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PREFACE

HE subject treated in this volume is one to which no class of persons

in Canada can be indifferent, for no man can properly discharge

the duties he owes to the public, or to himself, or to his family, with-

out in some degree possessing a definite knowledge of the laws by which
all are bound and the obligations resting upon each as an individual

There is no good reason why every intelligent business and profes-
sional man should not understand particularly the laws of contract,
agreement, guaranty, negotiable paper, chattel mortgages, mortgages,
landlord and tenant, fitatute of Limitations, wills, etc., as fully and
clearly as any judge or lawyer in the land, for they belong to business
life just as much as does the knowledge of the qualities and values of
goods and commodies.

This “Digest of Business Laws” is not intended to make lawyers
out of laymen, nor even to take the place of a lawyer in cases where a
lawyer is needed, but it is intended to furnish its readers with such a
detailed, systematic compilation of those business laws with which
every person in community comes in daily contact that will enable them
to act intelligently and promptly in the conduct of their business and
avoid making those needless mistakes which so often involve loss and
lead to ruinous litigation. It is doubtless the only purely law book
published in Canada that is written from the standpoint of the layman,
giving the information that laymen need, detailed and direct, free from
technical language and the medimval phraseology employed in the
Statutes.

The success that has attended the publication and sale of the three
previous large editions of this work is sufficient evidence that it is
meeting the general and increasing demand on the part of business and
professional men for a more accurate and critical knowledge of those
laws that confront them in everyday life. The man who thinks it his
duty or a virtue to remain ignorant of his legal rights and obligations,
so that lawyers and court officials may thrive at his expense, is not
addressed in these pages, but all others are invited to enter within and
examine for themselves the contents of this, the fourth and enlarged
edition of this work, which has been prepared with great care.

ToroNTO, May, 1903. W.H. A
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LY s

Introductory.

1 In this volume constitutional and international law will not be
dealt with, neither will municipal nor school laws be touched, but the
single aim has been to present in condensed form a reliable digest of
the mereantile laws of Canada and Newfoundland.

2 Legislative Bodies. In Great Britain, the Imperial Parliament,
including the House of Commons and House of Lords. In Canada, the
Dominion Parliament, including the House of Commons and Senate, and
the Legislative Assembly of each of the Provinees. In the United States,
Congress and Senate, and the various State Legislatures.

But besides these great legislative bodies, in each country there are
various other minor corporations possessing extensive legislative powers.
Every city, town, county, township, and incorporated village has power
to pass by-laws which have the full force of statute law within their
Jjurisdietion.

Incorporated companies, lodges, and various associations working
under Government charter, also have power to pass by-laws, and adopt
constitutions or measures that bind their members in all things pertaining
to the association as firmly as they would be by the national laws.

Therefore members of such associations must not forget that they
are required in all matters pertaining to them to comply with their regu-
lations, and in case of any supposed wrong they must first exhaust the
machinery which those regulations provide for the redress of grievances
before taking the case to court for suit.

3 Divisions of Law. (1) Common Law ; (2) Statute Law.

Besides these two grand divisions of the law there are various other
divisions used because of the different objects to which the law applies, as
follows: Civil Law, Criminal Law, Mercantile Law, Marine Law, Con-
stitutional Law, and International Law.

4 The Common Law is what is called the unwritten law. It
had its origin in the early days of Britain. The various races from which
have sprung the British people brought with them, when they invaded
and settled in the country, their respective customs and rules of action
which, after the various Provinces became united under one government,
caused considerable confusion for a time, until a uniform body of law was
established for the whole kingdom, and thus called the common law.
Owing to the fact that but few of the early inhabitants were able to read
or write, the laws were for a long time simply preserved in memory,
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hence called the unwritten law. The term vnwritten does not now apply
in the same sense that it did then, because every principle of the common
law has long since found its way into print through the thousands of
volumes of reports giving the rulings and decisions of the various courts,
thus furnishing precedents for guidance in all future cases equal to any
written law as to uniformity and definiteness.

5 Statute Law is sometimes ealled the written law,in contradis-
tinction to the wnwritten or common law. It is a law that has been
formally written out and introduced into Parliament as a Bill, which
being passed, becomes a law of the land under the name of Statute Law.

6 Uniformity of Laws. The laws in Great Britain, Canada, the
United States and Newfoundland are very similar, owing to the fact that
all the States of the Union, except Louisiana, and all the Provinces in the
Dominion, except Quebee, adopted the old common law of England, thus
making it the fundamental law of the English-speaking world ; and it
prevails in all cases where it has not been abrogated or moditied by
Statute Law.

Louisiana and Quebee adopted the old French law ; therefore people
having dealings in Quebee must keep that fact in view. For instance a
promissory note outlaws in Quebec in five years from maturity or last
payment, whereas in all the other Provinces it is six years.

CHAPTER 1.
CONTRACTS.

7 Definition of Contract. “A contract is an agreement between
two or more persons upon sufjicient consideration to do or not to do some
particular thing.” Contracts are the basis of all business transactions.
A man buys a carriage, it is a contract; he hires a man, leases a farm,
borrows money on a note, each one is a contract. A railroad or steamboat
company agrees to carry 500 tons of coal, it is a contract. You write
a letter asking a person to come and clerk for you at 830 per month, he
accepts and comes, it is a contract. So contracts include all business
transactions, whether great or small.

8 Three Classes of Contract. (1) Simple; (2) Under Seal: (3)
Of Record.

1. Simple Contracts include promissory notes, drafts, cheques, buying
and selling, ereeting buildings, hiring, and all the manifold transactions
taking place each day in community, except those agreements under
seal, as deeds, mortgages and honds.

2. Contracts Under Seal must of necessity be in writing They do
not require a consideration to make them valid. The seal indicates
greater deliberation and solemnity in executing such contracts, and a
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person is presumed to enter into them with a full knowledge of their
contents, hence debarred from afterward pleading “insuflicient con-
sideration.

3. Contracts of Record are the entries in the rolls of a courv of its
proceedings.

9 Oral Contracts are those made by spoken words, and are usually
called verbal. They are binding for the sale of personal property up to
a certain amount, which is fixed by statute in each of the Provinces
(see Section 29), but are not binding for the sale of real estate. They
are also good for a lease of property for three years, but in regard to
other things they are limited in time to one year.

10 Written Contracts may be printed or written, or partly
printed and partly written. They may be formal, using the legal
phraseology containing the details of the whole contract, what was to be
done, when, where and how to be done, and the consideration. Or they
may be informal, merely contained in letters that have passed between
the parties.

11 Written Contracts and Verbal Agreements. As a usual
thing a written agreement cannot be affected by a contemporaneous oral
agreement. If the written instrument purports to embody the whole
contract the court would not be inclined to receive other evidence to
show that the intention of the parties was different. But if the writing
does not give evidence of containing the whole agreement, or shows
evident omissions, then in that case evidence would be received to prove
a contemporancous verbal agreement. It would then be for the court or
jury to say whether such other matters were a part of the agreement
or not,

12 Express Contracts are those where the agreement is dis-
tinctly stated and the things to be done or not to be done definitely
declared. Example: A farmer purchases a self-binder for 8130, to be
delivered on or before the 5th day of June, and to be paid for on the 5th
day of October. Here the terms are all expressed.

13 Implied Contracts are those where the terms are not definitely
stated, but are presumed to be understood. Example: A customer
leaves his order with a grocer to have delivered at his residence five
dozen of eggs and $2 worth of sugar. Nothing is said about the price of
eggs or the number of pounds of sugar sold for a dollar, or anything
about payment, but the parties themselves and the law presumes a tacit
understanding as to the prices and the time of payment.

They are as binding as express contracts are, but may sometimes
be more difficult to prove.

14 Executed Contracts are those which are completed at the
moment the agreement is made. Example: A person enters a carriage
shop, buys a carriage and pays for it ; the contract is finished.

15 Executory Contracts are those which are not completed at
the time the agreement is made. Example: A person leaves his order
for a carriage which is to be completed in two months, when it is to be
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paid for in full. The contract is not completed until the carriage is
finished and the money paid. The larger part of contracts are of
this class.

16 Illegal Contracts are utterly void from the beginning and
cannot be enforced. They have no legal effect except in so far as a party
to them may incur a penalty. An illegal contract is where the thing to
be performed, or not to be performed, is forbidden by law, as for
instance: To smuggle goods into the country, or buying a lottery ticket.
In all such cases, if either party has performed his part of the contract
he cannot compel the other to perform his, and if either party has paid
money he cannot recover it back, as the contract is regarded as wholly
vicious and no court would attempt to enforce it.

But illegality does not always appear “on the face” of a contract,
and in such cases it must be established by evidence, and in such cases
also, if money had been paid by the innocent party, it could be recovered
back.

In a contract containing two or more promises that are entirely
distinet, so that one could be performed without the others, and it turned
out that one was illegal, the illegal promise would fall, but the others
could be enforced.

17 Void Contracts are those which from their beginning have no
legal eftect, except in so far as a party to them may incur a penalty.
They do not bind either party. Examples:

(1) A contract made on Sunday ; (2) contracts against public policy :
(3) contracts in restraint of trade ; (4) contracts in restraint of marriage ;
(5) contracts to obstruct the course of justice; (6) to lead an immoral
life; (7) contracts with alien enemies in time of war; (8) all illegal
contracts.

The ground upon which actions could be entered to recover back
money paid by one of the parties to the other on contract that was null
and void, but not illegal, would be “failure of consideration.” It would
be the same where the purchaser did not receive the goods or property
bought.

I8 Those Against Public Policy. The policy of every com-
munity or state is to advance the public good, hence whatever contracts
are opposed to the general good are said to injuriously affeci public
policy, and are, therefore, void. Among such may be mentioned :

19 Contracts in Restraint of Trade; as where a merchant
would sell out his business and agree not to engage in business again of
any kind, it would be void, because lawful trade is considered for the
public good. He could, however, bind himself not to engage in business
again in a particular loeality, or in a certain line of business, as it
would be only a partial restraint of trade. Partial restraint, however, if
the nature of the case makes it questionable, ean only be determined by
the court after reviewing all the circumstances in that particular case.

The agreement that thus binds a merchant not to engage in a certain
line of business again, or in a particular locality, should contain a fixed
sum as damages for a breach of the contract, otherwise it would be left
for the jury to find the damages.
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All combines as among manufacturers or coal dealers, etc., by which
prices are foreed up are illegal. Organized strikes by which the action
of others is to be coerced are also illegal.

20 In Restraint of Marriage. Marriage is held to be in the
public good, hence any contract which wholly restrains marriage is void.
The condition in a bequest in a will to a child that he or she does not
marry is void, but, nevertheless, the bequest is valid. A partial restraint
of marriage, where it is reasonable, may be valid, as where a bequest is
left to a child on condition that marriage should not be effected until the
age of twenty-one, or say twenty-five years, it would be valid because it
would merely fix a date when there would be less danger of contracting
an ill-advised marriage. But if the time fixed should be, say fifty years
of age, it would be void, because that would be unreasonable.

A husband’s bequest to his wife on the condition that she does not
marry again, though selfish, is legal because she has once been married,
hence it 1s not in restraint of marriage.

21 A Marriage Broker. A contract to pay an agent for con-
tracting a desirable marriage is void; and even the money paid upon
such a contract may be recovered back, if the broker is worth it.

22 Contracts to Obstruct the Course of Justice are void. An
agreement of a public official to do something contrary to his duty
cannot be enforced, and money promised him to use extra exertions in
the discharge of his duty in a particular course cannot be recovered.

23 Immoral Contracts are void. A contract to lead an immoral
life is void.  But after an immoral course has been begun and a note or
other obligation has been given as compensation for damages, the
obligation can be enforced. Contracts to publish, sell or forward
obscene literature are void.  Contracts made on Sunday are void,
because that day has been set apart as a day of rest and business
pursuits prohibited. All bets, wagers, gambling, lotteries, raffles, buying
on margin, and promises to pay for votes are void. Contracts to defraud
the Govermment by smugaling, or to give an incorreet invoice, are void,
and money promised for such service cannot be collected. If money
is paid in any of these cases it cannot be recovered back.

24 Voidable Contracts are those which take their full and
proper legal effect unless they are set aside by some one entitled to do
0. They bind both parties unless set aside. The party defrauded may
void the contract if he chooses, or he may affirm it and compel the other
party to perform it. (For example, see following Section.)

Fraudulent Contracts are voidable—not void. A definition
cannot be given that would cover all the forms of fraud, but the
following will make sufficiently clear what would constitute fraud: A
statement of facts that the party making the statement knows to
be false. A concealment of facts that are known to one and not
readily discernible by the other, and yet such as should be revealed.
The misrepresentation must actually deceive in order to make a case of
fraud. To sustain an action of deceit there must be proof of fraud—

0
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fraud that actually deceives—and nothing short of that will suffice. Fraud
is proved when it is known that a false representation has been made,
either (1) knowingly, or (2) without belief in its truth, or (3) recklessly,
careless whether it be true or false. A mere expression of an opinion
which turns out to be unfounded will not invalidate a contract. There
is a difference between a man saying that an article is worth so much,
and saying he paid so much for it.

Example of mis-statement of fact: A person selling a horse to
another and representing him to be gentle in harness and true to draw,
when as a matter of fact he was not. This would be fraud. Fraud
may be practised by one party upon another to induce him to make a
contract ; or by two or more persons to defraud a third party.

As stated above, a fraudulent contract is voidable but not void,
The party who has been defrauded may void the contract if he wishes,
or he may affirm it and compel the other party to perform it. If he
wishes to void it, two things are necessary : (1) He must not accept any
benefit derived from it, or continue to act under it after he has dis-
covered the fraud. (2) He must give prompt notice of the fraud after
he has discovered it. The dishonest party cannot dis-affirm the contract,
but in all cases is bound to carry it out if the other party demands it.
If both parties practise fraud, neither one can enforce the contract
against the other. A promissory note obtained through fraud cannot be
collected by the party who obtained it, but upon coming into hands of a
third party, before maturity, for value, and who did not know of the
fraud, would be valid and good against the maker. But a forged note
could not be collected.

26 Fraud by Insolvent Persons. An insolvent person repre-
senting himself as solvent in order to obtain goods on credit, is guilty of
a fraudulent act. The seller discovering it, may cancel the contract, or
recover the goods if they have been shipped. An insolvent person need
not disclose that fact to a ereditor from whom he is purchasing goods
unless he is questioned as to his financial standing.

27 Fraud by Underbidders. Underbidders at auction sales,
employed seeretly to run up prices higher than the real value of the
articles, are fraudulent towards third parties. A purchaser whose bid
has been forced up by such fictitious bidding immediately preceding his
last bid, may void his purchase. If underbidders are employed, and that
fact publicly announced before the sale, it is not fraudulent. The owner
may also fix a price below which the goods will not be sold, or he may
reserve one bid for himself.

28 Selling Property Obtained by Fraud. A person obtaining
goods, or a prowmissory note, or any other property through fraud, and
transferring them to an innocent third party for value, gives them a
good title.

29 Statute of Frauds and Perjuries. This famous Statute was
passed in the twenty-ninth year of the reign of Charles II. of England,
and still exists there, in this country, in Newfoundland and in the
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United States, with but slight change. It was designed to prevent the
frequent commission of frauds and perjuries in regard to the enforcing
of old claims, and various kinds of promises to answer for the debts of
others, and provided that certain contracts had to be in writing to be
binding. The following are the requirements of the Statute which come
within the scope of this work as they have been varied by our statutes:

1. That leases of land for more than three years must be
in writing and under seal.

2. Contracts for the sale of lands, or for any interest in
lands, must be in writing.

3. Every agreement that by its terms is not to be per-
formed within one year must be in writing.

4. Every special promise to answer for the debt, default
or miscarriage of another, must be in writing,

5. Every agreement, promise or undertaking made upon
considerations of marriage, except mutual promises to marry
(engagement), must be in writing,

6. Contracts made for the sale of personal property, of
$40 and upwards, must be in writing, unless part or all of the
goods have been delivered, or a part of the purchase price paid.
In Quebee, British Columbia, Manitoba, North-West Territories
and Newfoundland the sum is $50, and in Prince Edward
Island $30.

Each of these divisions will be treated in appropriate
chapters.

30 False Pretence. This is not merely a false promise, nor an
exaggeration of the quality of anything. It is a representation that the
person making it knows to be false, and which is made with a fraudu-
lent intent to induce the person to whom it is made to act upon it.

There are four essentials to constitute false pretence :

1. There must be a false statement.

2. The offender must know at the time of making the statement
that it is false.

3. The goods or money in question must be parted with in con-
sequence of such false statement.

4. The false statement must be made with the intent to defraud.

The penalty for obtaining goods or money by false pretence is
three years’ imprisonment.

31 Theft or False Pretence. The clearest distinction that can
be given between theft or larceny and false pretence is this: In theft
the owner of the property has no intention of parting with it to the
person taking it; but in the case of false pretence the owner of the
goods does intend to part with them, but his consent to part with them
is secured by the false representations made to him. (See following
Section.)
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Embezzlement. The distinction between larceny or theft
and embezzlement is this: In larceny the money must be either actually
or constructively in the possession of the master or employer, and the
clerk or employee cither takes it from the drawer or safe, and appro-
priates it to his own use, or takes money that was given him to use for
the master and keeps it himself.

imbezzlement would be the taking of money that had not yet
come into the possession of the employer. For instance, a debtor pays
him money for the employer and he keeps it himself; therefore, when-
ever money is received by the employee and is not accounted for, or its
receipt denied, it is embezzlement. If he accounted for it, although he
kept it, and set up any kind of a preposterous right to its possession, it
would not be embezzlement.

33 Breach of Trust is a term used in connection with a person
who is appointed a trustee of any property for the use and benefit of
some other person, or a public or charitable purpose, and who fraudu-
lently appropriates it to some other use. Persons guilty of this offence
are liable to seven years” imprisonment.

Also any public officer who in the discharge of his duties commits a
fraud or breach of trust affecting the public is liable to five years’
imprisonment.

34 Agreement. There can be no contract formed without an
agreement either expressed or implied. As contracts are the basis of all
business transactions every man who would guard his interests should
thoroughly understand what constitutes a binding contract, and what
violates it. In the definition of a contract it was stated that “a contract
was an agreement,” ete, hence what is an agreement 7 An agreement is
a mutual assent—something to which two or more persons give their
assent. The two minds meet. A contract therefore is composed of two
element, A proposition, and an acceptance of the terms without any
» or modification. xample: Brown offers Jones a Crown Jewel
{ 5, and Jones says, “ T will aceept your offer,” or words to
I'his constitutes a contract. It may be done orally, or by

that effect.
letter, or by a formal document under seal.

33 A Proposition and Acceptance. A proposition is the be-
ginning of every contract. One person makes an offer of some kind to
another. If the other accepts the offer in the same sense as made, then
there is a contract.  But if in accepting he makes any change in the terms,
there is no contract. Example: One man offers to sell a horse to
another for 8100, cash. The other party says he will buy the horse but
will only give 885.  This is not assenting to the proposition, but is in
effect a new proposition. The parties failed to agree.  Any other change
in the terms wonld have the same effeet, as for instance, the second
party would say to the first that he would accept the offer but could not
pay for three months. There is no assent here—no mutual agreement,
henece no contract.

The assent or acceptance must be the simple acceptance of the
proposition without any change whatever of the terms.
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36 Time for Acceptance. An oral proposition which does not
include any provision as to time ceases when the parties separate. If a
time is fixed for aceeptance, it must be given within that time. An
acceptance may be given by an act as well as by words, as in case of all
implied contracts. Exawple: The wife or children purchasing neces-
saries at a store, the assent of the father is implied and binds him, unless
notice to the contrary has been given.

37 Assent Obtained Through Fraud is not binding on the
party who was defrauded. Such a contract may be rescinded by the
innocent party, but he must do so immediately after he discovers the
fraud. He must also refuse to exercise ownership over the subject-
matter of the contract or accept any profits arising from it.

38 Assent Obtained Through Force is not binding. If assent
is obtained through threat of bodily harm, impriconment, or any similar
illegal pressure, it is void, because under duress. But a threat to dismiss
from employment unless a certain proposition were agreed to by an
employee would not be duress, and a contract signed under that kind of
pressure or foree would be legal.

Any person who with the intent to extort any property or money
from another person by threats to accuse such person of a capital or
infamous crime (that is blackmail) is liable to 14 years’ imprisonment;
or to induce him to make, execute, accept, endorse or alter any paper or
parchment, in order that it may afterwards be used as a valuable security,
incurs the same penalty.

39 Assent Through a Mutual Mistake does not bind either
party, because there was no actual assent given. Example: Counter-
feit money innocently passed by one person to another in payment of
a debt and received as payment by the other party would be no pay-
ment, beeause of the mutual mistake. It would need to be returned
promptly, however, aft:r the discovery. There is but small latitude
allowed in law for mistakes.

40 Proposition by Mail. When a proposition is made by letter
the contract is closed when the letter of acceptance is placed in the
post-oftice. A proposition that does not prescribe any time for accept-
ance continues valid until revoked, or until a reasonable time has
elapsed before acceptance.  An acceptance given by telegraph closes the
contract when the message is delivered to the company.

41 Withdrawal of Proposition. A proposition may be with-
drawn any time before the acceptance has been given. In case a pro-
position made by letter is to be withdrawn, the letter of withdrawal
must be received by the other party before the letter of acceptance is
placed in the post-office, otherwise it is too late. Withdrawal may be
made by telegraph or by telephone, but the latter would not be safe
unless there were a witness.

42 Sufficient Consideration. This is a law term which laymen
who have not had much legal experience are liable to misunderstand.
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It does not mean taking sufficient time to think or consider, but as a
legal term it means the reason or inducement upon which the parties to
a contract give their assent and agree to be bound. In every binding
contract there must of necessity be a legal consideration, and what the
law denominates a “ sufficient consideration.” It need not be a monetary
consideration, but may be something given, or done, or promised to be
given or done, by the person making the promise. For this consideration
the person to whom the promise is given either gives something, or does
something, or promises to give or to do something, in the future.

There are various kinds of consideration, and as this is one of the
most important features of a contract, several will here be ennmerated :

43 Good Consideration is one based upon natural love and
affection that exists between near relatives. Example: A father may
deed to his child a portion of his land, and it would be valid. He could
not recover it afterwards even if he desired to do so. A “promise” to
give a deed some time in the future would not be binding.

A father who is insolvent could not through natural love and
affection convey to his son a portion of his property to save it from his
creditors. A creditor affected by such a conveyance may bring an
action to set aside the conveyance, and the property be sold to satisfy
the claim.

A deed thus given at such a time, with natural love and affection
for a consideration, would be set aside on the same principle that a
chattel mortgage would be that was given on the eve of bankruptey.

44 Valuable Consideration may be either a benefit to the person
making the promise, or a loss to the person to whom the promise is
made. It may be something of value given or promised to be given to
the person making the promise, or an inconvenience to a person to whom
the promise is made. Any of these would constitute a sufficient con-
sideration. Examples: (1) A benefit to the promissor—A tailor promises
to make a suit of clothes for a person for $20, or for one month’s labor.
(2) Inconvenience to the promisee—A person might lose a gold watch
and tell another person he would give it to him if he could find it. The
loss of time and inconvenience experienced in hunting for it would be
sufficient consideration to make the promise binding.

45 Mutual Promises are a valid consideration if made at the
same time. At a different hour, even on the same day, they would not
be binding. Example: Smith promises to dig a well for Jones, and
Jones promises to give Smith a certain carriage when the well is dug.
One promise is a consideration for the other promise, and the contract is
valid.

7z

46 A Conditional Promise is a sufficient consideration for a
direct promise, but the conditional promise is not binding unless the
consideration is complied with. Example: A horse is purchased for
8125 on the condition that he proves true in harness; both parties are
bound if the condition is met, but if the condition fails the purchaser
is free to rescind the contract, that is, if the horse does not prove to be
true in harness,




|

CONTRACTS. 15

47 Gratuitous Promises, that is, promises without a considera-
tion, are not binding, because there is no equivalent given. Contracts
without a consideration are void. 1f there is no consideration there is
no reason for the contract, hence mere promises cannot be enforced.
Honor would require the fulfilment of a promise, but the law does not,
for there has been no equivalent rendered. Exceptions: Instruments
under seal and negotiable paper (which see).

48 Consideration as to Contracts Under Seal. Contracts
under seal are valid without a consideration. The placing of a seal on
a contract makes it final. The seal itself is said to be a consideration,

49 Consideration in Regard to Negotiable Paper is presumed.
Promissory notes, aceeptances and cheques in the hands of an innocent
holder for value are valid, even if they were issued without a considera-
tion. With such paper consideration is presumed, and a third party
buying them before maturity will collect thera. The party to whom
they were given without value could not collect them: neither could
third parties if they purchasad them after maturity. Accommodation
notes and acceptances are the most noted examples of this kind.

30 Insufficient Consideration. An agreement upon no con-
sideration, or insuflicient consideration, cannot be legally enforced.
Insufficient consideration, as a legal term, does not mean too little cash
or value. A person making a contract is left to judge for himself
whether he receives a sufficient value or not. If a person sells a horse
for 820 that is worth 850, or agrees to do a piece of work for $15 that
is worth $45, he must stand by his bargain. The law will not interfere.

Insufficient consideration can only be used as a plea in cases where
there is fraud, where the party has been deceived and the insufficiency
is caused by the fraud, or in cases like the following: A farmer promises
his hired men an addition to their wages in consideration of their
making extra exertions to get in the mown hay before a threatening
storm ; or a vessel captain promises his sailors an addition to their fixed

vages if they will make extraordinary efforts during a storm. In either
case the promise is gratuitous and not enforcible, the employees being
bound to so act in their respective services, A promise to pay another’s
debt already incurred, in like manner, is gratuitous, and cannot be
enforeed.

51 Illegal Consideration is where the act to be performed is
forbidden by law, as smuggling goods into the country, buying a lottery
ticket, publishing or selling immoral literature. In all such cases the
party making the promise is not bound to keep it. (See 16 and 17.)

52 Impossible Consideration is an agreement to perform some-
thing which, from its very nature, is impossible. Exawmple: A man might
agree as the consideration of some contract, to walk from Buffalo to
Montreal in six hours, but he would not be held by law, as it would be
impossible of fulfilment. A man might, however, agree to build a certain
house in three days and be utterly unable to accomplish it ; still he would
be held for damages, because it would be possible to have men and
material enough at hand to peform it.
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33 Failure of Consideration voids the Contract. Example: A
person agrees to give $300 for a certain interest in a patent to manufac-
ture gas and afterwards the patent is found to be void. The contract
cannot be enforced, and, if a note were given, it cannot be colleeted.

Partial failure of consideration does not void the contract, and the
other party may obtain damages only for the part that failed.

34 Minors, called in the law hooks Infants, are, in Canada, all
persons, male or female, under twenty-one years of age. In a few of
the States of the United States females are of age at eighteen years, but
not so in Canada.  The law in Canada is very fair and just in regard to
minors as to their personal liability for debts, and also as to their parents
or guardians, and business men should clearly understand it.

53 Minors may Contract for Necessaries. Whatever things
are necessary for him in his station and condition in life he may contract
for, if he is not living with his parents or guardians, who are able and
willing to support him.  Minors not at home, and supporting themselves
and collecting their own wages, do not bind their parents, even for neces-
saries. A minor purchasing anything held to be a necessary for him in
his station in life, and refusing to pay for it, the merchant from whom
he purchased the article can sue and recover from him as though he were
of age. If, however, the parents should sometimes pay part of the minor's
bills for neeessaries, they also become liable for the whole of them.
Minors not at home and supporting themselves, may sue and recover
for wages earned by themselves, no matter how young they are. They
are also liable for any damage done or wrong eommitted hy them ; also
for any eriminal offence.  Wages of minors may be garnisheed in pay-
ment for necessaries.

56 Necessaries for Minors are usually reckoned board, elothing,
education and medical attendance, unless unnecessary talent is called. A
suit of tweed clothing for a son of a mechanie, or any person in a similar
station in life, would be recarded as a necessary, but a fur overcoat or a
gold wateh would not 1 A fur coat or a gold wateh might be held a
necessary for the son of a judge or bank manager,

57 Luxuries for Minors would be anything heyond what the
law elasses as necessavies.  For any such article bought on aceount the
if, however, the original goods
are in his possession, the merchant has the power to replevy and take
them back, but hie cannot take them himselt by foree.

merchant cannot compel the minor to pay

38 A Minor's Note, given even for necessaries, eannot be eollected.
If a merchant should chance to take such a note for necessaries, he could
not sue on the note, but he could hold the note until maturity and then
sue on the open account, and present the note as evidence of the debt. He
could not sue until the note matured, as that would be the date of pay-
ment. It there were an indorser or joint maker, he could enforce pay-
ment against such party.

59 A Minor as Agent. A minor may act as agent for another
person in any capacity, and bind his principal in contracts made on his
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behalf. But a minor eannot appoint another person as agent to represent
him, because the other party could not bind the minor in a contract, any
more than the minor could bind himself.

60 A Minor May Ratify His Contract. When a minor comes
of age he may ratify his contract made before age, and thus make it valid
and binding. The ratitieation must be in writing to bind him,

61 Repudiating His Contract. A minor having made a contract,
not being for necessaries, which is yet to be executed, has a reasonable
time after attaining his majority in which to declare it void. He may
also reseind a contract that has been executed, but in such a case he must
restore to the other party the consideration, if it be within his power to
do so. If it be impossible to restore the consideration, as in the case of
buying live stock that had died, or other goods that had been destroyed
by fire, he may still rescind the contract and recover the full purchase
price.  Although a minor cannot bind himself in a contract, still he can
hold the other party to his agreement who makes a contract with him.
The same is true in regard to an idiot or an insane person.

62 Parents Liable for Minors. While the minor is living at
home and supported by his parents or guardians, they are liable for
necessaries purchased by the minor, unless notice has been given to the
contrary. They cannot be held liable for luxuries. They are also liable
in ease the minor is not living at home, but is supporting himself and
colleeting his own wages, if they should pay part of his bills or accounts.
They then render themselves liable for all of them. They may aid him
if they wish by giving money direct to him but must not pay any of
the debts he contracts if they do not wish to become liable for all of
them.

63 Idiots. Persons having so little intelleet as to be unable to
perform the ordinary atfairs of life cannot bind themselves in a contraet.
An idiot is a person who never had sufficient reason or intellect to under-
stand the nature and effect of a contract.

G4 Lunatics. Persons who have lost their reason are manifestly
incompetent to coutract.  But unless the insanity is of such a nature as
to be patent to « verybody, it must be established by legal proceedings to
be relieved from a eontract they may have entered into.  To be adjudged
insane it is necessary to be so adjudged by a Committee on Lunacy. A
person who makes a contract with a lunatie is bound by it as though he
were dealing with a person competent to contract. No person but the
lunatic or his legal representatives can void a contract that he has made.
Contracts for necessaries for him the law holds binding.

In some cases of insanity, persons have intervals during which they
are perfectly sane. These are called “lucid intervals,” and contracts
made during such periods are binding.

65 Drunken Persons. A person merely strongly under the in-
fluence of liquor is not legally, although he may be mentally, incompetent
to contract. To be relieved from liability on a contract he may have
entered into, he must be wholly intoxicated, so as to be unable to use his
reason. Drunkenness will not relieve from eriminal prosecution.
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66 Indians. Our Indians are wards of the Crown, and thus pro-
tected from fraud and deception by being placed in a similar position to
minors, and rendered incapable of binding themselves in a contract. A
person who makes a contract with them is bound, but the Indian is not
bound, not even for necessaries.

67 Alien Enemies. According to International Law, all ecom-
merce between nations at war is suppressed and contracts rendered illegal
and void.

68 Requisites of a Contract. From what has been given, the
requisites of a valid contract may be summed up as follows: (1) It must
be possible.  (2) It must be legal. (3) It must be made by persons who
are competent to contract. (4) It must be assented to by each and all the
parties. (5) It requires a consideration, except for those under seal.
(6) It must be without fraud. (7) Some require to be in writing, and
some under seal.

69 Drawing of Contracts. It is true economy to have all im-
portant contraets drawn by a careful lawyer, or other experienced person,
but there are many minor matters that should be submitted to writing
that may be done by any intelligent layman. And in all cases a man
should know himself when he reads over the written instrument whether
it is right or not, and whether it contains the whole agreement or not,
even though he employs the knowledge and skill and experience of a
solicitor or commissioner to do the actual work. In drawing up a contract
it would be well to observe the following :

Be very specific in naming all the terms and conditions of the agree-
ment. State accurately the names in full, residence and oceupations of
the parties to the contract, and the different promises each one is to per-
form. 1If a person has several Christian names, include them all. A
person who has no trade or profession is usually called a “ gentleman.” In
giving the residence of the parties the smallest municipality must be
mentioned first, as a township, or village, or town, or city, then the county
and lastly the Province.

The person agreeing to do work or to sell an article is usually called
“the pariy of the first part,” and the party paying the money the
“ party of the second part,” but there is really no difference which comes
first.

90 Signing of Contracts. The instrument should be signed in
the presence of a disinterested witness. If the instrument has already
been signed it will be sufficient for a person to acknowledge his signature
in the presence of the witness. Some require to be under seal.

In all documents to be registered, as deeds, mortgages and bills of
sale, it is necessary for the witness to verify his witnessing and signature
by an affidavit, which is written on or attached to the document.

71 A Seal should be placed on all important contracts. Even a
church subscription is better to have a seal attached. It makes it good
for twenty years.

Anything stuck on after the name will answer for a seal as well as a
regular seal hought for the purpose. When any device is printed or




CONTRACTS. 19

written after the name or the usual letters “L.S.” the seals may be put
on any time afterwards. Properly the seals should be touched by the
p«-rmﬁ signing his name and acknowledged to be his seal. In acknow-
ledging the seal, whether it is put on before or after signature, words
something like the following may be used : “I acknowledge this to be
my hand and seal.” Some persons after signing their name will with pen
and ink put their initials on the seal, thus practically identifying it.

All corporate bodies and joint stock companies are required by law to
have a corporate seal, which the officers must attach to or impress on all
contracts signed by them in order that they may be binding on the cor-
poration or company. Promissory notes and bills do not require a seal.

All instruments under seal are gool for twenty years, except a mort-
gage on real estate. (See Section 243.)

92 Signature by Mark. A person who cannot sign his own
name must request some other party to do it for him. The following
will illustrate the usual form. g

hia

Witness : CHARLES SUMMERS, W. x WINTERS.

mark

A person signing his name this way may take hold of the pen while
his name is being written, or he may not : he may make his own cross or
he may not just as he wishes. There must, however, be a witness to the
signature.

73 Signature by One Who Cannot Read. When a person who
cannot read is executing an instrument, it is required that it be read over
and explained to him in the presence of the witness so that he may fully
understand what he is doing. The witness in signing such an instrument
should mention the fact in some such words as the following : “ Signed,
sealed and delivered, after first having been read over and explained, in
the presence of CHARLES SUMMERS.”

74 Erasures and Corrections. If any such should become
necessary to make it shoald be done before the document is executed. In
making the corrections do not use a knife or rubber, but simply draw a
line through the words with pen and ink so that the original words may
be clearly seen. Then write the correct words between the lines, using a
caret to show where they should be read in. The witness should put his
initials on the margain opposite every such correction or interlineation
as evidence that they were made before the execution of the document.

95 Various Sheets. When a document is written on more than
one sheet they should be fastened together and paged before being signed.
Some who are extraordinarily formal will use a ribbon and put a seal
over the tie of the ribbon. The witness sometimes places his initials on
each sheet and mentions the number of sheets with his signature.

76 Various Documents. When an agreement is composed of two
or more separate documents they are usually marked with the letters of the
alphabet as, A, B, C, ete.,, and referred to as “schedule A,” “schedule B,”
ete. Example: Contracts for the erection of large structures are usually
accompanied by plans and specifications marked A, B, ete., which are
attached to and form a part of the agreement.
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77 Interpretation of Contracts. Although it is supposed that
parties entering into a contract fully understand its terms, and will use
language in expressing them that will explicitly give their meaning, yet
it often happens that such is not the ease; hence certain rules have been
adopted to interpret them when ambiguity oceurs.  The following ave
those of c¢hief importance

L. Tk INTENTION of the parties at the time the contract was made
is considered, rather than the literal meaning of the words,

2, CUSTOM AND USAGE of that particular business and place will be
recarded where the wording of the contract is doubtful.

3. Tue TEcuN1CAL words and phrases used will be given the mean-
ing in which they are employed in that particular business,

4. VARIATIONS BETWEEN WRITING AND PRINTING,  When one part of
a contract is written and another printed, if they di e the written
portion will be accepted.  The same is true with a note or cheque.
Liserat construerion.  Where the wording of a contract is
ambiguous, it is a rule of the courts to construe it liberally, so as to give
effect to the common sense of the agreement, even sometimes rejecting
objectionable clauses and supplying omissions.  But where the Statutes
fix a definite meaning to words, they will invariably be construed in
that sense.

6. CoNsTRUCTION AS To TIME.  When no time is mentioned in the
contract for its exeeution, the presumption is that it must be done at
once, or in a reasonable time, and the courts will so construe it, accord-
ing to the nature of the work to be done

7. CoNsTRUCTION AS TO PLACE. The law of the place where the
contract is made governs its validity, and if it is to be performed there
also, it will govern its interpretation.  If it is to be performed in another
Provinee or country, it must be in accordance with the laws of that
Provinee or conntry, otherwise it is void.

i8 Completion of Contracts. The clement of time is an im-
portant feature of all contracts. A eontractor not completing his contract
within the time specified is liable for whatever damages actually oceur,

In eases where no is tixed the completion of a contract it
must be performed a “reasonable time,” according to the eireum-
stances, which, if not mutnally agreed upon, would be for the court or
Judge to determine

99 Cancelling Contracts. In cases where a person has been
induced throngh frand, or falsehood, or misrepresentation of any kind, to
enter into a contract to purchase land or any kind of personal property,
he can repudiate the contract or bargain, and if he has paid money he
can recover it.  But he must act as soon as he discovers the fraud
and restore or offer to restore the property in the same condition it was
in when he received it. The fraud or misrepresentation must be of a
material nature and actually deceive,

A purchaser who would reseind a contract must be in a position to
restore the property. If he treats the property as his own (more than to
care for it) after discovering the fraud, he cannot afterwards return it
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and recover his money. If a portion of the goods were used before the
discovery of the fraud it would be for the court to determine the value
of the portion used. There is no chance for a person to rescind a contract
merely because he changes his mind. (See Section 41 for withdrawal of
a proposition.)

80 Breach of Contract is a failure to do what was required, or
the doing of what was forhidden. It is necessary to have a clear idea of
what constitutes a binding contract in the particular case being consid-
ered in order to know definitely whether there has been a violation or
breach of contract. Study this whole chapter well.

81 Damages for Breach of Contract. Remedies are the means
which the law provides for the enforcement of the rights ereated by the
contract,and are divided into two elasses—eivil and eriminal. The eriminal
are for the punishment of crime and the protection of society, and are
dealt with by the Government; the civil belong to the individual and
enable him to enforce his personal rights and obtain compensation for
his private wrongs. His remedy is by suit for damages. There are
different classes of damages: (1) Compensation for the actual loss sus-
tained. (2) Nominal, where the failure to perform the contract is not
regarded as intentional but merely through inability to do so. (3)
Liquidated, where the amount is previously agreed upon in case damages
should be awarded. (4) Speculative, where the profits that would have
resulted from the performance of the contract can be estimated, they
may be recovered. (5) Exemplary, where for a malicious violation of a
contract a sum in excess of the actual loss is awarded as a punishment.

82 Injunction. Where a person is doing something he contracted
not to do, or is infringing upon the rights of another, an order may be
obtained from the court restraining him from further action until the
case has been legally adjudged.  This order is ealled an injunction.

An injunction cannot be obtained from the Division Court in
Ontario or the Small Debts Courts in any of the Provinces, but only
from the judges of the higher courts

The cost varies,  If the party desiring an injunetion will go to the
judge direet and make application for himself, becoming personally
responsible under a bond for whatever damages may arise out of it and
the matter stops with the service of the injunction it need not cost over
£5.00.  But if he employs a solicitor or barrister to make application for
an order of injunction and who thus becomes responsible for damages
that may arise, it will cost from $20 to 250, and pu«il;l)' 275 if the in-
junction is resisted and the ease has to be fought out.

83 Place of Suit. Incaseof trial for breach of contract the place
where the contract is made is where the suit will be tried. Contracts
made by letter have for their place where the letter of acceptance was
signed, hence there the suit should be. The place of contract in regard
to real estate is where the real estate is situated. A note not made
payable at any definite place would be sued where it was dated, but if
payable at some other place, then that would be place of suit.

Goods ordered or sold from store or warehouse and taken by pur-
chaser or shipped from there, would have that place for place of suit.
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But goods delivered by a traveller to the retail dealer, the place of suit
would be there.

But Section 85 of the Division Court Act of Ontario says: “The
action may be entered and tried in the court nearest to the residence of
the defendant, irrespective of the place where the cause of action arose,”
and the same permissive power is given the courts in all the Provinces.

Therefore suit may be entered either where the cause of action arose
or in the division in which the defendant resides or does business. If
tried where the cause of action arose the judgment may still be executed
where the defendant resides or has property.

84 Contract to Build a House.

To more fully illustrate the opening, elosing, signature, witnessing
and general wording of a contract the following agreement for building
a house is given:

ARTICLES OF AGREEMENT made and entered into on this 24th day of
March, A.D. 1903, between James Henderson, of Toronto, merchant, and
Charles Summers, of St. Catharines, builder, it is agreed in manner and
form following, viz.:

The said Charles Summers, for the consideration hereinafter men-
tioned, doth for himself, his heirs, executors and administrators promise
and agree to and with the said James Henderson, his heirs, exeeutors,
administrators and assigns, that he, the said Charles Summers, shall and
will, within the space of four months next after the date hereof, in good
and workman-like manner, and according to the best of his skill and art,
at Lot 6, Denison Avenue, in the city of Toronto, well and substantially
erect, build, set up, and tinish one house or messuage according to the
plan or draft and specifications hereunto annexed of the dimensions fol-
lowing, viz. (state the dimensions), and to eompose the same with such
stone, brick, timber, and other materials as the said James Henderson or
his assigns shall provide and find for the same. In consideration whereof
the said James Henderson doth for himself, his executors and adminis-
trators promise and agree to and with the said Charles Summers, his heirs,
executors, administrators and assigns, well and truly to pay, or cause to
be paid unto the said Charles Summers or his assigns, the sum of three
thousand dollars in lawful money of Canada in manner following, that is
to say, the sum of one thousand dollars when the stone and brick work
are completed, and the remainder, two thousand dollars, thirty days after
the work shall be completely finished, and also, that he the said James
Henderson, his heirs, exeeators administrators or assigns shall and will
from time to time, as the same shall be required at his and their own
proper expense, find and provide all the stone, brick, tile, timber, and
other materials necessary for making and building the said house. And
for the performance of all and every one of the articles and agreements
above mentioned, the d James Henderson and Charles Summers do
hereby bind themselves, their exeentors, administrators and a 15 each to
the other in the penal sum of five hundred dollars firmly by these Presents.

In witness whereof the said parties to these Presents have hereunto
set their hands and seals the day and year first above written.

Signed, wuh-ll. and lll‘li\l'l‘n‘ll ) JanEs HENDERSON, *
in the presence of - o i 2ot
P E MisENER. " HARLES SUMMERS. *
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GUARDING AGAINST FRAUD.

GUARDING AGAINST FRAUD.

83 The itinerant swindler is always
operating somewhere, in some line. Every
c’uss in the community has this enemy to
watch against.

The following suggestions may be of
service :

1. Never give money or a note, except
it be to a well-known firm, until the article
purchased is in your possession and found
to be according to agreement.

2. An article or a machine having been
ordered, which, upon arrival at the freight
or express office, is found to be not according
to agreement, should not be received. Of
course, if the article is according to contract,
it must be received if delivered at the
place and time agreed upon; but if not
according to contract the article should be
refused, and payment therefor cannot be
enforced.

3. Always take a copy of every agree-
ment that is made in writing, or any order
given for machinery, goods, ete. The agent
should sign the company’s name, together
with his own, to the copy you retain, which
should also be marked “ecopy” by him.
Never neglect to do this.

4. In dealing with an agent, or any
other person, where a written contract,
agreement, or note is made, be assured of
this, that nothing but the written document
will be considered in court. No matter
what else the other party promises in addi-
tion by word of mouth or even in writing,
if on a separate paper or not referred to
specially in the written contract as a part
of the contract, it is utterly worthless

86 Swindling Note. The form of
swindling note shown on this page which
is made by simply cutting off the right
hand end of what was supposedto be simply
an agreement to sell six harrows, to be

vhen 1 sell six harrows
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paid for after they were
sold, is an old one, After
the end is removed and
the witness’ name at the
bottom is cut off, it is a
regular note which eould
be sold to any person who
knew nothing of the
swindle,and by being thus
transferred to an innocent
holder for value, it would
be collected. The swindle
does not always take this
form, but sometimes the
note would be in the mid-
dle of a sheet, and by
cutting away the top, bot-
tom and sides, a regular
form of note would be
left This illustration,
however, is enough to put

| thoughtful persons on

their guard against all
similar forms of trickery.

In dealing with the
agent of a strange firm,
never sign any lengthy
document purporting to
be an order or agreement,
as such documents have
been a fruitful source of
fraud.

If an oceasion should
occur when it would seem
desirable to enter into an
agreement requiring such

| an instrument, it should
| not be signed except in
| the presence of a witness.

Even then, instead of s
ing their printed forn
would be safer to write
out the agreement on
plain paper.

87 Note Prevent-
ing Fraud. The form of
note shown on this page
is the best protection
against the fraunds and
swindles that have caught
even the shrewdest of men
that can be devised. In

m-
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purchasing a machine or any line of goods from a strange lir.ln \\'ithm_lh
opportunity for a sufficient test, w ',':‘."‘. out ~}wh a note as this on plain
paper instead of using their blanks,  This note is valid :mil‘('lnn be ('fxll«'-('(wl
as well as any other form provided thereis no fraud, but if there is fraud
in connection with the transaction, it could not be collected. It is made
non-negotiable, so  that the payee eannot transfer it to an innncn-nt
holder for value to be eollected. It ean be transferred by assignment,
but in that ease the purchaser does not get any better title to it than
had the original holder, hence the maker is safe. The words *and not
otherwise or elsewhere” are not absolutely necessary, but (like the
words “ value received 7) it is better to use them, as they are evidence
that there was a decided intention that the note should not be
transferred, and that it should not be payable at any other place than
the one speeified.

CHAPTER 1IL
GUARANTY AND SURETYSHIP.

88 Guaranty or Suretyship is a promise of one person to
another to answer for the debt, default or miscarriage of a third party.
According to the Statute of Frauds (Section 20) all such promises must
he in writing in order to be binding.  An oral guarantee is worthless in
such eases
The utmost eare must be observed in regard to this feature of our

In many cases nothing but a simple recommendation is intended
by the person making it, while a regular guarantee is understood by
the other party

laws

These promises usually fall nnder one or other of two forms
What may be called an absolute promise, and a conditional promise
By a particalar wording of the promise it is only a eonditional promise
to pay in case the other party fails to do so, and then it must be in
wrdting inorder to be binding.  This is a case of answering for the debt
or default of the debtor and made by mere word of mouth is worthless
But by a slight change in the wordir
to pay the debt himself, in which case the guarantor actually takes the
place of the debtor. In ease of a debt just being ereated as, for
instanee, buying goods at a store, this promise is binding if only oral
and the merchant has a right to and should charge the guarantor direet
for the goods instead of the person recciving them

The following illustrations will make the distinetion elear:

89 Example of Binding Promise. A person goes with his hired
man to a store and says to the merchant, © Give this man goods (to a
certain amount) and I will see it paid,” or “I will be responsible.”  This
is virtually telling the merchant to charge the goods to him direct, and
consequently is not “answering for the debt of another,” but

. it becomes an absolute promise

1S an
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absolute promise to pay it himself.  Such a guarantee does not need to
be in writing to be bLinding. It is the same as saying, * Charge the
goods to me,” or “1 will pay for them.” It is his debt, although for the
benefit of his servant. Sueh a promise made by word of mouth is
binding for any amount under $40 in Ontario, New Brunswick, and
Nova Scotia, and under 8 in Manitoba, North-West Territories,
British Columbia, Quebee, Newfoundland and England, and under $30
in Prince Edward Island.

In this case the merchant should charge the goods to the person who
gave the order, the guarantor, although it is expected that the person
receiving the goods will pay for them. But if he does not do so the
merchant looks to the guarantor only, because he is the principal debtor
and not a mere surety. His oral or verbal authority to charge the goods
to him is suflicient to bind him. (See following Section.)

90 Promise that does not Bind. An example of what may be
catled a “ conditional promise”: Supposing he were to say to the mer-
chant “ Give this man goods up to (naming the amount), and if he does
not pay you by such a time (naming a date) I will myself,” or “ send the
bill to me.” This would be worthless spoken by word of mouth, for it is
answering for the debt of another, and utterly void unless put in writing.
Even if there were witnesses it would still be worthless. It leaves the
debt on the other party, the guarantor only agreeing to pay in case the
debtor fails to do so. Every form of wording that may be used where
this is the ease is utterly useless, unless put in writing.

Suppose again that Smith owes Brown, and Brown tells Jones that
if he will become responsible for the debt he will let it stand, and Jones
replies, “all right, give him time, and if he does not pay you I will,” the
promise would not be binding unless put in writing.

91 Letters of Recommendation. Great care should be taken in
the wording of a letter of recommendation where tinancial obligations are
to be created or business relations formed, if nothing but a simple recom-
mendation is intended.  All such phrases as “ He is good for them,” or
naming a certain amount and saying, “ He would be safe to that extent,”
ete., would constitute a guarantee. The liability may be evaded by
modifying such expressions by, “ I would regard him as safe” for such an
amount, or “ I think you would be entirely safe in giving him eredit” for
such an amount, or “I would trust him,” or “I think you could trust
him,” or “ he has always paid me,” ete.  With any such modifying phrase
very much may be said to the eredit of a worthy person without being
held as a surety. Such words spoken by word of mouth would not incur
any liability except it could be shown there was an element of fraud in
them, that they were intended to deeeive. It is not safe however, to
use them even orally without the modifying terms here mentioned being
employed,

92 Consideration for Guarantee, Guarantee is a contract, and
like other contracts requires a consideration to support it, but not neces-
sarily a financial one ‘sce See. 42).  When a written guarantee is given
it is better to express the consideration, although not legally necessary,
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It may be merely nominal as $1.00, or the actual consideration amount-
ing to the full value may be expressed. (See the three following sections.)

93 Guarantee of Debt Already Incurred.

In consideration of One Dollar, the receipt of which is
hereby acknowledged, I guarantee that the debt of One Hun-
dred and Twenty-five Dollars now owing to James Forsyth by
Henry Johnson shall be paid at maturity.

London, Jan. 29th, 1903.
WiLLiam JENNINGS,

This guarantee might be addressed to James Forsyth merely in the

form of a letter, and closed with “ Yours respectfully,” ete., and be just
as binding.

94 Guaranteeing Future Purchases. This is what would be
called a “ continuing guarantee.”

ToronTo, April 30th, 1903.

In consideration of One Dollar, I hereby guarantee the
payment of all goods purchased by John Dillon from Alfred
Freeman during the remainder of the year 1903, said purchases
not to exceed One Hundred and Fifty Dollars.

WALTER JONES.

95 Guaranteeing a Horse.

BERLIN, April 30th, 1903,

In consideration of Seventy-five Dollars for a bay horse, I
hereby guarantee him to be only four years old, sound, quiet in
harness and true to draw.

JAMES SMITH.

96 Guaranteeing Negotiable Paper. Where bills are subject to
protest the expense may be saved and protest rendered unnecessary by
the indorsee writing a form of gnarantee on the back over his signa-
ture, as:

For value veceived, I hereby guarantee the payment of the
within note.

JAMES SMiITH,
In this ease the guarantor, James Smith, is liable as soon as the note
matures, if it is not then paid. Another form :
For value veceived, I hereby guarantee payment of the
within note, and waive protest and notice of protest. ’
JAMES SMITH.

Sometimes they write: In consideration of ome dollur I hereby

guarantee, ete.

Another form :

A For value veceived, I heveby gquarante:
within note.

the collection of the

JAMES SMITH,
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In this last case James Smith is not liable until an attempt to collect
by legal process has failed.

9% Guarantee Insurance. There are companies that guarantee
the honesty and fidelity of persons engaged in responsible positions as
clerks, bookkeepers or managers in any moneyed institution or corpora-
tion.

A company receiving a clerk under such guarantee must not ehange
his employment from that for which his fidelity was guaranteed, as that
would be a breach of the contract nnd release the guarantor.

98 Creditor's Obligations to Guarantor, if employee betrays
his trust or the debtor makes default in paywent :

1. To give the guarantor notice of detault within reasonable time
after it is known.
2, To give the guarantor, as soon as he has made good the default,
all his rights against the debtor, and if any property of the debtor or
other collateral security is in his hands, to turn it over to the guarantor.

The guarantor, after making good the default, takes the place of
the ereditor, and may recover from the debtor not only the original debt,
but also all expenses and costs ineurred.

99 Discharge of Guarantor or Surety.

1. If the guarantee is given for a eertain specified time, then at the
expiration of that time the guarantor is released.

2. 1If the guarantor gives notice that he will not be surety after a
certain date, he is then relieved from any default after that time. Of
course this would not apply on a negotiable instrument not yet due, or
any contract the time for which to be executed had not yet expired

3. Any alteration of the agreement without his knowledge or con-
sent will discharge the surety. The erasure or interlineation of any
words that have the effect of changing the liability creates a new and
different agreement from the one which the surety had guaranteed.
Such alterations ean only be legally made by the surety giving his
consent in writing

4. An extension of time given by the ereditor to the debtor by
valid agreement veleases the surety unless he gives his consent. A mere
promise to extend the time would not release the surety, heeause the
promise would not be legally hinding, and if the surety refused to allow
the extension the ereditor conld still sue the debtor, or aceept payment
from the surety and invest Lim with all his rights and remedies against
the debtor.

In order to be a discharge to the surety, the agrecment with the
debtor must be one that binds the ereditors to an extension of time for
payment, so that t are prevented from proeeeding against the debtor
themselves during that time, and which consequently prevents the surety
from exercising his ht of paying the ereditors and suing the debtor
upon the elaim.

5. Fraud, either in respect to the eontract itself, or some fraud or
deception practised by the ereditor himself or by the debtor with the
ereditor’s consent, by which the surcty was induced to guarantee the
debt, releases the surety from his obligation,
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100 Rights Among Sureties. When several sureties unite in
a guaranty, each one is required to contribute equally to the satisfaction
of the elaim should the debtor make default. If one were found to be
insolvent the others would be bound to bear the burden equally. In
case one paid all, he could recover from his co-sureties their equitable
share of the loss.

This equitable distribution of the liability holds unless there is an
agreement amony the sareties that changes it. If the last surety (as
with indorsers on a note) was to add to his signature, “surety for the
above names,” or words of similar import, he would not become a
co-surety, but would merely be liable in case the others fail.

The respective linbilities among indorsers on a promissory note are
noticed in that chapter, which see.

CHAPTER 1V.
PAYMENTS.

101 Payments. The consideration in every contract is money
unless otherwise provided or specified

102 Payment in Money. Unless otherwise stated every debt is
payable in money. If in gold, it must be in gold ; if at a certain place, it
must be there ; if to be sent by letter or by express, it must be that way.
If the directions are complied with fully, even if the other party should
fail to receive the money the debt is paid nevertheless. Of course the
party must be able to prove that he actually sent the money

103 Payment in Property. When the agreement is such, any
debt or contract may be paid in goods, or other property, or in service.
If such artieles are not tendere
debt becomes payable in money

at the time and place agreed upon, the
Or if any property other than the
kind agreed upon is tendered, it may be refused and the debt collected
in money
But before any action is taken to collect the price in money a
demand must be made for their delivery within a certain time (a reason-
able time), and if they are not then delivered suit may be entered for
the price of the property. The one party cannot compel the other to
deliver the goods, but he may recover the price in money as here stated,

and in addition he may recover damages for breach of contract if
damages actually occur.

104 Payment by Notes. A promissory note or acceptance being
merely a promise to pay is not an absolute payment, and if they are
not paid at maturity the debt stands the same as before. The case is
different, however, if the note of a third party is given in payment for
goods or on a debt. For instance, Jones gives Smith a note he held

This note pays the

against Brown in payment for goods or on a debt.
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debt.  Of course, if Jones indorsed the note so as to make himself liable
when he transferred it, then Smith can proeeed against him as surety on
the note, but not for the original debt.

105 Counterfeit Money and Forged Paper. Counterfeit
money, a forged note or cheque given and received in good faith does
not ll‘i\t‘hﬂrv_fl' a debt. The person receiving it must return it to the
party who paid it to him within reasonable time. The debt still remains
and may be collected as though no such payment had been made.

106 To Whom Payable. Payments should always be made to
the person mentioned in the contract, unless it be a negotiable instru-
ment, then to the Aolder only, and never to an agent unless he has the
note to deliver over. If nothing is said, then it must be to the ereditor
himself, or his legal representative, such as an agent or attorney. Care
must be exercised when making payment to his representative that
said party is authorized to receive the money.

107 Place of Payment. The manner and place of payment are
often definitely stipulated, as in the following: “Payable only at A's
office in gold to * A’ personally, and not otherwise or elsewhere.” If a
place of payment is stipulated it must be at that place. If no place is
mentioned then it is the debtor’s duty to find the residence or place of
business of the creditor, and pay it there to him personally or to his
legal representative or agent.

108 Presumption of Payment. A note, acceptance, due bill or
receipt in the hands of a debtor is presumptive evidence that the debt is
paid, and will so hold unless there is other positive evidence to the con-
trary. If there has been a great lapse of time without any demand
being made the presumption is that the debt has been paid, hence the
Statute of Limitations.

109 Application of Payment. The person making the payment
has the right to make the application. Where a debtor owes more than
one debt to the same creditor, and they ave all due, the debtor has the
right to say on which debt the payment shall be applied. If the debtor
does not say on which debt it should be placed, then the creditor may
apply it as he may desire.  When neither the debtor nor ereditor makes
the application, but eredit is merely given for the receipt of so much
money, in case the business matters were settled in court, the court
would apply the payment on the debt that is considered the most
burdensome to the debtor. If the debts were a book account, an
indorsed note, a chattel mortgage and a judgment, the court would apply
it on the judgment. If the debt were a book account only, the coutr
would apply the payment on the earliest items,

110 Compromise. A large debt may be paid by a very much
smaller sum where there is an agreement to that effect. A disputed
claim may be paid by any sum where there is an agreement to accept
such sum in satisfaction for the elaim. The agreement should be in
writing, or have a witness. “ Accord ” and “ satisfaction ” are terms used
in settlement of disputed claims by compromise.
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111 Composition Deed. In case of an insolvent person where
the ereditors accept a certain rate on the dollar and give him a discharge,
the release is ealled a Composition Deed.

112 Arbitration and Award, In case of any dispute where
parties agree to leave the settlement to arbitration, they are obliged to
accept the award as final, providing the arbitrators keep within the
limits preseribed for them.

113 Legal Tender of Payment. A legal tender is the attempted
perforinance of a contract, whether it is to do something or to pay some-
thing. If payable in goods, then goods of that kind and quality must
be offered at the exact place and on the time ealled for in the contract.
1f pay: able in money, it must be in the lawful money of the country, if
that is demanded. A ereditor cannot be foreed to aceept a vhuquv as
payment. If payment is not aceepted when a legal tender is wmade
interest stops at that date, and no lu\\' costs or other expenses can there-
after be required of the person making the tender.

114 Refusing Part Payment. The refusal to aceept part pay-
ment on a note or debt does not affect the debt in any way. The refusal

to accept payment tendered in full does not cancel the debt, but it stops
all interest and expense thereafter.

115 Merging Securities. The higher security merges the lower.
Where one person would be owing another on a book account or note
and then gives a mortgage for the same debt, the mortgage, being under
seal, is a higher security, and thus the book account or note is merged
into the mortgage, hence would be no longer binding. If there were an
indorser on the note he would be relieved. If it is desired that the
mortgage should not merge the note, it must be stated in the mortgage
that it is given as collateral security: then the note would still be
binding.

A note or bond on which judgment has been obtained is no longer
binding as a note or bond against the maker.

Where parties have entered into a simple contract, either written
or oral, and then afterwards enter into the same contract by an instru-
ment under seal, the simple contract is no longer binding, but is merged
into the higher.

Where a mortgage would be given as collateral security for a note,
the payment of cither one discharges both.

If a note contains a statement on its face that it was given as
collateral security it is not a ]numlwwr) note,

Where collateral security is given with a note the right to such

security goes with the note and may still be held even after the note
may be outlawed.

116 Legal Tender Money. In Canada our Canadian and British

copper coins are legal tender for the payment of a debt up to twenty-

five cents; silver for $10.00 ; Dominion notes, British and United States
gold for any amount.
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CHAPTER V.

NEGOTIABLE PAPER.

7 Negotiable Paper includes those instruments in use in a
community which pass freely from one person to another by simple
delivery or by indorsement. The word which gives them this negotia-
hility is bearer or order. Those which are transferable by simple
delivery are written payable to a certnin person, firm or corporation, or
bearer ; and those which are transferable by indorsement are written
payable to a certain person, firm or corporation, or order, and require to
have the payee’s name written across the back to be transferred.

The instruments classed under Negotiable Paper are promissory
notes, acceptances, bank notes and cheques, but besides these are also the
following, which are negotiable by indorsement: Certificates of Deposit,
Warchouse Receipts, Bills of Lading and Coupon Bonds,

118 Promissory Notes. A promissory note is an unconditional
written promise to pay a certain sum of money at a specified time or on
the happening of a certain event. Notice carefully the t/ree points in
this definition :

1. There must be no condition expressed, If there be a condition
expressed its character as a promissory note is destroyed and it becomes
nothing but a written agreement, binding on both parties, but not
negotiable,

2. It must be payable in money. If it is made payable in anything
except money its negotiability is destroyed and it is called a chatte
note. (See See. 148,)

3. It must be made payable at some specified time or on the happen-
ing of a certain cvent.  If made payable so many days or months after
the death of a certain person, or the arriving at age of a certain person,
it would be as valid as if made payable after date, as they ave usually
drawn, beeanse they are events certain to ocenr

119 Parties to a Note. At the ineeption of a contract by
promissory note the parties to the note are maker and payee.  After its
transfer other parties become interested, and the holder takes the place
of the payee. If the original payee in transferring indorses it in the
usual way he becomes surety for subsequent holders

120 Innocent Holder for Value. An “innoeent holder for
value " is the same as “ a holder in due course,” and means one who took
a note or acceptance which was complete and regular on the face of it,
under the following conditions :

1. That he became the holder of it before it was overdue, and that
if it had been previously dishonored he had no notice of such fact.

2. That he took it in good faith and for value, and that at that time
he had no notice of any defeet in the title of the person who negotiated
it to him.
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Any person thus becoming the holder of a note or acceptance for
value on or before maturity, and who does not know of any fraud or
illegality in connection with it, will collect it no matter how great the
fraud by which it was obtained may have been, except in case of those
marked “ Given for patent right,” or in case of forged paper. After a
note has thus passed through the hands of an innocent holder for value,
and been purged from its infirmity, it becomes immaterial whether any
subsequent holder had notice or not of any prior defects or illegality.
A person, however, becoming the holder of an overdue note or accept-
ance, or a non-negotiable note, takes it subject to all the equities and
defects of title which affected it at its maturity, and henceforward no
person who takes it acquires any better title than iv had at that time.

121 Place of Payment. It is not necessary to the validity of a
note to mention in it any place of payment; but it is desirable, for
various reasons, that it should be done. The maker would then know
where to find it at maturity.

If there is an indorser on the note, then it is better for the holder
if it is made payable at a certain place, as he would have less difficulty
in making the legal presentment required in order to hold the indorser.
(To hold indorsers, see See. 185.) But where there is no indorser, or
none that the maker cares to hold for payment, the case is different.
Where no place of payment is mentioned in the note the holder is under
no legal obligation to present the note for payment at maturity; it is
the maker’s duty to find his note and pay it, and if he does not do so,
the note may be sued the next day, or be allowed to run on and draw
interest. But if there is a place of payment specified in the note, then
the holder must see that the note is presented there, or he would be in
danger of losing subsequent interest and costs if he put it in suit.

122 Signatures to Notes. A person need not sign his own name
to a note with his own hand, but it is sufficient if his signature is written
thereon by some other person, by or under his authority. In case of a
corporation it is sufficient if the corporate seal is attached to the instru-
ment, but this is not likely to come into general practice on account of
the ease by which forgery could take place. It is not necessary to attach
the seal to a note or bill if the corporate name is used.

3 Ink or Pencil. A note oracceptance drawn with lead pencil
would be valid ; so would an indorsement in pencil be binding ; but no
person of ordinary pradence would use a pencil, as it can be too easily
erased and changes made.

124 Value Received. These words are usually inserted in a
promissory note, but they are not necessary to its validity. In regard to
negotiable paper, value is presumed. (See Accommodation Note, Sec.
131.)

125 Alterations of Notes and Acceptances. When any note
or acceptance is materially altered without the consent of all the parties
Kable on it, the bill is void, except as against the person who made, or
who assented to the alterations, and also against subsequent indorsers.
Also in this case if the alterations are not apparent and the bill has been
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transferred before maturity to an innocent holder for value, such holder
will enforee payment of it aceording to its original tenor as if it had not
been altered

The alterations that ave held to be material, and that destroy the bill,
are: Alteration of the date, the sum payable, the time of payment, and the
place of payment ; also, in ease of a draft which has heen aceepted gener-
ally, the addition of a place of payment without the assent of the acceptor.
In general, any interlineations made in a note or draft by the holder
after it has been signed will relieve both the maker and indorsers,

126 Omissions or Wrong Date. Where a note or acceptance
payable at a fixed periol after date is issued undated, or where an
acceptance payable at a tixed period after sight is issued without date of
acceptance, any holder may insert therein the true date of issue or
acceptance, and the instrument will be payable accordingly. 1If in this
case, however, the holder in good faith but by mistake inserted a wrong
date, and the bill subsequently comes into the hands of an innocent
holder for value, it will be payable as though the date so inserted had
been the true date.

127 Defects that do not Invalidate. A bhill is not invalid by
reason that it is not dated, or that it is dated by mistake on Sunday : that
it does not specify that value has been given, or name the place where
it was drawn or where it is payable. It might be dated either forward or
backward. If through oversight no date were placed on a note or draft,
the holder would have the right to insert the proper date, aceording to the
intention of the parties at the time the instrument was made.

12’8 Days of Grace. In Canada (Newfoundland the same) three
days of grace are allowed on all notes and acceptances, except those
drawn payable on demand, which have no days of grace allowed.

129 Maturity. A note or acceptance is legally due on the third day
of grace, and may be paid at any time during the business hours of that
day. If payable at a bank, it must be paid during banking hours

When the time is expressed in days, the actual number of days must
be counted.  In computing the time, the day upon which the note 1s dated
is not included, but commences on the following day. If the time is
expressed in months, it means ealendar months, and not merely thirty
days. For instance, a note dated April 10th, at three months, falls due
July 10th, and the three days of grace added makes July 13th as its
legal date of maturity.

130 Maturing on Sunday, A note or acceptance falling due on
Sunday, or any legal holiday, is payable on the following day, unless
that again were a holiday, in which case it would be the first business
day after that. In New York, and some other States of the Union, a
note or aceeptance falling due on Sunday or a legal holiday, is payable
the day before, but in Canada it is the day after.

131 Accommodation Paper. Anaccommodation note or accept-
ance is one where the person signing the note or aceepting the draft does
so without receiving any value therefor, but merely for the purpose of




NEGOTIABLE PAPER. 35

lending his name to some other person. The accommodation party is
liable on the instrument to any holder for value, whether such holder,
when he took the note or aceeptance, knew such party to be an aeceom-
modation party or not. They do not differ in form from other notes or
aceeptances, and no legal eautions are necessary.  The person who
assumes such an obligation shonld have substantial reasons for doing so,
and cautions here would be out of place.

132 Payment of Notes. Payment of negotiable paper of any
kind should never be made except to the actua’ holder of the paper who
has it in his possession to deliver over, and who does deliver it over
upon receipt of the payment. Serious losses are constantly oceurring by
a negleet of this plain business procedure.  Payment even to the sup-
posed holder who has not the note in his possession is not redeeming the
note, but is simply placing that much money in his hands and trusting
to his honor to apply it to the note. The note, however, may have been
transferred and the true holder could colleet it over again, or it may be
in the bank and the party to whom payment was made may be on the
eve of bankruptey, hence the note would have to be paid over again.
Paying money to an agent of a firm who has not the note to hand over,
is simply trusting to the honesty of the agent. His receipt would be
worthless as a set-off if the agent kept the money and the firm sued on
the note.

133 Cancelling Signature. When a note is paid the name should

never be torn off, as is usually done, but simply draw one or two lines
through the signature of both maker and indorser, and file the note
away as a voucher. There is the same necessity for preserving a
redeemed note as there is for a receipt.

134 Surety is the person who agrees to pay in ease the maker
fails to do so. If he puts his name on the back of the note he is an in-
dorser only, and the holder of the note must meet the requirements of
the law in regard to presenting the note for payment (Sec. 182). But if
he writes his name on the face, with that of the maker, he becomes one
of the makers, and is, therefore, held for payment, whether the holder
presents the note for payment or not.

135 A Minor’'s Note cannot be collected, either from him or his
parents or guardians (see See. 58). If a minor, however, or any other
person or corporation not competent to contract, issues a bill having an
indorser or joint maker, the holder can enforce payment from such in-
dorser or joint maker.

136 Note Obtained Through Fraud is void in the hands of the
original holder, if the maker can prove the fact of fraud or misrepresenta-
tion, but if it has been transferred to another person hefore maturity,
who gives full value for it and does not know of the fraud, then this
third party will collect it. No difference what the fraud may have been
or deception, or even if it had been stolen, this innocent holder for value
has a good title and will colleet it. After a note or acceptance has once
been purged of its infirmity by passing into the hands of a holder in due
course, it becomes immaterial whether any subsequent holder had notice
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or not of the prior defeets or illegality connected with it.  If, however,
it is transferred after maturity, then the purchaser does not, in that case,

yn the original owner possessed

obtain any better title
137 A Forged Note is void, and eannot be collected under any
circunstances
138 Individual Note. The ordinary form of the individual note
but where there is no place of payment mentioned in

is well understood
. (See following form).

it considerable annovanee may be oceasione
240.00 CoLLINGWOOD, August 27th, 1903
Serty days after dute I promise to puy to W. H. Henderson

or order Forly Dollurs, with interes' at six per cent., for value

received. W. L. MONTAGUE.

With the above form of note, which is not supposed to have any
indorser on it, there ave only two parties to the paper, the maker and
payee. At maturity, October 29th, the hoider, W. H. Henderson, is not
required to present the note for payment, but the waker is under obli-
gation to hunt up his note and pay it.  Mr. Henderson may have trans-
ferred it, and if the maker did not tind it and rvedeem it on the 29th
October. the present holder conld any time after that date put it in suit.

139 Joint and Several Note is one signed by two or more per-
sons, who thus promise to pay cither jointly, or individually, if necessary.
There are several forms for the wording in general use, as: *“ We, or
either of us promise to pay,” or “we jointly and severally promise to
pay,” and signed by two or more persons, or simply “ I promise to pay,

being an “1 promise " for
worter,
liable,
the n 1
gaimnst as many or

H“ll i“l as many an L oas are mtereste l. 1t
ench one.  The latter form is preferable, becau

they are all join and each one is

In any one of these ca
individually liable as well, so that the holder ¢

, in ease he has

to sue, mayv procecd acainst them at once, or
wwainst either on them s best

A joint 1 is we " promise to pay, or “we jointly "
promise to pay, and ! two or more persons. Do not mistake
this note for the “joint and several note,” as the liabilities are not the
same

£100.00. St CarnariNgs, July 20th, 1903,

Thee months arter date we or either of us promise to pay

Janwes Smith or ovder One Huwadred Dollars, ut the Bank of
Toronto herve, for vilue veceived, ‘
JouN WINTERS.
J. H. WHITE.

In the above note each one is liable for the whole amount, and if
the holder found it necessary to sue in order to recover payment, he
could sue both or either one, just as he thought best. If he sued one
and collected the whole amount from him, then that one, if they were
equally interested, could sue and colleet half from the other, ineluding
half of the costs of the previous suit. But if the party who paid the
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note h:l;)'wnml to be
merely asurety for the
other he would eolleet
the whole amount from
the other party

Both of the pre-
ceding notes are nego-
tinble by indorsement
only, as they are made
payable to James
Smith or order: henee
if he wished to dispose
of them he would be
compelled to write his
name across the hack,
that is, indorse them,

If they were writ-
ten payable to Jawmes
Smith or bearer, then
he could dispose of
them simply by deliv-
ery or passing them
over to the purchaser
It is far better to use
order instead of bearer
beeause in that ease a
note lost or stolen be-
fore it had been trans
ferred could not be
disposed of,

140 Joint Note
is written “we promise
to pay,’ or “we jointly
promise to pay,” and
signed by two or more
persons, who ave not
peartive in tie tull
lorm  shown in this
page both parties are
supposeid to have re-
ccived value and agree
to pay it jointly. Eacl
0 1 this case, is only

liable for one-half the
amount, If it shonld
] y )

Negess

order
rties must he
ntly. Ifoneof

arties left  the
country and his ad-
dress could not be
aseertained so as to
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serve him, he may be served substitutionally; that is done by obtaining
an order from the County Judge to serve another member of the family

or otherwise as he may direct. The one-half can then be collected from

the other party ) )
If, however, one of these two parties, instead of having an equal

interest in the consideration for which the note was given, had no in-
terest at all, but merely signed the note as a surety, and he should leave
the country before matwrity, or it was found that he was insolvent, so
that nﬂb}li;lg could be collected from him, in that case the whole amount
would be recoverable from the other party who received the value.

Special care must be taken to distinguish between the wording of a
joint note and joint and several note, for the liabilities of the makersare
very different in the two cases.

141 Partnership Note is also usually written “we’
pay, but in that ease it is not a joint note, although it has that form, but
1s a joint and several note. Although three or four may sign, they are
all individually liable for payment of the whole note on account of the
partnership laws, by which each one is liable for the whole debts of the

)

promise to

tirm.
142 Patent Right Notes. Any note or acceptance given for a
patent right, or for any interest in a patent right, must have legibly
written or printed across the face of it before the instrument is issued the
words “ Given for a patent right,” and without such words thereon the
instrument or any renewal of it is void, unless in the hands of an innocent
holder for value.

Any person who intentionally transfers a note or acceptance which
he knows was given for a patent right or for an interest in a patent right,
and is not thus marked, is liable to a fine not exceeding $200, or one
year’s imprisonment.

The purchaser of a patent right note or acceptance that is thus
marked receives no better title than the original owner possessed, hence
if the instrument is affected with fraud or any illegality the mere trans-
ference does not relicve it in the hands of an innocent holder for value.

143 Note by Married Women. All of the Provinces, except
Quebee, now give married women the exclusive control of their own
separate estate, and allow them to enter into contracts independently of

a note or other contract they should use

their husbands, henee in signing
wra A. Jones” instead of “ Mrs. i

their own Christian name, as
£50.00. Osuawa, September 3rd, 1903
Thivty daysarter date I promise to pay Henry Alexander

or ovder Fifty Dollars, at the Bank of Toronto here, for value
SArA A, JONES,

received.
But where a bill is payable to the order of a married woman, thus,
“ Mrs, J. W. Jones,” the preferable mode of indorsement would likely be
to simply indorse the bill as it is deseribed as “ Mrs. J. W. Jones,” then
add her own proper signatare, as “ Sara A. Jones,” under it. The samo
form of signature woull be used in accepting a draft (incorrectly) drawn

on a married woman, as “ Mrs. W, H. Stevens.”
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144 Non-Negoti-
able Notes are those
made payable to a cer-
tain person, firm or cor-
poration, without using
either of the words bearer
or order, and placing the
word only after the name
of the payee. This form
of note, shown in full size
and form on this page,
containing the word only,
shows on its face that it
was the intention of the
parties to it that it should
not be transferred, and it
cannot be by merely de-
livery or indorsement as
in case of other notes,

Simply marking out
the word order or bearer
from the printed blanks
is not suflicient to make
the bill non-negotiable.
A bill or note made pay-
able to a particular per-
son, but which does not
contain additional words
prohibiting transfer is
still negotiable, notwith-
standing the words bearer
or order are omitted. It
is regarded by the Statute
as simply an omission, the
sume as forgetting to
date the bill, which any
holder could subsequent-
ly insert. Hence to make
the bill non-negotiable it
is absolutely necessary to
put the word only after
the name of the payee.

A non-negotiable
note or bill may be trans-
ferred by assignment the
same as a book account
or due bill. The party
who purchases such a
note takes it subjeet to
all the defects and equi-
ties that may burden it,
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and in no respect obtains any better title than the original owner
‘NI\\I‘\\{"].

145 Legal Holidays. The following are legal holidays for all
the Provinees: Sundays: New Year's Day: Good Friday; Easter Mon-
day: Caristmas Day @ Vietoria Day, May 24th: Dominion Day; H.M.
Birthday, now Nov. 9th ; Thanksgiving Day, any day appointed by prc
elamation of the Governor-General or Licutenant-Governor as a publie
ing: Labor Day: Civie Holidays
magistrates of towns and eities ;

holiday or a general feast or thanksgi
appointed by proclamation of the chief
when New Year's, Christimas, King's Birthday, Vietoria Day or Dominion

Day falls upon Sunday, then the day following is observed. Newfound-
land observes the same days except Labor Day.

N. W. Territories also have the above days with Ash Wednesday
and Arbor Day added (2nd Friday in May).

And in the Provinee of Quebee the said days, and also the follow-
ing: The Epiphany : the Annunciation ; the Asc ;

ension ; Corpus Christi ;
St. Peter and St. Panl’s Day : All Saints’ Day ; Coneeption Day.

Promissory notes falling due upon Sunday or a holiday will legally
mature on the day next following which is not a holiday.

The time limit also of any contract expiring or falling upon a holi-
day, the time so limited shall extend to, and sueh thing may be done on
the day next following which is not a holiday.

Civie Holidays being merely loeal are not bank or general holidays,
henee negotiable paper and all oatside contracts must be attended to.

Persons engaged under a contract of service, and apprentices, can-
to work on any legal holiday, except under special

not be competled
agreement
Employees working by the week, month or year, unless otherwise
specially agree d apon, are entitled to their wages for the holidays.
146 Date of Payment Stated with Form. The following form
of note, which names the date of payment, is coming into use, and is

to be recommended

=75.00. OWEN SouvND, July 10th, 1903,

Ow the teath day of December, 1903, 1 prowise to pay to
James H, Huuter or order Sevent y-rive Dollars, for valie

received,

W. P, HENDERSHOT,

147 Renewal Notes. Taking another note in renewal for or on

account of the whole or part of anote suspends rigit of action while such
seeurity is running and not yet due,

If the renewal note is not paid at maturity, unless it is in the hands
But a note taken merely as

of a transtferee, the original debt revives
collnteral sceurity does not suspend the rvight of action on the original
debt.  If the note bears on its face that it was given as eollateral seeurity
it is not a promissory note, but mercly a written agreement.
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148 Chattel Note is one payable in merchandise of some kind
instead of money. They are not negotiable, even if the words bearer or
order should be inserted, but they may be transferred by assignment
the same as a due bill or book account. Following are two forms :

BranTrORD, July 20th, 1903.

Five months after date I promise to pay James Smith, at
his store, One Hundred Barrels of good Baldwin Apples at
murket prices.

J. W. WINTERS.

$85.00. INGERSOLL, July 29th, 1903.

Five months after date I promise to pay James Smith, at
his store, One Hundred Bushels of good merchantable Barley,
at 85 cents per bushel.

James WINTERs.

If the party giving such a note does not tender the articles at the
time and place mentioned in the note the holder may sue, and if
payment in the chattel is not made the amount becomes payable in
money, but a demand for their delivery at a certain date must be made
before entering action. If the articles are cumbersome and he offers to
deliver them, it will be sufficient. If the payee refuses to receive them
the debt is discharged by the tender of the articles, according to the
directions in the note, but the property in the articles tendered passes
to the payee.

If the debtor shonld be compelled to take the goods home again, he
becomes the bailee for the payee, and must give them ordinary care, but
at the risk and expense of the payee. If at any time afterwards the
creditor requests their delivery, they must be delivered up if the
expenses that may have been incurred have been paid.

Such notes are not negotiable, still they are a binding contract and
a very desirable form in which to place all such transactions, which are
a frequent occurrence among farmers and fruit growers.

149 Note Signed by One who Cannot Write :

£100.00. BrANTFORD, August 4th, 1903.

Three months after date I promise to pay to the order of
James Smith, at the Bank of Toronto here, Une Hundred Dol-
lars, with interest at eight per cent. per annum, for value
received.

s
Witness: CHARLES SUMMERS. W. x WINTERS.

mark

The party signing a note in this way may take hold of the pen
while his name is being written or he may not; he may make his own
cross or he may not, just as he wishes. There must, however, be a
witness to the signature. The party assisting to make the note may
sign as the witness if no other person would be convenient.

4
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150 Lien Note
and Conditional
Sales. A lien note
is an ordinary pro-
missory note with a
clause added, which
prevents the owner-
ship of the article
sold from passing to
the purchaser until
the note has been
paid in full.

Lien agree-
ments, and some-
times accompanied
by alien note, are in
common use among
sewing  machine,
organ and piano,
and agricultural
implement  agents,
but these are gener-
ally lengthy docu-
wents, with various
conditions attached,
for the safety of
their property so
widely scattered
among strangers.

The form here
shown is equally as
safe for the sale of a
carriage, or horse, or
household furniture
in a community
where the parties
are known.

Such a note
may be taken for an
article being sold,
but not for a debt
that has already
been contracted.
The purchaser takes
the article and has
the full use of it, but
he does not acquire
its ownership until
the full amount of
the note or any re-
newal of it is fully
paid.
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Care must be taken in writing the lien clause. It is “the right
and title to the possession of the property in the article” that the
vendor reserves until the article is paid for. Some persons incorrectly
write that clause “ the right and title to the possession of the artiele.”
In the latter case the vendor only reserves the right to retake possession
of the article, which he may do at any time, even before the note falls
due. In this ease also the purchaser has the right to sell the article
while it is in his possession and the vendor could not take it from a
third party to whom the purchaser thus sold and delivered it.

Such a note is negotiable the same as though this clause were not
added ; indeed, it is better than an ordinary note, because it has this
much additional security. This added clause is not a “condition” em-
bodied in the note itself. The “condition” pertains to the ownership of
the article sold and not to the note, therefore does not affeet its negoti-
ability. If the vendor desires to do so he may treat the note as any
other without regard to this lien clause. If it has been indorsed and
transferred the holder also may, if not paid at maturity, sue and collect
from either the indorser or the maker without regard to the lien clause,
and if he fails to collect the amount he may then resort to the lien clause
and take possession of the article.

In transferring lien notes, however, if the holder is to have all the
rights of the original payee, so as to follow and claim the goods whereve
they might be, it should be done by assignment in addition to the
indorsement of the paper. In that ease it is also advisable to place a

seal on the assignment, as that furnishes absolute evidence of the
genuineness of the signature,

But if the note is not paid at maturity and the holder wishes to
take possession of the article held by this lien, or to have the lien bind-
ing against subsequent purchasers and mortgagees the requirements of
the “ Conditional Sales Act” must be complied with, which see Sec. 315.

151 Lost Notes or Bills. Where a note or acceptance has been
lost the debt is not thereby cancelled. If it was lost before maturity
the person who was the holder may apply to the maker or acceptor to
give him another of the same tenor, giving him security to indemnify
him against all persons in case the lost bill should be found again.

If the acceptor or maker on such request should refuse to give a
duplicate bill, he may be compelled to do so.

If action is brought to recover payment upon a lost bill, the loss of
the instrament may not be allowed to be set up, provided an indemnity
has been given to the satisfaction of the court or judge against the claims
of any other upon the bill in question.

If no tender of indemnity is offered before action is taken, the
plaintiff will seldom be allowed his costs, and will probably be ordered to
pay the costs of the defendant.
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The lost instrument
is usually advertised as a
warning to the public not
to purchase it, but such
advertisement would not
prevent an innocent
holder for value from col-
lecting it, that is, a person
who purchased it with-
out knowing of the loss
or advertisement.

Any person finding
such an instrument and
attempting to conceal it,
or negotiate it instead of
trying to find the owner,
is liable on a charge for
larceny or theft.

152 Protecting
Interest After Maturity.
The form shown here
retains the same rate of
interest after maturity
as it does before. The
legal rate of interest in
Canada at present is five
per cent., but any rate can
be collected that a person
legally agrees to pay, as
we have no usury laws.
A note drawn for a higher
rate than five per cent. if
not paid at maturity will
then drop to five, and if
drawing less than five it
will rise to five unless it
expressly stipulates the
contrary.

The usual way in
which this is attempted,
by writing immediately
after the rate of interest
the words “until paid,” is
not sufficient. The courts
rule that that simply
means at maturity, for
that is the time when the
instrument is supposed to
be paid.

To make the rate in




s A Y NS A S

the note binding after
maturity, words like the
following must be used,
“with interest at (the
rate desired) until matu-
rity, and thereafter at the
same rate until paid.”

The same precaution
must be taken in regard
to a mortgage. This is
one of those finer points
in the law not usually
understood by the people
generally.

153 Restricting
Place of Payment. The
form illustrated here is a
joint and several note
restricting the place of
payment, so that if it is
not presented at the place
stipulated on the date of
maturity, no cost or ex-
pense will be incurred
until after it has been
presented.  The makers
contract to pay this note
on April 20th at the Im-
perial Bank. The holder
18 supposed to have the
note at the bank at matu-
rity, but if there is no
indorser on it he need not,
however, do so. The
omission to present the
paper for payment on the
date of maturity does not
discharge the makers, but
if any suit were instituted
thereon before its present-
ment no costs would be
added ])l'l)l‘ir((’tl the
makers tendered the
money at the bank at
maturity.

If the note were pay-
able at any other place, a
tender of the money at
such place would also be
a bar to any subsequent
costs, and probably to
interest after maturity.
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If the note were payable at a bank, it would be advisable to deposit
the money in the bank to cover the note and interest if there were any.

The Statute says that in such cases the question of costs and
subsequent interest is left to the discretion of the court, but no judge,
except under peculiar circumstances, would allow costs in a case of that
nature, and but very few would allow interest after maturity.

1534 Collateral Note. It often occurs that a person wishes to
raise money on his own note where security would be necessary, and yet
may not wish to give an indorser, but he has shares in some stock com-
pany or bank, or has a mortgage which he could place with the creditor

as collateral and thus amply secure him. In such case the following |
note would be in order:
$200.00. DUNNVILLE, May 10th, 1903, o
Three months 4lft(’:' date, for value received, I ])1'4r1:li~f to ‘f
pay Wm. Braund or order, at the Bank of Commerce heve, Two ie
Hundred Dollars, with interest at seven per cent. :;Tg
Having deposited six shaves in the Ontario Navigation ‘g
Co., Limited, which I authorize the holder of this note upon the by
non-performance of this promise at maturity to sell evther at ia
public or private sale, without demanding payment of this 3
note or the debt due thereon, and without further notice, and i
apply the proceeds, or as much as may be necessary, to the -

payment of this note and all necessary crpenses and charges,
holding myself responsible for any deficiency.
A. J. PALMER.

' N.B.—A life insurance policy could not be used as above unless the
beneficiaries signed the note and the assignment was recorded on the
company’s books,

In all cases where collateral security is given with a note the right ]
to such security goes with the note and may still be held even after the
note might be outlawed.

An article, say a gold watch, left in this way as collateral security
would not be “ pawned,” and the lender of the money would not be liable
to a fine for practicing pawnbroking without a license. The transaction

is legitimate and legal.

Instalment Note, It does not affect the negotiability of a
note to make it payable in instalments, but it cannot be sued until the
last instalment is due, whether the preceding instalments be paid or not.
This may be guarded against by adding a clause like the following: “ In
the event of default in making any of the above payments at the time
mentioned, the whole amount of this note shall become due and payable
forthwith.”
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The following instalment note will illustrate the form :

£60.00. HuMBERSTONE, July 1st, 1903.

On the first day of each month hereafter for four months
consecutively, I promaise to pay to Messrs. Augustine & Kilmer
the swm of Fifteen Dollars, the whole amounting to Sixty
Dollars, the first of such payments to be made on the first day
of August next. Interest after maturity until paid at the rate
of eight per cent. per annwm.

In event of the sale or other disposal of my land or per-
sonal property, or of default in making any of the above pay-
ments at the time mentioned, the whole amount of this note
shall therewpon become due and payable forthwith.

Witness: GEORGE NEFF. James HARDY.

A witness to such a note is not essential,

CHAPTER VL
ACCEPTANCES.

1536 Acceptance is the name given to a draft after it has been
accepted. A draft is an unconditional written order from one person,
called the drawer, to another called the drawee, to pay a certain
specified sum of money, at a specified time, to a third party, called the
payee. Drafts are also called Bills of Exchange. Bills of Exchange
are divided into two classes, viz, Inland or Domestic, and Foreign.

Those payable in the same country in which they are drawn are
called Inland, and those payable in another country are Foreign.

The Inland or Domestic have three days’ grace allowed on all except
those drawn “on demand.”

If a draft is payable in anything but money, or if it orders some-
thing to be done in addition to the payment of money, it is not a bill.
But to name a particular account to be debited with the amount, or to
include a statement of what gives rise to the bill, would not be con-
ditional, hence would not affect the bill.

The Foreign are usually sent in sets of three, called a “set of ex-
change,” and each sent by a different route, or on a different day, so as
to guard against delays in case of accident, one of the three being almost
certain to reach its destination.

Bankers, lawyers, ete, would not need this explanation, but the
general reader will notice that in this work a draft, after it has been
accepted, is referred to as a bill or acceptance.
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1537 Parties to a Draft. The Drawer is the name of the person
who makes or draws the draft. He signs his name in the lower right-
hand corner, where the maker of a note would sign.

The Drawee is the one on whom the draft is drawn, and corresponds
with the maker of a note, that is, the one who has to pay it. His name
is placed in the lower left-hand corner.

The Payee is the one in whose favor the draft is drawn—the person
who is to receive the money. The same name applies to both notes and
drafts.

A bill or note may be made payable to two or more payees jointly,
or it may be to one of two, or to one or more of several, or it may be to
the holder of an office for the time being.

When the payee is a fietitious or non-existing person the bill may
be treated as payable to bearer.

158 Payable to Bearer or Order. A bill is payable to bearer
when it is so expressed, or when the only or last indorsement is an “in-
dorsement in blank.”

A bill is payable to order which is so expressed, or which is made
payable to a particular person and does not contain words prohibiting
transfer, or indicating an intention that it should not be transferred. A
note or bill is negotiable notwithstanding that the word bearer or order
is omitted. Before 1890 a note or bill not payable to order or bearer
was absolutely non-negotiable, but not so since that date. Merely
striking out the word “order” or “bearer” does not make the bill non-
negotiable. (See Sec. 144.)

159 Acceptance of Drafts. A draft is not binding until it has
been accepted any more than an ordinary order on a merchant would be
until he has accepted it. In accepting a draft the mere signature of the
acceptor is sufficient without the usual words being added. A draft is
usually accepted by writing across the face of it, pretty well towards the
upper end, which is the left-hand side, the word “ Accepted,” giving the
date, stating where it is to be payable, and then signing the name imme-
diately under, as:

“ Accepted August 28th, 1903.
“Payable at Imperial Bank, here.

“D. A. McLAREN,”

With drafts drawn payable “at sight,” or a certain time “after
sight,” or a “ demand” draft that is not paid when presented, should
have the date of “acceptance” given, but a draft drawn payable a certain
time after “date” need not have the date of acceptance given; but even
with these it is as well to give the date of acceptance, too. Where a
draft is accepted it is said to be “honored,” and where acceptance is
refused it is said to be “dishonored.”

When a draft is presented for acceptance the drawee may demand
two days for acceptance, and in such case it cannot be protested until
after that time. But if the time is not asked it may be protested the
day it is first presented. The exact wording of the Act is: “The
drawee may accept a bill on the day of its due presentation to him for
acceptance, or at any time within two days thereafter.”
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160 General Acceptance is the name used when a draft is
accepted in the ordinary way, as illustrated in previons section.

»

161 Qualified Acceptance is when the “aceeptance” in express
terms varies the effect of the draft from what it was originally. The
acceptor has that privilege within certain limits. This may be done
by what is called the Conditional acceptance, or a Partial acceptance, or
one qualified as to Time, or by the acceptance of one or more of the
Drawees, but not of all. (See following sections.)

162 A Conditional Acceptance is one in which the acceptor
makes the payment conditional upon something contained in it, as:
“ Accepted, payable out of the funds of Amity Lodge, No. 32, A.F. & A.M.
A. Marrison, Treasurer.”

In such a case A. Mattison would not make himself personally liable.

163 Partial Acceptance is where the acceptor only agrees to pay
part of the amount stated in the draft, as: “ Accepted September 4th,
1903, for fifty dollars. W. Jonnson.”

In this case, say the draft was for 875, the drawer and indorser
would have to be notitied that it was only accepted for part. (See fol-
lowing section.)

164 Acceptance Changing Time. An acceptor may change the
time, as, for instance, from sixty to ninety days, but in all such cases
where the original conditions of the draft are changed, the drawer and
all indorsers are relieved, unless they are notified. If, after receiving
such notice, they do not, within a reasonable time, express their dissent,
they are held to have given their assent to the change, and thus remain
bound. The change of place for payment does not affect the draft, but
the change of amount or time does. The holder also may refuse a
“qualified acceptance” and treat the draft as dishonored, in which case
he must have it protested.

165 Mistake in Drawee’s Name. Wherever in a draft the
drawee is wrongly designated or his name misspelled, he may accept the
bill as deseribed, adding, if he thinks best, his proper signature, or he
may simply accept it by his proper signature only.

166 Negotiating Overdue Bills. In negotiating an overdue bill
it is subject to any defect of title affecting it at maturity. The absence
of consideration will not likely be admitted a defect.

Where a bill is accepted or indorsed when it is overdue it is deemed,
as regards the acceptor who so accepts it, or the indorser who so indorses
it, as payable on demand. -

167 Time Draft after Date.

$100.00. Savrr STE. MARIE, August 31st, 1903.

Ninety days after date pay to the order of The T. Eaton
Co., Limited, at the Dominion Bank, Toronto, One Hundred
Dollars, for value received, and charge to account of

To W. WinTERS, Toronto. D. A. McLAREN.




ACCEPTANCES.

In accepting the above
draft, which is payable after
“date,” W. Winters need not
write the date of acceptance,
as the time when it will

mature is fixed in the draft,
being made payable ninety
days after its date.

A bill drawn payable
after date need not neces-
sarily be presented for ac-
ceptance until presented for

% payment, but it is generally
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presented as early as con-
venient,and certainly should
be.

lore

168 Kinds of Drafts.
Drafts are divided into four
classes, according to their
wording, which fixes the
time they are to run and the
way in which the time is to
be counted: (1) Demand
Draft; (2) Sight Draft;
— 3) Drafts payable a certain
time after “sight;” (4)

%\ Drafts payable a certain
/%/ | time after “date.” The fol-
N lowing sections will give a

form for each kind and the

law governing it:
169 Time Draft After
Sight. The form shown on
this page is a “time draft,”
S drawn the 31st December,

=
ﬁ/ 77 /f"&@él/ Sat

1899, and payable ninety
days after sight. It was
accepted January 4th, 1900,
and would therefore fall
due ninety days after that
date, April 4th, and the
three days of grace being
added makes it legally ma-
ture April 7th, 1900.

It was made payable to
the Bank of Montreal at
Toronto, but when Mr.
Carter accepted it, it will be
noticed, he made it payable
at his own office, and there-
fore the bank that pre-
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sented it to him for
acceptance will now
have to present it at
Mr. Carter’s own office
for payment when it
falls due. Of course,
Mr. Carter could have
made it payable at
some other bank at
St. John, if he had
wished to do so, but
probably he did not
have a bank account,
and therefore it would
be more convenient for
him to pay it at his
own office. After pay-
ment the money will
be forwarded to the
Bank of Montreal at
Toronto, as Mr. Olm-
sted directed when he
drew the draft.

170 Sight Draft.
The form shown on
this page is a sight
draft. It is drawn by
Wray R. Smith, of
Belleville, on D. A.
Ross, of Regina. It
will be noticed that
Mr. Smith made it
payable to himself,
and therefore the
drawer and payee are
the same person in this
case.

This form of draft
is supposed to be paid
when it is presented,
but if the drawee
needs the time he may
accept it in the usual
way and take the three
days of grace. It will
be seen by the form
shown here that Mr.
Ross took advantage
of the three days of
grace and “accepted ”
it in the usual way.

ACCEPTANCES,
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It was drawn November 2nd, payable at the Bank of Commerce,
Belleville, but in aceepting it Mr. Ross made it payable at the Bank of
Montreal, Regina.

It was accepted November 8th, 1900, and will therefore be payable
November 11th.  But November 11th falls on Sunday and, therefore,
the acceptance is legally due on Monday, November 12th,

Sight Draft and Time Draft are governed by the same laws for
presentment, and for payment.

171 Demand Draft.
£100.00. Acton, October 13th, 1903.

On demand puy to the order of Brown Bros. One Hundred
Dollars, for value received, and charge to account of
To H. C. REILLY, H. P. MooRrE.
Welland, Ont.

The above form of draft has no days of grace allowed, but is pay-
able when demanded.

If it is not paid when presented, the holder has the privilege of
giving time. In that case it would be “ accepted ” as other drafts,
placing the date of acceptance upon it. It would not commence to draw
interest until it was presented, but would commence at that date to draw
five per cent.

CHAPTER VIL
NDORSEMENT.

172 Purposes of Indorsement. Indorsements may be either
(1) for the purpose of negotiation, (2) for additional security, (3) for the

acknowledgment of a partial payment of the instrument, (4) for identi-
fication,

173 Methods of Indorsement. There are several ways of indors-
ing a note or draft in general use : (1) Indorsement in Blank. (2) In-
dorsement in Full. (3) Indorsement without Recourse. (4) Restrictive
Indorsement—various forms. (5) Indorsement of Guarantee,

174 Indorsement in Blank is where the name only is written
across the back of the instrument. Such an indorser becomes liable for
its payment, and the note or draft negotiable simply by transfer.

175 Indorsement in Full is where the indorser restricts the pay-
ment of the bill or note to some particular person. There are several
ways in which this indorsement may be worded, and the effect varied in
each case. He may write across the back * Pay A. B. or order,” and sign
his name underneath. In this case A. B. cannot sell the paper without
indorsing it. If such a note were lost no one could collect it but A. B. or
the one to whom he indorsed it over.
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176 Restrictive Indorsement is one which prohibits the further
negotiation of the bill, or expresses that it gives merely the authority to
deal with the bill as hereby directed, and not a transfer of the ownership
thereof, as, for example, if a bill indorsed “ Pay D. only,” or “Pay D. for
the account of H.,” or “ Pay D. or order for collection.” Subsequent in-
dorsees take the bill with the same rights and subject to the same liabili-
ties as the first indorsee had under the restrictive indorsement. That is,
they are merely agents and not holders in due course, and therefore any
defence against the first restrictive indorsee is available against them.

The restrictive indorsement gives the indorsee the right to receive

ayment of the bill, or to sue any party thereto that his indorsee could
ave sued, but gives him no power to transfer his right as indorsee un-
less it expressly authorizes him to do so, as in the last form given above.

A note or bill payable to bearer, or to a certain person or bearer,
cannot have its negotiability restricted by indorsement, but those using
the word order may be so restricted, as shown above.

177 Relation Between Indorsers. Where two or more persons
indorse a paper at the same time as security, and the maker fails to pay,
the holder may sue all or he may sue and recover from either one he
thinks best. In case he collects the note from one, then that one may
collect a proportionate share from each of the others. If there were three
of them he could collect one-third from each of the other two; and if
only two, then he would collect half from the other party.

But if the indorsements were at different dates,
[ | as they naturally would be where paper is indorsed
| (Back of Note.) | a5 it i3 transferred, the liabilities are altogether dif-
\ | ferent. In fact, where two or more indorsers are
| on a bill or note each indorsement is deemed to
! | have been made in the order in which it appears on
the paper until the contrary is proved. Therefore,
1 where the indorsements are at different dates the
i first indorser is security for all after him, the second
is security for the third, ete.
l If the maker of such a note failed to pay, the
|  James Smith. holder could sue all the indorsers, or any one of
| themn he might choose. Say there were three, as in
: the form shown on this page, and the holder sued
| Henry Brown.  and collected from all, one-third from each, then in
| that case Jones and Brown could collect what they
| paid from Smith, thus making him pay all because
| he was surety for both. If Smith, however, proved
1 to be insolvent, and Jones and Brown had to pay
[ the whole debt, then Brown would collect what he
paid from Jones, because Jones indorsed before him
and was, therefore, his surety. Jones would have to
pay the whole debt and look to Smith and the
maker, who are both liable for it to him, and one or
the other might some time be in a position to pay.
If Smith were sued either by the holder or one of
the subsequent indorsers and paid the amount he could only look to the
maker of the note.

Peter Jones.

|
|
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Again, if the holder sues both the maker and indorser and gets
judgment, but subsequently obtains payment from the indorser, he is
compelled to assign the judgment against the maker to such indorser,
who may enforce it against the maker without entering a new suit.

178 Indorsement Without Recourse is where the note or draft
is made transferable, but the indorser evades liability for its payment.
The following is the usual form, “ Without recourse to me,” and the name
written underneath as in other indorsements. No subsequent holder can
have any claim against such an indorser. Such indorsement is simply
for the purpose of negotiation and not security for payment.

179 Indorsement of Guarantee. When bills are subject to pro-
test it may be rendered unnecessary by the indorser writing a form of
guarantee over his signature (see Sec. 96).

180 The Indorser’s Contract. By his indorsement he, in effect,
agrees in good faith with all the subsequent holders: (1) That the instru-
ment itself is genuine, and all the names on it previous to his own are
competent to contract. (2) That he has a good title to the bill. (3) That
he is competent to contract. (4) That the maker will pay the bill at
maturity. (3) That i case the maker fails to pay the bill he will pay it
himself.

181 Various Forms of Indorsement. This page illustrates the
various forms of indorsements in general use in Canada, and parties who
may not be familiar with them can readily understand their different
uses by reading the explanation in the right hand column :

(Back of Note.)

1. James Smith.

—

. Indorsement in Blank. The
name only. It holds indorser

lable.

2. Pay J. Murray or order. 2. Indorsement in Full. It trans-
James Smith. fers the bill and holds him

responsible if maker fails.
3. Pay A. Sanderson. 3. Restrictive Indorsement. It
James Smith. transfers the paper and by
Or, restricting payment to a par-
Pay A. Sanderson only. ticular person it is evidence
James Smith. that it was not intended to

be negotiated further. It
does not absolutely prevent
its further transfer, but sub-
sequent holders take it sub-
jeet to the equities that may
burden it when it receives
the restrictive indorsement.

4. Without recourse.

Or,
Without recourse to me.

James Smith.

James Smith.

4. Qualified Indorsement. It trans-
fers the papers and frees the
indorser from any liability
for payment.
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on the third day of grace, even if there is no indorser on them.
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. For collection only on account

of James Smith.

For diseount only to eredit of
James Smith,

. For deposit only to credit of

James Smith.

. W. Carter is hereby identified.

James Smith.

. For value received, I hereby

guarantee the payment of the
within note.
James Smith.
For value received, I hereby
guarantee payment of the
within note, and waive pro-
test and notice thereof.
James Smith.
For value received, I hereby
guarantee the collection of
the within note.
James Smith.
Presentationand protest waived.
James Smith.

I hereby accept notice of non-
payment, and waive protest.
James Smith.

Received on the within note,
Aug. 26th, 1903, Twenty
Dollars ($20.00).

Sept. 16th, 1903, Forty Dollars
(240.00).

5. Specific Indorsement.

). Specific Indorsement.

. Specific

. Indorsement  of

. Indorsement  of

—
—

—

(5]

To guard
against loss in sending by
mail or through other hands.
A pre-
cautionary measure, same as
in No. 5.

Indorsement.  Same
object as in No. 5 and 6. All
these should be practised by
business men more than they
are.

. Specific Indorsement. It identi-

fies the holder at the Bank
without making the indorser
liable for payment.
Guarantee,
With this indorsement it is
not necessary to protest the
paper.

Guarantee.
Same as No. 9.

. Indorsement of Guarantee. The

guarantor is not liable until
an attempt to collect by legal
process has failed.

. Indorsement Waiving Protest.

This form of wording is
usually employed when done
before maturity.

. Indorsement Waiving Protest.

This form is common when
done at maturity to prevent
cost of protest.

. Indorsement of Partial payment.

It is usual in indorsing pay-
ments on a note to give the
date and amount, and if dif-
ferent persons receive the
money, the initials of the
person should be given.

182 Collection of Notes and Acceptances. Notes and drafts
made payable at a certain place should be presented there for payment

Where

no place of payment is specified in a bill, it is not necessary to present
it for payment to render the acceptor or maker liable.
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If there are indorsers on the bill, and it is not presented on the
third day of grace, both the drawer and indorsers are discharged.

If the bill is payable at a bank then it must be presented during
banking hours, but if not at a bank then the holder has the ordinary
business day for presentment.

! If there are no indorsers then it need not necessarily be presented

| on the date of maturity, but must be presented for payment before any
¥ action is taken, or the holder would likely be saddled with the costs, and
il possibly lose the interest after maturity as well (see Sec. 182). The

failure of the holder to present a note or acceptance for payment at date
of maturity will not generally discharge the maker or acceptor. (See
following paragraph.)

A note payable at a bank is authority for the bank to apply the
customer’s funds in payment of the bill. If in such a case the maker
could show that he had suffered loss by the omission to present the bill
on the day of its maturity, he would probably be discharged.

183 Place of Presentment of a bill or note for payment :

1. At the place specified in the paper.

2. If no place of payment is specified, then at the address of the
acceptor.

3. If no address is mentioned in the bill, then at his place of busi-
ness, if known ; if not known, then at his ordinary place of residence.

4. It neither is known, then at his last known place of business or
residence, or wherever he may be found.

5. Where the place of payment specified in the acceptance is any
city, town or village, and no place therein specified, the bill will be pre-
sented to the drawee’s or aceeptor’s known place of business or residence,
and if there is no such place found, then at the post-office, or principal
f post-office is sufficient. Many a holder has lost his security by not pre-
it senting the paper for payment as the law requires, and many an indorser

has paid a note from which he was legally discharged by the holder
failing to comply with the legal requirements. (See See. 185.)

184 Presentment Delayed or Dispensed With. When circum-
stances beyond the control of the holder prevent presentation, it is
excused ; but it must be presented as soon as the hindrance ceases.

Also, when presentment has been “ waived ” by the parties liable on
the instrument.

183 To Hold Indorsers Liable. To hold an indorser liable for
payment on a note or bill that is not paid at maturity, it is necessary :

1. To present the note or bill for payment on the third day of grace
(for place of presentment, see Sec. 183). If this is not done the indorsers
are free.

2. If it is not paid, then the paper may be protested, and a notice
of the protest sent to each of the indorsers.

3. In most cases it is not necessary to protest, but if it is not pro-
tested the notice of the dishonor must be sent just the same. (See See.

187).
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This notice must contain the following three facts :

1. That the note or bill (giving its date, amount, name of maker,
indorsers, ete.) had been presented for payment.

2. That payment was refused.

3. That the holder looks to him (the indorser) for payment.

This notice may be sent by a notary, or the holder himself may
send it.

An oral notice is also legal, but it is always better that it be put in
writing.

It may be sent merely as a letter, but stating clearly the three facts
above mentioned.

If the letter is not registered, it would be advisable to have a wit-
ness to its contents, and delivery to the post-office.

If the note or draft is made payable at a certain place it must be
presented there for payment. If it is not mentioned in the paper where
it is payable, then it must be at the place of busi or private resid
of the maker of the note or acceptor of the draft, as the case may be.
If his place of residence cannot be found after due diligence, or if he
has left the country, the holder then may present it at the post-office
where he lived. It must be presented on the third day of grace during
business hours, and not on any other day either before or after.

If these things are not complied with the indorser is free. The
indorser might not receive the notice for several days or weeks after,
but that would not make any difference so long as it was mailed to his
supposed address. The notice should be sent within twelve hours. A
similar notice is also sent to the maker.

186 Discharge of Indorsers.

1. Payment of the instrument by the maker or acceptor discharges
all the indorsers.

2. Failure to make a legal presentment of the note or bill for
payment.

3. Giving time to the principal discharges the sureties unless their
consent has been obtained.

4. Any act which discharges the principal debtor discharges the
sureties, unless the holder expressly reserves his rights against them,
and in that case the principal debtor would still be liable to the claims
of the sureties if they paid it.

5. Any party to a bill is discharged by the intentional cancellation
of his signature by the holder or his agent.

187 Protest 1s a notice sent by a notary public, who is also
usually a lawyer, to the makers and indorsers on a note or acceptance
not paid at maturity. It must contain the following three facts:
(1) That the note or acceptance (giving its date, amount, by whom
drawn and endorsed) had been presented for payment. (2) Tgat pay-
ment had been refused. (3) That the holders look to him for payment.
A cogy of this notice is mailed to each name on the bill or note.

rotests are always used by the banks, and sometimes by private
individuals, because the notary will not fail to send a proper notice so
as to legally hold the indorsers.

5




58 INDORSEMENT.

Generally it is not compulsory to protest, but a formal written
notice sent to each of the indorsers would answer the same purpose. It
should contain the same three facts mentioned above. Simply an oral
notice would be binding also, but there might be difficulty in proving it.

It is necessary to protest foreign bills of exchange if not paid at
maturity, in order to hold the drawer and indorsers.

In Quebec it is also necessary to protest an Inland bill, in order to
hold drawers and indorsers,

A bill can be protested only at the place where it was dishonored,
or at some other place in Canada within five miles of the place of pre-
sentment and dishonor.

A bill presented through the post-office and returned dishonored,
may be protested at the place where it is returned on that day or the
day following.

When an acceptor becomes bankrupt, or suspends payment before
maturity, the holder of a bill may protest it for better security against
the drawer and indorsers.

A bill may be presented at three o'clock. It is questionable if the
banks could sustain an action on a protest at one o'clock on Saturday.

I88 Indorser's Notice of Dishonor. When a bill has been dis-
honored and an indorser receives notice to that effeet, if there is a
previous indorser to himself he had better forward the notice to him, or
notify him by letter that the bill has been dishonored, ete., in order to
hold him for payment in case the holder did not notify him. He should
be able to prove that the letter containing the notice was duly addressed
and posted with the necessary postage prepaid. He has the same time
in which to give the notice after he has been notified that the ante-
cedent holder has after the dishonor.

I89 Noting for Protest. Where a bill or note cannot be paid
on date of maturity, the bank may “note ” it for protest. This is done
by the notary public the same as the act of protesting, but the expense
isless. If not paid, then the paper must be protested the next business
day.

190 Fees for Protesting. In Ontario, Nova Scotia and Prince
Edward Island the fees for protesting are 50 cents, and 25 cents for
each notice sent to the maker and indorsers. In Quebec and Manitoba
the fee for protesting is $1.00, and 50 cents for notices. In British
Columbia the fee is $2.50, including notices ; in North-West Territories
§2.00 for protest, and 50 cents for notices. In New Brunswick the fee
allowed is 81.00, including the notices, but it is said that $3.00 are
actually charged in some instances.

191 Protest by Magistrate. When there is no notary public, or
none whose services can be obtained at the place where the paper is
dishonored, any Justice of the Peace resident at the place may present
and protest the paper, give the necessary notices and have all the powers
of a notary public. All the expenses of protest shall be allowed to the
holder in addition to any interest that may have acerued.
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192 Form of Protest by a Justice of the Peace.
(A copy of the bill or note and indorsements.)

On this day of , in the year of 19 , I, A. B, one
of His Majesty's Justices of the Peace for the district (or county) of
in the Province of ,dwelling at (or near) the village of
in the said distriet, there being no practising notary public at or near the
said village (or other cause) did at the request of , and in the
presence of , well known unto me, exhibit the original bill (or
note), whereof a true copy is above written, unto C. D, the acceptor (or
drawer or promisor) thereof, personally (or at his rewlencc office, or

usual place of business), in , and speaking to himself (or his wife,
his clerk, or his servant, ete.) lh!l demand acceptance (or payment)
thereof, unto which demand he (or she) answered, wherefore, I,

the said Justice of the Peace, at the request aforesaid, have protested,
and by these presents do protest against the drawer and indorsers (or
Eromisnr and indorsers, or acceptor, drawer and indorsers) of the said

ill (or note) and all other parties thereto and therein concerned, for all
exchange, re-exchange and all costs, damages and interest, present and
to come for want of acceptance (or payment) of the said mn (or note),
all of which is by these presents attested by the signature of the said
(witness) and by my hand and seal.

(Protested in duplicate.)

Signature of witness.
Signature and seal of the J. P. #i

In Newfoundland, where the services of a notary cannot be ob-
tained to protest a bill, any householder or substantial resident of the
place, in the presence of two witnesses, may give a certificate which
shall in all respects operate as a protest. The following is the statutory
form :

“ Know all men that I, A. B. (householder), of ,in
at the request of C. D,, there being no notary public available, did, on
the day of » 19  ,at demand pay ment (or acceptance)
of the bill of u\c]m.n"c hereunder written from G. F., to which demand
he made answer (state answer, if any). Whe rvh)re, I now, in the
presence of G. H. and J. K., do protest the said bill of exchange.

.(]' ll\{ : Witnesses. (Bimed) AR

193 Without Prejudice. The two words, “ without prejudice,”
have great importance when used in a legal sense. This use can be best
shown by an illustration, viz.: Two persons are at variance and likely
to be drawn into court, but the one desires an amicable settlement and
is willing to make any reasonable concession to affect it. He, therefore,
takes these two words, without prejudice, and writes them across the
upper left hand corner of his letter, or in the body of the letter, and
then makes his proposition, whatever it might be. The effect of those
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words is, that if the other party should not accept the proposition and
terms thus offered, but the case goes to suit, this letter cannot be used
in court as evidence against the writer. Hence, by using these words
in that way a person who wishes to avoid litigation may safely make
advances to secure a peaceful settlement, and if not successful his case is
not jeopardized. A convenient form at the beginning of the letter
would be similar to the following :

Dear Sir: « Without prejudice” I heveby make you the following
proposition, ete.

Also, a debtor who wmay be taking the benefit of the Statute of
Limitations may, by using these words, frankly acknowledge the justice
of the claim against him, and assure his creditor that he will still pay
him, or may even pay money to him, without reviving the legal lLiability.
Also, in offering to make payment on a disputed account or claim by
way of a compromise, these words prevent the offer being held to be an
acknowledgment of the claim. Every man should be familiar with
their use, and make use of them whenever occasion requires, instead of
trusting to the other party’s honor.

194 Use of Cheques. The practice of making payment by
cheque is becoming general. It saves time in counting change, prevents
mistakes in counting, and saves liability of loss by theft. A returned
cheque from the bank is also the best evidence of payment a man can
have, and should be filed away the same as a receipt.

Cheques are negotiable the same as notes are, and subject to the
same laws that govern bills of exchange payable on demand.

A cheque may be made to answer for a receipt by inserting after the
amount what it was given for, as “in full of account,” or “for rent,” etc.

Cheques operate as payment until presentment has been made and
refused, when the debt immediately revives.

Crossed cheques are those specially marked to be made payable at
a certain bank, and to be passed through a customer’s account, instead
of being paid in cash over the counter. No person is obliged to take a
crossed cheque.

195 Presentment of Cheques. A cheque received should be
presented for payment not later than the following day, or forwarded if
the bank is in a different place or town. If it should be held an un-
reasonable time, and the bank fails, it would be the loss of the holder.
Even twenty-four hours, under certain circumstances, has been held to
be an unreasonable time.

Presentment and notice of dishonor are just as necessary with
cheques as with other bills, to render the drawer and prior indorsers
liable.

A cheque refused to be paid by a bank upon which it was drawn
should be returned immediately to the drawer.

Banks usually require the person presenting a cheque for payment
to indorse it, no matter how it is written, but this is only a custom of the
banks and not law. A cheque written payable to a certain person or
bearer, or to a certain person or order, needs no indorsement when pre-
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sented by the person him-
self at the bank on which
it was drawn,and no well-
informed banker would
refuse payment simply
because the payee might
refuse to indorse the
paper. It seldom pays,
however, to stand on
technicalities, and there-
fore the usual bank cus-
tom prevails, but law does
not require it.

196 Cheques. A
cheque is a demand deaft
on a bank. They have
no days of grace. For-
merly cheques were writ-
ten payable to bearer;
but the form shown on
this page is the standard
form now used in the
United States and quite
generally in Canada.

A cheque is not legal
tender, and a person can-
not be compelled to ac-
cept it in payment for a
debt.

197 Certified or
Marked “Good.” In
sending cheques to stran-
gers or long distance the
drawer will sometimes
have the ledger-keeper
of the bank “certify " or
mark them “good.” In
that case it is immediately
charged against the
drawer’s account in the
bank, just the same as
though he had drawn
out the money himself.
It is done by writing the
word ‘“certified” or
“good” on the face of
the cheque, giving the
name of the bank, and
that of the ledger-keeper.

A “certified cheque”
sent anywhere in the

INDORSEMENT.
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country will be cashed by other banks. A cheque thus marked * good”
discharges the drawer, as the bank immediately charges the amount
against his account.

198 Paying Forged Cheques. If a bank pays a forged cheque
the bank is the loser. It is the same with raised “cheques,” where they
have been raised from a smaller to a larger sum, the bank loses the
difference unless it can be shown that the drawer’s carelessness in writing
the cheque facilitated the forgery. For instance: If you were to write
a cheque for “ five " dollars, and commenced so far from the end of the
paper that the forger had sufficient room to write “ fifty " before the five,
thus making it “ fifty-tive,” and the imitation in the writing was good,
the bank would not be held responsible. Also in cases where the drawer
is careless in writing his signature, having no uniform style, so the bank
could not positively identify his signature, then the bank would not be
held responsible for payment of a forged cheque.

199 Cheque Without Funds at Bank. For a person to obtain
goods or money by giving a cheque when he had no account at the
bank would be obtaining the goods or money under false pretences, the
penalty for which is three years’ imprisonment. But if the money were
deposited in a bank to cover the cheque before its presentment, there
would then be no fraud in it, although the transaction would be
irregular.

But simply not having enough money in the bank to cover the
cheque would not incur any such penalty.

200 Certificate of Deposit is a receipt given by a bank for
money deposited. It is negotiable and bears interest. It is the same as
a certified cheque, and will be cashed by any other bank ; hence a con-
venient way of carrying money when it would not be desirable to have
much cash on the person.

CHAPTER VIIL
DUE BILLS, ORDERS AND RECEIPTS.

201 Due Bills. A due bill is a written acknowledgment of a
debt. They are not negotiable, either by delivery or by indorsement, no
matter if the word bearer or order is used, because they are not a promise
to pay.

They may be transferred by assignment. The following is a very
good form: “For value received, I hereby assign to James Smith the
annexed due bill. W, WiNTERs.”

This slip of paper should then be attached to the due bill, and James
Smith should notify the maker of the due bill that he had purchased it,
and that the money is to be paid to him only.
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! 202 Forms of Due Bills.

! L Payable in goods.

! RIDGEWAY, Aug. 4th, 1903.

! Due James Smith Ten Dollars in goods from our storve.
i 210.00. HiBBARD & SONS.

2. Payable in money.
Fort ERIE, Aug. 4th, 1903.
Due James Smith for value received Ten Dollars.
£10.00. W. LAur.

3. Of what is generally called an I. O. U,, and payable in cash. It
is convenient, and the person’s name is not usually inserted but it is better
to insert it. They are not a promise to pay hence not negotiable.

HamirToN, Aug. 14th, 1900.
1.0. U. Twenty-rive Dollars.
W. WINTERS.

203 Orders. An order is a written request to deliver goods, or
money, on account of the person making the request. When such order
is received and aceeded to, the person signing the order should be charged
for the amount. If the order is in favor of a third party, the name of
the party receiving the goods or money should be mentioned in the entry,
and the order preserved until settlement is made.

They differ from a draft in being more simple in form and generally
for goods instead of for money. If the drawee owes the drawer the
amount payment can be enforced.

SARNIA, Aug. 12th, 1903,
Mr. James Smith : g
Dear Sir,—Please pay to Henry Brooks or order Thirty-five
Dollars and charge the same to the account of
£35.00. HENRY SUMMERS.
2 MorpEN, Man., May 19th, 1903.
Mr. W, Winters:

Dear Sir,—Please let Mr. H. Brooks have from yowr store
Fifteen Dollars in such gools as he may wish and charge to
aeccount f{f

JAMES SMITH.

3. AYLMER, May 26th, 1903.
Mr. W. Winters :
Dear Sir—Please pay to the bearer, Mr. H. Brooks,
Thirty-tive Dollars from the funds left with you yesterday.
W. A. PriLLIpS,

204 Receipts. A receipt is a written acknowledgement of
having received a certain sum of money or other value.

A receipt is not absolute evidence of payment, but it throws the
burden of proof upon the party who impeaches it. It may have been
obtained before payment was made, and then payment refused, or it
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may have been obtained through fraud, or for some other purpose ; but
the burden of proof rests upon the party who gave it to show wherein
it is not valid.

A receipt given in full of all demands to date would not destroy
| the ereditor’s claim for an additional item of account if an error had
been made which he could satisfactorily prove. It is evidence only
that so much money had been paid.

A cheque received, and having marked on it “in full of all de-
mands” or “in full of account,” which does not cover the account in full,
i may still be endorsed and cashed at the bank in the usual way without
i losing the balance of account. If the debtor inserted those words in the
| cheque through mistake the court would correct it, if proven ; and if
il done intentionally the court would also order the correction. If, how-
] ever, it stated that the amount should be paid on the condition of its
A being received as payment in full of account, then its acceptance and
t indorsement by the creditor would cancel the balance of debt. It would

then be a “ compromise ” settlement and binding.

It is a creditor’s duty to give a receipt on the payment of a debt,
but generally he cannot be compelled by law to do so. When he holds
a debtor’s note, or any other security, he is compelled to surrender
it on payment, also a mortgage when paid.

Promissory notes, acceptances, cheques, etc, when paid should
invariably be retained as vouchers of payment. Every form of receipt,
or other evidence of payment of a debt, should be securely preserved
where they can be conveniently referred to when needed.

When a receipt is taken from an agent or collector it should have
the name of the principal on it, as well as that of the agent or collector,

| who should always designate himself as agent or collector.

When a receipt is likely to be refused, payment should not be made

) except in the presence of a witness. AL s |
| When a receipt is given for money paid on a note or other contract,
and an indorsement made, the latter should state the fact that a receipt
| was given, and the receipt should state that the amount had also been
] indorsed on the note, or other written instrument.

The following forms of receipt are in general use :
] 205 Receipt on Account.
f TroroLD, May 28th, 1903.

Received from James Smith One Hundred Dollars on
aecount.

£100.00. H. SUMMERS,

206 Receipt in Full of Account.

| TuoROLD, Aug. 28th, 1903,

Received from James Smith One Hundred Dollarsin full
of account to date.
! £100.00. J. BATTEN.
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207 Receipt for Rent.
Panis, June 1st, 1903.

Received from James Smith One Hundred Dollars for
three months' rent of store, No. 4 St. Paul Street, dwe April 1st.
£100.00. J. BATTEN.

208 Receipt of Money by Hands of a Third Party.

Fores T, June 6th, 1903.
Received from Peter Swmith, by the hands of H. Young,
One Hundred Dollars, in full of all demands.

$100.00. H. BATTEN.

209 Receipt for Legacy.
KILLARNEY, MaN., May 1st, 1903.
Received from J. E. Anger, executor of the last will and
testament of Henry Williams, of Winnipeg, deceased, the sum
of Four Hundred Dollars, in full of a legacy bequeathed to
me by said will,
ALBErT HoOWIE.
210 Receipt by Clerk.
WELLAND, May 12th, 1903,
Received of Peter Smith Forty Dollars, in full of
account,

240.00. C. Hoop (Jones).

211 Receipt for Note.
BeLMONT, MAN., May 16th, 1903,

Received from Peter Smith note at four months from this
date for One Hundred Dollars, in full of account.
£100.00. C. E. WEEKs.

212 Receipt for Property Held in Trust.

OAKVILLE, May 16th, 1903.
Received from Peter Smith one gold watch, to be held in
trust for him and delivered to his order without expense.
J. Munro.

213 Receipt for Payment of Interest on Mortgage.

Truro, N.S,, June 1st, 1903.
Received from Peter Smith One Hundred Dollars, being
amount in full for six months' interest, due September 1st, on
his mortgage, in my favor, dated October 2nd, 1898, which
amount 8 also indorsed on the mortgage.

£100.00. 0. L. Howe.
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214 Receipt for Money on a Note.

Grivspy, May 4th, 1903,
Received of Peter Smith One Hundred Dollars, in part
payment for his note in my favor, dated Sept. jth, 1895, which
amount s also indorsed on the note.
2100.00, D. SYKES.

215 Release. A release is a written discharge of a debt, elaim or
demand held against one person by another. No special form of wording
is necessary, simply using words that convey the intention to release,
acquit and discharge the person from the debt or obligation. It is given
under seal, and will discharge any debt whether acknowledged or not.

Releases may be individual, as when one person releases another
from a debt or demand, or they may be mutual, as where two persons
have been trading with one another and have contra accounts running
for a considerable time. When a settlement is made, they very frequently
release each other from all demands. A release will bar out any chance
of opening up the matter again by showing that a mistake had been
made, whereas a mere receipt in full of demands would not do so.

216 General Form of Mutual Release.

This FNOENULE made the 17th day of June, AD. 1903,

between Henry Hibbard, of the first part, and Benjamin Disher, of the
second part, all of the Township of Bertie, County of Welland, Provinee
of Ontario, merchants.

WHEREAS, there have been divers accounts, dealings and trans-
actions between the said parties hereto respectively, all of which have
now been finally adjusted, settled and disposed of, and the said parties
hereto have respectively agreed to give each other the mutual releases
and discharges hereinafter contained in manner hereinafter expressed :

Now, therefore, these Presents Witnesseth, that in consideration of
the premises and of the sum of one dollar of lawful money of Canada to
each of them, the said parties hereto, respectively, paid by each of them
at or before the sealing and delivery hereof (the receipt of which is
hereby acknowledged), each of them, the said parties hereto, respectively,
doth hereby for himself, his heirs, executors, administrators and assigns,
remise and release and forever acquit and discharge the other of them,
his heirs, executors, administrators and assigns, all his and their lands
and tenements, goods, chattels, estate, and effects, respectively, whatever
and wheresoever, of and from all debts, sum and sums of money, accounts,
reckonings, actions, suits, cause and causes of action and suit, claims and
demands whatsoever, either at law or in equity, or otherwise howsoever,
whieh either of the said parties now have, or has or ever had, or might
or could have against the other of them, on any account whatsoever of
and concerning any matter, cause or thing whatsoever between them, the
said parties hereto, respectively, from the beginning of the world down
to the day of the date of thuse presents.

In witness whereof the said parties hereto have hereunto set their
hands and seals.

Signed, sealed and delivered ) HeNry Hisearp, #f
in the presence of 1 BE‘\"J AMIN DISHER
GEORGE KNinps, J NG ..
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CHAPTER IX.
PRINCIPAL AND AGENT.

217 Agency is where one person transacts business for another.
The errand boy, the clerk, the conductor, engineer, switchman, the
commission merchant and the farm laborer are all agents as much as
those engaged in selling machinery or fruit trees on commission or
salary. In all branches of business where one person acts for another
there is an agency.

Any person may act as agent that the principal employs, even a
minor employed as agent may make any contract that his principal
could make.

218 Agent’s Appointment. An agent may be appointed simply
by word of mouth, by writing or by Power of Attorney, or it may be
only gathered from facts and general course of business.

219 Appointment by Power of Attorney. When the business
to be performed by the agent is of such a nature that it requires him to
sign notes, accept drafts, issue cheques, sign deeds, mortgages, ete., or to
enter into other contracts under seal, a formal document under seal,
called a Power of Attorney, is usually given. This Power of Attorney
may be general—giving the agent power to transact all the usual business
of the principal ; or it may be specific—giving authority only to one or
more particular acts, and no more. A Power of Attorney may also be
proved by being executed in the presence of a notary public who places
thereon his attestation of its execution.

220 Form of Power of Attorney.

KNOW ALL MEN BY THESE PRESENTS, that I, James Everingham, of
the town of Strathroy, in the County of Middlesex, and Province of
Ontario, merchant, do nominate, constitute and appoint James Marion,
of the City of Chatham, County of Kent, my true and lawful attorney,
for me, in my name and on my behalf to (give in full the work to be
done by Marion for Everingham).

AND for all and every of the said purposes hereinbefore mentioned,
I do hereby give and grant unto the said James Marion, full and absolute
power and authority to do and execute all acts, matters and things
necessary to be done for the full and proper carrying out of all said
matters entrusted to him and do hereby ratify and confirm, and agree to
ratify and confirm and allow all and whatsoever the said James Marion
shall lawfully do by virtue thereof.

In witness whereof I have set my hand and seal this 31st day of
August, 1903.

Signed, sealed and delivered )
in the presence of - JaMES EVERINGHAM. i
A. L. JoNEs.

(S
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221 Agent's Authority. General agents are those who have
authority to act in all capacities in the place of and for their principal,
or act in a certain locality or for a certain work or kind. General agents
bind their principals, rendering them liable to third parties even for the
fraud or neglect on the part of the agent.

Commission merchants, secretaries and treasurers and managers of
stock companies, employees of railroad and steamboat companies, ete.,
are all general agents.

Special agents are those who are limited to a certain class of action
or kind of work and do not bind their principal only in so far as they
keep within the scope of their authority. If they pass beyond this, or
are guilty of a fraudulent act, they only render themselves liable and not
their principal.

But if an agent should do business for the principal which he is not
authorized to do and the principal accepts it, he thereby ratifies it, and
thus becomes responsible, not only for that particular transaction but for
all similar acts. Ratification of an act has the same effect as prior
authority. Ratification may be effected in two ways: (1) By express
words. In case of corporations and stock companies it is usually done
by resolution. (2) By uccepting the benefits accruing from the act.

By refusing to make the transaction his own, either by express
words, or by refusing to aceept the benefits aceruing from it is disaffirm-
ing the act and frees him from liability.

222 Dealing with Agents. Third parties should ascertain the
authority possessed by special agents if they would protect themselves
when contracting with such, if it is important to them that the principal
should be held responsible.

An agent should always have the evidence of his authority with
him, and if he has itnot no important transaction should be performed
with him. It is not enough to bind the company, that an agent declares
himself to be either a special or general agent, for his misrepresentation
would not bind the company. The ‘)urtivs in dealing with him must
demand the proof of hisy authority if they would be safe.

Money paid to an agent who has no authority to receive it cannot
be recovered from the principal (or any other person).

Money should never be paid to an agent for a note unless he has the
note to deliver over, nor even to the original payee.

A contract made with a special agent who is exceeding his authority
cannot be enforced against his principal.

Notice given by the agent to third parties is notice given by the
principal, and notice given by third parties to the agent is notice given
to the principal at the same time it was given to the agent. Payment
tendered to the agent is payment tendered to the principal and vice versa.

A signature by procuration (as agent) operates as a notice to the
public that the person so signing has but a limited authority, and the
principal is bound by such signature only so far as the agent is acting
within the actual limits of his authority, but no further,
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CHAPTER X.
MASTER AND SERVANT.

223 The Relation subsisting between Master and Servant is in
many respects the same as that subsisting between principal and agent.

In order to constitute a contract of hiring and service there must be
either an expressed or implied mutual engagement binding one party to
hire and remunerate and the other to serve for some determinate time,
In cases where the employer only agrees to pay as long as the servant
remains, leaving it optional eiljlar with the servant to serve or the
master to employ, there is no contract of service and hire,

224 Contract of Service and Hire. Oral as well as written
agr ts between master and servant, and between master and journey-
man or skilled laborer in any trade or calling, are binding unless the term
exceeds one year.

If for a longer period than one year it must be in writing and signed
by the contracting parties, and if for a shorter period than one year, but
which does not commence in time to be completed within the year, it is
required to be in writing.

No voluntary contract of service shall be binding on either party
for a longer time than nine years from date of contract.

If no express contract has been made for hire between the parties a
contract will be presumed if the service is performed, unless it is with
near relatives, as with parent or uncle.

If service has been performed without anything being said about
wages the law preswmes that the parties agreed for the customary wages
for that kind of service paid in tmt community. But the law will not
presume either “a contract of hire” or “an agreement to pay wages”
where service is rendered with near relatives, as a parent or uncle. In
such cases an expressed hiring must be proved in order to support a claim
for wages. Where it is not specially agreed to the contrary, wages
would be payable at the end of the time.

A person agreeing to serve as laborer or clerk cannot be compelled
to fulfil his agreement, but damages may be recovered for breach of the
contract.

A person agreeing to hire another for a day, week or month cannot
be compelled to furnish work, but if the one hired presents himself for
service each day he can collect his wages.

225 Form of Agreement for Hire.

THIS AGREEMENT, made on the 3rd day of April, 1903, between
John Smith, of Grantham, yeoman, of the first part, and James
Robinson, of St. Catharines, laborer, of the second part.

Witnesseth that the party of the second part agrees with the party
of the first part to serve him as a farm laborer and general servant for
the period of one year from this date, and in all things to faithfully
observe and do all the reasonable wishes and commands of the party of
the first part.
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And the party of the first part agrees to pay the party of the
second part one hundred and fifty dollars and to board and lodge the
party of the second part during said period, and to cause all necessary
laundry wash to be done for him. Said money to be paid as follows :
Fifty dollars in six months from this date, and the balance at the expira-
tion of said service.

Witness our hands the day and year above written.

Witness : | JAMEs RoBINSON,
CHARLES SUMMERS | JOHN SMITH

226 Contract of the Employee. The employee must fulfil the
agreement, whatever that may be, and to do this faithfully requires ot
only diligence, but his careful attention, skill and forethought. The
implements, machinery, or other property with which he may be work-
ing or which fall under his care, require not only proper use by
himself, but also his care that they be not stolen. The live stock
that may be entrusted to him, humanity as well as his agreement
requires that he sees to it that they have food and water and proper
care in general. His master pays for his skill as well as he does for his
time, also his diligent forethought in planning or executing his work.
He is expected to obey all reasonable orders from his master, to be
punctual and courteous, and to work every day except Sundays and
holidays.

A flagrant violation of the iwplied agreement in any of these
particulars renders him liable for damages or for discharge, as the case
may be.

227 Notice to Leave. A servant hired for a definite period,
either for a day, a week, a month or a year, may, on the termination of
the time, leave, or the master may discharge him without giving any
notice,

Where the hiring is for no definite time and the wages paid so
much per day, week, month, or year, when ecither party wishes to
terminate the contract the other party is entitled to a *reasonable
notice.”

If paid by the week......... A week's notice.
If paid by the month .....A month’s notice.
If paid by the year.......... Three months’ notice.

The notice need not be in writing, but where the time is longer
than a week it would be much better to give a written notice.

228 Discharge Without Notice. The employee is presumed to
give due diligence to the discharge of the duties assigned to him, to be
punctual as to time, to obey all reasonable commands, and to be
responsible for all damage caused by his negligence. If, therefore, he
violates the agreement by habitually neglecting his duties, by taking
absences without permission, or in any of the following ways, he may
be discharged without notice by paying him the wages due:
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1. Wilful disobedience of any lawful order of the master.
2. Giross moral misconduct.

3. Habitual negligence in business, or conduct caleulated seriously
to injure the master’s business,

4. Incompetence in the higher servicé where special knowledge or
skill is required, or permanent disability through illness. Temporary
illness would not be sufficient cause for discharge.

The wages to be paid in case of a discharge for cause are not
necessarily in proportion to the time the servant has labored. The
wages that are due must be paid, but the wages that may have been
earned but not yet due, need not necessarily be paid.

In the N. W. Territories if a servant is guilty of misconduct
through drunkenness or absenting himself from his employment without
permission, disobeys commands or destroys the master's property he
nm{ upon summary conviction before a magistrate for one or more of
such charges be liable to a fine of %30, with costs, and in default of
payment forthwith to imprisonment not exceeding one month.

229 Discharge with Notice. Persons employed on a weekly or
monthly service may quit or be discharged by giving a week’s or a
month’s notice ; or at a moment’s notice by payment of a week's or a
month’s wages.

230 Servant Leaving. The master’s conmands are presumed at
time of contract to be reasonable, legal, and to be within the limit of
work the servant was cm{-}lo_\'od to perform. The implements and
machinery are supposed to be suitable for that kind of work, and so
protected as to be reasonably free from danger. If, therefore, the master
gives unreasonable commands and endeavors to enforce them the
servant has cause for leaving.

If the machinery or any particular machine used by the employee
is not considered suitably protected and he gives notice to the employer,
who still requires work to be done with the dangerous machine, it is a
cause for leaving.

If any accident oceurs after giving of such notice the employer is
liable for damages.

If the servant used the machine, knowing 1t to be unsafe, without
giving any notice of its danger he cannot claim damages for an accident.

If the master does not pay the wages as per agreement the servant
may procure a discharge and wages due by placing the matter in the
hands of a Justice of the Peace, who deals summarily with such cases.

231 Master Liable for Servant's Acts. The master’s liability
is not boundless, but justice and common sense fix certain well-defined
limits. In general terms the master is liable for all those acts which are
brought about through his instrumentality, as:

1. He is liable for the acts of his servant performed within the
scope of his employment, however wrongful they may be, but he is not
responsible for the wrongful act if it is not done in the execution of his
authority and in the course of his employment, and,

2. Where a servant is driving a horse, which runs away and does
damage, if on the master’s business, or
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3. Where in executing his orders with reasonable care and does
§ damage, or

4. Where he does an injudicious act and does damage, or
! 5. When the servant even wantonly does injury if acting within the
scope of his employment, or

é 6. For injury done by the servant through drunkenness, if acting F
within the scope of his employment, or i

5' 7. If he orders the servant to commit a trespass, or if the trespass

‘1‘ results from the action to be done, the master is liable. {

i He would not be liable for a wrong done by the servant that was !

i contrary to his orders, or if the master were absent. {

The master is liable for the act of his domestic or menial servant
whether it be one of omission or commission, neglect, fraud, deceit, or
even of misconduet, if it be done within the scope of his employment or
with the express direction or assent of his master, no matter how much
i) he may abuse his authority.

232 When Master is Not Liable. The master is not liable in

any case for the injurious acts of his servant unless they are wilful or
\ the result of negligence.

Where there is no express or implied authority to do the act, or the
act of the servant is an act of his own, the master is free from liability.

If the master does not give any express or implied authority for
the servant to pledge his credit, he is not liable for any contracts made
by the servant in his name.

The master is not liable for the contracts of his servant where they
have an express authority and exceed it; or where they have an implied
authority and act beyond the scope of their employment, do not bind
the master.

The master is not liable after he has given notice that he has

\ terminated his servant's authority to pledge his credit. The notice must
be brought home to third parties, to whom he has by his previous acts
given an implied authority, as, for instance, to merchants or mechanies.

233 Servant’s Liability. A servant may render himself liable:

1. On contracts made on behalf of his master if he does not dis-
close the fact of his agency. When contracting in his own name for the
employer he should always use words describing his capacity, as “ agent
for,” or “ per,” “ pro,” ete.

2. For damages committed on behalf of his master he is liable as
well as his master, and to all third parties he stands as a principal.

3. He is also liable for a joint fraud committed with his master ;
for no contract of service compels a legal obligation to commit a fraud
or do a wrong.

4. In crimes as well as in injuries he is liable, and cannot evade
responsibility by saying that he was only a servant and acting under his
master’s orders,

234 Termination of Service. A contract of service is terminated
by lapse of time. By completion of work to be performed.

By the death of the hirer. The servant must be paid wages up to
that time.
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By the death of the servant. His legal representatives will collect
his wages for the time during which service was rendered.

By the assignment of the employer. If the employer should com-
mence business again after making an assignment, and servants and
other employees go to work again, the previous agreements are not
binding unless the contract is renewed.

235 Wrongful Discharge, or Quitting. If an employee be
wrongfully dismissed his remedy is an action for damages against his
master for the breach of agreement or contract, and unless he can show
a reasonable excuse for discharging he may be made liable for wages for
the whole time, but the employee must not sit down and do nothing and
then sue for the wages at the end of the term. It is his duty to try and
find employment, and if he succeeds, then whatever wages he earns
during the term would be deducted from the amount of damages to be
recovered for the breach of contract, that is, the loss he actually sus-
tained could be recovered.

Temporary illness is not a sufficient cause for a discharge, unless
the contract has been rescinded, or the nature of the work necessitates it.

A domestic servant wrongfully quitting his master's service forfeits
that part of his wages due since the last day of payment.

Any employee leaving before the expiration of the week or month or
year, as the case may be, for just canse, or who is illegally dismissed, can
recover wages for the time he worked. But if he cannot show a valid
cause for leaving or was discharged for proper cause he cannot recover
wages pro rate for the portion of time worked.

236 Servant and Holidays. Whether the servant or employee
is compelled to work on Sunday and legal holidays depends altogether
on the agreement made, and the nature of the work to be done. Some

* kinds of work require something to be done every day, for instance, the

hired man on a farm would be compelled to feed and care for the stock
on Sunday, milking cows, ete., unless there was an express agreement
to the contrary. The same would be true as to the servant doing house-
work.

Unless there is an agreement, expressed or implied, to the contrary
employees or apprentices cannot ordinarily be compelled to work on
legal holidays, nor can they be discharged for absence, or for not work-
ing on such days.

Employees working by the week, month or year are entitled to pay
for the legal holidays unless there is an agreement to the contrary.

237 Length of Working Day. The length of the working
day for farm laborers is not fixed by law. In the absence of any
agreement between the master and servant as to what work the servant
is to do, or as to the length of time he is to work, whatever is custom-
ary or reasonable must govern: and the season of the year and nature
of the work to be done must be taken into account in settling such
matters. If a servant refuses to work when reasonably requested to do
s0, he may on that ground be discharged by the master.

6
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238 Legal Proceedings. If any disagreement exists between
master and servant, summary proceedings may be taken before a Justice
of the Peace.

If the Justice receives the evidence of the plaintiff he must also
receive that of the defendant.

If to colleet wages due it must be done within one month after the
engagement ceased in Ontario, and in most of the provinces it is the same,
but in the North-West Territories three months are allowed. In North-
West Territories if the master is in arrears for wages, not exceeding
two months, and the same has been demanded, or is guilty of ill usage,
or improper dismissal, the servant may lay complaint before a Justice
of the Peace or Magistrate, who will investigate and may order the dis-
charge of such servant and order the payment of the amount due not
exceeding two months, but such proceedings must be taken within three
months after the engagement or employment ceased or three months
after the last instalment of wages was due, which ever event happens
last. In North-West Territories laborers have priority over all other
claims and liens on growing erops to the extent of 875.

CHAPTER XI
STATUTE OF LIMITATIONS.

239  The time within which the various kinds of debts must be
paid, or action commenced to recover payment is fixed by Statute, and
if action is not commenced within that time they are said to be out-
lawed.  The debt is not cancelled, but the ereditor loses his right to sue
and recover payment by legal process.

Action is commenced by the issue of a summons or writ. It is not
required to obtain judgment within the specified time, but merely that
the writ be issued.

The Statute limiting the time within which an action at law must
be commenced for the collection or enforcement of a claim is called the
Statute of Limitations. The time limit for the various kinds of debt is
as follows (see Section 249 for exeeptions):

240 Promissory Notes and Acceptances in all the Provinces
of Canada, except Quebee, outlaw in six years after maturity or last
payment made on either interest or principal. The date of maturity is
the last day of the three days of grace, hence the time commences to
count the day after the third day of grace.

Any payment, or written acknowledgment of the debt, will keep
the paper alive six years from that date as against that party making
the payment or the acknowledgment, but not against any other person
whose name is on the paper.

In Quebee the time 1s five years instead of six. The law is the same

in other respects, except that the debt as well as the right of action is
barred.

N i
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In Newfoundland and England the time is also six years.

Demand notes are deemed to be due when they are made, and
demand acceptances when they are accepted, therefore, six years from
that date they are outlawed as far as the maker or acceptor is concerned.
But it is different with indorsers on such paper, as no right of action
accrues against them until a demand for payment has been made and
dishonored, and therefore action on the bill is not barred against them
until six years from date of demand. But a demand note having an
indorser must be presented for payment within a “reasonable time,”
otherwise the indorser is discharged. For Quebec five years.

241 Book Accounts. Actions for the recovery of merchants’
accounts and all other debts founded upon any lending or other contract
(not under seal), for the recovery of rent, or interest, or arrears of legacy,
or arrears of dower, must be commenced within six years after the cause
of action arose, or the last payment, or a written acknowledgment of the
debt or elaim. This applies to all the provinces (except Quebec), New-
foundland and England.

In the Provinee of Quebec it is five years for such accounts. Pro-
fessional fees, as of doctors and advocates, justices, notaries, and rents,
interest and commercial matters in general are barred after five years
from maturity or last payment. Slander, libel and wages of employees
engaged for a shorter period than one year outlaw in one year. Damages
for injuries and wages for employees engaged for a longer period than
one year outlaw in two years. Breaches of contract, restitution to
minors, rectification of tutors’ accounts, contractors’ and architects’ war-
ranty outlaw in ten years. Judgments in thirty years, if no action is
taken.

In all the Provinces accounts are, with regard to outlawing, *item-
ized,” that is, each item or purchase is treated as a separate account, and
all moneys paid on it are, unless otherwise specified, applied to the oldest
items. This particular feature of accounts should be remembered.

They commence to outlaw from the date of purchase unless there is
a time fixed for payment.

A debtor has the right, when making a payment, to say on what
particular account it shall be applied. In case he neglects to do this, the
creditor has the privilege of applying it to any part he likes. In case
neither one applies it to any particular debg, it 1s by law, in case of per-
sonal accounts, applied to the oldest items.

The various purchases on different dates being put into one bill and
rendered to the debtor does not merge them into one debt so as to
change the time for outlawing of any particular purchase, but they all
remain entirely separate, and six years from the date of purchase of
each item it is outlawed, unless there has been a part payment made on
that individual purchase, or a written acknowledgment. (Five years for
Quebec.) A part payment on a running account does not keep the
whole alive.

The items of an account may, however, be merged into a single
debt by what is called an “ Account Stated.” To form an “account
stated,” an agreement must be come to between the debtor and creditor
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by which the whole account is acknowledged.  Where this has not been
done, if the merchant wants a part payment to keep all the items of the
account alive, he must apply part on every individual purchase, even if
it is not more than twenty-five cents on each. This can be done by a
day book entry without saying anything to the debtor. The following
or similar words would answer: * Received from James Smith $4.50 on
account, an equal amount to be applied on each purchase up to date.”
Give the customer the ordinary receipt on account without any reference
to the special application you have made of the payments.

A definite formal settlement in writing between the parties, even
though no money is paid, will serve to extend the time for another period
of six or five years as the cuse may be.

242 Judgments in all the Provinces, except Quebee, continue in
force twenty years, In Ontario and most of the Provinces executions
may issue any time within six years, but after that an order from a

judge must be obtained.  Judgments would not bind land in Ontario,

Manitoba and North-West Territories twenty years, but same time as
mortgage does

In England judgments are barred in twelve years. In Quebee they
remain in foree for thirty years. Newfoundland twenty.

In New Brunswick judgments in the Justices, Parish Court, Com-
missioners’ or Stipendiary Magistrates” Court outlaw in six years if no
execution issues, but in County or Supreme Court twenty years.

243 Mortgages on Real Estate in Ontario and Manitoba out-
law in ten years after maturity or last payment on either prineipal or
interest ; in British Columbia, New Brunswick, Nova Scotia, Prince
Edward Island and Newfoundland they outlaw in twenty years.

In North-West Territories and England in twelve years, and in
Quebec thirty years. Mortgagor's equity of redemption is barred in
North-West Territories and England in twelve years, in Manitoba and
Ontario ten, and other Provinces and Newfoundland twenty years after
mortgagee takes possession, unless his right is acknowledged in writing.

In each provinee and country a part payment of either principal or
interest, or a written acknowledgment of the debt or right will extend
the time for another period of ten, twelve, twenty or thirty years, as the
case may be.

Action upon bonds, eovenants or any instrument under seal, except
mortgages on real estate, may be commenced any time within twenty
years,

244 Legacies arc barred in the same length of time that mort-
gages on real estate are, from the time a right to receive it acerued, unless
legatee were o minor or under some other disability, in which case the
Statute of Limitations does not commence to run until the removal of
such disability. Arrcars of legacy barred in same time that interest is.

245 Dower. The right to recover dower by a widow out of her
deceased husband’s estate is also barred in the same length of time a
mortgage on real estate is barred.  The right to dower accrues at the
husband's death.  Arrears of dower barred in same time that interest is.
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246 Chattel Mortgages as between debtor and ereditor in all the
Provinees (except Quebee) and Newfoundland will hold the elaim for
twenty years, being an instrument under seal and not affecting interest
in lands.  As against other creditors, however, they only hold the pro-
perty as security for a period varying in the different Provinces from
one to five years. (See Sece. 258),

247 Ownership by Possession. A person having continuous
peaceable possession of land (exeept in trust), paying taxes on same and
treating it as his own, acknowledging in no way the right or title of
any other person for the same, becomes the owner of the property in
Ontario and Manitoba within ten years; in New Brunswick, Nova
Scotia, . E. Island, and Newfoundland in twenty years. In North-West
Territories and England in twelve years, and in Quebec ten years give a
possessory title.

A person “squatting” on land to which he has no right that is yet
“in a state of nature,” usually called “wild land,” that has not been
fenced or tilled or occupied, must occupy it for twenty years to get title
to it unless it can be shown that the rightful owner had knowledge that
such party was in possession of it. If the grantee from the Crown, or
his heirs or assigns had no knowledge that such other person was oceu-
pying the ground it would take twenty years' possesion in all the Pro-
vinees, England and Newfoundland, to give the “squatter” a good title.

Land enclosed by a fence while the land is “in a state of nature,”
and subsequent survey showing the fence to include land belonging to
an adjoining owner, the Statute of Limitations would not commence to
operate until such survey and discovery.

In cases where a fence is fraudulently placed or removed the
statutes would not commenee to run until the time the fraud is
discovered.

248 Reviving Outlawed Debts. In promissory notes, acceptances
and book accounts, a part payment or a written acknowledgment will
revive them and keep them alive again from that date for a further
period of six years, or five for Quebee. Mortgages, legacies, dowers, rents,
ete., are kept alive in same manner.

Money also paid by the debtor to the ereditor on aceount without
any instructions as to what debt it should apply to, may be applied by
the ereditor to any such debt that has been barred by Statute, and thus
reduce it. This cannot be done by a third party to whom sueh debt
may have been transferred, neither does it revive the balance.

Payments of money on a promissory note by one of the parties do
not prevent it from outlawing in six years (five for Quebec) us far as the
indorsers are concerned.

Written acknowledgments from one joint debtor will not affect the
other.

249 Exceptions to Outlawing. Bank hills or bank notes, or
other evidence of debt issued by a bank never outlaw by lapse of time.
Statute of Limitations does not apply to express trusts. For instance,
a farm deeded in trust to a person for hieirs or other persons would never
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become the property of the trustee by possession, even if he oceupied it
forty years. Money left in bank in trust the Statute of Limitations
does not apply, and no lapse of time will bar the right to recover it.

Also, where there is any legal disability on the part of either the
debtor or ereditor so that action cannot be commenced the time does not
begin to count until the disability is removed. The Statute says:
“ Actions by or against minors, persons insane, or out of the Province
may be commenced within the like period after the removal of the dis-
ability, as is allowed for bringing action in ordinary cases.”

The disability, however, of whatever nature it is, must be in exist-
ence at the time when the debt became due, if a debt, or in other cases
‘“ when the cause of action arose.” If the debtor were living outside the
Provinee at the time the debt fell due the time for outlawing would not
commence until he returned.  If, however, he left the country after the
debt was due and before action was commenced it would then not form
an exception, because action could have been taken to colleet before he
went away

Disabilities, however, do not hold indefinitely, and each Province
and country has fixed the limit ranging, respectively, from twenty to
forty years

The absence of one joint debtor from the country does not prevent
the statute from running against the other

CHAPTER XII
CHATTEL MORTGAGES.

230 A chattel mortgage is a lien on personal property—goods and
chattels. It isin reality a deed or conveyance of the property as security
for a debt or for borrowed money, with a proviso that when the debt is
paid the mortgage becomes null and void.

By derivation the word mortgage means a death pledge (mors,
death ; gage, a pledge). No wonder that people are afraid of them. The
debtor is called the mortgagor and the ereditor the mortgagee. The
effect of u chattel mortgage is practically the same as a Bill of Sale. It
is a conveyance of the fitle, but not of the possession of the property, but
the mortgagee may take possession of the property on a breach of any
of the covenants,

The Statutes do not give a form for chattel mortgages with which
they are compelled to comply, nor detine what covenants they shall con-
tain, therefore, to know what the covenants, provisos and conditions are,
the mortgage itself must be carefully read.  The printed forms in general
use are what have been settled by conveyancers as being appropriate
and suitable to meet the usual requirements of borrower and lender. As
there is no statutory form to which they must conform it will be readily
seen that they may greatly vary in the number and stringency of the
covenants they embody, <0 do not fail to read the mortgage carefully
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before signing it.  There is a definite statutory form for a Discharge and
Renewal.

In Quebee chattel mortgages are not used.  Bills of Sale will hold
the property as between the debtor and creditor, but are not binding
there against third parties unless the goods are taken possession of by
the ereditor.

231 Description of Property. They must contain a full descrip-
tion of the goods and chattels, so they can be readily distinguished ;
also, where they are located and whose possession they are in at the time.
In describing an animal, give age, color, sex, name, breed, and any
particular spot or mark. In deseribing a machine, give the manu-
facturer’s name and number of machine, color and eondition.

2532 Must be a Bona-Fide Transaction. Every mortgage or
conveyance intended to operate as a mortgage of goods and chattels
which is not accompanied by an immediate delivery and an actual and
continued change of possession of the goods mortgaged, or a true copy
thereof must be registered as provided in each province, together with
the affidavit of an attesting witness of the due execution of such
mortgage, which affidavit shall contain the date of the execution of the
mortgage, and also with the affidavit of the mortgagee, or his agent, that
the mortgagor is justly indebted to the mortgagee in the sum mentioned in
the mortgage, that the mortgage was executed in good faith and for the ex-
press purpose of securing the payment of the money justly due or aceruing
due and not for the purpose ull protecting the goods and chattels mentioned
therein against the creditors of the mortgagor.

Mortgages to secure future advances with which to earry on busi-
ness are also valid, so are mortgages to secure indorsers and sureties if
registered within the time required in each provinee. Also written con-
tracts or agreements to give a mortgage are valid if registered.

A chattel mortgage given by a person who is on the eve of
insolvency may be set aside on the ground that it was given to defeat
creditors, or to give one a preference over other ereditors.

But a person who is able to pay his debts is not insolvent, although
he may be considerably in debt, and a chattel mortgage given by him
even after a judgment may have been secured against him would be
good providing a seizure of the goods had not been actually made.

253 Registration. To hold the goods against judgment creditors,
and subsequent purchasers and mortgagees in good faith for valuable
consideration, the mortgage or bill of sale must be registered in the
district where the goods are located within a specified number of days,
together with two affidavits, one of a witness, and one of bona fides
by the mortgagee, otherwise against such parties it becomes absolutel
null and void.  The time varies in the different Provineces. It would,
however, still be good against the debtor or mortgagor as evidence of
debt and a lien on the goods for the amounts.

In Ontario they require to be registered at the office of the clerk

of the County Court within five days after their execution. Fee for
registering, 50c.
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For the districts of Algoma, Thunder Bay, or Nipissing they must
be filed within ten days after their execution in the office of the District
Court Clerk.

For the distriets of Parry Sound, Muskoka or Rainy River they
must be filed within ten days in the office of the Clerk of the First
Division Court of the distriet in which the goods are situate.

For the Provisional county of Haliburton they must be filed within
seven days from execution in the office of the Clerk of the First
Division Court.

For the District of Manitoulin they must be filed within ten days
in the office of the Deputy Clerk for Manitoulin.

Chattel mortgages made by an incorporated company whose head
office is not in Ontario, thirty days are allowed for filing.

In Manitoba they must be filed at the office of the Clerk of the
County Court within twenty days after date. Fee for filing is 50c.
Those given against growing crops to secure the purchase price of the
grain have preference over all other mortgages and executions covering
the same property.

In North-West Territories they must be filed within thirty days
from exeeution at the office of the Clerk of the Registration District in
which the property is situate, and they only take effect from date of
filing. Fee for filing is 50 cents,

Mortgages against growing crops are not valid unless it is to secure
the purchase price of seed grainand then they have preference over all
other mortgages or bills of sale previously given or executions. The
mortgage must contain the date of the purchase of the seed grain, the
number of bushels and price per bushel, and the same information must
be in the aflidavit of bona fides.

In British Columbia chattel mortgages for the whole Provinee must
be filed within twenty-one days to hold against third parties. They
are filed with the Registrar of the County Court in each county or
Registration District in which the property is situated, and if more
than one Registrar of a County Court they are to be filed with the
nearest one within the county or district.

In New Brunswick they must be filed within thirty days in the
office of the Registrar of Deeds. Fee for filing is 25 cents.

In Nova Seotia there is no time limit within which they must be
filed, but they only hold good against laws of insolveney, bona fide
purchasers, judgment ereditors and subsequent mortgages in good faith
for valuable consideration after filing.

Either the original Bill of Sale or a certified copy may be filed, and
if there is any sehedule annexed or referred to it must also be included,
and if the instrument is subject to any condition whatever it must be
considered a part of it and be filed with the instrument, otherwise the
Bill of Sale is null and void against all third parties.

In Prince Edward Island the original must be filed in the office of
the Prothonotary of the Supreme Court accompanied by the usual
affidavits of witness and bona fides, otherwise is void against third
parties
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In Newfoundland, Bills of Sale and mortgages of personal property,
being deeds of gift, or where the consideration is over $400, and where
the possession of the property remains in the mortgagor, they must be
registered in the office of the Registrar of Deeds in order to be binding
against subsequent purchasers, mortgagees, ete., or an assignee when a
deed of conveyance is made for the benefit of creditors.

Fee for registering when value of property does not exceed $400 is
82.00, and when exceeding £400 it is 25 cents extra for each additional
$100.

254 Removal of Mortgaged Goods. Chattel mortgages only
hold the property in the one county or registration district where they
are filed or registered, and every chattel mortgage contains a covenant
that the goods will not be removed from the county or registration
district where they are situate.

If all ora portion of the goods covered by a chattel mortgage
should be permanently removed to another county or registration
district, a duly certified copy of the mortgage must be filed in the proper
office of that county or district for chattel mortgages, otherwise the
goods are liable to seizure and sale under an execution, neither would
the mortgagee have recourse against subsequent purchasers or mort-
gagees for value. In case the goods are removed without consent they
may be seized and sold to satisfy the mortgage on a breach of the
covenant, if the mortgagee prefers it.

In Ontario a copy of the mortgage must be filed in the office of
the County Court Clerk where the goods have been removed to within
two months.

In Manitoba six months and subsequent renewals must be filed in
such Judicial District to which the goods are removed.

In N. W. Territories a certified copy must be filed with the Clerk
of the Registration District to which they are removed within three
weeks from such removal. If mortgagor wishes to remove the goods
the Statute requires him to give the mortgagee notice twenty days prior
to such removal.

2535 Form of Chattel Mortgage.
ah‘g NOCNLULE made in (duplicate) the tenth day of May, one thousand

nine hundred and three,

BerweeN James Smith, of the Township of Stamford, in the County of
Welland, Province of Ontario, merchant, hereinafter called the Mortgagor, of the first
art ; and Walter Winters, of the Township of Stamford, in the County of Welland,
’rovince of Ontario, yeoman, hereinafter called the Mortgagee, of the second part,

Wirnessern that the Mortgagor for and in consideration of Five Hundred
Dollars of lawful money of Canada to him in hand well and truly paid by the
Mortgagee at or before the sealing and delivery of these Present (the receipt whereof
is hereby acknowledged) hath granted, bargained, sold and assigned, and by these
Presents Dori Grant, bargain, sell and assign unto the Mortgagee, his executors,
administrators and assigns, ALL AND SINGULAR the goods, chattels and store fixtures
hereinafter particularly mentioned and described, that is to say :

One bay horse four years old, having black mane and tail and white star on
forehead ; three Jersey Cows ; 24 Southdown sheep ; 36 hives of bees ; one Gladstone
carringe made by Augustine & Kilmer; one Democrat waggon; two sets single
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harness, one light sleigh ; one J. & J. Taylor safe, No. 4 all the counters, shelv
ing, show cases, weighing scales and fixtures used in connection with the grocery
business conducted by the Mortgagor in the village of Stamford.

All of which said goods and chattels are the property of the Mortgagor and are
now upon the premises situate and known as Lot No, 19 in the Seventh Concession in
swiship aforesaid, in the County of Welland and Provinee of Ontario, together
with all goods and chattels that may be added to or substituted for the said goods and
chattels, or any of them as herein mentioned.

To wave axp 1o Howp all and singular the said goods, chattels and store fix
tures herehy assigned or intended to be assigned unto the said Mortgagee of the
second part, his executors, administrators and assigns, as his or their own proper
goods and effects.

Proviven aLways and these Presents are upon this express condition that if
the Mortgagor, his executors or administrators do and shall well and truly pay or
cause to be paid unto the Mortgagee, executors, administrators or assigns the full sum
of Five Hundred Dollars, with interest for the same at the rate of five per cent. per
annum, on the tenth day of May, 1904, then these Presents shall be void and eve
matter and thing herein contained shall cease, determine and be utterly void to all
intents and purposes anything herein contained to the contrary thercof in anywise
withstanding :

Axp the Mortgagor for himself, his executors and administrators, shall and will
warrant and forever defend by these Presents all and singular the said goods, chattels
and property unto the Mortgagee, his executors, administrators and assigns against
the Mortgagor, his executors and administrators, and against all and every other
person or persons whomsoever.

AxD the Mortgagor doth hereby for himself, his executors and administrators,
COVENANT, PROMISE AND AGREE to and with the Mortgagee, his executors, adminis-
trators, and assigns, that the Mortgagor, his executors or administrators, or some or
one of them, shall and will well and truly pay, or cause to be paid, unto the Mortgagee,
his executors, administrators or assigns, the said sum of money in the above proviso
mentioned, with interest for the same as aforesaid, on the day and time and in the
manner above limited for the payment thereof : AND ALSO IN CASE DEFAULT SHALL BE
MADE IN THR PAYM of the said sum of money in the said proviso mentiened or of
the interest thereon or any part thereof, or in case the Mortgagor shall attempt to sell
or dispose of or in any way part with the possession of the said goods and chattels or
any of them, or to remove the same or any part thereof out of the County of Welland
or suffer or permit the same to be seized or taken in execution without the consent of
the Mortgagee, his executors, administrators or assigns to such sale, removal or dis-

wosal thereof first liad and obtained in writing, THEN and in such case it shall and may
e lawful for the Mortgagee, his executors, administrators or assigns with his or their
servant or servants and with such other assistant or assistants as he or they may
require at any time during the day, to enter into and upon any lands, tenements,
houses and premises wheresoever and whatsoever where the said goods and chattels or
any part thereof may be, and for such persons to break and force open any doors,
locks, bars, bolts, fastenings, hinges, gates, fences, houses, buildings, enclosures and
place for the purpose of taking possession of and removing the said goods and chattels :
Axp upon and from and after the taking possession of such goods and chattels as
aforesaid, it shall and may be lawful and the Mortgagee, his executors, administrators
or assigns, and each or any of them, is and are hereby authorized and empowered to
sell the said goods and chattels or any of them or any part thereof at public auction
or private sale, as to them or any of them may seem meet : AND from and out of the
proceeds of such sale in the first place to pay and reimburse himself or themsclves all
such sums and sum of money as may then be due by virtue of these Presents, and all
such expenses as may have been incurred by the Mortgagee, his executors, adminis.
trators or assigns in consequence of the default, neglect or failure of the Mortgagor,
his executors, administrators or assigns in payment of the said sum of money with
interest thereon as above mentioned, or in consequence of such sale or removal as
above mentioned, and in the next place to pay unto the Mortgagor, his executors,
administrators and assigns all suck surplus as may remain after such sale and after
payment of all such sum or sums of money and interest thereon as may be due by
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virtue of these presents at the time of such seizure and after payment of the costs,
charges and expenses incurred by such seizure and sale as aforesaid

PrOVIDED ALWAYS, nevertheless, that it shall not be incumbent on the Mort-
gagee, his executors, administrators or assigns to sell and dispose of the said goods and
chattels, but that in case of default of payment of the said sum of money with interest
thereon as aforesaid, it shall and may be lawful for the Mortgagee, his executors,
administrators or assigns peaceably and quietly to have, hold, use, oceupy, possess
and enjoy the said goods and chattels without the let, molestation, evietion, hindrance
or interruption of the Mortgagor, his executors, administrators or assigns or any of
them or any other person or persons whomsoever. A~Np the Mortgagor doth hereby
further COVENANT, PROMISE AND AGREE to and with the Mortgagee, his executors,
administrators and assigns that in case the sum of money realized under any such sale
as above mentioned shall not be sufficient to pay the whole amount due at the time of
such sale, that the Mortgagor, his executors or administrators shall and will forthwith
pay or cause to be paid unto the Mortgagee, his executors, administrators and assigns
all such sum or sums of money with interest thereon as may then be remaining due:

AxD the Mortgagor doth put the Mortgagee in the full possession of said goods
and chattels by delivering to him this Indenture in the name of all the said goods and
chattels at the sealing and delivery hereof :

Axp the Mortgagor covenants with the Mortgagee that he will, during the
continuance of this mortgage and any and every renewal thereof, insure the chattels
hereinbefore mentioned against loss or damage by fire in some insurance office
(authorized to transact business in Canada) in the sum of not less than Five Hundred
Dollars, and will pay all premiums and moneys necessary for that purpose as the same
becomes due, and will on demand assign and deliver over to the said Mortgagee, his
executors and administrators the policy or policies of insurance and reeeipts thereto
appertaining : Provipep that if on default of payment of said premium or sums of
money by the Mortgagor, the Mortgagee, his executors or administrators may pay the
same, and such sums of money shall be added to the debt hereby secured (and shall
bear interest at the same rate from the day of such payment) and shall be repayable
with the principal sum hereby secured.

IN WITNESS WHEREOF the parties to these Presents have hereunto set their
hands and seals.
Signed, Sealed and lh-liwrwl.

in the presence of
CHARLES SUMMERS. |

James Syirn.
Warter WiNTERS. ’

Recriven on the day of the date of this Indenture, from the Mortgagee, the sum
of Fue Hundred Dollars mentioned.
Witness : "
('HARLES SUMMERS, | Jases Swira,

AFFIDAVIT OF MORTGAGE.

ONTARIO 1, Walter Winters, of the Township of Stamford, in the
County or WeLLaND, :County of Welland, yeoman, the Mortgagee in the foregoing
TO WIT : Bill of Sale by way of Mortgage named, make oath and say :

That James Smith, the Mortgagor in the foregoing Bill of Sale by way of Mortgage
named, is justly and truly indebted to me, the deponent, Walter Winters, the Mort-
gagee therein named, in the sum of Five Hundred Dollars mentioned therein. That
the said Bill of Sale by way of Mortgage was executed in good faith and for the
express purpose of securing the payment of the money so justly due or acerning due
as aforesaid, and not for the purpose of protecting the goods and chattels mentioned
in the said Bill of Sale by way of Mortgage against the creditors of the said James
Smith, the Mortgagor therein named, or preventing the creditors of such Mortgagor
from obtaining payment of any claim against him.
Swory hefore me at the Town of

Welland, in the County of Welland, |

this tenth day of May, in the _\'cur'

of our Lord 1903,

E. R. HevLems, J. P. in and for the County of Welland.

WALTERIW INTERS,
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ArPFIDAVIT OF WITNESS,

ONTARIO I, Charles Summers, of the Village of Niagara Falls
Covnty or WeLLAND, -South, in the County of Welland, make oath and say
TO WIT )

That T was personally present and did see the within Bill of Sale by way of
Mortgage duly signed, sealed and delivered by James Smith and Walter Winters, the
to, and that the name Charles Summers, set and subscribed as a witness
cution thereof, is of the proper handwriting of me this deponent, and that
the same was executed at the Town of Welland, in the said County of Welland, on
the tenth day of May, one thousand nine hundred and three.

Sworn before me at Welland, in '
the County of Welland, this tenth ' —_ <
day of M'ny. in the year of <.ur' Caasuss Boasnes.
Lord 1903, )

E. R. Heuiews, J, P,

256 Maturity of Chattel Mortgages. If a chattel mortgage
having the usual covenants for payment of principal and interest is
not paid at maturity the mortgagee is free to take any one of several
courses :

1. He may go himself upon the premises and take possession of the
goods and remove them, or he may send a bailiff.

If he takes possession of the goods he is expeeted to sell them either
by publie auction or by private sale, and if there is any surplus money
after payment of principal, interest and costs it must be turned over to
the mortgagor or his legal representatives. But some mortgages are so
written that he is not bound to sell, but may simply take possession of
the goods and hold them as his own (see Sec. 257), or

2. He may sue the mortgagor for the amount due on the mortgage
or,

3. He may leave the goods in the hands of the mortgagor and
extend all the time for payment he desires up to twenty years. Any
time during that time he deems it necessary he may take possession of
the goods, if they ean be found. Of course, if he desires to keep both
his lien and preference over other ereditors good, he must file a renewal
statement within the time provided by statute in the Province where
the goods are located. He can file this renewal statement without the
ll|n|l;_'n'_'or‘$ consent or rl"|lll'\’l

A chattel mortgage drawn for a shorter period, in any of the Prov-
inces, than time fixed by statute for renewal, that is not paid when due
need not be closed or renewed until the expiration of the statutory
time.  An earlier renewal would be useless and a waste of money.

A chattel mortgage that has not been renewed at the proper time
according to statute, if the mortgagee wishes to retain his priority over
other creditors he must take possession of the goods, after which any
desired time may be extended.  Of course, if during the time the mort-
gage stood void against third parties, any of the goods were purchased
or mortgaged or seized under execution the mortgagee could not make
his mortgage valid against such parties by taking possession, but it
would be good against all others,
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257 Causes for Taking Possession. The mortgagee cannot
take possession of the goods until the the mortgage is due, unless some
covenant is broken that gives the right of possession. (See previous
section for proceedings at maturity.) The forms in general use give the
mortgagee the right to seize the goods mortgaged in case of default in
payment, or for non-performance of any of the other covenants affecting
the security. Some of the mortgages contain a forfeiture clause that
gives the mortgagee not only the right to take possession of the goods
upon default of payment, but also to retain them as his own property.

If the goods are moved out of the registration district without the
consent of the mortgagee, or if any portion of the goods covered by the
mortgage are disposed of or concealed it usually gives the right to take
possession.  If any of the goods are distrained for rent, or taxes, or
seized under execution it gives a right to take possession,

Furniture and goods not included in the mortgage cannot be seized
unless there is a general clause covering them.

To take possession illegally gives the owner of the goods or his legal
representatives a claim for damages which may be recovered by ordinary
suit, and if successful the amount of the judgment would be applied on
the mortgage debt.

258 Renewal of Chattel Mortgages. A chattel mortgage, being
an instrument under seal and not affecting interests in lands, holds the
claim against the debtor for twenty years. Each Provinee has, how-
ever, fixed by statute a short time in which it holds both the lien on the
property and priority of claim over other creditors. Therefore, if the
mortgage is not paid at maturity and it is desired to be binding against
third parties it must be renewed prdmptly within the time provided in
each Province.

In Ontario it holds the property for one year only from date of
execution unless renewed, or the goods taken possession of, or a new
mortgage executed.  To hold the goods against other creditors it must
be renewed within the last thirty days before the year expires, and so
on from year to year as long as it runs,

In Manitoba and Nova Scotia they must also be renewed within
the last thirty days the <ame as for Ontario, except that in Manitoba
they run two years, and in Nova Scotia for three years from date of
filing and so on from time to time.

In the North-West Territories they are good for two years from
date of filing without renewal, but must be renewed within the last
thirty days before the expiration of the two-year period, and after the
first renewal at the end of the two-year period, if the mortgage is not
paid it must be renewed annually within the last thirty days every year
thereafter from the date of filing the previous statement.

In British Columbia they are good for five years without re-
newal, but may then be renewed.

In New Brunswick a renewal statement must be filed each year
showing the amount yet due. If this is not done and the goods are
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taken under execution the holder has thirty days in which to file such
statement, and if not done he loses his elaim on the goods, and they may
be sold under the execution.

The renewal statement is similar in all the Provinees and must con-
tain the information shown in the following Renewal Form of a chattel
mortgage, which gives:

The date of original chattel mortgage, the parties to it, their resi-
dence, date of filing, and that the mortgage has not been assigned, and if
if it has been assigned, it must give the name of the assignee, and if
assigned more than once it should give each assignment, and the name
of the holder at the time of renewal, also the original amount of the
mortgage, the amounts paid, and date when paid, and the amount still
due.

The following form, simply by changing name of Province, will
answer for every Province:

239 Form of Renewal Statement.

Statement exhibiting the interest of Walter Winters, of the Town-
ship of Stamford, County of Welland, yeoman, in the property men-
tioned in a Chattel Mortgage dated the 2nd day of August, 1902, made
between James Smith, of the Township of Stamford, County of Welland,
merchant, of the one part, and Walter Winters, of the Township of
Stamford, aforesaid, of the other part, and filed in the office of the Clerk
of the County Court of the County of Welland, on the 2nd day of
August, 1902, and of the amount due for principal and interest thereon,
and of all payments made on account thereof.

The said Walter Winters is still the Mortgagee of the said property,
and has not assigned the said Mortgage. One payment has been made
on account of the said Mortgage.

July 20th, 1903. Cash received, $230.

The amount still due principal and interest on the said Mortgage is
the sum of three hundred dollars, computed as follows :

PUADBIPNE - otieinv op viimpiva s w80 is byhE N 9ol BT §500 09
Interest, 1 year ending August 2nd, 1903........ 30 00

£530 00

Cr.
By cash, July 80th, 1908 ... . conuneeamaes oyps 230 00
RIS BRI 7% 5.0 5750 W 5 5 Ao it o 2300 00
County oF WELLAND, | I, Walter Winters, of the Township of
TO WIT y Stamford, in the County of Welland, the

Morgagee named in the Chattel Mortgage mentioned in the foregoing
statement, make oath and say :
1. That the within statement is true :
2. That the Chattel Mortgage mentioned in the said STATEMENT
has not been kept on foot for any fraudulent purpose.
SworN before me at the Town of
Welland, in the County of Welland, WALTER WINTERS.
this 20th day of July, A.D., 1903.
E. R. HELLENS, « commissioner for taking afiidavits in the
H.CJ., ete.
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260 Assignment of Chattel Mortgage. A chattel mortgage is
not a negotiable instrument, but it may be transferred by assignment.
The assignment must be filed at the same office where the mortgage is
filed, and same fee charged as for a discharge.

261 Discharge of Chattel Mortgage. When a chattel mortgage
has been paid a diseharge should be filed also at the office where the
mortgage is filed. The fee for Ontario, Manitoba and North-West
Territories is 50c., New Brunswick, Nova Scotia and Prince Edward
Island, 25 cents.

In British Columbia the mortgage is discharged by being marked
“satisfied.” The fee is $1.00. Newfoundland fee is £1.00.

See following Statutory Form :

262 Discharge of Chattel Mortgage.
DOMINION OF CANADA )
PROVINCE OF ONTARIO.

To the Clerk of the County Court of the County of Welland, I,
Walter Winters, of the Township of Stamford, County of Welland, yeo-
man, do certify that James Smith, merchant, of the Township of Stam-
ford, County of Welland, Province of Ontario, hath satisfied all money
due on or to grow due on a certain Chattel Mortgage made by James
Smith, aforesaid, to Walter Winters, of the Township of Stamford,
aforesaid, which mortgage bears date the 2nd day of August, A.D. 1902,
and was registered in the office of the Clerk of the County Court of the
County of Welland on the 2nd day of August, A.D. 1902, as No. 4287.

That such Chattel Mortgage has not been assigned, and that 1 am
the person entitled by law to receive the money, and that such Mortgage
is therefore discharged.

Witness my hand this 29th day of July, A.D. 1903.

Witness : )
CHARLES SUMMERS, WALTER WINTERS.
Stamford, Student. |
ONTARIO; ‘ I, Charles Summers, of the Township of

County oF WELLAND, - Stamford, County of Welland, student, make
TO WIT : ) oath and say:

1. That I was personally present and did see the within Certificate
of Discharge of Chattel Mortgage duly signed, sealed and executed by
Walter Winters, one of the parties thereto.

2. That the said Certificate was executed at the Town of Welland.

3. That I know the said parties.

4. That I am a subseribing witness to the said certificate.

SworN before me at Welland, in the )
County of Welland, this 20th day of - CHARLES SUMMERS,
July, in the year of our Lord 1903,

E. R. HELLEMS, @ commissioner for taking affidavits in H.C'J,
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263 Expense of Closing a Chattel Mortgage. The Ontario
Statutes allow the following fees and expenses, and no more unless
agreed upon:

1. For making seizure where amount of debt does not exceed $100
21.00.

2. Where it exeeeds $100,

3. One man keeping possession, per day, $1.00.

50,

+. If printed advertisements are used, not to exceed 31.50.

5. For catalogues, sale and commission and delivery of goods, 5
cents on the dollar on the net proceeds of the sale up to %100, When
over $100, then 2} per cent. on the excess over $100.

G. When debt is paid before sale, a commission of 2} per cent,, and
the amount actually disbursed in cartage not to exceed $2.00.

The party levying the distress must give a copy of the charges to
the person distrained upon.

The expense in the other provinees is similar.

264 Cautions. Read all the covenants earefully. If a mortgage
is taken as security for a debt previously contracted it will not give
priority over other ereditors if there is not sufficient other property to
pay their claims in full

If money is actually paid over it will hold against other creditors
unless done on the eve of bankruptey, when it might be set aside by an
action for that purpose

If the mortgagee gives consent to the mortgagor to dispose of any
of the articles covered by the mortgage it virtually destroys his lien, and
other ereditors may come in and share pro rata. Relieving part relieves
all as far as priority is concerned. This, of course, does not apply to
mortgages covering goods in a store or other property of trade, in which
case the amount of goods only is required to be maintained.

A chattel mortgage covering the growing ecrops of a farm would
not cover the erops of the next year unless it so expressly provided.

Articles of furniture, ete., belonging to the wife either by purchase
or gift cannot be seized under a mortgage given by the husband, even
though they are named in it, unless she also signed the mortgage.

If the mortgagor disposes of any of the goods covered by a mortgage,
or removes them out of the county without the consent of the mortgagee
he is liable to a eriminal action. It is also a breach of a eovenant that
gives the mortgagee the right of possession

If the mortgagee simply takes possession of the goods and holds
them as his own without selling them the mortgagor has then an “ equity
of redemption” for a limited time, which the courts will recognize, and
he may enter an action against the mortgagee for redemption or sale of
the goods.”
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263 A Mortgage on real estate is a deed or conveyance of the
property by the debtor to the ereditor to secure the payment of a certain
sum of money, with a “proviso” that it shall become void upon the
payment of the debt and accumulated interest. It must therefore be
remembered that all the mortgagor retains is the possession and the
“equity of redemption.”

Mortgages, and deeds also, should be executed in duplicate, one part
to be left in the Registry Office and the other one retained by morigagee.

266 Securing Clear Title. Before paying over the money there
should be an abstract of title procured ; then sign and register the mort-
gage and have the abstract continued so as to include the mortgage, thus
making certain that nothing has been entered in the meantime. At the
same time this is being done the Sheriff’s office should be searched to see
if there are any judgments, and the Treasurer’s office to see if taxes are
all paid. With these precautions a safe title would be assured. Where
the Torrens System of lands transfer is adopted, the certificate of title
will contain all the facts, except arrears of tax.

267 Registration of Mortgages. In all the Provinces a mort-
gage is binding on the property as soon as it is executed, but the first
mortgage registered is the one that has first claim. Of three mortgages
that might be given on the same property the same week or day, the
first one that is recorded is first mortgage, no difference whether it was
written first or last.

All mortgages and other instruments registered must be verified by
affidavit in proper form of a subscribing witness present at the time of
the signing.

The Torrens system is now in force in British Columbia, Manitoba,
Ontario and the North-West Territories. (See Section 340.) It was
introduced in Manitoba and Ontario in 1885, in the North-West Terri-
tories in 1886 and in British Columbia 1898, and all grants from the
Crown since that time in those Provinces are under its provisions.
Where lands are under that system mortgages on them must be registered
in order to be valid, and they cannot be registered without the pro-
duction of the certificate of title. A memorandum of the transaction is
entered by the proper officer at the Land Titles office on the Certificate
of Title, and also on the duplicate certificate in the office, and this
constitutes the registration.

Mortgages on lands not brought under that system are registered
in the usual way by leaving a copy in the Registry Office. The fees for
registration under the Registry Acts of the different Provinces are
very much the same. For Ontario the fees are $1.40 where the aggregate
of words to be copied does not exceed 700, and 15 cents for each addi-
tional hundred words up to 1,400, and 10 cents for each additional 100
words or fraction of a hundred over 1,400.
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In Ontario the statutes provide that in order to lessen the cost of
registration the mortgage may have indorsed upon it “not to register in
full,” in which case the registrar does not copy the mortgage in his
hnoks, but the mortgage is numbered and filed, and merely the date and
nume entered in the books. The fee is $1.00.

268 Implied Covenants in a mortgage are:

1. To pay the mortgage meney and interest.

2. A good title.

3. A right to convey.

4. That on default the mortgagee shall have quiet possession.

5. Free from all encombrance.

6. That the mortgagor shall execute such further assurance of the
lands as may be requisite.

7. That the mortgagor has done nothing to encumber the lands.

There are no other covenants implied in a mortgage, bnt any others
may be expressed that are agreed upon. The * personal covenant” is
not implied, but would be inserted unless omitted for cause.

There are various clauses or covenants in a mortgage that shonld be
noticed. One provides that if interest is not paid it may be compounded ;
another, that if taxes are not paid the lender may pay them and charge
the same rate of interest that the mortgage draws; another one
provides that if the borrower does not keep the buildings insured for a
certain specified sum the lender may insure them and charge the same
rate of interest the mortgage draws. If the value of the security is
being depreciated in any way the mortgagee may take possession.

Loan companies and sometimes private individuals put in various
extra covenants to better secure themselves, and these should all be care-
fully noticed before signing the mortgage.

For the usual covenants that a mortgage contains see following sec-
tion, “ Form of Mortgage,” which follows the Ontario Short Forms of
Mortgage with covenants :

269 Form of Mortgage.
abiﬁ 3“0611(11!‘6 made (in duplicate) the first day of March, one thousand nine

hundred and three, in pursuance of the Act respecting Short Forms of Mortgages :

BerweeN James Robert Manning, of the Township of Ancaster, in the County of
Brant, Province of Ontario, yeoman, of the first part, hereinafter called the mortgagor ;

Ida Jane Manning, wife of the party of the first part, of the second part ;

And James William Brown, of the Township of Ancaster aforesaid, gentleman, of
the third part, hereinafter called the mortgagee

WirnesserH that in consideration of One Thousand ($1,000) Dollars of lawful
money of Canada now paid by the said Mortgagee to the said Mortgagor (the receipt
whereof is hereby acknowledged), the said Mortgagor doth Grant and Mortgage unto
the said Mortgagee, his heirs, executors, administrators and assigns forever,

ALL AND SINGULAR that certain parcel or tract of land and premises situate, lying
and being in the Township of Ancaster aforesaid, containing by actual measurement
One Hundred Acres, more or less, being composed of Lot Number Twelve (12), on the
Fourth (4th) Concession of the Township of Ancaster aforesaid ; and Ida Jane Manning,
of the second part, hereby bars her dower in said lands.

Provipen this Mortgage to be void on payment of One Thousand Dollars of law-
ul money of Canada with interest thereon at five per cent. per annum, as follows :
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The said principal sum of One Thousand Dollars to be due and payable in four equal
annual instalments of Two Hundred and Fifty Dollars each, with interest at the rate
of five per cent. per annum on the unpaid principal, payable annually with each instal-
ment of prinei 5 The first of such payments of principal and interest to be due and
[m.ynhlc on the first day of March, A.D. 1904, and taxes and performance of statute
abor.
The said Mortgagor covenants with the said Mortgagee that the Mortgagor will
1 yay the mortgage money and interest and observe the said proviso, that the Mortgagor
i I\:m a good title in fee simple to the said lands, and that he has the right to convey the
said lands to the said Mortgagee ;
And that on default the Mortgagee shall have quist possession of the said lands,
free from all encumbrances ;
And that the said Mortgagor will execute such turther assurances of the said
Jands as may be requisite ;
And that the said Mortgagor has done no act to encumber the said lands ;
And that the said Mortgagor will insure the Buildings on the said lands to the
amount of not less than Six Hundred Dollars currency.
And the said Mortgagor doth Release to the said Mortgagee all his claims upon
the said lands subject to the said proviso.
Provided that the said Mortgagee on default of payment for four months may, on
giving three months’ notice in writing, enter on and lease or sell the said lands.
Provided that the Mortgagee may distrain for arrears of interest.
Provided that in default of the payment of the interest hereby secured the prin-
cipal hereby secured shall become payable.
Provided that until default of payment the Mortgagor shall have quiet possession
of the said lands,
In WirNess WHEREOF the said parties hereto have hereunto set their hands and
seals.

Signed, sealed and delivered . —
in the presence of . James Ropert MANNING, ‘
) Ipa JANE MANNING. '

R. H. Onmstep.
County oF BraAnT, | I, Russell Hamilton Olmsted, of the Village of Ancaster, in
TO WIT: f the County of Brant, manufacturer, make oath and say :

T —————— .

1. That I was personally present, and did see the within Instrument and Dupli-
cate thereof duly signed, sealed and executed by James Robert Manning and Ida Jane
Manning, two of the parties thereto.

2. That the said instrument and duplicate were executed at the Village of Ancas-
ter, of the said Township of Ancaster.

3. That I know the said parties.

4. That I am a subseribing witness to the said Instrument and Duplicate

Swor~ before me at the Village of
Ancaster, in the County of Brant,
this first day of March, in the year
of our Lord, 1903.

H. N. HiBBARD, a commissioner for taking affidavits in H. C. J., ete.

270 Sinking Fund Mortgages are those in which the principal
and interest together are divided into a number of equal yearly, or half-
yearly, or quarterly or monthly payments. This form is not used much
in Canada since the recent legislation made it compulsory to state in the
Repayment Clause the four following particulars: (1) The amount of the
loan. (2) The rate of interest. (3) The part of each payment that is for
interest. (4) And the part of each payment that is for principal.

With this protection the borrower may know whether he is paying A
five, six or twenty per cent. interest, as the case may be. The Building
Societies are about the only institutions still using this old “sinking

und” form of mortgage.

R. H. OumsteD,
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271 Payment of Mortgage. The repayment clause which pro
vides when and how the loan or debt is to be repaid, should have great
re and be made so explicit that there cannot be any doubt as to the
time and manner of the payment. Some persons desire the whole
amount of prineipal payable in one sum at a fixed date, but the interest
payable in annual or semi-annual instalments, as the case may be, while
others would desire to repay part of the principal each year as well as
the interest.  The form shown in preceding section is of the latter class
The wording ean easily be varied to suit any case.

ny

When a mortgage falls due it may be paid without any notice to
the mortgagee.

If it is overdue and the mortgagee (Jemands payment for the whole
amount or even part it may be paid in full if the mortgagor wishes to
do so.  But if only part is demanded and only that much paid together
with the interest due, then in that ease the mortgagor cannot subse-
quently, except by consent, pay the balance without giving six months’
notice, or paying six months’ advance interest. This six months’ advance
interest in payment of a mortgage past due (which is in reality only six
months’ notice) is a custom that has become law although it is not found
in the statutes.

If the mortgage is not paid at maturity the mortgagee has several
remedies, any one of which he may pursue: He may bring an action to
obtain payment for principal and interest due; or he may bring an
action of ejectment and obtain possession of the land by order of the
court and then colleet the rents and profits until the full mortgage debt
and interest are paid ; or he may bring suit to have the mortgage fore-
closed, in which event all equities of redemption are barred and he
becomes the absolute owner; or if the mortgage contains a “power of
sale” he may take the legal steps to sell, but if the mortgage has no
“power of sale” he may bring action to have the lands sold under the
direetion of the court, in which ecase if the proceeds are sufficient the
debt and all expenses will be paid and balance paid over to the mortgagor,
and if not sufficient the mortgagor will be ordered to pay the balance,
and it will stand against him if not paid. In Ontario all mortgages are
declared by statute to contain a “ power of sale.”

If a mortgage is payable by instalments and one or more instal-
ments are in arrears the mortgagee may sue for the overdue instalments,
or he may sue for the possession of the property, but he cannot be
thereby compelied to aceept the whole sum of the mortgage debt, neither
to foreclose unless he desires to do so.

When making payments of either principal or interest it is not
advisable merely to take a receipt, but the payment should be indorsed
on the back of the mortgage, still the receipt operates as a legal discharge
of the mortgage to the extent of the pavment.

When a mortgage is payable by instalments it is advisable to take
a partial discharge from the mortgagee, or assignee for each instalment
as it is paid, and then register such discharge, especially is this advisable
if the mortgage is for a large amount.

|
|
|
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27% Discharge of Mortgage. When a mortgage has been paid
the mortgagee is required to give the mortgagor a discharge, which is a
statutory form of receipt. When this has been filled out and signed in
the presence of witness duly sworn, it is registered by the mortgegor.

If the mortgage has been assigned, the assignment should be as
accurately deserived in the discharge as the mortgage ivself. The date,
registration, ete., should be taken from the Registrar's certificate on the
assignment.

A discharge may be given at any time at or after payment, either
by the mortgagee or his assigns or executors,

A discharge operates as a re-conveyance of the lands to the mort-
gagor or his legal representatives, and is as good as a re-conveyance.

When a mortgage has been paid in full the mortgagee is compelled
by law to hand back the mortgage, and return all title deeds and other
papers he may hold in connection with the property that belong to the
mortgagor. The mortgagee is also bound to give a discharge when
payment in full is made. The mortgagor should immediately register
the discharge.

The mortgagor may instead have a re-conveyance of the property
prepared and have the mortgagee sign it if he wishes it, but it is sufficient,
however, to simply have a discharge executed and registered.

Or he may require the mortgagee to assign the mortgage debt and
convey the mortgaged property to any third person the mortgagor
directs.

For a Form of Discharge of Mortgage see Section 262 of Chattel
Mortgage, which is the same in every particular, simply by omitting the
word chattel wherever it occurs and changing the name of Ontario for
other Provinees required.

We give here, however, the form of discharge authorized by statute
for New Brunswick, which is almost verbatim that of Ontario, as
follows :

273 Form of Discharge of Mortgage.

To the Registrar of Deeds of the County of King's, I, John Doe, of
the Parish of Havelock, in the County of King's and Province of New
Brunswick, farmer, do hereby certify that James Roe, of the Parish,
County and Province aforesaid, farmer, and Mary Roe, his wife, have
satisfied all money due on or to grow due on a certain mortgage made
by the said James Roe and Mary Roe, his wife, to me, the said John
Doe, which mortgage bears date the sixth day of September, A.D. 1902,
and was registered in the Registry Office for the County of King's,
aforesaid, on the tenth day of September, A.D. 1902, in Libro No. 5, as
number 54 on folio 5; and that I am entitled by law to receive the
money, and that such mortgage is therefore discharged.

In witness whereof I, the said John Doe, have hereunto set my
hand and seal this fourteenth day of March, A.D. 1903.

Witness : =

PETER JONES. JonN Dok. #k
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The Discharge must be accompanied by an affidavit of the mort-
gagee. See following form for New Brunswick.

New Brunswick, ) On the 14th day of March, A.D. 1903, before me
King's County, - Peter King, one of Her Majesty’s Justices of the
To wit : Peace in and for the said County of King's, persoually

came and appeared the within- named John Doe and acknowledged that

he did sign, seal and execute the within release or discharge of nmrtvage
for the purposes therein contained.
PeTer KiNg,
J.P. in and for King's County.

274 Transfer of Mortgages. Mortgages are not negotiable by
indorsement, but may be transferred by assignment. The assignment is
also an instrument under seal, and must be recorded at the same place
the mortgage is registered.

If a mortgage is assigned the assignee takes it subject to all the
equities that bound the original holder. Therefore, if a payment were
made on it before the u“wmm'nt the assignee could not foree the mort-
gagor, his heirs, mvcut«)r-n ﬂ1l||1||||st,rnc()r~« or transferee to pay it again.
He could only look to the assignor. But if a payment were made after
it had been assigned then the assignee could make the mortgagor pay it
over again, and the mortgagor would have to look to the mortgagee for
a refund of the money. In these respects it will be noticed a mortgage
differs entirely from a promissory note transferred before maturity for
value.

295 Form of Assignment
cbis 3!100!1(“[‘6 made (in duplicate) the first day of September, in the year

of our Lord one thousand nine hundred and three

Berwees James William Brown, of the Township of Ancaster, in the County of
Brant, Province of Ontario, student, of the first part, hereinafter called the **Assignor,”
and James Wilson, of the City of Hamilton, in the County of Wentworth, Province of
Ontario, merchant, hereinafter called the ** Assignee,” of the second part ;

Waeneas, by a Mortgage dated on the first day of March, one thousand eight
hundred and ninety-nine, James Robert Manning, of the Township of Ancaster,
County of Brant, Province of Ontario, farmer, and wife, did grant and mortgage the
land and premises therein and hereinafter described to James William Brown afore-
said, his heirs, executors, administrators and assigns for securing the payment of One
Thousand Dollars of lawful money of Canada, and there is now owing upon the said
Mortgage the sum of One Thousand and Twenty-five Dollars

Now r1HIs INpDENTURE WITNE H, that in consideration of One Thousand and
Fifteen Dollars of lawful money of Canada, now paid by the said Assignee to the said
Assignor (the receipt whereof is hereby acknowledged), Tne said Assignor Dorn
Hereny Assion and set over unto the said Assignee, his executors, administrators and
assigns, ALL that the said before in part recited Mortgago, and also the said sum of One
Thousand and Twenty-five Dollars now owing as aforesaid, together with all moneys
that may hereafter hecome due or owing in respect of said ‘lullgm.,l and the full
benefit of all powers and of all covenants and provisos contained in said Morty
And also full power and authority to use the name or names of the said Assignor, his
heirs, executors, administrators, or assigns for enforeing the performance of the cove-
nants and other matters and things contained in the said Mortgage. AND the said
Assignor Dorn ne ¥ GrANT AND CovENANT unto the said Assignee, his heirs and
assigns, ALL AND SINGULAR that certain parcel or tract of land and premises situate,
(ying and being in the Township of Ancaster, in the County of Brant, Province of

|
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Ontario, containing by admeasurement One Hundred Acres, be the same more or less,
being composed of Lot Number Twelve (12) in the Fourth (4) Concession of the Town-
ship of Ancaster aforesaid, To HAVE AND TO HOLD the said Mortgage and all moneys
arising in respect of the same and to accrue thereon, and also the said land and prem-
ises thereby granted and mortgaged To THE UsE of the said Assignee, his heirs,
executors, administrators and assigns, absolutely forever ; but subject to the terms
contained in said Mortgage.

AND THE sAID AsstoNor for his heirs, executors, administrators and assigns doth
hereby covenant with the said Assignee, his heirs, executors, administrators and assigns,
TuaT the said Mortgage hereby assigned is a good and valid security, and that the said
sum of One Thousand and Twenty-five Dollars is now owing and unpaid, ANp that
he has not done or permitted any act, matter or thing whereby the said Mortgage has
been released or discharged either partly or in entirety : ANp that he will upon request
do, perform and execute every act necessary to enforce the full performance of the
covenants and other matters contained therein.

IN Wirsess Waereor the said parties hereto have hereunto set their hands and
seals.

Signed, Sealed and Delivered l Wiiztai Jomx BRowit: ‘

in the presence of X
b E. Porres. J James WiLson. *

Receiven on the day of the date of this Indenture from the said Assignec the
sum of One Thousand and Fifteen Dollars.

Witness W. J. Browx.
County or WestwortH,| I, Dexter Hdgar Potter, of the City of Hamilton,
To Wir: J County of Wentworth, Province of Ontario, student, make

oath and say:

1. That T was personally present and did see the within Instrument and Dupli-
cate thereof duly signed, sealed and executed by James William Brown, one of the
parties thereto.

2. That the said Instrument and Duplicate were executed at the City of Ham-
ilton,

3. That I know the said party.

4. That T am a subscribing witness to the said Instrament and Duplicate.

Sworx before me at Hamilton, in !hu]
County of Wentworth, this first day of : D. E. Porrer.
September, in the year of our Lord 1903.

J. W. Laworeavx, a Commissioner for taking affidavits in H.C.J., ete.
276 Assignment by Indorsement on Back of Mortgage.
ﬁbis Illbentlll'e made (in duplicate) the first day of September, in the year

of our Lord one thousand nine hundred and three.

Berweexy William John Brown, of the town of Dundas, within named, of the
first part, and James McKay, of the City of Hamilton, of the second part.

Wirsesser, that the party of the first part in consideration of the sum of
$250 to him paid by the second party, the receipt whereof is hereby acknowledged, hath
granted, bargained, sold and assigned, and by these presents doth grant, bargain,
sell, and assign to the party of the second part, his heirs, executors, administrators
and assigns all the right, title, interest, claim and demand whatsoever of him, the party
of the first part, of, in and to the lands and tenements mentioned and described in the
within Mortgage. And also to all sum and sums of money secured and payable thereby
and now remaining unpaid.

To have and to hold the same and to ask, demand, sue for and recover the same
as fully to all intents and purposes as he, the party of the first part, now holds, and is
entitled to the sae.

IN wiTNess WHEREOF the parties to these presents have hereto set their hands
and seals, the day and year first above written,
Signed, Sealed and Delivered }

in the presence of WirLiam Joux Brown, .

James Brack.
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2377 The Persconal Covenant. It must not be forgotten that
nearly every mortgage contains a Personal Covenant by the debtor to
pay the creditor the sum named in the mortgage, together with interest,
ete. The mortgage is simply a lien on the property as security for the
payment of the stipulated sum. Therefore, if the debtor after giving
the mortgage should sell the property it is not enough that the purchaser
assume the mortgage, because the personal covenant still binds the
original debtor. The mortgage should either be discharged, or a release
under seal obtained from the ereditor or mortgagee. In Ontario, on
mortgages given since 1894 the personal covenant expires with the
mortgage in ten years after maturity.

This personal covenant does not hold against the person who may
buy the property subject to the mortgage.

If the person buying property subject to an existing mortgage
covenants with the mortgagor to pay the mortgage, the mortgagor can
enforce payment if it is due—that is (as the law books express it) indem-
nify the mortgagor against the mortgagee. But the mortgagee cannot
compel him to pay either principal or interest. He can foreclose.

In assigning a mortgage as collateral security for an existing debt,
or for money borrowed the personal covenant of the assignor to pay the
debt should not be put in the assignment, as the mortgage onlyis
intended to be the collateral security.

A mortgage would also be binding against the property if it were
written without the personal covenant being inserted.

298 Power of Sale. Every mortgage contains a clause similar
to the following: “ Provided that the mortgagee on default of payment
for four months may, on three months’ notice, enter on and lease or sell
the said lands,” ete. This clause empowers the mortgagee, after com-
plying in all respects with the terms of the notice, to take possession of
and sell the mortgaged lands. The time mentioned in this paragraph
may be changed, and whatever number of months may be stated in the
mortgage will hold.

In case a mortgage does not contain an express “ power of sale,” in
Ontario the statutes allow “that after four months’ default in payment
of principal due,” or six months’ default in payment of interest due, or
after an omission to pay premiums on insurance there shall be a “ power
of sale” and the mortgagee may szil the whole or part of the property,
either by public auetion or private sale. The mortgagee himself may be
the purchaser.

No sale shall take place until after two months’ notice to the
mortgagor, unless the mortgage provides for a shorter time.

In case the mortgagee demands payment of the whole mortgage
debt because a payment of either principal or interest is in arrears the
mortgagor may either pay off’ the mortgage necording to the notice, or
he may pay the arrears of principal or interest, as the case may be, with
interest on the arrears since due together with the costs of notice and
the mortgage will remain as before. But the payment must be made
promptly before action further than the notice is taken.
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299 Form of Notice to Sell:

I hereby require you on or before the ——— day of —— 19— (a
day not less than two calendar months from the serviee of the notice,
and not less than six months after the default), to pay off’ the principal
money and interest secured by a certain indenture dated the ———
day of , 19—, and expressed to be made between (here stat: the
parties and describe the mortgaged property), which said mortgage was
registered on the ———— day of —, 19— (and if the mortgage
has been assigned, add “and has since become the property of the
undersigned ”).  And I hereby give you notice that the amount due on
{ the said mortgage for principal, interest and costs, respectively, is as
follows : (state the separate amounts).

And unless the said principal money, interest and costs are paid on
or before the said — day of — I shall sell the property
comprised in the said indenture, under the authority of the Act entitled,
“An Act respecting Mortgages on Real Estate.”

Dated the day of , 10—,

(Signed)

This notice may be registered in the Registry Office of the county
or distriet in which the lands are situate, and serve as proof of com-
pliance with the Act. The two months’ notice may run concurrently
with the time of default as it may be given any time after default.

When such demand for payment has been made and notice of sale
given no other proceedings can be taken until the time expires, unless
an order from a County or High Court is obtained.

The mortgagor may pay the debt within the time mentioned in the
notice and prevent a sale, and if any dispute arises as to the amount of
costs the bill will be “taxed” by the Clerk of the County Court or the
Local Master.

In case of sale the mortgagor is required to deliver over all title
deeds and documents in his possession affecting the land.

Money derived from the sale goes first to cover costs of sale, then
the interest and next the principal, and remainder (if any) goes to the
mortgagor.

The land may be sold either by public or private sale, and either for
cash or credit, and the mortgagee or assigns may buy in and resell the
said lands, or any part thereof, either by private sale or public auction,
without being responsible for any loss or deficiency for, or on account of
such estate; and that no purchaser under such power of sale shall be
bound to inquire into the legality or regularity of any sale under the
said power, or to see to the application of the purchase money.

Where the mortgagee becomes the purchaser he is required to give

A the mortgagor a release of the mortgage debt, but not if sold to a third
party.

A mortgage might provide for a sale “ without notice,” but where
no time is fixed it must be two months. It is questionable if the courts
would uphold a sale “ without notice” as it is contrary to equity and
would destroy the equity of redemption. It should not be in a mortgage,
but some companies have it inserted.
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280 Interest on Mortgages is implied, unless expressly stipu-
lated to the contrary. Mortgages on real estate may draw any interest
that the mortgagor covenants .o pay, but in Canada if the rate is not
named it will be five per cent; Newfoundland six. If the interest is
not paid when due the mortgagee usually has power cither to take
possession, or foreclo and sell.  In Ontario he may sue for the arrears
of interest in the Division Court it the amount is within its jurisdiction,
but he cannot employ the judgment summons process to enforce pay-
ment.  The ditferent instalments of interest or principal may be sued for
separately so as to bring them within the jurisdiction of the Division
Court. Or if there are goods and chattels of the mortgagor on the
premises he may distrain for the arrears of interest. The mortgagee
cannot seize or sell the goods or crops of a tenant on the property for
either overdue interest or principal. Neither can he seize or sell the
goods and chatte the mortgagor that are exempt by statute from
seizure under an execution or landlord’s warrant.

The mortgagee's right to distrain for interest is limited to one
years’ arrears of interest as against execution creditors or an assignee
for the general benefit of creditors.  Goods distrained for interest shall
not be sold except after such publie notice as is required under a land-
lord’s warrant.

If a mortgage does not contain the personal covenant to pay the
debt, then interest in arrears could not be recovered after six years.
But, although the mortgagee could not in this case recover more than six
years' arrears of interest by suit or distress, still if the mortgagor ever
wanted to redeem the property he would in that case be compelled to
pay the arrears of interest.

If a mortgage is not paid at maturity the mortgagee is entitled to
six months’ notice and interest for that time in addition to the original
sum and costs (if any) in order to redeem.

In case action has been entered for payment, or a demand for pay-
ment made, or notice of sale given, the six months’ further interest is
not chargeable if the mortgagor redeems at that time.

281 Prepayment of Mortgages. If a mortgage has not yet
become due, generally speaking the mortgagee cannot be compelled to
accept payment, unless there is a clause in the mortgage binding the
mortgagee to accept payment sooner. There are, however, some
exceptions, as the following :

1. By a Dominion statute, chap. 27, Sec. 7, R.S.C, provision is
made, which applies to all the provinees, for the payment of mortgages
after they have run five years, no matter for what length of time they
were drawn,  As the clause is very concise it is here quoted in full :

“ Whenever any principal money or interest secured by mortgage
of real estate is not in the terms of the mortgage payable till a time
more than five years after the date of the mortgage, then any person
liable to pay or entitled to redeem the mortgage, may, after the
expiration of five years, tender to the person entitled to receive the
money the amount due for principal and interest, together with three
months’ further interest in lien of notice, no further interest shall be
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chargeable, or payable, or recoverable at any time thereafter on
principal money or interest due under the mortgage.” The mortgagee,
of course, cannot be compelled to receive the money until it is due, but
if the tender of the money is made as above no further interest can be
collected.

2. If, for default in payment for either principal or interest or for
any other supposed breach of covenant, the mortgagee enters action to
recover payment, or demands payment, then the mortgage may be paid
in full.

282 Mortgagee Taking Possession. A mortgagee may take
possession of the property at any time after the mortgage falls due, or if
interest is past due, and may collect the rents and apply them on the
mortgage.

The mortgagor cannot compel him to foreclose nor sell, but he can
compel him to give an account of the rents and his dealings with the
property. If he is ready to pay the principal and interest he may bring
an action to redeem should the mortgagee be unwilling to receive the
money.

Xlso, if the mortgagor should abandon possession of the property it
gives the mortgagee the right to take possession, but he must keep an
account of all rents and income derived from it, and account to the
mortgagor or his assigns for the same or to subsequent mortgagees.

A mortgagee who simply takes possession of the property without
foreclosure, or a sale, is not the absolute owner of the property, in reality
only a “ trustee,” as the mortgagor in that event still retains his equity
of redemption, and may hold the mortgagee liable for all damages that
may be done to the property. The mortgagor may, any time within
twenty years, redeem the property by procuring an order from the
court, that is, enter an action to recover possession of the property (see
Seec. 243), and in that case the mortgagee would be compelled to account
for all his dealings in connection with the property and make good any
waste, such as needlessly cutting down the standing timber, destroying
or removing from the property any of the buildings, or for buildings
that may have been burned down (if insured), and the insurance money
not been used to replace the buildings, ete.

In a matter of much importance, if the mortgagee is cor mitting
waste or materially reducing the value of the property, an junction
could be obtained restraining him, but unless the mortga were sure
he would be able to redeem the property it wouid only b ey wasted
to do so. It would help subsequently, however, to secur. u verdict for
damages if the mortgagor would at the time the waste was being done,
or contemplated to be done, serve the mortgagee with a written protest,
duly witnessed, against the act, and notify him at the same time that he
would be held for damages.

To become the absolute owner of the property without the expense
| of foreclosure or a sale, the mortgagee must obtain from the mortgagor
! a release of his equity of redemption, either by purchase or otherwise,
or let it rest until it is barred by statute. \

When a mortgagee takes possession and evicts a tenant of the
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mortgagor who is willing to remain in possession and pay rent, the
mortgagee is liable for the rent during the whole period of said tenancy.

Where a mortgagee takes posession and remains in actual possession
of the premises, using them in place of a tenant, he is chargeable for the
same rent that a tenant would reasonubly be expected to pay for them.
This is called *occupation rent.” The Statute of Limitations does not
apply in ease of “ oceupation rent,” and the mortgagee would get no title
simply by possession, but he is rather in the position of a “trustee.”
Such rent would be applied by the courts first to the payment of
interest, and the remainder to the mortgage principal. But when in
case the tenant of a mortgagor is ordered by the mortgagee to pay rent
to him, and he promises to do so but does not, in that event it would not
be held that the mortgagee is in possession, and he would not be held
liable for such rent.

But the mortgagee is liable for rents which, but for wilful negleet,
might have been received, and naturally would have been received if
property had been left in hands of the mortgagor.

A mortgagee taking possession under an agreement with the mort-
gagor at a certain rental does not bind subsequent mortgagees who did
not assent. They can claim a fair rental to be charged so as the faster
to pay off the first mortgage

283 Provision for Foreclosure. The object of foreclosure is to
take away the mortgagor's equity of redemption, and also to bar claims
of subsequent mortgagees without a sale of property. Foreclosure of

gage is merely filing a bill of foreclosure against the mortgagor
calling upon him to redeem his estate forthwith, with payment of prin-
cipal, interest and costs, and if he fail to do so within the time specified
by the court (usually six months) he is forever barred of his equity of
redemption.

Unless the mortgage specifieally provides otherwise the mortgagee
may upon default in payment of either principal or interest according to
the terms of the mortgage, or for the length of time mentioned in the
statute commence a suit for foreclosure

And if the mortgagor desires to prevent the foreclosure he may, any
time before judgment, pay the amount of mortgage, interest and expense
incurred to date; or if the mortgagor or any subsequent mortgagee
desires to foree a sale of the property instead of a foreclosure he may do
so by filing in the office from which the writ of foreclosure was issued, a
memorandum stating as follows :

I desire a sale of the prope instead of foreclosure,” at the same
time stating the true reason, as for instance, * that the property is valu-
able and would sell for more than the mortgage debt.”” In Ontario he
would be required to deposit $80 in the court to which he applied for the
sale to cover the expenses of a sale, unless the judge would not require
it, or would order otherwise.

The law of foreclosure is that a mortgagee has a right to redeem the
property from those in priority to him ; and to foreclose against all those
subsequent to him unless redeemed by them.

But if the mortgagee can secure by purchase or otherwise from the
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mortgagor, his equity of redemption, or purchase the same under a judg-
ment, a deeree or execution, he becomes the absolute owner of the property
without the expense of foreclosure. The mortgagee thus obtaining the
equity of redemption does not give subsequent mortgagees any claim
against him, neither can they foreclose or sell the property without paying
this first mortgage elaim in full.

This first mortgagee securing mortgagor's equity of redemption and
entering into possession is not liable to subsequent mortgagees for any
rents or profits he may obtain, even though they may amount to more
than his elaim, beeause he is regarded as absolute owner.

A mortgagee getting a release of the equity of redemption from the
mortgagor does not affiet the priority of mortgages under the Registry
Act.

Where a debt is secured by a mortgage on real estate, and by cove-
nant and by bond, and a note given by third parties as collateral, the
mortgagee may pursue all his remedies at the same time, and if he
obtained payment either from the note or covenant or bond the foreclosure
would be prevented.

284 Period for Redemption. When an order for foreclosure has
been obtained the mortgagor and subsequent mortgagees have six months
in which to redeem before final foreclosure. Where there are several
mortgagees or encumbrancers who have proved their claims in defence at
the suit for foreclosure, the court will usually grant from one to three
months additional time in which for them to redeem, according to their
respective priorities. The court may also for sufficient cause allow
a shorter period than six months if it is deemed necessary.

2853 Foreclosure and Redemption. After foreclosure, if the
mortgagee should sue on the covenant for an alleged balance due, it gives
the mortgagor the right of redemption in case he pays the balance of
debt. Insuch case the mortgagee must have the mortgaged estate still in
his possession s0 as to be in a position to be redeemed. Therefore, upon
the commencement of the action on the covenant the mortgagor should
file a bill for redemption, and upon payment of the debt he will be en-
titled to the estate and whatever securities the mortgagee held belonging
to the mortgagor.

The mortgagee may be put to his election. If, after the final order
for foreclosure the mortgagor is prepared to pay off’ the mortgage debt,
and notifies the mortgagee to that effeet, and the mortgagee consents to
receive the money, the right of redemption is restored. But if he refuses
to receive such payment and should subsequently attempt to sue on the
covenant he would be restrained by a court of equity.

It is possible to have a final order of foreclosure set aside, but there
must be substantial grounds for it.

286 Unsatisfied Mortgages, If a mortgage for a certain amount
covers certain properties of a debtor which, upon being sold, do not pay
the whole elaim of prineipal, interest and expenses, and the debtor has
other property, the mortgagee can come on that other property until his
full claim has been satisfied. To do so he would sue on the covenants
and thus securing judgment against the debtor personally, issue an exe-
cution which would bind all the property of the mortgagor.
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Of course the mortgagee could not touch the goods or crops of a
tenant nor even the personal property of the mortgagor exempt from
seizure, under an execution or landlord’s warrant.

If the mortgagee became the purchaser of the mortgaged land when
sold he is required in that case to give the mortgagor a release of the
mortgage debt. But if sold to a third party and a balance remained
unpaid he would still have a further elaim, as above stated.

287 Outlawing of Mortgages. Mortgages on real estate outlaw
in Ontario and Manitoba in ten years after maturity or last payment of
either principal or interest, unless re-acknowledged in writing; British
(Columbia, Nova Scotia, Prince Edward Island, and New Brunswick,
twenty years: North-West Territories and England, twelve years: New-
foundland, twenty years: Quebec, thirty years, providing the mortgage
is duly registered.

CHAPTER XIV.
PROPERTY.

288 Definition. The legal definition of property is “The right
and interest which a man has in lands and chattels to the exclusion of
others.”” A man purchases so many acres of land and thus acquires the
possession and exclusive right to its use. He drains it, plants it with
fruit trees, erects buildings upon it, and thus increases its value. The
soil itself is not his, but he has acquired the right to its possession and
use—a right that excludes all others from its use.

In the common language of the people property means the thing
itself. Thus, a man buys a bay horse ; he calls it his property, but in
legal language it would be his “ property in the bay horse.” That is, the
right and title to its possession.

289 Division of Property. Property is divided into Personal
and Real, usually called Real Estate. In Quebec they are styled
Movables and Immovables.

1. Personal property includes all classes of property except lands
and buildings. It consists of such things as are movable from place to
place with the owner, as money, mortgages, stocks, carriages, machinery,
farm implements, live stock, book accounts, annual erops, nursery stock,
good-will and lease of property for a term of years.

2. Real property includes lands, buildings, trees growing upon the
soil, and every natural source of wealth such as coal, gas, oil and minerals
that may be buried in the soil.

Temporary buildings, not placed upon stone foundations nor nailed
to the permanent buildings, trees and shrubs planted to be removed
again, as nursery stock, do not become a part of the realty, but are
personal property of the tenant

Also, temporary structures inside of the building, as counters, shelv-
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ing, ete., attached by means of serews so they can be removed without
injury to the property, do not become a part of the frechold, but are
personal property of the tenant, but must be removed when possession
18 given up.

’ Owner’'s Authority. As the owner has a right to the use
and possession of the property to the exclusion of all others, he may
expel, even by force if necessary, any other person from his premises.
He can sell or deed it away, or give it to his heirs, pull down his
buildings or otherwise destroy them, so long as he does not interfere with
the rights of others.

291 Rights Over Others' Property. If he has property removed
from the street or road, and pays another property holder between him
and such street or road a certain sum for a right of way, as a lane, to
reach his property, he acquires a perpetual right, which also passes to
his successors, unless otherwise specified in the contract.

If he has fruit trees standing so near the division line that the
limbs overhang a neighbor’s property the fruit on the limbs that over-
hang the fence still belongs to him and if it falls on his neighbor’s ground
he has a right to go on such ground to gather and take it away. He is
not liable to an action for trespass for so doing, but would be liable for
any damage through the falling of the fruit, or in exercising his right to
collect and take it away.

The neighbor also has the right to cut off the limbs that overhang
his property, or the roots which extend into it. But before doing so he
should give due notice, and demand their removal and if his demand is
not complied with he can then cut them off.

But the provision that formerly protected the owner of a building
from having his windows darkened or a pleasant view cut off by the
erection of a high fence or a building by his neighbor is now virtually
abolished by the Statute of Limitations.

292 Joint Ownership is where two or more persons own a piece
of property jointly. All have a right to it at the same time.

This class of ownership occurs where a syndicate of persons combine
to purchase and hold for speculative or other purposes a portion of land
or other property. Also when a person dies without a will, his heirs
have a joint interest.

Joint walls built by two parties on the dividing line between two
properties would be an illustration of joint property. Neither one could
take it down without the consent of the other, but neither one can go on
the ground of the other to repair it without permission.

Also in case husband and wife have real estate deeded to them as
joint owners neither one can sell without the consent of the other, and
neither one can will his or her interest to any other person, but in case
of death of either one the other takes the whole interest.

293 Life Ownership is where a person has the use of property
during his natural life. It may be acquired by gift or will. He cannot
sell or mortgage such property. He cannot decrease its value by
removing buildings, ete.,, or make any disposition of it at his death.
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He may use and enjoy it for himself, or rent it to others and enjoy
the proceeds, or he could sell or mortgage the use of it during his life
time.

294 Ownership by Possession. Inall the Provinees a “squatter,”
or any person (except where property is held in trust) who has peace-
able, uninterrupted possession of land, treating it as his own, paying
taxes and not in any way acknowledging the right of any other person
for a definite number of years, obtains a good title to the same and can
subsequently transfer it and give a clear title. (For length of time see
Section 247.)

Peaceable possession does not mean that there has not been any
dispute about the ownership, but rather that no action has been taken
to dispossess the intruder.

295 Dower is a life estate a wife has by law in the lands acquired
or held by her husband during coverture in which she has not barred
her right to dower. It is of course not available until after the
husband’s death. If marriage has been legally dissolved the right of
dower ceases.

A wife is also entitled to dower in the equitable estates of the
husband to which he was beneficially entitled and had not parted with
in his life time. A legacy in land due but not yet taken possession of,
is subject to dower. Also where there is a will which gives the wife all
the property, or all the residue, a legacy due but not yet paid would
be hers.

A wife need not be twenty-one years old to bar her dower. If a
wife sign a deed it bars her dower, but a wife barring her dower in a
mortgage only effects her to the extent of the rights of the mortgagee,
and dower is due on the surplus after payment of mortgage. It is
caleulated on the basis of the amount realized from the sale of the land.
If the land sold for $3,000, and the mortgage was $2,000, she would be
entitled to the whole of the surplus, viz, $1,000.

In Ontario her dower 15 one-third of the real estate. The husband
cannot deprive her of the right during his life time by selling or mort-
gaging the property he has in Ontario or in any other Province or State
which allows dower unless she bars her dower by signing the deed or
mortgage. If the husband dies possessed of real estate and makes a
will she can either take the portion left to her in lieu of dower by the
will or she ean refuse to take under the will and claim her dower. If
nothing is stated in the will that the bequest is in lieu of dower she is
entitled to both.

In Manitoba and North-West Territories the wife has no dower in
the lands of her deceased husband, but the Statute of Devolution of
Estate gives her the same interest in the lands as in the personal
property of the husband dying intestate. (See Sec. 470.)

In Quebec the wife has one-half the husband’s immovables, 1In
Nova Scotia, New Brunswick and P. E. Island the wife has the common
law right of dower of one-third of hushand’s real estate.

In British Columbia, Newfoundland and England wife has one-
third interest as dower, providing husband dies legally entitled to lands
without having absolutely disposed of them by deed or will.
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296 Sale of Personal Properly. In the sale of personal
property, as in all other contracts, the parties themselves must be com-
petent to contract. The seller must have a valid title to the property
sold ; the property must be something legal to be handled, and the sule
must be without fraud, or concealment of facts which ought to be
known and which the other party cannot reasonably discover for
himself.

The price is either paid in money or promised to be so paid, for if
it were paid in goods or service it would be a barter and not a sale.

Selling personal property, which is still retained in possession, is
binding as between the parties themselves, but is not binding against
creditors or subsequent purchasers, unless a Bill of Sale is recorded.

When the sale is completed the property in the article passes to the
purchaser, whether the article is delivered or not, and the risk also
passes at the same time.

But the statutes of each Province (except Quebee) and of New-
foundland definitely state that every sale of goods and chattels not
accompanied by an immediate delivery followed by an actual and con-
tinued change of possession of the goods and chattels sold shall be in
writing by way of chattel mortgage or bill of sale, which, to be binding
against third parties, must be registered.

The Mortgage or Bill of Sale executed and recorded is the notice to
the public, and where this is not done personal property honestly
purchased would be liable to seizure under execution, or would be
retained by a subsequent purchaser for value who had no knowledge of
the previous sale. (See following section.)

297 Barter is where one article is given in exchange for another
or for service, and if there is no warranty given as to the soundness or
quality the property in each passes with the delivery of the article and
the exchange is complete, no matter how poor a bargain one or the
other may have made. Neither party can forcibly or otherwise take
the article back he bartercd away, except by consent of the other,
without becoming liable to an action for theft and also for damages.
The article also, if found, could be recovered back from him.

298 The Property Sold Must Exist. Jones sells Smith a
certain horse at a certain price, but after the sale is concluded it is
discovered that the horse is dead, both parties having been ignorant of
the fact. There is no sale, even though the money had been paid.

But if the horse were actually bought and, say $20 paid, the
balance to be paid at a subsequent date, and the agreement was that the
horse was to remain on the premises a few weeks, but before being
removed or balance paid he dies, the loss would be that of the purchaser
and he would still have to pay the balance of purchase price.

299 Property May Have a Potential Existence. The
natural products of the soil, the increase of live stock or other property
may be sold in advance. For instance: A farmer may sell his apple,
peach or pear crop before the buds even begin to show; or the wool
clipped from his sheep the following spring, ete. They are not yet in
‘xistence, but they are possible; hence they may be sold,

8
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300 When a Verbal Agreement Binds. In all the Provinces
the sale of personal property by verbal or oral agreement is binding up
to a certain sum, but beyond that amount it does not bind either seller
or buyer, no matter how many witnesses there might be to the bargain

In Ontario, New Brunswick and Nova Scotia anything under $40
will bind ; but if the amount is %40, or more, it is utterly worthless,

In Manitoba, North-West Territories, British Clolumbia and Quebec
anything under $50 binds

In Prince Edward Island £30, Newfoundland and England $50.

In each of the Provinces if the amount is not wnder the figures
here named then, in order to be binding, the contract must either be in
writing, or a part or the whole of the goods delivered, or a part payment
made,

But up to the amounts here named for the respective Provinces a
bargain made * by word of mouth ” is every whit as binding as though
it were in writing.

Retail merchants and other traders giving verbal orders to com
mercial travellers or others for a smaller sum than those respectively
for the different Provinces named above cannot cancel their order,
except by permission of the wholesale house or the manufacturing firm
and if the goods are not received when shipped in accordance with the
order the shippers have an action for damages, which would naturally
be the price of the goods. But if the amount is over the sums named
here for each Province the order may be cancelled any time before the
goods have been actually shipped

301 Breach of Contract of Sale. If either party should
violate such a contract of purchase or sale, he would incur a penalty to
the amount of damages the other party could prove he had suffered by
the breach of contract, which amount would naturally be the price of
the article. Illustration: A cattle buyer agrees to purchase ten head
of cattle from a stock raiser and pays $20 to bind the bargain, and is to
take them within ten days. After he goes away, he sees the market
quotations show a great depression in foreign prices and he concludes
not to carry out his contract. He cannot recover his $20, but the stock
raiser can sue him for the balance of the purchase mon

It must be remembered that usually only such damages can be
recovered as actually occur. When an article or goods have been
bought for the purpose of resale, and if at the time of the purchase the
existence of a sub-contract for the goods is made known to the
seller and the seller then makes default in delivering the property the
purchaser may either purchase the article from some other person to
fulfil the sub-contract and charge the seller with the advance price he
may be compelled to pay, or he may repudiate the sub-contract and
recover damages from the seller and for whatever damages he may be
charged with for breach of the sub-contract.

If a purchaser is misled by the seller as to the quantity of goods he
is purchasing, or part of the goods he supposed he was purchasing prove
to belong to other parties, he may either claim a reduction in the price
or refuse to earry out the contract of purchase and recover back any
money that may have already been paid.
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302 When Sale is Completed, In sales that have been com-
pleted there is usually a delivery of the property and a continued
change of possession, but not necessarily so. Goods yet in charge of a
railway or in a warchouse may be delivered by simply handing over the
bill of lading or warchouse receipt. This is called a “constructive
delivery.”

When the contract for the sale of specific articles or goods is com-
pleted the right to the property is immediately vested in the buyer as
also the risk, and the right to the price in the seller, unless the contract
»pucin”y [»l‘«)\'i«le otherwise.

If the buyer assumes the risk of the delivery or leaves the goods in
possession of the seller and they are destroyed before delivery, it will
be the loss of the buyer: but if the seller assumes the risk of delivery
then the loss will be his.  The courts have ruled “ that where a legal
bargain is made for the purchase of goods and nothing is said about
payment or delivery the ownership nevertheless passes immediately so
as to cast upon the purchaser all future risk,” and the parties are in the
same position us they would be after a delivery of the goods. If this
fact is borne in mind it will remove all doubt in numerous cases of in-
jury, or death of live stock, ete., between time of purchase and removal
of the goods or chattels. (See following section.)

In case of live stock, for instance, say a team of horses were pur-
chased and $20 paid on account of the priee, with the agreement that
they were to remain on the premises a few weeks, the sale would be
completed and the risk as well as the ownership would pass to the pur-
chaser. If either of them should die or be stolen before removal the
vendor would not be responsible for the loss unless it could be shown
that the death or loss was ocewsioned by his gross or wilful negligence.
If he ean by reasonable or ordinary eare prevent the animals from being
stolen or from dying while in his possession, he is bound to exercise such
care, and if he should negleet to do so, and loss result from such neglect,
he will be liable to the purchaser to the extent of the loss.

303 Bill of Sale. If the goods are not delivered at time of sale,
but still left in the possession of the former owner, a Bill of Sale must be
filed in the office where Chattel Mortgages for that district are filed, in
order to make such a sale binding against judgment ereditors, and subse-
quent purchasers and mortgagees for value. It will be noticed here that
a Bill of Sale differs from a Chattel Mortgage in that it is an absolute
sale of the goods, and not merely a lien on them as security for payment
of a debt, hence only one party signs it. (See form in following section.)

304 Form of Bill of Sale.
Qbiﬁ Mndenture wade the fourth day of April, in the year of our Lord one

thousand nine hundred and three, between James Smith, of the Town of Welland, in
the County of Welland, and Province of Ontario, merchar.t, vendor of the first part,
and Walter Winters, of the City of Toronto, County of York, and Province of Ontario,
gentleman, the vendee of the second part.

WaEREAS the said party of the first part is possessed of the stock of dry goods
and groceries and store and office fixtures hereinafter set forth, described and enu-
merated, and hath contracted and agreed with the said party of the second part for
the absolute sale to him of the same for the sum of six hundred dollars.
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went,

Now tHis INpENTURE WiTNEsseTH, that in purs of the said agree
ada,

and m consideration of the sum of six hundred dollars lawful money of C
paid by the said party of the second part, at or before the sealing and delivery of
these Presents (the receipt whereof is hereby acknowledged), he, the said party of the
first part, hath bargained, sold, assigned, transferred, and set over and by these
Presents doth bargain, sell, assign, transfer and set over, unto the said party of the
second part, his executors, adiministrators and assigns, AL THOSE the said dry goods
wid groceries and store and office fixtures, as per inventory hereunto attached and
narked ** A

AxD all the right, title, interest, property, claim and demand whatsoever, both
st luw and equity, or otherwise howsoever, of him the said party of the first part, of,
and out of the same and every part thereof.

To uavE AND To HOLD the said hereinbefore assigned dry goods, groceries and
store and office fixtures and every of them and every part thereof, with the appurten
ances, and all the right, title and interest of the said party of the first part thereto
and thorein, as aforesaid, unto and to the use of the said party of the second part, his
executors, administrators and assigns, to and for his sole and only use forever.

And the said party of the first part doth hereby for himself, his heirs, executors
and administrators, covenant, promise and agree with the said party of the second
part, his executors and administrators, in the manner following, that is to say
That he, the said party of the first part, is now rightfully and absolutely possessed of and
entitled to the said hereby assigned dry goods, groceries and store and office fixtures,
and every part there i that the said party nf the first part now hath in himself
good right to assign !hv' same unto the said y of the second part, his executors,
administrators and assigns, in manner aforesaid, and according to the true intent and
meaning of these Presents ; and that the said party hereto of the second part, his
executors, administrators and assigns, shall and may from time to time, and at all
times hereafter, peaceably and quietly have, hold, possess and enjoy the said hereby
assigned goods and fixtures and every of them, and every part thercof, to and for his
own use and benefit, without any manner of hindrance interruption, molestation,
claim or demand whatsoever of, from or by him the said party of the first part, or any
person or persons whomsoever, and that free and clear, and freely and absolutely
released and discharged, or otherwise, at the cost of the said party of the tirst part,
effectually indemnified from and against all former and other bargains, sales, gifts,
its, titles, charges, and encumbrances whatsoever

And moreover, that he the said party of the first part, and all persons rightfully
right, title or interest of, in, or to the said hereby
part thereof, shall and will
juest of the

in, t

claiming, or to claim any estate,
wsigned goods and fixtures and every of them, and eve
from time to time, and at all times hereafter upon every reasonable
said party of the second part, his executors, administrators or assigns, but at the
cost and charge of the said party of the second part, make, do and execute, or cause
or procure to be made, done md executed, all such further acts, deeds and assurances
for the more effectually assigning and assuring the said hereby assigned goods and
said party of the second part, his executors, administrators and
and aceording to the true intent and meaning of these

+, his executors, administrators or

fixtures unto the
assigns, in manner afor
presents, as by the said party of the seeond part,
wssigns, or his council shall be reasonably advised or required

¥ the said parties to these Presents have hereunto set their

said

IN WITNESS WHERE
hands and seals the day and year first above written

Nigned, aled and ‘I.-In.r.-;l'

inthe presence of | Javes Swoirn, *

CHARLES SUMMERS

Aflidavit of purchaser as to the sale being bona-tide for value

Cousty oF York, | I, Walter Winters, of the City of Toronto, in the County of
O WIT | York, the vendee in the foregoing Bill of Sule named, make oath

ind say

That the sale therein made is boua-fide
witual present payment in hand to the vendor by the vendee of
hundred dollars, and not for the purpose of holding or enabling e, this deponent, to

wd for good eonsideration, namely the
the sum of six
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hold the goods mentioned therein against the creditors of the said bargainor, or any
of them.

Swors before me at Toronto, in

the County of York, this 4th day Warter WINTERS
of April, A.D., 1903 |

James Brows, o commissioner for taling affidavits in H. ¢ J:
Atlidavit of witness proving the signing, sealing and delivery of the Bill of Nale

County oF York, | I, Charles Summers, of the City of Toronto, in the County of
TO WIT { York, make oath and say :

That T was personally present, and did see the within Bill of Sale duly signed,
sealed and deliv 1 unes Smith and Walter Winters, the parties thereto, and
that 1, this deponent, am a subscribing witness to the same. And that the name
Charles Summers, set and subseribed as a witness to the execution thereof, is of the
proper handwriting of me, this deponent, and that the same was executed at the City
of Toronto, County of York, on 4th day of April, A.D. 1903,

Swors before me at the City of
Toronto, County of York, this CHARLES SUMMERS,
4th day of April, 1903. |

Janes BRowN, a commissioner for taking afidavits in H. C. J.

305 Sales on Trial. When articles ave purchased on trial at a
certain price they must be rejected before the time expires if they do
not suit, or the sale is complete and the party bound to keep them,

306 Guaranteeing Machinery. The deseriptions of machinery
as to manner and excellence of work, ete., that appear in newspaper
advertisements anl circulars eannot be made a binding guarantee to
protect the purchaser. To have an effective guarantec of excellence, or
that the machine or instrument will do what is claimed for it in the
circulars it must either be in a definite form of guarantee, or in a written
or type-written letter. The courts allow for a good deal of what may
be ealled exaggeration in mere advertisements, henee as an instrument
or machine may always be tested before being paid for, there is not much
chance afterwards to recover damages for misrepresentation except on a
written guarantce.

307 Sales by Sample or Description are made on the warranty
that the goods when delivered will correspond in kind and quality witil
the description given or sample shown, and if sueh is not the ca-e there
is no binding sale. The article must not be retained, or used. If the
seller was to remove the article, if unsatisfactory, the notice should be
given as per agreement, and the article eared for until removed. If a
cumbersome machine were left an unreasonable time, it must still be
cared for, but storage could be charged and collected before delivering
the property

308 Selling Stolen Goods does not give them a good title in the
hands of an innocent purchaser for value, as in the case with the prom-
issory note. They can be re-taken wherever found. Receiving stolen
goods, knowing them to be stolen, is an indictable offence liable to four-
teen years’ imprisonment.
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309 Sale of Book Accounts is effected by nassignment. The
following brief instrument is suflicient

For value veceived, I hereby assign to (person’s name) the
accompanying accounts and claims against the persons whose
names are enwmerated (enwmerate the names and amounts).

(Signed) J. WINTERS.

Every form of account or deht due a person may be sold or trans-
ferred as well as notes, but not by indorsement. They can only be
transferred by assignment. The above form or one similar to it, will
answer for all kinds of accounts, but for mortgages see Section 274,

310 Goods Stopped in Transit. (Goods not yet paid for, having
been shipped to the purchaser, but before their delivery word being
received of the purchaser’s insolveney, may be stopped by ordering the
company in whose possession they are not to deliver them, providing
the bill of lading has not been deliverad.

If it should turn out, however, that the purchaser is not insolvent,
then the seller who unlawfully stopped the goods in transit may be re-
quired to indemnify the purchaser’s loss, or to deliver the goods and pay
damages sustained hy the delay in delivery

311 Goods Sold by Order. With all implements and machinery
sold by order, the party giving the order should require a duplicate of
the order to be left with him. The law does not compel an agent to
leave a copy of the order with the person giving the order, but the per-
son himself has the right and the power to demand it or refuse to give
an order. Care should be taken to see that the copy reads exactly like
the original.  Where the agent would refuse to give a copy of the order
it would be strong evidence of an intended fraud.

When a person signs an order for a machine or any other article,
and hunds it to the agent or vendor the contract is complete. It cannot
thereafter be cancelled except by permission of the manufacturer or
vendor. If the purchaser should cancel the order and refuse to accept
the article when it is tendered merely heeause he had eancelled the order
and not because of any defect in it, the manufacturer has two courses
open to him—Isi. He may resell it to another party and collect the dif-
ference in price (if any) from the first purchaser: or, 2nd. He may
tender the article aceording to contract and sue for its priece

312 Auction Sales. At every auction sale the “terms of sale’
are always well advertised. If nothing were said about the terms they
would he cash

The proprictor may have various conditions, as well as the terms
of eredit announced by the auctioneer before the sale commences, such
as, that the first bid mus<t be above a certain sum named, and even the
amount to be advanced at each bid, an underbidder, and a certain
amount to be deposited at the time of sale, all of which will be binding
it so announced,
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313 The Auctioneer is the agent for both the seller and the
buyer; hence binds both by his acts.  When he is selling he is acting as
agent for the seller, but in the act of “ knocking down ” the article to a
certain bidder he is the agent of the purchaser, and in the memorandum
of the sale he makes in his book he acts for both parties and binds both.
Auctioneers’ licenses are granted by counties and cities, who may charge
a fee and also give special rules for their governance, and no other
person may sell by publie auction.

In Ontario, and probably all the Provinces, a merchant could not
sell his own goods by public auction without a license.

Bailiffs who sell goods under distress for rent need no license,

314 Conditional Sales are what have been referred to under the
head of a “ Lien Note.” In selling sewing machines, organs, pianos, ete.,
| it is common to sell them on the “instalment plan,” the buyer obtaining
the possession and use of the article, but the seller retaining the owner-
ship until it is paid for. These conditional sales are binding and enforce-
able by common law, and all the Provinces recognize them, but each
Provinee, and Newfoundland, has enacted special legislation to protect
the interests of innocent third parties in certain cases. The followin,
summary of the various provineial enactments must be carefully noticeﬁ
as the differences are radical.

If tenants purchase any article under such terms which the law
regards as a fixture to the freehold the owner or landlord may hold it,
but he must pay the balance of the purchase price.

Again, if an article, say a wagon, covered by such lien were taken
to a shop for repairs, the mechanic would have a preference lien on such
wagon while it remained in his possession for the amount of his bill and
could hold it until paid.

3153 Registration of Conditional Sales.

In Ontario the Lien Law provides that for these conditional sales
in respect to manufactured articles (only) to be binding against subse-
quent purchasers or mortgagees without notice in good faith for valuable
consideration, one of two things must be done :

(1) At the time possession is given to the purchaser the name and
address of the manufacturer or vendor must be painted, printed, en-
graved on or attached to the article; (2) A copy of the lien note, receipt
note or agreement must be filed at the office of the County Court Clerk
within ten days. Fee for filing is 10 cents.

It is only for manufactured articles that the Act requires one or the
other of these things to be done in order to be binding against subse-
quent purchasers and mortgagees.

Household furniture (except musical instruments), carriages, live
stock, ete., do not seem to require either to be done, as they are not
included in the Act, still it would be safer to file a copy of the note or
agreement within the ten days. Carriages usually have the maker’s
name on them. Persons selling manufactured goods in their own name, {
but who are not the manufacturers of the same, should register the lien
note or agreement,
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It must be noticed that subsequent purchasers and mortgagees in
good faith only are protected. General ereditors are not permitted to
seize such property, no matter even if the statutory requirements have
not been complied with.

A man purchasing an article under these lien agreements does not
acquire the ownership of it, merely its possession until it is paid for,
therefore, if he were to sell it he could not give a good title, and the sale
would be fraudulent.

Landlords may seize and sell such property for rent, but they must
pay the balance of purchase money. It is the same with execution
creditors,

In British Columbia all conditional sales are void against subse-
(uent purchasers and mortgagees without notice in good faith for valu-
able consideration, unless a true copy of the receipt, note or instrument
is filed within twenty-one days at the office where Bills of Sale are filed
for that district. Here the articles need not bear the manufacturer’s
or vendor's name.

Such property is liable to distress by landlord for three months
arrears of rent.

In Manitoba a copy of the note or agreement need not be filed, but
in case of manufactured articles the name of the manufacturer or vendor
must be painted, printed or stamped on the articles.

In the North-West Territories when for a sale of goods of value
of 815 or over, to be binding against executions, attachments, subsequent
purchasers or mortgagees without notice for valuable consideration, the
agreement must be in writing, signed by the manufacturer or agent, and
such writing or a copy of it tiled in the office of the Registration Clerk
for Chattel Mortgages in the registration district in which the purchaser
resides, within thirty days from sale: and also in the registration district
to which the goods may be removed (if they are removed) withia 30
days from such removal, verified in each case by affidavit of the vendor
or his agent that the sale is bona fide. The lien holds good for two
years from date of registration and may be renewed. If any false
statement is made in the renewal statement it incurs a penalty of $100.
Fee for registration, 25 cents. They take priority from date of filing
same as chattel mortgages.

The statute does not apply to receipt notes or orders for farming
and agricultural implements of less value than $30, and other goods not
exceeding $15.

They may be discharged or partially discharged by filing a receipt
or certificate same as in case of a chattel mortgage, and the seller is
required to give such receipt when the claim is paid.

In New Brunswick three things are required. (1) The name of the
manufacturer must be printed, stamped or painted on the article. (2)
A copy of the writing filed in the office of the Registrar of Deeds for
that county within ten days from the execution of such receipt note.
Fee for filing, 10 cents. (3) The manufacturer or seller must leave with
the purchaser a copy of the lien agreement or hire receipt at the time of
sale or within twenty days.
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Also, upon demand of any ecreditor or interested person he must file
with the Registrar within twenty days a sworn statement of the amount
due thereon, and failing to do so he forfeits his rights under same as
against such creditor or interested person.

In Nova Scotia the agreement must be signed by the parties, with
affidavit setting forth the contract, and registered like a bill of sale.

In Prince Edward Island to be binding against third parties one of
two things must be done. Either (1) the name of the manufacturer
must be printed, stamped on or otherwise attached to the article, or (2)
a cnpf’ of the lien agreement or receipt note must be filed in the office of
the Prothonotary or Deputy Prothonotary. This does not apply to
household goods, except pianos, organs or other musical instruments.

316 Retaking Possession. Articles thus sold and the note not
being paid at maturity, the seller may retake them at once, or he may
sue on the note, and if he fails to recover he may then retake the articles.
It is not necessary to procure the help of an officer, but care must be
taken not to commit a breach of the peace. If the conditional purchaser
resists, force must not be used, but the article must then be taken by an
“action of replevin,” if it ecannot be obtained peaceably any other way.
It would not be theft to take it without permission.

317 Time to Redeem. InOntario, North-West Territories, New
Brunswick and British Columbia, goods thus retaken by the manu-
facturer or seller must be retained twenty days from the time possession
was retaken before they can be sold to others unless the agreement
provided otherwise. Any time during those twenty days the purchaser
may redeem them by paying arrears, interest and legal costs.

318 Notice of Sale. In Ontario, New Brunswick, North-West
Territories, goods, when the price of which exceeds $30, being thus re-
taken for a breach of the condition, must not only be retained for twenty
days, but cannot be sold without five clear days’ notice to the debtor.
The notice may be given orally or by letter. If sent by letter it should
be registered and posted at least seven days before the day of sale. The
said five days or seven days may be part of the twenty days in previous
section. The North-West Territories require the goods to be retained
twenty days, even though the amount is less than $30, and also the five
days’ notice. In each case if the agreement named the time it would hold.

319 Form of Notice.
To [person’s name], of [place]:

Sir,—Please take notice that at the expiration of five days from
the service of this notice upon you, to wit, upon the....dayof......
19.. ., I shall proceed to sell the following goods or chattel [describe the
property] at the. ... .. in the...... - S in the county of........
provinece of . . . ... The said goods were taken possession of by me on
account of a breach of condition in the conditional sale or promise of
sale thereof to you by me. If you desire to redeem the said goods or
chattel you may do so at any time within the twenty days required by
Statute after the...... day of...... [the day of taking possession] on
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payment of the sum of $...., being the amount in arrear on such con-
ditional sale, together with the interest, costs and actual expenses in
curred in taking possession.
Dated this......dayof........
(Signed)

It is not ecompulsory that the sale should take place, but simply
that it must not take place without the notice being sent.

320 Third Parties Asking Information. In Ontario and most
of the other Provinces any prospective purchaser of an article thus
covered by a lien may demand and is entitled to receive, within five
days thereafter, from the manufacturer or vendor claiming ownership,
tull information concerning the amount yet due and the terms of pay-
ment. A refusal or neglect to furnish such information incurs a penalty
not exceeding $50 upon conviction before a Stipendiary or Police Magis-
trate or two Justices of the Peace. Appeal from such judgment is to
the Judge of the County Court without jury. The inquiry may be by
letter giving the name and post-office address, and a reply within five
days by registered letter to such address would be sufficient.

1 Copy of Lien with Vendee. The Act in some of the
Provinces requires that a copy of the lien note or agreement be left with
the purchaser :

In Ontario and British Columbia twenty-one days; New Bruns-
wick and Prince Edward Island it must be left at the time or within
twenty days thereafter.

322 Sale of Real Estate. There are two kinds of sales, viz,
Executed and Executory

1. EXECUTED SALES are those where the sale has been completed
by the payment of the money and the execution and delivery of the deed
of conveyance

Where property is sold on a part payment, deed given and a mort
gage taken for the balanee, it is advisable to insert a clause in the deed
stating the amount in cash paid and that a mortgage has been given for
the unpaid balance, thereby preventing the possibility of a second
mortys taking priority

2 ECUTORY SALES are those whose possession has been passed
by agreement for sale, but the title does not pass until the price has been
paid in full

The seller of real estate has a lien on the property sold for the pur-
chase priee, which is as binding as a mortgage. If payments are not
made aceording to agreement he has the option of suing for them, or if
not made within a reasonable time he may regain possession by an action
to have the sale cancelled

Agreement to Sell or Buy Real Estate, unless in writing
signed by the contracting parties or their duly authorized agents, is not
binding.  An oral contract made, even if money be paid on it, to “ bind
the bargain,” does not bind either party to buy or sell

When for any reason a bargain is made for the sale of real estate
that cannot be executed immediately, a memorandum of the agreement
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should be written out, and signed by the parties, or their agents author-

ized, in writing. This makes the contract binding, even though nothing
' be paid down. An ordinary agreement without seal is sufficient, as in
the following section. It does not convey a title, but is simply a
binding promise to convey.

324 Form of Agreement for Sale. This agreement for sale of
land may be proved by affidavit of witness and registered by the pur-
chaser, except where the Torrens System is in use,

Hl‘ti(lcﬁ Of HGI.‘CCIIICIH made and entered into this 1st day of June in the
year of our Lord one thousand nine hundred and three.

Berwees James Gray, of the Town of Simcoe, in the County of Norfolk,
Province of Ontario, vendor, of the first part ;

And William Franklin, of the Township of Woodhouse aforesaid, purchaser, of
the second part.

The said James Gray and William Franklin, do hereby, respectively, for them-
selves, their respective heirs, executors and administrators agree each with the other,
Trar the said James Gray shall sell to the said William Franklin, and that the said
William Franklin shall purchase all that certain parcel or tract of land, being composed
of Lot No. 10 in the Fifth Con m of the Township of Woodhouse, aforesaid, con-
taining by admeasurement fifty acres more or less, together with the appurtenance and
the freehold and inheritance thereof in fee simple in possession free from all encum-
brances, at or for the price or sum of one thousand dollars of lawful money of Canada,
being the residue of said purchase money, on the 20th day of September next, at which
time the purchase is to be completed, and the said William Franklin shall, on and
from that day, have actual possession of said premises, all outgoings up to that time
being discharged by the said James Gray.

That the production and inspection of any deeds or other documents not in the
possession of the said James Gray, and the procuring and making of all certificates,
attested office or other copies of or extracts from any deeds, wills or other documents
and of all declarations or other evidences whatever, not in his possession, which may
be required, shall be at the expense of the said William Franklin.

That on payment of the said sum of $1,000 at the time specified for the pay-
ment thereof as aforesaid, the said James Gray and all other necessary parties shall exe
cute a proper conveyance of the said premises with their appurtenances and the free-
hold and inheritance thereof in fee simple in possession free from all dower or other
encumbrances, unto the said William Franklin, his heirs and assigns or as he or they
shall direct.

That if from any cause whatever the said purchase shall not be completed on
the said 20th day of September next, the said William Franklin shall pay interest at
the rate of five per cent. on the residue of the purchase money from that day till the
completion of the purchase,

IN WITNESS WHEREOF the parties hereto have hereunto set their hands the day
and the year first above mentioned.

Signed in the presence of James Grav.
Harry Porrs. } WiLLiam FRANKLIN,

25 Fraudulent Sale of Real Estate. Any person who knows

of the existence of an unregistered prior sale, mortgage or other encum-

brance upon any real property who fraudulently makes any subsequent

sale of the same is liable to one year's imprisonment and a fine not

exceeding $2,000.

6 Warranty Deed with full covenants is one that guarantees a

perfect title and quiet enjoyment of property to the purchaser and his :
heirs and assigns after him.  The covenants are all written out at length,

but owing to the expense of registering they have been legally “boiled
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lown " so as to express all the covenants in fewer worls and thus called
a Warranty Deed with ablreviated covenants, That is the form shown
in this work, Section 331.

327 Quit Claim Deed is made by a person who does not hold a
perfect title to a property in favor of some one that has a claim to the
property. It is much like an ordinary deed without the covenants. It
conveys only the party’s interest in the property without any guarantee
of title. It would be used when a mortgagee purchases the land already
mortgaged to him, the covenants being already made in his favor in the
mortgage. It would also be used when heirs in common of an estate
quit their claim to one another and to exceutors. (See Section 339.)

28 Deed-Poll is a deed made by one person, as in case of a
Sheriff’s Deed.

® Trust Deed is one made to a person called a trustee, convey-
ing property to him to be held in trust for some other person. The
Statute of Limitations does not apply in such cases. He is empowered
by the conveyance to carry out its provisions whatever they may be, as
to collection of rents, sale of property, ete, and for investment of the
funds. He cannot use the property for his own personal benefit. The
person for whose benefit the trast is held cannot exercise any authority
over 1t.

The trustee is bound to exercise reasonable and ordinary care to
prevent loss or injury and can only be held personally linble for loss
occurring through gross or wilful negligence on the part of himself or
his agents. If he is committing waste he may be restrained by action
brought for that purpose.

Property for any legitimate cause being temporarily deeded to
another cannot be retained by that person, if it can be satisfactorily
established to the court that such person was merely a trustee, although
the deed itself did not disclose that fact.

330 Tax Sales Deeds. All the Provinces allow the sale of lands
for taxes. In Ontario after three years in arrears for taxes the land may
be sold, and a title to property derived from a tax sale extinguishes all
other titles, heirs included, if the sale was legal and the proceedings
according to Statute.

331 Form of Statutory Deed. The following is the Ontario
short formn or Statutory or Warranty Deed with abbreviated covenants :

nb's Mndenture made (in duplicate) the first of November, in the year of
our Lord one thousand nine hundred and three, IN PURSUANCE OF THE ACT RESPECTING
SHORT FORMS OF CONVEYANCES.

BerweeN James Smith, of the Township of King, County of York, and Province
of Ontario, merchant, of the first part, and

Mary Jane Swmith, wife of the party of the first part, of the second part, and
Walter Winters, of the Township of King, County of York, and province aforesaid,
yeoman, of the third part

WirNesseTH that in consideration of Three Thousand Dollars ($3,000) lawful
money of Canada, now paid by the said party of the third part to the said party of the
first part (the receipt whereof is hereby acknowledged), he, the said party of the first
part, DOTH GRANT unto the said party of the third part, in fee simple,
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ALL AND SINGULAR that certain parcel or tract of land and premises situate,
lying and being in the Township of King, County of York, and Province of Ontario,
containing by admeasurement one hundred acres, be the same more or less, being
compoeed of the South part of Lot Number 19 in the 7th Concession of the Township
of King aforesaid.

To HAVE AND To HOLD unto the said party of the third part, his heirs and
assigns, to and for his and their sole and only use FOREVER, SUBJECT, NEVERTHELESS,
to the reservations, limitations, provisos and conditions expressed in the original
araNT made thereof from the Crown.

The said party of the first part coveNaNTs with the said party of the third part,
TrHAT he has the right to convey the said lands to the said party of the third part,
notwithstanding any act of the said party of the first part.

And that the said party of the third part shall have quiet possession of the said
lands, free from all encumbrances.

And the said party of the first part covENANTs with the said party of the third
part, that he will execute such further assurances of the said lands as may be requisite.

And that he will produce the title deeds enumerated hereunder and allow copies
to be made of them at the expense of the said party of the third part.

And the said party of the first part covENANTS with the said party of the third
part that he has done no act to encumber the said lands.

And the said party of the first part RELEASES to the said party of the third part,
ALL HIS CLATMS upon the said lands.

And Mary Jane Smith, the party of the second pait, hereby bars her dower in
the said lands.

In Wirness Waerkor the said parties hereto have hereunto set their hands
and seals.

Signed, Sealed and l)ahwrwl‘l
in presence of ;

JAMES SmITH.

C. Roy ANGER. ) Mary JANE SMITH. '
Aflidavit of Witness :
County oF York, | I, C. Roy Anger, of the Uity of Toronto, County of York,
TO WIT : y and Province of Ontario, student, make oath and say :

1. That T was personally present and did see the within instrument and dupli-
cate duly signed, sealed and executed by James Smith and Mary Jane Smith, two of
the parties thereto.

2. That the said instrument and duplicate were executed in the Township of

King.

3. That [ know the said parties.

4. That I am a subscribing witness to the said instrument and duplicate.
Sworn before me in 'I'urumn_]
in the County of York, this 1st ¢ C. Roy Ax
day of November, A.D. 1903.

Joun H. WiLLiams,
A commissioner for taking affidavits in the County of York,

R.

332 Who Should Sign. Any person who has anything yet to do
should sign the deed. In the deed shown here, the purchaser paid the
whole purchase price, hence having nothing further to do did not sign. If,
however, there were a mortgage or claim that he had covenanted to pay
off or to allow a portion of the property to be used as a lane, ete., then
he would be required to sign so as to bind himself.

) 3 Deed Subject to Mortgage. Where property is sold sub-
jeet to a mortgage, the purchaser agreeing to pay off the mortgage as
part of the purchase money, the mortgage is referred to after the descrip-
tions of the property, or after the clause ending with the words “subject
to the reservations, limitations, provisions and conditions expressed in
the original grant from the Crown,” with words like the following:
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“ Subjeet, however, to a certain mortgage made by the parties of the first
and second part (if wife signed, too, giving name and date), securing the
payment of (giving amount and interest), which mortgage the party of
the third part agrees to pay, satisfy and discharge and save harmless
therefrom the party of the first part.”

334 A Deed of Gift of property from father to son, ete., is usnally
drawn in the parts that relate to the consideration, * Witnesseth that in
consideration of the natural love and affection and the sum of one dollar,”
thus giving both a good and a valuable consideration.

333 Purchaser Restricting Nature of Title. In purchasing
land a man should decide when having the deed made how he wants to
hold it, either :

1. In his own name, his wife holding her dower in the ordinary
way, in those Provinees allowing dower.

2. In his own name, his wife having no dower in it.

3. In his wife’s name, he having no interest.

4. In the names of man and wife, each having a half interest as
partners, or

5. In the names of man and wife jointly, so that when one of them
dies the other owns it all without the formality of a will or any other
process.

336 Writing Deeds. Any person may write a Deed who is
capable of deseribing the property, and it will be legal, but in most of
the Provinces they would not dare to make a charge for so doing unless
they held the proper license, or were a duly qualified solicitor, ete. In
Ontario a charge could be made, but it could not be collected by suit.
The Christian names of the various parties must be given in full. The
Deed should be written in duplicate, one for registration and one
retained by the purchaser, There need also be a witness, who makes an
affidavit that he saw the instrument signed. The affidavit may be made
before a Registrar, Deputy Registrar, Supreme or County Judge, a
Notary, a Magistrate or a Commissioner for taking affidavits. For form
of Deed see Section 331. The forms are practically the same for all the
Provinces, and printed blanks can be obtained from nearly any stationer.

An agreement or deed may be signed and sealed, but it has no
binding effect on the maker until it is delivered into the hands of the
parties in whose favor it is drawn.

Where there is any contradiction between different parts of a Deed
or other document, the part that is in writing holds against the part that
is printed, and in mortgages what is written first over the last, but in
wills the last written holds over the first.

When land is conveyed to a corporation it is made to “ their suc-
cessors " instead of their “heirs,” and to their “successors in office,”
where a conveyance is made to trustees. Corporation deeds do not need
the affidavit 0!’ the witness, as the affixing of the corporate seal of the
corporation or company is sufficient evidence of genuineness when signed
by their chief officers.
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337 Searching Titles. (1) Search the Lands Registry Office or
get an abstract from the Registrar to -ee if there are any mortgages,
liens or dowers against it. (2) Search the office of the Sheriff of the
County to see if there are any judgments recorded against the owner.
(3) Search the town or city or County Treasurer’s office to see if there
are any unpaid taxes againsi the property. Where Torrens System i
used the Land Titles office must be eonsulted.

338 Registration. All instruments respecting titles of real estate
should be registered in the Registry Office of tﬁu County or Registration
District in which the property is situate as soon as possible after their
execution, as all documents take precedence according to priority of
registration.

Also, if a deed or mortgage should be lost or destroyed a duly certi-
tied duplicate can be had at any time from the Registrar for a small fec
For twenty-five cents the title of any property inay be examined and
copies taken from every mortgage or agreement respecting it.

The fees for registration vary according to the number of words in
the deed.

All deeds and documents to be registered must be veritied by
affidavit in proper form of a witness present at the time of signature.

339 Form of Quit Claim Deed.
Kblﬁ BIIOCHHII'C made (in duplicate) the tirst day of October, in the year of

our Lord one thousand nine hundred and three,

Berweey James Smith, of the Township of Stamford, County of Welland,
Province of Ontario, merchant, of the fiest part ; and Walter Winters, of the Town-
ship of Stamford, County of Welland, Province aforesaid, yeoman, of the second part,

WirnesserH that the said party of the first part, for and in consideration of the
sum of three thousand dollars (83,000) of lawful money of Canada, to him in hand
paid by the said party of the second part, at or before the sealing and delivery of
these Presents (the receipt whereof is hereby acknowledged), has granted, released
and quitted claim, and by these presents doth grant, release and quit claim unto
the said party of the second part, his heirs and assigns for ever, all estate, right,
title, interest, claim and demand whatsoever, both at law and in equity or otherwise
howsoever, and whether in possession or expectancy of him the said party of the first
part, of, in, to or out of

ALL AND SINGULAR that certain parcel or tract of land premises situate, lying
and being in the Township of Stamford, in the County of Welland, Province of
Ontario, containing by admeasurement one hundred acres, be the same more or less,
being composed of the south part of Lot No. 19, in the Seventh Concession, in the
Township of Stamford aforesaid.

To have and to hold the aforesaid lands and premises, with all and singular the
appurtenances thereto belonging and appertaining unto and to the use of the said
party of the second part, his heirs and assigns forever.

Subject, nevertheless, to the reservations, limitations, provisos and conditions
expressed in the original grant thereof from the Crown.

IN wiTNEss WHEREOF, the said parties hereto have hereunto set their hands
and seals.

Signed, Sealed and Delivered)

in presence of James Swirn.
CHARLES SUMMERS, J

Received on the day of the date of this indenture, the sum of Three Thousand
Dollars (83,000).

Witness : |
CHARLES SUMMERS, |

James Swirta,
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Athidavit of witness to the execution.

I, Charles Summers, of the Township of Stamford,
County of Welland, Province of Ontario, gentleman, make
oath and say :

1. That I was personally present, and did see the within Instrument and the
Duplicate thereof duly Signed, Sealed and Delivered by James Swmith, one of the
parties thereto,

2. That the said Instrument and Duplicate were executed in the Township of

County oF WELLAND |
o WIT

Stamf

That T personally know the said parties,
4. That I am a subseribing witness to the said Instrument and Duplicate
Sworn before me in Stamford, County of
Welland, Provinee of Ontario, this fourth CHARLES SUMMERS,
day of October, A.D. 1903,

Joux H. WiLuians, a commissioner for taking aflidarits,

340 Torrens System of Lands Transfer is now in force in
Manitoba, North-West Territories, British Columbia and Ontario. So
far in Ontario it has only been adopted by the County of York and City
of Toronto, County of Elgin and City of St. Thomas, County of Ontario,
and the Districts of Algoma, Muskoka, Parry Sound, Nipissing, Mani
toulin, Thunder Bay and Rainy River. Other municipalities may intro
duce it simply by by-law, which should be speedily done. It is referred
to as the “ Land Titles Act.”

Lands granted by the Crown since the introduction of this system
are subject to this Act, and the old cumbersome system of conveyancing
cannot be used, but all dealings with such lands must be recorded on the
“(ertificate of Title.” All other lands may be brought under the Act
on the application of the persons interested and payment of a small fee

The applieation, with the deeds, is left at the Land Titles Office,
where the necessary blanks and all information may be obtained. The
title is there fully investigated, and if found secure against ejectment or
against the claims of any other person, the proprictor will receive a
“certificate of title,” which operates as a government guarantee that the
title is perfect and there is no going behind it. If a certificate of title
should be issued to the wrong person the government is liable for the
damages to the injured party. The certificates are issued in duplicate,
one being given to the proprietor and the other retained in the Land
Titles Office. Crown grants of land bought since the Act came into force
are also issued in duplicate. The one retained in the office constitutes
the Register Book. Therefore, if a proprietor wishes to mortgage, lease,
or in any wise encumber his land he executes a memorandum of such
mortgage in duplicate or lease in triplicate or encumbrance, which he
presents at the Land Titles Office with the “ Certificate of Title” The
proper officer makes a record of the transaction on the certificate of title,
and also on the duplicate certificate which is in the office. This consti-
tutes the registration of the instrument, and a note under the hand and
seal of such officer of the fact of such registration is made on hoth
duplientes of the instrument, one duplicate is then filed in the office, and
the other handed to the mortgagee or lessee, thus each party will have a
certificate showing him exactly the nature of his interest,

When a mortgage is paid under this system a receipt is indorsed on
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the duplieate mortgage held by the mortgagee, which is then brought to
the Land Titles Office, and the fact of the payment of the mortgage is
nted on the certificate of title.

When a lease is surrendered it has “surrendered” indorsed on it,
“<igned " by the lessee and “aceepted ” by the lessor, and being properly
attested is brought to the office where the proper officer records the fact
of its surrender on the certificate of title.

Both mortgages and leases under this system may be transferred
by indorsement written upon the copy of the instrument held by the
proprictor and then registered.

All instruments for registration must be free from erasures, properly
witnessed, and proved. For deeds or transfer in fee one instrument is
sufficient, while mortgages require two copies and leases three.

In this system it must not be forgotten that it is not the execution
of an instrument that transfers the title, but its registration in the Land
Titles office.

All necessary information can be obtained at the Land Titles Office,

341 Mortgage under Torrens System.

I. A. B, being registered as owner of an estate (here give nature of
interest), subject, however, to such encumbrances, liens and interests as
are notitied by memorandum underwritten (or indorsed hereon), of that

picee of land (deseribe it), part of ...Section...... , Township of
,range ...... (oras the case may be), containing ...... acres,

be the same more or less (here state rights of way, easements, if any,
intended to be conveyed along with the land, and if the land dealt with
contains all included in the original grants refer thereto for deseription
of parcels and diagrams otherwise set forth in the usual way of
boundaries, and accompany deseription with a diagram),in consideration
of the sum of ...... dollars lent to me by (. D. (insert deseription),
the receipt of which sum I do hereby acknowledge, covenant with the
said C. D.:

First, that I will pay to him, the said C. D, the above sum of .
dollars on the ...... day of ...

Secondly, that 1 will pay interest on the said sumn at the rite of

. on the dollar in the year, by equal payments on the ... day of
.,and on the . ... dayof ... ... inevery year.

Thirdly (here set forth special covenants, if any)

And for the better securing of the said (. 1. the repayment in
manner aforesaid of the principal sum and interest, I hereby mortgage
to the said C. D. my estate and interest in the land above deseribed.

In witness whereof I have hereunto signed my name this. . .. .. day
OF: v wiy 195, .

Signed by the above named

A. B, in the presence of Signature of Mortgagor.

|
\ (No seal).

(Insert memorandum of mortgages and encumbrances).
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342 Form for Transfer of Mortgage or Lease.

I, C. D, the mortgagee (encumbrance or lease, as the case nmy be), in
consideration of . . ... .dollars, this day paid to me by E. F, of......
the receipt of which sum I do hereby acknowledge, hcrel-) tmnsfer to
him the mortgage (encumbrance or lease, as the case may be, deseribiny
the instrument fully), together with all my rights, powers, titles, and
interest therein.

In witness whereof I have hereunto subscribed my name this. ... ..

day of . covie 19.
Signed by the said C. D, C. D., Transferrer.
in the presence of Accepted, E. F., Transferee

............ (No seal).
343 Form of Lease.
I, A. B, being registered as owner, subject, however, to such mort-
gages and encumbrances as are notified by memorandum underwritten
(or endorsed hereon) of that piece of land (deseribe it) part of

Section. .. ..., Township of......, range...... (or as the case may be)
containing. ... .. acres, more or less (here state rights of way, privileges,

if any, intended to be conveyed along with the land, and if the land
dealv with contains included in the original grant ov certificate of title
or lease refer thereto for description and diagram, otherwise set forth
the boundaries of metes and bounds), do hereby lease to C. D., of (here
insert deseription), a!l the said land to be held by him the said C. D, as
tenant, for the space of .. years, from (here state the date and
terms), at the yearly rental of .. .. .. dollars, payable (here insert terms
of payment of rent), subject to the covenants and powers implied (also
sct forth any special covenants or modification of implied covenants)

I, C. D. (insert description), do hereby accept this lease of the above
described land, to be held by me as tenant, and subject to the conditions,
restrictions and covenants above set forth.

Dated this, QoY O oo s W
igned by above A

, &
" \xunnturv of Lessor ( \ B.)
h-nnL and C. D, as l.-\wu To8868 (0. D
. INSee ‘\ .
in the presence of \ (No. ‘:('ul

Here insert nwnmr««mlum of mortgages and encumbrances, if any

344 Form of Caveat Forbidding Registration or Dealing
with Lands.

To the Registrar of ........ District:

Take notice that I, A. B. (insert description), claiming (state the
nature of the estate or interest elaimed, and the grounds upon which
such claim is founded), in (deseribe the land and refer to certificate of
title ), forbid the registration of any transfer effecting such land, or the
granting of a certificate of title thereto, except subject to the cluim
herein set forth

My address is (give in full).

Dated this . ... .. dayof o«cv:0s: 10,

Signed by the nlm\'u-)
named in the

- (Signature.)
presence of ‘




|
|

Py~
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I, the above-named A. B. (or C. D, as agent for the above, as the
case may be), of (residence), make oath (or affirm) and say, that all allega-
tions in the above caveat are true in substance and in fact (and if no
personal knowledge add “as I have been informed and verily believe”

Sworn before me, | Sionature
eto. (Signature.
345 Memorandum of Transfer.
| . W T (TR being registered owner of an estate (state the

nature of estate), subject, however, to such encumbrances, liens and
interests as are notified by memorandum underwritten (or endorsed
hereon), in all that land described, as follows:

do hereby in consideration of the sumof &...... paid to
me by E. F, of ......, the receipt of which sum I hereby acknowledge,
transfer to the said E. F. all my estate and interest in the said piece of
land (when a less estate then deseribe such estate).

In witness whereof I have hereunto subseribed my name this. .. ...
dayof ......
Signed in the presence of : A B

CHAPTER XV
LANDLORD AND TENANT.

346 The relation subsisting between landlord and tenant is that
which subsists between the owner of houses and lands and the person to
whom he grants the use of them for a specified time for a stipulated
consideration called rent. In the law books the landlord is ealled the
lessor and the tenant the lessee. The same class of persons who can
contract in regard to notes and bills can contract as regards landlord and
tenant ; that is, those of the full age of twenty-one years and of sound
mind.

In this chapter the law of Landlord and Tenant, as applicable to
Ontario, will be given in each section first, but in every case where the
other Provinces or Newfoundland differ the change will be given for such
Province.

347 Lease is the name given to the contract between landlord and
tenant. It may be either oral, or written, or under seal. Oral, verbal and
parole all mean the same thing, viz, by word of mouth. In this chapter,
verbal and oral will be the terms employed, as they are in common use.

A lease may be for “life” either of the landlord or the tenant,
or it may be for any number of weeks, months or years, or it may be
“at will.”

It must be remembered that a leas: is simply the agreement, and not
the paper on which it is written. A lease may be either written or only
verbal. If written it must be under seal to be valid, that is by D.ed.
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The lease should state all the conditions and agreements, for oral
promises do not avail much in law where there is a written instrument
The tenant might sue the landlord on a separate and distinet verbal
agreement that the house should have certain things done by the land-
lord in consideration of the tenancy being created by the written lease
but it should be in the lease to make it unquestionable.

There must be sumething of a transfer of posses-ion to ereate a lease
A person working a farm on shares and having the exclusive possession
becomes a tenant: but if he were to work it on shares, each party, for
instanee, furaishing part of the seed and dividing the profits, both parties
heing w||m]l_\' in possession, there is no lease, and the owner, in case the
laborer had agreed to pay a certain amount of money, could not distrain
for it.

348 Term of Lease. In all the Provinees an oral lease for one
year and under is valid, and the lessor may bring action and recover the
rent tiu Ilgh the lessee has not entered,

Oral leases for a term not exeeeding three years from the making
thervof, when completed by entry and payment of rent, are valid.

But an oral lease, or a writing not under seal, to lease premises for
over three years, or for three years from a fufure time, thus making the
tenancy lust for more than three years from date of making, is void
against third parties

An orul lease, ora lease in writing not under seal (over one year), for
a term not exceeding three years, where the tenant has not entered upon
the premises, will not support an action to compel the tenant to enter or
to pay rent, nor the landlord to give possession.  Where the seal is not
attached the writing is only an " agreement” for the term specified. Bat
although a verbal agreement to lease cannot be enforeed so us to acquire
possession or collect rent, still it may be ground upon which an action for
damages could be maintained for breach f agreement
lease for a term excecding three years and up to seven must be in
writing and under seal, otherwise in Ontario and New Brunswick it
would be held a “ tenaney at will” only. In British Columbia, Nova
Secotia and North-West Territories they must also be registered.

A lease for over seven years must be in writing, under seal and
recorded.  If not registered a person tuying the property without notice
of this lease could, by giving six wonths legal notice, ¢ject the tenant.

A tenancy * from year to year, so long as both shall please,” may be
terminated at the end of first year by giving six months’ notiee.

But where it reads “one year certain and so on from year to year,”
it will be for two years at least and cannot be terminated at end of first
year, except by mutual consent.

349 Rent- When Payable. Rent may be payable in any way
agreed upon, either in advance or at the end of the term. It might be
a monthly tenancy, and yet the rent payable weekly: or a yearly tenancy,
with the rent payable monthly or quarterly. Whatever the agreement
may be for payment, the tenant has the whole day on which the rent falls
due in which to pay it,and no expense ean be incurred until the day after
the rent is due
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350 Lease by Minors, Idiots, Lunatics, etc. A lease by a minor
is not void but voidable. He eannot void it until he becomes of age,
neither can the lessee.

Leases to minors are not absolutely void, but may be voided when
they come of age. If the rent falls due after they attain their majority
and they have not repudiated the lease they will be liable for the rent
During their minority they can contract for necessary lodgings, accord-
ing to their station in life, and are liable for same.

Idiots and lunaties may also make leases that are nccessary, but
cannot be made to take a house that is unnecessary if the landlord was
aware of their condition and took advantage of it

In Manitoba a habitual drunkard cannot make a valid lease. In
Ontario and the other Provinces if he were so drunk asnot to be eapable
of knowing that he was making a lease, he may void it when he becomes
sober or he may ratify it and make it binding.

331 “Joint Tenants" is simply another name for joint owners of
a building or other property, and “ tenants in common " means owners in
common, and are in some respeets similar to a partnership. To lease their
joint property requires the consent of both, but cither one may, without
concurrence of the other, give a legal notice to vacate, may also distrain
for his share of overdue rent, or may demand a higher rent, or require
it to be paid weekly, or monthly, or in advance : of course, in each case
being required to give a legal notice

332 Farm Rent. In the absence of an express agreement, if a
lease of farm or garden terminates otherwise than by the death or bank-
ruptey of the landlord, the tenant in giving up possession on his own
account must leave the growing erops as well But if the leese were of
an uncertain duration and without any fault of the tenant it terminates
unexpectedly, then in that case the tenant has the legal right to harvest
the crops already sown.  But erops sown after a legal notice to quit
had been received, or sown when they would not ripen before the
expiration of the lease, the tenant would not have a right to harvest
and take away. If, however, the landlord agrees to allow a tenant to
remain after his lease expires and on the strength of that agreement
puts in a erop he will be allowed to reap it.

If a lease of a farm contained no reservation of a crop of wheat
growing at the time of exccuting the lease, the tenant will be entitled
to it.

353 Farm on Shares. Whatever the agreement may be will
hold, and care should be taken that every detail should be eclearly
understood as to division of erops from year to year, disposition of
straw and manure, use of firewood and timber, etc. For instance,
whatever division of crops is agreed upon will continue through the
term of the tenancy, so that if the owner finds the seed and takes a
specified share it remains the same through each year, although part of
the land, and perhaps the larger part, might be a hay crop, which dil
not need seed after the first year.

A person working a farm on shares and having the exclusive
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yossession becomes a tenant and subjeet to the laws of Landlord and
Tenant. But if he were to work it on shares and each party furnishing
a part of the seed and dividing the profits, both parties thereby being
equally in “ possession,” there is no lease, and the owner in case the
laborer or tenant had agreed to pay a certain amount in money could
not distrain for it.

3534 Mortgage and Tenant. If a lease is given prior to a
morteage, the mortgagee takes subject to the lessee: and vice versa if
the mortgage is given prior to the lease: that is, a leas: given after a
wort placed on the property, is subject to the mortgage, and if
the mortgage falls due and is not paid, the mortgagee ean dispossess the
tenant and even take the growing crops.  Of course, the tenant would
have a eause of action against the landlord, but a landlord who had lost
the property under a mortgage would not he likely to be in a financial
position that the tenant eould recover any money from him by way of

damages

333 Tenant's Privileges. The execution of the lease vests the
tenant with all the rights incident to possession.  He has the exclusive
use of the property, and exercises all the rights of the owner for the
time being, and may even eject the landlord should he trespass

He has a right to a legal notice to quit from the landlord if his
lease is for an uncertain time, or if he continues in possession and
beeomes a tenant from “ year to year.

Also to the crops that are on the ground if his tenancy is
terminated unexpectedly and not through his fault.

\lso to sublet the premises or a portion of them to others unless his
contract prohibits it

The tenant, in case of fire, is free from rent until the premises are
again made fit for the purposes of the lessee ; and no proceedings can be
commenced for the recovery of any such rent vntil the premises are
rebnilt or made fit for the purposes of the lessee

Tenant's Obligations and Liabilities. He is liable for
payment of the rent agreed upon : also for any voluntary or permissive
injury to the property, and for the performance of provisions and
agreements in his contrat

A tenant on a farm must, unless otherwise agreed upon, repair
fences, and is liable to adjoining landowners for any damage oceasioned
by non-repair

In the Short Forms of Lease now in general use throughout the
country the term " and to repnir,” has a very broad meaning: so much
<0, in fact, that unless modified a tenant may be compelled to rebuild in
case of fire so the clause, *“to leave the premises in good repair,’
must be modified in the same manner.  This is best done in the follow-

“Ordinary wear and tear, and accidents by
d.” A tenant must, even in this case, leave the
s he found them, “ordinary wear and tear

ing, or similar langua
tire and tempest ex cept
Ill'l'“li\'l“q ill as \_:lrli1l I'('I)Hl
exeepted.”  (See Seetion 363
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3537 Tenant and Taxes. In all ordinary written leases the
landlord must pay the taxes, unless an express provision is made to
the contrary.

It the tenant is not assessed his goods cannot be seized for taxes
and he should not pay them, for if a tenant “ voluntarily ” pays taxes
which he is not obliged to pay he cannot deduct the amount from the
rent. But if the tenant is assessed and his name on the collectors’ roll
his goods are liable and may be seized (although the agreement may be
that the landlord is to pay the taxes), in which case he should pay the
taxes before seizure and then demand the amount from the landlord, or
he may legally deduet it from the rent.

If a tenant agrees to pay taxes and does not do so, the landlord
may sue for the amount, and if he wishes to do so he is entitled at the
same time to obtain an order from the Court to eviet the tenant for
non-performance of agreement.

If the landlord agrees to pay taxes or water rates and does not do
s, and the tenant is compelled to pay them, he can deduet the amount
from the rent.

A covenant in a lease to pay taxes does not include local improve-
ment taxes unless that is specially stated in the lease.

In Ontario a lease for s:ven years or over, when the land only
belongs to the lessor, and made under the Aet respecting Short Forms of
Leases, containing the covenint to pay taxes and omitting the words
“except for local improvements,” shall be deemed a covenant by the
lessee to pay local improvement taxes. Chap. 12, Sec. 27 of 1901.

338 The Landlord’'s Covenant. The only covenant the land-
lord makes is to give the tenant quiet enjoyment. If evieted by
another person, who has a prior or better claim to the property, the
tenant may recover from the landlord any damages that he may sustain.

The tenant must look after the sanitary conditions of the house
hefore he enters, for he cannot avoid paying rent, even though the house
would be unsafe to occupy, unless he had a special guarantee from the
landlord that the sanitary conditions were good.

339 Misrepresentation of Landlord. If a house were leased
upon the distinet assurance of the landlord that it was in a good sanitary
condition, and it subsequently turned out that the landlord’s statement
was untrue, the tenant could move out and refuse to pay rent. The
landlord would also be liable in an action for damages. The same
would be true in regard to the assurance of the landlord that there were
no vermin in the house if it subsequently turned out to be untrue, the
tenant could move out and refuse to pay rent.

360 Frozen Water Pipes. If, instead of the proviso in Section
363, the lease provides that the tenant shall make all repairs, then in
that case the tenant would be liable for the repairs to frozen water pipes.
But if there is no written agreement or lease then the question of
liability for such repairs will depend entirely upon which party was
“responsible for the damage” occurring. If the freezing and bursting
of the pipes was caused by the improper construction of the house, or by
the negligence on the part of the landlord or his agent, and not due to
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any act or neglect on the part of the tenant, then the landlord will
liable for the costs of repairs. But if the freezing of the pipes was
caused by negligence of the tenant, then he, and not the landlord, will be
liable for the repairs. The plumber, however, must look to the party
who hired him for the payment of his bill.

361 Tenant Damaging Property. Thereisan implied covenant
in all leases, verbal or written, that the tenant will take reasonable care
of the premises and make all breakages good, and deliver the property
up at expiration of lease in as good condition, save *ordinary wear and
tear,” as when he took it. Therefore, if the tenant damages the property
the landlord may sue and obtain judgment. He has no lien, however,
on the tenant's goods for the damage, and if he were to retain any article
for such purpose the tenant could replevy it and recover damages.

Also, if the tenant circulated a false report that the premises were
unsanitary, and the landlord thereby suffered loss through failure to se!l
or lease the property, the tenant would be liable in an action for
damages, providing the report was positively untrue and the landlord
could prove actual loss thereby

362 Repairs. The relationship between landlord and tenant does
not bind either one to make repairs. It is entirely a matter of agree-
ment. If the landlord has not reed to make repairs he cannot te
compelled to do so during the term of the lease. The tenant cannot
make the repairs, no matter how much they are needed, and deduet the
cost from the rent; and if he moves out in consequence of the bad
condition of the premises he must still pay rent until his lease expires
even though the premises are in an unsanitary condition. It must be
remembered that everything depends upon the agreement. If there is
nothing in the lease (or bargain) binding either party to make repair-
then neither party can compel the other to make them

. The Contract to lease and pay rent being entirely separate
and distinet from the contract to repair or make improvements, the
agreement should be definitely made at tirst, and either be in writing or
witnessed. If in the lease, either verbal or written, the landlord agrees
to make repairs or certain repairs, and subsequently refuses or neglects
to do so, the tenant should notify the landlord of the repairs to be made,
and that in his default in making them within a certain time (give date ,
he will do so, or cause them to be done. He can then make the repairs
should the landlord fail to do so, within the time named in the notice
and either sue the landlord for the amount or deduet it from the rent.
The breach of a covenant to repair also gives the injured party the right
of action for the damages sustained.

It must be remembered, however, that in the default of the landlord
to make the repairs agreed upon the tenant cannot do them and then
deduet the amount from the rent unless he has given the notice and
demand mentioned above, or unless it was agreed that he should do so.

If the agreement to repair is conditional on prompt payment of rent,
then falling in arrvears of rent would relieve the landlord from making
the repairs. But if it were not so conditional then the fact of the tenant
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falling in arrears of rent would not relieve the landlord from his
covenant to repair, but it might give him the right to retake possession.

If the payment of rent is conditional on the landlord making certain
repairs then the tenant is relieved from payment of rent until the
repairs are completed as per agreement

Unless the lease requires the tenant to repair he will not be liable
for injuries done to the property, which were not caused by his own acts
or negligenee, or those of his agents,

Persons making repairs can only look to the person who ordered for
cost of labor and material used.

Written leases usually contain a proviso that the “tenant shall
repair " reasonable wear and tear, accidents by fire, lightning, and tempest
only excepted. Such a “proviso” would include the renewing and
repairing of plumbing, furnace and pipes, leaking roof and broken door
loeks, which the tenant eannot be foreed to make.

Repairs necessitated by natural deeay the landlord is “supposed ”
to make, also to keep in repair the roof, outside doors and locks ; but all
breakages are to be made good by the tenant.  If, however, there is no
agreement, either verbal or written, for the landlord to keep the premises
in a fit and proper eondition for habitation, or in a healthy condition the
tenant cannot compel such repairs to be made even though the house
becomes uninhabitable. If the tenant moves out before the expiration of
his lease he will still be required to pay rent, unless the landlord “ aceepts
possession " by taking the key, or commencing repairs, or rents the place
to another.

The agreement to make repairs by either party would simply be

repairs,” and not for a new window, or partition, or any other change
in the building itself.

364 Tenant Moving Out. A tenant can move out of premises
any time he desires to do so before the tenancy expires if there is no
rent due and the landlord eannot stop the goods. But if there is any
rent due the landlord ean prevent the removal of the goods (except the
exemptions) until the arrears of rent are paid. If no rent is yet due the
zoods cannot be stopped even though the rent might fall due the next
day.

" But a tenant moving out before the expiration of his lease is still
liable for the stipulated rent until the lease expires: unless the landlord
accepts the premises, thus releasing him: or unless another tenant,
acceptable to the landlord, enters, in which case the first tenant will only
be liable for rent until the new tenant takes possession, providing he
pays the same rent, if not, the deficiency may be recovered from first
tenant. If there is nothing in the lease forbidding the tenant to sub-let,
the landlord will be compelled to either accept the new tenant or to
receive the premises and free the tenant.

Where the tenant at the request of the landlord gives up possession
of the property before the expiration of the lease rent ceases at the time
of giving up possession, if there is no agreement fixing a different date.

363 Tenant's Fixtures. The Ontario Statute reads, and the
same would apply in all the Provinces: *“The lessee may, on or prior to
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the expiration of the term, remove and carry away all fixtures, fittings
machinery or other articles upon the premises, which are in the nature
of trade or tenant’s fixtures, or which were brought upon the premise-
by the lessee.  But he shall make good any damage to the premises
ocensioned by sueh removal”

They must be something of a personal character.  Anything that is
atfixed to the frechold so that it cannot be separated without doing
serious damage to the freehold becomes a part of it

Anything that is sunk into the ground, as a well, trees, buildings of
stone or brick are the same as the soil itself, and therefore a part of the
freehold.  But baildings placed on stone boulders, or posts, or plate, are
fixtures, and may be removed without injury to the soil.

The machinery of a manufactory is also a fixtare, and can be
removed.  Temporary partitions, counters, shelving, ete, placed in the
building by the tenant woull be tenant’s fixtures and could be removed,
bat doors and winlows, likewise permanent partitions eould not he
removed as they become part of the building proper

To determine in all cases what are “ fixtures” is one of the most
difficult questions in connection with the law of landlord and tenant
Much depends on the agreement, something on the nature and length of
the tenaney, and the kind of business carried on by the tenant on the
premises, so that what under certain eircumstances could be removed as
being tenant’s fixtures would under ditferent circumstances be a eriminal
wet to remove then. For instance, if a tenant dug a well and put a
pump in it and used the same for a year or two, he could not then when
moving out take away the pump or fill up the well without becoming
liable in an aection for damages as “committing waste,” unless he had
that agreement with the landlord.  But if the tenant were engaged in a
business that required the well and pump to conduet it, they would then
hacome a part of the machinery and be “trade fixtures.” When leaving
the premises he could remove the pump, and to save himself from
liability for accidents could fill up the well. The preceding illustrations
should be suflicient to enable any person to determine what would in
each case be a “tenant’s fixture ” and capable of removal,

Where there is doubt as to whether a certain fixture should be
regarded as a fixture or be held as part of the freehold, the presumption
is always in favor of the frechold.

It is an axiom in law “that the expression of one thing is an
omission of all the rest,” and for this reason if anything is mentioned in
the lease as a fixture, other things, though of a kindred nature, would be
supposed to be omitted intentionally, and therefore remain a part of the
frechold.

A tenant claiming anything as a fixture must remove the article
promptly or make it known that he claims it, otherwise he waives his
right to it

There are “ tenant’s fixtures,” “ landlord’s fixtures,” *“ trade fixtures "
and “immovable fixtures,” but a reasonable regard to the circumstances
in each particular case, coupled with a sense of natural justice, will
always determine the individual rights involved.
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366 Overholding Tenant. The mere fact of a tenant remaining
in possession after his lease expires, does not of itself constitute a new
tenaney or bind either party to consent to a new term. There must be
rent paid, or something ¢lse done by which a new tenancy is implied, or
the tenant is only liable to pay for the time actunlly occupied, which is
not called rent, but for “use and oecupation;” and in such case where
the lease has cxpired and the tenant remains in possession “ without
paying rent,” he need not then give a notice before moving out, but may
move at any time, and will be linble to pay * for use and occupation " up
to the time of vacating the premises, and possibly for damages, for
retaining possession after the tenaney expired, and certainly would be
linble for damages if the landlord had demanded possession and could
prove that he had sutfered loss by such overholding.  During this time
of overholding the landlord eannot distrain for the usunl rent, as there is
no tenaney, but he ean sue for “use and oceupation” and recover what
would be a reasonable rent.

In case a tenant wrongfully vemains in possession after his right of
oceupation has expired either by the terms of the lease or by legal
notice, the landlord may, after serving a demand in writing for the
tenant to go out of possession, apply to the judge of the county court,
stating the grounds upon which he claims the right of possession. 1f
the judge after hearing both sides finds the tenant is unlawfully kecping
possession, he will order a writ o issue to the sheriff to put the landlord
in possession, and the tenant’s goods may be sct out in the street.  But
if tenant is found not to be unlawfully holding possession the case will
be dismissed.

Any time within three months a judge of the High Court may set
aside the finding of the county court judge

367 New Tenancy by Implication. Where a tenancy for one
or more years expires and the tenant remains in possession, paying the
same rent without any new agreement being made, it becomes a “ yearly
tenaney " by implication of law and the presumption is that the terms
of the former lease will hold good. Any time afterwards that either
party wishes to terminate it the regular six months’ notice would be
required. A tenancy from * year to year” is ordinarily implied by the
payment and acceptance of rent, and such implication can only be
prevented by one or the other of the parties interested giving satisfac-
tory proof that it was paid or received by mistake, or upon some
condition or agreement.

368 Landlord and other Creditors’ Rights. Where there are
other creditors, the landlord can only recover, prior to them, for one
year’s rent.  After that he must take his share ratably with the rest.

As far as distress is concerned, where there are no other ereditors,
he may distrain for six years' rent. After that he has a further remedy
by way of action (or suit), and this action may be brought any time
within twenty years on a lease under seal, but not on a verbal lease.

Rent cannot be sued or distrained for until it is due, even though the
tenant may be leaving the premises. If the tenant were leaving the
country, with the intent to defraud, the goods could be attached. (See
Section 530.)
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If the tenant removes goods fraudulently and elandestinely, to avoid
seizure, the landlord may follow for thirty days and distrain : otherwise
he must distrain on the premises,

The assignment of a lessee (tenant) cancels the lease. In case of the
assignment of the lessee the landlord has preferential claim for rent for
one year last previous to, and three months following the execution of
such assignment, and thereafter so long as the assignee shall retain pos-
session of the premises

369 Arrears of Rent. Where rent is in arrears the landlord
has several remedies.—He may sue for the amount the same as for any
other debt, or he may distrain for the amount due, or he may, after making
a demand for payment, enter an action of ejectment, or he may retake
possession as per following section. If the premises are not vacant the
demand must be made fifteen days at least before entry.

370 Retaking Possession, The laws of Landlord and Tenant
universally allow the landlord to retake possession of the premises upon
a breach of the covenants, and the Ontario statutes, where the tenant
makes defanlt in payment of rent, says: “There shall be implied in every
demise an agreement that if the rent, or any part thereof, shall remain
unpaid for fifteen days after the day on which the same onght to have
been paid, although no formal demand shall have been made therefor, it
shall be lawful for the landlord to enter upon the demised premises, or any
part thereof, and to repossess and enjoy the same as of his former estate.”
Of course, where a tenant would be occupying a dwelling-house the land-
lord could not take possession until he dispossessed the tenant, but for
land or for buildings not oceupied, peaceable possession could be taken
without evicting the tenant. In evieting a tenant it is necessary to pro-
cure an order of evietion from a court, and then the sheriff or bailiff may
put the tenant’s goods on the street, but the landlord eannot himself do so
or go on the premises for such purpose. Three things are necessary for the
landlord to show in order to procure an order of eviction: (1) That the
rent is past due. (2) That a proper demand has been made. (3) That it
has not been paid. In all eases where the lease gives the landlord the
right to re-enter for non-payment of rent,he may then, upon defanlt, either
re-enter, if premises are vacant, or bring an action to evict, where premises
are occupied. If there is no agrecment, then the landlord must first make
a legal demand for the overdue rent before taking procee: lings. The
demand may be made personally anywhere or on tenant's w ife or some
other grown up member of the family on the premises.

In Ontario in all cases between landlord and tenant whenever one-
half year's rent is in arrears, and the landlord has the right by law to re-
enter for non-payment of rent, he may then without any formal demand
serve a writ for the recovery of the demised premises. All proceedings
shall cease if the tenant any time before trial pays or tenders to the land-
lord the amount of arrears and costs. If he does not do so, but allows
the case to go to trial and the judgment is executed, six months are
allowed for equitable relief and if no proceedings are taken either by the
tenant, his assigns or a mortgagee within that time ail rights are barred.
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31 Raising the Rent. The landlord cannot raise the rent merely
by givinz the tenant a written notice that at such a time the rent will be
increase: l; such notice amounts to nothing. The landlord eannot raise the
rent or change the agreement in any other way without the assent of the
tenant, any more than the tenant can lower the rent without the landlord’s
consent. The notice must be to vacate, that is, order the tenant out, thus
enling the tenancy. Then after that is done he mny give the notice for
an .ul\uncv in rent, or the two notices may be given at the same time. If
the tenant then remains in possession after his loase expires he thereby
tacitly agrees to pay the higher rent and will be bound to do so.

Also where a lease has &\|>|n'<i and the tenant remains in possession
without a new agreement, thus becoming a “ tenant at will,” the landlord
may, before reeciving any rent, give notice of raising the rent, and the
tenant in that case must either aceept the terms and pay higher rent or
move out. In this ease the tenant is not entitled to a notice to vacate
beeause his legal right to occupy the premises has already expired. A
notice of raising the rent given previous to, or upon the day of expiry of
a lease, need not, of course, be accompanied by a notice to vacate.

Where a landlord makes legal demand for a higher rent before the
end of a monthly, quarterly or yearly tenaney, the tenant is not at
liberty to move out in consequence ; but if he desires to move out in- tead
of paying the higher rent for the next term of tenaney and the landlord
does not give his consent to cancel the lease, the tenant must then give
the legal notice to terminate his tenancy. (See following section.)

312 Notice to Quit, or to vacate, should be clear and distinet, with
no conditions or provisos. If any “provisos " are desired to be stated
they may be given inan ordinary lotter, which may accompany the notice,
but the notice itself must not contain any conditions

If there is no agreement as to the kind of notice to be given to quit,
then the legal notice is required, but if there is an agreement, that will
hold. If the agreement says “at any time,” or “thirty days,” or “ three
months,” ete., then the party giving it is released from giving the
“statutory notice.”

In case of a yearly tenancy, six clear calendar months’ notice must be
given to quit, unless there is special agreement fixing a different time.

Renting by the quarter, three months’ notice: by the month, one
month’s notice; by the week, one week’s notice.

In New Brunswick and Nova Scotia the yearly tenancy requires
only three months’ notice ; a quarter or month, one month’s notice: and a
week, one week'’s notice,

It must be borne in mind that this notice to quit cannot be given at
random, but must be given so that the “month,” or “ quarter,” or “ six
months " will terminate with the termination of the lease. For instance,
in case of a monthly tenancy which expires May lst, the notice to quit
should be given not later than Mareh 31st, in order to leave a “ clear
month.” Remember, too, that a “good legal notice” cannot be given two
or three months’ ahead of time, but must be given before the end of the
month to terminate with the end of the succeeding month, as in previous
sentence. The same caution must be remembered in regard to a quarterly
or a yeatly tenancy.
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Where property is leased for a definite time, the lease expires at that
date, and neither party need give the other notice to terminate it or to
vacate. The tenant may then go out, or the landlord may lease the
property to another party. But where this first period has been passed
and the tenant still remains in possession and pays rent another tenancy
is ereated, and then, after that, when he wishes to vacate, or the landlord
desires him to vacate, a legal notice must be given.

In renting property there should be a clear understanding whether
it is for a month or year only (in which case no notice to vacate is needed),
or whether it is a monthly or yearly tenancy, in which case a legal notice
to vacate is necessary, as there is no definite time fixed for the termina-
tion of the tenancy, hence the necessity of a notiee.

A notice to quit, given either by the landlord or tenant, should be
in writing. An oral notice is suflicient, but it is better to give the
notice in writing, and to keep a copy of it, with memorandum of the
date and manner of service indorsed onit.  An ordinary letter contain-
ing the facts, handed to the other party, or sent by mail, will answer as
well as a formal notice, a copy being reserved.

Notice to quit may be given by the agent as well as the principal
but an agent cannot appoint an agent to give notice,

It is ﬂlel.)’\ better that the notice to l||1it should be served
personally upon the tenant or landlord (as the case may be), but where
this cannot be done it may be served upon the wife, or servant, or grown
up child at the residence of the party to be served.

393 Form of Notice by Landlord.

Please take notice that you are hereby required to surrender and
deliver up possession of the house and lot known as No. 4 James Street
in the village of Merritton, which you now hold of me; and to remove
therefrom on the first day of June next, pursuant to the provisions of
the statute relating to the rights and duties of landlord and tenant

Dated this 20th day of April, 1903.  Yours truly,

To Warrter WINTERS JAMES SMITH
(Tenant). (Landlord).

374 Notice to Quit by Tenant.

I hereby give you notice that, on the first day of June next, I shall
quit and deliver up possession of the premises I now oceupy as tenant,
known as house and lot No. 4 James Street, in the village of Merritton

Dated this 29th day of April, 1903.  Yours truly,

To JAMES SmiTH WarLTer WINTERS
(Landlord). (Tenant).

395 Notice to Quit Not Acted Upon. Upon the expi
of a notice to quit duly given by either party the tenancy ceases, and
unless a fresh tenancy be afterwards created the landlord cannot
distrain for subsequent rent, notwithstanding the tenant continues in
possession for a year or more after the expiration of the notice,
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If the tenant does not vacate after a legal notice to that effect the
landlord may either eviet him under the “ Overholding Tenants’ Act,” or
bring an action of ejectment by an ordinary writ of summons, or may
double the rent, as he thinks best. If the tenant is evicted he will have
to pay the costs as well as arrears of rent. The exemptions cannot be
taken for costs.

And where a tenant holds on after the expiration of a notice to
quit the landlord is entitled to recover by way of suit, the reasonable
damages and costs sustained by him in an action at the suit of a party
to whom he had contracted to let the premises.

376 Doubling the Rent or Evicting. If the tenant does not
vacate the premises after his lease expires, and demand for rent and
notice to quit has been given, the landlord may double the rent by
giving the tenant notice in writing to that effect; or the tenant may be
evicted under the “Overholling Tenants' Act” by obtaining an order
from the County Judge.

In British Columbia if a tenant gives legal notice that he will
vacate the premises at a certain date, and then remains in possession
without a new agreement, the landlord may collect double the previous
rent while he retains possession.

397 Notice Claiming Double Rent.
To W. WiNTERS, St. Catharines, Ont.

I hereby give you notice that if you do not deliver up possession of
the house und premises situate No. 10 Queen Street, in the city of St.
Catharines, on the first day of June next, according to my notice to
quit, dated the 25th day of April, I shall claim from you double the
yearly value of the premises for so long as you keep possession of them
after the expiration of the said notice, according to the statute in that
case provided.

Dated the 20th day of May, 1903,

Witness : JAMES SMITH
J. SAUNDERS. (Landlord).

378 Distraining for Rent. If a tenant does not pay his rent
the landlord may distrain. In this case any person may act as bailiff.

The landlord may distrain for rent the day after it is due, whether
it is payable in advance or at the end of the month, quarter, or year, as
the case may be, but he cannot issue a distress warrant until he has
first demanded payment.

Seizure must be made after sunrise and before sunset. The person
seizing cannot break open outside doors, nor open windows to enter,
He may raise the latch or turn the key of the door to open it, but he
could not put his arm through a hole to unlock the door or to draw a
bolt. He could not raise a window, but if he found a window partially
raised he could raise it far enough to admit his body. After he once
legally gains admission to the building he may then break open any
inside doors, (except those of sub-tenants) that are not opened for him.

Distress may be made any time within six months after the
expiration of the lease if the landlord still retains his title or interest in
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the premises. If he has sold the property he cannot distrain ; neither
can the new owncr ; but it may be recovered by suit.  Distress may be
for any period up to six years’ arrears of rent if there are no other
creditors interested. In Quebee only five years. In Manitoba only fcr
three months if renting by month or quarterly, or for one year if less
frequently than quarterly.

A tenant’s goods cannot be seized if they are removed from the
premises unless the bailiff saw them being taken away, or unless they
have been removed *fraudulently and clandestinely ” to prevent seizure
for rent. That is, taken away in the night, or in any other secret way
to eseape seizure,  In Quebee such goods may be followed within eight
days.  In British Columbia the goods may be followed and seized
within 30 days unless they have been sold to innocent parties who
knew nothing of the frand.

Taking a promissory note by a landlord from a tenant for the rent
will postpone the right of distress until the maturity of the note, and
probably would extinguish the right altogether
ivery person who serves a Distress shall immediately give the
person whose goods are seized a notice of the distress, giving the amount
of rent distrained for, and an inventory of the articles taken, together
with a copy of his charges and cost of seizure. If the tenant, after
receiving such notiee, neglects for five days from date of seizure to pay
the rent or l'vp]v\\ the goods the landlord is at Iillt'rt)' to sell the goods
for the best price he can get for them, and after payment of rent and
cost of sale if there is any surplus it must be paid to the tenant

Furniture, sewing machines, musieal instruments, or other goods
purchiased on a lien agreement, are liable to seizure for rent if there is not
enough other goods to satisfy the claim, but the landlord must pay
balance of the lien

If the landlord distrains, or any other ereditor seizes under an
execution, the tenant or debtor has the legal right to seleet and point
out the goods and ehattels for which he elaims exemptions. For instance,
there are six chairs named among the exemptions; hence the debtor,
instead of taking six common chairs, may seleet six of the best in the
house, and the same all through the list. He must also give up possession
immediately or offer to do so.

When a landlord has issued a distress he loses his right by aban-
doning it or withdrawing it, and cannot make a second seizure of the
same goods for the same debt, unless there has been some mistake in the
first seizure

379 Form of Distress Warrant.
To Mr. A. B,
My Bailiff in this behalf :
I do hereby authorize and require you to distrain the goods and
chattels of C. D. (tenant), liable to be distrained for rent, in and upon the
..., now or lately in the tenure and occupation of ... ... , situate on
..., in the county of ...... , for the sum of ......dollars ......
cents, being the rent for the term of ... .. .,due to me for the same on
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the ......dayof ...... in the year of our Lord one thousand.
hundred. ... .. ; and for the said purpose distrain within the time, in
the manner, and with the forms preseribed by law, all the said goods and
chattels of the said ... ..., wheresoever they shall be found, which have
been carried off the said premises, but are nevertheless liable by law to
be seized for the rent aforesaid, and to proceed thereon for the recovery
of the said rent as the law directs.
Dated the....day of...., 19... E. F. (Landlord).

380 Form of Inventory and Notice.

An Inventory of the several goods and chattels distrained by me,
E. F. (or if as Bailiff, say A. B, as bailiff' to Mr. E. F.), this.... .. day of
....... in the year of our Lord, 19. ., in the house, outhouse and lands,
(as the case may be) of C. D, situate at . ... .. , in the county of ......,
(and if as bailiff, say by the authority and on behalf of E. F., your Land-
lord) for the sum of ... .. dollars, being . ... .. .. rent due to me (or to
the said E.F.) on the ......dayof ......, 19.., and as yet in arrears
and unpaid.
1. In the dwelling house :
Kitchen (name chief articles, but not exempted articles).
Dining room (name the articles, but not exempted articles).
Parlor (name the articles, but not exempted articles).

2. On the premises :
In barn (name articles).

Describe all the articles seized as nearly as can be, according to the
place where they are found. And then at the bottom of the Inventory
subseribe the following notice to the tenant, and leave the Inventory and
notice with him :

Mr. C. D,

Take notice that I have this day distrained (or that I, as bailiff to
E.F, your Landlord, have this day distrained) on the premises above
mentioned the several goods and chattels specified in the above Inventory
for the sum of ...... dollars, being ... ... rents due to me (or to the
said E.F.) on the ...... U SR 19. ., for the said premises ; and
that unless you pay the said rent with charges of distraining for the
same, or replevy the said goods and chattels within five days from the
date hereof, the said goods and chattels will be appraised and sold
according to law.

Given under my hand this ...... dayof......, 19...
Pk 1 E. F. (Landlord).
Witasm or A. B, (Bailiff).

For distraining farm stock or growing crops, the Inventory and
notice would be varied by giving number of lot, concession, township,
ete., and the disposition made of the crops, ete. Notice of sale must be
posted up in three public places.
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Tenant's Request for Delay
Mr. A B,

I hereby desire you will keep possession of my goods which you
have this day distrained for rent due, or alleged to be due, from me to
you, in the place where they now are, being in the house number . . . . ..
street (name of town), for the space of ... ... days from the date hereof,
on your undertaking to delay the sale of the said goods and chattels for
that time, to enable me to discharge the said rent, and I will pay the
man for keeping the said possession

Witness my hand this . ... .. dayof ......,19...

Witness | v
EF. | C.D

382 Tenant's Setoff Against Rent. A tenant may set-off
against the rent due a debt due to him by the landlord. It may be
given either before or after seizure, and may be in the following or
similar words :

Take notice that I wish to set-off against rent due by me to you the
debt which you owe to me on your promissory note for...... dated
,,,,,, (or for eight months’ wages at 820 per month, 8160, or as the
case may be),

Date. Signature

In case of such notice the landlord ean only distrain for the balance
due him after deducting any debt justly due by him to the tenant, and
if he distrains for more he will be liable for illegal seizure.

#83 Resisting Bailifft. A tenant may resist and prevent the
entrance of a bailiff or other person who may come with a landlord’s
warrant. Any time before the bailiff makes a list of the goods the
tenant may retake them from him, After the bailiff makes a list or
inventory of the goods seized and delivers it to the tenant, then the
goods are said to be “ impounded,” and resistance must cease. After a
bailiff has legally gained admission and is ejected, he may return and
demand admission, and then break in if necessary. A bailiff with an
execution from a court must not be resisted, but a bailiff with a
landlord’s warrant has no more authority than the landlord has.

384 Penalty for Illegal Seizures. If a landlord distrains for
more than the amount due, the tenant can enter an action and recover
treble the amount of over-seizure; and in case of distraining before rent
is due the tenant may recover double the amount of goods distrained.

If the landlord were to enter the house after sunset and prevent the
removal of the goods this will be illegal, and the tenant may recover the
full value of the goods distrained. The landlord must wait until the
next day, and then follow the goods if they have been removed. A
distress on Sunday is also illegal.

The landlord is not liable for any illegal acts committed by the
bailiff unless the acts were authorized or subsequently ratified by him.
Therefore, if the bailiff is authorized to seize the tenant’s goods and he
seizes those of a stranger. or to seize on the premises and he seizes off
the premises, or if he breaks into the premises, the bailiff only is liable
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Also, if he were to seize and sell the exemptions illegally, the bailiff
would be liable.

385 Exemptions from Seizure. The list of exemptions from
landlord’s warrant or under any execution is given in Seetion 541.

The goods belonging to third parties, not relatives, as visitors,
boarders or lodgers, are also exempt: also goods that may be on the
premises for repair, or for any other purpose, if they are not in use by
the tenant, also those under lien, or a bill of sale, but not those under a
chattel mortgage. But goods claimed by the husband, wife, son,
daughter, daughter-in-law, son-in-law of the tenant are not exempt, nor
those of other relatives if they live on the premises with the tenant.

Implements of trade, if they are not in actual use, may be distrained
upon if there is not suflicient other goods to satisfy the debt. Buildings
or fixtures which the tenant has no right to remove cannot be distrained
upon, although there may be no other goods on the premises. And in
Manitoba goods belonging to such relatives that may have been sold or
mortgaged, if still on the premises, are not exempt.

Of course, if tenants foolishly sign a lease in which they agree to
waive their right to the exemptions the landlord can then seize them,
except in Manitoba where such an agreement would be null and void.

In British Columbia there are no exemptions from a landlord’s
warrant except those under lien which are liable for only three months'
rent.

386 Monthly Tenancy. On a monthly tenancy in Ontario the
exemptions only hold aguinst two months’ arrears of rent. If the
monthly tenant owes for a longer period than two months, the landlord
can distrain and sell to recover what is due over the two months, even
if it takes all the goods. This is doubtless the intention of the Act, but
some of the judges have disagreed as to its meaning, and some of them
in effect expunged it altogether and allow the exemptions to hold good,
so that it is not clear that a landlord would be safe in distraining the
exemptions in such cases.

387 Giving Up Possession. The tenant who claims the benefit
of the exemptions in case of a landlord distraining for rent, must give
up possession of the premises forthwith, or be ready and offer to do so.
The offer must be made to the landlord or his agent, and the person
making the seizure is considered his agent for this purpose.

The surrender of the possession in pursuance of the landlord’s notice
is a termination of the tenancy, and the tenant has the option of paying
the rent and costs and moving out, or to take his exemptions and move
out without paying the rent or costs. (See Section 541 for list of
exemptions, and also previous Section for the monthly tenancy as to
exemptions.)

388 Seizing the Exempted Goods. If the tenant neither pays
the rent nor gives up possession after being legally notified to vacate,
the landlord may give him another written notice similar to the
following, after which he can seize and sell the exempted goods to
recover the amount of rent due and the costs. The notice must be
something like the following :
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Take notice, that I elaim 8 . for rent due to me in respect of
the premises which you hold as my tenant, namely: (here briefly
deseribe them, giving the number and street, or lot, conecession, ete.)
and unless the said rent is paid I demand from you immediate possession
of the said premises: and I am ready to leave in your possession such
of your goods and chattels as in that case only you are entitled to claim
exemption for.

Take notice further, that if you neither pay the said rent nor give
me up possession of the said premises within three days after the service
of this notice, I am by law entitled to seize and sell, and I intend to
seize and sell, all your goods and chattels, or such part thereof as may
be necessary for the payment of the said rent and costs.

This notice is given under the Act of the Legislature of Ontario
respecting the Law of Landlord and Tenant.

Dated this. ... .... day of. vos s DL 39. 5

To C. D. (Tenant) A. B. (Landlord).

After giving the above notice, if the tenant still remains in
possession, the landlord can seize and sell the last article on the premises
belonging to the tenant to recover the amount due, and costs. If the
tenant does not wish to lose his exemptions he must take them and
move out within the three days.

#89 Goods Seized Under Execution and in the custody of a
sheriff or bailiff cannot be distrained ; but sueh goods eannot be sold or
removed by said officer without the landlord’s preference claim of one
year’s rent being provided for, or so much of arrears of rent for a less
period as is due up to the time of seizure.

In Ontario special provision is made when goods are seized under
execution from the Division Court, by which the landlord or his agent
may deliver to the bailiff a written statement of the terms of the lease,
and the amount of rent in arrears, in which case, if it is a weekly
tenancy four weeks’ rent may be claimed, if there is that much due; and
for two terms of payment (if that much due) where the tenancy is for
any other term less than a year, but in no case to exceed one year. This
notice may be given any time before the return of the execution, even
though the goods may have been removed from the premises, and if the
goods are sold in less time than ten days the money must remain in
court until the expiration of the said ten days to answer the elaims of
the landlord.  If the goods have been sold and paid into court the land-
lord’s notice may be directed to the elerk of the court instead of to the
bailiff

In all such cases where the landlord makes elaim for rent due the
bailiff is empowered to distrain for that much more, including the costs
for the additional distress, and in such cases must not sell any part of
the goods until after the expiration of at least eight days after
making the distress.

) Boarders and Lodgers. Lodgers are temporary lessees, and
are subject to the same laws and have similar privileges in respect to the
rooms they occupy as a regular tenant. Their goods are not liable to
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seizare for their landlord’s rent. Boarders are not liable for damage they
may do to the premises through accident, but they are liable if done
through negligence, or maliciously, the same as other tenants are.

In case a boarder’s or lodger's goods are distrained for rent due by
his landlord, he must serve the superior landlord or bailiff, or other person
levying the distress, with a written declaration that the tenant has no
right of property or beneficial interestin the goods or chattels distrained,
or threatened to be distrained, and that they are the property of or in the
lawful possession of such boarder or lodger. If he should owe the tenant
for board or otherwise, he may state the amount and pay it over to the
superior landlord or the bailiff, or enough of it to discharge the landlord'’s
claim, if the boarder should owe that amount. With this declaration
must be given an inventory of the articles referred to.

If the superior landlord or bailiff, after receiving this deelaration and
inventory, and after the boarder or lodger has paid over to him that much
money, or offered so to do, still proceeds with the distress, he is guilty of
an illegal distress, and the boarder may replevy such goods; and the
superior landlord shall also be liable to an action for damages.

Any such payment made by a boarder to the superior landlord is a
valid payment on account due from him to the tenant.

If a boarder gets in arrears for board the boarding-house keeper or
hotel keeper has a lien on the baggage and goods of such boarder and may

retain them until the bill is settled. If the debt remains unsettled for
three months the Ontario Statutes provide that the goods may be sold by
public auction after giving one week's notice in a public newspaper. A
landlord could not thus hold goods for rent unless he has actually dis-
trained them, but a boarding-house keeper may.

391 Expense of Distress for Rent. The Ontario Statutes allow
the following expenses if the amount distrained for does not exceed $80 :

1. Levying distress under $80, &1.

2. One man keeping possession per day, 75 cents.

3. Appraisement, whether by one appraiser or more, two cents on the
dollar for the value of the goods.

4. If any printed advertisement, not to exceed inall, $1.

5. Catalogue, sale and commission, and delivery of goods, five cents
on the dollar on the net proceeds of the sale.

When the sum exceeds $80, $1 per day may be charged for the man
left in possession of the goods, and the other expenses allowed are about
double those mentioned here.

In case of dispute as to costs either party, by giving two days’ notice
in writing, may have the bill taxed by the clerk of the Division Court
where the distress takes place, upon payment of a fee of twenty-five
cents. Similar procedure in all the provinces.

The costs are very similarinall the Provinees, and we will, therefore,
only give those for Manitoba and British Columbia.

For Manitoba the costs allowed are as follows:
1. Levying distress, $1.
2, Man in possession per day, $1.50.
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3. Appraisement, two cents on the dollar on value of goods up to
81,000, and one cent per dollar all over 21,000

4. All reasonable and neeessary disbursements for advertising.
Catalogue, sale, commission and delive vy of goods, five per cent. on
the m( proce reds of the goods up to $1,000, an d two and one-half per cent
thereafter.

6. Mileage in going to seize, fifteen cents per mile one way.

All necessary and reasonable disbursements for removing, and
storing goods, and keeping live stock, and any other disbursements
which in the opinion of the Judge before whom the question of costs
might be brought for decision, would be regarded by him as reasonable
and necessary.

No other or greater costs or charges shall be taken from tenant, or
the proceeds of the sale, and no charge shall be made except for what
is actually done. Any violation of this provision incurs a penalty of
treble the amount of the overcharge.

The same charges are allowed for seizure under a chattel mortgage.

Goods of boarders and lodgers are exempt. (See Section 390).

For British Columbia the costs allowed for seizure are as follows:

1. Levying distress under 2100, 21.50; over 2100 and under %300
S1.75; over 8300, 82,

2. Man keeping possession per day, $2

3. Appraisement, two cents on the dollar on value of goods.

4 Catalogue, sale and commission, and delivery of goods, on the net
proceeds of sale, if under 8100, ten cents on the dollar; if over 8100 and
under 8300, eight cents; and if over 8300, six cents on the dollar.

392 Short House Lease.
This 3"OC|ltul‘c made the fourth day of \pnl in the year of our

Lord one thousand nine hundred and three, in pursuance of the Act
respecting Short Forms of Leases, between John Batten, of the Town of
Thorold, in the County of Welland, gentleman, hercinafter called the
lessor, of the first part, “and Leslie .\l(z\l.mn, of the same place, merchant,
hereinafter called the lessee, of the second part.

WITNESSETH, that in consideration of the yearly rents, covenants and
agreements hercinafter respectively reserved and contained on the part of
the said lessee, his executors, administrators, and assigns, to be respectively
paid, observed and performed, the said lessor hath demised and leased, and
by these Presents doth demise and lease unto the said lessee, his executors,
and administrators, all that certain tenement or business premises known
and deseribed as the Batten Block, No. 120 Front Street, in the Town of
Thorold, County of Welland, Provinee of Ontario, including the basement
or cellar, yard and outhouse, together with all other rights and appur-
tenances thereto belonging, or usually known as part or parcel thereof,
or as belonging thereto: T0 HAVE AND TO HOLD the said premises for and
during the term of three years, to be computed from the fourth day of
April, 1903, and from thenceforth next ensuing and fully to be completed
and ended.

YiELDING and paying therefor yearly, and every year during the
said term hereby granted unto the said lessor, his heirs, executors, admin-
istrators, or assigns, the sum of three hundred dollars in lawful money of
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Canada, to be paid in even quarterly instalments on the following days
and times, that is to say : on the fourth days of July, October, January
and April in each and every year during the continuance of the said term,
without any deduction, defalcation, or abatement whatsoever, the first of
such payments to become due and be made on the fourth day of July next,
and the said lessee, his heirs, executors administrators, and assigns, doth
covenant, promise and agree to, and with the said lessor, his heirs,
executors, administrators or assigns, in manner following, that is to say:

That he, the said lessee, his executors, administrators and assigns, shall
and will well and truly pay or cause to be paid to the said lessor, his heirs,
executors administrators or assigns, the said yearly rent hereby reserved
at the time and in the manner hereinbefore appointed for payment ;

And to pay taxes, except for local improvement ;

And to repair, reasonable wear and tear and damage by fire, light-
ning and tempest only excepted ;

And to keep up fences ;

And that the said lessor may enter and view state of repair, and
that the said lessee will repair, according to notice in writing, reason-
able wear and tear and damage by fire, lightning and tempest excepted ;

And will not assign or sublet without leave ;

And that he will leave the premises in good repair, reasonable wear
and tear and damage by fire, Iingtning and tempest only excepted ;

Provided that the said lessee may remove his fixtures.

Provided that in the event of fire, lightning or tempest, rent shall
cease until the premises are rebuilt or made fit for the purposes of the
lessee.

Proviso for re-entry by the lessor on non-payment of rent, or non-
performance of covenants.

The said lessor covenants with the said lessee for quiet enjoyment.

IN WITNESS WHEREOF the said parties hereto have hereunto set their
hands and seals.

JouN BATTEN.
LesLiE McMANN, *

Signed sealed, and (leli\'crwl)
in the presence of ’
Apam YOUNG. J

393 Farm Lease.

In a Farm lease other clauses are usually inserted, similar to the
following, defining particularly how the land is to be tilled, crops to be
raised, disposition of straw, which parties using this form may insert :

AND that the said lessee will, during the said term, cultivate, till,
manure and employ such part of said demised premises as is now, or
shall hereafter be brought under cultivation, in a good husband-like and
proper manner, so as not to impoverish or injure the soil, and plough
said land in each year during said term (seven) inches deep and at the
end of said term will leave the land so manured as aforesaid. AND will
crop the same during the said term by a regular rotation of crops in a
proper, farmer-like manner, so as not to impoverish or injure the soil of
the said land, and will use his best and earnest endeavors to rid said
land of all docks, wild mustard, red roots, Canada thistles and other
noxious weeds, AND will preserve all orchard and fruit trees (if any)
on the said premises from waste, damage or destruction. AND will
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spend, use and employ, in a husband-like manner, upon the said
premises, all the straw and manure which shall grow, arise, renew or be
made thereupon.  AND will allow any incoming tenant to plough the
said land after harvest in the last year of the said term, and to have
stabling for two horses and bedroom for one man. AND will leave at
least ten acres seeded down with timothy and clover seed.

AND shall not nor will during the said term cut any standing
timber upon the said lands, except for rails or for buildings upon the
said demised premises, or for firewood upon the premises, and shall not
allow any timber to be removed from off the said premises.  AND ALSO,
shall and will, at the cost and charges of the said lessee, well and
sufliciently repair, and keep repaired, the buildings, fences and gates
erected now, or that may be erected, upon the said premises,

CHAPTER XVL
PARTNERSHIP.

394 Partnership is a contract between two or more persons, not
an incorporated company, who join together for the purpose of conduct-
ing a certain business, with an understanding to participate in certain
proportions in the profits or losses aceruing.

They may join their money, goods, labor and skill, or any or all of
them.  Firm, Company, House, and Co-partnership are all synonymous
terms used to represent a partnership business.

They are formed by agreement of the parties, either expressed or
implied. The expressed may be either oral, written, or under seal. The
test of partnership is “a common fund ” and *a community of profits.”
In any case where parties are associated in business, if it is necessary to
prove the existence of a partnership about all that is needful to do is to
prove that there is “a common fund ” for the parties associated, and “a
community of profits” and it would be difficult for such parties to
establish the fact that there was not a partnership.

Partnership may be formed for commercial enterprises, manufactur-
ing and mining in all the Provinces and Newfoundland, but not for
banking, railway construction, or insurance,

In N. W. Territories and British Columbia no general partnership
can now be carried on composed of more than twenty persons without
registering as a Company. In Newfoundland the number is ten, but
the other Provinces have no such limitations.

In Quebec every trader, whether alone or in partnership, must
register in the office of the prothonotary within sixty days from
commencement of business or after marriage, stating whether he is in
community of property or separate.

5 There are Three Classes of General Partners :

1. Dorment, silent or sleeping partner; that is one who has an
interest in the business, but whose name does not appear.  He is repre-
sented in the firm name by “ & Co.”

o
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2. Ostensible partner is one who lends his name to the firm for the
sake of its reputation, but who has no financial interest in the business.
3. Actual partner is one who has both an interest and whose name
appears in the firm name.
As to their respective liability to the public general partners are all
equally liable.
6 General Partnership. There are two classes of partner-
ships: 1. A general partnership, in which case the members are not only
jointly liable for the debts and liabilities of the firm, but each member
is also personally liable for all the debts of the firm if the partnership
assets are not sufficient to pay them in full. See following section for
Limited partnerships.

397 Limited Partnership is composed of one or more persons
called general partners, who conduct the business, and one or more
persons who contribute in actual cash payments a specific sum as capital
to the common stock, who are called special or limited partners. Such
special partners are not liable for the debts of the partnership business
beyond the amounts they contributed to the capital.

This Special or Limited partner must not have anything whatever
to do with the management of the business, and take no part in the
work. He may give counsel to the firm, examine the state and progress
of the business, but if he takes any part in its management he makes
himself a general partner, and thus liable for all the debts of the firm.

His name must not appear in the firm name by his knowledge or
he becomes a General partner.

A continuation o}‘ the business beyond the time fixed for the
Limited partnership without being filed again as at first, or a removal
from the location of the business without being certified to and
registered as at first, it becomes a General partnership.

Also, if there is any alteration in the names of the partners, or in
the capital, or anything differing from the original certificate, it is
deemed a dissolution; and if not filed again as at first, it becomes a
General partnership.

Such Special partner cannot withdraw his stock in the shape of
dividends, profits, interest or otherwise during the continuance of the
partnership, and if he does he is bound to replace it so as to keep his
stock intact. But any such partner may receive his share of the
dividends or lawful interest on the sum contributed by him to the
capital if the payment of such interest does not reduce the original
amount of the capital.

There can be no dissolution of such partnership previous to the
time mentioned in the certificate until a notice has been filed in the
office where the original certificate was recorded, and in Ontario it must
also be published once each week for three consecutive weeks in a local
newspaper where such business is conducted and for the same time in
the Ontario Gazette.

In cases of insolvency Special partners do not rank as creditors
until the claims of all others have been satisfied, neither are they
personally liable for the debts of the firm beyond the amount of capital
they invested.
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Limited partnership is not deemed to be formed until the certificate
is filed. If business is done before filing it is deemed a General partner-
ship and all are individually liable.

Every renewal of a Limited partnership is required to be filed ex-
actly the same as at first, otherwise it becomes General.

398 Partnership Agreement. A large number of partnerships
are formed simply by a verbal agreement, and thus a wide opportunity
left for future disagreements, much friction, and frequently a waste of
money in the courts.

Properly, every partnership agreement should be reduced to writ-
ing, and should contain :

. The names in full of each member, and their place of residence.

. The nature of the business to be conducted.

. The place where it is to be conducted.

. The amount of capital that each partner invests,

. What partners are General, and which are Special or Limited, if
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any.
" 6. If any partner makes no cash investment, but whose experience,
or skill, ete., is his investment, that should also be inserted.

7. The date of commencement and duration of the partnership, if
it is for a definite period.

8. If a division of work is agreed upon between the partners, such
as for one partner only to sign all orders for goods, accept all drafts,
issue the notes, ete., it should be clearly revealed in the agreement.

9. Provision for settlement in case of the death or retirement of a
partner.

Besides these, there are various other things which could profitably
be embodied in the agreement, such as that neither should be a candidate
for a municipal office or an active political partisan without the consent
of the firm; also, that neither partner should indorse paper for others,
or become bail for any person, without consent of the firm, or to engage
in any other business that would require investment and possibly incur
loss. ~ Also, a provision for winding-up the business in case of a dis-
solution, or disagreement, ete.

If no limit is fixed it is a “partnership at will” and may be dis-
solved by any one of the partners by notice to all the others of his
renunciation. But such renunciation must be in good faith and not
made at a time unfavorable to the partnership. If the articles of
co-partnership were by Deed a notice in writing is sufficient.

399 Form of Articles of Partnership The following may
serve as a guide :

Elt‘ticlcs Of ngccnlcnt made the tenth day of September, in the year of
our Lord one thousand nine hundred and three.

Berw George Carlisle, John Adams and Charles Andrews, all of the City of
Hamilton, in the County of Wentworth, Province of Ontario.

WHEREAS the said parties hereto respectively are desirous of entering into a
Qo-partnership, in the business of the Manufacture and Sale of Furniture, at Hamilton
aforesaid, for the term, and subject to the stipulations hereinafter expressed.
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Now, THEREFORE, THESE PRESENTS WITNESs, that each of them the said parties
hereto, respectively, for himself, his heirs, executors and administrators, hereby
covenants, with the other of them, his executors and administrators, in manner fol-
lowing, that is to say :

1. That the said parties hereto, respectively, shall henceforth be, and continue
partners together in the said business of the Manufacture and Sale of Furniture, for
the full term of Five Years, to be computed from the tenth day of September, one
thousand nine hundred and three, if the said partners shall so long live, subject to
the provisions hereinafter contained for determining the said partnership.

2. That the said business shall be carried on under the firm name of the
Hamilton Furniture Co.

3. That the said partners shall invest capital as follows : George Carlisle, two
thousand dollars, cash; John Adams, fifteen hundred dollars, cash ; and Charles
Andrews, nine hundred dollars and tools and machinery valued at two thousand
dollars.

4. That the said partners shall be entitled to a salary in lieu of services, as

follows : George Cnrlinfe. as foreman of factory, twenty dollars per week ; John
Adams, as bookkeeper, twenty dollars per week ; and Charles Andrews, as salesman
in the store, fifteen dollars per week.
5. That the said partners shall furthermore be entitled to share the profits of
the said business in the proportion following, that is to say : According to the respec-
tive investment at commencement for the first year, and according to the net credit
of each at the beginning of each subsequent year :

AND that all losses in the said business for any year shall be borne by them in
the same proportion (unless the same shall be occasioned by the wilful neglect or
default of either of the said partners, in which case the same shall be made good by
the partner through whose neglect the same shall arise).

6. That the said partners shall each be at liberty, from time to time during the
said Partnership, to draw out of the said business, for private use, any sum or sums
not exceeding for each, the sum of three hundred dollars per annum in excess of
salary, such sums to be duly charged to each of them, respectively, and no greater
amount to be drawn by either of the said partners except by mutual consent; and
interest at five per cent. per annum shall be charged to each partner for such with-
drawal from the date of withdrawal until it is repaid, or until next annual settlement.

7. That all rent, taxes, salaries, wages and other outgoing expenses incurred
in respect of the said business, shall be paid and borne out of the profits of the said
business.

8. That the said partners shall keep, or cause to be kept, proper and correct
books of account of all the partnership moneys received and paid, and all business
transacted on partnership account, and of all other matters of which accounts ought
to be kept, according to the usual and regular course of the said business, which said
books shall be open to the inspection of all the partners, or their legal representatives.
A general balance or statement of the said accounts, stock in trade and business
and of accounts between the said partners, shall be made and taken on the first day
of March in each year of the said term, and oftener if required.

9. That the said partners shall be true and just to each other in all matters of
the said co-partnership, and shall at all times, during the continuance thereof,
diligently and faithfully employ themselves, respectively, in the conduct and concerns
of the said business, and devote their whole time exclusively thereto, and neither of
them shall transact or be engaged in any other business or trade whatsoever : And
the said partners, or either of them, during the continuance of the said co-partner-
ship, shall not, either in the name of the said partnership or individually in their
own names, draw or accept any bill or bills, promissory note or notes, or become bail
or surety for any person or persons, or knowingly or wilfully do, commit or permit
any act, matter or thing by which, or by means of which, the said partnership
moneys or effects shall be seized, attached or taken in execution ; and in case either
partner shall fail or make default in the performances of any of the agreements of
articles of the said partnership, in so far as the same is or are to be observed by him,
then the other partner shall represent in writing to such partner offending, in what
he may be so in default ; and in case the same shall not be rectified by a time to be
specifiad for that purpose by the partner so representing, the said partnership shall
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thereupon at once, or at any other time to be so specified as aforesaid by the partners
offended inst, be dissolved and determined accordingly.

10. That in case either of the said partners shall die before the expivation of
the term of the said co-partnership, then the surviving partners shall, within the six
ealendar months after such decease, settle and adjust with the representative or
representatives of such deceased partner, all accounts, matters and things relating to
the said co-partnership, and that the said survivors shall continue to earry on thence-
forth, for their sole benefit, the co-partnership business,

I wirNess THEREOF the said parties hereto have hereunto set their hands and
seals.

Signed, Sealed and livlm-rml' GEORGE CARLISLE. ‘
In the presence of Joux Apaws,
W. Sweervay, ) CHARLES ANDREWS, ‘

400 Registration of Partnership. Every General partnership
must be registered or filed within a definite time, which varies some in
the different Provinces, or be liable to a heavy penalty, and every
Limited partnership must be registered immediately or it is deemed only
a General partnership and the Special partners liable for debts equally
with the General. Actions against partners in trade who have not
registered may be brought against any one without naming the others
on the writ or the said co-partnership firm.

In Ontario Limited partnership must be filed at the office of the
Clerk of the County Court before commencing business; and a General
partnership at the County Registry Office where the business is carried
on within six months after the partnership is formed. The penalty for
not registering is 3100, one-half to go to the prosecutor and the other to
the Crown. The fee for registering Limited partnership is 25¢., and 50c.
for General.

In Manitoba General partnership must be filed within six months.
For the Eastern Judicial District they are filed at the office of the Clerk
of the Court of Queen’s Bench, and for the Western Judicial District
with the Deputy Clerk of the Crown and Pleas. The fee for filing is
#1. Limited partnership to be filed in the office of the Judicial District
in which the principal pYnco of business is situated, and if the principal
place of business is not in a Land Titles district then it must also be filed
in the office of the Registrar of the registration district in which it is
situated. Fee for filing, $1.

In British Columbia General partnership must be registered within
three months with the Registrar of the County Court. Fee for filing,
81, if not over 200 words, and 20 cents for every 100 words thereafter.
Limited partnership certificate must be signed before a notary public
and filed in the office of the Registrar of the County in which the
principal place of business is situate. Fee for filing, $2.

In North-West Territories General partnership must be registered
within six months in the office of the Registration Clerk of the registra-
tion district for registration of chattel mortgages in which the business
is to be conducted. Fee for filing, 50c.

The certificate for Limited partnership must be signed before a
notary publie, who will certify the same, and then filed in the office of
the Deputy Clerk of the Supreme Court where the principal place of
business is situate. Fee, 23c.
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In New Brunswick, both General and Special partnerships must be
registered before commencing business. Fee for former, 25c.; for latter,
50c. Limited partnerships must be filed in the office of the Registrar of
Deeds of the county in which the principal place of business is situate,
and when there are places of bnsiness in different counties, then a
certified copy of the certificate must be filed in each such county. A
copy of the certiticate must be published in a newspaper published in
the county where principal place of business is situate.

In Nova Scotia the certificate to be filed in the office of the
Registrar of Deeds within three months. The fee is 25c. if not over two
hundred words.

The penalty for failure to register for each partner is no tless than
$20, nor more than $100. The certificate for Limited partnership must
be acknowledged by the parties signing it before a Judge of the Supreme
Court or a Justice of the Peace and then filed, after being certified, in
the office of the Registrar of Deeds in the county in which the principal
place of business is situate. At the same time and place must be filed
an affidavit by one or more of either the General or Limited parties
declaring that the sums specified in the certificate had in good faith
been paid. As soon as such partnership is registered it shall be published
at least six weeks in the Royal Gazette and one other newspaper
published at Halifax, and by handbills posted up in some public places
in the township where the business is carried on.

In Quebee, both General and Limited partnership the declaration
must be filed with the Prothonotary of the district and the Registrar of
the County in which the principal place of business is situate within
sixty days after formation of the partnership. Failure to comply incurs
a penalty of $200.

In Newfoundland the certificate must be acknowledged before a
notary publie who shall certify whether it was made in Newfoundland
or abroad. The certificate is then filed in the office of the Colonial
Secretary. When there are places of business in different districts a
copy of the certificate certitied by the Colonial Secretary must be
recorded in the office of the Registrar of Deeds for such districts. At
same time of filing certificate an affidavit of one or more of the partners
must be made that the sums specified in the certificate had been in good
faith actually paid. The terms of the partnership must also be published
at least in six consecutive issues of the Royal Gazette after registration,
and in one or two other papers as the Colonial Secretary shall designate.
If not so registered and so published the partnership shall be deemed
a General partnership. The form of certificate is similar to the one
shown in this book for Limited partnerships. For affidavit of newspaper
publishers as to publication and other forms, see Consolidated Statutes,
Chap. 88.

401 Form for Registration, for General partnership.

PROVINCE OF ONTARIO, We, James Smith and James Robinson, of
}the City of Guelph, County of Wellington,
County of Wellington. ) Province of Ontario, hereby certify :

1. That we have carried on and intend to carry on the trade and
business of Carriage Building and General Blacksmithing at Guelph, in
partnership, under the name and firm of Smith & Robinson.
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2. That the said partnership has subsisted since the 15th day of
May, 1903
3. That we are and have been since the said day the only members
of the said partnership.
Witness our hands at Guelph, this 2nd day of June, 1903.
JAMES SMITH.
JAMES ROBINSON,
The above form of declaration is identical in all the Provinces as
provided by statute, simply change the name of Province when used in
other provinces.
402 Form for Registration of Limited partnership.
Provinee of .... We, the undersigned, do hereby certify that we
County of.... -have entered into co-partnership under the style or
) tirm of (B. D. & Co.), as (Grocers and Commission
Merchants), which firm consists of (A. B.), usually residing at . ..., and
(C. D.), residing usually at . . . ., as General partners ; and (E. F.), residing
usually at .. .., and (G. H.), residing usually at . . . .,as Special partners,
the said (E. F.) having contributed $4,000, and the said (G. H.) 8,000,
to capital stock of the said partnership.

The said partnership commenced on the . ... dayof ...., 19.., and
terminates on the .... day of ...., 19.
Dated this .... day of ...., 19..
Signed in the A. B.
presence of 1 C. D.
T.M, § E F.
Notary Public. ’ G. H.

The certificate for a Limited partnership must be signed before a
notary public, who shall duly certify the same. If any false statement
is made in such certificate all the members shall become liable as General
partners.

403 Partnership Capital. The capital a partner contributes to
the partnersnip may be in cash, real estate, personal property, or secret
process of manufacture, a patent right, copyright, labor, skill, or time in
management, good-will of an established business, ete., and in each case be
subject to the same liabilities, and possess equal privileges.

404 The Firm Name. There are no restrictions placed upon the
choice of a Firm name for a partnership, as in case of a stock company.

Any individual who wishes to add “ & Co.” to his name, or to use any
special name other than his own may do so by registering a declaration to
that effect, the same as though a number of persons were united, and he is
liable to the same penalty if he does not register.

In signing any documents the firm name should always be used
without the least variation. In many cases the partners would not be
liable if the name of the firm is varied, nor if the person signing is not
acting within the scope of his authority.

405 Non-Trading Firms. Firms that are not trading firms, such
as a law firm, do not come under the partnership laws, neither can they
give a note as a firm. They may all sign it, but it is only as a joint and
several note, the same as though they were not associated personally.
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406 Church Trustees may be held personally liable if they sign
their names to any document for church purposes, as there is no Act of
Parliament giving them power to act as such, or authority to bind others
whom they may chance to represent; but this does not apply to mortgages
on property of the church congregation.

The same is true of the officers of the various social and benevolent
associations.

407 Powers and Limitations of Partners. Each general partner,
unless prohibited in the articles of co-partnership, becomes a general agent
of the tirm and has power to act for the firm.

He may bind the firm in all matters that come within the limits of
the business undertaken by the firm. For instance: If a firm were
engaged in the grocery business a partner could bind a firm in such
transactions as would properly belong to the grocery trade; but he could
not for anything pertaining to a coal business, or 1n real estate, ete.

Each partner can act for the firm unless he is prohibited in the
partnership agreement. He may receive payments of bills and accounts,
compromise with a debtor, or represent the firm in a suit at court, or
borrow money necessary to carry on the firmn'’s business.

He may make a note or accept a draft for the firm in the regular
course of business, if the partnership agreement does not prohibit him,
or do any other act he deems necessary in the interest of the firm.

If a bill or note is signed by one of the firm the firm can be held
liable, providing that two things can be proved, viz., that it was for the
firm purposes, and that the person signing it had proper authority to do so.

A promissory note or acceptance bearing the firm name signed by a
partner, although not given for firm purposes, will be collected if it passes
before maturity into the hands of an innocent holder for value.

A partner not invested with the right, and binding his co-partners,
renders himself liable to them.

One partner cannot bind the firm by an instrument under seal unless
he has been empowered by an instrument under seal to do so.

A Partner Cannot Sue the Firm, as that would be in reality suing
himself, for the firm does not exist without him. If, however, he has a
a private debt or claim against the firm which the firm will not pay
he may assign it toa third party and they may sue.

One member of a firm has no right to sign the firm name for pur-
poses of suretyship or on private account. He must not employ the
property of the firm for his own private use. He must not pledge the
credit of the firm for his own personal benefit. He must not give a firm
note in payment of a private debt. He should not issue a firm cheque
in payment of a private account, unless he makes the cheque payable to
his own order, and then indorses it before delivery.

In general, he must not do anything contrary to the partnership
agreement or anything prejudical to the interests of the firm.

408 Partner Selling His Interest. A partner cannot sell his
interest without the consent of his associates. If he should sell without
such consent it voids the partnership agreement and a dissolution must
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take place. The remaining partners may accept the new member, but it
makes a new partnership even though no other change may be made in
the articles of agreement, and must be registered again.

409 Retiring Partner. Where no fixed time has been agreed
upon a partner may determine the partnership at any time by giving a
reasonable notice of his intention so to do to all the other partners.
Where the partnership was formed by Deed, a notice in writing, signed
by the partner giving it, is sufficient for the purpose.

A retiring partner from a partnership firm, in order to protect
himself from the future liabilities of the firm, must, in addition to the
advertisements already mentioned, register a declaration of the dissolu-
tion at the office where the partnership is registered. (See Section 415
for form.)

This, of course does not free him from previous liabilities thus
incurred while he was a member. Nothing but a release from the
individual ereditors can free him from the past liabilities.

410 Insolvent Partnership. A partnership firm becoming in-
solvent, the entire partnership property would be taken first to satisty
the firm debts. If this did not satisfy the claims, then the private
property of all or any of the general partners would, subject to priority
of the partner’s private creditors, be taken to satisfy the debts.

The Special or Limited partner in such case would only be liable to
the amount of interest he has in the business. If he had previously
withdrawn part of his capital, and had not effected a new registration,
he would still be liable for the amount withdrawn.

411 Suits against Partners. Actions against the business of a
partnership, both General and Limited, must be brought against the
general partners in the same manner as if there were no special partner.

The partnership property cannot be seized for the private debt of a
partner contracted either before or after the partnership was formed.
The court, or judge in chambers may order that such partner’s
interest may be charged for the payment of the debt, and may also
appoint a receiver to receive such partner’s share of the profits to apply
on the debt. But such receiver cannot interfere in the management of
the business, and cannot compel the partners to show him the books.
The other partners are at liberty to redeem such partner’s interest that
is charged, and in case a sale of the interest is ordered they may
purchase it.

412 Dissolution of Partnership. The following are among the
things that call for a dissolution of partnership :

. Insolvency of one of the partners in his private business.

. Insanity of one of the partners.

. Death of one of the partners.

Mutual consent.

5. Marriage of a female partner in some of the provinces.

The above events do not necessitate o dissolution, but they are a
sufficient cause, and if any of the firm should demand a dissolution it
must be complied with.

N
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They are also dissolved by expiration of time, by the completion of
the work for which they were formed, or by a decree of the court.

In the case of a dissolution, notice must be given to the public in
the following manner :

For persons whose business is confined to any one Province, notice
would be given in the Official Gazette.

For persons whose business extends to other provinces, notice must
be given in the Canada Gazette.

1t is also customary to give notice in the local press and to send
circulars to each individual firm with whom business has been done.

In all cases it is also necessary when dissolution takes place before
the term of partnership expires that a declaration of dissolution be filed
in the office where the certificate of partnership was filed at its formation.
(See Section 400.)

In Nova Scotia, besides the filing of the declaration of dissolution
as here stated, it is necessary to advertise it in four weeks’ issue of the
Royal (azette, and four weeks in a newspaper where the business is
located.

Newfoundland also requires the publication in the Gazelte, and one
other paper for four weeks, besides filing the declaration of dissolution
in office of Colonial Secretary.

413 Dissolution by Decree of Court. Sometimes partners fail
to agree and by continual quarrelling or pulling in opposite directions
the business of the partnership suffers. If they cannot agree on a disso-
tion they may apply to a competent court and obtain an order for

dissolution. The following would be grounds upon which such an order
may be obtained :
1. Fraudulent conduct by a Fnrtner.

2. Violation of the articles of partnership.

3. Unreasonable exclusion of partner from sharing in the manage-
ment of the business.

4. Quarrelling to an extent to render it impossible to properly and
successfully carry on the business of the firm.

5. Inability of the partner to act, on account of permanent illness,
or being otherwise disabled.

6. Intemperance or immorality of a partner that would have the
effect of injuring the business or impairing the credit of the firm.

414 Form of Dissolution by Agreement may be endorsed on
back of the partnership deed or agreement :

We, the undersigned, do hereby mutually agree that the partner-
ship heretofore subsisting between us, as Furniture Manufacturers,
under the within Articles of Co-Partnership, be and the same is hereby
dissolved, except for the purposes of the final liquidation and settlement
of the business thereof ; and upon such settlement wholly to cease and
determine.

In witness whereof, we have hereunto set our hands and seals this

, A.D. 1903.

Signed, Sealed and Delivered GEORGE CARLISLE.
in the presence of JOHN ADAMS.
LEONARD SpEDan.f CHARLES ANDREWS.,
1
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415 Registration of Dissolution.

A notice of a disolution of a partnership is required to be recorded
in the same office in which the certificate of Partnership was filed at its
formation. The following is a statutory form provided by the various
Provinces :

PROVINCE OF ONTARIO:) I, James Robinson, formerly a member of

County of Lincoln. [the firm carrying on the business of Carriage
Building and General Blacksmithing at Guelph, County of Wellington,
under the style of Smith & Robinson, do hereby certify that the said
pertnership was, on the 2nd day of September, dissolved.

Witness my hand at Guelph, this the third day of September, 1903,

JAMES ROBINSON.

The pronoun “ we " may be used instead of “ 1" at the beginning of
above declaration and all partners sign it if desired to do so, or as many
of them as wish. The above form would be suitable for a retiring
partner to register if the other members of the firm did not file a

declaration of dissolution.

416 Notice to Public of Dissolution in newspaper or Gazette.
Notice is hereby given that the co-partnership here’ofore subsisting
between the undersigned as General Merchants, under the firm name of
Dell, Austin & Co., at Brantford, Ont., has been this day dissolved by
mutual consent. All debts due to the said partnership are to be paid to
W. A. Dell at his office, 106 Main street, and all partnership debts to be
paid by him.
Wu. A. DELL.
Brantford, June 20th, 1903, E. AusTIN,
P. DE Wirr.
If the business were intended to be continued by merely a change
of partners the following addition to the notice would answer :

Notice is hereby given that the co-partnership heretofore subsisting
between the undersigned as General Merchants, under the firm name of
Dell, Austin & Co., at Brantford, Ont., has been this day dissolved by
mutual consent. The business will hereafter be carried on by W. A,
Dell and E. Austin, by whom all debts of the old firm will be paid and
to whom all outstanding accounts due the old firm are to be paid.

W A. DELL.
Brantford, June 20th, 1903. E. AUSTIN,
P. DE WirT.

417 Business After Dissolution. After dissolution no partner
has a right to sign the firm’'s name without a power of attorney. If a
note has to be given the only alternative is for each partner to sign his
name separately.

A partner, after dissolution, has power to demand that the assets be
used exclusively to pay off the firm's liabilities before anything can be
appropriated by the partners.
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CHAPTER XVIL
JOINT STOCK COMPANIES.

418 A joint stock company is an association of individuals
possessing corporate powers, enabling them to transact business as a
single individual.

There are two methods by which corporations are constituted in
Canada: (1) By Special Act of Parliament. (2) By Letters Patent
issued under the Companies Act. It is the latter only that will be dealt
with in this chapter.

The incorporation of a joint stock company may be effected either
under Dominion or Provincial authority.  Banking, railway, telegraph,
telephone, and insurance companies cannot obtain u charter under the
Companies Act, but must be incorporated by Special Act, as the powers
they seek are so extensive that special legislation is necessary to
determine their limit and safeguard public interest.

In the North-West Territories, British Columbia and Newfound-
land joint stock companies are formed by Registration instead of
Letters Patent, and they will therefore be treated separately at the
end of this chapter.

419 Advantages of Incorporation. Among the advantages of
incorporation the three following are of chief importance: (1) A larger
number of persons, including employees, may become financially
interested in the business than would be possible in any other way. (2)
Ample capital may be secured and, if desired, largely from small
investors. (3) And, lastly, the limited liability of shareholders. If the
business does not prove successful no one need lose more money than
the stock he subseribed for, thus differing entirely from an individual
business or a general partnership.

420 Prospectus. In cases where capital is desired from the
public outside the parties immediately interested in the formation of the
company, a Prospectus is usually issued. This, however, is only a
business circular to solicit shareholders and may take any form the
judgment of the promoters suggest. It should contain for its heading
the name of the company, and set forth the prospective advantages and
gains truthfully, as there is stringent legislation against misrepresenta-
tion in the “ Prospectus.” The names of the provisional directors and
chief stockholders would always be deemed good drawing cards, and the
d]c-cument would naturally close with a blank form of application for
shares,

In the North-West Territories the prospectus must state the date
upon which it was issued, and it must be signed by every director or his
duly authorized agent, and be tiled with the registrar on or before the
date of its issue. The prospectus must also state on its face that it has
been so filed. In default of these requirements every officer and agent
who is a party to its issue shall be liable to a penalty of $25 for every
day during which such default continues. For contents of such
prospectus, see Section 56, Chap. 20, of the Ordinances for 1901.
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421 How to Form a Company. About the first step taken either
by the solicitor, or any person doing the official correspondence, is to com-
municate with the Secretary of State, Ottawa, or with the Provineial
Secretary, as the case may be, concerning the formation of the company,
who will forward a copy of the Act together with the necessary instruc-
tions and also a blank petition for the signatures of the applicants. This
is always necessary, as the regulations are liable to be changed by Order-
in-Council, and it saves time to get the information direct from the Gov-
ernment at the time, and also because the blank forms cannot be obtained
from any other source.

If the business of the Company is intended to extend to more than one
Province, as for instance, a steamship line between Toronto and Montreal,
then the charter should be taken from the Dominion Government and the
application should be addressed to

The Honorable
The Secretary of State,
Ottawa, Canada.

But if the business would be confined to the one Province, as a mer-
cantile firm or manufactory, then the charter would be obtained from the
Provincial Government and the application addressed to

The Honorable
The Provincial Secretary,
Toronto, Ont.
Or Winnipeg, or Halifax, or as the case may be,

The next thing to be done is to open a Stock Book, which gives the
name of the Company, the amount of capital, the number of shares and
the amount of each share. In this book the subseribers enter their names
and the number of shares they wish to take; when the proportional
amount of stock has been taken and the required amount paid in, applica-
tion may be made for Letters Patent.

In Ontario the stock book must now be made in duplicate, and one of
the duplicates deposited in the office of the Provincial Secretary.

422 Advertising in the Official Gazette. Before the application
can be made for incorporation under the Dominion Act, the applicants
must give at least one month's previous notice in the Canada Gazette of
their intention to apply for the same.

Ontario does not require the notice in the Gazette except in special
cases where the Department directs that it be given.

Quebee, Nova Scotia and Manitoba one month’s notice in the official
Gazette; New Brunswick, two weeks' notice in Royal GGazette; and North-
West Territories, one notice in the official (7azette, and in three consecu-
tive weekly issues of a newspaper published at or nearest to the chief
place of business for the company.

In the North-West Territories the petition must be forwarded not
later than two months after publishing the notice in the official Gazette,
and all the other Provinces within one month.

423 The Petition. The Government furnishes the blank printed
forms of Petition and full instructions for signatures. After being filled
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out according to instructions it is forwarded to the Secretary of State, or
the Provincial Secretary, as the case may be, accompanied by the govern-
ment fee, affidavits and copy of advertisement, where advertisement is
required.

: The Petition for all the Provinces is nearly identical and requires the
following information: The name, residence and occupation of each
applicant in full; the proposed corporate name of the company: its object
or nature of business ; amount of capital ; number of shares; its chief
place of business; the names of its first or Provisional Directors ; and the
amount each applicant or petitioner subseribed for in the Memorandum of
Agreement and Stock Book.

In Quebee and N. W. Territories the government does not furnish
the blank forms for the Petition and affidavit, ete., but the forms used
in the other Provinces are suitable and will serve as guides.

The Dominion Act requires that before application can be made
one-half the proposed capital must be subscribed and at least ten per
cent. paid in. If it is a loan company the capital stock must not be less
than $100,000, and ten per cent. paid in. The amount thus paid in must
be deposited in some chartered Bank to the credit of the Receiver-General,
and the certificate of deposit for the same must accompany the Petition.
The deposit will be returned after the Letters Patent is signed. The
Dominion Act requires that the Petition be signed by not less than five
persons.

In Ontario the Petition must be signed by no less than five persons
who are 21 years of age. Manitoba requires five signatures, North-West
Territories not less than three, British Columbia five or more; Quebee,
Nova Scotia and New Brunswick, not less than five, and Newfoundland
not less than three.

Upon receipt of the Petition, with the fees, if charter is granted, notice
will be given by the Department in the official Gazetteof the LettersPatent,
when the parties therein named and their successors become a body
corporate and politic by the name mentioned in the same.

424 The name of the company must not be the same or even
similar to that of any other company, whether incorporated or not, and
must not be objectionable in any other way. The word “ Royal ” cannot
be used as part of the name without a special license from the Home
Office.

425 Place of Business. All the Provinces and Newfoundland
require every limited company, whether by Letters Patent or by registra-
tion, to have a registered place of business within the Provinee or Terri-
tory to which all communications may be addressed. A penalty is
attached for not having such head office, and in the N. W. Territories and
British Columbia it is $25 for each day the company carries on business
without such registered office.

426 The Government Fee inall the Provinces may vary at differ-
ent times. It runs from %10 to $500, according to the nature of the
company and the amount of capital stock. The government fee is liable
to be changed by Order-in-Council at any time, we will here only give
those for Dominion charter.
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The Dominion Act requires following fees:

1. When proposed capital is $1,000,000 or upwards . ... .. ... 2500
2, " L " 500,000 but less than $1, 300
3. “ : 200,000 © ¢ 500,000, . 250
4. " & : 100,000 ¢ " 200,000.. 200
5 L -+ o 40000 © # 100,000.. 150
6. e “ 40,000 orless ..........cvvu. . 100

In Ontario the fees have been changed, so that the lowest fee now is
8100, where the capital is $40,000 or less, except for cheese and butter
companies, which are $10; educational and cemetery companies, not
having gain for their object, 10, and athletie associations, $50.

In the N. W. Territories the lowest fee is £10, where the capital
does not exceed 210,000, and the same amount where the number of
members does not exceed ten in a company not divided into shares.

427 Extra Provincial Companies, that is, those incorporated in
any other Province of the Dominion or in another country, need not
obtain fresh Letters Patent, but must secure a license or register in the
Provinces in which they wish to establish branch places of business.
They must also make the required government returns annually. If
they neglect to register they are liable to heavy penalty. In the N. W.
Territories the penalty is $25 per day while such neglect continues.

428 Supplementary Letters Patent are required when :

1. The company would desire to change its corporate name.

2. To obtain further powers.

3. To either increase or to decrease its capital stock.

4. To subdivide its existing shares.

In the N. W, Territories the company may by a special resolution
and with the approval of the Registrar change its name. A company
divided into shares may increase its capital, or a company not divided
into shares may increase the number of its members by resolution, but
notice of such changes must be forwarded to the Registrar within fifteen
days or the company will be liable to a penalty of $25 for each day of
such default, and every manager, director or officer of the company who
authorizes, or knowingly permits such neglect to notify the Registrar is
liable to the same penalty

They may also reduce their capital by resolution of the company,
but must have an order from the Supreme Court for such action.

4 Board of Directors. The provisional directors named in
the Letters Patent manage the affairs of the company until the first
general meeting of its members. The Ontario Act requires the provisional
directors, by registered letter, to call the first general meeting within
two months after date of the Letters Patent for the election of directors
and the further organization of the company, enactment of hy-laws, ete.
If the directors do not call such meeting within two months then any
three or more of the shareholders have power to call such meeting. They
are elected annually by the stockholders, and during their term they
have the whole management of the business. No person can be a
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director unless he holds stock absolutely in his own right and is not in
arrears on any call on stock. Election of directors must be by ballot.

The provisional board of directors in Ontario, New Brunswick and
Manitoba must not be less than three, and must be petitioners and
shareholders in their own name.

In North-West Territories and Qnebee, not less than three nor more
than nine ; Nova Scotia, not less than three nor more than fifteen.

Quebee requires that a majority of the first directors be British
subjects and residents of Canada. The Dominion Act requires the
provisional directors to be not less than three nor more than fifteen, and
a majority to be residents of Canada.

The board of directors continue to hold office until their successors
are duly elected at a general meeting of shareholders.

Directors cannot vote or act by proxy.

430 Books to be Kept. The law requires certain books to be
kept, giving the names of the stockholders and the shares owned by
each, the amount paid in on stock, the names and addresses of the
directors.

They are as follows :

1. A book containing copy of Letters Patent.

2, A register of shareholders, present and past.

3. A register of directors.

4. A register of transfers of stock.

5. The stock ledger, giving number of shares held by each stock-
holder.

6. A minute book containing proceedings of all meetings.

7. And, lastly, books of account containing a full record of all the
company’s business.

All these books are to be at the head office of the company, and
open for inspection by shareholders and creditors at all reasonable hours
on business days.

431 Capital Stock of a company is that which has been sub-
scribed. It may be all paid up or only partially paid. It may be
common stock or “preferred stock.” The common stock entitles its
holders to share pro rata in the profits of the business. Preference stock
is that which is issued entitling its holder to a certain rate of dividend
out of the net profits in priority to the holders of common stock.
Watered stock is that which is issued, generally to previous stockholders,
as fully paid up, when only a part or none of it has been paid. Such
stock is always issued to defraud the public in some way.

432 Unpaid Stock. Stock that has been subseribed for but not
paid up stands as a resource, and is a security to the public, and if the
company becomes insolvent each stockholder would have to pay up the
balance of his unpaid shares, but no more. Creditors cannot sue the
shareholders until they have failed to recover from the company
property.

433 Transfer of Stock. Shares in a stock company are personal
property. They may be sold or transferred if they have been paid up.
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If they are not paid up they can only be sold by the consent of the
directors.

434 Shares are supposed to be paid in cash. The Dominion and
Ontario Acts require that if not paid in cash evidence of the transfer of
property must be given the Department and receive its approval. Fully
paid-up stock may be transferred almost as freely as a promissory note,
except where the “certificate of stock” places some restriction on its
transfer, which, of course, must be complied with. Shares not fully paid
up can only be transferred where the directors are willing to accept the
transferce. and a record of the transaction made in the company’s books.

435 Shareholders in a company are not like partners in a
partnership business. They may contract with the company the same
as any other person, sue and execute their judgments against the
company’s goods, and in case of winding up they rank with the other
creditors.

They have, however, no right to the property of the company nor
to the profits until a dividend has been declared. In conducting
compun{) business they can only work through the company. They
cannot be expelled from the company nor deprived of their right to
vote by either the officers, or directors and the other shareholders
combined.

If the business is carried on when the number of shareholders is
less than the number required by statute to sign the petition, for a
period of six months, the members individually become liable for
company debts if they know the number has been so reduced. They
may free themselves from personal liability by serving a written protest
upon the company, and by registered letter notifying the Provincial
Secretary of such protest and the facts upon which it is based. If
company refuses to increase the number of members to the required
number its charter may be revoked.

436 Voting. The person whose name is on the register for shares
has a vote for each share he holds. An absent person may vote by
proxy, and a person holding shares in trust for another person may vote
on them if his name stands on the register as holding such shares in
trust. A chairman may vote on his own shares and also has a casting
vote in case of a tie. Directors can only legally vote at the meeting,
and cannot elsewhere give separate assent to proceedings.

437 Dividends can only be paid out of the profits. If there has
not been a profit over the running expenses, no dividend can be declared,
for if the officers were to declare a dividend out of the capital, they
would make themselves personally liable for the amount of dividend in
case the company went into liquidation. Dividends that might be
declared by the directors after the transfer of any shares are payable
to the purchaser, whether the transfer has yet been registered or not,
and no matter when the dividend was earned. It is a matter wholly
in the hands of the directors whether to declare a dividend or not,
or to use the profits for an extension of business, and the courts will
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not interfere in such matters unless it is evident they have acted in
bad faith, or positive neglect of duty.

438 Liability of Directors. The Dominion Act, also Ontario,
British Columbia and Newfoundland make every Director of the com-
pany, if he knowingly permits the neglect of using the word “ Limited,”
as given in section 442, liable to a like penalty. And in all the
Provinces if they pay dividends out of stock, they are personally liable
to creditors for the amount, or if they make loans to shareholders.

In Ontario, Quebec, and Mnnitogu, Directors are liable to laborers
and apprentices for one year’s wages, in North-West Territories for six
months’ wages, providing it has been sued for within one year after
due, and the execution against the company has been returned un-
satisfied ; and providing also the Director has been sued for the same
within one year from the time when he ceased to be such Director.

Under the Dominion Act, and in Nova Scotia and North-West
Territories, Directors are liable for six months’ wages; but New Bruns-
wick, Prince Edward Island and British Columbia do not directly make
Directors liable for wages. Also for annual statement, as in next
section. Also if they pay dividends when the company is actually
insolvent, they are personally liable to creditors for the amount. If any
Director present when such dividend is declared does forthwith, or any
Director then absent, within twenty-four hours after he becomes aware
thereof and is able to do so, enters on the minutes of the Board of
Directors his protest against the same, and within eight days thereafter
causes such protest to be published in at least one newspaper as near as

possible to the office or chief place of business of the company, he may
thereby, but not otherwise, exonerate himself from liability.
Managing Directors and officers in signing notes, accepting drafts,
ete., if they do not use the name of the comruny with the word
e

“ Limited ” they render themselves personally liab
the company liable to a fine.

Also personally liable for knowingly permitting the using of a seal
without the word “ Limited ” on it.

All the Provinces make the Directors liable for false statements in
Prospectuses, for malfeasance in office, for false reports of the condition
of the business; and some of the Provinces if they fail to make the
required returns to Government make the Directors and officers
responsible for the neglect liable to a penalty as well as the company.

Directors act in the double capacity of agents and trustees for the
company, and must therefore act within their authority to bind the
company. The public have opportunity to know, and the law presumes
them to know the powers of companies, so that acts of the Directors
where they exceed their authority are voidable and may be repudiated
by the company. Directors are forbidden by law to have any pecuniary
interest in any contract with the company, and must not purchase
Yroperty from the company, even under execution or foreclosure sale.

f they do they are deemed trustees for the company and must turn it
over to the company when repaid the price. Every Director should
obtain a copy of the Act under which the company is incorporated.

for the amount, and
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439 Annual Statement. The Government each year furnishes
the company with blank forms to be filled in by the officers of the com-
pany, giving detailed information on company affairs, the stockholders,
transfers, ete., one copy of which to be forwarded to the Government
and the other to be posted up in the head office of the company before
a certain day named.

If this i1s not done by the proper date the company, in nearly all
the Provinces, incurs a penalty of $20 a day for every day during which
the default continues. In North-West Territories the penalty is $25
per day. And every director, manager or secretary of the company who
knowingly or wilfully permits such default incurs the like penalty.

In Ontario a fee is now required to be sent with the annual state-
ment to Provincial Secretary, ranging from $2.00 to $5.00, according to
amount of eapital ; and also with every by-law of the company required
to be filed in the Provincial Secretary’s office.

440 Limited Liability. In stock companies a shareholder is only
liable to creditors to the amount of stock he has subscribed for. This is
the great distinctive feature of joint stock companies. The company
may be wrecked by bad management and subseribers lose the amount of
the stock they purchased, but there their loss stops, creditors cannot
touch their private business nor enter their homes to seize and sell. It
is very much safer than a general partnership.

441 Double Liability applies only to chartered banks. A stock-
holder in a chartered bank 1s liable to ereditors for double the amount of
stock he subseribed for. That is, in ease the bank fuils he is required to
pay the whole of his stock, and then another sum of same amount, if
necessary, to pay the bank’s liabilities.

442 Use of Word “Limited.” The Dominion Act requires that
every incorporated company shall keep painted or affixed its name with
the word * Limited ” after the name on the outside of their office or place
of business in legible letters, also on its seal, and invoices, receipts, notes,
drafts, cheques, indorsements, advertisements, letter heads and wherever
the name appears. Penalty for neglect to so use it is $20 per day.

The Ontario Act as now amended does not require the name to be
on the outside of the place of business, but if it is used the name must
be in legible characters and the word “ Limited ” in its unabbreviated
form as the last word. “Limited” as the last word of the name must
also be on its seal, appear in all advertisements, on invoices, written
contracts, in the signature to cheques, notes, drafts, indorsements, leases,
money orders, and wherever the name of the company appears. In cases
where the words *“ Company,” “ Club,” “ Association,” or similar words,
form part of the name the word “ Limited” may be abbreviated, as
“ Ltd.,” but where such words do not form part of the corporate name,
then the word “Limited” must appear in full and in same size of
letters as the rest of the name. Marking packing boxes, ete., the word
“ Limited " need not be used, as that is not deemed an advertisement.

For neglect to so use the word every company, director, manager
and employee responsible for the default shall incur a penalty not
exceeding 810 for each offence, and for a second conviction of this offence
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a penalty not exceeding $100. Prosecutions must be commenced within
six months.

In British Columbia, N. W. Territories and Newfoundland the
penalty is $25 per day for neglect to place company name with the word
“ Limited” on the front of their place of business, as well as on the
invoices, advertisements, ete.

443 In British Columbia, N. W. Territories and Newfound-
land stock companies are formed by Registration instead of by Letters
Patent; as in the other provinces. In British Columbia and N. W.
Territories no company consisting of more than twenty persons, and in
Newfoundland ten persons, ean carry on business within the scope of
the Stock Companies’ Act for the purposes of gain unless registered as a
stock company, or unless workinﬁ under some other Act or Letters
Patent. The remainder of this chapter applies to British Columbia,
Newfoundland and N. W, Territories. The new N. W. Territories Act
is chap. 20 of 1901.

444 Memorandum of Association. To form a company any
five or more persons, twenty-one years of age, may subscribe their names
to the memorandum of association, and forward the same with the
necessary affidavits, Government fee, ete., to the Registrar of Joint Stock
Companies, and thus become an incorﬁomted company either with or
without limited liability, according to the articles of assoeciation.

If any incorporated company carries on business when the number
of members is less than five for a period of six months thereafter, every
member that is cognizant of that fact becornes personally liable for debts
contracted during such period, the same as in a General partnership.

In Newfoundland any three or more persons may subscribe their
names to a memorandum of association and register as a company. Fee
for registering when capital does not exceed $10,000 is 810, and when it
is 25,000, a fee of $25.

In Newfoundland correspondence is addressed to

The Honorable The Colonial Secretary,
St. John,

445 Liability Limited to Unpaid Shares. Where the liability
is to be limited to the amount unpaid on the shares, the memorandum of
association must contain :

1. The name of the proposed company, with the addition of the
word * Limited ” as the last word of the name.

2. The place where the registered office of the company is to be
loeated.

3. The objeets for which the company is to be established.

4. The time for its continuance, if for a fixed time.

5. A declaration that the liability of the members is to be limited.

6. The amount of capital, divided into shares of fixed amount.

No subseriber can take less than one share.

446 Mining Companies restricted to mining operations may
have in their Memorandum of Association a provision that the share-
holders shall not be liable beyond what they have paid on their shares.
(See Sec. 56 of the Companies’ Act, 1897, for B. C.)
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447 Liability Limited by Guarantee. Where the liability of
members is to be limited to the amount they respectively undertake to
contribute to the assets in the event of the company being wound-up,
the Memorandum of Association must contain: (1) The name of the
proposed company, with the addition of the words “ Limited by Guaran-
tee " as the last words of the name. (2) Place of head office. (3) Object.
(4) A declaration that each member undertakes to contribute to the
assets of the company a sum not exceeding a specified amount in case
the company is wound up while he is a member, or within one year
afterwards, in settlement of liabilities contracted before the time at
which he ceased to be a member.

448 Unlimited Liability. In companies where there is no limit
placed on the liability of members (general partnership) the memoran-
dum of association, besides giving the proposed name of the company,
place of business, and object, must also be signed by each subseriber in
the presence of, and be attested by, at least one witness. This, when
registered, binds the company and the members, their heirs, executors
and administrators, to observe all its conditions, as though it were an
instrument under seal. This is the same for the other forms of company
as well.

449 Articles of Association. The memorandum of association
may in case of companies limited by shares, and shall in case of a
company limited by guarantee, or an unlimited company be accompanied
by Articles of Association preseribing the regulations by which the
company is to be conducted. The articles of association are to be
printed and signed by each subscriber in the presence of, and attested
by at least one witness, and when registered bind the company, the
members, their heirs, executors and administrators to the conditions.

In the N. W. Territories it is required that the articles of association
be written in separate paragraphs numbered arithmetically. In case of
a compnn{ with the capital divided into shares it must state the amount
of capital with which the company proposes to be registered, and in
case of a company whose capital is not divided into shares it must state
the number of members with which the company proposes to be
registered.

430 Features Same as Other Provinces. For name, see Sec.
424. Stock, 431 and 432. Annual statement for those divided into
shares, 430. Books to be kept, 430. Those limited by shares or guaran-
tees to have full name on outside of building, ete., 442, Dividends, 437;
Liability of Directors, 438 : Prospectus, 420.
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CHAPTER XVIIL
WILLS.

451 A Will is a written instrument left by a person in which he
gives directions for the disposal of his property after his death. A
person to make a valid will must be of the age of twenty-one years, of
sound mind and free from constraint or any undue influence. In New-
foundland a person seventeen years of age may make a valid will. (For
married women see See. 365.) The lawyer’s toast, “ Here's to the man
who writes his own will,” should not be forgotten by laymen. Not
everyone is fit to write a will; some lawyers are not fit. A will should
not be the last act of a man’s life. No wonder that so many of them
are broken in the courts ; dictated under int excit t, drawn in
haste, they do not represent the deliberate judgment of the testator or
meet the requirements of natural justice.

Soldiers in service and sailors at sea may dispose of their effects by
simply signing a written statement of how they wish their personal
property to be disposed of. But soldiers in barracks are not included in
this special provision.

A person can only leave one will, but may leave several codicils to
it, hence every will and codicil should be dated. If two or more wills
were left by the testator and neither one dated, neither one would
have any effect, and there would be an intestacy.

Alterations in a will would not affect its validity, but to take effect
as part of the will they must be initialled on the margin of the will by
both the testator and the witnesses as evidence that they were made
before the will was signed, or they might be referred to in a separate
memorandum in another part of the will, and attested as previously
mentioned.

In the interpretation of wills regard will always be had to the
circumstances existing at the time the will is made, and to the evident
intention of the testator. If there is any discrepancy between the
various clauses of the will, what was written last wiﬁ hold over the first
written.

A father is not compelled to will any portion of his property to the
children, but in Ontario and the other Provinces which give the wife a
right of dower, he cannot deprive her of her life interest in one-third
his real estate.

432 Changing of Wills. When a person makes a will, and then
living several years longer, it often becomes necessary to make a new
will on account of the many changes having taken place, in which case
it is better to burn the old one.

A will is revoked by the testator afterwards marrying, unless the
will states that it was made in anticipation of marriage, or where the
husband or wife elects by instrument in writing to take under the will,
or where it is made in the exercise of » power of appointment, and the
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property would not in the absence of such appointment pass to the
testator’s heir, executor, or next of kin,

433 Codicil. When only a few minor changes might be desired
to be made in a will, sometimes, instead of making a new will, it is as
well simply to make a codicil tu the will. Such a codicil should set
forth elearly :

That it is a codicil, and deseribe accurately the will it belongs to.

2. It should be signed and witnessed the same as a will, but using
the word “codicil” in place where * will " is used.

3. If it gives a legacy to one who already had a bequest, it should
state whether this is a second bequest or merely a confirmation of the
one already given.

4. If advances had been made during lifetime to a child on account
of legacy, such amount should be noted in the codicil.

5. If there has been a change in the property, either by the
acquisition of more or the disposal of any part of the former, the codicil
should regulate the bequests accordingly.

454 Charitable Bequests. According to the Statutes of Ontario,
any charitable bequests for churches, educational institutions, ete., if not
made at least six months before the decease of the testator, may be set
aside by the courts.

435 Preventing Litigation. Sometimes in making a will the
testator adds a clause that in the event of any person commencing
proceedings to break the will, such person shall not receive any portion
whatever, even though they had been mentioned in the will to receive a
legacy.

436 Who may Draw a Will. The testator may write his own
will if he desires to do so, and every man should be able to write his
will. In all the Provinces except Quebec any person who can write
clearly the desires of the testator may be employed, but prudence would
dictate that none but a person of experience and ability should be
entrusted with so important a matter.

In Quebee there are three forms of wills:

1. The notarial will, which must be made before two notaries, or
one notary and two witnesses. It need not be probated, but the notary
grants authentic copies.

2. The English form, which any person can write, but must be
signed in the preserice of at least two witnesses. It must be probated.

The holograph will, which is one wholly written by t{)o testator.
It needs no witness, but must be probated.

457 Requisites of a Valid Will. It should contain :

1. The name in full of the testator, his occupation and residence.

2. The plainest of language should be used and a separate
paragraph for each bequest.

3. It should plainly state that this is his last will and testament.

4. That it revokes all former wills and bequests.

5. It should provide how debts and expenses are to be paid.
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6. A clear and definite statement of how the property is to be
divided, and full particulars of each bequest. Where all the property of
the testator is left to one person it is not necessary to specify the
property in detail.

7. It should give the Christian names in full of all the legatees, and
if there are more than one person of the same name, the occupation and
residence should be given so a mistake would be impossible.

8. Executors should be appointed who have been previously
consulted.

9. It should be properly dated, and the signature of testator
witnessed by at least two persons not pecuniarily interested in the will;
that is, those who are not legatees.

10. The testator should sign at the foot of the will in the presence
of the two witnesses. If the testator is unable to write his name it may
be signed by some other person for him, but in his presence or by his
direction. Or he may sign by making his mark or having his hand
guided while making his mark, providing he understands the meaning
of what is being done and assents to it.

11. The two witnesses must not only be both present together and
see the testator sign the will, but they must sign it themselves as
witnesses in the presence of each other, as well as in presence of the
testator.

12. The witnesses may be minors if old enough to understand what
they are doing, and to give evidence in court if ry. Anexecut
could also be a witness. If a legatee or devisee were a witness it would
not invalidate the will, but it would void the bequest to such witness or
to a husband or wife of the witness unless there were two other
witnesses.

The death or subsequent incapacity of either or both the witnesses
before the death of the testator would not invalidate the will.

13. A devise or bequest to a wife should state clearly whether it is
in lieu of dower or not in those Provinces where dower is allowed, or
she may be entitled to claim both.

14. No seal is necessary to a will, though sometimes a seal is
attached.

15. Witnesses should take notice to the mental and physical
condition of the testator, so as to satisfy themselves that he understands
what he is doing and is competent to make a will.

438 Residuary Clause. Where there is a residuary clause in a
will every lapsed legacy or bequest, and every other legacy which on
any ground fails to take effect, will fall under the control of that clause
and pass to the residuary legatee.

439 When Wills Take Effect. Wills do not take effect until
after the testator's death, and all gifts and legacies become “vested” at
the same time, whatever the interest may be. If such person should die
before obtaining possession of the bequest or legacy he could dispose of
it by will, or if no will were left it would go to his heirs, and if such
person were married the husband or wife would take same interest as
though the property were actually in possession.
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In buying property that has descended by will its worling must be
carefully noted. For instance, a farm left to a son with a clause in the
will stating that in the event of the son dying childless, or before the
mother, the property shall revert to the mother, or go to other members
of the family, such person might live many years and marry, but dying
without leaving children, or before the mother, as the case may be, the
wife would have no dower in such lands, and if he had sold the property
his deed would be invalid.

460 Probating Wills. After the decease of the testator,as soon
as convenient or becoming, the will should be read in the presence of
the parties interested, and then proved in the Surrogate Court.

Executors may perform the duties imposed upon them by the will
without probating it, but it is better to probate every will, as that
constitutes an authoritative declaration by the Surrogate Court that the
will is valid. It also clothes the executor with the legal authority to
administer the affairs of the estate and enter the courts if necessary.

In Ontario probate with will annexed will not issue until seven
days after death of deceased and no administration until 14 days after
death of deceased unless under the direction of the judge.

Wills bequeathing real estate should be registered as well as
probated, so that the titles of the devises may be more easily traced.
The will, of course, carries the title to the property without registering,
but by registering the title is completed in the Registry Office and also
guards against inconvenience from a possible loss of the will. They
must be probated first before they can be registered. With lands under
the Torrens system registration is essential.

Probating and registering wills furnish evidence of their validity,
but neither one can prevent an action from being taken to cancel
them.

461 Devisee or Legatee is the one who receives property under
the will. A legacy to a friend who dies before the testator, lapses.

A legacy to the testator’s child who may have children, will go to
those children if the legatee die before the testator.

A legacy to a witness is void unless there are two other competent
witnesses,

A pecuniary legatee, who is also a debtor to the testator, must
account for the debt on payment of his legacy. If the debt has been
outlawed it would be optional with the executor whether to deduct
it from the legacy or not, except in Quebec, where the debt would
be cancelled as well as the right of action barred.

Legacies not paid at maturity can be sued for the same as any
other debt, and interest collected from time when legacy was payable.

An annuity or rent charge payable out of land should be registered
and is as binding as a mortgage.

Legacies in Ontario outlaw in ten years from the time when the
right to receive the same accrued, unless in the meantime part had been
paid or a written acknowledgment had been given by the part?v liable
for payment. (For other Provinces see Sec. 244.)  Interest on legacies
outlaw in six years from the time it was due, Quebec five years.
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Money or property left in trust with a trustee or executor for the
legatee never outlaws.

Money left under a will may be attached for debts unless it is left in
trust to an executor, guardian or trustee to be paid the legatee only, for
his maintenance, when it cannot be touched except upon a special order
from the court, or money left to a married woman under “ restraint
from anticipating.”

462 Executor is the person named in the will as the one who is
to carry out its provisions and look after the property until its distri-
bution among the heirs. Therefore persons of probity and business
ability should be selected. A minor could be appointed, but he would
not be allowed to enter upon his office until he was twenty-one years of
age, and during that time the estate would be administered by the
minor’s guardian or by one appointed by the Surrogate Court.

An executor may be a legatee, or a creditor, or a debtor. It was
formerly the rule that if a debtor were appointed executor his debt was
forgiven, but that is no longer the case.

An executor may enter at once upon the work of carrying out the
provisions of the will, as soon as it has been publicly read, before being
proved. There is no law, however, compelling the executors to read the
will to the heirs. If they do not do so, a copy of the will may be
obtained from the Surrogate office, and if they have not probated it
they may be compelled to produce it by some of the heirs applying to
the Surrogate Court for letters of administration.

An executor may be appointed guardian as well, and if not so
appointed by the will and there are minor children who have no guardian
he may apply to the Surrogate Court to be appointed guardian.

An executor appointed by will dying, his executor may continue to
administer the estate; but if the deceased executor had been appointed by
the Surrogate Court, then another executor would have to be appointed
to take his place either by the Surrogate or High Court.

Executors who cannot agree as to the management of the estate,
either one or all may apply to the court for instruction. The court may
then either direct what shall be done or may itself assume the adminis-
tration of the estate, in which case the executors are freed from future
liability. In all cases where executors need advice they may apply to
the court.

Executors cannot act by proxy except in merely clerical work,
neither can they employ solicitors to do what they should do themselves.

463 Executor's Notice to Creditors. The following form of
notice executors may use in a local newspaper or the official Guzette :

Re estate of , deceased.

Notice is hereby given, pursuant to Chapter 129, Section 38, R.S.0.
(or similar for other provinces), that all persons having claims against
the estate of , late of the Township of ......, County of
(yeoman, or as case may be), who died on or about the ..., of ....,
19. ., are required to deliver their claims and full particulars of such
claims to ...., of the town of ...., Executor, on or before the ....
day of ...., 19... And that after the said .... day of 19.., T will

12
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distribute the assets of the said deceased among the parties entitled
thereto, having regard only to the elaims of which I shall have received
notice

A. D., Erecutor.

464 Discharge of Executors. An cxeeutor, who is believed by
the heirs to be acting unwisely or unjustly, may be compelled to show
his books before the County Judge by any of the | s who is twenty-
one vears ol age,

An exceutor that is found to be wasting the estate or committing
nets of injustice against the heirs, may be removed by proeceding
the Surrogate Court

\lso, where an exceutor, or one having a life estate in property, be-
comes insane the heirs or any person interested in the estate as “ rever

m

ionist " may apply to the court for an order for the administration of

the estate and the court will take the property out of the hands of the
excentor or tenant for lite

465 Remuneration of Executors. The cxpenses of exeeutors
are n char upon the tate, and the Judge of the Surrogate Court will
dlow them an equitable pereentage of the proceeds of estate or trust
funds to recompense them for their time and labor, The exeeator should
put in an itemized bill of his « nses, and the pereentage he deems heis

entitled to, usually five per cent. There is no fixed tarift of fees for
exeeutors, but the Judge when passing the accounts has power either to
inerease ov diminish the amount charged ems to him equitab n
each particular ense Or the exceutor or administrator may apply to
the Judge of the Hich Court o to a Master to determine the amount of

compensation

466 Intestacy is where a person dies without leaving a wi In
uch « s left, unless the heirs ean agree amony ther Ve
w to the property, 1t must be distributed according to the
Statut 1 which the property is situate. (See “ Inheri
tance,” S ! y it itestate left won n a bank or other
debits due it is necessary for some be appointed administrator
to draw the money or to colleet tl ( following section

4637 Administrator is the on appointed by the Surrogate Court
or Court of Probate to settle the atfairs of the estate of a person who
dies without making a wil In Newtoundland the Supreme Court
mants letters of administration

I'he regulations in each of the Provinees concerning the settlement
of estates vary considerably, as also do the Suecession Duties, henee it
is advisable for a person acting as exeentor or administrator to either
consult a lawyer, or take full instruetion from the office where wills are
probated

Where a man, unarried, dies without leaving a will, the father or

mother, if living, and if they be dead, the eldest brother, is entitled to
administer, or the next nearest of kin

But a person dying intestate and leaving real and personal property
it is not compulsory for any of the heirs to take out letters of adminis-
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tration.  If the heirs can all agree as to the distribution of the property
among themselves they ean draw up an agrecment to that effect which,
being signed by all and led, will bind all to abide by it

The property may then be divided aceording to that agreement, and
it land is to be sold, the widow and heirs all joining in the deed give a

good title,  Or they may agree in the same way to appoint one as a
trustee o distribute the estate secording to the statutes, or in any other
way agreed upon, and it will meet all the requirements of the law as
well as wonld be done by the appointment of an administrator, and
without cost

Bat heirs, unfortunately, eannot always thas settle their atfairs

when 1t becomes necessary for one or more w apply for lett of wdmin-
istration, Any of the “nextof kin " a ntivied to administer, but if they
do not apply for letters of administration any other interested party or a
creditor may do so
wlministrator's duties ave preeisely the same as those of an exeen
his liabiliti An administrator must, however, give a bond
of his trust, w in exeentor usually need not
In cace nowill i1s made, but no executor appointed i, the adminis-
trator musi enrt bt ) une as un exeeutor would d
As soom admir i Iv appointed he will take possession
erty Ldivide it according to the Statutes, A ehild, hushand
y other person who may ehanee to be in pos ion, ha
ority « the property than others, un they have a valid
lease, in which case they may hold it until the lease expires, unless sooner

by wintual consen

wing property and there are no k
heirs, a ereditor (if any) way apply for letters of administration
\ttorney-tieneral is the pro
will attenpt to diseover h

In ea where no wili is found persons elaiming to have the will

wmnantestat |

r person to take charge of sneh estates, who

do not rend it,any of the heirs or next of kin ma ipply to the Surrogate
Court for letters of administration, and t ecnure an ovder for the produe
tion of any supposed will, and to examine witnesses therewith

468 Distributing the Estate. xeeutors wust remember that
legatees are not required to demand payment, but it is the executors’ duty
to pay the lecacies to the rightful persons.  Moneys due legatees who
eannot be found must either be retained, or safely investe
court inorder to free themselves from personal !‘;.‘Inllly

Exceutors must also remember that they arve to pay the
the debts of the testator only.  If the same person were exeeator for both
husband and wife he must not mix the money of the two estates; for
debts, funceral expenses, and legacies of each must be paid out of the
proper estate. A

Personal property of the deceased is the proper fund out of which
debts are to be paid and not out of real estate. [f that is not sufficient
then any other property that has not heen “ specifieally bequeathed
to any person should be resorted to, then after that the property “speciti
eally bequeathed” is available,

or paid into

cacies and
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Money from an insurance policy is payable according to its terms,
and does not become part of the estate unless it has been included in the
will. If not mentioned in the will the executors have nothing to do with
it. Whether mentioned in the will or not it is free from all elaims of
cereditors if payable to wife or children or other preferred beneficiaries.

Executor may mortgage an estate for necessary improvements, but
not to himself. He could subsequently buy the mortgage and have it
assigned to him and hold it as security for the money and interest.

Executors may provide for the education of the minor children and
pay necessary expenses out of the estate.

They may also erect a suitable monument to deceased according to
his station in life, and pay for the same out of the estate.

Creditors not yet having judgment may sue the acting executor or
administrator if their claims are not paid, whether the will has been
probated or not.

Executors of a deceased member of a partnership firm do not become
partners, and cannot interfere with the partnership business. The
deceased partner’s interest must be ascertained and paid over by the sur-
viving partners, and if this cannot be done satisfactorily to the executors,
the executors may enter action for the partnership business to be wound-
up and the assets converted into cash and divided as per partnership
agreement.

Where a will is made and any portion of the property of deceased
was not disposed of in the will it falls to the heirs as though no will had
been made, and the executors must divide it among them according to
law and without regard to the bequests in the will.

Property bequeathed in trust to executors to pay over the income to
a certain person for a term of years or for life is a separate trust, and
must be kept separate from the rest of the estate, and must not be used
for payment of debts except in the event that there is not sufficient other
property.

Where there is a deficiency of assets to pay debts it shall be dis-
tributed pro rata, without preference, among them all. A debt due an
executor has no preference over others, neither has a judgment.

Property in another provinee or country must be managed according
to the laws of that provinee or country, no matter where the testator
lived.  Also, where there is doubt as to certain legacies to whom to pay,
the executors may pay the money into court and in that way free them-
selves from liability

Executors are to endeavor to collect in all debts within a reasonable
time or become personally liable for any loss that occurs, especially those
debts standing out upon personal security. To allow a debt to outlaw
would be deemed culpable neglect, and the executors would by law be
required to make it good.

469 Widow's Dower. For the widow's right of dower in the
different Provinees see Seetion 295

In Ontario, New Briunswick, Nova Seotia and Prince Edward
Island, the husband cannot sell his real estate during his life time, nor will
it at his death so as to deprive the widow of her one-third interest unless
she joins in the instrument and thus bars her right. In each Provinee
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where dower is allowed it is always optional with the widow to accept
the provisions made for her in the will, or to take her dower instead, but
she cannot take both unless the will gives evidence that the bequest was
not in lieu of dower. The intention of the testator must always govern.

In Ontario, where a husband goes away and is not heard from for
seven years he is presumed to be dead, and if the widow wishes to take
her dower out of his real estate she must commence her action some time
within ten years, that is seventeen years from the time he went away,
otherwise her right of dower will be barred by statute. The same pro-
vision holds in the other Provinces, allowing dower, but the time in the
others is twenty years. The right of dower in Ontario is barred after
ten years from husband's death ; for other Provinces see Sec. 245.

Widow has no dower in lands in which the husband had a life
interest only ; neither has she in purely mining property, or in lands
disposed of by the husband whiie they were yet in a state of nature
wild lands), or in such state at his death.

Agreements not to bar dower are enforcible in British Columbia,
where dower is not absolute.

470 Form of Will. The following form covering various kinds
of bequests may be found useful.

I, William Smith, of the City of Toronto, in the County of York,
merchant, being of sound and disposing mind and memory, do make and
publish this my last will and testament, hereby revoking all former wills
by me at any time heretofore made.

1st. I hereby appoint my wife, Harriett Amelia, my son Clarence,
and William King, all of the City of Toronto, in the County of York, to
be my co-executors of this my last will, directing my said executors to
pay all my debts, funeral and testamentary expenses out of my estate
as soon as conveniently may be after my decease.

2nd. After the payment of my said debts, funeral and testamentary
expenses, | give, devise and bequeath all my real and personal estate
which I may now or hereafter be possessed of or interested in, in the
manner following ; that is to say :

drd. 1 give, devise and bequeath to my beloved wife, Harriett
Amelia (in lieu of dower), all that my freehold with buildings and
appurtenances thereto belonging, known as lot number six, in the second
Concession of the Township of Ancaster, County of Wentworth, and
Provinee of Ontario, containing by admeasurement one hundred acres,
be the same more or less, for her sole use during her natural life, and
upon her decease to my children and their heirs, respectively, share and
share alike.

4th. T also devise and bequeath to my said wife all that frechold
messuage or tenements in which I now reside, known as Lot No. 36
Howland Avenue, in the citf' of Toronto, with the garden, outbuildings
and appurtenances thereto belonging, together with all my household
furniture, plate, china, and chattels of every description being in and
on the premises, for her own use absolutely ; also I bequeath unto my
said wife the sum of two thousand dollars now deposited in my name
in the Traders’ Bank at Toronto.
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ith. T vive, devise and bequeath to my son, Charles Edmund, the
farm known as the Walnut Grove Place, being Lot No. 8, in the first
Coneession of the Township of York, in the County of York, together
and utensils which may be thereon at the time

y ol e property in the eity of Toronto, Ont., known
as the Arlington ek, being Lot No. 18, on the north side of King
Street, subjeet to a legaey of five hundred dollars to be paid to my
nephew, John Alexander Smith, in two equal annual instalments of two
hundred and fitty dollars each without interest, the first payment to

with all the erops, s

ol \ ( mn

beeon ue and payah hen hecomes twenty-one vears of age, said
legaey to first charge on d proj \

Gth, 1 give and hegueath to my daunghier Grace, wife of James D
Allan, fifty shaves in the eapital stock of the Provincial Natural Gas
Company, whiel tand 1n Vv nat e the I ud company
also two thousand dollars in eash, pavable out of my funds in the
" aders’ Banl

7 [ oiv n ith m | weh | raard and

e, to my bhrot | n, i 1
I n t n In Ka \
( v hift 1 numl th n n
the 'l N t Rail ( \

it ' hn A imder Smith
i ! eir re pr for
I in ¢ \ ) I tl

| | Y | <t ) ‘\ { 1y

I { d 1
Vit i £ i ma ! | \ for
f I n mto my 1 Ularence, | heir
nd a s fo

In witr I nunto I \ o thi
t \ June, 1 \ r Lor t I wndy
Sicned, Pubiishe md D

liam Smith the t Y nd forhs /

Wil and Testa nt presenc
hotli ent 1 1 ‘ tim In
! resence, ot his 1051 1 in the pres .
m‘lm wh other, have hercunto 1:‘.';\““ WiLLiam Swiri *
our 1 es as witnesses to the du xecntion
tl
CHARLES SUMMERS
F. W. WiLLiam

Some might prefer the following beginning for the will

In the name of God.  Amen

| of the Township of . in the County of .. . . ..

farmer ‘or, as the oceupation may be), considering the uncertainty of
huaman life and having property, both real and personal, do make
publish and declare this Instroment of Writing my last Will and Testa-
nent, in words following
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Referring to a life of three seore years and ten, the stated life of
wan, and with it health, peace and a large portion of comfort and its
attendant blessings, the Lord of all the earth hath permitted me to enjoy,
I would here render thanks to Almighty God for His kind dealings and
extended merey to me, trusting and ever praying that the residue of my
days may be an entire submis<ion to His Divine will, and for the future,
hu.|vi|1‘_( and believing in salvation through the merits and mediation of
Christ my Redecmer, the Saviour of the world: my worldly possessions
I would also at this time arrange, and will and order as follows :

431 The Laws of Inheritance arc very similar in all the
Provinees, but where there are variations they will be specially men-
tioned in the following résuwmne

If there are children from two husbands or two wives they share
cqually

A posthumons child inherits equally with th

\ posthumons ehili for whom no provision is made in a will takes

like share wit others as though there were no will made, and
chi of the others must abate enough to make up the mmount

Children of halt blood share equally with children of whole blood

ensed children take their parents’ share
1 s niece are exeluded. No collateral
it alte rs and ers' children

Iegitimate ¢ 1 i 08¢ rne befor riage, do not

it from the father

An adopted etind does hildren of «

S r third wife surviving her husband takes the same share

wile would have

o widow E r has priority over other legacies,

the wife may choose between taking

v in the will or her dower in his real estate

where dower is allowed (Manitoba i N W

wries have dower, but wife takes her sharve absolutely,)  And
wife would be entitled to her dower even if the judgments against
ushand should take the balanee and deprive the other heirs of

il lemeles,

She may also in ease the husband dies without leaving a will elect

hether she will take dower or a diseributive share.

I'he husband also entitled to eurtesy may by deed eleet whether he
will take eurtesy or a distributive share. In Ontario he must do so
within six months from the wife's death

If the hushand die without leaving a will, then in all the
Provinees and Newfoundland the wife takes one-third and the remaining
two-thirds go to the children in equal degree. If any of the children
are dead their descendants take what would have come to them. For
wife, see also previous sub-section.

(3) If the wife is dead then all goes to the children,

(4) If there is a wife, but no children, then in British Columbia,
New Brunswick and Nova Seotin, one-half goes to the widow and the
other half to the natural heirs of deceased. In Manitoba and N. W.
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Territories the widow gets all, and in Ontario she receives $1,000 out of
the estate, and then one-half the remainder, the balance going to the
natural heirs of deceased. If the estate, after paying expenses, does not
exceed 81,000, the widow takes all.

(5.) A wife having separate property in her own name and dying
without leaving a will the husband takes one-third of the real estate as
tenant by curtesy, and one-third the personal property, the other two-
thirds going to the children. If there are no children then one-half goes
to the husband and the remainder to the natural heirs of the deceased.
If the husband is dead, then all goes to the children.

New Brunswick, however, makes a slight change. If a wife die
leaving children by a former husband, the surviving husband takes one-
third and the other two-thirds go to the ehildren of both husbands
equally ; but if there are children of the surviving husband only, then
he takes one-half and the other goes to the children, and if no children
the husband takes all the personal property.

(6.) If an unmarried man or woman die without leaving a will, in
Ontario, the father, mother and surviving brothers and sisters share
equally. If parents are dead then the surviving brothers and sisters
come next; if there are no parents, or brothers or sisters, then the
grandparents, if living, get all ; if there are no grandparents, then nieces
and nephews, uncles and aunts equally.

In Nova Scotia and Prince Edward Island the whole amount would
go to the father, if living; if no father, then to the mother, brothers
and sisters equally, and to descendants of deceased brothers and sisters.

In N. W. Territories since June 12th, 1901, a person dying leaving
no wife or children or father the mother inherits all.

In British Columbia, also, it would go to the father, unless the
inheritance came to deceased from the mother, then it would go to her
if living. If she were dead it would go to the father during life, and
then revert to the heirs of the mother. If no father, mother, brother or
sister, then to the brothers and sisters of the father; if none, or no
descendants, then to the brothers and sisters of the mother and their
descendants,

472 Succession Duties. In Ontario succession duties do not
apply to any estate that does not exceed 810,000 or an estate that does not
exceed 8100000, which passes to parents, husband, wife, child, grand-
child, daughter-in-law, or son-in-law, or to charitable and religious
purposes.

Property exceeding £100,000 and passing to such persons a tax of
£2.50 on each 8100 is levied ; when it exceeds $200,000 and so passes,
£5 on every £100. When property exceeds £10,000, and does not pass
to such estates 10 per cent. on value; when it passes to grandparents,
uncles or aunts, brothers and sisters, nephews and nieces, 5 on every
2100.  When the property bequeathed to any one person does not exceed
8200 it is exempt

In Manitoba the Act does not apply to any estate which, after
payment of debts, does not exceed 24,000, nor to property passing to
!mslnmd, wife, father, mother, child, grandchild, daughter-in-law, or
son-in-law of deceased which does not exceed $25,000.
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In British Columbia the Act does not apply to any estate not
exceeding 5,000, nor to property passing to husband, wife, father,
mother, child, grandehild, daughter-in-law, or son-in-law of the deceased
which does not exceed $25,000.

In New Brunswick the Act does not apply to any estate which,
after payment of debts and expenses of administration, does not exceed
85,000, or to property bequeathed to religious, charitable or educational
institutions, or to property passing to father, mother, husband, wife,
child, daughter-in-law, or son-in-law, which does not exceed 250,000,

In Nova Scotia the Act does not apply to any estate which, after
payment of debts and expenses of administration, does not exceed
85,000, or to property passing to father, mother, husband, wife, child,
grandehild, daughter-in-law, or son-in-law of deceased where the
property value does not exceed $25,000.

In Prince Edward Island the Act does not apply to any estate
which, after payment of debts and expenses of administration, does not
exceed $3,000, nor to property passing to father, mother, husband, wife,
child, grandehild, daughter-in-law, or son-in-law of deceased where the
property does not exceed £10,000.

In Quebec, if the estate passing to husband or wife, or to father
or mother, or to father or mother-in-law, or to son or daughter-in-law,
and does not exceed $3,000, it is exempt. If it exceeds $3,000 then it is
one-half per cent. on the excess up to 85,000, and if it exceeds 85,000 it
is one per cent. on all over $3,000 up to $10,000, and so on until it
reaches three per cent. for excess of $3,000 up to 200,000 and over.

If the property passes to brother or sister, or to nieces or nephews
it is three per cent.

If it passes to uncles or aunts or their descendants it is five per
cent.

If to brother or sister of grandparents or their descendents it is six
per cent. If to any other collateral it is eight per cent. If to stranger
it is ten per cent.

CHAPTER XIX.
MARRIED WOMEN'S PROPERTY RIGHTS.

473  An unmarried woman, either as spinster or a widow, is as
free to contract as a man in all the Provinces, Newfoundland and
England.

474 Holding Property. A married woman now in all the Cana-
dian Provinces (except Quebec), Newfoundland and England, may con-
tract in regard to her own property just as freely as a man. She can
buy and sell, sue and be sued in her own name, and her separate estate
only be liable for her debts and contracts.

A married woman has the same remedies for the protection of her
separate estate against her busband that she has against other parties.
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In any proeeeding coneerning their property, the husband and wif.

are competent to give evidenee against each othe

She now not only holds all her separate estate of both personal and
¢ control, debts and obligations of her hus-
¢ from any estate therein by ler husband

real property free from tl
band, but also entirely fi
daring her lifetime,  Even though she may not possess any separate
estate at the time she enters into sueh eontract she may still ineur the

| wreafter aequire exeept
mting. (Nee Seetion

ility, and bind what r property she may
suel perty as she restrained from anti

54

In Quebec there is sufficient variation to make it advisable to give

tl vin features separately.  In this Provinee marricd women may be
either in eonimunity of property with their husbands or separate as to
pert If in community the husband has the administration of it,
th or a dissolution by order of the court she takes half the

common property Husband ean only will his own half.

Imoy propert elonging to her before marriage or bequeathed
to her by 1 " I ane or ws not beeome part of the community
but ' I'he rents and incomes from such real estate
l \ nmunity.  But in the absenee of separation of property
\ ‘ I movable pr ty in her ows i ceept what may
| \ third j ut to DI e
I

el he t the eontrol of 1t, and may
r | t bu ot 1 or veal

t } Y t n i n
his 1 rder fron 6. S tion a 1y be

\ r! 1 mptial ¢ ract o riley ean
whini her separate nd transact her business in her own
n | becomes a t he must register h n of earry
! 1 h busin And if sl not separat § to property her

\ fon | " feht | f she ha epa
tite her by marria mtract or idement of the the
won i { rodel S eannot nd | as

t r her husband,  When pos 1 e property is required
to contribute in proportion to means toward expenses of houschold and

ueation of the ehildren by her

415 Earnings of Married Women. In all the Provinees every
rried women is now entitled to hold as separate property and to dis-
pose of. as separate property, the wages, earnings or money :unluil wl in
n whieh she is engaged, or any income from

my cmplovment or trade
iy literary or artistie skill or other souree of income (in which her
hnsband has no proprictary interest) entirely free from her husband’s

control and debts, exeept Prinee Edward Island

476 Gifts to Wife of personal property, or from wife to husband
we perfeetly legal if not done to defraud ereditors; but in eases where
there is a remote possibility of third parties being interested during the
life of such article, if it is of value, 1t is better to do it by bill of sale,
then there is no diffieulty in the matter of proof, and there might be if
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it were a mere verbal gift, as well as being open to suspicion if the elaim
has to be defended in the courts. The form of Bill of Sale shown in
Seetion 304 could easily be changed to suit the cirenmstances, and it is
not necessary that a printed blank should be used

437 Disposing of Her Real Estate. In all the Provinees
cept Nova Scotia and Quebee, she may not only hold her own real estate
entirely free from her husband's control and debts, but she may dispose
of it during her lifetime without her husband’s consent or signature and
will it nt her decease. A wmarried woman may also sell her separate
property direet to her husband, or the husband diveet to the wife without
making the transfer through a third party

In Newfoundland and England the law is the same in each par-
ticular.

In Nova Seotin the wife cannot decd away real estate or dower in
real estate without her husband joining in the deed.  She may dispose
of her real estate by will if the husband vives his consent in writing

{ she makes her will without his eonsent in writing he may then eleet
whether to aceept the provisions of the will or to take his tenaney by
cuartesy in her real estate

In Manitoba she eannot will it away from her ehild
make any distribution of it among them she desires

In New Brunswick she ean only sell or will her real estate suljeet
to the husband’s right of enrtesy

See Seetion 474 for Quebee

X~

1, but may

4i8 Engaging in Business. In all the Provinees wiound
land and England a married woman may engage in business as freely
though unmarried, and enjoy the profits raing from same entirely
free from the eontrol or interest of her husband, and the husband be
entirely free from liability for her debts

In Nova Scotia to engace in business separately from her husband
the consent of the husband must be filed in the office for the Registry
of Deeds of the connty or distriet where the wife resides and earries on
husiness.  She must » file with the Clerk of the Municipality a
certificate setting forth the following faets: 1. Her name. 2. Name of
husband. Place of business, giving street and number where possible.

{ wife fails to file sueh consent and ecertificate the hushand may do so.
If neither one does then wife's property is liable for hushand's debts
and hushand is liable for wife's contracts,  If any change takes plaee in
the business, or removal to other premises a new certificate must be filed.

In Prince Edward Island to engage in separate business in her own
name she needs a protection order, so as to bind her estate only and
free her husband from her debts

In Manitobn she may engage in business in her own name as freely
as though unmarried ; but if she engages her husband on a weekly salary
to manage it exclusively, she taking no part, the profits of the business
may be taken to satisfy the judgment creditors of the husband.  But if
the business is in her own name, and with her own capital and she helps
to manage, then nothing can be touched for hushand’s debts.
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479 Wife's Investments. In all the Provinees (except Quebee),
Newfoundland and England, any shares or stock in any Bank, Stock or
Loan Company, or any debentures standing in the name of a woman
narried are deemed her own separate property, unless otherwise shown ;
and she has a right to all dividends and profits arising therefrom, and
to transfer the same without the concurrence of her husband.

But if a married woman should purchase such shares or stocks with
her husband’s money, without his consent, the husband may procure an
order from the court to have such investments and dividends thereof
transferred to him,

If, also, a married woman made such investments with her husband’s
money, to defraud his creditors, such investments may be followed by
the creditors and taken to satisfy their claims

She is also entitled to hold as her own separate property all her own
earnings, wages, or income from any literary or artistic skill, and to
dispose of the same as her own property.

In Prince Edward Island she 1s not entitled to her own earnings
during marriage withoat a protection order.

480 Wife's Liability. A married woman is liable to the extent
of her property after her marriage for the debts she contracted before
marriage, and for all contracts entered into or wrongs committed before
marriage, and all sums recovered against her for such contracts or cost
incurred therefor are payable out of her separate estate. If she isa
trader she is subject to the bankruptey or insolveney laws the same as a
man would be. If she lends money to her husband it becomes an asset
of his, and in case of his insolvency, in most of cases, she would only
take her dividend after the other ereditors for valuable consideration
had been settled with.

481 The Husband's Liability. The husband is liable for the
debts of his wife contracted and for all contracts entered into and wrongs
committed by her before marriage, and for wrongs committed by her after
marriage to the extent of the property he has come into possession of
through his wife.

A husband and wife may be sued jointly in respect of any such debt
or liability contracted or incurred by the wife, as mentioned in previous
paragraph, but if the plaintiff fails to establish the husband’s liability in
respect to the property he may have acquired through his wife, the
husband will obtain judgment for the costs of defence, whatever may be
the result of the action against the wife. If the plaintiff succeeds in
establishing the husband’s liability, he will obtain joint judgment against
the hushand personally, and against the wife as to her separate property,
and if the husband's liability does not extend to the amount of the claim
or damages, the residue will be against the wife's separate estate.

482 Wife not Liable for Family Debt. For instance, a wife
keeping boarders and buying goods on credit for the general family
expense does not render her separate estate liable for the debts. The
husband and the husband’s property only are liable. If the merchant
wishes to render the wife liable he must make the contract with her by
having her purchase in her own name, or to guarantee the payment.
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A married woman, however, engaged in business in her own name,
any goods which her husband orders and she accepts are chargeable
against her, the husband being merely an agent.

483 Mortgage and Wife's Property. The husband cannot
mortgage any goods that belong to the wife, obtained either by purchase
with her own money, or gifts from other persons., The wife need not
sign a chattel mortgage unless she owns part of the goods, and desires
to mortgage them.

484 What a Wife Cannot Mortgage. A wife indorsing or
signing notes with her husband or entering into any other contract
renders liable whatever property she has in possession at the time, or may
acquire afterwards except such J»ru]wrt_v as she is “ restrained from anti-
cipating.” Property restrained from anticipation usually comes to a
married woman under the “terms” of a will, and while she gets the
income from it, the principal eannot be dealt with by her in any way.
Such restraint must be clearly expressed in the instrument. It will not
be implied by law. Such property eannot be considered an asset by her ;
that is to say, she cannot mortgage, or by ordinary contract bind it, nor
will the law construe it as an asset or allow it to be seized in execution
or otherwise.

In New Brunswick the Supreme Court in Equity may, by her con-
sent, if it believes it for her benefit, give order to bind her interest in any
property even though restrained from anticipating.

Newfoundland allows such property to be liable for law costs in
suits brought by herself or next ;ricnd on her behalf.

483 Order of Protection. Any married woman having a decree
for alimony against her husband, or being for any legal cause separated
from him, either through his cruelty, insanity, imprisonment in the
Provincial Penitentiary or in gaol for a eriminal offense ; or whose hus-
band, through habitual drinking or profligacy, neglects or refuses
to support her, may obtain an order of protection, entitling her to the
earnings of her minor children, entirely free from the debts and obliga-
tions of her husband and from under his control.

When the married woman resides in a town or city where there is a
Stipendiary or Police Magistrate, the order would be obtained from him,
but when there is no such officer where she resides then the order would
be given by the County Judge.

Order of Protection may also be procured for her own earnings and
for the purpose of engaging in trade in those Provinces where such
orders are required.

486 Dower, See Section 205

487 Dying Intestate, See Section 471 for Laws of Inheritance

488 Husband and Wife. The civil relationships are the same
between husband and wife as between other persons in community.
The one may steal from or defraud the other, or be guilty of eriminal
acts toward each other. In all cases the injured party has the same
redress they would have against other persons for similar acts. The
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husband eannot sell the wife's property or that of the children which
comes to them personally by gift or otherwise. Husband cannot sell or
mortgage wife’s furniture, silverware, or any other goods or proporty
belonging solely to her by gift or otherwise, unless she signs the
mortgage or assents to the sale.

An agreement, or contract entered into by the wife with and for the
husband through duress (force) or undue influence may be set aside the
same as concerning other parties, but she must act promptly in repudiat-
ing it as soon as free from the influence.

Where a husband, through drink, violenee, abusive language, or
other vicions eonduet renders it impossible for the wife to live with him
in safety and honor she ean leave him, and such conduct is sufficient
ground to sustain an action for alimony. Wives are foolish to be mal-
treated by either beating or starving by a drunken, worthless, vicions or
vagabond of a husband when our laws and courts have thrown around
them such nmple protection.

489 Business Relationship between hushand and wife,
1 & husband makes improvements on wife's property and she dies
|3 intestate he has no elaim on the estate for their value unless there was
| a written agreement between them that he was to be paid for such
i improvements or to have an interest in the property to that extent; and
i vice verse if vhe wife uses her money in improving husband’s property
it under similar circumstances.
"here husband and wife are living separate, and the husband wishes
to mortgaze or sell his real estate without the wile's signature he may
obtain an order from the eourt under following cireumstances: (1) If the
wife is insane and confined in an asylum, (2) If separate from her hus-
band under such eircumstanees as disentitle her to alimony.  But in both
cases while the husbund may sell or mortg: his land “freed and dis-
it charged from any elaim of his wite for dower therein,” still the court
} will nlso provide a method by which the wife will be secured the ralue
of her dower. If the wife were living separate under circumstances
where her conduet disentitle her to dower then no provision would be
| made by the court to reserve its value to her,
d Wife having means and the husband none, and being a helpless
invalid, she would be eompelled to supply him with the necessuries of life,
A husband advertising in a newspaper that he will not be respon-
sible for goods purchased by his wife on his credit after the date of such
advertisement (or for her contracts) is not necessarily free from such
N liability. The wife is presumed to be competent to purchase necessaries
for herself and family, and if she has been in the habit of so purchasing
1 from merchants on her hushand’s eredit, the notice in the newspapers will
1 not relieve the husband from liability unless he can show that the mer-
f
!

. chant had knowledge of such advertisement before the goods were pur-
1 chased.  The courts have ruled that “notice given in a newspaper not to

trust the wife (with goods purchased on the eredit of her husband) is of
no effeet in cases where dealers have not had knowledge of it.”

i A husband deserting his wife if he have means or an income the wife
1 may choose between taking an action for * Alimony ” against him ; or she
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may take proceedings before a Police Magistrate or two Justices of the
Peace under the “Deserted Wives Maintenance Act” and procure an
order not exceeding $5 per week for support of herself and children.

For a wife to recover a judgment for Alimony three things must be
proven to the satisfaction of the court: (1) A legal marriage. (2) The
need of the wife. (3) The desertion by the husband or his refusal to
support her. Therefore a lawful wife who is in need, not having inde-
pendent means of support, and where husband deserts her, or refuses to
support her, may obtain a decree from the court for alimony which will
fix a sum in proportion to the property and means of the husband.

The custody of the younger children when husband and wife sepa-
rate is entirely in the discretion of the court before whom application
may be made, having regard to the welfare of the children,  After hear-
ing the facts of the ease, if the court or judge is of the opinion that either
the mother or the fatiier would be a move suitable custodian of the chil-
dren they will be given to such parent, without regard to age or sex.
The Ontario Statute says : “The court may make such order as the court
or judge sees fit regarding the custody of the infant and the right of
access thereto by either parent, having regard to the welfare of the infant
and to the conduet of the pavents, and to the wishes of the wother as
well as of the father.”

As a general rule, however, if the wife is deemed a suitable guardian
she will be given the custody of ehildren under seven years of age, and

the husband, if he is deemed a proper guardian, those over that age.

CHAPTER XX.

MECHANICS' AND WAGE-EARNERS'
LIEN ACT.

490 Nature of Lien. According to the provisions of the above

statute unless he signs an express agreement to the contrary, every
person who performs any labor, or who furnishes any material to be
used in the construction of any building, bridge, fence or anything, in
fact, from a ecistern to a railroad, for any owner, cuntmct.u‘v, or sub-
contractor, has a lien upon the property thus ereeted, and upcen the land
oceupied thereby for the price of such work or material.
) In case property upon which a lien is given burns down covered by
insurance the insurance money takes the place of the property and shall
be subject to the liens the same as though the property were sold to
enforee a lien.

In British Columbia for contracts of over $500 the owner must file
in the County Court Registry the particulars of the improvements to be
done or building erected, the nature of his interest in the land, name
and residence of the contractor and the contract price.
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491 Limit of Lien. The lien whether claimed by the contractor,
sub-contractor or other person, cannot make the owner liable for more
than the sum justly owing by the owner to the contractor (which in-
cludes the wages or material for which the contractor is liable to those
under him). In Manitoba and British Columbia the claim or combined
claim must not be less than $20 to be a first lien on the property.

In Newfoundland wages for twelve days have a lien on buildings,
ete, and for railways and mines for thirty days.

492 Landlord and Lien. In case where work is done for a
tenant the building is holding for the lien, but the real estate itself
cannot be held liable excegt by consent of the owner of the freehold.
In Ontario it is required that the owner of the freehold must give his
written consent at the time of registering the lien,

The British Columbia statutes state that the owner of the land is
deemed to have authorized the erection of the building unless within
three days after he has knowledge of the construction of the building or
repairs he posts up a notice in some conspicious place upon the premises
1 that he will not be responsible for the same.

b 493 Mortgage and Lien. In case where the land upon which
the work is done or material furnished is encumbered by a prior mort-
il gage or other charge, and the selling of such land is increased by such
/| work or placing of material, the lien shall rank upon such increased
value in priority to the mortgage.

| .

¥ 494 What a Lien May Include. A claim for lien may include

| claims against any number of properties, and any number of persons
claiming liens upon the same property may unite therein. Each lien

1 must, however, be verified by affidavit.

|

4 495 Protecting Owners. Each of the Provinces requires the
[ owner as the work progresses to retain a certain percentage of the

money due the contractor for thirty days after completion or abandon-
t ment of the work, with which to satisfy lien claims. He is not liable
i for any greater sum than this for any liens of which he has not, before

51‘ making payment, received notice in writing.
B In Ontario and Manitoba, when contract does not exceed 315,000,
ig the percentage is 20 per cent., when it exceeds that sum, 15 per cent.

North-West Territories, 10 per cent.
In New Brunswick and Nova Scotia, 15 per cent. if contract does

. not exceed $1,000; 12} per cent. if over $1,000 and under $5,000 ; and
i 10 per cent. on all other sums,

In British Columbia on contracts of over $500 the owner is required
to be furnished with the receipted pay-roll, giving names of laborers,
amount due and paid. He must retain amounts due laborers, and no
ru?'mcnt made in the absence of such pay-roll is valid against lien
1olders.  Owners are liable for six weeks’ wages to laborers, even if
: there is not that much yet due the contractor. A copy of the pay-roll
i must also be posted up in the works on the first legal day after pay day
from twelve noon to one o'clock p.m.

In Newfoundland owner may retain 10 per cent. for thirty days.
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496 Registration of Liens. A claim for a lien may be recorded
in the Registry Office, or Land Titles Office for the district in which the
land is situated, and in British Columbia in office of the nearest county
court registry in the county where the work is done. It shall state :

1. The name and residence (1) of the person claiming lien, (2) of
the owner of the property to be charged, (3) of the person for whom the
work was performed, or waterial furnished ; also, the time within which
the work was to be done, or materials furnished.

2. A short description of the work done, or materials furnished.

8. The sum claimed to be due, or to become due.

4. A description of the land (number of lot, ete.), to be charged
sufficient for the purpose of registration.

5. The date of expiry of the period of credit (if any) agreed for
payment of work or material.

Every claim must be verified by affidavit.

A lien, when registered, becomes an encumbrance against the
property. The fee for registering a lien for wages is about twenty-five
cents. If several persons join in one claim, a further fee of ten cents is
charged for every person after the first. In Newfoundland twenty-five
cents for each person after the first.

In Ontario and Manitoba the Act states that for wages up to thirty
days it is not necessary to register the lien, and third parties must
inquire concerning wages due if they would be safe.

497 Time for Registering Liens. A claim for a lien by a
contractor or sub-contractor may be registered before or during the
contract, or within thirty days after its completion.

A claim for lien for materials may be registered before or during
the furnishing thereof, or within thirty days after furnishing or placing
the last of the material.

A claim for lien for services, wages or work may be registered any
time during the performance of the service or work, or within thirt,
days after the completion of the service or the last day’s work for whic
the lien is claimed.

Every lien not registered within the time mentioned here ceases at
the expiration of that time, unless action has been brought to realize the
claim and a certificate thereof duly registered.

Thirty days is the time allowed within which to register the lien
for Ontario, Manitoba and North-West Territories ; and thirty-one days
for British Columbia.

In Ontario, where a building is under the supervision of an archi-
tect or engineer, upon whose certificate payments are to be made, the
claim for a lien may be registered as stated in this section, or within
seven days after said architect, engineer or other person has given his
final certificate, or has, upon application by the contractor, refused a
final certificate.

498 When Liens Cease. Every lien which has been duly
registered absolutely ceases to exist after ninety days from the time when
the work or service ended, or the materials were furnished, or the expiry
of the period of credit, unless in the meantime an action to realize the

13
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claim under the provisions of this Act has been instituted and a certificate
thereof duly registered.

499 Priority of Lienholders. Liens have priority over all judg-
ments, executions, assignments, or garnishments issued after such lien
arises, and over all payments made on account of the sale of the property
oi a mortgage thereon after notice in writing of such lien to the person
making such payments, or after the registration of the lien.

Among the lienholders themselves each class shall share the proceeds
recovered pro rata, according to their several classes and rights.

300 Priority for Wages. Every mechanic or laborer whose lien
is for wages shall, to the extent of thirty days’ wages, have priority over
all other classes of liens to the extent of the amount of the percentage
reserved from the contract price. In British Columbia the priority is
for six weeks’ wages. All such mechanies or laborers share pro rata in
the sum recovered. Wagec-earners may also enforce a lien before the
contract is completed.

In case of a contractor or sub-contractor making default in finishing
his contract, the percentage due such contractor or sub-contractor for
work done or materials furnished at the time when the lien is claimed
by wage-earners cannot be used for any other purpose, or for payment of
damages for the non-fulfilment of the contract to the prejudice of the
wage-earners,

Every device by any owner, contractor or subcontractor to defeat
the priority thus given to wage-earners for their wages is null and void.

5301 Transfer of Lien. A lienholder may assign his right of alien
by an instrument in writing. A lienholder dying, his right of lien passes
to his personal representative.

502 Discharge of Lien. A lien may be discharged by a receipt
signed by the claiment or his agent, duly authorized in writing acknow-
ledging payment and verified by affidavit and registered. Tﬁe fee for
registering the discharge is the same as for registering the claim.

503 Vacating a Lien. Upon payment into Court or receiving
sufficient security, or upon other grounds, the Court or Judge may vacate
the registration of the lien.

504 Lienholders Demanding Terms of Contract, etc. If the
owner or his agent refuse to give information concerning the terms of the
contract, or knowingly falsely state the terms, or the amount due and
unpaid thereon when d ded by a lienholder who suffers any loss
thereby shall be liable to him in an action to the amount of such loss.

505 Mode of Enforcing a Lien. It is not necessary to issue a
writ of summons, but merely to file in the proper office a statement of the
claim verified by affidavit.

Any number of lienholders having a claim on the same property may
join in the action.

An action brought by any lienholder is deemed to be brought on
behalf of all the other lienholders on the property in question.

In Ontario an action to enforce a lien may be tried by a Judge of the
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High Court, or by the Master in Ordinary, a Local Master of the High
Court, or Official Referee, or a Judge of the County Court.

In British Columbia the proceedings are in the County Court
Registry in which the lien was filed.

In Manitoba, in King's Bench.

In North-West Territories, in Supreme Court.

In New Brunswick, County Court.

In Nova Scotia, under $200 may be in County Court, over that in
Supreme Court.

506 Cost of Entering Action. In Ontario and most of the Prov-
inces, wage earners have nothing to pay, and the cost to others is only
nominal.

507 Payments to Defeat Lien Claims. No payments made for
the purpose of defeating a claim for a lien are legal.

508 Contracts to Waive Remedies Void. Every agreement,
verbal or written, expressed or implied, by which any workman, laborer,
servant, mechanic, or other person employed in any kind of manual labor
waives the application of tfm various Acts which provides remedies for
the recovery of wages by such employee, is void.

This section in Ontario, Manitoba and most of the other Provinces
would not apply to any foreman, manager, officer or other person whose
wages are more than $3 a day.

509 Removing Property Affected by Lien. Duringthe continu-
ance of a lien none of the property affected by a lien can be removed to
the prejudice of the lien; and the attempt at such removal may be re-
strained on application to the High Court, or to a judge or other officer
having power to try an action to realize a lien, the amount of costs to be
at the discretion of the Court or Judge.

5310 Form for Claim of Lien. A.B. (name of claimant), of (resi-
dence of claimant), under the Mechanics’ and Wage-earners’ Lien Act,
claims a lien upon the estate of (name and residence of owner of the land
upon which the lien is claimed), in the undermentioned land in respect to
the following work (service or materials) ; that is to say, (give a short
description of the work done or materials furnished), which work (or
service) was (or is to be) done (or materials were furnished) for (name and
residence of person upon whose credit the work was done or materials
furnished), on or before the ...... ARy Of ivoviess

The amount claimed as due (or to become due) is the sumof §. ...

The following is the description of the land to be charged: (give
number of lot, street, or concession, ete., sufficient for the purpose of
registration).

When credit has been given, insert: The said work was done (or
materials furnished) on eredit, and the period of credit agreed to expired
(or will expire) on the ...... day ol ... s Wi

Datedat ...... P dayof ...... w6 1 S | P

(Signature of claimant.)




188 MECHANICS' AND WAGE-EARNERS' LIEN ACT.

311 Laborers on Public Works. In Ontario in case any con-
tractor or sub-contractor for any public work makes default in payment
of wages of any foreman, workman, or laborer, or for a team employed on
the work, the claim for wages must be filed in the office of the member of
the Executive Council who let the contract not later than two months
after the claim became due, and payment will be made to the extent of
any securities or moneys for securing performance of the contract in the
hands of the Crown at the time of filing the claim. Similar provision is
made in all the Provinces.

512 Lien on Articles Repaired. Every mechanic or other person
who has bestowed labor, money or material upon any chattel, as a wagon,
organ, etc, has a lien upon it for the amount of his claim, and may hold
it until it is paid. He must keep the article in his possession to retain
the lien. The property must also be cared for as though it were in a
warehouse. In Ontario, if the amount due is not paid within three
months from the time it should have been paid, he may sell it by auction
on giving one week’s notice in a local newspaper, stating the name of the
person indebted, the amount of the debt, a deseription of the article to be
sold, time and place of sale, name of auctioneer. A like notice in writing
must be left at the last known place of residence of the owner, if a resi-
dent of that municipality. After payment of debt, costs, ete., the balance
of proceeds of sale must be paid over to the debtor if applied for.

In British Columbia, two weeks’ notice must be given in the news-
paper, and a notice of the results of the sale sent to the debtor.

In New Brunswick, the advertising is to be done by posters put up
in three or four public places instead of by the newspapers.

A mechanic repairing an article covered by chattel mortgage or a
conditional sales lien has first claim while he retains the article in his
possession, and if the article should not sell for more than enough to
cover his bill and costs of sale he takes it all.

313 Thresher's Lien in North-West Territories. Any person
threshing grain has a lien upon such grain to the amount due, and may
take enough of the grain, at the market value at the nearest market
available, to cover the debt after deducting 2} cents a bushel for each
ten miles for drawing same to the nearest market. The grain must be
taken at the time the threshing is done or within sixty days thereafter,
otherwise the lien is lost.

Any person who threshes grain shall, whenever required by the
Commissioners of Agriculture, send returns to the department, and in
default of so doing is liable to a penalty of $25.

514 Woodman's Lien for Wages. This Act applies to the
Districts of Muskoka, Parry Sound, Nipissing, Algoma, Manitoulin,
Thunder Bay, Rainy River and vaisionnr County of Haliburton in the
Province of Ontario.

Workmen includes cooks, blacksmiths, and other artisans, as well
as other workmen.

Laborers in connection with logs or timber, whether for domestic
use or for export, have a first lien for the amount due over all other
claims except, those due the Crown.
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And all contracts made by any workmen, mechanic, or any person
performing manual labor to waive the application of this Act nre void.
This, however, does not apply to managers and foremen receiving more
than $3.00 per day.

515 Statement of Claim. The statement of claim must be in
writing and verified by affidavit, and then filed in the office of the Clerk
of the District Court of the District in which the labor was performed.

In cases where the timber or logs got out are run down the streams
into the Georgian Bay, Lake Huron, Lake Superior, Lake of the Woods,
Rainy Lake, Rainy River or Nipigon River the claim may either be
filed in the office of the District Court where the labor was performed,
or in the office of the Clerk of the District Court of the District where
the drive terminates or reaches the waters of said lakes and bays. For
the District of Muskoka the statement of lien would be filed at Brace-
bridge, for Haliburton with the elerk of the County Court of the
County Victoria, for Manitoulin filed in office of the deputy clerk of the
District Court at Gore Bay.

Any number of lien holders may join in proceedings, or may assign.
their claims to other persons. Only one claim might be filed, but such
claim must include particular statements of the several claims with
affidavit of each claimant, or several claims may be filed and only one
attachment be issued on behalf of all the persons so joining.

316 When Lien should be Filed. In cases of a contractor cutting
or taking out logs or timber for export under a license of the Crown the
claim must be filed on or before September 1st next following the per-
formance of the labor.

In all other cases if the labor is performed between October 1st
and April 1st next thereafter the statement must be filed not later than
the 20th of April. For labor performed after April 1st and before
October 1st the claim must be filed within twenty days after the last
day of such service.

The lien expires unless suit to enforce it is commenced within
thirty days after filing the statement, or thirty days after the expiry
of the time of credit, if credit be given.

517 Court to Enforce Lien. A lien to the amount of $200 may
be enforced by suit in the Division Court, and if over $200, then in the
proper District Court where the statement of lien is filed.

If no dispute note is filed within 14 days after service of the writ
judgment may be given by default.

In cases where the logs or timber are about to be removed from the
Province, or the person indebted for the amount is about to abscond
from the Province, or the logs are about to be sawn with other timber,
so that the same could not be identified, the lien holder may, if the claim
is not less than $10, have attachment issued immediately against such
logs or timber. If claim is not over $200, the writ would issue from the
Division Court, but if over $200, then from the District Court. Unlawful
or malicious detention of logs or timber would incur a liability for
whatever loss or damage was occasioned through such proceedings,
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318 lllegal Payments. I'n{ments made or offered to any person
for wages by cheque, order, LO.U,, bill of exchange or promissory note,
drawn upon or payable in any place outside of Ontario are illegal, and
the person violating this provision is liable upon summary conviction
before a stipendiary niagistrate or Justice of the Peace to a penalty of
not less than $5 nor more than $20.

519 Form of Statement of Claim.

1, A. B. (name of claimant), of (state residence of claimant), (if claim
made as assignee then say “ as assignee of,” giving name and address of
assignor), under the Woodman's Lien for Wages Act claim a lien upon
certain logs or timber of (here state the name and residence of the owner
of the logs or timber upon which the lien is claimed if known), upon the
logs and timber composed of (state the kind of logs and timber such as
pine, sawlogs, cedar or other posts, or railway ties, shingles, bolts or
staves, ete., also where situate at time of filing the statement), in respect
of the following work, that is to say (here a short description of the
work done for which the lien is claimed), which work was done for (here
state the name and address of the person upon whose credit the work
was done) between the ...... A8y O x50 and the...... day of
...... ,at ...... (per month or day as the case may be).

The amount claimed as due (or to become due) is the sum of ......
(when credit has been given, “ the said work was done on credit and the
period of credit will expire on the ...... dayof ...... "

Dated at ...... S PR day ok i..ivn AD. 19

520 Copyright. In Canada a copyright may be obtained by the
author or publisher of any book, picture, drawing, map, chart, ete., which
holds for 28 years from the date of copyright, and renewal for 14 years
by author, the widow or children. The fee is $1 for registration and
50 cents for a certificate of registration, which is forwarded to the
author. Three copies of the work must be forwarded to the Department
of Agriculture, except in case of a painting or sculpture, ete., a written
description will do instead of three copies. Every article copyrighted
must contain a notice of the eopyright. Any person who inserts such
notice without having a copyright, is liable to a penalty of $300. An
infringement of a copyright incurs a heavy penalty and the confiscation
of the works. To secure a copyright write to

The Honorable the Minister of Agriculture,

(Copyright Branch), Ottawa,
who will forward a copy of the Copyright Act and full information, so
that any person of ordinary intelligence may do all the correspondence.
No postage is required, as the letters go free.

In Newfoundland only two copies are required, and correspondence
is with the Colonial Secretary, St. John. Fee, $1.

321 Trade Marks. A general trade-mark, such as “ Pure Gold,”
which a merchant or manufacturer uses to distinguish his goods of
various kinds from those of others, may be registered for $30. There is
no limit to its duration.
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A specific trade-mark, which is only used for one kind of goods, as
“ B.B.B.” (Burdock Blood Bitters), may be registered for $25, and stands
for 25 yeais, and renewable.

Industrial designs, as letter heads, labels, ete., may be registered for
$5, which secures it exclusively for five years, and an extension of five
years £2. A copy of the Act may be obtained from the Minister of
Agriculture (Trade-mark Branch). In Newfoundland the fee is $20.

522 Patentright. Nearly any article or machine that is new and
useful may be patented. For full iniormation write to 7he Commissioner
of Patents, Ottawa, Canada, who will forward a copy of the Act.

The fees for the various periods are as follows: 18 years, $60; 12
years, 340 ; 6 years, $20; fee for a further term of 12 years, $40; for 6
years, $20; for lodging a caveat, $5 ; fees to register a judgment, $4; to
register an assignment, $2; attaching a disclaimer to a patent, $2.

For Newfoundland the fee is $25, and the period 14 years. Address
the Colonial Secretary.

CHAPTER XXIL
INSOLVENT DEBTORS.

523 Insolvent Debtors. We have no Bankruptey Act in Canada
by which an insolvent debtor can be forced to make assignment for the
benefit of his creditors, and which will give him a release from further
prosecution. But all the Provinces and Newfoundland have enacted
very fair and equitable insolvency laws, which prevent insolvent traders
from either fraudulently disposing of their assets, or settling with certain
creditors to the prejudice of others. They all force the debtor either to
leave the country or to do business in future in his wife’s or some other
person’s name, except in Newfoundland.

In case a debtor who is practically insolvent and yet refuses to
make an assignment for the general benefit of creditors, an action may
be brought by one creditor on behalf of himself and all other creditors,
when both the real and personal property may be sold under execution
and the proceeds ratably distributed among the execution creditors and
those who prove and file their claims within the time provided in each
Province. The law costs of a person suing in such case would be paid
in full before any distribution would be made among the creditors.

In Quebec, any creditor having an unsecured claim overdue for
$200 or upwards may demand the debtor to file with the court judicial
abandoninent of his estate for the benefit of his creditors, and if this is
not done within two days, or the debt paid, and the abandonment actually
made within four days the debtor may be arrested.

524 Assignment. In Ontario and all the other Provinces except
Quebee, if the debtor consents or desires to make an assignment it may
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be made to the sheriff of the county or to an official assignee or to any
other resident of the Province which a majority of the creditors having
a claim of $100 and upwards assent to. The creditors may also make as
many subsequent changes as they find necessary. An assignee may
resign, so may an inspector, but a sheriff cannot refuse to complete the
work of assignee of an insolvent, for that is part of his official duties,
and in case of his death there would be no change, as his deputy or
successor would complete the winding-up of the estate.

The assignment need not be in any precise form. It is sufficient to
say, “ All my L{)ersonn] property, real estate, credits and effects which
may be seized and sold under execution” or similar words. The
statutory exemptions from seizure under an execution or landlord’s
warrant are also reserved to the debtor who makes an assignment of his
other property for the benefit of his creditors.

Any person claiming to rank as a creditor in the estate assigned
must furnish to the assignee particulars of his claims proved by affidavit
and such vouchers as the nature of the claim admits of.

A claim not yet due will also be included.

A wife who advanced money to her husband that was used in the
business would rank as a creditor if he assigned. The husband, also, if
he advanced money to his wife, who was engaged in business in her own
name and on her own account separate from him, would rank as a
creditor if she assigned.

525 Advertising the Assignment. In all the Provinces when
an assignment is made it must be advertised in the official Gazette and
in some local newspaper. The assignment must also be registered. If
these public notices are not given, both the assignor and the assignee are
liable to heavy penalties.

In Ontario the notice of the assignment must be published at least
once in the Ontario Gazette and not less than twice in » newspaper
having a general circulation in the county in which the property is
situated, and if it does not appear in the first number of t\.c Gazette and
in such other local newspaper issued after five days fron the execution
of the assignment the assignor shall be liable to a pen of $25.00 for
each day that shall pass after the issue of such ; .rs in which the
notice should have appeared until it is published ; and the assignee shall
be liable to a similar penalty for each day that shall pass after the
expiration of five days from the delivery of the assignment to him or of
his assent thereto.

A copy of the assignment together with an affidavit of a witness
must be registered within five days after the execution of the assig t
in the office of the clerk of the County Court where the assignor resides,
if a resident of the county, and if not a resident of the Province then in
the county where the property so assigned is situate.

In Manitoba it must also be advertised at least once in the
Manitoba Gazette and not less than twice in a local newspaper, and a
copy of the assignment together with an affidavit of a witness of its
execution be filed in the office of the clerk of the County Court where
the assignor lives within ten days after its execution if a resident of
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Manitoba, and if not a resident then in the Judicial Division where the
personal property is located. If the assignment is not thus advertised
or registered within the ten days after its execution the assignor is
liable to a penalty of $20 in either case for every day of such neglect,
and the assignee is also liable to same penalty in either case if not done
within ten days of the assigniment to him and his assent thereto.

In British Columbia the assignment must be advertised in one
issue of the B. (' Gazette, and in one issue of a local newspaper in the
county in which the assignment is registered, within ten days after the
date of the assignment, giving the date of the assignment, name,
residence and occupation of the assignor and of assignee. The assign-
ment must be registered, together with the affidavit of the witness,
within twenty-one days from its date, in the office of the County Court
Register.  The fee is $2.00. If the assignment is not so advertised and
s0 registered within the time named the assignor is liable to a penalty
of $10 for each day of such neglect, and the assignee is liable to similar
penalty if the assignment is not advertised and registered within 21
days after the delivery of the assignment to him or his assent thereto.

Similar rigid requirements exist in all the Provinces and for that
reason it is safer to make the assignment to the sheriff; or, if made to
another person, the Provincial statutes should be carefully examined and
followed in detail. Every Justice of the Peace has the statutes and
information can be obtained by any person desiring it who might be
contemplating an assignment.

526 Form of Notice to be published, or one similar.

NoricE T0 CREDITORS,

Notice is hereby given, that , of the town of ,in
the County of (hardware merchant, or as the case may be), has
made an assignment to me in trust for his creditors.

A meeting of the said creditors will be held at my office at the
Town of , on (Wednesday) the day of ,19 ,at 2
o'clock, p.m. (or as case may be), to receive statement of affairs, appoint-
ment of inspectors, and for giving direction for the disposal of the
assets, etc.

Creditors are requested to file their claims, duly verified, with me
on or before the day of such meeting, after which date I shall proceed
to distribute the assets of the estate, having regard only to those claims
of which I shall then have received notice.

A. B, Assignee.

527 Priority of Claims. In distributing the assets of an
insolvent the first thing to be paid is taxes; second, rent for one year;
third, salaries for three months ; in Quebec, wages for servants for one
year and clerks, three months; fourth, mortgages; fifth, general
creditors.

As to the priority of ereditors to the effects of a partnership firm,
the partnership creditors come first for all partnership effects, and
individual creditors first for all individual property; after this the
remainder is ratably divided.
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In case the assignment is that of the lessee the landlord would have
preference claim for rent for onme year last previous to, and three
months following the execution of such assignment and thereafter as
long as the assignee shall retain possession of the premises.

528 Fraudulent Preference. Every gift, conveyance, assign-
ment or transfer of any property, real or personal, made by a person at a
time when he is unable to pay his debts in full, shall, as against his
creditors to the extent that they are hindered, delayed or prejudiced, be
considered a fraudulent preference and utterly void. Therefore any
chattel mortgage given on the eve of making an assignment, either
forced or voluntary, could be set aside by an action brought for that
purpose. It would be valid as between the parties themselves, but not
as to creditors.

Simply being in debt when a man transfers any of his property,
either to a creditor, wife or relative, does not make the transfer fraudu-
lent so long as he is still able to pay his debts in full. “ Fraudulent
intention ” must be shown by the creditors before a sale or transfer of
real or personal property can be cancelled. A large payment to one
creditor or transfer of certain property just on the eve of assignment
for the benefit of creditors, would have the appearance of a fraudulent
intention to defraud other creditors and would be set aside if assailed.

Transfer of real or personal property by a person when solvent or
before going into business cannot be set aside if the person subsequently
becomes insolvent, unless it can be shown by the creditors that it was
part of a scheme to defraud.

Goods may also be brought into a dealer’s place of business in
the regular way right up to the time he may be forced to make an
assignment without having any taint of fraud in the transaction on the
dealer’s part, unless he was questioned by the wholesale house concern-
ing his financial condition and misrepresented that position.

In Ontario a chattel mortgage or other transfer of property given
within 60 days of insolvency may be set aside, but an overdue debt of
not less than $40, must be due a creditor before he can take legal pro-
ceedings to set aside a sale or gift or assignment, neither can he combine
his claim with another creditor so as to make it large enough, and then
take proceedings.

In Quebec suit to set aside a fraudulent conveyance may be
brought any time within one year from the time when the creditor dis-
covered the fraudulent transaction, and the party may be made to
restore the property or its value for the benefit of the creditors.

In Manitoba action must be brought within 60 days to set aside
such fraudulent preference.

In Newfoundland such transfer made by a debtor within two
months of his declared insolvency is null and void if the party receiving
same had knowledge of the insolvency.

In British Columbia all payments made within ten days of assign-
ment on account of a pre-existent debt are void except wages, not
exceeding three months’ tax and water rates.
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529 Creditors' Relief Act. In the Small Debts Courts in all
the Provinees, such as the Division Court in Ontario, executions from
them may be executed and the money realized by the bailiff paid over
to the creditor at once without regard to other creditors.

But under the provisions of the Creditors’ Relief Act such priority
among execution creditors has been abolished in all the Provinces when
the execution issues from any of the higher courts. As the Act is
almost verbatim in all the Provinces except Quebec and Newfoundland,
the following will doubtless be a sufficient guide :

In Ontario when the sheriff levies money from an execution from a
County or a High Court he is required to retain it for 30 days and to
enter the particulars of the execution in a book kept for that purpose,
which is open for public inspection. All other creditors whose writs or
certificates of execution are in his hands at that time, or are placed with
him within one month from such entry, share ratably in the distribu-
tion of the money realized.

A creditor having a judgment from the Division Court may file
with the sheriff a memorandum of his judgraent and costs under the seal
of the clerk of said court, which will entitle him to share in the
distribution.

Creditors who have not obtained judgment may file their claims
according to the provisions of the Act and share in the distribution.

In British Columbia the procedure is the same for money realized
on writs from the Supreme and County Courts.

In the N. W, Territories the sheriff must retain the money for two
months, and then ratably distribute it among the creditors who have
delivered their writs to him, unless the judge orders a longer time.

In Manitoba the sheriff holds the money three months, and then
ratably distributes it among execution creditors.

In New Brunswick where the sheriff levies under an execution for
$200, or upwards, it must be ratably divided as stated above.

In Newfoundland, either a debtor or a creditor may, by petition
addressed to the Supreme Court or to a Supreme Court Judge, simply
stating that the debtor is unable to pay his creditors 100 cents in the
dollar. If the debtor is the petitioner he must attach to the petition a
schedule of all his assets and liabilities. If it is by a creditor he must
also attach such schedule, if he is able, and if not he must give a state-
ment of facts sufficient to satisfy the court or judge that an order for
hearing should be made. After the hearing, if the debtor is declared
insolvent, the estate may be vested in a trustee for distribution among
the creditors, and after the estate is thus wound-up the court or judge
may give the debtor a certificate of discharge.

Two-thirds of the creditors in number and value may also agree,
and upon confirmation by the judge, give the debtor a final discharge.

530 Absconding Debtors. The goods of a debtor moving out of
the place, but not out of the country, ecannot be stopped by a creditor
unless under an execution.

In case of a person being indebted to a sufficient sum, which varies
in the different Provinces, and absconds from the Province, leaving
effects liable to seizure under an execution, or attempts to remove such
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personal property either out of the Province or from one county to
another, or keeps concealed to avoid service of process, the creditor, by
making affidavit to that effect, may procure a warrant to attach such of
the goods as are liable to seizure for debt. Care must be taken, however,
not to seize the exemptions or to stop their removal or there would be
a case for damages.

In Ontario, if the debt is not less than $4 nor more than $100, the
writ of attachment may be obtained from the Clerk of the Division
Court, but over that amount from the Judge of the County Court. In
Quebec attachment is allowed if the debt is $5 or upward.

In British Columbia, if the debt exceeds $100, the writ may issue
from the County Court if within its jurisdiction, if not, then from the
Supreme Court.

In Manitoba, if the debt is not less than $10 nor more than $250,
the writ may issue from the County Court, over that from King’s Bench.
In case of absconding from the Province the debtor loses his exemptions
unless the family has been left and are in need of such goods. Then the
exemptions will be in the option of the judge.

In North-West Territories, if the amount of debt exceeds $50, a
writ may issue, and if absconding debtor leaves no wife or family no
property is exempt.

In New Brunswick, for a sum of $40 and upwards, writs may issue
by a Judge of the Supreme Court, and also from County Court when the
debt is within its jurisdiction.

In Nova Scotia, if the sum is $80 and upwards, the writ may issue
from the Supreme Court, or the County Court if debt is from $20 to
$400.

Prince Edward Island, if debt is $33, and Newfoundland, if $20, the
goods may be attached before judgment.

A debtor leaving Canada and going into the United States may be
followed and suit brought in the American court. The Canadian law
prevails in the case, but the “ homestead exemptions” over there are so
numerous that in the majority of cases nothing could be recovered.

Also, a judgment obtained in any of the courts in any of the
Provinces of the Dominion of Canada may be sued upon in any of the
States. It would be necessary to obtain an exemplification of the
judgment from the court where the same is entered, under the seal of
that court, and then sue upon it in the proper court of the State where
the debtor resides or is domiciled.

531 Arrest of Debtors. The fiction is that no one in Canada
can be arrested for debt, but it is only true because other names are used
for the cause of arrest—fraud, absconding debtor, contempt of court, ete.

All the Provinces allow an absconding debtor to be arrested and
held for bail, also imprisonment for fraudulent assignments, obtaining
goods under false pretenses, and for contempt of court.

In Ontario, Manitoba and British Columbia absconding debtor can
only be arrested and held for bail by a person having a claim against
him for $100 or upwards.

In Quebee, if absconding from Quebec and Ontario and debt is $50
or upward.
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In New Brunswick in liquidated claims, if over $20, writ for arrest
may be obtained from the Supreme and County Court before judgment,
but for a sum not certain an order from a judge must be obtained.

Nova Scotia’s lowest sum allowing arrest is $20, when writ may
issue from County Court, and from Supreme Court if debt is $80 and
upwards.

Prince Edward Island, if debt is $32, writ may issue from the
Supreme Court.

Newfoundland, if debt is $50, absconding debtor may be arrested.

CHAPTER XXIL

COLLECTION OF ACCOUNTS.

532 Entering Cases in Court. Merchants and others who have
accounts they find it necessary to sue, can enter their own cases in the
Small Debts Courts, or the Division Court of Ontario as well as any
solicitor would do for them.

The plaintiff, when entering action, must leave with the clerk, by
post or otherwise, a simple statement in writing (with as many copies as
there are defendants) of the cause of action. If an account, it may be in
the usual form of an account ; in case of a note, a copy ; and of any other
written instrument, a concise statement of it giving its purport. Must
also give his post-office address, and full name and post-office address of
the defendant. Where a layman is thus entering the cases for suit, the
clerk of the court will always give the information that may be needed.
As a matter of fact, there is nothing to do but to put in the accounts as
above stated and pay the fee for the summons.

In Ontario, if the account is under $10, the cost right through to
judgment will be only $1.25 for clerk’s fees, or $1.65 including the
bailiff’s fees for service of summons, exclusive of his mileage.

When the amount exceeds $10, the cost increases according to the
amount of the bill, but in no case will much exceed $2.50.

Actions may be taken in the Division Court in following cases:

1. All personal actions where the amount claimed does not exceed
$60; and in personal actions up to 3100, if the parties consent thereto
in writing.

2. In liquidated money claims, that is, notes and written instru-
ments, up to $200.

3. In unliquidated claims and demands of debt as accounts, and for
breach of contract, up to $100.

4. Absconding debtors, where claim is not less than $4 nor more
than $200.

5. For replevin if value does not exceed $60.
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5333 Small Debts Courts. The fees for the inferior or Small
Debts Courts in all the provinces are about the same as those given
above for Ontario, and the process for entering cases and for defence
simlar, therefore the following two sections, together with the pre-
ceding one, will give the general information desired.

If the debtor puts in a defence and the case comes to trial it would
be better in the most of cases to employ a lawyer to conduct the case at
court, but up to that point there is nothing in these petty cases of debt
for a lawyer to do. If the case goes to court, however, it is better to
have a lawyer, for judges do not like clients to handle their own case.

334 Defences. When any person is served with a summons
they should not let the few Latin words in it scare them. The summons
will always state the number of days in which a defence must be
entered or judgment may be given by default. If the defendant has
anything to gain by defending the suit, he has the right to set up any
one or more of several pleas against the claim made against him.

In cases where the debt is outlawed and the defendant intends to
take the benetit of the Statute of Limitations, he must state in his dis-
pute note that the claim is barred by statute, as it is over six years old
(or as the case may be), otherwise judgment will be given against him
by some judges.

535 Statement of Defence. The statement of defence is called
a “ Dispute note,” of which the following will serve as a guide to those
unfamiliar with the forms ; the name of court and Province, of course,
may be changed to suit. It may be sent by post, or delivered personally
to the clerk.

NOYerava
IN THE [No.] Division Court oF [Name],
Between [give name], Plaintiff,
and [give name], Defendant.

Take notice, I dispute the Plaintiff’s Claim in this cause. [Here may be
specified the grounds of defence, statutory or otherwise.]

Dated this ...... aay of coeuss ,AD. 19..

[Signature]

To the Clerk of the said court, and to the said Plaintiff.

In setting out the grounds of defence state them shortly and dis-
tinetly, using a separate paragraph for each separate defence you intend
to make, if more than one, as follows:

1. That the plaintiff owes you a debt, which you claim should be
set off against it, or

2. That you have performed your part of the contract, or

3. That you have offered to perform it, but that the other party
refused to accept it, or

4. That you have a counter-claim as an offset to part or to the
whole claim of the other, or

5. That the claim had become outlawed, as it was more than six
years old, or
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6. That you were under 21 years of age when the debt claimed was
contracted, or

7. That you do not owe the debt claimed, or

8. That performance was impossible. (1) Through the acts of God,
as lightning, tornadoes, inundations, or death. (2) By public enemies,
as an invading army.

536 Garnishment. All the Provinces allow money due a debtor
while yet in the hands of a third party to be attached or garnisheed, but
they all exempt a certain amount due wage earners.

Salaries of officials under Dominion Government, salaries of judges,
pensions, and teachers’ superannuation allowances, and moneys deposited
in Post-office Savings Bank are exempt from garnishment by creditors,
or seizure in case of insolvency

According to a judgment delivered by Judge Morrison, April 28th,
1903, in Toronto, the salary of an alderman can not be garnisheed for
debt because it is not a debt by the city due the alderman within the
meaning of the Act, but merely a statutory obligation arising out of the
city by-laws to pay the remuneration, hence not garnishable. No doubt
the same will hold good in all the Provinces.

Money due a mechanic as contract price of work instead of for
wages is not exempt.

(1) In Ontario garnishee order may issue either before or after judg-
ment from Clerk of the Division Court, but money in the hands of a
third party due a mechanic, workman, laborer, servant, clerk, or employee
for wages cannot be garnisheed unless the sum due the mechanie, ete.,
exceeds $25,and then only to the extent of the excess. In case, however,
where the debt was contracted for board or lodging, and in the opinion
of the Judge the exemption of $25 is not necessary for the maintenance
of the debtor’s family, then the amount to be secured by the garnishee
will be in the option of the Judge.

A single man with no one depending on him for support has no
amount reserved to him by law against a garnishee. Neither have other
classes of people who are not wage-earners, nor Provincial civil servants.

The garnishee summons costs $2 on sums up to $10, right through
to judgment; from $10 to $20 it will run up to $4, and similar amounts
in the other Provinces.

(2) In Manitoba summons may issue either before or after judg-
ment. Amount reserved wage-earners, except Provinecial civil servants,
is $25.

(3) In N. W. Territories garnishee order may issue from Clerk of the
Supreme Court, either before or after judgment. Amount reserved wage-
earners, except permanent employees of the Government, is $25.

n Nova Scotia order may issue after judgment. Amount reserved
wage-earners, whether married or single, is $40.

(4) In New Brunswick order issues after judgment. Amount reserved
wage-earners is $20.

(8) In P. E. Island, order may issue either before or after judgment.
Amount reserved wage-earners is one-half of the wages due.

(6) In British Columbia garnishee order may issue both before and
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after judgment from either the County or Supreme Court or Small Debts
Courts, according to jurisdiction.

Amount reserved from the Small Debts Courts to wage-earners is
830 per month for a married man or one on whom others are depending,
and 320 for a single man with no one depending on him. Chap. 55,
See. 34, R. S. of B.C.

When garnishee order issues from the County or Supreme Court, the
amount reserved wage-earners is $40 per month. Chap. 52, See. 107,
R. S. of B. C.

The exemption does not apply if the debt is for board or lodging
and the Judge or Magistrate does not deem such sum necessary for the
support of the debtor and his family.

(7) In Quebec, if the amount claimed exceeds 85, may be attached
before or after judgment.

537 Judgment is the decree of a court delivered after a case has
been decided. In Ontario and nearly all the Provinces executions may
issue any time after judgment within six years without an order from the
court, but after that an order from a Judge is necessary. (For time when
judgmentsoutlaw,seeSection 242.) For the number of days after judgment
before execution may issue for the different courts in the various provinces
see following Section :

338 Execution. If the judgment or amount of damage is not paid
within the time specified in the judgment, an execution may be obtained
to seize and sell the debtor’s property to recover the amount of the
judgment and costs. The laws of each Province, however, exempt from
seizure under an execution sufficient property to enable the debtor to
continue his regular avocation. (See Exemptions.)

In Ontario, in the County and High Courts executions may issue
immediately upon judgment, and bind both goods and lands from the date
of delivery of execution to the sheriff, and any transfer or mortgage made
thereafter and before seizure would be void; but exeentions from the
Division Court do not bind the goods until after actual seizure. Executions
require to be renewed every three years.

In the North-West Territories they may issue immediately after
judgment, and expire in two years unless renewed. They bind the goods
from the time the writ is delivered to the sheriff, except those transferred
to a hona-fide purchaser for value without notice.

In British Columbia executions against goods issue forthwith after
judgment in the Supreme and County courts and take priority from the
time they are delivered to the sheriff.

In Manitoba, in the King's Bench may issue forthwith after judg-
ment, or any time within six years, without an order from a Judge, but
after six years leave must be obtained. In County Court six days after
judgment, or forthwith on Judge’s order. Sheriff holds money for three
months to be ratably divided among execution creditors.

In Quebec executions both against goods and lands cannot issue
sooner than 15 days after judgment, except in cases where attachment is
permitted.

In New Brunswick, Nova Scotia and Prince Edward Island, both in
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Supreme and County Courts, may issue forthwith, unless an appeal is
pending, and any time thereafter for 20 years. They bind goods and
chattels of the debtor from the time they are given to the sheriff against
all persons except bona fide purchasers.

In Newfoundland, in the District Courts executions may issue
immediately after judgment; in Supreme Court, in cases for ﬁmyment of
money or recovery of land, may issue forthwith, but in all other cases in
14 days. Must be renewed every year.

539 Executions Binding Land. Inall the Provinces executions
may bind the lands of the judgment debtor. Executions against goods
cannot be filed against lands until an attempt to recover against the goods
has failed, and the execution been returned marked “ No good.”

In Ontario all executions issued from the County and High Courts
bind both goods and lands from the date of delivery of execution to the
Sheriff. Land, however, cannot be sold before one year from time the
writ is delivered to the Sheriff. In the Division Court executions of $40
and upward may issue directed to the Sheriff, in which case they also
bind lands of the debtor the same as those from the High and County
Courts. Division Court judgments of $40and upwards, that have been
returned marked “ No good,” and all County and High Court judgments
may be recorded in the Land Titles Office, the same as other instruments
affecting land.

The Act says the sheriff shall not send certificates of execution to
the Land Titles Office unless upon written request of the plaintiff or his
solicitor. Lands against which an execution has been recorded cannot be
sold until one year after the writ of execution has been filed, and then
only by giving three months’ notice of sale. These entries in the Land
Titf;s Office must be renewed every four years in order to continue to
bind the land.

In British Columbia judgments registered in any Registration Dis-
trict, that Registrar is required to forward notice in writing to all other
Registrars in the Province, and from the delivery of such notice the judg-
ment binds all the property of the judgment debtor in the Province.
Priority of registration creates priority of claim. To be kept good they
must be renewed every two years.

When an assignment or cancellation of a judgment is registered,
notice is also sent by the Registrar to all the other Registrars of the
Province. Fee for registering a certificate of judgment is $2 and for a
cancellation 50c.

In Manitoba judgments issued from the County Court for a sum
exceeding $40 may be recorded in the Land Titles Office. They must
be renewed every two years.

In the North-West Territories judgments for $50 and upwards may
be registered against lands. They bind from the time of the receipt of
the writ by the Sheriff, but the land cannot be sold within less than
twelve months thereafter.

In Nova Scotia judgments from the Supreme and County Court
may be recorded against lands, and execution may issue any time within
six years without an order from the court.

14
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In New Brunswick judgments in the Supreme and County Courts
may be registered and bind lands in that county for five years, when
they may be renewed.

In Prince Edward Island judgments issuing from the Supreme
Court bind lands of the judgment debtor from time of entry of judgment,
providing a minute has been filed with the judgment, but lands eannot
be sold until after six months from issue of statute execution. Those
from the County Court only bind after a levy has been made.

540 Judgment Summons. In case there is not property found
with which to satisfy the judgment claim, most of the Provinees permit
the ereditor in suits before the small debts or inferior courts to have the
debtor summoned before the court to be examined on oath as to the
disposition he may have made of his property. Every such summons
should be obeyed, for the person not mn{:ing his appearance, at such
time as directed in his summons, before the court, to be examined on
oath as to the disposition he may have made of his property, may be
imprisoned for contempt of court.

After such hearing before the Judge, the latter may order a weekly
or monthly payment, and if the sum is not paid the debtor may also be
imprisoned for contempt of court. If circumstances should arise after-
wards by which this amount eannot be paid, the debtor should go to a
lawyer and have a statement prepared to bring the matter before the
Judge to have his first order set aside or changed.

No other judgment will be enforced against a debtor while he is
paying off in this way one judgment.

The debtor may also be imprisoned if he refuses to answer questions,
or to produce papers and books required by the court, or for a fraudulent
disposition of his goods.

The judgment debtor being summoned to appear before the Judge
to be examined is like any other witness and if he demands it must be
paid both mileage and his day's fees.

In Ontario the Division Court Act provides that in case of mort-
gages where the principal or interest is sued for separately in the
Division Court tKe Judge cannot commit the debtor to gaol on a
judgment summons in any case where it could not be done on a judgment
recovered in a higher court, that is for fraud only. The same would
hold in the other Provinces.

The Ontario Act is further amended by taking from the Judge the
authority to commit to gaol for non-payment of the sum ordered to be
paid altogether. or by instalments, if it can be shown that such payments
would have deprived the debtor or his family of the means of living.
The Act now virtually allows commitment to gaol only in cases where
there is some element of fraud. Commitment may then be for 40 days,
instead of 30, as previously limited.

In Ontario judgment summons only issue out of the Division Court ;
cost of summons and hearing the case is $2.50.

Quebee, Prince Edward Island and North-West Territories do not
use the judgment summons process except for examination.

In Manitoba the limit of imprisonment is 40 days.
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541 Exemptions. All the Provinces reserve a reasonable amount
of property exempt from seizure under any execution, a landlord’s
warrant in most cases, and distress by mortgagee for arrears of interest.

Where the debtor has more of any kind of property or articles than
are exempt he is entitled to make choice of the part he wishes to retain.
The bailiff or officer making the seizure has no legal authority to inter-
fere in the selection.

All the chattels so exempt from seizure as against a debtor, after
his death, or in case he should abscond, leaving his family behind, the
widow or family, should there be no widow, are entitled to.

Tenants in signing a lease for property should be careful that it does
not contain an agreement to waive their right to the exemptions the
statutes reserve from seizure, for such Shylock forms of leases are
frequently used.

In Manitoba such agreement would be null and void, but it would
be binding in all the other Provinces and in such cases the landlord
would seize and sell all the exemptions.

In Ontario the following chattels are exempt from seizure under
any writ or from distress by landlord or mortgagee for arrears of interest
or for landlord’s tax :

1. The bed, bedding and bedsteads, including a cradle, in ordinary
use by the debtor and his family.

2. The necessary and ordinary wearing apparel of the debtor and
his family.

3. One cooking stove with pipes and furnishings, one other heating
stove with pipes, one crane and its appendages, one pair of andirons, one
set of cooking utensils, one pair of tongs, one shovel, one coal scuttle, one
lamp, one table, six chairs, one washstand with furnishings, six towels,
one looking glass, one hair brush, one comb, one bureau, one clothes press,
one clock, one carpet, one cupboard, one broom, 12 knives, 12 forks, 12
plates, 12 teacups, 12 saucers, one sugar basin, one milk jug, one teapot,
12 spoons, two pails, one washtub, one scrubbing brush, one blacking
brush, one wash board, three smoothing irons, all spinning wheels, one
weaving loom in domestic use, one sewing machine and attachments,
thirty volumes of books, one axe, one saw, one gun, six traps and such
fishing nets as are in common use. The articles in this sub-division not
exceeding in value $150.

4. All necessary fuel, meat, fish, flour and vegetables actually pro-
vided for family use, not more than sufficient for the debtor and his
family for 30 days and not exceeding in value the sum of $40.

5. One cow, 6 sheep, 4 hogs and 12 hens, in all not exceeding in
value 875, and food therefor for 30 days, and one dog.

6. Tools and implements of, or chattels ordinarily used in the
debtor’s occupation to the value of $100.

7. Bees reared and kept in hives to the extent of 15 hives.

The debtor may, in lieu of keeping the tools and implements men-
tioned in section 6, elect to receive the proceeds of their sale in cash up
to $100, in which case the officer executing the writ would pay over to
the debtor $100 if those goods sold for that much, net, and this amount
the creditor could not seize.
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None of the articles enumerated in sub-sections 3, 4, 5, 6 and 7 are
exempt from seizures in satisfaction of a debt contracted for that
identical article.

For tenants renting by the month see Section 856.

In Manitoba. (a) The bed and bedding in common use for the
debtor and his family, and also his household furnishings, not exceeding
in value $500.

(b) The necessary and ordinary wearing apparel of the debtor and
his family.

(¢) Twelve volumes of books, the books of a professional man, one
axe, one saw, one gun, 6 traps.

(d) The necessary food for the debtor and his family for 30 days.

(e) Six cows, 3 oxen or 3 horses or mules over four years of age, 10
sheep, 10 pigs, 50 fowls, and food for the same for 11 months. The
imrses to be exempt must be such as are used by the debtor in earning
his living.

5 The tools, agricultural impl and ries used by the
debtor in the practice of his trade, profession or occupation to the value
of $500.

(9) The articles and furniture necessary to the performance of
religious service,

(k) The land upon which the debtor or his family actually resides
or cultivates, either wholly or in part, or which he uses for grazing or
other purposes to the extent of 160 acres.

() The house, barns, stables and fences on the debtor’s farm.

(j) All the necessary seeds of various varieties or roots for the
proper seeding and cultivation of 80 acres.

(k) The actual residence or home of any person other than a farmer,
providing the same does not exceed the value of $1,500. If it is worth
more it may be sold providing $1,500 out of the proceeds is paid over to
the debtor.

None of the property in this list is exempt if the debt is for the
same article,

The exemptions do not hold against debts due municipalities for
seed grain.

Every agrecment, even in writing and under seal, whereby a
person waives or abandons his right or privilege of exemption is
absolutely null and void by statute.

Growing crops cannot be seized and sold until they are harvested.

t.

In British Columbia. No exemptions against sale for tax or
distress for rent, except lodgers’ goods, and a limit of three months’ rent
against goods sold to the tenant under the Conditional Sales Act.

(a) The homestead, so registered according to the laws of the
Province, if not exceeding in value $2,500, is absolutely exempt from
seizure or sale by any process at law or equity.

If it exceeds in value $2,500, then the excess only is subject to
seizure and sale.

Personal property to the value of $500 is exempt. None of such
property is exempt if the debt was contracted for that identical article.
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The fee for the registration of land as a “homestead” is $5. This
does not include the registering of the title, but simply the homestead.

In North-West Territories the following property is exempt
from seizure under writs of execution :

1. The necessary and ordinary clothing of the debtor and his family.

2. The furniture and household furnishings belonging to the debtor
and his family to the value of $500.

3. The necessary food for the defendant’s family during six months,
which may include grain and flour, or vegetables and meat, either
prepared for use or on foot.

4. Six cows, three oxen, horses or mules, or any three of them, six
sheep, three pigs and fifty domestic fowls, besides the animals the
defendant may have chosen to keep for food purposes, and food for
the same for the months of November, December, January, February,
March and April or for such of those months as may follow the
date of seizure, providing such seizure be made between the 1st of
August and the 30th day of April next ensuing.

5. The harness necessary for three animals, one waggon or two
carts, one mower or cradle and seythe, one breaking plow, one cross
plow, one set harrows, one horse rake, one sewing machine, one
reaper or binder, one set sleighs and one seed drill.

6. The books of a professional man.

7. The tools and necessary instruments used by the defendant in
the practice of his trade or profession to the value of $200.

8. Seed grain sufficient to seed all his land under cultivation, not
exceeding 80 acres at the rate of two bushels per acre, defendant to have
choice of seed, and 14 bushels of potatoes.

9. The homestead of the defendant, provided the same be not more
than 160 acres ; in case it be more, the surplus may be sold subject to
any lien or encumbrance thereon.

10. The house and buildings occupied by the defendant and also the
lot or lots on which the same are situate to the extent of $1,500.

No article is exempt from seizure, except for the food, clothing and
bedding of the defendant and his family, if the debt is for that specific
article.

In New Brunswick, the exemptions from seizure under execution
are the following :

The wearing apparel, bedding, kitchen utensils and tools of trade
or calling to the value of $100.

In Nova Scotia the following articles are exempt from seizure
under any writ of execution :

1. The necessary wearing apparel, beds, bedding and bedsteads of
the debtor and his family.

2. One stove and pipes therefor, one crane and its appendages, one
pair of andirons, one set of cooking utensils, one pair of tongs, six knives,
six forks, six plates, six teacups, six saucers, one shovel, one table, six
chairs, one milk jug, one teapot, six spoons, one spinning wheel and one
weaving loom if in ordinary domestic use, 10 volumes of religious books,
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one water bucket, one axe, one saw, and such fishing nets as are in
common use, the value of such not to exceed $20.

3. All necessary fuel, meat, fish, tlour and vegetables actually
provided for family use and not more than sufficient for the ordinary
consumption of the debtor and his family for 30 days and not exceeding
in value $40.

4. One cow, two sheep and one hog and food therefor for 30 days.

5. Tools and implements of, or chattels ordinarily used in the
debtor’s occupation to the value of $30.

None of the articles enumerated in sections 2, 3, 4 and 5 are exempt
from seizure in satisfaction of a debt contraeted for that identical article.

Quebec:

1. The bed, bedding and bedsteads in use by the debtor and family.

2. The ordinary wearing apparel of the debtor and his family.

3. Two stoves, pipes and other accessories, household effects to the
value of 850, fifty volumes books, family portraits and sewing machine.

4. Fuel and food sufficient for the debtor and his family for three
months.

5. One span of plow horses, or one yoke of oxen: one horse, one
summer vehicle and one winter vehicle, and the harness used by a carter
or driver for earning his livelihood ; one cow, two pigs, four sheep and
the wool from such shecp, eloth manufactured from such wool, and hay
and other fodder for food for such animals, and the following agricul-
tural implements : One plow, one harrow, one working sleigh, one tum-
brel, one hay cart with its wheels, and the harness necessary for farming
purposes.

6. Tools and implements used in trade to the value of $200, and
bees to extent of fifteen hives ; and books relating to his profession, art
or trade to value of $200.

7. Books of account, titles of debt and other papers in possession of
the debtor are exempt. Also sacred vessels used for religious worship,
alimentary allowances granted by a court, sums of money bequeathed
upon condition of their being exempt from seizure, money or pensions
given as alimony, wages and salaries not yet due, pay and pensions of
persons belonging to the army and navy, salaries of school teachers and
emoluments of clergymen due for actual services, salaries of public
officers, and provincial civil servants to the extent of two-thirds or four-
fifths, according to salary; wages of workmen and laborers to the extent
of three-fourths.

In Newfoundland the exemptions from attachment or execution
are:

1. Goods of lodgers and hoarders.

2 The common law exemptions, as fixtures, wild animals, goods
delivered to a person in the way of trade, things in actual use, and goods
in the custody of the law.

3. The tools and implements of trade, fishing skiff or punt, the
necessary cooking apparatus, bedding and wearing apparel of himself
and family.
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542 Interest. The legal rate of interest in Canada is now five
per cent., but we have no usury law. A note drawn wher2 nothing is
said about interest will not draw interest until maturity, but if not paid
at maturity it will then commence to draw five per cent. A note draw-
ing a higher rate than five per cent., if not paid at maturity will drop to
five, and a note drawing a lower rate than five, if not paid at maturity
will rise to five per cent.

If the rate is over or under five per cent., and it is desired that it
should remain at that rate after maturity also, a clause must be added
like the following: “ With interest at (the rate desired) until maturity
and thereafter at the same rate until paid.”

Any rate of interest that a man agrees to pay and is written in the
note, mortgage or other instrument, will be collected, provided that if
the rate of interest agreed to be paid per day, week, month, or any period
less than a year exceed five per cent. per annum no more than five per
cent. can be recovered, unless the contract states the yearly rate of
interest to which such other rate is equivalent. This paragraph does not
apply to mortgages on real estate.

Compound interest cannot be collected unless it is agreed in the
contract to be paid.

Book Accounts differ from Notes. A book account overdue will
not draw interest, unless the merchant has it printed on his invoices and
bills he gives with the goods that interest will be charged after a certain
date. Then it can only be five per cent., unless the debtor is willing to
pay more. Simply having eight or ten per cent., as the case might be,
printed on the invoices does not make the charge legal, and the debtor
may refuse to pay anything over five.

Judgments also draw five per cent. interest. Chartered banks are
allowed seven per cent., and collect it; but there is no penalty if they
charge more.

In Newfoundland the legal rate is still six per cent.
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Established 1882

Incorporated 1900

Newsome & Company

Leading Law Stationers

Legal Forms of all Descriptions

Mail Orders
a Specialty
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EMBOSSING

Sole Agents in Canada
for the

YOST TYPEWRITER

the most durable machine
on the market to-day
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Typewriter Supplies of all kinds in stock
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