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Vienoa, March, 1836. 3-vl-ly

\, R. CIHHARLES HENRY POWLLL, Barrister and At-
torney-at-Law, Notary Public, &e., St. Catherines,
n3-vl-ly

)Y A. HUDSPETH, Barrister-at-Law, Macter Extraor-
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LAW SOCIETY OF UPPER CANADA,
(Oscoone Ilanv.)

Trinity Term, 22nd Victoria, 1858.

——

|
|

During tho Terin of Trinlty, the folluwivg Gentlemen were callvd to the degree |
of Barrlster-at-Law :—
Qeorgn Palmer, Eaqulre, John Mclielde, Lsqulse,

Robert John Wilson, Ksjuire. Nicol Kingsmill ,
Thomsas Wardlaw Taylor, Esq. |

On Tuenday, tho 3iat day of August fn this Term, the followleg Gentlemen
wero adtmittud tuto the faclety ns members thereof, and entered in tho followiny
c’)alfer &s Studepty of the Laws, tlelr examluations haviog been clissed us

owg i~

Lniversity Class:

MrClarkwon Jones, !

Juntor Clasg:

Mr. Thomas Fergusot:. ¥z, Mugh McMahon,

* Martin O'Gara, *» ‘Thowmas O'Beien.

' Alexander Ratertson. *  Alexander Rocke Robertaon, Jus.
“ Rohert Smith, “ Robert ¥raser.

Danjel Davis Hobeon,
Froderick Charles Ridley.
Jaues Macgregor Bteveuson,
Qeorge Taylor Denfson, Junfor.
William James 8cott, Junior.
Richard Knitl Martin,
William Fuller Alves Boys, # Jumen Falificld.
Charles Patrick Higglus.

Nort.—Gentlemen admitted in the  University Class” are arranged according
to their University rauk s in the other classes, accordiug to the relative merit of

Gueorge Kdwin Duggan.
George Willlts Lount.
Charles Fdward Pegley}
Michael Sulllvan.
Arthur Henry Sydere.
Siwan Yolivar Nuwcowb.

“

URNAL.
it iy Pt

lteal Property s Willinme on 'ersonal Property s dtory’s Equity Jurlsprudence

Tho Statute {A\V, and the Practico of tho (P)f)urll. &4 ity ?

Notier.—~A thorough famillacity with the preseribed subjects and tooks will,
In future, bo required from Candidates for adiniaslon as Xtudents; and gentlemen
arw Almn{xly recomaended to postpons presenting themaelves for examination
uotll fully prepared.

Noticz.—By a ruln of ITilary Term, 18th Vict,, Students keeping Term are
heaeeforth requined to sttend & Course of Tocturss to bo delivered, cach Term,
at Osgonde Hall. and exhibit to the Secretary on the last day of Term, the Lec-
turer’s Certificato of such attendance.

Onoraxn.—That the Subjects of the Lecturen, for Michaciman Term, he as fol-
lowa: Specific Ferfurmanee—S8, H. trong, Fsgulro; Agency—J. T. Auderson,

tequire.
RORERT BALDWIN,
Trinity Tenn, 22ad Vietoria, 185K, Trousurer.
STANDING RULES,
ON the subject of Private and Local Bills, adopted
by the Legislative Council and Legislative Assembly,
3rd Seseion, 5th‘i’a\-linment, 20th Victoria, 1857,

1. That all applications for Private and Local Bills for
granting to any individual or individuals any exclusive or
peculiar rights or privileges whatsoever, or for doing any mat-
ter or thing which in its operation would aflect the rights or

roperty of other parties, or for making any amendment of a
{;ke nature to any former Act,—shall require the following
notice to be published, viz :—

In Upper Canada—A notice inscrted in the Official Gazette,
and in one newspaper published in the Cuunt{. or Uuion of
Counties, affected, or if thera be uo paper published therein,
then in a newspayer in the next ncarest County in which a
nowsapaper is published.

In Lower Canada—A notice inserted in the Official Gazette,

the examination passed befuro the Society.

Onirrei—That the examination for admisgon ahall, until furtber notfoe, bo in
tho following books respectively, that is to say—

Fur the Oplime Class:

I tha I’ho:plwo of Furipedes, the first twelve books of Homer's Niad, Horace,
Sallust. Euclid or Legundre's Geometele, Mind's Algebra, Snowlall's Trige-
nometry, Farnshaw's Statics and Dynamice. Herschell's Astronomv, Paley's
Moral Philoasphiy, Locke’s Eemsy on tho Humau Understanding. Whateloy's
Logle and Rhetorfe, and such works {n Anclent aud Modern 1l'story and
QGeography as the candidates may bave read.

For the Unirersity Class:

In Homer, first book of Itlad, 3 uclan (Charon Life or Dream of Luclan and
Timon), Odes of Horace, In Mathematics or Metaphysica at the option of the
enndidate, according to the following courms texpectively, Mathematics,
(Fuclid, 1st. 204, 3ed. dth. and 6th booke, or Legendre’s (Geometrie, 1st, 2nd,
dird ard dth booke, lHind's Algebra %o the end of Kimult (uations) ;
Metaphysics—(Walker's and Whateley's Logie, aRud Lacke’s Faesy on the
Human Understanding): Herachell's Astronomy, chapters 1, 3, 4, and 5: and
auch works in Anclent and Modern Geography and Slistory as the caudidates
may have read

For Uic Senior Class
In thoe mame subjects and books as fur tho Uniserity Clasa,

Foor the Junior Class :

Ia the st and 2rd books of the Odus of Tlornce: Euclid, 1st, 2nd, and 3nd books
or Legendew's Geometrin 15t nnd 3rd books, with the promblems; and such
works in Maderst History and Geozmphiy 2s the candldates may have read : and
that this Order bo published every Term, with the admisaions of such Term,

Ordered—That the class or order of the examination passed by each candidat
for admission be stated §n hin certificate of adulsalon. p i date

Orlerad—That in future, Candidates for Call with homonrs, shall attend at
Osgocde Ilall, under the dth Order of Il Term, 18 Vie, on the last Thursday
and 1150 on the last Friday of Vacation, and those for Call, merely, on the latter
of such days.

in the English and French langunges, and in one newspaper
in the English and ane nawspaper in the French language, in
the District affected, or in both languages if there be but one

aper; or if there bo no paper published therein, then {inboth
Emguages} in the Official Gazette, und in a paper published in
t n adjoining District.

Such notices shall be continued in each case for a period of
at least two months during the interval of time between the
cluse of the next preceding S:ssion and the presentation of the
Petition,

2. That before any Pecition praying for leave to bring in a
Private Bill for the erectivn of a Toll Bridge, is presented to
this House, the person or persons purposing to petiiion for
such Bill, shall, upon giving the notice prescribed by the pre-
ceding Rule, also, at the same time, and in the same mauner,
give a notice in writing, stating the rates which they intend to
ask, the extent of the privilege, the height of the arches, the in-
terval between the abutments or piers for the passage of rafts
and vessels, and mentioning also whether tney intend toerect a
draw-bridge or not, and the dimensions of such draw-bridge.

3. That the Fee payable on the second reading of and Pri-
vate or Local Bill, ¢hall be paid only in the Huuse in which
such Bill originntes, but the disbursements for printing such
Bill shall be paid in each House.

4. That it shall be the duty of parties seeking the interfe-

rence of the Legislature in any private or local matter, to file
with the Clerk of each House the evidence of their having

Onlered~That n futare all Candidates for admisdon into thia Society a
Studeots of the Laws, who desre to pacs their Examination in either the Optime
Cluas, the Untveralty Class. o the Senlor Class. do attend the Examiner at
Urzade Tstloon wih the fist Thursisy and the fist Fridey of the Term §n '
which their potition. fiv admirsion are to bo presented to the Benchers in Convo :
cz*'n. at Ten a'clock A. M. of each day: and thoso for admisdon fa the Junior
Clasg, on (he lattes ¢, those days at the like hour.

Ordrred—That t10 examination of candidstes for cortificates of fitness for !
admlission as Attorness or Salicitors undor the Act of Parljiament. 20 Vir. chap. €3, !
and the Ruleof the Saclety of Teinlty Term. 21 Vic chap. 1. made under authority .
;:‘;(:’ikhy d‘l‘mttlém :)f tlll-:lml!dl.\l::t, ngall. “l“d:l" further ondet, be in tho following !

® aud aubjects, with which such candidates witl bo expected to bo th shiy
famillar, that Is to say: expested tobo thoroughly %

Blackstone’s Commentarics, 1st Vol.; Smith's Mercantilo 7aw: Williams

complied with the Rules and Standing Ordors thereof; and
that in default of such proof heing so furnished as aforesaid,
it shall be competert to the Clerk to report in regard to such
matter, “that the Rules and Standing Orders have not been
complied with.”

That the foregoing Rules be published in both langunges in
the Official Gavette, over the signature of the Clerk of each
House, weekly, during cach recess of Parlinment.

J. F.TAYLOR, Clk. Leg. Council.

1041, Wux. B. LINDSAY, Cik. Assembly.
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INDEX TO ENGLISH LAW REPORTS,
FROM 1513 TO 1834,
JUST PUBLISIIED, BY T. & J. W. JOIINSON & CO,,
Nu. 197, Chestuut Streed, Philudelplia.

X GENERAL INDEX to all the [minta direct or incidental,
I\ decided by the Courts of Awng's and Quecn's Hench,
Common Pleas, and Nisi Irius, of England, trom 1813 to
1856, as reprinted, without condensation in'the Enylish Common
Janwo Reports, in 83 vols, Edited by Ueorge W. Biddle and
Richard C. Murtrig, Eses,, of Philadelphia, 2 vols, 8 vo. &Y

References in this Index are made to tho page and volume
of the English Reports, as well as to Philudelphia Reprint,
making it equally valuable to those buvinf; either series. Yrom
its peculinr arrangement and admirable coustruction, it is
decidedly the best and most accessible gnido to the decisivns
of the BEuglish Law Courts.

We annex a specimen showing the plan and execution of

the work : .
PLEADING.
id} Vlea fu atatenent for mis-
naner
[¢] Pleas to jurisdiction.
1/ 1 #les puis dareciu contiou-

L. General rules.
11, Parthes to the action.
111, Material allegatiops,
st Twimaterial jusue,
0] Teaver=e must not be ton
broad.
{r] Traverss must not b too
narmew,
IV, Duplicity fn pdeading.
V. Certsluty in pleading.
{«] Certainty of place.
kl. Certainty an to thee,
-

HNv,

{g] Plen to further malote-
nunee of action,

{#] Severul pless, under stat.
of Anue.

{f] Several rlmq since the
new riles of pleading,

{7] Cnder comtuon law proce-

Certaiuty ar to quantity dure uct
aud to value. {1} Evidence under non as
[dj Certainty of nawes and sumpnit,
Taons, {m] Evidence under non as
i:] Averment of title. suipalt, sltco rules of
12 JCertaluty  in other ros HOT.4 W4,

jrectas ang borein of va-
riance.
p) Vurance In  actjons for

"J Plea of payment.
ol Plea of nun st factum,
) Plea of pmeformance.
toris, ) Plea <f ~oil debit” and
VI. Ambigulty in Pleadings. “ gover {ntended
V11, Things sbould by pleaded ace f) Of certain special pleas.
cording to thelr legl efliot. 4; Of certain miscellaneous
¥Vill. Commencemsnt and conclusion rules relating to pleas.
of Pleallogs. }!] Of nudl and sham pleas
IX. Departuro. 2] Of dsuatie pleas.
X. Special pleas amounting to gen- XYI. The replicution. 3
eral inano. VI ] Repllention de Injuria.

X1. Surplusage. MurneT.
X1I. Argumentativeness,
X111, Other missellanvous rules.
X1V, Of the declaration,

X Vi Repleador.
NIX, Ixsqe.
XX. Detectscured by pleading over,
or by verdi-t.
XX Auendmant,

b] Jolnder of counts.

Several counts uuder new {et] Atacudment of form of
action.

(1] Amendmont of uiesue pro-

a) Generally,
tcl

rlles,
(4] Where thers is ono Iad

connt. Cusy,
7] Statement of cause of ac 1€} Amenldaent of dlaeation
v and other Pleadbugs,

tion,

[f] Under common law proce- o] Amendment of verdict
dure act, 7] Amendment of judiuent.

gl Now assiznment, /7 JAmendment afcer noasnit

} /:I Or protert aud oyor. or verdict.

XV, Of plens. {;/ Amonduient after error.

a) Generlly. {nj Swendment of final pro-

1] Plias in alntenent. ceR,

e] Plea in  alatement for {2] Amendments §n  certaln
nonoinder, othet cases.

1. Geserar Ruies,

II. Parties 10 THE ACTION.

Tt is suficlent on all occaslons after parties have besu fiest named, to doscribe
them by the terms *gaid plaintif” and % eaid defendant” Davison v. Savage,
. 537: 6 Taut. 575. Stevenson v. Hunter, L. 675; 6 Tann, 406.

And sev under this head, Titlos, Action; Assumipnit; Bankraptey. Rills of
Exchange; Caso: Clioso in Action; Covenant: Executors: IHusbaud and Wite;
Tandiord aud Tenant; Partnorship; Replevin; Trusjass; Trover.

III, MateRIAL ALLEGATIONS.
Whole of material allogations must bo proved. Reece v. Taylor, xxx, $90:
N &ML 30D, )
4 Where moro is stated as & cause of actinn than §s necessary for the gist of the
action, plaintiT i not baund to prove the kmmaterial part. Brunfield v. Juned
x, 624; 4 B & C, 350. Eresham v. Posten, xif. 721; 2 C &£ 1, 540. Dukes v,
Uostling, xxv1i, 786; 1 BN C, §88. Pitt v. Williams, xxix, 203; 2 A & P, 841,

Aud 1t s improper_to take Jsauy un such lmmatertal allegation, Arundel ¥
Kowman, tv, 1035 8 Taun, 1w,

Matter alleged by way of inducement to (hie sutatance of the intfer, nead not
d with such Cortainty as that whicl i< substaucw, Sunbdart v. I'aler,
vl 212, D X I u2d Charchdll v, Hung, cvill, 203, 1 Chilt. 4500 Willamna v,
Wi, xxxs, 40, S AL E G Blrunshill s, Robrertsan, axan, 9 £ & B, S0,

And such matter of indusincnt uced tot by prored. Camskays Bridye v.
Racrlionge, xonbly 31: 3 H NG00,

Miatter of deecription tinst tw proved ae allogsel. Wells v, Gleling, v, 8§53,
thow 21 stoddart v, Paliter, xal, 2120 4 D8 I, 0l Kuketts v, salwoy, svill
1 ChIt 103 Treendale ©. Cluient, evil, 3280, 1 Chit, G,

Auaction fur tort in matintainable, thouglo ouly jart of thce allegation i iproved
Itickettn v, Salwoy, Xvill, 64 1 Chit, W, Willlweun v, Aetitey, 3%, 1405
6 Bing, 24, Clahaon v, Lawson, xix, 230; 6 Blog, 635,

Plaatht s oot bound to alley a svquest, except shere the olject of the
l"\*ax;‘;t i‘: to ublizy anoibier to do womething. Amwry v, Brodericl, XV, G003
B YN

I trespass for draving agalnst plalati@a cart, it s an Bmnatetial allegation
who wan riding fu ft. Howand v, Peete, xaiif, 032 2 Chit, 316,

In srsunipait, the day allexed for an orul promise Is fimatertal, 2ven sincw tho
uew rules. Arnold v. Arnodil, xxall 47, 3 RN Gy sl

Where the lerms of 8 contract pleaded by way of defetice are not materlal to
the purpose for which contract I given o evhlence, they toal ot e provod.
fioleun v, Fallowa, xxxif, 156; 3 88 N C, 3w,

Iatfnction Intween unuecasiry aud fumatertal wilegation.  Deaper v, Garratty
ix,it: 2 0&0C,2
w:l;relhulnary 1wattors need gut be averred, Shaipo v. Abbey, xv, 5303 & Ding,s

Whet allegations in pleadiass are divisible,  Tapley v Wamwright, xxvll, 710
WA AL 5. Haro v Borton, xxvi), 302, & 3 & Ad, 715, Hartley v. Burkitt,
23N 9205 5 BN G087, Cule v, Creawdll, xxxix, 355, 11 A & K, 661, dreen
Vo Meer, XU, 73051 Q B, 07,

If ouc plea be compaunded of soveral ¢'stinet allegationg, ono of which ia not
byself a defeticy 1o the action, the extablise 1y that ono in proof will not support
the plea. Balltie v, Kell, xaxifi, g0 488 N C, ws,

Hut when 1t is composed 0t several distinet allozations, clther of which amounts
to a sustilication, the pronf of one I8 sutticlent,  lad.

When s tender a anatertal allegatlon.  Marks v, Latiee, xxxbf, 193: 3 BN €
{08, Jackson v. Allaway, xlvl, di2: & M & G, 932,

Matter whirh appears in the pleadings by aceessary huplicstion, nesd not Le
oxpressly averred  Galloway v, Jackson, B 3985 3 3 £ G, 200, Junea v, Clarke,
Il o4 S & 13,294,

But such wapl munt e & y nno.  Galloway v.Jachron, xlif, 498 ;5
IM&G,00. Prenticer, M. :eon, xiv, 852; 4 Q 11, 832,

Tho declaration aziuct the Sraner of & bill west allege a proinlw to pay
Henry v. Burbidie, xxxit, 2545 5 B N C, 501,

In an action by Landlord aaluct sheritl. under 8 Anne, eap 14, for removing
2ouds taken {2 exocution without paying the rewt, the allegation of removal is
waterfal.  Staullman v Pollaed, XU, ool

In covetinn ' by aniznee of lekser for rent arrear, rifegsatfon that

raeveend for rentinder of a torim of 22 years, ¢ ng, &c., is
trversablo  Carvick v. Balgrwve, v, 7535 1 B £ 13, 53¢,

M ulinum of allecation is the aiaximuir of proof eequined.  Fraucels v. Steward
xivif, 4543 5 Q 18, 984, USH,

1 error to reverse an outlawry, the material allesition s that defendant was
abruad at the Iasuing of the axizent. and the avernont that e «o continued untit
t}ullaur% proucuuced, Bewd not be proved, Robertsou v, Robestson, 3 1655 &

ann, K9,

;l;‘eud(;r not essential In action fur not accepting goods. Boyd v, Lett, 1, 2215 1

3 )

fexser was
torial D

Averment of treepasses in other parts of tho samo clme Is immaterial. Wood
v. Wedgwood, 1, 278: 1 C {5, 253,

Kevuest s a condition precedent (i buod to acconnt on riquest. Dans v. Cary,
Ixix, 3163 15Q B, 1%,

Courruptly nut cssential in ple of sunonalal contreact, if circumstances alloged
show ft. Uollham v Edwards, bexxl 4500 16C B, 407,

. i‘hﬁlus"‘y which tuisance canes ugury is surplusage, Pay v Peentico, §, S0
> 18, 2N,

Allegution under per quol of mode of injury are materizl averments of fact
+id not tufersncs of 14w a0 e fop Hlegally granting a <cruting, aod thus deprsy
tuz plaintil of hix vote  erice v, Beleber, n, 58, 3 C 15, 58,

Where niotice ix materinl, averment of facts > which defundant welt knew,” i
oot ejuivalent to averment of notice.  Colcheater v, Broske, 3iit, 339 7 Q 18, 333

Bay~ Specimen Sheets sent by mail to all applicauts.

Lecistative Cousci,
‘Toronto, 4th September, 1857,
XTRACT from the Standing Orders of the Legis-
lative Council.

Fifty-uintk Jrder.—* That each and every applicant for a
Bill of Divorce shall bo required to give notice of his or her
intention in that respect specifying from whom and fur wha
cause, by advertisenment in the official Gazette, during six
months, and also, for a like period in two newspapers pub-
lished in the District where such applicant usually resided at
the time of separation; and if there be no second newspaper

ublished in such District, then in one newspaper published
in an adjoining District; or if no newspaper be published in
such District, in two newspapers published in the adjoining
District or Districts.” J. F, TAYLOR,
10-tf. Clerk Legislative Council.
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POLITICAL LAWYERS.

Two qualities necossary to success in the practice of the
Lue are puisneo anlinlastey.  Withous these the pos
sessor of the greatost intellect cannot accomplish much in
our profession.

The facultics to be used more than any other are the re-
flective faculties. The profession of the law is emphatically
a profession of thought. A man to be thoughtful, that is
to exercise his reflective faculties and in so doing cultivate
them, must be as much as possible removed from the ex-
citement of the world. The more quiet and secluded
be is, the more likely heis on knotty points of law to
reach correct conclusions ; of course we do not underrate
2 knowledge of the world as an essential qualification of an
advocate, or of any professional man who in the path of
duty is led to mix himself up with the affairs of the world.
But we desire to prove that there is a certain line of con
duct suited to each profession, and that a departure from
that line of conduct unfits the man to discharge his duties
with success to himself, or advantage to thuse who may
find it advisable to consult him. And we desire to prove
that the pursuit of politics by one of our profession is a
departure from the path of duty, and makes a Lawyer less
a Lawyer.

The Lawyer who leaves his office where the pablic

Bas

self and to the public. He is unjust to himself because
bis equanimity is disturbed, and it is with difficulty
that he can again ¢ scttle down to business.” IHe is un-
just to tho public, and more particulurly to that portion of
it which constitutes his clients, because they have reason to
oxpect that when he is wanted for business he is to be
found in his office, and not heard of through the columns
of party newspapers, Each such swerving from the path
of professional duty, is destructive of the lawyer’s reputa-
tion as a lawyer. He becomes more and moro tired with
the monotony of his office—which before was to him a solace
and a pleasare.  He is, though to all appearance assiduous
to his duties, painfully expectant of some fresh political
breeze to fin his hankering after political fame. Though
corporeally present in the office, he is mentally absent.—
Business becomes a bure, and clients become bores. Of
this the effect is certain and natoral—clients one by one
begin to drop away.

Another view of the subject is this, the lawyerlike the
judge, should not be ofany political party. He, to besuo
cessful in his practice, ought not to enlist under the ban-
ner of any creed or party. So sure as he does, he makes
encmies. The very men who while he addresses them in
the bar-room in the most finished style of stump oratory,
though for the time they applaud him, learn afterwards to
disrespect him. Famialiarity breeds contempt. The veil
which protects self-respect and dignity being removed, the
opposite qualities aro invoked. In brief, the lawyer who
is a political hack, destroys his professional usefulness.—
On the contrary, the lawyer who in patienco and calm dig-
nity pursues his path of professional duty, is respected and
patronized. In him confidence is reposed. In him every
man of what crced or pirty socver finds a respository and
an oracle. Iike Justice, be is blind to every creed and
party. Like Justice, his purity is unalloyed with the dross
of worldly scum. This we submit is as near perfection as
Lumanity can attain. How few attain it? Qur readers
can answer the question for themselves. We do not in-
tend to have it understood, that a lawyer who follows po-
litics is at oll times and always his own enemy. But we wish
it to be understood that a lawyer must be either one thing
or the other—a lawyer or a politician. Withont doubt,
the law is a high road to political honors and to fame. Not
merely the highest offices in the land—judgeships, but other
offices equally high without the pale of the profession, are
within grasp of the poltical lawyer. If his object be to
attuin these, let him with all his might throw himself into
the political arena. Let bim tear himself from his office
and never afterwards look back to it. If he do this with a
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will, he may succeed—one or the other should be his ob-
jeet  With the object of his life in view, he ought
to fight firmly and pertinaciously.  That man may succend
—but not as a lawyer. Themanagainst whom we inveigh
is he who stands with one leg in his office and the other
on the hustings—-the man who between two attractions is
distracted and destroyed.  He is ncither one thing nor the
other—neither lawyer nor politician,

The training of an advocate well befits him to enter any
arena.  With a knowledge of the world, and a habit
of speaking in public, he may push his way to the highest
post amouy any body of men. Kuuwi.g his power, the
temptation i3 great to fullow the most glittering bait.  All
however, is not gold that glitters. Better fur to keep to
ones office till real goid is acquired, and then having served
oneself to serve ones country. A man to have an indepen-
dent mind is not less likely to be without it when he has
an independent pocket.  When independent both in mind
and pocket, he is of the right material to make a useful
public man.  He enters politics—not so much as a trade as
a profession.  Ilis object is more to serve his country and
less to serve himself. And with this object he is more
likely to command public respect than without it. We
have no wish to harrow the feelings of any, by 1eferring to the
carecr of many, who might have made successful lawyers
had they not been allured by the blandishments of politics.
Their whole life was dependence, and their end was poverty,
This camne from entering polities in order to eurn a liveli-
hood, instead of entering with a livelihood in order to real
fame and real usefuluess. The young man of talent and
learning who abandons an honorable profession and certain
success, for the more questionable and more fickle political
arena, often lives to regret when regret is too late.

Of course in these remarks, we have neither been personal
nor do we wish them so to be interpreted. Our advice is ge.
neral, and we give it for what it is worth. Those who fol-
low it will not, we are confident, have less reason to be

grateful to us. Those who do not will not, we are sure,
censure us.

The ideas we bave expressed have been long seeking for
expression  Ilaving given them utterance, we feel we have
doac our duty. The immediate cause of our duing so is a
short and doserving article headed * Law and Politics,” in
other colums, for which we are indebted to the Phila.
delphia Ledger—an old and much respected periodical
published in the city whose name it bears. The force of
the writer’s observations will not we think be powerless
awongst ourselves. The nccessity for them is nearly as
strong in Canada as in the United States. We ask for the
article an attentive perusal.

THE ACT FOR THE ABOLITION OF IMPRISONMENT
FOR DEST.

This important Aet is now law, and a word in scasont on
some of its provisivns will be more acceptable to the renders
of the Lac Journal, than the promise of an elnborate T'rea-
tise at a future day.

A leading object of this Act is to abolish arrest on mesne
process, except in certain cuses. 'Jhis is effected by doing
away with a creditor's uncontrolled right to arrest his
debtor, und by restricting arrests to cases where n Judge is
satisfied that there is good cause for believing that the de-
fendunt, unless apprehended, will leave the Country with
intent to defraud his creditors.

Several of the clauses sre copied from the English Aet,
1 & 2 Vie. cap. 110. The first and secund sections of our
Act are very similar to the Imperial Act; but there is a
difference in an important point, and to this the attention
of the practitioner will now be directed.

Sce. 1L.—After the first day of September, in the year of our
Lord One Theusand Eight Hundred and Fifty Eight, no person
shall be arrested upon mesne or final process n any civil netion
in any of Iler Mujesty’s Courts in Upper Canada, except in
the cases and in munner hereinafter provided for.

“In any of Her Majesty’s Courts.”” These words obvi-
ously embrace not merely the Superior Courts of Common
Law, but also the County Courts: but do they extend to
the Court of Chuncery ?  No doubt the Court of Chancery
as one of ler Majesty’s Courts would in terms he within
the designation employed ; but then the words immediately
preceeding, “arrested on mesve or final process,’ might
seem to point to process of the Common Law Courts.
The Act will doubtless receive a liberal constructionin favor
of liberty ; and it is apprehended that every process issued
from the Court of Chancery may in one sense properly be
classed under one or other of these heads, and that process
for the arrest of a defendant virtually for non-payment of
a debt can no longer be issued from the Court of Chauncery
without special order.

The sccond section of our Act is taken from the. third
section of the Imperial Act, but has been very materially
altered from its original in scveral places. The practi-
tioner should thercforc be cautious how he acts on the
decisions under the English Act. They may net be ap-
plicable to our law, for example, a portion of section two
reads thus,—show,” &c., ¢ that such party or plaintiff
has u cause of action against such person to the amount of
twenty-five pounds or upwards, or has sustained damagesto
that amouut, and shall also by affidavit shew such fucts and
circumstances as shall satisfy the Judge that there is good
and probable cause for believing that such person, unless he
be forthwith apprchended, is abuut to quit Canada with
tntent to defraud his creditors generally or the said party
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or plaimtif]’ in purticulur, it shall be lawful,” &e. The
words of the Eoglish Act are, ¢ shall by affidavit ot himselt
ar somoe other person show to the satisfiction of a Judge of
one of the said Ruperior Courts that such plaintiff has o cause
of actinn ayainst the defendant or defendants to the amount

of twenty pounds or upwards, or has sustained damage to | ¢
that amount, and that there is probable cause for believing ' «
that the defendant or any one or more of the defendants is |

or are abont to quit England, anless he or they be forthwith
apprehended, it shall be lawful,” &e.

Under this section of the English et it has heeu hield
that the aflidavit besidesalleging the deponent’s belief must
state faets suflicient to induce belief in the Judge.  Our
Legislature has not left this point to judieinl construetion
but has expressly required that gucts «nd circumstances
saflicient to satisfy the Judge,—in other words to induce a
belief in his mind, must be shown by aflidavit.

There is also an additional ground necessary to be Iaid to
warrant the order for arrest which is not required in Eng-
Inand. It must be shown that the party is nbout to quit
Canada with intent  nd desiyn to defrand bis creditors, &,

It will be scen from what has been said, that the English
decisions upon this point will be of little value to us. As
regards arrests under the new Act, the cases will be rare,
where a party can shew faets and circumstances strong
cnough to warrant an order, — indeed if a debtor has no

| sional man would thiuk of churging.

declared what his intentions ave, it is difficult to conceive
a cnse in which an arrest can be ordered.

What is required of « party secking an order to arrest
his debtor ?

He must show to the satisfaction of the Judge,

1st. A cause of action to £25 at least.

2nd. Such fucts and circumstances as shall satisfy!

LEGAL PRETENDERS,

Tu England there is a clase of wen commonly known ny
Lol Pretenders.””  The definition is strongly deseriptive
They pretend to do what they are in-
competent of dving, that is of transacting legal business of
arions Kinds,  The most numerows of the chss are
collectors.”

Evnsions without number are resorted to by these dis-
ingenuous busy bodies to terrify their victims.  Mere dun-
ning is abandoned for the more effectual mede of coercion.
Notices instead of simply requiring payment of mouey
generally bear upon their face the Royal Arms, and
other insignin of autherity.  The formality of n writ
is often closely observed, so a3 when practicable to add de-
ception to pretension.  The system is not only unfair to the
lewal profession but unjust to the public. Costsare exucted,
amd when the debtor is sufliciently susceptible of fear in
dread of consequences most dire, the costs in amount are
made to exceed for the work done anything that a profes-
Notwithstanding ex-
posure, the craft appears to flourish, and flourish per force
of its very impudence and imposture.

An observor of the Canadian population who has paid
attention to our description of the English pretenders, will
have little difficulty in agreeing with us when we say thut
as a class they are not confined to England.  QOccasional
indications of their existence among ourselves are not want-
ing. We have more than once scen circulars emanating
from Canadian pretenders, which would not disgrace an
expert of the mother country. At present, we have none
at hand, but the first we can lay our hands upon we shall
publish as an illustration of our remarks.

A man to whom a debt is due has a perfect right to ask

of their avocation.

the Judge taat there is good and probable cause for believ! g payment. Tt may be admitted that he has also a right
ing that the defendant, unless forthiwith apprchended, is. 4o ask for payment through an agent or third party.
about to quit Canada withintent todefraud his creditors, ¢ . Byt that ageut has no right to enforce payment through

And this 3 made more cmphatic by a special orderto direct
that the person, &e., so about to quit Canada with intent

as aforesaid shall be held to bail, &e. this class of legal pretenders, as to deal with a different

Until the clause has been acted on for some time, it would | class of thesame genus well known to us, though unknown
be quite impossible to advise a client with any degrec of 1in England—we mean ¢ conveyaacers.” In England, the
confidence as to what particular facts and circumstances ' conveyancer is a lawyer, specially trained to this branch of
would induce a belief on the judicial mind of an intended | ¢he profession, and who in life makesit his peculiar and sole
departure out of Canada with a fraudulent design. avocation, He is learned and reliable. In Canada, the
conveyancer is the nearest schoolmaster, some broken down
tradesman, or a grocer’s clerk with an hour or two unem-
ployed. e is unlearned and unreliable. 1l idea of per-
of the Equity bar, for Chancery decisions reported in this | fection is to be able to get hold of a blank so as in one place to
number. Owing to the valuable aid of Mr. Modgins, we | fill in a name, in another a sum of money, and in divers
hope from time to time to lay before our readers Chanesery ; places to add “ ss” and *¢ s or ““ies.” 'This done he has
adjudications of interest and utility. carned his money. He knows no more of the contents of

falsc pretences.
Qur object, however, is not now so much to deal with

CHANCERY REPORTS.
Our thanks are due to Thomas Hodgins, Esq., LL.B,,
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his hundiwork than does the fly on the chariot wheel.  He
drws a deed ne the fly of yore propelled the chariot and
kicked up a great dust.  Talk to him of Premises, Haben.
dum or Reddendum. These he affects to despise because
beyond his comprehension.  Hence the glorious medley
of deeds for leascs, and estates, for years conveyed by deeds
in fee simple. Hence the simple minded farmer, who fear-
ing the approach of death, and intending to leave his pro-
perty in certain proportions to his fuithful wife and hopeful
family, often dies r.  edly thinking that he has done so,
when in fact he leaves 1t to nobudy, or if to any body tu
the Courts as a legacy, abounding with Intent and patent
difficulties. Hence the bereaved wife and futhierlesy chil-
dren jnstead of having a comfurtuble support are driven
out upon the world, after expensive but fruitless endeavors
to construe the will, and upon the face of it to tell the tes.
tators meaning.  And worse than all, the author of the mis.
chief—the mock conveyancer—if known is responsible to
no tribunal, and is wholly regardless of the sufferings he
has caused. He was ignonunt of the laws, and the testator
knew it.  He undertook only to do his best and he did it
With this, the testator was satistied and he died.

Those who employ ¢ conveyancers” instead of regularly
adwitted lawyers, tv prepare legal documents, fancy they
save moncy by so dving. How vain the fancy is, is only
told whea it is too lute to supply a remedy. And if
the object be more than selfish, if it be to cheat the
lawyer of his gains, that ubject is not attained. We remem-
ber reading of a diuner party which took place some time
since in Londun. It was a bar dioner, and attended by
mewmbers of the profession exclusively, One of the tonsts
drank was “the man who prepares his own will.” If the pro-
fession were really anxious for the utmost litigation, they
could not choose abetter plan than that of allowing every man

to be his own or his neightour's lawyer. The consequences of

his acts affect rights of property, and in so far as they do
80, give rise to interminable luw suits.

We write in the interest of the public, not of the profes-
sion, when we maintain that something must be dune to
check the loose system of conveyancing prevalent in Upper
Canada. We were glad to see the bill for the purpose intro-
duced daring the sessivn before lust, by the preseat Speaker
of the Legislative Assembly, aud during last session by the
Houn. Mr. Patton. Aud we were sorry to find that
each bill from sume cause or other died a natural death al-
most as soon as born. It may be that owing to the existing
simplicity of titles to real estate in Upper Cunada, the mis-
chief is little felt. But every day alters the case. The
mischief is being more and ware felt as the world grows
older. We begin to find complaints on the subject even

in the lay press.  We are satisfied that the complaints will
increase until the remedy ix pplied, and that the sooner
it is applicd the better for the country.

ITARRISON’S C. L. P. ACTS.

When, in May 1856, Mr. ilarrison announced his inten-
tion to edit and pu ish an edition of the « Common Law
Procedure Act, 1836,” it was not intended that the work
should exceed 400 or 500 pages, and the price fixed was
35 per copy.

‘I'he work, however, grew under his hands; and when it
becume obvious that instead of 400 or 500 pages, it would
probably contain double that nuwber, it was determined to
issue the work in monthly parts, till the whole should be
completed.  This the editor, notwithstanding the increased
cost of publication, resolved to do, without increase of
price, provided the subscription money were pud in
advan: ¢.

In pursannce of this determination, several parts, ¢ €6
pages cach, were issued, when the amending acts of 1857
becawe law.  Mr. Harrison, auxious to consult the conve-
nience of the profession, and to make his work as useful as
possible, then proposed to includa the acts of 1457, with
notes, in his original work, at an increased cost of 82 per
volume, makiog the price of the acts of 1856 and 1857 87
per copy. lle, through his publishers, sent circulurs to
subscribers to the original work, annvuncing his intention,
and undertaking to carry .* into effect provided two-thirds
of the subscribers agreed to his terms.  Two-thirds did -o;
but for the reasuns mentioned in his preface, the project of
annutating the acts of 1857 was abandoned, and it was then
determined to publish thuse acts without uotes, and to
reduce the price of publication from $7 to §6. In this
form the work was at length published and distributed.

Subscribers therefore received their copics, with the
acts of 1857 ic addition to the matter originally promised,
and for this were charged an additional sum of one dollar
per copy, to cover increased cost of publication. With this
arrangement the bulk of the subscribers were ~ell satisfied,
and have without hesitation paid the extra dollar; but
some subscribers. either not understac %ui the reason of
the increased charge, or, understanding it, and determining
to take advantage of Mr. Harrison, have, we are sorry to
learn, declined to pay more than 85, the price at which the
work was first announced ! It is painful to us to advert to
such a circumstance. Mr. Harrison, relying upon the
generosity of a liberal profession, and upon vhe honor of
bruther-practitioners, did much more than he originally
promised, expecting that those for whom he toiled would
nut see him suffer in consequence. It is, however, a plea-
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sure to him to state, that with respect to_few—very few, he
has been deceived ; and he hopes that after this explanation
of his motives and of his services, the few will be reduced
to none. The sum of one dollar to each individual sub-
scriber is a petty gain, while in proportion to the number
who profit by it, it is more or less a loss to Mr. Harrison.
It is hoped that after this explanation, there will not be one
man in the profession so unmanly as to refuse to pay the
additional dollar : should there be, we shall be both grieved
and surprised, and, for the benefit of those inclined to
become authors, shall without compunction, if so desired,
publish their names in the colamns of this journal.

THE GREAT WESTERN RAILWAY COMPANY.

When this Company advertised for a Solicitor, at an
annual salary, after the fashion of a tradesman who adver-
tises for ““a hand,” we took occasion to express our doubts
as to the propriety or practicability of the proceeding.

Of the ¥mpropriety, indeed, it must be confessed we had
little doubt. The hire of a solicitor, body and bones, at an
annual salary, appeared to us to be not only something new
in the practice of the law, but something which savored
of a studied insult to the profession. Much to our
surprise, however, “a bargain was struck.”

Very naturally, the impracticability of the proceeding
from this time began to develope itseif. The Company,
through its solicitor, sued right and left, and was sued
right and left. Then in the course of time arose, amang
other things, the question of costs. The Company succeeds

in an action, either as plaintiff or defendant. To whom
do the costs belong? The judgment in due form awards

that the Company (plaintiffs or defendants) do recover
their costs. Is the Company to be allowed to speculate in
law costs? I8 it to be allowed to pay a solicitor £500 per
annum for his services, and to receive the fruits
of his experience and of his labor, as the planter does
that of his slave? The speculation, if allowable, might
not indeed be a bad one; but to trade in law costs would
certainly be a proceeding as novel as the hiring of a solici-
tor, and, on grounds of professional etiquette, as little
justifiable.

The Courts, however, have intervened, and we hope put
an end to the bartering. The Court of Common Pleas
has decided that in the case supposed, the Company is not
entitled to any costs beyond moneys actually and bona fide
disbursed, and that the solicitor or attorney is paid in full
for his services by his salary. Sach is, after all, the “prac-
ticability’” of hiring, in its naked form, when the con-
tract is made between solicitor and client. 1t will be a

famous thing for the unsuccessful party in a suit to be com-

pelled to pay only £2 3s. 4d., when otherwise £12 10
wight have been collected from him. Every person so
situated will, we are confident, thank the Company for its
kind consideration; but every man who has at heart the
dignity of his profession must see throughout a
meretricious union between a trading corporation and a
solicitor of the courts, which appears to be as dishonorable
in the one as it is degrading in the other.

In this number we are not able to give more than a sum-
mary of the decision, which years since we foresaw. It
arose out of a case of Jarvis v. The Great Western Rail
way Company, which is briefly reported elsewhere. It
was an appeal to the Court of Commoun Pleas from an
order of Mr. Justice McLean, and was not decided without
the utmost deliberation. At present we do not profess to
give more than the facts and the result; on a future occa-
sion we may be able to publish in extenso the judgment of
the court.

THE SURROGATE COURTS ACT.

We understand that the Judges appointed under
this act are now engaged in framing suitable rules
and forms for the new Courts. Two of these gen-
tlemen — Mr. Justice Burns and Mr. Vice-Chancell r
Spragge—acted some years ago as Surrogate Judges, and
Judge Gowan has for years past filled, and still fills that
office. ~ From their familiarity with the subject, and their
knowledge of the great public inconvenience that existed
under the old law, we have no doubt that the new proce-
dure will be of the most simple and expeditious nature in

'non-contentious cases — all in faot that the public can

desire. We shall at last have a uniform and intelligible
practice.

HISTORICAL SKETCH OF THE CONSTITUTION, LAWS
AND LEGAL TRIBUNALS OF CANADA.
(Continued from p. 200.)

The successor of de Vaudreuil was the Marquis De
Beauharnois, a natural son of Louis IV. of France. His
appnintment was made on 11lth January, 1726. During
his rule an angry correspondence arose between himself
and Governor Burnet of New York, as to the erection
of Forts at Oswego and Niagara. The English erected
a fort at Oswego, and the French, to counteract it, erected
one at Niagara. Each colony was jealous of the other.
Notwithstanding repeated and mutual protests, the two forts
were allowed to be maintained ; and the French, baffled
in their intended removal of the fort. at Oswego, erected
one at Crown Point on Lake Champlain. From this poing
they spread devastation among the British, driving them in-
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land and laying their farms in waste. Saratoga, within forty
miles of Albany, was burnt to the ground, and the inhabi-
tants were either put to the sword or taken into captivity

Dupuy, the Intendant, and successor of Begon, shortly
after his arrival in Canada, returned to France. M. Hoe-
quart succeeded him on 21st February, 1731. With the
exception of occasional skirmishes between the English and
French, and some acts of insubordination among the Indjans,
nothing deserving special notice occurred until 1744. In
this year an important law reform was made. The King of
France, knowing that all laws and ordonpances of the
mother country were not suited to the condition of the co-
lony, by letter ordered that no ediet or law should be in
force in the colony unless registered among the records of
the Superior Council at Quebec, and that none should be
registered unless directed to be so by the King himself.
Of this the consequence was very beneficial. The Cana-
dian lawyer was enabled with some certainty to advise his
client, and the result was a diminution of litigation.

This was a great reform. No sooner was it enacted than
auother of almost equal importance was made. The num-
berless holidays directed to be observed by the Church, in-
stead of being productive of good produced idleness and
dissipation. Men neglected their ordinary employments,
and industry was in great part forsaken. The colony, in
consequence, began pereeptibly to suffer. These things
having been represented to the King, he, on 17th April,
1744, by letter of that date, commanded the Bishop of Que-
bec to suppress many Féte days, which the Bishop of course
did. Good was the result and well displayed the wisdom
of the monarch by whose direction it was accomplished.

The inhabitants now had both time and disposition to
till the land. When attention was thoroughly directed
to agriculture, the inconvenience of the prevailing divisions
and sub-divisions of land became manifest. An effort was
made to work a reform in this respect. To understand the
nature of it, it will be necessary to explain the nature of
the tenure then existing, and which in its chief forms still
exists in Lower Canada.

It is presumed that the reader has heard of the Seignior-
ies of Lower Canada, and the attempt now made to abolish
them. Every Seigniory is a Fief; and if the Fief or
Seigniory is held of the Crown, the lord of the Seigniory
is deemed the King’s vassal. The larger number of Fiefs,
however, are not held directly of the Crown, but are
held under other Fiefs. In that case they are Fiefs ser-
vans, and their seigneurs pay fay and hommage to the
Seignior Suzerain, the lord of the feif, dominant under
which they directly hold. Every vassal, according to
feudal custom, is obliged to render fealty and homage to
the superior lord or king on becoming proprietor of such

a Fief. Each Fief in general pays, or is expected to pay,
a fifth (called Quint) to the monarch or seignior dominant
whenever it changes proprietors by bargain and sale, or
under any agreement in the nature of or equivalent to a
sale. This fifth is or ought to be paid by the purchaser
on admission to homage, and is equal to one-fifth of the
purchase money. The Crown, however, of grace, usually
abates one-third of the fifth. When a fief changes proprie-
torship under a succession, no seignorial dues are payable.
When it descends to a collateral, or is the subject of a
donation, the relief is payable to the seignior dominant.
Such is the tenure of Fiefs as introduced to Canada under
the Custom of Paris.

A Fief which pays a relief or mutation fine to the Crown
on each change of proprietor is said to be held by the cus-
tom of Vexin le Francois. This differs from the Quint,
inasmuch as it is only one clear year’s income of the Fief,
All owners of fiefs are in theory military tenants, and the ser-
vices, also theoretical, are mentioned in the oaths of fealty
and homage. The system is one which had its origin in
military times, and has survived the purpose of its inception.

The rights of the Seignior are to be learned in all cases
from the original grant from the Crown. In this Province
they consist principally of the right to hold courts, already
noticed ; the right to limit the right to trade with the In-
dians ; the right to grant lands to be held of the Fief m
Roture at such annual Cens et Rentes as can be procured.
The Cens entitle the Seignior to a mutation fine known as
Lods et Ventes, which means one-twelfth of the purchase
money on a change of ownership. Another right is tha
of Banality, or exclusive Mills, at which the tenant must
grind his corn, and for which he must pay the Seignior
one-fourteenth of each bushel.

On the descent of a Fief, though there is a description
of primogeniture, it differs from that of England. Each
fief is divisable into small portions, and each portion in its
turn becomes a distinct fief. The Crown has no right to
refuse as its vassal any heir of the last possessor for that
part which by law he inherits. Besides, on descent the
division is not au equal one among the children of the de-
ceased owner. If there be two sons, or one son and one
daughter, the eldest son inherits two-thirds of the Fief,
and is entitled moreover to the principal manor-house and
grounds adjoining. Where more than two children succeed,
the eldest son has only one-half of the Fief. Amoug
females or collaterals there is no right of primogeniture;
and in collateral succession, when there are males and
females in equal degree, the females do not inherit.

The seignior servant has no right to sell a part of his fief
without the assent of his seignior dominant. A sale with-
out such assent may be made void. But this does not pre
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vent the Seignior granting arriere Fiefs, or Fiefs to hold of
himself, rendering homage and fealty. This by the law is
called Jeu de Fief, and extends no farther than two-
thirds of the whole Fief. A grant for a greater portion
might work a forfeiture.

3

DIVISION COURTS.

OFFICERS AND SUITORS.

ANSWERS TO CORRESPONDENTS,

To the Editors of the Law Journal. *

Preston, 13th September, 1858,

GenTLEMEN,—The very kind manner in which you have been
pleased to receive my former communications on Division
Court matters, encourages me again to bring under your no-
tice a certain omission in the Division Court Acts, on account
of which plaintiffs are sometimes debarred from obtaining their
Jjust claima.

The suhject I refer to is Books of Account of absconding
or concealed debtors.

By the 64th section of the Division Court Act of 1850, the
property liable to seizure under warrant of attachmeunt is
stated to be such as is liable to seizure under execution
for debt; the 89tk section of the same Act defines the goods
and mentions as exceptions only the wearing apparel and bed-
ding of such person and his family, the tools and implements
of his trade to the value of five pounds; from this it has been
inferred that books of account are not exempted from seizure
and therefore have several times been seized under war-
rants of attachment. (And I may here remark that such
scizure in certain cases has proved the most valuable portion,
and been the means of causing the removed or concealed
debtor, to pay his debt and release the books of account.)
These books of account together with the other goods seized,
are thereupon handed over to the custody and possession of
the Clerk of the Division Court, who keeps them until they
are released or sold. At the day of sale however, no bid hap-
pens to be made on such books, although they ray contain a
pumber of unsettlied accounts, and it being known that there
are several parties who are owing the absconded debtor, and
are prepared to pay, provided a proper receipt is given to them:
yet there being no person authorized to grant such reeeipt,
such accounts are not paid nor the books sold ; they remain in
the hands of the Clerk of the Division Court, without being
of any benefit to either party. Diffarent however it would be
if the Division Court Act authorized plaintiffs to collect book
accounts of a debtor, in the same manner as they are authorized
to collect cheques, bills of exchange, promissory notes, bonds,
specialties, or other secureties for money seized under execu-
tion for debt; or if at the time of issuing a warrant of
attachment out of a Division Court, a similar warrant against
the goods and chattels of such debtor had been issued out of
the Superior Courts, in that event the Sheriff, under the Com-
mon Law Procedure Act, would be entitled to receive from
the Clerk of the Division Court all such goods and chattels
as have been placed in his custody, belonging to sich ab-
sconding, removed, or concesled debtor, and in that case, such
book accounts would be collected by due course of law, but it
is not often the case that writs of attachment against the
same person are issued out of both the Superior and the Di-
vision Courts. ‘

And since only so much as will be necessary to pay the;

claim and costs is required to be collected, it may in many
instances be an easier and more expeditious matter to collect
several book accounts of an absconding debtor, through the
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Division Court, than to collect an amount due on a bond or
mortgage ; the latter may bave been given for one large sum,
and it may therefore be necessary to enfoce payment for the
whole amount, while the former, . e., the book accounts only
a portion requires to be collected to satisfy the judgment and
costs,

Would it therefore not be judicious to extend the 90th clause
of the Division Court Act of 1830, 80 as to include also
books of account ? ’

I may here mention that I have several of such books of ac-
count now in my possession. They were handed over to me as
goods attached together with a number of other articles. All
the other articles were sold in due course of law, but the
hooks remained in my possession for want of buyers. I had
several parties offering to pay the respective accounts against
them in the books, upon the condition that I would give
them a receipt and indemnify them against further claims on
that account; not being authorized to do so, I very naturally
declined to conform to those conditions, the result was that
since the proceeds of the other goods did not cover the claim,
the plaintiffs did not get the full amount due to them. And
what is a Clerk to do with the books? e has no authority
to hand them over to the Sheriff, unless the Sheriff has also a
writ ofattachment against the same party. By the 66th section
the Clerk is bound to take into his charge and keeping all
property seized under warrant of attachment, but I am at a
loss to say what a Clerk eventually is to do with such property
which at the day of sale finds no buyer, merely for want of a
certain authority by which such property might be made very
vatuable. The 71st section is here not applicable since it re-
fers to a residue which may remain after satisfying judgment
and costs.

Another suhject on which I would beg leave to make a few
remarks, is * Undefended Suits” brought before the Judge
at the sittings of the Court.

It is a well known fact that by far the greater portion of the
suite entered in a Division Court are non contested cases ;—
but a very small number virtually requnires a decision from
the judge, and call into activity his superior abilities, his talent
and his knowledge of the law. From a calculation which I
have made of several thousand suits, I find the following pro-
portion :—

Of 150-wuits entered, there are 70 either paid, withdrawn or
not served, of the remaining 8U which were brought into Court
for trial, 70 suits were undefinded, and only 10 defended. Not-
withstanding the large number of suits, to which no defend-
ant appears, the Judge is required to pass judgment in each
of them in open Court, the names of parties must be called
and then judgment is rendered by default.

By this practice the time of the Judge is considerably taken
up, and since it is customary to call the suits according to
number, it frequently happens that parties to a contested suit
are delayed and thereby subjected to loss of time, and to un-
necessary expense; particularly if the sittings of the Court
exteud over one day. Plaintiffs in particular sometimes
suffer materially under the present practice. Take for in-
stance a merchant who has entered a large number of book
acounts for suit, he is required to be in Court with his books
and with his witnesses in order to be prepared to prove his
claims in case any defence is made, he is not certain that a
defence will not be offered, and is therefore obliged to be ready
for an eventual contest, he Joses his own time and that of his
Clerk as witness, he may have even taken out subpeenas for
his witnesses and thereby increased the costs, finally his suits
are called, but not a single defence made or even if a

| few of his suite are contested, he has no doubt, had unnecess-

ary loss of time and expense and incurred costs for witnesses
which were not required, though he was obliged to incur the
same in order to keep himself on the safeside.  Had the plain-
tiff however known the exact suits in which a defence was in-
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tended to be made, he would oaly have been required to prepare
himself with proof for those particular suits, and thereby saved
humself time and expenee,

Thesy inconveniences might bo obviated if the de-
endants were ubliged to give notice of defence n cer-
tain time before the trial or hearing; in that case the Court
waonld exactly know the number of undefended cases, and the
calling of the names of parties to suits, as also the entering of
Judiuent on the same in open Coust, would amount to a mere
formality, which could then be easily be dispensed with and &
ware suitable plan he adopted for t{;e rendering of judgment
in such suits,  Parties to contested suits would not need to be
detained until mere formalities were gone through with, but
their suits might be proceeded with at onee withvut interrup-
tion.

Would it therefure not promote the convenience of plaintiffs
without encroaching on the privilege »f defendants, and at the
same time lessen the present very arduocus duties of the Judge,
(who is pow required almost mechanically to pronsunce and
sign & number of judgments,) if defendants who intended to
defend a suit were required to give to the Clerk of the Cuurt,
a certnin time before the trial or hearing, notice of such
intended defence, in a similar inanner as defendants are at
preseut required to give notice of set-off or other statutory
defence by the 43rd section of the Division Court Act of 1850,
and that all such suits on which no such notice is given should
he enmsidered as undefended suits, and the Clerk of the Court
be authurized, immediately after court, to sign judgment on
the same for the amount cliimed, and also in swmits in
which a confession of judgment has been given ; but that the
defendants should have theright of appeal on such judgments,
in the sume manner as they now have under the 84th section
of said act. By the introduction of this amendment, one of
the ohjections raised by parties who are apposed to having the
Jjurisdection of the Division Courts estended, would at the same
time be uvercome.  This objectionis, that the Judge would not
have time enongh toartend 10 all the svits in ope day in case the
Jurisdiction shuuld be extended, and that therefore the ex-

enses of suitors in the Division Courts would be materially
wereased if its sittings were extended over one day. Butif
the Judges were relieved from attending to the great bulk of
undefended ruits—it that work cuuld be performed by another
persom, the Judges then might employ their time at the sit-
tings of the Court only with such business as actually required
their superior ability, talent, judiment, and knowledge of the
Inw, and the jurisdictivn of the Division Courts might be
extended.

Believe me, Gentlemen, to remain,
Respectfully yours,
Orro Krovz.

[Again we have our intelligent correspondent 3Mr. Klotz,
with his usual ability, discussing sume very important puints
in the Division Courts law. lle is not like many persons who
sclfishly hoard up any knowledge they possess, for their
own personal purposes. A thinking man, and pussessing the
capability of presenting his ideas in a clear way, he contri-
butes Ins quota of information for the general good. We
should like to see other Clerks fullow his example. We are
not prepared to adopt his view of the law in one or
two particulars, as set forth in the above paper, and we doubt
the value of the remedies proposed. Mr. Klotz, howerer, is
fairly entitled to a hearing, and his remarks, we trust, will
elicit further discussion on the subject.)

To the Editors of the Law Journal.

London, August 30th, 1838.

GextrLEMEN,—Would you Le good enough in your next issue
if not troubling yuu too much, to answer the fullowing query.

LAW JOURNAL.

If “A.” becomes insolvent, and nssignsg his stock in teade,
accounts, notes, &c., to “* B.”” for certain purposes and trusts,
is it proper for “1.” to sue the accounls in his owen name as ns-
signee of “A

By *Addison on Contracts” I take it that this made of proce-
dureis improper; but ata recent sittings of the Division Court
held liere, the ncting Judge held that it was proper, basing his
decixion on some recent case set furth, as he alleged, in the
C. C. Repurts, but which [ cannot find therein.

I am, your obedient Servant,
“ A Stipest.”

{The assignee of a mere chose in action cannot properly
maintain an aetion thereon in his own nume, and there is
nothing in the Division Courts Act which sanctions the prac-
tice. On the contrary, provision is made to meet the cave of
suits in the name of parties no longer interested in the subject
matter of the suit.

‘The 89th sectivn of the Act provides amongst other things,
that * securities fur money *” may be taken in execution; and
the following section, 90, shuwa how such securities are to he
dealt with, enacting that they may be sued on by the plaintiff
** in the name of the defendant, or in the name of any persun in
whose name the defendunt might have sued for the recovery,
&e.,” and * that it shall not he competent for the defendant in
the original cause to discharge such suit in any way without
the consent of the plaintiff or of the Judge.” And the Divisiun
Court Raule, Nu, 19, requires this cautionary notice in suits
brought in the name of a party not beneficially interested.

**The defendant is informed and cautioned that A. B, (tke
heneficial plaintig’) only has power to discharge this suit, the
suhject matter of this suit having been seized in execution.”

With all respect for the acting Judge in Lundon, we must
think that he was wrong in allowing the suit to proceed
in the name of the assignee if the objection was take'. We
are aware of no case in our own Courts upon which a decision
permitting the assignee of an ordinary chose in activn to
xue in his own name ~ould be based. The rightis recognized
without limit in & .he Courts of the State of New York,
where it has pruduced much complicativn and confusion.

We would be sorry to see such a rule established in any of
our Courts. The Law in this particular is administered accor-
ding to our notion of it in all the Divisiun Courts of which we
have persunal knowledge, and we natice that Judge Gowan,
in his Analytical Indes to the D. C. Law, gives a special head-
ing to * Choses in action.”

{t is possible that our correspondent may have mistaken the
Judge's ruling.  If the case was styled * A. B. assignee of C.
bD.or E. F.,” the Judge on the oljection being taken would
probably at once amend by striking out the words, ** A. B. as-
signee of.”  Or if no objection was taken by the defendant,
the Judge would not be called upon himself tv except to the
form of the proceeding.]—Ews. L. J.

To the Editors of the Law Journal.
Viesxa, Sept. 4, 1838,

GexTtLENEN,—You will oblige by answering the fullowing
question, in your next issue,

Uunder the Division Courts Act (judgment summons)a Judge
has it in his power to commit a debtor to the common gavl,
&c.  Will the new Act of 220d Vic. eap. 96, affect the abuve?

Yours, &,
Sexrer IpEx.

[The new law for the abolition of arrests in certain cases
dves not touch the Judgment Summons sections in the Divi-
~sion Courts Act. The 22 Vie. eap. 96, relates only 1o the
Superior Courts, including the County Courts, and to actions
therein,  The first section alone has general application, and
reads thus: ¢ After the 1st September, 1858, no person shall
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be arrested upon mesne or final process,” (terms obviously
relating to process of the Superior Courts, capias, ca sas. &c.)
in any civil action in any of her Majesty’s Courts in Upper
Canada (these are terms inapplicable to the Division Courts,
and including only the Courts of Common Law, the Courts of
Chancery, and the County Courts), except in the cases and in
the manner hereinafter provided for.” The act then prescribes
the mode in which a Judge’s order may be obtained for writs
of capias and ca sas from the Superior Courts ; and there can
be no color of ground for rupposing that the letter of the act
touches the judgment summons clauses in the Division Courts
Act. The provision referred to relate to arrests for debt; the
grovisions of the Division Courts Act to punishment for fraud.
'he principle is essentially different.—Eps. L. J.]

MANUAL ON THE OFFICE AND DUTIES OF
BAILIFFS IN THE DIVISION COURTS.

(For the Law Jowrnal—By V—0
[CONTINUED FROM PAGE 205, VOL. IV.]

Should it happen that a Bailiff having a ground of defence
either under the 107th section of the Division Courts Act,
or under the 24th section of the Division Courts Extension
Act, has omitted from some cause to give the notice re-
quired to enable him to avail himself of such defence, he
may apply for an adjournment to enable him to doso under
the 26th section of the Extension Act, which empowers the
Juadge holding any Division Court if he think it conducive
to the ends of justice to adjourn the hearing of any cause
in order to permit either party to ‘serve or give any notice
which may. be necessary to enable such party towenter more
fully on his defence upon such conditions as to the payment
of costs, admission of evidence, or other equitable terms as
to him may seem meet.” ]

In addition to the protection already spoken of in respect
to actions brought against Bailiffs for acts done in the per-

formance of their duty, a valuable one under the 107th

gection remains to be noticed. It is that the plaintiff shall
not recover in any action if tender of sufficient amends shall
have been made before such action brought, or ifafter action
brought a sufficient sum of money shall be paid into Court
with costs, by or on behalf of the dpfendant.”

First, as to defence of tender of amends before action
brought.

Where an officer finds that he has acted illegally, as by a
a seizure of a third party’s property, (which of course he
should give up as soon as he discovers his error), or the
like, he ought at once to take the precaution of tendering to
the party injured, a sum of money amply sufficient to make
amends for the trespass or wrong committed, that such party
may have no excuse for bringing an action.

In making the tender care should be taken to produce
the cash, and the offer should be unconditional and unquali-
fied, or in all probability it would be held to be no legal
tender. It is not always easy to determine what would be
an adequate sum to compensate the party, but itis betterin
this particular to be on the safe side, and tender something
beyond what would make amends for the illegal act and its
consequences to the party injured. A officer himself may
have an independent private claim, or note or account
against the party and think it will be sufficient to propose

to credit the sum offered by way of amends on such claim ;
or if the note or account is insufficient for the purpose to
tender a part and the note or account for the residue ; but
this is not a good tender, for as before mentioned the amount
must be offered in cash. Ifan action is brought after tender
made, the amount offered should be paid into Court (actions
in the Division Court are now referred to) and a notice of
defence under the Statute in the form before given should
be served by the defendant, inserting specially “ that before
this action was brought sufficient amends were tendered by
him to the Plaintiff for the matter alleged against him in the
Plaintiff’s claim, and that the amount so tendered, viz.,
£ , hath been paid to the Clerk of the Court for the
plaintiff.” The defendant must be prepared to prove at
the trial the fact of tender, should the plaintiff proceed with
the action. Unless the plaintiff be able to prove a claim ex-
ceeding the amount tendered he cannot recover in the
action. It may be observed in addition, that althuugh a
a party may in the first instance refuse to accept the sum
tendered, yet if he alter his mind at any time before action
commenced, and state to the officer that he is willing to
accept in satisfaction the sum previously offered, and the
officer does not pay him, the legal benefit of the previous
tender is lost.

Payment into Court.—On this point there is little to be
said  If an officer has not tendered amends and an action
is commenced against him, and there is no defence to the
same he should pay into Court a sum sufficient to cover the
utmost claim that can be proved against him, with the costs
up to the time of such payment, and give notice similar to
that in case of tender of amends to the plaintiff, leaviug him
to proceed for any further elaim on his part.

As a practical suggestion we would recommend officers
on claime against them for unascertained damages, to
lay the matter before one or two disinterested and respec-
table neighbours, ask their opinion as to the amount of
damages sustained, and then tender and pay into Court
something more than the amount they fix, and afterwards
call them if required as witnesses at the trial.

THE MAGISTRATE’S MANUAL.

BY A BARRISTER-AT-LAW —(CoPYRiGHT RESERVED.)
[Continued from page 206, Vor. 1V.]

V.—HEARING OR INVESTIGATION.

Form of statement of Accused.—Whatever the accused
after being cautioned as already mentioned, chooses to state,
should be takeu down in writing, and his statement may be
in the following form :*

Province of Canada, (County or United Counties, or as the case
may be) of —

A. B. stands charged before the undersigned, (one) of Her
Majesty’s Justices of the Peace, in and for the (County or United
Counties, or as the case may be) aforesaid, this day of in
the year of our Lord , for that the said A. B., on —-, at
» &¢. as in the caption of the depositions ;) And the said charge
being read to the said A. B. and the witnesses for the prosecution
C. D. and E. F. being severally examined in his presence, the said
A. B. is now addressed by me as follows: ¢ Having heard the
evidence, do you wish to say anything, in answer to the charge?

* 16 Vie. ¢. 179, 8Sch. N.
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You are not obliged so say any thing, unless you desire to dv so0
Dot whatever yon say will be tahew down in writieg, and may be
seven tee evidetce sgatast you at your tnal.”  Wheceapon the said
AL B saith as tollows s (Mooe state whatsearer the pricuners may say.
omd e fus very swords ns nearly as possible,. Get fum tu sign of ke

well.)
AB
Taken befors me, at —— , the day and first year wbove
meutioned.
J. 8.

Statems nt wot (o be Swara—"The statement when taken
is to be xigued by the magistrate, and by the accused if he
is willing to dv ro.  But whether signed by the accused or
not, it wust appear upon the face of the statement, that the
acensed hus not been sworn.  Where the statement con-
cluded, “taken andsworn befure me,” it was rejected when
teadered as evidense, thongh the words ¢ and sworn” had
been inadvertently aserted.®

Wetnesses por defence ~1t is for the prisoner, his attor-
ney or counsel to decide whether it is advisable at a prek.
minary investigation before a magistmte to call witnesses
for the defence.  If a commitment be probable, it might
be well to udvise the accused to withhold his defence until
the trial in the Saperior Court, so a3 to avoid the risk of
necdlessly preprdicing bis ease. This, however, is matter
of diseretion for the prisoner and net for the magistrate.
I the peisoner, his conusel or attorney hius grounds to
betieve that he can satisfy the magistrate of his innocence,
and so either procure his discharze or admission to bail, he
will of eourse eall witnesses.  When he does eall witnesses
their depusitions are to be taken down in writing in the
sienie mauner as those for the prosecution. S the prose-
cutor way in like nanuer cross-cxamine the witnesses for
the defence whenever their evidenee in ebief Is finished.~
{Stone’s Petty Sessions, 27G).

Remanding Prisoner.~1If from the absence of witnesses
or from any other rexsonable cause it become necessary or
advisdble to defer the examinatian or farither examination
of witnesses for any time, the magisirate may by warrant
frow tine o ttwe remangd the accused.  The remand may
hie for such time as the magistrate in his diseretion shall
deem veasouable, nut exceeding cight clear days at any one
time. 3 the remand be for a peried not exceeding three
clear duys, the magitrate way verbally order the constable
ts contiaue ta keep the scensed in his custody and to bring
him bLefore himself or such other wagistrate as may be
acting at the tiwe sppuinted for continuing the exmuiva
tion.  In all cuses the magistrate has power to order the
accused to be brought before him or before any other
magistrate of the same territorial division at auy time before
the expiration of the time for which the remand is made. 1

Form of Warrant romanding accnsed —When a war-
rant to remand is necessary, it may be in this form :—

Province of Canada, (County or United Countices, or as the case
1@y be) OF e,

Ta all or any of the Constables or other Peace Qfficors in the
eaid (Connty or Unuted Countiex, or a3 the cnse may be) OF wwmm,
and to the keeper of the {Common Gaol or fock-up Huonse) at e
in the said {County, &¢.,) of

Wherens .\, B. was this day charged before the undersigned

-

* Rex v. Rivers, 7 C. & P. Y77,
+ 16 Vie., cap. 179, gec. 18,

(one) of Her Mujeaty™s Justives of the Peace in and for the said
(otety ur Unttid Connttes or ae the caze may be) of o fur that
(§c, wsn the Warraut to uppreiend), and it appears to (me) to Yo
uecessuey 1o remamd the said AL B.; These are therefore to com.
mand you the snid Constubles or Peace Oflicers, or any one of you
w ller Mujesty's nute, forthwith to convey the said A, B. to the
{Cormon Guol or Lock-up Honvwe) gt ——-, in the said (County,
¢, ) and to deliver huu to the Keeper thereof, together with this
Precept; aund { hereby command you the ¥aid Keeper to veceive
the smid AL B. into your custody in the eabd (Common Gaol or
lock-up House,} and there sately keep bim untif the ——— day of
o (istant), when 1 hereby command you to have him at w——,
at o’clock in the { fure) noon of the srme day befure {me}) or
hefore some ather Justico ot Justices of the Puree for the said
{County or { nited Countres, or asthe case muy be,) ug may then be
there, 1o answer further to the said charze, and to be further dealt
with according to law, untess you shall e otherwise ordered tu
the ment time,

Given under my Hand and Sea), this ——. day of ——, in the
year of our Lord, ——, 8 ——, in the {County, §e.) of

uforesaid.
J. 8. {rs}

Admiting acensed o badd instead nf remunding him.
The magistrate may in his disevetion instead of rentunding
the accused to prison uatil the day fixed for further exaw-
tnation, admit him to bail iu the meantime. The accused
way in such case be discharged upen entering intoa recog-
nizance with or without sureties in the dizeretion of the
wagistrate.  The condition of the recagnizance will be for
the appearance of the accused at the tite and place ap-
pointed for the continuance of the examination.®

FOBM OF RECOGNIZANCE.
1 Province of Canada, (County or Uhtted Counties ar as the case
may bey of
Be it remembered, That on the cm— day of ——-, in the year af
our Lord ——, A, B. of » (taborer), L. M. of ww, (grocer),
and N, O, of wem, {Gutcher), personally came before me, {one) of
Her Majesty's Justices of the Peace for the »aid {County or United
Counties, or as the case may be), and severally acduowledged them-
selves to owe to our Lady the Queen the several sums following,
that is to say: the saii A. B. the sum of —, and the said L,
M. and N. Q. the sum of ——, cuch, of good and lawful money of
this Province, to be wmude aud levied of their several goods and
chattels, lands and tencments resprctively, to the use of our said
fady the Queen, Her Heirs and Successors if he the said AL B,
fail in the condition endorsed.
Token snd ncknowiedged the day and year first sbove mention-
ed, a1 - before wme. J. 8.

£ONDITION.
The condition of the within written Rocognizance is such, that
whereas the withia bounden A B. was this day (or on —— lost
pust) chavged betore me for that {e. as in the Warrant): Aud
whereas the examipation of the Wituesses for the prosecution in
this behalf is adjourned until the —— day of —— (wnsfone}; it
therefors the said A. B, shall appear before me on the s3id v
day of (nstant), at —— o'cluck in the forenoon, or hefore
such other Justice or Justices of the Peace for the snid { County
or United Countics) of (as the case moy le) as may dien be
there, to answer (further) to the spiid chinrge, and to be further
dealt with according to law, then the said Recognizance to be void,
or ¢lse stand in full force and virtue.

Notice of Recoynizance~—As usual when a recognizance
is taken, the magistrate should give ta the zeeused and his
suteties a notice thereof which way be in this form :—

Pravince of Cauada, {County ov Lnited Countics, or as the case
way be) of wm,

* 16 Vie. eap. 179, see. 18

t 1b. Schedule, Q. 2.
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Take notice that you A. B. of —, are bound in the sum of
and your Sureties L. M. and N O. in the sum of , each
that you A. B. appear before me J. S., one of Her Majesty’s Jus-
tices of the Peace for the (Connty or United Counties, or as the
case may be¢) of —, on —— the —— day of (instant,) at
o’clock in the (fore) noon, at , or before such other Jus-
tice or Justices of the same (County or United Qounties ot as the
case may be) as may be then there, to answer (further) to the
charge made against you by C. D., and to be further dealt with
according to 1aw; and unless you A. B. personally appear accord-
ingly, the Recognizances entered into by yourself and Sureties
will be forthwith levied on you and them.

Dated this

J. 8.

Proceedings upon breach of recognizance.—Should the
accused not appear at the time and place mentioned in the
recogizance, the magistrate or any other magistrate who
may then and there be present may certify upon the back
of the recognizance the non-appearance, and transmit the
recognizance itself to the County Crown Attorney for the
territorial division within which the recognizance was
taken. Thereupon the recognizance may be proceeded
upon in like manner as other recognizances. The certifi-
cate is to be deemed sufficient prima facie evidence of
non-appearauce.®

Form of Certificate—The certificate may be in this
form :—

I hereby certify that the said A B. hath not appeared at the
time and place, in the above condition mentioned, but therein hath

made default, by reason whereof the within written Recognizance
is forfeited.

Order of proceedings before a Magistrate—To prevent
confusion on a preliminary investigation, the following sum-
mary of the order of proceedings may be given :—

1st. Prosecutor’s attorney to open case.
2nd. Deposition of prosecutor’s witnesses taken,

3rd. Accused invited at the close of each witness’ exami-
nation, to put questions to the witness, such cross-examina-
tion being distinguished in the deposition from the exami-
nation in chief,

4th, When case for prosecution completed, depositions
to be read over to and signed by witnesses.

5th. Attorney of accused to address the bench, if case
for proscution be completed, or if not completed and re-
mand intended, to state his objections to a remand.

6th. If evidence insufficient, the accused to be discharged

7th. If evidence incomplete, the accused to be remanded
or hailed to a future day.

8th. If evidence sufficient and case completed, deposi-
tions to be read over to the accused.
9th. Magistrate to caution accused.

10th. Statement of accused to be taken down and read
over to him.

11th. Witnesses of accused (if any) to be heard and
their depositions taken.

12th. Cross-examination of witnesses for accused.—

(Oke’s Magistrate’s Synopsis, 659).

* 16 Vie., cap. 179, Sec. 13.

day of ——, one thousand eight hundred and |

COMPETITION OF LAW AND EQUITY.

Mr. Atherton’s Bill for the amendment of the Common
Law Procedure Act was probably suggested by the fear
that Equity, as improved by the Bill of the Solicitor-Gen-
eral, would become a dangerous rival of Common Law.
Yet this very Bill is a most unmisteakable proof of the
tendency towards a fusion of law and equity. It does not,
indeed, add to the equitable jurisdiction of the Courts at
Westminister, but it proposes to transform the whole com-
mon law machinery into the likeness of the Court of Chan-
cery. Our own belief has long been, that the improvement
of our Courts will gradually lead to an absolute identifica-
tion of the two rival judicial systems which now exist, and
that this can only be effected by the absorption of the narrow-
er in the larger system, and by the acknowledgment in all
courts of the rights and the prineiples which have developed
and established by the Chancellor’s equitable jurisdiction.
But, if the change is to be successful, it must be brought
about by the gradual infusion of equitable principles into the
common law courts, not by any sudden atten.pt to convert
machinery devised for one purpose into the very different
organisation which has grown up on a different foundation.
Mr. Atherton’s Bill jumps over fast at the final result. It
grapples with none of the difficulties of the case, but leaves
everything to be worked out by a staff of judges, who have
not hitherto shown much alacrity in adopting the enlarged
principles of courts of equity. -

The actual position of the lawby which the procedure of
the common law courts is regulated is a curious illustration
of this. Equitable pleas are allowed; but, by some means
or other, a defence which would certainly succeed before a
Vice-Chancellor more often than not breaks down when
urged in the uncongenial atmosphere of Westminister Hall.
The failure is, no doubt, partly due to the fact, that the
precise and scientific theory of pleading, which, after its
wretched failure under the strict regime of the “New
Rules,”” has still been retained in a modified and we be-
lieve a merely trabsitional shape, is wholly unsuited to
the larger and more liberal doctrines of courts of equity.
When certain specific facts give settled defined rights, it is
possible to bring a quarrel to definite issues of law and fact.
But how is pleading be of any use where the question is,
whethera series of dealings are or are not consistent with good
faith, or whether the circumstances are such as to justify
the court in exercising a discretionary power of granting an
injunction on terms, or a decree for specifying performance?
The extension of the law so asto embrace all equity, which
we look to sec at some jfuture time, must be preceded by
the adoption of the system of pleading at large, which,
however wanting in theoretical precision, is found to work
so satisfactorily in courts of equity. The object of all
pleading is only this, to secure that every case shall be
tried on the merits. Now, we assert, without fear of con-
tradiction, that every case in Chancery is now decided on
the merits. Let the pleader be as clusmy as he may, he
really cannot imperil his client’s interests by his want of
skill. Under the common law system, it used to be rather
the exception than the rule for a case to be decided purely
on the merits. At least, as often as not, what the Courts
determined by elaborate judgments was whether Mr. A. or
Mr. B. was the better pleader, not whether plaintiff or de
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fendant had the better right. Modern changes have enor-
mously diminished this evil, and have done so just in pro-
portion as the oldest strictness of pleading has been aban-
doned. But the evil is not yet quite eradicated, and never
will be so until the innovations reach the goal to which
they have been long tending, in the absolute abandonment
of special pleading.  Partly from the want of harmony be-
tween this system and the doctrives of equity, and partly
from the reluctance of the beuch to adapt itself'to new ideas,
the large equitable jurisdiction given to the courts of law
has produced much less benefit than was expected from it.
This is the ground of Mr. Atherton’s proposed amend-
ments. Let us examine the mode in which he attempts to
remedy this mischief, and see whether it is likely to lead to
happier results.

The Common Law Procedure Act of 1854 enacted that
in all cases of breach of contract, or other injury, on which
an action for damages could be maintained, the Court might
issue a writ of injunction; and that in any action, except
replevin and cjectment, a writ of mandamus might be
claimed to enforce the fulfilment of any duty in which the
plaintiff was interested. The judges have not exercised
the power very freely, and the present Bill seeks to change
this disposition by re-enacting the same clauses in different
words, the only alteration being that the power is to extend
to all cases where a court of equity would have jurisdiction
which practically repeals the restriction as to replevin and
ejectment, but in other respects leaves the law much where
it was. 1f the judges were likely to obey a gecond mandate
of the Legislature in a different spirit from that in which
they received the first, there might be some use in repeat-
ing the enactments which have hitherto proved so ineffec-
tual. The third and fourth clauses of Mr. Atherton’s Bill
are very different in their tenor. The third clause says
almost in so many words, that a court of law is henceforth
to give the same relief as the Court of Chancery, and to

make and enforcehe same decrees, and exercise the same
powers. Now we venture to submit, that a general direc-
tion of this kind must prove a failure. If equity jurisdic-
jon can be grafted on to law it will grow there ; but simply
to issue an edict that the Common Pleas or the Exchequer
is henceforth to be a Court of Chancery, and is to work out
the new duties as well as it can, is to pave the wayfor one
of two results. Either the jurisdiction will be tacitly
dropped, or the whole equity system will be corrupted by
being thrown bodily into the hands of courts and officers
uttterly unprepared by any previous association for the ad-
ministration of this class of business. Bit by bit the com-
mon law courts may be inoculated with equity. But there
_is more haste than good speed about Mr. Atherton’s pro-
jeet. The fourth clause curiously illustrates the absurdities
which are involved in this crude and sweeping method of
reform. 1t actually directs a court of: law, in certain ac-
tions of ejectment, to restrain the setting up of the legal
title as a court of equity now does. It is intelligible that
a court which recognizes trusts should restrain the setting
up in another court which refuses to acknowledge equitable
estates of a title not equitably good. But what can sur-
pass the absurity of a Court issuing an injunction against
the production of particular evidence before itself? The
whole system of injunctions is the consequence of our

double courts acting on diverse principles. But to perpe-
tuate the sham conflict, when the whole jurisdiction is
werged in one tribunal, is the most whimsical contrivance
that ever was dreamed of. If courts of law are to adopt
the doctrines of équity, let them regard the real beneficial
interests brought before them, a course which must lead
to the abolition of the privileges of the legal estate. Bat,
to say that a Court is to do violence to itself, and exclude
the fact of an outstanding estate, because, if admitted, it
would not know how to give precedence to an equitable in-
terest, is to establish a system of fictions far exceeding in
absurity the old myth of John Doe and Richard Roe.

The machiuery clauses of the Bill are framed in the same
happy disregard of the real exigencies of the case. Masters
of the Queen’s Bench and other courts are straightway to
becowe chief clerks, just as judges are to become Vice-
Chancellors ; but no provisions are inserted, or apparently
thought about, to harmonise these new functions with the
unaccommodating rigidity of common law pleading and
practice. 'The judges are to do all this by orders as well as
they can; and, as their experience lies wholly in another
field, they will not be very grateful to Mr. Atherton for the
task he wishes to cast upon them.

The end and object of this bit of legislation is undeniably
good, but many a cautious step and much thoughtful labour
wust intervene before the goal, which Mr. Atherton is so
eager to reach, can be arrived at, without some lamentable
disasters on the road.——Solicitor's Journal.

LAW AND POLITICS.

Jurisprudence, next to the moral law, is the noblest
branch of that general law ¢ whose seat is in the bosom of
Gud and whose voice is the harmony of the world”” One
of the oldest of the sciences, we behold in it an aggregate
of the wisdom and experience of ages; and viewed in its
relations to the interests of society it yields only to theology
in importance. Presenting itself as the proudest achieve-
ment of the human intellect it forms, in its latest and most
sublime development, a theme for study worthy of the lofti-
est powers, and requiring the earnest application of al/ who
would master its intricacies.

He who approaches the study of the law with the inten-
tion of becoming one day an expounder of it, sets for himself
a task which will lay all of his resources under contribution.
He commits himself-to a struggle which, if pursued faith-
fully to the end, will allow none of his forces to lie by in
reserve. If he have a just sense of the responsibility of the
office to which he aspires, the amount of labor to be per-
formed before he can conscienciously say that he is fitted to
exercise its duties, appeats almost Herculean. No end of
crabbed technicalities, precise definitions, dry formulas, and
abstract principles must be mastered before he reaches
even the door of the treasure-house that encloses its mys-
teries.

But suppose him to have mastered these, and entered
upon the practice of the law. Is his work done? Can he
now say, ““Soul take thine ease ?”” Far from it. He has
now become the professed votary and sworn interpreter of
a science which demands a more profound investigation
and unwavering attention than, perhaps, any other. Sur-
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rounded by clients whuse property, bunor, nay, perhaps life
even depend upon him, his study and application becumes,
or should beeome, anly the closer and more ausious.  The
reading of a thorough-paced advoeate, one ready for every
entergeney, is almost unlimited—a life time is searcely sul-
ficient for its requirements.

The labor of the lawyer being so vast, his profossica so
clevated, must not this “ dabbling in politics,” which has
of late years become so comwmon, interfere seriously with
his duties?  The celebrated pulpit orator, Henry Ward
Beecher, in an addreg to a cluss of young men about to step
from the collexe curriculum toto the active duties of life,
after giving them sound advice for their puidance in the
pursuit of each of the professians, closed by saying ¢ Some
of you will be politicians, To such all 1 ean say is, May
Gad help you!” And all that we can say to buth the
political lawyer and his client is, May God help you !

To prevent misuanderstanding, we would here draw a
dividing line.  There are two kinds of politicians, very difs
fereut i their churacters—those who study polities as the
science of government, and those who study it as an art.
The former are statesmen ; the latter partizans. The
former an ornament to the profession ; the pursuits of the
latter are far from confurming to the elevated standard it
should ever uaintain.

We have nothing to say against any man plying the
game of politics whuse tastes may lead him so to do; but
that one immersed in it can at the same time pursue the
practice of the Jaw, with the calm, intelligent, and upright
spirit it demands is, we conceive, utterly tmpossible.  No
two paths can be more widely divergeat than those of the
lawyer and the partizan office-seeker. A chameter for
stern and unflinching adherence to the principles of trath,
honer and justice is indispensable to every Jawyer who would
sueceed nud become worthy of the name.  We are all suf-
ficiently acquainted with the life of the political ¢ wire-pul-
ler,”” to know that his career, forcing him

“ Too and back, lackeying the varying tide,”
ig far from fostering the growth of any such elements of
character. The greedy thirst for political power mudtos
anortales fulsos fierd subrypit, says Sallust, and lawyers when
they become smitten with it, are no exceptions to the re-
mark.

The law is a jealous mistress, and he who would woo her
with any hope of success. must approach her with no divid-
ed fove. Let this be remembered by every lawyer, let him
pursue his profession with an eye single to its greatness
and importance, allowing nothing to draw him aside from
the full and conscientions performance of his duties, and
he may rest assured that his colaborers will never have
cause to blush for his ineflicicney.~— Leyul Intelligencer.

The attention of Clerks of Municipalitics is directed to
sce. 1 of the Act of last Session for the Registration of
Debentures (cap. 91). It is thereby made the duty of
every Municipal Clerk. -~ithin threc months after the pas-
sing of the A~ (16 August, 1858), to transmit to the
County Registrar a copy of crrry By-law heretofore passed,
under the authority of which any meney may have been
raised by the issuc of Dcbentures, together with a return
in the form there gives.

2
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COMMON PLEAS.
1IN BANC
Bepmrtid for the U, C. Law Sotsaar.
TRINTTY TERM, 1888,

Lebre the Hon © J Brapzn, the Son Me Jusner enaion gl tho Hlon
M. Jyarrce Havaury,

Janrvis v, Tug Grear WesTens Kanway Conpany.

st Silaried Spent,

The Beforvants eorrvzed the waelnwre sersfoen of an Attornes. o conaideration o
A certatn antudl salnos, asd Winter i amstlersnion whitrorver was bieto chargo
thety onsts foe aichs serefces. Thu Debrntants furtbor stipulated sith theie Ata
ferney thut fo all cesex w hiete conts were directnd to be pakd to e they should

aveur tathe vnefit of the Attorney, less auch dishnrserienta o shoutd have

teen paid by theas In the prowcation of the pr cee Hinge.

Ffld. that under such an atrectiient the Catnpassy was it entitied to custs beyond
tho actual apy necessary disbursenients of thy causs

An action on the enso had been brought by the pliintiff agatnct
the defendnnts, when o verdict was foutud for the defendunts.  On
the 23rd July, the defendants taxed theircosts,  Ou the taxation it
was objected on behulf of the plaintiff that no couts ceuld be
aliowed the defendunts except such costs as they had paid or were
legally liable for.  The Master overruled the objectiou, and taxed
the costs as between party and party.

On the 315t July the plaintif obtuined a summens calling on
the defendants to show cause why the Master should not by or-
dered to revive his taxation.

On the 4th August the summons was heard and discharged with
eosty, by Mr. Justice McLean,

On the 25th August a Rule Nisi was obtained frow this Court
for the defeadunts to show cuuse why the order of Mr. Justice
McLean, and all proceedings had or taken thereunder should not
he set aside, and why the Master should not be ordered to revise
his taxation of the costs, by di.allowing to the defendants slt
charges save those which the defendunts paid or for which they
were legally linble to or chargerble with by their Attorney.

Severul aiidavits were filed on behalf of the plaintiff teading to
ehow the agreement that existed between the defendants and thawr
Attorney as to costs.

Twa affidarits were read on the part of the defendants. Ove
the aflidavit of their Attorney, the other the affidavil of the Manag-
ing Director of the Defendants, which principally went to corrub-
orate the statement contained in the foriner.

The plaintiff cheifly relied on the statement contained ia the afli-
davit of the Defendants' Attorney, and as the judginent of the
Court was to & great extent founded on the admissions contsined
therein, we extract frowm the affidavits two of the principal para-
graphs which to the terins of the agreenment that existed between
the defendauts and their Attorney.

“That the costs agatnst the plaintifl in this cause are mine, that
is, steh as ave disbursements by the defendants, and have’not heen
paid out by me, I shall have when collected to reimburse them,
but such costs as have been taxed to me as the attorney’s costs in
thie cause are mine, and are due to me, and will not become the
property of the defendants under any circumstances whatever.

* That the cogagement I have with the defendants does not in
any way affect my right to costs in any cases in which costs may
be recoverable by me, but that I am paid a salary in lieu of ren-
dering any bills of costs as agninst them only.

M. C. Cameron showed cause ngainst the rule, and contended
that the defendnnts were justified in entering into such an agree-
mept as set forth in the sffidavits, without in any way destadying
their right to receive full costs from the plaintiff,

Afam Wilson, Q €, and Anderson, in support of the rule sub-
witted that such an ngreement utterly debarred the defendants
from recaovering costs from the plaintiff beyond the amount for
which they themselves wece Hable to their attorney, namely, actual
disbursemeonts nnd that the statements in the affidavit of the attor-
ney 28 {o the U costs being his,” wore wholly unsupported by au-
thority, in no caso ure costs directed to be pnid to tue attorney.
nor is the nttorney to be considered otherwise than as the ageut
i ncipal or client.  IF the principal as was Inid down in

(£ aly 5. The Great Northren Raitwoy Co., 4 Fltis & Bl., 341 could
} not 1.~over costs against the opposite party, bis attorney could be



233

in no better position.  The Iunguage of the juwigment obtained by

the defendant ought to be conclusive on the ,uestion “that the

plaintiff take nothing by bis said writ, &c., and that the defendant

(not his attorney j do recover against the plantitl for his costs.
The Court ade the rule absolute.

CHANCERY.

{Reported Ly Tionas Huvoins, LI B Barrster-at-Law )

’

(IN BANC)
Bavowin v, Driasas.
Registry Act—Mortgage for puarchase rln.omyl—.(hsmcc of endurseel receipt nod nolice
—l'nivnty.

A mortgage for unpaid purchse money not registered before otlier mortgages
cannntobitsin priority whero tho subsequent mortgagees have no actual notiee
of the vend »r & lien. The sbsence of an cudoursed recapt for the purcbiues thovy
s not actuat notlco tothe subsequent mortggees,

The plaintiffexecuted a deed of conveyauce of certain Jand to the
defendant, and took from him a mortgage for the amount of the
purchase money. The conveyance was registered; but the mort-
gage was deluyed for the defendant’s wife to bar her dower. In
the meantime, the defendant mortgaged the property to others who
vegistered their mortgnges and thuy obtained priority. This suit
was instituted to obtain for the mortgage by which the unpaid
purchase money was secured, priority over the subsequent mort:
gages on the ground that the absence of a receipt for purchase
nioney, was notice to subsequent mortgagecs of the vendor’s lien.

Hector for plaintiff.

Roaf for defeudants Sanderson and Leveridge.

EsTEN, V. C.—I do not think the plaintiff bas any locus standi,
and I think he must be postponed to Sanderson and Leveridge, and
must redeem them. There is I think no lien; it is excluded by
the mortgage, although not executed by Mrs. Duignan, and for
that, aud other reasons perhaps notregistered. The plaintiff must
therefore rely on his mortgage, which is clearly void at law, and
also, I think, in equity. The absence of an endorsed receipt
being constructive notice of the money not being paid, aod conse-
quently of the lien, which there was not, cannot be sustained.
The defendants are not driven to rely on the surrender of the deeds,
which however assisted the legal fraud, although all the title deeds
may not perhaps have been delivered to them.

SPRAGGE, V. C.—I think this case is governcd by the Registry
laws. Apart from the circumstance of the plainutf’s morigage
being worded to secure unpaid purchase money, it is the ordinary
case of the subsequent of two mortgages being first registered, nnd
g0 obtaining priority—which priority could ouly be affected by act-
ual positive notice; and which notice is not shown in this case.
Then, does the circumstance of the first mortgage being for unpaid
purchase money take it out of the ordivary rule ? T cannot say it
does, or how it can, for registration without actual noticeis, to a
purcbaser for value, a protection against prior claims, legal or
equitable. Itis difficult to put a stronger case than the one of
most frequen . occurrence: that of & prior purchaser who has paid
his purcbase money and lias a conveyance; of course the case of
a prior mortgagee forms part of the same rule, being a purchaser
pro tanto. 1 do not see any good ground for the exception either
in the form of & vendor's licn, or whether it rests upon the ordi-
nary equity of a vendor whose purchnse money hasnot been paid,
or whether he has, for his more effectual protection, sccured itby
a mortgage. Tho ahscnce of the endorsed receipt could, at
uiost, be constructive notice not affecting the purchaser having a
registered conveyance.

1 have not thought it necessary to consider the cffect of a ven-
dor being, as here, also mortgageo and allowing the title deeds tore-
main in tho haunds of the mortgagor, or rather delivering them into
his hands,—for the purchase and the mortgage appear to have
becn one transaction.

Parks v. Browy.

Security for costs—Death of Infants' next friend within Jurisdiction.
Where during e progress of a suit it occursjthat all parties reside out of the joris.
diction, there may be an apphication for eecurity for costs.  (25th June, 1558.)

LAW JOURNAL.

In this case it sppearcd that the Infants were the only parties

[OcroBER,

residing within the jurisdiction of the Conrt,—their nest friend
baving died, and no new guardian baving been appointed.
Mucyregor moved for an order for security for costs
G'. Morphy opposed the motion. The next friend of tho infants
had only just died, and enquiries were being mado as to who was
their nearest relation within the province so as to have another
guardian appointed.

Tur CuaxceLror thought the application should be granted,
as all parties to the suit, resided without the jurisdiction of the
Court. But thatshouldthe infants be nble ta find another next friend
within the province, application might be made to discharge the
order,

Citanrens v. CuUAMBERS,
Ojerany Pullicaten,
Whoro publication has passd and neither party hian moved {o the sult, tho Courd
will usv & discretion to open or enlurge publication,
(241l Sept., 1868.)

In this ease the Bill was filed 6th October, 1851, D'laintiff ex-
amined tome witnesses at Kingston in May 1852. Another ex-
amination was agreed upon by the solicitors of both parties to be
held there in August 1854, on condition of the Plaiutif’s paying
the cxpenses of the Defendant’s counsel proceeding there; but
owing to the late arrival of the letter enclosing the necessary
amount the Defeadant’s counsel could not attend, and no exami-
nation took place.

Cattanach (for C. W. Cooper.) moved for leave to open publi-
cation, and read affidavits of Cooper and Plaintiff, stating that
the delay had been occasioned by negociutions for settlement be-
tween the parties.

Hodgras opposed the motion, and read the affidavit of Mr.
Whistrock, formerly solicitor for tho defendant, which stated that
no new negociations for settlement had takeu place between the
time of examination and his ceasing to act as defendant’s solicitor
in 1856 ; and that plaintiff had little, if any interest in the suit.
The reason defendant had not dismissed Plaintiff’s bill was that
feeling his position sare, he had not moved.

Estex V. C., I consider it advisable to grant the order on pay-
ment of the costs of this applicntion. It appears that Plaintiff ex-
amined witnesses in 1852, when I suppose publication closed,
and obtained & new appointment for 1854 ; but owing to facts very
indefinitely stated in the affidavits, the examination did not take
place. From 1854 to 1858 either paity could have moved, and
the defendant not baving done so, and as he believes his case
strong, it will not injure his position to open publication on
plaintiff paying the costs of the application.

COMMON LAW CHAMBERS.
Reported by A. McNabs, Esq, B.A.

Baxg U. C., v. VANVOORISTT AND ARNOLD.

Judgment— Appearance—Cos!s.
‘Where an appearance is entered in duo time, and judgment as for want of an ap-
rance is signed—and defondant is guiity of Inches and no atidavit of merits
Judgment will not bo set aside.

A summons was issued on 15th Mareh, calling on plaintifi’s to
shew cause why the judgment signed in this cause and the writ
of execution and all sudbsequent proceedings thereon ; should not
be set aside, 80 far as relates to defendant Arnoid, or the ground,
that judgment was signed after an appearance had ocen entered
for Arnold within the proper timo after service of the writ of sum-
mons.

The action was brought t~ recover tho amount of a promissory
note made by defendant .arnold, aud endorse.) by defendant Van-
voorish. The summons (a specially endorsed ou.) was served on
both defendants on 7th December last, and an appea ance was duly
entered on behalf of Arnold on 14th December, and :1al judgment
was signed against both defendants on 19th of same wounth asin
no appearance had been entered for either. A fi. fu. was issued
on 12th January, and placed in tho hands of sheriff of “xford of
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13th January.  Defendant Arnold stated in his affidacit that he
was not aware of any julzment having been signed agaiast him,
until tue fourth day of March, and that then he heard of it through
hig attorney Edward Marun, who diseovered in scarching the
Registry oflicc that n cestificate of judgment had been registered
thero—the delxy in applying between tho 4th and 15th of March,
was satisfactorily accounted for.

Juckson, sheweed cause.  Defeadant swore positively that ho had
biad no notice of the procedings<; that he had proceeded regalarly,
and that atter ho hud appeared, the power given by the statate
to sign judgment without declaring was gone. Mr, Jackson con-
tended that such judgment was a nullity, and if a nullity, that he
could apply at any time to setat aside. That probably the sheritt
had several execations against the defendant, and that he did not
understand the Deputy Sheriffas referring to this cause, and there-
fore it could not be suid he had a huowledge of the plaintiff’s pro-
ceedings in the action and that he had sosworn.  He cited Ruberts
v. Spurr, 6 Dowl. P, C. 3ol.

Gibson, S., contra,

He subwitted that defendant had not applied intime to sct aside
the judgment; tho same having becu signel on 10tk December,
and did not apply to set it asde unhl nearly 3 monthy after
That the Deputy Sheriff of Oxford swore positively that, three or
four days after tho receipt of the writ of fi. fa. by the Sheriff, he
saw defendant Arnold, and intformed him that such writ was in
the Snerit’s hauds for execution, and that Arnold replied that he
would try aud arrange it. Aund that as there was no affiduvit of
merifs, judsment could not be set aside after tho defendant was
clearly guilty of laches. e cited Ifolmes v. Russel, 9 Dow. . C.
487, Weedon v. Garaa, 2 Dow. N. S. 64.

Ricuarps, J.—I must assume that defendant Arnold was in-
formed as far back as the month of Januury, that tho £. fu. in
this canse was in the Sheriff's hands; of course this must have
escaped his recollection, when he made the affidavit filed on his
behalf. 1If he was so informed, then he is too lute to move to set
aside the judgment if the signing of the judgment were not a nullity.
and [ cannot suy I cousider the signing of judgment a nullity under
the facts shown. It the plaintiffs had declared, and defendant had
pleaced and plaintiffs had signed judgment, by mistake—overlook-
ing the plea that judgment could not bo treated as a nullity, it
would only be an irregularity. The case in 9 Dowling seems to
mo very stroug authority for plaintiffs; there no notice whatever
of any proceedings was given to defendaut, and the first intima-
tion he had of any proceedings agnainst him was an execution : but
because he neglected to apply in due timo and there was no affi-
davit of merits, the judge refused to set aside proceedings; Lold-
ing that they could not be treated as nullity. ColeridgeJ., gave a
mode of testing whether an objection be a nullity or an irregular-
ity, he says, ¢ If he can waive it, it amounts to an irregularity ;
if he cannot it is a nullity.” I think this irregularity could have
been waived and therefore defendant by his laches has waived it
and cannot now set aside the judgment.

The case referrcd to by the defendant in Dowling, ounly shews
that, under the old practice, proceeding to judgment when defend-
ant had not appeared, and no appearance bad been entcred for
him, was an irregularity amountiog to a nullity, a3 no proceeding
in tho nature of & judgment could be had until the party was in
court. But under the C. L. P. Act, [ apprehend after the time
for entering an appearance has passed the partyis dcemed to be
in court.

I am of opinion tho summonsmust be discharged. The only doubt
1 have i3 as to the costs; s summons being moved With costs, asa
geueral rule, isdischarged with costs: butas thisis the firstcase, I
am aware of, of this kind, since the C. L. I’. Act, let tho summons
be discharged without costs to either party.

WitLian PareErsoN McLarty, Apay BrowN Axp Josern Bur-
70N, FouinasBy, Judgment Creditors. ABRARAM SudwomTH,
Josert SubworTi, AND Wricnr ScowortH, Judgment
Deltors, and MATHEW SyARRY, Garnwshee.

Garmshee— Delit due— Rent— Afidavit.
Where the dobt allsged to bo duo or accrufog dus by the garnitlie to the judg-
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meyt dedbtor, wak in respect of rent, arising out of tand mortenged with a
Powes o ale, atud Power U fecrlve Tett A6 fid 1Y the thine of s appltation
o rent was ju taet duv, and ao actlon ofepectiaeut had been comtiicnoed by the
ort L2ee of the secovery of possesadon of the Jad mortgrged.  Hleld aat to
be n case for an attaching arder on the garnishey,

Queere. Whether under &, T af C L P AL 1350 an affulavit of information and
belief iy autlletent, or shather it {4 0t necessary that the aflidavit ehould state
pusitivedy that the garhislive i1v fndebted to the execution debitor.

Soatlle. An exparte onler will ot at all evenits be geranted vy an afMidasit of in
Garnation atnd betfef, ax 1o 1 debt duie by the wernishes when no application for
st orsl exaunnation of the defendant b been wade,

This was a sumtons to show cause why an ovder aould not
issue to attach the debt due oraceruing due from Martha Snarry,
the Garnishee, to Abraham Sudworth; and why proceedings
should not be had to enfurce payment, &e. Judgzment was en-
tered 2ud January, 1858, Tho summons was obtained on an
aflidavit of D. G. Miller, sworn 19th July, 1858, that judgment
was entered Zad Junuary last, for £1503 153, $:1. damages, and
£3 153. 5l. costs in aysumpsit. Tuat £1000 and upwards was owing
on the julgment. That execution had issued, and no goods had
been scized as he helieved.  That defendants had no goods us ke
beliceed, which could be seized—that every reasonable effort has
been mado tu reahize the amount, without success. That he be-
lieved Martha Suarry was indebted to Abraham Sudworth or da-
fendant, in a sum of money part due or gecruing due, umer con-
tract of tenancy by her, of # messungo and premises of Abraham
Sudworth, in Woodstock, which might bo made available as he
believed, to apply on the residue of tho monies ynsatisfied, but he
could not state the precise terms of the tenancy or the amount of
rent to be paid.  That the action was not brought against defen
daut as an abscomling debtor, und that defendnuts und Martha
Suarry resided within the Jurisdiction of the Court.

And on affidavit of John Andrew, agent for plaintiffs, sworn 19th
July, 1858. That above £1000 was due on plaintiffs’ judgment,
and that plaintiffs hed made every exertion in their power to get
paid  That ke believed Martha Soarry was indebted to Abrabam
Sudworth in & sum of money for reat, but could not state the ex-
act sum. That he know she was tenant of Abraham Sudworth,
of a messuage and premises on Sudworth’s block, on Dundas
Street, in the town of Woodstock, paying rent thercfor. That
she had been such tenant more than a year, and he belicved at the
yearly reut of £20.

The application was opposed on affidavits, 1st, of Abraham
Sudworth one of the judgment Jdebtors, that the judgment was
not registered uatil 4th of January, 1858, that he was only liable
as surety and cndorser for tho other judgment debtors, that he
believed an narragement, such ns was spoken of in an affidavit of
Wright Sudworth, made in this cause on an application against
one John Audrew as Garnishee, was mado for the payment of the
claim in this cause; that the statements in the affi lavits were true
with respect to this arrangement, to the best of his knowledge and
belief, and was made without reference to him, and that hie had not
consented to or ratified it, that the alleged debt on this applics-
tion was for rent alleged to be due to him from Martha Snarry.—
That she was a tenaut of his of certain premises of his in Wood-
stock. That the rent was payable as stated in her affidavit.—
That no rent would be due or payable to him until 14th October
vext. That at the time of issuing the writ of altackment and sum-
mons on this application, and of making the affidavit on which
tho summons was granted, thero was not nor has their since been,
nor i3 there any debt due to him by Martha Snarry. That on 20th
December, I857, he was indebted to the Bank of Montreal in
£1867 18s. 9d., and made a mortgage to them of the land out of
which the rent issues. That the mortgage money becamo payable
in full on 18th June 1858, and was still uopaid. That the mort-
gago contained a power of sale which might be exercised without
uotice or time being given. That the Bauk bad attempted to ex-
ercige the power but failed for want of purchasers. That the at-
torney of the Bank threstened to eject the tenant unless she at-
torned to the Bauk. That the mortgage was registered on 30th
December, 1857, and contained & power on default to enter and
take the rents, and that an action of cjectment had Leen come
menced by them against the tenant Snarry.

2nd affidavit of Martha Snarry,—that the alleged claim was
rent of a building she occupied a8 tenant to Abrabham Sudworth,
That the rent was £13 per sunum, payablo quarterly on 14th July,
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October, Januury and April, that the st paymeast was made on
the T4th dngt, that she way et ndebted to Jum in any sum ot
money and farther disputed asd denied her liability to bim.
Swort 2tk July 185N,

Drarer, €. J. C. F.—In this easc no order ahsoluts to sttach
debt has gone,  An order nisi is rande, and on the eause shewn I
at to determine--if this alfeced debt due or acerving dup from
Martha Snarry, to one of the judgment or execution debturs, iy
shewn te he o praper subiject far attachment i her hands.

} ostenek me at $irst that the affidavits filed for the excention.
creditor, did not coumply with the O L. . Act 1836, 8. 1904, for!
they did not stute positively that the Gurnizhee was indebted to |
the exccution debtor as that scction requires, bat auly that the
deponent is inforn.ed amd helieves it to be the fact. It was nrged
that it might be extremely diflicult if not impossible to obtain
such n kuowledge as would enable a party tu swoar positively to
the existence of o debt, and the crse of Stukes v. Grissell, 14 .1,
678, may affosd sosue colour for this argument.  But I should he- |
sitate hefore t gave an expurto order on an affidavit on informn-
tion and belief, a3 to & debt due by the Garnishee when ue oral |
exmmnination of the debt hud been npplied for.

It is not, however, nccessary to Jdetermine the ease on this
ground. I have to determine swhother the order to uttaeh should }
be Jgranted, and for this parpese the only question arising is, i
whether on the whole affidavity there s 8 debt to be attached,—
The sfidavit of the Garnishee not merely disputes but voequivo- |
cally denies any present debt. i

1

The only clvim advanced on the i
execution creditors part is that there is a debt for teat duo ot s~
cruing due. As to rent past due, payment i« sworn 1o by the
Garnishee and confirmed by the excention debtor, As tothe
fature, the exccution debtet’s afliduvit shews it will most pro-
bably never accrae o3 & debt due him, for ko swears the premises
are mortgaged, that the day of payment is passed, aud defauit
nade, that the mortgnges have u power on default to cuter and re-
ceive the rents and to scll, aud that they liave commenced an
ejectment against the Garnishee—the tenant.  According to the
affidavits, when the jwigment way eatered and register 4, the ex-
ecation debtor had only an enuity of redemption in these pre-
wiges sulgect ta the pagment of the miortgage. Tho creditor
could acquire by the judgment followed by exccution no greater
right than kis debtor bad, and if the debtor's title to tho veatis
either gone or merely contingent on the act of the morigagee, bow
can the creditor attach the rent issuing from these premisesat o
futereday, and fix the teaant with an abactute linbility to pay him? !
By the time the quarters rent nccrues due, the reversion expee-
tant on the determination of the terwm may be if it is not already '
absolutely vested ta other pactics or the tenant iay be evicted. !
I think clearly that this is no case for an attackiog order cn the |
Garnishee. It may be well to obscrve that though the 194th seq, |
agthorises the attachment of debts due or arcruing due, yet the ,
Garnislice is only to be called upon to shew cause why he should
not pay tho debt dus, saying nothing about eceruing due.
X refer to Westoby v. Day, 2 E. & B. 605.

Hirsch v. Coates, I8 L. B, 758,

Ames v. Trustees of Birkenbead Dacks, 1 Jur. N. S,

Jones v. Thompson, 4 Jur. N. S. 338.

Johnson v. Diamond, 1 Jur. N, 8. 918.

Holmes v. Tutfon, 5 E. & B. G5,

Turger v. Jones, 1 3, & NX. 878,

520,

Tre saMy JUngMENT CREDITORS AGAINST THE SAME JUDGMENT
Depror, AXDp Tuomas Boser, Garxisurz,

The affidavits by defendant and the garaishee in this ense
presested the zame question o8 iu Martha Snarey’s case. The
Judgment creditor’s nffidavits were not Lefore the learned judge,
but the partics admitied them to be similar,

Dzrasreg, €. J., C. P —The order must ko refused, for reasons
given in the other case.

Savg Cneptrons v. Same Denrors, a* 0 JONATHAN Mantty,
GARXISHEE.

This case stood on the same footing as the last, except that the

rent was sworn t0 be paid in advance up to the 2th August next,
s all vthier respecty it was similar, and was similarly dispuond of.

The nflidavits fur pluintifs were in substance the snime ns in
Snarey's eage.  The rent was suppused to be £2 per month,  Abra-
han Sadworth made an affidavit as in the fopmer caxe.  The teanut
swore he owed no veut s hind a veeeipt for tent ut Suae, 1859, and
would ewo no rent until then.

Saxtr Cunnerans v, Saue Derexvasts: Gro. Parr, Ganxsuse,

Similsr case for plaintifis.  Tenant stated to liave been twe
smunthy i pessession, st £2 per month,  Same answer. Hent
paid up to W0th Aagnxt, JEGY.  Teasnt o sud-tenunt 1o one Gainer,
who rents from Abrebkam Sudworth,

Rsve Cuen'ss v, Sane Des'rs. 3 Mantiv SKissen, Ganvisnns,

Similar case for plaimiffs.  Tennnt believed to be a tenant nt
A3, per mouth: hus occupied for two months.  Satue auswer.
Rent paid to 10th August, 1858,

Sayr Cruotronrs v. Samp Denrors 3 Savees, Prare, Ganxisnes.
Rimilar ease for plaintifis.  Similar answer.  Rent paid to 1st
August. .

Sane CorpiTons v, Saxg Desrons; Samuri, Burorse, GARNISHEL.

Similar cago for plaintifs.  Garnishee swore bo took the pro-
mises in dugust last fur & year, by paral, at £20 pee annam.  He
agreed to pay quarterly or at the ond of the year, ns Abraham
Sudworth might wish.  Same statement as to ¢jectinent and claim
of Bunk of Mautreal as in alf the others.

Saxe CREV'RS v, Saue Drsrors; Panxer & Hoon, Garsisuss,

Similar case for plaintiffs, Rent said to be £125 per snnum.
In answer, Abralau Sudworth swore as to the srrangement be-
tween the ereditors and debtors, us in Saarry’s case; and further,
that the garnishees were his fenants; that the rent wes paid in
full to 1t September next, and was se paid on 5tk May last. That
at the time of mahing the affidavit for attachment and s exvice of
the order there was ne money due from garaishees to him,  Con-
firmed statements in garnishee’s affidavit as to @ mertgege, sud
swore defnult was made in psyment in November Jast. Parker,
one of the garuishees, swora: That their rent is payable quarterly
on st March, June, September and Decomber in each year. That

; they Jind paid their rent (on 1st May last) in full to 1st Sept. next.

That their was not now sy rest due to Abrabam Sudwoerth, the
landlord. That ho betieved Abrabam Sudworth, on Tt November,
1856, mortgaged this property to Joseph Sudwarth far £300, pay-
able 7ih November, 1857, and that the wortgoge was on the same
day sssigned by Joseph Sudworth to Hughes and McVes. Both
martgage and ussigninent were registered 8th November aforesaid
{1856 or 1857). That mortgoge conlains & power for moriga-
gees, on default, to enter and take possession of land and receive
rents. That default was musde on 8th November, 1857. That on
22ad July, 1838, before service of the order nixi, Hughes & McVea
served them with & notice (copy anaexed) not to pay reut fo Ab'm
Sudworth, but {o pay the same and the arrears to their attorney, or
such other person as shall be duly authorised to receive the same.

Drarex, C. J., C. P.—The samo priveiple must apply hera as
in the other eases. It s sworn no rent is due now. And when
any falls due, unless the affidavits ave false, it will be due to stran-
gers to this cause.  There is, therefore, neither & debt due nor
sccruing due to de aftached.

All the feregoing orders must be discharged, and, as far as re-
gnrds the garvishee, with costs—ay the tsets might have been
ascertained by oral examination of Abrabam Sudworth, hefors
taking this proceeding.
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Same CrEDITORS V. SaME DeBTORS; JoAN ANDREW, GARNISHEE.

The usual attaching order was issued in this case on 17th July,
1858, with a summons to the garnishee and Abraham Sudworth,
to show cause, &ec.

It was granted, on affidavit setting forth the recovery of judg.
ment, that garnishee (as he believed) was indebted to Abraham
Sadworth for rent due on May, 1858, and that Abraham Sudworth
had distrained. Also (as he believed), that garnishee was indebted
for rent of other premises due on the same day, and that Abraham
Sudworth had distrained. ]

Cause was shown, ou affidavit of Abraham Sudworth, similar to
that in former cases a8 to the arrangement. He also referred to
ard confirmed the statements in an affidavit of Wright Sudworth,
annexed to his own, and swore that the mortgage referred to in
that affidavit was overdue and unpaid. That for the benefit of the
mortgagees, who were from November last entitled to the rents,
he distrained for the rent, and the garnishee had brought two
actions of replevin in respect of the distress, alleging that no such
rent was due, which actions were then pending.. That ke be-
lieved the garnishee and the judgment creditors were acting in
collusion to prevent the mortgagees recovering the rent.

Wright Sudworth swore that the de®t due plaintiffs was reduced
to about £500. That Abraham Sudworth was liable to them as
endorser and surety for the other defendants, who carried on
lumber business. That in March last they (Wright & Joeseph)
leased the said mill and some land to William Wilson for a year,
at £1,600; that Wilson entered and executed a surrender to one
Shepherd, to whom defendant Joseph (as he understood) gave a
quit elaim deed of said mill and land. That (as he believed) such
surrender and quit claim were made to Shephard as agent for the
execution creditors and for their benefit. Shephard told him so.
That an arrangement had been entered into between Joseph Sud-
worth, the plaintiffs. and Shephard, that Joseph Sudworth should
work the mill and sell the lumber, and that the proceeds, except
$24 per M. for the expense of manufacturing, should be paid to
plaintiffs on their claim. That Joseph 8. had gone into possession
and was manufacturing lamber on their terms. That the mill would
manufacture 60,000 feet per week, which would sell at $8 per M.

That the alleged debt of garnishee to Abraham Sudworth was
for rent on a store and saloon—there was no written lease. The
rent of the st re (he was informed} was £82 10s., and on the
saloon £182 10s.  That ten days ago (10th July, 1858,) Abra-
ham Sadworth distrained and garnishee replevied, on the ground
no rent was due, which suits of replevin are pending. That on
7th November, 1866, Abrsham Sadworth mortgaget ‘the saloon
property to defendant’s brother Joseph for £300, payable in a
year. Ou the same day Joseph assigned to Hughes & McVea for
£258.  Mortgage and assignment registered before plaintiff’s
judgment. In January last that Hughes & McVea recovered judg-
ment against Abraham Sudworth for the amount of the mortgage.
That default in payment was made in November, 1857. Mortgage
containg covenant for mortgagee to enter and take rents after de-
fault. That he believed the distress was made for the benefit of
Haghes & McVea. That plaintiffis and garnishee were colluding.
That under the asrrangement he believed the plaintiffs would be
paid their claim in three months.

James Hughes confirmed on affidavit all the statements in the
foregoing affidavit relative to himself and McVes, and that the
distress was made under the direction of their Solicitor, for their
benefit; and believed plaintiffs and garnishee were colluding to
injure mortgagees. .

William Wilson swore he took a lease from Joseph & Wright
Sudworth of a steam saw mill and 200 acres of pine land in the
County of Oxford—rent, £1,500. That about ten days ago he
agreed with one Shephard, at request of Joseph Sudworth and of
plaintiffs, to surrender his term to Shephard, (assign, surrender
and release are the words of the instrument.) That he gave up
possession immediately. The assignment showed plaintiffs to be
parties to the arrangement—as they, with another person, agreed
to pay certain accounts due by Wilson, stated in a schedule. .

Drarer, C. J., C. P.—As to the arrangement, the plaintiffs do
not ask for time to answer tho affidavits ou that point. It cer-
tainly would appear inconsistent with what is stated that the

plaintiffs should be at liberty to press their execution while re-
ceiving the benefit of such an arrangement. But I donot think it is
necessary to dispose of the case on this ground—otherwise Ishould
call for further proof.

The attaching order bas been granted, and the garnishee is
called on to shew cause why he should not pay, and so is Abraham
Sudworth. The garnishee does not appear to resist the applica-
tion—in other words, he admits, by the default, a debt due to
Abraham Sudworth., 1t is sworn the only claim between them is
for rent; and for this rent it is also sworn Abraham Sudworth
has distrained—and the garnishee has replevied, denying that he
owes him rent. So that, as between himself and Abraham Sud-
worth he denies liability, while he admits liability—by not disputing
it—as between himself and the judgment creditors. He may find
that an order on him to pay, made in this proceeding, would not
help him in the replevin suit, or protect him against the claims of
the mortgagees.—{Vide Ames v. Trustees of Birkenhead Docks, 1
Jur. N. 8. 529.) By his non-appearance execution may be issued
against him for the debt.—C. L. P. Act, 1856, s. 198. His not
disputing the liability prevents the application of the 197th sec.

The affidavits appear to me to show there is no debt to attach,
and if so none to be paid ; for the rent, if the affidavits are true,
is not in truth & debt due to Abraham Sudworth, though the gar-
nishee may be in no position to set that up in the replevin suita.
And no order that I could make will bind the rights under the
mortgage, for the 198th sec. makes payment by the garnishee a
valid discharge only as against the judgment debtor.

There is also among the papers, though it was not produced on
the hearing, an affidavit of garnishee admitting that Abraham
Sudworth did have a claim for rent, but swore it had been paid,
as set forth in the affidavit.

STARDING ET AL V. TOBRRANCE ET AL.
Wirit of summons—Special ndorsement— Interest— Merchant's account.

1nan action on A merchant’s account, where the writ was specially endorses
claiming interest and defendant did not appesr. Held, that his non-appearanod
was an admission of the charge for interest.

Plaintiffs reside in London, England, defendants reside in To-
ronto. Plaintiffs sent out an account against defendsnts, to be sued
here. The writ was specially endorsed for the amount of the open
account, viz., 8o many pipes of wine, so much, &c. &c¢. The writ
was served, and owing to some neglect no appearance was entered,
and judgment was signed for the amount of the account and about
£5 iaterest, calculated from the time the account would fall due,
abgut. six months after the purchase. They applied to set aside
the writ on various grounds, the chief being that judgment was
signed for interest, and that there was no contract to pay same,
but there was no affidavit of merits. Jackson shewed cause, cit-
ing Radway v. Lucas, Ex. Rep., and contended that, as an almost
universal thing, interest was charged by merchants after six
months ; and that the writ having been specially indorsed for the
interest, the not appearing to the writ admitted the claim for inte-
rest to be correct, and that judgment was regular. Burxs, J.,
decided it was so, and discharged the summons with costs.

DIVISION COURTS.

Bisaor v. HoLMES.

An original summons and one for oral examination, under the 21st clause of 13
and 14 Vic, cap. 53, cannot be issued together and at the same time.
Unle-s the defendant personally appear at the trial, the 9ith clause gives no
power to examine him, or for the summonses to issue toguther.
Lonvon, 25th June, 1858.

In this suit the defendant had been served with an original
summons and also with a summons for oral examination, under the
O1st claunse of the above Act, at the same time both returnable at
the June Court, a Judgment order for payment in fourteen days
was made against him on the former and upon the Defendant being
called upon to be examined under the latter.

Mackintosh appeared on his behalf and submitted that the two
sammonses could not be issged and served together, and that
therefore the Court had no power to examine him, —he objected.

1st. That the judgment was not an unsatisfied judguent or
order within the meaning of the 91st clanse of 13 and 14 Vic., cap.
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63, and that no judgment at all much less an unsatisfied one was
cxisring,

2nd. That it did not nssumo the form of a judgment nor had the
effect thereof until the timu limited for payinent had stopped the
order for such payment having till then only the eflect of 8 verdict
iu one of the S.perior Courts to which it is analogus.

8rd. That it did not under any circamstances become a statu-
tory scnso an unsatisficd judgment until the fi. fa. had been return-
ed nulla bonu, or gome attempt had been made at levying and
falled. e cited /s te this, C, L. I, Act, 18606, Sec. 193 and 194,
Twine v. Mercer et al, coram, Robinson, C. J., in Chambers, 8th
Dccember, 1850 ¢ McDowel v. Hatchison et al. coram, Richarde,
J., in Chinmbers, 28th January, 1858.

Robertson for the plaintiff, sabmitted that the course pursued
was perfectly regular even under the 91st clause, but relied on the
94th clauge of tho same Act ay putting the case beyond a doubt,
that section of the statnte giving the power as he contended cither
to ‘ssue and serve both at the same time or in the alteruative in
the event of a defendant personally appearing at tho trial to ex-
amine him without service at ali, and that it was clearly tho inten-
tion of the Legislature to favorr the course pursued hercin, he
therefore asked that the defendni:t should be committed to custody
for contempt in not obeying the Judgment summons.

Mackintosh, in reply, contendel that the true meaning of the
94th clause was to he found in its marginal note which ouly gave
power to examine where the defendant personally appeared, that
where the section and its marginal note did not tally tho latter
was law, such a case had already occurred unc. - the 52nd section
of this very Act, and the marginal note was upheld by McPherson
v. Forreter, 11 U. (., 2 B, 362, e submitted that Rule 17 and
forms 54 aud 65 also shew meaning of clauses in dispute.

Judgment was reserved and given on 29th July.

Small, Co, J—I have very carcfully examined the 91st and
94th clauses of the Act in question, and think that ualess the
defendunt personally appear at the trial (which was not the case
here), I can neither examine him nor tnke any action against him
in this matter.

The Judgment summons must therefore be discharged.

" GENERAL CORRESPONDENCE.

To the Editors of the Law Journal.
Rocmester, N. Y., Sept. 1858,
GeNTLEMEN,—AS your valuable journal nims to throw light
on points of legal controversy, will you have the kindness to
give some, in regard to the following statements ?

Some fourteen years since one II. and myself entered
into a partnership in business, 11, acting as * sleeping part-
ner,” at the same time carrying on a Jarge business of hisown,
In the course of time I desired to withdraw, We therefore
chose two men as arbitrators to settle the matter. II. pro-
posed that I should throw off one-third of the accounts to
allow for bad debts, and that he would carry on the business in
his name. I consented, and by so doing brought myself in debt
to H. about £70—the business barely paying—for which I
gave a note. H. gave me his bond to pay all claims; he, also,
to collect all dues, Thus ended the matter for three weeks,
when H. told me hehad discovered some more claims against the
firm. The arbitrators met again and brought me £34 more in
debt, making £104 to pay; I required time, as I was without
means. I gave IL. four separate notes of £26 each, payable
in 6, 12, 18, and 24 months, signed jointly by my brother and
myself. The £70 note I desired IL. to give back to me as it
was included in the four noles. 11, said the noto was not with
him then, hut he would hand it me in a day or so (at the same

time the noto was pasred off and begond his contrul !) at far-
thest. Il gave me a writing to this effect.

T'wo of the four notes was paid befors due, the remaining
two arc unpaid as yet, but have offered time after time—pro-
viding IL., or those who hold those two £26 notes, would give me
ample socurity in regard to those cl+ims against the firm, and
return the S70 note, my just due.

H. failed in some months after wo Gissolved, and took the
bonefit of the Bankruptcy Act. 'The creditors immediately
turned to me for pay—1I. being largely in debt beforo we
formed a partuership, not to my knowledge however, and as
a matter of course paid a small dividend.

Now, Geatlemen, I am both able and willing to pay that
which is legal, but not illegal.

Please to inform me the proper mode of procedure to bring

the matter to a final close.
Yours truly,
J.R.C.

—

[The conduct of H., upon the showing of vur correspondent,
was very reprehensible.  Had he not obtained a certificate of
bankruptey, he would, we take it, have been bound to furnish
the requisite security. 1lis negotintion of the £70 note in
bad faith would also have rendeved him liable to the conse-
quences of his act. But his whole conduct, as well as tho
legal effect of the certificate of bankruptcy upon his conduct,
must be governed by the laws of the State of New York, And
as we, as editors of the Upper Canada Law Journal, neither
profess to understand the laws of that State, nor to know the
mode of procedure adopted in its Courts, we find ourselves
wholly unable to advise our correspondent in his difficulty.
We doubt much, if able, whether we should be willing to do
80.” Qur purpose is not to advise individual correspondents,
but by answering individual communications to give informa-
tion to tho great mass of our subscribers., Whenever our
opinion is asked upon n state of facts, of interest only to the
writer, our course is to refuse the information sought. The
money enclosed by our correspondent is applied in payment
of his subscription to this Journal—Eps. L. J.]

To the Editors of the Laic Journal.

GenTLEMEN,—] presumo you have heard of the high-handed
proceedings of the Court of Chancery in suspending a Barrister
and Solicitor of the Court for some hasty words used by him
to a brother Solicitor in the Master’s Office in Hamilton ; but
for which he on the spot apologised to the Master, and with
which apology the Master cxpressed himself completely
satisfied.

1 hope gentlemen you will take this matter up and inform
the profession—nay, every member of it, through yours, the
only legal periodical in Upper Canada, whether they are slaves
or freemen ; and if slaves, the best means of acquiring their
freedoms. The feeling in the profession, so far as the case is
known, is, that the gentleman who was so summarily dealt
with, has been cruelly treated. Others are as subject as him-
gself to be similarly treated, and all therefore have an equal
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interest in probing the recent proceedings of the Court of
Chancery to the very bottom, A Soricitor.
Toronto, September 22nd, 1853.

[Rumors havo reached us about the case to which our co-
respondent alludes. We agree with him that it is a case in
which the professiun have a deep and lively interest: hut as
at present informed, we are not in a position to speak as to
its merits. In our next issue we hope to be nhlo to enter fully
into an examination of the questione involved. Until we know
the whole facts, and have had time to study the law as appli-
cable to the fucts, we shall not be prepared to censure or to
praise the proceedings of the Court of Chancery in the matter.
—Ens. L. J

MONTHLY REPERTORY.

CHANCERY.

V.C. K. March 18
Tuz MarcHioNess oF Towxsgsp v. Tur EartL or Hamrowny,
Settlement—Construction — Covenant (o sefile ofter acquired property
Power of appointment—Separate use—Reversion.

Where . woman in an ante nuptinl settlement joins in a cove-
nant with her future husband to settle after acquired property to
which she or he in her right shall become entitled, in possession,
reversivn, remainder, or expectancy, that covenant does not apply
to a general power of appointment and a lifo interest given to her
uadet a will, but does apply toa reversionary interest to which she
i3 catitled under the same will, so far as her husband, in the event
of his surviving her, would be entitled to her right.

A power of appointment, a life interest, and a yeversion given
to a married woman by one will are as distinct nsif given by three
soparate instruments.

V.C.8. BonsEr v. BRADSHAW. March 30,
Bill by heir against a devisee of a disputed will—Motion for 1ssue
devisavit vel son.

An issue devisarat vel non was granted, as to a will alleged to have
been forged, on an interlocutory application by an heir-at-law who
was plaintiff in a suit against the devisee under the supposed will.

Brace v. WEHNERT.
Specific perforcance—Cov mant to dudd.

Where an agreement for a lease contained n stipulation that the
tenant should build a house of the value of £1400, according to a

plan to be approved by the less or, specific perfortance was refused.
Qucere, whether a decree could have been made in the absenco

of the condition as to approval.

M. R. Mareh 2,

v.C.8. Burors v. Dixox. March 29-

Devise by Mortgagee—Mortgaged lands considered as real estate.

A mortgage in fee with & power of sale proposed to convey the
land comprised in the mortgage to a trustee for himself, and re-
mained in possession for five years, and till bis death, He made
by his will a devise of all his real estate in general terms. .

Held, that the testator having by his acts treated the land in
question as real estate, it passed as such under the general devise.

HercmiNs v. OSBORNE. March 25, 26+
Wili—Construction— Appointment.

Certain houses were assigned by settlement upon the mare
risge of J. and M. to trusices upon trust, to pay the rents to M-

V.C.W.

for lier life, fur her separate use, and after M. death, upon trust
. for such peoson or persuns, &c., as J. by deed or will shounld ap-
, Poing, or give the sume, and in default of appointment, and subject
" thereto if any, upon trust for such persons as under the Statute of

Distributions might be or hecome euntitled thereto.

J. hy his will after certain bequests to S. his son, by a former

macriage, gave all his residuary cstate whatsoever and whereso-
, ever (subjeet to the payment of the above mentioned legacies, and
ials.o subject a3 to swch parts thereof respectively, as were come

prised in the scttlement to the trusts, thereby declared, which
lindenture he ratitied nad confivmed i all respectsi, nad every pare
thereof to M., her cxecutors, administrators, nnd assigns, abso-
lutely.

Ield, that this ~

execution of the p..
tho settlement.

cesiduary bequest to M. operated as an
. appoiutment by will reserved to J. by

Luovn v. Penves, Muarch 24.

Droduction of document— Protection.

An injunction had been obtained restraining the defendants,
whose title to the surtuce land was ndmitted, from interfering with
or working certain wines claimed by the plaintitls.  Upon a mo-
tion by the defendants for production of documents in plaintifis’
possession, the plaintifts stated in their uffidavit in opposition that
the docmments in question showed the title of themnselves and other
defendnnts in the same interest to the mines and minerals exclu-
sively, and that none of them in any manner showed that the de-
fendant applying had or ever had any estate, right, title, or inte-
rest, in the mines and minerals,

Ileld, that theso documents were entitled to be protected from
production.

V.COW,

V.C.8. March 17, 18.

Right of plaintiff to an account—lapse of tume—Tenant for life—
Pulling dowen Mansion house—Eyuitable twaste.

An estate having been scttledin 1819, subject to a mortgage
debt, for which the personal eswte of the sett er was primarily
linble, and the mortgage debt having becn paid shortly afterwards
by the sale of part of the settled estates, and a bill being now filed
for an nccount of the personal estate, aud the answer aud evidence
making a prima fucie lense to show that the whole of the personal
estate had been exhausted in payment of the debts.

Held, that the plaintiff wasuot at thisdistance of timeo entitled to
the account payed without mecting the prima facie case raised by
the answer.

A tenant for lifo of settled estates pulled duwn the family man-
sion house and re-built it in anothier part of the property. It ap-
i peared that the settler had contemplated the abandonment of the
| mansion, and that the settlement contained powers of «ale and ex-
| change, and also a power to grant building leases compiixing the

luod on which the mansion was built.
IHeld, that the tenant for lifo was not under the circumstances,
1 chargenble with equitable waste.
The case of The Duke of Leeds v. Amberst, 2 Ph. 117, com-
mented on.

Monais v. Monnis,

v.C.8. StrRONG v. StRONG. April 16,

Vendor and purchaser—Sale in lots—Covrnant to produce deeds—
Costs— Petition—DPayment out of Court.

Although by the practice of conveyancers the costs of covenants
to produce title deeds which cannot be delivered up, full on the
vendors, yet where, by the conditions of sale of property in lots,
provision is made for the largest purchaser to have the deeds, and
to covenant to produce them to the purchaser of smaller lots, with-
out reference to the manner in which the costsare to be paid, each
purchaser and not tho vendor, is bound to hear his own costs of
such covenants.

A purchaser is entitled to his costs of appearing upon a petition
for paying his purchase money out of Court, although he isinform-
ed in the notice of the petition that he i3 not required to appesr,
and that the petitioner will object to his costs of appearance.




LAW JOURNAL

{OcroBER

Bewn v, Crarge.
Covenant to bequeath—~ Consiruction.
On a covenant to devise and bequeath one full fourth part of all
tho reul aud personal estate which the covenantor should die pos-
s2ssed of,
Jeld (having regard to the context) that a fourth in value, and
not an undivided fourth, was meant.

April 21,

V.C.W. Frris v, Goobnuns. April 23, 24, 2G.
Ademption of leyacy—Dresumption against double portions—
Admissibility of parol evidence.

Alegacy given by way of portion by n testator to his adopted
daughter, to be paid on warringe, (she being at the dato of the
will unmarried.)

Ileld, to bo deemed pro tanto advances made to her husband
subsequent to the marriage, she having married in thoe testator’s
life time.

M.R. GREAVES v. WiLsoN. Mareh 15, 16.

Specific performance—Conditions of Sale— Rescinding.

Under a condition that, if the purchaser sbould within the time
limited, show any ohjection and insist thereon, the vendor should
be at liberty to rescind.

Held, that tho vendor was not entitled to rescind immediately
on receiviug the requisitions without giving the purchaser an op-
portunity of waiving any that were untenable,

Ield, atso, that what the requisition ultimately insisted on, was
merely that mortgagees should join, the vendor was not at hiberty
to rescind on this ground.

Semble, that he might rescind on accoum, . ¢ requisitions which
would be tenable in the absence of any cot dition as to rescinding,
even though he might not be able to satisfy them, if such requisitions
should be of an unreasorable character in respect of expenso or
otherwise.

V.C.K. Law ¢. Turore. April 20, 21,
Construction—Children and their issue—Period of distribution.

Where a testator gives residuary property to trustees, upon
trust, to pay the interest to one for life, and after her decease
divide the same among her children aud their issue ; such children
and their issuc, to be entitled as amongst themselves to the benefit
of survivorship, and accruer of surviving shares, all the children
coming into esee during the life time of their mother are entitled
as tenants in comuon, with benefit of survivorship.

L.J. SwiNrey v. SwiNFey. March 16, 18, 25., Apri1 02
Attorney and client—Authority to compromise—Specific performance

An attorney hfls no authotity to compromise a suit without the
consent of bis client.  If an agreement to compromise is sought to
b_c enforcgd ina cour.t of equity, the case will be tried on the or-
dinary principles which guide the court in cases of specific per-
formance.

M.R. CueaLe v. KErwoov.

Specific performance— Nudum pactum.

An agreement by A. to transfer shares to B. in consideration
that B. will bear all future liabilitics arising out of them, is anudum
pactum,

If money had passed cither from A. to B.,
there would have been sufficient consideration t¢
tract on cither side.

Aprit 21.

w Trom B. to A.,
support th:o cou-

V.C.S.

Gaunerr v. Mewner .
Skipping— Freight— Damage in transitu.

The Shipper of gaods cannot resist & demand for freight, upon
the ground that such goods were damaged i tranntu, cven in a
case where tho etfect of such damage may hsve been to render

Aprit 23,

them totally unfit for use. lis remedy lies in an action for neg-
ligenco against the shipowner.

V.C. W, Jousstox v. Moonre. Aprit 27,
Wull— Construction— Conversion— Dostponemeat— Produce— Part-
nerslup caputal,

Testator gave all bis real and personal estato to trustces upon
trust, as soon as conveniently might be, to scll the real estate and
such part of the personal estate agshould be i its nature salenblc,.
and ducected them to colleet and convert into moncy such part of
his personal estate s should not consist of money, to invest the
proceeds and pay the annual income to Lis wife during her life.
The trustees were also authorized to postpone the sale, ealling iy,
collection, or conversion, of any part of testator's real and person-
al estate, as they should think fit, and to pay the rents dividends
and produce of the same, or any part thercof not sold, called in,
collected, und converted, to the same person, &c., andin the same
mauner as the income arising from the proceeds of the sale, &¢,
would be payable. Testator who died in November, 1856, »was 2
member of o partnership, which by the articles was to continue
till the 1st of January 1858, it being provided that, upon the death
of nny partner during the term, the partnership should not cease,
but the representatives of the decensed partner should he entitled
to his share iu the capital and profits up to the expiration of tho
term ; and that the survivors should pay to the representatives the
balance appearing to his credit at the end of the term by three
equal yearly instalments from the end of the term, with interest
at 5 per ceat. in the meantime on the unpaid balances.

The execntors did not sell or callin after his death the testator’s
interest in the partnership. X

Held, that the widow was entitled to all the balances stand]ng
to the credit of the testator’saccount upon his partnership, capital
as ¢ produce’ of the capital, under the postponement clauses, and
also to intercst at & per cent. upon the capital and balances.

M.R. Morris ©. Morris. May 1.
Porer of sale—Time—DPostponement, in order to avoid sale at dis-
advantage—Infant.

An infant, cestui que trust, aged 10 years, who was entitled upon
marrying or attaining 21, to the proceefis of certain resl estate
which was directed to be sold s0 soon as conveniently might be after
the dexth of a tenant for life, filed her bill upon the death of such
tenant for life, praying that tho trustees might be at liberty to
postpone the sale, upun the ground that the property was likely
to increase materially in value.

Ordered, that the sale should be postponed until the futher or-
der of the Court. .

V.C.S. RawLiNg v. WiCKIAM. May 1, 3. 4.
Partnership— Contract—Misrepresentution— Fraud—Costs.

V. and B. who were partners together as bankers, received R.
into co-partnership with them, baving previously made to him
various untrue representations as to the position and prosperity
of their firm, which was in fact, at the time, in an extremely criti-
cz position.

1leld, that the contract must he set aside ab initio, but without
costs ; the plaintit’s conduct not having been entirely free from
blame, and the allegations of fraud containedin his bill, being of a
cbaracter unwarranted by the circuinstances of the case.

It is no answer to a charge of misrcpresentation, that the plain-
tiff might by inquiry have dotected the untruths complained of ; it
beingin the very nature of misrepresentation to check inquiries
which might otherwise have been made.

v

V.C.S. Scorr r. Tar CorroraTios or Liverroor. April 19.
Bildding Contract—Arlitration clause—Jurisdiction of ordinary
tridunals, ke far cxcluded—Award— Contract.

The plaintiffs a building firm, bad contracted for and undertaken
the cxccution of extensive works for the defendants, the cor-
poration of Liverpool. The contract provided, that every dispute
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or difference which might arise between the contracting parties
should be referred to and settled by the engineer of the defendants,
without whose certificate also, as to the sufficiency of the work
done, no money was ever to be paid to the plaintift's. The contract
also provided for its summary determination by the defendaats, in
case of neglect or delay on the part of the plaintiffs. The defend-
ants put an end to the contract on the ground of alleged neglect,
&c., mpon a bill filed by the contractors, alleging fraud on the part
of the engineer, in unduly withholding certificates, and praying an
accounnt of work done, &c. )

Held, per Stuart V. C., confirming the opinion of Erle J., that
the case of the plaintiff had wholly failed upon the evidence.

Bill dismissed with costs.

L. C. PrrrY HERRICK v. ATTWOOD. Dec. 17, 18, 22, 28,

Mortgagee— Priority— Negligence— Possession of title deeds
—18 Eliz. cap. 5.

A person taking a legal mortgage without the title-deeds, fs not
thereby postponed to a subsequent mortgagee without notice, but
with the deeds, unless the first mortgagee has been guilty of fraud
or gross negligence.

But if the deeds were left with the mortgagor to enable him to
raise another sum to take precedence of the mortgage debt of the
party so leaving them, he will be postponed to any subsequent
mortgagee, even though his mortgage may not have been within
the understanding between him and the mortgagor.

An executor and trustee who had retained monies of cestuis que
trust in his hands, with their consent, and without being pressed
so to do, gave them s mortgage of his own estate by way of
security, but it was agreed at the time that he should retain the
title-deeds for the purpose of making another mortgage which
should have priority ; he did not make that mortgage, but made
several others of much larger amount.

Semble, the first mortgage was within 13 Eliz. cap 5.

V.C. 8. STURGE v. MipLaND Rarnway Company. Jan. 28.

Specific performance—Railway Company—Contract lo grant Sfree
pass— Waiver— Demurrer.

8., a corn merchant carrying on business in the immediate vici.
nity of the defendants’ line of railway, signed an agreement,

herehy,..in.. sonsideration ..of .recsivi ,&'%mh the.. . defepdante.
;e:;'ly,,d'uring so long aﬁe’ﬁfmld caz‘-;“y‘ on us"f;%:s at his mn
establishment, & free pass over their line, he promised, so long as
the scale of charges of the defendants and of a certain Canal
Company bore the same proportion to each other which they then
did. to have his corn carried by the defendants in preference to the
said Canal Company. Subsequently at the requestofthe defendants
he made a money payment, by way of nominal consideration, for
the said pass, which the defendants after the lapse of some years
ultimately refused to renew. Upon his bill for specific pertorm-
ance of the said agreement (which had never been executed by or
on behalf of the said railway company). '

Held, that the agreement was unilateral in its nature and uncer-
tain in its terms, and could not be specifically enforced. A general
demurrer for want of equity accordingly allowed,

M. R. ‘WHITLEY v. Lows. Jan. 14, 15, 18.

Statute of Limitations— Acknowledgment by payment.

A suit for the winding up of partnership accounts was insti-
tated between the representatives of deceased partaers. A
recoiver was appointed in June, 1834, and by common consent
paid the assets which he got in to the repesentatives of one of the
deceased partners, and the suit wasnot furthér prosecuted.

The executors who received these payments claimed a further
debt from the estate of the other partner, which was barred by
Statate unless the receiver’s payments were sufficient to take it
out of the Statute. There was an independent claim for a lien
which the evidence was not considered by the Court to establish,
and it was held that payments by the receiver within 20 years did
not take the case out of the Statute.

‘BX, .

V.C. 8. VINT v. PADGETT.

HMorigage—Foreclosure— Redemption.

A. being seized of two estates, X. and Y., mortgages X. to B.,
and afterwards mortgages Y. to C. He subsequently mortgages
bis equity of redemption both in X. and Y. to D. The two origi-
pal mortgages ultimately become vested in V., who files his bill to
forecloge D.

Zleld, that D. was not entitled to redeem X. without also redeem-
ing Y.

Feb. 20, 22.

V.C.8. EppeLs v. JORNSON, Mareh 19.

Will—Omission of name— Rectification— Administrative Debts—2ia-
bility of lands specially divided.

A testator having six children makes & specific devise to each of
them by name. In a subsequent part of his will be makes a
specific gift to two of them A, and B. and gives the residue of his
estate *“ to his said foar children” mentioning only C. D. and E.

Held, that the name of the omitted child F. ought to have been
inserted snd that F. was entitled to one fourth of the residue.

Where s testator's personal estate is inufficient for the payment
of debts, and there is no duration as to the payment of debts in
the will, the real estate specifically devised as well as that com-
prised in the residuary gift must contribute rateably with the per-

sonal property specificially bequeathed in payment of such part of
the debts as remain unpaid.

V.C.W. Haruiweir ». Privuips.

Equitable waste—Ornamental timber.

In the case of woods or plantations standing upon property
which has been acquired by various purchases at different periods,
the fact of the purchaser not having cut down the woods is net
sufficient of itself to lead to the inference that they were left stand-
ing for ornament,

Some act is necessary to show the intention of the purchaser in
such a case to impress an ornamental character upon the timber.

March 18, 19.

COMMON LAW.

i Lzr ¥r ar v. Parca. :
Statute of limitations—Tenancy at will—Authority of Land Agent.

The defendant’'s grandfather had been owner of two undivided
thirds of a meadow and held the other third under a lease which
expired in 1818, The father of defendant, and defendant succeed-
ed in their turn; and at the time the action was brought the de-
fendant was owner of the two thirds, and ocecupied the whole, no
rent having been paid since 1818. The only evidence relied upon
for the plaintiffs, was a letter of the land agent who managed the
defendant’s property written within 20 years of the action being
brought in which he said, the defendant ‘ would no doubt accept
a lease of Ley’s one third at a fair rack rent.” Held, in ejectment
for the one third. .

Firat. That this was not an acknowledgment of title within 8 & ¢
Wm. IV. cb. 7 sec. 14, a8 not being signed by the person in pos-
session, but only by an agent.

Secondly. That the land agent has no authority by virtue of his
employment, agsnch to write such a letter. MarTIN B. dissentiente,

Thirdly. That the letter was no evidence of the tenancy at the
will of the plaintiff.

Q. B. BArING ET AL v. GRIEVE. April 28
Statute of frauds—GQuarantee— Consideration not expressed.

- The defendant wrote and signed s letter in 1845, addressed to
the managing committee of Lloyds thus: ¢ I engage to hold myself
respogsxble for any debts which my son may coutract in your
ea_tabl:shment connected with the same.” Held, that no consiger-
ation appeared on the face of the document which was therefore
void as & guarantee under sec. 4, of the statute of frauds.
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C. P. Benrwick v. HARSFALL ET AT April 22
Euvidence—1Lost written ducument— Parol evidence of contents— Who
{o construe.

Where it is proved that a written document is lost and its con”
tents ure then proved by parol evidence, itis for the judge and
uut the jury to wterpret the meaning of such ¢onteuts 48 s0 proved,

PGt ET AL v. SPRINGFIELD ET AL.
Guarantee—Damages—Joint agreement.

A. B and C., the plaintiffs having eacl a separate interc it
certain property took a covenant from F. that he would execute
certain works thereon, by a day fixed aud & guarantee by G. and
H. the defendants for the performance of this covenant.

Held, that the damages which the plaintiff”s hadincurred sepa-
rately could be recovered under the guarautee in a joint action.

C.P.

C.C.R. RecGiva v. Fraxcis GrifriTHS, April 24,

Forgery—Alteration by a master of a reccipt for money for the pur-
poze of charging the company.
It was the duty of the prisoncr, a Railway Station master, to pay
B for collecting und delivering parcels and the company provided
a form in which the charges were entered by the prisoner under
the heads of *¢Delivery” and ¢ Collecting” respeciively.
prisoner having falsely told B. that the company would not pay
for delivering, but only for collecting, continued to charge the
company for collecting and delivering: and in order to furnish a
voucher after paying I3’s. servant the sum entered in the form for
collecting and obtaining his receipt in writing for that amount
without cither his or B's. knowledge, put a receipt stamp under
this servants name and put therein in figures a lurger sum than
hie had paid being the aggregate for collecting and delivering.
eld, that the prizoner was guilty of forgery.

Reciza v. Moaur. April 24,
Forgery—Letter of recommendation.

A falee letter of recommendation by which by uttering it to 8
chicef coustable the prisoner obtained a situation as constable is
the subject of forgery at Common Law.

Brauwer, B., dubitante.

C.C.R.

EX. Bewn r. FRATHERSLINE. April 27
Bl of Exchange—Ouns of proving consideration—Accommodation
bill—Fvidence of fraud.

In an action on a bill by indorsee against drawer the defendant
pleaded that the Lill was delivered to one W. for the purpose o
W. getting it discounted aud paying the proceeds to the defendant
and without any consideration; that in violatiun of this purpose
and without the suthority ot the defeadant, W. indorsed the bill to
the plamtiff without value or consideration. At the trial the de-
fendant proved that the bill was accepted by R. for his the defend-
ants accommodation, that he detivered the bill indorsed in blauk to
W. on the terms mentioncd in the plea, and that he had not re-
ceived any proceeds from W. By the evidence addressed for the
plaintiff it appeared that when W. gave the biil to the plaintiff he
represented that the bill was his (W's.)

Held, that there was sufficient evidence of fraud to throw the
onus of proving consideration on the plaintiff; that thejudge there-
fore ought to lave left the cvidence o the jury and was wrong in
ruling that the defendant had failed to make out any case.

Q. B. FariNa v. SiLvERLOCK. April 29,
Trade mark—Infragement of @ fraud—Rnowledge of defendant.

Where a person prints and sells labels haviug the peculiar reg-
istered trade mark of another firm.

The |

Q. B. BrarpsaLt v. CHEETHAM. May 3.

| Practice— Consolidution of actions brought by un Attorney on sepa-
rate bills.

Where an Attorney did different kinds of professional work for

a client, and after all the business was transacted, sent in a bill

fur one part of the business, snd subsequently sentin a Lill for

| the other part, and commenced an action for the first part of the

, business before tho expiration of a month in respect of the delivery

| of the sccond bill and after that expiration, commenced an action

i for the other purt, the Court (dessentiente ERrLE, J..) consolidated
the two actiens,

.EX. 088 v. BURGESS. May 1,

" Compulsory order of reference—Ivwer of Court to set aside award,

i or to remt case to arbilrator.

i The Court has no more power to set aside an award, or to re-

. mit a case back to the arbitrator when the reference is compulsory
under the Common Law Procedure Act, 1854, than where the ref-

{ erence is by consent.

[

(EX. LisFoop v. Lake. Aprid 30.
| Action—False imprisonment— Pleading—Mitigation of damages—

Evudence admissible under general wssue.

In an action for false imprisonment, evidence is admissible in
" mitigation of damages under the general issue showing that the
» plaintiff has committed a misdemeanour: provided it does not
afford a justification of the trespass alleged.

Maxiry v. Toe St. HlELENS Rannway asp Jan. 26
Caxay CoONPANY.

Tort—TImmunity of trustces for public purpose—Cuanal Company—
Parliamentary works—Insufficiency of— Bridge connecting high-
way intersected— Effect of recital in Act of supficiency of works.
Certain projectors of & Canal were cmpowered by Act of Par-

liament, 28 Geo. IL., cap. 8, and 2 Geo. I11., cap. 56, *o make

a canal, and in its construction to intersect highways, and to

' connect the parts of the highway so intersected by a sufficient

swivel or other bridge. The Company amongst other works,

made a swivel bridge connecting & highway intersected by tho
canal. By n subsequent Act, 11 Geo, 1V., cap. 50, it was recited
that ¢ the navigation cut or canal, and the other works authorised
to be made by the said recited acts have long since been madoe and
completed ”  While the swivel bridge was open to allow for
the passage of a boat on the canal, a passenger on the highway
fell into the canal and was drowned. It was a dark night and
there was only one lamp near the bridge, and no fence, when
the bridge was opened to screen the canal from  the highway nor
any watchmun to warn passengers therecon. The canal was used
by the public with boats, on the payment of certain rates or tolls
to the Company for the privilege. The Company had not any
servant at the bridge ; it was opencd by the boatmen themselves;
and when the deceased fell into the water the boat had not passed
the bridge. An action was brought against the Company, under

Lord Campbell’s Act.  The jury at the tria), found that it was by

reason of the want of sufficient light that the accident happened ;

and the verdict was entered for the plaintiff.

IIeld, first, that the Canal Company were not in the position of
trustees for a public object who derive no emolument from its per-
formance: and that they were, therefore, responsible if damage
was sustaincd by reason of their negligence. Sccondly, that as-
suming their powers, justified the erection of a swivel bridge to
connect o public highway intersccted by the canal, they were
bound to aL smpany it with precautions reasonably necessary for
the safety of the public. Thirdly, that the recital in the Act did
not amount to  declaration that all existing works were suflicicnt,
g0 as to give the Company immunity if they were insuflicient, and
damage were sustained by reason thercof.  Fourthly, that Lord

EX.

eld, that such person is liable in an action at the suit of the , Campbell’s Act apphies to a case where the death has been
owner of the mark if hie prints and sells such Inbels, knowing that | suctained from the act of another, which is only actionnble by
they arc to be used fur the fraudulent purposc of being applied to | reason of special damage.  Fifthly, that the action was properly
spurious imitations of the plaintif’s gouds. ! bronght against the Company, and not against the boatm 'n, since
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it appeared the latter had not been guilty of any negligence.
Seméble, that it the boatmen had bren guilty of negligence, an
action would have lain against them and the Company as joint
wrong-doers.

C.P. MooRrE v. RUBERTSON AND ANOTHER. Ieb. 1.

Entering up yudyment nunc pro tunc—1Ileath of pluntiff vefore argu-
ment of rule (o enter verdict—Delay of the Court.

A cause was tried and a verdict found for the plaintiff in July,
1857, leave being reserved to move. A rule musi was obtained in
Michaclmas Term, but was not argued until the following Hilary
Term, when tho court gave judgment that the rule should
be made absolute. It was afterwards discovered that the plain-
Gitf died before IHilary Term. The Court, under these cir-
cumsnances, made absolute a rule ais, calling on the personal
representatives of the plaintiff, if any, upon notice to them, or the
attorney in the caunse, to show cause why the defendant should
not be at liberty to enter judgment nunc pro tunc us of Michaclnas
Term last.

C.C. R. Reciva v. WarTer Hook. May 1.

Derjury— Evidence—Parol statenents by prisoners at variance with
truth of statement on oath—Confirmatory circumstunces.

Where three witnesses proved that the prisoner had made parol
statements contradictory to the truth of the statement upoun which
perjury was assigned, and the evidence of several witnesses went
to confirm the truth of such parol statements; but there was no
direct evidence that they were true, a coaviction for perjury was
supported.

The prisoner having laid an information against a publican, for
keeping open after lawful hours, swore at the hearing that he
knew nothing of the matter except what he had been told, and
that ho did not sce any person leave the house after 11 o’clock ; and
perjury having been assigned on this allegation, he was convicted.
To prove that it was false the Magistrate’s clerk’s clerk proved a
statement by the prisoner when laying the information, that be
had seen four men leave after 11 o’clock, and that he could swear
to one W.; and two other witnesses proved thut the prisoner
had made a statement to the same cffect to them, It was further
proved that W. did leave after 11; that at the hearing the prisoner
had ackunowledged that he had offered to smash the casc for 30s.,
and that he had talked of making the publican pay to settlo it. A
third witness proved that he had heard the prisoner offer to settle
it for £1, and a fourth witness proved that the prisoner owned he
hiad received 10s. to smash the case, and was to reccive 10s.
more.

ITeld, that the evidenco was sufficient to establish the falsebood
of the prisoner’s statement made on oath aud that he was pro-
perly convicted of the perjury alleged.

C. D Parker v InneTsos. April 28.

Custom—Contract—Question for the Jury.

Where an action was brought for a wrongful dismissal of & ser-
vant, the service Leing under s written agrecment at a yearly
salary, and n custom to terminate the agreement at a month's
notice was pleaded, the jury found that the custom existed but
did not apply to the special terms of the contract.

Ileld, that it was for the court to look at the contract, and to
see if the custom as found was excluded by it.

A stipalation for a donation to the servant at the cod of the
year under certain Sircumstances, coutained in a written agree-
ment for a yearly hiring docs not exclude cither party from setting
up a custowm to terminate the agreement at a month’s notice.

C.P. Crargs v. Syrit May 5.

Practice—Time for appeal from Judge's order.

If an application be made at Chambers in August and refused,
and a similar application be made in November and again refused,
there cannot be an appeal in the ensuing Hilary Term, the perivd
of appeal Leing reckoned from the decigion in August.

EX. ¢, WHEDTON ET AL v HARDESTY KT AL,

Insurance~—Fraud—Lie and Referees not ayents of ussured—Con-
struction of policy—~Condition precedent— Wurranty—Representa-
tion.

Held, (afirming the judgment of the Queen’s Benceh) that where
" o third persen assures the hife of another, the life and the veferees
i are not under ordingry circumstances, the agents of the acsured,

80 as to make their fraud the fraud of the assured, and thus veid
the policy.

A policy of insurance recited that plaintiffs had delivered into the
office of the W, Assurance Co., a proposnl for insurance whereby it
«as declared that certain specific fuets were true, viz.: that J’sage
i did not exceed 35 yecars, and that he had not had any fit; and that
] * thereupon ™ the said Compnny had undertaken to insure the lifo
| of J., upon certain conditions ** therein and thercunder * express-
| ed. The policy then contained an agrecment by the said Com-
| pany to puy to plaintiffs & certain sum if J. should die within 12
! calendar months, and if J. should pny a yearly premium then that
1 the stock, &c. of the Company should be linble to pay the amount
| dueto the plaintifi”s within three calendar months after proof of the
i death of J.; and then followed n proviso that the policy was sub-
ject to certain conditions ¢ thereunder” stated, which couditions
were then sct out.

Held, (overruling the judgment of the Court below) that this
recited statement or declaration of J°s. age and state of health was
' not a warranty, nor was its truth a condition precedent to plain.
tiffy’ right to recover, but that it was a representation only.

. EX. CartwriGur v. Firost. May 7.
! Notice— Change of venne— Common agfidavii—Application by dejen-
dant while under terms to take short notice of triad—Ihscrdem of

Judye.

The Court refused to rescind the order of n Judwge for o change
of venue made on the application of the defendant while he was
"under terms to take short notice of trial, on an aflidavit mercly
" stating in addition to the usual allegation thut the cause of action
| arose in the county to which it was proposed to change the vanue,
1 that the witnesses resided there and that the change would effect
a saving of cxpense.

EX. Moraax ¢. PricuoLL. May 7.

FEjectment—Stuying proceedings tdl costs of former cjeciment pard—
Identity of tule.

The Court stayed proceedings in an action of cjectment till the
costs of a former action which had been brought by the son of the
plaintiff were paid it appearing that at the trial of the former
ejectment evidence had been adduced to show that the plaintif in
the sccond cjectment had not been heard of for a lonyg period, in
order to raise a presumption of hiz death, when in trath he was
in the neighborhood azd knew of the action: and the father the
plaintiff in the second cjectinent claimed title by descent fram the
same ancestor upon whick: the sou’s elaim was founded.

Q.B. Nortox v. Graxv Juscriox Cavat Co. May 8.
Prohibition—County Court dct 9 § 10 Vie. ch. 95, see. 58—Tutle
to land—aterrally of, n judgment of the court.

This court will not grant & writ of prohihition to restraina judgo
from procceding in o plairtiff where evidence respecting title to
land is given, unless the question of title is material to the de-
cision of the case.

EX. Jonxsox v. StxMER. May 7.
Baron § feme—Authority of wife to pledge her husbands credie,
Where by mutual consent, the busband and wife are living sep-

arate upon terms as to her maintenance agreed upun between them
and the husband has not made any default in the performance of
the terms sgreed upon by Lim, there is vo implicd authority in the
wifo to pledge her husbands credit for necessaries, nor any ques-
tion for the jury as to the sutliciency of the allowance for the
| maintenance of the wife.
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Q. 1.
Corporation— Malice— D¢famation. 5
An action for libel lies against a corporation aggregate where

malice in law nay be inferred from the publicativn of the words.

C.C.Ih, Rraisa v, Fiest,
Anatomy Act—2§ 3 W 1V, ¢. 75, sx. 7, & Righttodispuse of
bodies for purpuses of dissection—Master of Work-kouse.

appearance of 1 funeral to be gone through.
the relatives from making the requirement, and for gain to him-
self he disposed of the bodies for dissection. Held, that as the
relatives bad not in fact made the requirement which, under the

guilty of any offence at common law, and that the conviction must
be quashed.

EX.C. Powis r. BUTLER ANV ANOTHER, May 11. i
Joint Stock Banks—7 & 8 Ve . 113, 5. 21— Seire Ficias agumnst '
Representatives of deceased Sharcholder—Name of *“person”™ in |
lust detiwered Memorial.

Under s. 21 of 7 & 8 Vie,, cap. 1183, the legal representative of

a ¢person” whose name appears in the last delivered memorisl

nre ouly liable in respect of that persen’s estate and effects where

the person wonld have been linble in his lifetime in consequence of

his nume appearing.  Therefure, where the name of a deceased

sharcholder in a joint stock bank was inserfed nfter his death in

the last delivered memorial, and an action was subsequently

brought apainst the bank aud judgment recovered against the:
official Manager, and no satisfaction could be had out of the pro- !
perty of the bank.  Held, (aflitming the judgment of the Common |
Pleas,) that the executors of the person whose name was so insert- |
ed, were not liable in respect of his estate and effect ina sare
Suacias on the judgment.

Q. B. Fiscuer v. Szrarav. May 8.

Comniission lo examine Wunesses abroad—~1 Wm. IV, ¢. 22, 5. 4. |
This court will issue o commission to a foreign court to examine

witnesses abroad when it appears that such commission, if sent

to the judges of the court will bie abortive. i
Any objection to the evidence as tahen can be made at the trial.
Such comunission may omit the usual form of oath,

C. D

Syt v. Lespo. Apsil 29
DBroker—6 Anne, ¢. 16~Commission—Money paid.

The plaintiff, who was not 2 member of the Stock Exchange,
nor a licensed broker, but had acted as a sharebroker within the |
city of London, was employed by the defendant, in Londen, to;
purchase scrip shares in a foreign land cempany. The plaintiff
did so, and the defendant refused to pay for them. The plaintiﬂ"
baving been sued for the price, pai i it, and sued the defendant for
the money so paid, also for his commission as a broker. Held,
that plaintiff was not a broker within the statute 6 Anne, ¢. 16, |
aund thercfore conld not recover for his commission, but that he |

!
]

might recover for the money paid.

———

REVIEW,

Tue Canapiay Pnoveric ProNger is the name of a small!
but ueat sheet, published manthly at the Vindicator alfice, |
Osbawa. The publisher is Williun H. Orr, and the price is |
twenty-fivo cents per annum. Phooography, or what is com-l

April 24,

!monly called short hand, is an are which is making rapid
April 29,

strides in the world of intellect.  Its excellency and ity sim-
plicity are universally acknowledged. Its only opposition is
18 {rom u class of men wno having speat years under the dis-
gipline of the bireh in learning *“loag hand,” are afraid of
anything new faugled. Lo write as quickly as an ordinary
speaker utters his words is, they admit, very desireable, But
they argue that to acquire the ability to do g0 is what few can
do, and that the time of the many i3 only lost in its pursuit,

" If by pursuit is meant the listless inattention which one day

Tho aster of o work-house, who, uader the Anatomy Act, s. '
7, was enditled to dispose of the bodies of certain deceased paupers |
for the purpose of 2natomical examination, provided the relatives ,
did not require them to be buried without such examination, for )
the purpose of preventing the requirement being made, and lead-
ing the relatives to suppuse the bodies had been buried without |
dissection, shewed them to the relatives in cofling, and caused the .
‘The fraud prevented

causes o man to forget that which in the preceedingday he
learned, we agree with tho opponents of Phonography. But
if by it is meant a reasonable thirst for knowledge supported
by an earnest will, we differ from them. Phonography as an
art is in our opinion more casily acquired than any other simi.
lar art.  The child acquires it with ten times the ease that he
does the prevailing stylo of writing ; but the adult who has
made himself master of the prevaiiing style bas on learning

, tho new style to shun mere conventivnalism and work up to
| first principles, and in doing s0 as it were, to forgret something
: ! <of what at great trouble he has previously learnt.
statute they were catitled to make, the defendant bad not been: ! trouble he has previously learnt

It is this
fact which gives rise to prejudice against Phovography, and

{it i3 this prejudice which gives rise to its oppunents. Wo

hesitate pot to acknowledge that the member ot the bar who
is a short hand writer, possesses an advantage over his
brother member who i3 not. The one seizes und fastens
down for reference if necessary the winged words which to the
other are gone and furgotteu. It anables the possessor to pro.
pare himnself with a record of all that has transpired in the
case in which he is engaged, and is to him a panoply more to
be feared than despised by an opponent. The ability to take
down asingle passage in the speech of a learned counsel may
be of the greatest possible use; but not at all equal to the
ability to tuke down every thing that has happened. In Cana-
da where junior counsel are seldom engaged as in England,
the necessity of an advocate heing u short hand writer is great.

‘The Phonetic Pioncer i3 a journal devoted to the spread of
Phonography in all its branches, and as such we willingly
recomumend it to the notice of our readers. The price is so
ridiculously low that no man can with reason assert that he is
uanablo to subscribe. Al who can subseribe ought to do o0,
and all who do 8o will we are sure, if not themselves to blame
profit by the trifiing expenditure.

Tue Lower Cavapa Jurist; Montreal, John Lovel: Tue
UsiTep Startes INsurince Macazing ; New York, G. ¥, Cur-
rie: and Tue Srarurss or Cavava For 1338—received,

m——

APPOINTMENTS TO OFFICE, &C.

NOTARIES PUBLIC,

© i JAMES MeCAUGHEY. of tha Tawy of St. Catherings, Attorncy-at-Law, tobs s

Notary Pulilic in Uppar Canada.

WILLTAM CU)KE, of Galt. Qentlomas, to bo a Notary Public in Upper Canwla,
—(13 wzette ), Septembar 11,1858

WILLIAM KERR. of Cotatrz. Exquire. to ba a Notary Public in Upper Canada.

WILLIAM BALDWIN SULLIVAN, of tha City of Torouto, Esquire, Bareistor-
at-Law, to be a Notary Public in Upper Cannula,

PAUL FINLAY McCUALY, of the Tuwn of ictun, Byjatre, to bo a Notary Pablle
{n Upper Canada.

CORONERS.

JOHN GRANT, Esquire, Surgeon, Associato Coroner for the United Conntics of

York and Peel.

ALEXANDER RONALD McDINALD, Esquire, Associate Coroner for the Connty
of I'rince Hdward,

WILLIAM FREDERICK LEWIS, Usquire, Associato Coroner for the County of
Carleton.—((3azetted September 25, 1958.)

TO CORRESPONDENTS.

o —

0t K107z —A STebRsT.~SEMPER Ip2v~=Under “ Divislon Courts.”
J. R. C, and A Soticiror—Under ** Ganeral Correspondonce.”
A Sosscraszr—will receive attention.
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NOW READY,

FINMIE COMMON LAW PROCEDURE ACT, 1856. The
County Courts Procedure Act, 1856, fully annotated,

together with the C. L. P Acts of 1857 ; and a complete Index

«I:t casﬁs and of subject matter, $7. By Robert A. Harrison,

;bq., .C.L.

MACLEAR & Co., Publishers, Toronto,

PROVIDENT LIFE ASSURANCE COMPANY,
TORONTO, C.W.
LIFE ASSURANCE AND ANNUITIES.—ENDOWMENTS
FOR CIIILDREN.—PROVISION FOR OLD AGE.
CAPITALeueennnens £100,000. | Paip tr creennenen. £11,500.

""'IIE ProvIDENT LIFE ASSURANCE & INVESTMENT
Coxrany is now ready to receive applications for Life
Assurance in all its branches, and for granting’ Annuities.

‘T'he Directors of the * Provident” are determined to conduct
the business of the Company on equitable principles; and,
while using every necessary caution in the regulation of their
premiums, will give parties assuring every legitimate advan-
tage to bhe attained by o loeal company.  Having every facility
tor investing the funds of the Company at the best possible
rates of interest, the Directors have full confidence that, should
the duration of Life in the British North American Provinces
be ascertained to be equal to that of the British Isles, they will
be abie at no distant day to make an important reduction in
the Rates fur Assurance. 'Till that fact is ascertained they
cunsider it best to act with caution.

With regard to the ** Bonuses” and ““ Dividends” so osten-
tativusly paraded by some Companies, it must be evident to
cvery “ thinking man” that no Company can return large
honases without first adding the amount to the Premiums:
Just as sone tradesmen add so much to their prices, and then
take it off again in the shape of discount.

Tables of Rates and furms for application may be obtained
at the Office of the Company, 54 King Street kast, Toronto, or
at anv of the Agzencies.

COLONIAL FIRE ASSURANCE COMPANY,

CAPITAL, ONE MILLION STERLING.
GOVERNOR:

The Right Honourable the Earl of Elgin and Kincardine.

HEAD OFFICE, EDINBURGH, No. 5, GEORGE STREET.

BOARD OF DIRECTORS :

(icorge Patton, Esq., Advocate, Chairman; Charles Pearson,
Esq., Accountant; James Robertson, Esq., W.S.; Geo. Ross,
ir., Esq., Advocate; Andiew Wood, Esq., M.D.: John Robert
Todd, Esqa., W.S.; I Maxwell Inglis, Esq., W.S.; William
James Duncan, Esq., Manager of the Nativnal Bank of Scot-
land; Alexander James Russel Esq., C.S.; William Stuart
Walker, Esq., of Bowland; James Duncan, Esq., Merchant,
Leith ; Henry Davidson, Esq., Merchant.

Baxkers—The Royal Bank of Scottmd.
Actvary—Wm. C. Thomson, Aupiror—Charles Pearson.
Secrerary—D. C. Gregor. With Agsncies in all the Culunies.

CANADA.
HEAD OFFICE, MCNTRLAL, ho. 49, GREAT ST. JAMES STREET.
The Honourable Peter McGill, President of the Bank of
Montreal, Chairman ; the Honourable Justice McCord ; the
Honourable Augustin N. Morin; Benjamin H. Lemoine, Esq.,
Cashier of ** La Banque da Peuple ;7 John Ogilvy Moffat,
Esq., Merchant; Henry Starnes, Esq., Merchant.
Mbicar. Apviser—George W. Campbell, M.D,
Maxacer—Alexander Davidson Parker,
Witk Aqencies in the Principal Towns in Canada.
Montreal, January, 1835.

1.ly

NOTICE.
DProvixcian SkcreTary’s Qrrice,
14th January, 158,

TO MASTERS OR OWNERS OF STEAM VESSELS.
\IOTICE IS HEREBY GIVEN, That on and after

i the opening of Navigation in the Spring of the present
year, a strict complinnee with the requirements of the several
Acts relating to the inapection of Steam Vessels will be insist-
cd on, aud all penalties for any infraction thereof rigidly
enforced. By Command,
E. A. MEREDITII,
Asst. Sccretary.

NOTICE.
\,‘ IIEREAS Twenty-five persons, and more, have

organized and formed themselves into a Horticultural
Society for the Town and Township of Niagara, in Upper
Canada, by signing a declaration in the form of Schedule A,
annexed to the Act 20 Vie. eap. 32, and have subscribed a
sum exceeding Ten Pounds, to the Funds thereof, in compli-
ance with the 48th Section of the said Act, and have sent a
Duplicate of said declaration written and signed as by law
required to the Minister of Agriculture.

Therefore I, the Minister of Agriculture, hereby give notice
of the said Society as * The Niagara Horticultural Society,”
in accordance with the provisions of the said Act.

P. M. VANKOUGHNET,
Minister of Agr.
Bureau of Agriculture & Statistics,
Toronto, dated this 18th day of January, 1858.

NOTICE.
\/ TIIEREAS Twenty-five persons, and more. have
organized and formed themselves into & Horticultural
Society for the City of Hamilton, in Upper Canada, by signing
« declaration in the form of Schedule A, annexed to the Act
20 Vic. cap. 32, and bave subscribed a sum exceeding Ten
Pounds to the Funds thereof, in compliance with the 48th
Section of said Act, and have sent a Duplicate of said Jdeclara-
tion written and signed as by law required to the Minister of
Agriculture,
Therefore I, the Minis*er of Agricalture, hereby give notice
of the formation of of the said Society as *The Hamilton
Horticultural Society,” in accordance with the provisions o.

the said Act. P. M. VANKOUGHINET,
Minister of Agr.

Bureau of Agriculture and Statistics,
Toronto, dated this 18th day of January, 1838.
NOTICE.

\ HEREAS Twenty-five persons, and more. have

organized and formed themselves into a Horticultural
Society for the City of Kingston, in Upper Carada, by signing
1 declaration in the furm of Schedule A, annexed to the Act
20 Vic. cap. 32, and have subscribed a sum exceeding Ten
Pounds to the Funds thereof in compliance with the 48th
Section of said Act, and have sent a Duplicate of said declara-
tion written and signed as by law required to the Minister of
Agriculture:

Therefore, I, the Minister of Agriculture, hereby give notice
of the said Sovciety as “ The City of Kingston Agricultural
Society,” in accordance with the provisions of the said Act.

P. M. VANKOUGHNET,
Minister of Agr.

Bureau of Agriculture & Statistics.

27th January: 1858,
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NOTICE.
V‘] IHIEREAS Twenty-five persons, and more, have

organized and formed themselves into a Horticultural
Society for the Village of Elora, in the Conaty of Wellington,
in Upper Canada, by signing a declaration in the form of
Schednle A annexed to tha Act 20 Vict. cap, 32, and have sub-
seribed o sum exceeding Ten pounds to the funds theveof, in
compliance with the $3th Section of the said Aect, and have
sent a Duplicate of said declaration written and signed as by
law required to the minister of Agricnlture ;
‘Therefore, 1, the Minister of Agriculture, herehy give no
tice of the formativn of the said Socicty as the ** Elora Horti-
cultural Society,” in necordance with the provisions of the said-

Act.
P. M. VANKOUGHNET,
Minister of Agriculture, &ec.
Bureau of Agriculture & Statisties,

Toronto, 10th March, 1858,
'\ HEREAS Twenty-five persons, and more, have
organized and formed themselves into a Horticultural
Society for the Parishes of St. Joachim, Ste. Anne and St
Fercol, in the County of Montmoreney, in Lower Canada, by
signiog a declaration in the form of Schedule A avnaxed to
the Act 20 Viet. Cap. 32, and have subscribed a sum of not
less than Ten pounds to the Funds thercof, in complinnce with
the 43th Section of the said Act, and have sent a Duplicate of
sa<d declaration written and signed as by law required to the
Minister of Agriculwre;
Therefore, I, the Minister of Agriculture, hereby give no-
tice of the formation of the said Suciety as * The St. Joachim
Horticultural Suciety,” in accordance with the provisions of the

said Act.
. M. YANKOUGIINET,
Minister of Agriculture, &e.
Bureau of Agriculture & Statistics,
Toronto, 9th March, 1858.

VALUABLE LAW BOOKS,
Rezently published by T. & J. W. Johnson & Co.,
197, Chestnut Street, Philadelphia.

YOMMON BENCH REPOQORTS, vol. 16, J. Scott.
Vol. 7, reprinted without alteration ; American notes by
Hon. Geo. Sharswood. $2.50.

ELLIS & BLACKBURN'S QUEEN’S BENCH
-L4 REPORTS, vol. 3, reprinted without alteration ; American
notes by Hon. Geo. Sharswood. $2.50.

ENGLTSH EXCHEQUER REPORTS, vol. 10,
by Hurlstone & Gordon, reprinted without alteration;
American notes by Hon. Clark Hare. $2.50.

], AW LIBRARY, 6th SERIES, 15 vols., $45.00;

a repring of late and popular ExcrLism ELeMENTARY Law
Books, published and distributed in monthly numbers at
$10.00 per year, or in bound volumes at $12.00 per year.

BYLES on BILLS and PROMISSORY NOTES,
fully annotated by Hon. Geo. Sharswood. $1.50.

ADABI'S DOCTRINE OF EQUITY, fully anno-
tated by Henry Wharton, Esq., nearly 1000 pages. £5.50.

SPEN CE’'S EQUITY JURISDICTION.
8vo. $9.00.

2 vols.

T. & J0 A, Johagon & Coss Law Pubhcations.

LAW BOOKS IN PRESS AND IN PREPARATION

INDEX TO ENGLISH COMMON LAW REPORTS.

A Qeneral Index to all the Pointa decided in the English Comumon Law Reporty
foutnn 1883 10 the presedt thne. By Geo W. Biddlo and It C. McMurtrie, Jsqs,

STARKE ON EVIDENCE.
ARRANGID AND COPIOUSIY ANNOTATED LY HON. GLO SHARSIWOOD.

A Practical Treatise on the Law of Evidonce. By Thomas Starkfe, baq. Fourth
English Edition, with Aery conshderable Alterations and  Additions; incorpo.
ting the Statutes nnd teported Cases to the thne of publieation. v G. M.
Doudeswell avd J (. Malcolm, Ewjuines, Barnstersat-Law,  Carefully and
elaborately annotated (with refirenico to Asuerican Cases, by Hon. George
Sharswood.

BEST ON EVIDENCE AND PRESUMDPTION.

A Treatize on the Principlee of Evidence. with Practico as to 1'roofx in Courts
of Common Law; also Presumptions of Law and Uact, and the Theory and
Rulea of Clreumstantial Proof in Criminal Cases, By Wo M, Best. Cancfully
wunotated with referency to Awerican Declsious.

THE LAW OF VICINAGE.
A Practical and Elementary Treatise on the Law of Vidoage. By lienry
‘harton.

_UDOR'S LEADING CASES.

Leadlng Cases on the Law relating to Lzal Property, Conveyancing, and the
Comstruclunt of Wills, with notesr by Owen Davies Tudor, author of Leading
Cuseg an Fyutly, With very full Notes referrdug to American Decirons, by
Henry Wharton,

SMITII’S LANDLORD AND TENANT.

The Law of Landlord and Tenant; being a Course of Lectures delisered at the
Taw Institution by John Willlamn Smith. (Author of Leading Cases.) Wath
Notes and Additions by Frederhk Phillp Maude of the loner Tewmple  With
additional Notes refursing to and fllustrating American Law and Decislons, by
2. Pemberton Morrfy, Esg.

BROOM’S COMMENTARIES.

Comumentartes on tho Common Taw, as Introductory to its study, by lerbert
Broom, M.A., author of * Legal Maxims,” and “1'arties to Actions.”

BROOM'S PARTIES TO ACTIONS.

Practical Rulex for determining Parties to Actions, Digested and Arranged with
«ases. By Herbert Broom, Author of ** fegal Maxims.”' From the sccond
London Fditlon, with coplous American Notes, by W, A. Jackson, Eeq.

WILLIAMS'S LAW OF REAL PROPERTY.
AMERISAN DUTES BY W. I RAWLE, £5Q.

Principles of the Law of Real Property, Intended ax a fisst book for Students in
Conveyancing. By Joshua Willinms ~ Second American Editlon, with copious
Notes and Refervnces to Americun Casos, by Willlam Ilenry Rawle, Author ot
¢ Covenants for Title.”

COOTE ON MORTGAGES.
EDITED WITI COPIOUS AMERICAN NOTES.

A Treatise on the Law of Morteages. By R. H. Coate, Faq. Fourth American
from the Tblrd English Edition, by the Author and R, Cooty, Eseg., with Notes
and Reforeace to American

SUGDEN ON POWERS.

A Practical Treatise of Powers, by tho Right Hon. Sir Edward Sugden, with

American notes and Refercaces o the latest Cuses.  3rd American Edition,
ANNUAL ENGLISH COMMON LAW DIGEST FOR 1855.

An Amlytical Digest of the Reports of Cases decided iv the English Couits of
Common Law, Exchequer, Exchequer Chamber, and Niai Prius, in the year
1555, in continuation of the Annual Digest by the lats Henry Jeremy. By
Wm, Tidd Pratt, Esq Arranged for the FEnglish Common Law and
Exchequer Reports, and distributed without charge to subscribers.

SMITH ON REAL AND PERSONAL PROPERTY.

A Tractical Compendiuwm of tho Law of Real and Personal Property, as con
nected with Convesancing, by Josiah W. Smith, Editor of Mitford's Pleadings,
&c., with Notes referving to American Cases and {Hustrating American Law.

ROSS'S LEADING CASES ON COMMERCIAL LAW,
Vol. 3. Principal and Surety and Agent. Partaership.

ENGLISH COMMON LAW REPORTS, Vor. 83.
Edited by Hon, Geo. Sharswood.

ENGLISH EXCHEQUER REPORTS, Vor. I1.
Editod by Hon. J. 1.Clark Hare,
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NEW LAW BOOK.

Jist published by Tatng, Brows & Co, 112 Wushington

S¢'I‘CL'/, Lustene.
ANDREWS ON THE REVENUE LAWS. A

; Practical Treatise on the Revenue Laws of the United,
Statee. By C. C. Axvrews. 1 Vol §vo. 3. 50,

“‘Ihis thoe first Treatise on the Revenue Law which has
teten pablisbed in this country : the other Louks on the sub-
jwh having been merely compilations of the Statutes. A prae-
veeel ‘Ireatise thus illustrating the law and its operation, 18

INSPECTOR GENERAL’S OFFICE,
Cesteds DorirryesT,
Toronto, October 30, 1837,

\TOTICE IS HEREBY GIVEN, That 1llis Ex-

cellency the .\«lministmturuf.the Government in Council
has been pleased, under the authority vested in him, to direct
an order that, in lieu of the Tolls now charged oun the passage
of the followinyg articles through the Ottuwa Caualy, the Tolls
hereinafter stated shall be hereafter cotlected, vize
Irox Ore, passing through all or any portion of the Ottawa

jeyal caleulated for a guide and text book to Custom 1
obffivers, and practitionera generally, and must necessar

fouse
ily be  being paid shall pass the same free through the Welland Ca-

Canitls, to be charged with atollof Z%ree Pence per ton, whieh

aluable tothe importer.  Me. Andrews has perlormed his task nal.

with industry and care, and made a good and useful hook’—"

Boston Couricr.

August 1858, 3 ins

J. RORDANS, LAW STATIONER,.
ONTARIO ILALL, CHURCH STREET, TORONTO, C. W

EEDS engrossed and Writings copied ; Petitions,
Memoras, Addresses, Specifieations, &e., mepared
Law Blanks o fevery description always on hand, and prioted
to order; Vellum Pavchment, Hand made Medium, and Demy
roled for Deeds, with Engraved Tleadings, Brief and other
Papers, Office Stationery, &e. Parchment Deeds red lined
rid ruled readv for use.  Orders from the Country promply
atrended to. Parcels over $10 sent ftee, and Eugrossmeunts,
&e., returned by first Mail.

INSPECTOR GENERAL'S OFF1CE.
Custous DEpPARTMENT,
Qoronto, L1th June 1858,

HIS Excellency the Governor General in C uncil,
having had under consideration on the 22nd ultimo, the
Departmental Circular of the Customs Department, dated 29th
April 1833, by which importers of goods, in every case, are
allowed to deduct the discount actually made for cash, or that
which, according to the custom of Trade, is allowed for cash,
has been pleased to rescind the same, and to direct that no such
deductions be allowed hereafter, and that the duties be collect-

ed upon the amount of the invoice without regard to such dis-
count ; And notice is bereby given that such Order applies to |
goods then in bund, as well as goods imported since the pass- |

ng of the Order in question.

By Command, R. S. M. BOUCHETTE,

Commissioner of Custome.

NOTICE.

i N formed themselves into a Horticultural Suciety, in the
County of Hastings, in Upper Canada, by signing a declara-
tion in the form of Schedule A annesed to the Act 20 Vie,,
cap. 32, and have subscribed a sum exceeding Ten Pounds to
tha funds thereof, in compliance with the 48th Section of the
said Act, and have sent o Duplicate of said declaration written
dnd signed as by law required, to the Minister of Agriculture.

Therefore, I, the Minister of Agriculture, hereby give notice
of the formation of the said Socicty as ¢ The Belleville Horti-
cultural Society,” in accordance with the provisions of the
said Act. P, M. VANKOQUGIINET,

Minister of Agr.
Bureau of Agriculture and Statistics.
Toronto, dated this 8th day of Feb., 1858.

HEREAS Twenty-five Persons and more have :

' Rur-Roap Troy, to hecharzed Oue Shilling per ton, includ-

iing Lachine Section, St. Ann's Lock and Ordinance Canals,
| ana having paid such wll, to be entitled to pass free through
the Welland Canal, and it _having previonsly paid tolls through
“the Chambly Caual, such last mentivued tolls to be refunded
,at the Canal Office at Montreal.
. 'The toll un Barger Svaves to be Kight Pence on the Ord-
‘nance Canals, and Four Pence on the St. Ann’s Lock and
"Lachine Section, making the total toll per thousand, to and
+from Kingston and Muontreal. the same as by the v, Lawrensa
| route, viz: One Shilling per thousund.
By command,
R. S. M. BOGCHETTE

Comumissioner of” Customs.

i
Y
: NOTICE.

.' VV’HEREAS Twenty-five Persons, and more have
I organized and formed themselves into a Horticultural
' Sueiety for the Village of Fergus, in the County of Wellingtun
in Upper Canada, by siganing u declaration in the form in
Schedule A, annexed to the Act 20 Vie., cap. 32, and have
subscribe a sum exceeding Ten Pounds to the funds thereuf,
in compliance with the 48th Section of said Act, and have
! sent a Duplicate of said declaration, written and sigoed as by
law required, to the Minister of Agriculure.

Therefore I, the Minister of Agriculture, hereby give notice
of the formation of the said Society, as *“'The Fergus Horticul-
tural Society,” in accordance with the provisions of the said
Act. P. M. VANKOUGLENET,

Minister of Agr.

‘ Bureau of Agriculture and Statisties.
Toronto, dated this 8th day of Feb., 1858.

CANADA
WESTERN ASSURANCE COMPANY.

CIIARTERED BY ACT OF PARLIAMENT.

CaritaL—£100,000, in Shares of £10 each.—Home Office,
Zoionto.

President—Ysaac C. Gilmor, Esq,; Fice-President—Thos.
Haworth, Esq; Dircctors—George Michie, Walter Macfurlane,
T. P. Robarts, M. P. Hayes, W lenderson, R. Lewis, and
E. F. Whittemore, Esquires; Sccrefary & Lreasurer—Robert
Stanton, Esq.; Solicitor—Angus Morrison, Esquire; DBunlers
—Bank of Upper Canada.

Applications for Fire Risks reccived at the Iome Office’

Toronto, Corner of Church and Colborne Streets, uppusite
Russell’s Ilotel. Office hours from 1 o’clock a. y. until 3

o’clock r. u.
ISAAC C. GTILMOR, President.
ROBERT STANTON, . «f Freas.
With Agencies in all the Principal Towns in Canada..&Y
Toronto, January, 1858. 11
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UPPER CANADA LAW JOURNAL.

OPINIONS OF THIE PRIESS.

)
Tie Urrzn Qanadt 1aw Jouax sy and Lxal Gurts Gus le. |
The Agust Bamber of this steraing pubiiation has b«suﬂ: hand sy

iabbapn,  Ltopens Wit a well writtea wuginal papur 0a ** Law Equity

and Justioe,” which cdusiderd the aeilons so freqaently ashed by thosw
who linve been, ag thuey think, victimized 1o @ legnl comtroversy . —* I3

Loow ot bogulty . 19 baquity not L Lislaity of Cutporativug, aod

Laabuty vl Stcambeat Pruprictors, aco noxt in order, and witl bo found

wuitha wincful persual, A Historlal Sketchof ths Consiitttivg, Laws

and L wal Diibuseds of Canada ” Iscontinad from the July bumier, it
by cotipilod Wit caeo, andd shuald bo read by every yuuns Ganadiaa,

The carespundence depaitinent 1 very tuli this munt. There arce
Mcttors frum soveral Diviaeen Court Clerka, asking tho upivtns ot the Ed
1ors ot puints of law with whuon JUas unpatant evory derh shoald be
el Ihore aco communivativba too trom Justices of the P'oswce. ask
1 formation upon o great vartety of sabjecte,  All questions are an-
Awered by the Editors, sud a giancs at this departoent mnst beo suticwnt
s atlisly overy Cloi k. Justics of the Vence, Balitlur Cunsiable that funo
way i thoy tavest 31 with <o much advantageto thoneds # asinpeyIng
that amwuat as 4 yews 8 subsaiption to the Law Juwrnak.  Thoe ropat
theeae,  Reglng v, Cumming,” by Rolbert A, Harrson, Ev., dovded in
the Court of Error and Appwl. is very tull, andof course will recuse the
carcbal attontion of the protesstou, The Repurts of Liaw Courtsadd great-
1y to the value of the publication.

The Law Joursgl oF Cansda will comparo favorably with any similar
wwork etthier in Wreat Britain or the United $tates, and 118 to be hvped
Ladt 1t will reeeivo o atronage cuttitousurste with s duserts  Rousens
A RISy, otie of the Fditors, is a geatleman who has earned an oovi-
Wwows gumition in the professlun, nad who has retiected credt upon the
Provine: by s numerous valuabie addit! s to the legat Literuturo of
the Gitish Euipiro  In the Jurist, Londos, England, of July ord, we
noaaco an extented ant ghiy ot adatory notice of Me. HagrisoN's
Jast Work. WAILA §% propvuiosd as usoful to the English as the Canadian
Lawser, It would be surposing itdeed, of in the bands of such a gentle-
Juan, wad his able asdstant A, D, S, Andazh Esq, the Law Journal did
not merdt 3 largy sharo of public fasor uud support—3ort Hips Quide
e gust

Tus Uerer Caxap: Law Jornxay, Sc

We are indebted to the publishers of this terestiug Jaw periodical for
the nombers Gl this ssle of the present voltine (Vol, 4 comaencng
wath Janusry last,  Uts pages have b toohed over Uy us with snuch
interest, It is tho oniy legal pestodical pubinnbied jn Upper Canada,
andg is condacto i with great ainlity,  kach number contains elaburate
uriiusd artivies on professivnal subjocts, matuly of jmportanec to the
bar of Canads, but also cutertintog to that of the Lusted dtates— com-
muoiuttivus on movted puints and replivs thersto, serial nstructus
W mnagisteates and vthier elicers—ind namerous decicjons ot the Liviston
dad uther Courts of Cavadie Wa wolcumo it as an oxcellont eachange.—
Tue Pult burgh Legal Joarnal, Sept. 4th, 1858,

The Upper Ca .ada Taw J.urn Toropto: Maclear & Co A very
usefut nod cxcllent penidical ~Gnderich Tumes, August 13, 1858,

The Upper Cungda Luw Journal. Maclear & Cu., Torvato. This well
Condicted publication, we are glad to learnu, has proved eminently sac-
cossful  Its eontents must prove  f great valuo to the Protession fn Ca-
nada. and will prove Interestivyg 1o the Udited States.—Legal Intelliyen-
ccr. Philadelphbia, August 6, 1858,

Tite Lerex Caxaps Law JForaxal fur July. Mactear & Co., Toronto, &4
a yvear —Tu this useful publicaiem the pulilc are indebted fur the only
riliable Juw jnteligeuce.  Fur instance after all the Turon o ncwspasers
hase iven a garbled account of the legal proceedings §u the case of Mores
R. Canmings, out comes the Law Journal and speaks tbe truth, viz.
that the Court of Appral has urdered & new Trial, the prisoner rewaining
in custody.—Brdwsh Whiy, July 6, 185S.

Tir CrrER CuaDA Law JorrNAL Toronto. Maclear & Co.—The July
number of this valuable jouroa! has 1eached us.  As it s the only publi-
«tiun of the kind in the Provinee, it vught to have an cxtensive circula-
i, aid should be in the hauds of all b s a8 well as professd
wei. The piice of subscraptivn s fuur dollars a year in advaois —Nxc-
tator, July 7, 1838,

Lpper Cunade Law Journal—This hizhly intercsting and usetn? jour
nai fur Juno has beea received,  Itountainsa vast amoant of information.
‘I'he articles on * The work of [egislation,” ¢ Law Reforms of the sessd n,”?
« Hintorical Sketch of the Constitution Laws and Legal Tribunals of Can-
aly,” are well wortby of a careful persual. Thls work should be fourd
in tho ofico of ¢sery Dicrchant and trader fn the Province, beiug. fn our
opinion, of quite as inuch use to the merchant as the lawyer.—{amillon
Spectator.—June 8, 1898,

Zur. Upper Canada Law Journal and Local Churls Gaselie, for June.
T:érumo.-—nmlcar & Cu., Publizhwrs, Mesors. Ardavt and Harmison,
Editors,

‘This s a most oxcellont publication. The prescrt number contains
wory abie eriginal articles on the fulluwling topics— The nork of Legis-
lation, * Covsvhidativn of the Laws of Upper Canadas,’ and * Law Reforms
of the Sessivn—idenersl Review (oaupnued). The reports of important
cases tried ta the LocalCourts. are full and very intereating.  Altogethier
this magazino is conductea with mach abiity, and it richiy deserves to
bo widely patrunized.—Jhorold Gusctle .~June Y, 1558,

Tae UppeR CANADA Law JOURNAL for May Is full of isinterestingarticles
—justructive aliho to the profession and the general pabliecc. Theeditur
jals, as usual, cvince the sound knowledze and legal experienco of the
wilters under whore managewent the journal is now published,—and tho
opening one, ou the * Power of o Colonial Parliament to Imprison for

Coitalnpl” eidliaes an amount of Jateresting record from oplntvns of
Bugh aatlioritles, updn which tus attthoe i led to coneiude that the povwer
£ comanlt lug coutempt wanaot Justly be oxepudsed by the Provintiad '4r-
Lantut. " L sther prinapal arttcses are—* Kemnnorausn to Witisses
in '(.'lhllillhl Cases,” “Law Hetorins ot the Sesstu—teueral Beviow,”
¢ University ot TurontowL.aw Facuity, * Historicat sketel of the Constis
tutiit, Laas and begal Trbanateot Ganads. dc. At orlginal eexay on
the Latter sulyeet I8 £ bo cvuntnenoxt in the next ixuv, nnd whibued
wwatithily thl compteted amd e is promised that the an ofthe weiter wiil
Lot narrde=not to diccuse, 114 mateniais are, wo sre jatormed, the
Dust that et b hal consmting of suvent beoinch and Gugisgt, Manascripts
oW aat 0f piint Lo tus arsy bo addal bl the sormating that can by
from Klus, Arien, aad Urdonnancesofthe French Yuveenment aud of tho
Prosvines ot Quobe. toguthee with tite vrdonnances aud Aol arllaisent
of the Uruvinteesof Upgrer and Lower Canads. No paitis arg to b spand,
eirtier finescarcdi or Conpiiati o, tha can be made tibutary tothe vtgat
ol the wilter. The perdud ombraced will b neaedy thice centuercs—ihat
B, trom tud ot lawdat of Caonda by the krench to the pies ntday, This
i~ aulyoct o fomtial in detaiis of & must Joteeesting character, that of
the powiss o liind to are cisried uiite—qas we have ever) feason tu ox-
poUthey wid from the de-eryediy Bigh roputation of the editursy=tlho
Loaio Joas i al will counderabiy 10Cieass 118 pupuissity as 8 rosabie ruourd.
—CYlonest May, 14th, 1858,

‘Thiz 18 o very uscful monthly, containing reports of important law
catlses and general Inturwativa cutooted with the adimsistration of
Justice fn Upper Cannda  Altbough mmote pariicularly intetided fur the
Prodessivg, y ol every man vl basineds way dearn much from st that uay be
of redl witantase to hlin It bas hitharto been published in Bastle, but
will henevtorih be n Lurontu.  Wo rejvice 10 sve that Robert A. ilarrison,
Esq B C. L 13 ty b conniected aith the journal.  He is a young getitie-
tan that hay already bughly disttusuished himsedf in his profeston. and
with literury talents of no orditiary hiud, Yo will prove tu bo of great ad-
Yaotugy to the Law Jouraal.-=Brampton Times.

Somewhero it has beea said that to know a people thoroughly, it 1s
necessary to study thele laws—to ascertair how lite and property are
protocted. This ably cvnducted Journal tells us how the lawa snacted
Py g nveruiiteut wie Gdiniuistered i Upper Cagada, It telis us—what
v verybudy Kuows—that law s (Xputisive, and it aadx that cheap justico
i3 A curre, Thy expenvo 01 the law Weing the pides of hiberty, Both as
sertlauy are Cellaiuly trubams, ol 8 luagivus vad quarrclseulo spiesc 18
not iavariably the result of that cumballveness which buvegs to such
Hen a3 thaee Why, flader any drcumstances, and at whatever cost, will
wasort their righta, 1t 1s oot our purpuse tu roview the Juaraal, but to
praiseat, secing that praiso §3 descrved.  The ar.icles are well writton,
the rep s 01 cases aro interestiog, aud the gencral 1oformaiivn is such,
toat the Juurnal vught not only W be read, tut.tadisd by the wem-
burs of ths bar, the magltracy, the learned professivns gencrutly, and
by thenerchant,

The Law Journul 18 beautifully printed on excellent paper, and, in-
dewd, equals 10 3ts typographicat appearsucy, the legul record publiched
in the metzopulls of the Uatted Kiugdom. $ia ycarisu very tncvtint
dorable suis tur s ananh valuable Juturmstivn as the Law Journal con-
tulus.—Lort Hope Adas.

e hiave to roturn our thanks to the conductors {or publishers, we do
not know which,) of this valuable publicativn fur the presiut Janurry
nuinber, tugutlics with wo ande indug for, saud Iist of Wses ropuried aod
citedin the secund volume of these reports for the year 1656,

The ability with which this hizhly important aod useful periodical is
conducted by W. D. Ardigh and Kobert A Haerisou, B. C. L, Fsqalres,
Barrnsters at Law, reflects the greatest credit upon theso gentlemen, and
shews that the esteem in Which they are held by their professingal con-
freres aud tho publle, 1s deservedly merfted aud nothing more thap they
are entitled to. Wo havemu % plessure In earncstly recommending
the wembora uf the bar fur thus sectiun of the Provinco to support tho
Upper Canada Law Jouroal, by their subscriptions,—taking leave to ase
surs them that it s well worthy of it, and that thsy witl find 1t a valuable
acquisition to thelr libraries asa legal work of reference and high au-
thority  Itis printd and published by Messra. Maclear, Thomas & Co.,
of 16 King Street Rast, Toronto, and the typographical portin is very
creditable tv that Broy—Quelec Mercury.

Yu its first number of the fourth volunie this interesting and valusble
publication comes to us highly fwprored 10 appearance. with s nmiuch
wider rango of editorin]l matter than formerly Tho Journel bas entered
upon a broader carver of utility, grappling with the higher branches of
1aw, and lendiog the strength of a full, fresh Intelligence, to the condid-
erativu uf sume Very grave wants Io_oor civil code. The necessity of an
equable and efiiclent * Bankruptey Jaw is discussed o an able artice,
fustinct with axtute and profound thought, couplod with much clear,
subtle, legat dlscrimination.

Itis tho intention of the Proprictors to Institute in tho pages of the
Journal o * Magistrat’s Mazua .“—i)ru\ldcd tbat that bady mect the
pryject in the proper spirft, aud contribate an adeuate subseription iist
to wrrrant tho undertaking 1o pi.sccute ths contemplation, cuuid
not fail tu be productive of ineal gable advantage, as well o the commu-
nity as to the Magistracy, We sincercly hope that -Lis Iatter body will
bestow a  generous patronage, whero so laudable an effort is mado for
thieir advantage.

The Luw Journal is presaded over by W. D, Ardagh, #0d R. A. Harrison,
B. C. L., Barristersat-Law.  Ilis a periodical that can proudiy conparg
with any lesad publication un tlus Cvndnuat. Wo wish it cVury sucess,
—Catholic Citizen, :
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