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INCREASE OF JUDICIAL SALARIES.

It has come at last, after much protesting and petitioning by
this Journal.

By resolution declaring it expedient to amend the Su-
preme and Exchequer Courts Act, the Chief Justice of the:
Supreme Court will receive an annual salary of $10,000, and
cach of the puisne judges $9,000. The judge of the Exchequer:
Court will receive $8,000 per annum. This is as it should be..
It goes without saying that the Bench of the highest Appellate
Court of the Dominion should be made as attractive as possible
to the best men at the Bar. This increase is one means to that
end.

By another resolution the Act respecting the judges of Pro-
vineial Courts is to be dealt with as follows. We begin with the
Province of Ontario: The five Chiefs will now receive $8,000 per
annum each; the twelve puisne judges $7,000 each. This is also
as it should be, and is in the line of what we have long and earn-
estly contended for.

In the Province of Quebec: The Chief Justice of the King’s.
Bench is to receive $8,000, and the five puisne judges of that
Court $7,000. This is as it should be. We see, however, that the
same rule is applied to the Superior Court of that Province.
Whilst we congratulate the learned Judges of that Court upon
their good fortune, we fail to see why even sixteen of them
should be put on the same plane as the judges of the highest
Court of that Province, or why all of them should be better paid
than the County Court judges of other Provinces. They are
termed “‘Superior Court”’ judges; but in effect that Court cor-
responds more nearly to the County Courts of the other Pro-
vinees; and, with some exceptions, the business done by its
judges is not anything like as great or important as that which
falls to-the lot of many. of the County Court judges. Again,
there are in all thirty-five puisne judges, of whom sixteen_
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have now $7,000 s year, and two $4,600 each. This makg
annual addition.of $60,356 to the cost-of administration of justiey
in Quebec. There is manifestly a want of proportion when wy=
compare the salaries of the judges of the Superior Court of Que. -
bec with those of the County Courts of the other Provinces, . -

‘The Chiefs of the Supreme Courts of Nova Seotia, Now Brang.
wick, Manitoba, British Columbia and North-West Territories are
to have $7,000 each, and the puisne judges of these Courts $6,000 ;
each, The Chief of the Supreme Court of Prince Edwardy
Island has $6,000, and his assistants $5,200 each. All thisissly
as it should be; indeed, it would not have been unreasonable if g}i
judicial salaries (with the one exception above referred to) had
peen wmade even larger, In proportion to Parliamentary and
ministerial salaries, as now fixed, they should be larger. But we
are very glad that an incresse has at last been made,

The judges of the County Courts are also better paid then
formerly, the sum of $3,000 per annum being now the standard,
As stated by the Premier, the question of judicial salaries and ¥ ]
the apportionment of judicial work is ‘‘undoubtedly one of the ;
most vexed and most complicated questions with which the Par
liament of Canada is called upon to deal. The reason has been ]
stated more than once in the course of this debate; it is beease  J
there is divided legislative authority over this matter. . The con-
stitution of the Court belongs to the Province, but the appoint.
ment of judges belongs to the Federal Government. I agreethat
there is less litigation in some parts of the country than there
was, but at the same time there is more in several other pars.
Tn the cities there is a new class of litigation which has avisen
from new inventions. The tendency has been to transfer lgal
and judicial business from the rural parts of the community to
he centres, to the large cities. The real trouble arises not & 3
-much from the fact that the Bench is over-manned as from the S
defective distribution of work. We are inheriting a conditionof
things created many years ago. Speaking for my own Provine - - -EE
(Quebes) it would not be a di .dvantage, and I supposs in-
Ontario there would be no disadvantage if we would remove o
half the law Courts which are seattered over the Provinee, bat
the diffienlty is to do that. If there is to be, as has been ¥R

.
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éited, & conference between the Dominion and Provineial
fovernments, I agree altogether that this is one of the subjects

-#hat_we ought to try and settle.”’

_ 1t is maast important in the interests of the Bench, and, there-
“fot¢, of the Bam, as well as of the country at large, that this
matter should be speedily and carefully dealt with.

The debate, as recorded im Honsard, is very interesting read-

" ing, and contains much informatien and many valuable sugges-
tions, some of which will, perhaps, bear fruit in the near future.

In connection with this subject there is a statutory pro-
vision, which is of very great importance—one which we have
strongly contended for, and which every thoughtful lover of his
country must recognize as most commendable legislation. The
provision referred to is as follows: ‘‘No judge mentioned in
this Act shall, either directly or indirectly, as director or manager
of any corporation, company or firm, or in any other manner
whatever for himself or others, engage in any occupation or
busjness other than his judicial duties; but every such judge shall
devote himself exclusively to such judicial duties.®’

If this provision can be so interpreted that it has now become
imapossible for a judge to aet as a Commissioner or arbitrator in
any matter of a quasi political character, there will be a feeling
of relief and satisfaction. We need not dilate upon the injury
done to the Bench, the lowering of its aignity, and.the resulting
tendency to lower its usefulness, by judges being placed in
equivocal positions and set to uo work outside that which pro-
perly comes within their judicial Quties.

The remarks of the Minister of Justice, the Hon. Charles Fitz-
patrick, K.C., and we gladly quote his words as he is the best
Minister of Justice Canada has ever had, in reference to the above
resolutions, are as follows: *‘This amendment to the Act respect-
ing judges will operate as a clear notice that judges are not to be
employed in connection with commissions, except where it is
important in the public interest they should be so employed. I
think the less a judge has to do with matters which are not
dlearly within the scope of his judicial duties, the better for
himself and the dignity of the Bensh, Of that I am absolutely
-tonvinced. I would even go so far as to say that I entertain
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grave doubts as to the constitutionality of such appointments.
That question arose in Parliament when it was decided by the
British Parliament to refer matters arising out of contested elec-
tions to the Courts. When the Courts were first charged with the
duties of investigating such matters, Chief Justice Cockburn
wrote a strong letter of protest from the constitutional stand-
point. That protest was of no avail, but, nevertheless, it shewed
that there was considerable doubt as to the right of the judges to
sit in such matters. There are cases, however, where it is in the
public interest that we should utilize the services of the judges
outside the Bench, but only in matters of urgent public
necessity.’’

The Premier also expressed his thoughts as to the scope of
this provision as follows: ‘‘The judges are specially well quali-
fied to act in arbitration between the Dominion and the Pro—
vinces, or between the Provinces themselves, and I think no one
would object to that. The judges have also been called upon to
act as arbitrators between workmen and their employers on the
occasions of strikes, and as that is in effect a judicial matter to
determine, I do not think judges should be prevented from so
acting. But what Parliament intends, and what we are all
agreed to is, that judges should not be allowed to participate in
any kind of business which is of a commercial character; they
should not be directors of insurance companies or banks, or such.
But as regards anything which partakes of a judicial character,
T do not thmk any one has the 1ntent10n of preventing the Judges
from acting.”’

The remarks of the first Minister are not, we venture to sug-
gest, as strong as they should be, nor are they, we hope, correect
as to the narrower construction placed by him on the words of
the resolution. The expression used by the Minister of J ustice,

‘““only in matter of urgent pubhc necessity,’” is more worthy of
the occasion. It is a pity it was not embodied in the Act.

ALIEN LABOUR LEGISLATION AND THE COURTS..

Upon considering the judgment of Mr. Justice Anglin, In re
Gilhula, and the editorial in this journal in the issue for July,
1905, on Alien Labour Legislation, certain phases of the under-
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Tying question, not touched upon in the judgment nor in the
torial, present themselves.

. he pist of the judgment is that the Dominion statute assum-
" fng to d..ect deportation is ultra vires, as attempting to author-
' ige extra territorial restraint, the act of deportation in any con-

ceivable case involving the use of such extra territorial restraint.

The arguments used in support of the judgment do more than

uphold the conclusion that the coloniel statute is ultra vires,

for they would, it seems, apply equally to an act of the Imperial

Parliament; and if, as the learned judge concludes, the return
‘of the alien to the United States in the case at bar necessarily

involves an assumption of extra territorial jurisdiction, it must

follow that deportation is impossible of authorization alike by

the Imperial as by the Dominion Parliament. .

In determining that the,k act of deportation does neces-
sarily involve the use of extra territorial constraint, the reason-
ing is that even when the prisoner is taken to the actual

- boundary line the application of force by the Canadian officer,
himself wholly within Canadian territory, operating upon the
person of the alien while even partly within the foreign territory
is an extra territorial constraint of such alien by the Canadian

officer. :

If that be so, will it not follow that a criminal by taking his
position astride of the boundary line will render himself safe
from lawful apprehension by the officers of either country,
whether of the one for punishment or of the other for extradi-
tion? For if the foree that would eject him, even when applied
wholly within one country, necessarily operates partly at least
in the other, so also does the force that would draw him into
one country even when appiied wholly within that country; and
the latter is no less unlawful than the former, and thus is as -
well beyond the power of the Imperial Parliament or of Con-
gress to authorize as of the Dominion Parliament.

Again, if the deportation of a contract labourer be unlawful
80 also is the deportation of a criminal or of one suffering from
a loathsome end eontagious disease, who, in violation of the laws
of a country has entered its territory; and society is thus with-
out power to proteet itself from physicial and moral contagion
because powerless to prevent by force the breach of the laws it
makes for its own preservation,
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And then what becomes of the home as a castle if one
not eject an intruding neighbour because of the trespass:
volved in foreing him back upon his own laud? The axmggy
is reasonably close.

It seems upon reflection questionable whether deportaﬁe’i“
in the case under consideration does, in any prover sense, im
volve asswimption of extra territorial power on tir one hand

or trespass on the other. And even if the judgment be upheld
upon the minor point of ultra vires, may there not be another
side to the main question which would justify the view that 4
country that permits even unwittingly the passage of a person,
be he contract labourer, malefactor or diseased, from its owm
territory into that of another country whose laws forbid hia
entrance, must be regarded as having impliedly agreed to the
return of the offender to its own territory by the officers of the
offended country.’

In the former editorial referred to, the deportation law of
the United States is charged with involving a breach of the
extradition treaty because the malefactor may be forced bsek
to the country whose law he has broken at the will and pleasure
of one signatory to the compaet who, jointly with another,
pledged itself that no eriminal should be transferred unless an
extraditable offence had been committed. This argument seems
to lose sight of the main object of extradition treaties which
is to secure extraditions not to restrict them, and if presssd
would hold one guilty of breach of contract who should do all
that he had agreed and more. These treaties are agreements
to hand over persons guilty of certain offences, not agreemenia
not to hand over others, and they leave either party free to
purge itself of noxious elements even not named in them.

The determination of the Privy Council will be awaited with -
interest, and to many it will seem meanwhile that no sufficient
reason has as yet been adduced why the judgment of the High
Court of Justice should not be over.ruled and the right of the
Dominion to exercise within its jurisdietion powers that may

produce effects outside sustained.
. Henry A. PRINCE
New York, U.S.A.
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THE RIGHT OF PRIVACY.

The 'right of privacy is being discussed in some of the legal
' mmals of the United States in connection with a recent judg-
thent in the Supreme Court of Georgia, Pavesich v. New Eng-
lahd. Life Ins. Co., 50 S.E. Rep. 68. It appears from the sum-
mary of the case given in the Law Notes that the agent of the
defendant secured a photograph of the plaintiff and published
it in a newspaper in an advertisement of the defendant side
by side with the representation of a very disreputable and
woe-begone individual. Above the effigy of the plaintiff, who
geems to have been a well-groomed man with an air of pros-
_, perity, appeared the legend ‘‘Do it now [ie., get insured in the
j New England Life]. The man who did.”’ Above the likeness
of the woe-begone gentleman were the words: ‘‘Do it while you
ean. The man who didn’t.’’ Below the plaintiff’s picture again
was this joyous sentence: ‘‘In my healthy and productive
period of life I bought insurance in the New England Mutual
Life Insurance Company of Boston, Mass., and to-day my family
is protected and I am drawing an annual dividend on my paid
up policies.”” The woe-begone person by a statement in the like
relative position, bitterly regretted his failure to follow the same
course, The whole exhibit was unified and emphasized in a single
line: ‘‘These two pictures tell their own story.”” The plain.
tiff failing to see anything humourous in the above brought
action. He deni.d having any insurance in the deferdant com-
; pany, and charged that the publication was false and malicions
tending to bring him into ridicule before the world especially
with his friends and acquaintances, ete., and claimed that it was

& trespass upon his right of privacy.

The Supreme Court of Georgia, upon an appeal from a de-
murrer decided in the defendants’ favor in the Court below, con-
’ sidered that the plaintiff’s declaration contain»d two counts,
= one for libel, and the other for violating the right of ‘‘privacy,”’

4 and upheld both counts The judgment gave an elaborate re.
view of the prineiples of the Roman law as well as of the com-
won law on the subject and declared the right of privacy to bu
sustained by the fundamenta) principles of the law,

[y
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A discussion of this judgment in Case and Comment wi) py

of intersst. It commences with the following extract from e -

judgment of the Court:

““The right of privacy‘ has its foundation in the instinets af .

nature. It is recognized intuitively, consciousness being thy.

witness that can be called to establish its existence. Any perssy

whose intellect is in a normal co dition recogmizes at once that,
as to each individual member of society, there are matters pii.
vate, and there are matters public, so far as the individua} i
concerned. Each individnal as instinetively resents any ep
croachment by the public upon his rights which are of a privats
nature as he does the withdrawal of those of his rights which
are of a public nature. A right of privacy in matters purely
private is therefore derived from natural law.”’

““The injuria of the Roman law, sometimes translated ‘in.
fury’ and at other times ‘ontrage,’ and which,”’ says the Count;
‘‘is generally understood at this time to convey the idea of legal
wrong, . . . was committed, not only by striking with the
fists or with the club or lash, but also by shouting until the
erowd gathered around me, and it was an outrage or legal wrong
to merely follow an honest woman or young hoy or girl; and it
was declared in unequivocal terms that these illustrations were
not exhaustive, but that an injury or legal wrong was committed
‘by numberless other sets.” Sandar, Just. Hammond’s ed. 499,
Poste, Inst. of Gaius, 3rd ed. 449. The punishment of one who
had not committed any assault upon another, or impeded in any
way his right of locomotion, but who merely attracted public
attention to the other as he was passing along a public highway
or standing upon his private grounds, evidences the fact. that
she ancient law recognized that a persen had a legal right ‘to
be let alone,’ so long as he was not interfering with the rights
of other individuals or of the public.”’

At common law the Court finds instances of the protection
of this right of privacy. The right of liberty is said to include
a right to seclusion at one’s option when his presence in public
is not demanded by any rule of law. So the law of private
nuisances is said to recognize the right of a person to qui. in
his home as agains} noise which interferes with his enjoyment
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thers, oven thougli the noise results fromr -arrying on a lawful
ocoupation. Again, the common-law maxim that “‘every man’s
ouse is his castle’’ was interpreted in Semayne’s Case, 5 Coke,
91,1 Smith, Lead. Cas. 9th ed. 228, to mean not only for his de-
fense against injury and violence, but ‘‘for his repose.”” The

" dootrine that eavesdroppers listening under walls or window . or

the eaves of & house were a nuisance at comwon law and indiet-
able, and might be required to give sureties for their good be-
haviour, is cited as a recognition of this right to the privacy of
nome. The same is said, though with less pertinency, as to the
doctrine that & common scold could be indicted as a pablic nui-
gance. So the constitutional right to be secure against unreason-
able searches and seizures, being also an ancient right antedat-
ing the constiiutions, is declared to be an implied recognition
of the existence of a right of privacy. While it is posaible to
bage gome, at least, of these doctrines of the common law on the
theory that rights of property are thereby protected, it is clear
that in aome of them, at least, a3 in the case of eavesdroppers,
the real right to be protected was a personal one, whether called

.a right of pr'ivacy or not. This right to pe secure and undis-

turbed in one’s home agairst process servers and searches by
officers is also very eclearly for the protection of the person,
rather than the property. The Court reviews a series of cases
in which what it regards as a right of privacy was actuslly pro-
tected, though nominally on ..uer grounds, such as an alleged
invasion of property rights, Ii is beyond question that the real
right in many such cases was one of person, rather than of pro-
perty. The property right involved in such cases is a fiction
which the Courts have adopted to avoid the miscarriage of justice
which would result from applying the ancient rule that would
liit the jurisdiction of equity to the protection of property
rights. How lar the Courts have actually abandoned that rule
in reality, though professedly adhering to it, is shewn in a note
in 837 I.R.A. 783. But the personal rights involved in such cases,
whether called right~ of privacy or otherwise, are usually rights
which involve the , -otection of personmal comfort, or of reputa-
tion and standing,

The actual decision in this Georgia case is much' narrower
than the range of the discussion. The justice of the decision is
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nnquestionable. The law would richly deserve My, Bumble's
characterization if It did not protect a person against suckh
as that for which this action was brought. The plaintiff wej
impudently and insolently, and, as the Court found, maliciously,
misrepreserted by the unauthorized publication of his portrait, .
together with false statements made as coming from him, with
respect to his having carried life insurance in the defendant
. company. This portrait and these statements were published
as a contrast to & companion portrait of an illy-dressed, sickly.
looking person, who was represented as bemoaning his own failure
to take such insurance. All this was for advertising purposes,
and the statements about the plaintiff were utterly untrue. The
publication was humiliating to the plaintiff, and tended to hold
him up to ridicule. It was plainly an injury to his personal
rights. The fundamental prineiples of the law of libel certainly
covered the case, and the Court upheld a count of the petition
for libel against demurrer, as well as the other count for invasion
of a right of privacy. The only uncertainty about the case,
therefore, is whether the wrong should be called an injury
to & right of privacy, or an injury to reputation. It
was ar outrage on the plaintiff which the law should pun-
ish in one form or another. As heretofore contended in
these eolumns, it seems unnecessary and illogical to call the
right invaded in such case a right of privacy, rather than a right
to reputation in the broad sense, since mere publicity affecting
the person only is not held by uny of the Courts to constitute an
jnvasion of any right, exeept when the publieity is of a kind to
injure or degrade the reputation or standing of the person among
his friends or the public at large. If, therefore, it is the injury
to his reputation or standing which gives the right of action,
the case seems to belong to the general class of actions for defam-
ation, even though its decision may need to go somewhat beyond
the technical limits of the rules usually applied in that kind
of actions. Publicity of iiself has never been, and it is not con-
ceivable that it ever will be, held to invade any right of a perstn,
except when the publicity is of a kind or under eircumstances
that will injure the reputation, standing, physical comfort, or
other well-recognized personal right. If a right of privacy eo
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- ~poldne is to be upheld, it is certain to be limited to the protec-
tion of some other personal right than the mere right to an ex.
“emption from publicity as such. It is,. however, of infinitely
more importance that such wrongs as those for which this Geor-
gia action was brought should be prevented or punished,'than
““that the right word should be used in defining the right invaded,
sinee there can be little danger that, if this right is called & right
of privacy, the Courts will ever extend it beyond the protection
* or real wrongs. The actnal danger is, as in the Robertson Case
in New York (171 N.Y. 538, 69 L.R.A. 478, 89 Am. St. Rep. 828,
64 N.E. 442), that an outrage upon personal rights shall g0 un-
punished on & mistaken theory that there is no rule of law that
covers the case.

Advocates of a divorce law for Canada would do well to note
the following: Secretary Taft, of the United States War Depart.
ment, a popular and able man, has been giving his views to the
public on the subjeet of divorce and the propriety of a uniform
law throughout the United States regarding it. The text of his
remarks is the fact that last year there were in that country
612 divorces for every 10,000 marriages; and he very naturally
enquires what is to become of the foundation of our civilization
and our State,—the home and the family, if this continues. He
8lso asks whether there ought not to be some adequate provision
to prevent the looseness with which the marriage bond is tied,
and the ease with which it may be dissolved. He suggests as a
partial remedy for the condition of things in the United States
that there should be uniform marriage and divorce laws and that
the Federal Courts, subject to the supervision of the Supreme
Court, should have charge of the administration of the law of
divorces. We venture to think that something very much deeper
and more far reaching in necessary to touch this admitted evil
in the great Republie.
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EEVIEW OF CURRENT ENGLISH CASES,

(Hegistered In accordance with the @pnighb Aot.)

CONTRAOT ~— ILLEGALITY — MARRIAGE BROKAGE — ConTraCT 10
BRING ABOUT INTRODUOTION WITH A VIEW TO MARRIAGE—Ey.
PENSE INCURRED IN CARRYING OUT CONTRACT—Rr-0ISSION op
CONTRACT—RECOVERY OF MONEY PAID UNDER ILLEGAL CON.
TRACT, '

In Hermann v. Charlesworth (1905) 2 K.B. 123 the Court of
Appeal (Collins, M.R., and Mathew and Cozens-Hardy, L.JJd.,)
have been unable to agree with the decision cf the Divisional
Court (1905) 1 K.B. 24 (noted ante, p. 361,) and strange tv say
although the action is essentially of a common law character the
decision of the Court of Appeal is principally founded on equity
cases  The Divisional Court, it may be remembered, came to the
cone.usion that the contract to introduce the plaintiff to persons
of the opposite sex with the hope and expectation that one among
them might desire to become her husband, was not a marriage
brokage contract, which they considered was a contract directed
to procuring marriage with some particular individual. The
Court of Appeal, however, hold there is no ground for that
distinetion, and on the authority of the equity case of King v,
Burr, 3 Mer. 693, they held that the contract in question was
illegal and that the plaintiff was entitled to rescind it and recover
back her money; and that the fact that the defendant had in-
curred expense in bringing about introduetions in performance
of the contract did not disentitle the plaintiff to succeed.

COMPANY—SHARE CERTIFICATE—RE-DELIVERY OF SITARE CERTIFL-
CATE TO TRANSFEROR-—FRAUDULENT TRANSFER OF SHARES—
EsToPPEL~—MISTAKE OF COMPANY’S BECRETARY.

Longman v. Bath Elec! ic Tramways (1905) 2 Ch. 646 iz a
case which forcibly illustrates the danger of relying on a share
certificate as of itself evidence of ownership. In this case the
holder of shares in a limited company transferred them and
delivered the certificate thereof to his transferee, who forwarded
it to the company with the transfer, in order that the transfer
might.be registired in the company’s books. After the rogistra.
tion of the transfer, the secretary of the company by mistake
sent the certificate to the transferor, who fraudulently repre-
sented himself to the plaintiffs still to be owner of the shares men-
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“tioned in- the certificate, and who on the faith of such represen-
 tation and certificate made an advance on the security thereof.

The plaintiffs claimed that the company under the eiroum-

gtances were estopped from disputing the certificate—but the

Court of Appeal (Williams, Romer and Stirling, LJJ.,) afirm-
“ing Farwell, J., held that in order to recover on that ground it
would be necessary for the plaintiff to shew that the negligence
of the defendants, of which they complained, ocourred in the
particular transaction in whick their loss arose, and that such
negligence was the proximate cause of loss. They also decided
that the company owed no duty to the public at large to retain
the certificate after registering a transfer by the person thereby
cortified to be the holder of the shares transferred.

Wit —CONSTRUCTION—CHARITY, GIFT T0O—CONDITION PRECEDENT
—REMOTENESS—PERPRTUITY.

In re Swain, Monckton v. Hands (1905) 1 Ch. 669. A testator
by his will gave his residuary estate to a trustee upon trust to
form & ‘‘reserve fund’’ for the purposes thereinafter mentioned
#nd to pay the net income to his niece for her life, and after her
death to pay such income (after payment into the said reserve
fund every quarter of a year 10 per cent. of such income) by
equal monthly payments to three annuitants for their lives who
should be poor inhabitants of Maidstone. And the testator
directed that ‘‘the said annuities shall not become payable until
the said reserve fund shall amount to £400,”’ and that the said
reserve fund should be invested and only used in case of dire
need, and be u_ways kept at £400; and that if, after the annui-
ties were payable, it should exceed £400 then the overplus might
be used either to increase the annuities or to create another
annuity. During the life of the niece there was no income avail-
able for the reserve fund, and on her death questions urose as
to the construction of the will and the validity of the gift for
charity. The Court of Appeal (Williams and Stirling, L.JJ.,)
overruling Buckley, J., held that, subject to the life estate, there
had been a good gift to charity as from the testator’s death;
and that the direction to postpone the payment of the charitable
annuities until the reserve fund should amount to £400 was not
& condition precedent to the charitable gift coming into effect,
but was only a direction as to the particular application of the

- charitable fund and intended to secure the beneficial working of
the chiarity, and the case was therefore within the second prin.
aiple'in Chamborlayne . v. Brockett (1872) L.R. Ch. 206, 211;
also that the reserve fund was validly devoted to a charitable
purpose,
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PracTioB—+AMENDED WRIT—SERVICE OF AMENDED WEIT ON pg,
FENDANT WHO HAS NOT APPEARED—DISCRETION OF COURY 7. °
REQUIRE PERSONAL SERVICE ON NON-APPEARING DEFENDANT,

In Jamaica Radlway Co. v. Colonial Bank (1805) 1 Ch. 677 5

writ of summons had been amended, no special directions hay. - —

ing been given as to service of the amended writ on a defep.
dant who had been previously served with the writ, but who had
not appeared. The plaintiff served it on this defendant by filing
it in the office of the Court, under Rule 1015 (see Ont. Rule 573).
On the action coming on for trial it was objected that this de.
fendant should have been personally served with the amended
‘writ, and Eady, J., allowed the ubjection. The Court of Appeal
(Williams, Romer, and Stirling, L.JJ.), however, held that there
is no hard and fast rule that in all cases where & writ is amended
after service on a defendant who has not appeared, that the
amended writ shall be pérsonally served on such defendant ; on the
contrary, it is a matter in the discretion of the Court to require it
or not, aceording to the nature of the amendment allowed ;and that
such a direction should be given in the order allowing the amend.
ment, wherever it may appear that there is any probability of
such defendant suffering any injustice, e.g., where the plain-
tiff’s claim against him is substantially changed or enlarged by
- the amendment. In this case the appeal was allowed, and the
case remitted for trial.

WiLL—LEGACIES GIVEN ‘‘FREE FROM DUTY’’—DEFICIENT ESTATE—
ABATEMENT OF LEGACY.

In re Turnbull, Skipper v. Wade (1905) 1 Ch. 726, a testatrix
who made her will in 1893 and died in 1903 bequeathed numer-
ous pecuniary legacies ‘‘free from duty.’”’ Her estate proved
insufficient to pay all the legacies and duty in full; and for the
purpose of abatement it was held by Farwell, J., that the duty
payable in respect of each legacy should be added thereto as an
additional legacy.

LANDLORD AND TENANT—FORFEITURE WHERE HALF A YEAR'S RENT
IN ARREAR—MORTGAGE OF UNDER-LEASE—RELIEF AGAINST FOR-
rEITURE—Partms—C. L. P. Acr 1852, ss. 210, 211, 212—
(R.8.0. c. 170, ss, 20-23).

Humphreys v. Morten (1905) 1 Ch. 739 was an action by &
mortgagee of an under-leass against a lessor and a mortgagor to
be relieved from a forfeiture occasioned by the non-payment of
rent under the head lease. The lessor opposed the plaintiff’s right
to relief on the ground that neither the lessee nor assignee of the
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head lease was a party. It appeared that the lessee under the
- head lease had become bankrupt in 1877 and that the lease had

poen assigned by his trustee in 1879, and that the assignee had
ghortly thereafter disappeared and had not since been heard of.
This was considered by Eady, J., a sufficient reason for not mak-

-

ing cither the lessee or the assignee a party, and he held that the

plaintiff was entitled to relief; but that he must pay the les
got's costs of the aetion, except so far as they had been increased
by the lessor’s resistance of the plaintiff’s claim, which costs the
lessor was ordered to pay.

Dxep—CONBTRUCTION—CONVEYANCE BY HUSBAND AND WIFE OF
MOIETY OF WIFE'S LAND—HUSBAND’S RENT CHARGE NOT
MENTIONED-—RELEASE OR GRANT—LAW OF PROPERTY AMEND-
MENT Act 1859 (22 & 23 Vior. ¢. 35) s. 10—(R.8.0. ¢. 119,
8. 27).

In Price v. John (1805) 1 Ch. 744 a husband and wife by a
voluntary settlement did ‘‘grant, release, dispose of and confirm?’
s moiety of the wife’s hereditaments and ‘‘all the estate right
title, interest, property claim, and demand,’’ of either of them,
in, to and out of the same to trustees and their heirs on certain
trusts. The husband at that time was entitled to a rent charge
issuing out of the hereditaments, but it was not mentioned in the
settlement; and the question was whether under the general
words in the settlement the moiety of the rent charge was re-
leased to the trustees under the settlement. Xady, J., held that
the settlement operated by way of release and not by way of
grant of the rent charge, and that its effect was merely to release
the settled moiety of the lands from the charge, and as the hus-
band and wife (the owners of the unsettled moiety) had con-
curred in the release of the settled moiety, therefore the
unseftled moiety remained subject to the entire rent charge, by
virtue of the Law of Property Amendment Aect 1859, s, 10,
{R.S.0. ¢. 119, 5, 27).
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Dominion of ¢anaba.

—

SUPREME COURT.

PE.1] Dons’ v. McDoNALD. {May 15.

Title to land—Conveyance of fec—Reservation of life estate
—Possession—E jectment.

In October, 1853, D. conveyed to his father and two sisters
six acres of land for their lives or the life of the survivor. A
few days later he eonveyed a block of land to M, in fee, ‘‘sav-
ing and excepting’’ thereout six acres for the life of the grantor’s
father and sisters or that of the survivor, or until the marriage
of the sisters, on the happening of said respective events the
six acres to be and remain the property of M. his heirs and
assigns under said deed. Three months later M. conveyed the
block of land to R. M. in fee ard when the life e.tate terminated
in 1903 the latter brought ejectment against the heirs of the life
tenants who claimed the six acres on the ground that the deed
to M. contained no grant of the same and also because the life
tenants had had adverse possession for more than twenty years.

Held, that as the evidence showed that the life tenants went
into possession under R. M. the title of the latter could not be
disputed and the statute would not begin to run until the life
estate terminated.

Held, per Idington, J., that R. M. under his deed and that
to his grantor had the reversion to the fee in the six acves after
the life estate terminated. ‘

The lease of the life estate was given to R. M. with the other
title deeds on conveyance of the land to him, and on the trial it
was received in evidence as an ancient document relating to the
title and coming from proper custody. It was not executed by
the lessees and no counterpurt was proved to be in existence.

Hela, that is was properly admitted in evidence.

Morson, K.C.,, and DuVernst (MoLeod, K.C., with them),
for appellants. McLean, K.C., and Mathieson, for respondents.
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Board Ry. Comrs.] [May 30.
WiLLiams v. Granp Trunk Ry, Co.

A@peaL—Special leave—Judge in Chembers—Appeal to full
Court—Jurisdiction,

No appeal lies to the Supreme Court of Canada from an
order of a judge of that Court in Chambers granting or refus-
ing leave to appeal from a decision of the Board of Railway
Commissioners under s. 44 (3) of the Railway Aect, 1903,

Shepley, K.C., for appellant. Euwart, K.C., and Cowan, K.C,,
for respondents. Glyn Osler, for City of Toronto. 4. G. Blair,
Jr., for Board.

NW.T.] HUGLBERT v. PETERSON, [June 2.

Chattel mortgage—Regisiration—Subsequent purchaser—Re-
moval of goods,

For purposes of registration of deeds the North-West Terri-
tories is divided into districts, and it is provided by ordinance
that registration of a chattel mortgage, not followed by trans-
fer of possession shall only have effect in the district in which
it is made. It is also provided that if the mortgaged goods are
removed into another distriet a certified copy of the mortgage
shall be filed in the registry office thereof within three weeks
from the time of removal, otherwise the mortgage shall be null
and void as against subsequent purchasers, ete.

Held, reversing the judgment in appeal, that the ‘‘subse-
quent purchaser’’ in such case must be one who purchased after
the expiration of the three weeks from time of removal, and that
though no copy of the mortgage is filed as provided it is valid
a8 against a purchase made within such period.

Beck, K.C., for appellants. Masters, X.C., for respondent.

Ont.] LaneLey v. KAnNERT. [June 13,

Title to goods—~Sale or transfer—Retention of ownership—
R.8.0. (1897) ¢. 148, s. 41.

K. a manufacturing furrier, by agreement with a retail
trading company, placed a quantity of his goods with the latter
}vhich could sell them as they pleased, paying on each sale, with-
In 24 hours thereafter, the price mentioned in a list supplied
by K. K. had the right to withdraw from the company any or
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all such goods at any time; and all remaining unsold at the eng
of the season were to be returned. While still in possession of g
quantity of K's goods the company made an assignment for
benefit of creditors, and they were claimed by the assignee,

Held, affirming the judgment of the Court of Appeal (9

O.L.R. 164) which maintained the verdict for defendants at the - * - ----

trial (7 O.L.R. 356), that the property in and ownership of tha
goods never passed out of K., and the transuction was not one
within the terms of R.8.C. (1897) c. 148, 5. 41,

A. C. Macdonell, for appellant. Jas. E. Day, for respondent.

"

Ex. C.] Ryper v. THE KiNa. June 24,

Negligence—Common employment—Defence by Crown—Work-
men’s Compensation Act,

The Manitoba Workmen’s Compensation Act does not apply
to the Crown. Idington, J., dissenting.

In Manitoba the Crown, as represented by the Government
of Canada, may in an action for damages for injuries to an em-
ployee, rely on the defence of common employment. Idington,
J., dissenting.

Heap, for appellant. Newcombe, K.C., for respondent.

Ont.] Hoop v. EDEN. [June 26.

Company—Winding-up—Contributories——Consideration for
shares.

H. and others, interested as creditors and otherwise in &
struggling firm agreed to purchase the latter’s assets and form
a conpany to carry on its business, and they severally subscribed
for stock in the proposed company to an amount representing
the value of the business after receiving financial aid which they
understoock to furnish. A power of attorney was given to ons
of the parties to purchase said assets which was done, payment
being made by the discount of a note for $2,000, made by H.
and indorsed by another of the parties. The company having
been formed the said assets were transferred and the said note
was retired by a note of the company for $4,000 indorsed by H.
which he afterwards had to pay. H. slso, or the company in
Buffalo of which he was manager, advanced money to a con-
siderable amount for the company which eventudlly went into

%




"\lﬁ;'uidation. After the company was formed in pursuance of the

original agreement between the parties, stock was issued to each
" - of them a8 fully paid up according to the accounts for which they
respectively subseribed, and in the winding-up proceedings they
were respectively placed on the list of contributories for the total
--amount of said stock. The ruling of the local master in this
respect was affirmed by a judge of the digh Court and by the
Court of Appeal.

Held, reversing the judgment of the Court of Appeal, Davies
and Nesbitt, JJ., dissenting, that as all the proceedings were in
good faith, and there was no misrepresentation of material facts,
and as H. and S. had paid full value for their shares, the agree-
ment by which they received them as fully paid-up was valid,
and the order making them contributories should be reseinded.

Held, per Davies and Nesbitt, JJ., that as they did not pay
cash or its equivalent for any portion of the shares as guch the
order should stand. ' _

Held, also, that it is the duty of the Supreme Court, if satis-
fled that the judgment in appeal is erroneous, to reverse it even
when it represents the concurring view of three, or any number
of successive Courts bhefore whom the case has been heard.

Aylesworth, K.C., and Robertson, for appellant. Haight, for
respondent,

Ont.] Mc¢Viry v. TRANOUTH. [June 26.

Limitation of actions—Unregistered deed—Subsequent regis-
tered mortgage—~Possession—Right of entry.

R. T. in 1891, about to marry W. T. and wishing to convey
te him an interest in her land, executed a deed of the same to &
solicitor who conveyed it to her and W. T. in fee, The solicitor
registered the deed to himself but not the other, forging on the
same a certificate of registry, and he, in 1895, mortgaged the
land and the mortgags was duly registered. R. T. and W. T.
were in possession of the land all the time from 1891 end only
discovered the fraud practised against them in 1902, Tn 1903
the mortgagee brought action to enforce his mortgage.

Held, affirming the judgment of the Court of Appeal (9
Ont. L.R. 105) Davies and Nesbitt, JJ., dissenting, that the legal
title heing in the solicitor from the time of the execution of the
deed to him the statute of limitations began to run against him

then, and the right of action against the parties in possession
was barred in 1901.
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Scott, K.C., for appellants. Walson, K.C., and Ruddy.
respondents.’ ' '

Que.] ~ IN RE GAYNOR AND GREENE. [ June 27,

Eztradition— Prohibition — Appeal — Jurisdiction — Suprems
Court Act, s. 34 (g)—Public policy—Criminal proceedings.

A motion for a writ of prohibition to restrain an extradi.
tion eommissioner from investigating a charge of a crimingl -
nature upon which an application for extradition has been made
is a proceeding arising out of a criminal charge within the mean-
ing of 5. 24 (g) of the Supreme Court Act, as amended by the
Act 64 & 556 Viet. e. 25, 5. 2, and in such a case no appesl
lies to the Supreme Court of Canada. In re Woodhall, 20
Q.B.D. 832; and Hunt v. United States, 166 U.S. 424, rveferred
to.

MacMaster, K.C., and Stuart, K.C., for motion. Casgrain,
K.C., and A. Taschereau, K.C., contra.

Province of Ontario.

COURT OF APPEAL.

Full Court.] [ March 17.
Rex v. PiErcE & RANKIN, ,

Court of Appeal—Right lo appeal to—Order c¢f Divisional
Court on appeal from conviction—Loan Corporations Act
- —Judicature Act.

There is no right of appeal to the Court of Appeal from a
judgment or order of a Divisional Court made upon an appesal
to that Court under s. 117 (4) of the Loan Corporations Act,
R.8.0. 1897, c. 205, from a magistrate’s convietion.

Construction of sa. 50 and 75 of the Judicature Act, as en-
acted by s. 2 of the amending Act 4 Edw. VIL c..11.

Leave to appesal from the decision in 9 O.L.R. 374, refused.
.+ Johnston, K.C., and Godfrey, for defendants. Cartwright,
K.C., and Curry, K.C., for the Crown and private prosecutor,
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Pull Court.] : ' [March 17
Re NorTr Yorx ProviNciAn ELEOTION.

KenNEDY 0. Davis.

) Parliamentary elections—Judgment wvotding election—Dissoly-
tion of legislature—Effect on pending appeal-—Costs,

Where, after an appeal from the judgment of the trial judges
voiding the election of the respondent had been argued, and while
it was standing for judgment, the Legislative Assembly was
dissolved :— ’

Held, that the Court of Appeal could make no order, as to
eosts or otherwise, :

S. B. Woods, for petitioner. Aylesworth, K.C., for respon-
dent.

Full Court.] [Mareh 17.
Canapian Pactric Ry. Co. v. Ra~ PorTace Lumeer Co.

Ezecution—Seiznre of product of wwmber—Permit to execution
debtor to cut and remove frem Crown Lands—Iien—2Part-
nership—Interest of partner,

An execution debior was the holder of a permit to cut and
remove railway ties from Crown lands. He entered into part-
nership with another person in the business of manufacturing
to be carried on upon the lands comprised in the permit, and tne
partnership got out ties to fill a contract with a railway com-
pany. The ties were seized by a sheriff under the execution
against the debtor, and claimed by the partnership. It was
conceded that the execution was not a lien upon any of the
timber embraced in the permit until severed, but it was con-
tended that the moment there was a severance the timber cut
vested in the debtor, and eo instanti the execution attached. 5

Held, that there could be no objection to the execution debtor .
forming a partnership for the production of the ties with a per-
son willing either to put in cash as eapital or to provide the
plant, supplies, and other materials necessary to enable the work
of production to be proceeded with. The product would be the
property of the partnership, and not that of the individual
who held the permit. Such an agreement was not in its nature
sither void or voidable as against ereditors. The interest trans-
ferred by the debtor was not exigible under a writ, and was not
affected by any lien or charge arising therefrom.
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The execution creditors were, no doubt,. entitled to seize the
partnership interest of either debtor, but no claim of that kind
was before the Court.

Rowell, K.C., for appellants. Douglas, K.C., for respon-
dents.

-F}'om Boyd, C.] [March 17,
Evrein Loan Co. v. NamonaL Trusr Co.

Company—~Shares—Déposit of certificates—Bailment—T rugt—
Detention—Ezcuse—Trustee  Act - Winding-up — Diree-
tion of Master——Jurisdiction—Detinue—Measure of dam-
ages—Price of shares.

The E. company became the holders of 525 shares in the
capital stock of a coal company and of 50 shares in a steel com.
pany, depositing the certificates thereof, which were put in the
name of the defendants, a trust company, with them for safe
keeping, receiving from the trust company a document under
seal whereby they acknewledged the receipt of the certificates
and agreed to hold same in their safe deposit vaults to the order
of the loan company with any dividends received in respect
thereof, gnaranteeing they would be kept safely therein and
delivered up to the E. company. The remuneration of the trust
company also being provided for, 375 of the shares had been ae-
quired by the E. company under an agrement with another com-
pany, the A. Loan Company, who had an interest in the prospee.
tive profits to be derived from the sale of the shares. While the
certificates were in the defendants’ possession both loan com-
panies were ordered to be wound-up under the Dominion Ast,
the defendants being appointed liquidators of the A. company,
the L. & W. Trust Company liquidators of the E. company.
After the commencement of the liquidation proceedings the L.
& W. company, as such liguidators, demanded the certificates
from the defendants (on the latter, refusing tc deliver them
up, this action was brought for damages for the detention,

Held, that the defendants were merely bailees and not
trustees but, even if regarded as trustees, the failure to hand
over the certificates was not a breach of trust, for which they
were fairly excusable under 62 Viet. (2) e 15, 5. 1 (0.), for
owing to their dual character of trustees of the E. company and
liquidators of the A, company they did not aet with singleness
of purpose ; and that a direction made by the Master in Ordinary,
to whom was referred the winding-up of the. A. Loan Company,
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" that the whole 575 shares should be retained by the defendants -

gs such liquidators, was mede without jurisdiction and so af-
forded no protection, and that damages for the detention (de-
livery having been made pending the actinn) should be based
on an estimate of what had been lost by the detention, the mea-

“gure thereof being the highest price which could have been pro-

cured for the shares between the demand and the delivery.
Judgment of Boyd, C., affirmed.

8. H. Blake, K.C., and W. H. Bleke, K.C,, for appellants.
Gibbons, K.C., and Shirley Denison, fur respondent.

Osler, J.A.] [Marech 18.
Morsons BANK v. STEARNS.

Court of Appeal—Leave to appeal from judgment al irial,

Tt is to the interest of all parties that the series of possible
appeals should be reduced by one in cases of substantial im-
portance, .

. Leave to appeal direct from the judgment at the trial to the
Court of Appeal granted, in the circumstances of this case.
Middleton, for defendant. MacInnes, for plaintiffs.

Rex v. ToroNTO RAILWAY COMPANY.
Full Court.] [April 12,

Criminal Code, 3. 191, 192—Common nuisance—Negligent opcr-
otion of cars—Running reversely—Absence of fenders and
headlighis—A ccident.

An indictment alleged that defendants were authorized to
operate a street railway on certain streets in a city, and. in doing
#0, were under & legal duty to take reasonable care and precan-
tions to avoid endangering the lives and safety of the public,
which, it was averred, the said company, without reasouable ex-
cuse, neglected to do so, whereby the lives and safety of the
pullic were endangered and a common nuisance thereby coin-
mitted. In support of the indictment, it was shown that near
the northerly end of a double tracked street, and, at the inter-
section with a street at right angles thereto, there was what was
called a “‘Y,”” whercby ears were turned on to the intersecting
street and then switched on to a single track, which would be
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the continuation of the down track of the said line of railway
the cars being backed up for about a half a mile, the reay par{
of the car thus for the time being the front thereof. While
being so backed up, a woman, in attempting to cross the strest
and not seeing or knowing of the approach of the ecar, it being.
dark at the time, was knocked down and killed. There was ng
fender or head-light on this end of the car, although provided
on the usual front thereof, not was any gong sounded or signal
given of the car’s approach.

Held, that the indictment sufficiently charged a common
nuisance both at common law and under ss. 191 and 199
of the Criminal Code; and that a convietion of the defondants
was properly sustainable on the evidence.

Cariwright, K.C., and H. L. Drayton, for Crown. James
Bicknell, K.C., and J. W. Bain, for defendants.

From Britton, J.] | May 4,
Boarp oF Epucamion oF Winpsor v. County oF Esepx,

High Schools—Payment for county pupils—Settloment  of
amount—Reference to county judge—.Absence of jurisdic-
tion—.Aetion to restrain reference—Award of county judge
—Res judicata—Estoppel—ITigh Schools Act, 1 Edw. VII,
c. 40, 8. 34, sub-s. 2 (0.).

Sub-s. 3 of 5. 34, of the High Sechools Aect, 1 Edw. VII, e
40 (0.), which enables the amount to be paid annually by the
county for the maintenance of eounty pupils in a high school
to be settled by the mutual agreement of the trustecs and the
eounty, or on their failure to do so, for either party to vefer the
dispute to the county judge who is thereby empowered to seftle
1he same, refers to a dispute in the settlement of the amount, 5o
that when the question was whether the amount paid in a
specified year was for that or a prior year—the evidence dis-
closing that it was for the spceified year—and that there was,
therefore, a settlement, so that there was nothing to refer, and
an award of the county juage fixing the amount for such year
was invalid.

The fact of the making of the award, and the dismissal of
an action to restrain proceeding on uch reference, but without
any declaration as to the rights of the parties, does not render
the matter res judicata, and create an estoppel preventing these
matters being afterwarde raised.
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Judgment of Britton, J., reversed.

A. H. Clarke, K.C.,, for appellants. J. H. Rodd, for re-
gpondents.

“Full Court.] " [June 29.
RycrMAN v. Haviuton Ewrcrric R.W. Co.

1~ way—Negligence—Gratuitous  passenger—Free  pass—Lia-
bility—Limitation of actions.

Appeal from judgment of Meredith, C.J,, at the trial.
Action for damages for injuries resulting from a railway ac-
cident, brought by the wife of one of the defendants’ servants
who was at the time travelling under an unconditional free pass.
The only evidence of negligence was that there was a head-on
collision between two cars on the defendants’ own line, marnaged
by their own servants.

Held, that this being prima facie evidence of negligence—
and even of gross negligence, if such were necessary, as to which
quere—the plaintiff was entitled to recover.

Held, also, that the action was not barred by the limitation
clause of the General Railway Act, 1897, ¢. 207, s. 42, incorpor-
ated into the defendants’ Speeial Act—because fthe plaintiff’s
injury had arisen from the defendants’ breach of their common
law duty, founded on their undertaking to carry the plaintiff
safely,—and r .t ““by reason of the railway'’ within the mean-
ing of that clause. ‘

A, M. Lewis, for plaintiff. J. W, Nesbitt, K.C., for defendants,

Full Court.] [June 2.
TavrLor v. TownsHIP OF COLLINGWOOD.

Waters and watercourses—Drain—Culvert—Revocable license
therefor—Damages -Easement—Prescriplion—Injunction.

The owner of a farm consented to the water which came
through, culvert being carried off by means of a drain, which
he himself dug through a corner of the farm, into a ravine.
No written agreement was entered into therefor, nor was there
any expenditure of publié money thereon, nor any consideration
given for its use.

Held, that a revocable license merely wus constituted, which
the plaintiff, claiming through such owner, was entitled to re-
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voke; and even it a valid agreement with such owner wew =
established, it would not be binding on the plaintiff, for ng
notice or knowledge to him was proved, knowledge merely of
the existence of the culvert and drain not being sufficjent,

Held, algo, that the plaintiff was entitled to an injunetion, .
the damages allowed him, $100, being, under the circumstanca,
substantial, while the cause was a recurring ome, which, it
allowed to continue, might riper into an easement by preserip-
tion.

Aylesworth, K.C., and Dyre, for appellant. E. McKay, for
respondents.

Full Court.] [June 29,
BrabLEy v. TowNsHIP OF RALEIGH.

Water and warercourses—Drainage of lands—~Pumping machin-
ery—Negligent operation of—Land injuriously affected by
—Damages.

Persons whose lands are injuriously affected t; the non-
operation or neglegent operation of pumping machinery con-
structed under the Drainage Act, R.8.0. 1897, c. 226, arc entitled
to damages under the provisions of s. 73 of that Act, and s 4
of 1 Edw, VIIL, c. 30 (0.).

‘Where, therefore, the plaintiff’s lands and crops were in.
jured by the overflow of water caused by the neglect of the cor.
poration to efficiently operate the pumping plant erected in
connection with certain drainage works eonstrueted by the town-
ship, the plaintiff was held entitled to recover damages for the
injury he had sustained, one-half of which was imposed in the
general funds of the township, and the other half on the area
henefitted.,

Matthew Wilson, K.C., for appellant. Lewis, for respon-
dents,

HIGH COURT OF JUSTICE.

Anglin, J.] * REX v. BANK oF MONTREAL. [Feb, L

Rills of exchange—Forged cheques—Crown—Forgerics by clerk
in Government department—Payment by bank—Negligence
—Pass-book-—Duty of customer to check accounts—>Settie-
ment of accounts-—Audit Act—FEstoppel—Laches—Deposit
of cheques in other banks—Liability over—Duty of knotw-
ing customer’s signature—Alteration in position—2XMistake
~Liability as between two innocent parties.

A clerk in one of the departments of the Dominion (fovern-

e

P e S
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" . ment forged several cheques upon the bank account kept by the
~ department with the defendants, and deposited the forged
cheques to his own credit with other banks (third parties). The
cheques went through the clearing house, and were paid by the
_defendants. The forgeries were not discovered for some months;
the clerk who executed them was the person intrusted with the
duty of checking the bank account and examining the pass-h%L_r.
In an action on behalf of the Crown to recover the amount of
the forged cheques, which had been charged by the defendants
against the department’s account, the defendants contended
that the right to recover was barred by the omission or neglect
by officers of the Government of duties which the ordinary cus-
tomer owes to his bank.

Held, upon the evidence, that there was no negligence or
carelessness on the part of the Crown officers in the eireum.-
stances preceding the forgeries which conduced to their eom-
missiov.

2. '"That there is no contractual obligation on the part of the
hanker’s customer to examine his pass-book: nor in this case
was the pussing of the book to «nd fro evidence of a stated and
settled account, for the account was ‘‘a letter of credit’’ accom ,
and the settlements between the Crown and the defendants were
made by means of re-imbursement cheques, pursuant to s. 30
of the Audit Act, and the re-imbursement cheques accepted by
the defendants did not cover the forgeries,

3. But, if there was a breach of duty or negligence or
omission, it would not avail the defendants, for th~ Crown is
not bound by estoppel, nor responsible for the negligence or
laches of its servants.

4. The claim of the defendants against the other. banks with
which the forged cheques were deposited was based upon lia-
bility as indorsers, or upon warranty or representation that the
eheques were genuine, or upon payment and receipt of the pro-
ceeds of the forgeries under mistake of fact.

Held, upon the evidence, that the third party banks were
not indorsers, and that there was no implication of warranty

or representation upon which a claim for indemnity could be
founded.

6. The rules as to notice established in regard to genuine
bills and notes are inapplicabls to the case of mere forgeries. .

6. The defendants never were acceptors of any of the

¢heques within the meaning of s. 54 of the Canadian Bills of
Exchange Act.
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7. A banker does not owe to.the holder of a cheque the duty -
of knowing his customer’s signature. Imperial Bank of Canadg
v. Bank of Hamilton (1903), A.C. 49, applied and followed,

8. But upon the ground of estoppel arising from payment
by the defendants of the forged cheques and the change in posi.
tion of the third parties which ensued, the defendants were not
entitled to recover against the third parties.

9. And, apart from the estoppel, the rule that when one
of two innocent persons must suffer by the aets of a third, he
who has enabled such third person to occasion the loss must
sustain it, afforded the third parties a defence; for. though they
had credited the forger’s accounts with the amounts of the
forged cheques before they were presented for payment, that
mistake would have been innocuous to them had it not been for
the subsequent mistake of the defendants in honouring those
cheques; and this act of the defendants was the proximate cause
which enabled the forger to reap the benefit of his frauds.

Aylesworth, K.C., and J. H. Moss, for Crown. Shepley,
K.C., Gormully, K.C., and Orde, for defendants. Riddell, K.C,
and R. B. Matheson, for Quebec Bank. @. F. Henderson, and
A. W. Greenc, for Royal Bank. J. A. Ritchie, for Sovereign
Bank.

Boyd, C., Teetzel, J., Magee, J . [Feb. 2.
IvpERIAL TrUSTS Co. . NEw York Security Co.
Mortgage—Interest on intercst post diem.

A mortgage contained the following provigo: “Provided
this mortgage to be void on payment of five thousand dollars
. . with interest from the date hereof at the rate of eight
per cent. per annum as follows: The said principal sum at the
expiration of one year from the date hereof . . . and the
interest at the rate aforesaid on the principal money from time
to time remaining unpaid. until the whole of same is satisfled,
and as well after as before maturity thereof, quarterly on each
and every twelfth day of November, February, May, and August
hereafter. . . . In the event of said interest not being
punctually paid, the amount of same shall bear interest at the
said rate from the date of its maturity until paid in likke manner
as if it were part of the principal, but this proviso shall not en-
title the said mortgagor to any extension of time for payment
of the interest on the said prineipal sum beyond the date here-
inbefore provided for payment of the same.”’ :
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fald, that the proviso, taken as a whole, did not entitle the
motge< tes to interest upon interest aceruing after maturity
of tne pricipal money.

W. H. Irving, for defendants. H. C. Fowler, for plaintiffs.

Anglin, J.] [March 9.
Hunt v. TRUSTS AND GUARANTEE Co.

Distribution of estates—Ascertatnment of next of kin—Legiti-
macy—Foreign law—Conflict of czpert testimony—Detcr-
mination by Court.

In an action by the descendants of a half-brother of an in-
testate to establish their status and rights as next of kin, it ap-
peared that the mother of the intestate in 1824 was deserted
by her hushand, and, believing him dead, in 1826 entered into
marriage relations with another man, which continued until her
death in 1833. The plaintiffs’ ancestor, the issue c# this union,
was born in 1829, The wife always remained unaware that her
husband was not dead, and acted in good faith. e, in fact,
survived her, All the events took place in the State of New
York, where the parties were domiciled. The intestate died in
Ontario, and his estate consisted entirely of personalty.

Held, that the question of the legitimacy of the plaintifs’ an-
cestor and the right of suecession of his descendants to the in-
testate’s property, depended upon the law of the State of New
York.

The expert evidence as to the law being confliciing, the Court
examined the authorities upon which the experts respectively
relied, and reading these with the .aid of the explanatory, criti-
cal, and argumentative testimony adduced, and discharging
funetions analogous to those of a special jury, determined that
by the law of the State of New York the plaintiffs’ ancestor was
legitimate.

DuVernet and A. H. Lewis, for plaintiffs. D’4rcy Tate and
Marquis, for defendants.

Mester in Chambers.] [Mareh 18,
Apams v. Cox.

Interest—2Moneys made under execution—Reversal of judgment
~—Liability to refund—Payment into Court.

Under a judgment ‘against the defendant, the plamuﬁ
issued execution and realized a sum of money which was in his
hands when the judgment was reversed, and he become liable
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to repay it to the defendant. The money, however, was claimed
by another execution creditor, and the plaintiff gave notice of
an application for an interpleader order, but did not‘pmd
with it. By consent of all parties the money was paid to the
solicitor for the defendant, but without interest. _

Held, that the plaintiff was liable for interest, notwithstand. - -
ing the conflict as to who was entitled to the money, for he could ,
have protected himself by paying the meney into Court or ob. I
taining a waiver of the right of interest; and the interest should BB
be at the legal rate of 5 per cent, for the same reason.

J. J. Maclennan, for plaintiff. J. Bicknell, K.C., for defen.
dant,

Teetzel, J.] {March 14,
GElGer v. Granp TrUNK Ry, Co.

Damages—Nervous shock—Impaci—Railway.

Damages for ‘‘nervous shock’' are not too remote where
there has been direct physical impact through the negligence
of the defendant.

Victorian Railways’ Commissioners v. Coultas (1888) 13
App. Cas. 222, and Henderson v. Canada Atlantic R.W. Co.
(1898) 25 A.R. 437, distinguished. ;

Duliew v. White [1901] 2 K.B. 669, specially referred to. g

The plaintiffs were rightfully travelling on a highway in an
enclosed vehiele, when, without warning, it was struck by a mov-
ing ear of the defendants, pushed a short distance sideways,
and struck on the other side «f a car moving in the opposite
direction. The plaintiffs suffered no visible bodily injuries, ex-
cept slight bruises, but complained of mental or nervous shock,
and a jury assessed damages therefor.

Held, that they were entitled to recover.

DuVernet and W, M. Boultbee, for plaintiffs. Riddell, K.C,
for defendants.

,Street, J.] Frager v. DiaMOND, [Mareh 15. ]

Way—Dedication of highway—Public wuser—Crown lands— »
Locatee—Acquiescence—Subsequent grant. without reserve -
tion—Rights of public—Order of sessions. '

In 1834 an order of the Quarter Sessions was made under 5 3
Geo. 11 for the opening of a highway through several lo?s, th_af
title to one of which was still in the Crown, although it had

o e
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been recently oceupied under a license from the Crown. The
" .oud described in the order was never opened, but another road,

following the same general direction, was opened across this lot

and others in 1835 or 1836, and was ever after regularly travelled
- and used as & highway, fenced off from the lot referred to, im-

roved from time to time by statute labour and publie money,
and treated by the locatee and his successors in title as a public
highway. In 1904 the plaintiff, claiming to be the sueeessor
in title of the original locatee, established his right, to the satis-
fact.on of the Crown, and a patent was issued to him, in which
no reservation or mention of any road was made.

Held, that the road in question had become established as a
public highway, the plaintiff had no right to close it, and the
defendant, as one of the publie, had a right to remove the plain-
tiff's obstructions, and was not liable in trespass for having
done so.

There was evidence of dedication by the equitsble owner,
acquiesced in by the Crown; and the fact that a Sessions order
was made for the establishment of a highway, but never acted
npon, was no reason why the establishment and user of a road
parallel to it should not be treated as evidence of a dedication.

E. D. Armour, K.C., and 4. B, Colville, for the plaintiff.
8. €. 8moke, and @G. A. . ayne, for the defendant.

Street, J.] Purrer v. IRELAND. [Mareh 17.

Distress—Payment of rent, after distress, to morigagee—Con-
tinuation after payment—Bailiff—Costs of distress—Costs
of action—Counterclaim.

Rent being arrear, the landlord distrained, and the tenant
paid the rent to the landlord’s mortgagees, who had previously
given him notice to pay to them (their mortgage money being in
arrear), and threatened him with proceedings if he did not do
80,

Held, that the tenant, having paid the mortgagees under
compulsion, was entitled to be relieved from the distress and
from further liability to the landlord; but the distress was
lawful when made, and the landlord was entitled to retain a
sufficient quantity of the goods until the costs of the distress
were paid.

‘ The tenant sued the landlord and bailiff claiming an injune-
tion to restrain them from proceedings with the distress, and
damages, and the landlord counteralaimed for the rents and costs
of the distress.
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Held, that the action should be dismissed as against {}
bailiff with costs; that the landlord should have judgmemt
against the plaintiff for the costs of the distress without goets
of the counterclaim; and that there should be no costs of the
action between the plaintiff and the landlord. )

F. L. Webb and A. J. Armsirong, for plaintiff. W, I,
Payne, for defendants, '

Falconbridge, C.J., MaeMahon, J., Clute, J.) [Mareh 29,

SanowicH Easr (No. 1) RomMan CATHOLIC SEPARATE SCHOOL
v. TowN oF WALKERVILLE.

Separate Schools—Adjoining municipalities—Threc mile limit
—8cparate school supporters—Notice—Recovery of tazes,

Supporters of a separate school resident in a town may, by
proper notice, become supporters of the nearest separate sehool
in an adjoining rural municipality, within three miles’ distance;
and the High Court has power, in an action brought by the
trustees of the rural separate school section against the town
corporation, to adjudge that all taxes levied and collected for
a certain year, from all ratepayers of the defendant munici-
pality, being Roman Catholics, who gave the required notiee,
shall be paid over to the plaintiffs.

Judgment of Boyd, C., varied.

Aylesworth, K.C., for plaintiffs. J. H. Coburn, for de
fendants.

Prourre v. Canabpa Irox Furnace Co.
Britton, J.} [May 13.

Accident—Negligence—Contributory negligence—Cause of 6
cident—PFailure to prove—Hole in ice—Navigable water,

The defendants were the owners of a tug which had been
laid up for the winter in a harbour alongside of the defendants’
dock, being a place accessible to, but not frequented by the
public. The tug accidently filled with water and sank, breaking
the ice and leaving open water above the deck over which fresh
ice formed. This was cut by the defendants with the objeet of
raising the tug, and while in this condition, the body of the
plaintiff’s husband was found lying on its back, with its fest
and legs on the surrounding ice and the head in the water. it
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" appesred that the deceased in the evening before the finding -

of the body was in a state of intoxication. To a question put

" 46 the jury, whether deceased by means of ordinary care could
have avoided the accident, and how would he have done so, the

jury answered, ‘‘yes, be night have taken another road; or if
gober, on & bright night, he might have avoided the hole.”’

Held, that no negligence on the part of the defendants was
established, for it was quite as reasonable to conclude that de-
ceased voluntarily sat down on the edge of the hole and %herished
by exposure as that he walked into the hole; that the answer
of the jury to the question put to them was not in favour of
contributory negligence,

Creswicke, for vlaintiff. DuVernet, for defendants.

[June 1.

Divisional Court.]
Brcx v. OnTario LumBer Co.

Water and watercourses—Improvements on stream—Floating
logs over—Reasonable olls—Order for—Restiriction to fu-
ture tolls.

The reasonable tolls which, under ss. 11, 13, of the River and
Streams Aect, R.S.0. 1897, c. 142, the person who has made im-
provements on a stream is entitled to recover on logs floated over
game are only those chargeable on logs floated over the stream
after the making of the order of the county or distriet judge
under s. 13.

Riddell, K.C., and Hodgins, XK.C., for plaintiffs. Lawrcice,
for defendants.

Divisional Court.] [June 8.
Re FarLey.

Life insurance—Beneficiaries, designation of—'‘Legal heirs’’—
Preferred bemeficiaries. Children—Death cf beneficiary—
Further designation—R.8.0. 1897, ¢. 203, 5. 159, sub-s. 1.

. By a beneficiary certificate issued in 1901, a benevolent
society agreed to pay $2,000 to the beneficiary or beneficiaries
designated therein, with a reservation of powers of revocation
and substitution. The beneflciaries were designated by an en-
dorsement whereby payment was to be made to three named per-
sons: ‘‘Exeeutors in trust for legal heirs,’”” the insured having
at this time a son and grandson living. Tn 1902, after the death
of the son, the insured by a declaration in writing direeted the
moneys to be paid to a daughter-in-law, and by his will he also
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so assumed to dispose of the said moneys. The insurcd died jy = -

1904, leaving him surviving the said grandson, and severs)
brothers and smters. On a claim made by the grandson s
‘‘legal heirs,’

Held, that by the use of the words ‘‘legal heirs,”’ an irreve.
cable declaration was not thereby ereated in favour of the per.
sons who would answer that description on the death of the
insured as a preferred beneficiary under s. 159 of the Insuranes
Act, for according to the t_ue construction of the contract *“legal
heirs’’ meant children, and on the death of the insured's only
son the designation failed, and the insured had, therefore, the
right to designate another benefieiary, which was properly exer.
cised in favour of the daughter-in-law.

Riddell, K.C., for appellant. A. Hoskin, K.C., for daughter-
in-law, Rose, for executors.

Meredith, C.J.C.P., Britton, J., Teetzel, J.} | June 22,

MeraLnic Roorixg Co, v. AMALGAMATED SHEET MLT.\L W nums
ASSOCIATION.

Attachment of debis—Moneys of union-—Representalive aclion
—Judgment for costs against representatives—Effcct of—
Non liability of union—Garnishment.

In an action against a union, in which certain members of
the union had been by an order of Court authorized. hesides re-
presenting themselves, to defend the action on behalf of and for
the benefit of all other persons constituting the union, and were
4o be bound by the judgment and proceedings thervin, certain
.costs were ordered hy the Court of Appeal to ‘‘be paid by the
respondents to the appellants’’ (respondents being the repre-
.sentative members).

#Held, that although all the members of the union might pos
sibly be bound by the judgment to be ultimately pronounced, an
order that the defendants (respondents) shall pay money
whether for damages or costs without more could not he en
forced by execution or process against the property of the union
or members thereof not named as defendants, and that meney
in a bank to the credit of the union not be garnisheed.

Judgment of Anglin, J., reversed,
0’Donoghue and O’Connor, for appellants. Sirashes
Johnston, contra.

i
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Vstreet, J.] Re GovuLET. {June 24.

-Will——Consmwtion-—Lands, devise of—Subject to mortgages—
Ezoneration—R.8.0. 1897, ¢. 138, s. 37, '

A testator by the 3rd clause of his will devised to his son X,

after his mother’s death, a certain lot in which the testator had

gi~an her a life estate; and also two other parcels. By the 4th

elsuse he devised to his son A. a certain lot of land on condition

of his payiug $1,000 to assist in paying off the mortgage on the

property ; but, if he failed to do s0, he devised the said lot to his

gaid son X. By the 5th clause he devised to A. <he last specified

lot devised to X., X. to pay him $500 and to have this land

charged therewith. A, refused to take the lot firstly devised

to him. This parcel was subject to & mortgage for $1,750, while

all the other lands were subject to o mortgage for $4,000.

Held, that X, on taking the land so firstly devised to A., was -
ot bound to pay the $1,000 in reduction of the mortgage, the

$000 he was to pay A. being substituted therefor.

Held, also, that the three daughters were not entitled to hold
the lands exonerated from the $4,000 mortgage, for under s. 37
of the Wills Act, R.8.0. 1897, c. 128, they were still liable to
the payment of same, .

By another clause of the will testator directed that his wife

was to have full control of his lands for ten years after his death

in ovder to pay off the mortgages if not paid at his death.

Hcld, that the trust thereby created terminated with the

death of the wife.

Aylesworth, X.C,, for executors. Middleton, for daughters.

Street, J.] Re Roicn, June 30.

Succession duly—Appraisement of property by sheriff—Appeal
to surrogate judge—Amount exceeding $10,000—Further
appeal to High Court—@Qift—Deed executed more than year
~Contempiation of death—Change of possession—Valua-
tion of stock in company.

From the appraisement and assessment of a testator’s estate by
the sherift, the Provinecial Treasurer, under s 9 of the Sucecession
Duties Act, R.8.0. 1897, c¢. 24, appealed to the surrogate judge,
the notice of appeal stating that he appealed on the following,
amongst other grounds, which were stated to be, that the
sheriff had not ineluded in the appraisement the value of the
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homestead property and the household goods, valued at $7,680
and $1,000 respectively. The testator had more than a year
before his death, and while in comparative good health, con-
veyed the homestead to his two daughters in fee, the conveyance
being at once registered. No change of possession, however, took
place, the testator continuing to live in the house until his death.
The surrogate judge, on the appeal, fixed the value of the estate
at $197,152.27, refusing to include the homestead property, but
including the value of the homestead goods. -

Held, that the Provincial Treasurer came within the mean-
ing of ‘‘any person’’ contained in s. 9 of the Act, so as to give
the Treasurer the right to appeal; and that such appeal was not
limited to the grounds expressly stated, the whole appraisement
being open to aPpeal; and the appeal, therefore, being for an
amount in excess of $1,000, there was a further appeal to a judge
of the High Court.

Held also, that the conveyance to the daughters of the home-
stead property, could not be deemed to have been made in con-
templation of death within sub-s. (b) of s. 4, but that it came
within sub-s. (¢) of that section, which read in connection with
the Interpretation Act included real as well as personal estate.

Masten and Chisholm, for Treasurer. Bruce, K.C., and Mid-
dleton, for executors.

Teetzel, J.] : BraucH v. RorH. [July 7.

Master and Servant—Breach of contract—Breach induced by
: third person—Trade union.

It is an actionable wrong to persnade a servant to break
his contract with his master, and it is no exeuse that the per-
suader is not actuated by ill-will to the master, but acts in good
faith in pursuance of the provisions of the constitution of a
trade-union of which he and the servant are members,

The principles of South Wales Miners’ Federation v. Glam-
organ Coal Co. [1905] A.C. 239, and Read v. Friendly Society
of Operative Stonemasons [1902] 2 K.B. 732, applied.

DuVernet and J. A. Scellen, for plaintiff. Aylesworth, K.C.,
and M. A. Secord, for defendant,
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Province of RNova Scotia,

q ———

"SUPREME COURT.

Full Court.] [Jan. 10.
GramaM v, Warwiox Gorp Mining Co.

Specially indorsed writs—-Claims for work and lobour and goods
sold—Summary judgment,

A claim for reasonable remuneration for work and labour, even
i;; the absence of an express contr.~t as to the rate of remunera-
tion, comes within the deseriptior of a ‘‘debt or liquidated de-
mand,”’ and may be specially indorsed.

A claim for work and labour in the ahsence of an express
contraet is in the nature of a quantum meruit, and a claim for
goods sold, in the absence of a price agreed, is in the nature of
& quantum valebat, and a form which is good in e one case
must be equally good in the other.

R. E. Harris, X.C,, for appellant. E. P. .lison, for respon-
dent.

Full Court.] ' {Jan. 10,
Lowe v. Rose Ewxcineeging Co.

Contract-——Breach—3Moasure of damages—Burden of proof-—
Value of materials.

In an action elaiming damages Ior breaelh of contract the
medsure of damages is the profit which plaintift might reason-
ably look for in performing his contract had he not been pre-
vented from Jdoing so. Plaintiff gave evidenee that he estimated
his profit at from 15 per cent. to 20 per cent. on the total
amonnt of the contraet, or from $75 to $80. but on eross-examina-
tion he failed to give any data by which the acourncy of his
estimate vonld be tested, while the person who aetually did the
work gnve evidence that his profit was about $35.

Held, that the burden was on plaintiff to shew grounds which
woull justify the Court in adopting his estimate and that in the
sbsence of such evidence the amount of damages allowed must
be reduced from $70, at which it was fixed by the trial Judge,
to 435.

The trial Judge added to plaintiff’s estimated profit an allow-
ance for plaintiff’s time while the contract existed.

Held, that he was wrong in doing so, as time was one of the
elements forming the basis upon which the profit was to be
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caleculated, And that as to material provided by plaintiff for
the purpoze of earrying out his contruet he could oniy he al
jowed damages in so far as the material waw shewn to be useless
for any c/her purpose.

Fullerton, for appellaut. O’Connor, for respondent,

Full Court.] Dlan 19,
Acapti Loan CoORPORATION ¥, WENTWORTH,

Cosis—Counsel fre—Only one allowe. creept in special cases,

Except as otherwise specially provided only one counsel fee
can be taxed in an action, Such fee must . laxed on the com-
pletion of the action and cannot be taxed before that event is
reach'd. Where, on & motion for continmanee, based wpon the
absence through illness of defendant, who was alleged to be a
necessary and material witness on his own behalf, the continu.
ance prayed for was granted on payment by defendant of costs
of the day.

Held, that a counsel fee was improperly allowed us part of
such costs, and that the appeal from the judgment of the judge
at Chambers reviewing the taxation and striking ont such item
must be dismissed with costs.

Whitman, for appellant. Gourley, for respondent.

Full Court.] Hlan 10,
HarT v, BisserT.

Practice—Joinder of agent and undisclosed principal in ong
action~ 0. - 16, r. G—Pleading-——Nufficicocy  of-—Cosis
where voth parties fail on substantial poluis.

Tu an action for breach of a contract in writing (contained
in various letters and telegrams) plaintiff joined as defendants
both the agent through whom the contract was made and the
undisclosed principal.

Held, dismissing points of law raised by defendants. that
under the Judicatare Act, O. 16, r. 6, plaintiff could juin the
two defendants claiming alternatively against one or the other
and that he eould recovrr at the trial against one or the other.

Semble, that the statement of claim in such ease shonld vead
“the plaintiff elaims alternatively against one or other of the
defendants’’ vathor then ““the plaintiff claims . . dame
BEOS,”
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Held, further, dismissing the point of law raised by plaintiff
that the plea of the defendant B. that if any agreement was
entered into between plaintiff and defendant it was entered into
by B. as agent of the other defendant and not on his own ac-
count, and that at the time plaintiff knew that B. was so0 aceting,
was sufficiently pleaded, there being nothing to prevent the in-
ference that the fact set forth in the allegation that B. entered
into the agreement (in the letters and telegrams) solely as agent
of the other defendant and not on his own behalf appeared on
the face of the correspondence.

0’Connor and Foley, for appellant. Allison, contra.

Province of Manitoba.

KING’S BENCH.

.

Dubue, J.] [July 8.
FirsT NATIONAL BANK OF MINNEAPOLIS v. McLEAN.

Promissory note—Holder for value without notice—Delivery on
condition of signature by another joint maker.

Plaintiffs sued as indorsees of one of four promissory notes
made by defendant to McLaughlin Bros. as part payment of
a stallion sold to defendants, thirteen, in number, and one
Lee, under a syndicate agreement which had also been signed by
Lee. When the agent of McLaughlin Bro. presented the notes
to the defendants for signature, they refused at first to sign
unless Lee would join with them. The agent told them that he
had called to get Lee’s signature, that he was not at home, but
that his wife had said her husband would sign, and added that
he would see that the notes would be signed by Lee, and that, if
he refused, he would sue him to get his signature. On these
representations the defendants signed the notes. Lee afterwards
refused to sign. The defendants took delivery of the stallion,
and had the use of it for one season and a half, after which it
died. Plaintiffs gave evidence to satisfy the judge that they
had discounted the note during its currency, and that they were
holders for value without notice of any defect of any fraud or
misrepresentation in the procuring of it. Defendants eon-
tended that the note was not complete when handed to the agent,
that it was delivered to him conditionally on its being also signed
by Lee as joint maker with them, and relied on the cases of
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Awde v. Dizon, 6 Ex. 869; Hogarth v. Letram, 47 L.J.Q.B, 339,
and Ontario Bank v. Gibson, 3 M.R. 406, 4 MLR. 440, as showing
that they were aiot liable. -

Held, following Merchants Bank v. Good, 6 M.R. 339, that
the above cases are distinpuishable and that the defendants wr
linble to the plaintiffs on the note.

The note, on its face, was regular without anything o sug.
gest to an indorsee that there was any condition,

The defendants veceived full consideration for the notes, as
they got the horse and shared amongst themselves all benefit of
its services to the exclusion of Lee. After ascertrining that Lee
was not to he a joint maker with them, the defendants did not
repudinte the contract or notify MeLaughlin Bros. to take the
horse hack or demand the return of their notes. but by keeping
and using the horse they adopted the eontract.

Althongh. without his name on the note, each of the 13 de.
fendants became rvesponsible for one-thirteenth of the amount
instead of one-fourteenth, vet the share of cach in the horse wag
correspoudingly greater and the defence was more technival than
really meritorious.

Wilson, for plaintiffs. Munson, K.C', for defendants.

UERRY v, Ma.toBa Minning Co,
Dubue, C.J.] Pialy 12,

Contract—Shipment—Place of weighing grain sold - Custs,

Action to reeover the price of a car-load of wheat sold under
a contract in writing containing the following terms: *Ship-
ment st half October, Fort William weight, Government in.
speetion.”’

The wheat was loaded in a ear at Birney, a station of the
Canadian Northern Railway, on 13th October. The shipping
bill, prepared by the plaintiff, was dated the same dayv. but the
ecar was not moved from the station until the 17th. when the
shipping bill was signed by the train conduetor. There was no
agent of the railway company at Birney, but the plaintiff went
to the defendants on th- 14th and told them that the car was
Joaded. Defendants’ manager only received the shipping bill
on 19th Oectober.

Meld, following Barnes v. Shand, 2 A.C. 455, that the wheat
had been ghipped in time and that shipment means gitmply pat-
ting on board.

The car in question was, in tb eguler course of the trafie
on the C.N.R.. sent to Port Arthu., and the wheat was weighed
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there, and not at Fort William where wheat sent overthe C.P.R.,
is generally weighed, and if appeared that the insertion of the
words ¢‘Fori William weight’’ was inadvertently made by the
defendants’ manager himself, who had prepared the original
contract, and that it really rade no difference to the defendants
whether the wheat was weighed at one of those places rather
than the other. :

Held, that plaintiff was entitled to recover although the
wheat had not been weighed at Fort William.

When defendants’ manager veceived the shipping hill, he
objected to the delay on account of the price of wheat having
declined, but offered to pay within $5 of the amount demanded
by plaintiff.

Held, that plaintiff should not have incurred the risk of liti-
gation for so small a sum, and should he deprived of costs un
that account.

Wileon and Davis, for plaintiff. Phippen and Minty, for
defendants.

Full Court.) Wriant v. Batriey. [July 14,

Dominion land serip—.Assignment of —Replevin,

The defendant, having been awarded a certificate or serip
entitling her as a child of half-hreed to loeate 160 aeves of
Dominion lands. made for wvaluahle consideration an assign-
ment of the serip to the plaintiff. This assignment was filed
with the Commissioner appointed by the Dominion Government,
who. thereupon, handed the serip to the plaintiff. T'nder the
Order-in-Couneil regulating the issue of the serip and the rights
of the recipients, the Commissioner was forbidden te rocognize or
sceept assignments of serip or to deliver them to assignees: and
it was required that the aetual lands sleuld be located. by the
allottees of the serip personally.

After the serip came to the hands.of the plaintiff, the defen-
dant got possession of it and refused to.give it up. Plaintiff
then replevied it in this action.

Ield, that the effeet of what had been done was the same as
it the defendant had personally reccived the serip from the
Commissioner, and had then sold and delivered it fo the plaintiff,
and that the plaintiff was entitled to the possession of the serip,
there heing nothing illegal in the transaetion that had taken
place, Defendant micht still refuse to loeate the lund under the
serip, and the plaintiff might thus be unable to get the land or to
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derive any benefit from the serip; hut he was entitled to the
actual possession of the document, the right to which was the
only point in issue in this action.

Bradshaw, for plaintiff. Potts, for defendant.

Full Court.] King v, Nuxx, [ July 14,
Re ROGERE ANDP NUNN,

Municipality—By-law as to repairing buwildings within fire limits
~Ultra vires—Validation of by-laws by subscqurnt legis.
lation,

In King v. Nunn the rule nisi asked for a writ of certiorari
to bring before the Court a convietion, dated Mareh 8. 1905,
made by the Police Magistrate of Winnipeg, wherehy the de
fendant was convieted of haviug wunlawfully commenced the
repair of a building without first having submitted the plans
and specifications of the proposed repairs to the Tuspeotor of
Buildings for inspection, and without obtaining the suid inspee
tor’s written certificate that the proposed repairs were in com-
pliance with the provisiohs of By-law No. 1615,

In Re Rogers and Nunn tue rule nisi asked to restrain the
same magistrate from hearing and adjudicating upon a charge
laid by the same inspector against the defendant for having
unlawfully re-erected the same building contrary to the provie
sions of the same by-law, which was enacted on 8th May, 1899,
The alleged re-erection econsisted of certain repaivs 1o a frame
building which was within the first-class fire limits and had been
damaged by fire. The cost of the repairs made by the defendant
was only about $50, although bther repairs and fixtures were
put in by a tenant. A clause of the by-law provided that, if re-
pairs should cost as much as 40 per c.nt. of the actual valne of a
building, they should he considered a re-erection thereof and
subject to the by-law, and the prosecution relied on this provi-
sion in pressing the charge of unlawful re-erection of the build-
ing. Hoth rules were argued together and dealt with in one
judgment.

The provisions of the Municipai Aet, with its amendments
to the date of the by-law, under which such by-law might be
claimed to have been authorized, are found in subss. (a) and
(b) of 5. 607 of R.8.M. (1892), c. 100, and give the City of
Winnipeg power to pass hy-laws for regulating the crection is
specified narts of the city of wooden 1 -ildings or additions
thereto or alterations thereof, and for prohibiting the evection
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of bnildings -vith the walls other than of brick, iron or stone,
within defined areas, and for regulating the repairing or altera-
tion of roofs or external walls of existing buildings within the
gaid areas, so that the said buildings might be made more nearly
fire-proof; also for regulating the size and strength of walls,
beams, joists, rafters and roofs and their supports in all build-
ings to be erected or repaired or added to, and for compelling
production of the plans of all buildings for inspection, and for
enforcing the observance of such regulations.

Held, 1. The by-law in question, in 8o far as it required the

submission of plans and specifications of proposed repairs to.

the Building Inspector, and the obtaining of his certificate he-
fore the commencement of repairs fo any building, was ultra
vires of the City Council, an- that the convietion was bad.

2. Repairs to a building do not censtitute a re-erection
thereof, and it was ultra vires of the counvil to enact that, if
the proposed repairs should cost 40 per cent. of the actual value
of the building theyv should be considered a re-erection thereof
and subject to the hy-law, and that the rule for a prohibition
should he made absolute to stop the prosecution on the charge of
unlawful re-erection.

In 1899, subsequent to the enactment of the by-law in ques-
tion, the Legislature passed certain amendments under which
the city might have re.enacted the provisions of the by-law ob-
jected to, and under which the council amended other provi-
sions of the same by-law,

Held, that this had not the effect of re-enacting the clauses
objected to. The subsequently amended clauses did not affect
in any way the operation of the clauses in question. The yy-law
is not such an enactment that all the parts of it are uccessary to
each other’s working. Through it is limited to eertain subjeets,
many large portions of it might be omitted without affecting
the working of other portions.

Section 6 of the Winnipeg charter, passed in 1902, was cited
a8 validating all then existing by-laws of the city.

Held, that the effect of that section was merely to provide
that the then existing by-laws should stand as they stood before
the passing of the charter. It could never have been in the
contemplation of the Legislature to validate such a body of sub-
ordinate legislation as the City Council might have passed with.
out first earefully examining all the by-laws to see that the
limits of jurisdiction had not been exceeded. Such an intention
could only be presumed from clear and distinet enactments open
te no other construction.

Rules absolute without costs.

O'Connor, for defendant.  Comphell, K.C.. contra.
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Full Court.] [July 1.
Fonsrca v. Laxke or THRE Woops Miuuing Co.

Negligence—Liability of owner of unsafe premises for injury to
person falling into a hole.

The plaintiff went to defendant’s premises on their invita.
tion to examine the roof of the building, and give aun ecstimate
as to cost of vepairs required. There was a cupola covering part
of the roof and having windows at the north and sonih ends
furnishing good light on the floor of the cupola. This tioor was
reached by a ladder leading up to an opening in the floo,
and there was another opening in the door 2 feet U inches
by 1 foot 8 inches, giving light on the floor below and totally
ungarded,

The plaintiff, accompanied by defendants’ foreman, aseended
to the cupola in broad da:\'light and viewed the reoi through
one of the windows. In stepping back from the window, the
plaintiff, not noticing the last mentioned opening, {ell through
it and was injured.

The plaintiff was a cor.ractor for foofing and repairing
roof, and accustomed to go upon roof and into atlies and un.
used and unfloored places, where holes and trap Jdoors might
exist, and the foreman, though present, did not think it neees.
sary to warn him about the opening which was plainly visible

Held, that defendants were not liable: Tndermanr v. Dates,
LR 1 CP 274, LR 2 C.1 . 311, distinguished,  Thomes v,
Quartermaine, 18 Q.B.D. 685; IImdfm'«l v, MeClary, 24 S.CR,
291, and Johnson v. Romberg, 51 N.W, Rep, 1051, followed,

Full Court.] CagroLL v. McVigaR, Lluly 4

Mechanics’ Lien Act—-Sub-contractors’ den when amount pay-
able under building contract only on complelion of work—
Percentage to be retained from contractor—=NSerics of jobs
done under separate orders.

Action by sub-contractor to enforee lien under R.8.)M. 1502,
¢, 110, against the contractor and the owner.

The building contract only provided for payment on the
completion of the whole work; and as the contractor abandoned
the work before completion, the owner contended ‘hat he was
not bound to pay anything, either to the contraetor or to any
sub-contractor, until the whole work was performel. He had,
however, made payments to the contrastor during the progress
of the work amounting to $750 in all.
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Held, following Russell v. French, 28 O.R. 215, that the per-
ceptages required by s. 9 of the Act to be retained by the
owner from the contractor are intended to form a fund for the
protection of sub-contraetors, not subject to be affected by the
failare of the ecairactor to perform his contract fully; and, as
‘the plaintiff’s lien was the only one filed and enforceable, he
was entitled to have his lien declared valid for $150, being
twenty per cent. of the $750 paid by the owner which was shewn
to be the aetual value of the work done and materials furnished.

1t was also claimed on behalf of the defendant that the plain.
tiff's work was done under three different contracts between
him and the contractor, and that, as to the first one, the putting
in of a furnace, his lien was not filed within the time required.
He swore that the putting in of the furnace, of the soft water
tank. and of the pump, although ordered at different times, was
done by him as one job. ‘

Held, that, whep a tradesman 1» <oing such jobs, all in his
line of husiness, although ordered or requested to do first one
and then another, he should not be required, in order to secure
payment, to file a lien afte. compieting each piece of work.
Filing the lien when he has completed all the separate pieces
or work should be considered sufficient.

Potts, for plaintiff. Robson, for defendunt.

Full Court.] Hickey v, LEGrESLY. FJuly 14

Foreign judgment—Pleading defences tha! had been sct up in
the original action—King’s Bench Act—Embarrassment or
delay as ground of striking out pleadings.

This action was brought on a judgment recovered in the
Supreme Court of Cape Breton. The d.fendant pleaded a num.
ber of defences t« the original cause of action in Nova Seotia with
a further allegation that, according to the laws of that Province,
the facts so pleaded would cohstitute a good defence there.
These defences had been actually raised in the original action.
Plaintiff then applied for an ordes striking out these defences.

Sub-s. (1) of 5 38 of R.S.M. 1802, c. 40, enacts that, in an
action on such a judgment, the defendant ‘‘may p ead to the
action on the merits, or set up any defence which might have
been pleaded to the original cause of action for which such
Jjudgment has been reccvered,”’ with the provise that ‘‘the oppo-
site party shall he at liberty to apply to the Court or a judge to
strike out any such pleading or defence upon the ground of
emburrassn.ent. or deiay.”’
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Held, that the defences allowed by this provision are not
limited to such as might have been, but were not, pleaded as the
original action, but include such as were actually pleaded there,
subject to the power of a judge to strike them out on the groung
of embarrassment or delay. '

In answer to the application, defendant set up by affdavit
that he had fully intended to defend the Cape Breton action,
but that, owing to misunderstanding, he was unable to be pre.
sent when it came on for trial, and that, as a result, judgment
went against him by default.

Held, that the pleas should not be struek out. Fault v. M-
Nabb, 1 M.R. 35, distinguished, on the ground that in that cage
the defences sought to be raised in this Court had heen set yp
‘n the original action and had been fully gone into at the trigl
and finally decided in favor of the plaintiff, and had been
struck out on the ground of embarrassment and delay.

Myers v, Prittie, 1 M.R. 27, not followed. British Linen (o,
v. McEwan, 8 M.R. 99, discussed.

Hoskin, for plaintiff. Locke, for defendant.

Perdue, J.] {June 16.
Savaee 2. Canapiaxy Paciric Ry, Co,

Discovery—E xamination—Privileged documents—Reports of off-
cigls to company respecting accidents.

Action by widow for damages for the death of her hushand kilk
ed in a railway collisicn, alleging negligence by the defendants,
Tue chief elerk in the office of the General Superintendent of the
central division of defendant company admitted on his examina-
tion thai the reports as to the accident, claimed to be privileged,
were made before the defendants had any notiee as to litigation,
and were partlv in view of possible litigation and partly in the
asual course of business, the company’s rule requiring that par-
ticulars of every accident should se promptly reported to the
proper officer by telegraph confirmed by mail. The defendant
refused to say whether the accident was reported by wire or mail
or to indicate by their numbers the reports made to the Super
intendent. He admitted. however, that the documents for which
privilege was claimed contained reports made under the above
rule.

Held, 1. Following Wooly v. North London Ry. Co. LR
4 (.P. 602, that such reports were nol privileged.
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9 When such information is furnished it is for the judge
to decide the actual question of privilege on further motion.

3. It any of the irformation sought was not within the
knowledge of the deponent, he must ascertain the facts and give
the information. Bolckow v. Fisher, 10 Q.B.D. 161; Southwark
Water Co. v. Quick, 3 Q.B.D. 321, and Harris v. Toronto Elec-
tric Light Co., 18 P.R. 285, followed.

4. The information required to be given is not privileged
pecause thereby the names of some of the defendants witnesses
might he disclosed: Marriott v. Chamberiain, 17 Q.B.D. 165:
Storey v. Lord Lennox, 1 Keen 341, 1 M. & C. 525: wmphrey
v, Taylor, 39 Ch. I, 693.

5. Questions as to whether reports had been sent as to the
condition of the locomotive before the accident, and as to repairs
thereto, must be answered.

0’Connor, for plaintift. Robson, for defendant.

Province of Britisb Columbia,

SUPREME COURT.

Duft, J.] McLaaax v, McLiagax, [June 13

Probate—Affidavit verifying endorsement on writ——Citation—
Scrviee of—Order LXX., r. 1—Curative provisions of —-
Practice,

Where in an aetion brought for the purpose of revoking a pro-
bate, the rule requiring the filing of an affidavit verifving the
endorsement on the writ has not been complied with, the pro-
ceeding should not be invalidated, but the curative provisions
of Order LXX,, r. 1, ought to be applied.

Where the rule vequir.ag the issue of a eitation calling o
the defendant to produce the probate has not been followed, pro-
eeerlings will be stayed until this is done, at the cost of the party
respousible for the omission,

HeDannell, for plaintiff.  Griffin, for defendant,

Dutt, J.| MeLLor v, MELLOR, [July 31,
Iuterim alimony—Jurisdiction—Order LXXI., r. 1=-Validity
of—Statutory validation of Supreme Court Rules, 1890,

The Court has jurisdiction to grant interim alimony pending
an sction for divorce,
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Application for alimony by the wife, who is living apan
from her husband and supporting a family of three children,

H¢ld, that in view of the interpretation for ycars past put
upen the Rules, and ospeeially in view of their validation by
statute, it would not be proper to give effect to the view that the
right to grant alimony independent of the proveedings in
divorce or matrimonial causes did not exist. On the conts
there was the power to decree alimony as provided under Order
LXXT, and that certainly if any such ultra vires contention
was to be seriously advanced, it would have to be by way of
appenl {o the Full Court.

Ao B McPhillips, K.C., for plaintift. , Ebcrfs, ¥ for
defendant,

COURIS AND PRACTICE.,

His Honour, Judge Morrison, junior judge of the County
of Grey, Onlario, hus been appointed vounty judge of Prinee
Edward, C. H. Widdifield, barrister, of Picton, takes the place
thus vaeated,

1. J. Cannon, K.C.,, formerly Deputy Attorney-tioneral of
Quebee, becoines puisne judge of the Superior Court of Quebes,

Flotsam and Jetsam,

Two men were brought before the mogistrate in Belfast the
other day charged with fighting on the public street, Both
pleaded *‘Not guilty.”’ After hearing the evidence of the eon
stable, the magistrate discharged one, and was ahout to iinpose o
fine on the other, when his released comrade shouted out **Yer
worship, we worn't fightin’ when the polis tuk us, we were tey-

T

ing to separate each other.’’ Both got off.




