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TO OUR READERS.

Ten years ago the first number of the
Upper Cunada Law Journal, and Municipal
anfl Local Courts Gazette was published
With this number will commence the cleventh
year of a publication for which even our best
friends anticipated but a short life.

l;.ljhe result has assured us that the under-
g, ing was l.msed on a proper foundation,

omnlepce(l with many interests in view. and
cmbracing subjects of value and intere’st to
various classes, the conductors from the firsg
hoped to make the Law Journal ‘“ generally
useful, as well to the profession as to county
officers, officers of division courts, magistrates,
coroners, and municipal functionarics ;" indee(i
it was only by such a combination that a
:uf’ﬁcwnt fupport could have bLeen obtained
© meet the expenses of g law periodical.
At first g very
came fr

om county ;::lgg' rision o0 " ofne,
1atter1y. this somewhatlv;:a?:gzgur;s(flﬁ cfl:;;
professional men anq county a;]d division
court officers stand nearly on a par as to
num})ers in the subscription Jist, We have
copt.mued to enlarge and improve upon the
:}rl;gmal design, but with little return beyond
hy c;ur‘r.ent expenses and abundant and flatter-
{i estimony to the value of the publication,
sub‘;cl:iapsti(l))een Tepresented to us that if the
g " were reduced one-third, the circu-
Wwould at onge be doubled ; but, according

to the present arrangements, this would not
be possible without a positive loss. We
have also been made aware that clerks and
bailifls of division courts, and suitors in the
remote divisions, and also magistrates and
municipal officers, ohject to pay four dollars

a-year for a publication in which so much

matter for the lawyers appears, the same

being of little value to them; and, on the

other hand, professional men say that they

are made to pay for matter devoted to the

information of division court and other officers

magistrates, &c., and which they care little

or nothing about. And some again contrast
the price of the Law Journal with the news-

papers; but such a comparison is most unfair

as the subscription lists of (he leading journals

are forty or fifty times larger than ours—and

this must always be the case. With a pub

lication confined to a particular subject, and
limited to a few classes, the circulation 7ust
be limited.  After the first thousand, the

expense of printing is little beyond the cost
of the paper, and hercin lies the ability of
Jjournals with a large circulation to scll ata
low rate. .

In order to meet the views and wishes of
allour supporters the conductors have decided
on publishing separately 7'he Upper Cunada
Law Journal and The Local Courts and
Municipal Gazette at greatly reduced prices:
the former to contain the matter intended
more particularly for the profession, the latter
to include subjects of special importance to
county and division court officers and suitors,
magistrates, municipal officers, &c.  In this
we follow a similar plan acted on in respect
to the English Law 7imes and County Courts
Chronicle, both which periodicals are pub-
lished at the same office, a portion of the
matter appearing in both.

Under the new arrangement, it is not
proposed to curtail the amount of matter
usually given to the profession in the Law
Journal, whilst the matter for the other classes
of our readers will be increased. The cash
subscription to the Law Journal will be re-
duced to $3 yearly, and the cash subscription
to the Local Courts Guzette will be $2; and
as a portion of the matter suited to both pub-.
lications may be transferred from the former
to the latter, to persons taking both publica-
tions the charge will be $4 yearly. If not
paid within one month, the charge will be
—for the Law Journal, $4; for the Local
Courts! & Municipal Gazette, $3 ; for both, §5.,
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Both publications will be sent to our present
subscribers, unless, immediately after receiv-
ing the first number of each, they express a
desire to subscribe for the Law Journal or
the Local Courts’ Gazette only, in wheh case
such persons are requested to return the other
publication to the publishers,

Qur early friends must see in this new
arrangement proof of our appreciation of the
support received, and a desire on the part of |

within the reach of all.

The judges of the county courts, county
officials and division court officers, could
with a very little effort double the number of
our subscribers for the Local Courts Gazette,
and the Law Journal will now be at so low a
price that not only every practitioner, but

-every law student should give us their sup-

port. Unless great additions be made to the |
subscription list, we shall sustain a loss in
publishing, and the business of this year must
determine whether or not it will pay to con-
tinue both publications.

Very complete arrangements have becn
made to carry' out satisfactorily the new !
arrangements, and the Editors have pleasure !
in stating that Henry O'Brien, Esquire, one

and at present engaged in a work on the Divi- :

been assisting, is now joined with the present
Editors.

The circular letter copicd above, which was
sent to most of our friends, will sufficiently
explain the appearance of this the first num-
ber of the Local Courts’ and Municipal Qazette
for Upper Canada as a separate publication,
Published for ten years in connection with and
-under the shadow as it were of the Zaw Jour-
nal, the Local Courts' and Mun ielpal Gazette
now appeals for support mainly to those at
whose instance it was first originated, and
whose interests it is now more than ever in a
‘position specially to serve.

The class of persons for whom this publi-
cation is more particularly designed are nu-
merous enough to give exclusive support to
an organ of their own. Not to speak of
magistrates and county and municipal offi-
cers, there are about 500 officers connected
with the Division Courts, each and all of
whom niffy well be expected to subscribe and
to interest themselves for the publication.
What we have done in the past will be a

sufficient guarantee that, with more available

space, the information and assistance of Mag-
istrates, Division Court, Municipal and School

officers, and of business men, will be fully |

and faithfully attended to.

The present plan of the Local Courts
Gazette is specially framed to suit these
classes, and to present to them in brief form |

. and plain language whatever information we

may be able to gather with special reference

to their powers, duties and employments ;
and the arrangement of the present number
will serve to illustrate the design We direct

particular attention to the title in another |

column—** Magistrates, Municipal and Com-

mon School Law,” and “Simple Contracts

and Affairs of Every Day Life.”

Under the new arrangements, the cases hay- -
ing special reference to County and Division -

Courts will as a general rule be published in :

the Local Courts Gazette at length, and no-

ticed editorially. No standing heading there-

fore will be found for notes of cases relating

to them, as they will appear amongst the

reports on the later pages. Attention will

however be directed to such notes of cases

under the heads referred to, as may appear -
to have a bearing on the business of the Divi- |
sion Courts or the duties of officers connected :

with them.

Our readers must be aware that to make
the Local Courts Gazette a separate publica-
tion on its present plan involves great addi-

tional labor and expense, yet we put the cash -

price at $2, hoping that a large subsecription
list will afford a suitable return, and we expect

that all whoapprove of it will eXert themseclves

to procure subscribers.

It was found necessary in the Law Journal ‘

and Local Courts’ Gazette to publish matter
suited to the various classes that supported
the joint publication. Now that they are

severed, and ecach contain its own special

matter, it remains to be seen whether the -
classes to whom its journal is specially
devoted are able to support an organ of their

own. However we are hopeful on this head,
for well-informed friends assure us of success,
and Magistrates, Division Court, Municipal
and School officers, and country merchants
form a very large and influential part of our
community.

S e i

The Local Courts Gazette will be issued |
during the first weck of each month. Thisand .

the next number will be necessarily somewhat
delayed by the alterations that have been made.
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INTERPLEADERS IN DIVISION COURTS.

. Interpleader issucs have been, and seem
likely to continue to be, sources of perplexity
to practitioners and trouble to suitors; but at
the same time, proceedings of this sort are
doubtless of great practical benefit to such

be execution creditors, execution debtors,
or claimants. This perplexity is perhaps
partly owing to a very general false im-
pression as to the precise legal nature of
mte?pleader proceedings.  Speaking on this
subject a learned judge says, “In effect, the
feigned issue (between the claimant and the
execution creditor) and judgment thereon is
no more than an interlocutory proceeding in
fmother suit, in the nature of an interlocutory
Judgment, wherein the court are subsequently
to act in disposing of the rights of parties.”
Another judge says, “It is like an interlocu-
fory proceeding in another action, * * It
18 not strictly a suit in the eye of the law.”
(See Salter v. MelLeod, 10 U. C. L. J. 299.)
These remarks should be borne in mind in
considering the subject.

Our readers will find in another column
the report of a case on this subject (Munsie
V. McKinley et al) of considerable importance
to those connected with Division Courts.

The first point there decided is that a Jjudge
of a Division Court may, notwithstanding the
Provision in the statute depriving those
Courts of jurisdiction where the right or
title to lands comes in question, try an inter-
pleader issue as to goods, even though the
enquiry may involve the question of title
to land.

'l:he other part of the case, to which we
d.esm? at present particularly to draw atten.
tion, 1s with reference to the intervention of a
Jury in interpleader cases.
of‘: l;l:ryi;lag been.summoned at the instance
dcfendal.)nt:n iff, which was objected to by the

1cant, on the ground that there was no
provision in the act for juries on the trial of
such issues. The judge overruled the objec-
tion, and the defendant thep brought up the
qQuestion before the Court of Commop Pleas

Scc.tion 119 of the Division Coyr Ac;;
permits either party to have a Jjury in actions
of tort when the amount sought to be reco-
ver'ed exceeds ten dollars, and in all other
:l;:illons when such amount exceeds twenty
cou:r& The next section points out the

56 to be adopted by the parties requiring

A}

ajury. Section 175 says that the judge shall
adjudicate upon the- claim, and make such
order, &c., as to him seems fit. The wording
of these sections seems to preclude the idea
that a jury can be had in interpleader issues
ag in ordinary cases, on the application of

; !either party. Such is the opinion we have
persons as are unfortunate enough either to |

before expressed, and agreeable to this was
the decision in the case before us,

In giving judgment on this point, the learn-
ed judge said—*In regard to the question as
to whether the judge dlone is to adjudicate
upon the claim in interpleader, or may sum-
mon a jury, or whether either party may
require a jury, we think the directions of the
statute are plain: ‘The County Judge having
jurisdiction in such Division Court skall ud-
Jjudicate upon the claim.’”

It has been considered, however, by several
of the most able of our county judges,
that they could, under section 132, order
a jury to be empannelled, to assist them
as it were in coming to a conclusion upon
‘“any fact controverted in the cause” betore
them ; and this course has often been taken,
and with much advantage, for there is no
class of cases in which the assistance of a
jury would occasionally be more welcome to
a judge than in interpleader issues.

We must not, however, hastily conclude
from this decision that section 182 (which
does not appear to have been referred to by
counsel or by the Court) is inoperative in
cases of this nature, but we desire to draw
the attention of our readers to the decision,
and we may have occasion to refer to it again.

SUNDAY TRAVELLERS.

The subject of the sale of intoxicating liquors
to travellers on Sudays, and who are bona
Jfide travellers, has lately come up for discus-
sion both here and in England.

Section 254 of our Municipal Act prohibits
the sale or disposal of intoxicating liquors to
any person whomsoever, from or after the hour
of seven o'clock on Saturday night till eight
o'clock on the morning of the following Mon-
day, and during any further time on the said
days and any hours on any other days during
which by any municipal by-law all places for
the sale of intoxicating liquors, or the bar-room
thereof, ought to be kept closed, save and ex-
cept to travellers lodging at, or ordinary
boarders lodging at, such places; except for
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medicinal purposes, & The words of the
corresponding English acts are various, viz. :
‘“except as refreshment for travellers;” “ex-
cept as refreshment to a bone filde traveller or
a lodger therein;” and, in the last act, ‘“except
to a traveller or lodger therein.” Bat it is
apprehended that these expressions are all
substantially the same,

It may here be remarked that, in our act,
the words ““ lodging at” are used in addition
to the word “travellers,” and it might perhaps
be argued that these words imply something
more than the simple word * travellers,” and
that their introduction was intentional, and
that they must be interpreted to mean travel-
lers having a temporary habitation or hired
room or resting place for the night. But with-
out expressing any opinion on this point, or as
to how these words may be affected by the con-
text, ‘“or ordinary boarder lodging at such
place,” we will now proceed to notice the deci-
sions alluded to.

In the first place, section 282 of the Muni-
cipal Institutions Act empowers municipal
councils to make by-laws for the preservation
of public morals, and particularly alludes,
amongst other things, to enforcing the duc oh-
servance of the Sabbath and the suppression
of tippling houses, &c. This power, however,
is subject to the provisions of scction 254,
already referred to, and, as might have bLeen
expected, a by-law forbidding the sale of in-
toxicating liquors o any one was adjudged to
be bad (In re Ross v. Mun. of York and Deel,
noted in another column.)

The most recent case in England on the
question as to who are “ travellers” is Zaylor,
appellant v. Humphrics, respondent, 13 W.
R. 186. The facts were these:—The appel-
lant kept a public-house at a village about
two miles from Birmingham. One Sunday
morning, a police constable, on passing the
house, found the door closed, but not fas-
tened. He entered and saw some thirty men
and women, in different rooms-—some had ale
and bread and cheese before them, and some
of the men were smoking. The bar-maid said
that they were all strangers, and on being
asked if they were “travellers,” the appellant
said they were. The appellant was summon-
ed before the local magistrates, under the act,
wken it was proved by two of the customers
on the océusion that they resided in Birming-
ham, and that they had walked through lanes
and fields seven or eight miles before reaching

this public-house, where they had ale and
bread and cheese, and that they did not leave
home with the intention of stopping at the
house, and that before being served they were
asked if they were travellers, and they said
they were.  The magistrates convicted the
appellant, but an appeal from this conviction
was sustained ; Erle, C. J., in giving judgment,
saying that ¢ the word ‘traveller’ ought to be
considered to include all those who fare
abroad, either from a desire to enjoy country
sights and 'sounds, or from any other motive,
cither of business or pleasure; but that it
should not include a person coming abroad
mercly because he desired to go to a public-
house to obtain drink; and that any sup-
ply of refreshment needed by reason of such
faring abroad ought to be construed to be
refreshment to a traveller; and that the bur-
then of proving that there had been a breach
of the prohibition in the statute is cast on the
informer, and that if the publican believed,
and had reason to believe, when he supplied
drink, that he was supplying refreshment to
to a traveller, he ought not to be convicted.
The circumstances under which the guest was
admitted and supplied, would be matter for
consideration in deciding whether the publican
had reason to believe, and did believe, that he
was a traveller within the description, either
when he adwmitted him, or when he after-
wards supplied him, such as whether he
was a stranger or neighbour; whether he
delayed longer or took more than was consis-
tent with the need of refreshment. The
distance also would be relevant, but no rule
can be laid down for a definite distance, as
that which may be short for the vigorous
may be long for the weakly.”

It has also lately been decided in Fngland,
under the same act, that a person who has
taken a ticket and is about to start in a rail-
way train is a “traveller” within the act:
(Fisher v. Howard, 13 W. R. 145.)

From these and similar decisions, it is clear
it makes no material difference under the act
whether the person supplied is a traveller on
business or on pleasure. Some such rule,
moreover, as that laid down in the case from
which we quote is absolutely necessarys for the
protection of tavern-keepers. All they can do
is to ask their customers the question whether
they are travellers; the latter need not sub-
mit to a cross examination; and a tavern-
keeper refusing to entertain travellers, does
s0 at his peril,

’



January, 1865.)

LOCAL COURTS & MUNICIPAL GAZETTE.

[Vol. 1.—5

In a country like this there are few large
cities, and none to be compared in size or
density to cities in the old country, and a
few minutes walk would bring a person into
the ficlds from any of them, and a few minutes
more bring him back again; and though this
may not in the slightest degree affect the
principles of the decisions referred to, it
would nevertheless be well in any case in
which the facts were at all similar to those in
Taylor v. Humpkries, for those concerned to
keep in view the different positions of the
cou.ntries, as one of the “circumstances under
which a guest is admitted and supplied.”

A WORD TO MAGISTRATES.

) The case of Connors v. Darling (reported
in Volume X. of the U. C. Law Journal, page
291), ought to serve as a warning to magis-
trates. There was no imputation of bad faith
or improper motive to the defendant, who
was a magistrate, but the plaintiff nevertheless
suffe.red by reason of an illegal imprisonment
on his warrant, and it is probable the defen-
dant will not get out of the difficulty under
three hundred dollars for damages and costs,

Our readers will remember the facts of the
case: the defendant was charged with larceny
and.brought up on a warrant before the
maglstra.te. He..did not offer bail or ask for
an. examination, and the magistrate, under a
mistaken notion of duty, at once made out a
wa.rrzmt of commitment for trial, instead of
bringing the accuser and accused face to face
and taking the evidence of witnesses in the
manner pointed out by the statute regulating
the duties of magistrates out of session :
(Con, Stat. Can., cap. 30.) .

It was urged for the magistrate that he had
fznl‘}a\ Jurlsdicti?n, and was consequently with-
X © protection given by the act for the
E;‘o elc;‘on of magistrates (Con. Stat. U. C,,
cap. 1 6), and the judge of the County Court

in which the action wag brought felt naturall
embarrassed in this very pec?ﬂiar cag(; an(‘l ii

a very carefully considered judomenAt ’at las
and with much hesitation, deci?led in‘ f~wo‘ k t‘f
the magistrate ; but the Court above'wlr:l?t
w_illing to sce cvery reasonable pr:)tecltli:n
given to magistrates, théught that the law
Wwould be in a singularly unsatisfactory state
;f)j lﬁlfre cou]‘d be no redress for such ap
prcci)‘ committed in clear violation of the
SC words of the statute, although with-

out any improper motive in the person com-
mitting the injury.

Magistrates have by some means got the
notion that the statute just mentioned enables
them to do anything with impunity, if only
they act with honest intentions. Never was
there a greater or more dangerous mistake.
The statute, no doubt, like charity, covers a
multitude of sins, and really leaves many griev-
ous wrongs committed by magistrates in the
exercise of their great powers wholly without
redress., But when a magistrate has no
jurisdiction, or acts as in the case of Connors
v. Darling, he must abide the consequence,
for, as suggested by the learned judge
(Hagarty, J.) who delivered the judgment of
the Court of Queen's Bench, injuries to
liberty and property committed from mere
ignorance may be as damaging. in their
results as if committed from vindictive or
malicious motives.

This case, will, we hope, make magistrates
careful on their own account, when acting
under any statute, to have the law before
them, and to follow its directions closely;
and above all to remember that the law
strives anxiously to guard against illegal im-
prisonment, except on a clearly defined
charge made out by witnesses brought face
to face with the accused, and that juries may
properly give liberal damages for an illegal
imprisonment.

COUNTY ATTORNEYS AXND DIVISION
COTURT CLERKS.

We are informed from several quarters
that the County Attorneys in Upper Canada
have come to an understanding to make no
allowance whatever to Division Court clerks
purchasing stamps in quantities. 'We hope
that this is not the case, for we think it would
be exceedingly unfair, and we fail to see upon
what ground it can be defended. By Con.
Stat. U. C., cap. 20, County Attornies were
allowed four per cent. on fee fund moncys
passing through their hands. For this they
had to see that all Division Court clerks duly
accounted, and to report them if default
made; to examine a number of accounts each
quarter ; to render accounts to the Minister
of Finance, with such particulars as he might
require; to pay the salaries and disburse-
ments authorised ; to report on any deficiency
and obtain the Governor’s warrant to make it
good. Now they have simply to send their
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orders for stamps, and to hand them over as
required and paid for, to clerks. The work to
be done now certainly seems to us not one half
what it was before, and yet there is one per
cent. increase in their allowance. * But,” say
the County Attorneys, “ we have to lie out of
the money paid for stamps some time, and the
per centage is little enough.” Well, so have
clerks of courts, and for a much longer time,
for they must have on hand a stock of stamps
sufficient to keep the business of the courts
going on, and generaily have to wait for the
cost of stamps till judgment in a case is ob.
tained. Now if we are rightly informed,
County Attorneys are allowed a standing
credit with the Government of from $300 to
$500, but they will not give clerks credit nor
allow them any percentage on the purchase
of stamps in quantities. Tt will be wise for
County Attorneys to reconsider their deci-
sion, if indeed it be correct that they have
determined to act as stated, for the clerks are
a large and influential body of men, and their
clamor for justice will not be lightly esteem-
ed. There is a certain story about a goose
that laid golden ecggs, and—eerbum sap.
However, we would be much pleased to see
a proper understanding on the point between
these officers, and at present do not desire to
say anything more. County Attorneys are
certainly not, we know, properly paid for
their services generally; but in this parti-
cular matter justice calls for a fair allowance
to Division Court clerks, who are the worst
paid officials in the country.

SELECTIONS.

A MAGISTERIAL FOOTPAD.

A Continental paper relates the following
curious incident: — One night last week, M.
M » & magistrate, when returning home
through a dark and narrow street, cane into
violent contact with a passenger, who in-
stantly made off with all speed. The judge
immediately felt for his watch, and find-
ing that it was not in his poeket, an
after the supposed robber and demanded its
restitution.  The man hesitated a moment,
but at last handed him a wateh., Qg arriving
at home M. M was astonished to gee his
own watch on a table. The next morning he
went to the police office, related hig adventure,
and gave up the watch which he had so
strangely obtained on the previous evening.
The offi®er on duty then infirmed the magis-
trate that a person had just called to complain
that he had been roblbed of his watch in the
street mentioned, and the fact was at once

ascertained that both the magistrate and the
complainant had mistaken each other for
robbers.— Law Times.

ODDS AND ENDS.—OLD LAW REPORTS.

Usley’s case records an interesting fact in
the history of—turkeys. Thus it runs:

“Trespass. Plaintiff declares that the de-
fendant did break his close, and eat his grass,
&e., cum averiis suis, scilicet, oxen, sheep,

hogs, apibug, that is to say, turkeys.” And the .
Judge in this case did not hold that turkeys |

are not comprised
averia, which is an old law word, and these
fowls came but lately into England.
upon this it was directed to cover the damages,
for otherwise, if the damages shall be jointly
given, and it be ill for this, because of the
turke;'s, for the reason above said, it will over-
throw all the verdict.”— Cluyton’s Reports.

H

within the general word |

And .

THE LAW & PRACTICE OF THE

DIVISION COURTS.

(Continued from page 318, Fol. X., U. C. L. J#)

The requirements of the rule of practice in -

the Superior Courts as to the plea of “ General

issue by Statute,” are not in terms incorpo-
rated with the procedure of the Division Courts, :
though section sixty-nine of the act ought to '
be adopted and-applied in all such cases. The |

defendant in a Division Court, desiring to avail
himself of a defence under a statute, must give
a notice in writing six days before the trial

R

(sec. 93,) and the general form (No. 9,) of

* Notice of defence under Statute,” evidently

contemplates a description of the particular |

Statute under which the defence is offered.

The principles of practice in the Superior
Courts, applicable to actions in the Division
Courts, would therefore demand that in plead-
ing the general issue, or not guilty by statute,
the year of the reign in which the act of par-
liament was passed, as well as the chapter and
section of the act upon which the defendant
relies, should be embodied in the notice or

MR i S

stated in the margin before the defendant could
be allowed to avail himself of the privilege of i

giving any special matter in evidence in actions

for things done under the Division Courts Act.

The words in section 194 are very general ?
the defendant “may give any special matter
in evidence,” under the plea of “ not guilty by
statute.”

When properly pleaded therefore, :

PERE S

it lets in, not only defences peculiar to the :

* By an error of the press on this page “126, sec. 13,” 18
put for “12¢, sec. 11.”
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statute under which it is pleaded, but also
those which are available at common law.
(Ross v. Clifton, 11 A. & E. 631; Williams v.
Jones, 11 A. & E. 645 ; Eagletonv. Guiteridge,
11 M. & W. 465.)

Large powers toadjourn the hearing, to per-
mit either party in a Division Court suit to
serve any notice necessary to enable him to
enter more fully on his defence, are given by
section 86, and there may be cases when it
would be proper to enable a defendant, who had
omitted to do so, to give notice of (or plead) the
general issue under section 194, but in such
case, and as one of the terms, the judge ought
to require the defendant to state specifically
tl.le. special matter or matters he purposes
giving in evidence.

The privilege of giving any special matter in
evidence, under the general issue, has been
strongly impugned as a violation of the first
principles of justice, and the expediency of
granting it, to paid officers at least, admits of
much question.  When, therefore, a matter
comes as an appeal to the Jjudge's discretion,
he ought to take care that the plaintiff has full
knowledge of the particular defence that is to

be set up against his claim, when it comes on
to be tried.

MAGISTRATES, MUNICIPAL &
COMMON SCHOOIL LAW.
NOTES OF NEW DECISIONS AND LEADING
CASES.

) [Under this head will be placed notes givin
in S}xbstance new decisions relating to the lav%
a8 it affects Justices of the Peace, Coroners
County, Town and Township Municipa]ities’
School Trustees, Municipal Officers and Coni
stables, with occasional reference to establisheq
(}';ases of generfil importance, and which may
le called leading cases on {he branch of the

aW to which they refer.]

—

VaGranT ACT—GAMING.—The English act on
this subject designates ag g rogue and vagabond
& person ““ who plays or bets iy any stre

. et, rond
or highway, or other open or public pla ,

] ¢ ce, at or
With any tible or instrument of gaming ;t any

game or pretended game of chance.’”” The cur-
Tent coin of the realm was held not to be “an

i . . .
trtmmem of gaming” within the stutute
erefore that * pitch and toss”

(Wutson v, Martin, 11 L. T. R

y and
Was not gaming

ep. N.8. 372,)

DEMANDING MONEY BY THREATS. —A policeman,
late at night, met prosecutor,who had just parted
from a prostitute, and told him that he must go
with him to jail, for he was under a penalty of
£1 for talking to & prostitute in the street; but
if he would give him 5s. he might go about his
business. The prosecutor gave him 4s. 6d., but
whilst he was searching for the other 6d, the
inspector came. It was held to be no answer to
the charge, that a!l the money had not been ob-
tained. The offence was a larceny; and also
that it was & menace within the meaning of the
act: (Reg. v. Robertson, 11 L. T. Rep. N.S. 387.)

——

SALE oF INTOXICATING LIQUORS ~ BY-Law,—
A by-law prohibiting the sale of intoxicating
liquors on Sunday to all persons,without except~
ing travellers and boarders, is invalid. Buta
by-law probibiting the sale of intoxicating liquors
to idiots and insane persons is good: (Inre Ross
v. Mun. of York and Peel, 14 U. C. C. P. 171.)

" Muxicrpal Law—CoxTRACT—¢¢ ORDINARY EX-
PENDITURE.” —The plaintiff entered iuto & con-
tract under seal with a city corporation to con-
struct a main drain and macadamise a street.
Having done the work he sued for it. There
was no by-law authorising the contract. Ileld,
that this was not & matter of ¢ ordiuary expen-
diture,” and that the plaintiff could not recover;
and also that the fact of the plaintiff being al-
lowed to go on without any intimation that no
by-law was passed could make no difference:
(Cross v. Corporation of Ottawa, 23 U. C. Q. B.
288.)

CoMMON ScHOOLS—MANDAMUS TO LEVY RaTa
—EsTiMaTe. —The school trustees of a town
passed a resolution to apply to the corporation
«« for an appropriation of $3000 for the crection
of school premises at, &c.” This resclution
was laid before the corporation, and g by-law
was passed accordingly. This by-law was sub-
sequently repealed ou being found to be defec-
tive. This resolution of the trusteces was not
considered by the court a sufficient estimate;
that preparing an estimate meant something
more than resolving to make a application for a
large sum of money for erecting school premi-
ses; and that there should be something to shew
that proper enquiries and calculations had been.
made, and that the sum asked for was necessary
and sufficient for the purpose required. But
it was held that the objections to the estimate-
were cured by the corporation having passed a
by-law in pursuance of it. As the by-law was.
invalid, and the estimate insuflicient, the court
would not grant a mandamus to enforce cither
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the one or the other: (/n re School Trustces and
Corporation of Sandwich, 24 U. C. Q. B, 639.)

SIMPLE CONTRACTS & AFFAIRS
OF EVERY DAY LIFE.
NOTES OF NEW DECISIONS AND LEADING
CASES.

[The notes of cases under this division will
relate chiefly to mercantile law, contracts of the
ordinary kind in the general business of the
country, and to questions of a general cha-
racter (whether arising upon a contract, or
upon awrong committed),which are constantly
presenting themselves in the contact of every
day life. This head will be found interesting
and valuable to all, but especially to business
Ien. ]

ACCIDENT — COMPENSATION FOR. — A custom
house officer was in the docks in discharge of bis
duty, when, in passing a warehouse, a bag of
sugar which was being lowered fell and injured
him, but there was no evidence to show how the
accident happened. It was held by the Court
that the accident was in itself sufficient primé
Jecie evidence of negligence to throw on the de-
fendnnt the burden of proof that it did not arise
from negligence: (Seott v. London Dock Com-
pany, 11 L. T. Rep. N.8, 383.)

Warraxty o o Howse.—A sold a borse to B.
Before the sale, A. had pointed out to B. g splint
on the horse. Afterwards, he gave a written
Warranty that the horse was sound. The hor-e
subsequently fell lame from the splint. The
Court held that A. was liable on his warranty,
notwithstanding bis communication to B. before
‘the sale: (Smith v. O Bryan, 11 L. T, Rep. N.8.
346.)

CoxtrRacT—Warraxty —B having inspected
at B.’s warehouse some soap franes, not put to-
gether, subsequently ordered them by a letter,
thus, ¢ Sir,—Plense send to the above address
the six new iron frames which were seen yester-
day, ou the following conditions, viz, they are
to be warranted new frames, with gl nuts and
bolts complete, and to be delivered, &e.”

They
were sent with this invoice,

** Received six new
-iron soap frames, with nuts and bolts complete

aud pertect.” When put together they were found
‘to leak, and to be useless for the purpose of
‘making sonp. In an action on the alleged war-
-ranty, it was held, that the frames were to be fit
and propek for the purpose of soap making, and
that the facts proved a warranty to that effect :
{(Mallam v. Radlcff, 11 L. T. Rep. N.§. 381. C.p,)

INFANT—NECESSARIES. —The plaintiff, a tailor,
sued defendant, & young man under age, for &
bill, including hunting coat and cap, racing
Jacket and breeches, &e., supplied to lim. The
question left to the jury was whether the articles
were necessaries, and they found for the plaintiff.
A new trial was applied for, and on the argu-
ment it was contended on behalf of the phintiff
that as defendant was wealthy and had been sent
to a farmer to learn agriculture, hunting was a
natural and legitimate vecreation for him, and
that the equipments for hunting were similar to
pads now used in playing cricket, an amusement
allowed by every body as proper for young men.
The Court, however, did not see it in that light,
and said that unless plaintiff would consent to
reduce his verdict by the price of the articles, &
new trial would be granted : (Foster v. Gammon,
98.7J.102)

STEAMBOAT OWNERS — PASSENGER —A steam-
boat owner wha departs from the ordinary and
proper method of landing passengers, is respou-
sible for the increased danger of the method he
adopts: (Cameron v. Milloy, 14 U. C. C. P. 340.)

UPPER CANADA REPORTS.

COMMON PLEAS.

(Reported by 8. J. Vaxrouvenxer, Etq., M.A.. Darrister~
«t-Law, and Reporter to the Court.)

- Muxsie v. McKiNLey ET AL,
Division eourt—Jurisdiction—Interpleader—Title tol nd—
Jury— Prohitatum.

The judge of 8 division court may, notwithstanding Con
Stats. U.C ch. 18, sec. 54, subsee, 4, et tain an intere
pleader spplication totrs the question of property in gooads,
even thongh the enquiry mas jpvolve the title to land.
The judge himself must decide such application without
the aid of a jury.

[C. P, M. T, 1864]

In Trinity Term last, O'Connor had obtained
& rule, calling upon the plaintiff and John Boyd,
Esquire, junior judge of the county court of the
united counties of York and Peel, to shew cause
Why a writ of prohibition should not issue to
prohibit the said John Boyd, or other person
authorized to hold the Sixth Division Court of
the said united counties, from proceeding to try
and determine, or from further proceeding in a
certain interpleader summons issued out of the
Inst mentioned court, wherehy one Franeis
MeKinley and the said Willign Munsie were
called before the said division court, in ovder
that the claim of the said Francis McKinley to
certain property scized by one of the huliffs of
the suid division court. under process isxued by
the said William Munsie, out of the said division
court, against the goods of William MeKinley
and Sidney McKinley, might be adjudicated
upon, upon the ground that the title to corporeal
hereditaments came in question, and the said
court had no jurisdietion; and why the sum of
£20 18s. 2d., which the said Francis McKinley



January, 1863.]

LOCAL COURTS & MUNICIPAL GAZETTE.

[Vol. 1.—9

had paid into the said division court should not
be refunded to him.

The affidavits shewed that the property in dis-
pute was the crops growing on the east half of
lot number three, in the tenth concession of the

. lownship of Ring, which one Pottage, the bailiff,

had seized in the month of June last, as the
property of William MecKinley and Sidoey
MecKinley ; that William McKinley had convey-
ed the said land to Francis McKinley for a good

© and valuable consideration; and that the crops

i s

. sustain Lis right to
. the first d

- that the title to land

. Bees. 61, 175.

belonged to the said Francis McKinley, who had
been in the continuous possession of the land
from the date of the conveyance ; that after the
seigure Francis McKinley gave notice of his
claim to the bailiff, who, “thereupon, caused an
mterp}eader _Sammons to issue, ct;llimz upon
Francis McKinley to appear, and prove and
the said property; that on
" it duy of July last he did appear before
e said John Boyd, Esquire, the said judge,
aud, by Mr. O’Brien, who acted for him, object-
ed to the jurisdiction of the court, on the ground
! z came in question; that a
Ju?y.whxch had been summoned at the instance of
William Munsie was also objected to, on the
_gro.und that there was no provision of law for
Juries on such igsues; that Mr. Boyd overruled

these objections, and the case wen j

. t to the jury

who found for Munsie; that ;
b E at afte

trial was granted, on c, Afrie it

ondition tha

costs s'hnuld be paid into court, whtictl):ew(:i\zbt;:r:ﬁ
5 During the present term, Bull, for Munsie and

oyd, shewed cause. He filed afidavits denying
that the jurisdiction had been questioned, and
cited, Denton v. Marshall, 7 L. T. N. S. 689
Walsh v. Ionides, 22 L. J.Q. B. 137; The Queer
V. Doty, 13 U.C Q. B 398 ; Richards v. Moi-
tzenhead Locul Board of Health, 27 L. J. Mag. Ca.
783 Jouph v. Hery, 19 L. 3. Q B 869, '

" Connor supported the rule, and conte

tl(]ln.tl:n order to sustain his clain‘:, Mun:ie s:tt'.]udcid-
ed the conveyance to Francis McKinley, so ag
to show thut the title to the land on whi.ch th
Crops were growing was still in William McKiz])e
ley, u‘nd thus brought the title to the land in
question ; and that instead of deciding himsellr;‘
on the interpleader matter, the Jjudge had sum
moned and sworn a jury, for which he had n;
authontx. He cited Marsden v. Wardle, 3 Ell
& Bl. 695; Thompson v. Ingham, 14 Q B. 710.
(I)(erken v. Kerken, 3 E. & B. 399; Con. Stats. U

. ch. 19, see. 54, subsec. 4, sec. 65, subsec. 2,

Hector Cameron

v. Hotogmy, (@micus curice), cited Trainor

7U.C.Q B. 548
J. Wi . .
connt. SON, J., delivered the Judgment of the

The 4th subsection o i
respecting the Divisio: 33:;13: "51 of 'tli]e “ ot
Pheso courts shall not hnvejuriadicl:imw' o ?hat
in which the right or title to any c(:,“m act‘mns
eorporeal hereditaments comeg inrporen. .
But the 175(h section provides, o

that «
K . n >
claim be made to or in respect S o

of any good
chattels, property or security, taken inyeiecuiiotx):r

:: attached under the process of any division
th::‘::)forbm respect of the proceeds or vrllue
porsar” ty any landlord for rent, or by any
Drosen: io being the party against whom such
the vy ssued, lh.en, subject to the provisions of

€t respecting Absconding Debtors,’” the

clerk of the court, upon application of the officer
charged with the execution of such process, may,
whether before or after the action has been
brought agiinst such officer, issue a summons
calling before the court out of which such pro-
cess issued, or before the court holden for the
division in which the seizure under such process
was made, a8 Well the party who issued such
process, as the party making such claim; and

_the county judge, having jurisdiction in such

division court, shall adjudicate upon the claim,
and make such orler between the parties in
respect thereof, and of the costs of the proceed-
ing, as to him seems fit; and such order shall be
enforced in like manner as an order made in any
suit brought in such division eourt, ani shall be-
final and conclusive between the parties.”

In this clause is embodied this important
provision, ¢ that thereupon"' (that i3, upon the
bringing of the party who issued the execution
and the party claiming the goods before the court),
“any action which has been brought in any of
Her Majesty’s superior courts of record, or in
any local or inferior court, in respect of such
claim, shall be stayed ; and the court in which
such action may be brought, or any judge there-
of, on proof of the issue of such summons, and
that the goods and chattels or property or secu-
rity were so taken in execution, or upsm atmf:h-
ment, may order the party bringing such action
to pay the costs of all proceedings had upon
such action after the issuing of such summons
out of the division court.”

By the statute the juriadiction is limited, first,
in all personal actions where the debt or damages
claimed do not exceed forty dollars, and, second-
ly, to all claims and demands of debt, account,
or breach of coutract, whether payable in money
or otherwise, where the amount or balance claimed
does not exceed one hundred dollars.

If an action were brought in a division court
to try the right or title to any corporeal or
incorporeal hereditaments, or if a personal
action, or an action for debt, account or breach
of contract, or covenant or money demand, had
been brought clearly beyond its jurisdiction,
and attempted to be maintained, prohibition
woyld have been granted. DBuat in an interplea-
der matter, which is collateral to the action, ig
the jurisdiction limited? A quantity of goads,
a single chattel, a piano or a horse, in value
much exceeding one hundred dollars, may be the
rubject of dispute, Is there any .doubt of the
Jjurisdiotion of the division court judges to try
whose they are, in an ‘inter.ple&der matter ? But
the jurisdiction is limited in regard to value to
forty dollars in matters of tort, which a seizure
of the goods of B. for the goods of A. must
necessarily be. The question of whose the land
is, may arise on a claim of n landtord for rent
from the bailiff, but the statute gives express
Jjurisdiction; or it may arise, as in the case
before us, on the question of whose the crops
are; but it is a collateral question, arising in &
matter collateral to the action. Does it there-
fore, follow that the court has no jurisdiction?
Thereis no express limitation of jurisdiction in the
act in reference to interpleader matters; and we
may gather the intention of the Legislature that
none was intended from the fact, that to enable
a bailiff to make one hundred dollars and the
costs of the suit, goods to a much greater value
must necessarily be seized, Toenable the judge
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to ndjudicate upon claims for rent, might involve
the question of title, for two might claim for
rent ndversely to each other. The clause quoted,
which stays proceedings in any court for the
alleged wrong in seizing, implies the right in the
judge to adjudicate upon rights to property and
gecurities exceeding in value one hundred dollars,
and contains no provision to prevent the judge
from proceeding in case the inquiry involves the
title to lands.

We, therefore, think the judge may, in inter-
pleader, try whose the crops are, although the
inquiry may bring the title to the land in ques-
tion. .

In regard to the question as to whether the
judge alone is to adjudicate upon the cluim in
interpleader, or may summon a jury, or whether
either party may summon a jury, we think
the directions of the statute are plain: ¢ The
county judge having jurisdiction in such division
court shall adjudicate upon the claim.”

* A new trial has been granted by the Division
Court judge. We cannot presume he will act
contrary to the express directions of the statute,
and throw off the respoosibility cast upoh him-
self. But can we grant a prohibition on the
statement that he has once improperly sworn a
jury, and on the suggestion that he may do so
again? We think not; and no doubt the opinion
of the court in this respect will prevent the irre-
gularity in future. The rule will be discharged.
Raule discharged without costs.

———

RECORDER’S COURT.

—

(Before the Recorder of the City of Toronto )

IN TuE MATTER OF BENNET G. BumLey.
Ashburicn treaty— Fugitive felons— British suljects— Bellige-
rent rights— Rohbery.

Held, 1. That the Arhburton Treaty as to the extradition
of fugitive felons. and our acts passed to give effect to it,
extend to British subjects committing the offences named
in the treaty, in the territory of the United States, and
becoming fugitives to Canada.

Held, 2. That it is in the discretion of the magistrate inves-
tigating into a charge under the treaty against a person
accused of one of the crimes mentioned in the treaty, to
receive evidence for the defence.

Held, 3. That under the circumstances of the case as shewn,
as well on the part of the prosecution as the defence. that
tbg accused, who took the property of a noncombatant
citizen by violence from his person, was guilty of robbery
and liable to be surrendered under the treaty.

(Toronto, January 20, 1865.)

'The prisoner, Bennet G. Burley, was charged
with a robbery from the person of Walter O.
Asbley, of a $20 treasury note of the United
States, in use in the said States as current lawful
money thereof.

The robbery was charged to have been com-
xé)it:ed 1anthe Smte othhio. one of the United

tates of America, on the ninet i -
tember, 1864, centh duy of Sep

The charge was preferred, before the Recorder
of Toronto, against the prisoner, under the laws
in force in this province respecting the treaty
between her Majesty and the United States for
the apprehension and extradition, amongst others,
of peragns charged with the commission of the
crime of robbery within the jurisdiction of the
said United States.

From the evidence for the prosecution, it ap-
peared that at the time of the committing of the

acts complained of, viz.,, the 19th September,
1864, and for some time previous, civil war ex-
isted between the Confederate States of Americs
and the United States of America.

Johnson’s .

Island is in Sandusky Bay, two miles from the |
city of Sandusky, in the State of Ohio, one of the
United States of America, and is a military post

of the government of the United States, having
a military prison, reported and understood to

contain between two and three thousand Confede-
rate prisoners of war, and having the United
States war vessel Michigan guarding the same. ,

Ashley, the complainant, was a resident of ‘the
city of Detroit, in the State of Michigan, and a
citizen of the United States, and owner jointly

ek is

with other citizens of the United States of an}
American steamer called the Philo Parsons, an }
ordinary freight and passenger boat, ruoning:
between the city of Detroit and the city of San-:
dusky, touching occasionally at the Canadian

porte of Windsor, Sandwich and Amherstburg. |

Ashley was clerk on the boat.

Whilst she was -

at her dock at Detroit, on the evening of the 18th
September, the prisoner Burley had an interview |

with him on board, by which it was arranged |

that Burley should be a passenger in her next
mornivg, for Sandusky, with three of bis friends,
who were to be taken on at Sandwich. The next
day, being the 19th September, Burley came on
ag a passenger at Detroit, and his three friends at
Sandwich. They had the address and manners
of gentlemen. Ou the arrival of the boat at

Ambherstburg, about twenty men roughly dressed
came on board and took passage for Sandusky, :

paying their fare. The only baggage brought on
board here was an old trunk, which, as after-
wards appeared, contained revolvers and axes.
At about four o’clock, and after the boat had
touched at Kelly’s Island, in the State of Ohio,
and had proceeded southerly about two miles to-
wards Sandusky, having ab .ut eighty passengers
on board, thirty of whom were ladies, the pri-
soner Burley appeared on deck, armed with &

revolver, at the head of about twenty-five per-:

sons, who then armed themselves each with two

large tevolvers, and some with axes, from the:
old trunk, and took forcible possession of the:
boat and made prisoners of all on board. Burley
threatened the life of Ashley if he refused to

submit. A person called Bell, who took a leading
part with the prisoner, came up to Mr. Nichol,
the mate of the boat, enquired if he had charge,
and said to him that as a Confederate officer
he seized the boat and made him prisoner. It
was declared among the party that the ohject in
seizing the boat was to enable them to capture

the Michigan, and to release their friends, the:
prisoners at Johnson’s Istand. The prisoner:
caused to be thrown overboard a portion of ths .

pig-iron freight lying on the main deck, of which
there were thirty tons, also a sulky. The iros

might have interfered with the movements 0B
that deck. The passengers had been assured that

they should not be injured. Ashley had totd
some of the ladies that rebels had eaptured the
boat.

with the boat at Middlebass Island, in the State

of Ohio, and there, under the command of th8:
prisoner, captured the Jsland Queen. an AmericsB:

steamer, making her fast to the Philo Purso,
and making prisoners of all on buard, includic

some twenty five unarmed United States soldierss

and had them all brought prisoners on board tho

Subsequently this armed party arrived:

S
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Philo Parsons, Here a promise of secrecy for
twenty four hours, as to what had occurred, was
exacted from the ladies, and an oath to that effect
from the male passengers—all of whom were
then liberated and put ashore. They were not pre-
vented from taking their bnggage, and it did not
appear that, beyond their imprisonment, any one
of them had been molested or his effects inter-
fered with. Here the prisoner and Bell went to
Ashley, in the cabin of the Philo Parsons, and
holding their revolvers in their handg, demanded
his money. In peril of his life he took from his
pocket a roll of bills, amongst which was the $20
bill in queation, and which bills the prisoner and
Bell took. They then also, in like manner, took
about $10 more found in the drawer, consisting
partly o.f silver. Al of thig money was the pro-
perty of Ashley and his co-partners, owners with
him of. the Philo Parsons. Ashley was then,
about nine o’clock at night, put ashore at Middle-
bass Island. The Philo Parsons, with the Jsland
Queen fastened alongside, at once steered for
Bandusky. After proceeding for"about half an
hour they set the Jsland Queen adrift, it was said
scuttled. They were then distant from Sandusky
about fourteen miles, by the route they were
pursuing. Nichols, the mate, who had been de-
tained in the hold a prisoner for two or three
hours after leaving the istand, was then called
up. He found that they had got the boat into a
%on . Supsequently he was directed to steer for

etroit Kiver. He observed a Confederate flag
on board. The wind was high. It was said
amongst tl{e party that they intended taking the
Michigan, if they could, but that they had not

made much by their coming down. Some of
en by them. On

Nicholf;’ clothes had been tak
returning up the Detroit River, one of the party
8aid it was well for some of the vessels then near
by that they were in Canadian water, as otber-
:Lx:e theky would have boarded them. Some of
GroTs:BIs‘;d Nichols if & banker did not reside at
Tirosse I e. He replied yes, that one Ives did.

Was then said, if it had not been so late the
would havg gone and robbed him. The boat wuy
next morning, at Sandwich, abandoned by th8
party, and some of its furniture, which had beee
removed on shore, was also found there. "
At the close of the case for the prosecution
the prisoner asked an adjournment in order to
procure testimony on his bebalf, and denied on
%ath the fact of baving committed the robbery,
u:;hw ;lhe Prosecution objected, contending that,
und f:tr the treaty and the acts passed to give it
ct, the Recorder was not to try the case, but

merely to inquir.
corder held :{mt i::’;: probable cause. The Re-

. t bound, urder the stat
10 receive evidence > , an er e statute,
nm(l N ({)mitte d the e:?;:n‘c:he truth of the charge,”
)n behalf of the prison' i
s o er, evidenc i
of his being a British borg s“bjec]t :?;i w\s;s given
He had been at the cit rvajesty.

State of Virginia, T of Richmond, in the

one of the
of Ameriea, in May, 1863, al Ounfederate States

March. 1864, then appem‘ingsi(:l ;?aeF\::;:oary m}d
Confederate soldier, having a badge of t:?llitot v
;”;mk ; also of the fact of a wilitary prison ex?:t}-'
th&:eat Jl:)hnsou’s Island, containing from two to
b zf; ousand Coyfedemte prisoners of wap
ing t}?: of the prisoners therein in Septembe;-
upor then ]uwnre of an anticipated movement
under 1 Place for their relief, A document,
e official seal of the Department of State

of the Confederate States of America, signed by
Jefferson Davis and by Judah P. Benjamin, Sec-
retary of State, dated at the city of Richmond,
24th December, 1864, was proved. This instru-
ment recognizes the prisoner as an acting-master
in the navy of the Confederate States of America,
and alleges that to him, in September last, bad
been confided an enterprise for the taking of the
steamer Michigan and the release of the prisoners
at Johnson’s Island, and that such enterprise had
been authorised by the Confederate overnment,
and it closed in these words:—¢« And I do far-
ther make known to all whom it may concern,
that in the orders and instructions given to the
officers engaged in said expedition they were
gpecially directed and enjoined to abstain from
violating any of the laws and regulations of the
Canadian or British authorities in relation to
neuatrality, and that the combinMi.o_n pecessary
to effect the purpose of said expedition must be
made by Confederate soldiers, and such assist.
ance as they might (you may) draw from the
enemy’s country.” A document under the official
seal of the Secrotary of the Navy of the Confed-
erate States, signed by the Secretary, 8. R. Mal-
lory, was proved. It certified a copy of an
appointment of the prisomer, September 1lth,
1864, to the oflice of an Acting-master in the
Confederate navy.

This closed the evidence for the defence.

M. C. Cameron, Q C., for the prisoner,
claimed his discharge from custody, and con-
tended that the Ashburton Treaty in no way
applied to British subjects; but admitting that
it did, argued that the prisoner had done no
more than exercise a belligerent right, for
which he had the authority of the Government
of the Confederate States, and that whether the
act was in the first instance authorized by that
Government or subsequently adopted by it the
prisoner as a mere political refugee was not
within the Treaty. He cited Wheaton’s Inter-
national Law, 6 Edn. 179; 1 Black. Com. 187;
Brown v. United States, 8 Cranch. 133.

S Richards, Q. C., for the United States,
contended that what the prisoner did was to com-
mit robbery, and was not justifiable as an act of
war, and could not be and was not in fact ratified
by the Government of the Confederate States.
He cited Wheaton, part 4, cap. 2, 8. 4, 5. p. 691
to 596, last ed. : Halleck, p. 412, 427, 456, 457,
458; 3 Phillimore, p. 74; Vattel, cap. 8, p. 165,
358, 359; Reg. v. Tivnan, 10 L. T. N. 8. 499,

Robert A. Harrison, for the Canadian Govern-
ment, argued that Burley and those with him
had violated the neutral territory of Canada,
and could not therefore be allowed to say in
the oourts of that country that what he did
were acts of legitimate warfare, that under
any circumstances the property of non-combat-
ants in time of war was protected; that the
taking of sach property by violence from the
person was robbery, and that evidence if any,
to exouse the act, could only be weighed before
a jury in the trihunals of the foreign country.
He cited Two Brothers, 3 C. Robinsen. 164;
Lucas v. Bunce, 4 Am. Reg. 98; In re Anderson,
11U. C. C. P. 60; Reg. v. Tivnan, 10 L. T N.
8. 499; In re Bennewt, 11 L. T. N. 8. 488; In
re Kaine, 14 Howard U. S. 103, 137 ; the case of
the Chesapeake in Nova Scotia; the case of

McLeod, 6 Webster’'s Works, 247, 8. C. 25 Wen-
dell, 488.
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DuGaay, Recorder.—On behalf of the prisoner
it is urged—first, that being a British subject,
he is not within the provisions of the Extradi-
tion Treaty; second, that before and at the
time of the committing of the acts charged as
the robbery, war existed between the United
States of America and the said Confederate
States ; that such act was one which the prisoner,
then engaged in a belligerent enterprise, had by
the law of nations a right to commit.

With regard to the fiest point the language of
the treaty, ns recited in our Act 22 Vie., chap.
89, of the Consolidated Statutes of Canada, is
as follows: —«That Her Majesty and the said
United States should, upon mutual recognition
by them or their ministers, officers or authori-
ties, respectively made, deliver up to justice all
persons who, being charged with the crime of
maurder, or piracy, or arson, or robbery, or for-
gery, or the utterance of forged paper, commit-
ted within the jurisdiction of either of the high
contracting parties, should seek any asylum or
be found within the territories of the other.”

The terms employed are plain and most com-
prebensive, embracing all persons, without ex-
ception or qualification of auny kind. What
persons, in the words of the treaty, are to be
given up? Expressly *all persons who being
charged,” &c. That the treaty includes, and
was intended to include, without exception, all
persons, irrespective of country or nation, I en-
tertain no doubt, and therefore hold that the
prisoner, on the ground of his being a British
subject, is not exempt from its provisions.

Then, as to the existence of war, I consider
the existence of war proved. This important
stafus is by the Supreme Court of the United
States of America, in the judgment given on
March 19th, 1863, in the caxe of the Hiawatha
and Amy Warwick, distinctly recognized to be
that of the contending parties. And I do not
say that, taking into account the whole proceed-
ings of the prisoner, as shown in the evidence
for the prosecution, it may not be justly pre-
sumed that he was engaged in the enterprise
which he and others acting with him profes-
sed. DBut I do say that it appears clear to
me, vpon the evidence, that the prisoner’s
arrangements for the alleged enterprise, the col-
lecticg of men and arms, were clande-tinely
made in this country, and were partially acted
upon within this country, by proceeding from it
direct with these men and arms into the adjoining
territory of the United States of America, and
that therein, and by these means, acts of hostility
and violence were waged upon its non-combatant
inhabitants—this country being hnppily’ at peace
and in amity with the Uuited States of America
and with its people. I consider the ahove acts
a flagrant violation of the public law and a gross
injustice done to our country.

Then as to the taking from Ashley of his
money by violence, and the putting him into
peril of hix life, the avowed object of the alleged
enterprise was the release of the prisoners at
Johnsou’s Island. Johnson’s Island is in the
Btate of Ohio. and far away from the scene of
war and warlike hostilities. The country around
is the affoile of non-combatant people, engaged
in the ordinary peaceful avocations of every day
life, and it was through this country and amongst
these people that the alleged enterprize was at-
tempted to be carried out. Would it be lawful

for the belligerent enemies of the nation t0
which these people belong, simply on the
ground of being such enemies, without any ne- !
cesaity for the acts by violence, and at the peril
of the lives of these people, to despoil them of |
their effects and plunder them at will? It is:
said by writers on international law that by the
modern usage of nations, which has now ae-
quired the force of law, private property on land .
is exempt from confiscation, with the exception |
of such as may become booty in special cases, |
when taken from enemies in the field or in
besieged towns, and military contributions ley- :
ied upon the inhabitants of the hostile terri-
tory. It is not pretended that the prisoner
committed the act complained of under any of
the circumstances suggested. Ashley, when de-
prived of his money by violence, and at the peril -
of his life, was to the knowledge of the prisoner :
such & non-combatant as I have deseribed.
If the prisoner on the occasion in question had
an absolute right, without necessity of any kind,
then to take Ashley’s money at the peril of his
life, would he not equally have had the right in .
like manner by violence to despoil of his money
and effects every other non-combatant United '
States citizen whom he might happen to meet and
choose to attack under colour of carryingz out,
or because of being engaged in, a belligerent
enterprise? I do not find that such a right
exists, or is sanctioned by the code of Christian
and enlightened nations.

I have herein endeavoured to give all the facts
and circumstances material on this proceeding,
and I have now to state, in conclusion, that I
find and determine that the evidence taken be- |
fore me, according to the laws of this Province,
on the charge of robhbery here preferred against
the prisoner, Bennett G. Burley, would justify |
the apprehension and committal for trial of the !
said Bennett G. Burley, according to the laws
of this Province, for the said robbery, if the
same had been committed in this Province.

Order for committal.

————

COUNTY COURTS.

(Before the County Court Judge, at Goderich.)

THOMAS V. GRACE.

Subscription for charitable purposes,

Liability where purposes partly carrvied into effect with
kuowledge of subscriber, though no consideration suffi-
clently stated in the heading of the subscription list,

[October Term, 1864.]

This was an action for the amount of a sub- !
scription for building a church and rectory in :
Goderich. The deiendant signed a subscription
list for the sum claimed. The heading of the list
was in these words: ** We, the undersigned, do
hereby severaily promise and agree to pay to F.
W. Thomas, Exq., agent of the Bankof Montreal, :
in Goderich, the sums set opposite our respective |
names, for the purpose of building an Episcopal !
church and rectory in the town of Goderich.”

The action was defended on the ground that °
the church and rectory had not been built, an
that therefore defendant was not liable, he hav-
ing subscribed for both purposes, and was not
a consenting party to the money being dispose
of for one of the purposes only.
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It was proved by the evidence of the plaintiff’s
Witnesses that it had been agreed at a general
meeting of the subseribers to build the rectory
first, and that the list was intended to form
part of the fund intended for the building of the
church and rectory, and that the rest of the
I{IODey required was to be raised in other ways.
’Ufe defendant was proved to have been present at
this mecting. A number of the other subscribers
had paid their subscripitons.

No evidence was_given on behalf of defendant,
A nonsuit was asked for,which however was not
granted, but leave was reserved to move ia term
It was left to the jury to say whether the promis(;
was obtained in good faith, and whether the posi-
tion of refusing to pay was or was not only
afterwards assumed by the defendant, and that

a8 blpding if there was a part
of it, with the defendant's knowl-

: :dgei And some other observations were made
. 0 the jury, which sufficiently appear in the
‘ judgment.

L AR A 55

« fendant to

R RN A 3.2

A verdict was found for the plaintiff.
Cameron, in October term, obtained a rule pisi
to enter & nonsuit pursuant to the leave reserved
on the following grounds: ’
. Ist. That the promise set out in the declaration
18 nudum pactum, and not enforceable at law.
2n.d. That the consideration and contract set
out in the declaration is not stated or proved in
the evidence. The allegation in the declaration
i8, that in consideration that Watson and others
would severally subseribe gnd promise the de-
pay to the plainti
do]]m—s each, for the puﬁ-pose‘ ﬁ;f Ofkl)(‘%mgil:lﬂgdl‘:g
prsc.opﬂl church and rectory, the defendant
&romlsed to pay him one hundred dollars for
rat purpose, whereas, in fact, the promise (if
gpy} proved by the plaintiff was a separate and
distinct promise, by each of the persons named
in the declaration to the plaintiff, to pay him the
sum of one hundred dollars each, and not a

romi
sllege?f by one of them to pay the plaintiff, as is

3rd. That there is no evyj i
that the plaintiff incurrede;]r(ll;nl?ssoiragn{m‘:md
or subjected himself to any charge or obli n.tilge’
at the instance of the defendant with res ge t to
thitshubjlect matter of the suit, pect to

. That the written or printed
Produced by plaintiff on the triﬁl does [:!;!tnt;'::t
tain the declaration, and that no other evidenc;
;vis or could be given to sustain such declaration
I at lu{ fact the oral evidence offered and givel;
n{ é)u::l:mﬂ' c!ear)y‘ established that there was
Promit cor‘\‘sxdemtxon for defendant’'s alleged

Bih Tt;]sa: alt set out in the declaration.
that the buildg alntiff's evidence clearly proved
considorans 1}‘8 8 church and rectory, was the
named in t:e s(:t‘;dz‘;;?;l.r;it%fendam, and Others
She awount set opposite to tll?:i’rlt)::t:talsed tg x;lay
in fact no church was built nor even ommoncel.
and that the huilding of such o °°"}:me°°ed’
condition precedent to the defendu at's beins
called on to pay any sum. #nvs being

6th. Or why there should

. not be g n 3

:litzlhout costs, or with costs to abide th::vterxlltl

g © grounds, that the verdict is coutrary to la ‘
evidence, and for misdirection. v

T. Cameron cited Jf

B, : A e orrow v. Butt,

9167'38'5', Neill v. Ratcliffe, 15 Ad. & EI? %g
3 Street v, Blay, 2 B. & Ad. 456 : B;; v

anluven, 14 U.C.C! P. 414; Sinclair v, Bfforze:;

9B. & C.92; Reid v. Runn, 10 B. & C. 438;
Elliott v. Hewitt, 11 U. C. Q B. 292; Cutter v.

ada s

Poweil, 6 T. R. 320 ; 2 Smith’s L. C. 9.

McDermott shewed cause, citing Elliolt v,
Hewitt, 11U, C. Q. B. 292 ; Taylor on Evidence,
1570 ; Chitty on Contracts, 47. Ile contended
that the evidence was not wrongly received and
that the contract was complete in its inception.

Cooper, Co. J.—The misdirection, as stated,
was this. That the jury had been told, that if
defendant’s conduct was such as to lead them to
believe that the defendant sanctioned the build-
ing of a rectory first, then they might fied for
the plaintiff ; whereas this was not part of the
issue, nor in any way in question.

1did charge to that effect, and am still of
opinion that it was a proper Wway of putting the
case to the jury. .

Again, that the Judge told the jury that if the
defendant’s conduct was not such as to put the
plaintiff on his guard, that if both buildings were
not completed he would not pay; then they
might find for the plaintiff.

Some observations of this kind were made in
the course of the charge, and I still thiok they
were fully warranted, if, as I shall have occasion
to observe, the part performance of the intended
copsideration has any thing to do with the ques-
tion of the defendant’s respounsibility.

It is further objected, that the jury should
have been charged that ¢ if defendant subscribed
for building a church and rectory, and if the
church was not built, nor commenced, nor any
liabilities incurred on account of it, to find the
issue on the second plea in favor of defendant.”

I did charge somewhat to the effect which the
learned ¢ounsel contends I should have done,
aud distinguished the issues, leaving the jury to
take their own course, and expected a verdict on
that issue for the defendant ; but the issue does
not go to the whole cause of action, and the
verdict the other way would only affect th
question of costs, and I do not feel at liberty to
grant a new trial oa that ground alone. The
counsel on both sides do not appear inclined to
consent to any alteration of the verdict, and, if
my judgment is correct, it must stand or fall as
it'is, upon all the issues, and an alteration of
the verdict on the one issue is not asked for
by the rule. .

Again, it is contended that the jury should
have been told, that if defendant subscribed for
the purpose of building & church and rectory,
and if the plaintiff and others, without defendant’s
sanction, agreed to apply the first $2 400 sub-
scribed towards building a rectory, then, if the
church was not commenced, nor any liabilities
incurred on account of it, to fiad the third
plea for the defendant,

It was pot at all necessary to charge the jury
in that way, unless the law is such that the de-
fendant is entitled to have the first part of his
rule, for the entry of his nonsuit, made absolute,

The declaration states, that ¢ in consideration
that Jas. Watson, Thomas B. VanEvery, Charles
Warr, and other persons, would severally sub-
seribe and promise the defendant to pay to the
plaintiff, &c., &c., &c., for the purpose of build-
ing an Episcopal church and rectory in the town
of Goderich.” The defendant promised to pay,
and the declaration goes on to aver that all thingg
necessary were done to entitle the plaintiff to re-
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cover the amount subscribed. There was no de-
murrer to this declaration. It is not necessary
to go further than this statement in the declara-
tion to dispose of the question, whether the action
is maintninable upon the two simple facts, nnme-
ly, that the subscription list was signed, and part
of the work done with the knowledge and without
the objection of the defendant. He clearly no-
tified the contractor that he would not be res-
ponsible as & member of the committee; but
there is no evidence that he sought to escape
from his obligation as a contributor, because the
work was not begun as he thought best, or for
any other reason.

Elliott v. Hewitt is cited to show that this con-
tract set up is good and could be sued upon at
ouce, irrespective of any other circumstances,
aud it i conceded that unless this is the case this
action must fail. For this view both counsel
relied upon the law laid down by the late Sir J.
B. Robinson, namely, **that nothing is plainer
and hetter settled than that where a sumn is
agreed to be paid * ¥ ¥ % % for
certain work to be done, the party mny insist
upon having the work done befote he pays.”
This view of the law was not disputed, and was
admitted to be in perfect accordance with the
case of Cufter v. Powell. Bat it ismore difficult
to say whether these cases do or do not apply.
That the mere signature to the subscription list
is & nudum pactum 1 bave no doubt. Sitting in
other courts, I have often decided so and see no
reason to change my view, No consideration
whatever is expressed, no time is named for pay-
meut, and the object of the intended payment is
expressly a mere charity. It is simply a volun-
ta1y promise, to result in a voluatary payment,
or a refusal, which may under some circumstan-
ces De arefusal to pay a debt of honor, and under
other circumstances & refusal to pay a debt which
couscience would not require one to pay. DBut
as a watter of strict law. which is all that I ad-
minister here, it does not constitute a binding
contract.  Hence the well kuown practice of
taking promissory notes at the same time as the
subscription, and which, being soon passed off to
& contractor, who is an ‘iunocent purchaser,”
the amouuts are recovered. Building committees
often adopt this practice in order to avoid such
difficulties as present themselves in the case be-
fore us. This case is not within Elliott v Hewitt,
or any case cited under Cutter v. Powell. The
defendant is no contractor uuder Mr. Thomas,
or dealer with him, nor in any way counected
with him in any such privity as to bring bim
within those cases. He does, however, promise
to pay some money for certain purposes. To
those purposes the other part of the fund, sub-
seribed and paid by others, is devoted. This
forms an ample cousideration for the promise, if
it was with his knowledge. This kunowledge is
proven by the fact that be warned the contractor
that he was not one of the acting committee, but
only a contributor.  True, he does not seem to
have been present at the little meetings which the
witnesses dignify by the name of committees—
which met at & private house where the vesiry
could not meet, and to which the contributors
are notapretended to bave been asked, and where
many of them would have felt some diffidence
sbout going, even had they been asked, and
where the property of the vestry seems to have
been subjected to the ordeal «f amateur acts of

parliament, to be submitted to the Legislature, I
suppose, and which have never been seen by the
very corporation that owns the property to be
affected, nor by the subscribers, whose monef;
has gone to the very proper purpose of erccting
a rectory for the pastor of the oldest copgrega*:
tion in the counties. But there stands the name:
to the subscription list; there stands the rectory
built with the knowledge of the defendant, out 01,
the funds paid by the other contributors. The:
consideration is ample. The scheme did not:
break down. A great deal of the work has been
doue, and in law it dues noi rest with any oné:
to say but that the rest will be, though some;
most important work may have to be done by
the vestry. under the Temporalities Act, before
any other funds can be acquired in the manner]
spoken of by one of the witnesses. If the scheme:
did vot break down, but was proceeded with, o-
far that part of the fruits are reaped; then the:
one subscriber is as liable as the other, and the
payments made by the witnesses, together with;
the work performed. afford the considerstion I°
speak of. The argument as to the incomplete:
character of the coutract, as appearing in the:
heading and signing only, would only app'y if;
nothing more had been done, It is not sufficient |
to say that the proceedings of the comuwitiees, !
behind the back of the vestry, were utterly irre ‘
gular and could be got rid of by a proceeding |
elsewhere. The disposal of church property by :
an act of parliameut, never submitted to or dealt
with by the vestry under the statute, may be & :
very puerile thing to attempt; but that does |
not prevent the cashier, as he appears to be, of :
this very list of contributors, from claiming to b
reimhursed that which he would not have ex
pended but for the promise of the contributors, i
of whom the defendant is one ; and the contractor
who gave his evidence does not state that he re-
mains unpaid, and if he is, it is most likely that
this plaintiff or the committee will pay him.

I think the verdict was right, except as to the :
issue referred to, and as to that 1 cannot inter- :
fere. The verdict was right on the merits, and |
the law is with the plaiutiff upon all the facts,

. Rule discharged. .

CORRESPONDENCE.

Division Courts — Jurisdiction — Action for
Rent.
To rae Epirors oF THE LocaL CourTs’ G AZETTE.
Gentlemen,—Will you oblige a subscriber
by answering the following question : —
Can an action for ““ rent,” be entertained in %
the Division Court, or is it necessary to bring
an action in the County Court, on account?
of rent being an incorporeal hereditament ?— |
See sub-section 4, section 54, D. C. Act.
Yours, &e.,
- “One 1N Dour,”
Kingston, Jan. 11, 1865. :

[An action of assumpsit for use and occo*
pation, or of debt for rent, can no doubt be
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brought in a Division Court. The title to
land does not necessarily come in question in
such an action, Similar words are found in
the English County Courts Act to those in
sec. 54, sub-sec. 4 cf our Act; and it has
Dever been questioned that the Courts had
cognizance of the action for rent in ordinary
cages.|—Eps. L. C. G.

Statute labor— Apportionment.
To TaE Eprrors or tHE Locar Courrs’ G azerre.
Sirs,—1 am requested by our Township

Couu'cil to ask your opinion on the following
question :—Cun the Municipal Council, in

© appertioning statute labour, place one indi-

vidual on two divisions to work a portion of

. his labour on each, provided be is not called

A DR S e £ e

on to work more days than the law requires,
each division passing his own property. An
answer in your next issue will oblige,
i Yours, truly,
Rowrey Kipory,
Clerk Tp. Clinton, Co. Lincoln.

[ We thi'nk the Council have the power of
80 regulating the performance of the statute

labour of the individual referred to.—Ebps,
L.C.G]

REVIEWS.

TBE Ixsonvest

Acr or 1864, w
Nores, Forws, » W Tarrer,

A¥D A Fuun INpex. B
James D. Edgar, of Osgoode Hall, Barristor-.
a’t-La.w. Torpnto: Rollo & Adam, Law
Publishers, King Street East, 1864,

. Thi§ little volume must command an exten
8ive circulation, The Act which it contains.
and which it explains in annotated form, is as
yet little understood, and many are inte;'ested
in the speedy and correct understanding of it,
ha (()) :ltte{)npt a comment upon an Act which
a.bsencey fe(;m a short time in operation, in the
o no decxsxons to guide in its interpreta-
N o doubt, as the compiler states, ‘g
fanrard us undertaking.” But we have care-
by R v 5 0 o
: . imsgelf.  Some of hi
notes are of necessit ive : .
grt':i:l}t]er part of them n.z-e sp‘;iccl:il:::ive i but the
¢ note to s. 2, as to persone i
make voluntary assignmenfs, is v::ll ?:)gggd t((;
and carefully written ; and, so far as ;Veere
Judge, the conclusion at which the com ?flcr;
:rrgves is undoubtedly correct. His no.t% to
8 ey ;ub;sgc. 2, as to the mezning of the word
oy er,” 15 one of .the best on that subject
iy e have seen in any work of a simy]
d to the one bef, W ace
o efore us. e have not Space
scribe these notes, or we should be glad

to do so for the information of our readers and
as good examples of what they who become

urchasers of this work may expect to receive.
"The two notes to which we have referred are,
perhaps, the most elaborate in the work ; but
there are many others no less valuable for
learning, and as repositaries of decisions early
and late bearing upon the points suggestcd.
We have been agreeably surprised to find to
what a late period the compiler has brought
down his cases. We observe reference to cases
reported in current volumes of the Law Times
Reports and Jurist ; and at pages 35 and 81
we find noted the decisions of his honor J udge
Logie in Bagwell v. Thompson and Worthing
ton v. Taylor, as reported in 10 U. C. L. J.
304, 305.

This book, for the purposcs of the Upper
Canada lawyer, is more suitable than that of
Mr. Abbott, which was reviewed by us in our
last issue of the Law Journal. Tt would be
well for all who can do so to become possessed
of both; but those in Upper Canada who
require one only cannot hesitate to prefer the
work of Mr. Edgar. Those in Lower Canada
who require one only will have as little hesita-
tion in choosing Mr. Abbott's work. This
might naturally be expected. The laws of
Upper and Lower Canada, in regard to civil
rights are so essentially different in their
origin, that works in relation thereto, written
in either section of the Province, must partake
largely of the peculiarities in law of that section
in which it is compiled. Hence in Mr. Abbott’s
work will be found many references to French
law of as little service to the practical lawyer
of Upper Canada as many of Mr. Edgar’s refer-
ences to English decisions will be to the prac-
tical lawyer of Lower Canada.

We are disappointed with the Tariff of Fecs
framed by the judges of the superior courts of
Common Law and Chancery in Upper Canada,
as compared with the Tariff framed by their
brethren in Lower Canada, published in Mr.
Abbott’'s work. Upon turning to Fees to
Counsel in the Upper Canada Tariff, we read
as follows :—

COUNSEL.

“ Fee on arguments, examinations, and ad-
vising proceedings, to be allowed ;md fixed
by the judge as shall appear to him proper
under the circumstances of the case.”

If there were only one judge in Insolvency
the rule might not be very objectionable. But
when wereflect that there are more than thirty,
of different degrees of liberality, having differ-
ent views as to amounts of fees that ought to
be paid to counsel, we have little hope that
there lel be anything like uniformity. Perhaps
there is no subject upon which even the judges
of the superior courts so little agree as on the
fees proper in amount for counsel, and certainl
no subject more distasteful to them than apph-
cations for counsel fees. Whenever they can
they throw upon the master the responsibility
of settling the quantum of fees to be paid to
counsel. We have known one judge ez parte
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to allow and to order a counsel fee of $50 to
counsel for defendants at a Chancery hearing
postponed at instance of plaintiffs owing to
abgence of witnesses, where nothing was done
beyond opposing the application.  We know
other judges who would as-soon sign warrants
for their own committal to close custody as
make such an order under such circumstances.
‘We do not undertake to say who is right and
who is wrong. We simply advert to the fact to
shew how differently men high in authority
view remuneration to counsel. This being
50, it is hopeless to effect a uniformity of prac-
tice in this matter among county judges,
chosen from different sections of the country,
and who have little communication with each
other in matters appertaining to their office.

We have looked cursorily through the Tariff
of Fees for solicitor or attorney as between
party and party, and also as between attorncy
and client. Tt is in detail, and appears to be
framed in a fair and liberal spirit. There are,
however, many proceedings authorized in the
Act to be done by attorneys and solicitors for
which no remuneration is fixed by this Tariff.
But it such cases itis declared that the charges
are to he the same “as for like proceedings in
the Tarifl of the superior courts.” The ana-
logy aftorded is a proper one, and if closely
followed will meet the expectations of those
who framed the Tariff, and of those for whose
benefit it is'intended. So fees to sheriff and
witnesses are to be the same as in proceedings
in the superior courts. The fees to clerks are
apparently unobjectionable. So the fees di-
rected to be paid to the *“Fee Fund.”

We understand that Mr. Edgar’s work was
for a long time delayed in order to enable him
to present the Tariff of Fees to his readers.
He could not have done without ‘it. The Act
without it was incomplete. Now, however,
the volume contains all that is necessary to
make it a useful, complete, and reliable man-
ual of our insolvency law. Not the least
valuable part of it is the thorough index at the
end of the work. A book without an index is
a casket, more or less valuable, without a key.
Mr. Edgar has done good service by furnishing
to his patrons an index which is not merely
very full but most skilfully prepared. It is
not every man who is capable of preparing a
good index, We could name more than one
standard legal work which is shamefully de-
fective in respect to its index. The valué of a
good index toa work of practical utility cannot
be over estimated, and we are glad to announce
that Mr. Edgar has not been unmindful of this
element of value in the book before us. Ihe
mechanical execution of the work is also all that
can be desired, and reflects credit upon the en-
terprising publishers—Messrs. Rollo & Adam.

The work is, by permission, dedicated to the
Honourable William Henry Draper, C.B.,
Chief Justice of Upper Canada, as a slight
tribute to those varied talents that adorn his
high position. No man in Upper Canada is so
descrving of the honour, If the judges whose
duty it will be to administer the provisions of

e

the Act, while in the discharge of their duties
endeavour to emulate the patient industry,
dignity, affability and learning of the Chief Jus-
tice, much good will be accomplished through-
out the several counties of Upper Canada.

INSOLVENTS.

Strobridge & Botham .
Sidney Smith ..........
Joseph James Inglis
Heory Wilkinson ...,
Awmos James Fisher .
George P. Brewster
Hiram Sedgwick ..
John Struthers ....
Robert H. Gairdner .
George 8. Pickell ...
John C. McNaughton
Remy & Co. .....
Samuel Irvin .
Iugh Milier «..oeeeee
IL. R. Macdonald .......ee
Edgar & Melville ...
Donovan Sills .......
Marshull P. Roblin
Owen 8. Roblin .,
T. McCrosson ..........
Robert J. Hamilton .
Milten Davis ...

.. Brantford.
.. Peterboro’.
... Brantford.
.. Brantford.
Peterboro’.
Moutreal.
.. Peterboro’.
«. Brantford.
.. Bayfield.
- Belleville.
Tp. Whitby.
... Montreal.
. Woodstock.
Toronto.
.. Hamiltcn,
... Hamilron.
< Tp. Fredericksburgh.
Napabce.
Newburgh.
.. Toronto
.. Hamilton.
- Hamslion.

(To be continued.)

APPOINTMENTS TO OFFICE.

QUEEN’S COUNSEL.

NespiTr KIRCHOFFER, ALBERT PRINCE, Joun RosF, and
Epwirp D. BLAKE, of Osgoode Hall, Esquires. Barristers-ate
Law, to be Queen’s Counsel in Upper Canada. (Uazetted,
December 31, 1861.)

NOTARIES PUBLIC.

Juries P. BUcks, of Ottawa, Esquire, Barrister-at-Law-
to be a Notary Public in Upper Canada. (Gazetted, Decem,
ber 31, 1864.)

Joux Coog, of Newmarket, Esquire, to be a Notary Publie
in Upper Canada. (Gazetted, December 31, 1864.)

WARREN TOTTEN, of Paris, Esquire, Barristor-at-Law, to be
a Notary Public in Upper Canada. Gazetted, Dec. 31, 1664.)

ISSUERS OF PASSPORTS.

JoserE WILSON, of Sault Ste. Marie, Esquire, and ALONZO
B. Daxa, of Brockrille, Esquire, to issue Passports and Cer-
tificates to British Subjects, about to travel ta forcizn parts.
(Gazetted, December 3, 1864.

Davip BurN, of Cobourg, FREDERICK JNo. PaEston, of
Clifton, Huae RicHARDSON, of Woodstock, JouN Twica, of
Picton, WiLLIAM GRANT, of 8t Catharines, Cuas. . PEGLEY,
of Chatham, JORN ALEXANDER, of Barrie, H. K. Saxprrs, of
Port Hope, JosErH R. BRowN, of Dunnvillo, and Samuzs 8.°
MacpoNnELL, of Windsor, Esquires, to issue Passports and
Certificates to British Subjects about to travel in Foreigp
Parts. (Gazetted, December 31, 1864.)

TO CORRESPONDENTS.

e

“ONe 1n Douer,” under “Correspondence,” page 14}
«RowLeY KiLsorN, Clerk Tp. Clinton, Cb. Lincoln,” undef
“ Correspondence,” page 15.



