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OLLMAN v. CITY OF HAMILTON.

Ontario Supreme Court, Middlcton, J. April 18, 1913

1. DRAINS AND SEWERS (§ I-—6)—PRIVATE DRAINS—HIGHWAY REPAIR—]
TERFERENCE,
Where water which is the drainage of the plaintiff’s own land, aug

mented by some slight flow of surface water from adjacent streets, is
collected in a diteh constructed by the plaintiff and thence
on to a public highway, the defendant municipality responsible for
the repair of the highway is not responsible for damag
to the plaintiff 's lands by reason of its repairing the road and
ing the flow of the surface water into the channel in which it would
naturally flow.

discharged

es resulting

ActioN for damages for flooding the plaintiff’s land, tried be-
fore MmpLeTON, J., without a jury, at Hamilton
Judgment was given for the defendant

W. M. McClemont, for the plaintiff
S. F. Washington, K.C., for the defendants

MipbLETON, J Mrs. Ollman, the plaintiff, has a life estate
in about five acres of land, in Hamilton, upon which she carries
on business as a brick-maker. The property is bounded by
Macklin street, King street, Paradise road, and Hunt street;
the latter not being opened out; and, aceording to the plans, is
crossed by Athol street and Dufferin street. A deep ravine ex
tends across the north-west portion of the land and to the west

In the summer of 1911, a building was erected in this ravine,
almost immediately opposite Paradise road where it crosses
the ravine. This building contained the machinery for the
manufacture of bricks, a furnace-room, and drying-room; the
furnace and tunnels to carry the heat to the drying-room being
some seven or eight feet below the level of the soil at the bottom
of the ravine: the floors of the machine-room and of the drying-
room being on a level with the surface of the soil there.

In the spring of 1912, water from the thawing of the snow
upon the plaintiff’s own land and the unopened streets which
she uses for her own purposes, together with some water from
Macklin street and possibly from King street where these streets
adjoin her property, flowed through a diteh upon the lands and
was emitted upon Paradise road just about at the bank of the
ravine, flowed down the slope of the road a short distance, and
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then re-entered the plaintiff’s own land and flooded the build-
ings at the bottom of the ravine, doing considerable damage. It
is for this that the aection was brought.

Some five or six years ago, an endeavour was made to grade
Paradise road where it crosses the ravine, The crests of the
hills were eut down, and the earth therefrom was used to con-
struct an embankment at the lowest place. No complaint is
made of this; and any injury that was sustained from the con-
struction of the embankment would not have been the subject of
arbitration.

On the western part of the southern portion of the plaintiff’s
land, the whole surface has been removed for the purpose of
using the clay to make bricks, This has resulted in cutting down
the top of the high land by about eight feet. The water from
this land would naturally flow to the north, seeking the ravine;
but a diteh has been constructed which intercepts this water be-
fore the ravine is reached. As the excavation of the clay pro-
gressed from time to time, this diteh was lowered; and it is now
much below what is said to have been an original natural water-
course draining the water to the west.

When this ditech neared Paradise road—the water flowing
in a westerly direction—a channel some years ago existed
through a high bank on the plaintiff’s land east of the road.
The course of this channel has recently been changed—it is said
because of some small cutting made to enable teams to drive
up on to the plaintiff’s land for the purpose of obtaining some
earth to be used in repairing the road ; and the water now passes
through a channel three or four feet deep, cut through this bank
where the teams passed, and is discharged on the surface of
the road.

In the spring of 1912, this water had cut a channel across
the road and was flowing into the ravine west of Paradise road.
This water flowing across the road made the place most dan-
gerous to passers-by ; in fact, quite impassable. The city officials
being notified, men were sent to the place. They had some
suspicion that the water had been intentionally diverted across
the road. This was denied by the sons of the plaintiff. It ap-
pears that part of the bank beside the road had fallen into the
channel along the roadside where the water would otherwise
have gone. All that was done by the city officials was to re-
move this obstrueting earth, so that the water continued to flow,
as it would otherwise have done, down the side of the roadbed,
and to repair the roadbed. When opposite the building in ques-
tion, the water made for itself a channel down the bank, and did
the damage.

I fail to see that by removing this fallen earth and by filling
in the channel cut across the road, the defendants were guilty
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of any misconduct. Since this occurrence, a box drain has
been placed in the road. This conducts the water across the
road, and the water flows into the ravine west of the embank-
ment. This has prevented the occurrence of any further injury.

To me tlc case seems plain. The water in question was the
drainage of the plaintiff’s own land, augmented by some slight
flow of surface water from King and Macklin streets, confined
in this diteh constructed by the plaintiff herself, and allowed by
her to flow on to Paradise road. All that the defendants did in
the spring of 1912 was to remove the earth that had fallen and
to fill the excavation that had been made, so that the water which
the plaintiff had thus brought on the road would flow in its
natural course either down the road or back into the ravine on
the plaintiff’s land

The action will be dismissed. Costs must follow the event
if they are demanded. In view of the fact that the city officials
might well have constructed the box drain in the first instance,
and might well have made a ditch which would have carried the
water beyond the building, the defendants will probably see
their way clear not to exact costs.

There is on the record a counterclaim and a counterclaim to
the counterclaim. No evidence was given as to these matters,
and as to them there will be no order and no costs—and this
will not prejudice the rights of either party as to these matters

Judgment for defendant.

HARNOVIS et al. v. CITY OF CALGARY.
(Decision No. 2.)

Alberta Supreme Court, Harvey, CJ., Stuart, Simmons, and Walsh, JJ
March 31, 1913

1. NEGLIGENCE (§ II F—120)—NEGLIGENCE POLLOWING CONTRIBUTORY NE(
LIGENCE—LAST CLEAR CHANCE

Notwithstanding the contributory negligence of the plaintiff, if the

facts establish primary negligence on the part of the de fant and

the injury in question oceurs through the ultimate negligence of the

defendant, the latter is responsible in damages for personal injuries

resulting from such negligence. (Per Harvey, C.J., and W

| Halifax Electric Tramway Company v, Inglis, 30 Can. § R. 256,
followed; Harnovis v, City of Calgary (No. 1), 7 D.L.R. 789, affirmed
by an equally divided Court.]

APPEAL by defendant from judgment of Beek, J., Harnovis
v. City of Calgary (No. 1), 7 D.L.R. 789, awarding plaintiffs
damages for personal injuries.

The appeal was dismissed and judgment below varied by an
equal division of the Court.

H. C. B. Forsyth, for the plaintiffs.

D. 8. Moffatt, for the defendants,
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ALTA. Harvey, Cu).:—I agree with my brother Walsh that this -
8.C case is governed by Halifax Electric Tramway Co. v. Inglis, 30 ni

1913 Can, S.C.R. 256,
_ The finding by the trial Judge of primary negligence on the

HARNOVIS oyt of the defendants and of ultimate negligence causing the :\'

C”"i OF accident, notwithstanding the plaintiff’s contributory negligence, 2 ;

CALGARY.  appears to me to be based on evidence which quite justifies such s
famer, 0.3, finding and which, therefore, should not be disturbed by a Court

of Appeal. thi

I would, therefore, dismiss the appeal with costs, and vary !h'

the judgment below as directed by my brother Walsh, ]“.'

Stuart, . Stuart, J. (dissenting) :—We have here again another case :
ul

(dimenting) ¢ the unwary wayfarer in a erowded modern eity with its street
cars and automobiles who doesn’t know enough to keep his wits
about him in erossing a street, and the energetic motorman of
a street ear who feels inelined to “‘let it vip”’ with the car, as ap)
the motorman here said, when he gets what he thinks is a good
chance,

In my view of the case I do not think we are absolutely A,
hound to dismiss the appeal because of the decision in The Hali-

far Electric Tramway Company v. Inglis, 30 Can. S.C.R. 256, Ar
In that case there were jury findings which the Court could not
very well override if there was any evidence upon which they 1:1
could reasonably be made, The trial here was by a Judge alone, v
and it seems to me we are more at liberty to form an opinion of Ar
our own as to whether either party was negligent or not. Then
again, in the Halifar case the whole affair occurred upon a See
down grade, which furnishes some slight ground of distinetion A
upon the facts -r
There can be no doubt that the plaintiffs in driving heed-
lessly forward across the track without looking as they did were tin
grossly negligent.  But at any rate it ean be said that owing to an(
their omission to look they were not aware of the actual immin- in
ent presence of danger until they were struck. On the other por
hand, the motorman is shewn to have known of the possibility en
of danger some time, however short or long, before it actually sta
oceurred,  And my inference from the evidence is that he per
allowed a short time to elapse before he did anything—a time an
during whizh he was acting on the assumption that the plain- chy
tiffs would either stop or turn north on Second street east. The firs
motorman’s evidence is not exactly that he supposed from the has
first moment he saw the plaintiffs that they would turn north, is |
as it is put by the learned trial Judge. It is rather that he ma
supposed when he first saw them coming “‘at a good rate of sou
speed’’ that they would either stop or turn north. This means hor
only that he supposed they would know enough to keep out of I e
his way and that he went forward a little before taking any in

B ————.
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the plaintiffs were when he did first see them. It is more
probable that the motorman is correct when he says that they
were about 40 feet from the car track, because even if we allow
some 15 feet as the distance north of the south line of Ninth
avenue at which they were travelling, it would still mean that
they travelled 40 feet while his car was travelling 45 feet. Or
if we allow something for the swerve to the left made by the
horse, it may be that we should add five or six feet more to
the former distance. But even then it is difficult to see how
the horse could have been travelling practically as fast as the
car. Now, as I say, I think it is probable that the motorman’s
estimate of the distance of the horse from the track when he
saw them is very likely to be correct. Berause he must, accord-
ing to his story, have seen them first at such a place as would
still leave in doubt their probable intention as to direction.
And 1 do not think this could have been very far east of the
west line of Second street, If they had got much over on to Sec-
ond street withont shewing signs of turning, the motorman would
not have thought of that as a possible intention on their part.
So I think as the streets are 66 feet wide, his estimate of their
distance from the car track when he first saw them as 40 feet is
probably fairly accurate, If we assume that the car was going only
twice as fast as they were, then it is evident that he must have
been some 90 feet from the place of the accident when he saw
them, instead of 45 feet or thereabouts. This, of course. assumes
that his turning the power off and applying the brakes did not
diminish his speed at all. 1 recognize the difficulty and uncer-
tainty of any caleulation of this kind, but it is evident that the
period from the time when the motorman first saw the plaintiffs
until they were struck could not have been more than a few
seconds in any ease. If it was a distance of 90 feet which he
covered, and he was going, say, 10 miles an hour, it wounld take
only between nine and ten seconds, It is with regard to events
and actions happening within such a period as that that we are
called upon to turn the balance of responsibility for the accident
in question either one way or the other,

Now, for my part I do feel that a Court onght not to attach
blame to a motorman for assuming, at least for a moment, for
three or four sezonds, that the driver of a horse and waggon is
not going to drive heedlessly in front of him. And even if he
was to blame, I think that blame must be taken to be part of the
primary negligence to be attached to him, and not as part of
that secondary negligence which is said to give rise to liability
to damages on the part of a defendant in spite of the plaintiffs’
negligence. In my opinion it is only any failure in reasonable
care after he became aware of the plaintiffs’ negligent purpose
of really driving in front of him, that should be treated as a

i
8

of

n¢
at

th




' 11 DLR. Harnovis v, Crry oF CALGARY.

possible answer to the plaintifis’ negligence. Now the neglig-
ence found

ainst him after that time is merely an omission to
use the reverse. In this conclusion with much respeet I am
unable to agree with the learned trial Judge. The evidence is
clear and uncontradicted that it is not possible to turn off’ the
power and put on the reverse all at once. If all this is done
suddenly the fuse is destroyed and the motive power as a re-
straining foree is removed altogether. 1 think the motorman
did use at least reasonable care when he saw the crisis upon
him. Even if he did not do all that was absolutely possible to
do, I think he did as much as ought to be demanded of any rea-
sonably careful man.

Finally, when the events occurred within so short a space of
time, I cannot avoid the firm conclusion that the gross negligence
of the plaintiffs was the real and proximate canse of the acei
dent and that they ought not to be allowed to recover

I refer to Jones v. Toronto and York Radial Railway, 20
0.W.R. 460, and Long v. Toronto Railway Co., 10 D.L.R. 300.
In my opinion the appeal should be allowed with costs, the
judgment below set aside, and the action dismissed with costs.

SIMMONS, J, (dissenting) :—The plaintifi’’s action is for dam
ages arising out of collision between the plaintiff's waggon and a
street car operated by the defendant city.

The plaintiff's vehicle was a lunch waggon closed in on both
sides and ends and windows in the ends and sides and through
the front window the driver’s reins passed from the inside
where he was seated. The point of collision was at the inter-
section of Ninth avenue and Second street east, in the city of

Calgary. The plaintiff was driving east on Ninth avenue and
the street car was coming north on Second street east. Between
Tenth avenue and Ninth avenue is a subway under the railway
tracks and the street cars have to ascend a somewhat sharp
grade coming up out of the subway on to Ninth avenue.

The learned trial Judge has found that there was negligence
on the part of the defendant in the following respects:

(a) The ringing of the gong was not continued during the whole time
the street car was passing through the subway.

(b) The motorman did not apply the reverse, and if he had done so
the accident might have been avoided

(¢) Also that the car was running at a rate of speed which, had it
not been checked in instant anticipation of the accident, would have been
at a rate of more than ten miles an hour as it crossed Ninth avenue, a rate
which, in view of the obstructions to the view of passengers passing along

that avenue, is excessive.

(d) The motorman should not have assumed that the plaintiff would
turn north instead of crossing the track,
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The learned trial Judge found contributory negligence on
the plaintift’s part and says:

nees | think the plaintiffs, if they had looked, could

Under the circumsts
and would have seen the car in suflicient time to avoid the aecident, and 1

think they must be held guilty of negligence in not looking

And further
On the other hand, notwithstanding the plaintiffs’ ne

respect, 1 think as I have already said, that even so, the s
have been avoided or at least greatly minimized if the def

supposed, going to turn

gligenee in this

wdent would

wlant 's motor

when he saw the plaintiffs were not, as he

m
but to eross it, had reversed the power on

80 as to parallel the ear line

which he probably would have doue had he understood it could

the ecar,
have been done.

The plaintiffs say they stopped at the corner of Ninth ave-
nue and Second street east and looked for a ear, and not seeing
one they proceeded and before they got across the tracks their
waggon was struck by defendant’s car.

The learned trial Judge refused to believe them, for he found
contributory negligence on their part in failing to look when
they came to the interseetion of the streets. In view of this
finding as against the plaintifi's, I am of the opinion the con-
clusion in law arrived at by the learned trial Judge cannot be
sustained. At most it was only a mistake in judgment on the
part of the motorman in assuming that the plaintiffs would turn
parallel to the street car track instead of attempting to cross it.

One of the plaintifi's says: **I always used to run the waggon
from Centre street as far as Fourth street east, up and down,”’
and on the night of the accident he was running on Ninth avenue
from Centre street going home,

Paley, a witness for the plaintiff, in answer to questions put
says that the plaintiff's waggon had

to him by the trial Judge,
passed him going eastward on Ninth avenue when he caught
sight of the street car underneath the subway, and the horse had
just cleared the line of Second street east. (Case, p. 37.) And
the same witness says the waggon would be pretty near the
corner of the street when the ear was in the subway. (Case,
p. 34.) This witness says he was looking south-west and heard
the street car coming and he turned his head in the direction
of the street car. e was standing on Ninth avenue about three
or four feet west of the drug store. He could not have been
less than 10 yards west of Second street east. The plaintiffs’
waggon had passed him and had reached Second street east, yet
he heard and saw the street car coming under the subway and
the plaintiffs continued on their course. The subway walls

would partially or wholly obscure the motorman’s view of a
vehicle coming east on Ninth avenue till the motorman had
nearly reached the top of the grade. The street car was lighted

of
to
tif

q
in

th
eif
oS
wi
th
lig
th
th
wi
ca
im

ter
l'l‘
W
tri
an

su¢
pre
bee
wh
it
thi
to
the
the




11 DLR.] HarNovis v, Crry oF CALGARY

and the lighted windows at the top of the car are higher than
the motorman’s view, and the plaintiff's could see the street car
before the motorman could see the vehicle, The plaintiffs were
accustomed to drive along that particular street about the same
time each night going from their work and at the same hour.
I'hey were thoroughly aequainted with the danger of a collision

with a street car at that intersectior I'he eireumstances of the
grade make it dangerous for a ear to stop while ascending the
erade, as the car would back the ineline and eould not be
forward til reached the bottom of the subway I'he
trial Judge has fo hat tl lid not 1 a street car
hen they eame to Second street east.  They say they neither
saw nor heard the ear and did t ow what had struck them
On the finding of fast by th al Judge as to the failure
of the plaintiff's to look, and on tl indisputed evidence referred
to by me, I ean come to no other co sion than that the plain
tiff's approached what th kr to b dangerous crossing
quite regardless of the likelihood or not of a street ear
ing, and that even i i Tudee is corre n his e
of fact that the me n did continue to ring the
that the car was t it it speed
cireumstances did not eause the aceident.  The plaintiffs must

stablish that they were misled or induced to continue on the

way by some act of negleet or omission of the defendants before

they can be relieved of the result of their own contributory

renee,  Whe there is no reasonable ground for assuming tha
the plaintiff was taken by surpris r misled by the failure of
the defendants to take some precautionary step or give some
warning which they might have done, the cause of the aceiden
cannot be laid at the defendant’s door where the plaint has

mputed to him contributory negligence

Various definitions of contributory negligence have been at
tempted by the text-writers, but the application of the law must
depend upon the faets in ecach ease In Dublin, Wicklow
Wexford R, Co. v, Slattery, 3 A.C. 1166 the doetrine of

¢con
tributory negligence in its relation to negligence of the defend
ant is very fully discussed. Lord Cairns, L.C., says

My Lords, I should by no means wish to say that a case in which
such a course should be taken might arise, and indeed had the faet

present case been only slightly different f

vhat they are, I should have
been disposed to accede to the appellant’s argument. If a railway train
which ought to whistle when passing through

it without whistling

a station were to pass through

I

id & man were in broad daylight and without any
thing, either in the structure of the line or otherwise, to obstruct his view
to cross in front of the advancing train and to be killed, I should think
the Judge ought to tell the jury that it was the folly and recklessness of

the man, and not the carelessness of the company, which caused his death
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In the same ease Lord Penzanece says:

Now what 1 will ask your Lordship to observe in respect of these cuses
is this: that in all of them the question which the Court was deciding was
not whether the plaintiff was negligent, but whether there was evidence to
go to the jury of negligence by the defendants such as caused the injury.
In discussing such a matter it is inevitable in many eases that the conduet
of the plaintiff should come in question, not for the purpose of establishing
contributory negligence on his part (a question which does not arise and
is immaterial except upon the assumption that the acecident was in some
wised by defendants’ negligenee), but for the purpose of tracing
ident, and thereby discovering whether the evidence

degree

the true eause of the

the defendants’ negligence, is of such a character

referring the aceident t

that it ought to be submitted to the jury

One method of proving that a thing is not black is by proving th
lent was in no degree

18 white, and one mode of establishing that an a

1 by the negligence of the defendants, is by proof that it was wholly
gent conduet of the plaintiff himself. But

und entirely eaused by the n
n such a method of reasoning the negligence of the defendants’ conduet is
so little in issue that it is really immaterial; for if the accident was wholly
eansed by the plaintiff 's own conduet to the exclusion of any other eause,
it could not in any degree have been enused by the defendants’ negligenee,
and so the quality or charncter of the defendants’ conduct, whether neg

ligent or imprudent or wise or eareful, is wholly beside the question
Lindley, L.J., in the Bernina case, 12 P.D. 58, 89, says:

n as much want of reasonable eare on A's rt as on

If there has |
B's, or in other words, if the p
of reasonuble cure on both sides, A cannot sue B. In such a case A

ximate cause of the injury is the want

ennnot in truth say he has been injured by B's negligence; he can only say
with truth that he has been injured by his own earelessness and B's neg
ligenee, and the two combined give no eause of action at common law
But why in such cases the damages should not be apportioned I do
not profess to understand. However, as already stated, the law on this

point is settled and not open to judicial discussion

Aud on page 88 of the same case he observes
Tuff v. Warman, 5 C.B. (N.8.) 573, in the Exchequer Chamber, and

Rodley v. London & North Western ilway, 1 A.C, 754, in the House of
grounds on which a person guilty of negligence is

Lords, shew the true
unable to maintain an action against another for an injury
the combined negligence of both, If the proximate ise of the injury is
the negligence of the plaintiff as well as the defendant, the plaintiff can
not recover anything. The reason for this is not easily discoverable. But

| take it to be settled that

oceasioned by

an action at common law by A against B for

injury direetly enused to A by the want of care of A and B will not lie

As Polloek, C.B., in Greenland v. Chaplin, 5 Ex.

3, pointed out, the
jury eannot take the consequences and divide them in proportion to the
negligence of the one or the other party, But if the plaintiff ean shew
that although he himself has been negligent, yet the real and proximate
cnuse of the injury sustained by him was the negligence of the defendant,

the plaintiff ean muintain an action

ni
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Lord Esher, in the Bernina case, 12 1., 85, observes
The general rule is, that one who receives an injury from the negli
gence of another may maintain an action for damages. Upon this rule a

been engrafted, that if the injured

natural and reasonable exception hs

18 contributed to the injury he cannot

party by his own negligenc
maintain an action, unless the negligence of the other party has heen so
gross in its charncter as to be equivalent to a wilful injury

(ireat stress is placed by the respondents on The Halifar
Electric Tramway Co. v. Inglis, 30 Can. S.C.R. 256. In that

case the jury found that there was contributory neg nee on

the part of the plaintiff in not looking more sharply for the

car, but notwithstanding such negligence on the part of the
plaintifi’ the aceident could have been averted by reasonable care
on the part of the defendants

The

dence (perhaps not evidence of the strongest character) that

were findings of faet by the jury and there was evi

the car was operated at an excessive speed on a down grade at

a dark erossing
King, J., who delivered the judgment of the majority of
the Court, says

Here the defendant ere running their ear on a dark night, in what
their servants vV W L dangerous place, and upon a down grade of over
eleven hundred feet in length at the point of the accident, and at what
the jury have found to be an excessive rate of speed; it was therefore
incumbent on them to exercise a very high of skill and eare to
eontrol and stop a car in case of imminent danger to anyone on the track

I'he present case upon the faets as found by the trial Judge

and upon the uncontradicted evidence, is distinguishable from
Halifax v. Inglis, 30 Can, S.C.R. 256, in the following respects:
In the present case the plaintiff drove on to the defendant’s line
quite reckless and regardless of the consequence of an approach
ing car. In the latter case the driver did look just before turn
ing the eab to cross the track. In the present case the crossing
was well lighted, while in the latter case the crossing was dark;
the motorman was under the disadvantage in the present case
well known to the plaintiff) of bringing his car up a somewhat
steep grade, necessitating a greater power current and rendering

the stoppe of the car on the ascent dangerous, while in the

latter case the motorman was taking a ear down a somewhat
long grade approaching a dark erossing

In the present case the plaintiff was in a elosed lunch waggon,
which surely put on him the necessity of keeping a better look
out than if he had been in an open seat. He was accustomed
to meet cars coming up the same grade as he went home each
evening, The motorman had seen him on other occasions on his
way home at night going east from Second avenue along Eighth
avenue, and assumed he would go the same route this time and
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ALTA.  this would take the plaintiff north along Second avenue east

: from Ninth avenue to Eighth avenue, n
1913 The plaintiff in the present case would see the lights in the b
Skt top of the car before the motorman could see plaintifi’s horse th
”‘":”"' and rig.  The motorman was only 25 or 30 feet from the inter th
Crry o section of the streets when he first saw plaintiff's rig. Paley, a
Caraary. 4 witness for the plaintiff, saw the ear in plenty of time to warn Al
simmons. 7. the plaintift of its approach after the plaintifi had passed him w
@menting.  on Ninth avenue. There is no conflict between the law laid down d
in the Nattery csase, 3 A.C. 1166, and that in Halifar v. Inglis, hy
30 Can. S.C.R. 256, where there is negligence on the part of the
defendants and also contributory negligence on the part of the si
plaintiff, it then is a question of faet for the jury as to which
party is responsible for the accident. In Halifax v. Inglis, supra, tl
the jury found that the accident was due to want of reasonable
care on the part of the defendants. The case now under consid al
eration was tried without a jury and in so far as the evidence is a
not contlicting we have the same right and the same duty to find n
on the facts as the trial Judge, although such would not hold if a
the facts had been found by a jury and supported by any tl
evidence -
I come to the conelusion that defendants are not liable on u
the following grounds: tl
The reckless manner in which the plaintiffs approached and drove L/
on the defendant’s tracks
(b) The absence of any ground for assuming that the plaivtiffs were tl
nduced in uny way to continue in their reckless course by umy act or 1
omission of the defendants sl
(¢) The finding of the trial Judge to the effect that the plaintiffs at ]
most could only have minimized the results of the aecident, but could not a
iltogether have avoided it b
In Balke v. City of Edmonton, 1 D.L.R. 876, 21 W.L.R. 22,
this Court held (Mr, Jus Beck dissenting) that the plaintifl tl
could not recover when he drove on to the defendant’s railway I

without keeping a look out. In that case the plaintiff's contri P

butory negligence was not in any degree of so gross a character a
as in the present case. Balke was a farmer and a foreigner who tl
drove into the ecity with his farm produce. Ie started home tl
after dark and was in a line of teams, some preceding him and
some behind him.  He was not well acquainted with the erossing s
in question. The night was dark and the crossing was not light g
ed by the defendant corporation. The defendants did not have o
a proper head light on the car and did not ring the gong as t
soon as they might have done. On account of the darkness and "
the insufficient head light, the motorman was not able to see "
the plaintiff approach the erossing. Notwithstanding the neg- !
ligence of the defendants. this Court held that the plaintiff’'s by
e

failure to look out for the street car was fatal to his elaims.

o

e . oo SR
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I wish to add that T am not at all convineed of the correet-
ness of the findings of the trial Judge as to the ringing of the
bell and the rate of speed of the street car. It is obvious that
the evidence of the plaintiffs in this regard is of no value, as
they admit they did not see or hear the approaching car Paley,
a witness for the plaintiff, in answer to the question, ‘‘How do
yon account for hearing the noise of the car. Did that prevent
you hearing the bell or whistle?"" replied, “T could not say, I
didn’t suppose the bell would do much good if you wouldn’t
hear it above the noise of the car.”’

Question: “‘You heard the noise of the car?’’ Ans, *“Yes,
sir.”’

This witness says he did not hear the gong, but will not say
that it did not ring.

Shepherd, a witness for the plaintiffs, says the car was coming
at a high rate of speed, but he admits, *‘I would not know what
a high rate of speed is for a street car.”” He also says he did
not hear the gong, but will not swear it was not ringing. As
against this negative evidence there is the positive evidence of
the motorman and conduetor. The motorman says he rang the
gong very hard when he saw the waggon. He says he was coming
up the incline at a rate less than eight miles an hour. Halpin,
the conduector, says the rate was not more than six miles an hour
coming out of the subway.

In Lefeunteum v. Beaudoin, 28 Can. S.C.R. 89, it was held
that in estimating the value of evidence in ordinary cases the
testimony of a credible witness who swears positively to a faet
should receive eredit in preference to that of one who testifies
to a negative, Neither am I convinced that the application of
a reverse would have brought the ear to a stop sooner than the
brake which the motorman applied

Comba, general foreman of the defendant’s railway, says

that coming up such a grade he would sooner trust the brakes. -

In order to apply the reverse the motorman has to shut off
power, reverse his erank and then turn the power on gradually
and in addition the ecar wheels may skid, and if the wheels skid
the reverse could not exercise any more influenze in stopping
the car than the brakes

As to ringing the bell continuously, I am of the opinion that
such a course would largely detract from the usefulness of the
gong as a warning, for cars are going through the said subway in
opposite directions and a continuous ringing of the gong in addi
tion to being a public nuisance would deprive it of the unusual
warning character which would otherwise attach to it, If a
street car service must be operated under conditions which make
them liable for mistakes in judgment or minor aets of negligence
of their operatives, without any relation to the gross degree of
carelessness of those who get in their way, it seems to me the
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ALTA.  purpose of the street car as a means of conveyance would be if
s.C. so seriously impaired as to practically destroy its usefulness. ou
1913 I would allow this appeal with costs. In the matter of costs de
—_ since the result of the appeal on an equal division of this Court se
“‘"T“"”‘ is in favour of the respondents, I therefore agree with my ar
(‘n-l{...» brother Walsh as to awarding costs to the appellants down to ds
Cavaary.  the trial. m
di
Walsh, J Warsi, J.:—I have tried very hard to find some ground po
upon which this case could be distinguished from T'he Halifax 4
Electric Tramway Co. v. Inglis, 30 Can. S.C.R. 256, but I th
have been quite unable to do so. In that case, as in this, it ot
was found that the defendant was guilty of negligence in run- tif
ning its car at too high a rate of speed: that the plaintiff was a
guilty of contributory negligence in not looking more sharply m
for the ear, and that the defendant could, notwithstanding the to
plaintiff 's negligence, have averted the accident by the exercise al
of reasonable care. In each case upon these findings judgment m
went against the defendant. In the Halifar case the ultimate
negligence found was the use of the brakes in the first instance gi
and the delay in reversing the power, that being done as the ol
motorman put it, ‘‘as the last resort.”” The ultimate negligence .
found in this case was that the motorman depended entirely P
upon the brakes and did not reverse the power at all, the evi- P
dence establishing that if he had done so the ear would have n
been stopped in a much shorter distance than it was, and either o
the accident would have been entirely averted or its effect In
greatly minimized. The facts of the two cases in all essential by
details are so alike that I cannot find any point of distinetion jt
between them, and as the Halifar case is of course binding upon al
this Court, we must follow it. With the greatest regret and i

reluctance therefore I think that this appeal must be dismissed
with costs,
To me it seems most regrettable that the law should be such
as to entitle these plaintiff's to insist upon the defendant paying
to them the amount of this judgment. They are, in my reading
of the evidence, as much to blame as the defendant for the
oceurrence of which they eomplain, if, indeed, a greater measure
of responsibility for it does not rest upon them than upon the 1
defendant, They seem to have driven across the street railway
tracks near the head of a dangerous incline, up which they must
have known that street cars were of necessity propelled at a
considerable speed, without taking the slightest trouble to inform
themselves as to whether or not there was any car movement
in progress along the same. It is by the evidenee of their own
witnesses that the fact is established that if they had made any °
effort to do so they would have both seen and heard the coming
of the car which eventually ran into them, It almost seems as

—
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if saying to themselves, ‘* Well, if we get across the tracks with-
out being run into by a street car we will be lucky, but if we
don’t we will sue the city for damages,’’ they had curled them-
selves up within their covered waggon and shutting their eyes
and closing their ears, had let their horse amble through this
danger zone at his own sweet will. The finding that the motor-
man could have stopped the car much more quickly than he
did if he had reversed the power, is quite warranted by the
evidence, and this being not primary, but secondary or ultimate
negligence, is quite sufficient under the authorities to deprive
the defendant of the immunity from liability which it would
otherwise have been entitled to enjoy by reason of the plain

tiff 's contributory negligence. This always seems to me to be
arguing or adjudicating in a eirele, but this principle of ulti
mate negligence is now too firmly rooted in our jurisprudence
to admit of any questioning, and so the defendant must bear
all of the loss resultant from the combined negligence of its
motorman and the plaintiffs

This action was commenced without the notice having been
given to which the defendant is entitled under its charter. This
objection was raised at the opening of the trial, but was sub
sequently adjusted under an arrangement that the action should
proceed as though the notice had been given, the plaintiffs to
pay the defendant’s costs to the date of the trial. By oversight
no doubt the judgment for the plaintiffs is for $1,120 without
costs, The appeal book shews the subsequent correspondence
between the solicitors under which the judgment is to be varied
by giving the defendant its costs to the date of the trial. The
Judgment will be varied accordingly, and the defendant will be
allowed to deduet its costs as taxed from the amount of the
Judgment

Appeal dismissed and judgment below varied
by an equal division of the Court

Re NORTHERN ONTARIO FIRE RELIEF FUND TRUSTS.
Ontario Supreme Court, Middleton, J. April 18, 1913

1. CuaAriTiEs AND cHURCHES (§ 11 B—45) —Cy-PRES CHARITABLE GIFT
DISPOSITION OF SURPLUS

If there is a gift for a specifiec charitable purpose which has taken
effect, but the purpose has subsequently failed, the surplus of the fund
remaining will be applied cy-prés; so when there was a fund sub
seribed for the relief of sufferers in a fire, the surplus remaining after
payment of claims  was used, with the consent of the Attorney
General, for the purpose of erecting hospitals in the distriet where the
fire had occurred,

2, (0818 (§ I—16)—PAYMENT OUT OF FUND OR ESTATE,

Upon a proper applieation for the application or distribution of a
charitable gift ey-prés, the costs may come out of the fund.
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Morion by the trustees of the fund for an order determining
the disposition of a surplus remaining in their hands after pay-
ment of all claims in respect of the purposes for which the fund
was primarily contributed.

Order granted.

A, C. McMaster, for the trustees,

H. E. Rose, K.C,, for the Corporation of the Township of
Tisdale, for the Dome Mines Limited, for the South Porcupine
Board of Trade, and for the Corporation of the Township of
Whitby.

S. A, Jones, K.C., for the Corporation of the Town of Coch-
rane, for the Cochrane Board of Trade, and for the Cochrane
Hospital Board.

J. B. Holden, for the mine-owners at Poreupine.

J. R. Cartwright, K.C., for the Attorney-General.

MippLeToN, J.:—In July, 1911, a disastrous forest fire took
place in Northern Ontario, extending over the whole territory
known as the Porcupine distriet and for many miles north,
covering the Cochrane district. An appeal was made for con-
tributions to relieve the sufferings thereby occasioned, and, in
the result, $56,590 was received by the committee. After all
proper claims had been met, there remains in the hands of the
committee a balance of about $18,000,

The committge has devoted much time and energy to the
consideration of the purpose to which this sum should be ap-
plied, and various resolutions have been from time to time
passed, and much negotiation has taken place with those con-
cerned, looking to the propounding of some satisfactory scheme.
During the course of these negotiations, there has been some
fluctuation of opinion on the part of the committee. In the
result, no scheme satisfactory to all parties has been evolved,
and the matter is placed before the Court, upon notice to those
more particularly eoncerned ; the trustees by their counsel desir-
ing to take a position of neutrality.

Mr. Gourlay, one of the trustees, expressed his own view—
possibly shared by his colleagnes—that the fund ought to be
distributed by allotting two-fifths in aid of an institution or
institutions in Porcupine; three-fifths in aid of an institution or
institutions in Cochrane,

Upon the argument, all seemed agreed that the fund—hav-
ing regard to the purposes for which it was contributed—could
best be used by aiding in the establishment of a hospital or hos-
pitals. This idea commended itself to the Attorney-General;
and 1 think it may be taken for granted that this is the proper
destination. .

Upon the argument it appeared that at or near Porcupine
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different mine-owners had established hospitals in connection
with their mines. They desire that the fund, or so much of it
as may be diverted in that way, should be used to aid these
hospitals. With this idea I do not at all agree. 1 do not think
that the fund was contributed in ease of mine-owners who main-
tain hospitals in connection with their work.

As an alternative, the mine-owners suggested that the fund
should be invested and the income applied in paying for the
maintenance of indigent patients who might be cared for in these
private hospitals. 1 do not think that this scheme would be
satisfactory.

After reading the material and weighing as best I can the
arguments presented, I think that justice would be more nearly
done by directing the division of the fund between the two con-
tending territories; the $1,000 as to which Porcupine sets up
some particular claim to be regarded as part of its one-half
share, and the material now at Cochrane to be turned over to
Cochrane on account of its share, at the figure suggested by Mr.
Gourlay, namely, $300.

I think that these funds should be used to establish a hospital
at or near Cochrane and a hospital at or near Poreupine: the title
d either in a board of trustees or the

of the hospitals to he ves
munieipality ; but the funds should not be paid over until satis
factory provision is made by the respective municipalities for
the furnishing of a free site and for adequate maintenance. The
munieipalities by their counsel offer this. This offer, however,
should be implemented in some formal way to the satisfaction
of the Attorney-General. These hospitals should be held upon
a proper trust, sccuring the admission of the indigent and un
fortunate upon reasonable terms. If counsel for the applicants,
for the respective munieipalities, and for the Attorney-General,
cannot agree, then I may be spoken to upon the subject
The costs may come out of the fund
Order granted

CROWN LUMBER CO. v. SAULSBERRY,

{lberta Supreme Court, Harvey, C.J., Scott, Simmons. and Walsh, JJ
March 31, 1913

1. PRINCIPAL AND AGENT (§ IT—Ta)—GENERAL OR SPECIAL AGENCY

ement between the owner of a farm and his brother
the latter was to work the farm on shares, the owner supply
money needed to carry on farming ope ions and the profits
divided between them, does not constitute the brother either the
general agent of the owner nor a speeial agent to purchase lumber for
use on the farm, so as to render the owner liable for the purchase
price thereof, it appearing that the brother eonducted the farm in his
own name, made the purchase in question in his own name, and eredit
was given to him by the seller, the brother having been prohibited from
pledging the owner’s eredit, and the seller believing that the brother
was the real owner of the farm.

211 p.L.R.
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PARTNERSHIP (§ [—3)—WHAT CONSTITUTES— FARMING ON SHARES—PUR-
CHASES,

The fact that the owner of u farm enters into an arrangement with
another person whereby the latter is to work the farm on shares, the
owner supplying the money needed to carry on the farming operations
and the profits to be divided between the two parties, does not consti-
tute the parties thereto partners so as to create a liability on the part
of the owner for purchases made by the one working the farm on his
own eredit, though for the benefit of the joint enterprise.

AprpPEAL by defendant from judgment of Stuart, J.
The appeal was allowed.

W. H. McLaws, for defendant.

C. A. Wright, for plaintiff.

The judgment of the Court was delivered by

Warsi, J.:—My brother Stuart says in his judgment, which

is now under appeal :—

I accept in the main the defendant’s statement of facts us to the

arrangement that was made between him and his brother, H. M. Saulsberry.

This arrangement was in brief as follows: The defendant,
who lives in Seattle, bought land in this country and then agreed
with his brother, 1. M. Saulsberry, that he (the brother) should
come here and farm it, that the defendant should supply him with
the money needed to start and carry on his farming operations,
which money was to be repaid to the defendant out of the money
resulting from the sale of the crops, and that the balance was
to be divided evenly between them. My brother Stuart has found
upon these facts that **H. M. Saulsberry was in some real sense
the defendant’s agent at the Fir Grove farm and that as such
agent he purchased the goods in question from the plaintiffs.”’
The simple question for our decision is whether or not upon these
facts the relationship of principal and agent was constituted be-
tween these men.

I think that upon the facts disclosed by the evidence it can-
not be said that this brother was the defendant’s agent either
generally or for the purchase of this lumber, He carried on the
farming operations in his own name. e applied to this farm
without the defendant’s knowledge or consent although he knew
of it later, the name *‘Fir Grove Farm,"” and in that name car-
ried on some of its transactions. It is true that the defendant
gave to the bank a power of attorney appointing his brother
attorney of the “‘Fir Grove Farm Company, George W. Sauls-
berry, proprietor,”” which is signed *‘Fir Grove Farm Co., Geo.
W. Saulsberry, Prop.”” His explanation of this, which I assume
the trial Judge believed, is that he signed this in blank simply
in his own name, it being upon one of the bank’s regular forms,
which was afterwards filled up and the signature completed as
above by the manager without his knowledge. The lumber in
question was purchased by the brother in his own name. Credit
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was given for it to him by the plaintiff, the words “*Fir Grove
Farm Co.”’” being subsequently written into the account by the
plaintiff's book-keeper.

The brother had no authority from the defendant to pledge
his credit for anything. On the contrary, he was notified by him
that he was not to do so. The defendant supplied his brother as
agreed with ready money for his requirements. There was no
helding out of the defendant as the proprietor of the farm. It
is true that he did pay some of the liabilities contracted by his
brother, but none of these payments were made under circum-
stances suggestive of his legal responsibility for them. They were
made after his brother’s attempt at farming had proved a failure
and when the defendant, owing to his brother’s departure, took
things over. The lumber in question was used in the building
of granaries, which were erected and are still standing upon the
defendant’s farm, a fact which one would have thought the
defendant might reasonably have considered sufficient to impose
upon him a moral obligation to pay for it, but which in itself does
not, in my opinion, involve him in any legal liability therefor.

It is plain upon these facts that as a matter of express agree-
ment the relationship of principal and agent was not constituted
between these parties. Nor do I see how it can be held that their
conduct was such or the situation ereated by their arrangement
was such as to give rise to that position as an implication of
law. The real nature of the agreement must be considered and
upon the facts I am of the opinion that the brother was acting
not only ostensibly, but really for himself in the carrying on of
his operations on this farm, including the purchase of this lum-
ber, although of course the defendant as the owner of the land
was to profit by the same.

It was contended on the argument that if these brothers were
not principal and agent they were partners, and that the defend-
ant could and should be held liable as such. T think that the
arrangement between them was one which under the partnership
ordinance the parties were free to enter into without thereby
making them partners, and that the defendant cannot therefore
be held liable in this way.

With reluctance and regret I come to the conclusion that this
appeal must be allowed with costs and the action dismissed with
costs. 1 venture to express the hope that the defendant, having
secured the plaintiffs’ lumber without making himself liable for
its value, may be satisfied with this and not increase the plain-
tiffs’ loss by insisting upon the payment of these costs,

Appeal allowed.
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Re SMITH.
Outario Supreme Court, Middleton, J. April 18, 1913

L Wies (8§ 1 F—60)—Coniein- ~REVOCATION OF WILL, WHEN,

The bulk of the effective provisions of a will or other prior testa
mentary document may be revoked hy n icil, and plain words in
the codieil shewing a definite intention to y eannot be disregarded
ulthough other words in the codicil may seem to suggest, though not
elearly, an intention that the codicil is to he rend with such provisions
of the will.

Morion for an order determining certain questions arising
upon the construetion of the will (and a codieil thereto) of Emma
Josephine Smith, deceased.

Order granted.

R.J. McLaughlin, K.C., and 8. S, Smith, for the exeentors,

E. D. Armour, K.C., D. C. Ross, and A. H. Bealon, for Elias
Smith, Carl Smith, and Vernon Smith.

. A, Moss, for Dale M, King.

MippLETON, J.:—The testatrix died on the 9th August, 1896,
having made her will on the 19th Oectober, 1889, and added a
codieil on the 16th July, 1894,  She left surviving her hus-
band, three sons, and one daughter. The daughter was the
youngest member of the family. At the time of the making of
the will, she was about ten years old, and at the time of the codieil
about fifteen.

The will itself presents no difficulty. It is a well-drawn docu-
ment, prepared by a solicitor. The testatrix, after some minor
gifts, divides her estate into two parts: the first covering pro-
perty recently transferred to her by the trustees of the estate
of the late Robert Charles Smith, A deed is produced dated
the 6th August, 1889, which was very shortly before the date of
the will, shewing that certain Port Hope property is what is so
designated. This property is dealt with by clause 7 of the will.
It is given to the husband, the executor, in trust, to receive the
income for his own use during his life, After his death it is to
he equally divided among the children, to be transferred to them
after the death of the hushand as they respectively attain age.
The income—presumably after the husband’s death—is to be
used for the maintenance of any child under twenty-one. If any
child dies before attaining age, leaving a child or children, such
issue shall take the parent’s share.

By clause 8, furniture, hooks, ete., are to be divided among
the children.

By clause 9 the residue of the property of the testatrix is
dealt with. This consisted of some Toronto property, of very
considerable value, and the investments of the testatrix. It is
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given to the trustee to be held till the youngest surviving child
attains the age of twenty-one years. The income is to be a fund
to provide for the maintenance of the minor children. If there is
a surplus, the hushand may retain what is necessary to make up
his income, derivable from the first trust devise, to $600; and
any residue then remaining is to go for the henefit of the child
or children out of whose prospective shares the same may have
arisen.  When the youngest child attains the age of twenty-five,
this second trust fund is to be then realised and the proceeds
divided equally among the children and the issue of such of the
children as may then be dead; a sufficient fund being set apart
to maintain the income of the husband at $600.

The will also contains a provision authorising the husband
to spend %150 per annum in continuing his life insurance.

The codicil appears to have been prepared by the testatrix
herself, or by some one entirely unskilled in the preparation of
legal documents. It is prefaced by the statement: ‘‘ Not feeling
satisfied with the provision made in my will for Bertha Hope
Smith, my only daughter, I hereby add this eodicil.”” This would
lead one to expeet that the codicil would confer an additional
benefit upon the daughter. The testatrix proceeds: ‘I desire
the sum of %600 to be paid to her out of my estate . . . until
she attains the age of twenty-five years. If at that time she
should be married, then for the remainder of her lifetime to
pay her $400, unless the income realised through or by my pro-
perty on division should yield more to each surviving echild.
Shounld such be the case, then I authorise such division to be
made.”” The testatrix then proceeds: ‘‘Bertha having attained
the age of twenty-five years as aforesaid, should Bertha remain
unmarried then she is to be paid the sum of $600 a year
for the remainder of her life.”

These provisions, I think, concern entirely the income derived
from the estate, save that Bertha is to receive her $600 either
from the income or from the corpus. The division referred to is
a division of income and not a division of corpus. The estate of
the testatrix, it is said, yielded by way of income about the sum
necessary to pay the $600 to the husband, the $150 for life in-
surance, and the $600 to Bertha; $1,350 in all; so that the effect
of this provision, unless the estate greatly increased in value,
would be practically to tie up the whole estate during the life-
time of Bertha,

Bertha attained the age of twenty-five in the year 1905, and
was then unmarried. She married on the 10th Oectober, 1911,
and died on the 13th September, 1912, Her husband, Dale M.
King, as her executor, is entitled to receive her share in the
estate.  No question arises as to arrears of income. The question
which presents itself is the right of King, as the executor of
Bertha, to a share of the corpus.
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The difficulty is occasioned by the clauses of the codicil fol-

lowing the provisions dealing with Bertha’s annuity. These are
as follows: ‘‘Whatever my estate realises over and above the
payment of this bequest to Bertha and the provision made for
my husband and executor in my will, is to be equally divided
between my surviving sons or their surviving child or children

as
all

provided in my will. This bequest to Bertha is to supersede
those made in my will, with the one exception of the provision

made for J. D. Smith, my husband."”

It appears to me that the result is plain. The whole will is

abandoned except in so far as it provides for the husband. The
annuity to Bertha is substituted for her quarter interest, and
whatever remains after providing for the husband and pro-
viding for the daughter is to go to the surviving sons or their
children ‘‘as provided in the will,”’ which is referred to to
explain this substantial gift, but for no other purpose.

The only thing that causes hesitation is the question sug-

gested by the preamble to the codicil; but this cannot override
the plain words used; and it may well be that the testatrix
thought that she was making a more satisfactory provision for

he

r daughter when she gave her an annuity, and made this a

first charge upon her estate.

I eannot surmise why no provision is made for possible issue

of the daughter, while ecareful provision was made for the issue
of the sons. All I can say is that no such provision is found in
the will; and it may be that the testatrix preferred that her
estate should pass to her sons and their issue rather than by any
possibility to a son-in-law whom she had never seen.

tion upon a promissory note signed in blank and which it is
alleged by the defendant had heen improperly filled in by a

The costs of all parties may come out of the estate,

Order granted.

DEMERS v. LAVEILLE,

Quebee Court of Review, Archibald, MeDougall, and Chawvin, JJ.
May 5, 1913,

Bries axp xores (§1 A—4a)—FILLIxe IN BLANKS

A person to whom is transferred a blank promissory note with only
the signature of the maker thereon, has no authority to fill in and
perfect the same, the statutory right to complete and fill in a blank
note conferred by sec. 31 of the Bills of Exchange Act, RS.C. 1906,
ch. 119, is limited to the person to whom the signed blank is delivered

in order that it may be converted into a bill.

[Kay v. Willson, 45 Can
K.B. 735; Herdman v. Wheeler, [1902] 1 K.B. 361, and Aude v, Dick
son, 6 Ex. 860, distinguished.)

ArpeaL by way of review on behalf of defendant in an ae

transferee of the blank note,

S.C.R, 401; Smith v. Prosser, [1907] 2

F
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The appeal was allowed and the action dismissed.
G. Lamothe, K.C., for defendant, appellant.
G. Desaulniers, K.C., for plaintiff, respondent.

ARrcCHIBALD, J, :—This is a review of a judgment maintaining
an action for $1.000 upon a promissory note. The facts, so far
as they are essential to the judgment of this case, proved, are as
follows: The defendant, C. A. Laveille, put his signature at the
bottom of a printed form of a promissory note, and handed it
in that condition, without date, without amount, withont payee,
without indication of the time when the note would hecome
mature, to Alex. Duclos.  Alex. Duclos had dealings with one
Beaulien, who was then a partner in the firm of Beaulien and
Lalonde. Beaulien pretended that he was responsible upon en-
dorsements which he had given for Duclos. At any rate, Bean-
lieu eame into possession of this blank note bearing the signature
of the defendant. At a certain date, Beaulien and the plaintiff
and the plaintift’s elerk were together at a table, and among
them the promissory note in question was filled in, with an
indication that the note was to be payable at 24 months from
date; with a statement that it was to be payable to the order of
Beaulien and Lalonde at La Banque Nationale (the plaintiff
himself put in the words “‘a vingt-quatre mois de date'’) : the
statement upon the bottom of the time of maturity, viz, 15th
and 18th of February, 1907; the elerk put in the place of pay-
ment, ‘‘La Banque Nationale,”” and possibly the words $1,000;
the figures ‘81,000, it is not clear who made them. At any
rate, this note was completed in that form by the putting in the
delay for payment, the place of payment, while the parties were
sitting around a table tegether, and the plaintiff himself con
tributed his share. Then Beaulien endorsed the note with the
names * Beaulieu et Lalonde,”’ and left it with the plaintiff, The
plaintiff kept it for a long time and finally sued the defendant
upon it

Beaulien swears that he never gave the note in question to
the plaintiff for the purpose of making it his property, either to
secure the claim which plaintiff pretends he had against Beau-
lieu or against Beaulien and Lalonde, or for any other purpose,
but only for safe-keeping. I have my doubts as to this evidence
because 1 find it strange that Beaulieu should have endorsed the
note, enabling the plaintiff to use it, if he had not intended to
make it the plaintiff’s property. Beaulieu, being closely ques
tioned, says that the signature an the bottom of the note is the
signature of the defendant ; that he knows that signature well and
has often seen it; but he will not swear that the defendant
Laveille gave that signature in blank to him. Laveille swears
positively that he never did give a signature upon a form of
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promissory note to Beanlien in blank. He said he did give one
to one Alex. Duclos, and is perfectly unable to say whether the
one filled up in the form of the present note is the signature
which he gave to Duclos.

(At the date of the hearing in this case Laveille was pract-
ically blind and unable to examine the signature in question
and consequently unable to speak concerning it. Beaulien, al-
though he in many places indirectly suggests that he himself
got the signature from Laveille, nowhere positively swears so.
There is no ground set up by Beaulien or by any one else which
would indicate a reason why Laveille should give to Beaulien
a blank signature on a promissory note form. But it seems that
Alex. Duclos was the son-in-law of Laveille, and expected to be
his heir; and in one place Beaulien swears that, when he got
that note and, as he says, deposited it for safe-keeping with
Demers, he intended to use it for the purpose of indemnifying
himself in case he might be held liable upon his endorsement for
Duclos. Under these circumstances, with the additional one that
Laveille admits to have given one signature in blank to Duelos, 1
think it is rendered almost certain that Beaulieu got this note
with its signature from Duclos. The sections 31 and 32 of the
Bills of Exchange Act are important in this ease :—

41, Where a simple signature on a blank paper is delivered by the
signer in order that it may be converted into a bill, it operates as a primd
facie authority to fill it up as a complete bill for any amount, using the
signature for that of the drawer or acceptor or an endorser; and in like
manner, when a bill is wanting in any material part, the person in posses-
sion of it has primd facie authority to fill up the omission in any way he
thinks fit.

32, In order that any such instrument, when completed, may be en
forceable nst any person who became a party thereto prior to its com-
pletion. it must be filled up within a reasonable time and strictly in accord-
anee with the authority given; provided that, if any such instrument after
completion is negotiated to a holder in due course, it shall be valid and
effectual for all purposes in his hands, and he may enforce it as if it
had been filled up within a reasonable time and strietly in accordance with

the authority given.

The case of Ray v. Willson, 45 Can. S.C.R. 401, was cited by
defendant. That case is not entirely similar to the present one.
Ray, residing at Newmarket, in Ontario, owned property in
Port Arthur and signed some promissory note forms which he
sent to an agent at the latter place to be used under certain cir-
cumstances for making repairs to such property. The agent
filled in one of the blank notes and used it for his own purposes.
In an action by the holder Willson swore and the trial Judge
found as a fact that the notes were not to be used until he had
been notified and authorized their use. Under these cireum-
stances, the Court of Appeal of Ontario dismissed the action. The
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Supreme Court confirmed that judgment on the ground that
sec. 31 above cited did not apply because the note, although on
a promissory note form and bearing the signature of the de-
fendant had not been given to defendant’s agent, *“in order that
it should be eonverted into a bill,”" but that it required the
future anthorisation of the signer to convert into a bhill. The
trial Judge found as a faet that there was ground to put the
holder of the note in question upon inquiry as to the authority
of the agent to transfer the note to him, but he had no know-
ledge that the note had been given in ineomplete form to the
agent. The case did not go off upon that point. There is no
evidence in this case that the note sued upon was not given for
the purpose of being converted into a bill

Another case is referred to by defendant, viz., Smith v
Prosser, [1907] 2 K.B. 735. That case went off upon the same
point as the one just above cited. The notes were given in South
Afriea by the defendant to the agent, with instructions that they
should be retained in eustody by his attorney until the defendant
should, by telegram or letter from England, give instructions
for their issue as promissory notes and as to the amounts for
which they should be filled up. They were filled up in frand
hy the agent, and again the Court decided that they had not
been given for the purpose of being filled up as promissory
notes. There is another case of Herdman v. Wheeler, [1902] 1
K.B. 361. Wheeler, a clergyman, having oceasion to borrow
fifteen pounds, went to a man named Anderson and asked for
a loan, which Anderson agreed to get for him. It was under-
stood that it was to be got from someone else. Anderson got a
blank signature from Wheeler upon a stamped promissory note
form having a stamp sufficient for 75 pounds. Anderson filled
up the note for 30 pounds fraudulently, gave his cheque, after-
wards dishonoured, to Wheeler for 15 pounds and sold the note
of Wheeler, which he had filled up, making the person to whom
he sold it the payee of the note, and got for it 25 pounds. The
holder of the note sued Wheeler upon it and was defeated. This
case again went off on the ground that it did not come within
the proviso of the statute ‘‘provided that, if any such instru-
ment, after completion, is negotiated to a holder in due course, it
shall be valid and effectual.”” Here it was held that the plain-
tiff's name being on the note as the payee, it could not be said
that the note had been negotiated to him; that the section did
not apply to the original parties to the note.

As I have said, none of those authorities apply conclusively
to the case in hand, because here, on the face of it, the note was
clearly negotiated by Beaulien and Lalonde, the payees, to
Demers. But there is another consideration. This clanse which
I have cited refers to a holder in due course, which means a
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holder for value without any notice of any defect in the note or
in the title of the person transferring the note. Was Demers
such a holder? We have above seen that the note was brought
to Demers incomplete. Thus, Demers had knowledge that the
note was a note which had been delivered in blank and was
subject to clause 32 of the Act: ““In order that any instrument,
when completed, may be enforeable against any person who be-
came a party thereto prior to its completion (as the defendant
did) it must be filled up within a reasonable time and strietly
in accordance with the authority given.”” Under that proviso
the plaintiff here has no action against the defendant unless he
can shew that the note was filled up within a reasonable time,
and that it was filled up strietly in aceordance with the authority
given,

In the case above cited, Herdman v. Wheeler, [1902] 1 K.B
361, at 370, Channel, J., in giving the judgment, said:

The proviso (that is, the provision of the imperial statute, which is
identical with our sec. 32) can never operate in favour of a person who
knows the acceptance of the bill to have been in blank. If in the present
case Anderson, instead of communicating through telephone with the plain
tiff, had brought the stamped paper signed by the defendant with him and
had filed it up in the plaintiff’s presence the plaintiff would certainly
have been put on inquiry as to Anderson’s authority; and by reason of
the first part of the second sub-section could only have recovered if Ander
son was acting strietly within his authority. So in all cases where the
plaintiff has been allowed to recover on a bill in which he had inserted
bis own name as payee, he would, we think, now have to shew that this
was within the authority given by the defendant.

Another case is Awde v. Wm. Dickson (1851), 6 Ex. 869. In
this case, the defendant signed a promissory note in blank as
security for his brother Richard Dickson, but upon the express
condition that one Robinson would also sign as co-surety, and
that defendant should not be responsible unless Robinson joined
in the note. The note was as follows:—

December, 1848

On demand we do hereby jointly and severally promise to pay

or order, one hundred dollars, as witness our hands,
Wm. Dickson.

This was given to R. Dickson. Robinson refused to sign it
R. Dickson took it in its imperfect state to the plaintiff and
upon R. Dickson's representation that he had authority to deal
with it, the plaintiff advanced him money upon it, and the
blanks were filled up by inserting ‘‘26"" hefore December and
the plaintiff's name as payee. The learned Judge who tried the
case directed a verdicet for the plaintiff, reserving leave for the
defendant to move to enter a verdict for him. The rule was
issued and upon the rule a verdict was entered for the defendant
Baron Parke, in giving judgment, said :—
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It is unnecessary to say whether this instrument is forgery or not
But there is certainly ground for contending that the making of it com
plete contrary to the direction of the defendant, renders it a false instru

ment as against him. I do not gainsay the position that the person who
puts his name to a blank paper impliedly authorises the filling of it up
to the amount that the stamp will cover. But this is a different case
Here, the instrument to which the defendant’'s name is attached, is
delivered to his brother, with power to make it a complete instrument
on one condition only, that is, provided Robinson would be joint surety
with him. This, therefore, is an instance of a limited authority where,
in the case of the refusal by Robinson to join, there is a countermand
Robinson refused to join, and consequently the defendant’s hrother had no
authority to mak

use of the instrument. A party who tal such an

incomplete instrument cannot recover upon it unless the on from

whom he receives it had a real authority to deal with it. There is no
such authority in this case, and unless the circumstunces shew that the
defendant conducted himself in such a way as to lead the plaintiff to I«
lieve that the defendant’s brother had authority, he can take no better title
than the defendant’s brother could give. It is a fallacy to say that
plaintiff is a bona fide holder for value. He has taken a piece of blank
paper, not a promissory note. He could only take it as a note under the
authority of the defendant’s brother, and he had no authority. Conse

quently the note is void as against the defendant.
Barons Alderson

and Platt coneur.

This is the position in which the present plaintiff finds him-
self to-day. Has he proved that Beaulien had authority to fill
up that note as he did? He must prove that without relying
on the presumed authority of the person to whom the blank
signature is given to fill it up as he chooses. There is no suffi-
cient proof, in my judgment, in this case, that Beaulieu had
any authority whatever, s I said before, I helieve that there
is ne proof that the incomplete document was handed to Beau-
lien at all. T am convinced that it was not handed to him, but
was handed to Duclos, and authority to Dueclos to fill it up and
make it a complete instrument did not permit Duclos to give that
authority to Beaulieu by simply handing the note to him. More-
over, there were many circumstances in all the dealings of the
parties which ought to have put Demers upon enquiry, There
is some pretence that Demers did make inquiry or did speak to
Laveille about the matter. T am convinced that nothing of the
kind was done. Laveille swears the contrary. 1 bhelieve the
judgment ought to be reversed and the action dismissed with
costs of both Courts.

Action dismissed.

Annotation—Bills and notes (§ I A—4a)—Signature in blank.
Prior to 1906 secs. 31 and 32 of the Bills of Exchange Act, .

1906, ch, 119, constituted one section. The two sections must be read

together, for the completed instrument camnot be enforeed against uny

QUE.

C.R.
13

Divens
r.
LAvenLy

Archibald, J.

Annotation
Pills and
notes signed
in blank,




28

Annotation

QUE.

Bills and

notes signed

in

blank

DomiNioN Law Reports, (11 D.LR.

Annotation (continued ) — Bills and notes (§ I A—4«)—Signature in blank.

person who becume a party to it prior to its completion, unless it was filled
strietly in accordance with the authority

up within a reasonable time ane
given or unless, after completion, it is negotiated to a holder in due course

)
he English Act provides that where a simple signature on a blank
es as a primd facie authority to

stumped paper is delivered, ete., it i
fill it up as a complete bill for any amount the stamp will cover, ete. See
30 provides for the speeciul cuse where a bill payable after date is issued

rable at sight or after sight is urdated.

undated or an aceeptance j

Every contract on a bill, whether it is the drawer’s, the aceeptor’s, or
an endorser’s, is incomplete and revocable, until delivery of the instrument
in order to give effect thereto (sec. 39; cf. secs, 40 and 41). Delivery
means transfer of possession, actuul or construetive, from one person to
another (sec. 2),

The simple signature on a blank paper must be delivered by the signer
in order that it may be converted into a bill, and a bill wanting in a
material particular must be delivered within the meaning of the Act, before
any authority is implied to complete the bill.

B. puts a blank aceeptance in his desk. It is stolen, and then filled up
hill.  Even u holder in due course cannot recover from B., for the

as
inchoate instrument was never delivered for the purpose of being converted
into a bill: Barendale v. Bennett, 3 Q.B.D, Likewise a note written
a signature given merely for the purpose of indieating the signer’s
6; or for the purpose of a receipt

over
address: Ford v, Auger, 18 L.C.J,
Bangue Jacques Cartier v, Lescard, 13 Que, L.R, 39, eannot be recovered on
in the section perbaps hardly

The expression ‘‘ primd facie authority
expresses the extent of the power of the holder of a blank instrument, The
power to complete the bill is not merely that of an agent, but arises from a
contract that the person to whom the bill is given, or anyone authorized by
him, should be at liberty to fill it up: notes to Bawendale v. Bennett, 4
R.C. at 645, The nature and effect of the contract made by a person who
signs and delivers an instrument other than a bill or note is further con
sidered in 5 R.C. 140, under the title ‘*Blank'' and in the ruling eases of
Nwan v. Nocth British (1863), 2 H, & C. 175, and Société Générale v
Walker, 11 A.C. 20,

The payee of a note which is filled in under the authority of see. 31

may in the same manner as an endorsee be the party to whom it is nego
tiated, as well as issuved, and a holder in due course within the meaning of
Lilly v, Farrar, 17 Que, K.B. 554,

Where a is signed and endorsed with a blank space for the rate
of interest in an existing clause providing for interest, any person in pos
session of the note has primd facie authority to fill in any rate of inter
est, but if the note when signed and endorsed bad no clause providing for
interest, the addition of such a elause is an alteration not contemplated
when the note was made and endorsed and avoids the unote: British
Columbia v, Ellis (1897), 6 B.C.R. ef. Burton v, Goffin (1897), 5
B.C.R. 454,

A bill is drawn payable to ~ or order. Any holder for value may
write his own name in the blank and sue on the bill: Crutekly v. Mann
(1814), 5 Taunt. 520; Mutual Safety v. Porter (1851),2 Allen (N.B.) 230;
of. Chamberlain v. Young, [1893] 2 Q.B. 206, where it was held that a bill
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Annotation (continued) — Bills and notes (§ I A—4«a)—Signature in blank.

made payable to ! order,”” and issned by the drawer endorsed by

him without filling up the blank, was perfect, ** order'’ being con

strued to mean ‘‘my order,”’ i.e., to the order of the drawer
The plaintiffs were indorsees of an overdue promissory note signed

blank by defendant and given by defendant in payment of certain indebt
edness. By error the note was filled up for more than the amount of
defendant s indebtedness. Plaintiffs were innocent holders: Held, that
notwithstanding the provisions of see. 20, sub-sec, 1, and 1. 30, sub-sec
1 of the Bills of Exchange Aect, 1880, this constitutes an equity to which
than

the payee could had he sued on the note, hut that, as plaintiffs were inno

the note was subject, and plaintiffs could not

yver anything me

eent holders, and defendant had set up numerous defences that failed, thus
driving the plaintiffs to trial, the plaintiffs were entitled to costs of suit
Fraser v, Ekstron, 6 Terr. L.R. 464.

See, 32 is supplementary to s

“Ruch instrument’” in sed

refers to an instrument which has been delivered in an incompl

ner in order

i.e., a simple signature on a blank paper delivered by the s

that it may be converted into a bill, or a bill delivered us a bill but inting
in a material particular (sec. 31).

Although a person who issues a bill leaving a blank in a material
part of it, is estopped, as between himself and a bond fide holder for value
to whom it has passed with the blank filled up, from disputing the authority
so to fill up, there is no estoppel or presumption of authority in the case
of a bill which has not been issued—that is to say, delivered with the inten
tion that it should operate as a bill—hy the person charged uj t
Barend v. Bennett, 3 Q.B.D. 525

Faleconbridge (on Banking, p. 309) savs: “There seem to be cases
which would arise fairly often in practice which would not be within the
proviso, and where the first part of the section would take effect The
proviso ean never operate in favour of a person who knows the ucceptance
of the bill to have been in blank. So in all eases where the plaintiff has
been allowed to recover on a bill in which he bhad inserted his own nume
us payee, he would probably now have to shew that this was doue within
the authority given by the defendant.”

In Herdman v, Wheeler, [1902] 1 K.B. 361, where the maker intend

ing to borrow £15 from one lender signed blank stamped puper which
the lender subsequently filled in for a larger amount made payable to
another party, this other party failed in an action to recover from the
maker on the ground that he was not a holder in due course But in
Lloyd’s Bank v. Cooke, [1907] 1 K.B. 794, it was held that the payee may
he the holder in due course, and where a note was fraudulently filled in for
1 larger sum than was authorized by a joint maker, that joint maker was
estopped from denying the validity of the note. This later case was dis
tinguished in Ray v. Willson, 45 Can, S.C.R. 401, See also Brocklesby v.

Temperance Permanent Building Socicty, [1893

B. and A. sign as makers a joint and several note, with blanks for

date and payee's name. B. signs on condition that the note shall be
issued only if C. also will join as maker. C. refuses to join. A., who is
in possession of the note, represents to plaintiff that he has authority to
issue it. He fills in plaintiff s name as payee and transfers the note to
him for a vulue. Plaintiff eannot recover from B.: Awde v. Dizon (185
6 Ex. 869; of. Hogarth v, Latham, 3 Q.B.D. 643,
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Annotation (continwed ) Bills and notes (§ I A—4a)—Signature in blank.

If, however, the signature or incomplete instrument has been deliv-
ered within the meaning of see. 31, and, after completion, is negotiated to
n holder in due course, it is valid and effectual for all purposes in his
hands although it had mot been filled up within a reasonable time or in
accordance with the authority given,

A “‘holder in due course’’ is u holder (sec. 2) who has taken a bill,
complete and regular on the face of it, under the conditions mentioned in
see. 56, 1f the bill is not complete and regular on its face, the holder
bas notice of the imperfection and can be in no better position than the
person who took the bill in blank: Hatch v, Secarles (1854), 2 Sm. & G.
147; France v, Clark, 26 Ch.D, 257, at 262,

““Negotiated'’ in the proviso to the section means transferred by one
holder to another (cf. see. 60). A delivery of a bill to a payee for value
iz the issue of the bill (ef. see. 2) and not its negotiating. B., intending
to borrow £15 from A., signs a blank stamped paper, and authorizes A.
to fill it up as a note for £15 payable to A. A, instead of so doing, fills
up the document as a note for £30 payable to C., and then hands it to
(., who tukes it in good faith and for value. Held, that, even if C. is
a holder in due course (which is doubtful), the delivery of the note to
him is not a negotiation of the instrument, and therefore he cannot re
cover, the note not having been filled up by A, in accordance with B.'s
uuthority: Herdman v. Wheeler, [1902] 1 K.B. 361,

“Completion” in the section refers to completing the form of the bill
or supplying the wanting ‘‘material particular.’” It does not include
delivery, as in sees, 38 and 178, where a bill or note is said to be inchoate
and incomplete until delivery: Ibid.

Defendant signed, as maker, a printed form of promissory note, and
handed it to A., by whom it was filled up for #35. The plaintiffs became
endorsees for value without notice. Defendant held liable, though the note
may have been fraudulently or improperly filled up or endorsed: Melnnes
v. Milton (1870), 30 U.C.Q.B. 489; ef. Garrard v. Lewis, 10 Q.B.D, 30.

Where the payee of a note endorsed it in November for the accom-
modation of the maker, leaving the date and sum blank, and the blanks
were filled up in February by the maker, the date inserted being a day in
January, it was held that the endorsee conld recover against the payee:
Sanford v, Koss (1841), 6 U.C.O.8, 104,

An endorser placed his name upon & note without maker’s name or
sum or payee's name, and the maker’s name was afterwards signed by
another person without authority, and the note negotiated. The endorsee
must shew that he is a bond fide holder for value: Harscombe v. Cotton

(1857), 15 U.C.Q.B. 42; ef. Rossin v. McCarty (1850), 7 U.C.Q.B. 100.

In 1840 B, gives a blank acceptance on a Js. stamp to A, to aeccom-
modate him. In 1852 A, fills up the document as a bill for £200, and signs
as drawer, He then negotiates it to a holder in due course. The holder ean

recover from the acceptor: Montague v. Perkins (1853), 22 L.J.C.P. 187,

An instrument which is wanting in some one or more of the requisites
of u complete bill is in effect a transferable authority to ereate a bill,

and while incomplete is subject to the ordinary rules of law relating to
authorities, e.g., in authority coupled with an interest is not revoked by
the death of domor or donee, while an authority not coupled with an
interest is revoked by the domor's death. Cahlmers on Bills, 53, cites
the four following cases as illustrations:—
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Annotation (continued) - Bills and notes (§ I A—4a)—Signature in blank,

1. B., who is indebted to ., gives him a blank acceptance for £100.
a bill payable to draw

. dies, If C.’s administrator fills up the paper &
er's order, and inserts his own name as drawer, he can enforce payment

thereof against the acceptor: Scard v. Jackson (1873), 34 L.T 65,

2. B., who is indebted to C., gives him a blank aceeptance for £100,
and then dies. C. may fill in his own name as drawer and payee after
B.'s death, and recover the amount from B.’s estate: Carter v. White
(1882), 20 Ch.D. 225, affirmed (1883), 25 Ch.D. 666 (C.A.), where it was
held that a surety for the acceptor, not party to the bill, was not dis
charged. See Re Duffy, 5 Ir. L.R. 92,

4. B., having authority to do so, gives a blank aceeptance for £100
in the name of the firm. Tt is filled up after B.’s death. The surviving
partners are liable: Usher v. Dauncey (1814), 4 Camp. 97.

4, B. gives C. a blank acceptance to accommodate him, and without
receiving value. After B.’s death it is filled up and discounted with D.,
who sees it filled up. D. cannot recover the amount from B.’s estate:
Hateh v, Searles (1854), 2 Sm. & G. 147, approved in France v, Clarl
(1884), 26 Ch.D, at 26

A vendor may, after the execution and delivery of
which his name was omitted, given for personalty purchased at an auction

a lien note from

sale, the terms of which required such a note to be given, insert his