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DOMINION LAW REPORTS

OLLMAN v. CITY OF HAMILTON. ONT.

Ontario Supreme Court, Middleton, J. April 18, 1913. g, (jt
1. DRAINS AND SEWERS ($ I—6)—PRIVATE DRAINS—HIGHWAY REPAIR—]N *913

T REFERENCE. ~
Where water which is the drainage of the plaintiff’s own land, aug ‘ ^ri

mented by some slight flow of surface water from adjacent streets, is 
collected in a ditch constructed by the plaintiff and thence discharged 
on to a public highway, the defendant municipality responsible for 
the repair of the highway is not responsible for damages resulting 
to the plaintiff’s lands by reason of its repairing the road and divert
ing the flow of the surface water into the channel in which it would 
naturally flow.

Action for damages for flooding the plaintiff’s land, tried be- Statement 
fore Middleton, J., without a jury, at Hamilton.

Judgment was given for the defendant.
W. M. McClemont, for the plaintiff.
S. F. Washington, K.C., for the defendants.

Middleton, J. :—Mrs. Oilman, the plaintiff, has a life estate Middleton, j. 
in about five acres of land, in Hamilton, upon which she carries 
on business as a brick-maker. The property is bounded by 
Macklin street, King street, Paradise road, and Hunt street; 
the latter not being opened out ; and, according to the plans, is 
crossed by Athol street and Dufferin street. A deep ravine ex
tends across the north-west portion of the land and to the west.

In the summer of 1911, a building was erected in this ravine, 
almost immediately opposite Paradise road where it crosses 
the ravine. This building contained the machinery for the 
manufacture of bricks, a furnace-room, and drying-room ; the 
furnace and tunnels to carry the heat to the drying-room being 
some seven or eight feet below the level of the soil at the bottom 
of the ravine : the floors of the machine-room and of the drying- 
room being on a level with the surface of the soil there.

In the spring of 1912, water from the thawing of the snow 
upon the plaintiff’s own land and the unopened streets which 
she uses for her own purposes, together with some water from 
Macklin street and possibly from King street where these streets 
adjoin her property, flowed through a ditch upon the lands and 
was emitted upon Paradise road just about at the bank of the 
ravine, flowed down the slope of the road a short distance, and

1—11 D.L.R.
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then re-entered the plaintiff’s own land and flooded the build
ings at the bottom of the ravine, doing considerable damage. It 
is for this that the action was brought.

Some five or six years ago, an endeavour was made to grade 
Paradise road where it crosses the ravine. The crests of the 
hills were cut down, and the earth therefrom was used to con
struct an embankment at the lowest place. No complaint is 
made of this; and any injury that was sustained from the con
struction of the embankment would not have been the subject of 
arbitration.

On the western part of the southern portion of the plaintiff’s 
land, the whole surface has been removed for the purpose of 
using the clay to make bricks. This has resulted in cutting down 
the top of the high land by about eight feet. The water from 
this land would naturally flow to the north, seeking the ravine; 
but a ditch has been constructed which intercepts this water be
fore the ravine is reached. As the excavation of the clay pro
gressed from time to time, this ditch was lowered ; and it is now 
much below what is said to have been an original natural water
course draining the water to the west.

When this ditch neared Paradise road—the water flowing 
in a westerly direction—a channel some years ago existed 
through a high bank on the plaintiff’s land east of the road. 
The course of this channel has recently been changed—it is said 
because of some small cutting made to enable teams to drive 
up on to the plaintiff’s land for the purpose of obtaining some 
earth to be used in repairing the road ; and the water now passes 
through a channel three or four feet deep, cut through this bank 
where the teams passed, and is discharged on the surface of 
the road.

In the spring of 1912, this water had cut a channel across 
the road and was flowing into the ravine west of Paradise road. 
This water flowing across the road made the place most dan
gerous to passers-by ; in fact, quite impassable. The city officials 
being notified, men were sent to the place. They had some 
suspicion that the water had been intentionally diverted across 
the road. This was denied by the sons of the plaintiff. It ap
pears that part of the bank beside the road had fallen into the 
channel along the roadside where the water would otherwise 
have gone. All that was done by the city officials was to re
move this obstructing earth, so that the water continued to flow, 
as it would otherwise have done, down the side of the roadbed, 
and to repair the roadbed. When opposite the building in ques
tion, the water made for itself a channel down the bank, and did 
the damage.

I fail to see that by removing this fallen earth and by filling 
in the channel cut across the road, the defendants were guilty
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of any misconduct. Since this occurrence, a box drain has 
been placed in the road. This conducts the water across the 
road, and the water flows into the ravine west of the embank
ment. This has prevented the occurrence of any further injury.

To me the case seems plain. The water in question was the 
drainage of the plaintiff’s own land, augmented by some slight 
flow of surface water from King and Macklin streets, confined 
in this ditch constructed by the plaintiff herself, and allowed by 
her to flow on to Paradise road. All that the defendants did in 
the spring of 1912 was to remove the earth that had fallen and 
to fill the excavation that had been made, so that the water which 
the plaintiff had thus brought on the road would flow in its 
natural course either down the road or back into the ravine on 
the plaintiff’s land.

The action will be dismissed. Costs must follow the event 
if they are demanded. In view of the fact that the city officials 
might well have constructed the box drain in the first instance, 
and might well have made a ditch which would have carried the 
water beyond the building, the defendants will probably see 
their way clear not to exact costs.

There is on the record a counterclaim and a counterclaim to 
the counterclaim. No evidence was given as to these matters, 
and as to them there will be no order and no costs—and this 
will not prejudice the rights of either party as to these matters.

Judgment for defendant.

HARNOVIS et al. v. CITY OF CALGARY.
(Decision No. 2.)

Alberta Supreme Court. Uarvey, C.J., Stuart. Simmons, and lValsh, JJ. 
March 31, 1913.

1. Negligence ( $ 11 F—120)—Negligence following contributory neg
ligence—Last clear chance.

Notwithstanding the contributory negligence of the plaintiff, if the 
facts establish primary negligence on the part of the defendant and 
the injury in question occurs through the ultimate negligence of the 
defendant, the latter is responsible in «lamages for personal injuries 
resulting from such negligence. (Per Harvey, C.J., and Walsh, .Î.)

[Halifax Electric Tramway Company v. Inglis, 30 Can. 8.C.R. 256, 
followed; Harnovis v. City of Calgary (No. 1). 7 D.L.R. 789. affirmed 
by an equally divided Court.]

Appeal by defendant from judgment of Reck. J., Harnovis 
v. City of Calgary (No. 1), 7 D.L.R. 789, awarding plaintiffs 
damages for personal injuries.

The appeal was dismissed and judgment below varied by an 
equal division of the Court.

II. C. B. Forsyth, for the plaintiffs.
D. S. Moffatt, for the defendants.
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ALTA. Harvey, C.J.:—I agree with my brother Walsh that this
g ç case is governed by Halifax Electric Tramway Co. v. lnglis, 30 
1913 Can. S.C.R. 256.
----  The finding by the trial Judge of primary negligence on the

Harnovih part of the defendants and of ultimate negligence causing the 
City of accident, notwithstanding the plaintiff’s contributory negligence, 

Calgary, appears to me to be based on evidence which quite justifies such 
nHrvpy. c.j. finding and which, therefore, should not be disturbed by a Court 

of Appeal.
I would, therefore, dismiss the appeal with costs, and vary 

the judgment below as directed by my brother Walsh.

stuart. j. Stvart, J. i dissenting) :—We have here again another case
(diisentine) 0f ^ umvarv wayfarer in a crowded modern city with its street 

cars and automobiles who doesn't know enough to keep his wits 
about him in crossing a street, and the energetic motorman of 
a street car who feels inclined to “let it rip*’ with the car, as 
the motorman here said, when lie gets what he thinks is a good 
chance.

In my view of the case I do not think we are absolutely 
hound to dismiss the appeal because of the decision in The Hali
fax Electric Tramway Company v. lnglis, 30 Can. S.C.R. 256. 
In that case there were jury findings which the Court could not 
very well override if there was any evidence upon which they 
could reasonably be made. The trial here was by a Judge alone, 
and it seems to me we are more at liberty to form an opinion of 
our own as to whether either party was negligent or not. Then 
again, in the Halifax case the whole affair occurred upon a 
down grade, which furnishes some slight ground of distinction 
upon the facts.

There can be no doubt that the plaintiffs in driving heed
lessly forward across the track without looking as they did were 
grossly negligent. Hut at any rate it can be said that owing to 
their omission to look they were not aware of the actual immin
ent presence of danger until they were struck. On the other 
hand, the motorman is shewn to have known of the possibility 
of danger some time, however short or long, before it actually 
occurred. And my inference from the evidence is that he 
allowed a short time to elapse before he did anything—a time 
during which he was acting on the assumption that the plain
tiffs would either stop or turn north oil Second street cast. The 
motorman’s evidence is not exactly that he supposed from the 
first moment he saw the plaintiffs that they would turn north, 
as it is put by the learned trial Judge. It is rather that he 
supposed when he first saw them coming “at a good rate of 
speed’’ that they would either stop or turn north. This means 
only that he supposed they would know enough to keep out of 
his way and that he went forward a little before taking any
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measures at all on his part to avoid an accident. At the begin- ALTA, 
ning of his evidence the motorman Pettit said :— g. C.

We was coming up out of the subway ami as soon ns I noticed the 1913 
waggon I expected that they would turn up Second street towards Eighth jjarnov 
avenue, either that or stop the horse. The horse was travelling along at A y °% Is 
a good rate of speed when I first saw them. I shut the power off as soon City of 
as I saw them coming, but was unable to stop the car. Calgary.

Now that evidence on the face of it would apparently suggest smart, j. 
that he shut the power off the first moment he saw them, but 
there are other expressions which lead me to believe that what 
lie meant by the words “when I saw them coming” was “when 
I saw that they were coming on and not either stopping or 
turning north.”

At another place he says :—
I expected they would turn up the street or stop the horse before I 

approached.
At another place he was asked and he answered as follows :—
<J. You said you expected them to turn down Second street east?

A. No.

And again :—
(j. And you thought they were goiug to turn down Second street east *

A. I didn’t think that, but they could have avoided that accident by turn
ing down there if they had seen the car.

And again :—
Q. And still you bring buck the recollection that they had gone along 

Second street so often that you thought they would do so this night 1 

A. No, I didn’t. I thought they were going to turn down Second street 
east when they saw me coming.

Now the inference I make from this is that a short period of 
time did elapse between the motorman's first sight of the horse 
and his attempt to stop. It is true that he did in his evidence 
in several places say that as soon as he saw them he turned the 
power off and put on the brakes, but I think the proper infer
ence to draw from his evidence as a whole is the one I have 
stated. On the other hand, it must be remembered that this 
period of inaction on the part of tile motorman must have been 
an exceedingly short one. I do not think the motorman can be 
charged with negligence in not swing the plainliits at the very 
first moment it was possible to see tin in. because a motorman 
lias to look several places and watch a number of things. It 
is perhaps a little difficult to take as absolutely correct the motor- 
inan's evidence, which is to the elfi-et that lie was about 30 feet 
south of the line of Ninth avenue when he first saw the plaintiff's' 
horse and waggon. Hut wherever he was when he first saw them,
I can find nothing in the evidence to shew that he was negligent 
in not seeing them sooner. It is difficult to say also just where
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the plaintiffs were when he did first see them. It is more 
probable that the motorman is correct when he says that they 
were about 40 feet from the car track, because even if we allow 
some 15 feet as the distance north of the south line of Ninth 
avenue at which they were travelling, it would still mean that 
they travelled 40 feet while his car was travelling 45 feet. Or 
if we allow something for the swerve to the left made by the 
horse, it may be that we should add five or six feet more to 
the former distance. But even then it is difficult to see how 
the horse could have been travelling practically as fast as the 
ear. Now, as I say, I think it is probable that the motorman’s 
estimate of the distance of the horse from the track when he 
saw them is very likely to be correct. Because he must, accord
ing to his story, have seen them first at such a place as would 
still leave in doubt their probable intention as to direction. 
And I do not think this could have been very far east of the 
west line of Second street. If they had got much over on to Sec
ond street without shewing signs of turning, the motorman would 
not have thought of that as a possible intention on their part. 
So I think as the streets are 6G feet wide, his estimate of their 
distance from the car track when he first saw them as 40 feet is 
probably fairly accurate. If we assume that the car was going only 
twice as fast as they were, then it is evident that he must have 
been some 90 feet from the place of the accident when he saw 
them, instead of 45 feet or thereabouts. This, of course, assumes 
that his turning the power off and applying the brakes did not 
diminish his speed at all. I recognize the difficulty and uncer
tainty of any calculation of this kind, but it is evident that the 
period from the time when the motorman first saw the plaintiffs 
until they were struck could not have been more than a few 
seconds in any case. If it was a distance of 90 feet which he 
covered, and he was going, say, 10 miles an hour, it would take 
only between nine and ten seconds. It is with regard to events 
and actions happening within such a period as that that we are 
called upon to turn the balance of responsibility for the accident 
in question either one way or the other.

Now. for my part I do feel that a Court ought not to attach 
blame to a motorman for assuming, at least for a moment, for 
three or four seconds, that the driver of a horse and waggon is 
not going to drive heedlessly in front of him. And even if he 
was to blame, I think that blame must be taken to be part of the 
primary negligence to be attached to him. and not as part of 
that secondary negligence which is said to give rise to liability 
to damages on the part of a defendant in spite of the plaintiffs’ 
negligence. In my opinion it is only any failure in reasonable 
care after he became aware of the plaintiffs’ negligent purpose 
of really driving in front of him, that should be treated as a
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possible answer to the plaintiffs' negligence. Now the neglig
ence found against him after that time is merely an omission to 
use the reverse. In this conclusion with much respect I am 
unable to agree with the learned trial Judge. The evidence is 
clear and uncontradicted that it is not possible to turn off the 
power and put on the reverse all at once. If all this is done 
suddenly the fuse is destroyed and the motive power as a re
straining force is removed altogether. I think the motorman 
did use at least reasonable care when lie saw the crisis upon 
him. Even if he did not do all that was absolutely possible to 
do, I think he did as much as ought to be demanded of any rea
sonably careful man.

Finally, when the events occurred within so short a space of 
time, I cannot avoid the firm conclusion that the gross negligence 
of the plaintiffs was the real and proximate cause of the acci
dent and that they ought not to be allowed to recover.

I refer to Jones v. Toronto anil York Radial Railway, 20 
O.W.R. 460, and Long v. Toronto Railway Co., 10 D.L.R. 300.

In my opinion the appeal should be allowed with costs, the 
judgment below set aside, and the action dismissed with costs.

Simmons, J. (dissenting) :—The plaintiff’s action is for dam
ages arising out of collision between the plaintiff's waggon and a 
street car operated by the defendant city.

The plaintiff’s vehicle was a lunch waggon closed in on both 
sides and ends and windows in the ends and sides and through 
the front window the driver’s reins passed from the inside 
where he was seated. The point of collision was at the inter
section of Ninth avenue and Second street east, in the city of 
Calgary. The plaintiff* was driving east on Ninth avenue and 
the street car was coming north on Second street east. Between 
Tenth avenue and Ninth avenue is a subway under the railway 
tracks and the street cars have to ascend a somewhat sharp 
grade coming up out of the subway on to Ninth avenue.

The learned trial Judge has found that there was negligence 
on the part of the defendant in the following respects:—

(a) The ringing of the gong was not continued during the whole time 
the street car was passing through the subway.

(à) The motorman did not apply the reverse, and if he had done so 
the accident might have been avoided.

(c) Also that the car was running at a rate of speed which, had it 
not been checked in instant anticipation of the accident, would have been 
at a rate of more than ten miles an hour us it crossed Ninth avenue, a rate 
which, in view of the obstructions to the view of passengers passing along 
that avenue, is excessive.

(d) The motorman should uot have assumed that the plaintiff would 
turn north instead of crossing the track.

ALTA.

sTc!
1913
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Calgary.

(dissenting).

Simmons, J. 
(dissenting).
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The IcTUTieil Irinl .1 III lut' fourni ctuilribiitory negligence >11
I lie pluintitr's piirt mid says :—

Vmlvr the rimimMtuuees I think the plaintiff*. if they ha«l looked, could1913
and would have wen the car in mitlieieiit time to avoid the accident. ami I 
think they tnuat Ik* held guilty of negligenre in not looking.

Ami further:—
On the other hand, iiot«ithntanding the |i|iiintifTn* negligenrv in thi* 

re*pect. I think iih I have already said, that even no, the accident would 
have been avoided or at lea at greatly minimized if the defendant '* motor- 
man, when he *nw the plaintiff* were not, a* he *uppo*ed. going to turn 
ho a* to parallel the ear line, hut to eras it, hud reversed the power on 
the ear, which he proluildy would have done had he understood it could 
have lieen done.

The plaintHTh «ay they stopped at the corner of Ninth ave
nue anti Second at reel east and looked for a car, and not seeing 
one they proceeded and before they got across the tracks their 
waggon was struck by defendant 'a car.

The learned trial Judge refused to believe them, for he found 
contributory negligence on their part in failing to look when 
they came to the intersection of the streets. In view of this 
finding as against the plaintiffs, I am of the opinion the con
clusion in law arrived at by the learned trial Judge cannot lie 
sustained. At most it was only a mistake in judgment on the 
part of the motor man in assuming that the plaintiffs would turn 
parallel to the street ear track instead of attempting to cross it.

One of the plaintiffs says: “I always used to run the waggon 
from Centre street as far as Fourth street east, up and down,” 
and on the night of the accident he was running on Ninth avenue 
from Centre street going home.

Paley. a witness for the plaintiff, in answer to questions put 
to him by the trial Judge, says that the plaintiff's waggon had 
passed him going eastward on Ninth avenue when he caught 
sight of the street ear underneath the subway, and the horse had 
just cleared the line of Second street east. (Case, p. 37.) And 
the same witness says the waggon would be pretty near the 
comer of the street when the ear was in the subway. (Case, 
p. 34.) This witness says he was looking south-west and heard 
the street car coming and he turned his head in the direction 
of the street car. He was standing on Ninth avenue about three 
or four feet west of the drug store. He could not have been 
less than 10 yards west of Second street east. The plaintiffs' 
waggon had passed him and had reached Second street east, yet 
he heard and saw the street car coming under the subway and 
the plaintiffs continued on their course. The subway walls 
would partially or wholly olweurc the motorman’s view of a 
vehicle coming east on Ninth avenue till the motorman had 
nearly reached the top of the grade. The street car was lighted

Harnovih
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ami the lighted windows at the top of the car are higher than 
the motorman a view, and the plaintiffs eould see the street car 
before the motorman could see the vehicle. The plaintiffs were 
accustomed to drive along that particular street about the same 
time each night going from their work and at the same hour. 
They were thoroughly acquainted with the danger of a collision 
with a street car at that intersection. The circumstances of the 
grade make it dangerous for a car to stop while ascending the 
grade, as the car would slide hack the incline and could not be 
started forward till it reached the bottom of the subway. The 
trial .fudge has found that they did not look for a street car 
when they came to Second street east. They say they neither 
saw nor heard the ear.and did not know what had struck them.

On the finding of fa.-t by the trial .Judge as to the failure 
of the plaintiffs to look, and on the undisputed evidence referred 
to by me, I can come to no other conclusion than that the plain
tiffs approached what they knew to be a dangerous crossing, 
quite regardless of the likelihood or not of a street car approach
ing. and that even if the trial Judge is correct in his conclusions 
of fact that the motorman did not continue to ring the Ml and 
that the car was going at too great a rate of speed, yet these 
circumstances did not cause the accident. The plaintiffs must 
establish that they were misled or induced to continue on their 
way by some act of neglect or omission of the defendants before 
they can Ih* relieved of the result of their own contributory neg
ligence. Where there is no reasonable ground for assuming that 
the plaintiff was taken by surprise or misled by the failure of 
the defendants to take some precautionary step or give some 
warning which they might have done, the cause of the accident 
cannot be laid at the defendant's door where the plaintiff has 
imputed to him contributory negligence.

Various definitions of contributory negligence have been at
tempted by the text-writers, hut the application of the law must 
depend upon the facts in each ease. In Dublin, Wicklow it* 
Wexford A*. Co. v. Slattery, 3 A.C. 1 !(>(>, the doctrine of con
tributory negligence in its relation to negligence of the defend
ant is very fully discussed. Lord Cairns, L.C., says :—

My bonis, I should by no means wish to say that a case in which 
such a course should be taken might arise, and indeed had the facts in the 
present case lieen only slightly different from what they are, I should hate 
been disposed to accede to tho appellant's argument. If a railway train 
which ought to whistle when passing through a station were to pass through 
it without whistling and a man were in broad daylight and without any
thing, either in the structure of the line or otherwise, to obstruct his view, 
to cross in front of the advancing train and to lie killed, I should think 
the Judge ought to tell the jury that it was the folly and recklessness of 
the man, and not the carelessness of the company, which caused his death.

ALTA.

8.C,
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Hahnovis

Calgary.
Simmon*. J. 
(dissenting)
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In the same case Lord Penzance says:—
Now what 1 will usk your Lordship to observe in respect of these cases 

is this: that in all of them the (piestion which the Court was deciding was 
not whether the plaintiff was negligent, but whether there was evidence to 
go to the jury of negligence by the defendants such ns caused the injury. 
In discussing such a matter it is inevitable in many cases that the conduct, 
of the plaintiff should come in question, not for the purpose of establishing 
contributory negligence on his part (a question which does not arise and 
is immaterial except upon the assumption that the accident was in some 
degree caused by defendants’ negligence), but for the purpose of tracing 
the true cause of the accident, and thereby discovering whether the evidence 
referring the accident to the defendants’ negligence, is of such a character 
that it ought to lie submitted to the jury.

One method of proving that a thing is not black is by proving that it 
is white, ami one mode of establishing that an accident was in no degree 
caused by the negligence of the defendants, is by proof that it was wholly 
ami entirely causetl by the negligent conduct of the plaintiff himself. But 
in such a method of reasoning the negligence of the defendants’ conduct is 
so little in issue that it is really immaterial; for if the accident was wholly 
caused by the plaintiff's own conduct to the exclusion of any other cause, 
it could not in any degree have been caused by the defendants’ negligence, 
and so the quality or character of the defendants’ conduct, whether neg
ligent or imprudent or wise or careful, is wholly beside the question.

Lindley, L.J., in the Bernina case, 12 P.D. 58, 89, says:—
If there has lieen ns much want of reasonable care on A's part ns on 

B's, or in other words, if the proximate cause of the injury is the want 
of reasonable care on both sides, A cannot suc B. In such a case A 
cannot in truth say he has been injured by B's negligence; he cun only say 
with truth that he has l»een injured by his own carelessness and B's neg
ligence, and the two combined give no cause of action at common law.

But why in such cases the «lamages should not be apportioned I do 
not profess to umlerstnml. However, us already stated, the law on this 
point is settleil ami not open to jmlicial discussion.

And on page 88 of the same case he observes:—
Tuff v. Wurman, 5 C.B. (N.S.) 573, in the Exchequer Chamber, uml 

Kadley v. Loudon «V North Western Kailua y, \ A.C. 754, in the House of 
Lords, shew the true groumls on which a person guilty of negligence is 
unable to maintain an action against another for an injury occasioned by 
the combine*! negligence of both. If the proximate cause of the injury is 
the negligence of the plaintiff as well as the «lefemlant, the plaintiff can
not recover anything. The reason for this is not easily «liscoverable. But 
I take it to lie settled that an action at common law by A against B for 
injury directly cuuseil to A by the want of care of A ami B will not lie. 
As Pollock, C.B., in Greenland v. Chaplin, 5 Ex. 243, pointed out, the 
jury cannot take the consequences and «livide them in proportion to the 
negligence of the one or the other party. But if the plaintiff can shew 
that although he himself has been negligent, yet the real and proximate 
cause of the injury sustained by him was the negligence of the «lefemlant, 
the plaintiff can maintain an action.
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Lord Esher, in the Bernina case, 12 P.D. 85, observes:— ALTA.

The general rule ie. that one who receive* an injury from the negli
gence of another may maintain un action for damage*. Upon thi* rule a 
natural and reasonable exception ha* I teen engrafted, that if the injured 
party by hi* own negligence ha* contributed to the injury he cannot 
maintain an action, unie#* the negligence of the other party has been ao 
gross in its character a* to lie equivalent to a wilful injury. Calgary.

IIarnovih

9. C. 
1913

Great stress is placed by the respondents on The Halifax stmmons.j. 
Electric Tramway Co. v. Inglia, 30 Can. S.C.R. 256. In that 
ease the jury found that there was contributory negligence on 
the part of the plaintiff in not looking more sharply for the 
ear, but notwithstanding such negligence on the part of the 
plaintiff the accident could have been averted by reasonable care 
on the part of the defendants.

These were findings of fact by the jury and there was evi
dence (perhaps not evidence of the strongest character) that 
the car was operated at an excessive speed on a down grade at 
a dark crossing.

King. .1., who delivered the judgment of the majority of 
the Court, says:—

Here the defendant* were running their car on a dark night, in what 
their *ervant* *ay wa* a dangerous place, and upon a down grade of over 
eleven hundred feet in length at the point of the accident, and at what 
the jury have found to lie an excessive rate of speed; it wa* therefore 
incumbent on them to exercise a very high degree of nkill and care to 
control and stop a car in case of imminent danger to anyone on the track.

The present case upon the facts as found by the trial Judge 
and upon the uncontradicted evidence, is distinguishable from 
Halifax v. Inglia, 30 Can. S.C.R. 256, in the following respects:
In the present case the plaintiff drove on to the defendant's line 
quite reckless and regardless of the consequence of an approach
ing car. In the latter case the driver did look just before turn
ing the cab to cross the tra.'k. In the present case the crossing 
was well lighted, while in the latter case the crossing was dark; 
the motorman was under the disadvantage in the present case 
(well known to the plaintiff) of bringing his car up a somewhat 
steep grade, necessitating a greater power current and rendering 
the stoppage of the car on the ascent dangerous, while in the 
latter case the motorman was taking a car down a somewhat 
long grade approaching a dark crossing.

In the present case the plaintiff was in a closed lunch waggon, 
which surely put on him the necessity of keeping a better look
out than if he had been in an open seat. He was accustomed 
to meet cars coming up the same grade as he went home each 
evening. The motorman had seen him on other occasions on his 
way home at night going east from Second avenue along Eighth 
avenue, and assumed he would go the same route this time and
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this would take the plaintiff north along Second avenue east 
from Ninth avenue to Eighth avenue.

The plaintiff in the present case would see the lights in the 
top of the car before the motonnan could see plaintiff's horse 
and rig. The motonnan was only 25 or 30 feet from the inter
section of the streets when he first saw plaintiff's rig. Paley, 
a witness for the plaintiff, saw the car in plenty of time to warn 
the plaintiff of its approach after the plaintiff had passed him 
on Ninth avenue. There is no conflict between the law laid down 
in the Slattern case, 3 A.C. 1166. and that in Halifax v. Inglis, 
30 Can. S.C.R. 256, where there is negligence on the part of the 
defendants and also contributory negligence on the part of the 
plaintiff, it then is a question of fact for the jury as to which 
party is responsible for the accident. In Halifax v. Inglis, supra, 
the jury found that the accident was due to want of reasonable 
care on the part of the defendants. The ease now under consid
eration was tried without a jury and in so far as the evidence is 
not conflicting we have the same right and the same duty to find 
on the facts as the trial Judge, although such would not hold if 
the facts had been found by a jury and supported by any 
evidence.

I come to the conclusion that defendants are not liable on 
the following grounds :—

(<i) The reckless manner in which the plaintiffs approached ami drove 
on the defendant’s tracks.

(6) The absence of any ground for assuming that the plaintiffs were 
induced in any way to continue in their reckless course by any act or 
omission of the defendants.

(c) The finding of the trial Judge to the effect that the plaintiffs at 
most could only have minimized the results of the accident, but could not 
altogether have avoided it.

In Balkr v. Citg of Edmonton, 1 D.L.R. 876, 21 XY.L.R. 22, 
this Court held (Mr. Justice Beck dissenting) that the plaintiff 
could not recover when he drove on to the defendant’s railway 
without keeping a look out. In that case the plaintiff's contri
butory negligence was not in any degree of so gross a character 
as in the present case. Balke was a farmer and a foreigner who 
drove into the city with his farm produce, lie started home 
after dark and was in a line of teams, some preceding him and 
some behind him. He was not well acquainted with the crossing 
in question. The night was dark and the crossing was not light
ed by the defendant corporation. The defendants did not have 
a proper head light on the ear and did not ring the gong as 
soon as they might have done. On account of the darkness and 
the insufficient head light, the motonnan was not able to see 
the plaintiff approach the crossing. Notwithstanding the neg
ligence of the defendants, this Court held that the plaintiff's 
failure to look out for the street ear was fatal to his claims.
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I wish to add that I am not at all convinced of the correct
ness of the findings of the trial Judge as to the ringing of the 
bell and the rate of speed of the street car. It is obvious that 
the evidence of the plaintiffs in this regard is of no value, as 
they admit they did not see or hear the approaching car. Paley, 
a witness for the plaintiff, in answer to the question. “IIow do 
you account for hearing the noise of the car. Did that prevent 
you hearing the bell or whistle?” replied. “I could not say, I 
didn’t suppose the bell would do much good if you wouldn’t 
hear it above the noise of the ear.”

Question: “You heard the noise of the car!” Ans. “Yes, 
sir.”

This witness says he did not hear the gong, but will not say 
that it did not ring.

Shepherd, a witness for the plaintiffs, says the car was coming 
at a high rate of speed, but he admits, “I would not know what 
a high rate of speed is for a street car.” He also says he did 
not hear the gong, but will not swear it was not ringing. As 
against this negative evidence there is the positive evidence of 
the motorman and conductor. The motorman says he rang the 
gong very hard when he saw the waggon. He says he was coming 
up the incline at a rate less than eight miles an hour. Halpin, 
the conductor, says the rate was not more than six miles an hour 
coming out of the subway.

In Lefeunteum v. Beaudoin, 28 Can. S.C.R. 89, it was held 
that in estimating the value of evidence in ordinary cases the 
testimony of a credible witness who swears positively to a fact 
should receive credit in preference to that of one who testifies 
to a negative. Neither am I convinced that the application of 
a reverse would have brought the car to a stop sooner than the 
brake which the motorman applied.

Comba, general foreman of the defendant’s railway, says 
that coming up such a grade he would sooner trust the brakes. 
In order to apply the reverse the motorman has to shut off 
power, reverse his crank and then turn the power on gradually 
and in addition the car wheels may skid, and if the wheels skid 
the reverse could not exercise any more influence in stopping 
the ear than the brakes.

As to ringing the bell continuously, I am of the opinion that 
such a course would largely detract from the usefulness of the 
gong as a warning, for cars are going through the said subway in 
opposite directions and a continuous ringing of the gong in addi
tion to being a public nuisance would deprive it of the unusual 
warning character which would otherwise attach to it. If a 
street car service must be operated under conditions which make 
them liable for mistakes in judgment or minor acts of negligence 
of their operatives, without any relation to the gross degree of 
carelessness of those who get in their way, it seems to me the
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ALTA. purpose of the street ear as a means of conveyance would be 
so seriously impaired as to practically destroy its usefulness. 

JQJ3 I would allow this appeal with costs. In the matter of costs
---- since the result of the appeal on an equal division of this Court

Harnovis js jn favour 0f the respondents, I therefore agree with my 
City ok brother Walsh as to awarding costs to the appellants down to 

Calgary, the trial.

Walsh, j Walsh, J. :—I have tried very hard to find some ground
upon which this case could be distinguished from The Halifax 
Electric Tramway Co. v. Inglis, 30 Can. S.C.R. 256, but I 
have been quite unable to do so. In that case, as in this, it 
was found that the defendant was guilty of negligence in run
ning its car at too high a rate of speed ; that the plaintiff was 
guilty of contributory negligence in not looking more sharply 
for the car, and that the defendant could, notwithstanding the 
plaintiff s negligence, have averted the accident by the exercise 
of reasonable care. In each case upon these findings judgment 
went against the defendant. In the Halifax case the ultimate 
negligence found was the use of the brakes in the first instance 
and the delay in reversing the power, that being done as the 
motorman put it, “as the last resort.” The ultimate negligence 
found in this case was that the motorman depended entirely 
upon the brakes and did not reverse the power at all, the evi
dence establishing that if he had done so the car would have 
been stopped in a much shorter distance than it was, and either 
the accident would have been entirely averted or its effect 
greatly minimized. The facts of the two cases in all essential 
details are so alike that I cannot find any point of distinction 
between them, and as the Halifax case is of course binding upon 
this Court, we must follow it. With the greatest regret and 
reluctance therefore I think that this appeal must be dismissed 
with costs.

To me it seems most regrettable that the law should be such 
as to entitle these plaintiff's to insist upon the defendant paying 
to them the amount of this judgment. They are, in my reading 
of the evidence, as much to blame as the defendant for the 
occurrence of which they complain, if, indeed, a greater measure 
of responsibility for it does not rest upon them than upon the 
defendant. They seem to have driven across the street railway 
tracks near the head of a dangerous incline, up which they must 
have known that street cars were of necessity propelled at a 
considerable speed, without taking the slightest trouble to inform 
themselves as to whether or not there was any car movement 
in progress along the same. It is by the evidence of their own 
witnesses that the fact is established that if they had made any 
effort to do so they would have both seen and heard the coming 
of the car which eventually ran into them. It almost seems as
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if saying to themselves, “Well, if we get across the tracks with- ALTA, 
out being run into by a street car we will be lucky, but if we g
don’t we will sue the city for damages,” they had curled them- 1913
selves up within their covered waggon and shutting their eyes —-
and closing their ears, had let their horse amble through this 
danger zone at his own sweet will. The finding that the motor- City of 
man could have stopped the car much more quickly than he Caloary. 
did if he had reversed the power, is quite warranted by the wai-h. j. 
evidence, and this being not primary, but secondary or ultimate 
negligence, is quite sufficient under the authorities to deprive 
the defendant of the immunity from liability which it would 
otherwise have been entitled to enjoy by reason of the plain
tiff’s contributory negligence. This always seems to me to be 
arguing or adjudicating in a circle, but this principle of ulti
mate negligence is now too firmly rooted in our jurisprudence 
to admit of any questioning, and so the defendant must bear 
all of the loss resultant from the combined negligence of its 
motorman and the plaintiffs.

This action was commenced without the notice having been 
given to which the defendant is entitled under its charter. This 
objection was raised at the opening of the trial, but was sub
sequently adjusted under an arrangement that the action should 
proceed as though the notice had been given, the plaintiffs to 
pay the defendant's costs to the date of the trial. By oversight 
no doubt the judgment for the plaintiffs is for $1,120 without 
costs. The appeal l>ook shews the subsequei* correspondence 
between the solicitors under which the judgment is to be varied 
by giving the defendant its costs to the date of the trial. The 
judgment will be varied accordingly, and the defendant will be 
allowed to deduct its costs as taxed from the amount of the 
judgment.

Appeal dismissed ami judgment below varied 
by an equal division of the Court.

Re NORTHERN ONTARIO FIRE RELIEF FUND TRUSTS. ONT.
Ontario Supreme Court, Middleton, J. April 18, 1913. g q

1. CHABITIEB AND CHURCHES (811 1$-----15)—UT-PRES — C'HARITAHLE GIFT— 003
Disposition or surplus. ——

If there is a gift for a spécifié charitable purpose which has taken *'
effect, hut the purpose has subsequently failed, the surplus of the fund 
remaining will be applied ey-pr^e; so when there was a fund sub
scribed for the relief of sufferers in a fire, the surplus remaining after 
payment of all claims was used, with the consent of the Attorney- 
General, for the purpose of erecting hospitals in the district where the 
fire had occurred.

2. Costs (8 I—16)—Payment out of fund ob estate.
Upon a proper application for the application or distribution of a 

charitable gift ry-près, the costs may come out of the fund.
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Middleton, J.

Motion by the trustees of the fund for nn order determining 
the disposition of a surplus remaining in their hands after pay
ment of all claims in respect of the purposes for which the fund 
was primarily contributed.

Order granted.
A. C. McMaster, for the trustees.
//. E. Rose, K.C., for the Corporation of the Township of 

Tisdale, for the Dome Mines Limited, for the South Porcupine 
Board of Trade, and for the Corporation of the Township of 
Whitby.

8. A. Jones, K.C., for the Corporation of the Town of Coch
rane, for the Cochrane Board of Trade, and for the Cochrane 
Hospital Board.

J. B. Holden, for the mine-owners at Porcupine.
./. Ii. Cartwright, K.C., for the Attorney-General.*

Middleton, J. :—In July, 1911, a disastrous forest fire took 
place in Northern Ontario, extending over the whole territory 
known as the Porcupine district and for many miles north, 
covering the Cochrane district. An appeal was made for con
tributions to relieve the sufferings thereby occasioned, and, in 
the result, $56,590 was received by the committee. After all 
proper claims had been met, there remains in the hands of the 
committee a balance of about $18,000.

The committee has devoted much time and energy to the 
consideration of the purpose to which this sum should be ap
plied, and various resolutions have been from time to time 
passed, and much negotiation has taken place with those con
cerned, looking to the propounding of some satisfactory scheme. 
During the course of these negotiations, there has been some 
fluctuation of opinion on the part of the committee. In the 
result, no scheme satisfactory to all parties has been evolved, 
and the matter is placed before the Court, upon notice to those 
more particularly concerned ; the trustees by their counsel desir
ing to take a position of neutrality.

Mr. Oourlay, one of the trustees, expressed his own view— 
possibly shared by his colleagues—that the fund ought to be 
distributed by allotting two-fifths in aid of an institution or 
institutions in Porcupine; three-fifths in aid of an institution or 
institutions in Cochrane.

Upon the argument, all seemed agreed that the fund—hav
ing regard to the purposes for which it was contributed—could 
best be used by aiding in the establishment of a hospital or hos
pitals. This idea commended itself to the Attorney-General; 
and I think it may be taken for granted that this is the proper 
destination.

Upon the argument it appeared that at or near Porcupine
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different mine-owners had established hospitals in connection 
with their mines. They desire that the fund, or so much of it 
as may be diverted in that way, should be used to aid these 
hospitals. With this idea I do not at all agree. I do not think 
that the fund was contributed in ease of mine-owners who main
tain hospitals in connection with their work.

As an alternative, the mine-owners suggested that the fund 
should be invested and the income applied in paying for the 
maintenance of indigent patients who might be cared for in these 
private hospitals. I do not think that this scheme would be 
satisfactory.

After reading the material and weighing as best I can the 
arguments presented, I think that justice would be more nearly 
done by directing the division of the fund between the two con
tending territories; the $1,000 as to which Porcupine sets up 
some particular claim to be regarded as part of its one-half 
share, and the material now at Cochrane to be turned over to 
Cochrane on account of its share, at the figure suggested by Mr. 
Gourlay, namely. $300.

I think that these funds should be used to establish a hospital 
at or near Cochrane and a hospital at or near Porcupine; the title 
of the hospitals to l>e vested either in a board of trustees or the 
municipality; but the funds should not be paid over until satis
factory provision is made by the respective municipalities for 
the furnishing of a free site and for adequate maintenance. The 
municipalities by their counsel offer this. This offer, however, 
should he implemented in some formal way to the satisfaction 
of the Attorney-General. These hospitals should be held upon 
a proper trust, securing the admission of the indigent and un
fortunate upon reasonable terms. If counsel for the applicants, 
for the respective municipalities, and for the Attorney-General, 
cannot agree, then I may be spoken to upon the subject.

The costs may come out of the fund.
Order granted.

CROWN LUMBER CO. v. SAULSBERRY
Alberta Supreme Court. Harvey. C.J., Scott, Simmon*, and Woluh. JJ.

March 31. 1913.

1. Principal and agent ($ II—7a)—General or special agency.
An arrangement between the owner of n farm and his brother, 

whereby the latter was to work the farm on shares, the owner supply
ing the money needed to carry on farming operations ami the profits 
to be divided between them, does not constitute the brother either the 
general agent of the owner nor a special agent to purchase luml*er for 
use on the farm, so as to render the owner liable for the purchase 
price thereof, it appearing that the brother conducted the farm in his 
own name, made the purchase in question in his own name, and credit 
was given to him by the seller, the brother having been prohibited from 
pledging the owner’s credit, and the seller believing that the brother 
was the real owner of the farm.
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lî. I’abtnKusiiip ($1—3)—What constitutes—Farming ox shares—Pur-

The fact that the owner of a farm enters into an arrangement with 
another person whereby the latter is to work the farm on shares, the 
owner supplying the money needed to carry on the farming operations 
and the profits to be divided between the two parties, does not consti
tute the parties thereto partners so as to create a liability on the part 
of the owner for purchases made by the one working the farm on his 
own credit, though for the benefit of the joint enterprise.

Appeal by defendant from judgment of Stuart, J.
The appeal was allowed.
W. H. McLaws, for defendant.
C. A. Wriglit, for plaintiff.

The judgment of the Court was delivered by 
Walkii, J. :—My brother Stuart says in his judgment, which 

is now under appeal :—
I accept in the main the defendant's statement of facts us to the 

arrangement that was made between him and his brother, II. M. Saulsberry.
This arrangement was in brief as follows : The defendant, 

who lives in Seattle, bought land in this country and then agreed 
with his brother, 11. M. Saulsberry, that he (the brother) should 
come here and farm it, that the defendant should supply him with 
the money needed to start and carry on his farming operations, 
which money was to be repaid to the defendant out of the money 
resulting from the sale of the crops, and that the balance was 
to be divided evenly between them. My brother Stuart has found 
upon these facts that “II. M. Saulsberry was in some real sense 
the defendant s agent at the Fir drove farm and that as such 
agent he purchased the goods in question from the plaintiffs.” 
The simple question for our decision is whether or not upon these 
facts the relationship of principal and agent was constituted be
tween these men.

I think that upon the facts disclosed by the evidence it can
not be said that this brother was the defendant’s agent either 
generally or for the purchase of this lumber. He carried on the 
farming operations in his own name. He applied to this farm 
without the defendant’s knowledge or consent although he knew 
of it later, the name “Fir Grove Farm,” and in that name car
ried on some of its transactions. It is true that the defendant 
gave to the bank a power of attorney appointing his brother 
attorney of the “Fir Grove Farm Company, George W. Sauls
berry, proprietor,*’ which is signed “Fir Grove Farm Co., Geo. 
XV. Saulsberry, Prop.” His explanation of this, which I assume 
the trial Judge believed, is that he signed this in blank simply 
in his own name, it being upon one of the bank’s regular forms, 
which was afterwards filled up and the signature completed as 
above by the manager without his knowledge. The lumber in 
question was purchased by the brother in his own name. Credit
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was given for it to him by the plaintiff, the words “Fir drove 
Farm Co.” being subsequently written into the account by the 
plaintiff’s book-keeper.

The brother had no authority from the defendant to pledge 
his credit for anything. On the contrary, he was notified by him 
that he was not to do so. The defendant supplied his brother as 
agreed with ready money for his requirements. There was no 
holding out of the defendant as the proprietor of the farm. It 
is true that he did pay some of the liabilities contracted by his 
brother, but none of these payments were made under circum
stances suggestive of his legal responsibility for them. They were 
made after his brother’s attempt at farming had proved a failure 
and when the defendant, owing to his brother’s departure, took 
things over. The lumber in question was used in the building 
of granaries, which were erected and are still standing upon the 
defendant’s farm, a fact which one would have thought the 
defendant might reasonably have considered sufficient to impose 
upon him a moral obligation to pay for it, but which in itself does 
not. in my opinion, involve him in any legal liability therefor.

It is plain upon these facts that as a matter of express agree
ment the relationship of principal and agent was not constituted 
between these parties. Nor do I see how it can be held that their 
conduct was such or the situation created by their arrangement 
was such as to give rise to that position as an implication of 
law. The real nature of the agreement must be considered and 
upon the facts I am of the opinion that the brother was acting 
not only ostensibly, but really for himself in the carrying on of 
his operations on this farm, including the purchase of this lum
ber. although of course the defendant as the owner of the land 
was to profit by the same.

It was contended on the argument that if these brothers were 
not principal and agent they were partners, and that the defend
ant could and should be held liable as such. I think that the 
arrangement between them was one which under the partnership 
ordinance the parties were free to enter into without thereby 
making them partners, and that the defendant cannot therefore 
be held liable in this way.

With reluctance and regret I come to the conclusion that this 
appeal must be allowed with costs and the action dismissed with 
costs. I venture to express the hope that the defendant, having 
secured the plaintiffs’ lumber without making himself liable for 
its value, may be satisfied with this and not increase the plain
tiffs’ loss by insisting upon the payment of these costs.

ALTA.
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WaNh. J

Appeal allowed.
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Ontario Supreme Court, Middleton, J. April 18, 1913.

1. Wills (RIF—do)—Codicil-—Kkvocation of will. when.
April IS. The hulk of the effective provisions of a will or other prior testa

mentary document may he revoked by a codicil, and plain words in 
the codicil shewing a definite intention to do so cannot he disregarded 
although other words in the codicil may seem to suggest, though not 
clearly, an intention that the codicil is to Is* read with such provisions 
of the will.

Statement Motion for an order determining certain questions arising 
upon the construction of the will (and a codicil thereto) of Emma 
Josephine Smith, deceased.

Order granted.
If. J. McLaughlin, K.(\, and S. S. Smith, for the executors. 
E. 1). Armour, K.C., D. C, Ross, and .1. II. Beaton, for Elias 

Smith, Carl Smith, and Vernon Smith.
C. A. Moss, for Dale M. King.

Middleton, J. Middleton, J. :—The testatrix died on the 9th August, 1896, 
having made her will on the 19th October, 1889, and added a 
codicil on the 16th July, 1894. She left surviving her hus
band, three sons, and one daughter. The daughter was the 
youngest member of the family. At the time of the making of 
the will, she was about ten years old, and at the time of the codicil 
about fifteen.

The will itself presents no difficulty. It is a well-drawn docu
ment, prepared by a solicitor. The testatrix, after some minor 
gifts, divides her estate into two parts: the first covering pro
perty recently transferred to her by the trustees of the estate 
of the late Robert Charles Smith. A deed is produced dated 
the 6th August, 1889. which was very shortly before the date of 
the will, shewing that certain Port Hope property Is what is so 
designated. This property is dealt with by clause 7 of the will. 
It is given to the husband, the executor, in trust, to receive the 
income for his own use during his life. After his death it is to 
he equally divided among the children, to be transferred to them 
after the death of the husband as they respectively attain age. 
The income—presumably after the husband’s death—is to be 
used for the maintenance of any child under twenty-one. If any 
child dies before attaining age, leaving a child or children, such 
issue shall take the parent’s share.

By clause 8, furniture, books, etc., are to be divided among 
the children.

By clause 9 the residue of the property of the testatrix is 
dealt with. This consisted of some Toronto property, of very 
considerable value, and the investments of the testatrix. It is
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given to the trustee to he held till the youngest surviving child 0NT- 
attains the age of twenty-one years. The income is to be a fund s c
to provide for the maintenance of the minor children. If there is 1913

a surplus, the husband may retain what is necessary to make up ——
his income, derivable from the first trust devise, to $600: and 
any residue then remaining is to go for the benefit of the child 
or children out of whose prospective shares the same may have 
arisen. When the youngest child attains the age of twenty-five, 
this second trust fund is to be then realised and the proceeds 
divided equally among the children and the issue of such of the 
children as may then lie dead; a sufficient fund being set apart 
to maintain the income of the husband at $600.

The will also contains a provision authorising the husband 
to spend $150 per annum in continuing his life insurance.

The codicil appears to have been prepared by the testatrix 
herself, or by some one entirely unskilled in the preparation of 
legal documents. It is prefaced by the statement: “Not feeling 
satisfied with the provision made in my will for Bertha Hope 
Smith, my only daughter, I hereby add this codicil.” This would 
lead one to expect that the codicil would confer an additional 
benefit upon the daughter. The testatrix proceeds: “I desire 
the sum of $600 to be paid to her out of my estate . . . until 
she attains the age of twenty-five years. If at that time she 
should be married, then for the remainder of her lifetime to 
pay her $400. unless the income realised through or by my pro
perty on division should yield more to each surviving child.
Should such he the case, then I authorise such division to lie 
made.” The testatrix then proceeds: “Bertha having attained 
the age of twenty-five years as aforesaid, should Bertha remain 
unmarried then she is to he paid the sum of $600 a year . . . 
for the remainder of her life.”

These provisions, I think, concern entirely the income derived 
from the estate, save that Bertha is to receive her $600 either 
from the income or from the corpus. The division referred to is 
a division of income and not a division of corpus. The estate of 
the testatrix, it is said, yielded by way of income about the sum 
necessary to pay the $600 to the husband, the $150 for life in
surance. and the $600 to Bertha ; $1,350 in all; so that the effect 
of this provision, unless the estate greatly increased in value, 
would be practically to tie up the whole estate during the life
time of Bertha.

Bertha attained the age of twenty-five in the year 1905, and 
was then unmarried. She married on the 10th October, 1911, 
and died on the 13th September, 1912. Her husband, Dale M.
King, as her executor, is entitled to receive her share in the 
estate. No question arises as to arrears of income. The question 
which presents itself is the right of King, as the executor of 
Bertha, to a share of the corpus.
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ONT. The difficulty is occasioned by the clauses of the codicil fol-
lowing the provisions dealing with Bertha’s annuity. These are 

jQ13 as follows: “Whatever my estate realises over and above the
—— payment of this bequest to Bertha and the provision made for

Rk Smith. my i1U8band and executor in my will, is to be equally divided 
MiddMon,j, between mv surviving sons or their surviving child or children 

ns provided in my will. This bequest to Bertha is to supersede 
all those made in my will, with the one exception of the provision 
made for J. D. Smith, my husband.”

It appears to me that the result is plain. The whole will is 
abandoned except in so far as it provides for the husband. The 
annuity to Bertha is substituted for her quarter interest, and 
whatever remains after providing for the husband and pro
viding for the daughter is to go to the surviving sons or their 
children “as provided in the will,” which is referred to to 
explain this substantial gift, but for no other purpose.

The only thing that causes hesitation is the question sug
gested by the preamble to the codicil ; but this cannot override 
the plain words used; and it may well be that the testatrix 
thought that she was making a more satisfactory provision for 
her daughter when she gave her an annuity, and made this a 
first charge upon her estate.

I cannot surmise why no provision is made for possible issue 
of the daughter, while careful provision was made for the issue 
of the sons. All I can say is that no such provision is found in 
the will; and it may be that the testatrix preferred that her 
estate should pass to her sons and their issue rather than by any 
possibility to a son-in-law whom she had never seen.

The costs of all parties may come out of the estate.

Order granted.
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C.R.
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DEMERS V. LAVEILLE
Quebec Court of Review, Archibald, McDougall, and Chauvin, JJ.

May 5, 1913.

1. Itn.L8 AND NOTES ( | 1 A— 4o)—FILLING IN BLANKS.
A person to whom is transferred n blank promissory note with only 

the signature of the maker thereon, has no authority to fill in and 
perfect the same, the statutory right to complete ami fill in a blank 
note conferred bv see. 31 of the Itills of Exchange Act, R.8.C. 1006. 
eh. 110, is limited to the person to whom the signed blank is delivered 
in order that it may be converted into a bill.

|Kay v. Hill*on,'45 Can. 8.C.R. 4(71; Smith r. Vroucr, [19071 2 
K.R. 733; Ilrrdnum v. II h<rlrr, [19021 1 K.B. 361, and Aude v. Dtci 
ton. 6 Ex. 869, distinguished.!

Statement Appeal by wav of review on behalf of defendant in an ac
tion upon a promissory note signed in blank and which it is 
alleged by the defendant had been improperly filled in by a 
transferee of the blank note.
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The appeal was allowed mid the action dismissed. 
O. Lamothe, K.C., for defendant, appellant.
0. Desaulniers, K.C.. for plaintiff, respondent.

QUE.

C. R. 
1913

Dtmem
Archibald, J. :—This is a review of a judgment maintaining ,■ 

an action for $1.000 upon a promissory note. The facts, so far 1-avkii.i.k. 
as they are essential to the judgment of this case, proved, are as Archiieid.a. 
follows : The defendant, 0. A. Laveille, put his signature at the 
bottom of a printed form of a promissory note, and handed it 
in that condition, without date, without amount, without payee, 
without indication of the time when the note would become 
mature, to Alex. Duelos. Alex. Dados had dealings with one 
Beaulieu, who was then a partner in the firm of Beaulieu and 
Lalonde. Beaulieu pretended that he was responsible upon en
dorsements which he had given for Duelos. At any rate. Beau
lieu came into possession of this blank note hearing the signature 
of the defendant. At a certain date, Beaulieu and the plaintiff 
and the plaintiff’s clerk were together at a table, and among 
them the promissory note in question was filled in, with an 
indication that the note was to be payable at 24 months from 
date ; with a statement that it was to be payable to the order of 
Beaulieu anil Lalonde at La Banque Nationale (the plaintiff 
himself put in the words “a vingt-quatre mois de date”) : the 
statement upon the bottom of the time of maturity, viz., 15th 
and 18th of February, 1907 : the clerk put in the place of pay
ment, “La Banque Nationale,” and possibly the words $1.000; 
the figures “$1,000,” it is not clear who made them. At any 
rate, this note was completed in that form by the putting in the 
delay for payment, the place of payment, while the parties were 
sitting around a table together, and the plaintiff himself con
tributed his share. Then Beaulieu endorsed the note with the 
names “Beaulieu et Lalonde,” and left it with the plaintiff. The 
plaintiff kept it for a long time and finally sued the defendant 
upon it.

Beaulieu swears that he never gave the note in question to 
the plaintiff for the purpose of making it his property, either to 
secure the claim which plaintiff pretends he had against Beau
lieu or against Beaulieu and Lalonde, or for any other purpose, 
but only for safe keeping. I have my doubts as to this evidence 
because 1 find it strange that Beaulieu should have endorsed the 
note, enabling the plaintiff to use it, if he had not intended to 
make it the plaintiff’s property. Beaulieu, Wing closely ques
tioned, says that the signature on the bottom of the note is the 
signature of the defendant ; that he knows that signature well and 
has often seen it; but he will not swear that the defendant 
Laveille gave that signature in blank to him. Laveille swears 
positively that he never did give a signature upon a form of
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promissory note to Beaulieu in blank. He said he did give one 
to one Alex. Duelos, and is perfectly unable to say whether the 
one tilled up in the form of the present note is the signature 
which he gave to Duelos.

.At the date of the hearing in this case La veille was pract
ically blind and unable to examine the signature in question 
and consequently unable to speak concerning it. Beaulieu, al
though he in many places indirectly suggests that he himself 
got the signature from Laveille, nowhere positively swears so. 
There is no ground set up by Beaulieu or by any one else which 
would indicate a reason why Laveille should give to Beaulieu 
a blank signature on a promissory note form. But it seems that 
Alex. Duelos was the son-in-law of Laveille. and expected to be 
his heir; and in one place Beaulieu swears that, when he got 
that note and, as he says, deposited it for safe-keeping with 
Demers, he intended to use it for the purpose of indemnifying 
himself in case he might be held liable upon his endorsement for 
Duelos. Under these circumstances, with the additional one that 
Laveille admits to have given one signature in blank to Duelos, I 
think it is rendered almost certain that Beaulieu got this note 
with its signature from Duelos. The sections 31 and 32 of the 
Bills of Exchange Act are important in this case:—

31. Where a «impie aignature on a blank paper in delivered by the 
signer in order that it may be converted into a bill, it operates as a prima 
facie authority to fill it up as a complete bill for any amount, using the 
signature for that of the drawer or acceptor or an endorser; and in like 
manner, when a bill is wanting in any material part, the person in posses
sion of it has primA facie authority to fill up the omission in any way he 
thinks fit.

32. In order that any such instrument, when completed, may be en
forceable against any person who became a party thereto prior to it* com
pletion. it must be filled up within a reasonable time and strietly in accord
ance with the authority given ; provided that, if any such instrument after 
completion is negotiated to a holder in due course, it shall be valid and 
effectual for all purposes in Ills hands, and lie may enforce it as if it 
had been filled up within a reasonable time and strictly in accordance with 
the authority given.

The chsc of Ray v. Willson, 45 Can. S.C.R. 401. was cited by 
defendant. That ea*e is not entirely similar to the present one. 
Ray, residing at Newmarket, in Ontario, owned property in 
Port Arthur and signed some promissory note forms which he 
sent to an agent at the latter place to be used under certain cir
cumstances for making repairs to such property. The agent 
filled in one of the blank notes and used it for his own purposes. 
In an action by the holder Willson swore and the trial Judge 
found as a fact that the note* were not to be used until he had 
l>een notified and authorized their use. Under these circum
stances. the Court of Appeal of Ontario dismissed the action. The
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Supreme Court confirmed that- judgment on the ground that QUE
sec. 31 above cited did not apply because the note, although on c R
a promissory note form and hearing the signature of the de-
fendant had not been given to defendant’s agent, “in order that ----
it should be converted into a bill,” but that it required the Iambus 
future authorisation of the signer to convert into a bill. The Iavkii.lk. 
trial Judge found as a fact that there was ground to put the . 7TT. .

f* 1 • i ! Archibald, j.holder of the note in question upon inquiry as to the authority 
of the agent to transfer the note to him, but he had no know
ledge that the note had been given in incomplete form to the 
agent. The case did not go off upon that point. There is no 
evidence in this case that the note sued upon was not given for 
the purpose of being converted into a bill.

Another case is referred to by defendant, viz., Smith v.
Prosser, f 19071 2 K.B. 735. That ease went off upon the same 
point as the one just above cited. The notes were given in South 
Africa by the defendant to the agent, with instructions that they 
should be retained in custody by his attorney until the defendant 
should, by telegram or letter from England, give instructions 
for their issue as promissory notes and as to the amounts for 
which they should be filled up. They were filled up in fraud 
by the agent, and again the Court decided that they had not 
been given for the purpose of being filled up as promissory 
notes. There is another ease of Herdman v. Wheeler, f 1902] 1 
K.B. 361. Wheeler, a clergyman, having occasion to borrow 
fifteen pounds, went to a man named Anderson and asked for 
a loan, which Anderson agreed to get for him. It was under
stood that it was to be got from someone else. Anderson got a 
blank signature from Wheeler upon a stamped promissory note 
form having a stamp sufficient for 75 pounds. Anderson filled 
up the note for 30 pounds fraudulently, gave his cheque, after
wards dishonoured, to Wheeler for 15 pounds and sold the note 
of Wheeler, which he had filled up, making the person to whom 
he sold it the payee of the note, and got for it 25 pounds. The 
holder of the note sued Wheeler upon it and was defeated. This 
case again went off on the ground that it did not come within 
the proviso of the statute “provided that, if any such instru
ment. after completion, is negotiated to a holder in due course, it 
shall he valid and effectual.” Here it was held that the plain
tiff's name being on the note as the payee, it could not lie said 
that the note had been negotiated to him; that the section did 
not apply to the original parties to the note.

As I have said, none of those authorities apply conclusively 
to the case in hand, because here, on the face of it, the note was 
clearly negotiated by Beaulieu and Lalonde, the payees, to 
Demers. But there is another consideration. This clause which 
I have cited refers to a holder in due course, which means a
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holder for value without any notice of any defect in the note or 
in the title of the person transferring the note. Was Demers 
such a holder? We have above seen that the note was brought 
to Demers incomplete. Thus, Demers had knowledge that the 
note was a note which had been delivered in blank and was 
subject to clause 32 of the Act: “In order that any instrument, 
when completed, may be enforcable against any person who be
came a party thereto prior to its completion (as the defendant 
did) it must be filled up within a reasonable time and strictly 
in accordance with the authority given.” Under that proviso 
the plaintiff here has no action against the defendant unless he 
can shew that the note was filled up within a reasonable time, 
and that it was filled up strictly in accordance with the authority 
given.

In the case above cited, Hcrdman v. WhaUr, [1902! 1 K.R. 
361, at 370, Channel, J., in giving the judgment, said:—

The proviso (that is, the provision of the imperiii) statute, which is 
identical with our sec. 32) can never operate in favour of a person who 
knows the acceptance of the bill to have been in blank. If in the present 
case Anderson, instead of communicating through telephone with the plain
tiff, had brought the stamped paper signed by the defendant with him and 
had filed it up in the plaintiff’s presence the plaintiff would certainly 
have been put on inquiry as to Anderson’s authority; and by reason of 
the first part of the second sub section could only have recovered if Ander
son was acting strictly within his- authority. So in all cases where the 
plaintiff has been allowed to recover on a bill in which he had inserted 
bis own name as payee, he would, we think, now have to shew that this 
was within the authority given by the defendant.

Another case is Atvde v. Wm. Dickson (1851), 6 Ex. 869. In 
this case, the defendant signed n promissory note in blank as 
security for his brother Richard Dickson, but upon the express 
condition that one Robinson would also sign as co-surety, and 
that defendant should not be responsible unless Robinson joined 
in the note. The note was as follows:—

December, 184S.
On demand we do hereby jointly and severally promise to pay to 

................. or order, one hundred dollars, as witness our hands.
Wm. Dickson.

This was given to R. Dickson. Rohinson refused to sign it. 
R. Dickson took it in its imperfect state to the plaintiff and 
upon R. Dickson’s representation that he had authority to deal 
with it, the plaintiff advanced him money upon it. aiui the 
blanks were filled up by inserting “26” before December and 
the plaintiff’s name as payee. The learned Judge who tried the 
case directed a verdict for the plaintiff, reserving leave for the 
defendant to move to enter a verdict for him. The rule was 
issued and upon the rule a verdict was entered for the defendant. 
Baron Parke, in giving judgment, said :—
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It is unnecessary to say whether this instrument is forgery or not. 
But there is certainly ground for contending that the making of it com
plete contrary to the direction of the defendant, renders it a false instru
ment as against him. I do not gainsay the position that the person who 
puts his name to a blank pajier impliedly authorises the filling of it up 
to the amount tliut the stamp will cover. But this is a different case. 
Here, the instrument to which the defendant's name is attached, is 
delivered to his brother, with power to make it a complete instrument 
on one condition only, that is. provided Robinson would be joint surety 
with him. This, therefore, is an instance of a limited authority where, 
in the case of the refusal by Robinson to join, there is a countermand. 
Robinson refused to join, and consequently the defendant's brother had no 
authority to make use of the instrument. A party who takes such an 
incomplete instrument cannot recover upon it unless the person from 
whom he receives it had a real authority to deal with it. There is no 
such authority in this case, and unless the circumstances shew that the 
defendant conducted himself in such a way as to lead the plaintiff to be
lieve that the defendant's brother had authority, he can take no better title 
than the defendant's brother could give. It is a fallacy to say that the 
plaintiff is a bona fide holder for value. He lias taken a piece of blank 
paper, not a promissory note. He could only take it as a note under the 
authority of the defendant's brother, and he had no authority. Conse
quently the note is void as against the defendant.

Barons Aldersou and Platt concur.
This is the position in which the present plaintiff finds him

self to-day. Has he proved that Beaulieu had authority to fill 
up that note as he did? He must prove that without relying 
on the presumed authority of the person to whom the blank 
signature is given to fill it up as he chooses. There is no suffi
cient proof, in my judgment, in this case, that Beaulieu had 
any authority whatever. As I said before, 1 believe that there 
is no proof that the incomplete document was handed to Beau
lieu at all. I am convinced that it was not handed to him, but 
was handed to Duelos, and authority to Duelos to fill it up and 
make it a complete instrument did not permit Duelos to give that 
authority to Beaulieu by simply handing the note to him. More
over, there were many circumstances in all the dealings of the 
parties which ought to have put Demers upon enquiry. There 
is some pretence that Demers did make inquiry or did speak to 
Laveille about the matter. I am convinced that nothing of the 
kind was done. Laveille swears the contrary. I believe the 
judgment ought to be reversed and the action dismissed with 
costs of both Courts.

Action dismissed.

Annotation—Bills and notes (6 I A—la)—Signature in blank.
l^ior to 1906 Rees. 31 and 32 of the Bills of Exchange Act, R.8.<’. 

1906, ch. 119, constituted one section. The two sections must be read 
together, for the completed instrument cannot be enforced against any
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Annotation{continued) Bills and notes (8 I A—4«/)— Signature in blank.

person who became a party to it prior to its completion, unless it was filled 
up within a reasonable time and strictly in accordance with the authority 
given or unless, after completion, it is negotiated to a holder in «lue course 
(sec. 32.)

The English Act provides that where a simple signature on a blank 
stamped paper is «lelivere«l, etc., it operates as a primA facie authority to 
till it up as a complete bill for any amount the stamp will cover, etc. See. 
30 proviiles for the special case where a bill payable after «late is issued 
umlated or an acceptance payable at sight or after sight is undated.

Every contract on a bill, whether it is the «Irawer's, the acceptor's, or 
an endorser's, is incomplete and revocable, until delivery of the instrument 
in order to give effect thereto (sec. 39; cf. sees. 40 and 41). Delivery 
means transfer of possession, actual or constructive, from one person to 
another (sec. 2).

The simple signature on a blank paper must lie ilelivereil by the signer 
in onler that it may lie converted into a bill, anil a bill wanting in a 
material particular must lie <lelivere«l within the meaning of the Art, iiefore 
any authority is implieil to complete the bill.

B. puts a blank acceptance in his ilesk. It is stolen, am! then filleil up 
as a bill. Even a holder in due course cannot recover from B.. for the 
inchoate instrument was never «lelivered for the purpose of being converted 
into a bill: Baicndalc v. Hennett, 3 Q.B.D. 525. Likewise a note written 
over a signature given merely for the purpose of indicating the signer’s 
address: Ford v. Auger, 18 L.C.J. 296; or for the purpose of a receipt: 
Banque Jacques Cartier v. Lescard, 13 Que. L.R. 39. cannot be recovered on.

The expression “prima facie authority” in the section perhaps hardly 
expresses th«‘ extent of the power of the holder of a blank instrument. The 
power to complete the bill is not merely that of an agent, but aris«»s from a 
contract that the person to whom the bill is given, or anyone authorized by 
him, should be at liberty to fill it up: notes to Baxendale v. Bennett, 4 
R.C. at 645. The nature anil effect of the contract made by a person who 
signs and delivers an instrument other than a bill or note is further con
sidered in 5 R.C. 140, under the title “Blank” and in the ruling cases of 
Siran v. Xin'th British (1863), 2 H. & C. 175, and Société Générale v. 
Walker, 11 A.C. 20.

The payee of a note which is filleil in urnler the authority of sec. 31 
may in the same manner as an emlorsee be the party to whom it is nego
tiated, as well as issued, and a holder in due course within the meaning of 
sec. 32: Lilli/ v. Farrar, 17 Que. K.B. 554.

Where a note is signeil and endorsed with a blank space for the rate 
of interest in an existing clause providing for interest, any person in pos
session of the note has primA facie authority to fill in any rate of inter
est, but if the note when signed an«l endorsed had no clause proviiiing for 
interest, the addition of such a clause is an alteration not contemplated 
when the note was ma«le and endorsed ami avoids the note: British 
Columbia v. Ellis (1897), 6 B.C.R. 82; cf. Burton v. Goffin (1897). 5 
B.C.R. 454.

A bill is «Irawn payable to---------or order. Any hobler for value may
write his own name in the blank and sue on the bill: Crutchly v. Mann 
( 1814 ), 5 Taunt. 629; Mutual Safety v. Porter (1851), 2 Allen (N.B.) 230; 
cf. Chamberlain v. Young, 11893) 2 Q.B. 206, where it was hel«l that a bill
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made payable to “--------- order,” and issued by the drawer endorsed bv
him without filling up the blank, was perfect, 41--------- order” being con
strued to mean ,4my order,” i.c.f to the order of the drawer.

The plaintiffs were indorsees of an overdue promissory note signed in 
blank by defendant and given by defendant in payment of certain indebt 
edness. By error the note was filled up for more than the amount of 
defendant's indebtedness. Plaintiffs were innocent holders: Held, that 
notwithstanding the provisions of sec. 20, sub-sec. 1, and 1. 30, sub-sec.
1 of the Bills of Exchange Act, 1890, this constitutes an equity to which 
the note was subject, and plaintiffs could not recover anything more than 
the payee could had he sued on the note, but that, as plaintiffs were inno
cent holders, and defendant had set up numerous defences that failed, thus 
driving the plaintiffs to trial, the plaintiffs were entitled to costs of suit : 
Fraser v. Ekstron, 6 Terr. L.R. 464.

Kec. 32 is supplementary to sec. 31. “Such instrument” in sec. 32 
refers to an instrument which has been delivered in an incomplete state. 
i,0., a simple signature on a blank paper delivered by the signer in order 
that it may l»e converted into a bill, or a bill delivered as a bill but wanting 
in a material particular (sec. 31).

Although a person who issues a bill leaving a blank in a material 
part of it, is estopped, as lietween himself and a bond fide holder for value 
to whom it has passed with the blank filled up, from disputing the authority 
so to fill up, there is no estoppel or presumption of authority in the case 
of a bill which has not been issued—that is to say, delivered with the inten
tion that it should operate as a bill—by the person charged upon it: 
llujrcndale v. Bennett, 3 (^.B.D. 525.

Falconbridge (on Banking, p. 399) says: “There seem to lie cases 
which would arise fairly often in practice which would not be within the 
proviso, and where the first part of the section would take effect. The 
proviso can never operate in favour of a person who knows the acceptance 
of the bill to have lieen in blank. So in all cases where the plaintiff has 
been allowed to recover on a bill in which he had inserted his own name 
as payee, he would probably now have to shew that this was doue within 
the authority given by the defendant."

In Herdman v. Wheeler, [ 1902j 1 K.B. 361. where the maker intend
ing to borrow £15 from one lender signed a blank stamped paper which 
the lender subsequently filled in for a larger amount made payable to 
another party, this other party failed in an action to recover from the 
maker on the ground that he was not a holder in due course. But in 
Lloyd’s Bank v. Cooke, 11907) 1 K.B. 794. it was held that the payee may 
l»e the holder in due course, and where a note was fraudulently filled in for 
a larger sum than was authorized by a joint maker, that joint maker was 
estop|M*d from denying the validity of the note. This Inter case was dis 
tinguished in Bay v. Willson, 45 Can. 8.V.R. 401. See also Brocklenby v. 
lemperanee Permanent Building Society, (1895) A.C. 173.

B. and A. sign as makers a joint and several note, with blanks for 
date and payee’s name. B. signs on condition that the note shall lie 
issued only if C. also will join as maker. C. refuses to join. A„ who is 
in possession of the note, represents to plaintiff that he has authority to 
issue it. He fills in plaintiff’s name as payee and transfers the note to 
him for a value. Plaintiff cannot recover from B.: Aude v. Dixon (1851), 
6 Ex. 869; cf. Hogarth v. Latham, 3 (J.B.I). 643.
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If, however, the signature or incomplete instrument has been deliv
ered within the meaning of see. 31, and, after completion, is negotiated to 
a holder in «lue course, it is valid and effectual for all purposes in his 
hands although it had not l*een filled up within a reasonable time or in 
accordance with the authority given.

A “holder in due course” is a holder (sec. 2) who has taken a bill, 
complete and regular on the face of it, under the conditions mentioned in 
sec. 56. If the bill is not complete anil regular on its face, the holder 
has notice of the imperfection anil can be in no lietter position than the 
person who took the bill in blank: Hatch v. dearies (1854), 2 Hm. A O. 
147; France v. Clark, 26 Ch.D. 257, at 262.

“Negotiated” in the proviso to the section means transferred by one 
holder to another (cf. sec. 60). A delivery of a bill to a payee for value 
is the issue of the bill (ef. sec. 2) and not its negotiating. R.. intending 
to borrow £15 from A., signs a blank stamped paper, and authorizes A. 
to fill it up as a note for £15 payable to A. A., instead of so doing, fills 
up the document as a note for £30 payable to C., and then hands it to 
« ., who takes it in good faith and for value. Held, that, even if C. is 
a holder in due course (which is doubtful), the delivery of the note to 
him is not a negotiation of the instrument, and therefore he cannot re 
cover, the note not having lieen filled up by A. in accordance with B.'s 
authority: Hirdman v. Wheeler, |1902| 1 K.B. 361.

“Completion" in the section refers to completing the form of the bill 
or supplying the wanting “material particular.” It does not include 
delivery, as in secs. 39 and 178, where a bill or note is said to be inchoate 
and incomplete until delivery: Ibid.

Defendant signed, as maker, a printed form of promissory note, and 
handed it to A., by whom it was filled up for $5.1. The plaintiffs became 
endorsees for value without notice. Defendant held liable, though the note 
may have been fraudulently or improj>erly filled up or endorsed: Mclnnes 
v. .1 (1870), 80 I « Q.B. ISO; ef. Onrrmrd r. Lewie, 10 QJJ). SO.

Where the payee of a note endorsed it in November for the accom
modation of the maker, leaving the date and sum blank, and the blanks 
were filled up in February by the maker, the date inserted being a day in 
January, it was held that the endorsee could recover against the payee: 
Hanford v. Jtoee (1841), 6 tT.C.0.8. 104.

An endorser placed his name upon a note without maker's name or 
sum or payee's name, and the maker's name was afterwards signed by 
another person without authority, and the note negotiated. The endorsee 
must shew that he is a bond fide holder for value: Harscombe v. Cotton 
(1837), 15 V.C.Q.B. 42; cf. Kossin v. McCarty (1850), 7 U.C.Q.B. HM7.

In 1840 B. gives a blank acceptance on a 5s. stamp to A. to accom
modate him. In 1852 A. fills up the document as a bill for £200, ami signs 
as drawer. He then negotiates it to a holder in due course. The holder can 
recover from the acceptor: Montague v. Perkins (1853), 22 L.J.C.P. 187.

An instrument which is wanting in some one or more of the requisites 
of a complete bill is in effect a transferable authority to create a bill, 
ami while incomplete is subject to the ordinary rules of law relating to 
authorities, e.g., in authority coupled with an interest is not revoked by 
the death of donor or donee, while an authority not coupled with an 
interest is revoked by the donor's death. Cahlmers on Bills, 63, cites 
the four following coses as illustrations: —
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1. B., who is indebted to C., gives him a blank acceptance for £100. 

C. dies. If C.’s administrator fills up the paper as a bill payable to draw
er's order, and inserts his own name as drawer, he can enforce payment 
thereof against the acceptor: Scard v. Jackson (1875), 34 L.T.N.8. 65.

2. B„ who is indebted to C., gives him a blank acceptance for £100. 
and then dies. C. may fill in his own name as drawer and payee after 
B.’s death, and recover the amount from B.'s estate: Carter v. White 
(1882). 20 Ch.D. 225. affirmed (1883), 25 Ch.D. 666 (C.A.). where it was 
held that a surety for the acceptor, not party to the bill, was not dis
charged. See Ite Duffy, 5 Ir. L.R. 92.

3. B., having authority to do so, gives a blank acceptance for £100 
in the name of the firm. It is filled up after B.’s death. The surviving 
partners are liable: Usher v. Dauncey (1814), 4 Camp. 97.

4. B. gives C. a blank acceptance to accommodate him, and without 
receiving value. After B.’s death it is filled up and discounted with D.. 
who sees it filled up. D. cannot recover the amount from B.’s estate: 
Hatch v. Searles (1854). 2 8m. & (J. 147, approved in France v. Clark
i"i . 86 - kJ>. at 862.

A vendor may, after the execution and delivery of a lien note from 
which his name was omitted, given for personalty purchased at an auction 
sale, the terms of which required such a note to be given, insert his name 
in the blank spaces intended therefor: Bell v. Schultz, 4 D.L.R. 400.

W„ residing at Newmarket, owned property in Port Arthur and signed 
some promissory note forms which he sent to an agent at the latter place 
to be used under certain circumstances for making repairs to such pro
perty. The agent filled in one of the blank notes and used it for his own 
purposes. In an action by the holder, W. swore, and the trial Judge 
found as a fact, that the notes were not to be used until he had l»een 
notified and authorized their use. He also found that the circumstances 
attending the discount of the note by the agent were such as to put the 
holder on enquiry as to the latter’s authority. The first finding was 
affirmed by the Court of Appeal:—Held, affirming the judgment of the 
Court of Appeal (24 Ont. L.R. 122), Fitzpatrick, C.J., dubitante. that secs. 
31 and 32 of the Bills of Exchange Act did not apply and the holder 
could not recover. Held, per Davies and Anglin, JJ.:—The finding of the 
trial Judge that the circumstances never arose upon which the agent had 
authority to use the note, was not so clearly wrong ns to justify a second 
appellate Court in setting it aside. Held, per Idington. J.:—The finding 
of the trial Judge that the holder was put on enquiry as to the agent's 
authority was justified by the evidence ami bars the right to recover. 
Held, per Duff. J.:—The evidence establishes that the agent had no auth
ority to use the note: Ray v. Willson, 45 Can. S.CjR. 401.

Where a document in the form of a promissory note, but “wanting" 
in some “material particular," is not “delivered in order that it may be 
converted into” a promissory note, payment cannot be enforced against 
the maker, even by a holder in due course, under secs. 31 and 32 of the 
Bills of Exchange Act: Smith v. Prosser, [1907] 2 K.B. 735, followed. 
Judgment of Britton, J., affirmed by a Divisional Court. A subsequent 
application to the Court of Appeal for leave to appeal to that Court was 
refused: 1 O.W.N. 701; Hubbert v. Home Hank of Canada, 20 O.L.R. 651.
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ONT. TUCKER v BANK OF OTTAWA.

S.C.
1913

Ontario Supreme Court, Middleton, J., in Chamberh. April 29, 1913.

1. Assignments for creditors ($1I1B3—25)—Assignee—Actions by—

April 20. Purely personal rights of debtor.
A cause of action for damages for alleged injuries done to the plain

tiff's credit, character and business by reason of illegal acts by the 
defendants, which forced the plaintiff to assign for the benefit of his 
creditors, is a purely personal right and does not pass to the assignee.

| Smith v. Commercial Union Insurance Co.. 33 V.V.Q.B. f>29, ap
plied; Hodnmon v. Sidney, L.R. 1 Ex. 313, specially referred to. |

statement Appeal by the defendants from the order of the Master in 
Chambers, 4 O.W.X. 1090, dismissing the defendants' motion to 
stay the action or for security for costs.

Grayson Smith, for the defendants.
Featherston Aylesuurth, for the plaintiff.

Middleton, J. Middleton, J. :—The plaintiff alleges that the defendants 
unlawfully charged to his account certain notes not yet due, 
and misappropriated certain money the proceeds of certain dis
counts, whereby he was compelled to assign for the benefit of 
his creditors, and so his credit was damaged, for which he claims 
$60,000 ; and his character was damaged, for which he claims 
$60,000 ; and his business was damaged, for which he claims 
$30,000—$150,000.

If the statement of claim discloses no cause of action, it 
cannot be attacked in this way, and Mr. Smith does not base his 
appeal upon this ground, but contends that, an assignment hav
ing been made, the action ought to be stayed. The action is the 
plaintiff’s action ; and, be it well or ill founded, there is no 
ground for saying that he is a nominal plaintiff put forward by 
others. The first two claims (if they can be enforced), and 
probably the third, are claims for purely personal damages, 
such as would not pass to the assignee : White v. Elliott, 30 
IT.C.R. 253; Dunn v. Irwin, 25 V.C.C.P. Ill ; Smith v. Commer
cial I’nion Insurance Co., 33 IT.C.R. 529.

Hodgson v. Sidney, L.R. 1 Ex. 313, is a case the parties may 
well study, as indicating that the damages which the plaintiff 
here seeks to recover are too remote.

The present appeal fails, and must be dismissed, with costs 
to the plaintiff in the cause. This will not prejudice any pro
perly conceived motion.

Appeal dismissed.
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PHEVEY el «L v. SECURITY COAL MINES CO. Ltd. et ll.
Alberta Supreme Court. Trial before Seott, •/. May 1(1, 1913.

1. Specific performance i§ II—40)—Jvdoment on decree—«Vendor's

In a vendor’s action for specific performance where the purchaser 
has defaulted in his payments, the judgment may direct payment of 
the arrears with interest and costs to Ik- made by the defendant pur
chaser to the plaintiff or into court within a limited time with leave 
to the parties to apply.

ALTA.

S.C.
1913

May 16.

The plaintiffs claim specific performance of an agreement Statement 
dated April 3, 1912, entered into by one Charles E. Merwin 
with them for the purchase of certain coal lands for the sum of 
$40.000 payable as follows, viz., $3,000 each ninety days from 
the date of the incorporation of a company then under process 
of organization by him. The defendant company was organized 
hy him some time prior to April 8.1912, as he, on that date, con
veyed to it his interest in the lands.

Judgment, was given in favour of the plaintiff.
G. li. O’Connor, K.C., for plaintiffs.
No one appeared for the defendants.

Scott, J. :—The plaintiff claims that default was made in Scott.j. 
payment of the instalment of the purchase money falling due on 
October 17, 1912, which appears to be the second instalment pay
able under the agreement. The evidence shews that no part of 
that instalment has been paid.

The plaintiff is entitled to a judgment that the agreement 
is one which should be specifically performed.

In addition to the instalment due on October 17, 1912, fur
ther instalments of $3,000 each became due and payable on the 
15th days of January and April last.

The judgment or order will direct the payment to the plain
tiffs or into Court to the credit of the action within three months 
from the date of service of a copy thereof upon the defendants 
or their solicitors of the three overdue instalments referred to 
with interest upon each at five per cent, per annum from the 
times they respectively became due and payable and the costs 
of the action to be taxed by the clerk, who will make the neces
sary computation of the amount payable.

The order will «reserve leave to the parties to the suit to apply 
at any time for such further or other order as they may be en
titled.

Judgment accordingly.

3—Il D.L.B.
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s.c.
1913

Ontario Supreme Court, Middleton, J. May 2, 1913.

1. Perpetuities ($ II—14)—Creation and exercise or power or appoint
ment—Powers—Appointments.

May 2. An appointment under a power relates hack to the instrument 
creating the power, and if the appointment would offend against the 
rule against perpetuities if made at the date of the instrument creat
ing the power, it is bad : the test being properly made by treating 
the appointment us if written in the original instrument creating the

[He Fane, 29 Times L.R. 300, specially referred to.]
2. Guardian and ward ($ II—11a)—Income or fund—Surplus—Invest

ment—Infants.
Where the income of a fund is paid to a guardian for the mainten

ance, education and support of a child, the guardian should invest the 
surplus income not required for that purpose, for the benefit of the 
child.

3. Guardian and ward ($ II—11a)—Appointment for children—Invest
ment—guardian—Trustee—Duties.

Where the residuary estate of a testatrix is apportioned in equal 
shares amongst her children, the shares not to vest in the children until 
they respectively attain the age of 25, the income from the several pre
sumptive shares to be paid by the trustees to the guardian of the child
ren for maintenance, education and support until such shares are vested, 
the trustees are justified in paying the whole of the income to the 
guardian both before and after the majority of the children; and upon 
a child attaining his majority the guardian becomes a trustee for him.

Statement Motion by Green and Lewis, executors of the will of Frances 
Ellen 'Wood Eliot and trustees under her marriage settlement, 
upon originating notice, under Con. Rule 938, for an order 
determining certain questions arising upon the will and mar
riage settlement.

J. IV. Bain, K.C., for the applicants.
F. W. Harcourt, K.C., for the infants other than the eldest, 

Margery Eliot.
C. A. Moss, for Margery Eliot and her father, Charles A. 

Eliot.

Middleton. J. Middleton, J. :—The testatrix was a daughter of the Honour
able John Hamilton, who by his will directed his residuary estate 
to be divided among his children, and that the portions allotted 
to the daughters should be set apart and invested, the income 
being paid over to them until they should marry or attain 
the age of thirty years, when their portions should be settled, if 
they are then married, in such a way as to be free from the 
control of any husband and to be inalienable during her life.

Pursuant to this provision, a marriage settlement was ex
ecuted on the oth October, 1891 ; the property coming to the 
testatrix being vested in trustees for the use of the testatrix 
during her natural life ; and, upon her decease, the trustees are
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directed to divide and apportion the same among the issue of 0RT- 
the contemplated marriage in such shares and in such manner 8 c 
as she may by her will appoint. 1913

Mrs. Eliot died on the 11th December, 1905, having first ----
made her will. By it she recites her father’s will and the Re ^liot 
marriage settlement and the power of appointment by will Middietoo.j. 
thereunder, also that two sons and two daughters, all of tender 
years, had been born to her. Pursuant to this power, she directs 
her property to be divided among the children in equal shares ;
“the share of each of my sons to be vested in and transferred 
to him upon his attaining the age of twenty-five and the share 
of each of my daughters to be vested in her on her attaining 
the age of twenty-five years or on her marriage previously with 
the consent of her guardian herein named and not otherwise, 
whichever event shall first happen.”

The will then provides that the share of each daughter shall 
not, upon the vesting, be transferred to her, but that a settle
ment shall be executed to secure to the daughter the free use 
and enjoyment of her share, free from the control of her hus
band, as provided in the fifth paragraph of the marriage con
tract of the testatrix—i.e., in trust for the daughter for her life, 
without power of alienation, and with power of appointment by 
will among the issue of her marriage, and with appropriate pro
visions in the event of death without issue or without exercising 
the power of appointment.

The testatrix next provides that, if either of the sons die 
under the age of twenty-five years, or either of her daughters 
die under the age of twenty-five years without having been 
married, the share of the one who died shall vest in the survivor.
The income from the presumptive share of each child is, pending 
the vesting, to be applied by the trustees for the benefit of the 
child—“and shall be from time to time paid to the guardian 
herein appointed of each of my children for and toward his 
or her maintenance education and support in their accustomed 
manner and style of living until such share of each of my said 
children shall be vested;” and she nominates and appoints her 
husband, Charles A. Eliot, guardian of the children.

The questions raised upon this motion are:—
1. Are the trustees justified in paying the whole income to 

the father, (a) during minority, (b) after majority, pending the 
vesting of the estate !

2. Is the father entitled to retain so much of the income 
of the children as may not be necessary for their due mainten
ance and to invest the same for their benefit?

3. Is the share of each child vested on attaining majority 
or on attaining the age of twenty-five years?

4. When a daughter attains twenty-five is her share abso-
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lutely vested, or has she merely a life interest and a power of 
appointment by will among her issue ; in other words, does the 
provision requiring the trustees to settle the share of the 
daughter offend against the rule with respect to perpetuities?

5. Does the will of the testatrix itself offend against the 
rule as to perpetuities in postponing the period of vesting until 
the children respectively attain the age of twenty-five years?

1 have set forth the questions in the form in which they were 
presented by counsel upon the argument rather than in the form 
indicated by the notice of motion.

Dealing first with the question as to the position of the 
father. The mother purports to appoint him guardian of the 
children. It is clear that she had no power so to do. The 
effect is, however, to create him a trustee, having the powers 
conferred upon him by the will. He is, therefore, entitled to 
receive the entire income arising from the estate in question 
for the maintenance, education, and support of the children. 
The fact that the testatrix directs the payment to be made to the 
husband as guardian indicates to me that she contemplated the 
guardianship to cease on each child attaining age; and, although 
the father would lie entitled to receive the money until the estate 
vested on the child attaining twenty-five, he would receive it 
after each child attained majority merely as trustee for the 
child. Any surplus received by him ‘during the minority of the 
infants he would bold in trust for the children, and it should 
be invested for their l»enefit. This is the course that has 
been adopted by the executors and by Mr. Eliot, and it is, I 
think, in accordance with the provisions of the will. This 
answers the first and second questions.

On the third question, it is clear that the estate of the 
children does not vest until they respectively attain twenty- 
five years of age. The language of the will is plain.

The remaining questions turn upon the law relating to per
petuities. I had recently a somewhat similar case before me, 
Ur Thillips, 4 O.XV.N. 751 ; and I need not again review the 
earlier cases. In Ur Thompson, 11906) 2 (’ll. 199, Joyce, J., 
states the rule to be applied when the validity of the exercise 
of a power of appointment is called in question ; and this rule 
has recently received the approval of the Court of Appeal in 
Ur Fanr, 29 Times L.R. 506—“you must wait and see how in 
fact the power has been executed, and in order to test the valid
ity of the appointment you must treat the appointment as if 
written in the original instrument creating the power.**

So treating this case, the power was validly executed by the 
wife, because the appointment she has made is in favour of her 
children, who were all then more than four years old, and the 
estate becomes vested in them at twenty-five, within twenty- 
one years from the date of her death.
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Applying the same test to the attempt to confer upon the ONT. 
daughters a power to be executed by them by will in favour of g c
their unborn issue, this provision, for the reasons pointed out ,913

in Re Phillips, offends against the rule with respect to perpetui- ——
ties, and is bad: and, applying here the decision in Hancock bs huor.
v. Watson, [1ÎK)2| A.C. 14, the same result follows as in lie Middleton, j. 
Phillips, and the daughters take absolutely.

The costs of all parties may be paid out of the estate; costs 
of the executors as between solicitor and client.

Orth r arrortl itt/hi.

RUDD v MANAHAN.
(Decision No. 2.)

Alberta Supreme Court, Harvey, fScott, Stuart, and SimmouH. JJ.
.1larch .31, 1013.

1. LANDLORD AND TEX A ST (| II B— 30)—"ASSIGNMENT OK LEASE—ReSTRIC-
T1VE COVENANT AH TO HOTEL—“TIED** HOUSE.

A covenant contained in a document aeparate from the mortgage 
given by the owner of the realty upon procuring a loan from a brewing 
company upon his hotel property whereby such owner and hi* tenant 
in occupât ion of the hotel severally agreed for valuable conniderntion 
with the brewing vomnuny that neither they nor their assign* would, 
during « .specified period, sell or deal in or allow to lie sold or dealt 
in upon the demised premise* any brewing product* other than those 
dealt in by the brewing company, i* a covenant running with the land 
which may be enforced by injunction at the instance of the owner 
against a purchaser of the lessee’* interests in the premises where such 
purchaser took with notice of such restrictive agreement, although 
the agreement wn* subsequent to the making of the lease itself the 
benefit of which the purchn*er had acquired, and although it did not 
appear that the making of such restrictive agreement was a condition 
upon which the lease was granted.

[Pudil v. 11 a Italian ( No. 1 ), ft l).l*K. 503. affirmed.]
2. Covenants and condition* (1111)—22aI —.Rmtrictionh on use or

property1—Hotel humect to "tied jiouhe" clause in favour or
MORTGAGEE.

A covenant given to a mortgagee of an hotel property a* collateral 
security to a mortgage loan, whereby the mortgagor agreed not to 
sell beer on the mortgaged premises other than that manufactured or 
sold by the mortgage for a period of three year* will be limited, us 
regard* its enforcement by injunction. *o a* to terminate with the 
payment of the mortgage if paid off within the specified term.

[Xoaken v. Hire, [11)02] AX’. 24. referred to: and sis* Annotation to 
this case.]

ALTA.

8.C.
Mia

Mar. 31.

Appeal by the defendant* from judgment of Walsh, J., statement 
Rudd v. Monahan (No. 1), 5 D.L.R. 565, in favour of the plain
tiff in an action for the reformation of a hotel lease.

The appeal was dismissed.
J. W. McDonald, and L. II. Putnam, for the appellant.
J. C. Brokovski, for the respondent.
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Manahan.

Simmons, J.

The judgment of the Court was delivered by
Simmons, J. :—The plaintiffs are the owners of lots num

bered 3, 4 and 5 in block B. of Bellevue plan No. 6177 Y. The 
plaintiff alleges that on or about the month of September, 1910, 
the plaintiff and defendant made a verbal agreement whereby 
the defendant leased from the plaintiff the hotel buildings and 
stables erected on said lots reserving to the lessors the store 
premises which formed a part of the same building. Also that 
on or about September 19, 1910, the said agreement was made in 
writing under a certain lease, but by a mistake the reserva
tion as to the store premises was not included in the agreement 
in writing.

The plaintiffs also claim that the part of the lease which 
gives the lessee the right to assign without the consent of the 
lessor does not contain the agreement intended by the parties 
and likewise the clause dealing with the length of the demise and 
the option of renewal and maintenance of the license.

The learned trial Judge has found as a fact that the reserva
tion as to the store was improperly omitted from the said lease 
and ordered rectification accordingly. He, however, found 
against the plaintiffs on the other grounds raised by them and 
the plaintiffs have accepted the judgment in that regard and do 
not raise the same by way of cross-appeal so it does not seem 
necessary to deal with more than the first ground raised by the 
plaintiffs and on which the defendants appeal.

The defendant Manahan about three months after entering 
into possession as lessee made a claim for possession of the store 
which was then leased by the plaintiff to another party. On 
December 4, 1910, the plaintiff being then in need of capital to 
pay for certain improvements that had been made on the build
ings in question arranged through the defendant Manahan for 
a loan from the Lethbridge Brewing and Malting Co., Ltd., 
to pay off this indebtedness. An agreement in writing was 
entered into between the plaintiffs, the defendant Manahan and 
the Lethbridge Brewing and Malting Co., Ltd., whereby the 
plaintiff and the defendant Manahan covenanted with the Leth
bridge Brewing and Malting Co., Ltd., as follows:—

That they will not, nor will either of them, nor their executors ad
ministrator* or n**ign* or either of them during the term of three years 
next ensuing after the date of these present», well, dispose of or deal in, 
or allow to be sold, disposed of, or dealt in, whether by either of the aaid 
parties hereto of the first part and second pert or -by any other person 
or persons, firm or corporation whatsoever upon the premises at present 
occupied by the party of the second part in Bellevue aforesaid, known as 
the “Southern Hotel" and being upon the lots above recited, any beer, 
lager beer, aerated waters or brewery products except those manufactured 
or dealt in by the Brewery company, etc.
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The agreement further recites that on a breach of this coven
ant, that the sum of $4,500 and interest shall immediately be
come due to the company at their option and all securities for 
the payment of the same shall also at the option of the company 
become due forthwith.

The plaintiff Barbara Rudd also assigned the rents to the 
company and executed a mortgage to them on the said lands to 
secure this indebtedness.

By an assignment dated March 17, 1911, the defendant 
Manahan assigned his lease to the defendants Grafton & Evans. 
The evidence of the plaintiff if true is quite sufficient to sustain 
the findings of fact of the trial Judge. He accepted her state
ment in preference to that of the defendant Manahan and that 
of Beebe, the conveyancer, who prepared the lease, and I do 
not think this can be disturbed by a Court of review, as the 
learned trial Judge has had the advantage of hearing and ob
serving the witnesses. The same conclusions apply to the find
ings of the trial Judge as to the fact that the defendants Graf
ton & Evans had notice of the Lethbridge Brewery Co.’s agree
ment at the date of the assignment to them of the lease.

In the result then, the appeal is limited to two questions of 
law: (a) Was the trial Judge correct in ordering rectification 
in accordance with his finding of fact, and (6) Was the coven
ant of the lessors and the lessee Manahan with the Lethbridge 
Brewing & Malting Co., Ltd., binding on Manahan and upon his 
assigns Grafton & Evans.

In OlUy v. Fishi r, 34 Ch.D. 367, it was held that since the 
passing of the Judicature Act, 1873, the Court has jurisdiction 
(in any case in which the Statute of Frauds is not a bar) in 
one and the same action to rectify a written instrument upon 
parol evidence of a mistake and to order the agreement as 
rectified to be specifically performed. In the present it is not 
suggested that the Statute of Frauds is a bar as part perform
ance has been quite sufficiently established. Nor has delay in 
asking for relief been urged against the exercise of the jurisdic
tion to rectify as it indeed hardly could be in the present case, 
as the plaintiff has ever since the granting of the lease asserted 
her right to the store premises and successfully maintained her 
right as far as actual possession was concerned.

As to the questions raised under (b) the determining factor 
is whether the thing covensnted to be done immediately affects 
the land itself or the mode of occupying it, or not directly 
affecting the nature, quality or value of the thing demised nor 
the mode of occupying it is a collateral covenant only which 
does not bind the assigns: Mayor of Conglelon v. Patterson, 10 
East 130.

The covenant in question requires the lessee to conduct his
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hotel business on the premises in a particular way, that is to 
say, conduct the sales of liquor in such a way that liquors of 
the Lethbridge Brewing & Malting Company and no other 
should be offered for sale to customers.

See White v. Southend Hotel Co., [1897] 1 Ch. 767 and 
Courage v. Carpenter, [1910] 1 Ch. 262, as cases which quite 
bear out the view, that such a covenant runs with the laud and 
binds the lessee and his assigns.

in the result then the appeal should be dismissed with costs. 
In regard to the injunction, the judgment appealed from pro
vides that the defendants Grafton & Evans be restrained from 
further breaches of the covenants contained in the agreement 
with the Lethbridge Brewing and Malting Co. It appears from 
the authorities that the covenant in regard to selling liquors is 
binding only during the life of the encumbrance which, if paid 
at maturity would be three years from the date thereof, whereas 
in the lease there is a provision for renewal for another two years 
after the term of three years and the formal judgment should 
provide that the injunction should no longer remain operative 
after the payment of the encumbrance to the Brewery Co.

In Xoakcs <(• Co., Ltd. v. Rice, [1902] A.C. 24, where in a 
mortgage of leasehold of a public house by a licensed victualler 
to a firm of brewers, the mortgagor covenanted that he and all 
persons deriving title under him should not during the continu
ance of the term and whether money should or should not be 
ow'ing on the mortgage security use or sell in the house any malt 
liquors except such as should he purchased of the mortgage, it 
was held that the covenant was a clog on the equity of redemp
tion and that the mortgagor on payment of all that was due on 
the mortgage was entitled to a reconveyance of the property or 
at his option a transfer of the security free in either case from 
the “tie.”

Appeal dismissed.

Annotation—Covenants and conditions (8 II D—22a )—Restrictions on use 
of leased property.

Where a lessor has made an agreement with a tenant, giving him the 
exclusive privilege of selling refreshments.1 etc., in a theatre for a fixed 
period, and such agreement stipulates that in case of sale, lease or trans
fer of the said theatre, the rights and privileges of the lessee will be pro
tected, and the theatre is transferred by the lessor, and the assigns under 
take to respect all the obligations entered into by the lessor, and the 
assigns transfer their righte, the lessee has a direct action against the as 
signs first mentioned, to oompel the fulfilment of obligations entered into 
in his favour by the lessor, and need not direct his suit against such lessor: 
Authier v. Driscoll, 3 D.L.R. 797.

As to admission of parol evidence to shew that writing does not contain 
all the conditions, -ee Pcrrim Co, V. Peacock, 10 W.L.R. 910; Jtann v. Ht.
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Annotation (continued) —Covenants and conditions (9 II D—22a i — Re- ALTA.
strictions on use of leased property. . ------ ,

Annotation
Croix Paper Co., 5 D.L.R. 596; Dubue v. Laroche, Q.R. 21 K.B. 80S. In ------
Audct v. Jolicoeur, 5 D.L.R. (18, it was held that an action by a lessor for Restriction*
an injunction restraining a lessee from using the land demised in a manner 1|l(,*.J?|-”|d*r °*
contrary to the lease, may In* maintained as an inde|x*ndcnt action without
the admission of prayer for the cancellation of the lease, and it was also
held that an action by a lessor for an injunction restraining a lessee from
building upon the land demised in breach of the terms of the lease may
be maintained without proof of damages to the lessor.

For a discussion of the law of covenants running with the land, see 
Pearson v. Atlanta (No. 2), 7 D.L.R. 130, 27 O.L.R. 87. and Wood v. Sound- 
era. 3 D.L.R. 342; Pigeon v. Preaton (No. 31. 8 D.L.R. 26. 22 W.LR. 994.
For a full discussion of the law of covenants that run with the land, and 
of restrictive covenants, see Bell, on Ui ml lord and Tenant, 486.

FALLEN et al. v. THE "IROQUOIS."
(Decision No. 2.)

Exchequer Court of Canada, British Columbia Admiralty District, 
Martin, L.J.A. February 28, 1913.

1. Collision (| I A—2)—Shipping—Collision bkovlations—Smai m
DVCTION.

In an action against a vessel for damages resulting from a collision 
with a tug towing a scow in a fog. where it is shewn that the defend
ant vessel failed to comply with the provisions of article 16. im|iosing 
a duty on a vessel in a fog to proceed at a moderate rate of speed, 
liability is not avoided unless it be shewn that the speed of the 
vessel was not more than was necessary ; the fact that she was run
ning at a speed which would make it safer for herself in determining 
her position is not the determining factor if such excessive speed made 
her more dangerous to other vessels.

\Thc "l.ord Bangor" [ 18961 I*. 28; The “Challenge and Due 
d'Aumale." [1905] 1». 198 (C.A.). referred to.]

2. Collision (8 IA—1 )—Maritime: Conventions Act (Imp.)—Decirkk of
blame.

_Section 9 of the Maritime Conventions Act. 1911 (Imp.), 1 4 2 (Jen. 
N . dh 57. ns to the degree of blame in collision cases does not apply to

\The "Bravo" (1912). 29 Times L.R. 122: The “Itosalia119121 P. 
109. referred to.]
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Trial of a collision action in admiralty. An interlocutory statement 
motion in the case is reported: Pollen v. The “Iroquois" (No.
1). 6 D.L.R. 527.

On the 22nd of October, 1911, about 4.30 p.m., oft' the sand- 
heacs, Fraser River, the SS. “Iroquois” (a high-powered pas
senger vessel, Henry C. Carter, master), heading for Vancouver 
Narrows on a course NJW. by N. V2 N\, collided with the steam 
tug “Noname" (registered tonnage 116, length 86 feet. John 
Barberie, master), with loaded scow in tow, 60 x 26 feet. Iwund 
for Fulford Harbour, via Active Pass, on a course 8.E. by S.
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% S. The day was palm, with little if any wind; tide flooding 
probably under one knot an hour. The “Noname” had clear 
weather till 3.45, when she ran into a thick fog in which objects 
were not visible beyond half a cable, but proceeded on her course 
without abating her speed, which was about the best she could 
make, viz., six knots through the water; I am satisfied that she 
regularly gave the proper signals, nor do I find any reason for 
thinking that the “Iroquois” failed to do the same; the fact that 
some of the witnesses gave apparently truthful yet conflicting 
evidence regarding the signals heard in fog can readily lie ex
plained by a perusal of the report of rinitv House Fog-Signal 
Committee, 1901, on the Collision Regulations, reprinted in 
Smith’s Leading Cases (1907) 296. The “Iroquois” was, with 
the slight assistance of the tide, maintaining a speed of probably 
a little over fourteen knots through the water, which her officers 
call her “fog speed,” as she runs very regularly on that speed 
and makes distances more accurately on it between fixed points 
than on her best speed, which, at 143 revolutions, is about 15% 
knots. When the vessels actually came in sight of one another 
they were not more than 250 or 300 feet apart. It was only 
immediately before sighting the “Noname” that the engineer of 
the “Iroquois” had been given the signal for half speed, which 
signal, he says, was followed up without any interval by one for 
“full speed astern,” which was responded to, but it was too late 
to avoid the collision, though the force of the impact was greatly 
diminished.

Damages awarded equally against the two vessels.
J. A. Rum II and Moffat, for plaintiff.
A. D. Taylor, K.C., for defendant.

Martin, L.J.A. ;—It is proved by the evidence of the master 
and mate of the “Noname” that though they heard a vessel ap
proaching them almost if not quite right ahead through the fog 
for five or six minutes before they sighted her, they took no other 
precautions than to continue to sound the fog signal. Article 
16 provides that;—

Every vessel shall, in a fog, mist, falling snow, or heavy rain storms, 
go at a moderate s|»eed, having careful regard to the existing circumstances 
and conditions.

A steam vessel hearing, apparently forward of her beam, the fog-signal 
of a vessel the position of which is not ascertained, shall, so far as the 
circumstances of the case admit, stop her engines, and then navigate with 
caution until danger of collision is over.

No valid reason was given for the failure of the “Noname" 
to “stop her engine and then navigate with caution”; the sug
gestion of her master that he did not do so because the barge 
astern would sheer and become more difficult to handle, is inad
missible in the circumstances, because there was nothing in wind.
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tide or weather conditions to prevent him from at least reducing 
his speed to what would be the lowest passible speed consistent 
with safety of tug and tow in the circumstances, even if it were 
not practicable to let the way run entirely off the tow and come 
to a standstill. To escape liability it must be shewn that the 
movement was not more than was necessary, but no attempt was 
made to establish this. Cf. The “Lord Bangor” [1896] P.D. 
28; The “Challenge and Due d’Aumale” [1905] P.D. 198 (C. 
A.). The truth is, according to his own testimony, that he mis
took the fog whistle of the “Iroquois” for that of a small boat, 
and took dangerous chances which contributed to the collision. 
Indeed, the man at the wheel, Williams, testified that they had 
heard the “Iroquois” for 20 minutes on their port bow, and she 
had whistled at least four times from that point. On the other 
hand, I am unable to accept the excuse offered on liehalf of the 
“Iroquois” for running at such a speed, which cannot be called 
moderate in the circumstances. While it may be true that she 
runs more regularly at a certain speed, that may make it safer 
for herself in determining her position as aforesaid, but at the 
same time it, if high, makes her more dangerous to other ves
sels. which is the fact the regulations require her to guard 
against. She might, on the one hand, run more regularly at 12 
knots than at full speed, or, on the other hand, at full speed 
than 12 knots, at which full speed she would be safer for herself 
but still more dangerous to others than she was in this instance.

I am unable to say that, after the vessels came in sight of one 
another, either of them could reasonably be said to have failed 
to do anything which would have avoided the collision. They are 
equally at fault in having brought it about by contravening art. 
16, which the Privy Council stated in China Navigation Co. v. 
Lords Commissioners of the Admiralty, (1908) 24 Times L.B. 
460,
ie a most important article and one which ought to be most carefully 
adhered to in order to avert the danger in thick weather. ... It was 
notorious that it was a matter of the very greatest difficulty to make out the 
direction and distance of a whistle heard in a fog, and that it was almost 
impossible to rely with certainty on being able to determine the precise 
bearing and distance of a fog signal when it was heard.

According to the following extract from the judgment of the 
Admiralty Court in the late case of The “Sargasso,” [1912] 
P. 192 at 199, not only the “Iroquois,” but the “Noname,” 
also was guilty of excessive speed :—

With regard to the “Mary Ada Short,” her speed spoken to by her 
master was three knots; that is probably a smaller speed than she had a 
good deal, and in this regard, apart from the angle of the blow, I have 
come to the conclusion, from the nature of the wound, that the speed at 
which this vessel was going was a good deal more than he says. If vessels 
could only see each other at a distance of 100 yards, and if they had to
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1»© under way at all, they ought to proceed as slowly as they possibly cun. 
It is impossible to say what the speed ought to be in figures in every case, 
but it is obvious, if a vessel is proceeding at a speed which would not allow 
her to pull up in something like her own length, in the circumstances of 
this particular afternoon, and if a vessel could proceed and have steerage 
way at a smaller speed than she was going, she ought to have gone at that 
speed, and in so far as that s|>eed was exceeded it was excessive.
The situation finally herein was like that dcserilicd in a case in 
this Court: Wineman v. The “Hiawatha,” (1902), 7 Can. Ex. 
R. 44ti. wherein it was said, p. 408:—

The rate was so immoderate and the fog so thick that it prevented 
either vessel, in the brief space of time which elapsed after sighting the 
other, from taking any effective steps to avoid the other.

Pursuant to hit. 918 of the Canada Shipping Act, eh. 112. 
R.S.C., 1 direct that “the damages shall l>e borne equally by the 
two vessels . . . one-half by each,” which means in this ease
that the “Iroquois" must pay one-half of the damage to the 
“Nonamc" because no evidence was given of any damage to the 
“Iroquois," and there will be the usual reference to the registrar, 
assisted by merchants, if necessary, to assess them. I note that 
the Maritime Conventions Act. 1911 (Imp.) 1 & 2 Geo. V. eh. 
57, sec. 9, does not apply to Canada, so no question of establishing 
the degree of blame can arise in this Court, but it has been 
decided that even where that statute can Ik? given effect to, the 
old rules that each delinquent vessel liears her own costs is still 
in force: Tin “Bravo” (1912). 29 Times L.R. 122. And com
pare The “Rosalia,” [1912) P. 109, the first decision under said 
Act.

Jmlgnnnt for plaintiff.

IRESON v. HOLT TIMBER CO.
Ontario Supreme Court. Tiial before Kelly, ./. April 15, lQl.'i.

1. Waters <g I V 2—M)—Rights of riparian owner—Driving logs—Re
serve ALONG IIWKS <>l Mill \\l

A lumber company operating u timber berth under a provincial 
license cannot conduct it* drive in bringing the log* down a stream, 
so a* to deprive a riparian owner of hi* reasonable and proper mean* 
of access to and use of the river, notwithstanding the reserve of one 
chain along the ahore of the river, contained in the original grunt 
from the Crown,

[Metropolitan Board of Work* V. McCarthy, 7 H.L.C. 243. referred 
to.]

2. Waters ( g 1 D—17)—Extent of grantee's rights—Measurement of
RESERVAT'on IN CROWN GRANT.

The point to which a river is artificially raised by a lumber com
pany in order to facilitate the driving of their logs cannot Is* con 
sidered as the high water mark for the purpose of measuring the re 
nervation along the shore of a river as contained in the original grant 
from the Crown,

[County of York V. Roll*. 27 A.R. (Ont.) 72. specially referred to: 
Angell on Watercourses, 7th ed., sec. 53. p. 50, note 1. referred to.]
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3. Loom and logoino (8 I—3)—Excess of statvtoby riuiith—Unreason- ONT.
ABLY OBSTRUCTING RIVER. ------

A lumber company which un reasonably obstructed a river, down S. C. 
which they were driving their h*g*. so as* to render the same «langer- 1913
mis. and at times impassable fur those entitled to navigate it. does ho ——
in excess of the statutory right conferred on them to float, logs ana Ihehon
use the water for that purpose, and as a consequence are liable to a r.
riparian owner for damages resulting therefrom. Holt

[The Saw Logs Driving Act, R.S.O. (1897), ch. 43, referred to.] Timber Co.
4. Parties ( 8 IA 1—7)—Who may si b—Injury to riparian rights.

A riparian owner who is deprived of his reasonable and projier 
right of navigating a river and obtaining clear arms thereto, by 
reason of a lumber company unreasonably obstructing the river in 
the eourse of their driving operation*, has such a special interest and 
sustains such spcciul damage as entitles him to maintain an action 
against the lumber company.

[ Hi slop v. Toirnship nf MrfHHirrap. 17 Can. S.C.R. 479, 489. ap
proved.]

5. Damages (81—3)—Nominal damages—Encroachment and trespabs.
The right of action of a riparian owner f«ir an authorized encroach

ment on hi* lands by the increasing «4 the level of a river for the pur
pose of facilitating the driving «if saw logs and for trespass on his lands 
in connection with the driving operations, will he maintninei! against 
the lumber company although the quantum of damages is merely 
nominal.

[IFrfpfcf v. Turner, 10 (ir. (17. referreil to.]

Action for damages for wrongful entry by the defendants statement, 
upon the plaintiff's lands in the township of Burton, in the dis
trict of Parry Round, and using the same without the consent or 
authority of the plaintiff ; for an injunction restraining the de
fendants from further entering upon or in any way making use 
of the plaintiff’s lands, or any part thereof, and from destroy- 

! ing or otherwise injuring t rees and timber : for a mandatory order 
for the removal of a jack-ladder, engines, and hoisting appar
atus; to recover possession of the plaintiff’s lands occupied by 
the defendants; and for other relief.

Judgment was given for the plaintiff.
The defendants were the holders of a license from the Pro- 

I vince of Ontario for the year ending the 30th April, 1912, to 
I cut timber on certain lands in the township of Mackenzie, up- 
I stream from the plaintiff’s lands. It was in taking down their 
I logs that they came upon the plaintiff’s lands.

IV. G. Thurston, K.O., for the plaintiff.
E. B. Ryckman, K.C., for the defendants.

Kelly, J. (after stating the facts at length):—The plain- Keiiy.j.
I tiff’s chief causes of complaint are: (1) that the defendants’
1 operations in the river were so conducted as to prevent his using 
$ it as he had a right to use it; and (2) that the defendants com- 
$ mitted a trespass upon his property by erecting the jack-ladder 
S wholly or in part thereon, and caused him damage by destroy- 
■ ing and removing trees and by Hooding a portion of his land.

v
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Dealing with the first of these objections, the defendants 
have placed much reliance upon their contention that the plain
tiff, by reason of the one-chain reserve along the shore of the 
fiver, is not a riparian proprietor, and so is not entitled to the 
privileges of such an owner. This contention is based upon the 
assumption that the reserve is to be measured from high water 
mark, and that, therefore, at times of low water, land would 
intervene between the shore side of the reserve and the edge 
of the water. Even were it conceded that the measurement of 
the chain reserve is to be made from high water mark (a posi
tion which, on the authorities, is untenable), it cannot be ad
mitted, as contended by the defendants, that the line of these 
waters in the summer of 1912, when the defendants, for their 
own purposes, raised the water level several feet above normal, 
can be considered as the high water line: County of York v. 
Rolls, 27 A.R. (Ont.) 72; Angell on Watercourses, 7th ed., sec. 
53, p. 50, note 1.

The further contention that the chain reserve itself cuts off 
the plaintiff’s right of access to the water cannot prevail. A 
case much similar in this respect to the present is Metropolitan 
Board of Works v. McCarthy, 7 H.L.C. 243, reference to which 
will throw some light upon the effect of the conditions existing 
here.

Another element to be considered in solving the question of 
the defendants’ liability is, whether they were within their 
rights in using the river as they did use it. They maintain that 
they have not exceeded the statutory rights of those engaged 
in a business such as they carry on. The Saw Logs Driving Act, 
R.S.O. 1897 ch. 43, relates to the duties of persons floating 
logs and their obligations to break jams and to clear the logs 
from the banks and shores of the water with reasonable despatch, 
and to run and drive them so as not unnecessarily to obstruct 
the flow or navigation of the waters.

It is unquestionable that the defendants did so obstruct the 
river as to render it extremely dangerous, and at times impos
sible for it to be used by those having the right to navigate it; 
and, conceding the rights given by statute to float logs and use 
the water for that purpose, I am of opinion that the evidence 
establishes that the defendants exceeded their rights and un
reasonably obstructed this river.

In reaching this conclusion, I have not disregarded the state
ment that permanent settlers and those residing in this region 
during the summer months are but few, and are located at con
siderable distances from each other. To these any interference 
with or improper use of the river, which would obstruct their 
passage over it, is a serious matter, especially as other means of 
transport are not readily available.
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In the early stages of the defendants’ operations in 1912, 
and prior to the commencement of this action, discussion took 
place between the plaintiff and the defendants’ representatives 
about modifying the conditions created by the defendants, so far 
as was necessary to enable the plaintiff to navigate the river 
safely and to pass through the booms with his boats. Though 
promises were given him, nothing was done that resulted in any 
improvement.

It is also urged that the plaintiff did not suffer any 
special damage such as entitle him to maintain this action. My 
view is quite the contrary. He was deprived of the reasonable 
and proper means of using the river, as well as of reaching 
places where it wras necessary for him to go. His own statement 
is, that for days at a time lie and his family were practically 
prisoners on his property. He had such special interest and 
sustained such special damage as gave him an actionable 
right.

If any direct injury resulted to a private individual from any obstruc
tion placed in a public travelled highway, whether on land or on water, 
which injury was other and greater than that occasioned to, or suffered 
by. the general public, the person so injured had his remedy by action at 
common law for damages, and in equity by injunction to restrain the 
continuance of the obstruction causing the injury. There is no lack of 
cases which establish this proposition: llislop v. Township of McOillivray, 
17 Can. S.C.R. 479. at 4S0.

Dealing now with the claim that the defendants have tres
passed on the plaintiff’s lands, removed trees therefrom, and 
built their jack-ladder thereon, not a little evidence was given 
tending to shew that the ladder does not encroach on the 
plaintiff’s lands, and that it is situated entirely on the one- 
chain reserve. When the plaintiff became aware that the de
fendants were building the ladder, he notified their representa
tives that it did so encroach.

The raising of the waters by the defendants created an 
abnormal condition; a fact which to a considerable extent en
tered into the evidence on the question of the location of the 
plaintiff’s property.

I have with great care gone over the evidence of the various 
witnesses, and am convinced that the testimony on this point 
is in favour of the plaintiff.

The exact superficial area of the lands encroached on by the 
jack-ladder, I do not determine, but it is at least 320 feet, and 
there is also the triangular piece to the east cut off from the 
plaintiff’s other lands. Trees which had been on the site of the 
jack-ladder were removed by the defendants. What these were 
worth was not made clear; but I do not think, on the evidence 
generally, that their value was great.
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Another result of the rising of the water was the flooding 
of a small portion of the plaintiff’s lands west of the ladder, on 
which are growing trees.

Effect cannot be given to the defendants’ contention that, if 
there is an encroachment or trespass on the plaintiff’s lands, 
the value of this land is so small as not to be cognizable by 
the Court in a claim for damages. Authorities are not wanting 
to shew that, under such circumstances, the owner of the land 
is entitled to a right of action and to damages, even though 
nominal: Wright v. Timur, 10 fir. 67; MacOlone v. Smith, 22 
L.R. (Ir.) 559.

The plaintiff claims damages for the wrongful entry and 
trespass on his lands, and an injunction restraining the de
fendants from further entry, and from destroying and injuring 
his trees and timber, and from storing logs in the river ; and an 
order compelling them to remove the jack-ladder and its appar
atus, an order to remove the booms or so arrange them as not 
to interfere with his use and enjoyment of the river, and to 
re-arrange the logs. He is entitled to this relief.

Damages for the trespass and entry and the trees cut and 
removed, I fix at $15.

Judgment will go accordingly, with costs of the action, in
cluding costs of and incidental to the granting of the injunction.

in his argument the plaintiff’s counsel applied for leave to 
amend the claim by adding a claim for damages for the obstruc
tion of the river. I grant this application, and allow the claim, 
with a reference to the Master in Ordinary to ascertain the 
amount of damages, if the plaintiff so desires ; costs of the 
reference to be reserved until the Master shall have made his 
report.

With reference to the defendants’ counterclaim for damages 
for being restrained by the injunction from the 16th August 
to the 20th August, when, on their application, the injunction 
was dissolved : in view of the conclusion I have arrived at, that 
claim must be dismissed with costs. The plaintiff was entitled 
to the injunction, and the dissolving of it, in the circumstances 
under which the order for that purpose was made, does not 
conflict with that view.

I have taken occasion to refer to the learned Judge who made 
the order dissolving the injunction, and I have learned that he 
adopted that course, not because he believed that the plaintiff 
was not entitled to the injunction, but because he considered 
it convenient and desirable that the logs should be removed by 
means of the ladder (apparently then the most speedy means of 
disposing of them), even though it trespassed on the plaintiff's 
lands, rather than that they should remain untouched, and so 
continue to interfere with the use of the river and its branches.
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During the trial, I became impressed with the belief—and a 
more deliberate consideration of the evidence confirms this— 
that, had the defendants been more heedful of the plaintiff's 
wishes, when in the early part of the summer he requested 
their representatives so to conduct their operations as not to
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deprive him of reasonable means of access to the water and of Hon 
the right to navigate the river, an amicable working arrange- Timber Co
ment could easily have been arrived at. They acted, however, 
high-handedly, and without due regard for the inconvenience 
and hardships which their operations caused him, and thus 
brought about the dissatisfaction on his part which resulted in 
the present proceedings.

Judgment for plaintiff.

STORY v. STRATFORD MILL BUILDING CO.
Ontario Supreme Court, Kelly, J. May 3, 1913.

1 Conflict of laws ($IE1—106)—Torts—Personal injuries—on. 
tario—Foreign law district.

To give the Courts of Ontario jurisdiction to entertain an action 
for a tort committed abroad, the act must be actionable in Ontario, and 
not excusable or justifiable in the law district where it was committed.

\Carr v. Fracia Times «f Co., 11902] A.C. 17V>. 182; 9 Kdw. VII. 
(Que.) ch. 66. secs. 1, 4 and 5, referred to; Tonalin v. l'enrson, [1909]
2 K.B. 61, distinguished.]

2. Master and servant ($HE6—275)—For what ait?, of fellow-ser
vant MASTER IS LIABLE.

The doctrine of common employment does not j re’nil under the 
law of the Province of Quebec.

[Asbestos and Asbestic Co. v. Durand. 30 < an. S < R. 285, 292; 
Filion v. The Queen, 24 Can. S.C.R. 482, applied ]

ONT.
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May 3.

Action for damages for injury sustained by the plaintiff 
while working for the defendants, an Ontario company, erecting 
machinery in a mill in the Province of Quebec, by reason, as 
the plaintiff alleged, of the negligence of the defendants’ super
intendent.

The action was tried with a jury.
/. Hilliard, K.C., and V. 11. Lawson, for the plaintiff.
R. S. Robertson, for the defendants.

Stntvinviit

Kelly. J. :—The defendant are an incorporated company 
carrying on busineaa aa genera! contractors and mill-builders, 
and having their head office in the city of Stratford.

The plaintiff is a millwright, w lose residence is in the Pro
vince of Ontario.

In or about August, 1911, the defendants had a contract for 
the erection of machinery in a mill in W kefield, in the Province 
of Quebec. The plaintiff was employed by them on that eon-

*—11 D.L.S.

Kelly. J.
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tract, the work on which was carried on under the sole direction 
and superintendence of Harry Cox, their foreman.

On the 30th August, while engaged with others in installing 
the machinery on this contract, and while doing such work in 
obedience to the commands of Cox, the plaintiff was injured 
•by the falling of a machine called a dust-collector, which hap
pened, the jury found, through the negligence of Cox in not 
having sufficiently nailed to the rafters of the building a board 
from which the dust-collector was suspended while being put in 
its place. The board was nailed up by another workman, 
Muller, by the direction of Cox. The jury assessed the damages 
at $1,500.

The defendants contend that, under these circumstances, 
they are not liable.

At the trial, counsel agreed that “by the laxv of Quebec 
masters are (‘«‘sponsible for damage caused by their servants or 
workmen in the performance of tin* work for which they are 
employed; and that the doctrine of common employment, as 
stated in the eases of .-Is/)**to* nod Aibfutic Co. v. Doraod, 30 
Can. S.C.R. 285. 292: Filioo v. The Qufrn. 24 Can. S.C.K 
482, Ruegg. 8th (Can.) ed., p. 975, is not a defence in Quebec.

Counsel also agreed that the Quebec statute 9 Edw. VII. 
ch. 66, “An act respecting Responsibility for Accidents suffered 
by Workmen in the course of their Work and the Compensation 
for Injuries Resulting therefrom,” applies.

It is essential to consider the conditions under which the 
plaintiff is entitled to succeed in an action in this Province for 
a tort committed outside of the jurisdiction. That question was 
fully gone into in the vase of Carr v. Frarix Time* rf- Co.. 119021 
A.C. 176, where Lord Macnaghten (at p. 182) states the view, 
with which the other members of the House unanimously agreed, 
that “it is well-settled by a series of authorities (of which the 
latest is the case of Chilli/tx v. Kj/re, in the Exchequer Chamber), 
that in order to found an action in this country for a wrong 
committed abroad two conditions must be fulfilled. In the first 
place, the wrong must be of such a character that it would have 
been actionable if committed in England: and, secondly, the 
act must not have been justifiable by the law of the place where 
it was committed.”

This is a very plain statement of the conditions under which 
such an action can be successfully maintained.

Philli/M v. Ffirt. L.R 6 Q t. 1, was followed by Tin .1/. Mox- 
ham (187H>. 1 P.D. 107. Iwtli of which were referred to in the 
judgments in the t’arrvasc.

What is necessary is that the act (committed in a foreign 
country) be wrongful or “not justifiable.” not necessarily that 
it should be the subject of civil proceedings in the foreign 
country: Naehndo v. Foote*, |1897| 2 Q.H. 231.
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The present inquiry is, therefore, to ascertain whether the 
two conditions mentioned in Carr v. F racist Times Co., [1902] 
A.C. 176, have been fulfilled.

It was argued for the defence that the first condition is not 
complied with, inasmuch as the Quebec law cannot be enforced 
here. This is, I think, a misconeeption of what is really re
quired. It is riot a question of enforcing in this Province the 
provisions of the Quebec law, but of enforcing the law of this 
Province in respect of a wrong committed in Quebec which is 
not justifiable by the law of that Province.

What is first to be considered is, was the wrong or the act 
complained of of such a character that it would have been action
able if committed in this Province? Of that, I think, there is 
no doubt, under the state of the law in this Province as it ex
isted at the time of the accident, the provisions of which it is 
unnecessary to review.

The swond condition, also, I take to be complied with. The 
law of the Province of Quebec, as admitted by counsel as being 
in force, and the facts as found by the jury, shew that the act 
complained of is clearly not justifiable in that Province.

The statute 9 Edw. VII. ch. 66, sec. 1 (Quebec), above re
ferred to, provides that “accidents happening by reason of or in 
the course of their work, to workmen, apprentices, and employees 
engaged in the work of building, or in factories, manufactories, 
or workshops . . . shall entitle the person injured or his 
representatives to compensation ascertained in accordance with” 
the succeeding provisions of the Act.

By sec. 4, it is declared that a foreign workman or his repre
sentatives shall not lx» entitled to the compensation provided by 
the Act, unless at the time of the accident he or they reside in 
Canada, etc.

Section 5 provides tha' no compensation shall be granted if 
the accident was bmv.^ht about intentionally by the person in
jured.

Taken with the above admissions of counsel, this seems to 
me to make it clear that the casualty was one for which the 
plaintiff had a right of action in the Province of Quebec, or, in 
any event, it was not justifiable there; and, therefore, the second 
condition as laid down by Lord Maenaghten has been complied 
with.

I have not left out of consideration the case of Tomalin v. 
Ft arson, [1909 ] 2 K.B. 61, cited for the defence. This deals 
with a state of facts different from those presented here, and 
does not conflict with the opinion I have expressed, nor limit or 
modify the law as laid down in the Carr case | Carr v. Fracis 
Times d- Co., [1902] A.C. 176 ]

As to damages: it is stated in Ilalsbury’s Laws of England,
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vol. 6, p. 250, sec. 372, “that the measure of damages in an 
action in respect of a tort committed abroad is (it would seem) 
to be governed by the lex loci actus;” and “it may well be that 
the rules of the lex fori will be allowed to increase the amount of 
damages in certain classes of torts.”

That aspect of the case it is not necessary to consider further 
here; counsel, when the matter was brought to their attention 
at the close of the trial, admitted that the amount of the verdict 
as returned by the jury was within the amount recoverable in 
the Province of Quebec.

I direct judgment to be entered in favour of the plaintiff 
for $1,500, the amount assessed by the jury, and costs.

Judgment for plaintiff.

Be PHILLIPS.

Ontario Supreme Court, Middleton, J. March 4. 1913.

1. Wills (fi III B—81)— Construction—'Heirs’—Legal and colloquial
MEANINGS, CONSIDERED—INTERPRETATION.

In a will in which the testator made bequest* to a number of per
sons, some of whom were his nephews and niece*, and were so de 
signnted in the will, while the remaining legatees were strangers, ami 
then a subsequent clause provides for a distribution of certain re
maining moneys equally “among the aforesaid heirs.” the word “heirs” 
in this connection must be given its strictly technical and legal in
terpretation instead of its popular signification, and. in the absence of 
circumstances preventing the court from ndopting such strict mean
ing. the expression will lie construed to mean those person* named 
in the will who would be entitled to the estate if there were an in
testacy.

[Clarke V. Scott, 07 Pa. St. 446: Potter'» Appeal. 43 Pa. St. 201. ami 
Toirntend v. Townsend, 25 Ohio St. 477. referred to: Re Hull. 03 N.Y. 
Supp. 725, 30 Mise. 281, distinguished.]

Motion for an order determining a queation arising upon the 
will of Lydia Phillips, deceased.

J. II. Spence, for the executors.
Q. Jl, Kilmer, K.C., for the nephews and nieces of the testa

trix, legatees under the will.
W. A. Lewi», for other legatees.

Middleton, J. :—The question arises with respect to the fol
lowing clause, “I also give and bequeath to the following per
sons"—then follows a list of nine persons, to each of whom is 
given the sum of $50; six of these are described as nephews or 
nieces; the other three are named without description, and were 
not related to the testatrix. Immediately after this list of names 
is the following clause: "All moneys in bank, mortgages, and 
notes, held by me, after all expenses are paid, to be equally
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divided among the aforesaid heirs." There remains an amount 
of $3,900 to which this clause applies. In additicn, there is the 
proceeds of a parcel of realty, as to which the testatrix died 
intestate.

The question is, is this sum divisible among the six nephews " «mues, 
and nieces or among the nine legatees 1 ■naams.i.

The nephews and nieces contend that the expression "the 
aforesaid heirs" must be construed narrowly, and that they are 
alone entitled. The other legatees contend that the word 
“heirs" is used in a colloquial sense, and is equivalent to “lega
tees," and that the fund is divisible among the nine.

I have been unable to find any English ease in point; but 
there are several American eases which deal with the precise 
question.

In Clarke V. Scott, 67 Pa. St. 446, it is said of the word 
“heirs" that it “popularly often includes devisees, the per
sons who are made heirs—‘lueredes facti' "—hut the outstand
ing principle to be gathered from all the eases is, that that is not 
the natural signification of the word ; and this meaning is not to 
be attributed to it unlesa the will itself render» it imperative.

In Porter’s Appeal, 45 Pa. St. 201, the facts are singularly 
like the facts here. The testator had there given legaciea to six 
nephews and nieces, and also to some strangers; and then 
directed his residuary estate “to be equally divided among the 
whole of the heirs already named in this ray will, proportioned 
agreeably to the several amounts given to each in the body of 
this my will." After pointing out that popularly a legatee or 
devisee may be spoken of as an “heir," but, strictly speaking, 
an heir is one on whom the law would cast the estate if then 
were no will, the Court proceeds to inquire in which sense the 
word in the residuary clause is to be taken, and says: “We 
have had considerable difficulty with this question, on account 
of the comprehensiveness of the words ‘the whole of the heirs 
already named;’ but we cannot persuade ourselves that the 
testator intended to make his coachman, to whom he gave a $300 
legacy, his heir also, and to admit him to the distribution of the 
residue along with the right heirs. Yet this absurd conse
quence would follow from construing the words to embrace all 
the previously named legatees. We think the better opinion is, 
that the expression refers to the six nephew» and nieces who 
would have been legal heirs and who are named ; in other words, 
that the word ‘heirs’ is to have its technical and proper in
stead of its popular signification. There is nothing in the text 
of the will to forbid this construction; and, therefore, we feel 
bound to adopt it."

This ease does not stand alone. Townsend v. Townsend, 25 
Ohio St. 477, is very similar. There the testatrix made certain
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provisions—for her husband, for her collateral blood relatives, 
for blood relatives of a former husband, and for persons not 
related by blood or marriage, also for certain religious and bene
volent institutions; and then provided, “the balance of my 

e hilliis. egtate 8haij be equally divided among the heirs herein named.” 
Middleton, j. The Court held that those entitled to take were confined to the 

named persons who came within the descriptive word “heirs.” 
and that the technical meaning of that word must not be de- 
parted from, unless to carry out the manifest intention of the 
testatrix ; and that, upon the whole will, the Court was not 
“constrained to substitute ‘legatees' for ‘heirs’.”

In Graham v. I)r Yampcrt. lOti Ala. 279. a similar residuary 
clause was construed as directing a division among the legatees, 
when it appeared that no heirs, in the strict sense of that word, 
were included among the named persons; and in lie Hull, 63 
N.Y. Supp. 725, 30 Mise. 281, the surrounding circumstances 
compelled the Court to think that the testator had used the 
word in some sense other than its atrict meaning, and held that 
in that will it meant all the named beneficiaries.

In the will in hand, there is nothing to prevent me from 
giving to the word its strict meaning; in fact, there is much 
to prevent any other meaning being attributed to it. The testa 
trix has indicated her heirs by following the name of each with 
the words “my nephew” or “my niece.” The amount of the 
legacies given in the first instance, $50 each, is comparatively 
small ; and it is unlikely that she would have intended the com
paratively large benefit to be conferred upon strangers. Another 
factor is this, that, unless she intended to differentiate between 
her heirs and the strangers, it would have been much simpler 
to have directed a division among the nine than to have adopted 
the more elaborate provision found in the will.

The order will, therefore, declare that the fund in question 
be divided amongst the nephews and nieces; the costs of all 
parties to be paid out of the estate.

As the testatrix died intestate with respect to a parcel of 
land, the proceeds of this laud will bear the costs.

Order accordingly.
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NOVA SCOTIA CAR WORKS (defendants, appellants v. CITY OF CAN.
HALIFAX (plaintiff, respondent i. -----

S. ('.
Supreme Court of Canada, Sir Charles Fitzpatrick, and Idinytou. Puff.

Anglin, and Brodeur, ./«/. February IS. 1913.
1. Taxes ( g I F2—81)—Exemptions—Liability for special sewer rates 1 '*1' *x

—AGREEMENT SANCTIONED BY LEUISLATl HE.
“A total exemption from taxation” for u certain time upon the 

“buildings, plant and stock” of a company and upon "the lands on 
which its buildings used for manufacturing purpose* are situated,” 
granted under legislative authority in favour of the company by a 
city will exempt the coni|»any from liability to contribute a share of 
the cost of sewers constructed in streets upon which it* land fronts.

[Les Frclesinatitjuea de St. Sulpiee v. The City of Montreal. Iti Can.
S.C.R. 399. followed; Halifax V. Xovo Seotia Car Works. 4 D.L.K.
241. 4,5 X.S.R. .552, reversed.]

Appeal from a decision of the Supreme Court of Nova Seotia, statement 
Halifax v. N.8. Car Works, 4 D.L.R. 241, 45 N.S.R. 552, in fav
our of the respondent (plaintiff) on a stated case.

The appeal was allowed with costs, Sir Charles Fitzpatrick,
C.J., dissenting.

The judgment of the Supreme Court of Nova Seotia on the 
case stated was that the assessment for the company's propor
tion of the cost of the sewer was not “taxation" from which the 
latter was exempt under the agreement. The company appealed 
to the Supreme Court of Canada.

E. P. Allison, for the appellants:—The respondent and the Argument 
Court below rely on the American decisions, holding that ex
emption from taxation does not include special assessment. These 
decisions do not apply to conditions in Canada. They are all
based on the constitutional limitation in the 14th amendment 
and the provision in State constitutions that all taxation must 
be eijual and uniform : see Davidson v. City of AVr Orleans, 96 
V.S.R. 97 ; Illinois Central Railroad Co. v. City of Decatur, 147 
U.S.R. 190; Boston Seamen's Friend Soc. v. City of Boston, 116 
Mass. 181. The decisions in Chicago Great Western Railway Co. 
v. Kansas City Sorth Western Iiailroael Co., 75 Kan. 167, 12 
Am. & Eng. Anntd. Cas. 588, shews the interpretation to be 
given to the word “taxation” in the absence of statutory or con
stitutional limitations.

Every contribution demanded by the State is a tax. Per 
Strong. J., in Les Ecclésiastiques de St. Sulpiee v. City of Mon
treal, 16 Can. S.C.R. 399. And the decision of the Court in that 
ease should be decisive of this appeal.

F. II. Bell, K.C., for the respondent, cites Armstrong v.
Auger, 21 O.R. 98; Illinois Central Railroad Co. v. t'ity of De
catur, 147 V.S.R. 190: Boston Asylum, etc. v. Street Commis
sioners of the City of Boston, 180 Mass. 485.
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Sir Ciiarle> Fitzpatrick, C.J. ( dissenting) :—Here is the 
apparently simple question in this case: Is the appellant, the 
Nova Scotia Car Co., exempt from liability to contribute to the 
cost of constructing certain sewers built by the respondent, the 
Corporation of the City of Halifax, under the provisions of the 
city charter?

For brevity I will refer to the appellant as the company, and 
to the respondent as the corporation.

By a Memorandum of Agreement made with the corporation 
and confirmed by the legislature, the Sillikcr Car Company was 
promised a total exemption from taxation for ten years on its 
buildings, plant and stock. The company has since (1911) ac
quired the property, privileges and franchises including the 
right to exemption from taxation of the Silliker Car Company 
and, by Act of the Legislature (ch. 41 of the Acts of 1911), this 
agreement is also approved of. The sewers were completed in 
1908-1910, and except for the agreement, the liability of the 
company for its share of the cost of their construction is ad
mitted.

The exemption clause reads as follows:—
The city will grunt the company a total exemption from taxation for 

ten year» on its buildings, plant and stock, and on the land on which it» 
buildings used for manufacturing purposes are situated, or immediately 
connected with the same, and used exclusively for the purposes of its 
business, such lands to be practically in one block, but may be divided by 
a street, and not to exceed twenty acres in all. In addition to these lands 
the company may hold, for the purposes of its business, and u]>on the 
same terms, a lot of land on the water front north of the Intercolonial 
Round House, Richmond, and not exceeding five acres, provided no tolls or 
wharfage are charged in connection therewith. At the expiry of the ten 
years the city agrees that the total yearly value for the assessments on 
such lands, buildings, plant and stock shall, for a further period of ten 
years, not exceed fifty thousand ($50,000) dollars, the foregoing exemption 
not to apply to the ordinary water rate for fire protection, nor to the 
rate for water used by the company, which shall be charged at the minimum 
rate charged other manufacturing concerns.

After some general provisions authorizing the coustruetion 
and maintenance of sewers, the city charter prescribes the 
liability of owners of property adjoining them. The important 
section is No. 600, which is in these words:—

(1) Whenever any public sewer is built in any street every owner 
of any real property on either side of the street, fronting on euoh sewer 
in the manner provided in the next succeeding section, shall be liable to 
pap to the dtp towards the construction of such sneer, the sum of one dol
lar and twenty-five cent» for each lineal foot of his property so fronting.

(2) The remainder of the cost of such construction shall be borne bp 
the city.

Section 605 defines what properties shall be considered as 
fronting on a sewer and liable to contribute to its cost.
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Sections 602 and 603 provide for a filing by the city en
gineer on the completion of the newer of a plan of the properties 
liable, which is made conclusive evidence of
the liability of every person named therein in respect to the property of 
which he is therein stated to be the owner.
and which amount is constituted a lien. This liability and lien 
may be
collected and enforced in the same manner and with the like remedies as 
by the charter are provided in respect to the rates and tuxes of the city.

Finally section 605 enacts that the city collector shall re
tain from the proceeds of the sale of any property for rates and 
taxes the amount due in respect to such land for the construc
tion of any public sewer or private drain.

The language of the sections would appear to differentiate 
clearly between municipal rates and taxes for which the gen
eral body of the ratepayers is liable, and the obligation to con
tribute to the cost of sewers and private drains imposed by the 
Legislature on those whose property is specially benefited. And 
there lies, in my opinion, the crux of this case. Can that dis
tinction be successfully made, and if it exists, what is the effect 
of it on the claim to exemption?

The sewer in question was no doubt, like all sewers in a 
city, to some extent a public necessity as well as a private ad
vantage to the owners of property fronting on it. and. there
fore, the cost was distributed by section 600 of the charter be
tween the general body of ratepayers and those immediately 
benefited.

In so far as the cost of construction bears upon the general 
body of the taxpayers, because the sewers meet a public neces
sity, one might say that the company would be exempt— it is un
necessary, however, to decide that now—but there is no reason 
to assume that it was the intention, notwithstanding section 362 
referred to later, to impose on the general body of ratepayers 
that portion of the cost which represents the contribution due 
by the frontagers on the assumption presumably that their pro
perty is increased in value by the construction of the sewer to 
an amount at least equal to the sum they are required to pay.

I fail to see—and I say it with all deference—how it is pos
sible to hold that the liability imposed by the legislature on the 
adjoining owner to pay $1.25 for each lineal foot of his pro
perty which fronts on the sewer can be called a tax within the 
meaning of that word in the exemption clause. It is. of course, 
a burden imposed by the legislative power upon property, to 
raise money for a purpose public in one aspect, but private in 
so far as it specially benefits the property of those called upon 
to contribute, and in so far as it effects that private purpose,
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can it be said to be a tax? The obligation to pay does not arise 
under a city by-law or ordinance and there is no rating or assess
ment. To “assess” means to consider and determine the whole 
amount necessary to be raised by rate (liord Esher, in Mogg v. 
Clark, Hi Q.B.D. 79, at p. 82. There is not even ratability de
pendent upon the extent of the benefit derived by the property. 
If it fronts on the sewer under the terms of section 601, the lia
bility is absolute. In that view, and bearing in mind that taxa
tion is the rule, and exemption the exception, can it be fairly 
said that, when the agreement authorizing the city to give the 
company total exemption from taxation for ten years was ap
proved of by the Legislature, it was intended that such exemp
tion would include this special contribution to the city towards 
the construction of the sewer ? Such a contention is so inequit
able that it must be irresistible to be accepted. Where the Legis
lature exempts any description of property from contributing 
to the local requirements, it is simply increasing the taxation on 
the other ratepayers, and such an intention is not to be lightly 
assumed. The provision in section 362 (3) of the city charter 
that nothing contained in the charter itself shall be construed 
“to exempt any company, firm or individual from liability for 
paying any street enlarging, any sidewalk, constructing any 
sewer, or other betterment” cannot be easily conciliated with 
any such intention.

Further, it must be now considered as established that noth
ing but an express legislative exemption from rates can author
ize that exemption. The exemption must be expressed, none can 
be implied, and if there be any doubt that interpretation will 
be adopted which least tends to impose unequal public burthens. 
(2 M. & G. 134-165; 11 East 675-785.) To repeat myself, I 
cannot find in the agreement an expressed intention on the part 
of the corporation to exempt the company from the special 
contribution imposed by the legislature on all frontagers as well 
as from the burden of ordinary municipal taxation.

It was argued here that the proviso in relation to the fire 
protection rate and the rate for water used by the company is 
in the nature of an exemption and excludes all other exceptions 
or impositions of a similar nature from the exemption. I think 
the proviso was inserted probably ex majori cautela under the 
idea that the provisions of the Act might possibly otherwise in
clude the subject-matter of the proviso. As pointed out in re
spondent’s factum there are, in addition, substantial reasons 
why the proviso was usefully inserted and full effect can be 
given to it without stretching it in the extraordinary manner 
contended for. The water rates of the city of Halifax are made 
up of two distinct parts. There is first a fire protection rate, 
imposed upon all real property in the city, occupied or unuccu-
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pied, and rated upon the assessed values, and, therefore, in form 
at least analogous to the general rates and taxes, and is dealt 
with in the part of the charter dealing with taxation, and it was 
only a reasonable measure of précaution to provide that these 
should not he included in the exception. There is also the con
sumption rate, now based, in the ease of manufacturing con
cerns, entirely on the consumption as shewn by meters. These 
rates vary in amount, and the second part of the saving clause 
is really an agreement on the part of the city, in addition to 
the exemption from taxation, to give the company the benefit of 
its minimum rates. The exception in the agreement of the ordin
ary water rate for fire protection and of the rate for water used 
by the company confirms me in the conviction that the exemption 
was limited to rates imposed for the general purposes of the 
city and docs not include such charges as are incurred for some 
special service given for the particular benefit of the individual 
ratepayer.

That exemption from taxation does not include betterment 
charges, has been definitely decided by the Supreme Court of 
the United States in two very carefully considered judgments, 
in both of which it was held that an exemption from taxation is 
to be taken as an exemption simply from the burden of ordinary 
taxes, taxes proper, and does not relieve from the obligation to 
pay special assessments: Illinois Central liailroad Co. v. City of 
Decatur, 147 U.S.B. 190; Ford \. Delta and Fin> Land Co., 164 
r.S.R. 662, at p. 670.

These cases go much further than it is necessary to go in this 
case. Here there is neither an ordinary tax nor a special assess
ment. These decisions art* not, it is quite true, authorities in 
our Courts, hut as Lord Herschell said, in Gas Float Whit ton 
(So. 2), f 1897), 66 L.J. Ad. 102.

The opinions and reasoning of the learned Judges of Courts in the 
Vnited State# have always been regarded with respectful consideration 
and have often afforded valuable assistance.

I distinguish this case from Les Ecclésiastiques de St. Sul- 
pice v. City of Montreal, 16 Can. S.C.R. 399, upon which so 
much reliance was placed here. The exemption in that case, as 
Strong, J„ said, was made to turn on the single point whether 
the assessment or charge in respect of a contribution to the 
drain was or was not “a municipal assessment,” and he held 
that the Seminary was undoubtedly assessed by the city in re
spect of the contribution and, therefore, came within the terms 
of the exemption enactment. In that case the hy-law provides 
that the cost of the sewer is to be borne and paid by the ewners 
of real estate on each side of the street by means of a special 
assessment to be made and levied upon the owners of real estate, 
and it was to cover that special assessment that the suit was
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brought. No reference is made to the point on which this cas».* 
\ as decided below, namely, that the assessment was not imposed 
tor the general purposes of the city, but for one particular pur
pose only, except possibly by Fournier, J., in Les Ecclcciastiques 
de St. Sul pice v. City of Montreal, 16 Can. S.C.R. 399, at 406.

That judgment is not an authority on the point raised here. 
It is worth mention that the Chief Justice, who was with the 
majority in Wylie v. City of Montreal, 12 Can. S.C.R. 384, dis
sented in this case. As to the effect of the remarks of the Privy 
Council on refusing leave to appeal, I trust I may be permitted 
to call attention to the following points:—

The Court was evidently speaking only with reference to the 
Quebec statutes and their Lordships did not even refer to the 
provisions of the Montreal charter which they expressly state 
had not been laid before them. Consequently they were appar
ently under the impression that the sewer charges were rates 
in the same way as the yearly rates and taxes, and were de
scribed as rates or taxes, and that the only distinction between 
them and the ordinary taxes was that the former were local in 
application and the latter general. A case such as the present 
was apparently not in their minds, and the English system of 
municipal taxation is so different from that which prevails in 
the United States and Canada that such a case as this would 
not naturally present itself to them. Further, the reasons given 
in refusing leave to appeal are not equivalent to a judgment on 
the main question but only reasons why it was not so abundantly 
clear that the judgment below was so wrong as to induce the 
Court to allow a further appeal. This is particularly clear 
from the last paragraph of the judgment in which their Lord- 
ships expressly leave open, and almost invite, a direct appeal on 
the question involved, which they would hardly have done if 
they had intended their remarks to indicate a definite opinion 
Since the Montreal case this question has been much discussed in 
the United States. It is most probable that the Privy Council 
would not to-day wish its observations made on refusing leave to 
appeal to be viewed as a direct disagreement with the unanimous 
judgment of the Supreme Court of the United States reaffirmed 
on further consideration and concurred in by the practically 
unanimous judgment of the State Courts, especially on n 
matter with which the American Courts have such ample ex
perience, and the English none.

Idinuton, J. :—This appeal turns upon the interpretation of 
a sentence in a contract between the parties concerned, which 
reads as follows :—

1. The city will grant the company a total exemption from taxation 
for ten years on its buildings, plant and stock, and on the land on which
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ils buildings used for manufacturing purposes are situated, or immediately 
connected with the same, and used exclusively for the purposes of its 
business, such lands to be practically in one block, but may be divided by 
a street, and not to exceed twenty acres in all.
This was confirmed by the legislature enacting thus:—

4. The exemption from taxation of the property of the said company 
set out in the Memorandum of .Agreement is hereby confirmed.

A tax is attempted to be imposed notwithstanding this com
prehensive language upon appellant and its lands thus exempted 
to enforce a contribution in aid of the construction of a sewer.

. It is attempted to be supported by references to a line of Am
erican authorities which cannot bind us. These authorities are 
the result partly of a development of constitutional limitations 
relative to taxation and partly of other causes unnecessary to 
dwell upon, and hence possess no weight here. Then, again, it 
is urged that the contract must be limited by the use of the 
word “taxation” in the respondent’s charter. Even if the 
charter is to be taken as a guide I see no justification therein for 
the perversion of such express language as quoted above. Be
sides it would be slightly inconvenient for the people in the 
rest of Canada, where similar contracts are very numerous, 
to have a declaration of this Court that such plain ordinary 
language in a contract for exemption from taxation is to be read 
in light of what the respondent’s charter contains or any other 
charter might contain.

If the respondent had desired such or any other limitation 
it should have expressed it in the contract. Indeed, it has ex- 
presslv made exception therein relative to water rates for fire 
protection and rates for water used by the company and shewn 
thereby what limitations it desired to have inserted. The for
mer like levies for sewer construction is by respondent’s charter 
made a local rate affecting properties within a certain distance 

, from water-pipe lines, and the latter though in truth supposed 
to be for a service and thus probably distinguishable from the 
ordinary notion of a tax is yet made collectable as if a tax or 
rate. So carefully was the contract framed in these regards that 
one would have supposed anything else having the like semb
lance to taxation should, if desired, have been provided against. 
The language used is plain and so clear and comprehensive and 
given by the statute such effect that it thereby overrides any
thing in the city charter, which ingenuity might suggest ns in 
conflict with the right appellant asserts. The charter itself 
has express provision that specific exemptions made therein are 
not to extend to taxes of this kind. And if the aldermen, when 
they came to frame a contract with strangers, knew the terms of 

I the charter so well as counsel seeks to persuade us they must 
have known them, I submit, they would have followed the ex-
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ample in that instrument and put a like provision in this con
tract; if in truth such was their purpose, which I gravely doubt. 
It is more probable that sewers were not expected by these 
staid gentlemen to come into fashion for ten years in the district 
chosen for the factory site in question.

The appeal should be allowed with costs here and in the 
Court below and judgment be entered accordingly pursuant to 
the terms of the stated ease.

Du<r, j. D»*kp, J. :—By an agreement entered into between the ap
pellant company and the respondent eorporation it was pro
vided that the company should enjoy “a total exemption from 
taxation” in respect of certain lands, for a specified period, 
and it was further stipulated that this exemption was ‘‘not to 
apply to the ordinary water rate for fire protection nor to the 
rate for water used by the company,” and this agreement was 
confirmed by an Act of the Legislature of Nova Scotia. In the 
year 1908 the corporation constructed a * "b sewer along 
Clifton street opposite the lands which were the subject of the 
agreement. By section 600 of the charter of the corporation it 
is provided that
whenever a public newer Ik constructed in any street in the city, owners of 
real property fronting on such sewer are liable to pay to the corporation 
towards such construction the sum of #1.25 for each foot of such proper!> 

By another provision of the charter the payment of this 
sum is made a charge upon such property. The Supreme Court 
of Nova Scotia has held that this impost is not a tax within the 
contemplation of the agreement and consequently that the ‘‘total 
exemption from taxation” provided for thereby does not relieve 
the appellant company from liability to pay it, and the corpor
ation appeals. With great respect 1 am unable to agree with 
the opinion of the court below. The ground upon which the 
judgment appears to proceed is this: The payment exacted by 
section 600 of the corporation’s charter is, it is said, in the 
nature of a contribution for services done by the corporation in 
constructing a work which constitutes an improvement or better
ment in respect of the property charged with the payment ; and 
this sort of contribution, it is said, is not within the purview of 
the agreement. I do not think there is any principle upon which 
the plain language of the agreement can be thus restricted. It 
was not. I think, seriously argued that the contribution re
quired by section 600 is not a “tax” within the ordinary mean
ing of the word. On that point at all events it appears to me 
that the judgment of Mr. Justice Strong in Ecclesiastiques 
St. Sul pier v. City of Montreal, 16 Can. S.C.R. 399, and the 
reasoning of Lord Watson published in the same volume at page

5
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409 are conclusive. As Ijonl Watson says, powers to execute 
such works as sewers
are entrusted to munifi|ml bodies, presumably in the interest of the public, 
and not for the interest of private owners, although the hitter may be bene
fited by their exercise. I’liniA facie, their J/mlships see no reason to sup
pose that rates levied for improvement of that kind are not municipal 
taxes.

The fact that the sum levied upon each proprietor is fixed 
according to the length of the frontage of his property instead 
of varying with the assessed value of it can make no possible 
difference; nor can it matter in the least that the payment is 
required and the amount of it fixed by a specific provision of 
the corporation charter instead of being left to the discretion 
of the governing body of the municipality.

There are, moreover, two circumstances which appear to 
me to lend very substantial support to the view that the phrase 
“total exemption from taxation*' is not in this agreement used 
in the restricted sense contended for by the corporation:—

1. The stipulation that the exemption is not to apply to the 
ordinary water-rate for fire protection nor to the rate for water 
used by the company clearly indicates, in my opinion, that sums 
levied as special rates for services which municipalities ordin
arily perform were not regarded as necessarily excluded from 
the exemption the agreement has provided for. This principle 
of construction has been acted upon frequently in agreements 
relating to taxes: see //rash It v. Shannon, [19011 2 K.B. Ir. 
433. at 439.

2. In the charter of the corporation itself, sections 335. 341. 
362-3 indicate that a statutory exemption from taxation was 
regarded by the legislature as prima facie extending to such con
tributions.

Counsel for -the respondent rested largely upon certain de
cisions of the Supreme Court of the United States. The de
cisions of that Court are, of course, entitled to the highest re
spect ; but I think we should be going altogether too far if we 
should accept them as necessarily conclusive upon the meaning 
of a not uncommon English phrase used in a contract made in 
this country and especially when they are in conflict with 
opinions expressed hv the Privy Council and by this Court as 
to the normal effect of such words.
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Anglin, J.:—The matter for determination in this action Aneiin.j. 
is the proper interpretation of an exemption clause in an agree
ment between a municipal corporation and an industrial com
pany. The question is whether a sewer rale of $1.35 per foot 
frontage imposed on the appellant company, under the author
ity of section 600 of the charter of the city o<* Halifax, is taxa
tion. within the meaning of that word as used "n the provision
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of the agreement whereby the city assured to the Silliker Com
pany whose rights and privileges are now vested in and enjoyed 
by the appellant, 2 Geo. V. (N.S.) eh. 41)—
a total exemption from taxation for ten year» on its building», plant and 
stock and on the land on which its building» used for manufacturing pur
poses are situate.

The rate in question is what is generally known as a local 
improvement or betterment rate. In considering whether such 
a rate should be included in a “total exemption from taxation,” 
we are not embarrassed by the difficulty which a (Tecta many of 
the American Courts in dealing with similar questions, namely, 
that, because of a constitutional provision that taxation must 
be uniform and equal and levied in proportion to the value of 
the property taxed, local improvement rates, especially when 
imposed as a fixed charge per foot of frontage on the improve
ment, are not deemed to be covered by the word “taxation” un
less the context makes such a construction of it practically in
evitable. For that reason most of the American cases in which 
it has been held that local improvement rates do not fall within 
a general exemption from taxation were so decided. The Ameri
can Courts have, however, recognized a difference between ex
emptions provided for in what are called general tax Acts and 
those granted by special agreements, or by private Acts of the 
Legislature, such as we are now dealing with. The constitu
tional difficulty is not deemed so formidable in this latter class 
of cases.

As put by Mr. Justice Brewer, in delivering the judgment of 
the United States Supreme Court, in Illinois Cent ml Railroad 
Co. v. City of Decatur, 147 U.S.R. 190, at 203 :—

It is said that it is within the competency of the legislature, having 
full control over the matter of general taxation and special assessment», to 
exempt any particular property from the burden of both, and that it is not 
the province of the Courts, when such entire exemption has been made, to 
attempt to limit or qualify it upon their own ideas of natural justice. . . . 
Thi» is. undoubtedly, true. So we turn to the language employed in grant
ing this exemption .to see what the legislature intended.

I find nothing in the agreement (which was confirmed by 7 
Edxv. VII. (N.S.) ch. 70, sec. 4), to restrict the application of 
the word taxation. On the contrary the express exception from 
the exemption of “the ordinary water rate for fire protection” 
and of “the rate for water used by the company” rather in
dicates that the word “taxation” is employed in its most ex
tended meaning—a meaning wide enough to include even a rate 
imposed as a payment for water actually consumed by the com
pany. The word “total” by which the exemption is qualified 
implies an intention to relieve from every charge in the nature 
of a tax. hoxvever imposed. There is, in my opinion, no sub
stantial distinction between this case and Les Ecclésiastiques de
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St. Sulpicc dc Montreal v. Tltr City of Montreal, 16 Cnn. S.C.R. CAN. 
399, where it was held that an exemption s'(.
from municipul and school assessments whatever may be the Act in virtue |<||
of which «uch assessments are imposed and notwithstanding all disposi- — 
tiens to the contrary Nova

Scotiaincluded exemption from a local improvement rate levied for Cab Women 
sewer construction. The same view as to the effect of a general 
exemption from taxation was taken by the Court of Common n
Pleas of Upper Canada in Jlaynrs v. Copeland (1868), 18 U.C. ----
C.P. 150. The reasoning of the learned Judge who decided this Ane,lB',s 
case does not, however, impress me as convincing.

The argument of Wells, J., in delivering the judgment of 
the Supreme Court of Massachusetts in Harvard College v. Al
dermen of Boston, 104 Mass. 470, at pages 482-486, answers the 
contention that the rate here in question should not 'be deemed 
“taxation” within the meaning of that word in the exempting 
provision of the agreement because it is a special or local rate 
and is levied according to the frontage of the land abutting on 
the improvement and not according to its value. In French v.
Barber Asphalt Paving Co.. 181 U.S.R. 324, at 343-4, the fol
lowing passage from Mr. Dillon’s work on Municipal Corpora
tions is quoted by the Court with approval :—

The Courts are very gem*rally agreed that the authority to require 
the property specially benefited to liear the expose of local improvements is 
a branch of the taxing power or included within it. . . . Whether the 
expense of making suoh improvements shall la* paid out of the general 
treasury or be assessed U|mn the abutting or other property iqiecially bene
fited. and. if in the latter mode, whether the assessment shall l>e upon all 
property found to be lienefited or alone upon the abutters, according to 
frontage or according to the area of their lots. i«, according to the present 
weight of authority, considered to lie a question of legislative expediency.

It is true that local improvement rates arc declared by sec
tion 603 of the charter of the city of Halifax “to constitute a 
lien upon the land” benefited and that they are for some pur
poses to be regarded as incumbrances rather than as taxes. But, 
as is pointed out in the Ontario case cited by counsel for the re
spondent. which is one of a series of decisions where local im
provement rates were so treated, they are, nevertheless, “charges 
in the nature of taxes”: Armstrong v. Auger, 21 O.R. 98, at 101.

With great respect for the Supreme Court of Nova Scotia,
I am of the opinion that the imposition in question is taxation 
from which, under the terms of the agreement invoked by the 
appellants, they are entitled to be exempted.

The appeal should he allowed with costs here and below.
Rrodevr, J. :—I concur with Mr. Justice Anglin.

Appeal allowed with costs: Sir Charles 
Fitzpatrick. C.J., dissenting.
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By two Acts of the Ontario Legislature, 62 Viet. ch. 82 and 63 Viet, 
ch 08. the council of the city of Straiford were authorized to pass by-laws 
and enter into agreements with two manufacturing companies, whereby the 
companies were “to be given exemption from taxation” for the lands and 
premises wliercon their buildings were to be erected, for a period of twenty 
years. When these special Acts were passed, the Municipal Act in force pro- 
vided, sec. 411, that a municipal council might by by-law exempt any 
manufacturing establishment in whole or in part from taxation, except as 
to school taxes, for any period not exceeding ten years; and sec. 73 of the 
Public Schools Act then in force provided that no by-law for exempting 
any portion of the ratable property of a municipality from taxation in 
whole or in part should be held or construed to exempt such property 
from school rates of any kind whatsoever. It was held in Pringle v. City 
of Straiford, 20 O.L.R. 246, that in the absence of anything 
to shew that in the special Acts the words "exemption from taxation" 
were intended to have a larger meaning and to exclude the exception, it 
should lie considered, in accordance with the settled principle of 
construction, that the legislature did not intend to do more than to 
alter the general law in so far as it was necessary to permit a longer 
period of exemption than by that law the council could grant, or to 
abandon the settled policy in respect of school rates since 1892; and there
fore were liable to pay school rates in respect of the property exempted 
by the special Acts: Canadian Pacific R. Co. V. City of Winnipeg, 30 
Can. S.C.R. 558, and Regina ea ret. Harding v. Bennett (1890), 27 O.R. 
314. were distinguished. The plaintiff, on behalf of himself and the other 
ratepayers of the city, brought this action against the city corporation and 
the two companies for a mandamus compelling the city corporation to 
assess, levy, and collect from the companies school rates, as well for the 
past as for the future years of the twenty-year period, and for a declar
ation that the city corporation were in future hound to collect them. It 
was also held in the same rase, that, while the plaintiff had a remedy 
by appeal to the Court of Revision, that was not his only remedy; and
he was entitled to a declaration of the true meaning and construction
of the documents under which the exemptions were claimed. In the
circumstances, the measure of relief was a declaration applicable to the
future only: Pringle V. City of Straiford, 20 O.I*ll. 246.

An agreement between a city ami a railway company which also con 
ducted an electric lighting plant exempting from certain taxes "the track*, 
right of way, wires, rolling stock, and all super-structures and sub
structures and all the properties of the” railway company docs not entitle 
the company to an exemption from taxes on its buildings, machinery, 
poles and wires used in connection with its lighting plant: Re Bandwuh. 
Windsor and Amherstburg R. Co. end City of Windsor, 3 D.L.R. 43, 3 
O.W.N. 576, 21 O.W.R. 44.

As to institutions of learning being exempt from taxation, see Rf 
Bisters of the Congregation of Xotre Dame and City of Ottawa, 1 D.LR. 
329. As to exemptions from municipal rates, school taxes, etc., see Rt 
Osier and Town of Indianht'ad. 6 W.L.R. 114 (N.VV.T.) As to right of muni
cipality to exempt from taxation and ultra vires exceptions, see Cartels»
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Annotation (continued)—Taxes (8 I F 2—81)—Exemption. CAN.

Woollen Co. Ltd. v. Town of Woodstock, H N.II. K<|. 138. affirmed 37 X.B.R. Annotation 
545. For exceptions and conditions and breach thereof, see Angus v.
School Trustees of Calgary. ' Terr. L.R. 111. As to waiving right to tax, 
see City of Montreal v. Montreal Street Railway Co., Q.R. 35 S.C. 321 
(Ct. Rev.).

Tax
exemption*

ROBINSON v. THE GRAND TRUNK PACIFIC R. CO
Manitoba King's Itcneh, Curran, ./., in Chambers. April 18. 1913.

1. Jury (8 1 HI—10 )—Statutory rioiit—Join her ok several caches of

Where a statement of claim sets up several causes of action pro
perly joined, one of which is akin to or within the general principles 
of the classes of actions which under sec. 59 of the King's Bench Act, 
R.S.M. 1902. eh. 40, are to l»e tried by a jury, the court will direct 
trial of the whole case to be with a jury.

[Criffiths v. Winnipeg Electric R. Co., 10 Man. L.R. 512, applied.]

Appeal from order of Referee, directing trial of this action 
by a jury.

The appeal was dismissed.
It. L. Deacon, for plaintiff.
A. Ilutchcon, for defendant.
Curran, J. :—This matter comes before me as a Judge sitting 

in Chambers, by way of appeal from an order of the Referee, 
directing the trial of this action by a jury.

The statement of claim contains two separate causes of ac
tion, one for conspiracy to cause the plaintiff to be unlawfully 
dismissed from his employment with the defendant company, 
and for conspiracy to wrongfully and maliciously lay a charge 
of theft against the plaintiff, with the defendant company ; or, 
in other words, a conspiracy to defame the plaintiff by accusing 
him of an indictable offence. The other cause of action is for 
wrongful dismissal of the plaintiff by the defendant company. 
Actions for malicious prosecution and slander are inter alia by 
sec. 59 of the King's Bench Act required to be tried by a jury 
unless the parties in person or by their solicitors or counsel ex- 

j pressly waive such trial. And, subject to the provisions of this 
I section, all other causes, actions, matters and issues shall he tried 
[by a .Judge without a jury unless otherwise ordered by a Judge.

The Referee, in making the order appealed from, exercised, 
and I think, rightly so, a discretion which, undoubtedly, was 
fiven him by the statute referred to, and on that ground 1 ought 
pot to interfere.

Furthermore, 1 think the order was rightly made upon the 
principles laid down by the Court of Appeal in Griffiths v. Win- 
piprg Electric It. Co., 16 Man. Ij.R. 512, because one, at least, of
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the plaintiff’s causes of action is akin to, or within the general 
principles of two of those referred to in section 59, viz.—slander 
and malicious prosecution. I so interpret the language of the 
learned Chief Justice, at page 516 :—

If the case waa one akin to or within the general principle* of those 
referred to in section 50, it seems to me he (the Judge) would vonelude 
that the policy of the law was that such a ca*e should be tried by a jury;
and of Perdue, J.A., at 526:—

This ease is similar in nature to at least one class of admits which, 
by section 59, shall be tried by a jury.

I therefore dismiss the appeal with costs to the plaintiff in 
the cause in any event.

Appeal dismissed.

REX ex rel. SABOURIN v. BERTHIAUME.

Ontario Supreme Court, Latchfonl, in Chambers. Map 2. 1013.
1. Elections (§ IV—93)—Contests—Pleadings — Quo warranto —

Charging bribery.
It is not necessary in a notice of motion in the nature of a quo war- 

ranto, charging bribery against a member of a municipal council, to 
state that his disqualification will In- sought, where the Act under 
which procew lings are taken automat wally disqualifies the a censed if 
found guilty.

2. Elections (§ IV—91a)—Quo warranto—Relator, qualification of.
A person guilty of bribery at a municipal election is not thereby 

disqualified from acting as a relator U|»on quo warranto proceedings 
to have a scat in the council declared vacant.

3. Elections (g IV—93)—Quo warranto—Naming witnesses in notice
of motion.

The provisions of • e. 222 of the Consolidated Municipal Act (Ont.) 
requiring a relator to name, in his notice of motion, by way of quo 
warranto, the witnesses whom he proposes to examine are obligatory, 
and witnesses not so named cannot lie examined.

4. Hr Hint y (g 11—)—What constitutes—Hiring teams to convey
mi. roes Mi m< ii’\i i um none.

The hiring of horses, teams, carriages or other vehicles for the pur
pose of conveying electors to or from the polls, is bribery within the 
meaning of see. 245 of the Consolidated Municipal Act (Out.), no 
matter what wu- the motive in so hiring, ami di*«|unlifies a member of 
the council so doing, from holding his seat.

5. Elections ( g IV—94) —Contested municipal elections—Trial pro
cedure.

Sim*. 220 (4) of the Consolidated Municipal Act. 1 E«hv. VII. (Out.) 
eh. 19, providing that the proceedings before a juilge to declare a seat 
in the council vacant, shall lie entitled and conducted in the same 
manner as other proceedings in Chambers, «hies not impose a duty 
upon the judge to take the evidence down in writing.

Appeal by the defendant from the order of Johnston. Jnn. 
J. of the County Court of the United Counties of Prescott and 
Russell, declaring that the election of the appellant as Mayor of
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the Town of Hawkesbury for the year 1913 was void, and that 
the appellant was disqualified from being a candidate for any 
municipal office and from voting at any municipal election or 
upon any by-law for a term of two years from the date of the 
order, the 18th March, 1913.

A. Ltmiiux, K.C., and E. I’roitls, for the appellant.
X. .4. Bctiourt, K.C., and C. G. O’Brian, K.C., for the re

lator.

Rkx

Samir sin

Latchford, J. :—The disqualification results from a finding 
of the learned Judge that Berthiaume had hired a team from 
a livery stable keeper for the purpose of conveying electors on 
the day of the poll.

The principal grounds of the appeal are: that then- was no 
admissible evidence upon which the Judge could properly find 
that Berthiaume had committed bribery, within the meaning 
of see. 245 of the Municipal Act, 3 Edw. VII. ch. 19; that 
evidence, especially the evidence of the livery stable keeper, 
Larivière. was wrongly admitted; that the relator was himself 
guilty of bribery, and, therefore, incompetent to question the 
validity of the election ; and that Berthiaume was not given 
notice that his disqualification would be sought.

It is also urged that, as the evidence taken down by the 
County Court Judge, when the witnesses were examined viva 
voce before him, was not read over to the witnesses and signed 
by them, the proceedings fail. Sub-section 4 of sec. 220 requires 
that proceedings before the Judge shall be “entitled and con
ducted’1 in the County Court in the same manner as other pro
ceeding in Chambers; and, under Con. Rule 494, examinations 
for the purpose of a motion must, “unless otherwise ordered, 
be conducted in accordance with the practice upon examinations 
for discovery, as far as the same is applicable." Upon such ex
aminations, when the evidence is not taken in shorthand under 
Con. Rules 457 and 458, the depositions are, by Con. Rule 456, 
to be taken down in writing by the examiner, and when com
pleted “shall he read over to the person examined, and shall 
be signed by him in the presence of the parties, or such of 
them as may think fit to attend."

In answer it is stated—and the statement is not disputed— 
that the manner of proceeding was with the consent of all par
ties. But, apart from any question of consent, it seems clear to 
me that the Rules invoked have no application to a case like this. 
Section 232 of the Municipal Act prescrites the mode of trying 
cases of this kind. “The Judge shall, in a summary manner, 
without formal pleadings, hear and determine the validity of the 
election . . . and may inquire into the facts on affidavit 
... or by oral testimony."



Dominion Law Rkpdrtm. Ill D.L.R.70

ONT.

8.C.
1913

Rex

Saboi bin 

Bisthiavme

l.vt- liford. J.

Sub-section 4 of sec. 220 and the Rules mentioned seem to me 
not to impose any obligation upon the Judge to transcribe the 
testimony and have it read over to and signed by the witnesses. 
The Judge might, under sec. 232—without taking down any of 
the evidence—have declared Berthiaume to have committed an 
act of bribery. He, however, took very full notes, and the 
perusal of them and of his reasons for judgment greatly facili
tates the disposition of the objections raised on this appeal.

In his reasons for judgment, the learned Judge says: “I 
find that Mr. Berthiaume has been proved to have hired a 
team from John Larivière, livery stable keeper, for the purpose 
of conveying electors to the polls,” which, by sec. 245, sub-see. 
7, of the Municipal Act, is defined as bribery; and the conse
quence of this, by sec. 249, is the loss of his seat, and disqualifi
cation for two years. The evidence is, only, that Mr. Berthiau ne 
went to Larivière, and asked him to furnish his rig or team, and 
he said “all right,” and sent it with a driver, and it was used 
to draw vo'ers. Nothing was said one way or the other about 
payment. Mr. Berthiaume did not ask the price or whether it 
was volunteered, and Larivière said nothing as to price. I think 
that the presumption and legal conclusion must be that the rig 
was hired, if a man goes to a livery stable keeper, whose busi
ness is to lrt out horses and carriages, and says he wants a horse 
and driver for such a day, and nothing is said about payment, 
the presumption is. that he is hiring it, and is liable to pay 
what it is worth. Mr. Berthiaume, indeed, says that he asked 
the rig from Larivière, because he thought Larivière was 
strongly in his favour, and also because he has sometimes got 
rigs from Larivière for nothing, as he had often him! rigs there 
for funerals (Mr. Berthiaume being an undertaker), and had 
been good to him; but this, I think, is all too indefinite to rebut 
the presumption of hiring. The team came and drew voters, 
and it came in consequence of Berthiaume’s asking for it, and 
not from any offer of Larivière’a. Larivière also furnished a 
team for the relator (a candidate for the office, not of Mayor, 
but of Reeve), shewing that it was a matter of business with 
him. The great mass of corrupt practice set up dwindles 
down to this; and it seems too had to unseat and disqualify 
Mr. Berthiaume for it, especially as Mr. Sabourin appeared to 
be just as bad, but I do not see any way out of it. The use of 
the teams probably did not affect a vote—they drew the voters 
indiscriminately—but the statute, sub-sec. 7 of sec. 245, is posi
tive. It leaves no room for discussion as to motive, as do the 
other sub-sections of this section. It simply and positively de
fines the hiring of hones, etc., to be bribery; and then see. 249 
declares that any candidate guilty of bribery shall be unseated 
and disqualified.”
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While the consequences of the learned Judge’s finding are 
not disputed, it is argued with much force that an act involving 
penalties so serious should not be held to have been committed, 
except upon clear1 and convincing testimony. As was well 
observed by Mr. Justice Gwynne, in the Welland case, II. K. C. 
187, if the matters which constitute the offence charged con
sist of acts or language which are reasonably susceptible of two 
interpretations, one innocent and the other culpable, a very 
grave responsibility is imposed upon the Judge to take care that 
he shall not adopt the culpable interpretation, unless, after the 
most careful consideration he is able to give to the matter in 
hand, his mind is convinced that, in view of all the circum
stances, it is the only one which the evidence warrants his 
adopting as the true one.

I am satisfied that the finding of Judge Johnston was reached 
only after great consideration; and that, having regard to the 
circumstances and the ordinary course of business between 
Berthiaume and Larivière, as related by the former, the finding 
was the only one that could be properly reached upon the evi
dence. It seems to me fully warranted by the evidence of 
Berthiaume himself.

It is objected that the evidence of Larivière, which places 
the fact of the hiring beyond any reasonable doubt, was in
admissible, because Larivière was not named in the notice of 
motion, as is required by sec. 222 of the Act when viva voce 
evidence is to be taken. The proceedings are statutory. The 
provision of the statute that the relator shall name in his notice 
the witnesses whom he intends to examine is imperative, and 
must be as strictly complied with as the prior words of sec. 222, 
which were considered in Regina ex rel. Mangan v. Fleming, 
14 P.R. 458, where it was held that the relator, before serving 
his notice of motion, was obliged to file the affidavits and 
material upon which he intended to move.

As bribery was alleged on the part of Berthiaume, affidavit 
evidence was prohibited by sec. 248, and evidence had to be taken 
viva voce. I do not read sec. 248 as unconnected with sec. 222. 
The two must, in my opinion, be read together, and no witness 
can be examined whose name has not been mentioned in the 
notice of motion.

I, therefore, think that the evidence of Larivière was in
admissible. But, rejecting it wholly, there remains the evidence 
of Berthiaume himself—amply sufficient, as I have stated, to 
warrant the finding made.

There is no express finding that the relator was guilty of 
corrupt practices, nor was that matter in issue. It appears, 
however, that, like Berthiaume, he had hired a team for carry
ing electors on polling-day. Though guilty, he would not
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ONT. thereby be disqualified from acting as relator. There were no 
s (, recriminatory charges against him; and his status as an elector 

was not in question: The Duff crin Case H.E.C. 529 ; lie South
---- Renfrew, II.E.C. 556; and Re X. Simcoe, H.fe.C. 617.
Rkx Bcrthiaume was not notified that his disqualification would

saihmm\ he sought. But such notice was unnecessary. He received 
r. notice of a charge that he had committed various acts of bribery, 

Hkhtiiiaumi: an(j jn tj)e particulars furnished such acts are stated to include 
un-i.fi.nl. j. the hiring of teams. Berthiaume, accordingly, had notice of 

a matter which, if established, results, under sec. 249, in dis
qualification; and nothing more than the notice given was 
needed.

The appeal, on all grounds, must be dismissed. A cross
appeal was abandoned upon the argument ; and, in any view 
that presents itself to me, was not material to be considered.

The appeal and cross-appeal failing, I make no order as to 
costs.

Ai)peal and cross-appeal dismissed.

B. C.
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April I.

ARNOLD v. DREW.

British Columbia Court of Appeal. Irving. Martin, and Calliher, JJ.A.
April I. 1013.

. Hbokebs (§HB—11)—Heal estate agents—Compensation — Col
lusion—«Fiduciary beiationsiiip.

A real estate agent is not entitled to commission on an alleged sale 
of his principal's lands to a salesman in the agent’s own office, holding, 
moreover, a dose relationship with the agent, where the alleged pur- 
dinner's position was not disclosed to the principal and the latter on 
learning thereof repudiated the agreement.

. Specific performance (5 IE—30)—Contracts for real properi y— 
Agent’s relationship with pvrcuaser.

It is a ground for refusing specific performance to the alleged pur
chaser that the latter is an employee of the vendor's real estate agent 
who made the contract, although such employee’s compensation max 
have been upon a commission basis only and not on salary, if the bu<i 
ness relationship of the purchaser to the agent was not disclosed to 
the vendor who lived in a distant city and was not aware of same.

| McGuire V. Ora ham, Id 0.1*11. 431, applied.]

Statement Appeal by the plaintiff from the judgment of Morrison. J.. 
dismissing action.

The appeal was dismissed.
Bodwtll, K.C., for the appellant.
Owen Ritchie, for the respondent.

irrin*. j.A. I RM no, J.A. :—This is an appeal from Morrison, J., who
dismissed the plaintiffs’ action.

The plaintiffs combined in one action a claim by Arnold for
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specific performance of a contract to sell to Arnold some lots in 
Prince Rupert with a claim by (). M. Ilelgerson. Limited, for 
commission on the sale to Arnold.

The defendant, who resides at Vancouver, on February 
2(», 1912, wrote to the plaintiff Ilelgerson & Co., who carry on 
business in Prince Rupert, a.s follows :—

since writing you last, I have been considering the request which you 
made me in your letter to me dated January 10, 1912, that I put a price on 
my Vrnee Rupert property, and I have decided that, if you can. within 
the next month, sell my property as follows: lot 49. block 34, section 1. 
lot 38. Idock 17, section 1. lots 54 and 55, block 27. section 8. for ten 
thousand five hundred dollars ($10,500) the five hundred dollars (#5001 

to lie your commission.
The terms to lie half cash and the balance in three equal instalments 

at 6. 12. and 18 months. . . .
This offer of t -nt would, if accepted, constitute Hel-

gerson & Co. the defendant's agents, and would entitle him to 
their advice and assistance.

On the 1st of March, 1912, the plaintiff Ilelgerson & Co. 
wrote :—

We have your favour of February 2fith. in reply to which we have to 
say that your quot «ion of the ulaive property has been accepted. We are 
enclosing herewith ur certified cheque for *100 as a deposit on the 
property, -uhject to the terms M sale as quoted, and as a guarantee of 
good faith on the part of the purchaser until the arrival of the proper 
documents.

To this the defendant replied :—
I have received your letter of the first in*t. In my letter of February 

‘-tit I ». I did not authorize >ou to accept for me a deposit of *100, or to de
part, in any way. from the terms mentioned in my letter. I beg to re
turn herewith your cheque for $100.

If you have found a purchaser, I am willing to complete the »ale in 
accordance with the tenus of my letter. If you have not found a pur
chaser lie fore the receipt oi this letter, I withdraw and cancel the price for 
pro|ierty mentioned in my letter, and any authority therein contained to 
you to sell the same.

It appears to me that unless the defendant was hound by 
what had occurred between Arnold and Ilelgerson & Co. prior 
to the receipt by Ilelgerson & Co. of this letter, he, the defen
dant. was not hound at all. Now, what had occurred was this: 
Arnold had paid to Ilelgerson & Co. $100 and Ilelgerson & Co. 
had given him a receipt for that sum and a memo, of the sale, 
“but, subject to the owner's confirmation.” The fact that the 
sale was subject to confirmation was not disclosed to the defen
dant.

The plaintiffs rely on this letter as a confirmation of the sale. 
1 agree with the learned Judge that the relationship of Arnold

B.C.
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to Helgeraon & Co. was so close that the defendant was entitled 
to be told who he (Arnold) was, and what his relationship to 
Helgeraon & Co. was, and that the interim receipt given to Ar
nold contained the clause that the sale was subject to the owner’s 
confirmation, and I think, having regard to that relationship, 
and to the fact that the defendant was at Vancouver, Helgeraon 
& Co., at Prince Rupert, where the property is situate, ought to 
have advised the defendant as to the value of the property.

The subséquent correspondence shews that Helgeraon con
cealed from his client the fact that Arnold was in his employ. 
Arnold was a clerk, or salesman, in the employ of Helgeraon, 
and it makes no difference that he was paid by commission in
stead of by salary.

It seems to me that, as the defendant was not informed that 
Arnold was in Helgeraon’s employ, specific performance ought 
not to lie decreed.

The ease for commission stands on even firmer ground: as to 
that, I am not satisfied that the agent did his duty. I think that 
real estate agents should bear in mind that their client has a 
right to expect assistance and fair play from them and that 
commissions are not recoverable if that assistance is withheld.

Martin, j.a. Martin, J.A.:—This appeal turns upon a neat question of 
fact respecting the true relations existing between Arnold and 
Helgeraon.

In a ease of this kind where, as was said in VCollege v. 
Jackson (1852), 3 Gr. 171, at 177:—

All knowledge with respect to hucIi <|UCHtionn is confined, for the most 
part, within the breasts of the parties immediately concerned . . . the 
testimony of those who combine for such a piir|x»*e must always be re
garded with some suspicion.

1 have not found the evidence of the plaintiff and Helgeraon 
satisfactory, and l think that the plaintiff's position in the 
agent’s office was more than the mere salesman on commission 
that has been contended for, assuming that would be sufficient 
to exonerate him. The learned trial Judge has, in my opinion, 
reached the right conclusion, wherein he is supported by Mc
Guire v. Graham (1907), 16 O.L.R. 431, a case no stronger than 
this.

The appeal should be dismissed.

oauihrr.j.a. UALIJHER, J.A.:—1 would dismiss this appeal.
Considering the relationship that existed between Arnold 

and tile defendant ’s agents. Helgeraon & Co., and the course of 
their dealings, in my opinion Drew should have been informed of 
.this so that he might have been able to say whether or not he 
was willing to deal with him as a principal.

Appeal dismissed.
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BLEASDELL ». SPENCER. B C.

British Columbia Court of Appeal. Macdonald. C.J.Aand Irving, Martin C. A.
and flalliher, JJ.A. April 1, 1013. 1013

1. Appeal (8 IB—3)—Right of appeal—Finality of decision. April 1.
An order which does not. finally di*|Kwe of the substantial issues in 

an action is not. for purposes of appeal, a final order, but is to lie 
regarded as interlocutory.

2. Appeal (8 IB—*12)—Right of appeal—Restraining order—Finality
—Continuity.

An order obtained by an intervening assignee for the benefit of 
creditors enjoining the receiver appointed at the instance of a judg
ment creditor by way of equitable execution in respect of the debtor's 
property generally from collecting rents in respect of which the as
signee had the superior claim, is interlocutory and mit final a- regards 
the right of appeal, although it may have a continuous effect for an 
indefinite time.

[Blalry v. Latham (1889). 43 Vli.l). 23, and Xorton v. Xorton 
( MOO). 90 L.T. 7(Ml, referred to.]

Appeal from injunction order made by Morrison. J., re- statement 
straining the receiver by way of equitable execution from in
terfering in the collection of the rents of real property which 
had been transferred by the judgment debtor to trustees for the 
benefit of creditors.

The appeal was quashed.
Charles Wilson, K.C., for the appellant.
Iiitchie, K.C., for the respondent.

Macdonald, C.J.A. :—The preliminary objection was taken 
that the notice of appeal was out of time. It is conceded by 
Mr. Wilson, appellant’s counsel, that if the order appealed from 
is an interlocutory one, then the notice is out of time, but he 
contends that it is a final judgment : if so, the notice was given 
in time.

The plaintiff recovered in November, 1911, a judgment 
against the defendant, Rosa Leigh Spencer, for $1,387.50 and 
costs: but the same remains unpaid. In April, 1912, Miss 
Spencer agreed to assign all her real property to three trustees, 
the interveners in this appeal, for the benefit of creditors, and 
conveyed her real property to them, the arrangement being that 
the trustees after collecting the rents and keeping down the 
interest of encumbrances, and paying other necessary expenses, 
were to distribute the balance among her creditors. The trus
tees entered into the management of the property and th« col
lection of rents in June, 1912. In October, 1912, plaintiff ap
plied to the Supreme Court for the appointment of a receiver 
by way of equitable execution, and the order was made. The 
receiver then notified tenants of the property to pay the rents 
to him. Thereupon the trustees moved for an order permitting
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them to intervene in the action, and this being granted, they 
then moved for an order enjoining the receiver from interfer
ing in the collection of said rents, and obtained an order accord
ingly, which is the one appealed from.

A large number of authorities were cited on both sides which 
go to shew how difficult it is to draw the line between what ought 
to be regarded for the purposes of appeal as an interlocutory 
order, and what a final one. It is apparent that in many cases 
the line is very difficult to draw. Judges have avoided laying 
down any precise definition in the matter. I think, however. 1 
am within the authorities in saying that orders which do not dis
pose finally of the substantial issue in the action are not for the 
purposes of appeal final, but are to be regarded as interlocu
tory.

In this ease it seems to me that in both form and sub
stance, the order is an interlocutory one. The substantial bone 
of contention between the judgment creditor and the trustees is 
the right of the one or the other to exercise dominion over the 
property which has been conveyed to the trustees by Miss Spen
cer. The order appointing the receiver did not direct him to 
receive the property in question specifically, but only the pro
perty of the debtor. Prima fat if, the trustees have the right to 
the control of the property and the collection of the rents for 
the purposes of the declared trusts. If the deeds of assignment 
and conveyances are illegal, it was open to the receiver with 
the approval of the Court to bring an action to set aside these 
deeds, and if he succeeded he could then come back to the Court 
which granted the restraining order appealed from to have the 
same vacated. The obstacle in his way then being removed, he 
could receive the rents in question. It seems to me that the 
order appealed from was not a final judgment or order in any 
sense. It did not dispose of the real issue, viz. : the validity of 
the assignment and conveyances.

The appeal should be quashed.

mint,j.a. Irvixo, J.A. :—I am of the opinion that this is an interlocu
tory order, and that the time for appealing has expired.

Martin, j.a. Martix. J.A. :—On the 18th of October. 1912, Walter Ernest 
Hodges was appointed “receiver and manager of the estate 
effects and credits of the defendant . . .” without prejudice 
to the rights of any prior encumbrancers upon the premises and 
“subject to the approval of this Court . . . (to) generally 
manage and conduct the same, and all branches thereof, until 
further ordered.M On the 20th of November, following Mr. 
Justice Morrison made, upon a summons taken out by certain 
trustees claiming to lie prior encumbrancers upon the premises 
an order in Chambers by which the said receiver was “hereby
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restrained from in any way interfering with” certain property 
whicli the defendant had conveyed to said trustees. The ques
tion arises as to whether this is a final or interlocutory order, 
and 1 am of the opinion that apart from other considerations, 
it is the latter because u manifestly is one for working out 
the rights of the parties, as settled by Blake y v. Latham (1889), 
43 Ch.D. 23; and Norton v. Norton (1900), 99 L.T. 709.

The order is, in substance, nothing more than a direction to 
an officer of the Court to withdraw from the control or pos
session of a particular asset.

Further, if it is to be considered merely in the light of being 
one permanently restraining a party from interference that 
does not make it final, for it was held by the Court of Appeal in 
Hind v. Marquis of Jlartington (1890), G Times L.R. 267, that 
an order indefinitely staying proceedings against one defend
ant as being vexatious was not final but interlocutory. And in 
Stewart v. Boyds (1904). 118 L.T. Jo. 176, the same Court held 
that where an action had been dismissed because of failure to 
give security within a certain time limited by an order provid
ing for dismissal in ease of default, yet the order was inter
locutory only and the appeal ought not to be heard as it was 
out of time and leave to extend the time was refused, even 
though the failure to give the security was owing to a mistake.

In my opinion, the objection taken must prevail and the 
appeal be quashed.

Galliiier, J.A. :—1 am of the opinion that the order appealed 
from is interlocutory, and the appeal is therefore, out of time.

Appeal quashed.

BC
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MORTIMER v. FISHER. SASK.
Sankntrheirun Supreme Court. Unultnin, C.J., XncUnul* find l.nmont. «/./.

Iprit I". 10] 8*C*
1. Malicious prosecution i g II A—10)—In criminal prosecution—Es

sentials OF CAUSE OF ACTION. ^ jj j,
iii nn notion for malicious prosecution, the plaintiff's cause of ac

tion is established on proof of these essentials: (a) that he was pro
secuted by the defendant on a criminal charge; (6) that the pro- 
sedition was determined in his favour; tr) that the defendant in
stituted or carried on the proceedings maliciously; (d) that there was 
an absence of reasonable nnd probable cause for such proceedings ;
(o) damages express or implied.

Mischief (g I—5)—Setting fire to threshing separator—“Mach
ines.” ‘‘STRUCTURE,” MEANING OF.

A ‘‘threshing separator" is not a “structure” within the meaning 
of sec. fill of the Criminal Code lOOit. but is covered by the term 
“agi {cultural or manufacturing machine»” under sec. 510 of the Code.

Malicious prosecution (g I—41—Whether charge was for criminal 
offence—Defects in information.

A charge of setting lire to a “separator” is equivalent to a charge 
of attempting to destroy an agricultural machine under sec. 571
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(read with see. 510) of the Criminal Code 1906; and where such facts 
have been set out in the information, but the words “contrary to sec. 
All of the Criminal Code" were added, whereas the offence was not in 
fact under sec. 511 us erroneously supposed, but under sec. 671, the in
formation may none the less 1m- relied upon as a charge of a criminal 
offence in an action subsequently brought for malicious prosecution.

4. Pleadings (fill L—257)—Malicious prosecution—Alleging termina
tion.

In an action for malicious prosecution, the allegation that the pro 
sedition was determined in the plaintiff’s favour is sufficient, where it 
sets up that “on the case being called the plaintiff was discharged 
from custody by the pre-siding judge at the sittings, whereby the said 
prosecution was determined," the essential allegations being (a) that 
the proceedings were terminated, (6) that they were terminated in 
the plaintiff's favour; and it is not essential, though advisable, to set 
out in what manner they were terminated.

[Urdtcap v. Mc.lmlrctc, L.R. 9 Q.B. 74, referred to.]
3. Malicious prosecution (9 III—20)—Termination ok prosecution— 

Sufficiency or allegations.
In an ‘action for malicious prosecution the malicious proceedings 

complained of were sufficiently terminated in the plaintiff’s favour if 
the magistrate dismissed the charge upon the proceedings being aban 
dnned. unless the abandonment was brought alnuit by some compro
mise or arrangement with the accused; the principle being that the 
termination must lie such as to furnish primd fade evidence that 
the action was without foundation.

I/‘rarer v. Street. 3 B. & Ad. 397; Boater v. Gordon. Ironside*, 
Farrs <(• Co.. 13 O.L.R. .'>98; Fancourt V. /leaven, 18 O.L.R. 492, 
specially referred to.]

fi. Malicious prosecution (9 HI—20)—Termination — When with
drawal iiy Crown equivalent to no rill.

A prosecution is terminated if the grand jury ignores the bill of 
indictment; ami as in Saskatchewan grand jury functions are per 
formed by the Attorney-General and his agents the withdrawal of 
the prosecution by any of those officers of the Crown is of the like 
effect.

[Fancourt v. I/caven. 18 O.L.R. 492. referred to.]

Appeal by the defendant from judgment of Wetmore, C.J., 
on the trial with a jury of an action for malicious prosecution, 
awarding judgment for the plaintiff for $600 damges.

The appeal was dismissed.
II. Y. Miu-tlottalri, for the appellant.
G. II. Harr, for the respondent.

The judgment of the majority of the Court was delivered by
Lamont, J. :—This is an action for malicious prosecution. 

The plaintiff in his statement of claim alleges:—
1. That on December 14, 1911, the defendant falsely and maliciously 

and without reasonable and probable cause. appeared before a justice of 
the peace and charged the plaintiff with having wilfully and without legal 
justification or excuse, set fire to a certain structure, to wit: a 40-60 
"Cock of the North" separator, valued at $1,500, belonging to the com
plainant, contrary to sec. 511 of the Criminal Code.

2. That upon that charge he was arrested and taken before the said
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justice of tlie peace and was committed for trial at the next criminal 
Court of competent jurisdiction.

3. That as a result of being so committed for trial, he appeared at 
the sittings of the said Court on January 23. 1912, and on the oase being 
called a nolle prosequi was entered, whereupon lie was discharged from 
custody by the presiding Judge, whereby the said prosecution was deter
mined; and

4. That by reason of said premises he suffered damage.
The action was tried before Wetmore, C.J., with a jury. The 
jury found the defendant guilty of malicious prosecution, and 
awarded the plaintiff $600 damages. Judgment for that amount 
was accordingly entered. From that judgment, the defendant 
now appeals.

To succeed in this action, the plaintiff must prove:—
(1) That he was prosecuted by the defendant on a criminal charge; 

(2) that the prosecution was determined in his favour; (3) that the 
defendant instituted or carried on the proceedings maliciously; (4) that 
there was an absence of reasonable and prolmble cause for such proceed
ings; and (6) that he has suffered damage: unless from the nature of 
the charge, damage is to lie implied: Hulsbury, vol 19. p. 077.

As to the findings of the jury on the last three of these 
essentials, no objection was taken on the argument before us. 
It was, however, strongly contended that the plaintiff had failed 
to establish the first two.

As to the first, it was argued that a threshing separator is 
not a “structure” within the meaning of sec. 511 of the Code, 
and that, therefore, the information disclosed no offence known 
to the law. The learned trial Judge expressed the view that a 
separator was not a “structure” within the meaning of sec. 
511, and therefore the information did not set up a valid charge 
under that section. Hut he held, following his former decision 
in Powell v. Ililtgrn, 5 T.L.R. 16, that a legal criminal prose
cution was not necessary to found an action for malicious prose
cution, but that it was sufficient if the defendant had set in 
motion the machinery of the criminal law against the plaintiff.

I am of opinion that the learned trial Judge was right in 
holding that a separator is not a “structure” within the mean
ing of sec. 511. The question whether the setting in motion of 
the procedure of the criminal law is a sufficient foundation for 
an action for malicious prosecution where no valid criminal 
charge is set out în the information, is one which it is here 
unnecessary to determine, because 1 am of opinion that the in
formation does disclose a valid charge. It sets out that the 
plaintiff wilfully and without legal justification or excuse, set 
fire to a separator belonging to the defendant. Is the wilfully 
setting fire by one person to the goods and chattels of another, 
a eriminal offencet I am of opinion, that it is. Sec. 510. pro
vides as follows:—
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Everyone is guilty of the indictable offence of mischief who wilfully 
destroys or damages any of the property in this section mentioned, and 
is liable to the punishment in this section specified, that is to say:

To seven years’ imprisonment if the object damaged is
(i) Agricultural or manufacturing machines or manufacturing im 

plements damaged with intent to render them useless.
By sec. 72, everyone who, having an intent to commit an 

offence, docs or omits an act for the purpose of accomplishing 
his object, is guilty of an attempt to commit the offence in 
tended, whether under the circumstances it was passible to 
commit such offence or not. And by secs. 570 and 571, an 
attempt to commit an indictable offence where no express pro
vision is made by law for the punishment of such attempt, is 
itself an indictable offence. A separator is an agricultural 
machine; and to say that the plaintiff wilfully set fire to it is, 
in my opinion, tantamount to saying that he intended to de
stroy it and render it useless. A charge of setting fire to a 
separator, therefore, is equivalent to a charge of attempting to 
destroy an agricultural machine, which, under see. 571. is an 
indictable offence. Every necessary ingredient of that offence 
is set out in the information. The fact that the magistrate, 
or whoever drew up the information erroneously conceived that 
it was an offence under sec. 511 and expressly referred to that 
section, dr vs not prevent it from being a valid criminal charge 
under another section so long ns every essential element of the 
offence created by that section is set out. I am, therefore, of 
opinion that the plaintiff established that he was prosecuted by 
the defendant on a criminal charge.

It was next contended, that the plaintiff had failed to estab
lish that the prosecution terminated in his favour. This argu
ment was based on two grounds. First, because no proof was 
offered that a nolle prosequi had been entered as alleged in the 
statement of claim; and, secondly, that even if what actually oc
curred had been alleged, namely, that when the case was called 
the agent of the Attorney-General stated he would prefer no 
charge, it was not sufficient to shew a termination of the pro
ceedings in the plaintiff’s favour. It was admitted that a 
nolle prosequi had not been entered, but it was submitted that 
that allegation might be omitted altogether from the statement 
of claim, and that a sufficient allegation of the termination of 
the proceedings in the plaintiff’s favour still remained. This 
contention the learned I rial Judge upheld, and I am of opinion 
he was right in so doing. If we omit all reference to a nolle 
prosequi being entered, the allegation that is left is. 
that on the case being called, the plaintiff was discharged from custody 
by the presiding Judge at the sittings, whereby the sab’ prosecution was 
determined.
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This, in my opinion, is sufficient. All that it is necessary to 
allege is that the proceedings were terminated and that they 
were terminated in the plaintiff’s favour. It is not essential 
to the sufficiency of the allegation to set out in what manner 
they were terminated, although it may he advisable to do so 
Redway v. Me Andrew, L.R. 9 Q.B. 74. The allegation re
maining sets out that the proceedings were determined and that 
the plaintiff was discharged. The discharge of the plaintiff 
imports a termination favourable to him.

In Morgan v. Hughes, 2 T.R. 225, 100 Eng. R. reprint) 123. 
the allegation was simply that the plaintiff was released and 
discharged. This was held not to be sufficient, as it did not 
state that the proceedings were thereby terminated. Buller. 
J„ in giving judgment, said:—

It should have been shewn on the face of the mord that the prose
cution was at an end. Shewing that the plaintiff was discharged, is not 
sufficient; it is not equal to the word “acquitted." which ha- a distinct 
meaning. Where the word “acquitted” is used, it mu-t lie understood in 
the legal sense, namely, by a jury on the trial. There are various ways 
by which a man may be discharged from his imprisonment without 
putting an end to the suit. If. indeed, it hail lieen alleged that lie was 
discharged by the grand jury’s not finding a bill, that would have shewn 
a legal end to the prosecution.

But even if the allegation after eliminating the reference to 
the entry of a nolle prosequi had not been sufficient, the plain
tiff was in my mind entitled to have his claim amended so as to 
set out what actually occurred. Such amendment was asked 
for, but held to be unnecessary. This objection therefore fails.

We now come to the most important question in this appeal. 
Is a refusal by the Crown to prefer an indictment against a 
person committed for trial a sufficient termination of the pro
ceedings in the plaintiff's favour to enable him to maintain an 
action for malicious prosecutionÎ

The proceedings are sufficiently terminated in the plaintiff’s 
favour if the magistrate dismisses the charge: Halsbury, vol. 
19. p. 678. Or if the proceedings are abandoned: Pearce v. 
Sired, 3 B. and Ad. 397 : unless the abandonment is brought 
about by some compromise or arrangement with the accused : 
Baxier v, Gordon, Ironsides Fares <t Co., 13 O.L.R. 598. In 
this ease. Anglin, J., who gave the judgment of the Divisional 
Court, said, at p. 601 :—

In Wilkinson v. Howell (1830). Moo. & M. 495. Lord Tenterden said: 
"The rule involves this principle, that the termination must be such as 
to furnish primd facie evidence that the action was without foundation.” 
A spontaneous abandonment or entry of nolle prosequi affords such primd 
farir evidence: an abandonment due to settlement or compromise cer- 

' ta inly does not

It is also sufficient if the Crown-Attorney in open Court with-
6—11 D.LR.

SASK.

S. C. 
191.3

Mortimf .

T.amont. J.



Dominion Law Reports.82 11 D.L.R 11 D.L

SASK.

S.C.
191.1

Monrixi kr

Lamont. J.

draws the charge: Fancourt v. Heaven, 18 O.L.R. 492. In this 
case, the defendant laid an information against the plaintiff 
before the police magistrate and had him arrested. On appear
ing before the magistrate, he was allowed out on bail to appear 
for his preliminary hearing on a certain day. On his appearing 
on that day the Crown-Attorney in open Court withdrew the 
charge. The plaintiff brought an action for malicious prosecu
tion. In appeal it was contended that there had been no deter
mination of the proceedings in the plaintiff’s favour. Boyd. 
C., said :—

[^agri-p with the learned trial Judge tliât the prosecution hud termin 
ated in favour of the plaintiff by the withdrawal of the charge in open 
Court by the Crown Attorney.

It has also been held sufficient if the grand jury, where an 
accused person has been committed for trial, find no bill. Ros- 
coe’s Nisi Prius Evidence, 18th ed., 881. The principle upon 
which these decisions have been based is that the particular 
prosecution complained of is at an end. The end, however, need 
not be a final and conclusive one. If the magistrate refuses to 
commit, or the grand jury finds no bill, the particular prosecu 
tion is concluded, although it may be lawful to institute a fresh 
prosecution for the same offence: Clerk and Lindsell’s “Law of 
Torts,” Can. ed., 647.

Let us now apply this principle to the facts of the case as dis
closed by the evidence. The defendant maliciously and with
out reasonable and probable cause laid an information against 
the plaintiff before a justice of the peace charging him, as I 
have found, with a criminal offence. The magistrate committed 
the plaintiff for trial to the next Court of competent jurisdic
tion. At that Court the plaintiff appeared. On the case being 
called, the agent of the Attorney-General announced that lie 
would prefer no indictment. The plaintiff was thereupon dis
charged. If the abandonment or withdrawal of a prosecution 
after it has been started, or the refusal of the grand jury to find 
a true bill, is a sufficient termination of the prosecution in the 
accused’s favour to enable him to maintain an action for mali
cious prosecution. I am of opinion that it must be held that a 
refusal on the part of the agent of the Attorney-General to 
prefer an indictment is also sufficient. Such a refusal is nothing 
less than an abandonment of that particular prosecution by the 
Crown. It may be that the Attorney-General can subsequently 
prefer an indictment against him for the same offence. That, 
however, does not shew that the proceedings complained of are 
not at an end. The right of the Attorney-General to prefer a 
new indictment is not dependent upon the continuation of the 
original proceedings. In the province of Saskatchewan and 
Alberta, the functions which in the other provinces are per
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formed by a grand jury are performed by the Attorney-General 
and his agents. In the other provinces, where an accused per
son is committed by the magistrate, it is the function of the 
grand jury to say whet lier or not he shall be put on his trial. 
In this province that rests with the Attorney-General or an 
agent appointed by him. If a grand jury’s refusal to put an 
accused on trial terminates the particular proceedings taken 
against him. 1 am of opinion that a like refusal by the Attorney- 
General or his agent must in this province be held to have a 
similar effect.

The appeal therefore, in my opinion, should In» dismissed 
with costs.

Newlands. J. (dissenting in part) :—1 agree with the judg
ment of my brother Lamont, excepting as to the effect of the 
refusal of the agent of the Attorney-General to lay a charge. I 
do not think that this refusal is a termination of the criminal 
proceeding.** favourable to the plaintiff. In Sparting v. Mitchell 
iunreported . tried by me at Battleford, I dismissed the plain- 

! tiff’s action on this ground and the facts of that case as given 
me by the deputy Attorney-General, convince me that my action 
was correct. There the defendant laid an information for 
perjury against the plaintiff on account of some evidence he had 
given in a civil case on his lieing examined for discovery. The 
magistrate committed him for trial, but the Attorney-General 
refused to lay a charge because the civil case had not been dis
posed of, and the proceedings therefore dropped. There was, 
therefore, no final disposition of the case, as there was nothing 
to prevent the Attorney-General from taking it up again as 
soon as the civil case was disposed of. I do not, therefore, see 
how it can be said, that because the agent of the Attorney- 
General declines to lay a charge, the case has been finally dis
posed of. if he can do so, as in the case I have referred to, for a 
[vason that may be temporary only.

Î think there should be a new trial.

Appeal dismissed, Newlandf. J.. dissenting in part.
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Newlands, J. 
(dissenting)

KLEM v. PUGET SOUND LUMBER CO. B.C.

British Columbia Court of Appeal, Irving, Martin, and Oalliher, JJ.A. C. A.
April 1, 1913. 1013

I Marte* and servant (8 HR 8—180)—Servant’s assumption of risks . TT. 
—Fellow-rebvant’s negligence. April I.

The claim* of a man injured in the service of his master depend on 
1 the contract of service, and the implied contract of the master does 
[ not extend to indemnify the servant against the negligence of any 
I hut the master himself, nor to include the workman's assumed risks 
I a* to a fellow-servant's negligence.
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2. Mahti.r ami servant (I II B 8—180)—Fellow-hervaxt’s NE..LIOENCE-» 
Master’s own negligence—Dividing line.

The liability of a master to a third person or to the general public 
for injuries resulting through the negligence of his servant is a mat 
ter of tort, but the liability of the master for injuries to the servant 
himself is based on an implied obligation in the contract of hiring 
whereby the master indemnifies the servant against the negligence of 
the master himself or someone standing in his place, but not against 
the negligence of a fellow-servant, and hence the workman is not en
titled at common law to obtain indemnity where the injury is occa 
sioned through the negligence of a fellow-workman. (Per Irving, J.A.1 

[Lovell v. Ilotcell (1876), L.R. 1 C.P.D. 167, referred to.]
3. Master and servant ( § 11 A 5—115 ) —Selection and retention of

EMPLOYEES—MASTER’S LIABILITY.
Where a master does not personally superintend and direct the work 

of his servants, his duty is performed, at common law, if he selects 
proper and competent servants to do so, and furnishes the servants 
with adequate materials and resources for the work. (Per Irving, 
.1 v.

[Wilton v. Merry (1868), L.R. 1 H.L. Sc. 326, referred to.]
4. Master and servant (§ II E5—240)—Who are fellow-servants — 

Immunity of master.
Under the fellow-servant rule, the immunity of the master is not 

limited, at common law, to those cases where the injured servant and 
the one through whose negligence he was injured have been actually 
engaged at the same work or at work on a common immediate object 
or near one another or in the employment of the master at the same 
time. (Per Irving, J.A. )

[Morgan v. Vale of Xeath Rt/. Co. (1865), L.R. 1 Q.B. 146, and 
Farwell v. Boston Corp., 4 Met. (Mass.) 49, referred to.]

Statement Appeal by plaintiff from judgment of Gregory. J., dismiss
ing action brought for damages for personal injuries, on the 
ground that there was no negligence on the part of the defen
dants.

The appeal was dismissed.
Higgins, for the appellant.
Harold Robertson, for the respondent.

Irvine, j.a. Irving, J.A. :—At the hearing we disposed of all points 
raised before us, except with reference to the swivel, and on 
that point I am satisfied that the jury was sufficiently instructed, 
and there was evidence from which they could infer that there 
was no negligence on the part of the employer.

The claims of a man injured in the service of his master de
pend on the contract of service. The implied contract of the 
master does not extend to indemnify the servant against the 
negligence of any but himself. The liability of the master to a 
stranger, or the general public, is a matter of tort, but. in the 
case of a servant, it is a matter of contract. When the workman 
contracts to do work of any particular sort, he knows, or ought 
to know, to what risks he is about to expose himself; these dan
gers are usually considered in fixing the rate of payment. By 
the common law, if the injury is occasioned to him by the negli-
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(fence of a fellow-workman, he is not entitled to obtain indemnity 
from the master. Archibald, J., in Lovell v. ffowcll (1876), 
L.R. 1 C.P.D. 167, put it this way.—

When a man enter* into the service of a master, he tacitly agrees to 
take upon himself to bear all ordinary risks which are incident to his 
employment, and, amongst others, the possibility of injury happening to 
him from the negligent acts of his fellow-servants or fellow-workmen. The 
question is, whether the injury to the plaintiff in this case did not in 
some sense arise from one of those ordinary risks of the service he was 
engaged in which must or ought to have been in his contemplation when 
he entered into it.

The masters duty, where he does not personally superintend 
and direct the work, is to select proper and competent servants 
to do so, and to furnish them with adequate materials and re
sources for the work. Lord Cairns, in Wilson v. Merry (1868), 
L.R. 1 H.L. Sc. 326, said:—

When he has done this he has done all that he is bound to do.
Lord Wensleydale, in Weems v. Mathicson (1861), 4 Mac- 

queen 215, at 227, said :—
All the master is bound to do is to provide machinery fit and proper 

for the work, and to take care to have it superintended by himself or 
his workmen in a fit and proper manner.

And in Griffiths v. London and St. Katharines Dock Co., 13 
Q.B.D. 259, the Court of Appeal held that, in certain circum
stances, it was necessary for the servant to allege and prove dis
tinctly that the master knew of the danger and that he, the ser
vant, was ignorant of it.

The expression, “common employment,” is often used in 
connection with this class of law, and because of that phrase, 
and because of the difficulty the Courts have experienced in de
fining the precise principle on which the immunity of the master 
in these cases rests, there has arisen an idea that the protection 
given by the common law as to the master is based on the theory 
that the injured servant had, in fact, some opportunity of ob
serving and guarding against the conduct of the negligent one.

There is no ground for such a theory. The immunity of the 
master is not limited to those cases where the two servants have 
been actually engaged at the same work—common immediate 
object—or near one another, or in the employment of the master 
at the same time.

In Morgan v. Vale of Neath By. Co. (1865), L.R. 1 Q.B. 149, 
155, it was held that a carpenter repairing the roof of an engine 
shed, and the porters moving an engine of a turntable were 
fellow-servants.

In Faru'ell v. Boston Corp., 4 Met. 49, an engine-driver and 
a switch-tender w’ere held by Shaw, C.J., to be fellow-servants.
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The business of the company is managed by John II. Moor- 
who visits the camp, where the accident occurred, once or twi<*. 
a week or ten days.

The superintendent of the three camps, of which this was one 
—No. 2—was a Mr. Jose, who had been in the service of the 
camp since the spring of 1911—the accident took place on March 
9, 1912—and who left the plaintiff's employ because the com
pany were considering the question of getting out their logs by 
contract, instead of by their own men. He had conducted log
ging on his own account. He was well recommended by Mr. 
Frink, of the Washington Iron Works, and by Mr. Earles, for 
whom he had worked three years. During his employment by 
the defendant company they were satisfied with his work.

Elmer Young was foreman of No. 2 camp. He was appointed 
to that position by Mr. Jose. Mr. Moore says he was a com
petent man—a very’ good man—during the eighteen mouths lie 
was with the defendants. He left, after the accident, on getting 
a position with another company. The only suggestion made as 
to his incompetency by counsel, in cross-examining Mr. Moore, 
was that Young, after the accident, was removed from camp 
No. 2 and put to camp No. 1. Mr. Moore says that if there was 
such a change it was temporary only, and that Young remained 
in charge of No. 2 camp until he left, some five months after 
the accident.

The blacksmith who made the swivel is still in the company 's 
employ on Butte Injet. The manager of the company says In- 
was a good blacksmith, and there was no suggestion in cross- 
examination that he was incompetent.

The plaintiff admits they were all competent men except tin* 
superintendent, wdio was on the camp fp. 28), meaning Mr 
Elmer Young, but the jury may have very properly thought 
that all the men were good, and ' it there was no negligence 
on the part of the company.

Martin, J.A. :—I agree.

Galliiier, J.A. :—In this case 1 do not think we would l* 
justified in setting aside the verdict of the jury. In fact. I 
inclined to the view that the evidence was quite sufficient to 
warrant them in coming to the conclusion they did. The Judge's 
charge seems to me to be unobjectionable.

The appeal should, therefore, be dismissed.

Appeal d ism isard
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BENNETT v. NEWCOMBE. B.C.

British Columbia Court of Appeal. Irving. Martin, and (lallihcr. 4 C. A.
April 1, 1913. ifn;t

1. Vex dob and pubciiaseji (8 IB—5)—Payment ok pvbvhask money — \t„ j| j.
Time fob—Kkhcihhion.

The failure of a purchaser of lands to make the cash payment with
in a reasonable time after the hour fixed therefor under the agreement 
of sale, is sufficient ground for rescission bv the vendor. {Per Irving.
J.A.)

1Bristol. Cardiff, etc., A.B. Co. v. Maggs (1890). 44 Ch.D. 613, ap
plied. |

2. CONTBACTH (| I D4—626)—PAYMENT OF Pt'BCTIASE PBICE AS ACCEPTANCE 
—"Reasonable time:,*' iu.vstbated.

Under an alleged agreement of sale of lands stipulating for the pay 
ment of the purchase price at a fixed hour, and a cheque tendered 
therefor is dishonoured, what is a “reasonable time." within which to 
substitute a cash payment for such dishonoured cheque, may be very 
short, the test being the object for which the time is given. (Per 
Irving, J.A.)

(MV66 v. Hughes, L.R. 10 Eq. 281. applied.]

Appeal by the plaintiff from judgment of Gregory, J., di«- >*tau«m nt 
missing action.

The appeal was dismissed.
D. 8. Tait, for appellant.
A. D. Crease, for respondent.

Irving, J.A. :—I would dismiss this appeal for many reasons. i»mg. j.a. 
Both parties agreed that the time for completion was to be 

10 o’clock in the morning. The plaintiff knew that another man 
was waiting to buy the property, and that the defendant w-as 
willing to execute an agreement for sale if the plaintiff was in a 
position to pay. In Bristol, Cardiff, etc., A.B. Co. v. Maggs 
(1890), 44 Ch.D. 616, where Maggs withdrew his proposal after 
some negotiations had been entered into, specific performance 
was refused against him because all the parties assumed the con
tract was still under negotiation. In Martin v. Mitchell, 2 Jac.
& Walker 413, the Master of the Rolls, Sir Thomas Plumer, M.R., 
speaks of the vendor having a focus poenitentier. In my opinion 
a confirmation which only remains in the breast of the confirmer, 
and is never communicated to the other side, would have no 
binding effect. In the case where the broker acts for both parties 
it may be different, but even in the case of an auctioneer the 
bidder has a locus poenitentia. Tracey v. North Vancouver 
(1903), 10 R.C.R. 235, 34 Can. S.C.R. 132; and Powell v. Lee 
(1908), 24 Times L.R. 606, are, to some extent, illustrations of 
this view. In The National Savings Bank, Hobbs* Cast (1867),
L.R. 4 Eq. 9, Romilly, M.R.. says:—

If A. write* to B. a letter offering to buy land from R. for a certain



Dominion Imw Rkpukts. 11 D.LR.#8

uni of money, jii.I It. accept* the offer and send* hi* servant with a letter 
containing his nveptance, I apprehend until A. receives the letter, A. may 
withdraw the oiler, and It. may stop his servant on the road and alter the 
terms of his acceptance, or withdraw it altogether. He is not bound by 
communicating the acceptance to his own agent.

Having regard to the circumstances of the case, 1 think the 
plaintiff was given a reasonable time. In reading Webb v. 
Hughes, L.R. 10 Eq. 281, where what was a reasonable time was 
considered, we must remember that the reasonableness must be 
judged with regard to the object for which the time is given. If 
reasonable time must he given for completing a title, that would 
certainly require some days, possibly many days, but when it is 
in making a cash payment in substitution for a cheque which 
has l>een given and dishonoured, a very short space of time in 
my opinion would he “reasonable time.”

Msmn.j.A. Martin, J.A.:—1 concur in dismissing the appeal.

fleiithrr. j.a. Gallihkr, J.A. :—1 agree with the learned trial Judge, and 
would dismiss the appeal.

Appeal dismissed.
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0NT UNITED NICKEL COPPER CO. v DOMINION NICKEL COPPER CO
" Ontario Supreme Court, Kelly, J. April 19, 191.3.

191.3 1 Contracts (611)1—47)—Joint obligation—Incomplete execution.
-----  Where .i promit* i* intended to be made by several persons jointly.

April 19. if any of such person* fail to execute the agreement, there is no eon
tract* a ml no liability is incurred by those who have executed the 
agreement.

(Nee Mil In V. Maniott. 3 D.LR. 266.]

‘J. Pmsadino (6VI—335)—Counterclaim—Damages tiibovoii intebim
INJUNCTION.

Where plaintiffs claimed as assignees of mining rights under an 
agreement which lif ever completely made) had been rescinded with 
the consent of their assignors before the date of the assignment, and 
obtained an interim injunction restraining the defendants, the grantee, 
of mining right, from the owner* of the land, from operating or très- 
passing on the property, the latter may counterclaim in the action for 
* In magi'* for Wing prevented from carrying on their mining o|*ern-

Hutemrnt Action by the United Nickel Copper Company Limited and 
S. G. Wightman for an injunction restraining the defendant*, 
the Dominion Nickel Copper Company Limited, from operating 
or trespassing upon certain lands referred to in a certain agree
ment, and from allowing their plant, machinery, and chattels 
to remain on the lands, and for damages for trespass.

,/. T. White, for the plaintiffs.
It. Vi Kay, K.C., for the defendants.
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Kelly, J. :—The agreement, which bears date the 28th Janu
ary, 1911, purports to have been made between B. How
ard Coffin and his associates, of the one part, and the plaintiff 
Wightman, of the other part.

Coffin and five associates were the owners of these lauds : the 
agreement was signed by Coffin and three of his associates; the 
others, Eastbrooke and Iletzel, did not sign it; Eastbrooke at 
that time was out of the country; Iletzel refused to enter into 
the agreement.

1 do not consider it necessary to set out in detail all the facts, 
but tlie evidence establishes the following. The agreement was 
intended to grant to Wightman a right of entry upon the pro
perty, which was known as “the Mount Nickel Mine,” in the 
Sudbury district, “for the purpose of operating the same in 
such manner and by such methods, together with the right to 
mine and use the ore therefrom and in such quantities as the 
party of the second part” (Wightman) “may elect.” Wight
man was to begin operations within twelve months from the 
date of the agreement, and was to pay quarterly to Coffin and 
his associates $2 per ton for the ore mined until payment should 
be made, thereout and out of the proceeds of the sale of cer
tain stock of the Nickel Alloys Company, of the sum of $80,000. 
Wightman was also to pay to the other parties to the agreement 
$5,000 out of each $50,000 of stock of the Nickel Alloys Com
pany sold. Coffin and his associates who made the agreement 
agreed that the deeds of the property should “remain in escrow 
to be released” to Wightman as soon as he should have com
pleted the payment of the $80,000. It was also provided that 
“the party of the second part, as a part of his duties herein, in 
order to hold the parties of the first part, agrees to have the said 
Nickel Alloys Company legally bind itself to the party of the 
first part to have all the duties of the party of the second part 
herein fully performed.”

At the trial it was admitted that the defendants went upon 
the property prior to the commencement of the action, under a 
right which they claim to have acquired by written agreement 
from Coffin and his associates; and, while admitting this to be 
so, the plaintiffs’ counsel did not admit that this latter agree
ment (which was not produced at the trial) had any effect.

The plaintiffs set up that on the 14th February, 1911, Wight
man agreed to transfer to his co-plaintiffs his title and interest 
to and in these lands, and that on the 14th February, 1912, 
he executed to them an assignment of his agreement of the 28th 
January, 1911. They also allege that they thus acquired the ex
clusive right to tlie property and to mine upon it.

I have grave doubts as to the agreement being sufficient 
in form to give Wightman such exclusive right; but. even if it
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had such effect, another circumstance in connection with it is 
fatal to the plaintiffs’ claim.

The agreement was clearly intended to be made by all the 
persons who were owners of the property at that time, namely, 
Coffin and his five associates; four only entered into the agree- 

ComaCo. ment, the other two, for the reasons stated above, not having 
»• executed it; and it is not shewn that it was ever brought to 

Nickel* Eastbrooke’s attention. On this ground, 1 am of opinion that 
Coe per Co. the owners of the property were not bound. In Halsbury’s 

Laws of England, vol. 7, p. 336, it is laid down that “where 
a promise is intended to be made by several persons jointly, 
if any of such persons fail to execute the agreement, there is no 
contract, and no liability is incurred by those who have executed 
the agreement. ” In making this summary of the law, the author 
refers to a number of leading cases on the subject (some of 
which on the argument were cited by counsel for the defend
ants) ; but, apart from this, I find the further fact that, even 
if the agreement had been binding, it was put an end to in 
February, 1912.

Up to that time, Wightman had not paid anything to Coffin 
or his associates out of the proceeds of the mining operations, 
nor in respect of the sale of stock in the Nickel Alloys Company, 
though he had in the meantime sold a considerable amount of 
that stoek; nor had he procured from the Nickel Alloys Com
pany anything to bind that company for the performance of his 
obligations as contemplated by the agreement.

This was the state of affairs about the end of January and 
the beginning of February, 1912, when Coffin and his associ
ates, Flint, Parsons, and Riley, who had signed the agreement, 
complained of Wightman’• default and declared their inten
tion of repudiating the agreement and considering it at an 
end.

Wightman, with one Gilder, who was associated with him. 
met Coffin and his three associates mentioned above, in Boston; 
and, on the evidence of what took place at that meeting, I find 
that they then agreed to the cancellation and rescission of the 
agreement. Wightman was evidently moved to this course by 
his failure to carry out several important and essential terms 
of the agreement.

Following this rescission and on the same day, negotiation* 
were opened up by Wightman or on his behalf with these other 
parties with the object of making a new agreement, and lie 
then made a proposal which was to be taken into consideration 
by them.

Wightman and Gilder then returned to New York, but be
fore the other parties had sent a formal reply to the proposition 
for a new agreement, the Nickel Alloys Company—through its
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secretary—forwarded to them a copy of a resolution of that 
company passed on the 14th February 1912, purporting to 
ratify the contract of the 28th January, 1911, which it declared 
had been accepted on the 14th February, 1911, by the stock
holders of the plaintiff company. What right that company had 
to accept at that time is not made clear. In view of the fact com* Co. 
that the written assignment by Wightman to his co-plaintitTs, *• 
which was produced at the trial, bears date the 14th Febru- 
ary, 1912 (not 1911), I cannot see that the plaintiff company com* Co. 
had any status in the matter on the 14th February, 1911. One 
witness, it is true, stated that this was an error for the 14th 
February, 1911. I have doubts of that being the fact.

On the 15th February, 1912, Coffin wrote Wightman express
ing surprise at the action taken, in view of what was understood 
and agreed upon at the meeting held on the 12th, and repeating 
the understanding arrived at at that meeting. No reply or com
munication of any kind came from the plaintiffs afterwards.

This seems to have been the end of the negotiations. On 
the 14th April, Coffin wrote for himself and his associates to 
Wightman requesting him to discontinue all operations on the 
property, as nothing further had been heard from him with 
reference to any new negotiations, and as no business relations 
existed between them.

I am satisfied that there was a rescission of the agreement of 
the 28th January, 1911 (if any such existed) at the meeting of 
the 12th February, 1912. So far as the evidence shews, no 
further action was taken by the plaintiffs by way of operating 
the property down to the commencement of this action. Their 
conduct indicated that they treated the agreement as at an end.
I see no grounds on which they can establish a claim to an 
injunction or damages, and the action must be dismissed with 
costs.

The defendants had entered upon the property in November,
1912. On the 22nd of that month, the plaintiffs obtained an 
interim injunction restraining the defendants from operating 
or trespassing upon the property, and on the return of the 
motion to continue the injunction it was dissolved.

The defendants having counterclaimed for damages for 
being prevented by the interim injunction from carrying on 
their mining operations, this counterclaim is allowed with 
costs. Evidence of the amount of damage was not gone 
into at the trial ; and, if the defendants think it of suffi
cient importance to pursue this claim, there will be a reference 
to the Master in Ordinary to ascertain the amount. Costs of 
the reference are reserved until after the Master’s report.
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CAN. PATERSON TIMBER CO., Limited v. SS. ‘ BRITISH COLUMBIA."

Ex.
1913

Exchequer Court of Canada, British Columbia Admiralty District, 
Martin, L.J.A. February 28, 1913.

Feb. 28. 1. Collision ( 6 I A—2 )—Flxi.no liaiiii.ity—Contbibutoby negligence— 
Vessel colliding with baft—Rules.

A vessel U not liable for a collision with a boom of logs being towed 
by a steam tug in a locality which is admittedly one that is dangerous 
for such purposes, and where it appears that the collision was due 
to the negligence of the tug (a) in shewing misleading lights, (6) in 
having too long a tow, (c) in having insufficient lights on the boom, 
and (d) losing control of the boom and blocking the channel, the 
colliding vessel being misled by the lights to such an extent that the 
boom of logs was not visible until it was too late to avoid the accident, 
and where it is shewn that the colliding vessel exercised a degree of 
care commensurate to the circumstances.

[The “Devonian.” [1901] P. 221 ; Harbour Commrs. of Montreal v. 
The “Universe” (1906), 10 Can. Ex. 11 352; X.Y.O. d IV. Ry. v. 
Cornell Steamboat Co., 193 Fed. 380; The “Raticnee.” 167 Fed. 85Ô, 
referred to.]

Statement Action against the cargo SS. “British Columbia” (Gustave 
Foellmcr, master; length 170 feet) for having run through and 
scattered a boom of logs belonging to the plaintiff company while 
being towed by its steam tug “Erin” (Robert W. McNeill, mas
ter), at the northerly entrance to Porlier Pass from the Gulf of 
Georgia, about one o’clock a.m. on 15th December, 1911.

The weather was clear, occasionally overcast ; wind, light S.E. : 
tide on the last of the flood about A or VL» hour before high 
water slack, setting out towards the Gulf at about one and a 
half knots an hour. The boom was of 22 swifters, 1,500 feet in 
length, with a tow line of 240 feet ; total length, exclusive of 
tug. 1,740 feet, and the tug and boom had been in the neigh
bourhood and a little to the east of the red hell buoy at the 
entrance to the channel since about 11.30, holding that position 
waiting for the strong tide to slacken, the tug being past the 
buoy, and the boom stretching behind, considerably beyond the 
buoy on to which the tide sets, both flooding and ebbing. As the 
tide slackened the tug gradually crept up till at the time of the 
collision the boom was about half-way past the buoy. The towing 
lights carried by the tug were two bright white lights in a 
vertical line, ostensibly under art. 3, and a white light ti feet 
high about 40 feet from the end of the boom. This last light was 
not “a bright white light” within the definition of art. 2 (a), but 
merely an ordinary ship's lantern with a range of visibility not 
deposed to exceed V/> miles instead of “at least five,” as the 
article requires a bright white light to have.

The action was dismissed.
C. \V. Craig, for plaintiff.
IV. H. A. Hit chic, K.C., for defendant.
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Martin, L.J.A.:—A boom of logs is admittedly not a vessel CAN 
within the meaning of the regulations, and there is unfortunately px q 
iio artiele, strictly speaking, which provides for the lights that 1013

should be carried when a steam vessel has such a tow, and, apart -----
from the boom light, the proper inference to be drawn from such 
lights as were here displayed would be that the tug had in tow limited
a vessel or vessels not exceeding 600 feet in length. The nature ^ (i ®-
of the scene of the accident may best be gathered from the fol-
lowing extract from the Admiralty “British Columbia Pilot,” -----
3rd ed., 1905, p. 130. put in by consent:— Martin,LJ-A

Porlier Pass into Georgia Strait, though short (not exceeding one mile 
from its southern entrance until fairly in the strait) is narrow, and is 
rendered still more so by sunken rocks; the tidal streams run from four
to nine knots, and overfalls and whirling eddies are always in the northern 
entrance.

Caution:—In consequence of the numerous dangers existing in Porlier
Pass, mariners are advised to avoid that passage.

This being admittedly a locality to bo avoided, it was incum
bent upon those who elected to use it to exercise a degree of cau
tion commensurate to the circumstances, and obviously it was 
a place where it would be difficult to handle a long boom, and 
only a few booms a year arc taken through it. though used con
stantly by tugs with barges. The master of the “Erin,” who 
on two prior occasions had fouled the bell buoy with a boom, 
seems to have realized this, because on approaching the bell buoy 
he shortened the scope of his tow line from 120 to 40 fathoms, 
but even at the reduced length I am satistied that the tug and 
tow were still far too long for safety; even 1.200 feet would have 
been unsafe in the circumstances.

When the “British Columbia” opened the pass at its southern 
end she saw the tug, about V/» miles off, apparently, heading 
across the channel behind Race Point on the west side thereof, 
shewing the two towing lights (in addition to the customary 
lights which were duly shewn by both vessels), but did not see 
the boom light, and proceeded at a speed of 7*/• knots (her full 
speed being 9yL>) on the usual course, keeping a little to the 
westward of the two fixed “leading lights.” bearing S. 5° E. 
on (ialiano Island, set up for the purpose of leading a vessel 
through the northern entrance into the gukf a little to the east 
of the bell buoy. Keeping a little to the westward of that range 
course, so as to be sure to clear the tug. and after exchanging 
certain signals, which do not aft'ect the matter, she came up to 
the “Erin” and passed between her and the bell buoy, in the 
belief, as the master and first officer testify, that the tug was 
towing a vessel or vessels not longer than 600 feet, and never 
expecting to encounter a boom, the light on the end of which 
they did not observe till after they had passed the “Erin,” which 
bv this time had advanced a little with the boom, so that about
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half of it was past the bell buoy. They were keeping a proper 
look out, and when they saw the boom light it shewed as beyond 
and to the westward of the hell buoy, and broad on the port 
bow, about four points, and was taken to be that of a fishing 
boat, and as they thought they had passed the tow they pro
ceeded and did not notice the l>oom till they were almost upon 
it, the logs not being visible for more than 50 feet or so in the 
water, and had only time to stop the engines before crashing 
through it.

The evidence was somewhat conflicting as to the position of 
the boom, the master of the “Erin” contending that no part of 
it was within 300 feet of the bell buoy, but his evidence is con
tradicted by one of his own seamen. William Macdonald, who on 
cross-examination admitted that the tail of the boom had become 
twisted in towards the bell buoy, and as this important statement 
corroborates the evidence of the “British Columbia’s” officers. 
1 accept their contention that the channel had become blocked by 
the boom. It was urged that even so, the “British Columbia” 
was in fault for not having slackened her pace, or stopped, or 
gone to the westward of the bell buoy, and I was at one time 
impressed by this submission, and for that reason have given this 
matter much attention, with the result that having regard to the 
condition of affairs that really existed, and that which the 
“Erin” led the “British Columbia” to believe existed, no blame 
can be attributed to her. If the boom light had been of such 
a description and so situated, or if the vertical lights had been of 
such a description that it or they conveyed a reasonable intima
tion to the “British Columbia” of the true state of affairs, then 
1 should have found that she had negligently contributed to th*- 
collision, but as the matter stands I am forced to the conclusion 
that she was misled as to the nature and length of the tow, and 
also that the channel was, unknown to her, improperly and dan
gerously blocked against lier. The point is that the officers of 
the “British Columbia” were never placed in the position of 
being compelled to consider the taking of any other steps than 
those they did take on the facts as they were unfortunately made 
to appear to them. I can only reach the conclusion that this 
collision was occasioned by the “Erin's” negligence in four par
ticular», viz. : (1) shewing misleading lights (see The “Devon
ian,” [1901] P. 221) ; (2) too long a tow; (3) insufficient lights 
on the boom; and (4) losing control of the Imom and blocking 
the channel, as to which this case is stronger against her than 
that of The “Athabasca” (1890), 45 Fed. 651; wherein that 
vessel was held justified in breaking through a raft 1,200 feet 
long, in daylight, in the River Ste. Marie. Some apt cases on 
this question of the duties and responsibilities attendant upon the 
towing of booms, rafts and low-lying craft, are: The “Alicia .1.
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Washburn” (1884). 19 Fed. 788; The ”John II. May" (1892), 
52 Fed. 882; The ”Gladiator” (1897 ', 79 Fed. 445; The Con
solidation Coal Company, Limited, v. The “Admiral Schley” 

1902), 115 Fed. 378; The “Patience” (1908), 167 Fed. 855; 
X, Y. O. & W. Ry. v. Cornell Steamboat Co. ( 1911), 193 Fed. 
380; and Ilarb. Commrs. of Montreal v. The ”Universe” (1906), 
10 Can. Ex. R. 352.

As to the light that was rarried on this boom. I have decided 
only that it was insufficient and have said nothing as to the 
number Oif lights that should have been carried on it, or on booms 
or rafts of varying lengths in these waters, because that is not a 
matter for me to decide, but is one to be brought to the attention 
of the Federal Government by those interested, and this case 
shews the importance, and indeed urgency of the matter, not only 
for the benefit of mariners, shipowners and lumbermen, but for 
the protection of the travelling public.

Action dismissed.
Annotation—Collision (8 I A—2)—Shipping.

In Montreal Harbour Cotnrs. V. 88. “In ire me," 10 Can. Kxcli. R. 3.V2, it 
wa- held under the circumstance# of the ease that the “Bay «State" and 
tow were in fault upon the following grounds : ( 11 Because the barge “Bath’’ 
had no pilot, and no pro|>er look-out was kept on the “Bay State" or her 
tow; (2) those in charge of the “Bay State" and her tow neglected to take 
the precautions required under the special circumstances of the ease, the 
tow ropes being too long, and no attempt having been made to shorten 
them. The "Bay State" had no lookout, and she made no signals to the 
tow or to the SS. “Universe," which she appears to have sighted before 
the “Universe" saw her; (3) there was no additional tug to control the 
tow, more particularly the Inst barge, the "Bath;” (4) neither the steam 
barge “Bay State" nor the barges in tow exhibited proper regulation 
lights, though they had got under way, and the collision occurred before 
sunrise; (5) the steam barge “Bay State" and tow should not have taken 
the St. Alary’s current, a# they did, with the tow in such condition as it 
was proved to be, more particularly in view of the position of the dredges 
of the Harbour Commissioners, and the place where they were moored, of 
which the pilots on board the "Bay State" and “Berkshire" were well 
aware; (6) after the collision occurred the steam barge "Bay State" and 
her tow continued down to Queliec without stopping to enquire what dam 
age had been done. It was also held, that the screw steamer “Universe" 
and the dredges of the Harbour Commissioners were not at fault, and 
that the Boutell Steel Barge Company, the owners of the steam barge 
"Bay State," and of the barge# “Berkshire" and "Bath,” and the said 
steam barges “Bay State and “Bath" are liable for all the damages result
ing from the collision: Montreal Harbour ComminHionerê v. S8. “t’nii'ene" 
amt 88. “Bay 8tate,n 10 Can. Exeh. R. 352. 31 Que. S.C. 10 ( Dunlop. 
UJ).

Where a barge while lieing towed by a steam tug in the waters of Lake 
Huron was stranded by the careless navigation of the tug. -uch careless- 
ne»s subsisting in the faulty steering of the tug and failure to give proper
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Annotation [continued)—Collision (§ I A—2)—Shipping.

direction# a# to the steering o>f the tow, coupled with the absence of a 
proper lookout on the tug, the tug was liable in damages to the owners 
of the barge. Under the circumstances of the case the appellants wen- 
entitled to the benefit of the limitation of liability mentioned in R.S.C. 
1886, ch. 7ft. sec. 12, namely $38.92 for each ton of the tug's tonnage, 
without deduction on account of engine room : Waldic V. Fui I urn. 12 Can. 
Exch. It. 395; Sewell v. 77ir British Columbia Towing ami Transportation 
Company. 9 Can. S.C.R. 527, was explained and distinguished.

In order to bring himself within the remedy provided by sec. 20 (c) 
uf R.S.C. 1906, ch. 140. a party must prove affirmatively that there was 
negligence on the part of some officer or servant of the Crown; to shew 
merely that an accident had occurred is not sufficient to establish a prima 
facie rose of negligence : Western Assurance Co. v. The King. 12 Can. 
Exch. R. 289; Dubé V. The King. 3 Ex. C.R. 147. followed. McKay's Sons 
v. The Queen. 0 Ex. C.R. 1, referred to and explained.

Where the captain of a ship neglects, in the “special circumstances” of 
the peril then imminent, to observe the dictates of the highest prudence, 
and especially the just and peremptory measures of precaution which the 
rules of navigation enforce, the ship is liable for damages arising from 
. collision :—Held, that the profits that would have been made if the 
collision had not taken place are recoverable as part of the damages, and 
are not too remote : Lake Ontario and Bag of Quinte Steamboat Co. V. Ful- 
ford, 12 Can. Ex. R. 483.

When the master of a ship, in danger of collision with another ship, 
instead of porting his helm puts it to starboard and so makes the col
lision inevitable, the absence of a signal required by a local regulation 
to be given by the other ship in such circumstances, does not relievo the 
ship primarily responsible for the collision from full liability if the omis
sion to give such signal did not contribute in any way to the accident: 
Tucker v. The "Tccumseh.” 10 Can. Exch. R. 149. See also Tucker v. 
The “Tecumseh,” 10 Can. Exch. R. 44.

For other cases on collisions due to negligence, see Butt V. “Dorothg 
1 E.L.R. 139 (N.S.) ; “Ocland” v. “Regulus6 E.L.R. 587; “Kelvin
Austin” v. "Lovett,” 35 Can. S.C.R. 616; “Tarter” v. "The Charmer.” 7 
W.L.R. 417; “Brigitte” v. “Forward ,” 9 Can. Exch. R. 339; “Cadwcll” v 
“C. F. Bielman.” 10 Can. Exch. R. 155; “Kennedy” v. "The Surrcg." 11
B. C.R. 499; “Canadian Lake and Ocean Navigation Co. v. "Dorothy," 10 
Can. Exch. R. 163; "Wandrian” v. "Hatfield,” 38 Can. S.C.R. 43; Bryce v.
C. P.R., 13 B.C.R. 440 ; Montreal Transportation Co. v. New Ontario Co., 
40 Can. S.C.R. 160; “Rosalind” v. "Senlac.” 40 Can. S.C.R. 54; "Harbour 
Commissioners of Montreal v. "Albert M. Marshall,” 34 Que. S.C. 299, 12 
Can. Exch. R. 178.
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BROWN v. GRAND TRUNK R. CO. ONT.
Ontario Supreme Court. Trial before Meredith, CJ.C.P. March 14. 1913. g ç 

1. Death ($ II—5)—Right of action*—Workmen's compensation. 1913
Under the Ontario Workmen's Compensation for Injuries enact- _ ‘

ments giving any person entitled in ease of death “the same right Mar* 
of compensation as if the workman had not been a workman,” the 
‘ * same right of compensation” means that which is conferred by the 
Fatal Accidents Act, 1 Geo. V. (Ont.) eh. 33.

2. Death ($ II B—10)—Who may maintain action — Apportioning
claimants’ loss.

In apportioning money recovered under the Fatal Accidents Act,
1 Geo. V. (Ont.) ch. 33, and under the Ontario Workmen’s Compen
sation for Injuries enactments, the true guide must be the actual 
pecuniary loss of each of the claimants, and the statute as to distribu
tion of decedents’ estates furnishes no satisfactory guide.

3. Death ($ II H—10)—Who may maintain action—Apportionment of
claimant’s loss.

Money recovered under the Fatal Accidents Act, 1 Geo. V. (Ont.) 
ch. 33, or the Ontario Workmen’s Compensation for Injuries enact
ments, may properly be apportioned by the Court in one of two ways :
(1) by finding the amount of pecuniary damages which each of the 
claimants has really sustained, and if the whole be more or less than 
the fixed sums, awarding to each his proper proportion ; or (2) by 
finding the proportion which the right of each bears to the others, and 
dividing the amount available accordingly.

4. Death ($ II B—14)—Right of action — Step-children — apportion-

Infant step-children of the deceased who were dependent upon him 
for support have a right to share in the distribution of the proceeds 
of money collected under the Ontario Workmen’s Compensation for 
Injuries enactments or the Fatal Accidents Act, 1 Geo. V. (Ont.) ch.
33, as damages for his death through the negligence of another, 
though in the apportionment of the fund they would not be entitled 
to as large a sum as would be children of deceased’s own.

Action brought by the plaintiff as administratrix of her statement 
deceased husband, and as his widow, for damages caused by his 
death through the negligence of the defendants.

Judgment was given for the plaintiff.
U. V. McPherson, for the plaintiff.
I). L. McCarthy, K.C., for the defendants.
V. W. Harcourt, K.C., for the infants.

Meredith, C.J.C.P. :—This action came on for trial at the Meredith, 
Hastings assizes ; and, after a jury had been called but before C , C P- 
they were sworn, a compromise was effected between the parties 
out of Court, and judgment was afterwards directed to be en
tered, in accordance with its terms, for the plaintiff, for $1.500 
damages.

The action was brought by the plaintiff as administratrix of 
| her deceased husband, and as his widow, for damages caused by 
his death, through, it was alleged, the negligence of the defend

ants; and in the pleadings it was stated that there were no eh il-
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dren, the claim being made altogether in the widow's interests. 
But, after judgment had been directed to be entered in accord
ance with consent minutes filed, it was stated that there really 
were four step-children—children of the plaintiff by a former 
husband—whose right to damages should he taken into con
sideration.

The plaintiff was thereupon called and heard at length on 
the subject of the disposition of the damages; and it was there
after directed that all such questions should stand over for 
further consideration before me at Chambers, together with an 
application to be made for an allowance to the mother, out of 
any part of the damages that might be awarded to the children, 
for their maintenance, after notice to the Official Guardian, 
who should represent them; and that has now been done.

The widow is 32 years of age, and the children, 6, 8, 9, and 
11, and they all reside with and are supported by her at Belle
ville. Neither she nor any of them has any other means or any 
property.

There is nothing to indicate whether the liability of the de
fendants was a liability directly under the Fatal Accidents 
Act, 1 Geo. V. ch. 33, or only under the Workmen’s Compensa 
tion for Injuries enactments; and so there would not be suffi
cient ground for restricting the rights of the parties to those 
conferred by the latter enactments, if they be more restricted 
than the other as to the persons who may recover damages; 
but I cannot think they are. Under the Workmen’s Compensa
tion for Injuries enactments, “any person entitled in case of 
death shall have the same right of compensation as if the work
man had not been a workman . . . ” The same right of 
compensation must mean that which the Fatal Accidents Act 
alone confers; and, therefore, the provision that the amount 
recovered “may ... be divided between the wife, husband, 
parent, and child” must mean the wife, husband, parent, and 
child provided for in that enactment; and “child” there in
cludes step-son and step-daughter.

There is no doubt of my power to apportion the damages; 
that is expressly provided for in the Fatal Accidents Act, sec. 
9; but the difficulty of so doing is increased by the fact that the 
amount recovered is an arbitrary sum.

Different methods have been adopted in dividing money 
thus recovered: in some cases statutes of distributions of de
ceased’s estates have been taken as the guide, and indeed in some 
States seem to have been made, by legislation, to govern; but, 
except where they are made by legislation to rule, they cannot 
be the best guide; and they would be helpless in this case. That 
which the law says ought to be done with the property of an 
intestate is obviously no very strong evidence of that which he
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would have done witli his means if lie had not been killed. The 
true guide must be the actual pecuniary loss of each of the 
claimants.

The only damages which can bo recovered, in such an action 
as this, are reasonable damages, for pecuniary loss only, sustained 
by persons coming within the provisions of the Acts giving such 
a right of action—limited, in some cases, to a maximum fixed 
amount.

Accordingly, there seem to me to be but two ways in which 
an apportionment can rightly be made in cases such as this: 
first, by finding the amount of pecuniary damages which each of 
the claimants has really sustained, and, if the whole be more or 
less than the fixed sums, awarding to each his proper propor
tion: or. second, by finding the proportion which the right of 
each bears to the others, and dividing the amount available 
accordingly; and the latter method is better applicable than the 
former to the circumstances of this case.

The case would be quite different, in the apportionment of 
the damages, if the children were the deceased's own. It is im
probable that, had he lived, they would have fared, in a pecuni
ary sense, from his bounty, as they would, by reason of his duty 
as well as his bounty, had they been his own ; and it is quite 
probable that any of such benefits ns they might have received 
through his earnings would largely have been only indirectly 
through his wife, their mother.

There is, I think, enough evidence now before me to warrant 
a finding that the pecuniary losses of the children altogether are 
equal to no more than one-half of that of the widow.

The children’s shares of the damages I apportion among 
them as follows: the youngest six, the next eight, the next, nine, 
and the oldest eleven, all thirty-third parts of the fund. The 
method I adopt in such apportionment, in the circumstances of 
this case, is: a tixed age applicable to the four when forisfamili- 
ation is probable, and when, at all events, each should be able, and, 
if the step-father had lived, would probably be obliged, to fare 
for himself and herself: then allow to each an equal share each 
year, from the death of the step-father until the fixed age is 
reached. Taking $500 as the amount available, the shares in 
money would be about $162, $140, $106, and $92.

Then, in regard to the application for payments to the mother 
out of the children’s shares: the best plan that I can suggest, in 
the interests of mother and children, is, that the whole amount 
recovered in the action bo paid into Court to their credit, and 
that half-yearly sums of say $75 be paid out to the widow for 
their joint support, benefit, and welfare until the fund is ex
hausted, or until other order shall be made; the mother to
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been so applied before each half-yearly payment shall be made; 
with liberty to any one interested to apply to vary the order, at.

Grand
Trunk
R. Co.

any time, should circumstances change in any material way.
If the widow be unwilling to accept this plan, her two- 

thirds of the net proceeds must, of course, be paid to her when 
demanded; but the infants’ shares must be paid into Court 
to their credit, in the proportions I have mentioned; and no

Meredit h,
CJ.C.P.

order will be made at present for payment out of any part of it ; 
it will be better to wait for six months or so to test such 
method as the mother may see fit to adopt for their and her 
maintenance and welfare.

Judgment for pta ntiff.

ONT. NEY V. NEY.

ac.
1913

Ontario Supreme Court, Britton, J. March 10, 1913.
1. Infants ($IC—11)—Custody—Paternal kiuht as auainst mother

—CONDUCT OF PARENTS.
Mar. 10. Where a wife has voluntarily left her husband and two children, 

aged one and three years, respectively, “merely to scare the husband." 
and the husband takes her at her word and both husband and children 
live for about three years with the husband’s parents ami separate 
and apart from the wife, and where the wife then applies to the Court 
for the custody of the elder child, the custody of both children will 
be awarded to the husband if it appears that the interests of the 
children will be better conserved in that way.

L\ Divorce and separation ($VA—46)—Action for alimony—sépara
tion— Vnproved infidelity charges.

An offer on the part of the wife to return to her husband whom 
she ha<l left voluntarily is dispensed with for the purposes of her 
action for alimony by the fm-t of the husband making and persisting 
in allegations of infidelity against her unsupported by any testimony 
at the trial.

[t'erris v. terris, 7 O.R. 496, specially referred to.]

Statement Action for alimony.
Order made granting alimony to wife and custody of child

ren to husband.
L. F. Ilf yd, K.C., for the plaintiff.
T. C. Robinette, K.C., for the defendant.

Britton, J. :—The plaintiff and defendant were married at 
Toronto on the 5th May, 1906, lived together as man and wife, 
and two children—a boy and girl—were born. Almost from 
the first, the married life of these parties was not a happy one. 
The plaintiff in her evidence charges the defendant with cruelty 
and abusive language ; but in her atateinent of claim the charge 
is that of abandoning the plaintiff and, without just cause, re
fusing to live with and maintain her.
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The defendant alleges that the plaintiff was of a peculiar 
disposition, and given to ungovernable fits of temper; that at 
times she was kind, and at other times abusive, to the children. 
The plaintiff admitted striking the defendant at least on one 
occasion, but said that she was provoked to do so by the defend
ant. There was a great deal of quarrelling between the two, 
and not wholly the fault of either one.

On the 10th August. 1909, the defendant was due to return 
home from his work between five and six o’clock in the after
noon. Just before that time, the plaintiff, having given the 
children their supper, prepared to leave the house. According 
to her own story, she left the children in a back room, she going 
to a front room: and, when her husband entered by the back 
door, she went out of the house by the front door. The plaintiff 
told a neighbour that she intended to leave her husband. She 
went to a friend’s house and remained away all night. The de
fendant, not finding the plaintiff, inquired of the neighbour, 
and got the information that the plaintiff had gone. He did not 
appear to be at all agitated or concerned, but simply remained 
all night with his children, and the next morning went with 
them to his father’s home—both father and mother living not 
far away.

About 9 o’clock or a little later the following morning, the 
plaintiff returned to the house, saw neither husband nor chil
dren, and she, in turn, did not seem to care about their absence. 
The plaintiff remained in the house, making her home there, and 
making no request to or claim upon the defendant. After a 
little, the plaintiff moved out, stored the furniture, and. later 
on, sold it. not accounting to the defendant for the proceeds. 
The defendant did not ask her to account.

Ever since, the plaintiff has maintained herself by her work 
as a dressmaker, and has, apparently, been very comfortable 
and financially successful. While the plaintiff was living alone, 
the defendant made no offer to assist her, and did nothing for 
her support. For a considerable time after the plaintiff left 
the house, she had no communication with her husband, and 
made no effort to see him or speak to him.

In 1910, it is said, the plaintiff preferred a charge against 
the defendant for non-support; but nothing came of it.

In 1911 on more than one occasion, the plaintiff desired to sec 
the children, but made no request to the defendant to take her 
back or for support.

This action was commenced on the 23rd January, 1912, but 
was not brought to trial until the fith February last.

In the action the plaintiff complains that the defendant has 
improperly kept the children from her, and avers that she has 
done nothing to disentitle her to the custody of the children.
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On the .'10th October. 1912, the defendant filed his statement 
of defence. In it he claims the custody and control of the 
children. After the filing of the statement of defence, and on 
or about tin- 'list October, 1912. the plaintiff captured her son 
Marshall, who has remained in her custody ever since.

The defendant thereupon obtained a writ of habeas corpus, 
addressed to his wife, to bring up the body of the child Marshall. 
On the 22nd November, 1912. tin* application of the defendant 
came before Mr. Justice Middleton in Chambers, and it was 
ordered that the application be referred to the Judge at the 
trial of the present action.

If the matter had rested as it was on and after the 10th 
August, 1909, until the commencement of this action, the ques
tion of the plaintiff’s right to alimony would have been some
what difficult, in view of the many decisions in actions for ali
mony.

The plaintiff' voluntarily left her husband’s house, in the cir 
cumstances mentioned, evidently intending that the defendant 
should believe that she did not intend to return. She says she 
only intended to scare the defendant ; but the defendant took 
her at her word. Then the plaintiff' has not been in need of 
assistance from her husband, and bas not asked for it. It would 
be difficult, in these circumstances, to say that the defendant was 
living apart from the plaintiff without her consent or against 
her wish.

The case, however, does not rest there. The plaintiff- 
whether she is to any extent penitent or not, or whether for the 
sake of her children—now avows that she was always willing to 
live with the defendant: and, when giving her evidence at the 
trial, she said that she was willing to return to her husband. 
It did appear a somewhat reluctant consent, but it was consent.
all the same.

The defendant, in his statement of defence, charges the 
plaintiff with want of chastity, and names a man with whom the 
plaintiff “had formed an improper intimacy.” No evidence was 
offered to sustain this allegation. The plaintiff denied it.

In these circumstances, with such a charge not withdrawn 
and not proved, the plaintiff would he entitled to alimony with
out a willingness to return to her husband. Even if the de
fendant offered to take the plaintiff' back, still persisting in the 
unproved charges, the plaintiff would be entitled to alimony, 
and any offer on her part to return would b* dispensed with. 
Pirns v. Ferris, 7 O.R. 496. although reported mainly on the ! 
question of costs, bears out my view.

But here the defendant is not willing to tike the plaintiff , 
hack. lie absolutely refuses to do so. He heard his wife’s evi g 
dencc ns to her innocence. He was not able to produce any evi-
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donee ns to her guilt; and yet lie refuses. There is here the 
plaintiff’s unqualified consent to return to her husband, and 
the defendant’s unqualified refusal to receive her.

In these eircuinstances, the plaintiff is entitled to judgment 
for alimony, with costs.

As to the amount, the plaintiff is not in need; upon her own 
statement she has earned money and saved it, and can continue 
to do so. The amount should not he large; and 1 fix it, until 
otherwise ordered, at $4 a week.

As to the custody of the children, I am of opinion that in this 
ease the paternal right must prevail. The boy, Marshall, was 
born on the 6th December, 1906, and so is over six years of 
age. The girl. Dorothy, was l>orn on the 1st July, 1908, and is 
four and a half year* old. It is important that these children 
should, if possible, be kept together and in the house and home 
where the defendant has his residence. The defendant must so 
arrange that the children shall he so kept by him. He is able to 
do it; I believe him quite sincere in his desire to have the child
ren and to maintain and educate them for their good.

I do not doubt the love of the plaintiff for her children; but 
she is not, at present, in such a home of her own as is necessary 
for the welfare of these children. To secure such a home anil 
maintain it—as would be necessary—would trench upon the 
plaintiff’s resources to such an extent as greatly to embarrass 
her. Even with the sacrifices the plaintiff would be willing to 
make, the children could not be as well eared for with her, work
ing as she must to maintain them, as in a properly organised 
household, where the defendant would be with them during 
reasonable hours, apart from his working-time.

Then it must not he forgotten that the plaintiff took the 
choice of abandoning these children, when much younger than 
at present, to the defendant. Whether to “scare” her husband 
or not, the act of the 10th August. 1909, was not a kind or 
motherly one.

On the other hand, I have considered the argument that the 
defendant admittedly was convicted at Whitby of an offence 
which was greatly to his discredit. The defendant says that he 
was improperly convicted. However that is. I have considered 
the case as if the offence was committed. This is a painful case; 
both parties are to some extent under a cloud. Apart from this 
offence, the defendant’s reputation and character are good.

I do not think that the husband, by anything he has done, 
lias abandoned his right” to the custody of his children.

1 have endeavoured to consider the rights and feelings of the 
mother, as well as of the father, the welfare of the children, 
their surroundings, the chances for education and improvement 
—in short, I have looked at this ease having in mind the cases
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mother must restore the boy to the father; and the order will be 
that the father will have the custody of the children.

Net

Net.

The order will make provision for the access of the mother 
to the children, so that she may see them at reasonable intervals, 
and at convenient times.

Britton. J. The children will be maintained by their father in a home 
where, together, they and their father will reside.

Subject to what may be said in settling the terms of the 
order, I think the plaintiff's visits to the children should not 
be more frequent than once every three weeks, upon twenty- 
four hours' previous notice, and that the visits should be in the 
afternoon between 2 and 5.

Full provision will be made in the order and care will be 
taken to prevent anything being done that will not be for the 
good of the children.

There will be no costs to either party of the proceedings 
apart from the alimony action.

Order for alimony to wife and
custody of children to husband.

ONT. SIMMER80N v. GRAND TRUNK R. CO.

8.C.
191.1

Ontario tiuprenic Court. Trial before Middleton,,/. April 9. 1913.

1. Masteb AND «estant (1II K 5—266)—Liability—Verson ix change— 
Bbakemax oivino signals.

April 9. A brakeman standing on the ground and giving signals to the en
gineer of a locomotive engaged in transferring cars from one track 
to another, is a person in charge or control of the engine, within the 
meaning of see. 3, sub-sec. 5 of the Workman's Compensation for In
juries Act, R.S.O. 1897, ch. 100.

[Allan v. flrand Trunk If. Co., 8 D.1*R. 607; Martin v flrand Trunk 
If. Co., 8 D.L.R. 590, applied; and see Annotation to this case.]

Statement Action for damages for injuries sustained by the plaintiff 
while in the defendants’ service as a brakesman upon a train, 
owing, as the plaintiff alleged, to the negligence of another 
brakesman, who at the time was in charge of the engine. 

Judgment was given for the plaintiff for $1,500.
W. 8. McBrayne, for the plaintiff.
D. L. McCarthy, K.C., for the defendants.

mddkioe, I. Middleton, J. :—The plaintiff was employed as a brakesman 
upon the flrand Trunk Railway. A car situated upon a transfer 
siding had to be removed for the purpose of placing it upon an 
industrial aiding. This car was the second car upon the transfer 
siding; and, in order that it might be removed, it was neces-
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sary that the two cars should he drawn from the transfer on to 
the main line, and that they should then be backed so that the 
second car would he free of the switch leading to the transfer. 
The first car would then be pulled forward and backed into the 
transfer, and the engine could pick up the car desired and take 
it to its destination.

The train crew consisted of an engine-driver, fireman, and 
two brakesmen—the plaintiff and one Bryant. When the cars 
were drawn from the transfer on to the main line, the brakes 
were not entirely free, and the plaintiff, who was upon the cars, 
went to the forward end for the purpose of releasing the 
brakes. When the car was backed upon the main line, it was 
necessary for the brake to be applied, so that the car would not 
be carried too far after it was freed from the train.

As soon as the engine started to back, the coupling was re
leased. The plaintiff, having released the brakes on the forward 
car, was passing to the rear ; and, just as the signal to the engine- 
driver to reverse and go forward was given by Rrvant, the 
brakesman standing upon the ground—whose duty it was to 
signal—the plaintiff was about to step from the forward car to 
the rear car. At this instant Bryant spoke to him, saying 
“Jump on the end car.” Not clearly distinguishing what was 
said, the plaintiff, instead of immediately stepping across the 
space between the ears, hesitated for a moment, and then stepped. 
It was too late, as the momentary delay was sufficient to cause 
the end ear to separate from the engine and the front car; and 
the plaintiff fell to the ground ; fortunately being able to throw 
himself clear of the rails. Both feet were seriously injured, 
and this action is brought.

In giving his evidence, the plaintiff did not state his case 
clearly, although he told the facts accurately. He stated that 
there was no fault in anything done by the engine-driver or 
fireman; there was no jolt which threw him off the car. The 
accident would not have happened had it not been for his momen
tary hesitation by reason of his failure to grasp what was said 
by Bryant.

The jury found that there was “negligence on the part of the 
defendants through the defendants’ employee not seeing plain
tiff was on the other car before the cars parted;” which means 
that, in the view of the jury, it was incumbent upon Bryant, the 
brakesman upon the ground—whose duty it was to give the 
signals for the motion of the engine—to have seen that the plain
tiff reached the rear car before the signal was given which 
caused the engine to stop and permitted the cars to part.

AUm v. Grand Trunk B, Co* 8 D.L R. 897, I O.W N 12 
and Martin v. Grand Trunk Ii. Co., 8 D.L.R. 590, 4 O.W.N. 51. 
27 O.L.R. 165, justify the finding that Bryant was in charge or
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control of the engine, within the meaning of see. 3, sub-sec. 5, of 
the Workmen's Compensation for Injuries Act; and 1 think that 
the jury might well come to the conclusion at which they have 
arrived, that Bryant, who knew that it was the plaintiff’s duty 
to go upon the rear car, ought to have seen that the plaintiff was 
safely there before giving the signal in question.

At the trial, counsel for the defendants did not desire the 
question of contributory negligence to be submitted to the 
jury; so that, in this view, the plaintiff is entitled to recover 
$1,500, the amount awarded by the jury.

Judgment for plaintiff.

Annotation—Master and servant i 8 HE 5—2601—Assumption of risks—
Superintendence.

Subsec. 5 of see. 3 of the Workmen's Compensation for Injuries Art. 
R.S.O. 1897, eh. 1(H), should receive » liberal construction in the interests 
of the workman. An employer may be responsible for the negligence of 
an employee resulting in injury to another employee, although the on»* 
injured is in authority over the other. In an Ontario cose the plaintiff 
was foreman of a railway yard of the defendants, ami M. was his assist 
ont and subject to his orders. In carrying out the plaintiff's orders M. 
gave a wrong direction to the driver of the yard engine, by reason of 
which the plaintiff was struck by the engine and injured. The engine 
driver testified that he took his instructions from M.:—Held (Lennox, J., 
dissenting), that there was reasonable evidence that M. was, on the occa
sion in queetion a person in charge or control of the engine, within the 
meaning of sub-sec. 5; and, upon the findings of the jury in an action to 
recover damages for the plaintiff's injury, the defendants were responsible 
for the negligence of M.: Martin v. fJrand Trunk K. Co., 8 D.L.R. 500. 27 
U.L.R. 165.

Whero a brakeman engaged in coupling cars at night is injured by rea
son of the negligence of the engineer in charge of the locomotive in fail
ing to wait for a new signal to start, it having been prearranged between 
the two that the brakeman was to give such signal by lantern, the master 
is liable under sub-sec. 5 of sec. 3 of the Workmen's Compensation for 
Injuries Act, making an employer responsible “by reason of negligence ot 
any person in the service of the employer who has the charge or control 
of any points, signal, locomotive, engine, machine or train upon a railway, 
tramway or street railway": Allan v. Grand Trunk It. Co., 8 D.L.R. 69", 
4 O.W.N. 325.

In the case of McLaughlin v. Ontario Iron and Steel Co., 20 O.L.R. 
335. an overhead crane in the defendants' factory, operated by electric 
power, was used to raise and move heavy castings from place to place. 
M„ the man who operated the crane, sat in a cage which ran upon 
rails, ami from it he regulated the movement of the crane; when the crane 
was brought to the place where it was to be used, it was lowered anil 
raised according to the direction of the foreman, who stood on the ground 
below, near the casting which was to be moved. The crane had been in 
in> where the plaintiff, a foreman moulder, was working, and he had told M. 
that he did not require it any more, and, while M. was moving it away.
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Annotation l continued) Master and servant 18 IIE 5—260)—Assumption 
of risks—Superintendence.

it was raised above the plaintiff's head, the vaille parted, ami a heavy 
hook attached to the cable fell and injured the plaintiff. In an action 
to recover damages for the injuries sustained, the jury fourni that the in
juries were caused by the negligence of M. in hoisting the hook ami the 
sheaf of the crane over the plaintiff's head and letting it come in contact 
with the drum or something unknown, thereby breaking the cable:— Hr Id, 
that M. was a person having the charge or control of an engine or machine 
upon a railway or tramway within the meaning of clause 5 of sec. 3 of 
the Workmen's Compensation for Injuries Act, R.8.O. 1H97, ch. 160; and 
the defendants were answerable for his negligence. Clause 5 was held to 
lie much wider in its scope than as it stood in the first Ontario Act. 4$» 
Viet. ch. US, which dealt with this subject.

For a general discussion of the law relating to negligence of n fellow 
servant, where an action is brought to recover under this section of the 
Workmen’s Compensation for Injuries Act. where there is a person in a 
position of superintendence whoso orders resulted in injury to the plain 
tiff, see Brulott v. Grand Trunk Pacific A’. Co., 24 O.L.R. 154.
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8HANTZ v. CLARKSON.
Ontario Supreme Court, Middleton, J. May 15, 1913.

1. CORPORATIONS AND COMPANIES ($VK—221)—EFFECT OF PURCHAHE OF
stock—Right of action.

An assignment of a share of stock in a company, made more than 
one month after a winding-up order was entered, although nut pro
ceeded with, is inoperative as a transfer of stock to qualify the trans
feree to sue to set aside a sale of the assets of the company by the 
assignee of the company for the benefit of creditors, on the ground 
that one of the inspectors of the estate was interested in the purchase.

2. Akhkinmkxth for creditors ( $ III B—20)—Salk of assets—Suit to
vacate—Right of stockholder to maintain.

Vnder an assignment by a company of its assets upon trust to apply 
the proceeds in payment of its debts and to pay any balance to the 
company, any right to sue to set aside a sale of the assets made by 
the assignee, upon the ground that one of the inspectors of the estate 
was interested in the purchase, is vested in the liquidator and not in 
a creditor or shareholder.

3. Assignments for creditors (8 III H—20)—Sale of assets to inter
ested party—Validity.

A sale by a company's assignee for the lienefit of its creditors was 
not vitiated on the ground that an inspector of the estate was inter
ested in the purchase, though he had not formally resigned his posi 
tion, where he • i■ • i not participate in the negotiations leading uti ti
the sale, and his act in signing a memorandum on the margin of the 
conveyance was purely formal and at the suggestion of the purchaser.

4. Parties (8 II A6—05)—Assignment for benefit of creditors—Sale
TO INSPECTOR—SUIT TO AVOID.

In an action to set aside a sale of the assets of a company made 
by its assignee for the benefit of creditors liecnuse one of the inspectors 
<»f the estate was interested in the purchase, any question as to his 
right to retain profits derived by him cannot In- considered, if neither 
the company nor the inspector is a party to the action.
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Shaxtz

Action by Oilman B. Shantz, on behalf of himself and other 
creditors and shareholders of Jacob Y. Shantz & Son Company 
Limited, to set aside a sale of the assets of the company by the 
defendant Clarkson, the assignee of the company for the benefit 
of creditors, to the defendant Gross; upon the ground that one 
Jacob B. Shantz, an inspector of the estate, was interested in 
the purchase.

The action was tried before Middleton, J.. without a jury, at 
Berlin, on the 13th May, 1913.

M. A. 8ccord, K.C., for the plaintiff.
IV. N. Tilley and If. II. Varmentcr, for the defendant Clark

son.
IV. C. Chisholm, K.C., for the defendant Gross.

Middleton, J. :—On the 28th February, 1912, the company 
made an assignment to the defendant Clarkson of all its assets, 
upon trust to sell and convert the same into money, and to apply 
the proceeds in payment of the debts, and to pay the balance, if 
any, to the company.

(The learned Judge then referred to a proceeding for the 
winding-up of the company and the making of a winding-up 
order, which did not become effective.]

On the 19th March, a meeting of the creditors was held. Mr. 
Jacob Shantz. Mr. Butler, and Mr. Whitehouse were appointed 
inspectors. The inspectors met immediately after the share
holders’ meeting, and instructed the assignee to draw up an 
advertisement for the sale of the business ns a going concern.

An advertisement was accordingly published, but the side was 
not proceeded with pursuant to it, as the plaintiff desired a post
ponement, hoping that lie would be able to make financial ar
rangements which would enable him to purchase the property, 
and organise a new company in such a way that the creditors 
would receive payment in full, and that he and other members 
of the old company, who had become personally responsible to 
creditors, would in this way be relieved from liability.

The sale was accordingly adjourned until the 2nd May. In 
the meantime, and before the date first fixed for the sale, iin 
arrangement had been entered into between the plaintiff and his 
brother, the inspector, Jacob Shantz, by which Jacob was to 
assist in the purchase and to take stock in the proposed new 
company.

Upon this coming to the knowledge of the assignee, he in
formed Jacob that he ought at once to resign, as it would be im
proper for him to be interested in the purchase while still in
spector. Mr. Shantz did not formally retire, but accepted the 
view of the assignee, and withdrew from the meeting of inspec
tors: and thereafter, save as to the formal execution of the con-
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veyance, took no part as inspector. He did not learn anything, 
in his capacity as inspector, not otherwise fully known to him; 
and he took absolutely no part in the subsequent sale.

Quite unknown to the assignee, Jacob Shantz had been 
negotiating with the defendant Gross. Gross was interested in 
the company, and was contemplating purchasing if D. B. Shantz 
(the plaintiff) did not himself purchase: so as to protect the cre
ditors and to minimise his own loss as a creditor and os surety. 
Jacob Shantz, in all that he did, acted with perfect openness and 
propriety. Ilis position was known both to the plaintiff and to 
Gross. If his brother could purchase, as he expresses it, he “was 
with him;” if his brother failed to purchase, then he “was 
with Gross” to aid him.

When the property was offered for sale, a reserved bid of 
$75,000 had been fixed by the assignee and the other two inspec
tors. The best bid was made by Gross, who offered $70,000. The 
$75,000 was a sum estimated as being required to pay the credi
tors in full.

The offer made by Gross was rejected, and the negotiations 
were continued; the plaintiff hoping for and seeking delay, be
lieving that he might yet be able to obtain financial assistance; 
but it was plain to all concerned that this hope would never 
he realised. Finally—after notice to the plaintiff—the assignee 
and the inspectors other than Shantz agreed to accept $70,000 
from Gross; Gross assuming all liabilities incurred by the as
signee after the date of the assignment, so that the $70,000 should 
be available for the creditors. It now appears that this sum 
will be sufficient to pay the creditors in full, or almost in full.

The sale was a good sale, and, in the interest of all concerned, 
it should not be interfered with unless there is no other alterna
tive.

The plaintiff, prior to the liquidation of the company, had 
held some 459 shares of the capital stock; hut before that date 
he had, with the assent of the company, transferred this stock.

On the same day that the company assigned—the 28th Febru
ary, 1912 — Shantz himself executed an assignment for the 
benefit of his creditors.

In these two ways he had at this time divested himself of all 
title as stock-holder. He is not shewn to he a creditor of the 
company.

Apparently for the purpose of giving trouble, the plaintiff 
obtained an assignment from his wife of one share of stock, which 
she held. This assignment is put in at the trial, and bears date 
the 2nd April, 1912. I have suspicion as to that being the actual 
date of the assignment. This assignment is not shewn to have 
been in any way approved ; and, being made more than a month 
after the date of the winding-up order, is inoperative as a trans-
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fer of stock ; hut it may operate as an assignment of any dividend 
which might be payable to the shareholders as the result of the 
liquidation.

It is by virtue of the supposed ownership of this share that 
the plaintiff claims a locus standi to maintain this action. lie 
issued his writ on the 18th May, 1912, after the contract with 
Gross, but before a conveyance had been made in pursuance of 
that contract—the conveyance being dated the 20th May, and 
registered on the 27th May, after the registration of the lis 
pendens in this action. In the meantime a new company had 
been incorporated ; and Gross, on the 21st May, conveyed to it. 
This company has been in possession and operating the plant for 
the year during which this action has been pending; and the 
$70.000 paid by Gross has been held by the assignee.

I think the plaintiff fails, for various reasons.
First, he has not been shewn to be either a creditor or share

holder. On the evidence, there is no suggestion that he was a 
creditor; and I think the transfer to him of the one share of 
stock after the date of the winding-up order did not make him a 
snareholder.

Secondly, I do not think that the right of action, if any, is 
vested in the shareholder. Under the trust deed, the creditors 
are first to be paid, and the money is then to be held for the 
company. Even if a shareholder or creditor, the plaintiff does not 
represent the company. The rights of the company are vested in 
the liquidator.

In the next place, although Jacob Shantz had not formally 
resigned his position as inspector, he was given to understand 
that he could not take any part in the deliberations of the inspec
tors, by reason of his contemplated interest in the plaintiff’s pro
posed purchase; and from that time on he took no part whatever 
in the negotiations leading up to the sale. It cannot be said that 
he in any way abused a fiduciary relationship.

It is true that Jacob Shantz signed a memorandum in the 
margin of the conveyance to Gross. This, it was said, was done 
at the request of the purchaser, who deemed it essential to per
fect the conveyance. But his act in joining in the conveyance 
was purely formal.

The case is entirely different from any of the eases cited, 
because there was no knowledge on the part of Clarkson that 
Shantz had any interest in the purchase made by Gross. There 
was no collusion in any sense of that term. Clarkson, voicing 
the views of the creditors, desires to affirm the sale. In no other 
way can these creditors expect to receive payment in full of their 
claims. They have no interest in setting aside the transaction.

If the sale was at an undervalue—which is not alleged—the 
creditors are not concerned; the company alone is interested.
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Gross was not disqualified from being the purchaser. It was 
open to him to hid. If Shantz, the inspector, by reason of his 
sub-contract, is disqualified from keeping for himself any profits 
he may make out of the transaction, that is a matter that cannot 
now be dealt with; for the company, who alone could claim it, 
and Shantz, who alone could he liable, are not before the Court.

I would be the first to deprecate any attempt to narrow the 
beneficial equitable doctrine which precludes a person occupying 
a fiduciary position from himself purchasing without the con
currence of all concerned ; but this case illustrates what has often 
been pointed out, that doctrines must not he pushed
to such an extent as to produce a palpable absurdity. When 
it is realised that in this case an insolvent man, who has assigned 
for the benefit of his creditors, takes a transfer of one share in a 
company in liquidation and seeks to set aside a sale of property 
made by the assignee of the company, which has secured to the 
creditors payment in full—a result which the plaintiff hoped 
for. hut proved unable to bring about—and that this action is 
brought just at the critical moment of the clasing of the trails- 
action, and has resulted in withholding $70,000 from the body of 
creditors for a year, and when it is not suggested that any other 
shareholder of the company has any sympathy with the conten
tion put forward by the plaintiff, it is seen how utterly devoid 
of any semblance of equity this action is.

The action is dismissed with costs.

Action dismissed.

LARCHER v. TOWN OF SUDBURY.
Ontario Supreme Court, Lennox, ./. May 13. 1913.

1. Dedication ($ I A—3)—Public highways—Acts constituting dedica

That n patentee of lam I, in subdividing it. agreed to open a public 
romi along a given line, that a road was opened and its limits defined 
by a fence, ami that the patentee and his grantee performed statute 
labour on the road for Révérai years, shews an intention to dedicate 
the road as a public highway.

2. Dedication ($ I A—3)—Highways—Acts of patentee.
An owner of land is bound by his acts, both before and after issu 

anee of a patent, shewing an intent to dedicate it as a public highway.
[Bevrridpe v. Crcelman, 42 U.C.R. 29. and Rue v. Trim, 27 dr. 374. 

referred to.]
3. Highways ($ I A—1)—Municipal succession to township's rights.

When certain territory which formerly constituted part of a town 
ship Itecame part of a town, the town succeeded to the rights and obli
gation* of the township concerning land in that territory dedicated 
aa ■ highway.

t. Dedication ($IA—3)—Highways—Maintenance of gates—Effect.
Proof of maintenance of gates across a road is not controlling on 

the question us to whether it was dedicated as a public highway, where
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the evidence of intent to dedicate is clear, and it does not appear that 
the dedicating owner or his grantee maintained or sanctioned the gates, 
«hile it is shewn that there was never any interruption of user of the 
road, since time does not run and obstructions do not count against 
the Crown.

0. PLANS AND PLATS ($ I—3)—MUNICIPAL POWERS—APPROVAL OF PLAN.

Inadvertent action of a town council in approving a plan for a sub
division of land not shewing a public road previously dedicated by a 
land owner, does not affect the town's right to subsequently assert 
the existence of such highway, as against a purchaser of land ad
joining the road who knew of its existence, and of the town’s claim 
thereto, especially in view of the Land Titles Act. R.8.O. 1M97. eh. 
138, sec. 26, in force at the time of the filing of the plan, providing 
that all registered lands are to be taken to be subject to any public 
highway, etc., subsisting; and in view of the provisions of the Con 
solidated Municipal Act, 3 Kdw. VII. (Ont.) ch. 19. secs. 629, <132. for 
proceedings to close or dispose of public highways.

Action for trespass to land claimed by the plaintiff as his, 
but asserted by the defendants to be part of a highway.

A. Lemieux, K.C., for the plaintiff.
O. E. Buchanan, for the defendants.

Lennox, J. :—The land in dispute in this action is part of 
the west half of lot 4 in the 4th concession of the township of 
McKim, in the district of Nipissing. This half lot, 160 acres, 
was patented to Samuel Robillard on the 19th May, 1893, and is 
now within the limits of the town of Sudbury. Robillard was 
in rightful possession as locatee from 1887 or 1888, and made his 
final payment to the Crown on the 15th April, 1893.

Before the patent, Robillard determined to subdivide; and, in 
selling to Edward Dubreuel and Edward Dubreuel junior, he 
agreed to open a public road, where the road in dispute is now, 
connecting what is now Murray street with the portion of the 
said half lot lying north and east of the Junction creek. There
upon the Dubreuels entered into possession of their respective 
parcels, the road was opened, a bridge built by Robillard and 
Edward Dubreuel the younger; and the elder Dubreuel, as 
owner of the land now owned by the plaintiff, defined the limit 
of the roadway and of his own land, as the same is now con
tended for by the defendants, by erecting a brush fence be
tween his property and the roadway as it was then recognised 
by all parties interested, from near the south-easterly corner 
of the bridge, curving south-westerly until it intersected the 
easterly boundary' of Murray street as it now is. It has been 
satisfactorily established that this brush fence was replaced 
by a better one, and this again by a post and wire fence; all 
built by Dubreuel the elder. These posts are there yet, and 
they marked an undisputed easterly boundary of the defend 
ants’ alleged highway until the plaintiff attempted to extend 
his boundary westward by building a fence along the eastern 
side of Murray street and cutting off access to the road and
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bridge in question. This road and the road beyond the bridge 
were laid out and formed, and a connecting bridge built, just 
where the present bridge stands, fully a quarter of a century 
ago.

The plot of land owned by Dubreuel the elder became the 
property of Mr. J. H. Clary. He subdivided and filed a plan. 
That portion of it affecting the issues in this action are lots 6, 
8, 7, and 9, now owned by the plaintiff. This plan shewed no 
road except Murray street touching upon or crossing these lots. 
It bears this certificate: “Sudbury, July 20th, 1906. The Coun
cil of the Town of Sudbury, three-quarters of the members 
thereof being present, hereby resolve that we hereby approve of 
this plan." This bears the corporate seal and is signed by the 
Mayor and clerk. Murray street, the only street shewn, is less 
than 66 feet wide. Upon this endorsement the plaintiff prac
tically rests his case; and the effect of it has to be determined 
in this action. Before dealing with this point, however, it will 
be necessary to consider and determine whether or not, 
prior to the endorsement of this certificate, the roadway in 
question had become “a common and public highway."

I have come to the conclusion, upon the evidence, that both 
Robillard and his grantee clearly intended to dedicate the road 
in question as a public highway, and recognised and treated it 
as a highway, by doing statute labour upon it and otherwise, 
for a number of years. It is true that the bridge and the first 
fence may have been built before the patent issued, as in Brvrr- 
irff/e v. Creelman, 42 U.C.R. 29, and Bar v. Trim, 27 Or. 374: 
but here there was a continuous offer until it was accepted and 
acted upon by the Township of McKim, as I shall shew. Al
though not a complete dedication at the time, perhaps, the 
owner was bound by his acts, both before and after the issue 
of the patent, as held in the two cases above quoted. As a 
matter of fact, however, neither the patentee nor the adjoin
ing owner did anything at any time except in recognition and 
furtherance of the dedication.

Distinguishing between the road and the bridge, Robillard 
says that the township took over the road definitely in 1891; 
and the minutes of council bear this out. On the 6th May, 
1891, they appointed a special committee to report as to rebuild
ing the road near the bridge. There was a special meeting 
for consideration of the report on the 13th May, and it was 
then resolved to do the work by “statute labour tax," and that 
it be done “under the supervision of Robillard as pathmaster 
for that section where the road is used." The minutes of the 
27th August, 1891, contain a resolution to call for tenders for a 
bridge—said to be another bridge upon the road in question. 
The minutes of the 8th October, 1891, record the appointment
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of Xavier Pilton to oversee the expenditure of the poll-tax of 
the township where he resides, and give acknowledgments, etc.

The Town of Sudbury succeeded to the rights and obligations 
of the township when this territory became a part of the town. 
When that happened has not been shewn—but it was evidently 
before the 6th August, 1896. From that date, the town records 
shew occasional expenditures on road and bridg., amounting to 
about $380.

I ain clearly of opinion, then, that on the 20th July, 1906, 
when the certificate approving of plan M. 59 was endorsed, tin- 
disputed land—the road in question—had become and was a 
common and public highway of and within the town of Sud
bury.

I dealt with the question of gates at the trial. The only 
reliable evidence was as to gates north of the bridge, and so 
north of the land in question. If the evidence was pointed to 
the question of dedication, it fails, as the evidence of intent and 
dedication is clear, and it is not suggested that Robillard or his 
grantees maintained or sanctioned a gate, and Robillard’s evi
dence is clearly the other way. There never was any interrup
tion of user, and time does not run and obstructions do not 
count as against the Crown.

Now as to the question of the effect of the alleged approval 
by the council. Does this act effect a conveyance or surrender 
of the highway or estop the municipality Î Clearly not. As 
to estoppel. I am of the opinion that there may be cases 
in which this doctrine will grip and hold an individual 
clothed with absolute power, and yet not bind a muni
cipal corporation to the act or neglect of its statutory agent. 
In the latter, the question “What were the powers conferred 
upon the council 1" must be met. Rut, aside from this, there 
are no equities in support of it. The evidence shews that the 
council if it was the act of the council, simply blundered. It is 
shewn too that Mr. Clary, for whom the plan was made and 
filed, never intended that it should touch or interfere with 
the highway, and did not know in fact that the subdivision em
braced land covered by the highway. These are not, perhaps, 
determining points in themselves. But they are secondary 
considerations when inquiring as to the vital points connected 
with a plaintiff invoking estoppel.

The action is without merits. The roadway was an open, 
travelled, and conspicuous highway—visible to everybody. The 
plaintiff knew of it, saw it, inquired about it, and knew that 
the defendants claimed it, before he bought. He saw the Iwun- 
dary-fence, and must be taken to have known that what he 
bought outside that line of posts was not land, but a law 
suit with its precarious results. I cannot give judgment for the
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plaintiff upon the ground of estoppel. It was not shewn that 
the plaintiff as a matter of fact knew about this plan at all ; but, 
as it is filed, he has perhaps a right to say that he had legal 
notice of it. Take it in this way, and what had he the right to 
conclude? That the street, not being shewn upon the plan, was 
surrendered or closed ? I don’t think so. Sudbury registra
tions are under the Land Titles Act. Under sec. 26 of the Act 
in force at the filing of this plan, R.S.O. 1807 ch. 138, and under 
sec. 24 of the present Act, all registered lands, without any 
notice thereof upon the registry, are to be taken to be subject to 
“any public highway, any right of way, watercourse, and 
right of water and other easements,” subsisting in reference 
thereto. And in 1906, under R.S.O. 1897 ch. 138, sec. 109, it 
was not necessary, as it is now under the Land Titles Act of 
1911, sec. 105, that the plan should shew ‘‘all roads, streets 
. . . or other marked topographical features within the 
limits of the land so subdivided.” In fact, as a matter of 
law, at that time and under that Act, subject to one exception 
only, the land-owner, without consulting the council, could file 
any plan he liked. The exception is to be found in sec. 110 
of R.S.O. 1897 ch. 138, and sec. 630 of the Municipal Act, 
which prevent the establishment of a street or highway of less 
than 66 feet in width without the consent of the council “by a 
three-fourths vote of the members thereof.” The council, 
therefore, only spoke as to the width of Murray street, and 
consented to its being only 50 feet. They had jurisdiction to 
sign for that purpose, and only for that 4 urpose; and that is 
what they did approve of in fact, as shewn by the reference to 
“three-fourths” of the members in the certificate itself. Any
thing beyond this would he ultra vires. The result is obvious. 
The plaintiff had a right to infer the council’s approval of the 
narrow street; and, buying upon the faith of this, he has the 
right to rely upon this road as a highway and outlet. Estoppel 
should aid him to this extent, and no further.

Is there any other way of putting it for the plaintiff? I 
think not, but there is a stronger way of putting it for the 
defendants, and this because there are statutory methods pro
vided by which alone highways can cease to be highways. This 
highway remains the property of the town until closed or dis
posed of under the provisions of the Municipal Act. The rights 
of persons interested to be heard and the requirements as to 
notice by posters and publication in a newspaper and provision 
for a substituted road and compensation, in some cast's, must all 
be accorded and strictly complied with before a highway can 
be legally stopped up, altered, diverted, sold, or disposed of 
by the municipal council: Consolidated Municipal Act, 3 Edw. 
VH- ch. 19, secs. 629, 632: eases collected in Biggar’s Muni-
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cipal Manual, pp. 352.3. The counsel could not, therefore, 
by the casual and equivocal act referred to, deprive the cor
poration and the public of this valuable and necessary high
way for the benefit of a man buying with his eyes open. The 
council, however, have not been blameless, and the defendants 
are, therefore, not entitled to costs.

There will be judgment dismissing the action without costs.

Action dismissal.

BOARD OF GOVERNORS OF KING'S COLLEGE. 
WINDSOR v. POOLE.

Ontario Supreme Court, Kitty. May 14, 101.1.

I. Wills (gill D—100)—Provision an fob dkbt or legacy—Conditions 
of CODICIL.

A will revitiny that ‘ •»» soon iih the obligations on my pcrHonnl tin<| 
real estate have been ilischargetl, inclmling the payment of $0,000 t<. 
the Vnivereity at Winder. N.S., for which 1 gave my ‘note of hand.' " 
certain disposition shonhl he made of testator's property; and letters 
acknowledging delivery of such note payable at his death, shews an 
intention to make the payee a creditor of his estate, and not a mere 
legatee; thus rendering invalid the terms of a codicil whereby he 
subsequently attempted to impose a condition on the manner and terms 
of payment.

L\ Bills and notes ($ I B—14)—Payment of notes not pkodvced-
RllillT TO INDEMNITY BOND.

In paying a note which was given by testator and which has Is-cn 
lost or is not produced, his executors are entitled to a bond of indent 
nity against it from the payee.

couth (g 1—0)—Right to au-owancr—Action against f.xbcttoks.
On judgment against executors on a note given by their testator, 

but not produced, costs should not be awarded where it is not their 
fault that the note has not been produced, and they had no knowledge, 
until after the close of the pleadings, of the existence of letters upon 
which the liability rests; but the executors are entitled to lie paid their 
costs, as lietween solicitor and client, out of the estate.

Action hgainst the executors of the will of the Reverend 
Jacob Jehosophat Salter Mountain, deceased, to recover $5.00(1, 
and interest from the date of his death, the 1st May, 1010. as 
a debt due, or, in the alternative, for payment of that sum as 
a legacy, with interest from the 10th May, 1911.

The Alumni of King's College Windsor, a corporate hotly, 
were added as defendants at the trial.

./. G. Hark ness, for the plaintiffs and added defendants.
It. C. Smith, K.C., for the original defendants, the executors.

Kelly, J. :—By paragraph 19 of his will, dated the 25th 
June, 1902, the testator made the following declaration : “It is 
my desire further that ns soon as the obligations on my personal 
and real estate have been discharged, including the payment of
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$5,000 (five thousand dollars) to the University at Windsor, 
N.S., for which I gave ‘my note of hand,’ then all my real estate 
in Cornwall, Ont., in the Isle of Wight . . . shall he” dis
posed of as the testator then directed. In a codicil dated the 
Hth April, 1903, he directed that “the $5,000 (five thousand dol- 
larsï referred to in my last will and testament as set apart for 
the benefit of the University at Windsor, Nova Scotia, he paid 
by my executors to the Alumni Association of King’s College, 
to be held by them in trust for said University, on condition of 
its remaining as heretofore in the town of Windsor, Nova Scotia, 
and its being conducted according to the intention of its original 
founders, as it now is:” and he further directed that the interest 
only on the sum was to be handed over from time to time to the 
treasurer of the Board of Governors of the University.

The “note of hand” referred to has not been produced, 
though it is dear, from evidence to which 1 shall presently refer, 
that the testator delivered it to the plaintiffs or their representa
tive prior to the making of the will.

In December, 1912, after the pleadings herein had been 
dosed, there were discovered in the basement of the Church of 
England Institute in Halifax, letters written by the deceased to 
the Bishop of Nova Scotia (Dr. Courtney), in some of which 
reference was made to this $5,000. In one, dated the 27th 
November, 1897, where the testator speaks of the necessity of 
making a new will owing to his marriage, lie says: “Neverthe
less, I don’t think that my bequest to my dear old Alma Mater 
would otherwise have been vitiated by my subsequent marriage, 
because of the formal note of hand by which, at your suggestion, 
I further obliged myself in the same behalf, and then enclosed 
it to the secretary of the Alumni. Still it is just as well to make 
assurance doubly sure, lest possibly the question might be raised 
and cause trouble. As it now is, this claim would count among 
my debts, and be the first on my property, even before my 
funeral expenses.”

In another, dated the fitli January, 1903, he says: “I also 
take the liberty of asking you to send me a copy of the ‘note of 
hand’ I sent you some years ago for $5,000 (five thousand 
dollars) payable after my death to the University of King’s 
College, Windsor, Nova Scotia. I have not been able to find the 
copy I must have of it somewhere.”

The statements made both in the will itself and in these let
ters indicate that a note for $5,000 was made by the testator, 
payable at his death. There is also the evidence, in his own 
written acknowledgments, that the note was delivered over 
From this I find a clear intention to make the payees creditors 
of his estate.

It is evident that he adopted this course deliberately, so as
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to place the holders of the note in the position of creditor rather 
than of legatee. That being so, the attempt by the codicil to 
put a condition on the manner and terms of payment could not 
have any effect as against what I find to be a debt of the testa
tor then existing. While we have the clear evidence of the 
making and delivery over of the note, there is no evidence that 
it, or the obligation it represented, was satisfied by payment or 
otherwise in the lifetime of the deceased; and I think that the 
estate should now pay to the plaintiffs the $5,000 and interest 
thereon from the 1st May, 1910. the date of the testator’s death, 
such payment to be in full satisfaction of the note and obliga
tion of the testator and of the $5,000 mentioned in the will and 
codicil.

The note having been lost, or in any event not being forth
coming, the executors will, at the time of payment, hi- en
titled to a bond of indemnity against it from the plaintiffs.

It is not the fault of the executors that the note has not been 
produced; and until after the close of the pleadings they had no 
knowledge of the existence of the letters which are a material 
part of the evidence. This is not. therefore, a case where costs 
should be awarded. The executors will, however, lie entitled to 
be paid their costs, as betxveen solicitor and client, out of the 
estate.

Judgment for plaintiffs.

CLEVELAND v. GRAND TRUNK R. CO.
Ontario Supreme Court (Appillatr Division). Mulock, CJ.Ex., Clutr.

Sutherland, and Ldtch. JJ. May 15, 1913.

1. Master and servant ($IC—10)—Contract ok employment—Avtiihh
1TY OF FOREMAN.

A railway company is not liable to an employee as for breach of 
an agreement by it* foreman to allow such employee, na pay for hie 
services an<| in addition to per diem wages, to cut huv growing on 
the company's premises, where the wages proper agreed upon were at 
the maximum rate which the foreman, who employed him. was auth
orised to allow, and where there was no shewing that the foreman 
was authorized to bind the company by the agreement respecting the 
hay. though it was his duty to sec that the hay was removed.

Appeal by the plaintiff from the judgment of the Judge of 
the County Court of the County of Hastings, withdrawing the 
case from the jury and dismissing the action, which was brought 
to recover damages for breach of a contract alleged by the plain- 

E. G. Porter, K.C., for the plaintiff.
D. L. McCarthy, K.C., for the defendants.

Mulock. C.J. Mulock, C.J. ;—The evidence shews that the plaintiff was. 
on the 3rd October, 1911, employed as section-man on the de-
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fendant company’s railway, by their foreman William Murphy; 
and shortly thereafter was appointed by Murphy as lamplighter 
for the company at Belleville, at the wage of *1.50 per day. 
the maximum rate paid by the company to lamplighters; and 
Murphy had no authority to exceed that rate.

After working for a week or two as lamplighter, the plain
tiff, according to his evidence, told Murphy: “I will keep this 
job steady if you will give me the hay that grows there at the 
east end of the yard. Mr. Murphy said: ‘If you keep this 
job steady, the hay is yours; until such time as that hay is fit 
to cut, the hay is yours.’ ... I said, ‘All right, sir. I 
will.’”

The plaintiff continued as such lamplighter until some of 
the hay was ready to cut; and, upon going to cut it, he found 
a portion of it already cut, and removed, by a man named Pal- 
mateer, apparently with the consent of the company; and the 
action is for damages caused by the breach of the alleged con
tract to give the hay to the plaintiff.

The plaintiff, during his period of service as lamplighter, 
was paid in money at the rate of $1.50 per day.

Murphy, who was called by the plaintiff, testified that he 
had authority to hire the plaintiff as a lamplighter at a rate not 
exceeding $1.50 per day, and that it was part of his (Murphy’s) 
duty each year to see that the hay in question was cut and re
moved; and that, in order to effect such purpose, he was author
ised to give it away to any one, in consideration of such re- 
moval ; and he swore that the giving of the hay by him to the 
plaintiff was a pure gift for the purpose of securing its removal, 
and not by way of an addition to the plaintiff’s wage*.

The plaintiff’s contention, in substance, is, that he was to 
receive an addition to his rate of wages, not in money, but in 
kind, viz., in hay; but there was no evidence to submit to a 
jury of any authority in Murphy to bind the company to a 
contract for an increase of wages—such increase to be paid to 
the plaintiff, not in money but in kind, viz., by giving him any 
property (for example, hay) of the defendant company in be
half of such service.

I, therefore, think that the learned trial Judge was right 
in withdrawing the case from the jury and dismissing the plain
tiff’s action; and this appeal should be dismissed, and with costs, 
if the defendants require them.

Clute, and Leitch, JJ., concurred.

Sutherland, J., dissented. After setting out the facts and 
quoting portions of the testimony given at the trial, he said:—

I think that there was evidence of a contract set up and testi
fied to by the plaintiff that should have been submitted to the
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Statement

jury. The question of the agency of Murphy and its scope were 
also matters which, upon the evidence, the plaintiff was entitled 
to have go to the jury.

The plaintiff, on his motion by way of appeal, asks for a new 
trial, and I think this should be granted. The defendants on 
the appeal contended that the hay, under the circumstances, was 
an interest in land ; and, as there was no contract in writing, as 
required by the statute, the plaintiff could not succeed. The 
contract set up by the plaintiff, however, was, that, if he con
tinued to work at hip employment until the hay was ready to cut. 
it would thereupon become his, provided he cut and cleared 
clean.

I do not think that, under these circumstances, the hay could 
be considered an interest in land.

I would allow a new trial, with costs of the appeal to the 
plaintiff.

Appeal dismissed, Sutherland, J„ dissenting.

FIELD v. RICHARDS.

Ontario Supreme Court, Middleton, J. May 15, 1913.

1. TRESPASS ($ IC—18)—CUTTING TIMBER—MEASURE OK DAMAGES.

In an action for trespass upon plaintiff's land and for wrongfully 
catling timber therefrom, defendants, having been allowed by ordi-i 
of Court to remove the timber cut, subject to plaintiff's right to dam 
ages, must answer for its then value—not us standing timber, but :i> 
it then was in the log.

\haulkner v. tlreer, 10 O.L.R. 123; Greer v. taulkner, 40 Can. > 
C.R. 399. referred to.]

2. COSTS ($ I—4)—RIGHT TO ALLOWANCE—INJUNCTION.
On judgment for plaintiff in an action for injunction against, aa i 

•lamages for. trespass upon lands and for cutting timber therefrom, 
ho is entitled to costs, though defendants acted innocently in the tre- 
pass, especially where they could have avoided prosecution of the action 
lieyond an injunction motion by admitting their wrong ami by sub 
mitting to an injunction.

\Cooper v. Whittingham, 13 Ch.D. 501, referred to.]
Pleading (DM-95)—Admissions—Scope or issues.

Damages for wrongfully cutting timlier on plaintiff's land is 
properly awarded against two co-defendants, where no issue as to the 
sole liability of one of the defendants was raised at the trial and 
where the statement of defence admitted the responsibility of both for 
the cutting.

Action for an injunction and damages in respect of trespass 
and cutting timber on the plaintiff’s lands.

The action was tried before Middleton, J., without a jury, 
at Bracebridge, on the 8th May, 1913.

K. C. Levesconte, for the plaintiff.
J. E. Jones, for the defendant.
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Middleton, J. :—The plaintiff owns lot 15 in the 12th con- ONT.
cession of the township of McLean, intersected by a bay of Lake s r
Menominee (often called Rat Lake). The lands are wooded, 1913

and were purchased for use as a summer residence. The patent -—
reserves “an allowance of one chain in perpendicular width 
for a road on the shore.” Warne, the patentee, purchased the Richards.

Middleton, J. :—The plaintiff owns lot 15 in the 12th con
cession of the township of McLean, intersected by a bay of Lake

and were purchased for use as a summer residence. The patent 
reserves “an allowance of one chain in perpendicular width

timber on the road allowance from the Townships of McLean 
and Ridout ; but, when lie sold the land, he did not sell the timber 
on the road allowance. O11 the 12th July, 1900, Warne, for 
$25, sold to Richards the timber on this allowance, with the 
proviso that all timber not removed by the 19th April, 1911, 
should revert to him. Richards also acquired title to the adjoin
ing lands.

In the winter of 1909-1910, Richards and his co-defendant 
Zimmerman, acting for him, cut timber and trespassed on the 
plaintiff’s lands. It is admitted that 21 trees were cut on the 
portion of the lot north of the bay, and it is shewn that 23 
trees were cut on the lands south of the lake.

A discharged employee of one of the defendants gave an 
exaggerated account of the trespass, and a motion for an in
junction was the result. The plaintiff was also ignorant of the 
rights of the defendant Richards upon the road allowance, and 
much incensed at the destruction of the trees along the shore.
On the return of this motion, the defendants were, by order,

1 allowed to remove the timber cut, subject to the plaintiff’s right
I to damages. The timber then cut was the plaintiff’s, and the

defendants must answer for its then value—not as standing 
I timlwr. but as it then was in the log. Faulkner v. Greer, Hi
j O.L.R. 123, and Greer v. Faulkner, 40 Can. S.C.R. 399, are con

clusive upon this question.
The 44 trees would eut on the average 3 logs each ; and, 

I allowing 18 logs to the M., would give about 7,000 feet—prob- 
i ably an under estimate, as some of the trees were very large.

This at $6.50 per thousand would make $45. To this must be 
j added two cords of tan bark, $10; and, I think, an allow-
j a nee should be made for the trespass and injury to the lands;
I this I fix at $50; making a total of $105.

Then ns to costs. In Cooper v. Whittingham, 15 Ch.I). 501. 
I Sir George Jessel says : “When a plaintiff comes to enforce a 
j right, and there has been no misconduct on his part—no
I omission or neglect which would induce the Court to deprive 
I bim of his costs—the Court has no discretion and cannot take 
I away the plaintiff’s right to costs. The rule is plain and 

well settled.
It is, for instance, no answer, when a plaintiff asserts a 

legal right, for a defendant to assert his ignorance of 
I such right, and to say, ‘If I had known of your right, I would
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ONT. not have infringed it.’ There is an idea prevalent that a de-
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fendant can escape paying costs by saying, ‘I never intended to 
do wrong.’ That is no answer ; for, as I have often said, some

Field
V.

Richards.

one must pay the costs, anil I do not see who else but the de
fendants who do wrong are to pay them.”

Here the defendants did not admit the wrong and submit
Middleton, J.

to an injunction, as they well might have at an early stage, and 
so have avoided the prosecution of the action beyond the in
junction motion.

Something is said, in a memorandum handed in by Mr. 
Jones, as to the defendant Zimmerman being a contractor, and 
so being alone liable. This is based on an answer made to a 
question asked late in the trial, and upon which there was no 
cross-examination. The defence admits the responsibility of 
both defendants for the cutting, and no such issue was suggested 
at the hearing.

Judgment will be for the plaintiff for the injunction sought 
and $105 damages and the costs of the suit on the High Court 
scale, including the costs of the injunction motion.

Judgment for plaintiff.

ONT. Re PATERSON AND CANADIAN EXPLOSIVES, Limited.

S.C.
1913

Ontario Supreme Court, Faleonbritlge, C.J.K.B. April 26, 1913.

1. Vendor and purchaser (8 IB—7)—Deduction for deficiency is
QUANTITY—IXXOCEXT MIRKEPHESKNTATION.

April 25. Where an intending purchaser of land under an agreement con
taining an innocent misrepresentation as to the area of the land, as
signs his interest in the agreement without knowledge of the mis
representation, merely turning over what he had acquired the right 
to purchase, and using ipsissima verba of his own contract, he is not 
liable to make an abatement of purchase mrfney for the deficiency.

[Wilson Lumber Co. v. Simpson, 23 O.L.R. 253, referred to.]
2. Vendor and purchaser (8 IB—7)—Deduction for deficiency in 

quantity—Survey.
A printed stipulation in a contract for the sale of land for a lump 

sum. that the vendor shall not be obliged to produce any abstract of 
title or any title deeds or evidence of title or survey except such as he 
may have in his own possession, does not raise a presumption that the 
parties intended a survey to lie made before closing, and, in the event 
of deficiency in acreage, to abate the purchase price.

Statement Application by the Canadian Explosives Limited, the pur
chasers, under the Vendors and Purchasers Act, for an order 
authorising them to retain out of their purchase-money the 
sum of $2,005.50 for compensation by reason of the alleged defi
ciency in the area of the lands described in the contract for sale 
between the parties.

The application was dismissed.
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Shirley Denison, K.C., for the purchasers.
R. J. McLaughlin, K.C., for the vendor.

Falconbridge, C.J. :—In the contract the land is described 
as being “the north half of lot 31, concession 1, township of 
Scarborough, county of York, together with all improvements 
thereon, being 100 acres more or less.”

The area of the land, as shewn by actual survey, is 90 f4flB0 
acres. The purchase-money is $21,000; and the purchasers claim 
that only the sum of $18,994.50 should be paid.

Mr. McLaughlin contended that I had no jurisdiction, on this 
application, to decide in effect that the purchasers are entitled 
to specific performance with abatement of purchase-money, and 
that the compensation mentioned in 10 Edw. VII. eh. 58, sec. 
4, is only compensation arising out of the contract itself. I do 
not pass upon this objection, because I think the case is not one 
in which, in any view of the case, I can give relief to the pur
chasers.

The facts of the case are as follows. The said north half was 
patented on the 23rd September, 1836, to one Robert Galbraith ; 
and in the patent the land is described thus: “All that parcel 
or tract of land situate in the township of Scarborough, in the 
county of York, in the Home district of our said Province, con
taining by admeasurement one hundred acres, be the same more 
or less, and being the north half of our Clergy Reserve, lot 
number thirty-one in the said township of Scarborough.”

The said half lot has always been described in the same man
ner, and always remained in the family of the original patentee 
until the transactions now in consideration.

By writing bearing date the 28th June, 1912, F. D. Gal
braith, a descendant of the original patentee, entered into an 
agreement for the sale to Paterson, the present vendor, of the 
said half lot, describing it in the same way, for the sum of 
$18,000. Within a very few days the present agreement of pur
chase was made. The agreement between Galbraith and Pater- 

I son has never yet been consummated by the making and delivery 
of a deed. In other words, Paterson simply sold his option or 
agreement, at a profit of $3,000. There is no allegation whatever 
of any want of good faith on the part of any of the persons in
terested.

Mr. Denison based an argument on the following sentence in 
I the purchasers’ offer: “You shall not be bound to produce any 
I abstract of title, or any title deeds, or evidence of title or sur- 
I wy” (the italics are my own) “except such as you may have 

in your possession.” The contention is, that the use of the 
words “or survey” contemplates the making of a survey be
fore closing the matter: and that, therefore, this constitutes a 
contract made with a view to a possible abatement.
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Statement

The words in question appear as part of a real estate broker's 
printed form, and I do not think that they arc open to the con
struction which the purchaser seeks to give to them.

The cases on this subject are reviewed and discussed in 
Wilson Lumber Co. V. Simpson (1910), 22 O.L.R. 452; in the 
Divisional Court (1911), 23 O.L.R. 253.

As I said before, there is no fraud or suggestion of fraud 
on the part of the vendor. He simply turned over what he had 
acquired the right to purchase, using the ipsissima verba of his 
own contract ; and I do not think that there is anything in the 
contract itself to raise a presumption that there should be an 
abatement or even a survey of the property.

The purchasers’ application is, therefore, dismissed. Under 
all the circumstances, I shall not make any order as to costs.

Application dismissed.

BOOTH v. CALLOW.

British Columbia Supreme Court. Trial before Gregory. J. March 10.
1913.

1. Landlord and tenant (S IIB 1—14u)—Covenants for taxes—Speciai
KX< i PTIOX.

Whore n lease eontained a printed covenant that the lessee was “t • 
pay taxes" and also a later covenant that the lessee was to pay the 
taxes "on any building that lie may hereafter see fit to erect.” the for 
mer covenant may be struck out on a claim for rectification of the 
lease in accordance with the proved intention of the parties at the 
time the instrument was made.

Action by the plaintiff to recover possession of premises for 
breach of covenant to pay taxes or, in the alternative, damages. 

The action was dismissed.
Mayers, for plaintiff.
Tait and Hall, for defendant.

Gregory, J. :—It appears to me that, in the circumstances 
of the case, it is hardly susceptible of argument that she is en
titled to possession, for in addition to other circumstances she 
acknowledged the tenancy by accepting rent up to within a few 
days of issuing her writ

The lease in question is in the short form, and contains in 
the printed form a covenant “to pay taxes,” and also a later 
covenant in writing to pay the taxes “on any building that he 
(the lessee) may hereafter see fit to erect.” The later covenant 
would appear to restrict the generality of the earlier one, but 
even if it does not the defendant counterclaims to rectify the 
lease by striking out the first covenant on the ground that it 
was included by the draughtsman’s mistake, he not having 
struck it out, as it had been mutually agreed that the only
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taxes the defendant, should pay would be any additional taxes 
caused by any new buildings he might see fit to erect. This the 
plaintiff denies, and if the matter stood on their evidence alone 
I could not, in the state of the law, give effect to the defen
dants’ contention. Hut that is not the case. I regret to say 
that I am unable to place any reliance whatever on the plaintiff's 
testimony, not because 1 think she deliberately stated what is 
untrue, but because of her advanced age, her general frailty, the 
position she finds herself in; her own admissions as to her defec
tive memory, etc., etc. I am convinced she has now no clear 
recollection of what took place.

Nor can I accept the testimony of her son. He was called 
after recess, the plaintiff’s case having been closed before ad
journment. From whatever cause, nervousness, forgetfulness, 
or whatever it may have been, I was not favourably impressed. 
There is hopeless contradiction between him and his mother in 
several instances.

The defendant testifies positively that he refused to agree to 
pay the general taxes, and that the plaintiff agreed to this and to 
renew his lease for ten years if he would pay an additional rent, 
and pay the taxes on any new buildings he put up. This is 
incidentally supported by the evidence of Messrs. Johnston, 
Gower and Cashmore, and seems to be strongly supported by 
the undisputed fact that the plaintiff herself paid the taxes up 
to the beginning of the year 1013 without ever asking the defen
dant to refund them or even mentioning the subject to him, or, 
I must hold, anyone on his behalf. When the matter was first 
mentioned to him by plaintiff's son in February, 1013, he 
stoutly maintained that there was no clause in the lea.se requir
ing him to do so, and he gave a detailed account of his inter
view with the son, which the son did not deny in a single par
ticular when he gave his evidence. Neither the plaintiff nor 
her son appears to have had the slightest idea that defendant 
was to pay taxes generally until after a friend, who had seen 
the lease, told them of it. Their conduct throughout is con
sistent with the defendant’s story and not with their own, and 
leaves no doubt in my mind that it was mutually agreed as con
tended for by the defendant.

I have examined all the cases referred to by plaintiff’s coun- 
sel. hut they do not appear to me to meet the circumstances of 
this case, and the plaintiff’s argument is based on the false as
sumption that I have nothing before me but the assertion of 
defendant contradicted by the plaintiff, and upon the like as
sumption that the defendant has in some way taken advantage 
of the plaintiff.

When the lease was entered into the terms of it as con
tended for by either plaintiff or defendant were quite reason-
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B.C. able, and neither of them could then foresee that three years
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later the property would become so valuable that the taxes 
would be increased tenfold.

Callow.

To require the plaintiff to pay the taxes is to ask her to pay 
in taxes double the amount she receives in rent, and in the 
early part of the trial I expressed the opinion that that was
unfair or dishonest on the part of the defendant; but I must 
say that it seems equally unfair for the plaintiff to ask defen
dant to pay ten times (and more) taxes than it was ever in the 
contemplation of either party he should pay, particularly when 
all the increased value in the property goes to the plaintiff. I 
unsuccessfully tried to induce the parties to come to a settle
ment. I have no jurisdiction to make a new contract for them 
to meet the new conditions which have arisen, and must there
fore leave them where they stand at law. The action will be 
dismissed and defendant will succeed on the counterclaim ; the 
lease must be rectified by striking out the printed words “and 
to pay taxes” in the first covenant thereof.

As the action was caused by the defendant’s own neglect in 
not having the first covenant as to taxes struck out of the printed 
form, and as he did not counterclaim until the morning of 
the trial he is only entitled to the costs of and subsequent to 
the trial.

Action dismissed.

B.C. MACLEOD v. HARBOTTLE.

C. A. 
1913

Ftrifish Columbia Court of Appeal, Macdonald, C.J.A., and Irving, Martin, 
and Qalliher, JJ.A. April 1, 1913.

April 1. 1. Landlord and tenant ( 9 II B 2—15)—Leases—Implied covenants— 
Elevator* service.

Where nt the time of leasing of an apartment in an apartment 
house there is an elevator service therein which is reasonably neces
sary as a means of access to the apartment, a condition will be implied, 
in the absence of an express provision in the lease to the contrary, 
that the elevator service shall he maintained in an efficient way by 
the landlord; and damages are recoverable by the tenant for the 
breach which damages may be set oil against the rent.

Statement Appeal by the plaintiff from judgment of Mclnnes, County 
Court Judge, allowing the defendant’s counterclaim in an action 
for rent.

The appeal was dismissed.
R. M. Macdonald, for the appellant.
Oarrctt, for the respondent.

Macdonald,CJ.O Macdonald, C.J.O. :—The plaintiff sued for one month's 
rent of rooms on the fourth storey of his apartment house oc
cupied by the defendant, under lease for a year at $f>0 per
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month. There was an elevator in the house for the use of the 
tenants of the apartments. It is not denied that she was en
titled to the use of the elevator. Some months after lier occu
pancy began the elevator service became intermittent and in
efficient. Frequent complaints were made by the defendant and 
her son respecting the sendee. The defendant, was an old lady 
troubled with weakness of heart, and the service of the elevator 
was, as the plaintiff know, practically necessary for her ingress, 
egress and regress to her apartments.

I am bound to draw from the learned trial Judge’s conclu
sion, the inference that the inefficiency of said service is charge
able to the fault of the plaintiff. In these circumstances the de
fendant left the apartments, the rent then being paid up to the 
day of her leaving. This action is for the following month's 
rent in advance. The inefficiency of the elevator service was 
set up as a defence, and defendant also counterclaimed for dam
ages in respect thereof. The learned Judge gave judgment for 
the plaintiff for the month’s rent, and for the defendant on her 
counterclaim for damages to an equal amount. The plaintiff ap
pealed against the judgment on the counterclaim.

The learned Judge found that there was an express condition, 
contemporaneous with the making of the lease, that the elevator 
service should be efficient. I am unable to find any legal evid
ence of this, passihly because the stenographer was brought into 
the case after some evidence had been taken which was not fully 
noted. Rut, if I am right in thinking, that, when apartments 
are let in houses in which there is an elevator sendee provided 
as a means of access to the apartments, there is an implied con
dition, in the lease, that that means of access shall be reasonably 
maintained by the landlord, it is not necessary that there should 
be evidence of such verbal contemporaneous promise.

The main question involved in this appeal is an important 
one, and one upon which there appears to be no direct authority. 
Modern apartment houses are equipped with elevators for the 
convenience of tenants. The intending tenant sees the equipment 
of the house. To him an efficient elevator sendee is all-import
ant, especially if he is taking apartments several storeys above 
the ground floor. When he takes the apartments in such cir
cumstances, I think it must be assumed that an efficient elevator 
service, to be maintained by the landlord, is in contemplation of 
both parties, and if the lease is silent respecting such service, the 
Court may imply a condition or warranty that the service shall 
be maintained by the landlord, and should he fail to do so, the 
tenant has a legal remedy for the breach of the implied contract. 
The rights of a lessee of apartments in such a house are not to 
be measured by those of the lessee of an ordinary house or build
ing, nor even of a furnished house. The implied condition in
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Statement

a lease of a furnished house, that it shall be fit for habitation is 
limited to fitness at the beginning of the tenancy, and does not 
extend to continuing fitness during the term. Hut the reason 
for so limiting the condition does not apply to the promise to 
maintain an efficient elevator service, requiring, as it does, con
tinuing performance by the landlord of his obligation, and hence, 
I think, a tenant who has been denied such service unreason
ably, by which I mean by default other than that incidental 
to the service, such as delays necessitated by making repairs, or 
by reason of accidents or matters over which the landlord has no 
control, is entitled to some species of redress. Whether he can 
abandon the lease and refuse to pay rent may depend on the 
facts of the particular ease, but that he may recover damages 
I think must he conceded. While not strictly in point, the ob
servations made by the Judges in Wilson v. Finch-Hatton(}8~“ I. 
46 L.J. Ex. 480, and Sarson v. Roberts, [1895] 2 <j.B. 395, may 
be referred to as throwing light upon the principles which ought 
to be applied to cases of this kind.

In this case the right to recover damages only arises, the de
fendant not having appealed against the judgment for the 
rent. In awarding her damages the learned Judge has found in 
her favour the facts necessary to support her counterclaim. I 
think it was open to him, on the evidence, to conclude that the 
failure of the defendant to provide an efficient service was a 
negligent failure, and that this entailed upon her the loss of the 
use of the apartments for at least the period of one month after 
she left, and that therefore the damages are not unreasonable.

I would dismiss the appeal.

Irving, Martin, and Galliheb, JJ.A., concurred with the 
Chief Justice.

ir. .v.
R. M(

Steele.
(i. //.

Appcal dism issnl.

PLAYFAIR v. CORMACK.

Ontario Nuprcntc Coart, Middleton, J. April 30, 1013.

1. Broker* 161—11—Stock iirokerm—Fidvciabt relationship—Brokir i 
own stock—Profits.

An iigcnt cannot make a profit at the expense of hi» principal; ami 
a broker employed to purchase *tock who transfer* hi* own stock to 
the purchaser, cannot escape from the operation of the rule unless 
lie make* full diaclosure to his principal.

| Unit In/ v. Marshall, 4fi Cnn. S.C.R. 477, followed.]

Action to recover $4,263.57 alleged to be a balance due to 
the plaintiffs, as brokers and agents for the defendants, in re
spect of the purchase of 10,000 shares of the capital stock of 
the Swastika Mining Company Limited.
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IV. .V. Tilley, and Harcourt Ferguson, for the plaintiffs.
//. McKay. K.C., and IV. C. Mac Kay, for the defendant 

Steele.
(}. II. (Iray, for the defendant Cormack.

Middleton, J. :—The facts are not complicated. At the time 
of the occurrences in question, the defendant Steel was treasurer 
of the Swastika Mining Company. He was also the largest in
dividual stockholder. On the 18th May, an agreement was 
arrived at between the company, Steele, and the plaintiffs, by 
which the plaintiffs agreed to buy a large block of stock at 45 
cents. This stock they contemplated placing upon the market 
in such a way that the price would be speedily raised and might 
possibly reach a dollar. Steele agreed not to market any of his 
stock except through the plaintiffs.

Steele practised as a physician at Tavistock, in partnership 
with the defendant Cormack, also a physician. Cormack had 
only recently come to that village, and was a man of very 
small means. He had not theretofore had any stock transactions. 
He found himself surrounded in Dr. Steele’s office by an atmos
phere of speculation and optimism. He knew something of 
Steele’s relations to the company, partly from Steele himself, 
and partly from outside gossip. Yielding to his environment, 
Cormack determined to augment the $60 per month which he 
was entitled to draw under his partnership arrangement, by some 
of the unearned increment which it was thought the public was 
all too anxious to contribute to the fortunate owners of the stock 
in question.

On the evening of the 21st May or the morning of the 22nd, 
he had some conversation about this with Steele, resulting in a 

J determination to “plunge” either alone, as is said by Steele, or 
along with Steele, as he says; and Steele telephoned to Martens, 
the partner of the plaintiff firm having the matter in charge, in
quiring whether stock could be purchased, and informing 

I Martens that a medical friend of his was desirous of buying 
| some stock if he could purchase on time. Martens consented, 
a and Cormack sent a telegram on the 22nd May, “Buy for me 
I sixty days five thousand Swastika.” It is important to note that 
I no price is named. The brokers, having received this telegram,
■ did not purchase the stock from any outsider, but “put 
| through” a transaction upon the Toronto Stock Exchange. As 
i explained by Martens, this means that, desiring to sell stock 
B which he holds and at the same time having a customer who
■ desires to buy, the broker makes an offer upon the floor of the 
M Exchange to buy or sell at a price named by the broker. No
■ one desiring to sell or buy at that price, the broker himself sells 
■to the secretary of the Stock Exchange, and then buys from the
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secretary; the traasaetion thus being regarded as an actual 
transaction, intends to fix the market-price. This course, 
it is said, was justified by by-law 26, sec. 7, of the Stock Ex
change.

1 should have mentioned that when Playfair, Martens. & 
Co. (the plaintifTs) made the arrangement with the mining 
company, although the transaction was carried through in their 
name, they w'ere acting on behalf of themselves and Warren. 
Gzowski, & Co., and that, as between these two brokerage firms, 
they were to share equally in the profits and losses of the trans
action. This partnership was called in the evidence the “syndi
cate.”

The transaction thus “put through” upon the floor of the 
Exchange was treated as a sale by the syndicate, and Playfair, 
Martens, & Co. credited the syndicate with the proceeds; thus 
treating themselves as purchasers. They then sold to Cormaek 
at this price, plus two and a half cents, to represent their brok
erage and parrying charges. In pursuance of this, they sent to 
Cormaek a bought note stating: “We have this day bought for 
your account and risk 5,000 .Swastika at 62, sixty days buyer's 
option; commission $50; amount $3,150.” Playfair, Martens, & 
Co. in this way profited as members of the syndicate by half 
the difference between 45 and the price at which the transaction 
was put through, 59i/o, in addition to their charges for carry
ing and brokerage.

No discharge of the fact that they were the vendors was at 
any time made by them. They justify this course of procedure 
by the view that the fact that they offered to buy or sell at this 
price on the open market can be taken as fixing the market-price.

In a similar way a second purchase of like amount was made 
by Cormaek on the 8th June.

Contrary to expectations, the stock did not go up but steadily 
went down. Cormaek renewed from time to time; and finally, 
in January, 5,000 shares were sold at 24* j, and in February 
the remaining 5,000 at 23% and 23* Ô. The proceeds were 
credited, leaving the balance now claimed.

These sales are not in any way impeached, and were carried 
through by a transfer of the stock from the mining company to 
the purchaser. No stock was issued on the former transaction.

It is conceded that the rule which prohibits an agent em
ployed to purchase from transferring his own property, ami 
from being himself the vendor, would prevent the plaintiffs 
from recovering if the transaction is to be regarded—as it 
has been regarded by the plaintiffs—as a brokerage transaction. 
The plaintiffs n?ek to take the case out of the operation of this 
rule, because the defendant Cormaek, in his pleading and in



11 D.L.R. | Playfair v. Cormack. 131

an affidavit filed in answer to a motion for judgment, speaks of 
the transaction as “a purchase of stock from the plaintiffs.”

I do not think that this is sufficient. The facts are absolutely 
plain and free from any uncertainty or controversy; and the 
pleading ought to be amended so as to conform to the facts. The 
first telegram constituted the brokers agents to purchase. 
Throughout they acted as though they were agents, and they 
cannot divest themselves of that fiduciary relationship without 
making that full disclosure pointed out as being necessary in 
Bentlry v. Marshall, 46 Can. S.C.R. 477. I do not think that this 
wholesome rule can be frittered away by any suggestion that 
the purchaser must have known from the circumstances that it 
was extremely likely that the agent was transferring to him 
his own stock. Nothing short of the fullest and most ample dis
closure on the part of the agent will suffice to free him from 
disability. For this reason, 1 think the action fails.

The plaintiff’s claim against Steele is based upon the allega
tion that when Cormack purchased he purchased in truth as 
agent for himself and Steele. This claim is not made out. Cor
mack so states, but is contradicted by Steele; and the circum
stances surrounding the transaction, with the inconsistencies in 
Cormack’s evidence, compel me to find that the allegation is 
not proved. The plaintiff, therefore, fails against Steele on this 
ground as well.

Cormack claimed indemnity against Steele upon the theory 
that when the agreement to share the profit was made Steele 
agreed to bear all the loss. This theory is not supported by the 
evidence at all. The action will, therefore, be dismissed, with 
costs to be paid by the plaintiff to both defendants; and Steele 
will be entitled against Cormack to the costs of the third party 
proceedings.

Action dismissed.

MACDONALD v. HELOERSON.

Hritinh Columbia Court of Appeal, Irring, Martin, anil Oalliher. JJ.A.
April 1. 1013.

1. ('ONTBACTfl ($ H D—14"») — ('ONSTRICTION — PARTICULAR WORDS—4 4TO
I*) TIIK sqUARK THING'’—COMPENSATION—<jl,'F.HTION KOR .11 RY.

Where the plaintiff agreed to perform, ami did perform, certain 
services for the defendant, relying upon hi* promise “to do the square 
thing'1 2 * :is compensation tor such servions, tbs question to whnl 
compensation under the circumstances a promise 4‘to do the aquare 
things" importa, should bo aubmitted to the jury.

[Croasdaik v. UaU, 3 B.C.R. 3H4. distinguished.|
2. Contracts ( 1II D—145)—Coxmtbuctiox — Particular words—“To

Do THIS sqiAICK THING' '—1 OMPENHATION.
Where the defendant employed the plaintiff to perform certain aer 

vices for him, promising nx vonq»en*ation therefor “to do the square 
thing." thi* ia a promise to pay what is an adequate and reasonable
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nrive for the wr vices remlvre-l. in other wonltt n quantum meruit. (I’tr 
Martin. J.A.)

|Croaudailc v. IIall, 3 H.C.K. 3K4, ilistingulsheil; llryant v. b'liahi, 
' M A W. 114. Mpplietl. |

Appeal by the plaintiff from the judgment of Young, County 
Court Judge, refusing to allow the case to go to the jury.

The appeal was allowed and a new trial ordered.
M. A. Macdonald, for the appellant. 
liodwcll, K.C., for the respondent.

intng. j.a. Irving, J.A. :—I would allow the appeal. The case ought to 
have been allowed to go to the jury in order that it might 
decide upon the meaning of the words and actions of the defen
dant when the plaintiff asked him if he would allow him a com
mission.

Martin, J.A. :—After reading the evidence of the plaintiff as 
a whole, ils it should he read (and particularly pp. 10, 22. and 
27, of the appeal l>ook), it comes down to this, that it was open 
to the jury, as should have been left to them, to find if they be
lieved the plaintiff that the agreement between the parties was 
that the plaintiff was to receive some commission for his ser
vices, hut the amount of it was not specified, it being agreed to 
that the defendant was. “to do the square thing” with the plain
tiff in that respect. Now, if one man agrew to employ another 
to perform certain services for reward, and the other says to him, 
“how much am I going to get for this?” and he replied, “1 will 
do the square thing by you.” in my opinion that is a promise to 
pay what is an adequate and reasonable price for the services 
rendered—in other words a quantum nantit. There is no in
tention in such circumstances of appointing any one an arbi
ter to fix the compensation as, in effect, was the case in 
CroasdaiU v. If all ( 18!h*> ), 3 B.C.R. 384. If I employ a man to 
put a shingle roof on my house on the understanding that I will 
do the “square thing” by him after he has finished the job. that 
means that lie is to do a fair (or “square) job as regards mat
erial and labour and get a fair (or “square”) priee for it. Each 
of us is in one sense “relying on (the other’s) honour” (as the 
plaintiff puts it, p. 22) to act properly in the premises, but 
there is no intention of excluding the ordinary tribunals of the 
land from determining, in cast* of the default of either party, 
what their reciprocal obligations are. The defendant's idea 
heredn of doing the “square thing” by the man whose services 
he was glad to avail himself of was to pay him $30. It may he 
too little or it may be too much. The evidence is not very de
finite in one way, but. at least, the jury knew exactly what the 
plaintiff did for the defendant, and should have been allowed to 
pass upon the matter and say if the defendant did or did not do
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the adequate and reasonable, i.e., the “square” thing in the cir
cumstances. While 1 have reached this conclusion on the facts 
of this case, at the Hame time it is clear that it would not require 
much change in the language to 'bring the question within the 
principle laid down in Croasdailc v. Hall, 3 B.C.R. 384, but, as 
it presents itself Imre, it is a stronger case than Bryant v. Flight 
(1839), 5 M. & W. 114, wherein a contract to “pay something” 
was inferred.

The appeal should be allowed, with oasts, and a new trial 
ordered, the costs of the first to Ik- paid by defendant.

BC.

C. A. 
1913

Macdoxai.»

Hki.okrhox.

Martin. J.A.

Galliiier, J.A. :—In this case I think there should he a new o«uib«. j.a. 
trial. I distinguish it from Croasdaile v. Hall (1895), 3 B.C.R.
384. upon which the learned trial Judge relied. Taking the 
evidence of the plaintiff, which is not contradicted, where he 
says, at p. 10, of the appeal Imok, that the question of commis
sion was discussed, hut no amount was fixed, the defendant Ilel- 
gerson remarking that he would do the square thing with Mac
donald anyhow, it seems to me that the square thing there must 
mean what is reasonably declared, and it is a question for the 
jury to decide whether the amount of $50 offered was the doing 
of the square thing. The agreement was not what Ilelgerson 
should consider the square thing, hut what would he the square 
thing.

Appeal allowed.

GALBRAITH v. McDOUGALL ONT.
(Decision No. 8.) ------

8.C.
McDOUGALL v. GALBRAITH. 1913

Ontaiiu Supreme I >urt (Appellate f)in*ion). Muloek, t'J.Kx., Vlute, xi ir i-i
Ki'ldell, Sutherland, l.eitch, JJ. March 13. 1913.

1. Pabtxebsiiip (| I—3)—What constitute»—Shabixo i'woith—Joint
INTKHKST.

The sharing of gross return* «lot** not, in itself, create a partnership, 
whether the person* sharing Mich returns have or have not a joinc 
or omnium right or intere*t in any property from which or from 
the use of which the return* «re derived.

|ttnlhraith v. Mclhmyall. «1 D.L.R. *232. varied; Heap V. Dabnon, 13 
(Mt.X.S. 4410; Andreim x. Hugh. 24 I*.!. <’h. 38. specially referred to.l

Ax appeal by McDougall from the judgment of Britton, J., statement 
6 D.L.R. 232, in favour of plaintiff Galbraith in the consolidated 
action. Galbraith sued in an action for a declaration that plain
tiff was entitled to one-quarter of the profits arising from the 
sales of certain mining lands, and to an undivided quarter in
terest in the part not sold, and for an account under a certain 
partnership agreement between plaintiff and defendant. The
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cross-action by McDougall was for payment by Galbraith of 
one-half the cost of surveying, developing, marketing and selling 
the said lands.

The appeal was allowed and the judgment below, Galbraith 
v. McDougall, (> D.L.R. 232, varied.

McDougall owned a lot in the Whitney district of Algoma, 
which he expected to become the site of a town, and he made an 
agreement with Galbraith, dated at Montreal, the 11th Febru
ary, 1911, and signed by both parties, as follows: “In consider 
at ion of the sum of $1. receipt of which is hereby acknowledged, 
and for other good and valuable consideration, the said . . . 
McDougall transfers and makes over to . . . Galbraith one- 
fourth interest in a certain lot of land containing 160 acres 
. . . It is understood that this transfer covers all surface, 
mineral, and other rights on said property. This agreement is 
conditional on the Temiskaming and Northern Ontario Rail
way Commission locating their station on said lot. Galbraith is 
to provide the funds for surveying and laying out the property 
in town lots and other incidental expenses preparatory to offer
ing said property for sale. Said expenses are to be equally 
shared by each when the property is disposed of or when a 
sufficient sum is realised.”

A more formal document was afterwards drawn up in On
tario, dated the 29th March, 1911, and signed by the jmrties, as 
follows :—

“Whereas the party of the first part (McDougall) is the 
owner of lot 12 . . . and . . . intends laying out the 
whole or a portion of the said lot as a town-site and to dispose 
of lots therein by private sale or otherwise; and whereas it is 
necessary to secure a survey of and register a plan of the said 
town-site and to open streets upon the same and in other re
spects improve the land for the purpose of a town-site; and 
whereas the party of the second part (Galbraith) lias agreed 
to advance and pay one-half of the total cost of all necessary 
expenses in connection with the laying out, improvement, and 
development of the said town-site, together with the survey, 
plan, and advertisement of the same, in consideration of an 
undivided one-quarter interest or share in the proceeds of the 
sale or disposition of the said lot, mining rights, or otherwise :—

“Now ... in consideration of the premises and the 
terns, provisions, and conditions herein contained, the parties 
hereto mutually agree each with the other as follows:—

“(1) The party of the second part (Galbraith) agrees to 
advance from time to time ns may be necessary, or become liable 
for, one-half of all expenses incurred through the expedient lay
ing out of the said lot . . . into a town-site . . .

“ (2) The party of the second part further agrees to devote
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a reasonable amount of his time and attention to the affairs of 0NT* 
the said town-site and to assist in the laying out and improve- g c 
ment of the same and the sale thereof. 1013

(3) In consideration thereof, the party of the first part ----
agrees to and does hereby grant, assign, and give to the party of (,ALB*AITH 
the second part an undivided one-quarter share or interest in MoDouoall.
the proceeds arising from the sale of the* said town-site, in ----
lots or otherwise, the timber, and mining rights thereon, and in ‘ A en 
all profits or benefits arising therefrom in any respects what
soever.

“(4) Proper books of account shall be kept . . .
“(5) A division of the profits, if any, shall be made every 

six months, until the whole of the interests of the parties hereto 
are disposed of.

“(6) The party of the first part shall devote his time and 
attention to the requirements of the said town-site and act in 
conjunction with the party of the second part.”

The land was divided into town lots, and these were rapidly 
sold, and such part of the proceeds as was thought necessary was 
used for expenses. The receipts were approximately $30,000, 
and the expenses $12,000.

Each party brought an action against the other. Of the 
$18,000 surplus, McDougall claimed $16,500, leaving Galbraith 
only $1,500. Galbraith claimed $4,500; and the trial Judge 
gave effect to Galbraith’s claim.

McDougall appealed.
A. G. Shffht, for McDougall.
E. I). Armour, K.C., for Galbraith.

Clvte, J. (after setting out the facts at length) :—It was a Clete.,e 
joint venture in which one party owned the property, and the 
other agreed to pay half the expenses of clearing the land, lay
ing out the site, etc., in consideration of one-quarter of the pro
ceeds of the sale. He took a certain risk for a possible gain.

The chief argument addressed to the Court by Mr. Armour 
on behalf of the respondent was that this undertaking was a 
partnership and that under the rule applicable to the taking of 
accounts in such a case, the advance should be deducted from the 
gross receipts and the difference divided as profits. It is open 
to doubt whether the agreement entered into between the par
ties constituted a partnership.

Stroud, Judicial Dictionary, 2nd ed., 1415, under the heading 
“Partnership” (II. (2)) points out that “the sharing of gross 
returns does not, in itself create a partnership, whether the per
sons sharing such returns have or have not a joint or common 
right or interest in any property from which or from the use of 
which the returns are derived.” This question is more fully
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not, the terms are too clear to leave doubt as to the intention.
If the construction claimed for the respondent he the true 

one, the result will be that instead of the plaintiff advancing and
paying one-half of the expenses incident to placing the pro 
perty upon the market, he would in fact lie paying only one- 
fourth of the expenses. This arises from the fact that if the ex
penses are paid out of the proceeds of the sales, the defendant 
is paying three-fourths of the expenses, because, under the 
terms of the agreement he is entitled to three-fourths of the 
fund out of which such payment is made.

From this fact has arisen, 1 think, a misapprehension of the 
plaintiff's case.

Thus: Sales, $30.(XX), quarter of which is $7,500, is plain
tiff's share; deduct plaintiff’s share of expenses $6,000, which 
was paid out of sales, leaves a balance of $1,500, plaintiff's 
share of profits.

On the other hand, if from quarter of the sales $7,500, there 
is deducted quarter of the expenses, viz., $3,000, this leaves 
$4,500 as plaintiff’s share, having paid $3,(XX) instead of $6,000 
towards the expenses.

The effect is the same if, as the plaintiff contends, $12,000 
expenses should be deducted from sales, $30,(XX), leaving $18,000 
and then one-quarter interest allotted to plaintiff, he would re
ceive $4,500; thus contributing to the expense one-quarter in
stead of one-half, his one-half having been paid out of a fund of 
which he is entitled to one-quarter share.

The transaction must be treated as if the advance which 
Galbraith was bound to make had actually been made. Hav
ing made the advance, he is entitled to receive one-fourth of the 
whole of the proceeds, which is $7,500; but, as this would he 
the total amount which he would have received had he advanced 
the $6,ooo. the $6,000 must be deducted from tins amount, mak 
ing his profits in the transaction $1,500.

It ought not to be forgotten that, under the peculiar terms 
of the agreement, the defendant puts in his land without re
ceiving any special advantage therefrom except his three-fourths 
of the proceeds of the sales. In a word, the plaintiff ought not 
to he permitted, not having made his advances, to have them 
paid out of a fund of which he is entitled to only one-fourth and 
the defendant to three-fourths.

With deference, I think the judgment of the trial Judge 
should be varied to conform to the construction put upon the 
agreement as contended for by McDougall. He is entitled to 
costs in the Court below and of this appeal.
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As under the amendment, full relief can he given in the ONT, 
first action, the second action is dismissed without costs. s

Mulock, C.J., Sutherland and Leitch, JJ., concurred. ' " !
(iALBRAITH

Riddell, J. (after setting: out the facts) :—Much argument MoDovgai.i.
was advanced to us upon the question whether the two docu- ----
ments should he read together, or whether the latter entirely 
superseded the former. It does not seem to me that, for the pur
poses of this case, it makes any difference which view’ is taken ; 
and I do not enter into the inquiry ; but I am not to be taken 
as assenting to the conclusion in that regard of my brother 
Rritton.

Much, too, was said as to whether a partnership was formed 
or not. That, it seems to me, is also immaterial—a mere matter 
of terminology. Whether in this case one calls the relations be
tween the two a partnership or a joint enterprise or a common 
venture, their rights and duties inter se are governed by the 
document they have signed—and these are the only rights and 
duties we here consider.

The main reliance of the respondent was upon the use of the 
words “advance” and “profits”—and, if “advance” always 
meant “to pay out money which is to be later repaid,” and “pro
fits” always meant “gain made on any business when both re
ceipts and disbursements are taken into consideration.” there 
would he foundation for his contention. But “advance” often 
means “pay” (Words and Phrases Judicially Defined, sub 
von) ; and that this is its meaning here is. 1 think, shewn in the 
recital No. 4.

Nor is “profit” or “profits” wholly unambiguous. The 
primary meaning is “benefit or advantage,” and that meaning is 
found very frequently indeed. See Words and Phrases Judi
cially Defined, sub voce, p. 5661. “There is no single definition 
of the word ‘profits’ which will fit all cases:” per Far well,
J.. in Bond v. Borrow, 119021 1 Ch. 353, at p. 366.

From the whole document it is, to my mind, clear that what 
was intended was this: McDougall, owning the land, agreed 
that, if Galbraith would pay one-half of the “expenses,” he 
should receive one-fourth of the proceeds of the sales. No doubt, 
hv a minute analysis of the agreement, arguments may be found 
against this interpretation ; but, while we are to examine such 
a business document with care, we are not to scrutinise it 
microscopically or dissect it as with a scalpel. Taking the docu
ment as a whole and in connection with the circumstances of its 
formation. I cannot agree with the learned trial Judge.

A confusion of thought sometimes seems to arise by the use of 
language somewhat metaphorical. Here the land is said to pay
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the expenses. Strictly the payment is out of money which has 
been obtained by the sale of land. If I am right in my view, 
whenever any money was received for the sale of any land, as 
between the parties one-fourth of that belonged to Galbraith and 
three-fourths to McDougall—and should have been so credited; 
whenever any money was paid out for “expenses,” one-half 
should have been debited to Galbraith and one-half to Mc
Dougall. Then it became a simple matter of bookkeeping. The 
whole effect was, that, instead of either procuring money from 
some other source, money on the spot to which they were en
titled was used.

The method followed by the learned trial Judge makes Mc
Dougall pay not one-half but three-fourths of the expenses.

I think the appeal should be allowed with costs here and be
low. If the parties cannot agree, the reference may proceed; 
but it seems more convenient to order this to proceed before the 
Master in Ordinary, in Toronto.

Appeal allowed.

Re COLEMAN and McCALLUM.
Ontario Supreme Court, Lennox, in Chamber*. April 19. 1913.

1. Municipal corporations (§ II<’3—00)— By-laws—Extent or mwa 
—Discretion within statutory limitations.

Where an enabling statute empower* a municipality to impose build- 
iug restrictions within certain fixed limitation*, hut the statute is not 
intended of itself to prohibit anything, the municipality may in it* 
by-law*, stop short of the limit in the exercise of its discretion, and 
iinjKwe only a portion of the authorized restrictions.

•>. Municipal corporations (jIi(J3—63)—By-law—Dkhnitknkss 
Quasi-expropriation—Building restrictions.

Statute*, and a fortiori municipal by-laws, purporting to control or 
take away, bv quasi-expropriation without payment, right* ordinarily 
incident to ownership, must In- construed strictly, and should In» de
finite and certain to all intents.

3. Mandamus (8 II A—70)—'To municipality—Conditions precedent— 
Buii.dino permit—Terms.

Where a municipality under separate by-laws restricts the building 
of apartment-houses and lodging-houses respectively, in a certain re- 
stricted district, having *|K*cial reference as to the former to the fire 
risk incident to the multitude of kitchens in apartment-house*; a man
damus granted on the application of an owner to raptire a municipality 
to approve his plans ami specification* for the erection of a propo-cd 
lodging house in such district may be grunted upon terms requiring 
the owner and his assigns not to use the building a* an apartment- 
house while the prohibition of the latter continues, where the method 
of construction adopted seems applicable both to a bulging-house and 
to an apartment-house; and such terms may include a condition that 
the applicant, on selling, shall give notice of the court’s order to the 
purchaser ami require from him a restrictive covenant to In* included 
in the conveyance whereby the purchaser shall bind himself ami hi4 
assigns to observe the limitation upon which the 111011(1*11111' was 
granted and such other order as the court may thereafter make in 
the matter.
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Motion by Alfred B. Coleman for a mandiftnus requiring 
Robert McCallum, flic City Architect, and the Corporation of the 
City of Toronto, respondents, to approve the plans and specifica
tions submitted by the applicant for the erection of a building 
at the south-west corner of Sherbourne and Rachael streets, in 
the city of Toronto.

IV. .V. Ferguson, K.C., for the applicant.
Irving 8. Fairty, for the respondents.

Lennox, J.:—1 think the applicant is entitled to a mandatory 
order, but not unconditionally.

On the 11th March, 1907, the respondents the Corporation 
of the City of Toronto passed by-law No. 4861, “A By-law for 
regulating the erection and to provide for the safety of build
ings;” and, subject to certain amendments not material to this 
application, this by-law continued in full force until the 1st 
April instant. Under the head of “Definition of Terms,” it 
was enacted by sec. 14: “The following terms of this by-law 
shall have the meaning assigned to them respectively. . . . 
“Apartment or tenement house (32), a building which, or any 
portion of which, is or is intended to be occupied as a dwelling 
by three or more families living independent of one another and 
doing their cooking upon the premises.” . . . “Lodging House 
(34), a building in which persons are accommodated with sleep
ing apartments, including hotels and apartment houses, where 
cooking is not done in the several apartments.” The punctua
tion perhaps obscures the meaning a little, hut at all events it is 
plain that, for the purpose of “regulating the erection . . . 
of buildings” in the city of Toronto, suites or groups of apart
ments arc divided into two classes, namely: (a) suites in which 
the occupants do their own cooking—the building containing 
these is an apartment or tenement house; and (b) suites in which 
the occupants do not do their own cooking—the building con
taining these is a lodging house.

Having thus eliminated from “apartment house” a class 
of building which might otherwise have been called—which. I 
think, would otherwise have been called—an apartment house, 
sec. 42 proceeds to provide for a special method of construction 
to prevent the spread of tire in all apartment houses which are 
not fire-proof, and to offset the additional risk incident to the 
multitude of kitchens permitted in this class of building—pre
cautions which are not enacted and which arc obviously not so 
necessary in the case of a lodging house. This was the building 
law in Toronto when the Legislature in 1912 amended sec. 541A 
of the Consolidated Municipal Act of 1903, as enacted by sec. 19 
of the Municipal Amendment Act of 1904, by adding after 
clause (b) the following clauses: —
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“(c) In cities having a population of not less than 100,000, 
to prohibit, regulate, and control the location on certain streets 
to be named in the by-law of apartment or tenement houses and 
of garages to be used for hire or gain.

“(d) For the purposes of this section, an apartment house 
shall mean a building proposed to be erected or altered for the 
purpose of providing three or more separate suites or sets of 
rooms for separate occupation by one or more persons:” 2 Geo. 
V. ch. 40, sec. 10.

Subsequently, on the 13th May, 1912, and without repealing 
or amending the definitions of “apartment or tenement house” 
and “lodging house” above set out, and with by-law 4861 still 
in force “for regulating the erection of buildings” in this city, 
the respondents the Corporation of the City of Toronto passed 
No. 6061, “A by-law to prohibit the erection of apartment or 
tenement houses, and of garages to be used for hire or gain, on 
certain streets,” and, by clause 1, prohibited, as the council had 
power to do, the erection of any apartment or tenement house 
upon property fronting upon Rachael, Sherbourne, and other 
streets.

With this provincial law and the by-laws referred to in 
force, the applicant, in the month of March last, filed plans and 
specifications and applied to the city council for permission to 
erect what he calls a “Temperance Hotel” upon the properly 
fronting upon Rachael and Sherbourne streets. There have been 
several alterations in the plans. Coleman originally intended 
and the application was launched for permission to erect a build
ing in which cooking would be done in the several suites—clearly 
an apartment or tenement house as defined by by-law 4861 ; a 
class of building prohibited upon these streets by by-law No. 
6061. The plans as now on file shew only provision for one 
kitchen and dining-room in the building, and the applicant 
swears that, finding that his first application was contrary to 
by-law 6061, “I decided to erect and conduct on the said pre
mises an hotel conducted as an ordinary licensed hotel is con
ducted, excepting that I have no license for the sale of liquor and 
do not intend to apply for the same. 3. Following out my 
changed scheme, I had the plans altered so as to cut out all 
the separate kitchens, sinks, etc., and provided on one floor 
reading-rooms, dining-rooms, lavatories, baths, wash-house, cater
ing department, and servants’ quarters and lavatories, similar 
to that provided for in the ordinary licensed hotel, and it is 
my intention, and the plan of my building is drawn for use in 
this manner only, that none of the guests at my hotel shall 1* 
allowed to wash in my rooms or to cook in my rooms, and that 
the work of their rooms shall be done by my servants, and the 
light shall be furnished by me, and heat shall be furnished by

——
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me, and the meals shall be furnished by me in the general dining
room, and in general the whole building shall be under my 
control and supervision.”

As shewn by affidavit, in the end, as at the beginning, 
the permit was refused, upon the ground that the erection of 
the proposed building ‘‘would constitute a contravention of 
by-law No. 6061.M Upon the argument it was mentioned, but McCallvm. 
only as affecting the size of the bed-rooms, that a new by-law UnnoXi Je 
was passed on the 1st April instant. I have obtained a copy of 
this by-law, 6401. It, too, is “a by-law for regulating the erec
tion and to provide for the safety of buildings,” and it repeals 
No. 4861. Passed at a time when this motion was standing for 
argument, it may be that the respondents arc not entitled to 
rely upon it; but, as there were several stages in the applicant’s 
proceedings, I have decided to take this by-law into consideration 
in arriving at a conclusion.

The only points to be noted are: (1) for ‘‘apartment or tene
ment house” this by-law adopts the definition contained in 2 
Geo. V. ch. 40, sec. 10, above quoted. Under this definition, if 
the council had chosen to leave the matter there, the narrowing 
effect of the definitions in the old by-law would have been 
avoided ; and, by a re-enactment of prohibitory by-law 6061, the 
probable object of the council might have been accomplished.
(2) But, instead of this, this repealing by-law re-enacts, word 
for word, the definition of the former by-law as to what con
stitutes a lodging house, and thus again excludes from ‘‘apart
ment or tenement house” any building of the apartment house 
class in which cooking is not done or provided for in the several 
apartments. (3) Under the new by-law, bed-rooms shall have a 
floor area of at least one hundred square feet, in hotels, apart
ment, tenement, and lodging houses. And (4) section 42, for 
special safeguards against fire in apartment houses, is re
enacted.

After a very great deal of hesitation, I have come to the 
conclusion that perhaps the proposed building may be legiti
mately described ns a ‘‘Temperance Hotel.” Hotels, of course, 
are not prohibited. I prefer, however, not to rest my decision 
wholly or mainly upon this view of the question.

Take it, however, that it is not an hotel, is the applicant en
titled to be permitted to erect the proposed building upon the 
proposed site? I am of opinion that he is. The refusal, as I 
have stated, was based upon by-law No. 6061, but the question 
cannot be determined by this by-law alone. It prohibits the 
erection of an ‘‘apartment or tenement house” upon the site 
in question. When it was passed, building by-law No. 4861 was 
in force, and this latter defined and constituted an apartment 
house where separate cooking is not done, as I have already
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quoted, “a lodging house.” The proposed building, ns now 
shewn by the plans and specifications and described in the 
affidavits, is a lodging house within the meaning of this defini
tion. That it is called an hotel is immaterial, as an hotel, by 
the same definition, is also a lodging house. It is manifest, 
then, that by-law 6061 prohibited apartment and tenement houses 
as defined under this caption in the building by-law, only, and 
not those designated odging houses in the same building by-law

It was argued that you must adopt the unlimited description 
of the statute of 1912, but this contention is based on a miscon
ception of the function of the statute. The statute is not in
tended to prohibit anything. It gives the power to prohibit, and 
limits its extent. Within that limit the council can act, short of 
that limit they may stop—as they did here. Beyond that limit 
they cannot go. To adopt the full measure of the statutory de- 
finition, or rather limitation, the council had only to repeal the 
definitions quoted; and, failing to do this, these definitions 
govern.

Is the situation altered by the new by-law î I cannot see that 
it is, and I have already indicated the reason, namely, that it 
re-enacts the former definition of a lodging house. A lodging 
house, as defined under the former by-law, was not prohibited by 
No. 6061. A lodging house under the new by-law is just what 
it was under the old, and is nowhere prohibited.

The wisdom or unwisdom, or the fairness or unfairness, of 
the powers conferred by the Legislature, or the exercise of these 
powers by the council, are not matters for me to deal with, but 
statutes, and a fortiori by-laws, purporting to control or take 
away rights ordinarily incident to ownership, quasi-expropria
tion without payment, confiscation as it is often called, must he 
construed strictly, and the meaning must not be left in doubt— 
they must be definite and certain to all intents.

On the other hand, having regard to the easy stages hy which 
the applicant has developed his present proposals, there should 
be some guarantee of the good faith of the applicant, and that 
not only will a building he erected of the character now indicated 
but that afterwards it will be used for the purposes and in the 
manner declared.

Therefore, upon the applicant amending the plans on file 
so as to provide that each of the bed-rooms shall have a clear 
floor area of 100 square foot at least, and upon his undertaking 
by his counsel that the building in question shall not at any time, 
without the consent of the mi nicipality or the Court, be diverted 
from the uses and purposes ot be occupied or used in a manner 
inconsistent with the uses and purposes now declared by the 
applicant, and that, in the event t.f the sale of the property, due 
notice of this undertaking and of tbe order now to be made shall
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ONT.be given to the purchaser, and he will be required, in and by the 
conveyance to him, to bind himself and his heirs and assigns to s c
observe and abide by the conditions above set out and such order 1913
as the Court may make, and the applicant, for himself and his -----
heirs and representatives in estate, undertaking to abide by such ooj^Jax 
order or judgment as the Court may make or pronounce touching and 
the matters hereby provided for, an order of peremptory manda- MoCallum. 

mus, reciting or embodying the foregoing conditions and under- 
taking, will issue to the purport and effect in the notice of motion 
claimed.

There will be no costs.
Mandamus granted 

an terms.

MERRITT v. CuRBOULD.

Hi it ink CnUnubia Court of \ppeal. Uanlonahl. mol Irving. Martin,
ami llallihtr, .1.1.A. April 1. 1111.1.

1. Hhokkrn (9 11 It—10)—Stock hhokkks — Compensation—Sale on

UNAUTHORIZED TERMS.
Where 11 n agent, authorized to sell shares of stoek, negotiates en 

alleged sale upon terms not authorized by his agency contract and 
not acquiesced in by his principals, the agent is not entitled to re
cover commission for the alleged sale.

Appeal by the defendant from judgment of Gregory, J., in 
favour of the plaintiff in an action for commission alleged to be 
due in respect to the sale of certain stock.

The appeal was allowed and the action dismissed.
Davis, K.C., for the appellants.
BodtveU, K.C., A. II. MacNcill, K.C., and Mayers, for the 

several respondents.

Macdonald, C.J.A.:—The plaintiff and defendants were the 
holders of all the issued shares in tin* capital stoek of the Can
adian Pacific Lumber Company, Ltd. The company being in 
financial difficulties, the said shareholders were desirous of sell
ing their shares and agreed that the plaintiff might sell them on 
specified terms, which, if he succeeded in doing, would, it is 
admitted, entitle him to remuneration.

Considerable evidence and argument were directed to the 
question of whether or not the plaintiff went to London at de
fendants’ request, or undertook the said agency only as inci
dental to a proposed visit which he intended to make to London. 
As, however, it was conceded by his counsel that the plaintiff 
could only maintain his right to a commission, or a quantum 
meruit, by shewing that he actually made a sale or obtained a 
purchaser ready and willing and able to buy on the terms upon

Apr. 1.
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which he was then authorized to sell, tlie circumstances of his 
going to London are, in the result, immaterial. The real ques
tion is, did the plaintiff make such a sale or procure such a pur
chaser?

It is not necessary in my view of the case that 1 should con
cern myself with the terms of the plaintiff’s original authority, 
since it is admitted that, after lie had made fruitless endeavours 
to sell the shares, he and the defendants, other than Meredith 
and Irwin, agreed to sell their shares to the said Meredith and 
Irwin, an agreement which is in no way impugned in this action. 
This was early in January, 1910. The plaintiff's original auth
ority, thereupon came to an end; and had the matter stopped 
there, it is conceded that the plaintiff could have no claim such 
as he is asserting in this action. Hut something else occurred. 
Immediately after the said sale to Meredith ami Irwin, the 
plaintiff sent a cablegram to the defendant, Sir Charles Hibhert 
Tupper, intimating that one Johnston, with whom lie had pre
viously been in treaty, wanted the refusal of the shares on terms 
therein specified. This was communicated to the other defen
dants, and as a result, Meredith and Irwin agreed to suspend 
for fourteen days their said agreement to permit the plaintiff to 
make a sale on the terms set forth in a cablegram addressed 
to him, dated 11th January, 191(1, as follows;—

Will sell all ehsree, two liumlrml ami forty thousand, and market 
price for lumJier, fdiarclioldcr* u**ume law «mit. retaining lunik délit*. 
Tec* agreement and limit*. Meredith finally eon*ente if <do*ed fourteen 
day*, you may *ell limit* not le** than one hundred thirty if mill sold.

1 understood Mr. Davis, appellants’ counsel, to admit that 
that authority was assented to by all the defendants. At the 
same time Sir Charles Hibhert Tupper cabled the plaintiff:

Commiiwion it vu ,^r cent.
On the 18th of ihe same month tin* plaintiff claims that lie 

concluded a sale to the said Johnston and his associates. If that 
sale, as set out in the memorandum then prepared, is the one 
authorized by the cablegram of the 11th of January, then the 
plaintiff’s claim is well founded. If it substantially differs from 
the one so authorized, then I think the appeal must In» allowed, 
because I cannot find, on the evidence, including the corres
pondence by wire, that the defendants—all of the defendants— 
modified the terms of that authority.

The Johnston agreement was not, in my opinion, authorized. 
The cablegram of the 11th of January read in connection with 
the one to which it was an answer calls for cash. The sale was 
not for cash. I do not mean cash on the signing of the agree
ment, but on completion.

Hut, in addition to this there is the following article in the 
Agreement of sale;—
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If the purchaser fail to comply with the agreement their deposit or 
any other sum they may have paid shall be absolutely forfeited, but the 
vendois shall have no further claim against them for damage#.

If this does not reduce the transaction to a mere option to 
purchase, as 1 think it does, it at least curtails the ordinary legal 
remedies of a vendor against the purchaser for default.

The learned trial Judge appears to have thought that because 
the defendants or one or more of them recommended the plain
tiff in case he required legal assistance to procure the services 
of Mr. Russell, a London sol' ! >r, and that inasmuch as he 
prepared the written agreement of sale in question, any de
parture from the terms authorized by the cablegram must be 
deemed to have been made by the solicitor of the defendants, 
and that such departure would therefore bind the defendants 
as if made by their agent duly authorized in that behalf. With 
every respect, I find myself unable, in the circumstances of this 
ease, to concur in that view.

I would, therefore, allow the appeal and dismiss the action.

Irving, J.A. :—I would allow this appeal. The agreement 
obtained by Merritt does not fall, in my opinion, within the 
tenus prescribed by the cablegram of the 11th of January, nor 
was the agreement obtained by him an agreement of option. It 
was an agreement for purchase. Corbould’s objection that, in 
the event of the English option not going through the Meredith 
agreement might miscarry, seems to me to point the distinction 
between the two agreements. Mr. Russell was not the arbiter 
to settle the meaning of the cablegram of the 11th of January: 
he did not represent Meredith in any way.

Martin, and Galliiier, JJ.A., concurred in the result.
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Appeal allow* d.

SIMPSON v. PROESTLFR B c
British Columbia Supreme Court, IJunter, C.J.B.C. April 18. 1913. -----

1. Public lards (| II—21 )-—Provinces— Aorkement to am. land — .‘.2
Preemption.

An agreement to aell land compris'd in n pre emption reonrd is not Apr. 18. 
void a# being an infraction of the Briti«h Columbia Crown Land Act.
R.S.B.C. eh. 129, *ec. 159.

(fumer v. Curran, 2 B.C.R. 51, dUnpproved.l

Special case stated for the opinion of the Court as to whe- statement 
ther an agreement to sell land comprised in a pre-emption record 
is an infringement of the Crown Land Act.

Mayert, for the plaintiffs, contended that Turner v. Curran Argument 
(1891), 2 B.C.R. 51, had been overruled by fljorth v. Smith 
(18%), 5 B.C.R. 369, and that the interpretation of the word

10—11 D.L.B.
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“transfer” was to be found in the Crown Lands Ordinance, eh. 
144 of R.S.B.C. 1871; by sec. 13, a transfer was permitted af- 
ter the grant of the certificate of improvements, and by sec. 14 a 
form of transfer was prescribed, which shewed that the transfer 
intended was one of all the right, title, and interest in the land. 
There was a broad distinction between an act and an agreement 
to do an act ; and the effect of the Land Registry Act was that 
an unregistered instrument passed no estate, legal or equitable 
in the land : an agreement for sale could not be registered until 
after the registration of the Crown grant. He also referred to 
Pollock on Contracts, 8th ed., 416, and the eases there cited.

F. C. Elliott, for the defendant, contended that the intention 
of the Act was to prohibit all dealings with land until the issue 
of the Crown grant.

Hunter, C.J.B.C. :—There is nothing illegal in an agreement 
to sell land comprised in a pre-emption record ; the section of the 
Crown Land Act spoke only of a transfer. In asking me to de
clare an agreement to transfer illegal and void, the defendant 
was asking to have read into the Act words which were not 
there.

In my opinion Turner v. Curran, 2 B.C.R. 51, went too far 
in my view', even in the case of a transfer, the effect of the Act 
was merely to suspend its validity.

Judgment accordingly

CAN.

S.C.
1913

R088 BROTHERS. Ltd. (defendant*, appellant*) v. BRAND 
(plaintiff, respondent).

BRAND v. R088.
(Decision No. 2.)

Supreme Court of Canada, Sir Charles Fitzpatrick, CJ„ Idington, Duff, 
.1 nylin, and Brodeur, JJ. April 7, 1913.

1. Master and servant (4 III B 8—180)—Negi.ioencb—Fellow se*
VAST *8 NE0L1UENCE.

It is actionable negligence when defendant '* servant* placed a plank 
in a weak and insecure position for the workmen to walk up so that 
it tilted while the plaintiff was turning over a box of bolts end over 
end upon it in loading a dray, alongside his employer’s warehouse, 
with the result that the plaintiff, who did not know that it was in 
secure, fell and was injured, particularly where by statute the employer 
is held liable for the negligence of a fellow workman of the injure! 
party (N.W. Ord. (Alta.) 1911. eh. 98.)

| brand v. Hons, 8 D.L.R. 250, affirmed on appeal.]

Appeal by defendants from the judgment of the Supreme 
Court of Alberta, Brand v. Boss Brothers, 8 D.L.R. 256, affirm* 
ing the judgment at the trial in favour of the plaintiff for dam 
ages for personal injuries.

The appeal was dismissed.
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8. 8. Woods, K.C., »nd O. M. Higgar, for defendants, appel
lants.

J. 8. Ewart, K.C., for plaintiff, respondent, was not called 
upon.

Fitzpatrick, C.J. :—Here the admitted facts are that the 
plaintiff was in the service of the defendants and that the in
jury occurred in the course of the employment.

The obligation to deliver the goods on the dray was on the 
appellants, and there can be no doubt that, in law, they were 
under a duty to provide reasonably safe appliances, having re
gard to the nature of the work in which the respondent was en
gaged. Assuming that a ten-inch plank was sufficient to enable 
him to pass with his load from the platform to the dray, it is 
evident that the safety of the respondent depended upon the 
way the plank was secured at both ends. That it was not safely 
secured on the truek-end and that he used it in ignorance of 
the fact must be admitted if we accept the respondent’s version 
of the accident as the trial Judge did. If securely fastened the 
plank would not tilt. The tilting must have been the conse
quence of the insecure fastening. The position of the plank on 
the dray was changed to the knowledge of Dawson who was 
directing the work, in the absence of the plaintiff, and in the 
change then made I find the determining cause of the accident. 
The appeal is dismissed with costs.

Idinoton, J. :—I think this appeal ought to Ik* dismissed with 
costs for the reasons assigned by Sir. Justice Walsh in the Court 
below in support of its judgment.

Duff, Anglin, and Brodeur, JJ., agreed that the appeal 
should be dismissed with costs.

Appeal dismissed with costs.

Re WINNIPEG NORTHEASTERN R. CO.
(Decision No. 2.)

Manitoba Court of Appeal, Howell. Perdue, Cameron, and
Uagyarl, JJ.A. April 25, 1913.

1. Eminent domain (g I B—8)—Railway company—Plans and profile 
—Vacating fob delay.

Where the plan of the line of a proposed railway has l>een approved 
by the Railway Commissioner of Manitoba, and filed in the land titles 
office of the district, hut njthing has been done towards actually estab
lishing the railway, except the obtaining of a charter which incorpor
ated the provisions of tb.- Manitoba Railway Act, ami the payment in 
of a specified deposit la rcs|>ect of such charter, the Public Utilities 
Vommission of Manitoba has jurisdiction, upon the application of an 
owner through whose property the proposed line runs, to set aside the 
plans on the company's default in proceeding within a reasonable time.

|AV Winnipeg North Eastern R. Co., 10 D.L.R. 469, affirmed as to 
jurisdiction.]
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Apr. 30.

Statement

Newlands. J.

Application by the railway company for leave to appeal 
from the judgment of Commissioner Robson of the Manitoba 
Publie Utilities Commission, Re Winnipeg North-Eastern R. Co. 
(Decision No. 1), 10 D.L.R. 4G9. The application was referred 
to the full Court.

U. V. Blackwood, for the railway company.
W. F. Hull, for the respondent, Kern.
The Court of Appeal held that the Commissioner had jur

isdiction to make the order from whieh it was sought to appeal, 
and leave must be refused, as no question of jurisdiction was 
involved.

Leave to appeal refused.

SHORE v. WEBER

Supreme Court of Saskatchewan. Trial before Newlands, J.
April 30, 1913.

1. Mobtoaob (8 VIC—84)—Right of foreclosure—Informalities af
fecting registration—Torrens system.

An informal charge given in respect of lands which are subject to 
the Land Titles Act (Sasic.) for a debt. will not be enforced 
by foreclosure or sale if not in conformity with the statutory require
ments for mortgages, but a personal judgment may be recovered in 
respect of tin- debt which it represents.

2. Land titles (Torrens system) (8 III—30)—Mortgages and charges
—Irregularity affecting registration.

The fact that an informal charge, which should not have been re
ceived for registration under the Land Titles Act (Bask.) because not 
in the form prescribed, \\;i- in fact .......ived by the registre! end
entered of record, does not give it the effect of a mortgage under the 
Act.

Action to enforce a charge upon lands.
J. F. Bryant, for the plaintiff.
No one for the defendant.

Newlands, J. :—This is an action upon an incumbrance 
given by the defendant to the plaintiff for the sum of *2(>7.43. 
with interest at twelve per cent. The plaintiff asks, unongst 
other things, for judgment against the defendant for the amount 
claimed and foreclosure or sale of the land. The defendant did 
not appear at the trial, and the plaintiff gave evidence to prove 
his claim as far as the burden of proof was on him. Having 
proved that the defendant owes him the amount claimed, he is 
entitled to judgment for that amount with interest and costs ; 
but he is not entitled to either foreclosure or sale of the land.

The incumbrance, on the face of it, shews that it was given 
for a debt due by the defendant to the plaintiff. Being given to 
secure payment of a debt, it is in effect a mortgage, and is, there
fore, bad, and should not have been registered : Re M. Burnt l jf
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Co. and Registrar of Saskatoon, 4 Saak. L.R. 466, 17 W.L.R. 160. 
The fact that it was improperly registered does not give it an 
effect that it would have had if it had been a mortgage : Re 
Goar Scott Co. ami Oigucre, 2 Sask. L.R. 374, 12 W.L.R. 245, 
where the Court en banc held that a mortgage which could not 
be registered as a mortgage, but which had been tiled by way of 
caveat, was properly removed by a Judge.

Judgment accordingly.

THE KINO v. EACICOT.

Exchequer Court of Canada, Audctte, J. February 12, 1913.

1. Dutibs (8 I—10)—Customs—Crown information to recover duties.
Section 204 of the Customs Act, R.S.O. 10045, ch. 48. dex-s not ap

ply to shift to the defendant the onus of proving compliance with 
the customs law when sued for customs duties claimed on the trial 
of an information laid by the Crown charging u smuggling scheme, if 
no goods were found upon which to make seizure nor was proof made 
by the Crown of their actual introduction into Canada ; evidence of 
suspicious circumstances accompanying the shipment of the goods 
in question in the foreign country to a frontier point therein, and 
payment made therefor by the defendant, a merchant carrying on busi
ness in C-anada, is insufficient, in a customs prosecution, to raise a 
presumption of their further transportation into Canada.

I Fohh Lumber Co. v. The King, 8 D.L.R. 437, 47 Can. S.C.R. 130, 
referred to.]

Trial of an information exhibited by the Attorney-General 
of Canada, whereby it is alleged the defendant, who is a mer
chant carrying on business in the town of St. Johns, in the dis
trict of Iberville, P.Q., had during the years 1907, 1908 and 1909 
smuggled into Canada, at a point near Rouses Point, goods and 
merchandise subject to duty. It is further alleged by the infor
mation the goods have not been seized and forfeited, and the 
Crown, under sec. 206 of the Customs Act, asks for judgment 
against the defendant in the sum of $8,845.35.

The defendant denied by his plea all the plaintiff’s allega
tions.

F. IV. Hibbert, K.C., for the Crown.
F. ,/. Itisaillon, K.C., for defendant.

Avdette, J. :—The Crown has adduced evidence shewing 
that the goods in question have been purchased by the defen
dant from different jewellery manufacturers in the United 
States of America, with instruction to ship or express them to 
one Couture, at Rouses Point, in the State of New York, U.S. 
It is also proved, in most eases, that the goods have been paid 
for by Racicot.

On behalf of the defendant it was proved that the greater
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part of the goods in question had been bought in the name of 
the defendant, at the request of and for one Larivière, and the 
reason assigned for so doing is that where the goods are pur
chased by a merchant, they can be had at better prices, with, 
it is assumed, better trade discount. Larivière, who styled him
self as “a jobber” during the period in question, testified the 
goods were bought for him, and that he peddled them through 
that part of the country, and he swears that in all such cases 
the goods were exclusively sold in the United States.

Couture. Larivière and Racicot had all, at one time, lived 
at St. Johns and knew one another.

The Crown having established and proved the purchase of 
these goods in the United States, the payment for the same by 
the defendant, and traced them to Couture at Rouses Point, 
N.Y., claims that under sec. 264 of the Customs Act, that having 
done so, the burden of proof is upon the defendant to prove 
the goods were not brought into Canada.

Before assenting to the correctness of this contention, it is 
necessary to consider the provisions of sec. 264 with reference 
to the provisions of the interpretation clause of thé Customs 
Act, as embodied in sub-sec. 2 of sec. 2, and certain decisions 
illustrative of the proper interpretation which should be placed 
upon sec. 264 by this Court. Sub-sec. 2 of see. 2 (R.S. 1886, 
ch. 32, see. 2, and R.S. 1906, eh. 48) reads as follows:—

All the expressions ami provisions of this Act, or of any law relating 
to the customs, shall receive such fair anti liberal construction and inter 
pretation ns will best ensure the protection of the revenue and the attain
ment for the purpose for which this Act or such law was made, according 
to the true intent, meaning and spirit.

A similar enactment in the Customs Act, 1883, was consid
ered by Sir William Ritchie, C.J., in The Queen v. J. C. Aijer 
Company, 1 Can. Ex. R. 232, and he there came to the conclu
sion that notwithstanding the language of this interpretation 
clause, the intention of the legislature in the imposition of duties 
must be clearly expressed, and in case of doubtful interpreta
tion the construction shall be in favour of the person charged 
with an infringement of the Act.

In the recent case of Foss Lumber Co. v. The King, 47 Can. 
S.C.R. 130, 8 D.L.R. 437, Sir Charles Fitzpatrick, C.J., adopt* 
Sir William Ritchie’s views as above expressed with the follow
ing observation

To this I would add what Lord Taunton said, when speaking of the 
stamp duty: The stamp law is positivi juris. It imports nothing of prin
ciple or reason, but depends entirely upon the language of the legislature.

It was also held in the case of Algoma Central R. v. The 
King, 32 Can. S.C.R. 277, [1903] A.C. 478, that a taxing Act ii 
not to be construed differently from any other statute.
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Api reaching see. 264 of the Customs Act in the light of the 
interpretation clause and the above decisions, one must neces
sarily come to the conclusion that the section applies only to a 
ease where the Crown has proved the defendant “has smuggled 
or clandestinely introduced into Canada any goods subject to 
duty.”

There is no proof whatsoever that the goods in question have 
been entered into Canada at any frontier port, or after crossing 
the frontier. Moreover, the charge against the defendant, by 
paragraph 77, and even by all previous paragraphs, is that the 
goods under see. 206 of that Act have been smuggled or clandes
tinely introduced into Canada. The plaintiff has utterly failed 
to prove such goods l ave been introduced into Canada.

The defendant has, by the evidence of Larivière, disproved 
part of the plaintiff’s cose by adducing evidence that some such 
goods have been bought and sold in the United States, although 
paid for by Racicot.

However, in the view this Court takes of the case, this last 
mentioned evidence makes no difference, ils in both cases the 
Crown has failed to prove any smuggling or introduction of 
the goods into Canada.

The solution of the facts involved in this case would have 
been ever so much more satisfactorily arrived at, had Racicot 
and Couture been heard. Racicot could have corroborated Lari
vière, and both Racicot and I^arivière could, if they had cored, 
have induced Couture to give evidence, and thereby enabled us 
to know the part he took in the transaction. Furthermore, if 
there was nothing wrong, Couture could hove hod no objection 
to help Racicot dissipate the accusation against him.

Upon the facts viewed as a whole, it must be conceded that 
the conduct of the defendant might very well have given rise 
to suspicion in the mind of the customs authorities ; but in the 
absence of proof that the goods were brought into Canada, mere 
suspicion will not justify the Court to give effect to sec. 264, 
thus shifting the burden of the proof and presume that the de
fendant has evaded the payment of duties and so infringed the 
provisions of the Act.

Under all the circumstances this Court finds that the plain
tiff has failed to prove the allegations of the information and 
the action Is dismissed with costs.
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CAN. CROSS (respondent, appellant) v. CARSTAIRS (petitioner, respondent ;
Ro EDMONTON ELECTION.

8.C.
1013

(Decision No. 4.)

Feb. 21.
Supreme Court of Canada, Davie», ldington. Duff, Anglin, and Brodeur,JJ.

February 21, 1913.

1. Appeal (8 II A—35) —Jurisdiction of Supreme Court of Canada—
Election contents Alberta Legislative power and intent.

The inherent power of the legislature of Alberta to determine que* 
tions relating to the election of its meniliers has been, in part, dele
gated by that legislature to the judges of the Alberta Supreme Court; 
and such delegation of power under the Alberta Controverted Elec
tion» Act to the Alberta Supreme Court was intended by the Alberta 
legislature to be final, so far as courts of law are concerned, and the 
decision of the Alberta Supreme Court is not subject to appeal to the 
Supreme Court of Canada.

[See Caratairs v. Cross (No. 2), 7 D.L.R. 192.]
2. Appeal (8 II A—35)—Jurisdiction of Supreme Court of Canada—

Eli « non contests- -Atj—ta.
The judgment of the Alberta Supreme Court, on appeal from the 

decision of a judge on preliminary objections filed under the Alberta 
Controverted Elections Act, is not a “final judgment*' from which an 
appeal lies to the Supreme Court of Canada.

1 See Caratairs v. Cross (No. 2), 7 D.L.IL 192.]

Statement Appeal from a decision of the Supreme Court of Alberta, 
Carstairs v. Cross (No. 3), 8 D.L.R. 369, affirming, by an equal 
division of opinion, the judgment of Mr. Justice Scott, Carstairs 
v. Cross (No. 2), 7 D.L.R. 192, dismissing preliminary objections 
to the petition against the return of the appellant as a member 
of the provincial legislature of the Province of A'bcrta for the 
district of Edmonton.

Motion on behalf of the respondent to quash the appeal for 
want of jurisdiction.

The appeal was quashed.

Argument Ewart, K.C., for the motion :—The authority in respect of 
the trial of controverted elections resides absolutely in the Legis
lature of Alberta, and, in this regard, that legislature has dele
gated only partial powers to the Courts and Judges of the pro
vince for inquiry and report. By the Supreme Court Act, R.S.C. 
1906, ch. 139, there is no jurisdiction conferred on the Sup
reme Court of Canada to hear such appeals, and the local statute 
makes such proceedings and the report thereon final within the 
province. The controversy on this appeal does not concern a 
cause, matter or proceeding, either at law or in equity, which 
could fall within the statutory jurisdiction of the Supreme 
Court of Canada. Moreover, the decision sought to be appealed 
from was merely in respect of preliminary objections, whereby 
those preliminary objections were dismissed ; these proceedings 
were interlocutory only and did not put an end to the election
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petition ; consequently, it cannot be deemed a final judgment 
within the meaning of the Supreme Court Act: Charlevoix Elec
tion Case, 2 Can. 8.C.R. 319; Glengarry Election Case; Ken
nedy v. Purcell, 59 L.T. 279.

Lafleur, K.C., and O. M. Iiiggar, contra:—The proceedings 
in question arose in a Court of superior jurisdiction and the 
judgment appealed from was rendered by the final Court of ap
peal within the province. There is no restriction placed upon 
the powers of Parliament in respect to such proceedings by sec.
101 of the British North America Act, 1867. The Alberta 
statute in respect to controverted elections (secs. 4, 7, 10, 13) 
provides for the filing of the petition in the Court ; the pro
ceedings are had in open Court (secs. 15, 18, 19, 20, 21, 28).
The whole matter involves a dispute in respect of civil rights 
submitted to the decision of a Court of superior jurisdiction 
within the province, and the decision is a final judgment within 
the provisions of the Supreme Court Act. Reference is made to 
McDonald v. Belcher, (1904] A.C. 429; Baptist v. Baptist, 21 
Can. S.C.R. 425; Chevalier v. Cuvillier, 4 Can. S.C.R. 605 ;
Shields v. Peak, 8 Can. S.C.R. 579; Ville de St. Jean v. Molleur,
4" Can. S.C.R. 139.

Davies, J. :—This is an appeal from a judgment of the Sup- Da»i**. j. 
reme Court of Alberta confirming, on an equal division of op
inion, the decision of Mr. Justice Scott, dismissing certain pre
liminary objections taken to a provincial election petition under 
the Alberta Controverted Elections Act.

At the hearing objections were taken that this Court had no 
jurisdiction to hear this appeal because, first, it is taken from 
the findings of the Supreme Court of Alberta under the Alberta 
Controverted Elections Act, and, secondly, because the decision 
dismissing the preliminary objections was not a “final judg
ment” within the interpretation placed by this Court upon that 
term as used in section 37 of the Supreme Court Act.

We were all of the opinion, at the conclusion of the argu
ment, that the objections were fatal. In order to give- us juris
diction to hear appeals from decisions of provincial Courts 
under provincial controverted elections Acts, it seems to me that 
such Acts must either expressly or by necessary implication con
template and provide for such appeals and that, in addition.
Parliament must have clearly conferred upon us jurisdiction to 
hear them. Mr. Lafleur contended that, under the 18th and 21st 
sections of the Controverted Elections Act of the Province of 
Alberta, the decision of the trial Judge was a judgment of the 
Court; that sec. 28 provided for an appeal to “the Supreme 
Court sitting in banco from any order or determination of the 
Judge,” and that the determination of such Supreme Court on
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such appeal was a “final judgment” within the 37th section of 
chapter 139 of the Revised Statutes of Canada, 1906, respecting 
the Supreme Court of Canada. 1 am not able to accept this con
tention.

The inherent power of the legislature to determine questions 
relating to the election of its members has been, in part, delegated 
by the Legislature of Alberta to the Judges of the Supreme 
Court of the province. The Judge who tries the election peti
tion is empowered to find whether the candidate petitioned 
against was *‘ unduly returned or elected a member of the Legis
lative Assembly,” and he is directed within a specified time, “un
less his judgment is appealed,” to “report his finding to the 
clerk of the Executive Council.” The Judge is empowered ex
pressly not only to find that the candidate petitioned against 
was not duly elected, but that another candidate was entitled to 
the seat and so to certify, in which case it is provided “that such 
other candidate is entitled to the seat in the place and stead of 
the respondent” to the petition.

Then section 28 provides for an appeal to “the Supreme 
Court cn banc from any order or detennination of the Judge," 
and section 31 provides “that the adjudication and finding of 
such Court on such appeal shall be duly certified by the regis
trar or such other officer to the Judge appealed from,” and “if 
the appeal is from any finding or determination of the Judge 
under section 21,” he shall, in turn, forward it to the clerk of 
the Executive Council.

It is perfectly clear to me that the delegation of power to 
the Court was one intended by the legislature to be final and not 
to be subject to further appeal to this Court. The conclusion! 
the judge in the first instance and the Court in appeal after
wards may reach are variously spoken of as a “judgment” and 
as “findings” or “determinations” or “adjudication and find
ing.” Provision is expressly made for giving effect to them. No 
provision whatever is made for any further appeal, and, in my 
opinion, the appeal to the provincial Supreme Court was and 
was intended to be a final disposition of the subject-matter dele
gated by the legislature, so far as the Courts of law were con
cerned.

I do not think that the finding or disposition made by the 
Supreme Court on an appeal to it from the trial Judge on these 
election petitions can be said to be “a final judgment of the 
highest Court of final resort in the province” within the mean
ing of sec. 37 of the Act respecting this Court. In any event, 
the disposition made in this case of the preliminary objections 
cannot be said to be such a final judgment. It simply dismissed 
these objections, leaving the petition to be proceeded with and 
heard in the ordinary way. The appeal to this Court must be
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quashed because of want of jurisdiction. Costs of a motion to 
quash allowed.

Idinoton, J. :—The provincial legislatures arc each entitled 
to declare how the members of its legislative assembly are to be 
elected, the validity of their elections are to be tested and 
determined, in the case of dispute thereabout, and how the pro
ceedings adopted to apply such test and procure such determin
ation are to be had and the consequences of such determination. 
Parliament has not the slightest right of its own mere will to 
interfere.

It never was intended by sec. 101 of the British North Amer
ica Act that the appellate Court therein contemplated should be 
given, as against the will of the legislature, any jurisdiction 
over the subject of elections to the legislative assembly. Such 
a mode of determining the right to sit in any parliament or 
legislature (of higher order than a municipal council), as trial 
by the Judges of the ordinary Courts of the country had not, 
when the British North America Act was passed, either in Eng
land or here, ripened into a practical legal conception. Such 
bodies had always guarded as one of their most precious privi
leges the right to determine all such questions.

When the time came for provincial legislatures to confer 
the power of doing so, in whole or in part, on the Courts and 
Judges, the cry was rather that no such power could be con
stitutionally exercised, and it was somewhat grudgingly con
ceded as an improvement on old methods though a great step 
in modern civilization as developed under constitutional govern
ment to effectively help purify public life. It has long been 
conceded to be part of the inherent power of each legislature 
to so enact by way of delegating the execution of that power 
inherent in the legislature, or to sneak more accurately, the legis
lative assembly, to such authority as it might see fit to entrust 
with the duty of deciding tn.d determining what should be done 
in the premises. Until the legislature has determined otherwise 
than it has, the delegation of power cannot be held to have gone 
so far as an appeal here would involve.

The Controverted Elections Act of Alberta has certainly in
tended that the Supreme Court of the province should be the 
ultimate appellate Court and its decision end all disputes aris
ing under said Act. Everything indicates that when proceed
ings were taken they should be so conducted as to enable an 
appeal there before constituting a final result and when once 
decided there that the proceedings should be ended and that the 
result reached there is to be treated as final. Parliament can in 
no way add to this delegation of power by the legislature or 
meddle with it or with its results in any way.
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The legislature might, for example, to put an extreme case, 
have constituted Parliament itself the sole Judge of all such 
questions or given it power to help in the determination thereof, 
but it has not. Until it does some such like thing or otherwise 
permitted the intervention of Parliament, the latter cannot nor 
can we, its creation, interfere. The appeal must be quashed with 
costs as of a motion to quash.

Duff, J. :—In my opinion a proceeding under the Contro
verted Elections Act of Alberta for questioning the validity 
of an election is not a “judicial proceeding” within the eon- *
templation of sec. 2, sub-sec. (e) of the Supreme Court Act, 
R.S.C. 1906, ch. 139; and the appeal is, consequently, incom
petent. There are, I think, other objections equally fatal, but 
it is unnecessary to refer to them specifically.

Angim. j. Anglin, J., agreed with Davies, J.

Brodeur,j. Brodeur, J. :—A motion to quash has been made in this 
case on two grounds: (1) That the judgment appealed from has 
been rendered in the matter of a provincial controverted elec
tion; and (2) that it is not a final judgment. The appellant 
whose election has been contested has filed preliminary objec
tions that the deposit had not been validly made and that the 
petitioner was not a qualified elector. The judgment a quo 
is on these preliminary objections.

It is not necessary in order to dispose of this motion, to 
decide whether there is an appeal to this Court in controverted 
elections of Alberta. The law states, however, that the judg
ment from that province has to be final in order to be brought 
before this Court.

According to the well settled jurisprudence of this Court, 
a judgment dismissing preliminary objections is not considered 
final. For that reason I would quash the appeal.

Appeal quashed with costs.
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McOREOOR v. CHALMERS.

Manitoba Kinu’t Bench. Trial before Prendcrfioat, J. Mnreh 31, 1913,

]. Contracts ($ VC3—408)—Option—Rescission—Failure op consid
eration.

Defendant’s right to avoid an option given plaintiffs to purchase 
land, because a cheque given by one of them for one-half the consid
eration of the option was dishonoured, is not affected because the 
other plaintiff, on receiving notice of cancellation of the option, 
offered defendant the amount of the cheque.

2. Specific performance ($ I K 1—32)—Option to purchase real pro
perty—Failure of consideration.

An option given by defendant to plaintiffs to purchase land was 
nudum pactum and unenforceable where the consideration therefor 
was not paid.

3. Estoppel ($1110 1—87a)—Option to purchase lands—Modification
— Forfeiture—W a i v m.

Defendant did not waive the right to avoid an option given plain
tiffs to purchase land, because of dishonour of a cheque given by one 
of them for one-half the price, by allowing the latter time in which 
to pay the cheque.

4. contracts ($ V C 3—408)—Option—Rescission—Failure of consid
eration—onus.

In an action to specifically perform an agreement to convey, wherein 
defendant vendor asserted forfeiture of plaintiffs' option to purchase 
la-cause a cheque given by one of them for one-half the consideration 
was dishonoured, the onus was on plaintiffs to shew that the other 
plaintiff offered to pay the amount of the cheque before defendant 
declared the option cancelled because of the default.

5. Estoppel ($ III B—54)—To deny validity of instrument—Pinning
TOGETHER INCOMPLETE MEMORANDA—STATUTE OF FRAUDS—SUFFI
CIENCY.

Defendant’s request that a memorandum extending an option given 
by him to plaintiffs to purchase land be pinned to the original option, 
estops him to assert insufficiency of the memorandum in itself within 
the Statute of Frauds.

Action for specific performance of an option for the 
chase of land owned by the defendant.

The action was dismissed.
J. E. O'Connor, K.C., for the plaintiffs.
J. F. Kilgour, for the defendants.

pur-

Prendkroaot, J. :—On May 15, 1912, the two plaintiffs, after 
one of them had had negotiations with the defendant about the 
land in question, proceeded to the latter’s place, which is on the 
outskirts of the city of Brandon, and obtained from him a 
written option in which the stated consideration is $50, and which reads 
in part as follows: “I agree to give you, your heirs and assigns, the exclu
sive option to June 4, 1912, to purchase the following lands on the following 
terms, namely, the north-east ... all of said lands at the price or sum 
of one hundred and fifty dollars per acre. The sum of ten thousand dollars 
in cash on acceptance of option, balance . . . ”
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The said eonsideration was paid by plaintiff M.*Kay giving 
his cheque for $50, which was eventually cashed.

The defendant, when giving evidence, seemed to complain at 
first that he had no opportunity to consult his solicitor, while 
the option was drafted by Mr. McKay, who is a member of the 
profession ; but he made it plain later that the document fully 
represents his intentions.

On June 4th following, which was the day when the option 
was to expire, the defendant went to McGregor’s office in Bran
don at the request of both plaintiffs, and the latter then asked 
him for an extension, which he gave them in writing, the docu 
ment which was also drafted by Mr. McKay, reading as fol 
lows :—

Brandon, Man., June 4, 1912.—8. II. McKay ami Duncan Mvtiregor 
I, William Chalmers, in vontmleration of the sum of one humlreil dollar# 
now paid to me by you do hereby extend option annexed until July lo, 
1912. (8gd.) William Chalmers.

It appears that the defendant on that occasion, referring to 
the document about to lie drawn, told Mr. McKay to “make it 
short and pin it to the other paper,” meaning the original op
tion. which was done. After the extension was drawn up each 
of the plaintiffs handed the defendant his individual cheque 
for *50.

Two days later the defendant turned the two cheques over 
to the Western Milling Company, with which he had a running 
account, and a few days after received a letter from them say 
ing that the Merchants’ Bank, where McGregor's cheque wn** 
payable, had refused to honour it.

The defendant then telephoned to McGregor, who said In* 
would attend to it, and after that to the company, telling them 
to present the cheque again ; but two days later he was informed 
by the latter that the cheque had again been refused. In fa t. 
at intervals of two or three days the defendant renewed three 
times those communications with McGregor and the company, 
urging the former, and making enquiries from the latter, always 
with the same result. McGregor admits that although repeat
edly urged ns stated, he did not attend to the matter at all : In- 
says that he was busy, that he neglected it, that he had reason 
to believe his cheque would lie honoured, which was denied 
by the bank officials.

The defendant then went to Mr. McKay’s ofliev to tell him 
what had .‘nod. This was on June 19th. I may say at 
once that the issue will depend largely on the view to Ik* taken of 
what happened on that occasion. I shall, however, pass that 
over for the moment, and dilate only later on the two version* 
given of this meeting.

From Mr. McKay's office the defendant went over to Mc
Gregor's, and told him he had repeatedly promised over tin*
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'plioiii* to meet tlmt cheque, iinil lue! not. The defendant sa va MAN.
McGregor then promised later “to meet the eheque the next
day, sure.” McGregor says :— mu

I toM him I was hard Up not thm I wax, hut t<> plnv on his svinpu ».
1 \ I < '( i It h" t if) It

thi«w. I told him that I expected that I was overdrawn ; that I expected '
money and if I got it the next day I would pay the cheque, and lit any Chai.mf.rh.
rate I’d puv it as soon ns 1 could. -----

Crtndtrgut, J.
After the interview the defendant ’phoned over to tint 

Milling Company for the fourth time, to present the cheque by 
him the following day.

On the 24th, upon being advised hv the Milling Company 
that the cheque had been again refused by the hank and was 
charged Imek to his account, the defendant settled with the 
company, took hack McGregor’s cheque, went to his solicitors 
uiul had cancellation notices served the same day on Ixdh plain
tiffs. I do not think it matters that Mr. McKay, upon receiving 
the notice, promptly offered the defendant the amount of Mc
Gregor's cheque. Nor is it necessary, in view of the ground on 
which I will eventually base my decision, to examine whether— 
assuming everything was in order up to that date—the plaintiffs 
properly accepted (in the sense of exercising) their option, by 
leaving on July Oth with Mrs. Chalmers, in the absence of the 
defendant, their declaration of acceptance (ex. 24) with a 
$10.000 cheque.

It does not seem to me—always subject to whatever effect 
should be given to the interview above referred to lie tween Mr.
McKay and the defendant, and which will he presently con
sidered—that the plaintiffs were in a position to exercise the 
option on July 0th. My opinion is, 1st. that the plaintiffs really 
never had an enforceable option, as they never paid the con
sideration of $100 agreed upon ; and 2nd. that if the proper 
view Ik* rather that the option was in a sense conditional as 
depending on payment of McGregor’s cheque, and required as 
such some notice to he determined, then such termination was 
effected by the cancellation notices.

The prineiple that time is, by the very nature of the trans
action, of the essence of an option, does not seem to me to play 
any part here, because that applies to the exercising or enforcing 
of an option ; and with respect to the giving and taking of an 
option, time is not an element in any way, for until an option 
is validly given and taken, which implies a consideration from 
the purchaser to the vendor, the transaction is nudum pat turn.
The present transaction seems to me. then, to lie of that nature, 
the consideration for which it was meant to lie given not having 
materialised.

As to the plaintiffs’ content ion that there was waiver oil 
defendant’s part by his allowing McGregor some time to pay his
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MAN. cheque, I would say that his conduct only shews u disposition 
K p on the one hand not to take any unfair advantage and yet on
1913 the other to press firmly for his rights.

1 now come to that interview which the defendant, after
McGrkgoh being advised that McGregor's cheque had been refused the
Chalmers, third time, had with Mr. McKay; that v.as in the latter’s office.

The defendant says he went to Mr. McKay because he 
thought the latter should know. He says he stayed outside the 
counter, as he found Mr. McKay near it on the other side; that 
the conversation did not last a minute, and that while it lasted 
Mr. McKay was busy himself with papers that were in a drawer. 
Ilis evidence suggested that Mr. McKay did not seem to con
sider the matter very important, and gave him indifferent 
attention. He sums up the conversation by saying that he told 
Mr. McKay that McGregor had not paid his cheque and that he 
was going to see him—McGregor—about it, and that McKay 
replied, “That’s right ; see McGregor; it’ll take the responsi
bility off my shoulders.” He says that Mr. McKay said this 
as he was stooping to take some papers, and that he then left.

Mr. McKay, on the other hand, says that when the defen
dant told him that McGregor’s cheque had not been paid, he 
replied, “I’ll give you my own cheque for it,” and went towards 
his office to make it, but that the defendant said, “I'll see Mc
Gregor first,” to which he, McKay, replied, “If he doesn’t fix 
it you come back and I’ll give it to you,” and that the defendant 
promised to do so. All this is denied by the defendant, while 
Mr. McKay denies, on the other hand, having said, “Yes, sec 
McGregor; it’ll take the responsibility oft my shoulders.”

We then have these two conflicting versions of the inter
view. Finding it impossible to harmonize them on any reason
able assumption, having no reason to discredit either, and con
sidering especially that the onus is on the plaintiffs, I will hold 
it not proven that Mr. McKay offered the defendant his cheque 
and that the latter promised to come back if McGregor did not 
settle.

I may say, moreover, that it does not l«n»k from his conduct, 
either l>efore or after this interview, as if the defendant was 
just preparing to spring cancellation notice on the plaintiffs. 
I have detailed the many steps he took before the interview to 
have the cheque cashed. And after the interview he went at 
once to see McGregor, ’phoned a fourth time to the Milling 
Company to present the cheque again, then allowed several days 
to pass, during which he would naturally suppose (although 
there is no evidence that this happened ) that McGregor would 
speak about it to Mr. McKay, and it was only on the 24th, when 
advised that the cheque had been refused a fourth time and 
was charged back to his account, that he cancelled.

I cannot hut believe also that by that time (June 19th) the
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plaintiffs had become dubious whether the prospective purchasers 
in Montreal with whom Mr. McKay was in communication, would 
come to terms, and that they were beginning to believe that the 
option might possibly not be of much value. This would account 
for McGregor’s absolute inactivity for his having “neglected 
it,” as he says himself, as also for M. McKay’s general atti
tude at the interview referred to, if the defendant’s evidence 
on that point is correct.

It is true that Mr. McKay received from those parties in 
Montreal $500 on the 24th. Hut he says that up to that time 
he had no undertaking from them, and 1 understand that the 
plaintiffs never contemplated for a moment taking the land 
without having first secured a purchaser.

I am then of opinion, as above stated, that on July 10th. 
the time provided in the extension agreement, there was no 
option that the plaintiff's could act upon, whether the proper 
view be that the so-called option was nudum partum as being 
without consideration from the beginning ; w that it required 
as I wing conditioned on payment of the cheque that there should 
be some notice of the defendant's intention to terminate it, which 
was duly given.

With respect to the defence under the Statute of Frauds, I 
think that the defendant’s request that the extension agreement 
be pinned to the original option (which he does not deny), estops 
him from setting up that the two plaintiffs are not sufficiently
connected.

On the question of uncertainty in the description of the land 
and terms of payment. I believe the agreement is such that the 
Court could enforce it.

The action will lie dismissed with costs.

Action dismissed.

SMITH r. KILPATRICK
\«c Biunsicick Supreme Court. McLeod, J. March 18, 1913.

1. Sl'LClFfC PERFORM A.XCB (6 I A—11)—PERSON8 ENTITLED TO ENFORCE —
Plaintiff disqualifying iiimhfi.f.

One who has disqualified himself from performing a contract V- 
give $1.500 and a particular lot for a certain farm property by con
veying the lot to a third person, cannot compel specific performance 
by the other party.

Action for declaration of rights and title, and recovery of 
possession.

Judgment was given for plaintiff.
M. G. Teed, K.C., for the plaintiff.
G. W. Fouicr, K.C., for the defendant.
11—11 D.L.R.
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McLeod, J.:—The land which is the subject of this suit is 
situated in Uphara, Kings county. It formerly belonged to 
Joseph F. Merritt of the firm of Merritt Brothers. In the fall of 
1901 Merritt Bros.’ firm suspended payment and this land to
gether with other property there then belonging to Mr. Merritt 
was sold by the sheriff of Kings county under an execution 
issued against Joseph F. Merritt and was bid in by Mr. George 
McKean for Mrs. Merritt, wife of Joseph F. Merritt.

For some reason the deed was not given to Mr. McKean 
until December, 1910, and in January, 1911, the land that is the 
subject of this suit was sold to the plaintiff and Mr. McKean, 
Mr. Joseph F. Merritt and Mrs. Joseph F. Merritt joined in a 
conveyance to him. The defendant is now in possession of the 
land and has been in possession of it since the spring of 1900 and 
claims to own it or to be entitled to a deed of it.

The plaintiff asks for a declaration that he is entitled to it in 
fee. free and clear of any right or claim in the defendant under 
any agreement of purchase and for possession of the lands and 
premises.

Unfortunately the evidence given on the part of the plaintiff 
and that given on the part of the defendant is absolutely con
tradictory and by no course of reasoning can it be said that one 
of the parties may be mistaken, i shall be obliged to conclude 
that either one or other of the parties has not told the truth. I 
shall first state the facts claimed by the plaintiff.

This land in dispute is a part of what I shall call the Uphara 
farm. The whole farm contained about 400 acres. This, to
gether with some other land was, as I have already said, formerly 
owned by Joseph F. Merritt. In 1899 his brother W. Ilawkslev 
Merritt carried on a lumbering operation on it. Merritt Brothers 
making the necessary advances for the operation. Mr. Theodore 
Titus who lived at Upham and at that time lunl a saw mill there, 
acted as agent for W. Ilawksley Merritt and also, I gather from 
the evidence, as agent for Joseph F. Merritt. He, Titus, says 
that in the fall of that year the defendant came to him. and to 
use his own words, wanted the job of getting the lumber off. He. 
says that the defendant said he would buy the farm part of the 
property, that is tin» front of the property which had been partly 
cleared. The part lie proposed to buy contained about 200 acres, 
and Mr. Titus says they agreed as to cutting the lumber lie, the 
defendant, was to receive $2.50 a thousand for it afloat at Titus’s 
mill pond and lie, Titus, afterwards gave him 20 cents per 
thousand mon* to put it clear of Titus's dam. That made the 
amount $2.70 per thousand. Titus, in making the agreement for 
the land and logs was acting for both the Merritts.

As to the property Mr. Titus says he told the defendant he 
could have the front of the farm for .$2,500 and the line was run

a piece 
known

.1
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out some couple of years after that. Merritt Brothers were to 
supply him for the lumbering operations and anything that re
mained owing him after paying for the supplies was to go on 
account of the purchase of the farm. The arrangement was en
tirely verbal. Joseph F. Merritt agreed to these terms for the 
sale of the farm. The defendant went on lumbering that winter 
and in the following May took possession of the farm and house 
and moved in.

In the winter of 1900-01 he also lumbered on the place. It 
does not appear that there was any now agreement made ils to 
the price that he was to cut for. Mr. Merritt had some cattle 
on another place and they were sent down to the defendant’s 
place and he took care of them. In the fall of 1901 Merritt 
Brothers suspended payment and went into liquidation and this 
property, as I have said, together with other properties that Mr. 
Joseph F. Merritt had, was sold under an execution and bid in by 
Mr. George McKean for Mrs. Merritt. There was no lumbering 
operation carried on there in the winter of 1901-02. In the fall 
of 1902 Mr. Joseph F. Merritt says that he went to the defend
ant's home and made another agreement with him. This was 
made in the name of Mrs. Merrritt as Mr. McKean simply held 
the property for her. The agreement was a verbal one, but Mr. 
Merritt says that he made a memorandum of what their agree
ment was in the presence of the defendant on some paper 
furnished him by the defendant for that purpose. He says 
that the defendant complained he had lost the winter’s work 
of the then last season and it was some loss to him and they made 
a new agreement about the property.

He says the defendant told him that he, the defendant, owned 
a piece of woodland that stood in his father’s name. It was 
known as the Ryder lot. He, Mr. Merritt, had got Mr. Titus to 
cruise this lot for him and the arrangement then made, he says, 
was that the defendant was to pay $1,500 in money for the farm 
part of the Upham farm and deed Mrs. Merritt this piece of 
woodland and also Mrs. Merritt was to allow the defendant’s 
father to eut firewood on about 20 or 25 acres of land at the rear 
of the Upham farm, on what was called the Darling property 
and lie says that this $1,500 was to lie as cash on May 1, 1900; 
that is, he. the defendant, was to pay no interest until that time 
in consequence of the defendant keeping his, Merritt’s, cattle 
♦here. Mr. Merritt says that squared everything up to May 1, 
1900. mid then the $1,500 waa to be paid and the lot of land 
conveyed to Mrs. Merritt, if not paid interest was to be charged 
•»n the amount owing.

The woodland, as I have an id. stood in the name of the defen- 
; ‘iaiit*» father. The defendant said he would get a deed of it for 
j Mrs. Merritt and that together with the $1,500 was to be the con

sideration for the farm part of the Upham property.

163

ir.B.

8.C.
1913

Kilpatrick.
II



164 Dominion Law Reports. [11 D.L.B.

Kilpatrick

McLeod. J.

He says it was further agreed that the defendant was to eut 
lumber on the property that year for which he was to receive 
$2.75 a thousand for spruce and for hardwood $3.25 a thousand 
and 20 cents a thousand for loading it on the cars, either soft or 
hard wood and if there was anything over in the spring, that is 
if defendant made anything on the operation, it was to go on 
account of the pureha.se money of the farm.

The defendant was to cut the lumber on the lot he was pur
chasing. There were some small pieces that had lumber on them 
and he was to cut that lumber down to a nine inch stump, hut 
Mrs. Merritt was to have the lumber, paying him for cutting it.

The defendant went on and lumbered that winter and Mr. 
Merritt supplied him. In the spring Mr. Merritt says he was a 
little behind hand, but the defendant complained that he, Mer
ritt, took out deck plank and that made it more troublesome and 
Mr. Merritt agreed to give him enough to pay him what he 
wanted and call it square. There was nothing left to go on 
account of the purchase money of the farm.

In the fall of 1903 defendant agreed with Mr. Merritt to 
lumber again that winter for him. That agreement is in writing 
and is as follows:—
Memo, of Agreement.

St. John, N.B.. Oviotn-r 0. 11)0,1.
It is this day agreed between Walter L. Kilpatrick and Mrs. J. F. Mer

ritt, that Walter L. Kilpatrick is to chop and haul what logs he can get 
oil the Uphum place and the Kilpatrick properties, cut up in lengths suitable 
for the mill and delivered on the skids, providing the mill is there, at $.1 
per thousand. Should the mill not be there he is to receive twenty five 
cents per thousand extra for putting on the mill skids from yard*. also 
what stock is now on the place he is to keep until spring without charge for 
hay, but for what short feed he gives them Mrs. J. F. Merritt is to pay for 
same.

Either Mrs. J. F. Merritt or the millman is to find the man to roll the 
logs on the skids.

Mrh. J. F. Merritt,
Per J. F. M.

Walter L. Kilpatrick.

After thin contract was signed Mr. Merritt says defendant 
came back before commencing his operations and said he couldn't 
do the work for $3 a thousand, he wanted $4, and it was intended 
a large portion of what he made should go on the house and farm 
account and Mr. Merritt agreed to make it $4 instead of $3. but 
no other change was made in the written contract.

In the spring of 1904 Mr. Merritt says defendant was sow 
six or seven hundred dollars behind. He asked Mr. Merritt for 
a deed of the farm, but Mr. Merritt told him a deed would not hr 
given until he paid for it and deeded Mrs. Merritt the Ryder lot.

The matter appears to have been in dispute between them ever
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since. They attempted an arbitration, but for some reason or 
another they did not succeed in carrying it out, and, as I have 
said, in 1911 the plaintiff purchased the property and it was 
conveyed to him. The defendant at some time after the fall of 
1902 got the title of the Ryder lot and sold and conveyed it to 
some one else.

The defendant’s statement differs entirely from this. He 
says that in or about the year 1900—it would be in fact the fall 
of 1899—he entered into a verbal agreement with Mr. Titus. 
He says that Mr. Titus came to his house and that Mr. Titus told 
him if he would hike the lumber off his property he would give 
him four years in which to do it and supply him and would then 
give him a deed of this two hundred acres, that there was no 
price whatever mentioned for taking the lumber off, he was 
simply to act as foreman and get the lumber off and when he 
had taken it off he was to have a deed of the place, and he says in 
consequence of that he lumbered in 1899 and 1900 and went into 
possession in May, 1900, and that all his subsequent lumbering 
operations were carried on under that agreement, and Mr. Titus 
was to pay him whatever the men’s wages were and was to 
furnish him with supplies, and he claims to have lumbered the 
four years and to be entitled to the place.

Now it Ls between these two conflicting statements that I must 
decide. Men may sometimes forget what has taken place, but 
men do not remember what has never taken place. If the de
fendant’s statement is true Mr. Titus simply has made a state
ment that is absolutely untrue and Mr. Joseph F. Merritt has 
done the same thing. On the other hand, if Mr. Merritt and 
Mr. Titus are correct then the defendant has simply made a 
statement that is untrue.

Vnder those circumstances it is necessary to look at outside 
circumstances as far as they bear upon it and see which is the 
most reasonable statement. Mr. Titus was there simply acting 
as agent for Mr. Merritt. He had no interest other than that and 
it seems extraordinary that he would make a bargain such as it 
is claimed by the defendant he did make, that is, to tell the de
fendant to go in and hire what men he wanted, pay what wages 
he wanted pnd pay for supplies and get the lumber out and he 
would give him this farm.

Then there is another small matter. The defendant says he 
had three or four horses that he worked there, but made no 
charge for them. It is difficult to conceive why he should not 
charge for his horses if he was simply a foreman there. I not 
only heard all the evidence given, but I have gone over it care
fully and I am obliged to say I cannot accept the defendant’s 
statement as to what the contract was.

Coming down to the agreement made in the fall of 1902. He
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at first states that he did not make any agreement with Mr. Mer
ritt, but he afterwards admits that there was some agreement 
with him, and he admits that there was a talk between him and 
Mr. Merritt about $1,500. On the other hand, Mr. Merritt pro
duces the paper with the memorandum that he there made 
Whilst the paper itself is not in evidence ils its admission was 
objected to by defendant’s counsel, Mr. Merritt referred to it to 
refresh his memory and said he made it there in the defendant .s 
house and in his presence.

As to the memorandum this is what the defendant says on 
cross-examination :—

Q. When he wus up there didn't you produce that sheet of note pupci 
to him (indicating the paper on which the memorandum wan made by Mr 
Merritt)? A. It is pretty hard to tell whether I produced that piece <>f

Q. You don't remember anything about it A. No. air, I don't remember 
anything about that piece of paper.

Q. Do you remember Mr. Merritt ever at any time making any raemm 
dum at your houee when he ami you were talking! A. No. I don't.

Q. Will you awear he never did? A. I don't think he did. lie might 
have done something in the houae and I didn't know of.

Q. Hut in your preaence? A. No. not that I remember.
Q. Will you awear he did not ? A. Not that I remember. It doesn't 

look much an if il wan done in nnybody'* presence.
And so through a large part of his evidence when pressed 

down as to those things he answers by he does not remember.
Coming to the agreement of 1908, which was in writing ami 

specified the amount that he was to get for lumbering during the 
winter which amount was subsequently increased, if the bargain 
was such as he claims, that is, that he was simply to have four 
years in which to take the lumber off and then get the deed "f 
the place, it is difficult to see any reason for making an agree- 
ment or fixing any price for getting the lumber out. Then* was 
no reason for it because Mrs. Merritt would have to pay all the 
costs whether large or small.

Therefore, after having given the ease careful consideration 
I have concluded that the agreement made in 1899 was the one 
stated hv Mr. Titus and that the agreement as stated by Mr. Mer- 
rit was the agreement that was made in the fall of 1902.

Mr. Fowler on behalf of the defendant contended and very 
strongly that if 1 did eome to that conclusion 1 must order un 
accounting between the parties, becniLse he said anything defen
dant made on these contracts was to go towards the payment 
of the house and farm, and that is true if the contract is to be 
carried out; but the defendant has placed himself in such a puni
tion that he cannot carry out the contract. He has sold the 
Ryder lot which was to be part of the consideration paid and 
he cannot convey that to Mrs. Merritt or to the plaintiff either
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Mrs. Merritt did not agree to sell this land for $1,500, but 
agreed to sell it for $1,500 and the Ryder lot. The defendant has 
sold and conveyed the Ryder lot away and he cannot now convey 
it either to Mrs. Merritt or the plaintiff. Having placed himself 
in such a position that he cannot carry out his part of the con
tract, he cannot compel Mrs. Merritt to carry out her part. Mrs. 
Merritt has sold this property to the present plaintiff. It is not 
open to the defendant now to say to the plaintiff: I must have 
an account as to whether there is anything coming to me under 
these contracts or not, so that it may go on account of the pur
chase of the farm. As he did not carry out his part of the con
tract, as I have said, he cannot compel Mrs. Merritt to carry out 
her part.

If there is anything owing to him by Mrs. Merritt he has his 
claim still against her which he can enforce either at law or in 
equity, as he may be advised ; but I have concluded that as be
tween himself and the plaintiff he is not in a position to demand 
an accounting.

The order, therefore, will be that the plaintiff is entitled to 
the land in fee free and clear of any right or claim of the de
fendant under any agreement of purchase and also that he is en
titled to the possession of the lands and premises. The defendant 
must pay the costs of this action.

Judgment for the plaintiff.

AMUNDSEN v. WARD
Alberta Supreme Court. Trial before Stuart, J. April 9, 1913.

1. Master and servant ($ 111—28")—Master's liability to stranger 
for servant's tort.

A primd facie cime of negligence is made out against the owner of a 
vehicle where it is shewn that the vehicle while being driven by one of 
his servants ran into the plaint iff, who was standing on the sidewalk, 
and who was injured aa the result thereof.

|Crawford v. Upper, 1(1 A.K. (Ont.) 440, applied, and Mamoni v. 
Dougla*, 50 L.,I.(^.H. 289, distinguished ; see also Haillarpeon v. St. 
Ceorge'», 4 D.L.R. 894.]

2. Evidence ($ II E 1—135)—Status—Master and servant—Presump
tion OK RELATIONSHIP—STRANGER *8 CLAIM.

In an action against the owner of a vehicle for damages for injuries 
alleged to have been sustained by the negligence of his servant result
ing in a collision with the plaintiff, evidence that the vehicle in ques
tion was owned by the defendant, who was engaged in the transfer 
business, and that he employed men to drive vehicles at the time of the 
accident in question, is suflicicnt, in the absence of evidence to the con
trary, to raise the inference that the person who was driving the 
vehicle, though his name was unknown, was the servant of the defen 
dant.

Hoyrr v. Coppell, 8 Car. k P. 370, referred to.]
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vant-scope.
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In an action against the owner of a vehicle for «lainages alleged 
to have been sustained by the plaintiff through a collision with thn 
defendant’s vehicle ; evidence that the vehicle in question was driven

Amundsen

Wahd

through the streets at a time when draymen were usually at work, that 
the defendant was engaged in the transfer business nml the driver of 
the vehicle was in the employ of the «lefemlant, is sufficient, in the 
absence of any evidence to the contrary, to raise the inference that the 
person driving the waggon was acting in the scope of his employment 
ami that he was about his master’s business at the time of the acculent 
in question.

Statement Action for damages for personal injuries.
Judgment was given for the plaintiff.
I). S. Moffatt, for plaintiff.
It. Stewart and J. II. C karman, for the defendant.

Stuart, J. (oral) :—In this case, which I tried the other day,
1 have decided that there must lie judgment for the plaintiff 
for damages. I confess that it is a very hard case either way 
you look at it. It is hard on the plaintiff if he cannot recover 
against someone. It is very hard on the defendant to have to 
pay damages.

The facts simply were these. The plaintiff came from North 
Dakota on June 3, 1911, and on the 4th of June he was standing 
on the sidewalk near the Imperial Hotel, on the corner of Second 
street east and Ninth avenue, about one and a half feet from 
the curb, and about the same distance from a steel electric light 
pole. He was talking to a friend. He was facing north-east. 
His friend was facing him and facing south-west. While they 
were standing talking something struck the plaintiff on the left 
side of the head and knocked him down senseless, and the next 
thing he knew he woke up in the Holy Cross Hospital, three 
days afterwards. That is all he knows about the accident. The 
friend who was speaking to him knows but little more. He said 
that while he was talking something shot by his face and struck 
his friend and knocked him down on the sidewalk, and he said he 
thought he was killed. The next thing he saw was a dray with 
a horse breaking away from it, the dray catching on the Nteel 
post.

I infer from that that it was some part of the dray that 
struck the man, although what part we do not know. The dray 
was not loaded, but I think it is the reasonable inference from 
the facts that it was that dray that struck the man on the side 
of the head. A very severe wound was given him and the doctor 
said that the outer bone in his head was fractured, although the 
inner bone was not. He stayed in the hospital seven or eight 
days and got out and around and went back to North Dakota, 
and didn't make any claim on anybody or make any inquiries
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about what caused it, apparently thinking, I suppose, that he 
would recover soon, but it turned out that lie found his right 
arm was practically useless, paralyzed, which according to com
mon medical knowledge would probably result from an injury 
on the left side of the brain, and he eventually wrote up to 
some solicitor here, but did not come back to Calgary until the 
following May, that is May, 1912, and a writ was issued on May 
30. against the defendant Thomas Ward.

I should say that there is this additional fact about the acci
dent, that the policeman who was on point duty on the corner 
of Eighth avenue and Second street east, saw a man, a driver of 
a dray crossing Eighth avenue going southward about the time 
the accident is shewn to have occurred, and after he had got 
across Eighth avenue he saw him whip up his horse, not in any 
unreasonable way, but as a driver would naturally do when he 
was past the crowd. The next thing he saw was a crowd of 
people gathering about the Imperial Hotel, and he went down to 
see what was wrong and he found the dray against the post 
with tlie horse attached and the shaft broken and some pieces of 
harness there, and the driver, or a man who said he was the 
driver, there, who then gave to the policeman, according to the 
policeman’s story, some such name as Taylor. He asked the 
driver who he was working for and he said for the Alberta Trans
fer Company. He asked what his employer’s name was and he 
said he gave him some such name as Wall or Waugh. The 
defendant’s name is Ward.

Aside from the defendant’s examination for discovery that is 
all the plaintiff could prove. However, he examined the defend
ant for discovery and the defendant said that at that time he 
was engaged in the transfer business and that he and two other 
men occupied an office together, had a common office and common 
telephone, of which they shared the expenses and had over their 
office door, and I think he said on their drays, the words “The 
Alberta Transfer Company,” but they were not working together 
any more than that. Each employed his own men and owned 
his own dray. The defendant said that he had a man working at 
that time; he didn’t know his name; he never did know his name, 
but he knew that he had an accident about tlmt time, liecausc 
he came home one day with his harness all smashed and he said 
that he discharged him because he didn’t like the explanation 
that he gave, and paid him in cash what was coming to him. 
He had only worked a few days. He said he had never seen him 
since, except once three or four months afterward at the C. Ie. K. 
station, when he was apparently taking the train for the east, and 
the defendant thought he was going to the old country, so that 
defendant had no means of tracing him, no means of getting his 
evidence as to what had happened. The plaintiff did not sue 
until, as I have said, long after the accident happened, that is, 
nliout a year afterwards.

ALTA.
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contended by Mr. Charman that a prima facie case had not been 
made out on either of three counts:—

Amundsen

Ward.

1st. That there was no evidence that the man driving the dray was 
the defendant's servant.

2nd. That there was no evidence that he was acting at the time within
the scope of his employment.

3rd. That there was no evidence of negligence.

With considerable reluctance I have come to the conclusion 
adverse to the defendant on all those points.

I think the evidence that I have stated is sufficient to justify 
me in the absence of any other evidence in making the inference 
that this defendant’s unknown servant was really the man that 
was driving that dray that struck the plaintiff, and I think we 
ought to infer, in the absence of any evidence to the contrary, 
that when a driver of a dray is driving it through the streets at 
one o’clock in the afternoon where draymen usually work, that 
he was acting in the scope of his employment, that he was about 
his master’s business at the time.

Upon the first point, as to the servant being actually his 
servant, I refer to Joyce v. Cappell, 8 Car. & V. 370, which I 
think is of some assistance and points to the conclusion I have 
made.

And then on the point of negligence I cannot distinguish tin- 
ease from the case of Crawford v. L’ppir, 16 A.R. (Ont.) 44U. 
In that case a person was on a sidewalk and was knocked down 
by a runaway horse. The case was heard by Hagarty, Burton, 
Osier and Maelennan, and the judgment of the Court was de
livered by Hagarty, Chief Justice of Ontario. He said this:—

We have to say here whether the fact of a horse in the street of a 
city being seen running away, upsetting the cutter ami throwing out the 
driver and then running into the sidewalk and injuring a passenger thereon, 
does not shew a primA facie vase. I am inclined to think that it does.

It would be hardly fair on persons injured in this way if the additional 
burden of proof of the cause or reason of the runaway should lie cast upon 
them. It might in many cases be next to impossible to prove what took 
place in some other street, etc.

I think the reasonable \iew of the law, and of the ordinary transac
tions of human life, is, that if a man's horses galloping through a street 
run on and injure a passenger on the sidewalk, a cose of primA facie 
wrong is shewn. It may be fully explicable, but I think it calls for 
explanation.

There are some accidents from which by their mere occurrence neg
ligence may be inferred, rat ipsa loquitur.

There are some other passages in the judgment which are 
worth looking at.

Mr. Charman quoted a case of Manzoni v. Douglas, 50 L.J. 
Q.B. 289, which at first blush is very much against the plaintiff, 
but on examination is not. In that case from the plaintiff's own
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evidence it was shewn that the driver of the conveyance was 
doing all he possibly could to control his horse, and it was evi
dently from the plaintiff’s evidence a ease of the horse having 
got the better of the driver. Now here there is nothing to shew 
what the driver was doing one way or the other. It is, as I say, 
very unfortunate and very hard on the defendant, because he is 
unable to get his driver, to trace him, to find out where he is, 
and he cannot get the evidence to shew what happened ; but it 
is worthy of remark that the driver never mentioned to his 
employer when he was telling about the accident that he had 
hurt anyl>ody. And I think I must gather from the defendant's 
examination on discovery that he was very much inclined to 
believe that his driver had been acting wrongfully, had been 
doing something that he should not have done, because he dis
charged him on the spot, practically. It is just a case for the 
application of the real principle that underlies the law as regards 
a master being responsible for the misdoings of his servant. He 
is supposed to employ careful servants, make a careful choice 
of his servants, and he is shewn here to have employed a man 
whose name he did not know and never inquired to find out.

So I think, in the absence of any other evidence, I am hound, 
following this case of Crawford v. Uppert lti A.R. (Out.) 440, 
to assume that what happened was due to the negligence of that 
unnamed servant, and therefore that the defendant is liable for 
damages.

As 1 said, it is rather hard on the defendant, but I don’t 
see how, in my present opinion at least, he can escape liability 
as to the amount of the damages. The man was knocked sense
less and received a very severe injury on his head and was in 
the hospital unconscious for two or three days, lie did get well 
enough, of course, to go around, but he was quite evidently 
seriously injured, and his arm was made useless for a number of 
months at any rate, and is not quite well yet. There was some 
evidence as to his failing to get employment which he hoped to 
get. It is not a case, however, in which I am going to attempt 
to give absolute compensation. In fact, one cannot try to do 
that. 1 think one thousand dollars is not unreasonable, although 
1 would not wonder if it is not enough; but I don’t think it is 
Vhi much, and I have to be on the safe side. Owing to the fact 
that he didn't make any claim immediately and to the length 
of time that he allowed to elapse before bringing his action—a 
year—which has apparently, or possibly at any rate, prejudiced 
the defence in securing evidence to defend himself by tracing the 
whereabouts of his servant, 1 am inclined to think that he should 
nut Ik* given any costs.

•Judgment for ♦1,000 without costs.

ALTA.

S. C. 
1913

Amundsen

Judy nunt for plaintiff.
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(Decision No. 2.)
Saskatchewan Supreme Court, llaultain, C.J., Lamont, and Iirown, JJ. 

April 10, 1913.
April 10. 1. Execution ($ 1—3)—Property subject to.

An execution attaches to land only to the extent of the debtor’s 
interest therein, existing when the execution was filed in the land titles 
office, us against a mortgage upon the land.

[Wilkie v. Jellett, 2 Terr. L.R. 133, 26 Can. S.C.R. 282, referred to.]
2. Execution ($ 1—8)—Property subject to—subsequently acquired

interest.
An execution will bind not only the interest of the debtor at the 

time the execution is filed, but any further interest which the debtor 
may acquire during the continuance in force of the execution.

3. Mortgage (| II A—106)—Priority as to judgments — Equitable
mortgage—Merger in legal mortgage.

Even if as a general rule the taking of an ineffectual legal mortgage 
by an equitable mortgagee does not merge the equitable mortgage, as 
affecting his right of priority, the rule will be displaced by clear proof 
of intention to the contrary ; and, hence, taking of a mortgage to 
replace a prior mortgage which was not registerable because of an 
incorrect description of a plan, and because the mortgagors were not 
then the registered owners of the land, gives priority to a creditor of 
the mortgagors who obtained judgment against them and filed an execu
tion thereon after the frst mortgage, but before the second was given, 
intention to abandon the prior mortgage clearly appearing, though the 
mortgagees erroneously regarded the second mortgage as affording as 
valuable security ns the first.

[Monks v. Whiteley, [1911] 2 Ch. 448, referred to.]

Statement Appeal by the plaintiffs from the judgment of Newlands, J., 
Rogers Lumber Co. v. Smith (No. 1), 8 D.L.R. 871, on a case 
stated for the opinion of the Court.

The appeal was dismissed with costs.
H. J. Schull, for appellants.
J. A. Allan, for respondents, the Ideal Fence Co.
P. II. Gordon, for respondent, W. T. Smith.

I.amont, J.

The judgment of the Court was delivered by
Lamont, J.:—This is an appeal from the judgment of my 

brother Newlands on a ease stated for the opinion of the Court. 
The facts as admitted are as follows :—

On September 27, 1910, the defendants Niklason and Cleugh. 
being indebted to the plaintiffs in the sum of $1.141.45, executed 
a mortgage on lot 80 according to a plan No. 3720 of the town- 
site of Lang. It was intended by both parties to this mortgage 
that it should cover lot 80 according to plan No. K3720. The 
plaintiffs, being unable to register the mortgage by reason of 
the incorrect description of the plan and also by reason of the 
fact that Niklason and Cleugh were not at the time the régis-
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tered owners of the lot, having only an agreement of sale 
thereof, filed on October 4, 1910, a caveat against lot 80, plan 
K3720. On December 1. 1910, the respondents the Ideal Fence 
Co. recovered judgment, against Niklason and C'leugh for 
$1,388.84 and issued execution thereon which was duly filed in 
the land titles office. On February 1. 1911, the plaintiffs, think
ing that the easiest way to correct the errors in the above men
tioned mortgage and thereby obtain a registeruble security was 
hv way of a new instrument, had Niklason and Cleugh execute 
a new mortgage on lot 80 according to plan K372Ü. This mort
gage, as set out in the stated case, was given to replace the 
mortgage of September 27. On the same day as this mortgage 
was given one Larson, the registered owner of lot 80, executed 
a transfer thereof to Niklason and Cleugh, and on February 27 
this transfer and the mortgage of February 1 were, it is stated, 
registered simultaneously. The certificate of title was issued 
having endorsed thereon the plaintiffs’ mortgage, but subject to 
the respondents’ execution. On March 9. 1911, the plaintiffs, 
without making any search to ascertain how the title stood, 
executed under their corporate seal the following document and 
registered the same :—
To the registrar of the Assiniboiu lainl registration district:—

Roger» Lumber C'ompuny, the incumbranree. doth acknowledge to have 
received all money» due tinder a certain encumbrance bearing date of the 
hint of October, 1010, and made by V. J. Niklason and W. T. Cleugh, of 
township No. Lang, in range No. west of the second meridian, to 
Rogers Lumber Co., to secure the sunt of #1.141.4.1, and in respect of which 
the said Rogers Lumlier Co. on October 4, 1W10, caused a caveat to be filed 
in the land title» office for the AssinitKiiu land registration district against 
lot 80, plan K-3730, Lang, in the Province of Saskatchewan, a» No. A.C. 
1155, and that each encumbrance is therefore discharged and such caveat 
registered thereunder is hereby withdrawn.

It was admitted that the statement contained in this docu
ment that the plaintiff company had received all the moneys 
due under the mortgage of October 1 was incorrect, but no 
attempt was made to controvert the statement therein contained 
that such incumbrance was thereby discharged. The land was 
seized by the sheriff under the respondents’ execution and was 
advertised for side when the plaintiffs brought this action. The 
question for the opinion of the Court was, Are the plaintiffs 
entitled to rank upon the lands and premises mentioned in these 
mortgages in priority to the execution of the Ideal Fence Co.T 
My brother Xewlands answered the question in the negative. 
From his judgment this appeal is taken.

For the plaintiffs two arguments were put forward, under 
both of which it was contended that the plaintiffs were entitled 
to succeed. First, it was argued that under Wilkie v. Jellett, 
2 Terr. L.R. 133, 2G Can. S.C.R. 282, an execution against lands 
affects only the debtor’s interest in the property, and by that
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SASK. interest is meant the interest over which the debtor had <at law 
or in equity a right to consider himself the beneficial owner, and 

1913 over which he had disposing power for his own benefit without
----- committing a breach of duty; that as the debtors Niklason and

Roc-» Cleugh, by executing the mortgage of October 1. had in equity 
o. parted with that portion of their interest in the lot in question 

Smith. represented by the mortgage, the respondents’ execution only 
umont J. attached to such interest as the debtors had over and above the 

mortgage.
Wilkie v. Jcllitt, 2 Terr. L.R. 133, 26 Can. 8.C.R. 282, de

cided that an execution bound only the interest which the execu
tion debtors had in the land at the time the execution was filed 
in the land titles office. The respondents’ execution, therefore, 
only attached to whatever interest Niklason and Cleugh had in 
the lot on December 1, 1910. What was that interest? It was 
the entire property in the lot save and except such interest as 
passed to the plaintiffs under their mortgage of October 1. 
What that interest was, it is, in my opinion, u inecessary to 
determine, because whatever it was it was subsequently aban
doned and extinguished by the discharge of the mortgage, unless 
indeed it was kept alive by the application of the equitable 
doctrines urged upon us as the second branch of the argument 
un Indialf of the plaintiff and hereinafter referred to. The 
document above set out shews beyond question that the mort
gage1 of October 1 was discharged. Whatever rights against the 
land, if any, that mortgage gave the plaintiffs thereby became 
extinguished; and as that was the only lien upon the execution 
debto-s’ interest in the laud in priority to the respondents' 
execution, the entire property in the lot would, in my opinion, 
become bound by the execution : for I take it to lie established 
law that an execution will bind not only the interest of the 
debtor at the time the execution is tiled but any further interest 
which the debtor may acquire during the continuance in force 
of the execution. When the plaintiffs took their second mort
gage it could attach only to such interest as remained in Nikla- 
Ron and Cleugh after the giving of the first mortgage and the 
attaching of the execution. This was realized by counsel for 
the plaintiff, and he rested his claim to succeed on tin- plain
tiff's unregistered mortgage, in support of which he sulimitted 
as his second contention the proposition that where the equitable 
mortgagee takes a legal mortgage which is ineffectual, no merger 
results, and the mortgagee has the right to stand on the security 
of the equitable mortgage and thus preserve his priority. In 
support of this proposition he also cited Pomeroy’s Equity, 3rd 
ed., vol. 2, p. 12<iti; Grice v. Shaw, 10 Hare. 7t>; Fisher on Mort
gages, Can. ed., 1910, see. 1559.

Whatever may be the general rule in this regard flowing from 
the application of equitable doctrines, that rule, as was said bv
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Piirker, J., in Monks v. Whiteleu, | lî)l 1J 2 (’h. 44H. will lie dis- SASK 
placed by clear proof of intention to the contrary. In the pres- g q 
ent case we have, in the discharge of the first mortgage and its 1913

replacement by the second, the clearest proof that the plaintiffs -----
abandoned whatever rights they had under the first, and no .

• • mi , • 1 I'M DXH ' 11.longer relied upon it as a security. 1 hat being so. whatever r. 
charge (if any) upon the interest of Xiklason and Cleugh in the Smith.
said lot was created by the unregistered mortgage was entirely umont] j. 
extinguished, and in my opinion it makes no difference that 
the releasing by the plaintiffs of their first security and their 
taking the second was done under the erroneous belief that the 
second was just as valuable a security to them, so long as their 
intention to abandon the first and rely upon the second is be
yond question. The plaintiffs having released whatever rights 
they had under their unregistered mortgage, and having chosen 
to rely upon the second, are entitled only to such rights as that 
security gives them.

I am therefore of opinion that the judgment of my brother 
Newlands should be affirmed and the appeal dismissed with 
costs.

Appeal dismissed.

PEARSON v. O’BRIEN. IMP.

(Decision No. 2.) p C
Judicial Committee of the Privy Council. Present : Earl Lorebum, Ij.C., 1913

Lord Macnaqhtcn, l.ord Atkinson, and Lord Show of Dunfermline. Nov- —
ember 12, 1912. Nov. 12.

1. <oxtra(rs (JII)—2)—Lack of mutuality—Material alteration*—
Place of payment.

In n laml contract the place of payment of the nurchaae-money is 
a material term, and where, on its execution by the intending pur
chaser. he alters, without the consent of the vendor, the formal contract 
of sale already executed a ml forwarded by the vendor, by changing the 
place of the payment of the purchase-money, or inserting a stipula
tion that payment» shall lie “at par" at the city where the purchaser 
lives (the vendor being in another jurisdiction and executing the 
document therein), such amounts to a material alteration, and the 
contract may lie avoided by the vendor.

(/Vnraoa v. O'llrien, 4 D.L.R. 413, affirmed.]
2. Alteration of instruments (§ II B—19)—Ciiangino place or pay

ment—Materiality.
An acceptance of an offer to sell, which varies the amount of the 

cash payment, und Increase* the amounts of the deferred payments, 
is merely a counter offer to purchase and no contract is made by it 
although the total price is not thereby changed.

\Pearson v. O'Brien. 4 D.L.R. 413, affirmed.]
3. Contracts < fi T r> 4—<12)—Offer and acceptance—Acceptance cii ang

ino place or payment.
The place of payment is a materi i! term of a contract, and where 

the alleged acceptance changes the place of payment, it is merely a 
new offer and not an acceptance which concludes a contract.

[/Vai«o» v. O'Brien, 4 D.L.R. 413, affirmed.]
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4. Payment (§111—25)—Place of payment.
Where a contract for sale of lands made by oiler and acceptance is 

silent as to the place of payment of the purchase-money, the presump
tion is that the price is payable at the place where the party made the 
oiler and was domiciled.

[Pearson v. O'JIrien, 4 D.L.R. 413, aflirmed.]
6. Contracts (§ ID—62)—Offer and acceptance — Acceptance with

TERMS OF INTERPRETATION—VARIANCE.
Where a person holding an option to purchase land forwards a re

mittance of the deposit money required on acceptance with a letter 
enclosing for signature by the vendor formal agreements of sale al
ready signed by the sender who wrote that the documents were “in 
accordance with" the option, the vendor may properly treat the letter 
as a proposal to accept the offer only in the sense of the formal docu
ments and to pay the money on the like terms; consequently the 
tender is not bound if there is a material variance and a further tie- 
Unite acceptance in conformity with the option is not made within 
the option period.

ti. Estoppel (glllGl—87a)—Acquiescence — Modification of terms.
The vendor under an option of purchase who, on receiving a letter 

of purported acceptance accompanied by a cheque for the deport, 
cashes the cheque pending negotiations between the parties as to dis
crepancies lietween the option itself and the formal agreement sent to 
him for signature, is not thereby estopped from insisting upon the 
terms in the option with which the cheque was consistent and from 
objecting to a variation made therefrom in the formal agreement; and 
if the agreement falls through because the parties are not ad idem, 
whereupon the vendor offers to return the money, his objection to the 
terms sought to be introduced by the prospective purchaser is not 
waived by his having cashed the cheque.

Statement Appeal by the plaintiff from the judgment of the Court of 
Appeal for Manitoba, Pearson v. O’Brien, and O’Brien v. Pear
son, 4 D.L.R. 413, 22 Man. L.R. 175, 20 W.L.R. 510.

The appeal was dismissed.
Wallace Nesbitt, K.C., IV. II. Trueman and Ira MacKay, for 

the appellant.
J. S. Ewart, K.C., and A. G. Kemp, for respondent 0 ’ltrivn. 
lion. M. M. Macnaghtcn, for respondent Douglas.

The judgment of the Board was delivered by 
Lord Atkinson. Lord Atkinson ;—In the month of May, 1910, the respon

dent Thomas Douglas was or purported to be, owner of a house 
and premises in Colony street in the city of Winnipeg, de
scribed on a certain plan as lot 26, and S. Vs’s of lots 23 and 25 
in 85 St. James.

The primary, and in one event, the only question for deci
sion in this case is whether the respondent Douglas, in the latter 
end of this month of May, entered into with the appellant a 
concluded and binding agreement to sell this house. This is a 
question not of law, but of fact, and in the present instance re
solves itself into the question whether the appellant accepted de
finitely a certain option of purchase, which may conveniently
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be called an offer, to sell this house, contained in a letter, bearing 
date the 24th of May, 1910. sent to him by the respondent Doug
las. The letter runs thus:—

Moow Jaw, 24th May, 1910.
I hereby agree to accept $9,750 for my house on Colony street, 287, 

on the following terms: $2,000 cash by 20th May.
The difference in existing mortgage ami what can be ruined in ex 

cess of it, to be paid to me as soon as new mortgage can be completed.
The balance of my equity to be paid in three equal annual instal

ments, with interest at six per cent, per annum.
This agreement to last until 20th May, 1910, and is given to Mr. 

Geo. A. Pearson.
It is understood that there is no commission or brokerage fee.

T. Douglas, M.D.

No place having been named in this letter at which the pur
chase-money was to be paid, the law implies that the residence 
of the vendor is the place of payment, and the offer is, therefore, 
to be read as if the words “to be paid at Moose Jaw,” were 
written into it after the figures $9,750. This is the construction 
the respondent insists the offer bears. It by no means follows, 
however, that an unskilled person, a person not a lawyer, would 
understand the letter in this sense. It is plain that by the words 
“the balance of my equity to be paid,” it is meant that the bal
ance of the purchase-money, i.c., $7,750, was to be paid. Other
wise these words would be meaningless, since an equitable inter
est in either land or money cannot be paid, in whatever other 
manner it may be dealt with. On this necessary assumption the 
offer meant that this sum of $7,750 should be paid in three 
equal annual instalments, so that until May, 1913, the appel
lant s debt to the respondent would not be entirely discharged. 
This, however, was subject to one contingency, namely this, that 
the whole, or a portion, of this balance of $7,750, might be raised 
by mortgage of the property sold, and on the mortgage being 
effected, whenever that event should take place, paid to the ven
dor. Any acceptance of the offer which ignored this latter 
contingency, and treated the balance as payable in three annual 
instalments and in no other way, would not be an acceptance of 
the offer actually made, but a variation of it, differing from it in 
a material particular. Again, the offer leaves it entirely vague 
as to terms upon which the mortgage was to be effected, the rate 
of interest to be paid, the time during which the loan was to re
main outstanding, the person by whom the mortgage was to be 
effected, and the precise nature of the interest to be pledged. 
The stipulation, which is, however, express and clear, is that 
as large a sum, in excess of the existing incumbrances, as could 
be raised should be raised, and when raised be paid to the ven
dor, Douglas. That being the ambiguous nature of this offer, 
an unskilled person is not, except upon strong proof, to be dis- 
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believed when he states that he put upon it a construction differ
ing from that which to the mind of a lawyer would be its true 
construction. The appellant, by his letter, dated the 25th of 
May, 1910, purported to accept, and no doubt intended to ac
cept, this offer in the sense in which he understood it.

The letter runs as follows:—
Lord Atkinson. Dr. T. Douglas, Esq..

Moose Jaw, Sask.
Dear Sir, 25th May, 1910.
(Re lot 20 and S.y2's of 23 and 25. 85 St. .Tallies. Plan 1*27.)

Enclosed you will find cheque payable to your order at par in Moose 
Jaw for the $2,000, being the first payment on the above property and 
agreements of sale on same already signed and witnessed by me in 
accordance with my option which you gave me yesterday.

Now, 1 trust you will kindly sign the agreements and return one to 
me at your earliest convenience, also forward me the keys of the house 
and stable, or if they are here in Winnipeg kindly give me an order to 
get them. I suppose you should also send me an order to collect the 
rent on the stable, too, as the tenant will probably demand this before 
he will pay me.

Trusting you will lie well pleased with my business with you, I re-

Yours very truly,
Geo. A. Peabsox.

In this letter he states that the agreement of sale already 
signed and enclosed was “in accordance with the option,” which 
the respondent had given him the day before. That statement 
may be untrue, and the proof of its untruth may be furnished by 
the cheque also enclosed in the letter, but if it be true, then it 
appears to their Lordships that it must be taken as establishing 
that the meaning which the option or offer bore to the mind of 
the writer, was one which authorized and justified the framing 
of the agreement as he had framed it. Now, the first important 
provision introduced by him into this agreement is in direct 
conflict with the construction which according to the law the 
option, or offer, bears as to the place of payment. It runs 
thus :—

At and for the price and sum of nine thousand seven hundred and 
fifty dollars in gold or its pquivnlent to lie paid to the vendor at 
Winnipeg as follows: Two thousand dollars upon the execution of this 
agreement, and the balance of seven thousand seven hundred and fifty 
dollars in three equal annual payments to become due 2tith May. 
1911, 1912, and 1913, with interest thereon at the rate of (1 per cent, 
per annum.
This provision cannot be treated as a mere formal mode of 

carrying out the common understanding of two parties. The 
only indication given by the vendor of his intention as to the 
place where the money was to be paid was furnished by his
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silence on the point, coupled with the address his letter bears 
as his place of residence. If the statement in the appellant’s 
letter be true, then the executed agreement shews he never 
thought that he was required to pay any portion of the purchase 
at Moose Jaw, and never consented or agreed to do so. Thus 
the vendor, speaking through his letter, would appear to say to 
the purchaser, in effect, “You must pay at Moose Jaw," and 
the purchaser, speaking through his letter in reply, and through 
the agreement enclosed in it, would appear to say to the ven
dor, “I’ll pay at Winnipeg.” On these documents, if they stood 
alone, it would, therefore, be obvious that there was no consensus 
of the minds of the two contracting parties on this point. But 
these documents cannot be allowed to stand alone. They must 
be taken together with the cheque and considered in combination, 
effect being given, so far as possible, to the contents of each of 
the four.

Whatever might be the proper construction of the offer in 
the appellant’s mind as to the place of payment, he was not, 
and could not be, under any misapprehension as to the date 
fixed for the payment of the instalment of $2,000, or as to the 
time within which he should accept the offer, if he accepted it 
at all.

The letter of the 24th of May expressly provides that this 
sum of $2,000 cash is to be paid by the 26th May, and also 
provides that the offer or option was only to last till the 26th of 
May, 1910. It was, therefore, absolutely necessary for him to 
pay $2,000 on 26th of May if he meant to avail himself of the 
option at all.

The payment of this sum, however, merely proves that the 
purchaser desired and intended to accept the offer. It proves 
nothing as to the sense in which he understood it. The cheque 
he sent is peculiar in form. It runs as follows :—

No. 1068. Winnipeg, Man., 26th May, 1910.

Geo. A. Pearson & Co.
Realty Brokers, Loans and Leases.

Pay to the order of Thomas Douglas, M.D., $2,000 (two thousand 
dollars).

Being first payment in full on lot 20 and S. s of lots 23, 25, in 
85 St. James, plan 127.

Price, $9,750. Terms, $2,000 cash, balance of equity in 1, 2, and 3 
years at 6 per cent, annually.

To the Union Bank of Canada.
G. A. Pearson.

Endorsements on face :—
Accepted 26th M«y, 1910, Union Bank of Canada, Winnipeg.
Moo«e Jaw Branch, please pay at par W.W.S. p. Acct.
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T. Douglas.
Union Bank of Canada, Winnipeg, 2nd June, 1010, R. to /.
Receiving teller.

Pearson

O'Brién.

Bank of Montreal, 30th May, 1010, Moose Jaw, Sask.
Pay to the order of any Bank or Banker, Union Bank of Canada, 

Moose Jaw, Sask., Jno. G. Vico, manager.
Lord Atkinson. It evidently purports to set out the terms of the offer. It 

omits, however, all reference to the mortgage, and represents on 
its face that the balance of the purchase-money, $7,750, was to 
be paid in three annual payments, and in no other way. It has 
been urged that this omission is of no importance since the mort
gage could only be effected by the consent of botli parties, and 
that by consent they might make any supplementary provision 
they pleased for the payment of the balance of the purchase- 
money. Even assuming, however, that this is the true meaning 
of the provision as to raising a further sum by mortgage, the 
omission of all reference to the mortgage in the cheque is, in 
their Lordships’ view, significant, and of some importance, 
when one has to consider whether the contents of the cheque are 
sufficient to shew that the appellant could not have thought or 
believed that the signed agreement which he transmitted was in 
conformity with the option. The cheque, though drawn upon 
the Winnipeg branch of the Union Hank of Canada, is, by an 
endorsement on its face, signed with the initials of the account- 
ant, W. W. S., made payable at Moose Jaw, through the Moose
Jaw branch of that bank, and to that extent it is in conflict with 
the provisions of the signed agreement. The cheque accom
panied the draft agreement. It was given in payment of the 
first instalment only. It was not paid apparently ; Moose Jaw 
until the 30th of May, and on the 27th, Mesrs. Knowles & Hare 
returned to the appellant the agreement signed 1 him together 
with another agreement, a new agreement, aining a new
clause by which the appellant was made to un rtakc to pay off 
the existing mortgage, and indemnify the vendor against all 
claims in respect of it, and providing that the whole price. $9.- 
750, should be paid at Moose Jaw, $2,000 on the execution of 
the agreement, and $7,750 in three equal annual payments to be
come due on the 26th May, 1911,1912, and 1913, respectively. In 
this letter of these gentlemen there is a statement that the new 
agreement forwarded was, save as to this indemnity clause, ex
actly the same as the agreement the appellant had prepared and , 
forwarded. This was, of course, inaccurate. They were not the 
same. One clause was struck out from the appellant’s agree
ment, and the place of payment changed; but nothing turns 
upon this representation. The appellant was not misled by it. j 
He detected the alterations, and on the 30th of May, 1910. wrote
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to Messrs. Knowles & Hare a letter eontaining the passage fol- ,MP-
lowing:— p.c.

Knowles and Hare. 1912
Barristers, etc., *"~

Moose Jaw, Saak. 30th May, 1910. 1 r*A£*°N
Dear Sirs,—Enclosed you will find the agreement of sale which you O'Brien. 

executed, signed and witnessed by me. It is quite satisfactory to me to ——
have the extra clause inserted, but you changed the place of payment Lord 
from Winnipeg to Moose Jaw, and, as the property ia here, it is only 
proper to have the payments payable at par in Winnipeg, which you 
will see that I have changed.
The appellant here states what he meant to do rather than 

what he actually did. He did not strike out or alter the clause 
making the purchase-money payable at Moose Jaw, but after 
the words “to be paid to the vendor at Moose Jaw, Saskatche
wan, as follows,” contained in the agreement, he interpolated 
the words, “but at par in Winnipeg,” thus making the agree
ment, as he thought, conformable to what was, in his view', the 
proper meaning of the offer. To this letter of the 30th of May, 
he received a reply dated the 2nd of June, 1910, eontaining the 
following passage: “We have your letter of the 30th ultimo, re
turning one copy of the contract in this matter executed by 
yourself. We notice that you have changed it so that, as it now 
stands, it is not the contract executed by our client, Dr. Douglas.
We refer to the change of the place of payment from Moose 
Jaw to Winnipeg. This is not satisfactory to our client, and in
structions are given us to say that he withdraws from the agree
ment and will not now conclude it upon the present basis. He is 
not averse, however, to entering into a new contract. As to this 
he will see you in Winnipeg some time during the next week 
and will confer with you upon the matter.”

This latter paragraph may, when read in connection with 
the respondent’s negotiation with his co-respondent O’Brien, 
explain why the vendor, while repudiating the contract of sale, 
retained the portion of the purchase-money he had received. It 
is, therefore, clear from the correspondence that, if the respon
dent’s offer of the 24th of May, 1910, was not by the appellant’s 
letter of the following day accepted definitely, and without any 
misunderstanding of its meaning and effect, there was no final 
and conclusive acceptance of it at all. As has been already 
pointed out the appellant states in this letter in effect that the 
option was of such a nature as to accord with the agreement he 
had signed, and he accepted it in that sense. It now appears 
this is not the sense in which the respondent understood the 
offer. If the appellant’s statement be true, the parties were 
never ad idem. The question is: What is the correct inference 
of fact to be drawn from the contents of the cheque taken in con
junction with the letter which covered it, and with the agree-
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ment which accompanied it? Is the true inference that the 
appellant did not think that the meaning of the offer was that 
the purchase-money should be paid at Winnipeg, or is that 
he wrote the truth when he, in effect, stated that he thought 
it provided that the money should be paid there?

Different minds may differ as to the weight and signifi
cance to be attributed to this cheque as a piece of evidence, ami 
may, therefore, draw' different conclusions from the considera
tion of its terms in connection with those of the other documents 
referred to; but, on the whole, their Lordships are unable to 
come to the conclusion that the appellant’s statement in his 
letter of the 25th of May, was untrue, or that there was any de
finite and conclusive acceptance by him of the respondent's 
offer in the sense in which he, the appellant, understood it. This 
disposes of the case. All that occurred after that date is im
material. It could not estop the respondent from relying on his 
solicitors* letter of the 2nd of June, 1910, or amount to a waiver 
of the objection they made to the appellant’s alteration of the 
draft agreement.

Their Lordships are, therefore, of opinion that the appeal 
must be dismissed, and they will humbly advise Ilis Majesty ac
cordingly. The appellant must pay to the respondents their 
separate costs of the appeal.

It is right to point out that the appellant introduced into the 
agreement prepared by or for him a clause giving definite shape 
to the provision touching the future mortgage contained in the 
offer. It was to the effect that the vendor was to raise a mort
gage of $f>,000, or whatever amount a loan company would ad
vance on said property. In this he appears to have correctly 
interpreted the meaning and intention of the vendor, as the 
clause was copied into the agreement prepared by the vendor's 
solicitors.

Appeal dismissed.

HENNINGSEN PRODUCE CO. V. POOGIOLLI.
Alberta Supreme Court, llarvey, CJ.. Simmona, and H'alah, JJ.

April 1, 1913.

1. Sale ($ II €—30)—Implied warranty—Merchantable article—But
er *s KNOWLEDGE, EFFECT.

The implied warranty of merchnntnblencss provided in clause 2 of 
sec. 16 of the Rale* of Goods Ordinance, ch. 39, C.O. 1898. if* negi- 
lived where the buyer makes an examination of the good* on its delivery 
and though found to be defective, foils to reject the same. (Her Har
vey, C.J., and Simmons, .1.)

2. Rale (^11C—3!S)—Tmpi.ird warranty—Fitneh» for specific Penrose
- HELLER *8 SKILL NOT RELIED ON, EFFECT.

The provisions of clause 1 of sec. 10 of the Sales of Goods Ordin
ance, ch. 39, C.O. 1HP8, to the effect that there is an implied warranty
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that goods sold for n particular purpose shall bo reasonably tit tor such 
purpose, does not apply where the defects complained of were discov
ered by the buyer at the time of the delivery and the goods were re
tained by him without objection, the defects complained of being 
entirely within his own knowledge, since the provisions of clause 1 
apply only where the buyer relies upon the seller’s skill and judgment. 
(iYr llarvey, C.J., and Simmons, .1.)
|It'allis v. Bussell (1902), 2 Ir. R. 585, referred to.]

Appeal by defendant from judgment of Crawford, District 
Court Judge, in favour of the plaintiffs for goods sold and 
delivered.

The appeal was dismissed, Walsh, J., dissenting in part.
J. W. McDonald, for appellant.
Colin McLeod, for respondents.

IIarvky, C.J.:—The defendant, who is a merchant at Blair- 
more, purchased from the plaintiffs, who carried on business in 
Montana, some cheese for the purpose of side in his business, and 
this action is for the price of it. The defence is that the de
fendant relied on the plaintiffs to supply goods reasonably fit 
for the purposes for which they were sold, that the plaintiffs 
warranted that the goods would be of a merchantable quality, 
but that they were not of a merchantable quality, but were in 
fact worthless, and he claims as damages the price of the cheese. 
At the trial before IIis Honour Judge Crawford judgment was 
given for the plaintiffs for the price of the cheese without any 
deduction for damages. The defendant did not give evidence 
as to the condition of the cheese when received, but his wife did. 
and she states as follows :—

(j. I)o you know anything about this cheese ! A. Ye*, air, I know ua 
quick aa he got the cheese, ho (i.e., the defendant) said, "Como and look 
at this chccso, it is all cracked and mouldy ; shall 1 ship it back f * ’ 1 said, 
"No, you can write." lie said it was too much trouble to write. . . . 
As soon a* tho choose came we opened it up and took it out and we saw 
it was all mouldy ; it was all the same. We sold some of it, but some was 
brought back. We sold some the anmo week, and we have the piece* at

Q. How much of the choose did you examine! A. Every bit; after it 
came in we examined it and it was all the same.

There is no doubt that after what was done the defendant 
could not reject the cheese, and he docs not by his defence 
attempt to do so.

There is no evidence of any express warranty, but he relies 
on the provisions of the first clause of see. 16 of the Sales of 
floods Ordinance, eh. 39, C.O. 1898. The first and second 
clauses of that section are as follows :—

Hec. 16, Cl. 1. Where the buyer expressly or by implication make* 
known to the Heller the particular purpose for which the goods are required,
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bo as to ahew that the buyer relies on the seller’# skill or judgment and 
the goods are of a description which it is in the course of the seller’s busi
ness to supply (whether he be the manufacturer or not), there is an implied 
condition that the goods shall be reasonably fit for such purpose;

Provided that in the case of a contract for the sale of a specified article 
under its patent or other trade name, there is no implied condition as to its 
fitness for any particular purpose;

2. Where goods are lnnight by description from a seller who deals in 
goods of that description (whether he be the manufacturer or not), there 
ij an implied condition that the goods shall be of merchantable quality;

Provided that if the buyer has examined the goods there shall lie no 
implied condition as regards defects which such examination ought to have 
revealed.

The evidence indicates that the cheese in question was ordered 
from the plaintiffs either by letter or through a traveller and 
therefore being bought by description, the provisions of the sec
ond clause would apply.

In view of the examination of the cheese when it was re
ceived and the fact that its condition as to the defects now com
plained of was then discovered, there would seem to be no room 
for doubt that under the provisions of the second clause the 
implied condition or warranty of merchantable quality is nega
tived. The question then arises whether, that being the case, 
any advantage can l>e derived from the prior portion of the 
section.

For two reasons it appears to me that it carries the case no 
further. In the first place, that provision applies only to cases 
where the buyer relies on the skill and judgment of the seller. 
In this case it is clear that at the time of the acceptance the 
buyer could not have been relying on the skill and judgment of 
the seller to protect him from the defects complained of, because 
they were then entirely within his own knowledge.

Secondly, the purpose for which the goods were required 
was to be sold in the course of business, and the condition or 
warranty of the first provision would in the present case be 
merely one of merchantable quality, which under the circum
stances is negatived by the second provision. An instructive 
ease on this section is Wallis v. Russell, [1902] 2 Ir. R. 585, in 
which it was held that the vendor of crabs was liable for poi
sonous qualities which were not discoverable by the examination 
which was made. At 597 Fallas, C.B., says:—

In case# within tub-sec. 2 if he ha» examined the goods, he in to lie 
heM to have relied on hi# own judgment, bo fur, but bo far only, u# regards 
defects observable on examination.
I think, therefore, the defendant cannot now support his claim 
for damages.

Sec. 13 appears at first to l>e in some respect inconsistent 
with the view expressed, but a careful consideration 1 think
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shews that there is no real inconsistency. Sec. 13 provides that 
When a contract of sale is subject to any condition to bo fulfilled by tho 
seller, the buyer may waive the condition or may elect to treat the breach 
of such condition as a breach of warranty, and not as a ground for treating 
the contract as repudiated.
It also provides that after acceptance a breach of condition can 
only be treated as a breach of warranty in the absence of a 
contract to the contrary. This section seems clearly to recog
nize the right of a buyer in cases coming within it to accept 
goods which he knows before acceptance do not fulfill the con
ditions and claim damages in respect of their failure in this 
respect, and sec. 51 provides that he may set up this breach of 
warranty in diminution or extinction of the price or may main
tain an action against the seller for the damages. It is, however, 
equally clear that it applies only when there is a condition 
which is not fulfilled.

There may be express conditions or there may he implied con
ditions under sec. lti, and to all such cases sec. 13 would apply. 
In the present case, if there had been no examination, or if the 
defects had not been discoverable on examination, as in Wallis 
v. Russell, [1902] 2 Ir. R. 585, the condition would have con
tinued to exist, but immediately on the examination which dis
closed the defects complained of, the implied condition ceased 
and sec. 13 thereafter had no application to the case.

It appears that the proper corporate name of the plaintiffs 
is The llenningscn Creamery Co., but it is agreed by the terms 
of the Appeal Book that the appeal is to be argued as though 
the action were in the name of the llenningscn Creamery Co., 
and the necessary amendments made. The proceedings may 
therefore be deemed amended accordingly. It was also agreed 
on the argument that the appellants might object that the plain
tiffs were not registered under the Foreign Companies Ordin
ance, though this objection was not raised by the pleadings. I 
think, however, this objection was properly rejected by the trial 
Judge for the reasons given by him.

1 would, therefore, dismiss the appeal with costs.

Simmons, J.:—I concur.

Walsh, J. (dissenting in part) :—The defendant undoubt
edly accepted the cheese and is therefore liable for the price of 
it. He took it from the railway station and with knowledge 
of its condition cut up some of the wheels and sold to customers 
as much of it as he could. After that it is too late for him to 
say that he did not accept it.

I think, however, that he is entitled to an allowance from 
the contract price for the loss sustained by him by reason of 
the fact that the cheese was not reasonably tit for the purpose
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for which he bought it, namely, for re-sale to his customers. The 
cheese was sold for delivery at Blairmore. It was shipped from 
Great Falls, Montana, on the 1st of March, 1!)10, and reached 
Blairmore on the 23rd of March. The plaintiffs’ agent who sold 
Ihe goods says that the cheese was in good condition when it left 
Great Falls, but that is the only evidence of its condition at any 
time which is offered by the plaintiffs. The evidence of the 
defendant and his wife is that on its arrival at Blairmore it was 
in a condition which rendered it practically unsaleable. In this 
they are corroborated by the evidence of two other witnesses 
and unless we are to say that the evidence of these four wit
nesses, who are the only people who speak as to its condition 
upon its arrival at Blairmore or at any subsequent time, is 
untrue, we must hold, I think, that it was not then reasonably tit 
for such purpose.

I have read the judgment of the Chief Justice and with 
great respect I am unable to agree in his conclusion that because 
the defendant knew the condition of the cheese by his examina
tion of it before he accepted it. he is not entitled to recover from 
the plaintiff his damages resulting from such condition.

I am of the opinion that there was upon this sale an implied 
condition that the cheese should be reasonably fit for the par
ticular purpose for which it was required. The plaintiffs well 
knew what that particular purpose was. The defendant at the 
time of the sale carried on business as a merchant, and the 
plaintiff had for some time sold him cheese for re-sale to his 
customers, and the plaintiffs’ agent who made this sale knew 
that this lot was ordered for that purpose. The plaintiffs knew 
that the defendant was relying upon its skill or judgment to 
furnish him with goods fit for that purpose, the same being of 
a description which it was in the course of the plaintiffs’ business 
to supply. There are present, therefore, all the elements required 
to create an implied condition of fitness under sub-sec. 1 of sec. 
16 of the Sale of Goods Ordinance. When his examination of 
the cheese before his acceptance of it revealed its condition, I 
think that his right was either to repudiate the contract because 
of the breach of this condition, or to waive the breach of the 
condition and treat it as a breach of warranty. This is a right 
expressly reserved to him by sec. 13. The whole section is 
framed upon the supposition that there has been a breach of a 
condition. 1 low could the buyer elect to waive a breach of a 
condition without knowing of the breach, and how could he know 
of the breach of such a condition as this without examining the 
goods? If sec. 13 means anything it means that if the buyer 
discovers a breach of a condition, as in such a case as this he 
could only do by an examination of the goods, he can elect either 
to repudiate the contract entirely or to take the goods and look
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to the seller for the resulting damages. To say that because he 
examines them and takes them he must pay their full contract 
price without deduction, simply means that the right of election 
given to him by sec. 13 is valueless.

The proviso to sub-see. 2 of sec. 1G has, of course, nothing to 
do with the case. It in terms applies only to goods which are 
the subject-matter of such a sale as is covered by sub-sec. 2, 
whilst the contract of sale which we are discussing is one which 
is within sub-sec. 1. I cannot agree that because the defendant 
inspected this cheese upon its arrival and before its acceptance, 
he must be deemed not to have relied upon the skill and judg
ment of the plaintiff. Surely he had the right to examine the 
goods before accepting them, even though they were sold under 
a condition of implied fitness. He had a perfect right to examine 
them to see whether or not they answered this condition, even 
though he relied in the first place on the skill and judgment of 
the plaintiff's in selecting them for him. And this brings us hack 
to sec. 13 with the right of election given to him under it.

The defendant says that all of this cheese which he sold was 
returned to him and that he was paid for none of it. and in this 
he is corroborated by his wife. I take it, however, from the 
evidence of his witness, Steve Novario, that he bought one wheel 
of this cheese from the defendant and that he paid for it. There 
is nothing to shew the weight of this wheel nor the price which 
Novario paid for it, and the proof of both of these facts is on 
the defendant. The plaintiffs’ invoice shews that the heaviest 
wheel weighed 123 pounds, and I think that it should be assumed 
that this is the wheel which was sold to Novario and that he 
paid for it at least the plaintiffs' invoice price, so that the de
fendant lost nothing in respect of it. I think that the rest of 
the cheese was worthless because of its condition and that the 
defendant realized nothing from it and that he should be entitled 
to its full invoice price of $120.72 as damages for breach of war
ranty.

I think that the learned District Court Judge was right in 
holding that registration of the plaintiffs under the Foreign Com
panies Ordinance was not necessary in the facts of this case to 
entitle it to maintain this action.

I would allow the judgment for the plaintiffs to stand and 
direct judgment to be entered for the defendant for $120.72 
and costs of the counterclaim.

The plaintiffs should pay the costs of this appeal.

Appeal dismissed, Walsh, J., dissenting in part.
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JACKSON v. IRWIN.
British Columbia Supreme Court. Trial before Morrison, J. April 2, 1913.
1. Mistake ($ III D 3—50)—Quantity ok subject matter—Lands—

Rectification between vendor and purchaser.
Where by mutual mistake of both vendor and purchaser land sold 

at an acreage price was dealt with on the sale as being of a much 
larger area as erroneously described in one of the documents of title 
(cx. gr. 87 acres, instead of 25 acres), rectification may bo ordered on 
the purchaser discovering the mistake although sulwequent to con
veyance.

[Cole v. 1‘opc, 29 Van. S.C.R. 291, applied.]
2. Vendor and purchaser ($ I D—20)—Deficiency in quantity—Abate-

An abatement in price may lie decreed even after conveyance of 
unimproved lands where the parties have proceeded upon a mutual 
mistake as to the quantity of land which was the subject of the con
tract, and have dealt with the same at an acreage price as though it 
were of three times the extent which it actually was, if the parties 
cannot be replaced in their original position because of subsequent 
dealings with the property by the purchaser before discovering the 
mistake and of alterations made thereto.

3. Damages ($ III A 3—62)—Breach of contract to convey—Mutual
mistake—Larue deficiency in quantity.

Where a purchaser sells off a part of uncleared land purchased by 
him and proceeds with the erection of improvements on the remainder 
suitable to the area which both parties had assumed the tract to con
tain, and the purchaser takes no steps to verify the area which both 
parties had by common mistake assumed to exist, until after erecting 
a burn with a capacity adapted to the supposed area, but much too 
large for the actual quantity of land, his right to damages does not 
extend beyond the refund of a proper proportion of the purchase money 
and cannot include his loss in respect of the unsuitable improvements.

Action for damages by a purchaser of land against his ven
dors for damages by reason of a large deficiency in quantity 
alleged to have been ascertained only after conveyance. The 
plaintiff had, in ignorance of the mistake ils to quantity, dealt 
with the land by taking off timber, selling a small portion of the 
land and erecting farm buildings on the remainder, and he 
claimed special damage for loss by reason of the construction of 
the buildings and the sale of the small portion having been made 
on the basis of the total area on which the price per acre was 
computed. The purchaser had built a barn much too large 
and expensive for the quantity of land for which it was to serve.

The defendants by their pleading offered to repay the pur
chase money if the lands were rcconvcyed to them. The pur
chaser declined to reconvey because of his own agreement to 
convey the portion resold by him. The error had not been known 
to the vendors at the time of sale.

Judgment was given for the plaintiff for a refund of a pro 
rata share of the price, but his claim for the special damage 
was denied.

J. McDonald Mowat, for plaintiff.
J. L. C. Abbott, for defendant.

Morrison, J.:—I find there was a mutual mistake as to the
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quantity of land in the area agreed to be sold. I find that a 
bargain of sale was concluded between tile parties on the basis 
of 87 acres at the price of $19 per acre. Immediately upon the 
conclusion of the purchase by conveyance, the plaintiff proceed
ed to clear the land and to erect a barn with a capacity com
mensurate with the extent of land acquired and he also pur
chased machinery to work that area of land. lie also sold five 
acres to one Anderson, and. thereupon, for the purpose of the 
sale he had the land surveyed for the first time, when it was 
found that the parcel bought from the defendants contained 
only 25 acres, and that the five acres sold to Anderson were not 
within this 25 acre area. The defendants were quite unaware 
of these circumstances at the time. The plaint ill' now claims 
damages for breach of covenant to convey 87 acres or alterna
tively a return of the price of 60 odd acres at $19 per acre, with 
interest from the date of the conveyance. The defendants are 
willing to make a reconveyance of the property and bring into 
Court the necessary sum for repayment thereupon to the plain
tiff. This the plaintiff refuses, alleging as a ground that he has 
agreed to convey a portion of the land. It seems to me that the 
plaintiff is alone responsible for the consequences of his preci
pitancy in subdividing bis purchase. For aught I know he can 
reconvey as desired by the defendants. I do not think he is 
entitled to the damages he claims in consequence of his own 
acts. He knew, or must be held to have known, the defendants’ 
connection with the property. I do not think he in any way 
relied upon anything they may have said as to the acreage, if 
they said anything or did anything other than exhibit the sketch 
attached to the Crown grant, which does shew 87 acres to be 
the quantity of land in the parcel.

He should have taken ordinary precautions to check up the 
boundaries, if not before the purchase, at any rate liefore he 
started to sell a portion and before be began erecting buildings 
and expending money in alleged improvements by denuding the 
property of timber.

If I understand Mr. Abbott aright, he contends that inas
much as the contract was completed by conveyance, there can 
be no relief.

The competent relief in a case such as this, of a common 
mistake, is a rectification : Cole v. Pope, 29 Can. S.C.K. 291 ; 
Paget v. Marshall, 28 Ch.D. 255 at 263, 54 L.J.Ch. 575. The 
defendants must return to the plaintiff the price of so much of 
the land ils falls short of the quantity proved to be there. As 
to the costs of the action, the plaintiff is not entitled to costs 
because he hits failed on the main ground of his action and has 
refused to accept the defendants’ reasonable offer of repayment 
owing to his own alleged inability to accept it. The defendants 
are not entitled to costs owing to their mistake.

Judgment for plaintiff.
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Alberta Supreme Court, Bed', J. May 27, 1913.

1. Mortgage ($ VI F—97)—Enforcement—Foreclosure orders—Juris.

May 27. diction.
A local Judge or Master of the Alberta Supreme Court has jurisdic

tion to make foreclosure orders and vesting orders without restriction of 
his jurisdiction with regard to the amount of the claim or the value of 
the property.

L. Land titles (Torrens system) ($ VII—70)—Authority of District

A District Court Judge as such has jurisdiction under the Land Titles 
Act, 6 Edw. VII. (Alta.) ch. 24, to make any order which the statute 
authorizes a “Judge” to make where there is no limitation in the 
particular section to indicate that only a Judge of the Supreme Court 
shall have the power.

3. Land titles (Torrens system) ($ VII—70)—Procedures—Orders or
Masters of supreme Court.

A Master of the Supreme Court of Alberta has no jurisdiction as 
such to make orders under the Lands Titles Act, G Edw. VII. (Alta.) 
ch. 24, which by the terms of the statute are to be made by “a

4. Land titles (Torrens system) ($111—30)—«Mortgages—Foreclosure
ORDERS MADE BY MASTER OF COURT.

A foreclosure order or a vesting order made by a Master of the 
Alberta Supreme Court is an “order of a Court” within the exception 
of see. 102 of the Und Titles Act, 0 Edw. VII. (Alta.) ch. 24. ns to 
attestation by a witness for the purpose of recording against lands.

5. Land titles (Torrens system) (§ VII—70)— Procedure—Attestation
FOR REGISTRATION—ORDERS OF DISTRICT JUDGE.

Orders made by a Judge as persona désignât» under the Land Titles 
Act, 6 Edw. VII. (Alta.) ch. 24, including orders made under that 
heading by a District Court Judge, are within the exception of see. 102 
of that statute as to attestation of instruments by a subscribing witness.

Beck, J. :—I have had several questions raised before me by 
way of reference from the registrar. I have consulted three of 
my brother Judges, with the result that we all agree in the fol
lowing propositions :—

1. A District Court Judge in his capacity as a Local Judge 
of the Supreme Court, and consequently a Master, has juris
diction to make orders for “foreclosure” or sale and vesting 
orders, whether in mortgage eases or not, in actions in the Su
preme Court irrespective of the value of the property or the 
amounts of the claims in question. He also has power under 
sec. 116 to add any directions for the doing of any act by the 
registrar necessary to give efleet to any such order.

2. A District Court Judge as such—but not a Master—lias 
jurisdiction to make any order which the Act authorizes “a 
Judge” to make, i.e., where the Judge is persona dssifjnata 
except where, as, for instance, in secs. 112 and 11J as amended, 
a Judge of the Supreme Court is specially designated ; and this 
independently of any question of the amount involved or that 
may perhaps be involved.
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T think, too, and one of ray brother Judges agrees with me, 
and I have not had an opportunity of consulting the others upon 
this point, that the words “orders of a Court or Judge” in see. 
102 “Attestation of Instruments.” must in this Act be inter
preted so as to comprise under the words “Orders of a Court” 
a Master’s Order, and under the words “Orders of a Judge,” 
orders made by a Judge as persona drsignata.

P. L. McNamara, registrar, in person.
J. R. F. Stewart, contra.

Re A TAXATION. SASK.
Saskatchewan Supreme Court, Brown, J. May 3, 1913.

1. Costs (§11—29)—-Review of taxation—Sask. Rule 732.
The direction of Rule 732 (Sask. Judicature Rules, 1911), that the 

dissatisfied party may “within ten days and on two days' notice" 
apply for a review of a taxation, implies that the return date of the 
notice must he within the ten days; and it is not suflicient that the 
notice should be served within the ten days if returnable after that 
period.

2. Appeal (§ III F—98)—Extension of time—Review of taxation.
A motion under Rule 732 (Sask. Judicature Rules. 1911) for a review 

of a taxation between party and party, being in the nature of an 
appeal, the Court will, in like manner as upon appeals, require very 
special circumstances to Ik* shewn lieforc exercising its judicial discre
tion to enlarge the time for giving the notice by which the review pro
ceedings are commenced.

[Craiy v. Phillips, 7 Ch.D. 249; Jtt llelsby, [1894] 1 Q.B. 742, 
applied.]

Application on the part of the plaintiff to review the taxa- Statement 
tion of the defendant’s bill of costs. The costs were taxed by 
the local registrar at Yorkton on Kith of April. The notice of 
review was served on 26th of April and made returnable in 
Chambers for May 1st. The npplieation was made under Sask.
Rule 732, and it was objected to on the part of the defendant 
as being too late.

II. V. Bigelow, for the plaintiff.
IV. //. McEwen, for the defendant.

Brown, J. ;—In the ease of Hudson v. Long, decided by me Brown, j. 
on October 10, 1910, I held that under rule 622 (as it then 
read i, in the ease of an appeal from a Local Master, the return 
date of the notice must be within eight days after the decision 
complained of, that it was not sufficient that the notice should 
he served within that time. I so decided under the authority of 
Fox v. Wallis, 2 C.P.D. 45; Bell v. North Staffordshire R. Co.,
4 Q.B.D. 205; Gibbons v. London Financial Association, 4 C.P.D.
263. That rule seems to be. as far as the point involved is con
cerned. on all fours with rule 732; and I am of opinion, there
fore, that the return date of the notice under rule 732 must he 
within the ten days there specified, and that it is not sufficient

s. c.
1913 

May 3.

ALTA.

sTc.
1913

Re Land 
Titles Act.
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SASK. that the notice should be served within the ten days. In that
g (i view the plaintiff was too late in giving his notice. The plain-
1013 tiff, however, asks that the time be enlarged, and I of course
----- have power to so order under rule 704. The question arises as

a -r.5* to whether or not the circumstances of this ease are such as to
.\ 1 AXAI ION... ... .

----  justify me in so exercising that power. 1 his review is in the
Brown, j. nature of an appeal from the decision of the taxing officer : Clark

v. Fox, 2-1 W.L.K. til. The following authorities shew clearly 
that the Court ought not lightly to interfere with the time fixed 
for bringing appeals, and ought to require very special circum
stances to be shewn before exercising its judicial discretion to 
enlarge the time : Craig v. Phillips, 7 Ch.D. 249; Re Jlelsby, 
[ 1 894 j 1 tj.B. 742 ; Intent olio mil Financial Society v. City of 
Moscou' Cas Company, 7 Ch.D. 241: Re Arbitration between 
Coles and Ran nshcad, 23 T.L.R. 32. The only reasons given in 
this case for an extension of time are those set out in the affidavit 
of Mr. Bigelow. In this affidavit he states that on the 18th April 
the plaintiff's solicitors at Yorkton wrote a letter to him at 
Regina instructing him in said letter to appeal from the taxa
tion and to prepare a notice of review ; that this letter also in
formed him that the local registrar at Yorkton had been request
ed to transmit the file from Yorkton to Regina in order that 
Mr. Bigelow might be able to prepare the notice; that this letter 
reached Regina on April 21st, and on that date Mr. Bigelow 
attended at the Court House, but was informed that the file 
had not arrived ; he again attended on the 22nd April, but the 
file had not yet arrived; he then immediately wrote to the plain
tiff’s solicitors at Yorkton, calling their attention to this fact; 
and on the 25th April he found the file in the office at Regina.

Even assuming that the plaintiff’s solicitors did request the 
local registrar at Yorkton to forward the file, I am incline»! to 
the opinion that under the authorities above referred to the 
grounds set up would not be sufficient to justify me in making 
the order asked for, but 1 do not find it necessary to fully con
sider that point, because there is no evidence before me of a 
satisfactory character that such request was ever made to the 
Local Registrar. It is true that the plaintiff’s solicitors at York
ton so stated in their letter, but they make no affidavit with 
reference to the matter, nor does Mr. Bigelow in his affidavit 
state that he believes they made such request. He simply states 
that he was informed by their letter that the request had been 
made; and we find that immediately upon Mr. Bigelow's letter 
of April 22nd licing written, that the papers are forwarded.

The plaintiff, in my opinion, has not shewn sufficient grounds 
on which to get the relief asked for, and the application will 
therefore be dismissed with costs.

Application dismisst <1.
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PEPPERAS v. LeDUC.
Ontario Huprcmv Court, llrittun, ./. !/«»/ 2. ID lit.

]. Costravts (§ 1110 2—itOO*—l*i 111.k I'oi.u v—Immoral motivks—Want

ONT

OK CONKII1KRATION—1‘ROMINK LX TVRI'Î ( Al SA.

A promise made in considéra lion of the re-nation of illicit coluibi- 
ta-tion is void simply for want of any consideration, so that if made 
in the form of an instrument under seal, there may Ik* prinifl farir a 
valid contract; yet if the transaction is of such a nature a- to hold 
out an inducement or to constitute to either party a motive to con
tinue tlie connection, the instrument would lie void rr turpi musa and 
no claim or defence can lie maintained which requires to be supported 
by allegation or proof of such an agreement ; hence each of the par
ties thereto i~ powerless to enforce or to set. aside an agreement of 
this character by judicial process.

[See Annotation to this ease.]
2. IIrbacii ok kromisl ($11—5)—Dlkk.ncls—1‘i.ai mill's makkiacik to

A NOT It KR.

Damages for a breach of promise of marriage cannot In- recovered 
when the plaintiff has subsequently married a |ierson other than the 
defendant.

Action for cancellation of un agreement, for damages for statement 
the defendant’s breach of an alleged promise to marry the plain
tiff, and to recover money expended for and advanced to the 
defendant.

Counterclaim for a declaration that a lot of land at North 
Cobalt standing ip the name of the plaintiff in reality belonged 
to the defendant, and for possession.

./. II. McCtirry, for the plaintiff.
(l. A. Mcflauyhcy, for the defendant.

Britton, J. :—The defendant and plaintiff, without being nmten.j. 
married, lived together for three or more years as man and wife,
While so living, the plaintiff, who is a hard-working woman, 
purchased lot 40 according to plan M. 67 filed in the office of 
Land Titles at North Bay, which land is situate at North Cohalt.

Upon this lot the plaintiff*, out of her earnings, built a house, 
and she in the main supported the defendant. The defendant 
did to some extent contribute by his labour to his own support.

The plaintiff, as she states, was anxious that the defendant 
should marry her, and he repeatedly promised to do so; but, for 
some reason, he would never fulfil his promise. On the 9th 
August, 1909, an agreement, under seal, was entered into by 
the parties. By this instrument the plaintiff agreed, after the 
sale of the property, to pay over to the defendant one-half of 
the proceeds of sale, and that she would not dispose of the 
property for less than the sum of $1,800 without the written 
consent of the defendant. The defendant agreed that he would 
accept one-half of the proceeds of the sale in full of all his claim 

13—11 D.L.B.
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and interest in the property, and he agreed that he would with
draw any caution tiled by him in the office of Land Titles at 
North Bay. Apparently a caution had been filed, but no proof 
of such was given at the trial.

After the agreement was entered into, the plaintiff was 
married to a man named Pepperas, and is now living with him as 
his wife. The plaintiff brought this action charging that the 
defendant falsely and fraudulently represented to the plain
tiff that he intended forthwith to marry the plaintiff, and 
by reason of these representations induced the plaintiff to 
enter into the agreement mentioned. She asks for cancellation 
of the agreement, for damages for breach of promise to marry, 
and for money advanced for the support of the defendant, and 
for money advanced to him for other purposes. The defendant 
sets up by way of defence that he bought the lot and erected the 
house at his own expense, and he counterclaims for a declaration 
that the property belongs to him, and for possession.

I find that the plaintiff purchased the lot, and paid for the 
erection of the house, and that the defendant has no right what
ever to the property—other than what he may have, if any, 
under the agreement mentioned. There was no consideration in 
fact for that agreement other than what is implied in the evi
dence given by the plaintiff. The promise and covenant given 
by the plaintiff were in consideration of the cessation of illicit 
cohabitation, and void. In such a case, if the agreement is in 
the form of a bond or covenant under seal, so that there may 
be prima facie a valid contract, “if the security is of such a 
nature as to hold out an inducement or to constitute to either 
party a motive to continue the connection, the instrument would 
be void.” There is presumption of illegal consideration from 
the mere fact of continued cohabitation after security is given. 
See Leake on Contracts, 5th ed., p. 541, 16th ed., 554].

This action to set aside the agreement cannot be successfully 
prosecuted by the plaintiff. “No claim or defence can be main
tained which requires to be supported by allegation or proof of 
illegal agreement Leake, 5th ed., 550: 6th ed., 564, 565.

In my view of the law, the defendant eannot enforce this 
agreement.

The plaintiff’s claim for breach of promise of marriage is 
absurd, as she has married a person other than the defendant— 
so that, presumably, she has benefited by the defendant’s breach 
of that part of his contract.

The plaintiff’s action must be dismissed, but without costs, 
and without prejudice to her right of action for any money 
claim, if any not vitiated by illegality.

The defendant’s counterclaim will also be dismissed without 
costs.

Action dismissed.
|Sve Annotation on following page.]
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The ground on which the Court refuses to enforce immoral contracts 
is that they are against public policy as encouraging and aiding immoral
ity. Where the plaintiff knew that the additions which he made to a 
house were for the purpose of increasing the defendant’s immoral trade, 
the Court refused to aid in enforcing a mechanics’ lien for the work 
done: Pearce v. Brooks, L.R. 1 Ex. 213; Clark V. llagar, 22 Can. S.C.R. 570; 
v h t i Moon, 17 W.LJL 64S ( Alts.).

In Perkins v. Jones, 7 Terr. L.R. 103. the plaintiff said to the defendant, 
referring to a certain named lot: “If you can get me that lot I will build.” 
Accordingly the defendant, a builder by trade, did purchase the lot for the 
pnrjKMC of building a house thereon for the plaintiff; and a few days later 
the plaintiff entered into a written agreement respecting such lot and 
house, with the defendant, and paid $500 cash down. The house was in
tended for purposes of prostitution, os the defendant know, and before the 
defendant had done anything toward building other than “brushing” the 
lot. the plaintiff gave notice to the defendant that she had decided not to 
build and demanded an immediate return of the $500 paid by her: Held, 
per curiam, that there had been part performance of the contract and that 
subsequently the plaintiff could not recover the money paid by her there
under. Quote, per Newlands and Hanev, JJ., whether money paid under 
an immoral contract can be recovered back under any circumstances: 
Perkins v. Jones ( 1905), 7 Terr. L.R. 103.

The effect of illegality in the matter or purpose of an agreement is 
to render it wholly void of legal effect ; no claim or defence can bo main
tained. which requires to be supported by allegation or proof of an illegal 
agreement: Taylor v. Chester (1869), 38 L.J.Q.B. 227, L.R. 4 Q.B. 314; 
Odessa Tramieays Co. v. Mendel (1878), 47 LJ.C. 505, 8 Ch.D. 235. See 
IIyams v. King (1908). 77 IaJ.K.B. 796, [1908] 2 K.R. 690; Leake on Con
tracts. flth ed., 564. Either party may repudiate the agreement, with or 
without alleging a reason, and may afterwards justify on the ground of 
the illegality: Coican v. Milbourn (1867), 36 L.J. Ex. 124, L.R. 2 Ex. 230.

The objection that a contract is immoral or illegal, as between plain
tiff and defendant, sounds at all times very ill in the mouth of the defen
dant. It is not for his sake, how-ever, that the objection is ever allowed; 
but it is founded in general principles of policy, which the defendant has 
tlie advantage of contrary to the real justice as between him and the 
plaintiff. If, from the plaintiff’s own stating or otherwise, the cause of 
action appears to arise ex turpi ctiusd, or the transgression of a positive 
law. there the Court says he has no right to be assisted : Mansfield, CJ„ 
Holman V. Johnson, 1 Cowp. 343.

Illegality which will avoid a contract as against a party will avoid it 
also a- against his representative: Phillpotts v. Phillpotts (1850), 20 LJ. 
(MV 11, 10 C.B. 85. And the effect of illegality is the same in equity as 
at law. A contract or instrument which fails in a court of law by reason 
of its illegality cannot be enforced in equity ; although money has been 
paid and received in respect of that contract. Equitable terms can be 
impo-ed on a plaintiff seeking to set aside an illegal contract as the price 
of the relief he asks; but as to any claims sought to be actively enforced 
on the footing of an illegal contract, the defence of illegality is as avail
able in a Court of equity as it is in a Court of law: Thomson v. Thomson

Annotation

Illegality of 
contract
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Annotation | continued)—Contracts i § III G 2—3001—Illegality as affecting 
remedies.

(180*2). 7 Ves. 470; He Cork ami ) on film I Hail tray (1800), 30 L.-I.i. 
277, L.R. 4 Cb. 748. See Chapman v. .1lichadxon (1908). 78 
L..J.C. *272. 11000] 1 Cb. 238. A bond or covenant or oilier security 
i|iieiitly given for n debt originating in an illegal consideration or trans
action, or for ii prior security for such debt, is vitiated by the same ille
gality: Fitthcr v. Bridgea (1854), 23 L.J.Q.H. 276, 3 E. A II. 642; as a 
bill given to a broker for bis charges in effecting an illegal insurance: 
Ex p. Mather (1707). 3 Vee. 373; a bill in renewal of a bill given for a 
gaining debt: D'l/nnr V. Callander (1826). 1 Hus». 21)3; a security given 
to a compounding creditor by way of illegal |H-rformance: 11 cere v. Harr 
(1863), 33 L.J. Ex. .’>0, 2 H. Si C. 330 ; a bond given to the holder of u 
note which had been given for an illegal purpose and indorsed to the 
holder when overdue : Antory v. Mery treat her (1824), 2 L.J.O.S.K.B. 111.
2 a A C. 573.

A guarantee of un illegal debt is illegal and void ; but a guarantee of 
a debt which is merely void and not illegal, as the loan of a company in 
excess of their borrowing power*, is valid : Yorknhirc Waggon Co. v. 1/<n 
lure (1881). 51 L.J.C. 253. 10 < h.D. 478. See He Colimaa (1881). .11 

I' «it.

The effect of illegality is the seme, in whatever form the contract is 
framed, whether in the form of a simple contract or of a contract under 
seal, or of a bond with an illegal condition: Co. Lit. 2066; Duveryicr v 
Fclloirn (1828), 7 LJ.O.S. C.P. 13. 3 Hing. 248, (1830), 8 LJ.OX K.B 
270, 10 B. A C. 826. ( 1832). 1 Cl. A F. 45, and though the contract is ap
parently valid in form and matter, extrinsic evidence is always admissible 
in variance of or in addition to the contract in order to show that the 
transaction is illegal and therefore void, even in the case of a covenant 
or contract under seal: Colline v. Blantrrn (1767), 2 Wile. 341, 1 Nu. 
L.C. 355. The facts shewing illegality, either by statute vr 
common law, must be pleaded ; they cannot be proved under a 
bare denial of the contract : Ord. XIX. rr. 15, 20. See Willia v. 
Ijoriek (1001). 70 L..Î.K.B. 656. [1901] 2 K.B. 105; but where the ille
gality appears from the plaintiff's own evidence (as in the case of a crim
inal conspiracy to create a market by fictitious dealings in aha re. | it ii 
the duty of the Court to take judicial notice of the fact, and to give judg
ment for the defendant, although the illegality is not raised by the plead
ings: Scott v. /froten, [1802) 2 Q.B. 724. 61 L..Î.Q.B. 738. The Court* will 
grant discovery in aid of the defence of illegality unless there are special 
circumstances of exemption : Benyon v. Xettlefold ( 1850), 20 L.J.C. 186.
3 Mae. A (1. 04.

Money paid in consideration of an executory contract or purpose which 
is illegal, upon repudiation of the transaction may be recovered hack, 
a* upon a total failure of consideration : but it cannot In* reclaimed after 
the happening of the event : Taylor V. Boteera (1876), 46 IaJ.Q.B. 39. 1 
Q.fcD. 201 ; It i/sow v. Htrugnell (1881). 7 Q.B.D. 548, 50 L-I.M.C. 145; 
Hermann V. Charleairorth (1005). 74 L..Î.K.B. 620, [ 1905] 2 K.B. 123. 
Money deposited with a stakeholder upon a wagering contract may be 
reclaimed and recovered back after the event, at any time before the money 
has been actually paid over; but not if the stakeholder has paid it over
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Annotation
according to tin* event 'liefore liis authority i- revoked : Hoirson v. Hancock 
(1800), 8 T.H. 575.

The party seeking to recover money paid upon an illegal contract or 
pui|Mwo must give notice that he repudiates the transaction liefore it is 
executed, and reclaim the money.* in order to entitle him to maintain an 
action: and merely bringing the action is not sullicient notice: Husk v. 
Walsh (18|*2). 4 Taunt. 291»; Halyarl v. Lcckir (1817), 0 M. & S. 290.

After the execution of the illegal contract or purpose, money paid 
under it. whether as the consideration or in performance of the promise, 
cannot Is* recovered Iwtek; for tlie parties are then equally delinquent, ami 
the rule applies that “in /uni delicto mclior cut mini it in possidcnti«*’: 
T»filar v. Chester (lflflB), 38 L.I.Q.IS. ‘227. Lit. 4 Q.B. 313. The rule ap
plies where the illegal purpose has liecn executed in a material part, 
though it remains unexecuted in another material part : Kcarlcp v. Thom
son (I8ÎM)), 50 LJ.Q.H. 288. 24 Q.B.I). 742: ami where it has lievn executed 
a« far as possible, and further execution has Immsohi* impossible: Itr Urea! 
Berlin Steamboat Co. (1884). 54 LJ.C. 08. 2d ChJ). 616.

The true test for determining whether or not the plaintilf and the de
fendant were in pari delicto is by considering whether the plaint ill" could 
make out his case otherwise than through the medium and by the aid of 
tin* illegtl transaction to which he was himself a party : Simpson v. IIloss 
1181th. 7 Taunt. 246; Tap lor V. Horen (1876». 46 LJ.Q.H. 30. 1 Q.B.U. 
201; Hun ms v. Stuart Kinp (1008». 77 I..J.K.H. 7tHt. 110081 2 K.ll. 606. 
Hut in the case of purely equitable remedies, the Coart may refuse its 
assistance to a partûrps criminis, who does not rely upon any part of the 
illegal transaction, as a person invoking the jurisdiction of the Court of 
Chancery must come into Court with clean hands: lycra/ v. Jenkins 
(1873), 42 L.h/C. 600, Lit. 16 Kq. 27. Accordingly money lost fairly at 
illegal gaming or wagering, and paid, cannot Ik* recovered back: Hoir mm

Ilanro k (I860). 8 T.lt. 3761 Thisllnrmnl v. (rarroft (1813). I M. A 
S. 300; Dufour v. Aekland (1830). 0 LJ.O.S. K.ll. 3. Si with money paid 
or accounted for as the price of gissL sold and delivered under an illegal 
contract of sale: (turns v. Dm ton ( 1835 ». 4 LJ. Kx. 68. | Cr. M. & R. 711. 
And money paid to induce a person to become bail for another cannot lie 
reeovered back, after the purpose is completed by acceptance of the bail, 
whether the principal makes default or not: Herman v. Jeuchncr (1885). 
34 LJ.Q.H. 344». 13 Q.B.D. 561. See Consolidated Exploration Co. V. Mus- 
prare (1809). 69 LJ.C. II. 11900] 1 Ch. 37, which is perhaps to la* sup- 
|M«rted upon the ground that the transfer of shares was ultra circs, and 
the transferee a trustee for the company.

Where money was delimited with a company's banker for the purpose 
of giving the company a fictitious credit, it was held that after an order 
was made for winding up the company the money mttld not be recovered 
back : Ur (irrat Berlin Steamboat Co. (1884). 34 LJ.C. 68, 26 Ch.D. 610. 
I pon this principle a premium paid upon an illegal insurance, after the 
risk has determined, is not recoverable, though the underwriter cannot lie 
mni|ie||ed to pay the loss; Marine In see. Act. 11106, *ec. 84: I'andpck v. 
Ilr,nil (1800), 1 Hast «7; Alikins v. Ja/»e (1877). 46 LJ.C.P 824, 2 
<MM>. 373: llarsr v. Drarl Life Asm,. < 1904», 73 LJ.K.H. 373, (1904]

Illegality
contract

of
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—7* 1 K.B. 558. But if the premium in such case has been paid or secured by

"'nfnut' a onl.>'' t*l<,rc *8 no remedy on the bill, being the security for an illegal 
délit: Ex p. Mather (1797), 3 Ves. 373. So an underwriter having paid 
the loss under an illegal insurance cannot recover it back; and though he 
has only paid it to the broker of the insured, who has not paid it over: 
I mailt \. BlUott (1797), 1 It- A P. 8.

Upon the same principle goods or other property delivered under an 
illegal agreement or for an illegal purpose, may be reclaimed and recovered 
back so long as the agreement or purpose remains unexecuted. Where 
goods were delivered under a fictitious sale for the purpose of protecting 
the possession whilst the owner compounded with his creditors, it was 
held that he might repudiate the transaction before the composition had 
been carried out. and recover the goods from the pretended buyer, or from 
a subvendee to whom they had been delivered with notice of the illegal 
transaction: Taylor v. Bowers (1876), 46 LJ.Q.B. 39, 1 Q.B.D. 291.

But if the contract is executed and a property either general or special 
has passed thereby, the property must remain; and upon this ground a 
lien for work done upon a chattel, though under an illegal contract, i* 
valid; Scarfe V. Morgan (1838), 7 LJ. Ex. 324. 4 It & W. 270. I pon 
the same principle a conveyance of property executed upon trust for the 
absolute use of a woman, cannot be set aside upon the ground that it was 
executed in consideration of illicit cohabitation: Ayerst v. Jenkins (l8T.1i. 
40 LJ.C. 690. UR. 16 Eq. 275. See PhiUpotta v. PhiUpotta (1850i. 20 
LJ.C.P. 11, 10 C.B. 85.

No claim can tie allowed for compensation or contribution between 
persons enguged in an illegal transaction: Jessel, M.R., Sykes V. Beadnn. 
48 LJ.C. 622, 11 Cli.D. 197. Where two persons had joined in an illegal 
wager which they won. and one of them advanced to the other his share 
of the winnings, which the loser failed to pay, it was held that he could 
not recover bark the smu so advanced, because he could not maintain such 
claim except through the illegal contract: Simpson V. Bloss <181fli. 7 
Taunt. 246; Leake on Contracts, 6th ed., 669.

An exception to the rule, that money paid in execution of an illegal 
contract cannot lie recovered back, is made where the party who paid the 
money acted under undue pressure or influence on the part of the receiver, 
and therefore was not in pari delicto with the latter: Lowry v. Bourdieu 
(1780), 2 Dougl. 468; Militants v. Bayley (1866), 36 LJ.C. 717, L.R. 1 
H.L. 200; Jones v. Merionethshire Perm. Bg. Soc. (1891), 61 L.J.C. UK, 
(1892), 1 Ch. 173. And this rule has been applied to money extorted by 
an abuse of legal proceedings; as where a party paid a sum of money to 
obtain his release from an arrest under a colourable legal proce»*: 
Dr Cadaval (Duke) v. Collins (1836), 6 LJ.K.B. 171, 4 A. A E. 8JH. 
Another exception is, where a statute has been passed with the object of 
protecting a particular class of persons, the members of that class may re
cover payments made by them. Thus the fees of a sheriff are fixed by stat
ute. and an overpayment may be recovered : IToodgate V. Knatchbull 11787),
2 T.R. 148, Dew v. Parsons (1819), 2 B. A A. 662. So money paid in ex
cess of the legal interest allowed by the statutes against usury could be re
covered back: Ashley v. Reynolds (1731), 2 Stra. 915; Bromley v. Holland
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remedies.

11802). 7 V». 3; a* now i» the cH«e where n moneylender charge* a higher 
rate of interest than the Court aaiivtions in an application under the 
Moneylender* Act. 1000 (Imp.): Stimuli m v. Xeiebold (1004), 74 L.J.C. 
120, (1006), 1 Ch. 200. nHirmed mil, nom. Samuel v. Xeiebold (1000), 
78 1...M . 70.*», 110001 A.< . 401.

ONT.

Annotation

Illegality of

NICHOLS and SHEPARD CO. v. 8KEDANUK.
(Decision No. 2.)

Albirla Supreme Court. Trial before Stuart, J. May r>, 1913.

1. Evidence (f XII .1—90*»)—Contracts—Doer ments— Proof by attest
ixo witness— Necessity.

A document to the validity of which an attesting witness is necessary 
must l»e proved by hi* evidence mile** hi* absence i* satisfactorily 
accounted for.

2. Mortoaoes (fXIIJ—96.»)—Execution—pROOr—Sufficiency.
In an action in effect to secure an order directing regi*tration of n 

mortgage without production of a certificate of title, proof of the 
execution of the document by the attesting witness will In* treated a* 
having been given, if necessary, though he did not testify, where it 
appears that he could say no more than that he drew the document, 
signed defendant's name thereto and held the pen while defendant 
made hi* mark, which facta were undisputed, especially in the absence 
of specific objection to the proof of the execution of the mortgage.

3. Records and registry laws (f III A—10)—Wiiat may be recorded—
Mortoaoes—Effect of false affidavit,

Kegi*tration of a mortgage without production of a certificate of 
title will not be directed at least without destruction of a false affidavit 
of execution on the back of the document. Mating that the mortgage 
was read to defendant mortgagor, an ignorant foreigner, and that he 
seemed to understand it.

4. Sale (fUI A—06d)—CH att El .a—.Restrictions against tack l no land
MORTOAOES THERETO— STATUTORY PROHIBITION.

A clause in an agreement to purchase agricultural machinery reciting 
that the buyer agreed to give a mortgage on *pecificd lands to secure 
payment of the price, is a “charge or encumbrance” upon the land 
within Htat. Alta. No. 6 of 1910 (2nd *ess.). making void any mort 
gage, charge or encumbrance on land contained in or annexed to an 
agreement to purchase chattels, etc.

(Fell v. Official Trustee of Charity /.roofs. [189N| 2 Ch.D. 44, referred 
lo.)

.*». <ai.e (f III A—fifln)^Chattels—Restrictions against tacking land
MORTOAOES THEHETO—STATUTORY PROHIBITION—SINKING MEMOK

Several documents signed at the same time by an ignorant foreigner, 
whereby he agreed to buy agricultural machinery and gave a mortgage 
to secure the purchase price, will lie treated as a single contract within 
Htat. Alta. No. of 1910 (2nd sess.), making void any mortgage, charge 
or encumbrance on land contained in or annexed to an agreement to 
purchase chattel», etc.

Action for « declaration continuing the plaintiffs’ title in Statement
respect to a mortgage on land*, the defendant refusing to deliver
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up his certificate of title for the purpose of registering the said 
mortgage. A y motion in the ease upon a question of
discovery is reported, Me It oh v. Skttlanuk i No. 1), 4 D.L.li. 450.

The action was dismissed with costs.
Frank Fonl, K.C., and Holton, for the plaintiffs.
.1. C. (Irani, for the defendant.

Sri art. .1. :—The plaintiffs in their statement of claim allege 
that the defendant on May JO, 1011. being indebted to the plain 
tiffs in the sum of $5,025, and having when incurring the said 
indebtedness agreed to give a mortgage as security thercl'm-. 
mortgaged certain lands to the plaintiffs by instrument of mort 
gage made in accordance with the Land Titles Act and duly 
executed by the defendant to secure payment of the said indebt 
edness. They allege further that at the time the said mortgage 
was executed they omitted to i ' u the certificate of title for 
the lands mortgaged, that the defendant afterwards refused to 
deliver the same for purposes of registration, that in order to 
protect their interest under the said mortgage the plaintiffs 
registered a caveat against the said lands, tiuit the defendant 
thereafter served a notice under see. 89 of the Land Titles Act 
requiring the plaintiffs to take proceedings under their caveat 
and that therefore the plaintiffs entered this action. Then fol
lows the prayer for relief in which the plaintiffs ask (a) judg
ment or order substantiating the title, estate, interest or lieu 
claimed by the said caveat, (b) costs, (c) such further or other 
relief, etc.

In his statement of defence, after general denials file defend
ant alleges that the execution of the mortgage was obtained by 
false and fraudulent representations, that the defendant did 
not know that lie was giving or executing a mortgage or other 
security on his lands, that one Shandro representing himself to 
lie the agent of the plaintiffs canvassed the defendant and tlire»* 
other persons for the purpose of selling them jointly a threshing 
separator and traction engine and that the said Shandro well 
knowing that the defendant was unable to speak or read or write 
the Knglish language falsely and knowingly represented that a 
certain document presented to the defendant for signature was 
an order for machinery only and that the defendant not knowing 
that it was a charge on his lands executed the said document.

At the trial the agent Shandro swore that he had canvassed 
the defendant, his son John, one McCormack and one Rentals 
Nicholoschuk for the purchase of some machinery and had got 
an order from them for a type of machine which it turned out 
that the plaintiffs could not supply. Then, lie said, afterward* 
lie went out with the company's traveller and one Iligginson who 
was in the company’s employ and obtained from the men an order 
for the machinery now in question which they all signed. Shandro

44
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could speak the language of tin* défendant. swore that lie 
had some conversation not only with the other men but with the 
defendant as to the question of security on their lands. Neither 
McCormack nor the son John had land which could he mort
gaged. Nicholoschuk had land upon which lie could give a 
second mortgage. He said that with the defendant there was not 
s» much discussion because lie. the defendant, told him his land 
was clear and that his certificate was in the land titles office, 
lie also said that the defendant had asked him if lie could bor
row money on his land after he signed the order, that lie said 
lie would ask 11igginson about it and that in consequence of 
what Higginson told him he told the defendant that he could 
do so until the machinery was delivered.

The defendant swore that he did not tell Shandro that bis 
certificate was in the land titles office but that he had shewed it 
to Shandro in his (defendant's) house on one occasion and that 
his reason for doing this was because they wanted a mortgage 
and that, he had told them he would not sign a mortgage. He 
admitted that Shandro had told him that before he took the 
machine lie could borrow money but that after he took it he 
could not borrow money on the land. He said, however, that 
In- did not pay any attention to this because he did not intend t<> 
give a mortgage anyway and he knew that he could always bor
row money on his land.

Some time afterwards the machinery was shipped to Vegre- 
ville for delivery and the purchasers came there to receive it. 
Shandro and Higginson were there representing the plaintiffs. 
While Shandro and the purchasers were attending the unloading 
of the machinery Higginson remained in the hotel writing out 
the documents which the purchasers were to be asked to sign. 
These consisted first of other duplicate copies of the order al
ready signed but dated on the day of delivery. These were re- 
qnired as was explained so as to secure the full benefit of the 
M-day time limit for registration under the Conditional Sales 
Ordinance. Then there were six promissory notes for the six 
instalments of the purchase price and also a mortgage in dupli
cate for the defendant and a mortgage in duplicate for Nichol- 
OBcIlIlk.

Shandro swore that after the machinery was unloaded he 
t"ld the purchasers, the defendant included, to come into the 
hotel and make settlement and that he told the pu reluise rs 
generally just before they came to sign that they were giving 
n°tes and a mortgage on their lands as security to the company, 
lb* also swore that the defendant again said that his certificate 
was in tile land titles office, lie stated that neither he nor llig- 
tfinson read or interpreted the mortgage to the defendant but 
that the purchasers signed all the papers in order, the defendant 
doing so by touching the pen while Higginson made a mark with
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it after having written the defendant's name. There was nothing 
in Shandro’s evidence to suggest that any statement was made 
to the defendant just before executing the mortgage to the effect 
that tlie particular document then to lx1 signed was the mort
gage. 1 gathered from the evidence that the notes and the order 
were signed first, although this is not quite clear.

The defendant swore that no reference was made to the cer
tificate of title at Vegreville at all and he denied that he was 
told by Shandro or knew that he was going to sign, was signing, 
or had signed a mortgage on his lands.

It is also not very clear to me upon Shandro’s evidence 
whether it was only before they went into the hotel that he stated 
to the defendant that they were going to sign the security on 
the land or in the hotel just before the signing. I may as well 
say at this point that where the evidence of Shandro and that 
of the defendant’s conflict I think that of Shandro must he 
adopted. Even if I were to accept the defendant's statement 
that he had shewn the certificate to Shandro as true it would 1m- 

difticult for me to understand why the defendant would shew 
to Shandro his certificate of title unless there had been some 
intimation to him that he would be expected to pledge his land 
as security for the price of the machinery. The only other pos
sible explanation is that he may have shewn it as proof of what 
he owned. The one difficulty which I have about Shandro * 
evidence is that what lie said in Court was necessarily a trans
lation into English by himself of words which he used in Ruth- 
enian to the defendant and there was some suggestion by the 
interpreter who interpreted the defendant’s evidence as to a 
word having been used in Ruthenian which had an ambiguous 
meaning and which might mean merely a documentary evidence 
of indebtedness as well as a pledge of real estate to secure it. 
Shandro was of course unable to tell me the exact words he used 
and it is regrettable that owing to the circumstances these were 
not available. He did swear definitely that he mentioned a 
mortgage “on the land.”

My hesitation really arises not so much from any doubt as 
to Shandro’s honesty in giving his evidence as from a considera
tion of the possibility that in using the words “on the land" he 
may not have been translating some exactly corresponding words 
of Ruthenian but giving only his interpretation of some oik word 
only which in his view meant a mortgage on land. He was not 
asked definitely as to this. However, lie must have known lioxv 
much depended on the words he used in Court and unless he 
was knowingly misleading me, which 1 do not think he was. it 
seems to me that 1 ought to accept his account of what lie said 
to the defendant as correct. 1 tlo not think it is very materiel 
whether it was said before going to the hotel or in the hotel just 
before the signing. 1 think the proper inference to draw from
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my acceptance of Shandro's evidence as accurate is that the dc- 
fendant was aware that some one of the numerous documents 
contained a pledge of liis land although he never knew which 
particular one it was. This inference would lx* much strength
ened if I could accept his story that he had shewn the certificate 
to Shandro hut inasmuch as Shandro denies this I think the 
defendant’s statement on this point must he rejected. Possibly 
his purpose in so stating was to strengthen his denial that In- had 
said that the certificate was in the land titles office.

The defendant admits that he was told at the time of taking 
the order for the machinery that he could not mortgage his land 
to borrow money after he got the machinery delivered to him. 
This supports the view that he must have known when it was 
delivered and when he signed the documents that the plaintiffs 
at least thought they were getting some hold upon his land. His 
conduct appears to me to be capable of this interpretation, that 
he felt himself secure ns long as he did not give up his certificate 
of title and that in signing the documents presented to him ho 
was simply willing to do what they asked in order to get the 
machinery delivered feeling that his certificate at home would 
turn out to be an alwolute shield.

Now although 1 have decided to accept Shandro's evidence 
in preference to that of the defendant there is still the question 
of law whether upon the foregoing facts I should find the docu
ment to have been properly executed and this quite aside from 
the circumstance that the attesting witness lligginson was not 
« ailed by the plaintiffs. But the fact that he was not called and 
ihe absence of any reason for it except the poor one that he was 
no longer in the employ of the plaintiffs as well as the still more 
serious circumstance that in making his affidavit of execution 
lligginson inserted therein apparently in his own handwriting, 
a clause saying, “This mortgage has l>een read over and explained 
to him and he seems to understand it,” which according to 
Shandro's evidence was absolutely false and which circumstance 
was, I think, the real reason for not calling him. have suggested 
to me the necessity of very carefully scrutinizing the transaction. 
If the false affidavit had had anything to do with a misleading 
<>f the defendant it would operate very strongly against the 
plaintiffs. But it was evidently only intended to mislead the 
registrar of land titles and though this may have considerable 
to do, ns I shall shew presently with the particular form of relief 
asked for, I think it cannot have so much to do with the question 
whether the defendant should be held to have properly executed 
the mortgage.

Now I wish to say that it is difficult for me to understand the 
ideas or point of view which could have been in the minds of 
lligginson and Shandro. two educated and intelligent men, who 
were completing a very grave business transaction with a poor
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ALTA. ignorant foreigner and expecting him to sign a mortgage on his
s q homestead which he had secured as a home. not. I imagine, witli-

out toil and pain, when they omit to deal plainly and carefully
---- with him and omit to explain fully and completely the nature

Shep^hj) ( \!* t*ll‘ pnrticiilar document presented to him just immediately
before he signed it, when they omit even to say, “Now, Mr. 

Skkdanvk. Skedanuk, this document which you are now to sign is a mort- 
stôârtTj. gage on your land. By this document you agree to this, and to 

this, and to this. Do you understand that fully !" and if he said 
••yes” then to say, “Then we want you now to sign it, if you 
please : hut remember this gives us a right to take your land in 
ease you do not pay.” If they had done so he might never have 
signed at all, or if they had spoken thus plainly at the time of 
canvassing him in the first place he might never have signed tin- 
order. That, of course, would not Ik* good modern “business" 
hut it. would have been something else and something a good deal 
hotter. Possibly the fact that the statute had recently been 
passed to which I shall presently refer may have embarrassed 
the plaintiffs' agents in deciding just how they should proceed. 
It is just owing to such grave omissions as these I have sug
gested that the Legislature no doubt was led to pass the Act in 
regard to mortgages, etc., contained in orders for machinery as 
well as the more recent Act in regard to the reasonableness of 
machinery contracts.

My finding of fact then is that the defendant knew when he 
went into the hotel that he was going to sign some document 
pledging his lands but this inference I must repeat rests on no 
very strong foundation. It rests solely upon the previous con
versations about the possibility of his borrowing money on tIn
security of his land after he had bought the machinery and upon 
Shandro's statement that he told him to come and sign the notes 
and the mortgage “on his land” and I must confess that I should 
have felt more satisfied than I am with the propriety of this 
inference if I had understood the Ruthenian language and could 
have had Shandro tell me the exact words he used. But 
Skedanuk did not know when he signed which document was 
which nor the particular one or ones which did in fact bind his 
land. And this, as I think can be shewn, is very material in so 
far as the application of the statute, eh. 5, of 1910. is concerned.

But before dealing with that I think it right to refer to an
other matter. It is a rule of evidence that a document to the 
validity of which an attesting witness is necessary must he 
proved by the evidence of such attesting witness unless his ab
sence is satisfactorily accounted for. See Halsbury, vol. 111. p. 
511. Iligginson was the attesting witness and he was not called. 
Whether sufficient objection was taken to the proof of execution 
by Shandro or not to justify me in applying the rule is a ques
tion. Certainly the exact point did not arise in my mind until
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after the trial was over. I thereupon sent for the counsel for
the parties and they came into Court and after hearing them s. c.
I thought it right that an opportunity for calling lligginson 1913
should be given the plaintiffs in ease I concluded that his evi- -----
deuce was necessary. Now inasmuch as this notion is in effect 
an action to secure an order directing the registration of the 
mortgage without the production of the certificate of title I >kkd\m k. 
think the point is one which deserves serious consideration, stuert.j. 
Certainly in view of secs. GO and 102 of the Land Titles Act 
attestation is necessary before the document can be treated as a 
valid mortgage under the Act. that is, as a mortgage capable of 
registration and I doubt whether the eoncluding proviso of sec.
103 is intended to apply to such a ease as this although it pos
sibly may so apply. However, even if lligginson *s evidence were 
necessary it seems to me the proper course to pursue is to treat 
his evidence as having been given and for this reason. Obviously 
he could say no more than that lie drew up the documents, 
signed the defendant's name to them and held the pen while the 
defendant made his mark. He could not speak Ruthenian and 
Shandro gave no evidence of any conversation interpreted by 
himself which passed between lligginson and the defendant.
As there is no contest alxmt these things having been done I 
think the best plan, which cannot prejudice the defendant, is 
to assume in the plaintiff’s favour, if they need the assumption, 
that lligginson s evidence was given particularly in view of the 
absence of the specific objection on the point I raised.

Having thus disposed of this point, then even if I were to 
find that the execution of the mortgage was proper and properly 
proven 1 confess I should have much hesitation in ordering its 
registration as of the date of the caveat, or at all. in view of the 
fact that the affidavit of execution on the back of it is a false 
affidavit. The insertion of the clause saying that the mortgage 
had been read over and explained to the defendant and that he 
appeared to understand the same, while false in itself, looks also 
somewhat like a subsequent correction made to comply with Ihe 
new form of affidavit of execution, namely, form 1)D which was 
provided by order-in-council of July 29, 1911, to be made in 
case of signature by a marksman. Even if there were nothing 
more in the case than I have so far referred to I think the 
Court would not order the registration of such a document at 
least without the destruction of the false affidavit of execution.

The case, however, turns in my opinion on other considera
tions altogether and it is not after all necessary to decide upon 
the sufficiency of the execution of the mortgage. I think this 
is just such a case as the statute No. 5 of 1910 (2nd sess.) was 
intended to deal with and that that statute applies. The evil, 
and it was a grave evil, which the statute was intended to remedy 
was just such improper methods of getting an ignorant farmer's
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land pledged for the price of machinery as were here adopted. 
The impropriety was not in what was done but in what was 
omitted—the opiission, namely, to treat the purchaser not as 
legitimate game in the great field of hard business and law—but 
as a man whose ignorance of our language and of law and busi
ness made a full detailed, deliberate, slow and complete explana
tion of what he was asked to do a necessary part of the proceed
ings of any just and honourable business man who was dealing 
with him. It is the absence of this and the presence of the false 
affidavit of Higginson which, notwithstanding what I think was 
some lack of truthfulness in the defendant in giving his evi
dence. especially in regard to the certificate of title, makes me 
feel no regret in coming to the conclusion for the reasons I pro
ceed to give that the statute of 1910 is fatal to the plaintiff’s 
action. The first section of that statute reads as follows :—

From and after the coming into force of this Act, every mortgage, 
charge or encumbrance upon land or upon any estate or interest therein 
contained in, endorsed upon or annexed to a writing, or instrument written 
or printed, or partly written and partly printed, or any part thereof, which 
said writing or instrument is required to be registered in order to preserve 
the rights of the seller or bailor of goods as against any purchaser or mort
gagee of or from the buyer or bailee of such goods in good faith for valu
able consideration, or against judgments under the Ordinance respecting 
Hire Receipts and Conditional Sales of Goods, or contained in, endorsed 
upon or annexed to a written order, contract or agreement for the purchase 
or delivery of any chattel or chattels shall be null and void to all intents 
and purposes whatsoever, notwithstanding anything contained in the Land 
Titles Act or in any other Act or Ordinance.

Now the defendant signed an order for machinery of which the 
purchase price was to be $5,026 and the agreement or order con
tained the following clause :—

The purchaser agrees to fully settle for the above described machinery 
before it is delivered to him by paying said freight and charges by giving 
said notes on the blank forms of the vendor and signing a receipt for the 
goods received and for the further securing payment of the price of the 
said machinery and the said notes and all other obligations given therefor 
and the costs of drawing and registering the mortgage the purchaser agrees 
to deliver to the vendor at the time of the delivery of the said machinery m 
herein provided, or at the option of the vendor at any time thereafter 
upon demand a mortgage on the lands hereinafter referred to and set over 
the signature of the purchaser at the foot hereof in the statutory form 
containing also the special covenants and provisions in the mortgages usually 
taken by the vendor.

In the first place I think it is perfectly obvious that that 
clause in the agreement comes within the wording of the statute 
and is null and void. I think the clause is a “charge or encum
brance” upon the land mentioned within the meaning of those 
words.

In Fell v. Official Trustee of Charity Lands, [1898] 2 Ch.D. 
44 at 54. Lindley. M.R., said:—
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To draw a distinction between making a charge and doing that which 
necessarily involves a charge, is too subtle. Whether I sign a piece of 
paper and so create a charge, or whether I do an act which creates a charge, 
appears to me to be immaterial as regards this prohibition.
In Wharton s Law Lexicon encumbrance is defined as “a claim 
lien or liability attached to property,” and this is quoted with 
approval by Romer, J.. in Jonex v. Barnett, [1899] 1 Cli.D. 611 
at 620. An agreement to give a mortgage certainly comes within 
the meaning of these terms. It is. in effect, an equitable mort
gage: see Coote on Mortgages, 8th ed.. p. 53. The clause, there
fore. is one plainly struck at and rendered null and void by the 
statute. Yet the plaintiffs allege that it was in pursuance of that 
agreement that the separate piece of paper the real mortgage 
relied upon was given. Even if there were nothing more in the 
case I think it would be very much open to doubt whether when 
an equitable mortgage given in one document is made null and 
void by statute a concurrent legal mortgage given at the same 
instant and in pursuance of the other equitable mortgage and 
to secure the same debt and for the same purpose should not 
Ik* treated as also null and void.

Rut in my opinion it is not necessary to rest the case there. 
It will be observed that the section of the statute quoted, if we 
leave out the reference to writings or instruments which require 
to be registered under the Conditional Sales Ordinance, enacts 
that “every mortgage charge or encumbrance upon land, etc., 
contained in. endorsed upon or annexed to a written order con
tract or agreement for the purchase or delivery of any chattel or 
chattels shall be null and void to all intents and purposes what
soever." Now, in my opinion the mortgage in question is con
tained in the agreement for the purchase of the machinery 
because upon the facts at least of this case it was clearly part 
of that agreement. The mortgage recites the indebtedness of the 
defendant upon certain notes (signed possibly only immediately 
after the execution of the mortgage or at any rate concurrently 
therewith) and says, “Which said notes were given for the price 
of machinery furnished by the plaintiffs to me (the mort
gagor).” The mortgage contains a long number of clauses to 
which the defendant is supposed to have agreed before he got 
the machinery. In my view everything set forth in the mortgage 
was in this case part of the agreement for the purchase of the 
machinery. I guard myself by saying “in this case” for this 
reason. It is not necessary here to go so far as to say that in 
even- case, no matter what the circumstances, a mortgage for 
the purchase price of machinery given in a separate document 
but contemporaneously with the special order or contract falls 
within the line of prohibited transactions. In the present case 
there are special circumstances, however, which I think make it 
necessary to s«» hold. It is hen» that the method of execution be-
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comes very material. The signing or execution was a general one 
of all the documents at once. The defendant did not know one 
from the other, lie merely signed in all ten separate documents, 
two being duplicates, containing all that the plaintiffs wanted 

ShepÏrdCV? to n£ree to do. I think that those eight documents must all 
r. he read together as the agreement of purchase of the chattels 

Skkdanuk. in question that the mortgage in question was part of that agree 
stuartij. meut and must he treated as “contained in” the agreement

within the meaning of the statute. I am confident that there is 
ample authority for holding that a number of documents signed 
simultaneously or at least practically so and all evidencing sonic 
thing that the signer has agreed to must he treated as one agree
ment. A deed of conveyance with a bond to reconvey, one exe
cuted by one man and the other by another, may be taken as 
an example. They arc often treated as one document and as a 
mortgage. In the words of Lindley, M.R., the distinction be
tween what was done here and what is made null and void by 
the statute is “too subtle.” What would have been the result 
if the defendant had 'been of equal in ;e with Iligginsou
and Shandro or had been fully advised by them so as to clearly 
understand that one particular document which he signed was 
a mortgage on his land it is not necessary I think for me to 
consider. For all practical purposes and essentially he made 
one signing and one agreement. This being so 1 think I must 
hold the mortgage null and void and dismiss the action with 
costs. There will be an order vacating the caveat also, but this 
will not issue if the plaintiffs serve notice of appeal within tin- 
prescribed time.

Act ion (I ù in iiwo <1.

CAREY v. ROOTS.
(Decision No. 2.)

Alberto Supreme Court. II or rep. Scott, Simmons end Walsh, 
March 31, 1913.

1. CONTRACTS ($ IV F—370)—OPTION TO PURCHASE—MANNER OF V « m

A contract of option for the purchase of In ml which does not sjsvil'v 
a time or manner for the acceptance of the option. Imt which fixes a 
«late, about two months Inter, when the first payment of the pim-hii-v 
price was to be made. may he accepted within n reasonable tim-v and 
an acceptance before the time for such first payment is not an unrea
sonable delay.

| I’aterson v. Houghton ( 1909). 19 Man. L.R. HIS. referred to: < "".v 
v. Roots (No. 1), ô D.L.R. 67U. affirmed. |

2. contracts ($ I D-I—62o)—Acceptance ok option Deferred pay-

In a contract of option for the sale of land which does not sp<" 
a time for acceptance, but which provide* that the first of three annual 
payments should lie made on a speeified date about two month- after
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the date of the option, such annual payment is not a condition pre
cedent for the acceptance of the option in the absence of circumstances 
connected with the giving of the option which would justify the con
clusion that the vendee could not have until the time of the first pay
ment to decide whether he would accept, (Her Harvey, Scott 
and Walsh, JJ.)

|Mills v. Haywood, fi (,'h.D. 19G; Dart's Vendors and Purchasers, 
7th ed„ -72, referred to; Carry v. lioots (No. 1), fi D.L.R. G70. 
affirmed.]

3. contracts ($ i D 4—02)—Oppek—Acceptance op option—Suggestion
OK ALTERNATIVE PLAN OP COMPLETION.

Where a vendee, holding an option for the purchase of land, which 
option merely recites that the vendor agrees to give to the vendee an 
option for the purchase of his land at a certain price, payments to be 
made at certain specified times, replies within a reasonable time by 
letter that he is prepared to carry out the terms of the option, but 
in the same letter suggests that the vendor instead of executing an 
agreement for the sale of the land, make a transfer of the land and 
take a mortgage back for the unpaid balance, such a suggestion does 
not impose a condition or qualify the acceptance, but the letter con
stitutes an unconditional acceptance, the vendor being at liberty to 
accept or reject the suggestion. (Ver Harvey, C.J., Scott, and Walsh, 
.1.1.)
|Bearson V. O’Brien (No. 2). 11 D.L.R. 17->, referred to; Carey v. 

Hoots (No. 1), 5 D.L.R. 670, affirmed.]
4 Tender ($ I—7)—When dispensed with—Wkongfvl sale in breach

OK CONTRACT.
A purchaser of land who has accepted an option given to him by 

the vendor, which option specified a time for the payment of the first 
instalment of the purchase price, is entitled to specific performance 
without making a tender of the first payment on the purchase price 
where his acceptance of the option was made in time, but the vendor 
in the meantime, without the purchaser's consent, sold the land to 
another who took with knowledge of the existing option. (Per Har
vey, C.J., Scott, and Walsh, JJ.)

| Comble v. Gummerson, 9 Or. 193; Newberry \ Lattpan, 8 D.L.R. 
845. 47 Can. S.C'.R. 114, referred to; Carey v. Hoots (No. 1). 5 D.L.R. 
G70, affirmed.]

Appeal by the defendant from judgment of Stuart, J., 
Carey v. Hoots (No. 1), 5 D.L.R. 670, in favour of the plaintiff, 
in an action for specific performance of an agreement for the 
sale of lands.

The appeal was dismissed, Simmons, J., dissenting.
James Muir, K.C., for defendant.
A. JJ. Clarke, for plaintiff.

Harvey, C.J.:—On 25th November, 1911, the defendant 
Roots, who lived in Medicine Hat, gave to the plaintiff, who 
lived in Winnipeg, an option to purchase his quarter section 
in the following words ;—

In consideration of a payment of $10 I agree to give to Major A. 
B. Carey tho option of my *4 section N.E. % of 20, Tp. 12, Medicine 
Hat, at the rate of $25 per acre.

Balance to be paid 1-3 on the last day of January each year till paid.
(Hgd.) E. II. Roots.

ALTA.

8. G 
1913

Statement

Hinor. C.J.



210 Dominion Law Reports. [11 D.L.R.

ALTA. A day or two later the plaintiff gave instructions to his
8.C
1013

solicitor in Calgary, who caused a caveat to be registered in the 
land titles office, which is at Calgary.

Carkt
The time for payment was fixed at the date specified to 

enable the plaintiff to obtain the money which he had to arrange 
for from England. He made his arrangements and on the 11th

lUrfcjr, C.J. January, 1912, he wrote to his solicitor, instructing him to com
plete the purchase on the terms of the option and stating that 
he was prepared to make the first payment before the end of 
the month if it would help to get the bargain closed. This letter 
appears to have been received at the solicitor's office on the Kith 
January, and on 20th January the solicitor wrote the defendant 
Roots the following letter:—

Calgary, Canada, Jan. 20, 1912.
E. Roots, Esq.,

Medicine liai, Alta.

Dear Sir:—
He Major A. 11. Carey and yourself, Our File 95S8.

We are acting for Major A. 13. Carey, who secured an option from 
you on the north east quarter of Section Twenty (20), Township Twelve 
(12), Range Five (0) West of the 4th Meridian.

According to the terms of option Major Carey has to pay one thin! 
of the purchase price on the last day of January in each year till the pur
chase price is paid in full, the purchase price for land beiug at the rate 
of $25 per acre.

Major Carey is prepared to make payment of one-third of purchase 
price and we arc anxious to dose the matter out at once.

We would suggest that rather than give an agreement for sale, you 
execute a transfer of the land in favour of our client and take u mortgage 
hack for unpaid Imlance. Wo would he obliged if you would let us hear
from you at ...... . We will he pleased to prepare the necessary documents
and you can «alunit same to your solicitor at Medicine Hat.

Yours faithfully,
H. A. A LU SON.

NY bun this letter reached the defendant is not clear, but the 
envelope Itorc the Medicine Hat pontmark of January 24th. 
there apparently being some delay in posting or transmission. 
The defendant in the meantime haul transferred the land on the 
:>rd day of December, 1911, to his co-defendant, who is described 
in the transfer as a real estate agent, the consideration named 
living $5,000. This transfer was registered on the 17th Decem
ber, 1911. When the defendant Roots received the above letter, 
instead of replying to it, he states in his examination for dis
covery that he gave it to his co-defendant at the latter's ofiiec, 
who in his turn gave it to his solicitor, Mr. Mahnffy.

On the 26th January, or two days after the receipt of the 
letter in the Medicine Hat l’ost Office, Mr. Mahnffy gave a 
notice under the provisions of see. 89 of the Land Titles Act, U>
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the caveator, calling upon him to take proceedings under his 
caveat within 60 days, in default of which the caveat would 
lapse. This notice is signed, “ J. J. Malm 11 y, solicitor for David 
Henry Brown, the registered owner,” and is addressed to the 
plaintiff in care of his Calgary solicitors.

It would appear from a later letter of plaintiff’s solicitor 
that this notice was sent by mail and in due course would have 
reached the solicitor’s office within a day or two. In the mean
time in answer to his solicitors request the plaintiff had for
warded him the $1,330 required for the payment due on 31st 
January. This appears to have been received by the solicitor 
on 28th January, and as it was sent from Winnipeg on January 
25th, the day before the date of Mr. Mahaffy’a notice, the latter 
would very probably arrive on the same or the preceding day. 
The situation then was that on 28th January, three days before 
the day of payment, the plaintiff by his solicitor had received 
notice that the defendant Brown had acquired the interests of 
the defendant Roots and contested tin* plaintiff’s rights under 
the option. What took place from then till the 20th of March 
does not appear from the evidence. No evidence is given for the 
defence and the then plaintiff’s solicitor does not give evidence 
nor is there any explanation in evidence why he is not called. 
This, however, may be due to the fact that Bench and Bar alike 
were well aware that owing to very serious illness the solicitor 
could not be called. In the view I take of the ease, however, any 
explanation is unnecessary, and the sulwequont tender on the 
21st, March is likewise of no importance.

The only defence set up by the defendant Brown is that he 
is an innocent purchaser for value without notice. This defence 
necessarily fails on the evidence and no attempt is made to sup
port it by argument. The defendant Roots, however, sets up 
various defences, most of which arc without evidence in support. 
It is contended on his behalf that the offer contained in the 
option was never unconditionally accepted and that time was of 
flic essence and the payment of January 31st, 1911, not having 
been paid or tendered on time, the plaintiff's rights ceased. In 
Paterson v. Houghton (1909), 19 Man. L.R. 168, at 175, Cam
eron, J.A., says:—

An option is defined to lw n ri^ht acquired by contract to nccept or 
reject » present offer within a limited, or it may be, n reasonable, time 
in the future.

In Dart’s Vendors and Purchasers, 7th ed., 272, it is stated 
that:—

The condition* imposed on the exercise of an option nrc always 
strictly construed. All precedent conditions must Ik* fulfilled by tho pur- 
cha!«cr before the contract for sale binds the vendor. Moreover, time is 
of tho essence of such contract*, hence if the conditions are not complied 
with by the day fixed, the option i* lost.
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As fur as the payment of the money on the day named is 
concerned, the whole question appears to be whether the offer 
could be accepted or, as it is commonly expressed, the option 
could be taken up without the payment of the money. If it 
could not the payment of the money was a condition precedent 
and the offer was binding only till the date fixed for tile pay
ment and could not be accepted after. If, however, the offer 
could be effectively accepted without the payment of the money, 
then upon such acceptance a new contract of purchase and sale 
would be complete and the ndes applicable to such contracts 
would apply and in the absence of some stipulation or spvrial 
circumstance time would not be essential. See Weston v. Col
lins (1865), 34 L.J. Ch. 353, 354.

It is very common for options to be put in the form providing 
for acceptance by the payment of a specified sum by a named 
date, but this option is not in that form and I can see no reason 
why one of the annual payments should be any more a condition 
for the acceptance of the option than another or all three, and 
it would appear to me to be absurd to say that though the pur
chaser had paid two of such payments, yet there was not a bind
ing contract of sale and purchase because he had not paid the 
third. In Mills v. Haywood (1877), 6 Ch.D. 196, the plaintiff 
leased certain premises from one Austen, the holder of a lease
hold interest for 10 years, at £1,000 a year. The lease contained 
an option to plaintiff at any time during the term to purchase 
the premises for £3,500 and the expenses of the purchase and 
sale. During the term plaintiff's solicitors wrote the following 
letter to Austen :—

Mr. Mills is desirous of exercising his right to purchase the leiw of 
the Radnor, and has instructed us to call upon you, ns far as you arc con
cerned, to complete the sole, which he is ready and willing to do. We 
have informed Mr. Gibbon and the National Hank of this, and if there 
be any other parties now representing you, lie kind enough to band th-rn 
this letter.

It was contended that the relation of vendor and purchaser 
was not created till the money was paid, but it was held by the 
Vice-Chancellor and confirmed by the Court of Appeal that the 
letter was a good acceptance of the offer without payment of 
the money, and created a binding agreement for sale ami pur
chase. In my opinion the offer in that case furnished ii mu h 
stronger ease for argument that the payment was a condition 
precedent than the present offer does and I have no hesitation 
in coming to the conclusion that the payment of any part of 
the purchase money was not a condition precedent to the accept
ance of the offer.

I am also of opinion that no valid objection can 1m» taken to 
the time of the acceptance. No time is specified and there were 
no circumstanees connected with the giving of the option which
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would justify the conclusion that the plaintiff could not have 
until the time of the first payment to decide whether he would 
accept. In any event there was no unreasonable delay, having 
in view the fact which was made known to the vendor that the 
plaintiff had to obtain the money from England.

It is urged, however, that the solicitor’s letter is not an un
conditional acceptance.

It is true that the last paragraph suggests the view that either 
an agreement or a transfer and mortgage would follow, but the 
earlier part of the letter is an acceptance in much the same terms 
as the acceptance in Mills v. Haywood, 6 Ch.D. 196, and I am 
unable to see that the last paragraph docs in fact impose any 
condition or in any way qualify the acceptance. It is well known 
that it is not an uncommon practice to enter into a formal 
agreement when an informal one is created by the exercise of an 
option, and in the very recent case from Manitoba decided by 
the Privy Council, Pearson v. O'Brien (No. 2), 11 D.L.R. 175, 22 
W.L.R. 703, this was proposed and the judgment contains no 
suggestion that the tendering of a formal agreement for execu
tion by the vendor would in any way qualify the acceptance if 
it were in the tenus of the offer.

The letter does not insist as a condition or otherwise on any
thing that he is not entitled to, but suggests something which the 
vendor might accept or reject. Whether the solicitor means to 
suggest that he considered an agreement for sale was necessary 
or merely that he took it for granted that the owner who was 
being bound by an agreement to sell which would cover a period 
of two years, of which he had no memorandum in writing in his 
possession, would desire a formal agreement signed by the pur
chaser, which the purchaser was prepared to give unless he 
should prefer to give a transfer and take back a mortgage, is 
not to l>e gathered clearly from the terms of the letter.

In either case, however, it appears to me that it is not either 
in terms or in effect the imposing of any condition or the accept
ance, and the offer was therefore, I think, unconditionally 
accepted and a binding agreement for sale and pun-base was 
created.

Such being the case, is there any reason why the plaintiff 
should not now be decreed specific performance T On the day 
fixed for payment he had the money ready to pay the instalment 
then due and he was then and apparently ever after ready, 
willing and eager to carry out his part of the purchase, but he 
had learned then that his vendor had put it out of his power to 
make a good title and it was stated in Gamble v. Gummcrson, 
9 fir. 193 at 198, by Esten, Vice-Chancellor of Upper Canada, 
that

A purchaser, in the absence of a special agreement, is not bound to
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pay, except ns a deposit, n particle of the purchase money, until n good 
title is shewn, and the estate is discharged from incumbrance.
See also Newberry v. Langent, 8 D.L.R. 845, 47 Can. S.C.R. 114,

Moreover, the plaintiff had received a notice from the de
fendant Brown, who held the title subject to a mortgage to his 
co-defendant, which could be construed in no other way than a 
repudiation of the plaintiff’s rights under the agreement, which 
in itself would excuse any offer of payment. I think, therefore, 
there was no obligation on the plaintiff at any time or to any 
one to make a tender, though he did so as a matter of precau
tion before bringing the action, but that all he was called upon to 
do was to bring the action, which he was invited to do by the 
defendant Brown’s notice.

I think the learned trial Judge was right in granting the 
relief of specific performance asked for, and no objection is made 
to the form of the judgment, and I would therefore dismiss the 
appeal with costs.

Scott, J. :—I concur.

Simmons, J. (dissenting):—On November 25th, 1911, the 
defendant gave to the plaintiff a writing signed by the defend
ant, which is as follows:—

In consideration of a payment of $10, I agree to give to Major A. B. 
Carey tho option of my quarter section—N.E. VI of 20 Tp. 12, Medicine 
Hat, at the rate of $2.) per acre. Balance to be paid 1-3 on the last day 
of January of each year till paid.

(Signed) E. H. Roots.

The plaintiff said he was expecting money from England and 
suggested January 31st as the date of payment of one-third of 
the purchase price, and the balance in one and two years. The 
defendant signed the memorandum on a leaf of plaintiff's note 
book and did not get from the plaintiff a duplicate or n copy. 
The plaintiff filed a caveat in the land titles office on November 
30th, 1911, and the defendant sold and conveyed to one Brown 
the said land on December 3rd, 1911, and Brown registered his 
transfer subject to plaintiff’s caveat and admits he purchased 
with notice of plaintiff’s claim under the option.

On January 20th, 1912, the plaintiff’s solicitor wrote the 
defendant, advising him that Carey wished to make payment of 
one-third of the purchase price and that he was anxious to close 
out at once. Carey had not yet placed funds in the hands of 
his solicitor to make this payment, and in fact did not do so 
until January 25th, 1912. The learned trial Judge has found 
us a fact that the defendant received Mr. Allison’s letter hv 
post before the end of January and there is apparently no fault 
to find with this conclusion. Subsequently on March 20th Mr. 
Begg, representing the plaintiff, tendered to the defendant the
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payment alleged to have become due on January 31st with inter
est and also tendered an agreement of sale for execution by the 
defendant, and the defendant refused the money and refused 
to execute the agreement. The learned trial Judge has found that 
the defendant’s dealing with Brown was merely an attempt to 
defeat the plaintiff’s rights if possible.

Aside from the question of fraud, I do not think the de
fendants dealings with Brown can in any way affect the legal 
or equitable rights of the plaintiff. There is no suggestion of 
fraud and the claim made on behalf of the plaintiff that the 
defendant could not in any way deal with the lands after giving 
the plaintiff the option, is quite untenable. It is true that the 
rights acquired by a subsequent purchaser will be subject to 
the interest of the plaintiff, whatever that may be, under the 
option, assuming, as in this case is the fact, that the subsequent 
purchaser has full notice of the claim of the plaintiff.

It will then be necessary to determine what interest, if any, 
the plaintiff had in the defendant’s lands when his solicitor. 
Mr. Allison, wrote the letter of January 20th to the defendant.
I think this letter may be interpreted as intended to be a notice 
to the defendant of the plaintiff’s acceptance of the option. If 
the plaintiff at this date, namely, January 20th, 1012, has still 
the right of exercising the option, then he is on firm ground, 
but if this was too late a date for him to signify his intention 
of taking up the option, then he must fail and the rights of 
Brown are quite immaterial to the decision of this question. 
Brown took title with notice and also subject to plaintiff's caveat 
and he therefore acquired the interest (if any) the defendant 
had in the lands at that date, and no more.

The determination of the question before us does not at all 
depend upon the fact as to whether defendant had any interest 
in the land on December 3rd when he purported to sell to 
Brown. The plaintiff’s claim must necessarily stand or fall on 
his notification of acceptance on January 20th, 1912. If he had 
the right then to do so, his notification had the effect of con
stituting the plaintiff purchaser and the defendant vendor upon 
a valid contract of sale between them.

There are authorities who hold that an option to purchase 
does not even vest in the option holder any interest, legal or 
equitable, in the land: Cyc. vol. 39, p. 1237. Williams on 
Vendor and Purchaser, vol. 1, p. 468, adopts the view that an 
option does, however, create an interest in the land in favour 
of the person who holds it, and must therefore conform with 
the fourth section of the Statute of Frauds. In London and 
South Western Kailuaij Co. v. Gomm, L.R. 20 Ch.l). 562, the 
railway company sold lands to Cîomm and the latter covenanted 
that h", his heirs or assigns w'ould at any time thereafter whereon 
the land.1» might be required for the works of the railway com-
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pany, on request of the railway company on .six calendar months’ 
notice, re-convey to the railway company for the sum of £100. 
There it was held by the Court of Appeal, reversing Kay, J., 
that the option or right to obtain a reconveyance on giving the 
required notice created an estate interest in the land. Our 
registrars have all along accepted this view and register caveats 
for the option holder.

A long line of eminent authorities have, however, upheld 
the distinction between an option, which is a unilateral contract 
and enforceable by one only of the parties, and an agreement 
for sale, which is enforceable by cither of the parties. In the 
former, time Is essentially of the essence of the contract ; in the 
latter, time is not necessarily of the essence of the contract.

Where the contract fixes no date for the exercise of the option the 
Court will try to discover front the terms of the agreement and the circum
stances of the case, the intention of the parties.

Dart on Vendor and Purchaser, 7th ed., page 273.
It is quite clear from the wording of the option that no time 

is specified in which acceptance must be made. The naming of 
the date of the first deferred instalment of purchase money can 
not be interpreted to be more than it purports to be, and to read 
into it that it also includes not only the date of the first deferred 
instalment of purchase money, but also the time and manner 
of acceptance of the option would be going quite beyond the 
ordinary construction and meaning of the words used. The cir
cumstances surrounding the transaction strongly bear out this 
view. The owner was anxious to obtain a purchaser, but was 
not anxious to have the first deferred instalment before the 
spring of 1912, and at the suggestion of the option holder the 
date of payment was made on January 31st, as he expected 
money from England about that time.

In Woods v. Hyde (1862), 31 L.J. Ch. 295, a lease for 21 
years contained a proviso that the lessees should be entitled to 
purchase the fee on giving notice to the lessor, his heirs or 
assigns of their intention to do so, and that the lessor, his ap
pointees, heirs or assigns would on payment of the purchase 
money do all acts for effectually conveying the premises to the 
Jessces.

It was held by Wood, V.-C., that the serving of the notice 
constituted a valid contract of sale. The Vice-Chancellor suvsl'

If it is the true und sound construction of the original clause, as I 
think it ia, that tbo contract ia created at once by the notice, then the 
question as to the payment within the three months does not arise, because 
the contract having been once made, unless it is pointed out that time is 
of the essence of the contract, which there is nothing on the face of it to 
shew, all the results of a contract would follow.

Hanclagh v. Melton (1864), 10 Jur. N.S. 1141, follows the
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same line. Whore lessees had an option of purchasing the fee 
upon giving within seven years, three months’ notice of their 
desire to do so, and paying a fixed sum at the expiration of 
such notice, it was held that time was of the essence of the con
tract and a bill for specific performance was refused because 
the lessees, after giving the notice, failed to make the payment 
on the stipulated time. Sir R. T. Kinderslev says :—

There is no doubt that if the owner of lands and a person disposed to 
purchase from him, enter into a contract, constituting between themselves 
the relation of vendor and purchaser, and there is a stipulation in such 
contract that the purchase money shall be paid on a certain day, the 
Court in the ordinary case, has long established the principle that time is 
not of the essence of the contract; in other words, that the fixing of a 
precise day for paying the money and completion does not put the parties 
into such a position that the vendor may say: “If payment is not made on 
that date I will not complete.” On the other hand, it is well settled that 
where there is a contract between the owner of lands and another person, 
whether he be lessee or not, that if such other person shall do a specified 
act he shall buy the property; then time is of the essence of the contract. 
For the parties cannot be regarded ns vendor and purchaser until the act 
to constitute that relation has been performed; the agreement being this: 
“If you will do a certain act, I will convey to you the land,” this Court 
looks upon it as a condition, on the performance of which the party who 
claims the benefit of the performance of the condition is to be entitled to 
certain privileges and benefits; but in order to entitle him to them ho 
must perform the condition strictly.

In Woods v. Ilyde, 31 L.J. Ch. 295, the condition was the 
giving of the notice, but in lianclayh v. Melton, quoting the 
words of the Vice-Chancellor:—

Two things arc specified—first, they must within the seven years give 
three months’ notice of their desire to become purchasers, and secondly, at 
the expiration of such notice pay £210 in respect of each lot.

In Weston v. Collins, 34 L.J. Ch. 353, the same principle of 
law is enunciated by the Lord Chancellor.

In the present case the learned trial Judge has not found 
(as indeed he could hardly do) that the letter of January 20th 
was in itself a notice of acceptance within a reasonable time, 
but that having in view defendant’s dealings with Brown and 
defendant’s statement, “I thought it was simply to hold the 
property for him till he made his payment,M that the letter of 
January 20th was acceptance within reasonable time as contem
plated by the parties.

The statement is contained in the examination for discovery 
of the defendant, which was made a part of plaintiff's case.

Now when the defendant was asked why lie did not reply to 
the letter of Mr. Allison of January 20th he repeated: “Well, 
1 don’t know, I don’t know as I had to.” I do not think that 
the statement of either party made subsequent to the transaction
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as to what they thought was in the contemplation of the parties 
is admissible evidence, but even if it were, then the defendant's 
evidence, so far as it was made a part of the record, is quite as 
favourable to the view that he considered he was lawfully entitled 
to treat the option no longer effective in favour of any interest 
of the plaintiff.

In Hicks v. Raymond & Reid, [1893] A.C. 22, Lord Ilers.-hel 
says:—

I would observe in the first place that there is of course no such thing 
as a reasonable time in the abstract. It must always depend upon cir 
cumstances.

In the same case Lord Watson states the law thus :—
The rule (that is, as to performance within a reasonable time) is not 

confined to contracts for the carriage of goods by sea. In the case of other 
contracts the condition of reasonable time has been frequently interpreted 
ami has invariably been held to mean that the party upon whom it is in
cumbent duly fulfils his obligation, notwithstanding protracted delay, so 
long as such delay is attributable to causes beyond his control, and he has 
neither acted negligently nor unreasonably.

Hicks v. Raymond, [1893] A.C. 22, is commented upon and 
approved by the House of Lords iu Carlton Steamship Co. v. 
Castle Mail Racket Co., [1898] A.C. 486. It does not seem 
reasonably clear that the plaintiff thought the option gave him 
until the 31st of January in which to signify his acceptance. 
The plaintiff says: “lie thought he should get some document 
when he made the first payment.” Notwithstanding that he 
went to a solicitor shortly after obtaining the option and filed a 
caveat in the land titles office and then wraitcd for his purchase 
money for the first payment to come to hand.

To say that a man can by paying the owner a sum of *10 
on an option to purchase land at the price of $4,000, wait from 
November 25th to January 20th before signifying acceptance, is 
to construe an option holder’s duties in a way quite irrecon- 
cilable to the onus placed upon him by the authorities 1 have 
quoted, in which time is plainly of the essence. The delay of 
the plaintiff in signifying acceptance seems to me fatal to his 
right to a decree of specific performance.

I would therefore allow the appeal and order that plaintiff’s 
caveat be removed from the register.

wsish. j. Walsii, J. :—I concur with judgment of llarvey, C.J.

Appeal dismissed, Simmons, J., dissenting.
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COTTON CO., Limited v. COAST QUARRIES, Limited, and 
PATTERSON.

British Columbia Court of Appeal, Macdonald, C.J.A.. Irvino, Martin, and 
QaUihcr, JJ.A. April 1. 1913.

1. collision ($ IA—3)—Fixing liability—Independent contractors—
Tow AO E CONTRACTS.

One who contracted to tow scows using a tug boat owned or con
trolled by himself, was an independent contractor, for whose negligence 
in permitting one of the scows to come in contact with and injure the 
scow of a third party the employer is not liable, the contractor not 
being interfered with by his employer in the performance of the con-

| tjuannan v. Burnett, fi M. & W. 499, and Jones v. Corporation of 
Liverpool, 14 Q.B.D. 890, referred to.]

2. Bailment ($ II—10)—Rights of bailee—Injury to property by
THIRD PERSON.

A bailee may recover against one who wrongfully injures the bailed 
property, regardless of whether the bailee is bound to make good to 
the bailor any damage to the property ; and. hence, the bailee of a 
scow injured by another’s act in negligently permitting another scow 
to come in contact with it, is entitled to recover the whole damage as 
if he wits the actual owner, subject to his accounting to his bailor.

|“ The II 'ink field, ' ’ 1190-] P.D. 42; Claridge v. South Staffordshire 
Tramway Co., ( 1 N92] 1 Q.B. 422; and Irving v. llagirman (1863), 
22 U.C'.R. 543, referred to.]

B. C.
C. A.
1913

April 1

Appeal by the plaintiffs from the judgment of Grant. County statement 
Court Judge, dismissing part of the plain tiffs’ claim in an action 
to recover for repairs to a scow and demurrage, and cross- 
appeal by the defendants.

The appeal was allowed against defendant Patterson, and 
the cross-appeal of the defendants Coast (Quarries. Limited, was 
also allowed.

S. 8, Taylor, K.C., for the appellant.
li. J/. Macdonald, for the respondent.

Macdonald, C.J.A. ;—The plaintiffs were bailees of a scow Mc$le.ld‘ 
which was either owned or hired from the undisclosed owner, by 
the Granite Quarries, Ltd., which was delivering building ma
terial at the plaintiff’s wharf. By the terms of the contract 
under which the Granite Quarries, Ltd., delivered the scow with 
its load at the said wharf, the plaintiffs were to lie re.* 
for any damage done to it while tied up there. The defendant, 
the Coast Quarries, Ltd., was a ko delivering material on scows 
to the plaintiffs at the same wharf under a contract which re
quired delivery there by the said Coast Quarries, Ltd. The 
Coast Quarries, Ltd., contracted with the defendant Patterson, 
who either owned or was in control of a tug-boat, to tow their 
scows from their own wharf at their quarries to the plaintiff's 
said wharf, and to securely tie them up there, at a certain spe
cified rate per scow. While a scow which had l>een tied up at

■M
W

.
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BC the plaintiffs said wharf by the (Iranite Quarries, Ltd., was in 
q ^ the custody of the plaintiffs, the defendant Patterson, during 
1913 the night, and in the absence of the plaintiffs and their servants,
----- brought in and tied up at said wharf one of the defendant coni-

C otton Co. pany ’8 8t.„Wg under the arrangement aforesaid, but so negligently 
Coast that liefore morning it had come in contact with said scow of 

Quarries, the Granite Quarries, Ltd., and injured the same.
Macdonald, The plaintiffs procured temporary repairs to be made to the 

injured scow, and afterwards brought this action to recover the 
cost of said repairs and consequent demurrage, and also the 
cost that will be incurred in making permanent repairs to the 
said scow. The learned County Court Judge gave judgment 
against both defendants for the amount of the said temporary 
repairs and demurrage, but dismissed the plaintiff’s claim on the 
other branch of the case. It appears that the chief damage done 
to the scow was the breaking of the keelson. The evidence shews 
that the broken keelson will have to be replaced by a new one 
in order to properly repair the damage. The learned Judge 
appears to have had some doubts as to the sufficiency of the 
evidence that such new keelson is required to put the scow in 
proper repair, but in my opinion the evidence is sufficient to 
support the plaintiff's claim in that behalf. The plaintiff might 
have proven more strictly the cost of such new keelson, but that 
phase of the case was not the subject of much contest.

Both parties have appealed. The plaintiffs against the dis
missal of their claim in respect of the permanent repairs; the 
defendants against the judgment awarding the plaintiff the 
amount of the temporary repairs and demurrage. Two questions 
of law are involved in these appeals. First, the right of the 
plaintiff to recover for the whole damage done to the scow as 
if they were the actual owners thereof, or had already reim
bursed the owner; and secondly, their right to recover against 
the defendants, the Coast Quarries, Ltd., by reason of the negli
gence of the defendant Patterson.

In my opinion the defendant Patterson was an 
contractor competent to do the work entrusted to him in towing 
and delivering the scow. He was in no way interfered with hy 
the defendant company in the performance of his contract, and 
hence I think the defendant company are not liable for his 
negligence, and that then*fore the action should lie dismissed as 
against them : Quarnian v. Burnett, 0 M. & W. 409; Janet v. 
Corporation of Liverpool, 14 Q.B.D. 890.

As to the second question, any doubt or confusion which may 
formerly have existed as to the right of a bailee to sue a wrong
doer either in a possessory action or on the ease for injury done 
to the chattel, has lieen set at rest by the judgment of the Court 
of Appeal in “The Wink field,” [1902] P.D. 42, a report in 
which the history of the law of bailments in so far as it relates

651846
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to circumstances like the present is traced, and the conclusion 
arrived at that it does not matter whether the bailee is under 
obligation to make good to the bailor any damage to the chattel 
entrusted to him or not, he may sue the wrong-doer for the full 
damages as if he were himself the actual owner. Collins, M.R., 
with whom the other Judges of the Court concurred, said:—

Therefore, as I said at the outset, and as I think I have now shewn 
by authority, the root principle of the whole discussion is that as against 
a wrongdoer, possession is title. The chattel that has been converted or 
damaged is deemed to be the chattel of the possessor and of no other, and 
therefore its loss or deterioration is his loss, and to him, if he demands 
it, it must be recouped.

The Court in that case expressly overruled Claridge, v. South 
Staffordshire Tramway Co., [1892] 1 Q.B. 422. holding that the 
bailee could not recover any damages that he was not under 
obligation to make good to the bailor. While Claridge’s ease, 
supra, has been overruled, the inferential finding in that case 
that where the bailee is under obligation to make good to the 
bailor he can recover the whole damages, has been affirmed, and 
also supports the conclusion at which 1 have arrived, because in 
the case at bar by agreement between the plaintiff and the 
Granite Quarries, Ltd., the plaintiffs were under such obliga
tion.

“The Wink field,” [1902] P.D. 42. is also authority for the 
proposition that the plaintiffs may recover notwithstanding that 
the money has not yet been expended in making the repairs. On 
this point also I refer to Irving v. llagcrman (1863), 22 IT.C.R. 
545, which was approved of and followed in Mason v. Morgan 
(1865), 24 Ü.C.R. 328.

The result is that the appeal of the Coast Quarries, Ltd., is 
allowed and the action ns against it is dismissed with costs. 
The appeal of the plaintiff is allowed as regards defendant 
Patterson, and judgment should be entered against him for the 
additional sum of $350—the sum which has been proven will be 
reipiired to make the permanent repairs, and also for $48 de
murrage, with costs here and below as if the action had been 
brought against him alone.

Irving, J.A.:—I would dismiss this action so far ns the Coast 
Quarries Co. is concerned. Patterson was an independent con
tractor, and the Coast Company is not in any way responsible 
for his negligence.

As to Patterson, I think the cross-appeal should be allowed : 
we "The Wink field,” [1902] P.D. 42; Irwin v. Corporation of 
Bradford (1871), 22 U.C.R. 18.

Martin, J.A.:—It is clear that there is no liability on the 
part of the defendant company the Coast Quarries, Ltd., which 
appears from the case of Milligan v. Wedge (1840), 12 Ad. & E.

C.A.
1913

Cotton Co. 

Quarries.
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737 (which I select as illustrating exactly the point in prin
ciple), wherein a butcher who had employed a drover to drive 
(i.e., “deliver” as the defendant company herein contracted to 
deliver sand and gravel) a bullock from Smithfield market to 
Ills own slaughter house, outside London, was held not to lie 
liable for damage done to goods in the plaintiff’s show room (in 
a shop in a public street) by the bullock owing to the careless 
driving of the same by the drover’s servant while on the way. 
1 refer also to DalyeU v. Tyrer (1858), EL Bl. A El. 899, the 
case of a steam tug hired by a ferryman to carry passengers, and 
particularly to the judgment of Willes, J., in Murray v. Currie 
(1870), L.R. G C.P. 24 ( a ease of stevedores unloading a vessel . 
which is commended by the Court of Appeal in Hall v. L<* >, 
[1904] 2 K.R 002, at 014, wherein the fact is emphasized that 
independent contractors in one sense indeed may lie said 
to lie the agents of the owner, but they are not in any Bonne his servante. 
. . . They are not put in bin place to do an act which he intended to 
do for himself.
That language precisely disposes of the contention of the appel
lants of this point.

I agree that the ''Winkfield** ease, [1902] P.D. 42, answers 
the other objections to the rights of the bailee herein.

After an examination of certain decisions in Admiralty 
Courts I confess I should have thought that in the circumstances 
of the mooring of both these scows and the failure to watch them 
when subject to tides, the contention would have been advanced 
by the defendant, here and below, that both parties were in 
default and that the Admiralty rule should be invoked and 
the damages equally borne, without costs to either party, but as 
this course was not adopted I do not feel called upon to pass 
upon the point, though I note it so that it may not be assumed 
that this aspect of the matter did not present itself to me, as it 
doubtless will to others on a close perusal of the facts.

QtUiher, j.a. (lALLiiiER, J. A. :—The case of ‘4 The Wink field” decided by 
the Court of Appeal in England in 1901, and reported in 71 L.J. 
Adm. at p. 21, [1902] P.I). 42, wherein the eases arc discussed, 
decides beyond question the right of a bailee of goods to recover 
full damages for injur}* done to goods of his bailor while in pos
session of the bailee.

The cross-appeal of the plaintiff should lie allowed, and judg
ment entered against Captain Patterson for the full amount 
claimed. I would also allow the appeal of the Coast Quarries 
with costs. There was no doubt in my mind at the hearing, and 
eases which I have since read have strengthened that view, that 
Patterson cannot lie considered the servant or agent of the (’oast 
Quarries, but was au independent contractor.

Appeal and erosK-appeal allow* d.
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BARK FONO V. COOPER. B.C.

British Columbia Court of Appeal, Irvinrf, Martin, and Galliher, JJ.A. c. A.
April 4, 1913. 19ig

1. Vendor and purchaser ($ I A—4)—Tender of deed—Contract to —“
convey—Right to specific performance. April 4.

Contract purchasers of land are not ordinarily entitled to specific 
performance of the agreement in the absence of tender on their behalf 
of a conveyance for execution.

Appeal by plaintiffs from the judgment of Gregory, J., Statement 
in an action for specific performance of an agreement entered 
into by the defendant Cooper to sell them two lots under an 
agreement dated December 6, 1911. The consideration was 
$1,600, of which $800 was to he paid in cash and $400 on June 
6, 1911, and the balance, $400, on December 6, 1911. On Feb
ruary 24, 1911, the plaintiff sold the property to Lira Bang, who 
paid them $1,700 in cash and agreed to pay the other two in
stalments on the dates above mentioned, namely, $400 on June 
6, and $400 on December 6, 1911. but no notice of this sale or 
assignment was given by the plaintiffs to the defendant. Under 
this arrangement the plaintiffs were no longer interested as soon 
as they obtained their property. The agreement between the 
plaintiffs and the defendant contained this clause :—

It is expressly agreed that time is to be considered the essence of this 
agreement, and unless the payments above mentioned arc . . . made at 
the times and in the manner above mentioned, and as often as no default 
shall happen in making such payments, the vendor, his heirs or assigns 
may give to the purchasers, their heirs, executors, administrators and assigns 
30 days’ notice in writing demanding payment thereof; and in case any 
such default shall continue, these presents shall at the expiration of any 
such notice be null and void and of no effect, and the vendor shall be at 
liberty to re possess or re-sell and convey the said lands to any purchaser 
as if these presents had not been made, and all the monies paid hereunder 
shall be absolutely forfeited to the vendor, his heirs, executors, administra
tors or assigns. The said notice shall be well and sufficiently given if 
delivered to the purchasers, their heirs, executors, administrators or assigns 
or mailed at Victoria, B.C., post office under registered cover addressed 
as follows.

Lim Bang made default, nor did the plaintiffs pay after 
they had been requested to do so. Notice to cancel was given 
and the power to cancel was exercisable 30 days after the 6th 
of June. On March 6, 1912, the defendant addressed a notice 
to the plaintiffs at Victoria, B.C., demanding payment of the 
sum of $800 and all interest due to date, and giving notice that 
if default should continue after the expiration of 30 days from 
that date the agreement should be null and void and of no effect, •
and that all moneys paid thereunder should be forfeited. Two 
of the plaintiffs, Wing On and Chuck Sing, received their no-
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B.C. ticca, and the third, Bark Fong, was away in China from No.
C. A.
1913

vemher, 1911. to June, 19112, The two who received the notice 
communicated with him, and upon his return to British Colum-

Bark Fong
bia on May 15, 19112, when $842 was owing, the plaintiffs made a 
tender to the defendant of all money then due and owing, but 
the defendant declined to accept it.

Statement The appeal was dismissed.
Maclean, K.C., and II. C. llall, for the appellants.
Langley, for the respondents.

Irrinf, J.A. laviNd, J.A. :—I agree with my brother Ualliher and think 
the appeal should be dismissed.

Martin, J.A. Martin, J.A. :—My opinion is that while the contention ad
vanced by Mr. McLean as to personal service of the notice in 
the circumstances is correct, yet the judgment can be sup|Kirtcd 
on the other branch adopted by the learned Judge below, viz., 
that the case is not one for specific performance. Admittedly 
and in express terms, the purchase was one of speculation, and 
the principle of the case comes within that in Wallace v. II<ss- 
It in, 29 Can. S.C.lt. 171.

Oalllher, J.A. tlALLlllKR, J.A. :—In this case there seems to me to have lieen 
no proper legal tender, no conveyance having been submitted 
for execution on behalf of the plaintiffs, and 1 am unable to say 
that defendant’s conduct in the matter constituted a waiver. 
In this view it becomes unnecessary to pass upon the validity 
of the notice given by Cooper to the plaintiffs. The appeal will, 
therefore, be dismissed.

A ft peal dis in issi <1.

If. S. BENJAMIN v. McLEAN.

8.C.
1913

A'ova Scotia Supreme Court, Sir Charte» Towiwhcnd, CJ., Graham, F.J., 
and Dryndale, J. March 3, 1913.

March 3.
1. Appeal ($ III F—96)—Time run ckohh-appkal—Modification ok jldu- 

ment—Necessity fok crush notice.
Where on dvfendimt ’* appeal from a judgment against him. it 

appears that the trial Judge erroneously denied recovery on a note 
for ♦9.1 and that on another note for ♦130 a credit of ♦30 wan dis
regarded, the judgment may tie varied, though there was no notice of 
erosH-appenl, ko un to remedy the error, by virtue of Order 37 of the 
Nova Scotia practice.

Statement Appeal by the defendants from judgment of Russell, J„ in 
an action to recover the amount of four promissory notes made 
by defendant in favour of plaintiff payable at the Royal Bank 
of Canada, Amherst, and the Bank of Nova Scotia, Oxford. N.S., 
which said notes, were alleged to have been duly presented for 
payment, and dishonoured and returned to plaintiff ; the de-
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fence was that the notes in question were made for the accom
modation of the plaintiff, or were given in renewal of previous 
notes so made. Judgment was given on the four original notes 
in favour of plaintiff with costs.

The appeal was dismissed, judgment below being varied.
F. L. Milner, for appellant.
II. Mellish, K.C., for respondent.

If. S.

s.c.
1013

Benjamin

Sir Charles Townriiend, C.J. I can see no reason for rJS£S'L 
differing from the conclusion reached by the learned trial Judge 
in this case. It all turned on a question of fact and he has 
given his reasons for believing the plaintiff's version of the 
transaction with the defendant.

Those reasons, in my view, are sound ones, and it would re
quire very much more than was urged by counsel for defendant 
to justify us in reversing his decision. I particularly notice one 
ground, that is to say, the conduct of defendant in securing a 
meeting at which he got a resolution passed allowing him a 
commission of ten per cent, on the sale of stock, including not 
only his own, but also on $12.000, being plaintiff’s shares in the 
company, the result of which was to declare his own shares fully 
paid up, when, as a matter of fact, he had only paid a very small 
sum on account of them. Such a transaction on its face indicates 
wrongdoing, and was illegal, and it was, further, carried out in 
tin- absence of the plaintiff, the largest shareholder in the con
cern. His conduct in this matter characterizes his actions 
throughout and well justifies the learned Judge's remarks in 
reference thereto.

Defendant’s counsel further contended that the trial Judge, 
having found in defendant's favour on the $95 note, had award
ed plaintiff $50 more than he claimed or was entitled to. Appar
ently the learned Judge has overlooked the fact that the plain
tiff does not claim the full amount of the note for $150, Decem
ber 11, 1909, on which $50 had been paid, and in this way has 
awarded too much, but, as pointed out in the judgment of (»ra- 
luini. J., the plaintiff is also entitled to recover on the $95 note 
and to have the judgment varied in that respect.

The amount of the verdict should lie varied accordingly. The 
appeal, with this modification, should In? dismissed with costs.

Uraiiam, K.J. :—This is an action upon, among other things, oisbam. e.j. 
two promissory note* for $80 each, dated respectively June 16,
1910, and June 17. 1910, made by the defendant ; also for items 
of cash paid by the plaintiff to the hank when renewals of the 
original notes and renewals of the renewals were taken up. The 
original notes were for $175 and $150 respectively.

The defence as to the first note is that the original was made 
bv the defendant for the accommodation of the plaintiff. To 

13-11 ii.i. ».
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N.S. tin* second, that the original whs made hv the defendant and en
8. C.
1013

dorsed by the plaintiff for the accommodation of the lNigwash 
Milling Co., and while the defendant may Is* liable for bis alum*, 
it cannot Ik* recovered in this form of action, namely, on the note

Benjamin

McLean.
itaelf.

The 1'iigwash Milling Co. was organized by the plaintiff.

Ore him. E.J.
who was the president, and by the defendant, who was the see. 
ret ary. The plaintiff had owned the plant and it was put in 
at $12,000—shares $10,000, and cash $2,000. The defendant 
took shares to the amount of $1,500. The other shareholders 
were three for $100 each and one for $50, an inconsiderable 
proportion. The plaintiff's version is that the two notes of $170 
and $150 were given by the defendant in payment on account 
of his shares, and the plaintiff used them at the bank and had 
to take them up from time to time. All the probabilities are in 
favour of that version.

The plaintiff says that the defendant first gave him a note 
for $550 and he sent it to Ik* discounted at the branch at Oxford 
of the Nova Scotia Bank. They wrote back enquiring whether 
the note was for shares, and he replied that it was. And then 
they refuse< 1 to take it and it was returned and destroyed. Th°n 
the expedient of the two notes for $175 and $150 was resorted 
to and they were discounted at the branch of the Royal Bank 
and Bank of Nova Scotia, respectively.

The existence of the $550 note is not contradicted; it is in 
fact admitted; and it is at variance with the defendant's ver
sion that one note was for the plaintiff’s accommodation and one 
for the accommodation of the milling company. Then it would 
lie exceedingly improbable from the circumstances of these two 
people that the plaintiff was asking the defendant for accom
modation for $550 when he had money on deposit, presumably, 
at a lower rate of interest.

The defendant is met with the question of how he was to 
pay for his shares and he says they were to be paid out of the 
commissions for selling shares. And on the eve of the action, 
the plaintiff being absent from the place, he had a meeting of 
the directors, at which a resolution was iwssed to pay him ten 
per cent, on the shares sold, including ten per cent, on the 
$12,000 worth of shares represented by the plant which the plain
tiff had put into the company. This transaction is out of the 
question.

Then the «fudge at the trial has found in favour of the plain
tiff, namely, that these notes were given on account of the defen
dant’s shares, and that the plaintiff was really accommodating 
the defendant by endorsing them. The notes being thus dit- 
posed of, the sums of money paid by the plaintiff on renewing 
must also Ik* allowed for in favour of the plaintiff. There are 
also notes for $80 and $70, respectively, to which the same de-
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fence was raised, and the trial .Judge lias found in the same 
way in respect to these notes, namely, that they were not given 
by the defendant for the aeeonimodation of the Piigwash Milling 
Co.

In making up the amount for which judgment is given, the 
learned trial Judge, instead of following the particulars, and 
charging the defendant with the notes in the series, together 
with the payments in cash to take up the previous notes, when 
renewing, took place, took a shorter method of charging the 
defendant with the original notes and the subsequent interest. 
But in this there was included a payment of $.11.80 which was 
not claimed for in the particulars and which the plaintiff failed 
to shew was actually made by him. and his attention was specific- 
ally culled to it.

Apparently the amount was paid out of funds of the Bug- 
wash Milling Co. This would have to he deducted from the 
balance found to lie due hv the Judge in this judgment. But 
there is another item which the learned Judge did not allow to 
the plaintiff which I think he should have allowed. It is a claim 
for $9I>.75 cash paid hv the plaintiff to take up another note, 
namely, ?» note for $9.1 which was also given by the defendant 
to the plaintiff, and to which the same defence as in the case of 
the other notes was pleaded, ami here the learned Judge found 
it was given as accommodation for the milling company. Rven 
assuming that this was so. the plaintiff' under the statement of 
claim was entitled to recover by way of contribution half of 
the amount, having paid the whole. But I think the trial Judge 
should have allowed the whole, lie had taken the oath of the 
plaintiff as against that of the defendant in the other east's, 
namely, that the i .tes were given in payment of the shares which 
the defendant hao subscribed for, and only found that this was 
not so in this case because the proceeds of the $95 note went to 
the credit of the milling company in the Isioks of the bank. But 
the reason for that is that before that in the ease of the other 
notes the hank had not opened an account with the milling com
pany. but had done so just before the discounting op the $9.1 
note. It was paid out as some of the proceeds of the other notes 
were paid out, to liquidate indebtedness of the milling company. 
But none the less the defendant gave the note (endorsed by the 
plaintiff for his accommodation) to raise money to pay for the 
shares taken by the defendant. He was taking original shares, 
not part of the plaintiff's shares, ami he owed the company for 
the shares.

In the defendant's account with the company of July JOtli, 
1910. he credits himself with this $9.1 note as well as with one 
of the other notes now in question, and another afterwards re
newed by one of the other notes now in question. There can Is* 
no reasonable doubt that this $9.1 note was given on account of
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N.S. the defendant's shares, and probably is part of the $520 note
sTc!
1913

which the bank refused. The plaintiff having lieen obliged 
to take it up. was entitled to look to the defendant for it. and

Benjamin

McLean.

the defendant will thus have that much more of his shares paid
for.

There is no cross notice of appeal ns to this item, but none
Graham, E.J. is necessary, at any rate in a ease in which the amount of the 

judgment is upheld on the appeal, although upon other grounds 
than those given in the judgment. And as to the excess the 
Court has the power under Order 57 of the judicature rules to 
vary the judgment upon the appeal which the defendant has 
taken, although there is no cross notice of appeal.

The appeal should lie dismissed with costs and the plaintiff 
should have judgment for the amount of his particulars, namely, 
$552.49, ns made up to the date of the issue of the writ with 
costs.

Drywlalr, J. Dkysdalk, J.f concurred.

Appeal dismissed, judgment below motlifitil.

B.C. De SALIS v. JONES.

C. A. 
1913

British Columbia Court of Appeal, Macdonaltl. C.J.A., and Irving, Martin 
and tialliher, JJ.A. April 1, 1913.

1. Equity ($111 A—M)—Equity principles—Mutuality—Real kstati
agent’s commission—Defaui/t in purchase price.

Where an agent, having become entitled to his commission for the 
sale of land, after receiving half of it. agrees with his principal that 
he waives all claim to the balance, if the purchaser does not pay the 
second instalment of the purchase price on the due date, and the pur 
chaser fails to pay on that date, but pays the instalment with interest 
on a sulftteqlient date, the court in the exercise of its equitable powers 
will not allow the agreement to stand, where it appears that it «*< 
not the intention of the parties that there should Is* such absolute for 
feiture. but that the agent understood that the agreement in question, 
which was drawn up by His principal's solicitor, was intended only to 
provi<le for a forfeiture in the event of the purchaser failing to carry 
out the agreement of purchase. (Per Macdonald, C.J.A., and Martin, 
J~A.)

2. Brokers (| II B—12)—Real estate — Relinquishment of item
—commission—Payment of purchase price.

An agreement by an agent, who has become entitled to commission 
for the sale of land and who has been paid part of it. that he w-'iixf* 
all claim for the balance of his commission in the event the second 
instalment is not paid by the purchaser on the due date, does not 
amount to a waiver of the agent’s contractual rights unies- there is n 
consideration to support such an agreement. (Per Irving and tialliher. 
JJ.A.)

3. Accord and satisfaction ($ I—8)—Promise auine as satisfaction—
Absence of consideration.

An accord and satisfaction is a contract and requires consideration 
to support it. (Per Irving and tialliher, JJ.A.)
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Appeal by the plaintiff from judgment dismissing his action 
brought to recover the balance of commission due on the sale 
of certain lands.

The appeal was allowed.
D. S. Tait, for appellant.
Maclean, for respondent.

Macdonald, C.J.A. :—I would allow the appeal. The facts 
are simple and, in the main, not in dispute. The plaintiff, a real 
estate agent, secured a purchaser for defendant’s land accept
able to him. It is not disputed that in so doing he become en
titled under the agreement between them to a commission of 
$2.000. When it came to the execution of the agreement of sale 
to the purchaser, the defendant desired to have an understand
ing with the plaintiff as to how the commission should be paid. 
He induced the plaintiff to accept half of the sum down and to 
agree to accept the other half when the next instalment of the 
purchase money should be paid by the purchaser. It is here 
that the only question of fact in dispute arises. The defend
ant, according to Mr. Shandley, his solicitor in the transaction, 
and who gave evidence on his behalf, wanted the commission to 
lie payable half down and the remainder “only in the event of 
the next instalment being paid on the due date (June 12,1912).’’ 
A letter was drawn up by Mr. Shandley and signed by the plain
tiff in which it was declared that,
it the -aid instalment and internet is not paid on the aaid 12th day of 
June. 1912, I hereby waive all claim for -aid balance of $1,000.
The plaintiff was without legal advice and was unused to legal 
documents, and says he did not understand the letter in ant- 
other sense than this, that if the said instalment were never 
paid he should lose the other half of his commission.

I can well understand that the plaintiff, unsuspicious as he 
was, and obsessed with the one idea that the balance of his 
commission was dependent only upon payment by the purchaser 
of the next instalment, did not appreciate the significance of 
the phrasing of the letter. He swears, positively, that he did 
not, and I believe him. Had it not been that the defendant 
now insists that he intended the document to operate accord
ing to its strict meaning, I should have given him credit for 
the same belief, and thus account for his failure to directly 
challenge tile plaintiff’s attention to the intended meaning, which 
was to my mind, entirely inconsistent with what a person with 
his absolute right to the whole commission, unconditionally, 
would be likely to consent to if he did comprehend the true legal 
effect of what he was asked to sign. It is apparent from de
fendant’s own statements that he did not regard payment on 
the dne day as of vital importance to him. He thought the
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B.C. commission excessive, ami took this means of attempting to de
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prive» the plaintiff of part of it.
That the plaintiff signed under a mistake. 1 have no doubt,

. hut that the defendant was also under the same mistake tilt-
DbSauh evidence disproves. The document therefore cannot he rectified 

on the ground of mutual mistake.
Relief, however, is also claimed on grounds against

penalty or forfeiture. Reduced to plain language, the plaintiff 
agreed that he would forfeit $1,000 of his own money if the 
purchaser did not pay the second instalment on the due «late. 
This instalment was accepted by defendant on a subsequent 
day, together with interest for the overdue period, so that de
fendant as he admits has not lieen in any way damnified by 
the delay. The only question therefore left, is as to whether 
in the circumstances of this case, the Court ought to grant such 
relief. Having regard to the evidence in this case, I have no 
hesitation in saying that he ought to be so relieved.

Having come to this conclusion, 1 do not find it necessary 
to deal with the question raised as to the consideration for the 
promise contained in the letter.

The plaintiff should have judgment for the balance of his 
commission, with costs here and below.

Irving, J.A. :—On the date on which the interview took 
place when De Salis was foolish enough to sign the document 
put before us, he had performed all he had undertaken to 
do, to entitle him to his commission ; he had found a purchaser, 
and had satisfied the terms of the agreement between him and 
Jones ; he had performed the act in consideration of which 
Jones made his promise to pay him $2,000. There would he no 
waiver of his contractual rights except for consideration. 1 can 
find no consideration for the contract alleged to In* set up, nr 
alleged to be entered into, by written consent signed by l)<- Salis.

Mr. Maclean argued that this document was an accord and 
satisfaction. That too, is a contract ami requires consideration. 
Mistake comes into play only where there is a contract. This 
document is not a contract : it is a prima farir evidence of a 
contract—hut then* was no contract, there was no intention 
on the part of De Salis of making any contract. There whs 
no animus contrahendi. Jones thought he had given too much 
and was trying to save himself. If this receipt had made a 
contract it would In* voidable for fraud, not mistake. 1 would 
allow the appeal.

Martin, j.a. M ARTIN, J.A. :—I concur with judgment of Macdonald. < \J.A. 

Oalllbrr, J.A. QaLLIIIKR, J.A.}—I COI1CUP With judgment of Irvillg. J.A.

Appail allow il.

415
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THOMAS ». WARD. ALTA.

Alberto Supreme Court, f-iel before Stuart, ./. April 14. 1913. 8. C.
1. automobile» ($ III B—205)—Individual rights and i.iabilitiks—HTA.

•ruToKY duty—“Turn to right,” when. \"riM4
The HtHtutory rule of the road in Allierta requiring driven* of vehicle* 

when they meet to “turn to the right.” doe* not imply that a driver 
of an automobile ahould always be on the right aide of the road, but 
simply require* the driver to turn to the right in a reasonable and 
seasonable time to avoid collision.

| See also Campbell v. Pupstep. 7 D.L.R. 177. |
i. AuroMoaiuta (f III II—1 ho)—Duty and neglige m k or operator —

Rule am to “turning to right.”
Though there is no rule of law requiring the driver of an automobile 

to keep on the right side of the rom;, nevertheless he is negligent in 
being on the left side of the road without any excuse therefor, «here 
he knows that he is very likely to collide with other drivers coming from 
the op|M>site direction.

| See also Campbell v. Papule n, 7 D.L.R. 177. |
.1. Automobile» () III B—2<Jt))- Negligence or operator—Contributory

—Real cause, test.
Notwithstanding the negligence of plaintiff in driving an automobile 

down a hill at an excessive rate of speed, recovery for injuries incurred 
through a collision with defendant's automobile will not be barred 
where the real cause of the accident was the negligence of the defen
dant in lieing on the wrong side of the road without excuse and not 
turning out as soon as he should have done and not allowing the plain
tiff ample room to pass him.

| See also Campbell v. Pugslep, 7 D.L.R. 177. |
4. Automobiles ($111 I)—350)—Duty and liability to another operator 

—Kmbarrakmment caused by another operator.
The driver of an automobile i* not guilty of contributory negligence 

ns a matter of law where on approaching another automobile coming 
towards him on the wrong side of the road and having reasonable 
ground to lielieve that there was not ample room for him to pass the 
approaching vehicle on his right side of the road, turns io his left, 
though it turned out to lie the wrong course to adopt liecause a colli
sion resulted, where it appears that the driver’s embarrassment was 
ilue solely to the action of the approaching automobile in adhering too 
long to the wrong side of the road without turning to the right of the 
road sei. smably.

| A dr nut v. Lancashire Yorkshire It. Co.. L.R. 1 C.l*. 739. 3k IJ.
C.l*. 277, distinguished ; see also Campbill v. Puftslep, 7 D.L.R. 177. |

Action by an automobile driver against the driver of another statement 
automobile for damages resulting from a collision.

Judgment was given for the plaintiff.
E. F. Ityan, for the plaintiff.
A. A. McGillivray and E. V. Uoberlmnt, for the defendant.

Stuart, J. (oral) :—This is an action by a driver of an auto- stuart. j. 
mobile, against another driver of an automobile for damages re
sulting from a collision. The plaintiff Thomas was going down 
what is called Kighth street west, on what is known as the Mount 
Royal Hill in Calgary, and the defendant Ward was going up
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Eighth street west going south. The defendant had gone past 
what is known as Twentieth avenue or Royal avenue, and was 
going at six or seven miles an hour, I think, from the evi
dence, but he was on the left hand side of the centre of the 
street. His excuse for that, is that there was a street running 
out from the west which cut through a deep bank, on account of 
which he could not see whether or not any person was coining 
from the west and he thought, he said, that it was advisable to 
keep further to the east side of the street in order to avoid a 
possible collision with somebody who might suddenly dart out 
from that street. With the consent of the parties, I took a 
view last evening of the locus in quo and while there might lie 
some reason for his doing so up to a certain point, there is no 
reason in the world why, when lie arrived at the northern boun
dary of this side street, which is called Twenty-first avenue or 
Durham street, he should not have turned to the right side of 
the street because he could then see that there was no person 
coming. This, I think from the evidence he did not do, but In* 
continued on the left hand side of the centre of a narrow street 
only thirty feet wide for a little space longer. The plaintiff 
was coming down the hill and going he says at ten or twelve 
miles an hour, but people in the other automobile say that he 
was going much faster than that, and I would gather from some 
of the evidence as to the tracks and the way the automobiles 
came together, that he must have been going somewhat faster 
than that. The probability is that he was going faster than 
ten or twelve miles an hour and I think he was coming down at 
an excessive rate of speed and in coming down at that rate of 
speed he was guilty of some negligence, but that is the only 
negligence that I can find attributable to the plaintiff. He was 
coming down and he saw the other automobile coming up on the 
wrong side of the street. Now it is suggested and there is evi
dence that the nearest the defendant’s automobile came to the 
left hand side of the street, that is the east side, was nine feet, 
and the defendant suggests that there was ample room for the 
plaintiff to have gone in there between his left hand wheel and 
the curb (at least there is no real curb, but earth at the edge of 
the pavement) and it is suggested by the defendant that the 
plaintiff himself was to blame for not going on and keeping on 
his side of the street and going in there in that narrow space 
and passing him. Now there may be something in that argument 
and it is rather a difficult question for me to decide, but on con
sidering the matter very carefully, I have come to the conclusion 
that, although it was discovered afterward that there was nine 
feet, it would not be so obvious to the plaintiff that there was 
nine feet and it would appear rather a narrow space for him to



Thomas v. Ward. 23311 D.L.R.]

go between. I think that he was not to blame when he had some 
doubt as to whether he had room enough to get through, and 
when he saw that the other man was not going over to the 
other side of the street, 1 hardly think he was to blame for turn
ing to the left to keep out of that man’s way who was on the 
wrong side of the street. Of course, the defendant coming up, 
may have intended all the time to turn, as he thought, in time, 
but the trouble about that is, that the two men may not have 
the same ideas as to how long you should wait and I do not 
see why you should blame the plaintiff for not waiting a little 
longer and for turning a little sooner than the defendant thought 
he should have done.

Now, as to the rule of the road, I do not know that there is 
any law about it particularly except in the recent statute of 
1911-12 which says, that when people meet they must turn to 
the right. Now that does not mean that you should always be 
on the right hand side of the road. That is not what the law 
says. It says, that when two people meet they shall turn to the 
right. I observe in one of the authorities which was quoted to 
me that in some of the American States the words are used: 
“Shall seasonably turn to the right,” that is, he shall turn to 
the right in seasonable time. Now these words are rot used in 
our statute, but I think, that is what our statute means. It must 
mean that a person must in a reasonable and seasonable time 
before actual meeting, turn to the right. In my opinion the 
defendant did not do that. He did not turn in a reasonable 
time to the right. Returning again to the question of the room 
that was left, I notice that the judgment in the ease of Words
worth v. WiUan ct at., 5 Esp. (N.P.) 273. says:—

The driver must not make experiments. He should leave ample room 
and if an accident happened from want of that sufficient room, he was no 
doubt liable.

and there is an expression in the case of Pluck well v. Wilson, 5 
Car. & P. 375, in which Mr. Justice Anderson said a person was 
not bound to keep on the ordinary side of the road, but if he did 
not do so he was bound to use more care and diligence, and 
keep a better look out, that he might avoid any concussion, than 
would be requisite if he were to confine himself to his proper 
side of the road.” And there is another case I have found of 
Chaplin v. Howes, in 3 Car. & P. 544, in which the same question 
of turning out and keeping on the right side of the road arose, 
and Mr. Chief Justice Best saitj :—

But on the sudden a man may not l>e sufficiently self-possessed to know 
in what way to decide. The wrong-doer is the party who is to be answer- 
able for the mischief, though it might have been prevented by the other 
party’s acting differently.

ALTA.
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vol. 1, p. 543, Canadian edition. My view of the case is that the 
real cause of the accident was the defendant's negligence in

Thomas
being on the wrong side of the road. 1 think that constitutes 
negligence, not that there is an absolute law that you must al
ways be on the right hand side of the road, but when an auto
mobile driver is going along the road and knows, as this man 
must have known, that he was going to meet another man, 
although there is no penalty for not being at all times on the 
right-hand side of the road, yet it is negligent, it seems to me, 
for him to be on the left-hand side, which is not the usual side 
according to the common practice in this country. It is then n»*g. 
ligent for him, without any excuse, not to be on the right hand 
side of the road. More than that in this case the defendant 
broke the statute in not turning to the right in seasonable time, 
which, 1 think, is what the statute means. Therefore, although 
1 think the plaintiff was himself guilty of some negligence in 
going at an excessive rate of speed down that hill, yet 1 think 
the defendant might have avoided the accident if he had not 
been himself negligent, and that the real cause of the accident 
was the defendant’s being on the wrong side of the road where 
he did not need to be at all and his not turning out as soon as he 
should have done and his emlmrrassing the plaintiff by staving 
there too long and putting the plaintiff to the difficulty of link
ing a decision on a sudden whether he should run in between an 
apparently very narrow space or whether he should turn to the 
left, which was his wrong side of the road. Now, I do not think 
the defendant can blame the plaintiff for being embarrassed 
and taking what ultimately turned out to be a wrong course. 
Ilis doing so is due to the defendant’s action in being on the 
wrong side of the road. As to the case of Adams v. Lamaskire 
«( Yorkthin K. Co. L.R. 1 C.P 739, 38 L.J.C.P. 277. end 
quoted by the defendant, all 1 have to say in that case is this, 
that in that case what the plaintiff did in order to avoid the 
defendant’s negligence was itself a negligent thing. Here 1 do 
not think it was a negligent tiling on the part of the plaintiff 
to turn out to the left when he saw the other man adhering to 
the wrong side of the road. As to the suggestion that the plain
tiff might have stopped altogether, 1 do not think that comes in 
very good grace from the mouth of the defendant when the 
whole trouble was caused by his doing something which he 
should not have done. 1 think, therefore, there will have to he 
judgment for the plaintiff for a certain amount. The automo
bile was a very old one; in fact,'there is some evidence that the 
smash destroyed its value altogether as it would cost as much 
to repair it as it was worth, in the beginning. The claim is for 
one thousand dollars, which is rather a peculiar thing when the



plaintiff conies into Court and swears that it was worth only 
eight hundred dollars before it got hurt or smashed. Some of 
the witnesses think that it would only have sold for two hun
dred dollars before it was smashed, while one of the witnesses 
for the plaintiff says it would cost between five and six hun
dred dollars to put it liack in its original condition. Another 
witness for the defendant thinks it could be put in a reasonable 
state of repair for two hundred and sixty-five dollars. On the 
whole, I think that considering the fact that it was a second 
hand automobile and had been used a great deal, being pretty 
well worn, I do not feel inclined to put the damages at more 
than three hundred and fifty dollars and that will Ik* without 
costs. I say without costs, because when an automobile driver 
sues another automobile driver for damages resulting from a 
collision, it is as far as 1 am concerned going to be rather an 
unusual ease for the plaintiff to make out that he was so 
absolutely innocent of wrong doing himself, that he should be 
entitled to costs against the other man, from my observation 
of these gentlemen, as they go around the streets. Three hun
dred and fifty dollars without costs will be the judgment for the 
plaintiff. 1 may add that the real reason for not giving costs 
is because I think that man was going too fast down that hill.

Judgment fur the plaintiff.

COBBLEDICK v. BERSCH

Alberta Supreme Court. Trial before Stuart, 7. April 17, 1913.
1. contua(T8 ($ III F—2»o)—Validity and effect—Ratification with

out HIAL OK AGREEMENT UNDER HEAL.
An agreement umler soul for the sale of Inml made by one purport

ing t» he the iigent of the owner, nmv he ratified by the owner by n 
writing not under seal, since the seal on the agreement of sale is mere 
surplusage, if the agreement is otherwise a sultieient memorandum to 
satisfy the Statute of Frauds.

| Hunter v. Parker, 7 M. & \V. 322, applied; **«*e also French Can 
SarinpH Co. v. Dnbaratn Adirrti*iiif/ Aqcncii, Limit'd, and Annotation 
thereto. 1 D.L.R. 13tt.|

Action for specific performance of an agreement for the 
sale of land.

Judgment was given for the plaintiff.
A. A. McGillivray, for the plaintiff.
•lament Muir, for the defendant.

Stiwrt, J. :—This was an action for specific performance of 
an agreement of sale for certain lots in the city of Calgary. 
The plaintiff put in an agreement in writing, dated December 
‘28,1910, which is-signed by the plaintiff and signed on behalf of 
the defendant by one William IT. Wilson. The whole question
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involved in the case is the question of the authority of Wilson to 
execute that agreement. It is contended by the defendant tiiat 
no sufficient authority was shewn, and it was also contended that, 
even if the letters which were put in sliould constitute authority, 
they were not under seal, and inasmuch as the agreement itself 
was under seal any authority to exercise it must, itself, have 
been under seal before it became valid. In my opinion, the let
ters that passed before the execution of the agreement were 
not sufficient to shew an authority at the time. I think the in
ference is, from the letters, that a right of approval was still 
reserved by the defendant so that it is unnecessary for me to say 
anything about the question of authority being under seal or 
not. However, after the agreement was signed, the plaintiff’s 
solicitors sent a letter, dated January 14, 1911, to the defendant 
in California, in which they specified the numbers of the lots. «In
scribing the property, and in which they state they are sending 
a transfer of the property from the defendant to the plaintiff; 
in which they refer to the question of the defendant’s name hav
ing been changed apparently by her marriage; they refer to the 
question of the registration being apparently in her maiden 
name, and asking for her marriage certificate. They also asked 
about the certificate of title, and they told her the amount of 
the sale, the amount of the purchase price, $2,100, and they 
told her all about what she was to do in order to put the trans
action through and complete it. They told her to go to the 
bank and draw on them for the amount due, and attach the 
transfer, after having i; executed according to instructions, and 
the defendant thereupon replied, referring to the receipt of the 
letter, and instead of repudiating the transaction, she just said 
that, on account of the ill-health of her family, she could not go 
to the bank for a few days, but that she hoped to do business in a 
few days, and would send the papers that were desired. She 
also said something about where the certificate of title could he 
found, and also made reference to her marriage certificate. Now. 
that letter is clearly a ratification of the agreement. I cannot 
see how it can possibly be construed otherwise. The inference 
is that she ratifiée what was done, and knew all about it. ap
parently confirming it and did confirm it. What came up after
wards did not appear in the evidence, as to what made her 
change her mind; as she gave no evidence, in fact, no evidence 
wras ?iven for the defence. The only doubt I have about the mat
ter is due to a passage from llalsbury, vol. 1, page 71, which 
says, “the execution of a -Iced can only be ratified by a deed or 
a matter of record.” Now if we treat that agreement of sale 
as a deed—of course, it does contain a covenant—there might lie 
some application of that principle to this case, but, on looking 
at the authorities mentioned there in llalsbury, I, with a great
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deal of hesitation, venture to entertain some little doubt as to 
the exact accuracy of that statement. I think, possibly, it is 
correct on the face of it, but 1 do not think the authorities quoted 
for it are particularly apt. In fact, my judgment in this ease, 
which is against the defendant, is based on one of them, and that 
is Hunter v. Parker, 7 M. & W. 322. In that case, a ship was 
wrecked on the shore of New Brunswick, and the master could 
not get into communication with the owner in England, and 
he put it up at auction, ami it was sold and the master signed 
a hill of sale under seal. The owner got the money, took the 
proceeds of the sale, and, as the jury found, ratified the whole 
transaction. Tie afterwards brought an action for conversion 
against Mr. Cunard—not against Mr. Cunard, hut the person to 
whom Mr. Cunard sold the ship. Mr. Cunard was the purchaser 
in the first place. The case went to appeal, and the judgment of 
Parke, B.. is very apt. 1 do not need to quote it. hut it will be 
found on pages 342 to 344 of the ease, the principle being, that 
the hill of sale did not need to he under seal, and that the rati
fication was sufficient. The mere fact that they put it under 
seal did not prevent the ratification from being sufficient. The 
bill of sale could serve as a transfer under the Ship Registry 
Act, it was held, which transfer did not need to be under seal. 
Perhaps I might quote the last sentence:—

It in tbe dv<‘i| uf the auctioneer, hut it hIki may operate hv the eon- 
tent of the principal «•» a written transfer from him. as it certainly would 
have done if then- had been no seal to it; and in order to prevent the 
instrument from failing in its effect, and ut re* magi* raleat quant fir tea t, 
we do not feel ourselves precluded from holding that it operates to trans
fer an interest. If the authority had tieen by deed to convey by deed, the 
instrument would have lieeii clearly inoperative for that purfioM*: but. the 
authority is bv parol, and must lie assunusl to have Iwen to convey in the 
form in which it was conveyed; and this, we think, may be supported.

However, on the whole ease, I doubt very much if I should 
have listened, in any ease, to the argument about the agreement 
of sale being under seal. That might have been an argument 
which could be raised in an action at law on the covenant, for 
damages, but this is a suit in equity, to enforce an agreement of 
sale of land, and the whole matter is a matter of evidence. There 
was an agreement made, and it is just a question whether it 
was properly evidenced by writing or not to satisfy the Statute 
of Frauds. I think it was, and Ï think that the defendant rati
fied what her agent, Wilson, had done by the letters to which 
I have referred, so there will be the ordinary judgment for 
specific perfonnanee of the agreement. The plaintiff is en
titled to his costs.

Judgment fur the plaintiff.
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LEACH v. HAULTAIN (registrar) and NATIONAL TRUST CO.
Sauhatehewun Supreme Court. Trial before Neielaiuls, J. April 14, 191,'t,
1. A.SMIliNMKXTS HIM CHKDITOMS (|VIIA—AO)—I’KKKKMKNCKH HY INSOL

VENT—Kxkmpttonh—Kam i kk to claim—Ukoinikation ok titijc.
If a debtor uh<> has asaigm'd his property for the benefit of his 

ereditors dots not file his elaim of exemptions within thirty days of 
the registration of the assignment as required by l.uud Titles A el. sec. 
117 ( K.S.S. 1909, eh. 41), the registrar of title has the right to reeog 
nize the assignee as the absolute owner, both legal and equitable, of 
the land assigned, but the title of the debtor is not a fleeted by such 
failure where the assignee has not applied for registration as owner 
and admits the debtor’s right to the exei iptions claimed, and in such 
a ease and on the registrar's refusal to register a transfer of the 
debtor's homestead, nn order will Ik* entered, directing registration 
of the transfer; it being only against the transferee of the assignee 
that the debtor eannot claim his exemptions if he fails to elaim them 
within tlm thirty days’ jieriod.

Statement In January, 1912, one Vcmhle executed an assignment for 
the benefit of his creditors in favour of the defendant the National 
Trust Co., the official assignees of the riet of Regina,
which assignment excepted two lots, on which he and his family 
resided as their home, and the value of which did not exceed 
$1.500. and said assignment was duly registered by the said com
pany in the Assinihoia land registration district. By transfer 
dated the following April, 1‘emhle transferred all his right, title 
and interest in the said land to the plaintiff, who paid to him the 
full amount of the specified purchase price : and the transferor's 
claim to the land as exempt from seizure and sale under execu
tion was admit* 1 in writing by the defendant the National Trust 
Co. l’emble, howe 'er, having neglected to file his claim of ex
emption within thirty days of the registration of the assignment 
as required by see. 117 of the Land Titles Act (eh. 41. It.S.S. 
1909), when the plaintiff tendered to the defendant 11 unit a i n the 
said transfer, Ilaultain refused to register it on the ground that 
IVnible had no right to deal with the land on account of his fail
ure to claim it as exempt within thirty days after the registration 
of the assignment above referred to. The plaintiff claimed speei- 
licallv an order of the Court directing the defendant Ilaultain 
to register said transfer in favour of (the plaintiff) Edith beach 
and to issue title in her name free from the said assignment, or 
a vesting order.

For the defendant Ilaultain it was contended inter alia that 
the assignment was within the operation and meaning of see. 7 
of the Assignments Act (eh. 14*2, K.S.S. ), and lands exempt were 
within the provisions of see. 117 of the Land Titles Act, and that 
the defendant Ilaultain by reason thereof and of IVmblc’s omis
sion to file the claim of exemption within the time directed by the 
last mentioned section, was Ixmntl or authorized to refuse to reg
ister the transfer.

573
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7. A. Allan, for the plaintiff.
7. M. Carthrw, for the defendant the regiitrar.

NEWLANW, J. :—I have very little douht ns to the
meaning of tlieae wctions. See. 7 of the Assignments Act, which 
provides the form in which the insolvent can convey all his pro- 
jierty to the assignee, giv«*s the description which has always been 
consideml a proper di*seription for a general assignment for the 
benefit of creditors : it is a description which has always conveyed 
all the property of the debtor, with the exception of his exemp
tions, to the assignee. Our legislature has f< ed that form of 
description, recognizing that alth« li it conveyed all his property 
to the assignee with the exception . f the exemptions, it did not 
tit in with the Land Titles Act. and therefore they had to make 
another provision for the registration of the title. What they 
have done is this: they have simply provided that the assign
ment shall he Hied in the land titles office, and then the assignee 
shall come in and make application to the registrar to Ik- regis
tered as owner of the land o*‘ the debtor. In that application 
lie will, of course, have to state of what lands he would desire to 
Is- registered as owner, and lie would have to shew to the regis
trar that the title to the lands was in the debtor before he could 
Is* registered. As the registrar knows nothing alsnit the exemp
tions of the debtor, the Act giv«*s the debtor thirty days in which 
to claim his exemptions, and of course, as Mr. Allan says, during 
that thirty days the assignee must Is* stayed in dealing with the 
land. If the debtor does not put in his claim within thirty days, 
the registrar has the right to recognize the assignee as the altso- 
lute owner. Isitli legal and mpiitahle, of the land, and he can 
only recognize his transfer of the land. That, I think, is the 
meaning of the provision. But in this ease several things have 
not lieen done. The land, of course, has lieen assigned under 
the a-signaient subject to the exemptions, but. I understand 
from Mr. Allan, the assignee has not made any application to 
Is* registered as owner, and the title is in the same |>osition as 
it was before, it has never been transmitted to the assignee, and 
the assignee admits that this land is part of the exempt land. 
I do not think that it was ever the intention of any of these 
Acts to do an injustice to any party. The intention in making 
the provision was that all parties should get their rights. The 
debtor had the thirty days in which to claim his ei ions, to 
protect himself in cast* the assignee wished to deal with the 
exemptions as well. Of conns», in the caw of a bond ft<lr pur
chaser for value, or in fact as lietween anybody and the assignee, 
the debtor would lose his exemptions if he did not make his 
«’liiiiii. if those exemptions were transfern-d : but on the other 
hand, if they were not transferred, and the title was registered 
in the assignee, I do not see that the Courts would refuse to
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recognize the rights of the debtor if the assignee was willinir to 
recognize them. It is only as against the transferee of the assit: 
nee that the debtor cannot claim them if he omits to claim them 
within thirty days; and therefore I think, as Mr. Allan says, 
that in this ease the title to the property has not been changed 
at all. It has not been vested in the assignee. The assignee 
has no intention of claiming this property. He admits it to he 
an exemption. Under these circumstances I do not see that tin 
title of the debtor has been affected at all. Of course tin- rep. 
istrar can not allow the debtor to deal with the property.

Allan :—I think that the power has l>een conferred upon 
your I<ordship by sec. 150 of the Land Titles Act. which 
reads :—

In any proceeding ren|>ccting land or in ren|u*ct of any transaction or 
contract relating thereto, or in respect of any instrument, caveat, memor 
andum or entry affecting land, the Judge by decree or order may direct 
the registrar to cancel, correct, substitute or issue any duplicate certificate 
or make any memorandum or entry thereon or on the certificate of title, 
and otherwise to do every act necessary to give effect to the decree or order.

Newlands, J.:—The order will In*, then, that the registrar 
be directed to register these transfers as if the assignment fur 
the benefit of creditors had not been on file, and there will be 
a declaration that this property was the homestead of Edward 
Ernest Pemble, and that he conveyed his rights to the plaintiff. 
I will add that my intention was to make it clear that if a party 
did not claim his exemptions within the thirty days, and the 
assignee was registered as the owner, the assignee could deal 
legally with the exemptions. That is not a part of this ease: I 
simply want to make it quite clear that, according to my reading 
of the Act, the debtor, in order to protect himself, must make 
his claim within thirty days. If he does not, and the assignee is 
registered as owner, the assignee can then transfer and give po<xl 
title, and tin» debtor has lost his right to the exemptions.

Allan :—I did not understand your Lordship to express the 
opinion that the debtor would forfeit his exemptions if. after 
thirty days, the title to the property claimed remained in the 
assignee, and the assignee declined to recognize such exemptions.

New LANDS, .1.;—I would express that, if the assignee had 
gone ahead and done what he would ordinarily do. If. for in
stance, he had a list of the debtor's property, both exempt and 
unexempt, and he had put in his application to be rcgistcml as 
owner, as he should properly do as soon ns he can. ami the pro
perty was transferred to him. and he larame the owner. I do not 
think he could deal with the property within thirty days after 
the filing of the assignment; but if the debtor does not make his 
claim for the exemptions within tho«e thirty days. I think the
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HAsigiiep can legally deal with both the exempt and unexempt 
property, and the debtor by his own fault would have lost his 
right to his exemptions, 1 think, however, that aa long as the 
title is in the assignee, the Court can art aa 1 am doing in this 
ease. 1 do not make any vesting order, because there are two 
transfers and there is no reason why the plaintiff should not 
make title in the ordinary way.

Judgnunt accordingly.
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ARMSTRONG v. BA8TEDO and GALLAGHER. SASK.

Saskatchewan Supreme Court. Trial before Johnstone, J. April 18, 1013.
1. TRUSTS (8 I—1 )—<*BKAT10N — REQUISITES—ABSENCE OF FIDUCIARY OR 

CONTRACTUAL RELATIONSHIP.
Where n prospective purchaser of real estate procures an agent to 

endeavour to effect the purchase of certain land for him, ami the agent, 
without disclosing the name of his principal, negotiates with the 
defendants who are real estate agents with whom the land had been 
listed for sale by the owner, hut subsequently the defendants without 
informing the proposed purchaser become the purchasers themselves 
and obtain an agreement of sale from the owner and refuse to make the 
sale to the proposed purchaser's agent, returning to him his cheque 
which had l>een given by way of deposit with plaintiff's verbal offer, 
the conduct of the defendants, though reprehensible, does not entitle 
the prospective purchaser, on discovering the facts, to a declaration 
that the defendants are trustees of the land for him, or that they 
-diould convey to him, since there was no fiduciary or contractual re
lationship between him ami the defendants.

[Tate v. William (ton. L.R. 1 Eq. 528; I.ecs V. Xuttall, 30 E.R. 21, 
ami McDonnell v. Smitlr, 2(1 N.R.R. 2.10. distinguished.]

Action for a declaration that the defendants are trustees of 
certain lota verbally agreed to he purchased by the plaintiff 
through his agent, but which were purchased by the agents for 
the vendor, without disclosing to their principal that they were 
the purchasers.

The action was dismissed.
IV. F. Dunn, for the plaintiff.
VI'. H. Willoughby, for the defendants.

Johnstone, J. :—The defendants were carrying on business 
at the time hereinafter mentioned at the city of Moose Jaw in 
co-partnership.

In the month of February, 1912, one Gross, then residing in 
the city of Toronto, owned lots 9, 16 and 17 in block 22 in High 
Park addition to the said city of Moose Jaw, and had the same 
listed for sale with the defendants.

The plaintiff, wishing to purchase such lots from Gross, pro
cured his agent, one Wrenshall, also a real estate agent of Moose 
Jaw. to go to defendants and endeavour to effect a purchase, if 
possible, through the defendants, instructing Wrenshall to offer 

!•*—Il D.I.S.

S.C.
1913

April 18.

Statement

I.



242 Dominion Law Reports. Ill DIB

SASK.

sTc!
1913

Armhthono

Bartkdo

Oallaoher.

Johnstonv, J.

$4,500 for the lots, payable as follows : $1,500 in cash on com
pletion of sale, and the balance in two equal payments of fifteen 
hundred dollars each, with interest at eight per cent, per annum, 
in six and twelve months respectively.

Wrenshall, acting on these instructions and as agent for the 
plaintiff, but without disclosing the name of his principal, made 
the offer to the defendants as instrueted, and at the time of mak
ing the offer, paid to the defendants $100 by cheque ns a deposit, 
who retained such offer until returned to Wrenshall in the man
ner hereinafter mentioned. The offer, which was a verbal one, 
and the deposit were accepted by the agents subject to the 
approval or confirmation of the owner, Gross. The offer was 
forthwith submitted by the agents to the principal, who, after 
some preliminary inquiries, accepted the same.

The defendants then, without informing the proposed pur- 
chaser, became the purchasers and obtained an agreement of 
sale from Gross, who was paid by his agents a portion of the 
purchase money. The defendants thereupon refused to make 
the sale to Wrenshall, and returned to him his said cheque 
given by way of deposit, which Wrenshall destroyed. The 
plaintiff, learning the facts, subsequently requested the defen
dants to transfer to him, but this they declined to do. There 
was no offer or acceptance in writing, and all negotiations were 
between Wrenshall and the defendants, and these were con
ducted verbally. These are briefly the facts. The plaintiff now 
seeks in this action to have the defendants declared trustees 
of the said lots for him or that they, the defendants, may be 
ordered to make a transfer or conveyance thereof to the plain
tiff, or that he may be granted such further or other relief as to 
the Court shall seem meet.

There was no contractual, fiduciary or other relationship 
established between the plaintiff and the defendants, and in the 
absence of this I fail to see how the plaintiff can have in this 
action in any event any recourse against the defendants. True 
they in a manner not consistent with honest dealing got into 
the plaintiff’s shoes as to the proposed purchase by hir and in 
doing so they were unquestionably guilty of some mt very 
savoury real estate juggling, of which they were not very proud, 
judging from the actions of Baatedo under cross-examination. 
Morally, the defendants may be bound to convey to the plain
tiff, but not legally, for which perhaps the plaintiff himself or 
his agent is to blame. In all the cases referred to me by the 
plaintiff’s counsel as supporting his right to recover there was 
either a contractual or fiduciary relationship established. In 
Tate v. Williamson, L.R. 1 Eq. 528, there was a fiduciary rela
tionship. that of an uncle and nephew, where the latter was an in
experienced youth who consulted and was advised by his unde
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as to financial matters from time to time. In Lees v. Sut (all, 39 
E.R. 21, there was the relationship of principal and agent; and 
in McDonnell v. Smith, 26 N.S.R. 259, and every ease and text
book authority cited, the same rule was appealed, that is, that 
there must be a contractual or fiduciary relationship to succeed.

The plaintiff’s action will therefore he dismissed, but with
out costs.

Action dismissed.

SCANDINAVIAN AMERICAN NATIONAL BANK v. KNEELAND.
Manitoba King's Bench. Trial before Curran, J. April 29, 1913.

1, Pleading (f IN—118)—Amendment—after trial—Allowable on
WHAT TERMS.

Under the Manitoba practice, a plaintiff will he allowed to amend 
bis statement of claim at the close of the case where it appears that 
no injury or prejudice can be occasioned to the defendant thereby 
and where the imposition of costa will properly compensate the defen
dant therefor, but the defendant will be given time to file his defence to 
the amended statement of claim and the case will be reopened, if 
required, to admit further evidence in regard to any new matter raised 
by the amendment and the defence thereto.

[Lee v. Gallagher, 15 Man. L.R. 677, followed.]

At the opening of this case the defendant made an appli
cation for an order for additional security for costs against 
the plaintiff and filed an affidavit shewing the amount of dis
bursements so far incurred, and also the amount of the costs in 
the action up to this point exclusive of certain counsel fees. 
I reserved the matter for consideration and proceeded with the 
trial, which lasted some days. At the close of the case the plain
tiff asked leave to amend clause 9 of the statement of claim by 
alleging that the plaintiffs had in consideration of the payments 
therein referred to by II. H. Berge, discharged him from his 
liability under the contract of guaranty in question.

The order for additional security for costs was granted and 
leave to amend allowed.

O. TI. Clark, K.C., and P. A. Macdonald, for plaintiff.
//. Phillipps, and C. S. A. Ropers, for defendant.

Curran, J. :—This amendment would seem to be necessary 
in view of the provisions of a statute of the State of Minne
sota. known as art. 4283 of the revised laws of Minnesota, 1905, 
relating to discharge of joint debtors. The amendment w.is 
strongly opposed by the defendant, and I reserved this matter 
also and intimated to counsel that I would announce my de
cision upon both applications before giving judgment in the 
action. I have now given both matters careful consideration, and 
I have come to the conclusion that I ought to make an order
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requiring the plaintiff to give additional security for costs. A 
praecipe order for security for costs was obtained by the de. 
fendant, and in compliance therewith the plaintiffs paid into 
Court $200. This amount is not now by any means adequate in 
view of the amount of costs and disbursements already incurred, 
as shewn by the affidavit of Mr. Phillipps, and I think it would 
not be unreasonable, under the circumstances, and considering 
the length of time occupied in the trial of the action, to require 
the plaintiffs to give additional security to the amount of four 
hundred dollars, if the money is paid into Court, or by bond, 
if that method is adopted, in the sum of $800.

I also allow the plaintiffs' application for leave to amend 
Were I to refuse this, I think I would be acting contrary to the 
intent and spirit of our rules of Court relating to amendments, 
and the well established practice of our Courts in that respect 
The amendment is in my opinion necessary to determine the 
real questions or issues raised by the proceedings. No injury 
or prejudice can be occasioned to the defendant by allowing the 
amendment that costs will not compensate him for, and I take 
it this is the test as to whether or not an amendment should be 
granted: Lee v. Gallagher, 15 Man. L.R. 677. The defendant 
will have the usual time to file his defence to the amended state- 
ment of claim, or longer if necessary. The case will lx* re
opened, if required, to admit further evidence if the parties 
desire to produce any such, restricted, of course, to the new 
matter raised by the amendment and defence thereto. All costs 
occasioned to the defendant by reason of the amendment will 
be costs in the cause to the defendant in any event of the cause, 
and costs of the application for additional security for costs 
will he costs in the cause.

When the amendment hereby allowed has been made and 
defence thereto, if any, filed, the plaintiffs will amend the record 
accordingly. I will, on application of the parties, or upon two 
days’ notice by one party to the other, fix a date to hear any 
further evidence and argument occasioned or rendered neces
sary by the amendment.

There will be a stay of proceedings in the action until the 
order for additional security for costs has been complied with, 
and such security must he given within one month from the 
date of my formal order in that behalf, which order the defen
dant will take out forthwith.

Judgment oceonliiiqly
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HOOPER T. BEAIR8TO PLUMBING CO., Limited. MAN.

Manitoba King's Bench. Trial before Macdonald, J. Mag 3, 1913. K. B.
1. MASTER AND SERVANT ($ II A 4—67)— INJURY TO INEXPERIENCED EM- 1913

PLUYEB—Defective appliance—Liability of employer. 3
An inexperienced boy sixteen years old employe*!, in the cutting of 

a concrete floor, to hold n chisel while another employee struck it with 
a sledge hammer, can recover from the employer for loss of an eye 
caused by a splinter of steel living from the chisel; it appearing that 
the chisel and the use to which it was put rendered scattering of 
splinters likely, and constituted a special danger to the injured boy, 
who was directed to so hold the chisel that his head was on or near 
a level with the top of it.

2. Master and servant ($ 11 A 4—(12)—Employer's duty respecting
appliances—Prima facie liability for injury.

If through breach of an employer's duty to use reasonable care to 
provide proper appliances, to maintain them in pro|»er condition, and 
to so carry on his operations ns not to subject his employees to unneces
sary risk*, an employee suffers injury, the employer is primd facie 
liable.

| .Smith v. Baker, [1891] A.C. 325, 362; ami Williams v. Birming
ham, [1899] 2 Q.B. 338, referred to.]

Action for damages for the loss of tm eye. statement
Judgment was given for the plaintiff.
//. J. Symington, for the plaintiff.
A\ I). Guy and E. Frith, for the defendant.

Macdonald, J.:—The plaintiff Hooper, Jr., to whom 1 shall Msedoniid.j. 
hereafter refer as the plaintiff, claims damages for injuries re
sulting in the loss of an eye while working in the employ of 
the defendant company.

At the conclusion of the plaintiff’s case 1 was inclined to 
grant a motion for a nonsuit, thinking the aeeident one of those 
for which no one is responsible, and one of the risks reasonably 
incidental to the plaintiff’s calling, a mischance which no care 
could have foreseen, and for which no one is to blame.

The plaintiff is a boy of the age of 17, at the time of the 
accident, a little over 16 years. In October, 1912, his father 
secured employment for him with the defendant company to 
learn the plumbing trade.

On January 8, 1912, the plaintiff was working at the St.
Regis Hotel, under James Arkell, an experienced plumber, 
known as a master plumber, in the employ of the defendant 
company, on a contract made by the proprietors of the hotel with 
the company. The work engaged in at the time of the accident 
was cutting a concrete floor to enable them to lay pipes. The 
plaintiff was directed by Arkell to hold a chisel (ex. 1) while 
lie. with a sledge hammer swinging over his shoulder, came down 
with all possible force, struck the top of the chisel, thus cutting 
into the concrete and breaking it up. It was while thus engaged 
that the plaintiff sustained the injury'.
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MAN. From the evidence it would appear that this is the only way
known to the trade for breaking up concrete flooring, and if the 

1913 rights of the plaintiff were dependent only upon the dangerous
---- manner of performing the work, I would find some difficulty in

Hooper holding the defendant company liable, although I think it is 
Reairsto time that tradesmen engaged in this class of work should devise 
Plumbing some method by which accidents of this kind could be averted; 
C o., Ltd. t^e j„ cage of the sledge hammer not being correctly di-
Macdontid. j. reeled, the danger from splints, both from the concrete and from 

the chisel and hammer, surely these are dangers that could very 
easily be guarded against.

The work progressed for some time under the direction of 
Arkell, he wielding the hammer. After a time he handed the 
hammer to a lalxnirer employed around the hotel, and after a 
blow on the chisel the boy was struck in the eye by a steel splin
ter and embedded so deep that competent and skilled eye spe
cialists could not extract it, and it became necessary to remove 
the eye.

An examination of the chisel used in the work (ex. 1) re
moves all my doubts as to the plaintiff’s right to succeed ; a 
highly dangerous implement in the use to which it was put and 
not such an appliance as it is the duty of an employer to pro
vide. A sledge hammer striking on the edge of this chisel in 
the manner shewn here would, in all likelihood, scatter steel 
splinters to the danger of everyone at close range, and especially 
dangerous to the plaintiff, who was holding it with his head on 
or near a level with the top of it.

An experienced mechanic, I am satisfied, would not incur the 
risk to which this boy was put with a chisel in th' condition in 
which this one is and was. but a boy of the age of the plaintiff, 
without any previous experience whatever, would not hesitate 
to carry out the directions of the experienced mechanic over him 
and through whom he was learning his trade.

The employer’s liability at common law is stated by Lord 
Herschell in Smith v. Baktr, [1891] A.C. 325, at 362 :—

It is quite clear that the contract between employer and employed 
involves on the part of the former the duty of tliking reasonable tare to 
provide proper appliance* and to maintain them in a proper condition, and 
*o to carry on hi* operation* as not to subject those employed by him to 
unnecessary risk.

If by reason of a breach of the duty thus defined a servant 
suffers injury, the employer is prima facie liable: Williams v. 
Birmingham[1899] 2 Q.ti. 338.

Appliances in a proper condition were not provided here, and 
in my opinion the plaintiff is entitled to damages which 1 fix 
at two thousand dollars, and there will be judgment for the 
plaintiff for that amount with costs.

Judgment for plaintif.
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Be THOMPSON LOCAL OPTION BY LAW.
(Decison No. 2.)

Manitoba Court of Appeal, Howell, C.J.M., Perdue, and Cameron, JJ.A.
May G, 11U3.

1. INTOXICATING LIQUORS ($11 C—33)—BY-LAWS—LOCAL OPTION—REGU
LARITY.

A local option by-law was not vitiated by omission of the clerk o. 
the municipality to comply with Municipal Electors Act, sec. 9, in fail
ing to distribute copies of the alphabetical list prepared by him. pre
paratory to a revision of the same, amongst the school teachers of the 
municipality, where the list was duly revised by the County Court 
Judge in accordance with the Act.

2. INTOXICATING LIQUORS ($ II C—33)—BY-LAWS—LOCAL OPTION—ADOP
TION—Notice to electors—Statutory requirements.

Where the Liquor License Act, sec. 66 (R.8.M. ch. 101) requires 
that after the first and second readings of a local option by-law a 
municipal council shall publish notice stating the object of the by
law and that a vote will be taken thereon at the time and places fixed 
under the Act. and see. 68 requires that at such time and places a 
poll shall lie taken and all proceedings thereat shall be conducted in 
the same manner as voting upon any by-law required by the Municipal 
Act to he voted upon, etc.; these sections do not make applicable to 
the adoption of local option by-laws all the provisions of Municipal 
Act, sec. 376, ns to giving of notice, sec. 66 being complete in itself 
on that subject.

3. Intoxicating liquors ($ IIC—33)—By-laws—Local option—adop
tion—Legality OP VOTES.

In passing upon the validity of a local option by-law, votes of 
electors who procured certificates from the clerk of the municipality 
and voted thereon in a subdivision in which they were not rated, arc 
not to be deemed illegal or void, where the clerk gave out the certifi
cates without discrimination ns between the parties interested, both 
of whom obtained and used them, and where the electors’ names were 
on the last revised voters’ lists for the municipality, and they were 
entitled to vote on the by-law, though the deputy Returning officers 
should not have given the ballot papers out to voters produeing 
certificates unless they were acting in an official capacity in the elec
tion; and such election proceeding will be upheld if such non-compliance 
or Irregularity did not affect tin* result of the voting and the pro
ceedings were condueted substantially in accordance with the require
ments of the Act.

[Brown v. Fast Ftamborough, 23 O.L.R. 633; Re Cleary v. Nepean, 
14 O.L.R. 394 ; and Regina v. Tewkesbury, L.R. 3 Q.B. 629. 636, dis 
tinguished.]

MAN.

C. A.
1913

May 6.

Appeal by the municipality from decision of Macdonald. statement 
Re Thompson Local Option By-law (No. 1). 10 D.L.R. 49.1. 
quashing a local option by-law.

The appeal was allowed.
F. M. Burbidgc, for the municipality.

The judgment of the Court was delivered by

Cameron, J.A.;—By-law No. 36 of the rural municipality C4™”0®.j.a. 
of Thompson repealed a local option by-law previously in force
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in pint of the municipality. The by-law in question was voted 
on by the electors on the day of the election of municipal offi. 
vers, as fixed by statute. There was a total possible vote of t»70 
electors, of whom 241 voted for, and 229 against, the by-law, 
which was accordingly declared carried by a majority of 12 out 
of a total vote polled of 470.

A motion to quash the by-law came before Mr. Justice Mac
donald, who in a written judgment granted the motion with 
costs. This appeal is taken from his order.

One of the objections to the by-law is that the clerk of the 
municipality had not complied with sec. 9 of the Municipal Elec
tors Act in failing to distribute copies of the alphabetical list 
prepared by him, preparatory to a revision of the same, amongst 
the school teachers of the municipality. As this alphalietieal list 
was duly revised by the County Court Judge in accordance with 
the Act, and thereupon lx‘came final, this omission of the clerk 
cannot be regarded as material.

By sec. 66 of the Liquor License Act (ch. 101, R.S.M.) and 
the amendments thereto, it is provided that, in case of a by-law 
such as this, the council, after the first and second readings of 
the same, shall publish in a newspaper in the municipality and 
in the Gazette a notice stating the object of the by-law and that 
a vote will be taken thereon on the day and at the hour and 
places fixed under the Act. Such notice is to be published for at 
least a month and not more than once a week.

By sec. 68 of the Act it is further provided that:—
At aurh «lay, hour and places a poll shall )>e taken, and all proceedings 

thereat unit for the purpose thereof shall lie conducted in the same manner 
as voting upon any by law required by the Municipal Act to lie voted upon, 
except that all municipal electors shall lie entitled to vote thereon.

By sec. 376 of the Municipal Act, in ease a by-law require* 
the assent of the electors, the council shall, by publication in a 
newspaper in the municipality and “once in the Manitoba Ga
zette at least two weeks in advance of the day of voting” (4-5 
Kdw. VII. ch. 25, sec. 1), and by posting up in four or more pub
lic places, give notice of the object of the by-law and of the time 
and place of voting thereon.

It is contended that, by sec. 68, all of the provisions of see. 
376 of the Municipal Act as to giving notice apply in the case of 
a by-law under the Liquor License Act in addition to those re
quired by sec. 66. But this cannot lie said to be the intention 
of the Legislature. If we read the two sees. 66 and 68 together, 
it would appear that it was intended that the first should pro
vide a complete list of specifications as to what should lie done 
by the council in giving notice to the electors of what the object 
of the by-law was and where it should be voted upon, and the 
second section provides for the manner of taking the vote by in- 
coriiorating the appropriate provisions of the Municipal Act.
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Had the two sections been consolidated there could hardly he any 
question raised that this was not the proper construction. 
“Proceedings thereat and for the purpose thereof" must, there
fore, be read to mean "proceedings at and for the purpose of 
taking the poll.” The subject of notice or of any other prelim
inary proceeding is not covered by sec. 68. The obvious differ
ences in the requirements of notice provided for by sec. 66 and 
sec. 376 indicate that those set forth in 66 are complete in them
selves. The history of these enactments goes to shew that this is 
to l>e inferred. I refer to the Municipal Act of 1884. 47 Viet, 
ch. 11, sec. 130, sub-sec. (3), and the Liquor License Act of 
1889, 52 Viet. ch. 15, sec. 11, sub-see. (c). These enactments 
have been substantially continued, through subsequent amending 
and consolidating enactments, to the present day, it being plainly 
the intention that each should form a separate code.

1 would therefore hold the provisions of sub-sec. (b) of sec. 
376 of the Municipal Act are excluded by the specific provisions 
set forth with particularity ill see. 66 of the Liquor License Act.

It appears that certain of the electors, some 16 in number, 
procured certificates from the clerk of the municipality and 
voted thereon in a subdivision in which they were not rated. It 
is contended that these 16 votes must be taken as illegally cast 
and that they must be deducted from the number of those re
corded as voting in favour of the by-law. On the facts this 
would Ik* a violent presumption to make, ils the evidence is that 
the clerk gave out these certificates without discrimination as 
between the two parties interested, both of whom obtained and 
used them.
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Under the provisions of the Municipal Act, sec. 98, each 
elector may vote in each ward in which he has been rated, but, 
in case of voting for mayor or reeve, he is limited to one vote 
only.

By sec. 99 of the Municip 1 Act, where an elector is entitled 
to vote in more than one ward or subdivision, he "shall vote” 
for reeve in a rural municipality in the ward or subdivision in 
which he is resident. If he is a non-resident or is not entitled 
to vote in the ward or subdivision in which he resides, then he 
is to vote where he first votes and there only. A penalty is 
affixed by sec. 100 for anyone who votes more than once, but 
there is no penalty in the case of an elector who, being entitled 
to vote in one ward or subdivision, votes in another, but only 
once, at the same election. Under sec. 102 the clerk may give 
a certificate to an elector acting as deputy returning officer or 
as agent, entitling him to vote at a poll other than the one where 
he is entitled to vote. Under sec. 105 a non-resident elector may 
procure a certificate from the clerk, upon which he can vote at 
any poll. There is no other provision than the above providing
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for certificates, nor is any penalty imposed on the clerk for issu
ing unauthorized certificates, or on any elector procuring a cer
tificate to which he is not entitled.

Under sec. 95 it is the duty of the clerk to furnish each 
deputy returning officer with a certified copy of the last revised 
list of electors for the “municipality, ward or subdivision1* “for 
the purpose of enabling the persons named in such lists to vote 
at the election” (sec. 97).

Any person offering to vote at an election under the Liquor 
License Act may be challenged and must, if requested, take the 
oath prescribed by sec. 69 of the Liquor License Act*. He must, 
amongst other things, swear that he is the person named on the 
list shewn to him, that he has not voted before, and is entitled to 
vote at the election.

By see. 390 of the Municipal Act (incorporated in the Liquor 
License Act by sec. 68), the proceedings at the poll where a by. 
la>v requiring assent is voted on shall be the same as nearly as 
may be as at municipal elections and secs. 81 and 90 to 105 and 
109 to 201 of that Act are made applicable.

What is the effect of a ballot cast by a voter on a by-law in 
a poll other than that where his name appears, but votes in a 
subdivision where he is not rated? We may set aside the cer- 
titicates issued in this case as being altogether unwarranted by 
the statute. The effect of see. 98 is enabling and permissive, 
it is not imperative in the sense that sec. 99 is. If an elector 
on a by-law under the Liquor License Act presented himself at 
a poll in a subdivision where he was not rated, shewed that he 
was on the certified copy of the voters’ list for the municipality, 
supplied by the clerk (as they appear to have been in this case . 
expressed his willingness to take the oath prescribed, and took 
it, and the deputy returning officer gave him a ballot which h<- 
east, then it seems to me difficult to say that this vote is wholly 
void. He is a “voter” entitled to vote on any by-law as that 
term is defined in the interpretation clause of the Municipal 
Electors Act. The act of the deputy returning oftievr in handing 
out a ballot in these circumstances would not be justified by the 
language of sec. 113, sub-sec. (a). Nevertheless an elector en
titled to vote in the municipality and to vote once only has voted, 
and the failure of the deputy returning officer to observe the 
provisions of the above sub-section, could hardly be allowed to 
have the effect of depriving the voter of his vote. It surely 
cannot be said that the vote so cast was an unlaw ful vote or that 
it is to be regarded “the same as if the vote had never been 
cost,” as remarked by Chancellor Boyd, in Brown v. Bast Flam- 
borough, 23 O.L.R. 533, citing Regina v. Tewkesbury, L.R. 3 
Q.B. 629, 636.

I think it is impossible to say t^at these 16 votes were void 
or illegal votes. They certainly are ot of such a class as were
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the five votes of married women (who had no right whatever to 
vote) that were excluded in Re. Cleary v. Nepean, 14 O.L.R. 
394, or the 26 spoiled ballots that were excluded from the total 
in Re Broun v. East Flambo rough, 23 O.L.R. 533. In both these 
cases the votes attacked came within the class of those referred 
to in Regina v. Tewkesbury, supra, viz., those which “are to be 
considered as thrown away, i.e., as if the voters had not given 
any vote at all” at 636. But in this ease the votes were those of 
voters unquestionably entitled to vote at the election here in 
question. The deputy returning officers were in error in acced
ing to the request for ballot papers; but they did give them out 
and the ballots were cast by electors whose names were on the 
last revised voters’ lists for the municipality and entitled to 
vote on the by-law.

According to the returns, therefore, the result announced 
properly expresses the intention of the electors of the whole 
municipality who voted, and it seems to me that we cannot give 
weight to this objection and that this is a ease where, on the 
tvidence. the proceedings were conducted substantially in ac
cordance with the requirements of the Act. and whatever non- 
compliance or irregularity as to the taking of the poll there 
may have been did not affect the result of the voting, ami it is 
impossible to give effect to this objection.

I would submit with deference that the order appealed from 
must be reversed end the application to quash dismissed. The 
municipality must have the costs of this appeal and of the mo
tion to quash.

Appeal allowed.
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Re CANADIAN DIAMOND CO.. Ltd.. Broad's Case. ALTA.

Alberta Supreme Court, IVaUh, J. May 6, 191.1. g q

1. CORPORATIONS AND COMPANIES ($ IV 0 4—125)—FIDUCIARY RELATION-- 1913
Misfeasance by DiRBitroR—act not constituting—Acceptance ——
or stock for services. May 6.

A director's acceptance of stock issued to him for services rendered 
prior to the incorporation of the corporation, did not constitute mis
feasance in the nature of a breach of trust where the memorandum of 
association authorized the issue, though the company's prospectus 
states that “no amount has been or will tie paid to any director 
beyond the purchase price paid to the syndicate as above mentioned'*; 
no claim of fraud as to the rendition or value of the services being 
made.

[Coventry <T Dijon’* Ctue, 14 Ch.T). 660. referred to.]
2. CORPORATIONS AND COMPANIES ($ IV O f—130)—flFFICF.RS—LIABILITIES 

-Winding-up—Determination of director’s LIABILITY—PRERE
QUISITES.

f>a application by the liquidator of a company to compel a director 
to account, his liability respecting stock issued to him for services 
under Companies Ordinance (N.W. Terr. 1911, ch. 61). sec. 110, for 
want of the contract in writing referred to in clause (b), will not
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l>o determined; if he i* ho liable hi* name *houl<i Ik* pluccd upon th<> 
lint of vontriliutoriee, in order not only that his liability as such m;n 
l»e determined in the proper manner, but also that the rights atii| 
liabilities of the voutributories a* amongst themselves may la* decided.

3. COKVOBATIONH AND COMPANIES ($1 V U 1— 106) —OFFICERS—ELECTION
office or assistant manaoino director—authority ko,: - kia

Aii artiele of association authorising the direetor* of a company 
to upiKiint one or more of their number to lie managing director or 
managing direetor*, warranta creation of the office of assistant man 
aging direetor in addition to the oflice of general manager.

4. Corporations and iompames (ÿlVU3—120)—officers—< onfknm-
TION—MaNAUINU DIKEVTOIIS—SALARIES—VOTE KtXJl IKED.

Vmler an article of incorporation providing that the director* may 
pay to any managiiig directors such salary as they may think fir", 
provided that a majority of all the directors (exclusive of am man 
aging director) vote in favour of such salary, the salary may lie p:n,| 
on the vote of a majority of the director* exclusive of the 111:111:1^1114 
director to whom it is voted.

Ô. Corporations and iompanies ($IV0 3—120)—officers—<oim\>i 
TION- IMPROPER PAX MENTS TO DIRECTOR—LIQUIDATOR's Rli.lt I .1 
RECOVER.

The liquidator of a company is entitled to recover from a director, 
under a misfeasance summons, money paid the direetor by the compam 
as vomniission on shares sulau-rilied for by him at the time he s^-ne-t 
the memorandum of association; such payments not ladug authorized 
by the articles of association or the prospectus, and lieing m violation 
of Companies Ordinance t N.W. Terr. 1911, ch. 01), sec. 111.

|ffe Arranta t#ieorffe) .f- Co., |lK9ô| 1 Ch. 074; Re Hinh'hi tom 
fnia.v. Lid., 119U41 1 ch. 270; Re Oxford Renefit Hmldin>i .1 I >■ • 
meat Society, 33 Ch.l>. 302, referred to. |

Application by the liquidator of the Canadian Diamond 
Co., Limited, for nil order compelling one Broad, a director of 
the company, to pay over certain sums alleged to In* due in 
respect of various acts of misfeasance as a director 

Judgment was given for the plaintiff.
Judtjc, for the liquidator.
Petrie, for Broad.

Walsh, J.:—This provincial company is lieing wound up 
under the ('ompanies’ Winding-up Ordinance, VJOtf. The liqui
dator applies under sub-see. 17 of see. 22 of this Ordinance fur 
an order compelling one Broad, a director of the company, tn 
pay to him three sums of $1,000, $200 and $100 and interest, fur 
which Broad is alleged to have made himself liable In various 
acts of misfeasance as such direetor.

Immediately after the ineor|H>ration of the company if* diree 
tors allotted to Broad 1,000 shares of its capital stock of a par 
value of $1 each, as his remuneration for services rendered pre
vious to the incor|M>ration of the company, and this allotment 
was afterwards ratitied by the company in general meet inn. 
The sum of $1,000 claimed represents the par value of the*' 
shares.
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One of tho objects of the company, as set. out ill its mentor- 
andum of association, is to remunerate any person for services 
rendeml in the formation of tho company, either in cash or 
shares. The company’s prospectus states that “no amount lias 
been or will be paid to any director beyond the purchase price 
paid to the syndicate as above mentioned.M The contention 
for the liquidator is that in the face of this statement in the 
prospectus it was not competent for the directors to allot these 
shares to Broad, and it was misfeasance on his part to accept 
them. No suggestion of fraud is made, neither was it contended 
liefore me that the services rendered by Broad were mythical 
or that they were extravagantly paid for by the allotment to 
him of these shares. The whole argument was that in tin* face 
of this statement in the prospectus the company had no power to 
issue these shares to Broad and he had no right to accept them.

If the company otherwise had the right to allot these shares 
to Broad for the consideration named. I do not see how the 
validity of the allotment could be affected by the representa
tion in the prospectus which 1 have quoted. The representation 
is that no amount has been or will be paid to a director. The 
complaint is that shares have been allotted to a promoter. In 
strictness this is not within the representation. Even if it is, 
1 think that the statement amounts to nothing more than a 
representation that the power given to the company to allot 
shnres upon such a consideration had not been and would not 
be exercised. A purchaser of shares upon the faith of this >tate- 
ment might very well of its violation, and perhaps be
entitled to rescission of his contract to purchase, for a prospectus 
is a document on the faith of which persons are intended and 
entitled to and do rely in applying for shares in the company 
issuing it. But that is a vastly different thing from treating as 
n misfeasant an officer of the company who accepts such shares 
under the circumstances here present.

If there is any liability on Broad for this sum of $1,000 it 
is certainly not as a misfeasant. James, L.J.. in Coventry <f* 
Ilium's ease, 14 Ch.D. 600. defined the word “misfeasance'* 
in the corresponding section of the English Companies Act as 
meaning
mi*fea*anre in the nature of n breiu-h of trust : that is to say, it refers 
to something which the officer of such company hn* «lone wrongly by mil* 
appiying or retaining in hi* own haml* any money of the company or by 
which the company'* property ha* lieen wasted or the «•ompany'a credit 
Hedged. H must be something resulting in actual loss to the company.

The act here complained of is not a misfeasance within this 
definition, for it is not even alleged that any loss has resulted to 
the company by this transaction and I cannot imagine how any 
loss van result.
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It was suggested on the argument that Broad, if not liable 
upon this ground, is liable under see. lit) of the Companies 
Ordinance for want of the contract in writing referred to iu 
clause tb). 1 understood Mr. Petrie to consent that I should 
dispose of the question of his client’s liability under this lead, 
but I am neither able nor willing to do so. 1 am not in posses
sion of all of the facts which are necessary to enable me to dis- 
pose of it, and even if 1 was, 1 do not think I should do so on 
this application. If Broad is so liable his name should be placed 
upon the list of contributories, in order not only that his lia
bility as such may be determined in the proper manner, hut also 
that the rights and liabilities of the contributories as amongst 
themselves may lie decided.

The motion is dismissed as to the sum of $1,000. If the 
liquidator has already filed his list of contributories and he feel* 
disposed to test the question of Broad’s liability as such, he 
may amend his list without further order by placing his name 
upon it with respect to these shares, and in that way the ques
tion of his liability will be properly and effectually dealt with.

The sum of $200 is claimed as being the amount improperly 
paid to Broad ns assistant managing director of the company. A 
good many statements of fact were made during the argument, 
for which I can find no warrant in the material filed. 1 can. 
of course, only consider those which are proved in the usual 
way. These simply are that Broad was appointed by the direc
tors as assistant managing director at a salary of $100 per 
month, and that he was paid two months’ salary at such amount
ing to $200. It is then alleged that this appointment was made 
in contravention of the articles of association and that there was 
therefore no legal warrant for the payment of this salary. Art. 
69 provides that “the directors may appoint one or more of their 
number to be managing director or managing directors of the 
company.” One Maberley was appointed general manager of 
the company and it was argued that this exhausted the direc
tor's powers under art. 69. In view of the fact that this article 
expressly authorizes the appointment of one or more directors 
as a managing director or managing directors, I cannot under
stand this argument. Then it is said that there is no authority 
iu the articles for the appointment of an assistant managing 
director. He is none the less a managing director simply be
cause the word aasistant is applied to his office. That moans 
nothing more than that he is a managing director who ranks in 
authority below some other managing director. I am of the 
opinion, therefore, that art. 69 fully warrants the creation of 
this office. Art. 71 provides that
The directors may pay to any managing direvtora such salary as they mar 
think fit, provided that a majority of all the directors (exclusive of 
any managing director) vote in favour of such salary.
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The liquidator’s affidavit shews that at the same meeting one 
of the other two directors was appointed general manager and 
the remaining one assistant general manager, and the argument 
is made that as the vote of a majority of all the directors (exclu
sive of any managing director) is necessary to validate such a 
salary, such a vote was impossible, for all of the directors were 
at this date managing directors, and were therefore under the 
terms of this article excluded from voting. Even if this was a 
sound argument, which I do not think it is, I could not give 
effect to it on the material l>efore me, for it may be the case 
that Broad’s salary was fixed liefore his fellow directors were 
made managing directors, in which event, of course, their votes 
would justify the payment of his salary. The article in question 
is carelessly drawn, but what. I think, it means is that the salary 
may lie paid on the vote of a majority of the directors exclusive 
of the managing director to whom it is being voted. This claim 
is dismissed.

The remaining claim of $100 is for commission paid to 
Broad on the 2.000 shares subscribed for by him at the time of 
his signing the memorandum of association. There is nothing in 
the articles of association justifying this payment and there is no 
reference to it in the prospectus. It was therefore made in 
direct violation of sec. Ill of the Companies Ordinance and 
must lie repaid. This is a sum which I think can be recov
ered under a misfeasance summons. See Rc Newman (George) 
*t Co., 1*95] 1 Ch. 074 : Re Bodnia | 1004 1 Ch
276; Rc Oxford Benefit Building & Investment Society, 35 Ch.l). 
502.

The order will lie for Broad to pay to the liquidator $100 
with interest at 5 per cent, from February 16, 1911. There will 
be no order as to costs as between the parties. The liquidator 
will have his costs of the application out of the estate and I 
fix them at $25.

Application granted.

Be BRITISH COLUMBIA FISHERIES.
Suprrmi Court of Canada, Sir Charles Fitzpatrick, CJ., and Davies, 

Idington, Duff, Anglin, and Brodeur, JJ. February 18, 1913.
1. Fisheries (4 I—2)—Federal and provincial powers—Sea fisheries. 

It is not competent to the Legislature of British Columbia to 
authorize the (iovvrnment of the province to grant by way of lease, 
license or ntherwi*», the exclusive right of taking fish' {ferœ naturr) 
cither in ti<!nl water* or in non-tidal navigable waters within the 
"railway belt" of British t’olunibia.

* Fisheries (4 I—2)—Federal and provincial powers—Tidal waters. 
It is not competent to the legislature of British Columbia to auth

orize the tioyernnient of the province to grant, a* to the open sea 
within a marine league of the coast of that province, by way of lease.
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license or otherwise, the exclusive right of hiking fish which ns ]<rn 
unfit nr are the property of nobody until caught; un<l the same rcstm- 
tion applies ns to tiilnl wnters in the gulfs, bays, channels, arms (.f 
the sea and estuaries of the rixers within the province or lying between 
the province ami the Vniteil States of America.

3. Public lands ($1—1)—River beds—“Railway belt” lands lx 
British Columbia.

The ber«flcial ownership of the beds of navigable non tidal waters 
within the ‘‘railway belt" in British Columbia, which were vcste-l in 
the Crown in the right of that province at the time of the transfer 
of the ‘‘railway belt” lands to the Dominion of Canada, passed t0 
the Dominion in virtue of the transfer.

Statement Reference by the Governor-General-in-eouncil of questions 
for hearing and consideration as to the powers of the Legislature 
of British Columbia to authorize the Government of that prov
ince to grant exclusive rights to fish as therein mentioned.

The questions referred to the Supreme Court of Canada for 
hearing and consideration pursuant to the authority of sec. i,u 
of the Supreme Court Act. arc as follows;—

1. I* it competent to the Legislature of British Columbia to authorize 
the (iovernment of the province to grant by wav of lease, license or other
wise the exclusive right to fish in any or what part or parts of the Haters 
within the ‘‘railway licit,M

(fl) ns to such waters as are tidal, and
(6) ns to such waters as although not tidal are in fact navigable?
2. Is it conqietent to the Legislature of British Columbia to authorize 

the (Iovernment of the province to grant by wav of lease, license or other 
wise the exclusive right, or any right, to fish below low-water mark in 
or in any or what part or parts ef the open sea within a marine league 
of the coast of th< province?

3. Is there any and what difference between the open sea within a 
marine league of the eoast of British < olumbia and the gulfs, bays, chan
nel», arms of the sea and estuaries of the rivers within the province, or 
lying between the province ami the United States of America, so far as 
concerns the authority of the Legislature of British Columbia to authorize 
the Government of the province to grant by wav of lease, license or other
wise the exclusive right, or nnv right, to fish below low-water mark in the 
said waters or any of them?

At the licit ring of the arguments presented in respeet of the 
issued raised upon the reference;—

Argument lion. .1. IV. Atwater, K.C., and Xcwcombc. K.C. (Deputy 
Minister of Justice), appeared for the Attorney-General for 
Canada.

Laflrur, K.C., and II. A. Maclean, K.C., for the Attorney- 
General for British Columbia.

Wallace Xcsbitt, K.C., Aimé Geoffrion, K.C., £. Bayly, K.C., 
and C. C. Robinson, for the Attornevs-General for Ontario, New 
Brunswick and Manitoba.

S. B. Woods, K.C., for the Attorneys-Gencrai for Saskatch
ewan and Alberta.

ilupatnrk,c.j. Sir Charleh Fitzpatrick, C.J.. and Davies, J.. agreed with
Dertw j. duff, J.
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Idinoton, J. :—The respective jurisdictions of the Dominion 
and the province relative to the questions of fisheries and fishing 
rights were determined by the decision of the Judicial Commit
tee of the Privy Council in the ease of the Attorney-General for 
the Dominion of Canada v. The Attorney-General for Ontario 
et al., [1898] A.C. 700. The result of that decision was to leave 
the property therein as such (save possibly in the merest tech
nical sense) in the province subject to and entirely dependent 
upon the legislative regulations and restrictions of the Dominion 
Parliament. There can be no doubt that the right to 
fish in the sen and all its arms on the coast of Brit
ish Columbia has been a public right enjoyable by 
everybody, and must so remain until the Dominion Par
liament signifies otherwise, as. for example, by declaring that 
it will 1m- for the good of the whole of Canada that a several or 
exclusive right of fishing may lx- granted. There may be a ques
tion whether or not the province could grant an exclusive license 
anticipating and conditional upon and subject to the legislative 
regulations to be provided by Parliament. 'I bis would be prac
tically of little use. even if technically it could fall within the 
terms of the judgment referred to. After having given that pos
sibly arguable right of the province the best consideration I can. 
it seems to me that it must be taken to be the will of Parlia
ment that, until it has otherwise declared, the common law giv
ing such rights as the public now possess is the regulation to he 
observed, and that is inconsistent with the grant of an exclusive 
license.

If the province should try to revoke this right of the people, 
it must do so through its legislature. Such legislation would l>e 
ultra vires and in any event if need be the veto power of the 
Dominion could prevent it. What has been urged relative to the 
province having exclusive jurisdiction over “property and civil 
rights" as a ground for interference by the local legislature in
dependently of Parliament, seems to me misplaced. There is 
/'rima facie no more of property or civil right involved in the 
question than in the right to navigate these same waters. There 
may Is- civil rights arise out of the operation of navigating, but 
the right to navigate is held subject to regulation bv Parliament. 
When there has been well and truly grunted a license to fish in 
said waters, within and conformable with the legislative regula
tions adopted by Parliament, then there will arise a civil right 
in the licensee which will fall in all its incidents of assignments 
and succession within the power of the province over property 
and civil rights. This exercise of power granting such a civil 
light is the foundation of such incidental rights ami is itself 
an exercise of the power the province has over property and 
civil rights. It may be also made so long as consistent with the 
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Parliamentary regulations, subject to terms and conditions giv
ing rise to other incidental civil rights. The recognition of the 
power of the province over all these properties and civil rights 
so developed, furnishes no argument for limiting the exclusive 
legislative authority of Parliament given by sec. 91. sub-sec. 12. 
of the British North America Act, over “Sea Coast and Inland 
Fisheries. ’ *

If the contention of the province were to prevail it might 
result in one man or corporation acquiring the monopoly for all 
time over a food supply of fish which the rest of the people of 
Canada, as well its of British Columbia, have a right to enjoy. 
Such a result is properly admitted as a possible logical conse
quence of the contention set up, but is plausibly met by the 
argument that there is no power but may be abused. But 1 can
not overlook the comprehensive language of the exclusive power 
given Parliament over “sea coast and inland fisheries and 
coupled therewith the predominant feature of our whole scheme 
of confederation, which is that to those who are to be directly 
affected by the exercise of any power is entrusted the power of 
due and proper rectification of any misuse of such power.

This power of granting exclusive licenses to fish in the waters 
of British Columbia so touches the welfare of the whole people 
of Canada, not only in relation to their food, but also in the 
widest areas of national life, in so many and diverse ways, that 
a book might be written thereon. I think the people who may 
be affected by its operation must be declared virtual masters, 
through their Parliament, of the situation.

The illustration given by Lord Ilerschell as to Parliament 
having the right to prescribe the times of the year during which 
tishing is to be allowed, or the instruments which may In* em
ployed for the purpose, has been pressed, not exactly us the 
limit, but us if expressive of the entire nature of its power. 1 
do not think it is more than an illustration. 1 by no mean* 
read it as indicating the whole nature of the power. For I 
think the exclusive nature of the legislative power over the sub
ject-matter named, is as wide as it possibly can l>e and relates to 
everything that Parliament may deem fit to deal with in regard 
thereto. The incidental property or civil rights in the province 
which may lx» found therein, of course, cannot be touched by 
Parliament. And 1 have no doubt once these limits of their 
respective powers are accurately apprehended, the trust, so 
timely expressed by Lord Ilerschell, that the good sense of the 
legislatures concerned will overcome any apparent inconvenience, 
will be realized.

Even if the right to fish in non-tidal but navigable waters 
may differ from those other rights, all seem so classed together 
by the British North America Act that 1 think the right of the 
province in either ease must be treated for all practical purposes
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as resting on the one common basis of the regulations of Par
liament. The nature of the property which the Dominion may 
have relative to the granting of licenses to fish in the waters 
within the “railway belt” is not directly raised by these ques
tions submitted for determination herein. It can only be inci
dentally considered here relative to the questions put by way of 
iui answer to the claim of the province. In the view just ex
pressed it seems hardly necessary to consider it. There is, how
ever, not the same elear eommon law right of the public to fish in 
these non-tidal navigable waters as in the others in question 
herein. Hence, notwithstanding the opinion I have just ex- 
prosed, 1 see there may la* another point of view worthy of 
notice. The Settlement Act, ch. 14. of the British Columbia 
Statutes of 1884, seems to transfer such a title in the soil as to 
preclude the province from granting any license to fish in non- 
tidal navigable waters existent on lands covered by said grant. 
There is, in my opinion, no foundation in law for the claim that 
fish therein ever were jura rcf/alia such as the precious metals 
I would, therefore, answer each of the questions in the negative.

1 understand from counsel that though taking the form of 
“Reference under the Supreme Court Act,” this submission is 
in fu« t pursuant to the consent of the Province of British Colum
bia and the Dominion as a means of determining their respec
tive rights in the premises. It is conceivable that British Colum
bia before the Union, or after that event, and before the later 
Settlement Act I have referred to, may have made grants in
consistent with the operative effect to be given the respective 
results of the legislation dealt with in accordance with what I 
have said. In either such ease the Act of Union or later Act 
cannot interfere.

Duff, J.:—It will be convenient first to consider question 2.
The colony of British Columbia was established in 1858. By 

an ordinance promulgated by Uovernor Douglas, on the 19th of 
November of that year, the laws of England, criminal and civil, 
as they existed on that date, were declared to be in force in the 
colony “so far as the same are not from local circumstances 
inapplicable,” and by an ordinance, promulgated in 1867, after 
the union of the old colony of British Columbia with Vancouver 
Island, the ordinance of 18.18 w’as made applicable to the whole 
of the new colony of British Columbia thereby constituted.

It is not suggested that from the first establishment of the 
colony of British Columbia down to the time when the United 
Colony entered the Canadian Union, any enactment was passed 
by any law-making authority affecting the public rights of 
fishing m tidal waters in any way material to the present ques
tion. At the date of the Union the law governing these rights
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may lie taken for our present purpose to have been the law of 
England “so far as the same was not from loeal circumstances 
inapplicable.”

The Noil of “navigable tidal rivers,” like the Shannon, so far as the 
tide flows and reflows, is primâ facie in the Crown, and the right of finhery 
primd facie in the public. But for Magna Charts, the Crown could, by 
its prerogative, exclude the public from such prinu1 facie right and grant 
the exclusive right of fishery to a private individual, either together with 
or distinct from the soil. And the great charter left untouched all fisher 
ies which were made several, to the exclusion of the public, by Act of the 
Crown not later than the reign of Henry II.

This statement of the law, contained in the opinion of the 
Judges given by Mr. Justice Willes, in 1863, in response to a 
(piestion put by the House of Uirds in Malcolmson v. O'lha, 
It) ILL. Cas. 593, at |u»ge 618, was expressly approved by the 
House, and is, of course, a hind pronouncement as to the state 
of the law in England respecting public rights of fishing in 
tidal waters on November 19, 1858. 1 can think of no good 
reason why the rule enunciated in this passage should In* sup
posed to lie inapplicable to the circumstances of British Colum
bia. and I think it must be held to have been in force throughout 
British Columbia in 1871, when the provisions of the British 
North America Act became applicable to the province. That 
statute vested in the Dominion Parliament the exclusive auth
ority to make laws relating to the “sea coast and inland fish
eries,” and in Attorney-Central fur the Dominion of Canada v. 
Attorney-Central for Ontario, |1898| A.C. 700. at 716, one con
sequence of this was held by the Privy Council to be that 
all restrictions nr limitationa by which public rights of fishing are nought 
to be limited or controlled can lie the subject of Dominion legislation

It follows that question ‘J, in so far as it refers to a supposed 
exclusive right to be created by the province in tidal waters, 
ought to be answered in the negative. The question as 
framed goes further; but no suggestion was made in 
the argument as to the character of any possible non-exclusive 
rights of fishing grantable by the province in tidal waters, and, 
as I do not understand what point is intended to be raised by 
the reference to such possible rights, I must ask to be permitted 
to treat the question as confined to exclusive rights.

1 may further add that I have treated the question ns relating 
only to rights of fishing as commonly understood, that is to say. 
rights to take fish (not being royal fish, as to which our opinion 
is not desired) that as ferœ naturœ are, where the fishery ii 
public, the property of nobody until caught.

Treating question 3 as also confined to exclusive rights of 
fishing in the sense already indicated, that question must for the
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same reasons be answered in the negative. It is not necessary 
to consider the very important question whether the bed of the 
open sea within the three-mile limit is or is not vested in the 
Crown in right of the province. For the same reason also the 
first branch of the first question must be answered in the nega
tive. The public right being subject to the exclusive control of 
the Dominion Parliament, it is immaterial whether the beds of 
tidal waters passed or did not pass to the Dominion under the 
transfer of the “railway belt.”

The second branch of the first question raises a different 
point. I think it should Is* answered in the negative for these 
reasons.

1st. The beds of non-tidal, navigable waters within the rail
way belt, in my opinion, passed to the Dominion by the transfer 
effected by the Settlement Act. In that Act. 47 Viet. eh. 14, see. 
2, the lands transferred are thus described :—

The public lands along the line of railway ... to a width of 
L'rt miles on each aide of the line.

It is argued that the beds of non-tidal navigable waters 
within the boundaries indicated by this language did not pass to 
the Dominion for two reasons:—

(a) It is said that the rights of the Crown to such beds, at 
the date of the Union with Canada us well as the date of the 
Settlement Act, rested upon prerogative title; and that accord
ing to the judgment of the Privy Council delivered by Lord 
Watson in the Precious Metals case, 14 App. Cas. 295, the term 
“public lands” in the description above quoted must be taken 
not to comprise any land held under such title. It cannot be 
doubted that expressions can be quoted from the judgment of 
l/ord Watson, which taken by themselves might appear to lend 
some support to this view of that decision. At page .102, for 
example, he says ;—

It. therefore, appears to their Lordships that a conveyance by the 
province of public lands which is in substance an assignment of its right 
to appropriate the territorial revenues arising from siu-h lands, does not 
imply any transfer of its interest in revenues arising from the prerogative 
rights of the Crown.

It is unnecessary to decide whether passages such as this 
justify the construction the province seeks to place upon the 
judgment as a whole ; for it is clear, I think, that the beds of 
non-tidal waters, whether navigable or not, do not, according to 
the law of British Columbia, belong to the Crown jure pre
rogative?. That such is the law of England is indisputable : 
Bristow v. Cormican, 3 App. Cas. 641, and Johnston v. O’Seill, 
11911] A.C. 552, at p. 557. Mr. La fleur referred to certain 
expressions in books of authority which designate non-tidal 
rivers subject to a common right of passage as “royal rivers”
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and sought to draw the inference that the beds of such rivers 
are held under prerogative title. The significance of such ex
pressions is fully explained by I^ord Hale in the second chapter 
of “De Jure Maris” (Moore, Foreshore, p. 374.) They signify 
nothing more than the expression “King's highway” ns applied 
to a highway on land. See also the judgment of Bowen. L.J., 
in Blount v. Lazard, [1891] 2 Ch. 681n. at p. 688.

It seems to be argued, however, that in this matter of the 
nature of the title by which the beds of such waters are held, 
tile law of England is from local circumstances inapplicable to 
British Columbia and that in that province the beds of navig
able lion-tidal waters are (like the beds of tidal waters) the pro
perty of the Crown in right of prerogative.

I cannot understand why it should be supposed to 1m* more 
in consonance with the circumstances of British Columbia that 
the beds of noil-tidal navigable waters vested in the Crown 
should be deemed to he held under prerogative title than that 
such beds should be held under the same title as the Crown lands 
in the province generally. In the argument counsel dwelt upon 
the great size of the lakes and rivers. The rivers of Vancouver 
Island are diminutive when compared with the Shannon, and 
there is certainly no lake as large as Lough Neagh. On the 
mainland there are lakes perhaps twice as large as Lough Neagh 
and rivers much longer than the Shannon : but what conceivable 
inconvenience could the community suffer by reason of the beds 
of those waters being held by the Crown under the same title 
as other Crown lands? From the very beginning full authority 
to deal with Crown lands of every description was vested in the 
local legislative authority. The first local law-making authority 
was that conferred upon (lovernor Douglas, who was appointed 
on September 2, 1858, and. under the authority of an order in- 
council passed pursuant to 22 Viet. ch. 49. was invested with 
power to make laws for the “peace, order and good government" 
of the colony ; and it was in exercise of this power that the 
ordinance of November 19. 1858, already referred to, providing 
for the introduction of the law of England was passed. All 
Crown lands and mines in the colony, whether held under pre
rogative title or not, came under the legislative jurisdiction of 
the Governor, and from that time forward they became tin- sub
ject of legislative provision as occasion arose.

One is at a loss to surmise what possible praetical import
ance could attach to the point whether beds of non-tidal waters 
which were the property of the Crown and were subject to the 
local legislative authority, were to be regarded in the eye of the 
law as held according to one description of title or according to 
another. I do not think there is any ground for holding that in 
this matter the rule of the common law did not come into force 
timpliciter.
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(b) The other ground upon which the province contends 
that these beds did not pass to the Dominion is this. It is said 
that in British Columbia the Crown's title to the Ms of non- 
tidal waters which arc capable of navigation in fact are. like its 
title to the beds of tidal waters, burdened with a public ease
ment of navigation; and it is said to Ik» a rule of construction 
applicable to grants by the Crown to a subject that lands held 
by a title burdened with such a public servitude do not pass 
except by express words or by necessary implication. This rule 
of construction, it is argued, ought to he applied to the Settle
ment Act. The object of the transfer being, it is contended, to 
enable the Dominion to recoup the cost of construction of the 
railway, by selling the land to settlers, a presumption arises, it 
is said, that only such right* were intended to pass to the Do
minion as in the ordinary course would Ik» granted to settlers. 
It does not appear to me to be necessary for the purpose of 
dealing with this argument to expr<*ss any opinion upon the very 
important question of how far and upon what principle public 
rights of navigation are recognized by the law of British Colum
bia as existing in non-tidal waters capable of being navigated. 
Certain rivers and lakes in that province, which from the first 
settlement of it have been used as public highways, are. one 
cannot doubt, subject to a public easement of passage. .Such 
rights can in the ease of such waters be maintained upon grounds 
which involve no straining of the principles of English law.

There art», on the other hand, lakes and streams capable, no 
doubt, of navigation whose economic value for the community 
is primarily due to their availability or potential availability for 
purposes of irrigation, of mining and of industry generally. 
From the first settlement of the country the necessity of making 
provision for the application of the waters of lakes and streams 
to these purposes was recognized; and a system of “water 
records” which, while not entirely displacing riparian rights, 
recognizes the paramount right of the province to control the 
use of such waters, and under which riparian owners and others 
may, upon application to the public authorities, acquire the right, 
to divert such waters from their natural Ms for such purposes 
has for years been a settled feature of the law of the province 
aud has always been regarded as essential in the interests of 
provincial industry. On the other hand, these waters are often 
X» situated that while they are eapable of navigation, ill fact, 
the practical interest of the community in them as possible ways 
for public travel or transport could only be infinitesimal.

It is not necessary, 1 repeat, in my view of the question be
fore us, to say whether the law of England was so modified on 
its introduction into British Columbia as to give rise to a public 
right of navigation over every such inland navigable water. 
Nor do I think it necessary to decide how far the rules of English
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Ihw relating to the rights of riparian proprietors in respect of 
the beds of such waters are applicable to British Columbia, nor 
whether by the law of that province there is any rule of con
struction applicable to grants from the Crown according to 
which the beds of non-tidal navigable waters only pass by ex
press words or by necessary implication. Assuming such rights 
of navigation to exist in all such waters, and assuming the rule 
of construction in the case of a grant to a subject to be that 
which is contended for, still it seems to me that the conclusion 
which the province asks us to draw cannot be supported.

The area transferred by the Settlement Act is an area about 
500 miles long and 40 miles wide. It stretches from the eastern 
boundary of the province to the Gulf of Georgia, and is very 
varied in its physical character. At the time of the Settlement 
Act it included a good deal of timber land and a good deal of 
land known to be tit for agriculture. The waters navigable and 
non-navigable within the area must have been regarded by every 
lsidv who thought about the matter as likely to prove a most 
important factor in connection with the settlement and develop 
ment of it. Why should anybody be supimsed to have contem
plated that as between the Dominion and the province the con
trol of the water system should be divorced from the ownership 
of the “belt" as a whole ? As regards non-navigable waters no
body suggests such a thing. As regards waters navigable in 
fact, assuming they were subject, as is argued, to public rights 
of navigation and fishing, then it must be remembered that this 
area was to be dealt with by public officials under the control 
of the Dominion Parliament and that the Dominion Parliament 
is the supreme conservancy authority in respect of navigation 
and fishing. Whatever considerations might be urged in the case 
of a grant by the Crown to a subject in support of a presumed 
intention to exclude the beds of navigable waters because of the 
existence of such public rights, I can think of no reason why 
such a presumption should be applied to this transfer. More
over, it could hardly have escaped the notice of both parties 
that the retention by the province of the beds of non-tidal 
navigable as distinguished from non-navigable waters, was bound 
to lead in numberless cases to much uncertainty of title, and for 
that reason alone I think we may assume that such retention 
was not contemplated.

2nd. The beds of the waters in question having passed to 
the Dominion, the right of fishing would pass also as a profit 
of the soil, unless according to the law of British Columbia the 
right of fishing in non-tidal, navigable waters is not a profit of 
the soil ; and having passed to the Dominion that right could 
not lie granted away again by the province.

I am not sure that I have grasped the argument of the 
province at this point, but whether the right of fishing in these
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waters is or is not vested in the Dominion as a profit of the soil, 
it seems to me to be impossible to answer this question in the
affirmative.

It cannot be argued, and I do not suppose counsel intended 
to argue, that (the beds at the time of the transfer being vested 
in the Crown in proprietary right ) the right of fishing was held 
by the Crown in right of prerogative. The argument addressed to 
us was that in these waters there is a public l ight or privilege 
of fishing over which in some way the province is entitled to 
exercise control. 1 do not think it is necessary to decide 
whether the law of British Columbia at the date of the Union 
recognized any public right of fishing in these waters. There 
can be no doubt that the law of England recognizes no necessary 
connection between the public right of navigation and the pub
lic right of fishing; and, indeed, the great weight of authority 
is in favour of the view that a right of the character last men
tioned cannot exist in non-tidal waters under the common 
law. Whether on its introduction into British Columbia the law 
of England underwent such a modification as to require us to 
hold that in every body of water in that province which is cap
able of navigation (the bed of which is vested in the Crown) n 
right or privilege of fishing belongs to the public and if there 
be such a right or privilege in non-tidal waters, what is the 
nature of it, are questions involving points of far-reaching 
importance which ought only to be passed upon after hearing 
argument in the interests of those private owners who might be 
affected by the decision and who were not represented on the 
hearing of this reference. It is unnecessary, as I have said, 
to pass upon those questions. Such a public right or privilege 
if it exist in non-tidal waters, mny Ik* either (a) an absolute 
right, only capable of limitation or restriction by legislative auth
ority, such as the public right of fishing in tidal waters, or (6) 
a privilege in the nature of a mere tacit license revocable at the 
will of the Crown or the Crown’s grantee as owner. Strong, 
C.J., in his opinion in the Fisheries ease, 26 Can. S.C.R. 444, 
at 526, 527, 528, and 531, expresses the view Huit there is a public 
privilege in such waters and appears to think it is of the last- 
mentioned character. Such a privilege would, of course, leave 
untouched the Crown’s proprietorship of the fishery as inci
dental to the ownership of the solum. As regards the waters in 
question this proprietorship would pass to the Dominion by the 
transfer and with it the power of revocation theretofore vested 
in the province as owner. If, on the other hand, there is a public 
right of fishing of the first mentioned character, it is, as we 
have seen, subject to the exclusive control of the Dominion 
Parliament.

This question, then, should be answered in the negative be
cause the beneficial ownership of the beds of navigable non-tidal
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waters within the “railway belt” that were vested in the Crown 
at the date of the transfer passed to the Dominion; and with 
the ownership of the beds the fisheries passed also as ordinary 
profits of the soil unless at the date of the union the title of the 
Crown was burdened with a publie right of fishing that was 
only eapable of being restricted or limited through the exercise 
of legislative authority. If such a publie right did exist in re
spect of the fishings in the waters in question, then by the 
operation of the British North America Act as construed in the 
Fisheries ease, [1898] A.C. 700, the Dominion Parliament be
came solely invested with legislative authority to limit or restrict 
that right.

Anulin, J. :—I concur in the reasons assigned by my brother 
Duff for answering in the negative the second and third quit
tions, restricted as indicated by him, and that part of the tint 
question which relates to tidal waters. But I prefer to state in 
my own way the grounds on which 1 base a negative answer 
to the second branch of the first question, which concerns waters 
navigable in fact but not tidal.

It was much debated at bar whether under the provincial 
statutory grant the Dominion Government did or did not ac
quire proprietary rights in the beds of these waters. While 1 
adhere to the view which I expressed in Kecwatin Power Pu. 
v. Town of Kcnora, 13 O.L.R. 237, as to the inapplicability to 
the great stretches of fresh water in this country, which are 
navigable in fact, of the rule of the English common law, which 
treats as navigable only such waters as are tidal, in the view 
that I take it is not necessary here to determine that important 
point.

If the English common law test of navigability applies in 
British Columbia without any modification, all non-tidal waters 
must be deemed non-navigable in law, and a grant similar in its 
terms to that before us, if mode by letters patent to a private 
person, would carry the subjacent soil of such waters, whether 
in fact navigable or non-navigable. The statutory grant to the 
Dominion will not receive a narrower construction. In this view 
the province lias by its grant parted with the proprietary inter
est upon which its right to grant fishing leases or licenses must 
lie rested. It has transferred that proprietary interest to the 
Dominion; and whatever jurisdiction the Legislature of British 
Columbia may possess enabling it to derogate from provincial 
Crown grants to private persons, it has no legislative power to 
derogate from the effect of its statutory grant to the Dominion 
of the “railway belt” lands, which, as public lands, are under 
the exclusive legislative authority of the Dominion Parliament 
until disposed of to settlers: Hurrard Power Co., Ltd. v. Tin 
King, 11911J A.C. 81.
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On the other hand, if, in British Columbia, waters in fact 
navigable though non-tidal should be deemed navigable in law, 
and publici juris in the same sense as tidal waters, there would, 
in my opinion, exist in them the same public right of piscary 
which exists in tidal writers; and the provincial legislature is 
not competent to authorize any grant which would interfere 
with the fullest exercise of that publie right. It follows that 
in either view the Legislature of British Columbia cannot auth
orize grants of exclusive rights to fish in these v aters.

I cannot accept the contention pressed on behalf of British 
Columbia that the interest of a province in the ordinary fisheries 
in provincial waters which should be deemed navigable in law 
is a jus regale of the same nature as its right to the precious 
metals which were held not to be partes soli, and were on that 
account excluded from the operation of the grant of the “rail
way belt lands”: Attorney-General of British Columbia v. Attor
ney-General of Canada, 14 App. Cas. 295.

A public fishery will not pass by a Crown grant of the solum 
of the water in which it exista, or indeed of the fishery itself 
in express terms, not because such a fishery is not pars soli, but 
because the solum itself, vested by law in the Crown, is subject 
to a trust to preserve the public rights of navigation and of 
fishing, which the competent legislature alone van extinguish. 
But the precious metals do pass under a Crown grant which 
contains language apt to convey them. Legislative action is not 
requisite.

On the other hand, any fishery vested in the Crown in waters 
of which it owns the solum, other than a public common of pis
cary existing by law, with which a province is not competent 
to interfere, is held not by prerogative, but by proprietary title: 
Mayor of Carlisle v. Graham, L.R. 4 Ex. 361 at 367-8; Duke 
of Devonshire v. Pattinson, 20 (j.B.D. 263, pir Fry, L.J., at 271.

Brodeur, J., agreed with Duff, J.

Report accordingly.

Re QUEBEC CENTRAL R. CO.
(Pile No. 21042.)

Hoard of Haihcuy Commissioners, March 31, 1913.
1. Carriers ($ IV A—519)—Railway Board—Statutory provisions— 

Amalgamation or railway companies—Lease distinguished.
Amalgamation of railway» is essential to the operation of Railway 

Act. R.8.C. 1906, ch. 37, we. 362, which gives an amalgamated com
pany all powers possessed by the consolidated railways; and, hence, 
the section does not apply to make one company of both where n leas» 
has been made of a provincial railway to a Dominion company for 991» 
years, though the only occasion for the continued corporate existence 
of the lessor company appears to l»e the issuance of stock, bonds anil 
debentures, ami the receipt of rent.
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Sec. 361 of the Railway Act, R.8.C. 1006, vh. 37. which provides for 
sale or leas»* of one railway company's line to another, ami which re
quires the agreement therefor to be suhniitteJ to the Boa ni of Railway 
( 'oinmiaaioueni, with application for rwoinmeiiilation to the Governor in- 
council for mi net ion. «loos not give the Boanl juridiction of a learn1 of 
a provincial line to the Canadian Pacific Railway Company, though the 
statute - Ueu V. (Can.) vh. 78, see. 14, provides that, subject to 
nées. 361-363 of th«* Railway Act. that company may. for any of the 
purposes specific)I in see. 361, enter into an agreement with the pro
vincial company, and may lease its railway and undertaking.

| Rre*ton and Berlin Street R. Co. v. Grand Trunk R. Co.. 6 Can. 
Ry. Cas. 142, referred to.]

The Chief Commissioner :—Complaints have been made to 
the hoard n.s to the operation and practices of the Quebec <'en
trai R. Co., and the question as to whether or not that railway 
is subject to the jurisdiction of the ltoard was heard at Ottawa 
on the 18th of March.

The Quebec Central is a provincial company incorporated 
under the statutes of the Province of Quebec. The railway has, 
however, been acquired by the Canadian Pacific R. Co. under a 
lease dated October 2, 1012.

This lease seems to give absolute control of the railway and 
its operations to the Canadian Pacific R. Co. Under it. not only 
the railway now constructed, but also all extensions, branches, 
and additions that the lessor—that is, the Quebec Central 
R. Co.—may hereafter 1m* authorized to construct by the Parli
ament of Canada, by the Legislature of the Province of Quebec, 
or by the Board of Railway Commissioners for Canada under 
the provisions of the Railway Act and amendments, with all 
appurtenances, are leased to the lessee—the Canadian Pacific R. 
Co.—for a term of nine hundred and ninety-nine years.

The lessor’s corporate acts are subject to contract with the 
lessee, the lessor agreeing not to issue any additional capital 
stock, bonds, or other financial obligations, without the lessee’s 
consent : and at the same time, agreeing to sell all or any part of 
the existing capital stock within its control, and use its best 
endeavours to obtain power to create, and thereafter create and 
issue, additional capital stock, if the lessee so desires. On the 
same request the lessor must issue 1 wilds or debenture stock to 
such amount or amounts and at such rate of interest, not exceed
ing 4%, as the lessee fixes. The lessor is to apply the proceeds 
of such bonds or debenture stock in such proportions and in such 
manner towards the construction or permanent improvement of 
the railway as the lessee may direct; or, at the option of the 
lessee, the lessor is to pay over the whole or any part of such pro
ceeds to the lessee, in order that the lessee may itself, according 
to its own discretion, apply the same as aforesaid.

The lessee also has the right to exercise all the franchises and
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power* of the lessor in operating the railway, in building 
branches under the railway Act or under any Act of the Legisla
ture of the Province of Quebec, and has the right to use the 
name of the lessor.

The officers of the lessor are required on the demand of tho 
lessee, to append their signatures and affix the seal of the lessor 
to any document useful in the exercise of the lessor's rights 
and franchises. The lessee, of course, can do what it likes in 
connection with the running of the trains, may make such rules, 
regulations, and by-laws touching the railway as it deems ad
visable. ami is to make the tariff or tolls.

The only matters left to the lessor, to warrant its continued 
corporate existence, seem to he the issue of further stock, bonds, 
and debentures, and the receipt of rent.

The rent takes the form of the payment of interest on the 
company’s bonded or debenture stock indebtedness, and a divi
dend upon the capital stock of the lessor for the time lieing is
sued and outstanding at the rate of 4*4 for the first four years 
of the term and afterwards at the rate of 5f«. It would appear 
that this collection is in its turn probably a matter of form in 
so far as the lessor is concerned, and that the lessee probably, 
through some official of its own, who may have the added dignity 
of an official name in the lessor company, will make these pay
ments direct to the shareholders of record and to the bond and 
debenture stock holders.

On the other hand, it should be pointed out that the lessee 
covenants to do everything, during the term of the lease, neces
sary for the preservation of the property and franchises of the 
lessor, and for keeping alive its incorporation for all purposes 
mentioned in its acts of incorporation; and that the lease con
tains provisions for surrender at the end of the term, and for 
re-entry for non-payment of rent.

The probable reasons for the continuance of the corporate 
functions of the lessor would seem to he—first, the maintenance 
of the defined interests of the shareholders in the company, as 
represented by their stock certificates, unehanged. thus obviat
ing difficulty in determining their interests, and making their 
compensation easy of adjustment in the form of the dividend 
secured; secondly, the issue of securities by the lessor for the 
purposes of the road, enabling the Canadian Pacific to construct 
new lines under Provincial Acts, if they are found favourable, 
and to operate said lines without interference from the Board of 
Railway Commissioners.

The lease was submitted to the Board for its approval under 
sec. 361 of the Act; and a consideration of the provisions of 
that section and of sec. 362. as well as of sub-sec. 21 of see. 2. is 
now necessary. Sec. 361 deals with the sale or lease of the com-
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pany's railway and undertaking by one company to another, 
either in whole or in part, or for amalgamation. Under the 
terms of the section, the agreement has to be submitted to the 
Hoard, with the application for its recommendation to the Gov
ernor-in-council for sanction, the duty of the Hoard being, in the 
proper case, to recommend to the Governor-in-council the sanc
tioning of the agreement.

Under sec. 362, companies agreeing to amalgamation are 
deemed to be amalgamated and to form one company in the 
name and upon the terms and conditions which the agreement 
provides, and the amalgamated company is to possess and he 
vested with . . . all the powers, rights, and franchise# 
. . . belonging to, possessed by, or vested in the companies 
parties to the agreement. The interpretation of “railway" 
(sec. 2, sub-sec. 21), shews that the word includes any railway 
which the company has the authority to construct or operate.

Sec. 362, however, has no application. Absolute as is the 
acquisition by the Canadian Pacific R. Co. of the railway in 
question, there is nothing in the agreement providing one way 
or the other for amalgamation, a matter necessary to the oper
ation of this section.

Ordinarily speaking, sec. 361 of the Act would have no ap
plication under the decision of the late Chief Commissioner, Mr. 
Justice Mabee. on the application of the Montreal Street Rail- 
way for approval of amalgamation agreements with the Mon
treal Terminal Railway and the Montreal Park and Island R. 
Co. In that instance, the local company, the Montreal Street 
Railway Company, absorbed two Dominion incorporations,—the 
Montreal Terminal and the Montreal Park and Island R. Co. 
Mr. Justice Mabee held that section 361 deals only with the 
federal companies and not with two provincial companies, nor 
with a federal and a provincial company; and that, therefore, 
the section had no application to the sale of a federal railway 
and its assets and facilities to a provineially incorporated com
pany. This judgment would apply in the present case, if it were 
not for the Act obtained by the Canadian Pacific R. Co. (2 Geo. 
V. ch. 78, see. 14), which provides that, subject to the provisions 
of sees. 361, 362, and 363 of the Railway Act, the company may, 
tor any of the purposes specified in see. 361, enter into an agree
ment with the Quebec Central R. Co., and may lease the railway 
and undertaking of the latter company.

The Hoard recommended the agreement in question for the 
sanction of the Governor-in-council on November 28, 1912, and 
that sanction was granted. The Quebec Central Railway is 
now a railway operated by the Canadian Pacific R. Co. Is it 
“a railway” within the definition of the Railway Act! Mr. 
Beatty claims, firstly, that its operation by the Canadian Paei-
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tic R. Co. is not under the provisions of the Railway Act, but 
under the special Act of 1912, claiming that before the Canadian 
pacific R. Co. could operate a provincial line under a provincial 
charter, special authority had to be obtained from the Dominion 
Parliament ; and, secondly, that the railway operated under the 
section of the interpretation clause already referred to, means a 
railway subject to the provisions of the Railway Act,—in other 
words, a railway either incorporated by the Dominion Parlia
ment, or specially declared by that Parliament to be a work for 
the general advantage of Canada.

In the case of The Preston and Berlin Street R. Co. v. Grand 
Trunk R. Co.f 6 Can. Ry. Cas. 142, an application was made by 
the street railway for an order of the Board permitting it to 
use a small portion of the Grand Trunk R. Co.’s land for the 
purpose of its street railway,—a provincial road. The applica
tion was refused, the late Mr. Justice Killam holding that the 
provision in the Railway Act giving the Board power to author
ize the use by any company of the railway tracks or the land 
of another company applies only to a railway authorized by an 
Act of the Dominion Parliament, or declared to be a work for 
the general advantage of Canada.

Everything considered, I am of the view that this Board 
has no jurisdiction. The line is still a provincial line. The 
judgments both of Killam, J., and Ma bee, J., affirm the propo
sition that the railways subject to the provisions of the Railway 
Act are only those subject to the jurisdiction of the Dominion 
Parliament, with certain exceptions of no importance here. 
This must be necessarily so. I think it also apparent, that the 
mere act of the Dominion company, such as the purchase of a 
provincial line cannot of itself oust provincial jurisdiction.

This is not a ease of a Dominion company operating a pro
vincial line under the Railway Act, which may or may not be 
possible, and the Board is not to be understood as determining 
that under no circumstances can it have jurisdiction over a 
company as such enabling it to regulate operation apart from 
»ny authority to compel the building of industrial branch lines 
or the enlargement of the track facilities of the railway itself. 
Here the right of operation has been granted to the Dominion 
company by a special Act of the Parliament of Canada.

The case appears to require legislation to deal properly with 
it. it seems contrary to public policy and the proper ad
ministration of the railway system, that a Dominion company,* 
in so far as its major operations are concerned, should be sub
ject to the jurisdiction of the Board, and be exempt from such 
jurisdiction.—be, so far as this Board is concerned, entirely 
free from control of any kind—on a small part of the line oper
ated because of certain legal distinctions which cannot appeal
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to the shipper or passenger, or in any way effect the exigencies 
of traffic.

An undivided control in operation is probably more im
portant than construction. Uniformity of railway practice, a 
most important essential, would seem to demand that rail
way companies, however incorporated, should, if operated by 
any of the large Dominion systems, be subject to Dominion con
trol.

The Assistant Chief Commissioner concurred.

Jurisdiction denied.

PRINNEVEAU v. MORDEN and JONES and ROBIN HOOD FLOUR 
MILLS, Limited.

Alberta Supreme Court. Trial before Stuart, J. April 25, 1913.

1. Liens ($ II—9)—Thresher \s liens—Mode of seizing and belli nu
THEREUNDER.

The Thresher’s Lien Ordinance (Alta.) giving a lien “for the pur 
pose of securing payment ' ’ for threshing grain, does not confer upon 
the lienor the right to seize such grain by breaking open the granary of 
the owner, where the same is stored, and sell the same without resorting 
to legal process.

| Broun v. Glenn, 16 Q.B. 254, and ilulliner v. Florence, 3 Q.B.I). 
484, applied.]

2. Liens ($11—9)—Thresher’s—Right of sale, upon retention, how
EXERCISED—CONVERSION.

Under the Thresher’s Lien Ordinance (Alta.) giving a lien “for the 
purpose» of securing payment ’' for threshing grain, the lienor's right 
is only one of retention, and he is guilty of conversion if he sells the 
subject-matter of the lien without resorting to his legal remedy.

3. Liens ($11—9)—Thresher’s—How foreclosed and sold—Sr.m itE
under ri. fa.

The proper procedure of the enforcement of a lien conferred by the 
Thresher's Lien Ordinance (Alta.) is to sue in a court of equity for a 
foreclosure of the lien and have a sale made by an order of the mart.

\ Jacob* v. Latour, 5 Bing. 130; and 25 Cyc. 681, specially referred
to. |

4. Estoppel ($1110—85)— By laches or acquiescence.
Where a quantity of grain stored in a granary of the owner has 

been improperly seized by one claiming a lien thereon under the Thresh
er’s Lien Ordinance (Alta.) and sold to a third person, thus rendering 
the person seizing the same liable in conversion to the owner, the latter 
cannot complain if the Court assesses the value of the grain at the 
price sold to the third person rather than the market price at the time 
of the conversion, where the owner, knowing that the illegal seizure 
was being made and being in a position to prevent the same and to 
notify the buyer not to take it. remained passive and allowed the 
seizure and sale to l>e made, and the Court is satisfied that the rights 
of the parties could have been adjusted if the owner had taken advan
tage of his opportunities to interfere.

5. Sale ($ III—45)—Rights and remedies of parties—Caveat f. Miron—
Knowledge of adverse view, effect.

An elevator operator, though he is required to receive all grain 
offered and to give either storage receipts or cash purchase tickets
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therefor, under tlie provisions of sub-sees. (1) and (2) of sec. 157 
of the Grain Act (Alta.), is not protected liy the provisions of that 
Act in Imyiiig grain, where he knew that such grain was under seizure 
by one claiming a lien under the Thresher’s Lien Ordinance (Alta.) 
and where he failed to make proper inquiries as to the right of the 
vendor to sell the same; the Grain Act. under the circumstances, merely 
protecting the elevator operator from liability for receiving the same.

Action for damages for illegal seizure made by the defend
ants Morden and Jones, in exercise of an alleged thresher lien.

Judgment was given for the plaintiff and the counterclaim of 
defendants Morden and Jones was allowed.
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Statement

James Short. K.C., and Lafferty, for the plaintiff.
J. S. Manor, for tin* defendants Morden and Jones.
A. L. Smith, for the defendant Robin Hood Flour Mills. 

Limited.

Stuart, J. (oral):—In this case, I gave judgment at the stus« j. 
close of the bearing upon most of the facts that were in dispute, 
although not all, but I reserved my judgment on some very im
portant questions of law under the Thresher’s Lien Ordinance.
The facts are that the defendants Morden & Jones threshed 
some flax and wheat for the plaintiff and a dispute arose as to 
what the bargain was about, what should be paid and in conse
quence of that dispute, payment was not made. These defend
ants thereupon seized a large quantity of flax which they had 
threshed and which the plaintiff had had stored in a granary 
of his, which he had built for that purpose near the station,
I think, at Bassano. They made their seizure through a bailiff 
and in order to do so. they broke open the granary, that is they 
broke down a large two by four scantling, I suppose it was, 
which had been nailed across the door, not merely to secure the 
door, but to strengthen the building, which appeared to need 
strengthening. They not only seized the Max there, but they 
forthwith drew it to an elevator, the elevator belonging to the 
other defendants, the Robin Ilood Flour Mills Company, and 
after it was all drawn they sold it to these defendants. The 
question arises whether they were justified in doing that or 
nut. It was contended that the Threshers' Lien Ordinance gives 
the thresher a right not only to seize but to forthwith realize 
by sale. As I intimated at the argument, I do not think they 
have that right under the Thresher’s Lien Ordinance. It is 
quite plain to me that all it gives is a security or what is called 
in some of the text books a “passive” lien. There are several 
grounds upon which the seizure could be called illegal. The case 
nf Brown v. Glenn, 16 Q.B. 254, shews that they had no right to 
break open the barn or the granary for the purpose of making 
the seizure. Lord Campbell, C.J., says there, referring to some

18-11 D.L.R.
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statute which Mr. Justice Patteson had spoken of in his judg
ment, as follows:—

Tho statute referred to by my brother Patteson is also very important: 
It affords a clear inference that, irrespectively of the matters therein pro
vided for, the outer door of a barn or stable could not be broken open for 
the purpose of executing an ordinary distress. Tho doctrine is at least 
not novel; it was acted upon by Lord Hardwicke; and his decision is 
cited by Mr. Sargent Williams in his note to Poole v. Longueville, 2 Wms. 
Sound. 284 C., note (2), 6th edition. In Fenton v. Browne, 1 Sid. lsii, it 
was decided, on demurrer, that the outer door of an out-house might be 
broken open for the purpose of executing a fieri facias. This, however, is 
not inconsistent with our decision; for a distinction may reasonably be 
made between the powers of an officer acting in execution of legal pro
cess and the powers of a private individual who takes the law into his 
own hands and for his own purposes.

I do not think, therefore, that they had the right to break 
open the granary' in the way they did and for that reason the 
seizure itself was illegal. I do not think either that they had 
any right to sell. I refer on that point to the ease of Mullimr 
v. Florence, 3 Q.B.D. 484, where Bramwell, L.J., said:—

The defendant, who had only a lien on the horses, was not justified in 
selling them, and he has therefore been guilty of a conversion, and that 
enables the plaintiff to maintain this action for the proceeds of the sale. 
Tho very notion of a lien is, that if the person who is entitled to the 
lien, for his own benefit parts with the chattel over which he claims to 
exercise it, he is guilty of a tortious act. Ho must not dispose of the 
chattel so as to give someone else a right of possession as against him
self. The lien is the right of the creditor to retain the goods until the 
debt is paid. It is quite clear that the defendant could not use the 
horses, yet it is suggested that he can sell them and contVr a title upon 
another person.

Then there is an exposition of the law in H slmry’g Laws of 
England, vol. 19, p. 25, where he says:—•

Legal or possessory liens merely confer on the bolder of the goods or 
chattels in respect of which they are claimed a passive right to detain 
■uch goods or chattels until the debt is paid, and cannot be enforced by 
sale of the property held, although there may be expense incurred in its 
retention: a person who chooses to insist on his rights of retainer may 
do so. but he has no further right, and must put up with any incon
venience which the retention may entail.

He speaks of certain exceptions arising from the custom of 
certain trades and also, in a note on page 2G, of exceptions where 
there is an express right given by statute to enforce the lien 
by a sale, subject to certain notices, and so on, but there is noth
ing of that kind contained in our Thresher’s Lien Ordinance at 
all. Sec. 1, of the ordinance says that the thresher shall have a 
right to a certain quantity of grain “for the purpose of secur
ing payment,” i.e., ns a security. Sec. 2 does nothing more
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than provide a means of ascertaining the quantity to be retained. 
See. 3,1 think, is intended only to protect the lienholder against 
other creditors and to give him priority. 1 think, therefore, 
that the defendants Morden and Jones were guilty of conver
sion in selling. It is perhaps not necessary for me to go on, but 
1 think I ought to. 1 do not find any reported case dealing with 
this so perhaps I had better go on and say something about how 
it might be enforced. It was suggested by Mr Short, on behalf 
of the plaintiff, that they ought to sue and then seize under 
execution, but I think as far as seizing under execution is con
cerned perhaps that is not the right thing to do. I refer to 
the case of Jacobs v. Latour, in 5 Ring. 130, 15 E.C.L.R. 506, 
where Best, C.J., said:—

A lien is destroyed if the party entitled to it gives up his right to the 
possession of the goods. If another person had sued out exevution the 
defendant might have insisted on his lien. But Masser himself called 
on the sheriff to sell; he set up no lien against the sale; on the contrary, 
lie thought his best title was by virtue of that sale. Now, in order to sell, 
the sheriff must have had possession; but after be had possession from 
Masser and with his assent Masser's subsequent possession must have 
been acquired under the sale and not by virtue of the lien.

That, of course, was an action at law for a recovery of the debt 
and a writ of execution was Issued and the property was sold 
under that, and that is all that applies to; but it is clear from 
p. 681 of vol. 25 Cyc. that he can sue in a Court of equity for 
a foreclosure of the lien and have a sale made by an order of 
the Court, but not by the sheriff under fi. fa. That seems to me 
the proper course to adopt if it becomes necessary to enforce the 
lien. It is not necessary to quote that passage, but it may be 
found in the volume I have quoted. Now, that is sufficient, it 
seems to me. to entitle the plaintiff to judgment for a conversion 
of the property and it is a question of what the judgment should 
be. The one fact that I did not decide at the close of the hear
ing was the value of the flax. Counsel for the plaintiff tried 
to impress upon the Court that I ought to give a greater value 
than what the grain was sold for to the Elevator Company, but 
in this case, I have decided to accept that as the value; and 
just here I want to make some comments upon the plaintiff him
self, which 1 hope he will see. I was not very much more im
pressed with his evidence than I was with Jones’ in some re
spects. He gave me the impression of being a man that thought 
he was awfully acute and shrewd. After his solicitor, on his 
instructions of course, had drawn up a statement of claim say
ing that he, the plaintiff, had instructed one MacDonald as his 
agent to engage the threshers, he comes into Court and says :—

I did not instruct him to engage the thresher»; I let a contract to him. 
to MacDonald, to thresh the groin and told him to go and make a contract 
with somebody else.
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Now I do not think that that was a right way for him to 
endeavour to present his case to the Court, nor do I think it was 
the right way for him to attempt to act. He must have known 
perfectly well, when he sent MacDonald off on that sort of an 
errand, that MacDonald and Morden and doin'* would not per
ceive the very, very fine legal distinction that he was trying to 
draw in his own mind. Then, when he met the men and had his 
dispute, I do not think that he acted right any more than the de
fendant. It passes my comprehension how men can stand off at 
arms' length from each other in this way and not act like ordin
ary decent human heings with some generosity in their hearts. 
The moment they do not agree they fly apart and each becomes 
determined to stand by the law, whereas a word suggesting 
compromise or settlement might have led to an avoidance of a 
great many of the difficulties. He might have said, “Well, if 
we cannot agree about this, we will have to have it settled: von 
have a right to a lien on some of my grain for whatever I owe 
you;” they ought to have recognized that and said, “Yes. we 
have a lien; well let us put aside enough to cover it and wait 
until this is settled.” Instead of that, he goes away and leaves 
them and they, on their part, without his being around, seized 
the grain after breaking open the granary and went and sold 
it. I think if he had been a little more willing to approaeh them 
and talk to them like a reasonable man he could have prevented 
a lot of trouble. Then when he found out that they were de
livering it to the elevator company he never went near the ele
vator company to tell them not to take it, although it was only 
down the street ; he let it go and as a consequence, we have a 
a long dispute as to how much grain there was. He might 
easily have prevented the elevator company from getting into 
any difficulty if he had gone and told them that In* «lid not 
think these people had a right to deliver it to them. In that 
case, the elevator company would have stopped at once. Instead 
of that, he walks away and makes up his mind that h«» is going 
to have his legal rights out of that crowd. For the reason that 
if he had gone and notified them they would never have soit! it. 
but would have kept it in storage and the amount might have 
been ascertained and the grade could have l>c<‘n nseertaim'il ami 
if he was entitled subsequently to a higher price he could have 
got it, by keeping the grain as his own, and because owing to 
his omission to go to the elevator company as he could have done 
the sab* followed, I think he cannot complain if lie is held to the 
elevator price. The evidence is that it was. at the current 
market price which they gave for it, worth 92 cents per bushel 
and the value of the grain at that price was $724.05 ami that i* 
the amount for which then* should lie judgment for damage* 
against the defendants, Morden and Jones, and also. I think
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necessarily, although it is not going to hurt them much, against ALTA,
the milling company ; I have also something more to say in regard s
to costs and about the milling company's actions hut that will 1913
he the amount of the judgment in favour of the plaintiff against ----
both defendants. Pkinnevead

Now with regard to the defendants Morden and Jones, they Mordenand 
are entitled to a judgment for their threshing account against JoXEH-
the plaintiff. If 1 adhered to what I said at the trial accord- stuart.j.
ing to the pleadings it would he $892.52 on the calculation that 
1 then made, taking into consideration the credit of $100; but 1 
intend to modify what I said then to a slight degree and to 
allow the defendants the $26.90 which they claimed and which 
they proved they paid for feeding their horses. I have changed 
my mind upon that small point, and 1 think the plaintiff ought 
to pay that. He sent MacDonald out to make a bargain of some 
kind about threshing and MacDonald was clearly his agent and 
it seems to me that when he let MacDonald run the affair for 
him, he must stand by the result of it. 1 think 1 ought to allow 
them that $26.90, which makes their claim against him, for 
which they will have judgment, $919.42.

Now as to the costs, 1 do not think the defendants Morden 
and Jones can expect to recover costs against the plaintiff owing 
to their illegal seizure and the illegal sale. On the contrary, I 
think the plaintiff must have his costs against them; but he will 
not have judgment for his costs against the milling company 
owing to the way he acted in not notifying them. They will 
haw to pay their own costs; and 1 do not regret that, because 
though they knew the grain was under seizure they took the 
advice, not of their own solicitor, but of the solicitor of the man 
from whom they were buying and the advice of the town police
man and somebody else, 1 forget who it was . . . They did 
not say that they consulted the custodian of the town pump or 
anything of that kind . . . but they made very little inquiry.
They will have to pay their own costs. With regard to tin* pay
ment for the grain, the payment of that out of the judgment for 
tin* defendants Morden ami Jones against the plaintiff will be 
treated as satisfaction of the judgment against the milling com
pany. so that really the defendants Morden and Jones will be 
entitled to a judgment for their balance which will be $195.87 
against the plaintiff. Of course, the plaintiff will have his costs 
against them and there will lie judgment for the ultimate bal
ance according to how it falls, which of course, depends upon 
the taxation. 1 say nothing about MacDonald’s claim because 
that does not enter into the ease. lie is not a party and lie 
will have to get that as best he may.

Further note:—Since delivering the foregoing oral judg
ment, counsel for the Robin Hood Flour Mills Co. have asked me



278 Dominion Law Reports. [11 D.L.R.

ALTA.

S. C.
1913

Phinnkvkau 

Morden and

MAN.

K. B. 
1913

May 3.

to express a more specific opinion as to their position under 
section 157 of the Grain Act. Sub-sections (1) and (2) of that 
section require the elevator operator to receive all grain offered 
and to give either storage receipts or a cash purchase ticket. It 
was suggested that these clauses forced the company to do what 
they did. In my opinion the company is not protected. They 
knew the grain was under seizure and made no proper enquiries. 
They went further also than they needed to do in buying the 
grain. In the circumstances, while I think the Grain Act would 
protect them from liability for receiving merely, I do not think 
it protects them when they undertook to become the purchasers. 
The Act does not force them to buy; nor, in my opinion does 
it authorize them to buy something which the assumed vendor 
did not own and had no right to sell.

Judgment for plaintiff.

MASSEY v. WALKER.

Manitoba King’s Bench. Trial before Macdonald, J. May 3, 1913.
1. VENDOR AND PURCHASER ($ I E—25)—AGREEMENT TO CONVEY—BREACH

BY PURCHASER—NOTICE OP CANCELLATION—REQUISITES.

Notice by the contract vendor, of cancellation of agreement to convey, 
is construed strictly and subjected to the closest compliance with the 
power enabling it.

[LeSereu v. McQuarrie, 5 W.L.R. (Man.) 348; and Mill» v. Mar
riott, 3 D.L.R. 2(16, referred to.]

2. VENDOR AND PURCHASER ( $1 E— 28)— AGREEMENT TO CONVEY—BREACH
BY PURCHASER—NOTICE OF CANCELLATION—SUFFICIENCY.

Written notice by the contract vendor to the purchaser, of intention 
to terminate the agreement and to exercise power of cancellation and 
re entry, provided in such agreement, auffleiently shewed an immediate 
intention to cancel, within provision in the agreement that in default 
of payment by the purchaser, the vendor may put an end to the agree
ment, by mailing notice intimating an intention to determine the 
agreement.

|t'oiifldkin Fairbanks v. Johnston, 10 W.L.R. (Mon.) 571, referred 
to.J

3. Vendor and purchaser ($ I E—28)—Agreement to convey—Breach
by purchaser—Notice of cancellation—Sufficiency.

Notice by the contract vendor, of intention to cancel the agreement for 
the purchasers’ default in making payment, addressed to the purchasers 
by name, was not insufficient as not being addressed to the purchasers, 
nor because one of the purchasers wns served two days later than the 
other, since that would not affect the right of the one first served to 
redeem up to the expiration of the redemption period, dating from the 
service upon the purchaser last served.

4. Vendor and purchaser (f I E—28)—Contract to convey—cancella
tion por purchaser’s default—Time as essence of contract.

Time l**ing of the essence of a contract to convey, the contract is 
at law determined by the vendor giving the notice of intention to can
cel provided for in the agreement in vase of default by the purchaser 
in making payments, and by the purchaser’s failure to remedy the 
default within the time allowed under the notice and agreement, though,
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in equity, the Court would relieve agaiimt or enforce epeciflc perform
ance, notwithstanding default, if it could do justice between the parties 
and if there is nothing in the express stipulations between the parties, 
the nature of the property or the circumstances which would make it 
inequitable to interfere with or modify the legal right.

\Kobcrts v. Berry, 3 I)e(l. M. & O. 284, 22 L.J. Ch. 398, referred 
to.]

5, PENALTIES ($ I—5) — FORFEITURES—iltRKAl II OF CONTRACT TO CONVEY—
Remission.

Provision in an agreement to convey, for automatic forfeiture of the 
contract on mere default by tin- purchaser, will be relieved against as 
being in the nature of a penalty.

[R. C. Orchards v. Kilmer, 10 D.L.R. 172, referred to.]
6. Estoppel <$ 111 K—143)—By receiving payments—Contract to con

vey—Default BY PURCHASER—CONDONATION.

A contract vendor did not condone default in payment by the pur
chaser by receiving a partial payment after serving notice of intention 
to cancel the contract, but ln'fore expiration of the redemption period 
under the notice, since the vendor could assume that the balance due 
would be paid in that time.

Action for the cancellation of an agreement for the stile of 
land and forfeiture of the moneys paid thereunder, and for the 
vacation of a caveat.

Judgment was given for the plaintiff in part.
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A. 0. Kemp, and W. P. Fillmore, for the plaintiffs.
II. F. Tench, and R. 77. L. Henry, for the defendant.

Macdonald, J. :—On December 18, 1911, the plaintiffs pur- Mscdonaid.j. 
chased from the defendant under an agreement of sale (ex. 3) 
the lands and premises therein described for the sum of $2,700, 
and made a payment of $100, being the first cash payment re
ferred to in the said agreement, and entered into possession of 
the lands.

The plaintiffs made default in payment of the principal and 
interest falling due under said agreement and by reason of the 
non-observance of the covenants, provisoes, stipulations and 
agreement* of the said agreement, the whole of the moneys 
secured by the said agreement became due and payable.

The agreement contains the following proviso:—
Provided that in default of payment of the said money» and interest, 

or any part or part# thereof on the day» and times aforesaid, or of per
formance of fulfilment of any of the stipulations, covenants, provisoes, and 
agreement* on the part of the purchasers herein contained, the vendor shall 
he at liberty to determine and put an end to this agreement and to retain 
any sum or sums paid thereunder as and by way of liquidated damages in 
the billowing method, that is to say—by mailing in a registered package, a 
notice signed by or on behalf of the vendor intimating an intention to de
termine this agreement, addressed to the purchasers at Winnipeg post- 
office, or by delivering the said notice to the purchaser personally, and if 
at the end of thirty days from the time of mailing or delivery thereof 
the amount so due be not paid, then the said purchasers shall deliver up 
quiet and peaceable possession of the said lands and premises or any part



Dominion Law Reports. Ill D.L.R280

MAN

K. B. 
1913

thereof, to the vendor nr agent, immediately at the expiration of the said 
thirty days, anil if the said notice lie one of intention to determine this 
agreement, this agreement shall, at the expiration of the eu id thirty days, 
become void and lie at an end. and all rights and interests hereby created 
or then existing in favour of the purchasers or derived under this agree 
ment shall thereupon cease and determine and the lands hereby agreed to 
lie sold shall revert to and revest in the vendor without any further de
claration of forfeiture or notice or act of re-entry and without any other 
act by the vendor to be performed, and without any suit or legal pro 
ceedings to lie brought or taken and without any right on the part of 
the purchasers for any compensation for moneys paid under this agreement.

The defendant did, on September 17, 1912, cause notice of 
cancellation to lie given and served by registered post upon the 
plaintiff Norman Massey, and on the plaintiff Stuart on Sep
tember 19, 1912.

Following the expiration of thirty days from date of service 
of the notice of cancellation, the defendant notified the plain
tiff's’ tenant occupying the premises that he (the defendant) 
had become the absolute owner of the said premises and finit the 
plaintiff's had no estate or interest therein and thenceforward 
the rents were paid to tin; defendant. The notices of cancellation 
were mailed as provided for in the agreement of sale on tin dates 
stated, hut were not received by the plaintiff Stuart until Octo
ber, 1912, and by the plaintiff Massey until November, 1912; in 
the meantime payments had been made by the plaintiff's and ac
cepted hy tilie defendant on account of the purchase.

In December, 1912, the plaintiff Stuart had a conversation 
with the defendant, when he told him that he had a prospective 
purchaser for the property, and stated the price and terms. The 
defendant replied that he also had a purchaser who would make 
a larger deposit, and when the sale was completed the plaintiffs 
would get their money back. The plaintiff Massey was not a 
party to this understanding, and in December, 1912, he called 
upon the defendant, when the latter stated that he had been put 
to expense in connection with the sale to the plaintiff's and that 
there would he nothing coming to them, and this stand In* has 
taken throughout.

I find that the only expense he was put to was the sum of 
*27.45, cost of a loan which he had raised upon the property for 
liis own benefit, and which lie says were to be paid hy the plain
tiffs, and lie received from the plaintiffs the sum of three hun
dred and one dollars. He now, however, claims a forfeiture of 
this money as well as a cancellation of the agreement of sale 
and a revesting in him of the property.

Now, let us see if the notice of cancellation is in accord
ance with the provisions of the agreement and sufficiently ef
fective to cut out all further interests of the plaintiff's in the 
said lands.
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Notices of cancellation are const rued strictly and subjected 
to the closest compliance with the power enabling them : L< .\< rt u 
x. UcQuarrU, 5 W.L.R. (Man.) :$48; Mills v. Marriott, d D.L.R.

affirmed in the Supreme Court of Canada.
The agreement provides that on default being made, the 

vendor may determine the agreement and retain the moneys in 
the following method; that is to say, “by mailing in a registered 
package a notice signed by or on behalf of the vendor intimat
ing an intention to determine this agreement, addressed to the 
purchasers, at Winnipeg post-office, or by delivering the said 
notice to the purchasers personally, and if at tthe end of thirty 
days from the time of mailing or delivery, the amount so due 
be not paid,” then the agreement shall, at the end of said thirty 
days, become void and lie at an end, and the moneys paid for
feited.

The sufficiency of the notice of cancellation is the subject of 
much debate pro and con. It is contended by counsel for plain
tiff that it does not conform to tin- terms of the agreement.

(a) That it does not express an immediate intention to can
cel. The agreement provides that if at the end of thirty days 
from the time of mailing . . . the amount so due be not paid, 
then the purchasers shall give up quiet and peaceable possession 
at the expiration of the said thirty days and if the said notice be 
one of intention to determine the agreement, the agreement shall, 
at the end of the said thirty days, become void, and at an end, 
and all rights and interests thereby created or then existing in 
favour of the purchasers or derived under the agreement shall 
thereupon cease and determine, and the lands shall revert to and 
revest in the vendor without any further declaration of for
feiture or notice or act of re-entry and without any other act 
by the vendor to be performed and without any right on the 
part of the purchasers for any compensation for moneys paid un
der the agreement.

This agreement so far ns cancellation rights are concerned 
is similar to that in Canadian Fairbanks v. Johnston, 10 W.L.R. 
(Man.) 571. In that case the notice which was intended as a 
cancellation stated “that as you have made default, etc., the 
said agreement is hereby determined and put an end to, etc.,” 
the notice did not follow the wording of the proviso which says 
tin- vendor shall be at liberty to determine this agreement by 
mailing a notice intimating an intention to determine this agree- 
ment, and if the notice !>e one of intention to determine the 
agreement the agreement shall become void. The notice was 
held bad in not intimating an intention to determine as pro
vided for in the agreement.

In the ease under consideration the notice seems to me well 
within the provisions of the agreement. It reads
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it is the intention of the vendor to determine the said agreement and to 
exercise the power of cancellation and re-entry provided in the said agree
ment, etc.,

and the agreement declares that immediately after the expiration 
of the said thirty days and if the said notice be one of intention 
to determine this agreement this agreement shall at the expira
tion of the said thirty days become void and at an end.

(6) Objection is taken that the notice of cancellation was 
not addressed to the purchasers, and further that one of the pur
chasers was served two days later than the other. I see no force 
in these objections. The notice was addressed to the purchasers 
by name, and although one was served two days later than the 
other that would not affect the right of the first served to re
deem up to the expiration of the thirty days from the date of 
service upon the last served.

Several other objections are taken which, to my mind, are 
trivial, and do not call for discussion.

The notice of cancellation then, I find, was effective, and in 
compliance with the requirements of the agreement and the 
default not having been remedied the agreement is in law at an 
end, as at law the rule always was that the time fixed for com
pletion was of the essence of the contract. The rule in equity, 
however, is different, and although unreasonable delay would, of 
itself, conclude either party, the Court would relieve against 
or enforce specific performance, notwithstanding default in any 
step towards completion, if it could do justice between the par
ties and if there is nothing in the express stipulations between 
the parties, the nature of the property or the surrounding cir- 
cumstances which would make it inequitable to interfere with or 
modify the legal right. This is what is meant, and all that is 
meant, when it is said that in equity time is not of the essence 
of the contract: Roberts v. Berry, 3 DeG. M. & G. 284, 22 L.J. 
Ch. 398.

If there was no express stipulation between the parties other 
than a provision as to a forfeiture on a mere default by the pur
chaser, it is plain the Court would relieve, holding such a for
feiture to be in the nature of a penalty: B. C. Orchards v. Kil
mer, 10 D.L.R. 172, but here is an express stipulation between 
the parties providing and agreeing to a means by which the 
agreement may be put an end to. It is not an automatic con
clusion resulting from default, but the result of a deliberate 
agreement, by which the mode of cancellation is arrived at. The 
notice of cancellation served upon the purchasers repeats the 
provisions of the agreement under which it may be cancelled 
and ends by an effective cancellation. The purchasers had 
thirty days within which to make good their default. Notices 
of cancellation were served by mailing on the 17th and 19th
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September, 1912, although not received until after the thirty 
days had expired, had the plaintiffs, after the receipt of such 
notices, made some move towards making good their default 
and satisfactorily explained the reason of their delay, there 
might be some equity in their favour, but they did nothing 
until March, 1913, to assert their right to redeem, and their 
only explanation is that they thought the property lost to them 
by reason of the notice.

It is also urged by counsel for the plaintiffs that, owing to 
the receipt by the defendant from the plaintiffs of moneys on 
account of the purchase after the service of the notice, but be
fore the expiration of the thirty days, he had condoned 
the default. These moneys were remitted by the plaintiffs be
fore the notices of cancellation had been served, but received by 
the defendant after. It could not therefore have been expected 
by them as a condonation of their default, and I do not think 
it would have that effect on the vendor. They had the thirty 
days within which to make their payment. The vendor might 
very well accept any portion during the running of the thirty 
days in expectation of the balance being paid before the ex
piration of that time: see Keene v. Biscoc, 8 Cli.D. 201.

In my opinion the plaintiffs have not made out a case for 
relief, but as the defendant has offered to reimburse them, the 
moneys received on the purchase price, less any expense he has 
been put to by reason of the default, there will be a reference 
to the Master to ascertain the amount and the same shall be ap
plied on the defendant’s costs, and if any amount in excess of 
such costs, the same to be paid to the plaintiffs.

The defendant is entitled to a declaration that the agree
ment has been cancelled and is null and void and that the lands 
have reverted and revested in him free from the claim of the 
plaintiffs and the caveat 66869 be vacated and set aside and dis
charged.

Costs to the defendant.
Judgment accordingly.

BUREAU v. LAURENCELLE.

Alberta Bupreme Court. Trial before Scott, J. May 16, 1913.

1. Principal and agent () III—36)—Agent’s compensation—Account
ing—Claim fob travelling expenses.

On un accounting for services of a financial agent, he should not 
be allowed the full amount of travelling expenses incurred upon a trip 
upon which he bought property for his principal, whore it appears that 
he purchased much more property on his own account at the same time.

2. Set off and counterclaim (8 II—11)—Of and against judgments—
Apportionment against various claims.

In directing a set-oil of the amount recovered upon defendant’s 
counterclaim against a much larger total allowed to the plaintiff in
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re*peet of the latter'* several claim* secured and unsecured, the court 
may direct the application of the set-off first upon the unsecured claim 
and of the surplus, if any, proqmrtionately in reduction of the secured

3. Partnership ($ IV—15)—Joint ownership—Knurrs ok parties—Re
fusal to SELL INTEREST.

Where plaintiff and defendant owned property jointly, the former 
was under no duty to the latter to sell in order that the latter might 
realize upon his interest.

4. Powers ($ I—3)—Revocation—General power of attorney—Kk.iit
to withdraw.

A Reneral power of attorney from plaintiff to defendant to purchase 
lands for plaintiff on an understanding that defendant should lie paid 
a commission thereon and should he interested in the purchases, was 
subject to withdrawal at plaintiff's will.

5. CORPORATIONS AND COMPANIES ($ V C—185)—STOCK—AGREEMENT TO
TRANSFER—EFFECT.

Plaintiff's agreement to transfer stock to defendant in consideration 
of services rendered by the latter should be construed as an admission 
that defendant was entitled to receive an amount at least equal to the 
value of the stock at that time.

6. corporations and companies (JVC—18.1)—stock—Agreement to
TRANSFER—RIGHT TO DECLARE TRUST.

Breach of plaintiff's agreement to transfer stock to defendant does 
not entitle defendant to have plaintiff declared a trustee respecting the 
stock, and defendant is entitled to dnmiiges only, based upon the value 
of the stock at the time it should have been delivered ; it not appear 
ing that defendant might not have bought other shares at their value 
at that time.

The plaintiff’s claim is for $12,404.06 and interest thereon, 
being amount due upon a mortgage made by defendant to him. 
moneys paid by plaintiff for him and balance due by him on 
purchase money of lands sold by plaintiff to him. The plain
tiff’s claim was admitted by defendant at the trial. The defen
dant claims to be entitled to set off against plaintiff’s claim vari
ous sums amounting in all to $6,099 for services rendered to 
him as plaintiff’s financial agent in procuring investments upon 
mortgage, purchasing real estate, construction and management 
of a hotel and superintending such construction, management 
of such investments, collection of moneys and interest thereon, 
commissions on sales of land and travelling expenses connected 
with such services.

Judgment was given for the plaintiff for $17,254.06, and 
for the defendant on his counterclaim for $500.

O. .17. Biggar, K.C., for plaintiff.
J. Carmack, for defendant.

Scott, J. :—The plaintiff, who resides in France and who 
appears to have had at his disposal a large sum of money for 
investment, first met the defendant during a visit to Edmonton 
in 1899. lie then gave the defendant, who was then manager of 
Le Banque Jacques Cartier there, a general power of attorney



11 D.L.R.I Bureau v. Laurencelle. 283

to act for him. The plaintiff had already made some investments 
there and appears to have made further investments after giv
ing the power of attorney and while defendant continued as 
manager of the bank, but the latter makes no claim for any ser
vices he may have rendered at that time. The hank closed its 
Edmonton branch early in the year of 1900 and the defendant 
was removed to another branch in the Province of Quebec and 
later to the head office in Montreal. When leaving Edmonton 
he placed the plaintiff’s affairs in the hands of Mr. Cowan a 
solicitor there, upon certain stated terms as to remuneration, and 
he acted as s agent until about Mardi 7. 1902, when
defendant took them over, he having then returned to Edmonton.

While in the Province of Quebec, the defendant, appearing 
to have become dissatisfied with bis position in the bank, opened 
a correspondence with the plaintiff with the object of inducing 
him to make further investments. One scheme he suggested was 
a ranching business in conjunction with his (defendant's) bro
ther. Another was the investment of $10.000 to open a private 
lwnk in Edmonton with him as manager. Neither of these pro
posals was adopted by plaintiff and defendant then applied to 
him for a loan of $2,000 to enable him to open the bank there on 
his own account, and the plaintiff appears to have advanced 
him moneys for that purpose. As to this advance he wrote plain
tiff on September 23, 1901, as follows :—

1 uni glad for both of us that you have contented to my proposition. 
As a matter of fact, I believe it in the sure way of liotli of us to liecome 
rich. . . . The money that you will lend me will lie for one year liecause 
otherwise I would not have time to make it grow «utliciently. There is 
nothing to prevent m carrying on the loan business together, for I desire 
to do for you what you have done for me.

Shortly after writing this letter defendant returned to Ed
monton and opened an office there. On January 23, 1902, he 
wrote plaintiff stating that he was lending money at the rate of 
sixty per cent per annum. On March 2, 1902, he wrote stating 
that he had taken over plaintiff’s mortgages from Mr. Cowan, 
and that he did so “in order to save you the costs of collection.” 
On March 15, 1902, he wrote acknowledging receipt of a power 
of attorney from plaintiff and stating, “I could not hope for 
anything more, I have now the key to the fortune of our million
aire. what happiness.”

The defendant states that the plaintiff promised to pay him 
for his services. This the plaintiff denies and states that the 
defendant offered to look after his investments for nothing.

It is apparent from the letters of the defendant given in 
evidence that, at the time of the opening of the correspondence, 
he was not only dissatisfied with his position in the Banque 
Jacques Cartier, but also that, being desirous of taking up some
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wealth and financial standing would afford him. In none of his 
letters, some 26 in all, did he make any suggestion or claim that 
he was entitled to any remuneration for his services in looking 
after the plaintiff’s investments. On the contrary, I think the

Bcott. J. only reasonable conclusion to be drawn from them is that these 
services were rendered gratuitously in return for the valuable 
assistance plaintiff had afforded him in enabling him to make 
investments on his own account which appear to have later be
come extremely profitable. Take for instance his letter which I 
have already quoted to the effect that he had taken over plain
tiff’s mortgages from Mr. Cowan in order to save the cost of 
collection and his statement in his letter of October 28, 1906, 
giving as his reason for abandoning a proposed trip to Paris, 
“I must do so in order to look after the making of a fortune for 
yourself and myself,” and further, in the same letter, ‘‘I have 
made it my business to watch the events and everything that 
might occur which might he advantageous to us. In two years 
both of us will be rich and then we shall celebrate in a manner 
worthy of our great personalities. I have already interested 
you in many things without asking your permission.” Again 
in his letter of October 19, 1903, he acknowledges his indebted
ness to the amount of $500, and claims no deduction for ser
vices rendered, and in September, 1909, he gave plaintiff a mort
gage for the amount due by him for advances and interest, and 
did not then make any such claim, and in September, 1908, lie 
applied to plaintiff for a further loan and then made no such 
claim.

Certain items of defendants set-off, amounting in all to 
$4,874, are charges for commission on the purchase of lots on 
which the Windsor Hotel in Edmonton is situated, on the ex
penditure of $23,333.34 in building the hotel thereon, for super
intending the work of construction and the subsequent side of 
the hotel property.

The plaintiff states, and it is not contradicted, that the de
fendant applied to him to purchase the property and erect the 
hotel thereon and lease it to him. It was agreed between them 
that the hotel should be leased to defendant and one Corriveau 
at a rental which would yield plaintiff a certain rate of interest 
upon his investment. It was therefore a venture which defen
dant had a special interest not only in seeing that the amount 
invested should not be excessive, but also in seeing that the hotel 
was completed as soon as possible, and in my view the services 
rendered by him were rendered with only these objects in view. 
No demand for payment for these sendees was made by him ut
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that time, and it is therefore apparent they were not considered 
as part of plaintiff’s outlay on the property when fixing the 
amount of the rental. The defendant is not entitled to charge 
a commission upon the sale of the property as it was not sold by 
him, but by one Stephen, to whom plaintiff paid a commission 
of $3,000 upon the sale. Defendant states that he did not charge 
a commission at that time as he thought he ought to receive one- 
third of the profit made by the plaintiff on the sale, but he does 
not now make such claim, nor is there any ground for it.

Defendant also claims to be entitled by way of set-oil' to a 
commission of five per cent, upon the investment of $23,300 for 
plaintiff upon mortgages. The evidence shews that he invested 
only $11,456 in that manner, being the amount so invested sub
sequent to January 1, 1902. There is no evidence as to what 
would be a proper charge for such services, beyond defendant’s 
statement in his letter of March 8, 1909, that the company of 
which he was then manager was charging a commission of one 
per cent, for like services. At that rate he would, at most, be 
entitled to only $114.56, but for the reasons 1 have already 
stated, he is not entitled to any remuneration.

The defendant also claims a commission upon the purchase 
by him for the plaintiff of certain properties in Edmonton, Cal
gary, Saskatoon, and Vancouver, and for travelling expenses to 
Vancouver and Saskatoon for that, purpose. I have already 
stated that at the time these purchases were made, the defen
dant did not intend to make any charge for his services. As to 
the travelling expenses it appears that during his visit to Van
couver he purchased property for himself to the amount of 
$21,000 while that bought by him for the plaintiff amounted to 
only $1,800, and that during his visit to Saskatoon he bought 
eleven lots for himself and only one for the plaintiff. Ilis claim 
of $450 for his travelling expenses appears to me to be excessive 
and, so far as my notes shew, there is no evidence as to the 
amount he expended. In any event the proportion which plain
tiff should pay would be very small.

The defendant counterclaims in respect of various matters 
which I will now deal with. He claims that at the time of the 
sale of the Windsor Hotel property he and Corriveau had a 
lease thereof which had then about three years to run, that the 
purchasers threatened to sue the plaintiff, who, thereupon, pro
cured them to surrender their lease and agreed to pay them sev
erally a reasonable consideration for such surrender and that 
defendant’s interest therein was worth at least $30,000.

The defendant admits that the purchasers paid him and 
Corriveau $41.000 for their leasehold interest together with the 
furniture and stock on hand. It is not shewn that the plaintiff 
was under any obligation to the purchasers to obtain a surrender
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of the lease, and such being the ease I cannot understand upon 
what ground the defendant seeks to recover from the plaintiff 
for such surrender, and I therefore disallow the claim.

The defendant also claims that he held a general power of 
attorney from the plaintiff and was authorized to invest in tlu* 
purchase of lands for him on the understanding that lie should 
have the sale thereof and lie paid a commission thereon, and 
should be interested in such purchases, that the defendant in
vested a certain sum as his share of a property in Vancouver 
which he had opportunities of selling, but the plaintiff refused to 
permit him to do so, and has since cancelled the power of at
torney. Defendant claims a commission of five per cent, upon 
$(>,000 which he claims is the present value of the property.

This claim is not clearly stated, but I gather from it that the 
plaintiff and defendant were jointly interested in the property 
and that when defendant wanted to realize upon his interest 
the plaintiff refused to sell his. The evidence does not shew 
that any such understanding existed. In any event the plain
tiff was in my view entitled to refuse to sell his interest and also 
to withdraw the power conferred upon the defendant. There 
was nothing to prevent the latter disposing of his interest.

The same may be said of a like claim of the defendant re
specting a property in Edmonton in which the defendant had 
purchased an interest from the plaintiff which defendant claims 
he was unable to sell owing to the cancellation of the power of 
attorney.

A further claim of the defendant is that in 1907 plaintiff 
became a shareholder in a certain joint-stock company known 
as “Jasper’s Limited,” which was reorganized in 1908, under 
the name of “The Franco-Canadian Mortgage Company, Lim
ited,” the plaintiff becoming a large shareholder therein, that 
the defendant, at his request, and on his promise to remunerate 
him independently of his salary or other remuneration that lie 
might receive from the company, undertook to continue the 
management of the company from its inception until August, 
1909, that during that month all matters in difference between 
them in connection with the company were adjusted, and plain
tiff agreed that if the company would grant him for certain ser
vices $10,000 in paid up stock lie would transfer $">.000 of such 
stock to the defendant in settlement of his claim against him in 
regard to the company.

The defendant statra that such was their agreement. The 
plaintiff denies that he ever agreed to give the plaintiff $f>.0iX) 
in stock, but he admits that in 1909 lie offered to make him a 
present of stock to the amount of $2,000, and states that lie re
fused to accept it on the ground that he was then the manager 
of the company, and that, by reason thereof, he did not think
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that he was entitled to anything while manager. The plaintiff 
does not in express terms deny that there was an agreement be
tween them respecting the transfer of stock, and his offer to 
transfer stock to the amount of $2,000 should, I think, be con
strued as an admission that the defendant was entitled to re
ceive from him remuneration to an amount at least equal to 
the value of that amount of stock at that time. The weight of 
evidence is not in favour of defendant's contention that the 
amount was to be $5,000, and I therefore «hold that he was not 
entitled to receive more than $2,000. It is shewn that its value at 
that time was $25 per share, or a total value of $500, and it has 
not been shewn to have increased in value. The defendant claims 
that plaintiff should be declared a trustee of the stock to which 
the defendant is found to have been entitled to receive. In my 
opinion he is not entitled to this relief or any relief, except dam
ages for its non-delivery, and that they should be based upon its 
value at the time it should have been delivered. For anything 
that appears to the contrary, the defendant might have bought 
other shares at their value at that time.

I give judgment for the defendant upon his counterclaim for 
$500 with costs of the counterclaim. I give judgment, for the 
plaintiff for $17,284.03 with costs, the amount being made up
as follows:—

Balance due on mortgage dated 3rd Sep
tember, 1909 .......................................... $ 7,788.78

Balance due upon agreement for sale of
land ......................................................... 9,001.25

.Amount of promissory note for $400 paid 
by plaintiff for defendant and in
terest thereon from 23rd July, 1909.. 464.00

$17,254.03
As to the amount due under the mortgage and agreement 

for sale the plaintiff will be entitled to the usual order in such 
eases, with an order for sale of the properties comprised in case 
of default of payment within three months from sendee of the 
order, the plaintiff’s costs to be apportioned between these claims 
in proportion to the amount due in respect of each.

The amount of defendant’s judgment on his counterclaim 
and costs must, of course, be applied in reduction of plaintiff's 
judgment. I know of no rule relating to its appropriation in 
respect of the plaintiff’s different claims, and I see no reason 
why it should not be applied, first, in satisfaction of the claim 
of $464. and remainder proportionately in reduction of the 
other claims, and I so direct.

Judgment for plaintiff.
in—11 d.li.
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Alberta ‘Supreme Court. Trial before Scott, J. May 12, 1913.

1. BlI.I.S AND NOTES (♦ V B 2—135) —FACTS PUTTING ON INQUIRY—A< Tins 
BY INDORSEE—llOl.DINO IN DUH COURSE—SUfMCIKNCY OP EVIDENCE, 

Iii an action on a note brought by an imloritee anti tlefendetl on the 
groiimi that the note wn* obtaineil through fraud, it ap|>earing, among 
other things, that the indorsee knew that liability on nimilur notes taken 
by the name payee had lieen defended on the Mime ground, ami that 
in taking the note he knew that interest payments were in arrears and 
made no inquiry as to the circumstances under which it was given ; 
the indorsee is not primâ facie a holder in due course.

\Jonen v. (Surdon, 2 A A*. CIO, referred to.]

Action by indorsee and holder of promissory note made by 
the defendant.

The action was dismissed.
S. H. Woods, K.C., for plaintiff.
Frank Ford, K.C., for defendant.

Scott, .1, :—The plaintiff’s claim is upon a promissory note 
lor $625, dated April 16, 1907, made by the defendant payable 
on July 1, 1910, to McLaughlin Bros, or order with interest at 
six per vent, per annum and indorsed by them to the plaintiff.

By an amendment to the statement of claim made by me at 
the trial the plaintiff alleged that since the issue of the writ of 
summons the note sued upon has lieen lost, and he offered in
demnity to the satisfaction of the Court against the claims of 
any other iierson thereon. Sufficient proof of the loss of the 
note was given by him at the trial. The evidence, however, shew» 
that the interest upon it was payable yearly, and in that respect 
it differs from the terms of payment set out in the statement of 
claim.

The defence relied upon at the trial were (1) that the plain
tiff was not the holder in due course ; (2) that he gave no con
sideration for the note, and (3) that McLaughlin Bros, through 
their agent obtained the note by falsi* representations and fraud.

The plaintiff in his reply admitted that by reason of the fact» 
set out in the statement of defence, Mel>aughlin Bros, could not 
recover upon the note, but he claimed to lie entitled to recover 
by reason of his being the holder thereof in due course. By 
reason of this admission the burthen of proving that he was 
such holder was cast upon him by sec. 58 (2) of the Bills of 
Exchange Act.

The only evidence that he was a holder in due course was his 
own testimony at the trial, in which he states that lie Iniught 
the note from the payees on April 14, 1911, for $724.79, and he 
produced his cheque of that date for that amount to
their order and indorsed by them. 99
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McLaughlin Broe. are dealers in Percheron liormn at nr near ALTA. 
Columbus. Ohio, and they appear to have dealt extensively in s. c.
the Hale of stallions, both in the Vnited States and Canada. The inn
note in question was given hv the defendant on aeeount of the -----
pure haw of one of their stallions. It ap|iears from the evidence AIW<,MAN 
that notes taken by them upon the sales of other stallions to Sciinkidkk. 
other parties have been a fruitful source of litigation. It was 
one of these notes which was in question in /Vfrr* v. /VritM, 
reported in 7 W.L.R. 19:1. ft W.L.R. 162 and 42 Can. 8.C.R. 244.

The plaintiff is now State Rank Examiner for Ohio, and has 
Imsmi such since January, 1912. He has had a long experience 
in banking, having been cashier of various 1 Minks in and in the 
vicinity of Columbus for over twentv-Hve years, and n National 
Hank Examiner for five years. For the five years prior to .Innu- 
ary, 1912. he was cashier of the Cnion National Rank of Colum
bus. and for the year liefore that cashier of the Merchants and 
Manufacturers National Bank of Columbus. He also appears 
to have had considerable experience in dealing with McLaughlin 
Bros, notes, as the evidence shews that not only had he acquired 
a number of their notes before tile time he claims to have pur
chased the one in question, but during the time he was cashier 
of the two iMinks referred to they also had purchased a numlier 
of them liefore that time. He admits that a niunlier of actions 
were brought by those banks upon the notes, that in all or nearly 
all of them defences similar to those in this action were raised, 
ami that in at least one of them the bank suing as, and claiming 
to lie. holders in due course, failed to recover judgment, also that 
lie had brought several actions upon the notes acquired by him 
and that the same defences were raised to them, but it does not 
clearly appear that his actions were brought lM*fore the time he 
claims to have bought the note in question. He states that he 
at that time liought several other notes of the firm, some twelve 
or fifteen in all, and his actions may have lieen brought upon 
some of them. It is clear, however, that the actions of the banks 
were commenced long liefore that time.

The plaintifif states that, at the time he Ismght the note in 
question, he inquired from the mendier of the firm who nego
tiated the sale as to the financial standing of the defendant and 
was informed that he was thought to In- good for the amount of 
it. lie admits that he made no inquiry alsmt the note or as to 
the consideration for it or as to the circumstances under which 
it was given, and givt»s as his excuse for not doing so that lie 
did not regard it ns any particular business of his. He also 
admits that he knew at that time that the interest upon the note 
"as then over two years in nrrear and yet he made no inquiry 
as to why the interest had not lieen paid.

It appears that liefore the plaintiff began dealing with the
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firm's notes, the Union National Bank, of which he was then 
cashier, had refused to further deal with them, although it eon. 
tinned to act ns his bankers and to give them a line of credit. 
The only reason the plaintiff gives for the bank ceasing to deal 
with the firm's notes is that they borrowed on direct loans to the 
extent of their line of credit, and says that he knows of no other 
reason. He also admits that the bank may have refused to dis- 
count paper for them. The reason he gives for the bank ceasing 
to deal in the firm’s notes does not appeal to me as sufficient. as. 
if they were considered by the bank to be proper securities. I 
see no reason why they should not have been taken as security 
for the advances.

The plaintiff states that he obtained possession of the m»te 
at the time he purchased it and retained it until shortly before 
its maturity, when he placed it in the hands of another hank in 
Columbus for collection, with instructions to protest it if not 
paid, and that it was returned by the bank to him unpaid. Imt 
he is unable to state whether or not it had been protested for 
non-payment. He states that he did not obtain a waiver of pro- 
test by the payees or any security or undertaking from them for 
its payment and that his remedy against them is dependent upon 
its protest for non-payment. If that is the fact it is difficult 
for me to believe that he did not take sufficient interest in tla- 
matter to ascertain by an examination of it after its return 
to him whether it had been protested.

The plaintiff further states that, after the note was returned 
to him unpaid, he placed it in the hands of his attorneys with 
instructions to proceed to collect the amount from the defendant. 
Upon being asked why he did not attempt to collect it from the 
indorsers, he replied that he could not very well ask them to 
relations between them was the buying of their notes from time 
pay it without seriously interfering with the business relation* 
then existing between them. He admits that the only business 
to time. He states that he had bought several of their note* 
before buying the note in question, some of them in 190# and 
1909 and some at a later date, all of his actions upon them lieing 
against the makers, and that he never called upon the payees for 
payment except in one case where he had failed to realize upon 
a judgment against the maker. He states that he usually bought 
the firm’s notes four or five months before maturity at a dis
count which, if they were paid at maturity, would yield him in
terest at the rate of from twelve to fifteen per cent, upon the 
amount paid by him. He admits that he may have bought one 
note two weeks before its maturity. He acquired the note in 
question less than three months before maturity, and yet this 
action was not commenced until fourteen months after its matur
ity. The delay in bringing it has been shewn to be partially, 
but not entirely, due to the neglect of his attorneys, but he doe*
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not apnear to have complained of it, although it materially 
affected tlie amount of his return from the amount he claims to 
have invested.

The plaintiff states that if the note in question was not pro
tested for non-payment, he has no remedy against the indorsers, 
and that if protested he can recover from them only the 
amount of the note and the accrued interest. If that is his posi
tion it is difficult for me to believe that he would incur the risk 
and expense of an aetion against the maker and materially 
lessen by the delay the amount of his return from the invest
ment rather than apply to the indorsers for payment upon the 
maturity of the note. That is not the course usually pursued by 
hankers.

I can understand that a person without any business or hank
ing experience and without the knowledge the plaintiff must 
have had of the suspicious circumstances connected with the 
McLaughlin Bros, notes, in respect of which he had dealings, 
might have been induced to purchase the note in question upon 
the terms the plaintiff says he purchased, but I cannot believe 
that he. with the long and varied experience in banking ami 
with that knowledge should have bought upon those tenns and 
under the circumstances he states. It appears to me to lie un
reasonable that he should have done so. It is to me incredible 
that with his experience of that firm’s notes he should have 
purchased one made by a resident in a foreign country, the in
terest upon which was long in arrear. without making any 
inquiry other than that which I have referred to, unless, in omit
ting to make further inquiry, he feared that, if he did so. he 
might learn something which would tend to throw suspicion on 
tile transaction. (See judgment of Lord Blackburn in Jours 
' f,•_* a ,• i,ii;

The cheque produced by the plaintiff for the amount of the 
purchase money, he says he paid for the note is upon the Vnion 
National Bank, of which he was then cashier. It is stamped 
“paid,” and under ordinary circumstances would afford strong 
vnrrolmrative evidence of the payment having been made by him, 
hut. assuming that his statement as to the purchase of the note is 
untrue, the fact that he was then the cashier of that bank would 
render it easy for him to manufacture sueh evidence to support 
his statement.

The position of the plaintiff as to his being a holder of the 
notes appears to me to be analogous to that of the defendant in 
Olsladt v. Lnirhmn, 8 W.L.R. 152, in which it was held by the 
t'ourt ni banc that the fact that the defendant in that suit had 
lunrd rumors that other notes given by the same payees upon 
niinilar transactions were obtained by false representations and 
lull! made no inquiry about the notes sued upon, was sufficient to 
support a verdict that he was not a holder in due course.

29:1
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ALTA. I have referred at some length to the conduct of the plain-
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tiff subsequent to the time he claims to have purchased the note 
in question, but in so doing I do not intend to imply that it 
would affect any interest he acquired in the notes at that time.

Vaughan I refer to it merely because it tends to throw some light upon

Schneider. the nature of the transactions.
I am forced to the conclusion that the plaintiff has not truly

Scott, I. stated the nature of the dealings between him and McLaughlin 
Bros, with respect to the note in question. 1 reach this conclu
sion not only on the grounds I have stated, but also on tIn- 
ground that 1 was not satisfied with the manner in which he gave 
his evidence. Then* was a want of candour in many of his state- 
ments in answer to questions put to him on cross-examination 
and a suspicious forgetfulness as to certain matters which may 
have tended to cast doubt upon his version of the transaction !**- 
tween him and McLaughlin Bros., although those matters related 
to transactions of a much more recent date.

1. therefore, hold that the plaintiff has failed to shew that 
he is a holder in due course and I give judgment for the defen
dant with costs.

Action dismiss! il.

N. B. BALMAIN V. NEIL.

8.0.
1912

New Brunswick Supnnu Court, Barker, C.J., Landry, McLfod. Whitt, 
Barry, and McKeown, JJ. November 22, 1912.

Nov~22. 1. Judgment ($ I K 1—40)—Motion for summary judgment—Leave to

Under C.8.N.B. 1903, eh. 116, sec. 50, which authorises, on return 
of summons, an order for leave to sign jinlgiiient on u liquidate! do- 
mninl. miles* defendant satisfies the Judge that he has a good defence, 
or that he is entitled to defend, the right of defence is alisolutc on 
defendant shew ing that he has a good defence ; hut if he merely -hew* 
such facts ns in the opinion of Court are sufficient to base an order 
giving leave to defend, as distinguished from facts basing an absolute 
right of defence, the Court may then impose conditions in granting the 
leave, such as payment of the amount into Court.

| Wallingford v. Mutual Society, 5 A.C. 685, 704, and Girvin \. tin in. 
13 Ch.D. 174, 177, referred to.)

2. Judgment (♦ I P 1—46)—Motion for summary judgment—Beti.v affi
davits—Right to receive.

On application under C.S.X.B. 1963, eh. 116, ns amended by Ads 
X.B. 1911, ch. 37, for lilierty to sign final judgment, it is largely 
discretionary with the Judge to jierinit plaintiff to read affidavits in 
reply to defendant’s affidavits of defence.

11 Kir in v. Spence, 1 V.F.D. 719, and Girrin v. Grepe, 13 ch.B. 174. 
referred to.]

3. Judgment ($ I F 1—46)—Motion for summary judgment—conflict-
IMG UHhvn

On application under C.8.X.B. 1963, ch. 116, as amended by Art» 
1911, eh. 37, for lilierty to sign final judgment, any conflict between 
the affidavits of the parties as to the merits of the defem-c should U- 
resolved in defendant '* favour.
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4. Set-off and counterclaim ($ I A—2)—Breach of warranty—Diminu
tion OF PRICE.

Where there i« a breach of warranty on the sale of goods the buyer 
may set up the breach in diminution of the price without a cross-action 
or plea of set-off in respect thereof.

| Mondcl v. Steel, 8 M. k W. 80S; Church v. Abtll, 1 Can. 8.V.R. 442, 
referred to.]

Appeal by defendant from the County Court of Carle ton. 
The action was brought to recover the sum of sixty dollars, 

the price of a hay-loader alleged to have been sold and delivered 
by the plaintiffs to the defendant. An appearance was entered 
and the plaintiffs then made an application under see. 49 of the 
County Court Act (ch. 116, C.X. 1903) as amended by cli. 37 
.,f the Acts of 1911, for liberty to sign final judgment. The usual 
affidavit was made by one of the plaintiffs verifying their claim 
and stating his belief that the defendant had no defence. On 
the return of the summons the defendant's affidavit was read, 
in which he stated that he had a good defence'on the merits, and 
then narrated at some length the various negotiations which 
led up to the so-called purchase, and which, according to him, 
resulted in a purchase subject to certain conditions which were 
never performed by the plaintiffs and in consequence of which 
the whole purchase was repudiated and notice given to the plain
tiffs that the machine was held subject to their order.

IV. /'. Jours, K.C., for the appeal.
.1. II. Council, K.C., for plaintiffs, contra.

Barker, C.J. :—The defence, to which the statements in the 
defendant’s affidavit seem to have been directed, is twofold. In 
the first place, that there never had been any delivery or accept
ance of the machine, in which case the plaintiffs’ action would 
fail; and in the second place, if it could be made to appear that 
the defendant had retained the machine, his liability would not 
lie the contract price of $60, but only the actual value of the 
machine in its inefficient state by reason of certain changes or 
additions which the plaintiffs as part of the original agreement 
had agreed to supply, but which they never had supplied. In 
answer to the defendant’s affidavit the plaintiffs were allowed 
to read further affidavits—one of the plaintiff’s who had made the 
first affidavit, and one of Jackson, a salesman of the plaintiffs— 
and on hearing these affidavits the Judge made the order appeal
'd from. The whole transaction arase out of conversations be
tween these three people—the plaintiff who made the affidavit ; 
Jackson, the salesman, and the defendant. There were no writ
ings of any kind; and that the statements of those interested 
are conflicting and contradictory will not surprise any one who 
Inis had much experience in dealing with disputes of this kind. 

Before going into the principal question in dispute, there are

N. B.

sTc.
1912

Balmain

Statement



296 Dominion Law Reports. [11 D.L.R.

**B- two objections which I shall dispose of. The plaintiffs' counsel
8. c. objected that there is no appeal in this case, as it involves merely
1912 a question of fact. He referred us to Canadian Fairbanks 

Co. v. Edgett (1911); 40 N.B.R. 411. That case is altogether 
Balmain ,jjtt'erent from this. This application does not depend upon any 

Neil. finding of facts by the Judge. Sec. 50 of eh. 116 authorizes the 
nirt^Tcj. '* udgo upon the return of the summons to make the order fur 

leave to sign judgment, either conditionally or unconditionally, 
unless the defendant by affidavit or otherwise satisfies him of 
one of two things, either that he has a good defence—in which 
case, under the authorities to which I shall refer, he has an 
absolute right to defend—or else that the facts disclosed are suf
ficient to entitle him to defend ; in which case the right to defend 
may be preserved subject to conditions such as payment of the 
money into Court.

Odgers in his work on Pleading and Practice, 7th ed., 55, 
says :—

On tho hearing of the application the Master has three courses i.|»-n 
to him. He may give leave to tlefend unconditionally. Ami he ought to 
do »o, whenever there is an issue to be tried, even though he may think 
the defendant will fail (citing Jacob» v. Booth'» Distillery Co. (1901), 50 
XV.R. 49, 85 L.T. 262; Well» v. Allott, [1904 ] 2 K.B. 842, and other vases). 
If, however, no real defence is shewn by the defendant, the Master may 
give him only conditional leave to defend, that is, subject to such term* a» 
to paying money into Court, giving security, or time or mode of trial, or 
otherwise, as he may think fit. But if the facts alleged by the defendant 
do not amount to a defence to the action either in fact or law, then as a 
rule the order giving leave to sign judgment will be made.

In Wallingford v. Mutual Societg, 5 A.C. 685, at 7(H. Lord 
Blackburn, in speaking of similar provisions in the Judicature 
Rules, says :—

Now, I think what we have to see here is, what is it that the Judge 
is to lie satisfied of, in order to induce him to refuse to make the order 
for the plaintiff to sign judgment? If he is satisfied upon the affidavit* 
liefore him that there really is a defence upon the merits, it is a matter of 
right unless there lie something very extraordinary (which I can hardly con
ceive) that the defendant should be able to raise that defence upon the 
merits either to a whole or to a part. He may fall-far short of satisfying 
a Judge that there is a defence upon the merits; still he may do so if h»* 
discloses such facts as may lie deemed sufficient to entitle him to defend. 
And that, my Lords, raises another question altogether. There may very 
well lie facts brought before the Judge which satisfies him that it is rea
sonable, sometimes without any terms and sometimes with terms, that the 
defendant should lie able to raise this question, and fight it if be pleases, 
although the Judge is by no means satisfied that it does amount to a 
defence o|Hin the merits.

In Girvin v. Grcpe, 13 Ch.D. 174, Jessel, M.R., at 177. speak
ing of the same rule, says:—

Therefore, the real question is, not the immediate trial of the case, but
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whether there is such a prima facie case that the defendant ought to l»e N. B. 
allowed to have it tried, which is a totally different issue.

It will he seen, therefore, that there are no facts to he found 1912
by the Judge below upon which this appeal turns. The question -----
is whether the facts submitted by the defendant, and which he Balmain

alleges he can prove, would raise a defence which he ought to Neil.
have an opportunity of submitting to a jury in the ordinary r ~—f. 
way. That is a question of law, and the objection raised by 
the plaintiff cannot be sustained.

The defendant’s counsel in support of the appeal contended 
that the Judge erred in allowing the plaintiffs to read affidavits 
in reply. I do not think this objection can lie sustained. That 
is the usual course, and it must be largely, if not altogether, in 
the Judge’s discretion : Davis v. Spence, 1 C.P.D. 719, and Gir- 
nn v. Grepe, 13 Ch.D. 174.

Coining now to the substantial question involved here, ought 
this defendant to be deprived of an opportunity of raising the
defence which by his affidavit he alleges he has? When this
appeal first came before us we directed the return to be sent back 
to the County Court Judge, that he might inform us of his rea
sons for making the order. In answer to that he has sent us 
the following:—

From the reading, I might almost say the spelling out of the affidavits 
in this cause, as well as the presentation of it by counsel for the defence,
I became convinced, rightly or wrongly, that the defendant had no good 
defence to the action on its merits; that any claim he had against the 
plaintiffs was by way of set off for breach of contract on their part in not 
delivering the promised parts of the hay-loader, and of such a defence he 
could not take advantage in this action ns he had not pleaded it, even if 
such a plea would avail him in the County Court: see Finn v. Brou n (1901).
35 N.B.R. 335. 1 found as a fact that the plaintiffs had sold and delivered 
to the defendant, and the defendant had accepted, the hny-loudcr, to re
cover the price of which this action is brought. It will be noted that para
graph 7 of the second affidavit of Geo. E. Balmain, one of the plaintiffs, is 
not specifically denied, and that practically no denial, and in some instances 
no denial at all, is made of the facts and conversation set out in paragraphs 
- anil IV of the affidavit of George W. Jackson. The learned counsel for 
the defendant urged that his client was a man of substantial means, well 
able to pay if he lost the case, consequently I felt that I was neither 
doing an injustice nor imposing a hardship by ordering summary judgment, 
and leaving the defendant to his remedy (if any) by cross-action.

I cannot but think that the Judge of the County Court 
has fallen into the error of disposing of the case on its merits, 
as lie viewed them, instead of confining himself to the prelim
inary issue for his determination, with which his opinion as to 
the real merits of the case had little, if anything, to do. The 
Judge seems to attach great importance to the fact that sec. 7 
of the second affidavit of the plaintiff Geo. E. Balmain, and 
sees. 2 and 10 of Jackson's affidavit, have not been denied or
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N. B. contradicted. The défendant has never had a chance of making
S. (’.
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any specific denial. Those affidavits were made in answer to 
the defendant’s affidavit. So far as the two are inconsistent or

Balmain
contradictory as to material statements—and there can he no 
doubt that they are so—to that extent they furnish the strong
est reasons for not shutting the defendant off from having tiis

Barker. C.J. version of the transaction submitted to the usual tribunal. I 
am unable to agree with the Judge's reasons for making tin- 
order as set out in the closing sentence of his return. No man 
can be deprived of a legal right without having an injustice 
done him.

I have already pointed out that the defendant's statements 
in his affidavit p> to shew, or are intended to shew, two lines of 
defence: (1) t mt the machine never was accepted by him at 
all, and (2) tl at if he has retained it. it was not according to 
the contract, and he is therefore not liable to pay the full con
tract price.

1 do not agree with the Judge that this defence requires a 
plea of or is a set-off in the legal acceptation of that word. It 
merely goes to the amount of damages, that is, in reduction of 
the contract price. Two cases may arise on a sale of chattels— 
one where there is a warranty, and the other where there is a 
contract without warranty. The rule was made expressly to 
avoid the circuity of action which the order in this ease renders 
necessary. It is laid down in Momlcl v. St tel (1841), 8 M. k 
W. 858, and recognized in Church v. Abell, 1 Can. S.C.Ii. 44'J.

In the former case, Parke, B., states the old rule and the 
new rule, which was promulgated in Hasten v. Butter (18tM> . 7 
Hast 479. At p. 871 of the report Parke, B., says :—

It muet, however, lie consiileml, that in all the*»* vases of g«iod< -old 
ami «lelivereil with a warranty, ami work ami labour, a# well as the vane of 
goods agreed to lie supplied according to a contract, the rule which has 
Wen found so convenient is established ; and that it is competent for the 
defendant, in all of those, not to set off. by a proceeding in the nature of a 
«•loss action, the amount of «lamages which he has sustaine«l by breach of 
the contract, but simply to ilefeml himself by shewing how much less the 
subject-matter of the action was worth, by reason of the breach of contract; 
and to the extent that he obtains, or is capable of obtaining, an abatement 
of price on that account, he must W considereil as having receive«l satis
faction for the breach of contract, an«l is precluded from recovering in 
another action to that extent, but no more.

Why should the defendant In* preeluded from giving evidence 
before a jury as to the reduction in the contract price, even if 
he were held liable for the value of the machine? All parties 
agree that the hay-loader was not complete when sold and that 
there were certain fittings required to make it st>. The plain
tiffs say these were furnished; the defendant denies this, or at 
all events that those furnished were sufficient to make the
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machine efficient as it should be. I cannot agree that in such a 
case the rule which allows a summary judgment to be signed for 
the plaintiff has or was intended to have any application.

I think this appeal should Ik* allowed with costs; that the 
order for summary judgment be set aside : and that the defen
dant he allowed to defend unconditionally.

Landry, McLeod, White, and McKeown, JJ., concurred 
with Barker, C.J.

Barry, «T.:—The respondents (plaintiffs below) brought an 
action in the Carleton County Court against the appellant (de
fendant below) for goods sold and delivered, the particulars 
indorsed on the writ claiming for one hay-loader $60. The 
defendant appeared in the action by an attorney, and pleaded 
the general issue of non assumpsit, but no other plea : neither 
did he give notice of any other matter of defence. The plain
tiffs, upon the usual affidavit, took out a summons before the 
Judge of the County Court for summary judgment under the 
provisions of ch. 11G, Con. Stat. 1903, and the learned Judge, 
upon consideration of the affidavit of the plaintiffs upon which 
the summons was granted, the affidavit of the defendant in 
answer and the affidavits of one of the plaintiffs and one Jack- 
son, a salesman of the plaintiff's, in reply, and being satisfied as 
he states, “that the said defendant has not disclosed such facts 
as are sufficient to entitle him to defend the action,” made an 
order authorizing and empowering the plaintiffs to sign final 
judgment for the sum of sixty dollars, being the amount claimed 
by the particulars on the writ to be due, together with costs, 
including the costs of the application, thus really determining 
the merits of the case upon affidavits, and putting an end to 
the action. From this order the present appeal is taken.

The affidavit of one of the plaintiff's upon which the sum
mons for summary judgment was granted, after identifying the 
writ of summons and appearance and plea attached, states that 
“the defendant is justly and truly indebted to the plaintiff in 
the sum of sixty dollars for the price of one hav-loader sold and 
delivered by the plaintiff's to the defendant and at his request.” 
and “in my belief there is no defence to this action.”

The defendant, in answer, swears that he has a good defence 
to the action on the merits; that the plaintiff's did not sell and 
deliver to him the hay-loader mentioned in the affidavit of the 
plaintiff. The affidavit of the defendant then goes on to state 
that the hay-loader was brought to the defendant's farm by the 
plaintiffs’ agent, Jackson, in July, 1910, for the purpose of 
making a sale of the same to the defendant; Jackson and a tra
velling agent of the manufacturers endeavoured to put the im
plement together, and a trial was made of it; it did not work
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satisfactorily, and at the conclusion of the trial defendant was 
asked by Jackson if he would purchase the machine. The de
fendant says he declined to purchase at that time, stating that lie 
was not satisfied with it and pointing out to Jackson and the 
manufacturer's agent certain defects in the material and work
ing of the machine which deterred him from purchasing. Jack- 
son urged the acceptance of the machine, stating that later lu* 
would remedy the defects; the defendant told him that if tin- 
defects were supplied he would consider the question of pur
chase. At the urging of Jackson, the defendant, in the haying 
season of 1910, made a further trial of the machine and found 
that it did not work to his satisfaction. Jackson, a few days 
afterwards, returned with some fittings which he left at de- 
fendant*s and requested another trial; another trial did not turn 
out satisfactorily. Twice in November, 1910, Jackson went with 
further repairs to defendant’s, without, however, putting them 
on the machine. The defendant told him that it was no list- 
leaving the repairs, that he should put them on the machine if 
he wished a trial made of it. In the summer of 1911 the defen
dant told Jackson if he wished him to make any further trial 
of the machine, he had better place it in proper condition, as 
tile haying season was approaching. Jackson stated that he 
could not get a particular piece that was to be used in repair
ing. but was going to get it made. About ten days after tie- 
commencement of the haying season, Jackson brought the piece 
of repairs spoken of and put it on the machine, and asked the 
defendant if he would buy the machine and give a settlement 
for it; this the defendant declined to do until the thing was put 
in proper shape. He says:—

I told Jackson, “When I buy u machine, I want it put in thorough 
repair, amt you know where to get the pieces amt you know what is needed, 
and then make a finish of it before I buy the machine.” The said Jackson 
«lid not then place the machine in what I considered to be proper shape 
in certain other respects, and seemed unwilling to do so, and at length I 
told him that as he «lid not seem disposed to fix the machine up properly. 
1 was tired of having it around, ami that he must take it away, and that 
if he «lid not take it away I would charge him storage for it.

The defendant offered Jackson $40 for the machine, which 
was refused; still another trial of it was made, with th«- same 
result as before; it did not work satisfactorily.

In reply to the defendant s affidavit, two affidavits were pro
duced and read, one by George B. Balmain, one of the plain
tiffs, in which he purports to give a circumstantial account of 
the negotiations that preceded and accompanied what he con
cludes was a sale of the machine to the defendant, and stating 
that Jackson and the manufacturers’ agent had reported that 
the defendant was well pleased with the machine. Mr. Balmain 
also recounts a conversation had between him and the defendant



11 D.L.R.] Balmain v. Neil. m
in which, he says, the latter expresse<l himself as being well sat
isfied with the machine and its working, and that he agreed to 
give a settlement for the machine as soon as some comparatively 
trifling parts were supplied to him. These parts, Mr. Balmain 
says, he sent out later, and requested Jackson to get a settle- 
ment. The other affidavit—that of Mr. Jackson—like Mr. Bal
main’s. contains what purports to he a circumstantial account 
Ih-tween the defendant and the plaintiffs’ agent for the pur
chase and sale of the machine ; besides this, the affidavit in the 
main consists of a contradiction of the statements in the de
fendant's affidavit, so far as those statements relate to the nego
tiations and conversations between the defendant and Mr. Jack-
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The authority for a Judge of a County Court to direct sum- 

man- judgment in an application of this kind, is t« be found in 
secs. 49 and 50 of eh. 116, Con. Stat. 1903, the latter of which 
sections is as follows:—

50. The Judge may, upon return of the summon*, unie** the defendant 
l.y affidavit or otherwise, aatiafie* him that he has a good defence to the 
action, or disclose* such facta as may he deemed sufficient to entitle him 
to defend the action, make an order empowering the plaintiff to sign judg
ment accordingly.

The object of this legislation is, obviously, to prevent fri
volous or vexatious defences being set up and persisted in 
against a just claim, merely for the sake of delay, but it was 
never intended to deprive a defendant of his right to a trial 
by jury, if. in answer to the application, he can shew the exist
ence of such facts as ought to satisfy the Judge that there is at 
least a triable issue between the parties.

O. 14. r. 1 (a) of the Judicature Act, 1909 (taken from the 
English Judicature Rules of 1883) contains provisions almost 
exactly similar to sec. 49 (as amended by ch. 37. 1 Geo. V.) and 
sec. 50 of ch. 116, Con. Stat. 1903. The latter part of that rule 
provides that. “The Judge may thereupon, unless the defendant 
by affidavit, by his own viva voce evidence, or otherwise, shall 
satisfy him that he has a good defence to the action on the merits, 
or disclose such facts as may be deemed sufficient to entitle him 
to defend, make an order empowering the plaintiff to enter judg
ment accordingly.* *

This rule, having the effect of a statute, and secs. 49 and 
50 of eh. 116, Con. Stat. 1903, being in pari materia, ought to 
receive a uniform construction, notwithstanding the slight varia
tion in the language, the object and the intention being the same: 
Murray v. East India Co. (1821), 5 B. & Aid. 204, at 215; what
ever has been determined in the construction of one of them is a 
sound rule of construction for the other: Hex v. Mason (1788). 
2 T.R. 581, at 586.

It has been determined in the House of Lords that Order
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14 was never intended to shut out a defendant who could shew 
that there was a triable issue applicable to the claim as a whole, 
from laying his defence before the Court, or to make him liable 
iu such a case to he put on terms of paying into Court, as h 
condition of leave to defend : Jacobs v. Booth's Distilleri/ (V 
( 1901 ), 85 L.T. 262.

The summary jurisdiction conferred by this order must In* 
used with great care. A defendant ought not to lie shut out 
from defending unless it is very clear indeed that he has no 
case in the action under discussion : Sheppards v. Wilkinson 
( 1889). 6 T.L.R. 13. Summary judgment under this rule should 
not lie granted where any serious conflict as to matter of fact, or 
any real difficulties as to matter of law arises: Ann. Prac. 1912, 
p. 145. The power to give summary judgment under this Order 
is intended only to apply to cases where there is no reasonable 
doubt that a plaintiff' is entitled to judgment, and where, there 
fore, it is inexpedient to allow a defendant to defend for mere 
purpose of delay : Jones v. Stone, 118941 A.C. 122. As a gen
eral principle where a defendant shews that he has a fair case 
for defence, or reasonable grounds for setting up a defence, or 
even a fair probability that he has a bond fide defence, he ought 
to have leave to defend, and a mere contradiction on oath by 
the plaintiff in his affidavit in reply, unsupported by some un
doubted documentary evidence, as an account shewing the bal
ance due, or a letter promising to pay, has been held insufficient 
to deprive a defendant who has shewn a reasonable or probable 
ground of a bona fide defence, of his right to leave to defend : 
Ann. Prac. 1912, pp. 166 ct seq.

Upon the argument before us, Mr. Jones took the objection 
that the Judge of the County Court should not have received 
the affidavits of Mr. Balmain and Mr. Jackson in reply to the 
affidavit of the defendant made for the purpose of shewing cause, 
and he cited the case of North Central Waggon Co. v. North 
Wales Waggon Co. (1879), 39 L.T. 628, where it was held by 
Cockhurn. C.J., and Pollock. B., that where a defendant has 
filed an affidavit for leave to defend under Order 14, the plain
tiff' has no right to file a counter-affidavit, as that would amount 
to trying the case upon affidavit.

But the rule there laid down has not always been adhered 
to. Thus, in Davis v. Spence (1876), 1 C.P.l). 719, it was held 
by Brett, L.J., (721) that the obligation on defendant to “shew 
cause” by necessary implication allows the plaintiff to answer 
the defendant’s case ; and in Oirvin v. (Jrepc (1879). Pi Vli.D. 
174, Jessel, M.R., considered affidavits in reply admissible on 
the language of the rule, and according to the common law prac
tice under Keating's Act and the Chancery practice on inter
locutory injunctions.

This Court has never, by any considered judgment, decided
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whether or not affidavits ill reply are permissible, hut so far as 
I have been able to ascertain, the practice of the Judges at 
Chambers has been to hear everything there is to be said upon 
the subject in order to assist them in coming to a true conclu
sion in regard to the defendant's right to defend.

Objection to the hearing of the appeal was taken by counsel 
for the respondents upon the ground that it was an appeal front 
the decision of the County Court Judge upon a question of fact, 
and under recent decisions of this Court, amongst them Canadian 
Fairbanks Co. v. Edgrtt, 10 K.L.R. 42. 40 X.B.R. 411, an ap
peal in such cases does not lie. I am not at all sure that the 
order appealed from can be said to be a decision upon a question 
of fact ; I should rather be disposed to think that the question 
whether or not the defendant has disclosed such facts as are 
sufficient to entitle him to defend the action, is one of law and 
not of fact ; but if I am wrong in this, there must obviously be 
always a great difference between cases where a Judge lias jur
isdiction to finally decide questions of fact—where he is sitting 
as a trial Judge, without a jury, for instance—and cases where 
he has merely the right to enquire whether there is a triable 
issue to go before a jury or a Court, without proceeding to 
finally determine that issue.

Adapting the language of Lord James of Hereford in Jacobs 
v. Booth's Distillera Co. ( 1001), 85 L.T. 262, to the varying 
conditions of the present case, it is not for a Judge of a County 
Court to enter into the merits of the case at all. He ought to 
make the order for judgment only when lie can say to the per
son who opposes the order, “You have no defence ; you could 
not by general demurrer, if it were a point of law, raise a de
fence here. I think it impossible for you to go before any tri
bunal to determine the question of fact.” I am not expressing 
any opinion whatever upon the merits of the case. It appears 
to me that under the affidavits there is a fair issue to lie tried. 
On which side the chances of success are. it is not for me to 
say ; hut, thinking as I do that there is a fair issue to be tried, 
either by the Judge with a jury, or by the Judge alone. I would 
allow this appeal and send directions to the Court lielow to allow 
the defendant to defend uneonditionally.

'

Appeal allowed.
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Sew Brunswick Supreme Court. Trùil before Barker, C.J. 
January 21, 1913.

Jim. 21.
1. VENDOR AND PVRVHAKRR ($ | E— 27)—CONTRACT TO PURCHASE— RUIHT 10

RESCIND—MI8DESCKIITI0N OP PROPERTY.
A contract purchaser at auction of leaeehold property «Icscribe.l m 

an advertisement of sale as located at “No. 171 Chesley street," was 
entitled to rescind his agreement on discovering that the property 
fronted on an alley and was located 100 feet away from the named 
street; it appearing that the premises were not known by that des. rip- 
tion, except so far as a tenant’s address was improperly given at that 
address.

| Swaisland v. Dearsley, 29 Beav. 430 ; and Stanton v. Tatter sail, i; 
Jur. 967, referred to.]

2. Evidence ($ VI-E—535)—Contract to purchase land—Description of
prophcty— Explanation as to property intended.

in an action to compel defendant to carry out a written agreement 
to purchase leasehold property descrilied as located at “No. 171 ( he*lev 
street,” on his refusing to proceed on discovering that the property 
was located on an alley and not on the named street, oral evidence 
offered by plaintiff to shew that the sale was intended to cover pro|H rty 
not located on Chesley street, was not only inadmissible, but such agree
ment would be void under the Statute of Frauds; no part performance 
of the contract ap;iearing.

f //ififiinson v. Clowes, 15 Ves. 516; and Shelton v. Livius. 2 i . a J. 
411, referred to. |

3. Costs ($ 1—iff)—Discretion—Giving costs.
On dismissal of an action to com|»el defendant to carry out a pur 

chase at an auction sale of land misdescribed in the advertisement of 
sale as being located at “No. 171 Chesley street,” whereas the property 
was situated on an alley, defendant is entitled to costs, where the mis
leading character of the description resulted from the fault of plaintiff 
or his agent, for reliance upon which the defendant was not to blame.

Statement Action to compel the defendant to carry out an agreement 
for the purchase of land, which he repudiated on the ground 
that he had been misled by the description in the advertisement 
of sale.

The aetion was dismissed.
Argument M. G. Teal, K.C., for the defendant :—There are two points: 

first, the defendant never assented ; his mind never went with 
the purchase of the property in the statement of claim. The 
parties were not ad idem, therefore there was no contract to In
ch forced : second, the agreement upon which the action is 
brought, is brought under the Statute of Frauds. It lin ks the 
disclosure or designation of the vendor. The name of the vendor 
or any description of him is not given to satisfy the statute, even 
in the ease of purchase by auction : Candy v. Lindsay, LJ.tj.B. 
481, 3 App. Cas. 459; Chinnock v. Marchioness of Ely. 4 Defl. 
J. & S. 638; Webster v. Cecil, 30 Beav. 62; Calvrrly v. William*. 
i v. s Jr. HO; //"/'/'"<-/, v ('ton > v. 16 Vm .'»!•> v
Hack, 6 Hare 443; Jlickman v. Kerens (1895), 2 Chan. 638;
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Milts v. Sounder son ( 1897), 2 Chan. 534; Murray v. Jenkins, 
28 Can. S.C.R. 565. Second proposition, Statute of Frauds. 
Tin* memorandum is defective ; Williams v. Lake, 2 KI.&EI. 
34!*: Skelton v. Coif, 1 DeG.&J. 587; Potter v. Du/Jield, Ij.lt. 
lh K(|. 4; Williams v. Jordan, ti Ch.D. 517 ; llossiter v. Milhr, 
3 App. Cas. 1124; Jarrett v. Hunter, 34 Ch.I). 182; Donnison 
v. /'<»/»/<*’ Co/f Co., 45 L.T.K. 187.

,/. It. .1/. Baxter, K.C., for the plaintiff ;—The Statute of 
Frauds, under the pleadings, cannot In* raised. Williams v. 
/jIïât, 2 Kl. & El. 349, and Skelton v. Co/f, 1 DeG.&J. 587, arc 
not eases of auction. In Potter v. Du/field, L.R. 18 Eq. 4, you 
<lo not find the name of either plaintiff or defendant in the 
memorandum. Duffield was not the vendor. Chinnock v. .l/nr- 
eliioness of Ely, 3 App. Cas. 459, not applicable. Not a ease by 
auction. Jarrett v. Hunter, 34 Ch.I). 182, in the present mem
orandum, there is not the indefiniteness that there is in any of 
the others. Donnison ease not a ease of auction. After he has 
deposited the cheque he is too late: Webster v. Cecil, 30 Beav. 
62.

Barker, C.J.:—'The plaintiff is the assignee of certain lease
hold premises situated in that part of the city of St. John which 
formerly was a part of the town of Portland. The lease which 
was made in 1906 contains the following as the description of 
the premises :—

All that lot, piece ami parcel of land lying and l»eing in the lonn of 
lortlnnd aforesaid situate on the southerly side of the alley way running 
westerly from the Short Ferry road and known and distinguished in series 
ol plans of division of land In-longing to the estate of the late Susanna 
1'etvrs, deceased, among the heirs on file in the ofiiee of the registrar of 
deeds and wills in and for the eity and county of Ht. .lohn by the letter 
I anil the numln-r three (3), the same Wing 7fi feet front on said alley 
way and running back forty feet.

The lot thus demised is n lot having a frontage of 75 feet 
ou a certain alley and extending back 40 feet, and this is the 
description of it in a lease made only six years previous to the 
events which have given rise to this action. Under the plaintiff's 
direction, F. L. Potts, an auctioneer doing business in St. John, 
advertised the sale of these premises at auction in the newspapers 
as follows :—

- tenement house and small house, No. 171 Chesley street, cheap lease
hold at 20 per year. By auction the nWve property will be sold at 
’led.I-* * 'orner Saturday morning at 12 o'clock.

At the time named the property was offered for sale, and it 
"its knocked down to the defendant for the sum of $975. lie 
then signed a bidding paper which contained the advertisement 
I have just given and the following:—

Terms of sale of al>o\e advertised leasehold property is sold on the fob
20—11 0.1. a.
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NB lowing terniH anil conditions: The purchaser to pay 20% of the purchase
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price at the time of the property living knocked down, to the auctioneer, 1 
L. I'otts, and signing this bidding paper; the balance on surrender of i 
at the oflice of F. L. Potts, 0Ü (lermnin street, on Wednesday inomiim. the

PoRTK.lt Sth day of May, at 11 o'clock. Should the purchaser fail to comply with 
the above terms the property may again lie put up and sold, and any loo 
made thereby will bo deducted from the deposit made by the purchaser.

Barker, C.J. The property sold free of all taxes, and water rates up to December 31, 
1911. Uround rent from May 1st, 1912; the purchaser to receive all rents 
from May 1st, 1912.

1 bid for tho above property $975.
(Signed) Bart. Rookiiv

This sale w«hh made on Saturday, the 4th of May. The ■]. 
fendant signed the bidding paper and gave u cheque for the 
25%- required by the conditions of the sale. The defendant 
made the purchase without making any inspection of the prem
ises, and although he had in a general way a knowledge of pro
perty on Chesley street, he did not know precisely where No. 
171 was. lie accordingly went down to ascertain what he hail 
bought, and on enquiry he found that the lot on which tin- lions.- 
was numbered 171, fronted on an alley and was some 100 feet 
from Chesley street. In other words, the lot sold ami described 
as lot “No. 171 Chesley street” was a lot from which there was 
no access to Chesley street, which did not front on that street, 
which was 100 feet or so distant from that street and fronted 
on an alley which has no name, unless the local one of "slab 
alley” can Ik* so considered. The defendant then went to the 
auctioneer, said that he had been misled by the description, 
stopped payment of the cheque and repudiated the transaction. 
This action is brought to compel him to carry out his contract, 
and in order to succeed there must, among other things, Ik- a 
written contract signed by the defendant specifying what the 
property is which the defendant agreed to purchase. The con
tract which carries out the description of the property as adver
tised and offered for sale is for the sale and purchase of a "2 
tenement house, and small house, No. 171 Chesley street.” Th- 
defendant swears, and 1 have no hesitation in accepting his state
ment. because I should have done the same as he, that lie sup
posed the houses opened on or fronted on, or, to use a usual 
phrase, were on Chesley, one of the well known public streets of 
the city, with the city water pipes laid through it for the cun 
venience of residents. Was he justified in purchasing on that 
basis? And if mi, upon what principle can this Court <'<mi|k-l 
him to pay his money for a two tenement house situated down ;• 
nameless alley and not within a hundred feet of Chesley street, 
where there is no water supply. In Swa island v. lharslnj,2S 
Beav. 430, the Master of the Rolls, speaking of a ease of mis
take, says:—

But the principle upon which this Court procoe-l* in caws of mistake
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i» thi*<: If it appears upon the eviilenee that there was in the description N. B.
of the property n matter in which a person might bond fidr make n mis- ——
take, ami he swears positively that he did make such a mistake ami his 
eviilenee is not disproved, this Court cannot enforce the specific perform- 
once against him. If there appear in the particulars no ground for the Porter
mistake, if no man with his sense* nl out him eonld have misapprehended r.
the character of the parcels, then I do not think it is sufiicient for the Roosrs.
purchaser to swear that he made a mistake eir that he did not understand narkvr c J.
what he was about.

This is not exactly a east1 of mistake. There is none, so far 
as the <lerendant is coneerned, for he was quite right. I think, 
in treating a property described for purposes of sale as being 
No. 171 Chesley street as a property on Chesley street. The 
plaintiff knew that the property was not on Chesley street, for 
her own lease described it as having a frontage of 7.1 feet on 
this alleyway, and makes no mention either of Chesley street or 
any number on it.

In Stanton v. Tat tenait, 17 Jur. 967. the purchaser filed a 
hill to set aside the contract and for a return of his ' " , It
was also a sale by auction ami the property was described as a 
freehold estate, “being Nos. .18 on the north side of Vail Mall, 
opposite Marlborough House,” ete. The house sold was not on 
Pall Mall at all, and on this, with other grounds, tin* plaintiff 
sought to get rid of the contract. Sir J. Stuart, V. C., held that 
he was entitled to a decree. He says:—

If the plaintiff in this case had at once taken the objection ns to 
the misdescription of the house as being on the north side of Pall Mall, 
he would have been entitled to avoid the contract on that ground. I am 
hound to hold that the contract must lie rescinded oil the plain principle 
that what was presented to the purchaser as coming within the terms of 
the contract in the particulars, is something entirely different from what 
the ordinary construction of such a contract would Ik*. I think, therefore, 
that the plaintiff must In* relieved on the principle that a man. when he 
purchase*, must have property which answers the description by which 
he contracted to buy.

Another view was put forward, upon which it is sought to 
sustain this action. In section two of the statement of claim it 
states that the property in (portion “is known as No. 171 
Chesley street in the city of St. John.” And the argument is, 
that as the property is known by that name and was advertised 
and sold by that name, a conveyance by that name would carry 
the title, and the contract must therefore be carried out, the 
words “Chesley street" being id* no importance under the 
maxim falsa tlnnonstratio non tntcci. I do not think the evi
dence at all sustains any such contention. There were only 
three witnes-es sworn; of these two. that is. Potts and the de
fendant, knew nothing whatever about the property, and the 
third. Porter, the plaintiff’s agent, does not seem to have known 
much more, though he said it was on Chesley street. When 
Porter went to Potts to give instructions for aih'ertising the pro-

3
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perty he was naturally asked where it was. To this Porter said, 
“On Chesley street”; but in order to get the street number they 
took the name of one of the tenants and found on reference to 
the directory for 1911 that his address was ”171 Chesley 
street.” Putting the two together, the property was advertised 
as ” 171 Chesley street.” No tenant of the premises, no resident 
in the alley, for there were other houses there, no one at all. was 
produced in order to shew that this property was ever known as 
“171 Chesley street.” That it was on Chesley street was a mis
representation of the plaintiff’s agent, to the auctioneer, and 
that it was ‘‘No. 171 Chesley street” was simply an invention 
of the man who got up the directory. It is also claimed that 
at the sale and before the bidding had commenced, the auctioneer 
in reply to a question by the defendant as to what he was sell- 
ing. told him that it was a property on Chesley street, and 
referred him to the eity directory. The defendant denies that 
any such reference was made, at all events in his hearing. In 
my view it is unimportant whether any such reference was made 
or not. The sale was made and the contract now sought to lie 
enforced was signed after the enquiry was made and answered 
by the auctioneer. That contract describes the property as “No. 
171 Chesley street.” There is neither doubt nor ambiguity 
about these words, either as to the street or the number. It is 
a plain contract for the sale and purchase of a property en 
(’hesley street. And if it is sought by way of reference to a 
directory or otherwise to alter or qualify the language of the 
contract so as to convert it into a contract for the sale of pro
perty not on Chesley street at all, evidence for that purpose 
would not only be inadmissible, but the plaintiff would be rely
ing on a new contract of which there is no record in writing 
signed by the parties as required by the Statute of Frauds and 
of which, therefore, no oral proof could be given except in eases 
of part performance: lligginson v. Clours, 15 Ves. 510; Slulton 
v. Livius, 2 C.&J. 411. It was also contended by the defen
dant’s counsel that this contract does not comply with the Stat
ute of Frauds, as it does not contain the names or the contracting 
parties or sufficiently identify them. In the view I have ex
pressed on the first point it is not necessary’ to consider the other.

As to the costs, this is not a case of mutual mistake where 
each party may well pay his own. The plaintiff and those who 
were acting for her seemed to have caused all the trouble. The 
plaintiff's agent described the property as on Chesley street. 
Her lease shews this to be incorrect, and there is no one. if seems 
to me, whose attention could be directed to the property and its 
situation without his knowing that to describe it as was done in 
this advertisement must necessarily lie misleading. No doubt 
there was no such intention, but the result is the same.

The plaintiff’s bill must be dismissed and I think with costs.

Action dismiss»(I-
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TUCKER v. MASSEY. B. C.
British Columbia Court of Appeal, Macdonald, CJ.A., Initui, Martin, and ç_ \ 

Gallihrr, JJ.A. April 4, 1913.

1. Bbokebs ($11 B—12)—Riuht to commission—Half interest in seal — 
estate. Apr. 4.

A emit met by defendants to pay plaintiff a broker's commission on 
all such sales respecting a townsite owned by defendants as should be 
effected through his introductions, does not limit the right to commis
sion to sales of lots made to a company in contemplation as prospective 
purchasers when the contract was made, and entitles plaintiff to a 
commission on an accepted sale of an undivided half interest in the 
townsite made through his introduction, especially where all the initial 
transactions negotiated were merged into the final sale.

[Hurchell v. Cowrie d* Blockhouse Collieries, [1910] A.C. 014, and 
Stratton v. Vachon. 44 Can. 8.C.R. 395, distinguished ; see also Anno
tation on real estate brokers’ commissions. 4 D.L.R. 531.]

Appeal by the defendants from the judgment of Morrison. Statement 
and a jury in an action for commission alleged to lie due in 

respect to a sale of an undivided half of a townsite brought alunit 
by the plaintiff.

The appeal was dismissed, Galuiikr, J.A.. dissenting.
S. S. Taglor, for the appellants.
Craig, for the respondent.

Macdonald, C.J.A.:—The plaintiff recovered judgment iiecdoMid. 
against the defendants other than the defendant Garvey, who 
wa*. dismissed from the action during the trial, for an amount 
represented hv 10 per cent, of the price for which the defendants 
sold an undivided half interest in the IIays|>ort townsite through, 
as the plaintiff claims, his instrumentality. The defendants had 
purchased the said townsite for speculation. The plaintiff and 
the defendant Massey met, and as the result of a conversation 
they then had with respect to the Hay sport townsite. Massey, 
according to the plaintiff’s evidence, agreed to pay him 10 per 
cent, commission “on all such sales as should lie effected through 
his ithe plaintiff’s) introductions.” The jury fourni that the 
agreement between the juirties was “that the plaintiff was to 
receive 10 per cent, commission on sah*s effected through parties 
introduced to the defendants by the plaintiff. Plaintiff having 
introduced one Somerset Finch, the jury found that the sale in 
question was “the result of the introduction of Finch by the 
plaintiff to the defendants.”

I think the fair inference from the evidence is that all par
ties understood that Finch was simply a promoter, and that if 
any business were done by reason of Finch’s introduction, it 
would lie done with persons in England through the efforts and 
connections of Finch. After the introduction Finch agreed to 
purchase four lots on the representation of the defendants that
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B. C. it would lie advisable to secure at once some portion of the water
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frontage in the townsite. I think it cannot he doubted 1 li.it the 
purchase of these lots was regarded by all parties as merely an

Massey.

initial one, because shortly afterwards Finch obtained an opt in» 
to purchase eight other lots ; then sixteen others, and on tic day 
upon which lie obtained the last mentioned option, he obtained

Macdonald, 
O.J.A.

a further option to purchase a considerable portion of the tiwn- 
site at a price of $100,000. Finch then early in 1010 wmt to 
England, and busied himself in promoting a fishing company to 
take over his options and carry on its business at 11 ay sport, lit* 
kept in touch with the defendants, as the correspondence slews, 
ritimately on July 3, 1011, he cabled to the defendants to the 
effect that negotiations were under way with the Alberta Land 
Company, Ltd. Thereupon the defendants replied that defen
dant Freer would leave at once for Ixindon, which he did. On 
his arrival he interviewed officers of the Alberta Land Company, 
Ltd., the result being a sale to that company with the concur
rence of Finch of an undivided half interest in the 11 ay sport 
townsite. Some other rights or options of no apparent value 
controlled by Finch were included in the sale, but if they affected 
the purchase price, and therefore the amount of commission, the 
point is not raised in the notice of appeal as I read it.

It was argued on behalf of the appellants that the agree
ment to pay the plaintiff a commission ought to be held to he 
limited to sales of lots to a fishing company for the purposes 
of their industry, whereas, as was contended, the side to the 
Alberta Land Company, Ltd., was of an entirely different char
acter, and was not in contemplation of the parties when the 
commission agreement was entered into. No doubt it was to a 
fishing company that plaintiff expected*sales would hv made as 
a result of his introduction of Finch, but the agreement was not 
expressly limited to such. The defendants were content to 
promise a commission on all sales which might result from 
plaintiff’s introductions, without restriction as to the character 
of the interest sold. Hut assuming that in the circumstances 
the narrow construction contended for by the appellants ought 
to he placed upon the agreement, yet I think it cannot be said 
that the jury was not at liberty to conclude from all the evi
dence and circumstances of this case that the sale finally effected 
was one falling within the purview of such an agreement. It 
was not seriously suggested that the initial purchase of four lots 
was all that could come within the commission agreement. Had 
the other eight lots or the sixteen lots been purchased. I do not 
think the defendants would have ventured to argue that the 
plaintiff ought not to have his commission on their purchase 
price. I think this is also true of the large block agreed to lie sold 
for $100.000. Now, all these initial transactions were merged 
in the final agreement with the Land Comixmy. The agreements
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executed at the time of that sale, first by the defendants and 
Finch, in which the defendants undertook to allot to Finch cer
tain shares in a projected company to operate at llaysport in 
consideration of Finch agreeing to “transfer to the Alberta 
Land Company, Ltd., and Messrs. Massey and Freer jointly, 
with a view to the establishment of a fishing industry at llays
port. all the rights and concessions he possessed.” including the 
lots and options above mentioned, and the references in the 
agreement of sale with the Land Company, of the intention of 
that company “to promote and form a company with limited 
liability in England or in Canada, with the object amongst others 
of acquiring and taking over from the proprietors the whole or 
some part or parts of the properties and rights hereafter to be 
acquired by the proprietors as aforesaid, with a view to the de
velopment thereof,” are indicative of the purpose to which the 
purchaser proposed to devote either the whole townsite or a sub
stantial part thereof.

The main distinction between this case and such cases as 
Burchell v. Qovorie <C* Blockhouse Collieries, Ltd., [1910] A.C. 
G14, and Stratton v. Vachon, 44 Can. S.C.R. 395, is that here the 
subject-matter to be sold was not definitely ascertained at the 
time the commission agreement was made in this sense, that no 
limit was placed upon the number of lots or the quantum of in
terest which might be sold as the result of the plaintiff's intro
duction. Had the agreement been that the plaintiff should be 
paid a commission on the sale of a half interest in the townsite 
effected by a person introduced by him. there could, I appre
hend. be no doubt about his right to recover; the defendants, 
however, left the matter at large. There was no break in the 
continuity of the efforts of Finch and of the defendant’s assent 
thereto from the beginning until the final sale. It cannot, there
fore. I think, be said that the latter was a new and independent 
transaction.

I am unable to say that the verdict is wrong, and therefore 
the appeal must be dismissed.

C. A.
1913

Irving, J.A.:—I would dismiss this appeal. 1 am satisfied 
that the question in issue was as to the 10 per cent, on $20,000. 
and that the jury had that in view, and that their answers are 
to be read in that connection. The answers on pp. 45 and 12 
support the fourth finding of the verdict. Finch’s 5 per cent, 
was in consideration of his giving up his interest.

Martin, J.A. ;—I concur in the opinion that there was evi
dence to go to the jury. I hesitated for some time, in deference 
to the view taken by my brother Ualliher, for whose opinion in 
these matters I have great respect, but I find that on re-perusing 
the evidence for the third time I cannot escape from the eon-
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elusion that the ease was properly left to the jury. It must h,* 
borne in mind that the agreement, as set up, was a general one, 
for the sale of all the lots in the townsite. The plaintiff was 
authorized to dispose of them all, and while it is perfectly true 
that he introdueed Finch, who was admittedly a promoter, not a 
purchaser on his own account, to the* owners as a person who 
would buy only at the time, as they thought, lots for tin* estab
lishment of a fishing industry, yet even though the introduction 
was on that basis, it would not, of the language employed, pre
vent the plaintiff recovering if, by any chance, Finch were to 
expand his ideas and purchase entirely apart from his original 
intention as to the fishing industry, another block of lots in the 
same way, say for the purpose of establishing a lumber industry. 
And e.g.. if the plaintiff at the same time had introduced another 
man representing a lumber industry who had come to buy and 
had bought lots for that sole purpose, and also bought more lots 
on his own account because of what lie heard Finch say respect
ing his fishing project, the plaintiff would be entitled to his com
mission. It is all a question of degree of remoteness, and it was 
for the jury to say what moaning was to be attached to the in
tention of the parties in the special circumstances. Subsequent 
events, 1 think, shew that even though the ideas of Finch were 
expanded, they were not very far from what was originally con
templated. The statements of Tucker at pp. ti, 7 and 8. and of 
Garvey at pp. 44 and 45, largely support this view.

Galljhkr, J.A. (dissenting) :—The question narrows itself 
down to the consideration of whether the plaintiff was the causa 
causans, or merely the causa sine qua non of the sale which took 
place.

The authorities to which we have been referred after all go 
to emphasize the fact that the determination of this question 
depends largely upon the particular facts and circumstances of 
each case.

The jury have made two important findings of fact:—
1. That the plaintiff was to receive 10 per cent, commission 

on sales effected through parties introduced to the defendants 
by the plaintiff.

2. That the sale to the Alberta Ijand Company was the result 
of the introduction of Finch by the plaintiff to the defendants.

These findings, if 1 may use the expression, seem to me to be 
half truths, or to put it in another way, they may 1m* construed 
in a limited sense or in the fullest and broadest sense that tin* 
words can be used.

If construed in their limited sense, viz., that had it not lns*n 
lor the introduction of Finch to the defendants, the sale might 
never have come about, and in that sense is due to the introduc
tion, it may very well be that the evidence warrants such a
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finding, but that in itself is not sufficient to entitle tin* plaintiff Bc 
to succeed. a A.

On the other hand, if it is intended to be and is to In* eon- 1913
strued in its broadest sense, that to my mind cannot be done ----
without giving full effect to the facts and circumstances sur- Iccker 
rounding the initiation of the dealings and the introduction of Massey. 
Finch, and having regard to what was in the contemplation of aall^7'J A 
all parties when the agreement for commission was made. (diwenting)

As I regard that part of the evidence, if these facts and cir
cumstances entered into the consideration of the jury, and they 
should, they would not be warranted in coming to the conclusion 
they did if their findings are to l»e interpreted in their broader 
sense.

Taking the evidence of the plaintiff himself. At the time 
when Finch was introduced to the defendants, and when the 
agreement for commission was made, there was nothing in the 
contemplation of any of the parties other than that Finch, who 
was in touch with capital in England, was introduced to the de
fendants for the purpose of inducing that capital to establish a 
fishing industry on the Haysport townsite, owned by the defen
dants, and for the purchase of such lands as might In* necessary 
in connection therewith. This is evidenced by the nature of 
their first transaction, and purchase of four lots. Moreover, the 
plaintiff says he never regarded it as a real estate proposition at 
all. but only as in connection with the establishment of fishing 
industries.

Nor do I think the subsequent options nr agreements between 
Finch and the defendants, and which he unsuccessfully endeav
oured for two years to carry through, alters the position for 
the deal that eventually went through was one of a different 
character entirely to that contemplated when any agreement 
for commission was made, living one not only for the establishing 
of a fishing industry, but for the exploitation of the townsite as 
a real estate proposition by the expenditure of large sums of 
money, and was for a half interest in the townsite, and not for 
the acquiring of any particular portion of the tiwnsite for a 
fishing industry.

It may he, though I express no opinion thereon, that the 
plaintiff is entitled to commission on such portion of the pur
chase moneys as an* applicable to purchases in connection with 
its fishing industry, but then* is not sufficient evidence before us 
upon which we could intelligently deal with that.

In my view there is, under these circumstances, no appre
ciable difference between the right to commission on the whole 
transaction here and in a case of. say, this kind : Supposing after 
Finch had been introduced for the purpose before set out, and a 
commission agreed upon as before stated, valuable oil springs 
or minerals had been discovered on the property, and tin* Alberta

^
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Land Company, who had been introduced to the defendants by 
Finch, decided that in addition to purchasing such lands as they 
might require for the purpose of their fishing industry, they 
would go in with the defendants for developing these oil springs 
or minerals, and paying perhaps large sums of money for an 
interest in these, could it he said in view of the nature of tin- 
transaction between the plaintiff and the defendants when Finch 
was introduced, and of what was then in the contemplation of 
the parties when the promise for commission was made, that 
the plaintiff would be entitled to commission on the sales of the 
oil and mineral interests?

If it can, it is carrying it farther than I am prepared to 
go, and it would be difficult to prescribe a limit beyond which 
the plaintiff might not go in claiming commission, through the 
various ramifications that might ensue in dealing with the pro
perty.

For these reasons I am. with great respect, unable to reach 
the same conclusions as my learned brothers.

The appeal should be allowed, and the action dismissed with 
costs, but under the circumstances without prejudice to the plain
tiff if he may be so advised to bring an action for the recovery 
of commission in respect of so much of the transaction ns is 
connected with the establishment of the fishing industry.

Appeal dismissed, Galliher, J.A., disse nlinij.

HUGHES v. EXCHANGE TAXICAB AND AUTO LIVERY, Limited.
AlunUoba King's Bench. Trial before Macdonald, J. May 3, 1913.

1. Automobiles ($ HI H—262)—Duty to slow up—Taxicab companies
—INJURY TO PASSENGER—PlIIMA FACIE NEGLIGENCE.

A taxicab driver’s act in running into an upright post plainly \is 
ible, resulting in injury to a passenger, xvus primA facie negligent, 
where while running at eonsidernble speed he turned quickly to correct 
a mistake in turning into u wrong street.

2. carriers ($IIG—70)—Measure of care required—liability for
INJURY TO PASSENGERS.

A carrier of passengers is liable only for negligence and not as an 
insurer of their safety.

3. Damages ($ III I—165) — Measure — Torts — Personal injury —
Amount recoverable.

$300 is reasonable compensation for negligent injury to a taxicab 
passenger, sustained by being thrown against the glass separating tho 
driver from the passenger’s compartment, where his pecuniary loss 
aggregated $173, though he xvas permanently scarred to a slight extent, 
measuring on the basis of the substantial injury suffered.

Action for damages resulting from injuries sustained by 
being thrown against the glass separating the driver of a taxi
cab from the part in which passengers are carried, when the taxi
cab ran into an upright post.

Judgment was given for the plaintiff.
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J. K. Sparling and F. Sparling, for the plaintiff.
F. J. (l. McArthur, for tin* defendants.

Macdonald, J. :—The plaintiff on tin* early morning of 
January 1. 1913, engaged a taxicab from tin- defendants to drive 
him with two companions from 337 McDermott avenue to his 
home. 325 Lipton street, in the city of Winnipeg.

The driver (an employee of the defendants), evidently 
thinking he had arrived at Lipton street, turned into Burnell 
street, and almost immediately upon turning and discovering 
his mistake, turned quickly to correct his error and in doing so 
ran into an upright post, and in consequence of the impact the 
plaintiff was thrown against the glass partition which separates 
the passengers from the driver and sustained injuries for which 
he claims damages.

The driver was driving at considerable speed and it seems to 
me he did not use proper judgment in handling his car just be
fore the accident. The post was plainly visible and his run
ning into it was clearly prima facie negligent. He has attempted 
to lay the hlame upon the plaintiff and his companions, hut his 
version of it I do not accept. That he was the sole cause of 
the accident I am absolutely convinced. It is true that a carrier 
of passengers is liable-only for negligence and not as an insurer 
of their safety, but in this case there was negligence for which 
the defendants are responsible.

The damage to the plaintiff, however, is not serious. True 
he is permanently scarred to a slight extent, but the damages 
must be measured on the basis of the substantial injury he has 
suffered. He lost two weeks of his time, incurred medical ex
penses, and had some clothing damaged, amounting in all to the 
sum of $173.

Three hundred dollars would seem to me a fair and reason
able compensation for the damage sustained, for which amount 
there will he judgment for the plaintiff, with County Court 
vests and without a right of set-off.

MAN.

K. B
mu

Fxchanc.e 

Li very, Ltd.

Macdonald, J.

Judgment for plaintiff.
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PETTIT v. CANADIAN NORTHERN R. CO.
(Decision No. 2.)

Manitoba Court of Appeal, Howell, CJ.M., Perdue, and Cameron, JJ.A 
May 6, 1913.

1. Damages —186)—Death—Pain and suffering—Accidental
death—Recovery by decedent \s family—Elements.

In an action by the widow and administratrix of the decease.I for 
damages under the Manitoba Act, for compensation to families of per 
sons killed by accident (K.8.M. 1902, eh. 31), the measure should lie 
for the widow's pecuniary loss sustained because of the death, in a sum 
that will give her the physical comfort which she had at the tim.' d' 
her husband’s death out of his labour and earnings to Ih> continued 
during the expectancy of life, subject to the accidents of health and 
employment ; but not covering the physical and mental suffering of ill.* 
deceased nor the mental sufferings of the plaintiff for the loss of her 
husband.

(Blake v. Midland, 18 Q.B. 93, and C. V. 11. Co. v. Robinnon, 14 t ;ia. 
8.C.R. 105, referred to; Pettit v. Canadian Xorthern R. Co. (No. 1 7
D.L.R. 645, varied.]

2. Statutes ($ IIC—120)—Statutes adopted from England—Keek- . k
English decisions.

A statute practically copied from an English Act is taken subjeet to 
judicial decisions upon it given in England.

[Trimble v. Hill, 5 A.C. 342, referred to; Pettit v. Caimdian A- h 
ern R. Co. (No. 1), 7 D.L.R. 645, varied.]

3. Damages ($11113—187)—Death—Iaiss of services — Accidental
death—Recovery by decedent’s family—Excessive ness.

$5,000 is an excessive recovery by a surviving wife under the Ma ni 
toba Act (R.8.M. eh. 31) for accidental death of her husband, and the 
recovery should l>e reduced to $3,000, where he was 65 years old and 
earned only $45 monthly, and she was 57 years old, though he was 
apparently a strong, healthy man.

[Rowley v. London, L.R. 8 Ex. 221, and Lamonde v. (1. T. R. Co.. 
16 O.L.R. 365, referred to; Pettit v. Canadian Xorthern R. Co. (No. 
It. 7 D.I..K. 648, varied.

Statement Appeal by the defendants from judgment of Prendergast.
J., Pettit v. Canadian Northern II. Co. (No. 1), 7 D.L.R. 64"), 
awarding the plaintiff $5,000 damages.

The appeal was allowed in part, the damages being reduced 
to $3,000.

O. II. Clark, K.C., for the defendants.
W. II. Trueman, for the plaintiff'.

The judgment of the Court was delivered by 
Howtu. c.j.m. Howell, C.J.M. :—The judgment of the learned trial Judge 

should not be disturbed except as to the amount of the damages, 
and the matter was reserved solely upon this branch of the case.

The action is for damages under the Manitoba Act for com
pensation to families of persons killed by accident, R.S.M. eh. 
31. This Act is practically a copy of the English Act known 
as Lord Campbell \s Act.
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The action being only for the purpose of making pood to man 
tlie survivors the financial loss sustained by them because of the A
death of the bread winner, the physical and mental suffering of 1913
flic deceased is not a factor to be considered. It might well be •—
urged that the suffering or sorrow of a dependent wife should * F/j7'T 
be considered and a solatium allowed her in estimating her loss; Canadian 
but under the Knglish Act this question has been disposed of N^hthern
adversely to the plaintiff in the case of Blake v. Midland, 18 __Ü'
Q.B. 93. It is there held that the damages must be limited Howoii. c.j.m. 
to the pecuniary loss sustained because of the death, and at 
page 112 the following language is used ; “They (the jury) could 
not take into their consideration the mental sufferings of the 
plaintiff for the loss of her husband.” Reven on Negligence 
at 185 refers to this case as the English law at the present day.
Our province has practically copied this Act, and we therefore 
take it. subject to the judicial decisions upon it given in Eng
land; Trimble v. Hill, 5 A.C. 342.

The English Act in practically the same language was en
acted in the Province of Quebec, and in an action under it the 
Supreme Court in C. P. R. Co. v. Robinson, 14 Can. K.C.H. 105, 
applied the rule as to assessment of damages laid down in Blake, 
y Midland, is Q.B. 98.

It seems to me clear that in this action the plaintiff’s dam
ages must be limited to her actual financial loss from the death 
of her husband. She was at the death 54 years old. and he 
was about 65; was earning $45 per month, and was apparently 
a strong, healthy man, practically never ill. There was no evi
dence as to the probable duration of the life of this strong, 
healthy man of 65, as there was in Rowley v. London, L.R. 8 Ex.
221. and as I assume there was in Lamondr v. G. T. R. Co., 16 
O.L.R. 365. In this last case the following language is used :—

I have only to assess the unmnges to which the plaintiff in entitled.
The deceased was sixty-five years old nnd his wife sixty three; his wages 
were *1.10 n day, Sundays and holidays included, and his expectation of life 
was eleven years. Nine hundred dollars seems to me a reasonable sum at 
which to assess the damages.

With the very greatest respect for this distinguished Judge.
I would have been more liberal. The amount he granted was a 
stun equal to the whole wages for two and a quarter years.

The plaintiff is entitled to her pecuniary loss, that is, a sum 
that will give her the physical comfort which she had at the time 
of her husband’s death out of his laltour and earnings to be eon- 
tinued during the expectancy of life, subject to the accidents of 
health and of employment. I will venture to say that without 
the assistance, protection and society of her husband, she could 
not purchase the same comforts for lews than it cost the two to 
live together. If the husband had been in life merely her watch 
dog. and if that was a pecuniary advantage to her, then why not 
damages for this loss?
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MAN- I fully realize all the dillieulties referred to by many eniiii-
q ^ out Judges in the past as to the assessment of damages in such
1913 cases as this; but the dillieulties must be faced. These two
-----  people lived together in holy partnership for more than 20

Ikmm years, and I shall assume that each comforted, assisted and pro.
Canadian teoted the other, and incidentally the money which he brought
N~ into the partnership still further assisted in the battle of lit,

J__1' In my view of the matter something beyond mere mortality
noweii. c.j.m. tables and actual earnings may In* considered.

Putting myself in the |xwition of a jury in this ease, and 
without giving further reasons, 1 would assess the damages at 
$3,000, and in this respect I differ from the learned trial Judge. 
1 cannot find evidence that would justify the assessment of 
$5,000. It is not a question of demeanour of witnesses, but con- 
elusions to be drawn from urn d facts. Perhaps the sor
row and sufferings of the plaintiff was an element considered in 
finding that amount.

The judgment against the defendants will be redit....I t"
$3,(HH), and there will lie no costs of this appeal.

Judgment tu toie rvditnil.

ONT.

8.C.
1913

May 29.

8HEARDOWN v. GOOD.

Ontario Supreme Court (Appellate Diriuion), Mu lock. CJ.Er., (Ini..
Sulherlaml, amt Leitek, JJ. Map 29, 1913.

1. SPEcine CKuroKMante (t I B—30)—Contract rou sale ok land iimi>
SION OK MATERIAL TERM—CONCEALMENT OK.

8|M>cific performance of a contract for the sale of Inml will !*• re 
fnseil where the vendor was le»I to lielieve liv her agent and !•> fbe 
vendee on signing the contract that a clause had lieen inserted therein 
in accordance with the agreement lietween the vendor and the vendee, 
that the former might recede from the bargain within ten days if she 
desired to do so.

2. Fraud and dkckit ($ II—fi)—contract—omission op material terms
—CONCEALMENT OK.

It is n fraud for the agent of a vendor and the vendee in a contract 
for the sale of land to conceal from the vendor the omission from the 
contract of a clause |iermilting the latter to reeede from the bargain 
within ten days, which was to In» emlwdied in the contract.

Statement AlTKAb by the plaintiff from the judgment of Liitehford. .1.. 
dismissing the action with costs.

IV. rtaxton, for the plaintiff.
L. V. Me Heady, K.(\, for the defendant.

■uthvrlend. J. The judgment of the Court was delivered by Srrm.m xxn. 
J. :—The action is by the assignee of a purchaser against the 
vendor for specific performance of a written agreement for the

D7D
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wile of land. The unwilling vendor assorts as a defence that a 
term was to he included in the writing permitting her to recede 
front the bargain within ten days.

The learned trial Judge has found that the vendor under
stood from the real estate agents who acted for her and for the 
purchaser respectively that such a clause was to lie embodied in 
the contract which she signed. He credited her testimony where 
it conflicted with theirs, and came to the conclusion “that there 
was not that fairness and e jr” between them and her 
“which should exist to warrant the Court in decreeing specific 
performance.” The omission of the term referred to was. in 
effect, a fraud perpetrated upon the vendor. The document 
should be read and const rued as though it contained it.

The exercise of jurisdiction in such cases is a matter of 
judicial discretion, and “much regard is shewn to the conduct of 
the parties”: Lamarr v. Dixon, L.K. I» II.L. 414. 423: Coi'nitru 
v. Mr it an, 22 O.K. 1. at p. 9.

In view of the findings of the trial Judge. I think that the 
judgment cannot lie disturlied, and that the appeal should lie 
dismissed with costs.

A piual ilium instil.

ONT.

s. c.
1013

Hhkardown

Sutherland. J.

LAROSE, BELL A PARR v. WEBSTER.

tIbrrla Supreme Court. Trial before Simmons, .7. l/»i»/ It, 1013.
1. ( ONT»ACTS (t M 1* 4—1 S3)—CONRTKITTION CrtNTKAVTs MkUK AI. AND 

HOKPITAI. kxpknhks—Riuiit or hcbcontractokh to KKIMBI'KMK-

Where a milwontruct for rnilwiiv const met ion work did not hind the 
principal rontrnetor for the RiilM'ontrnrtor*’ expense for me«livHl nn<l 
hospital service* furniwhed to their employee*, n letter from the former 
to the HiilN’ontrnrtorN, stating that a phywieinn had liven appointe.! to 
look after meilieal work in the ilistriet. an.I requesting the wuheon- 
trartor* to collect a *tnte<l mini monthly front each employee ninl remit 
the same to the eontrsetor to In* turned over to the meilieal depart 
ment; and the physieian advised the contractor and the subcontractor* 
that after a fixed date he would not continue the service* at the old 
rate; and no further arrangement for medical or ho*pilal sen ice was 
made, the contractor i* not iHiund to rcimlmrse the sulicontractnr* for 
wuli*P'|iient outlay for sueh s«*nice*, the contractor ha\ing paid over all 
money* collected from the milieontrnetor* ' men.

Action to recover expenses incurred by the plaintiffs in 
connection with nnslieal mid hospital services furnished to the 
men working for them, us suit-contractors in the construction of 
a railway line.

The action was dismissed.
MrCaul and Valins, for the 
Ij. II . Brown, for the defendant.

Simmons, J.;—The plaintiffs were sub-contractors in 1910 
from the defendant on the (i.T.I*. branch line from Tofield to
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Calgary. Plaintiffs’ subcontract covered about 12 miles of 
grade construction in the vicinity of Trochu. The contract con
tained no stipulation and np agreement upon the part of either 
the plaintiffs or defendant in regard to the subject-matter of 
this action which arises out of a claim made by the plaintiffs 
against the defendant for expenses incurred by the plaintiffs in 
connection with medical and hospital services furnished to the 
men.

On May 14, 1910, the defendant wrote the plaintiffs as fol
lows -

Alix, Alta., May 14, 1910.
Jno. Parr, E*q.,

Trochu, Alta.
Dear Sir,—Dr. J. D. Milne has been appointed to look after the medi

cal work in the Trochu dintrict, and in Huppoaed to visit the camp* and 
can be called on at any time. He has a hospital at Trochu for iih«* of any 
patients requiring treatment in a hospital. Please collect seventy-five cents 
per month from each man. The full amount of medical fees are chargeable 
to a man who works three days or nuire in any month. Kindly report the 
amount collected each month to me and I will remit to the medical de
partment.

Yours truly,
(Sgd.) Geo. H. Wehstfr.

Dr. J. I). Milne, a doctor tit. Trochu undertook and performed 
the work of supplying medical and hospital attendance for the 
men during the months of May and .Tune, 1910, under the hi 
rangement referred to in defendant’s letter of May 14, 1910. to 
John Parr, one of the plaintiffs. On June 23, 1910, he advised 
the defendant and also the plaintiffs that he would not con
tinue these services after June 30, 1910, at the remuneration of 
75 cents per man per month.

No further or other arrangement was entered into by the 
defendant in regard* to medical services or hospital accommoda
tion for the men after June 30th. The plaintiffs, however, con
tinued to employ Dr. Milne during the remainder of 1910. and 
a part of 1911, and also sent men to Edmonton to be looked 
after by Dr. IIvslop who was in charge of medical work at Ed
monton for the G.T.P. The plaintiffs also sent men to the Sis
ters of Charity Hospital at Trochu for treatment.

The plaintiff claims:—
For fee* pnid to Dr. Milne................................. . 17.75
For fee» paid Sisters of Charity at Troci.u.. ....... 370.00
For few paid Dr. Hjislop - 111 1111
Medical attendance on Morgan................. 10 «HI
Railway fare conveying patient* to Edmonton . 2«i 00
< bets in suit "f Dr. Milne. .
Coat* in suit of Si*ter* of Charity. ......................... 98.86

Total $834 03
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The Sisters of Charity sued the plaintiffs and the defendant 
in this Court and recovered judgment against the plaintiffs in 
this action for $370 and costs, which were taxed at $93.86, but 
that action against Webster (the defendant in the present ac
tion) was dismissed with costs.

In the action of Dr. Milne against the plaintiffs and the de
fendant in the present aetion, the defendant Webster paid into 
Court $391.50, this sum representing money in his hands wdiich 
had been deducted from the wages of the men in the employ of 
Larose, Bell & Parr, and by Welwter deducted from the moneys 
due Larose, Bell & Parr on their estimates.

Judgment in this action went against Larose, Bell & Parr 
for $409.25, which was reduced by the moneys paid into Court 
bv Webster to $17.75 and costs of the action and judgment for 
Webster for costs subsequent to payment into Court of $391.50 
by him.

There was at no time cither prior to June 30, 1910, or subse
quent thereto, any undertaking by Webster to do more than pay 
over to whomsoever might be in charge of the medical work, the 
sum of 75 cents per man per month as and when collected by the 
plaintiffs or deducted by the plaintiffs from the men’s wages, 
which he did in 1910, and paid the same into Court in the ac- 
tion of Dr. Milne above referred to. He has not refused to carry 
out the same arrangement in regard to the 75 cents per man 
per month for the season of 1911, although under no obligation 
to do so as I find hat he was not a party to any contract or ar
rangement in rega *d to medical or hospital expenses subsequent 

July let, 1910.
The plaintiffs’ action is therefore dismissed with costs.

Action dismissal.

Re EMMONS V. DYMOND.

Ontario Supreme Court, Britton. J., in Chambere. May 28. 1913.

1. Courts (*IIC—185)—ONT. Act, 10 Kdw. VII. CH. 30—Transfer ok
CAUSE KFtOM COUNTY COURT TO SUPREME COURT—SUFFICIENCY OF 
APPLICATION FOR.

In order to justify the removnl of an action from n County Court 
to the Supreme Court, under sec. 29 of the Ontario Act. 10 Kdw. VII. 
«h. 30. it must appear that the action is one that ought to be tried 
in the High Court rather than in the County Court.

[K< Aaron Krb (No. 2), 16 O.L.R. 597, specially referred to.]

Aipucation by the defendant for removal of this aetion 
from the County Court of the County of Middlesex to the Su
preme Court of Ontario.

K. C. Callanach, for the defendant.
/«*. I. McPherson, for the plaintiff.
21-11 D.LB.
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ONT. Britton, J. :—The County Courts Act, 10 Edw. VII. eh. 30, is

S.C.
1913

the Act now in force. Section 22, sub-secs. 3, 5, and G, and sec. 
23, make provision for the transfer of eases from a County 
Court to the Supreme Court of Ontario, where the facts are a*

Re Emmons

Dymond.
stated in these sections and sub-sections.

Section 29 governs ns to what cases and on what conditions
Britton, J. causes may be removed, where sec. 22 and its sub-sections anj 

sec. 23 do not apply.
Til is application must lie considered as made under sec. 29. 

The words “fit to be tried in the High Court” mean, I think, 
“that ought to be tried in the High Court rather than in the 
County Court;” and I cannot say that a reason for transfer, or 
for certiorari, has been shewn. See Re Aaron Erb ( No. 2 . !< 
O.L.R. 597; Ur llill v. Telford, 12 O.W.R. 1056.

The motion will be dismissed; costs in the cause. This will 
he without prejudice to any order the County Court Judge may 
make as to any amendment, or as to the trial, or any matter in 
the disposition of the ease by him.

Motion </;>»!ÔMif/.

ONT. COLE v. RACINE.

8.C.
1913

Ontario Supreme Court, Kelly, J. May 22, 1913.

1. FKAUDULBNfr CONVEYANCES ($111—10)—CHATTEL MORTGAGE—I'XL l WFt'L 
PREFERENCE—KNOWLEDGE OF MORTGAGOR'S INSOLVENCY.

May 22. A chattel mortgage upon the property of an insolvent trailer is veil 
as to his subsequent assignee for creditors, because an unlawful prefer
ence in contravention of the Assignments and Preferences Act (Ont. 
where the mortgagee at the time of taking the security ha.l knowledge 
of the mortgagor’s insolvency.

2. CHATTEL MORTGAGE ($ III—32)—FILING—SUFFICIENCY—AFFIDAVIT OF
ATTESTING WITNESSES— FAILURE TO STATE DATE OF EXECUTION.

Failure to state in the affidavit of the attesting witnesses the year of 
execution of a chattel mortgage given to a creditor of the mortgagor, 
will, under clause (a), sec. 5. of the Hills of Hale and Chattel Mort
gage Act. 19 Edw. VII. eh. 93, render the conveyance void as to the 
mortgagor’s subsequent assignee for the lienefit of his creditor*.

3. CHATTEL MORTGAGE ($ III—30)—BILLS OF HALF. AND CHATTEL M ORTH AM
Act (ONT.)—Attesting witness—Affidavit of—strut *■•
HTRvrnox of requirement of Act.

The requirement of clause («). sec. 3. of the Hills of Sale an 1 
Chattel Mortgage Act, 10 Edw. VII. eh. 03, as to stating the date of 
the execution of » chattel mortgage in the affidavit of the at test inf 
witnesses, is imperative and must be strictly construed.

Statement Trial of action was Ifcgun by plaintiff, as assign........ tin*
estate of Alfred St. Laurent, an insolvent, to set aside, as fraud
ulent against creditors, a chattel mortgage made by Arthur St. 
Laurent to the defendant, on the 2nd January, 1012. 

Judgment was given for the plaintiff.
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When the chattel mortgage was made, Arthur St. Laurent ONT. 
carried on business as a retail merchant in Ottawa.

On the 12th March, 1912, he, by bill of sale, transferred his 1913
business to his brother Alfred St. Laurent, who on the 20th -—
June, 1912. made an assignment to the plaintiff for the general 
benefit of his creditors. Rahnk.

After the evidence had been taken at the trial, before Kelly, g^tëînênt 
J„ without a jury, Arthur St. Laurent also executed to the 
plaintiff an assignment for the general benefit of his creditors; 
and the plaintiff, as such asignee, on the 7th December, 1912, 
commenced another action against Arthur St. Laurent, similar 
to this action. The two actions were then consolidated, ami 
the defendant was given time and opportunity to adduce further 
evidence; and on the 8th February, 1913, the matter again came 
before Kelly, J., but no further evidence was submitted.

.1. E. Fripp, K.C., for the plaintiff.
,/. Vincent, K.C., for the defendant.

Kelly, J. :—On its face, the chattel mortgage was made to 
secure a debt of the mortgagor already incurred, and the mort
gage does not purport to be made on any other consideration, or 
even to have given an extension of time for payment.

As far back as the beginning of February, 1911, the mort
gagor was indebted to the defendant to an amount considerably 
in excess of $5,000; and, on the evidence adduced for the de
fendant, at no time afterwards was that indebtedness less than 
it was in February, 1911. At the end of 1911, it was consider
ably more. In December, 1911, the defendant’s representative 
at Ottawa interviewed the debtor and his brother Alfred, who 
acted as manager of the business, and asked for payment or 
security, and was told that the debtor had no money and could 
make no payment, and that the debtor was then insolvent.

It Is true that the defendant’s representative denies that it 
was stated to him that the debtor was insolvent; but I feel hound 
to accept the testimony of the debtor and his brother on that 
point, especially in view of the somewhat peculiar circum
stance surrounding the making of the chattel mortgage, and 
the occurrences leading up to it.

The defendant’s representative, Bissouette. in denying know
ledge or notice of the debtor's insolvent condition in December, 
1911. says that the debtor or his brother then told him that the 
debtor’s stock-in-trade or assets amounted to $12,000; and, 
though he was pressing for payment and knew of the debtor’s 
inability to make any payment, and knew too that the indchted- 
fh-ss to the defendant, which was, in February, 1911, about 
$•>.400, had considerably increased in the meantime, it is not 
easy to give much weight to his statement that he did not ascer-
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tain the amount of the liabilities, from which, taken in conjunc
tion with the stated value of the assets, he would have learned 
the true financial condition of the debtor. If we arc to be
lieve him, he did not even make inquiries about the liabilities; 
and I am not, under these circumstances, apart from anything 
else, prepared to accept his evidence that he did not know that 
the mortgagor was insolvent. I have no doubt that lie did 
know, and that the mortgagor and his brother also knew, and 
that the mortgage was made with that knowledge and for the 
very purpose of souring the defendant for the debt due him, 
and thus defeating or prejudicing the rights of other credi
tors.

In that view of the case, I do not think it necessary to dis- 
cuss what was said by the mortgagor and his brother aliout the 
alleged bargain that the defendant was to advance such cash 
as would be necessary from time to time to satisfy other credi
tors, and assist in keeping the business running for a year. The 
two cash advances, amounting altogether to $950, made by the 
defendant soon after the making of the chattel mortgage, might 
indicate some such bargain, but I do not need to pass upon that. 
If, however, such a bargain were made and did exist, the defend
ant did not live up to it. It is denied, however, on the defend
ant’s behalf, that any such agreement was entered into.

Something was said, too, that would indicate a desire or in
tention to keep the other creditors quiet for a time after the mak
ing of the mortgage. The evidence on that point was not 
denied. That, in itself, helps to shew an intent to give defend
ant a preference. To my mind, therefore, the chattel mortgage 
is void as against the other creditors of the mortgagor.

On another ground also the mortgage is void. Clause fa) 
of sec. 5 of the Bills of Sale and Chattel Mortgage Act, 10 Edw. 
VII. ch. 65, requires that the affidavit of the attesting witness, 
which is to be registered with the chattel mortgage, shall, 
amongst other things, state the date of the execution of the 
mortgage. Section 7 provides that, if the mortgage and affi
davits (that is, the affidavit of the attesting witm*ss and the affi
davit of bona fides by the mortgagee) are not registered as by 
the Act required, the mortgage shall be absolutely null and void 
as against creditors of the mortgagor and as against subsequent 
purchasers or mortgagees in good faith for valuable consider
ation. The affidavit of the attesting witness filed with this mort
gage sets forth that it was executed “on Tuesday the 9th day of 
January, one thousand nine hundred and ,M

This requirement of the statute is imperative, and it must be 
construed strictly. Failure to mention the year in which it was 
executed is, in my opinion, a fatal omission, and such a non- 
compliance with the requirements of the Act as rendors the 
mortgage void.
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For the above reasons, apart from any others that were 
urged, the mortgage should be set aside, and the mortgaged 
assets held by the assignee freed therefrom. If any of the goods 
and chattels covered by the mortgage or the proceeds thereof 
have been received and not accounted for by the defendant, they 
must be accounted for and the proceeds thereof paid to the 
plaintiff; and there will be a reference to the Local Master at 
Ottawa to ascertain the amount, if the parties cannot agree.

The proceeds of the sale of the mortgaged assets, which have 
been paid into Court, pending action, will be paid out to the 
plaintiff.

In view of the circumstances, particularly of the insolvency 
of the mortgagor at the time the mortgage was made, and of 
the bill of sale later on made by Arthur to Alfred, who was 
and had been manager of Arthur’s business, and had full know
ledge of its financial condition, the net proceeds of the mort
gaged assets will be applied, first, towards payment of the claims 
of Arthur's creditors, and then towards the payment of those of 
Alfred’s creditors.

Owing to the form in which the first action was brought, I 
think that, instead of costs being awarded against him, the de
fendant should be paid out of the estate his costs down to the 
consolidation of the two actions; the plaintiff also to be entitled 
to costs of the action out of the estate. Costa of the reference 
are reserved until after the Master’s report.

Judgment for plaintiff.

WESTERN PLANING MILLS COMPANY. Ltd. v. EATON.

Alberta Supreme Court. Trial before Scott, J. May 14. 1913.
1. Sale ($ I B—11)—Time for delivery.

A contract to Rell a building contractor materials for railway sta
tions, delivery to be made at the places where the materials were to be 
used, implies an obligation on the seller’s part to deliver within a 
reasonable time, regardless of any cur shortage on the carrying rail
roads.

2. Sale (6 III C—70)—Rescission by buyer for delay—Acquiescence
BY SELLER—ACTS CONSTITUTING.

On notice by a buyer of building materials of rescission of his con
tract as to undelivered materials, for the seller's failure to deliver 
within a reasonable time, the seller’s conduct in asking withdrawal of 
the cancellation, in stopping further preparation of the materials, and 
in afterwards negotiating for a new contract, constituted acceptance 
of the cancellation and acknowledgment of the right to cancel.

3. Sale ( $ IB—9 ) —Delivery—Sufficiency.
Vnder a contract to sell building materials with freight prepaid to 

the place of delivery, there was no delivery of materials, where the 
buyer refused to receive them, because the railway company held the 
shipments for freight charges and duty, aid he was not furnished with 
any invoice of the shipments.
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4. Sale < i 111 A—54)—Deiu i tion from puck—Freight charges.
Oil settlement for huililing inateml* bought under n vont met rei|iiir 

ing luiynient of the freight charges by the seller to the place of deliu-rv, 
the buyer is entitled to a deduction for Kiich charges and for customs 
duty paid bv him at the point of destination.

Action for goods sold and delivered and for damages for re
fusal to take delivery of other goods liought.

Judgment was given plaintiffs for the amount brought into 
Court.

Saw r a. for the plaint iff*.
J. /»*. La veil, for the defendant.
Scott, J. :—Plaintiff company claims $3.215.80 for goods 

sold and delivered to the defendant and $1.917.98 for goods bar
gained and sold which lie refused to accept. Defendant admits 
his indebtedness to the amount of $1,582.05 upon the claim for 
goods sold and delivered and has paid that sum into Court. He 
disputes the remainder of the claim.

The defendant contracted with the Canadian Pacific Railway 
Co. to erect ten railway stations at various points in Alberta 
and Saskatchewan and subsequently about March 18, 1912, 
plaintiff company contracted with him to supply the 'lumber 
and mill work required for the erection of these stations for 
$1,850 for each station. This included the payment of freight 
to the several station sites.

The defendant states that it was a condition of the contract 
with plaintiff company that the materials required for the sta
tions at Aldersyde and Webb were to be delivered at once, anil 
it appears that McKinnon, the manager of the company, who 
negotiated the contract, at once ordered from a mill at Homier * 
Ferry, Washington, V.S., two carloads of the material for each 
of these stations for delivery’ to the defendant there. The first 
carload for Aldersyde reached there on 13th April and the 
second a few days later. These were held by the railway com
pany for payment of freight charges and duty amounting in 
all to $331.93 and defendant was obliged to pay that sum in 
order to obtain delivery. Both McKinnon and the defendant 
had computed that three carloads of materials would Is* re
quired for each station. The third carload which was to con
tain the hulk of the mill work from plaintiff company's mills 
at Calgary was never delivered at Aldersyde and the defendant, 
in addition to the loss he sustained by reason of his workmen 
being idle for want of the materials, was obliged to procure 
them elsewhere.

The defendant sent his men to Webb early in April to work 
on the station there. They remained idle there for want of the 
materials which plaintiff company was to supply. Some of it 
they procured from local dealers. Cp to 7th May no materials
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had been delivered there by tlie company. On that day the de
fendant saw one Edwards, who (in the absence of McKinnon, 
who was then at the Coast), was acting manager of plaintiff 
company, and told him that his men were being held up and that 
he must have the lumber at once. Edwards told him that he 
would look the matter up and wire him later. Later on same 
day lie telephoned defendant that no shipments had been made 
to Webb and that he could not make any before 13th May. 
Thereupon the defendant cancelled the order by telegraph. Still 
later, on the same day, Edwards telegraphed him staling that 
two cars had been shipped on 27th April and asking him to 
withdraw the cancellation which the defendant refused to do.

On receiving notice of the cancellation of the eontract Ed
wards ait once stopped work on the mill work which was then 
in course of preparation and shortly afterwards he approached 
defendant to get him to purchase the mill work already pre
pared at a valuation but as they could not agree upon the price, 
the sale was not made.

Defendant went to Webb on 17th May and found that two 
carloads of lumber consigned to him by plaintiff company had 
reached there but were held by the railway eompai.v for the 
payment of freight and duty amounting to about*$400. He was 
not furnished with any invoice of their contents. He refused to 
pay the charges or take over the contents. There is no 
evidence as to when these charges were paid, but plaintiff com
pany’s counsel admitted that the duty on one car was not paid 
before 16th May, or upon the other before 25th June. Neither 
is there any evidence as to what became of the contents of the 
two ears, but the same counsel stated that he was informed that 
they were sold by the railway company to satisfy their charges.

McKinnon states that it was a term of the contract that 
plaintiff company was to supply the materials when ordered 
subject to delay by car shortage. The defendant denies that 
delay by car shortage was ever mentioned during the negotia
tions. and states that the first he ever heard of car shortage was 
on 24th April.

It is shewn that the delay in delivery was partially, though 
not entirely, due to car shortage. The delay in respect of the 
delivery of the third carload for Aldersyde was due entirely 
to the fact that plaintiff company had not the mill work pre
pared and ready for delivery. The non-delivery of the mill 
work at Webb was probably due to the same cause. At all events 
it was not shewn to be due to car shortage. I hold, however, 
that upon the evidence that it was not a term of the contract 
that plaintiff company was not to 1m* liable for delay in delivery 
by reason of car shortage, and that it was a contract upon its 
part to deliver within a reasonable time.

ALTA.

S.C.
1913

Western

Mills (*<>., 
Ltd.



328

ALTA.

S.C.
1013

Western 
Planing 

Mills Co., 
Ltd.

ONT.

S.O.
1013

Dominion Law Reports. [11 D.L.B.

I also hold that, in view of the knowledge plaintiff company 
had at the time of entering into the contract, of the work for 
which the materials were required and of the time at which they 
would be required, it did not deliver the materials for the Abler- 
syde and Webb stations within a reasonable time after they 
were ordered and that, by reason of the non-delivery at the 
last-mentioned station, the defendant was entitled to cancel the 
contract. I am further of opinion that the conduct of Edwards, 
the plaintiff company’s manager, after receiving the notice of 
cancellation was an acceptance thereof and an acknowledgment 
of defendant’s right to cancel.

The defendant admits the delivery and receipt of materials 
to the amount of $1,013.97, and it was not shewn that any fur
ther deliveries were made. The materials in the two carloads 
delivered at Webb arc charged as goods sold and delivered to 
the defendant, but I have already shewn that they were not de
livered to him. From this sum the defendant is entitled to de
duct $331.93, the amount paid by him for freight and duty un 
the Aldersyde cars. I hold that the plaintiff company is not 
entitled to claim the freight charges referred to in the state
ment of claim nor to recover any portion of the $1,975.98 claimed 
for mill work •prepared by them under the contract of which de
fendant did not take delivery.

I give judgment for the plaintiff for the $1,582.05 paid into 
Court together with costs of suit up to the time of payment into 
Court. Defendant to be entitled to the costs of the action subse
quent thereto.

Judgment accordingly.

KENNEDY v. KENNEDY.

Ontario Supreme Court (Appellate Diriuion), Oar row, Maclarcn, II. JI.
Meredith, and Magee, JJ. January 15, 1913.

1. Judgment ($ II D—100)—Effect and conclusiveness—What matter
CONCLUDED.

The plaintiff in not estopped by judgments in former actions, where 
the same subject has not been adjudicated, although such former a<* 
tions may have been between the same parties and concerning the same

[Kennedy v. Kennedy (1911). 24 O.L.R. 183; Forwell v. Kennedy 
(1911), 24 O.L.R. 189, referred to. See also Kennedy v. Kennedy. 3 
D.L.R. 536.]

2 PERPETUITIES (f I—1)—IN GENERAL.
Any gift not of a charitable nature, the purpose of which is to tie 

up property for an indefinite term, is void as creating a perpetuity.
| Kennedy v. Kennedy, 3 D.L.R. 536, affirmed in this respect.]

3. Wills (f III G 4—139a)— Restraints upon alienation—Pekpetittim.
A bequest is void, as tending to create a perpetuity, by which the 

residue of an estate was given to executors or trustees to In* inel and
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employed by them in their discretion in maintaining ami keeping up, 
until sold and disposed of, the testator’s residence, as a home for his 
son, his son’s family ami descendants, or for whomsoever it should by 
the son be given by will or otherwise.

|/venn<dy v. Kennedy, 3 D.L.R. 530, affirmed in this respect.]
4. PERPETUITIES ($ 1—1)—IN GENERAL—DETERMINING POINT OF TIME IN A

WILL.
In considering a case in which the rule that a gift which creates or 

tends to create a perpetuity is void is invoked, it is not after-events 
that should be looked at, but the situation at the death of the testator; 
it must then lie seen that the event which is to bring about a final 
distribution is certain to fall within the period prescribed; if it is not. 
the gift is void ; and the fact that subsequently the event did actually 
happen within the time, is of no consequence.

\hrnnedy v. Kennedy, 3 D.L.It. 530, affirmed in this respect.]
5. Wills (f IIIR—80)— Devise and legacy—Description of bénéficiai:

ies—When annuitant is a “pecuniary legatee.”
A mere annuitant under a will may lie a “pecuniary legatee,” with

in the meaning of that term in the residuary clause, where no contrary 
intention appears in the will, and where in aid of such construction it 
appears that the will contains other bequests to which the term 
•pecuniary” could not apply.

6. Wills ($ IIIE—105)—Devise and legacy—What property passes—
“To MAINTAIN AND KEEP UP” A FAMILY RESIDENCE, EFFECT.

The discretion in a will “to maintain and keep up” a family resi
dence will not ordinarily lie construed to cover the support of any of 
the inmates of the residence.

7. Wills ($ III—170)— Devise and legacy—"Discretion” of named
trustee—Exercise by others.

While a testator may so express a “discretion” with respect to 
trust property as to make it exercisable by the named trustee only, 
yet where the exercise of the discretion has not been clearly limited 
by the terms of the will, the broader construction may be given.

\Re Smith, Kastivk v. Smith, [19(14] 1 Ch. 139; Crawford v. Fcnshaw, 
[1H91] 2 Ch. 261 ; Trustee Act. 1 Geo. V. (Ont.) ch. 26. sec. 4. sub 
sec. 6, referred to.]

Appeal by the defendant James H. Kennedy from the judg
ment of Teetzel, J., Kennedy v. Kennedy, 3 D.L.R. 536. 26 O. 
L.K. 105.

The judgment below was varied.
E. D. Armour, K.G., for the appellant. The judgment ap

pealed from, in so far as it determined that the disposition of the 
residue of the estate for the maintenance and up-keep of the 
house devised to the appellant was void, and that the testator 
died intestate as to the whole of the residue, and in so far as it 
reserved the right to the next of kin to bring an action respecting 
the deed poll in the proceedings mentioned, in case the judgment 
should not be affirmed, was erroneous and ought to be reversed. 
Iu Kennedy v. Kennedy (1909), 13 O.W.R. 984, an action brought 
by the defendant Joseph II. Kennedy against the appellant and 
the other parties to this action, except the Suydam Realty Com
pany Umited and Henri Suydam. in which Joseph II. Kennedy 
claimed, amongst other things, as heir-at-law of the testator,
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that the residuary disposition was void, and that the testator died 
intestate as to the residue, it was adjudged that the plaintiff in 
that action was not entitled as heir-at-law or next of kin, and 
that the testator did not die intestate, and the action was dis- 
missed, and the question of the validity of the residuary dispusi- 
tion was and is by that judgment res judicata: Lcmm v. 
Mitchell, [1912] A.C. 400; Badar Bec v. Habib Merican Noordin, 
[1909] A.C. 615; HaLbury’s Laws of England, vol. 13, p. 333, 
see. 466. In any event, the residuary disposition for the main
tenance and up-keep of the house is valid, because it provides for 
a spending of the capital from time to time, and does not pro
hibit alienation of the property or render it inalienable in any 
sense, and does not create or tend to create a perpetuity; Mars- 
den’s Law of Perpetuities, p. 83, and cases there cited. The 
authorities upon which Teetzel, J., decided the case, were cases 
in which income alone was to lie spent, and the capital was 
taken out of commerce and rendered inalienable, or alienation 
was prohibited; whereas, in this case, no provision or direction 
is made for retaining the capital indefinitely or spending only the 
income. The testator intended to and did create a trust of the 
residue in favour of the appellant, the object mentioned being 
only the motive which actuated him; and such trust is not within 
the rule against perpetuities, even if it otherwise applied; and 
the executor held the residue for discharge of the trust immedi
ately upon the death of the testator. If the true interpretation 
of the will is, that capital and income undisposed of from time 
to time are to be accumulated, then such direction to accumulate 
is valid for twenty-one years from the testator's death. The 
learned Judge was wrong in reserving a right to bring an action 
to challenge the good faith of the executor in making the deed 
poll, because it had been pleaded in a prior action of Foxmll v. 
Kennedy (1911), 21 O.L.R. 189, in which all the parties to this 
original action, except Henri Suydam, were parties, and all 
parties were then informed of it, and because it was again 
pleaded in this actiou. and no attack was made upon it, and no 
pleading or suggestioi of bad faith was made respecting it ; and 
the plaintiff should ha\ - raised all his claims and had them tried 
in this action. The amount of the expenditure, in any event, is 
within the discretion of the executor, and is not subject to con
trol by the Court unless fraud is proved, and none was sug
gested.

James BickneU, K.C., for the respondents David Kennedy, 
Holiert Kennedy, ami Joseph it Kennedy. Tlie judgment of 
Teetzel, J.. is right, except in so far as he dismissed the action 
against the Suydam Realty Company Limited, and ought to lie 
affirmed. The disposition of the re 'due infringes the rule as 
to perpetuities, and is, therefore, void. It involves the tying up
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of the residue or its proceeds for an indefinite period for the 
maintenance and keeping-up of the house and premises by the 
will devised to the appellant, and, therefore, tends to a per
petuity. The disposition of the residue is not a gift, devise, or 
bequest to the appellant personally, but is a perpetual gift for 
the benefit of other real property; and, not being a gift for a 
charity, is void: Thomson v. Shakcspear (1860), 1 DeG. F. & J. 
399: Came v. Long (1860), 2 DeG. F. & J. 75; Ycap Chca Xeo 
v. Ong Cheng Nco (1875), L.R. 6 P.C. 381, at p. 394; In re Dut
ton (1878), 4 Ex. D. 54, at p. 58; Goodman v. Mayor, etc., of 
Saltash (1882), 7 App. Cas. 633, 651; lie Jlolburne, Coates v. 
Mackillop (1885), 53 L.T.R. 212, at p. 215; Hocrc v. Hoare 
(1887), 56 L.T.R. 147, at p. 149; In re Clarke, Clarke v. Clarke, 
[1901] 2 Ch. 110; In re Christchurch Inclosure Act (1888), 38 
Ch. D. 520; In re Kottage, Jones v. Palmer, [1895] 2 Ch. 649. 
Even if the disposition of the residue was not void, the appel
lant has no right to appropriate the whole of it, but must ac
count to the estate for such part of it as is not required for the 
maintenance and keeping-up of the house and premises. The 
appellant, being a trustee, acted improperly in assuming to 
appoint to himself the whole of the residue. The deed poll 
executed by the appellant was and is void and a fraud upon 
the rights of the other parties interested in the estate. The ap
pellant proved no judgment entitling him to rely as against the 
respondents upon the defence of res judicata. By way of 
cross-appeal, it is submitted that the learned Judge should have 
declared the deed poll void and should have directed adminis
tration of the estate. The learned Judge was wrong in refusing 
to admit evidence of the improvidence of the sale to the Suydam 
Realty Company Limited. The disposition of the residue being 
void, the power of sale for such purpose was and is also void. 
The sale to the Suydam Realty Company Limited should have 
been set aside, and the appellant should have been restrained 
from carrying out that sale.

A. J. Kussell Snow, K.C., for the respondent Madeline 
Kennedy. In a former action brought by the respond
ent Madeline Kennedy against this appellant for the con
struction of the will in quesMon, it was contended by the 
learned counsel for the appellant that Madeline Kennedy 
could not maintain that action because the residence had 
not been and might never he sold, and that, therefore, the bequest 
of the residue to her was void as a breach of the rule against per- 
petuities, and with that contention the learned Judge agreed, and 
dismissed Madeline Kennedy’s action: Kennedy v. Kennedy 
(1911). 24 O.L.R. 183. Assuming that this decision is correct, 
I submit that the devise and bequest, to the executors and trus
tees mentioned in the will, of the residue, to be used by them in
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their discretion in so far as it might go for the maintenance of the 
testator’s house and premises licquenthed to his son James II 
Kennedy in the manner in which it had been kept by the testa
tor, is also void for the same reason, and also for these reasons: 
(a) because there is no trust in favour of James II. Kenncily 
by this clause; (b) because there is no cestui que trust and no 
person to enforce the trust ; (c) because there is no fixed sum to 
be used for the maintenance and keeping-up of the residence; 
(d) because the appellant has no interest in the residue that 
can be alienated; (e) because of uncertainty as to time and 
general indefiniteness. In every trust there is an implied oblig.i- 
tion on the part of the trustee to invest the capital moneys In-, 
longing to the estate, and no express provision is required in any 
trust for this purpose; and, therefore, the income is tied up ami 
taken out of commerce indefinitely, as well as the capital. I 
further submit tliat the learned Judge was right in reserving the 
right to bring an action to challenge the good faith of the execu
tor in making the deed poll referred to. for the reason that the 
respondents were taken by surprise at the trial when this deed 
poll was first produed as an exhibit, no mention of it having been 
made in the pleadings.

T. P. Galt, K.C., for the respondent Georgia Peake. The 
judgment of Teetzel, J., holding that the disposition of the 
residue of the estate for the maintenance and up-keep of the 
house devised to the appellant was void, and that the testator 
died intestate as to the whole of the residue, is correct and 
should be upheld, for the reasons given by the learned Judge. 
The question involved in this action was not raised or dealt with 
in the action brought by Joseph II. Kennedy against the appel
lant and others, as alleged by the appellant, and a perusal of 
the judgment of Riddell, J., clearly shews that no such question 
was in contemplation by the learned Judge or in the minds of 
the parties, and the dismissal of the action was on entirely dif
ferent grounds, and in no way interferes with the right of the 
plaintiff and his brothers and sisters to maintain that the lie- 
quest in the last paragraph of the testator’s will is void. The 
bequest of the residue of the testator’s estate to be used ami 
employed in the maintenance and up-keep of the house was void 
»s contravening the rule relating to perpetuities: Jarman on 
Wills, 6th ed., p. 278; Theobald’s Law of Wills, fith ed„ p. .177; 
Lloyd v. Lloyd (1852), 2 Sim. N.S. 255, at p. 265. The entire 
residue of the estate, except so much as, in the honest discretion 
of the trustees, it is necessary to expend for the up keep anil 
maintenance of the residue, is tied up and taken from commerce 
within the meaning of the eases. The whole of the fund must be 
held for such purpose until the residence be sold ; and, under the 
terms of the will, the residence may not be sold for an indefinite
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period. The execution by the trustee of the deed poll, whereby he 
sought to appropriate the entire fund to his own use and benefit, 
was entirely inoperative, and could not affect the rights of the 
partied. He was bound to administer the fund properly, expend
ing only such sums as might be necessary for the maintenance 
and upkeep of the house, and it is open to the Court to direct an 
inquiry as to such expenditures: Julcr v. Julcr (1860), 29 
Beav. 34; Mordaunl v. Hussey (1798), 4 Ves. 117.

TV. A. Proudfool, for the respondent £. W. J. Owens, 
adopted the argument of Itiekncll, K.C.

Armour, in reply, referred to In rc Maekltm and Commis
sion* rs of Niagara Falls Park (18r “\ 14 A.R. 20.

ONT.

S.C.
1913

9.
Kennedy.

Argument

January 15, 1913. Garrow, J.A.:—The action was brought 0arTOW' j.a. 
to obtain the construction of the last will of the late David 
Kennedy, who died at the city of Toronto on the 17th February,
1906; to set aside a sale of part of the residuary estate to the 
defendants Henri Suydam and the Suydain Realty Company 
Limited ; and for the administration by the Court of the estate.

At the trial, the action as to the defendants Henri Suydam 
and the Suydam Realty Company was dismissed with costs.

The estate, at the death of the testator, apparently con
sisted of his residence, worth about $55,000, the lands sold to 
the Suydam Realty Company for $97,(KM), other lands worth 
about $20,000, and personal property to the value of about 
$30,000. No evidence was given of any charges or incumbrances.
The testator was apparently of the impression that he also 
owned the property at Lamhton Mills known as “the Fox well 
estate.” This turned out to be a mistake. He had only been 
a mortgagee, and the foreclosure was opened up, with the result 
that the estate lost the property, and the son Joseph Hilton 
Kennedy, to whom the Fox well estate was devised, lost the 
gift intended for him by his father.

The testator devised the residence to his son James, the 
appellant, in fee simple, subject to certain charges, as to main
tenance and residence therein, in favour of his two grand
daughters Gertnide Maude Fox well and Annie Maude Hamil
ton. He bequeathed to these granddaughters and to his daugh
ter Margaret M. Down and his granddaughter Madeline Ken
nedy each the sum of $5.000. He also gave to his son David, 
the plaintiff, an annuity of $400 charged upon the estate gener
ally The other legacies and bequests, except those contained 
in the residuary clause, were of specific articles of trifling value, 
and need not lie further mentioned.

The residuary clause, the construction of which is now in 
question here, is as follows :—

“The rest residue and remainder of my estate both real and

6
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personal I give devise and liequeatb to my executor executrices 
and trustees aforesaid to be used and employed by them in their 
discretion or in the discretion of a majority of them in so far 
as it may go to the maintenance and keeping up my house and 
premises herein bequeathed to my .son James Harold Kennedy 
with full power and authority to them to make sales of any 
real estate upon such terms and conditions and otherwise as 
may be expedient and to execute all deeds documents and other 
papers necessary for the sale of same and to make title thereto 
to any purchaser thereof and the proceeds of such sales to 
devote as in their discretion or in the discretion of a majority 
of them may seem meet and necessary to keep up and main
tain my said residence in the manner in which it has been here
tofore kept and maintained and if for any reason it should lie 
necessary that the said residence should be sold and disposed of 
I direct upon any such wile being completed that the residuary 
estate then remaining shall be divided in equal proportions 
among the several pecuniary legatees under this my will.”

The “executor executrices and trustees aforesaid,” therein 
referred to, are the two granddaughters, Gertrude Maude Fox- 
well and Annie Maude Hamilton, legatees, and the appellant, 
James Harold Kennedy, to whom the residence was devised.

The two grandchildren disclaimed. Probate of the will was 
granted to the appellant, and he is now, in consequence, sole 
executor and trustee. And, claiming that the whole of the resi
due was appropriated by the will for the maintenance of the 
residence devised to him, he, by an instrument called a deed 
poll, dated the 20th January, 1911, in professed exercise of the 
power and discretion given to him by the will, limited and ap
pointed to himself the whole residuary estate, subject only to 
tbe payment of the annuity of $400 to the plaintiff, and to any 
other charges upon the estate, if any, which should thereafter 
be found to exist.

The residuary clause before set out has already given rise to 
more than one action, with the result that one of the defence» 
now raised is estoppel by res judicata.

In Kennedy v. Kennedy, 13 O.W.R. 984, the first of these 
actions, the plaintiff was a son of the testator, and was the de- 
visee of the Foxwell estate before-mentioned. He claimed to 
he a pecuniary legatee, within the meaning of the residuary 
clause, owing to his failure to obtain the Foxwell estate devised 
to him. He also asked that the will might lie interpreted and 
the rights of all parties declared. Hut all that was adjudged 
and determined by Riddell, J., was, that the then plaintiff had 
no right at that time to interfere with the estate, and the action 
was dismissed without construing the will. Under these circum
stances, it is clear that no estoppel arises by reason of the 
judgment in that action.
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In Kennedy v. Kennedy, 24 O.L.R. 183, the plaintiff was a 
pecuniary legatee, but not one of the next of kin. And what was 
determined by Latch ford, J., was, that the bequest in the residu
ary clause to pecuniary legatees was void under the rule 
against perpetuities, and that the plaintiff could not, for that rea
son. maintain the action. The plaintiff also sought to set up a 
claim apparently obtained after action brought, as the assignee 
of one of the next of kin, under which she would have been 
entitled to attack the whole clause. This was refused, but the 
judgment was also stated to he without prejudice to any subse
quent action. That judgment was simply affirmed by a Divi
sional Court.

In PoxtveU v. Kennedy, 24 O.L.R. 189, the status of the plain
tiff was precisely that of the plaintiff in the Kennedy v. Ken
nedy case next before-mentioned ; and Teetzel, J., simply fol
lowed pro forma the judgment of Latch ford, J., which the Divi
sional Court affirmed.

In one of the cases referred to by the learned counsel for the 
appellant, Badar Bee v. Habib Mexican Noordin, [1909] A.C. 
615, liord Maenaghten. at p. 622, says : “The result is that it 
appears that the point raised by this appeal has already been 
adjudicated upon. There is here, as there was in the case of 
Pi art th v. Marriott (1882), 22 Ch. D. 182, to which Mr. Le vet t 
referred, a decree inter partes on the very same subject.”

That could not truthfully be said here. The “very same sub
ject” might have been determined in the first, and only in the 
first, of the three actions to which I have referred, but was de
liberately and intentionally not dealt with. See also Moss v. 
Anglo-Egyptian Navigation Co. (1865), L.R. 1 Ch. 108, at p. 
115; Barrs v. Jackson (1842), 1 Y. & C. Ch. 585, and the remarks 
upon it of Lord Selhorne in The Queen v. Hutchings (1881), 
6 Q.B.D. 300, 304.

Mr. Justice Teetzel's construction of the residuary clause Is 
as follows : “I think it is plain from all the provisions of the will 
with reference to his residence that the testator’s scheme was 
to have the same maintained as a family residence for these two 
young ladies as long as they lived and for his son James Harold 
Kennedy and his family and descendants or whomsoever James 
Harold Kennedy might will or otherwise give the said resi
dence to. and that ns to such residence it should until sold or 
disposed of be kept up and maintained by the trustees and those 
succeeding them in the trust in the manner in which it had been 
kept up and maintained by him.” And he reached the conclu
sion, after evidently very careful consideration and a reference 
to a number of cases upon the subject, that the gift in question 
is void as creating or tending to create a perpetuity.

The appellant complains of this construction, and contends
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that by virtue of the clause and of the deed poll he is entitled 
to the whole of the residuary estate, subject only to the plain
tiff’s annuity, and to any other charges upon the estate, if any 
should exist.

The rule of const ruction in cases arising under this well- 
known rule of law, as well as of statutory provision, is well- 
established, that in considering a case in which the rule is in
voked it is not after-events which should be looked at, but the 
situation at the beginning, that is, at the death of the testator. 
In other words, one must be able then to see that the event which 
is to bring about a final distribution is certain to fall within 
the period prescribed; if it does not, the gift is void; and the 
fact that subsequently the event did actually happen within the 
time is of no consequence.

But, before further considering the legal aspect, it is prop, r, 
I think, to try first to find, if possible, what the testator really 
meant; for it must, after all, be to the true meaning that the 
law is to be applied, either to save or to destroy. And this mean
ing is to be derived from the words of the will itself in the light 
of the surrounding circumstances. The Court is at liberty to 
put itself as nearly as possible in the position of the testator at 
the time he made the will, and to consider all the material facts 
and circumstances known to him. And all the facts and circum
stances respecting persons or property to which the will relates are 
legitimate, and may even be necessary evidence to enable the 
meaning and application of the testator’s words to be under
stood, though not for the purpose of altering or adding to than. 
See the cases collected in Beale’s Rules of Legal Interpretation, 
3rd ed., pp. 526 et scq. These latter words are highly important, 
for the question is not what the testator meant as distinguished 
from what his words express—but, simply, what is the meaning 
of his words in the light of the surrounding circumstances?

The mere language of the clause does not seem to be very 
obscure. The testator gives the whole of his residuary estate, 
amounting, it is said, to something over $100,000, to the three 
named executors and trustees in trust: (1) to sell and get n; 
(2) to apply the proceeds, including the principal as well as 
the interest, if any, in their discretion or in the discretion of a 
majority of them, so far as it will go, in maintaining and keeping 
up the residence; and (3), in case a sale should from any omse 
become necessary and should take place, to divide what then re
mained, in equal proportions, among the pecuniary legatees 
named in the will.

One apparent obscurity may be, whether the plaintiff, 
as an annuitant only, would be a “pecuniary legatee." 
within the meaning of that term in the clause, which should. I 
think, be resolved in the afllrmative, there being no contrary in-
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tent ion indicated in the will, which contains more than ono other 
bequest to which the term “pecuniary” could not apply. Sec 
Gaskin v. Rogers (I860), L.R. 2 Eq. 284. at p. 201. where the 
general rule is stated.

A minor obscurity is perhaps involved in the nature and 
extent of the “maintenance and keeping-up” which the testator 
intended. Hut, even as to this, the testator has .supplied a guide 
by the use of the words “in the manner in which it has been 
heretofore kept up and maintained.”

Hut, hv no reasonable interpretation that I can conceive of, 
could the direction to maintain and keep up he stretched so as to 
include, not merely the house and premises, hut also the inmates, 
which is the contention of the appellant; in other words, he con
tends that he and his family are entitled to their living expenses, 
rs well as to the maintenance and up-keeping of the premises, 
at the expense of the residuary estate. When the testator in
tended to give personal maintenance, as in the case of the two 
granddaughters, he was careful to say so.

What is one of the really mysterious things in this very extra
ordinary clause is, that so large a sum should have been devoted 
to such a comparatively trifling purpose—a purpose for which 
the interest alone, upon any reasonable investment of the prin
cipal. one would think, would have been ample. And this expen
diture xVas to continue without any limit ns to time being stated, 
except such ns is contained in the words “if for any reason it 
should be necessary that the said residence should be sold and 
disposed of,” upon the happening of which event, if it ever 
happened, the balance then remaining was directed to go to the 
pecuniary legatees. That event, a sale, was, therefore, clearly 
made the point for the determination, not only of the prior 
interest, whatever it is, but for the commencement of the subse
quent interests upon the final distribution. If, when it arrived, 
the whole fund had been expended, the pecuniary legatees would, 
of course, get nothing; for the whole might, under the terms of 
the bequest, he expended for the single purpose of maintaining 
and keeping up the residence. What was to happen if it should 
not become necessary to sell is in no way mentioned nor in the 
slightest degree throughout the will indicated. The testator 
appears to have had but the one event or possibility in mind, 
and that evidently not one which he anticipated was certain 
ever to happen; for he sav.s, “if it should became necessary to 
sell.” Necessary for whom? Primarily, in a will, these words 
would imply, necessary for the executors to sell in order pro
perly to administer the estate. Hut it is not shewn that there 
were debts or prior charges of any kind which could reasonably 
have induced the testator to believe that such a necessity would 
ever arise. The words, however, arc perhaps capable of the 
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construction that the necessity might conic from James’s cir
cumstances also, after the decease of the testator. If he sold, as 
of course he might, the two granddaughters would still he en. 
titled in respect of their charges upon the property for board, 
maintenance, and residence, but, in case of a sale, are given no 
other special consideration over the other pecuniary legatees. 
This then is the language of the will; and, whatever doubt there 
may he in applying it to the circumstances, it is not caused by 
any difficulty in understanding the words, for they are per
fectly plain.

/'mini facie, the words mean a provision, indefinite as in 
time, for the maintenance and up-keeping of the property de
vised to James, determinable only upon an event which may 
occur at any time, however remote, or may never occur, and in 
the meantime the large fund in question is to he tied up. except 
for the paltry sum which, in the reasonable exercise of their dis
cretion, the trustees are empowered to expend from time to time 
for that purpose.

Two other periods may be, and are, suggested for the 
determination of the period of maintenance so as to bring 
it within the rule: one, the lifetime of the trustees and 
the survivor of them; the other, the life of James, the 
devisee for whose benefit the provision in question primarily 
enures. It is undoubtedly the rule that a trustee cannot delegate 
to another a discretion vested in him alone. The same would, 
of course, be true of a body of trustees consisting of two or more. 
A testator or settlor could certainly so express a discretion with 
respect to the trust property as to make it exercisable only l*v 
the named trustee or trustees and by no one else. Rut that, in 
my opinion, has not been done in this case.

The words of the bequest are: “I give devise and bequeath to 
my executor executrices and trustees aforesaid to be used and 
employed by them in their discretion or in the discretion of a 
majority of them . . . with full power and authority to them 
to make sales,” etc. In In rc Smith, Eastick v. Smith, [1904 1 
Ch. 139, Farwell, J., held that words not unlike these were not 
sufficient to confine the trust to the named trustees, who were 
also the executors there, ns here, but that the trust was annexed 
to the office, and, including the discretion, could be exercised by 
the trustee for the time being. A somewhat similar decision by 
the Court of Appeal, followed by Farwell, J., is Crawford v. 
Fenshatv, [1891] 2 Ch. 261, in which Bowen, L.J. (pp. • 
uses this language: “As a testator is free to do what he pleases, it 
seems to me that even if you find in a will a power given to 
executors in their official capacity there may be such an indica
tion of reliance on the just judgment of the individuals ns would 
make it impossible, if one or more renounced, for the others to
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act; but I Giink such reliance must be expressed in clear and 
apt language.”

See, also, the Trustee Act, 1 Geo. V. eli. 26, see. 4, sub-sec. 
(6), by virtue of which a new trustee is vested upon his appoint
ment with all the powers, authorities and discretions as if he 
had been originally appointed a trustee, subject, of course, to 
any express provision to the contrary in the instrument creating 
the trust.

Nor am I able to derive from the language any evidence of an 
intention to confine the benefit to the life of the devisee, James, 
or of him and the two granddaughters, or of any of the three. 
The great fault, ns it seems to me, of both the suggested construc
tions is, that they ignore the circumstance, clearly defined by the 
testator himself, that the final distribution should take place only 
upon a sale by some one.

In the Divisional Court, in the cases before referred to. in 
24 O.L.R. 183 and 189. the conclusion was arrived at that the be
quests to the pecuniary legatees were void because of the remote
ness and uncertainty of the event upon which they were to be
come entitled. If that was a correct conclusion in those cases, it 
is also the proper conclusion here; and, after much consideration, 
I am not prepared to say that it is not, much as I would prefer 
to uphold the clause if consistently with legal principles it could 
be done.

A testator must express himself in language which is capable 
of being understood and applied to the subject-matter, and he 
must keep within the rules of law which regulate the power of 
disposition. If he fails in either particular—and in this case he, 
in my opinion, does, in one or the other, and probably in both— 
the bequest is void.

Under these circumstances, the deed poll executed in his 
own favour by the appellant is of no effect, and should have been 
so declared as a necessary corollary from the judgment.

Whether, in any event, it could have been upheld need not 
lx* considered, for it certainly falls with the construction applied 
by Teetzel, J., with which I now concur.

Administration of the estate by the Court is asked; and. con
sidering all the circumstances, and especially the large amount 
of litigation which has already taken place over this will, which 
it is very desirable should not he longer continued, I think the 
request should have been and should now be granted. And the 
appellant should be ordered to bring into Court the proceeds of 
the recent sale to the Suydam Realty Company Limited, to abide 
the further order of the Court. Subsequent dispositions of the 
residuary estate will, o( course, take place only under the direc
tion of til.- Coart

The plaintiff is, of course, entitled under the terms of the
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will to a charge in respect of his annuity upon the residuary 
estate, which, I understand, is ample for that purpose.

I do not disturb the order as to costs made by Teetzel, J. : and 
the costs of the appeal of all parties may also, under the circum
stances, be paid out of the residuary estate.

Further directions and the subsequent costs should. 1 think, 
be reserved.

Marlaren. J.A. Maclarex and Magee, JJ.A., concurred.

Mm-dith. j.a. Mereditii, J.A. (dissenting) :—If the clause of the will in 
(diaecniiiig) question be ambiguous, if it be equally open to an interpreta

tion under which it would be valid, and one under which it would 
be void, in law, that interpretation which would give it validity 
should be applied to it; of course, testators have no intention tn 
make invalid wills, but such wills may be made in ignorance 
of the law.

However, in this case, if no such question of validity or 
invalidity arose. I would have no difficulty in applying, and 
would appl.v, to it that interpretation which is not offensive to 
the rule against perpetuities.

The whole will must he looked at. and it may be illumined by 
material circumstances existing at the time the will was made: 
and, so considering the question, I can find no good reason for 
holding that there was any intention to tie up the residuary estate 
in perpetuity in any event, or to tie it up in any event for longer 
than three lives, at the most, then in being.

The sole purpose, to be found within the will and the cir
cumstances, for the gift of this residue of the mans estate was 
the maintenance and keeping up of hi* residence for the benefit 
of the legatees and trustees of his will—Foxwell, Hamilton, and his 
son James—who were to reside there together; such mainten
ance and keeping up of such residence to be “in the maimer in 
which it has been heretofore kept and maintained.’’ By the will 
the “dwelling-house and premises” are devised to the .son James, 
and the other two are each given a right to reside ami Is* main
tained there, a right which by the will is made a charge upon 
this property; and it is quite plain that the continuance of a 
home there during their lives, after his death, as it had been in 
his life, but with his son James as head of the household, was a 
dominant factor in the testator’s mind in providing for the main- 
tenanee and upkeeping of the home. Why then carry the period 
of such maintenance beyond the life of the longer liver of the two 
women, or at the utmost the longest liver of the three bene
ficiaries! ,

The learned trial Judge seems to me to have fallen into the 
plain and fatal error of assuming that the maintenance was to
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continue until the homestead should lie sold, and that the sale ONT. 
provided for in the will might he at any period, no matter how 
remote, or never. To the contrary, it seems to me that this sale ]gl3
was to be, if at all, during the lives of those who were given the -—
right of residence there, or the life of the survivor of them. What Kknneuy 
reason van be advanced for any other than the latter conclu- Ixinxedv.
siont The words of the will do not require, as the learned Judge -----
sec.,led to have thought, that the trust should continue until 
there should be a sale: that which it really does provide for is a 
possible sale whilst the rights of residence and maintenance are 
in force; the trust shall continue during the lives of these bene
ficiaries, unless in the meantime it may become necessary to sell 
the property, in which case they are to have a share of the resi
due absolutely, instead of maintenance out of it. Why maintain 
and keep up the residence for the lienefit of those the testator 
knew not, and for whom, if he had known them, it might be that 
a provision for their lienefit would lie the last thing he would 
wish to make—even the devisees of his devisee might lie intoler
ably objectionable; and yet the holding is, that the gift is in 
perpetuity, because there might never lie a sale; a thing which, 
upon this will, it would never have occurred to me to lie possible.
Surely what the man meant was this: “Keep the house going, as 
in my lifetime, for the lienefit of you three, anil use the residue 
of my estate, ‘as far as it will go,’ for that purpose; but, if you 
cannot do that, if it lieeome ‘nece&sary’ to sell, then give to the 
women a share of the residue, in lieu of the maintenance they 
were to have had.” The interpretation which has lieen given to 
the will means that the testator's intention was, that, in case of 
asalc.say, an hundred years hence, then the residue of the residue 
was to lie divided, which seems to me to lie obviously inconceiv
able. What the testator surely meant was a division of what was 
left of the residue, so that their share of it would go to the 
women in their lifetime. Vnless 1 attribute to the testator some
thing very like insanity, how can I consider that he directed the 
corpus of, as well as income from, this large residuary «‘state, 
to he devoted to the n-pair merely of the homestead, “in so far 
as it may go?”

It is true that, thus looked at, no provision is made for the 
passing of any part of the residue to any one after the death of 
the two women without a sale ; but why should there lie Î Is there 
any possibility that any of it would lie left then? The corpus of 
the residuary estate, not merely the income from it, was to lie 
expended, and expended in the discretion of these three liene- 
ficiaries or a majority of them ; an expenditure which, the testator 
foresaw, might not last their lives, as his words “in so far as it 
may go" shew.

There is, of course, no difficulty in sugg«»sting reasons why
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sale might become necessary in the lifetime of the three: and 
it may he that, whatever may he said as to that, there is no re- 
straint upon any alienation of this property intended in anything 
said in the will.

Finding, therefore, nothing in the will to indicate an inten
tion that the trust should, or might he. one in perpetuity, hut, on 
the contrary, finding everything pointing to its continuance at 
longest during the lives of the beneficiaries, with a provision for 
its sooner ending, I can come to no other conclusion than that 
the ruling of the trial Judge, that this provision of the will is 
void because offensive to the rule against perpetuities, ought 
to he reversed.

I also think that the discretion to lie exercised regarding 
maintenance was to he that of the persons for whose benefit the 
residence was to lie maintained, individually, or a majority of 
them, and not that of any executor of the will or administrator 
of the estate through the ages which it has been held that this 
trust may continue. These women's rights of residence and 
maintenance were specially well-guarded by the testator: and 
one very important way of so guarding them was in giving to 
each a share of this discretion. Hut, in any case, it is a trust to 
lie exercised in good faith, from time to time, of which the im
peached deed is, in my opinion, a flagrant breach; a deed which 
should accordingly he set aside.

But it is said that estoppel prevents any interpretation of 
the will now; for the appellant, that the respondents are estopped 
from questioning the validity of the gift; and for the respon
dents, that the appellant Is estopped from denying its invalidity. 
If lioth a tv estopped, in the sense that each has a judgment 
against the other sustaining his point, there seems to lie nothing 
for it but to begin interpretation over again.

However, I find no estoppel in either of the former actions: 
the judgment in the one was on a motion for judgment, on the 
ground that the plaintiff had no right to maintain the action 
because until the homestead was sold she had no such right as 
she claimed; and, as I understand the ease, the motion was 
successful on that ground, whatever may have been said regard
ing her ease in other respects. Whilst in the other action these 
questions were not raised, and need not have been, and were 
not dealt with in any way.

I would allow the appeal, and direct that judgment he en
tered in accordance with the views I have expressed: and would 
make no order as to costs of this further litigation over an 
already too much litigated subject; in which success and want 
of success are pretty much divided.

Judgment below varied ax stated 
by Garrow. J.A.
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MARCH v. STIMPSON COMPUTING SCALE CO. ONT.

Ontario Supreme Court. Trial hr fate Kelly, and a jury. May 9, 1913. <5. C.
1. Principal and agent ($ II r—20)- -Malicious prosecution—criminal HUS

action—Institution by agent—scope of authority.
A person is not the agent of » company so ns to render it liable for ' a' 

musing the arrest of a salesman employed by him on a charge of con
certing property of the company to his own use, where the only auth
orization of such person was the agent ’s contract of employment, which 
provided that he should employ a reasonable number of salesmen, who 
were to enter into contracts directly with the company and with whom 
all their dealings were to Ik* directly conducted, notwithstanding the 
agent by the terms of his contract with the company was required to 
instruct them as to their duties and to assist them in their work, and 
notwithstanding a stipulation therein that the agent should be answer
able to the company for the acts of the salesmen employed by him, 
and to liear any charge-hacks or advances that the company might make 
in the salesmen's accounts, or which the company should be unable to 
collect from them, as well as for all goods belonging to the company 
that might lie in the possession of such salesmen.

2. Principal and agent ($ II A—10)—Criminal actions—agent's im
plied POWER TO INSTITUTE ON BEHALF OF PRINCIPAL.

Authority of an agent to cause the arrest of a person on behalf of 
his principal may be implied in eases of emergency where the facts 
shew that the exigencies of the occasion require prompt action in behalf 
of the principal.

| Bank of Sew South li’alen v. Oirnton, L.R. 4 A.r. 27o. referred to. |
3. Principal and agent (8 IF A—10)—Criminal action—Institution by

agent— Emergency juktifying.
The existence of such an emergency or exigency as will justify an 

agent in causing the arrest and prosecution of a person on behalf of 
the agent's principal, cannot be implied where the arrest was caused 
many months after the commission of an offence against the principal.

4. Evidence ($ II K 4—162) — Malicious prosecution — Authority of
AGENT TO INSTITUTE CR1MINA ACTION ON BEHALF OF FRIMIIWL—
ONUS TO SHEW.

In order that the plaintiff may recover against a company in an 
action for malicious prosecution for an arrest caused by its agent, the 
"inis rests upon the plaintiff to give some evidence to justify a finding 
that from the nature of the agent’s duties or the terms of his employ
ment he had authority to institute the prosecution.

[Thomas v. Can. Par. II. Co., and Hush v. Can. Vue. Co.. 14 O.L.R.
followed. |

An action for malicious prosecution. Statement
Judgment for plaintiff as against the individual defendant, 

and action dismissed against the defendant company.
/. II Ward, K.C., and W. It. Lauson, K.C., for the plaintiff.
Gr. F. Shcplcy, K.C., and G. IV. Mason, for the defendant 

company.
No one appeared for the defendant Dent.

Kelly, J. :—The plaintiff, in 1910 and the early part of 
1ÎH1, was in the employment of the defendant company as an 
agent for the sale of scales. The defendant company’s chief

Kelly. J.
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place of business is in the city of Detroit. The defendant Dent 
was also at that time in the employment of defendant company 
as a salesman.

About the end of April, 1912, the plaintiff, on the informa
tion of Dent (who therein professed to act as agent and repre
sentative of the defendant company) was arrested at Ottawa on 
a charge of having converted to his own use a scales which he 
had taken in exchange and as part payment for a scales of th • 
defendant company which lie had sold to Stone & Fisher, of 
Iroquois.

The arrest took place about 9 o’clock in the forenoon, ami 
he remained in custody until about 4 o’clock in the afternoon 
of the next day. He was taken to Iroquois, where, on an investi- 
gation before magistrates, he was acquitted. Dent was then, 
at his own request, bound over to prosecute the plaintiff at tli * 
Sessions, and such prosecution took place later on at Cornwall 
There also the plaintiff was acquitted.

The sale of the scales by the plaintiff—for conversion of 
which the charge was laid—was made a year or thereabouts 
prior to the arrest.

The written contract of employment between the plaintiff 
and the defendant company bears date the 12th January, 1910. 
In October and November of that year, dissatisfaction having 
arisen about the mode of dealing by the plaintiff and other 
agents, owing to scales taken in exchange not having bn-n 
satisfactorily accounted for or returned, the company, in cor
respondence with the plaintiff, made it a condition that all 
scales taken in exchange for scales sold by the plaintiff should 
be immediately returned to them, and in the same correspond 
cnee a new scale of payment to the plaintiff was fixed. Tin* 
plaintiff evidently adopted this as a term of his agreement with 
the company, and lived up to it, and returned all scales taken 
in exchange by him till the sale to Stone & Fisher about April. 
1911, when he retained the scales taken in exchange from them; 
and though, in reporting to the company the making of this sal *, 
he informed them that he was forwarding the old scales taken 
in exchange, he failed to do so; and, later on, he sold it and 
retained the money received therefor. He left the company's 
employment in or about September, 1911.

Some question or accounts between the plaintiff and the 
company arose, and interviews took place between the plain
tiff and Dent, following which Dent consulted Mr. Honeywell, 
a solicitor in Ottawa, who had previously i id some knowledge 
of the matter. Though he (Honeywell) say< that he had gen
eral information as to the effect of the agreements between the 
plaintiff and the company and the correspondence which took 
place in relation to the terms of employment, these documents
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wore not submitted to him at the time In- was consulted by Dent.
He also says that, being of the opinion from what was laid be
fore him that the plaintiff was guilty of a criminal offence, be 
referred Dent to Mr. Ritchie, the Crown Attorney, whom Dent 
then consulted. No papers or documents were laid before Mr.
Ritchie; but, on Dent’s statement that the old scales was the 
property of the company, and that the plaintiff had sold it and Cowermi; 
pocketed the money, be advised that he was subject to prosecu- ‘ ' 
tion. The arrest then followed. Keiiy. j.

At the close of the plaintiff’s case, counsel for the company 
asked for a nonsuit. I was of opinion that there was suffi
cient evidence to go to the jury as to the action taken by Dent, 
hut I reserved the question of the liability of the company for 
the acts of their co-defendant, if the jury should find in favour 
of the plaintiff. The verdict ns returned by the jury (which of 
their own motion they put in writing) was as follows: “We 
as jury consider that Mr. Dent did not disclose the facts pro
perly to Mr. Ritchie. A. No. We as jury agree that the plain
tiff is entitled to $1,200.”

On this finding. I think that the plaintiff is entitled to judg
ment as against Dent.

Dealing with the question of the liability of the defendant 
company, 1 am unable to see that there was any evidence that 
Dent had authority, express or "ed, from the company to 
prosecute or arrest. His powers and duties as agent for the 
company are set forth in the printed agreement of c ?nt
between them dated the 15th January, 1010, and which is in 
the same form as the original agreement between the plaintiff 
anil the company, except that the agreement with Dent contains 
a provision that he should employ a reasonable number of sales
men. whose contracts would be made with the company; that 
he (Dent) was to instruct these salesmen and give them assist
ance in doing their work, and be held responsible by the com
pany for their acts and for any charge-backs or advances which 
might be made in their accounts, or which the company would 
he unable to collect from the salesmen, as well as for scales and 
other goods which might be in their hands. The company were 
also to keep the accounts with the salesmen, and payments to 
them were to be made direct by the company.

In the Bank of A*# ic South lYalta v. Owston, L.R. 4 A.C. 270. 
when* a number of eases touching upon the liability of an em
ployer for prosecution by an employee or officer were con
sidered. it is said (at 288) :—

The result of the decision* in all the*#* cine* is that the authority to 
urn‘M offender* was only implied where the duties which the officer wa* 
employed to di-M-harge would not I** efficiently performed for tlie benefit 
*'f hi* employer, unless he had the power to apprehend offenders promptly
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" ‘ |iro|K-rty avre-ting a man wlnmi lie had reanoit to believe was Attempting
to «teal, or had actually stolen it. In the latter of these case* it is part 

XIviii'ii of the siipinxitinii that the pro|*erty might lie got back by the arrest, hut
r. in such n cane the time, jdncc, ami o|iportunity of consulting the emphucr

Siimi'son liefore acting would be nmlvrial cirv.tn.sti'iivcn to he considered in
sV'u k '(’o'1 •'‘■•'■••h' the iimmtion of authority.

— Authority may be implied in eases of emergency, when the
K,ll,,J* exigency of the ocension requires it; hut authority in stteh a 

case is a limited one; and, liefore it can arise, a state of tuts 
must exist shewing that such exigency is present, or from which 
it may reasonably lie supposed to be present.

In the present case there is no evidence whatever of the ■ \. 
istence of any such emergency or exigency. Many months had 
elapsed between the commission of the act for which the plain
tiff was prosecuted and the time of the arrest: and. for nearly 
all that period. Dent had knowledge of what had taken place. 
For a considerable time prior to the arrest, the plaintiff wag 
employed in and around Ottawa, and there were no circum
stances or conditions to necessitate immediate action in order to 
preserve or protect the company's property or interests, or 
from which it might he inferred that the opportunity to arrest 
the accused might be lost if the necessary time were taken to 
refer the matter to the company. There is nothing from which 
an inference of special authority could he drawn.

We are then to consider whether Dent had authority. • ! • r 
expressly or within the general scope of his employment. There 
is an absence of evidence of any express authority from the on- 
pany to prosecute the plaintiff, or to prosecute any other per
son. in respect of any dealings or transactions with the company, 
or indicating that the company had knowledge that a prosecu
tion was about to take place or was being carried on. or ilmt 
Dent contemplated a prosecution; nor is there any evidence 
that the company approved, ratified, or condoned Dent’s action.

This part of the ease is, therefore, narrowed down to a con
sideration of the question whether, in the scope of his duties. 
Dent had general authority from the company to arrest and 
prosecute, where no emergency or exigency, such as abovemen
tioned. existed.

It is of some importance to hear in mind that the cours of 
dealing, as set forth in the written agreements, required the 
plaintiff to make returns of money and of scales taken in ex
change. not to Dent, hut to the company; and that payments 
of moneys coming to the plaintiff were to he made direct by 
the company to the plaintiff, and not through Doit: ami. ac
cording to the plaintiff's own uneontradieted evidence, ........
pany shipped scales to him direct, and not through Pent. The*
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eiroumstnnecs indicate flic limited vlinraeter of Dent s author
ity.

I fail to see any evidence of a general authority to cause the 
plaintiffs arrest or to prosecute, or that Dent’s duties involved 
in their performance the putting of the criminal law in motion. 
This is not a ease of the agent doing an authorised act in an 
unauthorised manner, but of doing an act not authorised, either 
expressly or impliedly, by his employers.

The master’s liability for the unauthorised torts of his ser
vant is limited to unauthorised modes of doing authorised acts: 
Clerk & Lindsell's Law of Torts. Can. ed. (1909>, p. TV

The question of such authority has been dealt with over and 
over again in such cases as Hank of Sew Sou î It Walts v. Otrston, 
cited above: Abrahams v. Dr akin, [1891] 1 Q.B. .bit!; Hanson 
v Waller, [1901] 1 K.H. ÎJ90; Stcdman v. Ilaktr, 12 Times L.R. 
451 : and also in two eases—comparatively recent—in our own 
Courts: Thomas v. Canadian Pacific It. Co. and Hash v. Can
adian Vac fie It. Co., 14 O.L.R. 55, in which a number of the 
English cases are reviewed.

The onus was on the plaintiff to give some evidence which 
would justify the jury in finding that, from the nature of his 
duties or the terms of his employment, Dent had authority to 
institute these criminal proceedings.

In my view, be lias not satisfied the obligation to give such 
evidence; .and, following the reasoning and the conclusions 
arrived at in Thomas v. Canadian Pacific It. Co. and Hash v. 
Canadian Pacific It. Co., 14 O.L.R. 55, and the authorities on 
which the judgment in these eases is based. 1 can only conclude 
that as against the defendant company the plaintiff has no right 
to succeed.

Judgment will, therefore, be in favour of the plaintiff as 
against the defendant Dent for $1,200 and costs, and dismissing 
the action as against the defendant company with costs.

Judgment accord ugly.

POWELL v HEWER
Alberta Supreme Court, Stuart, J. April 1. 1913.

1. Solicitors ($ II It—2ft)—Ukhvrd claim—Authority to mwsunt that 
reel < i -i shall control.

An agreement entered into lietween plaintiffs' solicitor and «lefon
dant’s solicitor, although made with a view to nvoiil multiplicity of 
action, wherehv plaintiffs' solictor agree»| In-fore action brought that 
the result of a pending n«-tion against the same «lefemlnnt, in which 
he represented another plaintiff. xhotibl control ihe outcome of the un 
sued claim against the same defendant, will not In- given effect to by 
the court where i! appear* ill that the agreement in nuestion ws* 
made umier the mistaken belief that the material facts in the claim 
of the other plaintiffs ami upon which the ipiextion of liability hing«>d, 
were identical with those in the |«cnding case, ami (2) where it appear* 
that the plaintiffs' solicitor bail no authority to biml hi* client* to 
such an agreement.
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While the requirement of ►ev. 4 of the Statute of Frauds is that 
writing uiul signature by the party to lie charged or his agent nn> 
nevessary to make an enforceable contract for the sale of land, the

Hewer.

authority of the agent need not lie in writing; and where two or three 
joint owners gave a power of attorney authorizing the third to moke 
sales ami to fix the terms of sale of the lots; and where u real estate 
agent was verbally authorized by such joint owner to proceed to adver
tise and sell the lots, and did so, and the jouit owner ratified the sales 
so made, the agreements are enforceable under the statute against the 
three joint owners.

IUnger» v. Hewer (No. 2), 9 D.L.R. 288, specially referred to.]
3. Principal and agent () II A—8)—Agent’s authority—Sale op land.

Where one of the owners of the lots of a city subdivision holds a 
power of attorney from his co-owners authorizing him to make agree 
meats for sale and do all things necessary for carrying out such sales, 
and where such owner, acting for himself ami his co-owners, holds 
himself out as having authority to carry out such sales, ami makes con 
tracts to effect same through a real e-tale agent, such owner'» acts in 
that regard are binding upon his associates.

\ Unfit ra v. Hewer (No. 2), 8 D.L.R. 299, specially referred to.]
4. Contrac ts i $ 1 Efi—95)—Sufficiency op writing—Statute op Frai vs

—Land sale by agent as rich.
Where the sufficiency of the memorandum, on a sale of land, i- in 

question under the Statute of Frauds, such memorandum may meet lh** 
requirement* if. when read when the purchase cheques (d) the parties 
van lie identified, (h) the pro|ierty is described, (<•) the price and 
terms are stated; and this although the actual owner is not named in 
the memorandum of the contract which waa signed by the agent in bl
own name, where the form of the contract shewed on its face that it 
vu* made on liehulf of the “owner." •

[Roper» v. Heieer tXo. 2). 9 D.L.R. 298, specially referred to.]

Statement This is an application by way of originating summons by 
tile plaintiffs Powell. Mottershaw and Godlonton fur a declara
tion that they each have a beneficial interest in three distinct 
pieces of land, which, as they allege, were sold to them respec
tively under three distinct agreements of sale made with them 
by the Eureka Real Estate Company, as they allege as the auth
orized agents of the defendants.

Judgment was given declaring the *s entitled to speci
fic performance of their agreements.

('. F. Jams, for plaintiffs.
Aitkt n, and Wright, for defendant.

Stuart, J. :—The matter has come up in this way. A immhir 
of persons, the plaintiffs among them, dealt with the Eureka 
Real Estate Company, of which one Brock bank was a partner 
and the manager, and bought from that company a number of 
properties by separate agreements. Among the number was one 
Henry 11. Rogers. Some difficulty arme as to the authority of 
the Eureka Real Estate Company to act for the owner*. The 
purchasers all apparently consulted the same firm of solicitors. 
Messrs. June*. 1'cscod & Adams. The Eureka Real Estate Com
pany had given to each purchaser a receipt for u certain cash

4
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payment. It seems to have been thought that these receipts were ALTA, 
all of the same nature as to form, and some arrangement, the s> 
character of which is an essential point in the present ease, was 10i3
arrived at between Jones, Peseod and Adams and Messrs. Aitkcn -----
and Wright, who were solicitors for the defendants, hv which it 
was agreed that only one action should lie commenced, and it was Hf.wkk. 
thought at least, and, so far as the solicitors were concerned, 
agreed upon, that this should be treated as a test action and that 
the claims of the other purchasers should abide the result of this 
one action. Rogers was chosen as the plaintiff, and he brought 
an action against the present defendants for specific perform
ance of his agreement of side. This action was tried on Novem
ber 8.1911, by Mr. Justice Scott. In that action several defences 
were raised. The first one was as to the sufficiency of the receipt 
given to Rogers as a memorandum under the Statute of Frauds.
The second defence was with respect to the question of a power 
of attorney given to the defendant IIewer by the other defend
ants. It was contended that this was not sufficient to authorize 
IIewer to delegate his authority to the Eureka Real Estate Com
pany. A third defence was that the sale made by the Eureka 
Real Estate Company was made subject to the owners’ approval 
and that such approval had never been given. A fourth defence 
was laclus.

Mr. Justice Scott decided against the defendants on every 
ground raised by them, and granted Rogers a decree for specific 
performance : Rogers v. IIewer i No. 1), 1 D.L.R. 747. Iff W.L.R.
868. The defendants appealed to the Court en banc and the 
appeal was heard by the Chief Justice. Mr. e Simmons, and 
myself : liogirs v. IIewer (No. 2), 8 D.L.R. 288, 22 W.L.R. 807.
On that appeal I was of opinion that the Rogers memorandum 
was not sufficient to satisfy the statute, and with this view the 
Chief e agreed. Mr. Justice Simmons dissented. As the 
majority of the Court were against the plaintiff Rogers on this 
point, it did not liecome necessary for us to consider the remain
ing defences. Mr. Justice Simmons, however, did find it neces
sary owing to 'lis agreement with the trial Judge upon the ques
tion of the memorandum to consider the other defences, and he 
delivered a judgment in which he concurred throughout with 
the opinion of the trial Judge. The appeal, therefore, was 
allowed and Rogers’ action was dismissed.

The various purchasers had filed caveats against the properties 
L'light by them respectively and by some omission tile formal 
judgment of the Court did not provide for the removal of the 
Rogers caveat An application was made to me in Chandlers to 
set aside all the caveats. Mr. Jones consented that the Rogers 
caveat and the caveats of all those purchasers whose receipts were 
open to the same objection as the Court ui banc found to he 
fatal in the Rogers ease, should be vacated, hut he contended

4
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that tin* receipts received liy Powell. Mottershaw ami (Jodlonton 
were essentially different from the Rogers receipt and not open 
to the sanie objection. Thereupon Mr. Wright raised the ques 
tion of the alleged agreement to let the rights of all the other 
purchasers stand or fall according to the result of the Rogers 
action. 1 was of opinion that a grave question had arisen as tn 
the exact nature of that alleged agreement, and 1 entertained 
some doubt as to the extent to which the present plaint ill > 
might be bound by any su.*h agreement. I therefore refused to 
set their caveats aside and it was agreed that the rights of Re
present plaintiff should he brought up for determination by an 
originating summons. I granted this summons to Mr. .Jones, 
acting for the three plaint ill’s, and it was heard by me sitting 
in Court on February 14th last. No objection was taken to th 

r of the three eases in one action.
Mr. Wright appeared for the defendants and consented to 

a declaratory judgment being made and agreed subject to his 
right of appeal to abide the result as if formal actions for s|k*h 
fie performance had been begun by writ of summons.

First, then, as to Powell’s ease. He received two receipts, 
the first reading as fi " s:—

• ulgury, 20th July, 1910.
Received of F. It. Powell ten dollars deposit on lots 19 and 20, Mock 

27. South Valgnrv. Price $SÛ each cash, subject to confirmation by owin' 
910.00. Kvrkk.x Kbal Estate Co.

Geo. L. ltroekbank.
The second receipt was given next day and was for the bal

ance. viz., $lfiO, and otherwise in its wording followed the first 
receipt.

As to Mottershaw, he also received two receipts in the same 
terms, except that the word “cash” did not appear in the first, 
which was dated August 21), 1910, and was for $5. The second 
receipt was not given until March 27, 1911, and was for $172.9". 
It was stated in evidence by Mottershaw that the $7.90 addi 

was for registration fees.
As to Uodlonton, lie got a receipt for $100 in terms which are 

not distinguishable from the first receipt of Powell’s.
Now, the receipt given to Rogers shewed, not u cash sale, hut 

a side on terms with deferred payments, and it appeared in 
evidence iu the Rogers action that there had been an agreement 
to pay interest on the deferred payments at a certain rate. This 
term of the agreement was not set forth in his receipt, and it 
was on this ground, and on this ground only, that the Chief 
Justice and myself held the Rogers receipt to he insufficient as 
a memorandum under the statute. Hoth Mr. Justice Scott ami 
Mr. e Simmons thought even the Rogers receipt suflieient 
It is clear, therefore, that I ought to hold the receipts obtained 
by the three present plaintiff's to In.» suflieient.
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With respect to tlio other objection», although there are no 
pleadings in this ease, it was agreed that all the objections raised- 
by the defendants in the lingers a ft ion should lie open to the 
defendants in the present one, and that the evidence in the 
lingers action as it appears in the Appeal Book and so far as it 
is relevant and material to the present case should be treated 
as part of the evidence in the present case. Of course I can 
therefore have little difficulty. As a trial .Judge 1 think 1 should 
follow the view taken by Mr. Justice Scott on the trial of the 
lingers action, concurred in as it was by Mr. Justice Simmons 
in a considered judgment in the Court en bane. 1 hold, there
fore, that none of the defences raised to the lingers action eon 
now be successfully urged against the present plaintiff's.

There remains, therefore, only the question of the alleged 
agreement that the rights of the present plaintiff purchasers 
should abide the result of the Rogers case. There are two rea
sons why 1 think the defendants cannot succeed upon this point. 
In the tirst case, it is clear that whatever agreement was made 
was made under the mistaken belief that all the receipts were 
identical, which turns out not to In1 the case. In the next place, 
there was no evidence adduced sufficient to shew that Mr. Pes.'ov. 
who conducted the negotiations, was ever expressly authorized 
to make the agreement. He did not say definitely that lie had 
been so authorized when the question was put to him by me 
directly. All that the plaintiff's said was that they “under
stood” that their east s were to depend on the result of the Rogers 
action. The authorities cited to me in regard to the compromise 
of actions do not appear to me to be applicable here, even if the 
solicitor, Mr. lVseod, bad had a prima facie authority to bind 
his clients, which, in this case, where no action had been begun 
at all, .seems to me very doubtful. I think the existence of a 
mistake of fact would be sufficient to prevent the agreement 
being binding. It was not a mistake of law, but a mistake as to 
the question of the identity of the various receipts. At any rate, 
the plaintiff's are not shewn to have been aware that their receipts 
were essentially different in the wording from that of Rogers.

I think all the plaintiffs are entitled to specific performance 
of their agreements, and there will lx1 a declaration accordingly. 
They are also entitled to their costs.

ALTA.
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MAN. ABRAMOVITCH v. VRONDE8BI.

K. B. 
1913

Jum- 2.

Manitoba King's Hcneh. Trial before the Referee. June 2. 191"».

1. Mechanics’ mens ( $ X III—HO) — Parties to action — Registered
WHEN ACTION BROUGHT A NECESSARY PARTY.

Vniler see. 22 of the Mechanics' and Wage Earners’ Lien .Vt, 
K.8..M. 1902, eh. 11U, a claim of lien under the Act cannot be • • real 
ized” unless the person who is the registered owner of the land :,t 
the time of the commencement of the action is made a party t<- it. or 
unless there is some other action pending, to which such owner is 
party, in which the claim may lie “realized,” and, in such « 
although the lien has been duly registered within the time required 
by the Act, it absolutely ceases to exist unless some action to which tin- 
registered owner is a party has been commenced under the provisions 
of the Act, within the period of 90 days prescribed by the Act.

I See Wallace on Mechanics’ Liens, 2nd ed.. 300, 402.]
2. 1'abties ($ IIII—119)—Adding parties defendant—Mechanics’ n.\\

It is too late after the expiration of the statutory period for the 
commencement of an action to enforce a mechanics’ lien to amend by 
adding as a party defendant a purchaser of the lands who became tIn- 
registered owner after the registration of the lien, but before acti-.n 
thereon.

statement Trial of an action brought under the Mechanics’ and Wage 
Earners’ Lien Act, R.S.M. 1002, eh. 110, to enforce a mechanics’ 
lien for work done in building houses for the defendant Vron- 
tlressi upon land belonging to him at the time of the doing of the 
work.

After the registration of the plaintiff's lien, but prior to the 
commencement of the action, the title to the property had liven 
transferred to and had become vested in one Anthony (*aii>. by 
certificate of title under the Real Property Act. The plaint ill's 
lien was tin- only one that had been registered under the Act. 
Anthony Palis had not been made a party to the action which 
came on for trial nearly a year after it was begun.

The action was referred to the Referee for trial pursuant 
to 7 and 8 Edw. VII. (Man.) eh. 28. see. 12.

IV. ,1. Ihmovan, for plaintiff.
IV. It. Towirs, for Vrondessi.
A*. D. (in;/, for Vlassis.

official Referee. TllE REFEREE !—By SVC. 22 of tllC Act :—
Every lien which has been duly registered under the provisions ui‘ this 

Act shall absolutely eensc to exist after the expiration of ninety days after 
the work of service has lieen completed or materials hate been ftirnishe<l or 
placed, or the expiry of the period of credit, where such period is ment i-m-d 
in the claim of lien registered, unless in the meantime an action Is- com
menced to realize the claim under the provisions of this Act, or an action 
is commenced in which the claim may lie realized under the provisions of 
this Act, and a certificate of lis fimth iim in respect thcrcuf according to 
Form No. fi in the schedule hereto lie registered in the proper registry 
office, or land titles ofilee.
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This section requires that an action to realize “the claim” or 
an action in which ‘‘the claim” may be realized, must be com
menced within the period named, otherwise the lien ‘‘shall abso
lutely cease to exist,” and I am satisfied that, in an action to 
realize the claim of lien on the land, the person who is the 
owner of the land at the time of the commencement of the 
setion is a necessary party to it.

There has, therefore, in this case been no action in which 
this claim can be realized, commenced within the prescribed time, 
and I hold that the plaintiff’s lien has absolutely ceased to 
exist, as the owner cannot be made a party defendant by amend
ment after the lapse of the ninety days.

There will, however, be judgment against the defendant 
Vrondessi personally for the balance of the contract price, 
$1,800.

Personal judgment only.
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Re CLEARWATER ELECTION.
Alberta Supreme Court, Beck, J. May 10, 1913.

1. Elections ($ IIC—69)—Disputed ballots—Power or Court of
Enquiry.

Under the Allierta Election Act, 9 Edw. VII. ch. 3, the individual 
envelopes containing “disputed ballots” are not to be opened at the 
Court of enquiry; that Court is to decide only the question of the 
qualification of the several voters, and the duty of the deputy return
ing officer is to return these individual envelopes unopened to the 
returning officer with the decisions of the Court as to the qualification 
and its automatic decisions of allowance or disallowance or a state
ment of disagreement as the case may be.

L\ Elections (MIC—68)—Disputed votes—Duty or returning officer.
The Allierta Election Act. 9 Edw. VII. ch. 3, see. 210, which requires 

the returning officer to add up xotes from the statement of the polls 
and the returns of the Court of enquiry and any votes allowed by 
him as to which any Court of enquiry has failed to agree, etc., implies 
that «hile neither the deputy returning officer nor the Court of enquiry 
is at lilierty to o|hmi the envelops containing the disputed ballots, it 
is the duty of the returning officer to do so notwithstanding any ap
parent inconsistency of the returning officer's return (form 52), 
which must be deemed to have been drawn in contemplation of a re
turn in cases where there were no disputed ballots.

3. Elections (MIC—71)—Alberta Municipal Act—Forms—Modifica
tion.

The Allierta Elections Act, 9 Edw. VII. eh. 3, which empowers the 
Lieutenant-dovernor-in-coiincil to vary the forms provided in the Act, 
etc., docs not affect the right of any officer to modify any provided 
form to meet the facts of the particular case.

4. Mandamus ( $ I F—66)—subjects or relief—Elections—Perform
ance or DUTY BY RETURNING OFFICER.

On a returnirg officer wilfully neglecting to add disputed votes 
allowed by a Court of enquiry under the Allierta Elections Act, 9 Edw. 
Ml. ch. 3, though under a bonA fide misapprehension of his duty, 
mandamus lies under sec. 235 to conqiel him to do so; an appeal to a
23—11 D.L.B.
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District Court Judge or » recount by him not ufl'onling such o'li.-r 
remedy nu precludes relief liv iiiuiuIhiuiih. 

fi. Elections ($11 c—«7)- Alberta Municipal Act—Disputed v«« 
Duty ok returnino oppicer.

In counting disputed Imllot* umler Alliertn Election Act. !» ! 
VII. eh. -. we. 210, » returning officer should preserve their idci 
by restoring them to their respective individual envelo|H»*.

0. Costs ($ I— lo)—Discretion—Mandamus against election opki<
On ismianve of mandamu* to eoni|»el a returning officer to n i 

puted votes allowed by the Court of empiirv umler the Alliertn I 
tions Act. U Eilw. VII. eh. 3. he wiis left to pay his own eo-i- 
applicant's costs were awarded against a candidate who unsufft*«l 
opposed the application.

Application for n mandamus t«> compel tli- returning • 
to add the disputed votes allowed by the Court of empt 
under the Albert# Eleetion Aet. 9 Edxv. VII. eh. 3.

The application was granted.
FI (

If. A. Mnckie, ('. <\ MrCavt, K.C., with him, for A W
Taylor.

IV. (Jar up a, K.C.. for John McKcrraeher.

ItKcK, J.:—To wive in a satisfactory way the question-, 1 ». 
cussed liefore me on the hearing of this application. 1 find ' 
treat to consider the procedure laid down by the Aet with r 
especially to disputeil ballots in the order of time.

Sec. inn provide for the addition by the deputy returning 
officer at the time of the jh>1I of the names of persons h"* 
names do not appear upon the lists. A prerequisite is the m .in. 
of an oath by the intending voter in a form provided.

Sec. 177 provides that at the request of an agent or p'-mn 
representing any eandidate sueh an intending voter shall ’•* 
served by the deputy returning officer with a notice to np|- -r t » 
answer to a charge of having voted contrary to the provisions 
of the Act. The same sec tion goes on to provide : —

After serving the notice . . . the deputy returning officer luill 
(o) Deceive the ballot of the per>on desiring to vote;
(b) Place it in an emelo|»e marked ‘ ‘ Disputeil Ballot 
(r) Hccnrely seal the cnvelo|»e;
(d) Write upon it the name aie I place of residence of tie- "'*•••■ 

and hia number as it np|»oars in the |k>II liook, the name :<»•! 
numla»r of the polling place and hi* own name ; and tli-'

(e) lN-po*it it (i.e., the sealed envelope enclosing the voter's 
in the Imllot box.

See. ISO provides for the marking of certain unused lull 
us “declined/* and sis*. 182 of certain others as ‘Van- I 
Sec. 186 provides that immediately after the close of the |»"ll tin 
deputy returning officer shall first place all the cancel hi «ml 
declined ballot pa|H*rs in separate envelope» and seal tli m «I» 
and then count the numlier of voters whose names appear by the
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poll hook to have voted and make an entry thereof on the line 
immediately below the name of the voter who voted last, and 
then open the ballot Imx him! eoiint the number of votes for eaeh 
candidate, but that lie shall not count the “disputed ballots."

The “cancelled,” “declined" and “disputed” ballots are 
thus set aside in the counting bv the deputy returning officer. In 
counting the remaining ballots it may become the duty ov the 
deputy returning officer to reject sonic of them. Such as In* 
docs reject are called “rejected ballot papers” (sec. 187.)

lu respect of all except disputed liallots In* is to note in the 
poll book every objection taken, decide tin* objection, subject to 
review in recount, number the objection and place a correspond
ing number on the back of the ballot paper objected to, with his 
initials (see. 188.)

Sec. 189 provides in effect that the deputy returning officer 
shall count all the disputed ballots except those which lie decides 
should be rejected and shall keep an account of the munlier of 
ballots cast for each candidate and of the number of rejected 
ballot papers; that all the ballot papers indicating the votes 
given for each candidate respectively shall be put into separate 
envelopes or parcels; and that all disputed, rejected and unused 
ballot papers shall be put into separate envelopes, scaled and 
signed, which shall In* endorsed so as to indicate the contents.

So we have at the close of the deputy returning officer’s count 
separate envelopes containing:—

ALTA.

s. c.
1913

Rk
( ’l i \uv. mi:

(1) ballots counted, i.e., thon» which are not “disputed ballots'' and 
those which haxu not been * ‘ rejected ’ ’; these in separate envelopes or 
parrel* in< lien ting the votes given for each vandidate resjiectivelv.

(-) Deputed ballots, i.e., those of persons added to the list mid 
■erved with a notice under see. 177.

i t) Rejected bnllots, i.e., those rejected by the deputy returning officer.
(1) I’ntised ballots.

Then secs. 190, 191 and 191, in ton junction with form -Mi 
make it quite clear that it is a duty of the deputy returning 
ofti • r to put into the ballot box which is then to In* locked and 
scaleil i

I) A statement provided l'or by *•«*•. 190.
(-) The |«oiling list.
(it) The poll I wok.

I) The envelopes eontuining ballot papers.
(• 1 The other documents required by law to Ik* returned by the deputy 

returning ofliver to the returning oltleer.

Sir. 193 provides that in the event of there being disputed 
ballots, the deputy returning officer is to retain the hox during 
the enquiry as to disputed ballots and sec. 195, that he shall, 
when sitting with a justice of the peace in a Court of enquiry 
as to disputed ballots, unlock the Imx and take therefrom the
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envelope containing the disputed ballots and the poll book ami 
then relock the box. The Court then proceeds to enquire and 
enquire only (see. 203) whether any statement sworn to under 
the provisions of the Act by the voter whose vote is the subject 
of the enquiry is false in whole or in part, and if false in part, 
in what respect it is so false.

Sub-see. 2 of this section says that 
If it is proved to the satisfaction of the said Court that any voter whose 
vote is the subject of enquiry has sworn to any such statement which is 
false in whole or in part, the vote of such voter shall be disallowed; but if 
it is proved to the satisfaction of such Court that every such statement so 
sworn to by such voter is altogether true, such vote shall be allowed.

Then sec. 205 provides for
A return in duplicate of the decisions reached by it on the qualifications 
of the several voters whose right to vote is the subject of dispute,
with the grounds of decision and provides that if the members 
of the Court of enquiry fail to agree as to whether a ballot 
paper should be allowed or disallowed, the returning officer i not 
the deputy) shall render a decision.

Then form 48B (sec. 207), a return by the deputy returning 
officer where there are disputed ballots, says;—

That in open Court before the Court of enquiry the said ballot box 
was opened by me as provided in sec. 195 of the said Act, and the enve
lopes containing the disputed ballots and poll book taken therefrom . . . 
that during the sitting of the Court of enquiry possession of the ballot 
box, the key thereof, the disputed ballot papers and the poll books, were 
retained by me; that immediately upon the close of the enquiry, and while 
the Court was still sitting, the ballot box was again unlocked ami the en
velopes containing the aforesaid disputed ballot papers, all evidence taken 
before the said Court in regard to the said disputed ballot papers, nil 
exhibits relating thereto, and the poll book, together with the return of 
the decisions of the said Court, were placed in the said box. etc.

I am satisfied that these provisions intend that the individual 
envelopes containing the disputed ballots shall not la* opened at 
the Court of enquiry; that the business of that Court is to de
cide only the question of the qualification of the several voters 
and the duty of the deputy returning officer is to return these 
individual envelopes unopened to the returning officer with the 
decisions of the Court as to qualification and its automatic 
decisions of allowance or disallowance or a statement of disagree
ment as the case may he.

Then we come to the quation of the duty of the returning 
officer.

Sec. 210 declares these duties as follows:—
The returning officer . . . after having all the ballot boxes, shall 

open them and shall first open the large envelopes eontnining the poll IhhA* 
and the disputed ballots and returns, in resjiect thereof, if any, and render 
bis decision regarding any ballot upon which the Courts of enquiry rcs|>cc-
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tively have failed to agree, having regard only to the evidence taken by the 
Court of enquiry that examined the same; he shall then open the sealed 
envelopes containing the statements of the polls and shall . . . add up 
the votes given for each candidate from the statements of the polls ami 
the returns of the Court of enquiry, respectively, ami shall add thereto any 
votes allowed by him as to which any Court of enquiry has failed to agree 
. . . ami shall forthwith declare to l>e elected the candidate having the 
largest number of votes.

By sub-see. 2 he is to state the ground of disallowance in 
case of disallowing any vote upon which the Court has failed 
to agree. There is, to my mind, a perfectly clear implication to 
l»e drawn from the words of this section, that while neither the 
deputy returning officer nor the Court of enquiry is at liberty 
to open the envelopes containing the disputed ballots, it is. on 
the other hand, the duty of the returning officer to do so. Other
wise it would be impossible for him to
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Add up the votes . . . from the statement of the polls and the returns 
of the Court of enquiry anil . . . any votes allowed by him as to which
any Court of enquiry has failed to agree.

lu my opinion this is the necessary implication, and so dear 
is it. in my opinion, that the apparent inconsistency of the re
turning officer’s return (form 52) creates no hesitancy in my 
mind. The form, 1 think, must be supposed to have been drawn 
in contemplation of a return in eases where there were no dis
puted ballots, such a case being considered as the general case, 
and that on which disputed ballots occur the exception; no mat
ter how numerous such are, the exceptions which occur in prac
tice and the form therefore must, in my opinion, be modified to 
meet special cases.

Sec. 299 contemplates cases of this sort, and though tliat 
section provides that the Lieutenant-Uovernor-in-council may 
vary the forms provided in the Act and also provide additional 
forms that, I think, cannot affect the right of any officer or offi
cial to modify any provided form to meet the facts of the par
ticular case.

In the case before me the returning officer did not open the 
individual envelopes containing the disputed ballots, and con
sequently did not, as he could not, add the votes which they rep- 
rcsent. He did so, I think, “wilfully” within the meaning of 
the Act—even though 1 should decide that he did it under a 
bnmi firfr misapprehension of his duty. 1, however, refrain from 
expressing any opinion in this regard.

Having concluded that the returning officer “wilfully” 
neglected to add the disputed votes allowed by the Court of 
enquiry, 1 think it is a proper ease in which, under sec. 235, 1 
should direct the issue of a mandamus to compel him to do so. 
It was *irged that I should not do so, even if I came to the con
clusion that he had failed in his duty in this respect, because
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then* were other remedies open, mimely. an appeal to a District 
Court Judge or a recount l».v him. but, in my opinion, as I bav
ai ready indicated, the Act contemplates that at the time the mat 
ter comes before the District Court Judge, lie shall have he ton 
him the decision of the returning officer, including, if the cas. 
should arise, his casting vote i see. 211) to be given after his 
actual allotment of the disputed ballots. An appeal or recount 
is their fore, in my opinion, not another method of securing th 
relief now asked for. The position of the deputy returning oi'ii 
cer and the Court of enquiry is analogous to the report of ; 
referee to a Judge, the position of tin- returning officer to that <u 
a trial Judge, the position of the District Court Judge to that 
of an appellate Court, hut for the active intervention of which 
the decision of the returning officer is not only final but com 
plete.

In conclusion I feel called upon to add a warning to th 
returning officer in regard to his duties in counting the disputed 
ballots. I think he should preserve their identity by restoring 
them to their respective individual envelopes. If lie fails tu 
do this, any right of appeal from the decision of the Court of 
enquiry or the returning officer would he rendered entirely nu 
gatory. The effect of preserving their identity will, no doubt, 
be to destroy the secrecy of the ballot with regard only, however, 
to the disputed ballots. Confined in this way, no serious wrong 
is done, and in any case I fail to find any way in which it can 
be avoided and at the same time a possible failure of justice t«> 
the appellant in ease of an appeal be avoided.

As to costs, I make no order as against the returning officer : 
he will he left to pay his own costs. As the candidate Me 
Kenney opposed the motion, which he need not have done, and 
bv my judgment has failed in his opposition, I think he should 
pay the applicant’s costs. I so order. These costs will he taxed 
by the clerk and will be payable within one week of the certifi
cate of taxation.

Application granit <I.

SASK. FIRST NATIONAL BANK OF IOWA CITY v. ROONEY.

g q Simkatchewan Supreme Court. Trial before Johuntone, J. April 29, 1913.
1913 l. Bills and notes ($ I D2—16)—Negotiability—Provisions for dis 
— cornt—Payment in instalments-Acceleuation on default.

April 29. ,\ note given for the price of goo»!* is valid and negotiable, though
it provides for a discount at a fixed percentage for payment within :i 
specified time from date, though it provides for payments in inst.i 
mente of fixed amounts on sjievifled dates, and though it provides th: 
default in payment of any instalment t-hall, at the option of the pay»** 
render the unpaid lia la nee immediately due and payable.

I Jury v. Marker, K. B. 4c E. 4.19; and Carlon v. Kcnealy, 12 M. & W. 
189, referred to.]
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Action to recover amount clue on an alleged promissory sask. 
note. s. c.

Judgment was given for the plaintiff. mi3
0. E. Taylor, for the plaintiff. "—
IV. C. Soi y th, for the defendant. National

Johnstone, J. :—The plaintiffs’ claim is founded against the r. 
defendant on the following document described in the statement Rooney. 
of claim as a promissory note or agreement :— johivtonv, j.

Swift Current, Sask., March 1, 1910.
For value received 1 promise to pay to the order of the Equitable 

Manufacturing Co. (not incorporated) three hundred forty-two dollars 
i*34-) at Chicago, 111., in six instalments, payable ns below:—

A discount of 5 per 
cent, will lie allowed 
if paid in full within 
fifteen days from 
date. Instalments 
after maturity draw (5 
per cent, interest.

Amount. Date paid. 
Two months after date $57.
Four months after date $57.
Six months after date $57.
Fight months after date $57.
Ten months after date $57.
Twelve months after date $57.

Default in payment of any instalment shall, at the option of the payee 
herein, render the unpaid balance immediately due and payable.

(Signed) J. P. Rooney.

The defendant, contemporaneously with the giving of this 
promissory note or agreement, signed an additional document 
as follows:—
Kquituble Mfg. Co..

Chicago, 111.
(ientlemen.—On your approval of this order, deliver to me at your 

earliest convenience, f.o.b. Winnipeg, Man., the piano and advertising 
matter described above, in payment for which 1 herewith hand you my 
instalment note, on which last payment falls due one year from date, with 
understanding that if the order is not approved, the note is to be cancelled 
and returned to me by registered mail, and further, that if 2% per cent, 
"f all my gross sales does not amount to $.'142 at the expiration of this 
agreement, that you will pay me the deficiency in cash.

To make the above paragraph binding upon you I am to take freight 
shipments promptly, carry out the advertising plan, meet all my obliga
tions to you promptly. Tteep the piano well displayed in my store, issue 
piano votes for each cent purchased, and to report to you my gross sales 
each 60 days.

Swift Current, Jan. 17, 1910.
I desire mahogany finish on piano.
Mv gross sales for the last twelve months were $12.000.

(Signed) J. P. Rooney.

County.................................. State, Swift Current.
Freight Station, Swift Current. State, Sask.

Salesman, C. Marshall.
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This request or agreement was made subject to cancellation 
up to April 1, 1910, by memorandum in writing across the fan* 
thereof, and the description of the piano together with a war
ranty thereof were provided for in printed matter on the same
sheet of paper just before the request. Also the note or agi...
ment on the same sheet of paper, with the request and the de
scription of the piano sued on, was printed at the end of the 
sheet, and made detachable from the request or order through a 
punctured line across the sheet between the request and the note. 
Provision was made by a printed memorandum just above tin- 
note for the detachment of the note by the Equitable Co. upon 
their approval of the order or request.

No witnesses were called at the trial by either party, the par
ties relying on the evidence given in pursuance of an order for 
the examination of the officers of the plaintiffs and of the man
ager of the Equitable Manufacturing Co., and of the defendant 
given on his cross-examination for discovery, together with tin- 
exhibits used on the said examinations. Those examinations and 
exhibits I find disclose the following facts: The defendant failed 
to cancel the agreement or request on or Indore the 1st April, as 
was provided he might; he wired cancellation, however, on the 
bth April, but the company by the uncontradicted statement of 
Loveland, the manager, had approved of the order on the 1st 
of April and had shipped the piano, in accordance with the 
agreement, on the same day, and in this he was corroborated 
by the defendant on his cross-examination for discovery.

On the 6th of April the company detached the note sued on 
and endorsed the same over as a note to one Hamilton from 
whom they obtained a loan, and Hamilton on the same day en
dorsed over to the plaintiffs for value, which hank I find as a 
fact became and were the holders in due course

The defendant, having made default in the payment of the 
first instalment, the instalment which fell due on the 1st of May, 
all subsequent instalments were declared due and the plaintiff 
sued. That all such payments were declared due was admitted 
by counsel on the trial.

The defendant’s counsel, in his argument at the close of the 
trial, relied upon the defences that the plaintiffs were not the 
holders in due course, and that the note in question was not a 
valid note, and that it was non-negotiable. I cannot give effect 
to these objections, or to any of them. The plaintiffs, I have 
found, were the holders of the note in due course. This effectu
ally disposes of any defects contended for. Further, the note, 
as far as I can see, is a good and valid note; it is an absolute 
and unconditional promise to pay a sum certain in instalments 
on certain specified days. The provision for a reduction of the 
sum certain if paid within fifteen days does not render that sum 
uncertain. The sum less the discount is easily arrived at. Tlv-re
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is nothing uncertain about the result: Jury v. Barker, E. B. & E. 
459. Provision for repayment in instalments is made by the 
Bills of Exchange Act, and for the payment of interest. There 
is no uncertainty where default is made in the payment of the 
first instalment, whether the other [Miyments are declared to he 
due or not: Carlon v. Kmealy, 12 M. & XV. 139; Maclaren on 
Bills of Exchange, 19()9 ed., pp. 90, 92, and 93.

Judgment for the plaintiff for $342 and interest at the rate 
provided.

Judgment for plaintiff.

Be FRY.
British Columbia Supreme Court, Hunter, C.J.B.C. April 30, 1913.

1. Wills (4 III A—91)—Legacy—Attestation by beneficiary’s hus
band—Effect.

Under a will liequenthing the residue of testatrix's estate ir. trust, 
after a life interest, for the benefit of two named sisters equally, and 
providing that on either dying in testatrix’s lifetime, leaving a son 
or sons who should survive testatrix and attain the age of 21 years, or 
a daughter or daughters who should attain that age or marry, such 
child or children should take the share which his, her or their parent 
would have taken, and providing for maintenance and advancement 
for the children “entitled in exjjectancy,’’ there was intestacy as to 
the share of one of testatrix’s sisters whose husband attested the will; 
his right is excluded, on the ground that the jus marit* only attached 
to property of which both the legal and beneficial ownership was un
disposed of, and there is a resulting trust for the next of kin.

[Aplin v. Stone, [1904] 1 Ch. 543, followed.]

Petition under the Trustee Act for the determination of 
the construction of the will of Margaret E. Fry.

The testatrix by her will bequeathed the residue of her estate 
to trustees upon trust, after a life interest, to pay and divide it 
between two named sisters equally ; there was a clause providing 
that in the event of either sister dying in the testatrix’s lifetime 
leaving a child or children who should survive the testatrix, and 
being a son or sons, should attain the age of 21 years, or being 
a daughter or daughters should attain that age or marry, such 
child or children should take the share which his, her or their 
parent would have taken if such parent had survived the tes
tatrix; there then followed a clause of maintenance and advance
ment for the children “entitled in expectancy.'* The husband 
of one of the two named sisters attested the will.

A. Maclean, for the trustees, stated the facts of the case and 
read the will.

Mayers, for the sister, whose bequest was not nullified, con
tended that the present case was governed by Aplin v. Stone, 
[1904] 1 Ch. 543, there is a broad distinction between cases of a 
life estate and remainder and those of substitutional gifts; in 
the first class, the interest of the remainder man is vested at the
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Argument
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(lentil of the testator and only the possession is postponed, so that 
where the life estate ceases from whatever cause, the possession 
of the remainderman is accelerated ; on the other hand, in the 
ease of substitutional gifts, the interest of the primary legatee is 
vested subject to be divested when and only when a certain 
contingency happens, and it is only on the happening of that 
contingency that the secondary legatee acquires any interest at 
all. This is the ease of a substitutional gift, and therefore //- 
Magbtt, 8 O.L.R. 601, even if rightly decided, does not apply 
The fact of the legatee's husband having attested the will ren 
ders the bequest to her “null and void,” the contingency on 
which the interest of the substitutionary class, the children, an- 
to take, is the death of the legatee in the testatrix's lifetime ; to 
hold that their interest can arise on any other contingency is 
to make a new will for the testatrix.

lie further contended that in the event of its being held that 
there was an intestacy, the jus mariti was excluded by the disposi 
tion of the legal estate, it was only in the event of both the legal 
and equitable interest being undisposed of that the right of lie 
husband attached ; the fact of a disposition of the legal estât- 
caused the property to retain its character of separate property : 
Jit Lambert, 39 C'h.D. 626, Stirling, J., at 633.

Mann, for the infant children of the legatee whose bequest 
was nullified, adopted the same argument.

Fell, for the adult children of the legatee whose bequest was 
nullified, contended that Aplin v. Stone, [1904] 1 Ch. 543, was 
wrongly decided, and relied on lie Clark, 31 Ch.D. 72.

Hunter, C.J.B.C. :—The cases establish the clear distinction 
between gifts in remainder after a life estate, and substitution
ary gifts; in the former case the failure from whatever cause of 
the life estate accelerated the gift in remainder ; in the latter 
case there was no interest to be accelerated unless the exact con
tingency occurred. Any argument to be derived from imputing 
a supposititious intention to tin* testator was too frail to be relied 
on; here it was contended that the testator would have desired 
the children of the legatee to take in the event of their mother's 
interest failing in her lifetime, but non constat that lie would 
not have wished the whole estate to go to the other sister; there
fore, the pursuit of a supposed intention proving dangerous. 
His Ivordship held himself bound by Aplin v. Stone, supra. a 
decision directly in point, to hold that there was an intestacy 
as to the share of the sister whose husband had attested the will. 
He acceded to the contention that the husband's right was ex
cluded. on the ground that the jus mariti only attached to pro
perty of which both the legal and beneficial ownership was un
disposed of and decreed that there was a resulting trust for tin* 
next of kin.

Judgmrnt according'!!.
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WALKER v. CANADIAN NORTHERN R. CO. and IDEAL FENCE 
CO., Limited, third party.

Saskatchewan Supreme Court. Trial Ik fan Uaultain, April 21. 1913.

1. Railways ($111) 2—37)—Operation—Injury to employee of CON
TRACTOR WITH RAH.WAY.

A railway eempnnv in liait!»* for injury to n fencing contractor 
employee while at work in a car. canned by a negligently violent 
coupling of ears by the company ’« employee*.

2. Railways (6 11 D 2—37)—Injury to contractor's employee—As
sumption OF RISK.

An employee of an independent contractor engaged by a railway 
company to fence its right-of-way does not assume the risk of being 
injured while at work in a car. through a negligently violent coupling 
of cars by employees of the railway company.

3. Contracts ($111)4 IKS)—Construction contracts—Contractor's
INDEMNIFICATION OF EMPLOYER FROM LIABILITY FOR XEULIOENCE OF
'

A contract to fence a railway company’s right of way, in which 
the contractor further agreed to indemnify the railway company against 
claims for injury to persons or property ‘ * occasioned in carrying on 
the work,” entitles the company to indemnity against a claim of an 
employee of the contractor for injury received while at work in a car 
caused by a negligently violent coupling of cars made by the railway 
company ’■ employees.

| This finding does not seem to Ik* in accord with the principles of 
interpretation laid down in Beal, Cardinal Rules of Interpretation, 
-n.I ed., 121. |
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Action for damages arising from a bale of wire falling upon statement 
the plaintiff, an employee of tin* third party, while lie was in a 
car of the defendants, caused by an engine of the defendants 
violently hacking down upon the ears for the purpose of making 
a coupling.

Judgment was given for the plaintiff against the railway 
company, with right over against the third party on a covenant 
of indemnity contained in the contract entered into by them.

IV. IV. Livingston, and J. T. Lcgrr, for the plaintiff.
J. A*. Fish, for the defendants.
h\ R. Earle, for the third party.

Uaultain, C.J. :—The Ideal Fence Co., Ltd., the third party Hauium. c.j. 
to this action, was in the summer of 1011 carrying out the work 
of fencing the right of way of the defendant company under a 
written contract. It was a term of the contract that the defen
dant company would furnish the necessary fence posts on cars 
and also would furnish free transportation for men and mater
ials over its lines. On July 10, 1011, the Fence Company's 
employees, having completed their work at a point called Maid
stone, on the line of the defendant company’s railway, wen 
carried from Maidstone to a place called Highgate, on a train of 
tlu* defendant company for the purpose of distributing the posts
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and wire required for the work of fencing at points west of 
Highgate. The train consisted of an engine, a number of cars 
loaded with posts, a car of wire, and the boarding cars used by 
the Fence Company’s men. The Fence Company’s men were in 
charge of a foreman named Beattie, and included the plaintiff, 
who was employed as a labourer. The work of distributing was 
done as the train was in motion, the posts and wire being thrown 
out at the points they were needed. When the train arrived at 
Maidstone, according to the evidence of Beattie, he asked tin- 
conductor of the train whether he was going to stop at Maid
stone for dinner, and the conductor informed him that “he was 
going to pull right out” and to get the men ready to distribute 
the material. Beattie accordingly ordered the men into the sev
eral post-cars, and instructed one Tucker, a Fence Company 
employee, to take tw’o men into the car containing the wire and 
to direct them in distributing it. Tucker, following out these 
instructions, took the plaintiff and another man into the wire 
car.

Shortly after the men had taken up their positions in the 
several cars, the engine, which had been “shunting,” backed 
down to “couple on to” the past and wire cars, and according 
to Beattie 8 evidence, “hit the cars and hit them very hard.” 
Beattie testifies that in making the coupling the engine backed 
down against the cars and then “started ahead” with a jerk. 
He says that the shock was so great that it knocked him against 
the posts of the car he was in, and that the bales of wire in the 
wire car were all more or less disarranged, apd some of them 
were tipped over. He further said that this was the hardest 
shock he had ever experienced, and according to the evidence 
he had been employed in this class of work for more than three 
years. The plaintiff, who was in the wire car, was injured by a 
bale of wire falling on him, and there is no doubt from the evi
dence that the bale was displaced and fell owing to the shock or 
jar caused as already mentioned. There is really no dispute be
tween the parties on that point.

The conductor of the train, James Fcarnley, in his evidence, 
denies having told Beattie to get his men into the cars to be ready 
to distribute the material. He says that, on the contrary, having 
seen Beattie ordering his men into the cars, he told him not to 
do so until the “shunting” was done. He also says that he told 
Beattie that they would stop for dinner at Highgate, and denies 
that he said he would “pull out” immediately a^ter coupling 
up again.

Fearnley, the conductor, and Hunt, the brakeman of the 
train, both state very strongly that the shunting was done in 
the ordinary way, and that there was only the ordinary amount 
of shock or jar when the coupling was made. According to lli - 
evidence. the bales of wire were properly loaded, and should not
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have fallen down under ordinary conditions. So far as the facts 
are concerned, the case turns on (1) what instructions were 
given by the conductor, Feamley, to Beattie immediately after 
arriving at Highgate, and (2) whether or not the accident was 
caused by the negligence of the defendant company’s employees 
in making the coupling. The evidence on both these points is 
very conflicting. On the first point there is a direct contradic
tion between Feamley and Beattie with regard to everything 
that was said or took place on arrival at Highgate. Beattie’s 
evidence is corroborated in important particulars by the plain
tiff, and I was not particularly impressed with the manner in 
which the witness Feamley gave his evidence. I therefore find 
that on arrival at Highgate Feamley instructed Beattie to get 
his men into the cars so as to be ready to distribute the material 
as soon as the train pulled out, and that it was the intention, 
or at least the stated intention, of Feamley, to leave Highgate 
immediately the switching or shunting was done.

With regard to the question of negligence, the evidence 
again is equally conflicting. The railway employees, however, 
were not on the train when the coupling was made, but were 
standing on the ground. Beattie, who is a disinterested witness, 
and has had a good deal of experience, describes the shock or 
jar that occurred as being exceptionally violent ; and I am in
clined again to accept his evidence on this point. I find, there
fore, that the injury to the plaintiff was caused by a hale of wire 
falling upon him, and that the bale fell owing to the negligent 
and violent manner in which the coupling was done. I do not 
think that there can be any doubt ns to the legal liability of the 
defendant company. The negligent acts of their employees were 
in regard to a matter within the scope of and incidental to their 
employment, and their duty to use ordinary care and skill in 
order to avoid danger was neglected. Mr. Fish argued that the 
plaintiff voluntarily incurred the risk, and invoked the doctrine 
of volenti non fit injuria. The principle of that maxim does 
not, in my opinion, apply to the facts of the present case. The 
evidence entirely rebuts the suggestion that the accident which 
occurred was an ordinary incident of the plaintiff’s employment, 
or could have been in any way anticipated or foretold by him.

I accordingly find for the plaintiff, and award him damages 
as follows: Loss of wages, $250; doctor’s and hospital bills, $110; 
general damages, $500. There will be, therefore, judgment for 
the plaintiff as against the defendant company for $860 and 
his costs of this action.

The defendant company claims over against the third party 
on a covenant of indemnity contained in the contract between 
them, which is as follows:—

The contractor shall he responsible for, ami shall indemnify the com
pany against, all damage, by whomsoever claimable, in respect of any
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crops, roads, ways, properties, rights, privileges or easements of wh:i', 
description, occasioned in the carrying on of the works or any part tIv
or by any neglect, misfeasance, or non-feasance on his part, and shall

Walker his own expense, make all necessary temporary provisions to ensure u

Northern
l: ' .

avoidance of such damage or injury. The company may forthwith, i 
notice to the contractor, pay or compromise any claims for such dam 
whether placed in suit or not. and may collect the amounts paid from m

H.niltaln, O.J.
contractor or deduct the same from any amounts then or thereafter dm 
the company to the contractor.

It was argued before me tit the trial by counsel for the tii i 
party that the damages in this ease were not “occasioned in Hi 
carrying on of the works or any part thereof," and that 1I1 
covenant did not extend to railway accidents. This point i- 
raised by the written pleadings : but in any event, my opinion - 
that the covenant does apply to this ease and the defendant « i 
pany is entitled to be indemnified by the third party. 1 i'.■ 
therefore, that the defendant company is entitled to be indem 
tied by tin- third party herein against all amounts payable 
it under the judgment in this action.

There will be judgment, therefore, for the defendant 
pany against the third party, the Ideal hence Co., Ltd., I'm 
amounts paid by it under the judgment herein, and its own 
of this action, and of tin* third party proceedings.

Judgment for plaintiff with rig I'1 
on r against third /> < ;

N.S. DOMINION REGISTER CO. v. IIALL.

S.C.
I9l:t

(Decision No. 2.)
Nova Scotia Supreme Court, Sir Charles Townshend, C.J., Graham, L.-'.. 

and Russell, and Drgsdale, Jd. March :i, lfilfi.
March 3. 1. Sale ($ I C—16)—Necessity ok recording conditional sale a

MENT—N.S. STATUTES 1007, CH. 42.
Where the plaintiff sold an account register to a purchaser umler a 

hiring ami purchase agreement within the meaning of eh. 42 of li 
Acts of Nova Scotia. 1007, and where such agreement was neither 
accompanied by an affidavit nor tiled in the registry of deeds, tin- 
agreement although valid as lietween the parties, is null ami voi-l as 
against the creditors, purchasers, and mortgagees claiming under tli - 
purchaser in question.

fDominion Register Co. v. Hall (No. 1), 8 D.L.R. 577. affirtm-1.]
2. Chattel mortgage ($IIC—15)—After acquired property—K.n-mu

GENERIS.
Where a chattel mortgage instrument assumes to cover in a shop 

(n) a stock of hardware, crockery via re and groceries, (6) the -hop 
and office fixtures, scales and appurtenances, (<•) nil other good- that 
may be put in said shop in substitution for or in addition to those 
already there, the same and as fully to all intents and purposes as if 
said “added or substituted stock ' * were already in said shop : tin* 
“stock” and the “fixtures” are distinct genera, and only within the 
latter can an ‘‘account register" projierly come, hence it cannot \< 
included in the “added or sulwtitutcd stock.”

[Dominion Register Co. v. Hall (No. 1), 8 D.L.R. 577, affirmed.'
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Appeal by tin* defendants from judgment uv Ritchie, .1.. N-S. 
Dominion Register Co. v. Hull d at. i No. 1 . 8 D.I-.R. ’»T7. s ^

The appeal was dismissed. 1913
F. L. Milner, for ii|>pe»ant. DoI^jon
./. L. Ralston, for respondent. Register

Co.

The judimient of the Court was delivered by Hall.

Rvssei.l. J. : The plaintiff' «greed to sell an aeeount register Rown. j.
lu K. C. MeD.ide. reserving the ownership and all right to the 
property until the price was paid. Mel hide is called the pur
chaser in the document in which the bargain is contained, but 
vll'cet must lie given to alj its provisions so far as possible, and 
there is no difficulty in giving effect to this provision as to the 
ownership being retained by the vendors. The document was 
in t liled and would therefore be void against creditors or mort
gagees of or purchasers from McDade; but “creditor" has been 
interpreted as a creditor with process which the defendant is 
noi. Neither is he a purchaser. He claims to be a mortgagee 
and has taken possession of the property under a chattel mort
gage for breach of the condition as to payment of interest. There 
was a dispute as to this breach, defendant contending that the 
interest was not over-due. having been liquidated by a cheque 
for which there were no funds, but which was not dishonoured 
until after the seizure of the property by the defendants. It 
is not necessary to decide whether there was a breach or not if 
the property in question is not included in the chattel mortgage, 
and the learned trial Judge has decided that it is not so included. 
With that decision I agree. The mortgage was given to secure 
the sum of $:{,()( )() advanced by the defendants to McDade. and 
the description of the property is as follows:—

All uml singular the stork of hardware, crockery»are, groceries, includ
ing canned goods, fruit and general groceries, together with all and sin 
gular the contents, including shop and ollice fixtures, scales and appurten
ances of the shop or store situate on Main street, in said town of Parrs- 
boro, the said goods and chattels Wing or comprising what were purchased 
by the said Ernest C. McDade from one W. D. McLaughlin, nnd now in 
the possession of the said Ernest (’. McDade and owned liv him and in 
said shop and premises, nnd it is the intention hereof ami of the parties 
hcn-to that these presents shall not only cover nnd include all and singular 
the present stock of goods and all other the contents of said shop so owned 
by the said Ernest C. McDade as aforesaid, but any other goods that may 
lie put in said shop in substitution for or in addition to those already there 
the same, and as fully and to all intents and purposes as if said added or 
substituted stock were already in said shop and particularly mentioned 
herein to uhieh the parties hereto agree.

Also all the flour ami feed, vanned or other goods and chattels owned 
hv the said Ernest C. McDade, and now in his possession in a certain 
warehouse occupied by him on said Victoria street in Parrsboro aforesaid.
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hikI this to cover an«l include any ami all flour, feed, canned or other goods 
which may, by the said Krnest (.'. McDade, be added to or placed in sub
stitution for said goods and effects now in said warehouse, and the same 
to be covered by and included in these presents as fully and effectually ;is 
if they were now on said premises and particularly mentioned and described 
herein : Also two horses, two waggons, sleds, gear, and all other property 
of any kind, nature or description owned by the said Ernest V. McDade 
and in said warehouse where the said horses, sleds and waggons now- are, 
it being understood and fully agreed that the said property mentioned 
herein and every part thereof, and said added or substituted property, shall 
be included in and bound by these presents, whether the same is, or re
mains, or shall be placed or kept in said shop and warehouse or any other 
shop, place or building, the same to lie covered hereby wherever the said 
goods, property, chattels and effects may lie or may be placed.

It will not be contended that the account register, which was 
placed in the shop and retained there in the original package, 
can be included in the second paragraph of this description, 
which relates only to goods in the warehouse and horses which 
also seem to be described as if they were warehoused with the 
sleds and waggons. If the property in question is covered at all 
it must be in the first paragraph. In this paragraph the descrip
tion of the property actually transferred, as distinguished from 
the property to be afterwards acquired and which could onlv lie 
the subject of an agreement to transfer, seems also to draw a 
clear distinction between the “stock” of hardware, crockery- 
ware. groceries, etc., on the one hand, and the contents which 
include shop and office fixtures, scales and appurtenances on 
the other. Of course these categories are not mutually exclu
sive ; but the description seems to clearly set apart the office 
fixtures, scales and appurtenances as something different from 
the stock, and it is not singular that it should do so. They are 
things capable of constituting a genus different from the stock 
of hardware, etc., first referred to ami described. Coming then 
to the provision as to after acquired property, the document 
describes as the subject of the agreement all other goods that 
may be put in said shop in substitution for or in addition to 
those already there, etc. If the clause had ended with these 
words I should have considered the terms large enough to cover 
the account register as sufficiently resembling one or other o* 
the genera into which the antecedent description might Ik* divis
ible. Rut it does not end there. The goods so to lie covered 
are to be covered as fully and to all intents and purposes as if 
“the said added or substituted stock” were already in said 
shop. I do not think the parties can be held to have intended 
to include under the tenn “stock” in this phrase the account 
register purchased from the plaintiff. The term “stock” seems 
to be used as indicating something different from the fixtures, 
scales and appurtenances with which the account register would 
have to be grouped if it is ejutdem f/cuerig with any of the
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articles named, and ns the term “stock” 1ms been used to de* N s- 
scribe the after acquired property intended to be the subject of 
agreement, 1 think that the property in question is not included un3 
in the mortgage.

The appeal should therefore be dismissed with costs.

Appeal dismissed.

BROWN v. COXWORTH. SASK.
Saskatchewan Supnme Court, Johnstone, J. May 7, 1913. g ç

1. Master and servant (Dili—125)—Servant's assumption of risks HH3
—Neoliukxce or employer—Employee's duty to avoid uonse- ------
quinces. May 7.

Xotwithuhinding negligence of nn employer which imperils an em
ployee, the latter is hound to use reasonable diligence to avoid the 
consequences thereof on becoming aware of the negligence.

2. Master and servant (§ II B4—1(30)—Knowledge by servant of dan
gers—Duty to warn against dangers.

Though an employer must point out to an employee latent dangers, 
the latter must use ordinary care to ascertain dangers incident to his

Trial of an action for damages for personal injury through statement 
alleged negligence.

The action was dismissed.
11. K. Sampson, for plaintiff.
J. .4. Cross, for defendant.

Johnstone, J. :—The plaintiff, n labourer, had been working Johiutone. 
with one Payne, who engaged to work for the defendant, both 
Pi ne and the defendant being by occupation house or building 

< re. The defendant was then under contract to move a 
ulding along Dewdney street, in the city of Regina, from west 

to cast. Payne was an experienced hand, and, in going to work 
lor the defendant on the morning of the day hereinafter re
ferred to, took the plaintiff with him and set him to work on the 
job on which he. Payne, was working. This was afterwords 
approved of by the defendant, who paid the wages coming to 
the plaintiff to Payne for him. The moving of the building pro
gressed favourably until al>out four o’clock in the afternoon, 
when the plaintiff met with an accident whilst engaged in the 
work. As far as I can make out, the accident occurred in this 
way. The moving was being done on rollers, that is, the building 
being moved was placed on rollers, which were supported by 
planks so that the surface upon which the pollers moved would 
be as level as possible. A capstan or windlass was used, around 
which a strong, heavy rope, one end attached to the building, the 
other to the capstan, was wound with the aid of a horse. This 

24—11 D.L.R.
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rope was run through a pulley fastened to an anchor post placed 
Home distance ahead of the building. At intervals, us the 
building advanced, it became necessary to shift the anchor past, 
capstan, rope, etc. At about four in the afternoon of November 
10, 1911, the parties engaged in the work were called upon to 
perform this necessary part of the work. The plaintiff up to 
this time had been looking after the rollers under the moving 
building. In o!>edience to a general order of the defendant to 
make the necessary shift, the plaintiff undertook to shift or 
handle the rope attached to the pulley anil capstan. In doing 
this the plaintiff, no doubt as he had seen others do, took the 
rope upon his shoulder and pulled it ahead, dropping it pre
sumably when far enough at his feet. In the falling or in the 
handling the rope formed a loop or snake-like shape. Where 
this condition of the rope existed, and where the plaintiff was 
standing, the evidence shews that the standing surface was ice, 
40 x 60 feet in extent. The pulley containing this rope at some 
little distance ahead of the plaintiff was attached to the horse 
for the purpose of dragging the pulley and rope up to the anchor 
post. Orders were given to pull ahead. The rope in the pulling 
ahead became taut, anil the plaintiff, owing to his standing in 
the loop on the ice or in the way of the straightening rope, had 
his feet tangled or taken from under him, through which lie 
fell on the ice, sustaining a fracture of his leg.

The defendant and two of his men in giving evidence stated 
that before the horse started to pull the rope (the horse was 
being led by one of these witnesses) warning was given to nil 
on the work to ‘‘ha>k out for the rope.” This warning the 
plaintiff and Payne say they did not hear. If the plaintiff did 
not hear, the fault was his; he was certainly within hearing dis- 
tance.

The plaintiff claims that his injury was occasioned by the 
negligence of the defendant, in that

l. The home was left entirely unattended by any person.
g. The horse «ns left hitched or tied to the ro|w at which the plain

tiff was working.
3. The horse was untamed and unJIt for the purjiose for which the 

defendant used it.
4. The defendant did not have sufficient men engaged on the job.
f>. The defendant should not have ordered the plaintiff to do the work 

without seeing that all pro|»cr precaution» had I «eon taken to safeguard 
the plaintiff against accident.

6. The defendant did not have sufficient or proper appliance* for 
carrying out his work of moving the building.

7. The defendant did not instruct or inform the plaintiff of any 
danger in connection with the work at which the plaintiff was engaged at 
the time of the accident.

8. In the alternative to (1), if the horse was in charge of any per-
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son. such person without nny warning ami with the knowle<lge of the SASK.
danger to the plaintiff, suddenly started said horse up. and after the -—~

plaintiff had fallen and was entangled in the Haiti rope, continued to "
work the said horse at the said rope.

In view of the fact that the horse was attended by a man Brown

solely employed for that purpose, that he was not hitched to Coxwohth
the pulley during the time the plaintiff was working on the -----
rope, and that when the horse was started up to pull it is not John,,one'J 
shewn that he started up with a rush or otherwise in a dangerous 
way. On the contrary, the horse started quietly, and none of 
the alleged acts of negligence on the part of the defendant were 
in any way conneeted with the proximate cause of the injury— 
the ease rests solely mid wholly upon the question of what were 
the duties, if any, imposed by law by reason of the relationship 
of master and servant, under the circumstances.

In this case the question of primary or ultimate negligence 
does not arise. If there had been negligence on the part of the 
defendant in the first instance, and the plaintiff became aware 
o? it, it was his duty to avoid it if possible, through the exercise 
uf reasonable care and diligence. Moreover, it is the duty of the 
servant on all occasions when entering upon his duties in any 
employment involving risk of life or limb to inform himself «if 
tile danger to which he is to he exposed. It is the duty of the 
master to point out such dangers as are not patent, hut it is 
the duty of the employee to go alsmt his work with his eyes open.
He must take ordinary care to learn the dangers to which his 
employment will subject him. He must not go blindly and 
heedlessly about his work where there is danger.

It must he conceded that the servant may recover against the 
master for injury sustained through the negligence of the lat
ter, hut the servant or employee must first shew that there has 
been a breach of duty towards him on the part of the master.
I have failed to find any breach of duty on the part of Cox- 
worth. a breach of which in any way induced the injury. The 
condition of the ground where the plaint ill' was working de
manded more care and caution from the plaintiff. He seems 
to me to have acted in an utter reekh^s ami careless manner.
The occasion of the accident was not the first occasion on that 
day when the plaintiff was found indifferent to danger. The 
plaintiff on the occasion in question undoubtedly placed himself 
in peril. Having regard to conditions, lie handled the rope in 
sm h a way as to render the accident not only possible hut prob
able. A reasonably careful man would, I venture to say, have 
Rotten out of the way of danger as speedily as |M>ssil>lc. knowing 
the rope had to be drawn ahead and made taut.

It was contended for the plaintiff that he should have been 
instructed or warned as to the danger to he met with in the 
work. The plaintiff was standing where he should not Is», and
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dent as when he got on the roof of the building being moved. 
Yet to contend that it was the duty of the master to have warned 
the plaintiff to beware of the ice and the coil of the rope and not

Brown

Coxworth.

to step into danger, is about as reasonable as to say that the 
master should have warned his servant not to go on the roof,

John*tone, J. when he had nothing to call him there.
In my opinion the injury was the result of the plaintiffs 

own negligence, which he might have avoided by the exercise of 
ordinary care.

There will be judgment for the defendant, with costs.

Judgment for defendant.

ALTA. HOWLETT v. DORAN.

s.c.
1013

Alberta Supreme Court, Bed, J. Map 27, 1913.

1. Payment ($ IV—34)—Excess payments—Current account—Appli
cation.

May 27. On the trial of a mechanics’ lien action involving materials supplied 
to building contractors for distinct buildings, payments by the con
tractors for materials in excess of the amount due when the payments 
were made, will lie applied to other items of the contractors’ general 
account, in the absence of special agreement that the surplus should be 
credited against future orders for the particular buildings.

2. Mechanics' liens ($ VI—47)—Credits— Fictitious payments.
On trial of n mechanics’ lien action involving materials supplied to 

a building contractor, a receipt of the materialman for a fictitious 
payment intended to assist the contractor in obtaining an advance from 
the owners will not necessarily be charged against the materialman.

3. Mechanics' liens ($ VIII—62a)—Costs—Right to allowance.
Where action has been brought to enforce a mechanic’s lien under 

a building contract, other claimants against the same property should 
make ex parte application under Mechanics’ Lien Ordinance, sec. 18 
(Alta.) to In* added to the action, instead of bringing separate action*, 
and where they pursue the latter course they are entitled to such costs 
only ns they would have projierly incurred in making an ex parte 
application.

[Head v. Coffin. 2 A.L.R. Odd. referred to.]
4. Mechanics* liens ($ VIII—62«)—Costs—Right to allowance.

In an action to enforce a mechanic’s lien for materials supplied to 
a building contractor, the owner is ordinarily entitled to costs out of 
the fund in Court tieforc it is distributed under Mechanics’ Lien Urdin- 
naos» see. 80 (Alta.).

{Boss v. Carman, 1 A.L.R. 516, 520, 521, and Brcdenridiic v. Short, 
2 A.L.R. 71, referred to.]

Statement Trial of n mechanics’ lien action.
II. II. Parler, for Hewlett & Bell.
C. A. Grant, for other lienholders.
J. B. Hawaii, for Credit Foncier Franco-Canadien and On- 

era 1 Administration Society.
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Beck, J.*:—Howlett & Bell claim a lien for $1,634.01 in re
spect of two buildings, one on James and Cleaver streets, and 
one on King street. The itemized account shews that the total 
amount of the material supplied to these two buildings was 
*1.851.74, commencing the 12th August and ending the 7th 
November. The monthly totals of these items were included in 
a large general account against the contractors, Doran & (iallant. 
amounting in the whole to *4.293.87, covering, however, an item 
for July of *935.28 not relating to these houses.

The following credits appear upon the general account :—
August 16 .............................................................. $400.00
August 21 .............................................................. 200.00
September 6 ....................................................... 328.00
September 24 ....................................................... 650.00
October 10 ............................................................. 600.00
Novemlier 2 .......................................................... 400.00

$2.578.00

The receipt for the *650 states it to Ik* “a/c in full to date 
for material used in James & Cleaver job”; that for *600, “a/c 
in full for King street job.” 1 allow these as specially appropri
ated by the debtors, Doran & Gallant, at the time of payment 
us signified by the receipts in part only, however, for this rea
son ;—

On the 24th September there was owing in respect of the 
James & Cleaver street buildings only *552.49. No doubt by a 
special express agreement the difference between this amount 
and the *650 then paid might have been placed as a special 
credit against future orders in respect of this particular build
ing, but there is no evidence of any such special agreement. I 
therefore appropriate of the *650 only *552.49 to the James and 
Cleaver street building. The subsequent items in respect of this 
building amount to *611.57. On the 10th October there was 
owing in respect of the King street building only *449.55. For 
the same reason I appropriate of the *600 only *449.55 to the 
King street building. The subsequent items in respect of this 
building amount to *238.13.

The surplus in each ease will go to other items of the whole 
account. There are earlier items much more than sufficient to 
exhaust them. A receipt for *200 dated the 9th Septemlier 
stated to be ‘‘for material supplied to houses on James and 
Cleaver” is also produced. I am, however, not satisfied that this 
sum was ever paid. I suspect it was made for the purpose of 
assisting the contractors to get an advance from the owners. I 
therefore do not allow this as a credit.

The first three items of credit. *400, *200, and *328 = *928, 
practically settle the July account. As to the credit of *400, it 
should go on the earlier items of the account other than the two

ALTA.
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buildings in question which it will he insufficient to- satisfy. In 
the result I find Hewlett & Bell entitled to a lien for $611.57 
plus $238.13, making $849.70 with interest to one date, to which 
the claims of all other lien claimants will he calculated.

As to costs: There are thirteen separate lien actions all based 
upon the same contract between the contractors, Doran & Dal
lant, and the owners, the (leneral Administration Society, and 
all but two bringing into question a certain mortgage made by 
the society to the Credit Foncier Franco-Canadien. The earli
est brought of these actions is that of Hewlett & Bell in the 
Supreme Court, which was commenced on the 22nd January, and
1 assumed a certificate to that effect was immediately filed in
the land titles office pursuant to the Mechanics’ Lien Ordinance. 
This action comprised all the lots comprised in the subsequent 
actions. Under these circumstances none of the actions subse
quent to the first ought to have been brought, but instead an 
a parte application should have been made, in which, too, any 
number of lien claimants might have joined, under sec. 18 of 
the Mechanics’ Lien Ordinance. The plaintiffs in the first action 
are entitled to their costs, the plaintiffs in each of the sulwe- 
quent actions are entitled to such costs only as they would have 
properly incurred in making an rx parte t be added
to the first action under see. 18. There was no reasonable excuse 
for incurring the larger costs. The provisions of the Act are 
dear and among other reported decisions of this Court there is 
one of the Court en banc, in which the rule I now apply was 
applied: Head v. Coffin, 2 Alta. L.R. 663. The plaintiffs’ costs 
when taxed will Ik* charged upon the fund in Court in accord
ance with sec. 30 of the Act. They will be taxed to the plaintiffs 
separately.

The defendant The (leneral Administration Society are en
titled to their proper costs when taxed and to have the amount 
as taxed paid out of the fund in Court before it is distributed 
under sec. 30.

The reasons why in my opinion the owner is entitled ordin
arily to his costs out of the fund are indicated by me in AW 
v. Gorman, 1 A.L.R. 516 at 520, 521; the reasoning there Lciug 
evidently approved in the decision in Hrcckniridge v. Short.
2 A.L.R. 71.

The Credit Foncier Franco-Canadien are, I think, under the 
circumstances that have arisen in the ease, entitled to their costs 
of defending in one action. I am not sure they have done more 
than this. If they have they should not have done so, but have 
moved to consolidate.

Order accordingly.

548
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LASTUKA v. GRAND TRUNK PACIFIC R. CO. ALTA.

Alberta Supreme Court. Trial before Stuart, ./. April 2f>, 1913.

1. Mabtkb and hkbvant (5 11 A 2—49)—Workmen’s compensation —
•'Courte ok employment.”

A claim for compt‘n»ation against a railway company, under llic 
provisions of the Alberta Workmen's Compensation Act. 19U8, by 
n-ason of tlie death of an alleged employee, cannot be made unless it 
appears that the accident in question not only arose out of the em
ployment, but also happened in the course thereof, as it is impossible 
to construe disjunctively the word “and" in the second line of sec. 3 
of the Act.

|See also Re Eddie» ami School District (Vo. 1) of Winnipeg, 2 
D.-LK. 696. )

2. Mabtkb an» hkbvant ( g 11 A 2—49)—Workmen’s compensation —
"Course ok employment,”

Where one who has left the employ of a railroad company is killed 
while on his way to the office of the company to get his pay on the 
day following such ulumdomnent of his employment, no compensation 
for his death can .lie claimed under the Allswta Workmen's Compensa
tion Act. 190.8, since the accident in question did not arise out of or 
happen in the course of his employment within the meaning of the 
third section of that Act.

Action for damages for the death of a former employee of Statement 
the defendant railway company, who was killed by being run 
over by a train while walking along the railway track, and in 
the alternative a claim for compensation under the provisions 
of the Alberta Workmen’s Compensation Act was made.

The action and claim for compensation were both dismissed.
IV. J. Hanley, for the plaintiff.
8. II. Woods, K.C., and S. IV. Field, for the defendant.

Stvart, J. :—This was an action for negligence and in the stuait.j. 
alternative a claim for compensation under the Workmen’s Com
pensation Act. At the close of the evidence I decided that the 
defendants were not liable at common law and dismissed the 
action. I reserved the question as to their liability to pay com
pensation under the statute. The plaintiff’s deceased husband 
had been engaged on a section gang in the employ of defendant, 
and, on the afternoon of June 20, 1012, at a quarter to six 
o’clock he indicated his desire to discontinue his employment, 
to which the foreman, of course, assented. Some conversation 
occurred as to the method of his getting his pay. In order to 
get this, it was necessary that he should have an identification 
ticket. The foreman did not have any of these in his possession 
on the afternoon in question. The foreman, in his evidence, 
stated that he told the deceased to go to a certain office in the 
city of Edmonton at eight o’clock the next morning and that he 
would meet him there with the ticket. This was the office at 
which employees were paid according to the custom of the com-

8.C.
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April 25.
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pany except at the regular pay day, which occurred once a 
month when the pay car came along. Employees, however, who 
ceased work in the middle of the month, and before pay day, 
were expected to go to this office with their identification ticket, 
and the practice was to pay them there. There was evidence on 
behalf of the plaintiff that the foreman told the deceased to go 
to the section-house, or what was used as a section-house, on the 
next morning, and that he would there get his ticket. This, of 
course, was in contradiction of the foreman’s statement that lie 
told the deceased to meet him at the office referred to. The next 
morning, namely on the 21st of June, the deceased was seen 
walking along the right-of-way of the defendant railway in a 
direction towards the section-house. A train, operated by de
fendants, came along behind the deceased, going in the same 
direction in which he was going. For some reason or other the 
deceased by misadventure stepped ahead of this train and was 
killed. I decided, at the close of the hearing, that there was no 
negligence shewn on the part of defendant or any of their ser
vants. It was contended, how'ever, on behalf of plaintiff that 
the accident occurred to the deceased while he was still in the 
course of his employment, or at any rate, that the accident 
arose out of his employment, and that the word “and” in the 
second line of the third section of the Act should be construed 
disjunctively. I cannot accede to this contention. I think it 
has long been held that, in such cases, the accident must both 
arise out of, and happen in the course of the employment. In 
my opinion the accident neither arose out of the employment 
nor happened in the course of it. At the close of the hearing I 
expressed my view', that the foreman’s evidence was the more 
satisfactory as to what the conversation was on the afternoon 
before, and I expressed the opinion, to which I still adhere, that 
the best explanation of the circumstances is that the deceased 
misunderstood what was said and that he wms really going to 
the section-house under a misapprehension, thinking that he 
was there to get his ticket. Even accepting this view, however, 
I don’t think that the case comes within the Act. His employ
ment had ceased the afternoon before, and I am unable to see 
how it could be said, in any reasonable way, to have arisen out 
of that employment. I think, therefore, that the application for 
compensation must also be dismissed.

In accordance with the consent given by counsel for defen
dants at the close of the hearing there will be no costs, either of 
the action or the application for compensation.

Action dismissal.
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KNOX v. BUNCH. ALTA.

Alberta Supreme Court. Trial before Stuart, ./. April 23, 1913. S. C.

1. Fraud and deceit (8 III—12)—Matters of opinion—Estimates and
valuation—-Land sale. \|ThT‘,3

Rescission of an agreement for the sale of land will not be allowed 
for an alleged misrepresentation on the part of the vendor as to the 
value of the land, where it appears that it is doubtful whether the 
vendee understood the statement of the vendor as to the value to be 
anything more than an expression of opinion, and it further appears 
that the vendee, at all events, did not rely upon that statement in 
making his purchase, but that the idea of rescinding on that ground 
was merely an attempt to get out of whaf proved afterwards to be a 
bad bargain.

Trial of an action to recover the second instalment due under Statement 
an agreement for the purchase of land.

Judgment was given for the plaintiff with costs.
Mann, for the plaintiff.
Fenerty, for the defendant.

Stuart, J. :—This is a case in which the plaintiff sues the stuert.j. 
defendant for the second instalment of the purchase price of 
certain lands lying about two miles northeast of the northerly 
limits of the city of Calgary. The agreement is admitted and 
the default in the payment is admitted. The defence is mis
representation and there is a counterclaim for rescissions on 
the ground of misrepresentation. There were a number of mis
representations alleged ; these consisted of statements contained 
in a letter from the plaintiff’s agent to the defendant, in which 
he spoke of the character of the land. It was admitted by 
counsel for the defendant at the close of the hearing that with 
respect to these representations made as to the character of the 
land, he could not succeed, but he insisted that he could suc
ceed upon one other alleged misrepresentation which related 
to the value of the land. The letter contained this clause :—

This land will not be required for subdivision purposes for some time 
yet, but is worth what I ask for dairying or gardening and if subdivided 
into five or ten acre tracts, would sell on easy terms for a much higher 
price.

The defendant ultimately rests his case, then, upon the con
tention that this is a representation that the land was then 
worth what was asked for it, namely $215 an acre, and further, 
the contention that it was not worth that and therefore he is 
entitled to rescind. Without saying that it is never possible to 
rescind for misrepresentation as to value, I come to the con
clusion that in this cast? rescission ought not to be allowed ; 
in the first place I have very much doubt whether the defend
ant really understood that to lie anything more than an ex-
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pression of opinion, but even assuming it to be n statement of 
fact, 1 am of opinion after reading the defendant's evidence 
which was taken upon commission that he really did not rely 
upon that statement of fact in making his purchase.

It is significant that when he was asked upon his evidence ns 
to what misrepresentations he complained of he only referred 
to the second part of the clause which I have quoted, namely. 
“If subdivided into five or ten acre tracts would sell on easy 
terms for a much higher price.” At the beginning of his evi
dence, and then further on a second time he says it is that phrase 
that he refers to and it is not till further on still on his re-ex
amination that he says something about the representation as to 
the then actual worth of the land. In addition to that, upon 
reading his correspondence, the letters which he sent to the 
plaintiff when he found himself unable to pay the instalment, 
it is quite evident that the idea dawned upon him very, very 
slowly that he had a right or might have a right to rescind on 
that ground. He was apparently groping around for some way 
out of what he had found to be a had bargain. Instead of sub
dividing it into five acre lots forthwith after the purchase he 
divided it into city lots of small size, and forthwith sold a large 
interest in it to two people in Nova Scotia where he lived and 
it was only after they objected to carrying out their agreement 
and to pay him that he began to try and get out of paying the 
instalments which he had agreed to pay to the plaintiff. He is 
a man that had already been dabbling in Calgary real estate and 
knew something about it, I think.

It is quite evident from the whole correspondence that he 
bought this property, not relying upon the representation as to 
the present worth of it, hut relying upon his gambling chances 
of re-selling it in small lots and making a big profit out of it. 
along with those to whom he had sold a part interest. I am 
very strongly inclined to the belief that he took these chances on 
the suggestion made in that letter about the Dominion Bridge 
Works going near there which the plaintiff’s agent warned him 
against. 1 ought to say, in case of appeal, that in my opinion 
the land on the evidence, was not worth $215 an acre. There 
is some evidence of one man who had paid something more than 
that, I think, for land nearby, hut on the whole evidence, I am 
satisfied that the property was not worth that at the time. How
ever, I do not think he relied upon this representation when he 
bought it, and I think his whole defence is simply an attempt 
on a very weak ground to get out of a had bargain. There will, 
therefore, be judgment for the plaintiff for the amount of that 
instalment, which is the sum of $4,816 and interest at eight per 
cent, from the 20th October to the date of the judgment. There 
will be the usual order which the plaintiff’s counsel assented
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to and asked for at the trial that if the amount is not paid within 
three months the land will be sold under the direction of a 
Judge and the proceeds applied in payment of the amount dua 
or to accrue due under the agreement of sale and of course 
if there is a deficiency plaintiff ought to have judgment for 
the deficiency.

The plaintiff is entitled to his costs.
Judgmnit for tin plaintiff.

Re JOHN P. FRENCH.
Saskatchewan Supreme Court, llaultain, C.J., Xctrlands, ami La mont, JJ. 

April i". ISIS
1. Land titles (Tobbkns system) (g II—20)—First registration —

Failure to establish legal ob equitable title.
Vntler the Land Titles Act R.S.S. 19011. cli. 41, an applicant is not 

entitled to 'be registered as owner where he fails to establish that he 
has any estate either legal or equitable in the land in question.

2. Land titles (Torrens system) (8 11—20)—First registration —
Necessity for decree on purely equitable title.

In Saskatchewan, a Master of Titles has no jurisdiction, on a re
ference to him by a registrar, to pass upon and direct the registration 
of a title which depends for its validity solely on the application of 
equitable doctrines, since a purely equitable claim not evidenced by 
any document cannot be made effective until a court of competent 
jurisdiction has declared the claimant entitled to an interest in the

Appeal from judgment of Master in Chandlers, holding J. 
P. French entitled to be registered as owner of certain lots, 
subject to a caveat filed against the same.

The appeal was allowed.
William Beattie, for appellant.
A. E. Doak, for respondent.

The judgment of the Court was delivered by
Lamont, J.:—The question involved in the appeal is, has 

the applicant, John I*. French, established his right to be regis
tered as the owner of lots 21 and 22, block 32, Prince Albert, 
according to plan l1? French bases his right to bring these lots 
under the operation of the Land Titles Act, on the ground, that 
he is the eldest son and heir of John French, late of Fort 
(Qu'Appelle, who received the patent from the Crown in 1884, 
for river lot 80, and that these lota in question comprise part 
of said river lot.

From the evidence and documents submitted to the Master 
of Titles the following facts appear: That in 1884, the late 
John French received letters patent from the Crown for all 
river lot 80, containing 181% acres. That prior to the receipt

8.C.
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April 10.

Lament, J.
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SASK. of the patents, he caused a survey of the river lot to be made by
s J. S. Dennis Sons & Company. Dennis & Company surveyed the
1913 l°t on the assumption that it was twelve chains wide. On Janu-
----  ary 19th, 1884, French, by a deed, granted, released and quitted

Fhknch cla*m unt0 one Breadon, all his estate and interest in lots
----  21 to 28, in block 32, river lot 80, “according to a plan made

Lsmont, j. by J. S. Dennis Sous and Co., D.L.S.” This plan will hereafter
be referred to as the Dennis plan. When the letters patent 
for river lot 80 arrived, it was found that the river lot was 
eleven chains wide, instead of twelve as had been supposed. The 
evidence satisfied the Master, and it satisfies me, that Dennis 
Sons & Co., in making their survey, included a strip of land 
one chain in width belonging to river lot 81, which adjoins 
river lot 80 on the east. On discovering the error, French gave 
instructions to Col. Alexander Sproat to make a new survey of 
river lot 80, and a plan thereof in accordance with the boundaries 
of said lot as contained in the letters patent. Sproat made a 
survey and a plan was drawn. John French and Mrs. French 
signed their names to the plan as owners, but the plan never was 
issued, nor did it leave the possession of Col. Sproat. By deed, 
dated March 11, 1884, John French granted and conveyed to 
I). T. Barnett all of the said river lot 80, “saving and except
ing those portions sold and conveyed, or agreed to be sold and 
conveyed by the said party of the first part.” In this deed. 
Frances M. French joined to bar dower. Two days later Bar
nett conveyed Frances M. French a half interest of the property 
deeded to him by French on March 11, 1884. In May, 1885, 
John French was killed in action at Batoche. Subsequently his 
widow married E. C. Maloney. On October 16, 1889, I). T. 
Barnett and Mrs. Maloney by deed granted and conveyed to 
James McArthur all of river lot 80. Although this deed pur
ported to convey the entire river lot, Barnett and Mrs. Maloney 
did not have the whole lot to convey. They only had that por
tion not “sold and conveyed or agreed to be sold and conveyed” 
by John French. And this is all that could pass to McArthur 
under his deed. From that time until July, 1907, nothing was 
done by anyone to secure a certificate of title to these lots. On 
that date, the executors of the last will of Helen Breadon. de
ceased, filed a caveat against the lots, claiming to be entitled 
thereto under the will of John Breadon, who died in 1890. 
From July, 1907, nothing further appears to have been done 
until this application was made. The registrar referred the 
application to the Master, raising the question as to the status 
of John P. French to make the application. The executors of 
Helen Broaden are consenting to title being issued to the appli
cant subject to this caveat, but their consent is not expressed as 
required by sec. 54 of the Act. The application was opposed by
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McArthur, who claims the lots under his deed of October 16, 
1889, on the ground that they had never been sold by French. 
On these facts the Master held that John P. French was entitled 
to be registered as owner subject to the said caveat. From that 
decision McArthur now appeals. With deference to the learned 
Master, I am of the opinion that his decision cannot be sup
ported.

1. In the first place, John P. French has not established that 
he had any estate or interest legal or equitable in the lots, 
which, under the Act, he must have before he is entitled to 
bring the lots under the operation of the Act and be registered 
as owner. The various deeds executed by John French under 
seal, transferred to the purchasers all the estate and interest 
which French had in the lots sold and conveyed. If the two 
lots in question were sold and conveyed prior to the deed to 
Barnett, all the estate French had in them passed to the pur
chasers. If they were not “sold and conveyed or agreed to be 
sold and conveyed” prior to the making of that deed, they 
passed to Barnett, and subsequently became the property of 
McArthur. The only way by which it could be made to appear 
that the personal representative of the late John French had any 
estate or interest in these lots, would t>e to shew that, before the 
making of the deed to Barnett, John French hail entered into 
an executory agreement to sell these lots, and that such agree
ment had not been completed by a conveyance. Had such an 
agreement to sell been entered into, the jots would have been 
excepted from the Barnett deed, and if no conveyance had been 
made to the purchaser, the legal estate in the lots would never 
have passed from John Freneh. No such agreement, however, 
was produced, nor was the existence of such suggested. The 
argument before us was, that John P. Freneh should be regis
tered as owner, so that he could make title to the executors of 
the last will of Helen Breadon. who, it was claimed, were the 
rightful owners. Section 49 of the Act makes provision that 
the owner of any estate, legal or equitable, may apply to bring 
his property under the operation of the Act, but nowhere does 
the Act provide that a person who has no estate or interest in 
the land may. with the consent of the person rightfully entitled, 
make the application and become registered as owner. As John 
P. French did not shew that he bad any estate or interest in 
the lots, his application should have been refused.

2. Assuming, however, this to be an application properly 
made by the executors of the late Helen Breadon. and that they 
are entitled to all the rights of John Breadon under his deed 
of January 19, 1883, would they have been entitled to have 
the application granted? For two reasons I am of the opinion 
that they would not. First, because I do not think the Master
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SASK. of Titles lias any jurisdiction, on a reference to him by a
g q registrar, to pass upon and direct the registration of a title
1913 which depends for its validity solely on the application of equit-
— able doctrines. And, secondly, because on the merits of the

^French*’ matter, the title of the executors has not been established.
----- Dealing with the merits first. The applicants, it seems to me,

umont.j. are jn position. They are applying to become registered 
as owners of lots 21 and 22, in block 32, according to plan 1\ 
and in support of that application they produce a deed of lots 
21 and 22, in block 32, according to a plan of river lot 80, made 
by J. S. Dennis Sons & Co. To succeed, they must shew that 
lots 21 and 22, according to the Dennis plan are identical with 
lots 21 and 22, according to plan 1*. The onus is on them and 
they have not discharged that onus. The Dennis plan has been 
last, and there is no evidence of what it contained. Neither is 
there conclusive evidence that block 32, according to the Dennis 
plan, occupied the same position on the ground as block 32 of 
plan P. Both parties, however, on the argument before us as
sumed that plan P was identical with the Dennis plan with this 
exception, that in the Dennis plan block 32 included a strip of 
land one chain in width belonging to river lot 81, on which strip 
was located lots 27 and 28, which together were exactly one 
chain in width, while according to plan P, the survey covered 
only river lot 80, hut in numbering the lots, numbers Î) and 10 
and 10 and 20 were not given to any lots. Otherwise the lots 
numbered 1 to 28 as in the Dennis plan. The result was that 
lots 21 and 2h on plan P were identical with lots 19 to 2ll on 
the Dennis plan. To make title therefore to lots 21 to 28 accord
ing to plan P, the applicants must establish ownership of 
lots 19 to 21) according to the Dennis plan. These lots wen- 
staked out on the ground and covered clearly defined parcels of 
land. Now, what title do the executors produce for those lots? 
The only document they have is their deed of January 19th. 
1883, to John Breadon covering lots 21 to 28 according to the 
Dennis plan. This covers lots 23 to 28 on plan P and two lots 
on river lot 81, which French did not own and to which he could 
not make title. It does not convey any interest in the two lots 
which are the subject of this appeal, viz., 19 and 20 of the 
Dennis plan, or 21 and 22 according to plan P. The executors, 
therefore, cannot make title under this deed. IIow else can they 
make title? It was held by the learned Master, and argued be
fore us, that as John French had, on discovering the error in the 
Dennis survey, directed a new and correct survey to be made, 
and as he had not dropped the numbers 27 and 28 of he lots 
staked out on river lot 81, but dropped the numbers of two lots 
in the centre of the block, and as it were moved the other num
bers over, he had thereby indicated an intention that Breadon’*
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deed should embrace lots 21 to 28, according to the correct sur- SASK. 
vey. Assuming such to be his intention, I am of opinion, title ^T 
to property cannot be made in that way. The parcels of land jgij
designated by lot numbers on the Dennis plan had been staked -----
out on the ground by Dennis and were clearly defined when 
Breadon and French contracted for the purchase of the lots — 
covered by the deed of January, 1883. They were dealing with Liment, j. 
certain specified parcels of land. Two of these parcels were 
on river lot 81 and of these French could not make delivery.
French’s failure to deliver gave Breadon a legal claim for dam
ages against him. To satisfy that claim, French intimates an 
intention of giving Breadon two other lots. Before that inten
tion can be effective to pass any property in these lots, it must 
not only be communicated to Breadon. but Breadon must have 
agreed to accept the lots. That French’s intention ever was 
communicated to Breadon. or that Breadon ever agreed to accept 
these lots in lieu of lots 28 and 27 in river lot 81, there is not 
the slightest evidence. 1 am, therefore, of the opinion that no 
title of the lots in question on this appeal has been shewn to be 
in the representatives of John Breadon.

As to the jurisdiction of the Master. As there was no docu
mentary evidence of title whatsoever to these two lots, and as 
the only claims put forward were based upon a right to have the 
deed to Breadon reformed to accord with the intentions of 
John French, and upon the doctrine of equitable estoppel, I am 
of the opinion that the Master has no jurisdiction to direct the 
registration of the title. To do so is. in effect, to reform the 
deed from French to Breadon. That deed, in my opinion, can
not be altered, because it contained exactly what the parties 
intended; but even if it could, a deed can only lie reformed on 
an application to the Court in a cause or matter in the Court.
The Master may pass upon documentary evidences of title, 
whether they shew a legal or equitable estate in the land; but a 
purely equitable claim not evidenced by any document can
not be made effective until a Court, on its equitable jurisdic
tion being appealed to, has declared the claimant to be en
titled to an interest in the land.

The appeal, in my opinion, should he allowed with costs, in 
so far as it directs the registration of title to French. In so 
far as McArthur’s title is concerned, 1 do not think we can 
direct its registration. McArthur is entitled if, but only if, the 
lots were not “sold and conveyed or agreed to he sold and con
voyed” prior to bis deed. The burden of proving that they 
wore not sold rests upon him. On this point, the evidence be
fore us is not conclusive. They were not sold to John Breadon 
by his deed of January 19, 1883, hut they may have been sold 
to him later or to someone else. The fact that McArthur, in



Dominion Law Reports. Ill D.L.R.384

December, 1889, took a further deed and also a transfer from 
Harnett and Mrs. Maloney, in which lots 21 to 28 were ex
cepted, and that this deed was taken after the Sproat survey, 
would lend colour to the view that they had been sold previous 
to the McArthur purchase. That being so, unless there is some 
further evidence that they were not sold, I do not see how a 
registrar could hold that McArthur had made out title. If all 
the evidence proeurahle was submitted to the Master of Titles 
on this application, I am of opinion that before McArthur can 
he registered as owner he must get a declaratory judgment of the 
Court, in an action brought for that purpose, that he is tie- 
owner of the two lots.

Appeal alloua il.

ALTA.
CANADA LAW BOOK COMPANY, Limited v. FIELDHOUSE et al.

Alberta Su pram Court. Trial before Stuart, J. April 28, 1D1H.

1. Fraudulent conveyances (H*I—it»)—Preferences—sscüeity.
April 28. A mortgage taken in the name of the debtor'# wife, ami which i*

alleged to hn\e lieen ho taken in fraud of creditors, will not lie declared 
in n créditer*' action to have been taken with intent to defeat, hinder 
or delay the husband*# creditor#, if it appear# that all the wife did 
with the mortgage when ehe got it was to assign it to certain of lier 
husband"* creditor* a* security for hi* debt.

statement Action to set aside mortgage as fraudulent ami void as to
creditors.

II. II. I’arlce, for plaintiff.
• I/*.i\ SImirt. K.C., for defendant Kieldhouse. 
S II. Woods, K.C., for defendant Crawford.

Stuart, J.:—At the dose of the trial I dismissed this action
as against tin- defendant Crawford. 1 think it should also lie 
dismissed against the defendants Kieldhouse and Fieldhou.se. 
In so far a* the notvs are eoneerned, it is obvious that the Court 
ean do nothing with them, as they were returned to the maker. 
At the time this was done a mortgage was taken from the maker 
to the debtor*» wife and it is really this mortgage that is attacked 
as being a fraudulent transfer of property by the debtor with 
intent to defeat, hinder or delay his creditors. In order to sus
tain the action it is necessary for the Court to find that the 
transaction was done with such an intention. It is somewhat 
difficult for me to see how this can be said to have lieen the 
case when all that the wife did with the mortgage when she got 
it was to assign it as security for the husband *s debt.

The defendants, the FieldhouscM. will be entitled to their 
costs.

./ ml (pm at fur defendantt.
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PRATT v. LOVELACE. SASK.
Sunkalrkeiran tiupicnir Court, Haul tain. Xnrlandn, I.muon I, nml a <<

Brown, JJ. April 10. 1913.

1. Niomoence (| II F—120)—“Last (-leak chance” — Accident vkiob ——
THEKETO. April 10.

The doctrine of the "last clear ehanee” applies only whore tliere has 
ts«n a breach of duty on the part of the defendant arising after the 
«langer to the plaintilf became or «honld have become apparent to the 
defendant and he f.iile to do. for the pitr|Hme of avoiding the accident, 
that which a reasonably careful man would have done, and lienee 
where the accident hat lmp)ieiie<l before the defendant liecnme aware 
of the danger to the plaintiff, it it not error to refute to submit to 
the jury the question of whether the defcmlant could by the exercise of 
reasonable care have avoided the aceiilent.

| ItiiT v. Toronto It. Co., 22 OJj.lt. 44(1. referre«| to.]

Appeal by the plaint ills from the judgment of Wet more, statement 
f J„ after the trial with a jury, dismissing action brought by the 
plaintiff, an infant, by his next friend, for personal injuries, 
leceired while operating a printing press.

The appeal was dismissed.
0. If. Barr, for appellant.
IV. V. Martin, for respondent.

The judgment of the Court was delivered by
Lx mont, J. :—This is an action for damages, brought by umont. j.

William Pratt, an infant, thirteen and a half years old. by his 
next friend, for injuries received while operating a press 
machine for the defendants. The plaintiff was in the employ of 
the defendants, and had been set at printing cards on the press 
machine, which was operated by electricity. From time to time 
a card, on being drawn off the feed I ward after receiving the 
impression, would drop down into the machine on to a clamp 
which, as the machine revolved, would rise up against an iron 
shaft. The plaintiff testified that, under the instructions given 
him hv the defendant Nutty, he had to pick the cards which 
fell on the clamp out of the machine before they got dirty, and 
that to do this he had to reach down and put in his hand and 
get the card before the clamp came up against the bar. which 
was greasy and dirty, and which would therefore soil the card.
While he was thus endeavouring to take out the card, his hand 
was caught by the clamp and crushed against the bar, and was so 
hadly injured that it had to be amputated. The plaintiff claimed 
that the injury was due to negligence on the part of the defen
dants. The acts of negligence complained of were:—

1. That the defendants, well knowing that the plaintiff waa inexperi- 
wr»! in the operation of a press machine, did not take proper pains to 
instruct him in the operation of sa hi machine or as to the danger in the 
operation there*#. •

2*1-11 D.I.B.
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2. That the plaint it! was instructed in the operation of the said 
machine to pick up any cards that might fall, before they got dirty, and 
it was in the carrying out of these instructions, which incurred risk and 
danger that were not pointed out to the plaintiff, that the accident • ><••

3. No proper safeguard or covering was placed over that portion f f 
the machine in which the plaintiff's hand was crushed.

The action was tried before Wet more, C.J., with a jury. The 
following arc the questions submitted to the jury and the jury ’s 
answers thereto :—

Q. 1. Did the defendants know, when the plaintiff first came to work, 
that the plaintiff was inexperienced in the operation of a press machine?

Q. 2. If not, was proper care taken to instruct the plaintiff in the 
working of such machine? A. Yes.

Q. 3. Was proper care taken to instruct him respecting danger in the 
operation thereof ? A. Yes.

Q. 4. If both or either of the last two questions are answered in the 
negative, were the defendants guilty of negligence? A. That is not noces- 
eary to he answered.

Q. 5. Was a projmr safeguard or covering placed ovèr the portion of 
the machine in which the plaintiff's hand was crushed? A. Yea, but may 
possibly be improved.

Q. 0. Was the machine equipped, in so far as contributing to the aoci 
dent is concerned, with the usual modern known appliances and invention* 
with which such a machine is usually equipped in order to avoid accidents? 
\. \i

Q. 7. If the fifth question is answered in the negative, were the de
fendants guilty of negligence in not placing such safeguard or covering? 
A. No.

Q. 8. Taking into consideration the nature and character of the 
machine at which the plaintiff was working at the time of the accident, 
and taking also into consideration the time during which he had been 
working it from time to time, was it work which the plaintiff, taking into 
consideration his age. would not have I icon put to do at the time the acci
dent happened by a reasonably careful employer? A. It would be proper

Q. 9. Was the plaintiff, in view of his age. guilty of contributory negli
gence. and if so, in what respect? A. Yes. disregarding warnings.

On these findings of the jury the lenrned trial Judge entered 
judgment for the defendants. From that judgment the plaintiff 
now appeals.

For the plaintiff it is contended that the jury were not 
asked to find, and did not find, whether or not the defendants 
were guilty of the negligence complained of in the second act 
of negligence above set out. The plaintiff testified that the 
defendant Nutty had instructed him to pick out any cards that 
fell into the machine before they got dirty, and that to do this 
he had to pick them out while the machine w« in motion. The
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plaintiff liad been previously warned not to put liis hand into 
the machine. The defendant Nutty, ill Ilia evidence, said :—

I gave him strict instructions that if nnv cards dropped on the floor 
or into the machine he had to immediately stop and pick them up. or pick 
them out, as the case may be.

It was contended that, on this testimony, there was ample 
evidence from which the jury could find that, in giving these 
latter instructions, the defendant Nutty was guilty of negli
gence which led to the injury, notwithstanding that the plain
tiff* had been previously warned of the danger to be apprehended 
in operating the machine. A perusal of the questions put to 
the jury satisfies me that the jury were not asked directly to 
find, whether or not the defendants were guilty of this act of 
negligence. For the defendants, however, it was contended that 
the omission of the jury to pass upon this act of negligence was 
immaterial, in view of their finding that the plaintiff was guilty 
of contributory negligence; that, even assuming the defendants 
to have been guilty of this negligence, the plaintiff could not 
recover, because, as the jury found, he himself was to blame for 
the accident. The jury found that, by his disregard of the 
warnings prev given him, the plaintiff had been guilty of 
contributory negligence. The plaintiff cannot recover if the 
negligence causing the accident was his own or the joint negli
gence of himself and the defendants. lie is only entitled to 
succeed if he proves that the injuries received by him were 
caused by the negligence of the defendants. There is a class of 
cases in which it is necessary to have the jury determine whether 
or not the defendants could, by the exercise of reasonable care, 
have avoided the injury, notwithstanding that there may have 
been negligence on the part of the plaintiff. This class, how
ever, forms no exception to the rule above laid down, because 
in such cases the negligence which is the immediate and effective 
cause of the accident, if the plaintiff is entitled to recover, is 
a breach of duty on the part of the defendant arising after the 
danger to the plaintiff became, or should have become, apparent. 
In other words, where the plaintiff has himself been guilty of 
negligence which contributed to the accident, the defendant will 
only he held liable where, after he became aware, or should have 
become aware, of the plaintiff’s danger, he fails to do. for the 
purpose of avoiding the accident, that which a reasonably care
ful man would have done : Rice v. Toronto R. Co., 22 O.L.R. 446. 
In the ease at liar, the accident having happened before the de- 
fendants became aware of the danger to the plaintiff, it was 
unnecessary to ask the jury if, notwithstanding the negligence 
of the plaintiff, the defendants could hv the exercise of reason
able care have avoided the accident, ami the application by the 
plaintiff’s counsel to have this question put to the jury was pro
perly refused.

SASK.
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mine if the jury could have found the plaintiff guilty of eon- 
tributory negligence in disregarding the warnings he had re-
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ceived without at the same time determining whether or not 
the later instructions of the defendant Nutty to pick the cards 
out before they became dirty so nullified the previous warnings

Lament, J. to the plaintiff not to put his hand into the machine that his 
disregard of those warnings did not constitute an absence of 
the care on his part which he should have taken. For the plain
tiff it was contended that, before we could conclude that the 
jury passed upon this question, it must appear that the jury 
were expressly instructed that if they found that the accident 
occurred as the result of the plaintiff endeavouring to carry 
out the later instructions, his non-observance of the original 
warnings would not be contributory negligence. On this point 
the learned trial Judge instructed the jury as follows:—

Now, he (Nutty) save, “In view of that I want you to be especially 
careful, and if any of these drop on the floor or if any of them drop ini., ihe 
machine I want you to stop and pick them out.” Now what would any 
person of any common sense, or an ordinary person—we will leave a child 
out of the question for the present—take that to moan* Would it mean 
that he was to stop and do the thing that he hnd lieen warned over and 
over against doing, and put his hand in where he was told not to put it? 
Was it to be assumed that the lad would come to the conclusion that lo
calise these directions were given to him that he was to pick these things 
out of the machine as quickly aa possible, he was to disregard everything 
else and put his hand into danger for the purpose of doing it? It is for you 
to say whether it would lie likely one way or the other, just as I have men
tioned. Bear in mind this is a child. He is a little boy. And would he. 
hearing these instructions given to him—I do not know whether they were 
given sharply or whether they were not—in his eagerness, as Mr. Barr 
has put it, to do what his employer told him to do, forget about the in
structions that had been given before? That is a matter for your con
sideration.

In my opinion the learned trial Judge lias here plainly li ft 
it to the jury to say if the later instructions given by Nutty 
were such as to justify the plaintiff in disregarding the original 
warnings. The learned trial Judge left it to them to say if the 
plaintiff, hearing those instructions, would forget the warnings 
that had been given before. The jury, by their finding that the 
plaintiff was guilty of contributory negligence in disregarding 
these warnings, must, it seems to me, in the face of the nliove 
charge, be taken to have found that he would not. If this is the 
effect of the finding of the jury, and I think it is. the only eon- 
elusion to be drawn from such finding is that the Immediate and 
effective cause of the accident was the plaintiff's own negli
gence in disregarding the previous warnings. The plaintiff 
therefore cannot recover.

The appeal, in my opinion, should he dismissed with costs.

Appral diamistril.
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REDMAN v. BUCHANAN. ALTA.

Alberta Supreme Court. Waleh. ,/. April 9, 1913. S. C. 
19131. Elections (8 III—82)—Nominations — Regularity — “Not less 1J1J

THAN SIXTEEN DATS*’ MEANS “CLEAR DAYS,” WHEN. ^ g
Vndcr wo. 105 of (1m* Allterta Election Act. Alberta Statutes, 1909, * *>n

oli. 3. providing that the Lieutenant-fiovernor-in-council may appoint 
a day not more than 20 nor less than 10 days from the date of the 
write of election for the nomination of candidates, the Id days referred 
to mean “clear days.” in the computing of which the dates of the 
writ*» and the nomination must both be excluded.

[ McQueen v. Jack eon, 72 LJ.K.B. 006, applied.]
2. Courts (§ IIA—150)—Provincial courts—Jurisdiction — Alberta

Election Act.
The Alberta Supreme Court has no jurisdiction to enjoin the re

turning officer from holding a nomination and election on the dates ap
pointed in an election writ issued by the Lieutenantfiovernor-in- 
council, under -sec. 106 of the Alberta Election Act. Alberta Statutes 
1009. ch. 3. notwithstanding that the provisions of that section had 
not lieen complied with, since the court has no jurisdiction over mat
ters pertaining to elections unless specially authorized by statute.

( lie Dubur, 3 W.L.IL 248, followed ; McLeod v. Xoblc. 28 O.R. 528, 
referred to.]

Application by the plaintiff, an elector of the electoral dis- Statement 
trict of Centre Calerary, to restrain the defendant, the returning 
officer, from holding the nomination and election on the dates 
mentioned in the election writ.

The application was dismissed.
A. A. McQillivray, and J. E. A. Macleod, for the plaintiff.
Jane g Short, K.C., and O. M. Bifjyar, K.C., for the defend

ant.

Wawh, J. :—Section 105 of the Alberta Election Act pro- w«u>.j. 
vides that
the Lieutennnt-fiovernor-in-eouncil may appoint a day not more than 20 
nor lest than 16 days from the date of the writs of election for the nomina
tion of candidates,

and that the election shall be held on the seventh day thereafter.
The writ of election directed to the defendant as the returning 
officer for the electoral district of Centre Calgary is dated on the 
25th of March, 1913, and it directs the defendant to cause the 
nomination of candidates to be held on April 10 instant and the 
election, if any. on April 17. The plaintiff, who is an elector of 
this electoral district, and who sues on behalf of himself and all 
the other electors of the district asks that the defendant be re
strained from holding such nomination and election on the days 
thus respectively named. The ground upon which he places 
his right to this relief is that the 16 days mentioned in the sec
tion are clear days, in the computation of which the dates of the 
writ and of the nomination must both lie excluded. If lie is
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right in this contention it follows that the time fixed for the 
nomination is one day short of the minimum period prescribed 
by the section, for the date thus set is the sixteenth day from 
the date of the writ.

I was referred by the plaintiff to the following authorities in 
support of his contention, namely: Chambers v. Smith, 13 L.J 
Ex. 25; Hr Miller’s Dale tf- Ash wood, 55 L.J. Ch. 203; lie 
Hailway Supplies Co., 54 L.J. Ch. 720; McQueen v. Jackson. 72 
L.J.K.B. 606; Hex v. Turner, 79 L.J.K.H. 176; He Ontario Tan 
ners* Supplies Co., 12 P.R. Ont. 563; Young v. O’Reilly, 24 I 
C.R. 172, and Zouch v. Empsey, 4 B. & Aid. 522. None support
ing the opposite view were submitted to me. Some of these cases 
are decided upon the wording of statutes which differs from tin* 
language employed in the statute under consideration and are, 
therefore, distinguishable from this case. But through most of 
them runs the idea that such words as “not less than” preced
ing a period of limitation make that period clear of the events 
which give it its beginning and its ending. In the second edition 
of Stroud’s Judicial Dictionary, p. 1287, under the words, "‘not 
less” it is said :
where time is to tie computed us “not lew" than a given number of il.iv» 
that means clear day*.
And in the fourth edition of Maxwell on Statutes 519, it is 
said, “again, when so many ‘clear days’ or so many days "at 
least’ are given to do an act or ‘not less than’ so many days are 
to intervene, both the terminal days are excluded from the com
putation.” Some of the above authorities and others are given 
by these authors in support of their statements.

The case which to my mind most closely resembles this is 
McQueen v. Jackson, 72 L.J.K.B. 606. The section of the stat
ute there construed provided that the summons 
shall not lie made returnable in less time than 14 days from the da> "ti 
which it is served.

Lord Alverstone, in this case says: “It seems to me that the 
words point to a limit of time within which the return is not 
to be made as plainly as if the expression ‘clear days’ had been 
used,” and he held accordingly that a summons returnable on 
the 14th day from the day of its service was bad. Although 
there is some slight difference in phraseology between that sec
tion and the one which I am considering, there is to my miud 
absolutely no difference in meaning and Lord Alverstone’* 
language applies as aptly to the one as to the other. My con
clusion, therefore, is that the time between the date of the writ 
and the date fixed by it for the holding of the nomination folk 
short by one day of the shortest time authorized therefor by the 
statute.
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I am of the opinion, however, that this Court has no .juris
diction to enjoin the defendant from acting under this writ. 
Scott, J., in Re Dubuc, 3 W.L.R. 248, held that the Supreme 
Court of the North-West Territories could not, in the absence of 
a statutory enactment conferring it, exercise jurisdiction over 
matters pertaining to elections to the legislature of this pro
vince. The authorities cited by the learned Judge in support of 
this proposition in my opinion amply justify it and I can see 
no difference in principle between that case and this. This 
Court has no greater power in that respect than had the Court 
of which Mr. Justice Scott was then a member except such as is 
given to it under the Controverted Elections Act, the provisions 
of which of course do not apply to such a ease as this. The judg
ment of the Chancellor in McLeod v. Solde, 28 O.R .">28, is most 
instructive and a careful reading of it and of some of the author
ities referred to in it has satisfied me that no such power rests in 
this Court as that which the plaintiff seeks to invoke. The de
fendant is hut doing what he is commanded by the King’s writ 
to do. So long as that writ stands he is not only entitled, but he 
is bound to obey it. Until it is either withdrawn hv the Lieuten- 
ant-Govemor-in-council. if such a thing is " , or set aside 
by some tribunal having authority to set it aside, it amply justi
fies the defendant in doing what it directs him to do. 1 know of 
no authority in this Court to set aside such a writ as this. It was 
said by counsel for the plaintiff that this Court by its order often 
stays the execution of or sets aside writs which are just as much 
tile King’s writs as is the one in question. That is quite true, 
but it does so only in eases in which its jurisdiction is not open 
to question. Writs of its own are set aside when improperly 
issued because either of its express or inherent jurisdiction over 
its own process. Proceedings of Courts of inferior jurisdiction 
are in many cases subject to review by this Court under statutory 
authority, while its writ of prohibition lies to forbid any such 
Court from exercising a jurisdiction which it does not possess. 
Hut these are vastly different things from interfering with the 
execution of the royal command issuing from the Lieutenant- 
Governor-in-council in a matter respecting which jurisdiction 
lias not been conferred upon this Court. I must, therefore, 
refuse the motion.

It was agreed that this should be turned into a motion for 
judgment and that no costs should be awarded to or against 
either party no matter what the result might ho. The action is, 
therefore, dismissed without costs.
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Walih. J.

Application dismissed.

59



Dominion Law Reports. Ill D.L.r392

S.C.
1913

Statement

Sir Charles 
Fitzpatrick, O.J.

WINNIPEG ELECTRIC R. CO. (defendant, appellant) v. SHONDRA 
(plaintiff, respondent).

Supremo Court of Canada, Sir Charles Fitzpatrick, C.J., and Davies. 
Idington, Duff, Anglin, and Brodeur, JJ. April 7, 1913.

1. Master and servant (8 H L) 3—90)—Operation of railway car> - 
Negligence.

A railway company is liable for injury to an employee who w;i< 
cniiglit in a narrow space between a car which he was moving an.I i 
nearby building, while he was climbing the nearest side-ladder to roach 
the brake to stop the car, though he could have safely used a ladder 
on the other side of the car, where, he, being ignorant of the closeness 
of the building to the track, naturally used the particular ladder, and 
where the danger must have been obvious to the foreman who directed 
him to move the car, and the foreman negligently failed to warn 
him of the danger.

[Shondra v. Winnipeg Electric It. Co., 21 Man. L.R. 022, affirmed.]

Appeal from the judgment of the Court of Appeal of Mani
toba delivered on November G, 1911, setting aside the verdict nr 
defendants at the trial and ordering a new trial : Shondra v. 
Winnipeg Electric K. Co., 21 Man. L.R. G22.

The present appeal was dismissed.
W. N. Tilley, for defendants, appellants.
W, 11. Trueman, for plaintiff, respondent.

Sir Charles Fitzpatrick, C.J. :—The respondent received 
the injury complained of in executing an order given him in 
the course of his employment by the foreman of the appellants, 
his employers. It was held in both Courts below that the order 
was a negligent order in that it might be executed in two ways, 
one of which was necessarily dangerous because of the close prox
imity of the building to the ear track, a fact which, in the cir
cumstances, must lie presumed to have been within the knowledge 
of the foreman. Further, the dangerous method adopted by the 
workman to carry out the order was the one which a reasonably 
prudent man ignorant of the local conditions would most prob
ably adopt because convenient and effective, and this should 
have been foreseen by the foreman. I concur in that conclusion.

The order involved (a) the loosening of the brake, (b) the 
starting of the car down the grade, (c) its stoppage opposite 
the coal-chute by the side of the track. The accident happened 
as the workman was going up the side ladder after starting ill 
ear to reach the brake, and resulted from the fact that he was 
caught in the narrow space between the side of the ear and the 
building. The brake could not be worked except from the roof 
of the car, and the car could not he started except from the rail 
level. The whole operation required to be done promptly and 
involved going, in the first place, to the top of the car to loosen 
the brake, then coming down to the rail to start the car. and
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finally going hack to the roof to take control of the brake to 
guide the ear to the chute. What more natural in such circum
stances than for the workman to use the ladder nearest to hand 
to ascend and descend, namely, the ladder on the northwest 
corner of the car, instead of, as suggested by the appellants, the 
one on the northeast corner? If he had adopted this course the 
accident would not have ?ned; he adopted the other course 
in absolute ignorance of the relative positions of the car track 
and the building. The foreman should have given more explicit 
instructions in view of his knowledge of the risk, and for bis 
failure to do so the company is liable.

That the company gave an order at all may lie doubted, but 
that issue is admittedly not open on this appeal.
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VI taps trick, C.J.

Davies, J. :—The substantial question to be determined in Darice, j. 
this appeal was whether the plaintiff in using the ladder on 
the car which he did use to reach the hand brake on the top of 
the car, was under the circumstances acting wrongly and im
properly and was, therefore, the author of his own injuries.

The case has been twice tried. The jury found for the plain
tiff at both trials and assessed the damage's at the latter at $750. 
and the Court of Appeal for Manitoba refused to disturb the 
verdict.

To uphold the verdict the conclusion must be reached that 
the action of the plaintiff in going up the ladder he used was 
not. under the circumstances, unreasonable or improper. The 
jury must have so concluded, and I think there was evidence 
from which reasonable men could so fairly find. The plaintiff 
was. at the time, ordered to do work and was engaged in doing 
it. which, under ordinary railway practice, waa done by two 
men.

He was to start the car and then “brake” it so that it would 
stop directly opposite the door of the coal-shed. He did “pinch” 
the.wheel with the car-starting lever, started the ear moving, and 
immediately started up the ladder alongside to get to the hand
brake with which he was to brake the car. I think, under the 
circumstances as detailed in the evidence, a jury of reasonable 
men could fairly find that in so doing he was not acting in a 
wrongful way. He waa attempting in the way he thought l>est 
and in the absence of any instructions to the contrary, to obey 
th.- orders he received, which involved the doing of work which 
was usually done by two men.

1 think the appeal should be dismissed with costs.

Idinoton, J.:—I think this appeal ought to be dismissed with i<nn«too. j.
costs.

Duff, J.:—The jury were, I think, entitled to conclude from Uuff J- 
the evidence of Dunderdale that a car situated as the car in 
question was, could not with safety and efficiency l>c moved and

9
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stopped at the chute by one man alone. The plaintiff said he 
thought he could not, by starting the ear from the north end, 
reach the brake in time to bring the car to a stop at the chute. 
It is impossible to say that there was not sufficient evidence to go 
to the jury upon the proposition that the order, if given in the 
terms reported by the respondent—“brake it good”—required 
for its effect in execution the doing of exactly what the respon
dent did. Such being the purport and effect of the order, tin* 
jury would be entitled to find (contributory negligence apart ) 
that the accident was due to McXaughton’s negligence in giving 
it. Mr. Tilley objects that this question of McXaughton's negli
gence being the proximate cause of the injury to the respondent, 
was not really left to the jury ; but, reading the charge as a 
whole, 1 think it is not fairly open to exception on that ground. 
Then as to contributory negligence, 1 think it is impossible to say 
that the finding that there was no want of ordinary care was au 
unreasonable finding. The jury might, 1 think, not unfairly 
take the view that considering the nature of the work he was 
engaged in, his failure to observe the danger created by the 
proximity of the track to the wall was what might reasonably 
be expected from a man in his situation. If in the opinion of 
the jury the respondent considered that the order he had re
ceived required him to take the way he did to reach the top of 
the car, the oversight would doubtless be regarded by them as the 
most natural thing in the world.

Anglin, J. :—A perusal of the testimony has satisfied me that 
there was evidence to support the finding involved in the verdict 
for the plaintiff that the defendants’ foreman was negligent in 
giving the order in the course of conforming to which the plain
tiff was injured. The risk involved in the execution of that order 
as it was carried out must have been obvious to the foreman. 
It was not necessarily so to the plaintiff, who was not shewn 
to have been familiar with the surroundings in which In- was 
then working. I cannot see that the jury was unreasonable in 
drawing the inference that the foreman should have anticipated 
that the plaintiff would attempt to carry out his order by using 
the front side-ladder which was nearest to the brake that In- had 
been directed to apply. It may lie that the learned trial Judge 
did not direct the attention of the jury as explicitly as might In- 
desired to the necessity of their drawing this inference before 
finding for the plaintiff. But exception on this ground was not 
taken to the charge either at the trial or in the reasons for 
appeal in the provincial appellate Court. In my opinion it 
should not be entertained.

I would, therefore, dismiss the appeal with costs.

Brodeur, J.:—I concur in the opinion of my brother Anglin.

Appeal dismissed.
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NORTHERN CROWN BANK v. GREAT WEST LUMBER CO. ALTA.
Alberta Supreme Court. Trial before llarvcy, C.J. May 5, 1913. SC

1. Corporations and companies (§ IV I) 1—7»)—Loan contract—Share- 1913
holders’ consent as condition precedent. ------

The borrowing powers under the Companies Ordinance (Ordinances 
Mill, Alta. eli. 61), see. UK, conferred on a corporation when sanc
tioned by a resolution thereof previously given in general meeting, are 
•trictly construed and van be validly exercised only when previously 
authorized by the shareholders, and to that extent the principle of 
ratification has been abolished, the import of the enactment living to 
enable every shareholder to deliberate upon and discuss the question 
in advance, on the theory that (when prudent and proper) he may at 
that stage withhold his consent, although after the unauthorized trans
action has taken place, he might hesitate to condemn the directors.

■>. Corporations and companies (§ IV D 1—79)—Loan contract—Share
holders’ liahility—Existing dkuts affected.

Where a corporation without the previous sanction of a formal re
solution required by Allierta Companies Ordinance (Alta. Ordinances 
1U11, eh. 01), see. US, borrows money for the purposes .if the corpora
tion. and where the money so liorrowed is applied to discharge exist
ing enforceable legal debts of the corporation, the lender may recover 
though he knew that the authority to borrow was Insullicient; since 
the transaction does not really add to the corporate liabilities, their 
amount remaining in substance unchanged, it being merely for con
venience of payment a change of creditor.

1 Itrversion Fund v. Maison Cosiray, [1913] 1 K.B. 364 ; Blackburn 
Building Society V. Cunliffe Brooks <(• Co., 22 (Jh. D. 61, 71, referred 
to.]

3. Hanks (§ I—2)—Engaging in trade—Powers—Bank Act (Van.)
Where a bank engages in trade or business in contravention of see. 

76 of the Bank Act, K.S.V. 1906, cli. 29, such bank cannot recover 
from the company whose business the bank carries on or from its as
sets any moneys advanced by the bank in paying debts incurred by 
itself in the execution of acts and therefore illegal.

4. Hanks (|VUIB—174)—Statutory security—Wiiat banks may not
I I Ml OK— I i I H II IS.

A chattel mortgage, taken by a bank in violation of clause (c) of 
sub-sec. 2 of sec. 76 of the Bank Act ( R.S.C. 1 111 Hi, eh. 29) prohibiting 
banks from making advances “upon the security of any goods, wares 
and mechandise” (except as authorized by the Act), may I hi valid and 
enforceable if taken to secure an existing indebtedness, but not 
otherwise.

5. Hanks (§ I—2)—Prohifiition against carrying on trade—Taking
transfer of RE-ORGANIZATION shares without making ad-

Wliere a company is indebted to a bank and upon a re-organiza
tion of the company and new issue of shares of stock the bulk of tint 
-dock is transferred at the bank's request to its nominee for the pur- 
jiose of introducing now interests; and where it has introduced no new 
interest and where the bank has paid nothing for such shares, it 
will lie required to retransfer them to the company, as the bank is 
prohibited bv sec. 76 of the Bank Act. 1LS.C. 10041. cli. 29, from ac
quiring any interest in the business and thereby engaging to that ex
tent therein.

6. Interest (8 IB—20) —On loans—Interest rate under Bank Act —
Stipulation ultra vires and inoperative.

Where a bank has charged on loans more than seven per cent, the 
maximum rate of interest or discount allowed by sec. 91 of the Bank 
Act, ILSiC. 1906, ch. 29, the stipulation is ultra vires and inoperative.

[McHugh v. Union Bank, 10 D.L.R. 562, applied.]

B/3B
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Action to recover the amount of the balance due in respect 
to advances made by the plaintiff hank to the defendant lumber 
company, and to enforce certain securities held by the plaintiff 
as collateral.

Judgment was given referring the matter to the Master ;» 
take the accounts.

A II. Clarke, K.C., for the plaintiff.
C. C. McCaul, K.C., and II. V. O. Savary, for the defendants.

Harvey, C.J. :—The defendant company was incorporated 
in the early part of the year 1906 with its head office at I»V<1 
Deer. During that year it Ixirrowed from the Northern Rank, 
the predecessor of the plaintiff hank, through its Calgary brandi, 
considerable sums of money, which in the spring of l!»)7 
amounted to more than $50,000. In March of that year tip 
bank sent to Red Deer as its manager a Mr. Mcnzies, who lud 
been with the bank only about a year, but who before that time 
had had experience in lumbering interest* in Ontario. More 
money was required by the company and on April 2, 1907. at 
a general meeting of the members, it was resolved :—

That the directors of the company lie and they are hereby authorized 
to borrow from the Northern Bank a sum not exceeding the sum of 
$25,000, to apply in the reduction of the liabilities of the company and to 
bring down to the mill at Red Deer the logs now eut, at a rate not exceed
ing 7 per cent. j>er annum and as security for the repayment thereof and of 
the interest thereon and of the amount of the existing liability of the 
company to tho bank to pledge or mortgage to the bank all or such part .if 
the assets of the company as may Is* agreed upon Iwtween the bank and

The company’s assets consisted of a mill at Red Deer .md 
another in the bush and certain lands in Red Deer, several lim
iter berths which it held under assignments from the licensees 
from the Crown, also lumber, logs, machinery and accessories 
for logging and milling operations.

On the 8th of April following the resolution quoted, an 
agreement was entered into between the company of the first 
part and the hank of the second part, and James W. Robinson, 
William McKenzie. William C. Sawyer, George W. Greene, and 
William E. Payne, called the guarantors, of the third pari. This 
agreement recited that the company was indebted to the bank 
in a sum exceeding $50,000. and had applied for n further 
advance not exceeding $25,000,
for the purpose of paying certain of its liabilities hereinafter referred to 
and of bringing down from its timber Iwrths to its mill at Red Deer the 
logs which have been cut ami are now upon the said berths,

and that the hank had agreed to make the advance upon tin* 
security and terms set out. The hank then agrees that upon the
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execution and deliveiy of the securities thereafter specified it 
will advance such sum not exceeding $2.1.000 as may be required 
for the purposes specified, viz., $12.000 to pay wages due : other 
specified sums amounting in the aggregate to between $7,000 and 
$8,000, and $1,000 for bringing down the logs, and the balance 
for small accounts. The agreement goes on to provide that the 
advances will be made by payment of the company’s cheques 
and that the advances shall bear interest at the rate of 7 per 
cent, from the date of each advance and be repayable on No
vember 1, 1007. It also provides that on the securities being 
given, the hank will extend the time for payment of the other 
liability to November 1, 1007.

The company agrees that in consideration of the advance it 
will give the securities specified, which include a chattel mort
gage of all its personal property, an assignment of the airree- 
ments respecting the timber berths and a mortgage of all its 
real estate. The agreement also contains the following provi
sion :—

!». It is agreed by and between the parties hereto that all moneys 
received by the bank from the sale of lumlier manufactured by the com
pany at its said mill, shall, after deducting therefrom the costs and ex 
penses incurred in connection with the manufacture and sale of the same, 
including the stumpnge thereon, be applied in the first place in and towards 
the repayment of the liability of the company in respect of the said ad
vance of $25,000 and interest, and that when by this means the said ad
vance and interest has been fully repaid to the bank the liability to the 
guarantors hereunder shall absolutely cease, provided, however, that if in 
the opinion of the bank it is necessary in the interests of the company and 
of the Itiink to pay out of the moneys so received by it, any claims of any 
creditors of the company other than the bank, it shall be at liberty to so 
pay the same with the consent of the guarantors, and thereupon the liability 
of the guarantors hereunder shall, notwithstanding such payments, continue 
until such advance and interest have been fully paid, and after said advance 
and interest have been fully paid, the bank shall apply all the further net 
proceeds received from the sale of lumber or otherwise out of the property 
mortgaged to it upon the existing liability of the company to the bank 
and interest thereon. Provided that whenever the bank shall receive one 
hundred dollars on account of the said advance or any multiple thereof 
the same shall be credited on account of this guarantee and interest on 
so much thereof shall thereupon cease. Provided further that upon pay
ment in full to the bank, the bank will re-convev, re assign and transfer 
to the company or to its nominees, all the property real and personal hereby 
assigned, transferred ami conveyed to the bank, or agreed so to be. except
ing such part thereof as may under the provisions hereof have been sold 
free from all encumbrances, liens or charges whatsoever done, made or 
suffered to he done by the bank.

It is also provided that the agreement is to he read into and 
form part of all the securities provided for.

On the same day the company executed a chattel mortgage 
to the hank covering all its personal property as security for

1
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$04,000. the current indebtedness, and another covering the same 
property as security for $20,000 to lie advanced. It also 
executed a real estate mortgage as security for $.">4,000 and 
assigned the agreements relating to the tim!>cr lierths as security 
for both sums. On April 2d, $20,000 was credited to the com
pany’s account in the hank Imoks, and on May 14, $">,000. notes 
being taken therefor.

This was all checked out apparently before the end of May, 
and the hank account shews the payment of all the accounts 
specified in detail in the agreement. In the minutes of a meet- 
ing of the directors of the company held on April 15, 1907, is 
copied an authorization to the hank from all the guarantors to 
pay a further sum of $4.000 to Ihi repaid out of the proceeds of 
the logs in priority to the $25.000. On August 26, 1907. at a 
directors' meeting, a chattel mortgage for $25,(KM) was directed 
to he given to the bank to ratify and confirm the one for that 
amount given on April 8, and on the same day the mortgage was 
executed. The agreement of April 8 provided that the hank 
might employ some one at the expense of the company to take 
charge of the log drive and otherwise supervise, and in May nr 
June the hank sent for this purpose one Kennedy, who is re
ferred to in the minutes of a meeting of the directors held on 
July 31 as the acting manager of the company. While K-n 
nedy acted as manager of the company he made weekly reports 
direct to the hank’s head office at Winnipeg.

In September the liability standing in the tmoks of the plain- 
tiff’s Calgary branch was transferred to the Red Deer branch, 
the amount then appearing as $55,810.80, and thereafter the 
Red Deer branch had charge of everything. In the meantime 
advances had been made by the hunk in excess of the $25,000. 
and the liability to the hank at this time appears to have lieen 
slightly over $HH),000.

The condition of affairs was not satisfactory to the hank, 
and in Septemlier the general manager proposed that there 
should be what was referred to as a re-organization of the com
pany. and for that purpose he submitted the following mentor- 
nudum to the directors:—
Memo, for the Cirent Went Lumlier Co.
Outline for proposed reorganization of the company.

The company in at present indebted to the Imnk for a large mini of 
money, and also ha* a numlier of outaido creditor*. The nmetn of the com 
puny apart from their intere*t in the (initier lierths which they have con
tracts to ojierate, are not Hiifllcient to meet their obligation*. If ......... in-
puny i* liquidated there will not only In* no residue for stockholder-. hut 
there will lie an unsettled liability. The holder* of the learn1* for wlii'h 
the eompuny ha* contract* are Imtli threatening to eancel their contract*. 
Messrs. (Srnydon & (Iraydon, representing heir* of the Mc.Millen estate, 
state they are about to take immediate action to terminate the contract
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entered into with them. Messrs. Carter & McKwen state it is their intvn 
tion to give notice on September -5 that their contract is terminate<l.

The only possible way that appears to he open to save anything xxhut 
ever for the stockholders of the present company, is to effect a reorganize 
tion of the company, and by introducing new interests secure either next 
arrangements with the holders of the leases or their consent to a continuance 
of the leasee notv in force.

The following proposal is submitted ns a basis upon which this may 
possibly bo accomplished: —

The present capital stock of the company issued amounts to $26,.'>00. 
Of this amount there shall be transferred to such party or parties as the 
bank may indicate to lie held by them for account of the new interests to 
be introduced, $16,500. There shall lie transferred to a trustee to l>e chosen 
by the present stockholders, ami to Ik? approved of by the bank, the bal
ance of the issued stock, amounting to $16,000.

It is claimed that the total amount of capital stock which should Ik* 
issued is ♦110,000. If this amount of stock is issued, then the respective 
proportions to Ik? allotted to the parties named by the bank and to the 
trustee selected by the present stockholders, shall lienr the same relative 
proportions to the present issue as $16,000 does to $10,000.

The bank will release the stock of the llobinson McKenzie Lumber Vo., 
which has been assigned to them as security for the debt of the (Irent West 
I.umlier Co.

The reorganized company will make such new arrangement with the 
heirs of the McMillen estate and with Messrs. Carter & MeEwen for the 
operation of the respective limits leased by these parties ns may Ik* 
possible to effect in the liest interests of the company.

The reorganized company will protect the outstanding obligations of 
the (treat West Lumber Vo.

It shall Ik» understood that there is no obligation on the reorganized 
company to continue the business indefinitely, but it shall Ik» definitely 
understood that the company is to be at liberty to dispose of the business 
and plant as a going concern if n favourable opportunity to do so presents 
itself, nnd the prive to be obtained is satisfactory to the majority share

It is to be understood that there will not Ik» nny distribution of profits 
from the results of the business while the company is indebted to the bank 
or to outside creditors.

Salaries of all employees engaged by the company are to Ik? reasonable 
and such as shall lie satisfactory to all parties interested.

It is understood that the rate of interest to Ik» paid by the company 
to the bank shall Ik? sufficient to com|wnsnte the bank for extra risk, nnxiety 
and care, nnd that such rate of interest shall Ik» higher than the ordinary 
rate of interest charged to first class customers.

After some negotiations the directors at a meeting held on 
OetolMT 14. 1907, passed a resolution accepting unconditionally 
the propositions contained in the above memorandum.

It appears that the capital stock was $25,500, and not $20,500, 
and for the purpose of the reorganization 156 shan»s were trans
ferred to the Western Trust Co., the nominee of the hunk, who 
simply held them in trust for the hank, and in 1911, on pay-
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ment of a nominal sum for its services, transferred them at the 
request of the bank to one Yule, in whose name they now stand.

One of the shareholders transferred one share each to Robin
son, one of the original shareholders; to Menzies, the bank's 
lovai manager, and to Kennedy, who had lieen sent by the bank 
to look after its interests. The remaining shares except two 
were transferred to XV. E. Payne, who thereupon executed a 
document in the following terms:—

I hereby agree with the Northern Blink that I will hold the shares m>w 
standing in my name in the Great West Lumber Co., Ltd. (being all of 
the issue to this date except one share each held by J. H. Menzies, .1. I). 
Kennedy and J. W. Robinson, and two shares held by G. H. Bawtinheimer 
and 154 shares held by the Western Trust Co., and all shares which may 
hereafter be transferred to me of the issue provided for by the agreement 
of November 28, 1907, between the said company ami J. W. Robinson and 
Wm. McKenzie, for the term of three years from the dote hereof, unless 
the liability of the said company to the Northern Bank is sooner satisfied, 
and 154 shares held by the Western Trust Co.), and all shares which may 
person, firm or corporation. This forms a part of the agreement upon 
which the reorganization of the said company ha» been this day effected 
and is in consideration of the consent of the said bank being given to 
said reorganization.

(8gd.) W. E. Paym.
Red Deer, December 2, 1907.

These shares were in 1911 retransferred to the original 
shareholders or their assignee#. The remaining two shares were 
in December, 1910, transferred to two nominees of the bank, 
one being the assistant manager of the batik at Red Deer. On 
December 2. 1907, at the shareholders’ meeting, Kennedy, Rob- 
inson and Menzies were elected directors, and at their meeting 
subsequently they were elected respectively president, vice pre
sident and secretary'-treasurer.

There was no directors’ meeting during 1908 until after the 
annual meeting on December 19, at which meeting Mr. Menzies 
is reported to be present representing personally one share, and 
by proxy 156 shares of Western Trust Co. and 94 shares of W 
K. Payne.

At that meeting Menzies, Payne and Robinson were elebd 
directors and at the sulvicqucnt meeting of directors Menzies 
liccame president and managing director, which latter office lie 
still held at the date of the trial, though he left Red Dirt lit 
the end of 1911. The only meetings of the shareholders subse
quent to December. 1908, were the annual meetings held in 
December, 1909, with two adjournments in January and Feb
ruary, 1910, and in January, 1911, and a general meeting m 
January 28, 1913. At all of these meetings Mr. Menzies rep
resented by proxy 156 share#.

Balance sheets which have been given in evidence by the 
plaintiff shew that the company's liability to the bank, which
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in December, 1907, lit the time of the reorganization, was nearly 
$120,000, had in December, 1908, become a little more than 
$205,000 out of total liabilities of $214,000, at which time the 
assets are shewn as $20,000 less than the liabilities. On Novem
ber 30, 1909, the liability to the bank was $200,000, all other 
liabilities amounting to lee than $1,000. The total assets are 
shewn as $231.580, including $24,500 for equity in the large tim
ber limits not shewn as an asset in the former balance sheet. 
On November 30, 1910, the indebtedness to the bank has in
creased to $288,000, tile other liabilities living only $1.358, exclu
sive of capital, which for the first time is shewn as a liability. 
The assets are shewn as $209,500, including nothing as equity in 
timber limits, but including $24,400 as amount paid in advance 
for stumpage on the limits.

There are no balance sheets subsequent to this, but on No- 
vetnlier 1, 1911, this action was begun and in it a claim is made 
for $384,000. including interest, and on Novemlier 2, 1912, 
when plaintiff's general manager was examined for discovery, 
lie stated that the company's indebtedness to the bank at that 
tilue was $596,900.

In addition to the claim for the money the plaintiff seeks to 
enforce the securities before mentioned and certain other securi
ties given subsequent to the reorganization.

The directors met on November 3, 1911, for the first time 
since May 5 preceding, and the minutes of that meeting eontain 
the following entry :—
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Mr. Monties informel the meeting that ho hail been *ene«l with a 
writ by the solicitors of the Northern Crown Hank for the full amount of 
its (the bank’s) indebtedness, and in view of the fact that this lmard of 
dim-tors is not able to satisfy the bank’s claims and us we hate not sufli 
tient assets to satisfy the claim, we will hate to let the bank proceed and 
make use of what remedies it has for enforcing the claim of its debts.

Menzios and Lyons that the secretary-treasurer be instructed to advise 
each of the company’s shareholders of these facts by registered letter.

No further business was done at this meeting, and no meet
ing of any kind has lievn since hold, with the exception of the 
meeting of the shareholders on January 28, 1913, and a formal 
directors' meeting following it.

J. W. Robinson, one of the shareholders, who has been already 
referred to, applied for leave to defend the action and he was 
given leave to defend on behalf of himself and all other share
holders.

In his amended defence and counterclaim delivered on 
January 11, 1913, he alleges among other tilings that all the ad
vances made and securities given after the reorganization arc 
invalid, not being real and bout3 fidr advances and not living 
authorized by the shareholders. This defence was evidently the

26-11 o.i.«.
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cause of the meeting of January 28, which was called by notice 
given on the 14th. On the 21st Mr. Menzies, who had about the 
end of 1910 become the holder of 38 shares by purchase in addi
tion to the one he had theretofore held, transferred one share 
each to J. M. Campbell, his successor as plaintiff’s local manager 
at Red Deer, and R. L. Gaetz of Red Deer.

These three and Mr. Robinson were the persons present at 
the meeting of 28th January. Against Mr. Robinson’s opposi- 
tion and against his protest that Mr. Menzies had no right to 
vote the shares in Mr. Yule’s name, the meeting passed a reso
lution ratifying and confirming the borrowings theretofore made 
by the directors from the bank, and the giving of the securities 
therefor. On February 8, 1913. the plaintiff filed a reply .set
ting up this ratification. At the opening of the trial an appli
cation was mad*; to strike out this reply. There being no jury 
to be prejudiced, I refused to strike out the reply at that stage, 
preferring to receive all the evidence that might be available 
under it. I am of opinion, however, that the reply should l>e 
struck out as not furnishing an answer in law and without con
sidering the other grounds raised.

It was held in Adams v. Itank of Montreal (1899), 8 It.C.R. 
314. that a mortgage made by the directors of a company prior 
to the consent of its shareholders, without which consent there 
was no power to borrow, may Ik* ratified by the shareholders. 
This was confirmed on appeal, 32 Can. S.C'.R. 719, and leave to 
appeal to the Privy Council was refused. The section of the 
British Columbia Act then in question which conferred power 
to borrow, provided that “These powers shall not lie exercised 
except, with the consent of the shareholders representing two- 
thirds of the capital stock of the company actually paid in "

The section of our Ordinance, eh. 20 of 1901, is as follows: —
9*t. All com punie* under this Ordinance shall have power subject t* the 

condition* of and in addition to all other | towers conferred by this Ordin
ance to tiorrow money for the pur|»o*e of carrying out the objects of their 
respective incorporation*; and to hypothecate, pledge or mortgage their 
real and personal property; to issue del tentures secured by mortgage* or 
otherwise ; to sign bills, notes, contract* and other evidence* of or seeun 
tie* for money l tor rowed or to lie I tor rowed by them for the purpose* afore
said; and to pledge debentures a* security for temporary loans.

(2) Those powers shall not be exercised except with the sanction of a 
resolution of the company previously given in general meeting.

Prior to March. 1907. a “special” resolution was required, 
but in the session of the legislature then held the word “spe- 
eial” was struck out. but no other change made.

I can hoc no room for doubt that the acts specified in that 
section can be validly done only after they have been author-

3
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had concurred there might Ik» no one who could validly object, 
but it appears clear that it was intended that, before the acts 
should h<» done they should Ik» dealt with in general meeting, 
when every shareholder would have an opportunity to express 
his views and after all arguments had been advanced the ma
jority decided to authorize them. As the section was originally 
framed, not merely had the authority to Ik* that of three-quarters 
of the shareholders, but after time to consider it hod to lie 
confirmed by another meeting. One can easily see that a share
holder might quite freely express his disapproval of a borrowing 
In-fore it was done, and yet might hesitate to condemn the direc
tors for doing it after it was done. I am of opinion, therefore, 
that the Imrrowing by the directors without the previous auth
ority of the shareholders was ultra vires and that all the securi
ties given therefor are invalid. This applies to all the advances 
made after the #25,000 provided for in April. 1907, ami to all 
the securities given therefor. I think I have specifically referred 
to all the other securities. It does not. however, necessarily 
follow that because the borrowing was ultra vins the hank may 
not recover the moneys advanced.

In Itn frsion Fund v. Maison Coswai/, 119131 1 K.lt. 304, the 
Court of Appeal decided last December that when the money 
borrowed was employed to discharge existing legal debts of the 
company it could lx» recovered though the lending company 
knew that the director had no authority to borrow. This deci
sion. however, was only that of a majority of two to one, 
Vaughan Williams. L.J., dissenting on the grounds that the 

:e of the lending company prevented it from recover
ing. As the decision reversed the Judge below, and the result 
is therefore that the opinion of two Judges is opposed to that 
of two others, 1 have looked to sec if an appeal has been taken, 
Imt have lH*en unable to find trace of any ; but as the division is 
only re|>orted within the last few weeks, it is perhaps ton early 
to expect that. In the meantime, of course, I must follow the 
decision.

ALTA.

8. C. 
1913

Northern

Bank

On M Wl ■ r 
Lumber Co.

At p. 377 Buckley, L.J., gives the principle of equity on 
which the Courts hold that moneys paid to satisfy just debts 
may In- recovered by quoting from the judgment of lvord Sel- 
borne, L.J., in Blackburn Building Society v. Cuntiffc Brooks 

\ Ch.D. 1.1 at 71 :
The twt ia: him the trniianction really added to the liabilities of the 

company? If the amount of the company’* liabilities remains in substance 
unchanged, but there ia merely for the convenience of payment a change of 
the creditor, there ia no aubatantial borrowing in the result so far as 
relates to the position of tho company. Regarded in that light, it is con- 
sietent with the general principle of equity, that those who pay legitimate 
demands which they arc hound in some way or other to meet, and have had 
the benefit of other people’s money advanced to them for that purpose, shall

33
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not retain that benefit ko as in substance to make those other people pay 
their debts.

I take that to be a principle sufficiently sound in equity and if the 
result is that by the transaction which assumes the shape of an ndx.-.h.e 
or loan, nothing is really added to the liabilities of the company, there has 
!>een no real transgression of the principle on which they are prohil it. .I 
from borrowing.

And again at i>. 382 he says :—
1 cannot find any reason for saying that in this second class of < ; 

namely, where the money is Wrrowed by un agent without authority from 
the principal, but is applied in paying debts of the principal, the quest inn 
of knowledge by the lender of the agent’s want of authority to borrow 
is material for the purposes of the equitable doctrine on this subject, 
the basis of that doctrine being that the transaction is not in subsume 
one of borrowing at all.

It is apparent, of course, that the debts paid must be mics 
that the company was bound to pay, and the case, as well as the 
other cases referred to, decides only that debts existing at the 
time the advances are made are such that the advances to pay 
them may be recovered.

Mr. Menzies said on his examination that all the advaii es 
went to pay debts or obligations. This, however, is not conclu
sive of the matter, for it is objected that after tin* reorganiza
tion in 1907 the business was in fact carried on by the bank, ami 
that advances made to pay any debts incurred after that time 
could not be recovered for two reasons, first because tin* bank 
was doing something illegal in carrying on a business in contra
vention of the Dank Act, and secondly, because apart from any 
question of illegality, the bank was in reality advancing money 
to itself for its own purposes, and on no ground of equity could 
the company be made liable. As to the first reason, it is con
tended on behalf of the bank that it was not carrying on the 
company’s business, and that if it was it was doing so only tor 
the purpose of protecting and realizing on its securities ns inci
dental to the regular banking business. As to whether the bank 
was really if not nominally carrying on the company’s business, 
I find in the examination for discovery of the general manager 
the following :—

107. Q. About that time you transferred the account from Calgary to 
Red Deer f A. Yes, in order to be able to look after it better.

308. Q. And from that time on the bank were administering the affairs 
of the companyf A. Well, practically it was controlling the administration 
of the company.

109. (j. It was done nominally through a board of directors of the 
company itself, but really by the hank f A. The bank were endvax oaring 
to liquidate the liability.

110. Q. And I say, though nominally the company was Wing admin 
istered by its own board, it was really Wing run by the bunk f A. Yes, 
practically.

111. (j. And that has continued down to the present time? A. Yes.
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Question 64 and following questions of Mr. Menzics’ exam
ination for discovery were put in, but it is impossible to under
stand exactly what is meant without going hack a few questions 
and commencing at 58 his evidence is as follows :—

58. Q. I see here, also, ia the paragraph that we have numbered 10 
(quoted). Was any new arrangement made! A. Yes.

59. (j. In writing? A. Yea.
60. Q. When was that ? A. The arrangement held by the old company 

with Carter & McKwen was an absolutely impossible one for any company 
to operate under.

61. Q. Did you get a new contract with them ? A. We did.
62. Q. Written? A. Yes.
lût. Q. In whose name was that taken ? A. The Great West Lumber 

Co. 1 might say it was arranged by the head oflive of the bank in letter

til. Q. Now you said that the object of this was to give the bank 
control of the management of the company? That was the object of it?

<15. Q. And that object was effected, was it not Î A. Yes.
titi. Q. The bank has ever since controlled the operation of the com

pany! A. Yes.
07. Q. To the exclusion of the former shareholders? No answer.
68. Q. Is that correct? A. To the exclusion of the former share

holders ?
69. Q. Yesf A. Yes.

The whole correspondence between the bank’s head office and 
Mr. Menzics shews that the business of the company was con
sidered to be under the control of the head office as much as the 
bank’s Red Deer branch's business. It is true that in many 
easts they followed the form of having the business done by 
its officers and under its directors, and they had Mr. Menzics’ 
salary divided between the two, but in many cases they disre
garded even the form, as, for instance, during the year follow
ing the reorganization not a meeting was held, though, ns already 
pointed out, the liability of the company to the bank was in
creased by over $80,000. Likewise during 1912 no meeting was 
held, but the liability was increased by over $200,000 and the 
evidence shews that during that time the company’s business was 
under the personal supervision of Capt. Robinson, the vice-pre
sident of the bank, and that expenditures were incurred in 
building a new mill and making other improvements.

During the bank’s control of the business it began the opera
tion of a larger limit not theretofore operated and established a 
retail lumber business not before engaged in, and the corre
spondence shews that the latter was done by direct authority 
from the head office of the bank.

The bank’s general manager and Imard of directors seemed 
to have no doubt that they were conducting the affairs of the
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company as far as one can gather from their conduct and the 
correspondence, of which I quote one letter :—

The Northern Crown Bank,
Head Office, Winnipeg.

February 23, 1910.
The Mimaging Director,

Great West Lumber C'o.,
Ked Deer.

Dear Sir,—I have pleasure in advising you that the board of directors 
have authorized a gratuity of $400 to lie paid to you for your services in 
connection with the business of the Great West Lumber Co., the amount «.f 
the gratuity to l>e charged up to the company.

Yours faithfully,
(Sgd.) R. CAMPBELL.

General manager.
I find it impossible to come to any other conclusion than 

that the bank was carrying on the company’s business, if not 
in form, certainly in substance ; if not directly, at least indi
rectly.

Sec. 76 of the Bank Act provides by sub-sec. 2 that :—
Except us authorized by this Act the bunk shall not either directly or 

indirectly
(a) Deal in the buying or selling or bartering of goods, wares and 

merchandise, or engage or be engaged in any trade or business whatsoever.
The exception by the first part of the section is, “such business 

generally us appertains to the business of banking. ’ ’

In Ontario Hank v. McAllister (1910), 43 Can. S.C.R. 338. 
reported in the Ontario Courts as Peter boro Hydraulic Pornr 
Co. v. McAllister, in 17 O.L.R. 145, the McAllister Milling Co., 
carrying on business as millers, being indebted to the bank in 
a considerable stun, and being unable to pay, entered into an 
arrangement with the bank whereby it was to pay the hank 
$10,000 and assign to it all its assets. The bank, in order to 
sell the business as a going concern, arranged that the business 
should continue to be conducted in the company’s name under 
the management of one of them. The company held a lease 
from the Petcrlmro Co., the rent of which was paid by the bank, 
while the business was being conducted under its control. This 
continued for about a year, when the bank went into liquidation 
when the stock was sold and the premises abandoned. The 
Peterlmro Co. sued the McAllister Co. for rent, and it claimed 
over against the bank.

One of the bank’s defences was that the agreement to aceept 
an assignment of the lease and carry on the business was eon- 
trary to the Bank Act and void. The Court decided that the 
bank having received the benefit of the lease as part of the set
tlement was, in the absence of any covenant, bound in equity to 
indemnify the McAllister Co. from liability under it.
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Of all the fourteen Judges who gave judgments in the ease, 
Davies, J., in the Supreme Court alone was of opinion that the 
actual carrying on of the business was not a eontravention of 
the Bank Act and even he expresses doubt. Duff, J., and An
glin, J., both were of opinion that the whole transaction was 
illegal and that the bank was therefore not liable.

In the Court below Maclaren, J.A., the author of the work 
on banking, at 169 says :—

There van be little doubt that the taking over and carrying on of the 
milling business by the bank was a violation of see. »>4 of the Rank Act 
of 1890. . . . Rut this has nothing to do with the present ease.
And Osler, J.A., says at 163:—
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I sav nothing of the carrying on of the milling business by McAllister 
fur the hank, for, whether this was ultra vires of the bank or not, it was 
separable from and not incident to the agreement for settlement.

In the Supreme Court the Chief Justice and Idington, J., 
both expressed concurrence in the reasons of Osler, J.A.

It appears to me perfectly clear from Mr. Justice Davies' 
remarks that he would have no doubt that under the circum
stances of the present ease the bank’s acts were illegal.

The whole authority of that case is therefore, in my opinion, 
in favour of the eonelusion that the bank's arts were illegal 
in carrying on the company’s business as it did. Such being the 
case, without considering the other ground, I am unable to con
ceive of any equitable principle on which it can In* held entitled 
to recover from the company or its assets any moneys advanced 
by it in paying debts incurred by itself in the execution of arts 
prohibited and therefore illegal.

The banks claim, therefore, must Ik* limited to the $54,000 
secured by the land mortgage and the $25,000 authorized by 
resolution in April, 1907. and to such subsequent advances as 
were actually used in the payment of debts existing at the time 
i'f tin- advances and excluding all debts arising after December 
2. 1907. A reference will be necessary to determine -this.

Under the agreement entered into with the company and the 
guarantors in April, 1907, the net proceeds of the sales of lumber 
and other receipts were to be applied in satisfaction of the 
$25.000 advance and then in satisfaction of the remaining in
debtedness of $54,000.

The bank opened a special account in its l>ooks apparently 
for the purpose of that agreement, but abandoned it in Decem
ber, 1907, Mr. Menzies saying that it was considered that the 
guaranty was then satisfied. That account shews that from the 
7th of August, when it was opened, to the 13th December, when 
it was closed, the bank received over and above payments, and 
transferred to the company’s general current account, over 
$20.000. The currbnt account shews receipts up to the end of
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Si(j siderable quantity of lumber on which the charges had hem
1913 chiefly, if not wholly, paid, the receipts from the sale of which

t----- would come in later. These receipts are by the agreement all
Xc£ow»X HPProI,r*Htt‘d as specified, subject to the payment of other claims 

Bank with the authority of the guarantors. The only claim of this
r. sort of which there is any record is the one previously referred

'lvmiikr Ca to There would appear little doubt, therefore, that
----- the advance of $25,000 has been fully paid and that the indcht-

Harter. c.j. ediicss of $54,000 has also been paid in part if not in whole.
It was argued that the chattel mortgage to secure the $25,000 

is invalid as lieing in violation of sec. 76 (2) (c) of the Rank 
Act, which prohibits banks from making advances “upon the 
security of any goods, wares and merchandise.” As I have id- 
ready indicated, this advance has almost certainly been paid in 
full, so that this is probably of no importance. Rut in case it 
may be, I may say that though it is admitted that the mortgage 
given on April 8, before the advance was made, was invalid, it 
is contended that the subsequent one given after the advance 
was made is a good security, and I am of opinion that this view 
is correct. The company could not have been compelled to give 
the second mortgage, the agreement lieing in contravention of 
the Act, but it did give it and it therefore has the same basis 
of support as any mortgage given to a bank to secure an existing 
indebtedness.

There remains to be considered the rights of the parties as 
to the 156 shares of stock transferred to the bank’s nominee for 
the purpose of introducing new interests. The defendant claims 
that the bank, having failed to carry out the purpose for which 
these shares were transferred, it should be now ordered to have 
them retransferred to the shareholders, from whom they were 
obtained. I am of opinion that this claim should be allowed. 
The meaning of the parties is not very clearly defined, but the 
only meaning that it seems possible to take from the words is 
that the bank desired to interest other persons in the company 
in some way, probably by putting in money, certainly for the 
purpose of increasing its ability to meet its financial obligations, 
and for this purpose the bank required a controlling interest in 
the capital stock the more readily to accomplish this purpose.

The agreement created by the acceptance of the bank's pro
posals, I think, must be construed as meaning that such con
trolling interest would be transferred to the “new interests." 
It is suggested that the bank itself became the “new interests," 
but if so it has never paid one cent for these shares and has not 
in any way increased the company’s ability to pay. It has 
treated the company as any other customer and charged it for 
every dollar advanced, and as the agreement suggests, has 
charged more than the usual rate of interest for the use of this
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money. Moreover, it appears to me that it is not open to con
sider that the agreement contemplated the bank’s acquiring an 
interest in the business and thereby engaging to that extent in 
the company’s business in violation of see. 7(i of the Bank Act.

It is admitted by the bank’s officials that no attempt has 
been made to sell the shares held by the bank’s nominee or to 
induce anyone to come in to the company by means of them. 
They have tried to sell the whole of the company’s assets, but 
such a sale, it appears to mo, can by no possibility be construed 
as the introduction of new interests.

ALTA.

S.C.
1913

Northern

Bank

Great West 
Lumber Co.

Harvey, O.J.

The bank received the shares upon a trust which for more 
than five years it has taken no step to carry out, but, on the 
contrary, it has used the shares for the purpose of itself con
trolling and operating the company’s business illegally. 1 think 
clearly, therefore, it should be required to have these shares re
transferred to the shareholders who transferred them or their 
assigns, who have always been the bank’s cestui* que trustent, 
and there will be judgment accordingly. There is no claim that 
the hank may not hold beneficially the shares purchased by it, 
whether with the company’s money or the bank’s it does not 
appear, therefore I do not consider that question.

It is clear from the evidence that the bank ha.» charged at 
times more than 7 per cent., the maximum rate of interest or 
discount allowed by the Bank Act. In McHugh v. Union Bank, 
82 L.J.P.C. 65, 10 D.L.R. 562, the Privy Council last February 
held that a stipulation for more than 7 per cent, was ultra vires. 
It was admitted in that case that the bank was entitled to 5 per 
cent., the rate authorized by the Interest Act, and the Judicial 
Committee did not decide whether the whole stipulation as to 
interest would be void or only the portion which specified the 
rate, leaving effective the stipulation for interest without a rate 
being specified. I am of opinion that this point will not arise 
in this case, but if it does arise on the reference it will then 
be time enough to deal with it. I have already held that the 
only securities which are binding on the company are those 
executed in April, 1907, and the chattel mortgage given in Aug
ust and these reserve interest at the rate of 7 per cent. only. 
Any moneys that were subsequently advanced which the bank is 
entitled to recover it does not recover because of any promise 
to repay them with or without interest, but only on grounds of 
equity, and any interest, therefore, will not be by way of con
tract, but by way of damages, and I can see no ground for 
allowance under the provincial statute of any rate in excess of 
the 5 per cent, authorized by the Interest Act.

I am of opinion that the burden should lx* on the bank of 
establishing to the satisfaction of the referee the amount to 
which it is entitled in acwrdance with the conclusion I have ex-
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pressed ; its officials have always had its own books of account 
and since November, 1007, have also had the company’s books.

There will therefore be a reference to the Master or the 
clerk to take the account between the parties and ascertain what, 
if anything, is due under the valid securities and for advances 
used in payment of debts as hereinbefore specified.

The referee will report his findings and further directions 
will then be given.

There may he some special directions or other details which 
can lie provided for on the settlement of the judgment.

Both because the defence has succeeded on all the chief 
points of contest, and because of other facts disclosed by the 
evidence to which I have not found it necessary to refer, the 
plaintiff should pay all of the defendant’s costs as well of the 
claim as of the counterclaim. The subsequent costs will ho re

served to be dealt with later, and leave will be reserved to either 
party to apply for directions as may be required.

Judgment accordingly.

Re SIMPSON and HALFORD.

Manitoba King’s Bench, Prcndergast, J., in Chambers. April 7, 1913.

1. Alteration (gIV—14)—Oral submission—Enforcing award.
An award made upon an oral submission to submit a dispute to 

arbitration cannot lie entered as a judgment for enforcement under the 
Arbitration Act, 1911 (Man.) ; the empowering section (sec. 14) which 
declares that “an award on a submission'' may be so entered, being 
controlled by sec. 2 defining a submission, unless the contrary appears, 
ns a written agreement to submit.

Motion to make an award as a judgment of the Court for 
enforcement under the Arbitration Act, 1011.

The reference in which the arbitrators acted had not been 
directed or agreed to in writing by the parties but was under 
an oral arrangement, and it was objected that there was there
fore no jurisdiction to make the order applied for.

Section 14, sub-sec. 1. of the Arbitration Act, 1911 (Man.), 
1 Geo. V. ch. 1, is as follows :—

14. (1) An award on a submission may, by leave of the Court or a 
Judge, to ha obtained on notice of motion, l>e entered as a judgment of 
the Court of King's Bench and may be enforced in the same manner as 
a judgment or order to the same effect.

Section 2 of the same Act declares that:—
In this Act, unless the contrary appears, “submission" means a 

written agreement to submit present or future differences to arbitration, 
whether an arbitrator is named therein or not.

P. J. Montague, for the applicant.
W. S. Lawrence, for the respondent.
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Prendergast, J., in an oral judgment, held that the word 
“submission” us used in see. 14 of the Arbitration Act, 1911, 
1 Geo. V. (Man.) eh. 1, dealing with ‘‘an award on a sub
mission” must he given the statutory meaning of a “submission 
in writing” as declared by see. 2 of the Act.

There is nothing to shew that its meaning as so used in deal
ing with awards on submissions is different from its meaning 
in other clauses of the Act in which “submissions” and not 
awards under them are dealt with.

Objection sustained.

LINDSEY v. LE SUEUR.

Ontario Supreme Court, Britton, ,/. January 9, 1913.

I. Fraud and deceit (g II—5)—(’o.ncealmkxt — Use of anothkr’h vro-
I’KRTY—IXJU NOTION.

Where one jierson obtains the property of another upon the repre
sentation that lie wishes to use it for a particular purpose, he is not 
entitled to use it for another purpose, and upon so doing will 1m- re
strained from further use. ami the owner will be entitled to recover 
his property.

Action by George G. S. Lindsey to compel delivery by W. 
D. Le Sueur, the defendant, to the plaintiff, of certain docu
ments and extracts and copies of documents which the defendant 
had. and which he had obtained from the collection of the late 
William Lyon Mackenzie, and for an injunction restraining the 
defendant from publishing or making public any of these docu
ments or copies of or extracts from them.

The action concerned the publication of a book that was in 
question in Le Sueur v. Morang <£• Co. Limited (1910), 20 O.L.R. 
594; Morang <C Co. v. Le Sueur (1911), 45 S.C.R. 95.

An interlocutory application in Lindsey v. Lc Sueur, is re
ported in 1 D.L.R. 61.

The defendant counterclaimed damages occasioned by the 
plaintiff's interference with the publication of his book.

November 11-14, 1912. The action was tried before Britton,
J. , without a jury, at Toronto.

Judgment was given for plaintiff.
I. F. JleUmuth, K.C., for the plaintiff.
O. F. Shepley, K.C., and II. P. Hill, for the defendant.

January 9, 1913. Britton, J. The late Charles Lindsey 
was the son-in-law of the late William Lyon Mackenzie. The 
plaintiff, George G. S. Lindsey, is the son and sole executor of 
Charles Lindsey. Charles Lindsey was the owner of a large and 
valuable collection of books, papers, manuscripts, letters, etc., 
which had been the property of William Lyon Mackenzie. Prior
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ONT. to February, 1906, the publishing firm of Moraug & Co. lia i 
8^C. determined to have written, for publication and sale, books ou 
1913 “The Makers of Canada.”
----  To carry out this purpose, Mornng & Co. chose to include

Lindsey William Lyon Mackenzie in the series, and they employed the 
Le Sueur, defendant to write that hook.

j. *n February, 1906, Charles Lindsey resided with the plain
tiff; and at that time the defendant sought and obtained an 
introduction to the plaintiff, and requested to be allowed access 
to the Mackenzie collection. It is alleged that the defendant 
represented to the plaintiff that he, the defendant, had under
taken to write the life of Mackenzie for the Mornng & Co. series; 
that the life so written would be to the satisfaction of Mornng 
& Co. ; and that it would be published in the series mentioned. 
It is further alleged that the defendant represented that the 
work would be entered upon by him in sympathy with the char
acter he was to depict, exhibiting in the book Mackenzie as one 
of ‘‘The Makers of Canada.” Upon this representation, the 
plaintiff, acting for his father, allowed the defendant free access 
to the collection to make copies of and extracts from documents, 
and, generally, to obtain such information ns was available.

The defendant for months resided in the plaintiff's lions.-, 
and while there obtained the information sought.

The defendant completed his manuscript, sent it to Morang 
& Co., and it was rejected.

The plaintiff says that, by necessary implication from what 
took place, the agreement was, that the defendant, in writing 
such life of Mackenzie, as one of the class mentioned, would 
make fair use of the material lie found. The plaintiff charges 
that the defendant did not do so, and for that reason the life 
written by the defendant was partizan and unfair; and, in con
sequence thereof, the manuscript was rejected.

I have spent a great deal of time in reading with care most 
of the evidence, given at great length upon the trial of this 
action. No useful purpose will be served by my referring at 
length to or quoting from the evidence.

It seems to me clear that the plaintiff and the late Charles 
Lindsey supposed that the defendant intended to write of Wil
liam Lyon Mackenzie as one of the men in Canadian history 
who can fairly he called, speaking colloquially, one of the 
“Makers of Canada.” The conduct of the defendant, and what 
he said, warranted the plaintiff and Charles Lindsey in so think
ing. I must find as a fact that the defendant gave the plaintiff 
and Charles Lindsey to understand that the views and feelings 
of the defendant towards Mackenzie were friendly, that his 
attitude in presenting Mackenzie to the public was a fair one; 
that he had no bias against Mackenzie ; and that he had no feel-
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ing or opinion which would prevent him, ns a writer, from truly 0NT 
presenting the facts and circumstances of Mackenzie’s life and R c 
character. The defendant, in my opinion, intended that the 1013
plaintiff and Charles Lindsey should believe as they did in ----
reference to the defendant’s feeling and attitude. Linduk.y

At the time of the defendant’s arrangement with the plain- LeHijkvk. 
tiff, the defendant did hold strong views against Mackenzie. BîitüëTj 
At that time the defendant intended to write the life of Mac
kenzie on other than “conventional lines.” He intended to 
write of Mackenzie, not as one of “The Makers of Canada,” in 
the general acceptation of that term, but as a “puller down,” 
as was stated during the trial.

1 deal with this matter simply as a matter of contract and 
good faith between the parties, not expressing any opinion as to 
whether the defendant is right or wrong in his estimate of Mac
kenzie. It does not, so far as it affects this case, except as a 
matter of good faith on the part of the defendant, make any 
difference whether Mackenzie was a man of high aims and un
selfish purpose, contending against real wrongs permitted by 
had laws and perpetrated by unjust administration, or a mere 
adventurer, willing to point where he would not lead, a mere 
inciter to rebellion against laws that were just, and adminis
tered by men able and honest.

I quite recognise that the biographer should write truly of 
his subject, lie should not, as the defendant said he would not, 
write any fairy talc or Jack the Giant-killer story. The defen
dant could write truly of the life selected, and draw such in
ferences as might please him from the facts; and any quarrel 
with his inferences would be in the nature of fair discussion.
But this is n question of how the defendant came to get posses
sion of what is now the plaintiff’s property, and of the use he 
made of it, as distinguished from the use the plaintiff supposed 
the defendant would make of it, and as distinguished from the 
use the defendant led the plaintiff to think would be made of 
it, and as to the use the defendant now proposes to make of it.

If the defendant obtained possession of or access to property 
now belonging to the plaintiff, by misrepresentation or by con
cealment of facts which lie was bound to disclose, then he must 
not further use that property.

I am of opinion, upon the evidence, that the defendant made 
use of the Mackenzie collection of books and papers otherwise 
than was in accord with the understanding between him and the 
plaintiff and Charles Lindsey.

The use made was contrary to the wish, and contrary to what 
was known to be the wish of the plaintiff, and contrary to the 
wish of the plaintiff’s father. It is inconceivable, upon the facts, 
that either Charles Lindsey or the plaintiff would have per-
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0WT- raitted access to the Mackenzie papers had either known or sup. 
S. C. po^pd that such a manuscript as the defendant produced would 
1913 have resulted. It is plain to me that the defendant knew that
-— he could not have obtained access to the collection, had he re-

jNDMEv vealed his true feelings or declared his real intention.
LkSukuk. No question of copyright is involved. It is a question of 

BiIttwN. Kett*n& access to the house of another and using the property 
therein for personal purposes different from what was consented 
to by the owner.

It has been held that to permit publication of musical com
positions in “volume form” does not amount to a permit to pub
lish one by one in a serial form : In rc Jude's Musical Composi
tions, [1907] 1 Ch. 651.

It is not the right of a party to an action, who has obtained 
access to the papers of his opponent for use in the action, ta 
make the papers public.

Just before the defendant’s arrangement with Moran g & 
Co., the life of William Lyon Mackenzie had been written by 
Mr. Hughes for the series mentioned. The criticism by the de
fendant upon the work of Mr. Hughes was severe. It was. in 
part at least, instrumental in having that work rejected by 
Morang & Co. The defendant, I think, intended that rejection 
should result. The language used in correction was such as to 
evince irritation on the part of the defendant at times when 
words of praise or commendation of William Lyon Mackenzie 
were used. The defendant concealed from Charles Lindsey and 
from the plaintiff the fact of his criticism of the work of Mr. 
Hughes. Whether the criticism was just or not—and assuming 
that the defendant thought it just—he should have informed 
Charles Lindsey or the plaintiff of it. The plaintiff is entitled, 
in his own right, to maintain this action. He is, as I have more 
than once stated, now the absolute owner of the Mackenzie col
lection, and is seeking to protect it from its unauthorised use 
by the defendant.

The plaintiff is not suing for and is not entitled to recover 
damages, if any, that accrued to Charles Lindsey in his lifetime. 
It is open to the plaintiff to say, if according to the facts, that 
the defendant improperly obtained access to the collection; that, 
when access was obtained, tbc defendant made an unfair use of 
the privilege ; and that, the purpose for which he obtained 
access having been served, the defendant is not entitled further 
to deal with the extracts and copies made. It is not a question 
of damage to Charles Lindsey or of the survival of any right of 
action he had. Charles Lindsey did not so deal with this collec
tion, by contract or consent or otherwise, as to prevent the plain
tiff now asserting his right to guard it. Charles Lindsey per
mitted the defendant to use the collection to assist the defendant
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in writing a book to be published by Morang & Co. That book 
has not been published 'by them, and will not be. All negoti
ations between the defendant mid that firm are at an end. The 
defendant has no right, as against the plaintiff, to have a book, 
the one written, or another book, using the extracts or copies 
from the plaintiff’s collection, published elsewhere.

The statement of defence mentions the action of the defen
dant against Morang & Co., reported in appeal in 20 O.L.R. 
594, and states, in substance, that the plaintiff took part in that 
for Morang & Co. In that action, very likely, evidence was 
given the same in part as was produced by the plaintiff on the 
trial of this action. No doubt, the plaintiff herein sympathised 
with Morang & Co., and possibly assisted in the defence. That 
is not material. The plaintiff was not a party to that action. 
There is no estoppel.

The plaintiff, before action, demanded from the defendant 
a return of the extracts ami copies and an assurance that he 
would not publish them or make use of information derived from 
the collection. The defendant refused to deliver up the extracts 
and copies, and expressed his intention of publishing them in 
book form. In fact, the defendant, by counterclaim, alleges 
that, shortly before the commencement of his action, lie was 
entering into arrangements for the publication of his book, 
and claims damages because of the plaintiff’s interfe. ncc. As 
to the “information” said to have been obtained by tnc defen
dant from the collection, it will be difficult, if not impossible, 
for even the defendant, at this stage, to say just what partic
ular fact was learned there, instead of from the book of Charles 
Lindsey, or some other writer, or elsewhere.

The plaintiff is entitled: (1) to an order requiring the defen
dant to deliver up to the plaintiff all of the extracts from and 
copies of any documents in the William Lyon Mackenzie collec
tion mentioned in the statement of claim; (2) to an order 
rest raining the defendant, his servants and agents, from pub
lishing or causing to be published any liook which contains any 
of the said extracts or copies, or that contains information 
avowedly obtained from the Mackenzie collection.

The plaintiff has not sustained any substantial pecuniary 
damages, but a legal injury will be done if the collection with
out his consent is interfered with, and he is entitled at least to 
nominal damages, say $5. The judgment will be with costs, 
payable by the defendant to the plaintiff. The counterclaim will 
be dismissed with costs. If any difficulty is found as to form of 
judgment, I may be spoken to on settling the minutes.

ONT.
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Le Sueür.

Judgment for plaintiff.
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ARCHIBALD v. HYGIENIC FRESH MILK CO.
(Decision No. 2.)

Nova Scotia Supreme Court, Sir Chariot Townahcnd, C.J., and Kits.sill, 
and Drysdale, JJ. April 12, 1913.

1. CORIXIHATIOXS AND COUPAMES (§ II—27)—-CONSOLIDATION OB BE-OHGAXI-
zatiox—Liability of traxsfkuke to employees.

Wlivre a perron is employed by a company for a |icriod of years at 
a stipulated salary per year, and subsequently during the period of 
employment the company turns over its undertaking and assets a- a 
going concern to a new company which assumes all liabilities, and the 
employee is told by the new company that the change would not a fleet 
him in his job, and he continues to work for the new company, an im
plied contract of hiring for one year from the date of the transfor to 
the new company may lie inferred where the circumstances both a- to 
the character of the service with the new company and the method of 
payment indicate that it was more than a monthly hiring.

[.hvhibald V. Hygienic Froth .Milk Co. (No. 1), 9 D.L.R. 763, af
firmed.]

Appeal by defendant from a judgment for plaintiff by 
Graham, E.J., Archibald v. Hygienic Fresh Milk Co. (No. 1 , 
9 D.L.R. 763.

The appeal was dismissed.
A. A. Mackay, K.C., and H. Hellish, K.C., for defendant, 

appellant.
T. N. Royers, K.C., for plaintiff, respondent.

The judgment of the Court was delivered by 
Drysdale, J. :—Several questions were argued here on the 

part of the defendant company’ attempting to justify dismissal 
of plaintiff from the company's employ on a months notice. 
The learned trial Judge found, and 1 think properly found, 
from the facts proved, that the inferences to be drawn from 
such facts established a hiring by defendant company of the 
plaintiff for one year from the date of the transfer to defendant 
company of the Maritime Company’s business, that is to say, 
under the circumstances in proof there was an implied contract 
of hiring for a year: Smith on Master and Servant, 6th cd., 51.

The notice of dismissal was not, I think, a reasonable notice 
such as would properly determine such a contract. It was also 
urged that the facts established such a state of circumstances 
as justified his dismissal for cause. This contention was found 
against by the learned trial Judge and after a perusal of the 
evidence I conclude such finding was correct.

In my opinion the appeal should be dismissed with costs.

Appeal dismissal.
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SCHAEFER v. MILLAR, and L. H. GOOD .The Battleford Realty 
Company i.

( Decision No. 2.)

Haikatchewan Supreme Court. Xcirlamls, Là mont, amt Brown, .1.1. 
April 10. 1913.

1. Brokers (8 II A—"»)—Heal estate brokers—Listing agreement — 
Authority to conclude sale.

Where nn owner places lnml in the hands of an agent for sale, 
under a listing agreement, which does not contain an express auth
orization to conclude a contract of sale, the authority of the agent is 
limited to finding a purchaser, and the agreement does not give him 
the right to conclude a contract of sale binding on the owner; and 
this is true whether the listing agreement authorizes the agent “to 
list the property for sale,” or “to sell it.”

\llamar v. Sfuirpe, L.R. 19 E<|. 108; Prior v. Moore. 3 T.UR. 024; 
Chtulburn v. Moot e, 01 L.J. C’h. 074. and Gilmour v. Simon, 37 Can. 
S.C.R. 422. applied; Itosenhaum v. Ilclson, 11900] 2 Ch. 207. douhteil ; 
Bottle v. (Iras.sick. 0 Terr. I*R. 232, followed ; Schaefer v. Millar (No. 
1). 8 I). L.R. 700. n 111 ruled.]

2 Brokers (8 HA—5)—Real estate brokers—Authority — Listing 
AGREEMENT, TO “SELL,” EFFECT.

Where an owner in a listing agreement gives authority to a real 
e-tate agent “to sell his property,” and in such agreement reserves 
the right to sell the projwrty either by himself or through other 
agents, such reservation is to ho interpreted as an intimation tint 
the agent's authority is limited to finding a purchaser, since to hold 
otherwise would place the owner in an embarrassing situation if lie 
had such an agreement with several agents.

I Wihlc V. Watson. 1 L.R. ( Ir.) 402. referred to; Schaefer v. Millar 
(No. 1), 8 D.L.R. 700, affirmed.]

Appeal by the plaintiffs from the judgment of Iluultnin, 
C.J., Schaefer v. Millar (No. 1), 8 D.L.R. 706, dismissing action 
brought for the specific performance of an agreement for the 
sale of land.

The appeal was dismissed.
•/. F. Frame, for the appellant.
IV. .1/. Martin, for the respondent.

Nbwi.ands, J., concurred with La mont. J.

La mont, J. ;—This is an act ion for specific performance.
On December 1, 1911, the defendant Millar listed for sale 

with the defendant (iood, who was doing business under the 
name of the Battleford Realty Company, two lots in Battleford. 
The listing agreement was as follows :—
To the Battleford Realty Company,

Battleford, Saak.
Dear Sir.—Plenac place the following property for “«le on your liât; 
35-30 X. 25th at., W.C.A.
Caah price. $300. Time price. $350.
Term* on the balance, \\, 0, 12, 18.
27-11 ILL R.
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Incumbrance»: Amount.............. To whom
Terms : I nterent, etc.,............. 7 per cent...
I hereby agree to give you the right to sell the above property at the 

prices mentioned for four months from date and to pay you a commission 
of 5 per cent., the same to be paid out of the first instalment as soon aa 
the sale is completed. Should the property be sold by myself or any other 
person I agree to give you half the above-mentioned commission on any 
such sale. This contract shall continue in force after the expiration of 
the listed period unless I give written notice to have the property with 
drawn from sale.

Stanley Millar,
J. D. Noel, 4 lots. Address: Battlcfonl.
Schaefer, 2 lots.
Witness : H. C. Adams, Power of Attorney. *•

Shortly after this agreement was signed the defendant Millar 
left Battleford for Europe, and was away several months. On 
January 12, 1912, Good saw the plaintiff, who agreed to pur
chase lot 35 on the terms set u in the listing agreement. The 
plaintiff paid $90, the first pa; ent on this lot, and on January 
20th, he agreed to take the ot-.er lot and make a similar pay
ment thereon. When Millar returned, he refused to carry out 
the sale. The plaintiff brought this action and claimed specific 
performance as against the defendant Millar, and in the alter
native, damages against Good. The action was tried before the 
learned Chief Justice, who held that the plaintiff was not en
titled to succeed. From that judgment this appeal is taken. In 
the Court below, the plaintiff relied on the agreement signed by 
Good after Millar had repudiated the sale. Before us this con
tention was not relied on, but the plaintiff contended that a ver
bal sale had been made which was valid, as the Statute of Frauds 
had not been pleaded.

In order to succeed, the plaintiff must establish, first, that 
the defendant Good had authority from Millar to conclude a 
binding sale of the lots, and secondly, that he did conclude such 
a sale, with the plaintiff. That he had authority to conclude a 
binding sale depends upon the construction to be placed upon 
the listing agreement. Docs that agreement authorize him to 
conclude a sale binding upon Millar, or does it only authorize 
him to find a purchaser and introduce that purchaser to the 
owner? The plaintiff contends that the words, “I hereby agree 
to give you the right to “sell” the above property” authorize 
the agent to make a contract binding on Millar. If that is so, he 
is entitled to succeed.

An agent authorized to find a purchaser has no authority to 
make a binding contract of sale. On that point the authorities 
are clear: JJamnr v. Sharpe, L.R. 19 Eq. 108; Halsbury. vol. 
1, 166. In Ilamar v. Sharpe, supra, Vice-Chancellor Hall, 
said :—
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I state my opinion to lie that, when instructions are given to an 
agent to find a purchaser of landed property, he, not being instructed aa 
to the condition* to be inserted in the contract aa to title, is not authorized 
to sign a contract on the part of the vendor.

In Prior V. Moore, 3 T.L.R. 624, it was held that an agent 
appointed to sell laud has, in the absence of express instructions, 
no authority to sign a contract for sale on behalf of his princi
pal. In Chadbum v. Moore, 61 L.J. Ch. 674, Kekewich, J., said 
that,

Unless express authority i* given to the agent to sell, and for that 
purpose to enter into a binding contract, the principal reserves his final 
right to accept or refuse.

In Boyle v. (irauick, 6 Terr. L.R. 232, the plaintiffs were 
employed to sell certain lots in the city of Regina, and, the ven
dor having refused to complete, they claimed to be entitled to 
their commission. One of the questions necessary to be deter
mined was whether the plaintiffs’ authority authorized them to 
make a binding contract and execute an agreement or whether 
it instructed them merely to find a purchaser. It was held that 
they were authorized only to find a purchaser. Wetmorv, J., in 
giving the judgment of the Court rn banc, said :—

The question I», not what the impressions of these parties were ac
cording to the testimony they have given, but really, what was intended 
when the plaintiff* were authorized to sell. , . . The term “sell" i* 
the term that would ordinarily lie used when a person lists property with 
a broker to find a purchaser, and unless there is something to indicate 
that there was an intention to give authority to sell, it would be inferred 
that the intention merely was to authorize the broker to And a purchaser, 

and that, I think, is all that was intended in this case.

In Oilmour v. Simon, 15 Man. L.R. 205, the authority to sell 
was a verbal one. and there was some doubt as to the exact lan
guage which had been used. In that ease Dubuc, C.J., said:—

Egan does not pretend that Simon gave him express instructions ns 
regirds the title of the property, or as to receiving money for him, or as 
to signing any agreement on his behalf. He admits that Simon, on the 
agreement being shewn to him. immediately protested against the assumed 
authority of Egan to sign his name, and repudiated the sale. He admits 
also that he had made previous sale* for Simon, and that, on those other 
occasions. Simon was in the habit of closing the sales himself: that he. 
Egan, had never before signed any agreement for sale in Simon’s name: 
ami that he had never received any money for him on *uch sales. This 
goes to shew that Simon, unless he had given special or express instruc
tions to the contrary, had a right to expect that Egan would not. on this 
occasion, take upon himaelf to sign his name ami collect money for him. 
Ami Egan states that Simon did not give him such spcciul or express in
structions. The inference to be drawn from these different circumstance* is 
that this was merely the ordinary case of an owner putting his property 
in the hands of an agent to negotiate a sale for him; the agent in such
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n enw 1h only authorized to find a purchaser who would accept the ven
dor’s terms, and to bring him to the owner; he hits no authority to sign a 
binding agreement in the owner's name.

And Richards, J., said ;—
Primé farie the duty of a real estate broker acting for nil intending 

vendor goes no further than to procure a purchaser. It is not his ordinary 
duty to make a contract when he has found a buyer. An authority to d< 
being unusual, must be *|iecially given.

On appeal to the Supreme Court of Canada, Gilmonr \ 
Simon, 37 Can. S.C.R. 422, it was held that there was not in 
that ease that clear, express and unequivocal authority givi u to 
the agent to enable the Court to direct specific performa ne.

The conclusion from these authorities, in my opinion, is that 
it is the intention of the parties as expressed in the instructions 
to sell that is to govern ; that prima facie, where an owner places 
land in the hands of an agent for sale, whether he authorizes 
that agent to list it for sale or to sell it, the authority is only to 
find a purchaser and not to conclude a binding contract. In 
such a case the listing agreement is to be interpreted ns reserving 
to the owner the right to accept or refuse the purchaser so found, 
and it is only in cases where the agent s authority contains clear, 
express and unequivocal instructions to conclude the contract 
that he is authorized to hind the owner.

As against this we have the authority of Uoscnbaum v. Zb/. 
son, 11900] 2 Ch. 207, which was relied on by the plaintiffs. 
In that case the authority was a written one, and was in these 
words : “Please sell for me my houses, and I agree to pav you a 
commission on the purchase-price accepted.” Buckley, J., held 
that this was authority to conclude a binding contract of sale, 
and apparently he relied on the word “sell” in the instructions 
ns being sufficient to give the agent authority. Some doubt, 
however, has been cast upon the correctness of this decision. In 
Gilmour v. Simon, 15 Man. L.R. 205, Richards, J., said :—

I <lo not feel *ure that Mr. Justice Buckley meant to assert that the 
mem use of the word “«ell” in instructions to a land broker by an intend 
ing vendor necessarily confers upon that broker the power to contract for 
that vendor ; but if be did, I must decline to accept such dictum an 
authority.

In so far as Uoscnbaum v. liilson, (1900 ] 2 Ch. 207. is nt 
variance with the decision of the Court en banc of the North- 
West Territories in Boyle v. Grassick, G Terr. L.R. 232, we are, 
in my opinion, bound by Boyle v. Grassick, 6 Terr. L.R. 212. 
But even if we were not, the conclusion of the Court as set out 
in the passage a!>ove quoted from the judgment of Wet more, 
J., is, to my mind, an accurate statement of the law. The ques
tion we have, therefore, to ask ourselves in this case is, apart 
from the word “sell,” do we find in the authority given anything



11 D.L.R.1 Schaefer v. Millar. 421

to indicate an intention on the part of Dr. Millar, that the Battle- 
ford Realty Company were to do anything more than to find a 
purchaser? 1 can find no indication of any such intention. In 
ins letter, Dr. Millar reserves the right to sell the lots, either by 
himself, or through other agents. Now, if he gave to other 
agents the authority he was giving to the company, as he had a 
right to do, in what position would he lie if the contention of 
the plaintiff were upheld! If the property increased rapidly 
in value—aa the evidence shewed these lots did—each agent 
would readily find a purchaser, and the owner might find him
self bound to convey to several different purchasers at the same 
time. Only in the clearest case will an owner lie held to have 
intentionally placed himself in this position. The fact that the 
owner might find himself in this position was held in Wilde v. 
Willson, 1 L.R. (Ir.) 402. to indicate that there was no intention 
to authorize the agent to do more than find a purchaser. In that 
case the Vice-Chancellor said:—

A tmuwe or c-tate njp*nt lia* no implied or general authority to con
clude a contract for mile. Hi* duty I* to find a purchn*er or tenant and 
communicate Id* olfcr to hi* principal. Tin- judgment of Hall, V.-C., in 
Hninnr v. Shmpe, !*R. 19 Kq. 108. white* hi* opinion of the authority of 
Mich agent*, and I quite concur in hi* view. It i* a common practice to 
place hoiiwe* or e*t ite* on the hook* of n number of thc*e agent* at the 
Mime time; ami. If each had authority to nmclmlc a contract for the owner, 
the result might lie that lie might become hound to let or aell the prcmi*e* 
to -evernl different partie* at tin* wanie instant.

And in that ease the agreement entered into by the agent 
wn.* not enforced.

It would, therefore, seem to me to he clear that where an 
owner gives authority to an «•state agent to “sell his property,” 
ami, in such authority, reserves the right to si-ll the property, 
either by himself or through other agents, such reservation, be
ing consistent only with an intention on his part to retain the 
right to finally refuse or accept, is to lie interpreted as an in
timation that tin* agent’s authority is limited to finding a pur
chaser. In such a ease, to justify an agent in conclmling a bind
ing contract then* must appear, in his authority, clear and ex
plicit instructions to do so. No such instructions an* to Ik* fourni 
in Millar’s letter. The listing agreement is a common one with 
real estate agents. The object of the agreement is to authorize 
the agent to offer the lan«l for sale, ami to enable him to collect 
his commission in ease he succeeds in finding a purchaser. It 
maki-s no reference to any contract to lx* entered into with the 
purchaser. It is purely anil simply an ordinary commission 
agmnnent, and the employment of the won! “sell’’ does not 
enlarge its scope. The authority of the Battlefonl Realty Ooin- 
panv, therefore, was. in my opinion, limit«‘«l to finding a pur
chaser. and Millar had the right, on being informel! by the 
company that they had found a purchaser, either to sell or to
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refuse to sell, as he deemed advisable. He could not. however, 
by refusing: to sell deprive his agent of his right to commission, 
if the agent had done all that he was called upon to do to earn 
that commission. Rut that is an entirely different matter from 
the right of a purchaser to enforce a sale.

I am. therefore, of opinion that the judgment of the learned 
Chief Justice in dismissing the action was right. The appeal 
should he dismissed, with casts.

Brown, J.:—The defendant Millar signed and delivered to 
the defendant Good, a real estate agent carrying on business 
under the firm name of the Battleford Realty Company, the 
following document :—
To ttie n-ittlofonl Realty Company,

Battleford. Sask.
Dear Sir.—Please place the following property for sale on your !i«.t:
35 30 X. 23th et., W.C.A.
Cash price, $300. Time price, $350.
Term# on the balance, */,. 0. 12, 18.
Incumbrance»: Amount.............. To whom,
Terms: Interest, etc........ .. 7 per cent...
1 hereby agree to give you the right to sell the al>ove property at the 

prices mentioned for four mouths from date and to pay you a commission 
of 5 per cent., the same to Ik? paid out of the first instalment as soon as 
the sale is completed. Should the property be sold by myself or any other 
person I agree to give you half the alxive mentioned commission on ant 
such sale. This contract shall continue in force after the expiration of the 
listed period unless I give written notice to have the property withdrawn 
from sale.

Stanley Millar.
Address: Battleford.

On the strength of this document the defendant Good sold 
to Hit' plaintiff the property in question; ami Millar, upon br
ing apprised of the sale, repudiated same and contends that the 
document gave Good no aueli authority..

1 am of opinion that Millar’s contention is convcl. 1 do not 
think it can seriously he contended that the first line of the 
document, “Please place the following property for sal on tour 
list," gives the agent any authority, other than the right to 
secure or lind a purchaser. The last part of the document should 
not be read so as to extend the power given in the first line, hat 
merely aa settling the terms on which the agent undertakes to 
do the work; that ia, it merely, in my judgment, fixes the listing 
period and the rate of commission which the agent is to lie paid, 
together with the manner of payment. The expression "listed 
period” in the second to last line of the document shews that the 
four months’ term is to be applied to the listing as contemplated 
in the first line.

The appeal, therefore, in my judgment, should be dismissed.
Appial diim tui.
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BEX v. PICARD.
British Columbia Supreme Court, Clement, J., in Chambers.

February 28, 1913.

1. Summary convictions (§11—20)—Territorial jurisdiction of magis
trate—Proving locality of offence.

A summary conviction will lx* quashed where there was no evid
ence before the magistrate that the locality at which the offence was 
committed was within his territorial jurisdiction, the only reference 
to the place of the offence lieing in such general terms as “the land
ing" and the “coal company's offices.”

( R. v. 0berlaneler, 10 Can. Cr. Cas. 244. 15 B.C.R. 134, referred to.]

Motion to quash a summary conviction for vagrancy under Statement 
sec. 238 (r) of the Criminal Code 1906, on the ground that the 
evidence did not shew an offence within the territorial jurisdic
tion of the magistrate.

C. Darling, for the prisoner.
O. F. Orr, for the Crown.

Clement, J. :—With reluctance I must give effect to the clement, j. 
objection that there was no evidence before the magistrate that 
the place where the offence was committed was within the magis
trate's territorial jurisdiction. There are local references to “the 
landing” and the “coal company’s offices,” and one constable 
says: “We were coming toward Cumberland,” hut nothing ap
pears to shew that these places, i.c., the landing, the offices, and 
the road between the landing and Cumberland, were within the 
electoral district of Comox, in and for which the magistrate had 
jurisdiction. Doubtless everyone at the hearing, including the 
magistrate, knew that they were within the district, and it may 
seem a refinement not calculated to increase public respect for 
the administration of justice to insist that this fact should be 
formally stated by some witness in the course of the proceedings ; 
but it is undoubted law that the jurisdiction of inferior tribunals 
must appear upon the face of the proceedings and experience has 
shewn that it is dangerous to relax this rule, because in some par
ticular instance it may seem absurd to the ordinary layman. It 
is difficult, if not impossible, to draw any line to warrant a dis
regard of the rule in one case and strict adherence to it in an
other.

As it happens, my brother Gregory has recently hod to con
sider this question : li. v. Obcrlandcr (1910). Ci P.C.R. 134. 139.
16 Con. Cr. Cas. 244, and he has adhered to the law as laid down 
as far back as 1811 in /»’. v. Chandler, 14 East 267 ; so that 1 feel 
that my reluctance to apply the rule should give way and that 
I should simply follow his decision.

It is not a case for costs, but the conviction must be quashed.

Conviction quashed.

BC.
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ONT. Re CITY OF TORONTO PLAN M. 188
s. c.
1913

Ontario Supreme Court, Middleton, J. .January 21, 1013.

1. Highways (8 VC—203)—Street — Acceptance and improvement by

Jan. 21. city—Discontinuance or closing.
A street that has been conveyed to and taken over as such by a city 

and in which a sewer has been constructed can lie closed only by aji. 
propriété action on the part of the municipality, and not by an ap
plication bv landowners to amend the registered plan under the On 
tario Registry Aet, 10 Edw. VII. eh. tiO, see. 85. or the Land Title* 
Act (Ont.), 1 Geo. V. ch. 28, see. 110, by dosing the street as laid 
out on the plan.

2. Highways (6 I A—1 )—Dedication-—Acceptance iiy city —Suffici
ency or under Ontario Surveyors Act, 1 Geo. V. ch. 42. si«
44, HUli-SEC. 0, AS AMENDED.

A sufficient acceptance, under the Ontario Surveyors Act, 1 Geo. 
V. eh. 42, see. 44. sub-sw. ti. ns amended by 2 Geo. V. ch. 17. sec : 2. 
of the dedication of land for a public highway and its assumption for 
putdic use by a municipality, is shewn by a memorandum endoiv.l 
on a plan, as filed in the registry office by the mayor, treasurer and 
clerk of the city, under its corporate seal.' to the effect that the con
sent of the corporation is given to the registration of such plan.

3. Highways (8 VC—2fit))—Dedication — Acceptance iiy city—Aban
donment—Failure to open—Title oi dedicators to.

Vpon the failure of a city to open and use as a public highway 
the land dedicated therefor on a plan filed in the land title* nlli 
and duly accepted by the city as a highway, the title thereto i* n >t 
re vested in the dedicators, under sec. 44 ôf the Ontario Land Sur
veyor» Act, 1 Geo. V. eh. 42, as amended by 2 Geo. V. ch. 17. sec. 
subject to the Land Titles Aet. 10 Edw. VII. ch. (10, sec. 85. for th* 
amendment or alteration of plans, notwithstanding that the <r; 
ignored such dedication and acceptance, and that the city council . 
sequently adopted by-laws looking towards the opening of such lii-.n 
way, but under which nothing was ever done.

4. Highways (8 VB—255)—Unopened street—Alteration.
Where a dedication of land for a highway was duly accepted l.\ a 

city, but the highway was not opened, the dedicators cannot pi . - 1 
under x-e. 44 of the Surveys Act, 1 Geo. V. ch. 42. sec. 44. sub-arc. ii. 
to secure the change of the plan, as filed in the registry office »n 
which the highway was dedicated, in order to close such high \ iv 
and open another in its stead.

5. Taxes (8 III F-—140)—Sale — Encumbered property — Right <-r
PURCHASE.

Notwithstanding a dedication of land for a highway may Is- in
effectual a* against mortgage*, the latter’s right* are divested and 
the dedication liecomes effectual upon the land covered by the highway 
subsequently becoming vested in the municipality by title under ii

Statement Application by the Toronto Housing Company, under the 
Registry Act, 10 Edw. VII. ch. 60, see. 85, or the Land Titles 
Act, 1 Geo. V. ch. 28, sec. 110, whichever might he applicable, to 
amend plan M. 188 (City of Toronto), by closing Sparkhiill 
avenue thereon, and opening, in lieu thereof, a new street some 
distance south of the prirent street, and by closing Ha in avenue, 
and opening, in lieu thereof, a new street south of the present
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street—the effect of which would be to give to the owners an ONT. 
additional tier of lots north of Sparkhall avenue. § c

A. C. McMaster, for the applicants, contended that they had 1913
acquired title to all the lots shewn upon the plan ; and that, as ~^7
the city corporation did not make any objection, what the appli- City or 
cants sought ought to be granted. Toronto

A. C. Craig, for certain owners of lands fronting on Albe- 
marie avenue. ___

Several other property-owners appeared in person. Argument

January 21. Middleton, J. To apprehend the matter Mi<s.tMon. j. 
rightly, it will be necessary to describe the situation on the 
ground. At the time the plan M. 188 was registered in the 
Land Titles office, on the 20th April, 1893, Lillian Mills was the 
owner of the entire parcel of land covered by the plan, which 
included the southern 49 feet of what is there shewn as Spark- 
hall avenue, but did not cover Bain avenue, which is there shewn 
as “Cypress avenue.”

Upon the hearing, it appears that Cypress avenue had there
tofore been conveyed to the municipality as a highway, and 
that the municipality had taken it over as a highway and con- 
structed a sewer thereon. So far as that street was concerned,
1 held that the statutes had no application, and that the street 
could be closed only by appropriate action on the part of the 
municipality.

The piece of land shewn as constituting Sparkhall avenue 
upon this plan is a strip running across the entire plan, 49 feet 
wide, immediately to the south of a strip shewn as 10 feet wide, 
the southern boundary of which is said to be the south limit of 
registered plan 60 K., upon which is written, “Dedicated by plan 
in registry office to widen Sparkhall avenue.”

The continuation in a north-westerly and then in a westerly 
direction of Sparkhall avenue is similarly shewn, being marked,
“Dedicated ns a road by plans in registry office.”

The Master of Titles has made annotation upon the face of 
the plan : “For consent of city to Sparkhall avenue being only 
59 feet wide, vide No. 19403.” It turns out now that there is 
no plan in the registry office shewing the dedication of this ten- 
foot strip for the purpose indicated.

Plan 60 E. in the registry office was registered on the 12th 
March. 1890. It is a subdivision of a parcel immediately to 
the north of the parcel subdivided by plan M. 188, and, like 
it, extending from Logan avenue on the east to the boundary 
.mtween township lots 13 and 14 on the west. A street 154 feet 
north from the southern boundary is upon it, called Sparkhall 
avenue; but the name was, some time later, changed to Albe
marle avenue ; and it will be so called hereafter to avoid con
fusion.
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Along the southerly houndary of the land shewn on this plan, 
there is a one-foot reserve, running from the west of the entire 
parcel to the rear boundary of lot 53 on Ixigan avenue, some 
110 feet from that avenue. North of this there is shewn a lane, 
9 foot wide, at the rear of the eleven lots on the south side of 
Albemarle avenue ; and the lane turns north when it readies 
the rear of three lots facing on Logan avenue. This plan was 
registered by William Cook, who was then the owner.

Immediately to the west of the land covered by these two 
plans is the parcel covered by plan 085, registered on the 13th 
May, 1887. Upon it Sparkhall avenue is laid out to a point 
some forty feet west of the eastern limit of the lands which the 
plan covers, leaving a block 40 feet by 66 feet at the end of the 
street, designated “block X.” The location of this block X. is 
correctly shewn on plan 60 E. ; the northern boundary of Spark 
hall avenue, according to plan 685, being a considerable dis
tance south of the south boundary of Albemarle avenue on plan 
CO E., and the southern boundary of Albemarle avenue, accord
ing to plan 685—if produced—being some ten feet north of the 
northern boundary of that part of Sparkhall avenue included in 
plan M. 188, and being about opposite the northern limit of the 
ten-foot strip designated ns a lane on plan 60 E.

The history of the attempts to connect these two portions i 
Sparkhall avenue is involved in more than obscurity.

Referring to the instrument 1940.1, mentioned by the Master 
of Titles, it appears to be a copy of the same plan ns that regis
tered by the Master ns M. 188, save that Cypress avenue is erron
eously shewn thereon as part of the land covered by the plan 
The strip to the north is, however, shewn, not ns a ten-foot ex
tension of Sparkhall avenue, but, ns indicated on plan 60 K.. ns 
a nine-foot lane and a one-foot reservation. This ten-foot strip 
is also continued across the southern portion of lot 65 (the 
southern lot facing on Logan avenue). An irregularly-slmped 
parcel is laid out on the north side of the lane for the purpose of 
forming a connection with block X., across which it is appar
ently intended to extern! Sparkhall avenue; and south of block 
X. another triangle is laid out for the same purpose.

This document is not an original, and, save as to the signa
ture of the city, the different writings found upon it are copies 
only. The portions of the land covered by plan 60 E.. above 
referred to, other than the lane, arc coloured green : and Mr 
Cook, who appears to have been the owner at that time, signs 
this memorandum : “I hereby dedicate for the purposes of n 
public highway the portions of this plan coloured green.'*

The triangular portion of land south of block X. is coloured 
yellow, and is dedicated by Mr. Williamr, its then owner, by a 
similar memorandum “for the purpose of a public highway."
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Mr. E. A. Macdonald also signs a memorandum dedicating ns 
a public highway block X.

Attached to this plan is the following memorandum : “In 
accordance with report No. 28 of the committee on works, 
adopted by the city council Decern 1 ht 21st, 1801, the consent of 
the Corporation of the City of Toronto is hereby given to the 
registration of this plan, shewing Sparkhall avenue ns having 
a width throughout of 50 feet; the limits of said avenue being 
indicated by the lines between the red letters A, B, C, D, E, F, 
O, II, I, J. K, L ; and the said avenue is accepted as a public 
highway.” This is signed by the Mayor, Treasurer, ami City 
Clerk, and the corporate seal is attached.

The boundaries so indicated include the whole of Sparkhall 
avenue as shewn upon plan M. 188, and the whole of the ten- 
foot strip to its north, and the two triangular parcels, and block 
X.. necessary to unite this new section of the street with the 
portion shewn to the east on plan 685.

The report of the committee on works, referred to as the 
basis of this municipal consent, is a report recommending 
the adoption of a report of the City Engineer and 
Assessment Commissioner, as follows: “We hereby recom
mend that Sparkhall avenue, in the ward of St. Matthew, and 
as shewn in copies of registered plan herewith, be accepted as 
a public highway, free of cost to the city ; with the stipulation 
that the portions of the land shewn on the said plan in green 
and yellow colour, and that portion of land shewn as block C., 
plan 685, be laid out as part of the said Sparkhall avenue, and 
that the reservation in light colour on the north limit of the 
said proposed avenue be removed free of cost to the city ; the 
said Sparkhall avenue to be of a width of 59 feet throughout its 
entire length. We also recommend that the consent «if the Cor
poration of the City of Toronto be given to the registration of 
the plan of said avenue, shewing it to be of said width of 59 feet 
throughhout its entire length, and that the Mayor and City 
Clerk sign the said consent, and the city’s seal he attached 
thereto.”

From the copy of the plan filed, it is impossible to say what 
is meant by “the reservation in light colour” referred to in 
this document. It prolmhly refers to the one-foot, reserve, and 
not, as was suggested, to the southerly ten feet of lot 55.

All this seems to hove been lost sight of; and the matter was 
taken up anew in 1907. Up to this time, nothing had been done 
upon the ground to connect the two portions of the street in 
question. Albemarle avenue bad also a dead end to the west ; 
and a by-law, No. 4961, was passed on the 10th June, 1907, for 
the purpose of extending Albemarle avenue by a southerly 
diversion so as to connect it with the western portion of Spark- 
hall avenue as shewn upon plan 685.
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By that by-law, lot 42 and part of lot 43, according to plan 
60 E., and block X., according to plan 685, wore expropriated 
and declared to form part of Albemarle avenue ; the descrip, 
tion of the land so taken crossing and also including the easterly 
66 feet of the lane and the one-foot reservation, and following 
the northen limit of that part of Sparkhall avenue shewn upon 
plan M. 188. This work is directed to be done as a local im
provement.

An earlier by-law, 4785, had been passed, referring it to the 
Engineer and Assessment Commissioner to report what the cost 
of the work should be and how it should be assessed. A report 
shewing the cost at $4.089, and providing for its assessment, was 
presented on the 14th December, 1906. This report was adopted 
by the council on the 28th January, 1907.

Notwithstanding this, the expropriation of the land referred 
to in the by-law does not appear to have ever been carried out, 
and no compensation ever appears to have been paid for any of 
these lands. Taxes seem to have been allowed to fall in a mar 
upon not only the land eovered by plan M. 188, but also upon 
some of the lands covered by plan 60 E. ; and the city acquired 
title at tax sales to all the land covered by the former plan, and 
the lands to the south of Albemarle avenue on the latter.

Some of the lands on the south side of Albemarle avenue 
have been sold. The deeds of some of these lands are produced, 
and I am told that I may assume that the remaining deeds are 
in similar form.

These convey the lots by number and by reference to the 
plan, and make no mention that the lots abut upon the lane or 
upon Sparkhall avenue.

The earliest conveyance put in is one dated July, 1906. The 
tax deed to the city is dated in 1902.

Lot 55 on Logan avenue was sold for taxes, and conveyed to 
the city o . the 1st October, 1902. So that, either by the di*dica- 
tion or by virtue of the tax sale, the municipality has now title 
to the 10 feet neeessarv to continue Sparkhall avenue the full 
width of 59 feet through to Logan avenue.

By see. 44 of the Surveys Act, now 1 Geo. V. ch. 42—subject 
to the provisions of the Registry Aet as to the amendment or 
alteration of plans—allowances for roads shall be public high
ways ; but by sub-see. 6, ns amended by 2 Geo. V. ch. 17. sec. 
32, where the road “has not been established by by-law of the 
municipal corporation, or otherwise assumed by it for public 
use,” and is closed, the part closed does not vest in the muni
cipality, but belongs to the owners of the land included in the 
plan and abutting thereon.

The applicant* desire to close the street, contending that in 
the result, by virtue of this statute, the portion of Sparkhall 
avenue laid out upon plan M. 188 would belong to them.
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Had it not been for what. I think, taktw the ease out of the 
statute entirely, I would agree with them, as the owners of the 
one-foot reserve, appearing upon the entirely different plan 60 
E„ acquired no potential interest in the portion proposed to be 
dedicated upon the registration of plan M. 188.

I am, however, of opinion that I must hold that the mem
orandum exeeuted by the city, and attached to the instrument 
filed in the Land Titles offiee. which I have altovc quoted, 
amounts, within the meaning of the statute, to an assumption 
by the city of the road in question for publie use. By this in
strument the city has, in the most formal way, necepted the said 
avenue as a public highway.

The fact that this acceptance was ignored, and perhaps for
gotten, when the by-laws of 19<tf> and 19U7 were passed, is. 1 
think, quite immaterial. The earlier deed, evidencing the muni
cipal acceptance, stands unchallenged, and takes the ease out of 
the statute.

Apart from this. I think that the municipal action amounts 
to an acceptance of the 10 feet dedicated by the different 
owners. It may be that, by reason of outstanding mortgages, 
this dedication was ineffectual as against the mortgagees; but 
the tax sales have extinguished the rights of the mortgagees.

Upon the argument it was stated that the mortgages did not 
cover the lane or any part of the reservation upon plan CO E. 
Counsel promised to verify this; but no definite information has 
been given to me. If the ease is carried farther, this should 
he shewn.

The by-laws of 1906 and 1907 also recognise the portion of 
Sparkhall avenue shewn on plan M. 188 as constituting a high
way. They were passed to connect this with the street on plan

Many other objections to the application were urged hv coun
sel; but it is not necessary for me to deal with them.

The application fails, and must Ik* dismissed. I give those 
represented by Mr. Craig their costs, which I fix at $.">0.
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CAN. STARKE (appellant, defendant i v. GERIEPY (respondent, plaintiff i.

S. C. Supreme Court of Canada, Sir Charles Fitzpatrick, CJ., and Davies.
1P13 Idington, Duff, Anglin, and Brodeur, JJ. April 7, 1913.

April 7.

Statement

1. Fraud and deceit (8 II—7)—Concealment by agent—Personal ad
vantage NOT DISCLOSED.

An option to purchase lands given the defendant, a real estate 
dealer, who had acted for the plaintiff in other sales, in order to 
facilitate a sale by the former, will he cancelled where obtained by 
the fraudulent representation that another agent had a purchaser for 
the land, without disclosing the fact that the defendant himself was 
the prospective buyer.

Appeal by defendant (Starke) from the judgment of tin* 
Supreme Court of Alberta in favour of plaintiff, respondent, for 
the rescission of an agreement for sale of lands.

The appeal was dismissed with costs.
Bickncll, K.C., for appellant.
S. If. Woods, K.C., and O. M. Biggar, for respondent.

Sir Charles Fitzpatrick, C.J. :—This is an action brought 
by the respondent for rescission of an agreement, to which is 
joined a counterclaim by the appellant, defendant, asking for 
specific performance of the same agreement. Rescission was 
granted by the trial Judge and on appeal this judgment was 
confirmed.

The whole case turns upon the credibility of the parties. 
They were both examined in the presence of the trial Judge 
and gave very contradictory versions of the transaction, and 
there is evidence on which the learned trial Judge came to the 
conclusion that the transaction could not be maintained, that 
the document did not support any real agreement, and also 
that the appellant, while the agent of the respondent for the 
sale of his property, attempted to purchase it himself. I li
sa id, at the close of the trial:—

That plaintilf and the defendant have told atones diametrically op
posite and it seems impossible to reach the conclusion that they are both 
honest in their evidence. They could not have been mistaken to the extent 
to which they have sworn. It seems appalling that for the sake of a few 
thousand dollars in a real estate transaction a person could oome into Court 
and commit deliberate perjury, as seems to have been done in the present 
case. Of course, it is not the first time it has happened and I suppose it 
will not lie the last. In such ease, where the evidence is contradictory, 
the Judge can never be sure that he is right, but he must use his l*st 
judgment on the facts. He has the privilege of seeing the witnesses and 
the manner of tlie’r giving their evidence, and other facte which arc help
ful, very frequently, and, taking all these facts into consideration, the 
conclusion I reach is that the plaintiff's testimony is more worthy of 
belief than that of the defendant, and I accept the story os given by him.

The Court of Appeal accepted this conclusion. One of the
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parties has undoubtedly sworn to what he knows to be false, 
and it is peculiarly the province of the trial Judge to find out 
which one of the parties this is: D'Avignon v. Jones, 32 Can. 
S.C.R. G30; and with the conclusion which he has reached, when 
not clearly erroneous, we should not interfere.

The appeal is dismissed with costs.

Davies, J. :—At the close of the argument 1 was of the 
opinion that the appeal should be dismissed. Subsequent 
examination of the evidence has confirmed this opinion.

The option in question was obtained on false representation 
as to the purchaser, and the 12 days’ time and rate of interest 
and purchase money were all made and given on the assumption 
that these false representations were true. A “caveat” having 
been filed, the plaintiff has a right to have it declared that an 
option so obtained should not remain to form a cloud on his 
title, and that the “caveat” be vacated and set aside ; and it 
seems clear that the counterclaim to have specific performance 
enforced of a contract alleged to have arisen out of a receipt 
-mbodying an option to purchase obtained on such false re
presentations could not be entertained.

Idinotox, J. :—The appellant is an Edmonton real estate 
agent who had earned and been paid a commission in a real 
estate transaction in which respondent was concerned and had, 
a few months later, been entrusted by the latter with a limited 
agency to sell the lands now in question, situate in said city, 
but failed of success and a few weeks after that had induced 
the respondent to give him an option to purchase said lands. 
The means by which he induced the respondent to give such 
option were by posing as his agent, who had met an Ontario 
man, also supposed to be in the agency business and likely to 
bring about a sale of said lands whereby respondent would get 
$10.000 net and the appellant and the Ontario man each earn 
a commission of $1,00^ within 10 or 12 days to be limited by 
the option.

The learned trial Judge finds as a fact that the belief of re
spondent in this agency of appellant and a supposed Ontario 
man upon which the option in question was founded had been 
induced as result of a tissue of falsehoods invented by the ap
pellant; that the supposed Ontario man was a mere fiction pro
duced by the brain of the appellant; and that his denial there 
of on oath was quite untrue. What could have induced the ap
pellant to resort to such improper expedients, unless he seriously 
believed that if he had, as was his right, in a straightforward 
manner proposed to respondent to give him the option on an
other basis than that of agency, he never would have obtained 
respondent's assent to such a personal option as the instrument

8.C.
1913
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in question shews? The respondent’s accurate appreciation of tlie 
situation demonstrates the best basis for a righteous condemna
tion of his conduct. Such a device ought not to succeed, could !m 
of no avail ns foundation for an action lor specific performance, 
and promptly repudiated as its result was by the respondent 
within 21 hours, the rescission ratified or granted by tin* Courts 
below pursuant to such repudiation ought, 1 submit, to stand 
good unless the findings of fact be reversed—whicli seems im
possible.

The appeal must, therefore, be dismissed with costs.

Duff, J. :—1 think this appeal should be dismissed. The 
learned trial Judge accepted the evidence of the respondent. 
That evidence being accepted, the only conclusion is that the 
appellant entrapped the respondent into the transaction in 
question by a most deliberate fraud. The only possible ques
tion on this appeal is whether the fraud was f rails dans Ioann 
conlractui. I think it was. The evidence is, in my judgment, 
quite sufficient to establish that the respondent would never 
have given the appellant the option in question without in
quiring if he had not been led by the appellant to believe that 
he (the appellant) was acting for somebody else. There can he 
no doubt that the object of the appellant's elaborate misrepre
sentations was to prevent inquiry. There seems to be no reason 
to suppose that the respondent on investigation would not have 
learned the true facts. That being so, I think the fraud was 
a material inducement in bringing about the contract within the 
rule of law invoked by the respondent.

▲n«iin.j. Anglin, J. :—From a period anterior to the time when the 
appellant obtained the document which he seeks to enforce in 
ti.is action, there existed, in my opinion, between him and the 
respondent a confidential relationship in regard to the property 
in question which precluded tin* possibility of his becoming the 
purchaser of that property without full disclosure of all cir
cumstances within his knowledge which might affect its value 
in the estimation of the respondent, and particularly of the 
fact that he was to be himself the purchaser.

I am satisfied that the document obtained by the appellant 
look the form of an option nominally in his favour merely as a 
convenient means to enable him to effect as agent of the respon
dent a bona fide disposition of the property to a third person 
without it being necessary to obtain the respondent’s signature 
to a formal contract with such third person, and not at all with 
the idea of enabling the appellant directly or indirectly to pur
chase for himself. That was entirely foreign to the intent of the 
respondent. The appellant wholly disregarded his obligations to 
his principal. lie did not merely fail to disclose circumstances
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known to him wliieli were likely to enhance the selling valu# 
of the property, as well as the important fact that he was bar
gaining on his own behalf: the more effectually to conceal that 
fact he resorted to an elaborate series of deceptions which can 
only be adequately characterized its a deliberately design* 1 
scheme of fraud.

A Court of equity will never lend its aid to enforce a con
tract thus obtained ; on the contrary, it will at the instance of 
the injured principal set it aside.

The judgment in the provincial Courts was, in my opinion, 
wholly right and this appeal should Ik* dismissed with costs.

Brodeur, J. :—The appellant was without doubt in a fiduci
ary relation with the respondent. He should have then ac
quainted him with all the material facts which he knew: Bentley 
v. Saismith, 3 D.L.R. 619, 4fi Can. S.C.R. 477. On the con
trary he made fraudulent representations which vitiated the 
transaction. The contract, if it ever existed, is certainly void
able: Kerr on Fraud, 4th ed., 10.

The trial Judge found on the facts in favour of the respond
ent. He had the opportunity of hearing both parties and of 
forming a good opinion of their respective veracity. I do not 
sec any reason why we should not accept his findings. In main
taining this appeal that would be giving countenance to fraud 
and deception.

The appeal should lie dismissed with costs.

Appeal dismissed with costs.

VALCI v. SMALL.

Ontario Supreme Court {Appellate Division), Meredith, CJ.O., Maclaren, 
i/./</". end Boéyint, ./•/ i. May 6, IMS.

1. Tbial <8 IIC 4—85)—Question- roe juiy—Employee’s kxowi.kduk of

The extent of the knowledge of an employee of the risk he rune in 
his employment is a proper subject for the consideration of the jury.

2. Master and nkkvant (|IIB4—100)—Servant's assumption or bisks
—Ex TEXT OF KNOWLKDOE, ONUS.

Knowledge on the part of an employee of the risk he runs in his 
employment is not audic'ient to bring him within the rule of volenti 
non fit injuria, but it is necessary also to prove that he knew the 
nature and extent of the risk.

Appeal by the plaintiff from the judgment of Latchford, 
J., at the trial, withdrawing the ease from the jury and dis
missing the action, which was brought by the driver of a wag
gon against his employer to recover damages for injuries sus
tained by the plaintiff from the kick of the defendant’s horse 
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driven by the plaintiff, upon the allegation that the defendant 
was negligent in requiring the plaintiff to drive a kicking hors»*

The appeal was allowed.
John MacGregor, for the plaintiff.
James Havcrson, K.C., for the defendant.

The judgment of the Court was delivered by Meredith, C 
J.O. :—The appellant is an Italian labourer, who was employed 
by the respondent as driver of a delivery waggon; he entered 
into the employment on the 29th October, 1911, and continued 
in it until the 16th December following, when the accident iu 
respect of which the action is brought occurred.

There was evidence that the horse by which the waggon was 
drawn was in the habit of baulking and kicking, and that this 
was known to the respondent. The appellant testified that on 
several occasions before the accident happened the horse had 
kicked violently, so violently as to endanger the safety of the 
driver, though no injury had been done to him on any of those 
occasions. At the suggestion of the appellant, the respondent 
had directed him to purchase a kicking-strap, and that was 
done, and the horse was driven with this strap on him, and it 
appears to have answered the purpose for which it was intended 
until the time of the accident, when some part of the harness 
appears to have become disarranged, with the result that the 
kicking-strap fell dçwn, and the horse kicked violently and 
struck the appellant as he sat in the waggon-seat, and injured 
him severely.

The appellant admitted that he knew that it was dangerous 
to drive the horse on account of its kicking habits, but there is 
nothing to indicate that he meant that there was danger when a 
kicking-strap was in use.

The learned trial Judge was of opinion that the appellant 
had voluntarily incurred the risk incident to the driving of 
the horse, and that he was, therefore, not entitled to recover; 
and he also held that the claim of the appellant was based only 
on liability at the common laur, and that he was, therefore, not 
entitled to avail himsolf of the provisions of the Workmen*» 
Compensation for Injuries Act.

In my opinion, the case should not have been withdrawn 
from the jury. It was open to the jury, upon the evidence, to 
come to the conclusion that, although the appellant knew of the 
danger incurred in driving a kicking horse, he was imperfectly 
informed as to its nature and extent, or, ns it is put in some of 
the cases, that he did not fully appreciate the risk he was 
running in driving such a horse. As said by Bowen. L.J., in 
Thomas v. Quartermaine (1887), 18 Q.B.D. 685, 696: “The 
maxim, he it observed, is not ‘scienti non fit injuria. ’ but ‘rof-
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enti.’ It is plain that more knowledge may not he a eonclusive 
defence. There may he a perception of the existence of the 
danger without comprehension of the risk: as where the work
man is of imperfect intelligence, or, though he knows the 
danger, remains imperfectly informed ar to its nature and ex
tent. There may again be concurrent facts which justify the 
inquiry whether the risk, though known, was really encountered 
voluntarily.” See also Smith v. Baker, [1891] A.C. 325.

As the case should, in my opinion, be tried again, I refrain 
from further eomment upon the evidence.

The appellant should. I think, have leave to amend by mak
ing his claim in the alternative under the Workmen’s Compen
sation for Injuries Act. Upon his present pleading he has not 
made a case for recovery under the Act, not because he does 
not in terms claim the benefit of it, but because the statement 
of claim does not set up facts sufficient to found a claim under 
the Act. I refer to the omission of an allegation that notice of 
the injury was given within the time and in the manner pre
scribed by the Act. or of such facts as would excuse the giving 
of the notice if it was not given.

The respondent should pay the costs of the appeal ; and the 
eoeti of the tost trial ehould abide the event of the action.
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CANADIAN NORTHERN R. CO. v. TAYLOR.

Suprrmr Court of Canada, Sir Charte» Fitzpatrick, CJ., and Davie»,
Idmpton, Duff, and Brodeur, JJ. April 7, 191.3.

i C-abbum (| IV A 819)—Boa id or Railway OoMMiaeionM Omi
IMPOSING CNENFORCBARLE CONDITIONS—ACCEPTANCE IN PART.

An order of the Hoard of Railway <V>mmi**ioner* imposing some 
condition* on an applicant railway company that the Hoard did not 
have power to impose m inritum, ia void nnleea such conditions are 
«--ented to by the company, as it cannot accept part and reject the 
remainder of the order; and if the term* upon which the Board'* 
order was made are rejected by the applicant company, and an appeal 
taken instead of a motion to rescind the order, it may lie declared upon 
np|>eal that the order shall remain inoiierativo unless or until tho 
terms are aceepted.

Appeal from an order of the Board of Hailway Commis- Statement 
sioners.

M'o/Zac# Xeshitt, K.C., and (ieorpe F. Macdotmell, for the 
appellants.

La/leur, K.C., for respondent.

Sir Charles Fitzpatrick. C.J.t—I eoneur in the opinion sircharir. 
of Darin. J. •»***+. <u.
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CAN. Davies, J. :—I do not formally dissent from the judgment
8.C.
1913

of the Court as pronounced in this case, because I am not sure 
that, as expressed, it is materially different from the conclusion

Canadian 
Northern 

R. Co.

which I myself have reached. In my opinion it was not com
petent to the Commissioners to make the order complained of 
by the railway company except with its consent. I do not see 
cr find any evidence of that consent, and I would, therefore, 
have declared the order to have been ultra vires.

The judgment of the Court that the order is to remain in
operative until effect is given to it by consent may mean, pos
sibly, the same thing as I express above ; and, in that view, I 
will not dissent from it.

Idlngton, J. Idington, J. :—It is somewhat difficult to understand what 
appellants seek by this appeal. The order is a mere conditional 
one upon a subject over which the board has control, but not 
such as to enforce by active measures any compliance with the 
condition. The respondent’s counsel expressly disclaimed, at 
the hearing before the board, any such attempt being made 
unless appellants should consent. It was for appellants to 
accept or leave such an order.

It was stated in argument, notwithstanding this, that the 
arbitrator named in the order had made an award. Of course 
if the parties attended the arbitrator and tried out the question 
of compensation referred to him, I do not see how either of them 
doing so can be heard to complain. Assuming, however, appel
lants may have attended merely to protest against his proceed
ing and have done nothing in the way of conforming to the 
terms of the order, they are entitled to resist such operation of 
the order.

It cannot, however, by any amount of persistence and im
portunity become entitled to maintain the order without observ
ing the conditions.

I thiuk the case is governed by the judgment in the case of 
The Grand Trunk Pacific Railway Co. v. Fort William Land In
vestment Company, [1912] A.C. 224.

The matter of granting an order or refusing it is entirely 
in the discretion of the lioard. The appellant must submit to 
the condition or the entire order be held null. In this sense 
the appeal should be allowed without costs.

Duff, J. :—It is clear enough that the conditions of the order 
are not conditions which the Ixmrd could impose upon the com
pany in invitum; and. until the company in some way signifies 
its acceptance of the conditions, the order is inoperative to con
fer any rights upon anybody.

The company now Rays that it never applied for such un
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order and that the board had no jurisdiction to make it. As 
the company applied to have the conditions of the former order 
varied in its favour, I think the board might make a formal 
declaration of the terms upon which such variation would Ik* 
granted, and. if the terms were not acceptable, I should suppose 
that the order would be rescinded on application by the com
pany; at all events, an application to rescind would have been 
a sufficient manifestation of an election not to accept the terms. 
The same purpose has, probably, been effected by this appeal; 
although, as I do not think the board was entirely without jur
isdiction, I think the appeal must be dismissed. In the cir
cumstances there should be no costs.

CAN

S. C.
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Brodeur, J., concurred with Davies, J.

Judgment accordiugly.

PATTERSON v. TOWNSHIP OF ALDBOROUGH.

Ontario .Supreme Court (Appellate Din/tion), Muloek, CJ.Ex., (’lute, 
Uiddell, Sutherland, and Leitch, JJ. Mai/ 29, 1913.

1. Appeal (JVIIM8—<V58)—Judgment of trial judge based on oral 
evidence—Failure to give reasons for—.Judgment not sus- 
i um by ri mi m i. RmesALi

A judgment of a trial judge based on or.il evidence will be reversed 
on ap|»eal where no reasons for his conclusions are given, and the ap
pellate court is satisfied that the judgment is not sustained by the 
evidence.

Appeal by tile defendants from the judgment of Magee, J., 
dated the 4th June, 1910, whereby he directed judgment to he 
entered for the plaintiff against the defendants for $300 dam
ages and coals: the action being for damages for personal in
juries sustained by the plaintiff by falling into an excavation in 
a highway.

('. St. Clair Leitch, for the appellants.
J. D. Shaui, for the plaintiff.

ONT.
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The judgment of the Court was delivered by Sutherland, euu»ri.«i. j. 
J.:- The plaintiff alleges in his statement of claim that the de
fendant corporation, in connection with the construction of a 
new bridge on a public highway, had dug an excavation across 
the travelled portion of the road, and negligently failed to pro
vide a sufficient guard or barrier, or light or other warning, to 
prevent persons lawfully using the road from falling into the 
excavation; in consequence of which, he says, he, with his horse 
and buggy, fell into the excavation, and he was injured.

The defendants in their statement of defence say that, in the 
performance of their statutory duty to keep the highway in
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repair, it was necessary to replace a wooden culvert, and. in 
consequence, to make the excavation in question ; and that, in 
order that travel on the highway might not be stopped, the 
defendants constructed another sufficient and safe driveway 
for travel at the side of the excavation. They also say that 
they erected a proper guard or barrier across the travelled por
tion on either side of the excavation. They further plead that 
the injuries complained of by the plaintiff were the result of 
his own negligence, and that be could have avoided them by the 
exercise of reasonable and or. *y care.

A perusal of the evidence me to the conclusion that the 
disposition of the case is unsatisfactory; and I think that the 
proper course is to send it back for a new trial.

The learned trial Judge has given no reasons which might 
afford a guide to us upon the appeal.

It is true that, in the case of the trial of an action by a Judge 
without a jury, “when a finding of fact rests upon the result of 
oral evidence, it is in its weight hardly distinguishable from the 
verdict of a jury, except that a jury gives no reasons”: Lodge 
Holes Colliery Co. v. Mayor, etc., of Wedncsbury, [1908] A.C. 
323, at p. 326.

It has, however, been frequently pointed out how desirable it 
is for a trial Judge to give the reasons on which he bases his 
judgment. “If the Judge simply disbelieved McFarquhar, his so 
finding would have been of assistance to us:” per Falconbridge, 
,1., in MacGregor \ . Sully (1900), 81 O.R. 686, at p. 539, re
ferring to (iurofski v. Harris (1896), 27 O.U. 201, at p. 203.

“The Divisional Courts have more than once said that 
County Court Judges should give reasons for the conclusions 
they arrive at”: per Riddell, J., He St. David's Mountain 
Spring lVoter Co. and Lahcy (1912), 7 D.L.R. 84, 4 O.W.N. 32.

In this case one is at a loss to know just in what way the 
evidence impressed the trial Judge. While one hesitates, in pro
posing to send a case back for rehearing, to express an opinion 
upon the evidence taken at the first trial, it is perhaps neces
sary'. where no reasons have been assigned in support of the 
judgment, to indicate from the written evidence one’s reasons for 
so determining.

One can scarcely read the evidence of the plaintiff without 
coming to the conclusion that it would be very unsafe to act 
upon his unsupported testimony on the material facts.

There is also a considerable amount of what looks like re
liable evidence given on the part of the defendants to the effect 
that a reasonable barrier had been erected by them at a suitable 
distance from the trench, and that it was in position just before 
the accident.

There is the evidence also of one witness to the effect that
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the plaintiff admitted, when it was suggested to him that some
thing must have been wrong with the mare before she would go 
over the pole put up by the defendants ns an obstruction, that 
she could not help it, as she was going at lightning speed. It is 
true that the plaintiff denied this; but we are left to conjecture 
which of the two the trial Judge believed.

“Where a case tried by a Judge without a jury comes lie fore 
the Court of Appeal, that Court will presume that the decision of 
the Judge on the facts was right, and will not disturb it unless 
the appellant satisfactorily makes out that it was wrong:” per 
Lord Esher. M.R., and Lopes. L.J., in Colonial Securities Trust 
Co. v. Massey, |18%] 1 Q.13. 38.

“The Court must then make up its own mind, not disregard- 
ing the judgment appealed from, but carefully weighing and 
considering it; and not shrinking from overruling it if on full 
consideration the Court comes to the conclusion that the judg
ment is wrong. When, as often happens, much turns on the 
relative credibility of witnesses who have lieen examined and 
cross-examined before the Judge, the Court is sensible of the 
great advantage he has had in seeing and hearing them”: Cogh- 
Ian v. Cumberland, [1898] 1 Ch. 7(U. at p. 705.

Speaking for myself, a perusal of the written testimony would 
have led me to the conclusion that the defendants had reason
ably protected the trench in question by a guard, and that the 
accident was occasioned by the negligence of the plaintiff.

In these circumstances, it was most desirable, if not actually 
necessary, to have the lienefit of tin* views of the trial Judge as 
to the evidence and the weight to be attached to it. The defen
dants, against whom judgment has gone upon disputed facts and 
upon evidence which seems unsatisfactory to support it, are 
placed in an awkward position in supporting an appeal without 
having an opportunity to examine and criticise before an ap
pellate Court the reasons on which the trial Judge has based his 
judgment.

One hesitates to reverse altogether the decision of the trial 
Judge on questions of fact.

I think the proper course to be taken is to direct a new trial ; 
costs throughout to abide the event.
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Sutherland, J.

•Veto trial ordered.
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Sankateheican Supreme Court, Parker, M.C. April 18, 1913.

1. Writ and process (5 III'—34)—Substitutional heritor—When own r

April 18.
MAY IIK OBANTKD—APPLICATION BY SOLICITOR, STATUS.

An application for an order for service cm juris of a writ of sum
mon* is properly made on the aflhlavit of the plaintilfs solicitor, if it 
appears that he is in as good a position to know the facts ii|miii w‘i 
the application is baaed as the plaintilT himself.

2. Writ and process (8 II—10)—Service on defendant’s husband
Defendant's knowledge, effect.

Under the Saskatchewan Practice, where it appear* that a wi it „f 
summon* which was to have been served rr juris was not personally 
ilelivered to the defendant, but was delivered to her husltuud for liv 
the service of the writ will In* set aside on application of the dvf.'ti 
•Innt, in the absence of evidence shewing that a copy of the writ 
ultimately came to the knowledge or possession of the defendant her-

| It In ut ch v. /fines, 7 King. 329, distinguished.]
3. Oath (81—3) —<’omminhionkr outside of jurisdiction.

A commissioner for taking allidavits for use in Ontario is not in 
ollicial for taking allidavit* for use in the courts of Sakatchewan. lie 
not being one of the functionaries designated in the Evidence Act. It 
N.S. 1909, ch. 00, see. 40, in view of which Na*k. practice rule 4M 
is to lie Interpreted when construing the phrase “person lawfully auth
orized to administer oaths in such country, etc.," contained therein

4. Oatii ( 11—3)—«Affidavit—«Commissioner's authority—Oath kx
juris.

An allidavit taken outside of Saskatchewan for use in that pro
vince i* defective where it appears that the allidavit was taken h> "a 
commissioner," but fails to shew that the commissioner was auth
orized to take oaths outsido of Saskatchewan for use in Saskatchewan, 
under Evidence Act, U.S.8. 1909, ch. 110, sec. 40.

Statement This is a motion to set aside the writ of summons herein ami 
the order for service thereof ex juris upon the ground that the 
aflidavit in support of the application for the order for service 
cr juris does not disclose a cause for granting the said order 
under the rules of Court, and does not sufficiently verify the 
cause of action or shew that the plaintiff has a good cause of 
action; and in the alternative for an order setting aside the ser
vice of the writ of summons on the ground that personal service 
thereof was not effected upon the defendant.

The application was granted.
A. L. Maclean, for the applicant (defendant).
W. It. Scott, for plaintiff.

Parker. 1LC. Dark hr, M.C. :—The action is to recover the amount dm >n 
a promissory note dated at Karl Grey, Saskatchewan, December 
7, 1911, made by the defendant in favour of the plaintiff, for 
the sum of $97fi and also for the sum of $000, being the amount 
alleged to lie due the plaintiff by the defendant under a cer
tain agreement in writing made under date Oc tôlier 2-‘l. I'M 1.
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for servin'# performed by the plaintiff for the defendant in 
eonncction with 11-23-20 11, in the province of Saskatchewan. 
By rule 23, sub-sec. 5, it is provided that service of a writ of 
summons on a defendant out of the jurisdiction may lie allowed 
whenever :—

The action i* for the recovery of a debt eontnieteil within the juri*- 
iliction or founded on any breach or alleged breach within the jurisdiction, 
of any contract wherever made, which according to the terms thereof ought 
to lie performed within such jurisdiction.

On February 19, 1913, I made an order for service of the 
writ cz juris on the defendant at London, Ontario. This order 
was made on the affidavit of the plaintiff* solicitors, with the 
statement of claim as an exhibit thereto, stating that in the 
belief of the deponent the plaintiff has » good cause of action 
against the defendant, and also stilting forth the ground# of 
the application in almost the exact words of rule 23, sub-sec
tion 5.

It is not always necessary that an affidavit of this kind 
should he made hy the plaintiff. It may he by the plaintiff 
or his solicitor, or anyltody who can swear to the facts. Annual 
Practice, 1913, page 82. The main tpiestion is, who is the proper 
party to swear to the facts, the plaintiff or his solicitors ! I 
am decidedly of the opinion that the present ease1 is one where 
the solicitor is in ns good a jxisition to know the facts as the 
plaintiff himself, and is, therefore, the proper party lo make 
the affidavit; and Hawes v. Clarke, 15 W.L.R. 516, does, there
fore, not apply here. In that ease it was held that the plain
tiff was the proper party lo make the affidavit, as he was in 
a much better position to swear to the facts than his solicitor 
was. I am, therefore, of the opinion that the order for service 
rx juris was properly granted and that pari of the defendant’s 
application will be refused.

It appears, however, that the copy of the writ was served on 
the defendant’s husband instead of on the defendant herself. 
The plaintiff explains this transaction hy filing an affidavit of 
one Judd who effected the service of the writ, in which it is 
set out that there an» two actions, one f/ri O'Neil v. J. I). 
O’Sril, and Vfi O'Neil v. S. ./. O'Neil (S. J. O’Neil being the 
wife of J. D. O’Neil ami living at the same residence), that 
he received both writs at the aame time, and that he attended 
at the residence of the O’Neils, where he asked to see both 
parties; that he waa met hy J. D. O’Neil, who informed him 
that S.J. O’Neil was his wife, and that he did all the business 
in connection with these matters, and knew all about it, and 
that he would take the writ for her aa he had the notea and 
attended to all the matters. The affidavit further sets out that 
the active person in connection with J. O. O’Neil’s business is

SASK.
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O'Neil

O'Neil.
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J. D. O’Neil himself, and that he merely carries on business in 
his wife’s name owing to his insolvency.

If the plaintiff could shew that the copy of the writ ulti
mately came to the knowledge or possession of the defend
ant I would under the foregoing circumstances be disposed to 
allow the service of the writ to stand. In the case of lilwdis 
v. Innés, 7 Ring. 329; a copy of a writ enclosed in a letter was 
left with the defendant’s son at the defendant’s residence; 
the son was desired to give the letter to his father, which he 
promised to do:—Held, equivalent to personal service. J. 
D. O’Neil, however, in his affidavit states that the writ was 
handed to him by Judd on the street, that Judd did not instruct 
him to give the writ to his wife, and that he did not do so 
then or at any time, and that his wife has informed him that she 
has never received a copy of the writ of summons in this 
action. I find, further, that Judd’s affidavit is defective in 
several respects. The jurat is as follows :—

Sworn before me at the city of London in the county of Middlesex this 
8th day of April, 1913. Andrew Dale, of Middlesex, a commr., etc.

There is nothing whatever in the affidavit to shew where the 
city of London in the county of Middlesex is, whether in On
tario or in England ; neither is it shewn that Andrew Dale 
is a commissioner authorized to take oaths outside of Saskatche
wan for use in Saskatchewan.

Rule 413 provides,
that nflidaviU ... in causes or matters dc|iending in the Supreme 
Court may In* sworn and taken out of Saskatchewan in any part of the 
Dominion of Canada, or in Great llritain or Ireland, or the Channel 
1••Innd». or in any colony, island or plantation or place under the dominion 
of His Majesty in foreign parts, before any Judge, Court, notary public 
or person lawfully authorised to administer oaths in such country, colony, 
island, plantation, or place respectively ... or before a Judge of a 
Court of record or a notary public under his hand and seal, or before a 
commissioner ap]»ointed for the pur|Nwe of taking nlTidavits outside of 
Saskatchewan to be used within Saskatchewan.
This rule is taken from English rule 52fi under which an ordin
ary commissioner for taking oaths in Ontario could swear an 
affidavit to -be used in England. But our rule is qualified by 
the addition of the words
or before a Judge of a Court of record, or a notary public under his hand 
and seal, or ltefore a commissioner appointed for the purpose of taking 
affidavits outside of Saskatchewan for use in Saskatchewan.
Our rule is also governed by the Evidence Act, R.S.S. 19(19, 
ch. 60, sec. 40, which enumerates the persons who may ad
minister oaths outside of Saskatchewan for use in Saskatchewan. 
A commissioner for taking oaths in Ontario or any other 
place for use in that place and not for use in Saskatchewan is
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not included in the class of persons mentioned in section 40, and 
the affidavit of Judd, therefore, cannot be used on this motion. 
I, therefore, must rely on the material filed by the defendant, 
and this being the case the service of the writ will be set aside 
witli costs in the cause to the defendant in any event.

Application granted.

WRIGHT v. THE PICTOU COUNTY ELECTRIC CO. Ltd.

.Yore Scotia Supreme Court, Sir Chorlcn Totcnuhcnd, C.J., and HunscU, 
and ItrpHdale, JJ. April 12, 1013.

1. 1ÎIUHWAY8 (5 IV BO—203)—OuSTBUmo.N »Y KTBKET BAILWAY—S.NOW
HE MOV KD F BOM TBACK8—DUTY TO LEVEL—NEGLIGENCE.

Hie failure of an electric railway company on removing snow and 
ice from its tracks into a highway, to level it to a uniform depth, ns 
required by lt.S.X.S. 1000. eh. 71, see. 104. is negligence rendering it 
liable for injuries sustained as a result of such neglect.

2. Evidence (8 II HI C—224)—Stbekt bailway — Snow and ice—RE
MOVAL FIOM TBACK LeVELINO OHUI TO SHEW.

The onus rests on an electric railway company, in an action against 
it for injuries sustained from snow removed from its railway tracks 
and left heaped up in a highway, to shew that it was levelled olf to a 
uniform depth as required by R.S.X.S. 1900, ch. 71, see. 104.

3. Tbial (8 VC—280)—Answebs of jvby — Sufficiency to sustain

An electric railway company is not entitled to the verdict on an 
answer of a jury, under proper instruction ns to the duty of the com
pany, in an action against it for injuries caused by the heaping up of 
snow by defendant company when removing same from its tracks, 
where the answer was to the effect that such accumulât ion of snow 
caused or contributed to the plaintiff’s injury, although there was no 
express finding that the snow was negligently left in the highway, 
since the answer was suflicicnt to shew that the conduct of the defen
dant was inconsistent with due care, and that the snow was not 
levelled to a uniform depth as requins! hv R.S.X.S. 19(H), ch. 71. sec.
I'M.

SASK.

O’Neil

O'Neil

April 1

Tills was an action brought by plaintiff, a contractor and statement 
truckman residing, and carrying on business at New Glasgow, 
in the county of Pictou, against defendant, a hotly corporate, 
incorporated by the Legislature of the Province of Nova Scotia, 
and, among other things, the owner and operator of an electric 
tramway or street car line extending from the village of Tren
ton to the town of Westville, through and over the public utreets 
anti highways of the town of New Glasgow, and in particular 
that public street within the town of New Glasgow known ns 
the S-tellarton road, claiming damages for the loss of plaintiff's 
horse and injury to his sled and harness, alleged to have been 
caused by the negligence of the defendant company, its servants, 
etc.

The particulars of negligence relied on consisted in failure 
to remove snow and ice properly and sufficiently from the de-
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fondants’ track; piling snow and ice on the roadway contrary 
to the provisions of the Towns Incorporation Act, R.S.N.S. 1900. 
eh. 71, sec. 194; snow and ice piled too high and not sufficient 
space left between it and the car track, having regard to the us«- 
of the highway by teams; car equipped in such a way aî to 
throw up snow in a manner calculated to frighten horses: a 
poster attached to the front of the car waving and moving in 
a manner calculated to frighten horses; car driven at an e\ 
cessive rate of speed, and out of control; failure on the part of 
the motorinan to stop promptly; failure to keep a sufficient look 
out, etc.

The cause was tried before Laurence, J., with a jury, when 
(piestions were ubmitted to the jury and answered as follows

1. Did the motormun do everything possible to avoid the accident af 
ter it became apparent that there was danger of collision with the plain 
tiff's team? A. Yes.

2. Did any accumulation of snow on the highway placed there by t '•.* 
company cause tlm accident or contribute to its happening? A. Yes.

3. Could the plaintiff by the exercise of ordinary care have uvoided i .• 
accident? A. No.

The damages were assessed at $150.
This was an appeal from the judgment and order of Ritchie. 

J.. based on the findings, directing the entry of judgment in fa\ 
our of defendant on the ground that, in order to enable plaintiff 
to succeed, the negligence which caused the accident must hn\e 
been found by the jury, and that the answer to the second qu«-i. 
tion did not amount to such finding, because the company had 
a statutory right to remove snow from its tracks in order to 
enable it to operate its cars.

The judgment appealed from is set out in full in the opinion 
of Russell, J.

The appeal was allowed and judgment entered for plaintiff
It. II. Graham, K.C., for plaintiff, appellant.
II. Mellish, K.C., for defendant, respondent.

Sir Charles Townsiiend, C.J.:—The right of plaintiff to 
judgment in this action depends on the sufficiency of the ques
tions, and answers of the jury.

The second finding is the important one.
Did any accumulation of enow on the highway, placed there by the com

pany, cause the accident, or contribute to its hap|»ening?

To which the jury reply, “Yes.”
Under the company’s charter, ch. 137, Act of 1902, sohedu! • 

A, rule 9:—
The company may remove snow and ice from its tracks, or any portion 

of them, to enable it to operate it# cars, provided, however, that in
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»niil «now and ice ahull be removed from its track#, it shall be its duty to 
level it to uniform depth, to be determined by the municipal council, and 
the town councils of the respective town# within their jurisdiction, and to 
such distance on each side of the track a# said council shall direct, or to 
remove from the road, highway or street all snow or ice disturbed, 
ploughed, or thrown out by the plough, leveller or tools of the company, 
within forty-eight hour# of the fall or disturbance of said snow or ice, if 
either of said councils shall direct.

The learned Judge, whose charge is not complained of, in
structed the jury very positively and correctly on the subject 
of negligence, and particularly drew their attention to the evid
ence on both sides in regard to the accumulation of snow on 
the highway, which it was alleged caused the accident. He 
says :—

Fur, did the accumulation of snow on the highway, not placed there by 
the elements, mind you, but placed there by the company, contribute to 
the accident? It does not make any difference how big a pile of snow 
there was there, if it came out of the heavens, what you have to deter
mine 1#, whether there was a pile of snow there, placed thereby the defend
ant. that contributed to the accident. The company i# not responsible for 
snowdrifts, but they may leave them there. As long as they clear their 
tracks, and put the snow from the tracks off of the highway altogether 
they may leave the snowdrifts, and they may leave the public to fight them 
a* best they can. It i# not that, that you arc asked. It is the accumula
tion of snow created by the company in the course of their operations, 
wnether by their snow-plough or by the shovels of their men. If you 
think there was such an accumulation of snow there and that it in any 
way contributed, or helped, to bring about the accident, you should answer 
the question “Yes."

Now, it seems to me the learned Judge, having especially 
directed the attention of the jury to the matter of the accumula
tion of snow, as the act of negligence complained of, and the 
jury, under such direction, having distinctly fourni that it was 
this accumulation of snow which caused the accident, the plain
tiff. on the present findings, is entitled to judgment for the dam
ages assessed, $150.

My hrotlmr Ritchie, who granted the order for judgment, 
held, that because there was no finding as to whether or not the 
snow was levelled to a uniform to be determined as rule
!♦ provides, defendant company must have judgment, and he 
thinks negligence has not been found by the answers to the 
second question, because the defendant company had a statu
te ry right to remove snow from its tracks. I cannot agree with 
him in either of these conclusions. While it is true the defen
dant company had the statutory right to remove snow from their 
tracks, it is also tme that they cannot so remove it as to accumu
late, that is heap it up on the highway, and that is what the 
jury have found they did. It was for the defendant company to
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shew that it was levelled to a uniform depth, if that was trim 
The plaintiff’s case is founded on the fact that the snow was in 
heaps, or accumulated, and, if so, it could not have been uni
formly levelled. The jury’s answer to question No. 2 is clearly 
that defendant company were guilty of negligence in accumu 
lftting snow on the highway, and I do not think more is re 
qui red.

Reference was made to the ease of Matin’ v. Halifax Electro 
Tramway, 37 Can. S.C.R. 94. It will In* found, on looking at 
the judgment of the Court, that the evidence and the finding* 
in this case fully meet the requirements there suggested. Davies. 
J., says:—

But, apart from this rule, but at the same time not inconsistent with 
it, there is a duty caat by law on the electric company to carry out their 
statutory privilege in the first instance in a reasonable and proper way, 
and without negligence. If after, or during, a snow storm, or at any time 
they remove snow and ice from their track, and throw it upon the parts of 
the highway adjoining the track in a careless or negligent way. and an ac
cident is thereby caused to any person lawfully using the highway, Hi- 
company would be clearly liable.

In my opinion, this order for judgment should lie set aside, 
and judgment entered for plaintiff for $150, with all costs.

Russell, J. :—The plaintiff’s horse was killed and his sleigh 
injured by a collision with the defendants’ car. The horse ami 
sleigh were coming along the road between New Glasgow and 
Stellarton, going southwards. The track was on the western 
side of the road, and the snow had been thrown off the track 
to the eastward by the snow-plough. According to the plaintiff's 
testimony, a portion of the road had been mon» or less levelled 
off on the east side of the roadway between the traek and the 
sidewalk, leaving a bank of snow three feet high between the 
portion thus levelled and the sidewalk. The roadway left be
tween this bank and the car-track sloped towards the track, 
according to the evidence of the plaintiff, so that his sleigh 
tended to tail in towards the track. But I do not think this is 
of much importance because the accident was not due to this 
cause. liis horse Is-gan to prance on the approach of the car, 
possibly because of the snow spraying out from the flange of 
the car and it liecame unmanageable. The plaintiff’s account 
of the matter is that he endeavoured off into the snow
bank away from the traek. but he did not cross through the 
bank. On the contrary, his horse, rearing upon his hind legs, 
turned in towards the track and was struck by the car. Plain
tiff says that the tail of his sleigh caught in the snow ami this 
prevented him fr -m clearing the car. The only way I can un
derstand this statement is. that he was endeavouring to back

1
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away from the ear and turn, so as to go in the same direction as 
the car. But he does not clearly explain whether this was his 
meaning or not.

Another witness for the plaintiff gives evidence that it would 
he more difficult to manage a horse under such circumstances on 
a narrow roadway, such as the plaintiff described, than if the 
whole of the highway between the track and the sidewalk had 
been available.

The learned trial Judge charged the jury in a manner which 
has not been criticized and which seems to be unobjectionable, 
and he put the following questions to them. (The learned Judge 
I'.ere set out the questions submitted to the jury and their an
swers.]

Plaintiff complains of the answer to the first question, but 
I think it was such as a reasonable jury might well give and 
I think 1 should have been myself inclined to answer it in the 
same way.

The trial Judge having died before the order for judgment 
was taken out, the application for that order based on the find
ings came before Mr. Justice Kitchie, who has held that the 
second finding does not establish any negligence on the part «if 
the defendant company. If is reasoning is as follows:—

In order that the plaintiff succeed it is, of course, necessary that the 
negligence which caused the accident lie found by the jury. The question 
for me is, have the jury found negligence by their answer to the ’2ml 
question. 1 think not, liecuuse the defendant company has a statutory 
right to remove snow from its tracks to enable it to operate its cars. If 
this was done by the company in accordance with rule U, in schedule “A” 
referred to in the Act incorporating the company, chapter 137, Acts of 
1902, then there is no cause of action. The finding is consistent with due 
care on the part of the company in the exercise of their statutory right. 
There is no finding ns to whether or not the snow was levelled to a uni
form depth to la* determined as rule U provides. The kind of questions 
which 1 think should have been put to the jury are indicated by Justice 
Davies, in Madcr v. Halifax Tram Co., 37 Can. S.C.R. 1)4, at 1)9. Not 
having tried the cause, I do not think the question as to whether or not 
the Judge has the right to supplement the findings by drawing inferences 
of fact can properly arise. I have read the evidence. If I had the power
to draw inferences of fact, I think it would lie very difficult, if not im
possible, to come to a satisfactory conclusion from the written evidence. 
I suppose that the jury regarded the case as one of negligence and would 
have so found if the question of negligence had licen put to them, but l 
cannot allow this to influence me as the sole question which I have to 
consider is whether there is a finding or not. Holding, as I do, that there
is no such finding, 1 have no alternative but to decide that the order for
judgment must go in favour of the defendant company.

I am unable to concur in this reasoning. Of course, the 
plaintiff is contradicted as to the existence of the bank of snow. 
But the jury was cautioned against placing implicit confidence
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in those of the witnesses for the defendant who were in the 
employment of the company, and they had a right to believe 
the witnesses of the plaintiff on this point. I cannot see that 
their finding is consistent with due care on the part of the com 
pany in the exercise of their statutory right. They have no 
statutory right to place an accumulation of snow on the high 
way, such as will cause or contribute to an accident by which the 
horse of another is killed. If we take it as a fact as found by 
the jury that there was evidence of an accumulation of snow 
placed on the highway which caused or contributed to the acci 
dent. I think the burden was upon the defendants to shew if they 
could do so that they had levelled it to a uniform depth to be 
determined as the rule referred to provide

The finding here is that the snow had not been levelled at all. 
but had been piled up in such a way as to cause the accident that 
happened. I think that this was a sufficiently clear détermina 
tion on the part of the jury, especially in view of the clear and 
satisfactory terms of the charge, that the defendants had been 
operating their road in a negligent manner and that their negli
gence contributed to, if it did not cause, the accident.

In the case of Madrr v. The City of Halifax, 37 Can. S.C.K. 
94, the charge of the learned Judge was considered such as to 
mislead the jury as to the duty of the company, and the finding 
of the jury, in view of the conception of the company’s duty, 
given to them by the Judge, was held to be capable of a const rm 
tion perfectly consistent with the performance of its duties by 
the company. I think the cases are therefore distinguishable. 
If the defendant desired a more specific finding as to the pre
cise nature of the company’s negligence and the precise manner 
in which that negligence contributed to or occasioned the ac
cident, it was o|H»n to him to seek more explicit information. In 
the absence of further details, I think it cannot be said that the 
jury have failed to inform us in what respect the company was 
negligent, and they have found that the negligence contributed 
to the result. Our own common sense enables us to see how 
easily and naturally it might contribute to such a result, and 
I do not think we should decline to pronounce the logical con
clusion from this finding, unless we are able to see that the 
negligence attributed to the company could not, in view of 
evidence that the jury had a right to believe, contribute to such 
a result. I think the appeal should be allowed and judgment en
tered for the plaintiff on the findings.

Drykdalb, J. (dissenting) :—I feel obliged to differ from my 
learned brethren who sat with me on the hearing of this appeal.

The cause was tried before the late Mr. Justice Laurence 
with a jury, and after the death of that learned Judge, a motion

DrywUle. J.
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for judgment on the finding* of the jury came before Mr. -Iuh- 
tice Ritchie.

It seems to me very clear that negligence and proximate 
cause was never submitted, and equally clear that the findings 
are all consistent with the absence of negligence on the part of 
the defendant company.

I agree entirely with the reasons given by Mr. Justice Rit
chie, whereby that learned Judge directed that judgment on the 
findings should be entered for defendants. 1 cannot usefully 
add to such reasons.

For myself, I think the only correct course is to send the 
cause back for a new trial, and thereupon the usual ami neces
sary questions as to defendants’ negligence, if any, could lie 
properly submitted.

Apptal allowed.
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UNION BANK OF CANADA v. A. McKILLOP A SONS, Limited.

Ontario fiupnme Court. Trial before Lennox, J. May 5, 1913.

1. Costs (81—10)—Discretion—Success on technicality, merits with
um>srn: rum', eh i < i.

Costs may be refused to a successfu litigant where lie succeeds solely 
on a technicality, and the merits are with the opposite party.

2. ( ORI'ORATIONH AMD COMPANIES ( 8 IV D 1—flSl—POWER TO CONTRACT —
Co-operation with other company.

A company cannot legally guarantee the rejMiyment of money ad
vanced to another company for the purpose* «if financing an undertak
ing not connected with the business of the first-mentioned company, and 
not within its corporate powers.

Action to recover ♦15,500 upon a guaranty.
The action was dismissed.
Hamilton ('asstIs, K.C., and l). ('. lioss, for the plaintiffs. 
('. A. Moss, and J. B. Mr Kill op, .for the «h-fomlants.

Lennox, J.:—Archibald McKillop, John Alexander McKil- 
lop. Daniel McKillop, Hugh Cummings McKillop, and Isabella 
Fuller were incorporated as a company “to buy, sell, ami deal 
in timber and lumber, and for the said purposes to operate and 
carry on saw-mills, bending-factories, and other wood-working 
machinery and mills for the manufacture of woodwork, and 
implements, and carpenters and builders’ supplies, and to earry 
on the business of n farmer and dealer in live stock and farm 
produce,” on the 28th September, 1904, under the provisions of 
the Ontario Companies Act.

On the 17th February, 1905, and before they had organised 
as a company, these same incorporators executed an instrument 
by which they jointly and severally bound themselves to be 
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responsible to the Merchants Hank for the indebtedness of the 
West Lome Waggon ('oinpany Limited, to the amount of 
$20,000. These incorporators appear to have regarded this as 
an obligation of the defendant company; and the reason as
signed for not executing as a company is the non-organisation 
of the company. I understood the president of the defendant 
company to say on examination that “when the money was ob
tained from the Merchants Hank on our guaranty we were the 
West Lome Waggon Company.” It is a fact that the waggon 
company was launched by this witness, his brothers, and their 
friends. The charter members of the waggon company are still 
the only members of the defendant company. It is a family 
affair—arising out of property and business which the share
holders inherited from their father. At the time the defend 
ant company executed the guaranty in question, they held one 
share in the West Lome Waggon Company, and some of the 
members had shares. These shares were held in the Name way 
when the waggon company assigned. In March or April, 1905, 
the West Lome Waggon Company was taken over by the Wilk
inson Plough Company, and the shareholders, or many of them, 
were paid by shares in the plough company. This latter com
pany also assigned, and at the time of the assignment membors 
of the defendant company held shares in the plough company to 
the amount of $25,000. These shares were held and treated as 
the property of the defendant company. In March, 1907, the 
waggon company owed the Merchants Hank al>out $40.000, 
and for $20,000 of this the members of the defendant company 
were responsible upon their guaranty. At this time it was ar
ranged to transfer the West Lome Waggon Company account 
to the United Empire Hank—this bank advancing the waggon 
company the money to enable them to pay off the Merchants 
Hank. It is admitted that the plaintiffs have succeeded to all 
the rights of the United Empire Hank. Of this $40,000 credit. 
$25,000 was advanced upon a promissory note of the West 
Lome Waggon Company, secured by an assignment of the com
pany’s manufactures and raw material, under the provisions of 
see. 88 of the Hank Act; and the balance was secured, or sup
posed to be secured, by a general guaranty of the defendant 
company for a sum not exceeding $15,000, and interest thereon 
at six per cent, per annum after demand. This is the situation 
in outline; but, so far ns the facts or the inferences from facts 
are concerned, there is nothing to assist me which will not In- 
equally available to an appellate Court in the event of an ap
peal, ns there is no conflict of testimony and nothing turning 
upon the demeanour of witnesses.

The defence is twofold, namely: that the guaranty never 
bound the company; and, if it did, that there is now no indebted
ness within its terms. The first objection goes to the root of the
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action. Although not without doubt, I have come to the con
clusion that the guaranty sued on did not and does not bind tin- 
defendant company. The money lent by the United Empire 
Bank upon the faith of this undertaking went in discharge of 
this amount of the liability of the members of the defendant 
company to the Merchants Bank. I don’t think this matters. 
The Merchants Bank could not have recovered upon their secur
ity in an action against the defendant company; and, with all 
equities counted, the plaintiffs cannot be subrogated with higher 
rights. This is a family concern, a private company, it is said; 
but it appears to me that, to be binding at all. it must be bind
ing to all intents, and so postpone the rights of creditors of 
the defendant company and its members if insolvency had sup
ervened. The members of a company and the company are sep
arate entities: Solomon v. Solomon. 11897] A.C. 22. The presi
dent and other members of the defendant company were keenly 
alive to the importance of retaining the operations of the wag
gon company in West Lome, and looked forward to profitable 
sales, but their charter did not authorise the defendant com 
pany to engage in the business which the waggon company was 
incorporated to carry on. IIow then could it be said that the 
defendant company had power to finance a business which it 
could not engage in! Whether imprudent, or probably profit
able, is not the question; and I cannot think that the trans
action now repudiated was so clearly incidental to the purposes 
for which the defendant company was incorporated that there 
could be said to be “a potential necessity” for executing the 
guaranty sued on: A. It. Williams Machiturn Co. v. Crawford 
Tun Co., 1fi O.L.R. 846; Small v. Smith, 10 App. fas. 119: 
Attorney-General v. Great Eastern It.W. Co., 5 App. fas. 473, 
at 478. 481. What is not expressly authorized or incidental 
is prohibited: Ashbury It.W. Co. v. Itichr, L.R. 7 II.L. 603. Nor 
do I think that the reference to this guaranty contained in 
the minute-book of the defendant company, and made subse
quent to the new Act, constitutes an effective ratification This 
may happen if the thing done, though irregularly done, was 
within the authorised object of the company, was intra vires; 
otherwise, however, if it was impliedly prohibited by being 
clearly outside the declared and incidental purposes or objects 
of the company, fases clearly marking this distinction are 
collected in the appendix to Pollock on Contracts, 7th ed., pp. 
694-6.

Entertaining the opinion I have expressed, it becomes un
necessary to deal with the other objection t' the plaintiffs’ 
claim. The merits are with the plaintiffs: and it is, therefore, 
not a ease for costs to the defendants. I shall not lie sorry 
if my judgment shall be shewn to be wrong.

The action will lie dismissed without costs.

Action dismissed.
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PRESSICK v. CORDOVA MINES, Limited.

Ontario Supreme Court, Latchford, J. May 23, 1913.

1. Evidence ($ XII—D)—Violation ok statutory duty by employer— 
Injury ro servant—Prima pacte case—Effect or contributory
NlOUOFjtC*.

Notwithstanding a prinui facie right of action in favour of an cm 
ployee is established hy shewing his employer’s violation of a statutory 
duty, such primA facie rii»ht disappears where a finding of the von 
trihutory negligence of the employee is proi>erly reached.

Action by the widow of John Arthur Pressick for damages 
by reason of his death while working for the defendants in their 
mine, owing to their negligence, as alleged.

Judgment was given for the plaintiff.
F. I). Kerr, for the plaintiff.
.1/. K. Cowan, K.C., and A. (J. Hosts, for the defendants.

Latchford, J. :—But for the finding of contributory negli
gence, the plaintiff would be entitled to recover. Where a 
statute imposes a duty on an employer, and one for whose benefit 
that duty is imposed is injured by failure to perform it. the 
authorities are clear that, prima facie, and if there be nothing 
to the contrary, a right of action arises.

But that prima facie right disappears when a finding <>f 
contributory negligence is properly reached. If there was auv 
evidence to warrant the conclusion at which the jury arrived in 
regard to the negligence of the plaintiff's late husband. I should, 
I think, in the present state of the law, be obliged to dismiss the 
action, notwithstanding the negligence of the defendants in 
not covering the dangerous winze or “glory hole,” and in fail
ing to supply Pressick with a proper wrench. But there is, in 
my opinion, no evidence whatever to support the particular and 
only finding of the jury that Pressick was negligent in not using 
with more care the defective wrench given him by the de
fendants, with knowledge that he would have to use it in a 
place dangerous because of their neglect. The tightening and 
loosening of the swing nut required the exercise of great force. 
The nut had to be unscrewed every time the drill was set for a 
new hole. The machine might have been more safely placed for 
the loosening of the nut if the valve had not been on the side on 
which it was at the time of the accident. This was the con
tributory negligence which the defendants sought to prove 
Pressick guilty of. By their verdict the jury shew that they 
rejected this contention, and accepted the evidence that the 
drill was properly placed. If it had been turned into the posi
tion suggested hy the defendants as the only proper one. the 
peril resulting from a slip in tightening the nut would have been
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the same as would have existed in loosening the nut with the 
drill in the position it actually occupied. The jury found none 
of the grounds of contributory negligence sought to be estab
lished by the defendants, but evoked by some obscure process of 
reasoning a ground which is, in my opinion, unsupported by 
any evidence.

Entertaining this opinion, I reject their finding, and direct 
that judgment he entered for the plaintiff for the damages found 
by the jury, $1,750. There was, I may add, evidence to war
rant a verdict for a much larger sum. The plaintiff is also en
titled to her costs.

Judy me nt for j Jain I iff.

ONT

Prkssick

Cordova

Latcliford, J.

PHILLIPS v. LAWSON. ONT.

Ontario Supreme Court, Cartwright, M.C. May 20, 1013. 8. C.
1. Pleading (fIN—110)—Amendment of statement of defence— ^1 '*

When allowed—Co-defendants—Information furnished by m.iv oq
ABSENT DEFENDANT. X

After some of the defendants in an action have filed and served their 
defences they will be permitted to amend them where another defen
dant was absent from the province at the time such statements of 
defence were delivered, and it is shewn that upon his return he gave 
his co-defendants information of which they wish to avail themselves 
in their defence.

2. Parties ($ IIB—115a)—Improper joinder—Undisclosed principal—
Action auainst principal and agent—Necessity of election.

In nn action against several defendants, one of whom, without dis
closing the existence of his principal, acted ns agent for the others in 
the transaction to which the action pertains, the plaintiff will be re 
qnired to elect within a reasonable time whether he will treat prin
cipal or agent as the party with whom he dealt.

[ft met hunt v. Mitchell ( 1859). 1 E. 4 E. 022, applied ; Tate v. .Vaf- 
ural Can and Oil Co. ( 1808), 18 P.R. 82, distinguished.]

Motion liy the defendants (other than the defendant A.B.) Statement 
for an order for leave to amend their statements of defence, on 
the ground that A.B. was absent from the Province when their 
statements of defences were delivered, and that since his return 
he has given them certain information nf which they desire to 
avail themselves; also for an order requiring the plaintiff to elect 
against which of the four defendants he would proceed or to 
strike out the name of the defendant A.B.

C. A. Moss, for the applicants.
J. P. MacGregor, for the plaintiff.

The Master There is no douht that the defendants should 
he allowed to amend so as to set up all defences on which they 
intend to rely. Owing to the absence of their co-defendant, who 
was the active member of the firm, and who signed his co-de
fendant Lawson’s name to the agreement set out in the statc-

-
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ment of claim, the facts, as he understood them, were unknown 
to the others. As the plaintiff has served a jury notice, the 
action cannot be tried until after vacation; and Mr. Moss is 
willing that proceedings should go on in vacation if the plaintiff 
so desires.

The other branch of the defendants’ motion is supported by 
reference to Anson on Contracts, 12th ed., pp. 382, 383, ami 
Smethurst v. Mitchell (1859), 1 E. & E. 622. These authorities 
shew that “where an agent acts on behalf of a principal whose 
existence he does not disclose, the other contracting party is 
entitled to elect whether he will treat principal or agent as the 
party with Whom he dealt:” Anson, p. 383. In Smethurst*s 
case, it was said by Hill, J. (p. 630) : “All the cases establish that 
a vendor selling to the agent of an undislosed principal must 
elect to sue the principal within a reasonable time after he dis
covers him.” Crompton, J., at p. 631, says: “The election to sue 
an undisclosed principal must be made within a reasonable time 
after he is discovered.”

It was argued by Mr. MacGregor that there was here no ease 
for election. His view was, that the plaintiff was suing only in 
respect, of one bargain; that he was doubtful against whom liis 
proper remedy was to be taken. He relied on Tate v. Natural 
Gas and Oil Co. of Ontirio (1898), 18 P.R. 82. But that vas. is 
different in its facts. There is here no uncertainty as to the 
party liable. Both arc liable if a definite bargain was made 
to buy the land in question. But this is not a joint but a se
parate liability, and the plaintiff must declare against which 
one he Is proceeding, and all such amendments as result there
from must be made, though nothing was said on this point in 
the notice of motion.

On the argument it was pointed out by Mr. Moss that the 8th 
clause of the prayer for relief asks, “in the alternative, for dam
ages against the defendant firm and the defendant A.B. for breach 
of warranty of authority to make the said agreement for pur
chase for and on behalf of the said syndicate;” but that there is 
nothing in the statement of claim to support this. This seems 
true.

As the defendants have all pleaded, they were cither not 
embarrassed by the statement of claim or were not able to deal 
with it effectively in the absence of A.B. In his statement of 
defence, delivered on 13th instant, in paragraph 13, he (A.B.) 
seems to have had this claim in mind when he said that he “gave 
no warranty of any sort in connection with his signature of the 
name of the defendant T. W. Lawson.” The present notice of 
motion was served on the same day as that statement of defence 
was delivered.

The case is one of some complexity, and a very considerable 
sum is in question. This makes it desirable for all parties that
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the pleadings should be made as definite and correct as possible. 
In view of the fact that the cause was begun in August last, and 
of all that has taken place since, it seems fair, while granting 
the motion, to impose the usual term ns to costs so far as applic
able.

No amendment should be made of the statements of defence 
until the statement of claim has been amended. The statements 
of defence of the defendants other than A.B. were delivered in 
October last, and there have been examinations for discovery 
had since. The p’aintiff can, if so advised, plead ns in Bennett 
v. Mcllwraith, [1896] 2 Q.B. 464. The defendants should 
amend within a week afterwards; and all costs lost or occa
sioned by this order should, in the special circumstances, be to 
the plaintiff in the cause. Pleadings may be delivered and other 
proceedings had in vacation at the will of either party.

Lean granted to amend.

WILSON V. TAYLOR.

Ontario Supreme Court (Appellate Division), Meredith, C.J.O.. Maetaren, 
Magee, aiul llodgins, JJ.A. June 4, 1013.

1. Mortgage (# VI <1—100)—Sale ex nixie ij:sh advantageous than sale 
in pa* i ia.

If, in the bond fide exercise of discretion, where there ia a doubt 
whether the land would sell more advantageously en bloc or in parcels, 
a mortgagee prefers to wll en bloc ami floes so, he will not lie charged 
on that ground with wilful default where, after the sale, it is made 
to appear that a sale in parcels would have been more advantageous.

[ Wilson v. Tatflor, 7 D.L.R. 3115. 4 O.W.N. 263. affirmed; I Id rich 
v. Canada Permanent Loan Co. (1807). 24 A.R. 103. distinguishfsl.1

Appeal by the plaintiff from the judgment of Boyd, C., 
Wilson v. Taglor, 7 D.L.R. 316, 4 O.W.N. 253.

./. A. Hutcheson, K.C., for the plaintiff.
J. L. Whiting, K.C., and J. A. Jackson, for the defendant.

The judgment of the Court was delivered by Meredith, 
C.J.O. :—In the view of the Chancellor, the mortgagor has been 
damaged to the extent of at least $1800 as the effect of the sale 
of the mortgaged property en bloc, instead of in parcels.

I should not have reached that conclusion upon the evidence. 
As the Chancellor points out, the property was a difficult one 
to dispose of in any way, and there was little or no market for 
land in Uananoque, where the mortgaged property is situate, 
or for such a sized house as was on it.

The main part of the property consisted of a brickyard, 
which was not being operated and had not been since 1910; and
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the valuation of it as a going concern, such as that made by the 
witness Bechtel, forms no adequate guide as to its value in its 
then condition. As has been said, the house was too large for 
the property; and it was, therefore, difficult, if not impossible, 
to find a purchaser for it at anything like what it cost to build 
it. The village -lots had been laid down on a registered plan, 
with streets running through the subdivision. No one suggested 
that the lots could have been sold separately; and the value 
placed upon them was based upon their being used as one parcel 
for grazing purposes—which could not be done unless these 
streets were closed.

The mortgage was for $4000, and was made on the 20th No
vember, 1908. The principal was payable in annual instalments 
of $500, and interest at the rate of six per cent was payable 
annually.

Nothing has been paid on account of the principal, and of 
the interest only that for the first year. The appellant was un
able to raise money to pay off the mortgage; his efforts to sell 
the mortgaged property had resulted in failure; and, even 
after the sale under the power, the purchaser was willing and 
offered to let the appellant have the property back at what he 
had bought it for, but neither the appellant nor his creditors 
availed themselves of the offer.

These latter facts, in my view, afford more cogent evidence 
against the contention of the appellant than the opinions, more 
or less speculative, as to the value of the mortgaged properties 
expressed by the witnesses called on his behalf.

Even if the Chancellor’s view as to the loss sustained by not 
selling in parcels is to be accepted, I agree in his conclusion that, 
in the circumstances of the case, the respondent is not charge
able with the loss.

Aldrich v. Canada Permanent Loan Co. (1897), 24 A.R. 193. 
is not an authority for holding that, in the circumstances of this 
vase, it was the duty of the respondent to sell in parcels; and that 
for the reason mentioned by the Chancellor at the conclusion of 
his judgment. The mortgaged property in that case consisted of a 
farm of forty acres, with two dwelling-houses and other farm- 
buildings on it, and of a village property, with two stores on 
it, situate half a mile or more from the farm.

Even in that case, Maolennan, J.A., said: “I do not say 
that in no case like the present would a sale in one lot be proper.”

The facts were very different from those of the present case. 
The evidence shewed that the mortgagees had acted recklessly 
in selling in one lot. Bell, their agent in the locality in which 
the property was situate, was not consulted as to the best way of 
selling it, and testified at the trial that, as a prudent owner, he 
would not think of selling the two properties together and ox-



11 D.L.R.] Wilson v. Taylob. 457

pect to get the best price for them. Indeed, no inquiry whatever 
was made by the mortgagees for the purposes of ascertaining 
what was the most advantageous way of selling the property.

In the case at bar, the properties are contiguous to one an
other, and were occupied and used by the mortgagor as one pro
perty. The dwelling-house was built for his own use, and was 
manifestly so situated that it was not a desirable place of resi
dence for any one except the owner of the brickyard. The lots 
were grazing land, and were conveniently situated for use in 
connection with the brick business ; indeed, some of them were 
used for obtaining clay for the manufacture of the bricks.

The conclusion to sell cn bloc was reached by the respondent’s 
solicitor after he had considered the question of selling in that 
way or in parcels ; and there is no reason for thinking that he 
or the respondent had any other desire than to sell to the best 
advantage. It is not at all clear, 1 think, that, had the property 
been sold in parcels, the result would not have been that an un
saleable brickyard would have been left on the respondent’s 
hands ; and I very much doubt whether the other property would 
have realised anything like the value put upon it by the wit
nesses called on the appellant’s behalf.

Baker, the auctioneer employed at the sale, had a long ex
perience, and his testimony was that, in his opinion, the best 
price would be got for the property by putting it up for sale 
en bloc.

As said by Lindley, L.J., in Kennedy v. DcTrafford, [ 1906] 
1 Ch. 762, 772, “a mortgagee is not a trustee of a power of sale 
for a mortgagor at all: his right is to look after his own interests 
first. But he is not at liberty to look after his own interests 
alone; and it is not right or proper or legal for him either 
fraudulently or wilfully or recklessly to sacrifice the property 
of the mortgagor, that is all.”

The conduct of the respondent has been judged by the learned 
Chancellor according to that standard, and he has found that 
the respondent neither fraudulently nor wilfully nor recklessly 
sacrificed the property of the appellant. With that conclusion 
I entirely agree.

I would dismiss the appeal with costs.
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Appeal dismissed.
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Ontario Supreme Court, Mùltlletun, J. May 5, 1913.

1. Arbitration (§ 111—17)—Award — Review — Rkferri.no back for

May 5. BUPPLEM ENTA BY CERTIFICATE.
An award under the Railway Act (Can.) will not be set aside by 

re.Lson of the fact that after a viow of the lands in question the ar
bitrators have not |>ut in writing a statement sufficiently full to en
able a judgment to be formed of the weight which should be attached 
to their finding, Arbitration Act, 9 Edw. VII. (Ont.) eh. 35, sec. 17 
(3), hut will be referred back for a supplementary certificate.

2. Eminent domain (SI1IE2—170)—Compensation — Consequential
INJURIES BY RAILWAY CONSTRUCTION—SEVERED PARCEL.

When a railway intersects a piece of land the company must pay 
not only compensation for the land actually taken, but also damages for 
injuries to the remainder of the parcel sustained by reason of the 
compulsory severance.

3. Eminent domain (6 III D—100)—Compensation — Railway takinu
possession—Date of depositing plan, effect.

The date of the deposit of a plan, profile and book of reference is 
the date with reference to which conijicnsation or damages for land 
taken by a railway company under the Railway Act, 3 Edw. VII. 
(Can.) cli. 38, are to be ascertained, and subsequent dealings with the 
land by the owner cannot a fleet the amount of coni|iensation or dam
ages to he awarded.

Statement Appeal by the railway company from an award of two out 
of a board of three arbitrators allowing a land-owner $62d for 
a part of bis land taken for the railway and $677 for injurious 
affection of the land not taken.

IV. S. Brewster, K.C., for the railway company.
IV. 7*. Henderson, K.C., for the owner.

Middleton, J. Middleton, J. :—The material dates are as follows. The 
railway company registered their plan and book of reference 
on the 20th February, 1012. Notice of expropriation, dated 
the 12th October, 1912, was served on the 17th October, 1912. 
Thomas Myerscough (who owned the land at the date of the 
filing of the plan), on the 8th July, 1912, conveyed to his wife, 
Rebecca Myerscough. On the 27th June, Thomas Myerscough 
agreed to sell part of the land to Smith et al. for $28,000. On 
the 5th August, 1912, a by-law was passed by the Council of 
the City of Brantford, by which permission was given to 
Rebecca Myerscough, the owner of the portion of lands men
tioned in the agreement with Smith et al., to lay out upon these 
lands certain highways of a uniform width of fifty feet. These 
highways connect with Mount Pleasant street, the main thorough
fare, and provide a highway bordering upon the lands taken by 
the railway company. They cover all the lands on the one side 
of the railway allowance.

An agreement was entered into between the purchasers under
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the Smith agreement and the municipality, providing that 
these streets should not be opened up as highways until cer
tain works were done thereon.

The appeal is upon several grounds. First, it is said that the 
award is against evidence and the weight of evidence. Subject 
to what is to be said as to the particular grounds to be dealt 
with later, there is abundant evidence to support the award. 
There is the usual conflict between expert real estate valuators. 
Some place the value of the land and the injury to the land by 
severance at far higher figures than allowed by the Board. It 
is not without significance that the award is that of the third 
arbitrator and of the railway company’s arbitrator; the land
owner’s arbitrator refusing to join in an award for so small an 
amount.

Secondly, it is said that the arbitrators erred in allowing 
damages for depreciation for severance, as the sale to Smith of 
the portion severed by the railway precludes recovery upon 
this head.

I think this argument is based on a misapprehension of the 
real meaning of damages by reason of severance. When a rail
way intersects a parcel of land, damages are allowed in the first 
place, as here, for the land actually taken, and a further sum is 
allowed for the injury done to the land not taken, by reason of 
compulsory subdivision. In other words, the entire parcel has 
been rendered less valuable, not only by reason of the reduced 
acreage, but by reason of access from the main highway being 
only obtained after crossing a railway. Often, this damage may 
be, as here, confined entirely to the reduced value of that parcel 
by reason of its severance, as compared with the value it would 
have had if the severance had not been made.

The fact that, after the land has been injured in this way, 
the land-owner chooses to sell one parcel, even if that sale 
should be without any reservation of the right of way to the 
main highway, seems to me to be quite irrelevant. It may have 
been the most prudent thing the owner could do, or it may have 
been utterly imprudent. The effect of the taking by the rail
way company is to be judged in view of the situation created 
at the time by the taking of the land, and not in view of the 
subsequent developments.

Quite apart from this, T do not think that there was, in this 
case, a sale without ample provision being made for access. It 
was the intention of the parties that the land should be laid out 
as shewn in the plan. The agreement for sale was made, too, 
before the property was conveyed ; and, while Mrs. Myerscough 
was still the owner, she obtained the necessary municipal con
sent, and registered the plan. This was apparently done with
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the full approval of the purchasers and in pursuance of Un
real understanding between the vendor and purchasers.

Upon the evidence, the amount allowed for the injuries 
caused by the severance upon the forty-five acre parcel would 
appear to me to exceed the amount which has been allowed by 
the arbitrators.

Then it is said that the arbitrators have not sufficiently ap
preciated the increased value resulting to the claimant’s lands 
from the construction of the railway. Section 198 of the Rail
way Act limits the factor to be considered to the increased 
value “-beyond the increased value common to all lands in the 
locality.”

1 fail to see that these lands will be materially increased in 
value beyond other lands in the neighbourhood by reason of the 
existence of this railway. If the line is to be operated as an 
electric railway, no doubt it will greatly enhance the value ol 
the lands; but there is no assurance that this is to be the way in 
which the line is to be used; as the charter provides that the 
line may be operated by steam. In the latter event, a through 
track crossing over the lands will for many purposes be detri
mental. The arbitrators have considered, and, they say, given 
effect to, the evidence ; and I certainly cannot see any room to 
differ from the result arrived at, by way of reducing the sum 
awarded.

Two technical objections are also taken. The arbitrators, it 
is said, did not at their first meeting fix a date on or before 
which the award was to be made. This, it is contended, in
validates the proceedings. The fact is not shewn, and counsel 
disagree in their recollection.

In Re Horseshoe Quarry Co. and St. Mary’s and Western 
Ontario R.W. Co., 22 O.L.R. 429, 2 O.W.N. 373, a Divisional 
Court held that the omission does not invalidate the award, 
and that the objection is waived by proceeding with the arbitra 
tion.

Then it is said that the arbitrators took a view of the pro
perty, and that the award is not in conformity with sec. 17(3) 
of the Arbitration Act, 9 Edw. VII. ch. 35. The section relied 
upon provides that where the arbitrators proceed wholly or 
partly on a view or on any knowledge or skill possessed by them
selves or any of them, they shall also put in writing a statement 
thereof sufficiently full to enable a judgment to be formed of 
the weight which should be attached thereto.

In the award the arbitrators recited the hearing of evidem e 
—“and having at the request of the parties concerned, and ac
companied by their respective counsel, viewed the lands and 
premises in question.” The arbitrators have not said, nor is it 
otherwise shewn, that they have proceeded upon anything
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learned by them upon the view, and possibly the objection is not 
technically made out ; but I think the railway company, if they 
desire, should have an opportunity of having the award referred 
back to the arbitrators, so that they may certify in accordance 
with the section in question.

In the case already cited, the Court took the view that the 
Ontario Arbitration Act applied to arbitrations under a Dom
inion statute; so the section in question is applicable to this 
case.

I do not think that the award should be set aside altogether 
by reason of the failure to certify in accordance with the section; 
and, therefore, the only effect that should be given to the objec
tion is a reference back, as I have suggested. If the railway 
company desire this reference back to the arbitrators to certify 
as referred to, then the motion will be reserved until a supple
mentary certificate is made ; and, if the railway company do 
not desire this relief, the motion will be dismissed with costs. 
The railway company must elect as to this within a week’s 
time.

On the argument, an objection was taken based on the fact 
that the arbitration was with the wife, and that the deed from 
the husband to her was after the expropriation proceedings. 
This was not mentioned on the hearing, and the point is not 
taken in the notice of appeal. The husband, it is said, will join 
in any release the railway company desire ; so the point is not 
of any real importance.

Judgment accordingly.

CARDWELL v BRECKENRIDGE.

Ontario Supreme Court. Trial before Hudgins, J.A. May 14, 1913.

1. Witnesses (8 1A—1)—Disqualification—Competency of one not
Ontario land surveyor.

Secs. 3 and 25 of 1 Geo. V. ch. 41 (Ont.), respecting land surveyors, 
does not prohibit a surveyor who is not an “Ontario land surveyor" 
from testifying as to surveys made by him, although the weight of 
this testimony may be measured in some degree by sec. 25 of such Act.

2. Easements (8 II B—19)—Flooding lands—Dam — Tightening — In
creased user—Prescription.

In order that a dam may lie tightened so as to hold back all the 
water of a stream to a greater extent than an original prescription 
right permitted, there must lie shewn a user, although not absolutely 
continuous de die in diem so constant as to disclose the existence of 
a consistent course of action and user, even though periods elapse 
without an active assertion of such right.

3. Injunction (8 IF—59a)—Streams — Obstructions — Tightening
dam—Increased flooding of land.

Where, for many years, a seven-foot water level was maintained by 
a dam only during spring freshets and late in the fall and winter, the 
maintenance, by tightening the dam, of water at such level during the
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entire year, in the absence of a prescriptive right, will lie enjoinoil 
so as to prevent the flooding of the land of the plaintiff during the 
summer months.

4. Waters (gif K—95)—Dam — Tightening — Increased flooding of

Where, for many years, a seven-foot level of water was maintained 
by a dam only during the spring freshets and late in the fall and win
ter so as to raise a prescriptive right. The dam cannot be tightened 
under such prescriptive right, so as to retain water at such level 
during all of the year.

Statement Action by four plaintiffs for damages for the flooding of 
their lands and for an injunction.

The complaint of the plaintiffs was that the defendant’s dam. 
built across the river Ouse, in the township of Asphodel, had been 
raised twenty-one and a half inches since 1885, and had been 
tightened, resulting in a great increase in the water backed upon 
their lands, with consequent damage, in later years.

The defendant denied the raising and tightening of the dam. 
and claimed the right to flood the plaintiffs’ lands whenever the 
natural flow of the Ouse required him to do so in operating his 
mill.

G. II. 1 Yafson, K.C., and L. .17. Tlaycs, K.C., for the plaintiffs.
7. F. Ilellmuth, K.C., and F. D. Kerr, for the defendant.

HcMiKiw.j a IIodoinr, J.A. :—The defendant purchased the mill ami 
appurtenant lands in 1885; and in his conveyance from 
George Rend there are included “the mills, dam, and machinery 
now therein” and a right to enter into and upon an embankment 
on the west side of the Ouse for the purpose of repairing, amend
ing, and rebuilding the same.

This mill was a going concern when purchased by the defen
dant ; and his predecessor in title, John Powell, had for many 
years maintained the dam in question with a seven-foot head, 
according to the evidence of II. J. Walker, who had run it for 
seven years until 1884 or 1885. The embankment mentioned in 
the defendant’s deed was then in place, and has been maintained 
ever since.

In 1886, 1900, 1901, and If \ some repairs and improve
ments were made to the dam.

In 1886, the two inside ions of the dam and the timber 
slide were taken down and repaired. In 1900 and the winter of 
1901, steam was put in, the posts replaced in the timber slide, 
and the old saw-mill on the west was taken down, as well as its 
flume ; and the dam was repaired. In 1903, shafting was put 
across below the dam, a chopper put in, and steam was used to 
saw and grind chop. In 1908, the old grist-mill flume was made 
into a sluiceway, and a new concrete flume put in to the east.

The chief disputes were : (1) was the dam raised! (2) was it 
tightened f (3) had the defendant acquired the right by prescrip-
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tion to collect and retain whatever amount of water the dam, if 
it remained unaltered, could contain at any time! (4) the ques
tion of damages and injunction.

In discussing the question of the exact height of the present 
dam and the height of the dam at the time spoken of by one Lobb, 
in 1902 or 1903, and also the height of the embankment and of 
the water at several dates, a number of plans and elevations were 
put in. There are four plans which give elevations; exhibits 13, 
14. and 28 being confined to the dam, the former taking in the 
embankment on the west or left side of the mill-pond; exhibit 
30 dealing with portions of the lands involved.

Mr. Watson, for th ; plaintiffs, objected to the later plan, on 
the ground that it professed to give surveys, and that Mr. Wright, 
its draftsman, was not an Ontario land surveyor. Mr. Watson 
referred to 1 Geo. V. eh. 41, sec. 25. I overruled the objection; 
but Mr. Watson relied on it, and in consequence did not cross- 
examine at length.

I think that Wright was a competent witness; and the only 
restraint that I can find in the statute is in sec. 3. which does not 
in any way affect his right to give evidence. The weight to be 
attached to it might be measured in some degree by sec. 25.

Having regard to the detailed evidence of the repairs that 
were done, how they were carried out and why, and particularly 
to the dates and the present height, as well as the user sworn to, I 
have come to the conclusion that the dam was not raised during 
these repairs; but that confusion 1ms been caused regarding the 
effect of the work of repair and by the lapse of time, and that 
what has been spoken of as additional timber is in reality timber 
used to replace, at the same height, that already in use or 
worn out.

I am, therefore, unable to find that the dam was in fact 
raised by the defendant.

As to the tightening of the dam, the evidence varies. The 
method of putting in sawdust, etc., originally used, has been 
followed by the defendant, and was in use as late as December, 
1912, when Wright took his measurement. It might have been 
done oftener of late years, and there is some evidence of this.

Counsel for the defendant, upon the assumption that the 
dam has remained at the same height—which I have fourni to be 
correct—argued at the trial that lie had the right to hold all the 
water that in its natural course came down the Ouse, for so 
long and during such periods, long or short, as the supply en
abled him so to do. In other words, this means that the capacity 
of the dam and the supply of water were the only limitations on 
his right to dam the flow of the stream.

I think the right of the defendant must be qualified in some 
way, and that at least it must be shewn that the user, while not
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absolutely continuous dc die in diem, must at all events be so 
constant that a consistent course of action and use must exist, 
even though periods (‘lapse without the user being actively as
serted. I have, therefore, to determine what the actual user has 
been, as defining the scope of the defendant’s rights.

In the view I take, it is unnecessary to follow out the devolu
tion of title. The property conveyed was a mill property, with 
an existing dam: and whatever rights the defendant has acquired 

prescription, and not upon the conveyances subse
quent to his deed from Read, in none of which is there any ex
press recognition of his rights, and, therefore, no express servi
tude. But I cannot see that the plaintiffs, because they bought 
from Read, are debarred from claiming that the defendant has 
exceeded his rights.

There is, to my mind, until after 1908, a great preponderance 
in favour of the view that the water was used regularly during 
the spring freshets up to a seven-foot head, and not after that, 
md again in the late fall and winter.

In 1900, the defendant put in steam; and, between that time 
and 1908, David Breckenridge says, they did not use so much 
4‘continuous” water power. They abandoned steam in the saw
mill and went back to water power for both in 1908. From that 
time on the trouble dates.

It may be that the defendant did not use more water power, 
hut, having abandoned steam—which his son David said he 
only used when there was not enough water—i.e., in the summer 
time—the use of the water was made more continuous, and in
cluded the summer months. The history of the years after 1908 
shews that something had changed.

It is a question whether the temporary holding of the 
water for use of the mill in the summer, when there were occa
sional heavy rains, justifies or is a use similar to the holding of 
the water during the summer, when these rains occurred at a time 
enabling the defendant practically to continue the high water of 
the spring freshets, either by better management or hv a tighter 
dam, in such a way as to overflow the lands of the plaintiffs. If 
so, the defendant can practically, during the summer, or at all 
events for a longer time than formerly, flood the plaintiffs’ lands.

It may be said that, apart from the question of tightening, 
the systematic holding up of every increase of water during a 
dry season, and making use of every rainfall, while a much less 
lengthy process than during a wet season, is in its legal effect the 
same. That is. it is a user of the water so far as user can be had, 
having regard to the season. If so, can the fact that the rains 
occur immediately after the spring freshets cease, deprive the 
defendant of the right to use the rain water which happens 
opportunely to lengthen the spring user, if he has the right 
to use it if and when it occurs, after an interval?

17319690
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In limes’ Law of Easements, 7th ed., p. 57, this proposition 
is laid down :—•

If » person . . . has obstructed or diverted the waters of n defined 
natural . . . stream, whether continuously or at regularly recurring
intervals, for « period and under the other conditions required for the ac
quisition of easements by prescription, he may thereby acquire an ease
ment against riparian owners affected by his conduct.

Goddard, 7th ed., p. 346, states it thus:—
A right may 1m» acquired to obstruct the water of a stream from flow

ing in its usual course, and to pen it back on the land of riparian pro
prietors, if the practice of obstructing ami pinning it back has continued 
for twenty years uninterruptedly, and if the servient owner has been 
prejudiced thereby.

In another part of this author’s work, at p. 269, he adverts 
to the condition described by Innés as “at regularly recurring 
intervals,” thus:—

It should !m» mentioned that ... an accidental stoppage in the 
flow of water i* not an interruption which will prevent prescription; 
for. if such interruptions had that effect. said Tindal, C.J., the accident 
of a dry season, or other causes over which the party could have no control, 
might deprive him of a right established by the longest course of enjoy-

See llall v. Swift, 4 Bing. N.C. 381. In that case, where a 
stream of water, from natural causes, ceased to flow in its 
accustomed course and did not return to it until nineteen years 
before action, the lapse of time did not cause the loss of the 
right to the flow of water. Goddard prefaces the above statement 
with the following remark:—

Mere non-user will not, in every case, prevent acquisition of an ease
ment; but, to have that effect, it must lie coupled with some act indicative 
of an intention to abandon the claim, or it must lie of such long continu
ance, and so constant, as to indicate an intention not to resume the user.

To the same effect is the statement in Angell on Water
courses;—

It need not Ik» shewn to flow continually; and it may at times he dry; 
but it must have a well-defined and substantial existence.

('hanncll, B., in /fall v. Lund (1863), 1 II. & C„ at p. 685, 
says that in order to he continuous the user need not be on every 
day of the week. I do not find anything to warrant the use of 
the word “regularly” as meaning at defined or stated time. 
But there is authority for a qualified meaning, t.e., a systematic 
or necessary recurrence arising either from the course of nature 
or the necessities of the enjoyment of the easement. This is illus
trated not only by the case of Hall v. Swift, 4 Bing. N.C. 381, 
already cited, but by the opinion of Mr. Justice Willcs, cited in 
Gale on Easements, 8th ed., p. 139:—
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In the case of drains the easement is not strictly continuous; the 
drain is not always flowing; but there is a necessary and permanent de
pendence u|»on it for its enjoyment as a house.

In Bctchcl v. Street (1860), 20 U.C.R. 15, Robinson, C.J.. 
holds it sufficient to maintain a prescriptive right, that the 
party has kept the water back, not at all times—t.e., through 
the whole of each day or week or month—but whenever it was 
necessary for working his mills, letting the water down when it 
was not necessary for his purpose to keep it up, provided tin- 
privilege was so exercised as a matter of right and without 
denial or interruption by the other party.

I see no reason, therefore, contrary to my first impression, 
to quarrel with the statement of counsel for the defendant that 
prescriptive right might be acquired to hold as long as he could 
all the water that comes down in its natural course for such 
period or periods as the water lasts. But it equally follows from 
the cases that there must be a constant and systematic user to 
support that claim, and the user is the test of the prescriptive 
right.

Neville, J., in Attorney-General v. Great Northern R. Co., 
[1909] 1 -Ch., at p. 779, says;—

The prescription must depend upon and is limited and defined by the 
user that is proved.

In Crossley v. Lightowler, L.R. 2 Ch., at p. 481, Lord Chelms
ford, L.C., says:—

■The user which originated the right must also be its measure.
Graham, B., in Beaty v. Shaw (1805), 8 East 208, speak

ing of the right to enjoy or divert water, charged the jury that 
“every such exclusive right w'as to be measured by the extent 
of its enjoyment”; and his direction was upheld by the full 
Court.

In Calcraft v. Thompson (1867), 15 W.R. 387, Lord Chelms
ford, L.C., speaks of the easement of light in language which is 
applicable to an easement such as this, i.e., a right which is grad
ually ripening—and which after twenty years is absolutely ac
quired—and continues:—

When the full statutory time is accomplished the measure of the light 
is exactly that (neither more nor less) which has .been uniformly enjoyed 
previously.

This is the rule in this province. The headnote of McNah 
v. Adamson (1849), 6 U.C.R. 100, is as follows:—

The right which a party has acquired by twenty years* uninterrupted 
user to pen hack the water of a stream, in certain quantities, for the pur
poses of his mill, will be strictly confined to the right as actually excr-
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Robinson, C.J., in Bechtel v. Street, 20 U.C.R. 15, says at 
p. 17:-

The important question of fact is not how high the dam was for twenty 
years, but how high the water has been backed up on the plaintiff's land 
during that time.

Cain v. Pearce, 1 O.W.N. 1133, 2 O.W.N. 446, 1496, 3 0. 
W.N. 1321, 5 D.L.R. 23, is, I think, quite to the same effect.

From the above authorities I conclude that, even granting 
that the use of summer water, when it came down, is proved, 
the prescriptive right to use it is limited by the actual user 
(neither more nor less), and that to use it ill prolongation of the 
spring freshets is a different and more oppressive use, considering 
the season of the year and the right of the plaintiffs to cultivate 
their land. In Hall v. Swift, 4 Bing. N.C. 381, the right had 
been established by a long course of enjoyment, and the cesser 
during the dry season was only urged as an interruption de
stroying the right. It must be borne in mind that one of the ele
ments of a prescriptive right is, that the servient tenement shall 
be burdened with some right openly and continuously exercised, 
and that it cannot be gradually and insensibly increased: God
dard on Easement, 6th ed., pp. 398, 399. The exact point is, 
in my judgment, a narrow one, and the dividing line hard to 
draw.

But I think that the real answer in this particular case is, 
that the sort of user practised during the summers prior to and 
after 1886, and down to 1908, was merely to use such head as 
there ordinarily was—«ay five and a half feet—and to cease work
ing when that gave out, except after a heavy rain; and not, as 
has been done since, so to manage and conserve the water that 
a full seven-foot head could be maintained much longer into the 
summer than formerly.

I think the fair result of the evidence is, that the full use of 
the mill privilege prior to 1908 was confined to the time during 
the spring freshets, and that after they subsided the mill was 
worked with a lower head, and was suffered to be idle from time 
to time rather than injure the lands above it.

The time of the spring freshets has been variously stated. 
I think that the 15th May is a reasonable time to fix as 
that on which the spring freshets are over.

Upon the question of damages, I am not impressed with the 
idea that the plaintiffs have suffered to the extent indicated by 
their particulars or as deposed to before me. I have not been 
convinced that the trees have been injured. If they have been, 
their commercial value is trifling; and it was left for counsel 
to suggest that they had in these cases some other value to the 
plaintiffs or that the serious consequences argued for will neces
sarily follow.
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I think, also, that the plaintiff Thomas Cardwell is, to some 
extent, the author of his own damage; and that, while he has 
suffered, the defendant has not been shewn to be the source of 
all of it.

I do not set out in this judgment a detailed examination of 
the dispute over the effect of the making or closing of the cuts 
in ami north of the embankment, or of the old ditch and its con
tinuation into Mrs. McMullen’s property. I have, however, 
gone over it with care, and my judgment is against the plaintiff 
Thomas Cardwell and in favour of the defendant upon what was 
done and its effect.

The plaintiffs are entitled to some damages. It is hard to 
say just how much of the damage has been caused by the de
fendant’s action and how much would have naturally flowed 
from the wetness of the seasons.

Having regard to the circumstances in each case, the weather 
records, the time specified during which it is said damage oc
curred, including any detriment to the trees—and the want of 
any exact date of the real damage—I fix the damages of Thomas 
Cardwell at $100, of Benjamin Cardwell at $50, of Fitzpatrick 
at $75, and of Garvey at $75.

In addition to damages, the plaintiffs are entitled to an in
junction to restrain the defendant, after the cessation of the 
spring freshets or after the 15th May, whichever shall be the 
latest, and until the autumn freshets begin or until the 1st Novem
ber. whichever shall be the latest, from maintaining the water by 
his dam so as to overflow the embankment mentioned in his deed ; 
except that in the case of the plaintiff T. Cardwell the injunc
tion shall not extend so as to protect him from flooding occa
sioned by any cuts or openings beyond the north end of the em
bankment mentioned in the evidence.

The defendant had the right to stop the old ditch where it 
entered his land, and is entitled, under his conveyance from 
Read, to enter on and repair the embankment, and may, if he 
desires it, have it so declared, especially with reference to the cut 
or opening known on plan exhibit 12 as “B.”

As to the costs. While the plaintiffs succeed in their claim for 
an injunction and damages, they fail upon a most important part 
of their claim, namely, the assertion that the dam had been 
raised; and they have not proved their damages as set out before 
the trial. While, therefore, they are entitled to the general costs 
of the action other than those relating to the taking of Lobb’s 
evidence and the application therefor, I think that there must he 
deducted from these costs one-half of the counsel fees taxed 
against the defendants for the trial.

Judgment for plaintiff.



11 D.L.R.] Coixjl'houn v. Township op Fvm.erton. 469

COLQUHOÜN v. TOWNSHIP OF FULLERTON. ONT.

Ontario Supreme Court ( Appellate Division), Mulock, C.J.Ex., Itiddcll, S. C. 
Sutherland, and Leitch, JJ. February 3, 1913.

1. Highways (g IV A4—147)—Duty to keep in bepaib—Oiistructiox— —
OilJBUT BY ROADSIDE FRIGHTENING HORSE—'MUNICIPAL LIABILITY. Feb 3.

Tu permit n milkutand to Ik* constructed upon tlie highway for the 
loading of milk cans close to the travelled portion of the road, d<H*a 
not of itself constitute a breach of a municipality's statutory duty to 
keep the road in repair, so as to make it liable for injuries sustained 
hv a horse taking fright at the milkstand without coming into actual 
contact with it.

I Maxwell v. Township of Clarke (1879), 4 A.R. 490, and O’Xeil v.
Windham (1807), *24 A.R. 341, followed; Rice V. Toicn of Whitby 
(1898), 85 A.R. 191, distinguished.]

2. Highways (g IV D 1—*230) —Obstruction—Notice of—-Liability of 
MUNICIPALITY.

Notice of the existence of a milkstand close to the travelled portion 
of a highway is not suflicient to render a municipality answerable for 
damages sustained by a horse taking fright at it without actual con
tact therewith, where it appeared that the stand had liecn erected 
but two or three weeks before the injury without the knowledge of 
the municipal council or of the municipal officers other than the path- 
master, and it did not appear either that it was his duty to guard 
or remove the stand or to notify the municipal council of its existence.

Appeal by the plaintiff from the judgment of the Judge of Statement 
the County Court of the County of Perth dismissing an action 
in that Court, with costs to the defendant corporation and with
out costs to the third party, Clark.

The action was for damages for the loss of a horse, caused, 
as alleged, by reason of an obstruction at the side of a highway.

It. S. Robertson, for the plaintiff, argued that the learned Argument 
trial Judge took too narrow a view in thinking that actual colli
sion between the horse and the milk-stand must be shewn in 
order to fix liability on the defendants: Rive v. Town of Whitby 
(1804), 25 A.R. 101, 100. [Riddell, J., referred to Lawson v.
Atliston (1800), 10 O.R. 655.] The general rule governing such 
case is laid down in the head-note to Castor v. Corporation of 
Uxbridge (1876), 30 U.C.R. 113, which has been generally ac
cepted as a correct statement of the law. Reference was also 
made to Foley v. Township of East Flamborough (1890), 26 A.R.
43, 51 ; Ilowarth v. McGugan (1893), 23 O.R. 396; Kirk v. City of 
'/ "imilo (10(14), 8 O.L.R. TOO; Ihmichir v. Town <>f CornwJtll 
(1803), 23 O.R. 355, 360 (note a) ; Ilogg v. Township of Brooke 
(1004), 7 O.L.R. 273, 276; City of Vancouver v. Cummings 
(1012), 46 S.C.R. 457, a decision which shews that all cases of 
this kind are to be dealt with in connection with their peculiar 
circumstances.

Glyn Osier, for the defendant corporation and the third party, 
argued that the case, both as to its facts and the principles of law
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applicable to such facta, fell within Maxwell v. Township of 
Clarke (1879), 4 A.R. 4G0, 470, approved in O’Neil v. Windham 
(1897), 24 A.R. 341. The Rico case turned mainly on the want 
of notice—moreover, in that case the obstruction was on the 
travelled portion of the highway, as appears from p. 199 of the 
report.

Robertson, in reply.

February 3. Mulock, C.J. :—The facts of the case are as 
follows. At about 9.30 p.m. of the 11th October, the plaintiff was 
driving southerly on the Mitchell road, in an open buggy, and, on 
reaching the concession road, turned westerly. At the north-west 
corner, formed by the intersection of the two roads, was a pool of 
water about six inches deep; and, in order to avoid it, the plain
tiff drove along the southerly side of the travelled road, and close 
to a milk-stand standing on the road allowance, but a foot or two 
south of the travelled portion. The night was dark, and the 
plaintiff was unable to sec the milk-stand. The horse, however, 
saw it, was frightened by it, and shied to the right, whereby he 
broke his leg and had to be destroyed; and the plaintiff seeks to 
recover from the township damages for the loss of his horse.

The third part)', Clark, without authority from the township, 
placed the stand where it was at the time of the accident; ami 
the township, if responsible, claims indemnity over against him.

There is no evidence to shew that the horse touched the stand : 
and I accept the learned trial Judge’s finding of fact, that the 
accident was caused by the horse shying because of being 
frightened by the stand.

Mr. Robertson argued that the position of the stand in such 
close proximity to the travelled portion of the highway created 
a condition of nonrepair, and he cited Rice v. Town of Whitby. 
25 A.R. 191, as supporting his contention that, in the case of an 
obstruction to the highway, actual contact with it is not necessary 
in order to render the corporation liable. In that case, the third 
party was moving a house along a public street; and, not having 
completed the work during the day, left the house for the night 
standing on the part of the travelled portion of the street. The 
plaintiff was driving past the house in the evening, and, when 
close to it, his horse swerved to one side, throwing the plaintiff 
from his carriage and injuring him; and he sought to render the 
municipality liable. The Court of Appeal did not decide that the 
street was in a state of nonrepair, within the meaning of sec. 606 
of the Consolidated Municipal Act, merely because of the build
ing being moved along the street, or being allowed to remain 
upon it during the night; holding that it was lawful to move the 
building along the street, and that at most there was no liability 
on the part of the municipality until the building was brought to
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a standstill for the night, and until it became apparent that it 
was likely to become a dangerous obstruction; and that, even 
then, there was no liability unless the municipality had notice of 
the obstruction in time to guard or remove it. It was not neces
sary for the Court to decide, and it did not decide by that judg
ment, that such an obstruction, where it merely frightens horses 
and thereby causes damage, creates a condition of nonrepair, 
within the meaning of sec. 606 of the Consolidated Municipal 
Act.

On this point we are bound by Maxwell v. Township of 
Clarke, 4 A.R. 460, followed by O'Neil v. Windham, 24 A.R. 
841 ; and, following those eases, I am of opinion that the existence 
of the milkstand, off but close to the travelled portion of the 
road in question, did not, in itself, constitute a breach of the 
municipality’s statutory duty to keep the road “in repair.” Still, 
what is at one time a lawful, may grow into an unlawful, obstruc
tion of a highway, and perhaps be then properly construed ns 
creating a condition of nonrepair; and, if it be shewn that the 
municipality consented to its continuance when it became such 
unlawful obstruction, although the municipality was no party 
to its being originally placed there, still it might be liable: llarber 
v. Toronto R.W. Co. (1896), 17 P.R. 293; Castor v. Corporation 
of Uxbridge, 39 U.C.R. 113; Ilowarth v. McOugan, 23 O.R. 396; 
Rice v. Town of Whitby, 25 A.R. 191.

In the present case the evidence shews that the milk-stand, at 
the time of the accident, was a dangerous obstruction to the high
way; and the question is, whether the defendants can be held 
to have had such reasonable notice of its existence as to render 
them liable for not causing its removal. It was erected without 
the knowledge or consent of the defendants, and they were at no 
time aware of its existence. It had been in place two or three 
weeks. It may be assumed that the members of the council 
reside in different parts of the township, and that the meetings of 
the council arc held at intervals of several weeks. It is not shewn 
that any member or officer of the municipal council, except path- 
master Pridham, knew of the milk-stand being where it was at 
the time of the accident; and it is not shewn that he communi
cated its existence to any member of the council, or that it was his 
duty to guard or remove it. He did neither, and the council, 
neither collectively nor individually, had any knowledge of its 
« xistence.

I, therefore, fail to see how, under such circumstances, the 
defendants can be charged with notice which would render them 
liable for negligence in permitting the stand to remain where 
it was.

I, therefore, think the learned trial Judge was right in his 
disposition of the case, and that this appeal should be dismissed 
with costs.
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Sutherland and Leitcii, JJ., concurred.

Riddell, J. :—I can see nothing to justify us in reversing the 
Court below. An “obstruction,” a fixed structure by the road
side, away from the via trita, frightens a horse driven along the 
road—the horse shies and breaks his leg, the roadway not being 
out of repair.

Unless we are prepared to overrule Maxwell v. Township of 
Clarke, 4 A.R. 460, O'Neil v. Windham, 24 A.R. 341, and other 
such cases (which may be found referred to in Judge Denton’s 
valuable work on Municipal Negligence, pp. 83-85), we cannot 
give judgment for the plaintiff. While, speaking for myself, I 
am not satisfied with the reasoning or result of these cases, we 
cannot overrule them ; that must be done, if at all, by the Legisla
ture or a Court superior to us.

Appeal dismissed with costs.

CANADIAN AGENCY Limited v. TANNER.

Saskutcheiran Supreme Court. Trial before Haultain, CJ. April 16, 1913.

1. Municipal corporations (|IIE1—156)—Borrowing money—Induit
EON ESN—<VnSOLIUATINO BY-LAW COVERING CONSTITUENT BY-LAWS
—Taxpayers’ rights.

A city council has the jiower in consolidating by-laws under *«><• 
201) (r) of the <’ity Act (ch. 84, R.S.S. 11)09), as a mended by sec. 7, 
Statutes of Saskatchewan 1910-11, ch. IS, to provide for a higher 
rate of interest to he paid on consolidated stock of the municipality, 
than the aggregate amount of annual interest on such stock as pro
vided for under the constituent by-laws which authorized the issue 
of such atock; and a ratification of such consolidating by-law by the 
burgesses is mit essential to the validity of such increase in the rate of 
interest where the constituent by-laws had been previously ratified by 
the lnirgesaes.

2. Municipal corporations (JIIE—150)—Borrowing money—Indebt
eiinerr—By-law certified by Minister op Municipal Affairs, 
CONCLUBIVENE8S,

Under see. 207 of the City Act, R.S.S. 1909, ch. 84, the discretion 
g'ven to the Minister of Municipal Affairs to grant a certificate up- 
proving a city by-law authorizing the borrowing of money by the 
municipality, is absolute, and its validity cannot lie attacked in any

Action for the balance due on the purchase of stock issued by 
the plaintiffs, ns fiscal agents for the city of Saskatoon. 

Judgment was given for the plaintiffs.
T. P. Morton, for the plaintiff company.
If. W. Shannon, for the city of Saskatoon.
V. A. Irvine, for the defendant.

Haultain, C.J. :—In this ease the plaintiff company is the 
fiscal agent of the city of Saskatoon, duly appointed under the
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provisions of sec. 209 (g) of the City Act (sec. 7, eh. 18, of the 
Statutes of Saskatchewan, 1910-11). As such fiscal agent the 
plaintiff company is authorized to issue stock of the said city, 
to issue allotment letters and provisional scrip certificates to 
represent moneys paid on account of any stock pending the 
issue of the final certificate, and generally to conduct all busi
ness connected with the issue of stock, and the registration and 
transfer thereof.

On March 28, 1913, the defendant made application in writ
ing to the plaintiff company for the purchase of £200 of city of 
Saskatoon stock issued under the authority of by-law number 
563, of the city of Saskatoon, as amended by by-law number 
573. The correspondence in connection with this transaction 
is as follows:—

Saskatoon, Sask., Mardi "28, 1013. 
Messrs. The Canadian Agency, Limited,

Saskatoon, Saskatchewan.
Gentlemen,—1 enclose herewith my cheque for $48.(17 (£10) to apply 

on tlie purchase price of £200 of city of Saskatoon live i»er cent, consoli
dated stock, issued under by-laws Nos. 503 and 573, and 1 agree to pay the 
balance of the purchase price when 1 am notilled that a certificate has 
been issued.

Yours truly,
P. D. Tan neb.

P. D. Tanner, Esq. March 28th, 1913.
Secord avenue,

City.
Dear Sir,—We a'knowledge receipt of £10 ($48.07) and in pursuance 

of your application of to-day’s date, wo have issued certificate No. 250 for 
£200, city of Saskutoon 5 per cent, consolidated stock, issued under by
laws 563 and 573, and hold same at your disposal at this oflice.

We shall be glad if you will carry out your agreement and pay us 
the balance of the purchase price forthwith.

Yours faithfully,
Tub Canadian Agency, Limited,

Fiscal Agents for the city of Saskatoon.
Per W. Laidlaw.

Diet W.L.
Saskatoon, Sask., March 29, 1913.

Messrs. Canadian Agency, Limited,
Saskatoon, Saskatchewan.

Gentlemen,—I am in receipt of your letter of yesterday's date accept
ing my application for £200 city of Saskatoon five per cent, consolidated 
slock, and asking for payment of the balance of the purchase price.

Since making application for this stock I have ascertained that by-law 
No. 573 did not receive the assent of the burgesses. Such being the case 1 
refuse to accept the stock or pay anything further on account of the pur
chase price, and I request that you immediately return to me the de
posit of $48.67 made with niv application.

Yours truly,

SASK.
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Following the refusal of the defendant to complete the trails 
action, the present action was brought for the balance of the 
purchase price of the stock which had been issued to him. For 
the purposes of this action the following facts have been ad
mitted :—

1. That the corporation of the city of Saskatoon secured from the Min- 
ister of Municipal Affairs, in connection with by-laws No. 503 and 573 < f 
the said corporation, certificates under sees. 200 and 207 of the City A t 
of the Province of Saskatchewan, and that the said certificates were in 
due form.

2. That by-law No. 503 of the said corporation received three separate 
readings by the municipal council of the said corporation, as required !.y 
the said Act, and was finally passed on October 4, 1912.

3. That by-law No. 573 of the said corporation received three separ
ate readings by the municipal council of the said corjtoration and was 
finally passed on November 5, A.D. 1912.

4. That by-laws Nos. 428. 437, 438. 430, 440, 441, 442, 443. 462. 465, 
468, 473. 475. 476, 477. 478. 479. 480. 481, 483. 484, 485, 487, 520, 521, 523. 
540, 541, 554, 555, 556, and 557, of the corporation of the city of Sask
atoon, being the constituent by-laws of said by-law No. 563, were in due 
order and passed by the council of the said corporation as required by 
the said Act.

5. That such of the said constituent by-laws as required the approval 
of the burgesses, under the said Act, were duly approved of by the bur 
gesses of the said city.

6. That the Minister of Municipal Affairs issued his certificate in 
accordance with secs. 200 and 207 of the City Act in connection with < i-h 
of the said by-laws and the said certificates were in due form.

By-law No. 563 consolidated the amounts authorized to be 
borrowed under its thirty-two constituent by-laws, and provides 
for the issue of consolidated* stock therefor to the amount of 
£570,166 11s. lOd. sterling, to bear interest at the rate of four 
and one-lmlf per cent, per annum. It then goes on to make pro
vision for the redemption of the stock at maturity as follows 

4. There shall be levied annually upon the whole rateable proper! \ in 
the city of Saskatoon from year to year, beginning with the year 1912, 
and ending with the year 1901, in addition to all other taxes a rat-- *>r 
rates «ufiicicnt to raise the sum of twenty-five thousand, six hundred and 
fifty-seven pounds ten shillings sterling (£25,057.10) for interest and ' o 
the sum of three thousand nine hundred and nine pounds twelve shillings 
and eight pence (£3.909.12.-8) sterling, as and for a sinking fund to |uy 
the said debt on October 1, A.I). 1901, less such sum or sums in each \< ar 
as shall be available out of the proceeds of the special rates levied under 
the by-laws creating the debts which are included in the debt hereby 
created and less in each and every year an even proportion of the net 
revenue of the municipal waterworks system, applicable to waterworks in
terest and sinking fund under by-law’ numbered 442. above-mentioned a< 
collected in the immediate preceding year; and also less in each and every 
year an even proportion of the net revenue of the municipal electric light
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and power plant applicable to electric light and power, interest and sink
ing fund, under by-laws nunilieral 477 and 478, above-mentioned as col
lected in the immediate preceding year; such special rates shall be so levied 
that (including the proceeds of the special rates levied under the by-laws 
creating the debts which arc included in the debt hereby created and also 
the proportion of waterworks revenue and of electric light and power 
revenue above-mentioned) the amount to the credit of the sinking fund 
account shall always be at least equal to the sum of three thousand, nine 
hundred and nine pounds, twelve shillings and eight pence (£3,909.12.8) 
sterling, for each year beginning with the year 1913, together with in
terest thereon at the rate of four per cent, per annum compounded yearly, 
and that there shall be available for the payment of interest on the 1st 
days of April and October in each year at least the sum of twelve thou
sand. eight hundred and twenty-eight pounds, fifteen shillings (£12,828.15) 
sterling.

5, The rate of taxation to be imposed in each year for the purpose of 
paying the interest, twenty-five thousand, six hundred ami fifty-seven 
|K>unds, ten shillings (£26.657.10) sterling, and the sinking fund, three 
thousand nine hundred and nine pounds, twelve shilling# and eight pence 
(£3.909.12.8, sterling, to repay the capital délit at maturity shall Ik* such 
rate upon the total rateable property of the city of Saskabsm as shall pro
duce said sums, less deductions, if any, a# provided by clause four (4)

Shortly after by-law number 563 was passed, the city auth
orities discovered that, owing to the condition of the money mar
ket, it was necessary that the proposed issue of stock should 
bear interest at a higher rate than four and one-half per cent. 
An amending by-law, number 573, was accordingly passed by 
the council, and the rate of interest was thereby raised to five 
per centum per annum.

The contention of the defendant is that by-law number 573 
should have been submitted to a vote of the burgesses, under 
sec. 185 (r/) of the City Act, eh. 84. R.S.S., inasmuch as, by the 
increase in the rate of interest it imposes a larger burden of 
debt on the city than had benn previously authorized. This con
tention, to have any meaning, must refer to an increase in the 
aggregate amount of interest payable under the constituent 
by-laws which have all been ratified by the burgesses. It can
not be contended that the council had not the power to amend 
by-law number 563. See sec. 6 (45) of the Interpretation Act, 
eh. 1, R.S.S. 1 must, therefore, assume that the point at issue 
is, whether the council, without the ratification of the burgesses, 
when passing a consolidating by-law under sec. 209 (c), has the 
power to fix a rate of interest for the stock thereby created which 
would necessitate a larger annual amount of interest to be paid 
on the stock than the aggregate amount of annual interest pay
able under the constituent by-laws. In the absence of any in
formation or evidence on the subject, I must also assume that 
this is the effect of by-law 563 as amended. There is nothing
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before me to shew what rate of interest is provided for in tin- 
several constituent by-laws.

Section 209 (c) evidently contemplates the existence of sev
eral authorized by-laws creating debt. These constituent by
laws may provide for different rates of interest upon various 
sums of money borrowed and chargeable against the municipal
ity at large, or partly or wholly against certain portions of tin- 
municipality, and repayable within different periods. Is tin- 
council to make an elaborate mathematical calculation to ar
rive at the exact rate of interest required in order to meet such 
an objection as is raised in this case? The several provisions n 
lating to the issue of stock seem to leave it to the discretion of 
the council as to what interest the stock shall bear. (Secs. 209 
(b) and 209 (d) (c)). Section 209 (/) enacts that the provisions 
relating to stock “shall not operate to authorize an increase in 
the authorized amount of any loan except that in the case where 
stock is issued in exchange for debentures or other securities 
bearing a higher rate of interest than such stock, an additional 
amount of stock may be issued to make up the difference in 
the current saleable value between such debentures and stock." 
This section recognizes the obvious fact, that the rate of in
terest determines, to a great extent, the net value of the securi
ties on the money market, and it expressly authorizes what, hy 
a change in the current saleable value of the securities would 
amount to an increase in the authorized amount of a group of 
loans. The same thing takes place every time municipal de
bentures are sold at a discount, and no one would seriously con
tend that the municipal authorities should go back to the bur
gesses whenever a stringency in the money market necessitates 
the sale of authorized securities at less than par. That is prac
tically the position in the present case.

A consideration of the various sections relating to the issue 
of stock leads me to the opinion that an absolute discretion 
as to the rate of interest it should bear, is given to the council. 
The sections are not arranged logically and sec. 209 (b) should 
come after sec. 209(c) as it, in my opinion, applies to stock 
issued under the latter section. Section 209(d) provides for a 
special majority of the council in order to the exercise of the 
powers given by 209(c). This would not have been necessary 
if it had been intended that by-laws passed under that section 
should also be ratified by the burgesses. In the present case, 
each of the constituent by-laws has already been so ratified. 
The passage of the consolidating by-law does not in any way 
affect the provision for the levying of the annual rates provided 
for in the constituent by-laws. The several amounts required 
will be assessed and levied under each of the constituent by-laws 
according to the terms thereof, and in order to meet any in-
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creased amount of interest made necessary by the current sale
able value of the stock, provision is made in the consolidating by
law for a special rate for that purpose. This, in my opinion, is 
within the competency of the council. In the ease of a con
solidating by-law the terms for which the consolidated loan is 
made may be fifty years (sec. 209 (c) ), while the terms of repay
ment in the several constituent by-laws may be of varying 
lengths, but in no ease more than forty years (sec. 185 (:l)). 
The effect of this might be and probably would be to require a 
special assessment pending the maturity of the consolidated stork 
to make up the possible, or rather, the probable difference be
tween the interest resulting from the investment of the several 
sinking funds and the total interest payable on the stock. If 
all the constituent by-laws have already been ratified by the 
burgesses, can it be seriously argued in face of the special pro
visions of section 209(d) that the consolidating by-law must 
also be referred to the burgesses?

I will now assume for the sake of argument that the con
tention of the defendant is correct, and that the council should 
have obtained the consent of the burgesses to the consolidating 
by-law. The question then arises as to how far the objection 
is removed and the fault cured by the certificate of the Minister 
of Municipal Affairs given under secs. 2<Mi, 2<>7 and 208 of the 
City Act (ch. 84, R.S.8.).

200. The council of any city which ha* heretofore ami in pursuance of 
the authority of any law, authorizing such city so to do, passed, ami the 
council of any city which shall hereafter, in pursuance of the authority of 
this Act pass a by law for contracting a debt or incurring a liability, or 
for borrowing money, may apply to the Minister of Municipal Affairs for 
a certificate approving the by-law.

(2) No certificate shall be granted while any action or proceeding in 
which the validity of the by-law is called in question, or by which it is 
sought to quash it, is pending, nor until two months after the final passing 
of the by-law, unless notice of the application shall lie given in such man
ner and to such persons, if any, as the Minister of Municipal Affairs may

(3) The certificate may he in the following form:—
In pursuance of the City Act, the Minister of Municipal Affairs hereby 

certifies that the within by-law is valid and binding and that its validity 
i* not open to lie quest ioned in any Court on any ground whatever.

Dated this day of 19 .
(Seal.) ...................................................

Minister of Municipal Affairs.
-Mff. The (Minister of .Municipal Affairs may grant the certificates not

withstanding any defect or irregularity in substance or in form, in the 
proceeding*, prior to the final passing of the by-law or in the by-law itself, 
if in the opinion of the said Minister the provisions of the Act, under 
the authority of which the by law was assumed to be passed, have been 
substantially complied with.
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208. Every by-law approved -by the certificate of the Minister of Muni
cipal Affairs, and the debentures issued or which may thereafter be issued 
in conformity with its provisions, shall be valid and binding upon the city 
and upon the property liable to the rate imposed by, or under the author
ity of the by-law, and the validity of the by-law and of every such deben
ture shall not thereafter he open to question in any Court.

These sections are made applicable to consolidating by-laws by 
sees. 200(a) and 2090'). Assuming that the by-law is open 
to the objection which has been taken, is not the alleged defect 
cured by virtue of the certificate under secs. 207 and 208 ? Tin- 
alleged neglect to submit to the burgesses is a defect “in sub
stance in the proceedings prior to the passing of the by-law." 
“Defect" has been defined as “the fact of being wanting, or 
falling short, lack or absence of something essential to com
pleteness”: New English Dictionary; Tate v. Latham (1807), 
1 Q.B. 502, 66 L.J.Q.B. 351. Under sec. 208, by-laws num
bers 563 and 573, having been approved by the certificate of 
the Minister and the stock issued thereunder, are valid ami 
binding upon the city and upon the property liable to the rate 
imposed thereunder and their validity is not open to question in 
any Court. The discretion granted to the Minister by sec. 207 
is absolute. I do not know of any rule of construction which 
would limit the meaning of the words “their validity is not 
open to question in any Court."

A number of Ontario decisions were cited to me on this 
point: Alexander v. Howard (Township), 14 O.R. 22; Re 
Clark and Howard (Township), 16 A.R. (Ont.) 72; Confeder
ation Life v. Howard (Township), 25 O.R. 197; Sutherland v. 
Romney (Township), 26 A.R. (Ont.) 495, 30 Can. S.C.R. 495; 
Village of Georgetown v. Stimson, 23 O.R. 33. In connect inn 
with these authorities reference was made to secs. 185(d), 193 ami 
204 of the City Act. Owing to the substantial difference between 
the provisions of the Ontario and Saskatchewan statutory law. 
these cases do not lend very much assistance to the present 
discussion. The last case cited, Village of Georgetown v. Stini 
son, supra, is most in point, and if the reasoning in that caw- is 
correct, it applies a fortiori in the present case. The cases against 
the township of Howard were decided on other grounds and the 
effect of registration was not considered. The by-law in ques
tion was never published, and it was held in Alexander \ 
Howard (Township), 14 O.R. 22, that as the by-law had not 
been published, it did not come within the section of the On
tario Act which established the validity of a by-law, in case 
no application to quash it was made within three months next 
after its third puhlieation. It was also held that the by-law was 
void ln-cause it was passed irregularly, but further because it 
“was passed upon a subject and for a purpose, or for purposes 
in respect of which there was no power to pass such a by-law at
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all”: Confederation Life v. Howard, supra, per Ferguson, J., 
at 202. In the case of Sutherland v. Romney, supra, the town
ship of Tilbury had passed a by-law which assumed to impose a 
burden, in connection with certain drainage works, on the lands 
of the appellants situated in the township of Romney. To give 
effect to the Tilbury by-law the township of Romney passed the 
by-law which was the subject of the action. On appeal, the 
Supreme Court held that the township of Tilbury had no juris
diction to charge lands in Romney for the particular works in 
question, the works were not drainage works within the meaning 
of the Act, and that the lands of the appellants were not liable 
to a special assessment therefor, and that the registration of 
the Romney by-law was ineffectual and void, and imposed no 
lien upon the appellant’s lands. Mr. Justice Gwynne, who de
livered the judgment of the Court, said that the Tilbury council 
had no more jurisdiction to charge lands in Romney for the work 
mentioned in the by-law than they had to charge lands in any 
township on the other side of the River Thames.

Here we have a by-law dealing with a subject within the 
jurisdiction of the council, and an alleged substantial defect 
which, as I have already stated, is in my opinion cured by the 
certificate of the Minister. The whole object of the sections pro
viding for that certificate would he lost if, in spite of the clearest 
and widest language to the contrary, the validity of the by-laws 
we are discussing could be open to question in this or any other 
Court. The object of this legislation was to put municipal stock 
and debentures upon a stable basis and thus to enable muni
cipalities to go into the money markets of the world with un
questionable securities. This, in my opinion, has been accom
plished in the present case.

There will he judgment, therefore, for the plaintiffs for 
$924.64, with their costs of the action.

Judgment for the plaintiff.

HUDSON v. SMITH'S FALLS ELECTRIC POWER CO.

Ontario Supreme Court (Appellate Divirion). Meredith. C.J.O., Maelaren, 
Magee, ami Ilodginn, JJ.A. May 5, 1913.

1. Appeal (IVITMfl—457)—JuiT rixnixo — Insufficiency — Specific
QUESTIONS ANSWERED DT GENERAL FINDING.

The flo*wer« of a jury to que«tion* put to them by a judge, mu*t 
l*‘ »uch that, having regard to the evidence adduced, the court can 
«ay that there in evidence to aupport their finding, and that that evid
ence di«clo«e« a ground of legal liability, and where neveral queationa 
rejecting definite and upecific poanible acta of negligence of a certain 
kind are put by the judge, and the jury find negligence of that kind 
generally, a new trial will lie ordered.
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Appeal by the defendants from the judgment of Suther
land, J., upon the findings of a jury, in favour of the plain
tiffs, in an action for damages arising from injuries sustained 
by the plaintiff Elizabeth Hudson by coming in contact with a 
broken live wire of the defendants upon a street in the town 
of Smith’s Falls. The plaintiff Elizabeth Hudson was awarded 
$800 damages, and the plaintiff Henry Hudson, her husband, 
$500 damages.

A new trial was ordered.
('■ A. Moss, and II. .1. Lavtll, for the defendants.
I). L. McCarthy, K.C., for the plaintiffs.

The judgment of the Court was delivered by
IIodgink, J.A. :—The respondent Elizabeth Hudson is found 

by the jury to have met with an accident by the negligence of the 
appellants, which negligence is, according to the answer to ques
tion 2, “insufficient inspection of service wire.” There was 
evidence that the electric light service wire, running into 
Captain Foster’s house, broke, and fell upon the street, and that 
the respondent Elizabeth Hudson, while walking along the street, 
came in contact with it and received a shock affecting her health 
and bringing on a miscarriage. There was a considerable dif
ference among the witnesses called as to whether the wire broke 
on Saturday night or on Sunday night, the 19th or 20th March, 
1910. Mrs. Hudson placed it definitely on Saturday night, 
while Captain Foster was certain it was on Sunday night. Doth 
related circumstances which rendered the true date a question 
of considerable doubt, but no question was put to the jury on 
the subject.

If the accident happened on Saturday night, the appellants 
did not render the wire harmless until Sunday night; whereas, 
if it occurred on Sunday evening, they attended to it that night. 
It was upon the question of negligence in*this regard that the 
pleadings were framed and the case opened.

The Bell Telephone Company having been brought in as 
third parties, evidence was given throughout the trial upon 
much larger questions, namely, the cause of the break, the condi
tion of the service wire, of the main street wires of the appel
lants and those of the Citizens Company and the Bell Telephone 
Company. In adition, the stretching by the latter company of 
a cable along the street, and the inspection by each of the other 
companies of that work, as well as their care and attention to 
the various wires, was gone into.

The learned trial Judge consequently allowed the respond
ents. after the evidence was closed, to amend their statement 
of claim by alleging that the appellants were negligent in allow
ing one of their wires to break—in addition to the negligence



11 D.L.R.] Hudson v. Smith’s Falls E. P. Co. 481

originally charged, i.e., that after the break the electric wire 
was allowed to remain on the street.

In his charge to the jury, the learned Judge went very fully 
into the facts in evidence ; and, had the jury followed his direc
tions, the case would be much clearer than it is put in the 
answer which they gave. After finding that the appellants were 
guilty of negligence causing the accident, the jury defined the 
negligence as “insufficient inspection of service wire.” There 
are several possible explanations of this answer if the charge of 
the learned Judge is examined. The following matters were 
pointed out by him :—

At p. 232, the learned trial Judge said: “If the plaintiffs 
shew that the defendant company allowed their wire to get out 
of repair, or by lack of proper inspection were negligent, then 
the defendant company would be liable. If, on the other hand, 
it is shewn by the evidence that it was the cable of the Bell 
Telephone Company which caused the accident, and the defend
ants could not, by reasonable inspection and oversight which 
they should have exercised, have discovered it in time, then, it 
may be, you will come to the conclusion that the defendant com
pany are not liable, that the cause of the accident was the mis
conduct of the Bell Telephone Company. But, even if it were 
caused by the cable of the Bell Telephone Company, or in some 
way that you cannot see a primary blame to be placed upon the 
defendant company, and it appears in a satisfactory way to you 
from the evidence, or you can reasonably deduce it from the evi
dence, that, after the defendant company’s wire was broken, 
the matter was brought to their attention, or such a time 
elapsed that they should have discovered it, and that in the 
meantime they did not repair it promptly, and the injury oc
curred, then, even though the Bell Telephone Company’s cable 
did cause the break, it might be that you would come to the 
conclusion that, owing to the dilatoriness—if there was such— 
of the defendant company in failing to repair the trouble after 
they were told of it, or after they should have discovered it, 
they would be liable.”

And at p. 240 he said: “The plaintiffs also say that, in 
any event, if the defendants had been watching and inspecting 
as they should, the possibility or probability of the break would 
have been apparent, and could have been avoided, and should 
have been. And then they say that, in any event, the defend
ants had opportunities to learn of the defect in time to have 
prevented the accident.”

At p. 245 he said: “If it occurred through a defect in the 
wire, through age or otherwise, through lack of proper insula
tion or anything of that sort, and you find that that is the 
cause of the breaking; if it occurred because the Bell Tele- 
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phone Company’s cable had got in such a position that it might 
break it, and the defendant company, by the exercise of proper 
precautions and reasonable inspection, could have discovered 
that and rectified it before the break occurred; if, in any of 
these ways, you think the wire broke—these are ways which 
may appear to you to be properly developed in or deducible 
from the evidence—the defendant company may, in your opin 
ion, be properly made liable for the breaking of the wire, and 
that is negligence which you would hold them liable for.”

At p. 248, he said: “In that connection you will have to 
determine whether the defendant company's wire was properly 
insulated at the point where it came in contact with the wire 
of the Citizens Company. And, in considering all this, you 
will have to determine where these wires were situated, the 
wires of the respective companies, and how close they were to 
each other.’1

In discussing question 2, the learned trial Judge thus in
structed the jury: “If so, what was the negligence? Was it 
lack of inspection of the wire, was it through leaving a win- 
up that was not strong enough, was it through lack of inspee- 
tion of the situation and the nearness of the Bell Telephom- 
Company’s cable—if you think that is the case—or what was 
the negligence of the defendant company? If there is one act 
of negligence, set it out there; if there is more than one act of 
negligence, set them out.”

It is, therefore, clear that there were six points that the jury 
were asked to consider, involving lack of or careless inspection 
as an element of negligence. They were, in regard to the wire, 
its age, its strength, its insulation, its proximity to the Bell 
Telephone Company’s heavy cable, its nearness to the Citizens 
Company’s wire—which is said not to have been properly insu
lated—and the prompt discovery and removal of it after it 
fell.

If the accident happened on Saturday night, then negli
gence in inspecting the wire, in the sense of not having an effi
cient watch for dangerous and possible accidents therefrom, 
would be enough, apart from any antecedent neglect on the 
other five points; whereas, if it happened on Sunday night, the 
answer might refer to this kind of negligence, the less flagrant, 
or to any one of the other kinds of inefficient supervision.

The jury may have known what they meant ; but this is not 
sufficient. Their answer must be such that, having regard to 
the evidence adduced, the Court can say that there is evidence 
to support their finding, and that that evidence discloses a 
ground of legal liability. In this respect the appellants have a 
right to complain, especially in view of the sharp conflict among 
the witnesses as to the night of the occurrence and to the fact
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that throughout the trial the appellants, so far as the respond
ents were concerned, had their attention fixed on the one issue 
raised by the pleadings, and dealt only with the other points 
so far as they afforded an answer to the defence of the third 
parties.

Upon one of the charges of negligence—and the one perhaps 
most forcibly presented—a learned Judge has, in Roberts v. Bell 
Telephone Co., 10 D.L.R. 450, 4 O.W.N. 1099, expressed the 
opinion that there is no duty to inspect wires periodically for 
the purpose of seeing that other wires have not been improperly 
placed in undue proximity. This, if correct, is an additional 
reason for ascertaining the exact meaning of the answer to ques- 
tion 2.

I do not think it is unreasonable, under these circum
stances, to insist that the answers of the jury should be clear 
and intelligible in order to support their verdict: Clarke v. 
Rama Timber Transport Co. (1885), 9 O.R. 68; Stevens v. 
Grout (1893), 16 P.R. 210; Cobban v. Canadian Pacific R.W. 
Co. (1895), 23 A.R. 115.

I think there should be a new trial ; the costs of the former 
trial and of this appeal to abide the result.

Judgment accordingly.

PETIPAS v. MYETTE.
y ova Scotia Supreme Court. Sir Charles Totcnshnid, C.J., and Russell, and 

Drysdale, JJ. April 12, 1913.

1. Easements (SIC—20)—Right-of-way as appurtenant—Highway be
tween DOMINANT AND SERVIENT ESTATES—TERMINUS A QUO.

The fact that a highway intervene» between the dominant and the 
servient estate is not a bur to the existence of a right-of-w’ay as an 
easement.

2. Evidence (8XTIE—945)—Prescriptive way—Sufficiency of evid
ence TO KSTAHLISH.

A claim of continuous user relied ujion as creating a prescriptive 
right-of-way across lands, is negatived by evidence that a fence had 
stood at one end of the way for 12 years, over which persons using the 
way had to climb, although a gate was maintained at the opposite 
end of the way for the convenience of the owner of the servient estate, 
ihat the way varied greatly as to locality, and that in several differ
ent years before the bringing of action, the servient owner had plowed 
the locus in quo and sowed grain thereon. (Per Townshend, C.J., and 
Drysdale, J.)

Action claiming damages for trespass in breaking and en
tering plaintiff’s land and destroying his fence thereon.

Defendant denied the trespass alleged, and said in the alter
native, that, at the time of the alleged trespass, there was of 
right a common and public highway over the said land of the
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plaintiff, for all persons to go and return on foot at all times of 
the year at their free will and pleasure, from a certain point 
at or near the dwelling-house of the defendant to the public 
highway leading from Antigonish to the Strait of Canso, and 
the acts complained of, if done at all, were a user by the defend
ant of the said highway, and were necessarily done in using the 
said way.

The cause was tried before Graham, E.J., who gave judg
ment as follows :—

Graham, E.J. :—The plaintiff’s farm at Tracadie, at the 
point of dispute, lies between the public highway and the Inter
colonial Railway.

In this action for trespass upon these lands the substantial 
question is, whether the defendant has acquired by prescrip
tion a right of way about 480 feet long across this land.

In my opinion he has not done so. He lives on the other 
side of this highway, and his place is separated from the alleged 
private way by the highway in question. It lacks a terminus 
a quo. Then, for the last 12 years, the plaintiff has fenced along 
the highway, and there is no gate which the defendant could 
use to get from the highway to the railway. Persons using it 
get over the fence. There is a gate on the railway, but the plain
tiff says that the gate is for his place.

For three years, commencing seven years before action, the 
plaintiff ploughed this field, and across the alleged way, and 
sowed grain on it all.

The way has been used by anyone who wishes to take a short 
cut to the railway or in going to church.

It has varied a good deal as to locality.
I think the alleged right of way is not established.
Judgment was given in plaintiff’s favour for one dollar 

damages.
The defendant appealed from the foregoing judgment, and 

the appeal was dismissed.
A. A. Mackay, K.C., for defendant, appellant.
C. J. Burchett, K.C., for plaintiff, respondent.
Sir Charles Townshend, C.J. :—After a careful perusal of 

the evidence in this case, I have come to the conclusion the 
learned trial Judge was right in both of the grounds on which 
he decided. First, that no terminus a quo had been shewn, and 
secondly, that no prescriptive right of way has been proved.

The highway was between the defendant’s house and the 
field through which the right of way is claimed. This creates at 
once a break in the path on which the claim is made. The right 
must exist, if at all, as appurtenant to defendant’s lands, and 
must therefore extend directly to them, which it does not. Apart
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from this the evidence fails to shew that continuous user in the 
same track which is necessary to be proved to establish a right 
of way by prescription. Brett, L.J., in De la Warr v. Miles, 17 
Ch. D. 535, at 593, says :—

I think it is necessary for the defendant to shew that the right was 
exercised year by year, and that if, as regards some parts of the inter
mediate period, he failed to shew that the right has been exercised, he 
would not prove that which lies upon him under the statute.

The learned Judge must have taken this view, and while 
there may be some contradictions, there is evidence to justify 
his conclusion, or, rather, defendant has failed to supply evid
ence to shew such a constant exercise of the right claimed. No 
doubt, as appears from the evidence, this path has at times been 
used by all the people in the neighbourhood as a short cut to 
the railway or church, but there is nothing to justify the con
clusion that there is a public path or roadway across plaintiff’s 
land. It is not indeed so pleaded, and if it had been, there 
should have been much more testimony to shew a dedication 
by the plaintiff, or his predecessors, in title.

In Attorney-General v. Esher Linoleum Co.f [1901] 2 Ch. 
647, at 650, Buckley, J., says :—

You cannot acquire a right of public way under the Prescription Act. 
If you want to acquire a right by prescription, you must go back to 
the time of Richard !.. to the time before legal memory. In most of 
these cases dedication, it is true, is proved by user, but user is but the evi
dence to prove dedication. It is not user, but dedication, which consti
tutes the highway, therefore what always has to be investigated is whe
ther the owner did, or did not, dedicate certain lands to the use of the 
public.
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Reference may further be made to the judgment of Moss, 
C.J.O., in the case of Macoomb v. Town of Welland, 13 O.L.R.
335.

On the question of terminus a quo, the whole subject is dis
cussed with the authorities in Gale on Easements, 8th ed., 14 
and notes. In the latter, the editor speaking of easements in 
gross, says:—

But there is no case (except, perhaps, Senhouse v. Christian ( 1787), 
1 T.R. 500) which supports the position that there may be private, or 
prescriptive, easements in gross.

The reasoning in Ackroyd v. Smith (1850), 10 C.B. 164, and 
the allied eases is distinctly opposed to the contention, and the 
judgment in Rangcley v. Midland Railway Company (1868), 
L.R. 3 Ch. 310, is an authority on the other side.

For these reasons, I am of opinion this appeal should be 
dismissed with costs.

Dbysdale, J. :—I agree that the appeal herein ought to be Drywuie. j. 
dismissed, but I wish to base my opinion on the sole ground
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The mere fact that the alleged easement began across the 

public highway from the alleged dominant tenement, does not
Petipas create, in my mind, an obstacle to recovery.

I do not think, either on principle or authority, there is any-
Dry «dale, J. thing in this point that alone should defeat recovery, and in so 

far as the learned Chief Justice bases his opinion on this point. 
I respectfully dissent. I agree, however, in that part of the 
learned Chief’s opinion, which holds that there is an absence of 
the necessary proof to create a right to the use of the foot
path in question.

The appeal should be dismissed with costs.

Russell, J. Russell, J. :—I concur in the result, but I think that there 
was a sufficient terminus a quo, and that the intervention of the 
public highway wrould not prevent recovery.

Appeal dismissed.

SASK. CRAPPER V. CANADIAN PACIFIC R CO. and THE REGINA CARTAGE 
CO., Ltd.

s. c.
1913

8askatcheiran Supreme Court, Johnstone, J. May 20, 1913.

May 20.
1. Appeal <9 III F—95)—Notice of—Extension of time fob givixo — 

Mistake of solicitor not ground fob.
The mistake of a party's solicitor in giving notice of appeal from 

the District Court one day too late i* not a sufficient ground under 
the Saskatchewan practice for granting an extension of time for 
serving such notice.

[Re Coles and Ravcnshrar, [1907] 1 K.B. 1, followed.]

Statement Application made on behalf of the plaintiff for an order 
extending the time for the giving of notice of appeal from a 
judgment of the Judge of the District Court of Regina in favour 
of the defendants, on the ground of inadvertence on the part of 
the solicitor in the service of the notice one day too late.

The application was refused.
W. A. Bcynon, for appellant.
P. //. Gordon, for respondents.

Johnstone, J. Johnstone, J. :—There are no special circumstances shewn 
on this application. As far as this motion is concerned I venture 
to say the practice is for the present settled by the decision 
in lie Coles and llavcnshear, [1907] 1 K.B. 1. In this case it 
was held that a mistake made by a solicitor seeking an extension 
of time was not a sufficient ground or reason for extending it.

The practice seems to be widely different in Ontario: Boss
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v. liobcrtson, 7 O.L.R. 464, and perhaps in Alberta: see Hill 
v. Bands, 9 W.L.R. 274. No matter how much I might feel dis
posed to grant this application, the authorities, in my opinion, 
are against it.

The application is therefore refused.

Application refused.

CAVENDISH v. GASSON.

Alberta Supreme Court, Beck, J. May 27, 1913.
1. Judgment (8 IA—)—«Motion fob — Failure to comply with order

FOB SECURITY FOB COSTS—ADJOURNMENT.
A motion to strike out defendant’s appearance and to enter sum

mary judgment against him cannot be proceeded within the face of 
an order against the plaintiff to give security for costs although the 
order was made after service of the notice of motion for judgment, 
hut the motion may be adjourned until the security order shall have 
been complied with or vacated.

Motion by plaintiff for judgment.
C. B. F. Mount, for plaintiff.
C. Y. Weaver, for defendant.

Reck, «I. :—A motion for security for costs came before the 
Master. It was adjourned, the solicitor for the plaintiff stating, 
as I understand him, that he wished to ascertain whether the 
plaintiff had not property within the jurisdiction and thus 
furnish an answer to the defendant’s application, the plain
tiff admittedly residing out of the jurisdiction. The plaintiff’s 
solicitor at the same time stated that he was preparing to make 
an application to strike out the appearance under rule 103 (Eng. 
Or. 14). This latter motion came on before the Master at the 
same time as the adjourned motion for security for costs. The 
Master holding that the motion for judgment was opposed and 
therefore could not be heard by him, adjourned it for hearing 
before the presiding Judge in Chambers on the next regular 
day for Judge’s Chambers. This, undoubtedly, was the right 
course. He heard the motion for security for costs, which was 
opposed only by the affidavits upon which the motion for judg
ment was founded. He reserved judgment and it turns out 
made an order for security on the day preceding the next re
gular day for «Judge’s Chambers on which the motion for judg
ment came before me. IIis order was the usual order staying 
proceedings until security should be given.

In face of this stay I can do nothing but adjourn, as I do, the 
motion for judgment sine die to be brought on for hearing upon 
two days’ notice after the order for security is complied with. 
Had the plaintiff upon the motion for security for costs asked 
for leave to cross-examine the defendant upon his affidavit, I
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think he would have been entitled to leave as of course, and if 
on the examination he had got such admissions from the defen
dant as to shew that he had no defence, the motion for security 
would have been dismissed : Dc St. Martin v. Davis cl* Co. (1884), 
W.N. 86.

The plaintiff not having taken this course the Master had 
before him only two contradictory affidavits and it seems to 
me could do nothing else than order security. Ilis order being 
effective when the motion for judgment came before me 1 can 
do nothing but adjourn it as I have already done.

It appears that the settled practice in England is that laid 
down in Banque des Travaux v. Wallis (1884), W.N. 64, and 
Gottliet v. Geiger (Bucknill, J., and C.A. 1905), referred to in 
Ann. Prac. 1912, p. 1155, namely, that where a motion for 
judgment is only pending or contemplated when the motion for 
security comes on for final hearing, security should be ordered 
only to an amount sufficient to cover the costs of defence up to 
and including the motion for judgment with leave to the de
fendant to apply to increase the amount if the motion for judg
ment is not brought on within a limited time or fails.

Perhaps it would be convenient to modify this practice so 
as to provide in the same order for the amount of the increased 
security to be given in these events.

Motion adjourned sine die.

STARRATT v. WHITE.

Nova Scotia Supreme Court, Sir Charles Totcnshcnd, C.J., and Russell, 
Drysdalc, and Ritchie, JJ. April 12, 1913.

1 Appeal (8 VIII—345)—Discretionary matters—Interference with. 
The Supreme Court of Nova Scotia will not interfere on appeal 

with the exercise of discretion of a county judge, acting as a Master 
of the Supreme Court, on a discretionary question of practice, except 
when an error in principle appears.

2. Appeal (8 VIII—345)—Matters of discretion — Abuse of — Dis
allowance of interrogatories subject of cross-examination or
DEMAND OF PARTICULARS.

No abuse of discretion by a county judge, acting ns a Master of the 
Supreme Court, sufficient to justify interference by the Supreme Court, 
is shewn by the disallowance of interrogatories propounded by the 
defendant to the plaintiff relating wholly to matters necessary for 
the plaintiff to prove in order to succeed in the action, which* were 
essentially matters for cross-examination, and the nature of which 
could have been obtained by a demand for particulars.

[Peek v. Itay, [1894] 3 Ch. 282; Marriott v. Chamberlain, 17 Q.H.D. 
154; Kennedy v. Ihtdson. [1895] 1 Ch. 334, and Attorney-General v. 
Gaskill. 20 Ch.D. 519, referred to.]

Appeal from an order of the Judge of the County Court for 
district No. 3, refusing an application made on behalf of defen-

Statement
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dant for leave to administer certain interrogatories to plain
tiff, and refusing to order that plaintiff answer said interroga
tories as prescribed by 0. 30, rr. 8 and 25, of the rules of the 
Supreme Court.

The action was brought by plaintiff who was engaged in the 
business of buying, selling, and shipping apples, against defen
dant, a dealer in fruit and general produce, residing at New 
York, in the State of New York, claiming damages for breach of 
a contract whereby plaintiff, by letters and telegrams, entered 
into a contract with defendant for the purchase of 5,000 barrels 
of apples to be delivered F.O.B. steamer at Halifax, at the price 
of $2.50 per barrel.

Plaintiff alleged that he purchased the apples and prepared 
them for shipment in accordance with the terms of the con
tract, and offered them for delivery to defendant, but defendant 
refused acceptance and made a breach of the contract.

Defendant denied the making of the contract as alleged, the 
purchase and preparing for shipment of the apples, the offer 
for delivery, and further, that the apples, if offered for deliv
ery, were not so offered within the stipulated time, and that 
they were in bad condition and not up to the standard stip
ulated. The interrogatories disallowed related to the parties 
from whom plaintiff purchased the apples in question, the dates 
of purchase, date and place of delivery, and the disposition 
made of the apples after the alleged failure of defendant to 
take delivery.

D. Owen, for defendant, appellant.
C. J. Burchell, K.C., for plaintiff, respondent.

The judgment of the Court was delivered by
Townshend, C.J. :—This appeal is of a class which should Tomuhend. c.j. 

be discouraged, involving, as it does, only a question whether 
the County Court Judge, acting as a Master of this Court, pro
perly exercised his discretion in a point of practice. All auth
orities agree that, unless he has erred in principle, the Court 
will not interfere on appeal. I make this observation because, 
in my opinion, the action is of a very simple character, for the 
breach of a contract, the particulars of which contract have al
ready been furnished to defendant, contained in letters and tele
grams. I further think that examination by interrogatories was 
entirely unnecessary, and is applying an expensive procedure, 
not intended for the simple issues in this casfc. Moreover, all that 
is wanted by defendant could have been obtained by a demand 
for particulars, and if refused, then there might be some reason 
for this application. I find the English authorities in line with 
what I have said on the subject of such appeal: see Peek v. Hay,
[1894] 3 Ch. 282. The result of such an appeal as this is to
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N.S. largely increase the costs to one or the other of the parties 
without any adequate return for the expense involved. On 

1913 examination of the pleadings I can only find one, the 7th de-
---- fence, to which the interrogatories disallowed were relevant,

Starratt that is t0 say ._

White. The defendant denies that the plaintiff purchased said apples and
------ prepared them for shipment in accordante with the terms of said alleged

Townahend. 0.3. contract< or at a„.

The disallowed interrogatories 1 to 7 all relate to this sub
ject, that is to say, whether the plaintiff purchased the apples, 
the dates of the purchases, and the persons from whom they 
were purchased, with the prices and varieties, and particulars 
as to plaintiff’s disposal of the apples purchased, when defen
dant failed to take them.

Now it is very clear that plaintiff in order to succeed in this 
action would be obliged to prove that he purchased and prepared 
for shipment, in accordance wdth the contract set out, the 5,000 
barrels of the kind contracted for, otherwise he must fail. Tin- 
burden of that issue was on plaintiff, not on defendant, and the 
answers to such interrogatories could not assist, or rather were 
not necessary to enable defendant to make out his defence. The 
question was in fact a cross-examination of the plaintiff, and as 
I understand the practice, such will not be permitted in interro
gatories. Again, the answer to the 8th, 9th, 10th, 11th, and 12th 
interrogatories allowed would, in ray opinion, supply all the in 
formation to which defendant was entitled. If, in answer to 
the 8th interrogatory, plaintiff gave the place and date where 
he offered delivery of the 5,000 barrels, and the steamer, and whe
ther inspected, I should think that defendant should be in a 
position to meet any untrue statement in that respect at the 
total.

Turning for one moment to the authorities, it will appear 
that interrogatories must be confined to facts which are relevant 
to some question in issue between the parties : Marriott v. Cham
berlain, 17 Q.R.D. 154. In Kennedy v. Dodson, [1895] 1 Ch. 
334, Lord Herschell, L.C., at 338, says : “I entertain a strong 
opinion that interrogatories of this description, unless they are 
strictly relevant to the question at issue in the action, ought to 
be rigorously excluded”; and A. L. Smith, L.J., at 341, says:—

The legitimate use, and the only legitimate uae, of interrogatories is 
to obtain from the party interrogated admission of the facts which it is 
necessary for the party interrogating to prove, in order to substantiate his 
case, and if the party interrogating goes further, and seeks, by interrogi 
tories, to get from the other party, matter which it is not incumbent on 
him to prove, although such matter may indirectly assist his case, the in 
terrogatories ought not to be allowed.

In this same case it is also laid down that interrogatories, in
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the nature of cross-examination should not be allowed. In the ease 
of Attorney-General v. Gaskill, 20 Ch.I). 519, the Court affirms 
the same principles in regard to the object, an intent to which 
interrogatories should be allowed.

In view of these decisions, I am not prepared to say that the 
Master wrongly disallowed the interrogatories mentioned. It 
was a matter for the exercise of his sound discretion, and I can
not see that he was violating any rule or principle in its exer
cise. As already intimated, in my opinion, it was an unneces
sary use of the power conferred by order 30, only calculated to 
add expense, when all the information could have been ob
tained in a simpler way. Still less was there any justification 
for this appeal, which should be dismissed with costs.
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Appeal dismissed.

LEONARD v. KREMER. CAN.
(Decision No. 2.)

Supreme Court of Canada. Sir Charte* Fitzpatrick, C.J., Davie*, Idinijton, 
Duff, Anptin, and Brodeur, JJ. April 7, 1913.

1. Damages (8 I IIP 2—348)—Breach of contract—Sale of goods—De
lay IN DELIVERY—PURPOSE OF PURCHASE KNOWN.

Where the seller of a boi". r and attachments agrees to deliver at a 
certain time, and at the time of the agreement of sale knows the pur
pose for which the buyer is purchasing and that prompt delivery is 
essential and subsequently before the date for delivery is warned by 
the buyer of the necessity for prompt delivery, and where the goods are 
shipped twenty days later than the date agreed upon and there is addi
tional delay because one of the essential attachments had not been 
shipped at all ami another of them was a misfit, the seller is liable in 
damages, but such damages must not exceed a reasonable assessment.

[Leotuird v. Kremer (No. 1), 7 D.L.R. 244, affirmed with a reduc
tion of damages, by an equally divided court.]

2. Evidence (8 UK—311)—Onus — Sale of goods — Saving proviso
“IF UNABLE TO DELIVER PROMPTLY."

Where a written contract for the sale of goods contains a clause for 
delivery on a certain date with a proviso that “if for any reason the 
seller may lie unable to till the order or deliver the goods at the time 
stated, the buyer will not in any way hold the seller responsible for 
damages,” the onus is upon the seller, in case of failure to deliver 
promptly to establish his inability to deliver at the stated time.

[Leonard v. Kremer (No. 1), 7 D.L.R. 244. affirmed with a reduc
tion of damages, by an equally divided court.]

S.C.
1913

April 7.

Appeal by the plaintiffs F. Leonard & Sons from the judg- statement 
ment of the Supreme Court of Alberta, Leonard v. Kremer (No.
1), 7 D.L.R. 244, 4 A.L.R. 152, allowing the defendant’s appeal 
from the dismissal of his counterclaim. The present appeal was 
allowed by reducing the amount allowed in respect of the coun
terclaim.
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O. S. Gibbons, for plaintiffs, appellants.
II. Mellish, K.C., for defendant, respondent.
Sir Charles Fitzpatrick, C.J.:—I agree with Mr. Justice 

Idington. The damages incurred by reason of the breach of 
the contract to deliver “the boiler complete and all fittings” 
are, in my opinion, fully covered by the amount awarded by the 
trial Judge. That amount adequately compensates the respon
dent for all the damages which, in view of the terms of the con
tract, can fairly and reasonably be considered as having been 
in contemplation of both parties as the probable result of the 
breach, and that is all that he is entitled to. The judgment ap
pealed from proceeds on the assumption that the respondent is 
entitled to be compensated for loss of custom or of business pro
fits, and 1 do not think it can be reasonably assumed the parties 
had in contemplation that a claim for such damages would arise 
from a breach of this contract. I would allow the appeal with 
costs.

Davies, J. :—I concur with the reasons and conclusions of 
my brother Anglin.

Idington, J. :—The appellants, who are manufacturers of 
engines and boilers at London, Ontario, received from respon
dent an order signed by him dated February 28, 1910, us a 
result of negotiations through their Calgary agent, which is sub
stantially as follows:—

Sirs,—You will manufacture for the undersigned and deliver on cars 
at Calgary, Alta., on or about the 28th of April, 1910, one . . boiler 
complete with all fittings . . . which the undersigned agree to re
ceive and pay you therefor the sum of seven hundred and forty-four dol
lars . . . cash in hand when ready to ship, $300. . . . The above 
goods to be shipped ... to Innisfail, Alberta ... at the risk of 
the undersigned, on or about the time above mentioned ; but if for any 
reason you may l>e unable to fill this order or deliver the goods at the time 
stated, the undersigned will not in any way hold you responsible for dtun 
ages.

The respondent had in enclosing this order to the said agent 
urged earlier delivery if possible. The agent responds on the 
same day thereto :—

We will get this boiler put in hand for you at once and will trv and 
have it brought up a little sooner than stated,

acknowledges receipt of order and thanks respondent.
Such is the contract between these parties, which herein re

sulted in the learned trial Judge allowing respondent $100 to 
cover omitted and defective fittings and damages caused by 
trouble and expenses which the respondent had incurred in rec
tifying the defective nature of others supplied, and on appeal 
to the Supreme Court of Alberta the allowance by it of a further
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sum of $720 damages for loss of profits suffered by respondent 
through the appellants’ alleged breaches of said contract. It 
is not often we find such remarkable results from such small 
causes as appear in the facts herein. Indeed, I have failed to 
find a single ease when the price earned has been wholly obliter
ated, as here, by loss of profits awarded the purchaser. The 
pump and other articles which the learned trial Judge found 
defective and deducted from the price reduced that cost price 
below the amount of these remarkable damages. The boiler was 
shipped at Calgary on May 18th. The correspondence indicates 
that it had left London at the end of April or the beginning 
of May and must have taken an unexpectedly long time in reach
ing Calgary. It seems, then, to have taken five days to get it 
from Calgary to Innisfail.

The respondent, who is a certificated and presumably a quali
fied engineer, found on the arrival of the shipment that a flange 
was missing, and promptly reported this fact to the agent of the 
appellant at Calgary. The agent seems also to have acted 
promptly and that was remedied within the time it took respon
dent to get the boiler otherwise so installed as to be really in 
need of the flange. And then the remarkable thing happened 
that the respondent discovered something else missing or not 
properly fitting the boiler to the engine’s corresponding attach
ment.

Why a certificated engineer is to be excused for not discov
ering this earlier and appellants arc to be made to bear all the 
blame for his slowness in remedying the defect, is past my com
prehension. Not only is that hard to understand, but when we 
find that the misfit was finally overcome by intelligent applica
tion of a simple method which in a few hours set everything so 
far right that the machinery ran with it so adjusted for the 
rest of the season, it is still harder to see how that delay or cause 
of delay can be made the basis of damages for loss of profits to 
be recovered by a man whose duty it was to have done every
thing in reason to avoid any such loss. True, the job when so 
done was so clumsy and possibly dangerous that a year later it 
was duly condemned by the inspector. But what really was the 
cause of the misfit I am unable, after a perusal of the entire 
evidence, to clearly comprehend.

It is quite clear that getting a boiler in one place and an 
engine in another needed the greatest care on the part of the 
man so going about his business, and I do not think he exercised 
that care or looked for the probable consequence with an eye 
to speedily overcoming the misfits or defects an intelligent man 
might under such circumstances have anticipated. The piping 
for making the connection does not seem to have l»een provided 
for by the contract or by the resi>ondcnt, who, in the absence of
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such provision in the contract, ought to have provided it. Hence 
that, or want of energy, lost several days to respondent. These 
omissions of a flange and defective valve, called a pop by some, 
with a flange not suited to tit properly to the flange on the en
gine, as the inspector described its defects, should have caused no 
serious delay and in fact did not, as I read the evidence, seriously 
hinder the operations of the outfit. The defective pumps and 
the missing iron posts to suspend the boiler by and the substitu
tion of wood therefor, arc allowed for by proper deductions in 
price. These accidental things had no effect in delaying opera
tions. The respondent did not begin to operate till June 18th. 
But why? It is clear as can be it was the want of a governor 
which weighed on his mind for a fortnight or more. The appel
lants may have been negligent in shipping the governor, which 
was ordered later than the boiler, but a breach of that contract, 
if any, cannot he made the basis of damages founded on delay 
in starting to make brick and consequent loss of profits.

It is clearly established by the evidence of the inspector and 
the admission of respondent that the governor was not necessary 
to the actual running of the machinery. It is tolerably clear 
that, as respondent first swore, he thought the governor was 
necessary. As Mr. Justice Simmons points out, respondent’s 
letter to Stewart, wherein he says, “I am delayed now anyway 
on account of the governors, so long as I get it as soon as they 
arrive,” demonstrates why he failed to start sooner.

The majority of the Court below awarding the damages for 
loss of profits do not see their way to resting claim thereto on 
the absence of a governor.

I respectfully submit that I cannot well see, when these sev
eral grounds I have dealt with are removed, on what they do 
rest the claims allowed. The delay from April 28th to May 
18th seems to enter into the computation of lost time, though the 
whole of that, or indeed any of it, is not very clearly relied upon. 
It is by the implication resting upon the interpretation and con
struction of the contract relative to this provision therein—“but 
ii for any reason you may be unable to till this order or deliver 
the goods at the time stated, the undersigned will not in any 
way hold you responsible for damages”—that the result seems 
to be reached.

Now let us see what the law is governing such damages as 
loss of profits, and then apply this provision thereto in the in
telligent way that men of business would be likely to understand 
and act upon. In ordinary eases where the article can be bought 
in the market, no such damages are recoverable. In the cases of 
contracts for manufactured goods which cannot be procured in 
the market, a claim for loss of profits caused by breach of a con
tract for delivery of the goods at a stated time, such damage*, 
may be under certain special circumstances allowed.
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The knowledge of the special circumstances which may so 
entitle to recovery for loss of profits has always been held as one g ç
of the essential conditions precedent to such recovery. But 1913
knowledge does not alone carry with it of necessity such liability. —

In the ease of British Columbia Saw Mill Co. v. -Vettleship, -coward
L.R. 3 C.P. 499. 37 L.J.C.P. 235, Willes, .1.. developed so fully kbemkb. 
the current view of how and why knowledge may be a basis M||~ , 
to act upon I would refer anyone desiring light to his whole 
judgment at pp. 508 et scq.

The pith thereof for my present purpose is contained in the 
following :—

To my mind, that lends to the inevitable conclusion that the mere fact 
of knowledge cannot increase the liability. The knowledge must be 
brought home to the party sought to l»e charged under such circumstances, 
that he must know that the person he contracts with reasonably believes 
that he accepts the contract with the special condition attached to it.

IIow can anyone read this contract shewing such a manifest 
purpose to exclude the reasonable belief or any belief on the 
part of the respondent that the contract is to be accepted by 
appellant with full responsibility for such risks of delay? Can 
anyone suppose that the respondent reading the contract ever 
believed he hud any contract with the appellants to accept such 
risks and indemnify him against same?

It is a pure question of contract or no contract against such 
risks. Business men do not break up their sentence* into the 
mcmlicrs thereof ami speculate upon the possibilities of what 
each of the words of such a phrase may mean. And even if they 
did, the principles upon which the law proceeds in regard to 
such a subject as the liability of damages measured by loss of 
profits do not permit of such treatment. The broad question is 
whether or not it may lie reasonably supposed to have l>een in 
the contemplation of the parties at the time of making this con
tract that the appellants assumed such risk as incidental to the 
manifold contingencies of business which the manufacturer and 
shipper has to face in such matters. The contractor often has 
inserted in his contracts limited provisions against strikes or 
other like causes to anticipate the possible consequences that 
but for the like provisions might be implied in their undertaking 
to complete by a given time. This provision was intended to 
be much more comprehensive and obviously was intended to 
cover the whole ground. It simply rebuts what might otherwise 
have been said to have been the reasonable contemplât ion of the 
parties.

The doctrine of lladlcy v. Basemlalc, 9 Ex. 341, 2 C.L.R.
517, 23 L.J.Ex. 179, as elucidated by the Courts in such east's 
as the one already cited, ami of Elbinger Acticn (Sessellschaft 
v. Armstrong, L.R. 9 tj.B. 473, at 478 and 479. 43 L.J.tj.B. 211; 
and Cory v. Thames Iron Works Co.t L.R. 3 Q.B. 181, 37 L.J.
<J.B. 68. shew what is meant.
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Leonabd tract. He failed in his payment or tender thereof and thus 
Kremeb. deprived himself of any right of action. He was not entitled to 
— j complain until he had prepared himself to insist on the con- 

on' * tract. His right to delivery at all was dependent thereon if 
insisted upon by appellants. Ilis seeking such modification of 
the contract as he did bound him to accept the necessary impli
cation involved in his asking such a waiver by appellants of his 
obligation which took place within the time now in question. 
The very terms of the date to be observed for delivery being on 
or about April 28th are another obstacle in his way, and coupled 
with his default in payment seem to me a eomplete answer as to 
this period of the time to be reckoned with.

The conclusion I reach is that this period of time, from April 
28th to May 18th or 23rd, must in any event be excluded from 
consideration and all that happened afterwards is excluded by 
the facts which I have above dealt with in detail, and henn- 
there is no ground for assessing damages on a basis of loss of 
profits.

If the omissions to fulfil the contract completely had from 
the time of actual delivery and acceptance oi* the boiler led to 
unreasonable delay in respondent beginning his work, then it 
might have been said the term of the contract providing against 
damages for non-delivery “at the time stated” might have been 
said to have been exhausted and the general principle of law 
thus become operative. Such would have been fairly arguable 
considerations, but in view of the facta dealt with are of no 
avail here.

1 think, therefore, the appeal should be allowed with costs 
and the judgment of the learned trial Judge be restored.

Duff, J. ;—The respondent is the owner of a brickyard in 
Innisfail, Alberta. Requiring a boiler to supply steam for 
working his plant during the summer of 1910, he ordered one 
with the necessary fittings from the appellants on February 28th 
of that year. The order was given on a printed form supplied 
by the appellants, which provided:—
the above goods to be shipped vio C. P. Railway to Innisfail, Alberta, or 
by such other route ns you nmy direct at the risk of the undersigned, 
on or nbout the time above mentioned (April 28, 1910), but if for any 
reason you may be unable to fill this order or deliver the goods at the 
time stated, the undersigned will not in any way hold you responsible for 
«hunages.

The contract was closed by letter from the appellants’ agent 
at Calgary on the same date. The boiler was not shipped until
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April 4th, and arrived at Itmisl'nil at sonic time between May 
18th and 23rd. Certain necessary fittings were missing, others 
were defective, and there was, in consequence, delay in com
mencing the operation of his plant. The re> * being sued 
for price, counterclaimed for damages for delay. The counter
claim was dismissed by Harvey. C.J.. who tried the action, but 
the full Court of Alberta awarded the respondent $720 in re
spect of it. The plaintiffs appeal from the judgment.

The first objection taken by the appellants is th.it the clause 
quoted exempts them from all liability to make compensation for 
damages due to delay. In this contention they fail, in my 
opinion, because there is not the least evidence to justify the 
assertion that the appellants were “unable to deliver the goods’* 
in question “at the time stated.*’ The defence cannot lie sus
tained in the absence of such evidence.

The respondent is entitled, therefore, to damage for delay 
if he can shew that he has suffered any for which, according to 
the general principles of law, the are responsible.
The evidence shews clearly enough that the appellants were made 
aware at the time of entering into the contract that the Isiiler 
was required for the working of the respondent’s plant. They 
were also told that the respondent had disposed of all his pros
pective output for the summer of 1910 and that lie was looking 
to the appellants to supply him with a boiler and fittings on 
the date stipulated to enable him to commence operations as 
soi n as the season should permit him to do so. In these circum
stances the appellants are liable to pay such damages as are 
reasonably attributable, in fact, to the delay and might fairly 
have been contemplated as likely to result therefrom by per
sons having the knowledge of the circumstances above mentioned 
which the possessed. I have come to tile conclusion
that the amount awarded by the full Court ought to be con
siderably reduced.

I think there is no foundation whatever for the contention 
advanced for the first time in reply by the appellants’ counsel 
lhat either of the valves which the respondent was obliged to 
obtain after the Imiter reached him was not included in the 
contract. The evidence of Watson is clear and conclusive that 
both were included in the description “boiler and fittings.” 
Hut I am satisfied that from the first the respondent had no 
intention of going on without a governor, and second, that, if 
at tin time lie discovered the defects complained of he really 
considered that the company's default was alone causing hint a 
loss of $.">0 or $t)0 for each day until the defects were remedied, 
a reasonable view of the situation would have led to much greater 
activity on his part. I think $200 would be fair recompense for 
«lamages properly attributed t«i the company's default.

Anouk. .1.:—I entirely agree with the disposition made by
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defendant’s entire counterclaim. On the other hand, the allow
ance made upon the counterclaim by the full Court seems to me, 
with respect, to be extravagant and unwarranted by the evi
dence. While I agree that the plaintiffs, inasmuch as they failed 
to give any evidence that the delivery and the absence of certain 
material parts was due to inability on their part to fill the de
fendant's order or to deliver the goods, were not entitled to any 
benefit from the exemption clause in their contract, I am of 
opinion that the defendant by his letters and conduct, especially 
in regard to the $300 payment, waived the delay which occurred 
in the delivery of the boiler itself. No doubt when delivered it 
lacked some important fittings. One of these—the steam flange 
—1 rather incline to think upon the evidence of Boiler Inspec
tor Watson, was not covered by the contract. But if it was, it 
was supplied within a few days after the defendant had the 
boiler set up. Another—the steam pump—certainly could have 
been, and I rather think was, speedily obtained from another 
source. The difficulty in regard to the “pop’’ or stop valve— 
the only other part specifically complained of—was not discov
ered until the boiler had been set up. I cannot say that its non- 
discovery earlier was due to any lack of care or diligence on the 
part of the defendant. It is not unreasonable to believe that it 
would have been within the contemplation of the parties that to 
replace this stop-valve or to alter it so as to make it suitable for 
use on the boiler supplied would entail some few days’ delay in 
commencing to operate the brick making plant, but not any such 
delay as from May 30th to June 18th. The plaintiffs knew the 
purpose for which the boiler was required. The defendant has 
proved the very profitable contract which he held for the out 
put of his plant. The plaintiffs were notified of that contract 
before the boiler was ordered. I do not think that the fa t 
that defendant was without a governor which he deemed im
portant but not essential for the operation of his engine, suffices 
to excuse the plaintiff’s default or to relieve them from the con
sequences of pecuniary loss to the defendant of such loss of time 
as may reasonably be ascribed to the necessity of making altera
tions in the stop-valve which they furnished. Taking all the 
circumstances into account and assessing the defendant’s dam
ages as a jury would—it is not possible to ascertain them with 
anything approaching mathematical exactitude—I think that if 
the defendant is allowed $200 on his counterclaim, at least ap
proximate justice will be done, which is the most that can he 
Imped for under circumstances such as those with which we are 
confronted.

I would therefore allow the defendant’s appeal with costs.



11 D.L.R.] Leonard v. Kbemer. 499

would maintain the judgment of Harvey, C.J., in respect of the 
plaintiffs claim, and would reduce the judgment for the de
fendant on his counterclaim to the sum of $200 and costs. There 
should be no costs to either party of the appeal to the Supreme 
Court of Alberta or in this Court.

Brodeur, J. :—I do not think that the respondent should suc
ceed on his counterclaim by which he asks damages for delay in 
delivering the boiler and other goods sold to him by the appel
lants. No absolutely fixed date had been set up in the contract 
for the delivery of the goods. It was to be “on or about” April 
28. 1910. The vendors or manufacturers are living in London, 
Ontario, and the purchaser at Innisfail, in Alberta, a very wide 
distance.

On May 4. 1910, the defendant was advised by the appel
lants’ agent in Calgary, Alberta, that the goods had been shipped 
fr -m the manufacturers in London and would be in Calgary in 
about ten days. The goods arrived on the 17th in Calgary, 
which was by the contract the place of the delivery, and they 
were re-shipped from there to Innisfail. The respondent pro
ceeded to set up the boiler. He then noticed that a steam flange 
was mis'ing. The appellants’ agent in Calgary being apprised of 
that had one made in Calgary and it was shipped on the 28th. 
On May .‘list, without relying on his right to damages for the 
delay, the respondent makes a part of the cash payment, 
asks delay for the balance of that cash payment, and 
gives his note for the balance of the purchase price. It seems 
to me. however, it would have been the proper time for him to 
make his claim for damages. But not a word is then said. These 
facts and circumstances should constitute a waiver of the breach. 
It is true that two or three days later, when the steam flange 
arrived at Innisfail, the respondent found that the safety valve 
diil not fit the corresponding part of the boiler.

But all that could have been easily remedied by doing some 
chiseling. In fact, he did that chiseling later on after having 
sent the valve to Calgary, when he found he could not get it 
worked up in Calgary.

The trial Judge, Chief Justice Harvey, in giving judgment 
for the appellants, reduced their claim by $100 for certain at
tachments not supplied with the boiler anil certain other mach
inery and for the inconvenience in getting those things done. 
The Supreme Court cn banc reversed that decision of the trial 
Judge and granted damages for a much larger sum than the 
value of the goods sold.

As I am of the opinion that the facts and circumstances of 
the case constitute a waiver of the breach on the part of the re
spondent. the appeal should be allowed and the appellants should 
have judgment for the amount given by the trial Judge.

Appeal allowed.
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Re PHILLIPS.
Ontario Supreme Court, IfiihUrton. ./. February 3. 1013.

Perpetuities (fill—14)—Powers—«Creation and exercise ok power
OF APPOINTMENT—WlUD.

Where under a will a general power of appointment, exercisable 
by will only, i* given to members of ;t staled class, f »r instance, 
grandchildren who may lie born after the death of the testator at 
any time during the life of his widow, and the property is to go over 
in default of appointment, and such gift over is to take effect on the 
death of such iiiilmm grandchildren, the provision in question i» 
void as offending the rule against per|wtuitie-.

| Wollaxton V. King (IWit)), L.R. S Kq. llîô; T red en nick V. Tredm- 
nick, [1000] 1 I.R. 3.14. referred to.]

2. Perpetuities (fill—ID—Powers— Remoteness in general—Possi
WI.ITY OF OEKEXIIINU RI LE, EFFECT.

Cnder the Mile against perpetuities the mere possibility of the limit 
allowed by law I icing exceeded renders the whole provision of a will 
giving rise to the question void ab initio, thus precluding the splitting 
up of the clause with a view to giving effect to some of its parts to 
the exclusion of others.

\llutchinon v. Tottenham, [INfiR] 1 I.R. 403. specially referred to.|

Motion by the executors of Francis J. Phillips, deceased, 
upon the return of an originating notice, under Con. Rule 938. 
for an order determining a question arising upon the construction 
of the will of the deceased.

January 25. The motion was heard by Middleton, J., in the 
Weekly Court at Toronto.

E. G. Long, for the executors.
IV. N. Tilley, for the children of the deceased.
A. W. liallantync, for the widow.
F. IV. Harcourt, K.C., Official Guardian, appointed to repre

sent those opposed in interest to the claim put forward by the 
children.

February 3. Middleton, J. :—By his will, dated on the 28th 
January, 1908, Francis J. Phillips, after certain specific legacies, 
devised all his estate to his executors, upon trust to pay the in
come to his wife during her life or until her second marriage, 
charged with the maintenance and education of his children dur
ing minority. Vpon the decease or marriage of the wife, the 
trustees are directed to hold in trust for the children then alive, 
and the issue of any children who may then be dead, and to pay 
them the income of their respective shares.

The will then provides, by clause 9: “And on the death, 
after the death or second marriage of my wife, of any of my 
said children or of any of my grandchildren who shall have been 
receiving the income of any share of my said estate as herein
before provided, I hereby direct my said trustees to pay over the 
share of the residue of my estate of which such child or grand-
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child had been receiving the income during his or her life to ONT.
such person or persons and in such manner as such child or such ^7
grandchild respectively shall by his or her last will and testament 1013
appoint, and in default of such appointment to such person or ----
persons as would be entitled to the same under the provisions of Rg Phillips. 
the statutes which may be in force in this Province for the dis- Middleton, j. 

tribution of the estates of intestates if the said child or grand
child should die possessed of such share and intestate.”

There is no doubt as to the validity of the provisions of the 
will relating to the gift to the children and to the grandchildren, 
issue of any children who may die during the lifetime of the 
mother. The interests of the children and of such grandchildren 
vest during the mother’s life estate.

It is, however, contended that the provisions of clause 9, 
above-quoted, by which a general power of appointment exer
cisable by will is given to the members of this class, and by 
which the property goes over in default of appointment, arc void 
as offending the rule against perpetuities, as such power is given 
to grandchildren who may he born after the death of the testator 
at any time during the life of the widow, and the gift over takes 
effect upon the death of such unborn grandchildren.

It is clear that, in determining the validity of a provision 
such as this, it is not enough that the estate or interest may vest 
within the period limited by the rule. If it is possible that it 
may not do so, the possibility of the provision in question ex
ceeding the limit allowed by law renders the whole provision 
void ah initio; so that, in this case, the validity of the whole 
clause must be determined in view of the possibility of some one 
or more of the daughters dying in the lifetime of the widow and 
leaving them surviving—and surviving the widow—issue born 
after the death of the testator.

Moreover, the clause cannot he split up and so treated as to 
render valid the provision so far as it relates to the testator’s 
children and invalid so far as it relates to the after-born 
grandchildren. This, I think, is the effect of the decision of the 
Court of Appeal in In rc Ben ce, [1891] 3 Cli. 242, where Fry.
L.J., said (p. 249) : ‘‘But the argument of the appellant is that 
the terms of the gift over can be split up into so many separate 
gifts over as there are possible events, and that, whenever the 
actual event falls within the limits of perpetuity, the gift over 
is good; whenever it falls beyond the limit, it is bad. There 
appears to us to be a great cloud of authorities opposed to this 
view.”

The precise point is clearly stated in accordance with Mr.
Tilley’s contention in authoritative text-books: e.g., Ilalsbury’s 
Laws of England, vol. 22, p. 354, where Mr. Justice Barton save 
‘‘A general power of appointment conferred on an unborn per-
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ONT. son, who must necessarily be in existence within the proper 
^7 period, for example, the child of a living person, exercisable by 
lî)13 deed or will (but not when exercisable by will only), being
---- equivalent to absolute ownership, is not invalid.................V power

He Phillips, exercisable only by the will of a person unborn at the creation of 
Middleton, j. the power is invalid, since it ties up the property until the death 

of such person, and, therefore, beyond the perpetuity period.”
See also Gray on Perpetuities, 2nd ed., paragraph 378: “A 

power given to the unborn child of a living person is too remote, 
that is, if it is a power to be exercised by will only, or a special 
power to be exercised by deed; but if such unborn child has a 
general power to appoint by deed, he has an absolute control ex
actly as if he had the fee, since he can at once appoint to him
self.”

The opposite view Is taken in Farwell on Powers, 2nd ed., p 
287, where the learned author says : ‘‘On principle it is submitted 
that for the purposes of the rule against perpetuities a general 
power to appoint by will, following a life estate in the donee of 
the power . . . is equivalent to absolute ownership.”

Turning then to the cases :—
Wollaston v. King (1869), L.R. 8 Eq. 165, forms 

a convenient starting-point. There the testatrix, having 
under her marriage settlement power to appoint in fav
our of children, by her will appointed in favour of her son 
for life, with remainder to such persons as he should by will 
appoint. It was held that the appointment in favour of the son’s 
appointees was void for remoteness. The argument presented 
was, that the appointment tied up the property during the 
natural lifetime of the son, who was not in esse when the power 
was created ; and, therefore, the rule was violated. This reason
ing was apparently accepted by the Vice-Chancellor, Sir G. M. 
Gitfard, who, the report says, was ‘‘clearly of the opinion that 
the power of appointment by will given” to the son “was void.”

In the following year, In re VowclVs Trusts (1869), 39 L.J. 
Ch. 188, was determined by James, V.-C. There a general power 
of appointment was given, after a life estate in the appointee. 
This general power, exercisable by will, was held not to be equiva
lent to ownership; so that the operation of the rule against per
petuities must be considered with regard to the origin of the 
power ; and the attempted exercise was void for remoteness.

In Morgan v. Gronow (1873), L.R. 16 Eq. 1, Lord Chancellor 
Selborne had before him a case in which property was settled 
upon one, with a power to appoint among his children. lie 
appointed in favour of his daughter for life, and after her death 
as she should by will appoint. It was held that the power of 
appointment conferred by will upon the daughter was void : the 
Lord Chancellor stating (pp. 9, 10): “If she had been living
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at the date of the instrument creating the power, 1 should have 
thought that this was within the terms of the power. She was 
not, however, then living; and inasmuch as nothing could vest 
in her, or her representative, or in any one else, under an exer
cise of the power, except at a time which might lie beyond the 
limit allowed by the rule as to perpetuities, not only Wollaston 
v. King, but principle, obliges me to hold, very reluctantly, that 
that is void. It is the same thing as if there had been a gift to 
her for her own benefit dependent upon a condition that could 
only be ascertained at the moment of her death, which would 
clearly be beyond the permitted limit of time. ... A fortiori, 
such a gift as this, depending upon the exercise of the power, 
must be too remote also.”

In Hons v. Jackson (1885), 29 Ch. D. 521, we strike a discord
ant note. Property was settled upon a married woman for life, 
and she was given a general testamentary power. In pursu
ance of this, she made a will purporting to exercise the power, 
which would be valid if the rule was applied at her death, hut 
which would he invalid if the rule had to be applied at the date 
of the original settlement. Chitty, J., took the view that the 
power possessed by the woman was a general power, because it 
enabled the donee to limit the fee; lie, therefore, upheld the 
validity of the will against the rule, thinking that In re Powell's 
Trusts was wrongly decided.

In In rc Flower (1885), 55 L.J. Oh. 200, a testator devised 
lands to his daughter, with a restraint against alienation during 
her life, but with power to deal with it ns she pleased upon her 
death. It was held that, inasmuch as the power was general, the 
limitations created by her will must be calculated from the date 
of her death in order to ascertain whether they offended against 
the rule; North, J., purporting to follow the decision of Chitty, 
J., in lions v. Jackson, in preference to In re Powell's Trusts.

In Cooke v. Cooke (1887), 38 Ch. D. 202, a father, having 
power to appoint, appointed to his daughter, with the provision 
that, if the daughter left issue, the property should go upon 
her death as she should appoint, and, in default of appointment, 
over. North. J., says: “It is not disputed that the effect of that 
would be to tie up the shares longer than the rules against per
petuity allow.”

In Whitby v. Mitchell (1889), 42 Ch. D. 494, Kay, J., had 
before him a case in which the lands were, by settlement, limited 
to the use of the husband and wife for life, with remainder to 
the use of their issue (born before any appointment) as they 
should by deed appoint. They appointed part of the lands to the 
use of the daughter for life, and after her death to the use of 
such person as she should by will appoint, and, in default of ap
pointment, to her children. It was held that the only part of
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ONT. the appointment which was good was the gift to the daughter.
^~77 The learned Judge says, referring to various unsuccessful at-
jq13 tempts to tie up land : “One of the things attempted has been to
— make successive limitations of life interests to unborn persons

Kk Phillips. an(j (0 the children of those unborn persons. That has always 
Middleton, j. been treated as being an invalid limitation of real estate. You 

may limit for life to an unborn person ; but you cannot limit it 
for life to the unborn person so as to tie it up until the 
death of that unborn person—that is to say, any remainder 
limited after the life estate must be to a person in eue at the time 
that it was made.” This rule is sait! to be an absolute rule, in
dependent of the rule against perpetuities and of feudal origin. 
This case was affirmed in (1890), 44 Ch.D. 85.

This decision gave rise to much discussion upon the question 
of the existence of the two rules: that against a possibility upon 
a possibility, and the rule against perpetuities. See, for example. 
14 L.Q.R. pp. 13.3 and 234: 15 L.Q.R. p. 71; and 27 L.Q.R. p. 
150. Into this discussion it is not necessary to enter for the pur
poses of the present case.

In In re Frost (1889), 43 Ch. 1). 246, a somewhat similar 
point was before the same learned Judge, and his decision is on 
precisely the same lines.

In the Irish case of Hutchinson v. Tottenham, [18981 1 l.R. 
403, the Vice-Chancellor—in dealing with a very similar case to 
that in hand—held that the validity of the power must be deter
mined with reference to the original instrument creating the 
trust. This decision was affirmed upon appeal in [1899] 1 l.R. 
344.

In T reden nick v. Trcdennich, [1900] 1 l.R. 354, Wollaston v. 
King was again followed by the Vice-Chancellor.

The conclusion at which I have arrived, on this branch of tin 
ea«c. is. that the attempt to tie up the property during the lif<- 
titne of grandchildren not born in the lifetime of the testator 
brings the case well within the rule against perpetuities, and is 
void. Had the power been a general power, capable of being 
exercised at any time during the lifetime of the grandchildren, 
this would have been equivalent to an absolute ownership, and the 
provision would have been good. Rut the cutting down of the 
power, and making it exercisable by will only, carries the provi
sion beyond what is permitted, and is void.

I think this conclusion is supported by the great weight of 
authority, and no good purpose could he served by attempting a 
criticism of the authorities opposed to this view.

I can, however, see a clear distinction between the case in 
hand and cases in which there is a gift for life, with a power to 
the life-tenant of appointment by will. In that case, necessarily, 
those taking under the appointment by will must be in esse dur-
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i**r? the life of the life-tenant who was in esse nt the testator's 
death ; but what is here sought is to give nil unlimited power of 
appointment by will to one not born nt the testator’s death. 
This is what is objected to and which, 1 think, is impossible.

This is in accordance with view well stated by Joyce, J., in In 
re Thompson, [1906] 2 Ch. 199, where he says (p. 202) : “In the 
rase of a will made in exercise of a special power of appoint
ment,—as to any estates or interests given which vest immediately 
upon th. testator’s death, or must vest within twenty-one years 
afterwards,—if the testator, the donee of the power, was living 
nt the time of its creation, there is no objection on the ground of 
remoteness, since what is given must vest immediately upon, or 
within twenty-one years after, the termination of a life (that of 
the donee of the power) which was in existence nt the time of the 
creation of the power.”

So far as personal estate is concerned, the rule of Whitby v. 
Mitchell cannot apply, but the rule ns to perpetuities does npplv, 
and makes void the provisions in question: sec per Farwell, L.J., 
in In re Bowles, (1902) 2 Ch. 650, 653.

Assuming, as 1 hold, that everything after the gift to the 
children and grandchildren on the wife’s death is invalid, is there 
an intestacy, or does the case fall within the principle of Hancock 
v. Watson [1902] A.C. 14? In other words, is there a sufficient 
gift to the children and «grandchildren on the death of the life- 
tenant to give to them an absolute interest when these limitations 
and provisions fail?

I th.nk there is; for there is more than a gift of a mere life 
estate. By clause 7, the testator directs that, after the death or 
second marriage of bis wife, his trustees shall hold the residuary 
estate “in trust for my children who shall be then alive, in equal 
shares;” and. by clause 8, in the event of the death of any of his 
children before the decease of his wife, leaving issue, such issue 
shall stand in the place of its parent. See also Cooke v. Cooke, 
38 Ch. D. 202.

There is enough here, I think, to make the principle applic
able, and to avoid that which the testator certainly did not intend 
—an intestacy.

Costs of all parties may come out of the estate.
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Onh r accordingly.
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Ontarùt Supreme Court (Appellate Division ) fl a r rote. Mnelareu. Meredith, 
i/■/</"■. nii'i Hodgint, JJ, 1. ./'/inmill 17, ISIS.

Jan. 27. 1. Partnership (8 IV—15)—Partnership real estate—Oral agreement
—Statut* op Frauds.

There may Le an agreement of partnership by parol, nntvvithstainl- 
ing that the partnership is entitled to deal with land, and to an ac
tion to enforce such agreement the plea of the Statute of Frauds will

in i.
[Leslie v. Ilill, 25 O.L.R. 144. affirmed.]

2. Contracts (| I E 4—8.3)—Contracts ah to realty—Oral partner-
HHIIMÙoitn HAD AND RECEIVED.

Where an agreement of partneridiip by parol, under which it is 
intended that the partnership shall deal with land, is the basis of an 
action for money had and received, the Statute of Frauds (even if it 
could otherwise avail) is in such event inapplicable. (Per Meredith, 
•ÎA.)

|Leslie v. Hill, 25 O.L.II. 144, affirmed.]
3. Appeal (8 VII M—620)—Findinum or trial .ivdge—Wiiat errorh

WARRANT REVERH.il/—I’RoilAIIII.ITIKH—WEIGHT.
An appellate court reviewing the weight of evidence adduced at a 

trial without a jury where it apjiears that the probabilities of the 
case are strongly against the trial judge's findings of fact and that 
the weight of the testimony is in accord with those probabilities, will 
set aside such findings. {Her Meredith, .LA.)

Statement Appeal by the defendants Hill and Paget from the judg
ment of a Divisional Court, 25 O.L.R. 144.

Argument

Mm-dllh. J.A.

W. M. Douglas, K.C., for the appellants, argued that the six 
original leases were never completed, and, if not completed, 
could vest no interest in the plaintiff. The position was the same 
as if the leases had never tiecn drawn at all. No partnership 
has been established, and the defence of the Statute of Frauds is 
a complete answer to the plaintiff’s claim : Lindley on Partner
ship. ''ih ed., pi*. 98, 99; Archibald \ Ut tterkamt 1899 . 29 
S.C.R. 564, 569; Stuart v. Mott (1868), 14 Can. S.C.R. 7:14 ; 
Caddok v. Skidmore (1857), 2 DeG. & J. 52; Isaacs v. Evans, 
[18991 W.N. 261.

0. LynchStaunton, K.C., for the respondent, the plaintiff, 
argued that a partnership did exist between the parties; if not, 
a fraud had been practised upon the plaintiff, and lloss v. Scott 
(1874), 21 Gr. 391, was in point. The judgment of the majority 
of the Divisional Court is right, and should not he disturbed.

Douglas, in reply.

January 27, 1913. Meredith, J.A. :—All things about which 
there can be no dispute ns to their truth support the judgment 
appealed against, and are altogether opposed to the conclusions 
of the County Court Judge; indeed, the probabilities are so

Mm-dllh. J.A.
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st rough- in favour of the plaintiffs claim that it ought to have 
required a very considerable weight of testimony to turn the 
scale the other way; but, in truth, the weight of the testimony 
is more in accord with the probabilities of the ease than opposed 
to them.

The appellants were wholly inexperienced men in the busi
ness of gas and oil production and speculation; the plaintiff’s 
husband was not only a man of considerable knowledge of that 
kind, but was a practical well-digger and had on hand the 
machinery required for the work ; and was, at the time in ques
tion, engaged in sinking such a well for the appellants on the 
land of one of them; and, indeed, the enterprise in question 
seemed to have arisen out of this circumstance. The appel
lants’ inexperience was such that, even in regard to the form 
of the ordinary gas and oil lease, they admittedly had to seek, 
and at once accepted, the advice of the respondent’s husband. 
The association in partnership of these two wholly inexper
ienced men with one who not only had the needed knowledge 
and practical experience, hut also had ithc machinery needed 
in the work required in the development of their enterprise, 
was so desirable a thing as to make that which the respondent 
contends for at the least very probable. Then the respondent’s 
husband was consulted regarding the conduct of the enterprise, 
and the form of the intended leases was altered at his instance; 
and after that the business was done—the least's taken—in the 
names of the three; the very strongest evidence of the joint 
interest of all of them, and entirely inconsistent with the appel- 
lents’ contention that they alone were entitled to them.

And how is this met! By the extremely weak and improb
able story that the respondent’s name was inserted with a view 
to securing work for her husband in sinking wells on the leased 
lands, if the leases should be assigned, though it is not even 
asserted that there was any contract on the respondent’s part 
to give him such work if the lands were developed by them. How 
could such a thing bring about such a result, apart from the 
want of honesty, towards the lessors, in itt And why should the 
untruth, and the danger of it, be uttered and incurred if they 
were under no obligation to the respondent? The story seems 
to me quite too infantile, from business men in a business trans
action. The much more probable story is, that, if the leases had 
not been quickly found to he saleable at a profit, had mining 
operations gone on, as was at first expected, or had any diffi
culties arisen, the partnership would have been clung to, and 
the harder work would have fallen to the experienced man with 
the machinery and knowledge; but when neither experience nor 
machinery became necessary, when it was little more than a 
matter of dividing a handsome profit, the working man and his

ONT.
S.C.
1013

Mrrrdith. J.A.
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plant were excluded ; but fortunately his wife’s name could 
not be erased from the leases without leaving an indelible mark.

And the bulk of the disinterested testimony supports this
view.

There is, of course, no law against reversing the findings of 
the County Court Judge ; if they are wrong. And, with the 
fullest appreciation of, and giving the fullest weight to, the 
many advantages of a trial Judge, who sees and hears the wit
nesses, over any court of appeal that does not, I cannot hut agree 
in the conclusion of the Divisional Court, that the judgment 
at the trial was wrong and should be reversed.

Without at all differing from the view of the Divisional Court 
on the question of the Statute of Frauds, I feel hound to say 
that 1 do not see how that enactment can he, on any question 
affecting land, applicable to this cose, which is substantially 
but one for money received by the defendants for the use of the 
plaintiff.

IIodgins, J.A. :—Having regard to the learqed County Court 
Judge’s statement, as given in the reasons for judgment in the 
Divisional Court, I do not think that, in affirming that judg
ment, this Court is offending against any reasonable rule re
garding a trial Judge's finding on disputed facts.

I agree in the main with the judgment appealed from ; but 
I think it goes too far when it gives the plaintiff a share in the 
sale-price of all the oil and gas leases sold to Waines & Root.

If the result of all the evidence is, that this case can he 
treated as a partnership dealing with land, or the claim as one 
for money had and received, so as to exempt it from the oper
ation of the Statute of Frauds, I think the plaintiff’s rights 
may fairly he limited to a share in the proceeds of those leases 
got while the arrangement lasted. If it can he carried far enough 
to include lenses acquired subsequent to the notice given to the 
plaintiff on the 19th April, 1911, then until it is properly ter
minated it covers all similar transactions.

Leslie admits that on the 19th April, 1911, he found out that 
he and his wife were being “thrown down,” ns he expresses it. 
The defendant* put it earlier, but I do not think the plaintiff can 
complain if the later date is taken ; and, in my judgment, the 
agreement ought to lie treated as having been put an end to then. 
The leases of McXinch, Pettigrew, and McLaren arc dated the 
22nd, 23rd, and 24th April, 1911, respectively. While covered 
by the option to Waines & Root, dated the 18th April, 1911, as 
having been acquired within two weeks from that date, they v ere 
not then obtained.

I am unable to see why the agreement deposed to by the 
plaintiff should hind the defendants for all time, or why it could 
not lie terminated by the notice given on the 19th April, 1911.



11 D.L.R.] Leslie v. Hill. 509

I think the judgment of the Divisional Court should be varied 
by confining it to the leases other than those I have named, 
leaving it to the Local Master to determine whether th& $2,200 
mentioned ns the consideration in the option and in the subse
quent assignment should be reduced, having regard to these 
three subsequently acquired leases, and to the state in which 
negotiations for them were on the 19th April, 1911, for it may 
be that they had then been practically arranged for.

With this variation, I would dismiss the appeal.
Garrow, Maclarex, and Mac.ee, JJ.A., concurred.

Judgment varied accordinghj.
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Re DINNICK and McCALLUM. ONT.
Ontario S h prime Court (Appellate IHrinioi i), tlarroir, Maelareii, It. V. c n

Meredith, Mener, mol Iloilo inn, JJ.A. Jmuiani 27. 1913.
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1. Bvimuxg* (§ I A—A)—Mixuumi. kku latioxh — Distance from —"
HTRKKT — C'ORXKR LOT — Hi II.IU.Mi FRONTING UN VNRESTRICTED **an-

A limite upon a corner lot facing nml opening upon one ttreet with 
one aille abutting on another atreet. it not within a municipal liuiMing 
rettriction pmliihiting the erection of limite* within 40 feet cf the 
line of the latter street where the authority to restrict woa further 
llmiteil to *trcct« “in front of the building.

[He Dinniek ami MrCullnm, A D.L.H. 843. 20 O.I*R. AAI. reversed.]
2. RriLDixos (| IA—1)—Distaxck from street*—Mvxicipal iiy-law

REM LATIXU BflLDIXti KWl.XTIXO UR “AIICTTINO*' OX STREET—VALID-

A municipal by-law regulating the ilittnnce at which building* may 
!*• built or erected on lot* fronting or “abutting" on a designated -treel 
i» not authorized by 4 Kdw. VII. Mint. I cli. 22. mv. 19. permitting 
municipal council* to regulate and limit by by-law the distance from 
the line of the street in front thereof at which building- mi rc-idcntial 
•trwt* may lie built, since tin* word “abutting" in the by law wa* not 
anthori#Ml by *urh Act.

|.luxtier* of Rrilfordtkire V. ComminnionriH for the Improvement of 
llnlfonl (18A2). 7 Ex. flAfl, and i Sorer not * of tin Iteilforil Ornerai In- 
finnan/ V. Commianionern (1852), 7 Ex. 708, distinguished.]

Appeal by W. L. Dinnick from the order of n Divisional Statement 
Court, Uc Dinnick and McCallum, 5 D.L.R. 843, 3 O.W.N. 14fi3,
20 O.L.R. 551, dismissing a motion for a mandamus to 
the Corporation of the City of Toronto and the City Architect 
(MeCallum) to issue a permit to Hie appellant for the erection 
of an apartment house on the north-east corner of Avenue road 
and St. Clair avenue, in the city of Toronto.

IV. C. Chisholm, K.C., for the appellant. The by-law upon Argument 
which the respondents rely for their refusal of the building per
mit is ultra vires and invalid, because it purports to be passed 
under the Municipal Amendment Act of 1904, 4 Edw. VII. ch.
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Argument

22, sec. 19, which gives extraordinary and unusual powers to the 
municipality, and the by-law does not conform with that statute : 
Re Kinghorn and City of Kingston (1866), 26 U.C.R. 130, at p. 
134; Re Peck and Township of Amcliasburg (1889), 17 O.R. 54; 
Re Hay and Town of Listowel (1897), 28 O.R. 332. It is unrea
sonable and not passed in good faith. Avenue road north of 
St. Clair avenue is 125 feet wide, and south of St. Clair avenue 
is only 66 feet wide. Upon the south-east corner of Avenue road 
and St. Clair avenue is a large building which is built out to 
the street line of Avenue road, and so obstructs the view from 
any point on the east side of the street north of St. Clair avenue. 
The by-law, even if valid, and assuming that it uses the language 
of the statute, does not apply to the building in question, because 
the building in question will not be on Avenue road—it will be on 
St. Clair avenue ; and, therefore, not affected by the by-law : Hall 
v. City of Moose Jaw, (1910), 3 Sask. L.R. 22. As to prohibition 
against “building on narrow streets,” see the Municipal Act, 
1903, sec. 553 (1). Avenue road is not “in front” of the pro
posed building, according to the ordinary use of words ; it is at 
the side of it: see Murray’s New Eng. Diet., vol. 4, p. 564, col. 
2, 1 (b) ; Connecticut Mutual Life Insurance Co. v. Jacobson 
(1899), 75 Minn. R. 429, at p. 432; Kruse v. Johnson, [1898] 2 
Q.B. 91, at p. 99. The statute can never have been intended to 
apply to a corner lot. It does not affect the value of a building 
on a street to compel it to be kept back a certain distance from 
that street; but to enforce the by-law in accordance with the 
respondents’ contention would mean a confiscation of land worth 
from $8,000 to $10,000.

(}. R. Geary, K.C., for the respondents. The respondents the 
city corporation owe no duty to the appellant to issue him a 
permit ; and it is not the duty of the respondent McCallum to 
Issue a permit unless the plans and specifications of the building 
to he erected conform to all civic regulations. By-law No. 1891 
of the City of Toronto prevents the erection of a building as 
proposed by the appellant or the issuing of a permit therefor. 
That by-law was passed by the city council under the authority 
of the Municipal Amendment Act, 1904, sec. 19, and in its pro
visions does not exceed the authority given by that Act. The 
by-law has not been quashed or repealed, and is, and was when 
the appellant applied for his permit, in full force and effect, to 
the knowledge of the appellant : Regina v. Oder (1872), 32 
IT.C.R. 324. The by-law is not unreasonable, and was passed in 
good faith; and. even if it were unreasonable, it should not on 
that account be disregarded : Kruse v. Johnson, [1898] 2 Q.B. 91 : 
Stiles v. Gal inski, [1904] 1 K.B. 615; Leyton Urban District 
Council v. Chew, [1907] 2 K.B. 283; Simmons v. Mailing Rural 
District Council, [1897] 2 Q.B. 433, at p. 437.

Chisholm, in reply.
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January 27, 1018. The judgment of the Court was delivered 
by Meredith, J.A. :—It may be that there may be four fronts 
to a house, or indeed eight, or more or less than eight ; but how 
does that affect the case of a house indubitably intended to have 
but one, and that front upon the highway upon which the lot it 
is intended to be built upon also fronts—St. Clair avenue?

In this Province, where nearly all lands, and intersecting 
streets, are laid out in rectangular fashion, and where, almost in
variably lots are laid out fronting upon some concession, or other 
highway, no one would ever think of saying that any lot fronted 
upon any highway except that upon which it is numbered; lot 
10 in the 10th concession, for instance, would never be said to 
front upon the side-road between lots 10 and 11; nor would it 
ever be said that any lot on St. Clair avenue fronted on any other 
street, although a corner lot abutting upon a side street; nor, if 
the land in question were sold, as such land nearly always is, at 
so much a foot “frontage,” would any one dream of measuring all 
the “four fronts” of the lot to make up the price, or of charging 
more than for the w'idtli of the lot on St. Clair avenue; nor 
would any one, unless very hard driven in argument, seek refuge 
in an assertion that any lot on St. Clair avenue really fronts on 
Avenue road, any more than a lot on Avenue road fronts on St. 
Clair avenue. And all this applies, with equal if not with 
greater force, to a building actually fronting, as the land it is 
built upon does, upon St. Clair avenue ; but, if it did not, would 
still be of vital importance because, although the legislation deals 
only with the front of the house, the by-law in question deals, and 
deals only, with the lot upon which it is built: “No building 
shall ... be built ... on the lots fronting or abutting 
. . .” In the argument here it was assumed throughout on all 
sides that the land in question is a lot on St. Clair avenue, and 
not, except as to one of its side-lines, on Avenue road ; and, if so, 
how van it be within the by-law except under the word “abut
ting,” which the legislation does not authorise? It would seem, 
from the adding of that word, that the municipal council saw 
that the Act docs not include such lots as that in question, and 
sought in the by-law' to extend its effect.

Much of this view of frontage can be easily learned from a 
perusal of the statutes of the Province, especially the Surveys 
Act; which are much more helpful to me than a case decided in 
another country, under very different circumstances, involving 
a different question; indeed, it may possibly be that, if the ques
tion in this case, with all its differences of circumstances, were, 
whether the owner of a building upon the lot in question could 
he taxed for a sidewalk in front and at the side of his property, 
the benefit of which he had, equally, in connection with that 
property, the meaning of the words “in front” might he stretched
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to include the sidewalk on both sides; but I must say that I would 
not care to lie the first to take such liberty with the words. In 
that case—Justices of Bedfordshire v. Commissioners for the 
Improvement of Bedford (1852), 7 Ex. 65(>—it was said that 
in England the words “in front,” as used in the enactment there 
in question, were ambiguous; here, under the Surveys Act, and 
the thoroughly understood meaning of the words “front,” 
“rear,” and “side-lines” of almost all lots of land, it could 
never be well said that there was any ambiguity in any one of 
these words as applied to lots of land; in that case, under its 
special circumstances, the word “fronting” seems to have been 
treated as if having the same meaning as abutting, which, of 
course, could not be here; land abuts upon all adjoining land, 
whether in front, at the rear, or at the side, but almost invariably 
here fronts upon one highway; and residential buildings, as a 
rule, are altogether within the limits of the lot and do not abut 
upon other lands at all ; though, of course, buildings often abut 
upon one or two highways, and in some cases upon the surround
ing lands on all sides. And, while referring to that case, it should 
be mentioned that in the next following like case—Governors of 
the Bedford General Infirmary v. Commissioners for the Im
provement of Bedford (1852), 7 Ex. 7U8—between the like 
parties, considered by the same Court in the next following term, 
Martin, IL, who sat in each, referring to the former case, used 
these words: “With respect to the other point, we are bound by 
the decision of last term; though I own that, in my opinion, the 
judgment might have been correct if it had been the other way, 
for we were called upon to construe an Act of Parliament, with 
regard to a state of circumstances which the framer of it never 
thought of.” So that, all things considered, I cannot think 
either of the cases to be very, if at all, helpful to the respondents.

The difficulty I find in this case, and some others, is not in 
interpreting the words which are used, but is in preventing the 
mind giving effect, not to its words, but to that which one 
may think the Legislature ought to have said, forgetting that 
this is Osgoodc Hall, not the Parliament Buildings.

If it were meant by the Legislature that building on either 
side of any street, or part of a street, within any prescribed dis
tance of it, could be prohibited, the Legislature would have said 
so; and, if it were meant that such prohibition should or could 
more plainly include corner lots, or land fronting on other 
streets or public places, coming within the prohibited area, it 
could, and undoubtedly would, have said so; it is quite as cap
able of expressing accurately its mind as any of us arc ours, 
and it surely needed no great capability to say plainly as simple 
a thing as that; but the Legislature 1ms not said it, it has said 
a very different thing, with equal plainness; and only to that
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which it has said can effect be given; if more be desired, it must 
be obtained from the Legislature, not the Courts.

The Legislature has plainly permitted interference with the 
ownership of land, on a residential street, in regard to the dis
tance from such street at which buildings fronting upon it may 
be erected, but that only. Apply that to this case: the land in 
question fronts on St. Clair avenue, one of its side-lines only is 
upon Avenue road; the house intended to be built is to front on 
St. Clair avenue only; there is not to be even a way in, of any 
kind, on Avenue road; the building will In* numbered, and known 
only by its number, on St. Clair avenue; there is not a circum
stance that would, in ordinary common sense, warrant the asser
tion that Avenue road is in front of it ; nor can I think that any 
one, even those who uphold the judgment in question, 
would ever dream of saying that the building is to front on 
Avenue road, or that Avenue road would be in front of it.

One whose land really fronts on Avenue rood could not, of 
course, escape the law by building a house with its back to the 
road; it would still be the only road to it; the only front way of 
approach to it. Hut, equally, I think it impossible to deprive the 
owner of a lot really fronting on St. Clair avenue of his pro
perty rights under a pretence that his 1. lilding fronting, as his 
lot does, on that avenue and on that avenue only, also fronts on 
Avenue road, merely because one side of it faces that way.

This view of the case is also strengthened by the words 
buildings on residential streets,” contained in the statute. No 

one would think of describing the building to be erected—with 
no means of access to it from Avenue road, but actually and 
altogether fronting on and having means of access to St. Clair 
avenue only—as "on” Avenue road; it would be numbered, 
named, and invariably described as "on" St. Clair avenue; with 
the addition perhaps occasionally of ‘‘at the corner of Avenue 
road.”

It is, of course, important that the building schemes, and 
possibly the building visions, of the residents of Avenue road, 
should have weight, and indeed that their picturesque desires 
should be satisfied, as far as they can he reasonably; but we 
must not concentrate all our thoughts upon their desires; it must 
he always remembered that there are other avenues and streets 
with their residents’ schemes and desires; all of which the Legis
lature had, doubtless, in mind in passing the legislation in ques
tion; though it may perhaps be that the mind of the Divisional 
Court was too much set upon the relief of the a»sthetic soul of 
Avenue road, to protect that of St. Clair avenue—not even to 
mention its possible commercial spirit.

Questions of this kind are, of course, difficult ones, and are 
largely for the consideration of the municipal council, though,
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of course, they are not without some significance on the question 
of the meaning of the Legislature in the words it has used.

My conclusion then is, that the proposed building is not 
within the by-law, which relates only to Avenue road, and so 
con affect only lots fronting upon it.

If St. Clair avenue he a residential street, the by-law might 
have included it, but does not.

Also that, if the by-law followed the statute, this case would 
not be within it, because the proposed building is not to front on 
Avenue road, but is to front on St. Clair avenue, and so could 
be affected only by a by-law respecting that highway; and, in 
my opinion, the street in front of a building is. under this enact
ment, the one really in front of it, not another at the side, which 
no one would ever think of describing as in front of it.

I have not considered whether the legislation can be applied 
to a part of a street; the point was not raised. The statute ex
pressly provides that the prohibited distance may be different in 
different parts of the same street, but not that the prohibition 
may be applied to any part of any street.

The legislation is confiscatory in its character, though, of 
course, intended to be put in force for the general benefit—in
cluding the benefit of each owner generally only; and, although 
it must be treated as remedial in regard to all that comes within 
its grasp, it ought to be applied only to cases which plainly are 
there.

But all these considerations seem to me to be but wasted 
energy, as far as this case is concerned; because, as I understand 
it, other legislation, and another by-law, prevent the erection, at 
the place in question, of such a building as that in question ; and 
as the case is one to compel the granting of permission to erect 
such a building at that place only, no order, such as is sought, 
should go, if there be the right to refuse the permission by reason 
of the other, and subsequent I understand, legislation and by
law; I would, therefore, allow the appeal, but give the appellant 
no other relief than such as the opinions expressed may be; 
with his costs throughout.

Appeal allowed.
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WBIOHT Y. BENTLEY.

Xova Scotia Supreme Court, Sir Charles Toumahend, C.J., Graham, E.J., 
and Ituaacll, ami Drysdale, ,/«/. March 3, 1913.

1. Auction ($ I—1)—Pupping—Seller’s right to bid not reserved—
Sale op goods.

Where at an nuetion sale of a horse it appears that the vendor em
ployed a “puffer” to bid at the sale, without reserving the right to do 
to, and the price was bid up to much beyond the value of the animal 
without the knowledge of the person who became the purchaser, the lat
ter would be entitled to rescind the transaction upon discovering the 
fraud, even before the passage of the Hale of Goods Act, 1910, N.8. 
8tat. 1. see. 68, sub-secs. 3 and 4, making a sale under such circum
stances unlawful.

[Mortimer v. Bell, L.R. 1 Ch. 10. and Smith v. Clerke, 12 Ves. 482, 
referred to.]

2. Sale ($ III O—74)—Rescission—Rejection—Return in “reasonable
time”—Question of fact.

Whether a purchaser at an auction sale, which was fraudulently 
conducted in that the seller employed a “puffer” to bid up the price 
far beyond the actual value of the chattel, h s repudiated the purchase 
and returned the chattel within a reasonable time, is a question of 
fact in each case.

|Lindsay Petroleum Co. v. Hurd, L.R. Z> P.C. 221, referred to; and 
see Leake on Contracts, 0th ed., 239, 209. |

3. Courts ($ I—1)—Jurisdiction ok magistrate’s Court—Civil action

In an action in a magistrate's court (N.S. on a promissory note 
given for the purchase price of a chattel, the defence of fraud con
nected with the sale may be set up os in any other court (Per Sir 
Chniles Townshend, C.J.)

Appeal from the judgment of the Judge of the County Court 
for district No. 4, in favour of plaintiff in an action on a pro
missory note for $60 given by defendants for the purchase price 
of a horse. The animal in question was sold at auction. Prior 
to the sale, one of the defendants had a conversation with plain
tiff in which he told him that he knew nothing about horses, 
having been engaged all his life in mining, but that he required 
another horse for going into the woods, to which plaintiff re
plied :—

I’ll guarantee that that mare will do your work and raise you a
colt.

In further conversation plaintiff said:—
That mare up there is in foal by one of the finest horses in Stewiacke 

and I would advise you to buy her if you can get her at the auction for 
(60.

There was evidence to shew that plaintiff instructed the 
auctioneer who acted for him at the sale to “drop her” when
ever he got a bid for $60 and that plaintiff’s son, who was un
known to defendant bid against the latter at the sale running 
the price up to $60 at which amount she was at once knocked
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down to defendant. Defendant retained the mare from the 
date of the sale, October 15, 1909, until the 27th November fol
lowing, when, having found that she was unfit for any work 
for which he required her, he returned her to plaintiff, who later 
re-sold her for $10. The defence to the action was fraud. The 
action was originally brought in the magistrate’s Court and 
was carried on appeal to the County Court, where the judgment 
appealed from was affirmed on the ground that the defence of 
fraud, even if it could be proved, could not be set up in the 
magistrate’s Court, but should have been raised by way of cross
action or counterclaim for damages.

The appeal was allowed with costs.
//. Putnam, for appellant.
8. D. McLellan, K.C., for respondent.

Sir Charles Townshend, C.J. :—This action on a promis
sory note was begun in the magistrate’s Court where judgment 
was in plaintiff’s favour. On appeal to the County Court that 
judgment was affirmed, and from that decision defendant has 
appealed to this Court.

The Judge of the County Court did not decide the case on the 
merits, hut held that the defence of fraud was not available in 
an action in the magistrate’s Court. In that opinion he was 
clearly wrong as the statute admits of any defence being set up 
that could be urged in this or any other Court. It is therefore 
necessary for us to give the judgment on the merits which the 
Court below should have given.

The whole transaction on the part of the plaintiff in selling 
the horse to the defendant, or, rather the devices to which it 
is evident he resorted in his endeavour to induce defendant to 
buy the horse, were questionable if not fraudulent. Although 
his representations as to the horse’s capacity for work were 
in the event proved untrue, they do not appear to have amounted 
to a warranty. It is proved, however, that he had instructed 
the auctioneer as soon as he got a bid of $60 to knock her down 
quickly to the bidder. This with the further fact that his son 
bid her up against the defendant’s bid until $60 was reached 
is significant and sufficient to justify us in the inference that the 
son was simply a puffer at the auction sale instructed for the 
purpose. When defendant offered her to him for the price he 
had bid her in he answered at once that he did not want her. 
It is significant, moreover, that neither this son nor the father 
gave evidence on the trial. It is proved beyond question that 
this horse was not worth $60 or anything like it and that the 
defendant was completely deceived as to the ability of the horse 
to do the work for which he required her, and had told plain
tiff before the sale what kind of a horse he wanted. I enter-
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tained some doubt whether the defendant’s delay in returning 
the horse after he discovered her defects would not preclude 
his defence in fraud, but on consideration 1 think he has fairly 
accounted for the time which passed without his doing no.

The appeal should Ik» allowed with costs and judgment for 
the defendant with all costs in Courts below.

Graham, E.J. :—The auction sale of the animal in question 
took place just before the passage of the Sale of Goods Act, 
1910, N.S. Stat. 1, sec. 58 (3) (4), following the Sale of Goods 
Act, 1893, ch. 71, sec. 58, sub-sees. (3) (4), of the United King
dom, but I think it fairly indicates what the common law be
fore the statute was, namely, that—
where a sale by auction in not notified to tie subject to a right to bid on 
In-half of the seller, it shall not In* lawful for the seller to bid himself, or 
to employ any person to bid at such sale, or for the auctioneer knowingly 
to take any bid from the seller or any such person. Any sale contraven
ing this rule may lie treated as fraudulent by the buyer.

The common law Judges had held this in England from the 
time of Lord Mansfield, in BcxwcU v. Christie, 1 Cowp. 395, 
down to the time of the passing of the statutes on the subject in 
respect to real, as well as personal property. There were great 
names in connection with the decisions. I have mentioned Lord 
Mansfield. Then there were Lord Kenyon, in Howard v. Castle, 
6 T.R. 642; Lord Tenterden, C.J., in Wheeler v. Coilier, 1 Moo. 
â M.«ik 128; Crowdtr v. Attala*, t Bing. 868; ./• v. Mink, 8 
V A J. 881; Thnrn.it v Hmnst, to If. A W. 867, and Wilke, 
J., and Byles, J., in (ireen v. Baverstock, 14 C.B.N.S. 204.

And in the Courts of the states of the United States, both 
at law and in equity the same principle prevailed : 4 Am. & 
Eng. Ency., 2nd ed., 505; Pennock’s Appeal, 14 Pa. St. 446. But 
in England some of the equity Judges held differently. They dis
tinguished. Perhaps then» could not Ik» better evidence of what 
the law in England had Wen than a recital in a statute passed 
by the Parliament of the United Kingdom. This was the statute 
which was passed to make the law' uniform. Sale of Land by 
Auction Act, 1867, ch. 48, sec. 4:—

And where*i there is at present a conflict between Her Majesty’* 
Court* of common law and equity in re*peet of the validity of sales by 
auction of land where a puffer ha* bid. although no right of bidding on 
liehalf of the owner waa reserved, the Courts of law holding that all such 
sale* are absolutely illegal, and the Court* of equity under some circum
stance* giving effect to them, but even in Courts of equity the rule I* un
settled;

And whereas, it I* expedient that an end should lie to such conflict
ing and unsettled opinions;

Be it therefore enacted that . . . whenever a sale by auction of
land would be invalid at law by reason of the employment of a puffer the 
same shall be deemed invalid in equity as well a* at law.
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In section 3 there was this definition :—
3. “Puffer" shall mean ft person appointed to bid on the part of the 

owner.

Then as to the distinction before these statutes it is said in 
Kerr on Frauds, 4th ed., 292 :—

In sales by auction the employment by the vendor of a puffer or agent 
to bill for the purpose of increasing the price without disclosing the fact 
was held by the Courts of common law to be fraudulent and the purchaser 
might avoid the sale, and bids by the auctioneer as the vendor’s agent had 
the same effect. Courts of equity drew a distinction between the employ
ment of a bidder for the purpose of protecting the property from being 
sold at an undervalue which was not considered fraudulent, and the em
ployment of a bidder to increase the price, but the employment of more 
persons than one to bid was held to be fraudulent because only one could 
be necessary for the protection of the property and the employment of 
more could only lie for the purpose of increasing the price.

I refer to Lord Cranworth’s judgment in Mortimer v. Bell, 
L.R. 1 Ch. 10, which led to the passing of the Act, 1867, ch. 
48, and to Smith v. Clerkc, 12 Ves. 482, in which Sir William 
Grant said :—

For, if the person is employed not for the defensive precaution with 
a view to prevent a sale at an undervalue, but to take advantage of the 
eagerness of bidders to screw up the price, I am not ready to say that is 
such a transaction as can be justified in a Court of equity.

There would be much good reason, especially after the pass
ing of these statutes in England and in Nova Scotia indicating 
which decisions were right, to follow the common law Judges 
and the American Judges. But this case can so easily be de
termined even under the opinions of the equity Judges with the 
same result as it would lie determined under the common law 
Judges that it would be mere affectation to say which ought 
to be followed. Mark the distinction. A person could be em
ployed to run up the bidding to prevent a sale at an “under
value.” But not a step beyond. As Willes, J., pointed out in 
a case I have mentioned the equity Judges were just following 
out the ideas of the sales of their own Courts.

Now, here, I propose to shew that a vendor’s bidder, after 
any real bidder had dropped out ran the vendee up by small 
bids to a price far in advance of the value of the horse ; that 
there was a palpable fraud practised on the vendee in this trans
action. The learned County Court Judge says nothing on this 
point. Ilis view was that this action is on a note of hand ami 
the horse must have been worth at least $10, and therefore he 
makes no finding on the question of fraud. The defendant’s 
case was that there was fraud and a return of the horse within 
a reasonable time and therefore a defence to the note. So that I 
have not to meet any finding of facts against the view I hold.
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The plaintiff had an auction sale on October 15, 1909, of 
certain stock and farm stuff, this mare included. The defen
dants, Fred Bentley, and his mother, who is a party to the note, 
attended the sale and before the sale they saw the plaintiff and 
they talked about this mare. Their conversation is corroborated 
by an independent witness, Burpee Miller. The plaintiff did 
not come to the trial. It was said that he was ill, but there is 
always a provision for taking the evidence of such a person 
dc bene esse at his residence.

Fred Bentley had never seen this mare before and knew 
nothing except what the plaintiff told him, and he says he be
lieved the plaintiff. He had recently returned after an eight 
years’ absence in the West where he had been mining, and more
over, he knew nothing about horses, and he told the plaintiff 
he did not, that he had been mining all his life. (The learned 
Judge here read extracts from the evidence.)

Then the auctioneer, Samuel Cox, not a willing witness for 
the defendant, I should judge, says, that before the sale the 
plaintiff spoke to him :—

He tticn said, “Whenever you get a bid of $00 you can drop her.” 
My answer was, “Will I drop her quick?" and he replied, “Yes."

Fred Bentley started the mare at $.‘10 and it went on at dollar 
bids. The son made a $50 bid. The auctioneer thinks that a 
man from Musquodoboit—he cannot give his name—bid $55.

One would like to know more about that bid. I shall deal 
with the real value presently. But the plaintiff’s son. Mex- 
ander, who held the horse while the bidding was going on from 
that time by winking to the auctioneer sent the bids up by 
fifty cent bids to $G0. Fred Bentley says:—

When the bidding stopped my bid wns $00 itnd the horse was dropped 
to me quick without another bid being asked for.

Now there is evidence tending to shew that Alexander 
Wright did not want a horse at all, that he already had a horse, 
and Fred Bentley says he did not know that the person bidding 
was the plaintiff’s son until he was told so after the sale. Fred 
Bentley says:—

When we were about leaving, my mother pointed out to me the man 
who she said bid against me. And I asked why he run the mare up so, 
bid her up so high. He answered he wanted the mare. I then told him 
he could have her at the same as the last bid. He answered, “I don't 
want her at all now."

Alexander does not go into the witness-l>ox at all. Another 
son does, but not Alexander, nor, as I said, the plaintiff him
self.

Now as to the real value, first, by estimates of persons who 
knew something of horses, and, secondly, by the quality of the
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animal. Not a witness to prove that this animal was worth more 
than $20 went into the box. As a fact, the mare was after her 
return sold again at auction after due advertisement when seven 
or eight farmers wen* pn*sent and she sold for $10. (The learned 
Judge here set out extracts at length from the evidence.)

Thomas Francis, called by the plaintiff, in his examination 
said after the sale to the defendant :—

Kretl, she’s no good, I never thought she was any good . . . wouldn't 
have her on any coiwideration ... I had a poor opinion of the horse.

This witness, about a fortnight after the sale, was chaffing 
Fred Bentley about his evidently wretched bargain and the 
plaintiff, because the other had used words attempting to de
fend it, for fear of being considered a fool, I suppose, called 
him as a witness as to what Bentley had said. But the plaintiff 
was in the midst of his friends at Upper Stewiacke, farmers 
and so on, who knew the mare. Not one apparently could be 
got into the box to shew that the beast was worth anything like 
$liO or was fit for hauling logs or plowing. Of course she was 
not lit for the woods, nor for any of the defendant’s purposes. 
Where was the man from Musquodoboit who, it was claimed, 
bid $ô5T The plaintiff’s auctioneer could have directed him 
to that man for a witness.

It is clear that the sale was an absolute fraud and the price 
which the defendant was run up to much beyond the value of 
the animal. Therefore even according to the equity Judge's 
decisions, it was within the cases.

Then it is contended that the defendant did not repudiate 
the purchase and return the beast within a reasonable time. 
And in connection with that 1 shall quote some evidence that 
will also hear on the point I have just left, the quality or value 
of the animal.

It takes a little time to find out the quality or value of a 
horse. The hors»* must be tried and for that a reasonable time 
is allowed, particularly when the purchaser knows nothing 
alsnit a horse and thinks it requires resting and feeding, when 
this horse had been resting and feeding all summer and the ap
plication of liniment would cure the l»og spavins. I really think 
that what did convince him at last was when the beast was 
foolish enough to lie down in the stable and Mrs. Bentley had to 
semi for the neighbours to help it to get on its feet again. At 
any rate the sale took place on October 15, 1909, and the return 
was offered the 20th of November and actually made on the 27th. 
The last three weeks of this period the defendant Fred Bentley 
had been absent lumbering in the woods, having gone without 
the horse, and on his return learned of the incident of the animal 
not being able to get on its feet once it was down. (The learned 
Judge here referred to the evidence of Fred Bentley.)
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This is also testified to by the co-defendant. Then there is 
this corroboration in addition that when Fred Bentley went to 
the plaintiff to offer to return the mare and to make known his 
reason for so doing, namely, the condition of the animal, he 
took with him the witness Burpee Miller and we have from these 
two what the plaintiff said in reply to the charges. (The 
learned Judge here quoted at length from the evidence of Bur
pee Miller and Mrs. Wright.)

When the animal was returned the plaintiff had it sold, ap
parently by a constable. However, it ought to lie said in con
nection with the right to return the animal that it was in as good 
condition as ever ami the position of the plaintiff had not been 
altered during the period the defendant had kept the horse. 
This is not dealing with a staple article in a city but with a horse 
in a country place and f the purposes of trial and because all 
of the circumstances of i* fraud would not reach at once the 
defendant’s knowledge, 1 am of opinion and it is a question of 
fact, that the horse was returned within a reasonable time.

The case of Lindsay Petroleum Co. v. Hurd, L.R. ô P.C. 221, 
supplies principles for determining such a question. Moreover, 
it was held that—

Fraud being established against a party it is for him, if he alleges 
laches in the other party, to shew when the latter acquired knowledge of 
the truth and prove that he knowingly forbore to assert his right.

I also refer to Leake on Contracts, 6th ed., 259. 21)0.
For instance, while Fred Bentley might have found out very 

shortly after the sale that the person bidding against him was 
the plaintiff’s son, there was a further link necessary, that 
supplied -by Cox, the auctioneer, that the plaintiff had a puffer 
to bid up to $60. When did Bentley acquire this knowledge! 
Staines v. Shore, 16 Pa. 200. There tin* horse died on the bid
der’s hands about thirty days after the sale and it was not 
shewn when he found out that a puffer was bidding.

I think the appeal should be allowed ami the action dis
missed with costs in all the Courts.

Ri'khell, and Dryrdale, JJ., concurred.

Appeal allowed with easts.
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Ontario Supreme Court (Appellate IHvieion), (Sorrow, Maelarcn, K. M. 
Meredith, Mapce, and llodpins, JJ.A. January 15, 1013.

Jim. 15.
1. Ix lilt TM F. XT I 8 11 K 2 30) SUFFICIENCY OK CONSPIRACY TO PROCURE

ABORTION—( 'Kl MIN Al. (’ODE 8EVH. 303, 852.
An indictment for conspiracy to procure an nliortion is mifflcient 

under hvch. 303, 852 of the Criminal Code, 1000, where it allege» that 
the defendants did, nt a place in the Province of Ontario, at a given 
time, conspire, combine, confederate, and agree together to commit a 
certain indictable offence, to wit, the crime of aliortion, by then and 
there conspiring, combining, confederating, and agreeing together to 
procure the miscarriage of a named woman, thereby committing an in 
dictable offence, contrary to the Criminal Code.

[Sc pi no v. Rowlands (1851), 17 (j.B. (171, ►penally referred to.]
2. Evidence (8 X P—727)—Conspiracy to commit crime in Ontario—

Commission in poreion country—Evidence op acts in—Com-
i'i 11

Where, on a criminal trial for conspiracy to procure an abortion, it 
appeared that the defendants conspired to procure its performance in 
Ontario, but finding it difficult to do. went to a foreign country, evi
dence is admissible as to what occurred there in furtherance of the 
conspiracy.

3. Evidence ( B X F—727) —Conspiracy to commit crime—Acts and de-
ci.ab\tion op conspirators after commission—Relevancy.

Acts and declarations of those charged with the crime of conspiracy 
to procure the |H*rformance of an aliortioii, occurring immediately after 
its commission and made while procuring cure for the |K*rson upon 
whom the nliortion was performed, are admissible u» tending to 
establish the conspiracy.

Statement Crown case reserved liy Denton, Jun. Co. C.J., ns follows :— 
This case came on for trial before me, sitting as Chairman 

of the Court of General Sessions for the County of York, with a 
jury, on the 20th, 21st, 22nd, and 23rd days of May, 1012. John 
Willis was acquitted and Julius Bach rack and Km manuel Bach- 
rack were convicted upon the following indictment, which the 
grand jury had found on the 11th day of March, 1912, the in
dictment having been preferred with my consent in writing, as 
acting Chairman of the said General Sessions :—

“That Julius Bachrack, Emmanuel Baehraek, and John 
Willis, at the city of Toronto, in the county of York, in or 
about the month of November in the year of our Lord one 
thousand nine hundred and eleven, did conspire, combine, con
federate, and agree together to commit a certain indictable 
offence, to wit, the crime of abortion, by then and there eon- 
spiring, combining, confederating, and agreeing together to pro
cure the miscarriage of a certain woman named Maud MeComh, 
thereby committing an indictable offence, contrary to the Crim- 
inal <'«"!.• "

Particulars were demanded by counsel for the accused on 
the 13th day of March, A.I). 1912, as follows :—
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(1) Particulars of the overt acts of the several accused re
lied on by the Crown to prove the existence of the conspiracy 
charged.

(2) Particulars of the place where the indictable offence 
referred to in the said indictment was committed or was to be 
committed, and particularly whether the place relied upon was 
or is within the Province of Ontario or the Dominion of Canada.

(3) Particulars of the place or places and time or times 
when the alleged unlawful conspiracy or agreement was entered 
into, and whether within the Province of Ontario or the Do
minion of Canada, or not.

Subsequently a motion was made for an order directing the 
Crown to furnish such particulars, but before the return of 
the motion the particulars hereinafter set out were furnished 
by the Crown, which, in the exercise of my discretionary powers, 
I ruled to be sufficient.

The particulars served in writing by the Crown upon the 
counsel for the accused were as follows :—

“In answer to the demand for particulars dated the 13th 
March, 1912, by the defendants’ solicitors herein, the follow
ing, among other facts, will be relied upon at the trial hereof in 
support of the case of the Crown :—

“ (1) The intercourse between the defendant Julius Bachraek 
and Maud MeComb in the month of November, 1911, at the 
city of Ottawa.

“(2) The condition of pregnancy of the said Maud MeComb 
therca fter.

“ (3) The joint actions of the three defendants in the city of 
Toronto in providing pills, tea, and medicines to produce abor
tion.

“ (4) The visits to Dr. Fish of the defendants Emmanuel and 
Julius Bachraek to request him to perform an operation on the 
said Maud MeComb to procure an abortion, and the introduc
tion of a strange woman to her by them to take her to Dr. Fish.

“(5) The fact that the defendant Julius Bachraek and the 
defendant John Willis accompanied the said Maud MeComb to 
Buffalo, and their efforts to secure the operation there, and 
their subsequent visit to Rochester, where the operation was 
performed.

“ (6) The payment of $25 to the said Maud MeComb to have 
the operation performed in the city of Toronto.

“(7) The fact that the defendants accompanied the said 
Maud MeComb to Hamilton and had Dr. Mullen called to attend 
her.

“The above are the facts to be relied upon by the Crown, in 
addition to such evidence in support thereof as may be adduced 
generally to prove the same.”
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After these particulars had been given, and before plead
ing, counsel for the accused filed a demurrer in the following 
form (omitting the preliminary recital) :—

“Julius Baehrack, Emmanuel Baehrack, and John Willis sav 
that they are not guilty of the alleged offences in the indict
ment charged.

“And for a further plea, nevertheless, say that our Lord 
the King ought not further to prosecute them by reason of 
the premises in the said indictment mentioned, because the 
said indictment and the matters therein contained are not suffi
cient in law to compel the said accused to answer thereto, and 
they state and shew to the Court here the following causes for 
demurrer to the said indictment, that is to say:—

“The said indictment does not sufficiently shew where any 
indictable offence, which the Crown desires to charge as the 
indictable offence which the accused conspired and agreed to 
commit, was committed within the Province of Ontario, or even 
within the Dominion of Canada, and the said indictment is bad 
at law, in that it does not charge that such indictable offence as 
the Crown desires to allege was committed or was contemplated 
or intended or agreed to he committed within the jurisdiction 
of the said Court in which the said indictment was preferred 
and found.

“The said indictment does not disclose any indictable offence 
at law.

“The said Court has, for the reason above set out, no jurisdic
tion to try the said indictment.

“And this the accused are ready to verify.
“Wherefore the said accused pray judgment, and that by the 

said Court here they may be dismissed and discharged from the 
said premises in the said indictment specified, and so forth ; and 
in default thereof that the said accused may be allowed to plead 
over to the said indictment”

This demurrer came on for argument on the 21st day of 
March, 1912 and I gave judgment on the 25th v.y of March, 
1912, holding that the indictment, read in connection with the 
particulars thereof delivered, sufficiently charged an indictable 
offence.

The accused were then allowed to plead over, and pleaded 
“not guilty.”

As John Willis was acquitted, this reserved case deals only 
with Julius Baehrack and Emmanuel Baehrack.

Counsel for the accused has requested me to reserve a case, 
not only as to the judgment I gave upon the demurrer, hut also 
upon the points hereafter detailed, which arose in the consider
ation of the evidence.

It was objected by counsel for the accused that, even if the
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indictment was good, as I had ruled, in any event evidence 
could not be admitted of any agreement to go to the United 
States for the purpose of having an operation for the purpose 
of an abortion performed there, or of any nets that took place 
in the United States, or of the operation that was alleged to have 
been performed there, these not being as alleged in furtherance 
of the evidence of conspiracy to procure the commission of the 
unlawful act in Canada, but subsequent thereto, and relating to 
a matter not within the jurisdiction of our Courts.

It was also urged by counsel for the accused, having regard 
to the evidence of Dr. Mullen, that this evidence could not he 
admitted, it having relation to acts and declarations after the 
event conspired for had happened, and that these acts and 
declarations were not receivable in evidence, since they could 
not he in furtherance of the conspiracy charged. I ruled on 
this branch of the case that declarations of the accused were 
always evidence against the person who made them, but that 
the acts and declarations of one conspirator at this stage of the 
ease were not evidence against his co-conspirator, and the witness 
was warned to confine his evidence to such declarations as im
plicated only the person making them.

At the request of counsel for the accused. Î have reserved 
for the consideration of the Court of Appeal for the Province of 
Ontario the following questions of law arising upon the demurrer 
and upon the evidence:—

First, was I right in overruling the demurrer and in holding 
that the indictment was good in law, and did sufficiently charge 
an indictable offence, and that the offence charged in the said 
indictment and in the particulars was within the jurisdiction 
of the Court in the Province of Ontario in which the said indict
ment was preferred!

Second, v.as I right in admitting the evidence of the agree
ment to go to the United States for the purpose of having an 
operation performed there and of the occurrences in Buffalo 
and Rochester outlined in the evidence of Maud McCombt

Third, was I right in admitting the evidence (restricted in 
the manner above stated) of Dr. Mullen as to acts and declar
ations of the accused!

Fourth, in case your Honourable Court should be of opinion 
that the evidence referred to in the second and third questions or 
any part thereof was improperly admitted, was any substantial 
wrong or miscarriage of justice thereby occasioned on the trial, 
as called for by sec. 1019 of the Criminal Code!

11. II. Dewart, K.C., for the defendants. The indictment is 
bad as charging a conspiracy to commit an offence in the United 
States, and is not within the jurisdiction of our Court*. The 
indictable offence which the parties are charged with conspiring
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to commit must be an offence indictable in Canada. Procuring 
an abortion in the United States Ls not an indictable offence in 
Canada. See secs. 653, 656, 888, 974, 976, and 977 of the Crim
inal Code; Regina v. Bernard (1858), 1 F. & F. 240; Regina 
v. Kohn (1864), 4 F. & F. 68. The particulars of the indict- 

BAciiRArK. ment here sever the charge into its threefold character, all im- 
. properly charged in one count, because each is, if at all, the sub-

rgumen jcc( 0f a separate conspiracy: (1) conspiracy to commit abortion 
in Toronto; (2) conspiracy to commit abortion in Buffalo; (3) 
conspiracy to commit abortion in Rochester. The indictment 
is clearly bad: Rex v. Walkem (1908), 14 Can. Crim. Cas. 122, 
at p. 132. Conspiracy to procure an abortion is not iudictahle. 
There is no crime of abortion, and the added words in the in
dictment, “to procure the miscarriage of a woman,” do not 
help. Abortion may be perfectly legal under certain circum
stances. The offence in sec. 303 of the Code is: with intent to 
procure miscarriage, either unlawfully to administer or cause to 
be taken a drug or noxious thing or unlawfully to use an in
strument, etc. These essential ingredients of the offence must 
be charged in the indictment: Rex v. Goodfellow (1906), 11 
O.L.R. 359, 10 Can. Crim. Cas. 424; Ex p. O’Shau glniessy 
(1904), 8 Can. Crim. Cas. 136; Regina v. Cameron (1898). 2 Can. 
Crim. Cas. 173, at pp. 174, 175; Taschereau on the Criminal 
Code, ed. of 1893, pp. 675, 678; Regina v. James (1871), 12 Cox 
C.C. 127; Regina v. Norton (1886), 16 Cox C.C. 59; Stroud’s 
Judicial Dictionary, 2nd ed., vol. 3, p. 2248 ; Rex v. Cook (1909), 
19 O.L.R. 174. The evidence of the agreement to go to the 
United States and of the occurrences in Buffalo and Rochester 
was improperly admitted: Makin v. Attorney-General for New 
South Wales, [1894] A.C. 57; Regina v. Dcbruiel (1861), 11 
Cox C.C. 207 ; Regina v. Ellis, [1899] 1 Q.B. 230, 19 Cox C.C. 
210, at pp. 216, 217; Phipson on Evidence, 4th ed., p. 46; Priee 
v. Worwood (1869), 4 II. & N. ">1*2. 514; Bogina v. Boulton 
(1871), 12 Cox C.C. 87, at p. 92; Regina v. Rowlands (1851), 5 
Cox C.C. 436, 497, 17 Q.B. 671; Regina v. IJolt (1860), 1 Bell 
C.C. 280. Dr. Mullen’s evidence was clearly inadmissible. 
Declarations made by confederates after the event cannot be in 
furtherance of the common purpose, and must., therefore, be 
rejected: Wrigln's Criminal Conspiracies, ed. of 1887, p. 217; 
Regina v. Blake (1844), 6 Q.B. 126; Wright v. Tatham (1838), 
5 Cl. & F. 670, at p. 689; Heine v. Commonwealth (1879), 91 
Pa. St. 145 ; Patton v. State of Ohio (1856), 6 Ohio St. 467. As 
to any substantial wrong having been done, see Allen v. The 
King (1911), 18 Can. Crim. Cas. 1, and Rex v. Sunficld (1907), 
15 O.L R set.

J. R. Cartwright, K.C., and E. Bayly, K.C., for the Crown. 
No fault can rightly be found with the form of the indictment.
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It charges the accused with the “crime of abortion.” The 
Code specifics, in sec. 303, what the crime of abortion is. There 
can be no doubt that the accused received ample notice of what 
they were tnarged with. The evidence of the agreement to go 
to the United States for the purpose of committing the offence 
was rightly admitted: Regina v. Kohn, 4 F. & F. 68. The jury 
found that the prisoners conspired to procure an al>ortion in this 
Province. The evidence shewed that what the prisoners did was 
all part of one criminal scheme, and so the evidence was properly 
admitted, both in regard to what had taken place before and 
after the event: Wright’s Criminal Conspiracies, p. 216; Arch
bold’s Criminal Pleading, 24th ed., pp. 1410 to 1418.

Dewart, in reply. There is nothing in sec. 852 of the Code 
that overrides the rule that the offence must be charged in the 
indictment.

January 15,1913. The judgment of the Court was delivered 
by Meredith, J.A. :—The objections, made here, to this convic
tion, technical as well as substantial, seem to me to be quite 
without weight.

The form of the indictment is, in my opinion, quite sufficient ; 
it charges the prisoners with having conspired to commit “an 
indictable offence,” “the crime of abortion;” and the law makes 
very plain what the indictable crime of abortion is: sec see. 303 
of the Criminal Code.

“Every count of an indictment shall contain, and shall be 
sufficient if it contains, in substance, a statement that the 
accused has committed some indictable offence therein specified.

“Such statement may be made in popular language without 
any technical averments or any allegations of matter not essen
tial to be proved.

“Such statement may be in the words of the enactment des
cribing the offence or declaring the matter to be charged to be 
an indictable offence, or in any words sufficient to give the 
accused notice of the offence with which he Is charged.”

These are the provisions of the Criminal Code, sec. 852, ex
pressing the modern reasonable and sensible rule as to plead
ings; and, under it, the objection to the form of the proceeding 
seems to me to be plainly untenable; as I think it would also 
have been under earlier methods: see Regina v. Rowlands. 17 
Q.B. 671.

Then, in regard to matters of substance, it was contended 
for the prisoners: that they were charged with a conspiracy to 
do an act beyond the jurisdiction of the Courts of this Province; 
and that that was no crime; or, if that were not so, then all 
evidence of attempts to commit, and of the commission of, the 
act beyond such jurisdiction, was irrelevant, and so had been 
wrongly admitted, to the prisoners’ prejudice.
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But this contention I am unable to consider right in fact, 
in law, or in logic.

The jury have found, upon evidence quite sufficient to war
rant the finding, that the prisoners conspired to procure the 
abortion in this Province.

If that had not been so, the question would have arisen 
whether a conspiracy to do a wrong, or commit that which would 
be a crime if committed in the country where the conspiracy 
was hatched, could lie there punished if the act were to be 
done in some other country.

The law would be lame if it were powerless to reach con
spirators so long as they took care to agree to carry into effect 
their wrongs beyond the borders of the country in which they 
conspired to do the wrongs. It must be borne in mind always 
that the crime of conspiracy may be complete without any thing 
having been done to carry it out. And the cases, as far as 
they go, are against the contention for the prisoners; these 
cases were dealt with in the case of Regina v. Connolly and 
McOreevy (1894), 25 OR. 151, to some extent, and were all, 
as far as I know', referred to and discussed on the argument here; 
see also Commonwealth v. Corlics (1869), 8 Phila. (Pa.) 450; 
and Ex p. Rogers (1881), 10 Tex. App. 655, referred to in the 
Cyclopædia of Law and Procedure (“Cyc.M) vol. 8, p. 687. Rut 
it will be time enough to consider this interesting question when 
it has to be considered.

The latter part of the contention I am no*7 dealing with 
seems to me to disregard the fact that, if the law were as con
tended for, there would yet be two things to be proved: (1) a 
conspiracy to do the act ; and (2) to do it xvithin the jurisdiction ; 
and so the evidence ns to xvhnt took place without the jurisdiction 
might be the best of evidence for the Crown on the first ques
tion; ns well as helpful to the prisoners on the question of the 
place where the thing was to lie done. The prisoners x^hollv 
denied any conspiracy to procure an abortion ; xvhat took place in 
the State of New York was the strongest kind of evidence that 
they were guilty of such a conspiracy; and the prosecution, giv
ing it for that purpose, had to take the chances of its effect ns 
to the place where the xvrong xvns to he done; chances which, in 
view of what was proved to have taken place in this Province, 
might confidently be taken. There xxas evidence upon which any 
jury might find that the prisoners had conspired to procure the 
abortion in Toronto; but, finding it difficult, if not impossible, to 
succeed in their nefarious design there, went further afield.

Beside this, the things proved were all part of the one crim
inal plan; and I knoxv of no reason why the whole story may 
not be told, although it involve other crimes, or things which are 
not crimes. If one set out to commit murder and arson, or the
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murder of more than one person, and does it. may not the whole 
story he told in evidencet

So, too, in regard to the last point—evidence of what took 
place after the abortion—it was all part performance of the one 
conspiracy ; the care of the woman immediately aft^ the crim
inal act was necessary for the fulfillment of their design to do the 
wrong and escape detection and punishment.

I would answer the first three questions in the affirmative, 
and confirm the conviction.

Conviction affirmed.
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Re GIBSON and CITY OF TORONTO. ONT.

Ontario Supreme Court (Appellate Dir inion), Garroie, Maclaren, Magee, 
and llodgins, JJ.A. January IS, 1913.

8. C.
1913

1 Highways ($ V B—2S7)—Street widening—Building restrictions— 
Expropriation—Compensation.

Upon an arbitration to determine the eonijiensation to which a land 
owner ia entitled for the expropriation under a city by-law of a strip 
of his land for the widening of a contiguous street, the arbitrator may 
properly consider (a) the damage suffered by the owner in being pre
cluded from erecting commercial buildings on the expropriated strip, 
(/>) that, although the city had passed a prior by-law rendering the 
property residential and restricting the erection of any building within 
a fixed distance of the street, such by-law might Inter on Ik* repealed 
and the property might thereupon become commercial.

[Be City and South London Railway and St. Mary ll'oolnoth, [ 1903]
2 K.B. 728, f 1903] A.C. 1; Re Lucan and Chentcrfleld Can and ll'ater 
Hoard, [19091 1 K.B. Hi; Canard v. The King ( 1910). 43 Can. S.C.R. 
88; nml Rc South Twelfth Street (1907), 217 Pa. St. 3($2, specially 
referred to.]

2. Eminent domain ($ III E—165)—Rights and remedies op owners— 
Widening street—Consequential injuries.

Upon an arbitration to determine the compensation to which a 
land owner is entitled for the expropriation under a city by-law of 
a strip of his land for the widening of a contiguous street, the 
arbitrator will consider whether or not certain conditions, predicated 
ns necessarily reducing the value of the expropriated land, are merely 
temporary, for instance, a prior city by-law rendering the property in 
question residential, thus opening to the owner the right in such event 
to slu-w that the restrictive by-law might later on lie repealed and the 
property thereby might liecome commercial and in consequence more 
valuable.

I Re City and South London Railicay and St. Mara ll’oolnoth, [1903]
2 K.B. 728, [1905] A.C. 1; Re Lucan and Chesterfield Cas and ll'ah r 
Hoard. [1909] 1 K.B. Ill; Canard \. The King (1910). 43 Can. S.C.R. 
88; and Re South Twelfth Strert (1907), 217 Pa. Ht. 302. specially 
referred to.]

Appeal by James Robert Gibson from the award of I*. IT. 
Drayton, Official Arbitrator for the City of Toronto, in respect 
of the expropriation by the city corporation of the southerly 
seventeen feet of block A, plan 1307, on the north side of St. 
Clair avenue, Toronto, whereby he fixed the an int due to the

Statement

.14—11 0.1. R.



530

ONT.

S. c.
1913

Rb Gibbon

Toronto

Statement

Argument

Dominion Law Reports. [11 D.L.R.

appellant ns compensation for the land taken and for injury to 
the rest of the appellant’s land at $1,328.50.

The appeal was based upon the ground that the arbitrator 
should have taken into account the damage suffered by the 
appellant by being deprived of the advantage of erecting com
mercial buildings on the seventeen feet taken, in connection 
with the adjoining land south of the dwelling-house erected on 
the lot.

On the 18th August, 1910, the city council passed a by-law 
declaring the part of St. Clair avenue on which the appellant’s 
land fronted to be a “residential” street, and prohibiting the 
erection of any building within seventeen feet of the north and 
south lines of the street. This by-law was in force when the 
expropriating by-law was passed, on the 23rd June, 1911; but 
was repealed on the 24th June, 1912.

O. F. Shcplcy, K.C., and J. 8. Fullerton, K.C., for the appel
lant, argued that the by-law of the 18th August, 1910, imposing 
the restriction on building, must be treated as a part of the 
expropriation proceedings, and the value of the land must be 
considered apart from the effect of the by-law thereon. The 
dictum of Meredith, C.J., in Toronto R. W. Co. v. City of 
Toronto (1906), 13 O.L.R. 532, relied upon by the Official Arbi
trator, has to do with a subject not cognate to the present in
quiry, and has no bearing upon it. They referred to In re 
Lucas and Chesterfield Gas and Water Board, [1909] 1 K.B. 
16, at p. 24. also at p. 28, per Vaughan Williams, L.J., and at 
p. 32, per Fletcher Moulton, L.J. That case was not “on all 
fours” with the case at bar, but it illustrated the principles 
which should guide the Court in dealing with such matters, and 
shewed that possible and potential values should not be ex
cluded from consideration. They also referred to In re Countess 
Ossalinsky and Manchester Corporation (1883), reported in 
Browne and Allan’s Law of Compensation, 2nd ed., pp. 659-661. 
The arbitrator further erred in treating the by-law as if it were 
of perpetual obligation, which was never intended by the cor
poration; it was in fact subsequently repealed.

G. R. Geary, K.C., for the city corporation, argued that, so 
long as the by-law remained in force, the arbitrator had no 
right to assume that in the future the circumstances might tie 
different. The future is uncertain, and the prices at present 
prevailing are extravagant. lie referred to Stebbing v. Metro
politan Board of Works (1870), L.R. 6 Q.B. 37, as a case which 
went a long way in the respondents’ favour, and had not been 
overruled; also to In re City and South London Railway and St. 
Mary Wool noth, [1903] 2 K.B. 728; Slattery v. Naylor (1888), 
13 App. Cas. 446; Simmons v. Mailing Rural District Council, 
[1897] 2 Q.B. 433, 437; and the judgment of Buckley, L.J., in 
the Lucas case, at pp. 35, 36.
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Shepley, in reply, urged that the by-law, while it might not 0NT
be an improper one in itself, was used by the respondents for an g c
improper purpose. 1913

Re Gibson 

Toronto

January 15, 1913. Maclaren, J.A.:—This is an appeal by 
the owner of a certain lot on the north side of St. Clair avenue, 
in Toronto, from the award of the Official Arbitrator as to the 
compensation to which the owner is entitled for the taking of the mwuku. j.a 
southerly seventeen feet of his lot for the widening of St. Clair 
avenue, by a by-law passed on the 23rd June, 1911.

The owner claimed that the arbitrator should take into 
account the damage suffered by him by being deprived of the 
advantage of erecting commercial buildings on these seventeen 
feet in connection with the adjoining land south of the dwelling- 
house erected on the lot in question.

The arbitrator held that he was precluded from taking this 
into consideration by the fact that the city council had, on the 
18th August 1910, passed a by-law declaring that part of St.
Clair avenue to be a residential street, and prohibiting the 
erection of any building witbin seventeen feet of the north or 
south line of the street.

In the reasons for Ills award he says : “The real reason for 
the passing of this by-law is found in the evidence of Mr. For
man (the City Assessment Commissioner), given in these pro
ceedings, viz., that, it being the intention of the city at a later 
date to expropr* de seventeen feet for the purpose of widening 
St. Clair avenue, it was deemed expedient to prevent buildings 
in the meantime being placed on this seventeen feet, thereby 
increasing the amount of compensation which would have to be 
paid to the owners when their land was taken under the expro
priating by-law. There is no doubt that the by-law must be 
repealed and will be.”

As a matter of fact the by-law was repealed on the 24th 
June, 1912.

The arbitrator bases his conclusion, as to the above effect 
of this by-law, upon a dictum of Meredith, C.J., in a case of 
Toronto R. W. Co. v. City of Toronto, 13 O.L.R 532. I am 
unable, however, to find anything in this case to justify the de
cision arrived at by the arbitrator.

On the other hand, it was the duty of the arbitrator to have 
taken into account the probability, or, as he puts it, the certainty, 
of the by-law being repealed in the near future. Even apart 
from what he states was the reason for its being passed, the 
evidence shews that, from the rapidly changing nature of that 
part of the city, it was only a question of a short time when 
that part of St. Clair avenue would cease to be a purely resi
dential neighbourhood, and such a by-law would require to be
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amended or repealed, and this is a matter which, the authorities 
shew, the arbitrator should take into account. Even when it is 
contingent or uncertain, it is an element which he should take 
into his consideration, or, as put in one of the eases, when they 
are “reasonably fair contingencies.” For illustration of these 
rules, see Ililcoat v. Archbishop of Canterbury (1850), 10 C.B. 
327 ; In re City and South London Railway and St. Mary Wool- 
noth, [1903] 2 K.B. 728, [ 1905] A.C. i; In re Countess of 
Ossalinsky and Manchester Corporation, approved in In rc Lucas 
and Chcsterfuld (las and Water Board, [1909] 1 K.B. 16; 
Browne and Allan’s Law of Compensation, 2nd ed., p. 102; 
Cripps on Compensation, 5th ed., p. 117.

It would indeed be a gross abuse of the powers conferred 
upon the city corporation, if it should be able to use such powers 
to depreciate the value of property which it was about to acquire.

It was also urged on behalf of the city that, even if the 
by-law of the 18th August, 1910, were not an insuperable obstacle 
in the way of the appellant, the possibility of his being able to 
use the land in question for stores at some future date is too 
remote to found a claim for compensation upon. Some of the 
expert witnesses speak of its being likely to be profitably used 
for such a purpose “in the near future;” another says, in 
“eighteen months at the very latest ;” while others speak more 
or less indefinitely as to the prospects. The authorities above 
cited shew that a much more remote period, and even greater 
contingencies, arc proper matters for arbitrators to weigh and 
take into account.

The appeal in this case should, consequently, he allowed, and 
the award referred hack to the arbitrator that he may take the 
foregoing matter into account, with the right to hear further 
evidence if he considers the same to be necessary or desirable.

Hodgtne. j.a. Hodoins, J.A. :—The land-owner’s case was put in two ways :
first, it was said that by-law 5545, passed under 4 Edw. VII. 
ch. 22, sec. 19, was in fact part and parcel of the expropriating 
machinery, and as such its effect in restricting the use of the 
land could not he regarded; secondly, that the arbitrator, if he 
did give weight to the by-law, should have also considered the 
fact that the City of Toronto might hereafter repeal the by-law. 
I think there is a feature common to both these objections, which 
I shall deal with first.

In the reasons given by the arhi ••ator. it is stated that by-law 
No. 5545 was passed only for a limbed purpose, i.e., to prevent 
any building upon the seventeen-foot strip in the meantime and 
until the city expropriated it in order to widen St. Clair avenue 
to that extent.

If it is competent for the arbitrator to consider the possi-
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bility of the repeal of such a by-law owing to changed condi
tions, he must be at liberty to have regard to its temporary or 
limited purpose as proved or admitted before him. The differ
ence between the two aspects is one of degree only.

The potential use of property, even when hampered by dedi
cation to uses which may require legislation or an Order in 
Council to remove, and eases where consent by the expropri
ating authority is essen.ial to give substance to the anticipated 
use, have been considered in some of the cases cited.

In In re City and South London Hail way and St. Mary Wool- 
noth, [1903] 2 K.B. 728, [1905] A.C. 1, the point for decision 
was, whether the purchase-money or compensation to be paid 
by the company for (inter alia) damage (if any) sustained by 
the severing of the lands taken from the other lands of the 
rector and churchwardens, or otherwise injuriously affecting 
such other lands by the exercise of the powers of the Acts, was 
to he assessed upon the bases: (1) that the site of the church 
(severed from the subsoil and crypt and from part of the sur
face land) might, under sonic Act of Parliament, or under a 
scheme under the Union of Benefices Act, 1860, or otherwise, at 
some future time have ceased to be the site of a church, and 
have become available for building, the arbitrator b'ing at lib
erty to draw his own conclusion as to when that time was 
likely to arrive; or (2) that all the lands taken were the site 
of the church of St. Mary Wool noth, and that the same could 
never he used for any other purpose: [1003] 2 K.B. at p. 731. 
It was argued that, because the City and South London Railway 
Company’s Act of 1896, sec. 7, prohibited the railway company 
from acquiring or taking any part of the church itself, the object 
of the Legislature was, that the church should remain as a 
church, and that it could not be treated as an available site for 
a building, because its removal would require an Act of Parlia
ment. And it was urged that the contingency of such an Act 
being passed was a matter which the arbitrator was not entitled 
to take into account, for it would be impossible for him to say 
when, if at all, such an Act would tie passed. The Court of 
Appeal decided that, there being no words in the company’s 
Act of 1896 indicating that the church was to stand on the 
land in perpetuity, it was proper for the arbitrator to consider 
the fact that, under the Union of Benefices Act, I860, sec. 17, 
a scheme might be properly initiated which would enable the 
church to be sold. It is to be observed that such a scheme must, 
under that Act, be initiated by the Bishop of London or of Win
chester. reported upon by a commission, consented to by the 
patrons of the benefices affected and the vestries of the churches, 
certified hv the Ecclesiastical Commissioners, and finally directed 
by an Order in Council.
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In Hilcoat v. Archbishop of Canterbury, 10 C.B. 327, it was 
left to the jury to settle the compensation for the value of 
ground and buildings, not upon the assumption that they were 
consecrated, and, in the owner’s hands, inapplicable to any 
secular purpose, but with reference to all the circumstances that 
had appeared in evidence before them, which included evidence 
both of the fact that the church property' had been sold for 
enough to purchase another site and to compensate the owner, 
though not sufficiently in his opinion, and that, if applied to 
ordinary purposes, his interest was worth £1,540. This direc
tion was approved by the full Court.

The decision is criticised by the Court of Queen’s Bench in 
Stebbing v. Metropolitan Board of Works, L.R.. 6 Q.B. 37; but 
in the latter case it is evident that the Court regarded the dedi
cation to religious uses as absolute. The approval by Lush, J„ 
of the charge to the jury in Hilcoat’# case shews that the de
cision cannot be taken as deciding more than that, where land 
in the hand of the rector can never be devoted by him to secular 
uses, he cannot get compensation based upon its value freed 
from the dedication to religious services. Lush, J., at p. 45, 
says that the jury were directed to take into account “all the 
circumstances, the possibility, or perhaps probability, of the 
plaintiffs in that case being able to make some profit of it here
after; but, if not, then its value actual or potential.” And 
Hannen. J., at p. 4fi, speaks of the Metropolitan Board of Works 
having to make compensation to the rector for the freehold, sub
ject to this particular restriction, which diminished its value in 
its hands.

In Canard r. The King (1910), 43 S.C.R. 88, a majority of 
the Judges assume that the Judge of the Exchequer Court might 
have considered and given weight to the appellant’s right as 
grantee of the soil to apply for and possibly obtain a license 
from the Dominion Government to build out in the waters of 
the harbour, but thought the award large enough to cover any 
possible benefit therefrom (see pp. 90, 91, 104). Mr. Justice 
Duff considered that the possibility of obtaining such authority 
was an element of value which should be considered in ascer
taining the compensation.

And Bray, J., in In re Lucas and Chesterfield Gas and Water 
Board, [1908] 1 K.B. 571, at p. 580, in speaking of the grant 
of compulsory powers by Parliament, soys : “It may be true 
that parliamentary powers may be difficult to obtain, but that 
is for the umpire to consider, not for me.”

These cases arc authority for the proposition contended fur 
by the claimant, namely, that the arbitrator erred in not con
sidering the possibility or likelihood of the consent of the City 
of Toronto being had by the repeal of the by-law. either because
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of its temporary character or on account of a change in the 
character of the locality. The repeal of the by-law docs not 
seem to he a more remote possibility than the passage of an Act 
of Parliament or of an Order in Council or of the obtaining of a 
license from the Dominion Government to build in the waters 
of a harbour, in the eases above referred to. Indeed, one might 
adopt as the statement of a fair principle the charge to the jury 
in the Iiilcoat case as described by Lush, J., in the Stebbinp 
case (already quoted), namely, that it is proper to take into 
account all the circumstances, the possibility, or perhaps prob
ability, of the (owner) being able to make some profit of the 
land thereafter, but, if not. then its value actual or potential.

The rule is stated in almost the same words by Collins. L.J., 
in In rc Ooufflt ami A spa tria, etc., Water Hoard, (1004) 1 K.B. 
417, at p. 423: “To exclude the element of adaptability it would 
be necessary, as it seems to me, to shew that there is no reason
able possibility of the site coming into the market. The value 
of the possibility, if it exist, is a question entirely for the arbi
trator.” See also In rc Lucas ami Chesterfield (las and Water 
Board, [1909] 1 K.B. 16, which is dealt with hereafter.

But, apart from the decided cases altogether, or perhaps to 
put it more correctly, having regard to the principle under
lying the various decisions, it would seem to me that in no case 
could an arbitrator disregard or refuse to receive evidence that 
any condition of affairs relied on by the expropriating body as 
reducing the value of the land taken or injuriously affected, 
was merely temporary or was likely to change in the future. 
In the ease in hand, if it is proper for the City of Toronto to 
set up its by-law, it must be equally open to the claimant, if he 
concedes its validity, to urge that it was likely to he soon re
pealed, that it was not intended to he permanent, or that some 
movement was anticipated in the direction of business extension 
which would render it wise to do away with the restriction.

The giving of this evidence docs not in any way impeach the 
right of the municipality to pass the by-law, and would only 
lie ascribing to the city council sufficient wisdom to keep pace 
with the changing requirements of the different parts of the 
city. The cases ci#ed by counsel for the respondents as to the 
reluctance of the Court to interfere with by-laws properly passed 
and within the competence of the council, are, in my view, quite 
consistent with the position which I think this claimant ran, 
in this view, take before the arbitrator.

It follows from the above that the arbitrator should, if by-law 
5545 is set up by the city as affecting this land, hear any evi
dence to shew : (1) that conditions may change and that the 
by-law may be repealed ; and (2) that when passed it was in
tended to be only temporary or limited in its operation—provided
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that this evidence hears upon the potential use of the lands, as I 
think it does. The general scheme was widening St. Clair 
avenue by expropriating this seventeen-foot strip and payment 
of the value of the land to the land-owners. In anticipation of 
this, it is asserted, by-law 5545 was passed to prevent build
ings being erected on the seventeen-foot strip meanwhile. If 
that was its sole purpose, then, I think, it became part of the 
general scheme and should be so treated. If it is not part of 
the expropriating machinery as such, it is part of the plan 
adopted, of which it and the valuation of the lands by arbitration 
were essential factors. I see difficulties in the way of holding 
that by-law No. 5545 should be treated as part of the expro
priation proceedings. But in this ease it makes little difference 
in the result. It is, of course, accepted law that the value of 
the land to the expropriating body cannot be included as an 
element in the compensation. But, on the other hand, that 
authority ought not to be able, by the exercise of its other 
powers immediately prior to the taking, to reduce the value of 
what it seeks and intends to acquire and of which it is contem
plating expropriation.

1 have pot been able to find any English or Canadian de
cision exactly in point. Gough v. Mayor, etc., of Liverpool 
(1891), 65 L.T.R. 512, depends somewhat upon special legis
lation ; but in it the order of the grand jury for the demolition 
of the houses under the expropriating Act was held inadmis
sible.

In In rc Lucas and Chesterfield Gas and Water Board, [ 1909] 
1 K.B. 16, which was much relied on by the appellant, the 
opinion is expressed that, where a public body has obtained 
authority to expropriate land, the special adaptability of which 
depends upon the consent of the public body, the latter cannot 
eliminate from consideration by the arbitrator that element of 
special adaptability, by asserting that it can and will refuse 
its consent. I do not think that this case goes so far as to disable 
a public body from asserting in an" arbitration those private 
rights which it possesses. But it is authority for the proposi
tion that those private rights which may give it a commanding 
position when the matter comes to be dealt with practically, 
cannot be set up, if a market exists, though it be limited in 
extent, as destroying the natural adaptability of the site so that 
the arbitrator cannot consider the possibility of those rights 
being reasonably used to promote, instead of to defeat, the sug
gested use of the land.

The Canadian case which comes nearest to the point is In rc 
Broun and City of Owen Sound (1907), 14 O.L.R. 627, where 
the inclusion of the closing of a street in a general scheme was 
held not to defeat the land-owner’s elaim for compensation
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unaffected by the benefit which the whole scheme conferred 
upon her lands. Mr. Justice Mahee there said, at p. 629: “In 
so far as the respondent was concerned, the ‘contemplated work’ 
was the closing of the road. This was part of the general scheme, 
and was necessary for the Carney company’s works, and it 
seems impossible to believe that the corporation could, in effect, 
deprive the respondent of her right to compensation by including 
the proposal to close the road in the bonus by-law.”

The rule which excludes evidence of the rise in value caused 
by the particular scheme under which the compulsory powers 
are exercised, ought equally to prevent evidence of the loss of 
value caused by the same scheme. As Mr. Justice Duff puts 
it in Cunard v. The King, 43 S.C.R. 88, at p. 100: “The cir
cumstance that it is so required” (for a public purpose) “is 
not to enter into the computation of value as either enhancing 
or diminishing it.”

A case in Pennsylvania, South Twelfth Street, 217 Pa. St. 362, 
was decided in 1907, under circumstances very closely resemb
ling those in this case. In that State they have a system of 
plotting and placing streets in city plans prior to the condem
nation of the land for that purpose, which plotting is not in 
itself a taking of the land. A street, South Twelfth street, was 
ordained, plotted, and placed ou the city plan in 1870, and it 
was urged that, the claimant having purchased the property 
subject to this so-called restriction, the jury were bound to con
sider the value as in the open market, but subject to the restric
tion just mentioned. The Supreme Court of Pennsylvania, 
affirming the decision of the trial Judge, held that the jury 
were not so bound. Mr. Justice Stewart, in delivering judg
ment, said (p. 366): “Equally untenable Is the other position 
taken, viz. : that if the true measure of compensation be the 
market value of the land when taken, the fact that no compen
sation could be recovered for the removal of any buildings 
erected on the bed of the proposed street after the same had 
been plotted, is to be considered as a circumstance affecting 
such market value. This is simply asserting the right of con
fiscation in a modified form, only feebly disguised. By reason 
of the plotting the owner is virtually denied the privilege of 
building on his land, and it is argued that with this privilege 
extinguished the land would have a much reduced value in the 
estimation of the average buyer. Of course, it would. But 
who is responsible for this reduction ! Not the owner ; the im
pairment of value resulted from nothing he had done, hut as 
the immediate consequence of the steps taken by the munici
pality towards the appropriation, in invitum, of the owner's 
land. In the present ease it is quite clear that without the 
right to build upon the land, this narrow strip, sixty feet wide,
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located ns it is, would he of little if any value. This is the con
tention, that the municipality, in the furtherance of public 
ends, having stripped the land of nearly its entire value, now 
when it seeks to accomplish fully its purposes in connection 
therewith, is to he allowed to acquire the land by paying a sura 
measured by ihe little value the municipality has left in it. 
Such a result would be a travesty on the constitutional pro
vision which requires in all such cases just compensation to he 
made for the property taken . . . .”

In this view I quite agree. I think the constitutional pro
vision referred to in that judgment is no wider than is our 
statute. The decision goes farther than it is necessary in this 
case. There the plotting was in 1870. Here it was done just 
before expropriation proceedings were begun.

If the City of Toronto sets up this by-law as a valid exercise 
of its powers, and its effect as reducing the value of the land 
to the claimant, I think the latter ought to he allowed to object 
to its admissibility or its effect as infringing the rule I have 
quoted, and, if necessary, to prove that it was not really an 
independent legislative act, if that is important, hut had an 
intimate connection with, and was really part of, the scheme 
for widening St. Clair avenue. In view of whet was stated 
during the argument, the City of Toronto should, however, have 
the right to offer evidence to shew, if they can, that Mr. Forman 
was mistaken in his evidence upon this point.

The claimant did not contend that the by-law in itself was 
such an exercise of the powers as required the City of Toronto 
to make compensation for injuriously affecting this land; and, 
therefore, it is not necessary to consider the question.

Upon the whole, I think the proper disposition to make of 
this case is to allow the appeal and to set aside the award and 
refer the matter hack to the arbitrator to he dealt with by him 
in the light of this judgment. I agree entirely with the remarks 
quoted by him from the judgment of Meredith, C.J., in Toronto 
It. W. Co. v. City of Toronto, 13 O.L.R. 532, but I do not think 
that they arc in any way inconsistent with the views I have 
expressed.

The respondents should pay the costs of the appeal.

Garrow and Magee, JJ.A., concurred.

Appeal allowed with costs.
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MILLARD v. GREGOIRE.
Nova Scotia Supreme Court, Graham, and Itusscll, and Dnjsdale, JJ.

March 13, 1013.
1. deeds ($ Il E—43)—Estate oh interest created—Want or expres

sion “his heirs ’ ’—Mortgage.
Apart from any question of rectification, a mortgage by way of 

grant containing the words “has sold and by these presents doth grant 
and convoy,” and further stating that such grant is intended as secur
ity for a specified payment which “if duly made will render this con
veyance void,” passes only an estate for the life of the grantee for 
want of the expression “and his heirs.”

[Me Ethel and Mitchell*» Contract, [1901] 1 Ch. 943, referred to.]
2. Vendor and purchaser ($ I E—25)—Rescission of contract—Land

purchase—Defect in title.
A contract purchaser of land is entitled to rescind his agreement for 

defect in the \endor *s title consisting in the fact that a mortgage under 
which the vendor derives title conveyed a life estate only.

[Childs v. Stoddard, 130 Mass. 110, referred to.]
3. Vendor and purchaser ($ I E—25)—Contract to purchase—Rescis

sion FOR DEFECT IN TITLE.
A contract purchaser of land is entitled to rescind his agreement 

for a defect in the vendor's title, consisting in the fact that a mortgagee 
who exercised a power of sale under which the vendor derives title was 
administrator of the mortgagor's estate; it being his duty, as admin
istrator. to satisfy the mortgage out of personal assets of the estate 
and otherwise look after the interests of the estate.

|./< MÀin# v. Jones, 2 (Jiff. 99, 29 L..I.l’h. 493; Parkinson v. Hanbury, 
1 Dr. & Nni. 143; and drey Coat Hospital v. Westminster Improvement 
Co., 1 DeG. & J. 531, referred to.]

4. Adverse possession ($11—<10)—Effect—Time required—Commence
ment of running of limitations.

On sale of land by a mortgagee under power of sale, his interest 
tieing a life estate only, the Statute of Limitations did not commence 
to run in favour of those claiming under such sale, until the death of 
the mortgagee.

5. Vendor and purchaser ($ 1 E—29)—Rescission—Defective title—
Contract to purchase The and occupation—Liability of pur
chaser.

Ordinarily, on abandonment of a contract to purchase land for a 
defect in title, the purchaser in possession is not liable for its use and 
occupation for a reasonable time, but he must not remain in possession 
after the contract is clearly abandoned.

| Temple v. McDonald, (1 N.S.R. 155, and Howard v. Shaw, N M. & W. 
1 IB, referred to.]

6. Vendor and purchaser ($ I E—29)—Rescission—Defective title—
CONTRACT TO PURCHASE—RESTORATION OF VENDOR.

In relieving plaintiff from a contract to purchase farm land and 
farm utensils and stock, as an entire agreement, Itecause of defective 
title to the land, defendant vendor is entitled to lie restored to his 
original situation, so far as possible, and an allowance for articles not 
restored by the purchaser.

Appeal from the judgment of Sir Charles Townshend. C.J., 
in favour of defendant with easts in an action to recover a sum 
of money paid by plaintiff on account of the pu reluise price of
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land. The gnmmlH relied upon by the plaintiff were fraudu
lent misrepresentations on the part of the defendant, and that 
the title of defendant was defeetive, and one whieh plaintiff 
should not be obliged to accept.

The judgment appealed from proceeded on the ground that 
there was no evidence of fraudulent misrepresentations and 
that while there might be some question as to the documentary 
title, after considering all the documents, defendant's title was 
sufficient, especially in view of the continued possession of de
fendant and his predecessors in title for over twenty years.

The appeal was allowed, Drysdale, J., dissenting.
Jas. Terrell, for plaintiff, appellant.
J. It. Kenny, for defendant, respondent.

Graham. E.j. Graiiam, E.J. :—This is an action to recover baek a sum of 
$.'100 paid by way of deposit on the price of a farm at Fall 
River, in this county, on the ground that the defendant’s title 
was defective and one which the plaintiff should not be required 
to take.

Originally, James Rutherford, who was the owner, having 
purchased from Thomas J. Wallace, by deed of the first of Nov
ember, 1871, on the 3rd of January, 1872, mortgaged the pro
perty, 1170 acres, to James Farquharson, to secure the repay
ment of $300, in fee simple in the usual form of mortgage duly 
registered. We hear nothing further about this mortgage, and 
I shall have to deal with this phase by and by. On the first of 
February, 1882, James Rutherford, in consideration of $814.94, 
mortgaged the property to James Farquharson to secure the 
amount in the following terms, and it is contended that it con- 
veyed only an estate for life:—

Thin indenture made thin 1st day of February in tin» year of our laird 
1882. between James Rutherford. of Fall Hiver, in the county of Halifax, 
in the Province of Nova Scotia, in the Dominion of Canada, yeoman, of 
the one part. and Jamvs Fari|uharson, in the said city and province and 
Dominion of Canada, of the other part, witnesseth, that the said Janies 
Rutherford, in consideration of the sum of $814.94, lawful money of 
Canada, to him duly paid hy the «aid Janies Furquluirson at or In-fore 
the ensouling and delivery of these presents the receipt whereof is hereto 
acknowledged, has sold and hy these present# doth grant and convey to 
the said James Farquharson, all that lot, piece or panel of land . . . 
(lien* billows a description hy metes and bounds of the whole 370 acre# of 
land describ'd in exhibit “A.").

Tbi# grant is intended as a security for the payment of $814.94 on 
February I. 1883. with interest thereon payable half-yearly at the rate of 
0 per cent. |ier aim., which payment, sf duly made, «ill renoer this eouvev 
mice void. And if default should In» made in tin* payment of the principal 
or interest above mentioned then the said James Farquharson and his 
assign* are hereby authorized to sell the #aid property by public auction
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for the best price lie can g«‘t for the same, and after deducting the amount N.S.
due as above to pat/ the balance, if ant/, to the said James Rutherford, his 
executors, administrators or assigns, and further, that until default, in 
payment of the said principal sum and interest, if any, the said James _____
Rutherford, his heirs or assigns, shall !m at full liberty to occupy and Mim.ard
possess the said granted property for the term of one year from date, with- r.
out payment of rent or for use and occupation. In witness, etc. <iBKaoiSK.

On April 16, 1896, James Rutherford, who up to Mint time orehsm.e.j. 
had been in possession, died. On January 19, 1897, admini
stration with the will annexed of his estate was granted to James 
Farquharson and to Ram ford Rutherford, the sole executor and 
legatee having died in the lifetime of the testator. On June,
19, 1897, Farquharson, having professed to act under the power 
of sale contained in the mortgage of the first of February, and 
having sold by auction, conveyed the property ( less 120 acres 
sold by James Rutherford to Wilson) to one Arthur J. Drysdale 
for $400. The deed recited that there was due on the mortgage 
the sum of $258.67. From Drysdale the defendant derived his 
title. On April 1, 1899, James Farquharson died.

Taking the mortgage of February. 1882, 1 think that the 
authorities shew, that for want of the expression “his heirs” 
it must be held that James Far rson did not take the fee 
simple, but only a life estate. We have not enacted the English 
Conveyancing Act of 1881, by which another expression will 
answer to create a fee simple. I refer to Williams on Real Pro
perty, 202, and to Ethel and Mitchell’s Contract, [1901] 1 Oh.
945. There, for want of the expression “heirs” and because the 
deed had only the expression “in fee” instead of “fee simple” 
which would make the conveyance sufficient to convey the fee 
simple under the Conveyancing Act, it was held that the legal 
estate in fee simple had not passed and the purchasers were not 
required to take the title.

Then as I have intimated, Farquharson. instead of going to 
Court, sold under the power of sale. It is quite possible that 
the Court, if it was shewn that there was a mistake in the second 
mortgage as to the estate intended to be conveyed, and if it had 
l»een shewn, as I think was the ease, that the first mortgage was 
paid off and the second mortgage included the balance due on 
it, would have decreed that the first mortgage should stand as 
security, notwithstanding it had been paid off for the amount 
due. My reason for inferring that the first mortgage was paid 
off is that in the second mortgage there is a provision for paying 
the balance of proceeds of the sale in pursuance of the power of 
sale over to the mortgagor, which would not be likely if the 
other mortgage was outstanding. The cents, too, look like as if 
that had been done. However, there was no relief sought and 
that remedy is not now available. I think the defect in the title
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is such that the purchaser is not obliged to take it. I refer to 
the ease of Childs v. Stoddard, 130 Mass. 110.

The first mortgage presumably, the mortgagor. Rutherford, 
having been in possession, is barred by the Statute of Limitations 
and therefore cannot bo used to aid the later mortgage, but if 
it is alive, it is a cloud on the title.

The sale by auction did not profess to deal with that first 
mortgage. It is not referred to in the second mortgage. But 
the power of sale in the second mortgage (there is none in the 
first one) would not give power to the mortgagee to sell more 
than what was thereby mortgaged, namely, the life estate of 
Farquharson.

There is another point. On June 19, 1897, when the power 
of sale was exercised, not only was James Rutherford dead (he 
died April 16, 1896), but Farquharson was administrator with 
the will annexed of his estate appointed January 19, 1897. It 
was his duty, as such administrator, to satisfy out of the personal 
assets the mortgage to the exoneration of the land, instead of 
availing himself of the power of sale; moreover he was selling 
behind the dead man’s back, when he, as such administrator, 
should have been watching the sale in the interest of the dead 
man. to whose estate the surplus proceeds would go. Of course, 
if he had gone into Court for a sale, provision could have been 
made both for the protection of the estate and for his protec
tion. In Jenkins v. Jones, 2 (iiflf. 99. 29 L.J. Ch. 493. Vice- 
Chancellor Stuart said:—

A mortgagee with Mich « power stand# in a fiduciary character, and, 
unlike an ordinary vendor wiling what i# hi# own, he mu#t take all rea
sonable means to prevent any sacrifice of the property, inasmuch aa he is 
a trustee for the mortgagor of any Mirplu# that may remain.

I refer also to Parkinson v. Uanhury, 1 Dr. & Sm. 143. Look 
at the vagueness of the power of sale, as to how it is to Is* exer
cised. Then there is no statute to make the recitals in the deed, 
even if they were sufficient prinui facie evidence as to the re
gularity of the proceedings and no statutes as in England such 
as the Conveyancing Act, 1881.

I think that the sale is liable to lie ripped up, and on this 
ground the title is defective. In the Orey Coat Hospital v. The 
Westminster Improvement Company, 1 DeO. & J. 531, Knight 
Bruce, L.J., said :—

When a vendor i« seeking to enforce the specific performance of a 
contract against a purchaser, if a question, whet tier of title or convex 
•nee. arise# between them, it is generally enough for the purchaser to 
shew that the case is one of reasonable doubt.

In this case, it is said in the judgment :—
As to the title, so far as the documentary part of it is concerned, there
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may be hoiiio question, but after considering the effect of all tlie deed» and 
mortgages, I come to the conclusion that defendant's title is sufficient, es
pecially in view of the continual possession of the defendant and his pre
decessors in title for over twenty years.

With deference, I think that no statute of limitation was 
running in favour of the defendant or his predecessors until 
the life estate had terminated upon Farquharson’s death. No 
entry could be made until then. James Rutherford, the mort
gagor, himself died in possession on April 1(1, 1896.

The plaintiff is claiming interest, also expenses incident to 
the sale, which he would he entitled to, and also expenses in
curred clearing an acre of woodland and for ami* and fertilizer 
used for the land. The defendant claims compensation for use 
and occupation, and for damages to which I will refer presently.

The contract for sale was entered into May 2, 1912, and the 
plaintiff was let into possession on that date. On the second 
of June, a deed and mortgage were formally tendered to him by 
defendant, and I infer the title was investigated after that. On 
July 12. the plaintiff personally quit the possession. It appears 
that the plaintiff and his wife on July If) entered into a deed of 
separation, with an allowance to the wife, who has means, and 
the wife and children remained in possession, but under an ar
rangement with the defendant. The defendant witnessed the 
deed of separation and appears to have heard it read and to 
have known of its purpose, and it appears that he was in negotia
tion with the wife to purchase on her own account.

Ordinarily use and occupation for a reasonable time, when 
the title fails in such a case, is not allowed for, but the pur
chaser must not remain in possession after the contract is clearly 
abandoned: Dart, Vendors and Purchasers, 999; Temple v. Mc
Donald, (i N.S.R. 155; Howard v. Shaw, 8 M. & W. 118.

There is another matter. This purchase included, not only 
the farm, but farming utensils and stock, and these are not sever
able. After the plaintiff left possession of the farm and aban
doned the contract, his wife remained in possession. There was 
a deed of separation and the defendant was aware of its terms. 
This is in the evidence :—

Alfred Grégoire cross-examined by Mr. Terrell.
Q. You were present when that separation deed was signed? A. Yes.
Q. You witnessed their signature? A. Yes.
Q. You knew then that Millard was leaving the property? A. I did 

not know anything aJ>nut leaving the property. That had nothing to do 
with nie. 1 was n*ked to «ign it as a witness. Mr. Murray read it over 
and I heard it.

Q. You knew Millard was leaving under the terms of the agreement? 
A. That had nothing to do with me.

Q. Did you know that it was one of the terms of the agreement? A. 
That they were to live apart.

542

N.S.

8.C.
1913

Miu.aro

Gbeooibk.

Orahsm, E.J.



544

N.S.

8.C.
1013

Millaud

Ornham, E.J.

Dominion Law Reports. Ill D.L.R.

Q. That 1m* was not to go thereÎ A. Ye*.
Q. You nay he went there afterwards? A. Yes, very shortly after. I 

would not like to he certain of the day. Within a week as near as I could 
say. 1 know he went because Mrs. Millard told me he had been there.

Q. Did she tell you what lie went for? A. He was supposed to go for 
some of liis things, and I was to go with him.

Q. And that was part of the agreement ? A. Yes.
IJ. Was it in the agreement that you were to go with him? A. No, 1 

don't think. He agreed to that.
<,*. lie went there to get his things in accordance with the agreement? 

A. As near as 1 could figure.
Q. You know' he has not been there since? A. I was told he was, 

twice. Mrs. Millard told me. Did not tell me what he went for.

After the plaintiff went out, a horse went upon tin* high
way and got bogged there and died. A mowing machine was 
injured in us»*. Two calves and one pig were used for food, one 
calf died. There is no counterclaim, and the plaintiff contends 
that these at most would only amount to torts of the wife, and 
for such a claim, husband and wife should he sued together.

But I think, upon equitable principles, in giving the plain
tiff this relief, there can be required of him the r»*storation of the 
defendant to the original situation as far as possible. The plain
tiff should have seen to it that these articles taken over by him 
were restored to the defendant. Th<* defendant has raised this 
defence equitably. 1 think that a reasonable allowance to the 
defendant would be a balance in the defendant’s favour for tin- 
plaintiff’s occupation of the land, etc., thirty dollars; and for 
the articles in question not restored, the sum of ninety dollars. 
The plaintiff is entitled to have the appeal allowed with costs, 
and will have judgment for the sum of one hundred and eighty 
dollars with costs.

Ri ssell, J., concurred.
Drysdale, J. ;—The objection to the title tendered here by 

defendant under his contract of sale to plaintiff arises under 
the sale made by James Fanpiliarson to one Drysdale, in June, 
1897.

It seems Farquharson took a mortgage of the lands in ques
tion from one James Rutherford, on January 3, 1872. This 
mortgage was in the ordinary form and conveyed the fee sub
ject only to a right to redeem and was to secure $300 and in
terest. Subsequently, on February 1, 1882. the said Rutherford, 
by way of mortgage, further changed the said property to secure 
$814.94 and inter»*st to the said Farquharson, and in this instru
ment a power of sale was inserted authorizing the sale of the 
lands on default of payment of principal or interest. This deed 
was to Farquharson himself only, and not to himself and his 
heirs.
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On June 19, 1897, Farquharson exercised his power of sale 
and sold and conveyed the property to one Drvadale. through 
whom defendant acquired title. It is objected on the part of the 
plaintiff, that Farquharson, by the second mortgage, which con
tained the power of sale, only acquired a life estate, and that a 
sale by him under the power contained in said instrument does 
not carry the fee.

I do not think this objection is well taken. Farqiiharson. by 
the deed, or mortgage, of 1872 acquired the fee. The deed of 
1882 only further clogged the equity of redemption. By virtue 
of the two instruments of 1872 and 1882, Farquharaon had the 
complete title coupled with a power of sale in case of default. 
The power of sale is personal to the mortgagee and is a thing 
with which his heirs are not concerned, and it would seem that 
Farquharson was in a position on default to sell at public 
auction and give a good title. This he seems to have done ac
cording to the title deeds produced. Another objection was 
urged against the title thus made through Farquharson; it was 
said, that before he exercised his powfer of sale in 1897 he had, 
in January, 1897, become the administrator of the mortgagor. 
I cannot see how this fact could prevent the exercise of the power. 
A mortgagee is not a trustee of a power of sale for the mort
gagor, and his right to look after himself is not affected. I think, 
by the fact of taking administration of the mortgagor’s estate: 
see Coote, on Mortgages, 928. As the only objection to a com
plete documentary title arises under the Farquharson transfer 
mentioned, I think effect should not be given to the objections. 
There was a good power of sale in Farquharson. On the face of 
the deeds it would seem to have been properly exercised and 
that a mortgagee, with a power of sale, can give a good title is 
beyond dispute.

It was objected on the argument before us that the acreage 
of the farm had been misrepresented. This was not made an 
issue in the pleadings and I agree with the learned trial Judge 
in his findings on this, as well as the other questions of fact 
found by him.

I would dismiss the appeal with costs.
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Appeal allow'd. Drysdale. J.. distent in ff.
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March 31.
1. Contracts ($ ID 3—55)—Meetinu or minds—Definiteness.

In order to constitute an agreement between two jiurties there must 
be a consensus ad idem, a meeting of the two minds upon ascertained 
terms.

| Hrogdcn v. Metropolitan h‘. Co., 2 AX’. 0(5(5; Pearson v. O’Brien. 
10 D.L.K. 175, referred to.]

Statement This is an appeal by the defendants from a judgment of 
the Chief Justice in favour of the plaintiff whereby he directed 
specific performance of an agreement for a lease of certain pro
perty in the city of Edmonton.

The appeal was allowed.
S. B. Woods, K.C., for plaintiff.
Frank Ford, K.C., for defendant.

Boott. J. Scott, J. :—I concur with Stuart, J.

Stuart, J. Stuart, J. :—In the year 1904 the defendants. John A. Mc
Dougall and Richard Secord, were carrying on business in 
Edmonton in partnership under the firm name of McDougall 
& Secord. After the negotiations had taken place out of which 
this action arose a joint-stock company was formed under the 
name of McDougall & Secord, Limited, which acquired the as
sets of the former partnership including the property in ques
tion. It was agreed at the trial that the company should be 
held bound by any obligations entered into with the plaintiffs by 
McDougall & Secord relating to the matters in question in this 
action. For this reason it will be sufficient to refer to the defen
dants generally without any further distinction. The plaintiffs 
are a banking corporation with their head office at Toronto. In 
January, 1904, they had a branch office at Edmonton under the 
direction of one Hammett, as local manager or agent.

The negotiations al>out the case seem to have begun by some 
conversation prior to the 8th of January, 1904, as to which there 
is little if any evidence. On that date the defendants wrote a 
letter to Hammett in which they referred to this conversation 
and offered to erect a building suitable for bank premises and 
to lease a portion of the same to the bank for a term of ten 
years at a rental of $2,400 a year and agreed to pay taxes and 
keep in repair. In this letter three alternative sites were men
tioned, viz. : lot 15 or lot 2 or lot 1, all in river lot 6. On Janu
ary 11, 1904, Hammett acknowledged the receipt of this letter 
and stated that he would forward it to the general manager of 
the bank for consideration. In this letter he asked the defen-
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dant to say whether they would consider a proposal to erect a ALTA, 
building for hank purposes only to be leased to the bank at a 
rental to be fixed at a fixed percentage on the value of the land iq13
and cost of construction, the lease to be for “ten years or more,” -—
and he suggested a fourth alternative site. On the same day B\ov °F 
the defendants replied offering to consider the proposal on two scum 
alternative bases ns to rental and mentioning the proposed term *?• 
to be “ten years or more.” This letter was merely acknow- *r<,I^£ALL 
ledged by Hammett on January 12th. On February 8th, 1904, Stcoeu,
Hammett, having apparently consulted his superior officers and Ltd.
also having had some conversation with the defendants wrote stuârt>j. 
to the defendants the following letter:—

Edmonton, February 8th, 1004.
Me-'ra. McDougall & Seeord,

Edmonton.
Dear Sir*.—With reference to your letter of the 8th January, mid our 

conversation of Saturday lo*t. we licg to state that we will accept the 
proposal contained in that letter to erect n building on lot 1, R.L. 6. 
lending to u* 23 by HO on Jumper avenue and Fir*t street, s tea nr or hot 
water heated, and lilted up as bank ollices, with vault, private oflice, lava
tory, and other necessary fittings and counters, for a period of ten years 
at $2,400 per annum, with option of renewal, taxes to lie paid, ami build
ing to be kept in good repair by you; upon the completion of the general 
plan* and specifications, when the exact dimensions and lights and door 
are decided upon we will submit plans of the interior arrangement. A 
lease upon these lines may lie prepared for joint execution at once. We 
understand that you will have the plans and sjiecifications put in hand at 
once and the contract# let for construction at the earliest possible moment.
If at all possible we would like to have it ready for occupation in the 
closing months of the summer.

Your oliedient servant,
(Sgd.i E. T. Hammett,

Manager.

To this letter the defendants replied as follows :—
Edmonton, 0th February, 1904.

Mr. E. T. Hammett,
Manager. Bank of Nova Scotia.

Edmonton.
Dear Sir,—We beg to acknowledge receipt of your favour of the 

8th inst.
We will immediately have plan* and sped lient ions of building pre- 

fared and "ubmit same for your approval and details of Interior arrange
ments, including vault, etc.

We will lose mi time in jetting the work under way and hojie to have 
the building completed and ready for occupancy early in the fall.

Am soon as the plan* are approved of we will have a lease prepared 
for joint execution.

Yours truly,
(Sgd.) McDovgaix & Secokd.
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The premises referred to in these two letters were those on 
the south-east, eorner of Jasper avenue and First street. Some 
further conversation seems then to have taken place and then 
Hammett sent the defendants the following letter:—

Edmonton. Alta., February 12tli, 1904.
Mesüi-f. McDougall & Secord,

Edmonton.
Dear Sirs,—With reference to your offer of yesterday to lease to us 

quarters in the building to lie erected on the N.E. corner of Jasper avenue 
and First street, thereby giving us possession at as early a date as pos
sible. I beg to advise you that we prefer to abide by our first decision 
accepting your projiosal for an office on the S.E. corner of the above streets.

Thanking you for your courtesy in submitting the choice to us. be
lieve me,

Yours faithfully,
(Sgd.) E. T. Hammett, 

Manager.

Then some further conversation occurred and Ilammcttsent 
the defendants the following letter:—

Edmonton, February 13th, 1904.
Messrs. McDougall Sl Secord,

Edmonton.
Dear Sirs,—With reference to our conversations of yesterday and this 

p.m. 1 beg to confirm my statement then made that our general manager 
has decided to accept your offer to lease to us 23 feet by (at least) 70 feet 
on the south-west corner of the building to be erected on lot 21. R.L. 0, on 
similar terms to those already approved for the corner of lot 1, R.L. 6.

Trusting this will be satisfactory to you, believe me,
Yours faithfully,

(Sgd.) E. T. Hammett,
Manager.

The defendants made no further reply. There is no evidence 
of any further reference to the terms of the lease either in 
correspondence between the parties or in conversations for 
over four years. What happened was that the defendants pro
ceeded to erect and did erect a building on lot 21 which was 
ready for occupation about February 10th, 190(i. The plaintiffs 
then went into possession of that part of the building intended 
for them and paid the rental of $200 on the first of every month. 
Hammett had ceased to be local manager for the plaintiff and 
had died before the trial. One Mooney had succeeded him for 
a short time and then one Macleod became local manager for 
the plaintiffs within a few days after occupation was taken. It 
appears that Mooney before leaving had, early in February, 
1906, had some dispute with the defendants as to the question 
of electric light fixtures and in a letter of February 9, 1906, to 
his general manager, he quotes from the first letter of January 
8th, 1904, written by the defendants and refers to it as “part of
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our agreement.” On February 26th, Macleod, after taking ALTA.
charge wrote to the general manager about the same question
and said that 4 misunderstandings might easily have been avoid- 1913
ed by a more definite agreement at the outset.” The bank ap- ----
parently put in the fixtures. Then on October 24th, 1907. the BxJ,yV°F
defendants rendered to tin* bank an account for electric light Scotia

charges amounting to $210, being at the rate of $10 a month for v-
21 months. This sum the bank paid and continued thereafter 
to pay light, heat and water charges in addition to the rental of Secokh,
$200 each month. Whether it was this circumstance of the ar- IjTD-
rears of light charges that aroused Maeleod’s curiosity or not, smart, j. 
he did, for some reason or other, shortly before the 17th of 
December, 1907, for the first time apparently, become curious 
as to the wherenliouts of a supposed lease. He seems to have 
searched for a lease and failing to find one went to the defen
dant’s office and enquired about it. lie saw only a clerk in 
charge who said, after searching, “there doesn’t seem to be one 
here.” Then, on December 17th, he wrote to his general man
ager saving, “We do not appear to have a copy of our lease at 
this branch. Do you hold a copy?” On December 24th, 1907, 
the assistant general manager at Toronto replied saying that 
there was no copy of any lease of the Edmonton premises at the 
head office, that Hammett had apparently overlooked the neces
sity of getting one. as there was no reference to one in the corre
spondence. and continuing as follows:—

There should be some memorandum in your office shewing the ar
rangements that was made with the landlord; if not, possibly Mr. Mooney 
can give particulars. At any rate before further misunderstanding* arise, 
it would lie well to have our status clearly defined in the form of a proper 
lease.

Macleod then went to the defendants and asked to have a 
draft lease prepared hut it was not till March 11th, 1908, that 
the defendants handed him a draft loa.se in triplicate. This was 
sent to the general manager for completion but was returned 
unexecuted on March 21st, 1908. (I think it n<*cessary always to 
observe the year because the lapse of a year or two never seemed 
to worry the parties particularly and this is not altogether with
out significance.) Along with the draft the general manager 
returned a document containing certain proposed clauses which 
he desired to have inserted, and asked Macleod to get as many 
of the concessions as he could if they were in accordance with 
the agreement that passed between Hammett and the defend
ants. One of these rends ns follows:—

The lessees to have the right to the extension of the term hereby 
granted for other successive terms of five years each after the expiration 
of the said term or any renewal thereof upon same conditions and coven
ants and at the same rental, upon giving the lessors notice in writing six
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months prior to the expiration of each of said respective terms of the in
tention of the lessees to avail themselves of that right.

If the lessors do not care to fix the rental for the succeeding term or 
terms, now, instead of the words “at the same rental," the following 
will answer: "at a rental to tie mutually agreed upon or settled by arbi
tration in the usual way during the three months next succeeding the 
late-t date ii|ion which the said notice may lie given.”

Thu draft leases with this document were taken to the defen
dants' office and apparently remained there until August. 1908, 
when they were all handed hack to Macleod with the letters 
“O.K.” or the word “no” written opposite the different sug
gested clauses and with certain other alterations in the draft 
itself. The word “no” was opposite the clause above quoted. 
Some verbal negotiations seem then to have taken place, hut no 
definite evidence of these was given, apparently the renewal 
clause was the point on which the parties could not agree. On 
August 13th, 1908, Macleod returned the drafts to the head 
office. Sometime between March and August, Macleod had dis
covered the letters of February 8th and 9th, 1904. and when re
turning the drafts in August pointed out to the general man
ager that these letters provided for a renewal and enclosed 
copies of those letters. On August 18th, 1908, the assistant 
general manager returned the drafts to Macleod still unexecuted 
and in his letter returning them said:—

We cannot execute the lease submitted, as it is not in accordance with 
the letters which passed between McDougall & Secord and the bank in 
1904. returned herewith, in which the rental to lie paid for the further 
term, of ten years, while not distinctly stated, is implied, and we propose 
to stand by the agreement then arrived at.

Macleod then took the draft leases again to the office of the 
defendants. That is the last trace of them that could he found. 
The drafts were never discovered and were not produced in 
evidence although notice to produce was served on the defen
dants. No evidence of their contents was given.

The parties engaged in no further negotiations, although the 
plaintiffs continued to occupy and pay rental ils before until 
August 3rd, 1909, on which date the general manager wrote to 
Macleod saying, “Please see the landlord about having a lease 
of the premises drawn up and send it here for signature." Mae- 
leod then interviewed the defendants’ clerk and he said, “we 
will see.” Then the matter dropped for more than another year. 
On December 17th, 1910, the head office by a general circular 
apparently sent to all local managers asked Macleod to 
examine the paper* you hold in connection with your office premises and 
advise us whether the necessary deed or lease is in your possession.

On December 28th, 1910, Macleod wrote to defendants, say
ing, “Our head office has again asked me for a copy of lease of
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the bank premises at this point. Kindly have one made out in 
accordance with the agreement entered into with you in Febru
ary, 1904, as per copies of correspondence which you will find 
enclosed.” The copies enclosed were of the letters of February 
8th and 9th, 1904. On January 11th, 1911, the defendants wrote 
to Macleod, saying,
as you have refused to sign a lease according to the terms of our letter to 
you of the 8th of February, 1904, for that portion of the Empire Block 
which you now occupy, we hereby give you notice that we will require 
possession of these premises and we do hereby give you notice to vacate 
the said premises on or before the 1st day of February, 1912.

The next day, January 12th, 1911, the defendants wrote to 
Macleod a somewhat similar letter saying that the bank had 
no lease of the premises, asserting that they, the defendants, were 
always willing to give a lease according to the agreement and 
repeating the notice to quit. Macleod immediately replied again 
demanding a lease. On the 25th of January, 1911, the plaintiffs 
filed a caveat to protect their interests. Some further corre
spondence including a tender to defendants of a lease to he 
executed by them passed between the solicitors of the parties in 
May, 1911, and on May 16th, 1911, the plaintiffs commenced 
this action wherein they claim specific performance of the al
leged agreement for a lease and in the alternative $20,000 as 
damages for breach of the agreement.

The only evidence given other than above set forth which 
appears material on the question of specific performance was 
that given by the defendant, McDougall, who stated that in his 
verbal negotiations with Hammett the understanding was that 
it was to be a ten year lease, “that they would probably want it 
longer but that meant a different arrangement and they would 
get the option—the preference,” and that the terms as to heat
ing, light and water and the date of the commencement of the 
term were to be settled when the lease was prepared.

The learned Chief Justice gave judgment at the close of the 
hearing directing specific performance and ordering the defen
dants to grant a lease for ten years from February 1st, 1904, 
with a right of renewal for another ten years upon the same 
terms and with a clause to be inserted that the plaintiffs should 
pay $10 a month for heating. With this latter exception, which 
he made on account of the plaintiffs having in the meantime 
paid for the heating, he held that the terms set forth in the 
correspondence should apply. The judgment proceeded on the 
ground that by the letters of February 8th and 13th, 1904, to 
which the defendants had, in their replies and by proceeding 
with the construction and by giving plaintiffs possession, im
pliedly assented, an agreement for a lease with a right of re
newal had been arrived at.
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There arc two questions involved in the appeal and 1 confess 
I have had as much difficulty with the one as with the other. 
The first is whether there ever was a concluded agreement of 
any kind. The second is as to the effect to be given to the ex
pression “with option of renewal” in Hammett’s letter of Feb
ruary 8th, 1904.

To my mind, sufficient importance has not been attached so 
far to the circumstance that the premises which were the sub
ject-matter of the negotiations were not in existence at all while 
the negotiations were going on. The defendants offered to erect 
a building and to lease a portion of it to the plaintiffs. Rut 
throughout the whole correspondence and down to the very last 
letter of February 9th, 1904, from defendants to Ilammett there 
is clearly shewn a plain intention in the parties that no final 
and binding agreement was to lie arrived at until the plans and 
specifications of the proposed building were prepared and ap
proved of by the plaintiffs. That last letter says,
we will immediately have plana and specifications of building prepared 
and submit same for your approval and details of interior arrangements 
including vaults, etc. ... As soon us the plans are approved of we 
will have a lease prepared for joint execution.

It seems to me that the inevitable inference from this is that 
the parties hud not arrived at and did not intend to arrive at a 
final agreement until the plans and specifications were prepared 
and approved of. There were many things still left open. The 
letter of February 9th says that the defendants hope to have 
the building completed and ready for occupancy in the fall. 
Can it be thought for a moment that the parties did not intend 
to arrive at and agree upon some definite date by which the 
building should be agreed to be completed? The bank would 
certainly not give the defendants an indefinite time to complete. 
Or can it be supposed that the bank were not seriously interested 
in the plans and specifications, in the questions as to how many 
doors and windows there were to be and as to their position in 
the building, in the height of the ceiling, in the nature of the 
flooring and other things of that kind? It appears to me be
yond question that the passing of the letter of February 9th did 
not form and was not intended by either party to form a final 
binding and concluded agreement. If there was one, then when 
was it arrived at! There is no evidence before us as to when 
the plans were approved, or even that they ever were approved 
of by Hammett or Mooney or. indeed, that there* ever were 
any plans in existence at all. For two years there is 
nothing but silence and darkness and then an entry into 
possession without any communication whatever as to 
the terms upon which possession was being taken. If
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the letters of February 8th and 9th, 1904, were not alta. 
intended at the time, as they certainly were not, to eon- g c.
stitute a concluded agreement, can it be contended for a moment 19m
that by the bare taking of possession on February 10th, 1906, ----
when Hammett had long since departed, when Mooney from
whom we have nothing and who, for all that appears, may not Scotia

have known the contents of the letters at all, was just on the
eve of departure when the plaintiff’s head officers in Toronto ° and'1*-
knew nothing of the letters in question (because, on the evid- Skcoru,
ence, they first became aware of them in August, 1908)—that ^n-
by such taking of possession without a word of negotiation the etnsrt. j.
parties evinced an intention to be bound by those letters as
their final agreement?

I have always understood that in order to constitute an 
agreement between two parties then* must be a consensus ad 
idem, a meeting of two minds upon certain terms. As the plain
tiffs are a corporation, in their case the minds must be the mind 
of an agent. Certainly the head officers’ minds never took part 
in a consensus in February, 1906. As to Mooney, who took 
possession on their behalf we have no evidence of what he knew 
or thought or did or that he even knew or thought or did any
thing except take possession, which itself we only know infer- 
entially. As to what either of the defendants, McDougall or 
Secord. though at the time we have no evidence either. We 
have only two letters (wliieh lmd been filed away for two years), 
evidently either unknown or forgotten. In my view of the case 
what happened was that the parties thought that they had at 
some time or other in the past arrived at some agreement by 
correspondence, a reference to which would show the terms, 
that the)’ were mistaken in so thinking, but did not find out 
their mistake until after three or four annual, but very mom
entary. flickers of consciousness which merely revealed their 
real disagreement. The lack of agreement was not revealed 
earlier because what the plaintiffs wanted mainly was possession 
and they got it, and what the defendants wanted was their 
monthly rental of $200.00, which both would naturally have in 
mind without reference to correspondence, and they got it. It 
is noteworthy that neither party woke up to the question of pay
ing for heat or who should bear that burden until October 24th.
1907. In view of that single fact itself, how it can be said that 
the taking possession in February, 1906, indicated a final agree
ment upon all the tenus of the lease is something that I am un
able to comprehend.

The question is entirely one of fact and authorities are there
fore of little assistance, but I have found the case of Rrogden 
v. Metropolitan Railway Co., 2 A.C. 666, of some considerable 
help. It is unnecessary to refer in detail to the facts of that
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case, but a reference to it will shew that the facts were far 
stronger than here. A very formal draft agreement was drawn 
up by one party, marked “approved” by the other party with 
some very slight alterations, then sent to and retained by the 
first party and acted upon by that party immediately and in 
such a way that the House of Lords thought they had thereby 
evinced their acceptance of it. But it will be observed that Lord 
Chief Justice Cockhurn dissented in the Court of Appeal, that 
Lord Blackburn hesitated in the House of Lords and that the 
other members of the House of Lords felt compelled to deliver 
very considerable argument to support their judgment that an 
agreement had been arrived at. After reading that case and 
comparing its strength with the weakness of this, I am unable to 
see how it can be maintained that the parties here had ever been 
at one as to the terms upon which the property in question was 
to be leased. The only way it could be worked out would, in 
my opinion, be thus: to say that because the two parties to a 
proposed lease of a proposed building, to be erected, agreed upon 
terms A and B (the rental and length of the initial term) in 
February, 1004, and upon terms C, D, and E (the character of 
the building, the date of its completion and the date of com
mencement of the term) in February, 190fi (by taking posses
sion and accepting the premises as erected) and upon tenu F 
(who should pay for the heat) in October, 1007, and because 
these terms might be sufficient to form an agreement, and al
though in 1004 one party suggested a term as to renewal to 
which the other party did not then directly assent, because it 
was then plainly intended to discuss in detail the terms of the 
lease later on when the plans of the proposed building would be 
approved, yet this might be taken as forgotten fas indeed it 
was by the party in whose favour it would be) and as dropped 
out of consideration and so. therefore, nothing was left hut 
what had at some time or other during a period of nearly four 
years been agreed upon; and therefore, as possession had been 
taken and sufficient had been agreed upon at some time or other 
to form an agreement, although the parties never «lid in fact 
agree that these things were all that was to be agreed between 
them and although one of them did in fact try later on to get a 
renewal clause different from the one formerly propos«‘d by 
that party, and yet so the consequence was that an agreement 
for a lease had been made.

If the Court could feel justified in such circumstances in 
finding a consensus nd idem, a completed contract, then I think 
we could give specific performance for a ten year term. But 
for my part, I find myself unable to assent to such a proposition, 
and I think there was never any concluded and completed agree
ment between the parties at all.
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There is a good example of how a disagreement upon a very ALTA, 
small matter may prevent the existence of any agreement at all, 
even when the main questions have been decided between the 1913
parties to be found in the case of Pearson v. O'Brien recently —
decided in the Privy Council and reported in 10 D.L.R. 175, ^ova* 
22 W.L.R. 703. Scotia

In that ease the Privy Council held that a disagreement as to 
whether purchase money for land in Winnipeg was to be paid ' c 4^”ALL 
in Moosejaxv or Winnipeg, prevented a consensus ad idem al- Xkoord, 
though the main items of agreement had been fixed. Lm

I think, therefore, that the appeal should be allowed with smart,j. 
costs and the judgment below set aside and the action dismissed 
with costs and that there should be judgment for the defend
ants on their counterclaim declaring the plaintiffs only tenants 
at will of the premises in question and directing the plaintiffs 
to deliver possession of the premises to the defendants and for 
their costs of the counterclaim.

In accordance with the usual practice in overholding tenant 
cases, I think a reasonable time should he allowed for the plain
tiffs to vacate, and I think in the circumstances of this case six 
months would not lie unreasonable.

I should have been glad if I could have found an agreement 
for a ten year lease only. If the Court had power to arbitrate 
I think the just thing to do would be in view of the defendants’ 
letter of January 12th, 1911, in which they insist on the letter of 
January 8th, 1904. as being the basis of the agreement, to 
award & ten year lease to the plaintiffs. Put the trouble is that 
the plaintiffs always tried to get something added in regard to a 
renewal with the result that there was no agreement at all. I 
shall be surprised and disappointed, however, if the defendants 
who are honourable and not vindictive men should not still, not
withstanding this judgment, adhere to their original view as to 
a ten year lease and make a settlement upon that basis.

Since writing the above, a suggestion has occurred to me, 
that the facts shewn here would really create a tenancy from 
year to year, but no such point was raised, either at the trial 
or before us on appeal, and I do not think, therefore, that it is 
necessary to consider it.

Simmons, J. :—In the month of January, 1904. oral negoti- simmuns. j. 
ations took place between Mr. Hammett, local manager of the 
Bank of Edmonton and the plaintiffs, who were then a partner
ship, regarding a lease by McDougall & Secord to the bank of 
part of a building on Jasper avenue, Edmonton, which Mc
Dougall & Secord proposed to build. The parties exchanged 
letters specifically referring to these oral negotiations and mak
ing counter proposals. These letters, as will appear hereunder.
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contained a request by Mr. Hammett that the details of the 
interior arrangements and fittings would be subject to the ap
proval of the bank before being executed, and this was assented 
to by McDougall & Sccord, who stated also in their acceptance 
of the bank’s request as to approval by the bank of the interior 
arrangements, that as soon as these were approved by the bank, 
that McDougall & Seeord would have a lease prepared for joint 
execution.

The correspondence also discloses that three alternate sites 
were named by McDougall & Seeord, but none of these was 
selected. The parties, however, orally agreed to substitute a 
site on the corner of Jasper avenue and First street, but no 
question or dispute arises out of this fact.

Subsequently McDougall & Seeord transferred their partner
ship business to McDougall & Seeord. Ltd., and their counsel at 
the trial assented that McDougall & Seeord, Ltd., should be 
bound by any contract in this instance made by McDougall & 
Seeord as individuals or by the partnership.

The appellants in pursuance of the arrangement referred to 
completed their building and erected interior fittings and 
arrangements for the bank on the first floor and the bank en
tered into possession in February, 1906, said premises being 
the north-east corner of the Empire block and paid the rent 
monthly at the rate of $2,400 per year from that time till 1911, 
when the facts arose which lead to this action. Mr. Hammett 
ceased to be local manager before the bank entered into pos
session and apparently no lease was actually executed by the 
parties. No notice was taken by either of the parties of the 
fact that no least* had been executed until December, 1907, 
when Mr. McLeod the local manager of the bank wrote his 
general manager Toronto, calling his attention to the fact that 
no lease was on at the bank at Edmonton, and asking the 
general manager if a copy was at the head office. On being in
formed that the head office had no original or copy of a lease, 
Mr. McLeod interviewed John C. McDougall, son of the defend
ant McDougall and a clerk in the office of McDougall & Seeord, 
Limited, if the appellants had a copy of the lease and was 
informed by him that he thought McDougall & Seeord. Limited, 
had a copy, hut he could not find it. On making subsequent 
requests to John C. McDougall for a copy of the lease and fail
ing to get one, McLeod asked him to have a lease prepared. 
Correspondence of a desultory character was carried on between 
the appellants and respondents regarding the execution of a 
lease till March, 1911, during which the appellants prepared 
a lease in triplicate and submitted it to the bank. The bank 
suggested some changes in regard to a provision for an option 
for renewal for five years at the same rental or rental to Ik*
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agreed upon by arbitral ion and a provision in regard to removal 
of fixtures at the end of the term. McDougall & Secord did not 
assent to these provisions and after counter propositions regard
ing the right of the bank for an option for renewal, the bank 
asserted their claim to a lease with an option for renewal for 
the term of ten years at the end of the alleged existing term of 
ten years.

The ap»ellants refused and claimed for the first time that 
the bank had no lease and made a formal demand on tin* bank 
for possession, whereupon the bank brought this action claim
ing specific performance of an agreement for a lease for ten 
years with an option for renewal for the same term and at the 
same rental. An application was made by the phiintifis at the 
opening of the trial for leave to amend claiming in the alter
native specific performance of an agreement for a lease for ten 
years. The action came on for trial before the Chief Justice and 
he reserved his decision at the opening of the trial on the appli
cation by the plaintiffs to amend. He gave judgment that the 
plaintiffs were entitled to specific performance of an agreement 
for a lease for ten years, with option of renewal for another 
ten years. It therefore was not necessary for him to deal with 
the proposed amendment of the plaintiffs. If this Court should 
find that the plaintiffs were entitled to specific performance on 
an agreement for a lease for ten years only, then we would have 
a right to deal with the application of the plaintiffs at the open
ing of the trial for leave to amend in that regard.

ALTA.
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The correspondence which is material is as follows:—

Mr. Hammett,
Manager, Bank of Nova Scotia. 

Edmonton.

Kdmonton. 8th January. 1904.

Dear Sir,—With reference to your conversation with us about the 
erection of bank premises for your hank. We have thought the matter 
over and now beg to submit the following proposition for your considéra-

We will erect a solid brick building probably 50 by 80 feet, three 
storey* high, of good nppearanee, with plumbing ami hot water or steam 
heating; we will fit up about 25 by 80 feet on the first floor for suitable 
and up-to-date bonk office premises, with vault, private office, all the 
necesaary fitting* and counter*, lavatory, etc., etc., and rent the same to 
you for a term of ten year* for $2,400 a year; we to pay all taxes on the 
lot and building and keep the same in good condition.

We would erect this building on lot 13, ILL. <>, adjoining the Bank of 
Montreal, or on lot 2, It.L. 6, or po*«ibly on lot 1 R.L. 6, the corner east 
of the Windsor Hotel.

If this offer meet* with your approval we would immediately get
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out plans and specification* and let the contract for the erection and 
completion of the building.

This offer is good for 30 days only.
Yours truly,

( Sgd. ) McDougall ft Secobu.

Edmonton, January 11, 1004.
Messrs. McDougall ft Secord.

Edmonton.
Dear Sirs,—We are in receipt of your esteemed favour of 8th in

stant, submitting your promised pro|io-dtion regarding premises for us. 
This offer 1 shall forward to our general manager for consideration with
out delay; 1 infer that the details of interior arrangements and fittings 
would be subject to our approval before being executed.

In order to place the whole question before Mr. McLeod at one time, 1 
shall be obliged if you will advise us whet lier you would care to entertain 
an alternative proposition on the following lines, via.: To erect a building 
according to plans and specifications to lie prepared by the bank, to lie 
leased only to the bank, at an annual rental equal to a fixed percentage on 
the value of the land and the cost of construction ; lease to be for ten or 
more years; taxes and fire insurance to lie paid by you. We may explain 
that, under this proposition, the building would be smaller than the one 
you propose to erect, and would lie for hank purposes only ; if you did not 
care to put it up on either of the lots mentioned in your letter of 8th in
stant. it might possibly lie placed on the lot adjoining on the wist corner 
of Jasper avenue and First street.

Awaiting the favour of your reply, lielieve me.
Yours faithfully,

(Sgd.) E. T. Hammett, 
Manager.

11th January. 1004.
Mr. E. T. Hammett,

Mgr., Rank of Nova Scotia.
Edmonton.

Dear Sir,—In answer to your favour of the 11th inst.. re our pro
position of the 8th inst., the details of interior arrangements and fittings 
would be subject to your approval before being executed.

Re the erection of a building according to plans and specification* to 
lie prepared by your bank and to be leased only to the I Mink for a term 
of ten years or more, we would consider such a proposition at an annual 
net rental of 8 per cent, on the value of the land and cost of construction. 
The rental to commence on the acceptance of this proposition so far as 
the value of the lot is concerned, and on the money as it is paid out for 
construction, together with taxes and insurance to lie paid by the bank.

Or we would erect such a building and rent it to you for a term of ten 
years or more at a rental of twelve (12 ) per cent, on present estimated 
value of lot and cost of building, rent to commence only on completion of 
building or taking possession. We to pay taxes and fire insurance.

Yours truly,
(Sgd.) McDovoai.l ft Secobd.
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Edmonton, Alta, January 12th, 1904.
Messrs. McDougall & Secord,

Edmonton.
Dear Sire,—We arc in receipt of your esteemed favour of 11th in

stant, for which we beg to thank you.
Youra faithfully,

(Sgd.) E. T. Hammett,
Manager.

Edmonton, February 8th. 1904.
Messrs. McDougall &. Secord,

Edmonton.
Dear Sirs,—With reference to vour letter of the 8th January and 

our conversation of Saturday last, we beg to state that we will accept the 
pro|K>»nl contained in that letter to erect a building on lot 1, ILL. 6, 
leasing to us 25 by 80 on Jasper avenue and First street, steam or hot 
water heated, and fitted up as bank oflices. with vault, private oflice, lava
tory aiffl other necessary fittings and counters, for a period of ten years at 
$2.40(1 per annum, with option of renewal, taxes to be paid, and building 
to be kept in good repair by you; upon the completion of the general plans 
and specification», when the exact dimensions and lights and door are 
decided upon we will submit plans of the interior arrangement. A lease 
upon these lines may be prepared for joint execution at once. We under
stand that you will have the plans ami sjieeifieations put in hand at once 
ami the contracts let for construction at the earliest possible moment. 
If at all possible we would like to have it ready for occupation in the 
closing months of the summer.

Your obedient servant.
(Sgd.) E. T. Hammett.

Manager.
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Ed mont-ni. 9th February, 1904.
Mr. E. T. Hammett,

Manager. Bank of Nova .Scotia.

Dear Sir.—We l**g to acknowledge receipt of your favour of the 
8th inst.

We will immediately have plans am! specifications of building prepared 
and submit same for your approval and details of interior arrangements 
including vault, etc.

We will lose no time in getting the work under way and hope to have 
the building completed and ready for occupancy early in the fall.

As soon as tfîe plans arc approved of we will have a lease prepared 
for joint execution.

Yours truly,
(Sgd.) McDovoall 4 Secorh.

Mr. John A. McDougall on examination for discovery says 
he thinks a lease was prepared hy their solicitors, Emery & 
Newell. He cannot remember much about it and he never anti
cipated there was any trouble or difference till about a year be
fore this action began.
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ALTA. When examined in chief on behalf of the defendants, he says
8- q4 his understanding was that there was a ten year lease. He quali- 
1913 fies this by stating that the terms as to heating and lighting
---- were to be settled when the lease was prepared. He also says

rcntai °f $2,400 per year was satisfactory for the ten years 
Scotia and that it was clearly understood between him and Mr. Ilam- 

MoDovtiAu mett’ ** was only a ten year lease. The appellants set up 
° a>d A ' that there was no completed agreement to which the alleged part 
Secobo, performance can refer because there was no approval by the 

Lm bank of tlie interior plans and fixtures and no agreement as to 
Simmon», j. the heating and lighting and no agreement as to the option for 

renewal. It does not seem to me that the first and second 
grounds require serious consideration.

In regard to the interior arrangements and fittings, it is ad
mitted that the appellants completed these and the bank went 
into possession and there is nothing to suggest that the bank 
did not approve of them. Mr. Hammett left before the bank 
went into possession and died in April, 1907, and his knowledge 
of the transaction which was not committed to writing is not 
available. He was succeeded on January 12th, 1907, by Mr. 
Mooney and we have not got Mr. Mooney’s evidence. Mooney 
was succeeded on February 19th. 1908, by Mr. McLeod and the 
fixtures were practically all in place then.

In regard to heating, the appellants’ letter of January 8th, 
1904, specifically states that the appellants will erect a solid 
brick building with plumbing and hot water or steam heating.

The bank’s letter of February 8th, 1904, accepts the offer 
of the appellants of January 8th, and specifically says : “Steam 
or hot water heated.” No claim was made by the appellants in 
regard to heating until Decemlier, 1907, when they sent in a 
bill for the heating from the beginning of the bank’s occupancy 
which the bank paid and it appears that the bank continued to 
pay the appellants for the heating. It seems obvious that the 
question of the bank’s liability for the heating is one of law hav
ing regard to the expressions above referred to and even if the 
bank under a mistake as to the legal interpretation of the words 
“with plumbing and hot water or steam heating” paid the ap
pellants $10 per month for heating, that is no ground for 
setting up now that the question had not been considered by the 
parties when negotiations were going on. Electric light fix
tures were not specifically enumerated in the letters and the 
same rule would apply, namely, that it is a question for the 
Courts to say whether the appellants were bound to instal elec
tric light fixtures as a part of “necetsary fittings” or “details 
of interior arrangements.” The appellants took the ground in 
any case that they were not indu led and the bank assented and 
I cannot see how the appellants can say now that it was a
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question which they contemplated would he discussed and settled 
when the formal lease came to be drawn up.

It is only when the drawing up and signing of a formal 
contract was contemplated as a condition precedent to the final 
transaction by which the parties were to be bound, there is no 
contract until this is done: Winn v. Bull, 7 Oh.I). 29: Ifossittcr 
v. Miller, 3 A.C. 1124.

Iiow can the appellants contend that such was their intention 
when they wrote on February 9th, 1904, “We will lose no time 
in getting the work under way and hope to have the building 
completed and ready for occupancy early in the fall. As soon 
as the plans are approved of, we will have a lease prepared for 
joint execution”?

There is not the slightest suggestion of failure or refusal 
on the part of the bank to approve the plans. There was a 
definite declaration upon the part of the appellants that they 
would elect to proceed in carrying out their part of the contract 
before a formal least* was executed. A very good test to apply 
to their agreement would be this : assuming they had proceeded 
as they actually did and erected their premises and expended 
considerable money in fitting up a bank premises could the bank 
have stood by and then in February*, 1906, objected that there 
was no binding agreement on them to accept a lease because 
some minor detail such as the electric light fixtures were not 
installed by the appellants and the liability for the erection of 
the same had not been included in the negotiations.
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It is brought home conclusively to my mind, that no such 
consideration ever entered into the minds of either of the con
tracting parties and that the raising of them now arises out 
of the dispute which occurred later in regard to the option for 
renewal. The learned Chief Justice was of the opinion that 
the evidence of the original transaction is all in writing. That 
finding should. I think, be qualified to this extent, that the writ
ing indicated other material parts of the contract which were 
properly a matter of negotiation, namely, the plans and in
terior arrangements. Part performance has taken the contract 
out of the Statute of Frauds and we are quite justified in taking 
into consideration not only the writing, but such facts as indi
cate that the uncompleted terms were agreed upon and, whether 
possession was obtained under a completed agreement for lease.

An agreement is the result of mutual assent of two parties to pertain 
terms and if it is clear there is no consensus, what may have been written 
or said becomes immaterial.

('llinnock v. Marchioness of Ely, 4 D.J. & S. 638.
The fact that a formal contract is intended or specifically provided for

36—11 D.I.B.
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will not affect the validity of the agreement if there has been a consensus 
between the parties.

Fowle v. Freeman, 9 Vesey 351.
This brings us then to the most serious question urisiug out 

of this transaction, namely, the effect of the added term “with 
option of renewal” in the bank’s letter of February 8th, 1904.

The learned Chief Justice took the view that these letters of 
January 8th, 19(M, and February 9th, 1904, of the appellants 
read with the letter of February 8th, of the bank constituted a 
binding agreement, although he suggests that part perform
ance may enter into the question. I am not able to go far as the 
learned Chief Justice in finding that there was an assent by the 
appellants to the added term “with option for renewal" in 
the letter of Mr. Hammett of February 8th, 1904. A much more 
reasonable view seems to be that if there had been failure on the 
part of the appellants to implement their promise to get things 
under way and submit plans and specifications within a reason
able time or failure on the part of the bank to approve of the 
plans and specifications within a reasonable time, there would 
have been no completed contract as both parties had in contem
plation the settlement of what at least to the bank must have 
been a very important term of the agreement, namely the suit
ability of the premises for their bank business. But as 1 have 
already indicated these matters were all concluded ami the 
only one left open was the added term in the bank’s letter.

Having in view then the fact that when the appellants wrote 
the letter of February 9th, 1904, there was not a concluded 
contract it does not seem that they should In- legally bound by 
the added term unless there was a subsequent assent thereto. 
There was clearly no subsequent assent, so that in the result 
there was a consensus between the parties in every essential term 
except the added term “with option of renewal.”

The question then as to W’hether there was a concluded con
tract depends upon whether this was an essential term of the 
contract or merely a collateral requisition not warranted by 
the tenus of the offer in which ease it does not prevent the con
tract being complete: Jordan v. Norton, 4 M. & W. 155. Or in 
the alternative was there a waiver by the bank of the added term. 
It is urged against the bank that bi-cause lwtween 1907 and 
1911, they asserted then- was a right of n-newal indicates that 
there was no concluded agreement. But this is an incorrect 
proposition. It is what the parties said and did at the actual 
time of making the contract that is material and not the con- 
stmetion they attempt at a subsequent time to attach to these 
occurrences.

Though a parol waiver of a written contract amounting to a complete 
abandonment and clearly proved would bar a specific performance or even
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parol variation so acted upon that the original agreement could no longer 
he enforced without injury to one party, variations verbally agreed upon 
are not sufficient to prevent the execution of the written documents, the 
situation of the parties in all other respecte remaining the same: Price v. 
Dyer, 17 Ves. 350, ami even as to leases where a first lease had been 
granted and then a second, which recited the surrender and acceptance of 
surrender of the first, but which turned out itself to lie inoperative, it 
was held the first remained in force.

See Hussey v. Horne Payne, 3 A.C. 316, Ruling Case*, vol. 
6, pp. 155, 160.

It is true tluit in order to interpret the doetrine of oral vari
ation in this case, it is necessary to deduce the same from the 
acts of the bank in going into possession without obtaining a 
lease and waiving the added term. With some hesitation, I 
come to the conclusion that such was the case and there was a 
waiver of the bank in regard to the added term in their letter. 
When they afterwards insisted upon effect being given to it 
they did not have in their possession a knowledge o‘* the actual 
circumstances in relation to the completion of the contract in 
so far as it affected the approval of the plans and specifications 
and the failure to have a lease executed before they went into 
possession.

The bank find themselves in this position that on account of 
Mr. Hammett’s death they are not able to establish any material 
evidence between the writing of the letters of February, 1904, 
and the entering into possession in 1906. Mr. John A. McDou
gall. who conducted the negotiations for the appellants, says 
he understood the bank went into possession under a ten year 
lease. The respondents now ask leave to amend their pleadings 
setting up a ten year lease and this is tantamount to a waiver of 
the added term.

It seems to me that in view of the position the bank is in 
through the death of their manager and the admission in the 
statement of Mr. John A. McDougall, that there was a con
sensus in regard to a ten year lease, the Court is justified in 
giving eff«*ct to specific performance of a lease for ten years 
from February 10th, 1906, the date on which the bank went into 
possession. It does not seem necessary therefore to determine 
whether the words “with option of renewal” was a material 
term or a collateral requisition in view of my finding that even 
if it was a material term which they intended, they waived it 
ami the appellants completed the contract on this basis.
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Walsh, J.:—I concur with Stuart. J.

Appeal all owed.
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Ontario Supreme Court (Appellate Division), Garrotc, Maclaren, Meredith, 
and Magee, JJ.A„ and Lennox, J. January 16, 1013.

1. Taxes (8 III D—138)—Assessment—Appeal from.
The time for appealing against an assessment of property in a muni

cipality in an unorganized district is one month after the time fixed 
for returning the assessment roll.

2. Taxes (8 IIID—135)—Assessment — Review and appeal from gen
erally—Board—Courts—Concurrent jurisdiction.

The right of appeal from the Court of Revision to the Ontario Rail
way and Municipal Board given to a person assessed for over $10,000 
has not taken away the right to up|x*nl to the District Court judge.

3. Taxes (8 III D—135)—Assessment—Appeal — Railway and Muni
cipal Board—District Court—Concurrent jurisdiction.

Even where there has been an ap'jieal to the Ontario Railway and 
Municipal Board from the Court of Revision, it is the duty of a judge 
of the District Court to hear and determine an appeol to him from 
the Court of Revision.

Statement A statement of facts in the nature of a case transmitted by 
the Judge of the District Court of the Provisional Judicial Dis
trict of Rainy River, in the matter of the assessment of A. S. W., 
a ratepayer of the town of Fort Frances, in the district of Rainy 
River, and in the matter of an appeal therefrom to the Court of 
Revision, and of a further appeal from the decision of the Court 
of Revision to the said District Çourt Judge, was referred, by 
order of the Lieutenant-Governor in Council, pursuant to sec. 77, 
sub-sec. 1, of the Assessment Act, 4 Edw. VII. eh. 23, to a Judge 
of the Court of Appeal for his opinion thereupon, and was re
ferred by that Judge to the Court of Appeal.

The statement of facts referred to was as follows.

Fitch, Judge of District Court :—
An appeal against the assessment of A. S. W.. a married 

woman, was lodged with the Clerk of the Town of Fort Frances, 
after the expiration of fourteen days from the return of the 
assessment roll, but within one month after such return, and 
some time before the sitting of the Court of Revision of the 
Council.

A. S. W., the person assessed, was duly notified of the sit
tings of the Court, both by posting up and by personal service, 
but refused to attend the sittings.

The property appealed against had been assessed en bloc, 
instead of in the separate lots appearing on the plan into which 
the property is divided, as required by 4 Edw. VII. ch. 23. sec. 
22. The Council’s Court of Revision, relying on this as being 
“a palpable error,” within the meaning of sec. 65, sub-sec. 19, 
of that Act, and also on sub-sec. 21 (the assessment having been



11 D.L.E.] Re Fort Frances Assessment. 565

opened by appeals undoubtedly lodged properly), and also 
being of the opinion that the time for appealing in municipali
ties in unorganised districts was, under R.S.O. 1897, ch. 225, sec. 
43, one month, instead of fourteen days, adjudicated upon the 
appeal. An appeal from the Court of Revision was taken to 
myself as District Court Judge, within the proper time, by a 
member of the Court of Revision, who was a ratepayer. Subse
quently, an appeal was launched from the decision of the Court 
of Revision to the Ontario Railway and Municipal Board, by a 
notice signed by II. W., the husband of A. S. \V.—the name of 
A. S. W., the party assessed, not appearing in the notice.

The matter coming before me in due course, I held: first, that 
the original appeal was properly before the Court of Revision 
of the Council, and that, therefore, the matter was properly 
before me; second, that a statutory right of appeal to the District 
Court Judge having been given, and having l>een taken advan
tage of by a ratepayer, I was bound to determine his appeal; 
third, that that statutory right to appeal to the District Court 
Judge was not taken away by the provisions of sec. 76 of ch. 23, 4 
Edw. VII., and amending Acts, or by R.S.O. ch. 225, sec. 48, and 
amending Act 5 Edw. VII. ch. 24; fourth, that even if such right 
was interfered with by the said Acts, the person assessed, A. S. 
W., could not take advantage of that fact in this instance, as the 
notice of appeal to the Ontario Railway and Municipal Board 
was not signed by her, or in her name, as provided by 5 Edw. 
VII. ch. 24, sec. 48a, but in the name of her husband, whose name 
did not appear in the assessment roll in connection with the 
properties in question.

Was I right in holding as I did?
The assessment roll being before me on appeals, undoubtedly 

properly launched, was I justified, under the provisions of 5 
Edw. VII. ch. 24, sec. 3, in considering the particular appeal 
(even if not properly launched), if evidence was produced to 
shew that the property was insufficiently assessed, the person 
assessed having had ample notice of the hearing?

I may add that, subsequent to my holding as above, the On
tario Railway and Municipal Board heard the appeal lodged by 
the husband, II. W. ; and, amongst other findings, held, in effect, 
that, where a person assessed for over $10,000 appeals to the 
Board, the right of other ratepayers to appeal to the District 
Court Judge ceases.

All of which is respectfully submitted for the opinion of the 
Court, under the provisions of 4 Edw. VII. ch. 23, sec. 77, this 
5th day of June, 1912.

By sec. 51 of the Ontario Railway and Municipal Board 
Act, 1906, 6 Edw. VII. ch. 31, the appeal provided for by sec. 
76 of the Assessment Act shall be to the Ontario Railway and
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Municipal Board, instead of to the Board of County Court 
Judges, as therein provided ; and, by see. 52 of the said Act of 
1906, instead of the appeal provided for by see. 48a of the Act 
respecting the Establishment of Municipal Institutions in Ter
ritorial Districts being to a Judge of the High Court in Chambers 
in Toronto, it shall be to the Ontario Railway and Municipal 
Board.

By sec. 18 of the Assessment Amendment Act, 1910, 10 Edw. 
VII. ch. 88, sec. 76 of the Assessment Act, 4 Edw. VII. ch. 
23, was repealed, and a new section was substituted therefor, 
in part as follows : “(1) Where there is an appeal from any 
Court of Revision under section 68 to a Judge of the County 
Court . . . and the person desiring to appeal has been 
assessed to an amount aggregating $40,000, such person shall 
have the right to appeal from the Court of Revision to the On
tario Railway and Municipal Board. ... (3) Sections 68
to 75 and sections 77 and 78 shall apply to all appeals taken 
under this section, and such Board shall have the powers and 
duties which by the said sections are assigned to a Judge of the 
County Court. (4) An appeal shall lie to the Court of Appeal 
from the decision of the Board, as provided by section 51 of 
the Ontario Railway and Municipal Board Act, 1906.”

Section 43 of the Act respecting the Establishment of Muni
cipal Institutions in Territorial Districts, R.S.O. 1897, ch. 225, 
as amended by 4 Edw. VII. ch. 24, sec. 5 (2), reads as follows : 
‘‘Any person assessed who thinks that he or any other person 
has been assessed too high or too low or who complains of any 
error or omission in regard to the assessment of himself or any 
person may, within one month after the time fixed for returning 
the roll, give to the clerk written notice of his grounds of com
plaint.”

Section 45 of R.S.O. 1897, ch. 225, as enacted by 5 Edw. VII. 
ch. 24, sec. 1, is as follows : ‘‘Notwithstanding anything in the 
Assessment Act, or in any special Act contained, an appeal 
shall lie from the decision of the council or of any Court of 
Revision upon any complaint in respect of the first or any sub
sequent assessment, to the District Judge in the same manner 
as to the County Judge in other municipalities, and such appeal 
shall lie whether the municipality was organised under any 
general Act relating to municipal institutions or to municipal
ities of any class, or was incorporated by special Act or other
wise.”

Section 48a of R.S.O. 1897, ch. 225, as enacted by 5 Edw. 
VII. ch. 24, sec. 3, is in part as follows : ‘‘(1) Where there 
is an appeal from any municipal council or Court of Revision 
under section 45 of this Act, to the District Judge, and a person 
desiring to appeal has been assessed upon one or more properties
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to an amount aggregating $10,000. such person may, if he so 
desires, appeal to a Judge of the High Court in Chambers at 
Toronto ... (2) An appeal shall lie to the Court of 
Appeal from any judgment or decision of the said Judge of 
the High Court in Chambers . . .**

September 27, 1912. The ease was heard by Garrow, Mac- 
laren, Meredith, and Magee, JJ.A., and Lennox, J.

J. Bicknell, K.C., for the Corporation of the Town of Fort 
Frances, stated to the Court the nature of the questions sub
mitted for their consideration, which arose in connection with 
the rights of appeal from the judgment of a Court of Revision 
given under R.S.O. 1897, ch. 225. and .subsequent statutes. 
Counsel called the attention of the Court to the sections of the 
various statutes, which are cited and discussed in the judg
ments, and mentioned the fact that the stated case did not 
refer to the amending Act, 4 Kdw. VII. eh. 24, see. 5 (2). The 
main question was, whether the right of appeal to the District 
Court Judge was ousted by the appeal given to the Ontario 
Railway and Municipal Board.

No one appeared for the individuals interested.

January 15, 1913. Maclaren. J.A.:—Upon the facts con
tained in the statement of IIis Honour C. R. Fitch, Judge of 
the District Court of the Provisional Judicial District of Rainy 
River, referred by an order in council approved by His Honour 
the Lieutenant-Governor on the 10th day of July, A.I). 1912, 
to a Judge of this Court, and by him referred to the full Court, 
for hearing and adjudication, this Court is of opinion :—

1. That the time for appealing to the Court of Revision 
against the assessment in this matter was one month after the 
time fixed for returning the assessment roll.

2. That the right of a ratepayer to appeal from the decision 
of the Court of Revision to the District Court Judge has not 
been taken away or interfered with hy the appeal to the Ontario 
Railway and Municipal Board, given to a person assessed for 
over $10,000, but not to the adverse party in such appeal.

3. That, notwithstanding such appeal to the said Board by 
the person assessed in this matter, it was the duty of the Dis
trict Court Judge to hear and dispose of the appeal properly 
brought before him by the ratepayer.

The decision of the said Board not having been brought before 
this Court by appeal or otherwise, no opinion is expressed re
garding it.

Garrow and Magee, JJ.A., and Lennox, J., concurred.

Meredith, J.A. (dissenting) :—Whether this case comes 
within the provisions of the general enactment respecting the
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assessment of property in this Province for the purpose of muni
cipal taxation, or within those of the special enactment respect
ing the establishment of municipal institutions in territorial 
districts, upon that subject, the proceedings before the District 
Court Judge, after the appeal to the Railway and Municipal 
Hoard, were, in my opinion, wholly unwarranted, as well as ob
jectionable from every proper point of view.

In sec. 76 of the general enactment (the .Assessment Act, 4 
Edw. VII. eh. 23), and in the enactment, in the year next fol
lowing that of the enactment of the general Act, of the Act 
relating to municipal institutions in unorganised territories, the 
Legislature was very careful to give to a person assessed a right 
of appeal to a higher Court, and to one more removed from local 
influences, than a local Judge—limited, however, to important 
cases, under the one enactment, only when the person appealing 
was assessed to the amount of $20,000, and under the other, 
$10,000; and it is important to observe that the appeal in the 
latter case was to the High Court of Justice, with a further 
appeal to the Court of Appeal, of the Province: see also 10 
Edw. VII. ch. 88, sec. 18, as to appeal to the Board in eases 
coming under sec. 76 of the general assessment enactment.

In the year next following that in which the later of these 
enactments was passed, the Ontario Railway and Municipal 
Board was created by legislation which, in the plainest language 
possible, transferred the right of appeal, with which I have been 
dealing, from the tribunals upon which the jurisdiction was 
conferred by the earlier enactments to this Railway and Muni
cipal Board ; that under the general enactment by sec. 51, and 
that under the special enactment by sec. 52, 6 Edw. VII. ch. 
31 (O.) So that, unquestionably, the person assessed has in 
this case a right of appeal to the Board ; and, not only is that 
so, but has appealed to that tribunal, which, after hearing the 
appeal fully on all questions of law and fact, has allowed the 
appeal. And upon that appeal the whole question of the assess
ment was reopened in all respects : sec see. 78 of the Assessment 
Act.

All this is, as I understand the case, not disputed; and is in 
any case indisputable. But it is contended that, because there 
is under each enactment a right of appeal, in all cases, to the 
IiOeal Judge, from the Court of Revision, that Judge can exer
cise that jurisdiction in the special cases in which the Legis
lature has been so careful to give a right of appeal to a higher 
tribunal—to the Board and from the Board, on all questions of 
law, to this Court. A contention regarding which, however, as it 
seems to me, it is needful only to state the facts, to entirely 
condemn it.

The Courts do not sit for the purpose of making a farce of



Re Fort 1* rances Assessment.

K k Foin

Meredith. J. A. 
(di (tenting

11 D.L.R.]

legislation ; and what else would an adjudication, that a Local 
Judge has power to nullify the whole effect of an appeal given 
to the Board, and from the Board to this Court, by his inter
position and contrary adjudication, be? The Legislature, in 
giving to the person assessed the appeal which she has taken, 
intended to give a substantial legal right, which no Court has Asskshui m 
any right to deprive her of in any way. Indeed, I would have 
thought that the absurd results which might flow, and probably 
would flow, if the District Court Judge is right in his view of 
the question, from effect being given to this contention in this 
ease, ought to have been more than enough to have prevented 
the ease which has been stated for our opinion ever coming 
to this Court.

Let me state the simple facts again, so that it may very 
plainly appear just what is being contended for, and which, 
indeed, the District Court Judge has attempted to uphold.

An appeal rightly taken to the Board and confirmed in this 
Court may be nullified by an appeal to the Local Judge; there 
may be conflicting appeals and conflicting decisions upon the 
very same question ; the Court of Appeal holding one way and 
the Local Judge the opposite, each holding being final.

Should I not add, too, that, even if such were the unfortunate 
state of the legislation, comity would require that the Local 
Judge should desist from anything that would lead to conflict
ing adjudications?

One of the first principles of the interpretation of statutes 
should, I have no doubt, have prevented any sort of encourage
ment being given to such a contention. Where there is a gen
eral enactment and a special enactment which may both cover 
the same thing, if there is any conflict between them, the pro
vision of the special enactment must prevail.

Here there is a general right of appeal to the Local Judge, 
but the Legislature has seen fit to give to an aggrieved person a 
special right of appeal ; if that right be not taken advantage of, 
then the general right remains intact—to appeal to the inferior 
tribunal; but, when it is once rightly invoked, it must override 
the general right, in so far as it is necessary to give full effect to 
the special legislation in favour of the person assessed.

It seems to me to be proper to add that, not only is that so. 
but that this case affords strong evidence of the wisdom of such 
legislation; for, as I understand the facts, the opponent of the 
person assessed is now, and throughout has been, a member of 
the Court of Revision—both judge and an active party litigant 
in his own case; and at his instance the ruling of the Local 
Judge, which, in my opinion, is entirely wrong, was made.

Questions respecting the time within which an appeal may 
be taken, and whether proper notice of appeal was given, were 
proper for the Board upon the appeal to them; and if any one,
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having a right to question their rulings, desire to do so, on any 
question of law, it must be done by way of appeal to this Court 
in regular manner; the Local Judge, having no jurisdiction over 
the case, cannot deal with them by adjudication or by way of 
a stated case.

I would answer the questions asked accordingly.

Answers as stated by Maci.aren, J.A.

SWEET r. ARCHIBALD.

Yopo Scotia Supreme Court, Sir Chartes Toirnsheml, (7.,/., Graham, E.J., 
and Drysdale, J. March 15. 1913.

I. Contracts ($ I D 3—55)—Definiteness.
Uncertainty in n contract can lie cureil by a later agreement or 

transaction by the parties; c.g., any uncertainty in a contract to con 
tinue financing a company as the obligor has done in the past. 

l\ Guaranty ($ I—6)—Agreement to guarantee bank overdraft—Dura
tion OF LIABILITY—llREACII OF CONTRACT.

In an action on a note made by a corporation in favour of defen
dant. who held practically all the company’s stock, and endorsed by 
him to plaintiff, defendant was entitled to counterclaim for plaintiff’s 
breach of agreement, on which defendant claims the note was endorsed 
by him. that plaintiff would continue to guarantee the company’s over 
draft at a bank up to a stated amount : the breach consisting in stop- 
ping payment on a cheque, rendering the company insolvent and de
fendant’s shares worthless.

\Tucdd\e v. Atkinson, 1 B. & S. 393, 396, referred to.]

Appeal by the plaintiff from judgment of Russell, J., allow
ing the defendant damages on his counterclaim, and cross-appeal 
by the defendant from that part of the judgment below which 
ordered the recovery by the plaintiff from the defendant of the 
sum of $10,515.30.

The appeal and cross-appeal were both dismissed, Drysdale,
J. . dissenting.

T. 8. lingers, K.C., for the defendant.
77. Mellish, K.C., for the plaintiff.
Sir Charles Townsiiend, C.J., concurred with Graham, 

E.J.. with some doubt.

Graham, E.J. :—This is an action upon a promissory note of 
February 25, 1910, for $9,666.26 made by the Canada Condensed 
Milk Co. to the defendant and endorsed by him to the plaintiff.

The company did business with the Canadian Bank of Com
merce at the Antigonish branch. The defendant was very largely 
interested as a shareholder, holding all the shares but two. 
The plaintiff held of the company’s $20.000 bonds, some $11,000 
worth as security for indebtedness. Besides he was guaranteeing 
an overdraft to the extent of $7,500, for which he was receiving 
a commission of 3 per cent, quarterly on $7,500. Then he was
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The trial Judge has not decided this conflict in the evidence 
in favour of the plaintiff. But he inclined to the view that it 
was too uncertain to constitute a binding agreement. An agree
ment to continue financing a company ns he had in the past 
(covering a period of years) may be too uncertain or it may 
not; it is not very material to determine it now on this case. 
Because uncertainty in a contract can be cured by a later agree
ment or transaction by the parties. And here it was cured pro 
tanto by a transaction which took place in pursuance of the un
certain agreement.

As to the facts. I think the probabilities are in favour of the 
defendant. I cannot believe, that merely for the purpose of 
prolonging the company’s existence for three months, the de
fendant became personally liable on this note without more. 
Then we find the plaintiff actually giving financial assistance 
afterwards.

Now the first matter requiring financial assistance brought 
about a transaction that was certain. Some milk accounts were 
due from the company to the patrons. The company, on the 
other hand, had held some drafts accepted by customers in its 
favour, which were current, but would not mature in time for the

endorsing the paper of the company at the bank agency for a 
commission at 2 per cent., the bank discounting it for 6 per 
cent., and it was for this the note sued on was used for retiring.

The defendant himself was not on any of the paper or in any 
way liable, personally, for the indebtedness of the company. 
The note in question for $9,666.26 was given at the plaintiff’s 
instance, and at his instance, the defendant, for the first time, 
became personally liable.

The last guaranty for the overdraft (it appears that it was 
customary to give fresh guaranties) was given January 2, 
1909, to the extent of $7,500 and was to last until April 1, 1909. 
For this, the company paid the plaintiff, as I have intimated, 
$22.50, 3 per cent, on the $7,500.

The note sued on is the result of the defendant’s agreeing to 
become liable for the notes then current in the bank. Those 
notes were retired, the principal and interest made up. and this 
one given.

There is a conflict in the evidence as to the consideration 
which the defendant was to receive for his becoming so liable. 
The plaintiff says it was given that the notes of the company 
then current, might be taken up and thus gain three months’ ad
ditional time to prolong the company. The defendant says 
that in addition the plaintiff agreed—
If I consent to do it (i.e., to become personally liable) will you agree to 
continue financing this thing as you have done in the past! and he said he
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payment of the patrons. So that the defendant, on the 10th 
March, went to the plaintiff and this transaction was entered 
into. The plaintiff gave to the defendant his cheque for $600 
payable to the company to be used at the branch of the Can
adian Bank of Commerce to raise funds to pay off the patrons 
their accounts. The bank assented. The defendant says :—

About ten o'clock, when I thought the bunk would be open I tele
phoned up to the bunk and asked for Mr. Harrison. I said, “Mr. Harrison,
I received a cheque from Mr. Sweet last night tor $000 to pay for the milk 
cheques for lust month of February which are being issued to-day. I will 
send it up for deposit." He said, “All right." That was about ten o'clock.

The defendant also had given to the plaintiff the company’s 
cheque for $600 in exchange for the other, and the plaintiff 
agreed to hold the latter over for a certain number of days, no 
doubt to give time for the drafts to mature. The defendant 
sent the plaintiff’s cheque for $600 to the bank. Then, thinking 
there were funds there, he gave one of the patrons a cheque, and 
when the cheque was presented it was dishonoured, and the col
lapse followed. The plaintiff had, meanwhile, countermanded 
the payment of the $600 cheque, or, rather, he, contrary to his 
promise to the defendant, presented the company’s cheque for 
$600 to the bank, and thus withdrew the funds credited by his 
cheque by cross entries.

The plaintiff says :—
Q. You told Mr. Harrison that $600 was not to go to the credit of 

the company? A. I think eo.
Q. Do you tell me. on the pinch of this case, that you don't know 

whether you forbade Harrison to put that $000 cheque throughf A. I do.
Q. You tell us you don't know whether you did or not? A. I do.
Q. Did you not tell me a moment ago that you did tell him not to? 

A. I did not mean to.
Q. Did you not say it? Do you not know you said it? You said that 

you did, you supposed you did tell Harrison? A. I may have said I sup
posed I did.

Q. Did you say it or not? A. I don’t know.
Q. Do you suppose that you did tell Harrison not to let this $600 

cheque go to the credit of the company? A. I might have.
Q. Do you think you did, or do you think you did not? A. I don’t 

think, I don't know.
Q. You don’t think? What do you mean? I ask if you think you told 

Harrison not to let it go to the credit of the companyt A. I don’t know.
Q. What do you think? A. I think I gave him a cheque of the same 

amount to put against it that Archibald gave me.
Q. Did you not arrange that day, that that cheque which you gave to 

Mr. Archibald should not be used A. Not to my knowledge. It is a good 
while ago. . . .

Q. What was the agreement with Mr. Archibald at the time you gave 
him the $600 cheque7 A. He wanted me to swop cheques and hold hi* 
cheque for about five dags, which / agreed to do. and he had made drafts



11 D.L.R.1 Sweet v. Archibald. 573

against different parties which amounled to considerably more than that, 
and they would be applied to this.

The plaintiff has brought an action on the note. It is de
fended upon the ground, among others, that at the time when 
the defendant became personally liable, the plaintiff had al
ready notified the bank manager to make no more advances un
der the guarantee, although the overdraft was less than the 
guaranty. The hNirned Judge says, in his judgment:—
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It is in fact, a little singular that while the plaintiff was exacting and 
receiving three |ier cent, from the defendant upon I lie whole amount, 
$7,600, up to the first of April, he admits that a month or two before the 
tenth of March (that would lie earlier than the giving of the endorsement) 
he hail told the bank manager to make in more advance*, although the 
amount of the advances must have been at the time considerably le»* than 
the amount guaranteed.

In the ordinary case, when one is asked to become liable ils a 
surety, where he was not liable before, and a direction like that 
is concealed from him, something that the person becoming 
liable would not at all expect to happen, it would amount to a 
fraud, and it would vitiate the liability incurred. For some 
reason, the trial Judge has not dealt with the transaction, and 
it is very difficult to make a finding on the facts and deal with it 
now.

Hut there is a counterclaim in respect to the plaintiff's stop
ping his cheque, or preventing its proceeds from going to the 
credit of the company’s account in the wav he did at the bank, 
whereby the defendant has suffered damages in having the 
company rendered insolvent and his shares rendered useless. 
It is answered that the plaintiff has no action for that injury, 
that it is the company which would he the party to sue.

That depends, Î think, upon the question of who were the 
parties to the agreement. In my opinion, it was the defendant, 
not the company, who entered into the agreement, that the com
pany was a stranger to the consideration and to the contract.

The consideration moved from the defendant personally and 
he became liable personally on this note where he was not liable 
before.

Even supiHwing that the defendant was the agent of the 
company, the consideration actually moved from the defendant 
(that is to say, he endorsed the note) not from the supposed 
principal, the company. Although the plaintiff and the defen
dant agreed that the plaintiff should give his cheque for the 
benefit of the company (it was also a benefit to the defendant) 
yet that would give the company no right to maintain an ac
tion in respect to the benefit. The company, as I said, was a 
stranger, and the defendant is the person to maintain the action.
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sideration van take advantage of a contract although made for his benefit. 

Crompton, J., said :—
The modern eases have in effect overruled the old decisions ; they

Graham. B.J. shew that the consideration must move from the party entitled to sue 
upon the contract. It would lie a monstrous proposition to say that a 
person was a party to the contract for the purpose of suing upon it for 
his own advantage and not a party to it for the purpose of being sued.

I also refer to Langdell’s Summary of Contracts:—
Sec. U2. A binding promise vests in the promisee and in him alone a 

right to compel performance of the promise and it is by virtue of this right 
that an action is maintained. In the case of a promise made to one person 
for the lienetit of another, there is no doubt that the promisee can maintain 
an action, not only in his own name, but for his own benefit. If, there
fore. the person for whose lienefit the promisee was made could also sue on 
it, the consequence would be that the promisor would be liable to two ac
tions. In truth, a binding promise to A. to pay $100 to B. confers no 
right on B. in law or in equity.

Sec. 03. What has been said in the preceding paragraph does not in 
strictness relate to the subject of consideration, but it was necessary to 
say it in this connection because the case of Dutton v. Voolv, 2 Ijev. 213, 
has given rise to the notion that the consideration of a promise need not 
move from the promisee, though that case really only decided that it need 
not always move from the person who sues on the promise. It is clear 
from the definition of consideration that it must move from the promisee. 
Indeed it is of the very essence of consideration that it must move from 
the promisee. What is received from one person ran not possibly be a 
consideration for a promise to another person.

In my opinion, the plaintiff was not justified in recalling 
the funds from the milk company's credit at the bank. The de
fendant had bond fide placed the drafts upon the customers with 
the hank for collection. The bank, without instructions from 
him, discounted the drafts (apparently afterwards) so as to 
have the cover of the plaintiff’s guaranty. And the plaintiff, 
seeing that the overdraft would not be reduced if this cheque 
was used, took this course.

I think the damages have been properly assessed. The ap
peals of both plaintiff and defendant ought to be dismissed, each 
with costs.

Dryedale, J. Drysdalk, J. :—The action herein, is upon a promissory note 
for $9.666,26, made by a body corporate called the Canada Con
densed Milk Co., Ltd., in favour of the defendant, and by him 
indorsed to the plaintiff. There is, so far as I can sec, no an
swer to the action on this note, unless an agreement set up in 
the defence, whereby the plaintiff is alleged to have agreed with 
defendant to finance the said milk company is an answer.
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The first thing to be noted about such an agreement, is that 
it has not been found by the trial Judge, and secondly, under 
the evidence, no such agreement could, I think reasonably be 
found. The defendant’s version of the facts relied upon for 
establishing such an agreement is met with a flat contradiction 
on the part of the plaintiff, and this, coupled with an admis
sion by defendant to the effect that if such an agreement were 
entered into it was to be reduced to writing, leads one, in the 
admitted absence of such a writing, to find against the existence 
of such an undertaking.

The plaintiff was admittedly a guarantor of the milk com
pany to the Canadian Bank of Commerce, under a written guar
antee appearing in the case to the extent of $7,500 to expire on 
April 1, 1910. unless terminated by notice in writing before that 
date by the guarantor. This guarantee was really to cover, as 
I understand it, the milk company’s running account, or over
draft, and by the admission of both parties to this action, was 
to be kept as low as reasonably possible by the milk company.

On or about March 9, 1910, it seems the plaintiff refused to 
make an advance to the milk company of $600 requested of 
plaintiff by defendant as the manager of the milk company, and 
on, or about, that time notified the bank not to increase the 
bank’s loans to the milk company. This refusal and notification 
is made the basis of a defence to the note under the alleged 
agreement set up in the defence and is also made the subject 
of a counterclaim by defendant against plaintiff. On the claim 
by plaintiff. I would find on the facts no such agreement as is 
set up in the defence as an answer to the note: on the counter
claim I am at a loss to understand how defendant can recover 
damages against the plaintiff on any theory that plaintiff is 
guilty of a breach of contract or wrongdoing as against the 
milk company. This company was a body corporate, incorpor
ated under the Joint Stock Act, and the defendant’s only in
terest in its affairs is that of a shareholder. It matters not that 
he owned most of the shares. Since the e-asc of Salomon v. Salo
mon. [18971 A.C. 22. 65 L.J. Ch. 35, 4 Mans. 89. it no longer 
avails to talk of a one-man company, and the rights of creditors, 
shareholders and debenture holders of such a company are 
precisely the same ns if the stock were vested in a number of 
holders.

It may lie that the milk company can complain of the plain
tiff’s actions and dealings with the bank as affecting its interests 
—I am not prepared to find that under this record and I am 
certainly not prepared to find that the defendant is entitled to 
damages by reason of statements that affect the company only 
and not the defendant. If the milk company can maintain its 
right to damages by reason of any act or omission of the plain
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tiff, the moneys it is entitled to recover will go either to its 
creditors, debenture holders or shareholders on a proper wind
ing up.

1 would dismiss the defendant’s appeal from the .judgment 
on the claim and allow the plaintiff’s appeal against the judg
ment on the counterclaim.

Appeal dismissed, Drysdale J., 
dissenting in part.

ONT Re SHEARD.
Ontario Supreme Court, Middleton, J. June 5, 1913.

1. Wills (8 11(11—120)— Bequest of income—Fund to bk invested in 
realty fob home fob donee on mabbiaob—Estate created.

An absolute estate was vested in the testator’s son by a bequest, 
without a gift over, to executors of a sum of money to l»e invested in 
their names for the payment of the income to such son, with a further 
provision that on the marriage of the son such fund should be invested 
in real estate so as to give him a home for his absolute use and benefit 
for life.

[Hi»hton v. Cobb, 9 Sim. 015; He Howard, [1901] 1 Ch. 412; He 
Hamilton, 8 D.L.R. 629, 27 0.1*R. 445, specially referred to.]

statement Petition to determine questions arising in the administra
tion of the estate of the late Joseph Sheard.

TV. D. McPherson, K.C., for the petitioners.
A\ IV. Howell, K.C., for Elizabeth Sheard.

Middleton,j. Middleton, J.;—The affidavits filed make it clear that the 
wife, notwithstanding the suggestions contained in the will, is of 
perfect mental capacity, and sui juris.

The testator directs that $4,000 shall be invested, in the names 
of his executors, for the benefit of his son Frederick, and that 
the income shall be paid to him; and, if Frederick “shall take 
unto himself a wife,” then the money shall be invested in real 
estate “so that my said son shall have a home for his absolute use 
and benefit.” There is no gift over.

It is clear upon the authorities that this confers an absolute 
estate in Frederick. In Itishton v. Cobh, 9 Sim. 615, it was held 
that the estate would be absolute even if the gift of income ter
minated upon marriage. This decision has the approval of 
Farwell, J., in lie Howard, [1901] 1 Ch. 4-12. Upon the whole 
subject sec lie Hamilton, 8 D.L.R. 529, 27 O.L.R. 445, 4 O.W.N. 
441, and in appeal, 4 O.W.N. 1170.

Declared accordingly. Costs out of the estate.

S.C.
1913

Order accordingly.
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O’CONNOR v. CITY OF VICTORIA. B.C.

Britiah Columbia Supreme Court. Trial before limiter, CJ.
March 29, 1913.

s.c.
1913

1. Parties (8 I A—1 )—Wrongful removal of corpse from burial lot—
Action fob—Title necessary to sustain.

One who does not have the title to n cemetery plot cannot main
tain an action for the wrongful removal of human remains therefrom.

2. Corpse <§ 11 B—13)—Wrongful removal from burial i/>t by muni
cipal officer—Liability of municipality.

A municipality is answerable in damage» to the owner of a cemetery 
plot for the wrongful removal by municipal otlieers in the course of 
the construction of a roadway, without the lot owner's consent or 
other lawful authority, of human remains interred therein.

3. Damages (8 NI K 1—212)—Wrongful removal of corpse from burial
lot—Punative damages—When awarded.

Punative damages will Ik* awarded in an action for the wrongful 
removal of human remains from a burial lot. where the boxes con
taining two remains were enclosed in rough lumber boxes and re- 
interred elsewhere, one above the other, in a common grave, and the 
place of re-hurial of the body of a child was left uncertain by the 
defendants.

4. Damages (8 HIT—360)—Wrongful removal of corpse from hurial
lot—Aggravation of damages—Tender of small sum.

The tender into court of $40 ns satisfaction for the unlawful removal 
of human çemains from a burial lot. where the liability of the de
fendant is unquestionable, amounts to an aggravation of the wrongful

5. Evidence (8 XI—915)—Wronoftl removal of corpse from burial
lot—Carf. bestowed on lot, evidence of—(Materiality.

In an action for the wrongful removal of human remains from a 
burial lot. evidence as to the amount of care bestowed on the lot by 
the plaintiff is immaterial.

March 29.

Tkial of action by three plaintiffs for damages for removing 
human remains interred in the cemetery plot of the plaintiffs 
O’Connor without their permission or other lawful authority. 
The removal had been directed by the city officials in the course 
of operations to construct a new roadway adjacent to the plot 
in question.

The city municipality paid $40 into Court as a tender of 
amends, but the plaintiffs declined to accept the same.

Judgment was given for the plaintiffs O’Connor for $2,000 
damages and the action dismissed as to their co-plaintiff Mc- 
Oeoghegan without costs.

11. J. Tai/lor, K.C., and F. A. McDiannid, for plaintiffs.
T. R. Robertson, for defendant municipality.

Statement

IIvnter, C.J. :—The legal basis of this action of course is 
trespass to the realty. So far as concerns the Imdies which have 
been removed and which removal has led to this action, when the 
body is deposited in the ground it becomes in law a part of the 
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freehold, ns it does in the course of time in fact. That being 
the basis of this action and it being shewn that the title to these 
particular lots is vested in the two Misses O’Connor and in them 
alone, it follows that the plaintiff Mary McUeoghegan 1ms no 
cause of action ; and as to hcr I think the action ought to be dis
missed without costs. As to the other two plaintiffs, the two 
Misses O'Connor, the trespass has been admitted. I do not see 
how it could have been otherwise ; in fact, I think the city would 
have pursued a much lietter course if they had at once admitted 
the trespass and had not made any small payment into Court, but 
had allowed the matter to rest in the discretion of a Court or 
jury, as the case may be.

Not only is the trespass now admitted, but it appears that 
no attempt whatever was made to get any legal authority to in
terfen? with these bodies; no attempt was made to pass or secure 
the passage of a resolution by the municipal council, or to get 
a direction from the coroner in accordance with the positive legal 
requirements under the Act respecting Graveyards. Not only 
that, but little if any time was lost in at once getting to work in 
removing these bodies, without giving the persons who had any 
concern in respect to their removal a reasonable opportunity «if 
presiding at the «ihsequies. So far as 1 can gather from the evi
dence there was not more than a month elapsed between the time 
at which the order was given for the removal of the bodies and 
the actual removal. Not only that, but in the case in hand the 
two bodies were not only removed from the respective graves 
that they then occupied, but the Ixixes were apparently piled 
into two ordinary lumber boxes and these bones deposited on 
top of each other in a common grave. And notwithstanding the 
evidence that has been adduced as to that, 1 am not at all in my 
own mind clear as to whether or not their exact location now is a 
thing that is beyond doubt. We have it also in evidence from 
the mouth of an independent witness, that a child’s body has dis
appeared and the place of deposit of the remains of the child 
is no longer certain.

Now, one would have thought that reasonable men, acting 
in a reasonable way, would have seen to it that those persons who 
had any interest in these liodies had received a reasonable oppor
tunity to make known their wishes in connection with these 
remains.

One would have expected to find that due notice would have 
been given in the two leading newspapers and that several months 
would have been allowed to have elapsed before an interference 
actually took place. Nothing of that kind is done, but the matter 
is hurried through, apparently under the orders of the indi
vidual who was then in charge of the municipal affairs. Not 
only that, but the evidence seems to shew that assuming that
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it was a desirable thing to have a roadway built there, it was 
not actually necessary to remove these two particular bodies at 
the time they were removed, because according to the evidence 
of the caretaker, those bodies might have been there yet and 
remained there for considerable time before any interference 
would have taken place by tin* action of the elements. There is, 
therefore, so far as I can see, absolutely nothing from first to 
last to justify the interference with these bodies in the way in 
which they were interfered with.

There is no doubt, of course, if they bad proceeded strictly 
according to law. it would have disarmed the plaintiffs and rob
bed them of any remedy. Hut the fact is that they did not pro
ceed in accordance with law, and not proceeding according to 
law, the plaintiffs having come into Court claiming their rights, 
they ought to have their rights adjudicated upon in the way 
which seems just, in the sound discretion of the Court.

Now, having committed this illegal trespass, we find the city 
coming into Court with the paltry sum of $40; I should say that 
really added insult to injury; that if persons had any care or 
concern in connection with the removal of the remains, the offer 
of $40 was not calculated at all to assuage their feelings or ap
pease their just resentment. I should think that the city would 
have taken a much better course if they hail made no payment 
into Court, but admitted the trespass and left it to the sound 
discretion of the Court or jury to say what damage they would 
have to pay.

That, to my mind, aggravates it, ami I think in this particular 
case the Court would be remiss in its duty if it allowed a claim 
of this kind to be settled by payment of merely nominal damages, 
it is hard, of course, to measure the damages which one really 
ought to assess in a matter of this sort; it depends of course 
largely on the point of view that one would have actually to take 
of the affair from first to butt. It is true that tin* corporation 
has made a sort of apology by a subsequent resolution, but that 
in no way, I think, legitimately serves to assuage the natural 
resentment of the plaintiffs.

It has also been made a matter of comment that these graves 
were not looked after and not cared for in an ordinary way. 
As to that, I think it is common knowledge that most if not all 
graves are not looked after in the way in which theoretically they 
ought to be, and their care is generally left to that of a paid 
caretaker; and in the great majority of cases, the majority of 
people having cemetery plots being poor people and their rela
tives |xior people, it is natural to suppose that their graves do 
not receive the attention that perhaps they should. I do not 
think it matters much whether these graves were cared for or 
not. and therefore 1 do not take that into account.
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B C. There was nothing shewn by the evidence as to whether these
g c people had means to properly attend to these graves, but it has 
1913 been shewn that of late years, at all events, one of the plaintiffs
----- has been engaged in looking after the others, who were invalids.

O Con so» Now, as I say, the Court would be remiss in its duty if it 
City or allowed this claim to be satisfied by the payment of a small 
Victoria, amount. I think it is distinctly a case where punitive damages 
Hunter, oj. aI*e n°t 0Qly ullowahle by the Court, but ought to be awarded to 

the plaintiffs. The action is dismissed without costs so far as 
Mary McGcoghegan is concerned; the other two plaintiffs will 
get judgment for $2,000 and costs.

Judgment for plaintiffs O'Connor.

N. S.

S.C.
1913

April 28.

OVERSEERS OF THE POOR v. BURBINE.

Nova Scotia Supreme Court, Sir Charles Townshcnd, CJ., and Meagher, 
Russell, Drysdalc, and Ritchie, JJ. April 28, 1913.

1. Justice of the peace (8 IV—16)—Notice of appeal—Exhibits — 
Audi alteram partem—County Court jurisdiction.

The County Court has no jurisdiction to entertain an appeal from 
an order of filiation made by justices of the peace against the defen
dant until the order of filiation and all the papers connected there 
with shall have been sent by the justices, an prescribed by sec. 69 of 
the County Court Act, R.S.N.S. 1900, eh. 156. to the clerk of the 
County Court for filing and production upon the appeal.

[Gilmor v. McPhail, 16 P.R. (Ont.) 151; Reekie v. McNeil, 31 O.R. 
444, referred to.]

Statement Application to quash an order made by the Judge of the 
County Court for district No. 5, setting aside an order of filia
tion made against defendant.

The order of the County Court was quashed.
The grounds relied on were;—
1. Became no sufficient notice of appeal or other proceedings to assort 

an appeal from the alleged order of filiation was ever given or taken.
2. Because there was no evidence before the County Court that tint 

alleged or any order of filiation had ever been made.
3. Because the County Court had no jurisdiction to hear and determine 

the said appeal until the alleged order of filiation sought to be appealed 
from and the papers in connection therewith had been sent by the justices 
of the peace who made the alleged order to the County Court, and neither 
the said alleged order nor any of the papers connected therewith wen* 
ever sent by the said justices or either of them to the said County Court 
or were ever on file in the said County Court.

F. V. Milner, K.C.. for plaintiffs, appellants.
C. J. Biirclicll, K.C., for defendant, respondent.

Sir Charles Townshend, C.J. :—This is an application to 
quash an order made by the County Court Judge of district
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No. 5, setting aside an order of filiation made against defend
ant. The filiation order was made in the usual form by two 
justices of the peace, and defendant had appealed from the 
order to the County Court. The defendant had not entered 
his appeal on the docket, nor were any of the original papers 
in the case on file in the Court, in fact, the justices had not 
returned the papers to the clerk of the Court as required by 
sec. 69, ch. 156, County Court Act. It further appears that 
the plaintiffs, Overseers of the Poor, were not aware that the 
defendant had appealed, and no person appeared in their liehalf. 
The solicitor for defendant, on the first day of the Court on his 
own affidavit, moved to enter the appeal on the docket, and 
on April 23, the Judge made an order placing the appeal on 
the docket. On the next day, April 24, he made an order set
ting aside the order of filiation with costs, on the ground that 
the appellees, the Overseers, had not appeared. The Overseers 
did not become aware of this proceeding until it was too late 
to apply to the Judge to set aside his order under sec. 73, sub
sec. (3), and application was made to Drysdale, J., at Chambers 
for a writ of certiorari to bring the proceedings into this Court.

Plaintiff’s principal ground of attack is, that the County 
Court had no jurisdiction to hear and determine the said 
appeal until the order of filiation, and all the papers connected 
therewith, had been sent by the justices to the clerk of the 
County Court, there to be on tile. Ch. 156, see. 69, says:—

N. S.
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The justice or justices, or stipendiary magistrate, or clerk of the Court, 
before whom the cause or mutter appealed waa tried or heard, shall, not 
later than one week after the appeal is granted, or notice of appeal is 
given, send (u) to the clerk of the County Court for the county, etc., all 
the papers in the cause or matter appealed, together with the appeal bond, 
and a transcript of the judgment and a statement of the costs, etc., sub
sec. 2, gives the Judge power to extend the time, and also to make an order 
on the justices directing them forthwith to send the papers up in case they 
have not done so, and in his discretion to make them pay the costs. Sec. 
7U provilles for the entry of the appeal on the docket, and for the trial 
of the ease at the first sittings of the Court after the appeal.

Now in making such order under the circumstances dis
closed in the affidavits, it seems to me the Judge was acting 
irregularly, and without jurisdiction. In order to entertain 
such a motion, it is clear that he must have the original order 
of filiation, and other papers on which it was based on file in 
the Court, and before him, and if not there, the statute has 
provided a very summary way to obtain them. One of the best 
proofs to shew that such should be the case, is to read the order 
the Judge made which recites that “upon hearing read the said 
order of filiation,” which is untrue, as he had not the original 
order on which he could act, that is, the original order of filia
tion signed and sealed by the two justices who made it. He
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had no evidence before him that the Overseers hod any notice 
of the appeal being taken, and even though not necessary, the 
want of it should have made him more cautious. Of course it 
is not meant to intimate in any way that any of these matters 
were brought to his attention, but the order was made without 
consideration of the statute, as no one was present for the 
plaintiffs to draw his attention to its requirements.

The authorities on this question are all decisive on the point 
taken, that the appeal is not properly in the Court until the 
original papers are sent up by the justices and duly filed in 
the Court.

In Qilmor v. McPhail, 16 P.R. (Out.) 151, it was held that
until the prut-eei lings in the Vourt below have been sent up to the Court 
of Appeal by the County Court Judge, as directed by see. 51 of the County 
Court Act, the appeal is not lodged, and the Court van neither dismiss it 
nor extend the time for setting it down for a hearing.

Osler, J.A., in giving judgment says: “There is nothing 
before the Court, nothing upon which it can found jurisdiction, 
etc., etc.” In the same way here, until the justices, or sti
pendiary, have sent to the clerk of the Court all the original 
papers with the notice of appeal as required by sec. 611, there 
is nothing before the County Court Judge on which lie could 
found jurisdiction.

In llcekic v. McNeil, 31 O.R. 444, Armour. C.J., the above 
decision was approved, and the learned Chief Justice says it 
is a condition precedent to the exercise of jurisdiction. In 
Smith v. llaij, 19 C.L.T. 231, the same doctrine is stated, that 
is to say, that the Court of Appeal cannot deal with a case 
on appeal until the original papers are duly certified, and on 
the files of the Court.

1 may add that the praetice in this Court on appeals from 
the County Court has been invariably the same. Until the 
papers duly certified are in the hands of the prothonotary, the 
Court will entertain no jurisdiction over the ease.

In conclusion I might refer to sec. 70 of eh. 156, which pro
vides that the appeal shall be entered on the docket for trial, 
whether he receives an entry from the appellant or not. Surely 
this provision presupposes the original papers on appeal to 
have been first sent to the clerk ; otherwise how would he know 
of the appeal so as to enter it.

In my opinion the order of the County Court Judge should 
be quashed, and further proceedings be taken as if no such 
order had been made.

The defendant to pay all costs of proceedings on writ of 
certiorari.

rumcu.j. Russell, J. :—I think' the proper course for the appellant 
to have pursued in this cause was to move the County Court
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Judge for an order directing the justices to send up the papers.
I do not think it follows from the Judge having power to make 
such an order, that the cause is in the County Court; or at all 
events, it does not follow that the Court van proceed to deal 
with the appeal without having the papers in Court.

The Ontario eases cited seem to shew that the Court has not 
jurisdiction to hear the cause in the absence of the papers: 
Gilrnor v. McPhail, 16 P.R. (Ont.) 151; Reekie v. McScil, 31 
O R. 444.

In this case the decision of the justices has been set aside 
and the order of filiation quashed without the parties most 
interested, and interested on behalf of the general public, hav
ing had any opportunity to know anything about the matter.

I agree with the learned Chief Justice in the conclusion at 
which he has arrived.

Ritchie, J. :—I cannot say that the question of construction 
in this case is free from doubt but I think the Ontario author
ities cited by Mr. Milner, as to lack of jurisdiction in the 
County Court Judge, are in point, and I follow them. These 
eases are referred to in the judgment of the learned Chief 
Justice, and it is not necessary for me to add anything to what 
he has said in regard to them.

The practice which the defendant asks this Court to sanction 
makes it not unlikely that a litigant in the justices’ Court, who 
has there obtained judgment, may have his judgment reversed 
cx parte. This has actually occurred in this case.

In taking out an appeal no notice is required by the statute; 
all that is necessary is the tiling of an affidavit and bond with 
the justices, and the Overseers, in this case, had no notice that 
these steps had been taken until after the appeal was dis
posed of.

Section 69 of the County Court Act, is imperative
in its terms, requires the justices, not later than one week after 
the appeal is granted, to send the rs to the County Court 
clerk. I think the office of the County Court clerk is the place 
where a man is entitled to go to ascertain if an appeal has been 
asserted from a judgment in his favour in the justices’ Court, 
hut if the practice contended for is established by this Court, 
then the day before the County Court opens the litigant may 
go to the office, find no papers and consequently no entry for 
trial by the clerk. The next day there may be judgment against 
him. In this way, a maxim, perhaps the most important known 
to the law, audi alteram partem, would be violated.

In my opinion, the Court should, if at all possible, avoid 
the construction of a statute which might bring about this result.
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jurisdiction, and that the appeal should he dismissed.
Drysdale, J., concurred.

Order to quash.

ONT. BARTLET v. DELANEY.

8.0.
1913

Ontario Supreme Court. Trial before I.atchford, J. January 10, 1913.

1. Waters (fi IC 4—17)—Relative rights of public and individuals— 
(Sown grant—Bed of river.

Jon. 10. The Act, 1 Geo. V. oh. 6, applies only to presumptions, and not to a 
case where the bed of the river is granted in express terms.

2. Parties (8 III—122)—Crown license—Prior patentee — Interven
tion by Attorney-General necessary, when.

A plaintiff claiming under a patent from the Crown may maintain 
an action to recover from a defendant who claims part of the same 
land under a subsequent license of occupation from the Crown without 
making the Attorney-General a party, and such license may be set 
aside.

[See Martyn V. Kennedy (1853), 4 Gr. 01 ; and Florence Mining Co. 
v. Cobalt Lake Mining Co. ( 1909), 18 O.LJR. 275.]

3. Estoppel (§ III 140)—By relation of parties—Tenant's estoppel
UNDER LEASE, DURATION.

A lease which has expired by effluxion of time does not estop the 
former tenant from subsequently denying the title of his sometime 
landlord, but it is admissible in evidence to prove that the tenant ad
mitted that lands covered by it were included in an ambiguous descrip
tion contained in the landlord's title deeds.

4. Waters (8 II A—85)—What are watercourses—Rivers—“Channel”
DEFINED.

The word “channel” as applied to a river means primarily the place 
or !>ed in which the river Hows, but this meaning may be modifiai by 
the circumstances in which the word is used, for instance, a well de
fined deep channel used for navigation, there being no difference, how
ever, between the meaning of “channel-bank” and “side of the channel."'

5. Evidence ( B NI V—890)—Title or possession of real property—De
scription IN PATENT SUPPORTED BY EVIDENCE OF OCCUPATION.

Where the description of an island referred to fixed points on the 
mainland and the sides of the channels were given as its limits, no 
area being given, and a plan referred to in the patent did not shew 
the locality by reference to fixed points but was said to render the de
scription ambiguous, evidence of the circumstances including cor res 
pondenee leading up to the grant and of prior occupation of the land 
descrilied in the patent was held to lie admissible for any purpose of 
identifying the parcel intended to be granted.

fGordon Cumtning v. llouldmcorth, [ 1910] A>C. 537, 541, and 
(Jrey v. Fearnon (1857), 6 H.LuC. 01, 100, followed.]

Statement The plaintiff1, the administrator in Ontario of the estate of the 
late Franeis F. Palms, of Detroit, Michigan, who died on or about 
the 4th March, 1905, brought this action against the original de
fendants to recover from them certain property situate in the
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Detroit river, into possession of which they had entered about 
the month of April, 1907, under a contract of sale and purchase 
made between their predecessor in title, one Behen, as purchaser, 
and the heirs of the said Palms, as vendors.

The original defendants declared that they were ready and 
willing to carry out the terms of the contract; but they alleged 
that, owing to a grant to one Gauthier by the Provinee 
of Ontario of part of the property, which they understood to he 
included in the agreement, and the entry into possession of the 
same by Gauthier, the plaintiff was unable to make a good title.

In 1827, thé Crown issued to P. a license of occupation for 
an island in the Detroit river called “Fighting Island.” “con
taining by computation about twelve hundred acres.” In 1863, 
an order in council was passed accepting a surrender of the 
island to the Crown by the Wyandotte Indians; and on the 28th 
.Tunc, 1867, a patent of the island from the Crown to P. was 
issued, expressing that, in consideration of $6.000 paid by P. to 
the Superintendent of Indian Affairs. Her Majesty had granted 
to P., his heirs and assigns forever, the island in the Detroit 
river known as “Fighting Island,” as shewn on a plan of record 
in the Crown Lands Department, and described, by the surveyor 
who made the plan, as lying between two lines extending from a 
point on the north nearly opposite Turkey creek to a point on 
the south nep"ly opposite the mouth of the Riviere aux Canards 
—the line forming the easterly boundary following the westerly 
side of the Canadian channel along its windings, and the line 
forming the westerly lioundary following similarly the easterly 
aide of the American channel. On the plan referred to, the 
island was marked as containing 90.9 acres. The plan also indi
cated a marsh surrounding the island proper; the total area of 
marsh and island shewn on the plan being 1,350 or 1,400 acres.

The action came on for trial at Sandwich in March, 1912, be
fore Falconbridge, C.J.K.B., who directed that the case should 
stand over for trial until notice of the proceedings should be 
served on the Attorney-General for the Province of Ontario, and 
that Gauthier should be added as a party defendant.

Notice was duly given to the Attorney-General, and Gauthier 
was added as directed. Amendments were made to the original 
statement of claim, alleging that, in derogation of the plaintiff's 
title to the lands in question, the Crown—represented by the 
Minister of Lands Forests and Mines of Ontario—had assumed, 
in the year 1909, to grant to the defendant Gauthier a license of 
occupation of certain lands covered by water which were included 
in the prior grant ; and that Gauthier had entered into and was in 
possession of such lands.

As against the original defendants, the plaintiff claimed pos
session and mesne profits; and, as against Gauthier, a declaration
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tlmt his license of occupation was issued in derogation of the 
plaintiff's title, and should he cancelled. An injunction was 
also asked for to restrain the defendant Gauthier from further 
entering upon the property in dispute.

E. I). Armour, K.C., and A. /»*. Martlet, for the plaintiff.
./. If. Itodd, for the defendants Delaney, Ritchie, and Glukoff.
McGregor Young, K.C., and II. ('. ('lag, for the defendant 

Gauthier.
The Attorney-General was not represented.

January 10, 1913. Latcii kord, J. (after stating the faets as 
above) :—It was stated that the tisheries carried on by Gauthier 
upon tin* property have an annual value of many thousand 
dollars. Owing to the importance of the interests involved, and 
the possibility that a higher Court might take a different view 
from that which I entertained as to the issues to be determined, 
the evidence was allowed to cover a wider field than I was in
clined to think necessary. My opinion was, and is. that the main 
question for determination, if not indeed the only question, is. 
whether or not the description in the letters patent from the 
Crown to the plaintiff's predecessors in title includes the land 
covered by water now in possession of Gauthier under his license 
of occupation.

If the description were clear and unambiguous in its terms, 
the purpose for which the property was originally obtained from 
the Crown could not he shewn by the correspondence which led 
up to the grant. Such is, as I understand it, one of the two 
principles of the decision in .1 ttoi m g-Gt m ra! of (fut lu c v. Front r 
(1900), 37 S.O.R. 577, and, sub nom. 11 'gall v. Attorney-General 
of Quebec, f 1911] A.C. 489. The question of navigability, also 
there dealt with, is not in issue here. Rut all that passed is 
admissible to prove what was in fact the subject of the sale: not 
to alter the contract, but to identify its subject : Gordon-Cum 
ming v. Houldsworik, [1910] A.C. 687, at p. "'ll

The description in this ease is far from plain. It appears to 
be contradictory. Some of its terms are certainly ambiguous. 
It purports to grant an Island according to a plan, and by refer
ence to physical features grants much more than the island 
shewn on the plan. In it the word “channel ” is used to signify 
the easterly and westerly boundary of the property granted. 
“Channel” is a word of many meanings. As used in the dr 
seription, what meaning is it intended to convey ! Obviously, 
only such as will be reconcilable with the other terms of the 
description. Any meaning involving repugnance to or in
consistency with the rest of the instrument may he modified to 
the extent of removing that repugnancy or inconsistency : Greg 
V Peers** (1867 . 6 H LO 61,106
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Some light may also he thrown upon the matter by a con
sideration of the circumstances attending the grant of the

During the early part of last century, Fighting Island, other
wise known as (1 rosse Isle aux Dindes, was occupied by the Wyan
dotte Indians, a branch of the once powerful Ilurons. Near by, 
on the Rivière aux Canards, was shed the first blood of the war 
of 1812. Since then, the Indian and the wild turkey have alike 
vanished, but the island still worthily perpetuates one of its 
ancient names.

ONT.
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In 1827, Thomas Paxton presented a petition to His Majesty, 
setting forth that he is the second eldest son of Captain Thomas 
Paxton, who had most faithfully and honourably served 11 is 
Majesty's late father, of glorious memory, for a period of thirty- 
five years, in various parts of the world, and was lost in 1804, 
with His Majesty’s schooner the “Speedy.” lielonging to what 
was then called the Provincial Navy, on Lake Ontario. The 
petitioner states that his father was peremptorily commanded 
by the then Governor of this Province, General Hunter, to em
bark with the Judge and officers of the Court going on the circuit 
to open the assizes in the district of Newcastle; that, owing to 
the utter unsea worthiness of the vessel, he protested, but un
avail ingly; and that from the time of leaving the port of York 
no tidings were ever heard of the schooner.

Mr. Paxton added that nothing was ever heard of the passen
gers; who included a prisoner to be tried for murder, his counsel, 
and the witnesses, as well as Mr. Justice Cochrane, Solicitor- 
General Gray, Sheriff McDonell, and other Court officials.

The petitioner sets forth the helpless circumstances in which 
his mother and family were left, his own services during the 
late war with the United States, and that he had never received 
any lands of the Province, either for his personal services or 
as the son of a person who met his death in the employment of 
the Government. He then states that he has lately obtained 
from Ilis Excellency Sir Peregrine Maitland a license to occupy 
an island in the Detroit*river called Grosse or Fighting Island, 
which, upon the recent survey under the Treaty of Ghent, fell 
within His Majesty’s Dominions. The island, he says, contains 
about twelve hundred acres of low, flat marsh land, wholly unfit 
for cultivation or fortifications, but which would, “if possessed 
bv your petitioner, he of great value for various purposes.” 
He, therefore, asks a grant of the island for a fair consideration.

The petition was favourably entertained; and on the 30th 
September, 1827, a license of occupation issued to Thomas 
Paxton, gentleman, for the island, “containing by computation 
about twelve hundred acres.”

How Paxton availed himself of the license of occupation may



588 Dominion Law Reports. |11 D.L.R.

ONT.

ââ
1913

Bartlet

Delaney.

Lstchford, J.

be gathered from the memorial presented thirty years later to 
His Excellency General Sir William Eyre by the Honourable 
John Prince. After referring to the services of Mr. Paxton and 
his father, to the loyalty of the family, and to the fact that they 
have never been blessed with an abundance of this world’s goods, 
the memorial proceeds : “The main dependence of Mr. Paxton 
for the support of himself and his family is this island, because 
of the fishery attached to it. For years after the license was 
granted to him, the island was entirely useless to him ; but he 
afterwards, by the assistance of friends, obtained the means of 
clearing the river from rocks and boulders, and removing the 
many impediments which existed to the establishment of a 
fishery. To effect that, many years of labour and much money 
were expended, and he was at length induced to embark all he 
had in the enterprise: and it is only within the last few years 
that he has been at all remunerated. He has erected houses, 
curing sheds, and other buildings there, and in fact has em
barked there all he has in the world.”

Colonel Prince then asks that Mr. Paxton be allowed to hold 
the island for his life or be permitted to purchase it at a fair 
valuation and on a long credit.

The Superintendent-General of Indian Affairs was not dis
posed to entertain favourably this application made on behalf 
of Mr. Paxton. Under date of the 8th August. 1857, he reports 
that he thought Mr. Paxton guilty of bad faith in suppressing 
the mention of his license of occupation until he found other 
ground failing him ; and that, having further regard, inter alia, 
“to the long time which he (Paxton) has enjoyed a most valu
able fishing at a nominal rent,” he considered that Paxton should 
t>e satisfied if he had the pre-emptive right to purchase “at a 
valuation based on the present state of the island, including 
improvements. . . . If on these conditions he declines to
accept the pre-emption, the island and fisher}' might Ik* sold by 
auction for the benefit of the Indians.”

On the 8th December, 1857, Mr. Froome Talfourd—who suc
ceeded Mr. Pennefather as Superintendent of Indian Affairs- 
wrote to Colonel Prince informing him that the Executive Coun
cil had recommended “that the island be sold to Mr. Paxton at 
its present value (irrespective of his improvements thereon), 
but subject to his obligation under the lease and certain lKinds” 
which he appears to have executed, apparently securing some 
compensation to the Indians of Anderdon for his interference 
with their rights.

An arbitration to determine the value of the island was sub
sequently had; and in 1858 the price was fixed at £1.500, payable 
in five equal annual instalments.

The title to the island was, however, still in the Indians. On
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the 23rd March, 1863, an order in council was passed accepting 
a surrender executed on the 27th February, 1863, by the Wyan
dotte Indians of Anderdon, conveying to the Crown this island, 
“with all the appurtenances thereunto belonging in trust to sell 
and convey the same for the benefit of the said Indians.”

Paxton appears to have paid the purclmsc-nioney for the 
island prior to the 28th June, 1867, when a patent issued to him 
under the Great Seal of Canada. The patent expressed that, 
in consideration of the sum of $6,000 hv Thomas Paxton paid 
to the Superintendent of Indian Affairs, Her Majesty 1ms 
granted to him, his heirs and assigns, forever, all that parcel or 
tract of land situate, lying, and being in the county of Essex, of 
“Our said Province,” which said parcel or tract of land may be 
otherwise known as follows, that is to say: being composed of the 
island in the river Detroit known ils “Fighting Island,” as 
shewn on a plan of survey by Provincial Land Surveyor O. Bart
ley, dated the 20th August, 1858, of record in the Crown Lands 
Department, and which is described as follows by the said 0. 
Bartley, that is to say: commencing at the upper or northerly 
end of the said island, north-westerly of and nearly opposite to 
Turkey creek, in the Petite Côte, in the township of Sandwich, 
in the said county of Essex; thence southerly with the stream 
along the westerly side of the channel of the Detroit river known 
as the “British channel.” and following the windings thereof 
to the lower or southerly end of the said island nearly opposite 
the mouth of the river (sic) aux Canards, in the township of 
Anderdon; thence northerly against the stream along the easterly 
side of the channel of the said river known ns the “American 
channel,” and following the windings thereof, to the place of 
beginning: reserving free access to the shore of said island for 
all vessels, boats, and persons. “To have ami to hold tin- said 
parcel or tract of land hereby granted, conveyed, and aasured un
to the said Thomas Paxton, his heirs and assigns, forever; saving, 
excepting, and reserving, nevertheless, unto Vs, Our Heirs and 
Successors, the free use. passage, and enjoyment of. in. over, and 
upon all navigable waters tlmt shall or may be hereafter found 
on or under or be flowing through or upon any part of the said 
parcel or tract of land hereby granted as aforesaid.”

The grant is of “all that parcel of land . . . otherwise 
known as . . . the island in the river Detroit known as
Fighting Island ... as shewn on a plan . . . and de
scribed,” by the surveyor, as lying between two lines extending 
from a point on the north nearly opposite Turkey creek to a 
point on the south nearly opposite the mouth of the Rivière aux 
Canards—the line forming the easterly boundary following the 
westerly side of the Canadian channel along its windings, and 
the line forming the westerly boundary following similarly the 
easterly side of the American channel.

X
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It does not purport to he drawn to any scale.
Turkey creek and the Rivière aux Canards arc not shewn on 

Bartley’s plan; but the relation of each to the island and 
marshes has been established by the evidence of Mr. Newman.

On the north-easterly portion of the plan, a relatively small, 
wedge-shaped area is shewn, marked “Fighting Island or Isle 
aux Dindes, 90.9365 acres.” The marsh, indicated by conven
tional signs, almost surrounds the island proper, and extends 
down the river a further distance of five miles dr more, when its 
southerly extremity ends, not in a point, but in a line hearing 
east and west. The total area of marsh and island shewn on 
Bartley’s plan is 1,350 or 1,400 acres.

The water in the Detroit river varies in level about three 
feet; and the area of island and marsh is diminished when the 
water is high and increased when it is low. At places there is 
no marked line between land and water. The marsh grasses and 
weeds extend far into the river in certain localities, especially 
at the lower end of the island, where the reeds come up through 
the water for nearly a mile south of what may properly be called 
land.

There is not a defined shore-line to the island and marsh, 
taken together, as they are shewn on Bartley’s plan. In fact, the 
plan indicates that towards the north no definite line could be 
drawn between land and water.

The points of the extended description at the north and 
south are fixed in the description by reference to physical fea
tures on the mainland which cannot have changed materially 
since the grant was made. There can be no doubt that Turkey 
creek and the Canards river still discharge into the Detroit river 
in the same localities as in 1858. These streams at their mouths 
arc approximately six miles apart.

The “nearly opposite” north and south points of the area 
granted to Paxton are necessarily separated by nearly the same 
distance.

Loose and general words in a description yield to particular 
and specific words in the same description. I, therefore, find 
that the area granted by the patent is not merely the 90.9 acres 
called on the plan “Fighting Island,” but a very much greater 
area, including Fighting Island as shewn on the plan, and at 
least the marshes surrounding it, though they form according 
to the plan no part of Fighting Island.

Upon the plan itself Bartley expressly distinguishes the 
island from the adjacent marshes. Ills description manifestly 
covers much more than the island as shewn on his plan. Even
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the inclusion, in addition, of the marshes indicated, does not 
satisfy the description.

This clearly appears when the physical features of the island 
are considered, and the relation to it of the streams on the 
mainland, “nearly oposite” to which lie the northerly and 
southerly points respectively of what was granted by the Crown 
in 1867.

From what is ordinarily above water, shelving beaches extend 
out on both sides, a varying distance, to what is known ns the 
“channel-bank” of the river. The beach on the east side of the 
island is very narrow: from sixty to a hundred feet. On the 
west side, the beach is ns wide in places as 2,500 or 3,000 feet ; 
and where it is wide it forms one of the greatest spawning beds 
known of the true white-fish.

The point of departure of the line enclosing the area granted 
cannot be exactly determined from the description or plan, or 
from the physical features of the locality as they exist to-day.

The island itself has doubtless greatly changed. It has been 
subject for more than fifty winters, especially at the north end, 
to the erosive notion of the ice swept down the stream: while, 
summer and winter, the powerful currents of the great river 
have attacked the sandy and marshy shores. The broad “fish
tail” at the lower end of the marsh, ns outlined by Bartley, has 
been cut away. A point described in 1858 as “at the upper or 
northerly end of the said island north-westerly of and nearly 
opposite Turkey creek” must be a distance—how little or how 
great it is impossible to state with accuracy—above the present 
head of the dry land.

The terms “at,” “nearly opposite to,” and “north-westerly 
of,” are loose and indefinite expressions. Having regard, how
ever, to all three, and to the evidence of the present physical 
condition in the vicinity, I can reach no other conclusion than 
that the northerly point in the description, where the enclosing 
lines of the area granted begin and end, is now—if indeed it was 
not in 1858—under the water of the Detroit river. A point op
posite Turkey creek might be on the island itself ; but “opposite” 
in the grant is qualified by “nearly;” and a point “north
westerly of Turkey creek” would necessarily be above the head 
of the island.

The “lower or southerly end of the said island nearly oppo
site the mouth of the river aux Canards” is quite clearly not 
the lower or southerly end of “Fighting Island or Isle aux 
Dindes,” as shewn on Bartley’s plan. If the scale of the plan 
is one inch to 400 feet, as conjectured by the oflicial who pro
duced it, the southerly end of the island proper, as distinguished 
from the marshes, is nearly six miles north of the mouth of the 
Canards. If, as I think, the scale is in fact a little greater, the
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distance would be at least five miles. The “lower or southerly 
end of the said island,” mentioned in the description as nearly 
opposite the small river on the Canadian shore, is not the southerly 
end of the area of less than a hundred acres, but of a much 
greater area, ending at the south nearly opposite the mouth of 
the Rivière aux Canards.

The plan shews a broad end to the marshes on the south. The 
description, if intended to follow what was outlined on the plan, 
would at the south take a bearing westerly a distance of one- 
third to one-half a mile. Instead of this, the bearing ‘‘southerly 
with the stream” is reversed to a bearing ‘‘northerly against 
the stream.” I am quite unable to see how this requirement 
of the description can possibly coincide with the southerly outline 
of the marsh as shewn by the same hand that drew the descrip
tion. Having regard to conditions at the lower end of the island. 
I am satisfied that no plan could or can accurately represent the 
changeful boundary between land and water at the southerly 
end of the property granted to Paxton. Newman’s plan—tin- 
most accurate filed—and his evidence fully warrant this con
clusion.

There is, however, a point, “nearly opposite the mouth of 
Riviere aux Canards,” which satisfies the other controlling terms 
of Bartley’s description. At that point, a bearing southerly 
may be directly reversed to a bearing northerly. At it, also, 
the line following the westerly side of the Canadian channel, 
along the easterly side of the island and marsh, meets a line 
following the easterly side of the American channel along the 
westerly shore of the island and marsh. It is to be noted that 
none of the terms—“shore,” “shore-line,” “water’s edge.” 
“high water mark,” “low water mark”—so common in sur
veyors’ descriptions of the time—is used by Bartley. It would 
have been improper for him to apply any such word as a limit 
to property not in fact so bounded. But here again, as at tin- 
northerly and southerly points, he made the description as de
finite as it could be made, by reference to physical features of 
the island but little subject to change—the channels of the river 
Detroit. These separate at the head of the island : the point 
where the description begins and ends. Their sides form the 
limits to the east and to the west of the property granted to 
Paxton ; and the point where the west side of one channel meets 
the cast side of the other conforms to another dominant call or 
requirement of the description.

“Channel,” as applied to a river, may mean the place or bed 
in which the river flows. That is perhaps its primary mean
ing : Murray’s Dictionary ; Dunleith and Dubuque Bridqc Co. v. 
Dubuque County (1881), 55 Iowa 558. Where the word has that 
meaning, the side or bank of the channel is, of course, identical
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with the side or hank of the stream. Rut, as is pointed out in 
the case cited, the primary signification may lie controlled by 
the circumstances.

The Imperial Dictionary, while stating the usual meaning to 
he “the place where the river flows,” adds, “more appropriately 
the deeper part or hollow in which the principal current flows.” 
To a like effect is the definition of the Century Dictionary.

As the word was, no doubt, first applied to the Detroit river 
by the French explorers and voyageurs, or by the French settlers 
who followed their adventurous courses, the meaning of the word 
in their language may not lie unworthy of a reference. Littré, 
whose authority is pre-eminent, defines “chenal” as primarily 
meaning, “Passage pratique dans une rivière ou à Ventrée d'un 
port.”

I think “channel” is used in the description in this case to 
designate the deeper parts of the Detroit river most convenient 
as a track for shipping. Mr. Molliter, a Michigan engineer, 
called on behalf of the defendant Gauthier, so understood the 
word as applied to the Detroit. Such a channel exists on both 
sides of the island. It has well-defined and fairly permanent 
banks. In fact, “channel-bank” is a term that has long been 
used as a designation of boundary in the Detroit river. It was 
so used in the conveyance of the 13th January, 1883, to one 
Charles IT. Gauthier, mentioned in liarthd v. Scottcn (1895), 24 
S.C.R. 367, 369. This property in question in that case is about a 
mile above the upper end of Fighting Island. The channel- 
bank of the Detroit river is there stated to be distant from the 
water’s edge “six hundred feet more or less.”

“Channel-bank” is a term also used in the license of occupa
tion issued to the defendant Gauthier—who may or may not he 
the person of the same name referred to in liarthd v. Scottcn. 
Kacli of the lots covered by Gauthier’s license of occupation is 
“west of Fighting Island;” and the westerly boundary of each 
lot is “the channel bank of the Detroit river . . . following 
the windings of the said channel bank.”

The westerly boundary of Paxton’s grant is, as has been 
stated, “the easterly side of the channel of the said river, known 
as the American channel, and following the windings thereof.”

I am unable to distinguish between “channel-bank”—that is, 
bank of the channel—in the license of occupation, and “side of 
the channel”—that is, channel-side—in the patent. In my 
opinion, there is no difference in meaning between bank of a 
channel and side of a channel, or between channel-bank and 
channel-side, when used to define a boundary in the same locality.

When the identity of the words “side of the channel” and 
“channel bank” is made plain, the description in the patent be
comes clear and consistent. The point of origin and completion
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is where the channel bank on one side of Fighting Island begins 
to diverge from the channel bank on the other side. Such a 
point is at “the upper or northerly end of said island, north
westerly of and nearly opposite to Turkey creek, in the Petite 
Côte” of Sandwich. The channel-banks on each side of tin- 
island continue “to the lower or southerly end of the said 
island nearly opposite the mouth of the Riviere aux Canards." 
The area thus enclosed corresponds in length to the distance 
called for by the physical features on the main shore. It is 
wider, in fact, than the plan indicates the island to be; but 
there is no limitation of area in the grant. A limitation which 
did exist was deleted, and bears opposite to it in the margin of 
the parchment the initials of the Assistant Commissioner of 
Crown Lands. On the east, the side of the channel almost coin
cides with the line of the plan indicating the east side of the 
island and marshes. On the west, as stated, the side of the 
channel is farther out from the line of the marshes—the dis
tance varying from 200 feet to nearly 3,000 feet.

The purpose for which the grant was sought could not lie 
effective unless Paxton’s rights extended to the channel-bank 
It was on the beaches between the channels and the island and 
marshes that he had made the improvements mentioned in 
Colonel Prince’s memorial—“clearing the river of rocks and 
boulders, and removing other impediments to the establishment 
of a fishery.”

The report to Council of Commissioner Pennefather (8th 
August, 1857) refers to “the long time” that Paxton has “en
joyed a mast valuable fishery at a nominal rent,” and suggests 
that, if Paxton is not willing to purchase at a valuation based 
“on the present state of the island, including improvements 
the island and the fishery might be sold for the benefit of the 
Indians.” The “improvements” are obviously those mentioned 
in the application to purchase on which the Superintendent was 
reporting.

There is in evidence an order in council (Dominion) which 
may be of value as shewing what was contemporaneously under
stood to lie the meaning of the grant. It bears date the 5th 
December, 1870, or but little more than three years after the date 
of the grant itself. Trouble had arisen between Paxton and the 
fishery inspector for the district; and Paxton had paid under 
protest $200, not, as he stated, as rent, but, I think, as a license 
fee. He petitioned the Minister of Marine and Fisheries for a 
refund, and the Minister of Justice was asked for a report, which 
is embodied in the order in council. So far as material, the re
port is as follows :—

“It is evident that the original occupancy of the island in 
1827 under license of the Lieutenant-Governor was with a view
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to its advantages as a fishery; that the award as to the value of ONT. 
the island was based on the fishery; that, in effect, Paxton has 
paid a capitalised rent for the acquisition of the fishery, and i913
that the Wyandottes confirmed that sale by the Crown when —
surrendering the same. Bartlet

“It would, therefore, be most harsh and unjust to compel Delaney.
Paxton to pay again yearly for that which in one sum the Crown ----
purported to sell him forever.” utchford.j.

After pointing out that the Fisheries Act, 31 Viet. ch. Ü0, see.
2, does not render it imperative to issue fishing licenses, but is 
merely permissive, the Minister of Justice concludes: “I am of 
opinion that Paxton should be permitted to remain unmolested 
in possession of the fishing rights exercised by him for the last 
48 years.” A license to Paxton was. therefore, regarded as 
“unnecessary and improper.” and a refund was ordered of the 
$200.

Paxton died in 1874, devising the island to his son Kthelhert 
B. Paxton for life; remainder to the heirs of the body of his 
son.

The defendant Gauthier recognised, in several leases which 
he executed, the right of Paxton’s devisees to the fisheries, in
cluding the pier lying between the island proper and the easterly 
side of the American channel.

By agreement under seal, dated the 20th August, 1877, Ethel- 
liert B. Paxton leased to Gauthier, for a term of eleven years,
“the fishery on the west side of Fighting Island that has been 
used by Noel Joli for the three years just past and below the 
one now occupied by the said Gauthier.” Gauthier, on his part, 
covenanted to render to Paxton one-fourth of the fish caught or 
marketed, as the lessor might prefer.

The location of the pier of the Joli (or Paré) fishery was 
near the head of the island and marshes, and about halfway 
between the indicated westerly shore line and the channel-bank.

Nearer the upper end of the island was the pier called the 
Coté or Dufort fishery. This had previously been leased by Mrs.
Paxton to Gauthier. Its location was about 360 feet out from 
the marsh. Farther down, between the marsh and the channel 
hank, were the piers used in connection with what were known 
as the Girard and the Clark fisheries. For these, as well as for 
the Joli fishery, the defendant Gauthier was for many years 
under obligation to pay a rental.

An adjustment was made on the 19th November, 1881. before 
the lease of the Joli fishery expired, by which all four fisheries 
were leased to Gauthier by Ethelbert B. Paxton. A right was 
given Gauthier to establish a new fishery below the Clark fishery ;
Paxton demising and leasing to Gauthier “a sufficient portion of 
land and land covered with water to erect, put up, and work
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said fishery.” The lease covered a term expiring on the 1st 
May, 1889. For arrears under one of the prior leases referred 
to in the recitals, and as rent to the 1st January, 1886, Gauthier 
covenanted to pay, and no doubt did pay, upon the execution of 
the lease, a lump sum of $3,600. For the next three years the 
rent payable and paid was $900 a year.

Gauthier soys that lie went out of possession after the leases 
expired; and, as there is not the slightest evidence to the con
trary, his statement must be accepted.

The lenses, therefore, do not operate by way of estoppel. It 
is now open to Gauthier, as a matter of law, to deny the title 
which he at one time accepted. But the documents which he 
executed are not, I think, without a significance when there is 
question of the true construction of a loose and latently ambigu 
ous description.

Before the expiry of the lease on the 7th November, 1888, the 
interest of Ethelbert B. Paxton was transferred to his wife 
Felice; who, on the 11th February, 1892, in consideration of 
$100,000, conveyed the island, as described in the patent, to E. II 
Gillman and others; taking a mortgage back securing payment 
of the purchase-money. After a number of mesne conveyances, 
a final order of foreclosure, which became absolute on the 6th 
July, 1903, again vested the title to the island in Felice Paxton. 
From her Mr. Palms, one of the mortgagors foreclosed, pur
chased it. two weeks later, for $88,361.17—approximately, if not 
exactly, the amount due to her under the judgment, with interest 
and costs.

What happened to the fisheries between the expiry of the 
lease to Gauthier in 1889 and the purchase by Palms in 1903, is in 
evidence only from Gauthier. He says that the Dominion 
Government operated the fisheries from 1892 to 1902. It does 
not appear whether compensation was made or not to the several 
owners during this period. Gauthier says that he began fishing 
again at the Clark pier in 1903. He paid no rent, and was 
asked for none. Subsequently he operated the other fisheries 
or some of them.

In May, 1904, while Gauthier, without colour of right, was 
operating the Clark and other fisheries purchased by Palms from 
Mrs. Paxton, the Canadian solicitors for Palms applied to the 
Commissioner of Crown Lands for Ontario for a patent for 
the water lot surrounding the island; stating that the water lot 
was not included in the patent. If my view is right, they were 
mistaken. In reply, the Department asked for the area. The 
solicitors answered that they had nothing but a map made by 
the War Department of the United States, and suggested as 
bounds of a description “the channel-bank and water’s edg'\ 
following the course of the water’s edge and the channel-bank
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To this the Department replied declining to accept the plan re
ferred to, and insisting on compliance with the usual conditions: 
a special plan in triplicate; a description by metes and hounds, 
made by a surveyor; an abstract of title to the island; and a 
declaration by the owner verifying ownership, shewing no ad
verse claim, and stating the purpose for which the grant was 
desired.

There is no evidence as to what happened in the interval 
between the date of the letter and issue, on the 15th February, 
of the license of occupation to Gauthier, except his testimony 
that he continued as from 1903 to operate the fisheries, and what 
may be gathered from the letter of the Minister of Crown Lands 
of the 3rd November, 1909, to Mr. Hanna, K.C., of Windsor, who 
on behalf of the Palms estate had asked for the cancellation of 
Gauthier's license of occupation—a right expressly reserved by 
the Crown.

What does appear beyond question is, that Gauthier was not 
required to comply witli the conditions prescribed to Palms in 
1904. No plan except the rejected plan was furnished, no sur
vey, no surveyor’s description.

From the Minister’s letter it is clear, not only that material 
facts were suppressed, but that there was gross misrepresenta
tion by Gauthier, who did not disclose that he had rented the pier 
fisheries ns well as the shore from the owners of the island, nor 
that the fisheries on the front of the island, which he claimed 
to have “built and established as long ago as 1873 or 1870 or 
thereabouts,” were the fisheries he had leased from the Paxtons. 
He falsely pretended “that his lease”—only one is mentioned 
by the Minister, when in fact there were several—“did not 
cover the water front or the fisheries in any way, but only the 
shore.” He did not inform the Minister that—as he swore 
at the trial—it was the Dominion Government, and not. himself, 
that operated the fisheries from 1892 to 1902, or for fully one- 
half of the time he professed to have been in undisturbed occupa
tion of them. He gave to the Palms estate no notice of his appli
cation, and is unaware that the estate had any knowledge of it. 
1 have no hesitation in finding that, in obtaining the license, 
Gauthier perpetrated a deliberate fraud.

That there was knowledge on the part of the Crown of an 
adverse claim, and some doubt as to the right to issue a license, 
is manifest from the provision “that the licensee, his heirs . . . 
shall have no recourse against the Province of Ontario for any 
loss or damage that may be sustained by reason of any adverse 
claim of the Government of Canada or any other party or parties 
or corporation whatsoever.”

The recent statute regarding presumptions in grants from 
the Crown, 1 Geo. V. ch. 6, does not, in my opinion, assist 
Gauthier. The grant to Paxton, as I interpret it, is not a matter
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to Gauthier should, on other grounds, be set aside.
The advantage to the Province—$50 a year—is trivial as 

compared with the wrong to the real owners of the fisheries, even
Laldiford. J. though their rights did not extend to the channel-bank. As 1 

have already mentioned, a Minister of Justice, reporting to Ilis 
Excellency in 1870, regarded it “as most harsh and unjust to 
compel Paxton to pay again yearly for that which in one sum 
the Grown purported to sell him forever.” It is obviously still 
more unjust that, by reason of Gauthier’s license, obtained by 
fraud and misrepresentation, the grantees of Paxton should In- 
deprived of the chief element of value in the property for which 
they have agreed to pay $125,000.

Following the long line of decisions referred to in Martyn v. 
Kennedy (1853), 4 Gr. 61, and continued to Florence Mining Co. 
v. Cobalt Lake Mining Co. (1909), 18 O.L.R. 275, determining 
that, though the Attorney-General is not a party to the suit, a 
grant made by the Crown through error or improvidence, or 
procured by fraud, may be set aside, I consider that the prayer 
of the plaintiff as against Gauthier should be granted, and 
Gauthier’s license of occupation declared cancelled and void. 
An injunction should issue against Gauthier’s further inter
ference with the fisheries and lands of the plaintiff. I also 
direct a reference to the Master at Sandwich to determine the 
damages.

As between the original parties, the plaintiff is entitled to 
possession of the property conveyed ; to mesne profits, as to which 
there will be a reference; and to costs up to the time Gauthier 
was added as a party. Costs subsequently—other than of the 
references, which I reserve—with costs of trial, are to be paid 
by Gauthier.

Judgment for plaintiff.

B.C. REX v. DEAN.

181.1
Uriiixh Columbia Supreme Court. (Ireflora, J., in Chamberh. 

January 21, 1913.

Jan. 21.
1. Il ah las court s ( 5 I < *—10)—Scorn of writ—I’krbox committed ion 

TRIAL BUT NOT INDICTED AT NEXT ASSIZE—REMEDY.
A pertion committed for trial hut not indicted at the following 

Assize, is not entitled to his discharge on habcau corpun, under sec. 7 
of the BA\ Maliens Corpus Art of 1897. his only right under such Act 
lieing to make appliention for release on tail.

Statement Motion to make absolute an order nisi for a writ of habeas 
corpus.

Adam S. Johnston, for accused.
II. A. Maclean, K.C., for Crown.
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Gregory, J. :—The prisoner alleges that hi- was committed BC- 
for trial on September 5, 1912, and that he was not tried or s c
indicted at the next following Court of Assize, and that no 1913

application to traverse or postpone was made by the Crown, ----
and he claims that in such circumstances he is entitled to be 
discharged from custody. Dean.

The Crown disputes the statement that no postponement was ----
ordered. The stenographic copy of the proceedings before Mr. °T**orT'J 
Justice Murphy, made by the oflieial stenographer, and the 
official record by the clerk of the Assize Court of proceedings, 
shew clearly that the matter was discussed at least, and the 
opinion expressed by Mr. Justice Murphy that the Crown had 
a right to a traverse at the first assize. Mr. Justice Murphy’s 
recollection as expressed in his letter to me is that no order was 
actually made. 1 do not think it necessary for me to come to 
any conclusion as to whether an order was actually made or not.

The question to be decided here is: Is the prisoner entitled 
to Ih* discharged from custody? lie has been regularly com
mitted and is held under a warrant of commitment according 
to form 22 of the Criminal Code, 1906, which directs the jailer 
to “safely keep him until lie shall be thence delivered by due 
course of law.”

Prisoner’s counsel has referred me to a number of author
ities, but they for the most part deal with the question of the 
material necessary to be laid before the Court in order to obtain 
an order postponing a trial, lie has not produced a single 
authority or even reference to shew that in such circumstances 
as he alleges exist in the present case the accused is entitled to 
be discharged from custody. He is charged with the theft from 
the Bank of Montreal of the sum <>t' $200,000 and I -I" not feel 
that it is my duty to be astute or diligent to find a means «if 
giving him his freedom without a trial.

The Habeas Corpus Act provides by see. 7. as reprinted in 
R.S.B.C. 1897, that in case a prisoner is not indicted at the 
first Court of Assize after his committal, he shall be entitled to 
be set at liberty upon bail, unless it appears to the Court upon 
oath that the witnesses for the Crown could not be procured; 
and if not brought to trial at the second assize, he shall be dis
charged from his imprisonment. I see nothing in this Act 
entitling the accused to at present do more than make an appli
cation for bail. If the Crown does not proceed at the next 
assize, and obtain a postponement, he might then ht entitled to 
his discharge, but that is not the present case, and l make no 
ruling on that point. The order nisi will hi* disehargeu.

Order nisi discharged.
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CANADIAN PACIFIC B. CO. v. QUINN.
Quebec Court of Kina'* Bench, Arehambeaull, C.J.. Trcnholmc, Crons, 

Carroll, and Ver vain, JJ. May 19, 1913.

1. EVIDENCE (8 IV R----WO—«DOCUMENTARY — Al>MI8SIRII.ITY — IÎORPITAI.

A chart made by hospital nurse*. one of wliom was not «va il aide as 
a witness at the trial. shewing the plaintifPa condition while an in 
mate of a hospitil. in not admissible against him in an action for 
negligent injuries, but may Ik* used to refresh the memory of the nurse 
as to entries thereon which she herself made, 

iî. DaMAUEM I 8 111 1 4<l—192)—-PERMANENT PERSONAL INJURIES—EXCES- 
RIVEN MS.

ift»..'»32.2ô damages for injuries resulting from negligence, is not 
excessive for a man thirty-four years of age. capable of earning $7<hi 
a year, where his injuries were found to have resulted in a life-long 
hiss of earning power.

Appeal from a judgment, by which the appellant was con
demned to pay $6,532.25 to the respondent for injuries resulting 
from a railway collision.

The appeal was dismissed.
T. P. Foran, K.C. (F. K. Meredith, K.C., counsel), for 

appellant.
Aylen, K.C., for respondent.

The opinion of the Court was rendered by 
Cross, J. :—There arc two questions raised upon the appeal. 

One question is whether evidence was erroneously excluded or 
not. The other is whether the amount awarded as damages is 
so excessive that the findings and judgment should be set aside 
or not. The complaint of wrong exclusion of evidence is to the 
effect that the hospital card or chart of the respondent’s case 
while he was a patient in the Water Street Hospital should have 
been admitted as evidence at the trial, whereas the order of the 
learned trial Judge was that it could not be admitted as evi
dence, hut might he looked at by any witness to refresh his 
memory. The chart was in fact shewn to one of the hospital 
nurses and used by her to refresh her memory concerning entries 
which she had herself made upon it during two or three days 
while she attended the patient. The objection to making the 
chart evidence an we upon the examination of that nurse and 
also upon the examination of the superintendent of nurses of 
the hospital. The object of putting in the chart was to make 
proof of entries made upon it by nurses, one of whom was said 
not to be available as a witness at the trial. It would appear 
that the appellant considered these entries of importance as mat 
ter upon which the medical specialists who gave evidence for 
the defence might luise inferences. The entries in question an 
not sworn evidence and, by application of the general rule in
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such a matter, would consequently not lie admissible. There nre 
recognized exceptions to the general rule, mid one of them con
sists in the admission of what are generally re‘erred to as 
“entries made in the course of business,’’ provided that certain 
conditions are shewn to exist. It was long ago said in the work 
of Starkie (ed. 181111), vol. 1, 300, in speaking of the effect of the 
fact that an entry is against interest:—

I'pon a question like this, the rule of law. unless some eollateral in
convenience would follow, ought. to depend on the intrinsic weight of the 
evidence admitted or excluded; and it would lie advisable, for the snke of 
adherence to principle, as well as on grounds of convenience, to avoid an 
arbitrary rule, founded on a casual circumstance, which affects at most 
the weight of the evidence, not its value or quality, and which would in 
many instances operate to exclude the stronger and admit the weaker 
evidence.

It would appear that the view favourable to the admission in 
evidence of such entries thus expressed did not find acceptance 
in the Courts of England for some time after the publication 
of the edition of Starkie quoted from, but that in still more 
recent years it is being more generally given effect to. Thus in 
Am. and Eng. Enc. of taw, 2nd ed., title “Documentary Evi
dence,” at p. 898, it is said:—

Km ries made by third persons are not generally admissible, since they 
are not made under the sanction of an oath, and there is no opportunity 
for cross examination ; but such entries are admissible when they accom
pany and explain a material faet, living thus a part of the n» f/entar, and 
again, upon a principle of necessity warranted by particular circumstances 
which afford a reasonable assurance that the person who made the entry, 
whose testimony is no longer attainable, knew the fact and recorded it 
faithfully, as when the entry was against the |ieeuninry or proprietary 
interest of the person making it, or was made at the time by a person 
whoso duty it was to make it, and in the ordinary course of his business, 
and when recourse cannot lie had to his testimony in consequence of his 
death.

I would regard that as being a right view, subject to the 
qualification that there is no reason in principle why the entries 
which would lie admitted in case of the person who made them 
being dead, should not likewise be admitted if that person is not 
dead but is not available as a witness.

In the present case 1 cannot say that the Judge erred in 
excluding the card or chart. The proof of who it was who 
made the entries other than those testified to was incomplete, 
and the existence of the conditions requisite to render the 
entries admissible us evidence, such as the fact of the entries 
having been made immediately upon the occurrence of the facts 
recorded, was not so definitely established as to enable us to 
say that the chart ought to have been admitted as evidence. 1 
therefore conclude that the appellant has not made good its 
first ground of appeal.
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The other and principal ground of appeal accordingly falls 
to be considered. The relevant findings of the jury as to the 
effect that as a result of the collision the plaintiff's right collar 
bone was broken and his head was injured, and that the plain
tiff is entitled to recover the sums following: —
For sufferings before the trial........................................................  *1,000.00
For miflemigH to come ................................................................... 250.00
Povtor'h expenses and loss of property......................................... 582.25
Loss of wages to date....................................................................... 500.00
One year's wages hereafter............................................................... 700.00
l.ows of earnings for rest of his life.............................................. 3,500.00

In all ........................................................................................ $6,532.23

Before the accident the plaintiff was a man about thirty-four 
years of age, and somewhat of an athlete. He had been a police 
constable and later a lumber worker, and for one season a forest 
guard. He could earn $700 a year. There is no doubt that he 
was severely and seriously injured in the collision. There was 
a comminuted fracture of the collar bone near the shoulder and 
a serious injury to the head, either inside of the ear or at the 
base of the skull. The pieces of the collar bone could not be 
brought into proper position and have overlapped, so that the 
bone is shortened three-quarters of an inch, and there is re
stricted movement of the right arm. At the trial medical ex
perts and surgeons ranged themselves in contradicting groups 
upon the question whether the injury to the head would have 
permanent effects in the way of impaired hearing, headaches 
and dizziness, and whether the arm would regain full freedom 
of movement and natural strength or not. 1 do not tind that 
objection was made to the instructions of the learned trial Judge 
to the jury. The appellant’s contention is that it was shewn by 
the weight of evidence that the injuries were not permanent or 
life-long. I cannot say that the jury decided unreasonably in 
finding that the plaintiff has sustained a life-long loss of earning 
power. They decided between conflicting bodies of testimony. 
If I were to decide in an opposite sense I might lie mistaken. 
The appeal is dismissed.

A ppcal il ism ssi il.
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RICE v. PROCTOR. ONT.

Ontario Supreme Court (Appellate Division ), Meredith, C.J.O., il act arm, 
.Magee, and II oil y inn, JJ..\. May 5, 1913.

1. .ÎVU0MKNT (I II D—*100)—1 NTKBM.KADE1—W’llAT MATTKR8 CONCLUDED.
When* <me real vitale agent |irociire<l the execution of the contract 

of mile providing that the eonmiiMMion to himwelf mIiouM form part of, 
and lw paid out of. the purelmwc money, and on another real e-tute 
agent making an advene elaiui thereto ai again*! the fund out of 
which it was mo pavaJde U|hiii an allegation that the tirât agent had 
actpiired the information which led up to such contract while in the 
employ of mucIi advene claimant, an order made in interpleader pro
ceedings finding the tint agent entitled to that proportion of the pur
chase money mo net apart for the stipulated comminion should not liar 
the claimant from an independent action against the vendor for any 
commission to which he may tie entitled by reason of having acted 
for the vendor in finding the party who eventually purchased through 
the other agent ; the formal judgment on the interpleader may in such 
case properly include a statement that its determination is without 
prejudice to the latter claim against the vendor.

S.C.
1913

Appeal by the defendants in an interpleader issue from the statement 
judgment of the County Court of the County of York deter
mining the issue in favour of the plaintiff.

The appeal was dismissed with condition as mentioned.
J. Hick mil, K.C., and .1/. L. Gordon, for the appellants.
IV. //. Irving, for the plaintiff in the issue, the respondent.

The judgment of the Court was delivered by IIoiniins, J.A.: n<Mi«in». j a 
—An interpleader order was made on the 14th November, 1912, 
by His Honour Judge Denton, in an action in the County Court 
of the County of York, between the appellants, as plaintiffs 
therein, and one R. A. Baldwin, directing an issue to 1m* tried 
between Morley B. Rice, the respondent and the appellants.

In that action the appellants were suing Baldwin for a com
mission on the sale of No. 33 Whitney avenue, Toronto.

That sale was evidenced by an agreement in writing, exhibit 
1, dated the 28th May, 1912, in which Rice and McMullen, now 
represented by the respondent, are described as the agents of 
Baldwin and Woods, the vendors (now and at the date of the in
terpleader order represented by the said R. A. Baldwin). In 
the agreement it was provided that the agent’s commission was 
to be paid out of and to form part of the purchase-money.

It is not disputed that the respondent procured the actual 
signing of this offer. The action of the was appar
ently begun upon the theory that the respondent, while their ser
vant, had acquired his knowledge on the subject, and had really 
made all the arrangements which enabled him to procure the 
signing of the agreement above-recited, and that the commission, 
therefore, belonged to the appellants. This is the only founda
tion upon which an interpleader order could be made, relating,

D./C
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as it did, to the specific commission which Baldwin had, in the 
agreement, consented to pay to the respondent.

It now transpires, and was so stated during the argument, 
that the appellants may have a claim to a commission, depending 
upon their introductions, while they were Baldwin’s agents, of 
the property in question to the purchaser, Trow. The inter
pleader order, while purporting to release the said R. A. Bald
win in respect of the commission referred to in the statement of 
claim in the action first-mentioned, must be taken to be limited 
to the state of facts which I have mentioned as then asserted by 
the appellants. If it were construed so as to bar the appellants’ 
claim to any commission arising out of their dealings with Bald
win just referred to, it would be too wide, and would to that ex
tent be beyond the competence of the County Court to make, 
upon an application for an interpleader order. See Con. Rule 
1103, and CSreatorex v. Shackle, [1895] 2 Q.B. 249.

The purpose of an issue is to inform the conscience of the 
Court; and in this case its trial disclosed to the County Court 
that there was or might be a claim for commission, quite apart 
from that properly dealt with in the interpleader order. But 
the judgment in appeal does not deal with anything beyond tin* 
money in Court; and, if the respondent is entitled to that money, 
the appeal should be dismissed.

It appears that No. 33 Whitney avenue was not listed with 
the appellants until after the middle of March, 1912, and that on 
the 7th March, 1912, the respondent left their service; and. 
while doing business on his own account, was asked by Trow to 
get the property for him at the lowest price. To do so, the re
spondent finally agreed to hand back to Trowr $200 of his com
mission.

I am unable to see how, under the circumstances, and upon 
the evidence adduced, the appellants can claim this particular 
commission, earned in the way I have stated, and dealt with by 
the agreement just mentioned.

I think the appeal must be dismissed ; but the order should 
contain a statement that the dismissal is without prejudice to 
any right or claim which the appellants may have for com 
mission other than that which could properly be dealt with by 
the interpleader order of the 14th November, 1912.

Appeal dismissed.
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VOGLER v. CAMPBELL.
Ontario Supreme Court. Trial before lennor. J. June 4. 1913. 

j (jikt (6 I—7)—Joint bank deposit—Retention op control by owner

ONT.
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A dtywit of money in a bank by <i pemon in hi* lifetime, in the 
joint name of himself and another, over which the former retained 
absolute control during hi* life, doe* not amount to a testamentary 
gift of the balance on deposit at hi* death, notwithstanding such w.i* 
the intention of both partie*.

—Intended testamentary gift.

| mil v. Hill (1904). « O.L.R. 710. followed. 1
.> ExiX'VTOR AND ADMINISTRATOR (8 Ht’—Ô "» )—ESTATE OK DECEASED 

Assets—I ndisposed portion—Void diet ok bank deposit.
Vnon the failure of a testamentary gift of a hank deposit in the 

mint name of a testator and another, where the money was not dis
posed of by will or otherwise, it becomes undisposed property of the 
testator's estate.

3 Interest ( 8 IC—25) —Recovery—Money acquired under void testa
mentary gift.

One who withdraw* money from a hank during the lifetime of and 
at the request of and for the use of a depositor, notwithstanding the 
deposit was made in their joint names for the purpose of creating a 
t stamentarv gift, which, however, was ineffectual, on accounting to 
the estate of the depositor for what remain* in hi* hands at the 
former'* death, he will »*• charged with interest thereon from the 
passing of accounts by the Surrogate Court.

4. Costs (| I 16)—Out of estate—Successful contest of claim to

decedent's property.
Where the plaintiff successfully contested the defendant’s right to 

monev belonging to a deceasisl person, and the defendant was the re
cipient of two thirds of all the property of the former, the plaintiff’s 
1-n.t*. a* between solicitor and client, will l»e paid from the estate of 
the deceased ; the defendant being left to pay hi* own cost*.

Action to set aside n conveyance of land by John L. Camp- statement 
bell, deceased, to the defendant, and for an account, and for 
other relief.

O. b. Lewis, K.C., and //.. />. Sm th for the plaintiff.
.»/. Wilson, K.C., for the defendant.

Lennox, J.:—I stated my conclusion as to the deed at the umo,.j.
trial.

As to the money in the Traders Rank, $2,029.3;». standing in 
the names of the deceased John L. Campbell and the defendant, 
it is impossible to distinguish it from the money on deposit ij 
Hill v. Hill (1904), 8 O.L.R. 710; and the result must In* the 
same. Here, as in that ease, the plaintiff’s own evidence and 
depositions, and a great deal of other evidence in the case, shew 
that the purpose of the deceased in associating tin* defendant s 
name with his own in the bank account was, by this means, to 
make a gift to the defendant in its nature testamentary. The 
money continued to he the money of the deceased ; it was drawn
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upon by him only; and, whatever was the form of the instru
ment, upon the understanding with the banker, and in the un
derstanding of the parties, the defendant could not touch the 
money in the lifetime of the deceased. The evidence of the hank 
officials, the practice pursued, and above all the conditions at
tending the signing of the final cheque for $500, shew this. 
When the $500 was withdrawn on this cheque, it was distinctly 
for the personal use of the deceased; the defendant took it as 
an agent or trustee; it was not used; and it must be accounted 
for. This $500 and the $1,529.35 carried to the credit of the 
defendant’s account on the 2nd April, 1912, making a total of 
$2,029.35, I find and declare to be money of and belonging to the 
deceased John L. Campbell, and undisposed of by will or other
wise at the time of his death. The defendant has appropriated 
this money to her own use. She is or has been the administratrix 
of the estate of the deceased, and must account for the money 
to the estate, with interest at five per centum per annum from 
the 25th February, 1913, the date when the accounts were passed 
by the Surrogate Court. I am not sure that I should charge the 
defendant with interest from the time the money was carried to 
the credit of her account.

The action, so far as it relates to setting aside the deed from 
John L. Campbell to the defendant, will be dismissed.

But the plaintiff was justified in having this matter investi
gated, and the manner in which the deceased dealt with his pro 
pertv has been a very direct cause of litigation.

The plaintiff has succeeded as to her other claims.
It is a ease for costs of both parties out of the estate or the 

equivalent of this; hut, if I were making the order, I should feel 
that the defendant, who, including the farm, gets two-thirds 
of all her father had, should contribute in some such proportion. 
I think it will be just, then, and avoid complication, if I direct 
that the plaintiff shall have her costs of the action as between 
solicitor and client out of the estate, and that the defendant 
shall pay her own costs.

The defendant having paid, advanced, or lent to her brother. 
John Campbell, a sum greater than his share in the bank money, 
the defendant will not be called upon actually to hand over or 
pay out this share, and she will be taken to have accounted for 
this part of the moneys of the estate by applying and endorsing 
the same upon the $800 promissory note which she holds against 
John Campbell.

Judgment accordingly.
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STARRATT v. THE DOMINION ATLANTIC R. CO.
(Decision No. 2.)

Sira Scotia Supreme Court. Sir Charlett Tomuthend. C.J., and Meagher,
KuhhcU, and Ritchie, JJ. April 12, 1913.

1. Trial (J II D3—180)—Taki.no cask from jury—Whether cavsk of
ACT MIOIIT HAVE IIKKN FOVNH—KKVKHHIIII.K KKKOK.

Where, from all the evidence submitted, the jury might reasonably 
have found the existence of the contract for the breach of which dam
age* were claimed, it i* error for the judge to take the case from the 
jury and to direct judgment for the defendant.

Tins was an action by plaintiff against the defendant com
pany claiming damages for breach of an alleged contract to fur
nish cars for the carriage of apples, by reason of which breach 
plaintiff was unable to perform his contracts and lost the profits 
which he would otherwise have made.

The cause was tried before Drysdale, J., with a special jury.
At the conclusion of the trial the learned Judge withdrew the 

case from the jury and directed judgment to be entered for the 
defendant company on the ground that there was no evidence 
on which the jury could base answers shewing a completed con
tract to supply cars.

The case is reported on a preliminary motion as to jury 
notice and venue, Starratt v. Dominion Atlantic It. Co. (No. 1),
5 D.L.R. 644.

The plaintiffs appeal was allowed and a new trial ordered.

W. E. Hoscoc. K.C., and J. L. Ralston, in support of appeal.
IV. A. Henry, K.C., contra.
Townsiiend, C.J. :—The learned trial Judge, after hearing T"w,,"hend-CJ- 

all the evidence on lioth sides, withdrew this case from the jury, 
stating “that he was unable to find that there is any evidence 
of any definite contract to supply this man with cars, and un
able to find that there is any evidence of a definite contract pro
duced here.” I find myself unable to reach the same conclusion.
I think there is evidence, which, if believed by the jury, is suf
ficient to maintain a verdict in plaintiff's favour, and therefore 
the case should not have been withdrawn. Robert Lam', the 
Winnipeg dealer, who was purchasing plaintiff’s apples, and 
finding out what arrangements could be made for their trans
portation by defendant company, says :—

I was very emphatic to hoc that Starratt should get hi* cars supplied 
there for him. lie temed to be able to give an the right kind of ttiilî an«l 
the stuff that we wanted. and he said he wrouhl In* able to do the whole

(t*. Did toil tale that |»oint up w'th Mr. Kroner ? A. Yes. 
tj. In the pretence of Mr. htarratt.’ A. Yet. and Mr. Kroner taid he 

would le able to supply the cart.
t^. Refrigerator curt or ordinary ears? A. Both.

N.S.
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Plaint iff s evidence* and the correspondence between plain
tiff and the railway official* and their action in supplying some 
of the cars required by plaintiff, all go to shew that a contract 
was duly made between plaintiff and defendant company for 
the transportation of the apples he had 1 >ought, and was buying, 
and especially refrigerator cars when demanded, and further, 
that Fraser was shewn the memo, of car required W/64 in which 
they are specified.

I do not think it necessary lien* to discuss in detail all tin- 
evidence in support of plaintiff’s case, but merely to refer to 
the prominent facts, which in my opinion constitute a contract, 
if made. It is clearly proved, that after October 18 plaintiff 
called for refrigerator cars, informing defendant company of 
the large quantity of apples ready for shipment, and that dr 
fendant company failed to supply them, in consequence of 
which he was forced to cancel his contract, entailing upon him 
heavy loss.

It is true the main facts on which plaintiff relies arc con
tradicted by the company’s official, but it was a matter for th 
jury to decide who was to be believed.

For these reasons 1 think that the appeal should be allowed 
with costs and a new trial granted.

Meagher, J., concurred with much doubt in allowing the 
appeal.

Russell, J.:—The plaintiff, a dealer in apples in Annapolis 
county, on August 28, 1911, made a contract with a Winnipeg 
dealer to supply the latter with apples. A few carloads were 
to be sent at first and the understanding was, that if these 
turned out well a large quantity would be required. Nothing 
definite, however, was at that time agreed upon, except as to tli<- 
first shipment, which proved satisfactory and led to further 
orders on a large scale.

The parties to this deal were of course desirous of having 
an arrangement for transportation and a conference took plan 
between them and an official of the defendant company. This 
suit has arisen out of the arrangement between the plaintiff 
and the defendant company for the transportation of the apples 
and the plaintiff’s claim is, that the company did not fulfil its 
contract. The learned trial Judge, after hearing all the evi
dence, defendant’s as well as plaintiff’s, withdrew the case from 
the jury, because he could not discover any evidence upon which 
he could ask the jury to find a contract or to find a contract of 
which there was any breach. What 1 mean by this is that 
apples were delivered from time to time by the plaintiff as to 
which contracts were made by their acceptance for transporta
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tion and these were duly forwarded. But the plaintiff claims 
that the defendant company was under an obligation to furnish 
a particular kind of car, that is refrigerator cars, in sufficient 
number to transport in such ears a much larger quantity than 
that actually forwarded in the ordinary care, the plaintiff hav
ing purchased on the faith of the defendants’ undertaking to 
that effect.

The learned trial Judge withdrew the ease from the jury, 
because he could find no evidence of any definite contract be
tween the plaintiff and the defendant company and there is 
much to be said in favour of that view. It was after the Win
nipeg dealer had left this province, where the arrangement be
tween him and the plaintiff was made, and returned to Winni
peg, that he objected to the apples being sent otherwise than in 
refrigerator care. The first lot of apples forwarded had been 
sent, some in ordinary box cars and others in reirigeratore as 
an experiment and it was early in October that the plaintiff 
received a telegram from l1 is correspondent that lie would not 
take the apples otherwise than in refrigerators. Plaintiff com
municated that fact to Mr. Murphy, one of the defendant’s 
officials, and told him that he would not dare to use ordinary 
box cars and ordered refrigerator cars. Plaintiff adds, “He 
told me he would give me them as soon as he could.” What 
happened after this is described in the following extract from 
the evidence of the plaintiff:—

(^. You wero buying these apples 'luring xxhat timet A. During the 
latter part of October, from the time I received Lung’s lirst telegram until 
the latter end of Octolier. (Objected to.)

Q. What xvere you doing al»out cars? A. I had ordered them and 
xxus continually calling Mr. Murphy and trying to get the cars, calling him 
on the telephone. I called him and was talking to him three times a xveek. 
Sometimes three or four times a day before l would get him. 1 have 
gone from the xvarehouse to the station xvhcrc the telephone xvas.

1}. What took place when you did get Mr. Murphyî A. 1 xvould tell 
him that 1 xvas looking for these cars and ask him xxhere they xvere, and if 
it happened to be about the lirst of the xveek he xvould say the cars would 
be right along probably the last of the xveek or a day or txvo. If it was 
the last of the xveek he xvould say: “We will try to have them the first 
of the week.” Uavo mo to understand that they xvould bo right along in 
the course of a few days. 1 told him l had orders for a largo quantity of 
apples I had been buying, hud the warehouse and cellars full and apples 
standing on their track and xvuiting for cars to ship them.

It seems evident from this that the defendants were desirous 
of supplying care such as the plaintiff required, but I do not 
find, thus far, any evidence of an obligation to supply refrig
erator care that they did not own.

In the meantime, the Winnipeg dealer had been making 
30—11 II.L.B.
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efforts to get refrigerators from the Grand Trunk and it seems 
as if he had succeeded to a certain extent for plaintiff says:— 

I bad received word from ‘Mr. Lang (the Winnipeg dealer) ; I told 
Mr. Murphy that ten refrigerator cars were coming from the Grand Trunk 
tor me and asked him to see that 1 got them. He seemed to be indignant 
ami said: “I do not know whether we can place these or not." He said 

Dominion there was no need to order them, ns fifteen C. P. R. cars were coming to 
Atlantic Halifax and as soon as they were unloaded we will give them to you. 

** f’n' I did not get one of them.

Rueeeii, j. The reason why he did not get them is, I think, satisfactorily 
explained.

This is the nearest approach to a contract that I have been 
able to find in the evidence of the plaintiff and I must say that 
I do not think any finding could be based upon it by a reason
able jury.

The contract in the first instance as made on August 28 was 
of the kind described by Brett, J., in Great Northern K. Co. v. 
Witham, L.R. 9 C.P. 16 at 19, as in one sense a “unilateral con
tract” by which he must have meant that it was not any con
tract at all. There was merely a statement of rates for trans
portation of the apples to be offered for transportation, but 
there could be no contract except so far ils apples were actually 
tendered for transportation from time to time.

But these considerations do not exhaust the inquiry. Stat
ing the question in the manner least favourable to the plaintiff 
I think that if on the whole evidence a verdict could have been 
found in plaintiff’s favour for any amount by a reasonable 
jury the case could not properly be withdrawn from them. Now 
there was some evidence, which it is true was contradicted by 
defendant’s witnesses but which if believed by the jury would, 
I think, have warranted a recovery, whether for much or little 
is, I think, immaterial here.

When Lang was conferring with the defendant’s agent at 
Montreal in view of a possible transaction in apples, he says he 
asked the latter whether, in case he should make a contract for 
winter apples, the company could provide refrigerator cars for 
them, in reply to which Comeau, the agent, said they would have 
ample refrigerator cars to take care of the business for later 
shipments. This evidence is objected to as irrelevant, and fur
ther as a mere representation as to present expressions of opinion 
as to future probabilities; but it is stated that when the plaintiff 
and Lang met Fraser, another agent of the defendants in Nova 
Scotia, what had been said in the interview with Comeau was 
repeated. The following is an extract from Lang’s evidence, 
taken under the commission, with reference to the conference of 
plaintiff and Lang with Fraser in Nova Scotia:—

q. What vine took place at this interview! A. Well, 1 toll! Mr. Star-
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rntt all that Mr. ('omenu had told me about these earn, ami I said: “You 
can get a car to-morrow!” and Mr. Fraser said: “Yes, we can get you 
a car tomorrow.” We talked about the business «lone then, ami if our 
returns to Mr. Starratt proved satisfactory, ami if the apples carried all 
right we were to get all the apples we required, ami if the early apples 
proved satisfactory we were to go on ami liamlle the winter apples from

(j. That arrangement was made there! A. Yes.
(j. In the presence of Mr. Fraser? A. He was not there through all 

the arrangement, but he was there when I told Starratt what Mr. Comeau 
hail told me regarding the cattle cars, and I also told Mr. Starratt that in 
the event of the «leal going through satisfactorily, that refrigerator cars 
were to l>e furnishcil for later shipments and Mr. Starratt was quite well 
satistieil with that.

(j. What did you mean by later shipments! A. I meant winter ship
ments for Spys, Baldwins ami that class of apples.

Q. From what date would you call them winter shipments! A. From 
the middle of October ami on.

(j. You mean to say that you would require refrigerator cars from 
the mid«lle of October on! A. Yes, we pretty nearly have to have them.

(j. Did you have any conversation with Mr. Fraser at that interview 
about that particular point, that refrigerator cars would lx* required after 
October 15th! A. Yea, when we were going up I aske«l him about re
frigerator cars, ami he said they had no refrigerator cars to furnish at the 
present time, but if these apples proved satisfactory they would be able 
to furnish refriycrator cars for later shipments.

Ç). Did he say they would furnish themt A. Yes, he said tlu-y would.
(J. What further took place at this conversation—anything further! 

A. I was very emphatic to see that Starratt should get his cars supplieii 
there for him. He seemed to be able to give us the right kiml of stulf ami 
the stuff that we wanted, and he said he woubl bo able to «lo the whole 
of it.

Q. Dili you take that point up with Mr. Fraser! A. Yes.
(j. In the presence of Mr. Starratt? A. Yes, ami Mr. Fraser said 

they woubl lie able to supply the cars.
if. Refrigerator cars or onlinary cars! A. Both.
(j. Did you tell Mr. Fraser by what date refrigerator cars would be 

requireil? A. No, liecause at that time 1 did not know whether these 
apples were going to give absolute satisfaction or not. They were a new 
thing for me to handle in the west.

(j. Why ha«l you taken up this «juestion of transportation facilities 
in the first place! A. Because, knowing the business as I «lo, I know that 
it is one of the things we have got to know, how stuff is going to be 
hamlleil. This is a northern country and it is a long haul from Nova 
Scot in to Winnipeg, and wo get sometimes very cold «lips here.

There is nothing very definite about all this, and the state
ment in answer to the last question rather weakens the force 
of the evidence I have italicized in the first extract, but it does 
not destroy its effect, and if the plaintiff, relying upon an assur
ance from the company that refrigerator ears would be supplied 
for the transportation of his apples at the rates mentioned in
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the correspondence, proceeded with his purchases and tendered 
them for transportation before any withdrawal of this assur
ance, assuming, as I do, for the purpose of argument in the 
defendant’s favour, that it might have been withdrawn before 
any apples were tendered to them for transportation, I think 
that there would be an obligation on the part of the company 
to provide the cars for the apples so tendered and forward them 
to their destination, according to the ease already cited of Great 
Northern K. Co. v. Witham, L.R. 9 C.P. 16. It is of no con
sequence that Mr. Fraser is contradicted. A reasonable jury 
might have believed him notwithstanding the contradiction, nor 
is it of any consequence that he stated the plaintiff's case for 
him better than the plaintiff stated it for himself. A reasonable 
jury could have found the facts according to Lang’s statement 
notwithstanding the plaintiff had stated them in less distinct 
or emphatic terms, neither is it of consequence at this stage, 
that the defendant’s agent in his correspondence had carefully 
guarded himself from contracting absolutely for the supply of 
refrigerator cars. All this was for the jury. I think that in 
view of the evidence I have quoted the matter should have been 
submitted to the jury and that the appeal must therefore be 
allowed with costs and a new trial ordered.

Ritchie, J., concurred in allowing the appeal.
Appeal allouai.

LAMB v. THOMPSON.

Manitoba King’* Bench, Metcalfe, J. May 28, 1913.

1. Landlord and tenant (fi III E—11"»)—Abandonment of demised lands
—-Re entry by landlord—Liability fob.

Where a tenant, under a crop sharing lease moved from the lands 
before the expiration of his term, on failing to obtain a cancellation of 
his lease, and left some of his chattels thereon, substantial damages 
for a subsequent entry and taking possession by the landlord will In- 
refused him where, after the reentry and before the expiration of 
his term, the tenant removed all of his chattels and his servant from 
the land and abandoned it to the landlord, who subsequently occupied 
it without objection front the tenant, particularly where no claim was 
made to oust the landlord or to re-enter in continuance of the term.

2. Damaoeh ({III A 3—04)—Landlord and tenant—Re-entry by land
lord—<’on version of CROPS.

Where, after a tenant removed from demised premises lie fore the 
expiration of his term, under a crop sharing lease, leaving a servant in 
possession to work the land, the landlord re entered and took posses
sion of, harvested and threshed the growing grain, he is answerable to 
the te nant for the conversion of his share of the crop, including grain 
killed 1-,’ the froat and not harvested, which hud some value for feed, 
less the ' images suffered by the landlord for the tenant’s failure to 
summer fallow in the manner required by his lease.

Trial of an action for trespass and conversion.
J. F. Kilgour, for plaintiff.
C. Blake, for defendant.
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Metcalfe, J. :—The plaintiff by indenture bearing date De
cember 15, 1910, leased from the defendant certain farm lands 
for the period of three years from March 1, 1911, and agreed 
to pay therefor a yearly rental of one-third of the grain crop.

By the said lease the plaintiff agreed that he would in each 
year of the term, in a good husbandlike and proper manner, 
either crop or summer fallow every portion of the demised 
premises then or thereafter under cultivation.

The demised premises consisted of three quarter-sections, 
about 360 acres of which were cultivated. The plaintiff there
after bought a farm, referred to as the Fitzgerald farm, situate 
at some distance from the premises leased from the defendant.

In the fall of 1911 he evidently desired to leave the defend
ant's farm, to surrender the lease and move on to the Fitzgerald 
farm. He says that about December he met the defendant at 
Margaret and after some conversation, becoming angry, he told 
the defendant he would leave, and that the defendant replied 
he might do so; but that in the following March, still residing 
upon the premises, he again met the defendant and the subject 
again being broached, the defendant told him that he would 
not allow him to leave as he would then have difficulty in get
ting a new tenant. Apparently the plaintiff accepted the situa
tion, but decided that he would divide his farming force, mov
ing from the defendant’s farm himself with some of his horses 
and implements, and leaving the fanning operations on the de
mised premises in charge of a man hired for that purpose with 
the remainder of his horses, which consisted of one working 
four-horse team.

However, the land which was intended for wheat had been 
plowed the previous season. This man. Dennis, with the one 
four-horse team thereupon proceeded to sow the wheat land, to 
plow and sow the land intended for oats, being about forty-five 
acres, and also the land intended for barley, being about forty 
acres.

The plaintiff evidently had enough to do himself in seeding 
the Fitzgerald farm. He rendered no assistance to Dennis on 
the Thompson farm until harvest, when he sent a man named 
Jeffery to assist Dennis, and was also there himself some of the 
time. The defendant lives at Brandon, a long distance from 
the demised premises, and in so far as the evidence shews, visited 
the farm only twice during the spring and summer, once in 
May, when he says things did not appear very good for him, 
and once in August, when as he says he found things in very 
bad shape.

Dennis still continued at the work and stacked the wheat; 
the oats were not stacked ; the barley was not cut. In November 
the defendant engaged threshers and threshed and took posses
sion of the wheat. The oats had been killed by the frost and 
were not worth threshing. The barley had not ripened, had also
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I>een killed by the l’rost and not being worth cutting had been 
left uncut.

The plaintiff sues the defendant for trespass and for con
version. The defendant pleads forfeiture, and counterclaims 
for rent and for damages for breach of the covenant to properly 
farm. The plaintiff denies the breach and the forfeiture, and 
in any event pleads waiver.

There was some discussion upon these points. Counsel for 
the defendant admitted that he must account for the value of 
the goods which came into his client’s hands. I do not think 
the plaintiff is entitled to any substantial damage other than 
the value of the goods. He appeared only too anxious to leave 
the place, and apparently lias no desire to retain any rights 
under the lease. While he left some of his horses and imple
ments upon the farm until some time after the entry, he did, 
during the following winter, remove all his chattels therefrom 
and apparently abandoned the premises. The farm is now being 
occupied and fanned by the defendant without any objection 
being raised by the plaintiff or any relief claimed therefor.

1 think the plaintiff is entitled to the value of the 
wheat. 1 think lie is also entitled to something for his share 
of the oats. While these oats were not fit to thresh, they are of 
some value for feed. The wheat itself, however, while appar
ently originally fit for contract grade, had been damaged by the 
rain and snow so that out of 29 tickets produced, 4 went 2 
Northern, 9 went 3 Northern and 16 went 3 Tough. The wheat, 
therefore, was not of great value.

I therefore allow the plaintiff as follows:—
For tin- wheat ..............................................................$ 1.200
For the oat sheave* ................................................... 100

Total..........................................................................$1,300
In doing this 1 have taken into consideration the thn-shing 

item. While 1 have allowed what appeared to be a reasonable 
compensation therefor, I have not allowed the full threshing 
bill, as I think it was excessive.

I allow the defendant upon his counterclaim as follows :—
The value of his aha re of wheat................................... $440
For hia aha re of oats ami hurley, loot through im

proper hualiamlry ...................................................... 200
Low* through improper summer fallowing................ 275

Total................................................................................. $»su

The plaintiff therefore recovers on his claim $1,300 and the 
defendant recovers on his counterclaim $980. Judgment will
be entered for the plaintiff for $320. Costs to follow these 
even is in the usual manner.

Judgment for plaintiff.
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Re BROWN

Ontario Nuprcmc Court, Lcnnojr, J. June 7, 101.3 

1. Wills (fi IIIGOb—1(1'»)—-Remainders— Devise to wiki: for lue—Re
MAINDO TO CHILDREN OK TESTATOR—TIME OK VESTING.

Vnder a bequest of personalty to a testa tor’s wife for life with re
nia imler to his children, the interest of the latter liecanie vested at 
the testator's death, so as to determine the right of distribution at 
the termination of the life estate.

[Parkham v. (Iregory, 4 Hare .300: Lerming v. Shrnatt. 2 Hare 14; 
Very v. Wood, .3 Bro. CXJ. 473; ami Itogrr» v. Carmichael, 21 O.R. 
658, referred to.)

Application by the executors of Thomas Brown, lato of the 
township of Egremont, in tin* county of Grey, farmer, deceased, 
for an order declaring the true construction of the will of the 
deceased and determining the persons entitled to share in his 
estate and the proportions in which they were respectively en
titled.

W. M. Douglas, K.C., for the applicants.
F. IV. Ha irt, K.O., for James Thomas Hamilton, an in

fant, and for v orge P. Leith.
II. G. Tucktr, for Sarah Jane Brown, Ellen Henry, Alice 

Truax, W. J. Brown, and Thomas Brown.

Lennox, J. :—With the exception of James Hamilton, the 
father of the infant Thomas James Hamilton, and the husband 
of Mary Brown, deceased, a daughter of the testator, all proper 
parties have been served and were represented in Court. As 
the interest of James Hamilton is the same as the interest of his 
infant child, he is sufficiently represented, and 1 dispense with 
service upon him.

The will of the said Thomas Brown, deceased, contained the 
following provision : “I will and bequeath unto my wife Sarah 
Ann Brown all and every of my personal estate whatsoever and 
wheresoever for and during her natural life, and at her death 
I give and bequeath all and every of my personal estate to my 
six daughters, Elizabeth Ann, Sarah Jane, Ellen, Maria, Alice, 
and Mary, share and share alike, to be paid to them within three 
months after my said wife’s death.”

W. J. Brown and Thomas Brown are sons of the testator and 
brothers of the six daughters designated as legatees in the will. 
Two of these daughters, who had married, died during the life
time of the widow Sarah Ann Brown, namely : Elizabeth Ann, 
who died intestate and without issue on the 26th April, 1911, 
leaving her surviving her husband, George P. Leith ; and Mary, 
who died intestate on the 3rd February, 1897, leaving her hus
band, James Hamilton, and her infant son, James Thomas 
Hamilton, her surviving. Sarah Ann Brown died on the 17th 
October, 1912.

ONT.
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ONT. The distribution to be made depends upon whether or not the
8.0.
1913

shares of the deceased daughters vested at the time of the testa
tor’s death. I am clearly of opinion that these shares became1

---- vested at that time. This is a case in which the enjoyment of the
Re Bbown. gjfj by the six daughters “is only postponed to let in some other

interest,” as was said in Packham v. Gregory, 4 Hare 399; and 
the gift vests at once. The decisions in Leeming v. Shcrratt, 2 
Hare 14; Mory v. Wood, 3 Bro. C.C. 473, and liogers v. Car
michael, 21 O.R. 656, may be referred to. This point being de
cided, the distribution of these two shares presents no peculiar 
difficulty. If, however, it is desired that I should direct the 
actual distribution in detail, counsel for the executors may file 
a schedule for my approval and to be incorporated in the order.

The costs of all parties will be paid out of the estate—the 
exeeutors’ costs as between solicitor and client.

Order accordingly.

N.S. ZWICKER v. M:KAY.

8.0.
1913

.Vora Scotia Supreme Court, (Srahnm. K.J., and Ituasell, and Drysdalc, ,/./. 
\,",1 li, IMS.

April 12.
1. Mastkk axd servant (8 II A 4—71 )—Liability of master—Unguard

ed SET SCREW IN SHAFT—llREACII OF STATUTORY DUTY.
The failure to guard a projecting set screw in a rapidly revolving 

shaft, as required by ch. 1 of the N.S. Factories Act of 1001, near 
which a servant was required to work is negligence sufficient to ren
der an employer liable for an injury to a servant caused by his cloth 
ing catching on the set screw.

2. Master and servant (§ 11 (’ 1 — 1RJ»i—Liability of master — I n
GUARDED SET SCREW IN SHAFT—llREACII OF STATUTORY DUTY—CON-
THIIIVTORY NK.I I(,l NC E

It is not contributory negligence sufficient to defeat a right of ac
tion under the Employers Liability Act (R.S.N.S. 1000, ch. 170). for 
a sen-ant employed to remove slabs from a machine in a sawmill 
near a rapidly revolving shaft, to wear gauntlet gloves in order to 
protect his hands from splinters and the cold, where he was injured 
while obeying an order of his superior to remove a piece of bark from 
beneath the shaft, by his glove catching on a projecting set screw in 
the shaft, which was not guarded as required by oh. 1 of the N.S. 
Factories Act of 1901.

Statement Action by plaintiff, a workman employed in or about a saw- 
mill, the property of defendant, claiming damages for personal 
injurie* eauaed to plaintiff by reason of a defect in the condition 
or arrangement of the ways, works, machinery or plant, consist
ing in a set screw or bolt on a metal collar attached to and 
forming part of an unguarded and rapidly revolving abaft 
connected with a circular *aw driven by mechanical power—in 
such a manner as to be highly dangerous to and liable to eateli 
the clothing of or otherwise injure anyone in the vicinity of 
the same while it was working.
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Plaintiff while employed as helper to the workman operating 
the circular saw and hound to obey the orders of such workman 
had the sleeve of his coat caught by the screw or bolt, and, in 
consequence, his arm was caught in the shafting while it wras 
rapidly revolving, and his arm was severely lacerated and bro
ken, for which he claimed damages.

The cause was tried before Sir Charles Townshend, C.J., 
with a jury, and on the findings of the jury, judgment was en
tered for defendant.

Plaintiff appealed.
The findings and other facts are set out in the judgments.
J. Terrell, for plaintiff, appellant.
J. J. Power, K.C., for defendant, respondent.

Graham, E.J. :—This action is brought under the Employ
ers’ Liability Act (N.S.).

The plaintiff was an employee in the defendant’s sawmill. 
His duty was to take away slabs and lumber from the rotary as 
they came along, and for this purpose he worked within three 
or four feet of a revolving shaft connected with the saw. There 
was a collar on this shaft with a screw or bolt on the collar. It 
revolved 800 times in a minute, and was unguarded. A piece 
of bark near this dropped, and his superior told him to reach in 
and get it, he did so, and his gauntlet glove got caught by this 
screw, and his arm was badly broken. These are the findings 
of the jury:—

1. Did plaintiff receive injury from the machinery in defendants mill? 
Ye*.

2. Was the dangerous part of the machinery, especially that part which 
caused the injury, securely guarded as far as possible? No.

3. If not, in what way could it have been more securely guarded? 
Countersink the set screws, or put metallic shield over the collar.

4. Was the injury to plaintiff caused by his obedience to order of de
fendant's superintendent? Yes.

5. Was the plaintiff aware of the defective or dangerous character of 
the machinery, and if so, did he, without reasonable excuse, fail to give 
notice thereof to his employer? No.

6. Was the machinery which caused the injury of the usual and most 
improved kind? Of the usual kind used in this province.

7. Did the accident occur through the plaintiff's own negligence? Yes, 
by wearing loose wristed gloves.

8. What damage had plaintiff suffered? Three liu dred dollars ($300).
At plaintiff’s request the following questions were sub

mitted
0. Could the set screw have been countersunk, and if so, would it 

have been a protection? Yes.
10. Was plaintiff, at time of the accident, performing hie ordinary 

duties as helper to the sawyer? By evidence given, yes.

N.S.
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In respect to the 7th finding, the trial Judge has given effect 
to it by dismissing the action, finding himself, though passed on 
by the jury, that the glove was the proximate cause of the acci
dent.

The whole reference to the 7th question in the summing up 
was as follows:—

One other question. I)i<l the accident occur through the plaintiffs own 
negligenceT If the plaintiff, himself, without any orders from Super
intendent Munroe, went into the dangerous place and picked out this slab, 
which act caused the injury, it should be known. If you think it was his 
own negligence, that is one matter, but if you think it was done by the or
ders of the superintendent, that may lead to a digèrent result in this

Nothing other than this was said on the subject of contribu
tory negligence. The dispute seemed to be whether or not the di
rection to remove the piece of bark had been given. This is an 
application on the part of the plaintiff to set aside the 7th find
ing or for a new trial.

f think that it is not satisfactory to have the case dealt with 
in this way. I am not satisfied that wearing gauntlet gloves was 
an act of negligence or the efficient cause of the injury. For 
handling slabs and lumber, the evidence tends to shew that 
gloves should be worn as a protection to the hands against 
splinters and also because of the cold at that time of year, and 
a gauntlet glove would protect the wrist and it needs protection. 
The plaintiff had bought these gloves at the defendant's shop 
at the mill. The defendant himself says:—

Q. It is customary for a man in that position in taking away theshUw, 
to wear gauntlet gloves? A. I could not say that. I saw them worn there. 
Why not remonstrate if it was negligence?

The plaintiff says:—
Q. 1* it usual to weir gauntlets for this work? A. Yes.
And in re-examination:—

Q. With regard to this glove, does Mr. McKay keep a store there for 
supplying things to his workmen? A. Yes.

Q. And where did you get that gauntlet? A. At Mr. McKay's.
Q. So that Mr. McKay himself supplied you with the gauntlet? \. 

Yes.
Ahkkd by tiie Coubt:—Is it usual for men to wear a gauntlet at that 

work? A. Yes.
Q. To protect their hands? A. Yes.
CoUBT:—These boards, did they afford any protection against this? 

A. No.
Q. From where you were standing, was there any danger of getting 

caught in the collar? A. Not unless 1 reached for a piece of bark or slab 
that fell there.
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Q. If you had not shovvd your hand in the way you did you could not 
have got caught in the collar! A. It is apt to catch any time.

Q. You would have to lie right up against it! A. Y'es.
The last ease of this kind we had was a ease in which a man 

was caught by the bib of his overalls by a revolving shaft. And 
in that case, a case was cited of a girl in a factory lieing caught 
by her long hair by such a shaft. In neither was the jury in
genious enough to say that the accident was caused by the plain
tiff wearing a bib on his overalls, or, in the case of the girl, by 
her hair not being made up.

Without instructions from the Judge, 1 think that a layman 
is apt to be mistaken on this subject. The jury found that there 
was negligence, a breach of the statute in fact, not having the 
shaft guarded. Employees cannot get the proper clothing for 
such a defect, because they cannot foresee when it is going to 
catch them, and whenever it does, an uninstructed jury may say, 
if the plaintiff had not worn this or that the accident would not 
have happened; therefore it was negligence on his part. If the 
shaft had been properly guarded, the plaintiff could have worn 
either kind of gloves, and, of course, the better kind for the 
work. That would have been proper protection for all kinds of 
ordinary clothing. 1 think that this injury was not the ordin
ary, natural or probable consequence of wearing, at such work, 
gauntlet gloves instead of short gloves. The guarding of the 
shaft would have prevented the plaintiff’s alleged negligent act 
from causing the injury. The want of guarding the shaft was a 
cause, an act of negligence, remaining in force. A further usual 
question in such a case, if submitted to the jury would, in all 
probability, have elicited this answer, namely, that if the shaft 
had been properly guarded according to the statute the accident, 
notwithstanding the use of gauntlet gloves, would not have hap
pened. No doubt that was not submitted because the learned 
Judge did not anticipate that there was anything likely to turn 
on this question of gloves, although it was mentioned in the 
evidence.

It is strange, that the superior who gave the direction, and 
to which the plaintiff was bound to conform, did not take ac- 
çount of the fact that the plaintiff had these gloves on, if they 
were dangerous when he sent him to this dangerous position. 
However, I think that the decisive, or efficient, cause of the acci
dent was the want of a guard.

In my opinion, the judgment should be set aside and a new 
trial had with costs.

Russell, J. :—1 think the plaintiff had a right to wear a 
gauntlet to protect his hand from splinters in handling the 
slabs from the saw. The jury has found that the injury was
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caused by obedience to the order of defendant’s superintendent. 
They have therefore believed that he was ordered to take the 
hark from under the shaft. It was not negligence, as I read the 
evidence, to use his hands instead of using a stick. One way was 
at least as usual as the other.

The principal question in the case, was, whether it was 
negligence to wear gauntlets. I cannot think that it was, and 
the evidence does not convince me that it was. I do not think 
that when a workman is buying a pair of gloves to protect his 
hands from splinters, he is bound to consider what sort will give 
him the best chance in case the machinery he is called upon to 
work with should turn out to be dangerous beyond what he has 
a right to expect.

The jury has found that the machinery, in this case, although 
usual, was unduly dangerous, that is, that it was not guarded 
to the degree required by the statute.

Drykdale, J., concurred.

New trial ordered.

MONDOR v. MUNICIPALITY OF TACHE.

Manitoba King's Bench. Trial before Metcalfe. J. May 23, 1913.

1. Municipal corporation (# ITG 3—285)— Drains — Improper con
struction—Flooded drains—Liability for.

It i# negligence for a municipality to liegin digging a ditch at the 
wrong end, the result of which was to bring large quantities of water 
to a point on the land of the plaintiff, where it remained an unrea
sonable time, and it is answerable in damages for same.

Trial of action against a rural municipality by the plaintiff, 
a farmer living within the municipality, for that the defendant 
did negligently and wilfully construct a ditch in consequence of 
which the water flowed upon the plaintiff’s lands, causing dam
age to the lands and to the plaintiff’s crops.

W. F. Hull and ./. Mondor, for plaintiff.
//. P. Blackwood and A. Berniert for defendant.
Metcalfe, J. :—The plaintiff owns and farms the south-east 

quarter of section 12. township 9, in range 6, east of the principal 
meridian in the Province of Manitoba. The country in the imme
diate vicinity appears to be flat prairie land, having no deep 
watercourses ; but there seems to be a gcenral tendency for the 
water to flow north-westerly, in some places over the prairie on 
the lower levels, and in some places in swales and small runways.

The plaintiff has been on the land for about ten years. Prior 
to that time there appears to have existed some old ditches dug 
for local drainage purposes on the quarter section east of his 
farm, and which ran to a point opposite his land about midway
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between his north ami south lines. At this point on the plain
tiff's land water used, in the spring time, to lie; hut in the year 
1905 the plaintiff himself constructed a ditch from that point 
westerly to a swale which crossed his farm in a north-westerly 
direction and from that time onward the plaintiff says he suf
fered no damage from water lying on his farm until after the 
ditch was constructed by the municipality.

The swale running across the plaintiff’s farm appears to have 
come from section 6 in township 9, range 7 cast, to have extended 
northerly across the north-east quarter of section 1 and thence 
onward in a north-westerly direction.

On the 25th May, 1909, the plaintiff and some 19 others pre
sented the following petition to the councillors ; “We, the fol
lowing i>etitioners, petition your honourable l»ody to grant a 
ditch to draw about 18 inches of water, said ditch to commence 
at the north-west corner of section 7-9-7 east, running south 
about one mile and a half. Said ditch would require about three 
culverts.” It appears that at the north end of this proposed 
ditch it would empty into a well-dclincd waterway which would 
carry off the water. •

The inspector of works for the municipality inspected the 
locality and on the 19th of June, 1909, reported that the work 
should be done. Thereafter tenders were called fof in the usual 
way and the work was let to individuals who, instead of com
mencing the ditch at the north cud, where it would have an out
let, commenced it at the south end, and did not continue it 
through to the point of outlet. The plaintiff says that it tapped 
the swale running north-westerly across his farm at a point 
further south and brought water on to a part of his farm where 
it would not otherwise have tiown, and that it also collected 
water from the low spots and damaged his crop.

In the following year he, with some others, wrote tin coun
cillors, calling their attention to the urgent necessity of com
pleting the ditch, notifying the council that it was causing con
siderable damage and stating that they did not feel inclined to 
sustain any further damage. In 1911 the municipality actually 
did complete the ditch, and the plaintiff says that thereafter 
he suffered no damage from water.

1 am inclined to the view that before the south end of the 
ditch was constructed, while a large quantity of the water from 
section 6 did How through the swale running north-westerly 
across the plaintiff’s land, a considerable quantity also flowed 
north-westerly across the quarter section to the east of the plain
tiff’s land and lodged about the place where the ditch privately 
constructed, before mentioned, crossed into the plaintiff’s land. 
1 have no doubt that in the years 1910 and 1911 a considerable 
quantity of water lodged upon the plaintiff’s land, but 1 do not
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think that it is all, or nearly all, attributable to the ditch then 
constructed by the municipality.

However, I think that more water was brought upoi. the east
erly part of the plaintiff’s land than would have been there had 
the ditch not been constructed. I think that some portion of the 
damage caused may quite reasonably be charged to the construc
tion of this ditch.

Was it negligently constructed t It may be said that a muni
cipal corporation, charged with the development of the country, 
with the grading of roads and the digging of ditches, should 
receive great consideration in the matter of liability consequent 
thereon.

It is necessary for the development of the country that roads 
should be constructed and ditches should be dug, and to establish 
as a principle that the municipality is liable for such conse
quences, might unreasonably retard municipal works. This, of 
course, does not apply to larger matters where the provisions of 
the Municipal Act protect the municipality, but does apply to 
smaller and minor matters.

However, it does seem to me that a municipality must exer
cise some care in the doing of its work, and if it begins to dig a 
ditch at the wrong end, bringing water to a point where there 
is no outlet, and lets that water lie there for an unreasonable 
time, it must be held that it is guilty of negligence of the grossest 
kind and it must pay for such negligence.

Although 1 have arrived at the conclusion that the plaintiff 
has established a case against the municipality, 1 have great 
difficulty in assessing the damage. The plaintiff has sworn to 
large damage. I think, however, that he will be sufficiently com
pensated on a considerably lower basis than his own estimate. 
It is impossible for me to say to a nicety how much of the damage 
was caused by the action of the municipality. I believe, however, 
that the plaintiff’s damage was considerable, and exercising the 
best judgment that I can under the circumstances, I find for tin- 
plaintiff for $500 and costs upon the King's Bench scale.

This case was tried before me in December last. Although 1 
reached the above conclusions immediately after the trial and 
extended my notes of judgment, the delivery thereof, for reasons 
obvious to counsel, and counsel assenting thereto, has been de
layed until this date.

Mr. Blackwood recently made an application to introduce 
evidence that since the trial the plaintiff has been damaged by 
water, notwithstanding the outlet to the north. I refused to re
open the case.

Judgment for plaintiff.
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Be PELTON.
(Decision No. 2.)

Nova Scotia Supreme Court, Sir Charles T<> cn.C,. nd, C.J., and Russell, 
and Drysdale, JJ. April 12, 1913.

Justice of tiie peace (8 I—1 )—Stipendiary maoistrate—Status—Re
lation TO TIIE MUNICIPALITY—REDUCTION OF SALARY—REMEDY.

NotAvLUiHtiimiing Hint a stipendiary magistrate of a town was ap
pointed by the Lieutenant (iovvnv>r-in-coimcil, lie is, by virtue of 
sees. 111-120 of oh. 71. R.S., of the Nova Scotia Towns Act. an oflieer 
of the town, and therefore he may, under si-c. 121 of the Act, apply to 
the court for the rescinding of a resolution of the town council re
ducing his salary.

|/fc Pelton, 7 D.L.R. 405. reversed.]

Appeal from the judgment of Meagher, J„ lie Pelton (No.
1), 7 D.L.H. 465, dismissing with costs an application on the 
part of Charles S. Pelton, stipendiary magistrate of the town of 
Yarmouth, to have a certain resolution of the town council of 
Yarmouth, passed on April 18, 1912, and purporting among 
other things to reduce the salary of the said Charles S. Pelton 
as such stipendiary, rescinded.

11. Mcllish, K.C., for appellant.
IV. E. lioscoc, K.C., for respondent.
Sir Charles Townshend, C.J.:—1 am of opinion that the ToÏÏLhïîd.c.j. 

stipendiary magistrate is a town officer, although appointed by 
the Governor-in-council. The statute, eh. 71, provides one way 
of appointing town officers applicable to the town clerk, the 
solicitor and deputy stipendiary, and eh. 33 provides that the 
stipendiary shall be appointed by the Governor-in-eouneiF, and 
be paid by the town. On referring to the Towns Incorporation 
Act it will be seen that the different officers of the town are 
enumerated : (sec. Ill to see. 120) (1) The town clerk, (2) 
stipendiary magistrate and deputy, (3) town solicitor and dep
uty. Section 126 deals with other town officers.

There can be no question then that the statute classes sti
pendiary magistrates as town officers, and as such subject to 
the provisions of see. 121, as an officer of an incorporated town, 
the tenure of whose office is during good behaviour. The mere 
fact that he is appointed by another authority cannot affect his 
status as a town officer, nor does ch. 33 involve any such result.
The legislature, for some reason, possibly to secure his independ
ence of the council, has directed that his appointment shall Ik? 
made by the Governor-in-council, while providing that the town 
shall pay such salary as it deems right subject to certain 
restrictions.

Moreover, it will lie found that there are instances of other 
town officers paid by the town appointed by an outside power, 
such as the ferry commissioner appointed by the Chief Justice,

8.C.
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and the chief assessor of the city of Halifax also appointed by 
the Chief Justice, and yet no one ever doubted that these ap
pointees were town and city officers. Although town officers, 
and paid by the town, the legislature for some special reason has 
thought fit to place the appointment in some power outside the 
town council, and one can conceive many good reasons for such 
legislation. I thoroughly endorse the comments of the learned 
Judge below on the gross impropriety of the actions of the town 
council in this matter, and I should regret to know that any 
member of the l>ar would accept the position of additional sti
pendiary under the humiliating conditions implied in the coun
cil’s action, that is to say. to hold a judicial position with a 
biased mind against parties who might be brought before him 
on charges of a criminal character.

I am of opinion acting under sec. 121, that the resolutions 
of the town council reducing the stipendiary’s salary be re
scinded and that he is entitled to receive the full amount of 
his salary as originally fixed.

This appeal should be allowed with all costs.

Russell, J.:—I agree that the stipendiary magistrate is an 
officer of the town in the sense in which the words arc used in 
sec. 121. There can lie no doubt that he was an officer of tin- 
town from 1888 down to 1891 in precisely the same position in 
this regard as the recorder, or town solicitor. He was appointed 
by the town council and was generally the same person as the 
recorder or town solicitor. In 1891 his appointment was placed 
in the hands of the Governor-in-council by ch. 43 of the Acts of 
that year, but it was provided that he should be appointed for 
the town and should still be paid by the town, a minimum salary 
being provided for. I think that sec. 127 clearly indicates that 
the legislature regarded him as an officer of the town after tin 
appointment was given to the Governor-in-couneil, just as he 
was before the appointing power unis changed. That section 
speaks of every person appointed to a corporate office other than 
a stipendiary magistrate. The office of the stipendiary magis
trate is, therefore, a corporate office. The person who holds n 
corporate office must, I think, be an officer of the corporation, 
and an officer of the corporation is an officer of the town.

Drykdale, J.t—The sole question here is whether the sti
pendiary' magistrate appointed by the Governor-in-council for 
the town of Yarmouth is an officer of an incorporated town 
within the meaning of the Towns Incorporation Act, ch. 71, R.S. 
By the Act under which he is appointed it is provided that the 
towm shall pay his salary by sec. 121 of the Towns Act. Any 
officer of that town whose tenure is good behaviour is given a 
remedy in the event of a resolution to reduce his salary. The
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question is. does this section and the sections following deal 
with the stipendiary as well as those appointed by the town 
where the tenure is good behaviour.

The whole question resolves itself into a proper interpreta
tion of the sections of the Towns Act beginning with sec. Ill 
and ending with sec. 127. both inclusive, that portion of the 
statute is divided into five sub-headings under the heading

Officers, viz.: 1. The town clerk. L\ Stipymlinry magistrate and 
deputy. 3. Town solicitor ami deputy. 4. Officers where the tenure is good 
behaviour; and ft. Other town officers.

I)o these sections mean to deal with town officers only who 
receive their appointment from the town, or all town officers 
no mutter what provision is made by law respecting their ap
pointment! In our sense the stipendiary magistrate may be 
said to be a state officer because although appointed for the town 
his jurisdiction is large; in another sense he is a town officer 
by tin* terns of his appointment.

The real question is, did the legislature by sec. 121 and fol
lowing sections intend to include such an officer in its provisions! 
It vas within their power to do so and 1 ask myself on a dose 
reading of this statute what was the legislative intention!

This officer is appointed by the Uovernor-in-council for the 
town ar. 1 should be paid by the town but shall hold office dur
ing goc‘l behaviour; others are appointed for the town on the 
same tenure by the town and shall be paid by the town. Was 
it the intention to group all these officers in a legislative scheme 
against starving them out at the caprice of a council, or was it 
the intention to apply such a scheme of legislation only in favour 
of the good l>ehaviour tenure where the appointment is by the 
town/ Section 121 taken alone may bo fairly argued to apply 
to one class only, viz., the town appointment class, but am I at 
lilierty to disregard the obvious headings “officers'’ and the sub
divisions numbering five clearly including the stipendiary offi
cer! 1 think not. Again I find in sec. 127 a clear guide as to 
the intention of the Act and its scheme, if it had not ls‘eii the 
legislative intention to deal with all town officers no matter how 
appointed, including stipendiaries, you would not find an ex
press provision dealing with such an officer (by way of excep
tion) as a town corporate officer.

The question is wholly one of construction of the Towns Act 
statute and I am (not without some doubt1 convinced that the 
order appealed from should Ik* overruled and with costs.

Appeal allowed.

N.S.
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ECROYD v RODGERS.

Manitoba King’# Bench. Trial before Halt, J. May 13, 1913.

1. Vendor and purchaser (81 A—1 )—Rights of purchaser—Land con
tract—Transfer TO DISINTERESTED NOMINEE—RATIFICATION. 

Although a purchaser of lands who has completed his purchase may 
direct the vendor to convey the property to a nominee not bound by 
the contract, this rule does not apply as to an executory contract in 
which the proposed nominee is in no way interested, and the doctrine of 
ratification of agency cannot be resorted to in such a case, either for 
the benefit of the original contracting parties or of the third party.

[ Keighley Maxntrd tf Co. V. Durant, [1901] AC. 240, applied.]
2. Principal and aobnt (| I A—12)—Rights or undisguised principal—

Mutuality—Land sale—“Dummy" transferee.
A contract made by a man purporting and professing to act on his 

own tsdialf alone, and not on behalf of a principal, but having an un
disclosed intention to give the benefit of the contract to a third party, 
cannot lie ratified by that third party so as to render him able to sue 
or liable to lie sued on the contract.

[Keighlry Moxnlrd if Co. V. Durant, [1901] AX'. 240. applied.]
3. Partnership (8 IV—15)—Partnership real estate—Sale contract

—Sufficiency or writing.
Where three persons enter into a partnership dealing with lands, 

stipulating that the partnership lands should he sold for such price 
as the partners might from time to time agree upon and that should 
any disagreement arise in regard to the sale of or other dealings what
soever in such lands the mutual decision of any two must bind the 
three partners, with mutual covenants and agreements to effectually 
carry out the stipulation; a subsequent memorandum of agreement of 
sale of the land, signed by two of the partners, is good as to all of 
them, notwithstanding the Statute of Frauds.

Action for specific performance of an agreement for the 
sale of lands.

The action was dismissed.
R. SI. Dcnnisloun, K.C., and J. R. Riggins, for the plaintiff. 
R. W. Whitla, K.C., for the defendants.

Gai.t, J. :—In this action the plaintiff seeks specific perform
ance of an alleged agreement of sale of certain lands, lieing a 
portion of lot 59 in the parish of Kildonan, owned by the de
fendants. An alternative claim for damages was abandoned 
by the plaintiff at the trial.

The defendai ‘s deny the agreement, plead the Statute of 
Frauds and conb id that the alleged agreement was not com
pleted within the stipulated time.

It appears by the evidence that the defendants, on April 
29, 1912, had purchased the lands in question, and that they had 
agreed amongst themselves that the property should be sold for 
such price as the parties (defendants) should from time to 
time agree upon ; and that should any disagreement arise in re
gard to the sale or other dealings whatsoever in the said lands
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the mutual decision of any two of the said parties should In* 
binding on the three parties; and each of the above-mentioned 
parties covenanted and agreed each with the other to carry out 
the wishes of the majority and to execute such documents and 
conveyances as should he necessary in the carrying out of said 
agreement.

On or about May 3, 1912, one F. A. Clark, a member of the 
real estate firm of Clark & Munro, had an interview with the de
fendant Whitlock, during which Whitlock told him that the 
property in question was for sale. Thereupon Clark called on 
one Nassau Preston, a real estate agent, and gave him particulars 
shewing the description of the lands, containing lfi.82 acres at 
$1,200 per acre. Preston then communicated with John McRae, 
with whom he had had previous real estate dealings, and McRae 
expressed his willingness to purchase the land, but stated to 
Preston that, for business reasons, he did not wish his name to 
appear in the transaction. Preston said that his sister, Emma 
Ecroyd (the present plaintiff) would probably allow her name 
to he used, to which McRae assented. Preston communicated 
with Mrs. Ecroyd, residing at Gladstone, by telephone, and 
obtained her consent. He merely mentioned to her that he de
sired the use of her name in a purchase of some land, hut did 
not give her any particulars either of the land or of the real 
parties to the transaction. On May 4th, Preston informed Clark 
that lie had someone who would take the property, hut did not 
mention Mrs. Ecroyd’s name.

Clark says he understood that McRae was to purchase the 
property on behalf of himself and two or three other persons. 
Thereupon Clark went to the defendant Rodgers and told him 
that he did not know who was buying, but Clark gave Rodgers 
a cheque for $.V)0 by way of a deposit on the sale, and took from 
him a receipt expressed as follows:—

May 4, 1912.
Received from Messrs. Clark & Munro a cheque for $500, being a de- 

posit to purchase the following property: .being in the parish of Kildonan. 
in the Province of Manitoba, according to the Dominion Government survey 
thereof, and being all that portion of lot 59 of the said parish, hounded 
as follows: on the west by the easterly limit of the main highway or 
Mini's Hill road, as surveyed by R. C. McPhillips, M.L.S., in 1000; on 
the north by a line drawn south of and parallel with the northern limit 
of the said lot, and distant therefrom 204 feet on the course of the said 
easterly limit of the said Bird's Hill road; on the east by a line drawn 
east of and parallel with the said easterly limit of the Bird's Hill road, 
and distant therefrom 2040 feet, on the course of the said northern limit 
of the said lot, and on the south, by the southerly limit of the said lot, con
taining 10 and 82/100 acres, more or less, at and for the price and sum 
of $1.200 per acre, on terms of one-quarter cash, and the balance in three 
equal consecutive instalments. Such instalments to become due and

MAN.

K.B.
Vi ;

Ecroyd

Roikikrs.



Ill D.L.Rr.28 Dominion Law Reports.

MAN.

K. B 
1911

Ecaovi)

Rouons.

payable on the following date*. March JO. MM3; March 26, 1014; March 
26, 1013. together with interest at 6 per cent. The purchaser* are to 
have all the privileges that are covered bv the agreement in which the ven 
dor* purchased the prnjierty, and are to la* given 10 -lay# from the date 
hereof to clou# the sale, subject to forfeiture of the deposit. and subject to 
the usual commission to agent*.

(Sgd.) W. F. Romms.
Accepted a* above.

(Sgd.| F. A. 4'i.ahk.

The receipt iippetmt to have been drawn in . The
one tiled in Court mm exhibit It contains tile signature of Rod 
gers only, hut the evidence satisfies me that there was a at.
receipt signed by both Rodgers and Whitlock. Clark then hand 
ci I the receipt to Preston, and on .May (i, 1912, McRae gave 
Clark a cheque for $000, thereby reimbursing him the amount 
paiil as a deposit. Clark says that the first he heard of Emma 
Kcrovd was a day or two after receiving repayment of the $ThHi, 
and that lie then took the name to Rodgers’ office to have it filled 
into an agreement of sale which Rodgers was preparing.

The proposed agreement of sale was prepared under Rodgers' 
instructions in his own office and was sent over to Kgerton W. 
Marlatt (of Hudson. Ormond & Marlatt, solicitors) for revision 
on behalf of the purchaser. During the currency of the ten 
days’ time limit mentioned in the receipt .Mr. Marlatt had ex 
a mined the title and was prepared to elose with the defendant», 
but the balance of the first cash payment had not liecn given to 
him. Rodgers says that he did not hear of Emma Ecroyd a* the 
intending purchaser until three or four days after the agree 
ment of sale was drawn up, and her name was then inserted in 
the draft agreement.

With a view to shewing waiver of the time limit by the defen
dants, the following answers in the examination for discovery 
of Whitlock were put in evidence:—

59. Q. You were urging Mr. Clark to hurry «ml get it clo*edt A. 1er

63. Q. When wa* the hint oci-a»iou on which you asked him that ques
tion? A. I may have a*ke<| him the 1 titli of May.

39. ty You had an agent ? A. Ye*.
40. Q. Who wa< the agent? A. Mr. W. P. Rodger*.
41. Q. Mr. ltodger* wa* balking after it? A. Ye*.
42. (y I suppose what Mr. Rodger* did in connection with preparing 

tlm*e agreement* we* done with your authority Mien? A. I cannot *ajr 
that—In- had to prejiare them and «ubniit them to me to sign—I liaient 
got to sign everything he haw prepared.

43. Q. .And they were never submitted to you for signature prior to 
the 18th? A. No.

44. Q. So that you could not very well have signed them prior to 
the Ih ? A. I wa« at Mr. Rodger*' office on tile ISth. prepared to «igB

^101
0
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On May 20th, McRae gave a cheque to Preston for $4,0411 
to complete the first cash payment. Preston was in partnership 
with one Charles Smith, who did business as a real estate agent 
under the name of Charles & Co. Preston endorsed Mc
Rae’s cheque to Charles Smith & Co., and the latter gave a 
cheque to Hudson, Ormond & Marlatt. on May 20th, for $2,526.- 
80, thereby deducting $1,000 by way of commission, to he dis
tributed lietween Clark & Munro. John McRae, Preston and 
Charles Smith.

As soon as Marlatt received the cheque for $2,520.80, he 
states that he rang up Rodgers, told him lie had the mot to 
complete the payment, but ns it was after banking hours he 
would call around with a marked cheque early the following 
morning, and that Rodgers replied, “That will be all right.”

Rodgers states that on that day. May 20th, he had determined 
to call the deal olT, and that he drew up a cheque for $500 (the 
deposit which had been paid on the sale), and handed it to ( 'lark. 
The accounts given by Rodgers in regard to what transpired on 
May 20th in his examination for discovery and at the trial are 
unsatisfactory and contradictory. I should gather from the 
evidence that after the conversation which he had with Mr. Mar
latt by telephone, Rodgers determined to call the deal off.

Next morning Marlatt called twice at Rodgers’ office with a 
marked cheque, but could not find him. On the same day, May 
21st. Marlatt wrote to Rodgers stating that he had just been 
notified that Rodgers had returned tie* deposit, and expressing 
his surprise, especially in view of the arrangement he had made 
the evening before with a view to closing up the purchase on 
the morning of the 21st. The letter also notified Rodgers that 
the sale must be put through and that Hudson. Ormond & Mar
latt were prepared to pay the balance of the cash payment in 
exchange for a copy of the agreement executed by the vendors. 
No reply was received to this letter and the action was there
upon commenced.

The mode in which the plaint ill' has become a party to these 
proceedings strikes me as being somewhat remarkable. She 
never had any intention of purchasing the land in question ; 
she did not know who were the owners of it, nor who the real 
purchasers were to be, and she had in fact no interest whatever 
in the transaction. She was nothing more nor less than a 
“dummy” utilized by John McRae, the real purchaser, on lie- 
half of himself and those with whom he intended to act in con
cert. I am assiiml by the learned counsel for the plaintiff that 
this is a very common mode of carrying out real estate trans
actions in this province, especially where syndicates are con
cerned, and that there is usually a trust agreement entered into 
between the parties concerned.
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If the agreement of sale in the present case, which was pn 
pared, but not executed by anybody, had been completed, plain
tiff would have obligated herself to the extent of $20,184 in 
favour of the defendants and left herself open to expensive legal 
proceedings in ease default were made in paying any of the 
instalments.

In answer to an inquiry I put to one of the witnesses as to 
the object of such machinery in real estate transactions, the wit
ness said it would have the effect of relieving the parties in
terested from liability in case of default. So far as the evidence 
goes, no indemnity of any kind appears to have been demanded 
or received by the plaintiff for placing herself in such a position. 
VnlesH she could claim indemnity under the principle applied 
in Bank of England v. Culler, [1908] 2 K.B. 208, she would 
seem to be without remedy.

However, that is not the point in issue here. Even “dum
mies” may have rights, and the question is whether the present 
plaintiff is entitled to the relief she seeks.

Apart from the question of the Statute of Frauds, which 
I will deal with presently, I see no reason for refusing the relief 
which the plaintiff claims. Assuming an agreement by the de
fendants to sell the lands to the plaintiff, I do not think she 
is debarred by the expiration of the ten days from May 4, 1912, 
within which time the sale was to be closed ; for after the ex
piration of that period, on May 16th and 18th, the defendant 
Whitlock clearly shews a continuation of the negotiations. As 
to the communication on May 20th lietween Marlatt and Rod
gers, I would accept the testimony of the former in preference 
to that of the latter, and would find that Rodgers acquiesced. 
Under such circumstances, the renunciation of the contract was 
wrongful, and, in my opinion, the plaintiff was relieved of the 
necessity of tendering the balance of the cash payment.

The question still remains, was there any agreement in writ
ing between the plaintiff and the defendants sufficient to comply 
with the Statute of Frauds!

On May 4, 1912, the defendants Rodgers and Whitlock 
signed the receipt for $500 handed to them by their own agent 
('lark, and 1 think their signatures lmund the defendant Sum
ner also. At that date both Clark and Rodgers knew that John 
McRae was the party really interested in purchasing the pro
perty. either for himself or for himself and others.

Neither Clark nor any of the defendants had heard of the 
present plaintiff Emma Ecroyd. Clark heard of her for the 
first time a day or two after May 6th, and subsequently her 
name was communicated to Rodgers.

Under the above circumstances counsel for the plaintiff con
tends that there was a contract of sale entered into between the
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parties on May 4,1912, and that the receipt signed by two of 
the defendants was a sufficient memorandum in writing. It is 
contended that the plaintiff's consent to let her name be used 
as purchaser was obtained by Preston on May 3rd, and that 
('lark was in truth acting as agent for both vendor and pur
chaser when, on May 4th, he paid the $500 deposit to Rodgers, 
and that consequently Preston’s knowledge of Emma Ecroyd's 
position should be imputed to both Clark and Rodgers.

In my opinion Clark was acting throughout ns agent for the 
defendants and not for the plaintiff at all. If Clark cannot 
be regarded as an agent for the plaintiff, it is clear that she can 
have no interest in the agreement which was made. Rut even 
assuming that Clark was acting as agent for the purchaser 
i whoever he might be) and that Preston's knowledge should be 
imputed to both Clark and Rodgers, I think the same result 
must follow. They would in such ease he aware that John McRae 
(acting either for himself or for himself and others) was the 
real purchaser and that the plaintiff was a mere dummy. McRae 
was the principal in this transaction, and was merely acting 
under the name of the plaintiff. As a matter of fact both 
Clark and Rodgers understood that John McRae was the real 
purchaser, and if he had been the plaintiff in this action differ
ent considerations might well arise.

When a purchaser has completed his purchase he may no 
doubt direct the vendor to convey the land to a nominee not 
Imund by the contract; but this is a very different thing from 
the right claimed by the plaintiff to make herself a party to an 
executory contraet in which she was in no way interested. The 
doctrine of ratification cannot be resorted to in such a case, 
either for the benefit of the original contracting parties or of 
the third party: see Kiiyhhy Maxslcd tV Co. v. Durant, [VJ01] 
\ C MO.

The only written contract which I am at lilierty to refer to, 
as regards the Statute of Frauds, is the receipt given by Rodgers 
and Whitlock to Clark on May 4th. That document professes 
at most to treat Clark & Munro as purchasers. At that date 
Clark was entirely without authority from the plaintiff, and 
indeed without any knowledge of her existence, so that he could 
not in any way profess to be acting on her behalf. Under the 
Knyhlcy Maistcd case, above referred to, the plaintiff could not 
thereafter ratify or take advantage of the contract as against 
the defendants.

The action must lie dismissed with costs.
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SASK. MASSEY HARRIS CO., Ltd. v. ELLIOTT.
Saskatchewan Supreme Court. Trial before llaultain, C.J.

March 14, 1913.

Sale <9 II A—27)—Sale of Goods Act (Sask.)—Etfect of esteem
W A KHANTY.

Section 111 (I) of the Sanktttohewan Sale of Goods Art. Sask. R.S. 
11MMI, oh. 147. relating to implied warranties on the sale of chattels, 
does not apply to a sale under an express warranty.

2. SALE (9 II II—30)—IlY DESCRIPTION—WARRANTY—FULFILMENT.
A contract for the sale of <a |*ortaldc engine is not fullilled hv fur

nishiug an engine that, bv reason of its construction, is not port 
able.

3. Sale (9 NIG—74)—Hy description—Failure to comply with—Ae
JECTIO.N OF UOOD8.

. t inier a eontract for the wale of a portable engine it nmy be re
turned to the dealer where, upon a fair teat, on account of ita con
struction, it does not prove to Is* portable nor to work .satisfactorily

4. Sale (9 1IE—44)—Warranty—Test and demonstration—Written 
NOTICE OF DEFECTIVE WORKING OF MACHINE.

Written notice by the buyer of the defective working of an engine 
in pursuance of his contract of purchase, required as a condition to 
tlie buyer's right to return the engine for breech of warranty, may 
lie waived by the seller sending out an employee to remedy the de
fects after the time for giving such written notice, had expired.

5. Evidence (1IIC—116)—Contract of hai>:—Condition as to notice 
of DEi -XT—Onus to shew non-compliance with.

In an notion to recover the price of an engine, the onus rests on 
the vendor raising the issue in his reply, to show that the vendee did 
n it give notice in the manner required by the contract of sale, of the 
failure of the engine to work properly.

S.C.
1913

Mar. 14.

statement Trial of action for the price of an engine sold and delivered 
which the defendants claimed was not in accordance with the 
contract of sale and offered to return.

F. M. MacDermid, for plaintiffs.
T. F. Morton, for defendants.

iiuuitmn. c.j. Haultain, C.J.:—This case presents the usual conflict of 
evidence between the vendor and purchaser which seems to la- 
an unfortunate incident of nearly all “machine eases.M There 
is a written agreement for the engine in question which in its 
language and its terms is singularly free from the complexities 
and hopeless difficulties in which the ordinary purchaser of agri
cultural machinery finds himself enmeshed. So far as the writ
ten agreement is concerned the case presents no difficulty. But 
the defendants in their evidence claim that they were induced to 
purchase the engine and sign the agreement by an express war
ranty hy Mr. Aird, the agent of the plaintiff company, that the 
engine would operate a 2H-49 (iaar Scott separator, which they 
informed him they had purchased or were alsuit to pureha-c.
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This evidence was given in support of paragraph H in tIn* state- 
mcnt of defence setting up an implied warranty in the terms 
of see. It) (1) of the Sale of Goods Act.

In my opinion no effect van lie given to this part of the de
fence. Tlie evidence shews that the warranty relied on was not 
an implied warranty of fitness for specified purposes based on 
conditions set forth in sec. l(i (1) hut an express warranty or 
representation that the engine v\ a 28-4!) Gaar Scott
separator. In any event, the defendants did not rely on this 
warranty or representation, for after purchasing the engine they 
cancelled their order for the Gaar Scott separator and liought 
another separator called a 28-44 Advance separator. The expert 
evidence on both sides shews that both of these separators re
quire a 25 h.p. engine to operate them successfully and that a 
25 h.p. engine like the one in question is not powerful enough 
for that purpose. The defendants were informed by Mr. Chin- 
nock, a threshing machine expert, before purchasing the engine 
that it would require a 35 h.p. engine to operate a Gaar Scott 
separator. Mr. Kellar, the warehouse foreman f< *• the Kumely 
Co., from whom the defendants purchased the “Advance” sepa
rator, testified that a 35 h.p. engine was necessary to operate it. 
Having decided to get another separator the defendants might 
reasonably lie expected to make some enquiry as to the power 
required to operate it and a single enquiry from the Kumely Co., 
from whom they had ordered both separators, would have saved 
all the subsequent trouble and this litigation.

The defendants further alleged in their pleadings that the 
engine was not well made or of good material and would not 
work well on a fair trial as warranted in the written contract. 
With one exception to be mentioned later there is no evidence 
to support this defence. Independently of the separator the 
engine apparently did work well but it would not operate the 
“Advance” separator which, according to all the evidence, re
quired an engine of great power.

This brings me to the'third ground of defence raised by the 
defendants. They say that the engine is not a “portable” engine 
and the contract calls for a portable engine. Mr. Wilkins, the 
inspector and tester for the manufacturers of the engine, said 
that this type of engine was originally intended for a stationary 
engine and that no other portable engine on the market which 
he knew of weighed as much. A difference of 3,tHM) to 4.(KH) 
pounds in weight would make a very material difference in 
deciding upon the adaptability of this engine for field work. 
The evidence on this point convinces me that this engine is not 
a portable engine in size, weight or design. There was also some 
evidence going to shew that owing to some features of construc
tion this engine was not altogether adapted to convenient work 
in the field.

SASK.
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I find therefore that the engine is not a portable engine and 
that, leaving out of consideration the question of power, it did 
not work well after a fair trial owing to its construction as a 
stationary engine. Counsel for the plaintiffs denies the right to 
return the engine because the defendants after one day's trial 
did not give written notice to the plaintiff company as required 
by the written eontraet. There is no evidence that notice was 
not given and as this point was raised in the reply the onus 
was on the plaintiffs to prove the want of notice. In any event 
I should hold that the plaintiffs waived notice by sending out 
an expert some days after the engine was first taken out. Tin- 
expert was not able to make the engine work and the defendants 
promptly returned it free of charge and in good condition. 
There will therefore be judgment for the defendants with costs 
of the main action. As the defendants did not claim any special 
damages in their counterclaim, the counterclaim is also dismissed 
with costs. Costs in each case to be set off and judgment for 
the balance as it may appear.

Action dismissul.

INTERNATIONAL CASUALTY CO. (defendants, appellants) v.
THOMSON (plaintiff, respondent).

(Decision No. 8.)
Supreme Court of Candida, Sir Charles Fit:patrick, CJ., Varies, Idintjtm, 

Duff, mâ iafÜR) JJ. Fftnaary is, lilt,
1. Contracts (8 VC 3—401)—Rescission—Abounds — Stock subscrii-

tion — Company's beprehentation ok intention.
WI.erv the plaintiff, a physician, made a contract with an insur- 

amt- company to buy share- uf its stock, on condition that, within a 
fixed time, the company would Iw in active business in a certain city 
and plaintiff would la- appointed its medical examiner for that city; 
iqim breach by the company of a matcri.il part of the stated condi
tion the agreement may he rescinded and any payments made may b* 
recovered back at the instance of the plaintiff.

[Thomson v. International Casualty Co., 7 D.L.R. 044, affirmed.)
2. Contracts (|VC3—4M) — Rescission — Misrepresentation —

({ROUNDS—Ma.NIKEHT1.NU “KIXKD INTENTION” — “INTENTION” IS A
i m i tm,

Where the plaintiff was induced to buy shares of the capital stock of 
an insurance- company U|sm its manifesting and expressing a ‘"fixed 
intention, readiness and capacity" to commence its regular insurance 
husinca* in a certain city on a fixed date, the existence or non-exist
ence of that “Intention” Is a fact. and. if the plaintiff entered into 
the contract to buy ami parted with the purchase price on the faith of 
the statements made in respect of such intention and those statement» 
were material, his right (if mish-d) to rescind the contract is the »ame 
a- if he acted on and was misled by a representation of any other 
material fact. (/Vr Fitzpatrick, C.J.)

|77iow*om V. Intii national Casualty Co., 7 D.L.R. 044, affirmed ]
3. Appeal (| Il A 1—35)—Supreme Court or Canada—Appealability or

JUDOMKNT IXVOLVINO MERELY tXISTR.
The Supreme Court of Canada will not entertain an appeal from
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any judgment for the mere purpose of deciding a question of coats. 
(Dictum per Idington. J.)

| Srhlomann v. Doicker, 30 Can. S.C.R. 323; Voir x. Huntington, 10 
Can. S.C.R. 363, referred to.]

4. Appeal (| VIIJ3—400)—Questions not uainbd hemiw—Recobd shew
ing CAUSES NOT BELIED UPON—SCOPE—JUDGMENT.

Where a party holds a judgment in his favour and the record dis
closes grounds upon which such judgment can justly Ih» supported, an 
ap|iellate court may give effect to those grounds although they were 
not relied upon at any stage of the proceedings in the courts below, 
»nd will therefore refuse to reverse a judgment thus solidly based 
on the record merely because counsel for the party who has succeeded 
did not in the courts below put his case in the strongest way. (/'cr 
Duff. J.)

Appeal by the defendants from the judgment of the Court 
of Appeal for British Columbia. Thomson v. International Cas
ualty Co., 7 D.L.R. D44, allowing a cross-appeal by the plaintiff 
from the judgment at trial.

The present appeal was dismissed.
A. IV. Anglin, K.C., and D. J. McDougal, for appellants. 
Ilclbnuth, K.C., for respondent.

Sir Charles Fitzpatrick, C.J.:—In this case the plaintiff, 
now respondent, asks for the reseiwion of a contract to purchase 
shares of stock in the appellant company on the ground of mis
representation. It was argued that the contract l>etween the 
respondent and the company was never executed, inasmuch as 
his offer to sultscribe for shares in the capital stock of the com
pany was not acted upon. Cndouhtedly Thomson's application 
pur|M»rts on its face to Ik* for treasury st<M*k, the property of the 
company, and not for shares which were already allocated to 
Van Hummed. It is equally certain, if we believe the evidence 
of President Ritter and of Van Hummed, that the certificate 
issued to Thomson was for 250 shares of the stock previously 
purchased by Van Hummed and held hv the company subject 
to his order, and counsel, at the oral argument here, prewed upon 
us this consideration—that, not having got the shares lie applied 
lor, Thomson is now entitled to recover his money hack. That, 
however, is not the ease upon the pleadings and, although there is 
some evidence to support it, the course of the trial was not 
directed towards that issue, nor is it discussed in the factum here. 
I also doubt very much whether Thomson would have refused to 
accept the shares if he had known of their previous allotment to 
Van Hummed if ad the other conditions of the transaction 
had Iw-en faithfully fulfilled.

Dealing with the issues presented to the Courts below, 1 am 
satisfied that the plaintiff has made out a case which entitled 
him to succeed.

On the pleadings and evidence two questions fell to Ik? con
sidered and decided: first, who were the parties to the contractT
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■econdly, the character of the representations made on behalf of 
the company and their effect upon the transaction. Both Courts 
found that Van 11 tiiimiell acted throughout merely ns the agent 
of the company and that the contract respecting the purchase of 
the shares was made hy him for the company and not for himself.

This concurrent finding of the two lower Courts is supported 
hy the documentary evidence, and Van Uummell, when exam
ined ns a witness on discovery, admits that the contract was 
lietween the company and Thomson and that he was merely the 
agent “in the sale of the shares. ’ ’ The at ion for the stock
is addressed to the company and the two cheques given in part 
payment are made to its order. The notes for the balance of tic 
purchase price are made payable to the order of Van Uummell 
why, I do not pause to inquire; they were apparently signed after 
the transaction had been submitted to the head ofliee. The re
ceipt for the money and notes is also signed in the name of the 
company.

As to the second question. I have read the evidence over ven 
carefully and. if we believe Thomson, as the trial Judge evi
dently did. I fail to see Imw we can refuse to grant rescission 
Entering into the contract for the purchase of the shares meant 
the assumption of an obligation to pay $4,250 in monthly instal 
incuts, and having, as the trial Judge says, liecn relieved of 
all his ready cash, nothing could Is* more natural than that 
Thomson should lie concerned about the payment of his notes at 
maturity. Dependent, apparently, upon his professional income, 
he relied upon the increase resulting from the new business to 
meet these notes. In such circumstances he naturally made 
inquiries as to the probabilities and says that he received from 
the authorized agent of the company positive assurance that it 
would be in business by the 1st of November, and in this he is 
eorrolforatcd by Wilmot. On the faith of this assurance he 
signed the notes and parted with his money. Time and again 
he rc|M»uta that he relied upon the business of the company to 
increase his revenue so that he might lie in a position to meet 
his notes, and he most emphatically states that the agent atlirmed 
the intention of the company to begin business on the tirst of 
November.

The existence or non-existence of that intention is a fact, 
and, if he signed the at ion and parted with his cheques ami 
notes on the faith of the statements made with respect to it. Iii> 
position is the same as if he acted on a representation of the 
existence of any other fact. Sts» llalsbury, vol. 20, par. 1617 
Both Courts Mow are agreed that Van Uummell, to induce the 
sulwcription for the stock, made certain statements with respect 
to the time at which the company would In» prepared to start 
business in Vancouver.

5

4



11 D.L.R.] INTKRN ATION Al. C ASl AI .TV (ÎO. V. THOMSON. 637

The point of difference between lljem is just this: tin* trial CAW-
Judge found that the words used amounted merely to a qualified g.C.
promise, and no more, that the company would he so far organ- 1M3
iscd by the time fixed as to he then in a position to start business, IxThTna-
that with this assuranee the respondent was content, and that tioxal

lie was not induced to enter into the contra *1 on the faith of i AN(I|)LTY 
what was said alsmt the business beginning in November. The r.
Court of Appeal came to the conclusion that the words niani- Thomson.
fisted and expressed and were intended to manifest and express sirChnrim
a then “fixisl intention, readiness or capacity on the part of the P*,rk J 
company" to commence operations on that date, and that the 
re? was induced to apply for the shares on the faith of
that representation.

There is certainly room for much difference of opinion in the 
appreciation of the language used by the agent, but. on the whole, 
after giving the evidence the most careful consideration. I have 
come to the conclusion that Van llummell did not give the re
spondent a mere promise or undertaking which was not fulfilled, 
hut that, living in the position of one who had special knowledge, 
lie dcliberatelyeused language calculated to convey the impression 
that, at the time, there was an existing fixed intention on the 
part of the company to begin business on the first of November, 
and that the respondent was induced to suliserihe for the shares 
on the faith of the representation made with respect to that 
intention. 1 am also satisfied on the evidence that such a repre
sentation made by one wbo had intimate knowledge of the then 
state of the company's affairs was false. The application for the 
Dominion license, without which it was impossible to begin busi
ness, was not made for a month after the transaction was dosed, 
and did not in fact issue until this suit was brought and more 
than half the notes had matured. The strongest evidence in 
support of my conclusion I find in the terms of the bargain. The 
trial J utlge says :—

Kvidcnce is In*fore me uncoutradicted, Mini I think very probable, that 
the agent of those share* vinleaxoiireil to ascertain how inut-h ready money 
the doctor hu<l, ami then gave him auvh terms as wouhl induce him to 
make this purchase; that he pointed out to him that doctors in other places 
made $1,000 to $2,000 from their connection with this company, and 
thereby led him to infer that he could exjicct something, at any rate, for 
acting in connection with this company enabling him, in part at any rate, 
to meet those notes.

All the probabilities support this view. As 1 have already 
said, the immediate benefit Thomson expected to derive from 
Ins connection with the company was to cam money with which 
to pay his notes as they matured, and this he could not do if the 
company was not in business during their currency. Can it la*
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said, therefore, that the date at which the company would be a 
source of revenue was not a determining factor or an inducing 
cause ? The appointment as medical examiner was valuable 
only in so far as it placed him in funds to meet the liability 
he was induced to assume. Further, although it is exceedingly 
difficult to prove the presence or absence of an expressed inten
tion, on all the facts it appears to me impossible that Van 
Ilummell could, in August, have been at all certain if he had 
taken reasonable care or made reasonable inquiries that the com
pany would have been in possession of the necessary Dominion 
and provincial licenses to do business in November. If this is 
merely a ease of error, it is an error which should have been 
avoided. The company was then only in the preliminary stages 
of its organization in so far as the Canadian branch was con
cerned. The necessary deposit to satisfy the requirements of 
the Insurance Act had to be found out of the sales of stock in 
Canada and there remained the formalities with respect to ob
taining of the provincial license to Ik* fulfilled. In fact the 
license did not issue until May of the next year.

On the whole I am of opinion that the consent of the respon
dent was given on the condition that the company would be in 
business on November 1, 1910, and the appeal of the company 
should be dismissed with costs.

On the issue with Van Hummell, I agree that this appeal 
also should be dismissed with costs.

Davies, ,J. (dissenting) :—I am to deliver the judgment of 
myself and Mr. Justice Anglin in this case.

In his pleading the plaintiff seeks rescission of a contract for 
the purchase of 250 shares of the capital stock of the defendant 
company on the ground that two definite misrepresentations were 
made to him by the defendant Van Hummell when selling thus- 
shares as agent of the company. No other cause of action against 
the company was disclosed in the pleadings, or suggested at the 
trial, or on appeal to the Court of Appeal for British Columbia, 
or in the appellant’s factum on his appeal to this Court.

The two misrepresentations relied upon were that the plain
tiff would be appointed the company’s sole resident physician for 
the city of Vancouver, and that the company would commence 
and actively carry on business in Vancouver on or before the 
first day of November, 1910.

As to the former, it was established that the plaintiff "as 
appointed the company’s physician for Vancouver as had been 
undertaken ; and the claim for rescission, as far as it was based 
upon that alleged misrepresentation, was abandoned.

'1 he trial proceeded wholly upon the other ground of mis
representation. The evidence in respect of it was somewhat con*
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flirting. But at the close of the case the trial Judge reached the 
conclusion that it had not been established that the alleged mis
representation “was unqualifiedly made” and added that he 
could “not hold that it essentially entered into the inducement” 
or “was made so clear as to operate on the doctor’s mind to 
induce him to purchase in the sense set out above.” The learned 
Judge, therefore, dismissed the plaintiff’s action ns against the 
company.

On appeal the learned Chief Justice, delivering the judgment 
of the Court of Appeal, said that:—

In obtaining nuliHcription for Htock from the plaintiff it was made 
part of the arrangement that the plaintiff should lie physician of the 
company ami it waa represented that the company should commence busi
ness at a date aet out aa the Aral of Novemlier, which representation waa 
not made good. Then we have the evidence of the plaintiff himself that 
that representation was material to him; that it waa of the essence of the 
contract. The plaintiff ia entitled to the rescission.

In both the trial Court and the Court of Appeal it was held 
that as put by the learned trial Judge:—

The relation that existed between the International Casualty Company 
ami Van Ilunimell waa that of principal and agent for the sale of stock. 
I can put no other interpretation on the documents that were placed 
la-fore me, ami on the hiatorv of what hapjiened lietween them. . . . 
Van Ilunimell waa the agent of the company and if there had lieen mis 
representation here which would entitle Dr. Thomson to rescission of this 
contract the company would lie bound.

And as put by the learned Chief Justice on appeal:—
1 think it ia manifeat. that the arrangement lietween the company and 

Van Ilunimell was only a contrivance lietween themselves to constitute him 
agent of the company; and that us such agent any representations made 
by him were within the apparent scope of that arrangement. He had 
authority ns agent to aell stock.

Neither in the trial Court nor in the Court of Appeal was it 
found that the alleged representation as to the time when the 
company would commence business was fraudulently made. On 
a careful perusal of the evidence the conclusion of the trial 
Judge upon the question of fact as to the character of the state
ments made in this connection to the plaintiff appears to be 
correct.

It is not possible in our opinion to contend successfully that 
it was made a term or condition of the plaintiff's contract that 
it should become void if the company did not commence busi
ness on or before the first of Novemlier, 1910. The application 
for stock is in writing. It contains no provision of this kind. 
At the time of his application the plaintiff stipulated for his 
appointment as physician and had this term of his bargain put 
in writing, with the following provision:—

CAN.

S.C.
1913

TIONAL
Casualty

Co.

Thomson.

(diiwMiting)



640 Dominion Law Reeubts. [Il D.L.R.

CAN.

S. C. 
1913

Intkpna- 
non \i 

Casualty 
Co.

Thomson.

fdteeeutliitfi

This Hgrvvmviit to be ratified by the presideut of the compatiy, ami if 
not ho ratified, application for stock together with cheques anil notes to be 
returned.

It would be contrary to the elementary rule of evidence 
which excludes parol testimony of a term varying or altering a 
written contract to permit the plaint ill' to prove that the com
mencement of business by the company on or before the lirst of 
November was also a condition su!sequent, the non-performance 
of which would avoid his obligation to take the stock for which 
he subscribed, liegarded as a misrepresentation the alleged 
statements made by Van llummcll as to the commencement of 
business by the company, in view of the fact that they relate 
to matters of mere intention, would require to be very clear and 
positive in order to support the claim for rescission.

1 agree with the learned trial Judge that the onus upon the 
plaintiff in this connection was very heavy. The mere fact that 
the stipulation as to his appointment as resident physician and 
lor the cancellation of his subscription, should that appointment 
not be made, was so carefully reduced to writing, gives rise to 
serious doubt as to whether there was any definite or unquali
fied representation us to the time when the company would begin 
business, and easts still greater doubt upon the position taken 
by the plaintiff that the representation, if made, was a material 
inducement for his subscription. The plaintiff admits that he 
was told the commencement of business would be contingent 
upon the company’s obtaining necessary licenses, and he must 
have known that the issue of these could not be absolutely eon- 
tfollod bj it

Taking all the circumstances of the case into account and 
allowing for the advantage which the learned trial Judge had 
in oliserving the plaintiff's demeanour when giving his evidence, 
my conclusion would be that his findings of fact that no un
qualified misrepresentation was made and that whatever was 
said in this connection did not essentially enter into the induce
ment for the contract should not have been disturbed. Assum
ing, however, for the moment that there was an unqualified mis
representation by the company's agent and that it did mate
rially induce the contract, inasmuch as it related to a matter 
of intention and expectation on the part of the company it 
would not afford a ground for relief by way of rescission, unless 
it had been clearly established that it was falsely and fraud
ulently made. Clydesdale Hank v. Patou, [1896J A.C. 381 at 
395, 65 L.J.P.C. 73, 74 L.T. 738; Kerr on Fraud, 4th ed., 
pp. 53-5.

This has not been found either by the trial Judge or by the 
Court of Appeal, and I have discovered nothing in the evidence 
which would justify such a finding, especially at this stage of 
the proceedings. We are therefore, with respect, of opinion that
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the judgment of the Court of Appeal rewriting the trial Judge 
on the question of fact and awarding judgment against the du- * 
fendant company is not sustainable either in faut or in law.

In the course of his argument in this Court, however, coun
sel for the rei put forward an entirely new ground of
claim not disclosed in the pleadings, not taken at the trial or in 
the Court of Appeal, and not mentioned in his factum on the 
appeal to this Court, lie claims judgment for return of the 
moneys paid by the plaintiff to the company on the ground 
that while his application was for unallotted treasury stock of 
the company he was given not such stock but stock which had 
been already allotted to the defendant Van llummell and was 
transferred by him. In tin* first place, I do not think the plain
tiff should be allowed now to set up this new ground of claim. 
Had it been raised in the pleadings or even at the trial there 
might have been more satisfactory evidence than is now before 
us as to the real nature of the arrangement between Van Hum- 
mell and the company and as to the character in which he held 
the 30,000 shares of stock which stood in his name. Notwith
standing the evidence given by the company’s president. Hitter, 
in support of its defence that the plaintiff's contract was with 
Van llummell and not with the company, to the effect that Van 
llummell was in fact as well as in name the holder of 30,000 
shares, I am by no means satisfied that, hail the issue now pre
sented been before tin* Court, other evidence might not have 
been forthcoming which would have made it clear why Van 
llummell became the nominal holder of all the company’s treas
ury stock and what were precisely his rights and obligations 
under his arrangement with the company. The circumstances 
of this ca*e and particularly the documentary evidence seem to 
indicate that all the facts are not before us. Moreover, from 
the examinations for discovery of Van llummell and of Hitter, 
the plaintiff was made fully aware of all that he now knows 
concerning the alleged allotment of the 30.000 shares to Van 
llummell and of the means taken to satisfy his own application 
for stock. With that knowledge he deliberately elected to pro
ceed with the branch of his action in which he sought to hold 
Van llummell liable to him on an alleged agreement to take the 
stock off his hands and dispose of it. He could only make and 
enforce such an agreement with Van llummell on the basis that 
the stock was his to dispose of. At the trial he succeeded in 
convincing the learned «judge who presided that he had made 
such a bargain with Van llummell. and obtained a judgment 
against him for damages for breach of it.

Having elected, with full knowledge of the circumstances 
upon which he now relies in order to recover back his moneys 
from the company, to proceed with a claim based upon his own*
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crship of the shares which he obtained, he should not, in my 
•opinion, be now allowed to take the stand that he never became 

owner of these shares and is entitled to a rescission of his con
tract because they were not what he had bargained for. But 
if. notwithstanding these objections, the plaintiff should be 
allowed now to set up this new ground of claim, in my opinion 
he cannot succeed upon it.

As pointed out by the learned trial Judge, the documentary 
evidence makes it reasonably clear that Van Hummed had no 
beneficial interest in or ownership of the 30,000 shares which 
stood in his name. He held them merely as agent of and trustee 
for the company. Concurrently with his subscription, an agree
ment was made between him and the company which recites 
that “the said casualty company is desirous of disposing of its 
unsold treasury stock within the shortest possible time,” and 
that Van Hummed had agreed “to subscribe for and purchase 
the unsold stock of the company for the purpose of resale, said 
subscriptions to be made from time to time as sales an? made.” 
The agreement then provides:—

(1) That the said casualty company, so long us it has unsold treasury 
stock, shall fill all orders for stock received by or through said Van 
Hummed at the agr<*ed price of $15 per share, said stock to be sold at 
$-0 per share.

(2) That the said Van Hummed is to pay for the stock so or-lord 
with the proceeds of sales made by him or by his agency . . .

(3) That this contract is to continue in full force ami effect so long 
as the said company has unsold treasury stock with which to fid the orders 
presented by the said second party (Van Hummed) or his agents.

The certificate issued to Van Hummed was in a special form 
and certified him to be the owner of 30,000 shares “subject to 
payment in cash.” As pointed out by the learned trial Judge 
there is no covenant by Van Hummed to pay for the shar- > 
The agreement is made upon the basis that, although the 30,000 
shares put in Van Hummed's name constituted its entire unsold 
stock, the company would still have unsold stock. It provides 
that out of its unsold stock the company will fid orders for stork 
received by or through Van Hummed and it is only for such 
stock as he sells for the company that he agrees to pay anything 
to it. The price at wuich he is to dispose of the stock is fixed. 
The certificate issued makes his ownership conditional on pay
ment.

The obvious purpose of the transaction was, for some undis
closed reason, to place the company’s treasury stock in the name 
of Van Hummed, and to have him dispose of so much of it as 
he could as the company’s agent. The company undertook to 
honour his orders for shares out of those so held by him and it 
was understood that it would take off his hands whatever might 
not be sidd, under the provision enabling it to forfeit for non-
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payment nt the end of a year. This was in fact done. Upon 
the incomplete evidence before us it is sufficiently clear that this 
was the substance of the arrangement between the company and 
Van Hutnmell. However irregular the transaction may have 
1... .. and although, as between himself and the company’s cred
itors on liquidation, Van Hummel 1 might be held to be a con
tributory in respect of the entire 3O,0UJ shares, as lietween him 
and the company, it seems impossible to escape the conclusion 
that lie had no beneficial interest in the stock, that he could 
neither be compelled to pay for, nor could he insist on holding 
as his own any of the shares which he had not sold. Under 
these circumstances, while the shares which the plaintiff received 
may have been nominally Van Hummel Us, they were in reality 
and in substance the company’s treasury stock.

If, therefore, the plaintiff should be allowed now to put for
ward the new ground of claim devised by the ingenuity of 
counsel representing him in this Court, possibly because he re
garded the grounds on which the action was launched as of very 
doubtful value, he should not, in my opinion, succeed upon it. 
lie has got in substance that which he contracted for and he 
should not be allowed to recover back what he paid for it.

1 would for these reasons allow this appeal with costs in this 
Court and in the Court of Appeal and would restore the judg
ment of the learned trial Judge in so far as it dismissed this 
action as against the defendant company with costs.

Idington, J. :—Notwithstanding the many legal questions 
argued, I think if we can find as the Court of Appeal did that 
m fact there was a representation made to respondent at or 
before the time of his making the application for stock, to which 
1 will presently refer at length, that the appellant company 
would by first of November following, have begun business in 
Vancouver, the problems involved are not difficult of solution. 
The company was incorporated in 1909 in the state of Wash
ington for the purpose, as its name indicates, of engaging in the 
business of casualty insurance. On the solicitation of appellant, 
Van Hummed, whose relations to the company will presently 
appear, the respondent made in writing on August 26, 1910, an 
application to the company for two hundred and fifty shares 
of its capital stock.

The making of this application appears in said writing as
follows :—

8uid stock being of the pur value of ten dollars ($10) per share. I 
agree to pay the sum of twenty dollars ($20) per share for said stock, 
it being understood anil agreed that the excess amount over ami above the 
par value thereof is to be used for the purpose of securing subscriptions 
and perfecting the organization of said company, ami for the creation of 
a surplus. Payable on demand.
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AH amount* must lie |iai<l by cheque, draft or money order made pay 
able to the company.

At the same time he got a letter addressed to him as fol 
lows :—

Dear Sir,—The International Casualty Company of Spokane, in <•. 
sidération of your suhseription for $5,000 of the capital stoek of s.n : 
company, does heieby appoint you (said Dr. J. W. Thomson), the con 
puny's sole resident physician for the city of Vancouver.

This agreement to be ratified by the president of the company, and 
if not so ratified your application for stock, together with cheques and 
mites, to lie returned to you.

II. Van Hummell,
For International Casualty Co.

He gave them, at same meeting as he thinks (hut later, tie. 
cording to Van Hummel!) two cheques together amounting t> 
*750 payable to the company and twenty notes, each, except 
the last, for $200, and the last for $250 made payable in twenty 
successive monthly payments to Van llummell or order. He g t 
therefor the following receipt:—
International Casualty < o„

Spokane, Washington.
Capital stock * 1,000,000.

Received of ,1. W. Thomson.... Five Thousand... .cash and notes 
Dollars in full payment for 250 shares of the capital stock of the Int. r- 
national Casually Company of Spokane, Washington.

International Casualty Co.
$5,000. Ver H. Van Hummell.

In evidence he speaks as follows:—
1/r. I lean >n:—(J. Whose shares were you buying? A. I understood it 

was treasury stock of the International Casualty Company, the receipt was 
signed—

y. On what ground did you understand that f A. I understood from 
Van llummell ho was the agent selling stock for the company, and I asked 
him what authority he had to sell stock for the company, and he told me 
he was vice-president of the company, and as near as I can remember lie 
shewed me a letter authorizing him to sell stock for the company.

The Court:—Did he tell you he was selling stock for the companyi 
A. Yes, sir, and the receipt I received was a printed form, signed by the 
International Casualty company, per Van llummell. . . .

Mr. Deacon:—<j. You didn’t know that they were Van Hummell’* 
shares? A. 1 heard nothing to that effect whatever.

The argument is put forward notwithstanding said d«' ii- 
ments that the transaction was one between Van Hummell and 
the respondent in respect of shares which had been allotted by 
the company to Van Hummell by what he calls an underwriting 
agreement

He, however, with commendable frankness in his examina
tion for discovery, states the matter thus:—
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Ij. Now you see this receipt is signed by the International Casualty CAN. 
Company. Did you tell Dr. Thomson that they were your own shares that “ ~ 

you were selling himf A. No. . . .
What did you tell him the shares? A. No*iimg at all. as

to whose or what shares they were. Fntkrna-
q. You gave him a receipt signed by the International Casualty Com- tional 

pany per II. Van Hummell f A. As agent. Casualty
There is no mention of agent on this receipt f A. That was what ^>-

Ij. That you were signing as agent for the companyf A. Yes. -----
(j. Was anything said in the course of the conversation which would l«l»n*ton. J. 

lead him to believe that the shares which you were selling him were your 
own f A. Nothing at all.

(j. ho he had no reason whatever to believe that the shares were not 
the treasury shares of the company ? A. I cannot say what he thought 
or understood about the matter, because there was no discussion regarding 

q*. Had he any reason that you know of to suspect that these shares 
were not the treasury shares of the company? A. None that I know of. 
that point.

He repeats this in substance in his examination taken under 
commission. The above nomination of respondent by Van Hum
mell was sent to the head office of the company in Spokane and 
returned with the written approval of the president of the com
pany signed hv him at the foot thereof. Curiously enough 
neither Van Hummell nor respondent is very positive ils to 
when or how it was returned. The former seems to think it 
came hack to him before he got the cheques or notes alnive re
ferred to. The latter thinks it came to him by mail.

If. as seems quite probable from the care respondent took 
to make sure of his appointment as the basis of his whole deal
ing. Van Hummell is right, then the circumstance of the notes 
being made payable to him is easily explained, if indeed needing 
any explanation. The company set up in its defence that it had 
in short nothing to do with the transactions beyond appointing 
respondent as its local physician ; that the stock was Van Hum
mel Is and the transaction his own. This has been in fact its 
attitude throughout though not distinctly pleaded affirmatively.
Its denial of plaintiff's (now respondent’s) statement of claim 
enabled it to make such contention.

The effort to make the transaction wear that appearance and 
to carry it out in ways inconsistent with the documents, do not 
agree very well with what straightforward dealing required.
The truth seems accurately stated in the above evidence of both 
those who ought to know ; the written parts of the agreement 
in question here bear that out ; the cheques of respondent pur
suant thereto were made payable to the company and received 
by it and the agreement between the company and Van Hum- 
nu ll, relied upon to displace all that, was hidden from the re
spondent and was nothing more or less than a roundabout
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method of constituting him the ngent of the company and giving 
him such terms of commission as it could not well do to a nier, 
purchaser. The power thus given was capable of great abus 
and if the company adopted that method of creating agents so 
that it might be in a position to repudiate them and their acts 
when leading to inconvenient results, it may as well understand 
such notions cannot avail anything herein. The notes given m 
this ease by respondent to Van Hummell ought in light of the 
foregoing, to have gone directly to the company as no doubt was 
intended by respondent, though a different purpose may ha\ 
been in the minds of the company’s officers. Van Ilummell ex 
plains that in some other eases this was in truth what was don- 
with such notes. I infer it was well understood between him 
and the company that either of them might use and discount 
them ns occasion and opportunity might best promote the inter
ests of the company, so long ns it got three-fourths and Van 
Hummell one-fourth of the proceeds. I. however, suspect then 
was another purpose possibly arising from a necessity to slew 
cash subscriptions instead of notes as a payment for shares.

An improper use of the company’s shares was thus possible 
and in this case was the direct result of the methods of doing 
business which the company thus adopted. The respondent 's 
notes were used by Van Hummell at the bank to obtain the 
money wherewith to pay the company for its shares taken out 
of Von Hummell’s allotment instead of from the treasury and 
issued as if for the respondent and then put up as collateral 
security at the bank along with the same notes that represented 
their purchase from the company.

These were acts which the company could not, I imagine, 
do directly, and unless duly provided for by its charter powers, 
which is improbable, were improper methods. All these con
trivances for whatever purpose were, if not ultra vires the com
pany, at least beyond the scope and purpose of the plain con
tract entered into between the company and respondent, which 
was clearly intended to have been the foundation for a purchase 
from it of its treasury stock and to have remained executory 
instead of being apparently executed in ignorance of respondent 
and to his detriment in the way it was. The company must 
herein be treated ns owner of these notes and in all else as if 
the agreement had proceeded in the regular way it manifestly 
was intended should have been done.

I have no difficulty, therefore, in holding as did the Court of 
Appeal, that the transaction was between the company and re
spondent, and I have no further difficulty in holding that the 
company, under the circumstances, is bound by any material 
representation or misrepresentations made by Van Hummell in 
the course of the negotiations indueing respondent to enter into 
the contract, and it must answer for the legal consequences
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thereof. Any difficulty in the ease seems to have arisen from 
the gravity in form of the charges of misrepresentation, so 
called, inducing the contract.

It seems to me as if the learned trial Judge was so oppressed 
by the nature of the charges that he shrank from believing and 
finding as fact, that the representations had been made ns sworn 
to by the respondent and another witness, yet seems to have no 
hesitation in believing the same two witnesses ns against Van 
Hummell regarding the agreement for cancellation or tin* taking 
back by Van Hummell of the shares. In this latter instance he 
finds corroboration in the circumstances.

With great respect it seems to me that those same circum
stances he relies upon, reflect as strong light upon and give as 
much strength to the first contention set up by the respondent, 
as to this found in his favour by the learned Judge. And added 
thereto in support of said first contention which is the real mat
ter in dispute herein, are the peculiar circumstances I am about 
to advert to. The respondent says, and is corroborated by Mr. 
Wilmot. his witness (and both are reported by the learned trial 
Judge as appearing credible) that at the bargain which the 
above-mentioned documents set forth, it was distinctly stated 
that the company would likely be ready for business in Van- 
enttver by October 1, but absolutely sure to begin by Novem
ber 1. 1010. I see nothing improbable in supposing such a state
ment might In* made by Van Hummell. And if made I see no 
reason why the company should not be bound by it when a 
determination has to he reached relative to the said contract and 
the inducements leading thereto and the bearing of statement 
thereon, either as representation or ns misrepresentation, has 
to be considered.

On the contrary it seems, from the nature of the business in 
hand, the terms made relative to the payments, and the facts 
(which all agree were mentioned) ns to some doctors elsewhere 
earning $1,500 to $2,500 a year from such positions ns the re
spondent was bargaining for. to be inherently a thing one should 
expect to be discussed, just ns respondent and Wilmot say it 
was discussed.

I agree, therefore, with the Court of Appeal in accepting 
the version of the respondent, and any uncertainty I have is as 
to whether or not the representation I so find to have been made 
should be classed as a misrepresentation ns the learned trial 
Judge thought, if in fact made and found untrue, it should be 
so held, or as a condition of the contract. It may well have been 
both. It clearly was a very material part of the consideration 
inducing respondent to act and being so I do not think we need 
go further. I really cannot say that it makes much practical 
difference which view is taken. Neither the company nor Van 
Hummell were as careful to shew respondent all they meant, or
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as artless as they might have been. Yet a perusal of Van Hum 
mell's evidence does not impress me unfavourably as to his 
veracity, though I am holding he is in error in his recollection 
and the respondent right.

It is not perhaps a case of gross fraud or deceit. It is rather 
a case of undue want of care in making the statement. No 
reasonable man could well suppose that negotiations for a license 
begun in July should not end successfully by November 1. if 
properly pressed. The thing seemed so probable that Van Hum
mel! was likely to assert it as certainty if asked. At the sane 
time he should have been able to shew on what ground he 
founded his belief it' he wanted to escape the suspicion of mi- 
representation. His single answer is he never said so. I prefer 
to accept respondent's version corroborated as it is.

1 think he and the company were called on by the prima 
facie case made to shew they had, and how they had been misled 
after taking due care to make such representations, or abide by 
the legal result flowing from a misrepresentation whether wilful 
or looked upon as recklessly made. But passing that I think it 
must he taken as between the parties now in issue in this appeal, 
as a condition of the contract, and clearly in any case a material 
part of the consideration inducing it and entitling respondent 
to rescission of the contract in the executory condition it is found 
when stripped of the false appearances already shewn it is made 
to wear by means of improper contrivances.

One objection is that it is not in the written contract, and 
therefore, is not credible. I do not think this can avail the 
appellant under the circumstances. The other is that it is a 
variation of the written contract. I do not think so. It varied 
nothing. The contract was not necessarily all in writing, ma
did it pretend to be so. Under the circumstances an oral term 
or condition not contradictory or varying that written might be 
shewn to exist or to have been a material inducement as part 
of the consideration. I, moreover, think there always was in 
this peculiar contract an implication that the business should 
be carried on within a reasonable time at least, and this verbal 
part of the contract may be well held good for fixing as between 
the parties what might he termed reasonable.

Suppose the company after assenting to this contract had 
decided never to enter the field of business contemplated, could 
it be said it might yet hold the respondent boundI do not 
think so. It seems impossible to believe that such a defiance of 
the clear understanding in writing upon which the parties pro
ceeded could be so tolerated in law. It is clear to my mind that 
the respondent had a right when this suit was entered in April. 
1911, to have treated the reasonable time allowed even by impli
cation as ended, unless some better reason shewn than the ap
pellants have suggested. And in proof there has been nothing
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offered to justify the delay, flittering g<‘iieraliti«‘s vim hardly 
Ik* permitted to take the place o4' substantial details of fact to 
enable a Court to judge for itself.

There is a curious piece of evidence not observed, or, at all 
events, remarked upon at the argument. It is as follows:—

He then mai le the excuse that there was certain re«l tape in regard 
to the State Insurance Commission that hail to he gone through with, that 
he was not aware of when he promised the return of the cash and notes. 
He said that that sometimes took as long as thirty days and as soon as lie 
red tape was gone through with, the money and notes would lie returned

The company's president offered no explanation of this in 
his evidence given later, yet it seems to me suggestive of a great 
many things that lay in the path of getting licenses issued. 
Did the very method I have adverted to find a rebuke and form 
a difficulty ? He does in effect testify the company could not 
traffic in its own stock. The time for earning money by virtue 
of the contract which the respondent had a right to expect had 
been so long passed as to render it inequitable to hold him 
longer in suspense, especially seeing the terms of payment on his 
part had been, in a measure, made to be met by part of such 
earnings.

I think the appeal of the company should be dismissed with 
costs. The action was dismissed by the Court of Appeal as 
against Van Hummeli. Respondent has acquiesced in that judg
ment and thus there can lie nothing involved in Van Hummeli's 
appeal hut a question of eosts.

This Court has repeatedly refused to hear any appeal involv
ing only a question of costs. Schlomann v. Dowkrr, dll Can. 
S.C.R. 323, seems exactly in point, even if we have jurisdiction. 
Hoir v. Huntington, 19 Can. S.C.R. 363, is likewise.

There the Court said:—
The Court will not entertain an appeal from any judgment for the 

purpose of deciding a mere question of eosts.

No authority has been cited to the contrary. It is suggested 
that by reason of a recent statute requiring in tin* Court of 
Appeal that costs of appeal should, except in specified eases of 
which this is not one, follow the event, therefore the appellant 
lms been improperly deprived of a statutory right. That can 
create no new right of appeal here. Besides there is nothing to 
shew that the statute in question was brought to the notice of 
the Court of Appeal and that thus an exceptional case has 
arisen to which it might not lie proper to apply tin* settled 
jurisprudence of the Court even where an appeal might lie Imt 
has by virtue of such jurisprudence been denied a hearing. 
Then if the appeal had to he considered on its merits and we 
had to determine what the proper judgment was in the Court
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below as a basis of an inference, I should say that the Court 
below erred in dismissing the action as against Van Hummed. 
The very eases cited in that regard here and below, if closely 
examined and applied to the peculiar facts herein, should lead 
to the conclusion that he was improvidently dismissed. It was 
assumed below that unless Van Hummed was guilty of délibérât- 
misrepresentation, he was not a necessary party and hence en 
titled to be dismissed. He was, unless previously instructed by 
the company to do so in such eases, guilty of most reprehensible 
conduct in suppressing the respondent’s application instead of 
filing it with the company and thus inducing the company to art 
as if the application had never existed and to found its issue of 
shares to respondent on the hidden contract between him (Van 
Hummell) and the company instead of on this respondent's 
said application.

Even if this was done with the connivance of the company 
it was as regards the respondent an improper thing for him to 
have done. He took to himself notes which clearly ought to hav 
been taken to the company, and concealed the true situation from 
respondent. He then used these notes as if his own property 
and has them yet or subject to his redemption of them from ln< 
hypothecation of them so far as unpaid and for that apparent 
reason if no other as well as foregoing reasons was a prope r 
party and ought to have been held jointly answerable for tin- 
surrender of the respondent’s notes or due cancellation of sane- 
and return of the moneys paid by him.

The inference is clear from full consideration of all the facts 
that the company and Van Hummed jointly entered upon a 
course of dealing that should never have been used towards tin- 
respondent. I have found his evidence so clearly fastening 
agency for all he did upon the company that I have had no 
difficulty in holdif t liable, but that is no reason for excusing 
the appellant, Y Hummed, or holding he was entitled to In- 
dismissed and h- -e entitled as of right to his costs either pr- 
ceding the appeal to the Court of Appeal or costs of such appeal. 
I think he was not entitled to either and what I have said must 
answer as my reasons in ease the appeal were founded inde
pendently of the statute on the rule as to just cause in respect 
of costs.

I may refer to sec. 53 of the Supreme Court Act as sufficient 
ground, besides or independently of ail I have said, for dis
missing this appeal and depriving appellant of his costs below 
and giving costs of his appeal here against him.

Duff. J. :—This is an appeal from the judgment of the Court 
of Appeal for British Columbia in an action brought by the re
spondent Thomson for the recovery back of certain sums of 
money and the cancellation of certain promissory notes paid
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and delivered by the respondent to the appellant Van Hummel 1 
(as the proposed purchase price of certain shares in the capital 
stock of the appellant company upon an application by the re
spondent to the company for such shares) in which the Court 
of Appeal held that the respondent was entitled to succeed. 
I think the appeal ought to he dismissed first upon the short 
ground that the plaintiff’s offer to purchase shares (which was 
an offer to the company and was intended by the plaintiff to 
form the basis of a contract between him and the company) 
was never accept ?d and that no contractual relation was ever 
established between them. The moneys in question and the 
promissory notes having been received by the appellant Van 
Hummed who was the company’s agent to receive the same for 
a purpose which has entirely failed, the plaintiff is entitled to 
recover them back.

The first point is that no contract was ever concluded be
tween the plaintiff and the company. The fact is undisputed. 
That fact was the ground upon which the company mainly based 
its defence at the trial. On that they relied in the Court of 
Appeal (as the judgment of the Chief Justice shews) and in 
this Court Mr. Anglin, who appeared on behalf of the company, 
took the same position as that taken at the trial both orally and 
in his factum.
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The contract was not a contract between the company ami the plain
tiff, but between Van Ilummcll ami the plaintiff.

The contract was not between the plaintiff ami the company, but 
I et ween the plaintiff ami Van llummell personally.

Whatever may have been the conception of the parties or any of them 
in this connection, the facts appear to lx* that Van llummell sol<| for him
self shares which he had bought or had a right to buy from the company.

I shall presently discuss the question whether the contention 
that the plaintiff entered into a contract with Van llummell 
can be sustained. In the meantime I am emphasizing the point 
that at the trial and every subsequent stage of the litigation 
the company has deliberately taken the position that it had 
never entered into a contract with Thomson in respect of the 
sale or allotment of any of its shares and never gave Van Hum
med any authority to enter into any such contract in its behalf.

It was in May, 1911, that the company entered into its ar
rangement with Van Hummed. The company desired to sell 
its unsold shares. An agreement was entered into with Van 
Hummed in which it was recited that Van Hummed had 
“agreed to subscribe for and purchase the unsold stock of the 
company for the purpose of resale, said subscriptions to he 
made from time to time as sales are made.” The subscription 
price was fixed at $15 per share and it was provided that Van 
Hummed should sell the shares at $20 per share. Pursuant to
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share. The application as was stated by Ritter, the president of
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the company, in his evidence given on discovery, was accepted 
by the company and the shares applied for were allotted to Van 
Jlummcll. They were allotted, however, subject to the condition 
expressed in a special share certificate which is in evidence 
bearing the same date as the application that none of the shares 
comprised in the allotment should be transferable except on the
payment of the subscription price of $15 per share.

The plan of the company is plainly disclosed by these docu
ments anti the oral evidence. The intention was, that the com
pany should not enter into contractual relations with the ulti
mate purchasers of the shares. Van llummell was to sell shares 
allotted to him pursuant to his agreement with the company 
and he was to sell them at the price of $20 per share. This sum 
of $20 per share was not intended to pass through Van Hum
mel Ds hands as the agent of the company but as the seller of 
shares which either belonged to him or which he was entitled to 
have allotted to him on his own account. From the point of 
view of the company Van llummell was to be the subscriber 
and the only suhserilter.

What the object of the company was in proceeding by this 
method is not expressly stated; that this was the nature of the 
arrangement as the company intended it to go into effect is not 
open to dispute. As between the company and Van llummell 
this design was adhered to. It is stated both by Ritter and 
by Van llummell whose evidence was put in by the company 
that all shares sold by Van llummell were transferred at his 
request from shares which had already Is-en allotted to him 
under the tenus of the agreement. It is stated by both of them 
that the practice was for Van llummell to pay the company 
for shares so transferred, but looking in turn for personal re
imbursement from the persons to whom he had sold them. This 
course was observed on the occasion of the transaction with the 
plaintiff. Van llummell applied to have the requisite number 
of shares transferred from those standing in his name under 
the allotment already referred to, to Thomson, and he paid for 
them in full at the sulmcription price, $15 per share, and tin- 
shares were accordingly transferred. The company according 
to Ritter's evidence, had no further concern in the matter. Van 
llummell*s recourse was against Thomson and against him alone. 
The understanding between the company and Van ljummell 
then was perfectly clear and precise, that Van llummell while 
representing himself as the company’s agent to take subserip 
lions for shares was to transfer to sulxtcrihcrs shares which had 
been already allotted to him under his own subscription contract.
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But the transaction as it presented itself to the ultimate pur
chaser with whom Van Hummed was dealing, wore a very dif
ferent aspect. To him Van llimnnell represented himself as 
the agent of the company to receive subscriptions addressed to 
the company and to receive on hohalf of the company the sub
scription price of shares at *20 a share. To the subseriher deal
ing with Van Hummed the form of subscription placed before 
him was not merely an application to the company for shares 
but an application setting forth the terms of what, if the pro
posal should lie accepted by the company, would become a con
tract between him and the company. One of the tenus of the 
application is ils follows:—

1 agree to pay the sum of per share for the Miid stock, it la'iiig
undcr»too<l ami agreed that the exeew* amount over and above the par
value thereof ia to Ik» uned for the purpose of securing aulwriptionw and 
iH'rfecting the organization of the Maid Company and for the creation of a

The contract proposed by the subscriber was in a word to 
involve this obligation on the part «if the company. The sub
scriber having placed this proposal in the hands of Van Hum
med, together with the amount he had agreed to pay, after
wards received a share certificate which he regarded as an ac
ceptance of this proposal. Tin* re* *s was never
presented to anybody who hud authority in fact on lie half «if the 
company to accept it. Nobody hail authority on behalf of the
company in fact to cuter into studi a contract on behalf of the
company with Thomson. The sum of *20 per share paid by 
Thomson according to his belief into the coffers «d* tin* company 
was never intended by tin* company to pass through the hands 
of anybody who should be accountable for it as an officer of 
the company. It was the essence of the company’s plan that, 
while Van Hummed represented himself as the company's agent 
to obtain subscriptions, the company itself should not «-liter into 
any agreement which would make it accountable to any pur
chaser of shares under u sulweription contract for the disburse
ment of the subscription price.

In fact then, there was no contract between the plaintiff" un«l 
tin* company. It does not follow of course that the plaintiff 
might not have been in a position to shew that the company 
was estopi»ed from denying the existence of such a contract. 
But that does not prevent the plaintiff himself from setting up 
the true facts if he chooses to rely upon the facts.

The res|>ondciit is entitled to say:—
\uu |H-riuittv<l Van liuunuell to represent bim-vif um your agent to 

receixe on your lehalf proposals for contracts to be enterctl into xxitb 
xou, together with money» whivh shoulil iH-vome payable to yon on the 
formation of tbow contracta. I acte»! on the liclief that he wan your
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agent for those purposes. When I seek to hold you responsible for the 
representations upon the faith of which my suhseription was given, you 
declare that my proposal was never in fact accepted by you, that you 
never had any intention of accepting it, and that you have no contract in 
fact with me.

He is entitled to say that, and is entitled on discovery of 
these facts to insist that the moneys and securities which were 
handed to Van Hummel 1 for a particular purpose, and which 
pursuant to the arrangement between Van Hummed and the 
company had been applied to another purpose, should be restored 
to him. There are two points which perhaps call for some 
observation. The first point is this: it might be suggested that 
in substance the plaintiff has got what he expected to get. That, 
in a word, it was immaterial to him whether a contract was in 
fact formed between him and the company or not, so long as 
he got shares in the International Casualty Co., and as might 
perhaps l>e added, the company by its conduct was estopped 
from denying that it had entered into such a contract. I do 
not think there is any substance in this. The evidence demon
strates and the company by its officials and its counsel in effect 
avows that the persons having the charge of the company s 
affairs concocted this scheme with Van Huinmell which I have 
described, one object of which certainly was to conceal from 
persons applying for shares the fact that out of the sum of $20 
per share which they believed to lie paying into the coffers of 
the company as for the application of which the company was 
directly contracting with them, twenty-five per cent, was to be 
intercepted l>efore any part of it reached the hands of the com
pany and that this part of the subscription price was not to 
pass into the hands of any officer of the company who should 
be accountable for it as such. It was I say obviously, in part 
at all events, to conceal this state of facts from the subscribers 
that this scheme was designed. It involved of course deception. 
It was, in plain words, a fraud upon the subscribers. And it 
will not do for those who conceived and carried out that fraud 
to escape the consequences of it by saying that “now you have 
found us out, the law will compel us to give effect to the tran
saction according to your conception of it.” Or in other words, 
“we elected to be bound by the transaction as you conceived it.” 
The authors of such a fraud are not entitled to any such 
privilege.

The other point is this: it is now suggested that this ground 
upon which I think the plaintiff was entitled to proceed was not 
put forward at the trial, and the plaintiff ought not to Ik* per
mitted now to rely upon it. This also appears to be without 
substance. The plaintiff has a judgment in his favour and if 
the record discloses grounds upon which that judgment can 
justly be supported, it is our duty to give effect to them even
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although those grounds were not relied upon at any stage of 
the proceedings in the Courts below.

The judgment of course could not be justly supported upon 
grounds relied on for the first time in this Court if there were 
any danger of this Court being led into n mistaken conclusion 
by reason of not being informed of all the relevant facts but 
in the absence of any such danger it would be the merest 
pedantry to reverse a judgment which according to the record 
is the judgment that ought to have been pronounced by the 
Court below, merely because counsel for the party who has suc
ceeded did not in the Court below put his case in the strongest 
way. I have already pointed out that all the facts necessary to
form a complete foundation for the plaintiff’s title to relief
upon the ground I have stated had either been deliberately put 
forward by the company as a part of its case or are proved 
irresistibly.

It is a mistake, however, to suppose that this point was not 
taken in the Court below. The plaintiff made it a part of his 
case both in the cross-examination of Van Hummed and in the 
examination of Thomson to shew that Van Hummed represented 
to Thomson that the shares with which Van Hummed was deal
ing were “treasury” shares. The observations of the learned 
trial Judge indicated that the hearing of this evidence was 
present to his mind and I see no reason to believe that the effect
of it was not dwelt on both at the trial and in the Court of
Appeal. It would be a great mistake to suppose that the fact 
that the point is not mentioned in the judgment of Mr. Justice 
Murphy or of the Chief Justice in the Court of Appeal affords 
any ground whatever for supposing it was not referred to in 
argument. This would be a sufficient ground for dismissing the 
appeal.

There is, however, another ground on which the respondent 
based his claim to relief and upon which I think he is entitled 
to succeed. The respondent alleges that for the purpose of pro
curing his subscription Van Hummell on the day on which the 
subscription was given as well as before that, told him in answer 
to his inquiry that the appellant company would probably com
mence business before October 1. and that it would certainly 
commence business before November 1. The company did not 
in point of fact commence business until the first of June in 
the following year; and if this statement of Van Hummell’s 
was made with the object of inducing the respondent to subscribe 
for shares by creating in Thomson's mind a belief that such was 
Van IlummeH’s real opinion based upon his knowledge as an 
officer of the company and if such a belief was thereby created 
and operated as a material inducement in bringing about Thom
son’s decision to subscribe and if in fact Van Hummell did not 
believe that the company would commence business as early as
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November 1, or if he had no opinion or belief on the subject, 
that is to say, no real belief, then there can be no doubt tin- 
respondent is entitled to recover back the notes and money 
delivered and paid to Van Hummel!.

The first question is: Did Van Hummed tell the respondent 
that the company would certainly commence business not later 
than November 1 in Vancouver? On this point the evidence of 
the respondent and one Wilmot is explicit. That evidence was 
accepted by the Court of Appeal. I do not understand tin- 
learned trial Judge to have any doubt upon the point that the 
statement was made as reported by the respondent ; but he 
thinks the effect of the statement was qualified by the further 
statement that it would be necessary to obtain a license from 
the Insurance Department in Ottawa and that the statement 
was subject to the condition that such license should be obtained 
before the date mentioned. It is quite true, of course, that this 
statement of Van Hummed’s was a statement as to something 
which was to happen in the future, and that being so, the re
spondent must have understood Van Hummed to be only giving 
an opinion which might l»e falsified in the event. But I see no 
reason to doubt that the respondent was entitled to regard it 
and did regard it as a positive assurance by Van Hummel! who 
represented himself to be the vice-president of the company 
that the necessary license would he procured and the company 
established in Vancouver and in operation before November 1

Then, was the assurance given with the object of inducing 
the respondent to subscribe for shares? About that there i" 
little room for doubt. As the learned trial Judge mentions, diere 
is uncontradicted evidence and there seems no reason for dis
believing it, shewing that Van Huinmell proceeded first to ascer
tain how much ready money the respondent had and then pro
ceeded to arrange the transaction upon terms likely to induct 
the respondent to subscribe. But the main inducement was that 
the respondent, who had been for a comparatively short time 
practising his profession in Vancouver, was to be appointed tin- 
resident physician of the company. As Van Hummed says he 
urged upon the respondent the advantage of such a connection, 
and as the respondent says, no doubt truly, the terms of pay 
ment were so arranged as to give some prospect that the install 
ments of the subscription price could be made from time to time 
out of fees earned through his connection with the company.

The date at which the company should commence actively to 
carry on business in Vancouver was, therefore, of the very first 
importance and the object of the assurance perfectly clear 
Then was this assurance a material inducement in bringing the 
mind of the respondent to assent to Van Hummed’» proposal 
I think there was no room for doubt that it was. There can be 
no doubt that the main inducement operating on the mind of
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the respondent was the undertaking given to him to appoint him 
a resident physician of the company. The virtue of that under
taking, of course, rested in the assumption that the company 
was to carry on business in Vancouver actively, and that the 
judgment of the respondent should not have been influenced 
by the probable date when active business was to commence 
is a supposition most difficult to accept. Having regard to the 
terms of payment of the subscription price one might almost 
consider it impossible to suppose that that would not be a most 
material consideration. The evidence of Thomson is explicit to 
the effect that the assurance did operate on his mind as one 
of the principal inducements and the learned Judge appears to 
accept the statement of Thomson and the witness Wilmot that 
at an interview which took place in October between Thomson 
and Van Hummed at which Wilmot was present, Thomson 
charged Van Hummed with having misled him with respect to 
the date on which it was expected that the company was to com
mence business. The learned trial Judge seems to say that at 
that time the respondent honestly believed he had been so mis
led. That, of course, is strong corroboration of the respondent’s 
statement that he was misled.

The view of the learned trial Judge appears to be that be
cause the respondent did not insist upon this arrangement being 
inserted in the written contract between him and the company 
is conclusive against him on the question as to whether it oper
ated on his mind as the “essential” inducement. If the assur
ance was relied upon as a condition or warranty I think the 
learned Judge’s reasoning would be unanswerable to say nothing 
of difficulties in point of law which such a contention would 
raise. But if the assurance involved a fraudulent representation 
as to the state of Van Hummell’s opinion on the point then it 
is sufficient that that representation should have been one of 
the inducements affecting Thomson’s mind; and I think Van 
Hummell succeeded in his purpose of producing in the mind of 
the respondent such a degree of certainty that the company’s 
business would be in operation in Vancouver within the two 
months at the very most, that it never occurred to him to ask 
for anything in the nature of a written undertaking upon the 
subject. Consider the situation. When the respondent having 
finally decided to take shares in the company comes to sign his 
application and give his cheque he is presented with a formal 
appointment in writing as resident physician in Vancouver and 
he insists on having that confirmed by the president of the com
pany as a condition of his subscription.

Can it be supposed, if the possibility had suggested itself to 
his mind, of the company not commencing business for nine 
months, that he would have gone on with the transaction in

42—11 ll.LB.

Interna -

Casualty
Co.

Thomson.



658 Dominion Law Reports. Ill D.L.R 

I think it isCAW.

s.c.
1913

Inter NA-

Casualtt
Co.

Thomson. 

Duff. J.

Anglin, J. 
Difiee, J.

the form in which he actually did enter into it? 
impossible to suppose he would.

The last point is: Were the assurances fraudulent? I think 
the evidence justifies the conclusion that Van Hummell knew 
he was not in a position to form any belief or opinion upon the 
point as to when the company would be ready to start business 
in Vancouver of such a character as could reasonably be re
garded as forming a ground for action in any matter of busi
ness. As to the probability of the company commencing busi
ness in Vancouver as early as November 1, he either did not 
believe that it would be in a position to do so or he had no 
actual belief or opinion upon the point at all. That is shewn 
very clearly by his own evidence. Van Hummell indeed dors 
not deny that he had no ground whatever for making any such 
statement as that attributed to him. His defence is that he did 
not make the statement. Unfortunately there is too much reason 
to think that on other points also he was not unwilling to deceive 
the respondent in order to induce him to become a subscriber. 
The respondent, for example, says he told him he was vice- 
president of the company which was untrue. The respondent 
also says that Van Hummell stated the shares were “treasury" 
shares. Van Hummell admits that he regarded these shares ns 
his own but denies he made the statement. With regard to all 
these matters he was given to understand in the clearest way 
on examination for discovery that his honesty would be attacked. 
Yet he does not appear at the trial and there is no explanation 
of his absence. The defence relied upon at the trial by the com
pany in itself involved a rather grave imputation against the 
good faith of Van Hummell.

The defence was. as I have pointed out already, that Van 
Hummell had no authority to act ns the agent of the company 
in the sale of its shares, and that he represented himself as the 
company’s agent is indisputable. At the time of the trial when 
this defence waa set up Van Hummell was vice-president of 
the company; and in face of all this he does not appear at the 
trial in person. All these circumstances, I think, powerfully 
supported the inference that Van Hummell and the company 
had few scruples, if any, respecting the means they adopted in 
order to procure subscriptions.

I shall dismiss the appeal with costs.

Anuijn, J., agreed with Davies, J.

Appeal dismissed.



knowles v. McLaughlin

Vf 10 Brunswick Supreme Court, Landry, McLeod, W hite and Barry, 77. S. C.
February 21. 1913.

1. Parties ( 8 I B—.I.'))—Plaintiffs—Who mi st hie—Joint lessors —
NoV-JOINDER.

Where two lessors have a joint right to lie paid a certain amount 
as rent, the neglect by the debtor to pay the amount gives the two 
lessors together a right of action, hut such neglect is not an inter
ference with any right .possessed bv either of them singly, and under 
the New Brunswick County Court practice neither can bring action 
without joining the other as co-plaint iff.

2. Parties (8 1 B—55)—Plaintiffs—Non-join her, itfect of. remedies

In an action rr contractu, a non-joinder of plaintiffs is always, un
less amended, a fatal error under the Now Brunswick County Court 
practice; if the non-joinder appear on the face of the pleadings, the 
mode of attack is demurrer; if only disclosed at the trial, the result 
is a nonsuit or adverse verdict.

[ Vflssir v. Chcnlcy, 33 N.B.R. 192. distinguished.]

Appeal from the Victoria County Court on the following statement 
grounds:—

1. Misjoinder of causes of action.
2. Improper admission of lease in evidence.
3. Variance.
4. Improper instruction to jury to find for both causes of action.
5. Verdict contrary to law and evidence.

The appeal was allowed in part and the judgment reduced.
T. J. Carter, K.C., for the appellant.

I). Phinney, K.€., for tin* respondent.

The judgment of the Court was delivered by
Barry, J. :—Appeal by defendant from the Victoria County itarn, j. 

Court. The plaintiff’s declaration in the County Court con
tained a count for use and occupation of a mill-site, and the 
common counts for goods sold and delivered, goods bargained 
and sold, work and labour and interest. The particulars of 
the plaintiff’s demand indorsed upon the writ of summons 
claimed $65.71 for work and lalmur and goods sold and de
livered, and $112 for use and occupation with $5 for interest.
At the trial before Judge Carleton and a jury, counsel for de
fendant admitted the defendant’s liability to the amount of 
$65.71 as claimed by the plaintiff for work and lalxmr and goods 
sold and delivered, hut disputed the $112, claiming that it was 
for rent due, in respect of a lease made between the plaintiff and 
one Samuel Lovely as joint lessors and the defendant as lessee.
In the plaintiff’s case a lease was put in evidence shewing that 
Knowles and Lovely were the lessors of the premises, and that 
the rent was payable to them jointly and not to Knowles singly.
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At the close of the plaintiff’s case, counsel for the defendant 
moved for a nonsuit in respect of the count for use and occu
pation, or that the claim for rent be withdrawn from the jury, 
upon the ground that the plaintiff could not, in the same action, 
recover a debt due to himself personally and one due to himself 
and another person jointly. This the learned Judge refused, 
basing his refusal on Vassie v. Chcslcy (1895), 33 N.B.R. 192, 
and directed a verdict for the plaintiff for the full amount 
claimed.

The case mentioned decides that the non-joinder of a party 
as a defendant in an action cx contractu, can only be taken ad
vantage of by a plea in abatement, and does not, so far as I can 
see, touch the question raised at the trial of this action.

It is a general rule, under the system of pleading that ob
tained in the County Courts, that where an action is founded 
upon a contract, made with several persons jointly, they should 
all, if living, and entitled to sue thereon, join in the action as 
co-plaintiffs. Lindley on Partnership, 7th ed., 311 it scq.; 1 
Wms. Saund. 1871 ed., lf>2 ft scq.; Bullen & Leake on Plead
ings, 3rd ed., 471.

In an action cx contractu, a non-joinder of plaintiffs is al
ways, unless amended, a fatal error. If A sues where A and B 
ought to sue, the error, if it appears on the pleadings gives 
rise to a demurrer; if it appears at the trial, gives rise to a 
nonsuit or adverse verdict: Bullen & Leake, 3rd ed., 469. The 
rule is a rigid application of the principle that no one can sue 
for anything that is not an infringement of his rights. The 
plaintiff and Lovely may have a joint right to be paid a certain 
sum of money as rent, and if so, the neglect to pay it gives them 
together a right of action, but such neglect is not an interference 
with any right possessed by either of them singly : Dicey on 
Parties to Actions (Am. ed.) 524, 525.

The appeal must, therefore, be allowed to the extent of a 
reduction of the verdict, but under the circumstances, without 
costs. Directions will be given to the Court below to reduce 
the verdict to $65.71, and to enter a nonsuit in respect of the 
count for use and occupation.

Appeal allowed in part.
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BLANK v. ROMKEY
Nova Scotia Supreme Court, Sir Charles Townshcnd, C.J., and Bussell, 

Drysdale, and Bitchie, JJ. April 28, 1913.

April 281. Adverse possession (8 I—1)—What constitutes—-Land — Elements
OF ABSOLUTE, ACTUAL, NOTORIOUS POSSESSION.

Where an adverse claimant by possession has held beyond the period 
prescribed by the Nova Scotia Statute of Limitations and such pos 
session has "lieen (a) open, visible and continuous; ( b ) not equivocal 
or occasional ; such elements of absolute, actual, notorious possession 
clearly establish the class of possession imposed by the statute.

Appeal from the judgment of Graham. E.J., in favour of Statement 
plaintiff in an action claiming damages for trespass to land and 
an injunction to restrain defendant, his servants, etc., from 
continuing the acts complained of.

The appeal was allowed.
The facts are fully set out in the judgments.
II. Mellish, K.C., and R. II. Murray, for defendant, appel

lant.
W. F. O’Connor, K.C., and J. Terrell, for plaintiff, re

spondent.

Sir Charles Townshend, C.J., concurred with Drysdale, J. toSSmESScj.

Russell, J. ;—I have come to the conclusion, though not Ruaeii. j. 
without doubt, that the learned trial Judge was right in his 
construction of the document under which plaintiff claims.

But I think the evidence, as to possession, is overwhelming, 
and that the appeal should be allowed.

I concur on this point, and as to costs, in the judgment of 
Drysdale, J.

Drysdale, J. ;—One John Horn, sr., by his will left all i>ry»d«ie.j. 
his real estate to his two sons, John and Edward. At this time 
he owned and there passed by his will a block of 189 acres, or 
thereabouts, situate at Eastern Passage, in Halifax county.

Edward died intestate, leaving brothers and sisters, and this 
block of land became vested in John Horn, jr., and the 
brothers and sisters of Edward, subject to the right of dower 
therein of Elizabeth Stratton, the widow of John Horn, sr.
On February 3, 1851, a partial partition deed of said lands was 
executed between John Horn and a large number of the heirs 
of Edward Horn. By this deed, and the plan therewith, and 
made part thereof, the said block of 189 acres was divided into 
three blocks marked on the said plan A, B and C, and a small 
part marked A containing 16 rods, upon which a dwelling-house 
stood. The scheme of partition by this deed seems to have been 
to set aside block A, containing 51 acres, as well as the small
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part containing 16 rods and the house for the widow for life, 
block C, containing 93 acres, to John Horn, and block B, con 
taining 45 acres, to the heirs of Edward Horn. Of course this 
is not a complete and effectual partition of the whole block, 
first, because of the absence of Mrs. McNamara (one of the 
sisters ), or her heirs, ns a party to the deed, and, secondly, be
cause it does not deal with the property set apart for the widow 
for life or make any provision for its division after the widow's 
death. However, it is by reason of this partition deed the 
present controversy arises. The parties thereto undertook to 
divide block B, as shewn on said plan, into ten subdivisions, 
and to convey the same to the heirs of Edward Horn, parties 
to said deed. The said heirs seem to have exchanged with one 
another separate deeds, whereby the individual heirs acquired 
the title of the individual lots from 1 to 10 in block B, as 
described and marked on said plan (except as to No. 8). Isa
bella Horn, one of the said heirs, received a deed of lot No. 7, 
dated February 4, 1851. The plaintiff acquired this lot No. 7 
through Isabella Horn. The description in all the deeds is in 
substance the same. The defendant is in possession of lots 8, 
9 and 10 and claims title thereto. The plaintiff claims that lot 
7, shewn on said plan, extends across the creek, or inlet from 
the harbour, and takes in a portion of the point upon which the 
old house stood, coloured red on same plan and marked “A”, 
widow’s house and 16 square rods, and being a portion of the 
lands by the partition deed set aside for the widow. The ex
treme point, coloured red and marked “A” as aforesaid, is the 
piece plaintiff claims, and in respect to which this action is 
brought. If the deed to Isabella Horn of February 4, 1851, 
printed on p. 71 of the ease, does not convey this point to her, 
the plaintiff has not title. He claims under her by deeds 
containing the same description. By the deed to Isabella Horn 
of lot 7 the recitals and description both shew that she was 
to take the lot designated on the division plan made by Alex
ander Campbell, deputy surveyor, then in the possession <>f 
William Sutherland, as lot No. 7 and marked, or designated, 
thereon “Isabella Horn.” A copy of said plan was annexed 
to said deed. The actual description in said deed is as follows:— 

All the estate, right, title, claim ami demand whatsoever; both at law 
and equity, of them, the aaid parties hereto, of the first part, of in t" ami 
out of all that certain lot of land situate, lying and being in the south cast 
passage aforesaid, being the lot represented on the said plan and the annexed 
copy thereof as lot No. 7 ami designated “Isabella Horn,” running from 
the seashore at the south-west bound of lot No. 8 north 65 degree-, east 
81 chains in length until it strikes the second division lots ami thence south 
35 degrees east 62 links and one half link in breadth until it meets lot 
No. «I as shewn in said plan, thence south 55 degrees west 81 chains or 
until it meets the shore, thence northerly along the shore to the place of
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beginning, together with nil the buildings, ways, waters, watercourses, 
privileges an<l appurtenances thereto belonging and the reversion and re
versions, remainder and remainders, rents, issues and profits thereof and 
thereunto appertaining, to have and to hold the said lot of land last above 
described and all and singular other the premises hereby grunted or con- 
veyedVnto the said Isabella Horn, her heirs anil assigns, forever.

The trouble arises over the starting point. I should have 
thought, were it not for the judgment below, that on looking at 
this plan (made part of the deed) it was very obvious that lot 
No. 7 ran north-easterly from the seashore, as it is very plainly 
depicted on the plan, but was never intended to not only come 
down to the seashore, but also to cross the creek and take in a 
part of “Romkey” point, so called at that time, a point set 
apart for the widow and so specially marked on the said plan. 
The plaintiff contends, however, and the learned trial Judge 
has so found, that by the description and plan the north side 
line of No. 7 was intended to eross the creek, or inlet, and 
actually take.in part of the said point. In this I am obliged 
to say I cannot agree with the trial Judge.

First, the plan is against any such contention, and, secondly, 
the description in the deed cannot be applied to the plan if you 
extend the north line of No. 7 across the creek over the point 
and out to the shore to the south of the point. Taking the 
description as it is in the deed and applying it to 7 as shewn 
on the plan, viz., as all lying east of the creek, or inlet, you 
apply the description and its four sides ns therein stated with
out trouble and accurately, whereas to take the plaintiff’s con
tention as to 7 being intended to take in a portion of the point, 
you not only do violence to the plan, but you cannot possibly 
apply your fourth course in the description. I think this is not 
a case of the plan not agreeing with the description, but rather 
a case where the description accurately fits and describes what 
was obviously intended on the plan to be allotted as No. 7.

There is another ground upon which I am of opinion the 
plaintiff must fail. The evidence, to my mind, discloses such 
a ease of actual possession of the point in question for upwards 
of twenty years as to prevent any recovery herein. It seems 
to me, after a careful perusal of the whole evidence, since the 
argument, thaï the great weight of testimony is entirely in favour 
of defendant on the question of actual possession by defendant 
of the point in dispute for a period extending upwards of 
twenty years before action. During all this period he has been 
asserting rights as owner. His possession was open, visible and 
continuous, not equivocal or occasional, and it seems to me the 
evidence very clearly establishes just that class of possession 
that gives title under the Statute of Limitations.

I am of opinion the appeal ought to be allowed with costs 
and the action dismissed with costs.
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Ritchie, J. :—I am of the opinion that the appeal must be 
allowed with casts on the ground that the defendant has made 
out a good title by possession. In view of the findings of fact 
as to this point, the burden is on the defendant, but the evidence 
sustains that burden to my satisfaction. The only doubt Ifhave 
is, that I am coming to a conclusion of fact different from that 
of the learned trial Judge, and this has caused me to read, and 
re-read the evidence and give it very careful consideration.

The dispute is, as to the title of a piece of land at Eastern 
Passage known as Romkey’s Point? The defendant purchased 
the land in question from one Power, and got a deed of it, but 
not a good paper title.

The defendant says:—
I had it fenced since I was there. That is forty years. I fenced it 

and I had a gate where I went in and out with iny boat and I shut my gate 
in the evening.

His evidence continues as follows:—
Q. At the time you purchased from Power you went over the land 

with him? A. Yes, I was there and seen what 1 bought.
Q. About this point of land, what about that fence running straight 

across, as Blank says? A. It does not run straight across, it runs round 
the point. You could not go too far down or the water would take it. I 
went around the shore to my landing and then I hod a post put down and 
poles to prevent my cattle going on my neighbour, and always had it that 
way since I bought it. I remembered it was always fenced.

Q. On this point, what had youî A. I had fish-flakes there before 
Blank was born. I had hand-flakes to air fish. That was just a little 
below the house, E.8.E. from the house.

tj. That is on the point Blank is claiming? A. Yes.
Q. What else had you on the point! A. I had wood there ami hauled 

boats up when the tide was high. I had fishing traps there; always piled 
them up on it, and all that belongs to a fisherman.

Q. Has anybody else ever claimed that point? A. Nobody ever inter 
fered with me.

Q. When was the claim to this property first made by anybody else? 
Did Blank moke a demand of you for the point? A. He done nothing.

Q. What did he do? A. I was at home at the wood pile, cutting wood. 
Blank come down and says, “Romkey, I am going to straighten that line 
out.” I said, * ‘What line are you talking about?” He says, “I am going 
to straighten it out over the point.” I said, “You are? You can’t do it.” 
He said, “I will spend $100 on it.” That is all the conversation at the

Q. You say you fenced all round the point? A. Yes. I piled stones 
under the wharf to make the wharf.

Q. You say Fraser at no time claimed this point! A. No.
Q. Clearly did not? A. Never claimed it.
Q. Did they ever use it in any way, Cleary or Fraser? A. No, never 

made use of it.
Q. Did people ever use that point, a right of way. going through it?
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Q. Fraser and Cleary both lived on the land for a number of years? 
A. Fraser lived and died there ami Cleary took it afterwards and lived 
there until he moved away, and we parted like brothers.

Q. During the season how often did you use this piece of land? A. I 
used it the year round. In the winter season we put stuff there and left 
it to save it.

Q. You had a wooden fence there first? A. Yes.
Q. The wooden fence ran from the gate to where? A. It extended 

round the point to my landing.
Q. How far up towards the brook? A. Away up the brook a good 

piece up.
Q. When was that wooden fence washed away? A. Been washed 

away half a dozen times. The last fence was wood and wire. First it 
was all wood.

Q. How long ago did that wooden one get washed away? A. Part of 
it washed away this winter.

Q. How long ago since the gate was washed away? A. This winter, 
the last heavy storm we had.

Q. There was a gate right up to this winter? A. Yes, sir.
Q. And a fence? A. Yes, sir, until a heavy sea took it this winter.
Q. When did you put the wire fence there? A. I could not tell you. 

The wire was just about three or four years ago.
Q. As soon as the wood was washed away did you put the wire there? 

A. Yes, ns soon as I could get the stakes there.
Q. When was the wooden fence washed away? A. I could not tell you, 

I did not put the date down.
Q. Some years ago? A. Certainly some years ago.
Q. Good many years ago? A. Yes.
Q. When was the wire fence put there? A. Two or three years ago.
Q. You say you had a fish flake there? A. Yes, sir.
Q. To what extent did you land manure? A. I used to land a good 

deal, spring and fall. I have hauled there ns much as ten and fifteen ami 
twenty and twenty-five loads. I do that in the spring and in the fall, what 
we call banking it; it lies there sometimes one or two months.

Mr. Terrell:—Q. Did you get manure every season? A. Spring and 
fall. It is sea manure. It is the makings of my land.

Arthur Romkey’s evidence as to possession is as follows:—
Q. You are a son of the last witness? A. Yes, sir; I live near the 

point on the north strip on the side nearest the Eastern Passage. I use 
the point that is in dispute in conjunction with my father. Wo both use it 
together.

Q. You heard the plaintiff state that after he claimed the land your 
father put a wire fence around the point—is that correct? A. No, sir. 
The wire has been around the point, or there has been a wooden fence 
there, ever since I can remember, 20 or 25 years; it was wood there ami 
then it was wire. The wire has been there some couple of years. I cannot 
say exactly. Before that it was what they call a pole fence. There was 
two stokes drove down and a bit of wire put round them and poles between 
them. It went round the point.

(j. What part of the point was it on? Was it inside the land or out
side it? A. Just somewhere about high water.
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are three or four poles in a panel.
(j. I think your father was stating the number of fathoms of nets! 

A. We have two, forty fathoms long. We have three boats. We have

Romkey.

them between us. We have everything together. The boats and the nets 
and the fishing gear, it is la-tween the two of us. It is not mine personally 
and it is not his. We both work together ami share everything.

Ritchie, J (j. About the use of this point, what do you know about it! A. 1 have 
used that ever since I can remember and was able to go in a boat. That is 
twenty to twenty-three years. I am 35 the 31st of June coming. Ever 
since I can remember I have been using it myself.

Q. What use have you made of the point! A. Both of us have used 
it. I have used it for wood. Wood to burn for fuel. All our fuel does 
not come that way; but we get the best part of it there,driftwood out of 
the harbour, end we pile it up there. Then there is kelp, manure and moss. 
We get it most every year. When wo cannot get that we cut rock weed 
for manure.

(j. That kelp, does it rot on this land! A. Yes, it very often rots.
Q. Did you notice your father spoke of it rotting between the time 

you got it in the spring and the time you use it! A. We put it there in 
the fall and it lays there until the spring. It did not rot in the spring 
when we put it there in the spring. It has not time. We very often get 
it in the fall. The kelp lands fall and spring. And I use it for seaweed 
banking for the house.

Mr. Murray:—Q. What about fishing? A. I pile my traps there every 
spring from the time 1 make them until I put them in the water. And 
then, about the 15th of June, wo stop and bring our traps in again and 
they remain there the rest of the season till we put them away for the 
winter. Sometimes we have 40 or 60. Wo pile our net moorings and 
grapples. The point is not very large, but wo can put quite a little stuff 
there, rope ami things. Wo have quite a pile of wood. I had on an average 
five cords there last winter. It was piled over my head lust winter, but 
not this winter.

(j. Anybody could see it! A. Yes, sir; it was piled over my head Inst

y. Did you bring your boats there! A. Yes, hauled my boats there 
and painted them. Very often we have to shift them on account of the 
seas und storms. That is the inside of the breakwater.

The plaintiff claims through Thomas Fraser and William 
Cleary. I regard it as a most important factor in the defend
ant’s case that neither Fraser nor Cleary ever claimed Romkey 
Point. This is sworn to by the defendant, and he is fully corro- 
bornted by Cleary, from whom the plaintiff purchased. Fraser 
is dead.

Cleary's evidence is as follows;—
<j. Mr. Cleary, you at one time owned the Fraser three lots! A. Yes.
<j. You now reside in the city of Halifax! A. Yes, sir.
(j. You were n fisherman! A. Yes, sir.
(j. How many years «lid you fish there! A. About 40 or 50 Î sup|K)*e. 

I fished with Thomas Fraser. We both occupied the land. I know the
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Romkey Point you are talking about. I never owned it. I never occupied 
it nor oued it.

tj. I)o you remetnlfer when Mr. Blank purchased the property from you! 
A. Yea. he bought the property. He bought two lota from me.

THE COURT:—Q. Did you shew him the boundaries? A. I shewed him 
what I had knocked off. I shewed him down by the brook where the lines 
were run.

Q. As far ns you were concerned, did you ever use that point ? A. No, 
sir, 1 never used it.

Q. Do you know about Mr. Romkey using that point ? A. Yes, sir, I 
do.

Q. Did anybody but Mr. Romkey ever use that point f A. Nobody else.
Q. What did Romkey use it for f A. For a fishing stand. He built 

a breakwater round it and hauled Imuta into it.
Q. Anything else ho did on that point ! A. No, I don't remember 

anything. I heard the evidence that was given.
(j. Did you ever see anything in relation to fishing gear on the point! 

A. Only what he had. He had grapples and nets and one thing nnd another 
mid used to pile his wood there and one thing and another.

Q. Did you ever have any trouble with Mr. Romkey about that point! 
A. No.

The vross-examination of Cleary is as follows:—
Q. You remember Fraser F A. 1 do, I remember him dying, lie lived 

on the property with his wife. She left it to me. I had these three lots. 
One of these I sold to Quigley and the other two to Mr. Blank.

Q. What you wanted to sell to Mr. Blank was the«e two plots you got 
from Fraser! A. Yes, sir.

Q. The whole of it? A. Yes, sir.
Q. You did not want to keep anything out ? A. No. sir.
Q. Ho when you told Blank what you were selling to him you told 

him, “I am selling you the two lots that I got from Mrs. Fraser!" A.

Q. What do you mean by saying you took him down and shewed him? 
A. I shewed him where the boundary was down by the brook, that is as 
far as I shewed him. I never went on the north side. 1 had the south 
side to go on. I never crossed over.

Q. Aliout this fence that used to run down there! A. This was used 
to keep the critters out. He used to keep his nets there.

Q. Inside the fence ! A. Yes, there was a kind of pole fence, a sort 
of fence and then he had a wire. From my place it come a little around 
to keep the critters from coming down. It came down my Itoundary to 
his fish house.

Q. .Straight line! A. Straight line, kind of crooked.
Q. Sometimes a little zig-zagging! A. In and out.
Q. It did not go any further than Romkey's fish house, did it! A.

\"

Q. There was land on the lower side, below Romkey's fish house! 
A. There was no land at all, but a pile of rocks he hud hauled. Only up 
above where he had his fish houses. There was no land Mow where he had 
his fish houses. The fence went to the lower one.

Q. Did it pass the upper one? A. They had a gate down there. It 
was his upper one.

’•■■■. ■

If
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Q. Came down to the upper one? A. Yes.
Q. And there was another one below it f A. Yes, on the wharf, on 

the end of the wharf. What he kept his fish in on the end of the wharf, 
where the boats come in.

Q. You do not understand the plan! A. I do not understand it.
Re-examined by Mr. Murray:—
Q. You said the end of the wharf; you mean the end nearest the land* 

A. Yes.
Q. And about this fence, you said it was round the point! A. Round 

the point.
Margaret Allen Brown also proves that Cleary never used 

Romkey Point and Jane Power, formerly Jane Horn, the widow 
of John Power, from whom the defendant got his deed, proves 
that he always occupied it. This I suppose means given the deed 
forty years ago.

George Moreash strongly corroborates the plaintiff as to the 
fence round the point and says it has been there ever since he 
can rememlier. James White proves the occupation by the 
defendant, and the existence of the fence, and the evidence of 
Edward Horn is to the same effect. Walter Quigley proves the 
existence of the fence at the present time and says it is just as 
it was when he came to the place four years ago.

I have perhaps quoted the evidence more exhaustively than 
necessary, but it seems to me the most effective way of stating 
why 1 am unable to agree with the trial Judge ns to the facts.

In my opinion the evidence discloses an exceedingly strong 
ease of just that kind of possession which is necessary to make 
title. Having in view the character of the land, I cannot eon 
ceive what other acts the defendant could have done in order 
to give him absolute, actual, notorious possession. The cast- 
made ns to the fence is attempted to be met by the evidence of 
the plaintiff and Walter Blank, they deny the fact of the fence. 
But the weight of evidence is, in my opinion, too strongly 
against, them. In regard to the question of construction of tin- 
description in the light of the plan, I am far from coming to 
the conclusion that the learned trial Judge was wrong, but in 
consequence of the opinion which I hold on the question of 
possession, it is not necessary for me to decide the point.

Appeal allowed.
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CHAMBERS v. CANADIAN PACIFIC B. CO.
Supreme Court of Canada, Sir Charlen Fitzpatrick, C.J., Davie», Idinyton, 

Duff, and Brodeur, JJ. April 7, 1V13.

1. Railways (8 II A—10)—Hoard ok Railway Commissioner»—Widen
ing RIGHT-OF-WAY—'RETROSPECTIVE ORDER—VALIDITY.

The Board of Railway Commisnitmerit cannot, seven years after the 
filing and approval of the location plans of a railway, liv an order not 
based on sec. 102 or 107 of the Railway Act (R.S.C. 1VOO, eh. 37), 
permit the tiling of a new plan to take effect as of the date of the 
original, so as to increase the width of the company’s right-of-way.

Appeal from the Board of Railway Commissioners of Can
ada as to the jurisdiction of the Board with reference to the 
alteration of location plans for a railway.

The appeal was allowed.
0. F. Henderson, K.C., for appellant.
F. II. Chrysler, K.C., for respondent.

Sir Charles Fitzpatrick, C.J., agreed with Duff, J.

Davies, J. :—I concur in the opinion stated by Duff, J.

Idinuton, J. :—The respondents filed under the Railway Act, 
plans and profiles which claimed a right-of-way only 99 feet 
wide. Some time later the Board of Railway Commissioners 
approved thereof, and still later the railway was built without 
making compensation for the lands so taken.

In course of doing so, the company included by its fences a 
space 100 feet wide instead of the 99 feet claimed by the plans 
and profiles filed. Some months after obtaining the approval of 
the Board to the first plans and profiles filed, the railway com
pany saw fit to file another set of plans claiming a right-of-way 
100 feet wide, but never applied for approval thereof. Years 
afterwards the railway company gave notice of expropriation 
under this unauthorized set of plans and profiles and proceeded 
to arbitration as to the compensation to be made to the appel
lants.

On the proceedings being objected to, the Board made an 
order rescinding its original order of approval and permitting 
the railway company to file a new location plan of its railway 
as of the date of the plans filed and approved, said new plans 
to shew a width of land to be taken which will coincide with 
the arbitration notice filed by the railway company. The ques
tion is now raised by this appeal of the jurisdiction of the Board 
to make this last mentioned order.

I have no hesitation in saying such an order is entirely be
yond the powers of the Board. It would be a stretch of author
ity that in some conceivable coses might work most grievous 
wrong. The claim seems to me hardly arguable.

CAN.
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Statement

Sir Chart*
Fitzpatrick, C.J.

Idlngton, J.
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Statement

No such thing ns antedating the operative effect of such an 
order is contemplated by the Act. It should not be permitted 
unless with the consent of all who by any possibility might be 
affected thereby. The Board’s extensive powers of rectifying 
errors do not countenance such a proceeding as this.

The appeal should be allowed with costs.

Duff, J. :—I think there was no power to make the order 
impeached on this appeal. The order does not profess to I»1 
made, and clearly enough it is not made, under sec. 162 or sec. 
167 of the Railway Act, which are the enactments Mr. Chrysler 
invoked in support of it.

It is simply an order permitting the company “to file” a new 
location plan of its railway, known as the “Molson-St. Boniface 
Branch” as of the date of the plan filed and approved of “by 
said order No. 544, dated July 12, 1905.” That is an order 
which can only mean that the plan so authorized to be tiled 
shall be deemed to have been filed and shall take effect as having 
been filed on a date seven year* before the date of the order.

It is admitted that according to the plan which is to have 
this ex post facto effect, the land occupied by the railway men
tioned in the order is not identical with that occupied by it 
according to the plan it is to displace. 1 think it is clear that 
the Board h is no jurisdiction by an order of this description to 
authorize the railway company to alter retrospectively the loca
tion plan of its railway. The remedy of the railway company, 
if it is in any difficulty, is by way of sec. 162 or sec. 167 of the 
Railway Act.

Brodeur, J., concurred with Duff, J.
Appeal allowed.

PERRY v. DOWNS.

Albtrtu Supreme Court. Trial before Stuart, J. May 12, 1913.

1. Fbaud and deceit (8111—12)—Matter or opinion—Estimate or
QUANTITY.

An action for deceit in the sale of lande for the vendor's misrepro- 
«tentation of the amount of limiter thereon, will not lie where such 
estimate, a* the purohaser must have known, was one of opinion only, 
and it was not found that the defendant either knew it to lie untrue or 
know that he had no ground for believing it to be the mse.

2. Fbaud ami deceit (| IV—17)—Mihbepbkhkxtatiox — Reliance ox —
Action fob.

Hie false representation of the seller of farm lands that two 
valuable spring* of water were located thereon amounts to actionable 
fraud where the purchaser relied thereon.

Action for damages for false representations as to the nature 
of certain land in British Columbia which the defendant con-
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veyed to the plaintiff in exchange for eertain lands near Clares- 
holm, Alta., under an agreement of exchange dated March 15, 
1912.

Judgment was given for the plaintiff for $1,000.
./. B. Roberts, for the plaintiff.
Show, for the defendant.

Stuart, J. :—The plaintiff examined the lands in person be
fore agreeing to take them. But he complains, first, that the 
defendant misrepresented the exact location of the western 
boundary of the land so as to induce him to believe that a cer
tain hillside was not included in the lands in question, whereas 
the fact turned out to be that the hillside, containing about 
twenty-five acres, was so included according to the description. 
He complains, secondly, that the defendant represented that 
there was 5.000 feet of lumber to the acre upon the land which, 
as he contended, was not the fact. He complains, thirdly, that 
the defendant represented that there were two springs of Mow
ing water on the land, which also turned out as a matter of fact 
to be untrue.

The plaintiff did not ask for rescission because it was ad
mitted that the Claresholm lands could not now be returned. 
The action is therefore one of tort, for deceit. In order to 
succeed the plaintiff must shew fraud on the part of the defend
ant. With respect to the first and second complaints 1 am of 
opinion that the plaintiff did not make out a case. As to the 
boundaries it seems clear that the survey had only recently been 
made: indeed, between the first and second interviews between 
the parties. The defendant I think had no very clear knowledge 
himself where the lines were. This of course would not in itself 
relieve him if he made an untrue representation as to the lwun- 
daries. well knowing that he himself did not know whether it 
was true or false. But taking the plaintiff’s evidence along with 
that of his witness Sehrarn 1 have been unable to conclude that 
the defendant aeted thus deceitfully in regard to this point.

Then with regard to the question of the timber, the plaintiff 
has also failed to convince me that there was a knowingly false 
representation made. The matter was obviously one of estimate 
and of opinion. The plaintiff was warned by Murdock against 
the estimate made by the defendant. Of course, he was entitled 
notwithstanding that to rely upon what the defendant said. 
But he must have known that the defendant eouhl only be ex
pressing an opinion. What I should have to find in order to 
make the defendant liable would l»e that he knew perfectly well 
that his expressed opinion was untrue or possibly that he knew 
that he had no ground whatever for holding any such opinion. 
Vpon the evidence I have been unable to make this finding 
against the defendant.

ALTA.
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There remains the question of the springs. Here I think 
the defendant did represent to the plaintiff that there were two 
springs upon the land, that the plaintiff relied upon this repre
sentation in entering into the contract and that of course the 
representation was very material. I also find that the defendant 
knew that he himself had no accurate knowledge upon the sub
ject and yet instead of merely expressing an opinion he asserted 
as a fact the existence of the springs upon the land. I do not 
believe him when he says he told Perry that the springs were 
either upon this land “or upon the adjoining land.” That is 
not a very probable way for a vendor to talk, and I accept the 
plaintiff’s account. This, I think, constitutes fraud and deceit 
and renders the defendant liable in damages.

I have found much difficulty in arriving at the proper 
amount of damages. On June 12 the plaintiff wrote the defend
ant complaining about the absence of the springs and the de
ficiency of timber and threatening litigation. He had taken 
the land at a valuation of $50 an acre for part and $60 an acre 
for the rest. On June 14, two days after his letter of complaint, 
he wrote a letter to a Mr. Cornwall, a bank manager at Clares- 
holm in which he said:—

We like our new home very much and I think the prospect ahead for 
n good increase in value is bright. Thu Government bridge across tho 
Kootenay River is going to the S.W. corner of my place. The Scotch (,'o. 
just across the river sold quite a bit of land the other day at $245 per 
acre. Should you ever get up in our country let me know and I will arrange 
to shew it to you. I think inside of three years land here will all be at 
$300 per acre up.

On the other hand plaintiff swore at the trial that the land 
was not worth half what he gave for it. There was some evi
dence ns to the value of surrounding land but it is of little 
assistance to me. If I could conclude that the land is worth 
a good deal more than what was given for it there might be a 
nice point to decide as to the tme measure of damages, that is, 
whether, although the land owing to the absence of the springs 
is worth less than it would be with the springs, there would 
even then be any damage really suffered. However, I do not 
think it is very necessary to consider that, because I am not 
satisfied that the land is really worth more than the valuation 
placed upon it in the agreement of exchange. The plaintiIf’s 
letter to Cornwall is evidently a piece of “boosting” and in any 
case deals more with expectations than anything else. It is true 
five acres were sold to Nash at $100 an acre but that little bar
gain ought. I think, to be treated os exceptional.

In any wise it seems to me that the true measure of damage 
is the difference between the value of the land as it stands with
out the springs and its value assuming the springs to be upon it 
as represented. The plaintiff and one witness swore that it

ji
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made a difference in value of $10 an acre. As there are 414 ALTA.
acres this would be $4,140. Yet in his letter of complaint of
June 12 the plaintiff only puts his damage at <8,500 for both ,nlj
the alienee of the springs and a deficiency of one-luilf in the -----
timber. A deficiency in one-half the timber would on the evi- ,>KRRY
dence amount to about $2,500 and $2,580 is what plaintiff downs.
claims for this in his statement of claim. It seems to me that —
there should be some consistency in the claims made by a person 8t,iert,,‘
who is estimating the damages he has suffered.

I do not think I can accept $10 an acre in these circum
stances as the true amount of the damages.

Some attempt was mode by defendant to shew that there 
is an opportunity for the plaintiff under the laws of British 
Columbia to avail himself of a spring on adjoining land which 
as it was alleged would involve an extra expenditure of only 
$160. I have examined the statute of British Columbia and it 
evidently involves considerable formality and trouble before 
rights can be obtained under it. Furthermore, it is, I suppose, 
subject to repeal. I do not think I ought to consider this means 
of lessening the damage.

Not being able to accept $10 an acre as the true amount of 
damages I find it difficult to say what the amount should be 
fixed at. I think it is undeniable that there is some substantial 
damage. I see no reason- why the plaintiff should complain 
if I accept his statement of $3,500 as the loss on springs and 
lumber together and also his statement of $2,500 as the loss on 
timber. This leaves $1,000 as the damage in respect of the 
spring which after all appears to me to be perhaps a not unfair 
allowance for either party.

There will be judgment for the plaintiff for $1,000 and costs.

Judgment for plaintiff.

Re LAND TITLES ACT.

Alberta Supreme Court, lleck, J. May 27, 1013.

1. Land titles (gill—30)—Crown lease—Registration as a urant—
Alberta Land Titles Act.

A lease of laml containing quarrhibk* stone, issued by the Minister 
of the Interior, under sec. 38, eh. 20. of the Dominion Lands Act (7 
and 8 Edw. VII,), although not in the form of u grant, is registrable 
as such under sec. 2 (v) of eh. 24 of the Alberta Lind Titles Act of 
1906.

2. Land titles (gill—30)—Crown lease—Delivery direct to lessee—
Reuistration—Effect of Alberta Land Titles Act.

Since sec. 26, sub-sec. (1), of the Alberta I-And Titles Act of 1006, 
applies only to grants in fee, a lease of lands made by the Minister 
of the Interior, under sec. 38 of ch. 20, of the Dominion Linds Act 
(7 and 8 Edw. VII.), is registrable in the land titles ollice, notwith
standing it was sent direct to the lessee instead of to the registrar. 
43—11 D.LB.
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3. Land titles (8 111—30 ) —Crown lease—Assignment—-Registration, 
A loaae of lands made by the Minister of the Interior, and avenu

panied by an assignment that had been duly registered in the Depart
ment of the Interior, is registrable in the land titles oilioe, under . h.
24 of the Allier ta Land Titles Act of 1906.

Reference by the registrar at Edmonton on the question 
whether a lease of land containing quarriable stone not being 
in the form of letters patent but issued by the Deputy Minister 
of the Interior in accordance with regulations of the Uovertmr- 
in-eouneil ought to be registered.

P. L. McNamara, the registrar in person.
O. M. Biggar, K.C., contra.

Beck, J. :—The Dominion Lands Act, 1908, 7-8 Edw. VII. 
(Can.) ch. 20, see. 38, says, “Land containing quarriable stone 
may be sold or leased under regulations made by the Governor- 
in-council.”

The Land Titles Act, Alberta, 1906, ch. 24, sec. 2 (v), says:—
The expression “grant " means any grant of Crown land, whether ii 

fee or for years, and whether direct from His Majesty or pursuant to tin- 
provisions of any statute.

This provision with, I think, quite obvious intention dilièr
ent iates between “grants direct from Ilis Majesty,” that is to 
say, letters patent and “grants pursuant to the provisions of 
any statute,” that is to say, grants, which but for statutory 
provisions, would have to be by way of letters patent, but which 
by virtue of the statutory provisions may be made in a less 
formal way, although in many cases the method of grant by 
way of letters patent may not be abrogated. The lease in i|in-s- 
tion here is a “grant of Crown lands for years pursuant to the 
provisions” of see. 38 of the Dominion Lands Act. A parallel 
case is that of the incorporation of a joint stock company by 
certificate of a registrar instead of, as formerly, letters paient.

As to sec. 26, sub-sec. (1), of the Land Titles Act, I think, 
looking at the whole of its provisions, it refers only to grants 
by way of letters patent and those only when in fee. But in 
any case the words: “Whenever . . . the letters patent
. . . have lieen forwarded from the office whence the same
have issued to the registrar of the registration district in which 
the land so granted is situated” do not apply to the present 
lease.

The Department of the Interior has chosen to send the lease 
direct to the lessee. Merely the words 1 have quoted from the 
section cannot interfere with the lessee’s right of registration, 
clearly provided for, as 1 think it is in other parts of the Ad 
but on the other hand in the absence of explicit directions relat
ing to such grants as the present one the registrar should. 1 
think, by analogy apply the directions of this section upon the 
grant being produced to him.
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In the present case there is also an assignment op the lease. 
It is attached to the lease and purports to have been registered 
in the office of the Department of the Interior.

The Dominion Lands Act, sec. 86, enacts that the Minister 
of the Interior shall cause to be kept in the Department of the 
Interior hooks for registering, at the option of the persons inter
ested. assignments of any right or interest ; with some restric
tions and with a proviso that no assignment shall he registered 
unless it is unconditional and unless its execution has been 
proved to the satisfaction of the Minister. The assignment upon 
its fare is unconditional. Its registration in the Department 
should. I think, he taken as shewing not only that its execution 
has been proved to the satisfaction of the Minister and that it 
is in accordance with any directions there may he in the regula
tions with regard to form hut also that it does not fall within 
any restrictions against registration laid down by the Dominion 
Lands Act or regulations made in pursuance thereof. These 
regulations provide that no assignment shall he made without 
the written consent of the Minister. The certificate of registra
tion is signed “for the Deputy Minister of the Interior.” I 
think this evidences the consent of the Minister to the assign
ment. I have already held the lease to he a grant. Under 
sec. 2 clause (k) of the Land Titles Act a grant is an instru
ment. Under sec. 22 there is a clear implication to the same 
effect and also a clear implication that on presentation such 
an instrument is to he registered.

Complete registration clearly includes the “embodying” of 
the title created by the instrument “in tin* register” (see. 22) 
which means the making of the certificate of title (sec. 2, 
clause (o). So that the lease should he registered and a cer
tificate of title to the lessee should he granted by the registrar 
and entered and kept in the register and a duplicate issued to 
the lessee (26).

Section 66 provides for the registration of transfers of leasee. 
The assignment is an instrument (sec. 2, clause (A:)). 1 think 
it is “substantially in conformity with the proper form in the 
schedule” to the Act (sec. 46, form 66) and should therefore 
be registered.

I am told that the Department of the Interior does not intend 
or desire that such leases as the one in question should he regis
tered in the land titles office. I doubt if this represents the 
carefully considered opinion of the Minister or his Deputy. The 
official who has immediate charge of these matters very likely 
considers it -a matter of great convenience to the Department 
that the solo place of registry should he the Department—that 
in that case in the event of default no legal proceedings would 
be necessary while if registered in the land titles office such
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after all is a small matter involving no great amount of costs and 
my holding puts the Department—nominally the Crown—only

Re Land 
Titles 

Act.

in the like position to that of any individual and I know of no 
reasonable reason why the Department should object to this. 
Quite probably 1 think when the matter is called to the atten-
tion of the Minister he will approve. It will be a great con
venience to lessees and will remove obstacles to their getting 
the full benefit of their rights in connection with financing their 
undertakings.

Direction for registration.

ALTA. DAQENAI8 V. DENIS.

S.C.
1913

Alberta Supreme Court, Simmons, J., May 30, 1913.

1. Specific performance (8 I E 1—30)—Contract for sale of land — 
Undisclosed coal reservation—Deduction for.

May 30. Where a vendee agreed in a contract for the sale of lands, to give 
such title as his original Crown grant contained, and produced a cer
tificate of title showing a reservation by another of the coal under the 
lands, and the vendee, who at the time of entering into the contract 
was unaware of such reservation, did not demand rescission of the 
agreement -on that ground, specific |>erformance may be ordered 
against an assignee of the vendee who will pe required to pay the 
amount due under the contract, less compensation for the value of 
such coal rights.

Statement Action by the vendor for specific performance of an agree
ment for sale of lands and payment of the balance of purchase 
money.

Judgment was given for the plaintiff.
E. B. Eduards, K.C., for plaintiff.
G. If. O'Connor, for defendant Denis.
0. M. Big gar, K.C., for other defendants.

Simmons, J. Simmons, J.:—On February 15, 1911, the plaintiff and the 
defendant Denis entered into an agreement in writing for the 
sale by the plaintiff to the defendant of certain parcels of land 
containing 270 acres more or less for the price of $12,150, pay
able $1,000 cash ; $1,000 on August 15, 1911; $2,000 on February 
15, 1912, and $8,150 on February 15, 1913. The agreement 
contains inter alia the following clauses :—

(«) lu consideration whereof and on payment of all sums due here
under as aforesaid the vendor agrees to convey the said lands to the pur
chaser by a deed without covenants other than against encumbrances by 
the vendor and for further assurance and subject to the conditions and 
reservations contained in the original grant from the Crown,

and
(b) It is further agreed that the purchaser hereby accept the title 

of vendor to said lands, and shall not be entitled to call for the production
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of any abstract of title or proof of evidence of title or any deeds, papers ALTA.
or documents relating to said property other than those which are now in -----
the possession of the vendor. * *

1913
The purchaser made default in the payment of $2,000 due -----

in February, 1912, and interest, and in an action in this Court Dao*nai 
for the payment of same judgment was given in favour of the Demis.
plaintiff for specific performance of the agreement above re- ----
ferred to and in default of payment of same within forty-five 
clays together with costs of the action, that the defendants’ inter
est in said lands be foreclosed and the moneys already paid by 
him forfeited to plaintiff. The judgment further provided that 
upon payment into Court of the instalment of $8,150 with in
terest from February 15, 1912, to February 15, 1913, together 
with the sum of $2,895.29 then due and costs, that the plaintiff 
convey to the Morinville Oil City Land Co., Ltd., or to whom 
they shall appoint, the lands in question free from encumbrance.
The judgment also provided for a reference to the clerk of the 
Court as to the title. The defendants paid the amount of 
$2,895.29 and costs. When the final instalment of $8,150 and 
interest became due the defendants made default in payment 
and this action was brought to recover the same.

The defendant on May 15, 1911, assigned to his co-defendant 
the Morinville Oil City Land Co., Ltd., all his interest under 
the agreement for sale which assignment is endorsed upon the 
said agreement. The defendants the Morinville Oil City Land 
Co., Ltd., in their defence plead that they have not agreed to 
become liable to the plaintiffs in respect of the purchase money 
or interest. The defendant Denis alleges that the plaintiff is 
not the owner of the lands agreed to be sold. The plaintiff pro
duced at the trial his duplicate certificate as evidence of title.
From certificate of title 187K20 covering the south-east quarter 
of section 33-55-25 west 4th meridian is disclosed a reservation 
unto the Canadian Pacific R. Co. of all coal on or under the said 
quarter-section. The defendant Denis has not asked for rescis
sion on account of this deficiency in title, and consequently his 
rights now are that the vendor give him as much as the vendor 
is able to convey of what he has contracted to sell (as there is 
no evidence that the purchaser was aware of this deficiency 
when he contracted to purchase), with the right of the purchaser 
to compensation in respect of the defect. See Dart on Vendor 
and Purchaser, 7th ed., G80. No evidence was offered at the 
trial of the value of the coal rights. There will, therefore, be 
judgment for the plaintiff against the defendant Denis for the 
sum of $8,150 and interest at eight per cent, per annum from 
February 15, 1912, a rest being made on February 15, 1913, in 
computing interest, and posts of the action—the same to be re
duced by the value of the coal rights reserved.
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said coal rights a reference is made to the clerk of the Court. 
In default of payment within sixty days of the amount so found 
by the clerk to he due from the defendant the said lands are

Daofxais to be sold under the directions of a Judge.

Jmlginnit for plaintiff.

ONT. Re FILLINGHAM.

S. C.
1013

Ontario Supreme Court, Itulillcion, J. June 5, 1013.

1. Wills (§ 111 K—185)—Bequests — Charge on — Construction
Where a will gave the proceed* of an insurance policy on the life of 

tlie testator in equal share* to hi* children, and a later clause de
clared that, if money enough to pay certain legacies, which were a 
charge on real estate devised to one of his children, was not realized 
from the sale of property specifically designated, other than that on 
which the legacies were chargeable, the difference should be paid from 
the insurance money, the latter provisions of the will are not in dero
gation of the earlier bequest of the insurance money, end the two will 
lie construed so as to give the money to the children of the testator 
subject to the payment of any deficiency in such legacies.

[He Wright on, 8 O.L.R. 630, followed.]

Statement Motion by the executors of James Fillingham for an order, 
under Con. Rule 938, determining questions arising upon the 
will of the testator.

G. A. Hath nhitrst, for the executors and (by appointment 
of the Court) for the infant Herbert E. Fillingham.

J. li. Meredith, for the Official Guardian, representing the 
other infants.

Middleton. J. Middleton, J. :—The testator died on the 21st August, 1909, 
leaving him surviving five infant children ; his wife having pre
deceased him.

The testator had a policy of insurance in the Independent 
Order of Foresters for $1,000. This had been made payable to 
his wife, and was not otherwise dealt with save by the provi
sions contained in his will. By his will he gave his homestead 
to his son Herbert Edward, charged with the payment of cer
tain legacies in favour of his brothers and sisters. This farm 
had come to the testator from his father, charged with the pay
ment of an annuity in favour of his mother and some legacies in 
favour of the testator’s brothers and sisters. The deceased then 
directed that the insurance money over which he had control, 
by reason of his wife having predeceased him, should be divided 
between his sons and daughters, share and share alike. He then 
provides that, if enough money is not realised from the sale )f 
his interest in another parcel of land, and the money to his 
credit in the bank, and upon a note (which was paid off in
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his lifetime), to pay his brothers and sisters’ legacies, “the 
balance to come out of the insurance money I have in the Inde
pendent Order of Foresters.”

The contention made ou behalf of the son Herbert Edward 
is, that the insurance money must, under the terms of the will, 
be applied in discharge of these legacies, and that the provi
sion found in the later clause derogates from the gift contained 
in the earlier clause. The contention on behalf of the other 
infants is, that the earlier clause in the will amounts <> an 
instrument operative under the Insurance Act, and thaï the 
later clause is nugatory.

I do not think that this is so. I think that the two clauses 
in the will can be read together, and that the effect is to give 
the insurance money to the children, subject to payment there
out of the money necessary to discharge the legacies due to the 
testator’s brothers and sisters.

The principle applicable is that acted upon by Mr. Justice 
Anglin in lie Wrighton, 8 O.L.R. 630: “The very instrument 
conferring title . . . makes that title subject to the pay
ment” of the legacies.

Mr. Meredith argues that the insurance policy is sufficiently 
identified in the earlier clause, but insufficiently identified in the 
later. I think that the two clauses must be read together, and that 
possibly neither clause under the statute (as it was at the date 
of the will and at the date of the death) sufficiently identities. 
But, if the identification is sufficient, then I think that the two 
clauses must be sad together.

This may be so declared. Costs out of the estate.

Order accordingly.

BEAHAN v. NEVIN.

Ontario Supretne Court. Trial before Lennox, •/. June 5. 1913.

1. DAMAGES (8 III I—165)—ELEMENTS—FATAL ACCIDENTS AfT—FIXERAI.
EXPENSES.

The «mount paid for the funeral expense* of a child cannot In» taken 
into consideration as an element of damage in an action hv his par
ents, for his death, under the Ontario Fatal Accidents Act, 1 (Jeo. 
V. ch. 3.

2. Damages (8 III I-Id—1041 )—Me a hike of—Death oe child—Recovery
BY I1 Mil MS

$300 to the father and $230 to the mother was nward«*d n« damages 
under the Ontario Fatal Accidents Act. 1 <leo. V. eh. 33. for the death 
of a bright, clever boy seven years of agi», as the result of the negli 
gent operation of a motorcycle.

Action by Dennis Bvahan. on behalf of himself and wife, 
under the Fatal Accidents Act, to recover damages for the death 
of his son, William Beahan, a boy of eleven years, who was struck

I

ONT.

Middleton. J.

?; * ■
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by a motor bicycle ridden at a rapid rate along a street in Hu- 
city of Windsor by the defendant Gordon Nevin, against whom 
and his father, the defendant Frederick Nevin, the plaintiff 
charged culpable negligence.

F. 1). Davis, for the plaintiff.
T. (/. McHugh, for the defendant Frederick Nevin.
E. S. Wiglc, K.(\, for tin- defendant Gordon Nevin.

Lennox, J. :—On the 29th October, 1912. the defendant Gui
don Nevin was riding a motor bicycle in the city of Windsor, amt 
ran over and knocked down William Beahan, a son of the plain
tiff. The hoy was so seriously injured that he died within a few 
hours. The plaintiff is a labourer, and brings this action on 
behalf of himself and his wife, Ollie Beahan. William was a little 
over eleven years old at the time of the casualty. lie was a good 
boy, attended school, ran errands, was executing an errand ;it 
the time, and was strong, healthy, and clever.

Both parents swear that, they expected him to he of assist a un
to them, and in their position in life it is not unreasonable to 
expect that before long he would he earning money and con
tributing to the upkeep of the family. There are seven other 
children. The eldest is twenty-three, and is still living at home 
and, as I understand, the parents arc gainers by this.

The casualty was caused by the negligence and want of care 
of the defendant Gordon Nevin in riding the cycle. It was a dark 
night—he was running without a light, and in passing a vehicle 
he was running, as he says, twelve to fifteen miles an hour. He 
was almost able to stop as it was ; and, if he had slowed down in 
passing to the seven miles an hour limited by the statute, he 
would have been able to stop in time to avoid collision.

The measure ns well ns the basis of damages has Iwn very 
much discussed in our own Courts. It is said here that the 
funeral expenses amounted to $200. I am not at liberty to ta ki
th is into account.

Based upon a reasonable expectation of pecuniary benefit. I 
think a fair assessment of damages will he $5110; and there will 
be judgment against the defendant Gordon Nevin for this 
amount, with the costs of the action—$230 of this will belong 
to the mother, Ollie Beahan.

The action will be dismissed as against the defendant Frede
rick Nevin without costs.

Reference may be made to Thompson v. Trenton Electric and 
Water Power Co., 11 O.W.R. 1009; McKeown v. Toronto li. Co., 
Vi O.L.R. Ml; RicktHt v VtiUgt of MorUUU, 81 OJL i'1 
610; and article on Lord Campbell’s Act, 46 C.L.J. 1.

Judgment accordingly
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THE KING v. CANADIAN PACIFIC R CO
Exchequer Court of Canada, Audctte, J. January 22, 1913

1. PRINCIPAL AND AGENT (8 1H'—'20)—AGENT FOB CUSTOMS PURPOSES —
Defrauding Crown—Conversion of money furnished for pay
ment of duties—Liability of principal to Crown.

Where, without the knowledge of a railway eomjwny an agent ap
pointed by it under RXC. 1889, ell. 32, sec. 157, etc., for customs pur
poses, by a system of frauds in the under-payment to the Crown of 
customs duties converted to his own use moneys furnished by the com
pany for the payment of the rightful amount of duties, the company 
is answerable to the Crown upon the discovery of the fraud, for duties 
on all goods, which, by reason of the agent's fraud, were not declared 
or entered and the customs paid thereon, since the agent's acts in 
which the frauds were committed were within the scope of his employ-

[Lloyd v. (Sracc, [10121 A.C. 735; Hioekletby v. Temperance Per- 
manent Buildiny Society, 11895] A.C. 173; Fry v. Smellie, [1012] 3 
K.B. 205, specially referred to; Erb v. (LW.lt. Co., 5 Can. SC.H. 179; 
City Haul: v. Harbour Commixaioncra of Montreal, 1 LC.J. 288, dis
tinguished.]

2. Estoppel (8 HID—<13 )—Agency — Estoppel to deny—Scope of —
Clothing agent with full indicia of authority.

Where a railway company furnished its customs agent witb the 
necessary documents, including accepted cheques, for the payment of 
duties necessary to enter goods through the customs house, and the 
agent, by a system of frauds, was able to pass a large quantity of 
goods free of duty, receiving back from the customs officers, on the 
assumption that all Imposts hud been fully paid, the dillerenco lte 
tween the face of the cheques and the duty actually paid, which the 
agent converted to his own use. the company is estopped in an action 
by the Crown for the duties unpaid on goods so passed and not en
tered for duty from claiming that in accepting the money returned, 
lie was not acting within the scope of his employment.

I Fry v. Smellie, [1912] 3 K.B. 282 ; Whitcclinrcli V. Cavanayh, 
1902 v* 117 130; \. Bouverie, 11891] ■'< ( h. s_’ ; \. Once,

11912] A.C. 716, specially referred to; Brit ink Mutual Bankiny Co. v. 
Charmcood Forest It. Co., 1.8 Q.B.D. 714; Ituben V. <heat Finyall Con 
Holidated, [1996] AX'. 439, distinguished.]

3. Duties (8 1*—1 i—Action to recover unpaid—Returned change —
Effect of rule of customs house prohibiting making op change
FOR MORE THAN FIFTY CENTS.

An internal rule of a customs house prohibiting the cashier from 
furnishing change beyond fifty cents, is not a limitation of his auth
ority sufficient to relieve a company from liability for unpaid duties 
on goods entered fraudulently by its duly appointed customs agent, 
where the company furnished cheques for the correct amount of duties 
and the cashier returned to the agent, who converted it to his own 
use. the difference lietween the amount of the cheque and the duties 
actually paid, since the agent's authority was brmul enough to include 
the receipt of such moneys.

4. Evidence (8II L—34A)—Action for unpaid cuhttimb duties — Pay
ment—Onus to SHEW.

In an action -by the Crown to recover customs duties on goo«h not 
entered or declared, the onus rests upon the defendant to shew (Kiyment 
and full compliance with the requirements of the customs Act.

This war an information to recover the amount of certain 
customs duties alleged to lie due and owing by the defendant 
company to the Crown.
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The facts of the case are, briefly, as follows :—
One Hobbs was appointed agent of the defendant company 

for customs purposes, under a power of attorney in the usual 
form provided by the customs authorities, in conformity with 
the provisions of R.S. 1880, cli. 32. sec. 157 (t scq. Armed with 
this authority, Iloblm entered upon a career of fraud and de
ception whereby be succeeded in converting to bis own use ;i 
large sum of moneys entrusted to him by the defendant com
pany for the purpose of paying customs duties upon goods iin 
ported into Canada. Upon discovery of the frauds Hobbs was 
prosecuted, convicted, and sentenced to the penitentiary. The 
Crown then sought payment of the duties which were payable 
on the goods improperly passed through the customs by means
of the fraud of Hobbs.

The plan adopted by Ilobbs was simple in the extreme. As 
customs agent for the defendant company he was in possession 
of the invoices which had to be entered from time to time; and 
as required he obtained cheques for the duties payable on tilts 
invoices from the treasurer of the defendant. As a rule, h<- 
had to obtain a cheque for each invoice. He apparently saw. 
that if by the production and payment of the duties on one 
invoice he could pass the goods covered by two invoices, and 
cancel the manifest for the goods covered by the two invoices, 
that he would 1m* in possession of a cheque for which all appar
ent liability on the part of the defendant to the Crown hail 
disappeared and which he could, therefore, turn to his protit. 
The manifest having been cancelled, the Crown no longer had 
any claim for duties on the goods so far as its records would 
shew. So far as the records of the Crown would shew, the 
claim would have disappeared.

That appears to have been seen by Ilobbs—and as he was 
acting as customs attorney at this time for otlu*r importers, 
from whom he received remittances to pay duties, and as he 
found it possible to obtain refunds in cash, it is quite clear that 
it was a profitable system to him that he put in force.

IIis plan was, as the evidence shews, so far as the goods on 
schedule “A” are concerned, to prepare an entry covering a 
definite number of packages, and purporting to cancel a definite 
manifest for those packages ; and then to attach to the entry an 
invoice for the amount stated in the entry, as the value of tin* 
goods covered by the entry, but which in reality covered only a 
part of the goods contained in the packages entered, and to 
suppress the invoices for the balance of the goods. In that way 
he would have in his possession the cheques obtained from the 
defendant company for the duties payable on the other goods, 
and he could get these goods through without disclosing their 
existence in any way to the customs officers. The customs offi-
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vers would be ignorant of any liability with respect to the duty 
on the goods, and it would be possible for him to use the cheques 
for his own profit.

In regard to schedule “II,” the method adopted by Hobbs 
was somewhat different. Under sections 29 ct acq. of the Cus
toms Act, if an importer wishes to enter goods, and he has not 
the invoice in his possi*Nsion, lie is permitted, on making an a Ai
da vit to that effect that he has not the invoice, to make a sight 
entry declaring the value of the dutiable goods and on pay
ment of the amount of duty according to that declaration, the 
goods may be obtained.

As regards the goods shewn on sehedule “It,” Hobbs ap
parently took advantage of the provisions of these sections and 
made affidavits that the invoices were not in the possession of the 
defendant, and so passed the goods on sight entries. As a 
matter of fact the affidavits were false, la-cause it was proved 
that at the time the affidavits were made, the invoices were in 
the possession of the defendant.

The sight entries understated the dutiable value of the goods. 
The representation made by Hobbs with respect to the value 
in those sight entries was apparently accepted by the offieers of 
the customs as the value of the goods, they were apparently ac
cepted after the representation he made in the entries—and as 
appears in the cash book the amount shewn in the sight entries 
was the amount on which duty was collected. As a matter of 
fact Hobbs had obtained from the defendant a cheque for the 
duties payable on the real value, as shewn by the invoices. He 
therefore had in his possession a very much larger amount than 
he had represented to foe payable to the Crown—but he used it 
for some other purpose.

As regards the items on schedule “C,” the method adopted 
by Hobbs was again different. With regard to those goods, 
Hobbs did not conceal the fact of their importation or their 
value; but he concealed the fact that they were dutiable. It 
was a little variation. He represented that they were not sub 
ject to duties, and the entries shew that they were passed as 
free goods. The entries are free entries, and they appear in the 
customs’ cash l>ook as free entries also.

The case having been referred to Mr. Justice Audette, for 
enquiry and report whilst he was registrar of the Court, after 
his appointment to the Bench was continued before him in his 
judicial capacity under the provisions of ch. 21 of the Statutes 
of Canada, 1912 (2 (leo. V. ch. 21).

E. L. Ncwcombc, K.C., and A. Wainwright, K.C., for the 
plaintiff.

E. La finir, K.C., and ./. J. Crcclman, for the defendant.
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Au dette, J. :—This is an information exhibited by the At
torney-General of Canada, whereby, inter alia, it is sought to 
recover, from the defendant, certain customs duties alleged to 
be payable upon goods imported by them at the port of Montreal, 

Tiie^King between the month of January, 1904, and the month of Novem- 
Canadian ber, 1905. Set out in schedule "A" to the information is a list 
Pacific of the goods alleged to have been imported into Canada by the 

' °' defendant, during the above-mentioned period, without entry 
Audette, j. and without the payment of duties.

In schedule “B” to the said information is a list of dutiable 
goods alleged to have been imported and entered, during the 
same period, under certain fraudulent “sight entries,” accepted 
by the customs authorities upon the false representation that 
the invoices for the said goods could not be produced, resulting 
in a ease of undervaluation.

In schedule “C” to the said information is a list of the 
goods alleged to have been imported by the defendant, during 
the same period, and entered free, under the false representation 
by the defendant’s agent, that they were goods of “Canadian 
origin,” or goods imported for “manufacturing purposes."

The defendant, by its plea, admits, subject to certain modi
fications therein mentioned, the importation of the said goods 
mentioned in schedules “A,” “B” and “<?.” With respect to 
schedule “A,” defendant says it has imported and entered these 
goods and issued cheques to the order of the collector of cus
toms, representing the true duty thereon. These cheques the 
defendant alleges were handed to its customs agent for pay
ment, and that they have found their way into the hands of the 
Crown, having thereby discharged all liability on the part of the 
defendant. The defendant further denies any fraud and fraud
ulent representation with respect to schedules “B” and “C." 
With its plea the defendant has also paid into Court a certain 
amount to cover the duty on the bridge material, less the amount 
of the cheque already issued under circumstances which will lie 
hereafter referred to.

The question of the claim under the bonds has been re
moved from controversy. Evidence has been adduced on behalf 
of both parties with respect to the several transactions above 
mentioned. The defendant having, after some discussion, which 
is set out in the record of the proceedings, assumed the burden 
of proof.

Inasmuch as schedule “A” was composed of a great num
ber of items, evidence was restricted to a comparatively small 
number of them, sufficient to determine the question of liability 
involved in the ease.

The parties at this stage of the case, realizing that then1 was 
spread on the record ample evidence to establish in a general

CAN

Ex. C. 
1913
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way the various classes of fraud involved in the several items 
of schedule “A,” and that such evidence also adequately dis
closed the method pursued by the defendant’s customs agent in 
his fraudulent dealing with the documents and cheques handed 
to him by the railway company, filed the following consent :—

Inasmuch as the item» of ttie schedule ns to which the evidence ha» 
been taken and completed are thought to lie sufficiently representative of 
the remaining items »o far a* concerns any question affecting liability, the 
case shall now proceed to argument and tin il judgment, subject to appeal, 
as to defendant'» liability with respect to such items, the items as to 
which proof ha» not been made to lie subsequently adjusted as between 
the partie» upon the principles of liability determined by the ultimate 
judgment, with the right of further reference to the Court in case of 
difference, and judgment of the Court for the total amount, of the defen
dant'» liability a» so adjusted or found.

With the commendable object of still further shortening the 
evidence, the following admission by and between the parties was 
filed :—

CAN.

Ex. C 
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The parties admit for the purposes of this case only, under reserve of 
all objection» as to the relevancy of the facts submitted, that the defend
ant issued to its agent, Hobbs, cheques payable to the order of the collector 
of custom* sufficient to cover all the duties payable by the defendant dur
ing the period covered by this action, except as to the amounts which 
have been paid to plaintiff or into Court by the defendant herein. These 
cheques were used in the Rank of Montreal with moneys received for 
customs duties to buy drafts for the Receiver-General representing the 
amounts of customs duties actually received from day to day from all 
sources according to the entries made at the Montreal custom house, but 
certain of the entries made by or on behalf of defendant at customs during 
said period, as a result of manipulation ami alteration of documents, such 
as disclosed by the evidence of record, represented the amounts payable 
for custom» duties by defendant during said period to be less in the aggre
gate than the total amount of the said cheques or of the duties actually 
payable.

The further testimony which might lie adduced before the referee if 
proceeded with would be similar in character to that which has already 
been given as to the way in which the entries, cheques and goods and the 
clearance of the goods were dealt with, prepared, appropriated or effected.

While the facts of the ease, as a whole, are manifold and 
complex, yet the law of the case falls wholly within the well 
settled domain of principal and agent. For a proper under- 
stnnding of the material facts upon which a decision as to the 
liability of the defendant must, lie based, it will be well to ex
amine with some detail the method of operation of the defend
ant’s agent, Hobbs, in passing the goods in question through 
the customs.

The moment goods belonging to the defendants had arrived 
at the port of Montreal, some of the defendant’s employees 
would prepare the entries and all the necessary papers to pass
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the goods through the customs, and make a cheque for the true 
amount of the duty payable thereon. When completed these 
documents and cheques were handed over to the customs agent. 
David Hobbs, to enable him to pass the goods through the cus
toms, pay the duties and secure the delivery of the goods by 
means of a landing warrant, in the usual and ordinary way. 
It was not disputed at Bar that Ilobbs was the customs officer 
of the defendant charged with passing the goods through the 
customs and paying the duties thereon. Ilis appointment was 
made under the provisions of secs. 157 and 158 of the Revised 
Statutes of 1888, eh. 32 (now secs. 132 and 133 of R.S. 19011, 
ch. 48) in force at the time of the importation in question in this 
case. These two sections read as follows:—

157. Whenever any person makes application to an officer of tiro dia
toms to transact any business on behalf of any other person, such officer 
may require the person so applying to produce a written authority from 
the person on whose behalf the application is made, and in default of 
the production of such authority, may refuse to transact such business; 
and any act or thing done or performed by such agent, shall be binding 
upon the person by or on behalf of whom the same is done or performed, to 
all intents and purposes, as fully as if the act or thing had been done or 
performed by the principal.

158. Any attorney and agent duly thereunto authorized by a written 
instrument, which he shall deliver to and leave with the collector, may. 
in his said quality, validly make any entry, or execute any bond or other 
instrument required by this Act. and shall thereby bind his principal as 
effectually as if such principal had himself made such entry or executed 
such bond or other instrument, and may take the oath hereby required of 
a consignee or agent if he is cognizant of the facts therein averred; and 
any instrument appointing such attorney and agent shall be valid if it is in 
the form prescribed by the Minister of Customs.

The power of attorney under which Hobbs acted all through 
these transactions is filed herein as exhibit No. 1. and Robert 
S. White, the collector of customs of the port of Montreal, testi
fied, at p. 48 of his evidence, that it is the ordinary power of 
attorney used in such cases, printed forms of which are kept in 
his office and supplied to importers.

The power of attorney reads as follows:—
Dominion of Canada.

Appoint went of an attorney or agent.
Know all men by these presents that we have appointed and do 

hereby appoint David Ilobbs, of Montreal, to be our true and lawful at
torney and agent for us and in our name, to transact all business which 
we may have with the collector of the port of Montreal or relating to 
the department of the customs of the said port, and execute, sign, seal 
and deliver for us and in our name, all bonds, entries and other instru
ments in writing relating to any such business as aforesaid, hereby ratify
ing and confirming all that our said attorney and agent shall do in the lie- 
half aforesaid.
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In witness whereof we have signed tlie.se présents and sealed and de
livered the same as . . . act and deni at Montreal in the said Dom
inion, this eighth day of April, one thousand nine hundred and three.

Signed and sealed in presents1 of
« J. \V. Nicoll, .John Coriiktt (L.S.).

B. Barber, Foreign Freight Agent
for Canadian l*aeific Ug.

Now Hobbs, when receiving these documents and cheques, 
would go to the customs house and would, in some instances, 
deposit the cheques with the cashier before entering any goods. 
In some cases he deposited cheques to an amount covering as 
large a sum as $15,000. The cashier would keep a memo, of 
these cheques on separate lists or slips and hold them for safe 
keeping, not depositing them with his cash. In the meantime 
Ilobbs, having in his possession several invoices, would alter 
them to suit his fraudulent purpose. Hor instance, if lie had 
three cars of machinery, with an invoice for each car represent
ing $5,000—in all $15,000—he would alter the invoice for car 
No. 1, by shewing that the machinery mentioned in the invoice 
for that car, instead of being contained only in car No. 1, was 
contained in cars Nos. 1, 2 ami 3, ami would pass and enter the 
goods mentioned in the three cars as of the value contained in 
only one car, and a sum equal to that amount of the duties would 
be taken out of the total amount of cheques in the hands of the 
cashier to satisfy the duties apparently due thereon. Later on 
in the course of the day he would go to the cashier and ask him 
for cash, to be accounted for against the several cheques in his 
(the cashier’s) possession—i.c., the balance of the amount re
presented by the cheques; or, in other instances, lie would ask 
for a sum of $200 or $000 as the case may be, which in both of 
these cases he would pocket and keep for himself. Now Hobbs 
was also acting as customs agent for other commercial firms. 
He would at times pass and enter their goods, paying the duties 
thereon with some of the defendant’s cheques in the hands of 
the cashier, as already mentioned, and retain for himself the 
amount of the duties handed to him by these commercial firms. 
Meunier even says that sometimes he would pay the defendant’s 
customs duties with the cheques of some Toronto firms, and 
vice versa (p. 353).

IIis fraudulent devices were numerous and complex. It is 
pertinent to mention in dealing with these other firms he was 
able to pocket money, without obtaining change from the cus
toms house cashier. He would simply retain the moneys paid 
over by them for the purpose of passing their goods through the 
customs and use the defendant’s cheques for paying the duties.

Therefore, of the amount of the company’s cheques issued to 
pay the duties, it is obvious that the <’rown only obtained ami
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deposited to its credit the amount of the duties upon the goods 
actually entered. For the goods mentioned in the information, 
which were never declared or entered at the customs house it 
is equally obvious it was impossible for any amount to be credit 
ed to the Crown in the absence of any entry. It was impossible 
to make a remittance to the Crown unless there was an entry to 
cover the remittance, and it cannot be maintained that the 
Crown received the full benefit of these cheques.

In the case of schedule “BM Hobbs, availing himself of tin- 
provisions of sec. 39, R.S. 1886, cli. 32, would falsely represent 
that for want of the invoices, or for some other reason, he had to 
pass the goods on a bill of sight, he having authority to male. 
and making, the declaration required by the statute, whereby he 
would undervalue the goods and pay only part of the duty.

With respect to the items of schedule “C,” Iiobbs adopted 
a different method. Disclosing the nature of the goods, he would 
conceal the fact that they w'ere dutiable. Take, for instance, the 
item representing fire-brick—he would falsely represent that 
they were for manufacturing purposes and thus enter them free. 
The bridge material he would represent as scrap iron and also 
enter it free.

At the request of the Court, Mr. Blair, a customs officer, 
heard as a witness in the present ease, prepared a summary 
shewing cases illustrating some of the methods adopted by 
Hobbs, as the defendant’s customs attorney or agent. [The 
learned Judge here read the summary referred to.]

This statement contains specific references to the evidence 
and exhibits, and conveys a clear idea of the frauds involved in 
the case.

The effect of this lucid statement of the transactions of 
Iiobbs with his principals and the customs authorities, is to 
brand the transactions with ineradicable fraud. On the other 
hand it is established beyond controversy that the Canadian 
Pacific R. Co. as a body never had the remotest idea of passing 
any of these goods through the customs without paying tin- 
proper duties thereon—there is no suggestion of a dishonouring 
or disparaging kind made against them. lienee the question of 
liability must be approached upon that basis. Vpon that basis 
too, it must be inferred, that the Crown by its information is 
not asking for any penalties. The company, on the receipt of 
the invoices, prepared the necessary cheques for duty and 
handed them over to their agent for payment, but he managed 
to pocket part of the duties. There is no evidence that the de
fendant did, at any time, pay the duties otherwise than by 
cheque, but there was nothing in the law or in the power of at
torney to prevent them paying in cash. However, the goods 
could not be passed without paying the duties, and Iiobbs was 
specially authorized to pay the same.
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What is the substantial result of nil of these customs trans- CAN. 
actions conducted by Hobbs? Is it not obvious that through ys ^ 
Hobbs’ false and fraudulent dealings, offences for which he was 1(ll3
convicted and condemned to the penitentiary, the duties in (pies- -----
tion have not been paid to the customs but found their way into 1|,E K,xa 
tlmt convict’s pocket? The duties not having been paid, the Canadian 
indebtedness to the Crown remains unsatisfied. The refunds to Pacihc 
Hobbs are just as much refunds to the company as if the com- l{‘ Ca 
pany had been a private individual importing goods, who, in- Audette. j.
stead of paying an agent, had gone to the customs personally and 
paid his money or cheque and received his refund without any 
power of attorney. And these refunds must be a matter of 
every day occurrence at the customs, as few persons making 
entries would present the exact sum payable, hence the necessity 
for a certain amount of change being handed back to them by 
the customs people.

Under the circumstances, who is to bear the loss? That is 
the only question to be decided in the ultimate analysis of the 
case. Let ils first enquire what was Ilobbs’ authority under 
the power of attorney already referred to.

The trite maxim and rule of law for deciding whether a prin
cipal is civilly liable for the fraud of his agent is clearly laid 
down in such text-books as Bowstead's Law of Agency, 4th ed.,
T12-338, and Story on Agency, 9th ed., sees. 17, 18, 4.72 and 456.
The principal is civilly liable for fraud committed by his 
agent while acting within the scope and in the ordinary course of 
his employment, whether the result is or is not for the benefit 
of the principal. The same principle is recognized in the case 
recently decided by the House of Lords, in Lloyd v. Grace,
11912] A.C. 735, wherein Lord "" n says:—

I/ml Illackburn's view of the judgment in Harwich's Case requires no 
explanation. It is clear enough. After referring to Harwich's Case (L.R.

Ex. 259) he expresses himself ns follows (5 App. Cas., at p. 339) :
"I may here observe that one point there decided was that, in the old 
form» of English pleading, the fraud of the agent was described os the 
fraud of the principal, though innocent. This, no doubt, was a very tech
nical question”; anil then comes these important words: “The substantial 
point decided was, ns I think, that an innocent principal was civilly re
sponsible for the fraud of his authorized agent, acting within his authority, 
to the same extent as if it was his own fraud.”

That, my Lords, I think is the true principle. It is, I think, a mistake 
to qualify it by saving that.it only applies when the principal has pro
fited by the fraud. I think, too, that the expressions, “acting within his 
authority,” “acting in the course of his employment,” and the expression,
“acting within the scope of his agency” (which Story uses), as applied to 
an agent, speaking broadly, mean one and the same thing. What is meant 
by these expressions is not easy to define with exactitude. To the cir- 
cumstances of a particular case one may bo more appropriate than the 
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other. Whichever expression is used it must be construed liberally. In 
the case of Udell v. Atherton, 7 IT. & N. 172, at 19H. Martin, B„ stated 
question to be, “Was his (the agent's) situation such as to bring the i 
presentation he made within the scope of his authority!” In those pu- 
sages the true principle is, I think, to lie found.

It is quite clear in this case that the defendant did not auth
orize the fraudulent acts in question, but solemnly appointed 
Hobbs as its agent, and it must be answerable for the manner 
in which the agent has conducted himself in doing the business 
which it entrusted him to perform. The agent was empowered 
to enter these goods through the customs, and he did so, but in 
a fraudulent manner, which resulted in depriving the Dominion 
exchequer of its duties which are still remaining unsatisfied. 
Can it be reasonably contended that, because the cheques were 
handed by the principal to their agent to discharge the liability, 
that the Crown must lose the amount of the duties which, under 
the provisions of sec. 7 of R.S.C. 1886, ch. 32, constitute a debt 
due to Ilis Majesty ! In the revenue case of Cliquons Cham
pagne, 3 Wall. 114, it was also held that :—

Whatever is done by an agent, in reference to the business in which lie 
is at the time employed, and within the scope of his authority, is said or 
done by the principal, and may lie proved as well in a criminal as a civil 
case, in all resjiects, as if the principal were the actor and the speaker.

On the other hand, can it be contended that the agent in 
passing the goods through the customs—with or without fraud- 
won Id be acting beyond the scope of his power of attorneyÎ 
The answer must obviously be in the negative. He was doing 
the “class of acts” for which he had a mandate.

Of course principals do not authorize their agents to net 
wrongfully, and consequently frauds are beyond the scope oi 
the agent’s authority in the narrowest sense of which the ex
pression admits. Rut so narrow a sense would have the effect 
of enabling principals largely to avail themselves of the frauds 
of their agents, without suffering losses or incurring liabilities 
on account of them, and would be opposed as much to justice as 
to authority. A wider construction has been put upon the 
words. The best definition of it is found in Banvick v. Eny- 
lish Joint Stock Bank, L.R. 2 Ex. 2f>9, where it is stated that in 
all cases it may be said, as it was said here, that the principal 
had not authorized the act. It is true he had not authorized 
the particular act, but he has put the agent in his place to do 
that class of acts, and he must be answerable for the manner in 
which that agent has conducted himself in doing the business 
which it was the act of the principal to place him in : Lloyd 
v. Grace, [19121 A.C. 733.

It will be observed that the power of attorney gave Hold» 
power “to transact all business which we (the defendants) may
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have with the collector of the port of Montreal or relating to 
the department of customs of the said port, and to execute, 
sign, seal, and deliver for us (the defendants), and in our name, 
all bonds, entries and other instruments in writing relating to 
any such business as aforesaid.”

The language of this document is broad enough to cover all 
power and authority respecting the entry of the goods through 
the customs. The power of the agent covered the power to pay 
and the power to receive moneys relating to the business in 
question. The relation of principal and agent for the purpose 
of passing goods through the customs is recognized in the Cus
toms Act, and the power of acting therein is in the form pre
scribed by the Act.

Under the Interpretation Act, R.S.C. 10Ofi, eh. 1, see. 31. the 
word “power” is defined as follows :—

Whenever power is given to any person, oil per or functionary, to do 
or enforce the doing of any net or thing, all such powers shall lie under
stood to he also given ns are necessary to enable such person*, officer or 
functionary to do or enforce the doing of such net or thing.

Taking the matter at its worst, it has been proven and ad
mitted by both sides that Meunier, the cashier, had power to 
give change not exceeding the sum of fifty cents. Can it be con
tended that Hobbs had no power to take change to that amount 
or to anv amount ? The giving and taking of change must be a 
daily occurrence at the customs house.

In Storv on Agency. 9th ed„ secs. 17-18. the learned author 
considers the nature and extent of the authority which may V 
delegated to an agent. Tie observes :—

? V

1 UK KING

Canadian 
It.1 Ca

17. Tt is commonly divided into two sorts: (1) n special agency ; (2) 
a general agency. A special agency properly exists when there is a delega
tion of authority to do a single act; a general agence properly exists 
where there is a delegation to do all nets connected with a particular 
trade, business or employment. Thus, n person, who is authorized by his 
principal to execute a particular deed, or to sign a particular contract, or 
to purchase a particular parcel of merchandise, is a special agent. Hut a 
person who is authorized by his principal to execute all deeds, sign all 
contracts, or purchase all goods required in a particular trade, business 
or employment, is a general agent in that trade, business or employment.

18. A person is sometimes (although perhaps not with entire accuracy) 
called a general agent, who is not appointed with powers so general ns 
those above mentioned; but who has a general authority in regard to a 
particular object or thing, ns, for example, to buy and sell a particular 
parcel of goods, or to negotiate a particular note or bill; his agency not 
being limited in the buying or selling such goods, or negotiating such note 
or bill, to any particular mode of doing it.

Does not the power of attorney in question in this ease come 
within Judge Story’s definition of a general agency as applied
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to a particular business? Ilobbs was vested with general power 
and authority respecting anything to He done at the customs for 
the entry of the defendant’s goods. Of course in doing what he 
did fraudulently the agent was not following the instructions 
of his principal, but he was doing acts within the course of his 
employment ; and the authorities go as far as to say that 
even if a specific prohibition of the very act had been made and 
that the agent had transgressed it, the principal must be held 
liable : Story on Agency, sec. 452. The case of Collen v. Gard
ner, 21 Beavan 540, is also authority for the principle, 
that where a general authority is given to an agent, this implies 
a right to do all subordinate acts incident to, and necessary for, 
the execution of that authority, and if notice be not given that 
the authority is specially limited, the principal is bound.

Ilobbs committed frauds in carrying out one of the 44class 
of acts” which he was employed by his principal to do; and the 
fact that the principal reaps no benefit from the agent’s fraud 
has no effect on the principal’s liability. The true principle is 
that the principal has put the agent in his stead and place and 
he is acting for him.

In Story on Agency, 9th ed., the learned author states, in 
sec. 452

It is a gvnvriil doctrine of ln\v tlmt the principal is liable to third |tor- 
sons in a civil suit for frauds, deceits, concealments, misrepresentations 
torts, negligences, and other malfeasances or misfeasances or omissions of 
duty, of his agent, in the course of his employment, although the principal 
did not authorize, or justify, or participate, in or indeed know of such 
misconduct, or even if he forlaide the acts, or disapproved of them.

And again in sec. 456:—
Rut although the principal is thus liable for the torts and negligem-tM 

of his agent, yet we are to understand the doctrine with its just limita
tions. that the tort of negligence occurs in the course of the agency.

The defendant further contends that its agent had no 
power to receive money in change as he did, and that the 
customs house cashier had only the power to give change up to 
the sum of fifty cents. We find in the collector’s (Mr. White’s) 
evidence that there existed at no time departmental regulations 
forbidding the cashier from handing back change; but that from 
January, 1902 to 1907, he (Mr. White) had issued instructions 
in the customs house at Montreal, forbidding the return of 
change over the counter in any amount exceeding fifty cents 
any larger refund having to be made the following day by a 
cheque to the importer. That was a matter of internal adminis
tration in the customs house and was subsequently reformed by 
the Department at Ottawa. There was no statutory power for 
it. The practice prevailing now since 1907, is to give over the 
counter whatever change is due. In view of these facts can it l>e
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seriously contended by the defendant that the fraud of their 
agent was assisted and facilitated by an officer of the Crown, 
namely, the cashier of the customs house, who was exceeding his 
power and authority in making refunds to Hobbs? The ques
tion was mooted at Bar that the customs cashier was an accom
plice in the frauds perpetrated by Ilobbs, but the evidence 
failed to disclose this fact, and as fraud is not to be presumed, 
it cannot be considered. The violation of this rule of internal 
administration in the customs house would not amount to such 
a breach of duty as would give rise to any liability on the part 
of the Crown, particularly in view of the law of the prerogative 
that the Crown is not bound by the laches of its officers. And 
so far as the defendant is concerned, Ilobbs had power to re
ceive fifty cents in change, surely the scope of his power and 
authority would allow him also to receive one dollar, or any 
amount on behalf of the defendant. Then the refunds are 
really refunds made to the defendant although the company 
never received any benefit from them by reason of the fraud of 
its agent. The money refunded was money that belonged to 
the Crown and taken from the customs till. The substantial re
sult being that the amount of the accepted cheque, which event
ually went to the credit of the Crown, was made equal to the 
amount of the duty due upon the goods actually declared, by re
ducing the amount of that cheque by the amount of the refund, 
made in actual cash, belonging to the Crown.

Let us suppose the company, instead of paying by accepted 
cheques, had given its agents bank-notes, can it seriously be con
tended that, with the power of attorney above referred to, th • 
agent had no power to receive any change ? Had the agent given 
a bank note of $100 in payment of $50.75 of duties, could it be 
successfully contended that he had no power to receive the dif
ference in change. i.c.t $40.25? Putting the question is to an
swer it. The agent had full power to transact and do “all busi
ness’’ respecting the entries at the eustoms.

Hobbs was given all the necessary documents to pass and 
enter the company’s goods through the customs, including the 
accepted cheques to pay the duties, and it is with these docu
ments that he approaches the customs official. Thus he was en
trusted by the defendant with full indicia of title enabling him 
so to act. The principal cannot be heard to say there is limit to 
the authority given. If the indicia of title are apparently co
extensive with the authority claimed there is nothing to suggest 
any limit : Fry v. Smellie, | 1912] 3 K.B. 282, 301.

The customs house cashier believed Hobbs’ statement (and 
his evidence did not disclose any participation by him in these 
frauds) and he acted accordingly, returning balances of cheques 
on the faith of Hobbs’ representations, treating and believing 
him as having full authority to deal with such moneys.
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cannot he heard to say that there is a limit on the authority so
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given;Fry v. Smcllie, [1912] 3 K.H. 282,301. The company is 
«•stopped from saying that while their agent had authority to

iCanadian

R.'ro.C
pass the entries and to pay the duties, he had none to ree«-iw 
change if any there was. It is so estopped hv repn-smitation as 
referred to in Whitcchunh v. Cavanayh, [1902| A.C. 117, 130.

A'idcttc, J. wherein Lord Macnaghten says that “is a very old head of 
equity.” See also Low v. Mouvcric, [1891] 3 Ch. 82.

Then this is a ease arising in the Province of Quebec. What 
is the law of agency in that ProvinceT We find the principles 
of the law of agency very clearly defined in the iron framework 
of the Civil Code of the Province, ajnl the provisions pertinent 
to the questions arising herein are set out in the following art
icles

Art. 1704. The mandatary ran <1<> nothing Iwyoml the authority given or 
implied by the mandate. He may do all actn irhich arc incidental to nuch 
authority anil ncccsnary for the execution of the mandate.

Art. 1715. The mandatary acting in the name of the mandator an-l 
within the bound* of the mamlate i* not [«crtonnlly liable to third per- 
sons with whom be contract*.

And again art. 1727 :—
The mandator i* bound in favour of third permn# for all the act* of 

hi* mandatary, done in the execution and within the power* of the man
date.

The doctrine embodied in the above articles of the Coile was 
also recently reviewed by tin* House of Lonls in Lloyd v. (into, 
Smith <V Co., [19121 A.C. 716. That Court expressed tin* op
inion that the language of Mr. Justice Willes in Marwick v. Eny- 
Unit Joint Stock Hank, 16 L.T. Rep., 41 L.R. 2 Ex. 259, had 
been misunderstood, and that that ease was not an authority 
for the proposition that a master was not liable for the wrong 
of his s«-rvant or agent committed in the course of his service, 
if it were not committed for the master's benefit. They stated 
the true principle to Is* that a principal is liable for the act of 
his agent in the course of his employment, whether he is acting 
for the benefit of his principal or not. In this they dissented 
from the dicta of Lor«l Bowen in Mrilisli Mutual Haukiny 
t'oui pan y v. Cham wood Forent It. Co., 57 L.T.R. 833, 18 Q.lt.l). 
714, ami of Lord Davey in Itubcn v. final Finyall Consolidat'd, 
95 L.T. Rep. 214, [1906] A.C. 439.

This decision of the House of Lords in the ease of Lloyd v. 
Grace, Smith cl* Co., |1912] A.C. 718, affirms the view taken by 
Mr. Justice Quain of the decision in Marwick v. Knylish Jo id 
Stock Mank, 16 L.T. Rep. 461, L.R. 2 Ex. 259, in Swift v. Winhr- 
botham, 28 L.T.R. 339, L.R. 8 Q.B. 244, that is to say, pro-
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vidcd that the agent’s fraud is committed in carrying out one 
of the “class of acts” which his principal employs him to do, 
the principal is liable; and the fact that the principal reaps no 
benefit from the agent’s fraud has no effect on tin* liability.

Lord Macnaghten, in Lloyd v. (iracc, [1912] A.C. 738, 
says ;—

The only dilTercmv. in my opinion. tietween the c«*»» where 
the principal receive* the Inmellt of the fruinl. and the ca*e where 
he does not, is that in the latter ca»e tlie principal is liable for the wrong 
done to the person defrauded by his agent acting within the scope of his 
agency; in the former ease lie i* liable on that, ground and also on the 
ground that by taking the Ix-neflt he has adopted the act of hi* agent; he 
cannot approbate and reprobate.
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Tlie English law ami the law of the Province of Quebec arc 
practically identical upon the question of agency or mandate. 
Is not also, in the result, tin» present case an instance of the ap- 

of the rule that when one of two innocent persons must 
suffer, the person who renders it possible for the wrongdoer to 
do the wrong, by reason of the trust he reposed in the wrong
doer, must suffer rather than the person who suffers from the 
agent having that opportunity? The person who, by trusting 
the agent, makes his fraud possible, is to suffer rather than the 
person who has no relation to the agent. See Lord 's
judgment in Brocklcsby v. Tempt ranci Permanent liuild ny 
Society, [1895] A.C1. 173, and Fry v. Smcllie, [1912) 3 K.B. 
282, at 295.

The Crown, relying on see. 167, eh. 32, R.S. 1886, as amend
ed by 51 Viet. eh. 14, see. 43, and 52 Viet. eh. 14. see. 13 (now 
see. 264, R.S. 1906, eh. 48) contends rightly that the burden of 
proof that tin» proper duties payable upon the goods mentioned 
in the information have lieen paid and that all the requirements 
of the Customs Act with regard to the entry of these goods have 
bien complied with and fulfilled—lies upon the defendant com
pany, whose duty it was to comply with and fulfil the same.

It is found for the purpose of this case, that the duties claim
ed upon the goods in herein, with the exception of the
pay since the beginning of the action, which will be
adjusted after the question of liability has been finally deter
mined, have not been paid or satisfied. On this branch of the 
ease it is contended, that it is not a question of agency, as to 
whether a principal directed his agent to do a given thing which 
the latter did not do; but the question is that the goods of the 
defendant were passed through the customs without being en
tered or declared, and the defendant, whether it had an agent 
to do this class of work or not, is liable for thetluties remaining 
actually unpaid upon the good* which were so fraudulently 
passed through the Customs. The onus is upon the defendant

2833

291486

77
01326254



696

CAN.

Ex. (\
1913

The King

Van AMAN

itVco.0

Dominion Law Reports. 111 D.L.R.

to shew the duties were paid; failing to do so it is liable under 
the above mentioned sec. 167.

The plaintiff cited in support of this contention the case of 
II < ml ricks v. Srltmidt, 68 Fed. Rep. 425, wherein the head no tu 
reads as follows;—

hi to a single consignment of good* covered by a single entry,
the lien of the government for |iuyment of the whole duties attaches to 
each ami every part thereof; and where the whole consignment is waif 
housed under bond, and part* of it are fraudulently withdrawn without 
payment of duties, the collector is entitled to hold the remainder until 
the duties on the entire consignment are paid, and is not hound to »ui 
render the same upon tender of Uic amount of duties payable upon that 
part alone.

To constitute a payment of duties upon any particular consignment 
goods, theie must ho an intent, both on the part of the importer* and of 
the collector, to apply the money to that consignment. Ikdd, therefore, 
that where a cheque was given by the importer* to an employee with dir 
ection* to pay the duties upon a particular consignment, but he absconded 
with the same, and it afterward* came into the hands of the collector, and 
was applied by him to the payment of duties upon a different importation, 
this was not a payment of the duties upon the former consignment.

The (lefciuhtnt cited, on the fpicstion of agency, the caw of 
Krb v. Q.W.R. Co., 5 Can. S.C.R. 179, but this case must In* 
distinguished from the present one, inasmuch as the fraud was 
committed by a member of the firm benefiting by the fraud. 
This is what Ritchie, C.J., says, at page 189 of that case:—

I fail to see how such wilful fraud committed by T. Brown A Co. through 
their partner Carruthers, on plaintiffs, with whom they were dealing, can 
be considered an act within Carruthers' agency.

The defendants further cited the case of the City Hank \. 
Harbour Commrs. of Montreal, 1 L.C.J. 288, hut there is hardly 
any analogy between that case and the present one. However, 
as has already been said, the authorities upon this subject have 
been recently clearly and ably disentangled and reviewed up 
to the present date by the House of Lords, the highest tribunal 
in the kingdom, in the leading ease of Lloyd v. Grace, Smith d 
Co., 11912] A.C. 738, and this Court is hound to follow that 
ease.

There will lie judgment in favour of the plaintiff for the 
amount of the duties due upon the goods mentioned in tin- in
formation herein, subject, however, to the payments made on 
account since the institution of the action. Failing to agree in 
the adjustment of the amount actually recoverable against the 
defendants, the parties will have leave to apply to the Court for 
further directions upon these matters. The whole with cost* in 
favour of the pontiff.

Judgment for the Crou n.
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Ontario Supreme Court ( Appellate Itirisinn). Harrow, Madurai. II. M. R. C.
Meredith, Mayer, awl IIallying, JJ..X. January 27, 1913. jq13

1. New trial (8 HI U—16)—Verdict — Ultimate negligence—Surnci-
KNOT OF FINDINOB TO SUSTAIN*.

In a personal injury action arising from n street car colliding with 
a rig where the findings of the jury were in effect that the negligence 
of the defendants’ motorman and that of the plaintiff were concurrent 
and simultaneous negligence of similar character by lioth parties and 
that there was not any new negligent act by the defendant in addi
tion to its first act of negligence, verdict was properly for the defen- 
dint and will not in that respect lie disturbed.

[Herron V. Toronto H. Co. (No. 1), <( D.LR. 215, reversed.]
2. Negligence (8 I A—3)—As basis of action—Concurrent negligence.

In an action of negligence, a plaintiff, whose want of care was a 
direct and effective contributory cause of the injury compl lined of. 
cannot recover, however clearly it may he established that, but for the 
defendants’ earlier or concurrent negligence, the mishap, in which the 
injury was received, would not have occurred.

[Ilcrrun V. Toronto It. Co. (No. 1). (I D.LR. 215. reversed.]
3. Street railways (| 11IC—«)—Collision with vehicle—Ultimate

NEGLIGENCE.

In a personal injury action arising from a street car colliding with 
a rig, where lioth the plaintiff and the defendants' motorman were 
guilty of negligence, each in not seeing the danger and avoiding the 
injury of a collision, if it appears tint when the motorman first saw 
the impending danger it was too late to prevent the injury, the plain
tiff’s action fails.

[Herron V. Toronto It. Co. (No. 1). 0 D.LR. 215, reversed.]
4. New trial (81II H—15)—Jury finding»—Uncertainty—Curing of

CONTRADICTORY WRITTEN ANSWERS, BY VERBAL CORRECTION IN OPEN

Where a jury’s original written findings of answers to questions 
submitted are Inconsistent, and. in un answer to an enquiry by the 
trial judge, the jury orally explains and harmonizes the various an- 
*\vers in open court, the result from this course is. that the earlier 
written findings are displaced pro tanto by the final verbal findings, 
and the inconsistency of the findings may "thereby lie cured.

[Herron v. Toronto It. Co. (No. 1). 0 D.LR. 215, reversed.]

Action by William Alfred Ilerron for damages for personal Statement 
injuries sustained by him in a collision between one of the de- 
fendants ’ electric at reel cars and a vehicle in which the plaintiff 
was driving, at the junction of Margueretta and Dundas streets, 
in the city of Toronto.

t'pon the answers of the jury to questions submitted to them,
Meredith, C.J.C.P., before whom the action was tried had 
directed judgment to be entered for the defendants, dismissing 
the action with costs; and from that judgment the plaintiff ap
pealed to a Divisional Court of the High Court of Justice, which 
allowed the appeal and ordered a new trial : Ilerron V. Toronto 
It- f'o. (No. 1), 6 D.L.K. 215, 28 O.L.R. 59, 14 Can. By. Cas.
124.
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ONT. The jury’s answers to the questions were ns follows:—
sTc!
1913

“Q. 1. Was the motorman guilty of negligence? A. Yes. 
“Q. 2. If so, of what negligence? A. By not applying the 

brakes when he first noticed the plaintiff heading across tin1
Herron

Toronto 
R. Co.

tracks.
“(J. 3. Could the plaintiff, by the exercise of reasonable care, 

have avoided the accident? A. Yes.
Statement “Q. 4. If he could, in what respect was he negligent? A. 

in not seeing he had sufficient time to cross to the north side of 
the tracks in safety.

“Q. 5. Was the accident caused (a) by the negligence of the 
motorman? (b) or by the negligence of the plaintiff? (c) or 
by the negligence of both? A. Both.

“Q. G. Could the motorman, after he saw the plaintiff was 
about to drive across the tracks, by the exercise of reasonable 
care, have avoided the accident? A. No.

“Q. 7. If he could, of what negligence was he guilty? A. In 
waiting until too late before applying the brakes.

“Q. 8. At what sum do you assess the plaintiff’s damages? 
A. $800.”

Ills Lordship: Your answer to the 6th is inconsistent with the 
answer to the 7th.

Mr. Dewart (counsel for the defendants) : I submit not.
Ills Lordship: Plainly so. You find they are both guilty of 

negligence, and you find that the motorman was guilty in waiting 
till too late before applying the brakes. Now what does that 
mean in connection with 6?

Foreman of the Jpry: He was too near to the man in the rig 
to stop to avoid the accident.

Ills Lordship: Then why do you say that he was negligent in 
waiting until too late before applying the brakes? One or other 
of those answers is wrong, it strikes me, or they are inconsistent 
with one another. Now, what is it you mean? Just state gener
ally what idea you have in all these answers. Just state gener
ally what you think was the position of the parties and the 
negligence of both.

Foreman: According to the evidence, he had not a chance to 
do anything but what he did.

Ills Lordship: Then you should have answered this 7th ques
tion—you should not have answered the way you did—“he was 
negligent in not applying the brakes”—because that means that, 
after he became aware that the plaintiff was in danger, he might 
have avoided the accident by putting on the brakes or by doing 
something. Is that what you mean, or do you mean the contrary?

Foreman: We mean the contrary—that he could not lmvc 
done it in the time.

His Lordship: Then your 7th answer should be struck ont. 
Now, which of these answers is to be taken ns correct?



11 D.L.R.) Herron v. Toronto R. Co.

Foreman : X\ e said he could not have avoided the accident 
when he noticed it.

Ills Lordship : Then the answer to the 7th should be struck 
out; because you say, in effect, that he could have avoided the 
accident if he had not waited until too late. I think you had 
better go hack, consider it, and come back again. And make sure 
what you really mean.

The jury then retire, and after some time return again to the 
court-room.

His Lordship; The only change is taking out the answer to 7. 
What you say in effect is, that both these people were to blame, 
and that the motorman. after he saw that the plaintiff was in 
danger, could not have stopped his car That is the effect of itf

The Foreman : Yes.
His Lordship: Mr. MacGregor, I must endorse the record dis

missing this action. The jury have been rather friendly to the 
street railway company. I cannot help it.

Mr. MacGregor asks for a stay.
Ills Lordship: I had not observed that the jury had struck 

out the “no” in answer to the 6th question. But I have asked 
them if their idea was. that the motorman. after he saw the posi
tion in which the plaintiff was, could not, by the exercise of 
reasonable care, have prevented the accident. They said that was 
their view. I will give you a stay.

The defendants appealed to the Court of Appeal from the 
order of the Divisional Court.

The appeal was allowed and the action dismissed.
//. II. Dewart, K.C., for the defendants. The evidence shewed 

that the plaintiff, in crossing Dundas street as he did, was violat
ing the city by-law with reference to the direction that traffic 
should take ; and, therefore, ?oming from a point and in a direc
tion from which the motorman would not expect him. The 
plaintiff also, by driving ns he did, failed to face the approaching 
car, which would have enabled him to appreciate any impending 
danger. The breach of this by-law clearly contributed to the 
happening of the accident. The finding of the jury was a find
ing of contributory negligence, and against any suggestion of 
ultimate negligence on the part of the motorman. This finding 
should not be disturbed. The finding of the jury that the motor- 
man’s negligence consisted in not applying the brakes when he 
first noticed the plaintiff, negatives all other grounds as to sound
ing the gong, etc., which were urged by the plaintiff and laid 
before the jury in the charge of the learned trial Judge: .1/c- 
Craw v. Toronto It. IV. Co (1908). 18 O.L.R. 154. The judg
ment of Riddell, J., in the Divisional Court, is right and should 
he upheld: Jones v. Toronto and York Itatlial It. IV. Co., 25 
O.L.R. 158.
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0NT Alexander MacGregor, for the plaintiff. The jury’s findings
sTc. establish a conclusive case of actionable negligence sufficient to 
1013 entitle the respondent to recover : Toronto It. IV. Co. v. Gosmll
----- (1895), 24 S.C.R. 5.82; Halifax Electric Tramway Co. v. he,lit

Hkimion f 1900), 30 S.C.U. 256; Milligan v. Toronto U.IV. Co. (19081. 17
Toronto O.L.R. 530; Toronto R.W. Co. v. King, [1908] A.C. 260. In 

K* Co‘ particular, the jury intended that their answer to question 
Argument - should refer to the third ground of negligence put to the jury 

by the trial .Judge; and that negligence was sulwequent to any 
alleged negligence of the plaintiff. There was, as the charge 
clearly indicates, and as the Divisional Court specially held, 
ample evidence warranting a verdict for the plaintiff. The 
plaintiff is, at least, entitled to the new trial directed by the 
Divisional Court : JIanly v. Michigan Central R.W. Co. (19i>7 . 
13 O.L.R. 560; Cobban v. Canadian Pacific Ii.W. Co. (1895), 
26 O.R. 732; Hinslcy v. London Street R.W. Co. (1907), 10 
O.L.R. 350; Brenner x. Toronto R.W. Co. (1907), 15 O.L.R. 195, 
per Osler, J.A., at p. 198 ; London Street R.W. Co. v. Brown 
(1901), 31 S.C.R. 642, at p. 651 ; Jones v. Canadian Pacific RAY. 
Co. (1912), 3 O.W.N. 1404. A second court of appeal will not 
interfere with a conclusion on the facts successively reached by 
the trial Judge and a Divisional Court : Grand Trunk R.W. Co. 
v. Wecgar (1894), 23 S.C.R. 422. There was not, as the appel
lants contend, clear and ample evidence for the finding by the 
jury of contributory negligence of the respondent: Rowan v. 
Toronto R.W. Co. (1899), 29 S.C.R. 717; The Bernina (1887), 
12 P.D. 68, at i'. 63; WàkeUn v. London and Smith u 
R.W. Co. (1886), 12 App. Cas. 41; Dublin Wicklow and Wi - 
ford R.W. Co. x. Slattery (1878), 3 App. Cas. 1155; Grand 
Trunk R.W. Co. x. llaincr (1905), 36 S.C.R. 180, per Davies. J.. 
at p. 186, citing Barry R.W. Co. x. White (1901), 17 Times L.R. 
644; Wallingford v. Ottawa Electric R.W. Co. (1907), 14 O.L.R. 
383. It is not open to the appellants to set up the plaintiff’s 
alleged violation of a city traffic by-law ; for “the rule of the 
road docs not apply as between a street car and a waggon:” 
per Armour, C.J.O., in Balfour v. Toronto R.W. Co. (1901), 5 
O.L.R. 735, at p. 739, citing Booth’s Street Railway Law, sec. 
302. Such by-law, even if it does apply, was not properly proved 
at the trial. Further, as the plaintiff was going north when 
struck, he had, under the very by-law invoked, the right of way 
over the west-bound car that ran him down, and any alleged 
violation of that by-law, by reason of the plaintiff facing west, 
instead of east, was over when the collision occurred. The case 
of McGraw v. Toronto R.W. Co., 18 O.Tj.R. 154, cited by the 
appellants, is clearly distinguished from the present case. There, 
ns in all other eases where the rule in Andreas x. Canadian 
Pacific R.W. Co. (1905), 37 S.C.R. 1. has been applied, the 
plaintiff's evidence was very weak. Here, there was misdirec-
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tion to the jury on the evidence as to whether or not the gong 
was rung; and this misdirection, which, of itself, is a ground for 
new trial: Turner v. Burns (189:1), 24 O.R. 28; was promptly 
objected to by the plaintiff’s counsel, but such objection was 
overruled. It would be doing the injustice that Garrow, J.A., 
stated, in the McGraw ease, should not be done, if the rule in 
Andreas v. Canadian Pacific RAY. Co. were applied here. 
There was, too, misdirection by the learned trial Judge on the 
law as to the motorman’s duty, in this remark: “He is in duty 
bound, as soon as he discovers that a man has placed himself 
in danger, to try to avoid injury to him in every way that is 
practicable, with the appliances at his command.” All reference 
to the motorman’s duty to be on the look-out is omitted. This 
same omission can be traced all through the charge. There is 
no direction whatever for the jury ns to what the motorman, in 
course of a reasonable look-out, ought to have seen. Viewing 
the evidence in the light of the criterion proposed by Garrow, 
J.A., in Jones v. Toronto and York Radial RAY. Co., 25 O.L.R. 
158 (which Riddell, J., applies in his dissenting judgment in 
this case), the plaintiff is entitled to recover.

De wart, in reply.

January 27, 1913. Meredith, J.A.j—Unless the general rule 
that a verdict once found ought to stand is to be modified so as 
to except a verdict for the defendants in such a case ns this, the 
verdict in this case ought to stand—a second trial ought to be 
out of the question.

It would be very hard to put in plainer words than the 
words which were used in this case, the final, and second time 
carefully considered, findings of the jury, which I shall now 
read :—

The jury then retire, and after some time return again to 
the court-room.

His Lordship : The only change is taking out the answer 
to 7. What you say in effect is, that both these people were to 
blame, and that the motorman, after he saw that the plaintiff was 
in danger, could not have stopped his car. That is the effect 
of it!

Tiie Foreman : Yes.
The same thing too was made equally plain before they were 

sent out a second time. My excuse for taking up the time needed 
in reading the account of it, too, lies in the fact that a new trial 
has been granted, because “what took place . . . with 
reference to their”—the jury’s—“answers . . . leaves it 
uncertain . . . ns to what they meant.”

That which I have read, and this which I now read, is what 
took place:—
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Ills Lordship : Your answer to the 6th is inconsistent with 
the answer to the 7th.

Mr. Dewart : I submit not.
Ills Lordship : Plainly so. You find they are both guilty 

of negligence, and you find that the motorman was guilty in 
waiting till too late before applying the brakes. Now what does 
that mean in connection with 6?

“Foreman of Jury : He was too near to the man in the rig 
to stop to avoid the accident.

Ills Lordship: Then why do you say that he was negligent 
in waiting until too late before applying the brakes? One or 
other of those answers is wrong, it strikes me, or they arc in
consistent with one another. Now, what is it you mean? Just 
state generally what idea you have in all these answers. Just 
state generally what you think was the position of the parties 
and the negligence of both.

Foreman : According to the evidence, he had not a chance 
to do anything but what he did.

Ills Lordship: Then you should have answered this 7th 
question—you should not have answered the way you did- -‘ lie 
was negligent in not applying the brakes”—because that humus 
that, after he became aware that the plaintiff was in danger, he 
might have avoided the accident by putting on the brakes or to- 
doing something. Is that what you mean, or do you mean the 
contrary?

Foreman : We mean the contrary—that he could not have 
done it in the time.

His Lordship: Then your 7th answer should be struck out. 
Now, which of these answers is to be taken as correct?

Foreman : We said he could not have avoided the accident 
when he noticed it.

Ills Lordship : Then the answer to the 7th should be struck 
out ; because you say, in effect, that he could have avoided the 
accident if he had not waited until too late. I think you had 
better go back, consider it, and come back again. And make 
sure what you really mean.

The word “no” in the answer to the sixth question has been 
erased, and it may be that was done by the jury when they went 
back to reconsider their verdict ; but how could that, in view of 
all that was said in open court as to their findings, be any sort 
of excuse for any sort of misunderstanding of their meaning, 
and for declining to give full effect to it? To contend that the 
jury have not sufficiently expressed their mind on this question 
would, to my mind, be but useless, tiresome quibbling.

We know beyond peradventure what the actual findings of 
the jury were ; and, knowing that, it is our obvious duty to give 
effect to them, as was done at the trial, unless they are shewn
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to be insufficient to support the judgment directed, there, to be 
entered in the defendants’ favour.

Both were guilty of negligence, each in not seeing and avoid
ing the danger and the injury it might cause the other ; and, 
when the motorman first saw the danger the plaintiff’s own 
negligence put him in, it was too late to prevent the injury.

In these circumstances, how can there be any but the one 
result—dismissal of the action Î

Two things are suggested as creating difficulties: (1) that 
the question of ultimate negligence was not properly dealt with 
at the trial; and (2) that the answer to the second question 
is inconsistent with the final findings.

In regard to the first point, it is said that the jury should 
have been required to find, not whether, after seeing the danger, 
the motorman could have avoided the injury, but whether, after 
lie should have seen it, he might.

This contention seems to me not only to be erroneous but to 
lie based upon a misconception of the facts of the ease, as, in 
like manner, is the second intention. The findings, when the 
real facts are looked at, are ei.tircly consistent and right in law, 
as well as in fact. When the » îotorman first saw, or might have 
seen, the plaintiff, there was no reason why he should expect 
that the man would negligently run into danger and possible 
death ; it is not ordinarily a motorman’s duty to stop his car at 
the sight of every one coming towards the tracks; if it were, he 
would never get on; under ordinary circumstances, he may act 
as if the on-comer will not put himself, as well as the motorman 
and all those upon the car, in needless jeopardy. When the 
motorman saw that the plaintiff was negligently going on, so 
that a collision was probable, a new duty arose, but it was then, 
as the jury have found, too late to prevent the injury by any
thing he could do. The jury, in their first finding, said that the 
motorman, when he first saw the plaintiff driving towards the 
tracks, should have applied the brakes, though there was noth
ing to indicate danger, nothing to indicate that he would not let 
the ear pass before attempting to cross if he were really going 
to cross ; and so there was no apparent danger until a Inter 
moment, when it was too late.

On what principle, or with what logic, can it he contended 
that ultimate negligence in such a case ns this can be something 
prior to knowledge of the danger!

It is a motorman’s primary duty to lie upon the look
out for persons who may possibly put themselves in danger, 
and to warn them by sounding the gong; and when, in the ex
tremely few, comparatively, cases that that proves ineffectual and 
danger is apparent, a new duty arises, a duty to avoid injury 
to a negligent person or even a trespasser, in thase circumstances,
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if reasonable efforts can prevent it. The duty to have the ear 
under control, to apply the brakes as a general measure of pre
caution, was a part of the motorman’s first duty; and his failure 
to do that was set off by the plaintiff’s neglect of his primary 
duty to do the same thing with himself and his horse and earring. : 
as well as to keep a look-out and keep out of harm’s way. Just us 
soon as the motonnan could have seen the plaintiff, the plaintiff 
could have seen the car; it was quite as much the primary duty of 
the one as of the other to see the danger at the earliest moment 
possible, and not only to see tile danger, but, each before that, to 
see the vehicle of the other and to take all reasonable means to 
avoid a collision ; this was all the primary duty of each ; for
getting these things is largely accountable for a supposed hazi
ness on the subject of ultimate negligence.

Ultimate negligence was very properly negatived in this case 
by the jury, in the plainest and most unmistakable language, 
and there is no inconsistency in the findings; whilst, if there had 
been, the earlier written findings must, of course, have been dis
placed by the final verbal findings.

I would allow the appeal, and restore the judgment at the 
trial.

Magee, J.A. :—The jury have not found that there was any 
original excessive speed of the defendants’ street car or any 
failure to give warning. The only negligence of the defendants' 
motorman that the jury have found, in any of their original or 
ultimate written answers, or in any of the verbal answers or 
statements of their foreman, is that mentioned in the answer to 
the second question, and that mentioned in the original answer, 
which they have struck out, to the 7th question.

To the 2nd question they answered that he was negligent 
“in not applying the brakes when he first noticed the plaintiff 
heading across the tracks.”

To the 7th question their answer, subsequently struck out, 
was that he was guilty of negligence “in waiting until ton late 
before applying brakes.”

Leaving out of consideration all other charges of negligence 
ns being in effect negatived by the jury, and confining oneself 
to the application of brakes, there were two periods at which, 
according to the evidence for the plaintiff, there would la- negli
gence of the motorman. One would he at or after the moment 
when the motorman first actually saw or could have seen the 
plaintiff heading in such a direction as indicated his intention 
to cross the tracks. The other would he the later time, when he 
could see that the plaintiff was actually a lout to drive across tin 
north track.

At the first period, it would be the motorman’» duty to
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approach with care, as lie could not know that the plaintiff 
would not stop or change his course before crossing, and to 
apply the brakes so ns to have his car under reasonable control 
until it became reasonably clear that the plaintiff was likely to 
attempt to cross.

The defendants do not attempt to shew that the motorman 
did not see the plaintiff as soon as the east-bound car passed 
and made it possible for the plaintiff to be seen by the motor- 
man ; and, so far as appears, no obstacle intervened, nor was 
the motorman’s attention diverted; and no question really arises 
on the evidence as to whether or not the motorman could have 
seen him earlier than he did.

In his charge to the jury, the learned Chief Justice directed 
the attention of the jury to the two periods I have referred to; 
and their answers are, in my opinion, directed thereto.

In their first and second answers, the jury say that the 
motorman was negligent by not applying the brakes when he 
first saw the plaintiff heading across the tracks. That, I think, 
clearly refers to the first period and to the only and primary 
negligence of the motorman. In effect, the jury say that he was 
approaching possible danger without having the ear under con
trol.

The 6th question related to the later period of actual prob
able danger, when the motorman “saw the plaintiff was about 
to drive across the tracks;” and the jury, in their original 
answer, explicitly found that the motorman could not then, by 
the exercise of reasonable care, have avoided the accident. That 
there was no mistake in this written answer was made clear by 
the repeated statements of the foreman in court.

The 7th question—following the 6th—asked, “ If he could, of 
what negligence was lie guilty?” The jury must have misunder
stood that question as referring to whatever negligence they 
found, and they answered it practically ns they did the second 
question : “In waiting until too late before applying the brakes.” 
When their attention was called to the apparent inconsistency 
of their 6th and 7th answers, they struck out this answer; so 
that tlu-rc is no finding of negligence after the actual apparent 
danger.

As they found the plaintiff guilty of contributory negligence 
—which negatived the negligence of the motorman in approach
ing without brakes applied—this striking out of the 7th answer 
would have ended the matter and entitled the defendants to judg
ment. Hut, unfortunately, the jury also struck out their answer 
to the 6th question, absolving the motorman of the later negli
gence.

Had nothing taken place in court after they brought in 
these final written answers, the plaintiff would have been en-
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titled to a new trial, inasmuch as he had a right to a clear find- 
ing on the question of ultimate negligence. But, after they had 
thus struck out both the 6th and 7th answers, they, through 
their foreman, verbally assented to the summary by the Chief 
Justice of their findings: “What you say in effect is, that both 
these people were to blame, and that the motorman, after he saw 
that the plaintiff was in danger, could not have stopped his 
car.” This was a repetition of what had twice before been said 
by the foreman in court ; and so it should be taken as an answer 
to the 6th question just as clearly as if written.

The judgment of the learned Chief Justice was the only one 
to be given on the answers, and I do not see any reason to sup
pose that the answers did not fairly represent the minds of the 
jury.

That judgment should, I think, be restored, and the appeal 
allowed.

ITodoins, J.A. :—I am unable to see that there is any real 
difficulty arising out of the answers of the jury—I agree with 
Riddell, J., that it is not the tentative but the final answers of 
the jury that are to be considered; and, consequently, that we 
must, in this case, look to the answers given after the jury re
turned the second time. But 1 would add this, that those final 
answers must be read in the light of the jury’s previous answers, 
and the discussion which preceded their final deliverance. So 
treated, the case is narrowed down to this, that both the plain
tiff and the motorman were guilty of negligence: the plaintiff 
“in not seeing he had sufficient time to cross to the north side of 
the tracks in safety” (Q. 4) ; and the motorman “by not apply
ing the brakes when he first noticed the plaintiff heading across 
the tracks” (Q. 2); that the plaintiff could, by the exercise of 
reasonable care, have avoided the accident (Q. 3). The answers 
to the other questions were struck out by the jury themselves 
before delivering their final answers. This was after they had 
told the trial Judge that, “according to the evidence, he (the 
motorman) had not a chance to do anything hut what he did"

The remark of the foreman to the trial Judge, after hand
ing in the last answers, seems also to me to put it beyond doubt. 
The trial Judge, after reading the answers, says: “Tin* only 
ch-mge is taking out the answer to 7. What you say in effect 
is, that both these people were to blame, and that the motorman. 
after he saw the plaintiff was in danger, could not have stopped 
the cat That is the effect of it!” And the foreman answered 
“Yes.”

From the above it is clear that there was no negligence at or 
just before the impact, and that the jury had distinguished 
between the time when the motorman saw the plaintiff headimr 
across the track, when he could have applied the brakes, and
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the time when, ns they say, lie had not a chance to do anything 
hut what he did.

The trial Judge had, in his charge, asked them specifically:
“Did the motorman see the plaintiff in time to have stopped 
his car and prevented the accident? Did lie delay, and was lie 
negligent, if he did delay, in sounding his gong or in applying 
his brakes and trying to stop the car the moment he saw the 
plaintiff about to cross?” And later he said: “Assuming you H<xiK:n».j.a. 
find the motorman was negligent. . . . then, after he saw, 
or ought to have seen, that the plaintiff was crossing the track, 
and that there would he a collision unless one or other of them 
stopped, was the motorman guilty of negligence in not doing 
what it was in his power to do, if there was anything in his 
power to do, to have stopped the car and prevented the collision.”

To my mind, the effect of the answers of the jury was to 
hold the motorman guilty of the negligence mentioned in the 
earlier part of the charge, and to absolve him of that mentioned 
in the latter part.

Counsel for the plaintiff suggested that the jury should have 
been asked whether the motorman was negligent when he saw 
or ought to have seen the plaintiff; and the Divisional Court 
speak of the possible negligence of the motorman in not apply
ing the brake at an earlier stage, when lie might have stopped 
the car.

I think that both those points arc well covered by the charge 
and by the answers actually given by the ju y, and I cannot 
bring myself to hold that any question of “ultimate negligence” 
is raised. If it can, it must only he of the kind suggested by 
Mr. Justice Anglin in Brenner v. Toronto /«MV. Co. (1907), 13 
O.L.R. 423, at p. 428: “Assuming that the degree of momentum 
which the motorman found himself unable to overcome should 
he ascribed to his failure to shut off power at an earlier point 
of time, and that such omission should be deemed negligence, 
can that omission, which occurred before the plaintiff’s danger 
manifested itself, though its operation and effect continued up 
to the very moment of the injury, be deemed negligence which 
renders the defendants liable, notwithstanding the plaintiff’s 
contributory negligence, because in the result the former might, 
hut for this continuing though anterior negligence, have avoided 
the mischief?”

Vpon this point I prefer the views on the subject of ultimate 
negligence and contributory negligence expressed by Mr. Justice 
Duff in the Brenner case when before the Supreme Court of 
Canada (1908), 40 S.C.R. 540, at p. 55fi: “The principle is too 
firmly settled to admit, in this Court, any controversy upon it, 
that in an action of negligence, a plaintiff, whose want of care 
was a direct and effective contributor}' cause of the injury coin-
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fished that, hut for the defendant^ earlier or concurrent negli
gence, this mishap, in which the injury was received, would 
not have occurred.”
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This is the same view, as it appears to me, as is expressed in 
more concrete form in Sim v. City of Port Arthur (1911), 2 
O.W.N. Sf»4, by Mr. Justice Middleton. Sec also Joues v. Toron-

Ilndglne, J.A. to and York Radial R.W. Co. (1911), 23 O.L.R. 331, 25 O.L.R. 
168; Bict v. Toronto R.W. Co. (1910), 22 O.L.R 446.

My conclusion is, that the negligence of the motorman a* 
found and that of the plaintiff were “concurrent and simultan
eous negligence of similar character by both parties,” and that 
the jury have negatived any new negligent act of the defendants 
in addition to their first act of negligence.

I think the appeal should be allowed and the action be dis
missed with costs.

Harrow. J.A. 
lla< Urrti. J.A. Oarrow and Maclarbn, JJ..X., concurred.

Appeal allowed.

ONT. REX v. NESBITT.

8.C.
1013

Ontario Suprcmr Couit, UUhltrton. J. February 4. 1913.

1. INDICTMENT, INFOS NATION AND COMPLAINT (§1!E—2Ô)—DESCRIPTION
or owkncb—Extradition.

Where the accused lint lieen brought from n foreign country, under 
extrndilion proceeding*. to answer nn alleged extraditable crime, an 
indictment against him which does not shew an extraditable crime 
ennnot lie sustained until after the accused has lieen returned 1" <>r 
had t 1m* opportunity of returning to the foreign country from which 
he was extradited (Extradition Act, It.S.C. 1906. eh. 166, sec. 321.

2. Indictment, information and complaint (flIE.1—40)—Soffiitinct
—Offences iiy rank orneras.

A variance in charging the offence of making n wilfully false -t de
ment in a hank return as fraudulently making such statement » ill n->t 
lie permitted when* it is necessary, in order to sustain the Indictment 
under extradition laws, that Uie offence should lie one of fraud, md 
the statute under which the prosecution is hn«ed does not make fraud 
an essential ingredient of the offence thereunder.

3. Extradition (11—6)—International — Immunity from prorix i not
FOR IIIFFKRF.NT OFFENCE.

The president of a Imnk. on extradition from the Vnited State* under 
a treav (convention of July 12. 1889;. js-rmitting extradition f--r 
“fraud” by a hanker, when made criminal by a statute, cannot In* held 
under see. lô,*l of the Bank Act. It.S.C. ItRHi. declaring penal the m.tk 
Ing of any “wilfully false or deceptive statement” in a hank return re
quired by law to be made to the Minister of Finance of Canada, fraud 
not being an essential ingredient of surh statutory offence.

statimrnt Motion liy the ilpfi-iiilmit lo qtimih sovcnil imlii-tinonts pre
ferred against him at the Toronto Winlcr Assizes, 10Vt.

Middirinn j. January 81. The motion was hoard by Middleton, .1. at 
tho Asaizos.
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//. //. Dcwartf K.C.. for tin* accused. ONT.
IV. G. Thurston, K.C., for the Crown. s {.

1»13
February 4. Middleton, J. :—This motion was heard before ----

me on the 31st ult., and, at the conclusion of the argument, I 
gave judgment quashing the indictments; saying that my reasons Nkshitt. 
for so doing would be given later. Afterwards, on the same day, ,
I was informed that the accused had died. Nevertheless, 1 think 
I ought formally to state my reasons for the action taken.

The accused was president of the Farmers Bank of Canada, 
now in liquidation ; and, after having left Canada, he was extra
dited from the United States upon several charges of having 
made false returns to the Minister of Finance under the Bank 
Act, R.S.C. 1906, eh. 29.

The provision of the Bank Art applicable is see. 153, which 
renders penal ‘the making of any wilfully false or deceptive 
statement in any account, statement, return, report or other 
document respecting the affairs of the bank.”

The Extradition Treaty (see R.S.C. 1906, eh. 155) schedules 
a list of the extraditable crimes. The Crown relied for extra
dition upon dier 9, which is as follows: “Fraud by a bailee, 
banker, agent, . actor, trustee, or by a director or member or offi
cer of any company, which fraud is made criminal by any Act 
for the time being in force.”

It is said by counsel for the accused that the offence of 
“wilfully making a false return” is not “fraud by a banker.” 
within the Extradition Treaty; and that the Crown cannot im
prove its position by charging, as is done in these indictments, 
that the false return was fraudulently made.

With this contention I agree. The Extradition Treaty does 
not purport to make every offence committed by a banker 
against the law of the land an extraditable offence, but only 
fraud which “is made criminal by any Act for the time being in 
force.” This prevents the Crown from resorting to the device 
of charging an offence of which fraud is not an essential in
gredient and adding to that charge the word “fraudulently.”

The offence with which the accused might Ik* charged is the 
statutory offence of wilfully making a false return. The Crown 
has substituted for the word “wilfully” the word “fraud
ulently;” and so, for the purpose of bringing the matter within 
the Extradition Treaty, charges the accused with something 
differing from the statutory offence of which he may or may not 
have been guilty.

If this were an ordinary case, not complicated by the neces
sity of bringing the matter within the Extradition Act, the 
difference between the offence as defined by the Bank Act and 
that as charged by the Crown might be regarded as immaterial,
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or at all events ns subject to an amendment ; but where, as here, 
the use of the words is deliberate and in no way immaterial, tin- 
situation is wholly different.

The kind of fraud falling within the Extradition Treaty is 
that indicated by sees. 412 ct scq. of the Criminal Code, R.S.C. 
1906, eh. 146, which hear a general caption “Fraud and Fraudu
lent Dealing with Property.” These sections, I think, point to 
the kind of thing which was intended to be made extraditable, 
c.g., under sec. 413, “a director, manager, public officer,” etc., 
who destroys any record or makes a false entry in a book of 
account, is guilty of an offence.

In sec. 415, any ofïr er, clerk or servant who makes or con
curs in making a false entry in a material particular in a secur
ity or document, with intent to defraud, is also guilty of an 
offence.

Under see. 425, it is penal for a warehouseman to deliver a 
receipt for goods without receiving them.

Under sec. 426, it is penal to dispose fraudulently of mer
chandise upon which money has been advanced or security given 
by a consignee.

Under sec. 427, it is an offence to make a false statement in 
a receipt given under the Bank Act, or fraudulently to alienate 
property upon which such security is given.

These serve as illustration of the kind of fraud which is thus 
rendered punishable under the law to which the Extradition 
Treaty applies. It is not everything which is criminal or repre
hensible that is intended to he included ; for we find separately 
catalogued, (forgery, larceny, embezzlement, obtaining money 
or securities by false pretences, robbery, threatening with intent 
to extort, and perjury—all more or less akin to fraud ; which it 
would be unnecessary to catalogue separately if intended to he 
covered by the same general words.

Therefore, the indictments must be quashed, as they depart 
from the Bank Act and charge an offence different from that 
thereby created.

Indictments quash(d.

rex v. McDonald.

Prince Edward Inland Supreme Court. Trial before Fitsgrruld, J.. in 
Chambern. February 25, 1913.

1. Intoxicating liquors (Jill.I—01)—Trial of offender—Absent ih
FENDANT—PLEA OF GUILTY BY COUNSEL.

A* *ec«. "16 and 720 of the Criminal 1906, pertaining' to the 
np|H»aranee of countel at trial More a magittrate are made appli 
cable by see. 17 of the Prohibition Act. P.K.I.. 1907. to pro«evution« 
thereunder, counsel may appear and enter for an alitent defendant « 
plea of guilty for a violation of the latter Aet.

liter r. Thompnon. 100 L.T.R. 970, and Ittr v. Montgomery, 102 
L.T.R. *?.V referred to.]
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Motion for discharge on habeas corpus. 
The motion was refused.
/>. A. McKinnon, K.C., for prisoner.

P.E.I.

s. c.
1013

Fitzgerald, J. :—In this ease the prisoner is in jail for a Rex 
breach of the Prohibition Act. lie was convicted on the con- ..
fession of his counsel, duly authorized, in open Court, he him- -----
self not being present. He now seeks for his discharge on the Htugwaid. 
ground that counsel cannot plead guilty to an offence against 
that Act in the absence of the person charged.

The Prohibition Act, 1007 (P.E.I.), sec. 17, makes all the 
provisions contained in the Criminal Code, 1000, applicable to 
prosecutions under it. Sections 715 and 720 of this Code deter
mine the position of counsel at the trial before magistrates of 
such offences. The first section permits full answer and defence 
of defendant by his counsel, solicitor, or agent ; the second enacts 
that, on appearance of complainant and defendant 
either pernonslly or by their respective counsel, solicitor*, or agents, be
fore the justice who is to heir ami determine the complaint, Mich justice 
shall proceed to hear and determine the same.

Many authorities were cited before me, in some of which 
Canadian Judges apparently found a difficulty in coming to a 
conclusion. I am unable to see wherein lies this difficulty.

The sections of the 'Criminal Code quoted are taken from 
the Imperial statute, II and 12 Viet. eh. 43, and recent decisions 
in England have settled their meaning so clearly and intelli
gently that the point involved here is hardly open to question.
I refer to Hex v. Thompson, 100 L.T.R. 970, and Hex v. Mont- 
ifomery, 102 L.T.R. 395. Taken together these cases determine 
that so full and complete is the power given 'by these two sec
tions to counsel to represent the person charged, that the pre
sence of counsel in Courts prevents the magistrate from enforc
ing the appearance of the accused there, and that where there 
is a proper appearance by counsel, attorney, or agent, the jus
tices are hound to hear and determine the same. and. on a plea 
of guilty, to convict the offender. This statement of the law ap
pears to me so consonant with reason and justice that I have 
no hesitation in following it. The rule for habeas corpus will 
Ik* discharged.

flabeas corpus eh nie el.
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THE KING v. ASSESSORS OF FREDERICTON; Ex parte TIMMINS

Xcw IIrun*wick Supreme Court, Barker, C.J., Landry, McLeod, White, 
Harry and McKeown, JJ. February 21. 1913.

1. Taxes (fill—95)—Wiikrk taxable—Resident — Deputy bhekief
MOVING INTO COUNTY BEAT.

For the purposes of taxation, one becomes n resident of a town 
where, on appointment as deputy sheriff and gaoler, in order to di- 
charge the duties of the office, he moved to the county seat, taking 
with him the necessary furniture to furnish the living apartment- >i 
the gaol, wherein he and his wife resided.

Application on behalf of Deputy Sheriff Timmins of York 
County to quash his assessment. The application was refused. 
The following were the grounds relied on by the applicant:—

1. Section 72 of the City of Fredericton Assessment Act, 1907. provid
ing that a statement must be filed otherwise no appeal is allowed from 
assessment, does not apply to this case. The contention is. not that the 
applicant is over-assessed, but that he is not liable to any assessment in 
Fredericton.

2. John F. Timmins, the applicant, is not an inhabitant nor a resident 
of the city of Fredericton within the meaning of the City of Fredericton 
Assessment Act, 1907. He is an inhabitant of the parish of Queensbury, 
and has been such for some thirty years now last past, and has been in 
each year and is in this present year 1912 assessed in said parish as an 
inhabitant for parish and county rates, road and district school taxes, 
and has paid all such taxes.

3. Section 34 of the said Assessment Act does not apply to membcr-t 
of the Executive Government of the province nor to Government n>r 
county oflicers:—«ce Exemptions, sec. 3, sub sec. 11.

4. Deputy Slier iff Timmins being also gaoler of the county is neves- 
sarily obliged in tbe discharge of his duties to occupy the gaol, but this 
does not, it is submitted, make him an inhabitant of the city within the 
meaning of the Act :—see sec. 3, sub-sec. 11 of the Act.

J. W. McCrrady, shewed cause.
F. St. John Hliss, supported the order nisi.
The judgment of the Court was delivered by 
Darker, C.J. :—This is a case r f assessment arising out of 

the City of Fredericton Assessment Act, 1907. The applicant 
is the deputy sheriff and gaoler of the county of York and in 
the year 1912 he was assessed as a resident of Fredericton in 
the sum of $91.35 distributed on personal property valued at 
$1,000, income at $1,000 less $300 exemption, and a poll tax of 
$5. It appears that the applicant had been for many years a 
resident of Queensbury, in the county of York, and in May 
last (1912) he was appointed deputy sheriff and gaoler. In 
the discharge of his duties as such it is necessary for him to 
occupy the living apartments of the county gaol which is situate 
in Fredericton. This he has done with his wife, who takes care
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of the prisoners’ rooms, the gaoler’s office and the gaol gen
erally. Ilis wife acts as turnkey and in the absence of lier 
husband, discharges his duties as deputy sheriff' and attends to 
his duties as gaoler. In order to occupy the living apartments 
of the gaol the applicant brought there from the Queensbury 
home what furniture they required and a horse and carriage 
which lie keeps for his own use.

The same points arise here as in 11. v. Assessors of Frcdcr- 
i< Inn, is parte IIowe, 11 D.L.R. 7Id, but not on the same facts.

The duties of the office of gaoler necessarily require him to 
live in the gaol and as he has accepted the office he and his wife 
have furnished the place with the necessary furniture, brought 
for the purpose from Queensbury. 1 do not see what more the 
man could do in order to establish a residence in Fredericton, 
and that is the only question involved.

This rule must be discharged with costs (as provided in sec. 
80) to be paid by the said John F. Timmiiu and for the recovery 
of the same the registrar will deliver the bond filed with him on 
obtaining the rule to the city treasurer on request.

Order nisi discharged.

REX v. ASSESSORS OF FREDERICTON; Ex parte HOWE.

New Brunswick Supreme Court, Barker, CJ., Landry, McLeod, White, 
Burry, and McKeown, JJ. February 21, 1913.

1. Taxes (811—95)—Where taxable—-Resident—Sheriff with home
IN TOWN OTHER THAN COUNTY SEAT.

For the purposes of taxation, a sheriff became a resident of the 
county town, where the law required him to reside, and where b? 
kept an office and spent a portion of his time, having a room in the 
gaol building and imarding with the gaoler during the time he was 
in the town, and also paying taxes there for two years without ob
jection, notwithstanding the sheriff's family remained in a different 
town, on property owned by him, and where he spent a considerable 
portion Of his time.

2. Taxes (61 FI—75)—Exemption — Non-resident government em
ployee—Sheriff.

For the purposes of taxation, a sheriff is not within the exemption 
of non-resident memlx-rs of tin executive government when employed 
within the city of Fredericton, in a government or county office, 
whose duties are necessarily performed therein, as provided by see. 
3 (11) of the Assessment Aet of the city of Fredericton (N.B.) 7 Edw. 
VII. ch. 84, notwithstanding he retained a home with his family in 
a different town, where he spent a considerable portion of his time.

Application for ccrtinrcri to remove and quash an assess
ment bv the Board of Asses-ors against Sheriff Howe of the 
county of York in the city of Fredericton for the year 1912. 

The nation was refused.
The following grounds were relied upon by the applieant:—
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1. Section 72 of the City of Fredericton Assessment Act, 11)07, |> -> 
viding that n statement must he filed otherwise, no appeal is allowed from 
assessment, does not apply in this case. The contention is, not that tin- 
applicant is over-assessed, hut that he is not liable to any assessment m 
Fredericton.

2. William T. Howe, the applicant, is not an inhabitant nor a resident 
of the city of Fredericton, within the meaning of the City of Fredericton 
Assessment Act, 1907. He is an inhabitant of the parish of Ht an ley and 
has been such for some forty years now last past, and has been in each 
year and is in this present year 1912 assessed for parish and county rates, 
road tax and district school taxes as an inhabitant of Stanley, and has paid 
all such taxes.

3. Section 34 of said Assessment Act does not apply to members of tin- 
executive government of the province nor to government or county officers. 
See “Exemptions,” sec. 3, sub-sec. 11.

4. Sheriff Howe is a county official whose duties are necessarily per
formed in Fredericton. His actual residence is in Stanley. The fact that 
as sheriff he keeps an official office in the County Court House building in 
Fredericton, does not render him liable to taxation in Fredericton as an 
inhabitant.

An order for certiorari and an order nisi to quash the assess
ment had been granted by Barry, J., October 19, 1912.

J. IV. McCrcady shewed cause.
F. St. John Miss argued in support of the order nisi.

The judgment of the Court was delivered by
Barker, C.J. :—The applicant is high sheriff of the county 

of York, having been appointed to that office in 1909. At that 
time lie resided with his family on his farm in the parish of 
Stanley and his wife and family still reside there as their home, 
lie has been assessed the year 1912 in the city of Fredericton 
for city taxes amounting to $15.85. Of this $5 is a poll tax and 
the balance is on an income of $1,000 less $300 exempted under 
see. 3 of the Fredericton Assessment Act, to which 1 shall refer 
later on. The applicant denies his liability to he taxed in Fred
ericton on any amount and the assessment has been removed here 
with a view to its being quashed. The liability depends upon 
the construction to he placed on 7 Kdw. VII. (1907) eh. 84. the 
City of Fredericton Assessment Act, 1907. The poll tax is as
sessed by virtue of see. 28 of the Act which imposes a poll tax of 
$5 upon all male inhabitants of the city. Section 34 is as fol
lows :—

For the purposes of assessment, any person currying on business or 
having any office or place of business or any occupation, employment or 
profession within the city of Fredericton, shall be deemed and taken to le 
and is hereby declared to lie an inhabitant and resident of the said city 
and shall lie assessed accordingly, provided that any person whoso actual 
domicile is out of the city shall not lie assessed on a poll tax within the
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And see. 3, which relates to “exemptions,” provides in sub- 
see. 10 as follows:—

The income of all male inhabitants of the city of Fredericton, inclut! 
inn those under the age of -1 years, ami the income of females, shall be 
exempt from taxation, excepting on income exceeding $300 per annum, 
ami in any such case the parties above named shall be taxable on all excess 
of income over ami above $300 per annum. The provisions of this section 
shall not apply to the incomes of non-residents, persons or corporations 
doing business in the city, not paving poll tax.

That is to say, if I read those sortions correctly, all persons 
who are actually non-residents, though liable to he assessed on 
income because of their carrying on business or having an office 
in the city, do not pay any poll tax, but they do not get the 
benefit of the exemption clause—see. 3 (10)—hut are assessed 
on the full income. The present assessment has been made on 
the basis of actual residence, the poll tax added and the exemp
tion of $300 allowed. It is claimed that if this proved wrong 
the applicant though a non-resident, is by virtue of his having 
an office at Fredericton, liable under see. 34 for the total income 
but not for the poll tax. As the tax rate is $1.00 on the hun
dred, this would reduce the applicant's taxes from $15.85 to 
$15.50, a difference of thirty-five cents. It does not seem neces
sary for a determination of this ease to go into any prolonged 
discussion as to the precise meaning of the word “inhabitant” 
as used in this and other similar Acts. Parker, J., devoted 
some time to the subject in his judgment in Hex v. Hoard of 
Assessors of Fredericton, ex parte Gordon (1804), 11 X.B.R. 1, 
hut seems to have arrived at no more satisfactory conclusion 
limn that the word must he construed with reference to the 
context and that in itself it has no definite meaning. Ritchie, 
C.J., in Ex parte Smith (1874), 15 X.B.R. 147, also discussed 
the same question, but did not make it the basis of his judgment. 
In Hat he wap v. Gumming (1804), 11 X.B.R. 101, the plaintiff' 
who was then a member of the provincial government and chief 
commissioner of public works, was claiming exemption from 
taxation in Fredericton on his official salary. This was before 
members of the executive government were exempt from taxa
tion as they are now. This Court held that he was not an 
inhabitant of the city and was not liable, ns a non-resident car
rying on business in Fredericton, to he rated on income. The 
chief commissioner in that case seems to have divided his time 
between Fredericton so long as was necessary for the discharge 
of his public duties there and his residence in St. Mary's in 
much the same way as the present applicant divides his time 
between Fredericton and his family residence at Stanley. The 
question in Jones v. City of Saint John (189!h, 30 Can. S.C.R. 
122. involved a question of domicile, and although the two ques
tions of domicile residence are in many respects alike there are
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distinctions. There must be a change of residence to establish 
a change of domicile hut there may he a change of residrmr 
without involving any change of domicile. There is no question 
of domicile involved in this application; it is merely a question 
of inhabitancy or residence, for I think the true view of the 
Act is that the two words are used interchangeably. So far as 
I have examined the Act the word “domicile” only occurs om-c. 
In sec. 34 provision is made for taxing persons who carry on 
business in Fredericton and for the purpose of assessment such 
persons are deemed to be inhabitants and residents. Then fol
lows this proviso, “that any person whose actual domicile is out 
of the city shall not be assessed on a poll tax within the city,*’ 
These words “actual domicile” can have no other meaning than 
“actual residence” as distinguished from the constructive resi
dence created by the section for the purposes of assessment. 
Put in simple language the provision is that a non-resident pays 
no poll tax though he is liable to the general assessment if he 
carries on business or has an office, etc., within the city. Again 
by see. 64 provision is made for correction of errors and omis
sions in the assessment roll, and among the list is this, “if any 
person takes up his residence in the said city of Fredericton 
within three months after tiling of the assessment roll.” Th* 
simple question then is, has the applicant taken up his resid* nu- 
in Fredericton, for if he has, the omission of his name from tin- 
assessment roll would be an error which the assessors are until 
orized to correct. The question is one of fact to be settled by 
the acts op the sheriff viewed in the light of the attendant cir
cumstances. Were I to act solely on the sheriff’s affidavit on 
which this application is based, the question of residence would 
be easily disposed of because he has made the following state
ment, “That I never was at any time and am not now a resident 
nor inhabitant of the city of Fredericton and that I never was 
and am not now domiciled within the said city within the mean
ing of the City of Fredericton Assessment Act, 1907, nor other
wise.” Later on I shall refer to this affidavit, but for tin* 
present I shall deal with some facts as to which the sheriff was 
competent to speak. It seems that in April, 1909, he was ap
pointed sheriff of the county of York. He accepted the posit i -a 
and has continued to occupy it ever since, having hem re
appointed in the years 1910, 1911 and 1912. At the time of 
his appointment in 1909 he was living with his family on his 
farm in the parish of Stanley in the county of York. In his 
affidavit he makes the following statement: “That since my 
appointment as high sheriff of York county, in the ordinary 
and regular discharge of my duties as such it is necessary and 
expedient for me to keep an office in Fredericton, which office 
is provided by the municipality of the county of York in the 
County Court House building, and it is necessary for me in the
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discharge of my duties ns such sheriff to he in Fredericton a 
considerable portion of the time and while in Fredericton I 
hoard at the county jail, paying for such board for such days 
only as I am actually there, lint I have not become and do not 
intend to become a resident or inhabitant of Fredericton and 
I never intended to chancre and have not chm god my domicile 
and residence from the said parish of Stanley, where my home 
has been for upwards of forty years now last past, and now is, 
and where my wife and family reside with me. That since my 
appointment as sheriff I have continued my occupation as 
farmer as I theretofore had done, spending some days in each 
week and generally Sundays at my home in Stanley aforesaid.”

The sheriff is by law compelled to reside at Fredericton. 
There seems to he no question that he knew this when he was 
appointed and that he accepted the office with full knowledge of 
that fact. It seems that the city authorities acting on the 
assumption that the sheriff had become a resident of the city, 
assessed him under this same Act for the years 1910 and 1911 
on his income, and these taxes he paid without objection al
though he is now seeking to have the money returned on the 
ground that when he paid them he was “ignorant of his legal 
status in regard thereto.”

The question of residence, as distinct from the question of 
domicile, depends mainly, perhaps altogether, upon the acts of 
the party. If what the sheriff has done and has been doing 
for the last three years, and is doing now. constitute a residence 
in Fredericton so ns to render him liable to assessment on his 
income, any intention to avoid any such result will not exempt 
him. Actual facts must always win in competition with mere 
expressed intention. If, however, the question of residence 
involved a question of intention, I should think we were taking 
at least a defensible course if we referred the defendant's 
actions to an intention to discharge the obligation as to residence 
subject to which he accepted the office, rather than to a delib
erate intention on his part to ignore the obligation apparently 
for the sole purpose of escaping the small tax for which resi
dence would make him liable. What arc the facts! In April, 
1909, now nearly four years ago, the applicant accepted the 
important and responsible office of sheriff of York county from 
the Government. He did so with full knowledge that by law, 
as such sheriff, unless otherwise permitted by the Government, 
he was compelled to reside at Fredericton, and to keep an office 
there for the purposes of his official work. He was re-appointed 
in 1910, again in 1911 and a third time in 1912 and on each 
of these occasions by accepting the o. ‘«?e, he manifested in an 
unmistakable manner his preference for the office with residence 
nt Fredericton to a residence at Stanley without the office, lie 
knew in 1909 by information, what he learned hv actual experi-
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cnee in the following years, that the duties of his office and his 
work in connection with it must occupy a large portion of his 
time and might occupy the whole of it. He might have applied 
to the Government for permission to reside out of Fredericton 
hut nothing of that kind was done. He secured a room and 
board and lodging with his deputy, the jailer of the comity, 
where he lived and still lives while in Fredericton. So with 
reference to the voluntary payment of the taxes for 1910 and 
1911. What is the applicant’s misapprehension of his legal 
status which he now alleges ns the reason for paying them? lie 
knew all the facts then ns well as he does now. He knew that 
he was taxed on income as a resident of Fredericton and In- 
knew then as well as lie knows now whether he was actually 
residing there or not ns he had undertaken to do and he knew 
what his intentions were, whatever they were worth, ns well as 
he does now. And yet with this knowledge he paid the taxes 
for two years—without objection. He may have been mistaken 
as to the exact ground of his liability, but that did not alter tin- 
fact ns to residence. He knew that he was taxed as i resident 
on income and he must have known then ns well as now whether 
he had done what the law required of him ns to residence, for 
the Assessment Act gives no statutory meaning to the word 
resident. Acts like this do not of course conclude the question, 
but when a public officer is under a statutory obligation to 
reside nt Fredericton and is taxed there as a resident on income, 
ami with full knowledge of these facts, voluntarily pays tin- tax 
it is a strong reason for saying that he had in fact become a 
resident of Fredericton and so considered himself.

In Doucct v. Gcoghcgan (1878). 9 Ch.D. 441, the question 
involved was whether the testator, who was a native of France, 
had acquired an English domicile. Among the facts relied on 
as supporting the alleged change» were these: He was a Roman 
Catholic but he had married two wives in England, both of whom 
were Protestants, and the marriages took place in a Protestant 
church. He did not take any of the steps required by French 
law to render these marriages legal in France. He made a will 
describing himself as of St. John's Wood and op Regent street, 
in which he appointed a testamentary guardian to his chili Iren 
and disposed of his property, notwithstanding he had children, 
“in a way,” to quote Sir George Jessel, “every Frenchman 
knows is repugnant to French law.” James, L.J., in expressing 
his opinion in favour of the English domicile, soys (at p. 
I .7 :—

Both his marriage* were acts of unmitigateil Hcoumlrclism if In- »as 
not a domiciled Englishman ;

and (at p. 458) :—
I wish to nihl that I am disposed to think that when the testator 

entered the English Church ami declared that he knew of no impediment
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to his lawful marriage, he must lie taken to have ma«le a aulemn declaration 
that he ha«l an Knglish domicile.

1 shall refer to one more circumstance. At my request the 
deputy registrar lias made a search of the records of this Court 
for the years 1910, 1911 and 1912 in order to ascertain the num
ber of writs filed during that period which had been personally 
served by Sheriff Howe. He had reported to the Court that 
there are only nine. The small numlier is due, I suppose, to 
the fact that such services are generally made by a deputy. 
These affidavits are dated as follows: September 21, 1910; No- 
verober 18,1911-, Decembers, 1911; May 7. 1912. May 15,1912; 
May 25, 1912: May 15. 1912; August 26, 1912, and October 28, 
1912. In all of these affidavits the sheriff describes himself as 
“of the city of Fredericton in the county of York.” The last 
affidavit, sworn to on October 28, 1912, is nine days after Harry, 
J., made the order for the return of these proceedings based on 
the sheriff's affidavit sworn to on October 15, 1912, in which 
he describes himself as of Stanley.

Allusion has very properly lieen made to the fact, that Mrs. 
Howe, with her family, though there is no evidence as to the 
extent of tin1 family, continues to live at Stanley. If it wen- 
necessary in order for the sheriff to acquire a residence or to 
take up bid residence (to use the worth of the statute) in Fred
ericton, th.«t his wife and family should go with him, it is clear 
that she has not gone. Vndcr what circumstances she has re
mained we do not know. Neither do I think it important, for 
there can be no doubt a man can take up a separate residence 
and the exigencies of one’s bushiest} or occupation often render 
it necessary. The question here is whether the sheriff has done 
so, so as to render him liable to the taxation. In my opinion 
he has. 1 am at a loss to see what additional act or what omis
sion on his part can be suggested as necessary under his circum
stances to make him a resident.

If I should be wrong in the view I have expressed. I think 
the applicant would Ik* liable to lx» assessed on his entire income 
as a non-resident under sec. 24 ami would Ik1 free of a poll tax. 
The necessity for his keeping an office at Fredericton and the 
fad that he does keep it are admitted but it is contended that 
he is within the exemption mentioned in sec. 3 (11), which 
enacts that “incomes of non-residents, being mendiera of the 
executive government of the province or non-residents, 
in the city of Fredericton in government or county offices whose 
duties are necessarily performed in Fredericton, shall lie exempt 
from taxation under this Act.” Sheriffs are appointed by the 
Government, so are the justices of the peace. And in that sense 
both are Govern incut officers. The office of sheriff is one of the 
important offices of the Crown connected with the administra
tion of justice. Sheriffs are, however, not working for the Gov-
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ernment in the sense that a elerk in the Crown land office is 
Neither are sheriffs county officers, though their jurisdiction is 
limited ns to area. The municipality does not control or direct 
them in the discharge of their duties, unless they arise out of 
some contract, nor is it in any way responsible for their net> 
They are not doing the work of the county as the county treas
urer or auditor does who may properly be classed as county 
officers. (C.K. 1903, eh. 1(>5, sec. (>0.) Neither are the duties 
of sheriffs necessarily performed in Fredericton. It is very 
probable that a fair percentage of them arc discharged without 
the city limits. It is, I think, clear that this provision of the 
Act was intended to meet the cases of members of the Govern
ment not residing in Fredericton and non-residents employed 
in the Government, offices there and a similar class of county 
officials. The sheriff of the county is not, in my opinion, in 
either class.

This application must, I think, be refused with costs as pro
vided in see. 80 of the Assessment Act.

Before closing my remarks I deem it my duty to call atten
tion to the careless, or at all events the thoughtless, manner in 
which the applicant’s affidavit has been drawn and for which 
the solicitor under whose supervision it was prepared must be 
held responsible although I cannot acquit the applicant himself 
of all blame. In an affidavit specially prepared l'or the purposes 
of this application, involving as will be seen some nice questions 
as to the construction of a statute and the applicant’s liability, 
he is made to swear without any reservation, and without any 
necessity so far as I can see, that he never was at any time and 
was not then a resident or inhabitant of the city of Fredericton 
and that lie never has been and was not then domiciled within 
that city within the meaning of the City of Fredericton Assess
ment Act, 1907, or otherwise ; that he had not changed his domi
cile and residence and that he had not become and did not 
intend to become a resident or inhabitant of Fredericton. This 
wholesale method of disposing of questions of law or of law and 
fact in an affidavit is so palpably improper that it carries its 
condemnation on its face. In addition to this, affidavits pre
pared and sworn to with so little care or consideration by those 
who ought to know better, are apt to be subjected to criticisms 
as to their reliability in reference to mere questions of fa« t, 
which under other circumstances no one would think of making.

The motion to t. uish the assessment will be refused with costs 
as provided in sec. 0 to be paid by the said William T. Ilowe 
and for the recovery of same the registrar will deliver the bond 
tiled with him on obtaining the rule to the city treasurer on 
request.

Motion denial.
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COCHRAN v. LLOYD.

Yfir Brunswick Supreme Court, l.amlni, McLeod, White and Barry, JJ.
April 18. 11113.

1. Trial (811 D—175)—Nonsuit—When to ue refused.
The trial judge should not nonsuit tin* plaintiff or withdraw the 

case from the jury where there i* material evidence as to the actual 
facts, but such evidence is conflicting, even although the evidence may 
he very strong on one side and weak on the other; or where the mat
erial primary acts are undisputed, hut two different inferences may 
il>e reasonably drawn by different minds from those facts; or whenever 
some ground exists on which a jury may reasonably find a verdict 
either way.

|/)nh/in Wicklow <f- Wexford I!. C. V. Slattery ( 1878), 3 App. Cas. 
1155; W ri y ht v. Midland II. Vo. (1885). 1 TX.it. 4<NÎ (note) ; Ruddy 
v. London «(• Southwestern II. Co, ( 1811‘J), S T.L.R. <158. referred to.)

Appeal 'by plaintiff from a nonsuit in the Victoria County 
Court in an action for damages by the spread of fire.

The appeal was allowed.
T. J. Carter, K.C., for appellant.
./. b. Phinney, K.C., for plaintiff.

Landry and McLeod, JJ.-, would allow the appeal.

White, J. (oral) :—I agree that the nonsuit was wrongly 
granted in this ease. I base my judgment wholly on the ground 
that in my opinion the evidence before the learned Judge was 
such as to entitle the plaintiff to a verdict in the absence of any 
evidence on the part of the defendant to meet and rebut the 
plaintiff’s case. I would be slow to hold that when a Judge of 
a County Court trying a cause without a jury reaches a con
clusion, warranted by the evidence that the defendant is entitled 
to a verdict even although there may be evidence which would 
have sufficed to sustain a verdict for the plaintiff and thereupon 
instead of finding a verdict for the defendant nonsuits the 
plaintiff, the nonsuit must be set aside upon application of the 
plaintiff. In such a case the plaintiff would not be in a posi
tion to complain because instead of having a verdict rendered 
against him he by being nonsuited would be placed in a position 
where he could sue again and therefore in a much better posi
tion than if a verdict had passed against him. Where there is 
a jury the Judge cannot nonsuit if there is evidence upon which 
the jury may reasonably find for the plaintiff no matter how 
strongly the Judge may feel that upon the whole ease the verdict 
should go for the defendant, the reason for this being that in 
such a ease the law vests in the jury and not in the Judge the 
decision as to how the verdict ought to go. To hold that in a 
case where the Judge might properly find a verdict for tho 
defendant, and would do so if not allowed to nonsuit, he may 
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not nonsuit with the consent of, or on application of the de
fendant, would, 1 think, serve no good purpose, while, on the oth. r 
hand, it would debar the Judge from exercising any discretion 
in giving the plaintiff a chance to sue again, al:hough the plain
tiff may have failed for want of some proof which there was 
every reason to suppose might be supplied in a second trial, 
and which the justice of the case in the opinion of the Judge 
required he should have a chance to furnish. The point is not 
of that sufficient importance, however, now that under the Judi
cature Act nonsuits are nliolished and also in view of the little 
likelihood of a case arising such as I have supposed, to make t 
worth while to decide it when, as is the case here, the judg
ment may rest on other grounds.

Barry, J. :—Appeal by plaintiff from the Victoria County 
Court. The plaintiff and the defendant were the owners and the 
occupiers of two adjoining lots of land in the parish of Drum
mond, in the county of Victoria. The action was brought for 
the recovery of damages alleged to have been sustained by the 
plaintiff by reason of the defendant’s negligence and careless
ness in starting, on June 12, 1909, in disregard of his statutory 
duty and without notice to the plaintiff, a fire upon his, the de
fendant’s lot. which spread and ran into the plaintiff’s lot, 
thereby causing the damage complained of.

The action was partially tried by the Judge of the Court 
without a jury, and in the plaintiff’s ease, the evidence of the 
plaintiff himself and of four other witnesses was taken. The 
plaintiff says that on June 12, 1909, he and a man named 
Grenier were picking stones and his brother Charles Cochran 
was harrowing, upon the plaintiff’s lot. and the defendant was 
harrowing upon his lot, which lies to the south of the plaintiff's, 
in plain view of those working on the latter’s lot. Something 
over a year before this time, the defendant had cut down close 
up to the division line the trees and brush upon a portion of 
his lot, and had the brush and trees piled, in piles thirty or 
forty feet apart, ready for burning. On the day of the tire the 
weather was dry with the wind drawing from the south. The 
plaintiff saw defendant leave his horses and go towards the 
locality of the brush piles, but a rise in the ground prevented his 
seeing him beyond it, where the brush piles were. In almut 
twenty minutes after the defendant passed from the plaintiff’s 
sight, at about one o’clock in the afternoon, the plaintiff says 
he saw a big smoke rising from when* the piles of brush were. 
He, his brother and Grenier immediately proceeded to the 
scene of the fire, found the defendant there and also found 
at least fifteen of the brush piles burning. The evidener is 
that there had been no fire on either of the lots that summer be
fore the time spoken of. When the plaintiff first got to the tire,
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it was burning from a point about eighteen roda south on the N.B.
defendant’s lot, extending northward across the division line of s c
the lets and on to the plaintiff’s, a distance of thirty feet. The lon
defendant did nothing toward controlling or extinguishing the ----
fire after the plaintiff and his men got there. Evidence of the Cociibaji 
damage, which it is unnecessary to discuss here, was then cn- Umxn. 
tered upon. -----

The day after the fire, the plaintiff says, he had a conversa* nenT J- 
tion with the defendant in which the latter told him he bad 
started the fire with his pipe; tobacco dropped out of his pipe 
and set it. The evidence of the plaintiff, with the exception of 
that in regard to the conversation between the parties, is re
peated, sulfstantially, by Iwth Grenier and Charles Cochi tn.
And the latter adds this testimony: that on the day of the fire 
and upon the very spot the defendant told him. “he had some 
Yankee tobacco; it was awful dry; some of it must have fallen 
out of his pipe and set fire.” Hanford Ilatheway swears that 
gome time afterwards, in the preesnee of his wife, the defend
ant told him that he had set the root pile afire, that he had 
tried to put it out but could not, ami it got into the woods; ami 
Mrs. Ilatheway says that she, too. heard this statement of the 
defendant’s; but I must say that after a careful perusal of the 
evidence of Ilatheway and his wife, then* remains in my mind a 
very strong doubt as to whether they were referring to the 
tire of which the plaintiff complains, or speaking of another and 
entirely different one.

The plaintiff having closed his case, Mr. Jones moved for a 
nonsuit upon the ground that there was no proof of the setting 
of the fire by the defendant and no proof of negligence. The 
motion was granted and the plaintiff nonsuited; and from the 
decision of the learned Judge the plaintiff brings this appeal.

The fpiestion is, was there at the trial any evidenee of negli
gence which ought to have been left to the jury, had there been 
a jury! In cases like this where the subject matter of the action 
is negligence, the principle to In» applied in order to define the 
respective functions of the Judge and jury is—and in a non- 
jury trial where the Judge is judge of tile facts as well as of the 
law, the same principle would, I apprehend, be applicable— 
that it is the province of the Judge to decide whether or not 
there is evidence on which the jury can reasonably find negli
gence, either by direct proof or by inference, ami the province 
of the jury to say whether or not negligence is in fact established 
or ought to be inferred. This principle in enunciated and laid 
down by Iiord Cairns in the House of Lords in Metropolitan II.
Co. v. .lavkutn (1877), 3 App. ('as. 193. The Isird Chancellor 
then* says, at p. 197 :—

The Judge hue a certain duty to discharge, and the jurors have an-
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other and « different duty. The .Judge ha# to auy whether any facts h.ive 
been established by evidence from which negligence may be reasonably 
inferred; the jurors have to say whether, from those facts, when submit 
ted to them, negligence ought to be inferred. It is, in my opinion, of tlie 
greatest importance in the administration of justice that these separate 
functions should la* maintained, and should lie maintained distinct. It 
would Ik* a scri ms inroad on the province of a jury. if. in a case where 
there are facts from which negligence may reasonably be inferred, the 
Judge were to withdraw the case from the jury upon the ground that, in 
his opinion, negligence ought not to be inferred; and it would, on the 
other hand, place in the hands of jurors, a power which might lie exer
cised in the most arbitrary manner, if they were at liberty to hold that 
negligence might be inferred from any state of facts whatever.

See 21 Hal. Law Eng. 444, where it is said that a Judge may 
not withdraw the case from the jury (or which amounts to the 
same thing, nonsuit the plaintiff)’“where there is material evi
dence as to the actual facts, but such evidence is conflicting, 
even although the evidence may he very strong on one side 
and weak on the other: Dublin Wicklow d* Wexford It. Co. v. 
Slattery (1878), 3 App. ('as. 1155; or where the material 
primary facts are undisputed, but two different inferences may 
be reasonably drawn by different minds from those facts:
Wright v. MiHmA It. Co. (1886), l TUL 406 (note or 
whenever some ground exists on which a jury may reasonably 
find a verdict either way; Ruddy v. London d* Southwest»rn 
R. Co. (1892), 8 T.L.R. 658.”

At the argument, eh. 94 Con. Stat. 1903, “respecting pro
tection of woods from fire,” was relied on in support of the 
plaintiff’s contention that no proof of negligence is required in 
cases where it is established that the defendant set the tire. The 
second section of the chapter makes it unlawful for any per
son to start or kindle a fire near any forest or woodland, between 
the first of May and the first of December, except for certain 
specified purposes, amongst them, clearing land: the third sec
tion makes it incumbent upon any person who for the purpose 
of clearing land, starts or kindles a fire, to exercise and observe 
every reasonable precaution in order to prevent it from spread
ing, and, before starting the fire, to give notice to adjoining 
owners; seetion four enumerates the precautions to be taken by 
a person starting a fire between the dates mentioned, in the 
forest or within a distance of eighty rods thereof; section five 
imposes a penalty upon any person who shall throw or drop any 
burning match, ashes of a pipe, etc., within any place where 
there is vegetable matter, if he negligently omits wholly to ex
tinguish, before leaving the spot, the fire of such match, ashes 
or pipe, etc.; by section six the making of fire on land, with 
certain exceptions, without the consent of the owner, is for
bidden; section eleven relates to locomotive engineers: and the 
twelfth section provides that :—
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In any civil action for damages occasioned by fire, proof that the de
fendant, or any person by his direction or authority, or with his consent, 
express or implied, started such fire in violation of sections 2, 3, 4, 5, 6, or 
11 of this chapter shall lie conclusive evidence of negligence on the part 
of the defendant in starting such fire.

It was argued that under section 20 read in connection with 
the other sections—hereinbefore summarized—mentioned in it, 
tin- admission of the defendant to the plaintiff and his brother 
that the fire had started from his (the defendant's) pipe, was, 
in the words of the Act, conclusive evidence of negligence, and 
that whether the fire was started intentionally or accidentally, 
made no difference. Hut I can scarcely think that that is so. 
The same question arose incidentally in Grant v. Canadian 
Pacific U. Co. (1904), .TG N.H.R. 528, but was not decided be
cause as was said by Barker, J., it was not necessary for the 
determination of the case to hold that the defendants were 
liable, though no negligence was shewn at all; and besides, in 
that case it was shewn that the fire which spread to the plain
tiff’s land was deliberately started by the defendant’s agent.

It seems to me that, if I have correctly interpreted the prin
ciples which should guide th trial Judge in an action of this 
kind, there was evidence of negligence here, which should have 
been submitted to a .jury, had there been one, and that the 
learned Judge erred in nonsuiting the plaintiff. There can be 
no doubt whatever that the defendant started the fire, because 
he himself admitted it; but whether he started it deliberately 
and intentionally is an entirely different thing. When the plain
tiff got to the scene of the fire, he found 15 of the brush piles 
burning; these, it will be remembered, were thirty or forty feet 
apart. With some shew of reason it is argued that a fire in
advertently started could not have progressed from 150 to 200 
yards in the short space of twenty minutes, and that the fair 
inference to he drawn from the extent of the burning area 
within so short a time would be that the separate piles must have 
been fired, by design. And it was also suggested, and I think 
properly suggested, that the smoking of a pipe containing 
“awfully dry” tobacco by a person, even upon his own land, 
under such circumstances ns are in evidence here, amidst in
flammable material, upon a dry and windy day in June, with 
the wind drawing towards his neighbour’s woodland, would of 
itself in a case where a damaging fire originated from the 
lighted pipe, be evidence proper to be submitted to a jury upon 
the question of negligence. For if a fire begins on a man’s own 
premises, by which those of his neighbour are injured, the latter, 
in an action brought for such injury, is not bound in the first 
instance to shew how the fire began, but the presumption would 
be that it arose from the neglect of some person on the défend
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to be submitted to a jury, and would have been sufficient, had 
they so concluded, to justify them, in the absence of any explan
ation from the defendant in regard to the origin of the tire, in
inferring negligence. It by no means follows that a jury must 
necessarily have come to that conclusion, or that the defend- 
ant might not have been able to rebut the inference deducihle 
from the facts by shewing that, though appearances were against 
him, he was not in fact at fault. For there is such a thing 
known to the law as inevitable accident, i.e., where an accident 
takes place which could not have been obviated by ordinary care, 
caution and skill on the part of the party charged: see Beven 
on Negligence (1908, Can. ed.) 1091, and the cases there col
lected. But that is a defence to be raised by the defendant. 
And while the general rule is that the burden of proof of 
alleged negligence is, in the first instance, on the plaintiff, in 
a defence of inevitable accident, the burden is shifted, and in 
order to establish his defence the defendant may shew what 
really caused the fire and that the result of that cause was in
evitable: The Marpisia (1872), L.R. 4 P.C. 212; The Merchant 

. IMS] P. 179.
1 am of the opinion, therefore, that this appeal should lie 

allowed; the judgment of nonsuit in the County Court to lie 
set aside and a new trial granted; with costs to the appellant 
here and in the Court below.

Appeal oIIou'kI

SASK. KAY v. CHAPMAN.

S. 0.
1913

Saskatchewan Supreme Court. Trial before Johnstone, J. April 22, 1913.

1. Partnership i| II—7)—«Rights and powers ok partner»—< oxikvi&

April 22. Tin* authority given by law to a member of a partnership i« anti 
ority to tlo only such tiling* «» are necessary for carrying on the 
partnership.

lA’iri r. Itlurton, 9 M. 4 W. 284; Kf parte Darlington, 4 DH1 .1. A 
8. 681. referred to.J

2. PARTNERSIIII* (§11—8)—DISPOSAL OF PARTNERSHIP PROPERTY — 1*1 R 
<11 AMR FROM ONE PARTNER—CONVERSION—IXyl lKY.

A purchaser of a partnership business a* a going concern, who 
make* the purchase from one of two partner* either with knowledge 
thnt the vendor hail no authority from the other partner to sell, or 
without making diligent inquiry as to the existence of such authority, 
is guilty of conversion of the interest of the other partner.

| Ud'ombir v. Dames, 7 East 6; Daniels v. Dariilson, hi Veeey J49. 
and Caramier v. Huit eel, 43 L*J. Ch. 370, referred to.)
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3. Pabtxkbship ( f JI—H)—Rkhith am» idwkhm of caktnkbh—Disposal SASH.
or PAKTXKHSIIIP PSOPKBTY—St mclKM Y OF Ft'Sl'IIAHKK'h KNQUIBY. ------

A representation made to a prospective purchaser by one of two C-
partners that he tad a power of attorney from the other partner to 1913
sell the entire business of the partnership as a going concern, is not -----
a suflicient enquiry into the authority of the vendor to sell, hut the Kat 
prospective purchaser should insist on the production of the power e.
of attorney before making the purchase. Chapman.

Action hy a partner to recover possession of the partnership statement 
property fraudulently sold by his co partner, the purchaser 
having notice of the fact that the selling partner had no author
ity from the plaintiff to sell.

Judgment was given for the plaintiff.
C. E. Armstrong, for the plaintiff.
//. I). Pickett, for the defendant.

JoiiNBTONE, J. :—The plaintiff, and one John J. Berry, in johnstow. i 
or about the month of November, 1910, entered into co-partner
ship for the purpose of carrying on a mercantile business in 
the city of Moose Jaw. They acquired the stock in trade of 
one Gott, consisting of fruits, confectionery, cigars, cigarettes, 
tobacco and soft drinks, together with certain fixtures.

The co-partnership also bought out a moving picture busi
ness, known as the Bijou Theatre, and the fixtures therein con
sisting of stage fittings, screens, motiograph, and accessories, 
chairs, furnishings, fittings, carpets, tools, piano, and all other 
articles usual to or in a moving picture theatre.

Each partner had an equal interest in both the business of 
the store and theatre, and each was entitled to an equal in
terest in the profits.

After both the undertakings had been going a short time,
Kay went to England leaving his partner Berry in charge to 
carry on troth businesses of the firm. In January following, 
the partner Berry, in fraud of his partner, the plaintiff, sold out 
the theatre and fixtures to the defendant Chapman, the ex
press consideration being $3,(MM), and the defendant entered 
into |H>s8»*8sion of the theatre and fixtures and carried on the 
business until March or April following when he sold to one 
Cos

On the 3rd of February following the sale hy Berry of the 
theatre and fixtures to the defendant, he, also in fraud of his 
partner, concluded a sale of the stock in trade in the store to 
Chapman for the sum of #8(N). Chapman also entered into 
possession of this part of the firm's business and thereafter 
carried on the same until July, when he sold to one Cooper.
Whether these sales were genuine or not, I cannot say. It is 
not necessary I should find as to this, however, for the reason 
1 find against Chapman on other grounds.
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Berry was left in charge of the business of the firm, to carry 
it on in the usual way. He had no authority from Kay, his 
partner, to dispose of either business as a running concern. 
Of this Chapman was very well aware at the time he made the 
alleged purchases from Berry.

Bills of sale, under seal in the firm’s name, were drawn up 
covering both properties and signed by Berry for himself and 
co-partner; that of the theatre and fixtures, dated 3rd of Jan
uary, 1911, signed “J. J. Berry,” “Herbert Kay,” “J. J 
Berry,” Atty. The bill of sale of the stock in trade, also by 
deed, and dated February 3, 1911, was signed by Berry in the 
same way as that of the theatre property. Chapman knew at the 
time both these documents were signed, Kay, one of the parties, 
was in England. The defendant was present and saw Berry 
sign the name of Herbert Kay to both.

Chapman claims that he was told by Berry, in answer to an 
enquiry made in that behalf, that he, Berry, had “power to 
sell; that he had a power of attorney to sell,” but further than 
this, he seems never to have enquired. He admits he never 
saw this document, or requested to see it. There was no such 
power of attorney in existence, and if he had followed up his 
enquiries, and asked for its production, if he had not already 
known, he would have learned, as the fact was, Berry had no 
power of attorney from Kay of any kind whatever. Bern- 
disposed of the whole partnership property intending to de
fraud Kay during his absence, and Chapman assisted in the 
carrying out of the fraud through purchasing this partnership 
interest without having first made due and necessary enquiries 
for the purpose of ascertaining the interest of the plaintiff in 
the business. Kay, on his return to Moose Jaw, found Chap
man in possession of the store and discovered that he, Kay, had 
been cheated out of his interest in the partnership property. 
Demand was made by Kay upon Chapman for return of the 
property, but the latter would do nothing towards restitution.

In my opinion there can be no question ns to the principle 
of law applicable to this case, and that is, that in ease of a part
nership, the authority which each partner has is an authority 
given by law to do such things ns are necessary for carrying on 
the partnership. Alderson, B., Kirk v. Blurton, 9 M. & W.. 2^4 
Lord Westbury in Ex parte Darlington, 4 DeG. J. & S. XI. 
lays down the same principle when he says

Generally speaking, a partner has full authority to deal with the part
nership property for partnership purposes . . . . All persons may give 
credit to his acts unless they have notice, or reason to believe, that the 
thing done in the partnership is done for the private purposes or on the 
separate account of the person doing it In that case authority by virtue 
of the partnership contract ceases and the person dealing with the in-



11 D.L.R.] Kay v. Chapman. 729

dividual partner in bound to inquire and incertain the extent of the author- SASK
ity. If he do not so act, he must depend upon the right of the partner --------
or on circumstances sufllcient to repel the presumption of fraud.

See also Ex parte Peel, 6 Vesey 601. __ _
I think Chapman had » notice of the rights of the plain- Ka* 

tiff, and that he purchased from Berry knowing or having every chapman
reason to know he had no authority to sell, and that Chapman ----
was equally guilty with Berry in the wrongful conversion of j
the several businesses referred to “assuming to one’s self the 
property and right of disposing of another man's goods, is a 
conversion: and certainly a man is guilty of a conversion who 
takes my property by assignment from another who has no 
authority to dispose of it; for, what is that hut assisting that 
other in carrying his wrongful act into effect." Remarks of Lord 
Ellentsirough in M’Combie v. Davies, 7 East 5. See also Dan
iels v. Davidson, 16 Vesey 249; Cavandcr v. Ilultcel, 43 L.J.
« h. 170.

There will be a reference to the Local Registrar at Moose 
Jaw to enquire into and ascertain and to report as to the 
interest of the plaintiff in the partnership of Berry & Kay, at 
the time or times the same was sold to the defendant, with 
power for such purpose to take all necessary accounts, make 
inquiries, etc. Further directions and the question of costs are 
reserved until the said Local Registrar shall have made his re
port.

Judgment for the plaintiff.

Mackenzie v. scotia lumber co n s

(Decision No. 2.)

.Votxi Scotia 8upreme Court, Russell, Drystlale and Ritchie, JJ. 1913
April 28, 1913. ___

1. Troves (|IB—10)—Conversion — What constitutes—-Dealing as -s
OWNER WITH 00008 OF ANOTHER.

Actually dealing with another'» good» n« owner, for however short 
a time and however limited a purpo»e, I» a convention, although done 
under a mistaken but reasonable supposition of being lawfully en
titled thereto.

[.Voc/îrnzie v. Scotia I.umber Company, 7 D.L.R. 4(H), nflirmed in 
part]

2. Damages (| III J—203)—«Measure or—Trover and conversion—Good
i\n n--Dealing as OWW wne MOM "i xn'uiiih 

Nominal damage* only will be awarded for a conversion when- one 
deal» a* owner with good* of another under a mistaken but honest 
and reasonable supposition of being lawfully entitled thereto.

| MacKensie v. Scotia Lumber Company, 7 D.L.U. 409, reversed in 
P»rt-]

Appeal from the judgment of Graham, E.J., in favour of stutmncnt 
plaintiff, MacKemie v. Scotia Lumber Co., 7 D.Li.R. 409, in on

9
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action claiming damages for the wrongful taking, carrying away 
and conversion of a quantity of spruce and pine lumber, the 
property of plaintiff.

The appeal was allowed.
The facts are fully stated in the judgments.
//. Mellish, K.C., for defendants, appellants.
J. A. Wall, K.C., for plaintiff, respondent.

it.iwii, j. Russell, J. :—I base my judgment in this case on the learned 
Judge’s findings, as to the facts. The plaintiff was the owner of 
a raft which had drifted away from its proper, or perhaps im
proper, moorings, and had become, without any interference of 
the defendants, attached to two rafts belonging to the defen
dants. which had also gone adrift, all three rafts being strand' d 
on a ledge called “Stopper Rock,’’ in St. Mary’s river, Guy* 
borough.

The defendants sent their servants for their own rafts, not 
for the rafts of anybody else. The servants, finding all three 
rafts together, and supposing that all three belonged to the d< 
fendants, brought them all to the defendants’ mill. I take it 
that the defendants did not know that the raft was at their mill. 
It is certain that they did not know that the plaintiff’s raft was 
at their mill, but the statement in this form would be equivocal, 
for although they did not know that the plaintiff’s raft was at 
their mill, they may have known that this particular raft, which 
was in fact the plaintiff’s raft, was at their mill. And it is 
upon this équivoque that the plaintiff bases hia claim, contend 
ing that if the defendants, under the mistaken idea that the raft 
was their own, detained it for ever so short a period, treating 
it as their own, and exercising a dominion over it as their own 
property, they are liable for a conversion of the raft, even though 
the moment they discovered the mistake, they returned it to tla- 
pro per owner. I gather from the learned Judge’s statement that 
the defendants did not even know that the raft in question had 
been brought to their mill until informed of the fact by the 
plaintiff, who had himself received the information from one 
Hattie, with whom he had been treating for a sale of the rafi. 
The raft had been brought to the mill on the 15th of June. The 
learned Judge finds, that on the 17th the plaintiff telephon'd 
to the defendants’ mill, and the defendants learned for the first 
time that it was the plaintiff’s raft which had been brought in 
with theirs. He adds:—

1 believe Alexander A. fiunn, the neeretary, when he says he left the 
telephone and went out to where the raft» were tied up to see about it mid 
found it was the plaintiff*• raft with theirs.

So far from them exercising any dominion over the raft, 
he told the plaintiff they would hold it securely until he came
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down, and the plaintiff said he would come down. Two or three 
days afterwards the plaintiff came down to the mill and saw 
Adam Gunn, the vice-president. The plaintiff asked him for a 
boat to take the raft hack. He told him he could have a boat, 
but by the wind it would he impossible to get up the river. 
Plaintiff was convinced of this and purposed coming down for 
the raft in the night. Mr. Gunn said he would send it up if he 
saw a chance and plaintiff said he would come down for it. 
So far, there was no variance between the parties at all. The 
defendants’ servants had, by mistake, removed the plaintiff’s 
raft. On the discovery of the mistake, the plaintiff’s rights 
were immediately recognized, and the plaintiff and defendants 
were both anxious that the raft should be placed wherever it 
belonged. The plaintiff did not come for it before the defen
dants returned it, and the learned Judge has found that the 
raft was left by the defendants at a reasonable place for Ilattie 
to get it, in order that he might pull it out, the plaintiff’s inten
tion being that the deals should be dried by Hattie.

Notwithstanding all these circumstances, the learned Judge 
has decided that there was a conversion of the lumber and has 
given judgment for plaintiff for its full value, adjudging the 
property in the raft to the defendants, assuming this conse
quence, I suppose, to follow the judgment for the plaintiff on 
the elaim for conversion.

The only evidence I can find of a conversion in this case is 
tbiii of a possible conversion by the servants of the defendants, 
who, acting without authority from the defendants, did certainly 
exercise acts of ownership on behalf of the defendants over 
the raft, under the mistaken idea that the raft belonged to the 
defendants. Although this proceeding on the part of the ser
vants was not authorized or acquiesced in by any responsible 
official of the defendant company, I assume that it was so far 
within the scope of the servants’ duty that the company must 
answer for the act of their servants if that act was a tort.

We are, therefore, I think, obliged to answer the question 
whether one who takes the property of another person, mistak
ing it for his own, but returns it to the owner immediately upon 
discovery of the mistake, can be held liable for conversion of the 
property. The case must have occurred a thousand times, but 
the reason why counsel, who argued the appeal, were unable to 
cite any authority directly bearing upon the question, is pro
bably that, until this case arose, there never was anybody wrong- 
headed enough to make such an accident the subject of an action 
at law.

I have examined all the cases collected by Ames and also the 
selection of cases on torts made by Mr. Wigmore, and 1 can 
find none to answer the simple question whether one who, by
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MavKknzik gDeaijjnir> be legally liable, hut if uoon tender of the umbrella
Scotia to the owner, the latter were to accept and resume the owner

Lumber Co. ship, 1 am quite certain it would be a mistake to give damages
for the full value of the umbrella and adjudge the property to 
the defendant. And that is what has been done in the present, 
case. The defendant returned the raft, in this case, to the plain 
tiff immediately upon the discovery of the mistake and the plain 
tiff resumed the ownership, when he asked for the use of a boat 
to take the raft up the river. From that moment until the ac 
tion was brought, the plaintiff and defendant were both treating 
the property as the property of the plaintiff. I suppose that 
the right of action, having once arisen, the plaintiff must re 
cover nominal damages, but why lie should have the full value 
of the property which was returned to him and which he ac
cepted hack from the defendants, I cannot understand, and I 
think that the judgment of the learned trial Judge is erroneous 
in this respect.

The question of law is interesting, hut there would be no 
utility in an examination of the authorities. The New Jersey 
ease of Frome v. Dennis, 45 N.J. 515, 1 Ames’ Cases on Torts 
294, comes the nearest to the one before us, hut it unfortunately 
does not decide the question because the act of the defendant was 
not, in that case, such as to be inconsistent with a recognition 
of the plaintiff’s ownership, and there was, therefore, no con
version. He had merely borrowed a plough for temporary use 
from another, whom lie mistakenly supposed to be the owner.

The case of Nelson v. Whctmore, from South Carolina, 1 
Rich. L. 318 (1 Ames’ Cases on Torts 349), is also closely in 
point, but it was decided in favour of the defendant because lie 
did not know that the plaintiff’s slave, whom he had engaged 
as a servant, was property at all, and could not therefore have 
had the intention of converting the defendant’s properl\ 
“His treatment of Frank as a servant did not indicate an as
sertion of property.” He did not exercise any act of ownership 
over the defendant’s property, because he did not treat the slave 
as property at all. In this dearth of authority and ahttenvr of 
any clear answer to the question, I think we must hold that the 
defendants’ servants did convert the plaintiff’s property, and 
as they did it in the eourse of the employment by the defendant 
company, the latter must be held liable for the conversiu... But 
the plaintiff cannot have the property and the full damages lor 
its conversion at the same time. Whether the defendants would 
have been liable for the full value of the property if the plain-
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tiff had not accepted it, the defendants being ready and willing 
and offering to return it, may lx» an open question, hut there 
can be no such question here, because the property was taken 
back by the plaintiff when the mistake was discovered.

The appeal should therefore he allowed with costs, and there 
should be judgment for the plaintiff for nominal damages only.

Dryhdale, J., concurred.

N. S.

s. c.
1913

MacKknzih

Scotia 
Lumbkk Co.

Ritchœ, J. :—This is an action of the conversion of the plain- Ritchie, j. 
tiff’s raft,of lumber. The defendant company, in consequence of 
a bond fide mistake, and in the belief that the raft Indonged 
to it, brought the lumber down the St. Mary’s river to the com
pany’s mills. This was on the 14th of June. The course pur
sued by the plaintiff in taking advantage of this honest mistake 
does not meet with my approval, hut he is asking for strict law, 
and is entitled to have it.

The first question involved is as to whether or not such a 
taking as I have indicated amounts in law to a conversion. I 
have reluctantly come to the conclusion that this question must 
be answered in the affirmative.

Every asportation of a chattel does not necessarily amount 
to a conversion, but to quote Haron Alderson in Foiddrs v. Wil- 
louflhbii, 8 M. & W. 548: “Any asportation of a chattel for the 
use of the defendant or a third person amounts to a conversion, 
for this simple reason, that it is an act inconsistent with the 
general right of dominion which the owner of the chattel has in 
it, who is entitled to the use of it at all times and in all places.”

In this case, it is the unauthorized assumption of the powers 
of the plaintiff, the owner of the raft, which constitutes the con
version, and as pointed out in the quotation from Pollock on 
Torts, given in the judgment appealed from, it makes no 
difference that the taking was under the honest, but mistaken, 
belief that the raft was the property of the defendant com
pany. The essence of the conversion is, that the raft was dealt 
with by the defendant company in a manner adverse to the 
plaintiff and inconsistent with his right of dominion, it having 
been taken by the defendant company to their mills for the use 
of the company.

The only remaining question is as to the damages, which 
have been assessed by the learned trial Judge at $142, the value 
of the lumber. In this I am unable to agree. There has, I think, 
under the evidence and the findings, been what amounts to a 
return and acceptance of the raft. As soon as the secretary of 
the defendant company ascertained that the raft belonged to the 
plaintiff, he told him the company would hold it securely for 
him till he came down. To this the plaintiff replied that he 
would come down, and he did come down. At that time the
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idea of making the defendant company pay for the raft had not 
suggested itself, or been suggested, to him and he proposed tak
ing it back and asked for a boat for that purpose, but aban
doned the idea upon its being pointed out to him that in conse
quence of the wind, it would be impossible to get up the river. 
Mr. Gunn, the vice-president of the defendant company, told 
plaintiff he would send the raft up if he got a chance, to which 
the plaintiff replied he would come for it. On the 19th of June, 
the plaintiff wrote requesting that the raft be taken back to 
where it was taken from. The defendant complied by taking the 
lumber to a place which the Judge has found to be a reasonable 
place. The position, under the finding, is that there was a rea
sonable compliance with the plaintiffs request to return the raft. 
It is, as 1 have said, a case of acceptance and return, the request 
to return having been reasonably complied with.

The only damages to which the plaintiff can, in my opinion, 
be entitled, is the injury, if any, which he has sustained by 
the taking of the raft and by its deterioration in value while in 
the defendant company’s possession. The measure of damages 
would be the difference between the value of the lumber at the 
time it was taken and the value when it was returned, together 
with any special damages. No damages, such as 1 have men
tioned, were proved. The judgment must be set aside ami judg
ment entered for nominal damages. I think this must be with 
costs, as I do not see that the plaintiff has been guilty of mis
conduct in the sense which, under the authorities, would justify 
the Court in depriving him of costs. The conversion was not 
purged by the return, and the plaintiff has the legal right to 
nominal damages. The plaintiff must pay the costs of the ap
peal.

Appeal allowed.

PÆ.I.
S.C.
1912

Statement

W. E. SANFORD MANUFACTURING CO., Ltd. v. McEWEN
Prince Edward Island Supreme Court. Ilaszard, J., in Chambers. 

October 3, 1912.

1. Costs <8 I—14)—Skctbity fob — No.x-besidkxt — Disc kktiox of

The court may a# an exercise of discretion, refine to require a 
non-resident plaintiff to furnUh security for coats where it is ap
parent that the defendant has no bond fide defence to the action.

Motion for security for costs.
IV. E. Bentley, for plaintiffs.
C. G. Duffy, for defendant.
IIaszard, J. :—This is an application for security for costs 

on the ground of the absence and residence abroad of the plain 
tiffs.
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Defendant supports the application by an affidavit in usual 
form; with an allegation also that defendant has a good defence 
to the action as he is advised and believes—also that the goods 
sold by defendant and which form the subject of the suit were 
sold to the defendant on a credit which had not expired at the 
commencement of this action. On examination of the invoices 
of the goods produced by the plaintiffs, the first lot of goods 
amounting to jK.V75.88 were sold by the plaintiffs to defendant 
between May 30, 1910, and November 15, 1911, upon terms net 
30 days from the 1st of January, and upon this invoice $293.43 
had been paid at various times, leaving due $301.05. which 
amount has also been paid recently. The second invoice is dated 
May 9, 1912—$423.85, dated from June 1, 10 per cent., 30 days, 
and on June 3, a payment was made on account of $100, leav
ing due $323.85.

The defendant in his affidavit states that the goods were 
sold on a credit, which had not expired at the commencement 
of this action. On a careful examination of the invoices and 
correspondence I am convinced that there were no terms agreed 
upon other than as stated in the invoices, and that the period 
of credit had long expired before suit was commenced, and 
there is no reason why I should exercise a discretion in favour 
of the defendant and subject the plaintiffs to the trouble and 
inconvenience in giving security for costs in a cause when it is 
apparent the defendant has no bond fide defence : Ihur v. Rand, 
10 P.R. (Ont.) 165.

The summons will be dismissed and the order refused. Costs 
to be costs in the cause.

P. E. I.

8. C.
1912

W. K. 
Sankohii

McEwkx.

Hauanl. J.

Security refused.

FOX v. REID. MAN
Manitoba King’s Bench. Trial before Prendergasl, J. April 14, 1913. g

1. Time (| I—A)—Month—"Thirty hays" — Nor synonymous, when. 1913
A cancellation notice purporting to give tlie vendee of land but 

thirty day* in which to pay an i natal ment of the purchase price, is April 14. 
inoperative and of no effect with respect to the cancellation of the 
agreement of sale, where the default and cancellation clause of the 
agreement require* that one month'* notice be given ; and this defect •
is not cured by the fact that the default and cancellation clause as 
incorporated in the agreement i* set out in full in the recitals which 
were at the beginning of the notice.

[Le Seven v. McQuarrie, 21 Man. L.R. 399. followed.]
2. Contracts ( | V A—3H1 ) —Change or extinguishment — Abandon

ment—Land sale.
A vendee of property, under an agreement for the sale thereof, will 

be held to have abandoned the agreement, where it appears that 
he never went into actual possession of the land which was purchased 
on epseelatioB, though tee Irai eosh paport mu mm tad a 
caveat Hied by him and the agreement registered, but where default
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was made in the payment of the second instalment of the purchase 
price, time being expressly of the essence, and where his subsequent 
conduct for a period of over four years after default clearly indicated 
that he had relinquished all rights under the agreement, and his 
letter after suit was of like effect.

[Hicka V. I.<ii<lhiic, 2 D.L.R. 400, 22 Man. L.R. 90, applied.]

This is an action for a declaration that the defendant no 
longer has any interest in certain lots situate in the town of 
Selkirk which plaintiff Fox agreed to sell to him and he agreed 
to purchase from Fox by instrument under seal, and for the 
discharge of a caveat and vacating of certain registrations 
against the said property.

Judgment was given for the plaintiffs.
F. Heap, and It. J). Stratton, for the plaintiffs.
IV. M. Crichton, and E. A. Cohen, for the defendant.

Prknderuast, J. :—Many admissions were made at the trial 
opart from those contained in the statement of defence, and the 
case now rests on two points: first, was the cancellation notice 
served by the plaintiffs on the defendant valid and effective; 
and second, was there abandonment by the defendant?

The agreement is dated November 2, 1906, and the consid
eration therein is $550, payable as follows : $184 down, which 
was then paid in effect; $183 on November 1, 1907. and $183 on 
November 1, 1908, with interest at 6%. It provides that time 
is to be considered of the essence o' tfoe agreement, and contains 
a default and cancellation clause.

About one month after the execution of the agreement, the 
defendant caused the same to be registered as to such lots as 
were still under the old system, and had a caveat filed with 
respect to those brought under the Land Titles Act. The fol
lowing spring (1907) the defendant went to live at Vancouver, 
B.C.

On November 8, 1907, that is to soy, one week after the first 
instalment of principal and interest became due, the plaintiff 
Fox issued, through the Dominion Rank, a sight draft on the 
defendant for the said amount, directed, as the same reads : “To 
J. Reid, Esq., Hotel Astor, Vancouver, B.C.,” which was 
returned to him some time after with the words endorsed : “Out 
of town.” Having sent out the draft a second time a few days 
later, it was again returned to him, this time with the words : 
“Have settled, return.” Whether the draft was presented to 
the defendant this second time, and whether he wrote or caused 
to be written thereon the three words stated, there is nothing 
more than the above to shew, except that a cancellation notice 
mailed to the defendant at the same address less than two weeks 
later did reach him on his own admission.

On January 3, 1908, the plaintiff Fox had the defendant
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served with eoneollntion notice. I must hold, which will dispose 
of the first question, that this notice is inoperative and of no 
effect, at all events with respect to cancellation, for several rea
sons, and amongst others, that it purports to give a thirty days' 
notice as therein stated, while the default and cancellation clause 
of the agreement requires that one month’s notice he given- 
LcXcveu v. McQuarric, 21 Man. L.R. 399. 5 W.L.R. 248. 
This defect in the essential part of the notice, being 
that which contains the notice proper, is not cured, as 
urged, for the plaintiff, by the fact that the default ami can
cellation clause as incorporated in the agreement is set out in 
full in the recitals which are at the beginning of the notice.

In the spring following his giving notice, the plaintiff Fox 
took possession of the lots by clearing them of scrub, fencing 
them and working them ils a garden. I should here say that the 
defendant never actually entered into possession of the land. In 
1911, Fox sold part of the lots to George Bolton, and part to 
Frederick Linton, his co-plaintifTs in this action. It would 
appear that Fox sold to those parties practically for the same 
price that he had sold to the defendant.

In the beginning of January, 1912, Bolton having tried to 
register his transfer, found the defendant’s caveat filed agaiiust 
the property. Fox says he did not know until then that the 
defendant had filed this caveat in the Winnipeg land titles 
office, nor registered his agreement in the registry office at 
Selkirk. A few days later (January 22nd) the plaintiffs insti
tuted this suit, but were unable to serve the defendant with the 
statement of claim until April 12th. On the same day that the 
defendant was so served he wrote'Fox the following letter:— 

Vancouver, B.C., April 12, 1912.
fieorge H. Fox, Esq.,

Selkirk.
Dear Sir,—I have been served with papers from Heap & Stratton, 

Winnipeg, in connection with some lots I bought from you some years ago 
and which I was unable to make my payments owing to some heavy 
financial losses I had about that time. I then received a notice of can
cellation about December, 1907. When I received this notice I thought 
that put an end to the whole matter. I cannot understand why you should 
go to any exj>ense or trouble when you could of written me yourself and 
have me sign any papers required which would place you in possession 
of the property. I don’t want any trouble with anyone: life is too short 
tor that. If I could have made good at the time you certainly would not 
have had to cancel me out. I thought it was hard of you at the time, as 
you must of known my position in the losses I sustained not many miles 
from Selkirk. However, it is all gone and past and cannot be helped 
now. Forward me any papers you want me to sign that will place you in 
possession and I will sign and return same. I also received a letter from 
you on Tuesday, asking about those two lots. I sold them about three 
months ago for what I paid for them, namely, $150, or ♦30U for both.

MAN
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Since I aobl I have hail a couple enquiries. Let me know what they 
are worth and I will get the owner and see what he will take.

Trusting to hear from you by return mail,
(Sgd.) Jos. Reid.

Salisbury Court,
Suite 10,

Vancouver, B.C.
P.S.—Could you sell any Coquitlam lots there, if I sent you the blue 

prints? There is a big boom on there now.

The words of the above letter : “I also received a letter from 
you on Tuesday asking about those two lots,” etc., refer to two 
lots other than those in question which the defendant had pre
viously owned at Selkirk, and of which Fox wished to have the 
listing for sale. 1 should here remark that this was the first 
communication from the defendant to Fox, ever since the former 
leaving for British Columbia a few months after his purchns. 
Fox apparently replied to the above letter shortly after, enclos
ing a blank form of withdrawal of caveat.

On April 12th the solicitors for Fox received from the «I 
fendant s solicitors at New Westminster, B.C., the following 
telegram :—

Fox versus Reid. Please wire at once, our expense, what amount of 
money necessary for defendant to remit in order to obtain deed of Selkirk 
lots free of all encumbrances. What amount will your client pay for quit

It does not appear that answer was made to this telegram. 
Then, the defendant writes to Fox this letter, dated by error 

May 1, 1911, which should read May 1. 1912:—
Dear Sir,—I have decided to pay over the money on those lots and 

have instructed my solicitors to forward the money to your solicitors in 
Winnipeg. Kindly have everything fixed up and get your money. I will 
send you a good listing of Coquitlam in a few days, one that you can make 
lots of money out of.

Finally, on May 9th, tender was made to Fox of the amount 
still due under the agreement. I should also state that when 
purchasing the property the defendant stated that he was doing 
so for speculative purposes ; that he never at any time paid any 
taxes as called for by the agreement, and that the property in 
the spring of 1912 had increased somewhat in value, although 
not much. On the foregoing facts, I find that there was aban
donment by the defendant.

I do not see that the fact that the agreement provides for 
cancellation by notice, and that such notice was not properly 
given, precludes that finding.

First, the defendant was never in actual possession, and he 
bought for speculative purposes. Then, he only made the cash 
payment, never paid taxes, and his registering the agreement 
and filing a caveat shortly after his purchase, of course, only 
shew his intention at that time of adhering to the contract.

MAN.

kTr.
Ill ;

It Kill.

I'rtmli-rgust, J.
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A year later, when the first payment was due, the plaintiff man. 
Fox made a draft on the defendant, which he refused; and n 
shortly after cancellation notice was served on him. Of course )ç)j
the cancellation notice was inoperative ns such. Yet, especially —
coupled as it was with the making of the draft, it was notice to *ox
the defendant that Fox was not acquiescing in any delay and pFn, 
was insisting on payment. -----

Whatever effect the defendant may have thought that the rr,'m,rrp,,t'J- 
notice had, and whether the effect which he thought that the 
notice had then partly determined or not, the conclusion that 
he came to, the fact is that he then made up his mind to abandon, 
and that this determination persisted until after he was sued.
We have his own declaration as to that in his letter of April 
12. 1Î112, to the plaintiff Fox.

This letter, moreover, shews that whatever effect lie may have 
thought that the notice had. he had otherwise a very cogent and 
peremptory reason for giving up, and that was that during all 
those four years he was unable to pay. lie even complains in 
that letter of the bringing of the action as unnecessary, saying 
that lie is willing to abandon in writing and that the plaintiff 
Fox must have known that his financial difficulties did not allow 
him to meet his payments.

He also failed to pay taxe* for four years, that is to say, not 
only for such a length of time that the land would be sold for 
taxes, hut also that the two years for redemption would have 
elapsed, although of course he would be entitled to further notice.

In short, he made up his mind to abandon on his own admis
sion; that he was unable to pay was in itself a sufficient reason 
to , and he remained in that frame of mind and deter
mination for four years, waking up only after he was sued, 
after Fox had resold to his co-plaintiffs and when the property 
had increased in value.

In Cornwall v. Unison, [1900| 2 Ch.lX 298, where it was 
held that there had not been abandonment, stress is laid in the 
three judgments on the fact that eleven payments out of twelve 
had been made. There also had been c delays all
along, to which the plaintiff had acquiesced, and the agreement 
moreover contained this clause;—

I agree to grant a further extension on application of the purchaser 
at an increase of interest ns shall 1h» determined hv both parties.

I am free to say that were it not for the defendant’s letter,
I would not infer abandonment from the other facts alone; but 
in this document, the defendant not only states that lie has made 
up his mind to abandon, but sets out his inability to pay, which 
was the very best of reasons for " ‘ g.

In Hicks v. Laidlaw, 2 D.L.R. 460. 22 Man. L.R. 96, which 
was an action for the same declaration as in this one. and also 
based on abandonment, both the trial Judge and the Court of

1859
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leas made the declaration prayed for, on the ground that, assum
ing tin- action to have been brought by the defendant for sped-

Fox
f.

Reid.

tie performance, he could not have succeeded on account of 
having waivi-d all rights to the same by delays and laehes. It is 
true that in that case there was no provision for cancellation l>y

I‘r« iiiU rgeit. J. notice in the agreement. That, however, is immaterial in my 
opinion, and if that view is correct, there seems to me to be 
nothing to distinguish the one case from the other.

There will be a declaration as prayed for, and an order 
discharging the caveat and vacating the registration of tin- 
agreement.

Judy Hunt for plaintiff.

SASK. HARVEY v. FARNELL.

S.O.
1913

Sasl.utchacan Supreme Court. Trial before Johnstone, J. April 16. 1913.
1. Torts (81—1 )■—Neolioexce — Loss ok chattels by bailkk'h oros>

C A K KLEHh X KHK—Alii STKR—I)KTI X l' K.
April 16. An notion, in detinue, for damage» austnined hv an owner of car 

lie* against an agister in whose care the cattle were left if they ar
iosi through hi* gross carelessness.

1 Itecvc V. Palmer, 5 C.B. (N.S.) 84. followed.]

Statement Action for the return of cattle lost while in the possession 
the defendant, an agister, or for damages.

Judgment was given for the plaintiff.
C. E. Armstrong, for the plaintiff.
J. E. Chisholm, for the defendant.

Johnstone, J. Johnstone, J. :—The plaintiff, claiming that certain cattle 
of his, in 1910, left with the defendant, for agistment and to be 
by him herded, were, whilst in the defendant's care, and pos
session, lost, brought this action, in detinue, for the return of 
the “goods and chattels” or their value, $300.

The defendant denied the plaintiff’s ownership in the cattli*; 
second, detention ; third, no demand; fourth, that if the cattle 
were lost, it was not through the carelessness of the defendant. 
The value of the cattle lost was conceded to be $300.

The ownership of the cattle in the plaintiff was proved, also 
what I consider a sufficient demand, and I find the cattle were 
lost through the gross carelessness of the defendant, and that 
alone. I cannot imagine a reasonable man looking after his 
own cattle in the manner in which the defendant looked after the 
cattle in question. The defendant could not say whether or not 
the cattle had strayed away, become mired, or in what manner 
they became lost to the plaintiff. lie left the cattle, as far as 
I am able to judge, to look after themselves.
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The defendant’s counsel raised the objection at the trial that 
the plaintiff could not recover for the loss in detinue, but that he 
should have set out the facts and should have alleged careless
ness on the part of the defendant. I must confess that this ob
jection raised considerable doubt in my mind as to the plaintiff’s 
right to recover in the action on the present statement of claim, 
and I reserved judgment. 1 now find, however, the plaintiff 
entitled to recover on the authority of llcc vc v. Palmer, 5 C.B. 
(N.S.) 84. In that ease the plaintiff in appeal was held en
titled to recover in detinue, for damages sustained through the 
loss of a deed left with an attorney for safe keeping. The Court 
held the attorney bound in the keeping of the deed to use ordin
ary care and that as he did not, he was liable in damages. Of 
course, here, the bailment was of different sort, but the same law 
would apply.

There will, therefore, be judgment for the plaintiff for $">00 
and costs.

Judgment for plaintif}'.

ROSS REALTY COMPANY, Ltd. (appellant) v. LACHINE, JACQUES 
CARTIER and MAISONNEUVE R CO. I respondent i. and BASTIEN 
( mis-en-cause).

Quebec Superior Court, Beaudin, J. March 20, 1013.

1. Appeal (§ IIID—85)—From award of arritrators under Railway 
Act—Procedure.

In Quebec, the proper procedure for appealing from an award of ar
bitrators, made under eh. 47. of the Railway Act. R.S.C. 190(1, is bv 
means of an inscription in appeal as in ordinary cases, and not by 
a writ and petition.

fife Vallitreg and Ontario and Qurbre U. Co.. 11 Can. Ry. Cas. 18. 
referred to.]

An award having been rendered by the mis-en-cause as arbi
trators in a case of expropriation under the Railway Act of 
Canada, R.S.C. lOOfi. eh. 37. the proprietors appealed from tin* 
award, under art. 200 of said Act, by means of an ordinary writ, 
to which they attached a petition containing their reasons of ap
peal. The company was named in the writ as respondent and 
the arbitrators as mis-en-cause. The company filed an appear
ance on the return day and subsequently a document by which 
it answered each of the allegations of the petition attached to 
the writ of the appellant, and paid stamps to an amount of $8 
as on a plea.

The appellant now moved to reject this document, on the 
ground that the appeal must be decided upon the record as made 
before the arbitrators, and that no further evidence can be ad
duced and in consequence the so-called contestation is irrelevant.

Mur. 20.
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Far nei.l

Johni'tom-, J.
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Section 200 of the Railway Act, R.S.C. 1006, eh. 37, provides 
for an appeal within one month after receiving notice of the 
award, if it exceeds $600, and par. 2 that
upon such appeal the practice and proceedings shall 1m* as nearly as may 
ho the same as upon an appeal from the decision of an inferior Court to 
the said Superior Court, subject to any general rules or orders from time 
to time made by the said last-mentioned Court, in respect to such appeals.

Henri Jodoin, attorney for appellant.
Atwater, Duclos i(; Bond, attorneys for respondent.
Bastien, Bergeron, Cousineau d" Jasmin, attorneys for mis- 

cn-cause.

Beavdin, J. :—There is no doubt that the procedure followed 
in this case is the procedure followed up to now, in this district, 
at. least. But I am of opinion that the appeal should be brought, 
by means of an ordinary inscription, the same as a party in
scribes in review or in appeal in an ordinary case, simply declar
ing that he intends to appeal, from the award rendered by the 
arbitrators, with mention of the date of the rendering of su h 
award. This will appear clearer, when we refer to the recent 
decision of the Court of Appeal in Be Vallières and Ontario ami 
Quebec Bail wag Co., 11 Can. Ry. Cas. 18. where it was held that 
for the purposes of such appeal, the Superior Court and the 
Court of King’s Bench have concurrent jurisdiction.

If this appeal had been made before the Court of King's 
Bench, it is certain that the appellant should have proceeded by 
an inscription in appeal, as there is no such procedure as a writ 
in appeals. The same reasoning may apply to the Superior 
Court ; there is a writ of summons to initiate a proceeding, but 
there is no writ of appeal, and I come to the conclusion that th»- 
appeal should be a simple inscription, the same as for an appeal 
in Review or in Appeals and an appearance by the respondent, 
but with no plea. But in this ease, the appellant by its own pro
cedure, has invited the respondent to make the answer it made, 
and it might have become dangerous not to answer, as our Code 
provides that a party is supposed to admit every allegation made 
by the other side and not denied by the adversary. It may be n 
question at the taxation of costs, after judgment is rendered on 
the merits.

On the whole, I have come to the conclusion to dismiss the 
motion of appellant, and it is dismissed, but the easts will follow 
the result of the suit.

Motion dismissi<1.
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Ex parte TEED.
\nr Brunswick Supreme Court, Landry, Mel.rod. While, Barry, and 

McKeown, >1.1. February 21, 11113.

N.B.

1. Indictment and information (§11 A—7)—Violation of Temperance 
Act—Time—Statino alternatively.

A conviction for selling intoxicating liquor in violation of law on
one of the days mentioned, is good under an information charging
illegal sale on the 2-ttli or 20th days of December inclusively.

Motion for a rule absolute for certiorari to remove and a statement 
rule nisi to quash a conviction had before Francis F. Matheson, 
a police magistrate, in and for the town of Campbellton, in 
the county of Restigouche, against Herbert Teed, for that “he, 
the said Herbert Teed, on the twenty-fourth day of December, 
or the twenty-fifth day of December, both dates inclusive, in the 
year of our Lord, One Thousand Nine Hundred and Twelve, 
at the town of Campbellton, in the county of Restigouche, un
lawfully did sell liquor without the license therefor by law re
quired.”

Phinney, K.C., for the motion :—The first objection is that the 
conviction is in the alternative and therefore uncertain. It 
could not be pleaded to a second charge for the same offence.

White, J. :—Would not a conviction for selling between the white.j. 
twenty-third and twenty-sixth be good ?

Phinney :—Yes.

White, J.:—But does that not mean that offence was on 
the twenty-fourth or twenty-fifth?

Phinney :—Here the offence was for selling on one day, not 
for selling on 'both, and therefore could not be pleaded to a sub
sequent prosecution. He further urged the following additional 
objections :—

(2) There is no evidence to support the conviction. (3)
There is no evidence that Teed had knowledge that the liquor 
was sold on the premises. (4) There is no evidence that Teed 

1 the consumption of the liquor on his premises.

McLeod, J. :—These last points are decided by Ex parte McLeod, j. 
Daley (1888), 27 N.B.R. 12Î».

Landry, J. (oral) :—The rule in this is refused. We think uwiry. j. 
there was ample evidence to justify the conviction.

White, J. (oral) :—I agree with what has been said by my wi.iv.3. 
brother Barry as to the claim that the offence was charged in 
the alternative. The fact that it is said to have occurred on 
one of two days does not make it an offence charged in the al-

0480
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ternative. 1 am unable to see any difference between chargin 
an offence to have occurred between the 23rd and 26th and sta: 
ing that it occurred on the 24th or 25th. It is a difference in 
language, but the meaning and effect are the same.

Barry, J. -It is true that the general rule is that an of
fence cannot be charged disjunctively or in the alternative in 
a conviction. But it is not the offence, but the time of the com 
mission of the offence that is stated disjunctively here. It is 
admitted that bad the conviction stated the offence to have been 
committed between the 23rd and 26th days of the mouth of 
December, that would have been sufficient. Stating that the of 
fence was committed on one or the other of the days intervening 
between the two dates mentioned amounts, in our opinion, to 
practically the same thing. Time is never of the essence of tin 
offence under the Liquor License Act, so long as it appears that 
the information was laid within the time limited for bringing 
the prosecution. Anyway, if the conviction were brought her- 
upon certiorari this Court has power to amend the date of the 
commission of the offence so as to make it conform to the evid
ence.

The rule will be refused.
McLeod, and McKeown, JJ., agreed.

Rule refused.

TWIN CITY TRANSFER CO v. CANADIAN PACIFIC R. CO.

(File No 20922.)

Board of UaiUcay Commissioners. March 11)13.

1. Carriers (glVll—5241—Stations—Hacks, < xriu ktc., at-I a
cLi hivK i'bivii.m.ks—Discrimination—Effect or Canada Rail-

The grant by n railway company to one transfer or bus company of 
the exclusive privilege of soliciting passengers on depot property u 
not an unjust disci imination against another transfer company within 
the inhibition of secs. 2S4. 317 of the Railway Act (R.S.C. ilMMi, eh. 
37), which prevents discrimination between passengers, shippers and 
consignees of freight, but does nut concern the agencies employed lor 
re riving or delivering trallie. at. to, or froen railway stations.

11’imrl/ v. (Stand Tiunk I'urific l{. Co., 13 Can. Ry. Cas. 104. dis
tinguished.]

2. Carriers i § IV R—524)—Station»—Hac ks, carriages. etc.—Excu
HIVE PRIVILEGES—RIGHT TO GRANT.

Since a railway station is private projicrty us between a ruilxx.iy 
company and the general publie excepting persons who have oc« i 
biun to use it for the purpose of transportation, the company max- 
grant the exclusive privilege h> a Ims or transfer company of solicit
ing xvithin its stations the carriage of passengers and baggage.
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3. € a briers (g IV It—524)—Stations — Hacks, carriages etc., at —
Receipt and disciiaruk of passengers and baggage at plat
forms—Duty to permit—Discriminations—.Regulations.

A railway company cannot prohibit tin* receipt and discharge of 
passengers and baggage at station platforms by all but one bus or 
transfer company, although reasonable regulations may be imposed 
on the privilege; since the railway company’s duty to its passengers 
requires that adequate and suitable accommodations 1m* furnished for 
the arrival and departure of passengers and their baggage from 
stations by such means as the latter may desire to employ.

[Purcell v. Grand Trunk Purifie II. Co., 13 Can. By. ('as. 101 ;
Donttmn v. Pcnnst/lrania Co., 100 I'.S.R. 270; South We. tern Produce 
Distributors v. Wabash It. Co.. 20 Interstate Commerce R. 4.W; and 
Croaby V. Itichmond Transfer Co., 23 Interstate Commerce R. 72. re
ferred to.]

Application made by the Twin City Transfer Co. of Ed* statement 
mon ton for an order directing the Canadian Pacific Ry. Co. to 
extend to the applicant company the same privileges as are given 
to the City Transfer Co. at the company’s station at Stratheona,
Alta.

Tub Chief Commissioner :—The application is contested by cJ.lmk-i.wT. 
the Canadian Pacific Ry. Co., which stated, at the hearing, that 
for the convenient transfer of passengers and their baggage from 
Stratheona (now South Edmonton), to points in Edmonton pro
per. at rates which arc reasonable and can be controlled by the 
railway company, a contract has been entered into with the City 
Transfer Co. to carry passengers and baggage from the station 
to hotels at certain schedule prices; and that, under the said 
contract, no payment is made to the railway company, either in 
the way of tolls by passengers or compensation by the said City 
Transfer Co. The railway company further alleged that Hu
ron tract had been entered into entirely in the interest of the 
travelling publie, and that it does not place upon the passengers 
any obligation either to go themselves or to have their baggage 
carried by the City Transfer Co.

Evidence was also given by Mr. Potter of the City Transfer 
Co. that the former charge of fifty cents per passenger had been 
reduced to twenty-five cents, os a result of the agreement : and 
Mr. Price, Superintendent of the Canadian Pacific Ry. Co., 
stated that some such arrangement had to be made either with 
Mr. Potter’s company or some other responsible concern, in 
order that the business of the railway company might be done 
with dispatch and due regard to tin* convenience of the travel
ling public ; and that, if bus-men were allowed to solicit business 
on the platform generally, the con piny could not prevent ex
cessive transfer charges.

It developed during the hearing that Mr. McNeill, of the 
Twin City Transfer Co., had a similar agreement with the Grand 
Trunk Pacific R. Co. at Edmonton and made a like charge of
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twenty-five cents, and the record shews that the said Twin City 
Transfer Co. carries baggage for some fifteen hotels and two 
theatres; but it was alleged that passengers discharged at the 
C.V.R. station were prevented from doing business with the 
Twin City Transfer employee standing on the platform, tin- 
railway policeman going so far as to say—“That man is not 
allowed to do business here. You cannot get on his waggon.”

1 find, on further consideration, that the Purcdl case, Purcdl 
v. Grand Trunk Pacific P. Co., 13 Can. Ry. Cas. 1114, does not 
deal so broadly with the question as 1 thought at the hearing, 
the decision turning largely on special conditions at Saskatoon 
and not covering generally the right of the railways to make 
contracts of this character.

The unreported judgment of the Supreme Court discussing 
the company’s appeal, delivered by the Chief Justice, reads as 
follows :—

Reading this order an made with renpect to the special vircumstunvi» 
which exist at Saskatoon, we d ism is* this appeal.

It iw not intended hy this disposition of the present ap|sal to cast 
any donht upon the right of the company to take such steps as may Is: 
necessary to maintain order within the limits of the station grounds.

I find also that the Board has not relied on the Purcdl 
case as one of general application, as contracts similar in char
acter to the one considered in that case are still in force at 
other points, and have not been interfered with.

A consideration of the Act and authorities is therefore neces
sary.

Under sec. 284 of the Railway Act, companies must—
(a) Furnish at tlie place of starting . . . and at all stopping plan-, 

established for rnivh purpose, adequate and suitable accommodât on for 
the receiving and loading of all trallie offered for carriage upon the rail
way ; (ft> furnish adequate and mutable accommodation for the carrying, 
unloading, and delivering of all such t rallie; < d > furnish and use nil proper 
appliances, accommodation, and means necessary for 
such purposes.

Sec. 317 provides that:—
All companies shall according to their respective powers, a third to all 

|arsons and companies all reasonable and proper facilities for the receiving, 
forwarding, and delivering of t rallie upon and from their several rail
ways, .... and (sub-sect ion 3) no company shall (a) make or 
give any undue or unreasonable preference or advantage to. or in favour 
of any particular person or company, or any particular description of 
t rallie, in any respect whatsoever ; (h) by any unreasonable delay or 
otherwise howsoever, make any difference in treatment in the receiving, 
balding, forwarding, unhauling, or delivery of the goods of a similar char
acter in favour of or against any particular person or company; (cl sub
ject any particular person or company, or any particular description of 
1 rallie, to any undue or unreasonable prejudice or disadvantage, in any 
respect whatsoever.
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These sub-sections are particularly relied on by Mr. Biggar, 
who appeared for the complainant. The word “traffic” where 
used in the Act, means traffic of passengers as well as goods (sec. 
2, sub-sec. 3).

The duties of the railway company under these sections, are, 
in my opinion, confined to matters relating to the receiving of 
traffic at the railway station, forwarding it over the railway, and 
delivering it at the destination station or to another railway com
pany, as the case may he.

A railway company is under no obligation, legally or other
wise, to take passengers from their houses or hotels to its sta
tions or vice versa; and, there being no duty—no traffic in the 
railway sense—it cannot properly lie said that if such a com
pany allows one transfer company certain privileges, it is guilty 
of unjust or illegal discrimination because it does not allow the 
same or similar privileges to all other companies engaged in 
the transfer business.

If there be discrimination, it lies in the selection of a cer
tain agent for transfer purposes, instead of inviting all those 
now or from time to time engaged in that business to participate, 
as much as possible, in it at all the company's stations, an 
arrangement which would render supervision in the public in
terest practically impossible.

In some cases a transfer does form part of the railway com
pany’s transportation contract, and would fall within section 
317; for example, where on a through ticket, including a trans
fer coupon, passengers are discharged at a station at one part 
of a city and transferred b.v a local transfer company, acting 
under contract, to another station from which the journey is 
resumed. In such a ease as tin- above, all passengers would be 
entitled to similar treatment. The company could not. by un
due delay or otherwise, give an advantage to one particular per
son. to the exclusion or neglect of others, either by its own act 
or the act of its agent, tin- transfer company. To do so would 
Ik- an undue preference or discrimination within the meaning 
of the Railway Act.

On the other hand, the railway company has. if the complaint 
on this point is well founded, practised undue discrimination in 
another direction. Instead of supplying equal facilities to all 
the transfer companies desiring to carry on the business of tak
ing passengers and baggage to and from a railway station, the 
railway company has. by its contract, excluded all the transfer 
companies but one. This may be spoken of as discrimination; 
hut. in my view, it is not the discrimination prohibited by the 
Railway Act, which latter is that worked by the company as be
tween passengers and the shippers and consignees of freight and 
does not concern in any way the men, agencies or companies that
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passenger, or a shipper for receiving, forwarding, or delivering 
traffic at, to, or from railway stations. The only exception 1
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know of to this general rule, is made by sec. 317, sub-see. (>, 
which provides that if a company grants facilities for the car
riage of goods by express to an express company, any other ex
press company on demand shall be granted e<jual facilities on 
equal terms and conditions.

Then, if such an agreement is not prohibited by the Act, have 
railway companies the right to exclude cab or bus drivers from

The Chief 
Commieeiooer.

their station properties (subject to the qualifications hereafter 
made) ?

Railway stations, in the same manner as the railway line 
itself, are of a public nature, subject to duties, obligations, ami 
servitude to the public to the full extent necessary for 
the proper discharge of the company’s statutory and common 
law obligations as a public carrier. While this is the case, rail
way stations are private property as between the company ami 
those of the general public who have no occasion to use them 
for purposes of transportation. In other words, the rights of 
the company to deal with its property arc the same as those of 
any other owners of real estate in so far as matters or uses un
connected with the operation of its road are concerned. Com
panies may, therefore, rent space in their stations for news
stands, restaurants, and barber shops; and why should they 
not, for transfer ami cab offices, without having to supply space 
for all cab-drivers on like terms? As it occurs to me, the com
pany owes no greater duties to cab-drivers than to barbers. It 
is under no direct obligation to either. Its duties as a railway 
company commence and end with those arising out of and in< 
dental to the earriage of traffic.

The railway company, however, occupies a different position 
in so far as a passenger is concerned. It must furnish ade
quate and suitable accommodation for his arrival at and de
parture from the station. This entails a station platform or en
trance with ready access to the street for carriages. The pas
senger has the right to choose his conveyance if he wants om 
Unless all vehicles have, subject to the reasonable rules and regu
lations of the railway company, the rigid to go to the appropri
ate station platform, the full rights of the passenger in driving 
to or from the station are curtailed.

In the Purcell ease, Purcell v. Grand Trunk Pacific II. Co., 
13 Can. Ry. Cas. 194, it was shewn that the plaintiff went to 
meet six ladies coming off a train; and that the station agent 
compelled him to stand his bus at a most inconvenient place for 
ladies to reach; that the passage where he was compelled to 
stand hud been obstructed; and that the agent, upon complaint
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being made, stated that the ladies might reach the bus the best 
way they could. The late Chief Commissioner held this to be 
irregular and illegal.

In this case, the railway policeman prevented the plaintiff’s 
representative from doing business, and told the passenger that 
he could not get on the plaintiff’s waggon. This certainly was 
irregular and illegal. The passenger has a right to take what
ever conveyance he desires, subject to the right of ingress and 
egress by other passengers, and to the proper observance by 
drivers of the reasonable rules of the railway company regulat
ing traffic and in case of public convenience and safety. The 
question is one of the facilities that passengers are entitled to— 
a matter to be determined by the reasonably interpreted require
ments of the traffic at. the point under consideration.

The mere fact that the plaintiff here has a contract with the 
theatres for the transfer of baggage, as well as passengers, 
coupled with the company’s refusal to allow him to carry on 
business, justifies the complaint. McNeill s customers must have 
the opportunity of availing themselves of his service, and the 
company must make the arrangements necessary for such pur
pose.

If any difficulty arise in carrying out the Board’s order, 
precise directions will be given, after inspection by an officer 
of the Board.

Reference may be had to Purcell v. (iraml Trunk Pac ific If. 
Pa., 13 Can. Ry. ('as. 194; Donovan v. Pennsylvania Co.. 199 
U.S.R. 279; South Western Produce Distributors V. Wabash If. 
Co„ 20 I.C.C. Rep. 458; and Posh y v. Ifielinwnel Transfer Po.t 
23 I.C.C. Rep. 72.

Commissioner McLean concurred.

Re NOBLE CROUSE.
REX v. CROUSE.
(Decision No. 1.)

.Yora Scotia Supreme Court. Sir Charles Totrnsheml, CM., and Meagher, 
Russell and Ritchie, JJ. March 27, 1013.

1. Habeas corpus (JIB—0)— Liberty of the Subject Act, R.S.NJS.
1000. cli. 181—Power under, of County Judge acting as Master 

of Supreme Court.
Rule 1 and sub-rule (a) of order 34b (N.S.) does not confer upon 

n judge of a County Court, when acting ns a Matter of the Supreme 
Court, power to discharge from jail, under the 'Liberty of the Sub
ject Act. R.S.N.S. 1000, eh. 181. a person confined for the violation 
of the Nova Scotia Temperance Act.

2. Piioiiiiiition (81—1)—Power of Supreme Court to issue to county
JUDGE WHEN ACTING AS MASTER OF SUPREME COURT (X.S.).

Since a judge of a County Court acting at a Master of the Sup
reme Court of Nova Scotia, is an officer of the latter court, and not 
an inferior tribunal, the Supreme Court should not issue a writ of 
prohibition to restrain bis proceeding as such without jurisdiction; 
an order directed to the Master as an officer of the court is sufficient.

CAN.

1013

Twin
City

Transfer
Oo.
v.

Canadian 
Pacific 
R. Co.

The Chief 
Cornini- io #r

N. S.

S.C.
1013

March 27.



750 Dominion Law Reports. 111 D.L.R

N.S. 3. Stay of proceedings (81—5)—Master of Supreme Court exckedim, 
jurisdiction—«Restraining on motion.

S.C.
1913

The Supreme Court of Nova Scotia van ut ay the action of i 
judge of a County Court, when acting as a Master of the Supreme 
Court, in releasing without authority a |>erson from custody under

Re
( BOUSE.
(No i

♦ lie Liberty of the Subject Act. R.S.X.S. 11100. eh. 1H1, since a count x 
judge acting a* Master of the Supreme Court is an officer there- f. 
and. under order 54. may Ik* restrained on motion from any unauth
orised exercise of |lower.

Slat HIM-lit Motion for a writ of prohibition to restrain the Judge of 
the County Court for district No. 2 from discharging from .jail 
one Noble Crouse, a prisoner confined in jail under a conviction 
for a violation of the Nova Scotia Temperance Act.

An order was made on the appeal directing that the proceed
ings before the Master he stayed.

The application for the discharge of the prisoner was made 
to the Judge of the County Court, as a Master of the Supreme 
Court, under the Liberty of the Subject Act, R.S.N.S. 190o. 
ch. 181. The motion for the writ of prohibition was made in 
the first instance to Ritchie, J., at Chambers, and was referred 
by him to the full Court.

A. Robert8, and B. IV. Russell, in support of application.
J. A. McLean, K.C., and ,/. J. Rower, K.C., contra.

Ritchie. J.
Ritciiik, J. :—Prohibition is applied for in this case on the 

ground that the Judge of the county for district No. 2, as a 
Master of the Supreme Court, has no jurisdiction to entertain 
an application of Crouse for discharge from custody under the 
Liberty of the Subject Act. Crouse is imprisoned under a 
warrant issued by a stipendiary magistrate for a violation of 
the Canada Temperance Act.

In considering the questions involved in this a ion,
which are questions of construction, it must he liorne in mind 
that a distinct and unequivocal statutory enactment is required 
to give to Masters the jurisdiction claimed for them: Ross v. 
Blake, 28 N.S.B. 543.

So far as the construction of rule 1 and sub-rule (a) of 
order 54b is concerned (apart from a point which I will deal 
with later) the argument of Mr. McLean is, to my mind, con
vincing. The words “other than” create an exception within 
the exception, but the difficulty in giving effect to his argument 
arises when rule 2 is considered—that rule is as follows :—

No Master shall exorcise the jurisdiction or powers by this order con
ferred except in cases or matters lielonging to a prothonotary's office in 
the district for which he is County Court Judge.

The words used in this rule are controlling words. “No 
Master shall exercise the jurisdiction, etc.”

To enable the Court to hold that the Master has jurisdiction

0
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the cause or matter must belong to the prothonotary's office in 
Ills County Court district. It was argued that the Master has 
power under rule 1, sub-rule (b) to allow a writ of certiorari 
and that certiorari does not belong to the prothonotary s office 
in the district any mon1 than habeas corpus docs, and on first 
consideration, I was impressed with this argument, but 1 think 
the answer to it is, that, under the Crown rules in regard to 
certiorari, a recognizance must he entered into and filed before 
the notice of the motion for the certiorari is served. When the 
recognizance is entered into and filed, the cause or matter be
longs to the office where it is on file. The originating step has 
been taken in pursuance of the direction contained in the rule, 
but habeas corpus is not so originated. I think the words “be
longing to a prothonotary’s office mean originating, or having 
been instituted or begun in, or transferred to that office. In 
the ease of certiorari, the entering into and filing the recogniz
ance, is the initial step which makes the proceeding a cause or 
matter, and when that step has been taken, the proceeding is. 
as I have said, a cause or matter belonging to the prothonotary \s 
office.

It was contended that the filing of the affidavit to be used 
on tin1 application for discharge made the proceedings a cause 
or matter belonging to the prothonotary*s office, but 1 cannot 
assent to this contention. Tin* mere filing of an affidavit cannot, 
in my opinion, be held to originate proceedings or make a cause 
or matter within the meaning of the rule.

Apart from the questions with which I have dealt, there is 
another objection to the claim for jurisdiction in the matter, and 
perhaps it is the strongest ground upon which to base this judg
ment. 1 am of opinion that rule 1, sub-rule (a) only gives a 
Master jurisdiction in criminal matters when the party 
ing for discharge is imprisoned for an offence which might he 
tried by a Judge of the County Court, under the provisions re
lating to speedy trials. 1 think that two classes of cases are pro
vided for, namely, civil and criminal.

The civil class is provided for by the words “other than that 
of a County Court, Municipal Court, stipendiary magistrate, or 
justice of the peace.” Then the sub-rule goes on to provide for 
the criminal class of case in the following language: “or under 
any proceeding in a criminal matter other than an offence which 
may be tried hv a Judge of the County Court under the pro
visions relating to speedy trials.”

Vnder the County Court Act and under the Municipal Court 
Act there is no criminal jurisdiction and stipendiary magis
trates and justices of the peace have !>oth civil and criminal 
jurisdiction. The two last named judicial officers are put in the 
same class with the County Court and the Municipal Court, and
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then there is the provision which I have quoted in regard to 
criminal matters. I therefore think that it is the civil jurisdic
tion of stipendiaries and justices which is referred to.

If this application for discharge is criminal procedure, then 
there is a very good reason for reading the rule in the way which 
I have indicated because procedure in criminal matters is within 
the jurisdiction of the Parliament of Canada and not within 
the jurisdiction of the Provincial Legislature. It is procedure 
on the Crown side, and, in my opinion, it is procedure in a crim
inal matter, and for this view there is English author! \ 
Easton’s Case, 12 A. & E. G45, was an application for discharge 
under habeas corpus. At p. 648 Lord Denman said:—

This must. 1mj called a criminal matter. The party is sentenced to im
prisonment with hard labour, which puts the matter beyond doubt. That 
being so, the regular course undoubtedly is for the writ to issue on the 
Crown side.

In Taylor’s Case, 3 East 232, the Court held that Taylor 
being in custody on criminal process ought to have been brought 
up by a habeas corpus on the Crown side of the Court. It is 
not necessary to cite authority for the proposition that the war
rant under which Crouse is imprisoned is criminal process.

I am of opinion that the point raised by Mr. Power that a 
writ of prohibition cannot go because the Master is not an in
ferior Court but an officer of this Court, is technically well taken, 
but in my view it can make no difference in the result.

This Court has inherent power to stay the hand of its offi
cers and I see no objection to moulding the application accord
ingly. I am of opinion that this should be done, and an order 
staying proceedings pass.

Russell, J.:—The County Court Judge for district No. 2 
has undertaken to release a prisoner from custody on a crim
inal charge by virtue of his office as Master of the Supreme 
Court under order f>4b. The terms of the order are sufficiently 
involved and perplexing to furnish a very good excuse for mis
understanding the effect of the language. But when the in
volutions of tlie composition with its exceptions within exceptions 
are all straightened out, it becomes altogether too clear for argu
ment that the only jurisdiction conferred upon the County Court 
Judges as Masters of the Supreme Court in connection with crim
inal proceedings is in relation to offences triable under the 
Speedy Trials Act. If the preceding phrases referring to the 
Municipal Court, stipendiary magistrate, and justice of the peace 
had been intended to include criminal as well as civil proceed
ings, there was no need to break the flow of the sentence with the 
words “criminal matters.” The exception would, in that case, 
have read as follows:—
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All matters relating to the liberty of the subject in which the person 
* is held under any proceeding other than that of a County Court, Municipal 

Court, stipendiary magistrate, or justice of the peace or County Court 
Judge acting under the provisions relating to speedy trials.

The only possible necessity for interpreting the words re
lating to criminal matters whs that the draftsman was making 
a sharp transition to criminal matters from the civil proceedings 
to which it is obvious, on close inspection, that the rule is re
stricted until it comes to the closing phrase.

This would be sufficient to end the controversy, but the argu
ment on the effect of the rule took a somewhat wide range, and 
1 have been tempted, perhaps unnecessarily, to follow the his
tory of this rule from its beginning as an Act of the Legislature 
in 1897. Under that Act, which is eh. 32 of the Acts of 1897, I 
think it is very clear that a proceeding had to be already in the 
Supreme Court before a Judge of the County Court, acting as 
a Master could have anything to do with-it. The words are:—

"The Judges of the County Court, ns Masters of the Supreme Court,
. . . shall . . . hear motions and applications and make orders and 
transact all such business and exercise all such authority and jurisdiction 
in the following proceedings and vuillers in Ilic Supreme Court as under 
the Judicature Act and the rules made in pursuance thereof may be trans
acted and exercised by a Judge of the Supreme Court at Chambers.” 
Habeas corpus, excepting when the imprisonment was under a judgment 
order or decree of the Supreme Court or in proceedings for criminal of
fences not triable under the provisions of the Speedy Trials Act or otherwise 
was included among the subjects ns to which the jurisdiction was con
ferred upon the County Court Judges as Masters.

The words “or otherwise” would destroy any intended 
limitation of their powers in connection with proceedings for 
criminal offences, and their insertion is probably the result of 
careless drafting which was corrected when the rule was framed, 
by restricting the jurisdiction conferred by this exception to 
offences triable by a Judge of the County Court.

Confining our attention for the moment to the statute of 1897 
I think it is obvious that the jurisdiction intended to be eon- 
ferred by that Act wras dependent upon the matter being in the 
Supreme Court when the jurisdiction was invoked. Apart from 
the fact, that this is expressly stated in the first section of the 
Act, I think that if it had been intended to make jurisdiction 
upon a Master of the Supreme Court to release a prisoner under 
habeas corpus reference would not have been made to the Judi
cature Act or the rules made thereunder which have nothing 
specifically to say about habeas corpus, but to eh. 18 R.S. of the 
Liberty of the Subject, and the Crown rules by whieh the prac
tice in habeas corpus is regulated. I have little doubt that there 
was in fact in the mind of the draftsman some hazy idea that he
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was conferring a jurisdiction to release from imprisonment in 
some cases, but as a matter of legal intendment and construction 
I cannot read into this Act the expression of such an intention 
The jurisdiction conferred is mainly such as would properly 
belong to a Master, and, having in mind the provisions of the 
County Court Act, ch. 156, sec. 35, which are so carefully con
fined to relief from imprisonment under civil process, I still 
think, as 1 did when deciding the case of Rex v. Woodworth, 12 
E.L.R. 70, that if it had been intended to confer jurisdiction to 
release prisoners in custody under criminal process the legisla 
ture would have done it by express terms in the County Court 
Act, rather than by obscure and debatable inferences from the 
terms of an Act the obvious and primary purpose of which was 
merely to confer upon those Judges the powers of Masters of 
the Supreme Court. This view seems to me to be all the more 
conclusively established by the second section of the Act pro
viding that “no Master shall exercise the jurisdiction or powers 
by this Act conferred excepting in causes commenced in the dis
trict in which he is County Court Judge.” The effect of this 
provision may, indeed, have been to nullify altogether the sec
tion in reference to habeas corpus, for I know of no definition 
of a “cause” in the year 1897 which could, by any possibility, in
clude any proceeding connected with a habeas corpus. But 
this only shews the haziness of the conception which the drafts- 
man was attempting to embody in legislation and cannot lie 
made a reason for attributing to these officials a jurisdiction not 
clearly conferred.

The terms of the order substituted for the Act of 1897 are, 
as was to be expected, more carefully drafted and clear and con
sistent than those of the Act of 1877, but I can see no reason 
for inferring that they were intended to confer a substantially 
wider jurisdiction. The Judges of the County Court arc made 
Masters of the Supreme Court, and one would naturally expect 
the powers conferred by the rule to be similar to those exercised 
by Masters and not such as belong to the «Judges of the Supreme 
Court as Judges. The powers usually exercised by Masters 
are such as are auxiliary to proceedings instituted in the Court 
and accordingly there is a rule in the order which takes the 
place of the section of the statute providing that no Master 
should exercise the jurisdiction conferred except in causes com
menced in the district in which he is a County Court Judge. 
It is in terms that no Master shall exercise the jurisdiction or 
powers by this order conferred except in causes or matters be
longing to a prothonotary’s office in the district for which he is 
a County Court Judge. I do not understand how a cause or 
matter can be said to belong to a prothonotary’s office until some 
proceeding of some kind in connection with it has been filed a
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the office, and it is only in respect to causes and matters so be
longing to such prothonotary’s office that the jurisdiction is 
conferred.

1 must confess that my faith in this view of the provision 
last referred to was seriously shaken by the able argument jf 
Mr. McLean, and by the discovery that the allowance of a writ 
of certiorari was among the powers conferred without doubt 
upon the .Judges of the County Court. Rut on second thoughts, 
it occurs to me that this is a matter that does belong to the pro
thonotary’s office because certiorari proceeding must he begun 
by security filed in the office of the prothonotary. The appli
cant is required to file in the office of the clerk of the Crown 
of the county where the writ is to be made returnable a recog
nizance with condition to prosecute and pay costs. The case of 
a certiorari, therefore, presents no objection whatever to the 
argument drawn from the section referred to.

If the question depended entirefy upon these considerations 
based upon the construction of the statute, possibly it might be 
lacking somewhat in conclusiveness because it might perhaps be 
fairly contended that habeas corpus could also be shewn to be
long in the same way to the prothonotary’s office or that it would 
so belong if the applicant chose to file his affidavit in the office 
of the clerk of the Crown. My learned brother Ritchie has made 
a distinction between certiorari and habeas corpus which seems 
to meet this suggestion. Whether it does so or not, I do not 
consider very material, although inclined to concur in bis rea
soning on the point, because I think the case can lx* put on much 
higher grounds.

When the powers expressly conferred by the order are ex
amined, other than the one in question, it will, I think, be per
ceived that they arc all of them powers of such n kind as could 
normally and naturally be exercised by Masters. The allowance 
of a writ of certiorari settles nothing finally as to the rights and 
interests involved. It merely puts the matter in question in 
train to be determined by the Supreme Court. The settlement 
of issues is not entrusted to the officials so constituted Masters 
except where the parties have consented. The awarding of costs 
is restricted to proceedings before Masters and those expressly 
committed to them by the rules of the Court or the order of a 
Court or Judge. Applications for time to plead and for leave 
to amend pleadings are merely auxiliary to proceedings in the 
Supreme Court. The sale of the lands of lunatics and infants 
is really the only matter of high importance that has been com
mitted to these officials as Masters, if it is indeed committed to 
them, as to which I express no opinion. If it has been so com
mitted to them it may have been because it was thought to be a 
matter that a Master of the Supreme Court could properly be
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allowed to deal with. The sale of lands in actions for fore
closure is merely a proceeding in the action. With one possibl 
exception, therefore, the sale of land of lunatics and infants, 
there is no power conferred by this order that determines any 
disputed substantive right unless it is the one now under con 
sidération. They all have to do merely with the machinery by 
which matters are put in train for settlement by the Supreme 
Court.

In the endeavour to construe the particular provision now 
under consideration T think we may fairly apply the principe 
■nnscitur a saciis when we find that all the other provisions .if 
the order are in the nature of machinery, with one exception, 
and that a matter which might well have been considered a pro 
per subject to be dealt with by a Master. 1 think it is not ini 
proper that we should approach the question with a propos 
session against the view that the jurisdiction in question has 
been conferred. Such a prepossession is not a bias, it is a legiti 
mate attitude justified first by the fact that we are dealing with 
a series of powers conferred upon these officials merely ns Mas 
tors of the Supremo Court; secondly, that such a power was 
clearly not conferred by the statutes for which the rule is a sub
stitute ; thirdly, that the County Court Act, by which the substan
tive jurisdiction of the County Courts is defined, although it has 
been revised since the enactment of 1807. has carefully limited 
the jurisdiction to release prisoners under habeas carpus t > 
cases of custody under civil process; fourthly, that, apart from 
the jurisdiction in question, the powers expressly conferred by 
the order, all of them with one possible exception relate to mat
ters of procedure ancillary to proceedings in the Supreme Court 
and do not involve the determination of any question of .sub
stantive rights; and as to the exceptional ease, the sale of in
fants’ and lunatics’ lands, the powers are such as might fairly 
have been considered suitable for the exercise of a Master's 
functions. The power to release a prisoner seems to me to be 
a matter of an altogether different kind from any of those re- 
ferred to. A prisoner in custody has the undoubted right to 
go in succession to one after another of seven Judges of the Sup
reme Court for relief. Tf it was intended to give him. in addi
tion to this, the option of applying to a County Court Judge, 
the least that should be looked for is that the right should be 
found in clear and unmistakable terms. Ample scope can be 
given to the terms of the clause respecting habeas corpus hv 
confining it to the proper duties of a Master of the Supreme 
Court without reading it as conferring a jurisdiction to release. 
The Crown rules, for instance, allow a return to be amended by 
leave of the Court or a Judge, and there must be a number of 
other possible applications of an ancillary nature that a Master 
could properly dispose of, short of exercising a jurisdiction to

■
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release from imprison mont, and I cannot lmlieve that tin* Judges 
of this Court would ever have thought of making use of this 
power to make rules in such a manner ns to confer upon the 
Judges of the County Court a jurisdiction which the Legislature, 
in defining their jurisdiction, has so carefully withheld. Nor 
can I. after reading one by one the sections of tin* Judicature 
Act conferring the authority to make rules, discover under 
any section under which I should feel myself justified as a Judge 
of the Supreme Court in assuming the authority to make a rule 
conferring such a jurisdiction. The authority can. by a tour dc 
force, be read with see. 45 (6) designed for no such object, but 
I should regard the exercise of the rule making power for this 
purpose as an usurpation of the functions of the Legislature 
which gave us the power to make rules for regulating the pro
cedure of the Supreme Court, but did not, 1 think, imagine 
that in regulating our own procedure we should so radically en
large the jurisdiction that they have conferred upon another 
Court, especially when, in the exercise of their proper author
ity. they have so carefully limited it. I should as soon have 
thought that in defining the duties of officials of this Court we 
might legitimately assume authority to give the County Court 
Judge jurisdiction to try an action of ejectment or issue a writ 
of quo warranto.

The case of McKay v. Campbell, 3fi X.S.R. .'>22, has been 
cited to shew that the Court cannot prohibit the learned Judge 
of the County Court, from exercising the jurisdiction in ques
tion. In that ease a commissioner was proceeding under the 
Collection Act in a matter in which lie had undoubted prima 
facie jurisdiction conferred by law. the only objection being 
that he was personally disqualified in the particular case by 
reason of interest, and it was held that as he was acting as an 
officer of this Court the writ of prohibition would not lie. I 
think the principle applied in that case is not applicable here. 
In this case, if I am right, the Judge had no authority con- 
ferred upon him by any statute to exercise the jurisdiction in 
question and I do not think In* is the less amenable to control by 
means of the writ of prohibition because lie professes to have 
jurisdiction as a Master of this Court. It is the same ease as 
if In- were undertaking to try an action of ejectment or issue an 
injunction. The circumstance that lie professed to do so as a 
Master of the Supreme Court would not. 1 think, prevent this 
Court, under the principle referred to in McKay v. ('ampinII. 
supra, from prohibiting him from exercising such a jurisdiction. 
Rut it is not necessary to decide that prohibition would lie in 
such a case and on this point I prefer to leave the question open 
as far as this opinion goes. We have undoubted authority to 
control the proceedings of our own officers, ami as the authority
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is claimed by virtue of its having lH»en conferred upon the 
County Court Judge as an officer of the Supreme Court, I 
think we should prevent its exercise if, as I hold, the jurisdic
tion has not been conferred.

Meagher, J., concurred.

Townshend, C.J. :—While not so thoroughly convinced as my 
brethren, 1 think it best to concur in the result of the decision 
just read. The language of order 54b is certainly obscure, ami 
its meaning not well or clearly expressed, and, to say the least, it 
is doubtful whether power to grant writs of habeas corpus has 
been conferred on County Court Judges acting as Masters of this 
Court in criminal cases other than in offences triable under I lie 
Speedy Trials Act, and before stipendiary magistrates. Such be
ing the case, it seems to me the better and wiser course for the 
Judge of the County Court acting as Master to decline entertain
ing such application, at any rate until either the Legislature or 
the Judges of this Court, by order, distinctly confer such juris
diction, if it is deemed expedient to do so.

As to the preliminary objection urged by Mr. Power to the 
propriety of issuing a writ of prohibition to the County Court 
Judge acting as a Master of this Court. 1 think it is well taken. 
Writs of prohibition only go from this Court to inferior Courts, 
and not to its own officers. When acting in the capacity of 
Masters they are undoubtedly acting as officers of this Court, 
and as such the Court inherently, and also by virtue of order 
54, has a much more speedy and summary mode of restraining 
any unauthorized exercise of power by simply restraining them 
on motion from doing tliis act complained of, and I see no diffi
culty in this case of making such an order.

Proceedings stayul.

[A subsequent application in the same matter is reported 
post p. 759, lie Noble Crouse, No. 2.]
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Re NOBLE CROUSE. 
REX v. CROUSE.

(Decision No. 2.)
S. C. 
191.1

N.S.

Nova Scotia Supreme Court, (Iraham, E.J, April 2, 1913. -----
1. Intoxicating liquors (§ 111 K—94)—■Nkcond offences—Nova Stxmx -

Temperance Act — Summons—Particulars of previous con
\l('l ION.

In a criminal prosecution for an alleged second offence under tin*
Nova Scotia Temperance Act, 1910. ih amended, incorporating by 
reference for procedure certain sections of the Criminal Code (Can.)
1900, and the forms of the Canada Temperance Act, a summons is 
defective which does not specify with any detail the previous con
viction cither as to («) its date; (b) the nature of the offence; (c) 
whether for Ailing or keeping or which of the other possible offences;
(</) the place of the offence, or (e) otherwise earmark it; although 
it is alleged therein that the present offence “was and is a second 
offence against the Nova Scotia Temperance Act. 1910”; such sum 
liions is an insufficient basis for a conviction in the absence of the ac
cused for a second offence with the increased penalty.

| The Quern v. Willis, L.R. 1 303 ; The Queen V. Thomas, L.R.
2 C.C. HI, referred to.]

2. Intoxicating liquors (§ III K—04)—Second offence — Particulars
OF FIRST OFFENCE IN SUMMONS—REQUIREMENTS.

In a criminal prosecution for an alleged second offence under the 
Nova Scotia Temperance Act. 1910, us amended, where the summons 
is defective in not suflicicntlv earmarking the previous offence and 
conviction, the defect of such summons cannot lie g< t rid of by merely 
omitting to carry such defect into the present conviction, and. where 
the hearing has proceeded in the defendant's absence, a conviction as 
for a second offence cannot he based upon such defective summons, 
even though the present conviction and information may in themselves 
l»e sutlicient in form.

| Xellacott V. Thompson ( 189411. W.N. 158; The Queen V. tirant, 31)
N.S.R. 3tW, specially referred to.]

3. Intoxicating liquors (8 INK—94)—Second and huiiheqvent of
fences—Description of statutory provisions—Amendments,
WHEN INCLUDED.

In a proceeding for an alleged second offence under the Nova Scotia 
Tem|*erance Act, 1919. as amended bv the Nova Scotia Teni|K*rance 
Ai i. i Geo. V. i N.s.i eh. 83, sec. 8, the latter alone providing the 
punishment by imprisonment without option of line fur a second of
fence ; where the information and conviction set out that the alleged 
second offence is contrary to the provisions of part I. of the Nova 
Scotia Temperance Act, 1910, and contain no reference to or recital of 
the amendment of 1911. eh. 33. sec. 8, the omission constitutes, at 
common law, a misdescription of the statutory provisions and is not 
cured by the general Interpretation Act for the statutes of t'anada, 9 
Kdw. VII. eh. 21, sec. 9 (now R.S.V. 1909. ch. 1 sec. 39). lacking all 
amendments, since the latter provision is not incorporated by refer
ence in the Nova Scotia Temperance Act.

f Catrùlfjr v. St ran fie, 1 Plowden 79: Itirt v. Ilothirell, I Raym.
210; Craie'» Statute I jaw, 55, referred to.]

The defendant was convicted by the stipendiary magistrate Statement 
of the town of Bridgewater of a seeond offence against the 
Nova Scotia Temperance Act, 1910. The defendant was not 
present at the trial and was not represented by counsel. The
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conviction was made in his absence imposing the statutory pen
alty of three months in the county gaol, and a warrant thereon 
issued followed by the arrest of the defendant. Application 
was then made before Graham, B.J., at Chambers, for the 
prisoner’s discharge under eh. 181 of R.S.N.S. 1900, “Of secur
ing the liberty of the subject.”

One of the grounds of the application was that the sum
mons was defective inasmuch as it did not fully state and was 
not sufficient notice to the defendant of the offence with which 
he was charged in the information and of which he was convicted 
in his absence, and that it did not bring to his notice the fact 
that the punishment for such offence was by th6 amendment of 
eh. 33 of the Acts of 1911, made three months’ imprisonment 
without the alternative of a line. The prisoner was discharged. 
The part of the summons describing the offence was in form as 
follows :—

Whereas information has been laid before me Vinrent J. Paton, stipen
diary magistrate in and for the said town of Hr dgewater, for that you 
on the 20th day of February, A.D. 101.1. at the said town of Bridg. 
water in the said eounty of Lunenburg, unlawfully did keep intoxical • _• 
liquor for sale, vontrary to the provisions of part I of the Nova Svuti.i 
Temperance Act, 1010, then in force in the said town of Bridgewater, 
and that the same was mid is u second offence by you against tin- 
Nova Scot in Temperance Act, 1910.

J. A. McLean, K.C., for the prisoner.
Arthur Huberts, for the prosecutor.

Graham, K.J. :—This is an application for discharge on re
turn to habeas corpus of one Crouse imprisoned under the Acts of 
1911, eh. 33, sec. 8, for a second offence. This is imprisonment 
by way of punishment and not to enforce payment of a money 
penalty.

The Nova Scotia Temperance Act, 1910, sec. 24, provides as 
follows: “for a .second offence to a penalty of not less than 
$100 or to imprisonment for two months with or without hard 
labour.”

By N.S. Laws 1911, ch. 33, sec. 8, sec. 24 was repealed and 
this is substituted after the first conviction “on each subsequent 
conviction he shall be liable to imprisonment for three mon s 
with or without hard labour.”

In this Act in addition to its own provision there are in
corporated by reference for procedure the provisions of the 
summary convictions parts of the Criminal Code of Canada and 
the forms of the Canada Temperance Act are quite sufficient.

In the Canada Temperance Act there is no form for a .sum
mons but there is a form for informations, form l‘. -which 
refers one to the forms for convictions C. and V. for second
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and third offences. Forms U. and V. are forms of convictions 
for second and third offences. And this is the form of statement 
therefor :—

And it appearing to me that X. Y. was previously, to wit: on the 
day of. A.I). 19 at the of before, etc., duly con
victed of having unlawfully sold intoxicating liquor contrary to the 
provisions of part II. of the Canada Temperance Act then in force in 
the said on the day of A.D. 19 at the of

By see. 44 of the Nova Scotia Temperance Act, 1910, it is 
provided
that the magistrate shall in the first instance enquire concerning such 
subséquent ofiVnvo only and if accused is found guilty thereof, he shall 
then and not before enquire concerning such previous conviction.

One of the difficulties in this case is about the summons. The 
only reference in it to his previous conviction or offence was 
“And that the same was and is a second offence by you against 
the Nova Scotia Temperance Act, 1910.” There is no allegation 
of any kind of a previous eonviction. There are none of the 
details contemplated as to the date of the previous conviction, 
the nature of the offence, whether selling, keeping or which of 
the many offences was involved or the date or place when ami 
where it was alleged to have been committed, the form of in
formation and conviction points to such details.

Sec. 44 requires two inquiries when the prosecutor is going 
for a second offence—first in respect to the principal charge, 
then in respect to the previous conviction. There may be many 
previous convictions against defendant in this class of cases. 
And convictions for the principal offence have been quashed 
because the recital in it of a previous conviction shewed a con
viction without jurisdiction in the magistrate making that pre
vious conviction.

In respect to the requirement of a summons it is laid down in 
Mums’ Justice of the Pence, vol. 1. p. 1127 :“lt should state the 
substance of the charge laid against the defendant.” And in 
vol. 5, p. 742, under “Summons”: “In all legal proceedings the 
person complained of ought to have notice of the charge laid 
against him and to have an opportunity of being heard in his 
own defence.”

I notice that. Mr. Daly in his (’anadian Criminal Procedure 
133, says:—-

The intention of the summon* living to nfford the person accused the 
mvnn* of making his defence it «hon'd contain the substance of the charge 
ami fix a day and place for hi* appearance.

Now this summons does not contain the substance of the 
charge. Nor does it give notice of what previous conviction is 
to be used in evidence against the defendant.

N. S.

s.c.
191.1

xR,!

ixo. T)
Graham. E.J.
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The defendant did not appear before the magistrate. I sup
pose he relied upon the insufficient statement of a previous 
conviction, and took the chances of a first conviction and 
stayed away.

The magistrate convicted and instead of carrying the defect 
in the summons into the conviction made a conviction which for 
the present ease I shall consider to be suffieient as well as the 
information itself.

Even this Court, where a defendant had not appeared, 
could not enter a judgment good in form where the writ of 
summons served with a special indorsement was for an insuffi
cient cause of action materially different. There would hav 
to he an amendment and re-service : Scllacott v. Thompson 

1890 . W N 158
I think that this case is within the decision in The Queen v. 

Grant, 30 N.S.R. 368. There had been an adjournment of the 
trial. The defendant did not attend on the date to which it had 
been adjourned. The present Chief Justice says, p. 374:—

That the magistrate on that date heard a motion by the prosecutor 
for an amendment of the summons in the case changing the date of the 
previous conviction set out in the summons and grunted the motion, 
amending the summons and then convicted the defendant of a third offence.

Tliis it was held could not be done, p. 375. I rely on this ease 
to shew that a recital of a previous conviction in a summons is 
a material thing. And if the amendment by changing a «lut 
will not be allowed surely it is not permissible to recite a 
previous conviction in this wholly informal way. There is no 
previous conviction car-marked, no previous offence ear
marked, any one of the many convictions may be used against 
a defendant at the trial without any notice to him. It is quite 
a mistake to call that loose expression the substance of the 
information.

In England there are statutes as to offences committed after 
previous convictions, but the form of indictment on such eases 
contains a count setting out with particularity the previous 
convictions and that has to be submitted to the jury. Archi
bald, Criminal Pleading, 24th ed., 564,1066, HM : Rex v. Allen, 
Russ, and Ry. 512; The Queen v. mil's, L.R. 1 C.C. 363; The 
Queen v. Thomas, L.R. 2 C.C. 141 ; The Queen v. Martin, 1 
I c. 214.

Of course in our statute, see. 45, you may have a conviction 
for a first offence even if some of them have been other offences.

In Wilde. Commonwealth, 2 Met. 410, Shaw, C.J., says:—
It in, t her of ore, not necessary to sot forth (in the information i the 

full and entire record of such previous conviction in extenso ; it is suffi
cient to set it forth with such particularity as to identify it and indicate 
the nature and character of the offence charged and to set forth the
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sentence or judgment with so much exactness as to shew that it was 
such a conviction as brings the convict within the law providing for 
the additional punishment sought for by the information.

And in Bishop, Criminal Law, vol. 1, p. 5963, the learned 
author says:—

But if it is the second or third (olfenee) and the sentence is to be 
heavier by reason of its being such, the fact thus relied on must be 
averred in the indictment, because by the rules of criminal pleading 
the indictment must always contain an averment of every fact essential 
to the punishment to lie inflicted."

Further, Bishop says, sec. 962:—
According to New York doctrine, which seems sound, if the convic

tion for a tirst offence was before a Court of special or limited jurisdiction, 
the averment of the conviction on an indictment for the second, must 
siiew tho jurisdiction.
In Commonwealth v. Harrington, 130 Mass. 35, where an at
tempt was made by statute to dispense with the necessity “of 
alleging previous conviction for drunkenness,” the statute held 
void because it was contrary to art. 12 of the Declaration 
of Rights, that no citizen shall be held to answer for any 
crime or offence “until the same is fully and plainly, substan
tially and formally described to him.” The Court said:—

It follows that the offence which is punishable with the higher penalty 
is not fully and substantially described to the defendant if the complaints 
fail to set forth the former convictions which are essential features of it.

N. S.
S. <\ 
101.3

XOIH.K
('Hot KK. 
(No. •.».»

G return, K..Î.

In People v. lluek, 109 Midi. 687, the information against the 
defendant charged with being a common prostitute contained 
the following language: “Said offence being and is hereby 
charged as a third offence.” The Court said: “There was no 
description of the previous alleged offences nor was it averred 
that there1 had been any previous conviction.” It was held 
under the statute in question that

It was not only necessary to charge the offence as a second or third 
offence as the case may 1m*. but it is also essential to charge that there 
has been a conviction of such previous offence or offences, and properly 
the information should state at least the date and occas on of such con
viction.

I have cited these authorities to shew that the summons in 
this case neither contained the substance of the charge nor was 
it legal notice to the defendant of the previous conviction. I 
am not now questioning the suflieiency of the information or 
conviction; and I say that, with such want of notice, it was 
not competent for the magistrate in the defendant’s absence to 
make the conviction which he did make reciting a previous con
viction in much more formal terms and with much more detail.
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There is another point. In the information and conviction 
the charge alleged was set out as contrary to the provisions of 
part 1 of the Nova Scotia Temperance Act, 1910, then in force 
in Bridgewater; also his second offence against the Nova Scotia 
Temperance Act, 1910. And there is no reference to or recital 
of the amendment of 1911, eh. 33, sec. 8, which alone provides 
this punishment by imprisonment for a second offence.

1 should think that at Common Law it would be held that 
there was misdescription of the provisions relied upon : Pal- 
ridge v. Strange, 1 Plowden 79; Birt v. Ilothwcll, 1 Raym. 210; 
Craie, Statute Law, 55.

But in the general Interpretation Act for the statutes of 
Canada there was introduced, ti Kdw. 7, eh. 21, sec. I» ( now 
R.S.C. ch. 1, sec. 39), this provision : “any such citations of, or 
reference to any Act (in any Act, instrument or document 
shall, unless the contrary intention appears, be deemed to be a 
citation of or reference to such Act as amended.” So far as 
1 can discover we have no such interpretation provision in the 
Acts of Nova Scotia.

Although those parts of the Criminal Code relating to pro
cedure and the amendments thereto arc incorporated by refer
ence into the Nova Scotia Temperance Act, this provision in 
the general Interpretation Act of Canada is not incorporated 
also; and it would not be applicable to this conviction, which is 
really a provincial thing, and does not cure it. However, 1 
depend on the point tirst dealt with.

The defendant should be discharged from imprisonment, 
and there will be the usual undertaking by him not to bring any 
action.

Prisoner discharged.

MURRAY v. PLUMMER.

Saskatehcican Supreme Court, Johnstone, ./., in Chambers. Map 20. I'1 •

1. Impositions ($ 1—2)—Of party to action involving i u.ui>—sinw 
1NO SUFFICIENT TO JUSTIFY TAKING.

An order for the examination in the United States, under rule ■ 
Sa-k. Rules 1911, of a party to an action involving fraud, will In- n- 
fu-ed where the court was satisfied that the purposes of justice w.m! I 
very likely be defeated if he were not produced as a witness on t 
trial so as to he subjected to an effectual cross-examination, and con 
fronted by witnesses fully acquainted with the circumstances of the

11.air son v. Vacuum Brake Co., 27 Ch.D. 137 ; and Itiehanl Belirmu 
Co. v. T per ma n, 4 S.L.R. 39, referred to.]

Statement Appeal by the plaintiff from an order made by the Local 
Master at Cannington for the examination of defendant l>lu:n 
mer on behalf of his co-defendant, Lockhart, before a special
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examiner at Portland, Oregon, under rule 365 ■ Sask. Rules. SASK.
1911). âc.

W, A. Bey non, for plaintiff. ion
P. IT. Gordon, for defendants. ,,-----Murray
Johnstone, J. :—The action, an action for specific perforin- Piimmf.r.

a nee, is founded on an agreement for sale alleged to have been -----
entered into between the plaintiff and Plummer, whereby the 
latter agreed to sell to the plaintiff certain lots in Saskatchewan 
for the consideration of $1,600. The plaintiff claims to have 
paid all the purchase-money and interest, save the sum of $656.- 
24, which, he alleges, he tendered to Plummer with a transfer 
of the property to himself to he executed. The cause is at issue, 
but as yet there has been no application to set it down for trial.
Roth defendants appear to the action by the same solicitor.

The defendant Lockhart made an application before the 
Local Master for an order for the examination of his co-defen
dant at Portland, Oregon, and in support of this application 
filed his own affidavit and that of his co-defendant, Plummer.
Lockhart in his affidavit states that he is one of the defendants; 
that the evidence of his co-defendant, Horace E. Plummer, is 
necessary and material ; that he cannot safely proceed to the 
trial without his evidence ; and that the evidence which Plummer 
would be called to give is with respect to the following: (a) 
the fact that the plaintiff made default in the performance of 
certain covenants in the said agreement contained, more particu
larly with reference to the payments by the plaintiff to the de
fendant Plummer; (b) proof of notice of cancellation; (c) the 
plaintiff did not tender the sum of $656.24, as alleged by him, 
nor did he tender a transfer. It will be observed that this affi
davit does not, nor does that of Plummer, state that this defend
ant, Lockhart, would be able to prove these facts by Plummer.

The affidavit of Plummer, sworn on March 22. 1013, and 
used on May 6, 1013, contains the following statements: (a) 
that he is one of the defendants: (b) that his permanent resid
ence is in the city of Portland: (c) that his occupation is build
ing inspector, and he is in the employ of the city of Portland, 
and it would be impossible for him to leave his business in that 
city and attend the trial of the action in the month of May, in 
the Province of Saskatchewan, as the period is a very busy 
period in the building business; (d) that he has seen a copy of 
the statement of claim which is produced and marked A. ; (e) 
that he can give evidence material to the issue, and that his evid
ence could be taken effectually in the State of Oregon ; (/) that 
he believes that one Mahaffy, an attorney practising in the city 
of Portland, is a fit and proper person to act as commissioner 
for the taking of his evidence.
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It is not alleged in either affidavit used before the Local 
Master that Plummer could not be induced to come to Sask 
atchewan at any other time, or that he would not come to give 
evidence on the trial, or circumstances shewn that would satisfy 
the Local Master that he could not be induced to come here, or 
that the defendant Lockhart could not reasonably be expected 
to produce him at the trial. The rule under which the applimi 
tion is made contains the provision that, where it should appear 
necessary for the purposes of justice, the Court or Judge may 
make an order for the examination upon oath of any witness or 
person, etc.

Now, what is there on this application, in the material be
fore the Local Master, which should satisfy him that it is in 
the interest of justice that the defendant Plummer should be 
examined at Portland? I think, nothing; moreover, I think 
the very reverse is shewn by the material. Assuming that the 
plaintiff’s case, as it appears in the statement of claim, is truth
fully set forth—I think this must be assumed for the purpose 
of this application—what is the position? The plaintiff en
tered into an agreement with the defendant Plummer to pur
chase land at a certain price on the instalment plan. These in
stalments and interest thereon were duly paid as and when 
called for, with the exception of $6,>4.24, which amount was 
tendered to Plummer on July 19, 1912 ; that the defendant Lock
hart, Plummer’s solicitor, knowing the circumstances, took from 
Plummer a transfer of the property in question in fraud of the 
plaintiff. This is virtually the plaintiff’s ease. He asks for 
specific performance as against Plummer, and that Lockhart, 
the registered owner, should be declared a trustee for him.

I think it most important that Plummer, a party to the fraud, 
if any, perpetrated, should be present at the trial; and, besides 
being subjected to an effective cross-examination, be confronted 
as well with persons fully acquainted with the circumstances 
Not only docs it appear not necessary for the purposes of justice 
that Plummer should be examined in Portland, but it does ap
pear to me that the purposes of justice would very likely he de
feated by his being examined abroad.

It strikes me very forcibly that the questions arising on this 
appeal are covered by the remarks of the learned Judges sit tine 
in appeal in Lawson v. Vacuum Brake Co., 27 Ch.D. 137. The 
application there was for an order for the examination of a wit
ness in Chicago. Raggallay, L.J., at p. 141 and following pages, 
draws attention to what must be shewn on an application for an 
order of this kind. He says:—

There is no doubt that the Court has jurisdiction to grant the applica
tion. But on what principles is that jurisdiction to lie exercised? The 
Court, in considering an application of this nature, will, no doubt, take



11 D.L.R.] Murray v. Plummer. 76

into consideration the difference between the expense of the witness being SASK. 
brought over to this country, and of his being examined abroad, and the ^ ^ “ 
inconvenience, apart from the expense, which may be occasioned by com- 
pelling him to leave his occupation in a foreign country and come over ___
to this country to be examined. But it appears to me that, if an applies- Murray
lion is made (whether it is made by the plaintiff or by the defendants) r.
for flic examination of a witness abroad, instead of his attending in this Vi.vmmkh.
country to give evidence at the trial, it is the duty of the party making j„|inMone. J.
that application, when making it, to bring before the Court such circum
stances as will satisfy the Court that it is for the interest of justice that 
the witness should be examined abroad.

It is stated by Lord Justice Cotton:—
This is not the case of a plaintiff, but of a witness, and undoubtedly a 

most material witness—a witness who is coming to give evidence on the 
part of the plaintiff to assist the plaintiff in upsetting for fraud a scheme 
in which the witness hud himself been one of the principal actors. It is 
most desirable that such a witness be examined in open Court. If, how
ever, it could be shown that he could not he induced to come here, or that
the plaintiff could not reasonably be expected to bring him here. I think
it xvould be right to give leave to examine him abroad, and it would he for 
the Court or the jury at the trial to determine how far the weight of his 
evidence was affected by their not having seen or heard him. But 1 think 
that in a case of this sort, where it is important that the witness should 
lie examined in Court, a heavy burden lies on the party who wishes to ex
amine him abroad, to shew clearly that he cannot be reasonably expected 
to come here. On that point the plaintiff has failed. In my opinion, there 
is not sufficient evidence to satisfy me that this witness cannot be brought 
here, or will not come here. It is true we are told ho is in the service of 
some company, but we do not know what is the character of his occupa
tion, or whether he would not lie able at comparatively small expense to 
leave for a time his position there and come over to this country.

Sec also Richard Rclivcau Co. v. Tyrrman, 4 S.L.R. 39, 16
W.L.R. 492.

1 am, therefore, of opinion that this appeal must be allowed 
with costs.

Appeal allowed.

WIDELL CO. & JOHNSON v. FOLEY BROS ONT.
(tulario Supreme Court. Middleton, J.t in Chambers. June 11. 1013. g.ç,

1. Partnership (8 VII—30)—Action in partnership name after his- 191,1
solution—Objection by one partner—Addition as defendant. ------

On an objection of a non-resident co-partner his name will lie ,lunc 1L 
stricken as a party plaintiff from an action instituted by his co
partner without his concurrence after the dissolution of the firm, hut 
lie may be added as a party defendant so as to bind him by the liti-

\8eal rf Edgelotn v. Kingston, [1008] 2 K.B. f>70. and Itc Mathews,
[1005] 2 Ch. 400. specially referred to: Widcll V. Johnson. 10 D.L.R.
S55, varied on appeal.]
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Appeal by the plaintiff Frank W. Johnson from the order 
of the Master in Chambers, Widell v. Johnson, 10 D.L.R. 850. 4 
O.W.N. 1338.

G. S. Hodgson, for the appellant,
H. McKay, K.C., for the defendants.

Middleton, J. :—It is conceded that the Widell Co. and 
Frank W. Johnson carried on business together in partnership, 
so far at least as the transaction in question is concerned, 
under the firm name of “Widell Co. & Frank W. Johnson ”

It is clear law that a partner may sue in the name of his 
firm; hut, if his co-partner objects, the partner suing may he 
ordered to give the objecting co-partner security against the 
costs of the action. See Halshury’s Laws of England, vol. 
22, p. 41; also Seal & Edgelow v. Kingston, 11908] 2 K.B. 57!».

Widell & Co., the objecting co-partner in this case, is out of 
the jurisdiction, and has notified the defendants that it is not a 
party to this litigation; and, fearing to attorn in any way 
to this jurisdiction, it declines to make the motion necessary 
for protection.

The true solution of the situation is that indicated 
in lie Mathews, [1905] 2 Ch. 460. The name of Widell Co. 
should he eliminated from the style of cause, and it should lie 
added as a party defendant. Leave should now he given to 
serve it out of the jurisdiction and to make all appropriate 
amendments.

The term imposed in He Mathews that security should 
be given for the costs of the defendants cannot properly be 
imposed here. The foundation for it in that case was the 
fact that the dissenting plaintiff had become liable for costs 
by assenting to be a plaintiff in the first instance.

The costs before the Master and of this appeal should he to 
the defendants in the cause.

Order accordingly
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FALCONER v. JONES
Ontario Supreme Court (Appellate Dirisirm), Meredith. C.J.O.. Muelnren, 

Magee, and Hod pim, JJ.A. dune 4. 1013.

I. Master and servant (§11 A4—70)—Death — Improper method of

REPLACING BELT ON PIT. LE Y—NEGLIGENCE OF MASTER.
An employer is properly held liable under the Ontario Fatal Acci

dents Act, 1 (îen. V. ch. for the death of a servant, where the 
deceased was absolved from contributory negligence, and it appeared 
that the accident would not have happened had the defendant'- mill
wright. engaged in repairing a defective belt, not failed in his duty to 
see that the deceased was not exposed to danger.

Appeal by the defendants from the judgment of Middleton,
J. , based upon the answers of a jury to questions left to them 
at the trial, finding the defendants and their millwright guilty 
of negligence which caused the death of the plaintiff’s bus- 
band, who was working for the defendants in their factory, 
through the starting of a shaft and pulleys when they ought 
not to have moved. The action was brought under the Fatal 
Accidents Act to recover damages for the death, and judgment 
was given at the trial in favour of the plaintiff for the recovery 
of $1,050 and costs.

The appeal was dismissed.
II. II. Dewart, K.C., and It. II. Ardagh, for the defendants. 
J. Jennings, for the plaintiff.

The judgment of the Court was delivered by Maclaren, J. 
A. :—The defendants say that the accident was caused by the 
negligence of the deceased in interfering with the belt upon the 
shaft in question, in disobedience of the orders of the millwright 

The belt conveyed power from the main shaft in the base
ment of the factory through a small opening in the floor to a 
counter-shaft, about two feet al»ove the ground-floor, which 
drove the shaper at which the deceased was working. This 
counter-shaft and the pulleys upon it were protected by a box
covering, which could be removed when necessary. The belt 
had loosened and been unlaced, and the deceased appears to 
have removed the box, taken up the belt, and carried it to the 
room occupied by the millwright, whose duty it was to repair it. 
After it was repaired, the latter took it to its proper place, put 
one end over a loose pulley upon the counter-shaft, and through 
an instrument called a “shifter,” and had the deceased drop 
one end through the hole in the floor, while he went down and 
put the belt around the main shaft and up through the hole, 
and then came up and laced it up. He went down to the base
ment to put the belt upon the proper pulley, a large one, 36 
to 4(1 inches in diameter, upon the main shaft. He says ’lint, as 
he was leaving, “I told Falconer (the deceased) to keep away,

40—11 D.I.R.
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that I am going down to throw the belt on.” He went down, 
and, by means of a stick, threw the belt on this large pulley, 
which was making three hundred revolutions a minute. This 
should merely have set the belt and the loose nine-inch pulley on 
the counter-shaft in motion, without affecting the counter-shaft 
itself. Instead of this, the jerk down below threw the belt from 
the loose pulley over on the fixed pulley alongside of it, which 
was slightly larger, and was bevelled to facilitate the trans
ference when it was desired to set the counter-shaft and tin 
shaper in motion. The millwright came upstairs at onee. and 
found the deceased lying on the floor, not far from the rapidly 
revolving counter-shaft and pulley, having received a blow 
which drove his ribs into his heart. There was no eye-witness 
of the accident.

There were two theories regarding it. One, put forward by 
the defence and accepted by the trial Judge, was that the de
ceased, seeing the belt going, tried to keep it in its place with a 
stick, which was found broken near where he was lying. The 
other, suggested by the plaintiff’s counsel, that a piece of wood 
from a band-saw not far off had flown against the revolving 
pulley, which drove it violently against the deceased. This 
theory was adopted by the jury.

In my opinion, it is quite immaterial which of these two 
theories is correct, or whether they are both wrong. I believe 
that the case can be determined without deciding this ques
tion at all, it being common ground that the direct cause of the 
accident was the fact of the counter-shaft and pulley being 
suddenly put in motion—whatever the instrument or substance 
which actually struck the fatal blow’.

The jury found the defendants negligent in that the 
“shifter” was insufficiently locked and allowed the belt to travel 
on the fixed pulley, suddenly putting the counter-shaft in 
motion at high speed, and that the engine should have been 
slowed down during the operation; also that the millwright was 
negligent in putting the belt on the wrong side of the large drive- 
wheel, and in not slowing down the engine, and in leaving the 
cover off the counter-shaft while the shafting was in motion. 
They also found that the deceased was not guilty of contribu
tory negligence or disobedience to orders, and that he did not 
voluntarily incur the risk of what he did at the time of the acci
dent.

There was evidence on which the jury might properly 11ml 
that it was an improper thing to throw this belt upon a wheel 
which was making 300 revolutions a minute; and that there woa 
danger from the smaller wheel, which was making 1,200 revo
lutions a minute, and the belt travelling more than half a mil * 
a minute, and both of them unprotected.
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It was urged on l>ehalf of the defence that the deceased him
self removed the box-covering from the countershaft; but that 
would appear to have been necessary in order to remove the in
jured belt. Once the belt was repaired and was being re
placed, the millwright was the person superintending the oper
ation, and the deceased was merely assisting him, and was sub
ject to his orders, and the superintendence of the millwright 
had not ceased when the accident happened. If the covering 
had been replaced, it would have been impossible for the acci
dent to happen, whether it was done by the stick in question 
or by something else.

The fact of the belt having been put on the wrong side of the 
large wheel or pulley by the millwright, only came out during 
his evidence, and the statement of claim was amended accord
ingly. Instead of putting the belt around the main shaft on the 
same side of the large pulley as the loose pulley above was with 
regard to the fixed pulley alongside, it was put on the opposite 
side. This gave the belt a diagonal bearing, instead of a 
perpendicular direction, and when the millwright with his stick 
threw the belt over the lower pulley, the jerk threw the belt 
towards and upon the upper fixed pulley and set the counter
shaft in rapid motion, without which, on either or any theory, 
the accident would not have happened.

The jury found that the deceased was not guilty of contri
butory negligence. In support of the defendants’ claim that he 
was so guilty was urged the fact of his removal of the box- 
covering, which has already been dealt with; also that he had 
disobeyed the order of the millwright to “keep away.” To this 
there may be several answers. In the first place, the instruction 
was very vague. IIow far was he to keep away? Did it neces
sarily mean any more than that he was not to come near enough 
to the loose pulley or the belt to be injured by them when the 
power was turned on? There is no evidence that tin* deceased 
heard it, or to shew to what he understood it to refer, and it was 
for the jury to pass upon its value and effect; and they have done

s .<; 
191.1
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In my opinion, the appeal should be dismissed.

Appeal dismissed with easts.

W.
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Re KENNA.
Ontario Supreme Court, Middleton, in Chamber*. June 5, 1913.

1. Parent and c hild (8 IV—10)—Right of pakknt to n study of c hild 
—Effkct on welfare of child.

The Child's Protection Act (Ont.) 7 Etlw. VII. eh. 39. see. 3n. 
directing that a Roman Catholic child shill not be placed in a fo-t. i 
home in a Protestant family dews not eoni|H»l a change of custody of a 
child of tender years so as to take it from it- Prote-tant foster parent 
with whom it was placed by the Children's Aid Sujet y under ' i, 
authority of the Children's Court Commissioner acting on the stun 
ment »f the child's mother that she was a Protestant where the 
Commissioner had adjudicated that the mother, who seemingly u i- 
in sole control and charge of the child, was until to have the child'» 
future custody.

[Itc Faulda, 12 O.L.R. 245, followed.]

Motion by Philip Kenna, the father of Frederick Kenna, an 
infant of five years of age, upon the return of a habeas corpus, 
for an order for delivery of the child to the custody of the appli
cant ; the child having been adopted by Albert Breckon and his 
wife and being in their custody.

Tlu* application was heard by Middleton. J., in Chambers, 
on the 29th May, 1913, upon affidavits and oral evidence.

T. L. Monahan, for the applicant.
II. M. Mowat, K.C., for the foster parents.

Middleton, J.:—Philip Kenna, the applicant, is of English 
origin, and a Roman Catholic. He was married some ten years 
ago, at Manchester, to Lucinda Dolores de Phillips, a Protestant. 
In April, 1904, Kenna came to Canada and settled temporarily 
at Montreal. 1 lis wife followed him in the spring of 1906, ami 
they lived there until June, 1909. The infant was born on the 
22nd June. 1908 ; and on the 26th July, 1908, it was baptised in 
the Roman Catholic Church.

A year later, in June, 1909, Kenna came to Toronto, his wife 
following some time afterwards. From this time on, the relations 
of the husband and wife have been most unsatisfactory. The 
husband charges his wife with infidelity and with living in open 
adultery with a man at Niagara Falls for some time and with 
another man in Toronto at other times. The wife charges her 
husband with various offences and with being a man with whom 
no woman could live. Into these charges and recriminations I 
do not think I need go in detail.

On the 16th July, 1910, Kenna executed a document as tal
lows: “I, Philip Kenna, hereby authorise Mrs. M. Jones of *d 
Peter street, Toronto, to give up Frederick Kenna to my wife. 
Lucy Kenna, unconditionally. Yours reap. Philip Kenna. 
Witness : Joseph Jones.”
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The parties differ as to the circumstances under which this ONT. 
document was given. The wife asserts that it was an uneondi- 
tional abandonment of the child to her. The husband contends
that it was for the purpose of enabling her to receive the child ----
from the place where Henna then had it boarding, for the pur- k, xxx
IHise of founding again a united household. On the face of it.
this seems improbable. Middleton, j.

In May, 1911. Henna sought the aid of the St. Vincent de 
Raul Society; and Mr. Rat rick Hynes, its agent, at his instance, 
laid an information before the Rolice Magistrate under the 
statute, charging that the wife was allowing the child “to grow 
up without salutary parental control and in circumstances ex
posing him to an idle and dissolute life.” The Rolice Magis
trate heard the charge on the 1st June. and. after hearing the hus
band’s evidence, in which he accused the wife of adultery, the 
magistrate dismissed the charge. As the child was only three 
years of age. it is probable that the magistrate thought it should 
not be taken from its mother.

Henna then went to the Vnited States, and did not return 
to Canada for nine months, when he went to Montreal, where he 
has since been employed, earning one dollar and a half per day.
In the intervals prior to this there seem to have been repeated 
quarrels and reconciliations between the husband and wife; 
followed by charges of adultery and other quarrels.

While the husband was away in New York, the Children’s Aid 
Society of Toronto (Rrotestant), finding the child in the custody 
of its mother, who claimed to be a Rrotestant, and deeming her 
entirely unfit to have custody of the child, took proceedings be
fore Commissioner .Starr, resulting in an order, on the 1st April,
1912, for the delivery of the child to the Children’s Aid Society.
The mother was apparently concurring in these proceedings, and 
the Commissioner acted upon her evidence.

She stated that the child had been given into her custody by 
the order of the Rolice Court above referred to. In her deposi
tion she states that “the father, Philip Henna, was a Catholic 
and wanted the child brought up as a Catholic. This resulted 
in the matter being brought to Court and decided as above, since 
which time the father has deserted his wife and child. The 
mother is now unable to support the child, and desires it to be 
made a ward of the Children's Aid Society, and adopted in some 
good home.”

This evidence was untrue, as far as the records appear. No 
notice was given to the father of these proceedings; but, upon 
the faith of this evidence, the Commissioner determined that the 
child was a dependent and neglected child within the meaning 
of the statute, bis father having deserted him and his mother 
Mug unable to support him, and that he was a Canadian by birth
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«ntl a Protestant hy religion. The Commissioner directed tin* 
child to lie delivered to the Children’s Aid Society, to he then» 
kept until placed in an approved foster home, pursuant to tin- 
provisions of the statute. Thereafter the Children’s Aid Soeiel> 
placed the child with Albert Breckon and his wife Ellen Breekon. 
under formal articles of adoption dated the 17th April, 19PJ.

Mr. Breckon and his wife, it is conceded, arc ideal foster 
parents; and, since the child has been in their custody, it has iv 
ceived every kindness and attention. They are well off; Mr. 
Breckon stating that he is worth between $30,000 and $40,00o. 
They have no children of their own, and are bringing up this child 
as theirs.

The father now asserts his right to the custody of the child, 
because he claims that as its father lie has the right to determine 
that it shall be brought up in the Roman Catholic faith; and 
his desire is to take the child to Montreal and there place it with 
Ilonisdos Charlehois and his wife, the godfather and godmother 
of the child, to whom he has agreed to pay $3.50 a week for its 
maintenance. These people have a family of their own, and are 
in very humble circumstances; and it is manifest that they are 
not in a position to care for the child in a way which would be at 
all comparable with the ability of the foster parents.

In the alternative, the father desires to take the child from 
the foster parents and have it placed with the St. Vincent de 
Paul Children’s Aid Society for adoption with Roman Called: 
foster parents.

If the case be determined, as I think it. must be, upon my 
idea as to the welfare of the child, the situation is plain, and 
my duty is to leave the child with its foster parents. With them 
it has a careful upbringing and training, and its future pros- 
perity is as certain as anything of this kind can be. With the god
parents the opposite is the ease. The father is only able to 
earn $9 a week; and, in view of his past history, is very unlikely 
to continue the payment promised, $3.50 a week. Even if he 
does, the lot of the child would be unfortunate and precarious in 
the extreme.

The one point of difficulty in the case is the father’s right to 
determine the child’s religion. The Children’s Protection Act of 
Ontario, 8 Edxv. VII. ch. 59, see. 30, provides that no Protestant 
child shall be committed to the care of a Roman Catholic Child
ren’s Aid Society, nor shall a Roman Catholic child be committed 
to a Protestant society, nor shall any Protestant child be placed in 
any Roman Catholic family as its foster home, nor shall a 
Roman Catholic child lie placed in any Protestant family as its 
foster home.

It is said that this child is a Roman Catholic, because its 
father is a Roman Catholic and desires it to be brought up in
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the Roman Catholic church, and that this is an absolute prohibi- ONT. 
lion against the child being placed with Protestants as its foster s (. 
parents. iPI3

The principle c ‘ in lie Fa nids, 12 O.L.R. 245, of the ----
supremacy of the father’s right to determine the religious educa- 
lion of his children, is of great importance; hut the father’s right, _ 
as 1 read the cases, though not lightly to be interfered with, is Middleton, j. 
not absolute. Indeed, its limitation is atlirmed in the ease in ques
tion. It is there said that the father’s wishes may he dis
regarded if there is strong reason or if the Court is satisfied that 
there has been an abandonment or abdication of the paternal 
right.

I do not think that abandonment and abdication are the only 
grounds upon which the Court may refuse to give effect to the 
father’s wishes ; and where, as here, there is not only an abdica
tion of the paternal right, but, I am convinced, the assertion of 
the father’s right is really against the welfare of the child, in the 
broadest sense of that term—including not only its temporal, but 
its moral welfare—then I have no hesitation in refusing to give 
effect to his desires.

It is to be borne in mind that I am not now discussing the 
propriety of handing the child over in the first instance, but am 
determining an application to take the child from its present 
custodians; and, while most anxious to give effect not only to the 
letter, but to the spirit of the wise provision of the statute which 
1 have * I do not think that I am compelled, either by the 
letter or the spirit of the statute, to sacrifice this child’s future.

The child will, therefore, he remanded to the custody of its 
foster parents, who are entitled to their costs as against the 
father if they care to demand them.

Order accordiHilly.

DAHL v. ST. PIERRE. 0NT.

Ontario Supreme Court, I.en nog, June 0. 1013. s""r*

1. SPECIFIC PKH FORMANTE ( § 1 K 1—«30)—CONTRACT FOR SAI.E OF I.AXD — 1013
Payments — Failure to make within stipulated time—De- ------
fault — Waiver. June 9.

Specific performance of a contract to ttell land will lie ordered after 
the of vendee a« to time, notwithstanding it wa•» made the
OHHpnce of the contract, where after such default, the vendor recog
nized the validity and continued existence of the contract I«y negoti
ating with the vendee in relation to the sale.

| H'chft v. Iluphrs. L.R. |o K«|. 2S| ; t\mlrr V. Anderson, 15 O.L.R. 
302. 10 O.L.R. 505. referred to.)

2. Vendor and purchaser (8 IK—25)—Contract for kai.f of land — 
Breach — Waiver — Rescission—Notice, sufficiency of.

After the waiver hy a vendor of n default of the vendee in a eon 
tract for the sale of land, the former cm terminate the agreement 
only after reasonable not ice to the vendee.

B4D
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46
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tract for the- sale of land.
Judgment was given for the plaintiff, with a reference.

Dahl
M. A". Cowan, K.C.. for the plaintiff.
/-’. />. Davis, for the defendant.

St. Vikrrk.
I.rnuoi. J. Lennox, J. :—The plaintiff is entitled to specific perform 

anee of the agreement sued on. Time is, in terms, made of the 
essence of the contract, hut this is not open to the defendant 
as a defence. After the default now complained of, the defend
ant continued to negotiate with the plaintiff, and recognised the 
continued existence and validity of the contract. Having once 
done this, he cannot afterwards hold the plaintiff to the original 
stipulation as to time: Webb v. flu glus, L.R. 10 Eq. 281. One. 
tlie time is allowed to pass, the rights of the parties are gov
erned hv the general principles of the Court: Uppcrton \. 
Xichohon, L.R. fi Ch. 436. And the defendant could not. in 
these circumstances, terminate the contract abruptly, as lie at
tempted to do by the letters of the 20th and 27th January. 
1913—he must give a notice fixing a date within which the con
tract is to be completed, and that date must afford the other 
party a reasonable time; Malins. V.-C., in Webb v. Hughes, L.R. 
10 Eq. at pp. 280, 287: McMarray v. Spicer, L.R. 5 Eq. 527.

There are other reasons. A person who is himself in default 
cannot avail himself of this stipulation as against the other 
party: Foster v. Anderson, 15 O.L.R. 362, 16 O.L.R. 565. I 
am quite satisfied that it was understood that the plaintiff's 
share of the rent was to be applied upon the October payment, 
and that this and the state of the mortgage account against 
the property was the cause of the delay. On the other hand, 
the moving cause of the defendant’s sudden energy was tin- 
same as that which caused the dog to grab at the shadow in tin- 
stream, the desire to grasp what was not his—the increased 
value of the property subsequent to the sale. The result is a 
loss in both instances.

The total contract-price is $3,500. The plaintiff is entitled to 
lie credited for payments on the contract with the following 
sums amounting to $941. leaving a balance of consideration, ex
clusive of interest, amounting to $2,559.

It was contemplated that the plaintiff would make payments 
by the 15th October, 1912, amounting to $1,075. After giving 
the credits above, he has fallen short of this by the sum of $134: 
the balance of the $3.500, namely, $2,425, was to be paid when 
the defendant cleared the property of the mortgage to the 
Huron and Erie Loan and Savings Company.

But the amount required to release the land covered by
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agreement, on the 1st May, 1912, was $3,177.67, and had in- ONT
creased by the 15th October, so that, at the time of the alleged ^7
default, counting only the cash payments of $775, the plaintiff 191:,
luid paid more than he was safe in paving, and more than he ----
could be reasonably called upon to pay until the mortgage was *)A,,L 
reduced. The plaintiff must pay this $134 shortage, with in- sr. I’iihrk 
terest upon it from the 15th October. 1912, as soon as the de
fendant reduces the mortgage-charge upon the land to the sum ,'a,rhford'J' 
of $2.425, and he should not be called upon to pay it until this 
is done.

There will be the usual judgment for specific performance, 
with the costs of the action to the plaintiff, and a reference to 
the Master at Sandwich to adjust the account and interest, 
and settle the conveyance in case the parties cannot agree.

Judgmml for plaintiff.

KNIBB v McCONVEY. ONT.

Ontario Supreme Court, Miihllrton, June 10, 101.1. s. <*.
1. VK.MMIB AXII I'l'Rt'IIASKH (§ I E—S3)—Co.XTB.UT FOB BALK OF 1.AXH — llM $

Rescission for no.v*i»aymi:\t of imiiciiase mo.nky—Vex dob's de-
FAULT IX TKXI1EBIXO DEED. ,'lllll‘ 11

A contract for the sale ad laml cannot In* terminated by the vendor 
for default in |iaymcui of the purclm*c money when due. although 
time waa declared to lie the luienve of the agreement, where the ven
dor. who by the term» of the contract, wu* to furnish a deed at hi* 
own expense, tendered one executed by a third (leraon who held title 
to the laml, without having Milimitted a draft deed to the vendee'* 
solicitor a* had been demanded; the purchaser wa* entitled to a 
conveyance containing the vendor'* own covenant*, ami not merely 
the covenant* of such third partie*.

| r. .1 ndcrmn, 1.» O.L.R. .Ilti; Kilmer v. Jh itixh Columbia
Orekanl l.nml* Co.. 10 D.L.R. 17‘_». |10151 A.C. SIR. and Howl v. Rich 
unlit, 4 O.W.N. 1415, refer nil to.|

Action by the plaintiff for specific performance of nn agree- stitement 
meut for the sale of land.

Judgment waa given for the plaintiff.
F. F. 11. Johnston, K.C., for the plaintiff.
./. .1/. Ferguson, for the defendant.

Middleton, J. :—By agreement dated the 25th February, Mid.iin.m i. 
1913, the defendant agreed to sell the lands in question to the 
plaintiff. At this time the title was vested in the Title ami 
Trust Company; the defendant having a contract with them 
under which he was entitled to call for u conveyance upon pay
ment of his purchase-money.

By the agreement, the price, $6,300, was to he paid as fol
lows: $200 on the execution of the agreement, and the balance p

■
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on the completion of the sale, which was to be on the 10th March, 
1913.

Time is sai<l to be of the essence of the agreement, hut 
there is no forfeiture clause. The agreement provides that the 
deed is to be given at the expense of the vendor.

The $200 was paid; the title was searched and found salis- 
factory; and the purchaser had every intention of completing 
his contract. On Saturday the 8th March, no draft deed hav
ing yet been prepared or submitted by the vendor, the vendor 
wrote a letter to the purchaser’s solicitors, which reached them 
on the morning of the 10th March. After referring to the con
tract and to the provision that time was of its essence, he pro
ceeds: “I, therefore, give you notice that on the 10th day of 
March, 1913, I will tender the executed deeds for this parcel of 
land at your offices in the Canada Life Building, King street, 
Toronto. Therefore, if this sale is not closed on the 10th day of 
March, 1913, I will cancel this sale.”

The purchaser’s solicitors communicated with their client 
and with the vendor, and an appointment was made for 2.30 
p.m. to close the matter. Neither the vendor nor the purchaser 
kept this appointment. The solicitor had not been placed in 
funds. At 3.30, or a little later, the.vendor went to the office, 
dramatically produced deeds from the Title and Trust Company 
to the purchaser, and demanded the money and an undertaking 
from the solicitors that the purchaser would execute the convey
ance. The purchaser not being there, the solicitors stated that 
they would try to reach him by telephone, and asked the vendor 
to call later. The endeavours of the solicitors to find the pur
chaser were unsuccessful. At 4.30, the vendor returned: again 
he produced the deeds; and, the money not being forthcoming, 
said that he called the transaction off.

On each occasion, the vendor was accompanied by a clerk 
from the Title and Trust Company, whose instructions did not 
permit him to part with the conveyances unless the money was 
paid and the deed signed by the purchaser, or an undertaking 
received from the solicitor that it would be so signed. The 
vendor had given his own cheque to the Title and Trust Com
pany, but it was worthless until the purchase-price was de
posited to meet it. The next day the balance of the purchase- 
money was tendered and refused. This action followed on the 
13th March.

Foster v. Anderson, If) O.L.R. 302, shews that where the 
deed is to be given at the expense of the vendor, it is the duty 
of the vendor to prepare the deed. In this case, the vendor, 
not having submitted a draft deed, and not having complied 
with the request made to him in the letter of the 10th March, 
to hand the deed to the purchaser’s solicitors for execution by
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the purchaser, “this being necessary because of certain coven
ants in the nature of building restrictions,” was himself in de
fault. Apart from this, the deed tendered was not in com
pliance with the contract. It. would, no doubt, operate as a 
good conveyance; but the purchaser was entitled to have the 
vendor’s own covenants, and was only hound to covenant with 
the vendor and not with the Title and Trust Company. The 
difference between the deed tendered and the deed to which the 
purchaser was entitled may or may not be material; but, be
fore the purchaser can lie regarded as in default, the vendor 
must be himself blameless with respect to matters concerning 
which the onus is upon him.

In Boyd v. Richards, 4 O.W.N. 1415, I have discussed the 
effect of the recent decision in KUtncr v. British Columbia Or
chard Lands Co., 10 D.L.R. 172, [1913] A.C. 319, and need not 
here repeat what is there said. If necessary, I would in this 
case relieve from forfeiture.

I should mention the fact that copies of two letters were pro
duced and marked, upon the assumption that they would be 
proved to have been sent. No such proof was given; and I 
think that these letters, if sent, did not relate to this transaction, 
hut to a transaction in respect of lands on Rutland avenue.

Judgment will, therefore, go for specific performance. The 
costs should be deducted from the purchase-money.

ONT.

S. C. 
1913

Mc( OXVKY.

Middleton. .1.

Judgment for plaintiff.

PHILLIPS v MONTEITH. ONT.

Ontario Supreme Court. Mhhllvton, ./. June 11. 1013. s. ('.
1. VENDOR AND PURCHASES ( | I '13 ) —«A I K UK l.AXII FRKK KRO.M KXVl M• OM3

itHAXCK—Unpaid tanks—Dispute as to validity—Indemnity.
Where the purchaser of land on learning that claim was made by ' IU* 

the municipality for n tax returned by the tax collector as paid but 
subsequently alleged to have been so returned in error notwithstand
ing the issue of a tax certificate, stopped payment of a cheque given 
for the purchase price, and it appeared that the seller had assured 
him that the land was free from taxe-, the latter’s action to recover 
the amount of the cheque should lie allowed only upon his indemnify 
ing purchaser from liability for the disputed tax or on deducting a 
sufficient amount from the purchase money to he retained in court 
for such purpose until the determination of the validity of the tax

Motion by the plaintiff for judgment on affidavits, the par- st .........
tics consenting that their substantive rights and the question of 
costs should be thus dealt with.

Fcathcrston Aylcsu'orth, for the plaintiff.
T. IT. Peine, for the defendants.

Middleton, J. :—Montcith Brothers, the defendants, pur- Middleton, j. 
chased certain lands from the plaintiff for $4.000. A declar-
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0NT- ation was made by the plaintiff, at the time of the closing of ! V
<^77 transaction, that there were no taxes or incumbrances upon
lBi:i the land. Upon the strength of this, a cheque was given for
---- the full balance of the purchase-price.

Phillips The defendants stopped payment of the cheque, because
Mom kith, they learned, as they say, that $47 arrears of taxes existed

----  against the property. The bank was, however, authorised in
Mlllilli lull, J. , , . . _pay the cheque it the $4/ to meet these taxes was retained. 

Phillips refused to assent to this, saying that he had searched 
in the Sheriff’s office and ascertained that there were no arrears 
of taxes against the land.

It appears that a son of Phillips had been in possession 
of the lands, and was primarily liable for the payment of these 
taxes. When the roll was placed in the collector’s hands, the 
collector threatened to distrain. The younger Phillips then 
persuaded the collector to make a false return shewing that the 
taxes had been paid—promising ultimately to pay the amount 
to the collector. This payment has never been made ; and the 
township corporation now contend that the false return 
made by the collector, certifying to a payment which has never 
in fact been made, does not operate to discharge the land. 
Phillips senior contends that this land is exonerated, and that 
the township corporation must look to the collector and his 
sureties or to the son.

This action is now brought upon the cheque for $3,900. The 
defendants are ready to carry out the sale and pay the whole 
price if they are allowed either to deduct the amount in ques
tion or if they receive security.

I do not think that Phillips can call upon them to accept 
the risk of the township corporation being sustained in their 
contentions. It may be that the certificate which has been 
issued will serve to protect Phillips from any claim ; but this 
is his concern, and he is quite wrong in seeking to shift to the 
purchaser the onus of resisting the township corporation.

The proper solution of the matter is to allow the whole price 
to be paid to Phillips upon his giving the defendants an in
demnity; or a sufficient sum adequately to protect them should 
be deducted from the purchase-money and be retained in Court 
pending the final adjustment of the dispute.

As, in my view', Phillips has been wrong throughout, the de
fendants should be allowed to deduct their costs from the pur
chase-price.

I do not understand that there is any question of interest 
upon the purchase-money. If there is, I may be spoken to 
with reference to it.

Order accord in filfl-
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SIMONS ». MULHALL. ONT.

Ontario Supreme Court. Trial before Latch ford, J. June 11. ID 13. S. V.
1. Damages (§ 11F P 1—3.34)—Ixiss of I’Kofits—Excm kion from land— l!l, {

Tenant holding over. luûv™"11
T»lie measure of damages for the refusal of a tenant to surrender " ___

possession of a hotel at the end of his term is the .profits therefrom 
during the time of overholding.

2. Trover (§ I It 1—10)—Trahi fixtvrks—-Conversion by landlord.
Tlie refusal of a landlord or ot his assignee, to permit a tenant to 

remove trade fixtures from demised premises according to the term 
of the lease, amounts to an actionable conversion.

Action by the assignee of a landlord against the tenant of Statement 
an hotel property for damages for breaches of covenants con
tained in the lease. Counterclaim for the conversion of cer
tain articles in the hotel, alleged by the plaintiff to be fixtures.

Judgment for plaintiff for breach, and judgment for defend
ant on his counterclaim.

K. Cl. Porttr, K.C., and A. A. McDonald, for tin- plaintiff.
F. M. Field, K.C., for the defendant.

Latch ford, J. :—As I intimated upon the argument, the uuciifoni. j. 
notice which the defendant gave, after the expiration of his 
term, was not effective to renew the lease. Accordingly, the 
plaintiff, as purchaser of the reversion and as assignee from 
the lessor of the lease made by the defendant, became entitled, 
at the end of the term, to possession of the leased premises and 
to the benefit of all covenants made by the lessee, including a 
right to the transfer of the hotel license “without any expense 
or charge, upon demand.”

Mulhall appears to have acted in good faith, though erron
eously, in thinking himself entitled to the additional term of 
two years. By his refusal to give up possession until removed 
on the 9th July, under an order made pursuant to the Over- 
holding Tenants Act, he caused substantial damage to the 
plaintiff. The profits which the plaintiff thus lost are, 1 think, 
greatly exaggerated in his evidence. lie places the net earn
ings of the dining-room and bed-rooms at $10 a day. The bar 
receipts averaged about $40 daily from the 30th July to the 
14th August, and of this fifty per cent, is sworn to be profit.
The stables brought in $1 additional. The defendant says that 
the receipts from the dining-room, bed-rooms, and stables were 
about $4 a day, and that the bar produced an average of $30.
I am disposed to discount not a little the estimate of the 
plaintiff as to the net earnings of the hotel at the time of the 
contest for possession. It is exceedingly difficult, upon the evi
dence, to say, with any degree of accuracy, what profit the

i
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Latchford, J.

plaintiff lost between the 24th June and the 9th July; hui. 
from the best consideration 1 have been able to give to tli 
point, I estimate his loss at $10 a day. This loss continued 
after he obtained possession, owing to the refusal of the ih 
fendant to sign a transfer of the liquor license or permit. Tile 
transfer was, however, signed on the 25th July. For any 
subsequent delay I do not regard the defendant as answerable, 
nor do 1 think that he should be held liable for the expense the 
plaintiff was at in interviewing the License Commissioners, 
employing counsel, or enlisting the services of persons assumed 
to have influence with the Commissioners and others. Between 
the 24th June and the 25th July there were twenty-six days 
on which the bar—from which the profits were, I think, wholly 
derived—might have been open had the defendant conformed 
to his covenants. The plaintiff’s loss at the rate stated is $2tiU; 
and for this he is to have judgment, with costs on the County 
Court scale.

The counterclaim of the defendant is for the conversion by 
the plaintiff of certain fixtures. At the trial, this claim becam 
restricted to the following articles, which the plaintiff claimed 
as part of the freehold, and refused to deliver to the defendant: 
a large mirror, a beer cabinet, a beer-pump and a porter-pump, 
and a bar cabinet.

Quite clearly the defendant is entitled to damages for the 
conversion of the mirror, which rests upon a mantel, and is 
suspended from the Willi by a wire, and may be removed as 
readily as a picture hung in the same way.

When the defendant leased the premises from Golding, the 
plaintiff’s predecessor in title, the bar fixtures mentioned were 
sold to him with the furniture and other movables for $3,50(1. 
The lease contained a provision that Mulhall might remove 
fixtures. As between Mulhall and Golding, the cabinets and 
pumps were, in fact as well as in the common intention of the 
landlord and tenant, trade fixtures, which the tenant had 
the right to remove at the end of the term or within a reason
able time afterward—if such removal could be effected with
out material damage to the freehold. Whether the articles in 
question are affixed by screws and bolts, as the defendant con
tends, or, in the case of the bar cabinet, by nails, as asserted by 
the plaintiff—though he is not supported in this by his expert 
witness—they cannot, in circumstances establishing beyond 
question that they were intended by lessor and lessee to continue 
chattels, be regarded as part of the freehold—at least as between 
tenant and landlord. The defendant has amply satisfied the 
onus which the law casts upon him.

The plaintiff is not, in my opinion, in any higher position 
than that which Golding would occupy had he not sold the
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hotel. Simons purchased the property subject to the lease, and ONT
with knowledge of the right possessed by the defendant to re- s.v.
move the fixtures which he had bought from Golding. lie 1013
wrongfully withheld these chattels when they were claimed

SIMON»from him by the defendant. The mirror I find to he worth
$10; the bar cabinet, $250; the beer cabinet and pumps, $40. MUI.ÏI AM..
There are some other articles of trifling value which were not 
demanded. These, I understand, the plaintiff is willing to 
deliver to the defendant. There will be judgment upon the 
counterclaim for $300 and costs.

Reference to Aryles v. McMalh ( 18051. 20 O.R. 224: Slack 
v, Eaton (1002). 4 O.Î..R. 335; and l‘< Chesterfield'* Estates, 
(1911 ] 1 Ch. 237.

Judynu nt accordingly.

Latvliford, J.

Re EDGERLEY and HOTRUM. ONT.
Ontario Supreme Court. Meredith, C.J.C.P. June 12. 1013. P.C.

1. Wills (§1110 2—125)—Construction — Devise — Estate cheated 1013
—For life or in fee.

fueler n device of land to two si-dvr* and in the event of the death 
of either without i«*ue. to the survivor or her heirs, on one of the 
sisters conveying her interest to the other and dying without issue, 
the words “to the surviving daughter or her heirs” do not limit the 
estate of the survivor, she taking a good title in fee which she could

| tte Hoir man. 41 Ch.D. ">25. referred to.]

Motion by a vendor of land, under the Vendors and Pur
chasers Act, for an order declaring that the purchaser’s objec
tion to the title was not a valid one, and that the vendor had 
shewn a good title.

Shirley Denison, K.C1., for the vendor.
D. L. McCarthy, K.C., for the purchaser.

•Sfitement

Meredith, G.J.C.P. :—If the purchaser’s fears of the title 
have reasonable foundation in fact or law, it ought not to 
be forced upon him.

The rule is, and always has been, that a doubtful title will 
not be forced upon an unwilling purchaser.

The saying that a title is either good or bad, and that the 
Court should determine which it is, leaving no room for a 
doubtful title, is blind to the facts: (1) that the Courts arc

Meredith,
CJ.C.P.

fallible ; and (2) that in such cases as this their judgments are 
not binding upon any but those who arc parties to the appli
cation.

Then are the purchaser’s fears well founded ; is the title
in question a doubtful one?
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Rut one point is made in the purchaser’s helmlf: it is so id 
for him that, under the will in question, there is a possibility of 
issue of the devisees, yet unborn, at some time taking an in
terest in the land in question, which interest the parent cannot 
convey or bar. Is that the fact?

If the first clause of the will stood alone, each of the two 
devisees would take, absolutely, an undivided moiety; and so, 
obviously and admittedly, any fear such as the purchaser has 
would be quite unfounded.

Rut the second clause of the will unquestionably modified the 
effect of the first. Under it, in the case of the death of either 
of the devisees without leaving issue, her share is to go to her 
survivor, or her heirs; putting it in the exact words of tile 
will; “I direct and it is my will that in case any of my said 
daughters should die without leaving lawful issue the share 
of the person so dying shall go to the surviving daughter or 
her heirs.”

The word “or” alone, of course, creates the difficulty, such 
as it is. If the testator meant that which he said, “surviving” 

daughter, then the word “and” must be substituted for the 
word “or.” A devisee surviving must take; her issue could take 
only through her. If the testator did not mean “surviving,” 
but really meant “other,” and had said so, a very different 
question would have arisen, and there might be no doubt that 
effect should he given to the purchaser’s contention that he 
ought not to have the title forced upon him before it was quieted, 
or the possible interests of unborn issue in some way bound 
by an adjudication in favour of the title.

Rut the word “surviving” cannot be rejected at the in
stance of the shorter and more frequently misused word “or”. 
I have no reasonable doubt that, unless one of the devisees, hav
ing issue, survives the other devisee, who has died without 
issue, each holds an undivided moiety under the first clause in 
the will ; so that, the one having conveyed to the other, and the 
other being the vendor, can, notwithstanding anything con
tained in the will, convey to the purchaser a good title to the 
land in question: see 1U Bowman, 41 Ch.D. 52ô.

J ml (fount for motor,
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AYER v. KELLEY. N. B.
\rir Unnimrirl• Supreme Court, Barker, a ml Landry. Mel.roil. White, s 

Hurra, ami MeKeoirn, •/./. February 21. 11*1.1. ^ l( ^

]. Parties* i § I V—52)—Executor — Suing in rei'BEkentative capacity ------
—Noth taken in name of testator for hi in hie another es- Feb. 21.
TATE OF WHICH HE WAS EXECUTOR.

Where an executor in his lifetime sells property of an estate, tak
ing a note therefor in his own name, his executor after his death may 
maintain an action thereon in his representative capacity.

[Abbott v. Parfitt, LA. 0 Q.B. .1441. Ht*, referred to.)
2 Set-off and counterclaim (Ç I K—25)—What suiuht of—Action- 

on HF.IIALF OF ESTATE—PERSONAL DEMAND AGAIN ST EXECUTOR.
A mere personal demand against an executor is not a proper sub

ject of set-oil" against an indebtedness due him in his representative 
capacity.

:!. Appeal i g VIIM 4—580)—«Reversible error —Instruction — objec
tion NOT SUSTAINED BY RECORD.

A verdict will not In- disturlied where the record on .ip|sial «lues not 
sustain an objection that the jury was erroneously instructed on a 
certain point.

Appeal from tin* Westmoreland County Court ami tin* jmlg- statement 
ment of Judge Borden, on application to set aside a verdict re
covered against defendant and enter a nonsuit or for a new- 
trial.

The appeal was dismissed.
The following were the grounds of appeal :—
1. That the note or agreement in i|tiesti«m being in Rotiert O. Stockton's 

possession ns administrator de bonis non of Charles A. Stockton, and 
not having been received from Robert O. Stockton by the plaintilT bond 
fide or for value, the learned Judge was in error in «leciding that the 
plaintiff is the holder in due course.

2. That the giving of the note or agreement did not create a new debt, 
as the money when received would be assets of the estate of Charles A.
Stockton.

3. That the evidence of how the plaintiff and the «aid Robert O. Stock- 
ton treated the note was improperly admitted, because as Jacohina Stock- 
Em only had a life estate in Charles A. Stockton’s property the note or 
agreement was part of the assets of his estate.

4. That the evidence of the entries of securities in a book by Jacohina 
Stockton was improperly admitted, it not being «hewn that it was a 
book of accounts kept by her as defined in the statute, and the learned 
Judge was in error in deciding that it appeared so to him on view.

5. That the memorandum on the envelope said to enclose certain securi
ties was improperly admitted, and that such evidence did weigh with the 
jury, and had an effect on the result of the trial.

6. That the learned Judge was in error in deciding that the jury could 
disregard the evidence of the defeiulant as to tlie cheques on the ground 
that there was no corroboration of the defendant’s evidence.

7. That the learned Judge was in error in deciding that the set-off of

50—11 D.L.R.
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N. B. the defendant required to he certified by affidavit under sec. 44, ch. IK

S.C.
1913

Consolidated Statutes, N.B. 1903.
8. That the learned Judge was in error in ruling that the set-off of tin- 

defendant is not an available defence.
ApKB 9. That the learned Judge was in error in not properly directing the 

attention of the jury to the whole facts of the case.
10. That the verdict and judgment is against law and evidence ani

Slaloment the damages assosied are erroneous.

IV. B. Wallace, K.C., for the appellant.
.1/. G. Teed, K.C., for the respondent.

Barker. C.J.

The judgment of the Court was delivered by
Barker, C.J. :—This is an appeal from the Westmoreland 

County Court by the defendant Kelley against a judgment en
tered in favour of the plaintiff for the full amount of his claim 
including interest. It seems that Charles A. Stockton died 
sometime in the year 1898, leaving a will by which he appointed 
his wife Jaeohina Stockton his sole executrix. Letters testa
mentary were granted to her on the 10th February, 1899, and 
she continued in the possession and management of the estate 
up to her death which took place about February 18, 1910. By 
Mr. Stockton’s will his wife was entitled to a life interest in the 
whole estate with power, if she required it, to utilize any of the 
capital. Mrs. Stockton left a will by which she appointed the 
plaintiff Ayer and Robert 0. Stockton executors. Letters testa
mentary were granted to them on March 10, 1910. Robert 0. 
Stockton died in February, 1911. On November 11, 1910. let
ters testamentary de bonis non of the estate of Charles A. Stock- 
ton were granted to Robert O. Stockton. The evidence shews 
that some time after Charles A. Stockton’s death, the defendant 
purchased from Jaeohina Stockton as executrix some law books, 
and. in settlement of the amount, and some other estate matters, 
the defendant gave the following agreement :—

St. John, N.B., Dec. 2, 1901.
To Mr». Charles A. Stockton.

Dear Madam,—All accounts having been settled between us, ami there 
being a balance due you of three hundred and twenty-five dollars ($325).
I promise to pay the same within one year from the date hereof with in
terest at the rate of six per centum, per annum, you agreeing at the same 
time in case I am unable to pay the whole of the principal sum, to extend 
the time of payment for say three years; and also agreeing at the same 
time, to accept the whole or any part of the principal sum with interest 
then due at any time.

Yours truly,
J. Kino Kellky.

Among other securities which came into the hands of Jacob
in» Stockton’s executors was this agreement and this action was 
brought by Ayer as her surviving executor to recover the amount
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due on it. By way of defenee the defendant says that he has a 
set-off for money lent and professional services rendered Mrs. 
Stockton, which, with certain cash payments made on account 
at different times, amount to more than the $325 anil interest. 
Before going into these questions it will he convenient to dis
pose of some other objections upon which the defendant’s 
counsel seemed to rely as defeating this action. In the first 
place it is contended that as the property sold—for the price of 
which this agreement was given—belonged to the estate of 
Charles A. Stockton, the purchase money would he assets in 
the hands of Jncohina Stockton as executrix of her husband, al
though the contract sited on is a liability to her individually, 
and that in such a ease she could not sustain an action in her 
own name, and her executor could not do so if she could not. 
1 am not disposed to question the right of Jacohina Stockton to 
have brought an action in her representative capacity as the 
amount, when recovered, would he assets in her hands as exe
cutrix, hut that does not take away her right to maintain an 
action in her individual capacity, on a contract made with her
self personally: the right to do otherwise was the exception 
rather than the rule. In Abbott v. 1‘ar/itt (1871). L.R. fi Q.B. 
3-Mi, at .349. Blackburn. J., says:—

The Inter eases lmve—ns Pnrke. B.. says in the pnssnge cited from 
Hrnlh v. Chilton (1844). 12 M. & \V. 632. at 637—conclusively settled 
that, an executor hns the option to sue in his representntive ehnrncter on 
eontrnet's mnde with himself, where the money, when recovered, would 
lie asset».

N. B.
S.C.
1913

Aykb
v.

Barker, O.J.

In 1 Chitty on Pleading 21. the author snvs:—
Rut executors who eontrnct for the snle of their testator's effects or 

make any other agreement in their representntive character, nre not hound 
to declare in (lint capacity, hut may sue in their individual right ; and in 
such ease it is sufficient to join ns plaintiffs such only of the executors as 
interfered and were actual parties to the contract with the defendant.

In this particular ease the defendant by the agreement says, 
ns the result of their aeeounting. there is a balanee “dur you" 
of *320. and that balanee he promises to pay within a year. 
There is nothing in this objection.

Coming now to the defence on the merits it will be necessary 
to separate the payments from the set-off because they depend 
upon* different principles. The Judge ruled that no part of 
the set-off could be allowed. In the first place all of it except 
$fifi was barred hv the Statute of Limitations, and as to the 
whole of it. including the *PA ns it was a liability incurred by 
Jaeobina Stockton personally and now sought to Ik set off 
against ber claim upon this agreement, it could not i>e allowed 
as it had not been sworn to as required by se". 44, eh. 118, Con. 
Stat. X.B. 1903. which enacts that
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no debt dm* liv the dece:i»c<| »hnll Ik* pui«| liy the executor, or action brought 
therefor, until the .«nine Ik* certified hy affidavit, and such allhlavit sliall 
have been delivered to the executor, or one of the executor».

Admittedly this had never been done. In my opinion the 
Judge was quite right in disallowing the set-off. There at- 
some distinctions between set-off and counterclaim, but as to 
both, the rule applies, that in order to give effect to them they 
must be recoverable claims to the same extent as if they wen* 
being sued. Sections 117 and 118 of eh. Ill, C.S. 1903, are ap
plicable to the County Courts (sec. 78, eh. 116, C.S. 1903). 
Section 117 provides that a claim, whether it sounds in damages 
or not may be set otl* and sec. 118 provides that such set-off shall 
have the same effect as if relief were sought in a cross-action, 
and so as to enable the Court to pronounce a final judgment in 
the same action, both on the original and on the cross-claim. Tin- 
defendant. therefore, who claims by set-off is in the same posi
tion as to the recovery of his claim as if he had brought an ac
tion himself. Has the sec. 44, ch. 118, created conditions which 
are applicable to the one case and not to the other? In Smith 
v. Betty, 11903] 2 K.B. 317. at p. 323, Stirling, L.J.. says:—

Neither in my judgment van the plaintiff elnim any statutory right of 

set-off; for a» was laid down by Wilde. C.J., in Fra nr i» v. Dodaicorlh, 4 
C.B. 202, at p. 220, the judicial construction of the statute of set-off **hn» 
been that no debts osn In* used hy way of set-off . . . except »ucli as are 
recoverable by action.”

In Walker v. Clements (1850), 15 Q.B. 1046, in speaking of 
the Statute of Limitations as applicable to a set-off, Lord Camp
bell says (p. 1050) :—

The set-off i» HiilMtitutcd for a cross-action. When are we to sup|Hi«e 
that cross-action brought? Clearly at the time of the commencement of 
the plaintiff'» action, *inve a »ct-off not then existing cannot I»- insisted

Coleridge, J., said: “A set-oft* must be available as a cross- 
action would be.” That the debts or claims to be set off are 
only those debts or claims that are capable of being enforced by 
action is clear from Hawley v. Hawley (1876), 1 Q.B.I). 469. 
This brings me to what seems the most important question 
that is the question of payment. The onus of proof of this issue 
is on the defendant and if he seeks to establish his discharge in 
whole or in part of an outstanding liability such as is in dispute 
here, by payment, it is incumltcnt upon him to do so by evid
ence suflieieiitl.v strong to convince a jury beyond all reasonable 
doubt. I'nless the minds of the jury in this case were directed 
by the Judge in a wrong direction I should think lie was quite 
right in not disturbing the verdict for any error on their part. 
It is said, however, that they were misdirected on this point. 
What the Judge actually told the jury docs not appear from
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tlu* return. The misdirection ns complained of l»y tlie appel
lant** counsel, on the hearing hr lure us. was that the Judge 
had told the jury that they should not give effect to the defend
ant's evidence unless it xvn* corroborated. The sixth ground 
of appeal is this, r*That the learned Judge was in error in de
ciding that the jury could disregard the evidence of the defen
dant as to the cheques on the ground that there was no corrobor* 
ation of the defendant's evidence.” In the appellant's state
ment of the ease filed in Court is this memorandum. “The 
Judge kept no memo, of his charge to the jury, and it van only 
Is* assumed that it was along the lines of his judgment.’* The 
Judge's return contains the following as to his charge, “I found 
it necessary to charge the jury, immediately upon the close of 
the address of counsel to the jury, ami had not time to make 
notes of my charge. Having refused the ion ot"
the defendant's counsel for a nonsuit I left the ease 
to the jury largely u|hui the credibility of the witnesses, 
calling their attention to the evidence of the defen
dant as to his claim of having made payments as mentioned in 
the checks and his counterclaim, and also the Issik of accounts 
kept by Mrs. Stockton, and put in evidence, in which the 
amounts of these cheeks were not credited, leaving the whole 
evidence with the papers, Ismk of accounts, cheeks, etc., put in 
evidence for their consideration.” It attorns to me a very far
fetched inference from this account of the Judge's charge, that 
he even drew the of the jury to the question of eor-
roltoration. much less told them what the appellant* counsel 
now assumes, and asks us to assume, for the purpose of this 
appeal. I am supported in this view by the fact that among 
the several ground* upon which a motion for a new trial was 

to tile Judge which has caused this appeal, there is noth
ing said alsmt misdirection on this point. Then* is the ground 
that the evidence of payments by cheque ami the loan were 
uncontradictcd, and should therefore have lieen The
same was claimed as to the charge for $60 for services; and it 
was contended that, on these grounds that the verdict must In
set aside, not because there was any misdirection as to want of 
corroliorative evidence, hut because the verdict was contrary to 
the weight of evidence. It is true that in disposing of the motion 
the Judge referred to the question of corroliorative evidence 
and cited fit Fimli (1888), 28 Ch.IX 267, and Hill v. W ilson 
(1878), L it. 8 (’ll. 888, as shewing that, in order to sustain a 
claim against the «-state of a deceased person there must In- cor
roborative evidence of some kiml to it. If the Judge
had so charged the jury I should think then- hail Is-en a mis
direction. That rule has Is-en modified by lie ffothjson (188Ô), 
II Ch.D. 177, at p. 183, and lit Dillon (18!H)), 44 Ch.D. 76. at
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p. 80. Those cases lay down the rule as it is now recognized 
and acted upon. There is, however, nothing before us to shew 
that the jury were so directed, or that any question of cor
roborative evidence arose at the trial at all. The return, to my 
mind, points to an entirely different conclusion as 1 have al
ready pointed out. The jury had a right to reject the defen
dant's evidence as to the payments if they chose to do so in view 
of the circumstances, some of which, at all events, were cal
culated to create doubts as to its accuracy. I do not under
stand that the Judge of the County Court refused to grant a 
new trial on the ground of the verdict being against the weight 
of evidence, because it would be useless to do so, in the absence 
of corroborative testimony. As I read his judgment 1 infer 
that, if no question in reference to corroborative testimony had 
arisen, he would have refused to grant a new trial, though he 
thought under tin* authorities he cited, there were two good 
reasons for doing so instead of one. If, however, the Judge 
thought tiie defendant entitled to a new trial on the ground that 
the verdict was against the weight of evidence, but refused to 
grant it because he thought there was no corroborative evidence, 
1 should still think this Court bound to do what the Court below 
should have done (Miller v. Gunter (1903), 36 N.B.R. 330). 
It is, 1 think, clear that the verdict should not have been dis
turbed. The question was one of fact for the jury—it was left 
to them without misdirection, and as a matter of law should In* 

accepted. The defendant has not much to complain of. lie 
seems to have had the benefit of a trial freed from restrictions 
of every kind with regard to the rule as to corroborative testi
mony in cases like the present.

There is nothing in the other points. Appeal dismissed with 
costs.

Appeal dismissed.

HALIFAX AND SOUTH-WESTERN R. CO. v. SCHWARTZ.
(Decision No. 2.)

Supreme Court of Canada. Sir Charten Fitzpatrick, C.J., and Darns, 
Idington, Duff, Anqlin, and Brodeur. JJ. April 7, 1913.

1. Railways <8 II D—75)—Liability fob fikks—Fibe stabti.no on bioiit
OF-WAY—UbKACH OF STATVTllBY DUTY TO KEEP FKKK FBOM COM
BUSTIBLES.

Since an ab*olute duty i* imposed on a railway company by R.8.N.S 
1900, ch. 91, to at all time-» keep it* right-of-way where it paste* 
through woods, clear from all combustible material. »uch a* blithe*, 
gra** and fern, it it answerable for damage* canted an adjoininü 
land owner by tire started in an accumulation of combustible material 
on it* right-of-way, by spark* from a locomotive.

[Krhiror/z v. Halifax and South Weatcrn U. Co., 4 D.L.R. OUI, 14 
Can. Ry. Cas. 85, 40 N.8.R. 20. affirmed.]
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Appeal from a decision of the Supreme Court of Nova Scotia, 
Schwartz v. Halifax atul S.W7. It. Co., 4 D.L K. 661, 14 ('an. Hy. 
Cas. 85, 40 N.S.R. 20, affirming the verdict at the trial in favour 
of the plaintiff, suing as administratrix of the estate of Frank 
Schwartz. The appeal was dismissed.

The action in this case was to recover damage's for loss of 
property of the late Frank Schwartz by fire*, alleged to have been 
caused by sparks from an engine of the defendants. The jury 
found that the tire so originated and started on defendants’ right- 
of-way; that combustible material on the right-of-way was the 
cause of the fire and its subsequent spread to the property de
stroyed; and they assessed the damages at 81,950. The verdict 
entered for that amount was maintained by the full Court below 
and the defendants then appealed to the Supreme Court of 
Canada.

Mcllish, K.C., for the appellants.
11*. J. O'Hearn, for the respondent.

Sir Charles Fitzpatrick, C.J.:—The only arguable question 
on this appeal is, can the finding of the jury ns to the place of 
origin of the fire be supported on the evidence? The Court 
Mow accepted that finding, and although the evidence is not very 
satisfactory, I do not thi. we can say that it so strongly pre
ponderates against the conclusion reached by the jury as to 
justify us in holding that they did not understand it, or that 
they wilfully disregarded it. There certainly was an accumula
tion of brush and dry grass on the track from the previous year 
in which the fire started almost immediately after the engine 
passed by.

Whether the fire started on the respondent's property and then 
spread to the track and came back again to the place of origin, 
or whether it originated on the right-of-way and then travelled 
over to the respondent’s property is the point in dispute. There 
is no doubt that the fire was caused by sparks from the company’s 
engine and that it spread and caused the damage because of the 
accumulation of brush and dry grass on the right-of-way, and, 
in my opinion, it was negligence, in the circumstances of this 
case, to have allowed that combustible material to remain on the 
company's right-of-way from the previous year. The evidence 
of Dauphinéc and Fox may not lx* very conclusive, but they l>oth 
say that the locomotive set the fire on the right-of-way, and the 
jurors were entitled to accept or reject that evidence. They 
«lid accept it, and I do not feel justified in refusing to give effect 
to their conclusion concurred in by the Court of Appeal.

I would dismiss with costs.

Davies, J. :—Two questions were discussed upon the appeal. 
One was as to the duty of the railway company under the Pro-
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vincial Statute, R.S.N.S., 1900 eh. 91, sec. 9, “Of the Protection 
of Woods against Fires,” and the other was whether there was 
evidence from which the jury could fairly find that the fire which 
caused the damages complained of started upon the defendant's 
right-of-way and was caused by sparks emitted from the com
pany’s engine.

The jury found that “ the fire started on the right-of-way and 
inside the fence and was caused by sparks carried from the de
fendant’s engine.”

They further found that “inside the right-of-way was an ac
cumulation of dried ferns, grass, bushes and turf.”

After rending over the evidence given I am not prepared to 
say that there was not evidence from which a jury might fairly 
find as this jury did. The evidence is, of course, not positive. 
It would be almost impossible to produce such. But I think it 
quite sufficient.

On the other branch of the case as to the statutory duty of the 
company, I agree with the Court below that such a duty is an 
absolute and not a qualified one discharged by an annual clearing 
up as suggested.

The section says:—
Where railways pass through woods, the railway company shall clean 

from off the sides of the roadway the combustible material, by careful 
burning at a safe time or otherwise.

It is imperative. I cannot read it as meaning that when the 
company has once ol>eyed it, then it is absolved from the further 
duty of keeping the right-of-way clear for some unknown or in
definite time; or that the statute was intended to limit the com
mon law duty of the company. The object of the statute, clean
ing from the sides of the railway combustible material, is surely 
not discharged by doing it once or even by doing it once a year. 
Such combustible material will accumulate from time to time by 
the growth of grass, ferns, bushes, etc., and from other causes, 
and these accumulations must Ik* removed as and when necessary 
to carry out the evident and plain object of the Act, namely, to 
prevent fires.

I cannot place any other construction upon the company's 
duty in this regard than that it is an absolute one and necessary 
for the protection of the property of persons adjacent to the rail
way line. Any other construction would, it seems to me, defeat 
the object ami purpose of the Act.

The appeal should be dismissed with costs.

Idington, —This appeal seems hardly arguable unless we 
are to t>ecome so astute as to render the statute a subject of mere 
critical examination regardless of what its obvious purpose was.

The ground taken on the facts seems to so conflict with the 
unanimous opinion of all the Judges who have heard the case, 
that it is not open for us to interfere.
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Duff, J. (dissenting):—There is evidence sufficient to support 
the inference that the tire started from one of the locomotives. 
Whether it started in the right-of-way or outside the right-of-way 
is. I think, purely matter of conjecture. The facts proved appear 
to l>e equally consistent with Inith hypotheses, or if the balance 
incline a little in one direction rather than another it is in so slight 
a degree as to make it worthless as a foundation for a verdict.
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Anglin, J.:—I would dismiss this appeal with costs for the 
reasons given by Graham and Russell, .1.1. Schwartz.

Brodeur. J.:—The question that we have to decide is as to 
the construction of sec. 9 of eh. 91 of the Revised Statutes of Nova 
Scotia. That section deals with the protection of woods against 
fires and the sec. 9 has for its object to prevent railways from 
setting fire to the adjoining property, and reads as follows:—

9. Where railways pass through woods the railway company shall 
clean from off the sides of the roadway the combustible material by careful 
burning at a safe time or otherwise.

In this case it has been found by the jury that there was on 
the appellants' right-of-way combustible materials and that the 
tire that destroyed respondent's property started from there.

Under the common law as it was decided in the case of Grand 
Trunk R. Co. v. Rainville, 29 Can. S.C.R. 201, at 204, a railway 
company is required to keep its track free from combustible and 
inflammable substances which are likely to be ignited by sparks 
from passing engines and to communicate fire to adjacent prop
erty.

The fact of having combustible material on its right-of-way 
would, in certain circumstances, constitute negligence on the part 
of the company and would render it liable.

In this case the plaintiffs could have proceeded to recover under 
the common law and with the evidence that has been adduced 
would likely have recovered. But the case as it is brought before 
us rested upon the construction of the statute above quoted.

That statute imposes upon a railway company the obligation 
of keeping the sides of its right-of-way clean of combustible 
material and to remove or burn it.

When a statute declares that something shall be done tin* lang
uage is considered imperative and the thing must be done, es
pecially when the thing to Ik* done is for the public benefit. There 
was then an imperative duty on the part of the appellants to 
clean from their right-of-way all the combustible material that 
was there for some months, and 1 would not l>e disposed to reverse 
the decision of the Courts below.

The ap|)cal should be dismissed with costs.

Brodeur, J.

Appeal dinminncd.
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REX v. MORGAN.

Quebec Court of King's Bench (Appeal Side), Archambeault, C.J., 
Trenkolme, Cross, Carroll, and Gervais, JJ. May 19, 1913.

1. Usury (6 IA—7)—-Moxf.y Lenders Act—Money lender, who is— 
is—Successive loans to same person.

One who, at intervals extending over a year makes various loans 
<>f money at usurious rates is a “money lender” within the meaning 
of the Money Lenders Art, R.SX?. lOINt, eh. 122, notwithstanding all 
the loans were made to the same person.

Appeal on a case reserved by a Judge of sessions in respect 
of his acquittal of the accused upon a usury charge brought 
under the Money Lenders Act, R.S.C. 1906, eh. 122.

The appeal was allowed and the case remitted to the sessions 
to be proceeded with.

A’. K. La/lammc, K.C., for the prosecution.
Btrcovitch (with E. Pcllisier, K.C., as counsel), for de* 

fell 1: t.

fie following written opinion was handed down :—
Cross, J. :—The question to be decided is whether or not the 

Judge of sessions misdirected himself in forming an opinion 
upon what it is necessary to prove in order to constitute a per
son a “money-lender” within the meaning of sec. 2 of eh. 122 
R.S.C. The Judge of sessions has found as matters of fact that 
the defendant was a man of no particular calling, but was owner 
of a number of house properties of which he took charge, that 
he was having a building erected ; that Greenberg & Co. had 
taken a contract for plumber’s work of the building for a price 
of over $3,000; that Greenberg & Co. were in need of money to 
carry on the contract work and borrowed money from the de
fendant at very high rates—about sixty per cent, per year; that 
there were many such borrowings made at intervals of time 
extending over a year; that the defendant had not advertised 
or held himself out as a money-lender and was not publicly 
reported to be a money-lender and that it was not proved that 
he had lent money to any one except Greenberg & Co. Upon 
these facts, the learned Judge of sessions came to the conclusion 
that it had not been proved that the defendant was a money
lender within the meaning of the Act and he therefore acquitted 
him.

We are now to decide whether or not the Judge of session > 
erred in law in arriving at that conclusion. In the treatise on 
“Money and Money-lending” in “Laws of England” it is said, 
in paragraph No. 83:—

It is a question of fact in each case whether a person is carrying "ii 
the business of money-len-ling, ami in order to establish that he is carrying
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on such n business it is not sufficient to prove that he has occasionally 
lent money at a remuneration rate of interest, but it is necessary to prove 
some degree of system and continuity in his money-lending transactions.

A number of decisions are referred to in the notes to that 
paragraph, and it is added in par. 84 where a list of exceptions 
is set out that persons are not money-lenders who are 
bond fide currying on any business not having for its primary object the 
lending of money, in the course of which and for the purposes whereof 
they lend money.

It is well to observe that these propositions are stated in 
respect of the Imperial Money-lenders Act, 1900; that the object 
of that Act is not so much to punish usury as to requin1 money
lenders to be registered and to register the addresses at which 
they do business—matters not treated in our Act—and that the 
word “money-lender” is defined in it in terms, unlike those 
made use of in our Act, so that persons may be money-lenders 
within the meaning of our Act who would not be money-lenders 
within the meaning of the Imperial Act. which requires that 
money-lending must be the money-lender’s business, whilst the 
defining section of our Act reads thus:—

“Money-lender" in this Act includes any person who carries on 
the business of moneydending. or advertises, or announces himself, or 
holds himself out in any way, as carrying on that business, and who makes 
a practice of lending money at a higher rate than ten per centum per 
annum, but does not comprise registered pawnbrokers ns such.

This section makes use of the word “includes.” ns if there 
might be other money-lenders than those so included, but. as it 
is not easy to imagine any other kind of money-lender than those 
mentioned in the groups enumerated in the first part of tin- 
definition, I consider that the word “includes” is to be read as 
if it were the word “means.” Then, it will be observed that the 
definition of “money-lender” is made up of two parts. The 
first part is an enumeration of certain things stated disjunc
tively, one of which a person who is a money-lender does, 
namely, (a) “carries on that business,” (b) advertises, (c) an
nounces or (d) holds himself out.

The second part is intended to describe the characteristic 
made punishable by the Act namely the “practice of lending 
money at a higher rate than ten per centum per annum.”

The two parts are coupled by the conjunctive “and” and 
I sec no ground to justify the argument of the prosecutor that 
that word “and” is in reality disjunctive and should be read 
as if it were the word “or.”

Two characteristics must therefore 1m* present to constitute 
a person a money-lender under our Act, namely: First, the 
doing of one of the four things mentioned in the first part of 
the definition, and second, the practice of lending at forbidden 
rates of interest.
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That being so. I gather from the ease stated by the Judge uf 
sessions that both of these eharaeteristies are proved to h.ive 
been present in the ease of the defendant, namely, first, tli. 
carrying on of the business of money lending, and second, tin- 
practice of lending at a higher rate than ten per cent, per 
annum. I consider that these two characteristics or essential 
elements none the less co-existed in this defendant’s case, not
withstanding that all the loans proved to have been made wen 
made to the same person.

I consider that there has been proved a “sufficient degree ..f 
system and continuity” in the money-lending transactions, a 
test applicable ls>th under the Imperial Act and under our Art. 
and that there was error in law in the holding that, notwith
standing the large number of loans and the period of time 
throughout which they were being made, the defendant was 
not a money-lender within the meaning of that term in tin Act. 
because all the loans were made to one borrower, and because 
the existence of the plumbing contract was what led to the course 
of borrowing being embarked upon.

Amongst the papers of record sent up to us, there is u list 
of the borrowings of Greenberg & Co., representing over une 
hundred transactions scattered through a period of over a year. 
I have felt warranted in looking at that list and I consider that 
the contents of it are such as repel the idea or inference that 
the money lending can be considered as simply incidental to 
the carrying out of the plumbing contract. In the multiplicity 
of the lendings there is proof that the defendant was one who 
“carries on the business of money lending.” That satisfies tin- 
first part of the definition and makes it unnecessary to inquire 
whether there was any advertising, announcing or holding out.

Again the same multiplicity of lendings at the rates shewn 
in the list, and the repetition of them week by week or oftener 
for over a year, makes proof that the defendant was one who 
“makes a practice of lending money at a higher rate than ten 
per cent, per annum.” That satisfies the second part of the 
definition. The question as to what constitutes “carrying on 
business” has lieen the subject of judicial consideration in many 
cases in the United States and reference may be made to tIn
decisions noted in the American and English Enc. of Law. 2nd 
ed.. in the notes at pp. 73 and 74 of the treatise on “Business" 
and in those at pp. 724 and 725 of the treatise on “Carry."

My conclusion would he to say that there is error in law in 
the inference that upon the facts set forth in the stated rase 
the defendant was not a money-lender within the meaning of 
that word given in the Act. I would therefore set aside the order 
of acquittal and remit the case to the learned Judge of sessions 
to the end that the trial be continued and proceeded with in 
due course of law.
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It mny ho a result of this A et that a transaction which would QUE.
amount to an indictable offence under sec. 11 can still he so far K
valid in law that a civil Court would feel hound under see. (i 1913
to maintain an action for recovery of the money lent. It is ——
unnecessary here to express our opinion on that point hut it ,{*x
may l>e opportune to say that the decision of this appeal is not Morhan.
a pronouncement against the existence of such civil liability.

Appeal allowed and case remitted.

BUTTERFIELD v. CORMACK; LAURENCELLE et al. (third parties). ALTA.

Alberta Supreme Court. Trial btfore Scott, J. May 111, 11*13. ^

]. Evidence ( 8 II E B—‘205)—Presumptions — With nouns» or evid- 1913

It is matter of comment 11s regunl* the credit to In* given a plain- ^*'l,x 
till"* testimony that, knowing that hi* ver*ion of the trun*action 
would lie contriulictetl liv the <»ji|Mi»ing party, he failed to produce 
evidence of partie* ea*ily uval laide a* witne**e* wlm-e connection wit. 
tin* traiHaetion was such that they could corroborate the plaintill'* 
testimony, if true.

Trial of action to recover from defendant $2,309.90 for statement 
moneys received by the defendants for the use of the plaintiff.

Judgment was given for the plaintiff for a lesser sum.
C. ('. McCaul, K.C., and (1. L. Valais, for plaintiff.
«S'. It. Woods, K.C., for third parties.

Scott. J. :—The defendants admit the receipt of the moneys Scott, j. 
hut claim that plaintiff was indebted to the third parties to that 
amount and that defendants by his authority paid over the 
amount to them in satisfaction of their claim.

By order dated March 9. 1912, it was directed, inhr alia, 
that defendants deliver a statement of claim to the third parties 
who should plead thereto and h«- at lil*erty to appear at the trial 
and take such part as the Judge should direct and he hound hy 
the result of tile trial, that such statement of claim and the 
statement of defence thereto (if any) hy the third parties con
stitute the pleadings or record of the issues Ik1 tween the defend
ants and third parties, that such third parties he at liberty to 
appear hy counsel and defend the action as they might he ad
vised as far as regarded the question of the liability of the 
defendants and the question of the liability of the third parties 
to them and that they he bound hy the finding of the Court or 
Judge upon that question, subject to appeal.

By order of May 5, 1912, the order referred to was amended 
hy directing that the defendants should not Is* held liable in 
any greater sum than the amounts, if any. hy which the plain
tiff's claim exceeded the just indebtedness ( if any) of the plain-
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tiff to the several parties had no amount been paid by the de
fendants to them, in respect of their several claims against the 
plaintiff.

The defendants claim that the plaintiff was indebted to the 
third parties in the amount of his claim and that they paid 
the moneys to the third parties by his authority.

The third parties Lessard and Bourdreau admit that they 
are liable to indemnify the defendants against plaintiff’s claim 
and, as against him, they allege that, as to the sum of .$575, and 
the interest claimed thereon, it was paid by them to the plain
tiff and one Scriver under certain agreements between them in 
respect of which there was a failure of consideration on the part 
of the plaintiff and Scriver and at the trial I held, for the rea
sons then stated, that there lmd been a failure of consideration 
and that those third parties were entitled to recover from tin- 
plaintiff $(>09.75 in respect thereof.

The third party Laurencelle also admits his liability to in
demnify the defendants against the plaintiff's claim, but as 
against him, he alleged in his defence that in March or April. 
1910, he with Judge Noel and Dr. Blais entered into an arrange
ment with the plaintiff whereby, in consideration of his proceed
ing to locate and acquire certain coal claims west of Edmonton 
for their benefit jointly with himself, they agreed to assist him 
in raising the necessary funds to outfit him and for expenses 
generally for that purpose by pledging their credit with his 
for that purpose, it being agreed between them that the plain
tiff should be primarily liable for the amount so to be raised 
and should reimburse the others any portion of the sum so 
raised, which they might have to pay, and that the latter in 
pursuance of such agreement, pledged their credit with that of 
plaintiff to the Merchants Bank of Canada for the sum of $900.

Laurencelle also alleged that he with Judge Noel and Dr. 
Blais also pledged their credit along with the plaintiff in the 
further sum of $200 to pay a debt due by him to the Bank of 
Hochelaga upon the same agreement and understanding.

Alternatively Laurencelle alleged that plaintiff representing 
that he could locate and acquire certain coal lands and upon 
the understanding and agreement that he would forthwith pro
ceed to locate and acquire them for the joint benefit of himself, 
the other named parties and Laurencelle, induced them to 
pledge their credit with him for $900 for that purpose and also 
for $200 to pay said debt of plaintiff to the Bank of Hochelaga. 
that the plaintiff did not fulfil his part of the agreement and <li«l 
not proceed to locate or acquire such coal lands for their joint 
benefit and that there was therefore a total failure of considera
tion ns to the $900.

Laurencelle also claims that plaintiff was indebted i<> him



11 D.L.R.] Butterfield v. Cor mack. 799

in the amount of a promissory note for $410.75 dated March 3. 
1911, payable one month after date with interest at eight per 
cent, per annum both before and after maturity. This claim 
was admitted by plaint iff at the trial. The amount now due 
upon the note is $483.35.

The evidence shews that on April 2. 1910, the joint note of 
plaintiff, Laurencelle, Judge Noel and Blais for $1,200 at four 
months with interest at eight per cent, per annum was dis
counted with the Merchants Bank, the proemls being carried to 
the credit of Laurencelle, who thereupon advanced the plaintiff 
$900 and paid the Bank of llochelaga $200 to retire a note 
for that amount made by him and endorsed by Laurencelle, 
that the joint note was renewed from time to time by the parties 
thereto, the balance of the original discount which lmd not been 
paid out by Laurencelle being applied in reduction of the bank's 
claim at the time of the first renewal. The note was continu
ously renewed by the four parties thereto until August 20, 1911, 
when the renewal then falling due was retired by a note of 
Laurencelle, Judge Noel and Blais, tin- plaintiff not having 
joined with them in the making thereof, the amount due the 
bank at that date being $1,161.15. The last renewal made by 
the three parties was eventually paid by Laurencelle out of the 
moneys received by him from the defendants.

Laurencelle. in his evidence at the trial, stated that there 
was no agreement or arrangement between plaintiff and the 
other parties to the note about prospecting for coal or any
thing to that effect or any arrangement that they were to share 
in anything the plaintiff got, though he admits that plaintiff, 
when going away, told him that he would try to get him a good 
thing; that the $900 advanced to the plaintiff was advanced 
merely by way of loan merely to help him along and that plain
tiff said he expected to pay the note in two months but that, 
to make sure, he asked for four months. Laurencelle's counsel 
thereupon applied to amend his defence that the advance was 
by way of loan. 1 allowed the amendment.

The plaintiff states that there was a pool between him, Laur
encelle, and Judge Noel to locate coal lands and that the $1,200 
note was discounted to raise $900 for him to go west for that 
purpose and to pay the note in Bank of llochelaga; that lie «lid 
not know Dr. Blair was in the deal; that he took the $900, made 
the trip, came back and reported, but they never took up the 
locations; that he was to locate the coal lands for the $900, was 
to d«> the work for that, and was to g«-t one-third of the lands. 
In his examination for discovery, however, he admitt«‘«l that he 
was liable for a third of the amount, but that, as he afterwanls 
became aware, that Dr. Blais had an interest, In* thought he 
should lie only liable for a quarter. As to the note in the Bank
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of llochelaga. he* states that it was to raise money to vnahle him 
to go out to locate timber limits for Lnureneelle and that he 
was to do the locating for that amount, that he went out for that 
purpose and upon his return he applied for four locations, of 
which one was for Laurencelle. The latter denies that he never 
went into any speculation with plaintiff respecting the acquiring 
of timber licenses and that the proceeds of the note were not to 
be applied in securing them.

The note for $1,200 discounted at the Merchants Hank shews 
on its face that it was a joint transaction between the four 
makers, and, in the absence of evidence to the contrary, it would 
follow that the parties were as between themselves each liable for 
the payment of one-fourth of the amount due upon it. The evi
dence as to there being any agreement between them that they 
should not be so liable is, in my opinion, inconclusive and un
satisfactory. 1 do not believe the evidence of the plaintiff r. 
specting it, as he has made contradictory statements under oath 
relating to it. Neither can I accept the statement of Laurencelle 
respecting it. The allegations in his original statement of d< 
fence appear to me to be much more reasonable than the stab 
ment made by him at the trial. I cannot understand how tin- 
pleader could have pleaded as he did without instructions. II. 
must have had some basis for them other than a vivid imagina
tion. I also think that, knowing that the plaintiff would con
tradict his version of the transaction, he should have adduced 
evidence in corroboration of his statement. Such corroborative 
evidence, viz., the evidence of Judge Noel and Dr. Blais, could, 
it appears, have been easily procured. It was stated by his coun
sel that Judge Noel had been subpoenaed but was not in attend 
once. If application had been made for that purpose the trial 
might have been adjourned and the necessary steps taken to com
pel his attendance.

I cannot accept the plaintiff’s statement as to the circum
stances under which the note for *200 held by the Bank of 
lloehelaga was riven. It appears on ’ts face to have been given 
for a debt due by him to Laurencelle mid 1 hold that the latter 
was entitled to pay it and charge plaintiff with the amount. Tin- 
defendants have failed to establish that they were authorized to 
pay over to the third parties the amounts now claimed by the 
plaintiff.

It is admitted that the defendants paid ovi - the moneys in 
question to the third parties in December, 1911.

I give judgment for plaintiff' against the defendants for 
$1,038, made up as follows:—



11 D.L.R.] Butterfield v. Cormack. 801

Amount received by defendants.......................................................... $2,309.90
Amount due by plaintiff to Lessard.................................. $009.75
Amount of note plaintiff to Laurenwllc (Iicing $110.75 

with interest at 8 per cent, from 3rd March to
December, 1911) ......................................................... 435.41

One-fourth of $1,101.13 with interest from 28th August
to December, 1911, at 3 per cent................................ 295.41

--------- 1,340.57

ALTA.
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Interest at 5 per cent. December, 1911, to date,
$909.33

08.67

Plaintiff to have his costs of the action.
$1,038.00

J ltd (pue nt for plaintiff.

SPENCER v. SPENCER. MAN.

Manitoba King's Bench. Trial before Curran, J. June 2, 1913. K. B.

1. Contracts ( § V C 2—397 )—Breach — Restoring benefits.
On the breach of a contract, based on a valuable consideration, to june 2 

support another for life, the person from whom the consideration 
Hows must be restored to as good a position as he occupied before the 
contract was made.

2. Liens (g I—1 )—On land—Breach ok contract for support in con
sideration OF CONVEYANCE OF LAND—PART PERFORMANCE—AL
LOWANCE FOB.

On the failure of the defendant to carry out an agreement to sup
port the plaintiff's son for life, in consideration of the purchase and 
conveyance by the plaintiff to the defendant of certain real estate, a 
lien on the land in the nature of that of a vendor, will lie given the 
plaintiff for the value of the property, less whatever sum the defend
ant may lie entitled to for the support and maintenance of the son 
until the breach of the agreement.

[Cunningham v. Moore, 1 N.B. Eq. 110; Caine V. Chapman. 0 Cirant 
338, followed ; Dawson V. Dawson, 23 <I.LIÀ. 1, referred to; Züan V.
Ilruden, 4 ILL.It. 255. 22 Man. UK. 387, distinguished.]

3. Contracts (8 I K 4—80)—Statvtk of Frauds Contract pertaining
TO REALTY—AGREEMENT TO 8UPI*OKT FOR LIFE IN CONSIDERATION OF
CONVEYANCE OF LAND.

A parol agreement, in consideration of a conveyance of land to the 
promisor, for the support of another for life, is not within the Statute 
of Frauds as a contract relating to land.

[Nrnifh v. Ernst, 3 D.L.R. 736. 22 Man. UR. 363; Morgan V. Griffith,
UR. 6 Ex. 70, referred to.]

4. Contracts (8 I E3—76)—Contract not to be performed within year
—Paroi, agreement for hi pidrt for LIFE.

A parol promise, in consideration of a conveyance of land, to sup
port another for life is not within the Statute of F'rauds as un agree
ment not to lie performed within a year, since, by ita terms, it might 
terminate within the year.

[Slater v. Smith, 10 U.C.Q.B. 630; McGregor v. McGregor, 21 
Q.B.D. 424, referred to.]

51—11 D.L.R.
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Action for the recovery of lauds by W. II. Spencer ami 
James Spencer.

The action was maintained as to the plaintiff W. II. Spencer.
W. //. Trueman, for plaintiff.
F. M. llurbidgc, for defendant.

Curran, J. :—This action arises out of one of those unfortun 
ate family disputes aland property, which, in my opinion, had 
better have been settled out of •Court. However, the parties 
cannot agree to do this, and 1 must decide the controversy as 
best I can. The evidence is conflicting, and as the parties are 
apparently of good reputation I find some difficulty in coming 
to a conclusion upon the facts.

The plaintiffs are father and son, the former an old man 
nearly 80 years of age. and the latter a man of some 48 years of 
age, but mentally deficient and weak, incapable of doing anv- 
thing for himself, and wholly a charge upon his father a bounty. 
The defendant is another son, 42 years of age, married and re
siding in Winnipeg. The father resides at Bracebridge, On 
tario, where he has held the position of police magistrate for 
the district of Muskoka for the past 2.'> years. He is, I under 
stand, a widower and has living four sons, John, Robert, the 
plaintiff James, and the defendant, and one daughter Isabella, 
the wife of William Kirby of Bracebridge. It is necessary that 
these particulars of the family should In* stated in view of the 
defendant s contentions.

The plaintiffs seek to recover in this action from the defend
ant a certain house property in Winnipeg on Home street, de
scribed as lot 25 and the most northerly .*12 feet in width of 
lot 24 in block 14, sub-division of part of parish lot fib St. 
James, according to registered plan of the Winnipeg land titles 
office, No. 279.

This property the plaintiff William II. Spencer purchased in 
July, 1911, from a Mrs. Myers, and caused to Ik* conveyed to 
the defendant, as the plaintiff alleges, in consideration that the 
defendant would provide the son James with a home ami board 
and lodging ami would care for and maintain the said James at 
the defendant’s home during the lifetime of the said Janies.

The father’s evidence is somewhat at variance with the alle
gations in the second paragraph of the statement of claim, in 
which the consideration for the support and maintenance of 
the son James is alleged to In* the purchase of the house ami 
lots on Home street, and a devise to the defendant by the 
father’s will of two certain properties, consisting of lands and 
houses in Bracebridge, Ontario. The father stated positively at 
the trial that the devise by will, which in fact was subsequently 
made, was entirely independent of and in no way connected with 
the agreement for the son’s support.



The defendant, on the other hand, denies most positively the 
father’s allegations, and says that the conveyance to him of the 
Winnipeg property was not made in consideration of, or in 
any way connected with, the arrangement for the support of 
his brother James; hut was in faet made to him as a gift, and 
for the purpose of putting him upon a footing of equality with 
his brothers and sister, inasmuch as the father had theretofore 
failed to make any provision for him out of his estate whieli 
apparently had been done for his brothers John and Robert and 
his sister Isalndla. The defendant alleges that he agreed to 
take and keep James in eonsideration of provision to Is* made 
for him by his father's will, eonsisting of a devise of two house 
properties in Itraeehridge, worth alsmt $3,000, a small amount 
of life insuranee, and sueli other property as the father might 
die possessed of. Here, again, there is a variance Iwtween the 
defendant’s evidence and the allegations in clause (> of his state
ment of defence, in which it is alleged that the defendant re
ceived and took his brother James from a brotherly feeling and 
not in pursuance of any agreement lictween himself and either 
or Isitli of the plaintiffs.

I low these errors in pleading came alsmt I do not know, but 
I assume that it was in consequence of the solicitors misunder
standing the facts. As there is a variance on Imtli sides of the 
record, I will treat the pleadings as if they conformed to the evi
dence in these respects.

It is admitted that tin* plaintif)' James is menta.. veak and 
wholly unable to care or provide for himself ami that latterly 
and up to the month of July. 1911, the father had provided a 
home for him with his «laughter I sa India at Itraeehridge. It 
also appears that Isalsdla’s husband objected to keeping James 
any longer, am! it liecatne necessary for the father to make other 
arrangements for a home for his unfortunate son. With this 
object in view the father cairn* to Winnipeg in June or July, 
1911, ami visit«*d the defendant, ami sought to mak«* arrange
ments with him for the support of his brother Jam«*s.

To more fully appreciate the defendant’s contention, it is 
necessary to advert to some of the earlier family history. The 
defendant, prior to coming to Manitoba. ha«l remained at home 
working with his father on his farm for some 27 years. The 
father possessed two farms, one known as tin* hoim-steail com
prising almut 300 acres, ami the other in the vicinity compris
ing some 200 acres. When the defemlant came of agi* the 200 
acre farm was conveyed to him by his father. After hohling 
it for a short time, he says that at his father’s mpiest and upon 
the faith of his father’s promise to give him the hoim*stead, he 
conveyed the 200 acre farm to his brother John, hut di«l not 
get the homesteail as promis«*d. This alleg«*<l breach of faith on
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the part of the father engendered a spirit of unfriendliness h. 
tween the father and the defendant. The defendant left home 
about 15 years ago and ultimately came to Manitoba. When 
leaving home he says that his father again promised to leave him 
the homestead when he was through with it, as he expressed it. 
About a year after coming to Manitoba he received offers by 
letter from his father to return to Ontario and live with him 
on the farm. This he declined to do. At this time his brother 
Rol>ert was also out in this country. The defendant gives its 
his reason for not going back to the farm that he could not 
depend upon his father’s promise to leave it to him, and he 
accordingly wrote a letter to his father offering to take $5(M) in 
cash and give up his claim to the homestead, at the same time 
suggesting that his brother Robert should return to Ontario and 
take the land. The father replied that he owed the defendant 
nothing and the matter then dropped. Subsequently Robert, 
returned to Ontario and got a deed of the homestead from his 
father, for which the father says he paid him $1,000. This in
cluded about $1,000 worth of stock and farm implements, and 
the defendant says the money so paid was for the stock and 
farm implements and not for the land ; hut this the father does 
not admit to be the case.

The daughter Isabella was also provided for by her father 
giving her a boarding house property in Rracebridge, but 
coupled with a verbal condition that she was to provide a home 
for him as long as he lived. Apparently the defendant then had 
received no assistance from his father except about $150 given 
him at different times. The father frankly stated in his evi
dence that he intended the homestead for the defendant from his 
early days, and told him so, long before he went west, and I 
think I am justified in inferring that as the defendant refused 
to return to Ontario and live on the homestead the father felt 
morally justified in giving the land to his son Robert, who was 
willing to do so.

In October, 1908, the plaintiff made his will, by which a 
legacy of $500 was bequeathed to the defendant and the landed 
property in Rracebridge was devised to his daughter IsaMla, 
subject to the support and maintenance of the son James “dur
ing the remainder of his natural life and to his burial after 
death said maintenance and support being a charge on his 
said real estate.” The will contained a residuary devis.- in 
favour of Isabella.

This, then, was the position of matters when the plaintiff 
W. II. Spencer came to Winnipeg; the son John had been given 
the 200 acre farm, the son Robert the homestead, stock and 
implements, for which he paid $1,000, the daughter Isabella 
the boarding house property in Rracebridge, and the defend-
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ant about $150 in money, and there were the testamentary pro
visions just stated.

Although the defendant and his father were estranged, they 
appear to have corresponded occasionally, ami on November 
20, 1908, the father wrote the defendant the letter, ex. 11. 
The proposition contained in this letter was refused by the 
defendant. Again on December 21, 1908, the father wrote the 
defendant the letter, ex. 17, asking him to take charge of 
James and making proposals to that end. The defendant 
again declined, and nothing further transpired between them 
until the plaintiff W. II. Spencer came to Winnipeg as before 
stated.

When discussing the matter with the defendant in Winnipeg 
the plaintiff W. II. Spencer admits that the defendant reminded 
him that he had done more for the other memliers of the family 
than for him, and that before he would speak of keeping James 
he wanted the plaintiff, as he expressed it, to put him equal with 
the others. Now this is just what the defendant says took 
place; but the parties differ as to what followed.

The plaintiff says the defendant answered his proposals for 
keeping James by saying that the other members of the family 
were better able to keep him than he was, to which the plain
tiff replied that he did not propose to put him (James) out 
as a pauper, but would pay for him, at the same time suggesting 
an investment in a house or tin* purchase of a Government an
nuity. He further says he asked defendant whether he would 
sooner have the house on Home street or the price of it, to 
which the defendant replied that he would rather have the 
house. The plaintiff states he then said to the defendant, “I 
will give you a clear deed of that house if you will take James 
for his natural life.” To which he says the defendant assented. 
The next day they completed the purchase of the house on Home 
street, for which the plaintiff paid $8,250 in cash, $1,000 of 
which he had previously borrowed from his hankers in Ontario, 
and the title was vested in the defendant clear of encumbrance.

It appears that before buying the house the plaintiff gave the 
defendant $500, saying that he had promised him this sum in his 
will and that he should have it in any event; but he swears 
positively that this gift of money to the defendant had nothing 
whatever to do with the arrangement subsequently made for 
the support of James. This money was given to the defendant 
while the father was in Winnipeg. It was stipulated, the plain
tiff W. II. Spencer says, that the defendant should return with 
him to Ontario and bring James hack to Winnipeg and this was 
done. The plaintiff W. H. Spencer further says that after the 
purchase of the house, and before leaving for the east, he told 
the defendant that he would, in addition to giving him the house, 
leave him by his will all the property he died possessed of.
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alteration in his will in apparent, fulfilment of this promise. Kx 
hibit 1 is a copy of the will and codicil, and has endorsed at tin- 
foot a memorandum of the changes to he made. The original

. ncxcni will was not produced at the trial, hut exhibit 1 is a copy in tin- 
plain tiff's handwriting and was made and given to the defend

Cuirnn. J.
ant at Bracehridge and by him produced at the trial. A refer 
ence to this document discloses that the bequest of $.’>00 to tin- 
defendant is to be revoked, the money having been paid. Tin- 
other bequests in clause II are also to be revoked, as also is tin- 
devise to Isabella in clause 4. and a general devise to the defend
ant Ls to be added of all the testator's real and personal pro
perty, including insurance moneys, subject to the support and 
maintenance of his son James “during the remainder of his 
natural life and to his burial after death, said maintenance and 
support being a charge on said real estate.”

There is no date to this memorandum, but it was made some 
time in August, Bill, and before the defendant returned to 
Winnipeg with James.

The, to me, peculiar thing about this is that the devise is 
made subject to the support of James, when, according to the 
plaintiff’s story, this matter had been finally completed and 
arranged for in Winnipeg hv the purchase of the house on Home 
street, and from what the plaintiff said to the defendant while in 
Winnipeg about providing for him by will, 1 would have con
cluded that such provision was to be for the defendant's own 
benefit untrammelled by any charge or condition. But tin- 
plaintiff says later on in his evidence “the change in my will 
had nothing to do with the bargain made in Winnipeg for tin- 
keep of James: it was purely voluntary on my part and addi
tional.” I find difficulty in reconciling these positive state
ments with the language used in the will, and I am strongly 
inclined to think that the true consideration for the support 
of James was the Winnipeg property plus the provisions con
tained in the will. If not, it was apparently a mistake to en
cumber the devise to the defendant by conditions for the sup
port of James.

The plaintiff further says that the defendant, while in 
Bract-bridge, wanted a deed of the Braeebridgc properties, be
cause he expressed a fear almut his father changing his mind 
and altering his will. This the plaintiff refused to give, and 
apparently the defendant was contented to accept the provi
sion as made in the altered will, and returned to Winnipeg with 
James, who continued to live with him until alrout Xovemlier 
6, 1912, when he refused to keep him any further in his house, 
or ‘.o further support him. The father then arranged that 
Rolx rt should take the sm James to his home, and ultimately he
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was sent hack to Ontario and is again a charge upon his father’s 
bounty.

The defendant says most positively that he refused to treat 
with his father at all for the support of dames until he had been 
put upon a footing of equality with his brothers and sister with 
regard to the benefactions they had previously received from 
the paternal estate, and that the father acquiesced in this, and 
that the $300 in money and the Home street house were given 
to the defendant for this purpose and no other, lie swears that 
when this had been done, ami not before, that the arrangements 
to take James were agreed to. in consideration of the provisions 
in the father’s will before referred to.

I cannot accept the defendant’s evidence that this was the 
agreement with the father. To my mind it is wholly unreason
able and inconsistent with the previous attitude of distrust ex
hibited by the defendant towards his father. The provision by 
will, even if unalterable, had been previously offered and re
fused, and would not take effect in any event until the father’s 
death and would not produce to the defendant any material 
benefit until that event happened; the defendant was, bv the 
terms of the agreement, as he alleges it. incurring a present 
and continuing burden and responsibility in taking bis brother 
into his home, caring for him and providing for him. 1 cannot 
believe that he agreed to do this upon the father’s bare word or 
promise that he would make provision for the defendant by his 
will, as the consideration for his presently undertaking the 
support of his brother. It is entirely inconsistent with tin* de
fendant’s story of his unjust treatment hv his father in tin- past 
and with his present attitude of distrust towards his father.

On the whole, I think the father’s evidence in the light of 
past, events to he the more credible and 1 accept it in preference 
to that of the defendant. Besides which it is corroborated in 
some material particulars by the son Robert, the daughter Isa
bella and the solicitor Johnson. It is true the defendant’s evi
dence is also corroborated to some extent by his wife and by the 
witness Myers. It is only reasonable to assume that the wife 
would have a natural bias in favour of her husband as well as 
having a direct interest in retaining the Winnipeg property. 
The evidence of the witness Myers is not. to my mind, conclu
sive, and even accepting it as given, would not exclude the possi
bility of the father having made the arrangement with the de
fendant which he swears to.

I'pon the whole, I think the weight of evidence is in favour 
of the plaintiff’s contention. 1 think the father was moved to 
make the sacrifice he did in purchasing the house in Winnipeg 
solely for the purpose of making an immediate and permanent 
provision for his helpless son. I am satisfied that he felt his
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own life was drawing to a close and it was worrying him to think 
what might happen to his son after his demise if he left him 
unprovided for. He knew that his daughter Isabella, owing in 
objections of her husband, was no longer willing to afford him a 
home, and I think these considerations and a sense of his duty 
as a father moved him to make the arrangements in the way in 
which he says they were made, and I am satisfied that the de
fendant was agreeable to accept the property on Home street as 
the consideration for his engagement to support and maintain 
his brother for the remainder of his life.

In consequence of the defendant’s refusal to keep his brother 
the father now finds himself in the position of having to pro
vide for his son with less than half the means of doing so which 
he had when he came to Winnipeg and made the arrangement 
with the defendant. I am satisfied that such a contingency was 
never in the contemplation of either of the parties.

It may be that the arrangement was an unfortunate one in 
the first place, and that Winnipeg was not a suitable place for 
this unfortunate man to be kept, and I entirely agree with what 
the defendant says upon this point, and that a farm would be 
much preferable for him as a home. But both the defendant and 
his wife were fully aware in advance of the nature of the respon
sibility they were incurring. They cannot and do not plead 
ignorance upon this point, and I think they must be held strictly 
to their bargain. As they cannot be forced to keep the man in 
their home, they should give up the consideration which they 
received from the father for this purpose, and thereby place the 
father in as good a position financially as he was in before the 
bargain was made.

My findings upon the facts being adverse to the defendant’s 
contention, all the grounds of defence except one must of neces
sity fail. The defendant has, however, pleaded the Statute of 
Frauds as a bar to the plaintiff’s recovery, and I must decide 
how far that defence will avail.

The only sections of the statute that can apply are the 4th 
and 7th. In my opinion neither of these sections affects the 
plaintiff’s position. The defendant’s promise to support James 
was not a contract or sale of lands, etc., or any interest in or 
concerning them; hut was, I think, a collateral agreement only, 
which might be proved by parol evidence, and which is not 
within the 4th section of the statute. The defendant agreed 
that in consideration of the conveyance of the land to him he 
would support and maintain the plaintiff James Spencer for 
the remainder of his natural life. This promise was only con
nected with the land as constituting the consideration for its 
conveyance to the defendant. It in effect represented the pur
chase price of the land, and the plaintiff W. H. Spenerr is
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really in the position of an unpain vendor who has a lien upon MAN. 
the land for his unpaid purchase money. K B

As to the promise being collateral, 1 refer to Smith v. Ernst, 19|3 
3 D.L.R. 736, 22 Man. L.R. 303; Morgan v. Griffith, L.R. 6 Ex,
70. In the latter case there was a lease of grass land executed Spenckb 
by the plaintiff (tenant) on the strength of a parol agreement Spknckk.
by the defendant (landlord) to destroy the rabbits infesting the ----
land. The defendant failed to fulfil his promise and the plain- 
tiff brought an action for damage done the grass and crops on 
the land demised, by the rabbits. The Statute of Frauds was 
pleaded, but the Court held that the parol agreement was 
collateral to the written lease and that evidence of it was pro
perly received and the plaintiff entitled to recover.

Again, the agreement of the defendant is not, I think, within 
that part of the 4th section relating to agreements not to be 
performed within the space of a year, because by its terms it 
would not necessarily endure beyond a year: Slater v. Smith, 10
V. C.Q.B. 630. Robinson, C.J., at 633, says:—

To bring the case within the statute it seems to be held that the very 
terms of the agreement must carry it beyond the year. It is not sufficient 
that the agreement may cover or extend to a period beyond the year, de
pending on some uncertain contingency.
See also McGregor v. McGregor, 21 Q.B.D. 424.

Even if the promise or agreement of the defendant is within 
the statute, the consideration for it has been completely executed 
by the plaintiff W. II. Spencer; and the Court will, under such 
circumstances, enforce the contract, notwithstanding the statute :
IJalleran v. Moon, 28 Grant 319; Kinsey v. National Trust, 15 
Man. L.R. 32.

Again, if it could be held that the transaction between the 
plaintiff W. II. Spencer and the defendant amounted to the 
creation of an express trust on which the defendant was to hold 
the land, the 7th section of the statute could not be invoked to 
enable the defendant to perpetrate a fraud by keeping the land 
and refusing to perform the trust : lie Duke of Marlborough,
Davis v. Whitehead (1894), 2 Ch.D. 133; Smith v. Ernst, 3 
D.L.R. 736, 22 Man. L.R. 363 ; Gordon v. Ilandford, 16 Man.
L.R. 292. The statute was not made to cover fraud : Lincoln v.
Wright, 4 DeO. & J. 16.

However, I prefer to rest my judgment rather upon the 
ground of relief afforded by the view I take—that the plaintiff
W. II. Spencer has a vendor’s lien as for unpaid purchase money.
The case of Cunningham v. Moore, 1 N.B. Eq. 116, is a clear 
authority for this proposition. In that case a farm was con
veyed by an aged couple to their daughter and on the same day 
she, the daughter, and her husband entered into a written agree
ment with the vendors to board them on the farm and pay them
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an annuity in considération of tin* conveyance of the farm. It 
was livid that the vendors had a lien on the land for tin* per
formance of the agreement. Barker. J., says, at p. 118:—

It U a well-nettled principle that the vendor of veal estate lias a lira 
on tlie land for the pun-haHe money unless there is some agreement. e\ 
press nr implied, that he shall not have. The performance «if this ngns 
ment represents the purchase money, ami unless the circumstances negative 
the intention to preserve the lien. 1 must hold that it exists.

Paine v. Chapman, (i Grant 038, is another authority to tli 
same effect. Here a conveyance of her estate was made by an 
aged woman to her grandson for which he was to maintain her. 
The grandson gave her a bond to secure the consideration and 
entered into possession of the land. Spragge, V.-C. at 341, in 
speaking generally of such arrangements, says:—

1 cannot «<•<• that such un arrangement adonis any indication of an 
agreement between the parties to it that the aged grantor should trim t ■ 
the personal engagement in whatever form of the grantee fur his support 
at a time of life when he his become incapable of supporting hinisell'. I 
think rather that he woultl lie considered, not by lawyers only but popu 
larly, as having a claim upon the laml for his support. The grantee iniM 
shew the agreement, t«i lie of such a nature that the retention if the lien 
would lie contrary to what apjieurs to have been the agreement of tin- 
par ties.

I may say here, that 1 cannot find anything in the verbal 
arrangement between the father and the defendant inconsistent 
with the existence of this lien.

I refer also to Dawson v. Dawson, 23 O.L.R. 1, as a very 
recent authority for the proposition that the defendant Court 
will declare a charge upon land for an annuity and a sale of 
the land in default of payment, upon the principle that where 
substantially the sole purpose of a covenant was to secure a 
benefit for the person named therein, although not a party to 
the agreement, a trust may well be created, although there lie an 
absence of any expression in terms importing confidence.

The defendant cited the case of Zdan v. Ilrudtn, 4 D.L.R. 
255, 22 Man. L.R. 387, as being a direct authority against the 
plaintiff's right to a lien or charge upon the land in question, 
and if this is what that ease in part really decides I am bound 
by it notwithstanding the previous authorities which I have 
referred to. The only part of the judgment of the Court of Ap
peal dealing with the question of lien is to be found at the end. 
and is in these words: “In my opinion no lien on the defend
ant’s property can be established,” and the trial Judge's find
ing was reversed upon this point.

I confess 1 could not altogether understand upon what legal 
principle this decision was based, and so sought light upon the 
matter from the Judges of the Court of Appeal. It then trans-
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pi red that the report of the ease did not very correctly set out 
the facts. 1 am told by the Judges in appeal that there were 
practically two transactions involved in this ease, one affecting 
the land only and a subsequent one relating solely to the chattel 
property. The consideration for the land was the assumption 
and payment by the grantee of the vendor’s debt, which was 
carried out in full, thereby putting it out of the question that 
any vendor’s lien could exist or arise in that connection. That 
on a subsequent sale of the chattel property between these 
parties the agreement to support the plaintiff and his wife was 
made, and that such agreement had reference solely to the 
chattels and not to the land. Under these circumstances the 
Court decided that no lien upon the land, which had been fully 
paid for. could lie established.

It will readily appear, in view of this explanation, that this 
case is no real authority against a lien being established in the 
case at bar. I may say that the learned Judges of the Court of 
Appeal, upon consideration, requested me to make the fore
going explanation regarding the /dan v. Ilrndm, 4 D.L.R. 200, 
22 Man. L.R. 387, judgment so that it may not be hereafter mis
understood as an authority upon this question.

1 hold, therefore, that the lands in Winnipeg on Home street 
were purchased and paid for by the plaintiff W. II. Spencer 
and conveyed to and accepted by the defendant upon the con
sideration that the defendant would support and maintain the 
plaintiff James Spencer for and during the remainder of his 
natural life; that this consideration the defendant has wholly 
failed to perform and the plaintiff W. II. Spencer is thereby 
in the position of an unpaid vendor entitled to a lien on the 
property conveyed.

The plaintiff W. II. Spencer is entitled to judgment, and 
there will be judgment accordingly, declaring tliat he lias a 
lien on the land in question on Home street, in the city of 
Winnipeg, for the amount of the purchase money paid by bim 
for said lands, less such sum as the defendant may be entitled 
to for the support and maintenance of the plaintiff James 
Spencer during the time he resided with the defendant.

If the parties cannot agree as to what will be a fair reduc
tion on this account, there will lie a reference to the Master to 
ascertain and fix an amount proper for this purpose.

The defendant will repay to the plaintiff W. II. Spencer 
the balance of purchase money found to Ik* due after such de
duction has been made, and in default of payment within one 
month from such ascertainment, the lands may he sold under the 
direction of this Court to satisfy such amount, together with the 
costs of this action and costs of sale and subsequent costs, if 
any. The defendant must pay the costs of this suit.

MAN.

K. B 
1013
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MAN- I think the action had better be dismissed as to the plaintilT
K B James Spencer, but without costs, as it may hereafter embarrass
1013 the plaintiff W. H. Spencer in working out his judgment if this
----  party remains upon the record as a party plaintiff. There is no

spenceb necessity for including him in the benefits of this judgment, and
Spencer. it may cause difficulty hereafter, as apparently he is mentally

incapable of transacting business of any kind.

Judgment for plaintiff W. //. Spencer.

MAN. MACDONALD v. DOMESTIC UTILITIES MANUFACTURING CO.
0. a. (Decision No. 2.)
1®*"* Manitoba Court of Appeal, Howell, C.J.M., Richards, Perdue, Cameron, mid

Timp~9 Haggart, J.J.A. June 9, 1913.

1. Discovery and inspection ( § IV—31)—Failure of company’s officer
TO ATTEND EXAMINATION—IRREIiCLARITY IN PROCESS.

A defendant company cannot lie penalised under K.B. rule 398 
(Man.) on the ground that one of their oflicers had failed to attend 
an examination for discovery, when the officer was not properly sub
poenaed.

| Macdonald v. Domestic Utilities Co., 10 D.L.R. 429, affirmed.]

Statement Appeal from decision of Prcndergast, J., Macdonald v. Do
mestic Utilities Mfg. Co., 10 D.L.R. 429.

The appeal was dismissed.
J. (lalloway, for plaintiff.
//. V. Hudson, for defendants.

iioweii. o.j.M. Howell, concurred with Richards, J.A.

Richards, j.A. Richauds, J.A.:—The defendants are a corporation, licensed 
under the Extra-Provincial Corporations Act, and have a head 
office1 for Manitoba at Winnipeg. Their vice-president, who 
resides at Los Angeles, in California, was temporarily in Winnipeg 
when the statement of defence was filed.

The plaintiff’s solicitors wished to examine him for discovery, 
and got an appointment from a special examiner and served him 
(the vice-president) with that and with a copy of a subpeena to 
attend before the said examiner at the time and place mentioned 
in the appointment, paying him at the same time witness fees for 
one day. He did not attend as required, and the plaintiff's 
solicitors moved to strike out the statement of defence. The 
learned Referee, before whom they moved, refused the applica
tion. They appealed to Mr. Justice Prcndergast, who dismissed 
the appeal. From that decision they have appealed to this ( ourt.

There was much argument as to whether the plaintiff was 
entitled to proceed in the way he had done, by appointment



11 D.L.R.] Macdonald v. Domestic, Etc., Co. 813

and subpoena, or whether he should not have procured an order 
for the examination of the vice-president under King’s Bench Rule 
425. In the view I take it is not necessary to consider that point.

1 think the process so served upon the vice-president was so 
defective in form that the plaintiff is not entitled to ask the Court 
to treat him as in contempt for not attending or to apply to strike 
out the statement of defence.

It is not the appointment itself by virtue of which a party so 
served is bound to attend. The subpoena served upon him is 
the order and process of the Court. It is by virtue of that process, 
if properly taken, that he could be compelled to attend. The sub
poena required him to attend before the examiner at the time and 
place named in the appointment, and so far I think was sufficient; 
but it required him to attend there “from day to day until the 
above cause is tried, to give evidence on behalf of the . . .”

There was no power whatever to require him either to attend 
there until the trial of the cause, or to there give evidence on 
behalf of either party to the cause.

I fail to sec why, when served with a subpoena so worded it 
was necessary for him to attend at all. There is little doubt 
that he knew from the appointment, whn the plaintiff intended 
to bring him to the examiner’s office for; out the appointment 
itself could not compel his attendance, and that process which, if 
properly issued, would in law have compelled his attendance, pur
ported to require him to attend for a purpose for which it could 
not be properly issued.

The above may seem somewhat technical; but I take the rule 
to be that those who seek such an unusual remedy as striking out 
the other party’s defence for default, must shew that they them
selves have in all things been regular in the proceedings leading 
up to the application. The plaintiff has, I think, failed in this.

I would dismiss the appeal with costs in the cause to the de
fendants.

MAN

C. A. 
191.1

Macdonald

Domkhtio 
Vtii.itieb 
Mns. Co.

Itivlienl*. J.A.

Cameron, J.A.:—Without dealing with the other matters csmmm.j.a. 
raised on this appeal, it seems to me that the position taken by 
the solicitors for the defendant company, as set forth in the 
affidavit of Mr. Hudson (filed on the ation Indore the 
Referee), is sufficient to entitle this Court, in dealing with a matter 
lying within its discretion, to refuse this ation. That
affidavit is not controverted in any way, anti we are informed there
by that Mr. Hudson offered to produce Mr. Crooker for examina
tion either on his return to the city or at Ix>s Angeles, where the 
company’s head office is. As I understand it, that offer still 
stands. We would not, in any event, make an order striking out 
the defence. The most that we could be asked to do would be to 
order Mr. Crooker to attend here for examination at his own 
expense. In view of Mr. Hudson’s offer, and of the refusal of

4
4
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the plaintiff to accept that offer. I consider he has placed himself 
in a position which does not entitle him to succeed on this appeal. 
It is still open to him to proceed to examine Mr. Crooker in tin- 
manner prescribed by the rules.

I think the appeal should be dismissed with costs to the de
fendants in the cause.

Perdue, J.A., and Haggart, J.A., concurred with Cameron,

Appeal dismissed.

SYDNEY, CAPE BRETON AND MONTREAL STEAMSHIP CO., Ltd. v 
HARBOUR COMMISSIONERS OF MONTREAL

Ejerhri/ucr Court of Ca nail it ((Jucbrc Admiralty District), Dunlop. L.J.
June 8, 1013.

1. Limitation ok actions (g 1 A 1—2)—Admiralty i,r<ickki>ixus—Nee 
• 1.KIKNVK OK 1I.XKIIOI K COMMISSIONERS—PUBLIC AUTHORITIES Act

—Application.
Under the provUioiw of sec. 2 (2) of the Coloniiil Court of VI 

miraltv Act. 1800. f>3 and 54 Viet. eh. 27. as well as Exchequer Rule 
288. act ions against the Harlamr Commissioners of Montreal for 
negligence or default in the performance of a public duty are within 
the six months’ prescription imposed by the Public Authorities Pro 
lection Act. 1803. 50 and 57 Viet. (Imp.) eh. 01.

This was a case wherein the plaintiffs claimed $17,0(10 for 
loss and damage to the SS. “Itatiscan,” of which they were 
owners, the steamer striking a shoal patch of rock in the Wind
mill Point basin of the Montreal harbour. Defendants pleaded 
a demurrer that the action was prescribed, inasmuch as suit was 
not within the six months immediately following the mis
hap. The point was raised, probably for the first time, before 
a Canadian Court.

The demurrer was maintained.
Sir A. A\ Angers, K.C. (Petrs Davidson, K.C\, counsel', 

for the defendant.
Meredith, Macphcrson, Hague, Holden, and Shaughntssg, 

for plaintiff.

Dunlop, J. :—There is no question hut that the present av 
tion was taken more than six months after the aeciti -ntoccurred 
and the question to he decided is not without difficu ty.

The parties, by their counsel, have sent me elaborate far- 
turns.

The plaintiff contends, first, that the question of prescription 
must he decided by the lex fori, and that the only prescription 
applicable is the prescription of two years enacted by art. 22(11 
of the Civil Code of this province; while, on the other hand, the 
defendants contend that the Imperial Statute, Public Author-

5
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itics Protection Act, 56-57 Viet. eh. 61. applies and that plain
tiff’s action is barred and that the six months mentioned in 
said Act applies and that plaintiff’s action was barred and pre
scribed when it was instituted.

In order to elucidate this question, it will be necessary to 
refer to the different statutes to the present case.
The Admiralty Act of Canada, 54-55 Viet. eh. 29, tees. 3 and 4, 
are in the following terms :—

Section 3 reads as follows (in part) :— 
shall, within <'ana<lii, have ami exercise all tin- jurisdiction, powers and 
authority conferred by the said Act and by this Act;

Section 4 reads (in part) :—
shall, as well in such parts of Canada as have heretofore lieen lieyoml the 
reach of the process of any Vice-Admiralty Court, as elsewhere therein, 
have all rights and remedies in all matters (including oases of contract 
and tort and proceedings in rent and in personam), arising out of or 
connected with navigation, shipping, trade or commerce, which may lie 
had or enforced in any Colonial Court of Admiralty under the Colonial 
Courts of Admiralty Act, lS'.MI.

Sec. 2, par. 2 of the Colonial Courts of Admiralty Act. 1890. 
reads :—

The jurisdiction of a Colonial Court of Admiralty shall, subject to the 
provisions of this Act, Is* over the like places, persons, matters and things, 
as the Admiralty jurisdiction of the High Court in England, whether ex
isting by virtue of any statute or otherwise, ami the Colonial Court of Ad
miralty may exercise such jurisdiction in like manner and to as full an 
extent as the High Court in England, and shall have the same regard as 
that Court to international law ami the comity of nations.

It is evident tlmt the rights and remedies referred to in sec. 
4 of the Admiralty Act. 1891. as being enforceable in any Col
onial Court of Admiralty under tin* ( nl Courts of Admir
alty Act, 1890, according to the terms of this latter Act. can 
only be enforced in like manner and to as full an extent as the 
High Court in England.

1 am of opinion that any statute which, in England, affects 
the manner or the extent of the exercise of Admiralty jurisdic
tion in the High Court must affect the manner and the extent of 
the exercise of such jurisdiction in any colonial Court of Ad
miralty.

The Imperial Statute 56 and 57 Viet. eh. 61. entitled the 
Public Authorities Protection Act, 1893, is such an enactment. 
This statute (in part) provides as follows :—

Where, after the commencement of thin Act, any action, prosecution 
or other proceeding* I* commenced in the United Kingdom against any 
person for any act done in pursuance, nr execution, or intended execution 
of any Act of Parliament, or of any public duty or authority, or in respect
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of any alleged neglect or default in the execution of any such Act. duty nr 
authority, the following provision» shall have effect: (a) The action, pro 
seen lion or proceeding shall not lie or lie inatituted unless it ia commenced 
within six months next after the Act. neglect or default complained of. <n 
in case of a continuance of injury or damage, within six months next 
after the ceasing thereof.

This statute affects the manner and extent of the exercise of 
Admiralty jurisdiction in England as well as the rights and n 
medics of persons before the Admiralty Courts. This is evident 
both from the statute itself and its schedule and from jurispriul 
dice.

For instance, the Aet repealed see. *27 of the Harbours Act. 
1814, and see. 93 of the Passengers Aet, 1855 (now forming part 
of the Merehants Shipping Act), and sec. 24 of the Dockyard 
Ports Regulation Act, 1865.

Defendants have cited in their factum several decisions ap
plicable to the present case, namely: Yd un (1899), L.R. Probate 
236; Williams and Mersey Docks, [1905) 1 K.B. 804; The Johan
nesburg (1907), L.R. Probate 65.

Tin* fact that see. 1 of the Public Authorities Protection Aet 
refers to a prosecution or other proceedings commenced in the 
United Kingdom does not prevent the application of that Aet 
to the jurisdiction of colonial Courts of Admiralty. The fact 
that it affects the Admiralty jurisdiction in England is suffi 
eient to make it applicable to the jurisdiction of a colonial Court 
of Admiralty.

The principle to be followed is contained in sub-par. («• 
of the proviso to section 2 of the Colonial Courts of Admiralty 
Aet, 1890, which declares;—

Any enactment in an Act of the Imperial Parliament referring to 
the Admiralty jurisdiction of the High Court in England, when applied 
to a colonial -Court of Admiralty in a l!riti*li possession, shall he read as 
if the name of that poaeession were therein Kiitwtituted for England ami

At this date of the passing of this Act (1890). the Public 
Authorities Protection Aet had not been enacted; but it is quite, 
evident in applying the terms of par. 2 of see. 2 of the Colonial 
Courts of Admiralty Act, 1890, determining the jurisdiction of 
tin* colonial Court to be exercised in like manner ami to as 
full an extent as the High Court in England, the name of the 
British possession is to he read for the term “United King
dom" in the same manner as for the words “England and 
Wales,” on the principle that, in any event, the greater in
cludes the less.

The present question, in my judgment, seems to be absolutely 
disposed of by rule 288 of this Court, which rends as follows
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In all vawi'w not |iro%iilv«l for l»y Ilune mie». lin- jiravlivv for lliv tiiiM* 
h-iug in torn» in re^M-vt to AilmiriUty prum-iling* in tin* High Court of 
.liotiw in Kngliiml hIiiiII Ik* followed.

This case in not provided for liv tin* rules. Therefore, under 
rule 228, reference must lie mtnli to tin pmetiee in force in 
Kngland, and that practice is governed l».v the Public Authori
ties Protection Act, which the Judges in the Ytlun ease declared 
to h» an enactment affecting the procedure and practice of the 
Courts. Inasmuch as they applied it in an Admiralty proceed - 
ing it clearly follows that it is to lie in this Court, under
this rule.

The case referred to will lie found reported in the Law Re
ports. Probate Division for 18ÎM), where it was held by the Court 
of Appeal (A. h. Smith. Vaughan Williams, and Uomer, L.J-I . 
page 2!tt>), affirming the decision of tin* president, that the defen
dants were acting in pursuance of their public duties, so that 
S I. of the Public Authorities Protection Act, iSit.'l. 
and as that statute, dealing with procedure only, was retrospec
tive, the action was barred after the expiration of .six months 
from the default complained of.

It has not 'been established, in my opinion, that art. lîlîi» 1 of 
the Civil Code ever applied to a case like the present, even prior 
to the passing of the Public Authorities Protection Act 18!l.'h, 
and if it ever did apply, the effect of the passing of that statute 
would alter the law and an act of prescription of six months.

Diligence must Is* used in proceedings : see Me Lucid in on 
Merchants Shipping Act. 5th cd.. 72. 785 and 1041. under tie- 
word “actions”; Marsden on Collisions. 0th cd.. 71.

I do not find that in Kngland, prior to the passing of that 
Ad, there was any limitation of time under which an action, 
such as the present, should Is- brought. The author says : 
"should be brought into reasonable time, taking into considéra- 
tion the facts and circumstances of the case.”

In the case of Williams \. Minay Docks ami Harbour Hoard, 
above referred to and reported in the Law Reports, King's 
Bench Division, vol. I.. p. 8(M, it was held that ihe action could 
not he maintained, inasmuch as the right of action of the de
ceased. if alive, would have been barred by the Public Auth
orities Protection Act ( 18!W). sec. 1 (a i, that is. by six months, 
by the prescription under the Fatal Accidents Act, 1848, re
ferred to in the report of said case ; the prescription would have 
been much longer.

No precedents applicable to the present ease have been cited 
by the parties, and I do not think that the ipiestion has liefore 
been raised in Canada.

After a most careful consideration of the present case and 
of the lad unis tiled by tbc parties, I have come to the conclusion
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CAN. that plaintiff’s action is barred and prescribed, more than six
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months having elapsed between the date of the accident and tIn- 
institution of the present action.

Dunlop. J. I am, therefore, of opinion that the demurrer filed by the 
defendants must be maintained, and the plaintiff’s action be dis 
missed, with costs, and judgment is given accordingly.

Demurrer maintained.

ONT. Re MACKENZIE.

s c
1913

(hilario Supreme Court, Middleton, J. June 6, 1913.
1. Wills (8 HIE—115)—Partial intestacy—After acquired property.

June 5th
Lend purchased by a testator with money on hand at the time of 

making his will, cannot Ik- treated on his death as personalty il- 
though the result may Ik- that a fund, out of the income of which an 
annuity is directed to !h- paid, may not be suflicicnt for that purpose.

[He Dod* (1901), 1 O.L.R. 7; and He Clotree, [1893] 1 Ch. 816. re 
ferred to; *ee also Re Campbell, [1906] 1 K.B. 113.]

•2. Descent am» distribution (g IB—60) —Widow — Election to take
LAND Kl'IIJKCT TO MORTGAGE—EFFECT.

A widow, who. under the Devolution of Estates Act. R.S.O. iso;, 
ch. 1‘27. as amended by 10 Edw. VII. ch. 6(1, takes, in lieu of dowi-r. 
one-third of land encumbered by a mortgage, takes her interest in 
the hind subject to one-third of the mortgage; ami will Ik- chargeable 
with such one third on an accounting with the estate, on the executor 
paying olT the whole mortgage with estate funds.

3. Annuities (g 1—8)—Payment — Income and revenue.
What would otherwise Ik- an absolute gift of an annuity Is not 

necessarily rut down to the lesser income obtainable from certain 
securities out of which by a subsequent clause the annuity is directed 
to be paid; the intention of the testator ns evidenced by the entire will 
must control.

[Kimball v. Cooney. 27 A.R. (Ont.) 463. and Carmichael v. j
App. Cas. 588, referred to.]

4. Limitation ok actions ( g II D--30)—Trusts—Arrears or annuity—
When statute runs.

Where a tru-t is created by will for the payment of an annuity, the 
right to payment of arrears is not limited to the arrears for six 
years past.

Statement Motion by the executors of Donald Macleod Mackenzie, de
ceased, for an order, under Con. Rule 938, determining certain 
questions arising upon the construction ef the will of the de
ceased in the administration of his estate.

#/. MV. Elliott, K.C., for the executors.
(1. Bell, K.C., for nephews and nieces of the testator.
E. r. Clement, K.(\, for the executors of the widow and for 

adult lM-neticiaries.

Middleton, J. Middleton, J. Daniel Maeleod Mackenzie died on tin- 30th 
October, 1889, leaving hhn surviving a widow, but no children. 
By the fourth clause of his will, he gave to his wife an annuity
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of $200, payable half-yearly during her life. By the fifth 
via use, he directs his executors to invest the moneys and securi
ties of which he shall die possessed, and out of the interest to 
pay the annuity of his wife, ami the residue, if any, to his sister; 
and, if his sister survives his wife, to pay her the whole interest 
during the term of her life.

By an earlier clause of the will, the wife had been given a 
life estate in the testator’s residence. Subject to this life estate, 
by the sixth clause it is given to trustees, with power to sell, 
and, after the death of the wife, the proceeds are to be divided 
among the testator’s nephews and nieces. By the seventh clause, 
the moneys and securities for money are to be also divided 
among the nephews and nieces, upon the death of the testator’s 
wife and sister.

The testator, after the date of his will—the 23rd June, 1881 
—purchase*!, for $2,200, a property known as the gallery pro
perty in Milton. This property was subject to a mortgage for 
$1,000, the assumption of which formed part of the purchase- 
price. After the death of the testator his executors paid off 
this mortgage out of the personal estate. The income derived 
from the personal estate was insufficient to pay the widow’s 
annuity in full. The executors have paid to the widow the in
come derived from the gallery property; but even this is not 
sufficient to give her the $200 a year. There was no residuary 
clause in the will.

It is argued that, the testator having taken money in the 
hank and invested it in the gallery property, this ought to be 
treated as forming part of “the moneys and securities” which 
are directed to be held.

By the Wills Act, as to property mentioned therein the will 
is, in the absence of a contrary intention therein expressed, to be 
taken as speaking from the death of the testator. At the death 
of this testator this land could not be regarded as money or 
security. The principle is not unlike that applied in He Dods 
(1901), 1 O.L.R. 7, and in lie Clowes, [1893] 1 Ch. 215. 
These eases are in one sense the converse of this. The testator 
there owned land at the date of his will, but sold it before his 
death, taking back a mortgage to secure a portion of the pur
chase-money. It was held that the devisee of the land did not 
take the mortgage, as it was personalty. A fortiori, after- 
acquired land cannot pass under a gift of personalty. There is, 
therefore, no escape from holding that there was an intestacy 
as to this land.

The next question is as to the widow’s rights. As she elected, 
under the Devolution of Estates Act, to take her third in this 
land, in lieu of dower, the remaining two-thirds would form 
part of the assets of the estate. As the land was subject to the
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ONT. mortgage, her one-third would be subject to one-third of th
N.(\
1111.1

mortgage.
Tht mortgage having been paid out of the testator's person 

alty, it must lie treated as being an investment of so much of the
Mackknzik. personal estate, and as a subsiding charge upon the land, for 

the purpose of accounting.
Middleton, J. The next question relates to the rights of the widow as an 

annuitant. Is her right limited to the income? 1 think that 
Kimball v. ('own if, 27 A.It. 4M, is in point, shewing that here 
there is a gift of the annuity, and that the subsequent clause 
is a mere direction to the executors, and does not cut down til- 
annuitant’s right by reason of the failure of the income. See 
also (’armichacl v. (iff, 5 App. Cas. Ô88.

The widow is, therefore, to receive the balance of her
annuity; and, if it is material, resort sliould first be had to the 
proceeds of the land descended.

As there is a trust, I do not think that the arrears of an
nuity should be limited to six years, as suggested upon the 
argument.

The questions submitted may be answered in accordance 
with this on: and costs will come out of the estate.

Declaration accord mill a.

ALTA. CANADIAN EQUIPMENT AND SUPPLY CO, Ltd v. BELL AND 
SCHIESEL.

SC.
11» 1 :i Alberta Supreme Court. Trial before Seott, J. Mail 21, 111111.

May 21.
1. Mkciiamch’ Likxh i g VI—Al)—It huit tu—llrii.wxu oixtr.vt taki \

OVEK IIY I’RWKRTY owxkm—Paymkxth to voxtmaitom AXI» COST « 1
coMi'urrmx kxvkkdixo cuxthact vhivk.

('mler *er. :i2 of thv AIImtIu Mei »' Lien Art. a» iiiiieiiili*il *
Kdw. N il. rli. 20. no fuml exlwte to whii-li run attach a medianic's Inn 
for inatcriiil furnished n contractor, where, on the enlistruction of t . 
building living taken over hy the owner in accordance with the tern - 
of n contract, the money already paid the contractor md that »ub*c- 
<1 tiently expended in completing the work, exceeded the contract prie.

2. MKCIIAXHH' LIKXH i f VI1—«Jh—Waivkm—Takixu HHTRITY — (il u:
AXTY OK PAYMKXT.

Vnc who furnishes a defaulting contractor with material*
under a guaranty of payment from the property owner, i» not cn- 
titled to i mechanic'» lien again»! the property, under the Allierta 
i.MvchanieV Lien Act, Il Kdw. VII. eh. 21. unie*» there i» a hahiive 
pax aide hy the ow ner to the contractor ; hi* remedy is hy a |ier»oiiiil 
jii again*t the property owner.

:i. Kviukxvk (| IX—4S7H)—Aiiminhiox ix m:\ui xim or liaiiii.ity Wnxr
AMOVXTH TO.

A Ntatement of defence hy an administrator of a deceived contractor, 
in an action to enforce a mechanic's lion for materials furnished in 
l»is lifetime, that the Imm4(s and records of the deceased shewed th.it 
the plaintilT furnished materials to a certain amount, which w.i» the 
true 1 mi lama* due hy the deceased, and that the administrator had no
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knowliMlge of the right* ami liabilitie* of tin- partie*. ami that lie 
Miilimitti-il hiiiM-lf tn tin- court for ilircction, «lue* not amount to 
an inlmi**ion of liability on the part of the catatc, hut only tti a con
tention that it tlinuhl not In- held for a greater amount.

4. Mechanics’ i.iexh (fiNIII—f'lDl—Enforcement — Materials UK
XIHIIEI) DECEASED COM It ACTOR—KaILIHE OF UKX—DECLARATORY 
Jl'IHllIKXT AliAIXST ADMINISTRATOR.

Where, in an action to enforce a mechanic'* lien again*! a building, 
by rea*on of the owner of the property not lining indebted to tin- con
tractor. tin- claimant cannot have a lien tinder the Allierta Mechanic*' 
Lien Act, lie i* entitled to a declaratory judgment that the admin 
i*trator of the contractor'* e*tate i-. in the due courue of administra
tion. liable therefor.

|./, /. t'anr Threthinij t'o. v. Ilollon. 2 A.ML 174. followc-d.)

5. Mechanics’ liens is IX -lfl)—-Hu.iit to—Materials wokkkii into
m luuxci—Alberta Mechanics* Lien Avt.

One who deliver* material* for u*e in a building under cour*e of 
con*truction by a contractor, i* not. after tin- latter'* default and the 
taking over of the work by the property owner, entitled to a mechanic'* 
lien for *ueh of the material* a* were *uWi|liently worked into the 
building by the latter: the right to a lien under *ucli circuni*tttiu*'* 
being denied by *ec. ô of tin- Allierta Mechanic*' Lien Act. <1 Kdw. 
VII. eh. 21.

fi. Mechanics' ufxh (SIX’—I.'Si—-Ilhuit to—'Delivery of materials — 
•St’FFIClEXCT.

Ituildiiig material* are wufliciently delivered a* regard* a building 
in cour*e of erection, *o a* to *ati*fy the Alln-rta Meelianic*' Lien Act. 
ti Kdw. N il. eh. 21. where. Iiecau»e of lack of storage room on the 
land, they were delivered in it* immediate vicinity.

These actions were hmught to milizv u|mn mechanics’ liens. 
A personal judgment for the plaintiff was rendered on the 

report of the Referee.
T. .1/. Twtcdic, for defendant.
II. T. O. Sa vary, for plaintiff.

Scott, J. :—The consolidated actions which are actions to 
realize mechanics’ liens were heard Indore me at the Calgary 
sittings in November, 1911. I later gave judgment upon some 
of the questions involved and directed a reference to take cer
tain accounts and make certain inquiries, reserving further di
rections and the question of costs. The referees have made their 
report and the hearing on further directions came on before me 
at Calgary on April 2d last.

One Carson entered into a contract with defendants I tell & 
Sehiesel to erect the hotel in question for them, lie died lie fore 
the completion of the work and they thereupon, or a short time 
before his death, took over the work under the terms of the 
contract ami completed the hotel. The amount expended by 
them in completing it. together with the sums already paid 
him under the contract, exceeded the contract price and it was 
admitted hv all the parties on the hearing that there was nothing 
due by them to him or his estate ami it therefore follows that
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there is no fund upon which the liens claimed by the Severn 1 
plaintiffs cun attach.

In my judgment delivered after the trial of the action I 
held that the Canadian Equipment and Supply Co. were en
titled to a personal judgment against Bell & Schicsel under n 
guarantee given by their agent Macdonald for the amount due 
those plaintiffs for all materials delivered by them for the work 
up to January 4, 1911. The referees have found that there is 
due to them for materials so delivered the sum of $9,773.65 to 
which should he added $40 for materials delivered by them after 
Bell & Schicsel had taken over the work. I therefore hold that 
they are entitled to judgment against Bell & Schiesel for 
$9,813.65 with interest from February 1, 1911, and costs of 
suit. Such costs to he taxed as if the action had been one on 
the guarantee only.

The referees have also found that the estate of Carson, the 
contractor, is indebted to those plnintilfs in the sum of $14,- 
227.47 for materials delivered by them for the work. The de
fendant the Trusts and Guarantee Co., Ltd., the administrator 
of the deceased, in their statement of defence allege that tin 
books and records of the deceased shew that those plaintiffs 
furnished materials to the amount of only $14,292.69, which 
was the true balance due by him to them, and that the company 
has no knowledge of the rights and liabilities of the parties and 
it submits itself to this Court for directions. Counsel for the 
company upon the hearing contended that the company had by 
its statement of defence admitted the claim of those plaintiffs 
and that the company should therefore have its costs of the 
action.

I do not construe the pleading of the company as an ad
mission that the estate is liable to those plaintiffs for the amount 
referred to, or anything mon» than a contention that they should 
not be found entitled to more than that amount. I, therefore, 
think they are entitled to costs against the company as admin
istrator of deceased. I therefore hold, following the J. /. Cast 
Threshing Co. v. Bolton, 2 A.L.R. 174, that those plaintiffs are 
entitled to a declaratory judgment that the company as such 
administrator is liable to pay them $14,327.77 and costs of suit 
in the due course of the administration of the estate of deceased.

In this action as well as in the other actions consolidated 
with it I make no order for the payment by the administrator 
of deceased of interest upon the amounts found due to the 
respective plaintiffs, thus leaving them upon an equal basis 
in so far as relates to their claims against the estate.

I also held in my former judgment that the plaintiffs the 
Shelly Quarry Company and Metals (Limited) were entitled to 
judgment against Bell & Schiesel for the amounts due them
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respectively in respect of nil materials delivered by them for 
the work. The referees have found that the amount due there
for to the Shelly Quarry Co. is $701.40 and to Metals ( Limited) 
$7,419.75. Eaeh of those companies is therefore entitled to 
judgment against that firm for the amount found due to it with 
interest from February 1, 1911. and costs of suit to be taxed 
ns if the action had been upon the guarantees alone. They are 
also entitled to a declaratory judgment against the administrator 
company similar to that directed in the case of the Canadian 
Equipment and Supply Co., including costs of suit.

In the other actions in •luded in the consolidation the referees 
have found that the following sums are due by the estate of 
deceased for materials supplied by them, viz.:—

ALTA.

8.C.
1913

Canadian
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Co.. Ltd. 

Bell and
Sell IKS EL.

The Manitoba Bridge & Iron Works I'o....................................... $8,146.33
Western Planing Mills Co................................................................. 5,703.21
The Turner Hicks Hardware Co..................................................... 152.97
A. B. Ormeby (Limited) ............................................................... 2,332.40
York k Company................................................................................. 2,927.15
.1. H. Ashdown Hardware Co............................................................. 235.66
Bone & Leblanc ................................................................................. 157.33
Union Iron Works ............................................................................. 34.21
Gorman, Clnnecy & Grindlev........................................................... 413.67

These plaintiffs also are entitled to declaratory judgments 
against the administrator company similar to that directed in 
the other eases I have mentioned for the amounts so found due 
to them with costs of suit.

It was contended on belmlf of those plaintiffs who 1 held were 
entitled to judgment against Bell & Sehiesel upon their guaran
tees that, by reason of such guarantees, they are entitled to liens 
upon the property for the amount guaranteed irrespective of 
whether anything is due by the owner to the contractor. I can
not understand upon what principle I should so hold. The claims 
upon the guarantees are claims entirely distinct from those for 
mechanics’ liens and there is nothing in the Act which authorizes 
these being treated as such. To hold that they should be so 
treated would in my view tend to defeat the object of the Act, 
as the owner would be placed in a position to defeat those entitled 
to liens by entitling others who were not entitled to liens to share 
in the fund available for distribution among lien holders.

It was also contended on behalf of the Canadian Equipment 
and Supply Co. that certain materials which had been delivered 
by it at the work, but not worked into the building before Bell 
& Sehiesel took it over from the contractor, was subject to the 
lien of the company. Sec. 5 of the Act provides that when ma
terial is brought upon the land to be used in the building it shall 
be subject to liens until worked inti» the building. An tin* ma
terials so delivered are shewn to have l»een afterwards worked
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into the building by lb-11 & Kchieael, I think it must follow tlmi 
tin- lion upon tln-m no longer exists. Some of the materials deliv 
ered for the work and used in the building were not delivered on 
the lands on whieh the hotel was ereeted. the reason being tliiit 
there was no room thereon for storing them. They were depov 
ited on ground in the immediate vicinity thereof and I am <>i 
opinion that that was in effect a delivery upon the land on which 
the hotel w t erected.

In my opinion Hell & Schiesel are entitled to their costs of 
defending the several actions against them to realize liens. Those 
defendants were bound to defend the actions in order to eseapi- 
liability, and having succeeded in their defences, I see no reason 
why they should not have their cmts. 1 have already held that 
the parties who succeeded against them upon their guaranties 
should have their costs against them as of actions upon the guar 
antics alone, but I bold that they are entitled to set-off against 
these costs any costs that may have Im-cii occasioned to them 
solely by reason of claims for liens being included in thus, 
actions.

Jh(Iffnu a! accord inyhi.

ONT.
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Statement

kelly v. McKenzie

Ontario Hu lire in a Court. I.cnnox, ./.. in Chambers. June 11. lal.'t.

1. Jury i8 I II—1ft)—Right to—lx action ok kqi itaiu.k katvhk—Ills-
CMETIOM OK TRIAL Jl'IMJK.

Whether » jury may lie hail for the trial of a ease of an ei|iiitali|>- 
nature, rest* in the discretion of the judge hearing an application to 
strike out the jury notice.

| Itr/taan v. Moffat, là O.L.R. 220. 22:1. and Hinset! v. A mi»//if* 
the Maccabees, .‘I ILMl. 714, followed. |

Motion by the plaintiff to strike out the defendant's jury 
notice.

IV. V rond foot, Kfor the plaintiff.
//. S. While, for the defendant.

Lennox, J. :—This is an action in which the remedy sought 
by the plaintiff ■ ■ have been obtained only in the Court 
of Chancery prior to the Judicature Act. The defence, in effect, 
is simply a denial of the plaintiff’s right to any part, or at all 
events the whole, of the relief claimed. The defendant claims 
to have the issues tried by a jury, and the plaintiff moves to 
have the jury notice struck out. The propriety of leaving the 
determination of this question for the trial Judge in an action 
of a common law character has been declared on many occasions, 
and the cases are collected and reviewed by the Chancellor in

1
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Stavrrt v. McXauyht (1000), 18 D.L.R. .'170. In Montyamcry ONT.
v. lîyan (1006), 12 D.L.R. 2! 17. tin* Chief .lustice of the Common s (."
Plena based his order striking out the jury notice upon the |<»|;{ 
double ground that it was a ease that “plainly ought to he tried 
without a jury”—one of investigation of accounts—and a case Kku*v
to be tried in Toronto where non-jury sittings are practically M» kknzik

continuous throughout the year; and. delivering the judgment
of a Divisional Court in Bryans v. Moffat il!H>7), V> D.L.R. ' ' J‘
220. at p. 222, the same learned Chief Justice said : '4Speaking
for myself. I think, the rule of practice laid down in Maul-
yomcry v. Ifyan, 12 D.L.R. 207. might well be extended to any
case, whether in town or country, where the case is one that,
in the opinion of the Judge before whom the motion to strike
out the jury notice comes, would Ik* tried without a jury.” It
was held that the Chancellor exercised a proper discretion in
striking out the jury notice.

On the issues that case is not distinguishable from this 
action. I think then that the order should go.

This is not a common law action, like Stavert v. Mt Xauyht. 
hut is clearly governed l».\ Bryans v. Moffat!, being a case 
which, in my opinion, ought to be tried without a jury. I do 
not know that it can be said with absolute certainty that “no 
Judge would try the issues with a jury.” but the judgment in 
t'lisihll v. Lovell (1ÎMI7), L"i D.L.R. 27!). was pronounced be
fore the promulgation of Rule 1222. I agree in the decision of 
Mr. Justice Riddell in Bissitt v. Ixniyhts of tin Man-alms, 2 
D.L.R. 714. 2 O.W.N. 1280. as to the meaning and effect of the 
Rule. Whilst it enlarges the powers of a Judge in Chambers, it 
prevents embarrassment, by vesting the ultimate decision in the 
trial Judge. I direct that the action he tried without a jury.

Costs will be costs in the cause.
( ) nh r a»-coni i n y I y.

Re PATERSON ONT

Ontario Supreme Court. I.enuox, •/. June It. IIILI.

1 WII.I.M (6 III A—7.11—4'u.xmtrivtion — Dikmtion to iontinik in
IKK KMT IN PARTS KKH llte—-VAU ATMN- INVRKAKK IN I.ANII YAM'KH.

Where 11 testator declare»! that at hit death hi* interest in a part 
nership *h«ml«l In» vhIii»‘»I and mnain in the liiisinr** fur live y«»»r*. 
the surviving partner paying interest mi such valuation, appreciations 
in value of partnership real «-state liehmg to the estate mi the «lis- 
tributimi after the live year term.

Application by the widow of James L. Paterson, deceased, 
for an order, under Con. Rule 028, determining questions aris
ing in the administration of the estate as to tin* proper con
struction of the will of the deceased.

>1.1 lenient
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ONT. G. If. Shaver, for the applicant.
N.C.
11*13

A. F. Lohb, K.C., for the executors and for Robert Pater
son (one of the executors) individually.

Re
Patehhon.

F. IV. Harcourt, K.C., Official Guardian, for the infant 
daughter of the testator.

Lennoi. J. Lennox, J. :—Mr. Lohb, in appearing for Robert Pater
son, states that matters subsequently arising may affect the 
ultimate division of the property, so far at all events as the 
widow is concerned, and he waives no rights lying outside of the 
question of the proper construction of the will, as to this client.

The following clauses occur in the will in question :—
I give devise and bequeath to my said executors and trustees 

all my property upon trust : (1) to pay my just debts; (2) to 
determine the value of my interest in the business carried on at 
the city of Toronto by Paterson Brothers and allow the amount to 
remain in said business for five years, interest to be paid thereon 
at per cent, per annum, half-yearly : (3) to divide all my
property in equal shares between ray wife Bertha Davidson 
Paterson and my daughter Jessie P. Davidson.

The surviving partner, the said Robert Paterson, is one of 
the executors and trustees, and a testamentary guardian of 
the infant beneficiary. It is not contended, as I understand it, 
that anything has taken place since the death of the testator 
to affect the rights of the infant. Certain real estate which 
belonged to the partnership has appreciated in value since the 
valuation was made, at the death of the testator.

I am asked whether the widow and daughter, the legatees 
and devisees, are entitled to share in this rise in value. Sub
ject to anything the widow, a person sui juris, may have done 
to debar herself, they certainly are. The testator did not mean 
by clause 2 that his trustees were to sell out to the surviving 
partner when they determined the value, and there was no 
obligation on the surviving partner to accept the valuation, 
or carry on the business, or pay interest. The testator merely 
meant that the surviving partner should have the right, if he 
desired it, to have the use of the testator’s share of the assets 
for five years, at a rental, and this rental was to be measured 
by interest upon a valuation to be made. Practically speaking, 
there is no reason that this valuation should not be treated as 
final so far as the stock in trade, and perhaps the other chattel 
property, is concerned. As to the real estate, the infant 
daughter is clearly entitled to one-fourth share of what it is 
worth or what it can be sold for now (at the end of the five 
years) ; and, subject to any contract or estoppel which Rolu-rt 
Paterson may be allowed to set up against his cestui que trust, 
the widow is entitled to an equal share.

Costs of all parties out of the estate.
Order accordingly.
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Re HUTCHINSON
(Decision No. 2.)

Ontario Supreme Court (Appellate Hi vision), Harrow, Maclaren, Meredith,
Magee, ami Hodginn, JJ.A. February 10, 1913.

1. Infants (§IC—11 ) —Custody—Parents rmuit tu.
Notwithstanding a widowed fat her'» prinul facie right to tin* custody 

of hia child, it will he permitted to remain with its maternal grand
parents, until the age of six years, where its welfare will thereby be 
iiest secured, the father in the meantime having reasonable access to 
the child at all times.

[He Hulchitwon, 5 I).Lit. 791. 20 O.L.R. 801, reversed ; He Hutchin
son, "20 O.L.H. 113, reinstated.]

Appeal by Robert Burvill and Adah Burvill, grandparents statement 
of the infant Adah May Hutchinson, from the order of a Divi
sional Court, 5 D.L.R. 791. 2(i O.L.K. 601, reversing the order of 
Boyd, C\, 26 O.L.K. 113, and awarding the custody of the infant 
to her father, William II. Hutchinson. The order of a Divi
sional Court, 26 O.L.K. 601, was reversed by the Court of Ap
peal (Meredith, J.A., dissenting), and the order of Boyd, C., 26 
O.L.K. 113, allowing the grandparents to retain the custody of 
the child in question, restored, with the addition of a reservation 
to the father of leave to apply again for the custody upon the 
child attaining the age of six years and the right to reasonable 
access in the meantime, it appearing that, though the father was 
entitled prima facie to the custody of the child, the welfare of 
the child would, upon the evidence, be best secured by leaving 
her for the present with her grandparents.

The appeal was allowed.

V. A. Sinclair, for the appellants. The agreement of the Argument 
4th December, 1911, entered into between the respondent and 
the appellants was valid and binding, under the provisions of 
the Infants Act, 1 Geo. V. eh. 35, secs. 3 and 4, if the Act be 
properly interpreted. See Beale’s Cardinal Rules of Legal In
terpretation, 2nd ed., pp. 261 and 302. In a number of cases it 
has been held that such agreements are not illegal, and that 
the guardianship of a father may be so modified by agreement 
or contract that the Court will not assist him in recovering pos
session of his child, but will interfere against him : lioberts v 
Hull (1681), l o k. 688, st pp 404 sad 105; Ckitkdm r. Chit- 
holm (1908), 40 S.C.R. 115; He Ferguson (1881), 8 P.R. 556;
Lyons V. Biens.'•* (1821), Jac. 245; Kversley on Domestic Rela
tions, 3rd ed., p. 513; Am. & Eng. Encyc. of Law, 2nd ed., vol.
15, p. 183. The Divisional Court erred in not holding that, 
where the respondent allowed his child to be supported and 
cared for by the appellants, the onus of establishing that it is 
in the interests of the infant that the custody should be changed
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back to the respondent, lies upon the respondent : The Child
ren’s Protection Act of Ontario, 8 Kdw. VII. eh. 59. sec. 13, 
sub-sec. 3. A great many decisions in our Courts, as well as in 
the English Courts, shew that the welfare of an infant is the 
supreme interest of the Court and the chief question to be con
sidered ; and there can be no doubt that the infant’s interests 
will be best served by leaving her in the custody of the appel
lants; she has always lived with them, and a change would be 
detrimental to a nervous child, as she is : lie Arglcs (1907), 10 
O.W R ""1 ; Hi Longaki r 1908 . 12 0 W R 1193; ft h f 
(1908), 12 o w n. 160; The Queen v. (lyngall, (18931 2 Q.H. 
232; Am. & Eng. Encyc. of Law, 2nd ed., vol. 21, p. 1037. The 
mother having made her will, by which she appoints the appel
lants guardians of the infant, under the provisions of the In
fants Act, sec. 31, sub-secs. 3, 4, and 5, they are at least .jointly 
entitled to the custody of the infant with the father; and such 
right should he given effect to, and the custody of the child left 
with them, upon such terms as the Court may consider just.

IV. jV. Tilley, for the respondent. As shewn by the last re
cital in the agreement, it was not to come into effect except “in 
the event of her” (Mrs. Hutchinson’s) “death.” Before that 
event happened, the father discovered that he had been misled 
as to the contents of the document, and he repudiated it on the 
5th Decernl>er, again on the 6th December, and again on the 
7th December, being the date of his wife’s death. He has ever 
since maintained that position. It is not a case where the parties 
have acted under an adoption agreement, and the status has 
been changed pursuant to the agreement. The child did not re
main with the Burvills by any act of Hutchinson’s under the 
agreement. It was forcibly detained against his protest. It is 
clear that such an agreement is of no effect at common law. It 
is contended that the Ontario statute 1 Geo. V. ch. 35, sec. 3, 
validates it; but the cases in Ontario and in England under a 
similar statute shew that the statute has no application to this 
agreement during the lifetime of the father; and that, even if 
the statute does apply, the agreement does not exclude the 
father from asserting his right to the custody of his child ; The 
Queen v. Bamardo (1889), 23 Q.B.D. 305; IIumphrys v. Polak, 
11901] 2 K.B. 385; lie Davie (1909), 18 O.L.R. 384; Fidelity 
Trust ('n. v. Buchner (1912), 26 O.L.R. 367; Eversley on Dom
estic Relations, 3rd ed.. pp. 95, 105, 111, 113, 183, 184. 186, 188, 
and 288. The detention of the infant by the grandparents was, 
therefore, entirely wrongful : and, in the absence of any other 
circumstances, the father is entitled to have the custody re
stored to him. The case is a simple one of a father residing with 
his wife and child in the home of his father-in-law until his wife 
dies. He then desires to leave that home and establish a separate
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homo for himself and his child, with his sister as housekeeper. 
The grandparents forcibly detain the child. It is not material in 
such a case as this to consider whether the grandparents’ home 
is better than the father can provide. The right of the father 
to the custody and control of his child is one of the most sacred 
of rights. This right is not to he interfered with on a mere 
balancing of probabilities as to where the most comfortable home 
for the child may be: In rc McGrath (Infants), [1893] 1 Ch. 
143.

Sinclair, in reply.

ONT
s. c.
I til.3

R*

Argument

February 10. 1913. IionoiNS, J.A.:—I thought during the nndgtn». j.a. 
argument that the provisions of the statute 1 Geo. V. eh. 35, sec.
3, made the agreement a present bar to the success of the father’s 
application; but, upon reflection, I doubt if this he so. The Act 
differs from the revised statute upon which it is founded in some 
respects, and in the omission of the words “at the time of 
his death.” Owing to the method adopted of revising the vari
ous statutes, we have not any enactment which forms a guide 
to the interpretation of this newly expressed section. The 
learned Chancellor has not found, as he says, any decided case 
to the effect that sub-sec. 2 includes the father. But he ex
presses the opinion that the agreement is valid in law under the 
statute 1 Geo. V. ch. 35, sec. 3. The Divisional Court holds that 
no such change in the law has been made as would disable the 
father from revoking or annulling his agreement.

It would, I think, require very clear and explicit words to 
enable the Court to construe the statute in question as entirely 
reversing the law flowing from 12 Car. II. ch. 24, sees. 8 and 9, 
on which this enactment is based (see Leach v. The King, [1912]
A.C. 305), and as enabling a father to renounce the rights and 
duties of a parent during his lifetime, and to make an agree
ment which, prior to this recent statute, was regarded as illegal 
and contrary to public policy: Roberts v. Hall, 1 O.R. 388, at 
p. 404.

The agreement in question did not, in terms, alter the ex
pectations or fortunes of the child; and, even if justified by 1 
Geo. V. ch. 35, sec. 3, as to which I express no decided opinion, 
it was immediately revoked or repudiated.

I do not sec how this Court can order or require the grand
parents to f _ nt their promise, if promise there were, to 
make the child their heir. They offer so to do; but it must,
I think, be left to the father to say whether he is willing to pay 
the price they require. If there had been a will or settlement 
made in pursuance of the agreement, the question of revoca
tion by the father would have occasioned more difficulty, and,
I think, must have been the subject of an action.

. •
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ONT.

8.C.
1913

Re
Hutohin-

Hodr'is. J.A.

The agreement is dated the 4th December, 1911 ; the writ of 
summons commencing the action for its cancellation was issued 
on the 28th December, 1911 ; and this application was begun 
on or about the 16th February, 1912. It has been contested, 
and for a year the infant has remained in the grandparents’ 
custody. She is now three and a half years old. The father 
has filed an affidavit, as directed by the Divisional Court, sworn 
on the 25th February, 1912, stating that he had rented for six 
months and furnished a house, and was ready to receive the 
child, his sister having come to reside with and keep house for 
him. What the situation is just at present is not apparent. 
No serious fault has been found with either the father or the 
grandparents, and the father is entitled prima facie to the cus
tody of the child. Were it not for the affidavit of Dr. Reid, I 
should agree with the Divisional Court that the custody should 
be changed ; but, in view of his statement as to the tempera
ment of the child and the effect upon her health,* I am unable 
to come to the conclusion reached by the Divisional Court, and 
prefer the views expressed by the learned Chancellor, so far as 
they related to the welfare of the child. See The Queen v. Gyn- 
gall, 11893] 2 Q B. 288

I think the proper disposition to make of the matter would be 
to allow the appeal without costs, and restore the judgment of 
the Chancellor, reserving leave for the father to apply when 
the child attains the age of six years for her transfer to his 
care. In the meantime the father should have the right to all 
reasonable access to the child when he so desires; this right of 
access to be settled by the Local Master if the parties cannot 
agree.

narrow, J.A. 
Meclaren, J.A. 

Magee, J.A. 
Meredith, J.A. 

(dissenting)

G arrow, M a cl a ren, and Magee, JJ.A., concurred.

Meredith, J.A. (dissenting) :—Doubtless, a father’s com
mon law rights respecting the custody and bringing up of his 
children are in these days much modified by legislation, and in-

•Extract from affidavit of Dr. John B. Reid: “That I alro know the 
infant Adah May Hutchinson, and have had occasion to aVend her, and 
know that the said child is of a nervous, excitable temperament, and that 
anything which would tend to excite said child, who is of tender years, 
would be injurious to her; that, considering the ago of the said infant, 
the fact that she has always been brought up with her grandparents, that 
they have a good, comfortable home, and are strongly attached to the said 
infant, and that she is strongly attached to them, I would consider it to 
the best interests and to the best welfare of said infant that she should 
he left with her grandparents until she is older and stronger and better 
able to stand being deprived of the love and caro which they have always 
given her, and would consider it unwise that she should be taken away 
from them and placed with her father, the said William H. Hutchinson.”



11 D.L.R.] Re Hutchinson. 831

deed by adjudication; but doubtless, too, those rights are yet ONT. 
primâ facie paramount to the rights of others, speaking gener- 
ally; though doubtless, too, the welfare of the children is having 
more and more weight, as time goes on.

These generalities do not, of course, decide this, or any N.
other, case; but they afford a good starting-point from which sov 
to aim at a right conclusion. ----

In this case, it cannot be very seriously urged that the father *^*;,Jj* 
is not entitled to the custody and bringing up of his now 
motherless child ; unless, indeed, the agreement in question, or 
the child’s welfare, prevent.

In regard to the agreement, whether it could, or could not, 
under any circumstances, be binding and irrevocable, it is not 
such an one as should be held to have deprived him of all such 
parental rights. As the evidence now stands, it must be held 
to have been made under circumstances which entitle him to 
say that it is not binding upon him in fact. It was made within 
a few days of his wife’s death ; and. according to his testimony, 
was signed by him entirely upon the misrepresentation of the 
respondents as to the nature and effect of it, and it was, very 
soon after his wife’s death, very emphatically repudiated by 
him, whilst it was yet only executory, without any consideration 
having been given for it; and even the appellants admit that 
they represented to him that the agreement made the child 
their “full heir,” which was a very material misstatement, the 
effect of which cannot he got rid of by now offering to be bound 
to do so.

In regard to the child’s welfare, two things stand in the 
respondent’s way, and in respect of each of these the judgment 
of the Divisional Court should, in my opinion, be varied.

The child is in a suitable and comfortable home: the re
spondent had no home to which to take her; an undertaking to 
procure, or an affidavit by him only that he had procured, a 
suitable house, with his sister in charge of it, is not enough : 
the order ought not to go until he has satisfied a Judge of the 
High Court, at Chambers, that he has done so.

Nor should any order go until he has also satisfied such a 
Judge that the removal of the child would not be fraught with 
any real danger to her health. As the evidence now stands, it 
would, in the opinion of the family physician ; and, as far as 
I have been ab.e to find, there is nothing to the contrary in the 
evidence. One of the learned Judges, it is true, expressed the 
opinion that no harm was likely to come; hut my mind would 
be better satisfied with the opinion of practising physicians 
after seeing the child. This point does not seem to have attracted 
attention in the Courts below; the somewhat indefinitely ex
pressed opinion of the family physician may have been over-
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ONT. looked in tin* mass of affidavits filed. There should be more
s ,. light thrown on the subjeet; though we may all agree with Lord
1913 Justiee Holmes that generally young children quickly adapt
----- themselves to changed circumstances.

Unveil- With these variations in the judgment appealed against, I 
sex. would dismiss this appeal without costs ; the costs of any further 

proceedings in the High Court would, of course, be in the disere- 
(diwentingl tlOÛ of that lOUlt.

Appeal allowed; Meredith, J.A., dissenting.

ONT. SALTER v. EVERSON.

8.0.
1913

•I lllin 18.

Ontario Hu/imne Court. Trial before Middleton, J. June 18. 1913.

1. K.xnkmkxtn i8 N R—13;—Ways — Ways not apiiktkxaxt to domin
ant kstatk—Phixkiption.

An «iwnient by prencription in it way not appurtenant nor emwntial 
•to the lienvllviiil enjoyment of it ilominant. tenement, van lie aei|tiirei| 
only by an uninterrupted u*e for the full period of twenty yearn.

Action for an injunction restraining the defendant from 
closing a lane and to establish a prescriptive right of way over 
the defendant’s lauds in the town of Osliawa.

The action was dismissed, and damages were assessed under 
the undertaking on the injunction motion.

//. II. thwart, K.C., and ./. F. Grierson, for the plaintiff.
A. It. ('lute, for the defendant.

Middleton, J. :—Malachi Quigley, who died on the 24th 
August, 1890, in his lifetime owned the whole block, and by his 
will devised to his son Samuel Quigley 30 feet of laud on Bond 
street, marked on the plan exhibit 1 as A, and to Michael Quig
ley the parcel marked as B and C on Simcoe street, and also 
gave parcels D and E to other children.

The testator also devised the central part of the block or 
yard and a lane running to Bond street to his four children as 
tenants in common, “subject to the mutual rights of user of 
the same in common hereinbefore mentioned.” This refers to the 
fact that the gift of each parcel was followed by a further devise 
of a right to use the lane and yard “in common with the owners 
and occupants from time to time of all and every other portion 
of the said lot which adjoin the said lane and yard or either 
of them together with a right of way over the said lane.”

During the life of the testator he had built stores and cot
tages round this central yard, and used the parcel marked C as 
a means of access to it. That portion of the “lane” east of
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parcel A was enclosed by fences, and had never been used as ONT. 
a means of access to the yard.

The testator contemplated by bis will a change in the mode 1913

of user—the “lane” being opened to Horn! street—and the par- ,—~
cel C, being included in the land given to Michael absolutely, 
would then cease to be used as a way. Evfrhox.

After the testator’s death, matters were allowed to remain Middleton, j. 

as they were for some years, but finally the lane was opened to 
Bond street; and, since then, it has been and still is used as a 
means of access to the yard.

Michael did not close the entrance from Simcoe street, and 
it was freely used as a mode of access to the rear of stores which 
he owned upon parcel B, and upon parcel D, to which he had 
acquired title.

The defendant, having acquired title from Michael Quigley, 
contemplated erecting a block of buildings on Simcoe street, 
covering, inter alia, parcel C, and so closing it as a means of 
access to the yard. The plaintiff, claiming title under Samuel 
Quigley, now brings this action for an injunction, claiming to 
have acquired a title by prescription to a right of way from 
the lane and yard across the strip of land in question.

Samuel Quigley, on the 11th April, 1901, conveyed the 
30-foot parcel (lot A) to one Ilincks, “together with the rights 
of way and user in the will of Malachi Quigley . . . de
scribed, and thereby devised to the party of the first part and 
his assigns.” This conveyance does not grant to Ilincks the 
title of Quigley to the yard and lane as tenant in common—but 
only his right as owner of one of the dominant tenements to the 
easements appurtenant to the 30-foot parcel, as defined by the 
will.

The right of way now claimed by the plaintiff is not appur
tenant to the parcel of which he is the owner, i.e., the 30-foot 
lot. Quigley may have been enjoying the use of the land in 
question as a means of access to the yard, and it. may be that 
the title he was acquiring under the statute would have passed 
to his grantee of the yard; but he is still owner, as one of 
several tenants in common, of the yard and lane—subject to the 
various rights and easements created by the will.

Further, the right, if any, which Quigley was acquiring, was 
a right of way to and from the yard and lane, and of which 
he was a tenant in common, and not a right of access to the 
30-foot parcel. The way is in nu sense appurtenant to it.

The evidence as to user is most unsatisfactory. No doubt, 
a great deal of traffic went over this land—most, if not all, 
being to the rear of the stores—occasionally teams and passen
gers may have gone to the rear of the cottages on the 30 feet.

53—11 D.L.H.
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ONT. No one who had any real knowledge of the facts was called to 
^7 shew any such user during the last few years. The occupants 
ig|.j of the cottages were not called—those who used the way were
---- not called—and Allen, a most estimable man, who seemed to

Sai.tkh devote much time to watching the traffic, on cross-examination 
Kvkhsox. had to admit that all he knew was, that teams drove into the

---- - yard, and that he had no knowledge whether this was on the
Middleton,j. 0f the plaintiff’s tenants or on the business of any of

the other tenants whose premises backed on this common yard.
On the evidence, I cannot find that the alleged easement 

“has been . . . enjoyed by any person claiming right there
to without interruption for the full period of twenty years” 
next before this action—as I must find before I can declare that 
there is an easement by prescription.

The easement claimed is by no means essential to the bene
ficial enjoyment of the plaintiff’s premises. The lane to Bond 
street affords an easy access to the yard at the rear of his 
houses.

For these several reasons, the action fails, and must be dis
missed with costs.

I am asked to assess damages under the undertaking on the 
injunction motion. Why any interim injunction was sought, I 
cannot understand. There wras no real inconvenience in using 
the Rond street lone pending the trial, and no object in pre
venting the erection of the buildings. The defendant would 
have gone on pending the action at his own risk. The delay 
has made the erection of the buildings more expensive, and has 
resulted in loss of rent. While anxious not to award too much, 
I cannot see how to cut the amount claimed down to less than 
$300.

Action dismissed.
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Memoranda of less important Cases disposed of in superior and appellate Courts 

without written opinions or upon short memorandum decisions and of 
selected Cases decided by local or district Judges.

Masters and Referees.

ROBINSON v. GRAND TRUNK PACIFIC R CO.

(Decision No. 2.)

Manitoba Court of Appeal. Ilmrrll. C.J.M., Richards, Perdue, Cameron, 
and Rapport, JJ.A. Map 14. lt>13.

I If (thin non v. Grand Trunk Pacific It. Co., 11 D.L.R. (17. n filmed.] 
Jury (§ I B 1—10)—Statutory Eight — Joinder of Several 

Causes of Action.] —Appeal from decision of Curran, J.
If. L. Deacon, for plaintiff.
R. M. Dennistoun, K.C., and A. Hutchcon, for defendants.

The Court dismissed the appeal without calling on respon
dent’s counsel.

NICHOLAS v. CREIGHTON.

Xora Scotia Supreme Court. Trial before Russell, ./. Map 20. 1013.

Sheriff (§1—1)—Liability for Taking Excessive Fees — 
Penalty.]

C. IV. Lane, for plaintiff.
D. F. Matheson, K.C., for defendant.

Russell, J. :—This is an action for a penalty of $40 against 
the sheriff for taking excessive fees. The plaintiff had been 
arrested under an order out of the County Court for his arrest 
for a debt due another party. The sheriff was informed by the 
solicitor in the cause what the amount of the casts would be 
and this amount was paid by the plaintiff to the sheriff, where
upon plaintiff was released. It seems that the amount de
manded and so paid for costs was excessive, although the bill 
of costs has been taxed by the County Court Judge. The 
sheriff has received, on his own account, $3.80 in all. when, as 
the defendant contends, he should have received forty cents 
less than this amount. The excess consists of a charge for an 
affidavit (40 cents) which was not made, or, if made, was not 
required.

MAN.

C. A. 
1913

N. S.

S.C.
1913
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I am of opinion that the sheriff cannot be held liable in a 
penal action for any excess in the amount of fees collected for 
the solicitor in the cause or for other officials which he col
lected in good faith and under the instructions of the solicitor. 
As to the 40 cents of excess in his own fees I do not think I 
should hold him liable for the penalty when the claim is .so 
arguable, to say the least, that it has been allowed by the 
County Court Judge. In other words, if the amount was re
ceived by him in the bond fide and not wholly unreasonable be
lief that he was entitled to it I do not think it was intended that 
the penalty would be imposed.

The claim sued for apart from the penalty is below the 
jurisdiction of the Court and must therefore be dismissed, but 
inasmuch as the amount collected was in excess of the amounts 
properly chargeable and this has been admitted by the de
fendant to the extent of five dollars or more and also for the 
reason that I think the amount actually received by the sheriff 
to his own use although taxed by the learned Judge of the 
County Court was not legally chargeable and was in excess of 
the fees to which he was legally entitled to the amount of 40 
cents, I dismiss the claim without costs.

Action dismissed.

LAYCOCK v. SPEERS.

Saskatchnran Supreme Court, I'arker, Monter in Chambers. June 211. 1913.

Continuance and adjournment (§ II—5)—Motion to Post
pone Trial.]—Motion by defendant for an order to postpone 
the trial, in an action for libel.

E. li. Jonah, for defendant.
W. M. Gactz, for plaintiff.
Parker, M.C. :—This is an action for libel which was set 

down by the plaintiff for the non-jury sittings of the Court at 
Saskatoon on May 16, 1913, which in fact did not commence 
until June 10th. The defendant served a notice of motion, re
turnable on June l()th, the day of the opening of the sittings, 
for an order adjourning the case to the jury sittings of the 
Court on September 23rd. The sittings opening June 10th ter
minated June 20th without this case having been reached, and 
this case, together with all others not reached, w'erc adjourned 
to the next non-jury sittings. The defendant now moves to have 
the trial postponed to the next jury sittings on September 23rd.

Section 50 of the Judicature Act provides that in actions for 
libel the issues of fact shall be tried, heard and determined by 
a Judge with a jury,
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if either party to the action demands a jury and files with the local re
gistrar and leaves with the other party or his solicitor at least fifteen 
days before the trial a notice to that effect.

Rule 230 is to the g»me effect. The day fixed for trial was 
June 10th, but no jury notice was tiled or served until June 
19th, the defendant giving as his reason for delay the fact that 
a settlement of the action was pending.

In the case of Tonslcy v. Hcfftr, 19 Q.B.D. 158, the major
ity of the Court held that the ion for a jury must he
made within the time limited by the rules, even where the notice 
of trial was in effect “countermanded by consent for the pur
pose of an attempt at settlement.” This motion mast there
fore be dismissed with costs in the cause to the plaintiff. The 
defendant will have to avail himself of sec. 51 of the Judicature 
Act, which provides that notwithstanding sec. 50 the presiding 
Judge at the trial may, in his discretion direct that the issues 
of fact shall be tried by a jury.

SASK.

8.C.
191.3

NATIONAL TRUST CO. v. BRANTFORD STREET R. CO. ONT.
Ontario Supreme Court t Appellate Division), Muloek, C.J.Ex., Hut dell, 

Sutherland, and heiteh, JJ. May 28, 191.3.
\Xational Trust Co. v. Brantford Street It. Co., 4 D.L.R. 301, reversed 

without opinion.]
Mortgage (§ VI B—7(i)—Ilcmcdy for Breach of Covenant— 

Receivership.] — Appeal by the plaintiffs from the judg
ment of Kelly, J., National Trust Co. v. Brantford Street R. Co.,
4 D.L.R. 301, 3 O.W.N. 1615.

J. A. Paterson, K.C., for the plaintiffs.
S. C. Smoke, K.C., for the defendants.

8.C.
1913

The Court set aside the judgment dismissing the action, and 
directed a new trial. Costs of the former trial and of this appeal 
to be in the discretion of the Judge at the new trial.

McConnell v Winnipeg electric r. co. MAN.
Manitoba Kiny’s Bench. Patterson, K.C.. Itcfcrrr. February 10. 191,3.

Jury (§IC—25)—Loss or Waiver of Right—Placing Case 
on Non-jury Trial List.]—Motion by plaintiff under the King’s 
Bench Act, R.S.M. 1902, eh. 40, sec. 59, sub-sec. (ft), for an 
order for a jury trial. That sub-section enacts in effect that all 
actions, etc., ns to which no other provision is made shall be 
tried by a Judge without a jury “unless otherwise ordered by 
a Judge.”

K. R.
1913

5764
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Prior to the implication, the applicant had set the case down 
for trial without a jury, but not being ready to proceed when 
the ease* was called it had been struck off the non-jury trial list.

,/. F. Davidson, for plaintiff.
It. D. Guy, for defendants.
Patterson, Referee:—1 am of opinion that the plaintiff has 

chosen his forum and cannot now succeed in his application for 
a jury trial. The motion is dismissed with costs.

GRAHAM ISLAND COLLIERIES CO. v. McLEOD.
Hritixli Columbia 8upm.in Court. Trial before Clement, J. June fl. 1013.

Corporations and companies (§ V B 1—176)—Capital Stock 
—Subscription—Allotment.]—Trial of action brought by an in
corporated company upon an agreement to purchase ten shares 
in same and to pay the balance over and above the cash pay
ment in two instalments, to mature six and twelve months after 
allotment. The company had passed a resolution, following de
fendant’s application for the shares, that he be allotted the 
number applied for, but no certificate of stock had been issued 
in his name.

J. IV. DcR. Farris, for plaintiff.
J. A. Machines, for defendant.

Clement, J. :—Notwithstanding Mr. MacTnnes’ very clear 
argument put before me in writing, I am still of opinion that 
the “allotment” from which the defendant’s liability is fixed 
is the resolution of October 12, 1910. That is tin mpletion of 
the contract; the ad idem stage; the “complete dînent” re
ferred to in the cases is the company’s performance of the con
tract and their obligation in that regard has never been re
pudiated so that the contract is still existing and enforceable. 
Vpon the company issuing and delivering to the defendant 
$10,000 of shares in the company, the defendant must pay the 
balance unpaid with interest at 5 per cent, from the due date or 
dates. The defendant must also pay the costs of the action and 
counterclaim.

HOLT v. BROOKS.

/iritiah Columbia Court of Appeal, ManUtnahl, C.J.A., Irving, Martin, 
amt (lalliker. JJ.A. April 23. 1013.

Estoppel (§ II1K—135)—By Receiving Benefits.]—Appeal 
by defendant from judgment at the trial in the plaintiff’s 
favour.
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The appeal was dismissed. BC-
IV. P. Grant, and IV. P. Dockcrill, for appellant (defend- c. A. 

ant). MM3
J. II. Scnklcr, K.C., for respondent (plaintiff).

Macdonald, C.J. A. :—Unfortunately the defendant preclud
ed himself from taking the course which he is now taking in this 
action. If he had refused to take the horses hack and allowed 
the plaintiff to pursue whatever legal remedy wai open to 
him, in all probability the Judge below would have refused to 
give the relief he did give ; but probably would have given dam
ages for breach of the warranty, if there was a breach. I think 
the appeal must be dismissed.

Irving, and Galliiier, JJ.A., agreed.
Martin, J.A. :—1 agree, on the law of the cases as referred 

to by learned counsel it is impossible for him to maintain this 
appeal.

Appeal dismissed.

HERBERT v. VIVIAN. MAN.
( Decision No. 2.) q a

Manitoba Court of Appeal. Hoirell, C.J. 1/., Richard*. Perdue, Cameron. 1013
and Happait. JJ.A. June 10. 11113.

[ Herbert v. Virian, 8 I).Lit. 340, nfllnnctl.]

Brokers (§ II B 1—12)—Compensation—What Constitutes 
“Ready, Willing and Able**—Failure by Lessee to Consummate 
Sale of Unexpired Lease.]—Appeal from decision of Metcalfe,
J., reported, 8 D.L R. 340, 22 W.L.R. liTn.

II. M. Ilanmsson, for defendant.
C. P. Wilson, K.C., and IV. C. Hamilton, for plaint ill's.

The Court dismissed the appeal without calling on respon
dent’s counsel.

ERICCSON v. MARLATT. B. C.
Itritish Columbia Court of Appeal. Macdonald. C.J.A., Inditg, and n~~7*

tiatliher. JJ.A. Mint 12. 1913. A*
1013

Appeal (§ VIIM 3—f>7.r>)—As to Evidence—Findings on 
Trial Without a Jury.]—Appeal by the plaintiff from the trial 
«Judge’s findings of fact in the defendant’s favour on a trial 
without a jury.
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B C. The appeal was dismissed.
C. A. »V. S. Taylor, K.C., for appellant (plaintiff).
1»I3 II. W. Hannington, for respondent (defendant).

Macdonald, C.J.A. :—I would dismiss the appeal. The 
learned trial Judge had the witnesses before him, heard tin- 
positive evidence of the defendant and his witnesses, which led 
him to the conclusion that the defendant’s story was true. As 
against that he had certain coincidences, certain matters which 
were calculated perhaps to raise a suspicion of the bond fides of 
the sale. It seems to me a perfectly clear ease so far as this 
Court is concerned. We ought not to interfere with the learned 
trial Judge’s findings.

Irving, J.A.:—In the view I take, the appeal must be dis
missed. In reaching that conclusion I have before me this idea 
of the duty of the Court of Appeal; in considering appeals on 
questions of fact from the finding of a Judge, it is our duty to 
rehear the case, reconsidering the materials before the Judge 
with such other materials, if any, as this Court may decide to 
admit. In considering those appeals this Court must make up 
its own mind, not disregarding the judgment appealed from but 
carefully weighing and considering it, and not shrinking from 
overruling it if, after a full consideration, we come to the eon- 
el iLsiou the Court was wrong.

So far as this ease has proceeded before us I am satisfied 
the Court below was right. The evidence of Mariait, so far as 
it has l>een recited to us, is, in my opinion, the evidence of an 
honest man, I see no reason to doubt from anything we have 
heard, the correctness of the judgment appealed from.

Oalmher, J.A. :—I agree in dismissing the appeal.
Appeal dismissed.

man. bool v. ROBINSON.
ç ^ (Decision No. 8.)

1913 Manitoba Court of Appeal, Howell, CJ.it., Richards, Perdue, Cameron.
and Haggart. JJ.A. June 9, 1913.

[Pool V. Robinson, 7 ILL.lt, 337, affirmed.]

Vendor and purchaser (§ I E—28)—Purchaser's Default- 
Crop Payment Plan—Sale by Mortgagee on Default of Vendor.\ 
—Appeal from decision of Macdonald, J., reported, 7 D.L.R. 
337, 22 W.L.R. 244>.

J. It. Coyne, for defendant (appellant).
II. F. Maulson, for plaintiff (respondent).

The Court dismissed the appeal without calling on respon 
dent’s counsel.
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P1CKELS v. LANE.
' ora Scotia Supreme Court. Trial before Itusscll, J. June 18, 1913.

Libel and slander (§ II B—20)—Charging Theft or Misap
ply) priât ion.]

I). F. Mathrson, K.C., for plaintiff.
C. IV. Lane, for defendant.

Bussell, J. :—The defendant is sued for a libel contained in 
a friendly letter written with reference to her father in which 
she used the following expression :—

When father had his eyes ami ears open William stole from him right 
and left.

William is the plaintiff. lie was not proved to have stolen 
from his father right and left, but it was proved that he had 
received money for which he should have accounted at once to 
his father, and he retained it for his own purposes until his 
father discovered that he had received it and was on the point 
of issuing process for the plaintiff’s arrest.

The defendant has therefore well nigh proved her plea of 
justification, and, although it was not contended that the occa
sion was privileged, the facts of the case come quite near to the 
conditions which would have justified such a plea. The case is 
very like that of Harnett v. Vysc, 5 Ex.D. 307, save that there 
was no jury in this case to muddle the matter with an impro
per verdict.

There will Ik? judgment for the plaintiff for five dollars and 
there will be no costs for the reason that the libel has been 
justified in part and on the grounds which led to this result in 
Harnett v. Vysc, supra.

SCOBIE v. WALLACE.

Ontario Supreme Court (Appellate Dirinion), Mulock, C.J.ËX., Clutc,
Ititl(Iell, Sutherland, and l.eiteh, ,/./. May *29, 1913.

Fraud and deceit (§ IV—16)—Knowledge of Falsity—Sale 
of Land.]—Appeal by the defendant from the judgment of 
Lennox, J., Scobie v. Wallace, 4 O.W.N. 881.

O. F. Henderson, K.C., for the appellant.
A. K. Fripp, KjC., for the plaintiff.

The judgment of the Court was delivered by Clute, J.:— 
The action is brought to cancel an agreement dated the 24th 
July, 1912, between the defendant, a real estate agent of Ottawa, 
and the plaintiff, a farmer, whereby the plaintiff agreed to pur
chase certain lots near the city of Kcgina, Saskatchewan, for
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$3,675, upon which was paid, at the time of signing the agree
ment, $1,225; the balance payable in six and twelve months.

The trial Judge finds that the plaintiff was induced to sign 
the agreement in question by representations and statements 
made to him by the defendant’s agent, Michael Bergin: (a) that 
the lots he was purchasing were “inside lots in the city of Re
gina;” (b) that they were within one mile and a half of the city 
post-office; (c) that the city was actually built up as far out as 
these lots; (d) that Bergin had recently visited Regina, and could 
be depended upon to give reliable information; (e) that the 
plaintiff entered into this agreement relying upon the truth 
of these representations, as the agent knew; and (f) that they 
were false and were knowingly and fraudulently made.

The question at issue is purely one of fact. A perusal of the 
evidence satisfies me that it amply supports the findings of the 
trial Judge; and there is no reason, so far as I can see, for this 
Court to interfere.

The appeal should he dismissed with costs.

Appeal dismissed.

BRUCE v. NATIONAL TRUST CO.

Ontario Supreme Court. J. S. Cartwright, Jf.C. May 31, 1013.

Mechanics' Liens (§ VIII—62)—Enforcement—Statement 
of Claim Filed without Affidavit—Setting aside—Vacating Re
gister of TAen and Certificate of Lis Pendens.)—In a proceeding 
under the Mechanics’ Lien Act, the statement of claim was filed 
on the 1st February, but without any affidavit attached. The 
defendant moved to set aside the statement of claim. It ap
peared that the statement of claim was filed on the very last day 
permissible. It was said on the argument that the plaintiff 
was out of reach of his solicitor at the time, and it was suggested 
that sec. 10 of the present Act, 10 Edw. VII. ch. 60. might lie 
applied. The Master said that this was confined in its terms 
to secs. 17 and 18; and. while it was held in Crerar v. Canadian 
Pacific It. Co. (1908), 5 O.L.R. 383, that the necessary affidavit 
might be made by the solicitor as agent (as might well have been 
done in this case), it would be judicial legislation to say that no 
affidavit was necessary. The nature of the procedure under this 
Act was considered in Canada Sand Lime Brick Co. v. Ottawa>/ 
(1007), 10 O.W.R. 686. 788, and Canada Sand Lime and Brick 
Co. v. Poole (1007), 10 O.W.R. 1041. The statement of claim 
must be set aside and the registry of the lien and certificate of 
lis pendens vacated with costs. Happily in this ease there was no 
danger of the plaintiff failing to recover in another proceeding 
anything he might he found entitled to from the defendants. S. 
G. Crowell, for the defendants. ('. M. Garvey, for the plaintiff.
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SEGUIN v. TOWN OF HAWKESBURY.

Ontario Supreme Court, Britton, ./. June 7, 101.1.

Highways (§ V C—263)—*Closing of Street — Work Pose 
by Ha il way Company Hawn's of Dominion Hail way 
Board — Illegal Act — Injury to Neighbouring Land- 
owners—Damages—Cos/s.]—Four actions brought respectively 
by Arsène Seguin, Raoul Seguin, Joseph Seguin, anil Albert 
Treaud, against the Corporation of the Town of Hawkesbury, 
tried together at L’Orignal, without a jury. The plaintiffs were 
land-owners in the town, their lands being on or near St. David 
street, and not far from the right of way of the Canadian 
Northern Quebec Railway Company. The defendants’ council, 
on the 27th September, 1011, passed a by-law for closing a por
tion of St. David street. That by-law was (plashed by the order 
of a Divisional Court : Re Seguin and Village of Hawkesbury 
(1012), ante 521. The order gave the defendants the option of 
providing for compensation to the applicant, the now plaintiff, 
Arsène Seguin, or of having the by-law quashed ; but the de
fendants did nothing. After the passing of the by-law, and be
fore it was quashed, the railway company closed the street for its 
whole width at the place of crossing. These actions were com
menced on the 8th March, 1013, and were brought under sees. 
468 and 620 of the Consolidated Municipal Act, 1003, to recover 
damages for the injury to the plaintiffs by the closing of the 
street. Britton, J., found that all that was done was with the 
consent and aid of the defendants; and the defendants were liable 
to the plaintiffs for anything in connection with the closing of 
the street by the railway company with the consent Oif the 
defendants. In the learned Judge’s opinion, the Dominion Rail
way Board has no authority to close any street, within a muni
cipality. Closing must be by the municipality, and in the man
ner prescribed by the Municipal Act. The learned Judge also 
found as a fact that the case was not one of a “deviation,” as 
contended for by the defendants, which might bring it within the 
jurisdiction of the Board. Accordingly, the plaintiffs were held 
entitled to recover damages by reason of the defendants being 
wrong-doers, the work being an unauthorised and illegal work, 
and also to damages for any injury caused by the work which 
would have been caused had the work been authorised. The 
plaintiff Arsène’s damages were assessed at $250; the plaintiff 
Joseph’s, at $100; the plaintiff Raoul’s, at $75; and the plaintiff 
Treaud’s, at $75. Judgment accordingly with County Court 
costs and without any set-off of costs; costs of the trial to be as of 
one action. A. Lemieux. K.C., for the plaintiffs. H. W. Lawlor 
and George Macdonald, for the defendants.
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ONT. MOODY v. KETTLE.

D. C. First Division Court, Miihllcncr, Ontario, Juihje Macbeth. Mai/ 30, lu I ; 
It] i

Brokers ( § Il B—12)—Agent’s Commission on Salt of Land 
—Introduction of Purchaser by Agent—Purchase from Print i 
pal of a Different Property from that which Agent Employai 
to Sell.]—Action by an estate agent for commission.

G. S. Gibbons, for the plaintiff.
T. It. Luscombc, for the defendant, cited Cronk v. Car mat, 

(1011), 2 O.W.N. 1027 (D.C.), as to the necessity for a con
tractual relationship.

::
Jr dob Macbeth :—The defendant agreed to pay a com

mission to the plaintiff (who Ls a real estate broker) if the plain 
tiff sold for the defendant a coal-yard on Maitland street owned 
and occupied by the defendant.

The plaintiff introduced one Mathews as a prospective pur
chaser of this coal-yard : hut, after examining the property in the 
defendant’s company, Mathews declined to buy it. The defen
dant then offered to sell a smaller yard on Hill street, which had 
been leased to a tenant, but was then vacant. I have already 
found as a fact that the defendant did not at any time engage 
the plaintiff to sell the Hill street yard.

About six weeks afterwards, Mathews, in partnership with the 
former tenant of the defendant, took from the defendant a lease 
of the Hill street yard, with an option of purchase, and in Janu
ary, 1913, bought the property for $1,925.

The plaintiff sues for a commission on the purchase-money 
of the Hill street yard.

It seems to he a complete answer to his claim to shew that he 
was not at any time employed to sell the Hill street yard.

Starr Son <k Co. v. Loyal Electric Co., 30 S.C.R. 384, is some
what like the present case. There the plaintiffs, who were agents 
for the sale of electrical machinery, having in view a prospective 
customer for an electric light plant, were authorised by the de
fendants to offer a certain specifically described plant for $4,500; 
the customer refused to buy this plant, but subsequently pur
chased from the defendant a much smaller plant for $1,800. It 
was held that the plaintiffs were not entitled to a commission on 
the sale of the smaller plant. Mr. Justice Sedge wick, at p. 38(5, 
says: “The right of the appellant company to a commission de
pended solely upon whether they had sold the specific machine 
described in the telegram,” i.e., the plant priced at $4,500.
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RUNDLE ». TRUSTS AND GUARANTEE CO.

Ontario Supreme Court, ./. S. Curtiriiolit. K.C., Master in Chambers.
June 10, 1013.

Discovery and inspection (§ 1—2)—Documents — Bitter 
Affidavit — Identification—Issue as to Release—Account — 
Relevancy of Documents.]—This notion was brought to set aside 
ft release given by the plaintiff, C. A. Rundle, to the defendants, 
ns administrators of his mother’s estate, and to reopen the ac
counts, which on the 22iul December, 1909, were passed in the 
Surrogate Court, in his absence, on the strength of a letter which 
he was induced to sign after it lind been prepared by the de
fendants. In this he was made to say that he had carefully ex
amined the accounts, and was quite satisfied with them, and did 
not desire the defendants to produce vouchers on the audit. 
The plaintiff objected to the affidavit on production made by 
an officer of the defendants, and moved for a further and better 
affidavit, on the ground, first, that the mention of the documents 
in the second part of the first schedule was too vague ami indefin
ite, and in no way complied with the principle affirmed in 
Swaisland v. Grand Trunk R. Co., 5 D.L.K. 750, 3 O.W.N. 960, 
at p. 962.

In the affidavit these documents were said to be: “statements, 
estate vouchers, receipts for pass-books, cheques, submitted to 
C. A. Rundle through the Waterhurv National Hank, when re
lease executed by him; letters, vouchers, books, documents re
ferring to and connected with the administration of the estate 
of Lily Bundle.” The Master said that this was clearly insuf
ficient, as it did not identify the documents in any way. As 
set out in paragraph 5 of the affidavit on production, the 
refusal to produce these documents was based on the fact that 
they all related to the administration of the estate of the plain
tiff’s mother and of his own, and that the defendants had 
passed their accounts before the Surrogate Court, and secured 
their discharge as administrators, and had duly accounted 
to the plaintiff for the balance found to be in the hands of the 
defendants by the orders of the Surrogate Court, and had re
ceived from him the full release set out in the pleadings. The 
Master said that this was substantially an assertion that these 
documents were not relevant to the issue to be tried, and wore 
to be produced only after the plaintiff had established his right 
to have the release set aside, and to he allowed to attack the 
orders of the Surrogate Court, assuming that he could do so 
in this action. In cases such as Adams v. Fisher, 3 M. & C. 
526, where the plaintiff has to establish his right to an account, 
only what is relevant to that issue will he ordered to be pro
duced. See, too, Sheppard Vublishinej Co. v. Harkins, 8 O.L.R.
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632. But, where the existence of a fiduciary relationship is ad
mitted, and “where it does not clearly appear that the docu
ments mentioned are immaterial to the question to be decided at 
the trial, production will be ordered :’’ Bray on Discovery, p. 
32. So far as appeared in the present case, no examination of 
the accounts had been made by the cestui que trust or any one 
on his behalf. Two reasons for full discovery at once given by 
Bray, p. 28, might be found applicable to the present action. 
By the 7th paragraph of the statement of claim the plaintiff 
alleged negligence of the defendants in respect of the personal 
belongings and household goods of the deceased: as to this 
issue, production would certainly be relevant, as well as to the 
negligence and improvidence in management of the estate al
leged in paragraphs 10 and 12 especially. A further affidavit 
should be filed in accordance with the above. Costs of the 
motion to be costs to the plaintiff in the cause. W. E. Raney, 
K.C., for the plaintiff. Casey Wood, for the defendants.

FINLAYSON v. OBRIEN.
Ontai io Supreme Court, Hi it Ion, ,/. June 10, 1013.

Action (§ I B—5)—Premature—Sub-contract for Railway 
Construction Work—Terms of Contract—Inclusion of Terms of 
Principal Contract—Partnership—Authority of Partner—A< 
quiescence—Withholding of Percentage of Price—Premat un 
Action—Costs.]—Action for money alleged to be due to 
the plaintiff upon a contract between the plaintiff and 
the defendants for work on the construction of the 
National Transcontinental Railway. In the year 1908. 
the defendants had a contract with the Transcontinental 
Railway Commission for the construction of a large section 
of the railway east of Superior Junction; and the plaintiff en
tered into a sub-contract with the defendants for the doing of a 
part of the work. The amount sued for was $18,216.44 with in
terest from the 1st August, 1911. There was no contract in writ
ing between the plaintiff and defendants. A written contract, 
dated the 1st October, 1908, purporting to be between the defend
ants and Finlay son and Barry, was signed by Barry as the plain
tiff’s partner; and the defendants said that this contract was, 
in its terms, the contract verbally made with them by the plain
tiff; and was finally accepted by the plaintiff ; and, even if not, 
was binding upon him, having been signed by his partner. Brit
ton, J., upon conflicting evidence, concludes that the real con
tract between the plaintiff and defendants was, except as to
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prices and some minor matters not in dispute, the same as the 
contract between the defendants and the Transcontinental Rail
way Commission ; that the contract signed by Barry was binding 
on the plaintiff ; apart from acquiescence, that contract was prac
tically, and in all respects material in this action, the same as 
the verbal contract entered into; by the terms of that con
tract, the plaintiff was bound by the terms of the contract between 
the defendants and the Commission ; and, by the latter, the 
time for payment of the amount claimed in this action, the 
ten per cent, drawback of the sum payable to the plaintiff for 
his work, had not arrived when this action was begun. Action 
dismissed as premature, but without prejudice to any future 
action, if necessary, upon the defendants being paid or settled 
with by the Commission, or upon new' or other facts and circum
stances. Dismissal of action to be without costs. J. A. Ritchie, 
for the plaintiff. J. II. Moss, K.C., and J. Lorn McDaugall, for 
the defendants.

Rc EMPIRE ACCIDENT AND SURETY CO.
FAILL’S CASE.

Ontario Supreme Court (Appellate Division), Clute, Riddell, Sutherland, 
a ml /.( itch, JJ. June 11. 1918.

[lie Empire Accident and Surety Co., Faill'e case, 10 I).Ml. 7S‘2, 
affirmed on terms.]

Corporations and companies (§ V F1—236)—Liability of 
shareholders—Esc mption—On us. ]

Appeal by Alexander Fa ill from the order of Meredith, C.J.
C. P., in lie Empire Accident and Surety Co., VailVs case, 10
D. L.R. 782, 4 O.W.N. 926.

R. E. II. Cassrls, for the appellant.
J. 0. Dromyole, for the liquidator, the respondent.
Tiie Court dismissed the appeal with costs; adding, how

ever, a clause to the order to the effect that the appellant should 
be at liberty to apply to the liquidator to have the dividends on 
the appellant’s shares credited on the shares in respect of 
which he was held liable, and that in that regard the order was 
not to prejudice the appellant.

PARSONS v. FRANCIS.

Riitish Columbia Court of Appeal, Maolonald, C.J.A., Irving, Martin and 
(ialliher, JJ.A., April 17, 1913.

Witnesses (§ V—65)—Fees—Conduct mom y—X on-pay
ment, effect of.]

E. M. N. Woods, for appellant (defendant).
Sir Chas. II. Tupper, for respondent (plaintiff).
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Macdonald, C.J.A. :—We are all of opinion that the proper 
conduct money was not paid or tendered. Of course that being 
so, the judgment must be set aside, and the defendant is en
titled to have it set aside as of right.

That, of course, affects the question of costs ; and it seems 
to me it is a case where, if we had jurisdiction to deal with the 
costs against the event, in view of what took place between the 
solicitors, I should be disposed to give no costs, but it seems 
to me the costs must by statute follow the event.

The rule as to good cause has been restored. I should he dis
posed if we could do it to refuse costs under the circumstances, 
but I am only speaking for myself.

Irving, J.A. :—I agree.

Martin, J.A., took no part.

Galliiier, J.A. :—I agree, and have only one word to add 
in cast* it may be misunderstood—that in view of my question as 
to the manner in which par. 8 is drawn there didn’t seem to me to 
lie direct evidence as to residence; but as that is not materially 
contradicted, I have come to the conclusion that the proper 
conduct money was not paid.

Macdonald, C.J.A. :—The judgment will be set aside and 
the appeal allowed with costs.

Appeal allowed.

BERLIN LION BREWERY CO. v. LAWLESS.

Ontario Nupnine Court, J. N. Cartirright, K.C., Matter in Chambera.
June 11, 11113.

Judgment ( § I F 1—16)—Summary Liquidated Demand 
—Rule 603—Balance on Promissory Notes—Suggested Defence 
—Unconditional Leave.]—On the 15th November, 1912, the de
fendants gave the plaintiffs a mortgage on lands in the city of 
Ottawa for $6,000, payable two years afterdate. At the same time 
they gave two promissory notes for $3,000 each, payable three 
months afterdate. The real indebtedness had not at that time 
been ascertained. These notes had admittedly not been paid. The 
plaintiffs sued upon the notes, and moved for summary judg
ment, under Rule 603, for an alleged balance of not quite 
$5,000. The defendant J. A. Lawless made an affidavit that, 
when he and his wife, the co-defendant, gave the mortgage and 
notes, it was agreed that the notes were given at the plaintiffs’ 
request so that they could be used with the bank ; but that they 
were only for the plaintiffs’ accommodation, and were to be
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renewed during the currency of the mortgage. It did not ap
pear whether these notes were given at or after the execution of 
the mortgage. The defendant J. A. Lawless was not cross-ex
amined on his affidavit. The president of the plaintiff company 
was cross-examined on his affidavit in support of the motion. 
He refused to admit the defendants’ contention that the mort
gage was the real security. He said, however, that he went to 
Ottawa, where the defendants were apparently residing at 
the time, and threatened action. He went to Ottawa speci
ally for the purpose of getting “the matter straightened out.” 
When the defendant suggested a mortgage, the president said 
that it was “quite satisfactory,” and that “we took the notes 
and made use of them.” The Master said that, in view of these 
admissions and the affidavit of the defendant J. A. Lawless, 
the motion could not succeed. The doctrine of merger might 
apply—as the defendants were joint mortgagors, and the notes 
apparently were several only; the case might be ruled by Wegg 
Prosser v. Evans, [1805] 1 Q.B. 108. See Bromm’s Common 
Law, 10th ed. (Odgcrs), p. 669, and cases there cited. How
ever this might be decided, it seemed clear that this was not a 
case for summary judgment. Motion dismissed; costs in the 
cause. See Smyth v. Handel, 4 O.W.N. 425, 408. The second 
decision was affirmed on appeal on the 20th December, 1012, 
by Middleton, J. W. II. Gregory, for the plaintiffs. Il I. 
Macdonald, for the defendants.

smyth v. McClellan.

Ontario Supreme Court, Ilritton, «/. June 12, 1913.

Trover (§ II—25)—Liability—Effect of Recovery—Con
version—Damages—Lien.]—Action for the recovery of a saw
mill and machinery and appurtenances belonging to the 
plaintiff, which the defendants took and retained pos
session of, against the will of the plaintiff, during negoti
ations for a sale to the defendants at the price of $1,400, 
The learned Judge finds that the defendants had no authority 
for taking posesssion. Judgment for the plaintiff for $1,400 
and interest from the 18th December, 1911, and a declaration 
that the existing lien upon the property is valid until pay
ment in full, and that the plaintiff Is entitled to the property 
until the judgment is fully satisfied. The money in Court is 
to be paid out to the plaintiff in part satisfaction of the judg
ment. The defendants to pay the plaintiff’s costs on the High 
Court scale. H. McKay, K.C., for the plaintiff. J. W. Mahon, 
for the defendants.

54 -11 D.L.R.
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GOOD v. NEPISIQUIT LUMBER CO.

Xeir Hums nick Supreme Court. Barker, C.J., Landry, White, Ilarry, and 
McKvoien, JJ. September 22, 1912.

Corporations and Companies (§ VI D—337)—Winding-up 
Order—Effect on Lien Claim of a Non-creditor.]—Appeal by 
Herman Good and others from the judgment of McLeod, J., dis
allowing a claim for work and labour as a lien under the Wood
men ’s Lien Act, N.B., on the winding-up of the lumber com
pany, Good v. Ncpisiquit Lumber Co., 10 E.L.R. 252.

IV. B. Wallace, K.C., and J. P. Byrne, for appellants.
if. G. Teed, K.C., for the liquidator.
F. B. Taylor, for the Bank of Montreal, a creditor in the 

winding-up.

The Court held that persons entitled to liens for work and 
labour performed for contractors with the timber owners in 
cutting and getting out logs in lumbering operations, and who 
are therefore not “creditors” of the company which owns the 
timber, are not barred from tiling liens against the timber and 
taking proceedings for the enforcement of such liens under the 
Woodmen’s Lien Act, C.S.X.B. 1903, eh. 148, by the making of 
a winding-up order in respect of the owning company under 
the provisions of the Winding-up Act, R.S.C. 190f>, ch. 144, al
though the winding-up order precedes the filing of the lieu: 
Be Lundy Granite Co., L.R. 6 Ch. 462 ; Be Begent United Ser
vice Stores, 8 Ch.D. 616, referred to.

ROCKWELL v. PARSONS.

A’cip Brunsicick Supreme Court, Landry, J., at the Carlclon Circuit.
October 17. IMS.

Executors and Administrators (§ I—6)—Statutory Notice 
to Executor to Apply for Probate—Penalty on Default.]—Trial 
at the Oarleton Circuit sitting of an action brought against an 
executor to recover the penalty of $20 per month for failure to 
apply for probate within thirty days after written notice from a 
creditor, by virtue of the statute, C.S.X.B. 1903, ch. 118, sec. 26.

L. E. Young, for plaintiff.
F. B. Carvell, for defendants.
Landry, J. :—If the action is barred by the two years’ limi

tation, the recoverable portion of the forfeiture would start from 
October 1, 1908, two years previous to the commencing of tIn
action. and run till October 20, 1!M>9, the day of th<> tiling of 
the will. I do not think I can apportion the forfeiture for a 
period less than a month: hence, I will find just one year at
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$20 a month, namely, $240. Though I do not find, as 1 do not N.B. 
believe it necessary, the exact amount due the plaintiff as a s 
creditor to the estate, I, exercising the equitable jurisdiction as u>|;J 
given by sub-sec. 2 of sec. 18 of the Judicature Act (N.B.) 
allow her $25 verdict. I relieve defendants against all penalties 
and forfeitures, on the terms that a verdict of twenty-five dol
lars he entered for the plaintiff with her costs to be taxed ac
cording to County Court costs, and that such amount of twenty- 
five dollars and costs he paid her by defendants, as compensa
tion, expenses and damages.

Judgment for plaintiff.

THOMSON v. NELSON. g ç

Biilish Columbia Supreme Court. Tiinl before Murphy, J. April 1. lilt:!. ?T"v"

Sale (§ IV—91)—Bulk sales of goods by trader — Statu- 1913 
tory requirements.]—Trial of an action against one Nelson for 
the price of goods sold and delivered and against him and his 
co-defendant the Nelson Tent and Awning Manufacturing Co.,
Limited, to which his business had been transferred to declare 
such transfer void against his creditors for non-compliance with 
the Sale of Goods in Bulk Act, R.S.B.C. 1911, eh. 204.

M. A. Macdonald, for plaintiff.
L. St. J. Steadman, for defendants.

Mvrpiiv, J. :—There will be judgment against Nelson for the 
amount claimed, and on the other hand there is a declaration 
that the sale is fraudulent and void and an injunction granted 
in the terms of the Bulk Sales Act. The question of damages 
is reserved for further argument and leave to speak to the order.
General cost of the action to the plaintiff and set-off against that 
any cost incurred owing to the raising of the novation claim.

Judgment for plaintiff.

L’EVENEMENT PUBLISHING CO. (defendant, appellant) v. LETOUR
NEAU (plaintiff, respondent».

Quebrr Court of King's Itrurh. Archambeault, C..Ï., ha vergue. Cross, 
flcrvais. ami Tessier (ail hoc), ./,/. December 23, 1012.

Libel and Slander (§ II K 1—50)—Liability — Qualified 
Privilege to the Press—Condition Necessary to Invoke.]—Ap
peal from the judgment of McCorkill, J., in the Superior Court.

The majority of the Court held that a journalist sued in 
libel by reason of articles or writings published by him, seeking
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to escape liability on the plea of the qualified privilege enjoyed 
'by the press under English law (defence of justification and 
fair comment), can only do so by establishing the truth of the 
imputations, the good .faith and honesty of his comments, and 
the seasonableness of the publication in the public interest.

Appellate Courts will reduce the amount of an assessment 
for damages, resulting from a quasi-offence, only when it is so 
excessive as to be repugnant to the understanding of a reason
able person.

The judgment below in favour of plaintiff was affirmed.
Lavergne, J., dissented as to the facts.

'Cross, J.. dissented as to the amount of damages, favouring 
a reduction of same.

GREIG v. CITY OF MERRITT.
Yale County Court, liritish Columbia, Judyc Sica neon. Hay 15, 1913.

Automobiles (§ II—100)—Operating without license—De
fect in highway.]—Trial of action for damages for injuries to 
a motor ear alleged to have been caused by the car striking an 
obstruction, a water-pipe, lying in Nicola road in the city of 
Merritt on December 20, li)12.

A. D. Macintyre, for the plaintiff.
.1/. L. Grimmctt and J. A. Maughan, for defendant.

Judge Swanson:—The plaintiff, who is an experienced 
motorist, was driving his motor car, a new six-cylinder, high- 
power De XVinton No. 6, along the trunk road leading from 
Merritt to Coutlee. The road was in good condition, being 
slightly rutted and with a little mud on it. The plaintiff’s car 
was lighted with powerful electric headlights, throwing a wide 
band of light across the road, and some 75 or 80 feet ahead of 
the ear. The plaintiff is a resident of Merritt, and familiar with 
its roads. The municipal corporation had been laying iron pipes 
along Nicola road preparatory to installing a water supply sys
tem for the city. The water-pipes were unloaded a few days 
previously by a teamster, being thrown off his rig in the usual 
way to the side of the road, some of them to a distance of three 
feet from the travelled or metalled portion of the road. The 
water-pipe in question, which the plaintiff says his left hind 
wheel struck, was 18 to 22 inches from the metalled portion of 
tin1 roadway, which was some nine feet in width and in good 
condition. The plaintiff says that after crossing the Nicola 
bridge he threw out his clutch and put on his brake, as there 
is a drop going down the approach to the bridge, and that he
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was going at only 7, 8 or 9 miles an hour when he struck the 
water-pipe, which lay diagonally to the roadway as shewn on 
sketch exhibit 1. The tire, a very large firestone non-skid tire, 
costing $119.50, he claims was gashed by the impact with the 
pipe, cutting through the inner tube, the metal rim of the left 
hind wheel striking the end of the pipe, and making a dint in 
it about one-half inch deep running back about four inches, 
leaving a bright shiny surface on pipe the size of a twenty-five- 
<cnt piece, and upending the pipe as the car passed over it. The 
pipe in question is twenty feet long, diameter six inches, about 
one-eighth of an inch in thickness, weighing about 180 pounds. 
The plaintiff's car was not registered and licensed as required 
by the Motor Vehicles Act, R.S.B.C. 1911, eh. 169, sec. 9. lie 
says he did apply for a license for this car for 1912, a circum
stance which is not borne out by the superintendent’s letter, 
exhibit 2, and which 1 do not think is reasonable as he had only 
received the car on December 24, just seven days before the 
license would expire, even if it were possible to obtain the license 
at once. As the application in writing for a license has to be 
forwarded to the superintendent of police at Victoria, who has 
to issue the license, it would be just about possible to have the 
license issued at the same time as it would by effluxion of time 
expire. At any rate plaintiff had no license for the car at the 
time of the accident, nor do I believe his statement that he 
endeavoured to procure a license for the year 1912.

Section 9 of the Motor Vehicles Act says:—
No person shall hu\e, drive or use a motor on or along any highway, 

unless such motor has been registered and licensed pursuant to this Act, etc.

It is claimed by the counsel for the municipality that as the 
plaintiff had no license for the car at the time of the accident 
the plaintiff was running his ear in contravention of the statute, 
in other words that he was making an unlawful use of the high
way, and that he cannot recover for any injury to his car aris
ing from any defect in the highway. At the trial I was inclined 
to think that this did not disentitle the plaintiff to recover, as 
the statute should be very explicit to take away a person’s com
mon law right of passing and repassing along the King's high
way. But on further eonsideration I must hold that the objec
tion is fatal to the plaintiff’s action.

Does this section make the use of the highway under the 
circumstances an unlawful one!

It is to be noted that the prohibition is against the use of 
the motor which is not registered and licensed. The object of 
the statute is to place motors on a different footing from that 
of ordinary vehicles. The point is a new one as far as I have 
been able to investigate the matter. “The Court is bound in the 
administration of the law to consider every act to be unlawful,
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which the law luis prohibited to Ik* done’*: Cannon \\ It rice, 3 
». & Aid. 179. Host, J.; Hensinj v. Itiynold, 5 ». & Aid. 335. It 
is true that a statute may impute a penalty for a special and 
limited purpose only as for the protection of the revenue with
out intending any further prohibition. 1 do not think, how
ever, that the sole or indeed the principal reason in the statute 
for requiring registration and licensing of motors is to secure 
revenue. There is. I think, a peculiar significance in the fact 
that the motor must be registered. To secure registration under 
see. 11 the applicant must sign an application form which con
tains full particulars as to the make of the ear, and as to the 
garage or place where the ear is kept, with the name in full of 
the owner, the applicant. When a license is issued, see. 25 of 
the Act requires that the motor shall have attached at the back 
the numlier of the license, the figures being four inches in height 
and in a conspicuous place at the back. And now by
a more stringent provision of the amending Act of 1913 a spe
cially designed number plate must be displayed on the front and 
one at the back of the car. The object of such provisions is 
clearly for the lienefit of the public. In the event of the law 
being violated the ofl'eiuler can be readily identified by the num- 
ber on his car ami brought to justice. The motor ear whilst not 
an outlaw on the highway is yet without doubt a very danger
ous machine unless under very careful control. The statute, 
containing as it does some drastic provisions affecting one’s com
mon law rights and especially so in the matter of the burden 
of proof, is clearly framed with an eye to the protection of the 
public, and the question of revenue is I think merely incidental 
in the Act. Such u provision as see. 9 is therefore on a very 
different footing from such a provision as see. 8 of the Trades 
Licenses Act, which prohibits one from engaging in certain 
trades or occupations without .? taken out a license under 
penalty for such an offence. To succeed in such an action as this 
for damages against a municipality the person using the high
way must be lawfully using it. See Digger’s Municipal Manual 

, p. 833. Sir Win. Ritchie, C.J., in Town of Cortland v. 
Griffith (a case in which the plaintiff failed), 11 Can. S.C.R. 
333 at 338, says : “It is quite clear from this that tin* plaintiff 
was not walking or passing along the street nor in the language 
of the second count travelling thereon, nor in the language of 
the third count lawfully using the street in the way streets arc 
provided to lie kept in repair, namely, for the passing to and 
fro of citizens and subjects.” It has liecn held that if cattle 
are not allowed by law to run at large upon the highway the 
owner < recover damages for injuries to them caused by a 
defect in the ", * the reason that the cuttle arc not lawfully
upon the highway. See Judge Denton’s treatise on ““ 
Negligence respecting Highways,” p. 45.
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Falconbridge, J., held in Itickctts v. Village of Markdale,
31 O.R. 180, Hint a child using a highway merely for the pur- ÔTc!
pose of play is putting it to an improper use, and cannot recover 1913

for injuries while so using it due to obstructions on the highway.
This decision was reversed by the Divisional Court, 31 O.R. 010. 
Chancellor Boyd at p. 015 says:—

In the mutters foregoing there may lie regulations or there may ho 
restrietions according to local requirements, hut the permission to he on 
the streets is assumed unless the particular by-law prohibits. 80 ns to 
children: a child who is found tagging or wandering about at lute hours 
in any street may he taken in charge by the constable: ch. 239, sec. 7.
And children are not to le in the streets at night fall if the municipality 
enacts the curfew hell by-law. So it is recognized that children are in 
the habit of riding behind waggons, etc., and that they amuse themselves 
by coasting or tohoganning oil the streets. I deduce the conclusion that 
children may play on the highways when there is no prohibitory local law, 
and where their presence is not prejudicial to the ordinary user of the 
street for traffle and passage.

The inference from the learned Chancellor's words is that 
if there were a curfew-hell by-law in force in the municipality 
in question, and if the child was playing on the highway during 
the prohibited hours when it was injured there would have been 
no cause of action against the municipality, as under such cir
cumstances the child would he making an unlawful use of the 
highway. I think this is the principle which 1 must apply in 
dealing with see. 9 in question. See also Harrison v. l)nk< of 
liulland, 62 L.J.tj.B. 117, where the Court of Appeal held the 
plaintiff a trespasser on the highway and accordingly disentitled 
to recover from the defendant. Similarly there is no right to 
race on the highway, and one doing so is making an unlawful 
use of the highway and cannot recover for injuries incurred 
through defects in the highway. See lialshury’s Laws of Kng- 
latid, vol. 16, par. 16, and foot-notes ; Dovaston v. Payne, Smith's 
Leading Cases (11th ed.), vol. 2, p. 160.

The question of non-feasance does not I think arise here.
If the municipality is liable at all it is for misfeasance in plac
ing the water-pipe in the position it was in at the time of the 
accident. But under the circumstances I am unable to say that 
the municipality is guilty of misfeasance. The obstruction was 
not on the metalled or travelled portion of the road, but from 
18 to 22 inches away from it. In Tait v. Nciv Wcstminshr, IS 
W.L.R. 470, Judge I Ioway held the municipality liable for 
injuries to the plaintiff's car through collision with a water-pipe 
which projected a foot at least into the travelled portion of 
the highway. In the case at her the travelled |>ortion of th • 
highway was in good repair and there was no occasion for the 
plaintiff to leave it. The evidence shews that the | iff after9
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crossing the bridge “straddled the ruts,” as it was put, having 
his left hand wheels some 18 or 20 inches off the travelled way, 
and went in a straight line from the bridge, and hit the pipe. 
The curve in the road 1 find to be 15 or more feet beyond the 
place of accident. However, 1 do not think the plaint ill* was 
obliged by law to keep strictly on the travelled way, the ordinary 
route of travel, as the “public right extends over the whole 
width of the highway and not merely over the via trita 
Smith's Leading Cases, vol. 2, p. 166. Crompton, J., in R. v. 
U. A*. Eh civic Telegraph Co. (1862), 31 L.J.M.C. 166, approves 
of the direction to the jury of the trial Judge, Martin, B.:—

The publie ure entitled to the use of the entire of it us u highway 
(between fences) and are not confined to the part which may l>o metalled 
or kept in order for the more convenient use of carriages and foot pas 
Mongers: Bcveu on Negligence, 3rd ed., pp. 35tl-7.

The plaintiff had powerful electric headlights which lie says 
threw a band of light 75 or 80 feet in front of his ear. 1 must 
draw the inference from the evidence that he saw the pipes 
strewn along the side of the highway, or should have seen them, 
including the pipe in question, if he had been keeping a proper 
lookout. The defendant municipality in placing the pipes along 
the roadway was doing a lawful thing, and doing it, 1 think, in 
a reasonably careful manner. I do not find as a fact any negli
gence in tin* municipality. In determining whether a highway 
is in repair it is necessary to take into account the nature of 
the country, the character of its mads, the care usually exer
cised by municipalities in reference to such roads, the season of 
the year, the nature and extent of travel, the place of the acci
dent and the manner and nature of the accident: Harrison, C.J., 
in Castor v. Tp. of I'xbridye (1876), 39 U.C.R. 113 at 122. See 
also similar observations by Armour, C.J., in Foley v. Tp. of 
East Flamborough (1898), 29 O.lt. 139 at 141. The road in 
question is practically a country road running between Merritt 
and Coutlee. It is in an outlying portion of Merritt and only 
a fair amount of travel passes over it, being in quite a different 
category from that of a road in a populous city. Under the 
circumstances 1 think the road in question was kept in a proper 
and reasonable state of repair. The municipality is not an 
insurer against accidents upon its highways. Its duty is dis
charged by making its streets reasonably safe.

Truflic ou tho highway cannot bo conducted without exposing those 
whom* persons ami property are near it to some inevitable risk, and those 
who go upon the highway may well be held to do so subject to their taking 
upon themselves the risk of injury from that inevitable danger: Blackburn. 
J., in Utlchrr v. H .«/«ou/* (ISIMI), L.R. 1 Kx. -«!.'> at 286.

As to obstructions on highways some of which have been held 
to make municipalities res|>onsible and others not, see Denton, 
Municipal Negligence, pp. 76 to 82.
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I find ils a fact ( which 1 think is a reasonable and proper B-C. 
inference from the evidence) that tin* plaintiff was guilty of 
contributory negligence in driving his car at an excessive rate 
of speed. There was no one present at tin* time of the accident 
except the plaintiff. He says he was going ait from seven to nine 
miles an hour. I am unable to accept that testimony as con
clusive of the rate of speed as 1 am fully of the opinion that if 
he were going at that slow speed, with his powerful lights he 
must have seen the pipe in due time, and would be easily able 
to avoid it if he were exercising reasonable care. The extra
ordinary nature of the accident, especially the injury to the 
pipe, seems to me entirely incompatible with such evidence. I do 
not think that such a serious dint in the water-pipe, which was 
described by one of the witnesses, Mr. (.Jordon, as if it had been 
hit with a sledge, could have been made by the car hitting it 
and passing over it at such a slow speed as alleged hv the plain
tiff. I think the nature of the injury to the tire and to the 
water-pipe, and the fact that the pipe was upended and went 
down with a ringing sound, as described by the plaintiff, are 
only compatible with the inference, which I draw from these 
facts, that the car was being driven at an excessive rate of 
speed. The speed at which a vehicle is being driven is material 
to the question of liability : lialshury, vol. 21, p. 413. Apart 
therefore from the consideration of the effect of the non-com
pliance with see. !) of the Motor Vehicles Act in my opinion the 
plaintiff has contributed to his own injury and has accordingly 
lost his right of action.

There will he judgment for the defendant municipality, dis
missing the plaintiff's action with costs.

Judgment for defendants.

IMPETT v. IVES.
y ale County Court. British Columbia, Judyv Swanson. May 17, 1913.

Brokers ( § 11 B—12)—Ihal estate agents—Sufficiency of 
services.]—Action to recover $325 commission on the sale of a 
fruit farm at Penticton by plaintiff for defendant.

Clayton, for plaintiff.
Tunbridge, for defendant.

Ji'imje Swanson :—I find that it was in consequence of the 
efforts put forth by the plaintiff through himself and his go- 
between Docker that Perrier was brought into the relationship 
with defendant of purchaser and vendor. In the view 1 take 
of it the plaintiff succeeded in finding a purchaser for the
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defendant’s orchard at substantially the price defendant set 
upon it. a price or valuation at any rate which he finally ac
cepted. It can make no difference, it seems to me, as far as the 
plaintiff’s position is concerned whether the defendant got 
money or money’s worth for his orchard. If defendant accepted 
in lieu of cash for his orchard, horses or cattle or an automobile 
or a conveyance of some of Ferrier’s real property, it would 
make no difference to the plaintiff. The* defendant would be 
getting what he at least considered money’s worth. The plain
tiff in the view I take of the matter found a purchaser for the 
orchard, defendant took advantage of the undoubtedly valuable 
services of the plaintiff, the plaintiff through Docker was the 
effective cause (causa causans) of bringing about the relation
ship of vendor and purchaser between defendant and Fcrrier, 
and the plaintiff is in all fairness entitled to his commission. 
The many cases on the subject are dealt with exhaustively in the 
reports of llaffner v. Crundy, 4 D.L.R. 529, and annotations; 
Singer v. Russell, 1 D.L.R. 646; Travis v. Coates, 5 D.L.R. 807, 
27 O.L.R. 63; Smith v. Rarjf, 8 D.L.R. 996, 27 O.L.R. 276.

The expression “find a purchaser” is not, 1 think, to be con
strued in the very technical language of real property law, but 
in the plain ordinary colloquial sense as understood by ordinary 
men of a Hairs.

Bramwell, L.J., in Wilkinson v. Alston, 48 L.J.Q.R. 733 at 
734, in dealing with the expression “if you can find me a pur
chaser” says the expression may lie explained as meaning “if 
you can introduce a purchaser to myself or can introduce a 
purchaser to the premises or call the premises to the notice of 
a purchaser.”

The agent will be entitled to his commission provided the 
transaction in respect of which he claims is, in its nature and 
terms, substantially that which he was employed to bring about.

In Rimnur v. Knowles (1874), 30 L.T. 496, the defendant 
had instructed the plaintiff to sell an estate and agreed to give 
him £50 if he obtained a purchaser at £2.000. Afterwards the 
defendant raised his price to £3,000, and the plaintiff intro
duced to him a builder who in bis evidence said, referring to 
himself and the defendant, “We agreed then that I purchased 
tin- lands.” In the result the builder took a lease for 999 years 
at a rent of £150 a year with an option to purchase the land for 
£3,000 at any time during twenty years from date of lease. On 
appeal the plaintiff was entitled to his commission. Coekburn, 
C.J., said:—

1 proceed on this ground thut the facts of this ease practically con 
stituted » purchase. . . . Although the plaintiff «lid not get a purchaser 
for the defendant in the strict legal sense, he «li«l so. I think, in what may 
Ik* calleil the onlinary acceptation of the \vor«l. I think the arrangement 
was e<|uivalent to a purchase.
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Similarly Mr. Justice Quain said. “The plaintiff to my mind 
substantially found a purchaser for the defendant.” and Mr. 
Justice Archibald said, “No doubt the plaintiff' was bound to 
find substantially a purchaser, and I think that he did sub
stantially perform his agreement.”

I think that the plaintiff has substantially performed his 
agreement in the case at bar. Ferrier in his evidence says that 
as a result of his being shown over the place by Docker he 
effected the exchange of his property with defendant. A real 
estate agent. Mr. Kay, who had lieen employed by the defendant 
in the previous year, shewed Ferrier over the orchard in the 
summer of 1911, but no deal was made in consequence of that. 
In delivering the opinion of the Court in Robins v. ID es, 19 
O.W.R. 277. Mr. Justice Middleton says. “A fisherman who 
actually lands the fish is entitled to it, even though it was first 
allured by the bait of another.”

The defendant’s counsel claims that the plaintiff, not having 
taken out a trades license to carry on business as a real estate 
agent pursuant to the local by-law, cannot recover at law for 
his service even although otherwise entitled. I cannot give effect 
to such a contention. The provisions in the by-law are identical 
with sec. 8 of the Trades Licenses Act under which no one can 
carry on certain trades or occupations without having first taken 
out a license subject to a penalty for non-compliance. The 
object of such a statute or of such a local by-law looking at it 
as a whole is clearly I think for the collection of local revenue. 
Indeed if it were not so it would probably contravene sub-sec. 2 
of sec, 91 of the British North America Act, “the regulation of 
trade and commerce” being exclusively assigned to the Federal 
Parliament. The only result 1 think of non-compliance with 
such a provision is to subject the offender to the penalty set 
forth in the section. I have dealt with this subject in a judg
ment 1 have just given in Grcig v. City of Merritt, 11 D.L.K. 852, 
and wish also to refer to the judgment of Mr. Justice Buckley 
in Victorian Daylcsford Syndicate v. Dott (1905), 74 L.J.Cli. 
679. The Court of Appeal in Bonnard v. Dott (1906). 75 L.J. 
Ch. 446, approved of Mr. Justice Buckley’s ruling in tin* above 
case. I refer also to the case of Sadler v. Whiteman (1910), 79 
L.J.K.B. 786. A similar ruling was given by Chief Justice 
Hunter in Fleishman v. Cameron (Revelstoke Spring Assizes, 
1902), a case in which I was counsel for the defendant.

In my opinion the plaintiff' should have judgment for the 
usual commission, which is five per cent.

I will accept the valuation placed on the property taken by 
defendant in exchange from Ferrier at $6,000 and give judg
ment for the plaintiff for $900 and costs.

There will be a stay of execution for thirty days.

Judgment for plaintiff.
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B.C. WOODHOUSE et al. v. FOXWELL.

C.C.
1913

Victoria County Court, Britinh Columbia, Judge P. J. Lampman.
March 28, 1913.

Contracts (§ I E 5—106)—Statute of Frauds—Sufficiency 
of memorandum—Fame of purchaser not indicated in deposit 
receipt.J—On October 2, 1012. the defendant accepted a deposit 
of $50 upon the sale of a lot from the Imperial Realty Co. as 
agents for a purchaser not named, and gave the following de- 
posit receipt:—

Wood until October l($th. October 2nd, 1912.
“C. H. F.”

Received from Imperial Realty Co. Fifty Dollars.

C. li. S. Phelan, for defendant, submitted that the memo
randum was insufficient within the Statute of Frauds in that 
the purchaser was not named and inference could not be drawn, 
lie cited Fathom v. Cal well, 16 B.C.R. 201. In Andrews v. 
('atari, 28 Can. S.C.R. .">88, the contract was made complete by 
subsequent correspondence.

E. L. Tad, for plaintiff's, submitted the purchaser’s name 
was not necessary: Filhy v. Ilounsell, 65 L.J.Ch. 852.

Judge Lampman:—! think it is settled in British Columbia 
that the memorandum sued on is not a sufficient memorandum 
within the Statute of Frauds. Sec Fathom v. Cal well, 16 B.C.R. 
201. The action is dismissed.

MAN. ATLAS ELEVATOR CO. v. MANITOBA COMMISSION CO.

a a.
1913

Manitoba Court of Appeal. Howell, CJ.M., Perdue, and Cameron, JJ.A.
April 23, 1913.

Trial (§ I D—15)—Assessment of damages only—Fight to 
appear by counsel—Judgment pro confessa.j—Appeal by de
fendant from a judgment of the County Court of Winnipeg 
upon tile assessment of damages in which the defendant com
pany were refused the right to appear and participate in the 
enquiry on the ground that it had not tiled a dispute note under 
the County Court Act (Man.).

The Court op Appeal held that the defendant company was 
entitled to appear on the assessment of damages although it had 
not taken any proceedings to dispute the plaintiff's claim and 
had not filed a “dispute note.” The judgment fixing the dam
ages at a hearing at which defendant company appeared but 
was not allowed to take part was set aside.
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GRAY v. GRAND TRUNK PACIFIC BRANCH LINES COMPANY.
Sa*kalchncan Supreme Court. Trial before Johnstone. ./. April lfl. 1013.

Damages (§ III L—230)—Eminent domain — HaiUrays — 
Bight of waif through farm—Measure of damages—Tests.)— 
Trial of an action for damages for the taking possession of lands 
belonging to the plaintiff, for railway purposes.

G. E. Taylor, for the plaintiff.
A. Benson, for the defendant.

Johnstone, J. :—The plaintiff is the owner, subject to a 
mortgage, of the south-west quarter of section fifteen, township 
twenty, range two, west of the third meridian, in the Province 
of Saskatchewan.

In the month of August of the year 1911, or tlierea‘ s, the 
defendants, requiring a strip of land for right-of-way through 
the plaintiff's lands for the line of railway then under construc
tion by the defendants, entered upon the plaintiff's said lands 
and constructed their railway through said lands, under, and in 
accordance with the provisions of the Railway Act.

The defendants, for the purposes of such line of railway, 
took possession of six acres and eighteen-hundredths of an acre 
of the said quarter section. The plaintiff and the defendants 
having been unable to agree upon the amount of compensation 
to which the plaintiff was entitled, the plaintiff sued, claiming 
from the defendants as follows : To severance of farm by the 
line of railway, $2,000: To seven acres of land at $50 per acre, 
$350 ; and to a crop of flax destroyed in the taking of the said 
acres and in the construction of the line, $400.

The plaintiff, at the trial, abandoned the last item, namely, 
$400 for crop of flax, and the only questions in dispute were 
as to the damage of the remainder of the lands over and above 
that portion taken by the company and the price of the land per 
acre taken by the company.

The company paid into Court with their defence, $293.25, 
which sum they alleged was sufficient to satisfy the plaintiff’s 
claim.

The result of the evidence given on behalf of both parties 
to this cause is to satisfy me that forty-five dollars per acre for 
the right-of-way would he a reasonable sum to award the plain
tiff for his land. The preponderance of evidence was in favour 
of the plaintiff, that the plaintiff should be awarded remuner
ation by way of damages through the depreciation of the farm 
for farming purposes, because of the running of the said right- 
of-way through the quarter section, considering the manner in 
which the line ran through the quarter. This compensation 
was placed by farmers, practical men, at from five to ten dollars

7
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per acre. Due I $ union, a witness called by the defence, a very 
fair witness it appeared to me, and a witness whose lauds had 
been also taken by the company for their right-of-way and for 
which he was compensated $45 an acre, thought that five dollars 
an acre should be allowed the plaintiff on the whole quarter in 
addition to $45 an acre for right-of-way as compensation for 
depreciation in value of his quarter other than that land taken 
by the company and these sums 1 award the plaintiff, that is: 
$45 an acre for six and eighteen-hundredths acres, $278.10; 
To depreciation in value at five dollars an acre on one hundred 
and fifty-three and eightv-two one-hundredths acres, $796.10; 
in all, $1,074.20.

There will, therefore be judgment for the plaintiff for 
$1,074.20 with costs. Doth sums to lie paid into Court after 
taxation of the costs, and to remain there pending the transfer 
of the right-of-way by the plaintiff to the defendants, clear of 
all incumbrances. Either party to be at liberty to move for 
further order on notice should it become necessary.

Judgment for the plaintiff.

ST. CLAIR v. STAIR.

Ontario Supreme Co art. ./. R. Cartirriqht, K.C.. Matter in Chambers.
Jane 0, 1913.

Discovery and inspection (§1—1 )—Better Affidavit on 
Production — ('laini of Privilege for Certain Reports — 
Xcccssihi for Identification — Documents Obtained for In
formation of Solicitor — “Solely.”]—Motion by the plain
tiff for a better affidavit on production from the defend
ants the “Jack Canuck” Company. For the facts of this case, 
see 4 O.W.N. 645. The affidavit attacked claimed privilege for 
“a quantity of reports fastened together, numbered 1 to 77 in- 
elusive, initialled by the defendant.” These were said to be privi
leged as “being reports and communications obtained for the 
information of solicitors and counsel and for the purpose of 
obtaining advice thereon with a view to litigation between the 
plaintiff and the said defendants.” It was objected: (1) that 
the dates of these reports and the names of the authors should 
be given ; and (2) that the claim of privilege was defective, be
cause it did not state that these reports were obtained solely 
for the purposes of the pending action. The cases relied on in 
support of the motion were Swaisland v. Grand Trunk R.W. 
Co., 3 O.W.N. 960. 5 D.L.R. 750, on both branches, and Jones v. 
Great ('< nlral PAY. Co., [1910] A.C. 4, on the second. The Mas
ter said that in cases such as Collins v. London General Omnibus
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Co. (1893), 68 L.T.R. 831, uo doubt, the word “solely” was 
necessary, in view of the previous judgment in the similar case 
of Cook v. North Metropolitan U.W. Co., 6 Times L.R. 22. But 
this qualification was not of universal application, though it might 
be as well to use it in every case as a matter of precaution and 
for greater security. As at present advised, the Master did 
not deem it necessary to express any opinion on this point, be
cause the motion seemed entitled to prevail on the first ground. 
The affidavit should comply with what was said in Swaisland v. 
Grand Trunk It. Co., 5 D.L.R. 750, at 753: “Moreover, it is es
sential that the documents should be so clearly identified that, if 
it turns out that the affidavit on production is untrue, there will 
be no difficulty in securing a conviction for perjury.” It would 
seem necessary, therefore, to give the date of each report and 
the name of the person making it; for, “where the name is a 
material fact, it must be disclosed, and it is no answer that in 
giving the information the party may disclose the names of his 
witnesses:” Bray’s Digest of Discovery (1910), 2nd ed., 35, cit
ing Marriott v. Chamberlain, 17 Q.B.D. 154. So, too, Odgers on 
Pleading, 7th ed. 184, citing in addition (with other cases) 
Milbank v. Milbank, [1900] 1 Ch. 376. A further and better 
affidavit must, therefore, be made, within a week, as above 
directed. In this the claim of privilege could also be amended 
by adding “solely,” if the deponent thought it wise to do so, 
and could so declare, in view of what might appear when the 
reports were dated. The affidavit on production of the Hol
land Detective Bureau, made a defendant in this action, men
tioned: “Reports made at various times between the 20th Nov
ember and the 27th December. 1912, by the Bureau to James 
R. Rogers.” These were probably the reports mentioned in the 
affidavit made by Mr. Rogers, as an officer of the defendant 
company. This action was begun only on the 27th December, 
1912, though the libel action was begun earlier. The plaintiff 
was entitled to the costs of this motion in any event. W. E. 
Raney, K.C., for the plaintiff. A. R. Hassard, for the de
fendant. company.

SHEARDOWN v. GOOD.

Ontario Supreme Court (Appellate Division), Mutock, CJ.Ex., Clutc, 
Sutherland, and Leitch, JJ. June 14, 1913.

\Sheardoim v. flood, 11 P.'L.Tt. 318, conniderril.]

Judgment f § VII—270)—"Relief against — lie-hearing — 
Motion to vary, denied, when.]—'Motion by the plaintiff to vary

ONT.

S.C.
1913
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the judgment of the Court, Sheardou'n v. Good, 11 D.L.R. 318, 
4 O.W.N. 1344.

The motion was denied.

C. IV. Plaxtoii, for the plaintiff.
L. V. MeBrady, K.C., for the defendant.

The Covkt referred the motion to Sutherland, J., in Cham
bers.

Sutherland, J. (after hearing counsel) :—Upon a careful 
consideration of the matter, I am unable to see that the judg
ment should contain any direction to the effect that the #100 
paid to the real estate agent, by the purchaser, should be re
paid by the defendant to the plaintiff. I have spoken to the 
other members of the Court, who agree also in this disposition 
of the matter, and of the costs as already made.

Motion refused.

m
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Wrongful removal of corpse from burial lot—Punitive damages— 

When awarded ........................................................................ 577

DEATH—
Fatal Accidents Act—Elements of damage .....................................  316
Right of action—Step-children—Apportionment.............................. 97
Right of action—Workmen’s compensation....................................... 97
Who may maintain action—Apportioning claimants’ loss............ 97

DEDICATION—
Highways—Acts of patentee .................................................................  Ill
Highways—Maintenance of gates—Effect ......................................... Ill
Public highways—Acts constituting dedication ............................. Ill

DEEDS—
Estate or interest created—Want of expression “his heirs”— 

Mortgage .........................................................................................  539

DEFAMATION—
See Libel and Slander.

DEPOSITIONS—
Of party to action involving fraud—Shewing sufficient to justify 

taking .............................................................................................. 764

DESCENT AND DISTRIBUTION—
Widow—Election to take land subject to mortgage—Effect............818

DISCOVERY AND INSPECTION—
Better affidavit on production—Claim of privilege for certain re

ports—Necessity for identification .............................................  862
Documents—Better affidavit—Identification—Issue as to release

—Account—Relevancy of documents ......................................... 845
Failure of company’s officer to attend examination—Irregularity

in process ......................................................................................... 812

DIVORCE AND REPARATION—
Action for alimony—Separation—Unproved infidelity charges ... 100 

DRAINS AND SEWERS—
Private drains—Highway repair—Interference................................ 1

DUTIES—
Action to recover unpaid—Returned change—Effect of rule of 

customs house prohibiting making of change for more than
fifty cents ........................................................................................  681

Customs—Crown information to recover duties ............................  149
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EASEMENTS—
Flooding lands—Dam—Tightening—Increased user—Prescription. 461 
Right-of-way as appurtenant—Highway between dominant and

servient estates—Terminus a quo ..............................................  483
Ways—Ways not appurtenant to dominant estate—Prescription.. 832

ELECTIONS—
Alberta Municipal Act—Disputed votes—Duty of returning officer 354
Alberta Municipal Act—Forms—Modification ................................. 353
Contests—Pleadings—Quo warranto—Charging bribery................. 08
Contested municipal elections—Trial procedure............................... 68
Disputed ballots—Power of Court of enquiry ................................. 363
Disputed votes—Duty of returning officer......................................... 353
Nominations—Regularity—“Not less than sixteen days’’ means

“clear days,” when ...................................................................... 389
Quo warranto-—Naming witnesses in notice of motion...................  68
Quo warranto—Relator, qualification of............................................. 68

EMINENT DOMAIN—
Compensation—Consequential injuries by railway construction—

Severed parcel ................................................................................ 458
Compensation—Railway taking possession—Date of depositing

plan, effect ..................................................................................... 458
Railway company—Plans and profile—Vacating for delay........... 147
Rights and remedies of owners—Widening street—Consequential

injuries ............................................................................................ 529

EMPLOYER’S LIABILITY—
See Master and Servant.

EQUITABLE MORTGAGE—
See Mortgage.

EQUITY—
Equity principles—Mutuality—Real estate agent's commission—

Default in purchase price.......................................   228

ESTOPPEL—
Acquiescence—(Modi lient ion of terms.................................................. 116
Agency—Estoppel to deny—Scope of—Clothing agent with full

indicia of authority........................................................................ 681
By laches or acquiescence .................................................................... 272
By receiving benefits ............................................................................ 838
By receiving payments—Contract to convey—Default by pur

chaser—Condonation .................................................................... 279
By relation of parties—Tenant’s estoppel under lease, duration.. 584
Option to purchase lands—Modification—Forfeiture—Waiver.... 157 
To deny validity of instrument — Pinning together incomplete

memoranda—Statute of Frauds—Sufficiency ............................. 157

EVIDENCE—
Action for unpaid customs duties—Payment—Onus to shew........ 681
Admission in pleadings of liability—What amounts to................... 820
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EVIDENCE—Continued.
Conspiracy to commit crime—Acts and declaration of conspirators

after commission—Relevancy .....................................................  522
Conspiracy to commit crime in Ontario—Commission in foreign

country—Evidence of acts in—Competency............................... 522
Contracts—Documents—Proof of attesting witness—Necessity... 199 
Contract of sale—Condition as to notice of defect—Onus to shew

non-compliance with ..................................................................... 632
Contract to purchase land—Description of property—Explanation

ns to property intended................................................................... 304
Documentary—-Admissibility—Hospital chart .............................  600
'Malicious prosecution—Authority of agent to institute criminal

action on behalf of principal—Onus to shew........................... 343
Onus — Sale of goods — Saving proviso “if unable to deliver

promptly.” ....................................................................................... 491
Prescriptive way—Sufficiency of evidence to establish..................... 483
Presumptions—Status—Master and servant—Scope...................... 168
Presumptions—Withholding of evidence ......................................... 797
Status—Master and servant — Presumption of relationship —

'Stranger’s claim ............................................................................. 167
Street railway—Snow and ice—Removal from track—Levelling—

Onus to shew ..................................................................................  443
Title or possession of real 'property—Description in patent sup

ported by evidence of occupation ...............................................  584
Violation of statutory duty by employer—Injury to servant —

Primft facie case—Effect of contributory negligence .............. 452
Wrongful removal of corpse from burial lot—Care bestowed on 

lot, evidence of—'Materiality .....................................................  577

EXAMINATION FOR DISCOVERY—
Sec Discovery and Inspection.

EXBCITION—
Property subject to—Subsequently acquired interest.....................  172

EXECUTORS AND ADMINISTRATORS—
Estate of deceased—Assets—l ndisposed portion—Void gift of

bank deposit ................................................................................... 605
Executor taking promissory note in Ills own name—Action there

on by his executor ......................................................................... 785
Statutory notice to executor to apply for probate—Penalty on 

default.................................................................................................  850

EXPERTS—
Evidence of, see Evidence.

EXTENSION OF TIME—
For appeal, see Appeal.

EXTRADITION—
International—Immunity from prosecution for different offence.. 708

FATAL ACCIDENTS ACT—
See Death.
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FIRES—
Liability of railway—Statutory duty to clear the right-of-way of

combustibles ....................................................................................  790

FISHERIES—
Federal and provincial powers—Sea fisheries..................................  255

FORECLOSURE—
Of mortgage, see Mortgage.

FRAUD AND DECEIT—
Concealment—Use of another’s property—Injunction .................. 411
Concealment by agent—Personal advantage not disclosed.............. 430
Contract—Omission of material terms—Concealment of.............. 318
Knowledge of falsity—Sale of land..................................................  841
'Matters of opinion—Estimates and valuation—Land sale............ 377
Matters of opinion—Estimate of quantity......................................... 070
(Misrepresentation—Non-existence of intention as a fact.............. 034
Misrepresentation—Reliance on—Action for ................................. 070

FRAUDULENT CONVEYANCES—
Chattel mortgage—Unlawful preference—Knowledge of mort

gagor’s insolvency ........................................................................ 322
Preferences—Security ....................................................................  384

GIFT—
Joint bank deposit—Retention of control by owner — Intended

testamentary gift ..........................................................................  005

GUARANTY—
Agreement to guarantee bank overdraft—Duration of liability—

Breach of contract ........................................................................  570

GUARDIAN AND WARD—
Appointment for children—Investment—Guardian — Trustee —

Duties .............................................................................................. 34
Income of fund—-Surplus—Investment—Infants .............................  34

HABEAS CORPUS—
Liberty of the Subject Act, R.S.N.S. 1900. oh. 181—Power under,

of County Judge acting as Master of Supreme Court...............  749
Scope of writ—Person committed for trial hut not indicted at 

next assize—Remedy ..................................................................... 598

HACKS—
Exclusive privilege of soliciting pass at railway depot—Discrim

ination ............................................................................................ 744

HIGHWAYS—
Closing of street—Work done by railway company—Powers of 

Dominion Railway Board—Illegal act—Injury to neighbour
ing landowners—Damages—Costs .......................................... 843

Dedication—Acceptance by city—Abandonment—Failure to open 
—Title of dedicators to................................................................  424
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HIGHWAYS—Continued.
Dedication—Acceptance by city—Sufficiency of, under Ontario Sur

veyors Act, 1 Geo. V. ch. 42, sec. 44, sub-sec. 0, as amended. 424 
Duty to keep in repair—Obstruction—Object by roadside frighten

ing horse—(Municipal liability ................................................... 469
Municipal succession to township’s rights .......................................  Ill
Obstruction—Notice of—Liability of municipality.........................  409
Obstruction by street railway—Snow removed from tracks—Duty

to level—Negligence ....................................................................... 443
Rule of the road—Negligence .............................................................. 231
Street—Acceptance and improvement by city—Discontinuance or

closing ............................................................................................  424
Street widening—Building restrictions—Expropriation—Compen

sation ................................................................................................ 529
Unopened street—Alteration ................................................................ 424

INDEMNITY—
Contract to exempt employer from liability for negligence............ 363

INDEPENDENT CONTRACTOR—
See Master and Servant.

INDICTMENT, INFORMATION AND COMPLAINT—
Committal for trial—Failure to indict at next assizes.................  598
Description of offence—Extradition...................................................  708
Sufficiency—Offences by bank officers................................................... 708
Sufficiency of—Conspiracy to procure abortion—Criminal Code,

secs. 303, 852 ................................................................................. 522
Violation of Temperance Act—Time—Stating alternatively........ 743

INFANTS—
Custody—Parents' right to ................................................................. 827
Custody—Paternal right as against mother—Conduct of parents. 100

INJUNCTION—
Loan of documents for a particular purpose—Restraining use for

other purposes ................................................................................. 411
Streams—Obstruction — Tightening dam — Increased flooding of 

land .................................................................................................. 461

INTEREST—
On loans — Interest rate under Bank Act — Stipulation ultra

vires and inoperative .....................................................................  395
Recovery—«Money acquired under void testamentary gift.............. 605

INTOXICATING LIQUORS—
By-laws—-Local option—Adoption—Legality of votes.....................  247
By-laws—Local option—Adoption—«Notice to electors—Statutory

requirements .................................................................................... 247
Illegal sale—Charge of selling on two consecutive dates—Convic

tion for offence on one of such dates......................................... 743
Restrictive covenant as to hotel—“Tied" house............................... 37
Second offence—Nova Scotia Temperance Act—Summons—Particu

lars of previous conviction .........................................................  759
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INTOXICATING LIQUORS—Continual.
Second offence—Particulars of first offence in summons — Re

quirements ......................................................................................  759
Second and subsequent offences—Description of statutory provi

sions—Amendments, when included ........................................... 759
Trial of offender—Absent defendant—Plea of guilty by counsel.. 710

JUDGMENT—
Effect and conclusiveness—What matters concluded.....................  328
Interpleader—What matters concluded ............................................. 003
•Motion for—Failure to comply with order for security for costs—

Adjournment .................................................................................. 487
•Motion for summary judgment—Conflicting affidavits ...................  294
Motion for summary judgment—Leave to defend...........................  294
Motion for summary judgment—Reply affidavits—Right to receive. 294
Relief against—Re-hearing—Motion to vary, denied when............ 803
Summary liquidated demand—Rule 603—ltalance on promissory

notes—Suggested defence—Unconditional leave.......................  848

JURISDICTION—
Of Courts, see Courts.

JURY—
Loss or waiver of right—Placing case on non-jury trial list----  837
Right to—In action of equitable nature—Discretion of trial Judge. 824 
Statutory right—Joinder of several causes of action................. 67. 835

JUSTICE OF THE PEACE—
Notice of appeal—Exhibits—Audi alteram partem—County Court

jurisdiction ..................................................................................... 580
Stipendiary magistrate—Status—Relation to the municipality— 

Reduction of salary—Remedy ..................................................... 623

LANDLORD AND TENANT—
Abandonment of demised lands—Re-entry by landlord—Liability

for ..................................................................................................... 612
Assignment of lease—Restrictive covenant as to hotel—“Tied”

house ................................................................................................ 37
Covenants for taxes—Special exception ............................................. 124
Leases—Implied covenants—Elevator service................................... 126
Trade fixtures—Refusal of landlord to permit removal by tenant 

—Conversion .................................................................................... 781

LAND TITLES (Torrens system) —
Authority of district Judge...................................................................  190
Crown lease—Assignment—Registration ...........................................  674
Crown lease—Delivery direct to lessee—Registration—Effect of

Alberta Land Titles Act................................................................. 673
Crown lease—Registration as a grant—Alberta Land Titles Act. 673 
First registration—Failure to establish legal or equitable title.. 379 
First registration—Necessity for decree on purely equitable title. 379 
Mortgages—Foreclosure orders made by Master of Court............... 190
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LAND TITLES (Torrens system)—Continued.
Mortgages and charges—Irregularity affecting registration.......... 148
Procedure—Attestation for registration—Orders of district Judge. 190 
Procedure—Orders of Muster of Supreme Court.............................  190

LEAVE TO APPEAL— 
See Appeal.

LIBEL AND SLANDER—
Charging theft or misappropriation .................................................  841
Liability—Qualified privilege to the press—Condition necessary to 

invoke ............................................................................................... 851

LIENS—
On land—Breach of contract for support in consideration of con

veyance of land—Part performance—Allowance for................. 801
Threshers’—How foreclosed and sold—Seizure under fl. fa.......... 272
Threshers'—Right of sale, upon retention, how exercised—Con

version ............................................................................................. 272
Threshers’ liens—Mode of seizing and selling thereunder.............. 272

LIMITATION OF ACTIONS—
Admiralty proceedings—Negligence of harbour commissioners—

Public Authorities Act—Application .......................................... 814
Easement by prescription—Non-appurtenant right-of-way ............ 832
Trusts—Arrears of annuity—When statute runs ............................ 818

LIQUIDATED DEMAND—
See Judgment.

LIQUIDATION—
Of company, see Corporations and Companies.

LOCAL OPTION—
See Intoxicating Liquors.

LOGS AND LOGGING—
Excess of statutory rights—Unreasonably obstructing river.............. 45

MALICIOUS PROSECUTION—
Authority of option to institute criminal action—Evidence.......... 333
In criminal prosecution—Essentials of cause of action.................  77
Termination—When withdrawal by Crown equivalent to no bill.. 78
Termination of prosecution—Sufficiency of allegation.................... 78
Whether charge was for criminal offence — Defects in informa

tion .................................................................................................... 77

MANDAMUS—
Subject of relief—Elections—Performance of duty by returning

-officer ...............................................................................................  353
To municipality—Conditions precedent—Building permit—Terms. 138
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MASTER AM) SERVANT—
Assumption of risks—Superintendence............................................... 106
Contract of employment—Authority of foreman.............................  116
Death—Improper method of replacing belt on pulley—Negligence

of master...........................................................................................  769
Employer’s duty respecting appliances—I’riinfl facie liability for

injury ................................................................................................. 245
Fellow-servant's negligence—Master’s own negligence—Dividing

line .................................................................................................... 84
For what acts of fellow-servant master is liable............................. 43
Injury to inexperienced employee—Defective appliance—Liability

of employer ......................................................................................  245
Knowledge by servant of dangers—Duty to warn against dangers. 369
Liability—Person in charge—Brakeman giving signals................ 104
Liability of master—Negligence—Death of workman.....................  97
Liability of master—Unguarded set screw in shaft—Breach of

statutory duty—Contributory negligence ..............................  016
Master’s liability to stranger for servant's tort...............................  107
Negligence—Fellow-servant’s negligence ............................................. 140
Operation of railway oars—Negligence ............................................. 392
Selection and detention of employees—«Master’s liability................ 84
Servant’s assumption of risks—Extent of knowledge, onus........... 433
Servant's assumption of risks—Fellow-servant’s negligence...........  83
Servant’s assumption of risks — Negligence of employer—Em

ployer’s duty to avoid consequences..............................................  309
Who are fellow-servants—Immunity of master..................... ......... 84
Workmen's Compensation—“Course of employment".......... 375

MAXIMS—
“Consensus ad idem”............................................................................... 540
“In pari delicto melior est conditio possidentis”............................. 197
“Res ipsa loquitur”................................................................................  170
“Volenti non fit injuria”..................................................................... 433

MECHANICS’ LIENS—
Costs—Right to allowance...................................................................... 372
Credits—Fictitious payments ............................................................. 372
Enforcement—Materials furnished deceased contractor—Failure

of lien—Declaratory judgment against administrator............ 821
Enforcement—Statement of claim filed without affidavit—Setting 

aside—Vacating register of lien and certificate of lis pendens. 842 
Parties to action—Registered owner when action brought a neces

sary party ....................................................................................... 352
Right to—Building contract taken over by property owner—Pay

ments to contractor and cost of completion exceeding con
tract price ........................................................................................  820

Right to—Delivery of materials—Sufficiency .................................. 821
Right to materials worked into building—Alberta Mechanics’ Lien

Act ...................................................................   821
Waiver—Taking security—C.uaranty of payment............................. 820
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MISCHIEF—
Setting lire to threshing separator — “Machines,” “structure,”

meaning of ..................................................................................... 77

MISTAKE—
Quantity of subject-matter—Lands—Rectification between vendor 

and purchaser ................................................................................  188

MORTGAGE—
Enforcement—Foreclosure orders—Jurisdiction .............................. 190
Execution—Proof—Sufficiency ............................................................. 199
Priority as to judgments—Equitable mortgage—Merger in legal

mortgage ......................................................................................... 172
Remedy for breach of covenant—Receivership ................................ 837
Right of foreclosure—Informalities affecting registration—Torrens

system ...............................................................................................  148
Sale en bloc less advantageous than sale of parcels .......................  455

MUNICIPAL CORPORATIONS—
Borrowing money—Indebtedness—By-law certified by Minister of

Municipal Affairs, conclusiveness ...............................................  472
Borrowing money—Indebtedness—Consolidating by-law covering

constituent by-laws—Taxpayers’ rights .................................... 472
By-law—Definiteness—Quasi-expropriation—Building restrictions. 138 
By laws—Extent of power—Discretion within statutory limitations 138 
Drains—Improper construction—Flooded drains—Liability for... 920 
Stipendiary magistrate—-Status as town officer .............................  023

NEGLIGENCE—
As basis of action—Concurrent negligence ..................................... 697
“Last clear chance”—Accident prior thereto ...................................  385
Negligence following contributory negligence—Lost clear chance.. 3

NEW TRIAL—
Jury findings—Uncertainty—Curing of contradictory written

answers, by verbal correction in open Court.............................  697
Verdict—Ultimate negligence—Sufficiency of findings to sustain.. 697

OATII—
Affidavit—Commissioner's authority—Oath ex juris .....................  440
Commissioner outside of jurisdiction ................................................  440

OPTION—
Purehaso of land—Stipulation as to acceptance ............................... 208

PARENT AND CHILD—
Right of parent to custody of child—Effect on welfare of child... 772

PARTIES—
Adding parties defendant—Mechanics' lien ....................................... 352
Assignment for benefit of creditors—Sale to inspector—Suit to 

avoid ..................................................................................................  107
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PARTI KS—Continual.
Crown license—Prior patentee—Intervention by Attorney General

necessary, when .............................................................................  584
Executor—Suing in representative capacity—Note taken in name 

of testator for debt due another estate of which he was
executor ............................................................................................ 785

Improper joinder—Undisclosed principal- Action against principal
and agent—Necessity of election ................................................  453

Plaintiffs—Non-joinder, effect of remedies for ................................  659
Plaintiffs—Who must sue—Joint lessors—Non-joinder .................  059
Who may sue—Injury to riparian rights.......................................... 45
Wrongful removal of corpse from burial lot—Action for—Title 

necessary to sustain ........................................................  577

PARTNERSHIP-
Action in partnership name after dissolution Objection by ono

partner—Addition as defendant .....................  707
Disposal of partnership property—Purchaser from one partner—

Conversion—Inquiry ....................................................................... 726
Interest of deceased partner—Direction by will not to withdraw 

for stated term—Fixed interest on valuation—Real estate
transactions ..................................................................................... 825

Joint ownership—Rights of parties—Refusal to sell interest .... 284 
Partnership real estate—Oral agreement—Statute of Frauds .... 500 
Partnership real estate—Sale contract—Sufficiency of writing.... 020
Rights and powers of partners—Contracts-Scope ........................... 720
Rights and powers of partners -Disposal of partnership property

—Sufficiency of purchaser's enquiry ............................................  727
What constitutes Farming on shares- Purchases ......................... 18
What constitutes—Sharing profits—Joint interest ......................... 133

PAYMENT—
Excess payments—Current account—Application .........................  372
Place of payment ................................................................................... 116

PENALTIES—
Forfeitures—Breach of contract to convey—Remission ...............  279

PERPETUITIES—
Creation and exercise of power of appointment -Powers—Appoint

ments ................................................................................................  34
In general—Determining point of time in a will.......................328, 329
Powers—Creation and exercise of power of appointment—Wills.. . 500 
Powers—Remoteness in general — Possibility of offending rule, 

effect ................................................................................................ 500

PHYSICIANS AND SURGEONS—
Contract for medical and hospital expenaee—Railway construction

ramp .................................................................................................. 319

PLANS AND PLATS—
Municipal powers— Approval of plan ................................................ 112
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PLEADING—
Admissions—Scope of issues ................................................................ 120
Amendment—After trial—Allowable on what terms ...................  243
Amendment of statement of defence—When allowed—Co-defend

ants—Information furnished by absent defendant ...................  453
Counterclaim—Damages through interim injunction ..................... 88
Malicious prosecution—Alleging termination .................................. 78

POWERS—
Revocation—General powers of attorney—Right to withdraw ... 284

PRESENTATION—
See Mills and Notes.

PRESUMPTION—
See Evidence.

PRINCIPAL AND AGENT—
Agent’s authority—Ratification—Statute of Frauds .......................  348
Agent's authority—Sale of land .......................................................  348
Agent’s compensation—Accounting—Claim for travelling expenses 283 
Agent for customs purposes—Defrauding Crown—Conversion of 

money furnished for payment of duties—Liability of princi
pal to Crown ................................................................................. 081

Criminal action—Agent's implied power to institute on behalf of
principal ............................................................................................ 343

Criminal action—Institution by agent—Emergency justifying... 343
General or special agency ..................................................................... 17
Malicious prosecution—Criminal action—Institution by agent—

Scope of authority .........................................................................  343
Rights of undisclosed principal—Mutuality—Land sale—"Dummy" 

transferee ......................................................................................... 020

PRODUCTION OF DOCUMENTS—
See Discovery and Inspection.

PROHIBITION—
Power of Supreme Court to issue to county judge when acting

as Master of Supreme Court (N.S.)......................................... 740

PUBLIC LANDS—
Provinces—Agreement to sell land—Pre-emption .........................  145
River beds—"Railway belt" lands in British Columbia...................  250

PUBLIC POLICY—
Illegality of contract—Immoral motives .................................... 193, 105

RAILWAYS—
Amalgamation of two companies—Lease distinguished .................  207
Approval of plans—Setting aside for delay in construction.......... 147
Board of Railway Commissioners—Widening right-of way—Retro

spective order—Validity ..............................................................  000
Brokeman giving signals—Switching—Personal injuries ...............  104
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RAILWAYS—Continued.
Injury to contractor's employee—Assumption of risk .................  303
Liability for fires—Fire starting on right-of-way—Breach of sta

tutory duty to keep free from combustibles ............................. 700
Operation—Injury to employee of contractor with railway .......... 303

RECORDS AND REGISTRY LAWS—
What may lie recorded—Mortgages—Effect of false affidavit .... 190

REFORMATION OF INSTRUMENT—
Conflicting covenant* in lease—Proof of intention ......................... 104

RES JUDICATA—
See Judgment.

RIPARIAN RIGHTS—
See Waters.

SALE—
Bulk sales of goods by trader—Statutory requirements.................  851
By description—Failure to comply with—Rejection of goods.... 032
By description—Warranty—Fulfilment ............................................ 632
Chattels—Restrictions against tacking land mortgages thereto—

Statutory prohibition—Sinking memoranda ............................ 199
Deduction from price—Freight charges .............................................. 320
Delivery—Sufficiency .........................................................................  325
Implied warranty—Fitness for specific purpose—Seller's skill not

relied on, effect ..............................................................................  182
Implied warranty—Merchantable article—Buyer's knowledge,

effect ................................................................................................ 182
Necessity of recording conditional sale agreement—N.S. Statutes

1907, eh. 42 ....................................................................................  300
Rescission—Rejection—Return in "reasonable time"—Question of

fact .................................................................................................... 615
Rescission by buyer for delay—Acquiescence by seller—Acts con

stituting ........................................................................................... 325
Rights and remedies of parties—Caveat emptor—Knowledge of

adviTse view, effect ......................................................................  272
Sale of Goods Act (Saak.)—Effect of express warranty....................632
Stipulation absolving from damages if unable to fill order—Onus

of proof ............................................................................................ 491
Time for delivery ..................................................................................  325
Warranty—Test and demonstration -Written notice of defective 

working of machine ................................................................. 032

SETOFF AND COUNTERCLAIM—
Breach of warranty—Diminution of price ...........................................293
Damages through interim injunction—Counterclaim in seme action 88 
Of and against judgments—Apportionment against various claims. 283 
What subject of—Action on behalf of estate—Personal demand 

against executor ............................................................................  785

SHERIFF—
Liability for taking excessive fees—Penalty......................................835
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SHIP—
Collision—Contributory negligence .................................................... 02

SHIPPING—
Collision—Damages .................................................................................. 41
Collision—Towage contracts ................................................................... 219

SLANDER—
See Lihki. and Si.axdeb.

SOLICITORS—
Unsued claim—Authority to consent that test case shall control. 347 

SPECIFIC PERFORMANCE—
Contract for real property—Agent's relationship with purchaser.. 72 
Contract for sale of land—Omission of material term—Conceal

ment of .............................................................................................. 318
Contract for sale of land—I’ayments—Failure to make within

stipulated time—Default—Waiver .............................................. 775
Contract for sale of land—Undisclosed coal rescn'ation—Deduc

tion for .............................................................................................. 070
Judgment or decree—Vendor’s action ...............................................  33
Option to purchase real property—Failure of consideration ........ 157
Persons entitled to enforce—Plaintiff disqualifying himself.......... 101
Sale of land—Tender of deed................................................................. 223

STATUTES—
Adopted from England—Effect of English decisions...................... 310

STAY OF PROCEEDINGS—
Master of Supreme Court exceeding jurisdiction—Restraining on 

motion ................................................................................................ 750

STREET RAILWAYS—
Collision with vehicle—Ultimate negligence ....................................  097

SUBSTITUTIONAL SERVICE—
Application for leave—Writ of summons ............................................ 440

SUMMARY CONVICTIONS—
Territorial jurisdiction of magistrate—Proving locality of offence. 423

TAXATION—
See Costs.

TAXE&-
Assessment — Appeal — Railway and Municipal Board—District

Court—Concurrent jurisdiction .................................................  504
Assessment—Review and appeal from generally—Board—Courts-

Concurrent jurisdiction .................................................................... 504
Dispute as to validity of tax claim—Error in tax certificate—

Vendor and purchaser .................................................................... 770
Exemption—Liability for special sewer rates—Agreement sanc

tioned by legislature ...................................................................... 55
Exemption—Non-resident government employee—Sheriff .............. 713
Sale—Encumbered property—Right of purchase ............................ 424
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TAX ES—Continued.
Where taxable—Resident—Deputy sheriff moving into county seat 712 
Where taxable—Resident—Sheriff with home in town other than 

county seat ...................................................................................... 713

TENDER—
When dispensed with—Wrongful sale in breach of contract.......... 209
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