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Further Correspondence respecting North American Fisheries.

No. 1.

Mr. Phelps to the Earl of Iddesleigh.-(Received December 4.)

My Lord, Lcyation of the United States, London, December 2, 1886.
REFERRING to the conversation 1 had the honour to hold with your

Lordship on the 30th November, relative to the request of my Goverrnment that the
owners of the "David J. Adams " may be furnished with a copy of the original
Reports, stating the charges on which that vessel was seized by the Canadian
authorities, I desire now to place before you in writing, the grounds upon which this
request is preferred.

It will be in the recollection of your Lordship, from the previous correspon-
dence relative to the case of the " Adams," that the vessel was first taken possession
of for the alleged offence of having purchased a small quantity of bait within the
port of Digby, in Nova Scotia, to be used in lawful fishing. That later on, a
further charge was made against the vesse], of a violation of sonie Custom-house
Regulation, which it is not clained, so far as I can learn, was ever before insisted
on in a similar case. I think I have made it clear in mv note of the 2nd June last,
addressed to Lord Rosebery, then Foreign Secretary, that no act of the English or
of the Canadian Parliament existed] at the time of this seizure, vhich legally justi-
fied it on the grouind of the purchase of bait, even if such an act would have been
authorized by the Treaty of 1818. And it is a natural and strong inference, as I
have in that communication pointed out, that the charge of violation of Custon-
house Regulations was an afterthought, brought forward in order to sustain
proceedings commenced on a different charge and found untenable.

In the suit that is now going on in the Admiralty Court at Halifax for the
purpose of condemning the vessel, still further charges have been added. And the
Government of Canada seek to avail themselves of a clause in the Act of the
Canadian Parliament of the 22nd May, 1868, which is in these words: " In case a
dispute arises as to whether any seizure has or has not been legally made, or
as to whether the person seizing was or was not authorized to seize under this
Act. . . . . the burden of proving the illegality of the seizure shall be on the owner
or claimant." q

I cannot quote this provision without saying that it is, in my judgment, in
violation of the principles of natural justice, as well as those of the common law.
That a man should be charged by police or Executive officers with the commission
of an offence, and then be condemned upon trial, unless he can prove himself to be
innocent, is a proposition that is incompatible with the fundamental ideas upon
which the administration of justice proceeds. But it is sought in the present case
to carry the proposition much further, and to hold that the party inculpated must
not only prove himself innocent of the offence on whici his vessel was seized, but
also of ail other charges upon which it might have been seized, that may be after-
wards brought forward and set up at the trial.

Conceiving that if the clause I have quoted from the Act of 1868 can have effect
(if allowed any effect at ail) only upon the charge on which the vessel was origi.
nally seized, and that seizure for one offence cannot be regarded as prima jacie
evidence of guilt of another, the counsel for the owners of the vessel have applied
to the prosecuting officers to be furnishcd with a copy of the Reports made to the
Government of Canada in donnection with the seizure of the vessel, either by
Captain Scott, the seizing officer, or by the Collector of Customs at Digby, in orde,
that it might be known to. the (efendantgand be shownîi on triai, what the charges
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are on which the seizure was grounded, and which the defendant is required
to disprove. This most reasonable request has been refused by the prosecuting
officers.

Under these circumstances I am instructed by my Governnent to request of
Her Majesty's Government that the solicitors for the owners of the " David
J. Adams," in the suit pending in Halifax, may be furnished, for the purposes of the
trial thereof, with copies of the Reports above mentioined. And I beg to remind
your Lordship that there is no time to be lost in giving the proper direction, if it is
to be in season for the trial, which, as I am informed, is being pressed.

I have, &c.
(Signed) E. J. PHELPS.

No. 2.

Mr. Phelps to the Earl of Iddesleigh.-(Received December 4.)

My Lord, Legation of the United State.ç, London, December 3, 1886.
I HAVE the honour to acknowiedge the receipt (if your note of the 30th

November, on the subject of the Canadian fisheries, and to say that I shall at an
early day submit to your Lordship some considerations in reply.

Meanwhile, I have the honour to transmit, in pursuance of the desire expressed
by your Lordship in conversation on the 30th November, a copy of an outline for a
proposed ad interim, arrangement between the two Governments on this subject,
which has been prepared by the Secretary of State of the United States.

And I likewise transmit, in connection with it, a copy of the instruction from
the Secretary of State which accompanied it, and which [ am authorized to submit
to your Lordship.

I have, &c.
(Signed) E. J. PHELPS,

Inclosure 1 in No. 2.

Proposal for the Settilement of all Questions in Dispute in relation to the Fisheries on the
North-eastern Coasts of British North America.

WH EREAS, in the Ist Article of the Convention between the United States
and Great Britain, concluded and signed in London on the 20th of October, 1818, it
was agreed between the High Contracting Parties " that the inhabitants of the said
United States shall have for ever, in common with the subjects of His Britannic
Majesty, the liberty to take fish of every kind on that part of the southern coast of
Newfoundland which extends from Cape Ray to the Rameau Islands, on the
western and northern coast of Newfoundland, from the said Cape Ray to the Quirpon
Islands, on the shores of the Magdalen Islands, and also on the coasts, bays,
harbours, and creeks, from Mount Joly on the southern coast of Labrador, to and
through the Straits of Helleisle, and thence northwardly indefinitely along the coast,
without prejudice, however, to any of the exclusive rights of the Hudson's Bay
Company; and that the American fishermen shail also have liberty for ever to dry
and cure fish in any of the unsettled bays, harbours, and creeks of the southern part
of the coast of Newfoundland, here above described, and of the coast of Labrador;
but so soon as the same, or any portion thereof, shall be settled, it shall not be
lawful for the said fishermen to dry or cure fish at such portion so settled without
previons agreement for such purpose with the inhabitants, proprietors, or possessors
of the ground ;" and was declared that " the United States hereby renounce for ever
any liberty heretofore enjoyed or chimed by the inhabitants thereof to take, dry, or
cure fish on or within 3 marine miles of any of the coasts, bays, creeks, or harbours
of His Britannic Majesty's dominions in America not included within the above-
mentioned limits; provided, however, that the American fishermen shall be admitted
to enter such bays or harbours for the purpose of shelter, and of repairing damages
therein, of purchasing wood, and obtaining water, and for no other purpose what-
ever. But they shall be under such restrictions as may be niccessary to prevent
their taking, drying, or curing fish therein, or in any other manner whatever



abUsing the privileges hereby reserved to them ;" and whereas differences have
arisen in regard to the extent of the above-mîentioned renunciation, the Government
of the United States and Fier Majesty the Queen of Great Britain, being equally
desirous of avoiding further misunderstanding, agree to appoint a Mixed Com-
mission for the following purposes, nameiy

1. To agrec upon and establish by a series of lines the lirnits which shall
separate the exclusive fron the common right of fishing on the coasts and in the
adjacent waters of the British North American Colonies, in conformity with the
Ist Article of the Convention of 1818, except that the bays and harbours from which
Ainerican fishermen are in the future to be excluded, save for the purposes for
vhich entrance into bays and harbours is permitted by said Article, are hereby

agreed to be taken to be such bavs and'harbours as are 10 or less than 10 miles in
vidth, and the distance of 3 marine miles from such bays and harbours shall be
ncasured froni a straight line drawn across the bay or harbour, in the part nearest

the entrance, at the first point where the vidth docs not exceed 10 miles, the said
hues to be regularly numbered, duly described, and also clearly niarked on charts
prepared in duplicate for the purpose.

2. TPo agrce upon and establish such Regulations as mav be necessary and
proper to secure to the fishernien of the United States the pirivilege or entering
l·ays and harbours for the purpose of shelter and of repairing damages therein, of
purchasing vood, and of obtaining water, and to agree upon and establish such
restrictions as may he necessary to prevent the abuse of the privilege reserved by
said Convention to the fishermen of the United States.

3. To agree upon and recommend the penalties to-be adjudged, and such pro.
ceedings and jurisdiction as may be necessary to secure a speedy trial and judg-
nient, with as little expense as possible, for the violators of rights and the
transgressors of the linmits and restrictions which may be hereby adopted:

Provided, however, that the limits, restrictions, and Regulations which may be
agreed upon by the said Commission shall not be final, nor have any effect, until so
jointly confirmed and declared by the United States and Her Majesty the Quéen of
Great Britain, cither by Treaty or by laws, inutually acknovledged.

ARTICLE Il.

Pending a delinitive arrangement on the subject, Her Britannie Majesty's
Governnent agree to instruct the proper colonial and other British officers to
abstain from seizing or molesting fishing-vesseis of the United States unless they
are found within 3 iuarine miles of any of the coasts, bays, creeks, and harbours of
Her Britannic Nlajcsty's dominions in America, there fishing, or to have been
fishing, or preparing to fish within those limits, not included within the limits
within which, under the Treaty of 1818, the fishermen of the United States
continue to retain a common right of fishery with Her Britannic Majesty's
subjects.

ARTICLE 111.

For the purpose of executing Article I of the Convention of 1818, the Govern-
ment of the United States and the Government of Her Britannie Majesty hereby
agree to send each to the Gulf of St. Lawrence a national vessel, and also one each
to cruize during the fishing season on the southern coasts of Nova Scotia. When-
ever a fishing-vessel of the United States shall be seized for violating the provisions
of the aforesaid Convention by fishing or preparing to fish within 3 marine miles of
any of the coasts, bays, creeks, and harbours of Her Britannie Majesty's dominions
included within the limits within which fishing is by the terms of the said Conven-
tion renounced, such vessel shall forthwith be reported to the officer in command of
one of the said national vessels, who, ir conjunction with the officer in command of
another of said vessels of the different nationality, shall hear and. examine into the
facts of the case. Should the said commanding officers be of opinion that the
charge is not sustained, the vessel shall be released. But if they should be of
opinion that the vessel should be subjected to a judicial examination, she shall
forthwith be sent for trial before the Yice-Admiralty Court at Halifax. If, however,
the said commanding oflicers should differ in opinion, they shall name some third
person to act as.Unpire between them, and should they be unable to agree upon
the nane of such third person, they shall each nanie a person, and it shall be
determined by lot which of the two persons so named shall be the Umpire,
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ARTICLE IV.
The fishing-vessels of the United States siall have in the established ports of

entry of Her Britannic Majesty's dominions in Anerica the same commercial
privileges as other vessels of the United States, includin: the purchase of bait and
other supplies ; and such privileges shall be exercised subject to the same Rules and
Regulations and payment of the same port charges as are prescribed for other
vessels of the United States.

ARTICLE Y.

The Government of Her Britannic Majesty agree to release all United States'
fishing-vessels now under seizure for failing to report at Custom-houses when
seeking shelter, repairs, or supplies, and to refiund all fines exacted for such failire
to report. And the High Contracting Parties agree to appoint a Joint Commission
to ascertain the amount of damage caused to Anerican fishernen during the year
1886 bv seizure and detention in violation of the Treaty of 1818, said Commaission
to male avards therefor to the parties injured.

ARTICLE VI.

The Government of the United States and the Government of Her Britannie
Majesty agree to give concurrent notification and wvarning of Canadian Customs
Regulations, and the United States agrees to admonish its fishermen to coniply
vith them, and co-operate in securing their enforcement.

Inclosure 2 in No. 2.

Mr. Bayard to Mr. Phelps.

Sir, Department of State, Washington, November 15, 1886.
THE season for taking mackerel has now closed, and I understand the marine

police force of the territorial waters in British North Aierica bas been withdrawn, so
that no further occasion for the administration of a strained and vexatious con-
struction of the Convention of 1818, between the United States and Great Britain,
is likely for several months at least.

During this period of comparative serenity, I earnestly hope that such
measures will be adopted by those charged with the administration of the respective
Governments as will prevent the reneval of the proceedings wvitnessed during the
past fishing season in the ports and harbours of Nova Scotia, and at other points in
the maritime provinces of the Dominion, by which citizens of the Unite~d States
engaged in open-sea fishing were subjected to much unjust and unfrierdly treat-
ment by the local authorities in those regions, and thereby not only suffered serious
loss in their legitimate pursuit. but, by the fear of annoyance, which was conveyed
to others likewise enployed, the general business of open-sea fishing by citizens of
the United States was importantly injured.

My instructions to you during the period of these occurrences have from time
to time set forth their regrettable character. and they have also been brought
promptly to the notice of the Representative of Her Majesty's Government at this
capital.

These representations, candidly and fully made, have not produced those results
of checking the unwarranted interference (frequently accompanied by rudeness and
an unnecessary demonstration of force) with the rights of our fishermen guaranteed
by express Treaty stipulations, and secured. to them-as I confidently believe-by
the public Commercial Laws and Regulations of the two countries, and which are
demanded by the.laws of hospitality to which all friendly civilized nations owe
allegiance. Again I beg that you will invite Her Majesty's Counsellors gravely to
consider the: necessity of preventing the repetition of conduct on the part of the
Canadian officials which may endanger the peace of two kindred and friendly
nations.

To this end, and to insure to the inhabitants of the Dominion the efficient pro-
tection of the exclusive rights to their inshore fisheries, as provided by the Conven-
tion of 1818, as vell as to prevent arv abuse of the privileges reserved and
guaranteed by that instrument for ever to the citizens of the United States engaged



in fishirig, and responding to the suggestion made to you by the Earl of Iddesleigh in
the month of September last that a modus vivendi should be agreed upon between the
two countries to prevent encroachient by American fishermen upon the Canadian
inshore fisheries, and equally to secure them from all molestation when exercising
only their just and ancient rights, I now inclose the draft of a Memorandum
which you may propose to Lord lddesleigh, and which, I trust, wil be found to
contain a satislactory basis for the solution of existing difficulties, and assist in
securing an assured, just, honourable, and therefore mutually satisfactory settle-
ment of the long-vexed question of the North Atlantic fisheries.

I am encouraged in the expectation that the propositions embodied in the
Memorandum referred to will be acceptable to Her Majesty's Government, because,
in the month of April 1866, Mr. Seward, then Secretary of State, sent forward to
Mr. Adanis, at that time United States' Minister in London, the draft of a Protocol
which in substance coincides with the first Article of the proposal nov sent to you,
as you vill sec by reference to vol. i of the United States' Diplomatic Corre-
spondence for 1866, p. 98 et seq.

I find that in a published instruction to Sir F. Bruce, then Her Majesty's
Minister in the United States, under date of the 1lth May, 1866, the Earl of
Clarendon, at that time Hier Majesty's Secretary of State for Foreign Affairs,
approved then, but declined to accept the final proposition of Mr. Seward's Protocol,
which is not contained in the Memorandum now forwarded.

Your attention is drawn to the great value of these three propositions as con-
taining a well-detined and practical interpretation f Article I of the Convention of
1818, the enforcement of which co-operatively by the two Governments, it niay
reasonably be hoped, will eIliciently reinove those causes of irritation of which
variant constructions hitherto have been so unhappily fruitful.

In proposing the adoption of a width of 10 miles at the mouth as a proper
definition of the bays in which, except on certain specified coasts; the fishermen of
the United States are not to take fish, I have followed the example furnished by
France and Great Britain in their Convention signed at Paris on the 2nd of August,
1839. This definition was referred to and approved by Mr. Bates, the Umpire of the
Commission under the Treaty of 1853, in the case of the United States' fishing-
schoorer " Washington," and has since been notably approved and adopted in the
Convention signed at the Hague in 1882, and subsequently ratified in relation
to fishing in the North Sea between Germany, Belgium, Denmark, France, Great
Britain, and the Netherlands.

The present Memorandum also contains provisions for the usual commercial
facilities allowed everywhere for the promotion of legitim.ate trade, and nowhere
more freely than in British ports and under the commercial policies of that nation.
Suich facilities cannot vitl any show of reason be denied to American fishing-vessels
when plying their vocation in dcep-sea fishing-grounds in the localities open to
thern equally with other nationalities. The Convention of 1818 inhibits the " taking,
drying, or euring fish " by American fishermen in certain waters and on certain
coasts, and when these objects are effected, the inhibitory features are exhausted.
Everything that may presumably guard against an infraction of these provisions
will be recognized and obeyed by the Governmnent of the United States, but should
not be pressed beyond its natural force.

By its very terms and necessary intendment the same Treaty recognizes the
continuance permanently of the accustomed rights of American fishermen in those
places not embraced in the renunciation of the Treaty to prosecute the business as
freely as did their forefathers.

No construction of the Convention of 1818 tiat strikes at or impedes the open-
sea fishing by citizens of the United States can be accepted, nor should a Treaty of
Friendship be tortured into a means of such offence, nor should such an end be
accomplished by indirection. Therefore, by causing the same Port Regulations and
commercia! rigfits to be applied to vessels engaged therein as are enforced relative
to other trading craft, we propose to prevent a ban from being put upon the lawful
and regular business of open-sea fishing.

Arrangements now exist between the Governments of Great Britan and France
and Great Britain and Germany for the submission in the first instance of all cases
of seizure to the joint examination and decision of two discreet and able commanding
oflicers of the navy of the respective countries whose vessels are to be sent on duty to
cruize in the waters to be guarded against encroachment. Copies of these Agreements
are herewith inclosed for reference. The additional feature of an UJmpire, in case of a



difference in opinion, is borrowed from the ternis of Article I of the Treaty of the
5th June, 1854, between the United States and Great Britain.

This same Treaty of 1854 contains in its first Article provision for a Joint
Commission for narking the fishing liimits, and is therefore a precedent for the
present proposition.

The season of 1886 for inshore fishing on the Canadian coasts has corne to an
end, and assuredly io lack of vigilance or promptitude in making seizures can be
ascribed to the vessels of the marine police of the Dominion. The record of their
operations discloses but a single American vessel found violating the inhibitions of
the Convention of 1818 by fishing within 3 marine miles of the coast. The numerous
seizures made have been of vessels quietly at anchor in established ports of entry,
unider charges which, up to this day, have not been particularized sufficiently to
allow of an intelligent defence. Not one has been condemned after trial and hearing,
but manv have been fined without hearing or judgment for technical violations of
alleged Commercial Regulations, although all commercial privileges have been simul-
taneously denied to them. In no instance has any resistance been offered to Canadian
authority, even when exercised with useless and irritating provocation.

It is trusted that the Agreement now proposed may be readily accepted by
Her Majesty's Ministry.

Should the Earl of Iddesleigh express a desire to possess the text of this
despatch, in viev of its intimate relation to the subject-matter of the Meno.
randum, and as evidencing the sincere and cordial disposition which prompts this
proposal, you will give his Lordship a copy.

I amn, &c.
(Signed) T. F. BAYARD.

(Inclosures.) -

1. Memorandum of draft Proposais.
2. Arrangement of the 14th November, 1885, between France and Great

Britain (with other papers.)*
3. Convention for regulating the Police of the North Sea Fisheries, signed at

the iague on the 6th May, 1882.

No. 3.

The Earl of Iddesleigh to Sir L. West.

Sir, Foreign Office, December 8, 1886.
I HAVE to acknowledge the receipt of your despatch of the 12th ultimo, and to

request you, in reply, to acquaint Mr. Bayard that Her Majesty's Government have
desired the Canadian Government to furnish them with a Report on the circumstances
attending the alleged inhospitable treatment of the United States' fishing-schooners
"Laura Sayward " and " Jennie Seaverns " by the Canadian authorities.

I am, &c.
(Signed) IDDESLEIGH.

No. 4.

Sir J. Pauncefote to Sir R. Herbert.

Sir, Foreign Offce, December 8, 1886.
I AM directed by the Earl of Iddesleigh to transmit to you copy of a despateli

fron Her Majesty's Minister at Washington, inclosing copies of notes w'hich he has
received from Mr. Bayard, protesting against the conduct of the Dominion authorities
in their dealings with the United States' fishing-vessels " Laura Sayward' and "Jennie
Séaverns ;"t and I am to request that Mr. Secretary Stanhope will procure a Report on

* See "Newfoundland, January 1886," C.-4641. † See Il United States No. 1 (1887)," p. 154.



these cases from the Canadian Government, with a view to its commuuication to the
Government of the United States.

I am, &c.
(Signed) JULIAN PAUNCEFOTE.

No. 5.

Sir J. Pauncefote to Sir R. Herbert.

Sir, Foreign Office, December 9, 1886.
I AM directed by the Earl of Iddesleigh to transmit to you, to be laid before

Mr. Secretary Stanhope, copy of a note from the United States' Minister at this Court,
inclosing an outline for an ad interim arrangement between the two Governments on
the subject of the North American Fisheries, accompanied by a despatch from Mr. Bayard
containing some observations thereon.*

I am to suggest that the views of the Governments of Canada and Newfoundland
with regard to this proposal should be obtained with the least possible delay, in order
that Her Majesty's Government inay be able to consider at an early date i'hat reply
should be made to Mr. Phelps' communication.

I am, &c.
(Signed) JULIAN PAUNCEFOTE.

No. 6.

The Earl of .Iddesleigh to Mr. Phelps.

Sir, Foreign Office, December 10, 1886.
I HAVE the honour to acknowledge the receipt of your note of the 3rd instant,

inclosing an outline for an ad interin arrangement between Great Britain and the United
States on the subject of the North American fisheries, accompanied by a despatch from
Mr. Bayard containing some observations thereon.

I beg leave to state, in reply, that Her Majesty's Government will not fail to give
inimediate and careful consideration to this communication, in consultation with the
Colonial Governments concerned, and that I hope shortly to be in a position to address a
further communication to you on the subject.

I have, &c.
(Signed) IDDESLEIGH.

No. 7.

The Earl of Iddesleigh to Sir L. West.

Sir, Foreign Office, December 10, 1886.
I TRANSMIT herewith, for your information, a copy of a letter from the Colonial

Office inclosing a copy of an Order of Her Majesty in Council assenting to the Reserved
Bill of the Legislature of Canada, entitled " An Act further to amend the Act respecting
Fishing by Foreign Vessels."†

I am, &c.
(Signed) IDDESLEIGH.

No. 8.

The Earl of Iddesleigh to Sir L. West.

Sir, Foreign Office, December 11, 1886.
I TRANSMIT herewith, for your information, copies of correspondence, as marked

in the margin,‡ concernin'g a proposal made by the United States' Goverument for an

t See " United States No. 1 (1887)," p. 169.• No. 2. + Nos. 2, 5, and 6.



ad interim arrangement between the two Governments on the subject of the North
Americai Fisheries question.

I amn, &C.
(Signed) IDDESLEIGH.

No. 9.

Sir J. Pauncefote Io Sir B. Herbert.

Sir, Foreign Office, December 11, 1886.
I AM directed by the Earl of Iddesleigh to transmit. to you a copy of a note from

the United Staies' Minister at this Court, asking that the s)olicitors retained for the
defence in the case of the "David J. Adams " may be supplied with a full Report of the
charges made against that vessel ;* and 1 am to request that you will suggest to
Mr. Secretary Stanhope that inquiry should be made, by telegraph, whether the Canadian
Government feel themselves able to comply with this request, and, if not, that they
should be requested to state the grounds on which it is refused.

I am, &c.
(Signed) JULIAN PAUNCEFOTE.

No. 10.

Sir L. West to the Earl of Iddesleigh.-(<eceived December 13.)

My Lord, Washington, December 2, 1886.
I HAVE the honour to inclose to your Lordship, hereivith; a further note which I

bave received from the Secretary of State, comnplaining in strong terms of the
conduct of the Canadian authorities in the case of the American fishing-shooner "Moliy
Adams," the captain of wbich vessel states. in a letter to the Secretary of State, copy of
which is inclosed, that lie had seventeen men on board whom he had rescued from the
British schooner "Neskilita," of Lockport (Nova Scotia).

I have, &c.
(Signed) L. S. SACKVILLE WEST.

Inclosure 1 in No. 10.

Mr. Bayard Io Sir L. West.

Sir, . Department of State, Washington, December 1, 1886.
AS possessing an additional and very disagreeable bearing upon the general subject

of the harsh treatment of American fishing-vessels during the late season by the local
authorities of the maritime provinces of lier Majesty's Dominion of Canada, I have the
bonour to send you herewith a copy of a letter addressed to me under date of the 12th
ultimo, by Captain Solomon Jacobs, master of the American fishing-schooner "Molly
Adams," of Gloucester, 1assachusetts. You will share, I doubt not, the regret I feel
at such churlish and inhospitable treatment of a vessel which had freely and vith great
loss and inconvenience, rendered such essential service to the suffering and imperilled
crew of a Nova Scotian vessel. But for bis generous act, Captain Jacobs would have
bad no occasion to put into Malpeque, or, subsequently, wyhen short of provisions, into
Port Medway. As his narrative shows, the local authorities at Malpeque treated hin
wvith coldness and rudeness, making no provision to receive the Nova Scotian crew hc
had saved from such imminent danger, even causing him to incur a pecuniary burden in
completion of bis humane rescue, and even treating the landing of the property so saved
from the wreck of the Nova Scotian vessel on her own shores, as not lawful for an
American fishing-vessel " within the 3-mile limit."

The treatment of Captain Jacobs at Port Medway is a fitting sequel to that received
by him at Malpeque. Having undergone fourteen days' detention in the latter port, and
having shared his purse and slender stock of provision with the men he had rescued, he
put to sea, when, his supplies falling short by reason of his charitable action, ho asked
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leave to purchase at Port Medway " half a barrel of flour, or enough provisions to take
bis vessel and crew home." With full knowledge of the cause of Captain Jacobs' dearth
of provisions, even this the Collector at Port Medway absolutely refused, and threatened
Captain Jacobs with the seizure of his vessel " if lie boughL anything whatever." The
urgent need of supplies in which Captain Jacobs stood is shown by the fact that,
althougli the run, with favourable veather, from Port Medway to bis home port,
Gloucester, Massachusetts, only occupied three days, his crew were on balf rations for
two days, and without food for one day of that time. It is painful to conjecture what
miglit have been their distress had the " Molly Adams " encountered storms or
head winds.

I am confiilent tbat Her Majesty's Government, than which none bas more
generously fuifilled the obligations of the unwritten code of sea-faring humanity, will
hasten to rebuke the treatment of Captain Jacobs at the hands of the local authorities
of Nova Scotia, by exbibiting gratitude for bis act in saviig seventeen of their own
people from death, and tendering him compensation for the delays and expenses he lias
undergone through the breaking-up of his legitiniate fishing venture.

The closing part of Captain Jacobs' letter may serve to show the irresponsible and
different treatment lie w'as subjected to iii the several ports he visited, where the only
comnimon feature seens to have been a surly hostility. At Port Hood, for instance,
Captain Jacobs being sick, his brother landed and reported in bis stead, and, after
paying the regular fee, was told that bis report was a nullity, and that the vessel would
be liable to a penalty for unauthorized landing of her crew unless lier captain reported in
person, which, althougi il], he vas compelled to do, and the fee was thereupon levied a
second tine. This is a small inatter. measured by the amount of the fee, but it is surely
discreditable, and bas a tendency which cannot be too much deplored.

In my late correspondence, I have treated of the necessary and logical results of
permitting so irritating and unfriendly a course of action, and I will not therefore now
enlarge on this subject.

I bave, &c.
(Signed) T. F. BAYARD.

Inclosure 2 in No. 10.

Captain Jacobs to Mr. Bayard.

Sir, Gloucester, November 12, 1886.
I WOULD most respectfully ask your attention to the following facts, as showing

the spirit and manner of the application of law on the part of the officials of the Dominion
of Canada.

On or about the 26th September, wvhen off Malpeque, Prince Edward's Island, I fell
in with the British schooner "Neskilita," of Lockport, Nova Scotia, wbich had run on
Malpeque Bar in naking the harbour. It was blowing very heavy, sea running high.
The crew was taken off by niy vessel about 12 o'clock at night. There were seventeen
men in all. We took care of them and fed them for three days. The " Neskilita " became
a total wreck. We saved some of the naterial.

The cutter " Critic," Captain McClennan, one of the Canadian cruizers, was lying in
the harbour of Malpeque. The Captain boarded my vessel, and I reported to him the
facts of the wreck, and the condition of the men. They had saved a portion of their
clothing. He neither offered to care for the wrecked crew, to feed them, or to give them
or myself any assistance whatever. Having some of the wrecked material on board I
asked the Captain of the cutter for permission to land it. He referred me to the local
Collector.

[ went te the Collector, and he referred me back to the Captain of the cutter. As
the cutter had gone out the captain of the "Neskilita " assumed the responsibility, and
took the things ashore. The Captain of the cutter told me that I could put the
saved material on board a Nova Scotia vessel if I went outside of the 3-mile limit
to do it.

.I endeavoured to get some of the people on shore to take the wrecked crew, but no
one wouild do it unless I would be responsible for their board. Finally, I gave the crew
0 dollars, enough to pay their passage home on the cars, and also gave them provisions

to lat during their journey. Malpeque is a barred harbour, and it is only in smooth
wlater that it is safé to go ont over the bar, and my vessel drawing 14 feet of water, and
there was only 14 feet of water on the bar, it was impossible for me to go out. By being
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detained in port in disposiug of this wrecked crew, I lost over ten days of valuable time
before I could get out to fish, and during that time the fleet took large quantities of
mackerel. Having to feed so many on my vessel left me short of provisions, and in a
short time afterwards I put into Port Medway and stated the circumstances, and asked
permission to buy half a barrel of flour or enough provisions to take my vessel and crew
home.

This was absolutely refused, and the Collector threatened me that if I bought any-
thing whatever he would seize my vessel. I was obliged to leave without obtaining, and
came home in three days, on short rations, a distance of 300 miles. The wind and
veather being favourable we had a good passage, but yet we were ivithout provisions for

one day before we arrived home. I wish to state nost emphatically that the officials
differ in their construction of our rights. Fees are different in every part, and as there
is no standard of right fixed by our own Government, the fisierimen are at the mercy of
a class of officials hostile to them and their business, and with but little knowledge of law
and its application. For instance, at Souries, Prince Edward's Island, 15 cents is charged
for reporting; at Port Muigrave, Nova Scotia, 50 cents is charged. At Port Hood, 1
being sick, my brother went to the custom-house to report. The official charged him
25 cents, and told him that unless the captain reported in person the report wras invalid;
that men from the vessel would not be allowed ashore unless the captain reported, in
the afternoon of the sane day I was able to go to the office, and ias charged 25 cents
for iy report, making 50 cents.

lI the matter of anchorage fes, at Port Mulgrave, Nova Scotia, I paid 1 dol. 50 c.;
at Malpeque, 1 dollar ; at Sydney, 1 dol. 17 c. At some ports we have to pay anchorage
fées every lime we go in, as at Halifax. At others, twice for the season. Now I
would mnost respectfully state that the official service throughout is actuated apparently
from a principle of annoyance wherever and wvbenever it can be so applied; that there is
only harmony of action in this regard alone, and tiat local Laws aind Regulations are
enforced against us without regard to any rights we niay have under Treaty.

That the effect of this enforcement is not to proinote, but to interfère, and to limit,
by unjust pains, fecs and penalties, the right of shelter, obtaining wood and water, and
nmking of repairs guaranteed by Treaty of 1818; that, instead of the restriction con-
teiplated, the local Laws make a technical obligation that is without their province or
power and enforce penalties that should never be admitted or allowed by our Govern.
ment.

And I would pray, that in the case recited, and many others that can be shown if
required, we may be protected from local Laws and their enforcement, that abridge our
rights, and have never received the sanction of the two Great Contracting Powers in the
construction and agreement of the Treaty of 1818.

I have, &c.
(Signed) SOLOMON JACOBS.

North Sydney, C.B., October 13, 1880.
Molly Adams," 117 tons, Captain Jacobs. To Harbour Commissioners: to aihount

of harbour dues, 1 dol. 17. c.
Received payment,

(Signed) M. J. THUAN.

Dominion of Canada. Harbour Dues.

Malpeque, Prince Edward's Island, 18864
Received froi Solomon Jacobs, master of the schooner "Molly Adams," from

118 tons register, the suin of 1 dollar, being harbour dues at this
port.

(Signed) EDWARD LARKINS, Harbour-master.

Dominion of Canada. - Barbour Dues.
Port Mulgrane,1 N.., August 30, 1886.

Received, from Solonoi Jacobs, master of the schooner "Molly Adams," froin North
Bay, 117 tons register, the sum of 1 dol. 50 c. being harbour dues at this port.

(Signed) D C. ÖILLIs, Harbow--master.



No. 11.

Mr. Bramston to Sir J. Pauncefote.-(Recived December 15.)

Sir, Downing Street, December 15, 1886.
I A M directed by Mr. Secretary Stanhope to acknowledge the receipt of your letter

of the '1 th instant, inclosing a copy of a note from the United States' Minister at this
Court asking that the solicitors for the defence in the case of the "David J. Adams"
nay be supplied ivitli a full Report of the charges made against that vessel.

Before making any representation to the Canadian Goverument upon this subjeet,
the Secretary of State w'ould point out that Mr. Phelps' request is that the necessary
directions may be given for supplying to the solicitors for the owners of the "David J.
A dams " copies of certain official Reports made in May last by the Canadian officers to
their official superiors, and would be glad to learn whether the question has presented
itself to Lord Iddcs!eighî from the point of view from which it strikes Mr. Stanhope, viz.,
that the United States' Government are inviting Her Majesty's Covernment to intervene
in the conduet of this litigation, and by flie pressure of its Executive to endeavour to
induce the: Canadian Govcrnment to furnish the othér litigant with documents whicb,
seemingly under the advice of counsel, it has already refused to give.

Assuming that the facts rcspecting the charge of violating the Customs Law are as
alleged by M1r. Phelps, they can probably be elicited at the trial by ordinary methods of
examination ; while, if elicited, they would nut, as it appears to Mr. Stanhope, necessarily
save the vessel from the sentence of the Court, whatever grounds they might furnish for
the Government not enforcing a forfeiture if pronounced.

I am also to point out that Mr. Phelps does not identify, and apparently lias not
been supplied with a copy of, the Canadian Act of 1868, upon which he mainly founds
bis present request. It is, in point of fact, the Statute cap. 61 of that year, providing
for the issue of licences to foreign fisbing-vessels and for the forfeiture of vessels fishing
without a licence, a Statute ivhich, so far as relates to the issue of licences, bas, as Lord
Iddesleigh is awarc, been inoperative since 1870. The section (No. 10) which appears
to Mr. Phelps to be in violation of the principles of natural justice is habitually found in
laws against smuggling, and in the present case appears to be based upon the common
sense rule of law that a man who pleads that he holds a licence, or other similar docu-
ment, shall be put to the proof of his plea, and required to produce the document. The
suggestion that the section quoted by Mr. Phelps will be applied to seizures not
"under the Act" needs nio answer, and may be left to the Court to deal with should
occasion arise.

Unless the counsel for the vessel have not been furnished with the Report of the
Minister of Marine and Fishery approved by the Canadian Privy Council on the 14th
June, 186,* and transmitted to the Foreign Office from this Department on the 29th
June, they will have learned that fron a date immediately after the seizure " there was
not the slightest difficulty in the United States' Consul-General and those interested in
the vessel obtainirg the fullest information," and that " apart fron the general know-
ledge of the offences w hich it was claimed the master had comnitted, and vhich was
furnished at the time of the seizure, the most teclnical and precise details were readily
obtainable at the Registry of the Court and from the Solicitors for the Crown."

On reference to the Marquis of Lansd.owne's despatch of the 11th Ma.y, 1880,†
transmitted to the Foreign Office on the 4th June, it would be scen that before
the 11th May the United States' Governnent must bave learnt the nature of the
charges brought against the "David J. Adams," and that they included "violation of
the Customs Act, 1883." 'The same information is contained in the Report of the
iMinister of Marine and Fisheries above cited.

With these passages before him, Mr. Stanhope finds a difficulty in believing that the
counsel for the vessel are not fully aware of the charges which they vill have to meet,
aithougli they have not obtained the particular Report to which Mr. Phelps alludes.

Under these cireunistances, Mr. Stanhope is doybtfu1 whether there would be advan-
tage in telegraphing the proposed inquiry tço the Canadign Government; but if Lord
Iddesleigh, after considering this letter, still thinks it important that the request should
be preferred, lie vould ask to be supplied with the kç4 of the message which Lord
Iddesleigh desires she.uld be sent.

Ji am,> &c.
(Signed) JOHN BRAlSTON.

ee "United States No. 1 (1887,)" p. 76. « Ibid., p. 56.-
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No. 12.

Sir J. Pauncefote to Sir R. Herbert.

Sir, Foreign Office, Decemuber 15, 1886.
WITH reference to ny letter of the 4th October last, I am directed by the Earl of

Iddesleigh to transmit to you, to be laid before Mr. Secretary Stanhope, a copy of a
despatch from lier Majesty's Minister at Washington, inclosing copy of a further note
from the United States' Secretary of State, protesting against the action of the Canadian
authorities with regard to the United States' fishing-schooner " Molly Adams."*

I am to request that the Dominion Government may be asked to furnish a Report,
as soon as possible, upon the allegations now made by the master of the United States'
vessel, as well as on the previous note from Mr. Bayard on this subject inclosed in my
letter of the 4th October last.

I am, &c.
(Signed) JULIAN PAUNCEFOTE.

No. 13.

Mr. Bramston to Sir J. Pauncefote.-(Reccived December 16.)

Sir, Downinq Street, December 16, 1886.
WITH reference to your letters of the 4th, and to the reply from this Department

of the 23rd ultimo, respecting the United States' fishing-vessels "Pearl Nelson" and
" Everett Steele," I am directed by Mr. Secretary Stanhope to transmit to you, to be
laid before the Earl of Iddesleigh, copies of despatches, with their inclosures, from the
Governor-General of Canada, on the subject.

I am, &c.
(Signed) JOHN BRAMSTON.

Inclosure 1 in No. 13.

The Marquis of Lansdowne e 3fr. Stanhope.

Sir, Government House, Ottawa, November 29, 1886.
I HAVE the honour to transmit herewith a copy of an approved Minute of

the Privy Council of Canada, furnishing the Report asked for in your telegraphic
message of the 6th November, with reference to the detention of the American schooner
"Everett Steele," at Shelburne, Nova Scotia, for an infraction of the Customs
Regulations of the Dominion.

I have, &c.
(Signed) LANSDOWNE.

Inclosure 2 in No. 13.

Report of a Committee of the Honourable the Privy Councilfor Canada, approved by His
Excellency the Governor-General in Coun cil on the 18th November, 1886.

THE Committee of the Privy Council are in receipt of a telegram from the Right
Honourable the Secretary of State for the Colonies, in the words "IUnited States'
Govcrnment protest against proceedings of Canadian authorities in case of 'Pearl
Nelson' and ' Everett Steele,' said to have put into Arichat and Shelburne respectively,
for purposes sanctioned by Convention. Particulars by post. Send Report soon as
possible."

The Minister of Marine and Fisheries, to whom the telegram was referred, submits
that the schooner "Everett Steele " appears, from the Report of the Collector of Customs
at Shelburne, to have been at that port on the 25th March last, and sailed without
reporting. On her return to Shelburne in September she was detained by the Collector
of Customs for an infraction of the Customs Law.

The captain having assured the Collector that he bad been misled by the Deputy
* No. 10.



Harbour-master, who informed him his vessel could remain in port for twenty-four hours
without entering, and that lie had no intention of violating the Customs Regulations,
this statement was reported to the Minister of Customs at Ottawa, when the vessel was
at once allowed to proceed to sea, and that no evidence is given of any desire or intention
of denying to the captain of the " Everett Steele " any Treaty privileges he was entitled
to enjoy.

The Committee, concurring in the above, respectfully recommend that your
Excellency be moved to transmit a copy of this Minute, if approved, to the Right
Honourable the Secretary of State for the Colonies.

All which is respectfally submitted for your Excellency's approval.
(Signed) JOHN J. McGEE, Clerk, Privy Council.

Inclosure 3 in No. 13.

The Marquis of Lansdowne to Mr. Stanhope.

Sir, Government House, Ottawa, November 29, 1886.
WITH reference to your telegraphie message of the 6th instant, asking to be

furnished with a Report in the case of the "I Pearl Nelson " and "I Everett Steele," I have
the honour to transmit herewith a copy of an approved Minute of the Privy Council of
Canada embodying a Report of my Minister of Marine and Fisheries, to which is
appended a copy of the correspondonce which bas passed between the Commissioner of
Customs for Canada and the Ulnited States' Consul-General at Halifax relating to the
case of the American schooner "Pearl Nelson."

I have, &c.
(Signed) LANSDOWNE.

Inclosure 4 in No. 13.

Report of a Committee of the Honourable the Privy Council for Canada, approved by His
Excellency the Governor-General in Council on the l8th November, 1886.

THE Committee of the Privy Council are in receipt of a telegram from the Rigbt
Honourable the Secretary of State for the Colonies in the words:-

" United States' Government protest against proceedings of Canadian authorities in
case of 'Pearl Nelson' and 'Everett Steele,' said to have put into Arichat and
Shelburne respectively for purposes sanctioned by Convention. Particulars by post.
Send Report soon as possible."

The Minister of Marine and Fisheries, to whom the telegram was referred, submits
a copy of a letter addressed by the Commissioner of Customs for Canada to the Consul-
General of the United States at Halifax, and also a copy of Mr. Phelan's reply
thereto.

The Minister submits that it is clear, from Captain Kempt's affidavit, that he was
guilty of an infraction of the Customs Regulations in allowing men to land from his
vessel before she had been reported, and the Minister of Customs having favourably con-
sidered Captain Kempt's representations as to his ignorance of the Customs Regulations
requiring that vessels should be reported before landing either men or cargo therefrom
has remitted the fine of 200 dollars which had been imposed in the case of the American
schooner " Pearl Nelson."

The Minister further submits that it would appear from the Collector of Customs'
Report that his remark that " lie would seize the vessel," had reference solely to her
violation of the Customs Law, and that no evidence is given of any desire or intention
of denying to the captain of the " Pearl Nelson " any Treaty privileges lie was entitled
to enjoy.

The Committee, concurring in the above, respectfully recommend that your Excel-
lency be moved to transmit a copy of this Minute, if approved, tothe Right Honourable
the Secretary of State for the Colonies.

Al which is respectfully submitted for your Excellency's approval.
(Signed) JOHN J. McGBE, Clerk, Privy Council, Canada.,,



Inclosure 5 in No. 13.

Mr. Parmnelee to Mr. Phelan.
Sir, Ottawa, October 22, 1886.

[ IAVE the honour to acknowledge the receipt of your letter of the lith'instant,
re seizure of the Anerican schooner "Pearl Nelson " for an infraction of the Custons
Laws, &c.

The Commissioner of Customs Report in connection with this matter, which bas
been approved by the Minister of Custons, reads as follows:-

" The UJndersigned, having examined this case, las come to the conclusion that the
captain of the vessel did violate. the provisions of sections 25 and 180 of ' The Customs
Act, 1883,' by landing a number of bis crew before going to the custom-house to report;
that his plea of baving cone into port solely from stress of weàther is inconsistent with
the circurnstances, and is denied by the Coilector of Customs, who reports that 'the night
was one of the finest and most n:oderate experienced there this summer;' and that 'his
crew were landed only in the norning.' That even if the 'stress cf weather ' plea was
sustained by facts it would not exempt him from the legal requiremient of reporting his
vessel before ' breaking bulk' or landing bis crew, and it is evident that there was
nothing to hinder his reporting, as the crew appear to have had no difliculty in bandling
the vessel's boats; that it was very easy for the crew or any of them to have tiaken
valuable contrabanîd goods ashore on their persons, in the absence of any Custoins
Officer at the landing-place. Inasmuch, however, as there is no charge of actual
smuggling preferred against the vesse], the Undersigned respectfully recommends tit
the deposit of 200 dollars be refunded, deducting therefron any expenses incurred

(Signed) " J. JoRnSO;"

I trast the above may be considered a satisfactory answer to your letter referred to.
I have, &c.

(Signed) W. G. PARMELEE, Assistant Commissioner.

Inclosure 6 in No. 13.

Mr. Phelan to Mr. Parnelee.

Sir, Halifax, November 2, 1886.
I HAVE the honour te acknowledge the receipt of your communication of the 22nd

ultimo, concerning the action of the Customs Department of Canada in the case of the
American schooner "Peari Nelson," and te say I was much pleased at the decision
arrived at in that case. I have informed the Government of the United States t1at the
fine in the case referred to was ordered te be refunded.

I have also te say that the Departnient of State, in acknowledging the rece4t of a
despatch fron me, setting forth that you had placed all the papers in the cases of the
American schooners " Crittenden " and " Hlolbrook " in rny hands for perusal, sid " -he
attention of Mr. Parmelee in referring the matter to yon is appreciated. It ehows a
proper spirit."

I trust the Ieprtment of Customs will pass on the other cases as soon as possible.
I have, &c.

(Signed) M. H. PHELAN, Consul-General,

No. 14.

the Bail of Iddeslýigh to Mr. Phelps.

Sir, Foreign Office, December 16, 1886.
I IIAVI the honubur te ïadhowledge :the receipt of your note of the 27th ultimo,

'relative te the case of the - Marion Grimes," stated to have been fined and -detained at
Shelburne, Nova Scotia, in October last.

As other cases besides that of the "'Marlon Grimes"' are tktuded to in th docu-
rannts forwarded with your 1note, it 'will be desirable te take each case separately, and to
inform you shortly of the steps which Her Majesty's Government have taken in regard
to them.



In respect to the case of the "Marion Grimes," I have already received, through
ler Majestys Secretary of State for the Colonies, a copy of a despatch from the
Dominion Government,* in which they express their regret at the action taken by
Captain Quigley in hauling down the United States' flag. I have transmitted a copy of
this despateh to Her Majesty's Minister at Washington, with instructions to communi-
cate it to Mr. Bayard, and I bcg leave now to inclose a copy of it for your informa,
tion.t

fier Majesty's Government cannot doubt, that, as respects the incident of the flag,
the apology thus spontaneously tendered by the Canadian Government will be accepted by
the United States' Government in the friendly and conciliatory disposition in which it is
offered; whilst as regards the other statements concerning Captain Quigley's conduct,
Her Majesty's Government do not at preseut feel theinselves in a position to express any
opinion.

The Dominion Governmient have been requested to furnish za full Report on the
various circumstances alleged, and wihen this is received I shall have the honour to
address a further communication to you upoi the subject. ,

As concerns the cases of the " Julia Ellen " and "Shiloh,' it will probably suffice to
conmunicate to you the inclosed copies of Reports from the Canadian Government
relative to these two vessels.‡ These Reports have already been sent tc Her Majesty's
Minister at Washington for communication to Mr. Bayard.§

The protest made by the United States' Government in the case of the "Everett
Stocle " was not received in this country until the lst ultimo, and, although the
Canadian Government have been requested, by tclegraph, to furnish a Report upon the
circumstances alleged, sufficient time lias not yet elapsed to enable Her Majesty's
Government to be in possession cf the facts as reported by the Doninion authorities.

Her Majesty's Government greatly regret that incidents of the description alluded
to should occur; and they can only renew the assurance conveyed to you in my note of
the Oth ultimo, that whilst firmly resolved to uphold the undoubted Treaty righta of
ler Majesty's North American subjects in regard to the fisheries, they will also maintain
the equally undoubted right of United States' fishermen to obtain shelter in Canadian
ports under such restrictions as nay be necessary to prevent their abusing the privileges
rcserved to them by Treaty.

I notice that in Mr. Bayard's note to you of the 6th ultimo, concerning the case of
the "Marion Grimes," and ailso in his note to Sir L. West of the 19th October last,
relative to the case of the (o Everett Steele," an old discussion is revived which fier
Majesty's Governient had hoped was finally disposed of by the correspondence which
took place on the subject in 1815 and 1816.

I alhtde to the argument that a riglit to the common enjoyment of the fisheries by
Great Britain and the United States, after the separation of the latter from the mother
country, was recognized by the Treaty of 1783, although the exercise of that right was
niade subject to certain restrictions.

I refer to this point merely to observe that the views of Her Majesty's Government
in relation to it have not been modified in any way since the date of Lord Bathurst's
note of the 30th October, 1815, to Mr. John Quincey Adams.

I have, &c.
(Signed) IDDESLEIGH.

No. 15.

Sir J. Pauncefote to Sir R. Herbert.
Sir, Foreign Ofice, December 16, 1886.

I AM directed by the Earl of Iddesleigh to transmit to you a copy of a note from
the United States' Minister at this Court, calling attention to the circumstances 4ttending
the detention of the " Marion Grimes" at Shelburne, Nova Scotia, and requesting the
withdrawal of Captain Quigley, of the Canadian cruizer " Terror."l

I arm to request that you will move Mr. Secretary Stanhop e to call fqr a fîll Report
froin the Canadian Government upon the circumstances alleged; and j Ami in the
miieanwlile to inclose a copy of the reply which Lord Iddesleigh has addressed to
Mr. Phelps¶

I amn, &c.
(Signed) JULIAN PAUNCEFOTE.

a See "Unitcd State. No. 1 (1887)," p. 150. t Ibid., p. 156.
Ibid., P. 146, W bd , .6 Ibid., p. 158, N- 1_ 4,



No. 16.

Sir P. Currie to Mr. Bramslon.

Sir, Foreign Office, December 23, 1886.
IN reply to your letter of the 15th instant, I am directed by the Earl of Iddesleigh

to request you to state to Mr. Secretary Stanhope that his Lordship is of opinion that
the solicitors of the owners of the " David .J. Adams " are not entitled to the documents
they seek to procure, as otherwise they could obtain them by the ordinary process of the
Courts, and that, under these circunstances, it does not lie with Her Majesty's Govern.
ment to interfère with the course of justice.

I an, however. to add that his Lordship considers it would be advisable to
inform the Canadiai Government of the application made by Mr. Phelps, and to inquire
whether they concur in a reply being made thereto in the above sense, and vhether they
have any observations to offler befère such a reply is sent.

I am, &c.
(Signed) P. CURRIE.

No. 17.

Sir L. West to the Earl of Idde.sleigh.-(Received December 24.)

My Lord, Washington, December 10, 1886.
I HAVE the honour to acknowledge the receipt of your Lordship's despatches

of the 20th ultimo, which I received on the 7th instant, and to inform your Lordship that
I comuinnicated copies of the correspondence therein contained respecting the conduct
of the Canadian authorities in the cases of the American vessels "Rattier," "Shiloh,"
"Julia Ellen," "Mascotte," and "Marion Grimes" to the Secretary of State on the
Sth instant.

I have, &c.
(Signed) L. S. SACKVILLE VEST.

No. 18.

Sir L. West Io the Earl of Iddesleigh.-(Received December 24.)

My Lord, Washington, December 10, 1886.
I HAVE the honour to inclose to your Lordship herewith the correspondence on the

Fisheries question which bas been laid before Congress, as published in the newspapers.*
The official print is not yet ready for distribution.

Your Lordship will perceive that in his letter transmitting this correspondence the
Secretary of State recommends that a Commission should be appointed to take
perpetuating proofs of the losses sustained during the past year by American fishermen
in consequence of the interference of the Canadian authorities with their legitimate
occupations.

I have, &c.
(Signed) L. S. SACKVILLE WEST.

No. 19.

Sir L. West to the Earl of Iddesleigh.-(Received December 24.)

My Lord, Washington, December 12, 1886.
WITH reference to your Lordship'- despatch of the 26th ultimo, I have the honour

to inclose to your Lordship herewith copy of a note which I have received from the
Secretary of State, acknowledging the receipt of the copy of a despatch from the Officer
administering the Government of Canada, expressing the regret of the Dominion
Government at the action of their authorities in the case of the American vessel
"Marion Gri-nes."

I have, &c.
(Sigued) L. S. SACKVILLE WEST.

Not printed.



Inclosure in No. 19.

Mr. Bayard to Sir L. West.

Sir, Department of State, Washington, December 11, 1886.
I HAVE the honour to acknowledge your note of the 7th instant, with which yon

communicate, by the direction of the Earl of Iddesleigb, a copy of the Report of a
Committee of the Privy Council of Canada, approved the 26th October last, wherein the
regret of the Canadian Government is expressed for the action of Captain Quigley, of
the Canadian Government cruizer "l Terror," in lowcring the flag of the United States'
fishing-schooner "Marion Grimes,". whilst under detention by the Customs authorities
in the harbour of Shelburne, Nova Scotia, on the lth October last.

Before receiving this communication, I had instructed the United States' Minister at
London to make representation of this regrettable occurrence to Her Majesty's Minister
for Foreign Affairs; and desire now to express my satisfaction at this voluntary action of
the Canadian authorities, vhich, it seems, was taken in October last, but of which I had
no intimation until your note of the 7th instant was received.

I have, &c.
(Signed) T. F. BAYARD.

No. 20.

Mr. Bramston to Sir J. Pauncefote.-(Received December 24.)

Sir, Downing Street, December 24, 1886.
WITHI reference to previous correspondence respecting the North American

Fisberies question, I an direrted by Mr. Secretary Stanhope to transmit to you, for the
information of the Earl of Iddesleigh, a copy of a despatch from the Governor-General
of Canada, reporting the condemnation of the Jnited States' fishing-vessel "lHighland
light " by the Vice-Admiralty Court at Charlottetown, Prince Edward Island.

I am, &c.
(Signed) JOHN BRAMSTON.

Inclosure 1 in No. 20.

The Marquis of Lansdowne to Mr. Stanhope.

Sir, Government Hou.se, Ottawa, December 7, 1886.
I HAVE the honour to forward, for your information, a copy of a letter from the

Department of Fiqheries, stating that the United States' fishiug-vessel " Highland Light,"
seized on the lst September last for fishing within the 3-mile limit, was condemned and
ordered to be sold on the 12th instant by the Vice-Admiralty Court at Charlottetown,
Prince Edward Island.

It is understood that no defence was entered to the suit.
I have, &c.

(Signed) LANSDOWNE.

Inclosure 2 in No. 20.

Mr. J. Tilton to the Governor-General's Secretary.

Sir, Ottaw'a, December 7, 1886.
I HAVE the honour to state, for the information of his Excellency the Governor-

General, that this Department ivas advised by telegraph, under date the lst instant, from
Mr. E. J. Hodgson, Q.C., the Counsel for the Government in the case of the Queen v. the
schooner " Highland Light," seized on the 1st Septeiber last for fishing within the
3-mile limit, that the Vice-Admiralty Court at Charlottetown, Prince Edward Island,
had condemned the vessel referred to and ordered her to be sold on the 12th instant.

The Department understands that no defence was entered to the suit.
I have, &c.

(Signed) JOHN TILTON,
Deputy Minister of Fisheries.

[150] D



No. 21.

The Earl oj Iddesleigh to Sir L. West.

Sir, Foreign Office, December .24, -1886.
WITH reference to previous correspondence, I transmit to you, for communication

to the United States' Government, Reports from the Government of Canada relative to
the cases of the United States' fishing-vessels " Pearl Nelson" and " Everett Steele."t

I am, .&c.
(Signed) IDDESLEIGH.

No. 22.

Mr. Meade to Sir J. Pauncefote.-(Received December 29.)

Sir, . % Downing Street, December 27, 1886.
WiTf trefeenéee to your .lettor of the 23rd instant, and to previous correspondence

respecting the case of the "David J. Adams," I am directed by the Secretary of State
for the Colonies to transmit to you, for the information of the Earl of Iddesleigh, a copy
of a telegram which has been sent to the Governor-Geiieral of Canada on the subject.

[ am, &c.
(Signed) R. H. MEADE.

Inclosure in No. 22.

Mt. Stanhope to the Marquis of Lansdowne.

(Telegraphie.) Colonial Office, December 24, 1886.
UNITED STATES' Governnent request solicitors of "David J. Adams" may be

given, for purposes of trial, copies of Reports by Scott er Customs officers in connection
with seizure. Her Majesty's Government propose to answer to followiig effect:
Solicitors appear to be not entitled to documents desired, otherwise they would obtain
all necessary papers by means of legal procedure. Under the circumstances, it does not
lie with Her Majesty's Government to interfere with course of justice. Do you concur
or does your Government consider it desirable to offer observations before lHer Majesty's
Government answer ?

No. 23.

Mr. Meade to Sir J. Pauncefote.-(Received December 29.)

Sir, Downing Street, December 27, 1886.
WITH reference to your letter of the 15th instant., relating to the case of the

United States' fishing-vessel "Mollie Adams," I am directed by Mr. Secretary Stanhope
to transmit to you a copy of a despatch which was addressed to the Governor-General of
Canada upon the subject upon the follwing day.

I am also to inclose a copy of a further despatch which Mr. Stanhope has addressed
to the Governor-General, having reference to the general question of the treatment of
United States' fishing-vessels in Canadian ports.

I am, &c.
(Signed) R. I. MEADE.

Inelosure 1 in No..23.

Mr. Stanhope to the Marouis of Lansdowne.

My Lord, Downing Sireet. December 16,1886.
WITH reference to my despatch of the 6th October, I have the honour to

transmit to you a copy of a letter, with its inclosures, from the Foreign Office, relative to
the case of the United States' fishing-vessel "Mollie Adams."

0 Inclosures in No. 13.



I request that you will obtain from your Government, and forward to me as soon as

possible, a Report on-the-circumstances of the case.
IF have, &c.

(Signed) E. STANHOPE.

Inclosure 2 in No. 23.

Mr. Stanhope to the Marquis of Lansdowne.

My Lord, Downing Street, December 27, 1886.
WITH reference to my despatch of the 16th instant, relating to the case -of

the United States' fishing-vessel " Mollie Adams," and referring to the general coi-
plaints made on the part of the United States' Government of the treatinent of American
fishing-vessels in Canadian ports, I think it right to observe that, whilst Her Majesty's
Government do not assume the correctness of any allegations without first having
obtained the explanations of the Dominion Government, they rely confidently upon your
Ministers taking every care that Her Majesty's Government are not placed in a position
of being obliged to defend any acts of questionable justice or propriety.

I have, &c.
(Signed) E. STANHOPE.

No. 24.

Mr. Meade to Sir J. Pauncefote.-(Received December 29.)

Sir, Downing Street, December·28, 1886.
WITH reference to your letter of the 6th October, respecting the case of the-United

States' fishing-vessel " Crittenden," I am directed by Mr. Secretary Stanhope:to transmit.
to you, to be laid before the Earl of Iddesleigh, a copy-of a despatch, with its.inclosuresi
from the Governor-General of Canada on the subject.

I am, &c.
(Signed) R. fI. MEADE.

Inclosure 1 in No. 24.

The Marquis of Lansdowne to Mr. Stanhope.

Sir, Government House, Ottawa, December 4, 1886.
IN reply to your despatch of the 12th October last, transmitting a copy of a letter,

with its inclosures, from the Foreign Office, requesting to be furnished with a Report in
the case of the United States' fishing-vessel " Crittenden," I bave the honour to forward
herewith a copy of an approved Minute of the Privy Council of Canada, embodying a
Report of my Minister of Marine and Fisheries, to which is appended a statement of the
Custons officer at Steep-Creek on the subject.

I have, &c.
(Signed) LANSDOWNE.

Inclosure 2 in No. 24.

Report of a Committee of the Honourable the Privy Council approved by His Excellency the
Governor-General in -Council on the 16th November, 1886.

THE Committee of the Privy Council bave had under consideration a despatch,
dated the 12th October, 1886, from the Secretary of State for the Colonies, transmitting
a copy of a letter from Mr. Bayard, United States' Secretary of State, to the British
Minister at Washington, calling. attention to an alleged denial of the rights guaranteed
by the Convention of 1818, in the case of the American fishing-schooner "A. R.
Crittenden," by the Customs.- officer. at Steep Creek, in the Straits of Canso, Nova
Scotia.

. [150] ID>2.



The Minister of Marine and Fisheries, to whom the despatch and inclosure were
referred, submits a statement of the Customs officer at Steep Creek, and observes that
the captain of the "Crittenden " violated the Customs Laws by neglecting to enter his
vessel as requested by the Customs officer, and in landing and shipping a man, clearly
exceeded any Treaty provision he was entitled to avail himself of.

It would appear that the remark made by the Customs officer, that "lhe would seize
the vessel," had refèrence solely to the captain's violation of the Customs Regulations,
and, the Minister submits, cannot be construed into a denial of any Treaty privilege the
master was entitled to enjoy.

The Committee, concurring in the above, respectfully recommend that your Excel-
lency be moved to inform the lZight Honourable the Secretary of State for the Colonies
in the sense of the Report of the Minister of Marine and Fisheries.

All which is respectfully subnitted for your Excellency's approval.
(Signed) JOHN J. McGEE, Clerk, Privy Council.

Inclosure 3 in No. 24.

Mr. J. H. Carr to the Deputy Minister of Fishcries, Ottawa.

Sir, Steep Creek, November 1, 1886.
YOURS of the 28th October came to hand to-day, and, in reply, can state to you

that part of the crew of the schooner "Crittenden" came on shore at Steep Creek, and
landed their barrels and filled them. with water. I went direct to the men who were
filling the barrels, and told them to come and enter before taking wood and water ; they
said they would not enter or make any report. I told them that I would seize the
schooner "Crittenden " for violating the Customs Laws; they said they would risk that,
as the schooner was now out of the way, about 3 miles from my station, down the strait,
and it was impossible for me to board the vesse]. They also landed a man the same
day, with his effects, and on their return from Gloucester to the Bay St. Lawrence they
shipped a man. Was looking out for the vesse], but could not catch her. I reported the
case to the Collector of Customs at Port Hawkesbury, and on the schooner " Crittenden's"
return from the. Bay St. Lawrence she was seized, and Collector Bourinot got the
aifidavits of the captaii of the said schooner and also of some of the crew, which he
stated to the Department. I was in the office at the time when Collector Bourinot
received a telegram fron the Department to release the schooner " Crittenden " on the
deposit of 400 dollars.

I am, &c.
(Signed) JAMES H. CARR, pro Collector.

No. 25.

Sir L. West to the Eurl of Iddesleigh.-(Received December 30.)

My Lord, Washington, December 18, 1886.
I HAVE the honour to inform your Lordship that a Bill has been introduced into

the Bouse of Representatives, and referred to the Comnittee on Foreign Affairs, which
provides tliat "the President be and is hereby authorized to appoint a Commission to
proceed to such places in the United States or elsewhere as may be designated by the
Secretary of State, to take testimony, under oath or affirmation in relation to the losses
and injuries inflicted since the 31st December. 18S5, by British authorities, Imperial or
Colonial, upon citizens of the United States engaged in the fisheries on the north-east
coasts of British North America; said Commission to have the same powers as a
Commiýsioner of a Circuit Court."

I have, &c.
(Signed) L. S. SACKVILLE WEST.

No. 26.

Mr. Bramston to Sir J. Pauncefote.-(Received December 30.)

Sir, Downing Street, December 2.9, 1886.
WITH reference to the letter from this Department of the 27th instant, relating to

the case of the United States' fishing-vessel "David J. Adams," I am directed by



Mr. Secretary Stanhope to transmit to you.. to be laid before the Earl of Iddesleigh, a
copy of a telegrain from the Governor-General of Canada, from which it appears that his
Ministers concur in the answer proposed to be sent to the United States' Minister in
reply to his note of the 2nd December.

Mr. Stanhope would be glad to receive a copy of the communication upon the
subject which Lord Iddesleigh may now send to Mr. Phelps.

I am, &c.
(Signed) JOHN BRAMSTON.

Inclosure in No. 26.

The Marquis of Lansdowne to Mr. Stanhope.

(Telegraphie.) December 27, 1836.
REFEIRRING to your telegram of the 24th December, my Government concur in

answer suggested.

No. 27.

Mr. Meade to Sir J. Pauncefote.-(.Received December 31.)

(Extract.) Downing Street, December CO, 1886.31
I AM directed by Mr. Secretary Stanhope to transmit to you, tor the information

of the Earl of Iddesleigh, a copy of a despatch from the Governor-General of Canada,
inclosing a letter addressed by Her Majesty's Minister at Washington to 4he Officer
administering the Government of the Dominion, requesting to bc furnished with informa-
tion in connection with Canadian Laws regulating the sale and exportation of fresh
herring from Grand Manan Island, together with Lord Lansdowne's reply.

Inclosure 1 in No. 27.

The Marquis of Lansdowne to Mr. Stanhope.

Fir, ' Government House, Ottawa, December 7, 1886.
I HAVE the honour to forward herewith, for your informatio.n, a copy of a despatch

from Her Majesty's Minister at Washington, transmitting a copy of a letter from the
Secretary of State of the United States, with its inclosures, asking to be furnished with
authentic information respecting Canadian Laws regulating the sale and exportation of
fresh herring from Grand Manan Island, together with a copy of my reply thereto.

I have, &c.
(Signed) LANSDOWNE.

Inclosure 2 in No. 27.

Sir L. West to General Lord A. Russell.

My Lord, Washington, October 28, 1886.
I HAVE the honour to inclose to your Lordship herewith copy of a note which I

have received from the Secretary of State, together with copy of inclosure, asking for
authentic information respecting the Canadian Lavs regulating the sale and exportation.
of fresh herring from Grand Manan Island.

I have, &c.
(Signed) L. S. SACKVILLE WEST.

Inclosure 3 in No. 27.

The Marquis of Lansdowne to Sir L. West.

Sir, . Ottawa, December 3, 1886.
WITH reference to your telegram of the 17th ultimo calling attention to your

despatch of the 28th October last, transmitting a. copy of a letter from the Secretary of



State of the United States, with its inclosures, requesting to be furnished with authentie
information respecting the Canadian Laws regulating the sale and exportation of fresh
herring from Grand Manan Island, I have the honour to forward herewith, for communi.
cation to Mr. Bayard, a copy of an approved Report of a Committee of the Privy Council,
to vhich is appended a copy of the Customs Laws of Canada containing the desired
information.

J have, &c.
(Signed) LANSDOWNE.

Inclosure 4 in No. 27.

Report J a Connuittee of the Honourable the Privy Council, approved by Ris Excellency
Uth Governor-General in Council on the 24th November, 1886.

THE Committee of the Privy Council having had their attention call b a
telegrain, dated the 1 Sth November instant, from Her Majesty's Minister at Washington,
to his former despatch of the 2Sth October ultimo, inclosing a copy of a note from the
Honoumble ?1r. Bayird. and inclosures, asking for autientic information respecting the
Canadian Laws regulating the sale and exportation of fresh herring fron Grand Manan
Island.

Th'le Minister of Marine and Fisheries, to whom said despatch vas referred for early
report, states that any forcign vessel, "not manned nor equipped nor in any way prepared
for taking fish," ias full liberty of commercial intercourse in Canadian ports upon the
same conditions as arc applicable to regularly registered foreign merchant-vessels; nor is
any restriction imposed upon any foreign vessel dealing in fish of any kind different
fiom those'imposed upon foreign merchant-vessels dealing in other commercial com-
modities.

That the Regulations under which foreign vessels may trade at Canadian ports are
contained in the Customs Law of Canada (a copy of which is herewith), and which
render it necessary, anong other things, that upon arrival at any Canadian port a vessel
must at once enter imvard at the custoni-house, and upon the completion of lier loading
clear outvards for her port of destination.

The Cominittee recommend that your Excellency be moved to transmit a copy of
this Minute, together vith a copy of the Customs Laws, as containing authentic informa-
tion respecting Canadiau Laws regulating the sale and exportation of fresh herring to
Her Majesty's Minister at Washington. for the information of the Honourable Mr.
Biyard, Secretary of State for the United States.

(Signed) JOHN J. McGEE. Clerk,
Prnvy Council, Canada.

No. 28.

The Earl of Iddesleigh to Sir L. Vest.

Sir, Foreign Oficc, January 6, 1887.
WITII relrence to your despatch of the 24th Septemîber last, I transmit to you

herewith, for communication to the United States' Government, copy of a despatch
from the Governor-General of Canada, inclosing a Report from his Government on the
case of the United States' fishing-vessel " Crittenden."*

I am, &c.
(Signed) IDDESLEIGH.

No. 29.

Sir L. WUesI to the Earl of Iddesleigh.--(Received January 7, 1887.)

My Lord, Washington, Decerber 24, 1886.
I HAVE the ionour to acknowledge the receipt of your Lordship's despatch of the

8th instant, and to inforai your Lordship that I have duly advised Mr. Bayard that Her

See Inclosures in No. 24.



23

Majesty's Government have called upon the Canadian Government for a Report on the
alleged inhospitable treatment by the Canadian authorities of the American fishing-
schooners I Laura Sayward " and "Jennie Seaverns."

I have, &c.
(Signed) L. S. SACKVILLE WEST.

No. 30.

Sir R. Herbert to Sir J. Pauncefote.-(Received Januarjy 10.)

Sir, Downing Street, January 8, 1887.
WITH reference to the letter from this Department of the 23rd November last,

respecting the alleged proceedings of the Canadian authorities in the case of the United
States' fishing-vessels "Pearl Nelson" and "Everitt Steele," I am directed by
Mr. Secretary Stanhope to transmit to you, to be laid before the Earl of Iddesleigh, a
copy of a despatch which was addressed to the Governor-General of Canada on the 22nd
November, together with a copy of the reply which has now been received from Lord
Landsdowne.

I am to state that copies of the Governor-General's previous despatches of the
29th November, referred to in the one nov sent, were communicated to the Foreign
Office in the letter from this Department of the 16th ultimo.l

I am, &c.
(Signed) ROBERT G. W. HERBERT.

Inclosure 1 in No. 30.

Mr. Stanhope to the Marquis of Lansdowne.

My Lord, Downinq Street, Novenber 22, 186.
WITH reference to my telegram of the 6th instant, I have the honour to transmit

to you, for communication to your Government, copies of two letters from the Foreign
Oflice, with their inclosures, respecting the alleged proceedings of the Canadian authorities
in the case of the United States' fishing-vessels " Pearl Nelson " and " Evcritt Steele."

[ shall no doubt be favoured shortly with the Report on the subjcct requested in my
telegrain.

I have, &c.
(Signed) EDWARD STANHOPE.

Inclosure 2 in No. 30.

The Marquis of Lansdowne to Mr. Stanhope.

Sir, Government House, Ottawa, December 20, 1886.
I HAD the honour of receiving your despatch of the 22nd .November in regard-to

the case of the "Everitt Steele " and " Pearl Nelson," recently detained at Shelburne
and Arichat, Nova Scotia, for non-compliance with the Customs Regulations of the
Dominion.

2. The circumstances under which the conduet of these vessels attracted the
attention of the Customs authorities were set out in the Privy Council Orders of the
1Sth November, certifled copies of which were forwarded to you under cover of my
despatches of the 29th November.

3. The information contained in these documents was obtained in order to comply
with the request for a Report on these two cases which you had addresed to me by
telegram on a previous date. I have now carefully examined the fuller statements made
by Mr. Bayard, both as to the facts and as to the considerations by which the conduct of
the. .local officials should, in his opinion, have been governed. You wvill, I think, find, on
reference to the Privy Council Orders already before you, that the arguments advanced
by Mr. Bayard have been sufficiently met by the observations of my Minister of Marine'
and Fisheries, whose Reports are embodied in those Orders.

4. It is not disputed that the "Everitt Steele " vas in Shelburne Harbour on the-
25th March, and sailed thence without reporting. In consequence of this omission on
the master's part bis vessel was, on her return to Shelburne in September, detained by

0 See -No.13.



the Collector. The master iaviug explained that his presence in the harbour had been
occasioned by stress of weather, and that his failing to report was inadvertent, and this
explanation having been telegraphed to the Minister at Ottawa, the vessel was at once
allowed to proceed to sea; lier release took place at noon on the day following that of
ber detention.

5. li the case of the "Pearl Nelson " it is not denied tlat nine of lier crew were
landed in Arichat Harbour at a late hour on the evening of ber arrivai, and before the

'master had reported to the Custon-house. It is obvious that if men were to be allowed
to go on shore nuider such cireumstances, without notification to the authorities, great
facilities would be offered for landing contraband goods, and there can be no question
that the master, by permitting bis men to land, was guilty of a violation of sections 25

. and 180 of the Customs Act. There seens to be reason to doubt his statement that he
-mas driven irito Arichat by stress of weather; but, be this as it mnay, the fact of bis
having entered the harbour for a lawful purpose would not carry with it a right to evade
the Law to which ail vessels frequenting Canadian ports are anenable. lI this case, as
in that of the "Everitt Steele," already referred to, the statement of the master that
his offence was due to inadvertence was accepted, and the fine inposed at once
remitted.

6. I observe that, in bis despatch relating to the first of these cases, Mr. Bayard
insists with much earnestness upon the fact that certain "prerogatives " of access to the
territorial waters of the Dominion were specially reserved under the Convention of 1818
to the fishermen of the United States, and that a vessel entering a Canadian liarbour for
any purpose coming within the terms of Article I of that Convention has as niuch right
to be in that harbour as she vould have to be upon the high seas ; and he proceeds to
institute a comparison between the detention of the "Everitt Steele " and the wrongful
seizure of a vessel on the high seas upon the suspicion of being engaged in the Slave
Trade. Mr. Bayard further cails attention to the special consideration to which, from
the circumstances of their profession, the fishermen of the United States are, in bis
opinion, entitled, and le dwells uipon the extent of the injury which would result to them
if they were debarred fron the exercise of any of the rights assured to them by Treaty
or Convention.

7. I observe aiso tbat in Sir Julian Pauncefote's letter inclosed in your despatch
it is stated that the Secretary of State for Foreign Affairs wishes to urge upon the
Dominion Goverimeint the great importance of issuing stringent instructions to its
officiais not to interfere with any of the privileges expressly reserved to United States'
fishernen under Article I of the Convention of 1818.

S. I trust that the explanations which I have already been able to give in regard to
the cases of these vessels vill have satisfied you that ti facfts disclosed do not show any
necessity for the issuing of instructions other than those already circulated to the local
officials initrusted vith the execution of the Custons and Fishery Law.

9. There is certainly no desire on the part of my Government (nor, I believe, does
the conduet of the local officiais justify the assumption that suucl a desire exists) to
curtail in any respect the privileges enjoyed by United States' fishermen in Canadian
waters. It cannot, on the other hand, be contended that because these privileges exist
and are admitted by the Government of the Dominion, those who en.joy them are to be
allowed immunity fron the Regulations to which ail vessels resorting to Canadian waters
are, without exception, subjected under the Customs Act of i 3883 and the different
Statutes regulating the fisheries of the Domninion.

10. In both of the cases under consideration there was a clear and undoubted
violation of the law, and the local officiais would have been culpable if they had omitted
to notice it. That there was no animus on their part or on that of. the Canadianî
Government is, I tlhinlk, clearly proved by the promptitude witlh whiclh the circunistances
were investigated, and the readiness shown to overlook the offence and to remit the
penalty incurred as soon as proofi was forthcoming that the offence iad been uninten-
tionally committed. In support of this view f would draw your attention to the letter
(sec inclosure to rny despatch of the 29th Novenber) of Mr. Phelan, the Consul-
General for the United States at Halifax, who bas expressed his own satisfaction at the
action of the authorities iii the case of the "Pearl Nelson," and who also refers to a
communication received by him from the Lepartment of State, in whicl it is stated that
the conduet of the Assistant Commissioner of Customs in dealing with two other cases of
a somewhat similar complexion "shows a proper spirit." I have, &c.

(Signed) LANSDOWENE.



10. 31.
The Earl of Iddesleigh to Mr. Phelps.*

Sir, Foreign Ofice, January 11, 1887.
HER Majesty's Government have considered the request contained in your note of

the 2nd ultimo, to the effect that the owners of the " David J. Adams " may be furnished
ivith copies of the original Reports, stating the charges on which that vessel was seized
by the Canadian authorities; and I have now the honour to state to you that if the
owners of this vessel are legally entitled to be furnished with those Reports, they can
obtain thein by the process of the Courts; and there seems no ground for the inter-
ference of Her Majesty's Government with the ordinary course of justice.

As regards the means of obtaining information for the purposes of the defence, I
would point out that in the Report of the Canadian Minister of Marine and Fishery, of
which a copy was communicated to you on the 23rd July last, it is stated that, from a
date imrnediately after the seizure, " there was not the slightest difficulty in the United
States' Consul-General and those interested in the vessel obtaining the fullest informa-
tion ;" and that, "apart from the general knowledge of the offences whieh it was claimed
the master had committed, and which was furnished at the time of the seizure, the most
technical and precise details were readily obtainable at the Registry of the Court, and
from the Solicitors for the Crown."

With respect to the statement in your note, that a clause in the Canadian Act of
the 22nd May, 1868, to the effect that, c" In case a dispute arises as to whether any
seizure lias or lias not been legally made, or as to whether the person seizing was or was
not authorized to seize under this Act, the burden of proving the illegality of the seizure
shall be on the owner as claimant," is in violation of the principles of natural justice, as
well as of those of the common law, I have to observe that the Statute referred to is
cap. 61 of 1868, which provides for the issue of licences to foreign fishing-vessels, and for
the forfeiture of such vessels fishing without a licence; and that the provisions of
Article 10, to which you take exception, are commonly found in laws against smuggling,
and are based on the rule of law that a man who pleads that he holds a licence or other
similar document shall be put to the proof of his plea, and required to produce the
document.

I beg leave to add that the provisions of that Statute, so far as they relate to the
issue of licences, have been inoperative since the year 1870.

I have, &e.
(Signed) IDDESLEIGI.

No. 32.

The Earl of Iddesleigh to Sir L. West.

Sir, Foreign Ofilce, January 11, 1887.
WITH reference to my despatch of the 24th ultimo, I transmit to you herewith,

for communication to the United States' Governnent, a copy of a despatch from the
Governor-General of Canada relative to the cases of the American fishing-vessels
"Pearl Nelson " and " Everitt Steele."t

I am, &c.
(Signed) IDDESLEIGH.

No. 33.

Sir J. Pauncefote to Sir L. West.
Sir, Foreign Office, January 13, 1887.

WITH reference to previous correspondence, I transmit to you herewith, for com-
munication to the United States' Government, a copy of a Report by the Minister of
Justice of the Dominion of Canada upon the seizure of the American fishing-vessel
"David J. Adams."‡

Iam, &c.
(For the Secretary of State),

(Signed) JULIAN PAUJNCEFOTE.

' Copy to Colonial Office, January 11, 1 8S7.
† Inclosuro 2 in No. 30. ‡ " United States Nu. 1 (1887)," p. 170.
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.No. 34.

Sir J. Pauncefute to Mr. Phelps.

Sir, Foreign O/jice, January 14, 1887.
VITH reference to ny predecessor's note of the 30th November last, I have the

hoiour to transmit to you a copy of a Report froin the Canadian Minister of Justice upon
the seizure of the American fishingr-vessel " David J. Adams.""

I have forwarded a copy of this Report to Her Majesty's Minister at Washington,
for communication to the United States' Government.

I have, &c.
(For the Secretary of State),

(Signcd) JULIAN PAUNCEFOTE.

No. 35.

Sir L. West to the Earl of Iddesleigh.-(Rèceived Januariy 18.)

My Lord, Washington, January 6, 1887.
I HAVE the honour to acknowledge flie receipt of your Lordship's despatch of the

24thi ultino, ad 1to inform your Lordship that I have communicated the Reports thereiin
inclosed from the Government of Canada, relative to the cases of the Aimericai fishi!g-
vessels "Peari Nelson " and "Everett Steele," to the United States' Government.

I ha-c, &c.
(Signed) L. S. SACKVILLE WEST.

No. 36.

Mr. Veade to Sir Pauncefoie.--(Received January 18.)

Sir, Downing Street, January 18, 1887.
WITII refèrence to previous correspondence respecting the United States' proposals

for an wd interim arrangement on the Fisheries question, I an directed by Secretary
Sir H-. Hiolland to transinit to you, to be laid before the M1arquis of Salisbury, the
decypher of a telegrain and a copy of a despatch froni the Governor-Gencral of Canada
on the subject.

I am, &c.
(Signed) R. H. MEADE.

Iiielosure 1 in No. 36.

The Marquis of Lansdowne Io MrL. Stanhope.

(Telegraphie.) (Received January 7, 1887.)
CAN state positively that Canadian Government wvill resist Bayard proposal in

present shape. Position laid down in Clarendon-Bruce despatch 1 th May, 1860, will,
hovever, bc accepted by theni in substance.

Inclosure 2 in No. 36.

The Mar quis of Lansdowne Io M-r. Stanhope.

Sir, Government House, Ottawa, December 28, 1886.
I HAVE the honour to inforni you that I have reccived from Sir Lionel West a

despatch dated the 22nd instant, inclosing copies of a letter froni Mr. Bayard to
Mr. Plelps dated the 15th November, 1S86,t and of a Memorandum in which is contained
the draft of a proposal by Mr. Bayard " for the settlement of all questions in dispute in
relation to the fisheries on the north-eastern coasts of British North America." These
papers, of which printed copies were sent to me, have no doubt been transmitted to you
through the Foreign Office.

2. I bave referred Mr. Bayard's letter and the Meîmor'andun to my Advisers, and I
shall, as soon as possible, lay before you the formai expression of thleir opinion upon the
subject. As, however, many Members of my Governnient are absent from their Ofices

• " Uuited States No. 1 (137)," p. 170. † Inclosuires in No. 2.



27

at this season of the year, and as some time must necessarily elapse before Mr. Bayard's
proposal can be reviewed at length, it is as well that 1 should, without further loss of time,
make you aware of some of the objections to which it is open, and which ivili, I have no
doubt whatever, be made to it.

3. I would, hefore going further, observe that 1 have read with satisfaction.
Mr. Bayard's expression of his hope that advantage will be taken of the period of
"comparative serenity " which is likely to prevail during the next few months, in order
to arrive at an undcrstanding which might put an end to any doubts which now exist
with regard to the rights and privileges of United States' fishermen in Canadian
waters.

4. I should, however, be slow to admit that the proceedings taken by the Canadian
authorities during the past fishing season deserved to be characterized in the terms
applied to them by Mr. Bayard. The Reports vhich I have from time to time had the
honour of sending to you have shown that the acts of interference which Mr. Bayard
describes as involving the unjust and unfriendly treatment of citizens of the United
States were rendered necessary in consequence of the violation by them of the laws to
which all vessels resorting to Canadian waters are, without exception, amenable.

5. My Government does not yield to that of the United States in its desire to
reduce within the narrowest limits the occasions for interference with the fishermen of
the latter Power, and should it prove to be the case that there is no prospect of the
establishment of closer and mutually advantageous relations between the tvo countries,
cither in respect of the fish trade and fishing or of commercial intercourse generally, it
will certainly be desirable that steps should be taken to determine beyond dispute the
precise limits which divide the waters in which Canadian fishernien have the exclusive
right of fishing from those in which that right is common to fishermen of all nations. A
proposal for the appointment of a Mixed Commission to which this duty should, subject
to the concurrence of the Governments of the Powers interested, he intrusted, was, as
Mr. Bayard points out, made in the year 1866 by the American Government, and formed
the subject of negotiations vhich were eventually superseded by those which led to the
I'reaty of 1871, and to the appointment of the Halifax Commission, which, however,
did not deal with the question of the limits of the territorial waters of Canada. If
Mr. Bayard had simply reverted to the Adams-Clarendon Memorandum of 1866,
onitting the concluding paragraph, to which objection was taken at the time by Lord
Clarendon, and which, as Mr. Bayard, at p. 2 of bis letter, points out, is not contained in
the Memorandum which he now subnits, I should have regarded more hopefully than I
(o at this moment the prospect of an understanding being arrived at before another
fishing season commences.

(3. The 1st Article, however, of the draft proposal now submitted by Mr. Bayard,
while in other respects following closely the Adams-Clarendon Memorandum, differs
from that Memorandum, not only in the omission of the final paragraph of the latter,
but also in that it adds (sce Mr. Bayard's draft Article 1, Subsection 1) the important
stipulation, that the bays and barbours from which American fishermen are in the future
to be excluded, save for the purposes for which entrance into the bays and harbours is
permitted by said Article, are hereby agreed to be taken to be such bays and harbours
only as are 10, or less than 10, miles in width.

7. This reservation would involve the surrender of the exclusive right of fishing in
bays which have hitherto been regarded as beyond all question within the territorial
waters of Canada, such, for instance, asthe right of fishing in the inner waters of the Bay
des Chaleurs at points 40 or 50 miles from its mouth, which, roughly speaking, may be
said to be less than 20 miles wide at its opening.

S. I observe that Mr. Bayard in that part of his letter which refers to this suggestion,
has cited Conventions entered into by France and Great Britain in 1 839, and subse-
quently by other European Powers, in support of his contention that tniere should be no
exclusive right of fishing in bays measuring more than 10 miles at their opening. It is,
I think, obvious that local arrangements of this kind must be mado with reference to the
geographical peculiarities of the coasts which they affect, and to the local conditions
under which the fishing industry is pursued in different parts of the world, and that it.
does not by any nmeans follow that because the 10-mile limit is applicable upon portions
of the coast of the Continent of Europe, it is therefore applicable under the peculiar
circumstances, geographical and political, which are present in the case of the North
American Continent. A reference to the action of the United States' Government, and
to the admissions made by their statesmen in regard to bays on the .American coasts,
will, I think, strengthen this view of the case. The award in regard to the Bay of
Fundy, upon which Mr. Bayard also relies in this part of his argument, was, I believe,
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..ustified mainly upon the ground that one of the headlands which formed this bay was
in the territory of the United States, and that it could not therefore be regarded as a
Canadian Bay.

9. The ad interim arrangement embodied in Article 2 of the Memorandum
prejudges in favour of the United States one of the most important of the points which
have been in dispute, by deciding adversely to Canada the construction which is to be
placed upon Imperial and Canadian Statutes, the proper interpretation of which is at this
moment the subject of litigation before the Canadian Courts. It is to be observed that
this Article might, in the event of the failure of the two Governments to arrive at a
definitive arrangement, a contingency which, considering the relations of the United
States' Senate and the President, cannot be dismissed from our contemplation, remain in
operation for an indefinite time, greatly to the disadvantage of the people of this
country.

10. The procedure suggested in Article 3 for the investigation on the spot of all cases
of trespass by the United States' fishing-vessels appears to be open to criticism, as
capable of being used for the purpose of frustrating the ends of justice. I would submit
that no case has yet been made out for depriving of their jurisdiction, particularly in
those cases where the offence must ex hypothesi have been committed within the
territorial waters of the Dominion, the properly constituted and trustworthy Tribunals of
this country, and substituting for them an irregularly composed Court of First Instance,
such as that which would come into existence if this Article were to be adopted.

11. Aiticle 4 prejudges in favour of the United States the important question which
has arisen as to the commercial privileges to which United States' fishing-vessels are
entitled while in Canadian waters. My Government will, I have no doubt, insist upon the
necessity of maintaining the distinction made by the Convention of 1818 between fishing-
vessels endeavouring to use Canadian bays and harbours as a basis of operations from
which to prosecute their industry in competition with Canadian fishermen, and trading
vessels resorting to such bays and harbours in the ordinary course of business.

12. The history of the negotiations which preceded the Convention of 1818 makes
it perfectly clear that the purchase of bait vas not one of the purposes for which it was
intended that United States' fishing-vessels should have a right of entering Canadian
waters. It is, I observe, proposed by Mr. Bayard in the Article under consideration, that
this point also should be decided in anticipation against the Dominion without further
discussion.

13. Under Article 5 it is assumed that the seizures and detentions which have
taken place during the past season in consequence of non-compliance by United States'
fishermen with the Customs laws of Canada have in all cases involved the violation of
the Treaty of 1818 by the Canadian authorities, and we are accordingly invited, before
submitting our case to examination by the proposed Mixed Commission, to release all
United States' fishing-vessels now under seizure for a breach of our Customs laws, and
to refund all fines exacted for such illegality. We are, in other words, before going
into Court, to plead guilty to all the counts contained in this part of the indictment
against us.

14. Indeed, if Mr. Bayard's proposal be considered as a whole, it amounts to this:
that the Government of the Dominion is to submit its conduct in the past, and its rights
in the future, to the arbitrament of a Commission, without any assurance whatever that
the recommendations of that Commission .are likely to be accepted by Congress, and
that before the inquiry commences it is to place upon record the admission that it has
been in the wrong upon all the most important points in the controversy. Such an
admission would involve the public renunciation of substantial and valuable rights and
privileges for all time, without any sort of equivalent as compensation. Mr. Bayard can,
I venture to think, scarcely expect that my Government should agree to so one-sided a
proposal, or should make, without any return, concessions so damaging to the interests of
this country or so injurious to its self-respect.

15. 1 trust that ler Majesty's Government will, to the utmost of its ability,
discourage that of the United States from pressing these proposals in their present
shape, and will avoid any action which might induce the belief that the offer embodied
in them is one which deserves a favourablé reception at the hands of the Government of
the Dominion.

I have, &c.
(Signed) LANSDOWNE.



No. 37.

Sir J. Pauncefote to Sir R. Herbert.

Sir, Foreign Office, January 22, 1887.
I AM directed by the Marquis of Salisbury to acknowledge the receipt of your letter

of the 18th instant, inclosing copies of a despatch and a telegrani from the Marquis of
Lansdowne on the subject of the ad interim arrangement proposed by the United States'
Government for the settlement of the Yorth American Fisheries question.

In reply, I am to state that Lord Salistlry would be glad to receive as soon as
possible the full Report upon this proposal which Lord Lansdowne promises to send after
consultation with his advisers; but that, in the meanwhile, his Lordship presumes
Sir Henry Holland will not think it desirable that any communication upon the subject
should be made to the United States' Government.

f am to suggest that, as the next fishing season will commence in about three
months from the present date, it may bc desirable to telegraph to Canada, urging the
importance of recciving the Repcrt of the Dominion Government with the least possible
delay.

I am, &c.
(Signed) JULIAN PAUNCEFOTE.

No. 38.

Mr. Pltelps to the Marquis of Salisbury.-(Received January 29.)

My Lord, Legation of the United States, London, Januariy 26, 1887.
VARIOUS circumstances have rendered inconvenient an earlier reply to Lord

Iddesleigh's note of the 30th November, on the subject of the North American fisheries.
And the termination of the fishing season has postponed the more immediate necessity of
the discussion. But it seems now very important that before the commencement of
another season a distinct understanding should be reached between the United States'
Government and that of Her iMajesty, relative to the course to be pursued by the
Canadian authorities tovard American vessels.

It is not without surprise that I have read Lord Iddesleigh's remark in the note
above mentioned, referring to the Treaty of 1818, that Her Majesty's Government " have
not as yet been informed in what respect the construction placed upon that instrument by
the Government of the United States differs from their own." -Had his Lordship perused
more attentively ny note to his predecessor in office, Lord Rosebery, under date of the
2nd Juine, 1886, to which reference was made in mv note to Lord Iddeslei.h of the 11tli
September, 1S-6, I think lie could not have failed to apprehend distinctly the construction
of that Treaty for which lithe United States' Government contends, and the reasons and
arguments u·pon which it is founded. I have again respectfully to refer your Lordship to
mv note to Lord Rosebery of the 2nd June, 1886, for a very full, and I hope clear,
exposition of the ground taken by the United States' Government on that point. It is
unnecessary to repeat it, and I am inablc to add to it.

In reply to the observations in ny note to Lord Iddesleigh of the 11th September,
1886, on the point whether such discussion should be suspended in these cases until the
result of the judicial proceedings in respect to thei should be made known, a proposi-
tion to which, as I stated in that note, the United States' Government is unable to accede,
his Lordship cites in support of it some language of Mr. Fish, when Secretary of State of
the United States, addressed to the United States' Consul-General at Montreal, in May
1870. From the view then expressed by Mr. Fish the United States' Government has
neither disposition nor occasion to dissent. But it cannot regard it as in any way
applicable to the present case.

It is true, beyond question, that when a private vessel is seized for an alleged
infraction of the laws of the country in which the seizure talkes place, and the fact of the
infraction or the exact legal construction of the local Statute claimed to be transgressed
is in dispute, and is in process of determination by the proper Tribunal, the Government
to which the vessel belongs will not usually interfere in advance of such determination, and
before acouiring the information on which it depends. And especially when it is not yet
informed whether the conduct of the officer making the seizure will not be repudiated by
the Government under which he acts, so that interference will be unnecessary. This is all,
in effect, that was said by Mr. Fish on that occasion. In language immediately following
that quoted by Lord Iddesleigh, lie remarks as follows (italics being mine) :-

"The present embarrassment is, that while we have reports of several seizures upon



grounds, as staied by the interested parties, which seem to be in contravention of inter-
national law and special Treaties relating to the fisheries, these alleged causes of seizure
are regarded as pretensions of over-zealous officers of the British navy and the colonial
vessels, which will, as we hope and are bound in courtesy to expect, be repudiated by the
Courts before vhich our vessels are to be brought for adjudication."

But in the present case, the facts constituting the alleged infraction by the vessel
seized are not in dispute, except some circumstances of alleged aggravation not material to
the validity of the seizure. The original ground of the seizure was the purchase by the
master of the vessel of a small quantity of bait, from an inhabitant of Nova Scotia, to be
used in lawful fishing. This purchase is not denied by the owners of the vessel. And the
United States' Government insists,frst, that such an act is not in violation of the Treaty
of 1818; and, second, that no then existing Statute in Great Britain or Canada authorized
any proceedings against the vessel for such an act, even if it could be regarded as in
violation of the terme of the Treaty. And no such Statute has been as yet produced.
In respect to the charge subsequently brought against the "Adams," and upon which
many other vessels have been seized, that of a technical violation of the Customs Act in
omitting to report at the custon-house, though having nio business at the. port, (and in
some instances where the vessel seized vas not within several miles of the ]anding) the
United States' Government claim, while not adnitting that the omission to report was even
a technical transgression of the Act,-that even if it were, no harrn having been done or
intended, the proceedings against the vessels for an inadvertence of that kind were in a
higli degrec harsh, unreasonable, and unfriendly. Especially as for many years no such
effect has been given to the Act in respect to fishing-vessels, and no previous notice of
a change in its construction had been promulgated.

It seems apparent therefore, that the cases in question, as they àre to be considered
between the two Governments, present no points upon which the decisions of the Courts
of Nova Scotia need be awaited or would be material.

Nor is it any longer open to the United States' Government to anticipate that the
acts complained of vill (as said by Mr. Fish in the despatch above quoted), be repudiated
as "the pretensions of over-zealous officers of the . . . . colonial vessels." Because they
have been so many times repeated as to constitute a regular system of procedure, have
been directed and approved by the Canadian Government, and have been in nowise
disapproved or restrained by Her Majesty's Government, though repeatedly and earnestly
protested against on the part of the United States.

It is therefore to Her Majesty's Government alone that the United States' Govern-
ment can look for consideration and redress. it cannot consent to become directly
or indirectly a party to the proceedings complained of, nor to await their termination
before the questions involved betweei the two Governments shall be dealt with.
Those questions appear to the United States' Government to stand upon higher grounds,
and to be determined, in large part at least, upon verv different considerations from those
upon which the Courts of Nova Scotia nust proceed in the pending litigation.

Lord Iddesleigh, in the note above referred to, proceeds to express regret that
no reply has yet been received from the United States' Government to the arguments on
all the points in controversy contained in the Report of the Canadian Minister of Marine
and Fisheries, of which Lord Rosebery had sent me a copy.

Inasmuch as Lord Iddesleigh, and his predecessor, Lord Rosebery, have declined
altogether, on the part of Her Majesty's Government, to discuss these questions, until
the cases in which they arise shall have been judicially decided, and as the very elaborate
arguments on the subject previously submitted by the United States' Government remain
therefore without reply, it is not easy to perceive why further discussion of it on the part
of the United States should be expected. So soon as Her Majesty's Governuent consent
to enter upon the consideration of the points involved, any suggestions it may advance
will receive immediate and respectful attention on the part of the United States. Till
then, further argument on that side would seem to be neither consistent nor proper.

Still less can the United States' Government consent to be drawn, at any time, into
a discussion of the subject with the Colonial Government of Canada. The Treaty in
question. and all the international relations arising out of it, exist only between the
Governments of the United States and of Great Britain, and between those Governments
only can they be dealt with If in entering upon that consideration of the subject:which
the United States have insisted upon, the arguments contained 'in the Report of the
Canadian Minister should be advanced by lier Majesty's Government, I do not conceive
that they will be found difficult to answer.

Two suggestions contained in that Report are however specially noticed by Lord
1ddesleigh, as being "in reply" to the arguments contained in my note. In quoting the



substance of the contention of the Canadian Minister on the particular points referred to,
I do not understand his Lordship to depart from the conclusion of Her Majesty's Govern-
ment he had previously announced, declining to enter upon the discussion of the cases
in which the questions arise. Hie presents the observations of the Report only as those
of the Canadian Minister, made in the argument of points upon which Her Majesty's
Government decline at present to enter. I do not therefore feel called upon to make any
answer to these suggestions. And more especially, as it seems obvious that the subject
cannot usefully be discussed upon one or two suggestions appertaining to it, and considered
by theinselves alone. While those mentioned by Lord Iddesleigh have undoubtedly their
place in the general argument, it will be seen that they leave quite untouched most of the
propositions and reasoning set forth in my note to Lord Rosebery above mentioned. It
appears to me that the questions cannot be satisfactorily treated aside from the cases in
which they arise. And that when discussed, the whole subject must be gone into in
its entirety.

The United States' Government is not able to concur in the favourable view taken
by Lord Iddesleigh of the efforts of the Canadian Government "to promote a friendly
negotiation." That the conduct of that Government bas been directed to obtainng a
revision-of the existing Treaty is not to be doubted. But its efforts have been of such a
character as to preclude the prospect of a successful negotiation so long as they continue§
and seriously to endanger the friendly relations between the United States and Great
Britain.

Aside from the question as to the right of American vessels to purchase bait in
Canadian ports, such a construction bas been given to the Treaty between the United
States and Great Britain as amounts virtually to a declaration of almost complete
non-intercourse with American vessels. The usual comity between friendly nations has
been refused in their case, and in one instance, at least, the ordinary offices of humanity.
The Treaty of Friendship and Amity wbich, in return for very important concessions by
the United States to Great Britain, reserved to the American vessels certain specified
privileges, bas been construed to exclude them from all other intercourse common to
civilized life, and to universal maritime usage among nations not at war, as well as from
the riglit to touch and trade accorded to all other vessels.

And quite aside from ativ question arising upon construction of the Treaty, the
provisions of the Customs-house Acts and Regulations have been systematically enforced
against Arnericaii ships for alleged petty and teclinical violations of legal requirernents, in
a manner so unreasonable, unfriendly, and unjust, as to render the privileges accorded by
the Treaty practically nugatory.

It is not for a moment contended by the United States' Government that American
vessels should be exempt from those reasonable port and Custom-house Regulations
which are in force in countries which sucli vessels have occasion to visit. If they choose
to violate such requirements, their Government will not attempt to screen then from the
just legal consequences.

But what the United States' Government complain of in these cases, is that existing
ilegulations have been construed with a technical strictness, and enforced with a severity,
in cases of inadvertent and accidental violation where no harm was done, which is both
unusual and unnecessary, whereby the voyages of vessels have been broken up, and heavy
penalties incurred. That the liberal and reasonable construction of these laws that had
prevailed for many years, and to which the fishermen had become accustomed, was
changed without any notice given. And that every opportunity of unnecessary inter-
ference with American fishing-vessels, to the prejudice and destruction of their business,
bas been availed of. Whether, in any of these cases, a technical violation of some require-
ment of law had, upon close and severe construction, taken place, it is not easy to
determine. But if such Rules werc generally enforced in such a manner in the ports of
the world, no vessel could sail in safety without carrying a solicitor, versed in the
intricacies of revenue and port regulations.

[t is unnecessary to specify the various cases referred to, as the facts in many of them
have been already laid before Her Majesty's Government.

Since the receipt of Lord Iddesleigh's note, the United States' Government bas
iearned with grave regret that Her Majesty's assent has been given to the Act of the
Parliantent of Canada, passed at its late Session, entitled, " An Act further to amend the
Act respecting fishing by foreign vessels," which lias been the subject of observation in
the previous correspondence on the subject, between the Governments of the United States
and of Gileat Britain. By the provisions of this Act, any foreigr. slWp, vessel, or boat
(whether engaged, in fishing or not) found within any harbour in Canada, or within
3 marine miles of "any of the coasts, bays, or creeks of Canada," iay be brought into



port by any of the officers or persons mentioned in the Act, ber cargo searched, and her
master examined upon oath, touching the cargo and voyage, under a heavy penalty if the
questions asked are not trulv answered: and if such ship has entered such waters "for any
purpose " not permitted by Treaty or Convention, or by law of the United Kingdom or of
Canada for the time being in force, such ship, vessel, or boat, and the tackle, rigging,
apparel, furniture, stores and cargo thereof shall be forfeited."

It bas been pointed out in my note to Lord Iddesleigh above mentioned, that the
3-mile limit referred to in this Act is clainied by the Canadian Government to include
considerable portions of the high seas, such as the Bay of Fundy, the Bay of Chaleur, and
similar waters, by drawmg the line from headland to headland. And that American
fishermen have been excluded from those waters accordingly.

It has been seen also that the term " any purpose not pernitted by Treaty " is held
by that Government to comprehend every possible act of human intercourse, except only
the four purposes named in the Treaty: sielter, repairs, wood, and water.

Under the provisions of the recent Act therefore, and the Canadian interpretation of
the Treaty, any American fishing-vessel that may venture into a Canadian harbour, or may
have occasion to pass through the very extensive waters thus conprehended, may be
seized at the discretion of any one of numerous subordinate officers, carried into port,
subjected to search, and the examination of her master upon oath, ber voyage broken up,
and the vessel and cargo confiscated, if it shall be determined by the local authorities that
she bas ever even posted or received a letter, or landed a passenger in any port of Her
Majesty's dominions in America.

And it is publicly announced in Canada that a larger fleet of cruizers is being
prepared by the authorities, and that greater vigilance will be exerted on their part in the
next fishing season than in the last.

It is in the Act to which the one above referred to is an amendment that is found the
provision to which I drew attention in a note to Lord Iddesleigh of the 2nd December,
1886, by which it is enacted that in case a dispute arises as to whether any seizure bas
or bas not been legally made, the burden of proving the illegality of the seizure shall be
upon the owner or claimant.

In bis reply to that note, of the 1 Ith January, 1887, his Lordship intimates that this
provision is intended only to impose upon a person claiming a licence the burden of
proving it. But a refcrence to the Act shows that such is by no means the restriction of
the enactment. It refers in the broadest and clearest ternis to any seizure that is made
under the provisions of the Act, which covers the whole subject of protection against
illegal fishing. And applies not only to the proof of a licence to fish, but to all questions
of fact whatever necessary to a determination as to the legality of a seizure, or the
authority of the person making it.

It is quite unnecessary to point out what grave embarrassments may arise in the
relations between the United States and Great Britain, under such administration as is
reasonably to be expected of the extraordinary provisions of this Act and its amendment,
upon which it is not important at this time further to comment.

It will be for Her Majesty's Government to determine how far its sanction and
support will be given to further proceedings such as the United States' Governrent have
now repeatcdly complained of, and have just ground to apprebend may be continued by
the Canadian authorities.

It was with the earnest desire of obviating the impending difliculty, and of preventing
collisions and dispute until such time as a permanent understanding between the two
Governments could be reached, that I suggested on the part of of the United States, in my
note to Lord Iddesleigh of the lth September, 1886, that an ad interimn construction of
the terms of trie Treaty might be agreed on, to be carried out by instructions to be given
on both sides, without prejudice to the ultimate claims of either, and terminable at the
pleasure of either. In an interview I had the honour to have witl bis Lordship, in which
this suggestion was discussed, I derived the impression that he regarded it with favour.
An outline of such an arrangement was therefore subsequently prepared by the United
States' Government, which at the request of Lord Iddesleigh, was subnitted to him in my
note of the 3rd December, 1886.

But I observe' with some surprise, that in bis note of the 30th November last, his
Lordship refers to that proposai made in my note of the 1 lth Septenber, as a prop1osition
that Her Majesty's Government "should teniporarily abandon the exercise of the Treaty
rights which they claim and which they conceive to be indisputable

In view of the very grave questions that existas to the extent of those rights, in respect
to which the views of the United States' Government differ so widelv from those insisted
upon by Her Majesty's Government, it does not seem to me an unreasonable proposal, that
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the two Governments by a temporary and mutual concession without prejudice, should
endeavour to reach some middle ground of ad interim construction by which existing
friendly relations might be preserved until some permanent Treaty arrangements could be
made.

The reasons why a revision of the Treaty of 1818 cannot now, in the opinion of the
United States' Government, be hopefully undertaken, and which are set forth in my note
to Lord Iddesleigh of the 11th September, 1886, have increased in force since that note
was written.

I again respectfully commend the proposal above mentioned to the consideration of
Ber Majesty's Government.

I have, &c.
(Signed) E. J. PHELPS.

No. 39.

Sir L. West to the Marquis of Salisbury.-(Received January 31.)

My Lord, Washington, January 19, 1887.
I UAVE the honour to acknowledge the receipt of your Lordship's despatch of the

6th instant, and to inform your Lordship that, in obedience to the instructions therein
contained, I have communicated copy of the despatch of the Governor-General, and of
the Report which accompanied it, on the case of the United States' fishing-vessel
"Crittenden," to the United States' Government.

I have, &c.
(Signed) L. S. SACKVILLE WEST.

No. 40.

Sir L. West Io the Marquis of Salisbury.-(Received February 7.)

My Lord, Washington, January 19, 1887.
1 HAVE the honour to inclose to your Lordship copies of a Bill which bas been

introduced into the House of Representatives for the protection of American fishermen,
in consequence of the denial on the part of the Dominion Government of the right to
land and transport American fish in bond over Canadian railroads to the United States.

It is said that American capitalists interested in Canadian railroads are strongly
opposed to this Bill.

I have, &c.
(Signed) L. S. SACKVILLE WEST.

Inclosure in No. 40.

49th Congress, 2nd Session.-H. R. 10786.

IN THE HoUSE Or REPRESENTATIVES.

January 17, 1887.

Read twice, referred to the Committee on Foreign Affairs, and ordered to be printed.

Alr. Belmont introduced the following Bill:-

A Bill to protect American Vessels against unwarrantable and unlawful Discriminations
in the Ports of British North America.

BE it enacted by the Senate and House of Representatives of the United States of
America in Congress assembled, that hereafter, whenever the President shall be satisfied
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that vessels of the United States are denied in ports of the British provinces in North
America bordering on the Atlantic Ocean, or in the waters adjacent to said provinces,
rights to which such vessels are entitled by Treaty or by the law of nations, he may, by
Proclamation, prohibit vessels bearing the British flag and coming from such ports from
entering the ports of the United States, or from exercising such privileges therein as he
may in his Proclamation define ; and if, on and after the date at which such Proclamation
takes effect, the master or other person in charge of any of such vessels shall do, in the
ports, harbours, or waters of the United States, for or on account of such vessel, any act
forbidden by such Proclamation aforesaid, such vessel, and its rigging, tackle, furniture,
and boats, and all the goods on board, shall be hable to seizure and forfeiture to the
United States; and any person or persons preventing or attempting to prevent, or aiding
any other person in preventing or attempting to prevent, any officer of the United States
from enforcing this Act, shall forfeit and pay to the United States 1,000 dollars, and shall
be guilty of a misdemeanour, and, upon conviction thereof, shall be liable to imprison-
ment for a term not exceeding two years.

Section 2. That the President may also, by such Proclamation, forbid the entrance
into the United States of all merchandize coming by land from the provinces of
British North America, and may also forbid the entrance into the United States of the
cars, locomotives, or other rolling-stock of any Railway Company chartered under the
Laws of said provinces; andi upon proof that the privileges secured by Article 29 of the
Treaty concluded between the United States and Great Britain on the Sth day of May,
1871, are denied. as to goods, wares, and merchandize arriving at the ports of British
North America, the President may also, by Proclamation, forbid the exercise of the like
privileges as to goods, wares, and merchandize arriving in any of the ports of the United
States; and any person violating or attempting to violate the provisions of any
Proclamation issuied under this section shall forfeit and pay to the United States the sum
of 1,000 dollars, and shall be guilty of a misdemeanour, and, upon conviction thereof, shall
be liable to imprisonment for a term not exceeding two years.

Sec. 3. That whenever,- after the issuance of a Proclamation under this Act, the
President is satisfied that the denial of rights and privileges on which his Proclamation
was based no longer exists, he may withdraw the Proclamation, or so much thereof as he
may deem proper, and reissue the same thereafter when in his judgment the saine shall
be necessary.

No. 41,

Sir L. West to the Marquis of Salisbury.-(Received February 3.)

My Lord, Washington, January 19, 1887.
WITH reference to my preceding despatch, I have the honour to inclose to your

Lordship herewith copies of a preamble and Resolution offered in the Senate in the same
sense as the Bill introduced into the House of Representatives on the Fisheries question.

I have, &c.
(Signed) L. S. SACKVILLE WVEST.

Inclosure in No. 41.

Extractfroin the "Congressional Record" of January 19, 1887.

FIsrENCa RIGHTS OF TIIE UNITED STATES.

Mr. Gorman submitted the following Resolution, which was read:-
"Whereas it appears from documents laid before the Senate that the ancient rights

of the United States' fishermen, when bound, to the north-east deep-sea fisheries, of
transit through Canadian waters, with the incidents appertaining thereto, of shelter,
repair, and provisioning in the adjacent ports, such rights being founded on international
aw and on Treaty, bave been obstructed by Canadian authorities, such obstruction being

attended by indignity and annoyance, and followed by great loss to the parties interested
In such fishing vessels; and

"Whereas such transit, with its incidentse of temporary shelter, repair, and pré.



visioning, is part of a system with the transit with similar incidents permitted to
Canadian engines, cars, vessels, and goods through the territory and territorial waters of
the United States on their way from point to point in Canada, with this distinction, that
the transit in the former case is a matter of right, based on international law and Treaty,
while in the latter case it is a matter of permission and gratuity:

"Resolved,-That the President of the United States is authorized, whenever it shall
appear to him that there is an insistance on the part of the Canadian authorities with
the obstructions, indignities, 'and annoyances above recited, to issue his Proclamation
prohibiting the transit through the United States or the territorial waters thereof from
point to point ia Canada, or from Canada to the ocean, of any engines, cars, goods, or
vessels proceeding from Canada."

No. 42.

Sir L. West to the Marquis of Salisbury.-(Received January 31.)

My Lord, Washington, January 21, 1887.
WITH reference to my despatch of the 18th ultimo, I have the honour to inclose

to your Lordship herewith copies of the Bill, and Report thereon, for the appointment
of a Commission to investigate losses and injuries inflicted on United States* citizens
engaged in the North American fisheries.

I have, &c.
(Signed) L. S. SACKVILLE WEST.

Inclosure 1 in No. 42.

49th Congress, 2nd Session.-Il. R. 10241.

[Report No. 3648.]

IN THE HOUSE OF REPRESENTATIVES.

December 17, 1886.

Read twice, referred to the Committee on Foreign Affairs, and ordered to be printed.

January 18, 1887.

Committed to the Committee of the whole House on the state of the Union and
ordered to be printed.

Mr. Belmont introduced the following Bill:-

A Bill for the Appointment of a Commission to investigate concerning 'Losses and Injuries
inflicted since December 31, 1885, on United States' Citizens engaged in the North
American Fisheries.

BE it enacted by the Senate and House of Representatives of the United States of
America in Congress assembled, that the President be, and is hereby, authorized to
appoint a Commissioner to proceed to such places in the United States or elsewhere as
nay be designated by the Secretary of State, to take testimony, under oath or affirmation,

in relation to the losses and injuries inflicted since the 31St December, 1885, by British
authorities, Imperial or Colonial, upon citizens of the United States engaged in the
fisheries on the north-east coasts of British North America. Said Commissioner shall
everywhere have, in respect of the administration of oaths or affirmations and the taking
of testimony, the same powers as a Commissioner of a Circuit Court, and shall be paid
the same fees as are prescribed for similar services of a Commissioner of a Circuit Court,
together with travelling expenses.
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Inclosure 2 in No. 42.

Report.

49th Congress, 2nd Session.-Report No. 3648.

HloUSE Or JtEPRESENTATIVES.

NORTH AMERICAN FISHIERIES.

Committed to the Committee of the whole House on the state of the Union and
ordered to be printed.

January 18, 1887.

Mr. Behnont, fron the Committee on Foreign Affairs, submitted the following
Report:-

[To accompany Bill H. R. 10241.]

THE Conmittee on Foreign Affairs, to which were referred the President's Message
of the Sth Deceniber, 1S86 (Ex. Doc. No. 19), and the reply of the Secretary of the
Treasury, on the 10th January, 1887 (Ex. Doc. No. 78), to the Resolution of the House
adopted on the 14th December, 1886, and House Bill 10241, submits the following
Report:-

Your Committee bas not only given to those communications the very careful
consideration whicli they deserve, but, during the last Session of the House, made
diligent inquiry into the whole subject of American fisheries. They were attended in
the committee-roomw by, among others, William Henry Trescot, Esq., and Charles Levi
Woodbury, Esq., of Boston. Mr. Woodbury represented ail, or a large inajority of,
New England owners of fishing-vessels, and both of the gentlemen favoured your
Conimittece vith valuable opinions on different phases of the important subject under
consideration.

Your Committee is of the opinion that the rightful area of our "American fisheries"
has been reduced, and the quantity of fish-fresh, dried, cured, or salted-landed in the
United States free of duty bas been diminished, by the conduet of local officers in
Canada. That conduct has been not only in violation of Treaty stipulations and of
international comity, but, during the fishing season just passed, has been inhuman, as
he Message of the President clearly establishes.

The Trealy of 1783.

The Treaty of Peace dCefined, in 1783, the area of American fisheries which might
in that portion of the world bc prosecuted by Ainerican vessels. Its IIIrd Article
declares:

ARTICLE III.

It is agreed that the people of the United States shall continue to enjoy unmo.
lested the right-

1. To take fish of every kind on the Grand Bank and ail the other banks of
Newfoundland ;

2. Also in the Gulf of St. Lawrence;
3. And at ail other places, in the sea, where the inhabitants of both countries

used at any time heretofore to fish. And also, that the inhabitants of the United
States shall have liberty-

(1.) To take fish of every kind on such part of the coast of Newfound and as British
fishermen shall use (but not to dry or cure the same on that island);

(2.) And also on the coasts, bays, and creeks of ail other of His Britannie Majesty's
dominions in America;

(3.) And that the American fishermen shall have liberty to dry and cure fish in any
of the unsettled bays, harbours, and crecks of Nova Scotia, Magdalen Islandseand
Labrador, so long as the same shall remain unsettled; but so soon as the same, or



either of them, shall be settled, it shall not be lawful for the said fishermen to dry or
cure fish at such Settlement without a previous agreement for that purpose with the
inhabitants, proprietors, or possessors of the ground.

When that Treaty of Peace was signed the British Navigation Act of Charles II
and other laws prevented trade in foreign vessels with the Anglo-American Colonies.
The corner-stone of that policy was a monopoly of colonial trade for British vessels.
The Ainerican Colonies were founded in subservience to British commerce. A double
monopoly was established by England-a monopoly of their whole import, which is al
to be from England; a monopoly of their whole export, which is to be sent nowhere but
to Great Britain. The Colonies were to send all their products raw to England, and
take everything from England in the last stage of manufacture. The Treaty of Peace
did not stipulate for a change of that policy as between the United States and Canada,
although the American Congress did, in April 1776, sweep away, so far as it could, that
monopoly system fion the ports it controlled, abolish British custom-houses and put
none in their stead, proclaim absolute free trade in the place of heavy restrictions, invite
products from any place to come in friendly vessels, and authorize American products to
be exported without tax.

After the thirteen States had acquired their independence, American vessels were
not only excluded from the ports of the British colonies, but Canada, as a reward for its
loyalty, received the exclusive privilege of supplying the British West Indies with timber
and provisions, to the great injury of the latter, whose nearest ports were the American
Gulf ports and South American ports.

It will be observed that this Article, in con&uing, confirming. and establishing the
thirteen States and their inhabitants in the taking- of fish on the banks, in the gulf, and
in the sea, uses the word "rights," but uses the word "liberty" in confirming to
American fishermen the taking of fish on the coasts, bays, and creeks of every part of
the British dominions in America. The word "rights " is thus applied to fishing in the
open sea, which by public law is common to ail nations, and was intended to affirm that
Great Britain did not claim to hold by Treaty engagements, or in any other manner, an
exclusive right of fishing therein. . The word "liberty " is thus applied to taking fish, to
drying and curing fish, on what was, anterior to the Treaty, within the jurisdiction. or
territorial waters, of Great Britain, but an exclusive right of taking fish therein was not
bers. "Liberty," as thus used, implies a freedom from restraint or iiterference in
fishing along the British coasts.

Canada having been, by the aid of men of the New England Colonies, conquered
for the English in 1759, the conquest having been confirmed in 1763 by the Treaty of
Paris, and the sovereignty of Newfoundland having been conceded to Great Britain by
the peace of Utrecht in 1713, the American colonists, who bravely endured sacrifices in
var to accomplish those results, shared therein, as British subjects, down to 1783, when,

by Treaty, England stipulated that the citizens of the " free, sovereign, and independent
States" of America shall continue to share, and share alike, with British subjects in such
coast fishing. Lord North having, in 1775, proposed to the House of Commons to
exclude the fish-ermen of New England from the banks of Newfoundland, and to restrain
them fron a toil in which they excelled the world, the joint right to the fisheries became
a vital part of the great American struggle. " God and nature," said Johnston, "have
given that fishery to New England, and not to Old." Americans, Britons, and British
Canadians became by the Treaty partners in the fisheries. It created a "servitude of
public law " in favour of Anerican fishermen. All British "coasts, bays, and creeks " in
America were thereby, as Secretary Manning so aptly says, made a part of our
"American fisheries," to which our Tariff laws, thereafter enacted, referred and attached,
and so made the products thereof exempt from duty on entry at our ports.

The Treaty of Ghent.

Thus stood American riglits and liberties of fishing on the high seas, and within the
limits of British dominion in North America, down to the war of 1812, and to the Treaty
of peace negotiated at Ghent, which closed that war. Till then it was nowhere denied
that American fishermen could fish on the high seas and on those coasts wherever
British fishermen could fish. But during the negotiations at Ghent, in 1814, the British
negotiators declared that their Government "did not intend to grant to the United
States gratuitously the privileges formerly granted by Treaty to them of fishing ivithin
the limits of the British sovereignty, and of using the shores of the British territories for
purposes connected with the British fisheries." In ansiver to this declaration the
American negotiators said they were " not authorized to bring into discussion any of



the rights or liberties which the United States have heretofore enjoyed in relation
thereto."

England contended that the word "right " in the Treaty of 1783 was used as
applicable to what the United States were to enjoy in virtue of a recognized independence,
and the word "liberty " to what they were to enjoy as concessions strictly dependent on
the existence of the Treaty in full force, which concessions fell, as England asserted, on
the declaration of war by the United States, and would not be revived excepting for an
equivalent.

In the alarming condition of affairs, at home and abroad, in the autumn of 1814, our
Government did finally authorize our negotiators at Ghent to agree to the status quo
ante bellum as the basis of negotiation, provided only that our national independence was
preserved. (Sec introductory notes by Hon. J. C. Bancroft Davis to "Treaties and
Conventions," published by the Department of State in 1873, p. 1021.) The Treaty was
signed on the 24th December, 1814. How different might have been its terms had there
been procrastination till the news came of General Jackson's brilliant victory at New
Orleans only fifteen days afterward, or till the escape of Napoleon from Elba only two
months later.

7e Treaty of 1818.

Within a short time after the close of the vear 1814 England announced her
purpose to exclude American fishermen from the "liberty " of fishing withini one marine
league of her shores in North America, and of drying and curing fish on the unsettled
part of those territories.

The announcement led up to the Treaty of 1818, whereby the "liberty " conceded
in 1783 to belong to American fishermen was confined within narrower limits, and the area
of Anierican fisheries was greatly reduced, as well as the quantity of American caught fish
arriving exempt from taxation at our ports. That Treaty of 1818, and the misunder-
standing under it, led up to the Marcy-Elgin Reciprocity Treaty of 1854, terminating in
1866, which covered by a new stipulation a part of the stipulations contained in the
Treaty of 1818. Your Committee do not now express an opinion whether or not the
termination of the Reciprocity Treaty of 1854 revived the superseded and dead stipulation
of the Convention of 1818, contained in its renunciation sentences, which are the last
sentences of the Ist Article, for which stipulation in the Treaty of 1818 a new and
positive stipulation was substituted and inserted in the Treaty of 1854, which last-named
Treaty might, in accordance with its ternis, have been in force indefinitely.

The Ist Article of the Treaty of 1818, which has been the cause of such unnumbered
international differences and disputes, is in these words :-

"Whereas différences have arisen respecting the liberty claimed by the United
States, for the inhabitants thereof, to take, dry, and cure fish on certain coasts, bays,
harbours, and creeks of His Britannie Majesty's dominions in America, it is agreed
between the High Contracting Parties that the inhabitants of the said United States shall
have for ever, in common with the subjects of His Britannic Majesty, the liberty to take
fish of every kind-

"1. On that part of the southern coast of Newfoundland which extends from Cape
Ray to the Rameau Islands, on the western and northern coasts of Newfoundland, from
the said Cape Ray to the Quirpon Islands;

"2. On the shores of the Magdalen lslands;
"3. .And also on the coasts, bays, harbours, and creeks from Mount Joly, on the

southern coast of Labrador, to and through the Straits of Belle Isle, aud thence north-
wardly indefinitely along the coast, without prejudice, however, to any of the exclusive
rights of the Hudson's Bay Company.

"And that the Anerican fishermen shal also have liberty for ever to dry and cure
fish in any of the unsettled bays, harbours, and creeks of the southern part of the coast of
Newfoundland, hereabove described, and of the coast of Labrador; but so soon as the
same or any portion thereof shall be settled, it shall not be lawful for the said fishermen
fo dry or cure lish at such portion so settled without previous agreement for sucb purpose
with the inhabitants, proprietors, or possessors of the ground.

"Ard the United States hereby renounce for ever any liberty heretofore enjoyed or
clained )y the inhabitants thereof to take, dry, or cure fish on or within 3 marine miles
of any of fle coasts, bays, creeks, or harbours of His Britannic Majesty's dominions in
America not included within the above-mentioned limits:

"Provided, however, that the American fishermen shall be permitted to enter such
bays or harbours (1) for fthe purpose of shelter, and (2) of repairing damages therein ; of
(3) purchasing wood. and (4) of obtaining water, and for no other purpose whatever. But



they shall be under such restrictions as may be necessary to prevent their taking, drying,
or curing fish therein, or in any other manner whatever abusing the privileges hereby
reserved to them."

That Article does not allude to, or attempt to interfere with, our rights in the open
sea, on the banks, or in the gulf, which were confirmed by the Concession of the indepen-
dence of the thirteen States. It refers only to the liberty claimed and recognized by the
Treaty of 1783, " on certain coasts, bays, harbours, and creeks." It begins by a recital
that differences have arisen respecting the "liberty " claimed by American fishermen in
those places. It neither mentions nor alludes to any differences about fishing on the high
seas. It stipulates that American fishermen may fish on certain specified coasts, bays,
harbours, creeks, and shores, and may dry and cure fish in certain unsettled bays,
barbours, and crceks, and especially dry and cure on the coasts of Newfoundland, which
last the Treaty of 17S3 did not embrace. The United States "renounces " any "liberty"
to take, dry, or cure fish vithin 3 miles of any other coasts, bays, creeks, or harbours than
those specified in the Article, but the sentence of renunciation contains a stipulation that
the American fishermen may enter " such bays or harbours " for four specified purposes,
"and for no other purpose whatever," under such restrictions as may be necessary to
prevent fishing, drying, or curing "therein."

Unless English words were in 1818 used in that Article in an unusual sense, there is
not a sentence or word therein that has reference to anything else than taking, drying,
or curing fisli by American fishermen, on or within certain coasts, bays, creelks, or
harbours therein described. No word or phrase mentioned alludes or refers to deep-sea
fishing, or ordinary commercial privileges. The restrictions refer only to fishing, or
drying, or curiiig "in such bays or harbours."

It is to be assumed that when this Treaty of 1818 was signed, the British Statutes
of Charles II in restraint of navigation, the rudiments of whieh are to be seen in 1650,
and were aimed at Dutch trade with British sugar Colonies, were, on the English side,
rigorously enforced, so that no merchandize could be lawfully imported into Canadian
ports excepting in English bottoms. The Treaty of 1818 was concluded on the 20th
October of that year, but ratifications were not exchanged till the 30th January, 1819.
Certainly on our side there vas then in force legislative restriction on navigation almost
as severe as was the English enactment after the restoration of Charles II. America had
not then emerged from the era of the embargo, Berlin and Milan Decrees, and the
influences of the war of 1812. On the 18th April, 1818, the President approved a law
closing our ports after the 30th September, 1818, against British vessels coming from a
Colony which, by the ordinarv laws, is closed against American vessels. Touching at a
port open to American vessels could not modify the' restriction. Vessels and cargoes
entering, or attempting to enter, in violation of the law, were forfeitable. And any
English vessel that could lawfully enter our ports was compelled to give a bond, if laden
outward with American products, not to land them in a British Colony or, territory from
which American vessels were excluded. The presumption is that, quite independently of
fishing rights and liberties, no American vessel was for long before and after 1818
permitted by English law to touch and trade in Canadian ports. How that system of
exclusion was gradually broken down, not by Treaty, but by concerted legislation, the
Secretary of State and the Secretary of the Treasury have clearly exhibited in the-
communications referred to your Committee.

Not till 1822 were American wheat and lumber .permitted to go directly from
American ports to the British West Indies and be entered there. In 1843 Canada was
allow'ed to import American wheat, and then send it through the St. Lawrence to the
English market as native produce-an indirect open blow at the English Corn Laws.
Canadian trade entered upon another stage of Frosperity in 1846, when the restrictive
navigation laws of England were again relaxed for ber benefit, and in 1850, when Canada
was quite relieved from the injurious influences of those laws; but yet Canada, at this
late day, endeavours to return to those obsolete and condemned restraints on trade by
excluding deep-sea American fishermen from her ports.

That, a sovereign State has exclusive jurisdiction in its own territory, and over its
own vessels on the high seas, is nowhere denied. Mr. Fish announced, as Secretary of
State, in 1875, "We have always understood and asserted that, pursuant to public law, no
nation can rightfully claim jurisdiction at sea beyond a marine league from the coast."'
No nation has asserted, independently of a Treaty, an exclusive dominion over the sea
surrounding its coast applicable to the passing ships of other nations. Why should a
vessel which, under stress of weather or necessities of navigation, casts anchor for a few
hours in a bay, be subjected to a larger or fuller foreign jurisdiction than a passing vessel,



provided in-shore fisheries are not thereby poached upon or the revenue evaded, or safe
navigation endangered or crime attempted or comniitted ? Why need a powerful State take
any cognizance of such innocent and casual presence of a little body of foreign seamen ?
The Treaties which have been made applicable thereto refer to neutrality in war and the
exclusive right of fishing, thereby proving the general rule. There is no doubt a. weil-
founded claim, based on usage, over an exclusive dominion of some narrow zone of the
sea for some purposes, but those purposes are carefully restricted, among other things,
to navigation, rules of the rond, lighthouses, quarantine, pilotage, anchorage, revenue, or
local fisheries. By the Treaties of 17S3 and IS1S there is a zone of the Canadian and
Newfoundland coasts open and free to Anierican fishermen.

That dispute was settled, and a new contract entered into by the Reciprocity Treaty
of 1854, which stipulated :-

"Article 1. It is agreed by the Higli Contracting Parties that in addition
to the liberty secured to the United States' fishermen by the above-mentioned
Convention of the 20th October, 1818, of taking, curing, and drying fish on
certain coasts of British North American Colonies therein defined, the inhabitants
of the United States shall have, in common with the subjects of Her Britannic
Majesty, the liberty to take fish of every kind, except shell-fish, on the sea-
coasts and shores, and in the bays, harbours, and creeks of Canada, New Brunswick,
Nova Scotia, Prince Edward Island, and of the several islands thereunto adjacent (and,
by another Article, Newfoundland), without being restricted to any distance fron shore,
with permission to land upon the coasts and shores of those Colonies and the is!ands
thereof, and also upon the Magdalen Islands, for the purpose of drying their nets and
curing their fish; provided that in so doing they do not interfere with the rights of
private property, or with British fishermen in the peaceable use of any part of the sane
coast in their occupancy for the same purpose. It is understood that the above-mentioued
liberty applies solely to the sea-fishery, and that the salmon and chad fisheries and all
fisheries in rivers and the nouiths of rivers are hereby reserved exclusively for British
fishermen."

Similar provision was made in Article II, with like exception, for the admission of
British subjcets to take fish on a part of the sea-coasts and shores of the United
States.

The United States purchased the fishery provisions of this Treaty and exemp-
tion fron certain restrictions in the Treaty of 1818 by stipulations that certain
enumerated articles of the growth and produce of the British Colonies of Canada, New
Brunswick, Nova Scotia, Prince Edvard Island, and Newfoundland should be admitted
.at our ports free of duty.

They were the incidents of a larger question, namely, the terms of commercial
intercourse between the United States and the British Colonies in North America.

It is not contended anywherc, by anybody, that the stipulations in the Treaty of
Peace of 1783, by which the sovereignty and independence of the thirteen States were
acknowledged, their boundaries fixed, their right established to navigate the high seas
and to fislh therein, fell by the war of 1812. Nor is it pretended that the war of 1812
grew out of the exercise of fishing rights under the Treaty of 1783, so as that whatever
stipulations therein were intended to be permanent, to bind during war, and to survive
war, were extinguished by the war. Even if it be conceded that the "liberty to
Americans," in the Treaty of 1783, to catch or cure and dry fish on the coast of New-
foundland, and " on the coasts, bays, and creeks of all other of Her Britannic Majesty's
dominions in America," could, on a declaration of war by the United States, have been
annulled by England, they were not at any time expressly annulled. If they could have
been suspended by the will of Englaid, they were not expressly suspended. If they were
.suspended by the fact of war, if they were like temporary commercial engagements, or
like postal Treaties, there was notluing in the facts of the war of 1812 to prevent them
from recommencing their operations automatically with the peace. Nothing in the
relations of the two Governments was inconsistent with their survival. Mr. Dana, in his
note on Wheaton (p. 353), lias stated the rule thus :-

If a war arises from a cause independent of the Treaty, the survival of any clause in
the Treaty nust depend upon its nature and the circumstances under which it was
made.

The question of amendment or survival of the Treaty of 1783, as to certain specified
parts of the British coast in America, was, however, by the Treaty of 1818, made of no
practical consequence (so long as tlat Treaty endured) by the renunciation signed by tba
United States.



The Canadian Contention.

The legal effect of the Ist Article of the Treaty of 1818 may be sketched in outline
in this wise

Ail the British coast, shores, bays, harbours, and creeks in America were, by tnat
Article, separated into two portions, which were bounded, defined, and indentified. The
two m;ay be marked, respectively, as (A) and (B). In the sixth volume of " Papers relating
to the Treaty of Washington," published by the Department of State in 1874, is a Map
of New Brunswick, Nova Scotia, Newfoundland, and Prince Edward Island, coloured in a
way to plainly exhibit these two portions. In all that portion marked (A) it was agreed
that the inhabitants of the United States shall bave for ever, in comnion with British
subjects, the liberty to take fish of every kind ; but as to the portion maarked (B), the
United States renounced for ever any liberty theretofore enjoyed or claimed to take, dry,
or cure any fish. It was stipulated, nevertheless, that "the American fishermen shall be
permitted to enter " the portion marked (B) for the purpose of shelter, repairing dlamages.
purcbasiig wood, obtaining water, and " for no other purpose whatever."

The entire Article referred to inshore fishing. No right, and no liberty whatever,
that might concern deep-sea fishermen, did the -United States, by the Treaty of 1818,
renounce.

This obvious intent and purpose of the Article is confirmed by the last words of the
section, w'hich declares: "But they " (the American fishermen) "shall be under such
restrictions as may be necessary to prevent their taking, drying, or curing fish therein "
dn portion B), " or in any other manner abusing the privileges hereby reserved to them."
The "restrictions " to be imposed upon the American fishermen, while in portion (B), are
expressly limited, not to such as concern navigation or revenue, but to such as were
specifically renounced, namely, to such as "may be necessary to prevent their taking,
drying, or curing fish therein, or in any other manner whatever abusing the privileges
hereby reserved to them," in order to take, dry, or cure fish therein.

Was it not clearly the intention of the negotiators of this Treaty that the character
of these restrictions should be agreed upon by the parties to the Treaty ? Is it
reasonable to assume that the American negotiators intended that the Canadian
provinces, or even the British Government, should have the exclusive power to prescribe
"restrictions" which might entirely destroy the value of any unrenounced right and
liberty theretofore claimed and enjoyed, or of any conceded "privileges" thereby
reserved to American fishermen in portion (B) ?

These preliminary explanations will assist to measure the force and bearing upon
American deep-sea fishermen of the interpretation put upon the Treaty by the Canadian
Dominion during the last summer.

The following extracts are taken from the Message of the President to Congress of
the Sth ultino.

What Canada has Said.

On the 5th June, 1886, the Canadian Minister of Marine and Fisheries declared:-
" It appears the ' Jennie and Julia' is a vessel of about 14 tons register, that

she was to all intents and purposes a fishing vessel, and, at the time of her entry
into the port of Digby, had fishing gear and apparatus on board, and that the Collector
fully satisfied himself of these facts. According to the master's declaration, she was
there to purchase fresh herring only, and wished to get them direct from the weir
fishermen. The Collector, upon his conviction that she was a fishing-vessel, and, as such,
debarred by the Treaty of 1818 from entering Canadian ports for the purposes of trade,
therefore, in the exercise of his plain duty, warned her off.

" The Treaty of 1818.is explicit in its terms, and by it United States' fishing-vessels
are allowed to enter Canadian ports for shelter, repairs, wood and water, and 'for no
other purpose whatever.'

"I The Undersigned is of the opinion that it cannot be successfully contended that a
bond fide fishing-vessel can, by simply declaring ber intention of purchasing fresh fish for
other than baiting purposes, evade the provisions of the Treaty of 1818, and obtain
privileges not contemplated thereby. If that were admitted, the provision of the Treaty
which excludes United States' flishing-vessels for all purposes, but the four above
mentioned would be rendered null and void, and the whole United States' fishing fleet be
at once lifted ont of the category of fishing-vessels, and allowed the free use of Canadian
ports for baiting, obtaining supplies, and transhipping cargoes.

"It appears to the Undersigned that the question as to whether a vessel is a fishing-
vessel or a legitimate trader or merchant-vessel is one of fact, and to be decided by the
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character of the vessel and the nature of her outfit, and that the ciass to which she belongs
is not to be determined by the simple declaration of her master, that he is not at any
given time acting in the character of a fisherman.

"At the saine time, the Undersigned begs again to observe that Canada has no
desire to interript the long-established and legitimate commercial intercourse with the
United States, but rather to encourage and maintain it, and that Canadian ports are at
present open to the whole inerchant navy of the United States on the sane liberal
conditions as heretofore accorded."

On the 7th June, 1886, the Canadian Governor-General advised the Minister of
Foreign Affairs at London:-

"I No attempt has been made, either by the authorities intrusted with the enforcement
of the existing law or by the Parliament of the Dominion, to interfere with vessels
engaged in bondfide commercial transactions upon the coast of the Dominion. The two
vessels which have been seized are both of then beyond all question fishing.vessels, and
not traders, and therefère liable, subject to the finding of the Courts, to any penalties
imposed by law for the enforcement of the Convention of 1818 on parties violating the
terms of that Convention."

On the 14th June, 188G, a Committee of the Privy Council for Canada put forth
the following opinions and conclusions, which were approved by the Governor.
General

"It is not, however, the case that the Convention of 1818 affected only the inshore
fisheries of the British provinces ; it was franed with the object of affording a complete
and exclusive definition of the rights and liberties which the fishernen of the United
States were thenceforward to enjoy in following their vocation, se far as those rights could
be affected by facilities for access to the shores or waters of the British provinces, or for
intercourse with their people. It is therefore no undue expansion of the scope of that
Convention to interpret strictly those of its provisions by which such access is denied,
except to vessels requiring it for the purposes specifically described.

"Such an undue expansion would, upon the other hand, certainly take place if,
under cover of its provisions or of any agreement relating to general commercial
intercourse which may have since been made, permission were accorded to United States'
fishermen to resort habitually to the liarbours of the Dominion, not for the sake of
seeking safety for their vessels, or of avoiding risk to human life, but in order to use
those harbours as a general base of operations from which to prosecute and organize with
greater advantage to thenselves the industry in which they are engaged.

"It was in order to guard against such an abuse of the provisions of the Treaty that
amongst them was included the stipulation, that not only should the inshore fisheries be
reserved to British fishermen, but that the United States should renounce the right of
their fishermen to enter the bays or harbours, excepting for the four specified purposes,
which do not include the purchase of bait or other appliances, whether intended for the
deep-sea fisheries or not.

" The Undersigned, therefore, cannot concur in Mr. Bayard's contention, that 'to
prevent the purchase of bait, or any other supply needed for deep-sea fishing, ivould be to
expand the Convention to objects wholly beyond the purview, scope, and intent of the
Treaty, and to give to it an effect never contemplated.'

"Mr. Bayard suggests that the possession by a fishing.vessel of a permit to ' touch
and trade' should give to lier a right to enter Canadian ports for other than the purposes
named in the Treaty, or, in other words, should give her perfect immunity from its
provisions. This would amount to a practical repeal of the Treaty, because it would
enable a United States' Collector of Customs, by issuing a licence originally only
intended for purposes of donestie Customs regulation, to give exemption frofn the
Treaty to every United States' fishing-vessel. The observation that similar vessels under
the British flag have the right to enter the ports of the United States for the purchase
of supplies ioses its force when it is remembered that the Convention of 1818 contained
no restriction on British vessels and no renunciation of any privileges in regard to them."

On the 14th August, 1886, the Minister of Marine and Fisheries said:-
"There seens no doubt, therefore, that the 'Novelty' was in character and in

purpose a ishing-vessel, and as such comes under the provisions of the Treaty of 1818,
which allows United States' fishing-vessels to enter Canadian ports ' for the purpose of
shelter and repairing damages therein, and of purchasing wood and of obtaining water,
and for no other purpose whatever.'

" The object of the captain was to obtain supplies for the prosecution of his fishing,
and to tranship his cargoes of fish at à Canadian port, both of which are contrary to the
letter and spirit of the Convention of 1818."



On the 30th October, 1886, a Committee of the Canadian Privy Council contended,
and the Administrator of the Government in Council upheld the contention--

" That the Convention of ISIS, while it grants to United States' fishermen the
right of fishing in common with British subjects on the shores of the Magdalen Islands,
does not confer upon them privileges of trading or of shipping men, and it was against
possible acts of the latter kind, and not against fishing inshore, or seeking the rights of
hospitality guaranteed under the Treaty, that Captain Vachem [McEachern] was warned
by the Collector."

On the 24th *Žovcniber,1SS6, a Committee of the Canadian Privy Council declared,
and the Governor-General approved thé declaration-

" The Minister of Marine and Fisheries, to whom said despatch was referred for
early report, states that any foreign vessel, ' not manned nor equipped, nor in any way
prepared for taking fish,' bas full liberty of commercial intercourse in Canadian ports
upon the saime conditions as are applicable to regularly registered foreign merchant-
vessels; nor is any restriction imposed upon any foreign vessels dealing in fish of any
kind different froin those iiposed upon foreign merchant-vessels dealing in other com-
mercial conmodities.

"That the Regolations under which foreign vessels may trade at Canadian ports are
contained in the Customs Laws of Canada (a copy of which is herewith), and which
render it necessary, among other things, that upon arrival at any Canadian port a vessel
must at once enter inward at the custom-house, and, upon the completion of her loading,
clear outwards for lier port of destination."

Anerican Fqsieirmen are not Outcasts.

The foregoing contention, set up not merely by the Canadian Privy Council, but by
the Governor-General of the Dominion of Canada, sweeps into the meshes of Canadian
legislation to enforce the Ist Article of the Trealy of 1818 every deep-sea fisherman, in
his relation to Canadian ports, no matter on what sea or ocean, Atlantic or Pacifie, lie
may have pursued, or may intend to pursue, his industry. That contention places all
American deep-sea fishermen entitled to wear the flag of the Union at the masthead of
their boats or vessels, be they little or big, under much the same ban in respect to the
hospitality of Canadian ports as they would be if pirates, or slave-traders, or filibusters,
or other enemies of the human race. " She was a fishing-vessel," says, on the 5th June,
1886, the Canadian Minister of Marine and Fisheries, and therefore "debarred by the
Treaty of ISIS from entering Canada for the purposes of trade." "The two vessels
w'hich have been seized are, both of them, beyond all question fishing-vessels, and not
traders," says the Governor-General of the Dominion of Canada to Lord Granville on
the 7th June, 1886, "and therefore liable, subject to the finding of the Courts, to any
penalties imposed by lawy for the enforcement of the Convention of 1818." " We cannot
concur in Mr. Bayard's contention," said the Canadian Privy Council on the 14th June,
1886, that "to prevent the purebase of bait or any other supply needed for deep-sea
flshing would be to expand the Convention to objects wholly beyond the purview, scope,
and intent of the Treaty, and give to it an effect never contemplated." "American
deep-sea fishermen cannot," said the Canadian Minister of Marine and Fisheries., on the
14th October, 1886, " obtain supplies for the prosecution of his fishing, and to tranship
his cargoes of fish at a Canadian port," because both "are contrary to the letter and
spirit of the Convention of 1818." " The Convention of 1818," said a Committee of the
Canadian Privy Couneil, on the 30th October, 1886, "does not confer upon United
States' fishermen ' priveleges of trading or of shipping men' in Canadian ports." And,
finally, a Committee of the Canadian Privy Council declared, in effect, on the 24th
INovember, 1886, that an American vessel manned, equipped, and prepared for taking
fisl bas not the liberty of commercial intercourse in Canadian ports, such as are appli-
cable to other regularly registered foreign nierchant-vessels.

Such an interpretation of the present legal effect of the Ist Article of the Treaty of
1818 is, in the opipion of your Committee, so preposterous, in view of concerted laws of
comity andgood neighbourhood enacted by the two countries, that, had it not been formally
put forward by the Dominion of Canada, would not deserve serious consideration by
intelligent persons. If all the stipulations of 1818. restraining American fishermen are
now in full force (which may vell be doubted), your Committee concedes that American
fishermen have no more liberty to take fish, or to dry, or .cure fish in what has been
described as portion (B), than a British fisherman ba8 to take fish in the inner barbour
of New York, and to dry or cure fish in the City Hall Park ofthat city_ But the liberty
of an American fishernian to take, dry, and cure fish in portion (A), in common with
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British subjects, is as complete and absolute as is the riglit of citizens of New York to
fish in the waters of the Hudson River. The Treaity of 1818 furnishes no more excuse
for the exclusion of a deep-sea fisherman from the port of Halifax, or any other open port
of the Dominion of Canada, than for the exclusion by the Secretary of the Treasury of a
deep-sea fisherman from entering the port of New York according te the forns of law,
and for the ordinary purposes of trade and commerce. The exclusion, if made, must be
justified, if at all, for other reasons than any yet given by Canada.

Keeping in mind tbe words of the IlIrd Article of the Treaty of Peace in 17831,
which not only acknowledged the right of the united American Colonies to fish in the
open sea as freely as to navigate the open sea, but aiso acknowledged and stipulated for
the liberty to " take fish of every kind " on coasts, bays, and creeks of all of His Britannie
Majesty's dominions in America, it will be discerned that this contention of the Privy
Council of Canada makes of the renunciation by the United States in 1818 of the liberty
theretofore enjoyed or claimed by American fishermen within 3 miles of certain carefully
defined coasts, bays, creeks, or harbours, not nerely a renunciation of specific local
liberty, but a forsaking, a relinquishment, a surrender, an abandonment by the United
States of other rights held up to 1818.

Certain Canadian Coasts are subservient to American Fishermen.

TIhe Treaty of 1783 diminished and impaired, and was intended to diiinisli and
impair, Britisl sovereignty over the remaining British Colonies of North America. The
United States had conquered full and complete dominion over the right of fishing in the
jurisdictional waters of each of the thirteen United States, but the British Colonies did
not energe from the negotiations of the Treaty of Peace with similar dominion over the
fisheries on the shores and coasts of the thirtecn recognized States. British fishermen
cannot fish on the coasts of Mussachusetts, but American fishernen can fish on certain
shores and coasts of the Dominion of Canada and of Newfoundland. Apart from
fishing and the incidents of fishing, it is conceded that the British Government lias
exclusive control, as against the United States. of the customary and u.4ual rights of
navigation in the jurisdictional waters of the British Colonies. What we claim for
ourselves, under tbe rides of public law, and apart from Treaties, we concede to others.
Rights of navigation are ordinarily separate from rights of fishing. The Commonwealth
of Massachusetts miay cont rol the right and liberty of fishing on her coast, as against
any Power otier than the Governnent of Washington, but the right of navigation of
the jurisdictional waters of Massachusetts is always subýject to the control of the United
States. The use of waters in respect of navigation is easily distinguishable from the
fruit of water. iin respect to fishing or fish. The United States have, so far as the
British North American Colonies and ail the world are concerned, the right of navi-
gating and fishing on the high seas, and in addition the right of fishing in certain British
territorial and jurisdictional waters. That right of fishing, either inshore or offshore,
should carry with it the natural and necessary navigating incidents of the right.

It niay be conceded that, apart from the right of American fishermen to take fish of
all kinds within certain clearly defined British waters, American deep-sea fishermen have
no greater rights, by Treaty or public law, in British ports, than British fishermen have
in American ports, so far as concerns revenue police, maritime tolls or taxes, pilotage,
light-houses, quarantine, and all matters of ceremonial. But the contention of the Privy
Council of Canada is, that if a vessel bearing the registry, or enrolment, or licence of the
Treasury Department (which alone makes her an American vessel) be licensed, equipped,
and under contract with her seamen as an American fisherman on the open sea, she
thereby comes under the ban of the Treaty of 1818, aid is thereby abandoned by the
nation whose flag is at her mast-head, and is by the Treaty excluded from an entrance
into a Canadian or Newfoundland port, excepting for one of the objects enumerated in
that Treaty. Canadian ports are closed to her as to an outcast. An American or a
Canadian fishing-vessel on the high seas, and lawfully wearing the flag of its country,
should be, if permitted by its own Government to touch and trade, entitled to the same
rights of navigation and the same treatment in a foreign port as any trading vessel.

Canadian Inhumanity.

If the Privy Council and the Governor-General of the Canadian Dominion excluded
all American vessels from all rights of touching or trading in Canadian ports excepting
to obtain shelter, repairs, wood, or water, the contention would be logical and more
tolerable; but to every American vessel other than a fishing-vessel, be the fisherman big



or little-a schooner, a sloop, a ship, or a steamer of large toniage-Canadian ports
seem to be wide open. If, however, she be an American fishing-vessel on the high seas,
she cannot go into a Canadian bay even to bury those of her dead who in life may have
been British subjects with a domicil in Canada and a residence on the land near the bay,
and may have expressed a wish not to be committed to the sea, but to be lain at rest by
their kindred on the spot which gave them birth.

'The Treaty of 1818 gave rights of fishing independent of general commercial rights,
although it may be said that, as to shelter, repairs, wood, and water, the Treaty did give
to fishermen certain commercial rights, or rather a few rights of hùmanity. The Treaty
did not restrain the granting or the exercising of commercial rights. The right, if it be
a right, of an American to buy anything in Canada, does not come of the inshore fishing
Treaty of 1818. Your Committee are net aware of any Canadian or Newfoundland law
which, having been approved by the British Crown, forbids a British subject to there sell
ice, or bait, or anything else, to an Ainerican, or to trade with him. If there be such a
law, then non-intercourse hacs to that extent been proclaimed against our countrymen.

Canadian Violations of Treaties.

The contention of your Committee is that the Treaty of 1818 covers differences and
disputes about the liberty of American fishermen to take, dry, and cure fish on certain
British North Anerican coasts, bays, harbours, and creeks. The Privy Council of
Canada, at the bottom of page 32 (Ex. Doc. No. 19, Forty-ninth Congress, second
Session), concedes the correctness of this contention. They say:

" The sole purpose of the contention of 1818 was to establish and define the rights
of citizens of the two countries in relation to the fisheries on the British North American
coast."

The Treaty is limited to coast fishing, drying, or eiring. On certain defined
portions of the coast " American fishermen " may fisb, but elsewhere on the coast they
may not fish, and yet those coast " American fishermen " may, nevertheless, and for
certain purposes, enter the bays and harbours in which they cannot fish, under restrie-
tions-to prevent then from doing what? " ''aking, drying, or curing fish therein ?"

Your Committee contend that the terni " American fishermen," as used in the
Treaty of 1818, means the " A merican fishermen " of and under that Treaty. The rule
noscitur a sociis, as understood and applied by Judges and lawyers in England and
America, limits and defines the term. They have a Treaty right to enter "such bays
and harbours " and to remain there, subject, and subject only, to such restrictions "as
may be necessary to prevent their taking. drying, or curing fish therein." The restrictions
can only apply to the prevention of such fishing in those bays or harbours. Whatever
concerns or is preparation for fishing elsewhere is not thereby to be prevented. It is
true that, by the Treaty of 1818, we have stipulated that our fishermen " shall be. under
such restrictions as may be necessary to prevent their taking, drying, or curing fish
therein," but the Treaty says nothing of " preparing to fish " somewhere else. A fair
presentation of the opinions of the Vice-Admiralty Court of Canada, in regard to the
meaning of the Canadian phrase "preparing to fish "-which is a stranger to the Treaty
of 1818-can be seen in Dr. Wharton's "International Law Digest," vol. iii, section
304.

If it be said that our view of the Treaty is strict, severe, and rigid as against
Canadian Statutes and officials, your Committee answer tbat when Canada proposes and
endeavours to use a Treaty to arrest and fine American fishermen, seize and confiscate
American vessels for the benefit of Canadian seizors, the Government of the United
States is entitled to stand on such an interpretation. But even if the Treaty of 1818
covers (which it does not) overy American fisherman entering a Canadian harbour, on
wvhatever sea or ocean he may cast a line or draw a seine, the Canadian Statutes do not
preserve and enforce the Treaty. They destroy it, so far as the privileges are concerned
that are given to American fishermen by the Treaty.

First of all, in order of time and authority, is tbe Imperial legislation at London in
1819 to enforce the Treaty of the previous year. After forbidding every one, excepting
British subjecta and American citizens (who could do so vithin defined limits), to fish,
dry, or cure fish anywhere within 3 miles of British coasts in America, that. Law of 1819
punishes by forfeiture any offending vessel, and all the articles on board.

Then. comes this :-
" That if any person or persons, upon requisition nade .by the Governor .of New-

foundland, or the. person exercising thje office. of.Governor, or by any Governor or·person
exercising the office of Governor, in any :other parts of His Majesty's dominions in



Anierica, as aforesaid, or by any officer or officers acting under such Governor o pOrson
exercising the office of Governor, in the execution of any orders or instructions from
His Majesty in Council, shall refuse to depart from such bays or harbours ; or if any
person or persons shall refuse or neglect te conforin to any regulations or directions
which shall be made or given for the execution of any of the purposes of this Act, every
such person so refusing or otherwise offending against this Act shall forfeit the sum of
2001., to be recovered, &c."

It will be seen that not forfeiture, but a fine to be recovered by a suit, is inflicted fca
refusing or neglectiÉg to depart on notice. The Statutes of Canada are net, as the
Canadian Privy Council asserted (p. 32), " expressed in almost the same language " as
the foregoing Imperial Statute.

The Prince Edwards' enactment of 1844 gives the key-note of Canadian enactments.
It declares :-

"Whereas by the Convention (made between His late Majesty King George III and
the United States of America, signed at London, on the 20th day of October, in the
year of our Lord 1818), and the Statute (made and passed in the Parlianment of Great
Britain in the à9th year of the reign of His late Majesty King George I), all foreign
ships, vessels, or boats, or any ship, vessel, or boat other than such as shal be navigated
according to the laws of the United Kingdom of Great Britain and Ireland, found fishing,
or to have been fishing, or preparing te fish, within certain distances of any coast, bays,
creeks, or harbours whatever, in any part of -lis Majesty's dominions in America not
included within the limits specified in the Ist Article of the said Convention, are liable
to seizure; and whereas the United States did by the said Convention renounce for ever
any liberty enjoyed or claimed by the inhabitants thereof te take, dry, or cure fish on or
within the above-mentioned limits: provided, however, that the American fishermen be
admitted to enter such bays or harbours for the purpose of shelter and of repairing
damages therein, of purchasing wood, and of obtaining water, and for no other purposes
whatever, but under such restrictions as miight be necessary to prevent their taking,
drying, or curing fish therein, or in any other nanner whatever abusing the privileges
thereby reserved to them; and whereas no Rules or Regulations have been made for
such purpose, and the interests of the inhabitants of this island are materially impaired;
and whereas the said Act does not designate the persons who are to make- such seizure
as aforesaid, and it frequently happons that persons found within the distances of the
coasts aforesaid, infringing the Articles of the Convention aforesaid, and the enactments
of the Statute aforesaid, on being taken possession of, profess to have come within said
limits for the purpose of shelter and repairing damages therein, or to purchase wood and
obtain water, by which the law is evaded, and the vessels and cargoes escape confiscation,
although the cargoes may be evidently intended to be smuggled into this island, and the
fishery carried on contrary te the said Convention and Statute."

The Canadian enactment of 1868 came next, the second and third sections of which
say :-

2. Any commissioned officer of Her Majesty's navy serving on board of any vessel
of Her Majesty's navy cruizing and being in the waters of Canada for purpose of
affording protection to Her Majesty's subjects engaged in the fisheries, or any com.
missioned officer of Her Majesty's navy, fishery officer, or stipendiary magistrate on
board of any vessel belonging to or in the service of the Government of Canada and
*employed in the service of protecting the fisheries, or any officer of the Custonis of
Canada, sheriff, magistrate, or other person duly commissioned for that purpose, may go
on board of any ship, vessel, or boat within any harbour in Canada, or hovering (in
British wa:ters) within 3 marine miles of any of the coasts, bays, creeks, or harbours in
Canada, and stay on board so long as she may remain. within such place or distance.

3. If such ship, vessel, or boat be bound elsew'here, and shall continue within such
harbour or so hovering for twenty-four hours after the master shall have been reqtiired
te depart, any one of such officers or persons as are above mentioned may bring such
ship, vessel, or boat into port and search her cargo, and may also examine the master
upon oath touching the cargo and voyage; and if the master or person in coamand
shall not truly answer the questions put te him in such examination, he shall forfeit
400 dollars; and if such ship, vessel, or boat be foreign, or net navigated according:-to
the laws of the «United Kingdom or of Canada, and have been found fishing, or pretar-
ing te fish, or te have been fishing (in British waters) within 3 marine miles of anyof
the coasts, bays, creeks, or harbours of Canada, net included within the above-mentioned
limits, without a licence, or after the expiration of the period named in the lati licence
granted te such ship, vessel, or boat under the lst section of this Act, such' ship vessel,
or boat, and the tackie, rigging, apparel, funiture, stores, and cargo therèof' shall be
forfeited.



The Treaty stipulates that the fishermen shall be under "necessary restrictions " to
prevent the doing of the things forbidden by the Treaty, but what may be "neeessary"
to provent the prohibited fishing is a political and diplomatie question for the two
Signatory Governments to decide. The Treaty permits American fishermen to enter and
remain for-

1. "Shelter," which includes a refuge from fogs, winds, storms, and whatever may
imperil fishing.

2. "Repairing damages," which includes every damage te fishing-boat or fishing,
gear.

3. "Purchasing wood."
4. "Obtaining water."
Conceding that Canada ean place an officer on every arriving fisherman as soon as

found, the Treaty does not even then authorize a twenty-four hour limit with the rosuit
of forfeiture. Nor does the 'Treaty authorize forfeiture for " preparing to fish."

The Customs Circular issued at Ottawa on the 7th May, 1886, and called a
"Warning," recited the lst Article of the Treaty of 1818, together with the two sections
of the Law of 1868 just quoted, and adds:-

"$ Having reference to the above, you are requested te furnisb any foreign vessels,
boats, or fishermen found within 3 marine miles of the shore, within your district, with a
printed copy of the Warning inclosed herewith.

"If any fishing-vessel or boat of the United States is found fishing, or te have been
fisbing, or preparing to fish, or hovering within the s-mile limit, does not depart within
twenty-four hours after recoiving such Warning, yon will please place an officer on brard
of such vessel, and at once telegraph the facts to the Fisheries Department at Ottawa,
and await instructions.

(Signed) "J. JOHNSON, Commissioner of Oustoms.
"To the Collector of Customs at

Thus, twenty-four hours after finding the American fisherman is made the limit.
Not satisfied with the severity of this legislation of 1868, the Canadian Dominion,

in 1870, and while preliminary negotiations for the Joint High Commission and the
Treaty of Washington were in progress, amended it se as to enable seizures of our
vessels to be made on sight, and without any warning or any notice to depart. Tho
following is a text of the enactment of 1870:-

(33 Victoria, chap. 15.)

"An Act to amend the Act respecting Fishing by Foreign Vessels. Assented to May 12,
1870.

"Whereas it is expedient, for the more effectual protection of the inshore fisheries
of Canada against intrusion by foreigners, to amend the Act entitled 'An Act respecting
lishing by foreign vessels,' passed in the thirty-first year of Her Majesty's reign:
Therefore, Her Majesty, by and with the advice and consent of the Senate and House of
Commons of Canada, enacts as follows:-

"1. The third section of the above-cited Act shall be, and is hereby, repealed, and
the following section is enacted in its stead:

"'Ü. Any one of such officers or persons as are above -mentioned may bring any
ship, vessel, or boat being within any barbour in Canada, or hovering (in BriLish waters)
within 3 marine miles of any of the coasts, bays, crecks, or harbours in Canada, into port
and scarch hier cargo, and may also examine the master upon oath touching the cargo
and voyage; and if the master or person in command shall net truly answer the questions
put tu him in such examination he shall forfeit 400 dollars; and if such ship, vessel, or
boat be foreign or not navigated according to the laws of the United Kingdom or of
Canada, and have been found fisbing or preparing to fish, or .o have been fishing (in
British waters) vithin 3 marine miles of any of the coasts, bays, crecks, or harbours of
Canada, not included within the above-mentioned limits, .without a licence or after the
expiration of the period named in the last licence granted to such ship, vessel, or boat,
under the lst section of this Act, such ship, vessel, or boat, and the tackle, rigging,
apparel, furniture, stores, and cargo thereof shall be forfeited.'

"2. This Act shall not be construed as one with the said Act ' respecting fishing by
foreign vessels.'"

But this is net all. CJanadian officials endeavoured, during the last summer, in the
fury of their malevolence, to forfeit Americau vesels for acts whicb, if cçQnmitted, their



own laws had not inflicted punishment. In the libel of information against'the "Ella
M. Doughty" is this article, among other allegations of fishing, preparing to fish,
being found having fished, and fishing, drying, and curing in the bay and harbour of
St. Anne' s:

"Between the 10th and l'th days of May, 1886, the said Warren A. Doughty, the
master of the said ship or vessel 'Ella M. Doughty,' and the officers and crew of the
said ship or vessel 'Ella M. Doughty,' did, in and witli the said ship or vessel 'Ella
M. Doughty,' enter into the bay and harbour of St. Anne's aforesaid within 3 marine
miles of the shore of said bay and harbour of St. Anne's, and within 3 miles of the
coasts, bays, creeks, and harbours of those portions of the dominions in America of His
said late Majesty King George III, being now the dominions in America of Her Majesty
Queen Victoria, not included in the limits specified and definied in the said Ist Article of
the said Convention, and set out and recited in the first paragraph hereof, for the
purpose of procuring bait, that is to say, herrings, wherewith to fish, and ice for the
preservation on board said vessel of bait to be used in fishing, and of fresh fish to be
fished for, taken. and caughit by and upon the said vessel and by the master, officers, and
crew thereof, and did procure such bait wherewith to fish, and such ice for the purposes
aforesaid, and did so enter for other purposes than for the purpose of shelter or repairing
damages, or of purchasing wood, or of obtaining water, contrary to the provisions of the
said Convention and of the said several Acts, and the said vessel 'Ella M. Doughty'
and lier cargo iere thereupon seized within 3 marine miles of the coast or shores of the
said hay and harbour of St. Anne's by Donald McAuley and Lauchlin ia. Campbell,
oflicers of the Custons of Canada, as being liable to forfeiture for the breach or violation
of the said Convention and of the said several Acts."

Your Committee has been unable to find a Canadian Statute which, at the date of
the alleged offence, punished those acts by forfeiture of the offending vessel. None is
averred. The article quoted from the " Ella M. Doughty " libel does not set forth where
the fishing was to be done for which bait and ice were bought, whetber on the ocean or
elsewhere, outside of Canadian jurisdiction. The laws of 1868 and 1870 denounce only
fishing or preparing to fish "in British waters," which must be, of course, under the
Treaty, the prohibited and not permitted British waters.

Tihus stood Canadian legislation at the beginning of the simimer fishing season
which lias recently conie to an end. There was no Canadian or other law, at the end of
forty-eight years from the date of the Treaty, inflicting forfeiture of the vessel and the
cargo on board excepting on proof of the offence of fishing, or laving been found to have
fished, or preparing to fisli, on tie prohibited coasts. But Canadian officials wished to
forfeit the vessels and cargoes of American deep-sea fishermen exercising the liberty
"to touch and trade," and send fish by railwVay, or vessel, to our ownî markets. What
could be done? Nothing less than a new law could avail them, and it was enacted in
these words:

(49 Victoria, chap. 114.)

' An .4c1 furthmer to anend hie Act respecting Fishing by Foreign Vessels.

(Reserved by the Governor-General on \Wednesday, the 2nd June, 1886, for the
signification of the Queen's pleasure thereon. Royal assent given by Her Majesty in
Council, on the 26th day of November, 1886. Proclamation thereof made on the 24th
day of December, 1886.)

" Whereas it is expedient for the more effectual protection of the inshore fisheries
of Canada against intrusion by foreigners to further amend the Act, intituled ' An Act
respecting fishing by foreign vessels,' passed in the thirty-first year of Ber Majesty's
reign, and chaptered 61:

"Therefore Her Majesty, by and w ith the advice and consent of the Senate and
House of Commons of Canada, enacts as follows:-

"1. The section substituted by the lst section of the Act 33 Victoria, chapter 151,
intituled 'An Act to amend the Act respecting fishing by foreigrt vessels,' for the
3rd section of the hereinbefore recited Act, is hereby repealed, and the following section.
substituted in lieu thereof :

"'3. Any one of the officers or persons hereinbefore mentioned may bring any ship,
vessel, or boat, being within any harbour of Canada, or hovering in British waters within.
3 marine miles of any of the coasts, bays, creeks, or harbours in Canada, into port and



search her cargo, and may also examine the master upon oath touching the cargo and
voyage; and if the master or person. in command does not truly ans% er the questions
put to him in such examination, he shall incur a penalty of 400 dollars; and if such
ship, vessel, or boat is foreign, or not navigated according to the laws of the United
Kingdom or of Canada. and (a) bas been found fishing, or preparing to fish, or to bave
been fishing in British waters within 3 marine miles of any of the coasts, bays, creeks,
or harbours of Canada, not included within the above-mentioned limits, without a licence,
or after the expiration of the term named in the last licence granted to such ship, vessel,
or boat under the 1st section of tbis Act, or (b) has entered such waters for ony purpose
not permitted by Treaty or Convention, or by any law of the United Kingdom or of Canada
for the time being in force, such ship, vessel, or boat, and the tackle, rigging, apparel,
furniture, stores, and cargo thereof shall be forfeited.'

"2. The Acts mentioned in the Schedule hereto are hereby repealed.
"3. This Act shall be construed as one with the said 1 Act respecting fisbing by

foreign vessels,' and the amendments thereto."

SOEEDULE.

Acl of the Legislature of the Province of Nova Scotia.

Year, Reign, and Chapter. Title of Act. Extentcf RepeaL

Revised Statutes, third series, c. 94.. of the Coast and Deep Sea Fisheries .. .. The whole.
29 Vict. (1866), c. 35 .. .. An Act to amend chapter 94 of the Revised Statutes,

Of the Coast and Deep Sea Fisheries' .. The whole.

Act of the Legislature of the Province of New Brunswick.

16 Vict. (1853), c. 69 .. An Act relating to the Coast Fisheries and for the
prevention cf Illicit Trade .. .. .. The whole.

By comparing the foregoing with the Law of 1870 the object will, in the italicised
portion of the former, be clearly discovered, which is to deter deep-sea American fisher-
men from entering Canadian ports, which are as open to all trading-vessels as American
ports are to Canadian vessels of every sort.

Forfeiture is to be inflicted for an entry for any purpose, excepting shelter, repairs,
wood, or water. Even to get coal for a fishing-vessel propelled by steam is condemned.
What the purpose may be for which seizure is to be made may or may not be disclosed
by the seizor. The Statute does not require it. The libel, or complaint, filed in Court
may not disclose it. The averment may be merely a general one that the vessel entered
for a purpose forbidden by Treaty.or Statute. The owner must file a claim and answer,
or his property will be condemned by default. He must, among strangers, give security
for costs, or his claim will be dismissed. Worse than that, the Statute of 1868 declares
that, if the owner questions, the legality of the seizure, the burden of proof shall be on
bim. How can he meet a general averment and prove a negative of what is not definitely
averred, and of every conceivable purpose of entry P None but the captain may be able
to testify to the motive, and what will happen if he, after the seizure, shall die or be
absent! The owner will be helpless to contend- with the greed of informers or seizors,
for the Law of 1871 distributes the possible plunder thus:-

"6. All goods, vessels, and boats, and the tackle, rigging, apparel, furniture, stores,
and cargo condemned as forfeited under this Act, shall be sold by public auction, by
direction of the officer having the custody thereof, under the provisions of the next pre-
ceding section of this Act, and under Regulations to be from time to time made by the
Governor in Council; and the proceeds of every such sale shall be subject to the control
of the Minister of Marine and Fisheries, who shall first pay therefrom ail necessary
costs and expenses of custody and sale, and the. Governor in Council may from time to
time apportion three-fourths or less of the net remainder among the officers and crew of
any Queen's sbip or Canadian Government vessel from on board of which the seizure
was made, as he may think right, reserving for the Government, and paying over to the
Receiver-General, at.least one-fourth of such net remainder, to form part of tho consoli-
dated revenue of Canada."

[150] H



Conclusions.

The Treaties of 1783 and 1818 were made with the British Crown. With that
Crown alone can restrictions, Regulations, penalties, and measures be concerted by the
United States to enforce and guard their stipulations. With the Dominion of Canada
the Governnent at Washington is not called, or required, or to be expected, either to
deliberate or debate, any more than is the British Crown, with a separate member of our
Union. It is not to be supposed that a local Colonial Court will, on thr trial of a suit for
forfeiture, begun under an Imperial or a Colonial Statute, hear or decide an issue with the
Treaty of 1818, or rules of international law, or those Statutes. Nor will those Courts
award danages for seizures in violation of the Treaty, if made on "probable cause" by
the seizors to believe that the Statutes had been violated. Nor can the United States
appeal to Colonial Courts for redress aoainst the possible conduct of those Courts under
influences of local passion or prejudice.

It plainly appears to your Comnittec, from the foregoing considerations, that, by
the Treaty of Peace in 1783, Anerican citizens becane partners with British subjects in
all the coast fisheries in North America rernaining to Great Britain ; that the Treaty of
Ghent, which closed the war of 1812, not having referred to the stipulations of the
Treaty of Peace in any w-ay affecting the fisheries, Great Britain thercupon urged and
obtained in 1818 a diminution of American liberty to take fish on certain well-defined
portions of the British coast in Nortli America; that in 1S19 there was enacted by Parlia-
ment, sitting in London, a law in execution of that Treaty, which puni.sheid by forfeiture
of vessel and cargo a preparation to fish, and only by a fine a refusal or neglect to depart
on a warning or notice so to do; that in 1S44 the Island of Prince Edward enacted a
law in punishment of what it assumed to be a violation of the Treaty of 181, which
went far beyond the Imperial Statute of 1819 ; that in 1808 the Canadian Senate and
House of Commons prescribed additional proceedings and penaltiçs not warranted by the
Treaty, which were in 1870 made more severe and unwarranted. and that in 1880, nearly
half-a-century after signing the Treaty, an ofFence, entirely new in legislation, was
denounced in most general terms and punished by confiscation of everything seized.

The British Crown proclains Non-Inlercourse.

A very serious feature of this last-nanied legislation is that it bas been approved by
the British Crown, and it proclaims non-intercourse in Canada with American fishing-
vessels for general purposes of trade. To that alarming feature your Committee has
given careful consideration, and is unanimîously of opinion that if, and so long as, non-
intercourse ivith American fishing-vessels shail be thùs naintained in the ports or bays of
the Dominion of Canada or Niewfoundland, a non-intercourse should be iinmediately
begun and maintained in our own ports against Canadian vessels. Those vessels, whethi
trading or fishing, have, within the meaning of the seventeenth section of the Law of
Congress of the 19th June, 1S86, " been placed on the same footing " in our ports as
our own vessels clearing or entering "foreign." Canadian vessels are British vessels.
The British Crown has denied to American fishing-vessels commercial privileges accorded
to ather national vessels in Canadian ports. 'lie motive and.purpose of such denial have
been openly and plainly avowed by Canada to be, first, the ptinishment of such vessels
because the United States levies a duty on Canadian fisi not "fresh for immediate con-
sumption," sucli as the Government levies on all sucli ilsh not the product of .American
fisheries and imported from any foreign place vhatever; and, secondly, ta coerce the
United States to exempt such Canadian fish from aill customs duties, and ta enter. into
other new reciprocal customs relations with the Canadian Dominion and ŽLewfoundland.
It is a policy of threat and coercion, which, in the opinion of your Committee, should he
instantly and summarily dealt with. The circumstanlces will warrant and require, in the
opinion of your Committee, not only ion-intercourse with Canadian vessels bringing
Canadian or Newfouidland fish to our ports, but an exclusion of such fish from.entry 't
our ports, whether brought by railway cars or by any other vehicle oc means. It is difi-
oult to. believe that Canada, having within the last t wenty years so severely burdened
herself with taxation by the construction of railbays and bridges to bring about easy rom-
municatio.n with Detroit, Chicago, St. Paul, and the whole West of our country, as ell
as with New York and Boston, will now deliberately and offensively enter upon and
pursue a policy toward our fishermen which, if persisted in, can but end cither in a au-
pension of commercial intercourse, by land and sea, between her and oursehe omin- cour
sequenous even more grave.



A Law to make a Perpetual Recorà of Mie i'acts.

Ana, furthermore, in regard to seizures of American vessels made during the
summer, whiçh bas just passed, inasmuch as a true record of the facts under which the
seizures were inade may be lost, by death of the victims, or by wandcerins of a class so
migratory as seamen, or by other casualties, and inasnuch as Congress may sec fit to
compensate American fishermen for the injuries wantouly inflicted on them by the rude
hand of tyrannical Canadian officials, there having been no adequate American
force at hand for their protection, .your Cominittee advise the enactment of thè
following:-

Bill for the Appointment of a Commission lo Investigate concerning Lossès anid liijuries
inflicted since December 31, 1885, on United Stats' Citizens engaged in the North
Añiericai Fisheties.

"Be it enacted by the Senate and House of Represëntàtives of the Unitéd Stätes of
America in Congress assembled, that the President be, and is hereby, authorited lb
appoint a Commissioner to proceed to such places in thé United States br elsèvher'e M
inay be designated by the Secretary of State, to take testimony, undër oath or affitniatidh,
in relation to the losses and injuries inflicted sibce the 31st Decembet; 1885, by British
authorities, Imperia] or Colonial, ipon citizens of the UJnited States engagèd in the
fisheries on the north-east coasts of Britisli North America. Said Comnissibn'r Shall
everywhere have, in respect to the administration of oaths or affiitüiations ànd the takiùg
of testimony, the same powers as a Commissioner of a Circuit Coüit, and shall be paid
the saine fees as are prescribed for similar services of a Commhissioner of a Cifcuit Cdait,
together with travelling expenses."

No. 43.

Sir L. West to the Marquis of Salisbury&-(Received February 7.)

(Extract.) Washington, January 25, 1887...
1 HAVE the honour to inform your Lordship that the Senate has passed the Bill

copies of which were inclosed in my despatch of the 19th instant, by a voté of
46 to 1, after a debate the official Report of which is herewith inclosed, together with a
précis by Mr. Spring Rice.

Inclosure in No. 4à.

Debate in the Seiate on the Bill introduced by ifr. Edmunds to autÀorize the Iresident to
protect and defend the Rights of American fishing-vessels in certain cases.-
January 24, 1887.

MR. FRYE suggested that the words, "also if lié thinks proper," should be omitted
froin the Bill, on the ground that the retaliatory mèasures would be the first and not the
last resort of the Presidènt in the existing circumstances.

Mr. Edmunds consented to the omission.
Mr. Ingalls thought it important that the Committee on Fbreign Relations ehould

inform the Senate whether this measure was an invitation to negötiatè or practically
a declaration of war. A simple measure of retaliation was not, in bis opinion, sufficient.
He suggested that the President should be empowered to appoint a- Commission, in >fet
to reach some basis of understanding between Great Britain, Canada, and the United
States in regard to the fisheries.

Mr. Frye said that this would be playing into the hands of Canada, whose only object
was to secure a Treaty which, as before, would turn out only to her advantage. If the
President took advantage of this Bill, Canada would stop her outrages. The British
Government had approved the Canadian Statute for enforcing further measurès of
hostiity - 'i * Âmrerican fsheimen. The only way of putting a stop tu th iutrages



was to enforce rigorous measures of retaliation, a policy in which, as there was every
reason to believe, the Administration sympathized.

Mr. Ingalls said he understood from Mr. Frye's speech that the Committee
on Foreign Relations intended by this Bill not to remit the subject to the domain
of diplomacy, but to warn Great Britain that its course, if pursued,- would result
in war.

Mr. Edmunds took exception to this expression. He said that a breach of a Treaty
might be the reason for reciprocal retaliatory measures, intended to bring the offending
party to a sense of the inconvenience of such conduct, but it did not necessarily follow that
every breacli of a Treaty should be followed by actual hostilities.

Mr. Ingalls rejoined that if the purpose of the Bill vas to apply the lex talionis it
did not mean anything. The question must be decided by Treaty or by war.

Mr. Edmunds denied the truthi of such an alternative. The Canadians had infringed
the Treaty. The United States had reeourse to retaliatory measures. The question vas,
Who could stand it best ? He thought the United States could stand it best, and that
Canada would be brought to reason.

Mr. Ingalls said that England had always been a rurian, a coward, and a bully, that
she had no purpose to secure a peaceful solution, but only to embitter the relations
of the United States and Canada. He rejoiced in the interpretation of the Bill
that it was a declaration to Great Britain that she would persist further at lier peril.

Mr. IHoar dwelt on the absence of any explanation or apology for the various acts of
violence committed by Great Britain. The Bill meant this, that so far from leading to a
diminution of customs duties, such proceedings would entail the exclusion of Canadian
fish from the United States' market.

Mr. Morgan said that, so far from this being a warlike measure, it was a measure to
prevent war. If the troubles were allowed to go on, there would be war in them.
Both countries should arm themselves with all powers of law to prevent a conflict.

Mr. Evarts said that the Bill would remove the question from '<the threat of
collision " by " taking the subject away from local disturbance, irritation, and resentment,"
and placing it "under the control of both Governnents in a deliberate consideration
of what should be done in order to have stability of intercourse between the two great
nations."

Mr. Hale strongly supporled the Bill as leading to a condition where, if further
negotiations were desirable or practicable, the way would be cleared. Until the American
Congress should send this note-not of menace, but of warning-to their Canadian
neighbours these things would continue.

Mr. Vest pointed out that war would be the greatest calamity that could befall the
two great English-speaking nations of the vorld. This commercial embargo was half-
sister of war. In a maritime war who could answer for the result ? It was an aspect of
the question better suited to a Secret Session of the Senate. It should be remembered
what was the result of the embargo on which Mr. Jefferson relied to prevent war with
Great Britain. Still, he would vote for the Bill, as giving the President a discretionary
power.

Mr. Gorman objected to the Bill as failing to strike at the only point in which
Canada vas vulnerable, that was the exclusion of its cars and engines by which its trade
passed through United States' territory.

Mr. Riddleberger opposed the Bill because it was " in the nature of a Treaty with
Great Britain. He wanted no Treaty."

Mr. Vest's amendment for the appointment of a Commissioner to take testimony in
regard to losses and injuries inflicted on American fishermen was lost. Yeas, 17;
Nay, 27.

The BUll was then passed.
Yeas, 46; Nay, 1 (Riddleberger).

No. 44.

Sir L. West to the Marquis of Salisbury.-(Received February 7.)

My Lord, Washington, January 26, 1887.
WITH reference to my despatch of the 19th instant, I have the honour to transmit

to yon herewith copies of the Report of the Committee of the Senate on Foreign Relations



relative to the rights and interests of American fisheries and fishermen in British North
America, as submitted by Mr. Edmunds on the 24th instant.

I have, &c.
(Signed) L. S. SACKVILLE WEST.

Inclosure in No. 44.

49th Congress, 2nd Session.-Report No. 1683.

IN THE SENATE OF THE UNITFD STATES.

January 19, 1887.-Ordered to be printed.

MR. EDMUNDS, from the Committee on Foreign Relations, submitted the
following:-

Report.

[To accompany Bill S. 3173.]

The Committee on Foreign Relations was at the last Session of the Senate instructed
to make inquiry into the matter of the rights and interests of the American fisheries and
fishermen by Resolution in the following words:-

"Resolved,-That the Committee on Foreign Relations be, and it hereby is, instructed
to inquire into the rigbts of American fisbing-vessels and merchant-vessels within the
North American possessions of the Queen of Great Britain, and whether any rights of
such vessels have been violated, and if so, to what extent; that said Committee report
upon the subject, and report whether any and what steps are necessary to be taken by
Congress to insure the protection and vindication of the rights of citizens of the United
States in the premises; that said Committee have power to send for persons and papers,
to employ a stenographer, and to sit during the recess of the Senate, either as a full
Committee or by any Sub-Committee thereof, and that any such Sub-Committee shall for
the purposes of such investigation be a Committee of the Senate to all intents and
purposes.

" Resolved,-That the necessary expenses of said Committee in said investigation be
paid out of the appropriation for the miscellaneous items of the contingent fund of the
Senate, upon vouchers to be approved by the Chairman thereof."

Pursuant to this authority the Committee bas proceeded to make the inquiries
directed by the Senate, so far as it was practicable to do during the vacation, and bas
taken a considerable amount of testimony which the Committee believes to be of much
value and importance to a proper understanding of the difficulties that have arisen
between citizens of the United States and the authority of Her Majesty's dominions in
North America, and which also, as the Committee thinks, bears upon other questions of
public policy that can be readily understood by those reading this testimony.

The questions touching the right of our citizens engaged either in the operations of
fishing or commerce in the North American waters contiguous to Her Majesty's
dominions depend, of course, not only upon publie law, but upon the Conventional
arrangements that have bitheirto been entered into between the United States and Her
Britannic Majosty's Government.

Without going into a general review of the discussions that have in former years
taken place concerning these matters, it is, as the Committee thinks, sufficient to now
treat these questions as they are affected by the principles of public law, and by the
presently existing Treaty between the United States and Great Britain bearing upon the
subject.

This Treaty was concluded in the year 1818. To understand its just and true
application it is perhaps proper to refer, by way of inducement, to the state of things
theretofore existing.

The Treaty of Peace concluded at the end of the Revolutionary war, which
acknowledged the independence of the United States, provided in its IfIrd Article that
the people Qf the United States." shall continue to enjoy unmolesied the right to take fish



of every kind on the Grand Bank, and on all the other Banks of Newfoundland ; alse in the
Gulf of Saint Lawrence, and at all other places in the sea where the inhabitants of both
countries used at any time heretofore to fish. And also that the inhabitants of the Uïnited
States shall lave liberty to take fish of every kind on such part of the coast of Newfound-
land as Briti.sh fishermen shall use, but not to dry or cure the same on that island, and
also on the coasts, bays, and creeks of all other of His Britannie Majesty's dominions in
Ainerica; and that the American fisherme-i shall have liberty to dry and cure fish in any
of the unsettled bays. harbours, and crecks of Nova Scotia, Magdalen Islands, and
Labrador, so long as the sanie shall remaiu utisètted; but so soon as the same, or either
of them, shall be settled, it shall not be lawful for the said fishernien to dry or cure fish
at such settlenient, without a previous agreement for that purpose with the inhabitants,
proprietors, or possessors of the ground."

This Article, it will be observed, recognized an existing right and practice in respect
of American fishermen exercising their calling not only at sea on the Banks of Newfound-
land, but in all places in the sea, within what would be strictly British waters. And it
will be observed also that thîis Treaty said nothing on the subject of commercial inter-
course between the people of the United States and those of the British provinces.

The next Treaty ivas that of 1794, by the IlIrd Article of which it was provided as
follows:-

"It is agreed that it shall at all timnes be free to His Majesty's subjects, and to the
citizens of the United States, and also to the Indians dwelling on either side of said
boundary-line (being the land boundary-line between the United States and the British
provinces of North America), frecly to pass and repass, by land or inland navigation, into
the respective countries of the two parties, on the Continent of America (the country
within the limits of the Hudson Bay Company only excepted), and to navigate ail the
lakes, rivers, and waters thereof, and freely to carry on trade and commerce with each
other. But it is understood that this Article does not extend to the admission of vessels
of the United States into the sea-ports, harbours, bays, or creeks of His Majesty's said
territories; nor into such parts of the rivers in His Majesty's said territories as are
betwcen the mouth thereof, and the highest port of entry from the sea, except in small
vessels trading bond fide between Montreal and Quebee, under such Regulations as shall
be established to prevent the possibility of any frauds in this respect; nor to the
admission of British vessels from the sea into the rivers of the United States, beyond the
highest ports of entry for foreign vessels fron the sea."

A later Article in the Treaty of 1794 (Article XII) provided that for a limited
period, nanmed in the Treaty, citizens of the United States might engage in* carrying
trade to any of His Majesty's islands and ports in the West Indies under certain
conditions naned. A later Article (Article XIII) provided that vessels belonging to
citizens of the United States should be admitted into all the sea-ports and harbours of
the British territories in the East Indies, &c. A later Article (Article XIV) provided
that there should be between the dominions of His Majesty in Europe and the
territories of the United States a reciprocal and perfect liberty of commerce and
navigation, &c. Another Article (Article XIII) provided for admitting American vessels
in distress into all of I-is Majesty's ports on manifesting its necessity to the satisfaction
of the Government of the place.

So far as the present question is concerned the foregoing represents the state of the
Treaty arrangements between the United States and Great Britain down to the close of
the war of 1812. By the Treaty of 1815, following the Treaty of Peace of 1814, it was
provided in Article I that there should be between the territories of the United States
and all the territories of Bis Britannic Majesty in Europe reciprocal liberty of
comnierce, &c.

In a later Article of the same Treaty (Article II) it was provided that the inter.
course between the United States and His Majesty's possessions in the West Indies atld
on the Continent of North America should not be affected by any of the provisions of
that Article, but that each party should remain in complete possession of its rights with
respect of such intercourse.

No other Article of the Treaty touched the question of intercourse betwèen the
United States and Ris Majesty's dominions in North America.

The next Treaty bearing upon the present question was that of 1818, whieh is now
understood to regulate, so far as it goes, fishing interests of whatever kind of the citizens
of the United States in the territorial waters of the British domintions in North
America.

All of this Treaty that bears directly upon the present subject is coÊtited in
Article I, which is in the following words :--



"Whereas differences have arisen respecting the liberty claimed by the United
States for the inhabitants thereof to take, dry, and cure fish on certain coasts, bays,
harbours, and creeks of bis Britannie Majesty's dominions in America, it is agreed
between the High Contracting Parties that the inhabitants of the said United States
shall have for ever, in common with the subjects of His Britannie Majesty, the liberty to
take fish of every kind on that part of the southern coast of Newfoundland which extends
from Cape Ray to the Rameau Islands ; on the western and northern coast of Newfound-
land frori the said Cape Ray to the Quirpon Islands, on the shores of the Magdalen
Islands, and also on the coasts, bays, harbours, and creeks, from Mount Joly, on the
southern coast of Labrador, to and through the Straits of Belle Isle, and thence north-
%vardly indefinitely along the coast, without prejudice, however, to any of the exclusive
rights of the ludson's Bay Company : And that the American fishermen shall also have
liberty for ever to dry.and cure fish in any of the unsettled bays, harbours, and creeks of
the southern part of the coast of Newfoundland above described and of the coast of
Labrador; but so soon as the sanie, or any portion thereof, shal be settled, it shal not
be lawful for the said fishermen to dry or cure fish at such portion so settled without pre-
vious agreement for such purpose with the inhabitants, proprietors, or possessors of the
ground. And the United'States hereby renounce for ever any liberty heretofore enjoyed
or clained by the inhabitants thereof to take, dry, or eure fish on or within 3 marine
miles of any of the coasts, bays, creeks, or harbours of Dis Britannie Majesty's dominions
in America not included within the above-mentioned limits: Provided, liowever, that the
American fishermen shall be permitted to enter such bays or harbours for the purpose of
shelter and of repairing damages therein, of purchasing wood, and of obtaining water,
and for no other purposé whatever. But they shall be under such restrictions as may be
necessary to prevent their taking, drying, or curing fish therein, or in any other nianner
whatever abusing' the privileges hereby reserved to them."

This Article sets but with stating the precise subject with which it has to deal, viz.,
that differences have arisen respecting the liberty claiied by the ijnited States for the
inhabitants thereof to take, dry, and cure fish on certain coasts, bays, harbours, and
creeks of His Britannie Majesty's dominions in America.

Thus it will be seen that the matter to be dealt with was a claim in favour of the
inhabitants of the United States to do certain things within the territorial dominion of
lis Majesty, and not a matter touching the right of the inhabitants of the United States
to cruize, fish, or do any other thing in waters that by the publie law of nations did not
belong to the territorial jurisdiction of His Majesty. The matter to be dealt with being,
then, simply that affecting American fishermen çoming within the territorial dominion
of Bis Majésty, it was provided that Americans might fish on that part of the southern
coast of Newfoundland which extends from Cape Ray to the Rameau Islands ; and on the
western and northern coast of Newfoundland from said Cape Ray to the Quirpon Islands.
and on the shores of the Magdalen Islands, and also on the coasts, bays, harbours, and
creeks from Mount Joly, on the southern coast of Labrador, to and through the Straits of
Belle Isle, and thence northwardly indefinitely along the coast, without prejudice, however,
to any of the exclusive rights of the Hudsoi Bay Company; and that the American fisher-
iren should have the liberty to dry and cure fish in any of the unsettled bays, harbours,
and creeks of the southern part of the coast of Newfoundland above described, ànd of the
coast of Labrador, subject to non-interference with settlers, &c.

And by the saine Article the United States renounced any liberty "to take, dry, or:
cure fish on or within 3 marine miles of any of the coasts, bays, creeks, or harboulrs of
Bis Britannie Majesty's dominions in America not included within the above-mentioned
limits ; provided, however, that the Am'erican fishermen shall be admitted to enter such
bays or harbours for the pui pose of shelter and of repairing damages therein,*and of
purchasing wood, and of obtaining water, and for no other purpose whatever. But they
shall be under such restrictions as may be necessary to preient their taking, drying, or
curing fish therein, or in any manner whatever abusing the privileges hereby reserved ter
them."

The Committee is of opinion, in view of this history and of the plain language
above quoted, that this Article was intended to deal, and did deal, only with the subject
of the admission of American fishermen vithin the territorial jurisdiction of His Britannie
Maijesty, as defined by the publie law of nations.

Tlhe first question for consideration, then, is whether the pretension that has been
sometimes asserted by the Government of Great Britain, that American fishing-vessels or
others have no right, except at the pleasure of the British Government, to bein Qr to
prosecute lawful pursuits in the great arms of the sea extending' between parts of the



mainland belonging to the British, and which are more than 6 marine miles broad, is
well founded.

The Comnittee cannot doubt that any such pretension is ill founded. It is plain
that such a pretension is an invasion of the principles of public law now almost univer-
sally recognized by ail civilized Powers, and one which, it is believed, the British
Government would be indisposed to accede to when applied as against its subjects. It
would seen to bc clear that by the universally recognized public law among civilized
nations, territorial jurisdiction of every nation along the sea is limited to 3 marine miles
froni its coasts, as they may happen to be, whether embracing long lines of open eoast or
embracing great curvatures of sea-shore, which may, and often do, almost surround vast
bodies of the waters of the ocean. The phrase of the Treaty, therefore, speaking of
bays, creeks, and harbours of His Britannic Majesty's dominions, must be understood as
being such bays, creeks, and harbours as by the public law of nations were and are within
the territorial jurisdiction of the British Government. The Committee is therefore clear
in its opinion that any pretension that exclusive British jurisdiction exists, either by
force of public law or of this 'Treaty, within beadlands embracing such great bodies of
water, and more than 6 marine miles broad, must be -quite untenable.

Another question may arise in respect of whether American fishing-vessels or other
Amierican vessels may lawfully traverse the Gut of Canso (a narrow strait connecting the
waters of the Atlantic on the south-east of Nova Scotia and Cape Breton with the waters
of the Gulf of St. Lawrence on the north-west). This strait is a few miles long, and
mucli less in some of its parts than 6 miles wide. It is naturally navigable for sea-going
vessels, and always has been navigated and used for the passage of vessels from the
southward into the Gulf of Saint Lawrence, and back again southward by vessels finding
it convenient so to use it.

The Committee is of opinion that, in the absence of special Treaty arrangements,
such straits as the Gut of Canso are free for public and peaceable navigation in the same
manner that the seas which they connect are. A comparatively recent and notable
instance of the application of this principle is found in the case of the Simonoseki Strait,
in Japan, connecting the Corean Channel, to the north-west of Japan, with the Pacific
Ocean on the south-east. This strait at one of its points is very much less than 3 miles
in width; and the passage of mercantile vessels of the United States, Great Britain,
France, and the Netherlands having been interrupted there by Japanese batteries, &c.,
Japan was eompelled by these four Governments to make reparation, after both British
and American vessels of war had forcibly destroyed the Japanese batteries.

Of course, the riglit of peacefid passage through the Gut of Canso by unarmed
vessels is entirely distinct from any right to fish or do any other thing there than merely
to pass through. And if, in such ani instance, a purely fishing vessel of the United
States, having no other character whatever, should wish to pass through that strait from
one part of the sea to another, it is presumed that it would hardly be insisted by the
British Government that such a passage for such a purpose was prohibited by the Ist
Article of the Treaty of 1818, which, as we have before stated, was applicable only to
the matter of taking fish, &c., on the specified coasts, and to the prohibition of American
fishermen, as such, to enter the British bays or harbours for any other purposes than
those of shelter, repairing damages, purchasing wood, and obtaining water. The general
right of passage for all vessels entitled to sail the seas was not in any way mentioned,
and it must be presunied it was not intended by the language used in the Treaty to limit
or modify such rights.

On the termination of the Reciprocity Treaty of 1854 the fishermen of the United
States were rei.tted to the Ist Article of the Treaty of 1818, already cited, for the
definition and regulation of their rights in the British waters therein mentioned.
Between the period of the termination of the Treaty of 1854 (namely, 1866) and the
Treaty of 1871 some considerable difficulty and discussion took place concerning the
question whether the 3-mile line should be ascertained by drawing the same from head-
land to headland (as across the Bay of Fundy and the Bay Chaleur), or whether it
should be drawn 3 miles from the actual shores of such bays and headlands. The
general result of those discussions would seem to have been an acquiescence by the
British Government in the right of American fishermen to fish within those bays and
exterior to a line 3 miles from the shores. By the Treaty of 1871 it was agreed that
the fishermen of the United States should have the right to fish inshore under certain
limitations therein stated. This last Treaty was terminated through the action of the
United States on the 1st day of July, 1885, and the Ist Article of the Treaty of 1818
again came into operation.

Concluding, then, from what bas been before stated, that there is no serious



difficulty in respect of -the question where American fishermen can carry on their
operations, it would seem to be easy to know precisely what our fishermen may and may
not do in the territorial waters adjacent to the British dominions.

What they may do may be stated as follows:-
1. They have the liberty to take fish " on that part of the southern coast of New-

foundland which extends froin Cape Ray to the Rameau Islands."
2. They have the riglit to take fish "on the western and northern coast of New-

foundland from the said Cape Ray to the Quirpon Islands."
3. Also "on the shores of the Magdalen Islands."
4. Also on the coasts, bays, harbours, and creeks from Mount Joly on the southern

coast of Labrador, to and through the Straits of Belle Isle, and thence northwardly
indefinitely along the coast," - subject to any exclusive rights of the Hudson Bay
Company.

5. The right "to dry and cure fish in any of the unsettled bays, harbours, and creeks
of the southern part of the coast of Newfoundland," before described, and of the coast of
fLabrador. without interfering with the rights of settlers, &c.

6. The right of American fishermen in their character .s such to enter the bays and
harbours of Great Britain in America for the purpose (a) of shelter, (b) of repairing
damages, (c) of purchasing wood, (d) of obtaining water, and for no other purpose
whatever.

But they are to be under such restrictions in respect of their entry into bays and
harbours where they are not entitled to fish "as may be necessary te prevent their
taking and drying, or curing fish thercin, or in any other manner whatever abusing the
privileges hereby reserved to them."

The things that by this Article American fishermen must not do are
1. Fish within 3 miles of any of the shores of the British dominions, excepting those

specially above named.
3. Enter within this 3-mile limit except for the purposes last stated.

The American fishermen, in their character as such purely, must not enter the
prohibited waters other than for the purposes of shelter, repairing damages, purchasing
wood, and obtaining water ; and in doing this they are subject to such reasonable
restrictions as shall be necessary to prevent their rishing or curing fish in prohibited
waters or on prohibited shores, and thereby abusing the privilege of entering those
waters for the necessary purposes stated.

What, then, are such necessary restrictions?
Following the Treaty of 181 S, Great Britain passed the Act of the 14th June, 1819

59 Geo. III, cap. 38). on the subject of Anierican fishing and other vessels within the
«aters of the British dominions in North America, which provided-

1. That the British King might make such Orders in Council, either directly or
through the Governor of Newfoundland or others, as should be deemed proper and
necessary for carrying into effect the purposes of the Fishery Article of that Treaty.

2. A prohibition and punishment of fishing, &c., within the 3-mile limit, other than
the coasts in respect of which the Treaty provided that Americans might fish.

3. Forfeiture of vessels, &c., found flshing, &c., within the prohibited limits. This
forfeiture was to be enforced in the ordinary course, as in the case of forfeitures under
the Revenue Laws.

4. That American fishermen might enter any of the bays and harbours of the
British dominions in America for the purposes named in the Treaty, subject to such
restrictions for preventing abuse of that privilege as His Majesty, or the Governor, or
person exercising the office of Governor in any part of the British dominions in Anerica,
might make.

5. That if any person should refuse to depart from such bays, &c., on the require-
ment of the Governor, &c., or neglezt to conform to any of the Regulations so made, he
should be punished by a fine of 2001.

The next Legislative Act touching American fishermen appears to be the Act of
Prince Edward's hland of the 3rd September, 1844, which provided that the officers.of
Her Majesty's Customs. &c., or any person specially holding a commission for that
purpose, should have authority to go on board any.ship, vessel, or boat, within any port,
bay, creek, or harbour in that island, or "hovering " within 3 marine miles of any of the
coasts, bays, &c., thereof; and in either case freely to stay on board such ship, vessel, or
boat as long as she shall remain wvithin sucli port or distance; and if any such ship,
vessel, or. boat be bound elsewhere, and shall continue so hovering· for the space of
twenty-four hours alter the master shall have been required to depart, it sball be lawful
for any of the above-enumerated officers, &c., to bringtsuch ship,.&c.,,into port,,and to
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search and examine her cargo, and examine the master upon oath touching the cargo.
and voyage; and if there be any goods on board prohibited to be imported into this,
island, such ship, &c., and the cargo laden on board thereof, shall be forfeited; and if
said ship, &c., shall be foreign, and not navigated according to the laws of Great Britain
and Ireland, and shall have been found fishing, or preparing to fish, or to have been
fishing, within such distance of such coasts, bays, creeks, or harbours of this island, sucli
ship, &c., and its cargo shall be forfeited; and if the master or aniy person in.command
thereof shall not truly answer the question which shal be demanded of him in such
examination, he shall forfeit the sum of 1001.

The Act then provides for the methods of investigation, condemnation, &c.
The Revised Statutes of Nova Sceotia of- 1851, chapter 94 (which may have

re-enacted some earlier Act), provided-
1. That officers of the Colonial Revenue, Sheriffs, Magistrates, or any other personi

duly commissionid for that purpose, "may go on board any vessel or boat within any
harbour in the province, or hovering within 3 marine miles of any of the coasts or,
harbours thereof, and stay on board so long as she may remain vithin such place or
distance."

2. That " if such vessel or boat be bound elsewhere, and shall continue within such
harbour or so hovering for twenty-four hours after the master shall have been required to
depart, any one of the officers above mentioned may bring such vessel or boat into port
and search lier cargo, and also examine the master upon oath touching the cargo and
voyage; and if the master or person in command shall not truly answer the questions
demanded of him in the examination he shall forfeit 1001.; and if there be any
prohibited goods on board, then such vessel or boat, with the cargo thereof, shall be
forfeited."

3. That " if the vessel or boat shall be foreign, and not navigated according to the
laws of Great Britain and Ireland, and shall have been found fishing, or preparing to fish,
or to have been fishing, within 3 marine miles of such coasts or harbours, such vessel or
boat, or cargo. shall be forfeited."

It then provide.s for the method of procedure, &c. This provision was re-enacted in
the Revised Statutes of Nova Scotia by the Provincial Act of the 7th May, 1858. This
re-enactment contained in its 22nd section of Title 25, Chapter 94, a provision suspending
those parts of it relating to American fishing-vessem during the continuance of the
Treaty of Reciprocity of 1854.

'The Committe, has not been able to discover any Orders in Couicil made by the
British King, as authorized by the Act (59 Geo. III, cap. 58) ; and. so far as we have
been able to examine, the regulation of the entrance of American fishermen within the
limits wherein they were not entitled to fish has been made by Colonial Statutes such as
have been above recited. That of Prince Edward's Island of 1843 (6 Vict., cap. 14) the
Committee thinks fairly illustrates the nature of legisiative Regulations on the subject
down to the Reciprocity Treaty of 1854, and so, in effect, until the expiration of that
Treaty in 1866. This Act provided-

1. Proper officers were authorized to go and remain on board an American fishing-
vessel during her continuance witbin the waters where she was not entitled to fish.

2. If the vessel was bound elsewhere, and should continue hovering within the
3-mile init for tventv-four hour; after she had been required to depart, then the-officer:
mighît take her into port., search ber cargo, examine the master, &c.

I. If, on such examination, any goods should be found prohibited to be imported
into the island, there should be a forfeiture.

4. If the vessel should have been found fishing, or preparing to fish, or to have been
fishing, in prohibited waters, a forfeiture should follow.

It will be seen that this provision carefully excludes the right to seize and proceed
against an American fishing-vessel that had come within British waters, where fisbing
was not allowed, for the purposes iamed in the Treaty, and only authorized British-
officers to require the vessel to depart if, instead of coming into a bay or roadstead and
coming to anchor, she was "hovering" on the coast and witbin the prohibited limits;
and provided for her forfeiture when so "hovering" only upon its being discovered; on an
examination, that she had contraband goods on board, or had been violating the provi-
sions of the Treaty by abusing the privilege of her entrance and shelter by fishing&, e
And in all these cases the ordinary modes of judicial investigation and fair-play were
provided for, except-

(a.) That the burden of proof vas thrown on the claimant of the vessel incase=oi
dispute as to whether the seizure had been lawful;

(b.) That no suit should be brought for au illegal seizure until one, month:aftei



notice in writing had been served on the seizing.officer.of an intentionto sue,.and-the
grounds of action.;

(c.) And, further, that a Statute of Limitations, in respect of all such illegal
seizures, of three months only, was provided.

The Committee does not see any just ground of criticism of those parts of this Act
that relate to the conduct of American fishing-vessels coming within waters where.fishing
was prohibited ; but when it cones to the matter of just and reasonable judicial deter-
mination of any question arising, the Committee does think that the methods and
limitations of procedure were harsh and unjust, and beyond the right of the British
Government to provide, under its authority by the Treaty to make only such restrictions
as should be necessary to prevent the abuse by the American fishermen of their right to
enter non-fishing waters.

But the forcgoing species of legislation has been considerably improved upon, in an
unjust direction, by the Dominion Act of the 22nd May, 1868 (31 Vict., cap. 61), which
authorized the oflicials to require any vessel which was not hovering on the coast, but
which had come within a harbour, to depart from such harbour on twenty-four hours'
notice, and, on failure of such departure, to bring her into port for that mere cause,,and
without qny suspicion or ground of suspicion that she had violated, or intended to violate,
either the Treaty or the laws of Canada, and without any limitation as to the length of
time she might be detained in port, or any security for just and fair treatment of the
American fishing-vessel which might have sought shelter in such harbour, or corne there
for any of the lawful causes named in the Treaty.

It also provided for punishing the master if he failed to answer any question put to
him touching the cargo or voyage.

It also provided that the consent of the seizing person should be necessary in
order to enable the Judge of the Admiralty Court to release the vessel on proper
security.

It also, as in the case of the former Act, put the burden of proving innocence on
the claimant.

't also provided that no suit should be brought for any illegal conduct of those
officers until after a month's notice in writing, and that the notice should contain the
cause of action.

It also provided that "no evidence of any cause of action shall be produced except
such as shall be contained in such notice."

It also provided that every such action should be brought within three months.after
the cause of action had arisen.

It also provided that if, in any such suit, judgment should be given against the
seizing person, and there should be a certificate of probable cause, then the plaintiff
should only recover 31 cents damages and no costs, and that no fine beyond 20 cents
should be imposed upon the respondent.

On the 12th May, 1870, the Dominion Act of 33 Viet., cap. 15, was passed, repealing
the 3rd section of the last-mentioned Act on the subject of bringing vessels into port,
&c., and provided, in lieu tihereof, that any of the officers or persons before mentioned
might bring any vecsel, being within any harbour in Canada, or hovering in British
waters within 3 miles of tie coast, into port, search her cargo, examine her master on
oath, &c., without any prcv*ous notice to depart, whicli had been required by the former
Act. So that an Anierican vessel, fishing at sea, being driven by stress of weather, want
of wood or water, or nec I of repairing damages, which should run into a Canadian
harbour, under the right reserved to it by the Treaty of 1818, the moment her anchor
was dropped or she was within the shelter of a headland, was, at the discretion of the
Canadian official, to be immediately seized and carried into port, which might be, and
often would be, many miles from the place where she would have her safe shelter or
could obtain her wood aud water or repair her damages.

The Committee thinks it is not too much to say that such a provision is, in view
of the Treaty, and of the common principles of comity among nations, grossly in
violation of rights secured by the Treaty and of that friendly conduct of good
neighbourhood that should exist between civilized nations holding relations such as ought
to exist between the United States and Her Majesty's dominions.

This last provision was substantially re-enacted, with the Royal approval -of the
Queen, given on the 26th November, 1886, with the addition that. if any such vessel
had eutered such waters for any purpose not permitted by Treaty or Convention, or by
any law of the United Kingdom or Canada for the time being in force, she should be
forfeited, &c.

From all. .his it .would seem that .it is the deliberate purpose of the British
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Government to leave it to the individual discretion of each one of the numerous
subordinate Magistrates, Fishery Officers, and Customs Officers of the Dominion of Canada
to seize and bring into port any American vessels, whether fishing or other, that hefinds
within any harbour in Canada or hovering within Canadian waters. The Statute doesnot
even except those Canadian waters in which, along a large part of the southern coast
and the whole of the western coast of Newfoundland, they are entitled to fish, to say
nothing of the vast extent of the continental coast of Canada.

The Committee repeats its expression of the firm opinion that this legislation is in
violation of the Treaty of 181-8, as it respects American fishing-vessels. and in violation
of the principles of comity and good neighbourhood that ought to exist in respect of
commercial intercourse, or the coming of the vessels of either, having any commercial
character, within the waters of the othe-. Had it been intended to harass and embarrass
American, Ilshing and other vessels, and to make it impracticable for them to enjoy their
Treaty and other common rights, sucli legislation would have been perfectly adapted to
that end.

The instances in which this sort of legislation has been applied during the last
year, to the great embarrassment and injury of American rights and interests-although
in some of them it may doubtless appear that there has been some merely formal
or technical violation of some Canadian Custons Statute or Regulation-are the
following:-

Vessels denied the Right or Privilege of purchasing Coal or Ice or of transhipping Fish ai
Ports of the Dominion, or refused other Rigills or Privileges therein.

"Novelty " (steamn-ship) denied the right to take in coal, or purchase ice, or tranship
fish in bond to the United States, at Pictou, N. S, July, 1886. (H. R. Ex. Doc.
No. 19, Forty-ninth Congress, second session, pp. 24-25, 49-50-51. This Rep.,
3, 15, 105, 106.)

"Golden Ilind," of Gloucester, Mass., was refused the right to take water in Port
Daniel, Bay of Chaleur, July 23, 1886. (H. R. Ex. Doc, xNo. 19, Forty-ninth
Congress, second session, pp. 4, 47, 192-193. Tbis Rep., 162.)

" Mollie Adans," of Gloucester. Mass., Solomon Jacobs, master; his water supply
having beconie exhausted by accident, Captain Jacobs put into Port Mulgrave,
N.S., on the 31st August, 1886, to replenish the same, but was refused the privilege
of buying barrels, and notified that if he did purchase barrels his vessel vould be
seized. A serions loss was occasioned through this action. (H. R. Ex. Doc.
No. 19, Forty-ninth Congress, second session, pp. 45-46, 61-63. This Rep.,
88, 146.)

"A. R. Crittenden," of Gloucester, Mass., Joseph E. Graham, master. Stopped at
Steep Creek, Strait of Canso, July 21, 1886, homeward bound from the open-sea
fishing grounds to' obtain supply of water, which was refused, the Customs officer
notifying Captain Graham that if he fook in vater his vessel would be seized.
(H1. R. Ex. Doe. No. 19, Forty-ninth Congress, second session, pp. 47, 48, 152.
This Rep., 153, 196.)

"Pearl Nekon," of Provincetown, Mass., Murdock Kemp, master. Was seized in the
harbour of Arichat, N. S.. September 8, 1886, and compelled to pay commercial
fees, bnt was denied privileges which such fees are paid to secure. (I. R. Ex.
Doc. No. 19, Forty-ninth Congress, second session, pp. 54-61, 193-197. This Rep.,
54, 66.)

Laura Sayward," of Gloucester, Mass., Medo Rose, master. Was, on the 6th October,
1836. while in the port of Shelburne, N. S., refused permission to buy provisions,
&c., sufficieni, to last the crew on the homeward trip of the vessel; the vessel's
papers were retained by the Collector for an undue length of time, &c. (H. R.
Ex. Doc. No. 19, Forty-ninth Congress, second session, pp. 58-59.)

"Jeannie Seaverns, of Gloucester, Mass., Joseph Tupper, master. While in the port of
Liverpool, N. S. Captain Quigley, of the Dominion cruizer "e Terror," prevented
Captain Tupper from landing to visit relatives in Liverpool, and forbade Captain
Tupper's relatives from going on board the " Jeannie Seaverns," placing a guard
aboard of her while she was in that port. (H. R. Ex. Doe. No. 19, Forty-ninth
Congress, second session, pp. 58-59, and (;0)

"Jeannie and Julia," of Eastport, Me., W. H. Farris, master. While in Digby larbour,
N. S., April (?) 18, 1886, was denied the privilege of buying herring. (H1. R. E.
Doc. No. 19, Forty-ninth Congress, second session, pp. 1t69-170.)

"James A. Garfield," threatened with seizure on opportunity; charged with having



purchased bait or ice in Dominion port or porta. (H. R. Ex. Doc. No. 19,*Forty-
ninth Congress, second session, p. 171.)

"Abbie A. Snow," of Gloucester, Mass., Jeremiah Hopkins, master. Subjected to
constant surveillance in harbour at Shelburne, N. S., by Captain Quigley, of
Dominion cruizer "Terror," who finally boarded her with an armed guard, took
Captain Hopkins ashore under arned guard, and tbreatened him with trouble if he
revisited Shelburne. (This Rep., pp. 135-136, 138.)

"Highland Light," of Provincetown, Mass. Seized off the north-east point of Prince
Edward Island for catching fish within 3-mile limit. (This Rep., pp. 34, 133.)

"Eliza A. Thonis," of Portland, Me., having gone ashore at Malpeque, laden with a fare
of fish, the ovners were not permitted to ship home either the fish, boats, or seines
by vessels, but were, after delay, compelled to ship them by rail. (This Rep.,
pp. 259-260.)

V.: els seized by Canadian Authorities on the charge of violating the Fishcry Regulations of
the Dominion.

"David J. Adams," owned at Newburyport, Mass.; Aldon Kinney, master. Seized at
Digby, N. S., May 7, 1886. (Senate Ex. Doc. No. 217, Forty-rinth Congress, first
session; H. R. Ex. Doc. No. 19, Forty-ninth Congress, second session, pp. 6, 13,
127, 128, 129, 130, 131, 132, 133, 134, 135, 106, 137, 140, 141, 142, 148, 149, 150,
164, 168, 176, 177, 178, et seq. This Rep., p. 151.)

Ella M. T)oughty," owned at Kennebunk, Me.; Warren A. Doughty, master. Seized
at Englishtown, C. B., May 17. 1886. Released June 19. lS16; bail, 3,400 dollars.
Proceedings for remission. (Senate Ex. Doc. No. 217, Forty-ninth Congress, first
session ; H. R. Ex. Doc. No. 19, Forty-ninth Congress, second session, pp. 141,142,
143, 144, 145, 146. This Rep., 255.)

"City Point," owned at Booth Bay, Me.; Stephen Keene, master. Seized at Shelburne,
N. S., July 3, 1.886. Released on payment of 400 dollars. alleged fine. (Senate
Ex. Doc. No. 217, Forty-ninth Congress, first session; H. R. Ex. Doc. No. 19,
Forty-ninth Congress, second session, pp. 44, 178, 193. This Rep., 238.)

" George W. Cusbing," owned at Bath, Me. ; C. B. Jewett, master. Seized at Shelburne,
N. S., July 3, 1886. Released on pnyment of 400 dollars, alleged fine. (Senate
Ex. Doc. No. 217, Forty-ninth Congress, first session; H. R. Ex. Doc. No. 19,
Forty-ninth Congress, second session, p). 142, 178, 182, 184. This Rep., 262.)

"C. B. Harrington," owned at Portland, Me.; John Frelick, master. Seized at
Shelburne, N. S., July 3, ISS6. Released on payment of 400 dollars, alleged fine.
(Senate Ex Doc. No. 217, Forty-ninth Congress, first session. This Rep., 262.)

Vesçels seized by the Canadian Authorities on the charge of violating Commercial or Trading
Laws or Regulations of the Dominion.

"W. D. Daisley," of Gloucester, Mass. Seized at -Souris, October 1886, on the 'charge
that one of the crew had landed flour at Canso in the previous August. (This Rep.,
p. 197.)

" The Druid," of Gloucester, Mass. ; John MeQuinu, master. Sailing under register to
buy fish, not to catch, and having on board no apparatus for fishing, vas twice
boarded by the Captain of the Dominion cruizer " Houlette," with armed men, and
once detained two nights and a day under armed guard at Malpeque on a charge of
technical violation of Customs Regulations; subsequently released. (This Rep.,
pp. 129-132.)

"Moro Castle," of Gloucester, Mass.; Edwin Joyce, master. Seized at Port Mulgrave,
in the Strait of Canso, September 11, 1886; stripped and held for an otfence
alleged to have been committed in 1884. (This Rep., p. 217, et seg.)

Vessels detained by Canadian Authorities on the charge of violation of Fishery or Trading
Regulations of the Dominion of'Canada.

"Joseph Story," owned at Essex, Mass. Seized at Baddek, Cape Breton, April 24,
1886; released April 25, 1886. (Senate Ex. Doc. No. 217, Forty-ninth Congress,
first session.)

" Matthew Keany," owned at Batb, Me. Detained twenty-four hours. (Sen. Ex. Doc.
No. 217, Forty-ninth Congress, first session.)

' ereward," owned at Essex, Mass.; McDonald, master. Seized July 3,1886, at Canso.



(Sen. Ex. Doc. 1o. .217, Forty-ninth Congress. first session; H. R. Ex. Doc.
No. 19, Forty-ninth Congress, second session, p. 1.90).

"Everett Steele," of Gloucester, Mass. ; Charles E. Forbes, master. Detained in the
port of Shelburne, N. S., 10tlh September, 1886, by Captain Quigley, of the
" Terror," who boarded the " Steele," took her papers, and put her in charge of
a policeman till the following day, wvhen she was discharged by the Collector.
(11. R. Ex. Doc. No. 19, Forty-ninth Congress, second session, pp. 52, 53, 34, 56,
153. This Rep., 216.)

Vessels warned o/fby Canadian Authorities on the ground that they were about to violate the
Fisiery or Trading Luws or Regulations of the Dominion.

" Ann.' M.*(or 11.) Jordan," of Gloucester, Mass., was refused entry at the port of
St. Audrews, N. B., although licensed to toueb and trade. (H. R. Ex. Doc.
No. 19. Forty-niinth Congress, second session, pp. 15, 171-172, 175-176. This
Rep., 163.)

" Martha A. Bradley," "Elattler," " Eliza Boynton," and "Pioneer," of Gloucester,
MýLass., were waried by the Sub-Collector of Customs at Canso to keep outside an
imnaginary lie drawn fron a point ;, miles outside Canso Head to a point outside
St. Esprit, ou the Cape Breton coast, a distance of 40 miles. This line, for nearly
its cntire continuanwe, is distant 1:2 to 25 miles froni the coast. (H. R. Elx. Doc.
No. 19, Forty-ninth Congress, second session, pp. 16, 42, 44, 48-49. 56-37, 120-123,
190-191. This Bep., 15-*, 195.)

"Thomas F. Bayardi," of Gloucester, Mass.; James McDonald, master. Warned off by
Customs officiais at Bonne Bay, Newfoundland, July 12, 1886. (Hf. R. Ex. Doc.
No. 19, Forty-ninth Congrcss, second session, pp. 26-27, 46-47, 146-147, 350-151,
187-189.)

"Mascot," of Gloucester, Mass.; Alexander McEachern, master. Warned by Customas
officials at Port Amherst, Magdalen Islands, June 10, 1SS6, that if fresh bait was
purchased vessel would be seized. (Hà. *R. Ex. Doc. No. 19, Forty-ninth Congress,
second session, pp. 46-47, 118-119-120, 1-16-147, 150-152.)

Vessels subjected to Hostile TIreatment by Dominion Officials.

The " Shiloh " and the "Julia Ellen." While these vessels were entering the harbour
of Liverpool. N. S., Captain Quigley, of the Canadian cruizer " Terror,' fired a gun
across their bows to hasten their coming to, ar.d placed a guard of two armed men
on board each vessel, which guard remained on board until the vessels left the
harbour. (H. R. Ex. Doc. No. 19, Forty-ninth Congress, second session, pp. 44,
122-123I. This Rep., 168.)

"Marion Grimes," of Gloucester, Mass.; Alexander landry, master. Was in port of
Shelburne, N. S., October 11, 3886, under detention for alleged infraction of
Customs IRegulations, and while so there Captain Quigley, of the Dominion cruizer
"Terror," compelled Captain Landry to haul down his (the United States') flag;
upon its being run up a second time, Captain Quigley went on board the " Grimes"
and hauled the fiag down with his own bands. (H. R. Ex. Doe, No. 19, Forty-ninth
Congress, second session, pp. 124-125, 153-163.)

It will be seen, from the correspondence and papers submitted by the President, in
his Message on the subject of the Sth December last (Ex. Doc. No. 19, Forty-ninth
Congress. second session), and from the testimony taken by the Committee, that some
of these instances of seizure or detention, or of driving vessels away by threats, &c.,. were
in clear violation of the Treaty of 1818, and that others were on such slender and
technical grounds, either as applied to fishing rirbts or commercial rights, as to make it
impossible to believe that they were made with the large and just object of protecting
substantial rights against real and substantial invasion, but must bave been made either
under the stimulus of the cupidity of the seizing officer, sharpened and made safe by the
extraordinary legislation to which the Committee has referred, whereby the seizing
officer, no matter how unjust or illegal his procedure may have been, is made practically
secure from the necessity of making substantial redress to the party wronged, or ot
punishment, or else they must have arisen from a systematic disposition on the part ot
the Dominion authorities to vex and harass American fishing and other-vessels su as to
produce such a state of embarrassment and inconvenience with respect to intercourse



mithi the provinces as to coerce the United States into arrangements of general reciprocity-
n·ith t he Doninion.

hi respect of general reciprocity, the experience of the United. States during the
existcnce of the Treaty of 1854 was such as to lead Congress, with great unanimity, to
terminate it; and the experience of the United States, under such so-called reciprocity
as was provided for by the .Treaty of 1871, was such as to lead both Houses, with very
great unanimity, to terminate that. Each of these instances continued long enough to
show fully the general working of the arrangement. The great balance of gain and
advantage appeared to be in favour of Lhe Canadians, while the great balance of loss and,
disadvantage fell on the people of the United States.

Indeed, the Treaty of 1S71, so far as it related to the fisieries, &c., was based.upon
the idea that the right of American fishermen to fish within 3 miles of the Dominion
shores was of sonme considerable value, which the United States thought would be fully
conpensated by admitting Dominion fishermen to the waters of the United States and
admitting their fish tree of duty. Notwithstanding this, by the methods and results of
settling the balance of pecuniary advantages by the Halifax Commission, the United
States paid on the award of that Commission (waiving the serious.qnestion of its
irregularity) 5,500,000 dollars. So strong was the opinion of the United States, even at
that time, that this award was vholly unjust in fact that it is understood that steps were
taken to invite the British Government to terminate the Fisheries Clauses of the Treaty
of 1871 immediately and before the positive period of ton years had expired, but it could
not be accomplished.

From the investigations made by the Committee during the last sunmmer and fall,,
and as the result of the great mass of testimony taken by it and herewith returned, the
Committee believe it to be clear, beyond all dispute, that the right to fish within-3 miles of
the Dominion shores is of no practical advantage whatever to American fishermen. The
cod and halibut fishing has been for many years almost entirely carried on at long.
distances from the shores, in the deep waters, on banks, &c.; and it is believed that were
there absolute liberty for Americans to fish, without restriction or regulation of any kind,
within 3 miles of the Dominion. shores, no such fisherman would ever think of goiug there
for the .purpose of catching cod or halibut.

As regards the obtaining of bait for this class of fishing, the testimony taken by the
Committee in its inquiries clearly demonstrates that there is no necessity whatever for.
American fishermen to resort to Canadian waters for that purpose. Clam bait is found
in immense quantities in our own waters, and there have been instances, so frequent and
continuous as to amount to a habit, of the Canadians themselves resorting to American
waters or ports for the purpose of obtaining it. The squid bait is found on the very
banks where the fishing goes on. So that the instances would be extreinely rare when
any American fishing-vessel would wish to resort to a Dominion port for the purpose of
buying bait for this kind of fishing.

It was also proved before the Committee that, with the rarest exception, it would be
absolutely injurious to the pecuniary interests of all concerned for American vessels:to
resort to Dominion ports or waters, except in need or distress, for the time taken in such
departures from the cod and balibut grounds, or from direct sailing to and from then, is
so great that, with or without the difference of port expenses, time and inoney are bot.h
lost in such visits.

In respect of the mackerel fishery the Committee finds, as will be seen froni the
evidence referred to,. that its course and methods have of late years entirely changed.
While it used to be carried on by vessels fishing with book and line, and sometimes near
the shores, it is now almost entirely carried on by the use of immense seines, called
purse-seines, of great length and descending many fathoms into the water. This gear is
very expensive, and a fishing-vessel does not usually carry more than one or two. The
danger of fishing near the shore with such seines is so great, on account of striking rocks
and reefs, that it is regarded as extremely hazardous ever to undertake it. Besides this,
the large schools of mackerel, to the taking of which this great apparatus is best
adapted, are almost always found more than 3 miles from land, either in great bays and
gulfs, or entirely out at sea.

There will be-found accompanying this. Report (sec Appendix).statenents showing
the total catch of mackerel;during certain years, and the parts of the seas where they
have been taken ; and it will also be seen from the evidence that in general the mackerel
fisheries by Americans in the Gulf of Saint Lawrence, and in the Bay of Chaleur have
not been remunerative; :eoms .

In view, of al these-facts, well knownito'the great body of the citizens of the United
States engaged in fisheries, and embracing every variety of interest connected .therewitb,



from the wholesale dealer, vessel-owner, and outfitter, to that portion of -the crew who
receive the smallest share of the venture, it must be considered as conclusively established
that there would be no material value whatever in the grant by the British Government
to American fishermen of absolutely free fishing; and in this conclusion it will be seen,
by a reference to the testimuony, that all these interests fully concur.

I ivill also be noticed, on reference to the evidence, that it appears to show that
when by force of the Treaty of 1871 Canadian fish, both salt and fresh, were admitted to
the markets of the United ýStates free of duty, no fall of prices to the consumer took
place, and that the abrogation of the duty simply redounded to the advantage of the
foreign fishernen or the foreign dealers in fisli exporting the same to the United States;
and that when, on the 1st July, 1885, the diity on salt fish was revived, no part of this
duty was borne by the consumers in the United States. and that the cost of fish in the
United States vas not at all affected. It would follow that the sums received into the
Treasury from these fish duties were paid, and borne by the Canadians alone. Aparallel
instance is also found, on reference to the testimony, in the statements of gentlenien
engaged in exporting salt fish from the United States te other countries where duties are
imposed, these gentlemen stating that the duty thus imposed upon fish came out of their
pockets, and not out of the pockets of the foreign cohsnmers.

As regards commercial and other friendly business intercourse between ports and
places in the Dominion and the United States, it is, of course, of much importance that
Regulations affecting the same should be inutually reasonable and fairly administered.
If an Anerican vessel should happen to have caught a cargo of fish at sea 100 miles
distant from soine Canadian port, from vhich there is railway communication to the
United States, and should be denied the privilege of landing and shipping its cargo there-
from to the United States, as the Canadians do, it would be, of course, a serious
disadvantage, and there is, it is thought, nothing in the' Treaty of 1818 which would
warrant such an exclusion. But the Dominion laws may make such a distinction, and itis
understood that-, in fact, the privilege of so shipping fish from American vessels has been
refused during the last year.

It is also inconvenient and injurious that American vessels of any character, whether
engaged in fishing, or licensed to touch and trade, or purely mercantile vessels, should be
unable in cases of occasional necessity to resort to Canadian ports for the purpose of
buying supplies or any commodities that the ordinary laws of the Dominion allow to be
exported at all. Several instances of such injurious and unfriendly action appear to have
taken place.

The Treaties between the United States and Great Britain on the subject of inter-
communication, and the rights of the citizens and subjects of the one in the ports and
territories of the other have not included the British dominions of N orth America (with
possibly certain exceptions as to intercourse by land), and such intercourse, strangely
enough, still remains the subject of legislation merely in the two countries. Such
legislation to be tolerable must be mutually friendly and reciprocal, and laws upon the
sulject must be administered fairly and generously, and not in a spirit of carping at small
matters or in any other wise in an unfriendly way. The Committee is pained to believe
that such has not been the course of British legislation or of administrative practice.

In view of all that has taken place, the Committec thinks it to be the duty of the
United States, in a firm and just way, to protect and defend the just and common rights
of the people of the United States, whether fishermen, or traders, or travellers, or all,
by all such measures as may be within our power. The measures the Committee
proposes to this end rest upon a pi inciple universally recognized as right and necessary
in the intercourse of nations, and it bas often been resorted to in one form or another by
many nations.

It is recommended that the President of the United States be invested with
the power, and that it be made his duty, whenever he shall be satisfied that unjust,
unfair, or unfrierdly conduet is practised by the British Government in respect of our
citizens and their property within the ports or waters of the British dominions in North
America, to deny to the subjects of that Government in British North America and their
property, or to any classes of them, such privileges in the waters and ports of the United
States as lie may think proper to name, and to suspend in respect of such vessels
or classes of vessels or such property or classes of property of the subjects of such Govern-
ment the right of entering or being brought within the waters or ports of the United
States, so that h shall be able from time to time, as each emergency may arise,
to preserve the intercourse between the United States and that Government in a statë of
fair equality. The Committee, therefore, recommends the passage of the Bill (S. 3173)
herewith reported.



The Committee also recommends that the papers, documents, and maps herewith
returned be printed.

All of which is respectfully submitted.
(Signed) GEO. F. EDMUNDS,

For the Committeé.

49th Congress, 2nd Session, S. M73.

A Bill to authorize the President of the. United States to protect and defend the Rights of
American .Fishing-vessels, Anerican Fishermen, American Trading and other Vessels,
in certain cases, and for other purposes.

Be it enacted by the Senate and House of Representatives of the United States of
America, in Congress assembled, that whenever the President of the United States shal
be satisfied that American fishing-,ýessels or American fishermen, visiting or being in the
waters or at any ports or places of the British dominions of North America, are or then
lately have been denied or abridged in the enjoyment of any rights secured to them by
Treaty or Law, or are or then lately have been unjustly vexed or harassed in the enjoy.
ment of such rights, or subjected to unreasonable restrictions, Regulations, or requirements
in respect of such rights; or whenever the President of the United States shall be
satisfied that any such fishing-vessels or fishermen, having a permit under the laws of the
United States to touch and trade at any port or ports, place or places, in the British
dominions of North Ancrica, are or then lately have been denied the privilege of
entering such port or ports, place or places, in the same manner and under the same
Regulations as may exist therein npplicable to trading vessels of the most favoured nation,
or shall be unjustly vexed or harassed in respect thereof, or shall be prevented from
purchasing such supplies as may there be lawfully sold to trading vessels of the
most favoured nation; or whenever the President of the United States shall be satisfied
that any other vessels of the United States, their masters or crews, so arriving at
or being in such British waters or ports or places of the British dominions of North
.America, are or then lately have been denied any of the privileges therein accorded to the
vessels, their masters or crews, of the most favoured nation, or unjustly vexed or
harassed in respect of the sane, then, and in cither or all of such cases, it shall
be lawful, and it shall be the duty of the President of the United States, in his discretion,
by Proclamation to that effect, to deny vessels, their masters and crews, of the British
dominions of North America, any entrance into the waters, ports, or places of or within
the United States (with such exceptions in regard to vessels in distress, stress* of
weather, or needing supplies as to the President'shall seeni proper), whether such
vessels shall have come directly from said dominions on such destined voyage or by way
of some port or place in such destiied voyage elsewhiere ; and also, if he'think proper, to
deny entry into any port or place of the United States of fresh fish or salt fish or any other
product of said dominions, or other goods coming from said dominions to the United
States. The President may, in his discretion, apply such Proclamation to any part or to
all of the foregoing-named subjects, and may qualify, limit, and renew such Proclamation
from time to time as he may deem necessary to the full andjust execution of the purposes
of this Act. Every violation of any such Proclamation, or any part thereof, is hereby
declared illegal, and all vessels and goods so coming or being within the waters, ports, or
places of the United States contrary to such Proclamation shall be forfeited to the United
States; and such forfeiture shall be enforced and proceeded upon in the sane manner
and with the same effect as in the case of vessels or goods whose importation or coming
to or beiug in the waters or ports of the United States contrary to law may now be
enforced and proceeded upon. Every person who shall violate any of the provisions of
this Act, or such proclamation of the President made in pursuance hereof, shall be
deemed guilty of a misdemeanour, and, on conviction thereof, shall be punished by a fine
not exceeding 1,000 dollars, or by imprisonment for a term not exceeding two years, or by
both said punishments, in the discretion of the Court.

[150]



No. 45.

Sir L. West to the Marquis of Salisbury.-( Received February 7.)
(Extract.)
:My Lord, Washington, January 27, 1887.

WITH reference to my despatch of the 25th January, I have the honour to
add a précis of Senator Evarts' speech on the Fisbery Bill. His contention is clearly
put in so far as the nature of the Treaty of 1818 is concerned and the resuIts of the
interpretation of it, but lie entirely ignores the persistent refusal of this Government,
after the denunciation of the Treaty of 1854, to re-establish the commercial relations
which existed under it, and vhich in fact were the outcome of the statutory legislation
upon which he lays so much stress.

Inclosure in No. 45.

Précis of Speech of Senator Evaris in the Debate in the Senate on the Fisheries Bill,
January 24, 1887.

MR. EVARTS clearly establishes that the Treaty of 1818 is essentially a Fishery
Treaty regulating the fisieries between the two countries, and that in the absence of a
Treaty of Commerce, and after the denunciation of the Fishery Articles of the Treaty of
1871, the two countries were brouglit back to the interpretation of that of 1818.

The effect of the enforcement of the Regulations which Canada claims as a right
under this Treaty has been to exclude American fishermen from what would be an
ordinary suitable and necessary intercourse of comity in matters of commerce.

If sucl a construction of the Treaty is adnitted, the remedy for the interruption of
commerce which lias taken place under it must be found in a modification or qualification
of that Treaty by negotiation.

If this construction is not admitted, there can be no other ground for the
interruption complained of, except under the claim that there is no Commercial Treaty
which obliges Great Britain and her dependency in the Dominion to admit. the com-
mercial intercourse which lias hitherto been carried on.

If, then, on that ground, and on that ground alone, this interference is based when
taken by the Dominion authorities, the United States' Government has in its power,
according to the same right and level of commercial claim, the same measure that Great
Britain lias. This action, he says, need not lie called retaliatory-it is responsive. The
first step in disturbing commerce vas under the claim that there was no obligatory
Treaty of Commerce that held the two countries to enjoy these privileges, and the same
line is now taken by the United States' Government. This brings the dispute directly
back to whether, under the construction of the Treaty of 1818, none of this disturbance,
interruption, and interference on the part of the Dominion authorities can be justified.
He did not, however, propose to debate that question. The settled opinion of the
Governument of the United States now is that the Treaty of 1818 is a Fishing Treaty,
and not a Commercial Treaty at al. It is not a restriction of commerce, it is merely
an enlargement of fishing rights.

He then goes on to explain that, by the progress of mutual advantage, interest, and
good neighbourhood, a commercial intercourse was opened, not by Treaty, but by Statute
Law on the one side and on the other, which permitted this reciprocal intercourse, and
that it has been destroyed by a meaning attached to the Treaty of 1818 which bas the
actual and practical result on the part of Great Britain of exercising towards the com-
merce of the United States what is really an interruption of these interests. He denies
that the Treaty of 1818 gives any righlt of interference with commercial relations, and
he repeats that such right can only be based on having no Treaty commercially obliging
this relation to be kept open. So long, therefore, as comity and courtesy, freedom of
commercial intercourse are withheld, not under Treaty, but by positive law and
authority, and only under positive law, the United States so respond by the present
B3ill.



No. 46.

Sir L. West to the Marquis of Salisbury.-(Received February 10.)

My Lord, Washington, January 28, 1887.
I HAVE the honour to acknowledge the receipt of your Lordship's despatch of the

13th instant, and to inform your Lordship that I have communicated copy of the Report
by the Minister of Justice of the Dominion of Canada inclosed therein to the United
States' Government.

I have, &c.
(Signed) L. S. SACKVILLE WEST.

No. 47.

Sir L. West to the Marquis of Salisbury.-(Received February 15.)

My Lord, Washington, January 28, 1887.
I HAVE the honour to acknowledge the receipt of your Lordship's despatch of thé

11th instant, and to inform your Lordsbip that I have communicated copy of the despatch
from the Governor-General of Canada, therein inclosed, relative to the cases of the
American fishing-vessels "Pearl Nelson" and "Everett Steele," to the lUnited States'
Government.

I have, &c.
(Signed) L. S. SACKVILLE WEST.

No. 48.

Sir L. West to the Marquis of Salisbury.-(Received February 15.)

My Lord, Washington, January 28, 1887.
I HAVE the honour to inclose to your Lordship herewith copy of a note which I

have received from the Secretary of State, as well as copy of an affidavit which gccom-
panied it, asking for an investigation into the case of the American schooner "Sarah H.
Prior," as therein set forth.

I have, &c.
(Signed) L. S. SACKVILLE WEST.

Inclosure 1 in No. 48.

Mr. Bayard to Sir L. West.

Sir, Depariment of State, Washington, January 27, 1887.
I HAVE the honour to inclose a copy of an affidavit of the captain and two members

of the crew of the schooner "Sarah H. Prior," of Boston, stating the refusal of the
captain of the Canadian Revenue cutter " Critie " to permit the restoration to the former
vessel, in the port of Malpeque, Prince Edward Island, of her large seine, which she
had lost at sea, and which had been found by the captain of a Canadian vessel ivho
offered to return the seine to the "Prior," but was prevented from doing so by the
captain of the "Critie."

This act of prevention, the reason for which is not disclosed, practically disabled the
"Prior," and she was compelled to return home without having completed her voyage,
and in debt.

I have the honour to ask that Her Majesty's Government cause investigation of this
case to be made.

I have, &c.
(Signed) T. F. BAYARD.
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Inclosure 2 in No. 48.

Affidavit.

ON this 28th day of December, A.». 18S6, personally appeared before me Captain
Thomas McLaughlin, master, and George F. Little and Charles Finnegan, two of the
crew, of the schooner " Sarah Il. Prior," of Boston, and being duly sworn, signed, and
made oath to the following statement of facts:-

On the lOth September, 18, the schooner "Sarah H. Prior," while running for
Malpeque, Prince Edward Island, and about 7 miles from that port, lost her large
seine. Four days aftervards the schooner "John Ingalls," of Halifax, Nova Scotia,
Captain Wolfe, came into Malpeque and had the seine on board, which she had picked
up at sea. Captain Wolfe offered to deliver the seine to Captain McLaughlin in
consideration of 25 dollars, which offer was accepted, and paid him the noney. The
Canadian Revenue cutter " Critic," Captain McLearn, vas lying at Malpeque at the time,
and Captain MacLaughlin went to sec him to ascertain if there would be any trouble in
delivering tie seine. Captain 3McLearn would not allow the captain of the "John
IgaIls " to give up the seine, so the latter returned the 25 dollars to Captain McLaughlin.

The schooner "Sarah H. Prior" had two seines, one large and one small size. It
was the large one which she lost and the schooner "John Ingalls " picked up. She had
to leave Malpeque without it, and consequently came home with a broken voyage, and
in debt.

(Signed) THOS. McLAUGRLIN.
GEORGE F. L1TTLE.
CHARLES FINNEGAN.

Suffolk S. S., Boston, Decenber 28, 1SS6.
Personally appeared before me Thomas McLaughlin, George F. Little, and Charles

Finnegan, wvho signed and made oath that the foregoing statement was true.

(Signed) C1As. H. IHALLSTRANI, Notary Public.

No. 49.

Mr. Bramston to Si- J. Pauncefote.-(Received February I 5.)

r, Downing Street, February 15, 1887.
I A M directed by the Secretary of State for the Colonies to transmit to you, to be laid

before the Marquis of Salisbury, a copy of a despatch from the Governor-General of Canada,
forwarding an approved Report of a Commitee of the Privy Council of the Dominion, which
contains the views of the Canadian Government in respect of the outline for an ad interim
arrangement between the British and Unifed States' Governments on the subject of the
North Ancrican fisheries, coumunicated to the Foreign Office by the United States'
Minister at this Court, and sent to this Departuient in your letter of the 9th December.

I am, &c.
(Signed) JOIIN BRAMSTON.

Inclosure 1 in No. 49.

The Marquis of Lansdowne to the Secretary of State for the Colonies.

Sir, Governnent House, Ottawa, February 1, 1887.
WITH reference to Mr. Stanhope's despatch of the 3Oth December last, trans-

mitting a copy of a note from the United States' Minister in London, inclosing an
outliie for an ad interim arrangement between the British and United States'
Goverinments on the subject of the North Anierican fisheries, together vith a copy of a
despatch fron Mr. Bayard containing some observations thereon, I have the honour to
forward hcirewith a copy of an approved Report of a Committee of the Privy Council of
Canada, containiing the views of my Government on the subject.

I have, &c.
(Signed) LANSDOWNE.



Inclosure 2 in No. 49.

Report of a Committee of the Honourable the Privy Council for Canada, approved by his
Excellency the Governor-General in Council on the lst February, 1887.

THE Committee of the Privy Council have had under consideration a despateh
dated 30th December, 1SS6, from the Right Honourable the Secretary of State
for the Colonies, forwarding, for the information of the Canadian Government, a
note received through the Foreign Office from the United States' Minister in London,
inclosing a draft of a Memorandum for an arrangement between the British and United
States' Governments on the subject of the North American fisheries, entitled, a
" Proposal for the settlement of the questions in dispute in relation to the fisheries on
the north-eastern coasts of British North America," accompanied by a despatch dated
Washington, 15th Noveniber, 1886, from Mr. Bayard, United States' Secretary of State,
containing some observations thereon. Mr. Secretary Stanhope requests your Excellency
to obtain at 'the earliest possible moment from your Excelleney's advisers their vieivs on
Mr. Bayard's proposals. and to report them to Her Majesty's Government.

The Minister of Marine and Fisheries, to whom the said despatch and inclosures
have been. referred, reports that Mr. Bayard suggests that as the season for taking
mackerel has now closed, " a period of comparative serenity may be expected, of which
advantage should be taken in order to adopt measures which wil tend to make more
harionious the relations between Canada and the United States as regards the fisheries
on the coasts of Canada."

The Minister observes that any indication of a disposition on the part of the United
States' Government to make arrangements which might tend to put the affairs of the two
countries on a basis more free from controversy and misunderstanding than at present
exists must be hailed with satisfaction by the Government of Canada. It is to be
regretted that the language in which Mr. Bayard refers to what bas taken place during
the past year indicates a disposition on bis part to attribute to unfriendly motives the
proceedings of the Caitadian Government, and a tendency to misapprehend the character
and scope of the measures which have been taken by it in order to enforce the terms
of the Treaty of 1818, and to ensure respect for the municipal laws of the Dominion.

The Minister submits, therefore. that be cannot avoid protesting against such
expressions in Mr. Bayard's letter as.those in which he alludes to the proceedings of the
last few months, as " the administration of a strained and vexations construction of the
Convention of 1818," as " unjust and unfriendly treatment by the local authorities," as
"unwarranted interferences (frequently accompanied by rudeness and unneòessary
demonstration of force) with the rights of United States' fishermen, guaranteed by
express Treaty stipulations and secured to them . . . . . by the Commercial Laws
and Regulations of the two countries, and which are demanded by the laws of
hospitality to which ail friendly civilized nations* owe allegiance," and as "conduct on
the part of the Canadian officials which may endanger the peace of two kindred friendly
nations."

The Miiister has to observe again, wYhat bas frequently been stated in the negotia-
tions on this subject, that nothing has been done on the part of the Canadian authorities
since the termination of the Treaty of Washington in any such spirit as that which
Mr. Bayard condemns, and that all that bas been done with a view to the protection of
the Canadian fisheries bas been simply for the purpose of guarding the rights guaranteed
to the people of Canada by the Convention of 1818, and to enforce the Statutes of Great
Britain and of Canada in relation to the fisheries. It bas been more than once pointed
out in Reports already submitted by the Minister of Marine and Fisheries, that such
Statutes are clearly within the powers of the respective Parliaments by which they were
passed, and are in conformity with the Treaty of 1818, especially in view of the passage
of the Treaty which provides that the American fishermen shall be under such restrictions
as shall be necessary to prevent them from abusing the privileges thereby reserved to
them.

The Minister bas further to call the attention of 'your Excellency to the fact, that
there is no foundation whatever for the following statement in the concluding part of
Mr. Bayard's letter:--

The numerous seizures made have been of vessels quietly at anchor in -established
ports of entry, under charges, which up to this day have not- been particularized
sufficiently to allow of intelligent defence; not one bas been condemned after trial and
hearing, but many have been fined, without hearing or judgment, for technical violation
of alleged Commercial Regulations, aithough all commercial privileges have been simul-
taneously denied to them."



The Minister observes, in relation to this paragraph, that the seizures of which
Mr. Bayard complains have been niade under circumstances whiclh have froma time to
time been fuîlly reported to your Excellency and communicated to Her Majesty's
Government, and upon grounds which have been distinctly and unequivocally stated in
every case, that, although the nature of the charges bas been invariably specified and
duly announced, those charges have not in any case been answered; that ample oppor-
tunity bas in every case been afforded for a defence to be submitted to the Executive
authorities, bu1t that no (lefence has been offered beyond the mere denial of the right of
the Canadian Governnent, that the Courts of the various provinces have been open to
the parties said to have been aggrieved, but that not one of them. lias resorted to those
Courts for redress.. To this it must be added that the illegal acts which arc characterized
by Mr. Bayard as " teclinical violations of alleged Commercial Regulations," involved
breaches in most of the cases not denied by the persons vho had committed them of
established Commercial Regulations which, far fromi being specially directed or enforced
against citizens of the United States, are obligatory upon ail vessels (including those of
Canada herself) which resort to the harbours of the Briti:h North American coast.

With regard to the proposal for a settlement which accompanies Mr. Bayard's letter,
the Minister subiits the following observations:-

Article 1. The Minister observes that, in referring to this Article. Mr. Bayard states
that he is "encouraged in the expectation that the propositions embodied in the Memo-
randum vill be acceptable to Her Majesty's Governient, because, in the nonth of April
1S66, Mr. Seward, then Secretary of State, sent forward to Mr. Adams. at that time
United States' Minister in London, the draft of a Protocol whicb, in substance, coincides
with the 1st Article of the proposal now submitted.

In regard to this statement, it is to be remarked that Article 1 of the Memorandum,
although no doubt to sone extent resembling the Protocol submitted il 1800 by
Mr. Adams to Lord Clarendon, contains several most important departures from the
terns of that Protocol. These departures consist not only in such comparatively
unimportant alterations as the substitution in line 1 of the word "establish" for the
word " define," wit.hout any apparent necessity for the change, and in other minor
alterations of the text, but also in such grave changes as that which is involved in the
interpolation in section 1 of the important passage in which it is stipulated "that the
bays and harbours fron %vhich American vessels are in future to be excluded, save 'or
the purposes for which entrance into bays and harbours is permitted by said Article, are
hereby agreed to be taiken to be such bays and harbours as are 10, or less than 10, miles
in width, and the distance of 3 marine miles from such bays and harbours shall be
measured froi a straight line draivn across the bay or harbour in the part nearest the
entrance at the first point where the width does not exceed 10 miles.

This provision vould involve a surrender of fishing riglts which have always been
regarded as the exclusive property of Canada, and would make common fishing grounds
of territorial waters which, by the law of nations, have been invariably regarded both in
Great Britain and the United States a- belonging to the adjacent country. In the case,
for instance, of the Baie des Chaleurs, a peculiarly well-marked and almost land-Iocked
indentation of the Canadian coast, the 10-mile line would be drawn froni points in the
heart of Canadian territory, and almost 70 miles distant from the natural entrance or
mouth of the bay. This would be done in spite of the fact that, both by Imperial
legislation and by judicial interpretation, this bay hias been declared to forni a part of
the territory of Canada. (See Imperial Statute, 14 & 15 Vict., cap. 63; and " Mouat v.
McPhce," 5 Sup. Court of Canada Reports, p. 66.)

T h'le Convention with France in 1S39, and similar Conventions vith other E.uropean
Powers, althougli cited by Mr. Bayard as sufficient precedents for the adoption of a
10-mile limit, do not. the Minister submits, carry out his reasoning. Those Conventions
were doubtless passed with a view to the geographical peculiarities of the coasts to which
they related. They bad for their object the definition of boundary lnes, which, owing
to the configuration of the coast, perhaps could not readily be settled by reference to the
law of nations, and involve other conditions whicl are inapplicable to the territorial
waters of Canada.

Mir. Bayard contends that the rule which he asks to have set up was adopted by the
Umpire of the Commission appointed under the Treaty of 1S53 in the case ot the
United States' fishing-schooner "Washington," that it was by hini applied to the Bay
of Fundy, and tiat it is for this reason applicable to other Canadian bays.

The Minister submits, however, that the rule laid down by Mr. Bates vitn regard to
the Bay of Fundy should not be treated as establishing the respective rights of Canada
and of the United States as to bays and harbours not included in the terms of the



reference, and in relation to which there was no Agreement to abide by the decision of
the Umpire and no decision by him. It nay reasonably be contended that as one of the
headlands of the Bay of Fundy is in the territory of the United States any rules of
international law applicable to that bay are not, therefore, equally applicable to other
bays, the headlands of which are both witbin the territory of the same Power.

As to the second paragraph of the lst Article, the Minister suggests that before
such an Article is acceded to, and, even if the objections before stated should be
removed, the Article sbould be so amended as to incorporate the exact language of the
Convention of 1818, in which case several alterations should be made. Thus, the words
"and for no other purpose whatever" should be inserted after the mention of the
purposes for which vessels may enter Canadian waters, and after the words "as may be
necessary to prevent " should be inserted " their taking, drying, or curing fish therein, or
in any other manner abusing the privileges reserved, &c."

To make the language conform correctly to the Convention of 1818 several other
verbal alterations, which need not be enumerated here, would be necessary in order to
prevent imaginary distinctions being drawn bereafter between the Convention of 1818
and any Agreement of later date which may be arrived at.

The Minister, moreover, suggests that, inasmuch as Mr. Bayard bas from time to
time denied the force and authority of the Customs, Harbour, Shipping, aud Police Laws
of Canada, it inay be well, in order to remove the possibility of misunderstanding on the
part of his Government, to insert a proviso expressly recognizing the validity of such
enactments.

The proviso in Article 1, in which it is stipulated that any arrangement which may
be arrived at by the Commission shall not go into effect until it has been confirmed by
Great Britain and the United States, should provide for confirmation by the Parliament
of Canada.

2. The Minister submits that Article 2 of the proposed Arrangement is, in bis
opinion. entirely inadmissible. It would suspend the operation of the Statutes of Great
Britain and of Canada, and of the provinces now constituting Canada, not only as to the
various offences connected with fishing, but as to Customs, harbours, and shipping, and
would give to the fishing-vessels of the United States privileges in Canadian ports which
are not enjoyed by vessels of any other class, or of any other nation. Such vessels
would, for example, b frece from. the duty of reporting at the Customs on entering a
Canadian harbour, and no safeguard could be adopted to prevent infraction of the
Customs laws by any vessel asserting the character of a fishing-vessel of the United
States.

Instead of allowing to such vessels merely the restricted privileges reserved by the
Convention of 1818, it would give them greater privileges than are enjoyed at the
present time by any vessels in any piart of the world.

It must, moreover, be borne in mind that, should no < definite arrangement," such
as is looked forward to in the proposal be arrived at, these extraordinary concessions,
although applied for pending such a definitive arrangement, might remain in operation for
an indefinite period, and that the Article would be taken for all time to come as
indicating the truc interpretation of the Convention of 181 S, although the interpretation
placed upon that Convention by the Article is, as a matter of fact, diametrically opposed
to the construction which lias heretofore been insisted upon by successive Canadian
Governments,

The Minister further considers it his duty to point out that the Article is beyond
the powers of the Imperial Government, which cannot thus suspend or repeal Canadian
laws.

3. As to Article 3 the Minister submits that it is entirely inadmissible. It proposes
that Her Majesty's Courts in Canada shall, without any show of reason, be deprived of
their jurisdiction, and would vest that jurisdiction in a Tribunal not bound by legal
principles, but clothed with supreme authority to decide on most important rights of the
Canadian people.

It would be a disagrecable novelty to the people of Her Majesty's Canadian
dominions te find that any o! their rights, or the rights of their couritry as a vhole, were
to be submitted to the adjudication of two naval oflicers, one of them belonging to a
foreign country, ivho, if they should disagree and be unable to choose an Umpire, must
refer the final decision of the great interests which might be at stake to some person
chosen by lot.

If a vessel charged with infraction of our fishing rights should, by this Extraordinary
Tribunal, be thought worthy of being subjected to a "judicial examination," she would
be sent to the Vice-Admiralty Court at Halifax, but there would be no redress, no



appeal, and no refèrence to any Tribunal if the naval officers should think proper to
release lier.

4. Article 4 is also open to grave objection. It proposes to give the United
States' flishing-vessels the same commercial privileges as those to which other vessels of
the United States are entitled, althougli such privileges are expressly renoanced by the
Treaty of 1818 on behalf of fishing-vessels, which were thereatter to be denied the right
of access to Canadian waters, except for shelter, repairs, and the purchase of wood and
water. It has already been pointed out in previous Reports on this subject, that an
attempt was made, during the negotiations which preceded the Convention of 1818, to
obtain for the fisiermen of the United States the right of obtaining bait in Canadian
waters, and that, as this attempt was successfully resisted, your Excellency will observe
that, in spite of this fact, it is proposed, under the Article now referred to, to declare that
the Convention of 1818 gave that privilege, as well as the privilege of purchasing other
supplies, in the harbours of the Dominion.

5. To this novel and unjustified interpretation of the Convention, Mr. Bayard
proposes to give retrospective effect by the next Article of the proposal, in which it is
assuned, without discussion, that all United States' fisbing-vessels which have been
seized since the expiration of the Treaty of Washington have been illegally seized,
leaving, as the only question still open for consideration, the amount of the damages for
which the Canadian authorities are liable. Thel Minister submits that the serious
consideration of sucli a proposal would imply a disregard of justice as well as of the
interests of Canada, and he is unwilling to believe that it will be entertained, cither by
your Excellency's advisers or by the Imperial Government.

From the above eunmeration of some of the principal oljections to which the
proposals contained in Mr. Bayard's Meniorandum are open, it will be evident to your
Excellency that those proposals, as a whole, will not be acceptable to the Government of
Canada. The conditions which Mr. Bayard lias sought to attach to the appointment
of a Mixed Commnission involve in every case the assumption that, upon the most
important points in ic controversy whicl lias arisen in regard to the fisheries on the
castern coast of British North Ainerica, Canada lins been in the wrong and the United
States in the riglt. The Reports which have already been submitted to your Excellency
and commîîunicated to Her Majesty's Governient upon this subject have been sufficient
to show that tbe position which lias been taken up by the Canadian Government is one
perfectly justifiable with reference to the rights expressly secured to British subjects by
Treaty, and that the legislation by which it has been and is now being sought to
enforce those rights is entirely in accordance vith Treaty stipulations, and is within the
conipetence of the Colonial Legislature.

It is not to be expected thiat, after having earnestly insisted upon the necessity of a
strict maintenance of tiese Treaty riglts, and upon the respect due by forcign vessels
while in Canadian waters to the municipal legislation by which all vessels resorting to
those waters are governed, in the absence, moreover, of any decision of a legal Tribunal
to show that there bas been any straining of the law in those cases in which it has been
put in operation, the Canadian Government will suddenly, and without the justification
supplied by any new facts or arguments witlidraw from a position taken up deliberately,
and by doing so in effect plead guilty to the wlole of the charges of oppression in
Iinmauiity and had faith which, in language wholly unwarranted by the circumstances of
the case, have been made agninst it by the public imen of the United States.

Such a surrender on the part of Canada would involve the abandonnient of a
valuable portion of the national inheritance of the Canadian people, who would certainly
visit with just reprobation those who werc guilty of so serious a neglect of the trust
comniitted to their charge.

'T'le Minister, while however objecting thus strongly to the proposal as it now
stands, considers that the fact of such a proposal having been made may be regarded
as affording an opportunity which lias, up to the present tnie, not been oflèred for an
amicable comparison of the views entertained by your Excellency's Government and
that of the United States, and he desires ti) point out tlat Mr. Bayard's proposai,
though quite inadmissible in so far as the conditions attaclied to it are concerned,
appears to be, in itself, nue wlicl deserves respectful examination by your Excellency's
advisers. 'Tlie iaini principle of that proposal is, that a Nlixed Commission should
be appointed for the purpose of determining the Iinits of those territorial waters within
which, subject to the stipulations of the Convention of 1818, the exclusive riglt of
fisling belongs to Great Britain.

The Minister cordially agrees with Mr. Bayard in believing that a deternination of
thesc linits would, whatever may be the future comniercial relations betweenCanada and



the United States, either in respect of the fishing industry or in regard to the inter-
change of other commodities, be extremely desirable, and he believes that your
Excellency's Government will be found ready to co-operate with that of the United
States in effecting such a settlement.

Holding this view, the Minister is of opinion that Mr. Bayard was justified in
reverting to the precedent afforded by the negotiations which took place upon this
subject between Great Britain and the United States after the expiration of the
Reciprocity Treaty of 1854, and lie concurs with him in believing thait the Memorandum
communicated by Mr. Adams in 1866 to the Earl of Clarendon aff'ords a valuable
indication of the lines upon wiich a negotiation directed to the same points might now
be allowed to proceed.

The Minister lias already referred to some of the criticisms which were taken at the
time by Lord Clarendon to the ternis of the Memorandum. Mr. 3ayard has himself
pointed out that its concluding paragraph, to which Lord Clarendon emphatically
objected, is not contained in the Memorandum now forwarded by him. Mr. Bayard
appears, however, while taking credit for this omission, to have lost sight of the fact that
the renaining Articles of the draft Memorandum contain stipulations not less open to
objection, and calculated to affect even more disadvantageously the permanent interesta
of the Dominion in the fisheries adjacent to its coasts.

The Minister submits that, in his opinion, there can be no objection on the part of the
Canadian Government to the appointment of a Mixed Commission, whose duty it would
be to consider and report upon the matters referred to in the three first Articles of the
Memorandum communicated to the Earl of Clarendon by Mr. Adams in 1866.

Should a Commission instructed to deal with these subjects be appointed at an early
date, the Minister is not without hope that the. result of its investigations might be
reported to the Governments affected without much loss of time. Pending the termina-
tion of the questions which it would discuss, it will, in the opinion of the Minister, be
indispensable that United States' fishing-vessels entering Canadian bays and harbours
should govern themselves not only according to the terms of the Convention of 1818,
but by the Regulations to which they, in common with other vessels, are subject while
within such waters.

The Minister has, however, no doubt that every effort will be made to enforce taose
Regulations in such a manner as to cause the smallest amount of inconvenience to
fishing-vessels entering Canadian ports under stress of weather, or for anv other
legitimate purpose; and he believes that any representation upon thia subject *ill
receive the attentive consideration of your Excellency's Government.

The Minister, in conclusion, vould remind your Excellency that your Government
has always been willing to remove any obstacles to the most friendly relations between
the people of Canada and of the United States.

Your Government .has not only been disposed from the first to arri"e at such an
arrangement as that indicated in the Report with regard to the fisheries, but likewise to
enter into such other arrangements as might extend the commercial reations existing
between the two countries.

The Committee concur in the foregoing, and they submit the same for your Excel-
lency's approval.

(Signed) JOHN J. MoGEE,
Clerk, Privy Council, Canada.

Anner.

[The following despatch from Lord Clarendon to Sir F. Bruce contains the
Memorandum referred to in the Canadian Report above.]

The Earl of Clarendcn to Sir F. Bruce.

Sir, Foreign Office, May 11, 1866.
MR. ADA MS placed in my hands on the let instant the paper of which I inclose a

copy. The object of it, as you will see, is to provide by mutual agreement between the
two Governments for ascertaining the extent of the restrictions imposed, under the
let Article of the Conventiop of 1818, upon the fishermen of tb Uuited States while
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carrying on fishing operations on the coasts of Her Majesty's possessions in North
America.

Mr. Adams did not accompany the communication of this paper with any explanatory
observations in regard to the particular points the settlement of which was contemplated
by the United States by means of the proposed agreement, and therefore it can only be
inferred that, leaving out of consideration ail question of fishing rights on the part of the
United States on the coasts of the British possessions to wvhich their fishermen are
specially admitted, the object of the proposed Commission is to inquire into and define
the several questions relating to rights of exclusive fishery possessed by Great Britain
within bays and between headlands which have in former times been a fruitful source of
discussion between the two Governients.

These questions were put in abeyance by the Reciprocity Treaty of 1854, but are now
revived with ail their difliculties by the abrogation of that Treaty at the demand of the
Government of the United States.

The definition of the limits of restriction on fishery retained in the Reciprocity
Treaty has occupied a Mixed Commission up to the present time, and their labours wero
only completed when the entire benefit to be derived froma them was, in consequence of
the abrogation of the Treaty, no longer enjoyable by the fishermen of either country.

It is probable that the Government of the United States, having in view the process
by which the fishing provisions of the Reciprocity Treaty were, in one respect, to be
carried into effect, contenplate the possibility, by a siiiiilar process of dcterminiung
(though without having recourse to an international arrangement of the sanie kinu-at
ail events in the first instance) the various questions which for the time were set at rest
by the Treaty of 1854.

ier Majesty's Governmnent will very readily associate themselves ivitli that of the
United States in such an attempt, and they therefore authorize you to accept, at loast in
principle, the proposal for a Mixed Commission for the purposes specified in the first,
second, and third clauses of the paper delivered to me by Mr. Adams.

But before you sign a Protocol to that e(fect, 11er Majesty's Goverainent desire that
*you should obtain from the Government of the United States a more distinct explanation
of the duties which it is proposed to confide to the Mixed Comnission, and of the limits
within which it is to operate; though, if that explanation is such as shall satisfy yen that
you may safely proceed, you may at once sign such a document without further instruc.
tions; if, however, you entertain any doubt on the subject, or wvould prefer, on so
important a question, that Her Majesty's Government should have an opportunity of
previously signifying their concurrence in the document you may be prepared to sign,
you are at liberty to refer home for definitive instructions.

Her Majesty's Government understand that " the southern coast of Newfoundland,
which extends from Cape Ray to the Rameau Islands;;" "the western and northern coasts
of Newfoundland, from the said Cape Ray to the Quirpon Islands;" "the shores of the
Magdalen Islands;" "the coasts, bays, harbours, and creeks from Mount Joly, on the
southern coast of Labrador, to and through the Straits of Belle Isle, and thence north-
wardly, indefinitely, along the coast;" and also " the unsettled bays, harbours, and creeks
of the southern part of the coast of Newfoundland here above described, and of the coast
of Labrador," will be excluded from the operations of the Commission, whose duty wTill
therefore be confined to ascertaining what is the real extent and meaning of the
renunciation, on the part of the United States, " to take, dry, or cure fish on or within
3 marine miles of any of the coasts, bays, crecks, or harbours of His Britannic Majesty's
dominions in America not included within the above-mentioned linits;" and, having
ascertained these points, then to iay down regulations under which United Stater
fishernien may be "admitted to enter seh bays or harbours for the purpose of shelter
and repairing damages therein, of purchasing wood, and of obtaining water;" and to
agree upon a system of police for enforcing tie conclusions at which the Commission
nay arrive.

If I have correctly described the object of the United States in the present proposal,
Ier Mlajesty's Governiment wili readily accede to it, and will cordially co-operate in
removing a source of much irritation between the subjects and citizens of the two
countries.

In any case, however, Her Majesty's Government vould reserve, as that of the
United States are also prepared for thenelves to reserve, the right of considering the
recommendations of the Joint Commission, before they can finally be held binding on
the two Governments; and ler Majesty's Goverrnment would hold thenselves entitled to
niaintain, pendin the determination of the questions to be discussed, the prinipeles for
phielb hey have heretoforo contended, and to entorce ail regulations and assert arights



whieb, previouely to the conclusion of the Reciprocity Treaty, the British Governmént
asserted and enforced. Therefore, if the purport of the concluding paragraph of
Mr. Adams' paper is meant by the United States to involve an obligation on the part of
ler Majesty's Government to continue to allow, during the sitting of the Commission,
fishermen of the United States to enjoy in British waters the privileges under the
Reciprocity Treaty vhich the Government of the United States have now renounced for
their citizens, you will frankly state to Mr. Scward that into sucli an engagement Her
Majesty's Government cannot enter.

1er Majesty's Government arc most desirous that the rights of the Colonies should
be so enforced as to give the least possible occasion for complaint or discussion. They
have cordially approved, and have recommended to the Governments of the other British
Provinces, a proposal made by the authorities of Canada, that American fishermen sliould
for the present season be allowed to en.joy, under special licences, the benefits conferred
by the Reciprocity Treaty, and they wili bc glad to learn that the Lower Provinces have
adopted an arrangement intended to prevent the change of circumstances from operating
suddenly to the injury of the fishing interests of citizens of the United States; but ther
cannot engage indefinitely to adhere to this system, though they are perfectly prepareid
to concert with the United States for substituting for it a more permanent arrangement
which, either solely applicable to fisheries, or more generally comprising the common
interests of 1er Majesty's subjects, and those of the citizens of the United States, shall
hold out a promise of mutual interest to both parties, and the strongest assurance of
peace and good-will between the two Governments.

You will, of course, freely commiinicate with Her Majesty's Colonial authorities on
the matters referred to in this despatch.

In the meanwhile, I shall take an opportunity to inform Mr. Adams that, while
cordially assenting in principle to the proposal which he placed in my hands, and
anxiously desiring that it may lead to a good result, Her Majesty's Government have
thought that the negotiation would be facilitated by its being carried on between you
aud Mr. .Seward.

I amn, &c.
(Signed) CLARENDON.

Inclosure in Annex.

braft Protocol contmunicated by Mr. Adams to the Earl of Clarendon in 1866.

WHEREAS in the Ist Article of the Convention between the United States and
Great Britain, concluded and signed in London on the 26th October, 1818, it was
declared that:-

" The United States hereby renounce, for ever, any liberty lieretofore enjoyed or
claimed by the inhabitants thereof to take, dry, or cure fish on or within 3 marine miles
of any of the coasts, bays, creeks, or harbours of His Britannie Majesty's dominions in
America, not included ithin certain limits heretofore mentioned :"

And whereas differeuces have arisen in regard to the extent of the above-mentioned
renunciation, the Government of the United States and Ber Majesty the Queen of Great
Britain, being equally desirous of avoiding further misunderstanding, have agreed to
appoint, and do hereby authorize the appointment, of a Mixed Commission for the
following purposes, namely:-

1. To agree upon and define, by a series of lines, the limits which shall separate the
exclusive from the common right of fishery, on the coasts and in the seas adjacent, of the
l3ritish North American Colonies, in conformity with the Ist Article of the Convention of
1818. The said lines to be regularly numbered, duly described, and also clearly marked
on charts prepared in duplicate for the purpose.

2. To agree upon and establish such regulations as may be necessary and proper to
secure to the fishermen of the United States the privilege of entering bays and harbours
for the purpose of shelter; and of repairing damages therein, of purchasing wood, and of
obtaining vater; and to agree upon and establish such restrictions as may be necessary
to prevent the abuse of the privilege reserved by said Convention to the fishermen of
the United States.

3. To agree upon and recommend the penalties to be adjudged, and such proceedings
and jurisdiction as may be necessary to secure a speedy trial and judgment with as little
expense as possible, for the violation of rights and the transgression of the limits aud
restrictions which may be hereby adopted.

[1o] L 2



Provided, however, that the limits, restrictions, and regulations which may be agreed-
upon by the said Commission shall not be final, nor have any effect, until so jointly
confirmed and declared by the United States and Her Majesty the Queen of Great
Britain, cither by Treaty or by laws nmtually acknowledged and accepted by the
President of the United States, by and with the consent of the Senate and by Her
Majesty the Queen of Great Britain.

Pending a definitive arrangement on the subject, the United States' Government
engages to give ail proper orders to officers in its employnent; and Her Britannie
Majesty's Government engages to instruct the proper Colonial or other British officers to
abstain from hostile act.s against British and United States' fishermen respectively.

No. 50.

The Mvarqutis of Salisbury to Sir L. West.

Sir, Foreign Office, February 17, 1887.
I HVE received your despatcli of the 2Sth ultimo, relative to the case of the

United States' schooner "Sarah H. Prior;" and I have to acquaint you that I have
requested to be furnished with a Report from the Dominion Government on the subject.

I am, &c.
(Signed) SALISBURY.

No. 51.

Sir J. Paunicefote to Sir R. Herbert.

Sir, Foreign Office, Februaru 17, 1887.
I AM directed by the Marquis of Salisbury to transmit to you, to be laid before Sir

Henry Holland, a copy of a despatch froim Her Majesty's Minister at Washington,
inclosing a copy 'f a note from the United States' Secretary of State, requesting that an
investigation may be made into the case of the United States' schooner "Sarah H.
Prior ;"* and I am to request that a Report may be obtained from the Dominion Govern.
ment on the subject.

I am, &c.
(Signed) JULIAN PAUNCEFOTE.

No. 52.

Sir L. West to the Marquis? of Salisbury.-(Received February 19.)

My Lord, Washington, February 4, 1887.
I HAVE the honour to inclose to your Lordship herewith copies of a letter from the

Secretary of State, transmitting to the Senate a revised list of the American vessels
seized, detained, or warned off from Canadian ports during the last year.

I have, &c.
(Signed) L. S. SACKVILLE WEST.

Inclosure in No. 52.

49th Congress, 2nd SesSiOn.-SEN ATE.-Ex. Doc. No. 55.

Letterfrom the Secretary of State transmitting Revised Lisi of Vessels involved in the
Controversy with the Canadian Authorities.

January 27, 1887.-Ordered to be printed, and also to be bound with Senate Report
No. 1683.

Sir, Department of State, Wdshington, January 26, 1887.
RESPONDING to your request, dated the 17th, and received at this Department

on the 18th instant, on behalf of the Committee on Foreign Relations, for a revision of
the list, heretofore furnished by this Department to the Committee, of all American

• No. 48.



vessels seized, warned, fined, or detained by the Canadian authorities during the year
1886, I now inclose the same.

Every such instance is therein chronologically enumerated, with a statement of the
general facts attendant.

Very respectfully, &c.
(Signed) T. F. BAYARD.

Hon. George F. Edmunds, United States' Senate.

List of American Vessels seized, detained, or warned of from Canadian ports during the last
Year.

"Sarah B. Putnam."-Beverly, Mass.; Charles Randolph, master.
Driven from harbour of Pubnico in storm March 22, 1886.
"Joseph Story."-Gloucester, Mass.
Detained by customs officers at Baddeck, N. S., in April 1886, for alleged violation

of the Customs Laws. Released after twenty-four hours' detention.
" Seth Stockbridge."-Gloucester, Mass.; Antone Olson, master.
Warned off from St. Andrews, N. B., about April 30, 1886.
* Annie M. Jordan."-Gloucester, Mass.; Alexander Haine, master.
Warned off at St. Andrews, New Brunswick, about May 4, 1886.
"David J. \dams."-Gloucester, Mass.; Alden Kinney, master.
Seized at Digby, Nova Scotia, May 7, 1886, for alleged violation of Treaty of 1818,

Act of 59 George III, and Act of 1883. Two suits brought in Vice-Admiraltý Court at
Halifax for penalties. Protest filed May 12. Suits pending still, and vessel not yet
released apparently.

" Susie Cooper."-(Hooper ?) Gloucester (?), Mass.
Boarded and searched, and crew rudely treated, by Canadian officials in Canso Bay,

Nova Scotia, May 1886.
" Ella M. Doughty."-Portland, Me.; Warren A. Doughty, master.
Seized at St. Ann's, Cape Breton, May 17, 1886, for alleged violation of the·

Customs Laws. Suit was instituted in Vice-Admiralty Court at Halifax, Nova Scotia,
but vas subsequently abandoned, and vessel was released June 29, 1886.

" Jennie and Julia."-Eastport, Me.; W. H. Travis, master.
Warned off at Digby, Nova Scotia, by Customs officers, May 18, 1886.
" Lucy Ann."--Gloucester, Mass.; Joseph H. Smith, master.
Warned off at Yarmouth, Nova Scotia, May 29, 1886.
" Matthew Keany."-Gloucester, Mass.
Detained at Souris, Prince Edward Island, one day for alleged violation of Customs

Laws, about May 31, 1886.
" James A. Garfield."-Gloucester, Mass.
Threatened, about June 1, 1886, with seizure, for having purchased bait in a

Canadian harbour.
" Martha W. Bradly."-Gloucester, Mass.; J. F. Ventier, master.
Warned off at Canso, Nova Scotia, between June 1 and 8, 1886.
" Eliza Boynton."-Gloucester, Mass.; George E. Martin, master.
Warned off at Canso, Nova Seotia, between June 1 and 9, 1886. Then afterwards

detained in manner not reported, and released October 25, 1886.
"Mascot."-Gloucester, Mass.; Alexander McEachern, master.
Warned off at Port Amherst, Magdalen Islands, June 10, 1886.
" Thomas F. Bayard."-Gloucester, Mass.; James McDonald, master.
Warned off at Bonne Bay, Newfoundland, June 12, 1886.
" James G. Craig."-'-Portland, Me.; Webber, master.
Crew refused privilege of landing for necessaries at Brooklyn, Nova Scotia, June 15

or 16, 1886.
" City Point."-Portland, Me.; Keene, master.
Detained at Shelburne, Nova Scotia, July 2, 1886, for alleged violation of Customs

Laws. Penalty of 400 dollars demanded. Money deposited, under protest, Tuly 12, and,
in addition, 120 dollars costs deposited July 14. Fine and costs refunded July 21, and
vessel released August 26. Barbour dues exacted August 26, notwithstanding vessel
liad been refused all the privileges of entry.

" C. P. Harrington.''-Portland, Me.; Frellick, master.
Detained at Shelburne, Nova Scotia, July 3, 1886, for alleged violation of Customs

Lawa; fined 400 dollars Jug 5; fine deposited under protest, July 12; 120 dollars costs
deposited July 14; refunded July 21, and vessel released.



" Hereward."-Gloucester, Mass. ; McDonald, master.
Detained two days at Canso, Nova Scotia, about July 3, 1886, for sbipping seamen

contrary to port laws.
"G. W. Cushing."-Portland, Me.; Jewett, master.
Detained July (by another report June) 3, 1S86, at Shelburne, Nova Scotia, for

alleged violation of the Customs Laws; fined 400 dollars; money deposited with
collector at Halifax about July 12 or 14, and 120 dollars for costs deposited 14th; costs
refunded July 21, and vessel released.

Colden lind."-Gloucester, Mass.; Ruben Cameron, master. •

Warned off at Bay of Chaleurs, Nova Scotia, on or about July 23, 1886.
i Novety."-Portland, Me.; H. A. Joyce, master.

Warned off at Pictou, Nova Scotia, June 29, 1886, where vessel had entered for
coal and water; aiso refused entrance at Amherst, Nova Scotia, July 24.

" N. T. Miller."-Booth Bay, Me.; Dickson, master.
Detained at Hopewell Cape, New Brunswick, for alleged violation of Customs Laws,

on July 24, 1880. Fined 400 dollars.
"l attler."-Gloucester, Mass. ; A. F. Cunningham, master.
Warned off at Canso, Nova Scotia, June 1SS6. Detained in port of Shelburne,

Nova Scotia, where vessel entered secking shelter August 3, 1886. Kept under guard
all night. and released on the 4th.

"Caroline Vought."-Booth Bay, Me.; Charle S. Reed, master.
Warned off at Paspebiac, New Brunswick, and refused water, August 4, 1886.
" Shiloh."-Gloucester, Mass.; Charles Nevit, master,
Boarded at Liverpool, Nova Scotia, August 9, and subjected to rude surveillance.
" Julia Ellen. '-Booth Bay, Me. ; Burnes, master.
Boarded at Liverpool, Nova Scotia, August 9, 1886, and subjected to rude sur-

veillance.
"1 Freddie W. Allton."-Provincetown, Mass.; Allton, master.
Boarded at Liverpool, Nova Scotia, August 9, 1886, and subjected to rude sur-

veillance.
" Iloward Holbrook."-Gloucester, Mass.
Detained at Hawkesburg, Cape Breton, August 17, 1886, for alleged violation of

the Custoins Laws. Released August 20 on deposit of 400 dollars. Question of remission
of fine still pending.

" A. R. Crittenden.''-Gloucester, Mass.; Bain, master.
Detained at Hawkesburg, Nova Scotia, August 27, 1886, for alleged violation of

Customs Laws; 400 dollars penalty deposited August 28 without protest, and vessel
released; 375 dollars remitted, and a nominal fine of 25 dollars imposed.

" Mollie Adaims."-Gloucester, Mass.; Solomon Jacobs, master.
Warned of' into storm fromi Straits of Causo, Nova Scotia, August 31, 1886.
"H-ighland Light."-Wellfieet, Mass.; J. H. iRyder, master.
Seized off East Point, Prince Edward Island, September 1, 1886, while fishing

within prohibited line. Suit for forfeiture begun in Vice-Admiralty Court at Charlotte-
town. 1earing set for September 20, but postponed to September 30. Master admitted
the charge and cont'essed Judgment. Vessel condemned and sold December 14. Pur.
chased by Canadian Goverinent,

"IPearl Nelson."-Provincetown, Mass.; Kemp, master.
Detaiiied at Arichat, Cape Breton, September 8, 1886, for alleged violation of

Custons Laws. llelcased September 9 on deposit of 200 dollars. Deposit refunded
October 20, 1880.

IPioneer."-Gloucester, Mass.; F. F. Cruched, master.
Warned ofr at Causo, Nova Scotia, September 9, 1886.
" Everett Steel."-Glouccester, Mass.; Charles H. Forbes, master.
Detained at Shelburne, Nova Scotia, September 10, 1886, for alleged violation of

Custonis Laws. Released by order from Ottawa, September 11, 1886.
"IMoro Castle."-Gloucester, Mass. ; Edwin M. Joyce, master.
Detained at Hawksbury, Nova Scotia, September 11, 1886, on charge of havingsmuggled goods into Chester, Nova Scotia, in 1884, and also of violating Customs Laws.

A depuoit of 1,600 dollars denanded. Vessel discharged November 29, 1886, on pay-
ment, by agreenent, of 1,003 dollars to Canadian Government.

"William 1). Daisley."--Gloucester, Mass. ; J. E. Gorman, master.
Detained at Souris, Priince Edward Island, October 4, 1886, for alleged violation of

Custons Laws. .Fined 400 dollars, and released on payment; 375 dollars of the fne
remitted.



" Laura Sayward."-Gloucester, Mass.; Medeo Rose, master.
Refused privilege of landing to buy provisions at Shelburne, Nova Scotia, October

5, 1886.
" Marion Grimes."-Gloueester, Mass.
Detained at Shelburne, Nova Scotia, October 9, for violation of port laws in failing

to report at Custom-house on entering. Fined 400 dollars. Money paid under protest
and vessel released. Fine remitted December 4, 1886.

" Jennie Seaverns."-Gloucester, Mass.; Joseph Tupper, master.
Refused privilege of landing, and vessel placed under guard at Liverpool, Nova

Scotia, October 20, 1886.
"Flying Scud."-Goucester, Mass.
Detained for alleged violation of Customs Laws at Halifax, November 1, or about

that time. Released November 16, 1886.
" Sarah H. Prior."-Boston, Mass.
Refused the restoration of a lost seine, which was found by a Canadian schooner,

December 1886.
Boat (name unknown).-Stephen R. Balcom, master, Eastport, Me.
Warned off at St. Andrews, New Brunswick, July 9, 1886, with others.
Two small boats (unnamed).-Charles Smith, Pembroke, Me., master.
Seized at East Quaddy, New Brunswick, September 1, 1886, for alleged violation of

Customs Laws.
"Druid " (foreign built).-Gloucester, Mass.
Seized, warned off, or molested otherwise at some time prior to September 6, 1886.
" Abbey A. Snow."-Injury to this vessel has not been reported to the Department

of State.
" Eliza A. Thomas."-Injury to this vessel has not been reported to the Depart-

ment of State.
" Wide-Awake."-Eastport, Me.; William Foley, master.
Fined at L'Etang, New Brunswick, 75 dollars for taking away fish vithout getting

a clearance ; again, November 13, 1886, at St. George, New Brunswick, fined 20 dollars
for similar offence. In both cases lie was proceeding to obtain clearances.

No. 53.

Sir L. West to the Marquis of Salibury.-(Received February 19.)

My Lord. Washington, February 5, 1887.
I HAVM the honour to inclose to your Lordship herewith a paper containing

certain questions respecting the fisheries, put by the Secretary of the Treasury to
Professor Baird, of the Fish Commission, as well as the answers returned thereto.

I have, &c.
(Signed) L. S. SACKVILLE WEST.

Inclosure in No. 53.

Questions put to Professor Baird by the Secretary of the Treasury on the Fisheries, and
Answers thereto.

1. WHAT are the descriptions of the fislh which American fishermen desire to take
cither in the jurisdictioiial waters of British North America or in the open sea or open
Lays near the British Colonial possessions ?

Answer.-Mackerel is the only species of any importance which American fishermen
desire to take within the 3-mile limit, but at present the advantage to be derived from
any privilege of fishing within the 3-mile limit is comparatively insignificant.

2. In the metlod of fishing in the open sea, of what importance is the right to
enter in a commercial way British Colonial ports in the neighbourhood?

Answer.-Only to purchase either salt, barrels, or ice. The privilege, however, of
landing cargoes of fish at provincial ports for shipment to the United States is of
considerable importance to vessels engaged in the miackerel fishery, and with it should
be coupled the privilege of refitting. Some of the Gloucester owners of vessels are
opposed to going to and from provincial ports on account of the loss of time thereby
incurred, but as a considerable percentage of the men etnployed have families in



the provinces, they urge upon the owners the necessity of obtaining bait in these
localities.

3. The same question in regard to the fishing on the permitted coasts, and the
commercial entry in the prohibited bays and harbours, but net for fishing?

Answer.-There is at present comparatively little fishing by American vessels on
that portion of the coast to which free access is given by the Treaty of 1818, but
vessels fishing in that vicinity should have the saie privileges in other ports as arc
accorded to other vessels, as it -would seem unwise to discriminate, and it would,
perhaps, owing to the few Settlements of any importance on the permitted coast, be
more convenient for the vessels to enter ports in the prohibited districts to purchase
the necessary articles than to go out of their way in an opposite direction, where
there might be any uncertainty of securing them.

4. What is your estimate of the total tonnage of American vessels, and the number
of fishermen therein engaged in the Canadian and North Atlantic fisheries in 1886,
and the total value of their catch?

Answe.-1,956 vessels, aggregating 115,130 tons, with crews numbering 17,996
men.

The fleet is estimated to have been divided as follows :-
1,530 vessels in the food-fish fishery.
215 in the shell-fish and lobster fisheries.
177 in the capture of whales and seals.
34 in the Menhaden fishery.

5. What change lias, in your view, come to American fisheries snce the last full
year of the Washington Treaty in regard to the quantity, character, and general
features of that industry?

Answer.-During the year mackerel bas been peculiarly scarce. The limited catch,
however, cannot in any way be accounted for by the restrictions placed on American
vessels within the 3-mile limit.

6. Whatever the new features in the diminished necessity for the purchase of bait
in British North American ports?

Anser.-The employment of the Gill net obtained from Norway for catching cod.
fish, which renders bait no longer necessary.

7. Have you ascertained new facts of public interest in regard to the decreasing
importance to American fishermen of the in-shore Canadian fisheries?

Anser.-The decreased importance is due to-
1. The increased size of American vessels which did away with the necessity of

fishing close to ]and where harbours could be made in case of storms, and of landing to
dry their fish.

2. The substitution of the purse seine for hand-lines, in the capture of mackerel,
which has necessitated fishing in deeper wAter, and at a greater distance from shore.

3. From the change in the location of the mackerel, which has for the last few years
enabled American vessels to obtain full cargoes in the vicinity of the American cnasts,
instead of going to the Gulf of St. Lawrence, where they formerly met vith better
success, but where of late years, prior to the present season, they have found fishing
unsatisfactory.

No. 54.

Sir L. West to the Marquis of Salisbury.*-(Received February 22.)

My Lord, Washington, February 7, 1887.
I HAVE the honour to inform your Lordship that the Secretary of the Treasury

has sent a long reply to a request of the House Committee on Foreign Affairs for any
suggestions lie may desire to make with refèrence to the non-intercourse Bill now under
consideration, and for which lie proposes to substitute the Bill, copies of which, as
published in the newspapers, are herewith inclosed. The Secretary holds that when
Treaty rights are curtailed the right to respond exists. The Canadian Act recently
approved by the Imperial Governnent, he naintains, was intended to forfeit any
American fishing-vessel which is found having entered Canadian waters te buy ice, bait,
or other articles, or for any purpose other than shelter, repairs, wood, or water, on the
plea that the Treaty of 1818 permits and stipulates for such legislation. That he

Copy to Colonial Officç, February 25, 1887.



denies, and contends that such legislation is a repeal and annulment by England of the
arrangement made in 1830, and that to that repeal the United States' Government is
entitled to respond by a similar repeal of their own Law, and by a refusal hereafter,
and while debate or negotiation goes on, to confer hospitality or any privileges whatever
in United States' ports on Canadian vessels or boats of any sort. England, he says,
may judge for hierself of the nature and extent of the comity and courtesy she will
show the United States, and the United States simply respond-suspcnd comity and
hospitality.

He therefore prouoses a Bill, which is in substance the one before the House,
authorizing the President, ur.der given circimstances, to exclude both vessels, goods,
engines. and cars comiing from Canada. The Secretary considers the question whether or
not Article XXIX of the ''Alabama" Treaty* ivas left standing by the Act of Congress of
1883 (28th Junei)† and the Presidënt's Proclamation thereunder. If, Le concludes, the
stipulations of this .Article are now binding on Great Britain, then it is indisputable
that the vessels of the United States are entited by the Treaty to enter tish as
merchandize at the proper custom-lhouse of any Canadian port for conveyance in bond
to the United States, for, of necessity, the vessel containing the fish is entitled to enter
the port in order to enter the merchandize at the proper customn-house.

In the preamble of this proposed Bill will be found the grounds upon which it is
based.

I have, &c.
(Signed) L. S. SACKVILLE WEST.

Inclosure in No. 54.

Extract from the "New York World " of February 7, 1887.

SECRETARY MANNING'S BIILL.-Subjct to this policy, therefore, even when
repelling aggression; avowinîg this common dutty and ultimate destiny, even when
responding to an offen:sive non-intercouse policy, by offended non-intercourse acts which
at any moment ive are more anxious to withdraw froin than nnw willing to enter upon, I
submit to your Committee, with the greatest deference, the following ill:--

"An Act to enable the President to prolect and defend the Rights and Privileges of Vessel
of the United States.

"Be it enacted by the Sonate and House of Representatives of the United States of
America in Congress assembled:

" Wheras, the United States having by Treaty with His Majesty the King of the
United Kingdom of Great Britain and Ireland, renouînced certain specified incidents and
parts of the thercin recognized liberties of the United States in the fisheries of the
North Atlantie heretofore cnjoyed in common with the inhabitants of the places
bordering thereon, nmely, the liberty to take, dry, and cure fish within 3 marine miles
of certain designated coasts, bays, creeks aud harbours of the British dominions of Nor th
America;

" herens, the United States having retained unrenounced the rest and residue of
their rights and liberties in the fisheries of the North Atlantie,the Gulf of St. Lawrence,
the Newfoundlaid and Labrador coasts; and,

"Wiereas, the United States having by the said Treaty subjected even their right
to traverse and their liberty to enter sucli bays or harbours for the purpose of shelter,
and of repailinig dnainges therein, and of purchasing wood, and of obtaining water, to
whatsoever restrictions might be necessary to effectuate their said renunciation of taking,
drying, and curing fish therein; anid,

"Wheras-, the aiforesaid reniunciation of what has now become valie!ess, and which
the United States have no wish to resume or enjoy, bas, by those having authority over
the lands adjacent to the said bays and harbours, been made a pretext for laws so
executed as to enlarge, distend, and pervert the said reounciation into nullification or
denial of the said unrenounced, recognized, and common rights and liberties of the
United States in the said British waters, coasts, and common sovercignty in the fisheries
therein, to wit : Denialn al Canadian ports open to the entry of fureign vessels, to
regularly docunented vessels of the United States, whethler following inshore fishery

• Treaty of Washington, Moy 8, 1871. t Sec " United States No. 1 (18S7)," p. 8. No. i.
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thereabouts on coasts, bays, creeks, harbours, shores, and straits, designated and
unrenounced in the said Treaty, or pursuing off-shore fishery, or fishery upon the high
seas thereabouts, of rights to which such vessels and their crews are entitled, to wit,
likewise, denial at all Canadian ports open for entry by foreign vessels, to regularly
documented vessels of the United States, of commercial and trading privileges now
ordinary in the intercourse of civilized peonles, and such as in all ports of entry for
foreign vessels established by law in the United States, are now, and for many years past
have been conceded to and enjoyed by Canadian aud 1ritish vessels entering and trading
at the same ; and,

Whereas, for past aggressions and injuries in that regard, redress is delayed orwith-
held ; and,

"Whereas, a recent and more stringent Statute enacted .by the Canadian Parlia-
ment, and approved by the Queen in Council on the 26th November last, seems to prove
those aggressions and injuries deliberate and politic, to forbode their continuance, and
to project Canadian non-intercourse with American fishing.vessels for general purposes
of trade ; therefore,

"Section 1. That whenever the President shall be satisfied thatvessels of the United
States are, by British or Canadian authority, denied or abridged in the reasonable
enjoynent of any rights, privileges, or liberties, on Canadian waters or coasts, or in
Canadian ports to which rights, privileges, or liberties, sucli vessels, their masters or
crews, are entitled, by 'Treaty, or by the law of nations, it shall, in his discretion, be
lawful, and it shall, in his discretion, be the duty of the President to close, by a Procla-
mation to that effect, all the ports of the United States against any and every vessel
owned wholly or in part by a subject of Her Britannic Majesty, and coming or arriving
from any port or place in the Dominion of Canada or in the Island of New'foundland,
wliether directly or having touched at 'ny other port, excepting such vessels shall be in
distress of navigation and of needed repairs or supplies therefor, and every vessel thus
excluded from the ports of the United States that shall enter, or attempt to enter the
same, in violation of this Act, shall, with her tackle, apparel, furniture, and all the cargo
on board. be seized and forfeited to the United States, or the value thereof to be-
recovered of the person or persons making or attempting to make entry.

"Sec. 2. That it shal, in his discretion, he lawful for the President, and it shall, in
his discretion, be his duty, whenever lie hall be satisfied as is in the Ist section hereof
declared, to prohibit, bv Proclamation, the entry, or importation, or bringing into
any collection, district, or place, in the United States of any goods, wares, or
merchandize, from the aforesaid Dominion of Canada, or Newfoundland, or any
locomotive, car, or other vehicle, from the Dominion of Canada ; but the President may,
in his discretion, apply such Proclamations to any part or ail of the things or articles
herein namued, and may qualify, limit, rescind, or renew the application thereof; and all
goods, wares, or merchandize, locomotives, cars, or other vehicles imported or brought, or
attempted to be imported or brought, into the United States, contrary to the provisions
of this Act, shall bc seized and forfeited to the United States, or the value thereof to be
recovered of the person or persons so importing or bringing.

"Sec. 3. Any person who shall violate any of the provisions of the 1st or 2nd.
section of this Act. or any Proclamation of the President made in pursuance hereof,
shall be deemed guilty of imisdeneanour, and on conviction thereof shall be punished by
a fine not exceeding 1,000 dollars. or by imprisonment for a term not exceeding two
years, or hy both said punishmients, in the discretion of the Court.

" Se. 4. That the President he, and is hereby authorized, to appoint a Commis-
sioner to proceed to such places, in the United States or elsewhere, as may be designated
by the Secretary of State, to take testimony, under oath or affirmation, in relation to the
losses and injuries infiieted since the 31st December, 1S85, by British authorities,
[inperial or Colonial, upon citizens of the United States engaged in the fisheries on the
north-east coast of British North America. Said Commissioner shall everywhere have,
in regpect to the administration of oatlis or affirmation and the taking of testimony, the
same powers as a Cominissioner of a Circuit Court, and shall be paid the same fees as are
prescribed for similar services of a Commissioner of a Circuit Court, together with
travelling expenses."

The above is but a summary-the Bill, of Act which might be ordained; the
preamble, of reasons and grounds. Of coune preambles can never create powers, but
may serve to explain then. They are rare in the Acts of Congress. The disused form
was convenient to enable me to satisfy your request.



No. 55.

Mr. Bramston to Sir J. Pauncefote.-(Received February 25.)

Sir, Downing Street, February 24, 1887.
WITH reference to your letter of the 17th instant, I am directed by Secretary Sir

flenry Holland to request that you will inform the Marquis of Salisbury that the
.Governor-General of Canada bas been requested to cause a Report to be furnished of the
alleged conduct of the Captain of the Canadian revenue cutter. " Critic " in connection
with the case of the United States' schooner "Sarah H. Prior."

I am, &c.
(Signed) JOHN BRAMSTON.

No. 56.

Mr. Branston to Sir J. Pauncefote.-(Received March 1.)

Sir, Downiny7 Street, February 28, 1887.
WITH reference to the letter from this Department of the Pth ultimo, and to

previous correspondence respecting the alleged action of the Canadian authorities in
the case of the United States' fishing-schooners " Pearl Nelson " and " Everitt Steele,"
I am directed by Secretary Sir H. Holland to transmit to you, to be laid before the
Marquis of Salisbury,.a copy of a further despatch, with its inclosure, from the Governor-
Gencral of the Dominion on the subject.

I am, &c.
(Signed) JOHN BRAMSTON.

Inclosure 1 in No. 56.

Vie Marquis of Lansdowne to Sir H. Holland.

Sir, Ottawa, January 31, 1887.
WITH reference to Mr. Stanhope's despatch of the 22nd November last, trans-.

mitting copies of two letters from the Foreign Office, inclosing notes from the Secretary
of State of the United States respecting the alleged proceedings of the Canadian
authorities in the case of the United States' fishing-vessels "Pearl N elson" "Everett
Steele," I have the honour to forward herewith a copy of an approved Réport of a Com-
mittee of the Privy Council, embodying a Report of my Minister of Marile and Fisheries
en the subject.

You will observe from the accompanying Minute of Council that in reply to a tele-
gram from the Secretary of State for the Colonies, dated the 6th November last, copies
of Orders in Council approved on the 18th of the same 4ponth, containing full statements
of facts regarding the detention of the above-named vessels were inelosed in my
despatches of the 29th LTovember last.

I have, &c.
(Signed) LANSDOWNE.

IncIcsure 2 in No. 56.

Report of a Committee of the Honourable the Privy Council for Canada, approved by hs
Excellency the Governor-General in Council on the 15th January, 1887.

THE Commitce of the Privy Council have had under consideration a despatch,
dated the 22nd November, 1886, from the Right Honourable the Secretary of State for
the Colonies. inclosing letters from Mr. Secretary Bayard, bearing date the 29th
October, and rcferring to the cases of the schooners " Everitt Steele " and "Pearl
Nelson."

The Minister of Marine and Fisheries, to whom the despatch and inclobiures were
referred, reports that in reply to a telegram from the Secretary of State for the Colonies,
au Order in Council passed on the 18th November last, containing a full statement of
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facts regarding the detention of the above-named vessels, was transmitted to
Mr. Stanhcpe. It will not. therefore, be neressary to repeat this statement in the present
Report.

The Minister observe, in the first place, that the two fishirg-schooners "Everitt
Steele" andi "Pearl Nelson" were not detained for any alleged contravention of the
Treav of 1S, or tic Fishlery Laws of Canada, but solely for violation of the Customs
Law.

yv this Law all vessels, of whatuver character, are required to report to the
(olector of C toms irmediately upon entering port, and are not to break bulk or land
crew .r cargo before this is done.

The liinister 'tatez that the captain o, the "Everitt Steele " had on a previous
voyag: etered the port of Shelburne on te 25th March, ISS , and after remaining for
eight hours. Lad put to sea again without reporting to the Custorns. For this previous
offence he was, upon entering Slielburne Harbour on the 10th September last, detained,
and the facts were reported to the oi!ister of Customs at Ottawa. With these facts was
coupled the captain's statement that on the occasion of the previons offence lie had been
misled by the Deputy Harbour-nater, from whom he understood that he would not be
obliged to report unless he remained in harbour for twenty-four hours. The Minister
accepted te staterment in excuse as satisfactory, and the " Everitt Steele " was allowed.
to proceed on her voyage.

The Customs Law had been violated. The captain of the "Everitt Steele" had
admitted the violation, and for this the usual penalty couldt have been legally enforced.
It was, however, not enforced, and no detention of the vessel occurred beyond the time
necessary to report the facts to head-quarteis and obtain the decisiin of the Minister.

The 31inister submits that lie cannot discern in titis transaction any attempt to
interfere with the privileges of United States' fishing-vessels in Canadian waters or any
sufficient cause for the protest of Mr. Bayard.

The 31inister states that in the case of the " Pearl Nelson " no question was raised
as to ber being a fishing-vessel, or lier enjoyment of any privileges guaranteed by the
Treaty of 1SI. Her captain was charged with a violation of the Customs Law, and of
that alone, by hasving on that day, before reporting to the Collector of Customs at
Arichat, landed ten of his crew.

This lie admitted upon oath ; when the facts were reported to the Minister of
Customs, he ordered that the vessel might proceed upon depositing 200 dollars pending
a fuiler examination. This vas donc, and the fuller examination resulted in establishing
the violation of the 1aw, and in findiig that the penalty vas legally enforceable. The
Minister, however, in consideration of the alleged ignorance of the captain as to what
constituted an infraction of the Law, ordered the deposit to be returned.

In this case there was a clear violation of Caradiant law. There was no lengthened
deteinion of tire vessel, the deposit was ultimately remitted, and the United States'
Consul-General at Halifax expressed himself by letter to the Minister as highly pleased
at the resat.

The linister observes that in this case he is at a lozs to discover any well-founded
grievance, or any attempted deni?1 of, or interference with, any privileges guaranteed to
United States' fishermen by the Treaty of 1818.

The 31inister firtlher observes that the whole argument and protest of Mr. Bayard
appears to proceed upon the assumption that these two vessels ivere subjected to
uîwarrantable intertereice, in that they were called upon to submit to the requirements
of Canadian Cnstoms Law, and that th:s interference vas prompted by a desire to curtail
or deny; the privileges of resort to Canadian harbours for the purposes allowed by the
Treaiv of SIS

It i-; needless to say that tiis assumptioi is entirely incorrect.
Canada has a very large extent or sea-coast, with numberess ports, into which

foreign vesse!s are constantly entering for purposes of trade. It becomes necessary
in tl-Ž interests of legitimate commerce that stringent Regulations should be made, by
compnlsory conformity to wlhici illicit trafile should be prevented. These Customs
Regulations all vessels of all countries are ohliged to obey, and tliese they do obey
wuitnout i any vay considering it a hardsh:p. United ;tates' fishing-vessels come
directly from a foreign and not distant country, and it is not in the interests of
legitimate Canadian commerce that they should be allowed access to our ports without
the same strict supervision as is exercised over all other foreign vessels; otherwise there
would be no guarantee against illicit traffic of large dimensions, to the in.jury of honest
trade and the serious diminution of the Canadian .revenue. United States' fishine-
vessels are cheerfully accorded the right to enter Canadian ports for the murpose of



obtaining sheher, repairs, ald procuring wood and water; but in exercising this right
tlhey are not and cannot be independent of the Customs Laws.

They have the right to enter for the purposes set forth ; but there is only o legal
way in wiich to enter, and that is by conformity to the Customs Rogulations.

Wlcn Mr. Bayard asserts that Captain Forbes had as much r'ght to be in Shelburne
Harbour secking shelter and water "as he would have had on the high scas, carrying
on, under shelter of the flag of the United States, legitimate commerce," he is undoubtedly
rirht; but when he declares, as ho in reality does, that to compel Captain Forbes in
Slielburne Harbour to conform to Canadian Customs Regulations, or to punish him for
ilcir violation, is a more unwarrantable stretch of power than " that of a seizure on
the high Eeas of a ship urjustly suspected of being a slaver," he makes a statement
which carres with it its own refutation. Customs Regulations are made by aci country
for the protection of its own trade and commerce, and are enforced entirely within its
own territorial .jurisdiction; while the seizure of a vessel upon the high seas, except
under extraordinary and abnormal circumstances, is an unjustifiable interference with
he fre righ. cf navigation commnn to all nations.

As to .Ir. Bayard's observation that by treatment such as that experienced by the
"Everitt Steele" "the door of shelter is shut to American fishermen as a class," the
Minister expresses bis belief that Mr. Bayard cannot have considered the scope of such
an assertion, or the inferences which might reasonably be drawn from it.

If a United States' fi.shing-vessel enters a Canadian port for shelter, repairs, or for
wood and water, her captain need have no difficulty in reporting her as haxing cntered
for one of these purioses, and the "Everitt Steele" would have suffered no detention
lad her captain on the 25th March simply reported his vessel to the Collector. As it
was, the vessel was detained for no longer time than was necessary to obtain the decision
of the Minister of Customs, and the penalty for which it %vas liable was not enforced.
Surely Mr. Bayard does not wish to be understood as claiming for United States' fishing-
vessels total inmunity fromn all Cutons Regulations, or as irtimating that if they cannot
exercise their privileges unlawfully they will not exercise then at all.

Mr. Bayard complains that the "Pearl Nelson," altlough seeking to exercise no
commercial privileges, was compelled to pay commercial fees sach as are applicable to
trading vessels. In reply, the Minister observes that the fes spoken of are lnot
"commercial fees," they are larbour-master's dues which all vessels making use of
legally constituted harbours are by law compelled to pay, and citirely irrespective of any
trading that may be doue by the vessel.

The Minister observes that no single case lias yet been brought to his notice in
which any United States' fishing-vessel bas in any way been interfered with for exercising
any rights guaranteed under the Treaty of 1818 to enter Canadian ports for shelter,
repairs, wood, or water; that the Canadian Government woueld not countenance or permit
any such interference, and that in all cases of this class when trouble has arisen it lias,
been due to a violation of Canadian Customs Law which demands the simple legal entry
of the vessel as soon as it comes into port.

The Committee, concurring in the above Report, recommend that youir Excellency
be moved to transmit a copy thereof to the Right Honourable the Secretary of State for
the Colonies.

All which is respectfully submitted for your Excellency's approval.
(Signed) JOHN J. McGEE,

Clerk Privy Council.

No. &7.

.1r. Bramston t, Sir J. Pauncefote.-(Receivcd March 1.)

Sir, Downing Street, Fel:ruary 28, 1857.
WITH reference to previous correspondence relating to an ad intiernn arrangement

with the Government of the United States upon the North American Fisheries question,
I am directed by Secretary Sir Hienry Holland to transmit te you, to be laid before the
Marquis of Salisbury, a copy of a telegram which, with his Lord-ship's concurrence, was
sent to the Governor-General on the 24th of this month. together with a copy of a
telegran which has been received from the Marquis of Lansdowne in reply.

I am, &c.
(Signed) JOHN BRAMSTON.
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Inclosure 1 in No. 57.

Sir I. Holland to the Marquis of Lansdowne.

(Telegraphic.) Downing Street, February 24, 1887.
YTOUR despatch of the 1st February has been carefully considered by Her

Majesty's Government, who will communicate iith the United States' Government in
general accordance witIh views of your Ministers upon Bayard's proposal for Mixed
Commission. There are, however, one or two points on which a further communication
will be made to you.

Her 31ajesty's Governineut feel it right to intimate to you that, after much con-
sideration of the vhole subject, vhile endeavouring to bring about the ad interim
arrangei ent, they are disposed to think that the best and simplest solution of present
difficulties might be found if both parties would agree to revert to the condition of
things existing under the Treaty of Washington, the fisheries being agail thrown
reciprocally open, and fish and fish products being again reciprocally admitted duty free.
This arran~gement, if not permanent, to subsist at least for a term, so as to admit of the
discussion of more extended commercial arrangements. They think, however, that it
would be the clear interest of the Dominion to offer this arrangement without any
suggestion of pecuniary indemnity.

Inclosure 2 in No. .57.

The Marquis of Lansdowne to Sir IL. folland.

(Telegraphic.) Ottawa, February 26, 1887.
IN reply to your telegram of the 24th February, my Government will accept your

suggestion of reverting temporarily to condition of things existing under the Treaty of
Washington, and do not at present desire to raise question of indemnity.

No. 58.

Sir L. West to the Marquis of Salisbury.-(Received March 4.)

My Lord, Washington, February 21, 1887.
I R AVE already reported to your Lordship the nature of the so-called retaliation

Bills which have been introduced into both Bouses of Congress, and are still under
discussion. In commenting ipon the House Bill, which goes further in the way of
interférence with trade with Canada than the Senate Bill, the "Nation " newspaper of
New York remarks that it goes further even than the fishing fraternity desire or approve.
The latter would be content with the entire exclusion of Canadian fish from American
markets. A monopoly of the fish trade is wbat. they are striving for, and as no monopoly
could be more comlIete than prohibition, they appear not to favour the more drastic
measure, the operation of which would, whenever put in force, produce a vociferous
outcry all along the border from Passamaquoddy Bay to Paget Sound. "The stoppage
of a traffic amour ting to more than 70,000,000 dollars per year in order to secure
justice respecting a few codfish would be like firing a Columbiad gun to kill a mosquito.
The recoil would be far more destructive than the discharge. Why not submit the
difficulty to arbitration * But it is said the United States verc cheated out of their
money by the Halifax Award. If that is true, ivas not England cheated by the Geneva
Award ? Whiat bas become of the surplus of the 15,000,000 dollars after paying the
Alabama claims- Was this overplus greater or less than the 5,500,000 dollars paid by
the United States for the ialifax Award ? If ià was greater, the United States paid it
with British gold and had soniething left over."

I have, &c.
(Signed) L. S. SACKVILLE WEST.



No. 59.

Sir L. West to the Marquis of Salisbury.-(Reccived March 10.)

Mv Lord, W ashington, February 24, 1887.
~ I HAVE the honour to inclose to your Lordship lrevith copies of the retaliatory

Bill as passed by the Flouse of Representatives yesterdav bv a vote of 252 to 1.
This Bill is a substitute for the Senate Bill. and authorizes the stopping of cars

carrying goods in transit, provided for under Article XXIX of the Treaty of 1871. This
clause, it vas objected, would b in violation of the Treaty, and was an evasion unworthy
of a civilized country.

The Senate Bill, on the contrary, was retorsion-it was retaliation in kind-always the
most efficient. The House, however, refused to adopt the argument, and adhered to the
substitute Bill, which was unanimously carried.

I have the lionour to inclose a précis which I have made of the debate.
I have, &c.

(Signed) L. S. SACKVILLE WEST.

Inclosure 1 in No. 59.

Extract from the " Congressional Record" of February 25, 1887.

STRIKE out ail after the enacting clause and insert:-
" That hercafter, whenever the President shall be satisfied that vessels of the United

States are denied, in ports or territorial waters of the British dominions in North America,
rights to which suchi vessels are entitled by Treatv or by the law of nations, or are denied
the comitv of treatment or the reasonable privileges usually accorded between neighbouring
and friendly nations, he may, in his discretion, by Proclamation, prolibit from entering the
ports of the United States, or friom exercising such privileges therein as he may, in his
discretion, by such Proclamation, define, vessels owned whollv or in part by a subject of
Hier Britannic Majesty, and coming or arriving from any port or place in the Dominion of
Canada, or in the Island of Newfovndland, whether directly or having touched at any other
port, excepting such vessel shall be in distress of navigation and of needed repairs or
supplies therefor; and lie may also forbid the entrance or importation, either by land or
water, into the United States of any goods, wares, or merchandize from the aforesaid
Dominion of Canada or Newfoundland, or any locomotive, car, or other vehicle with
any goods that may be therein contained from the Dominion of Canada; and upon proof
that the privileges secured by Article XXIX of the Treaty concluded between the United
States and Great Britain on the 8th day of Mav, 1871, are denied as to goods, wares, and
merchandize arriving at the ports of British North America, the Prosident nay also; by
Proclamation, forbid the exercise of the like privileges as to goods, wares, and ierchandize
arriving in any of the ports of the United States ; and any person violating or attempting
to violate the provisions of any Proclamation issued under this Act, and any person
preventing or attempting to prevent any officer of the United States fioru enforcing such
Proclamation shall be guilty of a misdemeanour, and upon conviction thereof shall be
liable to a fine of not more than 1,000 dollars, or imprisonment for a termi not exceeding
tuo years, or by both said punishments, in the discretion of the Court ; and if, on and after
the date at which such Proclamation takes effect, the master or other person in charge of
any vessel thereby excluded from the ports of the United States, shall do, in the ports,
hiarbours, or waters of the United States, for or on account of such vessel, any aet
forbidden by such Proclamation afbresaid, such vessel and its rigging, tackle, furniture, and
boats, and ail the goods n board shali be liable to seizure and forfeiture to the United
States; and any goods, wares, or nierchandize, and any car, locomotive, or other vehicle
coniiii into the United States in violation of any Proclamation as aforesaid shall be seized
and forfeited to the United States.

" Sec. 2. That whenever, after the issuance of a Proclamation under this Act, the
President is satisfied that the denial of rights and privileges on which his Proclamation
was based no longer exists, lie may withdraw the Proclamation, or so mucli thereof as he
nay deem proper, and reissue the same thereafter when in his jud;ment the sane shall be
necessary.



Inclosure 2 in No. 59.

Précis of Dibae on the Canadian Non-Intercourse Bill.

Mr. Beliont, Chairman of the Comrýittee on Foreign Relations, said that the Fisherv
question demanded the serious consideration of the countr. It was not a niere commercial
question, but one involving a submiission to repeated violations of a Trcaty. The Treaty
of 1783 declared independence, defined boundaries, and was permanent in its provisions.
It conferred aiso certain rights to deep-sea fisheries and liberties to inshore fisheries, and
this distinction between rights to deep-sea fisheries and liberties to inshore fisheries lad
been naintained in all negotiations. The war of 1S12 did not disturb these ri-:hts, nor
wvere the fisieries nentioned in any of the Articles of the Treaty of Ghent in 1814. The
fisherv disputeý, however, arising out of the system of non-commercial intercourse existing
at that time, led to the Treatv of 1818.

Following upon the Treatv of 1818 were certain concerted legislative enactments,
which finally put an end to tie non-commercial intercourse. But, in the neîmwhile,
recourse had beeni had to retaliatory measures, and in 1827 Mr. Adams issued a
Proclamation, which was applicable unler present circumstances, declaring trade vith the
Britislh Colonies prohibited, and reviving the restrictions of the Acts of 1818 and the
following ears. This was in consequence of Anerican vessels having been interdicted
from entering British colonial ports in 1826. Under the succeeding Administration,
ne·otiations ensued by which the restrictions on both sides were withdrawn. There
is, there!ore, a precedent for interdiction of colonial commerce, not as a var measure, but
as an incident to a negotiation bv which a relief fron prior restrictions vas obtained.

There is no desire or intention of entering the prohibited waters as defined iii
the Treaty of 1SIS, but it is asked that that Treaty be interpreted according to ils
provisions, which refer onlv to inshore fisheries. The purpose of the Canadian Govern-
ment is to strain the Treaty of 1818 to cover deep-sea fishing, and virtually to make the
deep-sea fishec'ries tcrritorial waters of Great Britain covered )y the restrictions of the
Treatv of 1818 upon inshore fisheries. This purpose is apparent from their legislative
enactients of 1644, 1868, 1870, and, finally, the Act against the Proclamation of which
by the Queen the United States protested in London. He then quotes Mr. Bavard's
note of the 29th May', 1SS6, to Sir L. West, notwithstanding which the Act vas
proclaimred.

le then proceeds to enumerate the vessels which have been driven from Canadian
ports in stormi and stress of weather, and those which have been refused the privilege of
landing to buy provisions, and says that, after the adjournment of Congress, the Canadian
Statute muay be stili more vigorously enforced, and that, for this reason, power of defensive
retaliation must be conferred upon the President. lie objects to the Senate Bill,
which provides that the President shall issue his Proclamation in case le is satisfied that
Amîeiican vessels are denied the rights granted to mxost favoured nations.

But he vent on to sav the Unted States have no Trcaty with Great Britain containing
any favoured nation clause, nor were the United States prepared to put themselves upon
the sane footing as any other nation, since under the Treaty of Peace thev had certain
rights to deep-sea fiheries, rights acquired by joint conquest, rights which no other
nation, excepting Great 13ritain and themselves, possessed. The power conferred on the
President should be conferred in distinct terns as regards the transit trade and its
i4terdiction, because Canada, under Article XXIX of the Trcaty of 1871, claims the right
to send inerchandize thrugh the teriitory of the United States in sealed cars during the
witer, when her own ports are closed. The Bill under discussion provided for the
stoppage of railway cars, and how necessary this night be is seen from a passage in
an article from the " Quarterly Review," to the effect that commerce fortunately can, by
sealed cars and bonding arrangements, atford to disrcgard political boundaries. Hie
therefore advocated tie substitute ill under consideration.

In answer to a gnestion as to the meaning of the words, " vessels ovned wholly or in
part by a subjeet of Hler Britannic Majesty," Mr. Belmont said that, if vessels under the
British flag w ere simply sliut out, it would not be sufficient, as there might be a transferof
ownership, and that American citizens might perhaps cone to some arrangement l'or
their oun interests vith their Canadian neighbours, and that, for this reason, the w'ords,

wholly or in part," had been inserted in the Bill.
M1r. Rice contended, as was argued by Mr. Phelps, that Anerican fishing-vessela

sailing fron Aierican ports foi deep-sea fishing had an unquestionable right, if -provided
with proper permits, to toucli at Canadian ports for trading purposes, or to proudre bait or
other supplies like other vessels. The New England fishermen did not want to go into



Canadian waters or to interfere with the inshore fisheries. If, however, the Canadiau
Government shuts out American vessels fishing in the deep seas who go into Canadian
ports for the purpose of buying supplies, upon the sale of which many of their pnor people
live, let them do it. The United States say that there is no provision that American vessels
shall not go there. They sav there is, and that is the question upon which the two
Governments have joined issue. " They shut American fishing-vessels out of their ports,
and we shut their fish out of our markets."

The Senate Bill, he contended. bv which the President was authorized to prohibit all
Canadian vessels from coming into American ports and the importation of all Canadian-
cauglt fish and all Canadian products. was sufficient, and went far enough. He advocated
therefore the adoption of the Senate Bill.

Mr. Davis maintained that the claim now, for the first time, made, that American
fishing-vessels are bv the terms of the Treaty of 1818 prohibited from commercial inter-
course vith .British North America, is unfounded. If, lie said, Great Britain is determined
to sustain the Canadian authorities in a policy of commercial non-intercourse with a class
of Arnerican vessels engaged in a legal and laudable occupation wholly without her juris-
diction, we must prove to ber that such policy will he inconvenient and injurious to her
interests. But the representations of the United States' Government have been wholly
futile. No adequate reply bas been vouchsafed, and it is now full time to vindicate by other
steps our rights, interest, and honour. The character of the retaliatory legislation pro-
posed was in harmony with international law and numerous precedents.

M1r. Dingley said that if the United States' Government was right in assuming that
the legislative arrangement with Great Britain obliges the United States to extend com-
niercial privileges to the fishing-vessels of Canada in return for similar privileges granted
to American vessels by Canada, then it becomes necessary to arm the President with
authority to withdraw sucli privileges froni Canadian fishing-vessels when and so long as
Canada ieclines to concede them to fishing-vessels of the United States.

Mr. Hitt attacked the Secretary of State for his subserviency to the British Govern-
ment in the natter of the tenporary arrangement, w hich, lie said, would have been a
repetition of the Halifax Commission. Retaliatory measures had beconie necessarv, but
lie strongly objected to the clause in the Bill providing for stopping locomotives and cars
from coming from Canada, which, he said, had a hidden purpose, namely, to defy a Trcaty
and violate national faith. Under the XXIXth Article of the Treatv of 1871 with Great
Britain, goods in transit have a riglht to go either way through the United States to
Canada froin American seaports, or through Canada to the United States from Canadian
seaports, or the reverse.

Goods in transit are therefore allowed to go through by the Treaty, and the only way
it can be clone away with is to give two years' notice for its termination. One party to it
cannot be held to grant the privilege or right ivhen the other denies it. It expires when
violated. But it is intended to reach it by this clause, which adroitly includes cars and
locomotives among the things that imay be stopped, though they are loaded with goods
in transit under Treaty tbrough the United States. The goods may go, but the cars which
carry them must not.

" Now," said Mr. Bitt, "if such a proposition as that were presented by some crafty
savage Chief in making a Treaty he would be laughed at, and yet it is deliberately proposed
to the American Congress in order to evade and set at naught, not to violate squarely, a
Treaty which is admitted to be in force."

lie then proceeded to point out the inconvenience and delay which would be caused
by adopting this clause which the Senate hîad ahnost unanimously rejected in their Bill,
and would probably reject again when sent up to them by the House. A Conference must
then ensue, the outcoie of which was doubtful.

No. 60.

Sir L. West to the Marquis of Salisbury.-(Received March 10.)

(Extract.) Washington, February 25, 1887.
I HAVE the honour to inclose to your Lordsbip herewith copies of a Resolution

submitted to the Senate yesterday against negotiations with Great Britain having for
object any change in existing duties on imports.
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Inclosure in No. 60.

Extract fron the " Congressional Record" of February 25, 1887.

RECIPROCITY TREATY WITII CANADA.

-efr. Hoar.-I ask leave to subinit a ResoltionU to go over under the Rules
Resolved,-That it is the judgment of the Senate that under present circumstances

to negotiation should be undertaken with Great Britain in regard to existing difficulties
with her Province of Canada, which has for its object the reduction, change, or abolition
of any cf our existing duties on imports.

No. 61.

Sir L. West to the Marquis of Salisbury.-(Received March 10.)

My Lord, Washinglon, February 27, 1887.
VITI reference to my despatch of the 25t1h instant, I have the honour to inclose

to vour Lordshi) hcrcwith a short prdcis which i have made of the speeches cf Senators
1oar, Morgan, and Morrili on the Resolution, copies of whicb were inclosed therein.

1 have, &c.
(signed) L. S. SACKVILLE WEST.

Inclosure in No. 61.

Précis of Debate on Non-Reciprocity Resolution in the Senale.

Mr. Hior said that his Resolution did not undertake to dceal with any question of
genleral principle as to oxisting duties, but it simply afiirmed that, in the judgmnent of the
Senate, the present conduct of Canada in regard to Anierican fisliing-vessels ought not to
lie met by a modification of duties rnerely, and that the attempt to force a change ought to
be resistcd. Tbc Resolution, noreover, did not affirm opposition to any change Of duties
or evei to 1eciprocity Treaties, but simuply that it is no time to negotiate with Great
Britain for a modification of customs duties when the question of the mal-treatnent of
American vessels has to be dealt with.

Mfr. M1organ said that he apprehended that the object of the Resolution was to
forestal the President and Department of State in negotiations for a Treaty with Great
Britain. It has repeatedly been asserted that a Treaty arrangement for reciprocity which
meditied the Tariff Laws of the United States, or which would prevent their modification
bv an Act of Congress, was in itself unconstitutional. He did not concur in the length
and breadthi if that proposition, nor was he prepared to vote that a Treaty or reciprocity
between the United States and.Canada would not be a beneficial Treaty te both countries.
There might be a Reciprocity Treaty that would be of very great benefit to both countries,
but this Resolution proposed to conimit the Senate in advance to a broad, firm. unvielding
declaration that no reciprocity shall exist between the United States and Canada. which,
if run to its logical consequences, would conpel the abandonment of the advantages
obtained under the Treatv of Washington. He dcprecated the discussion of so grave a
inatter at Ie close of the Session, and objected that the Senate of the United States bas no
right, citl r as a legislative body or as a sepa rate bodv, to interfere in advance with
negoti'ions between this country and any other country. He objected, moreover, to
relicving the President from his constitutional dutv of concluding such negotiations as
may benefit the country, or to interfèring with the exercise of his constitutional Powers so
as to anticipate any result, and compel himxî either to coic to a certain conclusion in bis
negotiations, or to avoid a certain conclusion. This disposition on the part of the Senate
he pronounced pragnatical and unwarranted.

Air. Morrill deniea the constitutional power of the President even with the aid of the
Senate to negotiate a Reciprocity Treaty.wvith Canada, and make it binding as.the supreme
law of the land. If lie nay do it with one nation he may do it with all, and thus usurp
the entire power of the Hiouse of Representatives as to the introduction and consideration
of revenue Bills. He then proceeded to argue that any advantageous' Treaty with Canada
was impossible, for le bolieved that Reciprocity Treaties ,verc in direct conflict with the



"most-favoured-nation'" clause of existing Treaties. To undertake, therefore, to have a
Reciprocity Treaty with any nation b>y which more favours are given to one than to
another would be in violation of existing Treaty obligations. Beyond this, any Treaty
with Canada bas to be made witli the ccndition that the saine favours that Canada grants
are to be granted to Creat Britain, thereby making the wholc stipulation utterly valueless
so far as the United States are concerned. unless American labour is put upon the level of
that of Great Bitain in order to undeisct in Canada.

Mr. Hoar replied that the question of the general policy of Reciprocity Treaties was
not involved in this Resolution. It was only intended against the attempt of Canada to
compel the United States to open their market to Canadian fishermen, an attempt which
is clearly indicated in a speech of Sir John Macdonald, who declared that his policy was
to compel the United States to open thcir narkets, and that if he persisted ii it the
Canadian people might confide in him, and that the result should be accomplished. It

'as to defcat this attempt that his Resolution was directed. He did not intend to press a
division, nnd would allow it to go over under the assurance that the Finance Committee, to
which it was referred, would deal with it at once.

No. 62.

Mr. Bramston to Sir J. Pauncefote.-(Received March 14.)

Sir, Downing Street, March 12, 1887.
WITH reference to previous correspondence relating to the North American

Fisheries question, I am directed by Secretary Sir Henry Holland to transmit to you,
to be laid before the Marquis of Salisbury, a copy of a telegram which was sent to the
Covernor-General of Canada on the Sth instant, upon the subject of the proposal
contained in the 9rd Article of the basis of an arrangement recently suggested on
belialf of the United States' Government by Mr. Bayard.

I an also to inclose the decypher of a telegran which has been received fem the
Governor-General in reply.

Sir Ilenry Holland, as at present advised, is disposed to think that there is con-
siderable force in the Governor-General's observations relating to the difficulty which,
owing to the extent of coast-line, would be experienced in the cases of vessels seized
being promptly dealt with by the national vessels referred to.

I am, &c.
(Signed) JOHN BRAMS'ION,

Inclosure 1 in No. 62.

Sir H. Holland to the Mlfarquis of Lansdowne.

(Telegraphic.) March 8, 1887.
BAYARD'S Arrangement, Article 3.
If last sentence of Article omitted we think joint acption of cruizers desirable, and

Canadian jurisdiction might be preserved by provision that unless officers agree to
release, vessel shall be sent to Halifax. We would also omit words in second sentence
defining violations of Convention.

Inclosure 2 in No. 62.

The Marquis of Lansdowne to Sir H. Holland.

(Telegraphic.) March 10, 1887.
YO UR telegram of 8th.
Final answer cannot be sent for two or three days. Some of our objections

remnoved by your amendments, but fear that the national vessels would not be accessible
when requîred owing to length of, coast-line, about 3,000 miles, to be protected. This
would occasion prolonged detention of seized vessels. We also doubt, whether naval
oficer would be competent to deal with disputed points of law whbicli would be undoubtedly
raised.

[150]| N 2.ý



No. 63.

Sir L. West to the Marquis of Salisbury.-(Received March 15.)

My Lord, Washington, March 1, 1887.
IN consequence of the action of the fHouse of Representatives in passing the

Retaliatory Bill, as reported in my despatch of the 24th ultimo, a conference was
appointed upon the disagreeing votes, and the Report of the Managers on the part of the
Senate of the Conference was read Io that body on the 28th ultimo.

The irreconcilable point of difference, says the Report, on the part of the two
Houses is the insistance on the part of the Bouse Managers upon adding to the scope of
the Senate Bill and so going beyond it the further provision that in case of injurious
treatment to American vessels in British North American waters, it shall be within the
competence of the President to absolutely stop intercourse, not only by water, but by
land, between the people of the United States and the people of the British territories
adjacent, thus cutting off the continuous movement of railway trains from the British
provinces to any part of the United States, and, in effect, reciprocaily from the United
States to the British dominions at all places where there now exist interior railroad lines
crossing the boundaries of the two countries, in some cases operated and practically
owned by British subjects, and in other cases by American citizens. The Senate
Nanagers have felt it to be a duty to decline to go to this extent. It seems clear to
them, and has not been controverted by the House Managers, that the things the
President is authorized to do by the Senate Bill in the cases named are none of them in
derogation, either directly or indirectly, of any Treaty right or of the peaceful business
intercourse of nations, but that the Government in these respects is absolutely free-to
act in the manner proposed without being subject to the imputation that it is either in
any way infringing the most liberal interpretation of any Treaty, or doing any act that
nations at peace have not hitherto found theniselves from time to time justifßed in doing,
not in a spirit of belligerency, but merely as a matter of countervailing business
regulations.

The result of the conference, therefore, has been that the House of Representatives
declines to accept the Senate Bill unless provisions are made which the Senate believes
to be unwise.

The Report concludes by laying down the principle upon which the two Houses have
hitherto acted, namely, that when either House proposes legislation that is satisfactory
to the other as far as it goes, and the other Bouse desires to go further and make
affirmative and additional lav, if it cannot convince its co-ordinate body that it is
desirable to go further, the House proposing the affirmative additional legislation must
recede.

The pretension, therefore, of the House in the present case is quite untenable.
I have the honour to inclose to your Lordship herewith a précis of Senator Morgan's

speech on the Report of the Senate Managers of the Conference.
I have, &c.

(Signed) L. S. SACKVILLE WEST.

Inclosure in No. 63.

Pre'cis of Senator Morgan's Speech on the Senate Managers' Report on the Retaliatory Bills.

SENATOR MORGAN said that the only difficulty in coming to a final arrange-
ment was the apprehension of the' Senate Conferees that the proposition submitted by
the House would lead to a belligerent conflict with au existing Treaty between Great
Britain and the United States. There was no agreement between the two countries in
respect to commercial rights except under statute and legislation, and in one particular
under Article XXIX of the Treaty of Washington, and it was clearly the duty of the
Senate to consider the question whether the proposition of the House was a violation of
that Treaty, or whether it might be considered as a threat of the violation of it.

The Committee cannot sanction the proposition.
It is said that the Administration is in favour of it, but he could sca cely think that,

in view of the power conferred on the President by the Senate Bill, the Administration
sought also the power to prohibit intercourse between the 'United States and the people
of Canada. He could not, he said, conceive any act of legislation or auy act of



diplomaey that can be named which is as near the border-line of belligerency as that of
prohibiting intercourse and communication between the people of two countries.

Proclaim non-intercourse between father and son, families, friends, merchants, traders,
railroad officers, between the United States and Canada, as a measure of retaliation
because of injury donc to the fisheries, or anything else, and how long can a position
so strenuous, so dangerous, and so belligerent, be sustained ? A greater power could not
be put in the hands of Great Britain than merely to make a Proclamation in this country
that the best means to prevent aggression on the fishing interests would be absolute non-
intercourse, personal non-intercourse between the people of Canada and the United
States. It could not be sustained for thrce months, perhaps not for three weeks, in the
absence of actual hostilities.

He then proceeded to say that as far as the House of Representatives was concerned
as claiming for themselves that they are the more immediate representatives of the
people than the Senate, lie denied it. They are not so in hcart or in sentiment. They
are not so lm any other respect.

The Senate had done all that was necessary under the circumstances, and the Bill
they had passed was sufficient, and gave suificient piwer to the President. But the
power which is demanded as the one supreme thing to be insisted upon is the power to
proceed to the very last line of friendly action towards Great Britain, the power next to
which only can come the loading of guns and the array of men under arms.

No. 64.

Sir L. West to he Marquis of Salisbury.-(Received March 15.)

My Lord, . Washington, March 2, 1887.
WIL£11 reference to my preceding despatch, I have the honour to inclose to your

Lordship herewith copies of the Report of the House Conferees on the Retaliatory Bills,
and of the Report of the debate thereupon.*

It will be seen that the House maintains its attitude towards the Senate by refusin-
to accept the Bill of that body.

I have, &c.
(Signed) L. S. SACKVILLE WEST.

No. 65.

Sir L. West to the Marquis of Salisbury.-(Received March 16.)

My Lord, Washington, March 3, 1887.
WITH reference to my despatcl of the 2nd instant, I have the honour to informn

your Lordship that the House of Representatives yesterday receded from their anend-
monts to the Senate Retaliatory Bill by a vote of 149 to 134, and the Senate Bill was
passed.

I have, &c.
(Signed) L. S. SACKVILLE WEST.

No. 66.

Sir J. Pauncefote to Sir R. Herbert.

Sir, Foreign Office, March 19, 1887.
I AM directed by the Marquis of Salisbury to transmit to you, to be laid before Sir

H. Holland, copies of despatches, as marked in the margin,t on the subject of the proposed
Retaliatory Bills introduced into the United States' Legislative Chambers in connection
with the North American Fisheries question.

I am to suggest that it may he advisable to ascertain the views of the Canadian
Government as to the bearing of Article XXIX of the Treaty of Washington upon this
subject. 1 a, &c.

(Signed) JULIAN PAUNCEFOTE.

.• Not primted. t Nos. 59, 60. and 61.



No. 67.

Mr. Branston to Sir J. Pauncefote.-(Received March 19.)

Sir, Downing Street, March 18, 1887.
I AM directed by Secretary Sir Henry Holland to acknowledge the receipt of your

letter of the 25th February lasté relatiig to the North American Fisieries question, and
inclosing a copy of a despatch from Her Majesty's Minister at Washington, with a copy
of a Bill which the Secretary to the Treasury of the United States proposes to substitute
for the Belmont*Bill.

With reference to the question raised by the Secretary to the Treasury, and
referred to in the concluding paragraph of Sir L. West's despatch, as to whether
Article XXIX of the Treaty of Washington is still in force, I am to state that the
Article was not one which was subject to termination under Article XXXIII, and Sir
Henry Holland presumes that it is still in force; but. he vould be glad to know the
opinion of the Marquis of Salisbury as to the effect of any legislation of the United
States affecting that Article.

Should there be any doubt as to whether this Article is in force or not, it might be
advisable to consult the Law Officers of the Crown.

I am, &c.
(Signed) JOHN BRAMSTON.

No. 68.

The Marquis of Salisbury to Sir L. West.

Sir, Foreign Office, March 19, 1887.
WITH reference to my predecessor's despatch of the ilth January last, I transmit

to you herewith, for communication to the United States' Government, a copy of a
further despatch from the Governor-General of Canada relative to the cases of the
American fishing-vessels "Pearl Nelson " and " Everett Steele." t

I am, &c
(Signed) SALISBURY

No. 69.

The Marquis of Salisbury to Mr. White.

Sir, Foreign Office, March 24, 1887.
IN a note of the 3rd December last, addressed to my predecessor, Mr. Phelps was

good enough to transmit a copy of a despateh from Mr. Bayard, dated the 15th
of the preceding month, together with an outline of a proposed ad interin arrangement
"for the settlement of all questions in dispute in relation to the fisheries on the
north-eastern coasts of British North America."

Her iMajesty's Government have given their most careful consideration to that
communication, and it lias also received the fullest examination at the hands of the
Canadian Government, who entirely share the satisfaction felt by Her Majesty's
Governnent at any indication on the part of that of the United States of a disposition
to make arrangements which miglit tend to put the affairs of the tw'o countries
on a basis more free from controversy and misunderstanding than unfortunately exists
at present. The Canadian Government, however, deprecate several passages in
Mr. Bayard's despatch which attribute unfriendly motives to their proceedings, and
in which the character and scope of the measures they have taken to enforce the
terms of the Convention of 1818 are, as they believe, entirely misapprehended.

They insist that nothing lias been done on the part of the Canadian authorities
since the termination of the Treaty of Washington in any such spirit as that which
Mr. Bayard condemns, and that all that has been donc with a view to the protection
of the Canadian fisheries lias been simply for the purpose of guarding the riglits
guaranteed 'to the people of Canada by the Convention of 1818, and of enforcing the
Statutes of Great Britain and of Canada in relation to the fisheries. They maintain
that such Statutes are clearly within the powers of the respective Parliaments by
which th.ey were passed, and are in conformity with the Convention of 1818,
Goyernments.

* See p. 80. † 'Inclosures in No. 56.



especially in view of the passage of the Convention which provides that the American
fishermen shall be under such restrictions as shall be necessary to prevent them
from abusing the privileges thereby reserved to them.

There is a passage in Mr. Bayard's despatch to vhich they have particularly called
the attention of Her Majesty's Governmient. It is the following:-

" hbe nuierous scizures made have been of vessels quietly at anchor in established
ports of entry, under charges which up to this day have not been particularized
sufficiently to allow of intelligent defence ; not one bas been condemned after trial and
hearing, but many have been fined, without hearing or judgment, for technical
violation of alleged Commercial Regulatious, although all commercial privileges have
been simultaneously denied to them."

In relation to this paragraph the Canadian Government observe that the seizures
of which Mr. Bayard complains have been made upon grounds which have been
distinctly and unequivocally stated in every case; that, although the nature of the
charges lias been invariably specified and dlly announced, those charges have not in
any case been answered; that ample opportunity has in every case been afforded for a
defence to be submitted to the Executive authorities, but that no defence bas been
offered beyond the mcre denial of the riglit of the Canadianl Government; that the
Courts of the various provinces have been open to the parties said to have been
aggrieved, but that not one of them lias resorted to those Courts for redress. To this it
is added that the illegal acts which are characterized by Mr. Bayard as "techlnical
violations of alleged Commercial Regulatious," involved breaches, in most of the
cases not denied by the persons who had committed them, of establislhed Commercial
Regulationus which, far from bc-ing specially directed or enforced against citizens
of the United States, are obligatory upon all vessels (including those of Cauada herself)
which resort to the harbours of the British North American coast.

I have thought it right, in justice to the Canadian Government, to embody
in this note almost in their own terms tlheir refutation of the charges brought against
them by Mr. Bayard; but I would prefer not to dwell on this part of the controversy,
but to proceed at once to the consideration of the six Articles of Mr. Bayard's
Memorandum in which the proposals of your Government are embodied.

Mr. Bayard states that lie is " encouragcd in the expectation that the propositions
emnbodied in the Memorandum vwill be acceptable to Her Majesty's Government,
because, in the month of April 1866, Mr. Seward, then Secretary of State, sent
forward to M1r. dains, at that time United States' Minister in London, the draft of
a Protocol which, in substance, coincides with the lst Article of the proposal now
submitted."

Article 1 of the Memorandum no doubt to some extent resembles the draft
Protocol submitted in 1866 by M'r. Adams to Lord Clarendon (of which I inclose a
copy for convenience of reference), but it contains some important departures from
its terms.

Nevertheless, the Article comprises the elements of a possible accord, and if it stood
alone I have little doubt that it might be so modelled, with the concurrence of your
Governmnent, as to present an acceptable basis of negotiation to both parties. But,
unifortunately, it is followed by other Articles which, in the view of Her Majesty's
Government and that of Canada, would give rise to endless and unprofitable
discussion, and which, if retained, would be fatal to the prospect of any satisfactory
arrangement, inasnueh as they appear, as a whole, to be based on the assumption
that upon the nost important points in the controversy the views entertained by Her
Majesty's Government and that of Canada are wrong, and those of the United States'
Government are right, and to imply an admission by Her Majesty's Government
and that of Canada that sucl assumption is well founded.

I should extend the present note to an undue length were I to attenpt to discuss
in it each of the Articles of Mr. Bayard's Memorandum, and to explainu the grounds on
whiclh ler Majesty's Government feel compelled to take exception to them. I have
therefore thought it more convenient to do so in the form of a counter-Memorandum,
which I have the honour to inclose, and in which will be found, in parallel columns,
the Articles of Mr. Bayard's Memorandum, and the observations of Her Majesty's
Government thereon.

Although, as you will perceive on a perusal of those observations, the proposal of
your Government as it now stands is not one which could be accepted by Her Majesty's
Government, still lier Majesty's Government are,glad to think that the fact of such a
proposal having been made afloris an opportunity which, up to the present time, had
not been offered for an amicable comparison of the views entertained by the respective
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The main principle of that proposal is that a Mixed Commission shouild be
appointed for the purpose of determining the limits of those territorial waters within
which, subject to the stipulations of the Convention of 1818, the exclusive right of
fishing belongs to Great Britain.

Her Majesty's Government cordially agree with your Government in believing that
a determination of these linits would, whatever may be the future commercial
relations between Canada and the United States, either in respect of the fishing
industry or in regard to the interchange of other commodities, be extremely desirable,
and they will be found ready to co-operate with your Government in effecting such a
settlement.

They are of opinion that Mr. Bayard was justified in reverting to the precedent
afforded by the negotiations which took place upon this subject between Great Britain
and the United States after the expiration of the Reciprocity Treaty of 1854!, and
they concur ivith him in believing that the draft Protocol communicated by Mr. Adams
in 1866 to the Earl of Clarendon affords a valuable indication of the lines upon which
a negotiation directed to the same points miglit now be allowed to proceed.

Mr. Bayard. bas himself pointed out that its concluding paragraph, to vhich
Lord Clarendon empbatically objected, is not contained in the lst Article of the
Memorandum now f'orwardied by him; but lie appears to have lost sight of the fact
that the remaining Articles of that Memorandum contain stipulations not less open to
objection, and calculated to atect even more disadvantageously the permanent interests
of the Dominion in the fisheries adjacent to its coasts.

There can be no objection on the part of Her Majesty's Government to the
appointment of a Mixed Commission, whose duty it would be to consider and report
upon the matters referred to in the threc first Articles of the draft Protocol com-
municated to the Earl of Clarendon by Mr. Adams in 1866.

Should a Commission instructed to deal -with these subjects be appointed at an
carly date, the result of its investigations miglit be reported to the Governments
affected without much loss of time. Pending the termination of the questions which
it would discuss, it would be indispensable that United States' fishing-vessels entering
Canadian bavs and harbours should govern themselves not only according to the terms
of the Convention of 1818, but by the Regulations to whicl they, in common with
other vessels, are subject w'hile within such Waters.

H1er Majesty's Government, however, have no doubt that every effort will be
made to enforce those Regulations in such a manner as to cause the smallest amount
of inconvenience to fishing-vessels entering Canadian ports under stress of weather,
or for any other legitimtate purpose.

But there is another course which Her Majesty's Government are inclined to
propose, and whicli, in their opinion, would afford a temporary solution of the
controversy equally creditable to both parties.

Her Majesty's Government have never been informed of the reasons which
induced the Government of the United States to denounce the Fishery Articles of
the Treaty of Washington. but they have understood that the adoption of that
course was in a great degree the result of a feeling of disappointment at the
Halifax Award, under which the United States were called upon to pay the sum of
1,100,0001., being the estimated value of the benefits which would accrue to them, in
excess of those which would be (lerived bv Canada and Ncwfoundland from the
operation of the Fishery Articles of the Treaty.

Her Majesty's Government and the Government of Canada, in proof of their
earnest desire to treat the question in a spirit of liberality and friendship, are now
willing to revert for the coming fishing season, and, if neeessary, for a further
term, to the condition of things existing under the Treaty of Washington, without
any suggestion of pecuniary indemnity.

This is a proposal which, I trust, will commend itself to your Government as
being based on that spirit of generosity and good-will which should animate two
great and kindred nations, whose common origin, language, and institutions constitute
as many bonds of amity and concord.

I have, &c.
(Signed) SALISBURY.



Inclosure 1 in No. 69.
Draft Protocol communicated by Mr. Adams to the Earl of Clrendon in 1866.

[See Inclosure 2 in No. 49 (Inclosure in Annex).]

Inclosure 2 in No. 69.
Ad interim Arrangement proposed by the

United Stdtes' Government.

ARTICLE I.

WHEREAS, in the Ist Article of the
Convention between the United States and
Great Britain, concluded and signed in
London on the 20th October, 1818, it was
agreed between the High Contracting
Parties l that the inhabitants of the said
United States shall have for ever, in com-
mon with the subjects of His Britannic
Majesty, the liberty to take fish of every
kind on that part of the southern coast of
Newfoundland which extends from Cape
Ray to the Rameau Islands, on the
western and northern coast of Newfound-
land, from the said Cape Ray to the
Quirpon Islands, on the shores of the
Magdalen Islands, and also on the coasts,
bays, harbours, and creeks, fromi Mount
Joly on the southern coast of Labrador, to
and through the Straits of Belleisle, and
thence northwardly indefinitely along the
coast, without prejudice, however, to any
of the exclusive rights of the Hudson's
Bay Company; and that the American
fishermen shall also have liberty for ever
to dry and cure fish in any of the un-
settled bays, harbours, and creeks of the
southern part of the coast of Newfound-
land, here above described, and of the
coast of Labrador; but so soon as the
same, or any portion thereof, shall be
settled, it shall not be lawful for the said
fishermen to dry or cure fish at such
portion so settled without previous agree-
ment for such purpose with the in-
habitants, proprietors, or possessors of
the ground ;" and'was declared that "the
United States hereby renounce for ever
any liberty heretofore enjoyed or claimed
by the inhabitants thereof to take, dry, or
cure fish on or within 3 marine miles of
any of the doasts, bays, creeks, or barbours
of His Britannie Majesty's dominions in
America not included within the above-
mentioned limits; provided, however, that
the American fishermen shall be admitted
to enter sucli bays or harbours for the
purpose of shelter, and of repairing
damages therein, of purchasing wood,
and obtaining water, and for no other
purpose whatever. But they shall be
under such restrictions as may be neces-
sary to prevent their taking, drying, or
curing fish therein, or in any other manner
whatever abusing the privileges hereby

(150]

Observations on Mr. Bayard's Memorandum.

THE most important departure in this
Article from the Protocol of 1866 is the
interpolation of the stipulation, " that the
bays and harbours from which American
vessels are in future to be excluded, save
for the purposes for which entrance into
bays and harbours is permitted by said
Article, are hereby agreed to be taken
to be such harbours as are- 10, or less
than 10, miles in width, and the distance
of 3 marine miles from such bays and
harbours shall be measured from a straight
line drawn across the bay or barbour in
the part nearest the entrance at the first
point where the width does not exceed
10 miles."

This provision would involve a sur-
render of fishing rights which have always
been regarded as the exclusive property of
Canada, and would malke common fishing-
grounds of territorial waters which, by the
law of nations, have been invariably
regarded both in Great Britain and the
United States as belonging to the adjacent
country. In the case, for instance, of the'
Baie des Chaleurs, a peculiarly *well-
marked and almost land-locked indentation
of the Canadian coast, the 10-mile line
would be drawn from points in the heart
of Canadian territory, and almost 70 miles
distance from the natural entrance or
mouth of the bay. This would be done in
spite of the fact that, both by Imllerial
legislation and by judicial interpretation,
this bay has been declared to form a part
of the territory of Canada. (See Jmperial
Statute 14 & 15 Vict., cap.' 63; and
"Mouat v. McPhee," 5 Sup. Court of
Canada Reports, p. 66.)

The Convention with France in 1839,
aud similar Conventions with other Euro-
peau Powers, form no precedents for the
adoption of a 10-mile limit. Those Con-
ventions were doubtless passed with a
view to the geographical peculiarities of
the coast to which they related. They
had for their object the definition of
boundary-lines which, owing to the con.
figuration of the coast, perhaps could not
readily be settled by reflèrence to the law
of nations, and involve other conditions
which are inapplicable to the territorial
waters of Canada.

This is shown by the fact that in the
O



Ad interim Arrangement proposed by the
United States' Gorernrment.

reserved to them ;" and whereas differences
have arisen in regard to the extent of the
above-mentioned renunciation, the Govern-
ment of the United States and Her
Majesty the Queen of Great Britain.
being.eqially desirous of avoiding further
misunderstanding-, agrec to appoint a
Mixed Commission for the following pur-
poses, namelv:-

1. To aeree upon and establish by a
series of lines the limits which shall
separate the exclusive from the common
right of fishing' on the coast and in the
adjacent waters of the British Nceth
Amercan Colonies, in conformity with
the Ist Article of the Convention of 1818,
except that the bays and harbours from
which American fishermen are in the
future to be excluded, save for the
purposes for which entrance into bays and
harbours is permuitted by said Article, are
hereby agreed to be taken to be such bays
and harbours as are 10 or less than 10 miles
in width, and the distance of 3 marine
miles from such havs and harbours shall
be measured from a straizht line drawn
across the hay or harbour, in the part
nearest the entrance, at the first point
where the width does not exceed 10 milks,
the said lines to be regularly numbered,
duly described, and also clearly marked
on Charts prepared in duplicate for the
purpose.

2. To agree unon and establish suc-h
Regulations as may bc necessary and
proper to secure to the fishermen of the
tinited States the privilege of entering
bays and harbours for the purpose of
shelter and of repairing damages therein,
of purchasing wood, and of obtaining water,
and to agrc upon and establish sucli
restrietions as may be necessary te prevent
the abuse of the privilege reserved hy said
Convention te the fishermen of the United
States.

3. To agree upon and recommend the
penalties te be adjudged, and such pro-
ceedings and jurisdiction as may he
necessary te secure a speedy trial and
Judgment, with as little expense as
possible, for the violators of rights and
the transgressors of the limits and restrie-
tions which may be hereby adopted:

Provided, however, that thé limits,
restrictions, and Regulations whieh may
be agreed upon by, the said Commission
shall not be final, nor have any effect,
until so jointly confirmed and declared by
the United States and Her Majesty the
Queen of Great Britain, either by Treaty
or by laws mutually acknowledged.

Observations on Mr. Bayard's Memorandum.

Frenclh Convention the whole of the
oyster-beds in Granville Bay, otherwise
called the Bay of Cancale, the entrance of
which exceeds 10 miles i vidth, were
regardel as Frencli, and the enjoyment of
them is reserved to the local fisherinen.

A reference to the action of the United
States' Government, and to the admission
made by their statesmen in regard to
bays on the American coasts. strengthens
this view; and the case of the English
ship "Grange" shows that the Govern-
ment of the United States in 1793 claimed
Delaware Bay as being within territorial
waters.

Mr. Bayard contends that the rule which
he asks to have set up was adopted by the
Umpire of the Commission appointed
under the Convention of 1853 in the case
of the United States' fishing-schooner
" Washington," that it was by him applied
to the Bay of Fundy, and that it is for
this reason. applicable to other Canadian
bays.

It is submitted, however, that as one of
the headlands of the Bay o£ Fundy is in
the territory of the United States any rules
of international law applicable to that bay
are not therefore equally applicable to
other bays the headlands of which are
both within the territory of the same
Power.

The second paragraph of the lst Article
does not incorporate the exact language of
the Convention of 1818. For instance,
the words, " and for no other purpose
whatever," should be inserted after the
mention of the purposes for which vessels
may enter Canadian waters, and after the
words, " as may be necessary to prevent,"
shouhl be iuserted, " their taking, drying,
or curing fish therein, or in any other
manner abusing the privileges reserved,"
&c.

To make the language conform correctly
to the Convention of 1818, several other
verbal alterations, which need not be
enumerated herc. would be necessary.



Ad interim Arrangement proposed by the
United States' Government.

ARTICLE Il.

Pending a definitive arrangement on
the subject, Her Britannic Majesty's
Government agree to instruct the proper
Colonial and other British officers to
abstain from seizing or molesting fishing-
vessels of the United States unless thcy
are found within 3 marine miles of any of
the coasts, bays, creeks, and harbours of
ler Britannic Majesty's dominions in
America, there fishing, or to have been
ilshing or preparing to fish within those
linits, not ineluded withiri the limits
within which, under the Treaty of 1818,
the fishermen of the United States
continue to retain a common right of
fishery witlh Her Britannic Majesty's
subjects.

ARTICLE III.

Fpr the purpose of executing Article I
of the Convention of 1818, the Govern-
ment of the United States and the
Government of Her Britannie Majesty
hereby agree to send each to the Gulf of
St. Lawrence a national vessel, and .also
one each to cruize during the fishing
season on the southern coasts of Nova
Scotia. Whe!never a fishing-vessel of the
United States shall be seized for violating
the provisions of the aforesaid Convention
by fishing or preparing to fish within
3 marine miles of any of the coasts, bays,
creeks, and harbours of Her Britannie
Majesty's dominions included withhi the
limits within which fishing is by the terms
of the said Convention renounced, such
vessel shall forthwitLh he reported to the
officer in command of one of the said
national vessels, who, in conjunction with
the officer in command of another of said
vessels of different nationality, shall hear
and examine into the facts of the case.
Should the said conmanding officers be
of opinion that the charge is not sustained,
the vessel shall be released. But if they
should be of opinion that the vessel should
be subjected to a judicial examination,
she shall forthwith be sent for trial before
the Vice-Admiralty Court at Halifax. If,
however, the said commanding officers
should differ in opinion, they shall name
some third person to act as Umpire
between them, and should they be unable

[150)

Observations on Mr. ayard's Memoräadum.

This Article vould suspend .the opera-
tion of the Statutes of Great Britain and
of Canada, and of the provinces now
constituting Canada, not only as to the
various offences connected with fishing,
but as to Customs, harbours, and shipping,
and would give to the fishing-vessels of
the United States privileges in Canadian
ports which are not enjoyed by vessels of
any other class, or of any other nation.
Such vessels would, for example, be free
from the duty of reporting at the Customs
on entering a Canadian harbour, and io
safeguard could be adopted to prevent
infraction of the Customs Laws by any
vessel asserting the character of a fishing-
vessel of the United States.

Instead of allowing to such vessels
merely the restricted privileges reserved
by the Convention of 181S, it would give
them greater privileges than are enjoyed
at the present time by any vessels in any
part of the world.

This Article wvould deprive the Courts
in Canada of their jurisdiction, and would
vest that jurisdiction in a Tribunal not
bound by legal principles, but clothed
with supreme authority to decide on most
important rights of the Canadian people.

It would submit such rights to the
adjudication of two naval officers, one of
them belonging to a foreign country, who,
if they should disagree and be unable to
choose an Umpire, must refer the final
decision of the great interests which.
might be at stake to some- person chosen
by lot.

If a vessel charged with infraction of
Canadian fishing riglits should be thought
worthy of being subjected to a " judicial
examination," she would be sent to the
Vice-Admiralty Court at Halifax, but
there would be no redress, no appeal, and
no reference to any Tribunal if the nqvál
officers should think proper to release her.

It should, however, be observed that
the limitation in the second sentence of
this Article of the violations of the Con-
vention which are to render a vessel liable
to seizure could not be accepted by Her
Majesty's Government.

For these reasons, the Article in the
form proposed is inadmissible,. but Her
Majesty's Government are not indisposed
to agree to the principle of a joint inquiry
by the naval offieers of the two.countries
in the first instance, the vessel.to.be sent

02
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Ad interim Arrangement proposed by ne
United States' Government.

to agree upon the naie of such third
person, they shall each name a person,
and it shall be deteimined by lot which
of the two persons so named shall be the
Umpire.

ARTICLE IV.
The fishing-vessels of the United States

shall have in the established ports of entry
of Her Britannic Majesty's dominions in
America the same commercial privileges
as other vessels of the United States,
including the purchase of bait and other
supplies; and such privileges shall be
exercised subject to the saie Rules and
Regulations and payment of the same
port charges as are prescribed for other
vessels of the United States.

ARTICLE V.

The Government of Her Britannie
Majesty agree to release all United States'
fishing-vessels now under seizure for
failing to report at custom-houses when
seeking shelter, repairs, or supplies, and
to refund all fines exacted for such failure
to report. And the High Contracting
Parties agree to appoint a Joint Commis-
sion to ascertain the amount of damage
caused to American fishermen during the
year 1886 by seizure and detention in
violation of the Treaty of 1818, said
Commission to make awards therefor to
the parties injured.

ARTICLE VI.
The Government of the United States

and the Government of Her Britannie
Majesty agree to give concurrent notifica-
tion and warning of Canadian Customs
Regulations, and the United States agrees
to admonish its fishermen to comply with
them and co-operate in securing their.
enforcement.

Observations on 1r. Bayard's Memorandum.

for trial at Halifax if the naval officers do
not agree that she should be released.

They fear, Lowever, that there would be
serious practical difficulties in giving effect
to this arrangement, owing to the great
length of coast, and the delays, which
must in consequence be frequent, in secur-
ing the presence at the saie time and
place of the naval officers of both Powers.

This Article is also open to grave objec-
tion. It proposes to give the United
States' fishing-vessels the saie commer-
cial privileges as those to which other
vessels of the United States are entitled,
althougli such privileges are expressly
renounced by the Convention of 1818 on
behalf of fishing-vessels, which were there-
after to be denied the right of access to
Canadian waters for any purpose whatever,
except those of shelter, repairs, and the
purchase of wood and water. It has
frequently been pointed out that an
attempt was made, during the negotia-
tions which preceded the Convention of
1818, to obtain for the fishermen of the
United States the right of obtaining bait
in Canadian waters, and that this attempt
was successfully resisted. In spite of this
fact, it is proposed, under this Article, to
declare that the Convention of 1818 gave
that privilege, as well as the privilege of
purchasing other supplies in the harbours
of the Dominion.

By this Article it is proposed to give
retrospective effect to the unjustified in-
terpretation sougit to be placed on the
Convention by the last preceding Article.

It is assumed, without discussion, that
all United States' fishing-vessels which
have been seized since the expiration of
the Treaty of Washington have been
illegally seized, leaving, as the only
question still open for consideration, the
amount of the damages for which the
Canadian authorities are liable.

Such a proposal appears to Her Majesty's
Government quite inadmissible.

This Article calls for no remark.



No. 70.

Foreign Office to Colonial Office.

Sir, Foreign Ofice, March 29, 1S87.
IN reply to your letter of the 18th instant, suggesting that, if there is any doubt

wlhether Article XXIX of the Treaty of Washington is now in force or not, it might be
advisable to consuit the Law Officers of the Crown, I an directed by the Marquis of
Salisbury to request you to refer Sir Henry Holland to my letter of the l9th instant, and
to state that his Lordship does not think there is at present any necessity for a reference
to the Law Officers on this point ; but that it might be desirable to obtain the opinion of
the Canadian Governrment as to whether that Article is afiected by any recent American
legislation.

I an, &c.
(Signed) JULIAN PAUNCEFOTE.

No. 71.

Sir L. West to the Marquis of Salisbury.-(Received March 31.)

My Lord, Washington, March 20, 1887.
I HAVE the honour to inclose to your Lordship herewith copies of a Treasury

Circular calling the attention of officers of Customs and others to the provisions of the
recent Acts of Congress relating to the importing and landing of rnackerel caught during
the spawning season, and authorizing the President to protect the rights of American
fishing-vessels.

I have, &c.
(Signed) L. S. SACKVILLE WEST.

Inclosure in No. 71.

Circular.

THE FISHERIES.

Treasury Department, Bureau of Navigation,
To Collectors of Customs and others, Washington, D.C., March 16, 1867.

THE attention of officers of Customs and others is invited to the provisions of the
recent Acts of Congress printed below, one relating "to the importing and landing of
mackerel caught during the spawning season," and the other authorizing the " President
of the United States to protect the rights of American fishing-vessels, American fishermen,
American trading and other vessels, in certain cases," &c.

(Signed) C. B. MORTON, Commissioner.
Approved

(Signed) C. S. FAIRcHILD, Acting Secretary.

An Act relating to the Importing and Landing of Mackerel caught during the
Spawning Season.

Be it enacted by the Senate and House of Representatives of the United States of
America in Congress assembled, that for the period of five years from and after the
lst day of March, 1888, no mackerel, other than what is known as Spanish rnackerel,
caught between the lst day of March and the 1 st day of June, inclusive, of each year, shall
be imported into the United States or landed upon its shores; provided, however, that
nothing in this Act shall be held to apply to mackerel caught with hook and line from
boate, and landed in said boats, or in traps and weirs connected with the shore.

Sec. 2. That section 43,021 of the Revised Statutes is amended for the period of five
years aforesaid, so as to read before the last sentence as follows: " This licence does not
grant the right to fish for mackerel, other than for what is known as Spanish mackerel,
between the 1it day of March and the lst day of June, inclusive, of this year." Or in lie'%
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of the foregoing there shall be inserted so much of said period of time as mav remain
unexpired inder this Act.

Sec. 3. That the penalty for the violation or attempted violation of this Act shall be
forfeiture of licence on the part of the vessel engaged in said violation, if a vessel of this
country, and the forfeiture to the United States, according to law, of the mackerel imported
or landed, or sought to be imported or landed.

Sec. 4. That all Laws in conflict with this Law are hereby repealed.
Approved, 28th February, 1887.

An Act to authorize the President of the United States to protect and defend the Rights of
Anerican Fishing Vessels, Anerican Fishermen, American Trading and other Vessels,
in certain cases, and for other pur poses.

Be it enacted by the Senate and House of Representatives of the Uuited States o
America in Congress assenibled, that wlhenever the President of' the United States shall be
satisfied that American fishing-vessels or American lishermen, visiting, or being in the
in the waters or at any ports or places of the British dominions of North America, are
or then lately have been denied or abridged in the enjoyment of any rights secured to
thern by Treaty or Law, or are or then lately have [been] unjustly vexed or harassed in
the enjovment of such rights, or sulbjected to unreasonable restrictions, Regulations, ori
requirements in respect of such rights; or otherwise unjustly vexed or harassed in said
-waters, ports, or places; or whenever the President of the United States shall be satisfied
that any such fishing-vessels or fishermen, baving a permit under the Laws of the United
States to touch and trade at any port or ports, place or places, in the British dominions-
of North Amnerica. are or then lately have been denied the privilege of entering such port
or ports, place or places, in the same manner and under the saine Regulations as may
exist thercin applicable to trading-vessels of the most-favoured nation, or shall be unjustly
vexed or harassed in respect thereof, or otherwise be unjustly vexed or harassed therein,
or shall bo prevented fron purchasing such supplies as may there be law'fully sold to
trading-vessels of the niost favoured nation ; or whenever the President of the United
States shall be satisfied that any other vessels of the United States, their masters or crews,
so arriving at or being in such British waters or ports or places of the British dominions of
North America, are or then latcly have been denied any of the privileges therein acorded
to the vessels, their masters or crews, of the most favoured nation, or unjustlv vexed or
harassed in respect of the saie, or unjustly vexed or harassed therein by the authorities
thereof, then, and in either or all of such cases, it shall bc lawful, and it shall be the duty of
the President of the United States, in his discrotion, by Proclamation to that effect, to
deny vessels, their masters and crews, of the British dominions of North America, any
entrance into the waters, ports, or places of or within the United States (with such
exceptions in regard to vessels in distress, stress of veather, or ueeding supplies as to the
President shall seem proper), whether such vessels shall have corne directiv Iroin said
dominions on such destined voyage or by way of sone port or place in such destined
voyage elsewhere ; and also to deny entry into any port or place of the United States of
fresh fish or salt fish or any other product of said dominions, or other goods coming fron
said dominions to the United States. Th'le President may, in his discretion, apply such
Proclamation to any part or to all of the foregoing-named subjects, and nay revoke,
qualify, limit, and renew such Proclamation fron time to time as lie may deen necessary
to the full and just execution of the purposes of this Act. Every violation of any such
Proclamation, or any part thereof, is hereby declared illegal, and all vessels and goods so
coming or being within the waters, ports, or places of the United States contrary to such
Proclamation shall be forfeited to the United States ; and such forfeiture shall be enforced
and proceeded upon in the saie manner and with the same effect as in the case of vessels
or goods whose importation or coming to or being in the waters or ports of the United
States contrary to law nay now be enforced and proceeded upon. Every person who shall
violate any of the provisions of this Act, or such Proclamation of the President made i,
pursuance hereof, shahl Lae deemed guiltv of' a misdemeanour, and, on conviction thereof,
shall be punished by a fine not exceeding 1,000 dollars, or by inprisonment for a term dot
exceeding two years, or by both said punishnients,'in the discretion 'oftle Court.

Approved, 3rd March, 1887.


