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Dessureault McCutcheon Vien
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ORDER OF REFERENCE

Extract from the Minutes of the Proceedings of the Senate, Tuesday, March
1st, 1966:

“Pursuant to the Order of the Day, the Senate resumed the debate on the
motion of the Honourable Senator Macdonald, P.C., seconded by the Honourable
Senator Bourget, for the second reading of the B111 S-9, intituled: “An Act to
revise and consolidate the Interpretation Act and Amendments thereto, and to

effect certain consequential amendments to the Canada Evidence Act and the
Bills of Exchange Act”.

After debate, and—

The question being put on the motion, it was—
Resolved in the affirmative.

The Bill was then read the second time.

The Honourable Senator Macdonald, P.C., moved, seconded by the

Honourable Senator Bourget, P.C., that the Bill be referred to the Standing
Committee on Banking and Commerce

After debate, and—
The question being put on the motion, it was—
Resolved in the affirmative.”
J. F MacNEILL,
Clerk of the Senate.
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MINUTES OF PROCEEDINGS

WEDNESDAY, March 2nd, 1966.

Pursuant to adjournment and notice the Standing Committee on Banking
and Commerce met this day at 9.30 a.m.

Present: The Honourable Senators Hayden (Chairman), Blois, Burchill,
Cook, Croll, Fergusson, Flynn, Gershaw, Haig, Irvine, Isnor, Kinley, Macdonald

(Brantford), Pearson, Pouliot, Reid, Roebuck, Taylor, Thorvaldson and Yuzyk.
(20).

On Motion of the Honourable Senator Croll it was RESOLVED to report
recommending that authority be granted for the printing of 800 copies in

English and 300 copies in French of the proceedings of the Committee on Bill
S-9.

Bill S-9, “An Act to revise the Interpretation Act and Amendments thereto,
and to effect certain consequential amendments to the Canada Evidence Act and

the Bills of Exchange Act” was explained to the Committee by the following
witness:

Justice Department:

D. S. Thorson, Assistant Deputy Minister, Legislation Section.

On Motion of the Honourable Senator Roebuck it was RESOLVED that a
sub-committee be constituted by the Chairman with the original number of
seven (7), with power in the Chairman to add, to study the Bill and report back

to this Committee with all due speed.
At 10.25 am. the Committee adjourned to the call of the Chairman.
Attest:

¢

Frank A. Jackson,
Clerk of the Committee.
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THE SENATE

THE STANDING COMMITTEE ON BANKING AND COMMERCE

EVIDENCE

OTTAWA, Wednesday, March 2, 1966.

The Standing Committee on Banking and Commerce, to which was referred
Bill S-9, to receive and consolidate the Interpretation Act and amendments
thereto, and to effect certain consequential amendments to the Canada Evidence
Act and the Bills of Exchange Act, met this day at 9.30 a.m. to give considera-
tion to the bill.

Senator Salter A. Hayden in the Chair.

The CHAIRMAN: I call the meeting to order. We have before us Bill S-9, and
I think this is an important piece of legislation that should be reported.

The committee agreed that a verbatim report be made of the
committee’s proceedings on the bill.

The committee agreed to report recommending authority be granted
for the printing of 800 copies in English and 300 copies in French of the
committee’s proceedings on the bill.

The CHAIRMAN: We have here this morning Mr. D. S. Thorson from the
Department of Justice, and I thought that he might in a general way tell us how
this thing grew into Bill S-9, and not make an itemized explanation of the
various sections, because later the committee might desire to have the initial
work on it done by a smaller and subcommittee, so I thought we might hear Mr.
Thorson first and then decide how we are going to deal with it from there on.

Senator PouLIOT: Mr. Chairman, before Mr. Thorson starts, I would like to
know if the Commission for the Revision of Statutes has been appointed, and if
it has started its work.

Mr. D. S. Thorson, Assistant Deputy Minister, Depariment of Justice: Yes.
sir, I can answer that. They have been appointed and they have commenced
their work. In fact, the work has progressed to a fairly advanced stage.

Senator ROEBUCK: How long have they been working?

Senator POULIOT: When were they appointed?

Mr. THORSON: I believe, about a year ago. My memory is not too strong on
this point, senator, but I think it was about a year ago. We have now
appointed the staff for the work of the commission, and the staff is proceeding
With the initial stage of the statute revision, which is to have all the statutes in
a pasted-up form that includes all the amendments over the last 14 years.

Senator Pourior: I regret to disagree with you, but they could not have

€en appointed a year ago because the bill stood for a year on the Order Paper
before having second reading. However, who are the commissioners, and where
are they from? Can you say that from memory?

Mr. THORsON: I will try. There is the Minister of Justice, who is an ex
oﬁmo member of the commission; the Deputy Minister of Justice, Mr. E. A.
Driedger; the Associate Deputy Minister of Justice, Mr. Rodrigue Bédard;
myself; Mr. Jean Miquelon, the Deputy Registrar General; and Mr. James W.
Ryan of the Department of Justice, one of our senior advisory counsel.

7



8 STANDING COMMITTEE

Senator PourIoT: It is departmental work, being done entirely within the
department?

Mr. THORSON: Yes, very definitely so. It is being done within the depart-
ment, in the manner I have indicated.

Senator PouLIoT: There are no outsiders on the commission?
Mr. THORSON: No, that is right, sir.

I am sorry, but I am really not quite sure of the date of the appointments.
The staff appointments were made last fall.

Senator MacpoNALD (Brantford): Yes; there are none less than a year.
Mr. THORSON: Yes, perhaps so.

I am sorry, Mr. Chairman, that I have not prepared anything in the way of
a general statement on the Interpretation Act.

The CHATRMAN: All I was going to say to preface as a statement was that
we had a word that for some time was in general use, called “escalation”. There
is a new one now, which I will use, in reference to what Mr. Thorson might say.
He might point out the guidelines he followed.

Senator KINLEY: Is this bill a production of that commission?

Mr. THORsSON: No, sir. This is a bill prepared within the Department of
Justice. We have been working on this bill over a number of years. You may
recall that it was first introduced in 1962 in the Senate, and never proceeded
through the House of Commons. It was again introduced in May or June of last
summer, but again its progress through Parliament was interrupted through
dissolution.

The Interpretation Act, as I believe Senator Macdonald pointed out in his
remarks on the introduction of this measure last summer, was the very first
statute enacted by the Parliament of Canada in 1867. It appears as Chapter 1 of
the Statutes of Canada of 1867, which as Senator Macdonald noted was an
indication of the importance that the Parliament of the day attached to a
measure of this kind. It has not really been revised since that time.

While it is true that over the course of the years and throughout successive
statute revisions, amendments have been made to the act and have been
incorporated in a consolidated form, it is none the less true that this is the first
general restatement of the act since 1867.

As might be expected in an age when the statute law is becoming
increasingly important and is intruding—that is not the best word, but I will use
it—into all of our lives to a much greater extent than in earlier years, the
importance of a statute such as this, I think, has increased.

Over the years we have discovered shortcomings in the act. Some of these
have been resolved by a general acceptance on the part of the courts of what a
particular expression used in a statute means. In some cases the shortcomings,
the omissions in the act, have been remedied by judicial interpretation.
Certainly over the years we in the Department of Justice have been aware that
the act does not deal adequately with a number of matters. As a result, Mr.
Driedger, the now Deputy Minister of Justice, decided some years ago to try to
restate the Interpretation Act, incorporating into the act the provisions that
should be included having regard to past judicial interpretations, and problems
that have arisen in regard to the interpretation and the drafting of statutes over
the years. He began this process about 1955, and we have been proceeding with
it ever since.

Each year we add a little more to the bill. Some of us in the department

think that now is a very good time to stop this process and see if we can get
the bill enacted, otherwise it will develop to an appalling length.
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I know I have sometimes been accused by my colleagues in the department
of trying to get so much into the Interpretation Act that we will be able to
write statutes by code numbers in the future. However, I do not think this is
really very likely.

The CHAIRMAN: You mean, for instance, No. 0077
Mr. THORSON: Yes.

Senator Pourior: Will you permit a question, Mr. Chairman? I wonder if

:)his bill is complete and if it contains the definitions of the terms in the statute
ook?

Mr. THORSON: Oh, indeed not, sir. Almost every statute, as you know,
requires its own Interpretation section.

I should explain at the outset that this is a statute that is intended to be
applicable to the interpretation of the statutes generally. That is to say, we do
not attempt to define all the terms that might appear in particular statutes. We
are only interested, in this statute, in providing general rules and in providing
fieﬁnitions of terms that appear frequently in the statutes, where it would be
Inconvenient and, indeed, ridiculous, perhaps, to attempt to define the same
terms over and over again. The statutes almost always have, and I would expect
always will continue to have, their own definition sections which give meaning
O expressions used in them. This bill is concerned with the construction of
Statutes generally.

Senator Pourior: Let us take the human rights bill, for instance; there is
No definition of liberty in it.

Mr. TrORSON: No.

Senator Pourior: Why do you not put a definition of liberty in the
Nterpretation Act, since there is none in the other act?

& Mr. THorson: I would suspect that it is beyond the ingenuity of any
raftsman to define freedom or liberty.

y Senator PouLioT: There are many omissions in this act, as there are in all
Interpretation acts on the statute books, and you will agree with that?

Mr. THORSON: Indeed I do, sir, very readily.

Senator PouLioT: The department has been looking at this bill for years. I
Wonder why it is not complete.

£ Mr. ']:‘HORSON: Senator, I doubt that an Interpretation Act could ever be
iomplete in the sense you are suggesting. This is not a dictionary. Perhaps that
$ Where I should start. We are not intending to define all the terms employed
ig;neral.ly or in particular cases in the Statutes of Canada. That would be an
ancII)OISSIble task. It would take literally hundreds of pages even to attempt it;
wialis Suggest that such an attempt would be foolhardy. For instance, you have
N loned some terms tha'_c I would think are obviously incapable of definition.
thaty must bear the meaning that a reasonable man would give to them, and
Meaning may very well vary over the years.
that V;’e are at'tempting to take some of the more commonly employed terms
o, I‘et used in the statute law over and over again; and in order to avoid
P € to define the term in each and every statute where the expression is
" » We fall back on the device of an Interpretation Act which provides a
nition.
termlz‘e}tolil'sd tak”e a def'inition a’g ?andom. In this act we define, for instance, the
particuls lday.” That is a definition of general application. You may well have a
chiie isI‘J;Itatu’ce—one that occurs to me is the Bills of Exchange Act, another I
o he Labour Stanfiards Code—where the same word will also be defined
barticular act, but given a special meaning in the context of that act—
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Senator PourioT: My understanding is that when any word has several
meanings and it is used in a piece of legislation, the purpose of the Interpre-
tation Act is to tell what is the meaning of that word in that very statute. Am I
right? .

The CHAIRMAN: Unless in that particular statute there is a special defini-
tion.

Senator PouLioT: The same word cannot have two meanings in the same
statute, only one, and the purpose of the Interpretation Act is to say what the
meaning of it is. Do you agree with that?

Mr. THORSON: I do not think I would agree as far as the Interpretation Act
is concerned. You may well have a word that is capable of a number of
meanings used in a particular statute, but in that particular statute you may
find there is a special definition section applicable only to that enactment.

Senator PourLioT: When there is a difference in the use in the interpretation
of the same word in two statutes, in the Interpretation Act and in the other
special interpretation in the particular act, which one does prevail?

Mr. THORSON: In that case the special act would always govern.
Senator PouL1oT: Are you sure of that?
Mr. THORSON: Yes.

Senator PouLioT: What is the use of having a general interpretation act if
it is the interpretation in the special act which prevails?

Mr. THORSON: To give meaning to terms that are used without definition in
the statute law generally. Many terms are used without definition. Such terms
as “holiday,” and “commonwealth country.” What do we mean by those terms?
What do we mean by the term “Governor in Council”’? Where is that term
defined? We use it over and over again in the statute law, as you know. Now,
what meaning is to be given to it, since we do not define it in the particular
acts. Similarly, we do not set out all of the various rules of construction and
interpretation of statutes that have been laid down by Parliament in the past, or
laid down by the courts in the past, in each and every statute that Parliament
enacts. These are dealt with in an interpretation act and they are intended only
to apply where the context of the particular act does not otherwise require.

Senator PouLroT: You mean in the particular act, in the special interpreta-
tion—you mean the meaning of the word according to the interpretation section
of the particular act?

Mr. THORsON: Yes, that would govern. Where a word is defined in a
particular enactment that definition would apply and would govern. In the
event of any conflict between that definition and the Interpretation Act, the
particular definition would govern in each case.

Senator PouLioT: I have a last question to ask you on this point. It is that
when the word is not defined, an expression which is not defined or interpreted
in the general act that we have now before us, nor in the particular act, which
deals with a special matter, then the only thing to do is to have recourse to the
dictionary?

Mr. THORSON: Absolutely.

Senator Pouriot: To Webster?

Mr. THORSON: Absolutely, in the first instance. It may be that there are
some exceptions to the rule. For instance, technical words may well be given a
special meaning that is not necessarily a dictionary meaning, but there is no
doubt about it that otherwise you fall back on the ordinary rule of construction,
which says that words in an enactment are to be given their ordinary dictionary
meaning in the absence of a special provision.
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Senator PouLioT: As you know very well, there are thousands of special
words which have several meanings and different meanings, and so the purpose
of the interpretation section in the particular act is to tell the reader what is the
meaning of the word in that act?

Mr. THORSON: That is so, sir.

Senator PourLIoT: And there can be only one meaning for the same word in
that act, and then with regard to these other words which are not included in
the interpretation section, we have recourse to the dictionary?

Mr. THORSON: Yes.
Senator PouLioT: Then what is the use of the Interpretation Act?

Mr. THoORSON: Again, to deal with terms that are not defined in the
Particular enactment where there may be some doubt as to the meaning of the
terms. When we get to particular definitions, I can perhaps illustrate that. Take
the term “Governor in Council”’—it is used in virtually every statute. That has
flo.t a dictionary meaning, you cannot find the expression in the dictionary, yet
1t is obviously not the sort of expression that should or would be defined in each
and every statute where it is used. This is to provide that kind of general
definition. The Interpretation Act is really a specialized dictionary, provided
Specially for the purposes of the interpretation and construction of the statutes
of Canada.

Senator PourioT: You will agree that in the Bill of Rights there are many
Words like “liberty” and ‘“freedom”, to define which it seems impossible?

Mr. THorson: I do, indeed.

Senator PourioT: Now they have all those words and nobody knows what
€y mean. Do you not think that it would have been proper to define those
Words “freedom” and “liberty” and have them in the interpretation book?

Mr. TuorsoN: I do not know whether we are getting really beyond the
SCope of this act. I do feel that some terms are difficult if not impossible to
Teduce to g brief, concise statement of meaning. I can think of many such
€Xpressions. You mentioned the Bill of Rights a moment ago. In that act there is
an expression “due process of law”. I believe that is so—is it not, Senator
.horvaldson——- the provision whereby a person is not to be deprived of his life or

erty except by “due process of law.”

Senator THORVALDSON: Yes.

Mr. THORsON: That very short expression, four words, “due process of law”
ne that has engaged the attention of the courts—most particularly in the
mted States where it appears as part of the Constitution—for almost 200
ye‘{rS. If you look to Corpus Juris, the great work of jurisprudence in the
nlte_d States, you will see that literally hundreds of pages are devoted to the
Meaning of that expression. That is why I say there are some words and some

©Xpressions which are incapable of definition in any interpretation act. It just
€ould not be done.

Senator Pourtor: There is where the Department of Justice can render a
;‘;’I‘ea:c‘ public service to the Canadian people, by defining such words as “liberty”
nd “freedom” and “human rights,” which everybody uses and nobody knows.
2 Tlr_le (}HAIRMAN: Except that on some of this you might be putting a word in
o IStra}'ﬁ jacket. Fpr example, is not “freedom’” something that possibly is
arging and possibly getting smaller, dependent on a lot of considerations?

o Senator Pourror: This is a guide line to interpretation of the statute book
there should not be conflict in that. There should be a clear definition.
The CrAamrMAN: I do not think it is a guide line for all the statutes of

ada, because many of the statutes of Canada write their own definitions.

iSo

Can;
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Senator PourioT: It should be made to have an understanding and a
meaning, and what the law maker has in his mind when he adopts such a
definition. Thank you, Mr. Thorson.

Senator BURCHILL: I should like to ask Mr. Thorson, in his experience, as a
lawyer, is the Interpretation Act referred to or made use of much in that
profession?

Mr. THORSON: Yes. Less, I would say, in the sense you may be thinking of
then in the following sense. The Interpretation Act is employed constantly in
the formation of law, so much so that it has come to be taken for granted,
generally by the legal profession and by the courts, that when you use certain
-expressions, when you include in a statute a particular provision, that expres-
sion has a particular defined meaning. Therefore, I think it is fair to say that
even if the Interpretation Act is not very often referred to in pleadings in court
actions, nonetheless the judges, because of their training in the law, and
lawyers, also for the same reason, regularly construe the law in accordance with
the commonly understood rules set out in the Interpretation Act.

Senator RoEBUCK: You do not have to plead it, because it is a principle of
law that it is notice, to be recognized by the court.

Mr. THORSON: Yes. For example, take the rule that says where a person is
appointed to a public office, the appointment is construed to be an appointment
during pleasure, unless some other tenure of office is stipulated—that is taken for
granted, generally. It does not have to be stated each time.

The CHAIRMAN: Are there any other general questions?

Senator ROEBUCK: I would like to know how many of the definitions in the
former act are omitted in the present act. I do not mean the exact number, but
have you omitted definitions in the revision?

Mr. THORSON: I believe we have omitted some, but I would like to look and
make a detailed comparison before giving you the answer. Where we have
omitted definitions and provisions that are now in the existing Interpretation
Act, it is because we have thought that we have covered the same point in
another way, perhaps in this bill. We have taken many of the existing
provisions of the Interpretation Act and restated them. While they do not
appear in exactly the same form, they are there in substance.

Senator ROEBUCK: So that you actually change the statutes? The statutes
were drawn in accordance with the old definition: you have put a new meaning
on it?

Mr. THORSON: We think not. We have been very careful to avoid that result.
I would agree it would be quite appalling if by a subsequent interpretation act,
in the year 1966, we were to change the meaning intended to be given to
expressions by Parliament 30, 40 or even 80 years ago. That would be appalling.

Senator ROEBUCK: That was one thing that appalled us when we saw the
act, the possibility of your changing the meaning.

Mr. THORSON: We do not think we have done that. We have added new
definitions where they were thought to be useful, but where there were existing

definitions which depended upon the Interpretation Act I do not believe we
have changed them.

Senator ROEBUCK: Have you not rewritten some of these clauses?

Mr. THORSON: We have certainly restated some of the rules of interpreta-
tion, but I do not think we have changed, in the sense that you mean,
definitions on which Parliament must be presumed to have previously relied.

Senator RoEBUCK: Would it be possible for you to tell us the acts in which
any particular rule or interpretation, either present or past, has been applied?
Have you gone that far?
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Mr. THORSON: Sir, I do not think that would be possible, really. You would
have to take each and every statute of Canada and analyze it as to whether or
not a particular provision could possibly be said to apply, or might apply, or did
apply.

Senator RoEBUCK: So, if there is any definition, or redrawn definition, in
which there is a doubt as to whether you have changed the meaning you would
not be able to tell us the statutes which would be affected?

Mr. THORsON: No, but I do not think there are any cases where we have
changed the meaning—

; Senator RoEBUCK: But there may be some cases in which we may find there
1s some doubt when we get down to business. I just wanted to know.

The CHAIRMAN: Do you mean that the new language may introduce
variations?

. Senator ROEBUCK: Yes, and I am asking only whether you have that
Information, because we are not going into it now. Did you, in your work of
Tedrafting, go so far as to read the statutes to see which ones would be affected,
if this does make a change?

Mr. THORSON: No, sir, we did not do that, but in drafting these new
definitions, and in any case where we were restating a rule which had
Previously been in the Interpretation Act in another form, we were very much
aware—or, at least, we tried to be aware—of the statutes in which this might
Create a difficulty, and where there was a difficulty the decision was to avoid
any restatement for precisely the reason you mentioned.

The CHAIRMAN: Senator Isnor?

: Senator IsNOR: I might mention that I am not a lawyer, but before we get
Into the bill proper may I enquire from Mr. Thorson as to whether he received
2 copy of the brief presented by Mr. G. F. Maclaren?

Mr. THORSON: Yes, sir, I did.

] Senator IsNor: Would you care to comment in regard to the last paragraph
In the second memorandum, which concerns explanatory statements?

Mr. THORSON: Would that be the last paragraph on the last page?
Senator IsNOR: Yes, the last paragraph on page 4, Mr. Thorson.
Senator RoEBUCK: He sent us two briefs.

Senator ISNOR: Yes, I am referring to Memorandum No. 2.
Senator ROEBUCK: That is the one that applied in 1965.

] _Mr. THORSON: The point that Mr. Maclaren is making there, as I understand
1t,' 1s that explanatory matter included in bills, and statements made by a
Minister in exposition or explanation of a statute in Parliament, should be
admissible in evidence towards the construction of that statute. There are, of
Course, jurisdictions where this is the rule. It is not the rule in Canada. This is a
mgtter of the law of evidence, and this act does not attempt to amend the law of
evidence. That is not its function.

Again, if we were to include such a provision we would be changing the
subst.ance of the law by a means which I think would be quite objectionable—
that is, in the guise of an interpretation act.

Senator IsNOR: Why do you print an explanation in nearly all of your bills?
ost any bill has an explanation of the particular clause to which it refers.

e Mr. TI:iORSON: That is done solely for the purpose of facilitating an
erstanding of its clauses by members of the House of Commons and

members of the S i i i i
reading the bill enate. It is designed merely as an aid to the person who is
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The CHAIRMAN: I would think the explanatory notes are intended to
indicate what the legislation is attempting to get at, but as I have said many
times in dealing with bills there is no guarantee until the courts interpret the
statute that the statute has accomplished the purpose that appears in the
explanation.

Mr. THORSON: Indeed, if I might add to that, Mr. Chairman, the draftsman
may well have one view of what he thinks he is saying, but what he thinks he is
saying and what the act says he is saying may well be two different things.

The CHAIRMAN: The proof of that is that we have amendments coming in
every year to bills which were thought to achieve a certain purpose, and the
explanation in the amending bill is usually to the effect that there was a
loophole, or that the original act went too far, or did not go far enough.

Senator THORVALDSON: There may be an amendment later on which goes
completely contrary to the intention expressed by the minister when he
introduced the legislation.

The CHAIRMAN: That is right.

Senator THORVALDSON: Also it seems to me from a practical point of view
that the suggestion of Mr. Maclaren would make the task of the lawyer hopeless
in every case. If, for instance, the date of the statute was 1875, then every
lawyer everywhere would have to obtain Hansard of that year and read
through hundreds of pages, perhaps, in order to find out what the minister said
about it. All sorts of things suggest to me that it would be entirely impractical.

The CHAIRMAN: I remember years ago when we were considering the right
to manufacture margarine in Canada we had to look at the statute which
prohibited the importation, manufacture and sale of margarine. The recital in
that statute said that margarine was a deleterious article of food because it was
made from dead horses and dead animals. When we were before the Privy
Council the Department of Justice attempted to argue—and this was in 1951 or
1952—that the court was still bound by that recital in the statute of 1885. Of
course, they did not pay any attention to that argument. My point is: What is
the value of a recital?

Senator FERGUSSON: May I ask Mr. Thorson a question? He said there are
some countries in which the consideration of a minister’s statement is permitted.
Can he tell us what countries they are?

Mr. THORSON: It is risky to do that from memory, but I believe there are
some jurisdictions in the United States where this kind of evidence is admissi-
ble towards resolving any possible ambiguity in meaning.

The CHAIRMAN: Do you mean some of the States?

Mr. THORSON: Yes.

Senator THORVALDSON: What are you referring to? Recitals?

Mr. THOrSON: No, statements which have been given and background
material in what we would call royal commission reports. For example, the
proceedings and recommendations of a commission of inquiry—the kind of
thing that we in Canada would call a royal commission report—can be used
in some jurisdictions in the United States as evidence for the purpose of
determining what the defect or mischief in the law was that Congress or
the state legislature was purporting to rectify.

This is really the rule in Hayden’s case taken a little further than in
Canada.

Senator FLYNN: Are you sure we cannot do it in Canada?

Mr. THORSON: In certain circumstances, sir, evidence before royal commis-
sions and the reports of royal commissions can be adduced, but they are rather
rare circumstances. It happens really only in the area of the so-called mischief
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rule, which is a technical rule of construction of statutes known as the rule in
Hayden’s case. It is in this area that sometimes that sort of evidence hgs bc_aen
ruled admissible. The circumstances generally are those where the legislation

may recite the state of the ill that existed, and that the legislation is designed to
rectify.

Senator FLynwn: I understood that where you have an act which is based on
some recent decision of the courts, or some events that have taken place, an_d
somebody has published a comment about the legislation, then that comment is
very often taken into consideration by the courts in interpreting the statute.

Mr. THORSON: There is one example of fairly recent memory that occurs to
me, namely, the Maritime Transportation Unions Trustees legislation. Ir.1 that
act you may recall there was a recital dealing with the state of affairs in the
maritime transportation unions. With respect to that act I am reasonably
satisfied that the courts would look behind it to find out what it was that

Parliament was getting at, should any question have arisen concerning its
constitutionality.

Senator FLYNN: Facts are taken into consideration, but not the comments
made in the legislature.

Mr. THORSON: Yes; not the opinions themselves and not any statement that
may have been made by a minister.

Senator KINLEY: Mr. Chairman, in the course of business I have discovered
how important it is to read the interpretation section of an act before you read
anything else. The interpretation section is quite vital to the statute. I think Mr.
Thorson made the statement that it is always the interpretaion section of an act
that applies as against this general Interpretation Act. Is that true?

Mr. THORSON: That would be so wherever there was any contradiction
between the two.

Senator KINLEY: I recall consulting my solicitor in respect to the registering
of a mechanic’s lien on a ship. He called me back and said: “You cannot do that
because it can only refer to land. I have been looking at it, and I have consulted
other counsel and they say it is only in respect of land.” I said, “Why don’t you
read the Interpretation clause”, and he read it and he found that land meant
ships and land meant anything, and we were all astray until one read the
description of land in that act. The interpretation is so important.

The CHAIRMAN: Any further questions?

Senator ROEBUCK: There is one question. Have you left out any of the old
act? What if anything is actually omitted from the new act?

Mr. THORSON: I don’t think any provision that I might call substantive has
been left out. I would not want to assert that we have incorporated literally
everything from the old act because we have not done that. We have taken
Some of the former provisions and restated them and rearranged them in the
act generally in a manner which we hope will make it more readable.

Senator ROEBUCK: Mr. Chairman, you will remember that when this came
tefore us originally there was a suggestion made that we would not endeavour

O exXamine this in minute detail in the general committee, but rather that a
Elggller committee would be appointed as was done in the case of the Criminal
e.

& The CHAIRMAN: Yes, and in the case of the Companies Act and the
ankruptcy legislation.

to esengtor _ROEBUCK: Yes, because it was felt that the few who are appointed

mightar}?me it would be at?le to fievgte. more time than the whole committee

th e able to devote tg it. I think it is fairly well the general opinion among
€ members of the committee that that is what we should do in this case.
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Senator KINLEY: It is important that we have a brief from important
sources like outside legal authorities such as the Canadian Bar Association or
some group of lawyers like that.

The CHAIRMAN: As you will recall when we were dealing with the Com-
panies Act we appointed a subcommittee, and that subcommittee made a
complete examination and reported to the main committee, but the main
committee heard all the evidence; all representations and briefs were presented
to the main committee.

Senator KINLEY: I think it is more important for us who are lay members
of the committee to hear what lawyers and other people have to say about the
act generally.

Senator ROEBUCK: The meetings of the subcommittee would, of course, be
open.

Senator KINLEY: But would you hear representations before the subcom-
mittee?

Senator FLYNN: Would the meetings of the subcommittee be in the reports?

Senator KINLEY: The senator who spoke last night made some good
criticisms. He pointed out that the description of the British Commonwealth was
rather evasive and difficult to describe without an Interpretation Act.

The CHAIRMAN: There are two ways of proceeding. We can proceed as a
general body in this committee, and we can invite comment from law societies
or anybody else who wants to make submissions. After that we can appoint
a subcommittee to deal with the bill item by item and consider the drafting, and
so on. On the other hand we can have the subcommittee function first and
examine the bill, and then the main committee can hear such special represen-
tations as are made and obtain the viewpoint of the department on what the
subcommittee has produced.

Senator Cook: It seems to me that the subcommittee should be appointed
after we have heard all representations.

Senator RoEBUCK: Yes, but then there is the problem that when you get
some person here to speak on a very detailed bill as this one is, you may not
have the information on each item which you would want to have and which
would be of great help. Also you may not be aware of the points upon which
you would want that person to comment. For that reason I think it would be
better to have a detailed examination made first, and a report submitted to the
general committee before you have a general examination of the bill by the
whole committee and the cross-questioning of witnesses.

The CHAIRMAN: If we are going to have the hearings first, the first thing is
to go through the bill section by section with the departmental officers and then
hear any special representations, and then appoint a subcommittee to go
through the bill.

Senator THORVALDSON: Would it not be preferable to have the representa-
tions first?

The CHAIRMAN: Ordinarily I prefer to hear submissions and representations
first, but this is a particular type of bill. So the question arises whether we
should have an analysis by the subcommittee at the meetings with the depart-
mental officers and whether this would be useful or not.

Senator THORVALDSON: Have some organizations requested an opportunity
to be present?

The CHAIRMAN: This bill has been in the public eye for a number of years
and no requests have been made to make representations to the committee. A
brief has been submitted by Mr. Maclaren.



17
BANKING AND COMMERCE

senta-
Senator ROEBUCK: Yes, but he says he does not want to make »repre
tions.

i knows
Senator KiNLEY: He said also that every member of the committee
this, and he is a very good lawyer.

! : i hod it
The CHAIRMAN: It is really up to the committee to dem%?ztwsirclil:};er;:ésenta-
wishes to follow. It would appear that we may not have any'rcum stances should
tions at all. We have had no indications of any. In those ci e the whole thing
not some of us get as fully informed as possible and examin
first of all?

ion from
Senator THORVALDSON: I would be ready to accept a recommendation fr
4
the chairman. What would you recommend? . . a1
The CHAIRMAN: I doubt if we will have any public representations, an
: ; right away.
would like to get to the root of the matter rig a ) —
Senator MACDONALD (Brantford): Could the co tteihaplrf;?rt zzosrllul;::ittee
mittee now to go into the bill and then report back to A A ——
which could refer certain matters back to the subcommittee ag 5 i g——
The CHAIRMAN: That is what Senator Roebuck was prop(f):é?gv.ve hZaci' public
Is whether the subcommittee should be appointed peﬂﬁfo?nathis case there are
representations, if there are any. I shall be surprise 1

d to
any public representations. For that reason I would suggest that we get down
the matter right away.

Senator MACDONALD (Brantford): I would suggest that we have an exami-

- i then we
nation by a subcommittee first, and then by the main committee and
can refer it back if necessary.

Senator KINLEY: What about this commission app?‘}nted 0 sxgmine. the
statutes? Would they not have some bearing on this matter?

The CHAIRMAN: They will not be making any new laws. They will simply
be consolidating the existing law.

Senator FLYNN: With all due respect I think we have given the commission
bower to make new laws.

The CHAIRMAN: If I thought they had such power I would come up with
Some recommendations myself.

Senator RoEBUCK: I will make that motion now so that we can get down jco
business. I move that a subcommittee be appointed to study the proposed act in
detail and to report back to the main committee. , { . ‘9 Th

The CHAIRMAN: What about doing it the way it was done last time? T ﬂf
chairman was instructed to designate the members of the subcommittee wi
Power to add from time to time.

Senator RoEBUCK: I would be perfectly satisfied to allow the chairman to
Name a committee.

The CHAmMAN: I would suggest maybe seven members to s;erve t°’§irff£
Subcommittee at the beginning, with power to add if necessary, for a
ther

€ are certain people who find that they cannot be present at all meetings.
Then, of course, someone else can be invited to participate.

Senator THORVALD

SON: I would leave it to the chairman to nominate the
subcommittee,
Senator Roesuck: I will add to my motion that the personnel be named by
€ chairman.

Senator MacponaLp (Brantford): Mr. Chairma_n, e Ste e
beople are appointed they should be under an obligation to attend. I do not see
OW one can d

rop out one day and somebody take his place. .It is a continuous
Problem, and you might get right in the middle of some discussion.
23677—2
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The CHAIRMAN: Senator, looking at a statute like this it is not really like
reading a novel, where you have to keep the continuity in mind. You are
dealing with individual sections. If you look at a certain item in this bill it poses
particular problems, and there is no continuity from that into the next item.
Each item you have to consider on its own, and go back and see what the
present statute contains and see if there are any differences, and invite
comment.

Senator RoEBUCK: That will be very much so in this case.

The CHAIRMAN: It has worked out well in the past, and only on one or two
occasions was it necessary to have a substitution.

Senator THORVALDSON: Every clause is a separate matter.

The CHAIRMAN; Every clause is a statute on its own.

We have a motion by Senator Roebuck and seconded by Senator Isnor that
a subcommittee be constituted by the chairman with the original number of
seven, with power in the chairman to add, to study the bill and report back to
this committee with all due speed. Those in favour? Contrary?

Hon. Senators: Carried.

Senator PouLioT: Before we adjourn, I would like to ask a question of Mr.
Thorson. Does Mr. Wershof come under the Department of Justice or the
Department of External Affairs?

Mr. THORSON: The Department of External Affairs, sir.

Senator PouLioT: How is it that he is a legal officer in the Department of
External Affairs and does not come under the Department of Justice?

Mr. THORSON: There are a good many persons in the public service
employed in a legal capacity who are not members of the Department of
Justice. Some departments have entirely separate legal sections, such as the
Department of National Revenue and the Judge Advocate General. External
Affairs is a further example, and there are some others too.

Senator PourioT: Would it be possible to have a list of the civil servants
who are described as legal officers who come, on the one hand, under the
Department of Justice and, on the other hand, under each department con-
cerned?

Mr. THORSON: I am sure a list like that could be developed, yes.

Senator PouLIioT: Thank you. I will ask a question in the Senate.

The CHAIRMAN: Thank you.

The committee adjourned.
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ORDER OF REFERENCE

Extract from the Minutes of the Proceedings of the Senate, Wednesday,
March 2nd, 1966:

debate on the
“Pursuant to the Order of the Day, the Senate resumed the

motion of the Honourable Senator Cook, seconded by the H.?“°“filiosae§$$
Burchill, for the second reading of the Bill S-14, intituled: “An Ac

the Bills of Exchange Act”.

After debate, and— )

The question being put on the motion, it was—
Resolved in the affirmative.

The Bill was then read the second time.

The Honourable Senator Cook moved, seconded by the Honourable Senator

Burchill, that the Bill be referred to the Standing Committee on Banking
and Commerce.

The question being put on the motion, it was—
Resolved in the affirmative.”

J. F. MacNEILL,
Clerk of the Senate.
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MINUTES OF PROCEEDINGS

WEDNESDAY, March 9th, 1966.

Pursuant to adjournment and notice the Standing Committee on Banking
and Commerce met this day at 9.30 a.m.

Present: The Honourable Senators Hayden (Chairman), Aird, Ase.ltine,
d, Blois, Burchill, Croll, Fergusson, Gershaw, Haig, Irvine, Isnor, Kinley,
nard, Pearson, Reid, Taylor and Walker. (18)

In attendance: E. Russell Hopkins, Law Clerk and Parliamentary Counsel.

Bair
Leo

Bill S-14, “An Act to amend the Bills of Exchange Act” was read and
€Xamined,

On motion of the Honourable Senator Croll it was resolved to report

Igcommending that authority be granted for the printing of 800 copies in
nglish and 300 copies in French of the proceedings of the Committee on

the said Bill S-14.

The following witness was heard:

Department of Finance: C. F. Elderkin, Inspector General of Banks.

It was Moved by the Honourable Senator Isnor that line 18, on page 2 be
amended,

It was Mo Haig that lause 3 b
added to the B‘{ﬁ_d by the Honourable Senator Haig that a new clau e

b On Motion of the Honourable Senator Croll it was RESOLVED that the Bill
€ reported with the following amendments:

1. Page 2, line 18: After “thanksgiving” insert “throughout Canada”.
113 2. Immediately after clause 2, add the following as clause 3: “3 Sections
and 114 of the said Act are repealed and the following substituted therefor:

_ 113. Where an inland bill has been dishonoured, it may, if the holder
thinks fit, be noted and protested for non-acceptance or non-payment as
the case may be; but it is not necessary to note or protest an inland bill
in order to have recourse against the drawer or endorser.

. 114. Where a bill does not on the face of it appear to be a foreign
bill, protest thereof in case of dishonour is unnecessary.

At 9.55 a.m. the Committee adjourned to the call of the Chairman.
Attest.

Frank A. Jackson,
Clerk of the Committee.
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REPORT OF THE COMMITTEE

WEDNESDAY, 9th March, 1966.

The Standing Committee on Banking and Commerce to which was referred
the Bill S-14, intituled: “An Act to amend the Bills of Exchange Act”, has in
obedience to the order of reference of March 2nd, 1966, examined the said Bill
and now reports the same with the following amendments:

1. Page 2, line 18: After “thanksgiving” insert “throughout Canada”.

2. Page 2: Immediately after clause 2, add the following as clause 3:
“3. Sections 113 and 114 of the said Act are repealed and the following
substituted therefor:

113. Wher an inland bill has been dishonoured, it may, if the holder
thinks fit, be noted and protested for non-acceptance or non-payment as
the case may be; but it is not necessary to note or protest an inland bill in
order to have recourse against the drawer or endorsers.

114. Where a bill does not on the face of it appear to be a foreign
bill, protest thereof in case of dishonour is unnecessary.

All which is respectfully submitted.

Salter A. HAYDEN,
Chairman.
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THE SENATE

THE STANDING COMMITTEE ON BANKING AND COMMERCE

EVIDENCE

OTTAWA, Wednesday, March 9, 1966.

The Standing Committee on Banking and SORBRCTCE, 10 wmcgowa;ri(f)elg‘risg
Bill $-14, to amend the Bills of Exchange Act, met this day at 9.30 a.m.
consideration to the bill.

Senator Salter A. Hayden in the Chair.

The CHAIRMAN: Honourable senators, call the meetin% to ?r?::{irge;iﬁz
Bill S-14 before us this morning. It is a rather nnportant bill, C;I;e gdings
Senate. I suggest we print the usual number of copies of our pro \

: he
The committee agreed that a verbatim report be made of t
committee’s pbroceedings on the bill. 4 . ted
The committee agreed to report recommending authority be grante

A R f the
for the printing of 800 copies in English and 300 copies in French o
committee’s proceedings on the bill.

The CHAIRMAN: Honourable senators, Mr. C. F. Elderkin, InspeCtorhGeltl;l;ai
of Banks, is here this morning to deal with the bill. A memorandum dali e
distributed, indicating that two additional amendments are requested by
minister. We will deal with those as we go through the blu{, dments which
Mr. Elderkin, would you explain the purpose of the amen
appear in the bill and tl:1yen ;};plwill deal with the additional amendments
Proposed in the memorandum.

3 si1
Senator REm: Could we have some explanatmfl of the bill? .
The CHAIRMAN: Yes. Would you give an explanation, Mr. Elderkin.

Mr. C. F. Elderkin, Inspector General of Banks, Department o.! Fm;mce.
Mr. Chairman and honourable senators, the first item under clause 1 is a clause
Wwhich, as is indicated in the explanatory notes, WOU_lld enable a drawee to pfay
cheques on a Saturday or non-juridical day on which the drawee is open for

business. Under the present Bills of Exchange Act, Saturday is not a day on
which a bill of exchange can be paid.

Senator REIp: Does this apply to banks?
Mr. ELpERKIN: Entirely to banks.

Senator Rem: But anyone may go into a store and cash a cheque on a
Saturday?

Mr. ELDERKIN: Yes, and a bank will cash a cheque on a Saturday if it hiis
open; but this clause particularly applies to notes which may become due. This

is to relieve the banks of that restriction, so that they may treat Saturday as a
business day. There a

re two reasons for this. One of them is that now, under the
Canada Labour (Standards) Code, you may get a situation where a banl'< would
have to close on a Monday and possibly on the Tuesday as well, in w}.ucp case
they may have to open on the previous Saturday in order to stay within the
three days’ limit normally considered for the Bills of Exchange Act because of

23
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the days of grace. This is a provision to permit them to do business on a
Saturday or any other business day.

Senator BURCHILL: Were there any prohibitions against doing that in the
original Bills of Exchange Act?

Mr. ELDERKIN: The bill made Saturday a non-juridical day or rather a
holiday for the purpose of the act because of the situation which arose when
banks closed on Saturday at the introduction of the five-day week.

Senator BURCHILL: This occurred in 1956, I think. Is that correct?
Mr. ELDERKIN: 1955 or 1956.
Senator CroLL: It was after the revision of the Bank Act in 1955.

Senator Bairp: But now they close late on Friday afternoon and that takes
care of the business they would normally do on a Saturday morning. Have they
only certain hours of operation? Are they tied down to a limit of so many hours
a week?

Mr. ELDERKIN: No, they may open or close as they see fit, but this is a
question where in some cases they were restricted under the present Bills of
Exchange Act from meeting bills which became due on certain days.

The CHAIRMAN: All right. That is section 1, subsection 3.

Mr. ELDERKIN: Subsection 4 is an entirely new one, and it arose partially
from the provisions of the Canada Labour (Standards) Code. For instance, one
of the provisions in section 26, subsection 2 of the Code may require, if
Christmas or New Year’s falls on a Saturday or Sunday, that the next business
day must be a holiday for the employees. We had a situation last year, for
instance, where Christmas fell on Saturday and so you had Saturday and
Sunday as holidays, but in many parts of Canada Boxing Day is a holiday too,
so therefore you had a situation in which there were three holidays in
succession and under the Canada Labour (Standards) Code there had to be a
holiday on the Tuesday. This amounted to four days in succession. This is very
impractical so far as banks are concerned. They have tried never to remain
closed for more than three days in succession.

Senator PEARSON: Do banks open and close subject to local by-laws?

Mr. ELDERKIN: All of them are subject to national holidays, and they are
subject to provincial holidays and—

Senator PEARSON: What about municipal holidays?

Mr. ELDERKIN: And they may be subject to municipal holidays. The
provisions here are actually designed to try to set up a situation where they
never have to stay closed for more than three days at a time. There is another
point I would like to make regarding this subsection 4 which is not in the notes,
but which I am going to ask to have printed in the notes. There is a practice
growing up in some parts of Canada, particularly in agricultural communities,
where the banks would prefer to open on Saturday and close on Monday,
Saturday being the shopping day for the agricultural community. This provision
would permit them to do that. In other words, they may close on the Monday
without interfering with the bills of exchange.

Senator Bairp: All day Monday?
Mr. ELDERKIN: Yes, there is consideration being given to this in the Prairies
where Saturday is the main shopping day, and where Monday, from a business

point of view, is a dead day. Many of the businesses are closed on Monday in
agricultural districts.

Senator KINLEY: Where you get three consecutive holidays, is a bill due the
day before or the day after the holiday?

Mr. ELDERKIN: Where it is due on a holiday, it then becomes due the day
after.
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Senator KiNLey: But if a bill falls due on the holiday, is it due the day
before or the day after?

Mr. ELDERKIN: The day after.
Senator KinLey: And what about cheques?
The CHAIRMAN: The amendment deals with bills of exchange.

Mr. ELDERRIN: The bill does not become due until the day after a legal
holiday.

. Senator KiNrLEy: We pay our cheques normally on a Saturday, but we have
In fact to issue them on Thursday so that the employees can go to the bank on
the Friday to get their money. That is to say we have to pay two days ahead.

Mr. ELDERKIN: Yes, most employers have that situation.

Senator KINLEY: If there should be an intervening holiday we have to issue
our cheques in the same way.

Mr. ELDERKIN: You can date the cheques the day before, as the Government
does.

The CHAIRMAN: Section 2.

Mr. ELDERKIN: Section 2 has three purposes, as you w'ill potice from the
explanatory notes. The first is to remove Easter Monday, which is no!: a general
holiday under the Canada Labour (Standards) Code or in the business com-
munity generally, from the list of non-juridical days. When the Code was
enacted, Easter Monday was dropped as a general holiday, since it was not a
holiday generally in the business community. The awkward situation in the past
has been that in some parts of the country at the Easter weekend you had
Friday, Saturday, Sunday and Monday, four days, and the bax_1ks to meet the
situation have been staying open on Saturday during that particular w'eekend.
This is a very awkward situation because in the first place Saturday is ‘not a
normal banking business day and the banks stay open only to meet 'the B'xlls of
EXChange Act. And Monday, as I said before, is not usually a holiday in the
business community. This will meet the situation under the Canadg Labour
(Standards) Code which takes Easter Monday out as a general holiday. The
banks will open on Easter Monday but not on Saturday.

Senator KINLEY: Do the stock markets do that? Is the stock market closed
on Easter Monday?

Mr. ELDERKIN: I am sorry, I cannot answer that.

Senator LronArp: Is it possible for the bank to stay open on one of these
non-juridical days?

Mr. ELDERKIN: Yes, but they are supposed, under the Canada Labour

(Standards) Code, to give their employees a holiday. The banks could legally
stay open but they could not legally meet a bill of exchange.

Senator LEoNARD: Why have you put in section 1, subsection 3, which
Provides that the banks stay open on a non-juridical day?

Mr. ELpErkiN: In order to allow them to meet a bill of exchange on a
non-juridical day, they can then stay open and meet a bill of exchange.

Senator LEONARD: They are not compelled to close on any of these days?

Mr. ELDERKIN: No. The second part of clause 2 is to remove Victoria Day
and D

ominion Day from the list of non-juridical days that are to occur the next
Monday when the named days fall on a Sunday. This is a cleaning up of the act
Since these days can no longer fall on a Sunday. With the passage of the
Dominion Day Act and the V

ictoria Day Act, these must fall on a Monday. As I
Say, this is just cleaning up the act

The third part is to add the birthday of the Sovereign to the list of
hon-juridical days that are to occur on the next following Monday when the
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birthday falls' on a Sunday and no other day is substituted by proclamation.
Normally there is a proclamation; there has been for years, but if there is no
proclamation made and the birthday fell on a Sunday the holiday would fall on
the next following day. i

The CHAIRMAN: Any questions on this before we move to the amendments
being proposed? You will have before you a single sheet of paper containing the
amendments suggested by the department. Will you deal with these, Mr.
Elderkin?

Mr. ELDERKIN: The first amendment, which is in line 18 of page 2, simply
adds “throughout Canada” to the line. You will note that this did appear in the
present bill, but was dropped at first until it was found out that there are
occasions on which the Government may proclaim a holiday in a certain area
which may not be a general holiday, and, therefore, to cover the situation the
draftsmen of the Department of Justice requested that the words “throughout
Canada” be restored in this bill.

The CHAIRMAN: Senator Isnor, will you move that amendment, just adding
the words “throughout Canada”?

Senator Isnor: I so move.

The CHAIRMAN: Is the committee in favour?

Hon. SENATORS: Agreed.

Mr. ELDERKIN: The next one, Mr. Chairman, has a bit of history behind it, if
I might take a minute of the committee’s time. These two sections, 113 and 114,
which have been in the Bills of Exchange Act since before the turn of the
century, make an exception for the Province of Quebec with respect to the
method of dishonouring instruments. In the Province of Quebec today to
dishonour an instrument you must file a protest document on it. I am told—and
this is simply hearsay—that this arose out of a custom which was prevalent in
Lower Canada before Confederation and was continued because of the custom.
The late Senator Bouffard asked me to see if this particular exception with
regard to the Province of Quebec could not be changed to bring Quebec into
line with business customs throughout Canada in all the other provinces.

I should explain that protest in the Province of Quebec is prepared and
filed by a notary. The fees that he receives for preparing the filing of a protest
were, I think, also set down around the turn of the century. The result is that
today this is not only, I was going to say “unpleasant”, but also an expensive
operation as far as the notary is concerned. So, the first thing we did was to
approach La Chambre des Notaires de la Province de Quebec to ask them if
they had any objection to making the change proposed here. They had an
executive meeting on February 28, and the unanimous opinion of the executive
committee was that they were in favour of having the exception taken out of
the bill.

The CHAIRMAN: Out of the act.

Mr. ELDERKIN: I am sorry, out of the act. However, to be sure everything
was on the right ground, the minister telephoned Premier Lesage yesterday
morning and asked his opinion on it, and Premier Lesage was strongly in favour
of taking it out of the act as well.

Later in the morning I talked to his parliamentary counsel, who, I under-
stand, is also a practising attorney. So everybody has, from that point of view,
been unanimously in favour of taking it out of the act. As I say, this was the late
Senator Bouffard’s recommendation. The amendments simply put the Province
of Quebec on the same basis as all other provinces in Canada as far as
dishonouring an unpaid bill of exchange is concerned.

The CHAIRMAN: Are there any questions?



BANKING AND COMMERCE 27

Senator KINLEY: Mr. Chairman, I do not know if this comes under the Bills
of Exchange Act, but if you go to a bank and sign a note, in small print there is
a note to the effect, “I waive notice of protest.” Is that legal?

Mr. ELDERKIN: You can file a protest in another province. It is just the
question in Quebec you are required to file one. In other provinces, if you want
to establish a claim you may wish to file a protest to dishonour the bill, and in
that case you have that as evidence in court. I am not a lawyer, but am I right?

The CHAIRMAN: Yes.

Senator KinLEY: That does not come under this Bills of Exchange Act
though?

Mr. ELDERKIN: Yes; what it says in here is that you do not have to file a
protest to effect dishonour.

Senator KINLEY: But on a note they say you waive notice.

Mr. ELDERKIN: Yes.

Senator KINLEY: That is a contractual obligation under the statute. They
have to send a notice of dishonourment, but they do not do it, but should they
be allowed to do this?

Mr. ELDERKIN: It is automatic. The waiver is given by the person to whom
the amount is due, so if he wants to waive notice there is no reason why he
should not.

Senator KINLEY: If I endorse a note to a man and they forget to send a
dishonourment notice, they do not have to send it?

Mr. ELDERKIN: No, because you have signed the note to the effect that you
have waived that right. You have signed an endorsement that you have waived
that right.

The CHAIRMAN: The law permits them to.
Mr. ELDERKIN: Then you do not have to sign, senator.
The CHAIRMAN: Don’t sign.

Senator CroLL: Mr. Chairman, while we have Premier Lesage’s consent and
before Levesque and Kierans know about the bill, I move we pass it.

The CHAIRMAN: First of all, does the committee approve of the amendment?
Have you any questions or shall I report the bill with the amendments?

Hon. SEnATORS: Carried.
The CHAIRMAN: That is all the business we have before us.
The committee adjourned.
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THE STANDING COMMITTEE
ON
BANKING AND COMMERCE
the Honourable Salter A. Hayden, Chairman

The Honourable Senators:

Aird Gershaw Paterson
Aseltine Gouin Pearson

Baird Haig Pouliot
Beaubien (Bedford) Hayden Power
Beaubien (Provencher) Hugessen Reid
Benidickson Irvine Roebuck

Blois Isnor Smith (Queens-
Burchill Kinley Shelburne)
Choquette Lang Taylor

Cook Leonard Thorvaldson
Crerar Macdonald (Cape Breton) Vaillancourt
Croll Macdonald (Brantford) Vien

Davis McCutcheon Walker
Dessureault McKeen White

Ferris McLean Willis
Fergusson Molson Woodrow—(50)
Flynn O’Leary (Carleton)

Gélinas

Ex Officio members: Brooks and Connolly (Ottawa West).
(Quorum 9)



ORDER OF REFERENCE

Extract from the Minutes of the Proceedings of the Senate, Wednesday,
March 9, 1966.

“Pursuant to the Order of the Day, the Senate resumed the debate on the
motion of the Honourable Senator Hayden, seconded by the Honourable Senator
Power, P.C., for the second reading of the Bill S-17, intituled: “An Act to
amend the Bankruptcy Act”.

After debate, and—
The question being put on the motion, it was—
Resolved in the affirmative.

The Bill was then read the second time.
The Honourable Senator Hayden moved, seconded by the Honourable

Senator Hugessen, that the Bill be referred to the Standing Committee on
Banking and Commerce.

The question being put on the motion, it was—
Resolved in the affirmative.”

J. F. MacNEILL,
Clerk of the Senate.
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MINUTES OF PROCEEDINGS

WEDNESDAY, March 23, 1966.
Pursuant to adjournment and notice the Standing Committee on Banking
and Commerce met this day at 9.30 a.m.

Present: The Honourable Senators Hayden (Chairman), Aird, Baird,
Beaubien (Bedford), Benidickson, Blois, Brooks, Burchill, Connolly (Ottawa
West), Cook, Croll, Flynn, Gélinas, Haig, Irvine, Kinley, Leonard, Macdonald
(Cape Breton), Pearson, Pouliot, Power, Smith (Queens-Shelburne), Taylor
and Vaillancourt. (24)

In attendance: E. Russell Hopkins, Law Clerk and Parliamentary Counsel
and R. J. Batt, Assistant Law Clerk and Chief, Committees Branch.

In the absence of the Chairman and on Motion pf the Honourable Senator
Taylor, the Honourable Senator Croll was elected Acting Chairman.

On Motion of the Honourable Senator Leonard it was Resolved to report
recommending that authority be granted for. the printing of 800 copies in
English and 300 copies in French of the proceedings on Bill S-17.

Bill S-17, “An Act to amend the Bankruptcy Act” was examined.
The following witness was heard:

Department of Justice: Roger Tassé, Superintendent of Bankruptcy.
The Chairman having arrived, the Acting Chairman vacated the Chair.

The following organizations; The Canadian Bar Association; The Canadian
Institute of Chartered Accountants; The Board of Trade of Metropolitan To-
ronto and The Board of Trade of Montreal were represented by a joint
deputation consisting of the following witnesses: Lloyd W. Houlden, Q.C,,
Toronto, J. L. Biddell, F.C.A., Toronto, Michael Greenblatt, Q.C., Montreal, W. J.
McQuillan, Q.C., Montreal.

The Credit Granters’ Association of Canada: R. W. Stevens, Counsel, R. C.
Helen, President, R. A. Mackenzie.

At 12.40 p.m. the Committee adjourned.
At 2.00 p.m. the Committee resumed. .

Present: The Honourable Senators Hayden (Chairma:n,?, Beaubien (Bed-
ford), Beaubien (Provencher), Burchill, Croll, Flynn, Gélinas, Gouin, Haig,
Irvine, Kinley, Leonard, Pearson, Power, Taylor and Vaillancourt. (16)

In attendance: E. Russell Hopkins, Law Clerk and Parliamentary Counsel
and R. J. Batt, Assistant Law Clerk and Chief, Committees Branch.

The following witness was heard:
Department of Justice: Roger Tasse, Superintendent of Bankruptcy.

It was Agreed that further consideration of the. said Bill be postponed until
the printed proceedings were available to the Committee.

At 2.30 p.m. the Committee adjourned until Thursday, March 24, at 9.30
a.m.

Attest.
Frank A. Jackson,

Clerk of the Committee.
31
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THE SENATE

THE STANDING COMMITTEE ON BANKING AND COMMERCE
EVIDENCE

OTTAWA, Wednesday, March 23, 1966.

The Standing Committee on Banking and Commerce, to which was referred
Bill S-17, to amend the Bankruptcy Act, met this day at 9.30 a.m. to give
consideration to the bill.

Senator David A. Croll, Acting Chairman, in the Chair.

The AcTiNG CHAIRMAN: Honourable senators, we have before us this
morning Bill S-17, an Act to amend the Bankruptcy Act.

We have with us this morning Mr. Tassé, the Superintendent of Bank-
ruptey, and we also have representatives of The Canadian Bar Association, The
Board of Trade of Metropolitan Toronto, The Montreal Board of Trade, and
they have allocated certain aspects of the act amongst themselves. We will hear
from them about these various aspects, and following that we will hear from
the Credit Granters’ Association.

The committee agreed that a verbatim report be made of the
committee proceedings on the bill.

The committee agreed to report recommending authority be granted
for the printing of 800 copies in English and 300 copies in French of the
committee’s proceedings on the bill.

The Acting CHAIRMAN: I suggest, honourable senators, that we should first
hear from the Superintendent of Bankruptcy. He has prepared a statement
copies of which will be distributed to you.

Mr. Roger Tassé, Superintendent of Bankruptcy: Mr. Chairman, honourable
senators, gentlemen, I am the Superintendent of Bankruptcy and I was appoint-
ed to that position in April 1965.

It may be useful at the outset to give a brief outline of the Bankruptcy Act.
This may assist in the better understanding of Bill S-17. I shall thereafter
discuss in general terms the provisions of the bill.

The Bankruptcy Act may be said to establish three procedures:

1. An insolvent person may be petitioned into bankruptcy by his
creditors.

2. An insolvent person may make a voluntary assignment in bank-
ruptcey.

3. An insolvent person or a bankrupt may, before or after being
petitioned or assigning himself into bankruptcy, make a proposal to
his creditors.

Senator PEArson: May I ask a question at this point, Mr. Chairman? Who
determines when a person is insolvent?

Mr. Tassk: The act says that to be insolvent a person has to commit an act
of bankruptcy, and in the case of a receiving order it is the court that decides

33
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that question, and in the case of an assignment it is the official receiver who is
receiving the assignment who decides whether the conditions of the act are met.

The sine qua mon of being petitioned into bankruptcy or making an
assignment in bankruptcy is to have debts totalling at least $1,000. Certain
persons can make an assignment in bankruptcy but cannot be petitioned into
bankruptey namely “individuals engaged solely in fishing, farming or the tillage
of the soil or...any individual who works for wages, salary, commission or hire
at a rate of compensation not exceeding twenty-five hundred dollars per year
and who does not on his own account carry on business”.

The first step in petitioning an insolvent into bankruptcey is for the creditor
or creditors to file a petition in the Bankruptcy Court. If the petition is not
contested there is a hearing before the Registrar. If it is contested there is a
hearing before the judge. If the petition is successful, a receiving order is made
and a trustee is appointed from among those licensed by authority of the
Minister of Justice.

In the case of an assignment, the assignment is filed with the Official
Receiver, who appoints a trustee, and proceedings from then on are the same as
in the case of a successful petition. If a person wishes to make a proposal
either for the purpose of securing his discharge by a payment of so much on the
dollar or to gain time for the payment of his debts in full, he may make a
proposal to this effect to a trustee either before or after he has been petitioned
into or made an assignment in bankruptcy. A proposal does not become effective
until it has been approved by “a majority in number and three-fourths in value
of the creditors with proven claims present, personally or by proxy, at a
meeting of creditors and voting on the resolution”, and approved by the court.

In any case (petition, assignment or proposal), the first important move by
the trustee is to call a meeting of the creditors. Unless it is a proposal or a
summary administration bankruptcy, inspectors are appointed. The Official
Receiver, except in the case of a proposal, also reports, to the first meeting of
the creditors, upon his examination of the bankrupt as to his conduct, the causes
of his bankruptcy and the disposition of his property.

In the case of a bankrupt who is not a corporation and whose realizable
assets, after deducting the claims of secured creditors, do not appear to exceed
$500, certain of the requirements of the act relating to-the manner of adminis-
tering the bankrupt estate are relaxed. Such an estate is administered under the
summary administration provisions of the act.

In the case of an assignment and receiving order, it is the duty of the
trustee to verify the financial statement of the debtor and to ascertain that the
debtor has declared all of his assets. The trustee and the creditors have certain
means at their disposal for this purpose, such as the power to compel the
examination of the debtor or of any person reasonably thought to have
knowledge of the affairs of the bankrupt, as well as to compel the production of
books and documents. The trustee administers the estate under the surveillance
and the direction of the inspectors, as the case may be, and the creditors. This

flows from a basic principle of bankruptcy legislation often referred to as
“creditor control”.

In the case of a petition followed by a receiving order, or an assignment,
the trustee then proceeds to realize upon the assets of the bankrupt, and in the
case of a proposal he proceeds to receive and distribute the monies made
available by the proposer under the terms of the proposal.

When, in the case of a petition followed by a receiving order, or an
assignment, the estate has been fully administered, the trustee and the bank-
rupt may apply for their discharge.

Similarly, upon the conclusion of a proposal the trustee applies for his
discharge, but not the proposer.
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The administration of each estate in bankruptcy by the trustees is also
supervised by the superintendent who is vested with special powers for that
purpose. More specifically, the trustee sends his statement of receipts and
disbursements to the superintendent for his comments before the statement is
placed before the court for taxation purposes.

The effect of a receiving order, assignment or proposal is that, generally
speaking, during their currency, the creditors are prevented from taking
individual action on their claims but the court may nevertheless authorize such
action in extraordinary cases (Section 40(1)) and a secured creditor is not
prevented from realizing upon his security.

There are certain debts from which a bankrupt is not discharged by
bankruptcy proceedings including, for example, debts incurred for necessaries
of life.

Once a bankrupt has obtained his discharge he is free, with the exceptions
above mentioned, of all debts provable in bankruptey. This expression is defined
to mean “all debts and liabilites, present or future, to which the bankrupt is
subject at the date of the bankruptcy or to which he may become subject
before his discharge by reason of any obligation incurred before the date of the
bankruptey”.

An undischarged bankrupt must not engage in a trade or business without
disclosing to all persons with whom he enters into any business transaction that
he is an undischarged bankrupt and he must also so inform any person from
whom he obtains credit for a purpose other than the supply of necessaries for
himself and family to the extent of $500 or more.

The Bankruptey Court is, generally speaking, one of the superior courts of
the province; for example, it is defined, for the Province of Quebec, as the
Superior Court, and, for the Province of Alberta, as the Trial Division of the
Supreme Court. Much of the uncontested business is conducted, in practice, by
the Registrar of the Court who is appointed by the Chief Justice. The Official
Receiver, on the other hand, is appointed by the Governor in Council.

I come now to Bill S-17. Since the last revision of the Bankruptcy Act in
1949, a very large number of submissions, for amendment to the act, have been
received from various individuals and organizations, including leading commer-
cial, business and professional associations. A thorough revision of the Bank-
ruptcy Act has been under study in the Department of Justice for quite some
time.

The Minister of Justice has recently announced the establishment of a
committee of three members to assist with the revision of the act. The
committee has been requested to file his report by the end of the present year,
and the Minister of Justice has stated that the recommendations of the
committee will be given careful consideration when the bill revising the
Bankruptcy Act is subsequently drafted.

Since the last revision of the Bankruptcy Act in 1949, there were no
amendments to the act. Although Bill S-2, a Government measure to amend the
Bankruptcy Act, was passed by the Senate on December 18, 1962 and July 30,
1963, in neither case did it reach second reading in the Commons. The purpose
of Bill S-2 was to amend the “summary administration” provisions of the
Bankruptey Act, and to add a part relating to the orderly payment of debts.

A complete revision of the Bankruptey Act being still some time away, Bill
S-17 is an interim measure amending the Bankruptcy Act to provide remedies
to some of the most urgent areas of complaints. A number of high priority
amendments have therefore been incorporated into Bill S-2 and, should they be
adopted, it is considered that they will do a great deal to correct some of the
most flagrant abuses of the bankruptcy process.
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These high priority amendments that have been incorporated in Bill S-2
may generally be grouped under six different headings:

1. More adequate means of dealing with frauds or other offences
connected with bankruptcies will be incorporated in the act.

2. It will be possible for the court to review transactions which do not
come within what may be called “moral business practices”.

3. The provisions relating to a proposal made by an insolvent person
will be tightened up to afford creditors better protection and prevent
a proposal from being used as a stalling device to permit a debtor to
dissipate his assets.

4. Bankrupts will be required to deposit with the trustee, for the
benefit of their creditors, a certain portion of their salaries, wages or
other remuneration.

5. Certain of the provisions of the act dealing with offences by trustees
will be expanded.

6. A bankrupt corporation will be prevented from applying for a
discharge.

I shall deal with these amendments in turn before coming to the amend-
ments dealing with the “summary administration” provisions of the act and the
new part relating to the orderly payment of debts.

1. MORE ADEQUATE MEANS OF DEALING WITH FRAUDS CONNECTED
WITH BANKRUPTCIES

The present Bankruptey Act is based on the principle of “creditor control”.

This means, among other things, that the responsibility for detecting and
eradicating irregularities on the part of bankrupts is the prime responsibility of
creditors for whose benefit the estates are administered by trustees. Therefore
before a trustee himself becomes involved in any extensive investigations or
inquiries into the bankrupt’s affairs, he will get the creditors’ approval as well
as, in some cases, their financial assistance. The act gives the trustee and the
creditors certain powers for that purpose. (Sections 121 and following).

The Bankruptcy Act contains a number of provisions relating to prosecu-
tion. Section 163 provides that when the Bankruptey Court is satisfied, upon the
representation of the Superintendent, Official Receiver or trustee or any credi-
tor or inspector, that there is ground to believe that an offence has been
committed, in connection with a bankruptcy, the court may authorize the
trustee to initiate a prosecution; and where a trustee is so authorized either by
the creditors, the inspectors or the court, he is required to institute the
proceedings and to refer the matter to the local provincial erown attorney.

In too many cases, however, the estate does not have sufficient funds to
enable the trustee to carry out the necessary investigations or inquiries and the
creditors are not prepared to provide the trustee with financial assistance
because, as they often say, they are not interested in throwing good money after
bad.

This attitude is quite understandable on the part of creditors who as
individuals are primarily concerned with minimizing their own losses. But, at
the same time, this attitude obviously does not meet the long term and public
requirements of detecting and eradicating irregularities.

The result is that in these cases, unless some public authority intervenes to
make the investigations and inquiries possible, frauds and other criminal
offences may not be revealed.

The administration of justice in the province, under our constitution, being
a subjéct matter of provincial legislative jurisdiction, the investigation and
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prosecution of fraudulent transactions committed before a bankruptey, or any
fraud not involving the trustee, is the responsibility of the provincial authorities
in the course of the ordinary administration of criminal justice. The provincial
authorities have, in recent years, shown an active and concrete interest in these
cases and steps have been taken to repress these types of abuses.

However, experience has shown that there is a serious problem area
comprising cases where there is some reason to suspect irregularities but the
creditors, on the one hand, are not prepared to undertake the expenses of
making an investigation and the provincial crown prosecutor, on the other hand,
does not feel that the suspicion of misconduct is strong enough to bring him into
the case at the present stage. This is an area where experience indicates that the
principle of “creditor control” is not working effectively. At the conference of
the Attorneys General held in Ottawa in January 1966, the federal Govern-
ment has informed the provincial authorities that it was prepared to take the
necessary steps, by way of amendment and otherwise, to enable the superin-
tendent to conduct investigations in this problem area and carry them to the
point where suspicion of irregularity is either dispelled or brought to a degree
of concreteness where the crown prosecutor or local police may be expected to
interest themselves in the case. The Bankruptcy Act having not been drafted, in
1949, for the purpose of confiding this particular role to the Superintendent of
Bankruptey, it is considered that it is necessary to amend the act to give the
superintendent additional powers of investigations and inquiries.

This particular problem has been discussed at the last Conference of
Attorneys General and the provinces have agreed, on their part, to take up the
investigation and prosecution in all cases where the evidence, originally or as a
result of investigation instigated by the superintendent, will so warrant.

The new section 3A of the act will give the Superintendent of Bankruptey
adequate powers to make any inquiry or investigation that may be necessary to
expose frauds or other offences connected with estates in bankruptcy, whether
they have occurred before or after the bankruptcey.

The bill (clause 18, section 128A) also provides that the trustee will file
with the Superintendent of Bankruptcy, in respect of each estate, a report
setting out the name of the bankrupt and, where the bankrupt is a corporation,
the name and addresses of the directors and officers of the corporation, and,
when applicable, the names of the persons controlling the day-to-day operations
of the bankrupt, as well as the trustee’s opinion whether the deficiency between
the assets and the liabilities of the bankrupt has or has not been satisfactorily
accounted for and, finally, the probable causes of the bankruptcy. The informa-
tion contained in this report will of course be most valuable to the superintend-
ent in assessing whether the bankrupt’s affairs should be investigated or not.

A separate report setting out only the name of the bankrupt and the names
and addresses of the directors and officers of the corporation, where the debtor
is a corporation, as well as the names of the persons controlling the day-to-day
operations of the bankrupt, will also be required to be filed by the trustee with
the Official Receiver. This will permit the dissemination of information relating
to previous bankruptcies so that prospective creditors may be in a position to
better judge the credit rating of their customers.

Clause 16 (section 120(4), (5) and (6) of the act) will also give the Official
Receiver power to make an inquiry or investigation when it will be deemed
necessary in respect of the conduct of a bankrupt, the causes of his bankruptcy
and the disposition of his assets.

Other changes coming under this particular heading include clauses 2 and
20 of the bill.
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2. REVIEW OF CERTAIN TRANSACTIONS

In recent years, numerous representations have been received about appar-
ent or suspected iniquities towards creditors resulting from transactions which
had taken place prior to the bankruptcy and which involved related persons, or
a closely held corporation and its officers or shareholders. While these transac-
tions might be technically legal, on many occasions they do not come within
what may be called moral business practice. Some of these most common
practices would include; for example:

1 An artificially prized sale between the debtor and persons or corpo-
rations which in some way control the debtor.

2 Payment by the debtor of exorbitant premises or equipment rentals
or inter-company management charges.

3 Payment of exorbitant salaries or expenses allowances to officers of
the company, ete.

These amendments (clauses 1 and 12 of the bill) will incorporate in the
Bankruptey Act the technique used in income tax matters to deal with this type
of problems. They will provide that where a person has sold, etc., or purchases,
etc., property or services to or from another person with whom the first
mentioned person was not dealing at arm’s length, and within twelve months of
such transaction, the first mentioned person becomes bankrupt, the court upon
application of the trustee, will have the power to review the transaction to
inquire whether the consideration was conspicuously excessive or inadequate,
and if so, give judgment to the trustee for the difference between such
consideration and the fair market value of the property or services.

These amendments will also provide that where a corporation, within
twelve months preceding its bankruptcy, has redeemed shares or granted a
dividend when the corporation was insolvent or that rendered the corporation
insolvent, recovery may be made against the directors or against certain of the
shareholders of the bankrupt corporation.

Other amendments will also be made to other provisions of the act to
restrict the rights of creditors that are related to the bankrupt. (Clauses 11, 13
and 14 of the bill).

3. TIGHTENING UP OF THE PROVISIONS RELATING TO A
PROPOSAL MADE BY AN INSOLVENT PERSON

One of the substantial changes that was made to the Bankruptcy Act in
1949 dealt with proposals made by insolvent persons. While these provisions
have proven to be of considerable benefit to debtors and creditors alike, these
amendments will eliminate the possibility of abuses by debtors by giving the
creditors, under the direction of the court, more control over the assets of the
debtor. They will also provide that if the proposal is not accepted by the
creditors, or by the court, the debtor will be deemed to have made an
assignment on the date the proposal was originally filed with the Official
Receiver. Likewise, if a proposal is not followed through by the debtor, he will

be deemed to have made an assignment in bankruptcy. (Clauses 5 to 9 of the
bill).

4. DEBTORS TO BE REQUIRED TO DEPOSIT WITH THE TRUSTEE A CERTAIN
PORTION OF THEIR SALARY, WAGES OR OTHER REMUNERATION

The amendments (clause 10 of the bill) clearly set out a procedure
whereby bankrupts will be required to contribute some part of their post-bank-
ruptcy income to the trustee for the benefit of the creditors. The act (section
39) would seem to indicate that a contribution may be required but this has
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been left to the discretion of trustees and the courts with the result that debtors
are treated in a most inconsistent manner across the country.

It is often alleged that certain trustees would inform the debtors that they
must pay a certain sum to cover the trustee’s disbursements and fees, where-
upon they shall presumably get their discharge and that there are, in numerous
cases, no attempts on the part of the trustee to collect a portion of the debtor’s
remuneration. '

With this amendment, the trustee will have the obligation to see that the
debtor deposit for the benefit of his creditors a certain portion of his salary,
wages or other remuneration. It is thought that these provisions will greatly
help to correct some of the abuses of the bankruptcy process, especially by
preventing the obtaining of a too easy discharge from personal debts through
bankruptcy proceedings.

5. EXPANSION OF THE PROVISIONS DEALING WITH OFFENCES BY TRUSTEES

The main effect of the amendments (clause 19 of the bill) in this respect, is
to make it an offence for a trustee to receive any remuneration or gift other
than the remuneration payable out of the estate and to make any kind of
arrangement for the splitting of his fees with a solicitor or other person.

6. A CORPORATION WILL NOT BE ABLE TO OBTAIN A DISCHARGE
FROM BANKRUPTCY

The purpose of this amendment is to compel a bankrupt corporation to
make a proposal for the benefit of its creditors should the shareholders wish to
use a stock exchange listing to their own advantage, for example. These
amendments will also prevent a corporate shell from being used to obtain
further credit to the detriment of new creditors.

I shall now deal with the provisions that were contained in Bill S-2. They
dealt with the summary administration provisions of the Bankruptcy Act as
well as with the Orderly Payment of Debts. I shall explain them in turn.

7. THE SUMMARY ADMINISTRATION PROVISIONS

The present Bankruptcy Act was passed in 1949 at which time it represent-
ed an extensive revision of the existing legislation. One of the changes made at
that time was to enact special provisions applying where “the bankrupt is
not a corporation and in the opinion of the Official Receiver the realizable assets
of the bankrupt, after deducting the claims of secured creditors, will not exceed
five hundred dollars” (26(6)). The effect of these “summary administration”
provisions was to eliminate certain of the safeguards ordinarily applicable in
the administration of bankrupt estates. For example, they provided that there
should be no inspectors and that the trustee need not deposit security in respect
of each estate. The intention of these ‘“‘summary administration” provisions was
to expedite and render less expensive the administration of small estates and
allow for the bankrupt’s early discharge.

Over a period of years, however, certain abuses have been disclosed in the
administration of estates under the Bankruptey Act and these abuses are
attributed in considerable measure to the “summary administration” provisions.
The abuses included the solicitation of bankruptcies by trustees, failure to
realize upon assets for the benefit of creditors, including failure to require the
bankrupts to deposit a certain portion of their remuneration, and, in some cases,
misappropriation of assets. A number of trustees have lost their licences as a
result of investigations that have been carried out and a number of prosecu-
tions have been conducted. As a consequence, representations have been
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received from several quarters for the repeal or modification of the “summary
administration” provisions as a means of preventing such abuses, and it is
considered that such an amendment would be a considerable step toward such
prevention. This bill therefore amends the Bankruptcy Act by repealing sections
114 and 115 of the Bankruptcy Act, which contain the “summary administra-
tion” provisions, and by re-enacting them with certain deletions and changes.
For example, the provision, to which I have already referred, whereby security
is not required, under the present act, to be deposited by a trustee in respect of
each “summary administration” estate, is changed to provide that such security
is not required “unless directed by the Official Receiver”. The provision which I
mentioned previously, in the present act, to the effect that there shall be no
inspectors for such an estate, is changed to provide that there shall be no
inspectors “unless the creditors decide to appoint them”. These changes leave it
in the hands of the Official Receiver and the creditors, respectively, to insist
upon the depositing of security in connection with a particular estate, and the
appointment of inspectors, where they consider it desirable.

In the result, the changes made in sections 114 and 115 eliminate or modify
a number of the “summary administration” provisions in order to provide for
the stricter administration of the estates to which the summary adinistration
procedure applies.

8. THE ORDERLY PAYMENT OF DEBTS

An act of the Province of Alberta, called the “Orderly Payment of Debts
Act”, was held, by the Supreme Court of Canada, to be ultra wvires the
provincial legislatures as impinging upon the federal jurisdiction over bank-
ruptey and insolvency conferred by section 92(21) of the British North America
Act upon the federal Parliament. (Validity of the Orderly Payment of Debts Act
1959 (Alta), 1960, S.C.R. 571). The Alberta legislation had never been pro-
claimed, but a similar Act of the Province of Manitoba had been in force since
about 1932 and the effect of the Supreme Court decision was to rule this act as
ultra vires also. Both Manitoba and Alberta then requested that federal
legislation be enacted, of the same character as the provincial legislation, and
that it be made subject to proclamation from province to province, at the
request of the provincial authorities.

The Orderly Payment of Debts legislation provided a comparatively simple
and inexpensive procedure whereby certain debtors, who were unable to meet
their obligations as they came due, could apply to the clerk of the county or
district court to fix amounts to be paid into court and distributed pro rata
among their creditors until they were paid in full. The present bill enacts a new
part of the Bankruptcy Act, Part X, which closely follows the provincial
legislation which was declared ultra vires.

Under Part X a debtor who cannot meet his debts may go to the clerk of
the designated court and make an affidavit setting forth his debts, obligations,
property and income and ask that the clerk issue a “consolidation order” setting
out the amounts owed by the debtor to his creditors and, unless the debtor is
unable immediately to make any payments, the amounts that he must pay into
court until all such debts are fully discharged. While such an order is in effect,
and the debtor is abiding by it, no creditor may proceed against the debtor in
connection with a debt to which Part X applies. Generally speaking, Part X
does not apply to debts in excess of $1,000 each, without the consent of the
creditor and there are certain other exclusions of debts from the application of
Part X. Each creditor has an opportunity to object to the terms of a “consoli-
dation order”, before it is issued, or to ask for its review if the circumstances
of the giebtor have improved. The enactment of Part X will not prevent the
debtor being put into bankruptcy or making an assignment in bankruptey in
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the ordinary way, so that, where advantage is taken of its provisions, this will
likely depend upon a measure of voluntary forbearance and confidence in
the debtor, on the part of the creditors. If the proceedings under Part X are
successful, they will result in the debtor discharging his debts without incurring
the stigma of bankruptcy and without invoking the more costly and com-
plicated procedure, for making proposals, which is presently provided by the act.

The provisions of Bill S-17 dealing with the “summary administration”
provisions of the act and the Orderly Payment of Debts are the same as those
found in Bill S-2 that was passed by the Senate in 1963 except for minor
procedural changes that were made to some of the provisions of Part X.

The AcTING CHAIRMAN: Honourable senators, if you require some elabora-
tion of the provisions you should put your questions now.

Senator PEARSON: What is the actual meaning of the term “orderly
payment”?

Mr. TassE: Well, it may be said that this means that the payment of cred-
itors’ claims will be made in a certain order fixed by the court. It does not
mean they will be paid by giving priority to certain claims; it means that they
will be discharged in a certain order in view of the fact that the debtor is not
in a position to pay them in full in accordance with the terms of the contracts
under which the claims arise.

The AcTING CHAIRMAN: Everybody will be used in the same way—that is the
effect of it. If $100 comes in everybody will get his portion without priority on a
prorata basis.

Senator KINLEY: Speaking from memory, I think we have a Creditors’
Arrangement Act. How does that go along with this Bankruptcy Act?

Mr. Tassk: I think this is an act that is not very much used nowadays.
Speaking from memory I think it is an act which was passed in 1932.

Senator KINLEY: I was here when it was passed and I think it is called the
Creditors’ Arrangement Act. If I remember correctly it is a simple way of
dealing with this problem instead of going to the courts.

Mr. TAssE: Perhaps you are thinking of the Farmers—

Senator KINLEY: I am not quite sure now whether it is a provincial act or a
federal act. Perhaps Mr. Hopkins would know.

The AcTinG CHATRMAN: Mr. Hopkins thinks it is a provincial act.

Senator KINLEY: Will it take precedence over this?

Mr. TassE: This act will apply in provinces which ask for its proclamation
in their territory. I understand there is a provincial act in Ontario somewhat
similar to this and also in the Province of Quebec there is the Lacombe Law
which is somewhat similar. If these provinces ask for its proclamation, Part X
will apply.

Senator KINLEY: Therefore this is only an enabling act.

Mr. TASSE: Yes.

Senator KINLEY: Is Part X an important section?

Mr. Tassk: Yes, Part X is the section that will include in the Bankruptcy
Act provisions dealing with the orderly payment of debts. This is the last part I
dealt with in the statement I have read.

Senator KINLEY: What is your definition of the difference between insol-
vency and bankruptcy?

Mr. Tassk: I would say that insolvency is a condition existing before
bankruptcy proceedings are taken, and then bankruptcy legislation may come
into play. It may, possibly, be briefly and in a general way described as the
position of a person who is unable to pay his debts, and when such a condition
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exists, and there are other conditions which are provided for in the act, say,
where an act of bankruptcy which has occurred within six months—that person
may be put in bankruptey. Perhaps it will be simpler this way; I have here the
definition of “insolvent person” under the act. It is as follows:

“insolvent person” means a person who is not bankrupt and who
resides or carries on business in Canada, whose liabilities to creditors
provable as claims under this Act amount to one thousand dollars, and
(i) who is for any reason unable to meet his obligations as they
generally become due, or
(ii) who has ceased paying his current obligations in the ordinary course
of business as they generally become due, or

(iii) the aggregate of whose property is not, at a fair valuation, sufficient,
or, if disposed of at a fairly conducted sale under legal process,
would not be sufficient to enable payment of all his obligations, due
and accruing due;

The AcTing CHAIRMAN: What the witness is saying, Senator Kinley, is that
those are the symptoms of bankruptcy.

Senator KINLEY: I always understood a man was insolvent when he could
not pay his debts, and he was bankrupt if he did not have sufficient assets to
pay his debts. Is that the difference?

Mr. Tassk: I would say insolvency is a fact which occurs when a person
cannot meet his claims or obligations. If such a fact exists, there may be legal
consequences attached to it which may involve bankruptcy. In those circum-
stances the law will give some consequences to that fact. But a person may be
insolvent and not in a state of bankruptcy.

Senator KINLEY: But any creditor can apply to make him bankrupt.

Mr. TAassE: Any creditor can apply to the court for a receiving order.

Senator KINLEY: Have you increased here the liabilities so far as incor-
porated companies are concerned? It seems to me that you say something about
directors or people who receive salaries—did you say something about that?

Mr. TassE: My point was that there are transactions which although they
may appear to be legal do not come within what is considered to be moral
business practices. For instance you may have a situation where you may have
a company which is on the verge of going bankrupt and the directors arrange
for payments of high fees, exorbitant fees to themselves or to officers of
the company, and eventually the company goes bankrupt. This bill will include
amendments which will render possible an application in such cases to the court
to have these transactions reviewed by the court, and if the court comes to the
conclusion that the considerations given for the transaction are exorbitant, then
the trustee will be in a position to obtain a judgment and that person will have
to pay back to the estate the difference between the sum paid and what would
have been a reasonable amount.

Senator PEARSON: You have to go to the court to get that judgment?

Mr. TAsSE: The trustee would have to go to the court.

Senator KINLEY: It seems to me from reading this that you have brought
into it things like “moral rights” as against purely legal rights. Surely that is a
new feature in law. In our experience a man who has a moral right does not

count for much in court. You seem to be including in this bill considerations of
moral right.

Mr. Tassk: I am not sure I understand what you are saying.
Senator KINLEY: You said that if a man has a moral right.

Mr. TassE: I hope I understand you correctly—what we have done here—as
time changes and as business practices change with the times, there are certain
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practices that are developed and which may be accepted by our legal system as
being legal and beyond legal reproach, but these practices may be damaging to
the business community and the public interest, and by bringing them within
the scope of the act, certain of these practices which in the past were considered
unimpeachable, from now on will be reviewed by the court so that there will
not be any undue benefit given to certain persons who want to avail themselves
of loopholes in the legislation.

Senator KINLEY: That is under the control of the court, is it not? You would
not give the trustees or the inspectors that right; it would be the right of the
court, would it not?

Mr. Tassk: Exactly. The act says clearly that in any such case—and such
cases are limited in number—the trustees will have to apply to the court, and it
is the court that will decide whether redress should be given to the estate,
and some direction or guide-lines are given to the court.

Senator Brooks: Has the trustee any right of appeal? If the court decides
against him can he appeal to any other body?

Mr. TassE: Yes, it would be like any other decision of the court. The trustee
or any other person who may be aggrieved by the decision may appeal to the
appellate court.

Senator KINLEY: Do you think that there might be some unfairness in
regard to what are called preferred claims? You see, a person who has a
preferred claim gets his money, but another person does not get it. What do you
say about that?

Mr. TassE: Are you asking me the reasons why there are preferred claims?

Senator KINLEY: Suppose there is a bankruptcy and I am a creditor, and I
look at the matter and see that somebody has a preferred claim that I know
nothing about. Where do I, as a subcontractor, come in?

Mr. Tassk: The act defines what a preferred creditor is and there is section
95. There are a number of creditors who are preferred to others.

Senator LEONARD: Mr. Chairman, we have a number of prospective wit-
nesses present, and I am wondering if these questions can be left until after we
have heard them, because our time is somewhat limited. Can we do that?

The AcTiNG CHAIRMAN: Senator Leonard, it was my thought that after a
few more questions we would be finished with the present witness. Mr. Tassé
will remain with us. We have some other witnesses—

Senator BENIDICKSON: Mr. Chairman, can you indicate to us who is likely to
request the opportunity of testifying? Have you a long list?

The AcTiNgG CHAIRMAN: No, they have divided the act up between four
witnesses who are knowledgeable, and their remarks will be brief. They have
been before this committee on a number of other occasions.

Senator FLyNN: Will the Superintendent stay with us, and be present when
we deal with the bill clause by clause?

The AcTiNG CHAIRMAN: Yes. Mr. Houlden, will you bring your galaxy up?
Mr. L. W. Houlden will be the first witness before us, and he has with him some
others whom he will introduce, and he will tell the committee whom he
represents.

Mr. L. Houlden, Q.C.: Honourable senators, my name is L. W. Houlden,
and I and those with me have the privilege this morning of representing the
following organizations: The Canadian Bar Association, the Canadian Institute
of Chartered Accountants, the Board of Trade of Metropolitan Toronto, the
Montreal Board of Trade, and the Canadian Credit Managers’ Association. These
bodies have been conducting joint studies of the Bankruptcy Act during the
past winter, and when Bill S-17 was introduced they immediately proceeded to
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study the bill in both Montreal and Toronto. Because of the shortness of time
we were able only to consolidate our endeavours last evening, and the result is
that we do not have a written submission for you this morning. However, we
have arrived at unanimous agreement on the points that we would like to
present to you, but we shall have to present them orally.

Before introducing to you the persons who have been selected by our
groups to make the presentation this morning I should like to make a general
statement that we are most pleased with Bill S-17. We believe that in principle
this bill will go a long way towards overcoming the defects in the present
Bankruptcy Act. We support most enthusiastically the adoption of this bill. Our
suggestions for its revision this morning are made only to correct certain minor
defects that we believe exist in the bill, and they are not to be taken as any
general criticism of it.

With your permission, there are four of us who would like to make
submissions this morning concerning Bill S-17. There is Mr. J. L. Biddell,
F.C.A. from Toronto, who is sitting on my right. Beside him is Mr. Michael
Greenblatt, Q.C., and then beside Mr. Greenblatt is Mr. W. J. McQuillan, Q.C.
Both Mr. Greenblatt and Mr. McQuillan are from Montreal. Then there is
myself, L. W. Houlden, Q.C. from Toronto.

We have divided the various clauses of the bill among ourselves so as to be
able to deal with them as thoroughly as we may. With your permission, Mr.
Chairman, I would like now to call upon these gentlemen to deal with the
clauses of the bill which have been allotted to them. Mr. Biddell wishes to speak
to the first clause of the bill, but we have no suggestions for change with respect
101t '

Mr. ]. L. Biddell, F.C.A., The Board of Trade of Metropolitan Toronto: Honourable
senators, I would like first to congratulate the proponents of Bill S-17, and
those who have been responsible for drafting its clauses. For just a moment
I should like to speak for the Canadian Institute of Chartered Accountants.
I believe that the accountants who have spent a great deal of time studying
the Bankruptcy Act over the past two or three years can feel highly gratified
with the result of their work, since the great majority of their most im-
portant recommendations have been incorporated in Bill S-17. With the
enactment of this bill we believe that the business community can feel confident
that the deficiencies in the law which in the past may have permitted dishonest
if not fraudulent bankruptcies have now been substantially eliminated.

It is, of course, appreciated that any statute of this nature is only as
effective as its enforcement. In this area too we think the stage has been set for
a most worth-while improvement. The sections in the bill providing for greater
activity by the office of the Superintendent in investigating irregularities in the
affairs of bankrupts and the conduct of trustees are most welcome. Under the
supervision of the new Superintendent, Mr. Tassé, I think we can all look
forward to a great improvement in the control of insolvency problems in
Canada.

I should like to say a few words on what I believe are the most important
provisions in this bill, namely, those that define related persons, and which set
aside as being subject to review transactions which if entered into between
strangers would be perfectly proper but which when they are entered into
between an insolvent person and someone who did not deal with him at arm’s
length will be made subject to review by the court, and a fair accounting made
for the benefit of the creditors. I am sure that almost every one who has made
representations for the reform of the Bankruptcy Act has agreed over the years
that this was a major area of deficiency in the act.
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The great majority of what the business community believed to be
dishonest or fraudulent bankruptcies were made possible by the fact that we
did not have this arm’s length concept in the Bankruptcy Act.

The proposals included in Bill S-17 do not improperly interfere with the
basic principle of the law of limited liability. They relate only to the review and
adjustment of flagrant cases in which a debtor can legally make a profit out of
his bankruptcy.

I think the draftsmen of this bill are to be congratulated upon the
magnificent work they have done in putting it together. They have done a
first-class job for the business community. We have only the most nominal
suggestions to make with respect to the particular sections dealing with these
arm’s length principles, and we propose to bring these up as we review the bill
clause by clause.

Mr. HOULDEN: Honourable senators, we have no comments to make on
paragraph 2 of the bill; but Mr. Michael Greenblatt will deal with paragraph 3,
on page 4.

Mr. Michael Greenblait, Q.C. of The Canadian Bar Association: The whole of
sections 3A and 3B are basic to the legislation before the Senate in relation
to the Bankruptcy Act and are most enthusiastically endorsed and supported
by our committee.

Apart from other amendments, we believe that the introduction of sections
3A and 3B plus the vigilance of creditors and their trade associations both
before and after the bankruptcy, should go a long way to obtain better
administration of the Bankruptey Act by trustees, produce better dividends and
eliminate many of the fraudulent bankruptcies of the past.

This section provides the Superintendent with the widest possible and
imaginable powers, duties and opportunities to supervise the proper administra-
tion of the Bankruptcy Act, enforce its provisions, investigate and examine
anyone, search and seize records, and report offences to the Attorney General of
the province for prosecution.

While we recommend and approve the far-reaching powers of investigation
given to the Superintendent, we do, however, submit that these powers should
not be applicable where there exists a solicitor-client privilege. The solicitor-
client privilege is defined by the Income Tax Act in subsection(e) of section
126A of that Act, as follows:

“solicitor client privilege” means the right, if any, that a person has
in a superior court in the province where the matter arises to refuse to
disclose an oral or documentary communication on the ground that the
communication is one passing between him and his lawyer in professional
confidence.

This privilege is expressly recognized in section 126A of the Income Tax
Act, whereby it is exempted from that Act’s investigation provision, and we
recommend that the same exception should be provided for in the Bankruptcy
Act under sections 3A and 3B.

The ACTING CHAIRMAN: Let me ask one question. I was under the im-
pression that these sections were copied almost verbatim from the Income Tax
Act. Is that true, Mr. Greenblatt?

Mr. GREENBLATT: That is true as far as the definition of a related person
and an armslength transaction is concerned, but with respect to the far-reach-
ing investigating powers given to the Superintendent, these parts are not a copy
of the Income Tax Act, although many similar provisions appear in the said Act.
The Income Tax Act has given special recognition of solicitor-client privilege,
and we recommend that the Senate give thought to this provision. It had not
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been included in the 1949 provision of the Bankruptcy Act. Such a right and
privilege does not exist in most provinces—it does exist in Quebec and may exist
in some of the common law provinces. I understand that it does not exist in the
Province of Ontario.

It is a new thought and was introduced in the Income Tax Act only in 1956.
Although I have not studied the matter closely, I am told this morning that it
does appear in Ontario in the Workmens Compensation Act. It may not appear,
or expressly form part of the Combines Act.

Mr. HouLpEN: We have no comments on paragraph 4, on page 6 of the bill.
We do have comments on paragraph 5, on page 6. Mr. Michael Greenblatt will
deal with recommendations on paragraph 5.

Mr. GREENBLATT: Honourable senators, the purpose of paragraph 5 is to
provide the machinery for protecting creditors by giving them the opportunity
of obtaining an interim receiver to protect the assets while the proposal is
pending, or after a proposal has been initiated by a debtor and after the trustee
has been named under that proposal.

Under the present act, all the trustee does under the proposal is simply to
receive the information from the debtor, examine the statement of assets and
liabilities and value the assets and the extent of the liabilities, send out this
material to the creditors, assemble a meeting of creditors for the purposes of
dealing with that proposal; but he does not interfere with the operation of the
insolvent, who is not a bankrupt at that stage. It is a pre-bankruptcy proposal
at that stage. He does not interfere with the operation of the debtor’s business
whose proposal is under consideration.

We have felt that while there is a possibility in some provinces and under
some jurisdictions based upon the interpretation of the present act that an
interim receiver may be appointed to protect the assets, pending the proposal,
nevertheless, it does not always happen, and the kind of allegations which must
be made by a petitioner or by creditors acting as a group asking for such an
interim receiver are rather onerous and sometimes could lead to embarrassment
for the creditors requesting the order, because it is almost tantamount to
alleging fraud or a possibility of fraud being committed or that the assets are
being squandered or are not properly being taken care of, and that fraudulent
preferences are being created in favour of certain creditors.

In order to protect the creditor as a matter of right the present amend-
ments provide that the appointment of an interim receiver may be made—and I
emphasize—may be made—under subsection (1) of section 24A when it is shown
to the court to be necessary for the protection of the estate of the debtor, or
when at least five per cent of the unsecured creditors are representing at least
25 per cent or more of unsecured claims.

. The second section I read is especially a step in the right direction, and it
was the kind of step we have been advocating for many years. However, as the
proposed amendment now reads we have again a situation where the court may
or may not grant an Interim Receiver. We want to specially emphasize that
where it is necessary for the protection of the estate the court may, on proof,
appoint an interim receiver, but when it is requested by five per cent of
unsecured creditors holding 259% or more of the amount of the unsecured claims,
the court should have no discretion in the matter and proceed to appoint an
interim receiver. That is our point, and it is to that extent we are asking that
subsection (3a) and subsection (3b) of section 5 of the bill be amended.

 Senator CoNNOLLY (Ottawa West): I understand that the appointment of an
interim receiver may be made when at least five per cent of the unsecured
creditors representing at least 25 per cent of the total amount of unsecured
claims request it?

Senator Haic: All you want is the word “may”’ changed?



BANKING AND COMMERCE 47

Mr. GREENBLATT: ‘“May” to apply with respect to (a), that is, where the
court finds it necessary to grant an interim receiving order, but “must” when in
the opinion of the court it is shown that at least 5 per cent of the unsecured
creditors having a certain portion of the unsecured claims, desire it.

Senator HA1G: You want this word changed from “may” to “shall”?

Mr. GREENBLATT: No. “May” with respect to (a); and “shall” with respect
to (b).

Mr. HouLDEN: With reference to clause 6 of the bill, I have been asked to
speak to that.

When a proposal is made to creditors, there is a meeting of the creditors to
consider it. You will notice in section 31(2), at the bottom of page 6, it reads:

Each class of creditors shall vote independently of the others. .
Among our group here today we have considerable experience in bankruptcy
work and none of us has ever seen a proposal where creditors have voted by
classes. We are content if that word “shall” is changed to “may”. There might
be some circumstances where one would want creditors to vote by classes, but
the suggested paragraph would introduce something entirely new. We think it
would hinder the act if creditors had to vote by classes.

The other point which we have in clause 6 of the bill is shown at the top of
page 7. Section 31(4) provides:

The trustee, as a creditor or as a proxy for a creditor, may not vote
on the proposal.

We can see no reason for that provision. Quite frequently, creditors are not able
to be at a meeting and they will assign their proxies to the trustee and the
trustee, who will be the chairman of the meeting, will be instructed by the
creditors as to what they want him to do. We see no reason why this right
should be taken away from creditors, or why a trustee should not be able to use
a proxy which is given to him.

With reference to clauses 7 and 8 of the bill, Mr. W. J. McQuillan, Q.C. will
speak to them.

Senator FLYNN: Before we go on to clause 7, may I ask a question on clause
6? I agree that I have never seen any vote by class, but I wonder what is the
use of mentioning this at all. My understanding is that a proposal is irregular if
it does not provide for the payment by preference of the secured and preferred
creditors.

Mr. HOULDEN: That is right.

Senator FLYNN: Therefore, there are only the ordinary creditors who are
called upon to vote on a proposal and I do not see even the use of changing
“shall” to “may”. I have never been able to find out what was the purpose of
this provision.

Mr. HourLpEN: I must agree. I suppose that theoretically there is some
possibility of abuse. We do not see any harm in the word “may”, but with the
word “shall” it would not make any sense.

Senator FLYNN: And it would be no use, either.
Mr. HouLDEN: No, it may not be.

Mr. W. J. McQuillon, Q.C.. (The Canadian Bar Association): Honourable
senators, clause 7 sets out the principle of appointment of inspectors. Under
section 32A, for the first time the right of creditors to appoint inspectors under
a proposal is accepted, and this is just as important under a proposal as in a
bankruptcy problem. If we give inspectors the powers of inspectors, we feel we
should also provide that they should have the duties and compensations of
inspectors. In many instances, inspectors may have to travel some distance and,
their disbursements should be covered, just as it is in bankruptcy proceedings.
There should also be some provision for fees.



48 STANDING COMMITTEE

Secondly, in section 32B we suggest a minor change as regards wording.
Normally, under the act, the word for the acceptance by the creditors of a
proposal is ‘“accept” not “approve”. When we use the word “approve” we are
speaking of the court’s approval. I suggest that in the first line of section 32B
“approve”’, be changed to “accept”.

In section 32B(1) there is reference to “deemed to have made an author-
ized assignment”. The principle is sound but we have to bear in mind that
where we may be dealing with immovable property there must be some sort of
judgment or order which can be registered. Therefore, we think this should be
changed to read that an order be issued.

Perhaps the most substantial point which we have in regard to section 32B
is that, once the proposal has been rejected, the meeting to consider the
proposal should convert itself into a meeting of creditors. When the meeting is
called by the Trustee the creditors should be advised that if they reject the
proposal, they convert themselves into a meeting of creditors, at which meeting
the trustee will be appointed by ordinary resolution.

In section 32B(2), we suggest again a change from the word “approve” to
the word “accept.”

In regard to clause 8 of the bill, we suggest that the levy provided for in
section 34(5), (6) and (7), that is, the levy of 2 per cent, provided under section
106 of the act, should not be extended to include a distribution by the trustee of
shares. The value of shares in a corporation is very tenuous, to say the least,
when they are offered to creditors under a proposal. The difficulty of fixing the
value would be in many cases impossible to overcome. We suggest that a
distribution of shares should be exempted from the provision of the levy of 2
per cent. :

We also suggest that the levy should not apply to secured creditors. Those
in practice are well aware of the convolutions that secured creditors must now
indulge in, in order to avoid the levy. In bankruptcy, for example, rather than
permit the trustees to realize the assets under section 88 of the Bank Act a bank
will use the device of naming the trustee as agent for the bank. This is to avoid
the application of the 2 per cent levy, which would be applicable in the event
the trustee realizes the assets pledged the bank under Sec. 88 of the Bank Act.

The distribution of shares should be exempt, the distribution to secured
creditors should be exempt. Where the terms of the proposal are carried out by
the issue of notes to creditors, which frequently are payable over a period of 2
or 3 years, every six months, some creditors will request the issue of the notes
and in some cases they can take those notes to the bank and discount them.
Where a distribution is made by way of notes, it is suggested that the levy of 2
per cent should be applicable and payable to the superintendent only on the due
date of the notes and not on the actual date of issue of the piece of paper, that
is, that the 2 per cent should apply as the notes are paid.

Alternatively, the superintendent could be given a note covering the
applicable levy payable at the same periods as the terms of the notes.

Mr. HouLpeN: Mr. Greenblatt will deal with clause 9 of the bill.

Mr. M. G. GREENBLATT: With respect to notice, which is dealt with in clause
9 of the bill, relating to section 36 of the act, we have two minor but rather
significant changes to' suggest.

You will note that under section 36(1) anyone can make an application to
the court to annul a proposal which has been ratified by the court after it had
been accepted by the creditors.

Now, under this section as proposed, or under this amendment, notice has
to be given of this application to annul the proposal only to the debtor and the
creditors as the court may direct. But we suggest that perhaps the most
interested party, not only for himself, but on behalf of the creditors, is the
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trustee, and this subsection should be amended so that notice will also be given
as a matter of right in the event of an application to annul to the trustee under
the proposal.

Now the second change concerns subsection 5 of section 36 of the proposed
amendments to the act. Under this subsection, in the event the proposal is
annulled, the trustee shall forthwith call a meeting of the creditors, etc., for the
purpose of appointing a trustee and inspectors for estate of the defaulting
debtor. Now, at the stage where a debtor has defaulted under his proposal, and it
has been annulled by the court, there is a good likelihood that there are no
assets in the estate with which to pay the expenses and charges of the trustee
who is obliged under this section to call a meeting. There is no choice on the
part of the trustee but to continue with the administration of the estate. We
would like to add, in order to avoid many situations where trustees may be
compelled to carry on against their better judgment and against their own
interest, the words ‘“unless the court otherwise orders” so that if a trustee
appears before the court and indicates he is not interested in continuing as
trustee of the estate the court, then, would have the privilege of making an
order appointing another trustee or call upon the Official Receiver to call the
meeting and administer the estate. Therefore the suggestion is that subsection 5
should read, “where an order annulling a proposal has been made, the trustee,
unless the court otherwise orders, shall forthwith call a meeting of creditors”,
ete.

Mr. HouLpeN: Honourable senators, paragraph 10 of the bill, as Mr. Tassé
pointed out, is probably one of the most important in the bill, and Mr. Biddell is
going to speak to that.

Mr. BippELL: Honourable senators, this question of the seizure of post-
bankruptcy income of the debtor we all feel is most important. The proposed
section 39A would require that in every personal bankruptcy the trustee must
apply for an order in which the court in its discretion may order that some part
of the post-bankruptcy earning of the debtor be seized by the trustee for the
benefit of the creditors.

We believe that the enactment of a provision in this form would be a most
regressive step. While such a provision would result in additional profits to
collection agencies and some trustees, it would be of little benefit to creditors
and would create an administrative and social problem most disadvantageous to
the general public. We think that this section should be permissive only and not
mandatory.

Personal bankruptcies are not a major problem in Canada. It is conceded,
however, that they might become so if a great many of our people took the
bankruptey route to avoid the payment of their debts. The following statistics
would appear to indicate that up to the present the problem is not a serious one.

Number of salary and wage earner bankruptcies: 1963, 1,588; 1964, 2,142;
1965, (Nine months), 1,400.

Personal bankruptey is perhaps as much a social problem as a business one.
The great majority of personal bankrupts are salary and wage earners, not
businessmen. Their insolvency has come about through having borrowed or
purchased on credit to finance a standard of living which their incomes can not
afford. Most of these people make a reasonable effort to satisfy their creditors
but for some the only way out is to go into bankruptcy.

Collection agencies acting for creditors eventually get around to the
garnishee of the wages of these people and most employers refuse to put up
with this inconvenience and the individual loses his job. We have seen many
individuals pursued from job to job by garnishee orders. These people become
a problem for the welfare agencies and in many cases personal bankruptcy is
the only way out.
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Most personal bankrupts owe only a relatively small sum to their creditors
but this sum, together with the interest accruing on it, is ordinarily far greater
than the income of the individual can service. It is easy to understand the
frustration of the collection managers acting for the small loan companies and
for the merchants who sell on extended terms when one of their debtors takes
refuge in bankruptcy. We believe however that at least as strong a case can be
made for a more thorough credit check before credit is extended, as for the
enactment of punitive legislation aimed at the insolvent debtors. In any event, it
seems reasonably clear that there will always be a certain number of persons
who will unwisely take advantage of the easy credit which is virtually thrust at
them these days by companies who appear determined to increase their sales
volume.

It is difficult to understand what the proponents of this section wish to
achieve. We think it unrealistic to expect that the funds which the bankrupts
must contribute from their earnings will ever find their way in any volume to
the unsatisfied creditors. Almost inevitably, such amounts as the debtors do pay
will be largely used up in collection costs and trustee’s fees.

We are currently seeing an increasing tendency for the Courts, urged on by
creditors, to require personal bankrupts to contribute some part of their
post-bankruptcy income to the trustee as a condition of obtaining their dis-
charge. It is perhaps reasonable to expect that if the proposed section were
enacted, the courts would set similar terms of payment to be made by debtors
commencing with their bankruptcy. In our opinion, this would succeed only in
punishing the debtor and enhancing the profits of the collection agencies and
the trustees.

The courts are making orders such as requiring a stenographer to pay the
sum of $10 a week for two years to the trustee as a condition of obtaining her
discharge. Another example is that of a man earning a modest salary being
required to pay $100 a month for fifty-five months to the trustee in order to
obtain his discharge. It is not my place to express an opinion on the wisdom of
such orders but it is quite clear that few, if any, trustees could ever effectively
enforce collection in these cases using only their own staff. We think it highly
probable that if this practice continues, those trustees who are active in the field
of personal bankruptcies will likely make arrangements with collection agencies
to enforce these orders. The prospect of much of the money eventually finding
its way to the creditors would not appear to be too great.

A serious problem which is now being created and which would become
infinitely worse if this section were to go unchanged is that creditors would be
still further encouraged to make representation to the courts to force debtors to
pay over some part of their post-bankruptcy income. We think it highly likely
that the courts would continue these orders in effect long after the debtor’s
discharge; i.e., would require the trustees to keep these bankruptcies under
administration for many months or even years longer than is normally the case
because they would be under court order to attempt to collect what are
frequently only trifling amounts of money.

It has been rather difficult for us to understand exactly what was in the
minds of the proponents of this section.

Some of us do recall conversations with officials of the Department of
Justice in the past in which one of the great concerns was that there were a
number of individuals who went into bankruptcy, and then never did apply for
their discharge. The particular individual we were talking to on that occasion
thought that this was scandalous. Frankly, we could not see any great harm in
it. If an individual went into bankruptey and did not apply for his discharge
then, in our thinking, that was his lookout. We think however that one of the
reasons why this proposal was brought forward was to force these people to
come ap and obtain their discharge.
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We are concerned, having regard to the way the courts are operating at the
present time, that the courts would not cut off these orders. We think that the
courts would make these orders carry on for many months and for many years
in an attempt to punish the debtor, and to recover something from the creditors.
There are much easier ways of inhibiting people who should not take advantage
of the Bankruptcy Act from doing so than, in effect, setting up provisions that
would emasculate the basic provisions of the Bankruptcy Act and saying: “It is
all very well; you have gone through the bankruptcy proceedings but you are
going to pay instalments to your creditors”. That is not the way to do it. There
are much easier ways of doing this than that which this section proposes.

Senator FLynN: Which ways?

Mr. BippeLL: I will come to that later on.

It may be that provision for the court making such orders is looked upon as
a means of controlling the incidence of personal bankruptcy since a debtor will
perhaps not be so ready to make an assignment if he is aware that he may only
be substituting a garnishee by the trustee for that presently being issued by his
creditors. If this is the objective we think that it could be achieved in a much
more sensible manner.

In our opinion, the proposed section 39A should at this time be made
permissive; that it should read that the trustee “may apply” for the order, and
not “shall apply”.

We are greatly concerned also about subsection (5) of section 39A, and
consider that it should be eliminated entirely. The effect of this subsection is to
say that if the court makes such an order, and an individual missed making a
payment he would automatically be guilty of a criminal offence, and be placed
in prison. In other words, we are reviving in subsection (5) the threat of a
debtor’s prison. We believe this is completely wrong.

We heartily concur with the idea that on such an application the court
should have complete discretion as to whether it will require any contribution
by the debtor, and to say how much it shall be. There have been suggestions
that the court should require that the portion of the debtor’s income seizable
under the laws of the province should automatically be included in such an
order. We think this is most unwise, since it would only perpetuate the
completely unreasonable effect of the Lacombe law of the Province of Quebec,
which is the cause of so many debtors in that province having to take refuge in
personal bankruptcy.

In summary, we think that section 39A should not require the trustee to
apply for this order. It should make it permissive, so that the trustee may use it
in any flagrant case. We are very concerned also that the courts do retain
discretion as to whether or not an order will be made, and as to how much the
payments should be, and that it should not be automatically the amount seizable
under the laws of the province.

Further, we think that this particular subject should be intensively studied
by the new joint committee that is to be set up to consider the overall revision
of the act. As I say, we think there are much better ways of doing what section
39A, as proposed in this bill, is set up to do.

The Acting CHAIRMAN: Mr. Biddell, it just occurs to me that in the report
of the Ontario Committee on Consumer Credit one of the recommendations was
that we should do away with assignments of wages.

Mr. BmipeELL: That is a most important point, Mr. Chairman. There was a
case taken to the courts on the point that an assignment of wages, which many
collection agencies and money lenders are automatically obtaining in the course
of their operations, continues in effect even after the debtor had gone into
bankruptcy and has obtained his discharge. In other words, if you get a wage
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earner to give you an assignment of his wages you have him on the wheel for
life. Even bankruptcy could not release him.

Now, the courts in Ontario agreed with that in the first instance. The Court
of Appeal threw it out, and now it is being carried to the Supreme Court of
Canada. We believe it is nonsense to have the possibility of tying an unwitting
wage earner to an assignment that would continue in effect and follow him
from job to job for the rest of his life. We do not know what the Supreme
Court of Canada will decide, but if it agrees that an assignment of wages is
valid and continues beyond the bankruptcy discharge then we think there
should be provision in the Bankruptey Act to nullify such a decision.

The AcTiNG CHAIRMAN: Mr. Tassé, you are following these points, are you
not?

Mr. Tassk: Yes, with great interest. _

The AcTING CHAIRMAN: Please make sure, for the purposes of this commit-
tee, that section 39A is looked at very carefully by the department before you
come back again. I think we are very much impressed with what the witness
has to say.

Senator FLYNN: Mr. Chairman, I was wondering whether Mr. Biddell would
be able to help me. The present section 39 provides, in my view, that the
seizable part of the wages until the discharge belongs to the estate, and
normally should be paid by the bankrupt to the trustee. How can we reconcile
this with the discretion that is provided in subsection (1) of the new section
39A7

Mr. BIDDELL: You suggest, sir, that normally the seizable portion belongs to
the estate. For many years this was not the practice. When an individual went
into bankruptcy the trustee did not interfere with the bankrupt’s income from
salary or wages, unless he was earning an inordinately high salary. Now, a
notice did go to the trustees in certain areas that they should go after these
funds; that until there was a discharge they should seize these amounts. The
effect of this was disastrous. The reason why many of these people, particularly
in the Province of Quebec, were going into bankruptcy was because they could
not live with the Lacombe Law, and they had to go into bankruptcy.

Senator FLyNN: I am just wondering whether section 39 should be amend-
ed, if we are to accept your suggestion, because as it stands the law says that
this seizable part of the wages of the bankrupt belongs to the trustee for the
benefit of the creditors.

Mr. HourLpeEN: I think the answer would be that having it expressly
provided for in section 39A, that section would overcome the provisions of 39.

Senator FLYNN: It may be with an order of the court, but without an order
of the court the bankrupt has to pay to the trustee this part of his wages.

Mr. HouLpEN: That is right.

Mr. BmpeLL: The great majority of trustees are ignoring what would
appear to be their duty under section 39; i.e., to collect the seizable portion of
the debtor’s post-bankruptcy income from modest wages or salaries. We think
that section 39A should be amended to make it clear that it supersedes section
39 with respect to the post-bankruptcy income of a debtor derived from his
wage or salary.

With respect to clauses 11 and 12 we have no comments, and we proceed
to clause 13 on page 12. Mr. Greenblatt will deal with clauses 13 and 14 of the
bill.

Mr. M. G. GREENBLATT, Q.C.: Honourable senators, clause 14 of the bill,
which deals with section 96(1) of the act, is a very vital piece of proposed
legislation, and it can have far-reaching effects, and can, in our opinion, as it
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stands hamper the proper, effective and economical administration by a ‘trustee
and his inspectors of an estate under their charge.

As it stands, this proposed new subsection provides that a creditor who
entered into a reviewable transaction with a debtor at any time prior to the
bankruptcy of the debtor is not entitled to claim a dividend in respect of a claim
arising out of that transaction until all claims of the other creditors have been
satisfied unless the transaction—and this is important—is, in the opinion of the
court, a proper transaction. I shall not refer to the balance of the new
subsection, but let us examine what this first part means.

(Senator Hayden in the chair.)

It means that a related person definitely and automatically has a reviewa-
ble claim, and is automatically barred from sharing in the dividends unless that
related person takes his reviewable claim to the court and has the court
establish that the transaction was a proper transaction and, therefore entitled to
share in the dividends in the same way as anybody else.

We believe as it stands now that the courts and the estate of the debtor will
be clogged with endless court actions which will take months and months, and
possibly with appeals going all the way to the Supreme Court, years before an
estate can possibly be closed and before a dividend can be distributed to those
who are entitled to a dividend, that is, the ordinary unsecured creditors whose
claims are not under review. If these actions taken by these related creditors in
connection with their reviewable claims are maintained by the court there is a
good likelihood that the court may order that the costs be paid by the estate out
of the mass available for distribution.

On this point we are not sure who will be stuck with the court costs,
because there is no direction and there are no guidelines for the court with
respect to costs when allowing a reviewable claim as a proper transaction.

Our committee, most respectfully, has come up with this recommendation
to the department and to the Senate reviewing this legislation. We suggest that
section 96(1) repealing section 96 of the act should be amended so that a
creditor who entered into a reviewable transaction should be entitled to claim a
dividend in respect of a claim arising out of that transaction, unless the trustee
and the inspectors, after reviewing the claim, have disallowed the same and
such disallowance if appealed is maintained by the court, etcetera, etcetera; and
then continue with the rest of the intent of the proposed amendment.

In that way, a reviewable transaction which in the opinion of the inspectors
and trustee, after examination and after advice by counsel and accountants, etc.,
is likely to be considered by the court as a proper transaction, can then be
approved; and if they think otherwise, the trustee can then disallow the claim.
Upon disallowance, it would be up to the creditor to take his proceedings before
the court and upon failure to do so the disallowance would stand.

This happens in estates at present where there is a creditor, whether
secured or unsecured, who has a claim that the trustee and inspectors think is
not valid. The trustee may disallow it and the creditor can appeal within 30
days. If he does not do so within 30 days he fails to receive a dividend.

We say the same procedure should be followed in the case of a reviewable
claim. We say that if it is disallowed, then it is either for the creditor to
challenge the trustee, and if the creditor takes up the challenge it is then for the

court to review the transaction and declare whether it is a proper transaction or
otherwise.

The CHAIRMAN: We are just talking about the question of onus, are we not?

Mr. GREENBLATT: No, not only the question of onus, but also about the
question of procedure and machinery,

The CHAIRMAN: But as drafted, the onus was on the person who is
interested in the reviewable transaction to prove that it is a proper transaction.
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Mr. GREENBLATT: But he can only do it by proceedings before the court. He
cannot come before the trustee and inspectors and say, “I have a reviewable
claim—here is my proof that this is a perfectly valid transaction.” The trustee
and inspectors can agree, but they are forced to tell him to go to the court to
prove his claim.

The CHAIRMAN: All you want to do is to give him the right to assert that it
is a proper transaction earlier than going to the court?

Mr. GREENBLATT: That is right.

Senator FLyNN: Mr. Chairman, if I understand correctly, a reviewable
transaction would be one that has been reviewed by the trustee, or eventually
by the court. If it is only reviewable until a decision has been made by someone,
it is an ordinary claim.

Mr. GREENBLATT: No. Under the definitions of related persons, related
corporations, persons related by blood, when they have claims, their claims are
automatically reviewable claims. Those related persons and related creditors are
deprived of certain rights in connection with the administration of the estate,
such as voting etc., and by this section are deprived of ranking for a dividend,
unless they take court proceedings.

Senator FLynN: But who does that?

Mr. GREENBLATT: It is automatic by the act.

Senator FLYNN: But the trustee has to classify them as such, does he not?

Mr. HOULDEN: On his suggestion.

The CHAIRMAN: The question whether or not a transaction is at armslength,
of course, is a question of fact. And it may be obvious, but if they are at
armslength, then it is a reviewable transaction. At some stage some one has to
decide whether or not they are at armslength, and I presume, in the first
instance, it is the trustee.

Mr. HouLpEN: That is right.

Mr. GREENBLATT: Except, Mr. Chairman, that he is obliged to put it in the
category of a reviewable transaction. Where there exists actual blood relation-
ship between the debtor and creditor, he has no choice.

Senator FLynN: But he has to know that such a relationship exists.

Mr. GREENBLATT: That comes out under the general examination of a debtor
before the official receiver, in most cases.

Senator FLYNN: They may or may not decide upon that.

Mr. GREENBLATT: Someone has to find out whether so-and-so is a brother or
son or father of the debtor.

Senator FLYNN: What I am suggesting is that if a transaction has been
reviewed or classed as a reviewable transaction, then it is worth what it is
worth after that review. I really do not see the use or necessity of this section. It
is like any other transaction under section 60 and the following.

Senator BURCHILL: Mr. Greenblatt, you included inspectors and trustees. Do
inspectors rank with the trustee in determining the validity of a claim?

Mr. GREENBLATT: Prima facie and primarily the trustee is there to take his
instructions from the inspectors who have been appointed by the creditors and
ratified by the court as being the ones who are the watchdogs, and they are to
administer the estate, see to the realization of the assets and distribution of the
proceeds, etc. The trustee may, where he thinks certain acts should be done and
certain procedures ought to be taken, and if he cannot get the permission of the
inspectors to perform these acts or to take these proceedings, apply to the court
for authorization to do so on his own. However, by and large the trustee acts on
the instructions of the majority of the inspectors appointed by the creditors.
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Mr. BippeELL: All we want here is permission, Mr. Chairman, so that the
trustee and inspectors can accept a transaction which by definition is reviewa-
ble, without the requirement that it be reviewed by the court. It is perfectly
satisfactory on the face of it. We do not want to have the thing go to court.

Senator FLYNN: I think we are in agreement on that. It is not the point that
I want to make at all.

Mr. HOUuLDEN: You think the whole thing should be out?
Senator FLYNN: I do not see the necessity of this at all.
Mr. HouLDEN: We think it is an important point.
Senator FLYNN: It may be.

Mr. GREENBLATT: In the section as amended, under that provision of the act
regarding reviewable transactions, claims would be left high and dry.

Senator FLYNN: Take an example of one. Suppose something has been sold
belonging to an estate of the bankrupt corporation, which was worth $1,000 and
sold for $100. The transaction is reviewed. Then the buyer, the purchaser, has to
remit to the estate of the bankrupt corporation the object of the sale. Then
where does he stand with respect to the $100 that he has paid for it? He has a
claim for $100, if he remits the goods worth $1,000. Do you suggest that this
section 96 would say his claim for $100 will be paid only after all the others
have been paid?

Mr. BippeLL: No, no.

Mr. HoULDEN: This is designed to cover the point. Suppose a person has
arranged to set up as a liability in a limited company $10,000 for good will,
with no consideration given at all, and three months later the company goes
bankrupt, and the creditor proves a claim to $10,000. Under the present law it
was all right, but under section 96 he cannot claim. This is a reviewable
transaction and he will not be allowed, and he should not be allowed.

Senator FLYNN: It will be reviewed?

Mr. HOULDEN: This is one of the things which will be reviewed by the
trustees and inspectors and disallowed.

Senator FLYNN: What is the result of the review of the claim? That is what
I have been trying to find out.

Mr. BippeELL: We are suggesting the review first be made by the trustee and
inspectors. If they are satisfied that the claim is a valid transaction, it should
stand and should rank for dividend. If he and the inspectors are not satisfied,
the claim should be disallowed and it should be left for the court to determine
whether it is a proper transaction, and where that occurs, whether the related
creditor or the creditor having a reviewable claim should or should not rank for
dividend.

Senator FLYNN: It is the net result of the review that I should like to know.

Mr. GREENBLATT: Please do not confuse the sections under the amendment
dealing with reviewable transactions, which are being attacked, not because the
party to the reviewable transaction is a creditor. He may no longer be a
creditor. Where the transaction is attacked, it is because it is a fraudulent one
and because it was an irregular transaction and the creditors at large have been
adversely affected as a result of that particular transaction within a certain
period of time.

That has nothing to do with this particular section, because this section
only refers to where a creditor has a reviewable claim. He is already a ereditor
and he has the reviewable claim and it is not being attacked or being interfered
with under the provisions of preference or fraud. His claim is there. Because of
the definitions under the amendments, the trustee has no right to review the
transaction and the person having the reviewable claim has no right to share in
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the dividend, unless he takes court proceedings to prove that he has a
justifiable claim and is entitled to participate in the dividend.

The CHAIRMAN: You do not need these amending provisions to deal with a
provision where there is basically some fraud involved, where there is manipu-
lation between a debtor and someone related to him. You could do that now.

Mr. GREENBLATT: That would be done automatically by the trustees and
inspectors.

The CHAIRMAN: That is right. This act says that if there are certain
relationships, one is not entitled.

Mr. GREENBLATT: Unless you take court proceedings to prove that you are
entitled.

The CHAIRMAN: If words were added in section 96(1): “Unless the transac-
tion was in the opinion of the court or trustee, as the case may be”’—

Mr. HOULDEN: As Mr. Tassé pointed out this morning, one of the sections of
the 1949 act which has done most to cause difficulty with the act, has been the
provision for summary administration. Mr. McQuillan will deal with clause 15
which sets out the proposed amendment to the summary administration provi=-
sions.

Mr. McQUILLAN: May I refer back to my remarks under clause 7, on page 7
of the bill, relating to section 32B. I do not recall whether I made it perfectly
clear that when creditors have rejected the proposal and the meeting converts
itself into a meeting of creditors, the appointment of the trustees should be by
ordinary resolution.

Clause 15, on page 13 of the bill, deals with Summary Administration.
Perhaps this is one of the few points, if not the only point, in Bill S-17 where
all the groups we represent suggest that, instead of amending the section, these
sections should be completely repealed.

The concept of summary administration is based on the idea that the small
debtor, the individual debtor or small estate, should not be deprived of the right
to use the Bankruptcy Act simply because the estate is small. It was felt that by
streamlining the procedure, eliminating the publication in newspapers, reducing
the mailing from registered mail to ordinary mail, and so on, this would be
helpful.

Some years ago in a series of small estates some administered under
ordinary administration of the act, and some administered under summary
administration of the act, were examined. The average saving in handling the
small estate under summary administration rather than under the general
provisions of the act was forty dollars per estate only. For this minimal saving
wel have opened the door to wide abuses.

I think the history of the section is instructive. This summary administra-
tion appears for the first time in the 1949 act. It was borrowed almost verbatim
from section 129 of the English Bankruptcy Act. The flaw in our act is the flaw
which the English act apparently saw possible under this type of legislation and
carefully avoided.

Under the English act—where we got these sections—it is provided
that where anyone other than the official receiver who is an officer of the court
is named as trustee to administer these small estates, the summary order is set
aside and it must be dealt with under the general administrations of the act.
The creditors have the right to appoint someone other than the court official to
act as trustee, but if they do, the summary order is gone and the estate must be
administered under the general provisions of the act.

Since its inception in our act in 1949, it has caused constant trouble. Most
of our group here was before this committee in 1962 and at that time only one
of the five major organizations represented here by this group had a feeling
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that, in an emasculated form, it may still serve some particular purpose in the
act. This group has since been converted. Everyone of the groups here this
morning recommend unanimously that these sections should not be amended,
but that sections 114 and 115 should be completely repealed, and that estates,
small or large, should be administered under the general provisions of the act
and that the distinction of summary administration should no longer appear in
our Bankruptcy Act.

The CHAIRMAN: In 1962 we heard evidence that there was support from
some quarters for the continuance of summary administration.

Mr. McQUILLAN: I believe it was the Metropolitan Toronto Board of Trade.
Since then they have joined with the other groups which appeared at that time
before you. They agree now that summary administration should go.

The CHAIRMAN: They have all hit the sawdust trail now.

Mr. HOUuLDEN: The next clause, is clause 16, on page 14 of the bill. As the
superintendent has pointed out, the act has set up an entirely new principle,
under which superintendent will have a wide power of investigation where a
transaction is suspected of being fraudulent. This section, I believe, is to tie in
with that, and is to delegate to the official receiver a power of investigation. For
those of you not too familiar with bankruptcy proceedings, each province is
divided into a bankruptcy district, and each district is divided into bankruptcy
divisions. Usually there are one or more counties in each division. In Ontario we
have, I believe, 16 divisions. In each division there is what is called an official
receiver. The position has never amounted to very much. The official receiver
has assignments, receiving orders and proposals filed with him, and conducts the
first meeting of creditors and then he sends all the papers down to Toronto.

We do not feel that paragraph 16 will add to the bill whatsoever, and we
recommend that it should not be put in. We do not believe that the official
receiver would have any useful function under the section.

Coming now to section 17, you will remember that Mr. Tasse said that
under the bill a corporation could not apply for a discharge. But this will leave
a gap. Sometimes a bankrupt corporation, pays its creditors in full, and there is
a surplus. When that happens it is necessary to have the corporation discharged
and appoint a liquidator to wind it up on a voluntary basis so that the surplus
funds may be paid to the shareholders. The trustee in bankruptcy would have
no power to do that. We recommend that paragraph 17(3a) should be amended
to add the words “unless it has satisfied its creditors in full.”

Senator FLYNN: You could always in a case like that get a bankruptcy
annulled, could you not?

Mr. HouLDEN: We feel if the section were amended it would cover the
situation which I have outlined.

The CHAIRMAN: Reverting for a moment to the previous section, and the
activities under section 16, and dealing with the investigatory authority of the
Superintendent. If there are not sufficient words to cover the official receiver,
could they not be put in there?

Mr. HouLDEN: We do not feel there is any point to this paragraph.

The CHAIRMAN: But it would appear that there are enough words in the
section 3 to enable him to invoke whatever power he thinks right.

Mr. HOULDEN: That is correct. The next paragraph is paragraph 18, and Mr.
Biddell will speak to that.

Mr. BippeLL: Honourable senators, this is a paragraph that is very dear to
my heart. It is believed that the proposed section 128A was taken from a brief
submitted by the Canadian Society of Chartered Accountants. With reference to
the proposed section 128A of the bill, I believe that this recommendation arose
out of a great deal of study by the accountants and others in an attempt to find
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an acceptable solution to the problem which presently exists because individuals
can and do guide a company into bankruptcy and immediately re-enter business
behind the protection of a new incorporation.

A great many business organizations made representations that in some
manner the activities of these persons should be restricted. The accountants and
others devoted a great deal of time to this problem and in consultation with the
major credit agencies came to the conclusion that there should be available on
the public record a summary of the activities of the person or persons who had
a financial interest in a company, and who were primarily responsible for
directing its affairs up to the time of its bankruptcy. It was believed that if this
record contained a statement of opinion by the trustee and the inspectors acting
in the bankruptcy as to the activities of these persons then businessmen to
whom these same individuals applied for credit in their new ventures would
have an opportunity to protect themselves. Both the Accountants’ Committee
and representatives of major credit associations believe this to be a far more
practical solution to the problem of inhibiting the re-entry of chronic defaulters
into business than any attempt to positively bar these people or set up
minimum capital requirements, etc. This recommendation had a high priority in
the accountants’ list.

The proponents of the bill have apparently recognized the value of the
information concerning the identity of the persons responsible for the bankrupt
corporation’s activities and of a statement of opinion from the trustee and
inspectors. Unfortunately, the proposed section 128A would only make the
significant part of this information available to the Superintendent, not to the
general public.

Now we would propose two or three changes in this section 128A. First, in
subsection (a) which is at the foot of page 14 of the bill we would suggest it is
not necessary that this report list the directors and officers of the companies. It
should only list those actively in charge of the affairs and under whose direction
it went bankrupt.

In many cases we find a corporation has gone bankrupt and the directors or
officers are merely figureheads, in many cases just minor employees set up by
the real owner or operator of the business, and there is no real purpose in
putting the names of these people in the public record and perhaps having them
adjudged guilty by association with the name of the person or persons to whose
activities we wish to call attention.

The CHAIRMAN: What you are suggesting would involve taking out the
words “the names and addresses”—

Mr. BmpeLL: Just take out the words ‘“directors and officers of the
corporation”—that is what we want to eliminate.

The CHAIRMAN: All right.

Mr. BippELL: At the top of page 15 of this bill we think that after the word
“trustee” in the first line there should be the words “had a financial interest in
the debtor” because we are only interested in naming those persons who had
something to gain, who in fact owned this business and were directing its
affairs. There is no point in putting on record that this fellow was an employee
or general manager and the company got into difficulties. We are suggesting
that the people who carried it on behind the protective features of the law of
limited liability, got into difficulties, went bankrupt and then started over again,
are the people concerned.

The CHAIRMAN: But the man may be an employee or an officer of the
company, and he may be a bad manager. He may do all these things that lead to
bankruptey, but if he is getting a salary in the meantime—

Mr. BippELL: We do not think that position is the most important. We have
no great objection however to leaving this particular section as it is because it
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will still get at the fellow who owned the business and was running it into the
ground deliberately.

The CHAIRMAN: I thought it would be designed to get anybody who had a
part in that.

Mr. BppELL: Down in subsection (c¢), in the first line, we would want the
statement of opinion by the trustee to be accompanied by a statement of opinion
by the inspector, and if you would put the words “and inspectors” after
“trustee” in subparagraph (c¢), it would cover the situation.

Then the really important amendment we propose to this section is that the
information required under subparagraphs (b) and (c¢) also be sent first of all
to the individuals who have been named in order that they will have an
opportunity to apply to the court for a review and a deletion of that report if
necessary, but after they have had an opportunity to apply to the court, if they
have been named, then they will appear, in the report filed with the official
receiver, and thereafter on the public record. The really significant aspect of
this, is that these were the people who in the opinion of the trustee and
inspectors failed to account properly for the bankruptcy or for the deficiency in
the company’s assets and liabilities, and were responsible for the bankruptcy,
which came about as a result of the activities described in subparagraph (c).

The way this has been put in the bill means that the information is now
available to the Superintendent, as of course it should be. The original idea was
that it should be available to credit-granting agencies so that it would be made
available to the business public. Unless the information required by subpara-
graphs (b) and (c) is also eventually made available on the public record, the
whole section loses its point.

The CHAIRMAN: Would you revert to (¢) for a moment. You seem to have
some duplication there if you say “a statement of opinion by the trustee and the
inspectors with respect to the probable causes of the bankruptcy arrived at
after consultation with the inspectors and other persons”.

Mr. BippeELL: Well, we felt that it was only proper for the trustee to arrive
at his opinion after consultation with the inspectors. We want to avoid the
possibility of a report being filed solely by a vindictive trustee. We feel that his
report should be signed by the inspectors; that there should be an indication of
whether the inspectors disagreed with or concurred in his report.

The CHAIRMAN: Are you suggesting that the trustee should compel the
inspectors to make a report?

Mr. BippELL: No, he makes the report, and this subsection requires him to
consult with them. We feel it should be necessary that the report contain a
statement from or the signatures of the inspectors indicating that they concur in
it, or disagree with it.

The CHAIRMAN: How do you compel the inspectors to sign something they
do not want to sign?

Mr. BippeLL: If they refuse to sign then that could be included as an
adjunct to the report. The report could indicate that it was impossible to get the
inspectors to sign.

The CHAIRMAN: What was the other suggestion? You said that there should
be amplification in one subsection.

Mr. BppELL: That is subsection (2) which provides that a report to the
Superintendent pursuant to paragraph (a) of subsection (1) must include the
information in paragraphs (a), (b) and (¢). This is so that the whole report will
get on the public record, and perform the purpose for which the whole section
was designed. Otherwise, the only person who is going to get the significant part
of this report is the Superintendent. It is not going to be of any value to the
business community at all, other than that arising out of any action the
Superintendent may take.

23681—3
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The CHAIRMAN: The Superintendent can leak it out, can he not?

Mr. BiopeELL: Well, we think this is the best way to do it; that it should get
on to the public record.

As one final change, we think that the words “official receiver” in the
second to last line of subsection (3) should be changed to “registrar”, because in
some jurisdictions the official receivers do not keep records, and we think that
the proper place for this report to be eventually filed so that it can be made
more easily available to credit agencies is with the registrar.

Mr. HouLDEN: The next clause with which we wish to deal is clause 19, and
Mr. McQuillan will deal with that.

Mr. McQUILLAN: Honourable senators, in paragraph (h) the drafters have
certainly done an excellent piece of work in covering an area which up until
now has caused a great deal of trouble, and which has not been properly
covered in the act. They are to be congratulated for that.

I will put aside for the moment paragraphs (f) and (g). We have no
suggestion to make in respect of paragraph (h), and only a minor suggestion to
make with respect to subsection (3) on page 17. Subsection (3) reads:

Nothing in paragraph (h) of subsection (1) shall be construed to
apply to a sharing of trustee’s fees among persons who together act as
the trustee of the estate of a bankrupt.

And we think there should be added the words “or as joint trustees under a
proposal”. This would make for an acceptable sharing of fees.

I come back then to paragraphs (f) and (g). We all realize what the bill
has in mind, namely, to stop improper solicitations of assignments in bankrupt-
¢y, or petitions in bankruptcy. The question is whether the wording of
paragraphs (f) and (g) is so wide as to sweep up the normal dealings that a
trustee has with people who eventually become bankrupts.

For example, a debtor company which realizes it is in trouble consults a
reputable trustee, who is a chartered accountant at the same time, and discusses
its problem, The trustee, as a C.A., tells the company in all good conscience that
he feels the problem is such that it cannot continue, and that it should make an
assignment in bankruptey. Technically, this would be canvassing or soliciting or
recommending an assignment in bankruptcy.

An attorney may, in dealing with certain clients over the years, be in a
position of having certain information about a certain debtor’s operations. He is,
I think, in good conscience, being under retainer, bound to contact his client and
inform him that he understands certain things are going on which if permitted
to continue will cause the client to suffer a great deal more, and suggests that a
petition in bankruptcy should follow.

I think the provisions of paragraphs (f) and (g) are too wide, and should
be carefully reviewed, and perhaps put over until there is a further revision of
the act in order that they may be properly dealt with. In other words, it is my
opinion that there should be control over improper solicitation and canvassing,
but it should not lay open to blackmail a trustee who proceeds in a normal
businesslike way, or an attorney who proceeds in the same manner, where an
assignment might result or a petition in bankruptcy might follow.

The CHAIRMAN: Mr. McQuillan, I notice that paragraph (f) of section 160 of
the act starts with the words: “A person who ...”. Then, when you come down
to paragraph (f) as it is in the act you see that it reads:

being a trustee, solicits or canvasses a person to make an assignment
under this Act;
The proposed amendment is:
A person who. .. :
(f) directly or indirectly solicits or canvasses any person to make an
assignment under this Act. ..
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So, it covers a broader area than just the trustee.
Mr. McQuiLLAN: That is right. '
The CHAIRMAN: What do you think paragraph (f) is ‘aimed at? Is it the
trustee who gives this kind of advice to get business, or is it the lawyer who
advises, or any member of the general public, or even some creditor?
Mr. McQuILLAN: The actual abuses under the act as it is now, senator—
The CHAIRMAN: No, under paragraph (f) as it stands in the act it is clear it
is the trustee, but the proposed (f) seems to cover the whole wide World

Mr. McQuILLAN: That is right—any person.

The CHAIRMAN: Is there any reason for this? What mischief is it trying to
get at?

Mr. McQuILLAN: There have been cases where an individual, not a trustee
but as an agent for a trustee, checks the lists, for example, of seizures and
bailiff’s services, and so on, and certain credit reports, and who will approach a
debtor, or even a small business, purporting to consolidate the debtor’s debts,
and when the debtor asks for advice he is told: “There is no solution for you but
to make an assignment in bankruptcy. The trustee in whose hands you will be
will take care of you well. You will be charged such-and-such a fee, and in six or
eight months you will get your discharge”. This agent receives a commzssmn for
this, and the trustee earns a fee. This is the mischief that has been going on. It
is a type of solicitation that unquestionably should be stopped. It is a type of
canvassing that should be prohibited. The question is whether we are going too
far—

The CHAIRMAN: You are covering the whole world by this amendment.

Mr. McQuUILLAN: Yes, and if the person soliciting or canvassing is a good
and conscientious trustee who would recommend a client who comes to him to
make an assignment in bankruptcy he will fall within the meaning of soliciting
or canvassing.

The CHAIRMAN: The kind of example you gave would be covered if you had
in the present paragraph (f) the following words “being a trustee, directly or
indirectly canvasses a person”. If he uses an agent I would not think you would
need any other words.

Mr. McQUILLAN: But, what is soliciting and what is canvassing?
The CHAIRMAN: You should not be asking that question these days.

Mr. McQUILLAN: Are we to condemn the trustee who acts in a perfectly
normal way, receives this person in his office and tells him: “Yes, I think you
should make an assignment in bankruptcy”? Is that canvassing? Under this
wording it might well be.

Mr. R. W. Stevens, Counsel, Credit Granters’ Association of Ceanada: That is
already covered in the act.

Senator FLYNN: How does a trustee obtain his appointment in an assign-
ment. Is his appointment the responsibility of the official receiver? How, in fact
does this happen?

Mr. McQuUILLAN: That is what the act says, that the assignment is taken to
the official receiver, and the official receiver to the best of his determination
having regard to the wishes of the creditors names a trustee. In practice that
simply does not work. The official receiver has no competency to canvass the
creditors at this stage as to whether they want Mr. Smith or Mr. Brown. He
appoints the trustee named on the assignment.

Senator FLYNN: On the assignment? I see. I am wondering whether you
would not be able to cure this ill if the appomtment.of the trustee in the case of
an assignment ‘was made only by the creditors, and in the meantime the Official
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Receiver would be acting as an interim receiver, or something like that. That is
the difficulty, to my mind.

Mr. MCQUILLAN: It creates great problems. There may be cases where he
makes an assignment, and one of the most beneficial functions we can perform
is to continue the operation of the business, in the meantime.

Senator FLynN: Or if the Official Receiver was able to canvass the
creditors befor making the appointment of the trustee, perhaps?

Mr. McQuiLLAN: That is true. In theory, senator, this is the way it should
be done, but the Official Receiver is in no position to do so in practice. He has
creditors, perhaps in Virginia, Newfoundland, Vancouver, and many other
places. How can you contact them? The creditor in Vancouver, for instance, does
not know one person from another in other parts of the country.

Senator FLYNN: There is no doubt that if the trustee is appointed by the
debtor he will not have the same facilities to collect all the property of the
estate.

Mr. McQUILLAN: Of course, at the first meeting of creditors, the creditors
then may, by special resolution, change the trustee. It is very difficult.

The CHAIRMAN: But it is the petitioning creditor who in his petition for the
appointment of a receiver names some person as trustee?

Mr. McQUILLAN: Yes, that is on the petition; but on the assignment the
debtor chooses his trustee.

Senator FLYNN: Yes, this is the difficulty. It is in the case of assignments
that I think we should find a correction. I do not think you have it here
in this section 19.

The CHAIRMAN: What you are suggesting, Senator Flynn, is that it may be
corrected if in an authorized assignment the Official Receiver has the right to
name a trustee. Well, he does have that right.

Senator FLYNN: He can name anybody, but in practice he does not.

Mr. McQUILLAN: He has no way of determining who the creditors want as a
trustee.

The CHAIRMAN: But maybe he knows who they don’t want or should not
have.

Mr. McQuUILLAN: Under the administration of our new Superintendent of
Bankruptcy, one trustee will be as good and as competent as another. This we
will hope for.

The CHAIRMAN: Well, he will have to be—or else.
Mr. HouLpeEN: Mr. Biddell wishes to say a few words with regard to Part X.

The CHAIRMAN: With regard to consolidation.

Mr. BippELL: Honourable senators, once again we are faced with Part X
dealing with a scheme for the orderly payment of debts of individual bankrupts.
This Part appears to be relatively unchanged from the bill introduced at
previous sessions of Parliament. We do not wish to comment on Part X except to
point out that, among others, the Committee of The Canadian Institute of
Chartered Accountants did a very thorough study of this bill and in its brief
recommended substantial changes to these sections that appear in Bill S-17.

We believe that the recommendations made by the accountants would
provide for a much more workable scheme than the proposed Part X would
contribute.

We think it most unlikely that the provinces of Ontario and Quebec in
particular will find it practical to adopt Part X in its present form. We would
hope that at an early date the Government would be prepared to consider
amendments to Part X along the lines proposed by the accountants in order that
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a scheme which could reasonably be adopted in the larger centres of population
in Eastern Canada could be made available.

The CHAIRMAN: What is the suggestion?

Mr. BippeELL: Well, that suggestion is contained in about 20 pages of a brief
prepared by the Institute of Chartered Accountants and submitted to the
Department of Justice. The accountants were drawn from across Canada and
spent months in the preparation of the brief. Part X is completely impractical
for major centres.

The CHAIRMAN: In 1962 they made some submissions in respect of Part X.

Mr. BippELL: The survey of which I am speaking was made during the past
two years. The Brief containing it is on file with the Department of Justice.

Mr. HouLDEN: The last section we wish to speak on is section 22, on page 28
of the bill. This section provides when the act shall come into force. It is strange
wording, to say the least, and we feel it might cause considerable difficulty.

Without going into details, I would suggest that the act should only apply to
bankruptcies which are filed after the act comes into force, or proposals that are
filed after the act comes into force, and that it should not affect proposals and
bankruptcies in existence at the time the act becomes law.

The CHAIRMAN: I note that subsection (2) of section 22 says, “This act
applies to proposals and bankruptcies pending...”

Mr. HouLDEN: We do not know what it means. We have tried to make sense
of it, without success.

The CHAIRMAN: I know what the words “filed on the day” mean, but what
does “pending’” mean?

Mr. HouLpEN: We do not know, and we suggest that it be made quite clear
that it only applies to Bankruptcies or proposals filed after the Act comes into
force.

Honourable senators, on behalf of my colleagues I wish to thank you very
much for the attentive hearing we received this morning. We have been able to
put before you all the points we had to submit.

The CHAIRMAN: Thank you.

The next group to be heard from is the Credit Granters’ Association of
Canada. Mr. R. W. Stevens, counsel for the association, will make the present-
ation. Next to him is Mr. R. C. Helen, president. Next to Mr. Helen is Mr.
Mackenzie.

The brief has been distributed. Is there likely to be some duplication of
what we have already had before us, Mr. Stevens?

Mr. R. W. Stevens, Counsel, Credit Granters” Association of Canada: There may
be some duplication, Mr. Chairman.

May we at the outset again adopt the words of our predecessors who made
this presentation to you, and commend the Department of Justice on an
excellent job in drafting the amendment to the bankruptcy bill.

In addition, we also adopt substantially the arguments they have suggested
to you today.

By way of background, however, we have a basic difference from the four
groups who are amalgamated into one and which were so ably represented.

First of all, it is our submission that there is no alleviation of personal
bankruptcies. In effect,they are increasing throughout the rest of the country.
In the Province of Quebec it was a particularly bad situation three years ago. It
is lessening there, but increasing in the rest of the country. So I think we still
have a national problem.
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, . The second point Mr. Biddell commented upon was the question of the
Lacombe legislation and indirectly to Part X of this bill dealing with the orderly
payment of debts.

I think it is .obligatory at this point to direct to the attention of this
committee the fact that the Lacombe legislation of Quebec, and the provision
for the orderly payment of debts in Bill S-17 is ineffective in so far as the
debtors are concerned. If the debtor does not wish to take advantage of this
umbrella of protection afforded by these various types of legislation he need
not do so. :

With that background in mind, I would like to go directly to our brief,
because, as you will see, particularly we get to the question of the orderly
payment of debts. There may be a difference in the approach taken from that of
the various associations that were last represented.

- The comments on Bill S-17 of the current session of the Senate entitled
“An Act to amend the Bankruptey Act” (hereinafter called the Bill) have been
prepared.by the Credit Granters’ Association of Canada (hereinafter called the
“Association”).

- The Assoc1at10n has in excess of 5,000 members and is divided into 133
separate credit units which are located in every major urban area in Canada.
The membership is composed of:

Chartered banks
Consumer loan companies
Fuel companies

National department stores
Petroleum companies
Retail stores

A S?lgs finance companies

In November of 1962 the Association submitted to this Committee its
comments and recommendations respecting Bill S-2 of the First Session of the
Twenty-Fifth Parliament of The Senate of Canada which in the main related to
the portion of Bill S-2 entitled “Orderly Payment of Debts”. The Association
has been gratified to note that the majority of its 1962 recommendations have
been incorporated .in Part. X of the Bill. However, with the contemplated
amendments fo The.Bankruptcy Act for the purpose of correcting abuses that
have arisen since its. proclamation in 1949 and because all phases of the
bankruptcy legislation are relevant to the activities of the members of the
Association and particularly the summary administration sections of the Act,
the Association takes this opportunity of commenting thereon.

1. Since the proclamation of The Bankruptcy Act in 1949 cost of living,
wages and other elements of the economy have increased generally. It is the
submission of the Association that in light of these substantial increases the use
of “one thousand dollars” in the definition “insolvent person” is no longer
realistic and it is therefore recommended that such definition be amended by
changmff “one thousand dollars” to “three thousand dollars”.

Amend Section 2(j) of the Act (definition of “insolvent person”) by changing
. in line 4 the words “‘one thousand” to read “three thousand”.

(Numerical references throughout the brief are to the Bankruptcy Act either as
it exlsts or as outlined in the bill.)

5 q may mter]ect I concur with Mr. Tassé’s analysis. The questlon of
msolvency is a question of fact.

. This should be read in conjunction with the recommendation which we will
bp ma,kmg in regard to the, Orderly Payment of Debts provision of the act.

- The CHATRMAN: If - -you increase $1,000 to $3,000 and then some person
wants to come under the Orderly Payment of Debts, he would have to be the
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possible subject of bankruptcy, in order to get the benefit of Part X, would he
not?

Mr. STEVENS: No, sir. :

The CHAIRMAN: Part X is part of the Bankruptcy Act, therefore it would
have the bankruptcy features.

Mr. STEVENS: I think it is primarily dealing with the hiatus that has arisen
from a constitutional standpoint, sir, as to whether or not the Orderly
Payment of Debts Act, as originally passed in Alberta and Manitoba, was intra
vires the province. It was held ultra vires because it dealt with or infringed
upon the bankruptcy laws.

The CHAIRMAN: Would it not be possible to have an Orderly Payment of
Debts Act in a province if you were to separate from it the element of
bankruptcy?

Mr. STEVENS: It is an intriguing suggestion but I would think that, as to this
type of legislation that is contemplated here, the other provinces, with the
possible exceptions of Ontario and Quebec, would be quick to adopt the
legislation. I do not at this time wish to express any opinion on the constitu-
tionality of the division court in the Province of Ontario or the comparable
provisions in the Province of Quebec.

The CHAIRMAN: Our job is big enough without doing that.

Mr. STEVENS:

2. The introduction of Sections 2A and 2B are novel and have far-reaching
effects. They will no doubt go a long way to curb abuses which have existed
under the existing legislation. However, it is respectfully suggested that these
provisions may not go far enough in one respect and may go too far in another.

3. Section 2B (3) (e) provides that “persons are connected by blood
relationship if one is the child or other descendant of the other or one is the
brother or sister of the other”. No provision is made for collateral, as opposed to
direct lineal, blood relationships. Specifically, the definition does not include
uncles, aunts, nephews and cousins. It is appreciated that subsection (2) of
Section 2A provides that it is a question of fact whether persons not related to
one another through blood relationship are dealing with each other at arms
length but because of the experience of the members of the Association we
believe it desirable to create a presumption that relatives within the more
broadly defined group, including those specifically mentioned above, are deemed
to be related persons within the meaning of the Act.

Amend Section 2B (3) (e) to read as follows:

(e) Persons are connected by blood relationship if:
(i) one is the child or other descendant of the other, or
(ii) one is the brother or sister of the other, or
(iii) one is the uncle, aunt, cousin, nephew or niece of the other;

4. Tt is respectfully submitted that the effect of Section 2A (3) is to create a
conclusive as opposed to a prima facie or rebuttable presumption. In this
respect it is submitted the legislation may go too far and that in certain
cireumstances it should be open to the creditor to establish as a matter of fact
that a transaction was at arms length notwithstanding that it was between
related persons. Any number of businesses in Canada have been financed in the
first instance by a father or-an uncle providing a bona fide loan to a son or
nephew to enable the latter to start a business. There would seem to be no
reason why, in the event that the business becomes insolvent through misfor-
tune or change in economic conditions, such a creditor should not be in the same
position as other creditors in the same way as a bank would have been had it
advanced funds to the business on the guarantee of the father or uncle.
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Amend Section 2A (3) to read:

(3) It is a question of fact whether persons related to one another within
the meaning of Section 2B were at a particular time dealing with
each other at arms length, but they shall be deemed prima facie not
to deal with each other at arms length while so related and the onus
of proving that they did deal at arms length shall be upon the person
who alleges it.

5. In certain commercial transactions involving a loan to a corporation it is
common practice for the lender to take a pledge of shares or to acquire some
measure of control over the shares. This is particularly true in the case of loans
to small private companies. The present form of the proposed Section 2B (3)
(c) would result in making the lender a related person and, as such, subject to
the provisions of Sections 64A, 75 and 96. Section 64A is the section which
extends the time for the purpose of determining whether or not a preference
has been given.

Amend Section 2B (3) (c) to read:

(¢) A person who has a right under a contract in equity, or otherwise,
either immediately or in the future and either absolutely or contin-
gently, to, or to acquire, shares in a corporation, or to control the
voting rights of shares in a corporation, shall, except
(i) where the contract provides that the right is not exercisable

until the death of an individual designated therein, or
(i) where the contract is collateral to a transaction entered into at
arms length,
be deemed to have the same position in relation to the control of the
corporation as if he owned the shares.

6. The addition of paragraph (h) to Section 160 of the Act is indeed
desirable and will serve to correct a number of abuses that have arisen under
The Bankruptcy Act by virtue of the unscrupulous activities of certain licensed
trustees. It is the recommendation of the Association, however, that this
paragraph be rephrased to make it an offence if the trustee receives any
consideration or remuneration of any nature or kind beyond the remuneration
payable out of the estate, regardless of the source of such consideration or
benefit, in any way connected with the estate under the trustee’s administration.
The particular abuse which we wish corrected is where the individual who is
insolvent with no assets is solicited or voluntarily goes to an unscrupulous
trustee who dictates as a condition of the bankruptey the payment to the trustee
of three hundred or more dollars before the trustee will undertake to act. These
fees which are paid in advance may very well be obtained from an unsuspecting
creditor and, in light of the duties performed by the trustee, be excessive.

Amend Section 160 (h) to read:
(h) Being a trustee:

(i) Makes any arrangement under any circumstances with the
bankrupt or with any solicitor, auctioneer or other person
employed in connection with a bankruptey, for any gift, remu-
neration or pecuniary or other consideration or benefit whatever
beyond the remuneration payable out of the estate, or

(ii) Accepts any such consideration or benefit as described in (i)
aforesaid, or

(iii) Accepts or receives, directly or indirectly, from any source
whatsoever, any gift, remuneration, or pecuniary or other
consideration or benefit whatever beyond the remuneration
payable out of the estate, or
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(iv) Makes any arrangement for giving up, or gives up, any part of
his remuneration, either as a receiver or trustee, to the bankrupt
or any solicitor, auctioneer or other person employed in connec-
tion with the bankruptey.

(i) In the case of a trustee which is a corporation or a partnership the
prohibition in (h) above shall apply to each officer and director of
such corporation and to each member of such partnership.”

7. In addition to the point referred to in paragraph 6 hereof, it is submitted
that the trustee in his application for discharge and in his report to the court
should be obliged to file a statutory declaration to the effect that he has
complied with the Act.

Amend Section 19 by adding thereto a further subsection to be numbered (12)
(12) Upon applying for discharge a Trustee shall file with the Court a
statutory declaration that he has complied in all respects with, and
has not done or been privy to any act in breach of, this Act.

8. It is also recommended that in the event a trustee commits an offence
under this Act his licence should be automatically and irrevocably cancelled.

Amend Section 160 by adding a further subsection to be numbered (4)
(4) A person, being a trustee, found guilty of any offence under this Act
or under the Criminal Code shall have his licence as trustee sus-
pended and such licence shall not be renewed.

If I may interject here, and depart from the written brief, we have
recommended one change to the section of the bill dealing with summary
administration. It merely provides that all notices should be sent by registered
mail. In effect, this places summary administration under the new amendment
in exactly the same position for all practical purposes as ordinary bankruptcies.
Therefore, in order to have a united submission, may we adopt the recommen-
dations of the two boards of trade and the Bar Association and recommend that
the summary administration provisions be deleted in their entirety.

9. The experience of members of the Association in the past has been that
some trustees in summary administration proceedings do not attempt to mail
the notices, statements and other documents referred to in paragraph (d) of
Section 114 to all of the creditors of the bankrupt. The difference in cost
between sending these notices, statements, etc. by registered mail rather than
ordinary mail is minimal and by so doing the creditors are assured of receiving
notice of the bankruptcy and the first meeting of creditors.

Amend Section 114 (d) by deleting “ordinary” and substituting “registered”
so that the paragraph will read:

(d) All notices, statements and other documents shall be sent by
registered mail; and

PART X
ORDERLY PAYMENT OF DEBTS

10. The concept of reviewable transactions and the creation of a class of
related persons is salutary and should, it is respectfully submitted, be incor-
porated in the orderly payment of debts provision of the Act subject to the
qualifications hereinbefore referred to. This could be done by providing that the
clerk in reviewing the affidavit to be filed by the debtor in accordance with
Section 175 (2) will determine which of the disclosed creditors are related
persons and subject to the Clerk of the Court, as the case may be, being
satisfied that the debt to the related person is bona fide, such related creditor
should not be entitled to receive any payment under the consolidation order
until all other registered creditors have been paid in full.
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... The procedures recommended for sections 183 and 191 are cancelled
ih:ough that basic recommendation.

Amend Section 175 (2) (a) to read i
(a) The names and addresses of his creditors and the amount he owes
to each creditor and, if any of them are related to him as related
persons within the meaning of this Act, the relationship;

Amend Section 183 (1) to read

183 (1) The Court may, upon application, review
(i) a consolidation order of the Clerk, or
(ii) a decision of the Clerk as to a creditor being or not being a
related person within the meaning of Section 2B, or
(iii) a decision of the Clerk as to whether the claim of a creditor,
being a related person is or is not bona fide, or did or did not
result from a transaction at arms length.
Such application may be made by any person affected thereby by
notice of motion within fourteen days of the making of the order or
decision to be reviewed. The Court may upon such application
confirm, vary or set aside such order or decision and make such
disposition of the matter as the Court sees fit.

Amend Section 191 (2) to read:

(2) Subject to subsection (3) the clerk shall distribute the money pro
rata, or as nearly so as is practicable, among the registered credltcrs
and to add a further subsection to be numbered “(4)”

(4) Unless the claim of any registered creditor who is related to the deb-
tor as a related person within the meaning of Section 2B is found by
the Clerk of the Court, as the case may be, to be bona fide and 'to
have resulted from a transaction at arms length, as to proof of which
facts the onus shall be upon such registered creditor, no distribution
shall be made to such registered creditor until all other reglstered
creditors shall have received payment in full.

11. Section 175 provides that with the filing of an application by a debtor
the debtor shall also file an affidavit setting forth the information referred to in
clauses (a) to (g) of subsection (2) of that Section. The protection afforded by
Part X of The Bankruptey Act is a privilege which is made available to a debtor
and should not be granted when there is any question of the debtor not coming
to the court for relief “with clean hands”. It is therefore recommended that any
creditor should have the right to cross-examine the debtor under oath on his
affidavit and in the event that the facts set forth in the affidavit establish that
the debtor is capable of paying his current obligations generally as they become
due, or in the event that there is a materially false statement in the affidavit, no
order should issue.

Add a new section to be numbered 178A
178A. Any creditor shall be entitled to cross-examine the debtor upon' his
affidavit filed pursuant to Section 175. Such cross-examination shall
ordinarily be had at the hearing. If the debtor does not appear at the
hearing such cross-examination may be had upon appointment ac-
cording to the usual practice of the Court. If, upon such cross-exami-
nation or otherwise it should appear that the debtor is capable of
meeting his obligations generally as they become due, or that any
fact alleged in the affidavit is false in any: mateual respect no
consolidation order shall be issued. y 1 i
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12. It is noted that subsection (4) of section 176 provides that the register
to be maintained by the clerk pursuant to this section shall be separate from all
other books and records kept by the clerk and shall be available to the public
for inspection free of charge. It is recommended that an amendment to this
section be added to provide that all payments received by the clerk from a
debtor who has obtained a consolidation order pursuant to Part X must be
recorded in the register forthwith after the receipt thereof so any registered
creditor will be able to determine from time to time whether there has been a
default under the consolidation order by the debtor for the purpose of section
189 (1) (a). Without this information being available on a current basis a
registered creditor might be prejudiced.

Amend section 176 to add a new subparagraph to be numbered (5)

(5) The Clerk shall enter in the register referred to in this Section, forth-
with upon receipt thereof, particulars of all payments recelved from
or on behalf of the debtor together with the dates upon whlch the
same were received.

13. The majority of debtors who will be having recourse to the provisions
of Part X of the bill will be wage earners, and therefcre we believe it desirable
to stipulate in section 176 that any order recommended by the clerk will
provide for regular equal payments except where remuneration received by the
debtor is on a seasonal or irregular basis.

14. The history of provincial legislation comparable to Part X indicates that
the primary purpose is the consolidation of debts so the debtor may make one
payment to an authorized individual who will disburse the amount'ef such
payment pro rata to the registered creditors. Under the Ontario (The Division
Courts Act) and Quebec (the Lacombe provisions of the Code of Civil Proce-
dure) legislation no order can issue unless there is a minimum contribution
stipulated therein. We therefore recommend that any consolidation order issued
under Part X must provide that the payments to be made by the debtor will be
at least equal to the seizable portion of his remuneration provided by provincial
law or ten per cent of such remuneration, whichever is the greater. In the event
that the clerk or the court is satisfied that something in. excess of these
minimums can be paid then, of course, the greater amount will be ordered it is
recommended that section 184 be amended to ensure that any of the proceeds
realized thereunder will be distributed to the registered creditors. ;

I am sorry that comment is out of place in that it relates to the authority of
the clerk or the authority of the court to decide any matter brought before it,
and to impose such terms on the debtor in the event that a sale of his property
is ordered. It should be certain that the proceeds of that sale, regardless of the
subsequent bankruptcy, are distributed to his creditors, in the same way as any
wages accruing to a clerk during this period are also distributed to his creditors.
Add to section 181 a new subsection to be numbered (2) causing the present

subsection (2) to be renumbered (3):

(2) In the case of a debtor who is a wage earner a consolidation ordei'
shall provide:

(a) that payments be in equal, periodic, consecutive  instalments,
except in the case of a wage earner employed upon a seasonal or
irregular basis; fa

(b) that the amount of such payments shall be the greater of:

(i) ten per cent of the remuneration of the debtor, or

(ii) the percentage of such remuneration which, by provincial
law in the province where the debtor resides, is subject to
garnishee or other attachment proceedings, or
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(iii) such percentage as the Clerk or the Court, as the case may
be, shall determine having regard for the financial capacity
of the debtor.”

Amend section 184 to read

184. The Court may, in deciding any matter brought before it, impose
such terms on a debtor with respect to the custody of his property or
any disposition thereof or of the proceeds thereof as it deems proper
to protect the registered creditors and may give such directions for
that purpose as the circumstances require. The proceeds of any such
disposition shall be distributed to the registered creditors in accord-
ance with the other provisions of this Part.

15. We respectfully submit that the additional debts that may be incurred
by a debtor after the consolidation order pursuant to clause (c) of section 189
(1) should be limited to two hundred dollars as originally set forth in Bill S-2
of the Twenty-Fifth Parliament. In addition, we question the need for clause
(d) of the subsection in light of the wording of clause (b), in that no judgment
could be recovered against the debtor without the same being a proceeding for
the recovery of money within the meaning of clause (b). The purpose of these
two clauses may well have to be reviewed before the final wording of the
amendment is decided upon.

Clause (b) automatically gives the creditor the right to apply by notice of
motion to the court where any other proceeding for the recovery of money is
brought against the debtor, and clause (d) relates to judgments. I have not
been able to reconcile the wording in these two clauses.

Amend section 189 (1) (c) to read

(c) The debtor has, after the consolidation order was made, incurred
further debts totalling in excess of two hundred dollars;

16. A common abuse exists in bankruptcies of individuals with debts of
over one thousand dollars whose assets, as that term is ordinarily used in this
context, are not sufficient to enable payment of all obligations, when in many
cases the individual could, by employing reasonable budgeting practices and
establishing an orderly payment schedule, meet those obligations within a two
or three year period. It is the respectful submission of the association that
where the main asset of an individual is his earning power and where his
employment seems reasonably well assured this asset should be taken into
account and an individual should not be allowed to avoid paying his debts by
making a voluntary assignment under the act if, by employing the procedures
of Part X, he would be able to live reasonably and see to the payment of his
debts over a reasonable period of time without the stigma of a bankruptcy. This
procedure, in the opinion of the association, would be beneficial to both debtor
and creditors.

Amend to add a new section to be numbered 22A

22A. No debtor residing in a province which has had this Part proclaimed
in force, whose principal income consists of wages, salary or other
similar remuneration, shall have a receiving order issued against him
or shall make an assignment in bankruptcy, if with the consent of
his creditors, other than creditors who are related persons within the
meaning of Section 2B, and having regard to all of the circum-
stances, by applying for and obtaining a consolidation order under
this Part, such debtor ought reasonably to be able to pay in full
within a period of three years all of his debts other than debts to
related persons within the meaning of Section 2B.
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The CHAIRMAN: You are still of the view that Part X has some useful
purpose?

Mr. STEVENS: Yes, very much so.

The CHAIRMAN: Is that your submission?

Mr. STEVENS: Yes.

The CHAIRMAN: Any questions for Mr. Stevens?

I think this would be a good time to adjourn and I suggest that we resume
at two o’clock and get some answers from Mr. Tassé. Is the committee agreeable
to that?

The committee adjourned until 2 p.m.

—Upon resuming at 2.15 p.m.

The CHAIRMAN: We have a quorum, so I call the meeting to order. Would
you come forward, Mr. Tassé? We heard certain representations this morning,
and as there are no further representations to be made at this time it is my
thought that we might deal with the bill clause by clause. We can look at the
points raised in the discussion this morning in relation to the clause of the bill
we are dealing with.

Senator FLYNN: Are you sure, Mr. Chairman, that this is the best proce-
dure? I was thinking that it would be a good thing if the Superintendent and
the Department of Justice had a chance of looking at the report of this
morning’s sitting, and then giving us their considered opinion on the suggestions
that have been made. It seems to me that they are not all that simple that we
can make a judgment upon them right away.

The CrAIRMAN: Of course, if we cannot make a judgment right away then
we will let that particular clause stand, but I think we can do some elimination.
The representations were not made in relation to all the clauses of the bill.

Senator FLYyNN: I know, but they may affect a particular clause even
though they were not directly related to it.

The CHAIRMAN: If that occurs at any stage to any person then we will let
that particular clause stand. It may be a matter of a day or longer before the
transcript is available. Of course, it depends upon whether there is some
urgency in respect to this bill. However, it appears to me in connection with
clause 1, which deals with reviewable transactions and related persons, that
there was one suggestion made in the brief presented by the Credit Granters’
Association that seemed to have some value, namely, the enlargement of the
blood relationship category.

What have you to say about that, Mr. Tassé? I am referring to the bottom
of page 2 and the top of page 3 of their brief.

Mr. TassEk: In other words, they have recommended that we add to the
definition, uncles, aunts, cousins, nephews and nieces of the other?

The CHAIRMAN: Yes.

Mr. Tassk: I think that this is acceptable. On the other hand, I might say,
since I have the floor, that there was a very large number of submissions made
this morning, and although some of them may be dealt with quite easily there
are others which will require very careful consideration and attention and
further study. This, I think, will take some time. I say this in all fairness to
those who have taken the time and trouble of preparing the suggestions, and
also in fairness to the one who is speaking to you now and who wants to give
a well-advised opinion.

The CHAIRMAN: I invite discussion from the committee on the question of
whether we should delay further consideration of this bill until the transcript of
what was said this morning is available to each member, and also to the
Superintendent and the Department of Justice, so that they may weigh the
suggestions and consider to what extent, if at all, changes should be made.
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Senator BEAUBIEN (Bedford): I think that that would be very sensible, Mr.
Chairman.

Senator KINLEY: Yes, because this is an important bill.

The CHAIRMAN: Especially so now, when the Superintendent has pointed
out that some of these proposed amendments are not as easy as others to
assimilate at once. The moment that is said I think our course has to be one of
delaying the matter.

Senator PEARSON: Mr. Chairman, do I understand that all representations
have now been made to the committee?

Senator BURCHILL: Are there no further representations to be made?

The CHAIRMAN: There are no others.

Senator KINLEY: You mentioned the question of blood relationship a
moment ago, and dealings not at arm’s length.

The CHAIRMAN: Yes.

Senator KiNLEY: I think that this is going too far. There would be nobody
left in a small community. Everybody is related in a small town.

The CHAIRMAN: Then that would make it very simple, if everybody in the
town was a blood relation of everybody else, and everybody in the town was a
creditor of another person who was a debtor—

Senator KINLEY: Yes, they would not have to pay anybody. If you want to
do something and you need money you have to go to your friends to get it, and
it is always the same people in a small town who have money.

The CHAIRMAN: We have not made a final decision on the matter. It is the
first clause of the bill, and we would normally start with the first clause.
However, having regard to what Mr. Tassé has said I think the fairest course,
and the proper course, would be to delay consideration of this bill until the
transcript is available. Mr. Tassé can then weigh the representations and consult
with his chief, and we shall have an opportunity of digesting them also. I think
it will be better in the long run if we do that. Is it agreed?

Senator Beaubien (Bedford): Agreed.

Senator LEONARD: Has the Superintendent anything further to say at this
time after hearing the representations made this morning?

Mr. Tasst: I would prefer to wait and give further consideration to these
representations. I am sure I shall have something to add to what was said this
morning.

Senator FLYNN: The department has received representations directly from
the Superior Court Judges of the Province of Quebec. Have you seen those?

Mr. Tassk: I am aware that the Conference of Judges that met in early
March have made representations to the department.

Senator FLYNN: You have not had the occasion to study them yet?

Mr. TassE: They are under study.

The CHAIRMAN: Then, I will adjourn further consideration of this bill.
Another meeting of this committee is called for tomorrow morning at 9.30, at
which time we will consider the bill to incorporate the Bank of British
Columbia. The promoters and the first provisional directors of that bank will be
present to tell us why they should be granted a charter.

Senator KiNLEY: What about the bill to extend the provisions of the Bank
Act?

The CHAIRMAN: That has not yet been sent to the committee. The commit-
tee is adjourned until tomorrow morning at 9.30.

The committee adjourned.
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ORDER OF REFERENCE

Extract from the Minutes of the Proceedings of the Senate, Wednesday,
February 9th, 1966:

“Pursuant to the Order of the Day, the Honourable Senator Farris moved,
seconded by the Honourable Senator Isnor, that the Bill S-16, intituled: “An
Act to incorporate Bank of British Columbia”, be read the second time.

After debate, and—
The question being put on the motion, it was—
Resolved in the affirmative.

The Bill was then read the second time.

The Honourable Senator Farris moved, seconded by the Honourable
Senator Isnor, that the Bill be referred to the Standing Committee on Banking
and Commerce.

The question being put on the motion, it was—
Resolved in the affirmative.”

J. F. MacNEILL,
Clerk of the Senate.
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MINUTES OF PROCEEDINGS
THURSDAY, March 24th, 1966.

Pursuant to adjournment and notice the Standing Committee on Banking
and Commerce met this day at 11.00 a.m.

Present: The Honourable Senators Hayden (Chairman), Aird, Beaubien
(Bedford), Beaubien (Provencher), Benidickson, Blois, Brooks, Burchill, Cre-
rar, Croll, Farris, Fergusson, Flynn, Gélinas, Gouin, Haig, Hugessen, Irvine,
Kinley, Leonard, Macdonald (Cape Breton), Pearson, Pouliot, Power, Roebuck,
Smith (Queens-Shelburne), Taylor and Walker. (28)

In attendance: E. Russell Hopkins, Law Clerk and Parliamentary Counsel.

On Motion of the Honourable Senator Leonard it was Resolved to report
recommending that authority be granted for the printing of 800 copies in
English and 300 copies in French of the proceedings of the Committee on Bill
S-16.

Bill S-16, “An Act to incorporate Bank of British Columbia”, was read and
examined.

The following witnesses were heard:
W. G. Burke-Robertson, Q.C., Counsel.
Einar M. Gunderson, provisional director.

On Motion of the Honourable Senator Croll it was Resolved to report the
said Bill as amended, which amendments appear in the Report of the Committee
printed as part of the proceedings of this day.

At 12 Noon the Committee adjourned until 2.00 p.m. this day.

Attest.

Frank A. Jackson,
Clerk of the Committee.
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REPORT OF THE COMMITTEE
WEDNESDAY, 23rd March, 1966.

The Standing Committee on Banking and Commerce to which was referred
the Bill S-16, intituled: “An Act to incorporate Bank of British Columbia”, has
in obedience to the order of reference of February 9th, 1966, examined the said
Bill and now reports the same with the following amendments:

1. Page 2: Immediately after clause 5, insert as new clauses 6, 7, 8, 9, 10
and 11, the following:
6. (1) In this section and sections 7 to 10
(a) ‘“agent”, in relation to
(i) Her Majesty in right of Canada or in right of a province, or
(ii) the government of a foreign state or any political subdivision
thereof,
means an individual or corporation empowered to perform any
function or duty on behalf of Her Majesty in either such right or on
behalf of the government of a foreign state or any political subdivi-
sion thereof, other than a function or duty in the administration or
management of the estate or property of an individual;
(b) “corporation” includes an association, partnership or other organiza-
tion;
(¢) “non-resident” means
(i) an individual who is not ordinarily resident in Canada,
(ii) a corporation incorporated, formed or otherwise organized, else-
where than in Canada,

(iii) the government of a foreign state or any political subdivision
thereof, or an agent of either,
(iv) a corporation that is controlled directly or indirectly by non-
residents as defined in any of subparagraphs (i) to (iii),
(v) a trust
(A) established by a non-resident as defined in any of subpara-
graphs (ii) to (iv) other than a trust for the administration
of a pension fund for the benefit of individuals a majority
of whom are residents, or
(B) in which non-residents as defined in any of subparagraphs
(i) to (iv) have more than fifty per cent of the beneficial
interest, or
(vi) a corporation that is controlled directly or indirectly by a trust
defined in subparagraph (v) as a non-resident; and

(d) “resident” means an individual, corporation or trust that is not a
non-resident.

(2) For the purposes of sections 7 to 10 a shareholder is deemed to
be associated with another shareholder if

(a) one shareholder is a corporation of which the other shareholder is an
officer or director;

(b) one shareholder is a partnership of which the other shareholder is a
partner;

1%
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(c) one shareholder is a corporation that is controlled directly or in-
directly by the other shareholder;

(d) both shareholders are corporations and one shareholder is controlled
directly or indirectly by the same individual or corporation that
controls the other shareholder;

(e) both shareholders are members of a voting trust where the trust
relates to shares of the Bank; or

(f) both shareholders are associated within the meaning of paragraphs
(a) to (e) with the same shareholder.

(3) For the purposes of this section and sections 7 to 10 a “share-
holder” is a person who according to the books of the Bank is the holder
of one or more shares of the capital stock of the Bank and a reference in
sections 7 to 10 to a share being held by or in the name of any person is a
reference to his being the holder of the share according to the books of
the Bank.

(4) For the purposes of sections 7 to 10 where a share of the capital
stock of the Bank is held jointly and one or more of the joint holders
thereof is a non-resident, the share is deemed to be held by a non-resi-
dent.

(5) Where a corporation or trust that was at any time a resident
becomes a non-resident, any shares of the capital stock of the Bank
acquired by the corporation or the trust while it was a resident and held
by it while it is a non-resident shall be deemed, for the purposes of
sections 7 and 8, to be shares held by a resident for the use or benefit of a
non-resident.

7. (1) The Bank shall refuse to allow a transfer of a share of the
capital stock of the bank to a non-resident to be made or recorded in a
register of transfers of the Bank
(a) if, when the total number of shares of the capital stock of the bank

held by non-residents exceeds ten per cent of the total number of

the issued and outstanding shares of such stock, the transfer would
increase the percentage of such shares held by non-residents; or

(b) if, when the total number of shares of the capital stock of the bank
held by non-residents is ten per cent or less of the total number of
the issued and outstanding shares of such stock, the transfer would
cause the total number of such shares held by non-residents to
exceed ten per cent of the total number of the issued and outstand-
ing shares of such stock.

(2) The Bank shall refuse to allow a transfer of a share of the
capital stock of the bank to any person to be made or recorded in a
register of transfers of the bank
(a) if, when the total number of shares of the capital stock of the Bank

held by such person and by other shareholders associated with him,

if any, exceeds ten per cent of the total number of the issued and
outstanding shares of such stock, the transfer would increase the
percentage of such shares held by such person and by other share-
holders associated with him, if any; or

(b) if, when the total number of shares of the capital stock of the

Bank held by such person and by other shareholders associated

with him, if any, is ten per cent or less of the total number of the

issued and outstanding shares of such stock, the transfer would cause
the total number of such shares held by such person and by other



BANKING AND COMMERCE 79

shareholders associated with him, if any, to exceed ten per cent of
the issued and outstanding shares of such stock.

(3) The Bank shall refuse to allow a transfer of a share of the

capital stock of the Bank to

(a) Her Majesty in right of Canada or in right of a province or an agent
of Her Majesty in either such right, or

(b) the government of a foreign state or any political subdivision thereof
or an agent of the government of a foreign state or any political
subdivision thereof,

to be made or recorded in a register of transfers of the Bank.

(4) The Bank shall not accept a subscription for a share of the

capital stock of the Bank

(a) by Her Majesty in right of Canada or in right of a province or an
agent of Her Majesty in either such right or by the government of a
foreign state or any political subdivision thereof or an agent of the
government of a foreign state or any political subdivision thereof, or

(b) if the subscription is accompanied by a declaration by the subscriber
where if the subscription were a transfer of the share the Bank
would be required under subsection (1) or (2) to refuse to allow the
transfer to be made or recorded; but in the case of a subscription
pursuant to an offer under section 36 of the Bank Act the bank may
count as shares issued and outstanding all the shares included in the
offer.

(5) Subject to paragraph (a) of subsection (4), where an offer of
shares of the capital stock of the Bank is made under section 36 of the
Bank Act, the bank may accept any subscription
(a) if the terms of the offer contain provisions to the effect that in the case

of a share offered to a shareholder whose recorded address, at the

time fixed for determining the shareholders to whom the offer is
made, is a place within Canada and who is not at that time, to the
knowledge of the bank, non-resident, a subsecription will not be ac-
cepted if the share is to be recorded in the name of a non-resident;

(b) if the subscription is accompanied by a declaration by the subscriber

(i) as to whether the person in whose name the share is to be

recorded is a resident or a non-resident, and

(ii) to the effect that the total number of shares of the capital stock

of the Bank that will, if the subscription is accepted, be held by
such person and by other shareholders associated with him, if
any, will not exceed ten per cent of the total number of the
shares of the capital stock of the Bank that will be issued and
outstanding on the issue of all shares included in the offer; and

(c) if, on the basis of such declaration, the acceptance of the subscription
is not contrary to the terms of the offer.

(6) Default in complying with the provisions of this section does not
affect the validity of a transfer of a share of the capital stock of the Bank
that has been made or recorded in a register of transfers of the Bank or
the validity of the acceptance of a subscription for a share of the capital
stock of the Bank.

8. (1) Notwithstanding section 34 of the Bank Act, where a resident
holds shares of the capital stock of the Bank in the right of, or for the use
or benefit of, a non-resident, the resident shall not, in person or by
proxy, exercise the voting rights pertaining to those shares.
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(2) Notwithstanding section 34 of the Bank Act, where the total of

(a) the number of shares of the capital stock of the Bank held in the
name or right of or for the use or benefit of a person, and
(b) the number of shares of the capital stock of the Bank held in the
name or right of or for the use or benefit of
(i) any shareholders associated with the person mentioned in para-
graph (a), or
(ii) any other person who would be deemed under subsection (2) of
section 6 to be associated with the person mentioned in para-
graph (a), if both he and such other person were shareholders,
exceeds ten per cent of the issued and outstanding shares of such stock,

(c) no person shall, in person or by proxy, exercise the voting rights
pertaining to any of the shares referred to in paragraph (a) that
are held in the name of a resident, and

(d) no person shall, in person or as proxy, exercise the voting rights
pertaining to any of the shares referred to in paragraph (a) that are
held in the name of a non-resident.

(3) Notwithstanding section 34 of the Bank Act, the voting rights
pertaining to any shares of the capital stock of the Bank shall not be
exercised when the shares are held in the name or right of or for the use
or benefit of

(a) Her Majesty in right of Canada or in right of a province or an agent
of Her Majesty in either such right; or

(b) the government of a foreign state or any political subdivision thereof
or an agent of the government of a foreign state or any political
subdivision thereof.

(4) Where it appears from the register of shareholders of the Bank
that the total par value of the shares of the capital stock of the Bank held
by a shareholder is less than five thousand dollars, a person acting as
proxy for the shareholder at a general meeting of the Bank is entitled to
assume that the shareholder holds the shares in his own right and for his
own use and benefit and that he is not associated with any other
shareholder, unless the knowledge of the person acting as proxy is to the
contrary.

(5) if any provision of this section is contravened at a general
meeting of the shareholders of the Bank, no proceeding, matter or thing
at that meeting is void by reason only of such contravention, but any
such proceeding, matter or thing is, at any time within nine months from
the day of commencement of the general meeting at which the contra-
vention occurred, voidable at the option of the shareholders by a
resolution passed at a special general meeting of the shareholders.

9. (1) The directors may make such by-laws as they deem necessary
to carry out the intent of sections 6 to 10 and in particular, but without
restricting the generality of the foregoing, the directors may make
by-laws

(a) requiring any person in whose name a share of the capital stock of
the Bank is held to submit a declaration

(i) with respect to the ownership of such share,

(ii) with respect to the place in which the shareholder and any
person in whose right or for whose use or benefit the share is
held are ordinarily resident,

(iii) whether the shareholder is associated with any other sharehold-
er, and
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(iv) with respect to such other matters as the directors may deem
relevant for the purposes of sections 6 to 10

(b) requiring any person desiring to have a transfer of a share to him
made or recorded in a register of transfers of the Bank or desiring to
subscribe for a share of the capital stock of the Bank to submit such
a declaration as may be required pursuant to this section in the case
of a shareholder; and

(c¢) providing for the determination of the circumstances in which any
declarations shall be required, their form and the times at which
they are to be submitted.

(2) Where pursuant to any by-law made under subsection (1) any
declaration is required to be submitted by any shareholder or person in
respect of the transfer of or subscription for any share, the Bank may
refuse to allow such transfer to be made or recorded in a register of
transfers of the Bank or to accept such subscription without the submis-
sion of the required declaration.

(3) The Bank and any person who is a director, officer, employee or
agent of the Bank, may rely upon any information contained in a
declaration required by the Bank pursuant to this section or any
information otherwise acquired in respect of any matter that might be
the subject of such a declaration; and no action lies against the Bank or
any such person for anything done or omitted in good faith in reliance
upon any such information.

(4) Where for any of the purposes of section 7, the Bank requires to
establish the total number of shares of the capital stock of the Bank held
by non-residents, the Bank may calculate the total number of such
shares held by non-residents to be the total of

(a) the number of shares held by all shareholders whose recorded
addresses are places outside Canada; and

(b) the number of shares held by all shareholders each of whose
aggregate individual holdings of such shares has a par value of five
thousand dollars or more and whose recorded addresses are places
within Canada but who to the knowledge of the Bank are non-resi-
dents;

and such calculation may be made as of a date not earlier than four

months before the day on which the calculation is made.

(5) Where by any calculation made under subsection (4) the total
number of shares held by non-residents is under ten per cent of the total
issued and outstanding shares of the capital stock of the Bank, the
number of shares the transfer of which by residents to non-residents the
Bank may allow to be made or recorded in the registers of transfers of
the Bank shall be so limited as not to increase the total number of shares
held by non-residents to more than ten per cent of the total issued and
outstanding shares of the capital stock of the Bank.

(6) Notwithstanding subsections (1) and (2) of section 7 where in
the case of a transfer of any shares of the capital stock of the Bank to a
transferee it appears that
(a) the aggregate par value of all shares of the capital stock of the Bank
held by the transferee as shown by the register of shareholders of
the Bank at a date not more than four months earlier is less than
five thousand dollars, and
(b) the aggregate par value of the shares included in the transfer and
any shares acquired by the transferee after the date mentioned in
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paragraph (a) and still held by him as shown by the register of
transfers of the Bank in which it is sought to have the transfer made
or recorded is less than five thousand dollars,
the Bank is entitled to assume that the transferee is not and will not be
associated with any other shareholder and, unless the address to be
recorded in the register of shareholders of the Bank for the transferee is
a place outside Canada, that he is a resident.

10. (1) Notwithstanding section 7 the Bank, upon its incorporation
and with the prior approval of the Treasury Board, may, either before or
after the first general meeting of the shareholders of the Bank, accept
subscriptions for shares by residents without regard to the provisions of
section 7 but no such subscriptions for shares may be accepted by the
Bank except in accordance with and subject to such terms and conditions
as the Treasury Board may by order prescribe.

(2) Notwithstanding subsection (2) of section 8, the voting rights
pertaining to any shares of the capital stock of the Bank acquired
through the acceptance of & subscription pursuant to subsection (1) of
this section and held in the name of and for the use or benefit of a
resident may be exercised by or on behalf of the holder thereof in
accordance with and subject to such terms and conditions as the Treas-
ury Board may by order prescribe.

11. Sections 6 to 10 inclusive of this Act shall have effect notwith-
standing anything in the Bank Act but unless otherwise provided by
Parliament shall cease to have effect upon the last day upon which the
Bank may carry on the business of banking under the provisions of
section of the Act.

2. Renumber original clauses 6 and 7 as clauses 12 and 13 respectively.
All which is respectfully submitted.

SALTER A. HAYDEN,
Chairman.



THE SENATE

THE STANDING COMMITTEE ON BANKING AND COMMERCE

EVIDENCE
OrTAWA, Thursday, March 24, 1966.

The Standing Committee on Banking and Commerce, to which was referred
Bill S-16, to incorporate the Bank of British Columbia, met this day at 11 a.m.
to give consideration to the bill.

Senator SALTER A. HAYDEN in the Chair.

The CHAIRMAN: Honourable senators, I call the meeting to order. We have
before us for consideration Bill S-16, to incorporate the Bank of British
Columbia. I think the committee might agree at this time to a motion to print
800 copies in English and 300 copies ini French of our proceedings.

The Committee agreed that a verbatim report be made of the
committee’s proceedings on the bill.

The Committee agreed to report recommending authority be granted
for the printing of 800 copies in English and 300 copies in French of the
committee’s proceedings on the bill.

The CHAIRMAN: We are now ready for business. Those appearing with
respect to this bill are Senator Farris as the sponsor, and Mr. Burke-Robertson,
Q.C., as counsel. Four of the provisional directors are present, namely, Mr.
Harold B. Elworthy, Mr. William C. Mearns, Mr. Frederick H. Dietrich and Mr.
Einar M. Gunderson.

Senator Farris, is Mr. Gunderson going to speak in support of this bill?

Senator FARRIS: Yes. May I say at this stage, Mr. Chairman, that we have
prepared copies—

The CHAIRMAN: Yes, they have been distributed.

Senator FARRIS: I am referring to copies of the proposed amendments to the
bill. Has everybody a copy of those?

Senator ROEBUCK: I have not seen it yet.

Senator FARriS: I am told that these amendments were drafted by the
Government as part of the proposed bill to amend the Bank Act in 1965. That
bill, of course, was never passed because of dissolution.

Senator WALKER: What section of the bill to incorporate the Bank of
Western Canada are you referring to, senator?

Senator FARRIS: That has been discussed in the House of Commons. There
are two situations now existing that did not exist before. One is that the bill to
incorporate the Laurentide Bank has been withdrawn, so that this bill is with
respect to the only proposed new bank in British Columbia. The second thing is
that the House of Commons, in connection with the bill to incorporate the Bank
of Western Canada, have incorporated these provisions in it, and we propose to
submit these provisions for adoption as an amendment to the bill before the
committee now. The reason we are doing that is that it is certain the House of
Commons will not pass this bill to incorporate the Bank of British Columbia if
it does not contain the same provisions as the bill to incorporate the Bank of
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Western Canada. That was all they needed, that those amendments be incor-
porated into our bill. Therefore, as they were accepted by the Government in
1965, and have been, as far as I know, adopted by the Commons, we should put
them in, and everybody will receive a copy. .

May I say that as far as counsel acting for these applicants is concerned, he
is unavoidably absent. He is dealing with another matter in the Supreme Court
of Canada. However, I am a lawyer of some experience, and I think I can fulfill
those duties. The first witness will be Mr. Gunderson.

Einar M. Gunderson: Mr. Chairman, I would like to express our appreciation
of your hearing us at this time. We have come a long way, and we are glad you
arranged that we could be heard.

The CHAIRMAN: And perhaps you will realize that I am not quite so bad as
Senator Farris thought I might be.

Senator FARRIS: Well, I am a lawyer, and so are you.

Mr. GuNpERSON: I would like to start with the proposal on page 9 of the
brief, which I shall read.

Mr. Chairman, honourable senators, I appreciate the opportunity to appear
before the committee as spokesman on behalf of the provisional directors of the
proposed Bank of British Columbia. I am pleased to say that all of the
provisional directors are present here today and I would like now to introduce
them to you:—Frederick H. Dietrich of Vancouver, President, Dietrich-Collins
Equipment Limited; Harold B. Elworthy of Victoria, Chairman of the Board,
Island Tug & Barge Limited; William C. Mearns of Vancouver, Executive
Director, B.C. Hydro and Power Authority.

I am sorry that Mr. John A. G. Wallace, of Victoria, General Manager of
the Yarrows Shipyards Limited, whose name is added in the brief, could not be
present.

A complete biographical sketch and list of qualifications of each of the
provisional directors is contained in Part II of this brief.

The members of the committee will recall that we came before you on a
previous occasion to seek the committee’s approval to a bill to incorporate a
chartered bank of national significance with head office in Vancouver, British
Columbia, to be known as the Bank of British Columbia. The first appearance
before this committee on that behalf took place on July 22nd, 1964. The
committee met subsequent to that time during the balance of the year some
eight times in all to give what must be considered by all to have been the most
careful and exhaustive consideration to the proposed bill. In the course of this
committee’s hearings section by section approval was given to the bill but on
the Motion of Senator Hugessen, on December 14th, 1964, the committee by a
vote of nineteen to seven decided to report to the Senate that the preamble to
the bill be not approved. The reason for disapproval is most significant in the
light of the present application and is set out on the bottom of page 220 and
the top of page 221 of the proceedings of the committee of Monday, December
14th, 1964, as follows:

That the committee do report to the Senate with respect to Bill
S-20, an act to incorporate the Bank of British Columbia, as follows:

In the opinion of your committee, the preamble to this bill has not
been proved, for the following reasons:

At the hearings before the committee, the Premier and other Minis-
ters of the Government of the Province of British Columbia appeared in
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support of the bill and stated that, if the bill were passed, the govern-
ment of that province would subscribe for up to 109 of the shares to be
issued by the bank; so far as your committee is aware, there is no
precedent for the ownership by the government of a province of a
substantial proportion of the shares of a chartered bank operating under
the provisions of the Federal Bank Act; this could involve the effective
control of a federal chartered bank by the government of a province, a
situation which would raise important questions of public policy and of
constitutional law; your committee is of the opinion that these are
matters of general policy which should be determined by the Parliament
of Canada in the forthcoming revision of the Bank Act, and that pending
such determination this bill should not be proceeded with.

A reading of this motion and a recollection on the part of the members of
this committee of the proceedings previously held brings into focus the fact
that virtually all of the honourable senators’ doubts and fears in respect of the
previous application concerned the expressed intention of the government of
the province to participate in the equity holdings of the bank by purchasing
capital stock up to the maximum extent of 10 per cent of the capital stock
subscribed.

The present application bears no such provision. Since that time the
government has expressed publicly that it has reconsidered its position and has
decided not to invest in the capital stock of the bank. No doubt this decision has
been based in no small part on the increased support expressed on the part of
the public to invest in the bank. Moreover, Senator Farris, moving second
reading of the bill on February 9th, 1966, stated on Page 145 of Hansard as
follows: —

I have also the authority to state, on behalf of the Premier of the
province, that his government will undertake to hold no shares in this bank,
if incorporated.

It will be recalled that on the first occasion briefs were presented by the
Premier, the Attorney-General and the Minister of Education and Labour, for
the Province of British Columbia. Much of what was contained therein showed
substantial reasons, geographic, economic and social, why a large banking
institution was needed with head office in Vancouver. At that time, I, on behalf
of the other provisional directors, advised the committee that we were associat-
ed with the preparation of the briefs and adopted their contents.

I mention that now and, in fact, wish to reiterate that fact at this time. For,
all of the reasons which were previously advanced in support of the need for a
large banking institution tuned to the needs of Western Canada generally and
British Columbia in particular, apply with equal force to-day as they did some
twenty months ago, indeed, a consideration of the economic indices within the
province for that short period of time and the adjusted projections for the
future, bear out the fact that the reasons previously advanced apply with
greater force to-day than they did that short time ago and this will be seen
from a consideration of the material which follows.

Geography dictates a need for a bank in British Columbia.

Senator CrorLL: Mr. Chairman, Mr. Gunderson has met head on the
objection taken by this committee at that time. All he is doing now is reiterating
what they told us on another occasion with greater emphasis. Since we were
suitably and favourably impressed at that time, it seems to me that if we put
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this on record, and meet the situation head on, in view of the fact that the
witness agrees that the amendments that were made will become part and
parcel of the new bill, then we shall have the matter before us.

The CHAIRMAN: Yes, senator. Along that line there is only one thing I
wanted to ask Mr. Gunderson. At the last hearing we were told how important
was the identification as between the proposed bank and the Government of
British Columbia, and that was pointed to as indicating the assured success of
the bank when it would be incorporated.

Mr. GUNDERSON: I think the Government’s intention of wanting too invest
in converted stock before was to make sure that a Bank of British Columbia
would be formed and that its offices would be in Vancouver and also that its
executive offices would be in Vancouver. They were afraid that possibly if the
bank became incorporated the head offices and the executive offices could be
moved to the east again. So that the new bill looks after that, and with that
provision whereby the majority of the bank directors shall be resident in the
province, and that the executive. officers shall be resident in or have their
ordinary residence in the province, it precludes being moved anywhere else.

Senator FARRIS: If I may interrupt at this stage, Mr. Chairman, I would like
to ask Mr. Gunderson a question. I am proposing, with the sanction of the
applicants, to amend this bill by incorporating the clause that was put in by the
Commons in the Coyne bill.

The CHAIRMAN: Dc you mean “clauses,” plural?

Senator FARRIs: That makes it all the better.

Senator RoEBUCK: We should hear Mr. Gunderson now.

Senator FARRIS: I merely want to have him describe these amendments that
were made in the Commons, and point out that it would be folly for us, if we
are in agreement with those provisions, not to have them in now.

Senator ROEBUCK: Yes, I agree.

Senator FARRIS: Because if this bill goes to the Commons without them in,
the Commons is bound to put in here and there what they did in their
committee with respect to the Bank of Western Canada.

Senator RoEBUCK: We are all agreed on that.

Senator FARR1S: I would like the chairman to ask Mr. Gunderson how much
he knows about those clauses.

The CHAIRMAN: I take it Mr. Gunderson will tell us in his own way.

Senator LEONARD: This is an excellent brief and I think it should be printed
in the records in toto. We can all agree with the statistics and factual
information in it. I wonder whether Mr. Gunderson would give us the highlights
or main points he wants to be sure we know about.

Senator ROEBUCK: Let him go ahead and read it.

The CHAIRMAN: He has the floor and will make his own presentation.

Senator RoEBUCK: I think he ought to be allowed to go ahead.

Mr. GUNDERSON: I shall continue reading the brief:

Geography dictates a need for a bank in British Columbia. British Colum-
bia ranks third amongst the provinces in size and is greater in land area, ex-
cluding lakes, than Ontario. It is one-sixth larger than the combined area of the
United Kingdom and France and is larger in area than the States of Washington,
Oregon and California put together.
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In terms of proximity to existing banking institutions four of the head
offices of the existing chartered banks are located in the present financial
capitals of Canada of Toronto and Montreal, some two-thirds of the continent
away. The fifth chartered bank with nation-wide branches has its head office in
Halifax which is closer to London, England, or Paris, France, than Vancouver.

The significance of geography in this context is that in spite of rapid
communication and transportation there is a great gulf fixed between the
existing financial centres in the East and the financial needs and economic
aspirations of the Pacific Region. All men are conditioned by the environment of
the region in which they operate, in a nation where each economic region is an
empire in itself seeking adequate credit to achieve maximum economic growth.

It is an economic reality long recognized by many, including the Dominion
Bureau of Statistics, that Canada is comprised of a nation basically of five
distinct business regions, the Atlantic, Quebec, Ontario, Prairie and British
Columbia areas. And yet the latter does not have the benefit of a banking
institution based within its region. This, in spite of the fact that stronger
economic reasons support a head office of a large chartered bank being in
Vancouver than in Halifax, Nova Scotia. This is borne out by Table I, which
compares the population and business activity of the four Atlantic provinces
combined with the Province of British Columbia. Note that British Columbia
with a smaller population stands substantially higher in all other respects.

TABLE 1.—POPULATION AND BUSINESS ACTI‘VITY IN THE ATLANTIC PROVINCES
(NOVA SCOTIA, NEW BRUNSWICK, NEWFOUNDLAND, AND PRINCE EDWARD ISLAND)
AND BRITISH COLUMBIA.

1963 Latest
Per Cent Per Cent,
British British
Columbia Columbia
Greater Greater
Four (Less) than Four (Less) than
Atlantic British Atlantic Atlantic British Atlantic
Ttem Provinces Columbia  Provinces Provinces  Columbia Provinces
Population, (000)......ceevvinvusnnnn 1,958 1,695 - (—13.4) 1,990 1,789 (—11.2)
Labour force (000).....cceeeeerernnas 601 616 2.5 611 667 9.2
Labour income ($ millions).......... 1,445 2,248 55.6 1,557 2,460 58.0
Capital investment ($ millions)...... 957 1,382 44.4 1,165 1,87 61.0
Factory shipments ($ millions)...... 1,052 2,463 134.1 996 2,404 141.4
Retail sales ($ millions)............. 1,560 1,888 21.0 1,618 2,058 27.2
Cheques cashed (§ millions)......... 7,406 25,070 238.5 8,726 30,190 246.0

Source: Dominion Bureau of Statistics.

To emphasize the high level of economic activity and growth in the Pacific
region and to graphically indicate the increase that has taken place even within
the short period of twenty months from the date we first appeared before this
committee one can do no better than set out a portion of one of the briefs
presented at that time, but inserting therein the present percentages and figures
and thereby show the substantial increase that has occurred in many sectors
within that short space of time.

Let us look at some comparisons as given in Table 2. In the 12 years
from 1952 to 1963 British Columbia increased its share of national
population from 8.3 to 9 per cent (now 9.1) of labour force from 8.4 to
9.1 per cent, (now 9.3) of personal income from 9.9 to 10.1 per cent,

" (now 10.4) of factory shipments from 7.8 to 8.5 per cent, (now 8.6) and
of foreign exports from 11.3 to 15.6 per cent, (now 13.2). British
23683—2
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Columbia retained between 1952 and 1963 its 1l-per-cent-share of
national capital investment, (now 15.8) and 10.2 per cent of retail sales,
(now 10.6)—both well above its shares of national population. For all
these growth factors, the relative progress of British Columbia in 1963
exceeded that of the rest of Canada.

TABLE 2—GROWTH IN BUSINESS ACTIVITY OF BRITISH COLUMBIA AND CANADA, 1952 TO 1963

Percentage Percentage
1952 1963 Growth Growth
1952/63 1962/63

Per Cent, Per Cent
of o Rest of Rest of
B.C. Canada B.C. Canada B.C. Canada B.C. Canada

Population, June 1 (000)................. 1,205 8.3 1,695 9.0 41 30 2.2 1.7
Labour force (000).................. K 447 8.4 616 9.1 38 26 2.8 1.9
Personal income ($ millions)........ 1,728 9.9 3,317 10.1 92 88 6.6 6.3
Capital Investment ($ millions).... 811 11.1 1,382 11.0 70 73 7.3 5.6
Factory shipments (3 millions)..... 1,332 7.8 2,463 8.5 85 69 10.8 6.6
Retail sales ($ millions)............ SN 10.2 1,888 10.2 60 60 5.8 4.8
Foreign exports! ($ millions)............. 486 11.3 1,059 15.6 118 51 13.6 9.4
% Growth % Growth
1965 1952/65 1064/65

% of Rest of Rest of

B.C. Canada B.C. Canada B.C. Canada

POpUIAtION, JON6 TS SS S At e rhIab wavewsadsonesvscesosers 1,789 9.1 48 24 2.9 1.6
Labour force (000)................ A 667 9.3 49 33 4.4 2.8
Personal income ($ millions).....: 4,000 10.4 131 123 10.7 9.9
Capital Investment ($ millions). . 1,950 15.8 140 64 12.4 13.9
Factory shipments ($ millions)... 2,875 8.6 116 95 7.6 5.8
Retail sales ($ millions).......... . 2,21 10.6 93 85 6.8 6.8
Foreign exportel (§ millions). ... .ooovmvaibisin . Sgiassssanine 1,120 13.2 130 93 hI;Io 5.8

change

1 Export of products produced in British Columbia and exported through all Canadian customs ports.
Source: Dominion Bureau of Statistics and British Columbia Bureau of Economics and Statistics.

Of great importance to the Canadian economy is the increasing
proportion of national foreign exchange earnings produced by exports of
British Colmbia products. Between 1952 and 1963, foreign shipments of
British Columbia goods rose from $486 million to $1.06 billion, (now
$1.12) up 118 per cent (now 1319%) while those of the rest of Canada
increased by only 51 per cent, (now 83%). In 1963 the 9 per cent of
Canadians in the Province produced 15.6 per cent, now 13.9)* of
national foreign commodity exports.

It is well known that Canada is a major world exporter of goods.
However, it is less well known that 1963 British Columbia merchandise
exports were equivalent to 23.6 per cent (now 22.7) of its gross provin-
cial product while the rest of the nation exported only 14.9 per cent,
(now 16.5) of its gross product &

With respect to interprovincial trade, British Columbia imports of
products of Ontario and Quebec have an annual value of about five times
the yearly worth of British Columbia goods shipped to the central
Provinces.

Thus British Columbia has basically different trade patterns than the
rest of Canada and, in particular, than Ontario and Quebec, where
management of our chartered banks is concentrated, The Pacific region is
a greater per capita exporter of its goods to open or world markets: 75
per cent of our lumber, pulp, and paper and up to 90 per cent of our

-* FOOTNOTE:— The decrease is attributed to the fact that British Columbia Capital Plant

is operating to virtually full capacity. Moreover, the Auto Agreements have enhanced exports
from other parts of Canada than B.C.—primarily Ontario.
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minerals are shipped to foreign markets. British Columbia in 1963 was a
greater earner of foreign exchange ($624.48 per capita), (now $645)—so
vital to our international solvency—than the rest of Canada ($333.67 per
capita), (now $398.50). British Columbia buys its manufactured goods
largely from Ontario and Quebec, which are protected sources of goods
for the captive British Columbia market. Anything that can be done to
encourage and assist development in British Columbia greatly assists the
rest of Canada.

The realities of British Columbia’s international and national trading
positions, which differ so much from those of Ontario and Quebec, justify
the Bank of British Columbia with principal office in Vancouver to
service effectively our distinctive trade needs.

The tremendous increase in capital investment in the Province is reflected
in Table IL. According to the Budget Speech of the Minister of Finance,
delivered in the Provincial Legislature on February 11th, 1966, total capital
investment of nearly two billion dollars was realized in 1965, about 14 per cent
above the 1964 mark. Increased personal income, volume and value of industrial
production, and a greater number of tourists assisted in the growth.

Moreover, the population of British Columbia increased by 3.8 per cent or
67,000 persons last year, to an estimated 1,838,000. This annual rate of increase
is the highest in Canada. The labour force continues to expand and now
comprises 666,000, up 4.2 per cent from 1964.

Capital investment in the forest industries reached an unprecedented high
with the installation of an estimated $250,000,000 in new manufacturing facili-
ties. Substantial outlays were made in the sawmilling, plywood and veneer
industries, but the pulp and paper industry accounted for the major portion of
this expenditure. Total capital committed and planned investment in the pulp
and paper industry alone exceeds $1,000,000,000. The estimated value of forest
production in 1956 is $980,000,000. Pulp production increased 14 per cent, paper
11 per cent and plywood 6% per cent.

Mining records in British Columbia are being broken by extensive explora-
tion and development projects. Major development work is being done at two
copper properties in northwestern British Columbia, involving an invest-
ment in excess of $100,000,000. In 1965 two large molybdenum properties
came into production. The estimated value of mineral production in 1965 is
$271,000,000.

The 1965 estimated value of factory shipments, indicating provincial manu-
facture and growth of secondary industry, was $2.9 billion, up 7.6 per cent from
1964. Exports to foreign countries through British Columbia ports are estimated
at $1.6 billion. Personal income increased 10.7 per cent. The number of
American tourists rose by 10 per cent. Provincial retail sales increased to $2.3
billion, up 8.5 per cent while residential construction was up 10 per cent and is
estimated at $337,000,000.

In summary, all economic indices, including the development of primary
and secondary industries in the province point to the necessity for development
and growth of financial institutions to match those of industry and it is
suggested, that the establishment of this bank is a proper means to that
legitimate end.

But what of the economic prospects for the future? The expectations for
British Columbia during the balance of this decade—to 1970—predict a labour
force rising from 578,000 in 1961, to 729,000, personal income rising from $2.9
billion to $4.5 billion, and retail sales rising from $1.6 billion to $2.4 billion in
this same period. All circumstances involving greater use of credit, greater
offshore trade, and general expansion set the stage regionally for more broadly
based banking systems—with western headquarters. Expectations to 1975 are

23683—23
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even more attractive. It is conservatively estimated that the population of the
province by that time will be about 2,400,000 and the rate of capital investment
will have risen from its present level of nearly $1,600 million a year to a figure
approximating $2,400 million a year.

Then the growth of the western Canadian economy is to be seen in the
comparative table of bank branch expansion which I shall not bother reading at
the moment. There follows a statement of cheques cashed at 35 clearing house
centres in Canada, and you will notice that the per cent increase for British
Columbia as shown in the last column is greater than that for any other
province.

On page 18 we have a graph showing British Columbia capital and repair
expenditure by selected years. In our previous brief we gave the estimate for
1975 as being $2,400 million, and now this has been revised to $2,850 million.
Then we have a graph showing the British Columbia population estimate for
1975. In our previous submission it was shown as 2,370,000, and this has now
been revised to read 2,410,000. Actually it shows that in 1970 we expect to have
2,075,000. And then in 1975, 2,410,000.

It is proposed, and indeed it is a provision of the bill, that the head office
and executive office of the bank be in the City of Vancouver. That city has in
recent years made great strides in its growth as a commercial and—subject to
the limitations of not having a chartered bank—financial centre. That city is now
the third largest in Canada and the largest metropolitan centre west of Toronto.

Still on the question of need, it is not an answer that the present banks are
doing a good job and can expand their number of branches as rapidly as
business requires. Such a reply could be used to support the proposition that
any single national bank of Canada is in a position to expand as required and
that competitors need not, in fact, exist to meet the national needs of banking.

The more proper question to be asked is whether there are opportunities
for new banks in Canada today? In the light of the findings of the Porter
Commission and in the light of the prospect of widening opportunities which
are so clearly to be seen in the commercial activity of the country today, the
answer surely must be yes. The Bank of British Columbia, however, adds a
dimension to competition which not every bank proposal could add; that is, the
dimension of regional competition, which is totally absent from banking in
Canada at the present time.

CAPITALIZATION

The bill provides for capitalization of $100,000,000. This sum exceeds the
minimum for incorporation set out in the Bank Act and is several times in
excess of the capitalization of the existing chartered banks prior to commencing
operations. The broad capitalized base contemplated indicates that the provi-
‘sional directors are convinced that the ability of the new bank to be successful,
to achieve a responsible position among Canadian banks, and to avoid amalga-
mation depends on adequate financial resources. Every effort will be made to
offer the shares throughout the whole of Canada through recognized investment
houses. Because of protracted attempts to obtain incorporation the formal steps
of stock issuance have not yet been undertaken.

Any doubt as to the likelihood of an over-subscription of the shares of this
bank can quickly be dispelled by seeking the opinion of almost any person to
whom you might wish to speak in any part of the Province of British Columbia
and especially those in the investment community who pride themselves upon
[being knowledgeable about public response to such undertakings. There is not a
shadow of a doubt ‘that the share offering by the Bank of British Columbia will
‘bé heavily supported by public subscription in British Columbia and elsewhere
dnCanada;i «iioi!n] < M !
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It need hardly be mentioned that the provisions of the Bank Act as to the
sale of stock and the requirements necessary to be met in that regard prior to
the commencement of business will be fully met in all respects.

The price of the shares, subject to market advice at the time, is expected to
be in the neighbourhood of $25 to $30.

It is suggested, with respect, that even if it can be assumed hopefully that
the provisions of the Porter Commission will soon be implemented, that is not a
valid reason for delaying petitions for incorporation of chartered banks prior to
implementation. The Porter Royal Commission deals with the whole field of
Canadian banking and finance, including loan companies, trust companies,
investment dealers, finance companies, life insurance compaies, as well as
banks. The fact of the matter is that several applications for incorporation of
these kinds of financial institutions have been granted by this Committee
subsequent to the coming down of the Porter Commission Report. It is the law
of the land now that is to be looked to in considering this application and not
what it might be in the future or what it should be. Changes in the law
subsequent to incorporation will have to be adhered to at the time.

OPERATION AND PERSONNEL

So as to ensure that the bank will maintain its Western character, the bill
provides that the majority of the directors and the executive officers of the
bank shall be resident in British Columbia. While other bank bills are silent on
this question the profile of directors of existing banking institutions has given
those institutions an eastern character. It is expected that the board of directors
will be chosen so as to represent all sectors of the community.

As to personnel, the provisional directors have received many enquiries
from persons at all levels of the banking community expressing their interest
and indicating their desire to become associated with and a part of this venture.
As I assured this committee previously, the name of an outstanding Canadian
banker who will be president and chief executive officer of the bank will be
announced in due course.

Senator FARrIS: Now that you are finished on that, the chairman said to me
the other day, and I think very properly, that one of the problems we would
have would be to satisfy this committee on the ability of the proposed bank to
arrange satisfactory financing. I would like to hear something on that.

Mr. GUNDERSON: Well, the capital is to be raised on an agency basis through
the efforts of licensed investment dealers and brokers in Canada. This bank, or
for that matter any bank, according to section 14 of the Bank Act, cannot
commence busineess in banking until it has obtained a permit to do so from
Treasury Board. Section 14(2) provides that no application is to be made to
Treasury Board for a certificate until the directors have been elected in
accordance with the act, and of course no company can elect its directors until it
has a shareholders’ meeting, and we cannot hold a shareholders’ meeting until
we sell shares, and we cannot go on the market and sell shares until we have a
charter. We are now at the first stage, and from here this bill has to go to the
Commons. Then the various other stages would follow. But before we can
operate an application must be made to Treasury Board which would have the
approval of the Inspector General of Banks.

The CHAIRMAN: Perhaps at this stage you should describe briefly the
proposed amendments.

Mr. GUNDERSON: Yes, the amendments made by the Commons in the bill
concerning the Bank of Western Canada were taken from the draft of the new
Bank Act, and were drafted by the Department of Justice for the federal
Government.
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Senator FARRIs: That is the Bank Act of last year.

Mr. GUNDERSON: Yes. The principle in the clauses deals primarily with the
limitation of non-resident ownership of stock. The total of non-resident owner-
ship of stock to be not more than then per cent. Furthermore it deals with
limitation on the shareholdings of any person and contains a prohibition against
transfer to or issuance of shares to Her Majesty in right of Canada or in right
of a province. In other words no provincial government can buy shares and no
one person can hold more than 10 per cent of the issued shares.

Senator CrRoOLL: You go further than that, do you not? You say that no
provincial government or its agent directly or indirectly.

Mr. GUNDERSON: That is right.

Senator WALKER: That is set out at page 4, subclause 3.

Mr. GUNDERSON: Yes, and as I understand it, that precludes any transfer of
shares to any government or any government instrumentalities, and so on.

The CHAIRMAN: A question also arises under section 10 of the Bank of
Western Canada bill. Having regard to the provisions that were added in the
Commons to that bill, these amendments you are proposing to your bill are
effective as and when your bill becomes law and until such time as we have a
new Bank Act.

Mr. GUNDERSON: Yes.

The CHAIRMAN: If in the new Bank Act you do not find these provisions
then you will not be subject to them from that time on?
Mr. GUNDERSON: I presume so.
The CHAIRMAN: Is not that what clause 10 says? It says:
Sections 5 to 9 inclusive of this Act—

This is part of the amending material in the bill to incorporate the Bank of
Western Canada.
—shall have effect notwithstanding anything in the Bank Act but unless
otherwise provided by Parliament shall cease to have effect upon the last
day upon which the Bank may carry on the business of banking under
the provisions of section 6 of that Act.

That means the present act. When it dies these additions die, unless they are
carried into the new Bank Act.

Mr. GUNDERSON: Yes.

The CHAIRMAN: Therefore, if we want to make sure that these provisions
govern in the new charters that are granted there are two ways in which we
can do it. One is by saying that notwithstanding anything in the Bank Act, this
governs. The second thing we can do is to grind our teeth and say that when the
Bank Act comes over to us we will see to it that it contains these provisions.
Those are the only ways by which these provisions can be perpetuated.

Senator LEoNARD: With all due respect, Mr. Chairman, I do not think that is
right. All of these charters will expire with the expiration of the Bank Act, and
all of them will be subject to the new Bank Act, whatever its provisions are.

The CHAIRMAN: Oh, yes.

Senator LEONARD: So, the only way we can maintain this position is to see
to it that when the Bank Act comes before us it does contain these provisions?

Senator FrLynN: And if it does not? Why should we put this bank in a
different position from the others?

Senator LEONARD: I agree. We should not.

The CHAIRMAN: I was only exposing the problem. If you will recall, we
refused to report this bill the last time on the basis of the general policy that
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provincial governments should not be permitted to be shareholders. I suppose
the answer that might be made to that is that if the Government, as a matter of
general policy in the Bank Act, does not incorporate such a provision we can do
one of two things. We can accept it, or insist upon its containing these
provisions. We have that control ourselves.

Senator ROEBUCK: We can go further than that, Mr. Chairman. If this bank
is unjustly treated in comparison with others banks it may come back to us for
an amendment. We will see justice done in all circumstances, though the
heavens fall.

The CHAIRMAN: What I am doing at the moment is exposing all the pros
and cons.

Senator FLYNN: It is the responsibility of the Government to lay down the
policy in this respect. Our responsibility is to check to see that the petitioners
have the capacity and knowledge—

The CHAIRMAN: It is part of our responsibility, as and when the new Bank
Act comes to us, to add the terms of general policy if they are not in it.

Senator FLYNN: I do not accept that.

Senator BENIDICKSON: Yes, irrespective of Government policy.
The CHAIRMAN: Yes.

Senator FLYNN: I do not accept that.

Senator ROEBUCK: We are not bound by Government policy.
Senator FLYNN: I know, but we are—

The CHAIRMAN: I am talking about the proposed new Bank Act. It cannot
become law until we pass it.

Senator FARRIS: Mr. Chairman, I think what has developed about these
amendments indicates that they all have to go in now, otherwise when this bill
goes before the Commons it is not going to be treated differently from Mr.
Coyne’s bill. I do not think any member of this committee has any objection to
anything in these amendments. They only reinforce what is the proposed policy.

The CHAIRMAN: Where this fits in, senator, is that it would appear that
clauses 5 to 10, which appear in the Bank of Western Canada bill as amended—

Senator LEONARD: We have an amendment before us. It gives the renum-
bering of the new clauses 6 to 11, so we do not need to refer to the bill to
incorporate the Bank of Western Canada. These new clauses are in a memoran-
dum that Mr. Burke-Robertson produced, I think.

Mr. W. G. Burke-Robertson, Counsel: At this point perhaps I might interject
something to assist the committee. The sections that senator Leonard has
indicated as forming the amendments to our bill were lifted holus-bolus
from the Bank Act as proposed to Parliament in 1965. It was introduced in May
of 1965.

In the explanatory note at the front of the document before honourable
senators they will see that clauses 6 to 11 which are included here—that is, the
proposed clauses 6 to 11 in this bill—were copied and adapted from clauses 52,
53, 54, 55 and 57 of Bill C-102, the new Bank Act which was before Parliament
in May of 1965.

The CHAIRMAN: Mr. Burke-Robertson, all I was trying to do was fit in the
proposed amendments. It appears to me that you would strike out clauses 6 and
7 by your amendments, and put in the proposed clauses 6 to 11 inclusive, and
then you would renumber your original clauses 6 and 7 as the next two clauses?

Mr. BURKE-ROBERTSON: Yes, those two clauses would become clauses 12 and
13:
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The CHAIRMAN: Yes. Do you follow that, senator?

Senator CROLL: As a matter of fact, I am ahead of you, Mr. Chairman. As
far as I am concerned I have gone through this document thoroughly, and I
think I understand it pretty well. I am prepared to move the adoption of the
bill as amended. ;

Senator HUGESSEN: Mr. Chairman, as the one who put the spanner in the
works last year may I say that I am perfectly happy with this bill with these
amendments. I do not see any objection to clause 11. If we feel as a matter of
policy that provincial governments should be prevented from holding shares in
a chartered bank, and if the Bank Act as it comes to us from the Commons does
not contain that provision, then I think it is up to us to put it in if that is our
policy. I fully agree with Senator Farris. These amendments that are proposed
now are exactly the same as the amendments made by the Commons to the
Bank of Western Canada bill. If we pass this bill in the form in which it was
when it came to us we know that these amendments will be inserted by the
Commons, so what is the use of not amending it now. I agree with what has
been said. I am perfectly happy to support the bill with these amendments.

The CHAIRMAN: Do you wish to hear any of the other witnesses?

Hon. SENATORS: No.

The CHAIRMAN: After all, they have come here. Do you agree with what has
been said?

Mr. WiLriaMm C. MEARNS: Yes, we do, Mr. Chairman.
The CHAIRMAN: Do you have anything to add?
Mr. MEArNs: No, we have nothing to add.

Senator LEONARD: The explanatory note says that these clauses are copied
and adapted from certain clauses of Bill C-102. My understanding of the word
“adapted” is that it simply means they are altered to meet the circumstances.
Clause 6 on page 2 refers to sections 7 to 10. The adaptation there is the
insertion of the reference to sections 7 to 10 instead of using the numbers of
those sections as they were in the bill to amend the Bank Act.

Mr. BURKE-ROBERTSON: That is true, so far as it goes.

The CHAIRMAN: There is no change in the language?

Senator LEONARD: Is there any other difference?

Mr. BURKE-ROBERTSON: I was about to explain that there was a reference in
the draft Bank Act to section 33, or section 30, or something else, but those
were references to that draft bill. The one I am thinking of particularly is
section 34. It says section 34 here, but that refers to section 34 of the present
Bank Act. The draft Bank Act, because of some rearrangement of sections,
referred to what in essence was section 34 but it had it with a different number
because it was a new bill.

Senator LEONARD: The putting in of the appropriate section numbers is
purely legal draftsmanship.

Senator CroLL: Yes, but you used the term “lifted holus-bolus,” and that I
understand to mean it was lifted word for word without any change.

Mr. BuRkE-ROBERTSON: That is exactly what I said, senator, but modified to
the extent that I have already mentioned, and modified in order to make it
properly applicable—and the same amendment is in the Bank of Western Canada
bill—to the circumstances today.

Mr. GUNDERSON: These amendments are exactly the same as you find in the
bill to incorporate the Bank of Western Canada.

-Senator HUGESSEN: Should we not have that checked by our own law
clerk? It is fairly important.
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Senator LEONARD: Perhaps he has checked it. Has he had an opportunity of
checking this?

Mr. Hoprins: I have not had a lengthy opportunity. We received the
consolidated bill from the House of Commons only this morning, and I have
looked at it only in the same way that the committee has.

Senator WALKER: With regard to clause 7, subclause 3 of the amendments,
is that in exactly the same wording as the similar sections in the draft Bank
Act? When the matter came up before the committee a year ago, the one
objection was the insistence of the incorporators on allocating shares to the
Government of British Columbia. That possibility has now been nullified by
these amendments, which prohibit any government from holding shares in the
Bank of British Columbia.

Mr. BURKE-ROBERTSON: There has been no change in the wording whatso-
ever.

The CHAIRMAN: You understand, of course, that we do not want consciously
or even semi-consciously to approve of a reference that is not a proper
reference. That is the only point I am making. When you referred to section 34
of the Bank Act that is a proper reference, and, I take it, that is so in the Bank
of Western Canada bill, too?

Mr. BURKE-ROBERTSON: That is correct.

The CuHAIRMAN: I wanted to be satisfied as to that.

Senator WALKER: I think we should approve this, Mr. Chairman.

The CHAIRMAN: I have a motion from Senator Croll that we approve and
that I report the bill with the amendments agreed to today. That involves
incorporation of the amendments which have been presented by the petitioners
and also involves re-numbering two sections of the bill so that sections 6 and 7
will become sections 12 and 13. Is that understood by everybody? You have
heard the motion of Senator Croll, that I report the bill with the amendments.
Will you indicate in the usual way? All in favour? Contrary? The motion is
carried.

Senator HUGESSEN: I suggest, Mr. Chairman, that the Law Clerk might be
asked to check the references before this matter is dealt with in the house this
afternoon.

The CHAIRMAN: By the time this report is ready for the Senate, the Law
Clerk will have checked the references, and if they are not all right, instead of
presenting the report in the Senate we will state that the matter will be
referred back to committee? Is that agreed?

Hon. SENATORS: Agreed.

The CHAIRMAN: The committee will rise until 2 p.m.
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ON

BANKING AND COMMERCE

The Honourable SALTER A. HAYDEN, Chairman

No. 5

Second Proceedings on Bill S-17,
intituled: “An Act to amend the Bankruptcy Act”.
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THE STANDING COMMITTEE
ON
BANKING AND COMMERCE

the Honourable Salter A. Hayden, Chairman

The Honourable Senators:

Aird Gélinas O’Leary (Carleton)
Aseltine Gershaw Paterson

Baird Gouin Pearson
Beaubien (Bedford) Haig Pouliot
Beaubien (Provencher) Hayden Power
Benidickson Hugessen Reid

Blois Irvine Roebuck
Burchill Isnor Smith (Queens-
Choquette Kinley Shelburne)
Cook Lang Taylor

Crerar Leonard Thorvaldson
Croll Macdonald (Cape Breton) Vaillancourt
Davis Macdonald (Brantford) Vien
Dessureault McCutcheon Walker

Ferris McKeen White
Fergusson McLean Willis—(49)
Flynn Molson

Ex Officio members: Brooks and Connolly (Ottawa West).

(Quorum 9)



ORDER OF REFERENCE

Extract from the Minutes of the Proceedings of the Senate, Wednesday,
March 9, 1966.

“Pursuant to the Order of the Day, the Senate resumed the debate on the
motion of the Honourable Senator Hayden, seconded by the Honourable Senator
Power, P.C., for the second reading of the Bill S-17, intituled: “An Act to
amend the Bankruptcy Act”.

After debate, and—
The question being put on the motion, it was—
Resolved in the affirmative.

The Bill was then read the second time.

The Honourable Senator Hayden moved, seconded by the Honourable
Senator Hugessen, that the Bill be referred to the Standing Committee on
Banking and Commerce.

The question being put on the motion, it was—

Resolved in the affirmative.”

J. F. MacNEILL,
Clerk of the Senate.
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MINUTES OF PROCEEDINGS

THURSDAY, March 24th, 1966.

Pursuant to adjournment and notice the Standing Committee on Banking
and Commerce met this day at 9.30 a.m.

Present: The Honourable Senators Hayden (Chairman), Aird, Beaubien
(Bedford), Beaubien (Provencher), Benidickson, Blois, Brooks, Burchill, Croll,
Farris, Fergusson, Flynn, Gélinas, Gouin, Haig, Hugessen, Irvine, Kinley,
Leonard, Macdonald (Cape Breton), Pearson, Pouliot, Roebuck, Taylor and
Walker. (25)

In attendance: E. Russell Hopkins, Law Clerk and Parliamentary Counsel.
Bill S-17, “An Act to amend the Bankruptcy Act”, was further considered.

The following witnesses were heard:

Department of Justice: Roger Tassé, Superintendent of Bankruptcy. The
Canadian Bar Association; The Canadian Institute of Chartered Accountants;
The Board of Trade of Metropolitan Toronto and The Montreal Board of Trade;
represented by the following: J. L. Biddell, F.C.A., Toronto, Michael Greenblatt,
Q.C., Montreal.

At 11.00 a.m. the Committee proceeded to the next order of business.
At 2.00 p.m. the Committee resumed consideration of Bill S-17.

Present: The Honourable Senators Hayden (Chairman), Beaubien (Bed-
ford), Benidickson, Burchill, Cook, Croll, Fergusson, Flynn, Gélinas, Gouin,
Haig, Hugessen, Irvine, Kinley, Leonard, Pearson, Power, Smith (Queens-
Shelburne), Taylor and Walker.

In attendance: E. Russell Hopkins, Law Clerk and Parliamentary Counsel.
The same witnesses were again heard.
At 3.00 p.m. the Committee adjourned to the call of the Chairman.

Attest.
Frank A. Jackson,

Clerk of the Committee.
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THE SENATE

THE STANDING COMMITTEE ON BANKING AND COMMERCE
EVIDENCE

OTrTAWA, Thursday, March 24, 1966.

The Standing Committee on Banking and Commerce, to which was referred
Bill S-17, to amend the Bankruptcy Act, met this day at 9.30 am. to give
further consideration to the bill.

Senator SALTER A. HAYDEN in the Chair.

The CHAIRMAN: I call the meeting to order. We shall commence this
morning with a continuation of our discussion of Bill S-17, to amend the
Bankruptcy Act, and no matter at what stage we are at 11 o’clock we shall then
adjourn the proceedings to commence consideration of the bill to incorporate
the Bank of British Columbia.

Senators, we start with section 1 of Bill S-17, which incorporates two new
sections, 2a and 2B. The only suggestion we had yesterday was by the Credit
Granters’ Association to enlarge the area of blood relationship to include uncles
and aunts. I think yesterday Mr. Tassé felt that maybe it was not a bad idea.
However, I have been thinking about it myself since, and I am wondering why
in blood relationship we should move ahead faster and encompass a larger field
than does the Income Tax Act.

Senator CroLL: I do not think we should.

The CHAIRMAN: And therefore that section 1 in its present form goes far
enough—if that is the view of the comittee. Have you anything to add to that,
Mr. Tassé?

Roger Tassé, Superiniendent of Bankruptcy: I quite agree with what you
have said, Mr. Chairman, and on further consideration that is the position I
would like to take personally.

The CHAIRMAN: Then shall section 1, with the several new sections which
are added to the bill carry?

Hon. SENATORS: Carried.

The CHAIRMAN: We come now to section 2. Mr. Tassé, I was not here during

the first part of the submissions yesterday. Mr. Biddell, did your people make
any submission in relation to section 2?

J. L. Biddell, Board of Trade of Metropolitan Toronto: No, we did not.

The CHAIRMAN: Section 2 deals with the enlarged powers of the Superin-
tendent of Bankruptcy, and we dealt with that pretty fully when considering
the bill on second reading. Any comment to make on that, Mr. Tassé?

Mr. Tassk: I may say that this clause deals with a particular problem, and
it is the one that arises when a trustee has lost his license or is given a hearing
after a report has been filed with the minister by the Superintendent to show
cause why his license should not be suspended or annulled.
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The major change here is that, whenever a trustee will be afforded a
hearing as a result of a report being sent to the minister, the superintendent
will have certain powers to step in right away and take certain measures to
protect the estate.

The CHAIRMAN: Shall section 2 carry?

Hon. SENATORS: Carried.

The CHAIRMAN: On section 3, did you make any submissions on that
yesterday, Mr. Greenblatt?

Mr. M. G. Greenblatt, Q.C.: Yes, I did.

The CHAIRMAN: What have you to say on that, Mr. Tassé?

Mr. Tassk: The suggestion that was made yesterday by Mr. Greenblatt was
that some provisions should be incorporated in section 3A to protect the
solicitor-client relationship privilege from infringement. I had given some
thought yesterday to this suggestion. I would have thought that, if there are
provisions in any particular province protecting this type of relationship, they
would apply to any investigation carried on under 3A.

It is true, as Mr. Greenblatt stated yesterday, there were provisions added
to the Income Tax Act in 1956 dealing with that particular point. I know, on the
other hand, that in the Combines Act there are no such provisions and I do not
know of any particular problem that would have arisen because of a lack of
provisions of that kind in that Act. So, personally, I would think that the point
would be covered by the common law of the province where the problem may
arise, and that is the way I see the problem now.

Senator LEONARD: I would think that to protect the solicitor-client relation-
ship privilege, something would have to be set out specifically in this bill.

Senator CroLL: I would think that we should not go any further than the
income tax people go, who give that protection.

Senator LEONARD: But as far.

Senator CroLL: All right, but this goes further. This is a very far-reaching
bill. We passed it rather lightly in the Senate, in trying to give you enough
power so that you could do a real job. But there are rights of individuals here
that are in great jeopardy and if they are used in the fashion that we do not
foresee at the moment we are going too far. There is a desire to give the
bankruptcy people authority, but I think you go far too far when you go beyond
the Income Tax Act.

The solicitor-client relationship has been one that has come down through
the years and it is a very important one for the client and for the solicitor too
and that relationship should be protected.

i The CHAIRMAN: The particular solicitor-client relationship privilege that I
recall in the Income Tax Act has to do with the seizure of documents and
whether the solicitor-client privilege attaches to those. That is why they have
laid out that elaborate procedure, that when documents are seized and when the
person whose documents are seized, or the solicitor, asserts a solicitor-client
privilege, the documents are delivered to a trust company or someone else.
Then the question of whether the privilege exists or not is first determined by
the court, and if it is determined that it does exist, the Crown does not get the
documents. If the privilege does not exist, the documents are delivered to the
Crown.

I do not know that there is any reason why this section should go further.
But then it strikes me that it is a question of policy. Mr. Tassé may not feel
competent to deal with it, without consultation, on a question of policy. If that
is the position, the only thing he can do is stand the section and let him get
instructions from the minister.
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Mr. Tassk: Yes, I have just expressed my personal opinion. I must say that
I did not have much time yesterday to look into this problem. If the committee
would let it stand, it would be possible to look into it further.

Some Hon. SENATORS: Let it stand.

The CHAIRMAN: We could stand 3A and 38, those two parts, on the question
of making some provision for the solicitor-client privilege.

Senator LEONARD: I wonder whether our own counsel might be of assist-
ance, in case we feel it necessary to have solicitor-client privilege specifically
put in the section.

The CHAIRMAN: I asked him a few minutes ago. Have you got a viewpoint
you would care to express? !

Mr. E. Russell Hopkins, Law Clerk and Parliamentary Counsel: I think the
situation is this, that it is a question of policy whether the solicitor-client
relationship should be protected. I think that between counsel for the Depart-
ment of Justice, assisted by Mr. Tassé, and myself, if the policy is agreed on the
amendment will not be difficult.

Senator LEONARD: I wonder. If the policy of this committee is to have it in
—1I am not saying that that is the policy at the present time—it would be useful
to have the amendment ready, in case that decision is made.

The CHAIRMAN: We have had this before, where a witness or a departmen-
tal officer takes the position that he would have to consult his superior. Then
some of them have said: “We are embarrassed at the moment to assist in
drafting something when we have no instructions.” We have overcome that by
simply asking our own counsel to make a draft.

Senator LEONARD: That is what I have in mind.

The CHAIRMAN: I would take it that that is the instruction of the committee
now, that our Law Clerk make a draft of the amendment. Am I right in
assuming that the view of this committee at the moment, subject to what the
minister may communicate, is that there should be this solicitor-client relation-
ship protection.

Some Hon. SENATORS: Yes, carried.

The CHAIRMAN: That is the view of the committee, subject to what the
minister may say, and on that basis our Law Clerk will prepare a draft of
amendment. Is that right?

Senator BrRooks: Right.

Section 3 stands.

The CHAIRMAN: Shall section 4 carry? This is a consequential amendment.

Hon. SENATORS: Carried.

The CHAIRMAN: Section 4 is carried.

Shall section 5 carry? Have we representations on that?

Mr. Tassk: Yes. Representations were made yesterday in connection with
clause 5. The suggestion was that in section 24A(3) the court “may” have the
power to appoint an interim receiver when the condition described in (a) is
existing; and that the court “shall” appoint an interim receiver when the
condition referred to in (b) is existing.

Personally, I think that this is just a question of drafting and wording. If
one looks at the section—I do not think that the court will have much discretion
when the situation before it is the one described in (b). When we refer to (a),
we have a situation where the court will have to come to the conclusion that it
is necessary for the protection of the estate, and then, if this is established, the
court is empowered to appoint an interim receiver. The other situation that is
provided for is where a number of creditors ask for it; so I think that, if we
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leave it as it is, there is not much doubt that the court will appoint an interim
receiver when the condition in (5) exists and the purpose that the representa-
tives who spoke yesterday wanted to achieve will be met.

Another representation made was that, after the word “when” in line 32,
the words “it appears to the court that” should be added. I would go along with
this suggestion. '

Senator CRoLL: How does it read then?

Mr. Tassk: It reads:

When it appears to the court that at least 5 per cent of the unsecured
creditors—

The CHAIRMAN: I do not like to make an amendment just for the sake of
making amendments.

Senator CRoLL: It does not mean anything.

Senator WALKER: It is unnecessary.

The CHAIRMAN: The court is the authority that has to make that decision
and the only way it can make a decision is on the matters before it.

Senator CRoOLL: Leave the section as it is.

Senator LeoNARD: It strikes me that subsection (1) of that section is
subject to subsection (3), that is, that the only case in which the court may
appoint an interim receiver is if the conditions in subsection (3) are precedent.
Is that clearly the understanding? Am I correct in that?

The CHAIRMAN: Yes.

Mr. Tassk: Yes.

Senator LEONARD: So that it would not really do to change the word “may”
to “shall” in subsection 3.

The CHAIRMAN: That’s right.

Have I a motion that this section shall carry?

Hon. SENATORS: Carried.

The CHAIRMAN: Now we come to section 6. Have you any comments on this,
Mr. Tassé?

Mr. Tassk: Yesterday a suggestion was made that in respect to subsection 2
the word “shall” should be replaced by “may”, and this is agreeable, so that it
would be permissive for the creditors to vote as a class on a proposal instead of
voting as a group of creditors—as a whole group.

The CHAIRMAN: Was this a suggestion that was made?
Mr. TassE: This was a suggestion made by Mr. Greenblatt.
The CHAIRMAN: The suggestion was to change “shall” to “may”.

Mr. GREENBLATT: Yes, I suggested this because there may be circumstances
where there may be different classes of creditors, and I wanted this to operate
as the mechanics’ lien acts operate in some provinces and to do so this change
would be necessary.

Senator LEONARD: I am wondering if this wording should not be “may or
may not” because some people might feel that each class must vote individually,
as the present wording stands. Is not the intention here that each class should
vote independently?

The CHAIRMAN: The intention of changing ‘“shall” to “may” is so that there
is some room for discretion.

. Senator LEONARD: I would be inclined to think that on the interpretation of
“may” many people might think they should, and for this reason should we not
make it more clear to show that they may vote independently?
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The CHAIRMAN: I will ask Mr. Hopkins about that.

Mr. Hopkins: For a long time there has been difficulty about “may” and
“shall”. Sometimes it is construed permissively and sometimes mandatorily. If
you want to make it abundantly clear you could say “may or may not”.

Senator KINLEY: With regard to section 6 there is a new phrase there
“subject to the rights of secured creditors,”—that is new. Why has that to be
accentuated at the present time? Are they not properly protected now?

The CHAIRMAN: Any comments, Mr. Tassé?

Mr. TassE: That is just for the purpose of clarification.

Senator KINLEY: The present section reads then “creditors may by special
resolution resolve to accept the proposal as made or as altered or modified at
the meeting or any adjournment thereof”. That is taken out and you put in
simply “Subject to the rights of secured creditors,”.

The CHAIRMAN: That is not taken out. There are some words added.
Senator KINLEY: It is underlined here.

Senator LEONARD: Under the present section 31 and before this amendment
it is clear that that is subject to the rights of secured creditors, and this makes
it so that he who runs may read.

The CHAIRMAN: It is merely putting in words what we think is in there
anyway. Any other comment?

Mr. Tassk: There was another representation made yesterday to the effect
that the trustee should be unable to vote on the proposal as a creditor or as a
proxy for a creditor. This is the suggestion made yesterday by Mr. Houlden.
The position that was taken yesterday by Mr. Houlden was that the trustee is
the one who presents the proposal for the debtor, and he is in a good position to
receive these proxies and to vote them at the creditors’ meetings. The purpose
of this amendment is to protect the creditors because the trustee is in a good
position to solicit proxies. The trustee is, under a proposal, ordinarily very close
to the debtor, and it is hoped that with this restriction and this impossibility
that will be cast on him to vote for creditors as a result of his having proxies,
to eliminate this type of solicitation.

Senator CroLL: This could become quite dangerous, could it not? It could
leave the disposition in a very few hands. Take, for example, the little people
who have small debts, $100, $200 or $300, and they cannot take a day to go to
the meeting, and the usual practice is for them to send their proxies to
somebody they know, or perhaps do not know, and it is customary to give them
to the trustee in those circumstances. If he cannot vote these proxies you will
find a half dozen people who can come to the meeting and will be able to
control the thing themselves. I think this is somewhat dangerous.

The CHAIRMAN: Following on what you say, Senator Croll, we have been
told during the course of this hearing that the trustees are going to be even
better than they have been heretofore by the supervision and checking and
double checking, and if we are going to appoint men of that calibre then we
come along and say “We have checked you in every way we can, but we are not
going to trust you properly to convey the views of creditors who send their
proxies in to you and to vote at this meeting.” I think it is going too far.

Senator CroLL: Much too far.

The CHAIRMAN: It may defeat its purpose in the sense that you will be
llkely to get a less comprehensive expression of the viewpoint of a great many
creditors.

Senator CroLL: You have made the premise that if Mr. Tassé has the right

sort of trustee and if you say he has not the right to vote, then, surely, there are
other ways of handling it.
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The CHAIRMAN: If he cannot be trusted to vote, well, then, get rid of him.
Don’t just take his vote away—get rid of him.

Senator LeonNARD: This should stay as far as the trustee himself is
concerned.

The CHAIRMAN: Yes, but take out the words ‘‘as a proxy for a creditor”.

Shall subsection 3 of section 6 be amended by striking out the words “or” as
a proxy for a creditor”?

Hon. SENATORS: Agreed.
The CHAIRMAN: Section 7.

Mr. Tassk: There were a number of representations made yesterday, some
of them very minor ones. It was suggested that to be consistent with the
wording used in the act in other sections the word “approve” in line 13 of
section 32B (1) be replaced by “accept”, and the word “approve” in line 20 of
section 32B (2) should be replaced by “accept”. This is quite agreeable.

The CHAIRMAN: Was that the only comment we had on that?

Mr. Tassk: There is another problem that arises in section 328, subsection
(2). The problem arises in connection with section 43 (1) of the Bankruptey
Act which says that:

Every receiving order, or a true copy thereof certified by the
registrar or other officer of the court that made it, and every assignment,
or a true copy thereof certified by the official receiver, may be registered
by or on behalf of the trustee in respect of the whole or any part of
any real or immovable property—

So here in section 32B we have the situation where a person has made a
proposal which is not accepted by the creditors. The trustee then reports the
matter to the official receiver. Now, the question that was raised yesterday is
how do we proceed to make the necessary registration against immovable or
real property of the bankrupt. I think that this can be corrected easily by
adding after the word “Superintendent” in subsection (2) the following words—I
will read the whole of the subsection together with the words that I suggest
should be added:
Where the creditors refuse to approve a proposal described in
subsection (1), the trustee shall forthwith file a report thereof in the
prescribed form with the official receiver and the Superintendent—

and now come the additional words:
—and the official receiver shall thereupon issue a certificate of assignment
in the prescribed form, which has the same effect, for the purpose of this
act, as an assignment filed pursuant to section 26. I think that with those
extra words we will correct this practical problem.

Mr. HorkIns: Can we have that in writing?
Mr. Tassk: I will repeat it. The additional words are:
—and the official receiver shall thereupon issue a certificate of assignment,

in the prescribed form, which has the same effect, for the purpose of this
act, as an assignment filed pursuant to section 26.

The CHAIRMAN: The committee has heard the suggested changes, namely,
that the word “approved” in subsections (1) and (2) of section 32B, which is
contained in clause 7 of the bill, be changed to “accept”, and that the words that
Mr. Tassé has read be added at the end of subsection (2) of the new section 32s.

Senator LeoNARD: Is this wording approved by those who made the
suggestion?
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The CHAIRMAN: Mr. Biddell?
Mr. BippELL: Yes, Mr. Chairman.

Senator FLYNN: If my memory serves me correctly someone observed
yesterday that section 32A should be more explicit in respect of the proposal—

Mr. Tassk: Yes, I had forgotten about that representation. I am sorry. I
think it was said that the inspectors should have the same duties, and also be
entitled to the same remuneration as if they were acting under the other
provisions of the Act. I think that this point is covered by section 38(1) of the
Bankruptcy Act which provides that all the other provisions of the act apply
mutatis mutandis to the provisions dealing with proposals.

The CHAIRMAN: Yes.

Mr. Tassk: I think that that would settle that problem.
Senator FLYNN: I was not too sure.

The CHAIRMAN: Section 38(1) reads:

All of the provisions of this Act, in so far as they are applicable,
apply mutatis mutandis to proposals.

Mr. BippELL: Mr. Chairman, could we ask Mr. Tassé whether he proposes to
deal with the subject of how the trustee is appointed? That was the main
suggestion we had. We were concerned that where the creditors refuse to accept
the proposal, this subsection merely says that the trustee shall forthwith call a
meeting of the creditors, which means that he will be the trustee under the
Bankruptcy Act. We were very concerned that the creditors at this meeting,
which is the first time they meet, should be able to say who the trustee is going
to be.

Mr. Tassk: I think that that is a question of policy, and I would suggest
that the committee let this particular point stand. Possibly I can come up with
a suggestion when the committee meets later.

The CHAIRMAN: This question relates to proposals. When an insolvent
person makes a proposal he makes it through a licensed trustee; is that right?

Mr. BippeELL: That is right.

The CuAIRMAN: If the proposal is not accepted by the creditors then there
is deemed to be an authorized assignment as at that moment. Then, the question
is: Who is in charge of the estate at that moment?

Mr. BippeELL: Yes.

The CHAIRMAN: This section would assume that the trustee who presented
the proposal is, but is that necessarily so under the act itself?

Mr. GREENBLATT: Our main concern is that once the proposal is refused and
the same trustee is retained and he proceeds to send out notices by virtue of the
assignment that then follows calling for a meeting of creditors, then at this next
meeting of creditors which is called by the trustee for the purpose of appointing
a trustee, the inspectors’ trustee can only be dislodged by a vote of ordinary
unsecured creditors having claims amounting to 75 per cent, and who are 51 per
cent in number. This creates a very difficult situation. It means that a debtor
may, through a trustee of his choice, file a proposal which may be quite a
frivolous proposal, and his named trustee will automatically remain as trustee.
We say that if at the meeting where the proposal is being rejected the creditors
want the trustee to be changed, then he should be changed by ordinary instead
of by special resolution. An ordinary resolution is adopted when approved by 51
per cent of the amount of the ordinary claims and by 51 per cent of the number
of the ordinary creditors.

The CHAIRMAN: I think that that is a worthwhile suggestion. Is there really
any policy on that, Mr. Tassé?
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Mr. Tassk: I think the question is really one having to do with section 6 of
the act which prescribes the manner in which the trustees are to be appointed,
or substituted to other trustees. I think that this is a very important section.
Personally, I think there is a lot of merit in the suggestion that has been made,
and I would favour some clarification of this provision.

The CHAIRMAN: Yes, if you had a provision here as another subsection
simply saying that in cases of this kind the trustee only holds office for the
purpose of convening a meeting at which a trustee shall be selected by the
creditors, would that meet the situation? How would that strike you, Mr.
Biddell?

Mr. GREENBLATT: But, under the regulations now—

The CHAIRMAN: All right; suppose we say “notwithstanding any other
provision in the act”?

Mr. GREENBLATT: Yes, we would have to state that, because the other
provisions of the act would compel the vote to be determined only by special
resolution, which would envolve 75 per cent in amount and 51 per cent in
number.

The CHAIRMAN: We could say that notwithstanding any other provision in
the act, in the particular circumstances of this case the trustee only holds office
for the purpose of convening the meeting, and the meeting shall itself by
ordinary resolution—

Senator FLYNN: I think it is necessary to clarify the situation. I am not too
sure that if we say there is an assignment here it means that the official receiver
would have to appoint the trustee at that time as if it was an ordinary
assignment.

The CHAIRMAN: Well, if you have an amendment along the lines I have
suggested then you accomplish two things. You take care of that situation and,
secondly, you have the trustee in there only for the purpose of the meeting. The
creditors then by ordinary resolution select a trustee. I think that that might be
the subject of an amendment which our law clerk might prepare as another
subsection to section 32B.

Senator LEONARD: Would it be possible for the amendment to provide that
the naming of the trustee should take place at the meeting that refuses to accept
the proposal?

The CHAIRMAN: Well, that would be expeditious. What do you say about
that, Mr. Biddell?

Mr. BippeELL: I think that that would be very much better. Here the
creditors are brought together, and they are not willing to accept the trustee.
Probably if the petition was filed by somebody else the debtor would not want
the trustee named on that petition. Now, he puts forward a completely frivolous
proposal, and the creditors come together and reject it. That is the time at
which they should have a chance to put in their own trustee without any hiatus
in time. If it has to wait in the hands of the trustee named by the debtor until a
new trustee is appointed, then the creditors are prejudiced.

The CHAIRMAN: I think that is a good idea. Does that strike the committee
as being a good way of dealing with it? Can you draft an amendment in that
way, Mr. Hopkins?

The LAw CLERK: Yes.

The CHAIRMAN: Shall we say, “At the creditors meeting at which the
creditors refuse to accept a proposal”?

Senator FLYNN: In that way it will be changed into a creditors meeting.
The CHAIRMAN: That is right.
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Mr. BippeLL: In that way they will have a trustee of their choice by their
own resolution. That will be in the creditor’s interest, and I think that would be
the most expeditious manner of dealing with it.

The CHAIRMAN: Honourable senators, I think we have covered all the points
in section 7. I take it you approve the change from the word “approve” to
“accept”, and also the other amendment to add at the end of subsection 2 of
section 32B in connection with the certificate of assignment, etc.

Now this new point as to having the creditors, when they refuse to accept
the proposal, convert into a meeting of creditors for the purpose of selecting
their trustee. I think our Law Clerk should draft that, and that we should stand
that part of the section so that Mr. Tassé can consult his superiors on the point.

I take it that we have approved section 7, other than to stand the exception
which our Law Clerk is going to draft?

Hon. SENATORS: Agreed.

The CHAIRMAN: Now, section 8.

Mr. TASSE: A number of representations were made here. The first was a
suggestion that in respect of subsection 6 the levy provided by section 106 of
the act should not apply to shares paid by the debtor under the proposal; and
the objection to having the levy made applicable to these shares was that it
would be very difficult to assess the value of these shares.

The CHAIRMAN: I take it that the committee understands the meaning of
the word “levy”. It is a fee that the Superintendent of Bankruptcy exacts so as
to maintain his office in whole or in part; is that right?

Mr. TassE: That is right; and it is applicable to all of the payments made
by the trustee under the act.

The CHAIRMAN: And the proposal here was—

Mr. Tassk: To exclude from the application of section 106 the shares given
in payment by the debtor under the proposal. This is a serious problem and I
would suggest that this problem stand so that I can look into it further and
have consultations.

The CHAIRMAN: Is there any other question?

Mr. Tassk: Yes, there are other questions. It was suggested also that the
levy should not apply to payments made to secured creditors by the trustee. In
this respect I would suggest that section 106 should stand as it is and should be
applied as interpreted by the jurisprudence to these proposals. In other words,
if the trustee is acting as an agent for a secured creditor the jurisprudence has
decided that section 106 should not apply because these payments by the trustee
were made outside of the administration of the estate. Whenever this situation
arises, the same principle would apply.

Now, I think that the suggestion really concerns section 106, and that we
should not open up section 106 at this time.

The CHAIRMAN: Of course, if you made an exception in the section we are
dealing with you would not be opening up section 106, would you?

Mr. Tassk: Then the question would arise why there should be an exception
in the case of a proposal and no exception in the case of an estate in
bankruptcy. In other words, I suggested that the question of levy should stand
as it is, should remain in the status quo, and these cases be decided according to
the principles elaborated by the jurisprudence and the decisions of the court.

Senator FLYNN: Are you suggesting then that section 106 is not being
amended by this act?

Mr. TASSE: Yes.

p The CHAIRMAN: Are you saying that section 106 would not extend to
include a proposal that has been accepted—
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Mr. Tassk: I say it will apply.
The CHAIRMAN: Yes, I thought so.

Mr. Tassk: I may add that in these cases where we will have a proposal,
where the trustee will be distributing all the money, including that of the
secured creditors, it will be subject to the surveillance of the Superintendent,
and I see no reason why there should be a distinction between these moneys
paid to secured creditors as opposed to unsecured creditors.

Mr. BiopeLL: I would be prepared to let section 106 stand as it is now so
that representations can be made to the committee.

Mr. TassE: I think that the other problem that arises is that in some cases
the debtor will issue promissory notes to discharge his obligations under the
proposal. The suggestion that was made yesterday was that if payment is to be
made in money the Superintendent should not be paid before these notes are
paid. The other alternative would be that the Superintendent be given a note
which would be paid at the same time as the other notes. I think this is a
question of interpreting these different sections. I might say that the interpreta-
tion we now give to it is that whenever notes are issued the Superintendent will
take notes like any other creditor in payment of the levy and he will be paid on
them at the same time as the other creditors are paid. So I do not think there is
any need for further expansion of the section, and I think that the problem
raised would be settled administratively.

Mr. BippELL: Agreed.

Mr. Tassk: Section 8 is a long section and there is another problem that
arises on page 8, at line 12. It is suggested that the word ‘‘authorize” should be
stricken out.

The CHAIRMAN: Why?

Mr. TASSE: Because it refers to an authorized assignment, which has a
history of its own; it refers to a particular kind of assignment under the old act.

The CHAIRMAN: Do you accept that?

Mr. Tassk: Yes, I accept that. There is another point I have to mention
here, and it is the same problem that we just discussed in respect of 32B(2): the
certificate of assignment prepared by the Official Receiver. In section 32B we
have the case where the proposal is not accepted by the creditor. Now, in
section 34(10) we have the case where the proposal has been accepted by the
creditors but is not approved by the court, and the same consequence follows.

In this case again, words should be added at the end of subsection (10), so
that the official receiver will be empowered to prepare a certificate of assignment
which could be filed with the registry office.

The CHAIRMAN: So we add at the end of subsection (10) of the new section
34 the same language as we added at the end of subsection (2) of the new
proposed section 32B?

Mr. TassE: Right, Mr. Chairman.

Senator LEONARD: There will have to be a difference, because there is no
meeting of creditors in that case. It is a decision by the court and probably the
wording should be that the court should name a trustee.

Mr. TAsSE: Mr. Senator, I think there are two problems. You are quite right
in saying that also consideration should be given to considering the same
amendment that the committee has agreed to consider, in respect of the
appointment of another trustee under section 328. :

The CHAIRMAN: Yes.

Mr. Tasst: But the problem I was alluding to was in respect of this
certificate of assignment that has to be prepared by the official receiver.
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Mr. GREENBLATT: May I respectfully bring to the superintendent’s atten-
tion, and to the attention of honourable senators, that at that particular stage
where the court is refusing to approve a proposal which has been accepted by
the creditors, the creditors are not present. There is simply a petition made by
the attorney for the trustee, to have the proposal ratified; and the court would
not really be in a position to know the wishes of the creditors.

The CHAIRMAN: So, we do not need that second amendment in this case,
because it would not be expeditious?

Mr. GREENBLATT: It would not be workable.

Senator FLYNN: On the other hand, we have to provide for the machinery
to appoint the trustee.

Mr. GREENBLATT: A trustee is appointed by the certificate of the official
receiver and that trustee calls a meeting of creditors in the normal way, where
the trustee is open to appointment.

Senator FLYNN: Is it clear that the trustee is appointed by the official
receiver who has made the proposal?

Mr. GREENBLATT: The way the section reads now is that the trustee of the
proposal, when the official receiver certifies that an assignment has taken place,
would then proceed to call the meeting of creditors. It is always the privilege of
the Official Receiver to change the trustee.

Senator FLYNN: I want the creditors to have their choice, but at the same
time we have it here, where the court refuses to approve a proposal of the
trustee, where it refuses the approval of the proposal, then there is no right to
appoint, and it says “the trustee”. Which trustee? Is it the trustee who refused
the proposal or the one appointed?

Mr. GREENBLATT: The trustee named under the authorized assignment. The
official receiver still has power.

Senator FLYNN: I doubt if even this is clear.
Mr. GREENBLATT: I think it should be clarified.

Senator FLYNN: You may give the task to the trustee of the proposal to call
a meeting of the creditors, specifying that at that meeting the creditors will be
in a position to appoint there and then a trustee.

Mr. GREENBLATT: May I add another word? The situation where the
proposal is refused by the court is not the same as where the proposal is refused
by the creditors. Because where the proposal is accepted by the creditors and
then goes to the court for ratification, the creditors appear to be satisfied with
both the proposal and the trustee.

The CHAIRMAN: That is quite true, but Senator Flynn thinks there should
be some clarification. In the first amendment, we did two things. One was, we
were defining or limiting the function of the trustee who conveys the proposal.
We are also providing for converting the meeting of creditors to approve the
proposal, into a meeting at which a trustee would be appointed—not necessarily
the one who conveyed the proposal.

Now, when the creditors approve and then the court refuses to approve,
there is no immediate way of knowing it and so there is no ruling in relation to
that. The other query is, even when the creditors have approved the proposal,
they must think it is all right and that the trustee is all right, should the trustee
simply have his function limited to calling a meeting of creditors at which by
ordinary resolution a trustee will be selected? And that is really Senator
Flynn’s point.

Senator FLYNN: That is my view, too, because if the court has refused a
proposal there may be something that will change the viewpoint of the creditors
with respect to the appointment of the trustee.

The CHAIRMAN: Would you have any objection to that, Mr. Tassé?

23685—2
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Mr. Tassk: No, I think it is quite in order.

The CHAIRMAN: And you have no objection, Mr. Greenblatt?

Mr. GREENBLATT: No, none at all.

The CHAIRMAN: Now, for our Law Clerk, do you think you can put that on
paper?

Mr. HopPkINS: I can try.

The CHAIRMAN: Do you understand what the point is?

Mr. Hopkins: I do.

The CHAIRMAN: Subject to these amendments, section 8 is carried.

The CHAIRMAN: Section 9.

Mr. TASSE: A suggestion was made yesterday in respect of subsection (1) of
section 36, to the effect that the trustee should receive a notice of the
application to annul the proposal. I am quite agreeable to this change. I would
suggest that, beginning in line 29, on page 8 of the bill the subsection could read
as follows:

the court may, on application thereto, with such notice as the court
may direct to the debtor and, if applicable, to the trustee, and the
creditors, annul the proposal.

The CHAIRMAN: Subsection (1) as amended—is that approved by the
committee?

Hon. SENATORS: Agreed.

The CHAIRMAN: It is agreed.

In subsection (4), which is on page 9, line 3, take out the word ‘“‘author-
ized”. Is that agreed?

Hon. SENATORS: Agreed.

The CHAIRMAN: It is agreed.

Senator FLYNN: Paragraph 5 should be in some concordance with the
amendment to be drafted with respect to the appointment of a trustee after the
court has refused to approve a proposal. Here again, when the order annulling a
proposal has been made, the trustee shall forthwith call a meeting of the
creditors and file a copy of the order. We have to appoint the trustee again.

Mr. Tassk: The suggestion made yesterday—though I do not know whether
Mr. Greenblatt and those with him would have the same suggestion to make
now, in view of the discussion the committee has had today—that, after the word
“shall” there should be added the words “unless the court otherwise ordered”.

Senator FLYNN: But the rule is that the trustee to the assignment—

Mr. Tassk: I think it would be preferable to go along the line taken in the
other two cases.

The CHAIRMAN: That is, if there is an order annulling a proposal which has
been accepted by the court, the trustee shall forthwith call a meeting. What
does he do at that meeting? The first order of business should be the appoint-
ment of a trustee by ordinary resolution. Is that good enough for you, Mr.
Greenblatt?

Mr. BippELL: Probably at this time it is long after the proposal, there are no
assets, and no trustee will take the thankless job, which is costing a lot of
money and for which he cannot be paid. So I think it has to be left with the
official receiver to find a trustee who will take the matter.

Senator FLYNN: One way or the other, but the meeting of creditors should
be free to select a trustee if one is called.

The CHAIRMAN: They would be free by special resolution at that stage. Is
not that right?
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Senator FLYNN: Here again it has to be clear whether it is the trustee to the
proposal or the trustee appointed by the official receiver after the annulment of
the proposal and the assignment or the deed authorizing the assignment which
follows.

The CHAIRMAN: Let us take it this way; if you have a proposal presented
through a trustee and the proposal is accepted, then the trustee is established by
machinery we have already suggested by way of amendment. So the creditors
make the selection. Then the proposal is annulled. But you still have the trustee
in there by the ordinary processes of the creditors. Why do anything about it?
Why not leave him there?

Senator FLYNN: It is not quite the same thing.

The CHAIRMAN: No, because the procedures we have provided in the
amendment have taken care of it. But now we have the situation where the
proposal is annulled.

Senator FLYNN: In the annulment the trustee may be a problem which may
be raised by the creditors. I don’t think we should take it for granted at that
stage that the trustee is still the choice of the creditors. I do not think it would
be logical.

The CHAIRMAN: No, except that you are talking about removal for cause at
that time and not just for whim. But they have gone through that at their
discretion and made a selection.

Senator FLYNN: Remember the trustee is a person who is usually selected
by the debtor himself.

The CHAIRMAN: But once the proposal is accepted the trustee is elected by
the creditors.

Senator FLYNN: But if they change it.
The CHAIRMAN: That is the change we made earlier.

Mr. BmperLL: I think the honourable senator is speaking of a situation
where the creditors have made their choice and the proposal is annulled soon
after. But we are thinking of a situation where the proposal is annulled two or
three years later, and the trustee does not want to go on because it is a
thankless job. We do not want the trustee to be forced to act when it is against
his wishes to act and we feel the court should be permitted or should have the
authority to order otherwise. That is the purpose of our amendment.

Senator FLYNN: That is one aspect of it. I have another viewpoint.

The CHAIRMAN: Shall we carry subsection 5 in the form in which it is?

Mr. Tassk: We have here the same problem as we had with subsection 2 of
32B, and subsection 10 of section 34 about the official receiver.

The CHAIRMAN: You mean about the certificate of assignment?

Mr. TASSE: Yes.

The CHAIRMAN: We have to add the same language as you have in there in
subsection 2 of 32B.

Shall the section carry?

Hon. SENATORs: Carried.

The CHAIRMAN: There is one item we skipped back in section 2B which was
raised yesterday, and that deals with a situation where shares have been
pledged. You will recall that Mr. Biddell and the Credit Granters raised the
question that if a creditor took a pledge of shares he might find himself, under
the present wording of 2B, in the position of controlling the company by virtue
of the quantity of shares pledged, then he would get into this non-arm’s length
position where his position would be deferred to that of others. You heard the
Credit Granters representations?
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Mr. Tassk: Yes, I did.

The CHAIRMAN: What have you to say about that? Should there be an
exemption there for the lender who takes a pledge of shares as security for a
debt?

Mr. Tassk: I don’t think so. Here we have the case of a person who gets the
control of the person who subsequently becomes bankrupt. If he places himself
in the situation of having control, I think we should not distinguish between his
case and other cases. The catching clause is not whether the person was dealing
at arm’s length; the catching clause is to be found in 67A and if these persons
happen to have entered into a transaction for a consideration that was exorbi-
tant or out of line, then I think there should be no reason why this particular
person or company or lender should be exempt from the effects of 67a. It is not
the fact that they are dealing with each other at arm’s length that involves the
consequences. The main consequences attaching to these transactions are found
in 674, and I can see no reason why if a company places itself in the position of
having control of another concern and if subsequently we find that there was a
transaction which was reviewable within the meaning of 674, I cannot see why
the same consequences should not attach as they would in any other case.

The CHAIRMAN: Yes, but let us distinguish here—if there is collusion or
fraud you can get at such matters under the present act, can you not?

Mr. Tassi: I am not thinking of collusion or fraud. I am thinking of two
persons not dealing at arm’s length. The only thing I can say is that this is not
the material fact. The material fact is that we have two persons who are having
control of one another, and if it is found that these two persons have entered
into a transaction which is reviewable then it should be examined by the court.

Senator GouiN: Where is this section? What page is it on?
The CHAIRMAN: It is on page 2 in subparagraph (iii) (c¢).

Mr. BiopeLL: I think the point is well taken as was the point made by the
Credit Granters’ Association. But we should bear in mind that it is common for
the Industrial Development Bank to take shares of a company for a loan, and in
the absence of any change the Industrial Development Bank would have to have
its transaction reviewed by the court. This would be in order to eliminate the
arm’s length suggestion. Similarly this could happen to chartered banks who
also do this quite frequently. In every case that has come to my attention the
court would say it was a proper transaction because there was money loaned.
But it seems to me that it would force the I.D.B. and the chartered banks to
have their transactions reviewed by the court.

Senator FLYNN: It is at the discretion of the trustee to have it reviewed?

Mr. BipperL: That is where the change comes in, in that it does not have to
be reviewed by the court now. This takes care of the situation perfectly.

Senator CrRoLL: Mr. Chairman, may I at this stage suggest that our Clerk
should get busy and notify other members of the committee that we have an
important meeting at 11 o’clock.

The CHAIRMAN: This might be a good place to break off the present
consideration. But now that I have you in the mood for work if we finish the
bill concerning the Bank of British Columbia by a quarter to one we could
perhaps then resume at two o’clock and again deal with this act to amend the
Bankruptey Act. We could simply adjourn further consideration of this bill
until two o’clock and at eleven we can start to consider the Bank of British
Columbia bill.

Senator FLYNN: Do you think, Mr. Chairman, that we will be able to get
much work done this afternoon? It seems to me that in an hour we may not
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achieve very much. If we could complete the section-by-section review it might
be worth while, but not otherwise. Will the witnesses still be here?

The CHAIRMAN: They were here yesterday and they made submissions, and
they were kind enough to stay over this morning and they have been very
helpful to us. That is why I thought we might continue consideration of this bill
this afternoon while they are still available. If we can even complete three, four
or five sections, it will be that much out of the way.

Senator LEONARD: Is section 10 going to take so long? Is there unanimity on
clause 10?

Senator CroLL: The discussion of clause 10 will take quite some time.
Senator LEONARD: Do you think it will take very long?
Senator CroLL: Yes. I am in favour of striking it out, but it is not that easy.

The CHAIRMAN: Senator Leonard, I am satisfied that there will be some
discussion on clause 10. We will adjourn our discussion of this bill at this time.

The committee adjourned.

At 2 p.m. the committee meeting resumed.

The CHAIRMAN: Honourable senators, we were dealing with section 10 of
the bill, which starts on page 9. I thought I might ask Mr. Biddell to state in a
summary way his view; and then we would see what Mr. Tassé has to say about
any suggested change.

Mr. Biddell, would you care to do that?

Mr. BippELL: Mr. Chairman and honourable senators, it seems to me that,
in summary, the position is this:

(1) Under the present Section 39 the income of an individual bankrupt is
subject to seizure by his trustee from the date of bankruptey until the debtor’s
discharge when the court will relieve him of all his debts or perhaps require
him to make some further payment.

(2) Trustees in most areas of Canada, excepting Quebec, are tacitly
ignoring their obligation to seize any part of the wages earned by these people
between the date of bankruptcy and the date of discharge. They are not seizing
this money because to do so in the vast majority of cases would only continue
the situation which forced the debtor into bankruptcy in the first place, i.e. he
cannot earn a living because very few employers will put up with the nuisance
of garnishee orders.

The former Superintendent of Bankruptcy expressed concern that many of
these bankrupts were neglecting to apply for their discharge. For this and
perhaps for other reasons he reminded trustees in the Province of Quebec of
their duty to seize post bankruptcy income and as a result this is now being
done in Quebec—Dbut still not in many other areas.

Business organizations selling or lending directly to the general public
naturally wish to collect their accounts and would like to make it as difficult as
possible, if not impractical, for their customers to go personally bankrupt.
Collection agencies acting for them are vitally concerned with achieving such a
result, or in the alternative, are concerned that in spite of bankruptcy the
individual debtors should be required to continue to make payments.

There is an increasing tendency for the courts to heed the representations
which creditors and their collection agencies are making when applications for
discharge are being heard. In Ontario the courts are in many cases requiring
long-term contributions from future income of the debtor as a condition of his
discharge. If this practice continues, and if the desirability of such a policy is
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emphasized by Parliament enacting Section 39A of this Bill in its present form,
those who extend consumer credit and the collection agencies will have
achieved their objective.

There will be little point in an individual going bankrupt because he will
only be exchanging harassment by the trustee for that which he has been
receiving from his creditors. The only essential difference will be that the
debtor’s money will for the most part go to collection agencies and trustees
instead of collection agencies and creditors.

We do not believe that personal bankruptcy is a serious problem in Canada
at the present time. If the Government fears that it may become so, we believe
that there are better measures for controlling it than those proposed in this bill.
We believe that, as an interim measure, until the whole Act is overhauled, the
proposed Section 39A should be amended as follows:

The word “shall” in line 23, should be changed to “may”;

and that “(ii) Subsection (5)” of the proposed Section 39A be deleted.
We further propose that a clause be added to the existing Section 39 of the
Act as follows:
The provisions of this Section (39) shall not be deemed to apply to
salary, wages or other like remuneration earned by the bankrupt be-
tween the date of his bankruptcy and the date of his discharge.

We believe that if the proposed Section 39A and the present Section 39 are
amended in the foregoing manner, we would have available to both the credit
granters and the public a reasonable as well as an effective compromise.
Bankrupts who, in the opinion of the trustee and inspectors, are deserving of
relief from garnishee of their wages, could obtain this relief without the
necessity of a court application. If, however, the post bankruptcy earnings of a
debtor were deemed to be such that a contribution should be made, the trustee,
with the consent of the inspectors, could ask the court to rule on the matter.

It was pointed out here yesterday that the amendment we were proposing
would also require an amendment to the present section 39. With this we agree.
In other words, with regard to section 39, which says that the after acquired
property of the bankrupt is subject to seizure by his trustee, we would like to
see that amended so that it does not refer to income from salary and wages. We
suggest that salary and wages, on the other hand, be dealt with strictly under
the new section proposed by this bill, but that the new section be made
permissive so that the trustee and inspectors could look at the situation. If they
felt that this man’s earnings were such that it would be improper to seize more
for his creditors, they would refrain from doing so. If, however, he was in
receipt of a very substantial income in relation to his debts, they would have an
opportunity to apply to the court for an order.

We think these amendments as proposed would be a reasonable com-
promise.

The CHAIRMAN: Mr. Tassé, what do you have to say?

Mr. Tassk: If we look at the statistics for recent years, we find that there is
a steady increase in the number of personal bankruptcies in Canada. There has
been a steady increase also, in the Province of Ontario, in the number of estates
coming under the summary administration provisions of the act. For the first
time, in 1965 the number of estates administered under these provisions of the
act in Ontario were higher than the number administered under these provi-
sions in the Province of Quebec.

Senator BENIDICKSON: What are the actual figures, to back up the general
observation?
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Mr. Tassk: All of the estates administered under the provisions of the act,
totalled, for example:

IRakBB5 @ Fuls S0 GBI IRT S LARE A RINCR L PABES] 2,414
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There was a drop in 1965, and the total in that year was, if my recollection
is correct, 5,106.

The CHAIRMAN: That is the total of what?

Mr. Tassk: The total number of estates administered under the provisions
of the act.

The CHAIRMAN: All categories?

Mr. Tassk: All categories, except proposals.
Senator BENIDICKSON: That is for all of Canada?
Mr. TassE: Yes.

Senator BENIDICKSON: I asked for the figures with respect to personal
bankruptcies in Ontario and Quebec.

Mr. TassE: For the Provinces of Ontario and Quebec the figures that I am
about to give the committee are approximate, as I have only a chart here before
me.

The number of estates coming under the summary administration provi-
sions of the act, in 1964, in the Province of Ontario, was about 1,650 and in
Quebec there were about 1,500. In 1963 in the Province of Ontario there were
1,200 and in the Province of Quebec approximately 1,300. In 1962, in the
Province of Ontario there were approximately 900 and in the Province of
Quebec 1,250.

Senator BENIDICKSON: Have you got the figures for 19557

Mr. Tassi: In 1955, in the Province of Ontario there were less than 150;
and in the Province of Quebec there were approximately 1,000. Another thing I
would like to mention is that I am afraid that Mr. Biddell’s statement that in
the Province of Quebec the trustees would obtain an order directing the
bankrupt to deposit the seizable portion of his salary with the trustee for the
benefit of his ecreditors, is not according to the facts. Notwithstanding the fact
there was a directive issued some time ago by my predecessor asking the
trustees to obtain an order, where there was a salary earned by the bankrupt,
directing the bankrupt to deposit the seizable portion of his salary, the trustees
in the majority of cases would not do it. The particular problem we are faced
with is that the bankrupt or debtor will go and consult a trustee and for a set
fee of $300 or $400 he will get the assurance that he will obtain his discharge
without having to contribute anything more to the estate.

I think this is a very serious problem, and anyone who wants to avail
himself of the Bankruptecy Act should know that he has to contribute, if he can,
something to the estate for the benefit of his creditors. I don’t think that the
trustee should be the one to decide whether a particular debtor should contrib-
ute to the estate. In most of the cases, as we know, and this is a very difficult
problem we are faced with, in actual practice the trustee is selected by the
debtor. The danger then is that the trustee will have a tendency to be lenient to
the debtor, and that is why I personally think that one of the solutions is to
have the trustee in these cases, where the debtor is earning any income or
remuneration, to make an application to the court to have a portion of the
debtor’s salary or remuneration set aside, and this is the portion that should be
made available to the trustee.
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Senator PEARSON: Have you any figure as to what the proportion should be?

Mr. Tassk: According to this amendment this would be at the discretion of
the court, having regard to the family responsibilities and personal situation of
the debtor. I think this is more flexible than the arrangement we have now,
according to which the portion to be paid has to be, and necessarily has to be,
the seizable portion of the salary. In some cases that is too harsh. I think these
words that we find at the end of subsection (1) give some flexibility to this.

Senator PEARSON: I mean the proportions as between the trustee and the
creditor.

The CHAIRMAN: You mean is there a set formula?

Senator PEARSON: Is there a definite proportion between the two. The court,
does it assign so much to the trustee and so much to the creditor?

Mr. Tassk: I may misunderstand the point you are making, Senator. The
debtor will deposit all his assets, including the portion that may be set, and this
is in the hands of the trustee who will have some disbursements and will have
his fee set, and the rest is distributed to creditors.

Senator CroLL: I apologize for not being able to be here earlier. I have
received the impression that a man is perpetually bankrupt under this section.
He can never get out. The act was intended to relieve some people who were
foolish and for some reason or other got themselves into trouble, and we are
prepared to close our eyes, but under this section does he ever get out?

Mr. TAssE: This has nothing to do with the discharge properly speaking.

The CHAIRMAN: Wait a minute, now. Let us be realistic about this.

Senator LeEoNARD: Why would you give a discharge as long as he is
continuing to pay? Would he not continue to pay ad infinitum?

Mr. TAassk: We may have the same problem today, and there are judges
who will give an order to the effect that the debtor should pay so much for so
long, and if we look at the discharge provisions I think these will not be affected
by Section 39A.

Senator CroLL: If a discharge is given, surely he will not have to pay after
that. I don’t recall such instances. It is new to me.

Senator FLYyNN: What about section 129 (2) (c) of the present act?

Senator CrRoLL: For our purposes it is dead.

Senator Cook: Are there many cases of a man going bankrupt more than
once?

Mr. TassE: There are cases where a person has gone more than once.

Senator Cook: Are there many?

Mr. Tassk: I have no figure, and it was never attempted to count them.

Senator CroLL: Senator Flynn and I are having difficulty here. At (c¢) we
have the words

(¢) require the bankrupt, as a condition of his discharge, to perform such
acts, pay such moneys, consent to such judgments, or comply with
such other terms as the court may direct.

If the court says “Today you shall do so-and-so,” and if you do it then you
are discharged. Then the man says he will agree to this and so get his discharge.
And of course what he has in mind is something that is done as a condition
before the discharge is granted.

Senator FLYNN: He can claim a discharge on the condition that for a certain
period of time the debtor shall pay a certain part of his earnings.

The CHAIRMAN: What we are dealing with in this section 394 is the position
of a person who receives payments during the period when he is a bankrupt.
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Senator FLYNN: Not necessarily. The amendment would permit the court to
make an order for, say, a period of two years, and he would have to pay.

The CHAIRMAN: The section in the present act deals with the powers of the
court, when you are asking for a discharge, and they name those terms. But this
is dealing with a situation before there is any question of discharge.

Senator FLYNN: But for that period this is important. The wording says
“directing the payment to the trustee of such part of the salary, wages or other
remuneration”—

The CHAIRMAN: Yes.
Senator FLYNN: For such time as the court may fix or until payment of a
sum specified. The period may extend after the date of discharge.

The CHAIRMAN: Yes, but that is up until the date of discharge unless a later
date is fixed.

Senator LEONARD: Might I ask with respect to section 10, the new section
39a, are organizations representing creditors seeking that section?

Mr. TAssE: This section has been worked out inside the department.

Senator LEONARD: The witnesses here, what would they say if section 10
were struck out completely?

Senator CROLL: The witnesses would cheer for it.

Mr. GREENBLATT: Not exactly. We from Quebec would not cheer at all
because in Quebec we have a very rigid situation where if a trustee proceeds to
apply to the court for an attachment of the salary of the bankrupt or debtor, the
court has no choice but to order that the deposit or the portion which is seizable
and payable to the trustee is the amount provided for by the Civil Code, and
that the amount may be seizable under certain circumstances. But, in the
section as it is now the court would have discretion in setting the amount, and
that would result in a considerable relief in many instances for an honest debtor
with a large family who cannot afford to pay a fixed seasonal minimum portion.

The CHAIRMAN: Mr. Biddell, under section 39A you have to rely on the
discretion of the court as to what portion of the earnings of the bankrupt for
the period of his bankruptcy should be made available to the trustee. That is
much better than having a formula, is it not?

Mr. BippeLL: It is much better than having a formula, but it should not be
necessary in every case. In most cases where the trustee and inspectors feel
that the debtor should not be required to contribute anything, because of his
circumstances, his earnings and his family responsibilities, the trustee should
not have to go to the court to confirm this. If the trustee and inspectors feel that
the debtor should not be required to contribute anything then we think they
should make the initial decision, but they should have the right to go to the
court. That is why we say “may” rather than “shall”. They should have the
right to go to the court if clearly some part of the income should be attached.

If the inspectors, who are the creditors’ representatives, agree among
themselves that this would be improper and iniquitous in the circumstances
then they should not be required to go to the court, because when they go to the
court it is mandatory. In every situation there is going to be some disgruntled
creditor who will appear and try to persuade the court that some contribution is
required. Also, it will clog up the machinery of the courts, and we do not think
it will be worth while from the public standpoint.

Senator FLYNN: Mr. Chairman, I think I have an amendment that would
include the suggestions of Mr. Greenblatt and Mr. Biddell. I think there is no
doubt that this section is a good one, and perhaps we could say first, in order to
correct the contradiction in section 39 as it is now, we could say: “notwith-
standing section 39 where a bankrupt is in receipt...” I would make it
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mandatory for the trustee, but I would say “such part, if any, of the salary”,
just to clearly indicate to the court that in some cases there may be no part of
the salary or wages that should be paid, and the judge would then take the
whole situation into consideration. He might also take into consideration the
nature of the claims that may be represented at that hearing. For instance, if
there is a claim by a finance company which really took a risk in lending money
to this debtor then the court might say that in that case no part of the wages or
salary would be payable to the trustee. But, on the other hand, if you leave it to
the discretion of the trustee who has been in most cases selected by the debtor
then, as has been indicated by Mr. Tassé, he will never go. I think if you make
it clear that the court may in some circumstances in its discretion issue an order
that no part of the wages or salary is payable to the trustee then the point will
have been made.

The CHAIRMAN: Mr. Biddell’s objection, as I understand it, is if you make it
compulsory in every case for the trustee to go to the court and ask the court to
state what part, if any, of the earnings shall be paid to the trustee then you are
going to have a tremendous number of applications, very few of which will be
one in which any order will be made.

Senator FLynN: All right. That does not matter. I do not think Mr. Biddell
expressed real fear about the number of cases.

The CHAIRMAN: I thought he did.

Senator FLYNN: What he said was that some creditors would want to
appear and support a demand for part of the salary to be paid to the trustee.

The CHAIRMAN: No, he said that it would clutter up the courts with a lot of
applications.

Senator FLYNN: He said that at the end, but I am convinced—

Senator CroLL: When you talk about cluttering up the courts I would point
out that there are enough lawyers present from Toronto who can tell you that
the bankruptcy courts there are so cluttered that it is a wonder that two or
three extra judges are not appointed. I have seen a list of 30 or 40 cases that
the judge had dealt with. How could he have dealt with them? How could he
have listened to them? He just handed out the orders faster than divorces are
handed out.

Senator FLYNN: I agree with you in respect to the number of judges. If you
need them to enforce the act—well, one of the troubles we have had is that the
act is not enforced properly.

Senator WALKER: Mr. Biddell said that in line 22 the word ‘“shall” should be
replaced by the word “may”. It would then be obvious that the trustee may
apply to the court. Surely that is all that is needed.

Senator FLyNN: But the trustee is appointed by the debtor.

Senator WALKER: We are trying to put teeth into this act. We must not
make it too easy. I would object to doing away with section 39A.

The CHAIRMAN: Mr. Tassé has something further to add.

Mr. Tassk: I believe our problem can be solved if we add after the word
“shall” the words “if directed by the creditors or the inspectors”. It would then
read “the trustee shall, if directed by the creditors or the inspectors, apply”.

Senator LEONARD: That is all right.

Senator FLyNN: Will that meet the objection of Mr. Biddell?

The CHAIRMAN: Is it “the creditors” or “the inspectors”?

Senator LEONARD: “Inspectors”, I suppose, is the proper word, is it not?



BANKING AND COMMERCE 121

Mr. GREENBLATT: That is perfectly satisfactory—*“if directed by the inspec-
tors or the creditors”—because there might be a general meeting of the creditors
which may decide differently from the inspectors.

The CHAIRMAN: The amendment is in line 23 and the words to be added are
“if directed by the inspectors or the creditors”.

Senator FLYNN: I suggest that you have “Notwithstanding section 39” at the
beginning.

Mr. BmopeLL: I think it is necessary to make an amendment to section 39 in
order to be consistent, if you are going to accept this suggestion. I think overall
we are agreed.

Mr. Tassk: Yes, I agree.

The CHAIRMAN: So we will qualify the section by the words “Notwith-
standing section 39”.

Senator LEoNARD: Is that qualification satisfactory?
Mr. BippELL: Yes.

Senator LEONARD: Then, what about putting in Senator Flynn’s suggestion
of “such part, if any, of the salary”?

The CHAIRMAN: No, we are leaving it in the discretion of the court.

Senator FLYNN: We want to make sure that the court may direct there will
be no part paid.

The CHAIRMAN: Oh, yes. Have you a note of that, Mr. Hopkins? There are
two changes. One is that this section operates notwithstanding section 39, and
then after the words in line 22 “shall apply” we add “if directed by the
inspectors or the creditors”.

Mr. HopkiIns: Might I suggest that those words appear after the word
“trustee”.

The CHAIRMAN: Yes, I think perhaps that is better. Then it will read “the
trustee, if directed by the inspector or creditors”. As amended, shall clause 10
carry?

Hon. SENATORS: Carried.

The CHAIRMAN: We come then to clause 11. I do not think we need spend
much time on this clause. It simply extends the period in cases of certain types
of preferences.

Mr. Tassk: That is right, Mr. Chairman.

The CHAIRMAN: I do not think we have any submissions with respect to this
clause.

Mr. BippeLL: No.
The CHAIRMAN: Shall clause 11 carry?
Hon. SENATORS: Carried.

The CHAIRMAN: Clause 12. Do we have any submissions with respect to
clause 127

Mr. BippeLL: It is satisfactory.

Senator FLYNN: I thought it was mentioned that the review could be made
by the trustee if accepted—

Mr. BippeLL: That is in clauses 13 and 14.
Senator FLYNN: Yes.

The CHAIRMAN: Shall clause 12 carry?
Hon. SENATORS: Carried.

The CHAIRMAN: Then, we move on to page 12, clause 13. Did we not have
Some objections there?
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Mr. GREENBLATT: Yes. We have already made our representation, Mr. Tassé,
so it is your turn to comment now. With respect to related persons having
claims they shall be entitled to share in the dividend unless—

Mr. TassE: Are you thinking of clause 13 or clause 14?
Mr. GREENBLATT: Clause 14.

The CHAIRMAN: I am talking about clause 13. You have no further comment
on clause 13?
Mr. TassE: No.

The CHAIRMAN: Shall clause 13 carry?
Hon. SENATORS: Carried.

The CHAIRMAN: Yes, I remember clause 14. This is where I came in
yesterday. What is your comment on clause 14, Mr. Tassé?

Mr. Tassk: I think there is some merit in the point that was raised
yesterday, and I am wondering whether we could settle this problem by adding,
as has been suggested by the chairman, in line 11 after the word “opinion” the
words “of the trustee or”, so that it will read “was in the opinion of the trustee
or of the court”.

The CHAIRMAN: Yes, in line 11 on page 13 add after the words “was in the
opinion of” the words “the trustee or the court”.

Senator CRoLL: Yes.
The CHAIRMAN: Is that agreed? Are there any other objections?

Senator FLYNN: Mr. Chairman, yesterday I raised an objection. Supposing
a reviewable transaction has been reviewed by the court, as I mentioned
yesterday, and the court says that the consideration was too high, and they
made the adjustment; the balance, that is, the claim of the creditors to me is an
ordinary claim, and I do not see why this claim should be considered only after
payment of all the other claims.

Yesterday I gave the example of a payment of $100 for goods valued at
$1,000. This transaction is reviewed. Therefore, the trustee is entitled to claim a
refund of $900 or the goods, and the other party is left with a claim of $100.
Why should this claim be postponed, especially when the bankrupt has been
able to recover the goods?

The CHAIRMAN: If the bankrupt’s estate recovers the goods, frankly, I do

not see any reason why what I pay for the goods should not rank as an ordinary
debt.

Senator FLynNN: That is my point.

Mr. GREENBLATT: There is no question that once it has been reviewed it is
no longer a reviewable claim, and therefore he ranks like anybody else.

Senator FLYNN: I cannot see that a reviewable transaction is one which has
to be reviewed at one point or another. A decision has to be taken about it. It is
not a question mark. When you say “reviewable transaction”, do you mean a
transaction that has not been passed upon by the court or by the trustee?

The CHAIRMAN: No. A reviewable transaction here is a reviewable transac-
tion as defined by this bill.

Senator FLYNN: I know that.

Senator LEONARD: I think Senator Flynn means that he should be entitled to
a.claim with respect to his allowed claim but not with respect to the disallowed
claim.

Senator FLYNN: That is right.
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Senator LEONARD: So that line 9 should now read, ‘“Not entitled to claim a
dividend except on any disallowed claim”.

The CHAIRMAN: That will not do either.
Senator LEONARD: Or any portion.

The CHAIRMAN: No. If the goods are taken back and he has paid $100, his
claim is $100, and that is all. He has not anything more.

Senator FLYNN: This should be an ordinary claim.
Senator LEONARD: He starts by claiming $1,000.

Senator FLYNN: 67A, paragraph (2) of section 12 says:

Where the court in proceedings under this section finds that the
consideration given or received by the bankrupt in the reviewable
transaction was conspicuously greater or less than the fair market value
of the property or services concerned in the transaction, the court may
give judgment to the trustee against the other party to the transaction,
or against any other person being privy to the transaction with the
bankrupt, or against all such persons, for the difference between the
actual consideration given or received by the bankrupt and the fair
market value, as determined by the court, of the property or services
concerned in the transaction.

So once this judgment is rendered, what is left of the claim of the creditor,
to me, is an ordinary claim.

The CHAIRMAN: I don’t think that is the kind of case that this section is
contemplating.

Senator FLYNN: Perhaps not. If one is satisfied that this would not apply to
the balance, let us say, of a reviewable transaction, I would agree.

The CHAIRMAN: I think it covers the kind of claim of a creditor who is in a
special position which makes the transaction a reviewable transaction and he is
asserting a right against that of the estate, and the trustee says, “You were in a
special position, and in relation to that claim we are not disallowing your claim,
but what we are saying is that you do not get any dividends on it until
everybody else is paid”. Is that not the fact?

Mr. GREENBLATT: Yes.
Senator FLYNN: I bow.

The CHAIRMAN: There is another suggestion in relation to the last three lines
of 96 (1), where the section says:
but this subsection does not apply with respect to a loan of money made

to the debtor by the creditor within the two years immediately preceding
the bankruptcy.

I puzzled over that, trying to figure what it means and of whatever use it
could be. If you loan money, and that is regarded as a proper transaction, and it
is outstanding, why does it have to be loaned within two years in order to get
a benefit?

Senator CroLL: Let us hear what Mr. Tassé has to say.

Mr. TassE: The purpose, of course, is as follows. We are dealing with
related persons and persons who are dealing at armslength. At first, it would
appear that they should be in the same position as the other creditors, except
that the danger is that this would discourage the related person from loaning
money to a debtor to keep him in business. Therefore, there is an exception for
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these types of transactions so that it would be possible for a person to loan
money to a debtor to permit him to carry on a business, except that if these loans
were made two years prior to the bankruptcy then they would be placed in a
position whereby the transaction would be deemed to be an investment, so to
speak.

The CHAIRMAN: There are two things wrong with that, Mr. Tassé. First of
all, if I have loaned money three years before the bankruptey I can always keep
it up to date by going to the person who ultimately becomes bankrupt, he will
pay me off, and I can loan him the money again. So that I can always be within
the two years. .

Secondly, surely somewhere else in this bill we have looked at the kind of
transaction whereby in the case of a reviewable transaction the court may
decide whether it is a proper transaction or not. To loan money to someone to
carry on business is that not a proper transaction, no matter what the relation-
ship might be?

Mr. TAassE: We had in mind such cases where the loan is made, for example,
at a conspicuously high rate of interest and for the purpose of defeating many
of the provisions of the act, and then we would be dealing exactly with a
reviewable transaction.

The CHAIRMAN: But surely interest woud have to be considered separately
from the loan? I do not think the two year period helps there. The exorbitant
rate of interest may be a test of the bona fides. However, what we say is that if
you loan the money within two years then no matter what the interest may be,
it is all right?

Mr. TASSE: Yes.

The CHAIRMAN: I would not go for that, Mr. Tassé. I think an exorbitant
rate of interest at any time can be questioned under the provisions of the
Bankruptey Act if the parties are in a relationship of that kind. I do not see the
need for the two year limit at all. Are you afraid that you will lose something if
we take it out—some authority, some power?

Mr. TAssE: Not at all. This was put in because we thought this would help
certain of the debtors to obtain loans which could be covered by the first part of
the section. That is what we had in mind. I think this was a suggestion that was
made by the Institute of Chartered Accountants.

Mr. BmpeELL: We were greatly concerned that there should be nothing to
inhibit persons from making loans to keep businesses alive during perhaps a
critical period. We see no purpose in the two year limitation at all, first, because
there is no purpose, and secondly, any sophisticated lender can just roll the
thing over after the two-year period and keep the thing alive. We do not think
the two-year limit makes any difference.

So far as loaning itself is concerned, we do not think the loaning of money
in cash or dollars is or ever should be upset by the court wherever it comes up.
I can agree that interest would be subject to review. We do not think for a
moment these three lines should be in the bill.

Senator CRoOLL: I move that they be struck out.

The CHAIRMAN: Are you agreed that the three lines in subsection (1) of 96,
being part of paragraph 14, shall be deleted?

Senator LEONARD: So that I shall understand, before that is done, does this
loan still become a reviewable transaction?

The CHAIRMAN: Yes.
Senator LEONARD: This loan of money is still a reviewable transaction?
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The CHAIRMAN: Yes.

Senator LEONARD: Therefore the loan of money will come under the first
part of section 96?

The CHAIRMAN: Yes.

Senator LEONARD: And therefore it will have to wait until the claims of
other creditors have been dealt with? Is that what the committee desires?

Senator HUGESSEN: Always subject to the qualification that it is a transac-
tion which, in the opinion of the court—

The CHAIRMAN: The overriding point there is, unless in the opinion of the
court it is a proper transaction.

Senator FLYNN: I suggest that we could pass this section, but I recommend
to Mr. Tassé to discuss it in the Department of Justice. It seems to me that there
is something wrong there.

The CHAIRMAN: There is a motion to strike out those three lines.
Senator FLYNN: You can do that, but I would like Mr. Tassé to review it.

The CHAIRMAN: We can come back to it later, as we are not going to finish
the bill today. Mr. Tassé will have time to review it. In the meantime, the view
of the committee is that these three lines be struck out?

Hon. SENATORS: Agreed.

The CHAIRMAN: On section 15, summary administration, I might have some
ideas, except that the Senate voted for it in 1962 and 1963. That does not mean
that one is locked into one’s opinion for all time. If I vote against it now, I
would have to change my opinion before the thing had been tried out. I think
there were some suggestions.

Mr. Tasst: There were some suggestions yesterday that it should be
repealed.

The CHAIRMAN: I thought so. There were some representations here that we
should strike out the summary administration provisions entirely. We heard a
lot of evidence on this bill and some of those with certain opinions earlier have
recanted their views and now think that these provisions should be struck out.

Senator LEONARD: This affects only the provinces that decide they want to
have it?

The CHAIRMAN: No, no.

Senator LEONARD: I am sorry.

Senator CroLL: This is the quickie.

The CHAIRMAN: Yes.

Senator CROLL: We need it. This is the poor man’s bankruptcy.
The CHAIRMAN: Yes.

Senator CROLL: We have discussed this many times in the past and those
People particularly in the rural areas felt this was essential, to get to the clerk
of the court and do what they had to do.

The CHAIRMAN: We have taken some of the abuses out of it. You recall the
main abuse was that the trustee in summary administration would send out a
notice of the first meeting of creditors and he would include with the notice of
that meeting a notice of the application for discharge of the bankrupt. We
thought that was, you might say, too much of a quickie.

Senator HUGESSEN: Are the present representatives satisfied with this?
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The CHAIRMAN: Have you any comment, Mr. Biddell?

Mr. BippeELL: Honourable senators, we think that the summary administra-
tion provisions have been so reduced, with the consent of everyone, that what is
left is not worth keeping. All that remains at the present time is that one can
send out notices by ordinary mail instead of by registered mail, which means a
saving of 25 cents; but there are usually very few creditors, so the saving is
insignificant. All that remains then is that one can send an application for
discharge in the first mail. Again, that is not important. Really, all it does is rile
the creditors when they see that.

The CHAIRMAN: I know that.

Mr. BiopeLL: They first think they are not going to get paid, and then they
see an application for discharge. It really upsets them.

The CHAIRMAN: They are letting him free again.

Mr. BippDELL: We do not think enough is left in summary administration to
make it worthwhile. This has a bearing also on what we were speaking about a
few minutes ago. If we have summary administration, we will have a continua-
tion of the situation where we probably do not have inspectors and then it is
left to the discretion of the trustee whether or not he will apply for an order to
get some part of the post bankruptcy income. We would rather see the creditors
advise and instruct the trustee as to whether he should go after some of that
income. Looking at section 39A in relation to this, and having in mind there is so
little summary administration left, it is not worthwhile retaining it. I speak for
the Toronto Board of Trade in that connection. They were partially responsible
for summary administration being retained.

Senator CROLL: That gives me an opportunity not to agree with the Toronto
Board of Trade—with which I have been agreeing too often. As I recall, on going
through this, it was not the Toronto bodies who wanted the summary adminis-
tration provisions in, but the people from—

The CHAIRMAN: Montreal.

Senator CrRoLL: And the Maritimes. I remember that Senator Kinley and
some senator from the west thought that this would work well in their
provinces. If it does no harm, we ought to give them an opportunity to use it. I
do not want the legislation to be so buttoned up that there are no loose buttons
at all.

The CHAIRMAN: Shall section 15 carry?
Hon. SENATORS: Carried.

The CHATRMAN: Now, section 16. We had some comments on this yesterday
ranging from its complete uselessness to other complaints. Have you any
summary statement you want to make, Mr. Biddell or Mr. Greenblatt?

Mr. GREENBLATT: We made our statement yesterday and we want to hear
what Mr. Tassé has to say.

Mr. Tassk: I think that the danger that was alluded to yesterday was that
there was a possibility that the Superintendent’s office would pass the buck to
the official receiver. I think so far as I am concerned there is no such danger,
but I think these two subsections of section 3 would be very useful if we keep
the following background in mind.

The provincial authorities have some responsibility in this field so far as
frauds and other offences under the Criminal Code are concerned. Now the
official receiver is usually an employee of the provincial court and it happens
that in some cases the official receiver is working in close relationship with
provincial authorities. If the official receiver has certain powers to make certain
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investigations this could very much help the provincial authorities who are
making investigations in that field. Now so far as I am concerned or so far as
the Superintendent is concerned these powers given to the official receiver could
also be very useful, and if he is requested to make an investigation his expenses
would be paid out of the moneys allocated to the office.

The CHAIRMAN: I think the situation on that may fairly be said to be that it
is something that cannot do very much harm and it may have some good
purpose.

Senator WALKER: Mr. Chairman, the duties of the Superintendent are so
greatly increased by these amendments that some way should be found of
delegating what has to be done by the official receiver. I think this should pass.

The CHAIRMAN: Shall section 16 carry?
Hon. SENATORS: Carried.
The CHAIRMAN: Section 17; have you any comment on that?

Mr. Tassk: In respect to clause 17 it was suggested that after the word
“discharge” the following words be added so that the section would read as
follows: “A corporation may not apply for discharge unless it has satisfied the
claims of its creditors in full.” That was suggested by Mr. Houlden yesterday.
That is quite acceptable to me.

Senator FLYNN: I don’t think it is necessary.
The CHAIRMAN: Does the section as amended carry?
Hon. SENATORS: Carried.

The CHAIRMAN: Now we come to section 18. There are some points made
here about this section. I think Mr. Biddell had a few things to suggest. The first
was with relation to paragraph (a) at the bottom of the page. Would you
answer them? This will be the last one we will do.

Mr. Tassk: I think that the most important suggestion made by Mr. Biddell
in respect to this provision is that the report of the official receiver should
include information contained in subparagraphs (b) and (c¢) of section 1 of
128A.

Senator CroLL: I think we are going to get into some discussion on this one
and I would suggest that we should finish now for the time being.

The CHAIRMAN: I think I must commend you, you have worked very well.
The committee will rise now and you will have due notice of the next meeting.

The committee adjourned.
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ORDER OF REFERENCE

Extract from the Minutes of the Proceedings of the Senate, Tuesday, March
29, 1966.

“Pursuant to the Order of the Day, the Honourable Senator Benidickson,
P.C., moved, seconded by the Honourable Senator Kinley that the Bill S-23,
intituled: “An Act to amend the Export and Import Permits Act”, be read the
second time.

After debate, and—

The question being put on the motion, it was—
Resolved in the affirmative.

The Bill was then read the second time.

The Honourable Senator Benidickson, P.C., moved, seconded by the
Honourable Senator Croll, that the Bill be referred to the Standing Committee
on Banking and Commerce.

The question being put on the motion, it was—
Resolved in the affirmative.”

J. F. MAcNEILL,
Clerk of the Senate.
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MINUTES OF PROCEEDINGS
WEDNESDAY, March 30, 1966.

Pursuant to adjournment and notice the Standing Committee on Banking
and Commerce met this day at 9.30 am.

Present: The Honourable Senators Croll (Acting Chairman), Baird, Beau-
bien (Provencher), Brooks, Burchill, Connolly (Ottawa West), Cook, Flynn,
Gélinas, Haig, Irvine, Isnor, Kinley, Leonard, Pearson, Pouliot, Roebuck, Smith
(Queens-Shelburne), Thorvaldson and Walker.

In attendance: E. Russell Hopkins, Law Clerk and Parliamentary Counsel.

In the absence of the Chairman and on Motion of the Honourable Senator
Beaubien (Provencher), the Honourable Senator Croll was elected Acting
Chairman.

On Motion of the Honourable Senator Haig it was Resolved to report
recommending that authority be granted for t}}e printing of 800 copies in
English and 300 copies in French of the Proceedings of the Committee on Bill

S-23.

Bill S-23, “An Act to amend the Export and Import Permits Act”, was
read and examined.

The following witness was heard:

Department of Trade and Commerce: G. M. Schuthe, Director, Transpor-
tation and Trade Services.

On Motion of the Honourable Senator Walker it was Resolved to report the
said Bill without amendment.

Attest.

Frank A. Jackson,
Clerk of the Committee.
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REPORT OF THE COMMITTEE
WEDNESDAY, 30th March, 1966.

The Standing Committee on Banking and Commerce to which was referred
the Bill S-23, intituled: “An Act to amend the Export and Import Permits Act”,
has in obedience to the order of reference of 29th March, 1966, examined the
said Bill and now reports the same without any amendment.

All which is respectfully submitted.

DAVID A. CROLL,
Acting Chairman.



THE SENATE
THE STANDING COMMITTEE ON BANKING AND COMMERCE
EVIDENCE
OrTAwA, Wednesday, March 30, 1966.

The Standing Committee on Banking and Commerce to which was referred
Bill S-23, to amend the Export and Import Permits Act, met this day at 9.30
a.m. to give consideration to the bill.

Senator David A. Croll (Acting Chairman) in the Chair.

The ActiNG CHAIRMAN: Honourable senators, we have before us Bill S-23,
to which Senator Benidickson spoke yesterday in the house and gave quite an
interesting and extensive explanation indeed. The bill contains very few words.

Our witnesses are Mr. G. M. Schuthe, Director of Transportation and Trade
Services, Department of Trade and Commerce, and he is accompanied by Mr. G.
Ferguson, Assistant Director, Transportation and Trade Services.

The committee agreed that a verbatim report be made of the
committee proceedings on the bill.

The committee agreed to report recommending authority be granted
for the printing of 800 copies in English and 300 copies in French of the
committee’s proceedings on the bill.

The AcTiNG CHAIRMAN: In the house yesterday both Senator Benidickson
and Senator Brooks discussed the question of imports from Rhodesia. You might
tell us something about that, Mr. Schuthe.

G. M. Schuthe, Director, Transportation and Trade Services, Department of
Trade and Commerce: The Export and Import Permits Act at the present time
provides authority for controlling imports of all goods of Rhodesian origin.
Under the existing policy of the Canadian Government no permits are being
issued for goods of Rhodesian origin, consideration being given only to ship-
ments that may have been in transit to Canada from Rhodesia.

Senator THORVALDSON: Before the witness continues to deal specifically with
Rhodesia, may I ask him one or two general questions. First, is the Export and
Import Permits Act a statute which empowers the Government to deal with all
matters of exports and imports without reference to Parliament?

Mr. ScHUTHE: There are certain purposes outlined in the Act, sir, for which
controls may be established by Governor in Council, and provided the purposes
are met the Governor in Council may put controls on those commodities or
controls on exports to those areas that are included in the control lists.

Senator THORVALDSON: Supposing the Export and Import Permits Act was
not in existence, would the Government then have been able to apply sanctions
or controls on trade with Rhodesia without an Act of Parliament? In other
words, is this the Act which enables a government to act in regard to a country
like Rhodesia as has been done without parliamentary sanction?

Mr. ScHUTHE: In this case there was an interparliamentary arrangement
which made it possible to impose the control on trade with Rhodesia. If there
had not been that arrangement this Act could not have been used for that
purpose.
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Senator THORVALDSON: What do you mean by ‘“interparliamentary arrange-
ment”’? :

Mr. ScHUTHE: There was an exchange of Notes between Canada and Britain
which provided the arrangement under which control could be imposed.

Senator THORVALDSON: Is it possible for the Canadian Government to apply
control to trade, entirely apart from this Act, even as you say by arrangement?
Under what legislative power can there be such an exchange of Notes that can
be effective to change the course of trade or create embargoes such as have been
done?

Mr. ScHUTHE: I might refer to sections 3 and 5 of the Act. Under section 3
the Governor in Council may establish a list of goods, which is known as the
Export Control List, for the purpose of controlling their export in the case that
we may be interested to implement an intergovernmental arrangement or
commitment. Under section 5, referring to the Import Control List, the list may
be established for the purpose of implementing the intergovernmental arrange-
ment or commitment. This does provide the authority for the Governor in
Council to impose those controls. My experience of all legislation is limited. This
is possible, I know, under the Export and Import Permits Act. I suspect that
under the Customs Act there may be some provisions, but my experience
beyond that is decidedly limited.

Senator THORVALDSON: I think you have answered my question very well. It
was merely a point of information, and I should have known that myself. I
should have checked the Act for it. All T wished to know was the basis of these
controls. You have answered it now. I can see that they are controlled under
sections 3 and 5 of the Act.

Senator Brooxs: Would it not be a fact that, besides the Export and Import
Permits Act, Great Britain for instance would declare she was imposing
sanctions against Rhodesia. In that case there would have to be an agreement
between the countries and Great Britain which would prevent oil, for instance,
and gasoline—which is not exported from Canada as a rule—from getting into
those countries. The agreement has to do more with the sanctions than with
export and import control? '

Mr. ScHUTHE: I think you have stated it correctly, sir.

The CHAIRMAN: Will you answer now the question which Senator Brooks
asked yesterday in the house, and about which I spoke to you. He wants to
know what business we were doing with Rhodesia by way of imports and
exports. ;

Mr. SCHUTHE: Yes, sir. Trade with Rhodesia has, of course, come virtually
to a stop as a result of the imposition of the present controls. In the year prior
to the controls, our trade would have amounted to something like $8 million in
exports and imports—slightly more in imports than exports. At the present time,
of course, the trade has virtually ceased. There is provision for the export of
essential food stuffs, medical supplies, where they are needed; but essentially
the amount of trade between Canada and Rhodesia at the present time is almost
negligible.

Senator BRooks: What were we purchasing mostly from Rhodesia?

Mr. ScHUTHE: We were purchasing tobacco, chrome, ferro-chrome, some
asbestos, meats, and a variety of less significant commodities.

Senator KINLEY: What did we sell to Rhodesia?

Mr. SceEUTHE: We sold wheat, forest products, automobile parts, and a wide
range of other goods in small volume.

Senator THORVALDSON: When you referred to medical supplies, you were
referring not to imports from Rhodesia but to Canadian exports to Rhodesia?



BANKING AND COMMERCE 135

You said something about medical supplies and I wonder if you would explain
what you mean.

Mr. ScHUTHE: Yes, sir. There is a provision made in the statement of
Canadian policy that consideration would be given to foods, medical supplies,
some equipment that might be needed for the transportation, the power system
of Rhodesia, specifically the Central African Airways, the Central African
Power Corporation, and Rhodesian railways. This refers to exports, sir.

Senator THORVALDSON: Do we understand, therefore, that the embargo by
Canada on exports is not absolute; in other words, we are selling certain goods
to Rhodesia at the present time?

Mr. ScHUTHE: Only in those categories. There is provision for consideration
to be given to permit applications for foods, medical supplies and those other
items I have referred to.

Senator THORVALDSON: When you say “only in those categories,” it does not
mean very much without knowing the percentage of trade that we do in those
categories. I am not suggesting you ought to have that figure at your fingertips.
I wonder if there is any way of knowing what the percentage of our exports
would be.

Mr. ScHUTHE: I would say it is almost insignificant, sir. It is a very small
figure.

Senator KINLEY: What about agricultural machinery used in connection
with the production of food? Do we prohibit the export of agricultural
machinery?

Mr. ScHuTHE: I would understand that the export of agricultural machinery
is at present being prohibited.

Senator BURcHILL: Even to export medicine and food and that sort of thing,
one would have to get a permit?

Mr. ScHUTHE: You would need a permit, yes.

The CHAIRMAN: I understand that Britain is permitting the export of food
and medicine, and that was in the original announcement, as I recall it. We are
doing so, too, if there are applications for it.

Senator Brooks: That is the usual thing.

The CHAIRMAN: Yes. There is no attempt geing made to starve them into
submission.

Senator BROOKS: That is true of Cuba and Korea and such other countries.

Senator RoEBUCK: Have you a list of the countries to whom we have
applied the Export and Import Permits Act?

Mr. ScHUTHE: The list of countries to which all exports from Canada are
subject to permit control is as follows: Albania, Bulgaria, China, including
Manchuria but excluding Taiwan (Formosa), Czechoslovakia, Estonia, Germany
(Soviet zone only), Hungary, Latvia, Lithuania, Mongolia, North Korea, North
Vietnam, Poland, Rumania, Sinkiang, Tibet, Union of Soviet Socialist Repub-
lics, Rhodesia. This is a list of countries to which all exports from Canada
require export permits. It is not in itself an embargo.

Senator RoEBUCK: Other than China, they are all behind the Iron Curtain?

Mr. ScHUTHE: Other than Rhodesia, sir.

The CHAIRMAN: Only Red China is included. Taiwan is not.

Senator KINLEY: Did you mention Cuba?

Mr. ScHUTHE: No, sir.
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Senator THORVALDSON: Can you give us any information whether the trade
import and export controls as against Rhodesia are more stringent or restrictive
than, say, our controls in regard to Cuba?

Mr. ScHUTHE: The controls on trade with Rhodesia are more stringent in
that there is in effect an embargo, with very limited exceptions.

Senator THORVALDSON: I take it that Rhodesia is the only country in the
world, apart from the Iron Curtain countries and Cuba, to which this Act
applies now?

Senator BRoOOKS: The Act does not apply to Cuba.

Senator THORVALDSON: Does it not apply to Cuba?

Mr. ScHUTHE: I am not sure that I understand the question.

Senator THORVALDSON: Rhodesia is now the only country in the world to
which the Act applies, apart from countries behind the Iron Curtain, including
China?

Mr. ScHUTHE: I would say—to which the Government policy of embargo
applies. The Act does apply, of course, to virtually all countries with which we
trade.

Senator KINLEY: Can you say if these permitted exports are covered by
insurance? Can they get it for these permitted exports? If you have to get a
special permit, will you get insurance coverage?

Mr. ScHUTHE: I do not think I am able to answer that question. I do not
know what policy the insurance people would take.

Senator KINLEY: You know that the Government insures our foreign
exports.

Mr. SCHUTHE: Yes.

Senator IsNorR: I wonder if the witness could throw a little light on a
matter I had reference to through correspondence with the department a short
time ago. Before asking my question, I should like to join with you, Mr.
Chairman, in saying that the sponsor of the bill, Senator Benidickson, certainly
explained the bill very fully. I think his remarks centred largely on the
export end of it. I am interested in imports because of trade relations with
various countries and the effect it might have on our own manufacturers. I have
particularly in mind one item, and that is fur felt used in the manufacture of
hats. Our imports are from Red China and I think from Japan as well. I wonder
if the witness could tell us as to the quantity of fur felt we import for use in the
manufacture of hats. I ask that because it has had a very serious effect on one of
our manufacturers in Nova Scotia. In fact they have been forced to close their
factory because of the importation of fur felts from Red China.

Mr. ScHuTHE: I was looking through the list of imports from Communist
China in the hope that that figure would become fairly readily apparent. It is
included. I will be happy to scan this to see what the figure is. However, I
would say that perhaps your question is one I am not qualified to answer in that
I do not know the commodity with respect to its trading characteristics. I can
say, sir, that it is not presently under import control. It is not on the import
control list which in fact includes only five items plus all goods of Rhodesian
origin.

Senator IsNoOR: It may not be on the list, but the fact remains that they are
importing fur felts from Red China into Canada and it is affecting our
manufacturing business so far as hats are concerned.

Senator KINLEY: Is it imported through Hong Kong?

Senator IsSNOR: I suppose it would be natural for imports from Red China to
come through Hong Kong.



BANKING AND COMMERCE 137

Senator BRooks: We have a very large balance of trade against China
because of their huge purchases of our wheat. We certainly should buy
something from them.

Mr. ScHUTHE: The item is not presently under import control and I am not
familiar with it. However, I could get the answer.

Senator ISNOR: Perhaps I can get the answer from the department. That
will satisfy me.

The AcTING CHAIRMAN: Can you get that answer for Senator Isnor?

Mr. ScHuTHE: I will get the answer.

The AcTiNG CHAIRMAN: Senator Pouliot.

Senator PourioT: As I understand it, in terms of import and export, the
Canadian Government is somewhat the clearing house of importers and export-
ers. Is that so?

Mr. ScHUTHE: As I understand your question, sir, the Department of Trade
and Commerce certainly tries to fill the role of assisting exporters and import-
ers, particularly exporters.

Senator PouLIoT: The purpose is to facilitate exports and imports.

Mr. ScHUTHE: The primary purpose of the Act is, I would say, to ensure
that arms, ammunition, implements, war strategic goods, and goods that
generally fall into this category of strategic goods are not made available in
countries where their use could be detrimental to the security of Canada.
Another reason is to implement an intergovernmental commitment or arrange-
ment and to ensure there is an adequate distribution and supply of goods or
articles in Canada for defence or other needs. In this sense this Act is not a
trade promotional one, although in the administration of the Act we do not lose
sight of the fact that we are interested in trade promotion.

Senator PourioT: But what you say about strategic goods is an exception.
With the exception of strategic goods the Act applies to all goods that could be
imported or exported. Are there restrictions besides those on strategic goods?

Mr. ScHUTHE: There are restrictions on the export of certain goods where
there has developed an inadequate supply or unsatisfactory distribution in
Canada for defence or economic purposes. This is a very small list. The bulk of
the list consists of goods which have strategic significance.

Senator PouLIOT: You say there is a small number of exceptions?

Mr. ScHUTHE: There is a very small number of goods under control for
reasons other than strategic reasons.

Senator PouLIoT: If you will permit me, I want to ask how it works. Say a
man is an exporter and he sells lumber to any country in Europe or Africa, and
he cannot get payment for his sale at once. Therefore you finance him until he
gets paid by the purchaser. Is it the policy with regard to exports—

Mr. SCHUTHE: You mentioned lumber. This happens to be an item that is
not subject to control in any way, and is not shown on the list. There is no
control on the export of any lumber to any Western country or to Japan. Such
exports do not come under export controls.

Senator PouLior: What are the goods that come under export and import
control?

Mr. ScHUTHE: Well, for instance, there is pancreas glands of cattle or
calves. The purpose of this control is to make sure that there is an adequate
supply of these for the provision of adequate supplies of insulin in Canada. Pork
and pork products are subject to control. The reason for that is that the United
States would apply a countervailing duty if we did not apply controls in
Canada. We have a generous control in this, and supplies of pork can move with
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a minimum of red tape. We have pulpwood under control to ensure our pulp
and paper industry has an adequate supply of the wood.

Senator SMITH (Queens-Shelburne): Do we have control so far as pulp-
wood is concerned?

Mr. ScHUTHE: Pulpwood is under control.

Senator SMITH (Queens-Shelburne): Any pulpwood which is exported can
only be exported with a permit from the department?

Mr. SCHUTHE: Yes.

The AcTING CHAIRMAN: Any further questions?

Senator THORVALDSON: When was the original Act passed by Parliament?

Mr. ScHUTHE: The original Act with which we are concerned was passed in
1954 and was assented to on 31st March 1954. It has been extended at
three-year intervals since then.

Senator BrROOKS: You were speaking about different commodities. That of
course may change from time to time. There is no fixed list. A commedity may
be on the list now and may be removed at a later date?

Mr. ScHUTHE: The lists may be amended by the Governor in Council.

Senator HATG: Why is this for a three-year period?

Mr. ScHUTHE: Here I think I must resort to some extent to opinion. I might
say that I think the controls are regarded as being transitory in nature. For
that reason a three-year period seems to be a convenient term for review.

The Acting CEAIRMAN: Shall I report the bill?

Senator WALKER: I so move.

Senator PouLIoT: Just a moment, I want to ask questions about export and
I would also like to have information about imports. I do not want to take too
much time.

The ActiNG CHAIRMAN: Ask any questions you want to ask.

Senator Pourior: But I want to understand the whole business. Now
suppose that Paul is an importer and he buys goods from any other c¢ountry,
what help do you give him? Do you finance him to sell to the other country?
How does it work?

Mr. ScuHuTHE: Well, sir, I think this is a question that lies outside the
bounds of the Act. We are now talking generally about trade promotion.

Senator PourioT: I know that, but besides the Act itself have you any
regulations for the application of the Act, some departmental regulation for the
application of the Act?

Mr. ScHUTHE: There are regulations that deal with export permits and
regulations that deal with import permits; that is, the export permit regulations
and the import permit regulations. They essentially cover the requirements for
obtaining an export or import permit.

Senator Pouvrior: I have another question to ask you, Mr. Schuthe. I want
to know if this policy of import-export has replaced for a certain type the
policy of grants to various nations of the world?

Mr. ScHUTHE: I do not think there is any relationship, sir, between the two.

Senator Pourior: You know that before that, Mr. Schuthe, gifts were made
of certain commodities or sums of money to other countries and Canada did not
ask anything in return; but in this case the purpose of the import-export is to
promote trade, isn’t it?

" Mr. ScHUTHE: Indeed, sir, yes.

Senator PouLioT: And it is to promote normal trade between Canada and
other countries of the world, both for imports and exports?
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Mr. SCHUTHE: May I say, sir, that export and import controls are certainly
a restriction on trade, but these restrictions are applied for specific purposes,
and when they are applied we in Trade and Commerce are naturally anxious
to see the restrictions are at a minimum.

Senator PourLior: What the department has in view is to maintain the
normalcy of internal trade, so that the exports and imports will not affect the
normalcy of the internal trade, is that right?

Mr. ScuuTHE: I think you are quite right, sir, with respect to those items
which are under control for supply and distribution purposes in Canada. That
is, if goods are syphoned off in the export trade and therefore create a serious
problem of supply and distribution in Canada, serious consideration can be
given under the provisions of this Act to provide control that will make a
greater quantity available in Canada or improve the distribution in Canada.

Senator PouLioT: So that Canadian citizens who live in Canada will not
suffer by excessive imports or exports?

Mr. ScHUTHE: This is right within the bounds of the purposes for which
the Act is intended.

Senator PourioT: Thank you, Mr. Schuthe. I think your legislation is
accomplishing a lot of good for the Canadian people, and I wanted you to
establish it before this committee. The committee’s proceedings will be printed
and other people will better understand the usefulness of this legislation.

Senator RATTENBURY: On the matter of the export of pulpwood, do the
federal regulations take precedence over the provincial ones, or the other way
around?

Mr. ScHUTHE: I would say the federal regulations apply to the export.
Senator RATTENBURY: This is what I am referring to.

Mr. ScHUTHE: Yes, to that extent.

Senator RATTENBURY: But if the province said, “No”—as was discussed a
few years ago in the province of Quebec for example—“we are not going to
export any pulpwood and it all has to be processed within our own province,”
would that be binding?

Mr. ScHUTHE: Certainly, if no application is received for an export permit
by the federal Government, no consideration is given to its issuance.

Senator THORVALDSON: Mr. Chairman, I think we ought to have the
Supreme Court of Canada decide this question.

The AcTIiNG CHAIRMAN: That might be a good idea.

I have a motion to report the bill without amendment. All those in favour?
Contrary?

Carried.
The committee adjourned.
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THE SENATE OF CANADA
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STANDING COMMITTEE

BANKING AND COMMERCE

The Honourable SALTER A. HAYDEN, Chairman
No. 7

Third Proceedings on Bill S-17
intituled: “An Act to amend the Bankruptcy Act”.

WEDNESDAY, MAY 4th, 1966

WITNESSES:

Department of Justice: Roger Tassé, Superintendent of Bankruptcy;
The Canadian Bar Association; The Canadian Institute of Chartered
Accountants; The Board of Trade of Metropolitan Toronto and The
Board of Trade of Montreal; all represented by the following: J. L.
Biddell, F.C.A., Toronto; Michael Greenblatt, Q.C., Montreal; Debt-
ors’ Assistance Board of Alberta: Philippe J. Gibeau, Chairman.
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THE STANDING COMMITTEE
ON
BANKING AND COMMERCE
the Honourable Salter A. Hayden, Chairman

The Honourable Senators:

Aird Gershaw . O’Leary (Carleton)
Aseltine Gouin Paterson

Baird Haig Pearson
Beaubien (Bedford) Hayden Pouliot
Beaubien (Provencher) Hugessen Power
Benidickson Irvine Reid

Blois g Isnor Roebuck
Burchill Kinley Smith (Queens-
Choquette Lang Shelburne)
Cook Leonard Taylor

Crerar Macdonald (Cape Breton) Thorvaldson
Croll Macdonald (Brantford) Vaillancourt
Davis McCutcheon Vien
Dessureault McKeen Walker

Ferris McLean White
Fergusson Molson Willis—(49)
Flynn

Gélinas

Ex Officio members: Brooks and Connolly (Ottawa West).

(Quorum 9)



ORDER OF REFERENCE

Extract from the Minutes of the Proceedings of the Senate, Wednesday,
March 9, 1966.

“Pursuant to the Order of the Day, the Senate resumed the debate on the
motion of the Honourable Senator Hayden, seconded by the Honourable Senator
Power, P.C., for the second reading of the Bill S-17, intituled: “An Act to
amend the Bankruptcy Act”.

After debate, and—

The question being put on the motion, it was—
Resolved in the affirmative.

The Bill was then read the second time.

The Honourable Senator Hayden moved, seconded by the Honourable
Senator Hugessen, that the Bill be referred to the Standing Committee on
Banking and Commerce.

The question being put on the motion, it was—
Resolved in the affirmative.”

J. F. MacNEILL.
Clerk of the Senate.
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MINUTES OF PROCEEDINGS

WEDNESDAY May 4th, 1966.

Pursuant to adjournment and notice the Standing Committee on Banking
and Commerce met this day at 10:30 a.m.

Present: The Honourable Senators Hayden (Chairman), Aird, Aseltine,
Baird, Blois, Burchill, Cook, Flynn, Gélinas, Gershaw, Irvine, Isnor, Kinley,
Leonard, McCutcheon, Paterson, Pouliot, Taylor, Thorvaldson and Willis. (20)

In attendance: E. Russell Hopkins, Law Clerk and Parliamentary Counsel.
Bill S-17, “An Act to amend the Bankruptcy Act”, was further considered.

The following witnesses were heard:

Department of Justice: Roger Tassé, Superintendent of Bankruptcy; To-
ronto Board of Trade: J. L. Biddell, F.C.A.; The Debtors’ Assistance Board,
Alta.: Philippe J. Gibeau, Chairman.

At 12:30 p.m. the Committee adjourned until 2:00 p.m. this day.
At 2:00 p.m. the Committee resumed consideration of the above Bill.
The above witnesses were again heard.

On Motion of the Honourable Senator Vien it was agreed that a suggested
amendment to clause 3 be drafted by Mr. Hopkins in collaboration with the
Department.

At 2:50 p.m. the Committee adjourned to the call of the Chairman.
Attest.

Frank A. Jackson,
Clerk of the Committee.
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THE SENATE
THE STANDING COMMITTEE ON BANKING AND COMMERCE
EVIDENCE
OrTawA, Wednesday, May 4, 1966.

The Standing Committee on Banking and Commerce to which was referred
Bill S-17, to amend the Bankruptcy Act, met this day at 10.30 a.m. to give
further consideration to the bill.

Senator SALTER A. HAYDEN in the Chair.

The CHAIRMAN: Gentlemen, the committee will resume. In our considera-
tion of Bill S-17, we have gone as far as section 18. That is the first section we
will deal with today. There were certain sections which in our earlier consider-
ation we stood, but I thought we would come back to them after we have gone
the whole way through the bill.

Mr. Tassé, would you just summarize very briefly what section 18 does?
This is an additional feature of the bill in connection with the kind of report the
trustee will make?

Mr. Roger Tassé, Superintendent of Bankruptcy: That is correct, Mr. Chairman.
Clause 18, which will add a new section, section 128A, to the Bankruptcy Act,
has two purposes. The first one is to provide the Official Receiver with a report
prepared by the trustee giving the name of the debtor and, when the debtor is
a corporation, the names of the directors and officers of the corporation and the
names of the persons who are responsible for the day-to-day operation of the
corporation. This information, which will be included in the report prepared by
the trustee and filed with the Official Receiver, will be made available to the
public so that it will be possible for the creditors to get access to this informa-
tion. It will be possible for them to see whether there are any patterns in the
activities of certain persons. For example, if it is found that Mr. So-and-So has
been a bankrupt himself, has been a director of a number of companies that went
bankrupt, and has also been responsible for the day-to-day operation of another
company that went bankrupt. This information will be available to the creditors
and they will be in a better position to judge whether they should grant credit
to that person.

The second purpose of this section is to provide the Superintendent with a
report which will be prepared by the trustee containing the information that we
have just seen will be given to the official receiver plus other information
which is found on page 15 of the bill, in paragraphs (b) (c) (d). These
paragraphs provide that the trustee in his report will give his opinion as to
whether the deficiency between the assets and the liabilities of the debtor have
been satisfactorily accounted for. The trustee will also give his opinion as to the
brobable causes of the bankruptcy, and he will set out one or more of the
brobable causes that are specified in paragraph (c¢)—that is, whether the
bankruptcy was caused by misfortune, inexperience, incompetence, fraud, and
S0 on. Finally, he will give the facts and the information upon which he has
arrived at this opinion.

) This information will be most valuable to the office of the Superintendent
In assessing whether there should be an investigation into the affairs of the
bankrupt.

145



146 STANDING COMMITTEE

It has been suggested by Mr. Biddell that the information contemplated by
paragraphs (b), (¢) and (d), or, at least, paragraphs (b) and (c), should be
made available to the official receiver and accessible to the public. I think that
this would be a very dangerous step. It would have one or other of the
following effects: The trustees, if they know that their opinion is to be
published, would refrain from giving their opinion so that the office of the
Superintendent will not have the benefit of this information, or the trustees will
give their opinion and then will have to face trials and court actions designed to
prevent the publication of the information contained in the report prepared by
the trustees. So, in my opinion, the information contained in paragraphs (b),
(c), and (d) should be restricted, and should be given only to the superintend-
ent for the purposes I have just mentioned.

The CHAIRMAN: Mr. Tassé, let us stop right there and look at paragraph (b)
on page 15. What the trustee is supposed to report on, according to paragraph
(b) on page 15, is whether in his opinion the deficiency between the assets and
the liabilities of the debtor has been satisfactorily accounted for. Now, that
information would be factual. He then has to say, if that is not the case,
whether there is evidence of a substantial disappearance of property that is not
accounted for. I would think that that would be a factual matter too.

What is it that we are trying to protect, and to what extent are we trymg
to protect it? Do you mean that the trustee would be afraid to make a statement
as to whether or not there is a deficiency and, if so, that property has
disappeared that he is unable to account for. Are you saying that if that
information was going to be made public he would be afraid to make . that
statement?

Mr. Tasst: I think that the key words then are “satisfactorily accounted
for”. I think in many cases there is room for a difference of opinion. What we
have to avoid here are trials on the issue of whether the assets were
satisfactorily accounted for. If property has not been satisfactorily accounted for
then that should be brought to the attention of the authorities who will
investigate the matter, and then it will be brought before the courts if there is
sufficient evidence of an offence, and the matter will be decided by the courts.
The decision of the court will be of publie record.

The CHAIRMAN: Are you suggesting here that the trustee, if he finds that
some property is not available and that its non-availability has not been
satisfactorily accounted for, has not some duty in that regard himself?

Mr. TasskE: Yes, the trustee has some duty, but we have seen in some cases
that the trustee would need some financial assistance which is not always
available to him. In these cases, the public authorities should come in and make
an investigation.

The CHAIRMAN: What the trustee would do in those circumstances would be
to go to the public authorities—the crown. attorney’s office or the Attorney
General’s office in the province—and make a report to the Superintendent of
Bankruptcy.

Mr. TassE: That is right. -

The CHAIRMAN: Because it may then be in the realm of determining
whether or not there has been an offence against the act.

Mr. TassE: That is right.

The CHAIRMAN: But what is wrong with having that information made
public information?

Mr. Tasst: Well, at that stage, in my view, it should remain confidential. In
other words, we only have suspicions that there may have been an offence
committed, and I think we should not publish that information. This informa-
tion should be available to the parties that are interested in the enforcement of
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the act without giving warning to the person that we may have found
something and that we may make an investigation.

Senator TEORVALDSON: I take it that this is the view of the persons who
drafted this bill. They have taken the view that you have now expressed, that
the information should go only to the Superintendent?

Mr. TassE: That is correct.

Senator THORVALDSON: When I referred to “public authorities” a while ago
whom were you referring to?

Mr. Tassk: To the office of the Superintendent of Bankruptey.
Senator THORVALDSON: Just to the office of the Superintendent?
Mr. TASSE: Yes.

Senator THORVALDSON: You did not have reference to the prosecuting
authorities of the province?

The CHAIRMAN: No, the section does not contemplate this information
going to those charged with the enforcement of the criminal law in the prov-
ince. This is simply a report to the Superintendent of Bankruptcy, and why
it should be so limited I do not know.

Senator THORVALDSON: That is my point too. I agree with you, Mr.
Chairman, that this committee should consider whether this is not something
that is too restrictive. I see nothing wrong with having a copy of this report
going to the Department of the Attorney General in the province in which the
suggested offence was committed.

The CHAIRMAN: There is nothing in this section which prohibits the doing
of that, but if the section does not authorize it you are not giving as much
protection to the trustee as you should.

Senator THORVALDSON: That is right.

Mr. TAssE: You see, under the scheme that is provided for in clause 18 the
trustee will make a report to the Superintendent of Bankruptcy giving his
opinion as to whether there were any irregularities. Under section 3A the
Superintendent will assess the situation and he may make an investigation.
Section 3B provides that the Superintendent shall make a report to the pro-
vincial authorities if he uncovers any evidence that there was an offence or
an irregularity. So, this will be brought to the attention of the provincial
authorities—the provincial Crown Attorneys—at a later stage when there is
evidence at that time. But, at this stage of the preparation of the report by
the trustee under S. 128A, we are thinking only of suspicions, and we are
thinking of the results of a preliminary examination by the trustee.

The CHAIRMAN: Mr. Tassé, when I look at paragraph (a) I see what the
trustee reports to the Superintendent and which becomes public, and then I
look at (b) and see what the trustee must report to the Superintendent but
which does not become public. If the trustee is going out on a limb, as you
suggest, and exposing himself to something or other you are giving him a lot of
leeway in (a) because you are asking him to report—and this will become public
property—the names of the persons who in his opinion actively control the
day-to-day operations or the business of the debtor or those who, in the opinion
of the trustee, were responsible for the greater proportion of the debtor’s
liabilities, or under whose directions, in the opinion of the trustee, the greater
proportion of the debtor’s liabilities were incurred. Now, you are well on the
way to an analysis of the estate when you make that public, and at that stage a
deficiency, if any, would appear—and we must assume a deficiency or there
Would not be a bankruptcy.

; Mr. Tassk: Yes. It is a question of whether this deficiency is accounted for
In a satisfactory manner.
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The CHAIRMAN: What is the difference between saying so-and-so, naming a
person and giving the address and saying “This is the one who ran the business
to the ground,” and then saying that there is a deficiency and whether it is
accounted for or not? How much of a plus are you putting on there and how
much responsibility are you putting upon the trustee? Is that not all part of the
same pattern?

Senator McCuTcHEON: If there is evidence of suspicion of a substantial
disappearance of the property that is not accounted for, then I think the trustee
is under the same obligation to go to, say, the crown prosecutor or the Attorney
General and ask that action be taken. He is not asked to give his suspicions; he
is asked to say whether there is evidence.

The CHAIRMAN: Yes. It says, “Whether there is evidence.”

Senator McCuTcHEON: I can see no reason why that information should not
be included in subsection (2), particularly having regard to the saving provi-
sions of (4) and (5), which allow any person named and taking exception to
this to go to the court before it becomes public. In the interval it is only the
person named in subsection (a) that receives the information along with the
Superintendent, and they receive it in an envelope marked ‘“Private and
Confidential”. They ignore that there is responsibility.

The CHAIRMAN: There is a certain period of time that elapses between the
time of going to the Superintendent and even getting to the stage where you
have a part that is to be ultimately to be made available to the public. In the
meantime, the person named is furnished with a copy and he can go to the
courts.

Senator McCuTcHEON: He can go to the courts if he wishes to do so.

Mr. Tassk: I think that a trial of an issue on paragraph (a) would be quite
different from a trial of an issue on paragraphs (b) and (c). In paragraph (a) if
there is an issue before the court the only point to be decided is whether that
person was for example, responsible for the management of the company. Now,
if we get to (b) then we have to pass judgment on whether the deficiency was
satisfactorily accounted for, which, in my view, is quite a different issue.

The CHAIRMAN: No. The two things in (b) are, first, whether the deficiency
between the assets and the liabilities have been satisfactorily accounted for.
Surely the trustee after two months of investigation can determine whether the
deficiency has been satisfactorily accounted for; and, secondly, whether there is
evidence. He is not passing judgment on the quality, but whether there is
evidence of a substantial disappearance of property. He is the one who has to get
possession of the property.

Senator McCuTcHEON: And the issue is whether the requirements of
subsection (3) should be dispensed with. The court may very well say in the
circumstances, “We do not think this should be filed by the Official Receiver
based on what is disclosed in the report.”

The CHAIRMAN: I think there is ample protection to any person who feels
he is hurt, because he has 60 days within which to go to court, and if he can
convince the court it is an improper statement the court will make an order.

Senator McCutcHEON: That is right.

Senator ISNOR: Mr. Chairman, I wonder if you would enlarge on the word
“substantial” in paragraph (b). If there is something that is not accounted for,
does it matter whether it is substantial or not? I do not see the need for that
word “substantial” in the paragraph.

The CHAIRMAN: Perhaps Mr. Tassé will reply to that.
Senator McCuTcHEON: Mr. Tassé is not worried if the petty cash is gone.
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Mr. TassE: That is correct. In a small bankruptcy there may be small
amounts of money that cannot be accounted for and would not warrant a
report.

Senator FLYNN: Probably they would want to see if there is prime facie
evidence of something wrong. If there is definite evidence of wrongdoing, all
right, but if the accounting would suggest that there may be something wrong, I
think this is the meaning of the word ‘“substantial”.

Senator IsNOR: But my point is, that if there is something wrong, whether
it is a difference of a small or a lage amount, it does not seem to me that the
word “substantial’”’ is necessary. You are an authority, Mr. Tassé. Are you
going to answer that question?

The CHAIRMAN: I asked Mr. Tassé about the word “substantial” and he said
he was not thinking in terms of some amount of petty cash that was missing. I
agree in principle that the amount is not really the issue, it is the question
whether or not there has been some raiding of the assets. However, quite apart
from the word “substantial”, at the moment, I think the idea of the word
“substantial” is not to put too great a burden on the trustee in the early stages
of his investigation.

Senator McCuTrcHEON: The difference between a peccadillo and a mortal
sin!

The CHAIRMAN: Well, I will accept your views on that. May I call your
attention, dealing with this same point, to page 15 of the bill under (d),
providing that the trustee shall give a statement of the facts and information on
which you relied in arriving at these opinions. Therefore, this will not be any
jump in the dark which he will make.

Senator McCuTcHEON: Paragraphs (¢) and (d) are not publicized.

The CHAIRMAN: No.

Senator McCuTcHEON: With that I agree.

The CHAIRMAN: I can see that paragraphs (c¢) and (d) might have great
value for statistical purposes later when you are trying to study the effects
leading to bankruptey, and so on. Whether that information should be available
at some time in the future is a distinct question. Perhaps it should be available.

Senator Cook: Am I to understand that if I were a bankrupt and the
trustee were to report adversely on the bankruptey, I would not get a copy under
paragraph (c)?

The CHAIRMAN: Yes; you get a copy if you are named.

Senator McCuTcHEON: You do not get a copy under (b).

The CHAIRMAN: What we are saying is that we think (b) should be added
to the information that is ultimately to be made available to the public, and
therefore any person named should get the material and be able to go to court.

Senator Cook: I do not see why we should not get a copy of (c¢), because if
we are going to be charged it would be awkward.

Senator FLynN: I should say that paragraph (d) would be even more
important.

Senator McCuTcHEON: I do not think the trustee should be bound to
disclose the sources from which he obtained the evidence and on which he based
his opinion.

The CHAIRMAN: If you will examine the items enumerated in (c) down to
(ii), and including the Roman numerals (vi), those are items that would not
impute any wrongdoing. However, VII and VIII are gross negligence and
fraud, and you are getting into an area where the information should be
available to the public and be part of the information that would be reported
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under (2), and would be public if a person had been guilty of gross negligence
and fraud. Where in the opinion of the trustees the probable cause is gross
negligence, why should you pull any punches on that?

Senator McCUTCHEON: It seems to me, Mr. Chairman, that paragraph (c) is
entirely a statement of opinion, and he may not be competent to state whether
the trustee’s opinion is that it was carelessness or gross negligence. He gives his
opinion and says this is the'reason for his opinion. Then the Superintendent can
at that stage take what action he feels is warranted, and anybody who is
charged has ample time to go to the courts. When there is a warrant issued. or
an investigation sent in to put him on his guard, I would say that perhaps that
is a different matter.

The CHAIRMAN: I am inclined to agree with that, senator, that there is that
difference between (b) and (c¢), and that, possibly, in (c¢) the information
should only go to the Superintendent and he can make his investigation without
the facts being known by those who may be involved in it. They will hear about
it in time, if anything comes out of it. If the Superintendent does not uncover
any information, it never becomes a matter for them.

I would be inclined to say that (b) should be included in subsection (2),
but that (¢) should remain where it is.

Senator McCuTcHEON: I would like to move that subsection (2), line 37, be
ameénded by striking out the words “paragraph (a)”, and substituting the words
“paragraphs (a) and (b)”.

Mr. Hopkins: That is correct, that will accomplish it.

The CHAIRMAN: Then you would also have to amend further down in
line 41.

Senator McCuUTCHEON: Yes, the same thing. There will have to be a further
amendment on page 16.

The CHAIRMAN: Yes, line 5, page 16, to make it read to cover both (a) and
(b). I think those are the only places.

Senator McCUTCHEON: Yes.

The CHAIRMAN: Now that we have a motion in that regard, Mr. Biddell,
your position, when you were making representations here was that both (b)
and (c) should be included in subsection (2). I take it that is what you want to
speak about now?

Mr. J. L. Biddell, F.C.A.: This section was in fact drafted by the committee
of the Institue of Chartered Accountants, working with many of the credit
agencies in Canada. We were concerned about the problem of a person who
would guide one company into a bankruptcy and then incorporate a new
company and guide that one into bankruptcy. We wanted the public record to
indicate the pattern of this person’s activities. When we drafted this proposal,
we did not have in mind the use which could be made by the Superintendent’s
office, but clearly that is perhaps of equal importance. We were very concerned
to find some solution to this problem of the re-entry of a chronic defaulter,
going into one business after another. Unless we put on the public record not
only his name but the manner in which, in the opinion of both the trustees and
the creditors’ representatives, the inspectors—because they are going to have to
subscribe to this thing—unless we put on the record not only his name but
whether or not there was a deficiency in the assets that was not properly
accounted for, and how this bankruptcy came about, that is, how he conducted
himself—we are not going to do the job for the business community.

This will do the job for the law enforcement officers and for the superin-
tendent, but it will not do the job for which this section was designed by the
accountants and the credit agencies.
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I think it is most important that we put (b) on the record as well as (c),
because if we do not, if we limit ourselves to naming the person who is
responsible for conducting the day to day activities of this company that has
gone bankrupt, and then do not say, as we should, in so many cases, that this
bankruptcy was the result of misfortune, then we are damning that fellow by
inference, and this we must not do.

Clearly, if we are going to put anything on the record, to name these
people, we must put something further on the record to indicate whether this
was an illegitimate bankruptey or had illegitimate overtones.

Senator McCuTcHEON: What are you going to say if he puts on the record
that it was fraud, and the court subsequently determined it was not fraud? The
court decision will never catch up with the record.

Mr. BippeELL: That is not so. The trustee files the report. As soon as he
prepares it he sends it to the Superintendent, and sends it to the people who are
named in the report, in an envelope marked “private and confidential”. These
people have 60 days from the time they receive that report, before it can get on
the public record in any way.

Senator McCUTCHEON: True, but supposing eventually it does get on the
public record?

Mr. BippeLL: If they choose to ignore the report, and have had time to have
the record altered or expunged, if they choose not to avail themselves of it, the
law has done everything reasonable to protect them. They will have 60 days as
an absolute minimum to apply to the court.

I can understand that the Crown’s officers might be reluctant to have the
court hearing held, at which the court might quite properly require the trustee
to trot out the evidence—the report under subsection (1) (d), which goes only
to the Superintendent.

I think it would be quite proper for the Superintendent, if he felt this
matter should be investigated, or was in the course of being investigated, to
require that such hearing not be held until he was prepared to have it go ahead.
Under those circumstances it would not get anything on the public record until
the court hearing had been held.

It would not inhibit the Superintendent’s investigation. It would, to this
extent,—it would tip off the person that the trustee and the inspectors, in certain
cases, thought there was fraud involved; but it would not tell them why. There
would be no indication of what evidence the trustee had. Those persons would
not be able to find this out until the Superintendent had completed his in-
vestigation and taken whatever course he chooses.

» Senator McCuTcHEON: I do not think it would work, because if I go into
court and say I object to being charged with fraud by the inspectors, and these
are my reasons, then, in order to satisfy the court as to whether they could
conceal the document or not, the inspector, the trustee, would have got to bring
forward the further evidence which you and I are in agreement should not be
brought forward.

Mr. BippELL: That is true, but I am proposing a further amendment to this,
that if the Superintendent does not wish to have that court hearing held, he
may delay as long as he wishes.

Senator McCuTcHEON: I would not give any Superintendent that discretion.

Mr. BiopeLL: There is not going to be anything on the public record whatso-
ever, no report other than in the office of the Superintendent, to say any of
these things, (a), (b), (c¢) or (d). The only people who will have it will be the
Superintendent, and the individuals named on the private and confidential
‘basis. It cannot get on any other record, so no one else knows, unless the
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Superintendent chooses to put it out, until the court hearing has been held, if
the person named attempts to apply for one.

Senator McCuTcHEON: If it were a substantial company that had gone
bankrupt, and if this confidential report were sent to every director and officer,
and to the people in charge of the day to day business, how many copies of a
confidential document can be kept confidential?

Mr. BippeELL: We have tried as carefully as possible.
The CHAIRMAN: One copy, if you keep it yourself.
Senator McCutcHEON: That is right.

Mr. BppeLL: I think it would be most unfortunate to have a person named,
that the act require a person to be named, and put on the public record, and the
trustee inspectors not to be in a position to put on the public record that they
thought this bankruptcy was the result of misfortune. We think that if it is
essential to get one thing on the record, it is essential to get the other.

The CHAIRMAN: Might I put it this way and say that you could have it that,
is making (c¢) part of the material, making it go to the Superintendent and
which in due course might get to the public, unless the court says no, if in
relation to (¢) you have only said “(c), including the items (i) to (vi)”—in other
words, if the trustee under (c¢) is making a report that suggests (vii) gross
negligence or (viii) fraud, that is not incorporated in any public document, it
goes only to the Superintendent. Would there be value in having that dis-
tinction? I think that as far as Mr. Biddell is concerned, there would be value.

Senator McCutcHEON: I cannot agree, Mr. Chairman. These are all value
judgments. Was it over-expansion, was there a financial crisis which produced
the result, when this expansion was perfectly legitimate? Was it unwarranted
speculation? What is unwarranted speculation? It is speculation that did not
succeed? It may well have been warranted the day it started. I think we are
going to make it far too complicated.

The CHAIRMAN: There is an obvious answer that someone should have made
by now. After all, when a bankrutcy occurs, a lot of people have been hurt. So,
if there is somebody who in some way is identified with the causes leading to
the bankruptcy, and if he gets a bit of the backlash, it is just one more.

Senator Cook: In other words we agree to make public the fact that he
might have stolen, but we are rather afraid to say it is fraud.

Senator THORVALDSON: I am very much opposed to pulling any teeth out of
this at all unless we have to. I am rather impressed by Mr. Biddell’s argument
in regard to this whole matter but at the same time I would agree that perhaps
in regard to (vii) and (viii) in (c) if they have the report of the trustee that
that should only go to the Superintendent and not the others, because it would
be so difficult to keep it confidential as it ought to be. But I would not like to
see us emasculate this section very much.

Senator McCuTcHEON: We are not emasculating it. By what I have suggested
we are strengthening it because I am suggesting that we should not go as far
as Mr. Biddell suggests. What you are suggesting, Mr. Chairman, is to write two
reports, or else no report to the persons named, and a secret report to the
Superintendent which would immediately imply that the trustee and the
inspectors considered a bankruptcy was a result of gross negligence, fraud or
some other sinister reason.

The CHAIRMAN: It isn’t difficult to see why, if you are going to include (¢)
in this list of things you are going to publish. Let us assume there is gross
negligence or fraud which brought about this situation. The trustee, in- making a
report under (c), and if there are two items under (c¢) that are going to be
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eliminated, may ultimately get to the person concerned. That is if he cannot
answer (c).

Senator McCuTcHEON: When he cannot answer (c¢) everybody knows it is
fraud.

The CuAIRMAN: That is the difficulty. We have a motion that subsection (2)
on page 15 be amended by striking out paragraph (a) and inserting in its place
paragraphs (a) and (b), that is at line 37, and also the same in line 41. Are you
ready for the question there?

Senator FLYNN: Before we pass from that, I have a question. It may be a
problem of semantics. When we consider this report that the trustee is to make
we have to recall that subsection (6) does not make him liable for any
statement. But why do we say ‘“in the opinion of the trustee” six times in (a),
(b) and (c) of subsection (a) at the bottom of page 14

...in the opinion of the trustee actively controlled the day-to-day
operations of the corporation or the business of the debtor or who in the
opinion of the trustee were responsible for the greater proportion of the
debtor’s liabilities or under whose directions in the opinion of the trustee
the greater proportion of the debtor’s liabilities were incurred;

Then we have in (b) “whether in the opinion of the trustee the deficiency...”
ete., and then in (c¢) “a statement of opinion by the trustee...” I wonder why
we always insert “the opinion of the trustee”? Is it to protect him? It seems to
me that in paragraph (b) it is not a question of opinion at all but a question of
fact:

Whether in the opinion of the trustee the deficiency between the
assets and the liabilities of the debtor has been satisfactorily accounted
for or if not whether there is evidence of a substantial disappearance of
property that is not accounted for;

This is a question of fact rather than a question of opinion. Are we trying to
give him a chance to say nothing about it?

Senator McCuTcHEON: When you insert the word “satisfactorily” it becomes
a matter of opinion.

Senator FLYNN: But why is it there five or six times?
Senator McCuTcHEON: Perhaps it makes the trustee feel happier.

Mr. Tassk: It is a difficult task for the trustee because sometimes there may
be room for a difference of opinion. We can not ask for more than his opinion.
He will have, on the other hand, to state the facts on which he bases his opinion.

Senator FLYNN: Somebody named in the report can apply to the court and
have it modified. I do not see why it is always repeated. With regard to the
bublication of this report, Mr. Chairman, I have some doubts about sub-
section (6).

The trustee is not liable for any statements made or opinions
expressed by him in good faith and made or purporting to be made by him
pursuant to this section, nor is any person liable for publishing, or
referring to any matters contained in, the report of the trustee—"

Why do we have to say that in this way? Somebody might incur liability,
Wwithout cause, in publishing a report like that. We are saying here that any
berson after—

The CuHAIRMAN: That is after it goes into the possession of the official
Teceiver.

Senator FLYNN: Even if the person is not justified in publishing this report,
Why do we say he will not be liable?
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The CHAIRMAN: Well, you have defeated part of the purpose of this section.
As I see it this is an attempt to make use of the publicity as a deterring factor
and also to advertise those who are making a practice of bankruptcy and
where you have a recurring situation. Therefore it is courting publicity. But
should we deal with that part at this stage?

Senator FLYNN: Well, usually in these matters you don’t have to court
publicity. The press is free to publish whatever it thinks it can publish, but to
say that it can publish it and refer to it without being at all liable, when it
would not otherwise be justified in doing so—

The CHAIRMAN: But this exemption from liability is only in relation to the
publication of the contents of the report. If they make comment on it, they do
not have any protection and they would have to face the possibility of an action
for libel.

Senator FLYNN: I don’t think we have to say anything at all.

The CHAIRMAN: Once you accept the principle that you are looking for help
from publicity, and if part of the purpose of these amendments is to this effect,
you have got to make it as effective as you can, and make it possible for
publications to pick up information and publish it. If they comment on it, that is
another matter and it is their business.

Senator FLYNN: It seems to me that the purpose of that is to prevent the
publication before the decision of a court.

The CHAIRMAN: I think the purpose is to encourage publication, after a
report has reached the stage where it is a public document.

Senator FLyNN: If that is the purpose I am against it.

The CHAIRMAN: The same amendment would apply to subsection (4) at line
5(34 )x‘})re you ready for the question in relation to subsection (2) and subsection

Hon. SENATORS: Yes.

The CHAIRMAN: Shall the section carry?

Hon. SENATORS: Carried.

The CHAIRMAN: Now, I should refer to (a) at the bottom of page 14,
because I believe there was some suggestion by Mr. Biddell in connection with
that section as to including the names and addresses of directors and officers. Do
you have some comment, Mr. Tassé?

Mr. Tassk: It was suggested by Mr. Biddell that the words “names and
addresses of the directors and officers of the corporation” should be dropped. I
beg to disagree, I think that this information should certainly stay in. It would
be important to know who the directors and officers of the corporation were.
The committee might be interested to know that there is evidence that in some
of these fraudulent schemes that were uncovered, the directors and officers had
just acted as front for the operator. This would have the effect of making these
persons more careful before they lend their names to dishonest operators.

The CHAIRMAN: Yes, and, Mr. Tassé, so many statutes now about to
become law, etcetera—and I think some of the senators know to what I am
referring—add more of a burden and responsibility to the directors. Maybe they
should; it may make it more difficult to get directors.

'Senator McCuTcHEON: Maybe that would be a good idea.

The CHAIRMAN: I think maybe it would be too. It would be easier to say,
“no.” If you are connected with a company and something happens to the
company, the public already knows you are a director.

Senator McCuTcHEON: You should not be able to shrug your shoulders and
say, “I was busy. I did not pay any attention.”
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Mr. TassE: That is the purpose of this.
Senator McCuTcHEON: I agree with that.

The CHAIRMAN: Section 18 of the bill, with the amendments we have
proposed, is now carried?

Hon. SENATORS: Carried.
The CHAIRMAN: Section 19.

Mr. TasskE: There were some suggestions made with regard to clause 19,
and one of them related to section 160(f).

The CHAIRMAN: Yes.

Mr. TassE: The suggestion that was made by Mr. McQuillan was that there
may be cases where a trustee may be warranted to suggest or recommend that a
petition be filed against a company or debtor for a receiving order. The question
that Mr. McQuillan asked then was whether someone would not be justified in
such an instance to argue, “This is soliciting on the part of the trustee”.

My comment on this is that the words: “solicits” and “canvasses” are now
in the act, and the act now says that ‘“a person who, being a trustee, solicits or
canvasses...” may be quilty of an offence. :

The only thing we are doing is striking out the words “being a trustee’ so
that any other person, whether an employee of the trustee or a person, for
example, running a financial consultant business, would come under the provi-
sions of this section and may be prosecuted. We have not changed the substance
of the offence. We are just saying this should apply not only to trustees but to
all those who are indulging in solicitation or canvassing.

The CHAIRMAN: Let us suppose that a company consulted its lawyer and
exposed what the situation was and asked, “What is your advice?” I do not
think an opinion, advising the company, for instance, that the only course it
should take is to make an authorized assignment—I do not think that advice
would be “soliciting” or “canvassing.”

Senator FLynN: But if, after you have given the opinion that, “you should
make an assignment,” they ask you for the name of the trustee, you cannot give
any name because you would, in fact, be canvassing then.

The CHAIRMAN: No, this is canvassing any person to make an assignment.

Senator FLYNN: Once you have said, “You should make an assignment,”
and say, “Go and see so-and-so’—

The CHAIRMAN: If the lawyer gave the advice he might say, “Here is a list
of trustees in the area. If you are proposing to make an assignment you should
80 and talk to one of them.”

Senator FLYNN: Then they will ask you who is the best one.

The CHAIRMAN: That is a matter of opinion, again.

_ Senator THORVALDSON: I cannot conceive, Mr. Chairman, that advice of that
kind offered by a lawyer would come within paragraph (f).

The CHAIRMAN: If any other person not in the position of a lawyer gave this
advice, would he be “soliciting”? I do not think he would, if his opinion was
asked for. Is he “canvassing”? I would not think that he was.

Senator THORVALDSON: This is aimed at a definite and distinctive abuse
Which was serious.

The CHAIRMAN: Yes. Was there anything else there, Mr. Tassé?

Mr. Tassk: Yes, Mr. Chairman. On page 17, the third paragraph, it was
Suggested that after the word “bankrupt” the words “or as joint trustee to a
Proposal” be added so that the sharing of fees between joint trustees to a
Proposal would not be considered as an offence. This is acceptable. That

23847—2
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amendment would necessitate the adding of the following words after the word
“bankrupt” on page 17, line 12: “or as joint trustee to a proposal.”

Senator McCuUTCHEON: I so move, Mr. Chairman.

The CHAIRMAN: “Nothing in paragraph (h) of subsection (1) shall be
construed to apply to a sharing of trustee’s fees among persons who together act
as the trustee or joint trustees”—

The Law CLERK: No, it is right after the work ‘“bankrupt” you add the
words.

Mr. Tassk: Yes, Mr. Hopkins.
Senator LEONARD: Why should it not be after the word “trustee”?

The Law CLERK: What words would you suggest, Mr. Tassé, and where
would you put them?

Mr. TassE: After “bankrupt” in line 12, “or as joint trustee to a proposal.”
The CHAIRMAN: Any comrment, Mr. Greenblatt or Mr. Biddell?

Mr. BippeLL: There is just the problem of a person being considered to
have committed an offence if he solicits a petition or receiving order. We have
many credit associations, trade associations, and so forth, who have meetings of
members, and they might find out that one of their joint customers is in serious
difficulties, and it is good business and in the best interests of the business that
the association might advise one of its members: “In order to protect all of us,
we must get a petition against this particular debtor.” Under the wording of this
proposed section the officer would be committing a criminal offence. It seemed
unreasonable that that would be the case because there are so many occasions
when this is required. Any person who solicits or canvasses any person to make
an assignment or to petition for a receiving order—an officer of an association
who clearly sees that his members should move in on this particular debtor to
try and protect themselves and advises them, from the information that he has,
that one of them should file a petition in order to protect themselves, is now to
be guilty of a criminal offence.

The CHAIRMAN: That is very interesting, Mr. Biddell.

Mr. Michael Greenblatt, Q.C.: It goes further than that. All these trade
associations, such as the Shoe Association, the Clothing Association, the Dress
and Garment Association, and the Lumbermen’s Association, make it a duty on
the part of their members to report to the association that they are having
difficulty with their accounts, that they are not meeting their obligations, and so
on, so as to be able to restrict further extension of credit. When that report is
given it is given under the obligation that membership in the Association calls
for it, and if the Association officer can no longer and does not avail himself of
that information so as to put a stop to a debtor who should no longer be in
business, or see that a petition in bankruptcy is made against a defaulting
debtor or call upon that debtor to come to the offices of the association and meet
with a committee of the creditors or members, the objectives of the Association
to cut down on loss for the trade, will be defeated.

The CHAIRMAN: Do you think that is “soliciting”?

Mr. GREENBLATT: Yes, because the clause reads “in any way solicits a
person to make an assignment” etc.

~ Senator THORVALDSON: I suggest we let the courts deal with that matter. I,
for one, am perfectly satisfied that is not soliciting.

The CHAIRMAN: I do not think that is “soliciting” or “canvassing”. People
who are in the position of creditors have some rights.

4
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Mr, BippeLL: They should make it, “except in those cases where an interest
lies in the case of a creditor or someone acting on behalf of a creditor,” and
make an exception. That would define “soliciting” and “canvassing”.

Senator McCUTCHEON: As soon as you make an exception you rule out a lot
of other cases, or you may.

The CHAIRMAN: What exception are you saying?

Mr. GREENBLATT: That being a creditor or acting for a creditor, you should
be entitled to do this.

Senator FLYNN: I have a suggestion. I think the main thing is the
preventing of trustees or any persons acting for trustees doing any canvassing.
That is why we should say “being a trustee or being a person acting directly or

indirectly for a trustee, solicits or canvasses any person to make an assign-
ment”.

The CHAIRMAN: That is right.

Senator FLYNN: It is possible that we could make a proposal under this—this
was forgotten, I think. We should come back to the main idea that was
contained in the former subparagraph (f) and say “being a trustee, or acting
directly or indirectly for a trustee”.

The CHAIRMAN: Let us obtain Mr. Tassé’s view on this.

Mr. Tassg: I am not sure that this will get to the activities that we would
like to get at. There are so-called financial consultants who, through reading in
the newspapers, obtain the names of persons who are in financial difficulties.
They then go around, get in contact with them, and the only thing they say is:
“Your situation is very bad, you should see trustee so-and-so.” And they obtain
a fee for this service, so-called. This is the type of thing we are trying to get at.
There may be no connivance at all on the part of the trustee involved. This may
be done behind the back of the trustee. That so-called consultant may have just
informed the trustee: “I will send you only persons who ask for advice”. I am
afraid that we will not be able to get at those persons if this section is amended
in the way that has been suggested.

The CHAIRMAN: It seems to me that no matter how you try to word the
exception you run into problems. If we put in an exception to the effect that it
must be a creditor, then that financial consultant who is running around trying
to get a fee could quite easily become a creditor so as to come within the
exception. It seems to me that the only thing to do would be to say “not being a
member of a recognized credit association”. Perhaps that could be made an
exception. That is, if a person who was not a member of a recognized credit
association solicits or canvasses or suggests to any person that he petitions in
bankruptey then he may be subject to this provision. I do not know what other
kind of exception could be put in there. Mr. Tassé says that this is intended to
cover a certain situation that was not covered before by the language “being a
trustee” or “being a person directly or indirectly acting for a trustee”. Mr. Tassé
says that that does not cover the kind of situation that is contemplated here, and
which we must accept, I think, as being the situation they are trying to get at.
Therefore, in doing that how do we exempt from the possible effect of this
Subsection some action by a recognized credit association? Should we face it and
just say “except”?

Senator THORVALDSON: Perhaps we might get the opinion of our own
counsel in regard to this clause. We could ask him if he believes it would
Prejudice the situation suggested by Mr. Greenblatt.

. Mr. Hopkins: If what is aimed at is soliciting or canvassing for a fee, then

1t seems to me there would be no objection to putting in those words and

making it abundantly clear that it is the fee aspect that this clause is aimed at.
23847—2}
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Whether those would be the precise words used in the statute, I do not know,
but such a provision would protect everybody who was not charging money.

Senator THORVALDSON: But that becomes a very difficult matter to control.

Mr. Hopkins: It may.

The CHAIRMAN: That is certainly taking out of the subsection any teeth that
it has.

Senator LEoNARD: Would the Superintendent take on the responsibility of
approving credit associations as being bona fide for the purpose of the exemp-
tion of this section?

Mr. Tassk: I am sorry; I did not hear you.

Senator LEONARD: I was suggesting that there might be an exception in the
case of associations approved by the Superintendent of Bankruptcy.

Mr. Tassk: That may be something to consider.
The CHAIRMAN: What do you think of that, Mr. Biddell?

Mr. BmpeLL: I think that that would be all right. I want to have something
on the public record to the effect that the Superintendent should not feel
obliged to start prosecutions on matters that could be validly conducted by a
credit association. '

There is one other thing that I would like to suggest right at this point, and
that is that it should be legal to solicit a petition with the consent of the debtor.
This covers the situation where the debtor’s business is in financial difficulties,
and he hopes to save it with the assistance of a competent trustee in working
out a proposal. In order to prevent somebody putting him into bankruptecy for
the sole propose of obtaining the fees that the bankruptcy will provide he
has to be a petition on the record, because the court is going to appoint
the trustee named in the first petition on the record. We are facing this
situation all the time. We handle a great many proposals. Our aim is not
to see that a business disappear in bankruptcy, but to try to save it. In
order to do that it is absolutely essential to have a petition on the record
during the period needed to work out a proper proposal. This is where the
credit associations come in. They want to save the business too, and the
officers of the credit association will go to one of their members and say:
“We are trying to save this thing, but we must get a petition on the
record”.

The CHAIRMAN: But, Mr. Biddell, when these amendments provided for in
the bill become law one of the steps available will be the right of the debtor to
make a proposal.

Mr. BippeELL: That is right. That is fine.

The CHAIRMAN: And if the proposal is accepted by the creditors then that is
the end of the matter.

Mr. BippeELL: That is correct. They can make a proposal now, but the
problem is that to work out a sensible proposal sometimes takes two or three
weeks, and unless you, as a trustee and an accountant who is trying to
reorganize the company, can have yourself named as a creditor in the first
petition in bankruptey on the record the whole thing is going to attract a whole
lot of people who are trying to get a bankruptcy for the sake of the fees. The
only practical way in which it can be worked out is to have the first petition go
on the record naming the trustee who is spending his time and effort in trying
to reorganize the business.

This is where the credit associations come in. They recognize that this is
being done, and they go to one of the creditors and say, “We want you to file a
petition against this company, not for the purpose of putting it unto bankruptcy
but merely for the purpose of preventing other people trying to put it into
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bankruptcy for their own selfish ends while we are trying to work out a
reorganization.” In those circumstances the debtor is in agreement with
the idea of a petition being filed against him, because it is not being filed in
order to put him into bankruptecy; it is part of a scheme of reorganization,
and the credit association does the work.

The CHAIRMAN: But you are saying this subsection should not apply where
you have the consent of the debtor. That will not work either, because if the
financial consultants that Mr. Tassé talks about and the debtor get together then
you have got that same situation, and no prosecution could result. So, that will
not cover the situation. I do not know how we can go much further than saying
that where you have a credit association recognized by the Superintendent of
Bankruptcy then this section does not apply to it.

Senator McCuTcHEON: Mr. Chairman, I am a creditor, and I know that
there are difficulties arising. I am not a member of any credit association, but I
do know of other creditors of the same debtor and I get in touch with them and
say: “If we are going to save anything out of this we have got to do this and
that”. It is my opinion that that is not caught by this section.

The CHAIRMAN: No, that is perfectly legitimate.

Senator McCutcHEON: I think this section is all right as it is. If it is not
then it can be amended. Mr. Biddell has put his position on record.

Mr. BippELL: That is all I wanted to do.

The CHAIRMAN: We have debated this thing all the way around a circle.
Certain things have been suggested that can be justified, but then you find that
you end up with more difficulties.

Senator Cook: Perhaps any question arising out of subparagraph (f) could
be left for decision to the courts.

The CHAIRMAN: Whether we should leave it in the broad language that is
there now, or accept what Senator Flynn has suggested, namely that there be
inserted the words “a trustee or any person acting directly or indirectly for a
trustee”—

Senator McCuTcHEON: That will not catch the vice.
Senator THORVALDSON: I much prefer the present language.

The CHAIRMAN: I think the safest course for us to follow at the moment is
to leave it as it is.

Senator FLyNN: I insist on adding ‘‘or a proposal” so that it reads ‘“to make
an assignment or a proposal under this Act”. The idea now is that a proposal,
when it is not accepted, becomes a bankruptcy or an assignment. Therefore, it
would be very easy for a debtor to make a proposal in order to gain time, and it
would be easly for a trustee who has a client to say, “We will make a proposal,
and I will be appointed trustee, and then if the proposal is not accepted I will
have control of the assets, and I will be there first.” So, you certainly defeat the
purpose of this section by not including “a proposal under this Act.”

The CHAIRMAN: Have you any comment to make, Mr. Tassé?

Mr. Tassk: I am inclined to agree with Senator Flynn, because if we accept
that an offence would lie if there is a soliciting of an assignment or a petition, it
should also apply to a proposal, because a proposal that is not approved or
accepted is deemed to be an assignment.

The CHAIRMAN: Then what you want to do is to strike out the words “or to
DPetition for a receiving order”. Is that correct?

Senator FLYNN: So that it will read, “to make an assignment or a proposal
Under this act.”
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The CHAIRMAN: Does the committee agree to that amendment to paragraph
(f) or subsection (1) of section 19?

Hon. SENATORS: Agreed.
The CHAIRMAN: Now section 20.

Mr. TAssE: Mr. Chairman, there were no representations made about
section 20.

The CHAIRMAN: Shall section 20 carry?
Hon. SENATORS: Carried.

The CHAIRMAN: Now, section 21, Part X. Mr. Gibeau, from Edmonton,
Alberta, is here, and he is the Chairman of the Debtors’ Assistance Board in the
Province of Alberta. By telegram he asked for the opportunity to be heard and
we agreed to hear him, so I think this is the proper place.

Mr. Philippe J. Gibeau, Chairman, Debtor’s Assistance Board, Province of Alberta:
Mr. Chairman, honourable members of the committee:

The comments on Bill S-17 of the current session of the Senate entitled
“An Act to Amend the Bankruptcy Act”—hereinafter called the Bill—have been
prepared by the Debtors’ Assistance, a branch of the Attorney General’s
Department of the Province of Alberta—hereinater called the “Board”—The
board’s comments will be limited to the Orderly Payment of Debts Sections
being Part X of the bill.

HISTORY OF THE BOARD

The board has been in operation in Alberta since May 1, 1943. It replaced
the Debt Adjustment Board which had been enacted during the late 1920’s. Its
main objectives are generally to render service, advice and assistance to debtors
who are unable to meet their liabilities and who, through proceedings in the
courts or otherwise, are being pressed for payment or harassed by their creditors.
The board has five offices located in five major centers in the province, serving
the entire population.

For the past 20 years the board has assisted many Albertans by analyzing
their financial difficulties and suggesting or implementing solutions for them
such as, the consolidation of debts, arrangement for monthly payments and like
plans. However, many arrangements were thrown out of balance by a creditor
refusing to co-operate and garnisheeing the debtor’s earnings, or otherwise
resorting to remedies at law. In many instances, this left the debtor with no
alternative but to make an assignment into bankruptcy under summary ad-
ministration, which in effect is personal bankruptcy. In the event that the
debtor could not raise the Trustee’s fees to enter bankruptcy, he and his family
became one more name upon a growing list of welfare recipients,

In Alberta we pay out $3 million per month to people on welfare, and $1
million of this amount per month is paid to people who are able to work and
have jobs but cannot hold a job because of debts.

The following is an example of a creditor pool which the board has
administered:
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EXAMPLE

Mr. A. is a married man with one child. His income including family
allowance amounts to $246.00 per month. He was able to pay $62.00 per month
on behalf of his creditors as follows:

1. Books $237.50 $ 7.00

2. Clothing 29.39 1.00

3. Clothing 150.70 5.00

4. Department Store 58.85 2.00

5. Clothing 85.99 3.00

6. Clothing 121.67 4.00

7. Furniture 63.95 2.00

8. Department Store 134.06 4.00

9. Hospital 20.00 1.00

10. Clothing 25.00 1.00
11. Finance Co. 409.16 15.00
12. Garage 69.33 2.00
13. Jewellery 29.80 1.00
14. Garage 73.49 2.00
15. Clothing 49.82 2.00
16. Department Store 35.62 1.00
17. Groceries 25.84 1.00
18. Clothing 147.08 5.00
19. Utilities 34.54 1.00
20. Telephone 66.36 2.00
$1858.15 $62.00

Most situations conform to a pattern identical or nearly identical to this
example. In all instances a cross section of the business community is represent-
ed among the creditors. As a rule, the majority of creditors will co-operate with
a proposed plan of payment, but it is immediately evident that one dissatisfied
creditor, comparing his small portion to his total debt, may be dissatisfied and
refuse to participate. His subsequent actions can destroy the entire plan.

As the post war population grew, the number of persons consulting the
board, seeking its advice and solutions, increased correspondingly, and with
them, the problems of proper administration. As credit became easier to obtain,
the problem became acute. It became obvious that the situation could not be
properly handled informally but that adequate legislation was needed in this
area. Only through such legislation, properly recognizing and balancing the
rights of all parties involved, could a workable scheme for the orderly payment
of debts be realized. The board recognized this need and began the ground work
for legislation in 1957. In co-operation with the Department of the Attorney
General for the Province of Alberta the necessary provisions were assembled.

HISTORY OF ORDERLY PAYMENT OF DEBTS LEGISLATION IN ALBERTA

On April 7, 1959, the Orderly Payment of Debts Act was passed by the
Legislature of Alberta. Under this Act, a debtor unable to meet all of his
liabilities could obtain relief from the remedies of his creditors against him at
law by applying to the Clerk of the District Court for a consolidation order of
certain of his debts. Notice of the application would be given to all known
creditors and the order, once given, would bind both the debtor to payment and
1_:he creditors to acceptance. The creditors would be prohibited from proceeding
Independently and would receive a pro rata share of the payment proceeds.
Procedure for setting aside or varying the order as circumstances required was
Provided.
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There appeared the possibility of conflict between the Act, as passed, and
the federal power to legislate in the field of bankruptcy and insolvency. On this
ground, the legislation was referred by the Provincial Government to the
Supreme Court of Alberta for its ruling upon the constitutional issue. The
Supreme Court of Alberta on October 10, 1959, ruled that the Orderly Payment
of Debts Act was outside the jurisdiction of provincial legislation, that matters
dealing with insolvency belonged exclusively to Parliament under the British
North America Act, and that the legislation infringed upon the Federal Bank-
ruptey Act.

On appeal to the Supreme Court of Canada, the decision in the Alberta
Supreme Court was upheld. The Orderly Payment of Debts Act was ruled ultra
vires of the province, the pith and substance of the legislation being bankruptcy
and insolvency.

Following the decision of the Supreme Court of Canada, the board proposed
that it be considered for appointment as a trustee under the Bankruptcy Act
with a view to having debtors formulate proposals, rather than making assign-
ments into bankruptcy and, perhaps, receiving a discharge within one year. The
course followed instead was a request on behalf of the Government of Alberta
that Parliament enact the substance of the Orderly Payment of Debts provisions
as a part of the Bankruptcy Act, with the proviso that any province be
permitted to proclaim, at the request of the Lieutenant Governor in Council,
that such provisions as enacted be in force in that province.

The board is grateful to the Government of Canada that this request has
been considered and adopted in the bill as Part X. The board is grateful to the
Senate of Canada, and particularly to this committee, for on two occasions,
December 18, 1962, and again on July 30, 1963, the Senate passed these
provisions as Bill S-2 which now form part of the Bill S-17 as Part X.

The board has been requested to support various proposed amendments to
Part X of the Bill, purporting to meet specific requirements of certain geogra-
phical areas of the country. The board, having considered these suggested
amendments and recommendations, is of the opinion that the legislation
proposed in Part X should be passed as drafted. Part X is in such form as to
allow its implementation in all provinces of Canada, having regard to local
conditions, by virtue of the scope given by section 196. The board has been
actively engaged in the area covered by Part X for many years and the
provisions of the legislation are by no means strange to it. The original
legislation fostered by the Board of Alberta arose in part from a careful
consideration of similar legislation in other parts of Canada, notably Quebec,
Ontario, and Manitoba. As then proposed, and in substance identical to the
provisions of Part X, this legislation was designed to function with success in the
major centers of Calgary and Edmonton. Part X as it appears in the bill is
adaptable to any part of Canada. As such it will permit Canadian families to
obtain competent advice and counselling on domestic and financial difficulties, to
better plan their financial affairs, to regain a place in the community and, above
all, to do so with a measure of self-respect, by retiring their debts through their
own efforts. This surely would be preferable to perpetual “bondage in debt” and
support at the expense of the public.

The CHAIRMAN: Thank you, Mr. Gibeau.

Senator IsNorR: Would the witness state whether he is representing the
Province of Alberta?

Mr. GIBEAU: Yes.
Senator ISNOR: And this is a branch of what?
Mr. GiBEAU: The Attorney General’s Department.
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The CHAIRMAN: Part X, as incorporated in this bill, has been before the
Senate committee on two previous occasions. On both occasions we approved. I
have seen no indications that we might disapprove this time.

Representations were made in the course of the hearing as to the difficulty
that part X in its present form might present if one were seeking to have a
province like Ontario, for instance, adopt it. What I suggest is that Mr. Biddell
may have a statement to make, so as to put on record here the position as he
sees it in relation to Ontario, for instance, so that if a problem develops later,
and if the co-operation of Ontario is sought, it will be known and appreciated
that this viewpoint was presented here and is a matter of record. Mr. Biddell?

Mr. GREENBLATT: I would add that Mr. Biddell is speaking not only for the
Province of Ontario but for the Province of Quebec.

Mr. BIDDELL: On the subject of orderly payment of debts, we in the
provinces of Ontario and Quebec think this is good legislation and we would
like to be able to adopt it. This bill is almost exactly in the form that it was
earlier passed by the Senate committee. The bill in this form was considered
most carefully by a Canada-wide committee appointed by the Canadian Insti-
tute of Chartered Accountants. We spent a great deal of time on the orderly
payment of debts legislation, because we believe that in its present form it
would be difficult to have the act apply in large centres of population such as
Toronto and Montreal, for instance.

Senator ISNOR: Why?

Mr. BippELL: Because there would be a very much greater volume of work,
a great many more applicants in those centres, than would be experienced in
places such as Saskatchewan or Alberta. We would have ten to twenty times the
volume in Ontario that they would have in the Province of Alberta, for
instance.

Senator THORVALDSON: What about the City of Winnipeg, where this law
had its very beginning, in the Province of Manitoba? It goes back to 1932, and
to my personal knowledge it was extremely successfully operated in the City of
Winnipeg and throughout the province. The City of Winnipeg now has a
population of nearly 500,000. I say this to you because that is where this
legislation originated and in fact it continued there for this whole period of
time, without being contested or questioned as to its legality. It was only when
the decision was made by the Supreme Court of Canada regarding the Alberta

act, that the Manitoba administration found that it had to discontinue its opera-
tions.

Mr. BmopeLL: I recognize that, but if you look at the bankruptey statistics
you will see that even in the City of Winnipeg you are much more fortunate
than Quebec City, Toronto or Montreal.

The CHAIRMAN: They are all sound people in Winnipeg?

Mr. BippeLL: I have only a few points I would like to make, honourable
senators, as to amendments we feel would make this legislation, which
basically is very worthwhile, acceptable and practicable in the provinces of
Ontario and Quebec.

The first of these, and perhaps this can be done under section 196, as
pointed out by the previous witness, is that we think that in order to be
workable it is absolutely essential that debts owing to the Crown should be
required to come under the consolidation order and stay of proceedings that this
legislation would envisage. One of the most active participants in garnisheeing
Wages, and in chasing a person from job to job, is the Department of National
Revenue, for income tax. It is quite proper that they must collect the money but
this puts people on the relief roll, because employers will not put up with
garnishee orders and will not continue to employ those persons.
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The point may be made that under all the other sections of the Bankruptcy
Act, the Crown is bound by the Bankruptey Act, and the stay of proceedings by
the Crown is against the Crown. The Crown does get a priority in the
distributions although it is only by tradition that the Crown gets its priority. If
it is necessary to continue that, that is fine; but we think it essential for the
proper and correct working of these proceedings that the Crown not be
permitted to upset these proposals by garnisheeing the entire part of the wages
and making the plan envisaged by these sections completely inoperative.

We further think that, as far as a class of debts which should come under
these provisions, there are many cases where the only reason an individual who
is now working for salary or wages is unable to meet his debts is that he has a
holdover of debts from some previous business venture. He may have been
engaged in a small business or may have even been operating within the
framework of a corporation and has guaranteed some of its debts. Those debts
still are pursuing him when his only source is wages or salary. There is an
automatic limitation of debts to the extent of $1,000 under this plan. So we
think that, where a debt is under $1,000, and even though it arose out of a
previous business transaction in which that man was engaged, it should still
come under this plan.

One of the points that greatly concerns us is that, under the new proposed
section 186 in this bill there is a provision for the clerk of the court to take an
assignment or an attachment on any property of the debtor, and particularly to
take an assignment of his present and future income. Now, we have a very
serious situation in the Province of Ontario, where apparently it is quite lawful
to have an assignment of a person’s future wages. As I mentioned when I was
here earlier, there is a case now before the Supreme Court of Canada, where a
credit union is appealing the right to continue such an assignment of wages in
effect, even after a person has received a discharge in bankruptcy.

It is going to be impracticable for a debtor who will come under one of
these proposals, if the clerk takes an assignment of wages, and then finds the
man, through changing circumstances, is unable to keep up with the payments.
He wants relief through bankruptcy, but the clerk has already taken an
assignment of his wages for the future, and he is locked in for life. We do not
think that under these provisions the clerk of the court should be entitled to
take an assignment of a man’s wages.

Senator IsNOR: The Department of National Revenue does that at the
present time, does it not?

Mr. BippeLL: I do not know, sir. One of the things that also concerns us is
the position of a secured creditor. It is the practice of at least some lenders to
have a chattel mortgage on a debtor’s household effects or whatever assets he
may possess. Under the present bill, such a creditor could assert his claim
against the fund, not attempt to seize his security until he has obtained enough
money out of the fund, and then seize his security and leave the debtor without
his assets.

We think that if a creditor who has security is going to elect to take a
distribution out of this fund, then he must be restricted from seizing his
security as long as the debtor is keeping up the payments which he contracted
to make under the plan. We also think it most important that there be provision
written into the bill for automatic termination of these proceedings. We can
understand why they would work certainly in relatively smaller areas where
there might be 50 or 100 applications a year, but we expect that with the
acceptance of this procedure in the provinces of Ontario and Quebec there may
be thousands of applications, and unless there is some provision for automatic
termination of these affairs, there may be a great many started which will
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never be completed, and there is no provision for getting this great mass of
paper out of the courthouse.

There may well be complete confusion as to the status of these affairs. We
feel that if the debtor is in arrears for three payments or 90 days, then the
matter should be automatically terminated. The debtor, of course, would have
an opportunity to apply to the court to keep the plan in effect. If the debtor
does not, then we think it should be cleared up by having an automatic
termination provision in the bill so that the file can be closed.

Senator McCuTcHEON: This would not prevent him from applying again?

Mr. BippeLL: Not at all. Another thing that concerns us in the provisions of
the bill as drafted is the creditor who may have a very substantial provision for
interest in the contract and who should be required to either freeze the amount
or only have interest at some reasonable rate. Many of these people have
borrowed money from small loan companies and they may be quite properly
subject to an interest rate of 24 per cent per annum. We feel there must be
some provision for dealing with the matter in some reasonable fashion, that is
the matter of the accruing of interest because in many cases the payments made
might never catch up with the interest.

In the Institute of Chartered Accountants committee we went into this
rather thoroughly and we made some proposals and some specific suggestions in
our brief as to how this matter of interest should be treated. I shall not go into
them at length at this stage since our views are already known to the
department. We strongly feel, however, that there should be some provision in
the bill to deal with interest accruing on the claims of creditors who elect to
come under the orderly payment of debts provisions. It may be that section 181,
subsection (2) is such that when a creditor elects to come under the bill it
would in effect create a judgment in his favour. That may in itself terminate
the interest under the contract, and put it in the Judicature Act. But this is
something that should be clarified in the event that that should not be the case.

Just one last word; I would not suggest and I would not like to see these
proposals for orderly payment of debt provisions held up because of the
difficulty of drafting amendments, but one of the things we would like to see
and about which we intend to make submissions to the committee that will be
studying the overall revision of the Bankruptcy Act, is that this plan be the
poor man’s proposals and be administered by a governement official as already
contemplated rather than that the clerk of the court have the arbitrary right to
deal with creditors and to determine what paymens shall be made, and that he
shall work it out and submit it to the creditors who will vote on it in the same
manner as they would on a proposal made by a creditor. Then if the arrange-
ment is not satisfactory the debtor goes into bankruptcy.

There may be cases where the suggestion put forward may seem ridiculous
to the creditors. The result will be that in Ontario, for example, there will be 25
or 30 courts which will have the ability to work out sensible plans under this
proceeding. And we feel that the creditor should have some say in these plans.
As I say, this is a matter which we will bring up at some future time, and I am
not suggesting we should delay the passage of Part X here but we would like to
recommend that you accept the other amendments as put forward.

Senator THORVALDSON: I have just one question in regard to the powers of
creditors in this matter, which I feel to be quite reasonable. Would the powers
be exercised by a majority of the creditors?

Mr. BippeELL: Yes. We would suggest that the same rules should apply as
now apply for a commercial creditor. That is to say he must get 75 per cent of
the dollar value and he must get the majority of those eligible to vote.

Senator BurcHILL: Do I understand you to say that this legislation is not
Practicable in the provinces of Ontario and Quebec?
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Mr. BippELL: We do not believe it is practicable without the amendment
suggested. We don’t have a reasonable practice at the moment. In Ontario we
have a division court. We would like to have this legislation, but we would like
some changes in it.

The CHAIRMAN: I think, Senator Burchill, that under Part X, the fact that
this bill becomes law does not mean that Part X is enforced in each province of
Canada. The province has to accept it, as I understand it. If there are difficulties
in the way of acceptance by Ontario, it means that Ontario will not accept it in
the present form. What I would suggest to the committee, however, is that I
think that some of the amendments suggested by Mr. Biddell and supported by
Mr. Greenblatt have some merit, but on the other hand we have approved of
Part X on two occasions and perhaps it should be given a chance to work. Then
if there are difficulties or if Ontario or Quebec say “We would like to adopt this
legislation but there are some amendments required to make it work in our
province,” that might be the time at which amendments should be considered.

Senator McCuTtcHEON: I don’t think we should delay this at the present
time. The legislation provisions in section 196 are very, very broad. The
Governor in Council can put in these amendments with respect to any province
which says the type of amendments it wants.

The CHAIRMAN: Mr. Gibeau may want to say something, but before you do,
if you are able to interpret the view of the committee as I have, I think they
approve of Part X.

Mr. GiBEAU: We have considered this amendment and so has the Depart-
ment of Justice.

Senator THORVALDSON: Speaking for Manitoba I can say we have been
seeking this legislation for many years. It has been passed twice in the Senate,
but has always been stalled in the other place where they have difficulty getting
work done.

The CHARMAN: I take it Part X is approved by the committee?
Hon. SENATORS: Agreed.

- The CHAIRMAN: That takes us down to section 22 which contains the
interest provisions. Shall that section carry?

Hon. SeEnATORS: Carried.

The CHAIRMAN: There is one other thing I would like to do before
adjourning—

Mr. GREENBLATT: Did you pass over clause 22?
The CHAIRMAN: We did not pass it over, we passed it.

Mr. GREENBLATT: We have a very important suggestion to make. Clause 22
of the bill as drafted could and would, in our opinion, lead to considerable
confusion in respect of proposals or bankruptcies pending especially if trustees
in pending estates now had to apply the provisions of Bill S-17 dealing with
non-arm’s-length transactions or reviewable transactions or claims. On the
other hand we should like to see the provisions of this bill relating to the wide
powers of investigation and prosecution given to the superintendent and official
receiver and the obligations of the trustee to report and provide valuable
information, be made applicable to pending estates and to proposal of bank-
ruptcies pending or filed before or on the day this bill comes into force.
Therefore we humbly recommend that subsection (1) be deleted entirely, and
that subsection (2) of clause 22 of the bill be amended as follows:

This act does not apply to proposals filed, assignments made and
receiving orders granted before the day this act comes into force, but
subsection 9 of section 3, section 3A, section 3B, subsection 14 of section 9,
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section 120, section 128A and section 163A thereof shall apply to proposals
and bankruptcies pending or filed before or on the day that this act
comes into force.”

The CHAIRMAN: What do you say, Mr. Tassé?

Mr. Tassk: I do not see really the problems Mr. Greenblatt is alluding to. I
would feel sorry that these provisions of Bill S-17 would not apply to these
bankruptcies that are filed or have been filed or may be filed until these
provisions become law. I think for example, that if it is considered that a
proposal should be deemed to be an assignment when it is not ratified by the
court or approved by the creditors, this should be the case as soon as the act
becomes law, and I cannot see why this should not apply to the proposals that
have not yet been dealt with when the act becomes in force. I cannot see the
point of delaying the application of these provisions until the time the act
becomes law and make them applicable only to these proposals which would be
filed after the act is passed.

It must be stressed however that the act will not affect any order, rule,
proceeding, action, matter or thing done, made, competed or entered into under
the Bankruptcy Act before the day the act comes into force.

The CHAIRMAN: These seemed to be reasonably precise provisions, and if
any confusion results in the working out of them we may have to face that
possibility. I am inclined to agree with what Mr. Tassé says. Is the section
approved of in the form in which it is?

Hon. SENATORS: Carried.

The CHAIRMAN: We are going to have to reconvene this committee at 2
o’clock for one item, but there are three items with which we might deal now.
We stood four sections last time we met. In respect of three of them amend-
ments have been drafted, and I think have been concurred in by Mr. Tassé. The
first deals with paragraph 32B page 7. That has been redrafted, and it covers
the situation that if the creditors refuse to accept a proposal from an insolvent
person he then becomes bankrupt. The suggestion was made that if you have a
representative meeting of creditors at which they refuse to accept the proposal,
then the meeting could be turned into a meeting of the creditors under section
68 of the Bankruptcy Act, and in order to save the expense of calling another
meeting, if you have them there you can make use of them. Do you approve of
that in principle?

Mr. TAssE: Yes, I do.

The CHAIRMAN: I have the wording of it and I can read it if you wish. All

parties have agreed to the drafting of it—our Law Clerk, Mr. Tassé, and I, and I
think some other people in the Department of Justice.

Mr. TAssE: Yes, that is right.
The CHAIRMAN: In those circumstances, do you want me to read it?
Hon. SENATORS: No.

The CHAIRMAN: So, is it agreed that with regard to section 7, on page 7, it is
to be amended by deleting paragraph 32B and substituting a new paragraph
32B.

Hon. SENATORS: Agreed.

The CHAIRMAN: The amendment reads:
Page 7: Strike out lines 13 to 23, both inclusive, and substitute the
following:
32B. (1) Where the creditors refuse to accept a proposal by an
insolvent person a copy of which has been filed with the official receiver
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as required by section 35, the debtor shall be deemed to have made an

assignment on the day the proposal was so filed; and the trustee shall

either

(a) forthwith call a meeting of the creditors present at that time, which
meeting shall be deemed to be a meeting called under section 68; or

(b) if no quorum exists for the purposes of paragraph (a), call a
meeting under section 68 as soon as practicable;

and at either meeting the creditors may, by ordinary resolution, notwith-

standing subsection (1) of section 6, appoint or substitute another

licensed trustee for the trustee appointed under the proposal or affirm the

appointment of that trustee.

(2) Where the creditors refuse to accept the proposal described in
subsection (1), the trustee shall forthwith file a report thereof in the
prescribed form with the official receiver and the Superintendent; and
the official receiver shall thereupon issue a certificate of assignment in
the prescribed form, which has the same effect for the purposes of this
Act as an assignment filed pursuant to section 26.

The CHAIRMAN: The next one was section 8. Section 8 deals with the same
situation where the court refuses to approve. In other words, the creditors have
approved of a proposal but the court refuses to approve. In those circumstances
we have provided for the procedures that shall follow.

This involves striking out paragraph 10 on page 8 and substituting therefor
a new paragraph 10, 11 and 12. I can read it to you. It says:

(10) Where the court refuses to approve a proposal by an insolvent
person a copy of which has been filed under section 35, the debtor shall
be deemed to have made an assignment on the day that the proposal was
so filed and the trustee shall forthwith call a meeting of the creditors
under section 68, at which meeting the creditors may by ordinary
resolution, notwithstanding subsection (1) of section 6, appoint or substi-
tute another licensed trustee for the trustee appointed under the proposal
or affirm the appointment of that trustee.

(11) Where the court refuses to approve the proposal described in
subsection (10), the trustee shall forthwith file a report thereof in the
prescribed form with the official receiver and the Superintendent; and
the official receiver shall thereupon issue a certificate of assignment in
the prescribed form, which has the same effect for the purpose of this Act
as an assignment filed pursuant to section 26.

(12) No costs incurred by a debtor on or incidental to an application
to approve a proposal, other than the costs incurred by the trustee, shall
be allowed out of the estate of the debtor if the court refuses to approve
the proposal.

Shall that be carried?
Hon. SENATORS: Carried.

The CHAIRMAN: Page 9 is the next one. At the top of the page we stood
subparagraphs 4 and 5, and we are now proposing as a redraft the following:
(4) Upon the proposal being annulled, the debtor shall be deemed to
have thereupon made an assignment and the order annulling the pro-
posal shall so state.

(5) Where an order annulling a proposal has been made, the trustee
shall forthwith call a meeting of the creditors under section 68, at which
meeting the creditors may by ordinary resolution, notwithstanding sub-
section (1) of section 6, appoint or substitute another licensed trustee for
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the trustee appointed under the proposal or affirm the appointment of
that trustee.

(6) Where an order annulling the proposal described in subsection
(5) has been made, the trustee shall forthwith file a report thereof in the
prescribed form with the official receiver and the Superintendent; and
the official receiver shall thereupon issue a certificate of assignment in
the prescribed form, which has the same effect for the purposes of this
Act as an assignment filed pursuant to section 26.

Hon. SENATORS: Agreed.

The CHAIRMAN: Those are three out of the four paragraphs we stood. The
other one we stood was one which related to clause 3 on page 4 of the bill. In
connection with the right of seizure of books, records, et cetera, and taking
possession of them, we considered the insertion of a provision in relation to
solicitor and client privilege. At the level of our Law Clerk, the Superintendent
of Bankruptcy, and the Department of Justice, there have been some efforts
made to resolve that. They have not arrived at a draft which I can say is
acceptable to all those people. I think it is a matter on which we could usefully
have some discussion. In regard to some parts of it the chairman has some very
strong views, and I think perhaps the members of the committee have. I suggest
that we reconvene at 2 o’clock and discuss that particular item then. Maybe at
that time I can tell you what the Department wishes and what I would suggest,
and we will try to get the views of the committee. Is that agreed?

Hon. SENATORS: Agreed.
The CHAIRMAN: We will resume at 2 o’clock.
Upon resuming at 2 p.m.

The CHAIRMAN: Honourable senators, when we adjourned one item was left
over, and that related to clause 3 of the bill. Clause 3 contains a new section
which gives very special investigatory powers to the Superintendent of Bank-
ruptey.

The question that was raised at the time we were going over the bill, and
for which reason we stood this section, is a question of solicitor and client
privilege in relation to the power that is given the Superintendent of Bank-
ruptey to go into any premises or bulding to seize books, records, et cetera, and
to take them away for purposes connected with this act and his investigation.
This is the one item on which, in any discussions which we have had since our
last sitting, we have not reached common ground as between what I might call
my viewpoint and the viewpoint of the Superintendent of Bankruptcy and the
Department in reference to how far the solicitor and client privilege should be
provided for.

May I take just a minute in which to tell you what the situation is. Under
the new section 3A, subsection (2), which is on page 4, the Superintendent, for
the purposes of an investigation, or any person duly authorized by him in
writing, with the approval of the court, which may be given upon an ex parte
application, may either alone or with such peace officers as he thinks he needs
g0 in and search by force, if necessary, any building, premises, et cetera and
take books and records that may afford evidence as to an offence in connection
with a bankruptey, and to seize and take away any such books and records, and
retain them until they are produced in court. That is what is proposed here.

In connection with the Income Tax Act, sections were added some years
ago dealing with the matter of solicitor and client privilege. There the minister
has the power of investigation and of going in and seizing records et cetera, and
taking them away, and there is a procedure, if solicitor and client privileges are
claimed, for determining that, and the solicitor or client can serve a notice of
motion. In the meantime all the records are sealed. The Crown does not have a
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look at them. The matter is by notice of motion referred to a Judge of the
Superior Court or the Supreme Court of the province concerned for determina-
tion of whether there is a privilege or not. Fifteen days are provided in which
service of that notice can be made, and then the hearing has to take place,
unless the parties consent to a longer period, within 21 days thereafter—
that is, a hearing to determine whether or not a solicitor and client privilege
exists in relation to any or all, or any part, of those documents. Following that
there are all the rights of appeal that exist following the order of the judge.
That has gone some distance.

Then, in connection with the Combines Investigation Act the proper officers
are duly armed with the authority to go in and seize records and—this is a
noteworthy situation—examine them on the premises, make copies, and take
away the copies, or if they decide that the documents or some of them require
further examination they can take those documents away. Under the Combines
Investigation Act they must within 40 days return the originals, which means
that in the meantime they have made copies, and those copies would have all
the force of law as far as their introduction as evidence is concerned as the
originals would have.

It seems to me that there are really two questions. One is the direct
question of solicitor and client privilege, and the other the question of the
availability of documents, and so on, to the holder of them for the purposes of
carrying on his business.

What brings this very forcibly to my mind is that recently in Toronto
under the Income Tax Act provisions, and armed with the authority to go in
and seize documents, etc., a group of quite a number of persons, under an order
of the Exchequer Court, at the instance of the minister, went into one of
the largest chartered accountancy firms in Toronto, and took everything.
They brought in cartons, piled into them every book, record, piece of paper
in the premises and took them all away. You can imagine the chaos
resulting in the operations of a large accounting firm.

Several years ago they went into the offices of a firm of solicitors in
Toronto and piled everything into cartons, even including pencils, eras-
ers, and records that went back 30 or 40 years. This made me think that
there must be some middle course between going in and taking possession,
even of current files, so that the business is at a standstill, yet serving
the purposes of justice and having regard to the objective, that is, the
enforcement of the act, in this case the Bankruptcy Act.

I have two suggestions. One is in relation to records, if the power of
seizure exists. When they go in, I think the powers should be something
akin to that under the Combines Investigation Act, that is, that they make
their examination on the premises and examine the records; and when, as
they often do, they have a little portable copying machine, in some
instances making copies and leaving the originals, if they should take
away the originals for further examination, I think at that point either
the departmental offices should provide copies or that there should be an
opportunity to the owner to provide himself with copies; otherwise you
will put him out of business for the time being.

That is quite apart from the solicitor and client privilege, but I think
something of that kind is necessary if you are not going to have situations
develop of the kind I have described to you today.

" I am not suggesting in anything I say that Mr. Tassé, so long as he is the
Superintendant of Bankruptcy would behave in that fashion. However, I think
he agrees with me that when we are looking for provisions in a law, you do not
put them in on the basis that they are all right because we have regard to the
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person administering them; because you do not know who the administrator
will be.

On the question of solicitor and client privilege, the objection to incor-
porating the provisions in the Income Tax Act seems to be that you get into an
interminable procedure that might run on for a year before the records in
respect of which solicitor and client privilege has been claimed become availa-
ble, or the decision that they are not available becomes finally settled so far as
that particular case is concerned; and it may seriously interfere with the
particular job which is being done. That objection seems to flow from the fact
that the time limits are long, and then there are all the rights of appeal.

I had two ideas in that regard, if those provisions that are in the Income
Tax Act are incorporated. If the Superintendent of Bankruptcy comes in, sees a
certain record, and solicitor and client privilege is claimed at once, then if
instead of, as under the Income Tax Act taking 15 days in which to give notice,
the time were reduced to five days, and instead of having 21 days after that in
which to bring on the hearing, another five or ten days were allowed, and an
opportunity to have privilege settled by a judge, were given, whatever his
decision is either way, that would be the end of it. That would meet any
suggestions that the procedures under the Income Tax Act interfere and delay
for too long the purposes they are attempting to serve.

The alternative I had in mind and now suggest is that you would not
interfere at all with the seizure, or so far as solicitor and client privilege is
concerned. That would be asserted if there were any proceedings or any
prosecution thereafter and a document was presented in respect of which a
claim of solicitor and client privilege was made. Then the judge hearing the
case would make his decision. The place where that would be asserted would be
if there were any proceedings or any prosecution thereafter and if a document
were presented in respect of which a claim of solicitor and client privilege were
made. Then the judge who was hearing the case makes the decision whether it
is a privilege or not. If he says it is a privilege, it is inadmissible as evidence.

Those are two courses that I suggested but I have not had any agreement.
Now, would you like to address yourself to the problem, Mr. Tassé?

Mr. Tassk: Thank you, Mr. Chairman. With regard, first, to the problem
related to the possibility that as a result of a search, the operation of a business
or an office may be disrupted, I must say that this is not a new problem and it
has arisen with respect to other acts. You, Mr. Chairman, have explained the
provisions of the Combines Investigation Act. This act was enacted in 1953-54.
The problem arose again in 1958, when Parliament enacted the Estate Tax Act.
There were extensive powers given to the Minister of National Revenue for the
purpose of the enforcement of that act. There was a provision that was devised
and it was felt that it was a better compromise between the interests of the
individuals and that of the enforcing authorities than were the provisions of the
Combines Investigation Act.

Again in 1964-65, when the Canada Pension Plan was enacted, there were
very extensive powers given to the Minister of Nat1.ona1 Revenue, I believe,
powers similar to those that are not given to the superintendent in section 3A or
that were given to the Minister of National Revenue for the purpose of the
Income Tax Act.

At that time a committee comprising a representative of all political parties
was set up to study the problem. The experience gained under the Income Tax
Act, as well as under the Combines Investigation Act, was considered. It was
felt that the provisions which had been put in the Estates Tax Act were the best
compromise that could be devised between the conflicting interests of the
Persons whose documents are seized and of the public authorities. These are the
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provisions that were accordingly incorporated in the Canada Pension Plan. The
provisions that we have in subsection 7 of section 3A of the bill are almost word
for word the provisions that I have just referred to. Under the provisions of
section 3A(2) it would be possible for the superintendent’s office to make a
search and to take away documents. But there is also a provision, subsection 7,
enabling the superintendent to make copies, and if there are copies made and
the person from whom those documents were seized requests to be provided
with a copy, the superintendent will have the duty and obligation to give a copy
of the document to that person.

If for' a number of reasons, practical reasons, it is not possible to make
copies—for example, because there are too many documents and it is not possible
or practical to make copies of all of them, then the section provides that the
person from whom those documents were taken away shall have access to those
documents at any reasonable time. Access means reasonable access because
unreasonable access would be no access at all. For example, if the search was
made in Vancouver and the documents were kept in Ottawa, the superintendent
could not go to that person and say: “You come to Ottawa and you will have
access to those documents.” A reasonable access would have to be given to the
party, otherwise there will be no access. In such a case, the party could
presumably petition the court to obtain access.

This provision is not the same as that which we have in the Combines Act.

A delay is provided for in the Combines Act and the documents that are
taken away are to be returned within 40 days. But what happens during that 40
day period? These documents are in the hands of the seizing officer and there are
no provisions giving the party access to them. I suggest that the compromise
which has been evolved and which resulted in this provision, subsection 7, is a
valuable compromise. It takes into account the interest of the party whose
documents have been seized and also the interest of the public authorities who
are investigating possible offences.

This is what I had to say in respect of the protection that should be
afforded and that, I think, we ought to afford, to those persons whose premises
are being searched.

The CHAIRMAN: Let us deal with that now, Mr. Tassé, before we move into
the solicitor and client privilege. It is true that in 1958 when we considered the
Estate Tax Act here we raised the question then of the basic unfairness that
might result under the authority that existed to go in and seize documents and
take them away and retain possession of them even though access could be had
to them within a reasonable period. What is now in the Estate Tax Act is the
compromise we were able to work out in this committee with the then Minister
of Finance under which it was agreed that if they took the documents away
they would furnish copies. But there is a lapse in the period between the seizure
of the documents and the possibility of getting a copy.

At that time the committee felt that there were so many beneficial things in
the new Estate Tax Act that rather than risk the possibility of losing these it
was considered that we should go along with this compromise, but my under-
standing, as chairman of the committee at that time, was not that this provision
in the Estate Tax Act was a provision that we felt moved ahead so far that it
met all objections. I think the basic objection of which we must not lose sight is
that you are seizing books which may furnish evidence of an offence under an
act, and if you are exercising any judgment when you go into an office and take
every file out of the office, some regard should be had for the rights of the
person, a law office or an accountant’s office to permit him to carry on business.
That is why we feel that the provision which is incorporated here and which is
taken out of the provisions in the Estate Tax Act does not go far enough,
because under the proposed legislation the officers can go in and seize every
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record and every document and take them away. In due course they may
deliver copies or give access to them, but in the meantime the accountant or the
lawyer is out of business if he has not got his current files and it may turn out
that there is not a thing in any one of the current files. That is why I suggest
that if the making of copies at the time presents problems all the Superin-
tendent of Insurance has to say when he goes in there is “I want to take these
original documents; I am not prepared to make copies.” All you say then is
“Before you take these original documents away to retain them in your
possession you must give the owner the opportunity to make copies.” That is the
suggestion made on that part.

Senator Vien: Did I understand the Superintendent to say that they would
tell any person who wants the copies of these documents to come to Ottawa and
take notice of them?

Mr. TAassE: It was exactly the reverse. My interpretation of this section is
that reasonable access should be give to these documents to these persons from
whom they were taken away.

Senator VIEN: Could there be the provision made that upon application
these documents would be photographed and photographic copies sent to the
applicant?

Mr. Tassk: The problem is that in some cases this would be a worthless job
and it might involve a tremendous amount of unnecessary work.

Senator VIEN: It is surely a tremendous job for an interested party to have
to come to Ottawa to take notice of these copies.

Mr. Tasst: That is my pomt I say it will not be necessary to come to
Ottawa. If the seizure is made in Toronto, for example, I feel access should be
given in Toronto. There should be reasonable access; otherwise it is no access at
all.

Senator ViEN: Could there be a provision made that upon application
photographic copies be sent to the applicant at his expense? For instance, if I
appear for a creditor and I want copies of these documents, I should be allowed
to ask for a copy, and a photographic copy at my expense might be sent to me
in no time. As you know, photographic appliances can make 10 or 20 or 50
copies of it in very short order.

I may have misunderstood what the Superintendent said, but I would like
to facilitate the access to these documents without having to come either to
Ottawa, Montreal or Toronto. If I apply to the Superintendent, he should give
instructions that these documents be photographed and copies sent to the
applicant, at the applicant’s expense.

Mr. Tassk: I think this would be done in the ordinary way without any
need for an application being made to the court.

Senator VIEN: If you want to make the Bankruptey Act workable in the
public interest as well as in the interests of the creditors you have to take the
necessary steps to have that service organized and properly carried out, in my
opinion.

The CHAIRMAN: Senator, what you have said is exactly in line with what I
have been saying, except I say that the owner should be given the opportunity
of making a copy right in his office before the original leaves his office.

Mr. Tasst: I do not think there would be any problem of this sort. We
should not assume that the officials would be unreasonable. I understand that
under the Combines Act this is done every time there is an investigation; they
do not copy the documents on the premises. But now, with the advance and
development of new machines, the person whose offices are being searched,
may ask to copy the documents to be taken away, and there is no problem. I do
not think this should present any problem.
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Senator VIEN: I am not particularly concerned as to the methods adopted,
provided that service is organized and that any applicant can get a copy in short
order. I think it would be worth while in the public interest that such a service
be organized one way or the other.

Senator FLYNN: Both ways.

Mr. Tassk: Then, possibly, there could be an additional subsection provid-
ing that a copy should be provided if there is a court order.

Senator VIEN: The amounts involved justify it and if we all want to lend a
hand in solving the problem that arises in that particular respect, I think some
steps should be taken and we should not fall back on the excuse that it is
difficult to provide copies to applicants.

Senator FLYNN: Is that a specific proposal, Mr. Chairman?

The CHAIRMAN: No, because we did not get that far. The proposal I made is
in line with what Senator Vien has said, except I am being a little more specific
and I say I should not be deprived of documents which I need to carry on my
business, even though they are seized, without being given the opportunity to
make a copy myself, if the seizing officers do not want to provide a copy right at
the time.

Senator ViEN: You are asking for a creditor most of the time—sometimes
the debtor or creditor, but the creditor most of the time who wants copies of the
documents that have been filed with the custodian—it seems to me it should be
the organization of the Superintendent or other custodian to deliver copies at a
court. If a document is filed at the court, then I ask for a copy and I can get a
copy from the court. It seems to me in a matter of bankruptcy, when time is a
very important factor, the department should be provided both at Ottawa and
in other large cities with the appliances to make copies rapidly at the expense
of the applicant. I would not like to crowd the estate in bankruptecy with the
expense of making those copies, but I think the service of the Superintendent
both at Ottawa and elsewhere in large cities should be given the necessary
copying appliances to cope with the demands of the creditors. I am not
particularly concerned about the method—whether it should be the creditor or
the office of the Superintendent.

The CHAIRMAN: What I had in mind, senator—and this is a real question—is
if the Superintendent of Bankruptcy in connection with an existing bankruptey
decides that there may be evidence in a legal office in relation to the matter
and under proper authority he goes in and seizes everything, then if he takes
everything away he is putting the lawyer out of business for the time being.
The chances are if there is anything relevant it will be an infinitesimal part of
all the records, and yet the lawyer is deprived of all his records. All I am saying
is if at the time of the seizure the Crown is not prepared to furnish copies then
the lawyer or the possessor of the documents, as the case may be, may say: “I
want to make a copy of a document”, and if he does so then the document
should be made available to him for the making of the copy.

That is not a new procedure because when a document is in the possession
of Crown officers under a variety of acts, and you want a copy, they will bring
the document to the place where you are going to have it reproduced. You can
then have it reproduced, and they take it away again. All I am saying is that if
there are current files among the documents they have seized then you should
be able to say: “I need them in order to carry on my business, and I want to
make a copy now”. I am saying that you should have that right.

* Senator FLYNN: Do you think that that will prevent the seizure of all the
documents?

The CHAIRMAN: Yes, I think they will exercise some discretion in the
selection, as is done under the Combines Investigation Act. In that case they
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examine the documents right on the premises, and ordinarily they might take
only a small fraction of all the documents there.

Senator VIEN: If the two ideas were combined I think it would be in the
public interest.

Mr. Tassk: With respect to the copying of the documents on the premises, I
would point out that although this is done under the Combines Act there is no
such provision in that act. I do not think it is something that ought necessarily
to be embodied in this act. There are practical problems.

The CHAIRMAN: I think in order to be sure in connection with a matter as
important as this it has to be put in the statute, especially when we are in the
process of drafting it. Somebody afterwards might say, “You have discussed all
this, as Hansard indicates, but you have decided you did not need to put it in
the statute”.

Senator VIEN: Could we give the Superintendent instructions to redraft this
section so that it provides what has just been outlined?

The CHAIRMAN: We cannot do that because he is under authority. What we
can do is ask our law clerk to draft something, having in mind our discussions.
We can then get together with the Superintendent and the Department of
Justice to see if they agree with what has been drafted.

Senator VIEN: Then I so move, Mr. Chairman.
The CHAIRMAN: Is that the view of the committee?
Hon. SENATORS: Agreed.

The CHAIRMAN: The other aspect is that of solicitor and client privileges.
What have you to say about that, Mr. Tassé?

Mr. TAssE: There are a number of points I would like to make about this
matter of protecting the solicitor and client relationship. The first one is that the
situation that is contemplated under the Income Tax Act, in my view, is quite
different from the one that is contemplated under section 3A. I am informed that
this suggestion that the provisions of section 126a be incorporated in the
Income Tax Act arose as a result of a search that was made of a lawyer’s office,
and it was felt that there was a possibility, since all lawyers were taxpayers,
that investigation and search of lawyers’ offices could be made with a view to
finding out whether the clients were disclosing all of their revenues. This was
the main concern of the proponents of section 126A. It was felt that one means
of preventing this was to incorporate in the Income Tax Act some provision that
would extend to the search, the protection that is afforded to communication
between clients and solicitors. We must not forget in that respect that the
privilege is the privilege of the client, not of the solicitor, and it only means
that communications passing between the solicitor and the client are not
admissible in evidence unless the client gives away the right to non-disclosure.
So that the provisions of section 126A are really carrying the protection a step
further when it extends it to the investigation or searching stage.

I think another important difference from the situation contemplated
by the Income Tax Act is that under this act the minister may, for any purpose
relating to the administration of the act—he is not restricted in the purpose of
his search—exercise the various powers described in section 126.

Under this bill, and section 3a, there would be a search if there are
reasonable grounds for suspecting that an offence has been committed, and it
has to be in relation to a specific bankruptcy. In other words, the situation
contemplated by section 126a of the Income Tax Act where a lawyer could be
investigated personally, presumably, as might be feared, for the unavowed
Purpose of getting to the clients, would not arise. A lawyer’s office could, of
course, be searched under the provisions of Bill S-17 in respect of a specific
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bankruptey, after the approval of the court has been obtained, and it is, the
documents relating to that specific bankruptey that could be taken away.

In my view, the incorporation in the Bankruptcy Act of provisions similar
to section 126A of the Income Tax Act is not warranted and is not necessary
and would, I am afraid, defeat the purpose and objective of section 3a, which is
to give extensive powers of investigation. I do not think that an extension of the
protection surrounding the solicitor-client relationship is warranted. I must say
in that respect that it is a protection that will still be available to the client if
there is a case before the court following a search and an investigation. If the
prosecuting authorities want to put something in evidence that is privileged
communication, then the client will just have to raise the objection and the
court will decide on it. The privilege goes only to the admissibility of the
document or communication.

The CHAIRMAN: I do not think that is the law.

Mr. Tassk: I do not think any good would be done by incorporating these
provisions in the act, and I think it would be defeating the purpose and
objective of section 3A.

This has been discussed inside the department and with the minister, and
the minister has asked me to inform the committee that he has great reserva-
tions about the incorporation of such provisions in the Bankruptcy Act.

The CHAIRMAN: Of course, we always pay attention to questions of policy,
but we also have a duty to perform in relation to the statute that is going to
operate in many areas of the public domain. What we are suggesting does not
interfere with its operation at all.

If you say the provisions in the Income Tax Act are not properly applicable
to the kind of situation we would have in the Bankruptcy Act, if it were
necessary to argue the point, I think I could point out to you that there is no
difference, but it seems to me the other aspect is enough. You say that when
you go in and seize the documents, or perhaps documents from where solicitor
and client privilege exists, but if a court proceeding results that solicitor and
client privilege will be recognized in the court proceedings. I am not prepared
to accept that as a matter of law, and I think therefore there should be some
provision in the statute to say that the judge at the trial where such evidence is
presented is entitled to rule on the question of privilege, and if he says privilege
does exist then the document is inadmissible.

Now, we are not as far apart except that Mr. Tassé would have me say this
is the general law now. I am not prepared to accept that, and therefore I cannot
accept the other statement that if you got into court and raised that issue the
judge, if he decided it was privilege, would say it is inadmissible. This is the
opportunity to say so in the statute.

Mr. Tassk: If we incorporate the provisions of the Income Tax Act, this
would be what the judge would have to do, that is, to decide whether the
document would be admissible, because if we look at section 1264, this is what
he has to decide when the document is a privileged one.

The CHAIRMAN: Yes, except that in doing so, the alternative I have
suggested allows no problem of delay. You have made your seizure, obtained all
your documents and studied them and started your proceedings in court, and
during the course of the trial the judge is called upon to make his ruling, just
as he will make a number of other rulings, so there is no question of delay.

Senator VIEN: Is that amendment in order?

The CHAIRMAN: I am putting this forward. We have not reached the
stage of drafting. I do not know if you go along with the suggestion that we
should try to draft it. On the question of what the minister’s attitude ‘is, we
would be in a better position to canvass that if we had something tangible as to
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the kind of amendment that is being suggested. The first thing we should do is
put the kind of amendment that the committee thinks should be in there, in
draft form, and then submit it.

Senator VIEN: I would suggest that that should be the procedure. I so move,
Mr. Chairman.

The CHAIRMAN: Is that the wish of the committee? This is not forcing
something on the minister but it is crystallizing our thoughts in relation to this
matter. Then, if he wishes, he can come over here and discuss it with the
committee. Is that agreed?

Hon. SENATORS: Agreed.
The CHAIRMAN: Those are all the items, and the committee adjourns.
The committee adjourned.
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ORDERS OF REFERENCE

Extract from the Minutes of the Proceedings of the Senate, Thursday, May
5, 1966:

“Pursuant to the Order of the Day the Senate resumed the debate on the
motion of the Honourable Senator McDonald, seconded by the Honourable
Senator Basha, for the second reading of the Bill C-152, intituled: “An Act to
amend the Agriculture Rehabilitation Act”.

After debate, and—
The question being put on the motion, it was—
Resolved in the affirmative.

The Bill was then read the second time.

The Honourable Senator McDonald moved, seconded by the Honourable
Senator Argue, that the Bill be referred to the Standing Committee on Banking
and Commerce.

The question being put on the motion, it was—
Resolved in the affirmative.”

J. F. MacNEILL,
Clerk of the Senate.
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MINUTES OF PROCEEDINGS

TuespAy, May 10th, 1966.

Pursuant to adjournment and notice the Standing Committee on Banking
and Commerce met this day at 9.30 am.

Present: The Honourable Senators Hayden (Chairman), Aird, Aseltine,
Beaubien (Bedford), Beaubien (Provencher), Benidickson, Blois, Burchill,
Croll, Dessureault, Fergusson, Flynn, Gershaw, Gouin, Haig, Hugessen, Irvine,
Isnor, Kinley, Leonard, Macdonald (Brantford), Molson, Pouliot, Smith
(Queens-Shelburne), Taylor, Vaillancourt and Walker. (27)

On Motion of the Honourable Senator Croll it was Resolved to report
recommending that authority be granted for the printing of 800 copies in
English and 300 copies in French of the proceedings of the Committee on Bill
C-152.

Bill C-152, “An Act to amend the Agricultural Rehabilitation and Develop-
ment Act,” was considered.

The following witnesses were heard:
Department of Forestry:

A. T. Davidson, Assistant Deputy Minister. R. R. McIntyre, Chief, Soil and
Water Conservation Division.

On Motion of the Honourable Senator Flynn it was Resolved that the said
Bill be reported without amendment.

At 11.00 a.m. the Committee proceeded to the next order of business.

Frank A. Jackson,
Clerk of the Committee.

Addendum: The attendance at the resumption of the meeting of Wednesday,
May 4th, 1966, at 2.00 p.m. was as follows:

Present: The Honourable Senators Hayden (Chairman), Aseltine,
Beaubien (Provencher), Benidickson, Blois, Burchill, Cook, Crerar,
Davies, Dessureault, Flynn, Gouin, Haig, Irvine, Lang, Leonard, Macdon-
ald (Cape Breton), McKeen, McLean, Pouliot, Taylor, Thorvaldson and
Vaillancourt. (23)
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REPORT OF THE COMMITTEE
TUESDAY, 10th May, 1966.

.~ The Standing Committee on Banking and Commerce to which was referred
the Bill C-152, intituled: “An Act to amend the Agricultural Rehabilitation and
Development Act,” has in obedience to the order of reference of 5th May, 1966,
examined the said Bill and now reports the same without any amendment.

All which is respectfully submitted.
SALTER A. HAYDEN,

Chairman.

182



THE SENATE
THE STANDING COMMITTEE ON BANKING AND COMMERCE
EVIDENCE

OrTAwA, Tuesday, May 10, 1966.

The Standing Committee on Banking and Commerce to which was referred
Bill C-152, to amend the Agricultural Rehabilitation and Development Act, met
this day at 10.00 a.m. to give consideration to the bill.

Senator SALTER A. HAYDEN in the Chair.

The CHAIRMAN: Honourable senators, the departmental witnesses are here
to deal with ARDA; the Agricultural Rehabilitation and Development Act. They
are Mr. A. T. Davidson, Mr. R. R. McIntyre, Mr. L. E. Pratt and Mr. P. L.
Boisclair. This bill has been dealt with in the Commons. Does the committee
feel there should be a Hansard report?

Senator CRoLL: It is a Government bill, and I move that a record be taken.

The committee agreed that a verbatim report be made of the
committee proceedings on the bill.

The committee agreed to report recommending authority be granted
for the printing of 800 copies in English and 300 copies in French of the
Committee’s proceedings on the bill.

The CHAIRMAN: Honourable senators, we have before us Mr. A. T. David-
son, Assistant Deputy Minister, Department of Forestry. He is going to begin
the discussion with a short statement of the purposes of the bill.

Mr. A. T. Davidson, Assistant Deputy Minister, Department of Forestry: Honour-
able senators, I believe that Senator McDonald (Moosomin) in introducing
the bill in the Senate did give some explanation about the proposed changes.
It was found in the operation of the original act, which actually operated very
effectively, that there were some areas in the country in which low income
Prevailed, in the rural areas of the country in which there was some doubt as to
whether the act applied or not. Because if you have it before you, the original
act was confined in one of its major sections to rural agricultural areas. It was
evident that low income problems, problems of rural adjustment, existed in
areas such as those in rural Newfoundland, in certain other areas of the Atlantic
provinces, in areas along the fringes of settlement in western Canada—for
example, the Medicine Indian areas of western Canada—which could not proper-
ly be termed rural agricultural areas. So, the bill takes out the restriction of the
act to rural agricultural areas, and replaces it with rural areas.

There was also some concern that the use of the word “agricultural” in one
or two places in the act might suggest that measures under the act should be
confined to agricultural products.

It is clear that some of the problems of low income agriculture cannot be
solved by agricultural measures alone, and certainly the income problems of the
300,000 or 400,000 low income non-agricultural people in rural areas cannot
mainly be solved by agricultural measures. So, in order to remove any doubt
that projects must be agricultural in nature, the word “agricultural” has been
taken out of one or two other sections.

183
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I might say in general that the act has proved to be a suitable one. It has
proved to be very flexible, with broad powers. It has provided a suitable
legislative base on which to mount a broad scale and flexible rural development
program. I would think that the rural development program that has been
developed under it is as good as any in the western world. I think this speaks
well for the original act and its terms.

Nevertheless, as I have said, experience suggested that the kind of pro-
grams that were developed under the original act could be effectively applied to
meet the low income adjustment development problems in some rural areas
that were not essentially agricultural, and certainly they had to be met by
projects and programs that were not primarily agricultural in nature. So, I
would think the removal of these fairly minor restrictions out of the act
improves it as a vehicle for a general rural development program.

The CHAIRMAN: Are there any questions?

Senator SMITH (Queens-Shelburne): I have a question I would like to ask,
Mr. Chairman. How does the minister obtain approval of funds which are to be
used to pay for the projects which are undertaken jointly with the provinces,
or the agencies of the provinces? Do you go to Parliament in the form of
submitting items in the annual estimates?

Mr. DavipsoN: Yes, we do, sir.

Senator SmiITH (Queens-Shelburne): And each one of the undertakings
forms part of the whole sum in the Estimates?

Mr. DavipsoN: Yes. The individual projects are not listed in the Estimates,
but there is a general sum for projects, and programs with the provinces, which
appears in the annual Estimates.

Senator SMITH (Queens-Shelburne): And a list of the projects is available
if someone requires it?

Mr. DAvIDSON: Yes, it is. We have a catalogue of projects which we keep up
to date. A new one is issued every few months.

Senator SmiTH (Queens-Shelburne): I should like to say, Mr. Chairman,
that this seems to be exactly the same procedure that is followed in respect of
the Fisheries Development Act that we discussed the other day.

Senator CroLL: What is the contribution of the provinces?

Mr. DAvipson: It is set out in the rural development agreement with the
provinces, which is entered into under this act. The cost sharing varies between
20 per cent, being the federal contribution—that is, the federal Government
contributes from 20 per cent of the total cost of a project up to 50 per cent.

Senator CROLL: From 20 per cent to 50 per cent?

Mr. DavipsoN: In the case of certain projects the federal Government pays
20 per cent of the cost of the project. There are other projects in respect to
which the federal Government pays 374 per cent of the cost, and there are
others in respect of which the federal Government pays 50 per cent. The large
majority, though, are 50 per cent. They are on a 50-50 basis.

Senator CroLL: Is 50 per cent of the cost in Ontario as fair as 50 per cent of
the cost in Newfoundland?

Mr. Davipson: Well, sir—
Senator WALKER: Take that question under advisement.

Mr. Davipson: That raises the question of the fiscal capacity of the province
to participate.

Senator CroLL: Exactly. When you say that 20 per cent is available
basically to everybody, that, I think, is a start, but when you get to 50 per cent
you are into the question of fiscal capacity. Are you saying, in effect, that
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because of the fiscal capacity of a province a project that may receive 50 per
cent in Newfoundland may receive only 374 per cent in Ontario? Is that
conceivable?

Mr. Davipson: No. For a similar type of project throughout the country the
cost shares are the same.

Senator CRoLL: That is a point I did not want you to make, but you made
it. Of course, it may be a matter of policy that is quite out of your hands. I do
not want you to comment if you do not feel you should, but the point I make is
that a contribution to a vital project in a rural area of a province that has not
fiscal capacity may not be fair to that province, although it might well be in
respect of a province that may have a similar need but which has fiscal capacity.

The CHAIRMAN: What you are saying, senator, is that you may have a
worthwhile project which carries a 50 per cent entitlement in a province and
yet the province cannot afford it, and, therefore, it does not get it.

Senator CroLr: That is the other side of the coin. That too comes along.
Thank you for your help. The point is made there that they cannot afford to

participate because they cannot contribute the 50 per cent originally. What do
you do then?

Mr. DAvIDSON: Senator, there is only one exception to this, and that is
under the act the federal Government can do research on its own. We have
tended to bear the larger proportion of the cost of research in some of the
provinces where we believe fiscal capacity is not as great as it is in other
provinces. That is, we have more federal research in certain provinces. We are
hopeful, I must say, that during the term of the present agreement, regardless
of the question of fiscal capacity, that the Atlantic provinces, for example, are
going to use all of their allotment. They did not do so under the first agreement,
and we were led to believe that fiscal capacity was one of the problems in
connection with it. But, the Atlantic provinces are making a very good start in
the new agreement. They are certainly abreast of the rest of the provinces in
regard to the proportion of the allotment they are using. So, we have every
reason to believe they are going to use the allotment during the term of the
present agreement, which is from 1965 to 1970.

Senator RATTENBURY: You are referring to the provincial allotments there,
are you not?

Mr. DAvVIDSON: The total sum available during the term of these agreements
—federal moneys for joint programs. The total is $125 million, and it is allotted
to the provinces on the basis of a formula which depends upon the number of
low-income people, the total rural population, and so on. In this way, the basic
allotment is biased towards the provinces that have more low-income people.
However, I realize that that does not answer the question. It is the fiscal
capacity of the province to participate. I am simply making the point that it
appears that these provinces are going to participate fully during the term of
these agreements. I have every reason for believing they will.

Senator RATTENBURY: If a province has not the fiscal capacity then the
program does not go ahead?

Mr. Davipson: If they do not have it, yes.

Senator BURCHILL: Whose responsibility is it to initiate projects? Is it the
federal or the provincial responsibility?

Mr. Davipson: The province initiates the projects. It is the responsibility of
the province to initiate projects. However, there are a good many projects that
are discussed between officials right from the time they are first proposed. In
other words, we stimulate the provinces to initiate certain kinds of projects, or
We promote certain kinds of projects, and we do that by telling them what
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other provinces have done. Sometimes we go so far as to lay out certain
programs for them, but it is their responsibility to initiate them.

Senator BURcHILL: What has been your experience with the Province of
New Brunswick? Have they taken up their allotment?

Mr. DAvipsoN: They did not take it up during the term of the first
agreement which was from 1962 to 1965, a period of about two and three-quar-
ter years. I could perhaps give you the figures.

R. R. MciIntyre, Chief, Soil and Water Conservation Division, Department of
Foresiry: They spent less than 50 per cent of their allotment during the term of
the first agreement.

Senator CroLL: How big would their allotment be in dollars?

Mr. Davipson: I can tell you what it is for the second agreement.
Senator CROLL: Would you also give us the formula for the $125 million?
The CHAIRMAN: Do you mean as to how it is allocated?

Senator CROLL: Yes. )

Mr. DavipsoN: Well, the formula is a formula based on the number of
low-income farms, and this is based on—Ilet me read it from the agreement.

The CHATRMAN: From what agreement are you reading?

Mr. DavipsoN: I am reading from the 1965-70 Federal-Provincial Rural
Development Agreement. This is the formula by which the $125 million is
divided between the provinces. There is an initial amount to each province of
$375,000, which provides a base amount to the small provinces. Then, the
agreement provides:

(b) the balance of the allotment shall be calculated according to a
formula based on the following factors as recorded in the 1961
Census of Canada, each given equal weight:

(i) the rural population of the province expressed as a percentage
of the rural population of the ten provinces combined; and
(ii) the number of rural non-farm families in the province with a
family income less than $3,000 per year expressed as a percent-
age of the number of such families in the ten provinces com-
bined; and
(iii) the number of farms (excluding residential and institutional
farms) with a total capital value of less than $25,000 and annual
sales of farm products of less than $3,750 expressed as a
percentage of the number of such farms in the ten provinces
combined.

Presumably it is based on the world population of the number of low-
income farmers.

Senator McGrAND: With regard to New Brunswick, what projects have you
under way or do you plan to have under way under this new agreement?

Mr. DavipsoN: Would you like a list of all the projects, senator, or a
discussion of the major ones?

Senator McGRAND: Just in New Brunswick.

Mr. Davipson: I ean list very briefly for you the projects under the present
agreement, and if you would like further mformatlon I could then go back over
this in the first agreement.

There is a program of installation of tile drainage systems on what are
called “viable farms”; that is, these are not based on the marginal farms. Here
is a list of the projects:

Installation of tile drainage systems on viable farms.
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Assistance to farmers to protect land from erosion—installation of
drainage systems, diversion terraces, grassed waterways, construction of
farm ponds for agricultural purposes.

Provision of main outlet drainage systems in tidal marshlands and
flood plains.

Farm advisory service and assistance for proper woodlot manage-
ment.

Construction of farm ponds, supply lines and reservoirs for sup-
plemental irrigation purposes; community pumping stations included.

Study of growth potential in 167 communities with more than 500
inhabitants.

Construction of drainage channels for the protection of 4,000 acres of
agricultural tidal marshland.

Financial assistance to two regional development groups (French
and English) promoting adult education.

Task Force for a comprehensive area development program—north-
ern New Brunswick.

We have together established a joint class force funded by federal funds to
draw up a development plan for New Brunswick, which if approved will qualify
for funds under the proposed new act for the fund of rural development. The
Canada land inventory program applies everywhere in New Brunswick.

Those are the main projects approved under the new agreement.

Senator McGRrAND: I understand that the wood lot, which is a very
important thing in rural development, comes under the Department of
Agriculture rather than under your department; is that right?

Mr. DavipsoN: The provincial extension program for farm wood lots, yes,
and it is shared by us.

Senator McGRAND: Not by the federal Department of Agriculture?

Mr. DavipsoN: That is right.

Senator McGRAND: What is your program for wood lot development?

Mr. Davipson: They have a group of extension foresters who go and lay out
management plans, advise farmers how to manage their wood lots, and also give
some assistance on wood lot improvement and trails to wood lots. I think that is
the largest program.

Senator McGrRAND: Now I want to know what ARDA has done.

Mr. DavipsoN: ARDA is to provide additional moneys whereby the program
was expanded. I think it was doubled in size. They put on perhaps three or four
more extension foresters; but it is the original plan simply extended.

Senator HUGESSEN: You have been talking about the agreement, Mr.
Davidson. Have you an agreement with each province?

Mr. DavipsoN: No, sir. We have one general agreement.

Senator HUGESSEN: One general agreement.

Mr. DavipsON: An agreement which has been signed by all provinces.

Senator HUGESSEN: With the exception of the terms of reference, you will
have to have a new agreement?

Mr. Davipson: No, we can use the same agreement, but will simply apply
the same agreement to some areas to which heretofore we could not apply it.
There is one general agreement which sets down the general kinds of programs
which may be participated in, the cost shares and various administrative
matters. The actual agreement refers to what a province proposes as a project
on an official form, and that form is signed by the actual ministers. That is the
actual agreement. The rural development agreement is set out in a booklet. It is
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an agreement in the sense that it is an agreement in principle and provides
rather the regulations or framework for the program. The actual project
depends on a form which is signed. So there are two levels of agreement.

The CHATRMAN: Senator Flynn?

Senator FLynN: I want to ask about the formula which is used for the
allotment of the money applying to the ten provinces.

Mr. DAavIDSON: Yes. As a result of this formula the allotment of the $125
million, in round figures, is as follows: Newfoundland, $6,893,000; Prince
Edward Island, $3,578,000; Nova Scotia, $8,953,000; New Brunswick, $8,364,000;
Quebec, $28,328,000; Ontario, $25,291,000; Manitoba, $9,143,000; Saskatchewan,
$14,334,000; Alberta, $11,461,000; and British Columbia, $8,650,000.

Senator FLYNN: Over what period of time?

Mr. DavipsoN: That is the federal contribution over the period 1965 to 1970.
It is expected that this would be matched by an equal or greater sum by
provincial contribution, because in all cases we do not share 50 per cent of the
cost.

Senator FLYNN: Is there a municipal contribution?

Mr. DAviDsON: In many cases there is a rural municipal government
contribution, although it is not required under our agreements. In some cases
the federal Government will share in 75 per cent of the total cost of a project.
It is our intent that the other 25 per cent would be provided by the municipal-
ity or some other local body, but we do not require it. The province may
already pay that 25 per cent.

Senator FLYNN: What class of projects qualify for 25 per cent, or for other
percentages?

Mr. Davipson: All research projects qualify for 50 per cent federal
assistance. All projects of land use adjustment and farm consolidation qualify
for 50 per cent. All projects of re-establishment of people qualify for 50 per
cent. All projects to place rural development staff in the field and to train such
staff qualify for 50 per cent. All research development projects in rural
development areas, that is, low income areas, including such things as com-
munity pastures, establishment of forests, and requisitional areas, qualify for 50
per cent.

Public information services are 50 per cent. Soil and water conservation
with comprehensive watershed development plans, 50 per cent. On individual
drainage projects or irrigation renovation projects, for example, which are not
part of a comprehensive river development scheme, the federal Government
contributes 37 1/10 per cent of the cost.

On land development projects on farms, the federal Government pays 20
per cent. But in most cases the farmer pays a large proportion of the cost. This
is land development on the individual farms. So, as you will note, in the
majority of projects the federal Government pays 50 per cent.

Senator KINLEY: In paragraph 5 you can make joint agreements with the
government of the province or any agency thereof. What would be an agency of
a province?

The CHAIRMAN: Maybe something in the nature of a crown company in the
province.

Senator KINLEY: I do not know. However, in clause 7 it states:

The minister may, in order to carry out the purposes and provisions
of this Act, establish such advisory committees as he deems necessary
and appoint the members thereof.

Whom do they advise, the provincial people or you?

Mr. DAvipsoN: They advise us.
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Senator KINLEY: But you pay the money to the provincial government.
What control have you over that money?

Mr. DAvIDSON: This clause allows the federal minister to establish advisory
committees, not jointly with the provinces but on his own.

Senator KINLEY: On his own?
Mr. Davipson: That is right.

Senator KINLEY: When do they function, before he comes to the agreement
or after?

Mr. DavipsoN: There has been a Canadian Council of Rural Development
established under the powers contained in the former act. It has been estab-
lished for about six months now, and it is advisory under the federal minister.

Senator KINLEY: This federal money goes to a province for the purpose of
carrying out a joint agreement with the provincial government, and yet you are
appointing an advisory committee to tell you what to do. I do not know what its
function is.

Mr. DavipsoN: I see your point, sir. There are a number of things that do lie
with the federal Government. One is that we are permitted under the act to do
research directly on questions of national interest, so it is one of the respon-
sibilities of the Advisory Council to advise us on what areas of rural problems
require research.

Secondly, although it is true that the program can only be implemented
through joint agreements with provinces, it is the federal Government that
initially does make the proposals as to what the general policy should be. It is
true these are hammered out in negotiations with the provinces, but there is a
federal position. For example, when this agreement was negotiated we took a
position as to what the main rural problem was. We took positions as to what
were program approaches which were liable to be most successful. As a result
of negotiations with the provinces there were some small changes, but the main
structure of the agreement, which set forth what the problem was and what the
approaches to it were, remains.

It seems to me exceedingly important that the federal Government has
very strong attitudes of its own how best to meet the rural problem. We just do
not depend on the provinces proposing anything and us sharing the cost. We
take very strong positions as to our best approaches to it, and we need the best
advice from all quarters in order to do this.

Senator KINLEY: You cannot deal with individuals or persons within the
province?

Mr. Davipson: No.

Senator KINLEY: I can see the reasons for this advisory committee dealing
with certain questions, but suppose your advisory committee advises against
what a provincial government wants to do?

The CHAIRMAN: It is not done then, unless the province wants to pay for it.

Senator KINLEY: I know, but the dominion Government is sending so much
money to the province and gives over control of that money to the provincial
government, and the provincial government takes the credit for all the work
that is done. I find that nobody thinks the federal Government does anything,
and they think the provincial governments do it. It seems to me that in
spending other people’s money you provide money that other people spend, and
that is a little dangerous. I learned that when I was in municipal politics, when
we had joint benefits with the government. Everybody wanted to pay as little
as they could in and get as much as they could.

The CHAIRMAN: That is human nature.
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Senator KINLEY: When you do not tax for money you want to spend it, and
it seems to me we are drifting into an economy whereby we are supplying
money that goes into the provinces which you are not responsible for spending.
This advisory committee is proposed for the purpose of some control, but I do
not see what control they would have.

The CHAIRMAN: If this council says the proposed project is not a feasible
one, then it does not go ahead with federal money.

Senator KINLEY: After you make an agreement with a province?
The CHAIRMAN: No, you make an agreement in the case of each project.

Mr. DAVIDSON: I can assure you that the federal Government takes quite
strong attitudes about what is the best approach and what is not. The only way
these attitudes can be maintained is through good information or good advice,
or by thinking through what our position is. If our position is sound we find
that in many cases we can convince the provmces this is what they should do
and not something else.

Senator KINLEY: Agrlculture is a joint problem. Some things are federal
and some provincial, but agriculture is not in that category. Every county has
an agricultural agent of the provincial government who manages the project in
the counties. It looks to me as though you are going to have differences of
opinion.

Mr. DAvIDSON: Yes, there are such.

Senator CroLL: Did you say to Senator Kinley that we have a finger in the
administration?

Mr. Davipson: No, sir. We do not administer directly projects on the
ground, but what we do have is a strong voice in the kind of projects that are
undertaken.

Senator KINLEY: Yes. As to the allocation of $125 million, I was looking at
the four richest provinces—Ontario, Quebec, Alberta and British Columbia.
Would they have taken more money than the amounts allocated if you had
made it available to them?

Mr. DAviDSON: I don’t know whether they wc;uld have or not.

Senator CroLL: Take Alberta and Manitoba. I am not an expert on their
farming capacity and background, but I had always thought Alberta was by far
the richer farmwise than Manitoba, and yet the figure is $2 million more in the
case of Alberta. Is there something there that I should know?

Mr. Davipson: I think it is true that average income conditions, at least
from a subjective look at them, are much better in Alberta than in certain
areas of Manitoba. Nevertheless, the allotment is pursuant to a formula which is
based on statistics from the 1961 census, and these are the best comparable
statistics we have across the country. It does show there are still large numbers
of low-income farmers in Saskatchewan and Alberta.

Senator CROLL: I see what you are getting at, but from 1961 to 1965 Alberta
and other provinces, including British Columbia, have made far greater strides
than some in that respect, and it would appear that no account has been taken
of that. I think your statistics are lagging, because compared to the 1961 census
statistics there are far better statistics available now on almost everything else
in connection with the farm population. We know because we get them from
time to time and we have had them before our committees. It seems to me
your 1961 statistics are pretty well outdated.

. The CHAIRMAN: You mean you should have a plus or minus differential to
apply to these figures?

Senator CroLL: There is a great plus or minus that makes a difference in
four years in some of these provinces.
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Mz, Davipson: I think any allotment based on statistics at'any given time is
certainly subject to having some inequalities in it after a period of years.

Senator CrorL: Why the 1961 statistics, when the 1964 statistics are the
most up-to-date? That is the point I am making.

Senator MoLsonN: I would like to ask to what extent the Province of Quebec
has participated in the plan as it exists to date, the present plan?

Mr. DavipsoN: The Province of Quebec has participated fully. In fact, they
were one of the three provinces that did utilize all their allotment during the
term of the first agreement. It appears they will utilize all their allotment
during the term of the second agreement.

Senator MoLsoN: You can foresee that, can you?

Mr. Davipson: I do so only on the basis of what they have done so far.
Senator WALKER: More than Ontario, is it not?

Mr. DavipsoN: That is true. Ontario did not use all of its allotment.

Senator KINLEY: The provincial government can make an agreement with
an individual in Nova Scotia; can it deal with an individual farmer’s problems?

Mr. DavipsoN: Yes, sir, the provincial government can have arrangements
whereby they give assistance to individual farmers. For example, they might
give assistance to an individual farmer in building farm ponds.

Senator KINLEY: To do what?

Mr. DavipsoN: To build farm ponds. We, in turn, assist the provincial
government in their program, but they assist the individual.

Senator KINLEY: Does that advisory committee advise you about the
provincial government’s dealing with an individual case in a province?

Mr. DAvipsoN: I do not expect it will. The advisory committee has not been
active very long, but it has very wide terms of reference as to what it advises
us on. I would expect it to advise us on the major general programs and the
emphasis on those programs.

Senator KINLEY: These advisory committees of which there is one in each
province—

Mr. DavipsoN: No, I misunderstood you. The advisory committee I was
speaking of is the Canadian Council on Rural Development, which is the
advisory body that the minister has established under the authority of that
section of the former act.

Senator KINLEY: This says “committees”.

Mr. Davipson: It says that the minister may establish such committees. He
has up to now established only one.

Senator CROLL: And which is national in scope?
Mr. DAvIDSON: Yes, sir.

Senator HUGESSEN: Mr. Davidson, what checkup do you have on these
expenditures? For instance, suppose you agree on a project that is costing, say,
$100,000. Do you agree to pay $50,000 of that, with the province paying $25,000
and the municipality $25,000?2 What checkup do you have to ascertain that the
other parties have paid their share?

Mr. DavIDSON: The first check is simply an auditing check. The provincial
officer in charge of the provincial accounts must certify that this money was
spent on the particular project. This is left with the financial control. I assume
that our auditors accept the statement of the provincial auditor that the money
Was spent on that particular project, otherwise we do not share in it, or the
Invoice does not go forward.
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The only other check we have is under a regional administration, the
officers of which will—they have been doing very little on it so far, because the
regional administrations have just recently been established—go out with the
provincial officers and look at the projects in the field and ascertain whether
they are doing what was intended when they were approved.

Senator HUGESSEN: You have had no difficulty? You are satisfied that the
other parties have paid their share?

Mr. Davipson: I think so. The provincial administrations, to our knowledge,
are very competent, and we have every reason to believe when we receive the
certification, that the money is spent on those projects. They have their own
very close financial control.

Senator GERSHAW: In depressed areas, say, in Alberta where they have
been getting the Prairie Farm Assistance every year, they have local commit-
tees which recommend certain work. To whom do those local committees
report? Who decides on the recommendations?

Mr. DavipsoN: I am not certain about the P.F.R.A. payments. There are
many ARDA committees across the country, and these report to the provincial
governments and not to us. There are times when we get minutes of their
meetings, but officially they report to some agency of the provincial govern-
ments.

Senator GERSHAW: And who decides on whether their suggestions be gone
ahead with or not?

Mr. DavipsoN: The provincial government decides.
The CHAIRMAN: Are there any other questions?

Senator IsNOR: Yes, Mr. Chairman. I was most impressed with what
Senator Croll had to say, both yesterday in the chamber and here today, in
regard to the comparison between the richer and poorer provinces, and the
manner in which they make use of these funds. I am wondering about the
formula that is used, and its basis of the 1961 census. The figure quoted by Mr.
Davidson today is $125 million which is shared, roughly speaking, in such a way
that 60 per cent goes to four provinces with the remainder being divided
between the other six provinces. I wonder if he could give us the formula in
different language, and the comparative needs of the various provinces, and an
explanation of how these figures are arrived at. I have particularly in mind the
Province of Nova Scotia which received $8,953,000—I think that was the figure
quoted—out of the $125 million. Nova Scotia is one of the poorer provinces. I am
wondering if this is a fair distribution of the total amount.

Mr. Davipson: Well, the first factor in the formula is based on the rural
population of the province.

Senator IsNOR: The rural population?

Mr. DavipsoN: Yes, and, of course, the rural population of Quebec and
Ontario is relatively much higher than the rural populations of these other
provinces. That fact biases the allotment towards those provinces. The other
two factors, which are the number of rural non-farm families with a family
income of less than $3,000, and the number of small farms, tend to bias the
allotment towards the provinces that have lower rural incomes. During the
discussions of the formula with the ministers and with our inter-departmental
committee the same kind of view was raised, namely, that it appeared, for
example, that the Prairie provinces where you would believe the rural income
is fairly good seemed to get a considerable proportion of the allotment. Ontario
also seemed to get a considerable proportion of the allotment. The fact is that
by the census figures there are relatively large numbers of rural low-income
people in those provinces. So, it is just the way the figures fall.
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Senator McGRAND: Could you give us a breakdown of the areas into which
this money is going? Could you tell me the counties in Quebec where this
money is spent? I would then have a better idea of the allotments. Was it spent,
for instance, east of Quebec City or west of Quebec City? Was it spent in the
sixteen eastern counties of Quebec, or was some of it spent in the area between
Quebec and Montreal?

Mr. DavipsoN: A good proportion of the money was spent in the St.
Lawrence lowlands, between Quebec and Montreal.

Senator McGRAND: Then the sixteen eastern counties of Quebec, including
the Gaspé, did not get very much of this money?

Mr. Davipson: I think that is true. But let me explain why this would be.
The lower St. Lawrence and the Gaspé was established as a rural development
area under the first agreement, and somewhat over $4 million was spent there
on research and involvement of the local people in a program for drawing up a
development plan for that area. The Quebec Government did not put major
inputs into this area until the first development plan was drawn up—this is to be
completed this summer—but in the meantime it went ahead with a considerable
program in the Abitibi-Lac St. Jean area, and also in the St. Lawrence Valley.
The main program, however, on which money was spent in the St. Lawrence
Valley concerned drainage channel improvements and drainage systems. They
were permitted under the first agreement to spend 50 per cent of their money
on this kind of project, and they did so.

The reason it is confined to those areas is that it was intended that the
drainage program would be confined to the better agricultural areas so that
capital would not be invested in draining land which should not remain in
agriculture. So, a lot of the money went into that area between Quebec and
Montreal. ,

Although the other kind of project—the blueberry projects, the community
pastures, the attempts to establish livestock herds, and various study and
research projects—were concentrated throughout the rest of the province, the
major input of manpower was in the lower St. Lawrence. It has not borne fruit
in the shape of a program yet, but presumably it will after this year, because
there is no question but that the lower St. Lawrence and the Abitibi areas are
the poorer rural areas of Quebec.

Senator McGRAND: In what counties of New Brunswick are your projects?

Mr. McINTYRE: From the list of projects that Mr. Davidson read out I think
it can be seen that New Brunswick’s major input is in regard to improvements
of agricultural land, and control of water drainage and pond construction. These
projects for the most part have been in the better agricultural areas of New
Brunswick, such as Sussex, Westmorland County and, to some extent the
northeast part.

The CHAIRMAN: Any other questions?

Senator FLYNN: I should like to point out, Mr. Chairman, concerning the
problems raised about this formula here, that even if some form of equalization
on the basis of income taxes and corporation taxes is achieved, that may be
useful, but it does not always benefit the depressed areas, and it may also not be
a good thing to spend all this money in the depressed areas just to give
temporary relief. In fact, it may be just a case of water going down the drain.
All the problems which have been raised this morning cannot be solved by
simply a process of equalization.

Senator ISNOR: Mr. Davidson, does this research program originate in the
provinces or in your department?

Mr. DavipsON: It originates in two ways. The research is cost-shared under
the agreements, and that all originates with the provinces. Sometimes we work
23849—2
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with them on devising projects. However, research originates with them. We
also carry on the federal research. The biggest federal research is the Canada
Land Inventory.

We also have in certain provinces undertaken the federal cost of research
in certain problem areas to determine what were the problems, what were the
adjustment needs and potentials for development. These include northeastern
New Brunswick, northern Nova Scotia, the inter-lake area in Manitoba and one
area in Saskatchewan. We have also carried on some social economic research
on the conditions of rural people. One instance is the Eastern Canada Farm
Survey; another is the survey on rural poverty conditions. These are federal
research projects initiated by us and come from two directions, from the federal
Government directly and from the provinces.

Senator KINLEY: Is anything being done with regard to fishermen’s hold-
ings; do you deal with that situation? What you said about the Gaspé coast
leads me to believe that you do.

Mr. DavipsoN: When I say that we are dealing with it, we expect the
programs are going to be devised in the Gaspé to deal with it, and certainly a
program will be devised in Newfoundland to deal with it.

We have one project in the Bonavista area in Newfoundland which has
attempted to improve the efficiency of the catch of inshore fishermen. There will
be some projects in fisheries improvement in the inter-lake area in Manitoba;
they are minor, not basic ones.

Senator KINLEY: Most of the recommendations would come from the
provincial authorities, I suppose?

Mr. DavipsoN: That is true. They come mostly from the provincial authori-
ties. There is a federal fisheries department, so there will be some participation
by the federal Government.

The CHAIRMAN: Shall I report the bill without amendment?

Hon. SENATORS: Carried.
The committee adjourned.
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ORDER OF REFERENCE

Extract from the Minutes of the Proceedings of the Senate, Wednesday,
March 9, 1966.

“Pursuant to the Order of the Day, the Senate resumed the debate on the
motion of the Honourable Senator Hayden, seconded by the Honourable Senator
Power, P.C., for the second reading of the Bill S-17, intituled: “An Act to
amend the Bankruptcy Act”.

After debate, and—
The question being put on the motion, it was—
Resolved in the affirmative.

The Bill was then read the second time.

The Honourable Senator Hayden moved, seconded by the Honourable
Senator Hugessen, that the Bill be referred to the Standing Committee on
Banking and Commerce.

The question being put on the motion, it was—
Resolved in the affirmative.”
J. F. MacNEILL.
Clerk of the Senate.
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MINUTES OF PROCEEDINGS ..
TuEsPAY, May 10, 1966.

Pursuant to adjournment and notice the Standing Comrmttee on Banking
and Commerce met this day at 2.00 p.m.

Present: The Honourable Senators Hayden (Chair‘rﬁan), Beaubien (Pro-
vencher), Croll, Davies, Farris, Gouin, Isnor, Kinley, Macdonald (Brantford),
McKeen, Paterson Pouliot and Taylor. (13)

In attendance: E. Russell Hopkins, Law Clerk and Parhamentary Counsel
Bill S-17, An Act to amend the Bankruptcy Act, was further consldered.
The following witness was heard:

DEPARTMENT OF JUSTICE:
Roger Tassé, Superintendent of Insurance.

Amendments to clause 3 were suggested and considered.

At 3.00 p.m. the Committee adjourned until Wednesday, May 11, at 9.30
am.

WEDNESDAY, May 11, 1966.

Pursuant to adjournment and notice the Standing Committee on Banking
and Commerce met this day at 9.30 a.m.

Present: The Honourable Senators Hayden (Chairman), Aird, Aseltine,
Beaubien (Bedford), Blois, Burchill, Connolly (Ottawa West), Cook, Croll,
Davies, Farris, Fergusson, Flynn, Gershaw, Gouin, Haig, Irvine, Isnor, Kinley,
Leonard, Molson, Pouliot, Smith (Queens-Shelburne), Taylor, Vaillancourt,
Walker and Willis. (27).

In attendance: E. Russell Hopkins, Law Clerk and Parhamentary Counsel.
Bill S-17, An Act to amend the Bankruptcy Act, was further considered.
The following witnesses were heard:

DEPARMENT OF JUSTICE:
The Honourable Lucien Cardin, Minister.
Roger Tassé, Superintendent of Bankruptcy.
E. A. Driedger, Deputy Minister.

The following amendments to clause 3, as drafted by Mr. Hopkins, were
Studied by the Committee:

Proposed amendment to clause 3

Page 5: Immediately after line 37 add as new subsections (8), (9) and (10),
the following:

(8) Access to any document referred to in subsection (7) shall be
made available at a place convenient to the Superintendent and the
person from whom it was seized or by whom it was produced, and such
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person shall be entitled, on request, within ten days after such request, to
receive without charge from the Superintendent a copy of any such
document certified by him or by a person thereunto authorized by him to
be a copy made pursuant to this section.

(9) Notwithstanding anything contained in this section, before any
book, record, paper or other document relating to a matter or file which
has been dealt with at any time within the two years immediately
preceding the seizure, examination or production, and which has been
seized, examined or produced, may be removed from the premises on

. which it is so seized, examined or produced, the person from whom the
original document was seized or by whom it was produced shall either

(a) be provided, by the person by whom it was seized or examined, with
a copy of such document certified by a person thereunto authorized
by the Superintendent to be a copy made pursuant to this section, or
(b) be given an opportunity by such person, for a period of forty-eight
hours following the seizure, examination or production, to make or
cause to be made a copy thereof, whether on or off the premises, at
the expense of the Superintendent, and to have such copy certified
by a person thereunto authorized by the Superintendent to be a copy
made pursuant to this section.

(10) Notwithstanding anything in this section, the provisions of
section 126A of the Income Tax Act apply mutatis mutandis in relation to
any requirement pursuant to this section to give any information or
produce any book, record, paper or other document, as though that
requirement were a requirement under section 126 of that Act, and for
that purpose, any references in section 126A of that Act to the Minister
of National Revenue and the Deputy Minister of National Revenue for
Taxation shall be read as references to the Minister and the Superin-
tendent, respectively.”

After consideration and discussion, Mr. Cardin requested that he be given
time to further study the proposed amendments and also suggested that some
members of the Committee meet with him to discuss same with a view to
drafting a compromise on the subject matter.

At 10.40 a.m. the Committee proceeded to the next order of business.

Attest.
Frank A. Jackson,
Clerk of the Committee.



THE SENATE
THE STANDING COMMITTEE ON BANKING AND COMMERCE
EVIDENCE

OrrAwA, Tuesday, May 10, 1966.

The Standing Committee on Banking and Commerce to which was referred
Bill S-17, to amend the Bankruptcy Act, met this day at 2.00 p.m.

Hon. SALTER A. HAYDEN in the Chair.
The CHAIRMAN: I call the meeting to order.

In connection with Bill S-17 we have left for consideration section 3, and
the points that were raised in connection with section 3 have to do with the
seizure of documents and the basis under which such seizure may be made, and
what must be done in relation to the documents when seized; and also the
question of solicitor and client privilege in relation to some documents that are
seized.

At the last meeting there was considerable discussion, as a result of which
certain instructions were given to our Law Clerk to draft amendments to cover
both these points in a manner that was then indicated by the Committee.

In relation to the seizure of documents, which is provided for in section 3 of
the bill creating a new section 3A—

Senator FARRIs: Could we have a copy of the bill?

The CHAIRMAN: What I am about to explain are things that are not
contained in the bill. In the bill there is the procedure provided under which
the Superintendent of Bankruptcy, on the approval of the court obtained by ex
parte order, may enter on any premises and seize documents which may afford
some evidence as to an offence under the Bankruptey Act, and the authority to
take away those documents. Then, in a later subsection of this new section 3A
there is provision for the production of copies to the person from whom they
have been taken.

The instructions to our Law Clerk on the question of the seizure of
documents was this, that the committee felt the basic principle should be that
when documents are seized the first examination as to what are relevant and
what are not, in the opinion of the seizing officers, should be done right on the
premises where seizure takes place.

Senator FARRIS: At the time of seizure.

The CHAIRMAN: Yes, at the time of seizure. And if for any reason the seizing
examination, the view of the committee was that a copy should either he
provided by the seizing officer or the opportunity should be given to the person
who possesses those documents to make a copy before the originals are
removed. The Combines Investigation Act goes part of the way on that point. It
goes so far as to provide for the sorting out of the documents on the premises. It
also permits the seizing officers to remove the originals if they feel they want to
make further examination of them; and then, under that act it requires them to
return the originals within 40 days. But the feeling of the committee, and here
my feeling very strongly was that the possessor of the documents should not be
;ieprived of possession of them without having in place of them a copy at any

ime.
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I indicated some experiences that I have had under the Income Tax Act.
For instance, I referred to a seizure under the Income Tax Act when they went
into one of the largest accounting firms in Toronto about the middle of this
April and seized every book, paper and file, took them all out of their offices,
with about 2,000 or 2,500 clients for whom they were obliged to make income
tax returns at the end of the month. Under the authority of the act they had the
right, in the circumstances, to do that. The only thing they could do would be to
try and conciliate to get some current files released.

Then, in connection with a solicitor, several years ago they went into his
office and took every file, every piece of carbon paper, every eraser and
everything else, and put them in cartons and took them away.

Senator FARRIS: We passed legislation authorizing that?
The CHAIRMAN: Yes, and you were a party to it, senator.
Senator FARRIS: I must have been asleep.

The CHAIRMAN: What I am trying to do now is to dig in at this stage and
see with respect to any more bills that come before us that provisions
safeguarding the rights of the person in those circumstances are going to be
spelled out in better fashion. We have drafted something. I cannot say at this
moment it carries the approval of the Superintendent of Bankruptcy and the
department that he represents, but we have drafted an amendment to cover
this.

Last time Senator Vien raised a question on the right of access to
documents after they have been removed from the premises. For instance, a
seizure might be made in Vancouver and the nearest bankruptcy office might be
in Toronto. So we have drafted an amendment in connection with the access to
these documents. The scheme of the amendment requires that documents which
refer to a matter or a file which has been dealt with at any time within two
years prior to the date of seizure, those original documents must not be taken
from the offices where the seizure is made until copies are provided. But then
there would be back of that the accumulation of files, and in relation to that we
felt the purpose of preserving rights would be served if the person from whom
they were seized had the right of access at a reasonable time and place
satisfactory to both the Superintendent and the person; and also, on request, he
would be entitled to receive copies of these documents from the Superintendent.

So, this is what the amendment provides. May I read this to you, and I will
read it slowly. It proposes on page 5, after line 37, which means at the end of
subsection 7, we would add two new subsections, 8 and 9. Subsection 8 would
say this:

Access to any document. referred to in subsection (7) shall be made
available at a place convenient to the Superintendent and.the person
from whom it was seized or by whom it was produced, and such person
shall be entitled, on request, to receive without charge from the Super-
intendent a copy of any document certified by him or by a person
thereunto authorized by him to be a copy made pursuant to this section.

That deals with the one phase of access in relation to the documents generally.

Subsection 9 reads:

Notwithstanding anything contained in this section, before any hook,
record, paper or other document relating to a matter or file which has
been dealt with at any time within the two years immediately preceding
the seizure, examination or production, and which has been seized,
examined or produced, may be removed from the premises on which it is
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so seized, examined or produced, the person from whom the original
document shall either

(a)—

There is something wrong there, is there not?

The Law CLERK: Yes, there is something wrong there.

—the person from whom the original document was seized or pro-
duced shall either:

and so on.

The CHAIRMAN: A person from whom the original document was seized or
who produced shall either
(a) be provided, by the person by whom it was seized or examined, with
a copy of such document certified by a person thereunto authorized
by the Superintendent to be a copy made pursuant to this section, or

(b) given an opportunity by such person, for a period of forty-eight
hours following the seizure, examination or production, to make or
cause to be made a copy thereof, and to have such copy certified by a
person thereunto authorized by the Superintendent to be a copy
made pursuant to this section.

The only thing that is missing from that wording in subparagraph (b), and
which I think should be there, is the phrase “without charge”. In other words,
he should be furnished with a copy without charge, the same as we have in
subsection (8).

Senator KINLEY: Who will pay?
Senator CroLL: The Government—the people who seize.

The CHAIRMAN: The seizing officer of the office of the Superintendent of
Bankruptey.

Senator KiNLEY: It all comes out of the bankruptcy anyway, does it not?

The CHAIRMAN: No, it does not. You see, the way the bankruptcy office is
supported—I think so far it has produced enough revenue to support itself, but
whether it will in the future I do not know—there is a levy on every estate
which must be paid to the office of the Superintendent of Bankruptey so as to
provide a fund for the carrying on of the operations of that office.

Senator FARRIS: I have in my own office a machine that will copy those
documents.

The CHAIRMAN: Yes, but presumably these are documents that will not lend
themselves to the facilities you have in your office. I have found that in respect
of income tax seizures they would send an official with the documents to some
commercial place in town and copies would be made, and they then come back
with the originals. That is provided for in the Income Tax Act under which the
rights of the individual are much less than what I am proposing here.

Senator Davies: By documents do you mean the books of the company?
Senator CroLL: They can have whatever they want.

Senator Davies: It would be quite a job to make copies of a ledger or the
day book of a big company.

The CHAIRMAN: Have you seen these machines work? I could take the Bank
Act in, or any of those statutes, and have it reproduced in 15 or 20 minutes.

Senator KINLEY: In less time than that.



202 STANDING COMMITTEE

The CHAIRMAN: Yes, in less time than that.

Senator DAVIES: Do you mean by photography?

The CHAIRMAN: Well, by Xerography, which is a modern process.
Senator FARRIS: And the seizing officer can do that?

The CHAIRMAN: If he will not make a copy at the time then the person from
whose possession the documents are being taken is entitled to have a copy made
before they are removed from the premises. He is also entitled to have a copy
made without charge to him.

Senator Pourior: Mr. Chairman, were those amendments suggested by the
association that appeared before the committee, or did they come from the
Department of the Secretary of State?

The CHAIRMAN: Well, the amendments that I have read are amendments
which this committee—

Senator PouL1orT: I am referring to subsections 8 and 9.

The CHAIRMAN: Subsections 8 and 9 form the opinion of this committee
expressed at the last meeting, and the very forceful viewpoint expressed by the
chairman that these provisions are necessary to protect certain rights.

Senator PouvrIoT: That is, after having heard the evidence given before the
committee?

The CHAIRMAN: Yes, that is right. I do not know whether Mr. Tassé wants
to comment on this—

Senator CroLL: Before he starts commenting I might say that I am not
satisfied with the last portion, because you have not provided what you should
provide. No one quarrels with the right to take documents. That is neither here
nor there.

The CHAIRMAN: That is right.

Senator CrorL: I have two quarrels. First there is the solicitor-client
relationship.

The CHAIRMAN: That is a separate thing.

Senator CroLL: That will be separate, then. But, to walk out with docu-
ments without leaving copies of the exact nature in an office is highly improper.
There are two things that have to be done. In the earlier part of it you said that
the Superintendent will provide him with documents on request.

The CHAIRMAN: No, I said in subsection 8 that once access is given to any
document then it should be made available.

Senator CroLL: And if requested, did you not say, he provides him with
copies?

The CHATRMAN: Yes, but to start out basically under this draft when you go
into an office and seize documents they fall into two categories—

Senator CroLL: Yes, two years back, and—

The CHAIRMAN: Yes.

Senator CroLL: Let us forget that. I am talking about the other documents.
You said that the Superintendent must provide copies on request.

The CHAIRMAN: Yes.

Senator CRoLL: But you must put a time limit in there. Suppose the request
comes ten months later. It must be made within a reasonable time.
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The CHAIRMAN: Instead of saying “a reasonable time” I would rather put in
a time.

Senator CROLL: You are putting in 48 hours on the other one, so give him
72 hours here. If he is taking the documents they must be worthy of his
attention. Let him get to work within 72 hours.

The CHAIRMAN: I think in relation to those documents which are not
current their importance to the continuity of the operation of the business
would not be such that you need to unduly shorten the time. Seventy-two hours
may not be enough. Perhaps we should say one week.

Senator CrorLL: Very well, give him ten days. But I do not want the
documents delivered at leisure.

The CHAIRMAN: Maybe we could say “shall be entitled on request within 10
days”.

Senator FARRIS: Do you mean the request has to be made within 10 days, or
the response to the request must be made within 10 days?

The CHAIRMAN: Within 10 days after such request.
Senator KINLEY: Does he have to give a receipt?
Senator CROLL: Yes.

Senator FARRIS: Why should he get 10 days?

The CHAIRMAN: First of all, the documents we are dealing with in this
particular subsection are documents that relate to a period earlier than two
years before the date of the seizure, and therefore do not fit into what we are
calling the current documents. There may not be the same need to repossess
those documents, or have copies made of them, as quickly. It may involve some
measure of time to encompass the distance. You have a bankruptcy office in
Toronto. If time is not as rushed in relation to those, I would be satisfied to
give them a little more time, but with respect to the current files I am not
satisfied to give them any time at all because a business cannot operate without
its current files.

Senator KINLEY: What if it goes over a weekend?
Senator CrRoLL: Ten days is lots of time.

The CHAIRMAN: Ten days would give 8 working days anyway, even with a
weekend intervening.

Senator KINLEY: Yes, that provides for Saturday and Sunday, but the
following Monday may be a holiday, and there you have lost three days.

Senator FARRIS: Mr. Chairman, you are familiar with this work and you
have studied it. I would like to take your advice.

The CHAIRMAN: I think 10 days is ample. Would you like me to read this?
Senator CroLL: Yes.
The CHAIRMAN: Subsection (8) reads:

Access to any document referred to in subsection (7) shall be made
available at a place convenient to the Superintendent and the person
from whom it was seized or by whom it was produced, and such person
shall be entitled, on request, and within ten days after such request, to
receive without charge from the Superintendent a copy of any such
document certified by him or by a person thereunto authorized by him to
be a copy made pursuant to this section.

Senator Davies: The Superintendent has to make the copies?
The CHAIRMAN: Yes. That is subsection (8). Is that satisfactory?
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Senator CrorLL: There is the time period.
The CHAIRMAN: I said “on request and within 10 days after such request”.
Senator CroLL: All right, that is agreeable. That will work.

Senator FARRIS: Do you consider that the department should be provided
with these modern machines that I referred to a moment ago, and that they
should make exact copies? On these machines perfect copies are made.

The CHAIRMAN: We have provided that the Superintendent or some person
appointed by him certify that the copy is a true copy of the document that is
seized. There is a certificate on it.

Senator CroLL: I will move that subsection.
Senator IsNor: I will second the motion.

The CHAIRMAN: Now that we have that, supposing we just let that stand
until we deal with subsection (9).

Senator CroLL: Very well; go ahead.

The CHAIRMAN: Subsection (9) deals with the situation where you have
what I call current documents and files. The effect of subsection (9) is that
those documents, while they are seized, may not be removed from the premises
at which they have been seized until such time as the person in possession of
them at the time of seizure is provided with a copy without charge to him.

Senator CroLL: We are going to get into a little trouble here. Let us
take the case of a modern office, say a solicitor’s office, which has a Xerox ma-
chine and the copies are made right on the premises. Then let us take the case
where they have not such a machine and have to get copies made elsewhere.
To provide for that, I think there should be some wording to the effect that
by consent they may take the documents to a place which provides that service.

The CuHAIRMAN: What we will say is that there shall be given an oppor-
tunity by such person for a period of 48 hours following the seizure, examina-
tion or production, to make or cause to be made a copy thereof, and to have
said copy certified, etc., by the Superintendent without charge to him.

Senator CroLL: We are talking about different things, Mr. Chairman.
The CHATRMAN: No.

Senator CROLL: Let us suppose that the seizure is made right now. Here are
the documents. Who makes the copies?

The CHAIRMAN: Either the Superintendent, or the person whose documents
they are. -

Senator CROLL: Stop right there. There are no facilities on the premises to
make copies, and you have to take them off the premises for the purpose of
making copies. At that moment you need consent to take the documents off the
premises, because they belong to both sides. If there is consent they can be
taken off the premises for the purpose of making copies.

The CHAIRMAN: That was the intent of using the language “given an
opportunity.” ‘ )

Senator CroLL: But does it do that?

“'The CHAIRMAN: Do you want more precise language?

* Senator CroLL: To be given an opportunity in lieu of what?
The CHAIRMAN: To make or cause to be made a copy thereof,
Senator-CroLL: Yes, that does something towards it.
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The CHAIRMAN: Of course, we could add, “whether on the premises, or
elsewhere.”

Senator CroLL: That might do it. That is the point I am making.
The Law CLERK: And it must be certified.

The CHAIRMAN: On this point we are not operating on parallel lines; we are
on the same line. I feel strongly on the question of walking in and seizing
documents with no restraint of any kind, because from experience I have seen
what happens.

Senator Kinley: It can disrupt the whole organization.
Senator CroLL: They do that, too.

The CHAIRMAN: I have told Mr. Tassé time after time that when we speak
of the Superintendent we are not talking about him, but we have to proceed on
the basis that there is a personality holding that office that may not be like him.

Senator CrRoLL: Mr. Tassé is new to his office. We are taking a new look at
it, and I think he should be grateful to us for laying guidelines for him so that
he does not get into trouble and irritate us beyond measure.

The CHAIRMAN: Mr. Tassé has been very helpful. Shall I read this with the
changes? This is sub-paragraph 9:

(9) Notwithstanding anything contained in this section—

That has to do with seizures, or anything else in the section—

—before any book, record, paper or other document relating to a
matter or file which has been actively dealt with at any time within the
two years immediately preceding the seizure, examination or production,
and which has been seized, examined or produced, may be removed from
the premises on which it is so seized, examined or produced, the person
from whom the original document was seized or by whom it was
produced shall either

(a) be provided, by the person by whom it was seized or examined,
with a copy of such document certified by a person thereunto authorized
by the Superintendent to be a copy made pursuant to this section, or

(b) given an opportunity by such person, for a period of forty-eight
hours following the seizure, examination or production, to make or cause
to be made a copy thereof, whether on or off the premises, and to have
such copy certified by a person thereunto authorized by the Superin-
tendent to be a copy made pursuant to this section.

Senator CroLL: At the expense of the people of the department.
The CHAIRMAN: Yes.

Senator KINLEY: Is there any secrecy clause in this act?

The CHAIRMAN: No. This will come in later.

Senator KINLEY: I am thinking of interviews with reporters of newspapers,
and so on. Is there no secrecy clause?

The CHAIRMAN: No. After all, bankruptey is a federal statute and it is
really criminal law.

Senator KINLEY: Don’t forget that this man can take any papers from the
Premises.

Senator Croll: No. He gets an ex parte order referring to papers relating
to the particular case. He cannot take any other papers; they will not give them
to him anyway.
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The CHAIRMAN: The only question left, if the opportunity is given to the
man whose documents they are to make copies, because the Superintendent will
not provide him with copies, who shall pay for it.

Senator CrorLL: Let us consider that. Supposing a situation arises in the
estate by which there is likely to be a prosecution. A lawyer ends up with a
bushelful of documents. There is not a dime in the estate. The trustee has to
have the documents. Now, who will pay? He has the documents and they are
taken away, and there is no money in the estate, yet you cannot leave him
without the documents. That is conceivable with lots of these estates. You are
going to handicap any investigation worth anything at all if the lawyer has not
the documents in his possession. He will say, “I am not going to lay out $200 or
$300 to have documents copied.”

The CHAIRMAN: Then who pays for it?

Senator CrorL: The Government has taken up the document and the
Superintendent will have to charge. It may be that the Superintendent will not
pick up all the documents, but will examine each one before he does so, or he
may say instead, “Give me that file.”

The CHAIRMAN: You can accomplish that, I think, by inserting after ‘“make
or cause to be made a copy thereof, whether on or off the premises,” the words
“at the expense of thg Superintendent.”

The Law CrLERk: I think that would accomplish it.
Mr. Tassk: We should have the choice of the printer.

Senator CroLL: I think this is going to be good law, not only here, but that
it will be heard in other places as well.

The CHAIRMAN: We are going to give Mr. Tassé the opportunity to deal
with this. However, he did make a comment that if he is going to have to pay
the shot he should choose the printer. The answer is that we need never come to
this paragraph (b) if he provides the copy under subparagraph (a); and if he
provides the copy, certainly he can choose the printer.

Senator CROLL: Yes.
The CHAIRMAN: So that we would not be working any hardship there. I will

re-read (b) of subparagraph (9):
(b) given an opportunity by such person,

the Superintendent

for a period of 48 hours following the seizure, examination or production,
to make or cause to be made a copy thereof, whether on or off the
premises and at the expense of the Superintendent, and to have such
copy certified by a person...

Is that fair?

Senator CroLL: That is fair.

The CHATRMAN: What is the view of the committee on that?
Senator CroLL: I think it is very fair, and I will move that.
The CHAIRMAN: Mr. Tassé, we are ready for you now.

Mr. Tassk: I must say that I was handed a copy of this proposed amend-
ment at 20 minutes before 2 o’clock. In my mind it raises very important
questions, and I must say that I am not prepared at this time to comment fully
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and to advise on its merits. I must also say that there was an amendment that I
worked on within the department, and for the record, with the permission of
the committee, I think I should be allowed to read it into the record. The sug-
gestion that I had made would replace subsection 7, and would read as follows:

(7) Where any book, record, paper or other document is seized,
examined or produced in accordance with this section, the person by
whom it is seized or examined or to whom it is produced or the
Superintendent may, and if directed by the court to do so shall, make or
cause to be made one or more copies thereof and
(a) in any case where a copy thereof has been so made, shall upon

request by the person from whom the original document was seized or

by whom it was produced send a copy thereof to such person, or
(b) if no copy thereof has been so made, shall allow such person, at any
reasonable time and at a place convenient to such person and the

Superintendent, to have access to the document so seized or pro-

duced or himself be given an opportunity to make or cause to be

made one or more copies thereof,
and a document purporting to be certified by the Superintendent or a
person thereunto authorized by him to be copy made or caused to be
made pursuant to this section is admissible in evidence and has the
same probative force as the original document would have if it were
proven in the ordinary way.

As I am advised now, this is the amendment that I would be prepared to
accept, and if time is given me to consider the amendment that has been
proposed by the chairman, I will look into the matter further.

The CHAIRMAN: There are a couple of other items I want to deal with
before we adjourn. I think Mr. Tassé’s request is fair. He has to go back and
consult with his superiors and ascertain their viewpoint, but this has got to the
stage where we have moved and seconded the amendment of the kind that I
have read, with the changes that were made here. I suggest we let it stand at
that stage, and when we finish this meeting today we will have another meeting
tomorrow morning for consideration of other bills and we can resume our
consideration of this then.

I reserve any comment on Mr. Tassé’s amendment, but it lacks the basic
ingredient I think the committee wants, which is that before an original
document is taken off the premises relating to any current operations, the
person from whom it was seized or by whom it is produced must have a copy.

Senator CRoLL: All I can say to Mr. Tassé is, perhaps knowing something of
the subject, what you have brought here to us will get you into so much trouble
you will be in hot water all the rest of the time you are in office.

Mr. TassE: I am very much afraid this will be my position and I would
have these problems with the proposed amendment.

Senator CroLL: What we are giving you now is practical. The Chairman
knows the business; there are others of us who know the business; and we are
trying to give you a practical approach to it and not a jungle of words, and at
the same time protecting the public interest.

Senator KINLEY: Liberty of the subject.

The CHAIRMAN: On the question of solicitor and client privilege, we have
worked with all kinds of drafts and we have finally come down to this:

(10) Notwithstanding anything in this section, the provisions of

section 126A of the Income Tax Act apply mutatis mutandis in relation to
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any requirement pursuant to this section to give any information or
produce any book, record, paper or other document, as though that
requirement were a requirement under section 126 of that Act...and for
that purpose, any references in section 126A of that Act to the Minister
of National Revenue and the Deputy Minister of National Revenue for
Taxation shall be read as references to the Minister and the Superin-
tendent, respectively.

In other words, we are importing into the Bankruptcy Act the solicitor-client
privileges that are provided for in the Income Tax Act, and we are having the
transition provisions in this subsection instead of copying the whole thing out.

Now, it has been moved and seconded—

Senator CroLL: I will move it.

The CHAIRMAN: Do you wish to reserve this one also, Mr. Tassé?
Mr. TAssE: Yes, Mr. Chairman.

The CHAIRMAN: The other day we carried section 22, which is the transition
section concerning the application of these provisions to existing bankruptcies at
the time these provisions become law. Some question was raised by Mr.
Greenblatt from Montreal and Mr. Biddell, who were very useful in our
proceedings and gave us the benefit of their experience. We carried the section
as it was. Mr. Tassé has since reconsidered the section in the light of the
representations that were made, and he has proposed the following new section
to replace the one in the bill. This reflects the viewpoint and concern of Mr.
Biddell and Mr. Greenblatt, representing the Chartered Accountants’ Associa-
tion and the Canadian Bar Association respectively, and I am satisfied that it
does that. The proposed new section 22 would read as follows:

(1) Sections 1, 11, 12, 13, 14, 15 and 18 apply only in the case of an
assignment, proposal by an insolvent person or receiving order filed or
made on or after the day this Act comes into force.

Those sections have to do with reviewable transactions. This is something
new. We make them applicable only to some bankruptcy that occurs even after
this bill becomes law. Then, subsection (2) provides:

Subject to subsection (1) this Act applies in the case of any
assignment, proposal or receiving order filed or made before or after this
Act comes into force, but not so as to affect any order, rule, proceeding,
action, matter or thing had, done, made, completed or entered into under
the Bankruptcy Act in respect of any such assignment, proposal or order
filed or made before this Act comes into force.

This is in line with the concern that these men expressed as to whether or not
the new things that we were importing by virtue of this bill, particularly in
connection with the reviewable transactions, would create problems in respect
of estates that were now under administration. The design of this is such as to
make it absolutely clear as to where the division occurs. This is one amendment
that Mr. Tassé supports. It is his draft, and we agree with it.

Senator CroLL: Why does he support this amendment?
The CHAIRMAN: Would you care to answer that question, Mr. Tassé?

Mr. Tassk: It is because it expresses the intention we had in mind, and it
does not leave in doubt the fact that the provisions—
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Senator CrRoOLL: What was the doubt?

Mr. TassE: Mr. Greenblatt expressed concern that if we were to make
applicable to these estates that are presently under administration these sections
relating to reviewable transactions there may be problems.

Senator CroLL: Why? If it is a fraudulent bit of business why should we
not get our nose into it?

The CHAIRMAN: This does not prevent your getting your nose into it. There
are new aspects of the law as to what are reviewable transactions, because of
the relationship between a person who is in the position of a creditor and the
debtor.

" Senator CroLL: But, Mr. Chairman, in this bankruptcy business we are not
concerned only with keeping our house in order tomorrow; we have a lot of
cleaning up to do as of yesterday. We want to give him the authority to be able
to clean up a lot of things that need cleaning up in this country, and we do not
need to say, “Thus far you can go, and thus far you cannot go”.

The CHAIRMAN: This does not inhibit him at all in that regard.

Senator CroLL: From the way I heard it I thought it did. We will look at it
again.

The CHAIRMAN: No, it does not. The three of us looked at it, and we have
conferred with Mr. Biddell and Mr. Greenblatt. We are all of the opinion that
what it does is clarify what was intended anyway in section 22.

Senator CroLL: What Mr. Biddell and Mr. Greenblatt want is not what I
want.

The CHAIRMAN: And it is not necessarily what I want.

Senator CroLL: Their interests are a little different from mine, naturally.
They want things in an orderly fashion. They are good, fine people, and they
want things in an orderly fashion. I am not so much concerned about the
orderly fashion of it as I am the justice of it.

The CHAIRMAN: Mr. Tassé says that this section 22, in the form in which he
proposes it, expresses better the intention of the department in their drafting of
section 22 than the original section 22 does.

Mr. TAsSSE: A number of problems would arise from the way it had been
drafted. For example, if you had an estate under administration for four years,
then the trustee would have to look into the estate and ascertain if there had
not been transactions made before the opening of the estate—that might mean
five or six years before—%o study whether it was a proper transaction, and to
some extent I think this should have been retroactive.

The CHAIRMAN: Have I a motion that section 22 be struck out and a new
Section 22, as proposed by Mr. Tassé, be substituted?

Senator CroLL: No. Will you defer it until I have time to think about it?

Senator FARRIS: Do I understand that actually our Law Clerk recommends
this?

The CHAIRMAN: Yes.

The LAW CLERK: My only concern is the legality of the form.
23851—2
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The CHAIRMAN: You are concerned with the legality, and I am concerned as
to the substance. We have a motion. The committee will convene tomorrow at
9.30 a.m. We shall have three other bills to deal with in addition to this one. I
may say to Mr. Tassé that if his minister wishes to come over to make any
presentation in relation to these changes, which would appear to be changes, we
shall be glad to hear him tomorrow morning.

Senator CroLL: Mr. Chairman, is it possible for you to have a copy of the
amendments mimiographed and placed in the hands of the members later
today?

The CHAIRMAN: Yes.

Senator CroLL: I would like to see them.

The CHAIRMAN: You will receive them.

Whereupon the committee adjourned.
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THE SENATE
THE STANDING COMMITTEE ON BANKING AND COMMERCE
EVIDENCE

OtrrAawA, Wednesday, May 11, 1966.

The Standing Committee on Banking and Commerce to which was referred
Bill S-17, to amend the Bankruptcy Act, met this day at 9.30 a.m. to give
further consideration to the bill.

Senator Salter A. Hayden in the Chair.

The CHAIRMAN: I call the meeting to order. We will resume our considera-
tion of Bill S-17. Yesterday copies of the amendments which were moved and
seconded in committee were distributed to all senators. The Minister of Justice
has seen them, and he has some representations to make.

As will be recalled, one of the amendments on the list replaces section 22. I
do not think we are concerned about that this morining because this amend-
ment was drafted by the department on the basis that it would better express
the intent of the section than what was in the bill originally. I take it, then, Mr.
Minister, you are going to address yourself to the matter of seizure of
documents and, possibly, solicitor and client privilege.

The Honourable Lucien Cardin, Minister of Justice: Yes. Mr. Chairman,
before I touch on subsection (7) I should like to tell you and the members of
your committee that I appreciate very much the work you have been doing on
this bill. I have followed your proceedings closely. I need not tell you that this
bankruptcy legislation is very important to us, and we would hope to be able to
bring it to a final conclusion and have it incorporated in the law as soon as
possible.

I can say that at the meeting of the attorneys general held last winter it
was agreed by most of them that the real stumbling block which existed in the
administration of the Bankruptey Act was this matter of being able to inquire
into the transactions of different companies in that there was a sort of a grey
area where the police, and the attorneys general, did not feel they had sufficient
information to warrant a prosecution or even further inquiry. It became quite
evident that the only way to fill this vacaney was to give to the Superintendent
powers which he did not have under the act, which would permit him to make
inquiries and call for papers and things outside of the actual bankrupt estate.
It was felt that by so doing it would be possible to obtain the evidence necessary
to be able to prosecute certain companies and certain people for certain transac-
tions which were contrary to law.

So we are back again with the problem of, on the one hand, trying to
protect the rights of individuals and individual companies, and, on the other
hand, trying to give to the Superintendent those powers which he needs if we
are going to put an end to the abuse that is being made of the law as it stood.

I feel that under the circumstances there should be some means, a happy
medium between the two, which would at the same time give the Superin-
tendent those necessary powers and also protect the rights of individuals.
However, I would be very hesitant to do anything which might obstruct the
Superintendent in his job of trying to detect and to find fraudulent or near
fraudulent transactions. I would also be reluctant to admit or to accept anything
Which might be used by people to render the administration of the act difficult,
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23851—2}



212 STANDING COMMITTEE

and particularly to obstruct or to delay the work of the Superintendent in his
endeavours to carry out these additional powers that we have provided for in
these amendments.

This is the basic thinking that we have had. I can say that the Cabinet
committee on legislation went through this very carefully, and it was felt at the
time that if there is any benefit of a doubt to be given at this present time
under these present circumstances, the benefit of the doubt should be given in
favour of the Superintendent, and that the powers that he has should not be
jeopardized in any way by any possibility of delaying tactics or delaying
procedure.

We felt, and the members of the legislation committee felt, that section 7 as
it was written gave these powers.

I understand that the Senate committee has studied the amendments very
carefully and has certain representations to make in order to better protect the
individuals.

I have read some of the amendments to clause 3, and I would like to hear
some of you on it.

I can see the point in getting copies of the seized documents to the
individuals. In normal circumstances, that would not be objectionable, but it
can also be a tool whereby if a company or some companies were really caught
in negotiations which were fraudulent, or what not, they could use this as a
means of obstructing the work of the Superintendent. This is what we want to
avoid at all costs.

I may also suggest here that, as you all know, there is a complete revision
of the act, and I believe that the work has been going on very well and that by
the end of this year the act should have been completely revised.

I am wondering whether it would not be wise to give, as I mentioned
before, the benefit of the doubt to the Superintendent. I am confident they
would not abuse the powers that they have. However, in case they should, and I
do not see why they would, then of course this whole thing would be taken up
again at the revision. It is a matter of months.

The question of pre-bankruptey frauds, and so forth, has been, as you all
know, a most serious problem. I believe that not all the people, but at least
some of these companies—people who have been suspected of fraud, would not
hesitate to use any possible loophole in the law in order to render the
administration of the law and the work of the Superintendent almost impossi-
ble, and this is what we want to avoid.

I would keep in mind the rights of individuals, and so on, and in sincerely
wishing to protect the rights of individuals I would hope it would be possible to
allow the Superintendent to carry out his job as is necessary without being
caught up in a lot of administrative red tape, which in fact would destroy a lot
of the purpose for which these amendments has been made.

I need not tell you that the real basis of all this legislation and these
amendments is just to give to the Superintendent these additional powers
which he did not have. Because he did not have them there have been loopholes
in the law which certain unscrupulous people, companies, have utilized to the
fullest extent, and I think it is essential that this be stopped as quickly as
possible.

The CHAIRMAN: Mr. Minister, this committee has been just as conscious as
your department and as the Superintendent of how important this question is. I
think all you would have to do is read what was said in the Senate and to hear
what was said here. There is a full appreciation of the importance of this
legislation.

The first point I want to make in connection with the proposed amend-
ments is that the power of seizure of documents is not affected in any way by
the proposed amendments. The only thing that is affected is that in a class of
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documents which are in the category of current files—and we say current files
that have been in use within a period of two years before the date of
seizure—that when the Superintendent or his agents go in and make a seizure
and seize those documents, then one of two things must happen. Either the
Superintendent provides a copy or he must afford an opportunity to the man in
whose possession the documents were, to have copies made, and the limit of
time for that is 48 hours. We have said this must be done in 48 hours, but the
documents all the time are in the possession of the Superintendent who has
made the seizure.

So that in view of the committee in connection with this amendment,
which has been moved and seconded, we felt there was no interference with the
processes of the powers that are being given to the Superintendent, and we are
making it possible for a person whose documents have been seized to carry on
business.

The illustration you have heard me give so many times is a most recent one
which had nothing to do with bankruptey, but where this power of seizure
exists under the Income Tax Act, and there was a seizure made, not of any
particular files, in one of the largest accounting firms in Toronto. The officers
came in with their cartons and took every book and record out of the place in
the middle of the trial.

But there was authority to do it in the Income Tax Act, so this simply
strengthened my resolve to bring it to the attention of the committee, and yet
the procedure we have proposed, I emphasize, interferes in no way with the
right of seizure, with retention of the custody of the documents by the
Superintendent all the time; but it simply means that either through the
Superintendent or with the assistance of the Superintendent the man who
possesses those documents is going to have a copy, if he can get it made within
48 hours.

Senator CRoOLL: Mr. Minister, of course, I support fully what the Chairman
has said, but it does occur to me the minister has not long been out of the
bractice of law and realizes what all this could mean in an office and how it is
impossible to carry on without documents which may come to you, particularly
in this instance where you have not offices every place. You may seize
documents in town “X” and the documents all go to city “B” and you have
100 miles distance between you and them. It is an impossible
situation. However, this occurs to me, Mr. Minister. You told us this
morning that the act is being looked at and will be ready in three or four
months. Why do you not do this, let this amendment go through? You will be
back here in three or four months and you can say, “It will not work, for these
reasons. We have tried it. It has been impossible to operate, and we think you
ought to take it out.” We are reasonable people, I think.

Hon. Mr. CARDIN: Senator, why could we not do the reverse?

Senator CroLL: The trouble is we are living here with experts, and to try
and get it back in again at a later time you will be accused of having passed
over the opportunity before. This is our first opportunity to deal with a matter
that has become very vital, and we think if we deal with it now, you might not
Come back for six months; I do not know. This is not easy to do, this job of
redrafting the Bankruptcy Act. But, as the chairman has pointed out, your
Power is unlimited and you have far-reaching rights, and no one wants to
Interfere with them. We are working to allow a person whose documents are
Seized to carry on his normal business, if possible, because, in the main, he is
Not usually the culprit; he is the trustee or someone else. Well, it may be that

€ is the culprit, but he may not be. Otherwise you may be taking out cases of
documents which may take an excessive amount of time to make copies of. In
ose circumstances he would be a little more careful in being arbitrary. If he is
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arbitrary—and I am not suggesting that—he will take things that he needs and
not have a holus-bolus crack at it. He is short of staff and has to go through it. It
is a long process and it is almost impossible to get any order out of it.

This comes as a result of practical experience of half a dozen lawyers
around here who have practised for a long time and know what the concern is.
If it does not work, the power is there. You can come back later on and say,
“For these reasons it will not work. We want an amendment.” I am sure we
would be reasonable about it.

Hon. Mr. CARDIN: Senator, if we are dealing with normal people who have
not anything to hide and they are in good faith, it might work. We have
doubts—serious doubts—as to whether or not from an administrative point of
view it would. But if we are dealing with, as the presumption is, people who are
not in good faith, then they could tie up the Superintendent tightly.

The CHAIRMAN: I do not think they could, Mr. Minister. Could you point
out where the minister would be tied up in any way?

Hon. Mr. CARDIN: Not the minister, but the Superintendent.

The CHAIRMAN: Yes, the Superintendent?

Hon. Mr. Carpin: How could he be tied up?

The CHAIRMAN: Yes, under the proposed amendment?

Hon. Mr. Carpin: He could be tied up by having the man whose office or
documents have been seized getting copies of every possible document seized. If
you were dealing with a few documents then perhaps there would be no
problem, but if, in fact, you are dealing with a big bankruptcy and there are
several companies involved and you do have a whole pile of documents, some of
which are difficult to reproduce, then it could well be that the Superintendent
might not be in a position to give copies. The bankruptcy staff is not all that big
that it could spend its time in trying to get copies made, and what not.

The CHAIRMAN: Under the proposed amendment the Superintendent is not
obliged to give copies. He is not obliged to. If he does not, as to current
documents, then the person in whose possession they were has 48 hours within
which to make the copies, and the documents always remain in the possessmn of
the Superintendent.

Senator CrorLL: Mr. Minister, I cannot speak of the smaller communities,
but this is likely to happen in the larger communities, and it is no trouble at all
for a Xerox machine to go to work and do thousands of copies in a day; and in
the larger cities it is no trouble at all to take documents into a photographic
shop and they are reproduced within hours. It is a matter of custody, I admit,
but in the main larger cities most places have a Xerox machine. If your
department has not, then the lawyers have, or almost all of them have the use
of one.

Senator BEAUBIEN (Bedford): Who would pay the cost?

The CHAIRMAN: This amendment provides that the cost is charged to the
Superintendent and not the person from whom the documents are seized. We
debated that in committee, and we felt that since the man is being deprived of
his documents he should have copies and should not have to pay for them.

Senator PourioT: Mr. Chairman, I have listened. carefully to the discussion
and I have not yet asked a question.

The CHAIRMAN: Then you go ahead right now, senator.

Senator Pourior: Thank you, Mr Chairman. My question is about a seizure
of documents in the course of the bankruptcy. Copies will be made. Who will
have possession of the documents when the copies are made and who will
arrange for them to be made? Will the copies be made in the Superintendent’s
office, or how will he get possession of the documents for the making of copies?
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The CHAIRMAN: Actually, very simply. How will the person from whom the
documents have been seized get possession to make copies, is that the
question?

Senator PouLior: I would like to know how the copies would be made. We
have spoken of the originals and the other copies, and one set of documents will
be in the possession of the bankrupt and the other set will be in the possession
of the Superintendent, if I understand it. Will the Superintendent have the
copies or the originals?

The CHAIRMAN: The Superintendent at all times will be in possession of the
documents that have been seized.

Senator PouL1oT: The documents themselves?
The CHAIRMAN: Yes, the original documents.

Senator PouL1ioT: And the bankrupt will be in possession of a copy, and he
will have 48 hours in which to have copies made and delivered to the bankrupt?

The CHAIRMAN: No. First, the Superintendent may furnish copies, but he is
not obligated to furnish copies under this amendment, but if he does not furnish
a copy then the person in whose possession the documents were at the time of
the seizure has a right exercisable to make copies within 48 hours. The
documents are still in the possession of the Superintendent. How would the
procedure go? The Superintendent or an officer of his would attend in posses-
sion of the documents and supervise the copying, and then would take them
back t_o v(\lrherever they are stored. They never go out of his possession once they
are seized.

Senator PouLioT: How will the copies be made, by computing machines?

The CHAIRMAN: That is the usual way, reproducing machines. I know that
the Combines Investigation staff have a little portable machine, and they make
a lot of these copies right on the premises. When they want to take originals
away for further examination they have the photographic processes in their
headquarters where they produce copies.

Senator Pour1ioT: And they will be delivered to the bankrupt?

The CHAIRMAN: No, under the Combines Act the originals are returned and
the department keeps the copies. But, under this act, the scheme of it is the
reverse: the Superintendent keeps the originals at all times.

Senator SmiTH (Queens-Shelburne): Mr. Chairman, I wonder whether the
minister could meet the point that we have just had explained to us about the
limitations of the effectiveness of his officials? When the person who wants
copies and is obliged to make them himself has only 48 hours in which to get
the copies, could you illustrate the difficulty that that kind of provision would
present to the department?

Hon. Mr. CARDIN: Suppose the documents were in the possession of the
company, for instance, and were seized by the officials of the Bankruptcy
Department. If the man wanted to have copies made, it would mean that the
Police would have to be on the premises for as long as these copies were being
made.

Senator SMITH (Queens-Shelburne): With the same limitation of 48 hours?

Hon. Mr. CarpIiN: With the same limitation of 48 hours. That does not make
it too good for the company or anybody else, really. There is—and I come back
again to this, Mr. Chairman—the case where no problem would be involved:
Where a relatively small number of copies of the documents would be seized.

Of course, copies would be made very simply and they would have to be
tertified and what not. There is no problem involved there, but if you do have a

1g bankruptcy where several companies are involved—where, as recently
happened, I understand, there is a bankruptcy involving headquarters in three
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different cities—then, it does cause some difficulties, because the bankruptcy
people, who are not that numerous, would simultaneously have to go into these
three companies—or four or five or however many companies there might
be—and they would there have to go through all this procedure.

It is strongly felt—and believe me we are not bringing this forward just to
be difficult—that if this type of amendment were passed we would be tying down
the Superintendent and his officials to the point, particularly when we are
dealing with people who are not of good faith where effectiveness of the
Superintendent and his people would be completely nullified.

The CHAIRMAN: For 48 hours.

Hon. Mr. CArpIN: Even for that length of time.

Senator ConNoLLY (Ottawa West): Mr. Chairman, although I have got a
copy of the minutes, I did not hear all of this discussion and I do not want to
give any indication of non-solidarity among cabinet ministers, but, just by way
of compromise on this point, I am wondering whether there could be some
provision that, if the 48-hour period is deemed to be inadequate—and I think
everybody can see that the minister on this point may have something which is
valid—perhaps something could be put in there that would extend the time
sufficiently.

The CHAIRMAN: Well, senator, no. The minister’s position is that the 48
hours will unduly interfere, but the 48 hours is not a limitation in relation to
the Superintendent. It is a limitation on the person whose documents have been
seized.

If it is left to him to make the copies, he has only 48 hours to do it. If he
does not get it done in the 48 hours, that is his tough luck. That is why we put
that limitation in there: so as not to interfere with the operation of the
Superintendent.

Senator Leonard: Mr. Chairman, my reading of the amendment seems to
me also to make it clear that this 48-hour period exists whether the documents
are on or off the premises. Is that correct?

The CHAIRMAN: The copying within the 48-hour period may be done either
on the premises where the documents were seized, or off the premises, which
means you might have to go to some commercial establishment. But the way the
documents would get to the commercial establishment would be in the custody
of the Superintendent.

Senator LEONARD: When the seizure is made, cannot the documents then be
immediately removed from the premises?

The CHAIRMAN: No.

Senator Leonard: Where is that set out?

The CHAIRMAN: In subsection (9).

Mr. HopkiIns: “...before any book, record, paper or other document...”.
Senator LEONARD: All right.

Senator Pouliot: Mr. Chairman, with the exception of subsections (8) and
(9) of section 3, which have been drafted by the committee, may I ask the
minister who has drafted this piece of legislation?

Hon. Mr. CARDIN: Mr. Thorson, with some help.

Senator Pouliot: It was drafted by the department? .

Hon. Mr. Carpin: After long consultation with the committee on legislation.
Senator Pouliot: By whom in the department?

Hon. Mr. CArDIN: Mr. Thorson is the drafter, usually, but there are other
people with him. )

Senator PouL1oT: Because I find it just as clear as mud. I am sorry.
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Hon. Mr. CARDIN: I do not know on whom the reflection may lie.
Senator Pourror: I am sorry, but it is just a question of opinion.

Senator WALKER: Mr. Chairman, referring to subsection (8), I think you
said that there was no obligation on the superintendent to make these copies, if
requested. Where does that appear? Because subsection (8) seems to say—

The CHAIRMAN: You must take the basic premise.The basic premise of these
two subsections is that there are really two classes of documents. There are
current files which are mentioned in subsection (9), “notwithstanding anything
that is elsewhere,” and those would be files in which there has been some
activity within two years of the date of seizure.

Subsection (9) relates to all documents, and there is no limitation on taking
them away.

The qualification of what they can take away without copies being made is
contained in subsection (9). All subsection (8) says is that you give access, and
that the superintendent may request copies. But it does not interfere with his
taking the documents off the premises.

Subsection (9) is the one which starts off, “notwithstanding anything
contained in this section,” in relation to a special class of documents which
would be the current files. :

Then, before you take them off the premises, either the Superintendent
must give a copy, or the owner or the possessor must have the opportunity,
which he must do within 48 hours of making copies. But they never get out of
the custody of the Superintendent once he seizes them. So they cannot go
astray.

So, Mr. Minister, it would appear to get down to the question that 48 hours
is too long a period, and it is too long a period within which you suggest the
Superintendent’s hands might be tied in his investigation. I do not think his
hands, even during the 48-hour period, would be tied at all. He would have
custody of the documents, except during the time required in actually making a
copy. He would be entitled to keep looking at them and keep examining them,
and, when you look on the other side of the coin, you are interfering with the
current operations of a business, which can cause a very substantial loss to the
person.

The statement here about documents has constantly referred to the bank-
rupt. This section is much broader than just seizing things which are in the
possession of the bankrupt. By that time there is a trustee who should be in
possession of the documents, and they would be seized from him. This means
seizure in other places, really, in places other than the premises of the
bankrupt.

Hon. Mr. CArpIN: That is right.

The CHAIRMAN: Therefore, you are interfering with third persons. You
might go into a chartered accountant’s office or a solicitor’s office.

Senator CRoLL: Or a dozen other offices.

Hon. Mr. CARDIN: This is true. However, the problem in the past in this
field has been that there was not this power on the part of the Superintendent
to go ahead and call for papers, and it is because of that that a lot of
bankruptcies which had a connotation of fraud were able to go ahead un-
detected.

This is the whole purpose of the amendment.

The CHAIRMAN: There is no doubt about it, Mr. Minister, that we have
broadened the investigatory powers of the Superintendent. Everybody is whole-
heartedly in favour of that. We have added to his broader right of investigation
the right of seizure. He is more limited under the existing act.
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Hon. Mr. CARDIN: Yes, that is right.

The CHAIRMAN: So we have broadened that, but we are not interfering with
his right of seizure in any way.

Hon. Mr. CarpiN: Not with his right of seizure, but I think in the actual
physical administration of this, if copies are to be made, in certain circum=-
stances it will cause so much red tape and difficulty that the effectiveness of the
whole section will be severely endangered.

Senator CroLL: Mr. Minister, there will be inconvenience on both sides.
There always is when you make a seizure. We are asking you to share that
inconvenience with the person from whom you are seizing. That is all we are
asking. It is not easy when you make a seizure of a great number of documents.
It may be inconvenient for the Superintendent and also inconvenient for the
person from whom you are seizing. All we are saying is that you should share
that inconvenience somewhat, and keep the man in business by keeping the
documents there. That does not in any way interfere with the right of the
Superintendent.

Hon. Mr. Carpin: But if the Superintendent seizes documents of a company
he does so because he has reasonable evidence upon which to do it. Rapidity is
essential in a seizure. We have to ensure that no documents are destroyed either
in this particular company or any other related companies, and those related
companies may be in different cities of Canada. It is not as though there was no
real reason for suspecting the company. If a seizure is going to take place then
it is because we have valid reasons for believing that something is wrong, and
we do not want to take any chances of advantage being taken of red tape to
destroy documents, and that sort of thing.

Senator CroLL: But, Mr. Minister, when you make a seizure from four or
five companies what you do is have those seizures made simultaneously. An
R.C.M.P. officer goes into company A, another into company B, and another into
company C. They say: “These are the files we want. These documents are
seized”, and they sit there seized.

The CHAIRMAN: There is no possibility of destruction after the seizure.

Senator CroLL: That is right. The police officer wraps them up and says that
they are seized. It is after that that you talk about making copies.

Senator GouiN: Mr. Chairman, we do not want to interfere with the right
of the Superintendent to seize documents, but we must recognize that it is a
terrible thing for a company or an individual to be deprived of books and
documents. We have had some experience of this in Toronto and in Montreal. It
was under provincial legislation. They went in with a truck and removed
absolutely all the books, papers and documents, and for a long period of time
the man could not carry on business. He could not even answer a letter. Under
the amendment we are discussing the documents are removed, and the Super-
intendent is not obliged to furnish copies. The only right given to the party
suspected of fraud is that of access, and we do not know to what extent he will
be given access. Moreover, the Superintendent or his agent is not obliged to
certify copies he does give. I believe it is absolutely necessary for us to make
sure that the suspected bankrupt is in a position of being able to defend his
‘case. ;

The CHAIRMAN: Of course, this goes further than the bankrupt. It is really
aimed at third persons and not the bankrupt.

Senator LEowARD: Mr. Chairman, I have great respect for the minister’s
views, and I want to give full weight to them. I must admit that at the moment
I am not convinced. I still feel this is a proper amendment, but at the same time
I am impressed by Senator Croll’s suggestion that this might well go in on the
understanding that when the revised act itself comes before us in due course we
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will take another look at it. We shall then have had the experience of a few
months. We can keep an open mind on it.

I am also rather inclined to think that before we come to a final decision on
the amendment—we do not have to do it at the moment—we might give further
consideration to what the minister has said.

The CHAIRMAN: Yes. When the minister is through we can have some
further discussion.

If we have exhausted the discussion on the seizure of documents we shall
proceed to the other branch, namely, that of solicitor and client privilege. Have
you something to say in respect of that, Mr. Minister?

Senator CrRoLL: They are not opposing that, are they?

Hon. Mr. CarpiN: I understood that what was requested was that there be a
privilege between solicitor and client at the time of an inquiry, or during the
proceedings.

The CHAIRMAN: At the time of seizure.

Hon. Mr. CARDIN: Not at the time of seizure—

The CHAIRMAN: Do you mean at the time of the hearing of any case?

Hon. Mr. CarpIN: Yes.

The CHAIRMAN: One question is whether the solicitor-client privilege
should exist at the time of the seizure of any documents. Of course, it might be
ruled in any court proceeding that the documents are inadmissible. The
difficulty with the law now is that the solicitor-client privilege has been
breached, and information that has been given by the lawyer to his client is
known after the seizure, and between the time of the seizure and the trial,
whereas if the solicitor-client privilege is recognized at the time of the seizure
the documents are sealed, and until a judge decides on the question of privilege
or no privilege the seizing officers have no right to look at the documents. They
are carefully guarded in custody. This is the procedure that is provided for in
the Income Tax Act. If they are able to operate with it under the Income Tax
Act then that must be a strong recommendation, and an indication that it is not
interfering too much with their operations so far as the seizure of lawyer’s
documents is concerned.

Senator CRoLL: The income tax people have an easy way of getting around
it. They just breach it.

The CHAIRMAN: I know of one time when they did not.

Senator ConNoLLY (Ottawa West): In any event, this was drafted by the
department, was it not?

The CHAIRMAN: No, our law clerk drafted this, and Mr. Tassé, at least, has
seen the language of it.

Mr. Tassk: Yes, I saw the language.

Senator ConnorLy (Ottawa West): I apologize. I thought you were on
another section.

The CHAIRMAN: No, section 22 was drafted by the department.

Hon. Mr. CarpiN: If I may, I will say that I understand that subsection (10)
is based on the provisions of the Income Tax Act. However, it is felt by the
department and by myself that the purpose for which section 126A was
included in the Income Tax Act was a very specific one.

The Department of National Revenue could go into a lawyer’s office and
take all the files and work out other income tax problems. This was the reason
Why this section was put in. I do not think this is applicable to bankruptey at
all. In the Income Tax Act it is a protection to the lawyer’s clients, and that I
think is quite reasonable, but it is not applicable in the field of bankruptcy at
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all. This is why we agree there should be a soliticor and client privilege during
the hearing, but that this should not extend to the seizure of documents.

The CHAIRMAN: The difficulty of extending it to the time of the hearing is
that the person from whom the documents are seized may not be a party to the
proceedings. Who is going to assert the privilege? It is the client’s privilege, and
it is the lawyer’s duty, when the client asserts the privilege, to claim the
privilege. There are practical difficulties, as I see it.

Hon. Mr. CARDIN: Yes, I think there are practical difficulties on both sides
of the question.

The CHATRMAN: At least, the income tax provision has worked. It has been
in that act for some time. They have gone into an office with big and small
cartons, and very often have taken everything, and to the extent that there
were privileged documents the lawyer had the right on behalf of his client to
assert that privilege, and then they could not look at them until the question of
privilege had been settled. There have been numbers of such instances. I could
recite many.

Hon. Mr. CArDIN: Mr. Chairman, I understand that the deputy minister has
a point to make.

The CHAIRMAN: Yes, Mr. Driedger?

E. A. Driedger, Deputy Minister of Justice: Perhaps I could make a few
general comments dealing first with the amendment. We have looked at it from
a practical point of view to see if it will work. The difficulty we see would arise
in most cases where there is a bankruptey scheme involving half a dozen or a
dozen companies in two or three cities in widely separated places.

I think—and the honourable Senator Croll also pointed this out—that if you
want to get information effectively it is most essential to do all this simultane-
ously. We see great difficulty in trying to do this simultaneously if you have to
leave the documents on the premises and give 48 hours to persons concerned to
make copies, because the other companies who may be involved will know and
hear about it, and by the time you get around to them the documents might be
gone. The alternative would be to bring your staff into each one of these places
at the same time.

The CHAIRMAN: That is the way these seizures are done; they are not
seriatum.

Mr. DRIEDGER: These documents all have to be examined by the Superin-
tendent. It is not a case of putting a policeman in charge, but a case of the
Superintendent and his staff being in the premises. You cannot do that
simultaneously in half a dozen or more places.

The CHAIRMAN: But the penalty is on the person whose documents are
seized in relation to current files that go back two years. We say that in relation
to those, before they are taken off the premises, the person whose documents
they are should have the right to make copies.

Mr. DRIEDGER: Of course the Superintendent would not know whether they
were current or not unless he had examind them all first.

The CHAIRMAN: I would expect the man whose documents they are would
be the one vitally interested in getting copies of his current files.

~ Mr. DrIEDGER: The other point I was going to raise is that if the person
from whom the documents are seized is entitled to have copies as extensively as
the Superintendent, is that not a charge on the Consolidated Revenue Fund?

The CHAIRMAN: No.
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Senator CrRoLL: The Superintendent has a method of charging all bankrupts
a certain amount for the purpose of carrying on his office, and it is not a charge
on that. He assesses.

The CHAIRMAN: There is a levy under the statute.
Mr. DRIEDGER: It goes into the Consolidated Revenue Fund.

The CHAIRMAN: I do not know where it goes. I know it goes to him. That is
all it says.

Senator CrRoOLL: The point raised was this. In some instances, no funds are
left—they are all gone. They have taken everything out of there. Somebody
needs the files in order to represent a client. Who is going to pay for it? The
Superintendent has the ability to assess the various bankrupts, the various
trustees, and he does it pretty well automatically. So we thought it easier for
him than the other way.

Mr. DRIEDGER: My understanding is that the Superintendent cannot spend
the money—the money he gets goes into the Consolidated Revenue Fund.

Senator LEONARD: What is the point of saying it is a charge on the
Consolidated Revenue Fund? This bill was introduced in the Senate. Is not
everything in connection with it charged to the Consolidated Revenue Fund?
The measure has not yet gone to the House of Commons.

Mr. DRIEDGER: In connection with the income tax provision I did want to
make the observation that under the income Tax Act Act you are dealing with
an assessment.

The CHAIRMAN: No.
Mr. DRIEDGER: Well, there might be others.
The CHAIRMAN: Yes.

Mr. DrIEDGER: But in the case of bankruptey, the important thing is to get
information to see the relationship between companies, and if you have to put
the documents aside, seal them and put them aside, you have not the opportu-
nity of going through them, and by the time you do get them probably the
information is of little value to you, because the other companies involved may
have taken their books away, so you would not be able to get at them.

I think the situation is different, because in the one case you are assessing
for income tax. Here you want to get information and it is essential to get it.

The CHAIRMAN: That is exactly the language in the Income Tax Act. It is in
relation to the administration of the act and the authority to go in and make
seizure.

Mr. DRIEDGER: Would it not be a case of company “A” being given 24 hours,
and although companies “B” and “C” might be involved you would not know
they were involved, and inside of 48 hours they could get rid of the documents
they did not want to get? You may be suspicious of company “A” but not of
companies “B” and “C”, who may be interested.

The CHAIRMAN: You know the answer to that. If you figure out that there
are three or four companies in a scheme and you go in and make a seizure in
one place, and by examination of those documents you may find that it leads
you into other places, the moment you go into company “A” the telegraph
System will work right away.

Senator BEAUBIEN (Bedford): Mr. Chairman, if they are given 48 hours how
can they really get in to find out what it is all about?

Senator CoNnNoLLY (Ottawa West): I think the answer to that question is
that probably before 48 hours in respect to the seizure, the seizure in company
“B” begins. I do not think your amendment reads 48 hours from the seizure that
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is made on the parent company, if there are subsidiaries that ultimately you
have to get at.

The CHAIRMAN: It says a period of 48 hours following the seizure.

Senator CroLL: But the seizure may be at different times.

Senator CoNNOLLY (Ottawa West): Yes, they may be different seizures. The
point I want to make is that, as you suggest, Mr. Chairman, there is a tip-off.

The CHAIRMAN: No, I suggest that if you go into company “A” and it is only
when you are in company “A” that you see from some records in there that
companies “B”, “C” and “D” may also be involved, the 48 hours delay in
making copies would have nothing to do with the situation. The tip-off would
come the moment you went in.

Senator MoLsoN: Would it not be fair to say, Mr. Chairman, that you could
not do the same things at the same time with the same document, and if you are
having them copied no staff could really be examining them properly to see if it
was company “B?” “C”’ (‘D”, ((E” OI' “F)’?

The CHAIRMAN: That may be a fair assessment. I am asking what is the
conclusion to be drawn from that?

Senator MoLsoN: What I want to point out is that it would merely delay or
perhaps add to the possibility of the tip-off.

The CHAIRMAN: I am saying the tip-off would occur the moment he went
in. The person whose documents are being seized is surely best informed of
where this would lead, and the tip-off would occur right away. It seems to me
that we have wandered somewhat from the point. We were talking about
solicitor and client privilege. Have you anything further to add to that, Mr.
Minister?

Hon. Mr. CarpiN: I would like to have your reaction to the proposed
changes that were made, and which I think were circulated to you, to see just
how far this would meet with your approval.

The CHAIRMAN: We are going to consider what you have said, Mr. Minister,
after we have finished with the matter of representations. I was expressing a
view, only the Chairman’s point of view, that I felt the solicitor and client
privilege should apply at the time of seizure. I tried to give my reason as to
why it should not only be asserted at the time of trial, because then the real
purpose of solicitor and client privilege has disappeared. The purpose of
solicitor and client privilege is to retain as personal to the client legal advice
that he has secured, and the moment you move the privilege out of the trial the
documents are open to the seizing officer for all purposes.

Hon. Mr. CarpiN: But I understand that the provision of the Income Tax
Act is for a specific purpose. I do not see that this is fulfilled in the Bankruptey
Act at all, and I think it might work the other way and cause some sort of
obstruction.

Senator CroiL: Mr. Chairman, these amendments were drafted yesterday
and copies were sent out to us. I do not know how much time the minister has
had to give to them. He has heard our discussion here. Do you not think it
would be a good idea to allow the matter to stand for the moment to give him a
little more time to consider our amendments, and perhaps in the light of them
come up with something comparable or helpful?

The CHAIRMAN: If the minister asks for further time to consider, I would
certainly agree, but it will delay the passage of the bill. The minister would
have to accept that as being explicit. :

Hon. Mr. Carpin: Mr. Chairman, of course, I do not want to delay unduly
the passing of this bill. However, I think it is a most important matter. I feel
strongly about not wanting to cause any obstruction to the work of the
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Superintendent. I would ask to be given time to consider this. I am not sure
whether this is normal procedure, but if it were possible to have a small,
informal meeting between yourself and myself to go over some of this, to see if
we cannot come to a happy meeting of minds and a working arrangement, that
would be satisfactory to me.

I have before me amendments that you have proposed. I understand that
you have also a copy of the changes which we feel could be made which you
might consider. Then perhaps at a meeting we might see if we cannot iron out
some of this.

Senator CrRoLL: Mr. Chairman, may I suggest that the Chairman designate a
small committee to meet with the minister for the purpose of reviewing these
amendments—whatever the chairman wants in numbers—at a time that is
suitable to the minister?

The CHAIRMAN: I have found in the past that setting up a small subcommit-
tee usually ends up by being so small it consists of one person, the Chairman.

Senator CRoLL: I am satisfied to leave it with the Chairman.

Some Hon. SENATORS: Carried!

Hon. Mr. CARDIN: May I ask whether or not the committee did consider the
alternative that was proposed?

The Law CLERK: I believe, Mr. Minister, it was read into the record
yesterday by the Superintendent, but I do not think copies are yet available to
the committee as a whole.

The CHAIRMAN: No, but the committee was here and heard it, and we
discussed the alternative procedures.

Senator CROLL: Yes.

The CHAIRMAN: And this drafting was on the instructions of the committee.

Hon. Mr. CARDIN: I see.

Senator LEONARD: It is still open for consideration by the committee, I take
it.

The CHAIRMAN: We deliberately delayed the proceedings at the stage of
having these amendments moved and seconded and not voted on.

Senator CroLL: They would have passed almost unanimously yesterday, as
I think they would today.

Senator ConnoLLY (Ottawa West): Mr. Chairman, I should remind you it is
not likely that the Senate will be sitting next week.

Hon. Mr. CarpiN: I regret the delay. However, I honestly believe this
should be gone into much more deeply by myself, and I would hope to be able
to get in touch with a group of honourable senators that the Chairman might
designate.

The CHAIRMAN: May I suggest this, that we defer further action in relation
to these amendments having to do with copies of documents and also having to
do with solicitor and client privilege? However, I think section 22 which we
stood yesterday—

: Senator CroLL: I think we can carry that. I was the only one who objected
0 it,

The CHAIRMAN: Section 22 carries the benediction of Mr. Tassé. I think we
should carry that. I take it you have no objection to that, Mr. Minister?

Hon. Mr. CARDIN: No.

Hon. SENATORS: Carried.

The CHAIRMAN: Then section 22 carries, and the two items, it is understood,
Stand at the request of the minister for further consideration, and the earliest
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possible time they could be taken up by the Senate would be the week of May
24. Concerning this subcommittee, I am available, but I prefer not to be the only
one.

Senator CroLL: It is up to you. You can call on anyone you like from the
rest of the committee.

The CHAIRMAN: I have had that experience too. I have been struggling for a
while to get one such subcommittee together.

Senator CroLL: I know what you are referring to.

Senator CoNnNoOLLY (Ottawa West): Mr. Minister, is it agreeable that this
matter go over until the Senate reassembles on May 24? This is satisfactory,
Mr. Cardin?

Hon. Mr. CarpiN: I believe there is no alternative but to look into this more
thoroughly.

Senator ConnNoLLY (Ottawa West): I do not think the progress of legislation
in the House of Commons is going to be affected in any way.

Hon. Mr. CaArDIN: I agree with you. Thank you very much, Mr. Chairman,
and I want to thank the members of the committee for having given me their
views on this matter.

Senator LEONARD: We are grateful to you, Mr. Minister.

The committee adjourned its consideration of the bill.
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ORDER OF REFERENCE

Extract from the Minutes of the Proceedings of the Senate, Monday, May 9,
1966.

“Pursuant to the Order of the Day, the Senate resumed the debate on the
motion of the Honourable Senator Smith (Queens-Shelburne), seconded by the
Honourable Senator Isnor, for the second reading of the Bill C-145, intituled:
“An Act to provide for the development of the commercial fisheries of Canada”.

After debate, and—
The question being put on the motion, it was—
Resolved in the affirmative.

The Bill was then read the second time.

The Honourable Senator Smith (Queens-Shelburne), moved, seconded by
the Honourable Senator Isnor, that the Bill be referred to the Standing
Committee on Banking and Commerce.

The question being put on the motion, it was—
Resolved in the affirmative.”
J. F. MacNEILL,
Clerk of the Senate.
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MINUTES OF PROCEEDINGS

WEDNESDAY, May 11th, 1966.

Pursuant to adjournment and notice the Standing Committee on Bahking
and Commerce met this day at 9.30 a.m. ‘

Present: The Honourable Senators Hayden (Chairman), Aird, Aseltine,
Beaubien (Bedford), Blois, Burchill, Connolly (Ottawa West), Cook, Croll,
Davies, Farris, Fergusson, Flynn, Gershaw, Gouin, Haig, Irvine, Isnor, Kinley,
Leonard, Molson, Pouliot, Smith (Queens-Shelburne), Taylor, Vaillancourt,
Walker and Willis. (27).

In attendance: E. Russell Hopkins, Law Clerk and Parliamentary Counsel.

On Motion of the Honourable Senator Croll it was RESOLVED to report
recommending that authority be granted for the printing of 800 copies in
English and 300 copies in French of the proceedings of the Committee on Bill
C-145.

Bill C-145, “An Act to provide for the development of the commercial
fisheries of Canada”, was read and examined.

The following witnesses were heard:
DEPARTMENT OF FISHERIES:

The Honourable H. J. Robichaud, Minister.
I. S. Walker, Chairman, Fisheries Price Support Board.

On Motion of the Honourable Senator Isnor it was RESOLVED to report
the said Bill without amendment.

At 10.40 a.m. the Committee proceeded to the next order of business.
Attest.

Frank A. Jackson,
Clerk of the Committee.
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REPORT OF THE COMMITTEE
WEDNESDAY, 11th May, 1966.

The Standing Committee on Banking and Commerce to which was referred
the Bill C-145, intituled: “An Act to provide for the development of the
commercial fisheries of Canada”, has in obedience to the order of reference of 9
May, 1966, examined the said Bill and now reports the same without any
amendment.

All which is respectfully submitted.

SALTER A. HAYDEN,
Chairman.
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THE SENATE
THE STANDING COMMITTEE ON BANKING AND COMMERCE

EVIDENCE
OrTawa, Wednesday, May 11, 1966.

The Standing Committee on Banking and Commerce to which was referred
Bill C-145, to provide for the development of the commercial fisheries of
Canada, met this day at 11.00 a.m.

Hon. SALTER A. HAYDEN in the Chair.

The committee agreed that a verbatim report be made of the
committee proceedings on the bill.

The committee agreed to report recommending authority be granted
for the printing of 800 copies in English and 300 copies in French of the
Committee’s proceedings on the bill.

The CHAIRMAN: Honourable senators, the Minister of Fisheries, the
Honourable H. J. Robichaud, is present, and we have for consideration Bill
C-145.

Is there any general statement, Mr. Minister, you would like to make, or
are you going to deal with the particular parts of the bill?

Hon. H. J. Robichaud, Minister of Fisheries: Mr. Chairman, I do not think
there is any need for me to make an additional statement this morning. I made a
statement on the introduction of the bill, at the resolution stage in the House of
Commons, and I also made a further detailed statement when the bill was
introduced before the Committee of the Whole. However, I am prepared to
answer any questions that would be directed to me.

The CHAIRMAN: Is it satisfactory to the committee that we proceed by
way of questions?

Hon. SENATORS: Agreed.

Senator SMITH (Queens-Shelburne): Mr. Chairman, may I start the pro-
ceedings off by referring the minister to section 3. I am now voicing a few
questions which were put to me when I moved second reading in the Senate.

There was a feeling among some members of the Senate that they should
know more about what the intentions of the department were, and I would
refer the minister to clause 3 of the bill which gives the power to the minister
to undertake projects under the three headings, (a), (b) and (c). I wonder
Whether the minister can give us a short run-down on what the department has
In mind in relation to these three classes of projects.

Hon. Mr. RoBicHAUd: Mr. Chairman, as stated in section 3 of the bill, it
gives the power to the minister to undertake projects, some of which are
outlined in the subclauses of the bill. The purpose of this bill is to give, under
an Act of Parliament, powers to the minister to proceed with fisheries develop-
ment projects.

In recent years, particularly since the federal-provincial conference on
fisheries which took place in January, 1964, a number of projects for new
€xploration and new experiments in order to develop new types of fisheries
both on the Atlantic and Pacific coasts, have been undertaken. Some of these
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have been on a cost-sharing basis with the different provinces—particularly the
Atlantic coast provinces and Quebec, and others with companies and a few with
individual fishermen. -

This had to be done under a special appropriation. This act gives power to
the minister to proceed with such projects and it also expands to some extent
the scope of this type of activity.

I do not know, Mr. Chairman, if the honourable senator has a specific
project in mind, or if the committee requires more details, but I feel that this
subsection of clause 3 covers in substantial detail the activities which are permit-
ted under this bill.

Senator SMmITH (Queens-Shelburne): Mr. Chairman, what the minister just
said is very true, and I think I did mention in the Senate that I have never yet
seen a bill which spelled out in such lucid fashion what the intentions are in
general. .

One of the questions which were raised during the debate—and I know the
minister has been on a very important mission within the last few days and
may not have had a chance to read or have reported to him what was said in
the Senate—one of the points or questions raised was: is the Fisheries Depart-
ment going into the fish business? Are we getting into a form of socialism,
where we would be socializing the fish business? And I think perhaps an answer
from you might be helpful.

Hon. Mr. RoBICHAUD: My answer is no, Mr. Chairman. The Department of
Fisheries has no intention whatsoever of getting involved in the fish business.
But we in the department do feel that, if fishermen are to introduce new types
of fishing gear and make new explorations, if they are to find new varieties of
fish, then it is our duty to assist, because this is part of research, and research is
the full responsibility of the federal Government. We are contributing, say, on a
50-50 basis or, in some projects, on a 25-75 basis, where we bear 75 per cent of
the costs for such exploratory projects.

There were a limited number of such projects before 1964, but the program
has been accelerated since then.

A number of projects on a cost-sharing basis have been undertaken with
the provinces or with the industry, but, to confirm that it is not our intention to
get into the fishing business, I want to clear a point that was raised. I believe
that, in the course of the debate on this bill before the Senate, the matter was
raised why the federal department would not contribute to improving certain
types of fish processing plants.

This is not our intention, because definitely it is not our intention to get
involved in the fish business. We feel that this is a responsibility for the industry
itself, and in some cases for the provinces to assist through loans or other mea-
sures.

Senator SMITH (Queens-Shelburne): I am glad to have that statement on
the record, of course.

The CHAIRMAN: Mr. Minister, are those items which are set out in section 5
the limitations in relation to the development projects, and the authority
therefor in section 3?

Hon. Mr. RoBicHAUD: The details which are mentioned in section 5 are
applicable to cold storage only. This is perhaps a deviation from the items
referred to in section 3.

In previous years a certain amount of assistance through grants was
available under the Cold Storage Act, which was administered by the Depart-
ment of Agriculture.

In the late fifties or early sixties it was decided by the Government then in
office that this assistance should be discontinued. I think that was more or less
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part of an austerity program; but since then representations have been made to
the Department of Fisheries to assist in the construction or improvement of cold
storage facilities.

The purpose of this clause 5 in the Act is to take care of such assistance. It
is applicable to cold storage only.

Now, there is a different reason for the Department of Fisheries to get
involved in this type of assistance, because under our new requirements we
require that the temperature in cold storage, where fish is being held in storage,
should be reduced to, I believe, 15 below, and this would require an additional
expenditure by the owners of cold storage plants.

This is one of the reasons why we have this clause, which will provide
special assistance to cold storage plants, but the same assistance does not apply
in general to fish processing plants.

This does not mean, however, that should there be in some areas—whether
it be the Atlantic coast or the Great Lake area or the Pacific coast—a processing
plant ready to introduce a new process, a new type or way of processing fish,
that we will not be called upon to assist at least at the experimental stage. This
we are doing now on the Pacific coast, where we are trying to find new ways of
processing dogfish.

This is a new venture which requires additional expenditure, probably with
some risks involved although our experiments so far have proven quite
successful. We feel in such a case that we are justified in sharing in the
expenses involved at the experimental stage.

Senator SMITH (Queens-Shelburne): Mr. Chairman, I just have one more
point and then I think some of the others should ask their own questions. I
made the point, and perhaps I made it at too great length, when I had an
opportunity to speak in the Senate on the bill, but my question now is; is there
any provision in the bill which would give the minister and the department the
power to enter into any other sharing of costs in connection with modernization,
in terms of the new regulations both in effect now and to be proposed, to give
those plants a chance to modernize, for example, their salt fish plants, in the
same way that you are assisting the cold storage plants.

I know the situation there, and it is a very worth-while thing that you are
doing in relation to the modernization of the cold storage facilities.

Hon. Mr. RoBicHAUD: Mr. Chairman, it is not our intention to get involved
in this type of assistance. As I said earlier, this is a responsibility for the
provinces. If the federal Government were to get involved in assisting practical-
ly every fish processing plant which needs modernization, it might be consid-
ered that the department wanted to get into the fish business. Now, these
regulations are not new. They are not imposed by the federal Government or
the Department of Fisheries, but are being supported by the industry itself in
order that it may maintain a standard of fishery product which will enable us to
compete on the world market. If I gave you this morning some details with
respect to some of the existing plants in respect of which we are insisting on
improvements I feel sure that the members of the committee would agree that
we would have no alternative but to close down some of these plants in order to
protect the industry.

Senator SMITH (Queens-Shelburne): Mr. Chairman, that is quite true in
respect of the regulations that have been in existence for the past year or so. I
think the industry realizes this is the sort of thing that has to be done. I was
referring particularly to the proposed regulations which the department intends
to make effective as of April 1, 1967. The effect of those new federal regulations
on a great many of our small and poorly financed salt fish plants will be serious.
They will have great difficulty in meeting the standards required, not in respect
of the products they export from their plants in the future but in the kind of
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plant from which they are exporting. A greater burden will be placed upon
them than that which is placed on those which would like strict requirements.

The example I gave in the Senate was to the effect that the principle has
been established in three other different fields, all relating to the improvement
in quality and in the plants. One was the cheese industry. Here there is a very
extensive program which is still going on, and in which the cheese product itself
received a premium payment from the Government. Grants were also made for
the improvement of plants making cheese. The second example I gave was that
of the incentive payments to farmers who raise high quality hogs. The third one
was the program, which has now been finalized, of subsidizing the equipping of
the maple syrup industry in the province of Quebec with the kind of containers
which will result in a better product.

If the federal Government has intervened in these other fields then it
would naturally follow, I think, in order to encourage people to improve their
product and their plants, and not at the same time force them to a large extent
out of business by new federal regulations, the federal Government should give
them some kind of assistance in meeting the requirements which do not affect, to
any great degree, the large units. We are getting more large units all the time,
but the situation in respect of them is entirely different from that in respect of
the little plants which have not access to funds from other governmental
sources.

Hon. Mr. RoBicHAUD: I think the difficulty in this field has been exaggerat-
ed. Very few plants, if any, have been closed due to the imposition of the new
regulations. These regulations are standard, and they are being applied after
long discussions with the industry. Even the draft regulations are submitted to
the industry before they are approved by order in council.

I just want to repeat what I said earlier. We feel that in the fishing
industry it is not the responsibility of the federal Government to become
involved in this type of assistance. We may make comparisons with the
assistance given agriculture, for instance, but we should not disregard the type
of assistance that we in fisheries give to the primary producer by various types
of subsidies and grants.

When we subsidize a fisherman, for example, with 40 or 50 per cent of the
cost of his vessel and gear then it seems to me that this is a substantial
assistance. Our assistance in this regard is aimed particularly at the primary
producer himself, namely, the fisherman, and who we feel is the one in need of
most help. :

Senator SMITH (Queens-Shelburne): I am not arguing the point. I am glad
that the minister has a chance of explaining his position before this committee,
because I do not think this matter was explored to a great extent in the other
place.

Following the observation just made by the minister, we have for many
years made, and we are going to continue making, it possible for fish plants
themselves, disregarding the interest we have always had for the fisherman as
primary producers, to modernize their lower temperature cold storage facilities.
It seemed to me that it was logical to do something in another field which would
make it possible for the salt fish plants to come in under the new regulations,
Perhaps I might be allowed to give the minister one definite illustration of what
I am talking about. '

There is in western Nova Scotia quite a number of plants which, because of
the traditional method of fishing herring in a season that is limited to somewhere
between two or three months of the year, will find it completely uneconomic to
continue operating if they have to spend considerable sums of money. I
recognize that many of these older units in this particular part of the country
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eventually have to go. Some of them have already gone, and more will go soon.
But, there is a number of them that fall into the class of small fish plants for
which these regulations make great difficulty. I wonder if the minister would
comment on that particular phase of it.

Hon. Mr. RoBicHAUD: Mr. Chairman, I repeat again what I have said. This
is not the purpose of this act. This act has not been introduced in order to keep
in business a large number of small fish plants, some of which are not what I
would call economic units, or are not operating in an economic manner.

Senator Smith has mentioned that some of those plants will have to spend
considerable amounts of money in order to meet the requirements of the fishery
regulations. But, in most cases this is not so. The expenditures involved are not
considerable, and they involve only minor improvements to the existing facili-
ties. As I have said, I could give examples of some plants that are operating now
but which should not be in business. They should not be allowed to operate.
They should not be allowed to process food products.

Senator SMITH (Queens-Shelburne): Are you talking about the salt fish
industry?

Hon. Mr. RoBicHAUD: Yes, I am talking about the salt fish industry. There is
a very small number of fish plants in that particular section of Nova Scotia
which will be affected to the point where they will have to close their doors.

Now, it has been the practice in the past, and it still is the practice, for the
provinces to come to the assistance of those plants that can operate in an
economic way by giving them loans to make such alterations as are required in
the regulations. But, this is certainly not the purpose of this act, and I am sure
that if this act was intended to give this type of assisance then we could be
accused of trying to socialize the industry, or of trying to get into the fish
business.

Senator SMITH (Queens-Shelburne): Mr. Chairman, I just wanted to relate
my proposal to the minister to what he is doing in respect of modernizing cold
storage plants in the fresh fish industry. The principle is the same.

Hon. Mr. RoBicHAUD: No, Mr. Chairman, the principle is not quite the same.
Perhaps the basic principle is the same, but in most cases the cold storage
operation of a fish processing plant is the most costly part of the operation, in
both its construction and its operation and maintenance. It is a known fact in
the fishing industry that it is not a paying proposition. The freezing and storing
of fish in cold storage is a very costly operation. This is why we felt that is one
aspect of the industry that could be protected by some type of assistance, either
by grants or loans, which will be covered by the regulations under this act. This
has been recognized in the past by previous governments. It was recognized
that some special type of assistance should be made available to cold storage
plants, because they have a very expensive operation.

The same thing cannot be said of a small fish plant engaged in preparing or
processing salt fish for market, because all we ask of them is that they have a
decent supply of water available. We ask them to have a decent floor that they
can clean at the proper time. We ask that the walls be clean and painted. So, it
seems to me that this is not the type of assistance that we should be involved in.

Senator SMiTH (Queens-Shelburne): Mr. Minister, in the list of proposed
regulations to affect the salt fish industry you have other requirements which
come in the expensive field. I am referring to the fact that any part of the
conveyor systems used in these small herring plants that comes into contact
with the herring or any other kind of salt fish must be made of stainless steel.
That is, if it comes into contact with the fish taken off the boats and hauled into
the plants it must be of stainless steel. 1 have been informed—
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Hon. Mr. Robichaud: May I interrupt here? You are not referring to salt
fish plants but to curing plants.

Senator SMITH (Queens-Shelburne): What is the difference between a salt
fish plant and a curing plant? The fish comes over the wharf onto a conveyor
and it goes into the plant. From my understanding of what I have read—

Hon. Mr. RoBIcHAUD: There is a difference in the number of small fish
plants in that particular part of Nova Scotia that are engaged in the curing of
salt fish—either dry cured or boneless—for market. But, you are talking now of
plants engaged in the preparation of herring—that is, marinated herring—for
market. I agree and insist, and I always will, that the regulations concerning
those types of plants must be much more severe than those respecting the salt
fish plants, because the operations are altogether different. If you are going to
allow metal tables that are subject to rust, how are you going to prevent this
rust contaminating the fish itself? The use of stainless steel in these conveyors is
a must in this type of plant.

The CHAIRMAN: Mr. Minister, I do not think Senator Smith is complaining
about your insistence on these features. He is talking about the cost, and who
should help with it.

Senator SMITH (Queens-Shelburne): That is right.

The CHAIRMAN: You say that as a matter of policy—

Senator KINLEY: Mr. Chairman—

The CHAIRMAN: Just a moment, Senator Kinley. I have promised to
recognize Senator Phillips after Senator -Smith is through, and I am not sure
that Senator Smith is through yet.

Senator SmitH (Queens-Shelburne): I will leave this for the time being,
but I just wanted to make these remarks, and have the minister comment on
them. He has made the statement that the department has consulted the
industry and that they are in favour of it—or, at least, that is the impression I
received. I have had some correspondence from an organization known as the
Western Nova Scotia Fish Dealers’ Association which I understand has 70
dues-paying members—

Senator IsNoR: How many?

Senator SmiTH (Queens-Shelburne): Seventy dues-paying members, 55 or
56 of whom met with the inspection branch officials for a discussion of the
proposed regulations. I have been informed that there was not one member of
that association who agreed that these regulations should be in the form in
which they are in all their aspects, not that they disagreed with the intent of
them, or with the desirability of doing such things, but they were faced with
financial problems in meeting the specifications. I have been told that they just
cannot meet them having regard to the profits available from their businesses.
It is difficult for them to obtain bank loans, or even loans from the Nova Scotia
Government. The Nova Scotia Government, as the minister knows, has directed
most of its attention to a large-scale lending program, in one form or another,
to the new modern fresh fish plants, and perhaps some of the plants that in the
future will be dealing with salt and cured fish.

These proposals, in the opinion of the people with whom I have had some
discussion, are badly timed, having regard to the expense involved. I have been
told that even for one of the smallest plants it would require an expenditure of
$20,000, and $20,000 is a lot of money for a man who has no surplus, and who is
vital to the support of the net fishermen in some of these harbours because he
provides a competitive market pricewise for the product of the fishermen,
whether it be herring or groundfish. That is the situation as it has been told to
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me. I have not surveyed the whole industry, but I have talked to a number of
people in it, and they have confirmed what I have said.

Hon. Mr. RoBicHAUD: I am sorry, Mr. Chairman, but I just cannot agree
with this statement. Our feeling is that these improvements are overdue for the
protection of the industry itself. I just cannot accept a statement that it will
cost $20,000 for a small plant to meet the requirements of the fisheries
regulations. Through my personal experience in the fishing industry over the
years—and I have visited a number of those plants—I know that when you take
a pencil and a sheet of paper and go through the additions or improvements that
have to be made to a plant to meet the regulations, you will find that in most
cases the figures stated are much too high.

Senator SMITH (Queens-Shelburne): I shall put on the record a breakdown
of the cost for a small fish plant. These are not my figures, because I am not in
the fish business, but they have been given to me as minimum figures: For the
replacement of tanks, $6,000; cement floors, $2,500; stainless metal require-
ments, $2,000; approved stainless metal tables, $1,000 per table—the amount
there, of course, will depend upon how many tables are required. Approved
water supply—this is a difficult figure because one does not know what it is going
to cost, but my informant said the cost would be upwards of $3,500. Those
figures total $15,000, and they came from people who said that the total could
be a great deal more depending on other factors involved. The figure of $20,000
that I gave appeared to be a reasonable one from my correspondence.

The CHAIRMAN: Senator, may I interrupt you. We have now reached the
stage where perhaps we have worked this point over, across and sideways. We
have the figures that have been supplied to you, and which you are not in a
position to vouch for personally. We have the minister’s statement that based on
his experience the cost would not be anything of that order. We have the
overriding basis for the regulations, namely, the concern for the health of the
people—the consumers of food. Can we take it any further?

Senator SMITH (Queens-Shelburne): Perhaps not in relation to this bill,
Mr. Chairman, but we have very few opportunities of discussing a subject of
such great importance to us on the coast.

The CBAIRMAN: I am not trying to shut off any discussion.

Senator SMmITH (Queens-Shelburne): I shall not delay this, but I did want
to make sure that the minister understood the point of view of the operators of
fish plants as it had been passed on to me. I would suggest that if he has figures
given him by the departmental officials which are lower than the ones I gave,
then that is the kind of information that is useful to the committee. Such
information must be in the hands of the inspection branch people located in
Halifax. They could have another meeting with the west Nova Scotia Fish
Dealers’ Association, and make them understand what they are up against
better than it is understood today. I will leave it there.

Hon. Mr. RoBicHAUD: This might be the final word. I think we have gone
far enough on this subject, but Senator Smith has referred to the replacement
of tanks costing $6,000. If there is a need to replace the tanks then it means the
ones there are not suitable.

Senator SMiTH (Queens-Shelburne): As I understand the situation, under
the new requirements there must be in these fish plants no place for wood to
come into contact with salt fish.

Hon. Mr. RoBICHAUD: Absolutely not. Wooden tanks are permitted in those
plants. There is a misunderstanding there. The senator also said that it would
cost $3,500 for the water supply. I would hope in all cases we would insist that
any plant preparing food should have an adequate water supply approved by a
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laboratory. This is all we are asking. If a plant is using polluted water then we
cannot allow that plant to operate.

Senator SMITH (Queens-Shelburne): Of course, nobody wants that, but
that is part of the cost. I am just trying to make a case for these people. I think
it should be explained to them so that they understand the situation better than
they do now. '

The CHAIRMAN: The question is: Do they have to spend that much money in
order to overcome pollution?

Senator SMITH (Queens-Shelburne): I do not care what they spend. The
point is that to meet the requirements that are going to be imposed on them
they require so much money, and they tell me they have not got it. I think the
minister understands the point of view that I was asked to bring to his
attention. I conclude my remarks.

The CHAIRMAN: Senator Phillips?

Senator PHILLIPS: Mr. Chairman, my first question is on the assistance for
bait freezing units, and cold storage. Can the minister give us any idea whether
it is the intention of the department to carry on the plan under the old Cold
Storage Act which I think was one-third, one-third, one-third.

Who would be eligible for the grants, and, if there were a grant, particular-
ly in the case of a bait freezing plant, would it be available to all the fishermen
in the area?

Hon. Mr. RoBICHAUD: Mr. Chairman, in reply to Senator Phillips’ question,
we have a special bait program in Newfoundland which does not apply to other
provinces, this is due to part of the agreement of Confederation.

We also have available in other provinces assistance to bait freezing units
for a maximum amount of $10,000 or 50 per cent of the storage room, whichever
is the lesser.

Under these regulations it is our intention to introduce a new type of
assistance which could be partly on a subsidy basis, depending on the total cost
of the construction, and perhaps we could also add to this certain loan facilities,
long-term loans at a fixed interest which would facilitate the construction of
such cold storage plants.

A definite policy has not been determined. We wanted first to have the
authority by having the act approved and get royal assent so that we could go
ahead and draft a regulation that would be applicable in this case. But the
purpose of the act is to give this type of assistance either through grants or
through loans for the construction and improvement of cold storage plants in
fishing communities. '

Senator PHILLIPS: What type of firm would be eligible? I am thinking of
this as being a grant. There is the case of the sugar refinery making an
announcement that I think they are opening three plants, three new fish
plants.

Now, are they going to be eligible for a grant from the Government that is
not going to be repaid in any way? Their company, as I understand it, is in no
need of any financial assistance.

Surely we are not going to give them a grant from public funds that is not
repaid.

Hon. Mr. RoBicHAUD: I would hope, Mr. Chairman, that any type of
assistance would not be made retroactive. If this company is actually proceed-
ing, as I understand they are, with construction of a fish processing plant and
cold storage, I believe they do come under the aid to industry program in the
designated area, which is only normal. But, personally, I cannot see how such @
plant would come under this type of assistance.
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This is not the purpose of this, and it certainly would not be made
retroactive.

The CrHAIRMAN: Was there any suggestion of that, senator?
Senator PHILLIPS: The way the act reads—

The CHAIRMAN: But I mean about the company you mentioned. I happen to
know a lot about it.

Senator PHILLIPS: I just used that as an example. We have other companies
that could move into the same type of operation and get a grant, and I can see
this for a small company which wants to improve. But, really, for subsidiary
companies of another firm, I was wondering if there was any need for them to
be covered under this act?

Will the big freezing unit which gets assistance still be required to post a
bond that its facilities will be available to all fishermen in the area?

Hon. Mr. RoBicHAUD: Right, because this bond is already covered by
existing regulations. I cannot see how we could deviate from existing regula-
tions unless we changed such regulations, but I do not think it is our intention to
change existing regulations.

Senator PHILLIPS: In section 3, the introduction and demonstration to
fishermen of new types of fishing vessels, it has been my view, Mr. Minister,
that the Department of Fisheries has concentrated on developing draggers and
have done a very good job in this regard, but that the inshore fisherman needs
assistance in designing a type of vessel that will serve several purposes. Has the
department any plans in this regard?

Hon. Mr. RoBicHAUD: Yes, Mr. Chairman, we have plans in this regard.

Two weeks ago today a meeting was held in Montreal with representatives
of the Department of Fisheries for the different Atlantic provinces and Quebec.
We are proposing to increase from 25 and 30 per cent to 50 per cent the grants
available for the construction of approved types of small fishing vessels from 35
to 55 feet in length.

The purpose of this grant is to assist the inshore fishermen. We are
convinced that we cannot ask a large number of inshore fishermen, as we have
on the Atlantic provinces, to depend, for example, on two months’ fishing for
lobster only. It is not logical that a man should earn his living in two months of
operation.

So we are increasing from 25 and 30 per cent to 50 per cent subsidies which
will be applicable for the construction and equipment of fishing vessels of
approved types.

We are now negotiating with the provinces concerned in order to specify
the type of vessels that would be applicable.

I am sure that the honourable senator is aware that we have had difficulties
in the past. I can show records where we are being asked to subsidize small
vessels, 35-foot vessels, that have cost in the vicinity of $700 or $800.

So this is not the purpose of this program. We want to give the fisherman
better equipment so that he can expand his operations, and we certainly have
this in mind by increasing to 50 per cent this subsidy.

Senator PHILLIPS: Yes, but have you any facilities to help the fishermen
design these vessels?

Hon. Mr. RoBicHAUD: Yes, definitely. We are going to provide the fishermen
With special designs. We also have experts in the field who will supervise the
Construction, even if it is done by the fishermen themselves.

We are not going to prevent the fishermen, who have been building their
Own boats, from carrying on doing so, but we will supervise the construction
and insist that the boats are built under certain specifications.
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‘Then they will have at their disposition a type of vessel which will permit
them to expand their operations.

The CHAIRMAN: Are there any other questions?

Senator KINLEY: Mr. Chairman, in my opinion, as far as getting the new
bill through, it is rather a consolidation which places under the Department of
Fisheries things that were under other departments. For example, the minister
has now taken great liberty with regard to sanitation and research.

I think that is necessary. If we do not have clean, good fish, we will have no
markets, and I think his efforts to have clean fish are salutary, because fish is a
very delicate product which deteriorates very fast, and I think we have suffered
already in Nova Scotia because of some parts of our fisheries being subject to
deterioration, especially in the scallop fishery.

Now, with regard to construction and equipment of fishing vessels, we had
that on our commission, it was innovated by the Maritime Commission some
years ago, and it has been carried on quite successfully.

It is under the Fisheries Department and I think that is where it should be.
It is all right.

Furthermore, the minister has permission to deal with provinces in pay-
ments, and to deal with them in co-operation, and, if he cannot, he can deal
with the fishermen. I think that is salutary, because it gives him the ability to
bargain in a better way: if the province will not co-operate, he can co-operate
with the fishermen.

I think that is all right.

Now, there is very little else to the bill, except that it gives the Fisheries
Department a chance to carry out the work for which it is best fitted.

It is a salutary bill, a good bill, and I support it entirely, and I think that
the department is to be congratulated for the way it has carried on and for the
progress it has made.

This idea of socialism—all you have to do is go back to the paper of two
days ago and you will see that the president of the CPR spoke of the socialism
of the CPR.

I have been in Parliament now for 50 years and we have been helping
people, and trying to make progress for those 50 years, and I think that this bill
is all right. I support it, Mr. Chairman.

Senator ISNOR: Mr. Chairman, I would ask the minister to be good enough
to go over section 8, subsection 1, which reads:

All expenditures for the purposes of this Act shall be paid out of
money appropriated by Parliament therefor.

and section 8, subsection 2.

My question is: has that money been included in your estimates of this
year?

Hon. Mr. RoBIicHAUD: Yes, Mr. Chairman. We have a substantial amount of
money already in the estimates to cover projects of this kind, and, as an
example of the type of projects that would be covered, last year we had in the
65-66 estimates a substantial amount of money. We entered into a cost-sharing
agreement with the different provinces, the Atlantic provinces and Quebec, and
it is our intention to increase this activity.

For example, only last week we signed an agreement with Captain
Lourmais. For those of you who do not know who Captain Lourmais is, he was
the one involved in swimming, during the winter months, from Quebec to

- Montreal, almost the whole of the St. Lawrence waters. He is probably one of
the best skin divers known.

We have retained his services. He has a special vessel equipped with
valuable equipment. We have a contract with him now for the next eleven
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months. He will be starting next week, I believe. His ship is being overhauled in
Halifax now and he will do various type of work, experimental work for
lobsters, scallops and oysters, and he will give us some information which we
really need.
This is the type of projects that I mean could be covered under this bill.
Senator IsNOR: Your answer is yes, that you have the money?

Hon. Mr. RoBICHAUD: Yes, we have the money, but we will need more. At
the rate we are going now we will probably have to come back on supplemen-
taries to get additional amounts of money.

Senator SMITH (Queens-Shelburne): I hope you do, because the purpose of
the bill will be better served.

Senator KINLEY: I omitted, Mr. Chairman, to say that I think this bill has
some added interest for the inshore fishermen, which is good. I think the other
people who are in need of help should be given assistance in the form of
sanitation and cold storage facilities that will let them keep their product fresh.
I think the minister has in here the ability to do those things.

The CHAIRMAN: Shall I report the bill without amendment?

Hon. SENATORS: Agreed.

The committee adjourned.
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ORDER OF REFERENCE

Extract from the Minutes of the Proceedings of the Senate, Wednesday,
May 11, 1966:

“Pursuant to the Order of the Day, the Senate resumed the debate on the
motion of the Honourable Senator Leonard, seconded by the Honourable
Senator Farris, for the second reading of the Bill C-144, intituled: “An Act to
amend the Bretton Woods Agreements Act”.

After debate, and—
The question being put on the motion, it was—
Resolved in the affirmative.

The Bill was then read the second time.

The Honourable Senator Leonard moved, seconded by the Honourable

Senator Farris, that the Bill be referred to the Standing Committee on Banking
and Commerce.

The question being put on the motion, it was—
Resolved in the affirmative.”

J. F. MacNEILL,
Clerk of the Senate.
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MINUTES OF PROCEEDINGS
THURSDAY, May 12th, 1966.

Pursuant to adjournment and notice the Standing Comrmttee on Banking
and Commerce met this day at 9.30 a.m.

Present: The Honourable Senators Aird, Aseltine, Beaubien (Prove‘ﬂcher),
Brooks, Cook, Crerar, Croll, Davies, Fergusson, Flynn, Gershaw, Gouin, Haig,
Irvine, Kinley, Lang, Leonard, McKeen, Pouliot, Smith (Queens-Shelburne),
Taylor, Walker and Willis.

In attendance: Mr. E. Russell Hopkins, Senate Law Clerk and Parliamen-
tary Counsel.

In the absence of the Chairman and on motion by the Honourable Senator
Beaubien (Provencher), the Honourable Senator Croll was elected Acting
Chairman.

Bill C-144, “An Act to amend the Bretton Woods Agreements Act”, was
read and considered.

Mr. A. B. Hockin, Assistant Deputy Minister, Dept. of Finance, was heard.

On motion of the Honourable Senator Leonard, it was resolved to report
recommending that authority be granted for the printing of 800 copies in
English and 300 copies in French of the Committee’s proceedings on the said
Bill.

On motion duly put it was resolved to report the Bill without any
amendment.

At 10.15 a.m. the Committee adjourned to the call of the Chairman.
Attest.

John A. Hinds,
Assistant Chief Clerk of Committees.
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REPORTS OF THE COMMITTEE
THURSDAY, May 12th, 1966.

The Standing Committee on Banking and Commerce to which was referred
the Bill C-144, intituled: “An Act to amend the Bretton Woods Agreements
Act”, has in obedience to the order of reference of May 11, 1966, examined the
said Bill and now reports the same without amendment.

All which is respectfully submitted.

THURSDAY, May 12th, 1966.

The Standing Committee on Banking and Commerce to which was referred
the Bill C-144, intituled: “An Act to amend the Bretton Woods Agreements
Act”, reports as follows:

Your Committee recommends that authority be granted for the printing of
800 copies in English and 300 copies in French of its proceedings on the said Bill.

All which is respectfully submitted.

DAVID A. CROLL,
Acting Chairman.
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THE SENATE
THE STANDING COMMITTEE ON BANKING AND COMMERCE
EVIDENCE
OrTAWA, Thursday, May 12, 1966.

The Standing Committee on Banking and Commerce, to which was referred
Bill C-144, to amend the Bretton Woods Agreement Act, met this day at 9.30
a.m. to give consideration to the bill.

Senator Davip A. CrRoLL, Acting Chairman, in the Chair.

The AcTiNG CHAIRMAN: We have before us Bill C-144, an act to amend the
Bretton Woods Agreement.
The committee agreed that a verbatim report be made of the
committee’s proceedings on the bill.
The committee agreed to report recommending authority be granted
for the printing of 800 copies in English and 300 copies in French of the
committee’s proceedings on the bill.

The Acting CHAIRMAN: We have with us Mr. A. B. Hockin, Assistant
Deputy Minister of the Department of Finance, who will make a statement to
open the proceedings.

A. B. Hockin, Assistant Deputy Minister, Department of Finance: Mr.
Chairman and honourable senators: The statement that I shall make to you will
be brief. Senator Leonard in introducing the bill into the Senate on Tuesday
gave all the basic facts about the purpose of the amendment, and I do not think
there is really much more that needs to be said.

The two clauses that are before you are first of all a clause to increase
Canada’s subscriptions to the International Monetary Fund and to the Interna-
tional Bank for Reconstruction and Development. These are both, as Senator
Leonard explained, increases which we have felt were appropriate in the cir-
cumstances within the general framework of the increase proposed for the quota
in the International Monetary Fund.

There are really two parts to the quota increase in the Fund. One is a
general quota increase which applies across the board to all members. The other
part is a special increase which applies to a limited number of members to bring
their quotas more in line with the growth in their economic activity and their
international trade. Because Canada’s growth has been particularly rapid in the
period since the last amendment, it was considered appropriate by the other
members as well as by Canada that she should have a special quota increase in
addition to the general quota increase which applies to all members.

The increase which is proposed for the International Bank really takes into
account the special quota increase only, because there is not a general increase in
the over all subscription to the International Bank. Once again, the increase is a
special one. It comes about by reason of the fact that it has been agreed that the
two organizations should keep their quota arrangement pretty well in parallel;
and because we were having a special quota increase in the Fund which
changed Canada’s relative position as a contributor to the Fund, therefore it was
necessary to do the same thing in the International Bank.
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The other amendment proposed, which is a minor one, changes the date of
the submission of the annual report to Parliament, on Canada’s part in the
International Monetary Fund to the International Bank. This is really done for
matters of convenience affecting both the Canadian submission and the prepara-
tion of it and the basic facts that have to go into it by the staffs of the two
organizations. It is a purely procedural amendment to make easier the annual
report to Parliament.

I do not think there is anything further I need to say.

The AcTING CHAIRMAN: Any questions?

Senator LEONARD: Senator Croll, perhaps Mr. Hockin has not had an
opportunity of seeing yesterday’s Hansard of the Senate. I might mention to
him that in dealing with the bill, Senator Brooks, the Leader of the Opposition,
brought into his discussion the matter of a new reserve asset, which he
mentioned I had not dealt with in my presentation. I explained that I did not
think it was strictly relevant. Nevertheless, I think that if Mr. Hockin could
give us some information it would be helpful, not only to Senator Brooks but to
all members of the committee.

Mr. Hockin: Excuse me, I had not seen this reference or I would have said
something about it.

I do not know whether honourable senators have seen the presentation
which we gave to the House of Commons committee. It was a fairly detailed
one, and I think perhaps you would net want me to go into it in detail here. I
am quite prepared, if you wish, as an alternati