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i *CITY OF TORONTO v. FOSS.
Uniey, :
S Ziec,o,rpomtwns——Preve'ntion of Use of Buildings as
54101\;2 or “Manufactories”—Municipal Act, 1903, sec.
Y-law—Ladies’ Tailoring Business.

A
27 OPII;)?I by the Plaintiffs from the
L oy 2ute 150,
City of’ pet Bolding tht

order of a Divisional Court,
reversing the judgment of MipbLE-
q oront, hat a building in Avenue road, in the
bwe-uing‘hous % Occupied by the defendant and used as his
USinegy Wase and ‘3‘1'?0 for the purposes of a ladies’ tailoring
gie&ning of .{)Ot & “manufactory’’ or a ‘‘store,”’ within the

la of the M y.‘l_aW of ithe plaintiffs, passed pursuant to sec.
9, Unicipal Act, 1903, as enacted by 4 Edw. VII. ch.

Th
MAGEEe :Dpeal Was hearq py
G, i% e ODGINS, JJ A
GP&YSon %éryf K.C., for the plaintiffs.
Th "ith, for the defendant.
Ao udgmen,
lles:s\-T e onuse?)t (;frthf? Court was delivered by MerepiTH, J.
n v i ovin ' *E R #
plainti&sv_mlatlﬂn oh; g that the defendant carries on busi-

GaArrROW, MACLAREN, MEREDITH,

€ Provisions of the by-law i on the

> and A 0 e by S up
o ito @ defencIla?tI:npt think that they have proved it. ;
Shop, i bettep 3 ouse could in any sense be deemed a shop

.. . deseription ia L b ‘
Wopk_CCAUSe 1 ption would, ave no doubt, be a
legiblzh?p; but !aslsa Uunesplopably used to some exten‘; as a

Hon; 3¢ S1OP it is not within the by-law or the
¢ brought, if at all, within them, only as
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a manufactory or a store; and I am unable to consider that this
dwelling-house has been proved to be either.

I cannot think that in ordinary conversation it would ever
be described as either a factory or a store; and these words
-are to be given their ordinary meaning. . . . At the most,
it would, I think, be said that the defendant used his house as
a ladies’ tailor shop; and the by-law prohibits only ‘‘butcher
T S

I would dismiss the appeal.

JANUARY 15TH, 1913.

*Re TOWNSHIP OF TURNBERRY AND NORTH HURON
TELEPHONE CO.

Assessment and Taxes—Telephone Company— * All Branch and
Party Lines’’—Assessment Act, sec. 14, sub-sec. 3—Ques-
tions of Fact—Meaning of Terms not in Common Use—Ab-
sence of Evidence—~Stated Case.

Case submitted by the Lieutenant-Governor in Conncll.
under sec. 14 of the Assessment Act, for the opinion of the
Court.

The case was heard by GArrow, MACLAREN, MEREDITH, and
Mageg, JJ.A., and MippLETON, J.

W. Proudfoot, K.C., for the telephone company.

No one appeared for the Crown or for the township corpor.
ation.

The judgment of the Court was delivered by Mereprrs, J.
A.:—The right answer to all the questions submitted depends
altogether upon the meaning of the words ‘‘all branch and
party lines,’’ contained in sub-sec. 3 of sec. 14 of the Assessment
Act; and what that meaning is, is a question of fact, which ought
to be determined, as all questions of fact should be, upon evi-
dence; and, as no evidence of any kind has been submitted to
this Court upon the subject, we are, in my judgment, not quali-
fied or able to give anything like a judicial answer to the ques-
tions submitted.

The Assessment Act gives no interpretation of the
nor any substantial clue to the meaning with which they were

*To be reported in the Ontario Law Reports.
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msed in the sub-section I have mentioned. The words have no
defined legal meaning, but were used to convey a technical mean-
ing in connection with telephone equipment; and, therefore,
their meaning must be proved by witnesses competent to ex-
plain that meaning, before anything like a proper adjudication
upon the subject can be made. If they were words of common
import, the Courts would take judicial notice of their meaning ;
but in such a case it would not be necessary to ask this Court
to deelare that meaning; it would be much simpler to find it out
by consulting the dictionaries, if one could not tell without hav-
ing recourse to them.

It is very probable that not one in an hundred persons has
ever heard of ““party lines’’ in regard to the telephone—in an-
other sense they are quite familiar; and it is also quite possible
that none of us ever heard the expression used in that connection
before this case was brought into this Court; how then is it
possible for us to give anything like a judicial answer to the
question without proper and sufficient evidence upon which to
base our judgment, just as in regard to any other question of
fact? All of which questions must, if properly dealt with, be
dealt with only on the weight of evidence. B

Upon all questions of fact, such as this, the danger lies not
in a Judge’s or juryman’s ignorance of the faet, but in his ignor-
ance of such ignorance, or in that little knowledge the danger
of which has made it the subject of one of the commonest of pro-
verbs. In matters of common knowledge and everyday experi-
ence, Judges and juries alike should make use of such of it as
they possess. But in regard to other facts, justice should be,
as she is depicted, blind to everything but the evidence properly
adduced. If a Judge or juryman profess to have any personal
knowledge, on any such question, that knowledge should be
acted upon only when giving in evidence; no Judge or jury-
man has in this respect any right to assume any higher or easier
position than that of any other witness; it is his duty to be
sworn and submit to examination as such a witness, subject to
bhave his knowledge tested by cross-examination and to have
his testimony contradicted by other witnesses, just as any other
witness and his testimony are.

Judges are supposed to know the meaning of words of the
English language; but when that is too much supposition they
are at liberty to consult the dictionaries, probably upon the ex-
ense of refreshing their memory ; but it is said that dictionaries
are not reliable guides as to the meaning of statutory words, as
often, necessarily so, they must be not reliable guides as to tech-
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nical terms. Lord Coleridge, C.J., observed, in the case of % i
Queen v. Peters, 16 Q.B.D. 636, 'at p. 641, that he was 4
aware ‘‘that dictionaries are not to be vtaken as authori 1
sxponents of the meaning of words used in Aects of Parliamé® 'v
In this case, however, the dictionaries give no light; it is the ‘fa
of the use of common words to deseribe something new ede?
technical character, about which this Court has no know!
nor any evidence.
In my opinion, the only proper answer to give t0 the 9 ly
tions is, that they are all questions of fact which can be P };e is
determined only upon competent evidence, of which the
none.

JaNvAry 15THs i

*Re TOWN OF FORT FRANCES AND ASSESSMENT
A S. W ’
ine 17
Assessment and Taxes—Appeal to Court of Revision— Mim:?
—Assessment Acts and Amendments—Act respectmg ol
cipal Institutions in Territorial Dzstmcts——Appz W;W‘
Court of Revision—Appeal by Person Assessed—4P 90—
Opposing Ratepayer—Forum—District Court Ju ”er
tario Railway and Municipal Board—Conflict—
tion of Statutes.

e
Questions referred, under the Assessment Act, by fthﬁeﬂ'
tenant-Governor in Council to a Judge of the Court 0= i
and referred by a Judge to the Court.

The questions arose out of the provisions of Varwl:f; Of i
by which rights of appeal are given from the J“dglso t@ﬁ?
Court of Revision to a Distriet Court Judge an il
Ontario Railway and Municipal Board.

MugEpP

ot

The case was heard by (GArRrow, MACLAREN,
MagEE, JJ.A., and LexNox, J. Town of

J. Blcknell K.C., for the Corporation of the 5
Frances.

No one appeared for the individuals interested.

rt was

iy

The judgment of the majority of the Cou .
by MACLAREN, J.A.:—Upon the facts containe

*To be reported in the Ontario Law Reports.
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?lf(lll‘itc'of t}}e Judge of the District Court of the Prqvisi»onal
il g 1@1 Distrie of Rainy River, referred by an order in coun-
IWh%proved ¥ His Honour the Lieutenan‘t-qovernor on the
hipy I.;y of July, AD: 1912, to a Judge of this Coupt, .and. by
this (y erre.d to the full Court for hearing and adjudication,
PRIt is of Opinion :— :
ag&il;sf a the time for appealing to the Court of Revision
timg ﬁ;( 2Ssessment in this matter was one month 'aftei' the
225, Seo. 4q L eturning the assessment roll: R.S.0. 1897 ch.
2 Mgy sy c0ded by 4 Bdw. VII. ch, 24, sec. BB sl
of the Co the right of a ratepayer to appeal from the decision
béen take u‘rt of Revision to the Distriet Court Judge has n‘(')‘t
ilway ::H«W'ay. or interfered with by the appeal to the Ontario
Ovep $10,0 Unicipal Board given to a person assessed for
Edw_ VI,I * PUt not o e adverse party in such appeal: 5
giving . Ch. 24, gee. 1, amending R.S.0. 1897 ch. 225, sec. 45,
Vourg Judappeall from the Court of Revision to the District
Vi, ¢h §¢; 5 Edw, VII. ch. 24, see. 3, amended by 6 Edw.
B 192, a0d 10 Bdw, VIT oh 55 cec. 16,
Dergop asSe’ nﬂtv‘_’lths‘vanding such appeal to said Board by the
QouPtJ &, in this matter, it was the duty of the Distriet

u 4 A
befol‘e hidge % heay and dispose of the appeal properly brought
The dI;i Y the ratepayop.,
2519 fhiy G 1% OF the said Board no having been hrought be-
regarding iilrt by appeal op otherwise, no opinion is expressed

Mg
st-a.ted i D:;‘fi%- LA ~(dissen'ting), was of opinion, for reasons
vmmns of e, that, Whether this case came within the pro-
E:o Derty in i Slera] nactment respecting the assessment of
eglon’.or Withj S Provinee fop the purpose of municipal tax-
ubabl Ment nf'those. ‘.)f the special enactment respecting the
Pon ) 8111)0' Munigipg) Institutions in territorial distriets,
Weg  Bfter g b the proceeding before the District Court
DI':; Who APpeal to the Railway and Municipal Board,

er

Olly nw:.
Doing of vzi;';é.mted, as well as objectionable from every

Quesy;
Stions Mswered as stateq by MacrLaren, J.A.
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*RICE LEWIS & SON LIMITED v. GEORGE RATHP
LIMITED. :

Mechanics’ Liens—Claims of Material-men—Abandonn®
Work by Contractor—Completion of Work by Owné
ment in Excess of Contract-price—Liability of O
Percentage of Contract-price—Mechanics’ Lien Adt,
10, 11, 12, 15—Construction of Statute. ;

Appeal by lien-holders, in a proceeding to enforce
chanies’ lien, from the judgment of J. A. C. Cameron, an
Referee, holding that the appellants were not entitl
amount whatever upon the taking of the accounts as betW
owner (the defendant Harvey), the contractors (the delt
George Rathbone Limited), and the lien-holders.

The claims were for materials furnished to the €™
for the erection of three brick houses. Before the ¢0F
of the contract, the contractors abandoned the work;
owner was compelled to pay a sum exceeding the conf 1
to complete the houses; and the Referee held that, 1%
cumstances, the appellants’ liens could not be enfore

the owner.

The appeal was heard by GARROw, MACLAREN, MEEE
Mageg, JJ.A. [lan

F. E. Hodgins, K.C., for the lien-holders, the aPP®

I. F. Hellmuth, K.C., and F. J. Dunbar, for the &%
Harvey, the respondent. ;

MegrepiTH, J.A.:—When rightly understood, the,wse
sell v. French, 28 O.R. 215, seems to me to have
cided; and, when the facts of this case are rightl?’
the question involved in it is easily solved, even .
of that case. , de du

Under the Act ‘“‘twenty per cent.”’ is to be G€C,
““‘any payment to be made’’ on the contract: 880 e
amount of such deduetion is to be Tetained for ¥
lien-holders.

Under the contract in question, eighty
of the work done, to be estimated at contract-prY
paid, from time to time, on progress certificates, o
to the contractor; and a very considerable su b :

m bec
*To be reported in the Ontario Law Reports.

per cent: of
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:ble to l_1im; Which,
tovered in an action,

N LTD. v. GEORGE RATHBONE LTD. 603

if it had not been paid, he could have re-
except as to ‘‘twenty per cent.’’ of it, which
w}fo °t Tequireq the owner to retain for the beneﬁt of others
build\_?vere PUtting their labour and building materials into his
118, an might have liens for them.
leagt 1 © extent, then, of twenty per cent. on these payments, at
to 1o, .vould haye thought it obvious that the owner is liable
len~holders; and if, over and above the amount of these
iﬁcates, any sum ever became payable_ by th'e owner
lien-hi)l;ei(:alxl'z.l\aetor’ twenty per cent. of that also is available to

Why oF I8 therg any way of escape from that conclusion?. And
OWnesyoud there by If the Act opens such a way—if the
beneé. . GOlll'tenti()m be right—it would not be an Act fqr the
OWng 8 ,len'hOIders, but would be an Act for the relief of
additioniﬁa;? i their contracts to pay. In this the Act puts no

Contpg ability on the owner; it accepts his own obligz?tion,
an cte. o himself,» to pay, as the basis of lien-holders’ 1’1gl_1ts.
el I;?glhes merely that out of the amounts he has bound him-
tragt,

% €come liable, to pay, unconditionally, to his con-
s he, sha]] retain twenty per cent. for lien-holders,

hérs iy N0thing }qpg), Or unjust to him in that; it would be
Only, ond_. Unjust jf the Act enabled him, for his own benefit
ablg thy, Illsregabd his own contract to pay. Nor is it unreason-
the Mope ® shoulq € made a trustee of a reasonable portion of
for 7 he oughy o

€rwise to pay to the contractor, retained
D‘Itting i Purpose of Preventing sub-contractors and others
b Ing « ork anq Mmaterig

Ll into the building, which is his, from
€ir pay for it by the contractor.
respeetinglsl.a ceords it every one of the provisions of the Act
anq Tetain len-holdem; Such twenty per cent. is to be deducted
the conty o from “Pa«yments to be made by him in respect of
eontraeto:ﬁc; : 145 38 “limited to the amount owing to the
?}1 paYal;l * L5 18 not oyt of any ‘““greater sum than th.e
1‘imi'ce he by the OWner to the contractor:’’ sec. 10; and is
em"i'tled %0 0Wev§r, in amount to the sum Justly due to the person
‘Owher;” See . hen, and to the sum justly owing . . . by the

€ i
eontr&etr:zt eOnSlderations 7
GOl;tra,etOr,s g:yt eXcept on f

P rt,

if he ehﬁct, ihlls understood, ere

e .
° Pay when he is
Y oWn gk

ould apply if there had been no
ulfillment of the contract on the

ates no hardship on the owner;
under no obligation to pay, .he
a8 to the ultimate result; if he retains
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twenty per cent. out of every payment he has made himself liabl_e
for his contract, he does that which the Act requires and 15 %
well off as if the Act had never been passed; whilst, if he
to do as the Act requires, if he do not retain the twenty pe
cent. for lien-holders, he runs the risk of having to pay o
again—a very reasonable penalty for defiance of the plain m‘j’
of the land. As it is, the Referee has given to the owner, 0 e
cure him against the default of his contractor, not only “
twenty per cent. which, by his contract, in agreeing to P
eighty per cent. only, he had retained for that purpose; but for
the twenty per cent. of which the Act made him truste® *~
lien-holders; an obviously, I would have thought, erroneots he
sult; reached perhaps by reason of not quite grasping
facts and circumstances of the case. that

But, driven to the last ditch, the respondent contends ,
the provisions of sec. 15 of the Act, respecting liens for W ool
are inconsistent with this view, and ought to preven that
being given to it; because there express provision is m& elwly
the twenty per cent. shall apply to contracts not comp’® pd
fulfilled, and shall be calculated on the value of the wor Shall
materials, having regard to the contract-price, if any; an ot b
not be applied, in case of default in completing the contr‘;‘eti’@,
the'completion of the contract or to damage for non-compP ntio%:
“‘gs against a wage-earner claiming a lien.”” A €OV . whe?
however, in my opinion, of no sort of conclusive effect oted
applied to an enactment made up of different provisions entmen't
at different times, and as to this particular section an ena‘;et of
prepared doubtless with the mind much more intently oTs of
making a sure and most favourable provision for the ea%" mall
wages—whose liens would generally be comparatively b & rest
—than upon just how this provision might fit in W{th weve
of the Act, or affect it. It seems to me quite certalll seetiﬂl’f
that may be, that there was no intention, in adding that rthiﬁgg
to affect the other provisions of the Act respecting 11€DS
other than wages. : gk mith

But the contention loses entirely any weight whie ers st _
otherwise have, when it is observed that this section €0 e rIwaﬂ
in which there are no progress certificates, in which thel;;cé ¢ the
nothing ever payable by the owner to the contractor €77 ¢ e
ultimate balance, if any; and so it goes far beyor o
provisions of the Act in favour of other lien-holders: ¢ “Gh;,

The judgment of Rose, J., in the case of RuSéeud u 1 ﬂzﬂ‘ ‘
shews plainly that the ruling in that case was base Opinion :
same grounds as those upon which I have pased mY
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his e 3 v
trapy 16, and, if there be anything decided or said to the con-
MeM'anus € cases of Farrell v. Gallagher, 23 0.L.R. 130, and

6800 )1 Rothschild, 25 0.L.R. 138, it ought, I think, for
1¢h seem to me to be obvious, to be overruled.

Woul
Oﬂieialogi‘;eiiow the appeal; and refer the matter back to the

GARROW, MACL

i Stating reason
\

AREN, and MAGEE, JJ.A., concurred; MAGEE,
S in writing.

Appeal allowed with costs.

JAaNUAry 15TH, 1913.

*REX v. MITCHELL.

- *REX v. WEST.
Piming) i
Mitt, dZW\P- eryury—Tribunal before which Offence Com-
ity of ¥ 9istrar under Manhood 8 uffrage Act—Irregular-
Ceediy, ’?p ort’{oﬂment~T7~ibunal de Facto—*‘Judicial Pro-
. 9 " —Criminal Code, sec. 171.
t(}llrto j ease reserved by the Junior - Judge of the County
Med oy chay Unty of Kent, before whom the defendants were
: ges of berjury and found ‘‘not guilty.”’
The case .

W
EE, anq a3 heard by GarrROW, MACLAREN, MEREDITH,
J ODGINS, JJ A,

Ry, B:PtWrigh.t’ K.C., for the Crown.
en, for the defendants,

WY Coy - —These two defendants were tried in the
OB Ohargertogudg‘? s Criminal Court for the County of Kent,
8 a gistllzer']ury committed hefore one W. G. Merritt,
Minjoy oo under the Manhood Suffrage Act for the
aerhe Iggrmag o2 Of 1911,
1ot Suilty s OnJum‘Ol‘ County Court Judge found them both

0t of My © ground of alleged irregularities in the ap-
& Progaq ti'on CTTItt as such Registrar; but, at the request

E8tiong for til gram?d a reserved case, and submitted
€ consideration of this Court, adding that,

Teporteq :
ed in the Ontario Law Reports,
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if the contention of the Crown as to the law is correct, he WO
upon the facts proved, find both the accused guilty.

I am of the opinion that it is not necessary for us to :
any of the first three questions, which relate to the P 1
taken by the County Court Judge for the filling up % ©
vacancies caused by the absence of three members of the 0%
tory Board of Registrars, and alleged irregularities and
observance of the Manhood Suffrage Act. :

The fourth question is as follows: “Were the PI®
before the said W. G. Merritt, as said Registrar, judic
ceedings as defined by sec. 171 of the Criminal e
ada?’’

The ‘‘judicial proceeding’ in which perjury o
mitted is defined in see. 171 as a proceeding whicl} is b
fore any person acting as a Court, Justice, Or tribund” .
power to hold such judicial proceeding, whether duly of
or not, and whether the proceeding was duly %ﬂsm"“_
before such Court or person so as o authorise 1t 0T hﬂ“ neld
such proceeding, and although such proceeding Was 54
wrong place or was otherwise invalid.”’ :

The words ‘‘judicial proceeding’’ in the foreg0
were interpreted by the Supreme Court in a case 0
The King, 33 S.C.R. 228, in which a Justice :f the =
pointed for a group of counties sat in a case o
to the provineial Aect creating the offence, 90111‘1 beotﬂaﬁ,
by a Justice residing in the county in which the ol
committed, whereas the Justice who tried the e
istered the oath actually resided in another ¢ :; |
It was admitted that he had no jurisdietion, an 2
tribunal de jure; but, because he was a tribunal that
was exerecising, judicial functions, the :
a “‘judicial proceeding,’’ and that the ac
vieted of perjury. 4h

Following this decision, as we must do, the fog"!?
above-quoted should be answered in the afir g

‘ounty Court Judge should have found the defend®T.

each gave T° :

fal P?

be
ma,
yeld

Megepita and Hopbeins, JJ.A.,
ing for the same conclusion.
also concurred:

]u i !“‘ ;w

Garrow and MaeEeg, JJ.A.,
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JANUARY 15TH, 1912.
*KENNEDY v. KENNEDY.

Nstruction—@Gift for Maintenance of Residence—Per-
Y—Intestacy—Trust—Discretion of Trustees — Bona
Power to Sell Lands—Conveyance Free from Charge
y—Charge on Proceeds of Sale—Deed Poll—Set-

the defendant James H. Kennedy from the judg-
ZEL, J., 26 O.L.R. 105, 3 O.W.N. 924.

-Was heard by Gtarrow, MacLAREN, MEREDITH, and
mour, K.C., for the appellant.

1, K.C,, for David, Robert, and Joseph H. Kennedy.
11 Snow, K.C., for Madeline Kennedy.
- ouddoot, for E. W. J. Owens.
alt, K.C., for Georgie Peake.

> J.A, (after setting out the facts) :—The residuary
: Y given rise to more than one action,
t ﬂ?ﬂt one of the defences now raised is estoppel by

V. Kennedy, 13 O.W.R. 984, the first of these
tiff was a son of the testator, and was the de-

S eatate. . . . He claimed to be a pecuniary
the meaning of the residuary clause, owing to his
n the Foxwell estate devised to him. He also
¥ill might be interpreted and the rights of all
§ Bnt all that was adjudged and determined
Was, that the then plaintiff had no right at that
With the estate; and the action was dismissed
o y it is clear that no estoppel arises
* Judgment in that aetion.
‘nedy, 24 O.L.R. 183, the plaintiff was a
a0 but not onse ;f the next of kin. And what
: ord, J., was, that the bequest in the
Pecuniary legatees was void under the rule
and that the plaintiff could not, for that
action. T)he plaintiff also sought to set up
after action brought, as the as-

: “‘wohvnopom.
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signee of one of the next of kin, under which she would have
been entitled to attack the whole clause. This was refused,
the judgment was also stated to be without prejudice to am;
subsequent action. That judgment was simply affirmed DY t
Divisional Court. the
In Foxwell v. Kennedy, 24 O.L.R. 189, the status of v’
plaintiff was precisely that of the plaintiff in the Kenne,dy :

Kennedy case next before-mentioned; and Teetzel, J. _Slhmgh);

followed pro forma the judgment of Latechford, J., whie

Divisional Court affirmed. he
1 for t

In one of the cases referred to by the learned counse Aol
appellant, Badar Bee v. Habib Merican Noordin, [1'9_09] t‘ it
615, Lord Macnaghten, at p. 619, says: ‘‘The result 18 thapen
appears that the point raised by this appeal has alr.ea'dy c;se
adjudicated upon . . . There is here, as there was 11 thet re-
of Peareth v. Marriott, 22 Ch.D. 182, to which Mr. Levet o
ferred, a decree inter partes on the very same subjeet- " " »
could not truthfully be said here. The ‘‘very sameé
might have been determined in the first, and only 11 }(li Jiber-
of the' three actions to which I have referred, but was 'anlo-
ately and intentionally not dealt with. See also Moss V- rrs Ve
Egyptian Navigation Co., L.R. 1 Ch. 108, at p. 115-; B? Lord

Jackson, 1 Y. & C. Ch. 585, and the remarks upon it ©
Selborne in Regina v. Hutchings, 6 Q.B.D. 304. . :
The appellant complains of Mr. Justice Teetzel s p
tion of the residuary clause, and contends that, by Vlrtue_ of the
clause and of the deed poll, he is entitled to the W}}Ole and 0
“residuary estate, subject only to the plaintiff’s ann‘%lty :
any other charges upon the estate, if any should exist- well
The rule of construetion, in cases arising under oll-est?
known rule of law, as well as of statutory provision, ‘7. )
lished, that, in considering a case in which the rule 18 li jont
it is not after-events which should be looked at, bub T2€ =~ iher
at the beginning, that is; at the death of the testator- o g 10
words, one must be able then to see that the event Wi hin the
bring about a final distribution is certain to
period preseribed; if it does not, the gift is void ;.
that subsequently the event did actually happen W1t
is of no consequence. + is proP
But, before further considering the legal aspect, 1 i
I think, first to try to find, if possible, what the tes word®
meant. . . . And this meaning is to be der1iv
of the will itself, in the light of the surrounding clgsi el
The Court is at liberty to put itself as nearly as e

constrie

el
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D_Osel:lon of the testator at the time he made the will, and to con-
Ang, all the material facts and circumstances known to him.
ert th(; facts and circumstances respecting persons or prop-
Which the will relates are legitimate, and may even be
the 4 41y, evidence to enable the meaning and application of
Stator’s words to be understood, though not for the pur-
Beale?: altering or adding to them: See the cases collected in
T'hﬁsel ules of Legal Interpretation, 3rd ed., pp. 526 e't seq.
Why “atter words are highly important, for the question is not
expy, _e"tes‘cafjor meant, as distinguished from what his words
light - 5 but simply, what is the meaning of his words in the
kg € surrounding circumstances?
obseur Mere language of the clause does not seem to be very
am(’“llit.in l}e .testator gives the whole of his residuary estate,
8 1t is said, to something over $100,000, to the three
(2 “Xeeutors and trustees in trust: (1) to sell and get in;
i.nteregtapiply t'he.proce.eds,'inelu.ding tl}e prinei.pal as well as the
vty o . any, in their diseretion or in the discretion of a ma-
u he i €m, so far as it will 20, in maintaining and keeping
begg, e nSIdence; and (3), in case a sale should from any cause
mained feessary and should take place, to divide what then re-
hﬂmed inn equ_al proportions among the pecuniary legatees
plaintiff the wiy, One apparent obscurity may be whether the
Withiy, % an annuitant only would be a ““pecuniary legatee,’’
fﬁhink, ee Meaning of that term in the'clause, which should, T
lll’celll:'on .I‘ES(‘)lved in the affirmative, there being no contrary
Othep ), !dicated in tpe will, which contains more than one
See Jask(il:eSt to which the term ‘‘pecuniary’’ could not apply.
Tule Sta; V- Rogers, LR, 9 Eq. 284, at p. 291, where the general
an dtix't minor obsc_urity is perhaps ir.lvolved in ‘Fhe
. testato. in,tent of the ‘““maintenance and keeping up’’ which
3 glled & guide bendevd. ''But, even as to this, the testator has sup-
. ‘has been, h Y the use of the words ‘“in the manner in which
tieaﬂuna i int:I‘etofore_: kept up and maintained.”’ But, by no
Inon to Tainty: "etation that I can conceive of, could the diree.
%el‘ely b In angd keep up be stretehed so as to include not
l]ff-elltion of 1tlse and premises but also the inmates, which is the
hig familyhe o0 pe}lan't; in other words, he contends that he
&intehane:r: entitleq to. their living expenses, as well as to
“Olla]e residmry e;;‘ up-keeping of the premises, at the expense
Hotiay flte: When the testator intended to give per-
thy, Carefy) iy eI the case of the two granddaughters, he
g i, this - Y 80. What is one of the really mysterious
1S vep . : s
¥ extraordinary clause 18, that so large a sum
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should have been devoted to such a comparatively trifling P uf—
pose, a purpose for which the interest alone, upon any re‘asonab :
investment of the principal, one would think, would have el
ample.

And this expenditure was to continue, withou
to time being stated, except such as is contained in the Wort
for any reason it should be necessary that the said resldel-lh
should be sold and disposed of’’, upon the happening of Whlgi.
event, if it ever happened, the balance then remaining W88 s
rected to go to the pecuniary legatees. That event, a S31 Iy
therefore clearly made the point for the determination no sitt
of the prior interest whatever it is, but for the Commencemhen
of the subsequent interests upon the final distribution- £, a1y
it arrived, the whole fund had been expended, the peculligm,
legatees would, of course, get nothing, for the thle mpur_ :
under the terms of the bequest, be expended for the Sln.glet was
pose of maintaining and keeping up the residence. | o way
to happen if it should not become necessary to sell is in 1O
mentioned, nor in the slightest degree throughout the W1 nt OF
cated. The testator appears to have had but the .one evzntici-
bossibility in mind, and that evidently not one which B 3 e
pated was certain ever to happen, for he says, “If 16 Shol n &
come necessary to sell.”” Necessary for whom? Pmmantors to
will these words would imply, necessary for the exec? i not
sell in order properly to administer the estate. BulE which
shewn that there were debts or prior charges of any kmhat guel
could reasonably have induced the testator to pelieve
a necessity would ever arise. The words, however 2 me frott
. capable of the construction that the necessity might tator:
James’s circumstances also, after the decease of esrs
he sold; as of course he might, the two gl'anddaughte y 1
still be entitled in respect of their charges upon the propsale ar?
board, maintenance, and residence, but in case © 2 jary
given no other special consideration over the.O
legatees. This then is the language of the will, an 108 is not
doubt there may be in applying it to the circumstas for ghel
caused by any difficulty in understanding the WOFZE
are perfectly plain.

Primd facie the words mean a provision,
for the maintenance and up-keeping of the pro
James, determinable only upon an event which ma the met” trf
time, however remote, or may never occur; and 10 al
the large fund in question is to be tied up,
sum which, in the reasonable exercise of

. shiag
t any hmlt‘ :;f
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tryg :
_Ces ape empowered to expend from time to time for that
purpOSe_ P P

min',ggo other periods may be, and are, suggested for the d‘ete.r-
the I‘u(l)n Of the period of maintenance so as to bring it within
o5 ome the lifetime of the trustees and the survivor of
the . ¢ Other, the life of James, the devisee for whose benefit
the ruleVISIon in question primarily enures. It is und(')ubteglly
Ve&tedi thff‘t a trustee cannot delegate to another a diseretion
bﬁdy % him alope, The same would, of course, be true of a
Coulq eeril{s'ﬁees consisting of two or more. A testator or settlor
pr“pert 4mly 5o express a diseretion with respect to the trust

I8teag S o make it exercisable only by the named trustee or

anfl by no one else. But that, in my opinion, has not

d@vige e in thig case. The words of the bequest are ““T give

a‘fﬁresdi Pequeath to my executor executrices and trustees

o in the 4 = Used and employed by them in their discretion

Powg, 18eretion of g majority of them . . . with full
[ authority t, them to make sales,”’ ete.

f . . .
1ag, e;r;nce £ In re Smith, Bastick v. Smith, [1904] 1 Ch.
Lo ;’ll‘d V- Fenshaw, [1891] 2 Ch. 261; the Trustee Act,
e a: . 26, sec. 4, sub-see. (6).]
gf an int::}.l able to derive from the language any evidence

10n to confine the henefit to the life of the devisee

and the two granddaughters, or of any of the

g;n“truetiozgr?at fault, as it seems to me, of both the suggested
eq by thes’ 18, that they ignore the circumstance, clearly de-

Wy take »l estator himself, that the final distribution should
0 In the ‘D' ° Upon a sale by some one,
f ‘L-R. 183 1Visiong] Court, in the cases before referred to in 24
quest“to th: iy 189’ the conclusion was arrived at that the be-
g ang 1 cg:tel}mary legatees were void because of the remote-
o i: Entit)oq By 9f the event upon which they were to he-
tioy dls the I'H‘o that Was a correct conclusion in those cases,
3 1 not fer conclusion here ; and, after much considera-
4 eII) €Pared to say it jg not, much as I would prefer
o ause, if, congistent with legal principles, it could
ah).  ‘est;
hglil"ff 'be?:;:rulsgst eXpress himself in language which is cap-
of Ut keep wit}‘:}‘StOOd and applied to the subject-matter, and
he di:‘fpositio 3 n the_ rules of law which regulate the power
the bemy %Pinoy de fails in either particular, and in this case
Quegt is V()i:]_ 068, in one or the other and probably in both,
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Under these eircumstances, the deed poll executed i his 0‘?:,
favour by the appellant is of no effect and should have besn
declared as a necessary corollary from the judgment. 4 not

Whether, in any event, it could have been uphelfi nee ed
be considered, for it certainly falls with the construction app
by Teetzel, J., with which I now concur.

Administration of the estate by the
considering all the -circumstances, and especid
amount of litigation which has already taken plac
will, which it is very desirable should not be longer €
think the request should have been and should now D€ art the

e Over ‘ I
tinue™
on nt ed’

_and the appellant should be ordered to pring into "y LT
proceeds of the recent sale to the Suydam Realty omp ot dis
ited, to abide the further order of the Court. S“bseqll}ace only
positions of the residuary estate will, of course, take P ,
under the direction of the Court. — of the

The plaintiff is, of course, entitled, under the ' residﬁm‘y
will, to a charge in respect of his annuity upon the
estate, which I understand is ample for that Purp(fzzl d-i%
I do not disturb the order as to costs made by Te¢ the’ cired®
the costs of the appeal of all parties may also, under i
stanees, be paid out of the residuary estate. ad 1 thlﬂk'
Further directions and the subsequent costs show™™

be reserved.

Macrarex and Magee, JJ.A., concurred: o ceb
s reaso

MegepiTH, J.A., dissented, being of opinion, for

in writing, that the appeal should pe allowed. f i
ARROW) ©

Judgment below varied as stated bY G ; !

P PRI 19 ¢

_ 70.
+Rs GIBSON AND CITY OF TOBOY i

Municipal Corporations — E.r.propriatio", of Land nd-
tion—Award—Damages  for D"p"wm“t} oot —
Contingent A(Il'antagcs—()haracte." ‘,’f Sir ¢
Street—By-law—Commercial Building$
Futurc—Rcmotcncss—Elaments of Da

. the aW
Appeal by James Robert Gibson f;‘e’%ity of TO

Drayton, K.C., Official Arbitrator for

?%E

*To be reported in the Ontario Law Reports:
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€ expropriation by the city corporation of the souther-

feet of block A, plan 1307, on the north side of St.
ae, Toronto, whereby he allowed the appellant $1,328.-
ensation for the land taken and for injury to the rest
ant’s land.

al was heard by GARROW, MACLAREN, MAGEE, and
J.A ;

pley, K.C., and J. S. Fullerton, K.C., for the appel-
v, K.C., for the city corporation.

N, J.A.:—This is an appeal by the owner of a cer-
the nortyy side of St. Clair avenue, in Toronto, from the
f:ial Arbitrator as to the compensation to which
> entitled for the taking of the southerly 17 feet of
the Widening of St. Clair avenue by a by-law passed
June, 1911,
claimed that the arbitrator should take into ac-
8¢ suffered by him by being deprived of the ad-
erecting commercial buildings on these 17 feet in
th.e adjoining land south of the dwelling-house
0t in question.
‘or held that he was precluded from taking this
1 by the fact that the city council had, on the
; Be’ Passed a by-law declaring that part of St.
4 residential street, and prohibiting the erec-
1€ within 17 feet of the north or south lines of

—
(=]

£.°1' his award he says: ‘“The real reason for
s by-law is found in the evidence of Mr. For--
coosment Commissioner) given in these pro-
1t being the intention of the city at a later

[ feet for the purpose of widening St. Clair
e Oxped.lent to prevent buildings in the
M{ on ’thls 17 feet, thereby increasing the
hg;n which would have to be paid to the

i8 no .+ Was taken under the expropriating by-
ubt that the by-law must be repealed and
of fact the by-law was repealed on the

conelusion, as to the above effect of
Um of Meredith, C.J., in a case of Tor-
 Toronto, 12 O.L.R. 532. T am unable,
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however, to find anything in this case to justify the
arrived at by the arbitrator. On the other hand, it was 8 o,
of the arbitrator to have taken into account the pro abilitys
as he puts it, the certainty, of the by-law being I'epealed ma,qoll
near future. Even apart from what he states was the I idly
for its being passed, the evidence shews that, from the ra;tion
changing nature of that part of the city, it was only 2 :11 cease
of a short time when that part of St. (lair avenue wou y_lg,w,
to be a purely residential neighbourhood, and suc’ " matter
would require to be amended or repealed ; and this 18 @ o 80
which, the authorities shew, the arbitrator should fwke ﬂ;ement
count. Even when it is contingent or uncertain, it 18 2% 7 ne of
which he should take into his consideration—or, a8 P ln’! For
the cases, when they are ‘‘reasonably fair contingencles' anter”
illustration of these rules see Hilcoat v. Archbishop © and St
bury, 10 C.B. 327; Re City and South London R.W. (C((;ésﬁlinsky
Mary’s Woolnoth, [1903] 2 K.B. 728, [1905] A.C. ; [1908]
v. Manchester, approved in Re Lucas and Chesterfie ’p- 1023
1 K.B. 16; Browne and Allan on Compensation, ond ecs
Cripps on Compensation, 5th ed., p. 117
It would, indeed, be a gross abuse 0
upon the city eorporation, if it should be p
to depreciate the value of property which it was & ou thats
It was also urged on behalf of the eity COI'Poratloqns
if the by-law of the 23rd June, 1911, were I_lo_t,an‘l his beir{g
obstacle in the way of the appellant, the POSSIblhty oure da‘telz
able to use the land in question for stores at some ‘111 gome i
too remote to found a claim for compensation up(fne' fitabl?
the expert witnesses speak of its being likely’ ’to
used for such a purpose ‘‘in the near fll;‘};'e ;ot .
‘‘eighteen months at the very latest;’’ while &% ‘ties :
or less indefinitely as to the prospects. 'I:he authol'lzn feawr
cited shew that a much more remote periot 5
contingencies, are proper matters for arbitrators q
take into account. be
The appeal in this case should, conseque“ﬂy’ may
the award referred back to the arbitrator g B hti) heal
foregoing matters into aceount, with the T8 " desi
evidence if he considers the same to be necessary : 500

' T
f the power gon%wefs
able to uSe ST quire
eve?

Hopeins, J.A., gave reasons in writin
clusion.

Garrow and Mageg, JJ.A., also concurred: o
Appeal allowed wh
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JANUARY 15TH, 1913.
*REX v. BACHRACK et al.

MMonspirmy to Procure Abortion—Form of In-
t—Criminal Code, secs. 303, 552—Conspiracy to Do
beyond Jurisdiction of Courts of Province—Evi-
~Admissibility.

case reserved by DENTON, Jun. J. of the County Court
of York, before whom and a jury the defendants
ick and Emmanuel Bachrack were found “ouilty”’
ment for conspiracy to procure an abortion, the other
hn Willis, being found ‘‘not guilty.”’

Aree questions stated by the Judge were as fol-

I right in overruling the demurrer and holding the

right in admitting evidence of the agreement to
: States for the purpose of having an operation

Tight in admitting the evidence (as restricted) of
to ﬂf‘»ts' and declarations of the accused ?

a5 heard by Garrow, Macrarex, MereprrH,
2 S, JJ AR

t, K.C,, for the defendants.

; for the Crown.

Of the Court was delivered by MEREDITH,
NS made here.to this conviction, technical as
Seem to me to be quite without weight.
dietment is, in my opinion, quite sufficient ;
oS with having conspired to commit ““an in.
‘ erime of abortion;’’ and the law makes
letable crime of abortion is: see sec. 303
Of an indietment shall contain, and shall be
IS, in substance, a statement that the accus-
* Indictable offence therein specified.”’ '
may be made in popular language without
’h Or any allegation of matter not essen-
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¢‘Queh statement may be in the words of the enactment dee
seribing the offence or declaring the matter charge i
an indictable offence, or in any words sufficient %0 give the
cused notice of the offence with which he is charged.”’ o
These are the provisions of the Criminal Code, sec- 552
pressing the modern reasonable and sensible rule a8 o oding
ing; and, under it, the objection to the form of the Proce
seems to me to be plainly untenable; as I think it wo Jands
have been under earlier methods: see The Queen v.
and others, 17 Q.B. 671. .tended
Then, in regard to matters of substance, it was Ol
for the prisoners that they were charged with cODSPlracyvince;
an act beyond the jurisdiction of the Courts of thiS
and that that was no crime; or, if that were not s0,
dence of attempts to commit, and of the commission 0 wrong”
beyond such jurisdiction, was irrelevant, and s0 had beett
ly admitted, to the prisoners’ prejudice. ;
But this contention I am unable to consider right 1
law, or in logie. o o ol
The jury have found, upon evidence quite sufficient o the
rant the finding, that the prisoners conspire to PT
abortion in this Province. pave arise?
If that had not been so, the question would = woﬂl‘i
whether a conspiracy to do a wrong, or commit that ¥ raC was
be a erime if committed in the country where the consio be don®
hatched, could not be there punished if the act Were ™ :
in some other country. ach consP :
The law would be lame if it were powerless to ré
tors so long as they took care to agree to carry m}f ey consP? f
wrong beyond the borders of the country in Whlchl ay$ thr
to do the wrong. It must be borne in mi a‘l'lvin g W atevey
erime of conspiracy may be complete without any? as £87 as D
having been done to carry it out. And the cases: ese cases
go, are against the contention for the prisoners; McGreeVY ol
dealt with in the case of Regina v. Connolly 27 o ref b
0O.R. 151, to some exent, and were all, as far as Common . "
to and discussed on the argument here; S also Tex~\Ap :

en &

facty i

655, referred to in the Cyclopzedia of Law an
687. But it will be time enough to con ider the
tion when it has to be considered.

The latter part of the contention I
seems to me to disregard the fact that, 1
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%22;?1- for, there would yet be two things to be proved: (1) a
tio .aacy to do the act; and (2) to do it within the Jjurisdie-
diﬁti’onnd 50 the evidence as to what took place without the juris-
et _n_llgh*t be the best of evidence for the Crown on «thfa first
the bk a8 well as helpful to the prisoners on the question of
dep; € Where the thing was to be done. The prisoners wholly
in the Ay eonspiracy to procure an abortion; what took place
that the te of Newv York was the strongest kind of evidence
'."ing it?’fwere guilty of such a conspiracy ; and the prosecution,
0 the " that purpose, had to take the chances of jts effect as
View of ‘i‘?e Where the wrong was to be done; chances which, in
Dight bon ﬁa‘t Was proved to have taken place in this Province,
any Jury ‘flently be taken. There was evidence upon which
the ﬂbortimlg-ht find that the prisoners had conspired to procure
suon I Toronto, hut, finding it difficult, if not impossi-
ceeed in their nefarious design there, went further
’Be 1 .
ng) pl:;d.e this, the things proved were all part of the one erimi.
be to], ;ﬁ)’}lld I know of no reason why the whole story may not
lot el'il,nes Ough it involves other crimes, or things which are
mubd one set out to commit murder and arson, or the

er o
Story, be 41207 than one person, and does it, may not the whole
S0 tgq 5 ' €Vidence?
Dlagg afto, . Y8rd to the la

rt . st point—evidence of what took
emmDir&c € abortion—it v

W ¥; th as all part performance of the one
alaﬁ,tw ’n € eare of the woman immediately after the erimi-
e g "SSaTy for the fulfilment of theis design to do the

I Wouldeseape detection and punishment,
g COnfiy, CUSWer the firgt three questions in the affirmative,
€ convietion,

JANUARY 15TH, 1913,

DDy
NGTON AND TORONTO AND YORK RADIAL
8, R.W. co.

i Railyyg, _
o estrfctzlz;KAgreements with Municipality—Construction
Powerg of 0 a8 %o Switches—Right to Carry Freight—
A tario Railway and Municipal Board.

ing 1)Ilpea,l b

: Y t d
¢ City 4 h'; Corporation of the Town of North Toronto

oronto from paragraphs 1 and 2 of an order
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of the Ontario Railway and Municipal Board of the 2nd Oc}fﬁ
ber, 1911, declaring that the railway company had the T8 ri
under the agreement of the 6th April, 1894, between th by
poration of the County of York and the Metropolital ”’.¢ ohes
Company, to construct and put in and maintain suc 8w Jines
and turn-outs as might be necessary for operating t e?l'ht
carrying freight, ete., and that the Board had the 118

make such an order.

The appeal was heard by GARROW, MACLAREN, MEREDITH’
and MaGeg, JJ.A., and MIDDLETON, dJ. cllants:
1. F. Hellmuth, K.C;, and T. A. Gibson, for the apP
C. A. Moss, for the railway company. :
R. McKay, KC., for Waddington and Winter.
ITHI
The judgment of the Court was delivered bY +ions 1
J.A.:—The substantial, and the only substantial, quest? wer 18
volved in this appeal are: (1) whether there is any enlarg’
the Railway Board to permit the railway company (I’le a»PPel'
their switches and increase them against the will of
lants; and (2) whether the railway company has & 8°7
to carry freight. b o
The first question was dealt with by the Chairm of the
Board as if depending upon a proper interpr +he
several agreements made between the company aﬁ PL bl
poration of the County of York; and 1 purpose S0 es rights 8
it in the first place, because, if his interpretation e uegtions'
T think it was, it will be unnecessary to discuss © i :
Then, as to the first point. In the earliest ag;ezf switches;
was a plain restriction as to the number and e nsions of 2
but afterwards, from time to time, there were exte d o
railways so that it has become quite a diffel’e.nt ﬁor; aﬂdsf;
tensive undertaking than that originally provi ereemen thig
one is mot surprised to find in a subsequent a8 any s Ylghy
of the 28th June, 1889—an enlargement of the comp comP"’”‘
respecting switches; it is there provide
may alter the location of or extend culverts, M ime
outs as may be found necessary from tomé

. > : < nd ilw
efficient and economical working of their said @

Way.” . 0 Way
The agreement of the 17th December, 18891“311113:0
stricts these additiona] rights, but relates to sW1 the €0
character—branching into other highways a1 :
power-house.
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ﬁ}mh ls—t?llfl that under the agreement of the 20th October, 1890,
oot Siction as to number and length of the switches was
Videg lfmp?sed, but only as to the addition to the railway pro-
B °f" In that agreement.
Apry) 48ain in the last of the agreements—dated the 6th
p‘any’in 4—general power was again conferred upon the com-
h‘g'its t o8¢ words: ‘‘The company for the purpose of operat-
Such , Slway may . . construet, put in, and maintain
baffmmg‘em, switches, and turn-outs as may from time to time
‘r;ﬁIWay On'eeessary for the operating of the company’s line of
e ¢, 't?l Yonge street . . . and the company may from
tupy o 1’1,116 alter the loeation of such culverts, switches, or

Th,
—llesa A .
a8 1 Words seem to extend again the company’s right so

0 iy

2ty Ozir%me the restriction contained in the agreement of the
mgi P:bel', 1890, and to put the company on the same foot-
the line.gard to all switches throughout the whole length of
i Ol’lgtl)ll;t it is contended that that is mot so—that these
Na% Provig, ;ofoteiilei%atoagf‘iliez?ly to the addition to the
the ﬁgt Why 807 e words are general: **for th eration of
i OMmpany e - re general: ‘‘ for the op

?é;ithe Bl p;(r)le. c_(i)lldeonge street;’’ not only a part of that
i A : vided for in the agreement of the 6th April,
he ulq ﬁ; a;glrefson has been suggested why the same right

any 4. Y 1o al . ai ;
. ?l‘elely dlﬂ"erence - :)1 parts of the ra}lway, Why there should
the Ment b egard to the portion provided for hy that
e Whole l'oade agreement of the 6th April, 1894, dealt with
SPecty. | » Mot only in that respeet, but also several
?ﬁther, . tr?(;idcan be no reasonable contention that it is alto-
ave g, o t{: the part of the railway provided for in it.
Wag ton op theuat the Chairman was quite right in his inter-
0 g greements in thi s i
. nnih Z,lst Illn his jurisdit;i:;_ this respect; and the question
he in S

?%;Ihen depll"ig:ntlﬁ’ the 'appellants"coqtentlon is, that these
On Ut thepe is € company of the right to carry freight.
B‘Mﬂ;; mntraryrialiy 1o substantial weight in that contention.
I"’hy them, ’ch»s;t 9 agreements fully recognise that right, the
%W&s em the 25th June, 1884, reciting that the com-

pOWered by legi lati ¢

& f‘l‘he nger %y freighetg’l? ation ““to take, transport, and
Pry agleeme :

%“1‘1;, 1894, m;t of the 28th June, 1889, and that of the 6th

Crtain frei’ghiontam & provision that the company shall

at certain rates to he fixed as therein pro-
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vided ; thus not only recognising the power of the compaty to.
carry freight, but requiring them, in certain events, 0

To imply from these provisions an obligation on the P&
the company to carry no other freights, or an aban onmenans_
their legislative rights in that respect, or an attempt to T
fer the power in that respect to the municipal €OTPOTE o
would be entirely unwarranted; they, obviously 1 YVOul right
thought, gave, as far as the company had power t0 give, ?‘ht 10
to compel them, as therein provided, to exercise the rig
carry freight. i

And so I find nothing in the agreements purpo_rtmg .on 10
strict the right which the Board has expressed its inten th the
exercise regarding switches or freight; and so 1 agree e ments
Chairman of the Board in his interpretation of the agre® con-
in this respect; and, that being so, it is unneceSSary ;/e peen
sider any other question of law which was, or might : -
raised, before the Board; merely finding nothing 1 ¥ " hat
ments staying the hands of the Board; without considering
would be the effect of such an agreement if it in fact €X7 deal

The Board properly constituted can now go O mijcation
with the questions of fact properly arising upon the apP
before them ; as, from the Chairman’s certificate, it no
it was intended to do.

Appeal dismiss ™

' 3
JANUARY 1575 1

MacDONELL v. DAVIES.

i3
: . Tend® .
Landlord and Tenarnt——Lease—Constructwn’R@ght of 0 I/Md j
Renewal or Payment for Improvements—0:
lord—*¢ Ground Rent.”’

C

Appeal by the defendant from the judgmffnt of dbgfsmiﬁmg
J., at the trial, in favour of the plaintiff’s elaim -
the defendant’s counterclaim. : lﬂvﬂds

The plaintiff claimed to recover possession of
and $4,600 damages for the defendant’s use &% ages
thereof after the 3rd September, 1910, and also dam
privation of possession.

The defendant claimed the right to a rene
if necessary, reformation thereof.

wal of his JeasPt
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MAT‘he abpeal was heard by GARROW, MACLAREN, MEREDITH, and
00

fen‘da:n?' Al'm0ur, K.C., and M. H. Ludwig, K.C., for the de-
B Wataon, .0, for the plaintits

J_Atp_h\e Judgment of the Court was delivered by MgerEDITH,
rene' OWever one-sided the writing may be, if the right of
the Iy aPpertained to the lessor only, it cannot be extended to
timg fOr'e also; it is not now the time for making, but is the
deneed, mterpl'eting only, the agreement between the parties evi-
the oxt. thfé lease in question; but, if the writing be ambiguous,
teng, Aordinary one.-sided character of the agreement, as con-
tigp . Or Y the respondent, may well be taken into considera-

€asily turn the seale against that contention.
at jtg exe?m ‘Pf 21 years certain, and the provision for re-entry
Sbject tpll'atlon, and the other provisions of the lease, are all
foreVer i agreement, contained in it, for the renewal of it

Fon til In I‘1ke. terms of 21 years.

taing G hie Plaintiff it is contended that this right of renewal per-
ln.the e\,e:‘l; Only; and that, although he ean have a renewal only
bujlgs g on Ot his declining to pay to the lessee the value of the
r‘{hew wh i demised property, yet the lessee has no right of
Withey, co atever, hut must yield up possession of everything
of the te Mpensation if the lessor so chooses at the end of any
the ice Wh(') years; in other words, that, if the lessor give
'¢h the Jease provides for giving, he must renew or

h&v pen&&tlon- b : e o :
€ the Pro » but that, if he do not give such notice, he may
any buildjn PErty back again without payment of anything for
®Xpenq i Mprovements, though the lessee had been bound

> and haq

pg;vementg expended, thousands of dollars in such

o s,
extraordi];r *% the parties were 1
lessee Nt g One-sided

I

egally competent to make such an
bargain; but one can hardly imagine a

Whi 18 § ) 2 S
%hlch the pa:t?er Senses doing s0; and I eannot think the words
Mpe] us 8 used to evidence their bargain by any means

by LT ison(i?lnmder that they did.
it ist*?e govel‘hir(:g’ 1o doubt, in the writing that looks that way,
o & thyg > Words seems to me to be “renewable forever;”’
apppi 05" but § t}; are preceded by the words ‘‘which said lease
v ed tg T €ems to me that these words may be as well
anq Why they © 1tself as to renewal leases; I can imagine no
Cogent Should not he made by the parties so applicable,
Why they should be are obvious; and it will be
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observed that, where a renewal lease is plainly meant, it ,fs ?ﬁi
seribed as the ‘‘gaid renewal lease,’” ‘‘the further lease H:his
“‘yenewal term,’’ and also that in these clauses of the lease “.q
present demise’” is mentioned, to which the words ¢ which s::fot
Jease’’ might have literal reference; and I can have no ¢ in
that they were meant to have actual reference to the 1eas®
which they appeared, as well as to every renewal of it. e
impossible to believe that the parties meant that, if the
required a valuation, he must pay for the buildings an
ments ; but that, if he did not, he could take them without
any kind of compensation. view
The conduct of the parties was quite in accord with the ten-
I have taken, and entirely inconsistent with the preser coI; the
tion of the landlord, until the matter came into the han - the
landlord’s solicitors, with a view to an arbitration undeon fo
Jease, when the uncertain words of the lease were seized UP t in
gain for the landlord the extraordinary advantageé
this action and given effect to at the trial.  Jease is,
The result is, that the effect of this loosely dmwnike‘ternlsy

improve”
giVlng

that it was a demise for 21 years renewable forever 1 f these
but determinable by the lessor only at the end of @y ; yment
terms, in manner provided for in the lease, including p8'op'ci011
for improvements as therein provided ; also subject, at.t of the
of the lessor only, to a reconsideration of . the questio® :me 8
amount of the rent, in the same manner and at the same and by
the valuation of the improvements; the parties t0 be 0O ay
the amount of the new rent if the lessor did not elect
the improvements and take back the land. Jours the
There is, as I have said, a good deal that literally. fa ore 10
interpretation of the trial Judge; but there is, It 'lnlf’h 15 8150
support the interpretation I have considered rights Whlfm
favoured by the fact that the rent is deseribed as @ i

JANUARY

REX v. RYAN. oy O

. . i qu/

Criminal Law—Bribery—Counselling and P ,-ocur;”gnpt Brit?
Peace Officen—No Evidence of Bribery or A%
—Discharge of Accused—Criminal Code, s€C-

Crown case reserved by LATCHFORD, J.

iy Co
The defendant was charged under the Criminal
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) « s

w;;nsenmg and procuring another to bribe a peace officer, an'd

deneeof"ieted. The question raised was, whether there was evi-
6

% Support the conviction.

MA(;P e ®se was heard by GARROW, MACLAREN, MEREDITH,
> 80d Hopging, JJ.A,
E‘ aVersson, K.C., for the defendant.
' Payly, K.C., for the Crown.

J.A_.Ve Judgment of the Court was delivered by MzrepITH,
Droe{l: € defendant was convicted of having counsellefl and
of th, ¢d the 'bI'ibery of a peace officer ; but there was no evidence
) tpeaee officer having been bribed, nor indeed of any at-

Stanq o % bribe him having been made; so how can the convietion

cag Other count there was a verdict of ‘‘not guilty;’’ and
Saiq ast(I: S been reserved as to it, so nothing further need be
1t

Pey t‘;';ould answer the second question in the nega.tiv.e; and di-

See, 1018 € defendant be discharged: see the Criminal Code,

o CXoygg ¢, disgraceful conduct of the defendant would be
for his conviction, except as the law provides.

JANUARY 157H, 1913.

. COOPER v. ,0NDON STREET R.W. CO.
t?‘get 2
inf ;dway‘("\[”ju?y to Person Crossing Track after Alight-
eglimm % —Negligence—Ezcessive Speed—Contributory
tice o?‘ence\l” indings of J ury—Evidence—Rules and Prac-
WMother Company—N onsuit.

'GouAppeal by th
th ¢ Usmigg;
e. trig Fud n

€ defendants from the Judgment of a Divisional
8 the defendants’ appeal from the judgment of

& , fop fr. 1PON the findings of a jury, in favour of the
t}?ma (o 'f0: the recovery of $1,000 and costs, in an action for
eplvain con PETSONA] injurieg alleged to have been sustained by

of The D‘lajlf VIIg to the negligence of the defendants’ servants.
th the defqy, . an elderly woman, alighted from a stree»t-gar
Wl nts, and, in attempting to cross the road behind
by another car travelling in the opposite

* 88 she alleged, at an excessive speed.
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The appeal was heard by GARROW, MACLAREN, MrEpH
Maceg, and Hopeins, JJ.A.

1. F. Hellmuth, K.C., for the defendants.

Sir George C. Gibbons, K.C,, and G. S. Gibbons,
plaintiff.

gor the

MegreprtH, J.A. :—The appellants’ one contention here 15’;231
the plaintiff should have been nonsuited at the trial; a B "
is not sought. as any
There are just two questions raised: whether there L ald
evidence adduced at the trial upon which reasonable menilt}’ of
find, as the jury did find, (1) that the defendants were gﬁy
negligence, and (2) that the plaintiff was not also so g% vx;hich
In my opinion, there was evidence, upon each poiY by
precluded a nonsuit; that is, that each finding 18 suppoich red
reasonable evidence, or, as before put, evidence upol &'s favou®
sonable men might find, as the jury did, in the plaint!
on each of these questions. : pere mig
It was contended for the plaintiff that, although * Jigence 3
be a nonsuit for want of reasonable evidence of D€ e
the defendants’ part in a case where there i§ suc E::he actio?
evidence, there never can be a nonsuit, or dismissa 01i nee; '
without a verdict, on a question of contributory negde;gf ndaﬂts;
cause the onus of proof in such a case is UPOT o hese day®
but that eontention must, in my opinion, be held, 1 ozt
to be erroneous; and that in all cases in which t}}ere;lz - ;;,illl'ﬂi,ﬁ s‘
able evidence upon which the jury could find 11 t " e‘f’lctwIl
favour the case should be withdrawn from thew aI; i e
dismissed. Why not? Why make any differenct i
as much no legal evidence whether the onus 18 t] gl €V g
other way ; a verdiet must be supported by some veg whicP L .
no matter upon whom the onus of proof may : ;dence © 0:,1
the finding may be; and, if there be 10 legal eYZh a juy Y
side, no matter which, there is nothing upon I:;Lem,
pass, and so the case should be withdrawn fromhrou ‘ maa
necessary, in my opinion, in these days, to 8° . always seed pe
of directing them to find a verdict; and it ast they ghoul 55
to me to be illogical, from all points of view, t h e 0% s
so directed ; if there be any evidence,
if there be no evidence, the judgmen
matter of law. But, if the technica
respondent relies were applicable in any €& t
such a nonsuit not be applicable to this case "ciﬁ?’s st
than negligence only is essential to the P ah injurys
that such negligence was the cause of the
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Ei:ll?;e gives no reasonable evidence of ‘that, bu‘t proves thgt
b‘lfed ¢ contribhuted by her together with neghge.nce contri-
the ﬂceig the defendants was the cause, and that without both
; ent would not have happened ? .
tiop ;. - ¢ duestion of negligence the extremity of each conten-
trgins . TONEOUS ; 8 railway company is not free from all re-
ﬂlinln regard to the rate of speed of its cars; nor is it at all
Dect. € Power of any jury to lay down the law in that re-

ap : riﬂwuy Company operating on a public highway, must—
reagmab(;m legislative rights or restrictions—run its cars with
What ;. © are for the rights of others using the highway.
UES v Such care js not to be measured by what the company
the jury,lt fshould be; nor is it to be measured by the length of
d&tei‘lnin: dﬂo.t. It is a thing quite capable of proof, and is to be
Mingg_ -~ Just as any other question of fact is to be deter-
i, VI; O competent evidence adduced at the trial.

oy Whiel?s : €re any competent evidence adduced at the trial
“‘f v -th‘the Jury could find that the plaintiff’s injury was
me_mainﬁﬁe defendants imprudently running the car by which
CCideng dWas Struck at too great a speed at the place of the
Ot ity under the cirecumstances existing there at the time

Ty
p’%}:hiz;k :here Was. It is not disputed that a moving car ap-
ar“&eh anq pear_StOQped to let down passengers ought to ap-
a:;e Inovmga”is 1t with more care than would be needed if both
Drothat Whiel; ill order to avoid especially just such accidents
: F&('l b 4 S the subject-matter of this action. And that is
wh.lelflff Came igmdu-ct- of the dx:iver of the car with which the
the _h'ad stopyp c‘?ﬁ‘hsmn; he said that on approaching the car
"Was,e“dence b € cut off the power from his own car. Then
'%ed’that this eare Shopkeepgr, extracted in cross-examination,
ag 4.’ Wdep the o Was running at an unusually high rate of
%‘attl'&et & :tlfeur.nstances existing at the time, so much so
5t eéntion, and that in all the long time he had
e o ng his shop only in a very few instances had
v the jllry- 5 Th(}re was in this, I think, enough evidence
Yong en Migh ¢ ﬁ’nd ::1 18, there was evidence upon which reason-
gy e“ﬁ’hat even at the rate of speed was excessive, and be-
vbgen ldenee up()ne,g?fendams deemed proper; and there was
%e‘ll’re ) 001'lis?o Ich they might finq that, if the speed had
_ﬁlﬁihtiﬁg’ 1t Woulq R would not have occurred, or, if it had
aide, this ave been harmless—merely brushing the
Was sworn to by one of the witnesses. T do
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: . . ; or prac

not take into consideration the evidence as to the rules O ot
tice of another railway company; that was not, in my oplnom:
evidence; the question is not what any one individual 0F gk
pany may do; but what prudent individuals or companies
erally do. ’ ‘the cir-

So, too, on the question of contributory negligence;
cumstances were peculiar. The plaintiff, a very old Woman,'
deaf; the weather was unpropitious—a storm in her l_face., and
other car was following up that from which she alight ’t her
the jury might well, upon the evidence, have found ‘haefore
attention was absorbed in it, and in her desire to cross nd t0
it could come down upon her; all of which a jury mig pdinarﬂy
be quite natural, and such as would apply to an g o
prudent person under the same circumstances. rs W t
constantly passing in the opposite direction on the other s',
indeed, one might cross hundreds of times in the same® as the
without meeting one. I would not have been able to0 B able 10
jury have found on this question; but, equally, I am Y men
say that there was no evidence upon which roasiAs tentions
could find as they found. On this ground, also, the cOI;ide’ the
on each side went quite too far; it is not, on the T16 psel
actual state of mind of the plaintiff at the time that 1Sw P
nor, on the other, that circumstances not thought abﬁe cire™
defendants are not to be taken into account; & 7
stances, however brought about, may be taken 10 (ziinary pr
tion; and the question is, what would persons of O
dence do in such eircumstances. Jess pel‘haps

Accidents such as this are likely to happer unkaﬁ is 1
considerably more care than the ordinary person - pily re'f“
Not only should the passenger be more than Ordlnaf e assll‘ﬁ
in crossing the other track after alighting from a carrmem hQ“l
close behind it; but also conduetors, as well as moto hap n,lﬂ;g(;
be more than usually alert to prevent accidents Soe B ubh‘
The companies should remember that, when they a ov
highway as discharging and receiving stations for 160 >
gers, they, as well as the passenger, should have ¥ wit so”
the alighting and discharge and boarding are mae dange’
reasonable regard to saving the passenger from ailwaY
dent to one on foot in a horse road traversed i
as ordinary traffic.

I would dismiss the appeal.

J. A
GARROW, MACLAREN, MAGEE, and HODGINS, J

the result. o ocod WD h
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HIGH COURT OF JUSTICE.

Dy
YISIONAL Courr. DrcemBEr 30TH, 1912.

.
" STINS()N AND COLLEGE OF PHYSICIANS AND SUR-
5 GEONS OF ONTARIO.
Wl
ysg%"‘? and Surgeons—College Council—Inquiry into Alleg-
o ;;‘CO’nduct of Registered Practitioner—Ontario Medical
» £0.8.0. 1897 ch. 176, secs. 33, 35, 36—10 Edw. VII. ch.
Alge rder of Council for Erasure of Name from Register—
si ?l t0 Divisional Court—Authority of Previous Deci-
Mittey Geo. V. ch. 17, sec. 10(4)—Proceedings before Com-
Mitt, and Oouncil—** Ascertain the Facts”—Duty of Com-
P, % ;F ndings of Fact—Duty of Council—Decision upon
m%-ttee\oundf(?red/ibility of Witnesses—Report of_ Com-
ounciy ?Ounczl “May’” Act upon—Further Inquiry by
hrough Committec—Restoration of Name—Costs.

A
¢l ofpglee a’l by Dr. Albert W. Stinson from an order of the Coun-
uflder 8 ollege of Physicians and Surgeons of Ontario, made
?ﬁrecting fhai of the Ontario Medical Act, R.S.0. 1897 ch. 176,
€ Co ege the name of the appellant should be erased from
Tegister. The appeal was taken under sec. 36.

as heard by Favrconsrmge, C.J.K.B., BritToNn

The
ang 4Ppea] W
7 oo,

- Hel]
D, i C(Y;uth, K.C, ana Hall, for the appellant.
45 rthy, K.C,, for the College Council.
8g, o R ‘ v
th:le 8 thoge u * - . Some of the objections are the
8¢ have eenrg;-d against the inquiry proceeding at all, and

6oy 00 & me;Sposeq of by the judgment of a Divisional
Y the proy: APplication in the same matter: 22 O.L.R.
cong 8 Plies, vq c S1ons of (1912) 2 Gep. V. ch. 17, see. 10(4),
Who:l Teneg of th:nn?t, (?epart from that decision ‘‘without the
Stagy, the decigioy tvisional Court and the Judges thereof hy
helq te i dOWas glven.”” . . | Tt is argued that the
deeisio at ag Gy °S 1ot alter the law under which we have
iy to of ary othercou-rt. of appeal we are not hound by the
i tha o 1visional Court. The former legislation

v Divisiona O0ario Judieature Act, sec, 81(2).

am, 31 al Court in (¥ i

anadian Bank of Commerce v.

"I -. 6, held that this' section did not apply to a
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Divisional Court sitting in appeal from an inferior Cqu}'t, a‘: ;
therefore, being the final appellate Court. The decisiot pell
followed by us in a number of cases from Mereier V- amp
14 O.LLR. 639, to McManus v. Rothschild, 25 O.L.R. 1385

By reason of the course I pursue, I do not think it Dee LoV
now to decide whether we are bound by the new Aect 10 4
the Divisional Court which gave a decision in this matter
previous occasion, unless that Court or the Judges coneul

Tn view of the very great importance of this case -oi' ot8
T have thought it proper that I should again consider the lfa ing
disposed of by myself on the previous motion; 880G °ooqon
given them full and careful consideration, 1 can 5S¢ g
whatever for receding from that decision in any partlcul‘a o’f the
T have nothing to add to what is contained in the repor )
Divisional Court decision and my own (22 0.L.R. 627.) i

[The learned Judge then set out at length the P,rot-}fself in
before the committee of the Council and the Couneil 1 he ap
the case of the appellant, and disposed anfavourably ‘oa '
pellant of various objections taken in the notice of appe®™

The Aet now in force is R.S.0. 1897 ch. 176, as!a’.menr;uife
(1910) 10 Edw. VIL ch. 77; and the sections which
attention are 33, 35, and 36. S0 i
Tt seems to me that there can be no doubt as to the
of the statute in most respects. For this case:— i medi"“l
(1) Upon the application of any four registere’ a5 per
practitioners an inquiry is to be made into the €as® & £amous of
son alleged to be liable to have his name erase for:
disgraceful conduct in a professional respect. Co
(2) This inquiry is ‘‘caused to be made’’ by the 1. -
the Act formerly stood—not made by the Council ltiemake gue?

(3) A standing committee is to be maintaine

e,,ning

inquiries. : ts of suc
(4) The Council ‘‘shall . . . ascertain the fae 3
case by’’ this committee. ‘mmitt""

(5) And may act upon a written report of the :Odisgl'“ce‘i
(6) The Couneil, ‘‘on proof of such infamous © be erds®
ful conduet,’’ shall cause the name of such person
from the register. ed.
There is no doubt that 1, 2, and 3 were duly Perfmi':l a greaf
But when we come to the remaining three; b d
difference. .. the 085 aﬂx'
The Couneil is to cause inquiry to be made into 5 The °
¢‘ascertain the facts of such case’” by the commiv=Es
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ﬁr?s:?n “the facts of the case’’ does not or may not mean an
bug 1 as to the culpability of the conduct of a medical man ;

°ﬁin‘t mgan at least the conduct itself—the facts upon which

I 'hlon 1s to be founded. :
to 5 Sm?‘s long heen well settled that where a statute gives power
At fop ih er body, as a board of directors, to do any partleuliar
Capq, e larger body, the company, ete., the larger body, is in-
B g o % doing that act: Rex v. Westwood, 4 Bli. N.S. 213, 4
Candle' 781, 799 (Dom. Proc.); Hampton v. Price’s Patent
QB Co., 24 W.R. 754; York Tramways Co. v. Willows, 8
C.J,;état P. 689, per Manisty, J.; at p. 695, per Coleridge,
Mo, . PIENSON v, Vokes, 27 O.R. 691. No body but the com-
the evida aseertain the facts’’—and this does not mean ‘take
tained ,,en?‘e of witnesses from which the facts may be ascer-
‘nhabi'tant Aseertain’’ must mean “‘decide upon:’’ Regina v.
fix 5 S of Heyop, 8 Q.B. 547, at p. 559; “make certain,”’

Wettle,” “determine,’’ ‘‘establish.”’

g BLyddy, 11 Hun 451, 456, Russell v. Hart, 87 N.Y.
uanstein v Zyd. (1891), 48 N.W. Repr. 739 (Nebr. S.C.), and

» gy ‘als(; bee(ildih?l, ete., Insurance Co., 31 L.J.Q.B. at p.

Seg 3 00 ed at.
ihere is ‘;eill;n Vain _for any finding of fact by the committee;
ﬂ?t . tis of evidence from which a finding may be made;
» Witneggeg At finding depends on the credit to be attached to

Was x
N e érz(:ﬁxsy . Mind, the plain duty of the committee to pass
T Clieveq Ihty‘ ?f the witnesses; and, upon such evidence as
hag bhePe ean’ b:ld’ ascertain,’’ the facts.
Wity ee ity Ho .kl_nd of doubt, I venture to think, that there
‘that ty. taining of faets by the statutory body charged
a,etand there was nothing upon which the Council

19, o oW v,

any | they shouldtoﬁbe founfi, ‘‘ascertained,’’ by the committee, I

bung) charg, ndd Specifically all the facts which will enable

h Plainede leth that duty to determine whether the
“The %Oprovision ‘asot and found comes within the statute.

Unej) may 0 @ written report is curious. It is not,

byt ug‘)‘\umﬂ may 8¢t upon a report of the committee,”’ or even

Written s act upon a written report of the committee,’’

the oune_il.’> Port of the committee may be acted upon by

Unei) Deeq ;10' What is meant may well be only that

at, ete,, 1 I;eqmre a report orally with all the commit-

Y aceept and act upon a written report.

ed, I think this is the meaning. In

at Prege t
Ui

nt adyig
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view of the mandatory provisions of sec. 33, I do not ghink ]
the Couneil has an option to act or not to act when the commit ;
have ascertained the facts—the “may’’ does not refer 10 &
eretion left to the Council to act or not to act, but 10 8% s
inelined, upon a written report, instead of requiring the com™"
tee to attend in person and report in that way.
But, a report being made—at least a report i
Council still has duties before the order is made t0 ot
name of the alleged offender from the register. This cal i
only ‘“‘on proof . . . of such infamous or disgracetl. "y
d}lct.” That— so far as it is a matter of opinion—"must’ ¢ m
view, be a question for the Council. Upon the facts a8 S
the committee the Council must decide whether the focts
found—and, therefore, for the Couneil proved—are such asful
shew that the accused has been guilty of infamous 0T : raceap‘ :
conduct in a professional respect. I see no provisioll or 52 the
peal from the findings of the committee to the Counc! Of the
facts of the case—that is something outside the unction-ods 0
Couneil altogether. Their sole duty is to direct their M

the question of applying the facts—not to disputing t'heﬁ: sanm®
Neither an ascertaining of the facts nor a report Oft;cle Cou¥
of

h_avmg been made by the committee, the resolution © me
¢il cannot stand so as to cause an effective erasure he 2

Dr. Stinson from the register. to P

We now turn to sec. 36 for guidance as to the caus? ;

0

. . . . ’ e
On this appeal we may: (1) order restoration of the '11?;‘; (3)
Dr. Stinson to the register; or (2) confirm the eI'asul‘eygﬂ ipt?
order further inquiry by the (a) committee or G :
the facts of the case—as well as dispose of the costs: '-17; whic

The only ¢ further inquiry by the . - = QoS the e
th_e Couneil could make would be: (1) an inquiry fr0m2) an i
mittee as to the facts of the case found py them; °F ; staﬂvdi]lg
quiry by the Council by means of a committe, o twheaf
committee: sec. 35(1), (2). Had the committee which 82 10 piet?
the evidence remained in office, I see no difficulty e wiry :
in an order that the Council should make furthe® mqake
the facts of the case by requiring that committe®, I::ld le
port of the facts of the case upon which the Counc! 2 ot 1
act. But the members who sat to hear the ¢as® . ns e
the committee—they are funeti—the .
changed ; and no finding by the members
tee would be now a finding by the committee: 1583
Kit Hill and Callington R.W. Co., LR 53

ur

sue
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St:;zrof Wyoming Syndicate, [1901] 2 Ch. 431, 432; In re
935 -4t Gold Reduction and Mining Co., [1900] 2 Ch. 230,
New’ OSanquet v, Shortridge, 4 Ex. 698, 699; In re George

0 & Co., [1895] 1 Ch. 674, 686.

* Committee which heard the evidence cannot now sit at
Co.unejle- Only' inquiry that can be ordered to be made by the
by the 18 an Inquiry by the Council in the ordinary way, i.e.,

“OMmitteeand that should now be ordered.
eommi: pOW.eI' given the Court to order further inq}liry by the
& the v 0 18, I think, intended to cover irregularities or worse

faring, the committee having remained intact.
Seemg to

Duyg me that the three courses which the Court may
Dowe, ; re mutually exclusive—we are not expressly given the
Qipe 0 TeStore the name during the pendency of further in-

f an (‘aerfi,further inquiry is directed, as we are (by means
We do, 14”") given the power to deal with the costs whatever

. Bvep ;
Clseq 1 If we had that power, I do not think it should be exer-

d@nﬁ\: 0 the Costs, all the proceedings in the way of taking evi-
Attee v 14Ve been rendered useless by the error of the com-
Thg Costy fe appellant should have those paid by the Counecil.
{Bellay, ¢ £ appeal, T should hold, should also be paid to the
"beffﬂre Ut for the manner in which the appeal was brought
i < S
: %;tlit;i};e_ appellant
ahy ; ec

by hilflhe?% costs

Execept counsel fee to leading counsel, I
should have no costs of the appeal. These
0 be paid to the appellant may be set off against
3 a4y, Orde.red in t:he previous proceedings to be paid
ek Ordery Temain unpaiq,
& facty 5 ‘Wlu be that the Council make further inquiry into
€ ease; costs as above.
NGy (g
D RI'I‘TO
:ﬁ:t the &I;i)eil’ f}(x)r reasons stated in writing, was of opinion
any 8gaingt cs ould be allowed with costs to the appellant ;
'h&mecosts oweq €osts should be allowed and set off pro tanto
B g of the appeslrl the appellant to the respondents; that the
fllrthree,tion Sho ant sl_lould be restored to the register; that
001111e'r proeeedin € given to the Council as to any other or
(}Ouncfl ag ny %i,hbut the jufigment should not prejudice the
‘ etsedi;:l - “hould & €r proceedings they may take; and'that the
: 8 uy d at hberty to take such further or other pro-
! tute as they may deem best.

€ sta
Order as stated by RippeLL, J.

s agreed in the result.
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13
DivisioNAL COURT. JANUARY 11TH, 19

Re CORKETT.

aid
Surrogate Courts—Audit of Exzecutors’ AccountS/SWns ul;dey\
for Maintenance of Legatee under Will—Allowancé Judg’
Order of High Court—Findings of Surrogate. Cour PG,

__Persona Designata—Appeal by Legatee—’chrem

ceptance of Sums Allowed.

of 10
An appeal by William George Corkett from an order
Judge of the Surrogate Court of the County of Peel.

i ourt
The appeal was (by consent) heard by a Di‘”swnal .
composed of BRITTON and SUTHERLAND, JJ.
B. F. Justin, K.C., for William George Corkett.
R. G. Agnew, for Margaret J. Kee.
E. C. Cattanach, for the infant.
Featherston Aylesworth, for the executors. i
. i date
SUTHERLAND, J.:—One George Corkett made hles ;11119 dﬂgz

the 24th February, 1902, and codicil thereto 0 th qore 1558
e ol on the 4th March, 1902, Letters Drobet icgs with
on the 4th April, 1902. There is a provision 7 ot and
respect to the support and maintenance of certa the 1st Mal)
legatees. Ome of these, William George Corketts i entitled:g
1911, launched a motion for an order declaring him otioB ask®
such support and maintenance, and in his notice o W an
that the executors and trustees be authorised 8¢ gy e
pay to him out of the estate from time t0 _tlme . i
might be necessary for his support and mamten:ﬂl‘ o 7O
1st July, 1910, until he arrived at the age of twenty wonbﬂdgﬁé
The application came on for hearing_before made ghat 0
C.J., on the 5th October, 1911, and an order Was xecutol'9 of
of the income of the estate in the hands of th.e : and $100 f‘;
should be paid to the applicant $600 fort o
month until the 17th February, 1912, for his sup
tenance. On this latter day this maintenance de
his then attaining the age of twenty-five yearS-n ks 938 "
In the year 1912, the executors, under on.;struction 1;933"
an application for an order ¢ declaring t’he i motion ¥
terpretation of certain clauses of the will.” he
by Clute, J., and on the 98th February, 1915
(3 O.W.N. 761), from which I quote i part
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are eft.opinion that the children Margaret and Williqm George
¢ Wheth \ltled to what is a fair allowance for thglr maintenance,
T that maintenance, support, and education be upon the
ablg SO not, In eage the parties differ as to. what a reason-
inﬂettl{n Would he, the Surrogate Court may adjust that matter
g the accounts of the executors.’’
Conpe 'PPeal was taken from that judgment to a Divisional
1134’)’ and on the 22nd April, 1912, a judgment (3 O.W.N.
ey of § delivereq by it, varying in some respects the Jufig—
ing af Ate, J., bhut substantially, in paragraph 4, repeating
1 Mg that part thereof just quoted as to maintenance.
of the (;‘»Xecurmrs petitioned the Judge of the Surrogate Court
ing iy Unty of Pee] to audit, take, and pass their accounts,
Yogate Coelr COmpensation. A hearing followed before the Sur-
Sldapy); i 111 Judge, in which evidence was taken at some con-
OIIthe 3rdength With respeet to the question of maintenance.
T’Vhleh, e July, 1912, the Surrogate Court J udge made an order
g of t}?: 1des dealing with the question of the audit and the fix-
mgelauses(}ompensation of the executors, contained the follow-
g g
Pligg t: (tlhl'ﬁnd and declare that William George Corkett ap-
the_ Sth ae SuIL for an allowance for maintenance, and that on
Oh’]ef Jum;iy of OCtOber, A.D. 1911, an order was made by the
Ce of t

fﬁnhwith anq he King’s Beneh, allowing him $600 to be paid
W) 4 month for four months. And I find that
fop ;. Moy g

4} Igaillltenan;‘:re duly paid to him or on his behalf as and
Eﬁ?:(mabe ag;g that the gaiq sums so paid were and are a
Mkkﬁt‘t for hig n‘t-to be allowed to the said William George
ed any furtm&mtenance, and that he is not entitled to be
g tI ful'ther fin °F amount for such maintenance,
i fo Waiye any ¢ at Mal:garet Jennie Kee consented before
Qol,ke’ r amOun:rlt)h?r claim for maintenance in the event of
e itti an i “ng allowed to the said William George
g 5n0t entif’sle d refore, find that the saiq Margaret Jennie
G to any further allowance for such mainten-

i I'onl ¢

Ig thig i
v t}"? of mOtio(:lriefI; Wllhqm George Corkett appeals, and in his
15¢ Umg acer Setting out that he had previously received
h count of Mmaintenance, prior to the order of
S a'ready referred to, and that at the time
of meoul_d be a ] order it wag understood ‘‘that an applica-
Will op thée on behalf of the executors for construction

G
Ad George Corkett, deceased, on the ques-
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- . tv'

tion of maintenance, upon the said William Georg® ('}o'rke';&

attaining the age of twenty-five years, in the event of 1S liviné d
J Hlearne

attain that age,”” he goes on further to allege that the
Judge of the Surrogate Court erred in refusing to 8075 ek
dence as to the facts in connection with the application on W i
the order of the 15th Oectober, 1911, was made,’’ and 8ls0 aid
holding that the amount of the maintenance to whic the: 2
William George Corkett was entitled was in any way - said
intended by the parties or by the Court to be fixed P 1t 18
order.”” And, further, that the order of the Divisiond ogobel':
binding ¢‘apart from whether the said order of the 5, O; thatb
1911, assumes to fix such maintenance Or otherWiSe;’ he 15th
upon the evidence, the amounts as fixed by the order 9>, neces”
October, 1911, were not reasonably sufficient to PaY Sld pow
sary expenses of maintenance ; and a reasonable sum shov

be allowed.

Upon the application it was conte
opposing that no appeal could lie, as the Surrogat® Ouf Faleo™
was persona designata; and, further, that the order ¢ 1 ast
bridge, C.J., was a consent order and intended 10 coverntradict'
unpaid maintenance and all future maintenanc®  “igyen the
ory affidavits and statements were filed and ma . over
motion came on for hearing before 2 Divisional Od t‘” B
which Faleonbridge, C.J., was presiding, it appea;‘?m 10 oK%
after some discussion, that it was inadvisable ?01‘ lw'thdrew'
part, under the eircumstances, and he aceording i’ the appeal
By consent of all parties, it was agreed 10 go on .
before the two remaining members of the Court. Lance pad

When it is considered that allowances for maln:ilnchiﬂg of
previously been made to the applicant pefore

e L

. ; mot]OB
his motion in 1911, and that in the notice of th&tJu ) 1910"
the 1st # Jent to

¢ those
nded on the part F udge

asked for support and maintenance from olour 25
until he arrived at the age of twenty-five years,b dge. guﬂ
the contention that the order made by Fatd 'rh had not tﬂie

. . s nance (08
intended to cover all claims for mainte i ntenance: oppogillg ‘
e

far been paid, and in addition future T '
other hand, one must suppose that the parti®s rder whe? il
this application must have had in min he said ;)' on of the Wr'
motion was made before Clute, J., 1or & 0% Fucllding fhat P
and when his judgment was formally drawi, ch o |
tion hereinbefore quoted, which suggests that mi mi
cannot agree on the question of maintenanze of th°

justed in the Surrogate Court, when
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ing dealt with., The same applies to the order of the
Court,

rders geem clearly to leave that question open to
by the Surrogate Court Judge on passing the
arties seem to have gone before him in that way
orders. I think, therefore, that the matter is
by way of appeal from the order of the Sur-
udge. In the light of the previous allowances for
and of the sums allowed under the order of Fal-
"> and of the evidence taken before him at con-
the Surrogate Court J udge has come to the con-
Sums so paid were and are a reasonable amount
;‘33 the applicant for his maintenance, and that he
Owed any further amount for that purpose.

See that he has not exercised a reasonable dis-
tter and was not warranted in so disposing of

' Order should be affirmed and the appeal dis-
nder the circumstances, without costs so far as
Concerned. Thoge resisting the appeal will have
of the estate; the executors as between solicitor

/

agree that the appeal of William George
s d. In my opinion, he accepted such
on account of maintenance, so that, at the
0n to the Chief Justice of the King’s Bench,
S0 be considered ag having intended—to
ed for maintenance from the 1st July, 1910,
ﬂm age of twenty-five years, as in full for
uld be dismisged without costs as to the appel-
should get their costs out of the estate.
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1913,

DivisioNAL COURT. JaNvARY 13TH

MITCHELL v. HE INTZMAN.

Negligence—Injury to Person by Motor Car on ~_Evi

Motor Vehicles Act, sec. 7—Onus—Question for Jury
dence as to Defendant Having Insured against A,
Admission of—No Substantial Wrong or Miscarriad

dress of Counsel to Jury—Damages—Ezcess— 2

Reduction—New Trial.

C.
Appeal by the defendant from the judgment _Of B?Z:’M’éoﬂ,.
favour of the plaintiff, on a general verdict of 2 jury, ¥ the

db

in an action for damages for personal injuries.sustamfty of 1O
plaintiff by being struck, upon a public street in the ©
ronto, by a motor vehicle owned by the defendant.
Y)
d KEu>
The appeal was heard by CLUTE, SUTHERLAND; ant Chie
JJ. : |
T. N. Phelan, for the defendant.
J. P. MacGregor, for the plaintiff.
b
: UTE e
The judgment of the Court was dehver?d by Stbnigilt, ‘f‘ﬁ
On the 15th January, 1912, at about 11 o’clo¢ 5 ;oege

plaintiff and one Simpson were returning home ol o
club, walking up the vsest side of Yonge street, a.ndr Z?:;t with
street to take the car near the interseetion of i s
Yonge. . pe BDUEEEE
The plaintiff states in his evide Wh;ﬁ Il Y""ff
friend were standing looking down Yonge St hé (the Pls;”
street car came first and then the College cars o stop d b
tiff) stepped out as the car was coming 'la The Wltﬂw,"
knocked down by the defendant’s automobltheyc ;n&
Simpson, who was with the plaintiff, say s come 02 82 iff
to get a car at Shuter street, and were scal‘cely.and the Plﬂ‘l‘n’ﬁd
still, just enough to see that there was 4 car,was to tak® _ gt oy
said, ‘“There is a Yonge street car,"fwm:;}; h,? R
a College ear, which was guitable for M€ .o iappel gt
came up Yonge street just when the Pl’?mtﬁ:sal;s he ﬁ‘g ki
Yonge street, and knocked him down. S mgn outed “gie
just when it was opposite the College car’knocked d"wnit W
out!”” but by that time the plaintiff ar. e
College car was immediately behil
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far enough to be safe. As to speed, he says that the
came all of a sudden, so fast that he had just time to
out!”
Dlaintify was hit on the left thigh and knocked over, his
T hitting the pavement. He was laid up for some
b and then returned to his work, and received the same
h‘d received before the accident. For some days he
€ complains that he still suffers from the effect
1Y, being unable to lift any heavy weight, and his
S this, and says that he is uncertain as to how
of the arm may continue. A doetor called
Ce states that, as far as he could see, the plaintiff
‘ered. The question is one for the jury.

Gf“thg Motor Vehicles Act declares that any person
Tecklessly or negligently or at a speed or in a manner
' 1o the I_mblic, having regard to all the circumstances
& ’ the nature, condition, and use of the high-
" of an offence under the Act, irrespective of the
Speed. Upon a careful reading of the evi-
clear that the case is not one which could have
o ffom the consideration of the jury, notwith-
Question of the onus of proof, which in this case,
Act, was upon the defendant. Upon this
i n favour of the defendant, as no special
wade thereto, I see no objection to the charge

°0 with the evidence.

objection argued was, that, under the author-

lingwood Shipbuilding Co., 16 O.L.R. 64,
1ew trial, upon the ground that evidence was
5“7 ' proof of insurance carried by the de-

“ent; and that counsel in his address to the
emphasise the fact that the action was not
the defendant, but by a certain insurance
Were offered on both sides by counsel who
to What took place. These were not re-
Practice was followed, permitting counsel

Ted, and reference was also made to the
k place

.
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¢Q. Did you ever have any other doctor examine you! 2
I had. Dr. Wallace Scott came over and examined me-
Q. Did you send for him? A. No, sir. ; d
“8. Do y):)u know how he eame to come? A. 1 think he 10} :
me that the insurance company had sent him there. i that
Q. You don’t know that for a fact? A.1 don’t kno
for a fact. :
«Mp. Phelan: I object to that evidence
«“His Lordship: No, that is not evidence.”’ 4 by the
On the eross-examination of Dr. Wallace Seott, calle

defence, he was asked :— nd

b . ot Se

¢“Q. When did Mitehell send for you? A. He did »

for me. 8 quthor”
¢“Q. How did you come to 0 there? What Was Y this

ity for going there? On what representation (.ﬁd you ;1; Lor(“’
examination? A. Am I to be spoken to in this way . theref'l

“‘His Lordship: Q. You are asked how you came toning hin

«“Mr. Phelan: He will take the consequences of te
my Lord.

““His Lordship: And I take the consequence of
answer. ¢ A No
<M. MaeGregor: Q. He did not send for you a telep

¢“Q. Who sent for you? A. I went in response Oed with the
or a letter from Mr. Hull. Mr. Hull is connee
Travelers Insurance Company. Tra

¢‘His Lordship: Q. You were sent on pehalf of the 1%
Insurance Company? A. Yes. r Lo

‘Mr. Phelai: Iynow take the objection o 'gi(:sl-r orf
should dispense with the jury, under the a_“_tho? g2 The J**

“‘His Lordship: We will get the authorities aof tpe 8B
is dealing with it now, and they want fhe facts tot dlfw

“Mr. MacGregor: Q. Doetor, it was 10 a{;sv;g” AT M

tions that you were permitted to examine Mit¢

At p. 71, Dr. Cook was recalled bY ¢ S50 oressios o
and Mr. MacGregor in his question used the defenc® Lt
Dr. Scott, who was called a moment ago by s compa.ﬂ
examined Mr. Mitchell on behalf of the ¥ o ¢
ete., ete. : referen"e o]

This is all that appears on the hn‘;‘e:nylgzsurance wu;;f"iﬁ"{ )

i % A i nt t a ¢ N ‘:‘ o o
evidence. There is no stateme cott made the € pwuu o

was the real defendant, or that Dr. oars, the F_ gnt® .
at the instance of the defence; for all that ap}?is Os;ﬂ" o :

may have been examined with reference

selling D% .
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~could not, I think, from this infer that the Travelers
Company was the real defendant.
“acGregor argued that his questions were put in order
that Dr. Wallace Scott was not a disinterested witness,
by an insurance company to examine as to the ex-
injuries the plaintiff had received, and so might be
‘avour of his employer. I think he had the right to do
Ing the questions no further than was necessary for
°8€, and without intimation to the jury that the in-
Wpany was the real defendant.
% what occurred in the address of Mr. MacGregor to
Dote is this: ‘‘Mr. MacGregor then addressed the
‘the course of his address, Mr. Phelan protested
; qmgor saying anything to the jury about Mr.
ot being the defendant, but the insurance company,
tle reporter make a note of his objections. His
- MacGregor, you had better not place much
7 t-. Mr. MacGregor: I accept your Lordship’s
Bothing further was said with reference to it.
to the Chancellor, we find that he does not
ly what Mr. MacGregor said to the jury; and
agree. The Chancellor, however, was not of
A0y substantial wrong or miscarriage had been
:ﬁepti'fon of the evidence relating to the in-
°OF; 8 Iar as he heard, by what counsel said.
case distinguishable upon the facts from Loug-
EE ‘Shlpbuilding Co., and that a new trial
.°d upon this ground.
101 15 that of the damages, which, the defend-
¢xcessive. Upon a careful reading of the evi-
ground is well taken; and, unless the plain-
have the damages reduced to $800, there
al. If he consents to such reduction, the
respects be dismissed without costs. If the
?’m’o the costs of the former trial and of
costs in the cause. ‘
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: 19;
BRITTON, J., IN CHAMBERS. JaNvUAry 16TH 19

REX v. BROUSE.

Criminal Law—Inspection and Sale Act—Violation _0f F et
Packing Provisions—Police Magistrate’s C'onv'w?’w",/’ to
of ““Guilty”’—Motion to Quash C’onviction—-obﬂe"t.@ma”d
Information not Taken before Magistrate—Inform
Conviction Disclosing more than one Offence.

A
Motion to quash a conviction of the defendant, Jf’gngity

Brouse, made by George O’Keefe, Police Magistrate 10T fviola,t-

of Ottawa, on the 16th December, 1912, for the offence ©

ing the Inspection and Sale Act.

1913
The motion was heard at Ottawa on the 11th January,

Gordon S. Henderson, for the defendant.
W. J. Code, for the Department of Agrieulture-
J. A. Ritehie, for the Crown. /

Jes *

BrrrroN, J.:—On the 11th December, 1912, on® C;l;f:nd@f
Snow, fruit inspector, laid an information against th}ie 30th day
for that he did, at the city of Ottawa, on or abotb FiC . ypst¥
of October, 1912, unlawfully offer, expose, or have mto e o
sion for sale, ten barrels of apples packed contraryR C. 1906
visions of sec. 321 of the Inspection and Sale Act, ™
CH99. i befofe the
Upon this information, the accused appear formatio’ W
Police Magistrate on the 16th December - n:loupon tB
before the Police Magistrate; and the accﬂseli:w Magwmmg
charged, pleaded ‘‘guilty,”” whereupon the Poat $2, orﬂeﬁﬂe
imposed a fine of $20 and costs, fixing the cos;S $h gaoi-n foﬁ”‘@’\

payment forthwith, and, in default, one We° the of '
formal conviction, made on the same day, followed 30th da}’es‘
r about th€

tion, and is, ‘‘that John A. Brouse, on Oi d anlawfolly Oﬁer’PIeE

October, 1912, at the city of Ottawa, ols of &pﬁoﬂ ;
pose, or have in his possession for sale, ten o e hie Tnspe? :
packed contrary to the provisions of section &
and Sale Act.”’ shat neithe.roﬂgd
The objections to the convietion are (lv)oﬁence ment!s o,
information nor the conviction discloses any o 88 B oD in
in see. 321 of said Aect; (2) or, a8 that se“t,wn’ d convi® 0

creates several offences, then the
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are bad, as they contain more offences than one; and
B¢ information did not conform to the provisions of
t was not sufficiently definite to enable the accused
eto; and, therefore, the plea of ‘“guilty’’ entered by
Was inoperative and of no effect.
© construction I am bound to put upon sec. 321, the
1 does not state an offence.
> charged is that of offering for sale, or exposing
h;a.ving in his possession for sale, fruit (apples)
Y to the provisions of sec. 321 of the Inspection
After the prohibition contained in see. 321, the
‘Mion states the circumstances under which the
i’? committed. It mentions the acts which, if com-
be proof of the offence.
tement such as there is—alleging an offence—it is
T & plea of guilty, to object. If the objection had
' before the Police Magistrate, and before the plea of
rded, the information could, if necessary, have
- Section 321 creates at most three offences: (1)
. o €Xpose for sale, or have in possession for sale,
dﬁﬂed Packages, unless the packages are packed
ﬁm Act; (2).if marked “Fancy Quality,”’ it is an
the fruit js as deseribed in the sub-section; if
~uality,”” it is an offence unless the fruit is as
° Sub-section ; if marked ““No. 2 Quality,”” it is an
fruit is as deseribed in the sub-section; (3) it
o> or shewn surface of fruit packed gives
1on of the contents of the package.
. according to this division of the section, dis-
% named—if it can be said that the section
Me—and I think the information discloses
1. 8018 not open to the objection taken.
0 the decision in Rex v. Macdonald, 6 Can.
the offence is only one, but which may be
“’Yﬁ!’al ways.
! disposing of this case the following,
further comment: Criminal Code, secs, 724,
Can. Crim, Cas. 159, Regina v. Hazen, 20
ard, 25 O.R. 519.
dismissed with costs,
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13.
SUTHERLAND, J. JANUARY 17TH, 19

Re GOLD AND ROWE.

P ,,_Habendum i

Deed—Construction—Grant “‘in Fee Simp 7 Conve yant

Bar of Entail—Act respecting Short Forms 0
—Act respecting Assurances of Estates Tail.

Application by Mary T. Gold, the vendor, under = ;
and Purchasers Act, 10 Edw. VIL ch. 58, for a declaratlf’nwife’
4 deed of the 8th December, 1906, from W. S. Gold t0 lts)y the
the applicant, was sufficient to bar the entail create

will of David L. Reed.

J. A. McEvoy, for the vendor. ; Rowe:
Erie N. Armour, for the purchaser, Frederick T. ;
£ 400

SUTHERLAND, J.:—One David L. Reed was the Ownei 01887’
property in question, and died on the 27th Septemb? t’,ed the
having previously made his last will and testament, & od tHe
30th September, 1885, wherein he devised and equwjghe eir®
said lands to his grandson ¢William Scott Gold % "y 7th
of his body.”” Letters probate were duly 1ssué
October, 1887. ‘ 7 I Gold

On the 8th December, 1906, the said devisets * geyaB®®
_ by deed under the Act respecting Short Forms 0% foo 51 Je)
did grant unto the said party of the second part (B Gold- The .
the said lands. The grantee was his wife, Mary = nd 10 pold
habendum in the said deed is as follows: ‘‘To hag g d asSigns’
unto the said party of the second part, her helirs ?,n )
to and for her and their sole and only use forever: . uf_ﬁcient

The vendor contends that the said deed was 2
one to bar the entail.

The contention of the purchaser, 01 t:1‘1e Oi‘::
that R.S.0. 1897 ch. 122, an Act respeeting ==

Estates Tail, sec. 29, applies, and that the 1S
lands under this Aect by a tenant in tail ecou
by some one of the assurances (not being & d'catm'e )
such tenant in tail could, before the Ontario J te
1881, have made the disposition, if his estate wel‘eO
law in fee simple absolute. He argues that the o ated;
simple,”’ following the grant in the deed 38 !
1881, would be ineffective without the use 0t
to pass the fee; and, consequently, the deed 1
be said properly to bar the entail.
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I Seems {5 e that, apart from the possible effect of the
h&- “ndum i the deed, this contention would be correct; but I
‘tl}lnk the habendum clearly aids in so construing the deed‘ as to
ﬁlve effect o the contention of the vendor that the entail has

e effectively barred. - :

We treat the words ‘“in fee simple’’ as entirely ineffective,
:in 1 5% 38 though eliminated from the defad, then we have a
Mple STant by the tenant in tail to his wife, the party of the

Part in the deed. +

Mg " Norton on Deeds, 1906, p. 290, it is s_ald that the mere
hin?tlon of the grantee’s name in the premises dges not give
hahg MY estate Inconsistent with the estate limited b}:‘ tﬁe
oﬂieelldum, Whatever that estate may be. Am.i at p. 229: ““The
int o _t ¢ habendum is properly to determine what estate or
R 8ranted by the deed, though this may bfe performed
hahey, imes i performed in the prenqises. In which cases the
tota) M may lessen, enlarge, explain, or qualify, bu"c not
. eo}}tr‘a’dict or be repugnant to, the estate granted in the
€8

eﬂtatethmk’ ‘t'hel‘efOre, it is clear that the habex}dum explffuns the

intent- "€ grantop intended to convey, and.it shews tvhfftt the

m . ot € grantor was to grant an estate at law in fee
Dle absolute

thoygy, - Other hand, the very use of the words ‘‘in fee simple,”’
aDplicabllneﬁecﬁVe to carry such an estate under the statute
gl'&!mtor L0 it i suggestive of the es’oat(_e 1nten.ded by the
With a to be conveyed, and the habendum is consistent there-
- . eXplanatory thereof.
s“fﬁcieng) Wrehager must, I think, therefore, accept the deed as
No ar the entail,
S are asked, and there will be no order as to costs.

KELLY

' J, oy CHAMBERS, JANUARY 187H, 1913,

B
D 4G Anp ORDER OF CANADIAN HOME CIRCLES,
ath,

\Presum - ; ¥ : oy
I"Sumnce ]Zgo;wn\?' Geo. V. ch. 33, sec. 165—Evidence

oneys,

8 o g, " DT sec. 165 of 2 Geo, V. ch. 33, for a declar-
the Presumption of the death of Benjamin Charlton
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W. T. McMullen, for the applicant.

J. E. Jones, for the society.
he

KLy, J.:—A certificate (No. 14177) for $1,009 gh;ﬂ'
Order of Canadian Home Circles was issued to Benjamit ire, 18
ton Oag. His sister, Margaret Gunn, of Houghton en ,liV‘
Ontario, is the beneficiary named therein. She i8 the Jives i
ing member of his family; his step-mother, howevels
Toronto. . qgred

From the time of his father’s death in 1889, the t;fsll:)()‘i,
made his home with his sister, and, from about 1891 uf summer
he was in the habit of taking employment during he ept 089
months sailing on the lakes, but spent every winter, €X¢
during that time, at his sister’s home. g loy

In the spring of 1904, he went as usual to his P oss
on the water, and in that season was employed °% on 12
““Oregon’’ on the Great Lakes. At the close 0 . ] ab
the fall of 1904, he received his discharge from he was 2
Chicago, and for a day or two in December, 1904, a8
guest at the Atlas Hotel in that city. This W8S B8 ettt
that has been obtained of him, for since that o0 por thos®
his sister nor her husband nor other friends of s thi

n,
who knew him in his employment, have hear any 4

him. ing of

His step-mother says that she has heard pothing :
whereabouts for the past eight years. 1.s o AIRYEE

In addition to inqﬁiries having been made for fh lhnilm, Py V",’;
those who might be expected to know something Cohicag" d?
tisements have been inserted in newspapers A
Springfield, Massachusetts, asking informatio 8 put 0098
the Chicago city directories have been consultect: 95
these efforts have brought any results. v iq gaid B8 P “ipe

In Hagerman v. Strong, 8 U.C.R. 291, i aw t:kiﬁg
““The principle itself (that is, the princlple oessity of ¥  ib
presumption of death) is founded upon the nec'n der e
some measure of time as a rule in suc oB9cs, 5
may not be forever uncertain at what gse al(:luded to " ple
of whom nothing has been heard, may be c:(;l as :
longer living. Seven years has been ad°p1‘ he 1aW con®
period ; the meaning of which I take t0 b t-h&domlclle an eald /
it possible that a person who has left his { g el PU
abroad, may be still living, though nothinS Crcopgider it e
him or from him for seven years; but do'es n;:)nger Wit?,ou
ally speaking, possible that he should HS% o jpence
dence being in some manner afforded of his

mept
ol

e
¢ navigat!
e
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laidlg Halsbury s Taws of England, vol. 13, p. 500, sec. 692, it is
Imp, 2V that ¢ ag 4 death, on the other hand, there exists an
Sevey % Presumption, for if it is proved that for a period of
Who " S 10 news of the person has been received by those
illqui ¥ Raturally hear of him if he were alive, and that such
\ HiT1eg anqd R _ i ¥
hay, bee Searches as the circumstances naturally suggest
deaq»» - Made, there arises a legal presumption that he is

anq gi;rﬁnee may be also made to Willyams v. Seottish Wido.ws

Son g E:;HS Life Assurance Society, 4 Times L.R. 489; Phip-
The évl' nce, 5th ed., p. 644, and cases there cited.

fleelarin ldence before me warrants the making of an order

I3 deag . ¢ Presumption to be that Benjamin Charlton Oag

- Costg s .
%neys_ of the application will be payable out of the insurance

6
e LAIR v, STAIR—MasTER 1N JHAMBERS—J AN, 10.

}gg\Am:c?”ty for Costs—Libel and Slander Act, 1909, sec.
W%pe of\Goo?i 2PPort of Motion—Cross-examination on—
. P:% Mage by tn Faith— ustification—Discovery.]—A motion
7 ~hshin E e deft?ndants Rogers and the ““Jack Canuck’’
Ae;hﬂ.’tzme’ formsiany-’ M an action for libel and for conspiracy
Ro »9Edw. VI e;rlty for costs, under the Libel and Slander
']ihge Who Was. (;1‘ 40, sec. 123 on the affidavit of the defendant
q&m lﬂlntiff €rog > th,e president of the defendant company,
at great B S-eXamineq the defendant Rogers on this affi-

Teq ¢, attend; gnd on the 11th December that defendant

‘ % fOI‘ further examination and answer ques-
The > Plaingige , 0 *8T refused to answer. He did so attend,
‘ ; agam. moved for an order for re-examination.
W at(;llna"ée‘l’; of what was held in Greenhow v.
SHoupg, 1 ° been by, 4 Duval v. 0'Beirne, 3 0.W N, 573, it
%dﬂhfor t npl:fti‘;"r tt'O have haq a fuller statement of the
P«%’me‘)%ver, to & ¢ation complained of, No objection was
d i § sufficiency prima facie; but it was

e allegation of good faith by shewing

e :thel‘s admittedly reeeived by

nl. Il a em 2 0y 3,
’ail'ltiﬂ t of 200d fait), Bai ents, but {'&tlur. shc.wull not
5 anq g CONSpPirge a deliberate intention to villify
4CY to effect the ruip of his reputation.
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It was conceded that the determination of the present mo"'cgled
must depend upon whether the plaintiff was or was 1ot &% : de-
to full discovery on all the allegations in the affidavit of ¢ tion
fendant Rogers. It was suggested that no cross-exad °
should have been allowed. The Master said that ‘the ;95
seemed to be otherwise, though perhaps never carrie Chat
in the present case, He referred to the language © an
cellor in Swain v. Mail Printing Co., 16 P.R. 132, at P- 39, He
said that it was decisive against the present applicd 0
also referred to Bennett v. Empire Printing and Publ‘lfhﬁlggood
16 P.R. 63, 68, and Southwick v. Hare, 15 PR, 228 2

faith of the defendants cannot be tried on any inte
motion. It is pre-eminently a question for the jury a4 Nothiﬂg
—so0, too, as regards the contemplated justiﬁcatlon' resent'
bearing on its success can be usefully considere 5 withs it 18

! As the motion for security has yet to be dea shoﬂld
1ot advisable to say more than that the present motloas it ca?
not be granted, as full diselosure has been made 80 o n, in the
usefully be made at this stage. The costs of the mthm’ jon 1
speeial eircumstances, will be reserved until the mtzl rs &

Young, K.C., and A. R. Hassard, for the defendaly
the eompany.

J./J;\N- 13' % ]/
 Lett

mages—Reference—Report— __Accourt gand

Damages Reference—Report Alppcal ¢ the Master atbs he

Appeal by the defendants from the report 0 5 motion * gpe
wich upon a reference directed by Bo¥D, -5 A q cost i
plaintiff for judgment on further directions ;E) to 1'00(1.
plaintiff, as the only shareholder in the egal. div i

pany of Canada Limited, other than the four 11 ;g 1 Moto
ants, sued the latter and the company an
Company of Detroit for damages for
the company and other wrongs. The Master f
ants indebted to the plaintiff in the sum 0% °
yorp, J., said that the uestions in issu€
upon which there had b(l»eu much contradictory e‘xﬂe 6
was unable to say that the Master was \Yron
items amounting together to ¥ )
from the amount found due ¢
$11,634.20. With this variation, apPeR g0
Judgment for the plaintiff for $11,634.20 ¥ ith, 7%
reference. A. R. Bartlet, for the defendan

the plaintiff.

RICHARDS V. LAMBERT——L.\TCHFORD;

(yidual 9 gt
o
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V. ANDERSON—MASTER IN CHAMBERS—JAN. 14,

Y for Costs—Pracipe Order—One Plaintiff in Juris-
rder Set aside—Leave to Move for Security after
Delivered.]—Motion by the plaintiffs to set aside an
d by the defendant on pramcipe, requiring the
give security for the defendant’s costs of the action.
endorsed on the writ of summons was for an injune-
g the defendant from infringing the patented
€ plaintiffs and for damages. By another endorse-
ed that the plaintiff Fischer was patentee, and
S George H. Lees & Co. licensees, and that Fischer
he United States of America, and the other plain-
'r10. The Master said that the order, at the present
action (before pleadings), was at least premature:
5 ,Wakeford, 13 P.R. 455, 457 ; Smith v. Silverthorne,
i O_l'dgr made setting aside the precipe order, with
ﬂ?ﬁ ;I?lamhifs in any event, without prejudice to a mo-
ity thereafter, if the defendant should be ad-
- When the case is developed on the pleadings,
may be successful: Holmested and Langton’s
ed., p. 1426; Irving v. Smith, 12 P.R. 29. J.
Or the plaintiffs. J, . Jones, for the defendant.

1%

,‘_PO?HAGK AND STEELE—MASTER IN CHAMBERS—
Ty JaN, 15,

Mnaton of Defendant—=Scope of Inquiry—
L OMpany-shares — Restriction to Pleading.]—
; ;Pftmtlﬂs‘ for an order requiring the defendant
Or re-examination for discovery and to answer
% 1011, on the advice of counsel, he refused to
omed by counsel for the plaintiffs. The action
om the two defendants the sum of $4,263.57
'{m the plaintiffs as hrokers in respeet of
“‘;"o‘* of the Swastika Mining Company, be-

% 1911, and the 29th February, 1912, The
m their defences, and each asserted that
m&iﬂ, Questions which the defendant Steele

first, to an inquiry whether he had
¢ Passed between the plaintiffs and him-
mhotltmk He also refused to say whether
, der in the Swastika Mining Company
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or whether in May, 1911, he was secretary-treasurel Broadlz'(;
the refusal was to answer questions which did not relate -
dealings between Steele and the plaintiffs in regard 0 the p‘:er
ticular stock mentioned in the statement of claim. Mas
said that, in his view of the law and the practice, th
was too unqualified; and he was of opinion that -
objected to should be answered. Reference to Bray § .
of the Law of Discovery (1904), p. 3, para. 10, where o g
that a party is required to answer questions which ma¥ air-
which must, assist the examining party. Order mace r'e(:l at
ing the defendant Steele to attend for further exam}nat.lo
his own expense; costs of the motion to the plaint! %/I:elll’her-
cause. Harcourt Ferguson, for the plaintiffs. . D.

son, K.C., for the defendant Steele.

PR

MBERS
Porson IroN WoORKS LIMITED V. MAIN—MASTER N CHA

JAN, 16. ”dtmts

(]
Pleading—Counterclaim—~Con. Rule 254—New De/f rond
ro—MisfeasanCo” . pde 8

by Counterclaim—Company—Dirécto filler :
ful Dismissal—Amendment.]—Motion by John B- Mate ™ Maids
fend't_int’an

defendant to the counterclaim of the original de Jaim 4%
to strike out paragraphs 25 and 26 of the counterc . motio?
strike out the name of Miller from the counterclai ;daq‘ece )
by the defendants the executors of F. B. Polsott 96 of e
strike out paragraphs 2 to 23 and paragraphs 25 a';l 954. pard
counterclaim. The motions were made under - Rux(: and Mile?
graphs 25 and 26 alleged misfeasance by F. B- i claimed
as officers and directors of the plaintiff companys and ™

pany’s i sub”

an account of their dealing with the com < ol
payment to the company. %he Master said ﬂ}at thl: :okiers ”ﬂd
stance, an action on behalf of the company . ald not swnh(;
for their benefit; and that these two paragraphs - ht involve tr_
Stroud v. Lawson, [1898] 2 Q.B. 380; and this M8 ante

i . ' 1o t
striking out of the name of Miller as & deffnd.agat Jeged
claim. The counterclaim for wrongful dlstl(l)lli e’p

paragraphs 21 and 22, must be econfin€ m
pany, in the same way as paragraph 27, c_ountt-el;cl$25, 0 of B
cancellation of the defendant’s subseription :xecutors F

plaintiff company’s stock. The motion_Of them,—the
Polson was entitled to prevail to e ext,ttemt ill en

must amend to shew, if he ean, somethin
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claims against Polson and Miller personally a ground
n the part of the company to him for their alleged
alings with him, or to make a claim against them in
e, as in Bennett v. Mellwraith, [1896] 2 Q.B. 464.
ntended on the argument that either of these claims
present sufficiently, if at all. The defendant
within a week as advised. If this was not done,
m, except as against the plaintiff company, as in
9 and 27, must be struck out. The costs of these
d be to the moving parties in any event, together
lost or occasioned thereby, as in Hunter v. Boyd,
Frank MeCarthy, for Miller. C. A. Moss, for the
on. R. MeKay, K.C., for the defendant, Main.

.






