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DIARY FOR JANUARY,
1 Cir%uaz!ginbn. Taxes to be computed from this
g. Th. .. Error and Appeal Sittings..
6.

. BUN.. 2nd Sunday after Ohristmas.
Mon.. Epiphuny,y fler O g

- Wed..

(4 County Court and Surrogate Court
erm begins, Municipal Elections. Heir
7 L and Devigee Bittings commence.
- Tues.. Last day for Township, Village and Town Clerks
8. Wed to make returns to County Clerk.

- Wed.. g;zf;téoncof School Trustees,
5 . Y Court and Surrogate Court Term ends,
}i SUN.. 1st Sunday after E)dphar?y.
= %/Ivmi Election of Police Trustees in Police Vi illage.

- Wed.. Treasurer and Chamberlain of Municipality to
make return to Board of Auditors. School

Reports to be made to Local Superintend’t.
18. 8at .. Amscleis,t&c., to be left with Becretary of Law
ociety.
;g. SUN.. 2nd Sumtgy after Epiphany.
. Mon.. Members of Municipal Councils (excepting Co's)
and Trustees of Police Villages to hold first-
2 ;neetins.
& Tues. . Heir and Devisee sittings end.
5. Sat. .. Conversion of St. Paul.
26. 8UN., 8rd Sunday after Epiphany.
gg. Tues.. 1st meeting County Council.
- Wed.. Appeals from Chancery Chambers (except. in
%0, all cases during Examination Term).
3. Th. ... School Financial eport to Board of Auditors,
L Fri. .. Last day for Counties and Cities to make re-

turns to Provineial Secretary,

The Lol Comnts’

MUNICIPAL GAZETTE.

—

JANU'ARY, 18es.
\
1868,
chlreat changes have taken Place in the poli-

Al aspect of thig country during the past
year. These changes call for notice from
‘[1]8 only so far g they affect ourselves.
nfnl:er Canada and Lower Canada are, in

% N0 more. Nova Scotia and New
Canl:lwwk ha.vp cast in their lot with us, and
® 28 & unit, comprising four provinces,

188 become a dominion,

As' the oldest legal periodical in the four
i‘:°:;n°°s: and as the organ of the profession
CANAe largest and wealthiest of them, the
eontr:dAi Law Journal claims, without fear of
of bein ction, or, we think, without the danger
ro rg Considered presumptuous, the right
nhl.) esenting not only the profession of

™19, but that of the Dominion at large.

E ..
the z::e:"lly desiring also to increase as well
eluiness ag the sphere of usefulness of

this journal, we ghay spare no exertion on our
part to ma:ke the Gazette acceptable in the
s}st?r Provinces a8mongst s class of readers,
similar to those who form the bulk of our
subscribers in Ontario,

Our work has however hitherto been almost
enticely a labour of love. We are willing that
it should so continue, if need be, but we hope
nevertheless that those interested in this pub-
lication will do their part of the work with
more regard to our right to an increaged
measure of support (not only as to the number
of our subscribers, but as to the payment of
what they owe after they have subscribed),
and with more regard to their own interests,
by furnishing us with such information as
may be interesting and instructive to our
readers in general.

Our thanks are due in this respect to many
of the County Judges and others who, having
their heart in the work, desire to do what
they can for the benefit of others.

BLUE BOOKS FOR 1866.

Reading blue books is looked upon some-
what in the same light as reading Johnson’s
Dictionary—instructive, but if anything a little
dry. We have never heard of any one whose
courage and endurance carried him through a
steady perusal from cover to cover, but at the
same time valuable and interesting information
may always be gathered even from much
abused statistics.

‘We have approached the subject in the hope
of presenting to our readers some facts that may
interest them, gleaned from the mass of figures
before us. The following table we have com-
piled from the volume of public accounts for
the year ending 80th June, 1866, lately re-
ceived with a number of other books of the
same colour,

The County of Halton does not for some
reason appear in the returns.

The table is interesting as shewing the
amounts received from the sale of stamps:
used in law proceedings in all the several
courts of civil jurisdiction in Upper Canada,
and under three distinct heads, viz.: (1) C. F.
or Oongolidated Revenne Fund; (2) F. F. or
Fee Fund; (8) L. S. or Law Society.

The stamps of the first and third kind (C. F.
and L, 8.) being used for payment of fees on
business donein the Courts of Queen’s Bench, -
Common Pleas, and'Court of Chancery. The
stamps of the second kind (F. F.) being for pay-
ment of fees on business done in the County
Courts, Surrogate and other local Courts, and
on proceedings under various statutes before
the local judges.
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. Con. Rev. F. Fee Fund. Law Society. Total.
Brant ...oiiviniinniinnnn... . $466 93 ....... $1,370 85 ........ $419 90 — $2,257 68
Carleton . 703 00 ........ 1,800 50 ........ 386 66 =— 2,980 16
Elgin ...... 143 45 = 788 50§
E886X oo iviivnnnineienannes 121 12 = 292 60
Frontenac 446 83 = 2,175 45
L N 83 13 = 1,669 16
Haldimand ...........c..000. 74 09 == 841 04
Hastings .... ...... Cireeenas 866 24 == 2,225 80
Huron and Bruce ............. 342 47 == 2,600 44
€D ... cetieeiinaneaa, 167 68 = 1,046 b3
Lambton ....covvveeniiennnn. 311 22 = 1,021 83
Lanark and Renfrew ..., ..... 146 29 == 2,357 98
Lennox and Addington........ 137 716 = 1,760 83
Leeds and Grenville .......... 242 25 == 1,558 96
Lincoln...voviveeiiininnnnn.s 261 25 = 1,838 26
-Middlesex .......... 909 63 = 3,477 01
Norfolk........ 147 78 = 983 44
Northumberland and Durham . 495 23 = 2,764 90
Ontario .......c.ovvinennn. .e 191 91 =— 1,653 00
Oxford .ovvvuinnnnnnn... 249 37 = 1,734 28
Perth ... ciiiiiiiiiiniinnns 308 75 == 1,784 48
Peterboro’ ......cooiviinnnn.. 264 58 == 1,344 26
Prescott and Russell .......... 30 21 = 489 78
Prince Edward .............. 133 46 = 1,006 98/
Simcoe .. vvvevreneniieiiaan 192 85 == 3,151 543§
Stormont, Dundas and Glengary 409 00 ........ 1,655 16 ........ 368 11 == 2,332 27
Vietoria covveeveneeaiannnnns 220 40 ....... . 87229 ........ 194 76 = 1,287 44
Waterloo ... covvvnivnninnn.. 101 66 ........ 1,049 74 ...l 83 60 = 1,235 00
Welland .................... 178 87 ....... B 525 83 ........ 96 90 == 796 10
“Wellington .................. 329 65 ........ 1,854 40 ....... . 304 95 == 2,489 004
Wentworth, . ......coviennnn.. 828 40 ........ 1,989 11 ....... . 847 41 = 3,664 92§
York & Peel, including Toronto 19,125 21 ........ 8,003 05 ........ 8,957 99 ~= 82,086 25
$28,879 52 $43,878 79 $15,427 26 =$87,685 bT

The figures in the above table show the
amount of stamps sold, to be used in proceed-
ings in the Superior Courts, $44,306 78, and
in the County courts and other local courts
$43,378 79, or in other words that the income
derived from business in the Superior Courts
exceeds that from the Local and Inferior Courts
by $927 99. But inreasoning upon these figures
it must be borne in mind that the general reve-
nue is not chargeable with the expense of court
accommodations for the County and Inferior
Local Courts, that comes from local sources.
Whereas the fact is otherwise in respect to the
Superior Courts of Common Law and Equity,
the L. S. (Law Society) stawmp collection being
applicable to interest upon and redemption of
debentures issued by the Law Society to cover
the outlay for extension of buildings, &c.,
Decessary to make the accommodation re-
quired for the Superior Courts at Toronto;
and consequently the sum of $15427 26,
being wholly applicable to the purpose men-
tioned, and there being 8 counter outlay in
the Local Courts which is not represented in
this table, the sym named should he deduct-
od from the aggregate of $44,306 7T, leaving
$28,879 52 against $43,378 75, and showing
a conjyibution to the General Revenue Fund
by the County and other Local Courts of

$14,499 27 more than contributed by the]
Superior Courts. And the disparity is much
greater even than these figures exhibit. Fo!
the clerks of County, Surrogate and Division;
Courts (nearly 300 officers) are all remuner-,
ated by fees payable by suitors of these courts
in money, while the whole staff of officers in
the Superior Courts of law and equity inf
Toronto, and the several deputy clerks of thé]
Crown, are paid by salary from the geners
revenue. But this opens a large question,§
one too extensive for a single article, and wé;
leave it for the present.
A great disparity will be observed in thej
amount of collections from the different coun?
ties; a desparity it is not easy to account
for. This is especially noticeable in respect®
to the Fee Fund stamps for the Local andl
Inferior Courts. Not to speak of York and
Peel, which gives a sum of $6,004 05, theré§
is the County of Simcoe giving $2,682 99§
the County of Wentworth, $1,989 11, the
County of Waterloo, $1,854 40, or a total f ;
these three counties of $8,526 50, as compared
to a total of $976 85 (or one-seventh nearlyk
for the following three counties, viz.: EsseX)
$54 63, Prescott and Russell, $418 72, Lamb
ton, $5603 50. There has been a great fallinf
off in the business of the courts this last year
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is true, but a comparison with similar returns

ten years back, and before the stamp law came

in force, will exhibit somewhat similar results,

viz.: $16,748, ag compared to $2,500, (one-

seventh nearly) in the year 1857. Thus—
Fee Fund for 1857, shows:

Wentworth $6,878

v .. Essex .......... $875
Sxmc‘oe - B288 | Prescott & Russell 391
Wellington 4,489 " Lambton ... . . 1,234

$16,748 $2,500

The statement of the Fee Fund account
shows for the whole of Upper Canada a deficit
after payment of the salaries of thirty-two

County Judges and five Recorders, and $6,400
towards travelling expenses of the County
Judges of $47,833 21; and this is the whole
deficit, for, as we have already observed, there
is nothing left to be paid clerks or other
officers. But in other years the fee fund has
given a surplus to the general revenue fund.
In the year we have already referred to, 1857,
there was a surplus of $24,797, contributed
by the litigants in the Local Courts (after pay-
ing the whole establishment of these courts),
to the general revenue of the Province.

So much just now as to law stamps.

—_—

MUNICIPAL RETURNS FOR 1866.

The following table, which we cop
be interesting to many of our readers -
—_— 2

y from one of the Blue Books recently published, will

Naue or THE County. Number of Jumber of | Asscssed valus |Assessed valuo | Total amount
assessed. assessed. Real Estate. Property. of Taxes.
COUNTIES, $ 3 3
gmg ....................... 223,806 | 5,350 | 5,147,417 | 815,042 20,864
Carlopn """ t et e 673,233 | 7,673 | 8,870,218 | 209,555 27,470
Klei B 669,217 5,187 8,161,603 | 327,950 520
Bl ceeeii 436,091 6,282 | 4329711 322,245 21,481
oot e 881,403 | 5,744 | 3,243,756 | 386,666 17,865
rontenac.. .. T 470,993 | 5,778 | 2,485,006 | 299,271 10,928
Hm’. mand T e 1,063,386 | 10,112 | 4,325969 | 831,127 108,702
atomand ... 281,671 | 4,672 | 8,477,512| 170,000 2,509
H t.“ ...................... 228,815 | 4,489 4,811,655 | 279,676 12,844
Hosongs (1865) ... . .0, 560,215| 7T.272| 3054047 | 81460 49,390
Kl;;:n ...................... 795,468 | 10,411 | 8,204,989 | 334,553 76,657
Lo """ e eeeenenen, 635,216 7,088 | 4,518,999 | 549,052 21,048
Lanark . 0 7Tttt eeeens 655,856 | 6,425 | 6,177,627 | 538,733 25,187
Leeds and Grenville ~""""" 622467 | 5973 | 8,095,542 | 468,744 20,109
Lennox and Re(';;.‘ e el 717,256 | 10,107 | 5,676,788 | 317,096 14,858
Lincoln ’ togton.. . 328,856 | 6,421 | 3,769,372 | 178450 8,294
Middlesex 1 Tt e 193,598 | 5,852 | 6,812,208 | 777.606 9,940
N T — G| s | G )
..................... 37| s ! v '
gggh}:mberland and Durbhan . 818:751 12,066 9651111 645,557 13,445
Oxfo:’do ..................... 487,047 8,345 6,905,752 566,533 7,214
Pael ottt .. 474 268 8,128 9,829,016 544,033 4,088
Pen}; ....................... 284,262 . 5’121 6,228,552 403’740 ]'%
Peterbo-r. .o .h. ................ 519‘525 7,264 4,150,871 ]76,505 ]4, 9
mttoug ................ 651,402 | 4857 | 2,111,828 | 182,225 13,326
s E:;nd Russell (1865). . .. 558,941 | 3919 1,813,088 | 235,907 4,200
" f:w ward. ... .. ... 285,895 | 4,290 4,156,568 | 835,225 2,678
imeoe, . TTTTTttrerecees 533,794 | 4563 | 1,218,565 | 979,028 %.759
Tt D e 1,066,716 | 10,082 | 5,004,934 | 944,790 91,265
Victoria *, 0% and Glengary | 762,073 | o745 | 5.307436 | 992004 9,408
aterloo veseaa, Yeectaienne.. 519,792 4, 961 2,939,725 188,977 46,850
elland ............... e 814’824 6,951 6,270,-1»62 686,750 9‘388
ellingtog " "7 1Tt r e e e enns 224520 5,218 | 5,554,019 | 528,628 5,879.
entmorth Tt see | 709,784 10,417 9,151,822 | 1,021,208 16,052
ork ... It Trreeeseeen. 974,097 6,514 | 6,023,644 | 467,565 42,637
.'i‘. -t;l- .(.J. ........... .o 814’957 15,169 18,848,“8 -‘1_,_8.45,14-9. -.——1’—241
Cida ounties . 18,995,107 258,688 ($102,076,489 | 15,857,174 | ~ $510,806
Aoo—Cities .. " "7t ' 13,'19;’ 281:238 ¢ 88,801,889 (10,353,282 | 421,117
Total Isrep‘"‘“d Towns . 9419 7119| 7893288 | 685,531 29,858
% Tpper Canada, 1866 .. (19,017,723 | 206,995 | §285.201.657 | 26,295,087 $1,261,811
do. 1865 .. | 18,587,798 | 291,977 | 289,782,016 25,857,839 | 1,370,874
do. 1864 .. 118,144,470 | 278,336 | 241,063,966 |24,955,242 | 1,765,445
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The auditor, in laying the Municipal returns
before the Minister of Finance, called attention
to the following figures in particular :

Taxes collected. Arrears due.
1864...... $1,917,261 .... $1,765,445
1865...... 2,368,908 .... 1,870,874
1866.... .. 2,828,790 .... 1,261,811

And remarked that * the increase in the former
column and the decrease in the latter, are a
striking and satisfactory indication of the in-
creased prosperity of the country.”

SELECTIONS.

MEDICAL EVIDENCE.

We have medical practitioners among us
#vho have a regard for truth which cannot be
-considered over nice, but we believe that no
such instance of medical amiability has ever
‘been developed in this country as was recently
brought to light in England in the trial of
-Johnson v. The Midland Railway Company.
The plaintiff sued for damages for injuries
-caused by the Company, and his medical at-
‘tendant gave the three following certificates :

This is to certify that I am attending Mr. John-
#on, undertaker, of 8 Hethpool street, Hall-park,
Paddington, suffering from severe concussion of
the brain, and compression produced by extrava-
sation from a ruptured vessel, cansed by the rail-
way accident at Colne}y} Hatch, Aug. 30, 1865,
and I have no doubt but that he will feel the
effect of it for some time, -

J. Moreax, M.R.C.S.L, L.A.C.

Sept. 28, 1865,

I hereby certify that I found nothing serious
in the case of Mr. Johnson, 8 Hethpool street,
Hall-park, Paddington, and consider him not in-
jured by the accident at Colney Hatch,

Sept. 28, 1865. J. Mogaax, Surgeon,

I hereby certify that I found mothing at all the
matter with Mr. Johnson, 8 Hethpool street,
Hall-park, Paddington,

Sept. 28, 1865,

The first certificate was given nearly’ a
month after the accident; during the next
two days he had been seen by the surgeon of
the company, and something occurred be-
tween two different hours of that day to
change * nothifig serious™ into * nothing at
all.”

And this man writes after his name the
mystic and majestic abracadabra: *“M.R.C.S.
L, L.A.C.” Henceforward, what faith can
we possibly pin upon M.R.C.S.L.,, L.A.C. ? —
Bachange,

\

MAGISTRATES, MUNICIPAL,
INSOLVENCY, & SCHOOL LAW.

NOTES OF NEW DECISIONS AND LEADING

CABES.
MU{!GIPAI- Law—Rartes aNDp TaxEs—LaND-
LORD ARD TENANT. —The city council of M.

“in addition to the $20. The by-law passed iB

! Court of Queen’s Bench, as illegal. On a bill by

were empowered by statute to order streets to
be paved by the owners of the adjoining pre«
mises, and, in case of their default, to do the:
work themselves, and to charge the respective;
owners with their proportionate part of the ex-
penses; and, as an additional remedy, the council
were empowered to require payment from any
tenant or occupier, to be levied by distress, and
it was made compulsory on the owner to allow
such payments to be deducted from the rent.
Premises in G, street were demised by the plain-.
tiff to the defendant at a ¢ clear yearly reat,”
the defendant covenanting to ¢ pay and discharge
all taxes, rates, assessments and impositions
whatever, which during the term should become
payable in respect of the demised premises.””
Snbs_equeutly the council gave notice to have G.
street paved. The plaintiff neglecting to do the
required work, the council caused it to be done,
and the plaintiff paid his proportional share of]
the expense. Held, that the payment having]
been made by the plaintiff, not for a rate
assedsment or imposition, payable in respect of’
the premises, but for breach of duty imposed&
on him by statute, he could not compel the de-§
fendant, under his covenant, to repay him the]
amount. — Tidswell v. Whitworth, Law Rep. 9
C. P. 826.

Musicrpat  Law— Towssme Counciy.— I8
1854, a Township Council passed,a by-law for re
munerating the councillors for their attendance
at the council, at the rate §20 a year. In 18504
and thenceforward, by-laws were passed providy
ing for the further sum of $10 a year for each!
councillor for letting and inspecting the roads

1866, was moved against and quashed by th:

a rotepayer, filed in the'same year, the Court o ’
nered the members who were defendants, to repaf]
to the corporation the $10 a-year they had re
spectively received; but held, that the ratepayer8
were not entitled to a decree restoring the samé
actually paid fer the years between 1859 sné
1866, except to the extent that such paymentd
exceeded the statutory limit.—Blaikie v. Staplag
67.

A councillor or reeve of a township is entitle
a8 compensation for his services to the per did
allowance provided for by the statute only ; a# 1
any over-payments may be recovered back by thS '
municipality : the word ¢ officer” used in th8
statute not applying to the reeve or a counciiloft
as parties to whom compensation is to be vott§
by the ceuncil : he will be entiled, however, ¥§
receive from the municipality puyment 4
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moneys out of pocket adva nced by him on account

of the business of the municipality. —S¢. Vincent
. Greer, 173.

SIMng EONTRACTS & AFFAIRS

‘VERY DAY LIFE.

NOTES OF Ngw DECISIONS AND LEADING
CASES.

ENANT —Qne who agrees to
8es that he has & good title
8t. John, Law Rep.2 C. p

Lavororp AND T
let, imp]iedly promi
to let. — Stranis v.
276,

‘.In 8 lease, the lessee covenanted Dot to assien
without license, and the lessor covenanted notcto
Yithhold hig license ¢ unreasonably or vexa-
tiously.” Held, that it was unreasonable and
vexatious in the lessor to refuse his license to

assignee for refuga

1 of the license.
MeArthur, Law Re

p. 8 Eq. 746.

Lehmann v.

Pno.xmun CaAvsE—Rewarp.—0On the tria] of
an action for reward, offered by the defendant
‘1o any person who will gj
as sha}l lead to the apprehension and convietion
?f the thieves » why had stolen watches and
Jewelry from hig shop, it appeared that, about a
week after the theft, R., hnviug brougl;t one of
the stolen watches to the Plaiatiff 's gho the
plaintiff gave information, ang R, was Ey‘) re-
hended the same day; that, after two or tl‘:ree
days, R., being in custody, tolq Where some of
the thieves would be found ; t
hended there a week afterwards;
tubseqaently convieted of the theft, and thay R
Was convicted as recejver. Held, that the Jjudge
!"“d properly left the evidenge to the Jjury, point-
Ing out the remoteness of the icformation; ang
that & verdict for the plaintiff ought not to be
8et aside.— Turner v, Waiker (Exch. Ch. ), Law
Rep. 2 Q. B. 301.

that they were

—

general manager of a railway
bind the company to pay for
® for a servant of the company
ident on the railway. — Walker
- Co.,, Law Rep. 2 Ex. 298,

RMLWAY.~The
authority o
medical attendang
injured by an ace
v. G W.R
—_—
Wunxcouxsasi‘ovm
Prescriptive right to fou)

. taunot be considerab}
of others ;

G.—Where there is a
& stream, the fouling
¥ enlarged to the prejudice
and the fact that the strenm is fouled

hat they were appre. '

by others is no defence to n suit to restrain the
fouling by one.—Crossiey & Sons v. Ligatowler,
Law Rep. 2 Ch. 478.

C., wisbing to prevent & river's being fouled
by some dye-works, purchased from the owners
of the works some land on the river, without
telling them his object. I/eld, in the absence of
any express reservation, by the owners of the
works, of the right of fouling, C. could maiatain
a suit to restrain it —/7b.

Where dye-works had not been used for twenty
years, and had beea alloded to fall into ruin, and
there appeared no intention of erecting new ones,
held, that the right of fouling » stream attached
to themn had been abandoned, and lost.— b,

Fire INsURANCE—POLICY NOT UNDER SEAL—
AczNT's PoweR 10 BIND Co. BY PAroL—Warver
of CoxpiT1oN—PLEADING.—One of the conditions
of & fire policy, not under seal, issued to plaintiff
by defendants, an Insurance Co., was, that ne
suit of any kind should be sustsined in any Court
against the Co. for the recovery of any claim.
upless brought within six months after damage
occurring to the insured. Within this time plaiu-
tiff presented his claim for loss, when it was
agreed by parol between hira and ouve D. acting
for defendants, that if plaintiff would not prose-
cate his claim until 8. returned from Euogland,
defendants would pay the same and take no ad-
vantage of the limitation clause above referred
to. The insurance had been effected by and
through D, and the premiums paid to him, or
to S., who was associated with him in the man-
agement of the Co., and the policy signed by D.
as ‘‘manager for the said Co. in Upper Caanda.”
under an express authority from the directors,
two of whom subscribed their names to the same
opposite a seal, with the name of the Co. upon
it. It also appeared that after the expiration of

. the six months, there had been an actual tender

of payment, though of a lesser sum: than that
claimed, by the agent of defendants to plaintiff :
Ileld, that D. bad power to bind the Co. a8 their
agent, and that what had taken place b‘etwee.n
him and the plaintiff amounted to a waiver ia
law of the six months' condition, and that the
plaintiff was therefore entitled to recover.

Remarks upon the impropriety of Ibsarance
Companies setting up defences of the kind indi-
cated, instead of any bona fide reason that may
exist for resisting olaims made agaiust thom.

Observations on the premature introduction
into the declaration of the averment as to the
8ix months’ limitation of time, instead of leaving
it to be pleaded by defendants.— Brady v. The
Western Insurance Co. (Limited), 17 U. C. C. P..
597.
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ONTARIO REPORTS.

COMMON PLEAS.

(Reported by S. J. VanKovaaner, Esq., Barrister-at-Law,
Reporter to the Court.)

Murray v. Dawsox.

Fence-viewer’s Act (. 8. O. U. ch. 57)— Non-compliance with

award— Restriction to statutory remedy— Pleading.

The declaration was against the defendant as owner of a
lot adjoining the plaintift’s land, alleging the existence of
alarge quantity of surplus water upon both lots; that
both parties disputed as to their respective rights and
liabilities under the Fence-viewers Act (C. 8. U. C. ch.
57), and steps were thereupon taken to procure an award
under said Act, which was accordingly done, and an
award made in the presence and with the assent of hoth
parties. Thedeclaration then went on to recite theaward
verbatim, which directed two ditches to be made by the
parties, one by each, and concluded thus, ““said ditch to
be made hefore the 1st October, 1865.” Plaintiff then
averred performance of the award on his part, but a neg-
lect and refusal to perform it on the defendant’s part, and

. elaimed damages for such neglect and refusal ; Held, on
demurrer, that the declaration was not bad as f: ing to
distlose a case which gave the fence-viewers Jurisdiction,
which it sufliciently did, but that it was bad as setting
outan award which d d not fix the timeeach party should
have. within which to perform his share of the ditching,
or direct where such ditching should be made; and also
for not shewing that a demand in writing had been made
on the defendant to perform the award, the non-compli-
ance with which would have entitled the praintitf nnder
the Act to have completed the ditch and sued for the
price fixed, instead of bringing an action for damages,
which could not be maintained.

The eleven sub-sections of section 16 of the above Act. re-
fer to ditches and water-courses as well as fences.

[C. P., M. T., 31 Vic. 1867.]

The declaration is sufficiently stated in the
bead note.

The defendant pleaded a plea, which was de-
murred to, and to which it is unnecessary further
to refer, a8 the judgment of the Court turned on
the following. among other exceptions to the de-
claration, which were given notice of by the de-
fendant :

1. That the declaration does not set out such
a case of action, a8 gives jurisdiction to fence-
viewers under the Statute.

2. It does not appear that the fence-viewers
were satisfied that the defendant was duly noti-
fied of the meeting.

8. The length of time the plaintiffand the defen-
dant bad respectively to open the ditches does
not appear to be stated in the award, which is
consequently bad.

6. That no demand in writing appears to have
been reade on the defendant to perform the award.
and had such been made the plaintiff might and
ought to have ‘iniseed the ditch and sued for the
price.

7. That the place to dig or open the water-
course is not definitely stated in the award.

McMichael, for the plaintiff, referred to gnd
commented upon the Fence-viewers Act, gecs.
18, 14, and Rassell on Awards, 505.

Read, Q. C., contra, referred to secs. 3, 14, 16,
of the above Act, and B. & L.’s Prec. 424,

J. WiLsox, J., delivered the Jjudgument of the
Court.

The declaration ig objected to on several
grounds. As to the first, we think it does set out
a case which gave the fence.viewers jurisdiction.
It sets oft all the circustances mentioned in the
seven sections of the 22nd Vie., ch. 57, and that

& dispute had arisen in regard to the rights and?
linbilities of these parties, as mentioned in the
fifth section. ' !

We think there is nothing in the second ob-?
jection : the proceedings of the fence-viewers are
alleged to have been conducted, and the award’
made in the presence of both parties, and with
their assent. b

We think the third objection is good. The'
twelfth section requires that the fence-viewers,
shall decide what length of time each of the par-.
ties shall have to make his share of the ditch.
The award says, *8aid ditch is to be made before
the first day of October, 1865.” On reading it™
two ditches are spoken of ; one to be made by the 4
plaintiff, another by the defendant, beginning at’
the same fence. The last ditch spoken of in the
award is the defendant’s. 1If the time applies to’]
hers, there is no time for the plaintiff to make |
his; if it applies to the plaintiff’s ditch, there is i
no time specified for the defendant to make hers.
It does not appear by the award that it is to be
one continuous ditch, but rather two ditches, and”:
is bad for not appointing the time for both parties j
to make it, and where it is to be made .

The fifth objection we thiok well founded, and 4
it puts an end to the action. In Berkeley v. 3
Elderkin, 1 €. & B. 805, the principle is recog- 4
nized, ‘‘that where new rights are given, with g
specific remedies, the remedy is confined to thoge {
specially given.” Much that was said by Lord
Campbell applies with great force by analogy 4
here. In clearing our forests, much inconveni~ g
ence was felt in many places from the land being g
wet, and as the tracts granted to settlers were,,
small, it was frequently impossible to drain one
lot without trespassing upon another, or for one
man to drain his land without the assistance of,
others equally interested in draining theirs, while
without such drainage the land could never have
been cleared and cultivated. In view of this the 4
Legislature, in providing for the rights aud lia-
bilities of adjacent proprietors with regard to'4
fences, provided for & simple and cheap system f
of opening ditches or water-courses, by the 8th 4
Vic. cap. 20, secs. 12. 13, 14. This Act imposed ¢
the duty on those who were interested in drains
to contribute a just share; it gave the right to 4
make ditches across the lands of those who were 3
not interested, and where disputes arose, it ena- |
bled the parties to apply to the fence-vicwe rsto §
award concering their disputes. It providedthat
ifany party neglected or refused, upon demand }
made in writing, to open, to make and keep
open, his share awarded to bim by the fence-
viewers, within the time allowed. either party, ;
after completing his own part, might open the ¢
part of the party neglecting or refusing, and be ]
entitled to recover not more than two shillings 4
per rod from the party negleoting or refusiong to §
open his share, in the same manner as the Act
provides for payment of line and division-fences. 3

But our attention has been called to the faot, .
that, in the consolidation of this Act by the 22 %
Vic. cap. 67, while section 16 enacts that to as-
certain in the amount payable by auy pergon,
who, under the authority of this Aot, mnkes or
repairs a fence, or makes, open, or keeps open °
auy ditch or water-course, which another person.
should have done, and to enforce the payment of 3
such amouat, the following proceedings shall be}
taken, the eleven sub-sections refer to fences 7
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only, ar}d.ditch OT Water-course is omitted. upon
ret;l:vhs;rl: hlB contenged that there is no remedy to
e amoun i i
or water.course Bryable in respect 1P o diteh
\ V::e do not think s0. When we seo that this
ection, as well as those which precede it, res-
pecting ditohes or Water-courses, gives the right
t(;v reco‘:er from the dafaulting party the amount
got:(;::e (til_m gthex: performs, upon his default,
g thinke v:ﬂg Inprice per rod fixed by the Statute,
that, e ] s‘hould not be justified in holding
its reos use in prescribing the proceeding for
poat ery, the Legislature had omitted to re-
M Fl:vord ditches or water-courses, it intend-
ook'w" bold that v‘vh_xch it had so clearly given.
— x;:g at the provision of the original Statute
e 0 tln.s, We are of opinion that the proceed-
lsgs mentioned in the eleven sections of section
» bave reference to ditches or water-courses
as well as to fences. In Doe Murray v. Bridye;
}‘ %ar‘ & Ad. 858, itis said by Teuterden, C. J. :
& are to look at the Act to learn by what
mode the i.ntention is to be carried into effect.”
In this view of it, it follows that this plaintiff
had his remedy under this Statute and no other :
that be ought to have demanded of this defend-

The Vestry of St. Pancras v.
N. 8 477. Cockburn, C. J.,
*“ Where an Act of Parlia-
or obligatien, and gives a
it by a peculiar proceeding,
her the remedy so provided
had recourse to, or whether

Batterbury, 2 ©. B,
at page 486, Bays:
ment creates g duty
remedy for a breach of
8 que-tion arises whet|
i _the only one to be
it is cumulative.”
Here, as in that cage i

re, A and for similar reasons

we think the Legislature intended that the sum.

ma . .
one':y Proceeding pointed out should be the only

To hold otherwi

se w i
appaling source of o, we think, open an

litig:iition ruinous to all con-

‘ Pposed to the spirit i

tion ¢f the Legislature, whieh, wepthin:ll(n%v?ste?(;
. bl

]?.lnce in the hf\nds of either party interested the

ls:)%hthttubspecmc performance of the the relief
ght, but not damages by sui

magnt. but g8 by suit for non-perfor-

Judgment for defendant on exceptions to declargtion

COMMON LAw CHAMBERS.

—_—

(Reported by Hexry o
¥ DENRY O'BrieN, Esq., Barrister-at-La
Reporter in Practice Coyrt (?n’d Chambers.) o

Br
PROOKE v. Thg Baxk or Upper Canapa.

O)’poratﬁm—.m i
"feiture of bank charter. Effect on of
! cl

office by DPresident ang directors—Service f»f pro:ce::.‘n ¢

Berviee o
bank, t p"’g:: ‘;V&s made ug{)n A. as president of a
when A, wag elexe cction of officers was in June, 1866
tion of directory cro. President for one year, No elec.
and A. never in ? > president had taken place since then,
September, 1866 th’“‘gned his office as president. In
and before 60 days thor "X suspended specie payment,
and assets to trustoeq ¢ 1% they assigned their property
business as a b kes, and from thence had ceased to do
amongst, other thine 1¥ W88 provided by the charter
memgfsm sb?tr dos® that a suspension of specie pay-
nk by threeytirngsS ’tl:)er a'}dexcess of the debts of the
should operate as a forfoit ot b tock and deposits, &c.,

from the loss of the charter that there must be a disso-
lution for all purposes.
2. That some formal process is necessary finally to deter-
mine and put an end to all the functions of a corporation.
3. That notwithstanding the suspension and assignment,
the bank was still a corporate body, liable to have its
property sold or administered for the satisfaction of debts.
4. That A. must still be looked upon as the president of
the bank, and an application to set aside the service
upon him was discharged with costs.
[Chambers, October 10, 1867.]

This was a summons to set aside the service of
process made upon Mr. Allan, who was served as
president of the Bank of Upper Canada, upon the
ground that the bank having suspended specie
payments for more than sixty days consecutively,
a forfeiture of their charter had been created,
and that there existed no such corperation as
the defendants were represented to be, and that
even if there were such a corporation, that Mr.
Allan was not the president, or an officer of the
bank.

It appeared from the affidavits filed that the
last election of officers was in June, 1866, when
Mr. Allan wus elected president for one year,
and that the bank suspended specie payments in
September, 1866; and before sixty days there-
from, the bank (on the 12th November, 1866) as-
signed, with the consent of the shareholders, all
their property and assets to trustees, and had
ceased from that period to do any business as a
baonk. That no meeting was held in June, 1867,
for the election ot directors and president, and
that Mr. Allan had never in fact resigned his -
office of president.

Maclennan shewed cause. He contended that
the bank did exist in fact as a corporation, not-
withstanding the forfeiture of the charter; that, .
properly its corporate powers could not be deter-
mined, whether by suspension of specie payments
or by the assignment of its assets, except by pro-
ceedings taken for that purpose, and that the
officers last elected. and who had never resigned,
must be counsidered to be the proper officers of
the baok for service of process and other purposes.
He referred to the act of incorporation, 19 & 29
V. c. 121, sees 7, 8, 33, 35, 86; Grant on Bank-
ing, 462, 589 ; Stewartv. Dunn, 12 M. & W. 655;
Grant on Corporations, 283, 295, 301, 305, 306, .
309; Angell & Ames, on Corporations, sec. 777.

G. D. Boulton supported the application, and
argued that the forfeiture of the charter, which,
it was expressly declared by statute, shoutd fol-
low in the event of suspending specie payments,
was in fact a dissolution, or was equivalent to &
dissolution of the corporation; and, in such a
case there could be no longer any officers of the -
corporation. for the corporation itself was utterly
goune and determined, and the service itself was
therefore irregular. Slee v. Bloom, 19 Johnston,
456 ; Kyd on Corporations, 447. 515; l‘Bl. Com,
600, 601 ; Angell & Ames on Corporations, sec.
779; 19 & 20 Vie. secs. 2, 7, 8, 32.

AvaM WiLson, J.—By sec. 7 of the act, ten
directors are to be elected annually at a general
meeting of the shareholders, to be held anpually
on the 25th of June, and the directors elected
shall be capable of serving as directors for the
ensuing twelve months; and at their first meet-
ing after such election the directors shall choose
out of their number & president and vice-presi-
dent, who shall hold their offices during the same
period.

-
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By section 8, if an election of direstors be not
made on the day fixed, the corporation shall not
be taken or deemed to be dissolved, but such
election may be made at a general meeting of
the shareholders, to be oalled for that purpose ;
and the directors in office when such failure of
election takes place, shall remain in office until
such election is made.

By section 33 a suspension by the bank of
payment on demand in specie, of the notes or
bills of the bank payable on demard, shall, if the
time of suspension extend to sixty days consecu-
tively, or at intervals within any twelve months,
operate as and be a forfeiture of its charter, and
of all and every the privileges granted to it by
this or any other act,

By section 35, in case the debts of the bank
exceed three times the stock paid in, and the
deposits made in the bank in specie and govern-
ment securities for money, or in case the total
amount of the bills or notes of the bank intended
for general circulation shall at any time exceed
the amount by the act directed, the charter and
all the privileges of the bank shall be forfeited,
and the directors, under whose administration
the excess shall happen, shall be liable jointly
and severally in their private capacity ; but such
aotion or actions shall not exempt the sald bank
or its lands, tenements, goods or chattels, from
being also liable for such excess.

By section 86, in case the property of the bank
become insufficient to liquidate the liabilities
thereof, the shareholders in their private capa-
city shall be liable for the deficiency thereof,
but to no greater extent than to double the
amount of their respective shares.

By section 88, if the bank shall advance or
lend fo or for the use of any foreign prince,
power or state, any money or security for
money, ‘‘then and from thenceforth the said
corporation shall be dissolved, and all the powers,
authorities, rights, privileges and advantages
granted to it by this or any other act shall cease
and determine.”

The section which declares that the charter
shall be forfeited in case the debts of the bank
shall exceed three times the paid up stock and
deposits, expressly provides for the bank, as well
as the directors individually who are culpable,
being proceeded against, and the lands and chat-
tels of the bank being also followed.

The total annihilation, therefore, of the cor-
poration is not contemplated by this section, and
I see no reason why it must necessarily be anni-
hilated under the other section relating to the
suspension of specie payments, where the same
kind of language is used as.to a forfeiture of the
obarter. :

The language in both of these sections is dif-
ferent from that used in the 88th section, which
prohibits the lending to foreign powers. In this
Iast oase, «the corporation is thenceforth to be
dissolved, and all its powers, &o., are to cease
end determine,” [t does not follow that there
must in all cages be a dissolution for all pur-
poses: Mayor of Colchester v. Brooke, 7 Q. B.
3825 Woodbridge Union v. Colneis, 18 Q. B
285, and I think it would require & process of
some kind formally to.determine the corporation,

It wonld not surely be permitted to n defend-
att who was sued on his promissory note to the
Lank to plead in bar of the action a forfeiture of

the charter by reasoun of the e:mpensinn of specie
payments for sixty days, or that the bauk debts
exceeded three times its paid up stock and de-
posits, or that the bank was dissolved because
it had made a loan to a foreign power.

There are appropriaie remedies prescribed for
each case, and nothing could be more inconve-
nient, perplexing and dangerous than to try so
important a question upon a merely collateral
issue, and I think the cases show that this will
Dot be allowed: The Queen v. Tuylor, 11 A. & E.
949; The Attorney-General v. Avon, 33 Beav.
67; 9 Jur. N. 8. 1117; 9 L. T. N. 8. 187; Rey.
v. Jones, 8 L. T. N. 8. 503.

When all the members of a corporation are
dead, 0 that there is no one to proceed agninst,
and there is no corporate body in fact or in law
remaining, there must be an absolute dissolution
without any process, from the actunl necessity of
the case; but as a general rule nothing short of
a determination by some judicial power will, it
seems, put an end to the existence of the fune- -
tions of a corporation.

In my opinion the Bauk of Upper Canada is
notwithstanding the suspension of specie pay-
ments for more than sixty days and notwith- |
standing the assignment made to trustees, still & |
corporate body, liable to be sued and to have its
property sold or administered for the satisfaction
of debts, because it has not formally been dis-
#olved, and because, although not formally dis-
solved, I am not satisfied it might not still be a
corporation for the purpose of being wouud up, ;
or sued for the purpose of reaching its property 1
and effects in satisfaction. ‘

The general purport of the act is to enable
depositors and other creditors, notwithstanding
a forfeiture of the charter, to recover their
debts, while the argument for the bank is that
such persons have absolutely forfeited their
claims, or that their only redress is now against
the trustees.

I think this is not s0. Then it was nrgued’
that at any rate the service upon Mr. Allan, for
the reasons before stated, was invalid. ;

It is clear by section 8 that the directors last
elected still remain in office, at any rate until
they resign it, and Mr. Allan, it is said, has not
resigned ; and it is clear by section 7 that the
president whom the directors elect is to remain
1n office a8 such president during the same period
a8 the directors remain in office, so long, at any
rate, as they remain in office under the T7ih
section, which is for the ensuing twelve months
from the annual meeting and election of direc-
tors on the 25th of June. But I am opinion that
on a fair construction of the act the president;
who must also be a director, remains in offics ;
ag such president when a failure to elect direc- 4
tors has taken place, until the new election of
directors, and the appointment of a new presi- 1
dent has been made. 4

If this were not 80, great difficulty might
perhaps be occasioned by the loss of an integr:‘;
part of the corporation. i

If I am in error on either point the upp!ical‘-.;
tion can of course be reversed in the full court. E
In the meantime I discharge the summons,

and as it was moved with costs I discharge it
with costs. ]

Summons discharged with costs.
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CROWN CASES RESERVED.

\ —_———

Rea. v. Jarvis.

Evidence—Confesgion on in

’ d _ o
The prosecator callod o ucement— Admissibility,

“ Jarvi ink i the prisoner to his room, and said,
being :t{‘ :hx;u; it is right I should tell you that, besides
in the presen%eesgnce of iny brother and myself, you are
advise you thas of two officers of the police, and I should
you will ansvéﬂ ,tto auny question that may-be put to you,
a fault you er truthfully, so that if You have committed
A lettor Wasmt:;ly Dot add {o it by stating what is untrue.”
Written, aoy en produced which Jarvis said he had not
Jarvie, - kng-‘l:%mpl‘osecutor then added, ‘Take care
eld, thit the payd ore than you think we know.”

L wer of the prisoner in th
confession was admissible inpevidenee. © nature of a

[Nov. 23, 1867.—17 L.T., N. 8, 178 ]

ﬁ?::'g"°:g?l‘§'::z;§x: e seseion ot e
and forlownny Sourt on the 8th July 1867
B_:;;?:;{ :::i:;ie%i?“d Bn]klgy, and 'Wilford
§§§5fs‘§;s}ii:g léeBayards of sil

There was 8eco i indi k
fel%l.io‘usly receivin;dﬂggns!:;: tgl;zéx;dxctment for
¥ :ll'i::l;r)i:‘seofem}s examined, and said,
T Jarvis was in my emplo A
‘t)lgcglrith of May we called himyup, pwhyen t(!)mg
bt v;ere_dthere: nto our private counting-
that I' eho:?(; t:fl l;'l::; t‘hJ:"gs, Idthink o b Rt
at, besides being in the
Presence of my brother and m self, ox% i
:.;l‘: ‘Bl‘-le:‘eiuge of two officers of {he ;’mylice,a::d";
b put & vige you thg,t, to any question that may
b Sou h(:; 30!1, you will answer truthfully, so that
Py e t&et.cmmmt.t.ed. a fault, you may not add
mm{ t ing v?hat 18 uotrue,’ I produced a
and I ‘t)he;n:a:"gl Tak dinot written
id, ‘Ta 1 v
more than you think wei::::’ JnIr;:)s,n ‘:,eb k}ww
1 8aid to him ¢ You hag better tell the tx?uthe’h’?ve
Counsel for the prisoner Jarvig objected t
statement of his, made after the abgve o aid,
ibg received in evidence, and referre;v ::s sltiud'
v. Williams, 2 Den. 433 ; Reg. v. Warringhim eiqé

Jur. 881; ang Reg. v. Garner, 1 Den, 329 . Reg
3 .
Reg. v, Muller, 8

V. Shepherd, 7 Q. & 0.
Cox C. C. 507, F. 0795
Ba(llg‘rmse; for the prosecution refarred to Reg. v.
450 .Zv[ i Den. 430 Reg. v, Sleeman, Dears,
I ,dec'ld Reg. v. Parker and others, L. & C. 49,
e *ided that the statement was admissible.
s fu“.!ll‘&fy found Jarvis guilty, adding that they
thought th: on fhls. own confession, but they
Put to hin: confession prompted by the inquiries

A
t the reques;of counsel for Jarvis, I reserved

k aud other pro-
f and others, the m&ste\?s of

for th
Cason ‘i“gg::td or the consideration of Crown
have admittes “:he question whether I ought to
eviIdfellxce'again“ ;_“:atements of the prisoner in
ought wot to |,
should be reversed‘? have d

Russers Gurney, Recorder of London.

Coleridge, Q. i ith bi
oleridge, Q.C. (Straight with bim}, for the

prisoner. —It is submitteq thgy the prisoner's

one 80, the conviction

be free and voluntary on the part of the accused :
but it it is induce ! by any promise or threat on
the part of the prosecutor, it is not receivable in
evidence: Keg. v. Baldry. 19 L T. 146. It is
incumbent on the prosecution to show that the
confession was free and voluntary, per Parke, B.
(see note to report of Reg. v. Baldry, 2 Den.
430). The motive or intention of the prompter
is immaterial, the question being what effect the
inducement had or was likely to have on the
mind of the accused. Different reasons for the
rule have been assigned by Eyre, C. J., in War-
tekshall’s case, 1 Leach C. C. 298, and by Pollock,
C. B, in Reg. v. Baldry. Now, in the present
case, the prosecutors were extremely anxious to
get some information from Jarvis to criminate
the other two persons, the Bulkleys, and it must
be remembered that Jarvis was only & you}h.
The substance of what passed amounted to this:
That the prosecutor intimated that if he did not
tell the truth it would be worse for him, and if
he did it wou'd be hetter. If what passed had
any influence, however slight, on the prisoner’s
mind, the confession was inadmissible. In Reg.
v. Buldry the words used left it to the prisoner
to speak out or not, as he chose. Reg. v. Gurner
is also o clear case on the opposite side of the
line to Keg. v. Baldry. The learned counsel then
referred to Reg. v. Williame, 8 Russ. on Crimes
877; Reg. v. Sheppard, 7C. & P. 579; Reg. v.
Warringham (supra); Reg. v. Parker; Leigh
and Cave, 42.

Giffard, Q.C. (Grain with him), for the prose-
cutor was not called upon to argue.

KeLry, C.B.—T have always felt that we ought
to watch jealously any encroachment on the prin-
ciple that no man is bound to criminate himself,
and that we ought to see that no one is induced,
either by a threat or a promise, to say anything
of a criminatory character against himself. So,
on the other hand, I watch jealously every attempt
to break in upon those rules and decisions that
have been laid down for public justice. In this
case I have listened to the very able argument
of Mr. Coleridge, but when I look at the ques-
tion before us I entertain no doubt upon it. Do
the words used by the prosecutor, when substan-
tially, fairly, and reasonably considered, import
a threat or promise to the accused, according a8
he should answer? To my mind, they appeat to
operate only as a warning to put the accused on
his guard as to how he should answer, and not as
a threat or promise. In the first place, they are
not 80 much an exhortation to confess a3 advice
given, and the reason of the advice is also given.
It amounts to this: ¢ We are going to put certain
questions to you, and I advise you that if you
bave committed s fault you do not add to it by
stating what is untrue.” So far the Words used
are not within any rule of law that would prevent
the answer from heing admissible in evidence.
Then we come to the rest of the words. A letter
was then produced by the prosecutor, which the
accused said he had not written, and the prose-
cutor then said, * Take care, Jarvis, we know
more than you think.” That was only an addi-
tional caution to the prisoner not to add the guilt
of falsehood to the other fanlt. In many of the
reported cases the w.ordu used seem to have ac-
quired a technical signification; but the words
used in this case have no such meaning; they
seem to me to import advice only to the acoused,
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and not a threat or promise.

therefore, must be affirmed.
The other judges concurred.
Conviction affirmed.

The conviction,

QUARTER SESSIONS CASES.

Re@. v. Lavarp.

Turnpike— Bxemption of clergymen.

Theexemption from toll containing in the General Turnpike
Act (9 Geo. 4, c. 126, 8. 82) of a clergyman going to visit
& sick parishioner within his parish does not extend to
exempt other members of his family in the same vehicle.

Sed quere, whether the exemption would not extend to one
person required to take charge of the carrage while he
wag in the*verformance of his duty.

[Edgeware, Nov. 6, 1867—44 Law Times, 64.}

The defendant was summoned for refusing to
pay toll at Sheepcote turnpike gate on two oc-
casions. By consent, the two offences were
charged and heard together.

Greatorez appeared for the defendant.

The fucts were not disputed. The Rey. C. C.
Layard was the minister of Sudbury, near Har-
row. He had oceasion to visita siock parishioner,
at the other extremity of the parish He could
g0 to her by roads running entirely through his
parish, but the nearest route by a mile was by
the turnpike road. which lay out of the parish,
and upon which was the turnpike gate in ques-
tion. He travelled in a pony carriage. On one
day he had with him in the carriage his son only:
on another day he was accompanied by his wife
and two daughters.

Greatorez for the defendant contended that the
language of the statute differed in defining the
exemption of volunteers and yeomaury going
upon duty and clergymen travelling upon their
duties. The Act said that the carriage contaiu-
ing the volunteer, &c., should not he liahle; but
the exemption of the clergyman ran that ke should
not be lisble. Now, the only person liable to
toll in a carringe was the owner or driver, and if
he was exempt, the toll could not be eollected
from any of those with him. If, however, the
cxempion were held not to extend to all, as in
the first summons, he could contend that it ju-
cluded one person, for without somebody to take
charge of the carringe how could the clergyman
perform his duty ?

The CHAIRMAN referred to the Volunteer case,
in which it had been held that, although the Act
exempted the carriage eo nomine, such carringee
was liable to toll if it carried any person besides
the volunteer ; much more where the statate had
exempted the elergyman personally, a.d not the
carriage that conveyed him. If any inference
were to be drawn from this remarkable difference
of terms, it would be what the Legislature design-
ed to mnke the exemption of the clergyman a
personal privelege. The argument that if he
Was exempt no other person could be linble was
ingenious, but the answer to it was that, although
he was not liable for himself, e was liable Sor
them. The charge was not that he had passed
the gate, beiug himself liable for the toll, bat that
he had driven through it a carringe containing
somebody that was liable, and for which to!l he
thereby, as the driver, wag the party responsible,
although hew as personally exempt. The Bench
had morendoubt about the point raised on the
other summons, although he was strongly of

opinion that even one other person could not he
carried uader an exemption that was merely per-
sonal. DBut as it was desired that both the points

raised should be determined by a Buperior Court, -

the Bench would conviet on the first case, and
dismiss the second with a nominal penslty, with-
out costs, and would, if desired, state a case for
the opinion of the Q. B,

[N. B.—The case is going to the Q. B.—Ep.

L. T.|

UNITED STATES

REPORTS.

SUPREME COURT QOF INDIANA.

BrocH v. IsHAM ET AL.

An agreement between adjoining owners of a town lot, A.
and B., that A. might build a party-wall equally upon

the land of both, and that whenever B. should build upon

his lot s0 as to use the wall, he would pay one half of the
cost thereof, is not a covenant running with the land so
as to entitle C. who had purchased A’s lot, upon the
performance of the condition as to the use of the wall, to
sue B. for the money.

[7 Am. Law Register, N. 8., 8.}

The opinion of the Court was delivered by

[January, 1868. .

GREGORY, J.—The case made by the complaint .

is this: Schenck and Isham. being the owners
of adjoining lots in Valparaiso, entered into a
written agreement whereby Schenck acquired

the right to build one of the walls of a brick stcre, -

then in process of erection on his own lot, with

one-half of its thickness resting on the lot of -

Isham ; and lsham acquired for himself, his

heirs aud assigns, the right to use the wall by

Joining & building thereon, and agreed for himself

and them to pay one-half of the original cost of -

the wall when heor they should use it. Schenck
completed the brick store on his lot, with one-half
the width of one of its walls standing on Isham’s
lot.

Afterward Schenck conveyed his lot and .

store to Bloch and others. and Bloch subsequently -

became the sole owner of the lot and its appur-
tenances; and while he was such owner Isham
built a brick building on his own lot, and used
the wall in question.

A demurrer was sustained to the complaint.
The only question raised below, aud here, is,
whether Bloch or Schenck has the right to the
pay for the wall used by Isham.

The case turns upon the solution of the ques-
tion as to whether Isham’s agreement to pay for
oue-half of the party-wall is a covenant running
with the land.

There is some conflict in the authorities on
this point. In Burlock v. Peck, 2 Duer (N.Y)
90, the Superior Court of New York held that
such & covenant passed to the grantee of the
premises on which the building of the covenantor
wag erected. It is otherwice held in Penusyl-
vania: Jngles v. Bringhurst, 1 Dallas 341; 7vdd
v. Stokes, 10 Barr 155; Glilbert v. Drew, 1d. 219;
Hart et uz. v. Kucher. 5 8. & R. 1. It is claimed
that the cases in Pennsylvania turn on a statute.
That statute simply provides that * the first

builder shall be reimbursed for one moiety of the -

charge of the party-wall, or for so much as the

uvext builder shall use before he breaks into the °

wall.” There is nothing in this statute which is
not embraced in the agreement of the parties in
the case in julgment.
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otﬁl?’rol'l‘m v. Pentz, 1 N.Y. Leg. Obs .24, was never
of Claily reported. and we do not recoguise it a8
thenv.énhomy. But we think that the ruling of
Mcho‘llp:o;imlg' Court of.Mnssachusetta in Weld v.
e aR lc: 538. is conolusive on this ques-
i aw:za there held that the linbility to pay
for, lmtprr y-wall was a mere personnl liability,
the pot epugnant to a covenant in a deed that
oend was free fr?m incnmbrances.
. gl_m;zesement wluclf passed from Schenck to
parey “es Was the right to the support of the
LA all afforded by that part thereof which
Seh upon the land of Isham.
of ::heenck and Isham were not tenants in common
th part_y v.vall, but each owned that part
ereof on his side of theline; Schenck advanced
® money to build Isham’s moiety, on the
Bgreement of the latter that he or his heirs
would repay it when he or they should have
occasion to use the wall. This js clearly a mere
E;rs&:pal covenant, in no wise. connected with or
Bl::h‘.ng the enjoyment of the lot conveyed to

Judgment affirmed with costs.

Note by Editor of American Law Register,

In the assize of Buildi
ngs, by Henry Fit
flvrv)yn]el,sgrst. Mayor of London, (1 Richﬂrd 1Iz
. D. )._ it is emu‘:ted that ¢* when it happen;

. each of them ouxr i
one foot and a half of his land ; ag:asl:)t at? t%levi:
Jt%mt cost they sly\ll build a stone-wall between
]‘Gierl:;tthrze (f;!e} in thickpeas and sixteen feet in
h 1898 And, if they wish, they shall muke a
ain-gutter between them, at their Jjoiat cost, to

from their houses,

s

gutter by himself, to
Is from his house on
king's highway.
‘They may also, if th
raise tl.le ?ﬂi(l wull as highe':l:sat'lxxre‘}e u:?ere;x)pon,
A their joint cost. And if it shall ey Lioh)
that one wishes to raise such wal| and th .npt[;en
Dot it shall be fully lawful for him who soew(?ul:er
1t to raise the part on Lis own foot and a ht:if v
much as he may please, aund to build upoy lﬁz
part, without damage to the other, at his own
€ost; and he shall receive the falling water in
ma‘l‘mer already stated.
" thtnn,dslf anyone ghall -build of stone, acoording
o ihe. s;‘ze, and hig neighbour through poverty
o hti 0 ‘perchaneg will not, then the latter
BDL to give unto him who go desires to build

by the assi i
o?her S::lslllz‘:l'l 'tltree feet of his own land ; and the

own cost. thos e a wall upon that land, at his

height ; ang he feet thick and sixteen feet in
clear half of gy

vl:ho gives the land shall have one
upgnBit od bui‘l:d, wall, and may place his timber
one w“:gﬂ;:: :ssize 18 not to be granted unto any
or shop. to b&e‘m:n:ny doorway, inlet, or outlet,
ANBOYAnCO of & neig:)bv;:d or restricted, to the
“This assize ig also .

. granted unto him who
demand . it as. to the 1aud of his neighbor, even
though such Iand |

shall have i
provided the wall so built ig n.,:)ii'ns:::x‘:.t P

“Ale
Also, 1o one of theye who have & common

stone-wall built between them, may, or ought
to pull down any portion of his part of such
wall. or lessen its thickness, or make arches in
it, without the assent and will of the other.

“Jf any person shall wish to build the whole
of a wall upon his own land, and his neighbor
shall demand against him an assize, it shall be
at his election either to join the other in building
a wall in common between them, or to baild a
wall upon his own land and to have the same as
freely and meritoriously as in manner already
stated ;" Liber Albus of the City of London,
Book IIL., Pt. 2, p. 278 et seq., edited by Henry
T. Riley, under the direction of the Master of the
Rolls, London, 1859.

This assize or ordinance from which we have
quoted at some length, as the volume is believed
to be not generally found in the libraries of this
country, exhibits a remarkable degree of efficien-
cy for that early and turbuleat day in the police,
regulations of that great city which, as Lorp
CAMPBELL says, was ‘' a sort of free republic in.
a despotic kingdom :” Lives of the Lord Chan-
cellors, 1., 8. The recent destructive fire in the
reign of King Stephen, alluded to in Liber Albus,
had led to a great improvement in a building by
the subtitution of stone-walls and tiled roofs for
the wood, thatch, and straw previously used, and
in the course of this change much dispute had
probably arisen as to party-walls and the rights
of support and roof-drainage depen ling thereon.
ence, this assize was ordained, as the preamble
states, ¢ per discretiores viros ciwilates, ad conten-
tiones pacificandas > It is probable, however,
that it only consolidated and enacted into positive
law, the previous custom of the city. To this
custom. the independent growth of the conveni-
ence and necessittes of a large and compact city,
we prefer to look for the foundation of the present
law of party-walls, rather than to the urban servi-
tude of the civil law, tigni immittendi, though
similar circumstances produced similar laws in
both cases, and iu later times, no doubt, the just
reasoning and mature wisdom of the civil Iaw had .
great ivfluence in developtog the English law of
party-walls as well as of other easements.

The custom of party-walls, developed by time..
and regulated by various statutes, was introduced
into this country, together with the process of
foreign attachment, the custom of feme sole tra-.
ders, and other customs of London, by the first
settlers in Philadelphia under William Penn, and
in 1721 the legislature of Pennsylvapia passed
an sct, still in force, regulating in detail }hs
whole subject of party-walls in the city of Phila-
delphia. Under this act it has been held that
the builder’s right to compensation for one-half
the party-wallis not a lien on the adjoining land,
but 8 mere personal charge against the builder
of the second house, and does not run with the
land against his assignee: Jngles V. Bringhurst,
1 Dallas 841; Hart v. Kucher, 6 S. & R. 1.
Therefore if the first builder be paid before the
second house is built the right to compensation
is gone; it is neither a hereditament nor an
appurtenasce to land and does not pass by a.
conveyance of the house: Hartv. Kucher, 5 8.
& R. 1; Davids v. Harris, 9 Barr 501 ; Todd v.
Stokes, 10 1d. 166; GQilbert v. Drew, 1d. 219.

By statute, however, the right to compensation
for use of a party-wall is now made an interest
in the realty and passes by a conveyance of the
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house unless excepted in the deed: Act of 10th
April 1849, Pamph. L. 600; Knight v. Beenken,
6 Casey 372

Quly a fow of the general principles governing
party-walls independently of statutory enact-
ments have been discussed in this country.

1. Without a contract or statatory authority
no owner has a right to build his wall beyond
his own line, and if he does so the adjoining
owner may treat it as a trespass and compel it
to be taken down, or he may use it as a party-
wall without paying anything for it; Sherrerd v.
Cisco, 4 Sandford 480; Orman v. Day, 5 Fla.
385. The observations of Woopwarp, J., in
Zugenbuhler v. Gilliam, 8 Clarke 391, that at
common law the adjoining owner by using the
wall makes it a party-wall and becomes liable
for the value of half the wall, are not supported
by authority, as the passage cited from 2 Bou-
vier's Inst. 178 is based on the statute of Pennsyl-
vania. This case, therefore, except so far as
founded on the statute of Iowa, cannot be re-
garded as sound law,

2. Prima facie the wall and the land on which
it stands are held in England to belong to the
adjoining owners in moieties as tenants in com-
mon, but this presumption is rebutted when the
amount of each one’s ownership can be ascer-
tained, and each is then owner in severalty of
his portion: Gale on Easements 411 (3d London
ed.) And the American courts are said to lean
towards this latter presumption: Sherrerd v.
Cisco, 4 Sandford 8. C. 480. Each half, bowever,
is subject to an easement of support for the other.

8. If two adjoining owners build a wall partly
on each lot, and by express agreement or by
continuous use for twenty years, treat it as a
party-wall, it becomes & technical party-wall and
each has an easement of support for his half:
Webster v. Stevens, 5 Duer 553.

4. Bo, if an owner of adjoining lots build upon
them a wall partly on each, intended and neces-
sary for the support of both, a conveyance of
either hoase and lot with its appurtenances,
grants an easement for the support of the honse
in 80 much of the wall as stands dpon the other
lot: Eno v. Del Vecchio, 4 Duer 63; 6 Id. 17.

5. After such a grant and continued use of the
wall for twenty years peither can remove the
wall or deal with his half 8o as to impair the
sapport of the other's house: Eno v. Del Vecchio,
4 Duer 63; 6 Id. 17; Potter v. White, 6 Bos-
worth 644; Phillips v. Bordman, 4 Allan 147.
In Potter v. White, one who took down a party-
wall and built a new one without the consent of
the adjoining owner, was held liable for loss of
reut, and expenses of repair, &c., made necessary
by the removal of the old wall and building of
the new, In Phillips v. Bordman, the Supreme
Court of Massachusetts granted an injunction to
restrain one owner of an ancient party-wall from
catting away a portion of its face and erecting
8 new wall on his own land two inches from that
part of the old wall left standing, and connected
with it and supporting it by ocoasional projecting
bricks and ties.

And in Bno v. Del Vecchio, ubi sup., it was
said that if either wishes to change the wall he
may do 8o within the limits of his owa lot, pro-
vided he does not injure the other, and for such
purpose 4se may shore up the whole wall for a
reagonable time while the changes are in progress,

.

1 to the original

bat if he does this without the consent of.the
adjoining owner he does it at his own peril, a8
the question of negligence does not come in at
all, and no degree of care or skill will relieve him
from liability if injury is actually done.

The Supreme Court of Ohio, however, have
held the contrary, and that where owners of
adjoining lots build a party-wall by express
agreement for the support of their houses, but
without any stipulation as to the continuance of
the wall, either party or his grantee has a right
to take down his part of the wall, after notice
and using sufficient oare—although it may have
been used as a party-wall for twenty-one years ;
and where the wall fell down, notwithstanding
the care, it was held that there was no cause of
action : -Hieatt v. Morris, 10 QOhio State 523,

- The rules above enunciated in Eao v. Del
Vecchio and other cases do not, however, apply
to a party-wall built by tenaats for years of
adjoining lots, 80 as to affect the reversioners or
their grantees: Webster v. Stevens, 5 Duer 653.
And the right to use the party-wall is only the
right to use it as it has deen used. Thus, A. econ-
veyed & house to B. with a reservation, ¢ the
owners on both sides to have mutual use of the
present partition-wall.” The wall was entirely
on the lot conveyed to B., and only a portion of
it was used as a partition-wall. A. subsequently '
conveyed the adjoining lot to C., who enlarged
the house and used a greater part of the wall
than was 8o used at the time of the conveyance :
toB. Held that he was liable to B. for damages
in 8o doing: Price v. McConnel, 27 1il. 255. :

6. Howlong the easement of support acquired
by lapse of time or by contract not specitying
the term for which it is granted, continues, is |
still an unsettled question. That it continues :
€0 long as the wall remains sate and well adapted :
purpose, appears to be conceded |
by all the cases cxcept Hieatt v. Morris, 10 Ohio |
State 523, already cited (supra §). When how-
ever, the wall becomes ruinous and unsafe or
unfit for its purpose of support. either party has ;
a right to take down his half in a skilful manner, |
after due notice to the other party. And if one- i
half cannot be taken down without danger, the !
owner may take down the whole, and such right |
is not affected by the nature of the use or ocen
pation of the other building : Camphell v. Mesier,
4 Johns. Ch. 334; Partridge v. Gilbert, 3 Duer
184; 5. 0, 156 N. Y. 601.

But whether the right of support continues
longer than the existence and fitness of the old
wall i questionable. In Campbell v. Mosier, 4
Jobns. Ch. 334, Chancellor Kent appeared to
think that the easement was in fee, and where
one owner pulled down an ancient party-wall |
which had become ruinous, and rebuilt it, the
Chancellor held the adjoining owner liable to
contribate rateably to the expense, provided
that if the new wall should be higher or of more
expensive material than the old one, the builder
should pay the extra expense. But in Sherrerd
v. Cisco, 4 Sandford 480, it was held that if the
wall be destroyed by fire or accident the adjoin-
ing owners are not bound to rebuild it. The ;
land becomes freed from all servitude in relation
to the party-wall as in case of two adjoining lots
without buildiogs. And in Partridge v. Gilbert,
3 Duer 184, 16 N. Y. 601, Denio, C. J.. was of opi-
nion that the right to support ceased when the wall
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:a:::l::cznﬁt, whether from age or accident, and
; owner was then remitt is origi
Unincumbered title t A

. 0 the division-line, citin
glhegerd Z'uom' and dissenting from the VieWE
in arrg;l ell V. Mesier. 1In the same cage, how-
er, ankland, J., seemed of the contrary
opglnuin and approved Campbell v. Mesier.
- 20 regard to the right to compensation for

the use of a N ;
Pennsylvania, ip: r:ge""’ the cagses differ. In

K cases cited above, it was

:l‘zl]‘k l;;lt:'l the Act of 1849, that it wasa personal

woll and dlied l::\tlder against the person using the
r : T

of the fipat assign :en with the land, either in favor

1 of the first builder or agai
the assignee of the second builder. Ssame

8  the To the same

:g::t ltsh:ahed Principal case. In New York, how-
, e i

Bartoes cisions are otherwise. Thus, in

érbock v. Peck, 2 Duer 90 A., owni
adjoining lots, conveyed one of them V‘Vl;gh tt;g
Pprivilege to the grantee of building a party-wall
on the division-line one-half on each lot, and
covenanted to pay for ome-half the wall ’when
used. A.’s grantee built the wall and then con-
veyed to B. A, then conveyed the adjoining lot,
and Lis'granteo used the wall, Heyd oo &
zz‘;l-% :&cx]er of A. or his executors the value oi
Qo bell tl? wall.  And, also, that B. having
bt adjoiningel(:sjlf: Illtci;;sovmll by the grantee of
; 5 ) 1t}
by E‘t; _admmistmtor, not h‘iv: ;gir: perly brought
18 cage the question of the liabilit of th
ar:ll]ne: of the second lot, who actually uysed th:
D gs Dot raised, but in Kateltas v. Penfold,
o ‘he.i mith 122,_ a covenant by A. for ‘himself,
il x:'s and assigns,” to pay for half a party-
» when naedk vzasdhe}d to run with the land
2'rs. V. Ringold, la Bi::i'f?:d 55, 0 o yman's
{n\ybon&halt the value of a party-wall when used
l::s ltd.t buﬂder, ‘his executors op assigns,” wa;
e e B
. e las i
:;srl(e::}iz agarezd ttl?at the covenan: :ﬁi:]g l:;:g
‘‘an e successiv
but the surrogate was of opin?o:‘:gzstﬁte:::g:

ant ran with th 3
agreement e land lndependent]y of this

See, also, Giles v. Du 70, 1
A covenanted with B‘:q his v]:::g:eaatll;n't,h:;e
Premiges sold were clear of ¢ al] former or oth .
grant's, bargnios and incumbrances whataoevere":
“‘:;‘ In fact, A. had previously odhveyed to b
g ll“lgll(lit to use a wall as a party-wall, and it
o ofeth that this Was an incumbrance, and the
entitto 'e wall a partial eviction of B. who was
e t(l)x Tecover from A. a sum having the same
Jnnd o :o ® purchase-money as the value of the
whole, ‘ccnpled by C. bore to the value of the

J.T. M.

\ﬁ a—
CORRESPONDENCE.

To mux & Setting off judgments,
HE EDITORS op quyp Looar Courts’ GazETTE,

8t. Mary’s, Decmber 18, 1867.
18?:“2‘:‘:5‘ On the 8th day of March,
y Ued & note in the Third Division
Oo?rt for the County of Perth, made by one
B. in favor of Messrs, . 4, D., upen which note

A. obtained judgment against B, for $21 63
and costs, upon which judgment, execution
was issued and returned nulla bona. On the
2nd day of November, 1867, B. the above
named defendant, sued one E. in an action for
damages, upon which he recovered a judgment
for $30 withcut costs, payable in 10 days.
On the 16th day of November, 1867, the son
of E. called at my office, asking me to set off the
judgment of A. against the judgment B. v. E.

E. being the actual plaintiff in this suit, I
declined to set off this judgment, contending
that I had no power to do so, as the judgment
was not in his father’s name, although I was
well aware his father was the actual plaintiff
in this guit. On the 18th day of November,
1867, the son of E. again called at my office,
requesting me to set off the judgment A. v. B.
against the judgment B. v. E., leaving at the
same time an assignment dated 18th Novem-
ber, 1867, from A. to his father, of the judg-
ment against B. and paying into Court the

" difference of the amount of the judgment. I

took the assignment and money from the son
of E. giving him a receipt for the money as
paid on account, refusing to give him a receipt
in full, at the same time stating to him that'f
did not think B. would trouble them any more
on account of his judgment, and that I would
get Mr. B. to receipt his judgment in full
against E. I spoke to Mr. B. about the pay-
ment into Court and the assignment of judg-
ment, when he stated he would not consent
for his judgment to be set off against the
judgment A. held against him, but requested
me to issue an execution against E. I imme-
diately notified E. that B. would not consent
to that arrangement and that I would have to
issue an execution the same day, but if paid
the same week, no further costs would be made,
The son of E. then applied to the judge for &
summons to B. to shew cause why the judgment
should not be set off Upon this application
the judge granted a summons for B. to attend
at the next sittings of this Court, to shew ¢ause
why the judgment should not be set off.

My object in writing the above, is to ascer-
tain whether it would have beenin accordance
with the rules of the Court for me to have set
off the judgment A. v. B. against the judgment
B. v. E., though E. is actually the plaintiff.

Yours respectfully, '
Jaxzes Covemax, Clerk D.C.
[We could not with propriety, however interesting in

{tself, answer a question at present before the judge for
adjudication.—Eps. L. C. G.] :
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The Question of Division Court Costs.
To tHE EpITORS OF THE LocaL Counts’ GazeTTR.

GENTLEMEN,— I observe in the December
number of the Local Courts Gazetts, a long
and elaborate article, from the pen of your
Brampton correspondent, Mr. Agar. Heseems
to have taken upon himself the championship
of all the clerks and bailiffs of Ontario, and
moreover, writes as if some one had done
these officials a grievous wrong. He has set
up an imaginary opponent, and for the pure
delight of the thing, has, shillalah in hand,
struck about him in all directions ; even going
so far as to allude to the ghost of the departed.
There are some persons so constituted, that
they cannot argue on a mere abstract question,
or discuss a subject, without getting into a
passion with the opposing party. There are
some persons who think mere rant, argument,
and have no idea of the logical effects of their
assertions.  Your correspondent seems to
think that because my name is conceated and
his known, an advantage lies on my side. I
do not perceive the force of this. And if any
one is to blame for obtruding his name before
the public, surely your fertile correspondent
is the one. He came out, as large as life,
with name, locality and office. The motive
for so doing may be judged. Some people who
try to break the heads of others, are sure to
break their own. Your readers cannot care
a straw, whether a learned division court
clerk is arguing, or a writer who signs himself
by a fictitious name. If they are capable of
appreciating an argument, they will examine
the assertions, arguments and conclusions.
Your correspondent is at fault too in other
respects, in supposing that your readers are
all interested, as he is, in increasing Division
Court fees ; and are as ignorant, as he seems
to be, of the principles of the Common Law.

I suppose, in writing my letters, that your
readers, are, to a considerable extent, persons
acquainted with legal principles. In my first
and second letter on “ the question of Division
Court costs,” 1 mentioned that there were two
well known principles of law that might be
looked at in this discussion. One was that in
construing acts of Parliament, creating courts
of inferior jurisdiction, courts of law were
always careful not to extend their powers by
implication. They are bound to act strictly
within their positivsly defined provisions.

Another principle was, that, as at common
law, cof¥s were not given—or that costs were

the creature of positive statutes—so neither
superior or inferior courts could create tariffty
or items of costs, of their mere motion, and
unless empowered to do so. I do not know
whether your correspondent can see the force
of this line of reasoning. At all events in his
two long letters he has ignored it. I wrote
my first letter for the purpose of disposing of,
or setting right, vexed questions as to costs,
in the Division Courts. I had no idea of
quarrelling with any one, alluded to no one in
partieular, had not the remotest idea of hitting
your very hot Brampton Clerk on the head,
nor of getting into a wrangle with so learned
@ man. My object was entirely patriotic, dis-
interested and even favorable to the officials.
in Division Courts. For whilst T pointed out
the error and illegality of such people making.
a tariff of costs for themselves, T admitted that
the law in many things wronged them, pointing:
out some grievances. Your correspondent by
his letters, flies into half abuse of me for this,-
and would rather that I had done the last:
and concealed the former! Such a view be-|
tokens a mind warped by mere present inter-!
ests. In my first letter your correspondent!
says, that I asserted that some clerk bld'é
charged me a fee fund fee for a certificate of’
a judge, on an execution, endorsed under the|
exemption of property act of 1861. My,
assertion of the fact was positive, and yourj
correspondent in his first letter, politely suys
he does not believe it/ Yet in his last letter i
he thinks he has not been guilty of any dis-!
courtesy. This reminds me of the Irishman’
at Donnybrook fair, who seeing the bald pa#?
of a friend, knocked him down from the mere
love of the thing! I do not know whether
your corresPondent is an Hibernian or not .
This reminds me of what he says about:
charging “ nulla bona fees on his execulions.”
He replies to my assertions *that his late.
Judge Boyd did not allow his bailiffs to charge
fees for returning executions “nulla bona.” |
He says I always was in the habit at my|
court (at Berwick, I suppose) of charging (or!
allowing to the bailiffs) these fees, and Judge.
Boyd never forbade it. But (says he) it
true, I never asked him the question, whether
it was right or wrong! Pray then, how]
does he know that Judge Boyd wou!d have'
allowed them? Is this his idea of the duty:
of a public officer ? Isthis his idea of honesty
in making charges? Upon a parity of reason-
ing he might have charged one dollur for
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every execution or any other imaginary or got
up fee, and said, “ J udge Boyd did not know
that [ charged it, but then he never forbade
me ! This reminds me of the story of the
prisoner who, when asked for rebutting proof,
(he being on his trial for larceny) told the
Judge that he could produce a witness who
would S:'ea.r “that ke did not see him steal
the cow I I not such Hibernian logic on a
?ar? Had he taken the trouble to ask his
Judge the question, if he will now take the
trouble to ask that Jjudge the question, he will
be told that such charges are not legal /
Your correspondent sticks to his nulla bona
fees.’j He brings up the name of Judge
Harrison, J udge Harrison allowed these fees
he says, therefore 1 thought them right. Now
he .could not pretend (o say that his proof
against Judge Harrison is Stronger than that
agnm§t Judge Boyd. Did he ever test the
question before Judge Harrison. or did any
‘:)m_hff ever doso? I stated in, my second
etter the extent to which Judge Harrison
went, and I brought the question before him
and spoke to him pointedly on the subject.

He never allowed any nulla bona fees at all ;

but he said he had sometimes, under special

circumstances of hardship, where bailiffs had

been sent by execution creditors out of their
way, to levy on property that did not exist,
allowed mileage to them. He told me tha;
he understood that Judge Gowan, of Simcoe
took that course too. But at th;, same tim’
he said this was & mere exeception mot g ruloe
He believed that nullg bona fee; wer ,
legal, .

I think I can say this is also Jy

d \J
opinion, s

¢ Judge A. Macdonald of Wellir,
1s (by the profession) looked upon ill:g:::;
careful and learned judge in Division Court
matters, and in a conversation with him lately,
he.t.old me that he considered such charges b;
bailiffs i.ah:olly unwarranted by law! Byt
:lchhopmlo!\s, are perhaps, (like my own)
" 1?x-t less with your correspondent. I also in
e of my letters mentioned that years ago.

the g
Whor ;n Journal had held these fees illegal,

Was very young, I recollect reading
:!;:) :au:’l::r Otfhthc oz and the frog, and all wil)

© end of the latter. Your corres-
pondc.ent n.my also recollect, the saying “ a little
learning is often a dangerous thing.” I am
told that I. must not gay anything against
J udge ll'amson, by your correspondent, other-
wise I will have all the clerks of Peel and York

down on me. Such a caution was entirely
gratuitious. My acquaintance with that learn-
ed judge was perhaps in length of time, twice
that of your correspondent, and no one knew
or appreciated his excellent qualities of ** head
and heart” more than I did.. Yet he and I
have often joked over differences of opinion,
as to the proper mode of deciding certain suits
in Division Courts. He was for taking, in
certain cases, a broad and equitable view of
them, setting aside at times mere statutory
rules, whereas I thought it safer to follow the
well defined principles of law. I allude now
to the questions of notices to endorsers of
notes—the necessity of strictly enforcing the
statute of frauds, the statutes of limitations,
&c. In two things the judge was very parti-
cular, that is, as to the scienter in owners of
dogs charged with killing sheep, and in making
hired servants stand to their bargains. Well
there is only one other point to which I will
allude in your correspondent’s letter, except
one, that relates Messrs. Editors, to your-
gelves.

Your correspondent laughs at my assertion
about the expense of suits in Division Courts,
as compared with those of County Courts.

When he writes about costsin County Courts,
he is at sea, but I am not.—What I said in
my first letter, or meant to say, was that costs
in Division Courts, in proportion to the
amounts sued, were higher. I could not mean
that costs were higher in fact. —Now take these
cases, which I have seen occur as facts within
a few months past. A creditor sues a debtor
for $4—gets a judgment, issues an execution,
and collects the money — the mileage being
about six miles—and the whole costs without
any sale exceed the debt by $1. Again A.
sues B. for $2, the mileage being 8 miles, and
B. pays it before court, and no witness fees
are charged in this or the other case, yet the
costs in the last case are $1 84.

Yet another case, a replevin suit is entered,
for-less than $20, and for the trial, saying no-
thing about witnesses, and the costs are $5 at
least. -An interpleader suit is tried, and the
costs are one-fourth of the debt. Now in the
County Court, the costs are no greater on the
collection of $400 than on $100. Then if there
i8 no defence in County Court suits, (even
on $400) the costs are small (say about $12),
even with some mileage,—whereas in Division
Court suits for say $100, where there is no
defence, the mere fact of obtaining judgment by
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default or confession with some mileage, would
never be less than about $4.—As to sheriff’s
costs on returns of * nulla bona™ on execu-
tions, your correspondent is again wrong. The
ifee for “nulla bona ™ is only 85 cts., which is
ncreased to 85 cts., by the sherriff’s charging
a fee of 50 cts. for a warrant made out, as they
say, to some of their bailiffs. The sum of 50
cts. is for the warrant, not for the 7. fa., and
is not always charged, but only when the
warrant is made out.

You never find suits in County Courts cost,
in costs, more than the actual amount sued for,
unless it be in actions of tort, or where a large
bill is added for witness fees. Then, in pro
portion to the amount sued for, the Division
Courts are more expensive than County Courts,

Now, lastly, your correspondent thinks he
caught me on the ‘“ horns of a dilemma,” when
he accuses me of setting up my opinion as he
says against that of “ our best judges.” T will
quote the words in my letter in the October
number of the Local Courts Qazette. We
will see if they bear fairly the construection
Mr. Agar puts to them, and then I bave &
word to say about it. Here they are:

1t is in my opinion questionable, whether
there is any authority for a fee fund charge on
a Division Court judge’s order of this kind,
though I understand that some of our best
judges think that there is.”

I had been alluding to the certificate endorsed
by ajudge upon an execution in order to doaway
with the effect of the Exemption Act of 1861,
which does not apply to contracts made before
May 1860. This certificate must be endorsed
on the execution by the judge, or the exemp-
tion law applies, and such certificates are en.
dorsed by County Court judges and Queen’s
Bench judges, upon executions intheir Superior
Oourts, but no fee fund charges are ever made
in those courts, nor should it be made in the
Division Court. The certificate is not an order
in or out of court, and I happen to know from
actual practice, before perhaps, twenty County
Court judges in Canads, as well as before
judges of Superior Courts, that such a fee fund
charge has not been insisted on in my cases.
—But nevertheless, it was, as I have before
stated, insisted on by one clerk and one Divi-
sion Court judge.—And I had to pay by his
order about $1 in fees of this kind.

Now it will be seen that Mr. Agar in his first
letter, *‘ courteously of course,” tolls me he
does not believe this. Itis one thing to yuote

fairly, and another to distort. I merely said,
(or am made to say by the compositor), that
the allowance of a fee fund in such cases is
questionable, though I understand that some
of our hest judges think that there is authority
for it. But the words as put in my letter of
October, were not in the original manuscript,
and as I did not correct the proof, went in
without my knowledge, and are there, doubt-
less, by some one of the many accidents that
writing going through printer’s hands is liable
to. I never intended to say, and I now deny,
that any of our best judges sanction this charge.
I only know of one judge that did so, and he
a newly appointed one. Then again, your
correspondent uses these words, which I can-
not allow to pass over, because they are not
only untrue, but unfair in every respect.
¢ ¢ Communicator’ has done well to wait un-
til our honoured friend, Judge Harrison, was
gathered to his fathers defore he dared to ac-
cuse him of unfairness in his judicial capaci-
ty.” “Sir, I suspect who *Communicator’
is,” hesays. Now let your readers peruse my
two prior letters, and see if they can find one
line, one letter, in which 1 accuse Judge Har-
rison of unfairness in his judicial capacity.—
I therefore pronounce this assertion not only
Jabricated, but beneath my notice. Such a
thought (on my part) of making such an accu-
sation against one of my most cherished legal
friends, against one whom I always considered
to be the most impartial of judges, is the last
thing that could have entered my mind.

It is one thing to differ with a judge on a
mere point of law, but quite another to accuse
him of judicial unfairness.

If your correspondent, Mr. Agar, feels ag-

| grieved by anything I have said in this or prior

letters. he must remember that unattacked by
me, yea, unthought of, he has thrust his head
into a written wrangle, officiously and offen-
sively, and like many others in like cases, must
take the consequences.

. “ COMMUNICATOR,”
Toronto, Jan. 18, 1868.

[As to the merits of this controversy, which, as ‘ Com-
municator” has exercised his right of reply, must now
cease, our readers can judge. We are not aware that
the matter of his former letter, as printed, differed from
the manuscript. But we are quite willing to believe that
it may be 80, for we should be very sorry to be obliged to
decipher without fear of mistakes a very large proportion
of the manuseript that passes through our hands.—Ebps
L. C.G)



