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PREFACE

The Workmen's Compensation Act of this Province
which came into force on the 1st January, 1910, has been
in contemplation for some years.

The principle of the Act has been accepted in so many
countries that its adoption here can occasion no surprise

In its form the Act is an almost unique example of
legislation modelled upon a recent French statute

Our Act has modified in some details the French law
on which it is based, and it has not adopted certain parts
of it, such as those relating to procedure and to the security
for payment of the compensation, but most of the articles
in our statute are a close copy of those in the French
enactment, and the policy of the two Acts is the same

The French Act came into force on July 1, 1899. In
the ten years smce then it has been elucidated by a great
number of decisions, and these decisions upon language
identical, or nearly so, with that of our Act will be of the
highest value as an aid to the interpretation of our own
statute

The main purpose of the present work is to give in
brief compass the results arrived at by the French courts
and the views expressed by the French commentators.

The English Workmen’s Compensation Act stands in
a different position.

It likewise gives effect to the new principle of pro-

fessional risk
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But it differs widely from our law both in substance
and in form. There are, nevertheless, certain points,—such
as the meaning of the term “accident,” and the facts in
which an accident is to be considered as happening “in
the course of the work,”—~upon which the English cases

afford many useful illustrations

It has therefore appeared desirable to select from the W
numerous English and Scottish cases those which are .
especially applicable to us £l

I have purposely kept this work within a small com-
pass in the hope that it may be found useful by employers st
of labour as well as by the legal profession.

F. P. WALTON, h
McGill University tr
April 15, 1910 :
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NOTE ON THE BIBLIOGRAPHY

There is already a large literature on the subject of
Workmen's Compensation.

This work is based mainly upon the cases, French and
English, but I have also derived much assistance from the
following text-books :

FRENCH Sachet, Adrien [raité de la Législation
sur les Accidents du Travail, sth ed. Paris, 190g;

Cabouat, Jules. Traité des Accidents du Travail, 2
vols. Paris 1901, and 1907;

Dorville, A. Loi du g avril, 1898, in Revue Trimes-
trielle de Droit Civil, 1902, pp. 244, 446, 050;

Baudry-Lacantinerie et Wahl. Louage, 2nd ed,, v. 2,
Nos. 1736 seq

Other useful French books are Mourral, A. and Ber-
thiot, A, Accidents du Travail, 2nd ed. Paris, 1906;
Forgue, E. and Jeanbrau, E., Guide pratique du Médecin
dans les Accidents du Travail, Paris, 190s.

ENGLISH : —Beven, Thomas, On Employers’ Liabil-
ity, 4th ed., London, 1909; Ruegg, A. H., Employers'
[Liability, 7th ed. London, 1907.

GERMAN : —The German cases have been extensively
utilized by M. Sachet. A useful edition of the German
Act, with short notes, is von Woedtke, Gewerbe-Unfallver-
sicherungsgesetz, Berlin, 1900.

On the medical side of the question a valuable work
is Kaufmann, C., Handbuch der Unfallmedizin, Stuttgart,
1907, of which the first volume describes an enormous
number of the kinds of injuries which result from indus-

trial accidents
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WORKMEN’'S COMPENSATION
ACT, PROVINCE OF QUEBEC,
1909

CHAPTER L.
TexT oF THE AcT
9 Edward VIIL, chapter 66.

An Act respecting the responsibility for accidents suffered
by workmen in the course of their work, and the com-
pensation for injuries resulting therefrom

[Assented to 20th May, 1909].

His Majesty, with the advice and consent of the Legisla-

tive Council and of the Legislative Assembly of Quebec,
enacts as follows:

SECTION 1
COMPENSATION.

Accidents to certain workmen, &c., to involve certain come-
pensation,

1. Accidents happening by reason of or in the course of
their work, to workmen, apprentices and employees en-
gaged in the work of building; or in factories, manufac-
tories or workshops; or in stone, wood or coal yards; or
in any transportation business by land or by water; or in
loading or unloading; or in any gas or electrical business;




2 WORKMEN'S COMPENSATION ACT

or i any business having for its object the building, re-
pairing, or mamtenance ol railwi or tramwayvs, water-
works, drains, ewers, dams, wlharves, llv\u?"Z\, or
bridges; or in mines, or quarries; or in any industrial
enterprise, i which explosive re manufactured or pre
pared, or in which ma used, moved by power
othe than that of men of imals, shall entitle the
per ’ red ¢ 1 COmipx ition ascer
tan i | | * N\ L lollowing " Y 1 1S
Agricultural industries, &ec., not included.

Il 1all not apply to agricultural industries nor
t 1 1 of sail

In t 1 1 of th t ap the
For Absolute and Permanent Incapacity.

In « f ( d ent ipacity, to a
rent equal to fift er cent. of his vearly wages, reckoning
from the day the dent t | ( 1
wil Yy reement ol the | L1 )\
it 1S ¢ bl 1 |! that the mcapacity ] 1

permanent ;
For Permanent and Partial Incapacity.

b. In case of permanent and 11.:*'11‘1] incapacity, to a

rent equal to half the sum by

h his wages have been
reduced in consequence of the accident;
For Temporary Incapacity.

¢. For temporary incapacity, to c« :n',nncmwn m;ll.ll to
one half the daily wages received at the time of the acci
dent, if the inability to work has lasted more than seven

days, and beginning on the eighth day.
Maximum of Capital of Rents.

The capital of the rents, shall not, however, in any case
except in the case mentioned in article 5, exceed two thou-
sand dollars

RET P




WORKMEN'S COMPENSATION ACT 3
Compensation in case of death.

3. When the accident causes death, the compensation
shall consist of a sum equal to four times the average yearly
wages of the deceased at the time of the accident, and shall
In no case, except in the case mentioned in article 5, be less
than one thousand dollars or more than two thousand
dollars

Funeral Expenses, &c.

There shall further be paid a sum of not more than
twenty-five dollars for medical and funeral expenses,
unless the deccased was a member of an association bound
to provide, and which does provide therefor

Compensation how Payable.

The compensation shall be payable as follows
To surviving consort.

a. To the surviving consort not divorced nor separated
from bed and board at the time of the death, provided the
accident took place after the marriage.

To Children,

b. To the legitimate children or illegitinate children
acknowledged before the accident, to assist them to provide
for themselves until they reach the full age of sixteen years.
To Ascendants,

¢. To ascendants of whom the deceased was the only
support at the time of the accident.

Apportionment of Compensation.

If the parties do not agree upon the apportionment of
the compensation, it shall be apportioned by the proper
court.

Proviso.

Nevertheless every sum paid under article 2 of this act
in respect of the same accident shall be deducted from the
total compensation.




4 WORKMEN'S COMPENSATION ACT.

When Foreign Workmen, &c., entitled to Compensation,

4. A foreign workman or his representatives shall not
be entitled to the compensation provided by this act, unless
at the time of the accident he or they reside in Canada,
or if he or they cease to reside there while the rent is being
paid; but if he or they cannot take advantage of this act
the common law remedy shall exist in his or their favour.

No Compensation in Certain Case.

5. No compensation shall be granted if the accident was
brought about intentionally by the person injured.

Increase or Reduction of Compensation.

The court may reduce the compensation if the accident
was due to the inexcusable fault of the workman, or in-
crease it if it is due to the inexcusable fault of the employer.

Compensation if wages exceed $600.00, When Act does not
apply.

6. If the yearly wages of the workman exceed six hun-
dred dollars, no more than this sum shall be taken into
account. The surplus up to one thousand dollars shall
give a right only to one fourth of the compensation afore-
said. This act does not apply in cases where the yearly
wages exceed one thousand dollars,

Apprentices.

7. Apprentices are assimilated to the workmen in the
business who are paid the lowest wages.
Wages upon which rent based.

8. The wages upon which the rent is based, shall be, in
the case of a workman engaged in the business during the
twelve months next before the accident, the actual remuner-
ation allowed him during such time, whether in money
or in kind.

Basis if Workman Employed less than 12 months.

In the case of workmen employed less than twelve months
before the accident, such wages shall be the actual remu-
neration which they have received since they were employed

s

i Ve B2 i
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WORKMEN'S COMPENSATION ACT. 5

in the business, plus the average remuneration received by
workmen of the same class during the time necessary to
complete the twelve months.

Basis where Work not Continuous,

If the work is not continuous the year's wages shall be
calculated both according to the remuneration received
while the work went on, and according to the workman's
earnings during the rest of the year.

When Compensation Payable, &c.

0. As soon as the permanent incapacity to work is ascer-
tained, or, in case of death of the person injured, within
one month from the date of the agreement between the
employer and the parties interested, or, if there be no
agreement, within one month from the date of the final
judgment condemning him to pay the same, the employer
shall pay the amount of the compensation to the person
injured or his representatives, or, as the case may be, and,
at the option of the person injured or of his representatives,
shall pay the capital of the rent to an insurance conipany
designated for that purpose by order in council.

Rents Payable Quarterly.

10. The rents payable under this act, shall be paid quar-
terly.

Compensation for Temporary Incapacity.

The compensation in case of temporary incapacity is
payable at the same time as the wages of the other em-
ployees, and at intervals in no case to exceed sixteen days.

Conditions upon which Insurance Companies may pay rents,

&e.

11. The Lieutenant Governor in Council may prescribe
the conditions upon which the insurance companies apply-
ing by petition to be authorized to pay the said rents in
virtue of this act, shall be authorized so to do; but no
company that has not made a deposit with the Government
of Canada or of this Province, in conformity with the laws
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of Canada or of this Province, of an amount deemed suffi-

cent to ensure the performance of its obligatic

1s, shall be
so authorized

Compensation not Alienable, &c¢
12. All comypx tion to which this act ‘]“m;.t , shall be

unalienable and exempt fror ure, but the emplover may

deduct (

from t amount of the mdemnmty any sum due to

him by the workman

Compensation at Charge of Employer, &c.

13. The compensation prescribed by the preceding articles
shall be entirely at th | of the employer, and the
employer shall not, for this purpose, deduct any part of

the employee's wages, even with the consent of the latter

LIABILITY FOR ACCIDENTS

Recourse against Third Persons,

14. The person injured or his representatives, shall con
tinue to have, in addition to the recourse given by this act,
the right to claim compensation under the common law
from the persons responsible for the accident other than
the employer, his servants or agents

Effect of Compensation from Third Persons, &c.

The compensation so awarded to them shall, to the
extent thereof, discharge the employer from his lability;
and the action against third persons responsible for the
accident, may be taken by the employver at his own risk,
in place of the person injured or his representatives, if he
or they refuse to take such action after having been put in
default so to do

Employer only Liable under this Act.

15. The employer shall be liable to the person injured
or to his representatives mentioned in article 3 of this act,
for injuries resulting from accidents caused by or in the

s S

i
A
i
|
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course of the work of such person, in the cases to which

this act apphes, only for the compensation prescribed by
this act

Moneys paid by Insurance Companies, &c,, how applied,

16. All moneys paid by any insurance company or
mutual benefit society, shall be applied, to the extent
thereof, on account of the sums and rents payable in
virtue of this act, if the employer proves that he has

;l\\ll“](“l ”l" assessments or !ll""IIIlHH’» (lPIII.I“lI('(l ”Il‘r('f”r-

But the employer's lLiability shall continue if the company

or society neglects to pay or becomes unable to pay the
compensation for which it 1s hable

Certain Workmen not Subject to Act,

17. Workmen who usually work alone shall not be sub-
ject to this act from the fact of their casually working with
one or more other workmen

Medical Examination of Person Injured, &ec.

18. The person injured shall be bound, if the employer
requires him so to do, in writing, to submit to an examina-
tion by a praticing (sic) physician chosen and paid by the
employer, and if he refuses to submit to such examination
or opposes the same in any way, his right to compensa-
tion as well as any remedy to enforce the same shall be
suspended until the examination takes place. The person
injured, shall, in such case, always be entitled to demand
that the examination shall take place in the presence of a
physician chosen by him

Agreements Contrary to Act Null,

10. Every agreement contrary to the provisions of this
act shall be absolutely null
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SECTION III

SECURITY.
Privilege for Medical Expenses, &ec.

20. The claim of the person injured or ot his represen-
tatives, for medical and funeral expenses, as well as for
compensation allowed for temporary incapacity to work,
shall be secured by privilege on the moveable and immove-
able property of the employer, ranking concurrently with
the claim mentioned in paragraph ¢ of article 1994 of the
Ci\’l] Code.

Privilege in Case of Death, &c.

Payment of compensation for permanent incapacity to
work, or in respect of an accident followed by death, shall
so long as the compensation has not been paid, or so long
as the sum necessary to procure the required rent has not
been paid to an insurance company or otherwise paid in
virtue of this act, be secured by a privilege upon moveable
property of the same nature and rank, and by a privilege

upon immoveable property ranking after other privileges,
and after hypothecs.

SECTION 1V.
PROCEDURE.

Courts having Jurisdiction.

21. The Superior Court and the Circuit Court shall have
jurisdiction of every action or contestation in virtue of this
act, in accordance with the jurisdiction given to them
respectively, by the Code of Civil Procedure
Appeals, &c.

22. Review and appeal of or from judgments susceptible
thereof, shall be taken within fifteen days from the render-
ing of such judgments, and if not so taken the right thereto
shall lapse. Such appeals shall have precedence

-t
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Provisional Allowance.

23. The court or judge may, upon petition, at any stage
of the case, whether before judgment or while an appeal is
pending, grant a provisional daily allowance to the person
injured or to his representatives.

No Trial by Jury.
24. There shall [be] no trial by jury in any action taken in

virtue of this act, but the proceedings shall be summary,

and shall be subject to the provisions of the Code of Civil

Procedure respecting such matters.

Prescription of Actions.

25. The action to recover any compensation to which this
act applies shall, as against all persons, be subject to a
prescription of one year.

Revision of amount of Compensation,

26. A demand to revise the amount of the compensation,
based on the alleged aggravation or diminution of the
disability of the person injured, may be taken during the
four years next after the date of the agreement of the
parties as to such compensation, or next after that of the
final judgment. Such demand shall be in the form of an
action at law.
Petition for Leave to Sue, &e.

27. Before having recourse to the provisions of this act,
the workman must be authorized thereto by a judge of the
Superior Court upon petition served upon the employer.
The judge shall grant such petition without the hearing of
evidence or the taking of affidavits, but may before grant-
ing the same use such means as he may think useful to
bring about an understanding between the parties. If they
agree, he may render judgment in accordance with such
agreement, upon the petition, and such judgment shall have
the same effect as a final judgment of a competent court.
Coming into Force,

28. This act shall come into force on the first day of
January, 1910, and shall not apply to pending cases nor
to accidents which happened before it came into force.
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1. Report of Commission,
\ d on I « ( i mn
( ¢ we Pi 1 Ouebec
une \ct 7 E 11 5 )07 I'he Commissioners
were Mr. Arthur Globensky, K.( ( irman 1id  Messty
( B. G 1 and  Georg Larc \ Mr. l.éon
Garneau, NCCTC \
['he Commissioners presented their report on the sth
December, 1008 I'hey heard representatives of a number

of Boards of Trade and Manufacturers' Associations, as
well those of Labour Unions and of Accident Insurance
Comp

Vi y lew ot the witnesse ppeared to be satisfied with
the law as 1t stood before this Act. The employers com-

;\].‘.,7«4! that they were held 1 le for the least error
committed by any of their emplovees, and that the law
fixed no maximum limit of their hability. They also

alleged that trials by jury were prejudicial to them,
because the jurors allowed themselves to be guided by
sentimental considerations instead of mmpartially weighing
the evidence I'hey complamed further, that they were

exposed to vexatious lawsuits for amounts altogether out

of pre rtion with the damage suffered, and that, even
when they succeeded i having these actions dismissed,
they still had to pay their own costs, which were generally
very high
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I'he workmen, on their part, contended that the law as
it stood, was unfair to them in obliging them to prove the
fault of the cmployer, or of those for whom he was
responsible, especially as in many cases the only available
evidence was that of their fellow-workmen, who were thus
called to testify against their employer. They also main-
tained that statistic

ed that in nearly fifty cases out

of a hundred, accidents were due to fortuitous causes, to
superior force, or to undeterminable causes, and that n
all such acecidents the law allowed the workmen no in-
demnity. They further complained that their limited
resources  did not allow them to follow the employer
through the numerous appeals from one court to another,
and that 1t often happened that a final judgment was not
arrived at before several years after the institution of the
action.

2, The Law before the Act.

It will be convenient to state in outline the main rules
of the law applied in such cases before the present enact-
ment.

3. Fault had to be Proved.

The plaintiff had to prove that there had been fault
on the part of the employer, or of some one for whom he
was responsible, and that this fault caused the injury.
The rule was thus formulated in a leading case: —There
can be no responsibility on the part of an employer for
injuries sustamed by an employee in the course of ms
employment unless there be “direct evidence, or weighty,
precise and consistent presumptions arising from the facts
proved, that the accident was actually caused by the posi-
tive fault, imprudence or neglect of the person sought to
to be charged with responsibility.” (1

(1)  Montreal Rolling Mills v, Corcoran, 1806, 26 S, C. R., 505;
Matthews v. Bouchard, 1898, 28 S, C. R, 580: Canada Coloured Cotton
Mills Co. v. Kervin, 180, 20 S. C. R, 478
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The nature of the proof required was largely a ques-
tion of circumstances, and there might be cases, such as
explosions, in which it was impossible to shew precisely
what happened, but facts must be proved from which the
jury or the trial judge might reasonably infer that the
accident was due to the fault of the defendant. (1)

The jury was not entitled to find the employer liable
uponi a mere guess. Where the injury might have been
caused by his fault, but this was only one of several pos-
sible explanations of the accident and there was no
evidence entitled the jury to select this one, the case fail-
ed. (2) There was, however, some authority for the pro-
position that in one important class of cases the employer
was presumed to be in fault

4. Presumption of Fault Arising from the Employer having

under his Care the Thing which Caused the Damage.

According to the latest decision of the Court of King’s
Bench the rule above stated was subject to an exception,
when it was proved that the accident was caused by a thing,
e.g., a machine, which was under the care of the employer,
or was being used in his business by those for whom he was
responsible. In that case there was a presumption of fault
against him, and he was liable, unless he could prove that
it was impossible for him to prevent the accident. In the
Supreme Court this judgment was affirmed, but there was
an equal division of opinion upon the legal question as to
whether in such cases there was a presumption of fault.
The question is one of much difficulty and the arguments
and authorities on both sides are fully given in the judg-
ments delivered in the Supreme Court. (3

The great importance of this decision is that in a
class of cases, of very common occurrence, where an accident

(1) McArthur v. Dominion Cartridge Co. (1905) A. C. 72:
Cie. de Chemin de Fer Pacifique v, Riccio, 1908, 18 K. B. 337.

(2) See Beal v. Mich, Cent. R. W, Co. 1909, 19 O. L. R, s02.

(3) Shawinigan Carbide Co. v. Doucet, 1909, 42 S. C. R. 281, 18
K. B. 271.

5 T I o b Sl e

sarndinis 5
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has happened caused by an explosion, or by some defect
in a machine, and the originating cause of the accident
cannot be determined, the liability will fall on the em-
ployer. For, in the majority of such cases, he will not be
able to relieve himself by proving that the accident happen-
ed from a cause beyond his control.

In France the jurisprudence is now pretty well settled
in this sense, and this judgment is an attempt to bring the
decisions of our courts into line with it. It is, however,
contrary to many earlier decisions of our courts, and, until
the question goes to the Privy Council it will remain doubt-
ful whether the interpretation now put upon Article 1054
of the Civil Code is the sound one. Assuming that this
case was properly decided, it is clear that the new legisla-
tion will not increase the liability of employers so much
as might be supposed.

5. The Employer's Duty, before the Act, to Protect his
Workmen.

Although, subject to what has just been said, under
paragraph 4, the employer was not liable by the old law
without proof of fault, the tendency of judges, and still
more that of juries, was to hold him liable where the negli-
gence proved was very slight. And he was responsible
not only for his own fault but for that of all his workmen.
Our law does not recognize the defence that the injury was
caused by the negligence of a fellow-workman of the
person injured. (1)

The degree of care expected of an employer was thus
stated by Hall, J., in a recent case:—"“In each case the
employer must exercise that degree and kind of care which
a bon pire de famille would exhibit towards his own
children, exposing them sometimes to hard labour and

(1) C. P. R. v. Robinson, 1887, 14 S. C. R. at p. 114: M. I'.: R. 2
Q. B. 25; The Queen v. Filion, 1805, 24 S. C. R. 482; The King v.
Armstrong, 1908, 40 S. C. R. 229, 11 Ex. R,, 110.
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unavoidable risks, but surrounding them with all the pro-
tection which human foresight can naturally suggest.” (1)
And Trenholme, J., referring to recent cases, said :
“All these cases lay down the rule that the cmployer is
bound to make the surroundings of his employee both as
to the tasks he gives him and as to the locality in which

he works, as safe as practicable, and where he fails to do

s, he 1s responsible for the injuries resulting therefrom to
his employce. The employer is bound to know when a
m s factory 1s dangerous; the workman is not

*d to have the same knowledge. The employer by

of his superior skill must know to what danger a
machine exposes his cmployees, and he should provide
such needs as are necessary to protect his employves” (2

And in the case of young or inexperienced workmen
the employer's duty of protection was proportionately in-
creased, 3

I'he employer was lable in damages for mjuries to
employees caused by the use of defective tools or instru-
ments. And he was further bound to see that none but
trained workmen were made to work at or operate dan-
gerous machinery, or at least that the inexperienced were
only allowed to do so under the supervision of skilled fore-
men. (4

It was not the imperative duty of every employer to
have the newest and best appliances. But when old-
fashioned apphances were used, which were less safe than
more modern ones, this was an element of negligence, and
threw upon the employer the duty of extra care. With the
best appliances and the most careful supervision accidents
will happen, but 1f an employer chose to use ramshackle
machinery, or neglected to take natural measures of pre-

(1) Montreal Steam Laundry v. Demers, 1856, 5 Q. B. at p. 194.

(2) Wire Cable Co. v. McAllindon, 1907, 16 K. B 284,
MeCarthy v. Thomas Davidson Manufacturing Co., 1809, 18 S. C, 272

(3) Ibid.

(¢)  Allis-Chalmers-Bullock, Ltd. v. Bolduc, 1908 18 K. B. 332
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caution, he could not escape by pleading that the workman
accepted the risk.  Such a risk was not necessarily incident
to the employment. (1

Nor was it a good answer to plead that the precautions
which might have prevented the accident were not custom-
ary in the particular trade, or that their cost would have
considerably increased the cost of production. Human
life was not to be placed in the scales and weighed against
costs

And where young and mexperienced workmen were
employed on dangerous work 1t was not enough for the
employer to warn them, he was bound to exercise a con-
stant supervision and see that his warning and his in-
structions as to how to avoid the danger were carried out.(3

I'he length to which juries would sometimes go in
finding liability established is well illustrated by a recent
case. The workman, a man of twenty-two years of age,
had been warned by the foreman not to touch a machine,
but in spite of this prohibition did so and received an
mjury. The fac that the foreman was aware that his
order had been disobeyed, and had not taken the means
to enforce obedience to it, was held enough to render the

employer liable. The verdict, awarding reduced damages,
was sustained by the Court of Appeal on the ground
that the jury were entitled to judge as to the questions of
fact, and that, although the verdict might not commend
itself to the Court, it was nevertheless one which twelve

reasonable men were entitled to find. (4)

6. Plaintiff's own Fault Sole Cause of Acecident.

When the sole cause of the accident was the impru-

(1) Quebec & Lake St. John Ry. Co. v. Lemay, 1905, 14 K. R. 35;
Canada Woollen Mills v. Traplin, 1004, 35 S. C. R, 424; Cana-
da Foundry Co. v. Mitchell, 1004, 35 S. C. R. 452.

(2) Durant v. Ashestos & Asbestic Co., 1808, 19 S. C. 39, 30.
Q. C. R., 285; Aix, 10 jan., 1877, Sirev 77. 2. 336.

(3) Union Card & Paper Co. v. Hickman, 1007, '|7 K. B. 163.

(4) Baker v. Canadian Rubber Co., 1909, 18, K. B. 481
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dence of the plaintiff himself he was not entitled to
recover damages for the injury which he had suffered. (1)

Where the person injured was in control of the situa-
tion, and it was part of his duty to see that any defect in
the equipment was remedied, he could not recover for an
injury which was the direct result of his own want of
supervision. But in order to escape- liability upon this
ground the employer had the onus of proving that it was
part of the plaintiff's duty to see that the appliances were
in a safe condition. (2)

7. Common Fault.

By the civil law of the Province it is not and was not
before the Act of 1909, a complete defence to shew that
but for the imprudence of the plaintiff the injury would
not have happened.

The principle of the English law, according to which
contributory negligence takes away the right of action, is
no. recognized with us. (3)

When it is established that there was fault on the
part of the defendant, and that this was part of the cause
of the injury, there is liability, but only in the proportion
in which that fault contributed. It may be shewn that
the plaintiff was also imprudent, and in that case he must
bear his proportionate share of the loss. The proportion
varies according to the degree in which the respective
parties were to blame.

As already explained, it must not appear that either
the fault of the plaintiff or the fault of the defendant was
the sole cause, for in the former case the action would fail,
and in the latter the defendant would be liable for all

(1) Burland v. Lee, 1808, 28 8. C. R. 348; Tooke v. Bergeron,
1897, 27 S. C. R. 567; Quebec & Levis Ferry Co. v. Jess, 1905, 35
S. C. R. 693.

(2) Davidson v. Stuart, 1903, 34 S. C. R. 215; Quebec Ry. v.
Fortin, 1908, 40, S. C. R, 181.

(3) See. for the rule in England, Thomas v. Quartermaine,
1887,'1)* Q. B. D. 685; Radley v. L. & N. W. Ry, Co., 1876, L. R.
1, App. Ca. 754.
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the damages. In the case we are now considering the
parties must have been both to blame.

There was faute commune and therefore the damages
are divided proportionately to the respective faults.

This principle is thoroughly established in France. (1)

And it has been applied in our courts in a large num-
ber of cases, and may be regarded as a settled rule,
though so far the point has not come up for decision by
the Privy Council. (2)

Where the person injured was a child, difficult ques-
tions of fact arise as to whether the child possessed suffi-
cient intelligence to be guilty of fault. (3)

In the most recent cases of this kind it has been sug-
gested that the act of a young child, if it in part caused
the accident, ought to be regarded as a fortuitous event.
In this view it would be unnecessary to examine minutely
as to the degree of intelligence possessed by the child,
because whether the child was more or less responsible, the
result would be the same.

The fault of the defendant, having been only a part
of the cause of the accident, he ought, according to this
theory, to bear only the loss proportionate to his fault. (4)

8. The Civil Law of Quebec was before the Act more Favour-
able to Workmen than the Common Law of England.

It will be seen from the above rapid survey, that in
important respects, our civil law was decidedly more favour-
able to workmen injured in the course of their employment

(1) Aubry et Rau, 4th ed, v. 4, s. 446, p. 755; Baudry-Lacanti-
nerie et Barde, Obligations, v. 3, n. 2881; Cass.,, 7 aoit, 1805, D. g5
1. 81.

(2) Price v. Roy, 1800, 29 S. C. R, 494: C. P. R. v. Boisscan,
1902, 32 S. C. R, 424;: Nichols Chemical Co., of Canada, 1909, 42 S.
C. R, 402. Cie de Chemin de Fer, Can. du Pac. v. Toupin, 1909,
18 K 7 ’

7.
(3) See Beauchamp v. Cloran, 1866, 11 L. C. J., 287; Delage v.
Delisle, 1901, 10 K. B, 481, Cf. Winnipeg EL R. W. Co. v. Wald, 1908,
41 S. C. R, 431

(4) Champagne v. Cie. des Chars Urbains, 1909, 35 S. C. 507
(Lafontaine, J.)

2
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than was the common law of England. The great hard-
ship of the common law in the later period of its growth
was the doctrine of common employment. By this doc-
trine, the workman was denied any compensation for an
injury caused by the negligence of a fellow-servant
engaged in the common employment, unless it could be
shewn that the employer had been negligent in the choice
of the careless servant.

The doctrine was not a part of the old law, and it was
carried so far by learned judges as to become highly
unpopular. It was admirably described by Mr. Birrell in
a speech in the House of Commons in these terms: —"The
doctrine of common employment was only invented in
1837, Lord Abinger planted it; Baron Alderson watered
it, and the devil gave it increase. Working men who had
never heard of one another, nor had the faintest relation
with one another, were held to be in common employment,
and 1f one was injured by the negligence of the other there
was no title to compensation. A platelayer, going home
after his day's work, was refused damages when he
jumped on to a train and was injured by the gross care-
lessness of the engine-driver, on account of supposed com-
mon employment.” (Times, May 18, 1897. See Coldrick
v. Partridge, Jones & Co. [1910] A. C. 77 [H. L..]).

9. Employers’ Liability Act in England.

The dissatisfaction in England with the rule of com-
mon emnloyment, as it was applied by the courts, led to
the Employers’ Liability Act, 1880 (43 and 44 Vict, c. 42)

The object of this Act was to remove the defence of
common employment in the class of actions to which the
Act refers.

Speaking broadly, the effect of this legislation was
to allow a workman who had been injured to claim com-
pensation from the employer when the injury was caused
(1) by a defect in the equipment, (2) by the negligence of
a person who had a duty of superintendence, (3 by the
negligence of a person to whose orders the workman at
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the time of the injury was bound to conform and did
conform, where the injury resulted from his having so
conformed, (4) by obedience to the rules or by-laws of the
employer, or (5) by the negligence of a person in the
service of the employer who had the charge of any signal,
points, locomotive engine or train.

That the common law had ceased to satisfy the sense
of justice upon this point 1s sufficiently shewn by the fact
that the Employers’ Liability Act during the last ten years
has run through the British Empire, having been adopted,
in some cases, with modifications and improvements, in

most of the British Dominions in which the principles of
English law prevail.

10. Copied in other Countries.

The British Employers’ Liability Act has been copied
in New South Wales (61 Vict,, No. 28), Queensland (50
Vict. No. 24), Victoria (50 Vict, No. 894, amended 18qo,
No. 1087, and 1801, No. 1219), New Zealand (46 Vict. No.
20), Ontario (R. S. O, c. 160, amended 62 Vict. (2) c. 18),
New Brunswick (Consolidated Statutes, 1903, c. 146,
amended by 8 Edw. VII., ¢ 31), Nova Scotia (Revised
Statutes, c¢. 179), Manitoba (Revised Statutes, c. 178).

In some cases, e.g., Queensland, New Zealand and
Newfoundland, the adoption of the Employers’ Liability
Act has been merely a stage on the way to the acceptance
of the more modern theory of professional risk. The Acts
giving effect to this last principle will be referred to later.

In the United States of America, also, Acts, modelled
on the Employers' Liability Act, have been passed in a
considerable number of States (1)

In Massachusetts, where the Act is a close copy of
the British Act, it has been laid down by the courts as a
rule of interpretation, that the English decisions, in which

(1) See the Acts given at length in Labatt, Master & Servant,
1004, V. 2, ss, 630, seq.
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the Employers’ Liability Act has been interpreted, are to
be followed. (1)

The Employers’ Liability Act, 1880, fixed a maximum
amount of compensation, which was to be equivalent to the
estimated earnings during the three years preceding the
injury of a person in the same grade and the same kind
of employment. The Act, however, did not take away
the liability of the employer at common law for his per-
sonal negligence. Where the workman had sustained
serious injury, and it was possible for him to prove that
this had been caused by the negligence of the employer in
the superintendence of his works or otherwise, it was more
advantageous for the workman to bring the action at
common law, because there was then no statutory limit to
the amount of damages which might be recovered.

11, Contributory Negligence,

Under the common law, next to the defence of com-
mon employment, so long as that defence was available,
the defence of contributory negligence was the most com-
mon cause of the failure of the action by an injured
workman. The plaintiff might succeed in proving some
negligence on the part of the employer which caused
danger, but if it appeared that, in spite of the danger, the
accident would not have happened if the plaintiff had
exercised reasonable care, the action failed. The ques-
tion came to be whether it was the fault of the plaintiff
or that of the defendant which was the proximate or

effective cause of the injury. If the result was to shew

that this effective cause was the fault of the plaintiff, he
was not allowed to recover any damages at all. (2

In our law, on the other hand, a much more lenient view
has been taken by applying the French rule of merely

reducing the damages, when the injury was caused partly

(1) Ryalls v, Mechanics Mills, 130 Mass., 100

. (2) Sce Pollock on Torts, 8th cd., p. 463: Beven on Employers'
Liability, 3rd ed., p. 140
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by the fault of the plaintiff. This somewhat rough and
ready method of dividing the damages is, under the Eng-
lish system, applied only in courts of Admiralty, in col-
lision cases, where both ships are found to have been in
fault. (1)

12, Tendency of Recent Cases in Quebec.

The two defences of common employment and con-
tributory negligence were in England great obstacles in
the path of the injured workman.

In the Province of Quebec, as we have seen, neither
of these defences was admissible

Common employment was no defence, because by our
law, the employer was responsible for the fault of his
workmen of all grades as much as for his own fault. (2)

And the fault of the plaintiff contributing to the
accident was not a complete defence, though it might lead
to a reduction of damages.

The injured workman, by the law of this Province,
was accordingly in a position decidedly more favourable
than that of his English brother, even after the Employers’
Liability Act in England had to a great extent removed
the defence of common employment.

Moreover, it is matter of common knowledge in this
Province that juries were easily moved by considerations
of sentiment, were willing to award damages on a liberal
scale, and were but little embarrassed by the want of
evidence of fault on the part of the employer.

In a vague way juries have realized that there was
something unsatisfactory in the state of the law. They
have been willing to find fault proved on insufficient
evidence, because they have felt that the question of fault
or no fault had very little to do with the substantial
justice of the case. They have not been satisfied to allow
an innocent workman, who had sustained a serious injury,

(1) Marsden on Collisions at Sea, sth ed., p. 116.
(2) C. C, 1054
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to go without compensation merely because it was difficult
to find any precise fault on the part of the employer.

This attitude on the part of juries has not been prompt-
ed by any desire to punish employers, but by the con-
sciousness that even in the best regulated employments
accidents will happen, and that the risk of such accidents
ought not to fall entirely upon those who are least able
to bear it. There has been for some years a general con-
sciousness that things were upon the wrong basis, and
that we were trying, 1n an indirect way, by straining the
principles of the old law, to reach results which could only
be obtained legitimately by legislation

13. Acceptance of Theory of Professional Risk.

The Workmen's Compensation Act 1009, 1s a frank
acceptance of the new principle of “professional risk.”

I'he theory of professional risk has been the subject
of much discussion during the last five and twenty years
m almost all the countries of Europe, and, as will be shewn
presently, has now been accepted in most of these countries

It rests upon the simple 1dea that every workman 1s
entitled to compensation for injury caused to him by an
accident in the course of his work, quite apart from the
consideration whether the accident was caused by fault on
the part of the employer.

Experience has shewn that, in the conditions of modern
industry, a large number of accidents to workmen inevitably
occur, and, upon this theory, the cost of making com-
pensation for them—so far as it is possible to compensate
such losses in money—ought to be a charge upon the n-
dustry, just as much as the cost of the machinery or the
fuel.

Legislation which embodies this principle is naturally
stigmatised by its opponents as socialism. But the answer
to this criticism may be given in the words of Mr. Cham-
berlain: —“The Poor-law 1s socialism. The Education
Act 15 socialism. The greater part of municipal work 1s
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socialism, and every kindly act of legislation by which
the community has sought to discharge its responsibilities
and its obligations to the poor is socialism, but it is none
the worse for that” (Speech at Warrington, on September
8, 1883).

I'he practical considerations which have induced the
legislatures of so many countries to accept a principle that
1s at the first blush so startling

may be stated in few words

The evolution of society has been upon the same gen-
eral lines in all the great manufacturing and commercial
centres. All alike have become vast noisy workshops, full
of whizzing wheels, of live wires, and of dangerous
chemicals and explosives

Before the days of steam, and electricity, and dyna-
mite, the workman could, as a general rule, protect him-
self by the exercise of ordinary care. Ilis tools were few
and simple. None of them moved except when he handled
them, and no one was n a hurry. It 1s, therefore, not to
be wondered at that the old law gave the workman no
claim for damages unless some fault, at least of omission,
could be clearly brought home to the employer. But the
situation has completely changed. Under modern con-
ditions millions of workmen pass their lives in continual
danger. They have to deal at close quarters with com-
plicated machines, to handle terrible explosives, to run the
risk of coming in contact with “live wires,” in a word, to
face a thousand perils. LEven the strictest care cannot save
them A boiler may burst or some other accident occur,
the precise cause of which can never be discovered. Hun-

1
dreds of lives have been lost by this terrible accident

monyme, as it has been well called. In many kinds of
employment the workman knows that he 1s exposed to
mysterious and sudden danger. He has to take the risk.
It 15 mmherent in the nature of the occupation. The master
may have the best and newest plant. He may spare no
expense and no vigilance in adopting every means for pro-
tecting his men. The workman may be always on the
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watch. But all this cannot prevent the accident. Is it
fair that the workman should bear this professional risk ?
His employer may not be negligent, but, at anyrate, the
work is being carried on for his profit. It is idle to say
that the workman is paid at a higher rate because his work
is dangerous. The iron law of supply and demand com-
pels him to take such wages as he can get in the state of the
market.

And, as a matter of fact, it is quite untrue to say that
wages bear any proportion to the risk of the work. This
argument was well met in the French chamber of deputies,
by M. Félix Faure, who said: —"Can you compare, from
the point of view of risk, the trade of a roofer who earns
7 fr. 50 with that of a baker who earns 10 fr.; the trade
of a carter who earns 8 fr. with that of a tinsmith who
earns 97 Or can you establish a comparison between the
risk run by a quarryman who practises a trade essentially
dangerous, and earns 4 fr. 50, with the risk run by a
carpenter who earns o Ir As yvou see, the most nlvmg\ rous
trade 1s paid at the lowest rate, and why Because it 1s
the less dangerous trade which takes the longest time to
learn.” (Cited by M. Cabouat, v. 1, n. 104).

Morcover, even a good workman cannot always be
thinking of his own safety, and the more absorbed he is

in his work the more possible it is for him to run into
danger. Physical fatigue is a frequent cause of want of
attention to safety. It has been estimated that after six
hours of uninterrupted work, the risk of accidents from the
momentary inattention of the workman is three times as
great as at the beginning of the day.

14. Proportion of Accidents which are Virtually Inevitable.

In most of the countries where the principle of pro-
fessional risk has been adopted, much reliance has been
placed upon the statistics prepared for the German Govern-
ment in 1887. A careful analysis of 15,070 serious acci-
dents, which caused in each case incapacity for work for
more than thirteen weeks, yielded the following results:—

o S
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3,156 accidents due to the fault of the employer, or 19.76

'q per cent.
£ 4,004 accidents caused by the victim, or 25.64 per cent.
711 accidents caused by common fault, or 4.45 per cent.
524 accidents caused by the fault of fellow-workmen, or
third parties, or 3.28 per cent.
6,031 accidents caused by dangers inherent in the work,
ie, practically inevitable, or 43.40 per cent.
554 accidents due to unknown causes, or 3.47 per cent. (1)
The supervision of factories and workshops is much
stricter in Germany than in this country, and it is, there-
fore, safe to assume that, if in Germany. out of every
hundred accidents, forty-three were such as no care on the
part of the employer could have prevented, the proportion
here will be at least as large

15. Not Intended to Penalize Employers.

1 The theory which puts the risk of such accidents upon
i the shoulders of the employer is wholly misunderstood, if
1 it is regarded as punishing him where he has committed

no fault. As M. Félix Faure expressed it, the new law
I puts the burden, not upon the employer personally, but
upon the industry. The employer is made liable in the
first instance, because all the charges of the business fall
upon him to begin with, though they are paid ultimately
to a great extent by the consumer.

“It is impossible to say that this risk will fall personal-
ly upon the employer except as forming part of the general
cost of production, in the same way, for instance, as in-
surance against fire” (2)

16. Mr. Asquith's Definition of Professional Risk.

Sir Mathew White Ridley, the IHome Secretary in
Lord Salisbury’s Administration in 1897, in introducing

(1) These figures may be found in Cabouat, v. 1, n. 13, where
other interesting statistics of accidents are given.

(2) Félix Faure in the Chamber of Deputies, Séance of 17th
May, 1888, cited in Cabouat, v. 1, n, 113.
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the Bill which became the Workmen's Compensation Act
of that year, adopted as a sound statement of the prin-
ciple of professional risk a formula, used by Mr Asquith
in 1803, as IHome Secretary in the preceding Liberal
administration “When a person, on his own responsibil-
ity and for his own profit, sets in motion agencies which
create risks for others, he ought to be civilly responsible

for the consequences ol what he does

17. Mx», Chamberlain's Advoecacy of the Principle.

I'he acceptance of the theory of professional risk by
the Imperial Parliament of 1897, was largely due to the
zeal.and energy of Mr. Chamberlain, and his speech on
the second reading of the Bill is an able defence of the
new principle.  Mr. Chamberlain’s experience as a large
manufacturer, thoroughly familiar with the industrial life
of the country, gave, of course, additional weight to his

dvocacy of this question Mr. Chamberlain said “My
experience is that good employers do not grudge com-

pensation to workmen mjured in their service, but they do

grudge compensation which goes into the pockets of the
lawyer I say the Bill 1s an honest attempt to
deal with a great evil—with what I have ventured to call
a great scandal—namely, that industrious, honourable

workmen who come mto trouble through no fault of their
own in the course of their employment, and as the in-
evitable and consequential risk of that employment, should
be turned into the street and thrown upon the rates, with-
out anything in the nature of legal compensation. That
has always seemed to me to be neither more nor less than

candal I believe we shall achieve a great object 1f we
relieve this class of the community, than whom I am con-
vinced no class 1s more deserving, and, I believe, none is
more ready to recognize this duty than the good employer.
I'here may be bad employers, but I am certain these are

an infinitesimal minority, and good employers are not at

all unwilling, so far as my experience goes, to put their

LA 23
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hands in their pockets and go a little further than hitherto,
provided they could secure this object, and provided they
know that all they contribute will go directly to the relief
of what I may call undeserved distress.”.....................
The Bill was, Mr. Chamberlain proceeded “based upon the
principle of relieving the workman and not of punishing
the employer. We are dealing with the whole of the acci-
dents which occur in the course of employment, and nobody
has ever pretended that the accidents for which the em-
ployer is morally liable have ever amounted to more than a
mere fraction of the whole We are now doing for
all workmen engaged in these trades what good and gen-
erous employers have been doing for those over whom they
have had control.” And, in the course of the same debate,
Mr. Asquith said: —"There ought to be some provision
enabling a workman who is injured, through no fault of
his own and through no fault of his employer, to receive,
I will not say compensation, for compensation in these
cases is an inadequate and often an ironical term; but to
receive at any rate, some solatium for the injury he has
suffered in his operations as a soldier in the army of
industry.” (The Times, May 4, and May 19, 1897.)

18, The Principle of Professional Risk in other Countries.
FRANCE.

The principle of professional risk was first adopted
by the French legislature in the loi du g avnl, 1808, on
which our Act i1s mainly based. That /e: applied to a
group of industries pretty much the same as those
enumerated 1 article one of our Act. By the /lo: du 13

juin 1809, its operation was extended to agricultural
accidents, caused by the use of machines moved by power
other than that of men or of amimals.

By the loi du 12 avril, 1006, it was further extended
to all “commercial enterprises.”
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Bills have been proposed to extend it still further to
lumbering operations (exploitations forestieres). (1).
And attempts have been made to extend its applica-
tion to industrial diseases (maladies professionnelles) as
well as to accidents, but so far these attempts have not

been successful. (2)

GREAT BRITAIN AND IRELAND.

The Workmen's Compensation Act, 1897 (60 and 61
Vict.,, ¢ 37), accepted the theory of professional risk for
certain industrial employments.

But the Workmen's Compensation Act, 1906 (6 Edw.
vii, ¢ 58), sweeps away the exceptions and limitations of
the earlier Act, and applies the new principle to workmen
in any employment, industrial or otherwise, and whether
engaged in manual or clerical work, unless in the latter
case they are paid more than £250 a year. Including, as
1t d(v(‘s. domestic servants, hotel waiters, shup :\ssist;mts,
and clerks in offices, provided the remuneration of these
last does not exceed £250 a year, the new Act in England
is of very wide application. It gives compensation, not
only for accidents but also for certain enumerated diseases,
classed as industrial diseases, viz., anthrax, poisoning by
lead, mercury, phosphorous or arsenic, or their sequelae,
and ankylostomiasis, a disease to which miners are some-
times exposed. (Sched. 3).

Under the English Act, where the injury was caused
by the personal negligence or wilful act of the employer,
or of some person for whose act or default the employer
is responsible, the workman has an option to take proceed-

(1) See Revue Trimestriclle, 1900, p. 435; Sachet, v. 2, p. 476.

(2) See Revue Trimestrielle, 1907, p. 859. The motifs annexed
to the Proposition de Loi submitted by M. J. L. Breton, 13 juillet,
1906; and the Report on this Bill by the Commission d'Assurance et
de Prévoyance Sociales, presented 22 mars, 1907, and published as a
Government publication, 1909, (No. 888, Chambre des Députés, con-
tain much valvable information. I am indebted for these documents
to the courtesy of M. J. de Loynes, consul général de France.)
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ings at common law, or to claim compensation under the
Act. (1)

The Act differs from ours in regard to the effect of
fault on the part of the workman. Under the English
Act, if it is proved that the injury to a workman is attri-
butable to his serious and wilful misconduct, he is not
entitled to compensation unless the injury results in death
or serious and permanent disablement. (s. 2, (c)). There
1s no provision, as in our Act, for a reduction of damages
on the ground of fault.

OTHER EUROPEAN COUNTRIES.

The principle of professional risk in industrial em-
ployments has been accepted in the following countries,
though in some of them it is limited to certain of these
employments.

Germany (Law of 6th July, 1884, revised and amended
by several acts, and consolidated by the Act of 30th
June, 1900).

Austria (Law of 28th December, 1887, amended by various
Acts of which the last 1s July 12 1902),

Hungary (Law of gth April, 1907).

Norway (Law of 23rd July, 1804).

Denmark (Law of 7th January, 1898, amended May 15,
1903).

Luxemburg (Law of sth April, 1902).

Italy (Law of 17th March, 1898; amended June 29, 1903;
promulgated in codified form, January 31, 1904).

Belgium (Law of 24th December, 1903).

Switzerland (Law of sth October, 1899).

Spain (Law of 3oth January, 19oo).

Holland (Law of 2nd January, 1qot, amended by other
Acts of which the last is July 24, 1003).

Sweden (Law of July 5, 1901, amended June 3, 1904).

Greece (LLaw of 21st February, 1901).

Finland (Law of 1st January, 1808).

(1) S. 1, subs. (2) b, See Beven, p. 415
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Russia (Law of 2nd June, 1003

Most of these countries have combined with the theory

of professional risk, the principle of compulsory insurance
by employers. (1

BRITISH DOMINIONS, NOT INCLUDING CANADA.
Ihe principle of professional risk has been adopted

i the loliowimg portions of the British Empire

Queensland (1905, No, 20 2

Western Australia (19o1, No. § 3

South Austrahia (19oo, No. 739). 4

New Zealand (1900, No. 43 5

Cape of Good Hope (1905 No. 40

I ransvaol (1907, No. 30 7

vewloundland (1907, No. s S
CANADA

British Columbia (2 Edw. 7

Vili; £ 74). .nu‘I‘Z\ pro
tessional risk in certain mdustries on the lines of the
| | |

1Ig1sh A ol N

Alberta (1908, ¢. 12), has now an Act on the lines of the

Enghsh Act of 1897
Quebec (g viL, ¢. 00, 190y
Most of the other pr f Canada have Acts on
the lines of the Lkn 1l vers' | lity Act. These
have bee referred t bove
(1) Ti \ t be found in Bulletin,
( au of | u ( Januar 1008) ¢
n 20, seq Die Arbeiterversicherung, im
1808, and the Report of the Commission appomted
0 t of Qui
) Logi i the | i1 o8 to 1907 ( Butterworth
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UNITED STATES.

In the United States the principle of professional risk
has as yet made but little progress. The only State which
has adopted the principle appears to be Maryland, by an
enactment which came into force 1st July, 19o2. This
Act is limited to mines, transportation and municipal
works, and applies only to accidents which occasion death
within a year. The representatives of the deceased receive
a uniform compensation of $1,000 secured by State insur-
ance. Half the premiums may be kept back from the
wages. (1)

The Annual Report of the Bureau of Labor Statistics
of the State of New York for the year 180, after explain-
ing the provisions of the British Workmen's Compensation
Act of 18q7

N

concludes as follows ‘It thus appears that
England is on the way to ‘industrial peace’ in so far as
concerns the compensation of industrial accidents, while
the United States occupies the unenviable position assigned
to England at the International Congress of Accidents in
Milan in 1894 as being ‘of all industrial countries the one
i which legislation on liability for accidents is least
favourable to workmen” (p. 673 The question is one
which 1s now under discussion in a great number of States

(1) See Sachet, v. 1, n. 33 guater; Labatt, ) r and Servant,
v. 2, 8. 766; Chicago, ete. Ry, Co. v. Zernecke, 183, U. S. 582,




CHAPTER IIL
19, Commentary on the New Act.

Enough has been said to show that the new Act of
the Province of Quebec gives effect to a principle which
has now been accepted by a great part of the civilized
world.

20. Onus of Proof.

The Act makes no change in the general rule that the
plaintiff must prove his case.

He no longer has to prove fault, but he has to prove
all the facts essential to his success under the Act, viz.,
that his incapacity was caused by an accident happening
to him as a workman in one of the special industries
enumerated, and that it happened to him by reason of or
in the course of his work. (1)

If he claims that a malady from which he suffers is
traumatic in its origin, it is for him to prove that it was
caused by an accident, and an accident of an industrial
character. (2) 1f he claims to have the amount of the
compensation increased on the ground of the aggravation
of the disability, it is for him to prove that the aggrava-
tion is to be attributed to the original cause, viz., the acci-

(1) Cass., 4 mai, 1903, D., 1006, 1. 173. P. F.. 1908, 1. 346: Cass..
7 nov., 1905, D, 1008, 1. 60; Cass., 26 juillet, 1905, P. F. 1908, 1. 414

Contrast Cass.. 6 juillet, 1003, S.. 1905, 1. 208, In England, Bender v
Owners of 8. 8. Zent (1009), 2 K. B. 41: Marshall v. Owners of 8. 8§
Wild Ro (1909), 2 K. B. 46. See Low or Jackson v. Genera

Steam Fishing Co., (1909), A. C. 523 (H. L) Wakelin v. L. & §
W. Ry, 1886, 12 A, C., 41

(2) Cass., 19 févr., 1908, D)., 1908, 1. 241; Grenoble, 31 janv., 1908,
D.. 1900, 2. 158
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dent. (3) If the facts proved are equally consistent with
the existence or non-existence of the essential conditions,
the action fails.

Upon this question, that the new legislation has not
changed the general rule of the law that the plaintiff must
establish all the facts necessary to his case, there is abun-
dant authority both in France and in England.

Upon the principle of professional risk employers are
without fault, but they are assuredly not liable for acci-
dents which are not proved to have any connection with
the employment

The cases upon this head will be considered in discuss-
ing the questions of what an accident is, and when it
happens by reason of or in the coursec of the work.

21. Persons and Industries to which the Act Applies.

Article 1 of the Act is as follows: —"“Accidents hap-
pening by reason of or in the course of their work, to
workmen, apprentices and employees engaged in the work
of building; or in factories, manufactories or workshops;
or in stone, wood or coal yards; or in any transportation
business by land or by water; or in loading, or unloading;
or in any gas or electrical business; or in any business
having for its object the building, repairing, or main-
tenance of railways or tramways, water-works, drains,
sewers, dams, wharves, elevators, or bridges; or in mines,
or quarries; or in any industrial enterprise, in which ex-
plosives are manufactured or prepared, or in which
machinery 1s used, moved by power other than that of men
or of animals, shall entitle the person injured or his re-
presentatives to compensation ascertained in accordance
with the following provisions.”

22, Not to Agriculture or Sailing Ships.

“This Act shall not apply to agricultural industries
nor to navigation by means of sails.”

(1) Ib.; Req., 25 mars, 1908, D., 1908, 1. 385.
3
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The questions what is meant by an accident, and whan
it happens by reason of or in the course of the work, will
be discussed later. It is convenient first to explain what
classes of persons are protected by the Act and what are
the industries to which it applies.

I'he article follows, in the main, the corresponding
article of the French Act of 1898, but has introduced a
number of important modifications

23. Differences between our Article and the Corresponding
Article of the French Act.

Our Act adds the word “apprentices” and the word
“workshops” It has “stone, wood or coal yards” where the
French Act has the single word chantiers. Our Act adds

the words “in any gas or electrical business; or in any

business having for its object the building, repairing, or
maintenance of rmlw;lyi or tramways, water-works, drains,
sewers, dams, wharves, elevators, or bridges” On the
other hand it omits the words magasins publics, a term
which in France denotes certain government stores and
bonded warehouses, as well as certain other buildings
which are under government control. (Sachet, v. 1, n. 109).

Our Act uses the term “industrial enterprise” or, In
the French version, exploitation industrielle, in place of
the words in the French Act exploitation ou partie d'ex-
ploitation

24. Persons Protected,

In order to benefit by the Act the person injured must
be connected with the defendant by a valid contract of
employment express or imphed. (1). A man who is merely
bemng allowed to try his hand, in order to see if he 1s fit
for the work, is not a “workman.” (2) The contract of
apprenticeship is a species of contract of employment.
Our article has added the word “apprentices” for greater

(1) See Cass,, 14 mars, 1904, D., 1904 553: Cass., 2 déc.. 1901,
D., 1901. 1. 403.
(2) Paris, 16 juin, 1908, Sir, Bull, des Somm., 190). 2. 27
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clearness, but in France also an apprentice is regarded as
a workman and comes under the protection of the Act.
(See art. 8).

If the fact of employment is denied, the burden of
proving it will fall upon the workman.

The Act does not apply to any workmen or employees
whose yearly wages exceed $1,000.

The term “employees” is clearly meant to include
clerks or other persons, in the service of the employer,
whose work is not of a manual character. But the Act
does not apply to employees not engaged within the pre-
mises in which the work is carried on. * A clerk in the office
of a mine or of a factory may have to go about within the
premises, and he is, therefore, exposed to the industrial
risk. If he is blown up by an explosion, this fact is in
itself satisfactory evidence that he was exposed to risks to
which clerks in an ordinary business office are not subject.
But it would be absurd to suppose that if an industrial
company has an office away from its works, or employs
agents, such as commercial travellers, whose business lies
outside, its clerks or travellers, who are exposed to no
industrial risk, should be protected by the Act. This con-
clusion does not seem to have been disputed in France. (1)
It is otherwise when a workman is sent outside in the
course of the work of the industry. (2)

The distinction between commercial “outworkers,” if
the expression may be allowed, to whom the Act does not
apply, and industrial “outworkers” to whom it does apply,
is a somewhat fine one, but it appears to be sound.

In a recent French case an employee in a dye-works
had been sent out on a bicycle to shew to customers who
had sent skins to be dyed, samples of the results obtained.
In the course of the expedition he met with an injury.

It was held that this was an industrial accident. He was

(1) Cabouat, v. 1, n. 202; Mourral et Berthiot, Accidents du
Travail, 2nd ed., n. 61.

(2) Infra, p. 71.
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not selling the wares, but was assisting in the carrying on
of the industry. (1)

Some French writers insist that before an “employee”
can be admitted to the benefit of the Act two conditions
must be satisfied, (1) that he met with the accident on the
premises, or, if outside them, when he was engaged in some
operation which was industrial as opposed to commercial
in its nature, and (2) that the accident itself should be
of an industrial character. According to them, if a clerk
in a works were to cut himself with a penknife, in the
course of his work, this would not be an accident to which
the Act applies, because this, although connected with his
work as a clerk, is in no way related to the industry
carried on in the works. (2

I agree with those writers who think that it is im-
possible to read this distinction into the Act.

In a recent French case where a gatekeeper at a fac-
tory had injured his thumb, by an accident not cavsed by
any part of the machinery of the works, it was held that
the Act applied. (3

The Act does not apply to workmen who work in their
own homes, for they are not under the supervision of the
employer. (4

There would seem to be room for the argument that
the Act does not apply to workmen such as, e.g., carpenters,
plumbers, or others unless they are working in an un-
finished building, when they would be “engaged in the
work of building” or are in workshops. All persons who
have to move about in an unfinished building are exposed
to a certain amount of danger, and it is natural that they
should enjoy the protection of the Act. But workmen

(1) Cass., 11 mai, 1904, P. F., 1906, 1. 18

(2) Cabouat, v. 1, n. 203, where see authorities cited for the op
posite view.

(3) Trib. civ., de Lyon, 29 janv., 1909, D., 1909. 5. 30

(4) Circulaire du Garde des sceaux du 10 juin, 1899: Cabouat
v. 1, n. 276; Avis du Comité Consultatif des Assnrances du 30 juin,
1901, D., 1901, 4. 83; Baudry-Lacantineric et Wahl; Louage. 3rd o,
n, 1782,
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who are executing repairs or other work in buildings
already completed are exposed to no industrial risk and
usually work without any supervision by the employer.

But in France the view taken has always been that
workmen who belonged to a business which is covered by
the Act enjoy its protection when they are engaged on any
work for the employer, whether on or off the premises. (1)

Upon this principle it is held in France that a work-
man who is carrying the products of the industry outside
the premises is protected by the law. (2) Such workmen
occupied outside are subject to supervision whether it is
actually exercised or not.

25. Who is an “Employer”?

The person who engages and pays the workman is the
employer. But he must be an employer of labour in the
ordiary sense of that expression, not a person who is
merely getting work done for himself. He must be carry-
ing on one of the protected industries. (3) The Act applies
to an employer though he may have only a single
workman or even a single apprentice. (4) But a workman,
who for a temporary purpose, calls in other workmen to
help him does not thereby become an employer subject to
the Act. (s. 17). This accidental collaboration is not
enough to constitute him an employer, a term which implies
durable relations of supervision on one side and subordina-
tion on the other. (5)

Article 17 of our Act is borrowed textually from tne
French Act, except that our Act says “one or more other
workmen” where the French Act reads d'un ou des plu-

(1) Sachet, v. 1, n. 315 bis; Cabouat, v. 1, n. 153; Circulaire du
Garde des sceaux, du 10 juin, 1899, see Cabouat, v. 1, n. 143.

(2) Cass, 13 févr, 1006, Gaz. Pal, 19005, 1. 289: Cass., 11 mai,
1904, P. F. 1906, 1. 18; Sachet, v. 1, n. 315, bis.

(3) Cass., 8 janv,, 1907, D., 1900. 1. 423: 2 Civ. 29 déc., 1908, D.,
1900. 1. 510. Sachet, v. 1, nos, 229, 231.

(4) Cass., 5 juillet, 1904, D., 1904. 1. 553.

(5) Circ. du Garde des sceaux, du 10 juin, 1899; Cabouat, v. 1,
n. 276
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sieurs de leurs camarades. The French article was in-
troduced by an amendment in the Senate and the mover
of the amendment gave this illustration of his meaning.
“Most of you live in the country. If you have to make
some repairs on a farm-building or roof you send for the
village carpenter and shew him the work. He replies ‘I
cannot do it alone, there will be things too heavy for me
to move, I will go and fetch one or two comrades to help
me.” He finds men to help him, and of necessity, 1t 1s he
who directs them, because it is he who has undertaken the
work and controls the execution of it. You have to deal
only with him. He is an employer if you will, but an
accidental employer. You pay him alone and he directs
his workmen.” (1) But it is otherwise when a workman
employs other workmen to help him in doing a piece of
work which will occupy them permanently for a con-
siderable time, such as several months. This is not the
casual assistance which the article contemplates, and such
a workman is an “employer” in the sense of the Act. (2)
Nor is an owner of property who calls in workmen to do
some building for him, under his direction, an employer
in the sense of the Act. e is not a builder and the work-
men are not “engaged in the work of building.”

The French version dans U'industrie du bdtiment brings
out the sense more clearly. In the French loi the words
are the same and they have been interpreted in this sense
in two cases decided by the Cowurt de Cassation. (3

An employer who puts a workman temporarily at the
disposal of another employer does not thereby cease to
be liable for compensation if the workman meets with an
accident. The employer who borrows the services of the
workman 1s an agent or préposé of the other employer, and
is therefore not liable either under the Act or at common
law unless for his personal negligence. (4

(1) Sachet, v. 1, n. 251.

(2) Trib. civ. de Jonzac, 27 nov.,, 1907, D., 1908, 2 s

(3) Cass., & janv, 19007, D.. 1909. 1. 423: Cass,, 21 déc

(4) Chambres Réunies, 8 janv., 1908, D., 1908, 1. 185,
1904, 1, 73. See Sachet, v. 1, nos, 227, 231.
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The question whether a public authority, such as the
government or a municipal corporation, can be an employer
will be discussed later. (1)

26. Workman,

The Act makes no distinction as regards the age, sex,
or nationality of a workman.

According to the general rule of interpretation laid
down by R. S. Q., Art. 5775, No. 9, the term “workman”
mcludes “workwoman.”

The relation of employer and workman implies the
existence of two conditions, (1) that the workman shall
have been freely chosen by the employer, and (2) that the
employer is entitled to control him in the carrying out of
the work. Where these conditions are satisfied the person
who is in the position of subordination is a “workman,”
and if he i1s employed in one of the protected industries
mentioned in Article one, he will be entitled to the benefit
of the Act. (2

The grade which he may occupy is immaterial if he
is subject to the control of the employer. (3

Nor it is material that the workman is paid by the
piece, if he does his work under the supervision of the
employer. (4)

A man who is not engaged in manual labour, however,
is not strictly speaking a “workman,” but for the present
purpose the distinction is immaterial as he will be covered
by the term “employee” But it must not be forgotten
that the Act applies only to workmen occupied in certain
industries. In  England where the Workinen's Com-
pensation Act, 1906, has a much wider application than
our Act, the meaning of the term “Workman” as defined
in that Act is very comprehensive. It has recentiy been

(1) Infra, p. 40.

(2) Circ. du Garde des sceaux, du 10 juin, 180: Cabouat, v. 1,
n. 278: Sachet, v. 1, n. 170; Toulouse, 3 déc., 1000, D., 1001, 3.

(3) Lefebvre v. Nichols Chemical Co., 1007, 35 S. C.. 575 (C. R)

(4) Reg., 30 déc., 1908, Sir Bulletin des Sommaires, 1000, 1. 0.
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held tonclude a professional football player who was
under a yearly agreement with a club. (1) The scheme
of our Act 1s much more restricted and under it, it is
not enougn for the claimants to prove that he 1s a “work-
man.” le must also prove that he was accupied in one
of the protected industries

27. Indepedent Contractor.

A professional man or a man of skill who undertakes
to do certamn work for another, according to the rules of
his profession or craft, without making himself subject to
the orders of the other as to the manner in which the work
1s to be executed, 1s not a workman but is an independent

contractor 2

28. Workman Unpaid or Relative of Employer.

A person may be a workman though he receives no
remuncration in money if he 1s receiving remuneration in
kind. (See Art. 18 I'he existence of a family relation-
\In;n between the two parties 1 no way prevents one of
them bemg the workman of the other, thus a son may be
the workman of a father. But in such cases it will be a
question of fact whether the position was really that of
employer and workman. This will depend on the con-
sideration of the regularity of the work done, the character
ot the remuneration, and the other circumstances. But it
15 generally agreed that a wife cannot be the workwoman
of her husband, or the husband the workman of his wife
unless they have been divorced or separated from bed and
buard. The community of interest between the consorts
and their duties to one another are incompatible with the
subordination of a workman to his employer. (3

(1) Walter v. Crystal Palace Foothall Club, (1910), 1 K. B.. 87.
(C. A)

(2) Harold v. Mayor, ete, of Montreal, 1867, 11 L. C. J., 160,
182 (C. A)); Gagnon v. Saraguay Electric Light Co., 1909, 36 S. C.
227 (C. R.); Sachet, v. 1, n. 103

(3) Trib, de Vienne, 8 aout, 1008, Sir. Bulletin des Sommaires,
1900. 2. 2; Sachet, v. 1, n. 195. The English Act bas an express deciara
tion that “workmen” does not include a member of the employer's
family dwelling in his house, (s, 13.)
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29. Foreign Workman,

The Act does not apply to a foreign workman unless
at the time of the accident he resided in Canada. A work-
man, e.g., living across the border, in the United States,
but coming into Canada to do his work, would not be
protected by the Act. Residence is not defined, and,
apparently, a workman whose place of abode was in
Canada would be protected though he had come to that
country only for a short time. It is certain that in saying
that he must “reside in Canada” the Act cannot mean that
the workman must be domiciled in Canada. (1)

Moreover 1if a foreign workman who has become
entitled to a rent under this Act, while he was residing in
Canada, ceases to reside there whi': the rent is being paid,
the rent ceases to be payable.

When a foreign workman residing in Canada is killed,
and his representatives do not reside in Canada, the Act
does not apply. The Act also provides that if they cease
to reside there while the rent is being paid they shall not
be entitled. This must mean when “the capital of the rent”
has been paid by the employer to an insurance company
in the manner to be afterwards explained, for this 1s the
only case in which a “rent” is paid in compensation for an
accident causing death.

Where a foreign workman or his representatives are
not entitled to the compensation provided by the Act, or
if he or they cease to be so entitled by becoming non-
resident in Canada, the common law remedy is open.
And, although the article is very far from clear, the in-
tention appears to be to suspend prescription of the common
law remedy during the payment of the rent.

30. Workman having no Representatives Entitled to Com.
pensation under the Act.

If a workman who 1s killed by an accident leaves, (1)
no surviving consort, or a surviving consort divorced or

(1) See Wadsworth v. McCord, 1887, 12, S. C. R, 478
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separated from bed and board at the time of the death,
and (2) no legitimate children or illegitimate children
acknowledged before the accident who are below the age
of sixteen, and (3) no ascendants of whom he was the only
support at the time of the accident, the Act does not apply.
Art. 3

This is one of the most singular provisions of the Act.

If the father of the deceased was a drunken reprobate
who from sheer vice was entirely dependent upon his son,
the father has a claim to compensation. On the other
hand, if an old father being honest and industrious, and
anxious not to be a burden upon his children, is able
partially to provide for his wants, and has been assisted
by the deceased, there is, apparently, no claim for com-
pensation

And the same is true when the ascendant has a little
money of his own which helps to support him, but is not
enough for him to live upon.

If two sons contribute to the support of an ascendant
who is unable to do anything for himself and one of these
sons 1s killed, the Act does not apply, but if there had « nly
been one son compensation would be due

The legislature has deliberately altered the expression
used in the French Act |art. 3 (¢)], which is chacrn des
ascendanis et descendants qui étaient a sa charge, and has
substituted therefor the words “of whom the deceased was
the only support” or in the French version dont le défunt
étai? l'unique soutien

In France it is held that an ascendant was a /7 charge
of the deceased when he was unable, by reason of age or
the state of his health entirely to provide for his own sub-
sistence, and the deccased had helped to support him. (1)

But in our Act the words “only support” are quite
unambiguous. It would appear, however, that under our
Act, an ascendant who was not supported entirely by the
deceased 1s not deprived of his action at common law if

(1) Cass,, 20 oct., 1901, D., 1902, 1, 383; Sachet, v. 1, n. 490;
Cabouat, v. 1, n, 412,
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he can prove that he has suffered pecuniary prejudice by
the death of the deceased. For article 15 takes away the
common law action only from the “representatives men-
tioned in article 3" The only ascendants mentioned in
article 3 are those of whom the deccased was the only
support.

The corresponding article of the French Act (art. 7)
uses the expression la victime ou ses représentants without
limiting representatives to those previously enumerated.
It is held in France, upon the interpretation of these words,
that the common law right of action on the part of the
representatives of the deceased against the employer is
entirely taken away, and the statutory right to compensa-
tion is limited to those representatives enumerated in the
Act. (1)

But it hardly seems, for the reason given, that our
article will bear this construction.

31. Industries to which the Act Applies.

The condition in the last paragraph of the article
requiring the use of machinery “moved by power other
than that of men or of animals” applies only to industrial
enterprises and not to the whole article. Any doubt there
might be upon this point is cleared up by reference to the
French version of our Act, in which the clause after
“quarries” begins et, en outre dans toute exploitation in-
dustrielle.

The group of industries enumerated in the article
consists of enterprises of manufacture, transportation,
construction and mining, in all of which workmen are
exposed to a special industrial risk. It does not comprise
any business which is merely commercial.

The addition in our Act of the word “workshops,”
which does not occur in the French Act, removes a source
of some difficulty, but in France it has been long settled

(1) Cabouat, v. 1, n. 302; Sachet, v. 1, n. 754.
(2) Supra, p.
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that the lo: du g avril, 1808, apphed to ateliers, provided
they were of an industrial character

32. Industrial not Commercial,

In our article, as in that of the French Act, the
governing idea is to extend the protection of the Act to
occupations which are industrial and to exclude it from
those which are commercial. It becomes therefore neces-
sary to explain the sense of the term “industrial.”

There is an important difference between the language
of our article and that of the French Act. The French
Act, after the enumeration of industrial employments,
concludes with e, en outre, dans toute exploitation ou
partic d'exploitation dans laquelle sont fabriquées ou
mises en wuvre des maticres explosives, ou dans laquelle
t! est fait usage d'une machine mue par une force autre
celle de Uhomme ou des animaux. In interpreting
the French article it has been held that the first part of
the article covers all operations which are truly industrial,

while the second part, referring to the exploitation,
brings in commercial enterprises subject to the conditions
mentioned, viz., that explosives are manufactured or
employed in them, or machinery used moved by power,
other than that of men or of animals. (1
But in our article the addition of the term “industrial”

to the enterprises named in the last part of the article,
shews clearly that the intention of the Legislature was to
limit the application of the whole article to industry, and
to exclude altogether commercial undertakings

It is inconceivable that our Legislature, having the
French Act and the interpretations put upon it by the
courts under consideration, should have substituted for
exploitation the term exploitation industrielle, unless they
had intended to introduce a distinction between our law
and the French

(1) Cass., 27 oct

., 1003, 4 janv., 1904, D, 1004. 1. 73: Cass. crim,,

2
(

20 juin, 1902, S., 19004. 1. 472 Sachet, v. 1, n. 50; Cabouat, v. 1, n. 220.

72
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It must be taken therefore as the first rule of construc-
tion of our article 1, that it has no application except
to industrial enterprises, including under that term the
works of building, transportation, construction, and
mining, etc.,, which are therein enumerated.

The decisions of the French courts as to what opera-
tions are industrial and what are commercial, are numerous
and not always consistent with one another. The principle
of the distinction is that, in an industrial operation, there
is always a transformation of a raw material in order to
fit it for the use of man, whereas, in a commercial operation,
there is merely an exchange of commodities.

The addition in our Act of the word “workshops”
makes it clear, however, that in our law the Act applies
to repairing shops, where strictly speaking there is no
“industrial transformation,” and to such establishments
as those of bakers, tailors, corsetmakers, dressmakers,
and the like, in regard to which there has been much
difference of opinion in France. (1)

Such occupations as those of druggists and saloon-
keepers, who merely mix materials supplied to them,
would seem to be commercial rather than industrial, and
this rule would apply a fortiori to hotel-keepers. (2)

33. Work of Building.

This does not mean that any man who is doing build-
ing work is protected. He must be in the employment of
a builder or an employer such as a carpenter or plumber
who undertakes part of the construction of a building
The French version is clearer than the English. The work-
men covered are those who are occupés dans Uindustrii
du bdtiment.

(1) Cass., 10 avr., 1905, D., 1905, 1. 173: 6 juillet, 1905, D.. 1,07

1. 85. Cons. d’Etat, 23 avr,, 1902, D., 1902, 3. 49; and 28 févr,, 1902

D., 1902. 3. 17; Poitiers, 21 janv, 1901, D, 1903. 2. 411):.Hnnrur~. 4

juin, 1901, D,, 1003. 2. 307. See Avis du Comité Consulatif, l): 1000

4. 18 and 1900, 4. 71. Dijon, 13 juin, 1900, D. 1901, 2. 253; Sachet.
(2) Sachet, v. 1, n. 69,
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So if an owner of property calls in workmen to do
some building for him under his direction they are not his
workmen in the sense of the Act, because he is not a
builder. (1)

34. Lumbering Operations.

It is a question of some difficulty whether the Act
applies to workmen engaged in lumber camps.

The first question is whether such camps are included
under the term “woodyards.” If this question had to be
answered without reference to the French version of our
Act 1t would present no difficulty, as the term “woodyard”
in English is altogether inappropriate to denote a lumber
camp and 1s never used in that sense. The French
version, however, uses the term chantiers de bois which
in popular language might well denote a lumber camp
It would appear that the term chantiers de bois, being
an appropriate expression for woodyards in the English
sense of a yard where wood is prepared for various uses
ought to be restricted to that meaning. The English
term “woodyard” cannot by any fair interpretation be
extended to mean a lumber camp

I'he further question remains, whether a lumber camp
is an industrial enterprise, so that the workmen therein
engaged will come under the protection of the Act if
explosives are made use of industrially, or machinery
employed which is moved by “power other than that of
men or of animals”

The prevailing view in France is that lumbering
operations—exploitations foresticres—are not regarded as
industrial enterprises. (2

The cutting down of the trees and sawing the timber
mto logs does not effect an industrial transformation. The
logs are merely the raw material of industry and not an
industrial product. (3 That this opinion is generally

(1) Cass., 8 janv, 1907, D., 1900. 1. 423: Cass. 21 déc., 1903, Civ.
29 dée., 1608, D, 1900, 1. 310; Sachet, v, 1, n. 227, 231

(2) Cass, 19 avr, 1904, P. F., 1906, 1. 18; Sachet, v. 1, n. 127.

(3) Cass, 8 févr,, 1004, D., 1005 1. 468

—
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accepted in France sufficiently appears from the fact that
a proposal to extend the law to such operations was voted
by the Chambre des Députés, 15 fevrier, 100g. The first
article of the projet de loi was la législation sur la respon-
sabilité des accidents du travail est étendue aux entreprises
de coupes foresticres de plus de trois hectares. (1)

In applying the French interpretations to our law it
1s, however, important to bear in mind the different con-
ditions of the two countries. In France forestry is
primarily a part of agriculture, and may naturally be
regarded as accessory thereto, whereas in the Province of
Quebec it 1s mainly carried on by persons who are not
owners of the soil.

In France it is the view of some writers that where

this is the case lumbering operations ought to be regarded
as having an industrial character. (2

This at any rate is considered to be the case when the
logs are cut up into planks in the forest. This effects a
genuine industrial transformation, for the logs have a
commercial value before the operation of sawing them into
planks has been performed, and their conversion into

planks causes them to fall into a different commercial
category. (3)

It appears to me that this operation is fairly covered
by the term “industrial enterprise.”

35. Industrial Enterprise as Accessory to other Business,

It is clear that a commercial undertaking, which is,
as such, not covered by the Act, may have, as accessory
to it, an industrial enterprise, the workmen in which will
be protected. Thus it has been held in France, that
though the business of a wholesale wine merchant is not
industrial, a cooperage attached to it 1s industrial. (4

(1) See Sachet, v. 2, p. 476

(2) Cabouat, v. 1, n, 225

(3) Sachet, v. 1, n, 922

(4) Dijon, 13 juin, 1900, D., 1901, 2.
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36. Transportation Business.

These words denote the business of a carrier of
passengers or goods. They do not cover the case of an
ordinary shopkeeper who sends out goods to his cus-
tomers. I

If the business is primarily one of distribution rather
than of commerce it will be covered, (2

“Transportation business” refers to those who carry
on the actual work of transportation by animals, vehicles,
railway cars, or steamships. The term does not cover
persons who do not themselves own or operate the means
of transportation, but act as agents for those who are

mn a fI‘.‘H*Z\HI"JlI‘ n business. 3

Cattle dealers are not engaged in a transportation
business unless they undertake the transport of cattle for

others 4
37. “Loading or Unloading,” ete.

The words “loading or unloading; or in any gas or
electrical business; or in any business having for its object
the building, repairing, or maintenance of railways, or
tramways, water-works, drains, sewers, dams, wharves,
clevators, or bridges; or in mines, or in quarries;” do not
call for much remark.

“Loading or unloading” means businesses of loading
or unloading, as 1s clear from the French version, cutre-
prises de transport par terre ou par eau, de chargement ou
de déchargement. 1t will apply to the loading of cars,
or vehicles, as well as of ships, and probably to furniture
removing, but not to such loading or unloading as 1s not

carried on as a business, but is merely accessory to a com-
mercial undertaking

The work of constructing or repairing roads and
streets ,apart from drains, sewers or bridges, is not covered.

(1) Poitiers, 21 janv., 1901, D)., 1903. 2. 410
(2) Ibid

(3) Lyon, 17 nov,, 1wo4, P. F., 1900, 2. 134
(4) See D, 1900, 4. 71

—_—
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38. Works Constructed or Maintained by Public Authorities.

The Act seems to apply to works of the classes above
enumerated, though they may belong to the Government
of the Dominion or the Province, or to a local authority,

such as a municipal corporation.

The word “business” primarily suggests an undertak-
mg carried on for profit, and would naturally include
such undertakings as railways, owned and operated by
government, or works for the production or distribution of
light, heat, or power, when such works are owned by a
municipality, (1)

There is more room for doubt whether the article
applies to undertakings operated by public authorities
without any view to profit. In France the prevailing view
1s in the affirmative, but there is a recent decision of the
Court of Grenoble in the opposite sense. (2

Moreover, the authorities in favour of the affirmative
view support it partly by arguments which are not
apphicable under our Act.

Article 32 of the French Act expressly excludes
workshops belonging to the Marine and this is held to
imply the inclusion of the workmen in other national
workshops. (3)

It is not so clear in our law as in the French that a
city or other public authority which employs men, e.g., to
build drains in its streets, can be said to be carrying on
a business having for its object the building of drains.

I am inclined to think, however, that this is the
intention of the Act. The word entreprise in the French
version does not suggest the idea of a private venture so
much as does the English word “business.”

(1) Baudry-Lacantinerie ¢t Wahl, Louage, v. 2, n. 765; See note
to S. o8, 1. 380.

(2) 9 nov., 1906, S, 1907. 2. 160,

(3) Cass. 27 oct,, 190), Sir. Bulletin des Sommaires, 1909, 1, 100,
Crim. 20 juillet, 1907, D., 1900, 1. 361; Sachet, v. 1, n. 174; Cabouat,
v. 1, N.o244.

1
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o

Moreover, with the exception of railways, tramways
and elevators, the class of works enumerated comprises
such as are very frequently constructed by public authori-
ties. And such works as drains, sewers, and water-works,
even if constructed by private contractors for a public
authority, are generally maintained thereafter by the
public authority itself.

If the intention of the Act had been to exclude so
large a class of workmen as those employed by public
authorities in the construction or maintenance of the works
enumerated in this paragraph, we should have expected the
exclusion to be made by express terms.

The maintenance of such works by public authorities,
it not covered by these words, will not fall under the ex-
pression “industrial enterprise” It is impossible to re-
gard such an operation as the cleaning out of a drain as
an industrial enterprise. (1

39, Use of Explcsives, o Machinery Used by Power.

The Act applies to any “industrial enterprise,” in the
sense in which that expression has been explained above,

in which explosives are manufactured or “prepared.”

In the French version the words are dans liquelle

nt fabriquées ou mises en wuvre des maticres explosives.

I e \‘\‘HIK“ 10N .i’f('lhlrlll.. or niscs on WHIr reo OS5
explanation.  The term muses en wwvre is copied from

the French Act in which it was designedly used instead

f such a word as ‘employed” or “made use of” for a reason
¢plaimed m a report presented to the Senate 2
Gas and acetylene may be considered as explosive
substances. They are used for the hghting of workshops
and other places, but the mere use of such substances for
purposes of lighting ought not to bring a place under
the application of the Act which otherwise would fall

(1) Trib, Civ. de Boulogne-sur-Mer, 26 juin, 1908, ., 1000, 3
20. Req., 12 dée., 1904, D, 1905, 1. 480

Cabouat, v, 1, n, 236 Sachet
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outside its scope. It is only when explosives are used as
such for the industrial purpose that their use carries with
it the extension of the Act to the enterprise. The ex-
plosives are in that case only said to be mises en auvre.
They are used as explosives, and not as agents which have
the unfortunate proper'y of exploding when this is not
intended by those who use them. The English word
“prepared” covers the case where the explosives require to
be mixed with other substances to fit them for use, and
it must be understood in the light of the French expression
mises en wuvre of which the meaning is clear by refer-
ence to the French law.

The condition in regard to the use of machinery seems
to need no explanation, but, both in regard to it, and to
the use of explosives, there are two points left doubtful;

1) Is the right to compensation limited to the case of
accidents caused by the explosives or the machinery
respectively, and (2) if the explosives or machinery are
used in one part of the works, does the protection extend
to workmen in other parts?

The first question must be answered in the negative,
as the limitation i1s not found in the statute and cannot
be implied. This view is also taken m France. (1

In regard to the second pomnt, the French Act has
toute exploitation ou partie d'exploitation where our
Act has “industrial enterprise” The addition in the
French Act of the words pwtic d’exploitaiion makes it
easier there to hold that the protection only applies to that
part of the works in which the explosives or the machinery
are made use of. In spite of this difference I am inclined
to think that where there 1s a distinct limitation of the
special risk to one part of the works, it is not intended
to extend the protection of the Act to other parts in which
no danger is caused to the workmen from the use of
explosives or machinery. (2)

(1) Sachet, v, 1, 115; Cabouat, v. 1, n, 235

(2) Cabouat; Sachet, 1. cc
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40. What is an “Accident.”

[he meaning of this term, which 1s not defined mn
our Act or in the French or English Acts, has been much
discussed in the courts, and it is satisfactory to find that
the Courts of France and of England have come in-
dependently to the same conclusions

In an official circular issued by M. le Garde des
sceaux 1t 1s defined as wne lésion corporelle venant de
laction soudaine d'une cause exterieure. (1

An acadent du travail has been more fully defined
as an mjury (w/einte) to the human body, arising from the
sudden and violent action of an external force. [t
includes every lesion of the organism apparent or unap-
parent, mternal or external, profound or superficial; thus
msanity, resulting from a shock to the emotions, may be
an accident.

Accident 15 distinguished from disease in having
always an external cause, which cause always manifests
itself in a sudden or violent manner; whereas, disease, on
the other hand, frequently has an internal cause, and
frequently also, a slow and continuous evolution.

Consequently there is an accident, in the sense of the
Act not only in the case of death, or of external or
mternal wounds, but also in the case of physical lesions
having a character of suddenness. (2

So peritonitis, caused by a strain in lifting a heavy
weight is caused by accident, (3) and a rupture caused in a
similar way, or by a violent blow, have been held to be
accidents. (4)

Upon the same grounds in England the House of
Lords has held that the word “accident” is used in the
popular and ordinary sense, and means “a mishap or unto-
ward event not expected or designed.”

(1) See Lyon, 26 mars, 1007, S. 1908, 2. 142, motifs

(2) Dalloz, Dictionnaire Pratiocue de Droit, (Paris, 1000), vo
Accident du Travail, n. 40

(3) Lyon, 7 juin, 1900, D.. 1901. 2. 12

(4) Trib. civ. de Nancy, 21 mai. 1900, and Trih. civ. de St. Gau-
dens, 11 avr, 1900, D, 1901, 2. 12; Req., 27 mai, 1908, D., 1900. 5. 30
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In the case under consideration a workman employed
to turn the wheel of a machine, by an act of over-exertion
had ruptured himself. It was held that he had suffered
an mjury by accident I

It had previously been held by the Court of Appeal
that such an injury was not an accident. There was a lack
of the fortuitous or unexpected element. The man was
doing his ordinary work in his ordinary way.

The argument was that there must be something of
an accidental character operating from outside which
caused the injury. The House of Lords did not accept
this.

A physiological injury if unforeseen and unintentional
1s as much an accident as a broken leg.

Lerd Robertson said, “No one out of a Law Court

would ever hesitate to say that this man met with an
accident.”

The fortuitous element, if that element is implied in
the term “accident,” lay in the miscalculation of the
resisting forces of the wheel and the man's body.

41. Disease Contrasted with Accident.

Diseases, even tnough produced or aggravated by the
work, are not accidents.

But a sudden intoxication by lead poisoning or some
analogous sudden invasion would seem to be covered.
(See Dall. Dict. 1. ¢.)

And in regard to such diseases as lumbago, sciatica,
rupture, etc., it is a question of fact in the particular case
whether their origin was traumatic and caused in the
course of the employment, or was due to other causes.

Rupture caused by strain (kernie de force) is none
the less an accident because it presupposes a certain natural
malformation. But rupture which is congenital or the

(1) Fenton v. Thorley, (1903), A. C. 443. See Hughes v. Clover,
Clayton & Co., (1009), 2 K. B. 708, and infra, p.
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result of a morbid degeneracy (hernie congenitale hernie
de faiblesse) 1s not an accident.  (Dall. Dict. de Droit, 1. ¢

The distinction between disease and accident is diffi-
cult to draw, and that which has been made by the courts
both in France and in England does not depend upon
any scientific theory. The question for the court is whe-
ther the injury was caused by accident, using that term in
its popular sense.

Where an external injury brings on a disease, as, e.g.,
if a wound from a rusty nail causes tetanus, if a blow on
the head brings on septic pneumonia, or a scratch causes
erysipelas, there can be no doubt, that the injury would
be correctly described as resulting from accident. (1

But when there is no external wound or force applied
to the body, and the only accident 15 that the workman con-
tracts an infection the question becomes one of difficulty.

The courts in the two countries have, quite indepen-
dently, arrived at the same result.

42, Sudden Infection from Something Used in the Work.

In France the distinction has been made between pro-
fessional or industrial diseases in general, to which one
cannot assign an origin and a fixed date, and which are
only the consequence of the habitual exercise of a certain
industry, and cases, such as infection froun skins, or, as
they have been called, accidental pathological infections,
which, although contracted in the course of an employ-
ment, have their origin and their cause in a determinate
fact, not falling within the normal conditions of the
exercise of this industry. (2

And where a glassworker contracted syphilis from
blowing a glass tube contaminated by a fellow workman,

(1) See Brintons, Ld. v. Turvey, (1005) A. C., 230.

(2) Cass., 3 nov, 1903, D., 1907. 1, 8 ; Cass., 23 juillet, 1902, D.,
1003. 1. 274. See Dall. Dict, Prat. de Droit, vo. Ace. du Travail, n.
41; Grenoble, 25 janv., 1907, S. 1908, 2. 141: Toulouse, 5 mai, 1909, S.
1009. 2. 254, (anthrax).
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it was held that this was an accident, having the necessary
characteristic of suddenness and being connected with the
work. (1

On precisely the same grounds the House of Lords
has held that where a workman contracted anthrax in
handling wool this was an accident.

There is here the sudden and unexpected element. It
is an accident that the bacillus is present. It 1s an accident
that it strikes the workman at a spot where there is some
abrasion of the skin which permits its entrance into the
system. (2)

43, Accident Due to the Forces of Nature.

As a general rule an accident due to the forces of
nature is not an industrial accident, even though it hap-
pens to a workman during his work, unless it is proved
that the work contributed to set these forces in movement,
or that it aggravated their effects.

So, the death of a workman caused by sunstroke is
not an industrial accident, when he was working with
others equally exposed to the sun’s rays, and none of the
others was attacked, unless it 1s shewn that he was put to

harder work than the rest, or that the employer neglected

to take precautions indicated by usage or prudence (par-
ticularly in prescribing a special cap for this kind of
work), so that the sunstroke, which the workman suffered
can only be attributed to a particular want of resistance
in his organism. (3

But when a mason had to work in extremely hot
weather against a wall which reflected the sun’s rays and
met with a sunstroke, it was held this was an industrial
accident.

(1) Lyon, 26 mars, 1907, S.. 1008, 2, 142,

(2) Brintons, Ld. v. Turvey, (1903), A. C,, 230.

(3) Cass., 8 juin, 1004, D., 1006, 1. 107,

(4) Trib, civ, de Lyon, 26 déc., 1907, D., 1900, 2. 133. Sce Lyon,
7 aont, 1902, 8., 1902, 2.°202; Sachet, v. 1, n. 209,
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On the other hand, when a tramway emplovee was
killed by a sunstroke, the Court of Grenoble held that his
widow was not entitled to compensation, because, admit-
ting that the accident was during his employment, it had
not been proved that the sunstroke had been occasioned
or favoured by the unfavourable conditions under which
he worked, or that he had performed his duties under
abnormal and exceptionally difficult circumstances, which
had had the effect of aggravating for him the action of
the sun's rays, by exposing him to a trial beyond his
strength. (1)

In an English case, where a coal trimmer, working in
a stoke hole and exposed to great heat died from a heat
stroke, this was held to be an “accident” (2)

So, no doubt, if a steeple-jack were blown down by &
high wind, or if a man working on a high or exposed place
were struck by lightning, this would be covered by the
Act. (3)

And, if a workman were so struck while employed in
some work in which there was a special risk of lightning
from the presence, for example, of powerful electric cur-
rents in the works, the accidents might be held to have the
industrial character.

It would be due to the forces of nature, but the em-
ployment exposed the workman to a greater risk than
ordinary of suffering from these forces.

So if a man is working at the mouth of a well and is
struck by lightning and falls into the well, and is injured
or killed by the fall, his death is caused by an industrial
accident, because it was his employment which brought
him into the position where the fall was dangerous. (4)

Upon the same principle it has been held in England,
that when a workman is seized with an epileptic fit and

(1) Grenoble, 25 avr,, 1906, D., 1007, 2. 106,
(2) Tsmay, Imrie & Co. v. Williamson (1008) A. C., 437 (H. L.)

(3) See Trib. de Paix de Villeurbanne, 26 janv., 1906, D., 1906.
8. 22

(4) Paris, 11 janv, 1902, D., 1006, 2, 23

B
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falls into an excavation, or into any dangerous place, his

proximity to which is due to the employment, this is an
mdustrial accident. (1

44. When is the Injury Caused by the Accident,

The lability to an accident of a certain kind may vary
according to the state of health or the idiopathic con-
dition of the workman

An old man 1s more liable to meet with an accident
than a young one, a short-sighted man than one with
normal vision, and so on.

Certain kinds of rupture, according to some medical
authorities, happen only to persons who are predisposed to
such an injury. (2)

But every man brings some disability with him, and
the law looks only at the proximate cause of the injury,
and does not go back along the train of circumstances, and
trace the accident to some remote source.

It 1s settled law in France, that, in considering whe-
ther the injury was caused by accident, the fact is irrele-
vant that the previous state of health of the victim made
the accident more likely to happen. (3)

The English decisions are to the same effect.

A workman who 1in the course of his work is standing
by an open hatchway, and being seized with an epileptic
fit, falls into the hold, and is killed, is killed by the fall.

His presence at the place where a fall would be
dangerous 1s due to his employment.

His death 1s caused by an accident, and it is an
accident arising out of the employment. (4)

(1) Porton v. Central (Unemployed) Body for London (1909),
1 K B, 173

(2) See Trih. Civ, de Nancy, 21 mai, 1900, D., 1901. 2. 12.

(3) Cass. 24 oct, 1904, S., 1907, 1. 356; Montpellier, 3 nov., 1905,
S., 1907. 2. 99; Cass., 18 juillet, 1905, D., 1908. 1. 241; See note to S.
1902, 4. 9: Rev. Trim., 1900, p. 437: Sachet, Les Accidents du Travail,
v. 1, n. 445.

(4) Wicks v. Dowell & Co. (1903), 2 K. B. 225 (C.A.)
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A workman in tightening a nut with a spanner, sud-
denly fell down dead.

The post-morten examination shewed that the man
was sulfering from a very large aneurism of the aorta, that
he died from rupture of the aorta, and that the rupture
might have been brought about by very slight exertion.
The judge found that the rupture was caused by a strain
arising out of his employment. The English Court of
Appeal held that this was an industrial accident. |

The French cases illustrate the same principle

In one case a man had a cancerous growth which was
in an inactive state. A blow received in his work started
the growth into activity and hastened 1ts evolution, causing
death. It was held that the death was caused by the
accident 2

45. Onus of Proving that the Injury was Caused by
Accident.

It has already been explained that the plaintiff still
has the onus of proving all the facts material to his case. (3)
Accordingly when it 1s disputed that the injury, in
respect of which he claims compensation is the result of
an industrial accident, the onus lies upon him of proving
this fact. (4) In many such cases direct evidence is not
to be expected, but the court is entitled to infer that the
injury was caused by an accident happening in the course
of the employment when there are weighty, precise and
consistent presumptions leading to this conclusion 5

Thus, when a workman is suffering from an infectious
disease, the question may be whether he contracted it in
the course of his employment or not, and it will rarely

(1) Hughes v. Clover, Clayton & Co. (19009), 2 K. B. 708

(2) Bordeaux, ;1 oct., 1906, S. 1908, 2. 153

(3) Supra, p, 32

(4) Civ, 19 févr, 1908, D., 1908, 1. 241; Grenoble, 31 janv., 1908,
D., 1009. 2, 158

(5) See Montreal Rolling Mills v Corcoran, 1806, 26 S. C. R.
505; McArthur v. Dominion Cartridge Co. (1905), A. C. 72

i
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be possible to prove the precise moment of the infection.
Nevertheless facts may be proved from which the court
may infer that the infection occurred during the work,
and was of a kind properly to be regarded as an accident.
Where, for example, a tanner is discovered to be suffering
from anthrax and it is proved that, allowing for the normal
period of incubation of the disease, the workman must have
been at his work about the time when the infection occurred,
that the disease is hardly ever contracted except in tan-
ning, and that there existed in the tannery such defective
conditions, and that there had been such neglect of pre-
cautionary measures as might have led to the infection,
the court may find that the workman has sufficiently proved
his case. (1

Or when a rupture shews itself after the workman has
been at work, and 1t is proved that there was no appear-
ance of rupture before that time, and that the workman
had been in the habit of doing heavy work without wearing
a truss, the court may find it proved that the rupture is
due to accident in the course of the work. (2)

On the other hand, when the result of the evidence is
to leave it quite uncertain whether a malady from which a
workman 1s suffering is traumatic in its ongin, and can
be traced to some injury sustained by him in the course
of his work, or whether it is due to some pathological
cause, compensation cannot be awarded. When either of
two causes may, with equal plausibility, be looked upon
as that which has produced the injury, the court is not
entitled to make a guess and to adopt without proof one
hypothesis rather than another. (3

In a French case, where a workman subsequently to an
accident, was attacked by locomotor ataxy the question
was whether this was caused by the accident or originated

1) Toulouse, 5 mai, 1909, S., 1000. 2. 254.

2) Req., 27 mai, 1908, D., 1900, 5. 30.

3) Guardian Fire & Life Ass. Co. v. Quebee Ry, Light & Power
Co., 1906, 37 S. C. R. 676; Union Ass. Co. v. Quebec Ry. Light &
Power Co., 1004, 28 S. C. 289 (C. R.); Beal v. Mich. Cent. Ry..Co,,
1900, 19 O. L. R. 502
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independently of it. The origin of the discase appears to
be obscure, and, after hearing the evidence of medical
experts, the court came to the conclusion that, in the pre-
sent state of medical science, it was impossible to prove
the connection between the accident and the locomotor
ataxy. (1) In another case a man while at work suffered
a “settling” (e#fondrement) of the spinal column. The
medical evidence was to the effect that this was due to
Pott's disease. There had been no extra strain and it
might have happened if he had not been at work. It was
held that it had not been proved that the injury was due
to accident 2

46. Accident Causing Nervous Shock.

An accident may cause death, or incapacity for work,
temporary, or permanent, although there has not been any
external lesion. It is quite possible for a man to die, or
to become insane, merely from a severe shock to the
nervous system, and if the accident which caused the
shock was in the course of the work compensation will be
payable.

In a French case a woman, whose business it was to
open the gate at a railway crossing, had just opened the
gate, when an automobile caused her so violent a shock,
by passing close to her at a rapid pace, that she fell dead
It was proved that she was in an advanced state of preg-
nancy, and was, moreover, suffering from a slight lesion
of the heart. It was held that her death was caused by
accident in the sense of the Act. (3

A workman in the course of his employment is present
at an industrial accident, such as the explosion of a boiler
which causes him no visible injury, but affects his nervous
system to such an extent that he becomes msane. In such

(1) Grenoble, 31 janv., 1908, D., 1909. 2. 158
(2) Req., 19 févr, 1908, D., 1908 1. 244

(3) Bordeaux, 23 avr, 1007, S., 1908. 2, 45; Rev. Trim., 1908, p
13; see Montreal Street Ry. Co. v. Walker, 1903, 13 K. B., 324; see
in England, Ruegg, 7th edit, p. 263
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a case, as M. Sachet says, there 1is a physical injury,
caused by the accident, which is just as real as the frac-

ture of a bone, though not perceptible in the same way. (1
47. Suicide Caused by Injury.

The suicide of a workman may be an industrial
accident, when it is the direct consequence of cerebral
disturbance and pain experienced by the workman and
caused by the injury 2

3 1e voluntary suicide of a workman who is sane,

Jut the voluntary le of k } e
or who is insane, but has not become so by the employment,
cannot be an industrial accident 3

48. Injury Having Unusual Consequences.

Where disease or death results from an mjury it
immaterial that it was a consequence which was neithe
natural nor probable. In estimating damages for breich
of contract, it is reasonable that the defendant should pay
only for the damages which might have been foreseen, or,
in other words, such as were the natural and probable ¢
sequences of his breach. See C. C. 1074.

In cases of damages for fault, our law allows all loss
which is the immediate and direct consequence of the
wrong. (4

But in questions under this Act we have only to con-
sider whether the accident caused the death, or, under the
English Act, whether death resulted from the injury.

So where a wound was followed by erysipelas which
caused death, it was held, in England, that death resulted
from the injury though the erysipelas was not a probable

or natural consequence 5

(1) Sachet, v. 1. n. 265, and n. 479 ter. S
Coll. Co., 1909, 2 K. B. 73

(2) Cass, 25 oct., 1905, S., 1908. 1. 347. Sece Trib. Civ. de la Seine,
17 mars, 1900, D., 1901. 2, 12,

(3) 1Ib.

(4) See Pandectes Frangaises, vo. Responsabilité Civile, n. 1917

(5) Dunham v. Clare (1902), 2 K. B., 292.

ee Eaves v. Blaenclydach
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In another English case a stone fell on the leg of a
workman while he was at work, and injured him. Ile had
great difficulty in reaching home and took a long time to
do so. It was a cold evening and he contracted a chill
which brought on pneumonia. IHe becamne subject to
bronchitis and  chronic  asthma, although he had never
suffered from anything of the kind before the accident, and
was permanently incapacitated for work. The county
court judge held that he was not entitled to compensation
because the illness was not a natural result of the injury.
The Court of Appeal reversed the judgment on the ground
that the county court judge had misdirected himself in
point of law.  The test to be applied was 1ot whether the
disease was a natural and probable result of the njury,

it whether 1t was in fact a result of it. (1

I'he liability, in cases under the act, is not limited to

those consequences which flow directly and immediately

{rom the accident, if they are caused by 1t

47, Death Caused by Surgical Operation,

An 1jury causes death, if death results from an
cneration which was a reasonable step to obviate the con-
equences of the accident
In an Enghish case under the Workmen's Compensa-
on Act, 1000, a surgeon recommended a workman, whose
mnd had been lacerated, to have skin grafted on it instead
of having the land amputated.
In administrating the anaesthetic the man died.
» held that the employer was

The county court juc

rot liable, en the ground that ‘operation was a bold
sneriment, and that, in the circumstances, the adminis-
tration of the anaesthetic constituted a wovus actus inter-
ceniens. But the Court of Appeal reversed this judgment
on the ground that the operation was a reasonable one. (2

In France the decisions on this point are conflicting.

(1) Ystradowen Coll, Co. v. Grifiiths (1000), 2 K. B. 533
(2) Shirt v. Calico Printers’ Assn. (1009), 2 K. B. 51,
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In one case, where there was fault on the part of the
surgeon in performing the operation, the Court of Paris
held that the employer was liable to the workman, and
that the aggravation caused by the surgeon’s fault must
be considered as a direct consequence of the accident. (1)

But in another case, the Court of Nimes held, that,
seeing that the workman had the right to choose the sur-
geon, he could not hold the employer liable for the fault
of a surgeon whom he had himself chosen, and accepted.
This seems to be fallacious. The employer is liable for
the injury which renders the operation necessary, and he
ought to be liable, if instead of ameliorating it, it renders
it worse. (2)

5C. Duty to Submit Medical Treatment,

As a general rule it is the duty of the injured work-
man to submit to medical treatment and to follow medical
advice. And 1if the consequence of his neglect to do so
1s an aggravation of the mjury, the compensation ought
to be calculated as if this aggravation had not been pro-
duced. If an injury which would have caused the work-
man to be incapacitated for two months, if properly treated,
is converted into a permanent incapacity by the obstinacy
of the workman, it would be unjust to make the employer
pay for this. (3

51, When Workman is Injored, must he Submit to an
Operation if the Doctors Recommend it,

If the medical opinion 1s that an operation would
remove the incapacity and the workman refuses to submit
to it, 1s the continuance of the incapacity due to the original
ccident or to the workman’s unreasonable refusal to take

step which any reasonable man would take?
In England this has been considered in several cases.

(1) Paris, 30 déc., 1902, cited by M. Lesoudier; Rev. Trim,, 1904,
p. 201,

(2) Nimes, 23 juillet, 1002, ib.: Sachet, v. 1, n. 438

(3) Sachet, v. 1, n. 460; Grenoble. 27 oct., 1908, S., 1900, 1. 43 and

(2) Nimes, 23 juillet, 1902, ih.; Sachet, v. 1, n. 438
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It is held that the question is whether the refusal to
submit to the operation was in the circumstances reason-
able. If the operation is a serious one, and the workman's
own doctor, whose honesty and competency are not
impeached, advises him against it, he is not unreasonable
in refusing, though other doctors may say the operation
1s one which might properly have been performed. (1)

In France the earlier cases were more favourable to
the workman.

In a number of cases it was held that the workman
could not be compelled to submit to an operation even of
a relatively simple nature, sceing that the uperation might
be unskilfully performed, and, even if this were not the
case, might entail dangerous complications. (2

But later decisions approach nearer to the same sense
as the English, viz, that it is a question of reason-
ableness. (3) But in France it seems clear that when an
operation presents only a chance of success and involves
danger to life, or great suffering, the workman is entirely
free to refuse to submit to it. (4)

And, in particular, if the refusal was not due to the
genuine free will of the victim, but was caused by his
weak and nervous condition induced bv the shock of the
accident, by the pain which he had suffered and by his
dread of the anaesthetic, it will not be allowed to pre-
juaice the claim to compensation. 5

Some French authoritics maintain, that, seeing there
is a sl jht but incalculable danger incident to the use of

(1) Tutton v. Owners of S. 8. Majestic (1909), 2 K. B. 54 (C. A).

(2) Trib. Vannes, 9 aoit, 1900, D., 1901. 2. 307; and cases cited
by M. Ch. Lesoudier, in art. de 1'Obligation au Traitement Médical,
Rev. Trim., 1904, p. 280,

(3) Douai, 10 avr., 1905, and Grenoble, 13 avr,, 1905, S.. 1905 2.
192.

(4) Cabouat, v. 2, n. 634: Sachet, v. 1, n. 460 bis. Revue Trimes-
trielle, 1904, p. 285, art. by M. Ch. Lesoudier; Grenoble, 27 oct.. 1908,
S., 1900. 2. 43 and note,

(5) Grenoble, 27 oct., 1908, 8., 1000. 2. 43.
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anaesthetics, a workman is always free to refuse to submit
to an operation for which their use is necessary (i)

The English rule appears to be more reasonable. If
the operation 1s one to which a sensible man would submit
if no question of compensation were involved, there is no
hardship in saying that the workman is bound to choose
between undergoing the operation and suffering the loss,
or a reduction in the amount of the compensation. But
In any case it is clear that if the employer claims a reduc-
tion of the compensation on the ground of the workman’s
refusal to submit to an operation, it is for the employer
to show that the operation would have diminished the
injury.

‘This had been decided in England. A seaman on
board ship having injured his finger by an accident in the
course of his work refused to undergo a slight operation
proposed by the ship's doctor. After his discharge the
finger had to be amputated. The trial judge found that
he had acted unreasonably in refusing to undergo the
operation, but having regard to the conflict of medical
evidence was unable to come to any conclusion upon the
question whether the operation would have saved the nnger.
The Court of Appeal held that the employer had failed
to discharge the onus which lay upon him of proving that
the loss of the finger was due not to the accident, but to
the refusal to submit to the operation. Compensation was
tnerefore payable. (2)

52. When has Workman Recovered?

The workman has not recovered until he has regained
his full earning capacity. In many cases an accident
causes nervous disturbance which may last longer than the
muscular injury.

The man may be still unable to work on account of
the nervous shock.

(1) Sachet, s5th ed,, v. 1, n. 460; Lesoudier, Ch,, in Rev. Trim.,
1904, p. 28R8; Cabouat, v, 2, n. 634.

(2) Marshall v. Orient Steam Nav. Co. (1900), W. N. 225
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It 1s difficult for a judge to distinguish between such
a case and a case where the workman is shamming.

But if he finds that the man cannct work owing to
the nervous consequences of the accident, compensation
continues to be payable. (1)

53. “Accidents by Reason of or in the Course of their
Work."”

There is a difference of some importance between the
language of our Act and that of the English one upon this
point

In the French version of our law it is Les accidents
survenus par le fait du travail, ou a loccasion du travail.

These words are identical with those in the French
loi du g avril, 1808.

During the process of legislation in France this

phrase passed through several modifications before arriving
at its present form. (2

Before the last stage the phrase had run dans leur
travail et a l'occasion du travail.

The disjunctive “or” was substituted for the conjunc-
tive “and,” no doubt to make it clear that the workman
does not need to prove that the accident was both by
reason of and in the course of the work. Either alterna-
tive is sufficient.

In England, on the other hand, the accident must be
one "arising out and in the course of the employment” (3)

The difference between the two laws is, however, much
less than might at first sight appear.

If the words, “in the course of their work” or, as it

(1) Eaves v. Blaenclydach Coll. Co., (1009), 2 K. B. 73 (C. A);
Cf. Grenoble, 27 oct., 1908, S., 1000. 2. 43, where refusal to submit to
an operation was treated as due to nervous weakness and not volun-
tary.

(2) The varions changes are given in the note to Cass., 17 févr.,
1902, D., 1902, 1, 273.
(3) Workmen's Compensation Act, 1906 (6 Edw. 7, ¢. s8), s.
1 (1), See, as to these being two distinct requirements, Pomfret v
L. & Y. Ry. (1903), 2 K. B, 718,

-
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is 1 the French version, a l'occasion du travail, were in-
terpreted to mean that every accident to a workman during
working hours was an industrial accident, for which he
was entitled to compensation, there would be, undoubtedly,
a profound difference between the French law and the
English. But the French courts have never interpreted
these words in this way.

54. Must be Some Causal Connection between the Work
and the Accident,

On the other hand it has uniformly been held
that an accident does not happen a ['occasion du
travail,—and our expression “in the course of their work”
1s meant to be identical in meaning,—unless the accident
was in some way related to the work. It must be an
industrial accident, an accident which happens to the
injured person as a workman and not merely as a man.
In other words, the professional risk which is covered by
the Act, must be a risk to which the injured person is
exposed by reason of the industry.

It must not be an accident caused by some fact which is
“foreign to the work”—fait étranger au travail. (1)

It is the professional risk and not the human risk which
the employer takes. (2)

A recent English case, in which the facts were some-
what singular, is a good illustration of the rule that an
accident is not in the course of the work unless it has some
connection with the employment.

A lady’s maid was sewing in a lighted room and a
cockchafer flew in at the window. In trying to keep it
from her face the maid raised her hand suddenly, and
struck her eye, thereby causing severe injury. It was held
by the Court of Appeal that the Act did not apply. The

(1) Cass., 23 déc.,, 1903, and 29 févr., 1904, S., 1907. 1. 29. Sce
M. A. Dorville in Rev. Trim,, 1902, p. 250.

(2) See Baudry-Lacantinerie et Wahl, Louage, 2nd ed, v. 2, n
1838; Cabouat, Les Accidents du Travail, v. 1, p. 191; Sachet, v. 1,
nos. 300, 438.
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accident did not arise from a risk incidental to the employ-
ment. (1)

The risk was what may be called a human and not
an industrial risk. It is submitted that the same result
would have been reached if the case had arisen under our
law. Although the accident was during the work it was
not connected with it in any way:.

It must appear not only that the accident happened
during working hours and in the place of employment, but
1t must also bear a manifest relation to the work. (2

For this reason expressions used in English cases must
be used with great caution. There is by no means so much
difference between the two laws upon this matter as might
be supposed from some expressions used in the cases

In many cases English judges have said that a par-
ticular accident had happened in the course of the employ-
ment, but had not arisen out of the employment, and as
the English Act required both conditions to be fulfilled
taere was no claim to compensation. (3)

But 1t by no means follows that in the same facts the
French courts would have held that the accident happened
a loccasion du travail, or that our courts should hold that
it happened “in the course of the work.”

The English judges mean in these cases, frequently, by
“in the course of the work” merely “during the time of
work” But the French Courts undoubtedly require more
than this before they hold that the accident is one to which
the Act applies

Thus in England, in one case the facts were these : —
an engineer on a steamship which was in port, went on
deck at night, saying he was going for a breath of fresh
air. His body was found next morning in the harbour,

(1) Craske v. Wigan (1909), 2 K B. 635.

(2) Cass,, 7 nov,, 1905, D., 1908 1. 60,

(3) Sece, e. g, Marshall v. Owners of S. S. Wild Rose (1909), 2
K. B. 46, 40, per Fletcher Moulton, L. J.; Fitzgerald v. W. G. Clarke &
Son (1908), 2 K. B. 706,
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close to a part of the vessel where the men usually sat
during recreation,

It was held that his dependants were not entitled to
compensation, and it was observed by Cozens-Hardy, M.R.
and Fletcher Moulton, I.]J., that the accident happened
in course of the employment, but had not been proved to
have arisen out of it. (1)

But in France also it has been held in a number of
cases, that the mere fact that a sailor is drowned, while
engaged on board ship, raises no presumption that his
death was by an accident, ‘in the course of his work,”—a
loccasion du travail.

In one case the body of the master of a barge was
found in the harbour where his vessel was lying, and
there was no evidence as to how it had got there. It was
held that his widow had not discharged the onus of shew-
ing the relation between the accident and the work. (2)

The first authoritative explanation by the Court of
Cassation of the words under discussion was in deciding
a group of cases which are reported together in 1902. (3)

In those cases the following points were decided, most
of which will be noticed more fully later.

1. The professional risk is inherent, not only in the
work assigned to each workman, but also in the total
equipment employed in the enterprise to create a deter-
minate product, and the obligation of the employer to
ensure the safety of his workmen only ceases at the point
where his authority comes to an end. (4)

55. Accident in the Place of Work and during Working
Hours, Caused by Equipment or by Fellow Workman.

2. Consequently an accident happens “by reason of the
work” when it is caused by the machinery, or by the forces

(1) Marshall v. Owners of S. S. Wild Rose, (1900), 2 K. B, 46;
Cf. Bender v. Owners of S. S. Zent, (1900), 2 K. B. 41.

(2) Cass., 4 mai, 1905, D., 1006, 1. 173. Cf. Cass., 26 juillet, 1905,
Pand-frang., 1008, 1, 414: D., 1906. 1. 205.

(3) Cass.,, 17 févr, 1902, D., 1902, 1. 273.

(4) The rule has been expressed in these terms by the Court of
Cassation in later cases. See Cass., 8 juillet, 1003, D., 1003. 1. 510,
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which operate this, and happens in a place where, and at
a time when the workman was subject to the direction of
the employer.

Applying these principles the Court held that the Act
applied to a workman injured in the workshop by a machine,
during a short interruption of work, and as he was return-
ing to his place after borrowing a cigarette paper from
a fellow-workman; that it applied to a workman, injured
by a projectile thrown by a fellow-workman, not at him,
but at a third workman; but that it did not apply to an
accident after the close of the day's work, and outside the
place of the employment.

Nor if a workman provokes a quarrel with another
and is injured, can this be regarded as an accident by
reason of the work though it is during working hours and
in the workshop, unless the quarrel was related to the
work. (1)

56. The Place of the Work.

In deciding whether the accident is one which hap-
pened by reason of or in the course of the work an im-
portant element for consideration will be if the accident
happened in the place assigned to the work,

It is only in quite exceptional cases, such » that of
the wor'tman carrying some danger with him o1 " of the
workshop, or that of his being attacked outside on account
of a strike or some other matter connected with the work,
that an accident outside the working place will be regarded
as an industrial accident.

But the working place must be understood in a reason-
able sense.

It includes not only the workshop or place in which
the workman has to move about in performing his work,
but also all places within the industrial establishment to
which the workman is obliged or is expected to resort in
connection with his work, such as lavatories, places where

(1) Paris, 24 juillet, 1903, D., 1005. 2. 478, infra, p.
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the workmen are allowed to take their meals, or to rest
during customary interruptions of work, and so on. (1)

The lability of the employer during such interrup-
tions of work will be explained later.

[t is further clear that a workman who is sent outside
the works on his employer's business, and, in discharging
his duties outside, meets with an accident, is in the course
of his work.

Many classes of workmen, such as, e.g., carters, or
builders, perform their work, not in the employer's work-
shop, but outside, and for them the working place is that
in which they are so engaged in the employer’s service.

And it 1s immaterial that the workman who is work-
ing outside is being paid by the piece, if he is subject to
the supervision of the employer while he is at work. (2)

And the same principle applies to any workman who
1s sent out by his employer. (3)

In a French case where a workman was sent out on a
bicycle to do an errand for his employer and was run down
by another cyclist, it was held that this was an accident
in course of the work. (4)

And so when a workman was at work in the street and
was hit in the eye by a top thrown by a child, it was held
that the Act applied. (5)

57. Accident Caused by Machinery or by the Negligence of
a Fellow-Workman.

Where the accident is caused by any defect in the
machinery or equipment, as, e.g., by the bursting of a
boiler, or where it is due to the incautious act of the work-
man in approaching too near to a machine, or in handling,

(1) Cass., 2 mars, 1903, D.. 1003. 1. 273 and note.

(2) Req., 30 déc, 1608, Sir Bulletin des Sommaires, 1900. 1. 9.

(3) Cass,, 4 juillet, 1905, P. F., 1008, 1, 13, note; Cabouat, v. 1
nos. 153, 154. Sachet, v. 1, nos. 338 seq.

(4) Trib. Civ. de Blois, 11 nov., 1908, D., 1909. 5. 8.

(5) Cass,, 28 mars, 1905, D., 1008, 1, 218,
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in the course of his work, any dangerous instrument or

substance, the Act will clearly apply

These are precisely the risks specially incidental to
industrial employment.

And the same is true, in general, of accidents caused
by the negligence of a fellow-workman of the victim.

It is not necessary to shew that the negligence of the
fellow-workman was in the course of his work.

According to the French jurisprudence the fact that
the accident caused by the negligence of a fellow-workman
happened at the place of the work and during working
hours is sufficient to make it an industrial accident. Two
grounds may be given for this. In the first place the
enforced contact with a number of fellow-employees, some
of whom are sure to be careless, makes industrial employ-
ments specially dangerous, and 1in the second place, a
workn.an whose attention is occupied by his work has not
the same opportunity as others of keeping a watch on
things geing on around him.

So. in a number of French cases, where a workman had
been shot by the imprudence of a fellow-workman in hand-
ling fircarms, it has been held that the Act applied. (1)

58. Workman Playing with Machinery.

An accident caused by the workman playing with the
machinery as, for example, inserting a coin or a piece of
indiarubber into a rolling-mill and, in so doing, getting
his hand drawn into the machine is an industrial accident
according to the view of the Cowur de Cassation. The
workman may have been guilty of inexcusable fault, but
the accident is one to which the Act applies, because it
happens during working hours, in the place of the work,
where the workman is under the supervision of the em-
plover, and it is caused by the machinery. (2

(1) Paris, 14 nov., 1002, D. 1905. 2. 47: Douai, 7 aolt, 19c0;
Nancy, 9 mai, 1900, D., 1001, 2. 85.
(2) Cass., 8 juillet, 1903, D.. 1093, 1. 3t0: Sachet, v. 1, n. 414.
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In several cases French Courts of Appeal had come
to an opposite conclusion. (1)

The cases where the accident has been caused by horse-
play, or by the wilful tort of a fellow-workman will be
spoken of later.

59. Workman within Premises, but not at Place of his
Work.

Somewhat delicate questions arise when the workman
is within the premises of the employer in the course of
going to his work or returning from it, but is not at the
place where his own work is performed.

The general rule here is that he is within the statutory
protection while within the premises, if he is taking the way
to or from his work which is contemplated by the terms
of his employment.

This is covered by the professional risk. The em-
ployer's duty is to keep the premises safe for workmen who
have to use them in this way.

When he is leaving work, it is, in the language of
Cozens-Hardy, M.R., an implied term of his employment,
“that he should, when his day’s work was over, without
loitering and with all reasonable speed, leave the premises
by the accustomed and permitted route” (2)

The same applies when he is within the premises and
is coming to his work.

If an accident happens to him under these conditions
it is an industrial accident. (3)

So where a workman had to make his way through a
woodyard strewn with obstacles, amidst building materials
placed in unstable positions, and was injured, it was held
that this was an industrial accident. (4)

(1) Paris, 30 mars, 1901, D., 1002, 2. 405; Douai, 13 mai, 1901,
D.. 1902. 2. 405.

(2) Gane v. Norton Hill Colliery Co. (1900), 2 K. B. 530, 544.

(3) Ib. Cass., 2 mars, 1903, D., 1003. 1. 273

(4) Besangon, 24 oct., 1900, D., 1901. 2. 276.
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Or where a navvy was injured as he was going through
the works to take his train 1

And in the last case it was held that it was immaterial
that the navvy had given up his work and was not returning
the next day.

It was, however, 1n that case a part of the contract of
employment that he should be conveved to and from his
work by train

But a workman 1s not protected, if, in going to or
from his work on the premises, he is taking a route which
1s not usual or permitted, as when a brickmaker 15 trving
to pass through a tunnel destined for drying bricks, and
not intended for passengers 2

In a Scots case a workman was employed in decorating
a church. One morning being unable to open the door of
the building, he climbed over a spiked railing and got in
by a window. In climbing the railing he spiked his foot
Death resulted from the accident. It was held that the
accident did not arise out of and in the course of his
employment. (3

60. Accident not in Place of Work.

As a general rule an accident not occurring at the
place of employment, or at some place where the workman
is sent in the course of the work, will not be an industrial
accident.

But this is not an absolute rule

There may be cases where the risk is onc arising out
of the work, and originating on the employer's premises,
though the effect 1s produced outside.

Thus, where a workman, with the permission of the
employer, carried with him some dangerous substance,
such as explosive caps, which he was to use on the following

(1) Trib, Civ. de la Seine, 24 aont, 1900, D., 1901, 2. 276
(2) Cass., 2 mars, 1903, D., 1003. 1. 273
(3) Gibson v, Wilson, 1001, 3 F. 661
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dav, and they exploded in his house and injured him, it
was held that this was an industrial accident. ()

The same principle would apply if a stick of dynamite
had been accidentally left in his pocket, or if he were
murdered in the street by strikers, 2

61, The Time of the Work.

An accident not during working hours will not be,
as a general rule, one which happens in the course of the
work. But this rule is not absolute.

€2, Interruptions during Working Hours,

It is settled both in France and in England, that the
mere fact that at the moment of the accident the man was
not working, does not shew that the accident was not in
the course of his work, if he was on the employer's premises

During the intervals for meals, if the men are permitted
to take their meals on the premises, the employment is not
interrupted. The nexus between the workman and the
employer has not been dissolved

So where a man sat down by the side of a wall within
the employer’s premises and the wall fell upon him, it was
held that this was an industrial accident 3

And the same was held where a man was cooking a
chop in a shanty on the premises and the accident
vecurred.  (4)

And where a carter who was taking his lunch in the

stable was bitten by the stable cat. (3

Or, in a French case, where a workman was taking
a meal in a place permitted to be used for that purpose
and the ceiling fell down. (6

(1) Cass., 24 juin, 1905, S., 1008. 1. 348

3

(2) See Sachet, v, 1, nos, 354, 355: Cabouat, v. 1, n. 154
(3) Blovelt v. Sawyer (1904), 1 K. B, 271

(4) Morris v. Mayor of Lambeth, 22 Times L. R. 22
(5) Rowland v. Wright (1909), 1 K. B, 063 (C. A)
(6) Nimes, 10 aofit, 1900, D., 1901. 2. 130
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I'he same principle applies when the workman breaks
off work for a short interval for rest, or to satisfy a call
of nature so long as he remains on the premises of the
employer I

In a French case a man who had stepped across to
borrow a cigarette from a fellow-workman and was in-
]urm! by a machine as he was returning to his post was
held to be still protected. (2

It 1s otherwise when the workman, during the inter-
ruption of his work, goes to a part of the works where he
has no business, and there meets with an accident. (3)

['hus in an English case, a workman climbed on to a
hot-water tank to eat his supper, and on returning, fell
into the tank. The workmen were not allowed to go on
the tank, and it was held that this was not an industrial
accident. (4

['he same result was reached where an engine-driver
left his engine when it was at rest, and crossed a siding
t~ receive from a friend a book unconnected with his duties.
On returning, he was knocked down by a waggon that was
being shunted and was killed

The ilouse of Lords, affirming the judgment of the
Court o! Appeal held that he was not in the course of the
employment.

Fe was, in the words of Lord Loreburn, [..C., “where
he was not entitled to be, and was not working but pleas
mg himself” (s)

Whereas in a Scots case, where an engine-driver
stepped across the lines to speak to a higher official, and
then went further from his engine, over other lines for his

(1) Sachet, v. 1, n. 347; Cass., 26 juillet, 1905; Pand-Frang. Pér
1008, 1. 414

(2) Cass., 7 févr., 1902, D., 1902. 1. 273; Trib. Civ. de Laon, 12
mars, 1900, D., 1902, 2. 404

(3) Dijon, 11 mai, 1903, D., 1904. 2. 202.

(4) Brice v. Edward Lloyd, Ld. (1909), 2 K. B. 804 (C. A))

(5) Reed v. G. W, Ry. Co. (1909), A. C. 31. See also the Scots
case. Callaghan v. Maxwell, 1900, 2 F. 240.
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own purposes, and entered into casual conversation with
a friend, and on his way back to his engine was knocked
down and killed, it was held that the accident was one
‘anising out of and in course of his employment.” 1

It does not appear to be possible to reconcile the judg-
ment of the House of Lords in the case of Reed, with that
of the Cour de Cassation in the case of the workman
returning to his work after stepping over to borrow a
cigarette lrom a friend, (2 except upon the theory that
when an accident is caused by the machinery, it happens
by reason of the work, and it is not necessary by the
French law to shew also that it happened in the course of
tne employment

63. Workman Leaving Premises for Purposes of hisown.

As a general rule, when, during the interruption of
work, the workman leaves the employer's premises to obtain
refreshment, or for any other purpose of his own, he is
not in the course of the work

So in England 1t has been held that when a sailor
whose ship was in port, went ashore for some purpose of his
own, such as to buy clothes, and met with an accident
before he had got back to the ship, the accident did not
happen in the course of the employment.

And the result is the same, although the accident
happened when the workman was trying to get on board. (2
But when once he has got back to his ship the deviation 1s
at an end, and if he falls down an open hatch on the
deck, this will be in the course of the employment. (4

In the former of these cases Fletcher Moulton, L.J.,
dissented, on the ground that the employment of a sailor
was not like that of an ordinary workman, which ended
at night and began again in the morning

(1) Goodlet v. Caled Ry. Co., 1902, 4 F. 086

(2) Cass., 7 févr,, 1902, D., 1002, 1. 273
(3) Moore v. Manchester Liners (1909), 1 K. B. 417
(4) Robertson v. Allan Bros., 1908, o8 L. T., 821.




78 WORKMEN'S COMPENSATION ACT.

It was a continuous employment for the voyage, and
did not cease when the ship was in port. It was within
the contemplation of the employer that the sailor should
go ashore for necessary supplies, and such visits are inci-
dents of the employment

But, with great respect, this seems to throw upon the
shipowner an unreasonable burden, and one which the Act
does not intend. It 1s impossible without violence to lan-
guage, to say that sailors, when ashore for their own ends,
are in the course of their work.

I'he following French case rests upon still clearer
grounds

A workman had interrupted his work to satisfy a
call of nature, and for that purpose had gone to a wood-
vard not belonging to his employer. In returning over
some railway tracks he was killed by a train. It was held
the Act did not apply, it not being alleged that he was
obliged to go across the line for this purpose. (1)

And, in a Scots case, the men had, by the tacit per-
mission of the employer, broken off work to go for refresh-
ment outside the employer's premises. In returning, while
two workmen were indulging in horseplay, one of them
fell in such a position as to be in great danger. The
plaintiff, a third workman, rushed up to drag him away,
and in so doing was badly injured. It was held, that
the accident being outside the premises, and not arising
out of the work, was not covered by the Act. (2)

64. Temporary Absences from the Premises may be within
the Contemplation of the Employer.

When the workman leaves the premises for his own
purposes he is no longer in the course of the work, unless
it 1s contemplated that he should have to absent himself
for brief periods of refreshment during his hours of duty.

(1) Cass.. 1 aott, 1006, D., 1908. 1. 218; Pand-Frang., Pér., 1908
1. 414 and note.
(2) Mullen v. D. Y. Stewart & Co. (1908), S. C. go1, 16 S. L. T

172
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This 1s a question of circumstances

Where a man is on duty for a long period, such as
twenty-five hours, it may be proved or appear that he was
expected to go away for refreshment, without this being
considered as an interruption of the employment. (1)

And even when the absence has been such that during
its continuance the workman was outside the protection of
the Act he will recover that protection as soon as he has
returned to the place of his work.

In an English case, a ship's steward went ashore on
his own business, returned to his ship by a skid—a pro-
hibited means of approach—and, on stepping from this
skid to the deck of the ship, fell through an open hatchway.
[t was held that he was protected. (2

In a recent case in which there was much division of
judicial opinion, a watchman was on duty for twenty-five
hours. He went away from the premises for a short period
for refreshment, and returned to a quay where he had a
right to be for the purposes of his duty. In descending
a ladder from this quay to a vessel, which it was part of
his duty to watch, he fell into the water and was drowned.

The House of' Lords held by a majority, that the
accident was in the course of the employment. (3

Jut unless there are exceptional circumstances which
prevent the absence from the place of work from being
considered as an interruption of the employment an acci-
dent which happens before the workman has got back to
the place of his work is not an industrial accident. (4

65. Accident after Working Hours,

After working hours when the workman has finished
his day’s work and has left the premises, he is no longer

(1) See Low or Jackson v. General Steam Fishing Co. (1909),
A C s23 (H. L
(2) Robertson v. Allen Bros. & Co., 1008, o8 L. T. 821: Butter-

worth’s Workmen's Compensation Cases, N. S. v. 1, p. 172

(3) Low or Jackson v. General Steam Fishing Co. (1909), A. C.
523

(4) Moore v. Manchester Liners, Ld. (1909), 1 K. B. 417
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expused to the industrial risk. If he meets with an acci-
dent it is as a man and not as a workman. And this
will be so, even though the accident is on the employer’s
premises, if the workman 1s staying there after hours, not
for any purpose connected with the employment, but for
his own convenience.

So when a workman was playing with some of his com-
rades in a factory after the day's work was over, and met
with an accident, it was held he had no claim to com-
pensation. (I)

Some of the cases turn on rather fine distinctions

A workman had been sent by his employer to work
in a private house in a neighbouring town. When he had
finished the work the workman went to the post-office to
send word to his employer that the work was finished. In
going to the post-office he met with an accaident. It was
held that this did not happen in the course of the work. (2)

But probably if it had been proved that the workman
had been ordered by the employer to do this, or that it
was the usual practice, the result would have been different

66. Journey to and from Work.

The general rule is that a workman who meets with
an accident outside the premises of the employer, while on
his way to his work, or on his way back from 1it, i1s not
protected by the Act.

He 1is not in the course of his work.

His work has not begun or else it has terminated, and
the accident happens to him, not as a workman but as a
man 3

The liability of the employer, when the workman 1s
inside the premises, though not at the place where he works,
has been explained in discussing what is meant by the
place of work.

(1) Req., 28 mars, 1905, P. F.,, 1008. 1. 13

(2) Cass., 4 juillet, 1905, P. F.,, 1908, 1. 13

(3) Cass., 25 févr, 1902, S, 1904. 1. 181; Cabouat, v. 1, p. 193}
Sachet, v. 1, n. 322; Beven, p. 380




[LARKING" OR HORSEPLAY Si

But so ¢ 1 on the employer's premi . and
1S comng i, or going out the ordinary route, or by one
which the workmen are a ved to u t irse

\nd it may be an implied or expre term of the con
tract of ser ths ¢ employer Il p le t or
the w kman t L

t ( t 1 O
t! rkma \ lappens ‘ ! of
th

() ] A}

that employ ld carr n ratuit { d
fre his we in lent which ened to him his
way to the tramn w eld to be mn the « irse ol [ 1Oy
ment. In such a ¢ empl nen I 1€
WOl n enters the train in t nornmg, and ien
ne V¢ 1 1 enin

And 1 would b < 1 when the VOl 10t
commg Ut iven h!! 1 nd I been
discharged

For until he | been carried home he 1s still the

o of the employment. |

67. “Larking” or Horseplay Causing Injury.

[he prevailing view in France is that when a workman
is injured by horseplay on the part of a fellow-workman
'

in which he has not participated, or which he has not pro-
voked, this 1s an accident in the “course of the work”
The enforced proximity of the workers makes the risk of
such an accident proic ssional risk

[here has been some hesitation in the jurisprudence

(1) Gane v orton Hill Colliery Co. (1909), 2 K. B., 530: Trib

Civ. de la Seine, 24 aout, 1900, D, 1901, 2

"rib, Civ. de la Scine, 24 aoat, 1900, D., 1901, 2 277 Grenobl

. D., 1005, 2. 34

(3) Cremins v, Guest, Keen & Nettlefolds, Ld. (1908), 1 K. B. 40

(4) Trib, Civ. dc

la Seine, ut sup
6
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is approved of by most of the French writers 1
In iZngland 1t has been held not to be an accident arising
out of and in the course of the employment. It was as
entirely outside the pe of the employment of the one
to do the act which caused the mjury, as it was outside
the pe of the employment of the other to be exposed to
uci 1 1njury
A ident caused by the tortious act of a fellow-
! \ 7 1 relation whatever to the employment,
can i 1d to arise out of the t‘il:[\lw)‘lll"l)l 2
his was so held in a case where two boys were “lar!
n nd one of them threw a prece of iron at the othe
which missed him, but hit a third boy
I ) French ‘ ' W ndistin
om tihs, 1 O c r I¢ e, on 1
grounds that the accident 1s at the place nd time of
the work, and w due to the act of a fellow-workman,
who brought into contact with the victim by the
In a French case a w ian was at his work, and a
fellow-workman, passing , snatched off his cap by way
of a joke. The workman, running to recover it, fell, and

sustained internal injuries, which caused his death. The
Cour de Cassation held this was an industrial accident
It was the employment which put the two workmen 1n
contact and was the occasion the “larking.” 4
Whereas in an English case, some workmen who were
f'f'!“!__ ng in hot v':‘lwl\ ttached the hook of a hoist to the
collar of a fellow-workman, by which he was lifted from

the ground and injured. It was held that this was not an

= 23 avr., 1902, D.. 1902, 1. 273. Contra, group of cases
under D., 1002, 2. 404. Sce Sachet, v. 1 121

L. & Y. Ry. (1902), 2 K. B. 178 (C. A))

1902, D., 1002, 1. 273

(4) Cass.. 8 juillet, 1903, D.. 1903, 1. 5I¢
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accident

arising out of and in the course of the employ-
ment.” (1

And a Scots case 1s in the same sense

In that case, two workmen who were engaged in
horseplay in the workshop jostled against a third work
man, and caused him to fall and break his leg. The
majority of the Court held this was not an accident arising
out of the employment. The Act singles out certain
employments as specially hazardous. This was not an
accident in any way incidental to the special employment.
It might just as easily happen in any kind of work. It
could not be said to be one of the hazards attached to th
busimess 2

In France it would seem that an opposite result would
have been reached

Where the accident 1s caused by the machinery or the
equipment this is sufficient to make it an industrial accident

And it is in accordance with observation, that, when
workmen are brought together in considerable numbers,
there is a risk that some among them will be addicted to
horseplay or practical joking, which in a workshop may
I attended with (l'!l;_ll' 3

An accident so caused may not satisfy the terms of
the English Act, which requires that it shall be one, both
“arising out of” and “in the course of the employment.”

But under our Act, which has borrowed the language
of the French law, the accident needs only to be “by reason
e work” And such an accident

of, or in the course of ti
may well be held to happen “by reason of” the work
althoug 4

Even under the English Act injury caused by rough

not “in the course of” 1it.

700,

(1) Fitzgerald v. W. G. Clarke & Son (1908), 2 K. B

(2) Falconer v. Glasgow Engineering Co.. 1901, 3 F. 564 Se
Beven on Employers' Liability, 4th ed., p. 390

(3) See Paris, 14 nov., 1902, D., 1000, 1. 102

(4) Sece Cass., 8 juillet, 1903, D., 1903. 1. 510: Cass., 28 mars, 1903,

D.. 1008, 1. 218. Cass., 23 avr., 1902, D., 1902. 1. 277; Cf. Cass., 24 nov.,
1003. D., 1004. 1. 73 and the note
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conduct which 15 1 MTC iy connected with the k,
entitles the injured workman to comp ition

In another Scots case a workman, A., wa s a
brush to which another workman, B., was entitled. A’s

hand was mjured by the act of B. in roughly snatching the

brush from him. This was held to be covered by the
I

G8. Wilful Tort of Fellow-Workman.

An attack made by a fellow-workman will not be

regarded as an industrial accident 1f it has not any re
tc the work and does not arise out of any dispute connected
Ltherewit
If vho had reft d to take part 1 o
were to be ed by the strike I would cle¢ (37
i ind it
And the ime would be the case if a \ 1 a
factory were killed at his p by a fellow ho
f £t ther y
It clear that an attack « workmen may be n
industrial risk in certain circumstance
In one case a « 1Her was paving w ¢ A dispute
aArosc wtween him and a workman in re g rd to w 1°¢ due
to the rk n I'he workman wlted and injured the
An mjury received in juarrel between two w rkmen
I re | by

one of them to the other in regard to want of care of a
machine n industrial accident |

But when the quarrel between two workmen is uncon-
nected with the employment it is much more difficult to

find that an injury caused thereby is an industrial accident

(1) Mch Rodg
S Par 7 avr,, 1905
Cass, 23 avr. 1002, S. 1904. 1

(3) Dijon, 30 mar

(4) Trib. civ. de Vienne




T'ORT OF THIRD PARTY

On the one hand 1t may be said that the risk of such

an mjury 1s not peculiar in any way to the ;lrutmtt'ri
employments.

On the other hand it 1s urged that the enforced con-
tact of a number of workmen in a restricted area is sure

to lead to friction between some of them

I'he French jurisprudence has been much divided upon

the question. 1

I'he sound distinction w | seem to be that when
the mjured workman was h If engaged in a quarrel,
or was attacked for some cause quite unconnected with
the emplovm . vould not be ) dustrial accident

\\"‘1"“ wever, "l' 1 :'Hlvlul m a l&li!l"] iu-l\\r('n
fellow-workmen, in which he is taking no part, this may
well be said to be a kind of risk to which industrial
e it especia ey hi

69. Wrongful Act of Third Party.

As a general rule an injury caused to a workman
! mployment by the wrongful act of a stranger

W]” not be ar 1 Y!"I r((u]:m
But it w o 1f 1t 1s shewn to be in some way con-

nected w ¢, or when it appears that there 1s a
special 1 uch mjuries in the particular employment
For « nple, 1f a man in a workshop 1s struck by a

red at a bird by a person in the street, this is not

shot
an ndustrial accident

Nor would it be so if the shot were fired at the work-
man by an enemy, unless the enmity between them was
connected with the employment.

But in certain occupations there may be special risks
of suffering from tortious acts

Where it is proved that boys are in the habit of
dropping stones from bridges upon passing trains, the risk

(1) Sec and the note

Cass., 23 avr., 1902, S., 1004, 1. 182

(2) Sachet,
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of bemng mjured by such mischievous conduct i1s one which
may reasonably be regarded as mcidental to the employ

ment of an engine-driver, the

to other employment I

70. Workman Helping a Fellow-Workman in the same

Employment.

There are many cases in which a workman who lends
a hand to help a fellow-workman will be considered
(1w~1'|:‘_ omething n the course of h vork, the ug
outside the e of h ordinary dutie Where he
doing something te promote his employer's interest nd
more especiall hen h ction h en lled {or 15¢
an emergency has arisen, he will, a eneral rule, be |
to be in the course of his work

It 1s the duty f all w rkmen, when 'lv'r‘,:t? thre en
to do their best to prevent an accident

If a horse runs away in a dock or a yvard, and a work
man who has nothing to do with the management of the
horse runs forward t te t and njured, the dent
would probably be regarded as having been suffe 1
the course of his work

And even when no dang itened, but o1 Y
man calls upon another t ome operation which
he cannot perform alone, an accident sustained in rende
ing such assistance might well be looked upon as in the
course of his work, if the injured man was doing a kind

of act which in the circumstances was reasonable

It might be otherwise if the operation was a specially
dangerous one or required a kind of skill which the helper
did not e CS 2

And when no interest of the employ

and no necessity has arisen for the intervention, a work

man who steps outside the scope of his duties in order to

(1) Challis v. L. & S. W. Ry. Co. (1905) 2 K. B. 154 (C. A

See Sachet. v. 1. N 163, 372
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do something to oblige a comrade, is not in the course
of his work and 1s acting at his own risk
In a Scots case, a roadman in the employment of a

road authority arranged with an engine man in the service

of the same employer, who had charge of a steam-roller,
to attend to the boiler fire in the morning, in order to
get up steam | t d vorl

with the stear l¢ d the plover had no | ¢
ol the 1 ¢ S en ) |
de n t er the road 1 nj 1

[t held t T 1dent t th f
his work 1

\ ] 1 ( 1 ] 1

! ed t « ¢ t ) ¢\ \
n < 8

| s a dangerou ind, in g

( |

the 11 ( L

I"he )¢ t t t mn t hiable unle
1!\4 rcun 1ce ( } 1 t s ¢ nable t 1" '
th ¢ d | ( 11 it the renc ot
th o Dee d to d O

71. Workman Helping Someone in the Service of a Dif-
ferent Employer.

An ident to a workman, who lending a hand to
help another workman in the service of a different employer,
1S not, a general rule, 1 irded happening 1n the
( Ol i I

(1) McA v. | hsh ( ( il, 1006, 8 F, 783

) Diion : soo1. D Toor, 2. %72. See Suchet, v, 1. 1, 172







WORKMAN NOT ACTING AS SUCH 8

[he distinction between this case and those previously
cited, in which an opposite conclusion was reached, appears

here the accident was caused by the cart belong-

ing to the employer, whereas in the other cases it was not

( a 1th \ I the equipment ol the enterprise

It 1s on this point to be compared with the cases of

workmen playing with machinery and being injured in

( ng.

When such a helping hand has been given with the
expre or tacit consent of his employer, the workman who
18 ired ha I it ol 1y under the Act gamst
emp (8 u 1¢ rainst the employer in whose
W ¢ n nent ting

Workme ( npensation Act implic , Nece iril A
the « ¢ ¢ oI a « t between the cemplove wih

72, Workman doing Something for the Benefit of the
Employer as an Individual,

I'l the Act to ensure compen o
wo 1 in certain employments of a specially
dang u nature I'he risk guarantec d the indust ]
ris} ['he Act, therefore, does not apply when a work
man doing mething for his employer which has no
connection with the industry. When the workman is doing

something in the line of his ordinary work for his emplover
during working hours, and at the place of his work, he
will be protected by the Act though the service 1s for the
emplover as an individual. But when he is doing some-
thing outside the place of the work for the rmgv] ver
! il So an industrial

workma who is temporarily occupied in doing some

employer, or in working on the

1904
1008




injured in ¢

fire, a wq
to give w ning (

held to have been |

his work

It would be otl

danger for his own

ion to Save




ACTS OF SELF-DEVOTI

So in a German case, cited by M

tected by the Act |

'he same was held in a Scot

labourer, on being informed that one

by an accident in the course of the we

Sachet, a workman

fellow-workmen from the same fate was held to

who was suffocated 1in a privy i trymg to rescue some

*4

pro-

se, where a dock

f his fellow-work

men was lying unconscious in the hold, owing to inhaling
N« o ollere t ftempt re [ 11¢
He acted without instructions from h « ! I 10 had
g0 lor r “l'u
There may, naturally, be circumstances in whi in
act of devotion would not be in the course of the rk,
I another Scot ( vhen th ct | cle
the premises as the men were on their way t § <
In such a case the act must be looked upo t in
individual and not that I WOt 1
T'he same rule applies, when, in emergency !
man  do mething with the object «
employer’ property
So a workman who tries te tog I ! .
belonging to his emplover would be in the cou
emplovment I'his has been expressly Id in | lanc
and in Scotland. (4
It does not appear, however, that an act done t e
the property ol a fellow-workman 1s in the course of the
work, at any rate when the danger run is out of propor
tion to the end to be achieved
But in a German case of which M. Sachet approves, a
boatman who jumped into a river to recover the hat of a
fellow-workman and was drowned, was held to have died
rl 5
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In my opinion this goes decidedly too far

there are cases where an impulsive act, not

unnatural i the circumstances, will be regarded as not

trul oluntary, and when the object of such an act is to
do nething for ¢ benefit of the employer, an accident
in doing 1t will | 1 the course of the rk

| 1 n « damage t common law the facts were
the nec 1 charge ol a maching W a
I ! 1 gh ] caused serious
da « He ¢ rd to 4 p e rope, lost his

id was killed A juryv found 1 employer liable,

th t far from easy to find evidence of fault
Ai dict ed t tand

| < 1 one under the new statute there
would have bee chf ty in holding that the accident
W y th Y of t! \ !

"

74. Proof that Accid Happened by Reason of or im the

Course of the Work,

| dance th the gener ul f ¢

d,
entitled dra fere ¢ that the N Jure
4 time f th
B there must be ts proved which
miere It mu not be a mere gu or
1
e\ WOt ese equ vV P It
I'here is no difference in regard to this ma

sh law.

the rule f the French ar

turn upon de

(1) Roval Paper Mills v. Cameron, 1907, 39 S. C
C. 273 (C. R)
\l I \| ¢ 1800
50 1€ \ I, n. 443
R I \ ( R. W, ( 1900, 19

Wakelin v. L. & S, W. R. 1886, 12 App. Ca. 41




ONUS OF PROOI

In a French case a workman who had come to his

work at the proper time, had put on his working clothes,
and had gone down with his lamp into a sewer in v hich
1= !

d in the sewer.
[t was ]lru\m] that a lvru]qr erving as a crossing {rom one

he had to work, was afterwards found de

bank to another of the sewer was broken, and the C

urt
felt entitled to hold that it was a reas

W nable inference that
the breaking of the bridge had

death. (1

been the cause of his

On the other hand in several cases where a sailor has

been found drowned near to his ship, and ther S no
evidence as to how he got into the water, or what he was
. doing at the time, the courts both in France and England
have held that the onus of proof hac t been e
and that the ilor's representative ere not entitled to

1‘-Il|;v<'r»rflt n. 4

M. Sachet

decisions are entirely in cordance with the rule
4'\1([(‘1“(‘
In the French case referred to above, the newly broken

ridge

In holding
nces, it could not be inferred that the accident | ened
in the course of the work, Farwell, L. ]., said ['here
seems to be no presumption i favour of one view rather
than of another, and that is precisely the position that
was dealt with by the House of Lords in Wakelin v. L.. &
S. W. Ry. Co,, 12 App. Ca. 41

(1) Ca 6 juillet, 1003, S.. 1005, 1

(2) Cass,, 4 mai, 1905, D. 1006, 1. 173. Marshall v Owners of S. S
Wild Rose (1000), 2 K. B. 46: Bender » vners of S, 8. Zent
2 K. B. 41

1) Bender v. Owners of €s In previ

MecDonald v. Owners of S




i he French | 1s th 1
\[. Sachet urges that if the body of a workman is
found 1 the place ol hi 1-'uplm\';<‘||‘ the ituation t-f
the body may afford sufficient presumption that he was
killed | / /
I'h | d wmber I German ca
| ! Irive found de th his skull fra
turee I w]‘lﬂ cad 1 n ) 1€ )
e, the dy hthouse
ke n ur ) rea 1,
¢ ( t | ¢ light
third ca nan was f d dead in a part
exposed | tempen ¢ d
< < 1 [ | ¢t 1 t the HtI | 1 t
. il b8
¢ ' t dent w I COUrse f
( unle { judge has come
L 1 ne ground \ ;
uj 1 1tute ecause | 10U t
the ed d 1on Where he
has treated t, and nd it 1 fact
h | < t ( 1 court i pPpe l,
< \ 1 A re¢ yle man uld
¢ ( I n
ecent case in the H e of Lords the Lord Chan
¢ | he niy estion ( vhether
or not there was evidence upon which a reasonable -man

could find that the accident which caused the death of the




ACCIDENT BROUGHT ABOUT INTENTIONALLY. 05

deceased arose out of and in the course of the employ-
ment.” |

75. Accident Brought about Intentionally.

Article 5 enacts “No compensation shall be granted
if the accident was brought about intentionally by the
person mjured.”

[his provision is taken from Article 19 of the French

Act without material change, and the same expression
( used m the French version
of \ct in the section of the French Act on which

I'he purpose of the Act is to ensure compensation to

1 W Jdnan imjn 1\| :w\ an H‘.ll'! :1.\1 ‘vt“I(!' ]"}'* term

cover wccidents due to fatality or to the fault of the

I'aken in connection with the provision as to inex
cusable fault, which will be explained presently, it is clear
that this paragraph refers only to the case where there has
been a spontaneous and deliberate determination on the
part of the workman to bring about the accident

:

[t 1s not enough that he intended to do the act which

caused the accident, but he must also have intended that

this result should follow

) Low or Jac v. General Steam Fishing ( Ltd., 1909, A
C ¢ See esp. at p. 546, per Lord Shaw of Dunfermline and ¢f. Gane
v. Norton Hill Coll. Co. 19009, 2 K. B. 543, 546

Cabouat, v. 1. n. 180: R Trim. 1 ). 440 Sachet v
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An act done hastily, in a moment of emergency, how-
ever ill-judged it may have been, will not be a bar to
the recovery ol compe ition, and an act, even grossly
carel , cann amount to more than mexcu abl .“\it,

a 1t meant by paragraph

aph applies to such cases as those where

i de or 1 t tes himself, 1 order

to create claim to compensation under the Act, or where

a workn ¢ n accident, to revenge himself on his

emplovyer on a fellow-workman, and, in so doing,
injures himself

ere tl plies, it 1s a bar to the claim

at 1 the representatives of the victin ell

it 1S « 1NC¢ 5 1 a French case, where il-
way guard had mmitted suicide by throwing hir I m
front of , 1t eld that his widow had no cl 1

But we have seen above when the suicide of Y
man the direct conseq 14 f cerebral disturl due
to an mmdustrial cident, it 11 not be held to } 1ten-
tiona d I vill not apply 2

['he f proof that the workman intentionally
brought about the accident rests upon the employer

I'he general rule that man who does an act 1s pre-
sumed to have intended to bring about the na | and
probable 1 t applies only to a Limited
extent ) ¢ arage l
otherwi ' { inexcusable fault would be
11;"”\1«41 as one 1n which the wecident was 'l>t"1!j_1"11 about
intentionally A man who throws himself before a

moving train will be pre sumed to have intended to cause

his own death, but a man who attempts to clean a mach

ne,




it (a) of Workman, (b) of

)
A
) I'he irt ¢
tion 1 I 1 " s 4 4 .
t ea it 1t due to th
| & Ve
t ! 1 YO wuch it is b l
i < tment all t! t -
8 | It cident w d t the 11

he employer ha

the inexcusable fault of the «¢
hoA

French Act imposes a limit 1ition Il be ¢

presently upon the unt compensat

7. Exglish Law Different

rd to this matter the

widely »n ours H\ section I, su 2

W ( tion Act, 10 |

t 1 to a workman 1s attributable to tl er
wilful m onduct of that w wkman my con

claimed in respect of that njury shall, unless the

results in death or

di ..”l».\'(‘d’

erious and permanent disablen

-3
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[t 1s not a question there of

i reduction of the com-
pensation on account of the fault of the victim, but of
the complete denial of compensation unless the injury
results in death or serious and permanent. disablement.
And when this is the result of the injury, the workman is
entitled to full compensation whatever the degree of his
fault

Moreover the term “serious and wilful misconduct” is
pot the same as “inexcusable fault,” and the decisions as
to what amounts to the one will be but a very uncertain
guide as to the meaning of the other. The construction
placed by the courts upon the particular words of one
statute are of little assistance in interpreting a different
expression in another statute.

At the same time it may be worth observing that “in-
excusable fault” has been uniformly interpreted in France,
ac will be shewn presently, to imply wilfulness, and in
most of the English cases where serious and wilful mis-
conduct has been proved it is probable that a French
court would have held that the fault was inexcusable. (1

78. Onus of Proof of Inexcusable Fault,

It is clear that according to the general law of evidence
the onus of proving the inexcusable fault lies upon the
party whose interest it is to make that proof. It is for
the empl