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THE UPPER CANADA LAW JOURNAL,‘|

MUNICIPAL AND LOCAL COURTS GAZETTL.

CONDUCTED EY
W. . ARDAGII, Barrister-at-Law, and
RORT. A. HARRISON, B C L., Barrster-at-Luw.

IS published monthly in the City of Toronto, at %4 per
after that period; or five copies to one a 'diess fur $16 per
annum, in advance.

It claims the support of Judges, Lawyers, Officers of Caurts, : LAW S0CIETY OF UPPER

Municipal Officers, Coroners, Magistrates. and all concerned in
the adminstration of the Law, un the following grounds . —

1st, It is the only Legal Periodical published in U. Canada.

2nd. Each number containg Reports of cases—many of
which are not to be found in any other publication,

3rd. Chamber Decieions are reported expressly for the
Juurnal.

4th. Each number contains original articles vn suljects of
professional interest.

5th. Each number contains articles iuéﬂzu'n language for
the guidance and information of Division Courts, Clerks, Bai-
1iffs and Suitors, and Reports of cases of interest to all whose
support is claimed.

6th. Each number contains a Repertory of English decided
cases on Puints of Practice.

7tb. It is the only recognized organ of intercommunication
between Lawyers, Officers of Courts, and others concerned in
the administration of law.

8th. It is the only recognized medium of advertising on
subjects of legal joterest.

Oth. It circulates largely in every City, Town, Village and
Township in Upper Canada.

10th. It exchanges with more than fifty cotemporary pe-
riodicals published in England, the United States, Cpper and
Lower Canada.

11_th. It has now reached the seventh year of its existence,
and is steadily increasing the sphere of its usefulness.

12th. It has advocated, and will continue to advoeate sound
and practical improvements in the law and its administration.

Vols. I, 1L, 1L, IV,, V. and VI. on hand, $24 the six, or
$3 for either separately.
Tie Advertising Charges are :—

Card for one year, not exceeding four lines . ..... .....L1 0 Q
C(ae Columnn (&) lines) per {esue . .ovvne e ‘e 10U
Hal”a Column (30 1incs) per rsne . .. 0126
Quarter Column (20 lipen) per issue.. ... “.0 7 @
Eighth of a Colump (10 lines) per issue..... LU 50

Fusiness C1nd not exceeding four lines—and subscript.on for one year, if paid
in advance, ouly &6.

W. C. CHEWETT & CO., Pullishers, Toronto.

QUEBEC AGENCY FOR THE TRANSACTION OF RUSINESS
WITHL TIIE GOVERNMENT DEPARTMENTS.

H. J. GIBBS

AS QPENED AN OFFICE IN QUEBEC FOR THE TRANS-
ACTIOXN of the Business of Parties, residingin Upper Canada
or elsewhere, with any of the Government Departments.

Persons desirous of securing Patents for Lands, or having Claims
of any kind against the Government, or requiring any information
obtainable at the Crown Lsuds’ or other I'ublic Offices, may have
their business diligently attended to by n Resident Agent, withoat
the expense and inconvenicace of & journey to Quebec. DPatents
of invention taken out.

All prepaid communications, addressed Box 236, Tost Office,
Quebec, will reccire immediate attention.

October, 1859.

H. J GIBBS.

|
|

CONTENTN.

annum if paid before 1st March in each year; $3 if paid : comyon LAW JUDUMENTS,

—_ PAOE
DIARY Folt 0CTuBER 249
NOTICE A 1]
EDITURTALS-
T Exausit CovRr o7 Q1 FEN'S Benalr ox 17y Trive 249
CHaNerRY Vasmivg ORDEIRY .. o0 0 L oL . ‘:'.-0
Cuavcerr Notnee. .. FR 202
Qurrs % RENCR 2’:‘2
CoMyon PLEAY . i

CAMADA
AnTicLrd CLERES' EXaMInaTION..
EXAMIS (T boR Cair . .
PostioNed ARTIOLSS RLLATING TO THE Diviaton Calnts
Coavuas Iy THE Law - s e

SELECT!ON.

Tue Now LAw OFFIceRrs 6F THE CROWY IV ENGLAND .
Tir NIw BANKRUPTCY AND INSOLVENCY ACT ool ol eenens o

DIVISION COURTR
Tar L.aw AND PRACTICE OF TBE
Tir Law oF ExeNpriov.. . . .

U. C. REPURTS.

Cel8T 0P FRROR AND APPEAL.
Smiuth v Norton (Dower—Seisin of husband—Meature of damages .
and yearly alowance) .. ... . . o ivenieiine o oo e 263
QueEN's BExcH-
Belthouse v Gann (Inlerpleader—Ciots) ...
The Quren v The Mumni ipal Corporation of

o

the County of Haldnnand
26

( Mendamus to reparr brdge— [ndictment—Pracice).. . . o o oo
Bradley and Rowe v. Terry (Ejectment—Several plawnttf—Iyoof of -

Coumox PLESS-
Coutter © Manicipality of Dashipgion { Sehool section—By-law—Quash-
g 0f —13 & 13 Vic,, ch d5—Laches). ... cvvvveiis v wes ven i eean o
Wilscn v. Brecker (Trespass— Arrest — Erulence of—Not legally suth-
cient—Constructive— 2 vwer of attorney— Responnilaluy of an arrest o
COMMULL RO ) cveeavres cvere oo v e ov o e o o e cmines e e va e 08
Howland v Jennings (I romissory note—Interest reenverable at the rate
drawn after maturidy O payment) c..o.oveaenrieniounieneasenanesens
CHANCERY:

Bt
PR}

Metcalf r. Keefor (Aesignment for benefit of credafors— Tule derived .
UNAer 13 BUz. QA 22 FI0-) erremnerssenemnse cons e ossias .
CrawuERS :
Cotton » McCulley (Ejectment—TFanence between writ and precipe—
DIVIRION COURT CASES.
Daragh v. Duno ( Fisheries Act—Bremplion Acl). ee v e ov veernee o S0

GENERAL CORRE:PONDENCE.
A 1w STUpENT
A CoulnTRY STLDENT oo .ule

APPUINTMENTS TO OFFICE, &c........
TO CORRESPONDENTS ... -

REMITTANCER.
A. M. Berlin, $4; Towa of Guelph, §4

CHANCERY ORDERS.
HF recent ORDERS OF TIIE COURT OF CHANCERY,
uaiform with Taylor,
Price 25 CENTS,
a3~ Mailed, free of postage, on receipt of the price.

W. C. CHEWETT & Co.,
17 & 19 King Street Fast.

T

August, 1861,
LEGAL AND OTHER BLANKS.
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NOTICE!

Bookselling, Stationery. Printing, Lithographic,
and Bookbinding Business,

] lRI{ETOFORB CARRIED ON UNDER THE NAME OF

MACLICAR & CO.,

Wil fiom thi- Jate be clmn.ged to the style of

W. C. CHEWETT & CO.

17 & 19 KING STREET EAST,
Toronto, July 1, 1361

Toronto
LAW SCHOOL

OF THE

UNIVERSITY OF ALBANY.

FIIIE next Term commences on the first Tuesday of Sep-

tember next. There are three Terms in a year, and any
three successive Terms constitute a Course.
For Circulars, address

AMOS DEAN, Albany, N. Y.
June, 1861.

THE CONSOLIDATED STATUTES.

HE Subscribers have great pleasure in stating that they!
have been appointed Upper Canada Agents for the sale

of the Consolidated Statutes, which have now, by proclamation :
become law. They have them complete, or in Codes, as de-

tailed beneath, and will be happy to receive orders.
The Consolidated Statutes of Canada.
o “ Upper Canada.
The Acts relating to the Administration of Justice. . C.
The Municipal Acts, Upper Canada.
The Acts relating to Real Estate.
The Acts relating to the Profession of the Law.,

The Acts relaticg to the Registrativu and Navigation of |

Vessels.
The Acts relating to Bills of Exchange.
The Acts relating to the Criminal Law of Upper Canada.
‘The Militia Acts of Upper Canada.
W. C. CHEWETT & CO.,
17 & 19 King Streer Easr.
Toronto, Teb. 28, 1861.

A SKETCH OF YHE OFFICE OF CONSTABLE.

BY ADAM WILSON ESQUIRE, Q. C.,

MATOR OF THE CITY OF TORONTO

¢ The Constatle bath as good autherity in his place, as the Chif Justice
hath sn his *

PRICE ONE DOLLAR.

HIS SKETCIH, which has been prepared morz particu-
larly for the use of the Police Force of Toronto, is, never-

thelesa, well adapted for the use of all Constables, Sheriffs, -

Builjﬂ's, and other Peace Officers througlout the Provinee ; and
it will be found to be very usefulto the Magistrate, and even

to the Lawyer.
) W. C. CHEWETT & CO,,
Publishers, Turonto.
Torento, 1861,

WORKS BY R. A. HARRISON, Esq.
"l‘lll'l COMMON LAW PROCEDURE ACT OF 18556, The New
i A Rules of Court, &c, with Notes of all decidedeares Price,
¢ ®8in parts, 39 Half Calf, $10 Full Calf.

THE COUNTY COURT RULES, with Notes I'ractical and Ex-
t planatory, $1 00 ’
 THE MANUAL OF COSTS IN COUNTY COURTS, with Forms
t of Taxed Bulls in Superior Courts, 50 ceuts.

CTHE MUNICIPAL MANUAL fur Upper Canada, with Notes of
Decided Cases, and a full Analytical Index.  Price, $ Cloth.
=3 50 Half Calf
W. C. CHEWETT & Co., Pulbishers, King St., Turonto,

()N the subject of Private and Local Bills, adopted
: by the Legislative Council and Legislative Assembly,
: 3rd Session, 5th Parliament, 20th Victoria, 1857.

! 1. That all applications for Private and Local Bills for
' granting to any individuel or individuals any exclusive or
! peculiar rights or privileges whatsoever, or for dving any mat-
! ter or thing which in its operation would affect the rights or
, property of other parties. or for making any amendment of a
 like nature to any former Act,—shall require the following
i notice to be published, viz :—

. In Upper Canada—A notice inserted in the Official Gazette,
:and in one newspaper published in the County, or Cuion of
! Counties, affected, or if there be no paper published *herein,
| then in a newspayer in the nest nearest County in which a
i pewspaper is published.

In Lower Cinada—A notice inserted in the Official Gazette,
in the "oglish and French lapguuges, and in one newspaper
in the English and one newspaper in the French language, in
i the District affected, or in hoth languages if there Le Lut one
“ paper; or if there be no paper published therein, then (in both
i Efmguages) in the Official Gazette, and in & paper published in
an adjoining District.

Such notices shall e continued in each case for a perind of
: at least two months during the interval of time betwec: the
"close of the next preceding Scosion and the presentation of the
i Petition.

2. Tbat before any Petition praying for leave to bring in a
j Private Bill for the erection of a Toll Bridge, is presented to

this House, the person or persons purposing to petition for
. such Bill, shall, upon giving the notice prescribed by the pre-
! ceding Rule, also, at the same time, and in the same manner,
“give anotice in writing, stating the rates which they intend to
; ask, the extent of the privilege, the height of the arches, the in-
t terval between the alutments or piers fir the passage of rafts
and vessels, and mentioning also whether they intend toerect o
draw-bridge or not, and the dimensions of such draw-bridge.

3. That the Fee pagahle on the second reading of and Pri-
vate or Local Bill, shali be paid only in the louse in which
“such Bill originates, but the dishursements for printing such
: B1l shall be paid in each House.

4. That it _shall be the duty of partics seking the interfe-
_rence of the Legislature in any private or local matter, to file
" with the Clerk of each House the evidence of their having
complied with the Rules and Standing Orders thercof; and
that 1n default of such proof being so furnished as aforesaid,
it chall be competert to the Clerk to report in regard to such
matter, “ that the Rules and Standing Orders have not Leen
complied with.”

That the foregning Rules he publisbed in hoth languages in
the Official Gazette, over the mignature of the Clerk of each
House, weekly, during each recess of Purliament.

. J. F.TAYLOR, Clk. Leg. Council.

JUNTR Wy, B. LINDSAY, Clk. Assembly.

STANDING RULES.
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Tue Upprt CANADA Law Jot RN AL —This well conduceted  ublicatlon
waare glad Lo learn, bas proved ewtuently successtal Its contents mudt
Jrove of great value to the profession 1n Canada, and will prove fnteiests
llu.' in thy Luoited States —Amerscan Kalway Jteview, September uth,

M)

Tie UppeR Cavipty Law JotrXsr —This useful publication fur Sepe
tewber 19 before us, We heartily recommend it as a very usoful Juurnul,
But unly 1o Mewbers of the legal profission, but also t Magistrates, Butl-
itts, &c, und 10 fact every person who wishus to keep hiwsedf posted an
law matters It bas been recommended not only by the hitgbest Jeiad
authorities 1n this Province, but alo io the United States and Logland
The preseut number 1s replote with useful tormution — Wellund die-
ot ler, depteniber 2Uth, 1800

UppeLt Caxaba LAW JOURNAL —We have received the April number of
this excullent publication, which is 4 credit to the publisbers and tho
Province  Amoag 8 great variety of artivles of interest, we edpecially
Lute two, one o & serlus on the Unpstitutivual History of Cauvads, the
ather upon i decibion declaring the night of persond not parties tosuits to
search the bovks of the Clerks of Courts for Judgments. The question
trose vt of A request of the Secretury of the Mercantle Protection
Association — Montreal Guzetle, April, Loth.

Tie UppER CaNADA LAW JOURNAL, for May. Mesnrs Maclear & Co,
Kiug $treet, Toronto —In additivn 1o intereating reports of cases recently
tried 1n the several Law Costrts, and & variety ot other turportant matter,
this number contaius well-written orginal articles vn Muuiapal Law Lie
form, responsivilities and dutles o School 'L rustees and Teahers and &
contmuation of a Listorical Sketeh of the Constitution, Laws and Legal
Iribunals of Canada.— Fwrold Guzzette, May 19th, 1659,

UrPER CaviDa LAW JOURNAL—The March number of this very ureful
and iuteresting Joutnal hus been received  Wo think that the articles
fonud 11 18 puges are equal in abikity to acy found 10 kiadred pericdicals
either 10 knglaud or Awerica. Messrs Ardagh & Harnsoo deserve the
greatuat credit for tle wanner in which the cditorul work s perfortned.
M ¢ bope their enterprise way Lo as prontable asit is creditable.—~ Hustings
Chironde, May, 16t 1509.

The Upper (anada Law Journal. Maclear & Co, Toronto. This well
conducted publication. we aro glad to Jearn, has proved etsineutly suc-
cesstul  1is contents must prove uf greut value to the Protesston 1o Cu-
nada. and will prove interesung in the United states.—Legal Intellyen-
cer, Phnladelphus, August 6, 1833,

Ipper Canada Law Journal —Wo have received the first number of
the tith vulume of this Lighly usciud Journal, publisied by Maciear &
Co, of Torynt, aud edited by the talented liocbert A. Harrison, ke,
BC L. suthor of the Common Law Procedure Act, which has obtained
classincation along with the celebrated compilers ot Kngland and s pre-
ferred Uy the professiouals at home o all others.

There Is no magistrate, municipal officer, or private gentlemen, whose
prufession of education wishes the lsw to be well administered, should
bes wathont §t. There are knotty points depoed with a stmplicity that the
most ordinary nnnds can understand, avd the literury gebteluay will
find 10 its pages, a history of the censtitution and lawae of Canada, from
the assumption of British authority. Subscription, $4 00 & year, and for
tha amount of iabour and cruditivh bestuwed upon it, 3t is worth double
the amouut —Victuria Herald, January 19, 165%

The Law Journal of Tpper Cunada for Janusry. By Messrs. ARDAGH
and Hagrisun. Maclear & Co, Torvnio, $1 00 a yearcarh.

‘1his 18 one of the best and most sucesssful publicativas of the day in
Canada, 3and §ts suceess prompts the editors to grester exertion.  For in-
stance they promise duning the presout volume to devotea larger portion
of tharr allention 1o Mumapal Law, at the sume tie pot negiklng .llm
1terests of therr general subgttibers — Brutsh Wiag, January 18, 1300,

The () per Cunada Law Jourral, for Javuary. Maclear & Co, King
Strcet kaust, Toronto.,

‘Lhiy 1~ the tirst number of the Fith Volume: and the pullishers an-
nounte that the terws on whxh tne psper has Leen furuiehed to sub-
scriberg, Wil remmn uncbanged.—Viz, §4 VU per annun, if paid betere
the 1ssuc of thy March nuoiber, and §5 00 §f afterwards,  Of the utiity of
the Law Journal, and the abhlity with which it 15 conducted, auiple
tetime ¥ bis beed atlunded 10y the Bar and the Press of this Provinee;
§7 1118 ubnecessary for us to +ry much 10 the way of urging its claims
upon the hbeial patrenage of the Canadatn pubhic —Thorald Gozetle,
Juntary 27, 18049,

Tar Lerek CaNaDA Law JoUrNAL AND LocaL CoUrTs' GAZETTE, is the
name of an excellent wentbly publiation, from the estabhishment of
Maclear & Co, Toronto —1t is conducted by W D. Ardagh, and K. A.
Iarnson. B, C L. Barrister at Law —Price $4 per annum.— Oskawa Vin-
dicator, Vclober 15th., 1NN,

Law JotrR¥aL, for November bhas arrived, and we have with Jlearure
itsinvaluatle contents  In our humble opinton, the publication of this
Journal isun inertimaile boon to the legal profession  Wc are not aware
of tke extent of its circulation in Brantford, it show/d be taken, however
Ly cvery member of the liar, io town, as well every Majistrate and Muni-
cipal Officer  Nor would politicians find 1t unprefitable, to pursuve its
highly instructive pages  This jourual is admitted by TransAtlantic
writers to bs the most ably conducted Journal of the profi ssion i Auer-
ira. The Publivhers have cur sincere taanks for the presant aumber —
atrant Herald, Nov. 16th | 1858,

The Lme Journalia beautifully printed on excellent paper, and, in
deed equalsanate typographica) appearance, the lexal recurd pulidished
in the mictropohir of the Umted Kiogdom 3 a year 1o avery inconsi-
i rable sum for ~o much valuable intormation as the Law Jow nuf cun-
mias —Lnt Hope Atlas.

|

UrreR CANAPA Law Jorneyit, Mucliar & Co, Turcnto, Juouary —Wo
liave so frequently epoken in the ighest terms of the menits of the aborve
prriodiual, that it fx searely pecesrary for us to do ansthing wore than
achnowledge the receipt of the last number. 1t iz almost as essential to
Muuicipal oficers snd Magistintes us it 18 to Luwyers.—Sralford Eram-
srer, W May, 1309 »

Tae Urrer Cavaba Law Joreval for March By W. D Ardagh and
Lobt. A. Harrison, Darristers at Law. Madesr & (o, Torunto. §1 a
yeir cash —Above we have Julned togestber for o single noticy, the 1uest
useful perfodical that any country can produce, and happy are we to add,
thut 1t appears to by well aud deservedly patropised  We have 80 repest-
edly alluded to its merits, that the resder will readdly excuse any lovger
miche-mention — Wiy, May, 15tk 1559,

Tiue UresR Cavapa Law JourNAL, and Local (ourts Gazelle.

The August number of thia steriing publication bae been at band s
eral diys. 1t opens with a well written onigioa! paper va ** Law. Equity
and Justice,” which considors the questious so frquently asked by those
who buve been, a8 they think, viotmizod (o a legal controversy . — s
Law not ¥quity? ls kquity pot Law?” Linbility of Corporations, and
Liabiity uf Steamboat FPruprictors, are next in order, snd will be found
worth a carcful persual A+ Hixtorical Sketch of the Constjtution, laws
aud Legal Tribunals of Canads,” I8 continued from the July number, it
i3 compied with e, and should be read Uy every young Canadian.

The correspondence Gepartment is very full this month. There are
letters from soveral Diviston Court Clerks, usking the opinmons of the kd-
1tors on polots of law with which it ts tnportsut every clerk should be
faunliar. There aro communications too from Justices of the Peace, ask-
ing formation upon & great variety of suhjocta  All questi.ons are an-
swered by the Editors, and a glance at this department wost be sufficiont
to satinfy every Clerk, Justice of the Veace, Buihitf or Constable that juno
way can they invest $4 with so much advantage to themselves, asin paying
that uimount as & year s subscriptiou to the Law Journal. The report of
thecase, * Regina v. Cummings,” by Robert A. Harrison, Esq , decided in
the Court of Error and Appeul. 18 very tull, and of course will acenve the
carctul attention of the proteselou.  The Reports of Law Courtsadd great-
1y tu the value ot the publicativn.

Tue UpPER CaNapa Law Jouvrwat, &c.

We are indebted to the publishers of this interesting law periodical for
the numbers t1} this sale of the prereut volume, (Vol 4) commeociog
with Junuary last. Its pages have bven lovked over Ly uswith much
interest, It ia the only legal periodical published {n Upper Caaada,
aud is conducted with great ability. 1-,.3] nuumber contains elaborute
original asticles ou protes-jopal subjects, mainly of importanec to the
bar of Canada, but also ent-rtsining to that of the United States— com-
mumcatious on movted points and replics thereto, serial instructions
1o mugistrates and vtbher ollicers—and nunierous decisions ot the Division
and other Courta of Caunda.  We welcome it us au cacellent exchange.—
The Puataburgh Leyal Juurnal, Sept. 4, 1558,

THR LAW JOUmNAL, for FeLruary, has beep lying on oor table for some
time. A usual, 1tis fujl of valuable mformation. We are glad to find
that the circulation of this very ably conductsd publication 1s on the in-
crease-—~that it is now found in every Barrister & office of note, in the
:;3:1;15 of Bivision Court Clerks, Shenitls and Baih{is — Hope Quule, March

oY,

Tue UpPeR CaNADA LAw JoUrNaL for July. Maclear & Co., Toronto. $4
a year —To this useful publication the public are wdebted for the only
relable law jptelbigence.  For fnstauce, atter atl the Toronto newspascra
havegiven a gurbicd uccount of the legal prococdivgs Sn the case of Moses
K. Cumsmsugy, vut comen the Law Journal und speuhs the truth, viz:
that the Court of Appial has ordervd a pew Trial, the prisoner remaining
1 custaly.—Brtash Winyg, July o, 1588,

Tiue Urrsk CaNaba LAW JutRvaL Toropto: Maclear & Co —The July
number of this valuable Journal bus teached us.  A«it1s the only publl
catwin of the kiud o the Proviace, it ought to have au exteusive ciecula
tun, und should be in the hands of all busivess as well as professiony
men  1he price of subscription is fuur dullars o year 10 advauce — Spec -
tator, July 7, 1808

Ppper tunada Law Jou-nal.—This highly interesting and nsciul your-
nal tor June Las been received.  Itcontatnasa vast amount of isformation,
The articles o0 *The work of Legislation,” ** Luw Reformsof the dession,”
* ilistonieal 3Keteh of the Constitutivn, Laws and Legal Tribunals of Cao-
ada.” are well worthy of & carciul persval  This work shiould be found
1 the oftics of svery merchant and trader in the Provinee, bemng. in our
opimnen, of quite as much use W tho merchant 28 the lawycr.—ffumiilon
Speclator.—June 8, 1805,

1" C Law Journal, Augast, 18538, Toronto Maclear & Co,

This valuatle law serial atill majntaina jts high porition We hope its
circulation is focresaing.  Every Magistrateshonld patronize it. We are
happy to learn from the number bufureus that Mr. Harrison’s *Common
Law rocedure Acts” {8 highly spuken of by the English Jurut, a lezal
authority of considerable weight. Heeays it s * almost as useful to the
Kuoglish as to the Canadian Lawyer. and 1s not only the most recont, Lut
by far the most complete edition which we (Jurist) have seen of these Jin-
purtant acts of pashament."—Colourg Star, August11th, 1858, -

UrPER CAVADA Law JoTrRY¥aL.~The August number of the {pper Can-
ada Law Journal und Local Courts Gazelte, has Juast come to hand.  Liko
tx jiredecessora, it maintajos itshigh standing as a periodical which should
I studied by every Upper Canadian Law Mudent, and carefully read.
and referred to, by overy Intelligent Canadisn who would become ac-
quainted with the Jaws of hig adejted country. and see how thege Iane
are administered in lier courts ot Justice —Strafford kxaminer, August
124, 1808
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OIARY FOR OCTOBER.

1. Taesday..... Ohuuty Examin, Tetrm. London and Belleville. commenced
t day for notice Hanliton and Brocksilv. Clerk of
llunldpllty o deliver Asnossment Rolls tu Cotlectorn,
[} Munh; .. Last day for nutice of Trhl fur Toronto.
6. SUNDA .. 19A Sunday after ¥
7. Monday ......... Covaty (ourt and Burmg.u- Court Terms begin
8. Thnnday PR uunoer) Kxamin, Term, Bravtford and Kingston commenoes.

1ast day for notice for Barrie and Mtawa
12 Saturday....... (bmny Ovurt and Sarrogate Cour¢ Terms cnd.

14, suwu ........ Triny,
14, Monday ......... 'loto-to mrﬁ ¥

15. Toosday - Chancery Examin, Term, Hamliton and Brockvillo ccminence.
20 BUNDAY ....... 21t Sunday after Tyinity,
weeee Chanicery Examin. Term, Barrfo and Ottaws, conimences. Last
day for potice fer Goderich ard Coruwall,
27, BUNDAY ... Sunday gqfler Trimey.

IMPORTANT BUSINESS NOTICE.

Fersons indelted tothe Propristors of this Journal are requested th remember that
all our past dueaccounts have been placed suthe hands of Nessrs Putlon d Ardagh,

y Jor collechum ; and (Aet only a prompt remutiance (o thewm wunll
save costs,

Ris uilhml reluctance that the Proprisiors have adopted this course ; dut they
Rave been compelied to do e0 in order Lo enable Mentomutllmrcurmuta'peu 28,
wAick a/ ¢ very Raaoy

Now that the wfulm: of the Journal uloopena-ullyadmllal o8 would not be un-
reasonable to erpect llmt the Prnfmum and ﬁm: of the Crurls wow'd acomd @
Lberal support, . 4 of al be sued for therr subscriptions.

&he Upper Ganada Laty @numal

OCTOBER, 1801.

THE ENGLISH COURT OF QUEEN’S BENCH
ON ITS TRIAL.

Our readers no doubt, one and all, remember the fact
that the English Court of Queen’s Bench in January last
ordered a writ of habeas corpus to issue to Canada in the
well known case of Aundersoun, the slave.

The apnouncement that the writ had 1ssued was a¢ first
discredited, but when corroborated by the published reports
of the case the feeling of doubt gave way to combined
feelings of astonishment and indignation.

The jurisdiction of the English Court was questioned
both here and in England, and all agreed that whether or
not the jurisdiction existed, the exercize of it was impolitic

In our March issue we devoted some attention to the
discussion of the important questions raised, and afterwards
had the satisfaction of finding the positions we took
endorsed by the leading legal periodicals of the motber
country. We contended that the jurisdiction did not
really exist, and poiuted out that the exercise of it was the
more extraordinary even if the right to exercise it had been
undoubted, because the English Court was not uader any
obligation to issue the writ upon the materials before it.
Ve submitted, that under sny circumstances the course
which the Coart should have adopted would have been to
have issued ooly a rule to show cause why the writ should
not issue, instead of in the first instance and upon the
ex paric application of a zcalot ordering the writ to issue.

It is now no small satisfaction for ug to find that the
very judges who did the uct of which we then complained
are now converts to the views which we have always coter-
tained and then expressed.

An application was in June Iast made to the English
Court of Queen's Bench for a Rule to shew cause whya
writ of certiorar should not issue to bring up the record
of counviction of .John Craven Manscrgh, in custody in
India, under sentence of a court martial. The Court doubt-
ed its jurisdiction to do so, and was pressed with the decis-
ion in Anderson’s casc. The application was refused—cach
of the four judges pronouncing an opinion against it.
CroMETON, J ., 8aid, ¢ This is a discretionary writ, and the
time which elapsed since the proceedings of the court
martial took place is, I think, one rcason for not granting
it. But dismissiog that, consider what is the nature of
this application. It is for & writ of certiorari to bring up
the proceedings of a court martial held in Jndia. True, it
is said, that the record is here in Koglaud, but to my mind
that mokes nv difference, because we must sce for what
purpose it is asked that the record should be brought before
ws. It is in fact an order that the proceedings way beo
quashed ; so that we arc asked in effect to control the
proccedings of a conrt in India, and this application must
be treated in the same way as one directly for a certiorars
to bring before us the proceedings of a court in India. The
question therefore is, whether we have any such power
vested in us. No precedcat whatever ia suggested for it.
It is said that the application is analagous to that im

Anderson’s case ; but it appears 0 me to bear no analogy
W it, uothiug whatevor wao docided iu th.t vass. It was

only a rule to show cause that was granted, and it was in
no way decided that the writ of Aadeas corpus eventually
ought to issue. There is therefore no case which shows
that we have the power, por do I think we ought to
examine on & writ of certiorart the record of a court in
Tndia.”” So Bracksumx, J., “ The ulterior object of this
application i3 to quash the proceedings of the court martial,
and of course we should not grant the writ of certiorari to
briog up the record uuless there was something to be done
with it when we got it beforec us. I am not by any mesns
sure that the court wartial had not complete jurisdiction in
the case. But even if it had not, has this court any power
to quash the proceedings of a court in India? [ tkinkro
more than to quash the proceedings of a Court in France.
No doubt our authority to inquire into the proceedings of
courts of inferior jurisdiction extends to England and some
of the adjacent islands, dut I doudt if it ertends any
Sfurther. The case which approaches the nearest to this is
the one alluded to (exparte Anderson), in which we granted
a rule nisi for a writ of habeas corpus to bring up the body
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grauting this appheation.  That was o case of urgency,
and the rule was granted in erder to initiate the proccedings
and if necemary to Rase the mattir discussed. 1 also
agree with my brother Crompton that the length of time
which has clapsed s also a puint to be eonsidered, and 1
think that the rule ought vot to issue.” (K& parte Man-
sergh, 7 Jur. N. S, 825.)

"I'hese opinions of learned judres of the Queen’s Bench
are satisfactory, so far us they show that Anderson's case
decided nothing, and is not to be followed as a precedent,
but a grave question of fact is ruised when it is stated that
the court did not authorize the issue of tho writ in that case,

The fact that the writ did issue is beyond all dispute.
I was received in Toronto by the Sheriff of York and
Peel, was exhibited by him to us, was looked vpon as a
picce of harmless parchment, nobody ever thought of pay-
ing any attention whatever to its hollow command, was
locked upon as a good joke, and the subject of much
amusement, is mow in the Sheriff’s posscsaion, and if pre-
servedby him, will probably descend to posterity as a
monumnent of judicial folly.

Bat perbaps we are to understand the English judges as
pleading in confession and avoidance—that although the
writ did issue the issue of it was in no way authorized by
them. Let us take issue on the plea. Now for the proof.
On turning to ex parte Anderson, (7 Jur. N. 8., 122)) we
find chronicled the fact, that Mr. Edwin James moved for
the writ, the fact that he made a long and illogical argu-
ment in support of his application, the fact that after hearing

the ¢ argument ™ the judges retired {according to some re-
ports fur fnll twenty minutes), the fact that these same judges

returaed to coart, the fact that Cockbuin, C. J., opened
bis mouth and spake as follows : ¢ We have carefully con-
sidered this matter,and the result of our anxious delibera-
tion is, that we think the writ ought to issue,” &e., the fact
that Crompton, J., Hill J.. and Blackburn, J., concurred,

(which, by the by, is implied in the expression ¢ We have

carefully, &c , and the result of our anxious deliberations,”
&c ,) and the fact that the writ when issued was directed
to the Sheriff of the County of York, &c. Tou the same
effect is the report of the case in the Law Zimes and
other contemporancous records. Out of the mouths of
many witnesses we have proof of these facts, and by the
proof of them we are certainly and clearly entitled to a
verdict against the English Court of Queen’s Bench.

It is painful to find judges for whom we have hithesto
entertained so much respect making such an exhibition of
themselves. It was bad enough for them in the first place
to have doue a thing so absurd as to have authorised the
issuc of the writ in Anderson's case, bat it is ten times

of » prisoner in Conada.  But that is no authority for}

worse for them in the face of such testimony to deny tho
fact or prevaricate about it. Why did Cuekbarn, C. J.,
who pronounced the judgment of the Court in the Ander-
gon case, sit silently by and allow his learned brothers,
Crompton and Bluckburn, JJ., to use such langzuage as they
sre reported to have done without at Jeast telling them to
keep siience? He had himself cunning enough to make no
allusion to the Anderson case, and it i3 a pity. so fur as the
sanctity of the bench is concerned, that his learned brothers
were pot equally cunning. It would have becn quite envugh
for Crompton, J., and Blackburn, J., to have said, ¢* We
are ashamed of what we did in the Anderson rase and
promise tc do so no more.” It is humun nature to crr, and
it is manly to acknowledge an esror; for an crror graco-
fully acknowledged is a victory won. Is it possible that
these learred judges had not sufficient moral courage to
acknowledze their error? We cannot believe it, and yet
in the absence of some such supposition we find great
difficulty in accounting for their most extraordinary conduct.

If Crompton, J., and Blackburn, J., were of the sume
opinion at the time the Anderson case was decided as they
were when deciding ex parte Mansergh, how came it that
they concurred in the former decision? Why did they not
speak out and say, ¢ we refuse the writ, you may if you
choose take a rule nisi, but we cannot promise to make it
absolute 7’ If Cockburn, C. J., continued to be of the
opinion in ex purte Mansergh that he was when deciding
ex parte Anderson, how is it that he sat silently by and
allowed his learned brothers to demolish his former expres-
sed opinion atom by atom? Why did he not say, “ Youn
are wrong—according to the Anderson case, we have the
roguisito power but on tiis occasion we do not see fit to
exercise it 7> The more we eodeavor to probe the motives
and actions of these judges the more mystifed we become.
We cannot we confess account for their apparent tergiver-
sation on any known and honorable principle of human
conduct. We are loath to entertain the idea that they
have dooc wrong but cannot get rid of it. We must how-
ever say, that conduet 8o extraordinary without explanation
is not calcalated to increase the respect in which English
judges have hitherto been held in this Colony.

CIIANCERY VESTING ORDERS.

By the 63rd scction of the Act respecting the Court of
Chancery, Counsolidated Statute U. C., cap. 12, power
is given to the Court of Chancery to make vesting
orders or decrces in certain cases. The section is as
follows :—

“In every case in which the Court has autbority to order the

execauti 1 of a deed, conveyance, transfer, or assignment of any
property, real or persooal, the court may make su order or a
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decree vesting snch real or personal estate in ruch person or per-? By the words * vesting o sk manner oswould be done
sons, und jn such mauner, and fo- such estates as would be donel(,y any such deed,’
by any such deed. conveyance, assignment or transferf executed ;! declure that the ve
and thercupon the order or decree shall have the same effect both | foll he & . . I ) 1
at law and in equity as il the lega) or other estate or interest in U ow t ie furm of 'an ordm.:lry com(‘_)'nncc. Thus the <on-
the property had been actually conveyed by deed or otherwise for | videration should be mentioned, ( Wurd v. Lambert, Cro.
tho same estato or interest to the person in whom the same is so | Eliz., 304,) or the property should be conveyed to the use of
ordered to be vested, orir the ense of a chose i acteon, a8 if such chost, the party or purchaser, dc, a3 well as unto ham; also the
en actiow had heen actually eesigued to such last meativned persosn.” | wards granted, conveved, and vested in,” or such like,

The power of the Court of Chancery to compel the cxc-}:md the habendam ¢ to have and to hold,” &e, should be
cution of deeds is only ancilliary to its general jurisdiction | contained in the vrder as the ordinary and proper technical

s

" we presume the legislature intended to
sting order should, a3 neaily as porsible,

in cases of specific performance, fraud, accident, mistake,
trusts, &c., and therefore, wherever that power is called
into exercise, o vesting order under this seetion will com-
picte that which the judgment of the court directs to be|
doue, and thereby save the expense of a Chaneery convey-
ance, and the trouble, incouvenieuce, and annoyance of
Chancery Writs of Attachment. But the practical usej
hitherto made of this section has been to vest in purchasers
property bought by them at sales under decrees of the
court; and us this vesting power of Chancery is in some
messure new it may be well to consider the form aad cffeet
of such orders.

We must here state, that we iuterpret the Act as giving
no greater validity or more effective conveying power to a
vesting order than that pussessed by an ordinary deed; and
we therefore think that all artificial or necessary words of
a legal conveyance are as requisite in a vesting order as in
a deed, so far ps the peculiar form of the order will
allow. The statute says that the property shall by the
vesting order be vested in such person or persons, in such
manner, and for such estate, as would be done by any decd
if executed, and that such order shall have the same effect
as if the property had been actually conveyed by deed or
otherwise. And as the vesting order is the only evidence
of the intention of the Court as to the manner of convey-
ing ard the estate to be conveyed, it is clear that everything
should appear in it which is necessary to render the con-
veyance cowmplete

The person in whom the real or personal property may
be dirceted to be vested may be either a party to a suit
who bas been declured to be entitled to a conveyance
of such property, or a purchaser at a sale by the court.
Over the former the authority of the court is undoubted,
and it has been decided that where a person becones a pur-
chaser at such a sale, h2 thereby subjects himself to the
jurisdiction of the court and may be treated iz the same
way as if he were a party to the euit. But in no case can
either party be compelled to accept title under a vesting
order instead of a conveyance, it being their right to insist |
upon covenants from the grantors.  {Slater v. Folen, 4{
U Lod. 261

words of conveyance.

8o also the guantity of estale intended to be passed—
whether a fee, a life estate, or a term of jears—wust be
shown. The marking out of the estate, says Williams,
in his work on Real Yroperty, is as nccessary now as for-

"merly, and it is called fimiting the estate. In addition to the

livery of scisin it was necessary that the estate which the
feoffec was to take should be marked out, whether for his
own life or that of another person, or in tail, or in fee
sunple, ov otherwise. Thus the land may be given to the
feoffee to hold to himself simply, and the estate so liwited
is an estate for life, and the feoffee is generally called a
lessee fur his life.  If the land be given to the feoflee and
the heirs of his body, he has an estate tail and is called a
donee in tail. And io order to confer an estate tail it is
necessary (except in a will, where greater indulgence is
allowed,) that words of procreation, such as ¢ heirs of his
body,”” sbould be made use of.  If the land be given to the
feoffce and his heirs he has an estate in fee simple, the
largest estate which the law allows. In every conveyance
(except a will) of an estate of inheritance, whether in fee
simple or fee tail, the word “‘heirs” is necessary io~be used
as o word of limitation to wark out the estatc. Thus ifa
grant be made to 2 man aud his seed, or his offspring, or the
issue of his body, all these would be insufficient to convey
an estate tail, only an estate for life.  So if a man purchase
lands to have und to hold to him for ever, or to him and
his assigns for ever, he will have but an eswte for life
and pot in feesimple. Before alicnation was permitted the
heirs of the tenant were the ouly persons besides himself
who could enjoy the cstate, and if they were not incntioned
the tenant could not hold lunger than for his own life. At
the present day the free trausfer of estates in fee simple
is universally allowed, but this liberty is now given by the
law and not by the particular words, by which an estate
may happea to be ereated.  So that though conveyances of
estates in fee simple are usually made to hold to the pur-
chaser, his heirs and assigns for ever, yet the word ¢ heirs”
alone gives the fee simple of which the law cnables him to
dispose, and the rewainirg words, and his assigos for ever,
have ut the present day no conveyancing virtue at all, but
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are merely declaratory of that power of alievation which
the purchaser would possess without them (pp. 119-121)

These remarks will, we trust, enuble those whe have
obtained vesting orders under this statute to ascertain
whether the full estate intended to be vested hos been
actually conveyed by the order,—especially fee simple
estates purchased at sales bad under decrees of the Court
of Chancery.

CHANCERY NOTICE!

During the circuits for the examination of witness, the
‘ourt will not sit on Tuesday, except in casc of the postpone-
ment of any of the circuits. Notices, however, will be given
for Tuesday, as usual, and court will be he.d on the Satur-
day of cach week, for which days the notices for Tuesday
will continue good, or for the first day on which court will
be held. In Chambers, business will be taken on any day
that the Judge may be in town, and notices of motion are
to be vivea in the usual manuer, and will continue goud
for any day that Chambers may be held, in the cvent of
their being no sitting on the day named in the notice.

Dated, 16th September, 1861.

COMMON LAW JUDGMENTS.

QUEEN'S BENCII.

CASES ARGUED DURING EASTER TERM LAST.
Present :—McLzay, J.; Boaxs, J.
Judgt ents delirersd, Thursday, Sept. 12, 1861.

.Glllci:on v. Alexander.—Rule absoluts to set aside proceedings
with costs. One week further time to plead.

LBank of Upper Canada v. Killaly.—Rule discharged.

MeClinnee ¢ The Covporation of ¥orkwdic.~Ttule nigs for new
trial refused, and judgment for defendants on demurrer to 20d,
3rd and 4th pleas, and for plaintiff on demurrer to 5th plea.

Regina v. Askin.—Rules discharged.

Carrall v. The Bank of Montreal.—Rule discharged.

Corbett v. Kirkpatrick.—Judgment for plaintif on demurrer
with Jeave to amend in two weeks.

Sgnley V. The London Gas Company.— Appeal allowed without
costs.

Mclionald v. @. W. R. Co.—Rule dischar and jedgment
for defendants on alt the demurrers except degf\:’mr toJSlhg;?lu,
and for plaintiff as to that demurrer.

Todd v. Perry.—Judgment for plaintiff,

di,z;a:l:vef:y V. The Buffalo and lake Huron Ravwcay Co.—~Rule
Ferrie v. Werght.—Rale discharged.

Bartles v. Benson —Rule absolute for new trial, cosis to alide
the event.

Craig v. Odell.—Rule absolute on payment of costs.
Angha v. Hendcrson.—Judgment for plaintiff on demurrer,

September 23, 1800,
The Queen v. Preston et al.— Rule absolute to qoash indictment.

fiank Upper Cunada v. Corbett.—Rule discliarged with costs.

Town of Surnia v. Great Western Raibwoy Company.—Rule
diecharged.

Town of Cudirick € Buffulo and Lake Hluron Ralicay Company
—~Wpecial case.  Judgmeut for pluintiffs  Held, thut fand covered
witl: water is not linble to taxation under ths Assessment Act.

Corporation of Essex v. Strony.—Rule discharged with costs.

Watts v. Howell —No judgment, stands for re-argument.

Martin v. White.—Rule absolute for new trial on payment of
costa.

TRINITY TERM.

Present : — Ronissox, C. J.; Burxe, J.

Monday, Beptomber 23, 1861.
MeCuale v Shore —Rule discharged.

Addison v, Burridl.—Rule absolute fur new trial, costs to abido
the svent.

Pherrdl v. Turner.~Rule discharged.

Lake v. Wriy't —Rule discharged.

Me Donell . ifclionelt —Rule absolute for new trial vpon pay-
ment of costs by plaintiff; plaintiff to be at liberty to amend his
pleading.

In the maver of Charles Widder v. The Buffulo and Lake Huron
Company.—Rule absolute for mandamus n:ss.

Ruobinson v. Stock.—Rule discharged.

In re Simons v. The Corporatin of the Town of Chatham —
Rule absolute to quash by law with costs,

Todd v. Walsh.—Rulo absolute for n new trixl upon paymeat of
costy,

Shack v. Smith. —Rule discharged.

Balduin v. Foster.~—Rule absolute for new trinl without costs

Talcutt v. Sycklesteen —Rule discharged without costs,

Reeves v. The Corporalion of the Cify of Toronto.—Rule dis-
charged.

Iurd v. Pulmer.-—Rule discharged.

Mc Murtrie v. Swanston.—Rule di:charged.

In the matter of the heirs of Francis Ann DBoulton.— Ileld, that
title and interest of parties proved as siated in partition Act.
Order accordingly.

Dizon v. H ruilton.—Rule discharged.

Chamberlin v Smith.—Rule discharged.

Vidal v. Donald —Ralo discharged.

Nourse v. Foster.—Rule diecharged.

In re Wright and Cornish.—Rale for transfer articles from one
attorney to another.

Nicholson v. Burkholder.—Rule absolute for new trial, costs to
abide the event, upon conditivn that it be admitted on the trial
that the late James McGill died seized. If not drawn up in three
weeks - ulo tc be discharged.

In re Durand.—Rule discharged with costs.

Humberson v. Henderson. —Rule refused. Iletd, 1. That if there
be a plea on the record putting title in question. a County Court
is ousted of jurisdiction. 2. That a plaiutiff in a Superior Court
with a plea of that kiud on the record is entitled to full costs.

In re McDougall and Toxnship of Lobo.—Rule refused. deld,
that Township Councils are enabled but not required to pass by-
laws for the relief of the poor. The relief is discretionary not
imperative.

Presunt :—S8irJ. B. Romixsox, Bart., C. J.; McLgan, J.; Berys, J,
8aturday, Feprember 28, 1861,
Clark v. Donaldson. —Rule absolnte for new trial without costs.
Vunce v. King et al.—Verdict for plaintiff on 1stissue to staud;
for defendants on 2ud and 3rd issues and judgment tur defendants
upon the demurrer.
Smith et al. v. Bill et al. —Rule absolute for new tria) without
costa,
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Addison v, Jennings.—Appenl from county court allowed. New
trial ordered. Costs 1o abide the cvent,

Sparling et al. v Robertson.—Appeal allowed. New trial or-
dered without costs.

Murdoff v. Wier.—~Judgment {or defendant on demurrer.

MeDonald v, Bell. —Judginent.

Dentson v. Nation —Judgment for plaintiff on demurrer, with
feave to apply to amend within a fortnight,

Moore et al. v, Gurney et al.—~Judgment for plaintif on de-
murrer, with leave to apply to amend in ten days.

Moore et al. v. YeKmnon.—Judgment for plaintiff on demurrer.

Lyam et uz. v. Muler.—Rule abisolute for new triul granted with-
out costs.

Craw:ford v. Corporation of Coboury.—Judgment for plaintiff on
all the demurrecs.

a Com. Bank v Buank of Upper Canadu —Judgmeunt for defen-
ants.

Techan v. Learny —Postea to plaintiff.

Fortune v. Garnett.—Postea to plaintiff.

Harres v. Malloch —1ostea to phrintiff.

Bunk of Upper Canada v. (lass.—Judgment for defendant,

Sykes v. Cobourg and Port [lope Radway Company.—Juigmest
for defendant

Gluss v. Wigmore.—Judgment for plaiatiff.
fteg. v. Dessauer.—Rule discharged.

Reg. v. Davidson. —Judgmeut for the crowa.
McCoy v. St —Judgment for defendant.

Small v. Cuty of Toronto —Rule absolute for new trial.
to alude the cvent.  Leave to amend.

Rey v. Wulker.—Conviction affirmed.

Costs

COMYON PLEAS.
CASES ARGUED DURING EASTKR TERM LAST.
Present :—Dnarsg, C. J.; BRicuarns, J.; Haganry. J.
Saturday, August 31, 1861.

Bnarr v Baldwin et al.—Judgment for defendants on demurrer.

Ryland v. Kmg et al.—Rule absolute to enter a verdict for
defendants, Swith and Richards, with leavs to plaintiff to take
out a rule ntsi for judgment non obstante veredicio.

Doan v. Warren et al.—New trial on payment of costs.

Mean et al v. Short et al.—Judgment—Defendsuts to have costs
of the issues, and the costs of the cause as relating to the issues
feund for them. Plaintiffv to have general costs of the cause,
(except as to the issues found agaiust them,) and the costs of the
issue on the plea of sct o against the defendants de bonis proprus.

TRINITY TERM.
Present: —Dmarsy, C. J.; Ricnaros, J. ; Hacanry, 1.
Monday, September 23, 1861,

Macauloy v. Moodie.—Judgment of Court of Queen’s Bench
affirmed. Tostea to defendsnt.

Hort v. Benson.—Rule absolute to dismiss appesl with costs.

Ogilvic et al. v. McLeod.—Rule nisi discharged.

Moore v. Gray et al.—Bula absolute for new trial o payment of
costs.

Macdonald v. Macdonald. —Rule discharged.

Buhop of Toronto v. Cuntwell.—Rule absolute for new trial
without costs.  Ileld, that = term’s notice is as much necessary in
an action of cjectment as in other actions.

Turner v. Mills.—Rule absolute tu enter verdict for defendauts.

Smith v. Modcland.—Appeal allowed without costs.

“wzgerald v. Kendall —Rule discbarged.
Parker v. MeDanald.—Rule discharged w'th costa.
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Howard v. Nuight.—Appeal allowed without costs, new trisl
ordered.

Jury v. Fry.—Postea to plaintiff,
Holder v. Langley.—Rule discharged.

Patterson v. Langley.—Rule absolute for new trial, costs to
abide the cvent.

{liggms v. The Cuy of Torunio.—Rule alsolute for new trial
without costs.

Kirchhoffer v. Roas et al --Ru'e nbmolute to arrest judgment
unless plaintiff withio one woanth amead by suggestng omitted
facts.

Netropolitan Gas Compuny v. Rossn,—New trinl, costs to abide
: the eveat.

Mertin v. Cowan.—Appeal diemissed with costs.

empsey v Uarson.—~Appenl allowed without costs.

Haght v. MeInnis.—Appeal allowed without coste,

Buatden v, Klhot.—Rule absolute for new trial without costs.
Perritt v. Arnold —Rule discbarged.

MeNab v. Howland & Futch.—Rule absolute for new trial, costs
to abide the eveat.

Present :—Dsaves, C. J.; Ricnawns, J.; Haqanry, J.
Eaturday, Sopteuiber 28, 1861.

Seuth v. Mutchmore.—Rule absolute fur new trisl withuut costs.

Cleland v. Robirson et al.—Role absolute to set nonsuit aside,
and for a new trial except as to defendant Robinson.

Dunne v. O’ Rally.—Rule absolute, without costs.

Moore et al. v. Chambers.—Judgment for plsintitf on demurrer
to equitable plea for defendant on plea of nunguam indebuat, wita
leave to plaiutiff to amend on payment of costs.

Meccre et al. v. Hudson.—Judzment for plaintiff on demurrer to
ples.

Noore et al. v. Murphy.—Judgment for plaintif on demurrer;
equitable ples held bad.

Moore v. McDonald.—Plaintiff entitled to judgment on demaur-
rer. lield, plea bad.

Clendenan v. Great Western Railway Company.—Judgment for
plaintiff on demurrer.

Gouanlock v. Smuth.—Appes! dismissed without costs.

Moore v. Numa.—Appeal Jismissed with costs.

T'he Queen v. The Provisional Counedd of Dt mov.~Rulo diovburged
with costs.

In the matter of George Michie and the City of Toronto.—Rule
sbeolute to quash clanse 4 of by-law, without costs, and discharged
as to residue.

Proudfoot v. Harley.—Rule discharged.

In re McMaster and the Corporation of the Village of Newmarkef.
Rule absolute with costs.

Harvey v. Mutual Fire Insurance Company of Prescott.—Rule
absolute. Postea to defendants.

Brown v. Osborne.—Judgmeat for plaintiff on the demurrer,
with leave to the defendant to amend within ten days on pay-
ment of costs.

LAW SOCIETY OF UPPER CANADA.
MICHAELVAS TERM, 1560,

ARTICLED CLERKS EXYAMINATION.

SMITII'S MERCANTILE LAW.
1. What is a restrictive endorsement, sud an endorsement sans
recours respectively of a bill or note ?
2. Can a lien be retained for a debt, the remedy by action for
which Is barred by the Statute of Limitations? QGivo your reasons.




E

LAW JOURNAL.

[Ocrosxr,

8. When does a right to stop in transitu arise, and when is it
determined ; and will the bond fide endorsement of bill of lading,
in any way, and if so, how affect it ?

4. Will such a delivery of goods as would be sufficient to sup-
port an action for goods sold and delivered, be sufficient to ratify a
contract of sale within the Statuto of Frauds? State the differ-
ence.

BLACKSTONE'S COMMENTARIES, VUL 1.

1. How may a corporation be created, and how dissolved ?

2. Below what age are children presumed not to be criminally
answerable for their Acts ?

8. What is municipal law, and into what four branches is it
divided ?

STORY'S EQUITY JURISPRUDENCE.

1. Distinguish between a bailment and & trust.

2. When are volontary settlements of rea! estate void, and
when not.

8. When iy surprise or mistake a ground of equitablo jurisdic-
tion.

4. When is reliel in equity with respect to s _eties more
complete than at law ?

6 How, and when are receivers appointed, and what are their
rights and daties ?

WILLIAMS ON REAL PROPERTY.

1. Can a husband convey to his wife ? and give reasons for your
answer.

2. What effect, if any, has the deed of an infant ?

8. What is the effect of the registration of a judgment, and
what are the rights and remedies under it ?

4. Can & mortgagor make a conveyence by leass and release,
snd give reasons for your answer?

6. Give the most important statatory provisions of the Statute
of Limitations with respect to real estate.

NTATUTES AND PLEADING OF COURTS.

1. In what cases will replevin lis in Upper Canada?

2. What is the effect upon a cause of the withdrawal of a juror
at the trial?

8. Can an award undera compulsory reference be enforced, and
if ®o, how, before the time for moving to set it aside has elapsed ?

4. Within what time must a bond be perfected and executed so
as to stay execution, in the case of an appeal 1.um the decision of
a County Coart jadge ?

5. When a person, not an infant, nor of unsound mind, has been
served with an office copy of the bill, within the jurisdiction, but
not personally, in what manner must an order pro confesso be
applied for against him ?

6. Can a decree be obtained before the time for answering has
expired ? State the practice in such c.ses.

7. Does the dismissal of a bill for want of prosccution operate
as a bar to another suit of the same sort ?

8. What is the practice when cne of the parties wants a re-
heariong ?

9. What is the practice in procceding under a refer»uce to the
master as to title?

" YANINATION FOR CALL.

SMITI'S MERCANTILE LAW.

1. Will tho delivery of goods to an agent of the vendee appoint-
ed to convey them, deprive the vendor of Lis lien for the price;
or of the right to stop in transitu, or either?

2. What are the respectivo rights of debtor and creditor as to
the appropriation of sums paid by the former?

8. What are the :mplied warranties in a marine policy ?

BYLES ON BILLS.

1. What are the essential tequisites cf a bill of exchange?

2. 1s the drawer of n bill of exchange, accepted for his accom-
modation, entitled to notice of dishonour under any, and if so
what circumstances ?

8. When, and by whom, must o bill of exchange be paid so a3
to extinguish the instrument?

TAYLOR ON EVIDENCE.

1. What are the respective fanctions of the judge and jury with
regard to a written instrument offered in evidence.

2. Wbat is a lateut and what is a patent ambiguity, and which
can be explained by parol evidence ?

3. Under what circumstances must a confession have been made
to render it admissable in evidence ngaiost a prisoner? Is there
any statute applying to this subject ?

4. Upon what principle are declarations accompanying acts
admissible as evidence ? Is this in reality an exception to the
rule rejecting hearsay evidence ! Give your reasons.

STORY'S EQUITY JURISPRUDENCE.

1. Explain what is meant by tacking; how far the doctrine is
affected by our registry laws, aud in what cases it may still be
applied ?

2. Under what circumstances will & surety be held to be dis-
charged in equity ?

8. Explain the doctrine of specific performance, and whether it
will be put in force with respect to land in foreign countries ?

4. When is a trust deemed a purchase, and when not ?

6. What defences are peculiar to equity ?

WILLIAMS ON REAL PROPERTY.

1. What is the effect of the destruction of the reversion upon the

rent incident to it ?
2. What are the requisites of a conveyance for barring an estate

tail ?

3. What is equitable jointure ?

4. What are powers, and explain how estates thereunder take
effect ?

5. What is a shifting use, and distinguish between it and a
remainder.

PRACTICE AND PLEADING

1. What is the difference betweén a demaurrer at law and in
equity in poiot of pleading ?

2. Can the silenco of the answer as to any statelaent in the bill
be construed into an implied admission of its trath?
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8. What is the effect of admissions made in an answer by one
defendnnt as regards his co-defendant ?

4. What effect bas an unproved allegation of fraud in the bill,
on the costs of the suit, when the plaintiff succecds generally ?

6. Iow is a bill takeu pro confesso ngainst s married woman ?

6. What is a departurs in pleading ?

7. At what period of a suit may cither party with or without
leave of the court or 8 judge serve interrogatories on the opposite
party ?

8. In what cases can a suhmission to srbitration be now made
a rule of court?

9. In what cases of finding ca an imwalerial issue will a re-
pleader or judgment non vbatante reredicto, respectively be granted ?

10. What is tho effect of a reversal of a judgment, by virtue of
which a judgment creditor has garnished a debt, upon the
garoishee, who hias paid over to such creditor the amount due fiom
bim to the judgment debtor, under a regular order?

ADDISON ON CONTRACTS.

1. Tn what cases will a contract in partial_resteaint of trade be
upheld ?

2. Mention some csses in which a representation made by the
vendor st the time of ssle will, and some in which it will not,
amounnt to & warranty.

8. What will amount te & sufficient acknowledgment in writing
by a debtor, to take a ca=» out of the Statute of Limitations?

POSTPONED ARTICLES RELATING TO TIIE DIVISION
COURTS.

Several articles on our list for preparation, have been
unavoidably postponed in comsequence of the continued
abscnce of one of the Editors iu Earope. His return,
daily expected, will enable us to fulfil all promises at an
early day.

CHANGES IN THE LAW.

CHARGE OF M8 LIONOR, K. McKENZIR, F8Q, JUDGE OF TIIE COUNTY
COURT OF PRONTENAC, LENNOX AND ADBINGTON, TO THE ORAND
JURY AT THE LAsT CUURT OF QUARTER SES3{ONS FOR THE
UNITED COUNTIES.

Mr, Foreman and Gentlemen of the Grand Jury:—I find
by the Sheriff’s calendar that twelve prisoners are confined in
the common gaol of the counties, or out on bail, charged with
crime. Their cases will be submitted to your investigation.
The offences alleged are of the ordinary character, and call
for no special direction from the court. Cther parties, not in
the calendar, charged with crime, may be out on bail. I be-
lieve such parties are out ou bail. The respective charges
will be brought under yoar consideration in due furm of law
by the Crown Attorney, who will, no doubt, affurd you every
assistance in bis power to enable you to get at the truth of
such matters as will come before yon as a Grand [nquest.

At the time of the last sittings of this court, in the month
of June, I did not receive the authorized printed copy of the
statutes passed in tho last session of the Provincial Parlia-
ment, consequently I was unable then to direct the attention
of the Grand Inquest to the alierations and changes made
thereby in the law. An Act was pas=cd to prevent vexatious
indictments for certain misdemeanors. For the future no
bill of indictment for perjury, suburnation of perjury, con-
spiracy, obtaining moncy or other property under fulse pre-

9
-

tences, keeping a gambling hou:e, keeping n disorderly house,
and any indecent assault, ahaill be prerentod to, or fuund ty,
any Grand Jurv unless the prosecator or other persun pre-
senting such indictment had been Lound by recognizance to
prosscute or give evidence against the party accused of auch
vffence, or unless the persun nccused lins been committed to,
or detained in, custody, or has Leen by recognizance to
appear tu answer to an indictinent to he preferred agninst
him for such offence, if charged to have beem committed in
Upper Canada, Le proferred by the direction or with the coan-
sent, in writing, of a judge of vne of the supreme courts of
Inw, or of Her Majesty’'s Atturney or Solicitor-General fur
Upper Canads, or of n Judgo of oue of the Cuunty Courts or
Recorder of a city in Uppor Canada.

And when a party is charged before & Justice of the Peace
with any of the said enumerated uffences, and the justice shalt
see fit tu refuse to commit or to bail the persun charged, then,
in case the prosecutor shall desire to prefer an indictinent
respecting the said offence, the justice is buund to tuke the
recognisance of such prosecutor to prosecute the charge or
complaint, and to transmit such recognisance, infurmation
or depusitivn, if uny, to the County Crown Attorney.

By another Act the law relating to the unlawful adminis-
tering of poison has been amended. Ieretofore the law was
found insufficient to protect persons from the unlawful ad-
ministering of poiton, except in cases where the intent was
to commit marder. Now, by the act in question, it is de-
clared that whosoever shall unlawfully and malicicusly ad-
minister poison or other destructive or noxious thing, so ns
to endanger the life of such person, or so as tharchy to inflict
u‘pon such person any grievous bodily harm, shall be guilty
of felony, and, being convicted thereuof, shall be punished
accordingly ; and whosoever shull unlawfully and maliciously
administer to, or cause to be administered to or taken by any
other person, any poizon or other destructive ur noxious thing,
with intent to injure, sggrieve or annoy such person, shall be
guilty of a misdemeanor, and being convioted thereof, shall
be punished accordingly.

By another Aot of the last session it is enacted that when
any person, being feloniously stricken, poisoned or otherwise
hurt at any place within the limits of this Province, shall die
of auch stroke, poisoning or hurt upon the sea, or at any
place ou* of the limits of this Province, every offence com-
mitted in respect of any such case, whether the same will
amount to the offence of murder or manslnughter. may be
dealt with, inquired, tried and punished in this Province in
the same manner in all respects as if such offence had been
wholly committed within the limits of the Province.

The Act respecting the Extradition of fugitive felona from
the United States has been amended. The power of appre-
hending such fugitive feluns, and of enquiring into the truth
of the charge made against thom with a view of a requisition,
being made by the United States Government to deliver them
up under the Ashburton Treaty, is now taken out of the
hands of the ordinary magistrates, and very properly placed
in the hands of the judges of the Superior and County Courts,
Recorders of cities, Police Magistrates, Stipendiary Magis-
trates, and Inspector and Superintendent of Police empowered
to act as a justice in Lower Canada. This amendment of the
law was rendered necessary by the legal complications which
attended the case of Anderson, a colored person who escaped
from slavery in the State of Missouri, and fled inio free
Canada, and who, unfortunately, killed a white man in mak-
ing his oscape. This celebrated case, as you all know, called
forth much learning, and the learned judges differed in
opinion in expounding the treaty and the law. The feeling
of the Province from the one end to the other—the feeling of
Great Britain and Ireland,—the feeliog of our countrymen all
over the world, was aroused and enlisted on the side of this
poor man. At one time it would appear that the whole re-
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sourcea nf the British Empire would be called forth to save|
him from slavery and death. During all the excitermeant
culled forth by the case, the sober majesty of the law was .
respectel, Tho people at home and abroad, had implicit”
faith in the power of truth, and that in the end it should pre-
vail—it hua prevailed. The fugitive is tres, his chaina have
fallen off him, and slavery with all its crimea and horrors,
sta.ds rebuked and puniaﬁod in hin perron. 1t wan truthfully
and eloquently remnrked by Mr. Justice McLenn, in giving
his elaborate judgment in the case: *The man,’ he said, * wns
¢ mmitting no crime in endeavoring to escaps from sinvery,
aad w better his own condition. .\ love of liborty is inherent
m the human breust, whutever may be tho cnnplesion of the
skin; its taste is gratefu! and ever will be an, till nature her-
self shall change: and in admisistering the laws of a Britsh
Provirce, I can never feel bound to recognize an law, anny
ennctinent srhich cap convert into chattels a very large num-
ber of the human race’—lunguage worthy of the bench in
its best ol dnys, nnd 'vorthy ot the upright and manly cha-
racter of him who gave it utte~ance.

Ariother Act of considerable importance wan passed in the
last Session of Purliament, to provide for the more general
adoption of the practice of Vaccination. The small pox for
uges had been a direful scourge to the human race. Death
and desolation fullowed its desastating course. All authors
who give an account of it tell us the great mortality occa-
sioned by this loathsome disense wherever it has appeared,
and the consequent terror which everywhere seised the minda
of the le on its appearance among them. Itis said that
physicians had been acquainted with the small pox for up.
wards of a thousand years before any idea had heen promal-
gated that its ravages could be arrested, and iis virulence
mitigated by artificial means. Beveral eminent physicians
studied the disease with care and attention, bat i1t was re-
sorved for our own gifted countryman Jenner, to discover and
establish the efficacy of vaccine innoculation. When vaooi-
nation was first introduced by Jerner, like other new disco-
veries, it encountered opposition and ridicule. But Jenner
lived to see the triumph of his discovery complete. Ilo lived
to see vaccination introduced into the public Lospitals, and
the army and navy of Great Britain, and himself acknow-
ledged as a public benefactor by the Iwperinl Parliament,
which couferred upon him two grants of £29,000 and £10,000.
Yaccingilus Is nuw uulversal, cud has bovume a eubject for
Purlisments to consider and govearnments to rezulate. By
our own Act of last gession, the law ims taken the practice
of vaccination under its own vigilant eye, to a certain extent.
For the future, no money will be granted or paid to any hos-
pital unless it has a distinct and separato ward set apart for
the exclusive use of patients afflicted with the small pox ; and
the Council of ench of the cities of Quebec, Three Rivers, St.
Hyacinthe, Montreal, Ottawa, Kingston, Toronte. llamilton,
London, and the town of Sherbrcoke, are required to contract
with some legally qualifed and cumpetent medical practi-
tioner for one year, and so from year to year, for the vacci-
pation, at the expense of the city, of all poor persons, and at
their own expense, of all other persons resident in such city.
Within three months after the passing of the Act, the Council
of each such city shall appoint a convenieut place in each ward
of such city for the performance, at least once in each month,
of such vaccination, and shall take effectual means for giving
from time to time, due notice of the days and hours at which
the medical practitioner cuntracted with for suoh purpose,
shall attend to vaoccinate persons who may then appear, and
also of the time whea such medical practitioner will attend
to inspect the progress of such vaccination in the persons so
vaccinated.

After the first day of January, 1862, parents and persons
who have the care of children in the s3id cities, are Louand to

take children, v.thin four months after birth, to the medical

ractitioner in attendance at the appointed place, in the ward
ia shicli they may reside, for the parpose of being vacci-
nated ; and to exhibit them to the medical practitioner npon
the eighth day following the day of vaccination, in order that
he may ascertain by inspection, the result of such operation.
A certificate of auecersful vaceination ahall L delivered to the
parents of the child by the practitioner who performed the
operation.  Any parent or person having eare or cuatodv of
any child, who shall not causo it to be vaccinated within the
period preseribed by the Act, shiall be liable to a penalty of
five dullars, recoverable upon a aummary conviction,

It is to be trusied that the authorities of this city will em.
ploy n competent practitioner fur Kingston, to carry out the
requirementa of the law, and appoint & proper place in each
ward ol it, for the purposes of the Act. Although the provi.
sions of the Act aro for the preseat restricted to the nin- ities
of Canada and the town of Sherbravke, it is nat improbable
but they will Le extended in due time to all towns, villages,
and i{ownships in the Province In the meantime people
living in towns, townahips and municipalities, not included
in the Aect of Parliament, should take their chiliren to a
qualified medical peactitioner within the time mentionod in
the statute, and have them properly vaccinated. They owe
this duty to the children, to themselves, and to society at
large. If we cannot extirpate this loathsome disease, let us
do all in our power tc circumasocribe its progress, and avail
ourselves of every security which science and intelligence
have placed within our reacl: against the virulence of such a
dreadiul malady.

The Act which was passed last year for the purpose of ex-
empting certain articles from seizure in satisfuction of debts,
has been amended by oonfining its operation to debts con-
tracted after the 19th day of May, 1860.

The Act respecting the investigation into a:cilents by fire
has also been amended. The party requirin ; the investiga-
tion, hereafter must pay the expeanses of such investigation,
unless the investigntion be ordered by .. wr ting under the
hand and seal of the Head Officer of the Mun cipality, and of
at least two other members of the Council thereof,

Acts were also passed for the better assignment of Dower :
and to repeal the laws relating to the registration of judg-
ments in Upper Canada.

All new Acts, and nll amendments of old Iaws should be
promulgated as speedily ns possible after they hasve been
rasscd and sanctioned ; and their provisions should be made

nown as publiciy and extensively as practicable. With
this view I have directed your attention to some of the most
prominent Acts of laat Session having force in Upper Canada.

It is an old maxim in English jurisprudenoe that ign rance
of the law doth not excuse any man. For every man is bound
at Lis peril to know the law of the country. Ilalf the litiga-
tion in the country, and a great portion of the dispvtes which
our courts and juries have to settle, arise out of an improper
acquaintance with the requirements of the law. The unwil-
lingness on the part of & large portion of the commnnity to
resort to legal advice and guidance before entering into
agreements and undertzkings is a fruitful source of litigation
and trouble. Paper writings intending to seoure rights and
execute terms, are often drawn so loosely and imperfectly
that the partiea differ and quarrel as to the meaning and con-
struction thereof. Resort then is had to the court for an
interpretation. Often a few dollars paid in the beginning to
professional man, for drawing out papers and giving a proper
advice, would save many pounds and much trouble and vexa.
tion. It is not private individuals only who err in this
rgg;ect, but justices of the peace, and muuicipalities get into
difficulties thenselves and cause difficulties to others by not
apprehending the law, and not adbering to its forms and re-
aulrements. At almost every sitting of this court we find the

rst day, and often the second taken up in heariog appeals
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from the summary convictions of justices.  Canvietions
quastied for wnat of form and requirements  Weo find also
every term of the supreme courte nt Torouta largely vecupied
in cuntesting the legality of by-laws, and such by-laws are
fraquently quashed for not heing teamed according to las,
Convictions founded upon municipal hy-laxs nre repeated!

quashed for want of a proper bv-law to support them, which
oceasions justice to bo defeated.  Fnormousexpenses, trouble
ard inconvemence are the consequences. When it is taken
into consideration that municipal by-laws and proceedingy
bind to a certain extent the property and rights nllthe puhlic,
and mway affect future rights, great care should be taken in
the naming and passing of them. The idea has often sug-
gested itrelf to me that 1€ the various municipalities in eac

county would enme to nn agreement among themselves to
employ some legal gentleman at the County Town, the Count

Attorney, or any other legal man, to advire them in all
matters touching by-laws and nther lagal instruments, great
saving would be effected, and much trouble avaided. The
matter deserves the consideration of those concerned.

It forms a part of your duty to vigit the gaol, to examine
the condition of the prisoners, and the atate of the bhuilding.
You should esee that the rules and regulativns which the
Inspectors of Prisons have promulgated at the commencement
of the year, are complied with by the officers in charge of the
gaol, who will furnish you with a copy of such Rules nnd
Regulations.

———

SELECTIONS.

THE NEW LAW OFFICERS OF THE CROWN IN
ENGLAND.

The new Lord Chancellor, who was recently gazetted to &
rage as Lord Westaury, of Westbury, in the County of
Vilts, but who for some timo to come will be better known to
the public and the protession as Sir Richard Bethell, is & native
of the town of Bradford-on-Avon, Wilts, where hs was born
June 30, 1800, 1lis father was Dr. Bethell, a physician, resi-
dent first at Brisiol and aftewards in Loudon, the desegndant
of an ancient Welsh family, originally named * Ap Ithel,” of
which the late Dr. Christopher Bethell, Lord Bishop of Bangor,
was & distant relative. Dr. Bethell, of Bristol, enjoyed the
reputation of being a man of great skili in his profession ; he
was a man of education and considerable mental pawers, ang,
what is more, one who in early life had little or nothing to
Jepend ugon but his medical practice. Dr, Bethell devoted
bimself earnestly to the education of his son Richard, the foture
Chancellor, who has been known to attribute whatever success
he has had in life to his father's attention to his education,
and to the care and skill with which that geatleman formed
and disciplined his mind {rom his earliest years.

Sir Richard Bethell was brought up in Bristol, where his
early education was conducted at a private school. Just before
he sttained the age of thirteen he returned home, in conse-
quence of the achuol being given up, and remained st home for
s short time, pursuing his studies under the care of his father.
At the age of fuurteen his father determived to send him to
Oxfurd, aud be lost no time in entering his name on the bhooks
fur admission in Wadham College. This was in October, 1814,
After soma demur on the part of the authorities, in con-
sequence of his extreme youth, hewas permitted to matriculate,
and went into residence as a commoner early in the following
year. A scholarsbip at Wadham College wns the subject of
@& competise examination in the following June; and although
there were many candidates, and consequently asevere contest,
youny Bethell, in spite of his extreme youth, was fortunate
envugh to obtaiu it, and to be elected scholar on the dav that
be cumpleted his fifteenth year—an example of precocity

which, 11 it has ever been equalled by any living personage, |

has haen equalled only by the present Bishop of Fxeter.
Whilst in resulence ha enjoyed the proceeda of a callege exhi-
hition fur proficiency in fireck, and the«w resources enabled
him to emmplete his education with hut lictle aid from his
father. Lo clused an under-graduate carcer of great promise
by taking his B A. degree in April 181¥—~before he wus cigh-
toen—gsining a tirat class 1n clasvieal, and a second in mathe-
maticalhonours, Induecourse of time he succeodud ton fellow-
ship, having maintained himaelf in the meuntime Ly acting nn »
resident private tutor.  S)on after finishing his year of proba-
tion, he came to London, and having previvusly ontered as a
atudont at the Middle Temp'e, he bugin to study liw in ear-
nest. Haiving leen called tu the bar at the Middle Tomple in
Nov. 1823, he bezan practiso ns s Chancery hurrister, and
s0-n obtaned considerable distinction, and what 14 hetter a
ennsiderablo share of husiness. De. Gilhert, now Bixhop of
Chicliester, then Principal of Brasennse College, and who had
heen ono of hiy examiners in 181X, appointed Mr. Bethell
counsel fur his college in & suit inntimte«f ngainst them by a
wealthy and influential nobleman in the easc of England, in
which un adverse decision would have been u serious hlow to
the society over which he presiu '. It is said that & very
eminent cuunxel advised a compromise, nnd that the college
was only encouraged to T it the action by the earoest repre-
sentations of Mr. Bethell, wuu was then comparatively a young
and untried - an. The college persevered and gained thie day.
This success, of course, greatly sugmented Me. Bethell's prac-
tise, which continued to increase until early in 1840, when he
was then nominated a Queen’s Cuunsel by the then Lord
Chancellor, the late Earl of Cottenham.

The elevation of Mr. Wigram and Mr. Knight Bruce to the
judicial bench, and the death of Mr. Jacob, made way for Mr.
Bethell as the ackncwledged leader of the court at that time
presided over by the late Sir Lancelot Shadwell, over whuse
mind, and indeed over whose legal decisions, Mr. Bethell was
very justly supposed to have established and to exercics a very
powerful Influence. e continued to practise with great suc-
cess ‘n the oquity courts under Lords Cottenham, Truro and
Cranworth, down to the formation of the Aberdeen or Coalition
Cabinet, in the month of Dec. 1852, when he was appointed
Solicitor-General (Sir Alexander Cockburn being Attorney-
General), and received the honovr of knighthood. Meantime,
on a casual vacaucy which occurred in the ear}‘y part of 1851,
Mr. Bethell was rcburned $o Parliacicnt in ¢lso Liboral iuterest
as one of the membera for Aylesbury; and at the general elec-
tion of the following year he regained his seat, in conjunction
with Mr. Austin 11, ln.yn.rd. the Eastern traveller and author.
He was agnin elected at the dissolution of 1857 ; but, owing to
a difference which arose us to a compromise with the opposite
party, in 1859 he withdrew from Aylesb.'ry, and was a sue-
cessful candidate for the support of the ciestors at Wolver-
hampton, by whom he was chosen without opposition, in the
place of their veteran M.P., Mr. Thomas Thorneley, who then
retired on account of increasing uge and infirmity.

While engaged in the discharge of the duties of the import-
ant post of the Solicitur-Genernl, Sir Richard Bethell greatly
assisted in carrying through the Lower House the Succession
Daty Bill ; as also the Oxford University Reform Bill, the Bill
for the Abolition of the Ecclesiastical Courts, and several oither
measures of imaportanec  On the promotion of Sir Alexander
Cockburn, in Nov. 1856, as Chief Justice in successivn to Sir
John Jervis, Sir Richard was appointed Attorney General,
in which capacity he carried, after a formidable struggle,
measutes for the Abolition of the Ecclesinstical Testamentsa-y
Courts, the establishment of the Divorce and Probate Courts,
&c. 1le 1ls0 broapght before Parliament the Fraudulent Trus-
tees Act, and the Charitable Truste Act, in addition to several
other important measures relating to improvements in the
Equity and Common Law Courta.

When the new Court of Probate and Divorce was about to
be formed, it is understond that Lord Palmerston offered .ae
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judpeslip to Sir Richard Betbell, as an acknowledgment of | ship in 1859, an which ocension he received his usunl bonour

his distinguished servives in couducting tr u successful issue ! of knighthood,

Sir Wallinm (who is himself we believe n

the important measures of law reform upon which the court) staunch and active meinber of the Wesleyan buuly) is murried

was established.  Patronage to the exteat of smne £40,000 is
attached to the office; lnt Sir Richard declined the post, con-
sidering that the circumstance ot his having had in his charge
the carriage of the Bills in the Lower llouse might Iny him
open tu the imputation that his exertiuns in connection with
them had not been of that disinterested character which Par
liament and the public had a right to expret at his haods.
The learned gentleman resigned the Attorney-tieneralship in
February 1858, the change of Admnnistration consequent on the

failure of Lord Palmerston’s tamous Conspiracy Bali: aad re-;

turned to bis former office in June 1839, although gencrally
named ut the time fur the Chancellorship. The latter, hox-
ever, was conlerred un Lard Camnpbell, to wwhose seat on the
woolsack Sir Rictinrd Bethell has now succeeded after just two
years’ delny.

Amongst the important law cas2s conducted by Sir Richard
Bethell may be mentioned the Bridgewater will case (in which
Lord Brownlow and the Cust family were so deeply concerned)
and the Montrose and the Shrewstbury peernge cases. In the
former property was involved to_the encrmous extent of two
milliuns sterling, and the case was ultimately adjudged by the
House of Lords. In the last named case Sir R. Bethell
appeared, in virtue of his office as Attorney-General, as ascessor
on behalf of the Crown ; and afterwards, when out of office,
during Lord Derby’s second brief administration, as counsel
for the infant sun of the Duke of Norfolk, who was made 2
party to the suit. .

In the House of Commons Sir Richard Bethell was an elo-
quent speaker and a ready debater. To use the words of a con-
temporary: *“Unlike many honorable members, and unlike
many of his brethren at the bar, he introduces the largest
amount of matter in the fewest possible words; while he rarely,
if ever, repeataan idea. As an illustration of bis powers of ora-
tory, it may be mentioned that shorthand-writers, in reporting
many speakers, are able to lay down their pens from time to
time during the delivery of spaeches, without losing anything
of importauce. Repetitions and unncessary phrases are so fre-
quent and so readily detected by professional stenographers,
that they can desist from their labours minutes and minutes
tagether, and yet afterwards present an unquestionably fall
and accurate report. With the (late) Atlorney-General, how-
ever, the case is widely different. 1lis ideas are so aptly ex-

ressed. and bis arguments 80 concise that a momentary
inattention would indubitably result ir ‘he omission of some
sontence necessary o the whole, and ec nsequently fatal to the
report.” The measures recently adopted by the Inns of Court
for the education of the studeats are largely due to the exertions
of Sir Richarl Bethell, or, as we ought to call him now, Lord
Westbury. Ile has also been, from the commencement,
Chairman of the Council of Lezal Edacation.

Oa the 19th Nov. 1826, Sir Richard Bethell married Ellinor
Mar;, dauﬁhter of Rubert Abraham, Esq., liy whom be bas &
family of three sons and fuur daughters. Two of bis sons have
l.;‘een ?lled to the Bar by the Iunorable Suciety of the Middle

‘emple.

Sir WiLLiax ATHERTON, the new Attorney-General, according
to a sketch in the forthcoming edition of ** Men of the Time,”
is the son of a Wesleyan clergyman, the Rev. William Ather
ton, and was born in 1806, in Glaszow, where his mother’s

family lived. He was called to the Bar at the Inaer Temple!w

in 1839, having practised as a “special pleader bhelow the
bar” for several years. Ile chose the Nurthern as his circuit,
and soon rose into a successful practice. In 1852 he was
elected M.P. fur Durhiam in the Liberal interest, and was re-
chaser: in 1857 and 1859. I 18535 he was appointed Judge-
Advoeate of the Ficet, and standing counsel to the Admiraly,

which post he held until his clesation to the Sulicitor-General-*

to s daughter of Thoms J. Hall, Esq., chief magistrute at
Bow-street.  Ax a lawyer Sir Wm. Atherton ia sound and safe,
but not of brillinut abilitiea and in the opinion of the Profession
he will make n very excellent juidyge when he reaches ti.c bench.
He is a sensible painstaking wan; maoderate and liberal in his
views ; ami.ble and quiet in s dispasition.  Heis representad
in Parliunent o be opposed to therepeal of the Maynouth Geaunt,
and in fasour of a Jarge extension of the suffrage, vote by ballot,
extenxive lauml refoinina, a-:d tie removal of all civil disabilities.
s name, howeser, as yet, s not connected with any very
Lportant legal caes or Parlianentary measures,

Mre. Roovoenn anuex. QC ., the new Solicitor-General, is
the se:ond = of the late Rev. William Jucelgn Palmer, many
years rector of Miabury, Ogon, by the youngest daughter of
the late Rev. Wiliinm Roandell, of Gledstone, Yorkstlure, und
brother of the late Mr J. llursley Palmer, and of Mr George
Palmer ot Nazing-park, miuny vears M P, for South Essex,
and uncle of the present Cuolunel Pailmer, of Nazing. lie is
also distantly connected with the family of the late Archbishop
of Canterbury, Dr. Howley. lie was born at Mixbury Rectory
in 1812, 2ad educated at {lugby aod Wincheater schools. In
1830 he was clected to an open scholarship at Trinity Cullege,
Oxford, where he graduated as a first-class in classics in Easter
Term 1834. having previously gained the Chancellor's Prige
for Latin Verse, in 1831 (subject * Numantia”), and for the
Latin Essry in 1835 (subject, * De Jure Clientel apud Ro-
manos”), the Newdegate Prize for English verse in 1832
(subject, ** Staffa”), and the Ireland Scholarship in the same
year. He was subsequently elected to a fellowship at Mag-
dalen Coliege, which he held as a laymen down to the date of
his marriage. Ie also obtained the Eldon Law Scholarship
in 1834. (*) Ia the year 1837 he was called to the bar at
Lincoln’s Inn, a1  practised with great saccess as & Chancery
barrister. In A; 'iY 1849 he was made a Queen’s Counsel lI;y
the then Lord Chancellor, the late Earl of Cottenham. (]
sat as M.P. for Plymouth, as a Liberal Conservative, from July
1847 till the general election of 1852, wheu he was an unsuc-
cessful candidate for re-election, having offended his consti-
tuents by voting against the Ecclesiastical Titles Bill. Iis
opponent, however, Mr. J. C. Mare, was unseated on petition,
and Mr. Palmer was chosen into the vacant seat in the following
June. He did not, however, seek re-election at the dissolu-
tions iun 1857 or 1859. He has lately been retarned, as our
readers are aware, for the quiet borough of Richmond, York-
shire, which is in the patronage of the Earl of Fitzwilliam and
the Earl of Zetiand, and where election contests are things
almost wholly unknown. Mr. Roundell Palmer, baving been
appointed Solicitor-General, will of coarse receive the custom-
ary honour of knighthood at the next levee. e has taken an
active interest in most of the charities and religious institutions
of the Church of England, and is au amiable and excellent man
and an accomplished scholar. llis Eonglish verses on Win-
chester College have gained a place in the literatare of the age,
and he was a large contributor of Latin verses to the Antho-
logia Osxonicnsis, edited by the Rev. William Linwood in 1847.
fn 1849 Mr. Rounde!l Palmer married the Lady Laura Walde-

(*) As our readers may not be aware of the of this schol p
jolo the filowiog extract fram the Ozferd Unirermty (Licndar : « This scholarship
was founded from moneys subactibed fur the perpose of prov idiag somne testimonial

the political services of the Eari of Eldon, and was more especially
ostablished 1o order 1o rrord Lord Kldon's «onnection with the profesion of the
law. and with the University of vhich be was so disti an ornament, and
at the same time to confer a rea! beneft uprn meritorious individoals, who may
hare to strugple with dificuliies in 1de esily part of l)rlt&::—hud catrer.
The annual valoe of the acholarship in 2004 for three yYesrs. idates st be
Prote-tants of the Church of Fagland, and swenhers of the University of Oxtiwd,
who haviog pasecd their examination for 1the degres of Rachelor of Arts, sball
bave Leen rated in the fint class in one branch at leant of examination, or shall
have gained one of the Clianci llor’s Prizen, and who shall intend to study the
profession of tho law.
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whom he ha ivsue.  Of Mr Pualiner’s brothers one, the Rev.

\

i

crime, and in which reverity has been exerciced against mis

Wi, Palmer, late fellow ol Magdalen College, Oxford, is well | fortune under the operation, if not with the sanetion, of exist-

known for the active interest which he has taken in the ques-
tion of a union between the Anglici  -nd Greek churches, and
for his publicatiuns un the subject. another brother hus suc-
ceeded to his futhers living at Mixbury; and the youngest
brother is the Rev. Edwin Pulmer, fellow of Balliol College,
Oxford, who gained the Ireland Scolarship in 1813, and ihe
Cuaacellor’s Prize for Latin verse in 18344.—Law Temes.

TIHE NEW BANKRUPTCY AND INSOLVENCY ACT.

On and after the 11th of October next, the Bankruptey Act
(1861)will take effect. All the complaints of Mr. Commissioner
Fane, and all his letters to Lord Pulmerston to the contrary
notwithstanding.  This measure of reform in the Court of
Bankruptey has been a long delaged vne, and the strusgle to
obtain it has been a sumewhat arduous one. Indeed, had it
uot been for some concilintory feeling, and some compromises
on the part of both Lords and Commons, the late session
would have passed over without haring accomplished reforms
which all felt to be most urgently required. The proposal to
appoint a Chief Judge of the New Court of Bankruptcy was
well nigh fatal to the Bill. The bankruptey judge was nut
mercly as useless as the fifth whecl of a coach, but there was
every prospert of his being a disagreeable obstac'e tu the pro-
gress of the Bill through Parliament. Fortunately, however,
maoderation prevailed; the good sense and arguments of the
Lords, which were unanswered, were acknowledged, and we
bave now the Bankroptcy Bill, without the expensive luxury
of the judge with little or nothing to do. Ifit be true, as was
stated by the law lords, and it was not contradicted, that the
present legal establishment is fully able to discharge all the
duties which are likely to be brought before it in connexion
with bankruptcy and insolvency, then it is a cause for con-
gratulation that the country has been spared an unnecessary
expense of £5000 a-year for a superintending functionary.
Should it be found that the services of an additional judge are
required, they may be easily provided acother year; while if
the sppointment had been made, and it had happened that
there was not sufficient work for the new judge, the country
would atill have had to bear the expense so long as the fortu-
nate judge with nothing to du should continuc to Joad & lifo of
dignified ease.

‘I'be principle which has been recoznised in the new Bank-
ruptey Act, is that of placing the creditor in a situation as
near to that in which he would be entitled to stand according
to the terms of the original contract, as the altered circum-
stances of his debtor will allow ; and to relieve the insolvent
from all inconvenience and suffering which are not actually
necessary for the purpose of enforcing payment to the extent
of his real ability ; and as far as possible to discourage the
imprudence and repress the fraud in which insolvency and
bankruptey so often originate.  These objects have, more or
less, been kept in view in all preceding Acts with respect to
bankrueptcy or insnlvency. They have, howerer, most egre-
giously fuiled,and the litt{e reforms which havebeen attempied,
have been made rather for the purpose of removiog some
particular subject of complaint, which was thought at the
time improperly to weaken the sccurity of the creditor, or to
press with an uuncailed-for severity upon the debtor. At one
time it was the creditor who was favoured by legialation ; 8t
another time the debtor was the object of the anxious solicit~-
tion of the law-makers. A desire to protect the rights of the
creditor, and an anxiety to lessen the sufferings of the debtor,
have alternately predominated in such a manner as to bring
the law into a state of uncertainty and confusion. It was
high time that some ateps were taken fur placing this part of
our legal aystem upun a sound and eflicient fuoting. The
numerous cases in which immunity has been cxtended to

ing laws, bave tended ty lower and destroy the tune of com-
mercial integrity and mercantile honvur which we would wish
to havo seen preserved in this country.

The most important principle recognised in the Act is that
of the abulition of the distiuction between traders and non-
traders. This distinction, which has existed fur so long &
period, and which has divided debtors, unalle or unwilling to
meet their engagemente, into bankrupts or insolvents, just as
the one happened tv e engaged ia trade, and the other was a
non-trader or professional man, has at last ceased to exist. It
is & distinction which appears to have had its origin in feudal
times, and when a marked line was drawn between persoas
engaged in commerce, and the military and territorial purtion
of the community. In the present state of society it was a
distinctivn which it was very difficult to maintaia in an age
of ralways, mining caompanies, and steam ships, and other
trading cumpanies. Tt has become exceedingly difficult to
define what constitutes a trader or non-trader. A shareholder
in a railway company is practically a carrier; a holder of
shares in a steam-shipping company is u shipowner; and it is
not easy to understand why a hundred persons juined together
in a trading enterprise should be treated as insolvents because
they please to enrol themselves in a jvint-etock cumpany,
while any number of persuns leas than six trading in copart-
nership would be liable to be treated as bankrupts in the event
of non-payment of their debts. The Act, therefore, very pro-
perly provides that all debtors, whether traders or not, shall
be subject 1o its provisions ; but it pruvides that the Act shall
only be applied to persons who are not traders in respect of
some one of several specified acts of bankruptcy. These acts
of bankruptcy are—persons going or remaiuing abroad, or
making fraudulent cunveyances, with intent to defeat or delay
their creditors ; lying in prison or escaping outof prison ; the
trader filing a declaration that he is unable to meet his engage-
ments ; suffering execution to be levied, or bis goods to be
sold under such execution. The commission of apny one or
more of these acts will bring the non trader within the provi-
sions of the Act, and his creditor may thereupon issue out &
judgment-debtor summons sgainst him. This summons is to
be served upon the debtor personally, unless when he is not
resident in Eogland ; and in such cases the court may order
++rV1Ce 1N such wannor and form ae it ohall doom fie. If the
court has reason to believe that the d:btor is keeping out of
the way to avuid service, then a notice in the and one
or more newspapers that the debtor *“ is wanted,” for the pur-
Fose of being served, shall be deemed sufficicnt to justify
urther proceedings. After such potice or service has been
made, the debtor, whether trader or non-trader, must appear
before the court on a day to be named, and produce all books,
pavers, and documents relating to property applicable to or
alleged to be applicable to the satisfaction of the debt. Upon
failing to pay after the service of the judgment summous, or
refusing to obey the order of the court, the debtor may bLe
committed as under the existing law. A debtor may petition
for adjudication of bankruptcy against himself. Ia the case
of creditors petitioning for adjudication against their debtor,
the debt must amount, if to one creditor, to £50; to two
creditors, to £70; and to three or more, to £100 and upwards.
In the case of a non-trader, the debt due to the petitioning
creditor must, however, bave been contracted afier the passing
of the present Act, its provisions not applying to the non-
trader in the case of debis made before the Act becamo Jaw.
It is not in this matter retrospective in its action.

After the adjudication of bankruptey, and at the first meet-
ing under a hankrapicy, tho creditors may remave the pro-
ceedings to any County Court, or if they think fit, determine

to wind up the estate under a Tivm arrangement, and also
decide whether the bankrupt shall have any snd what allow-
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ance of support. The ofiicial assiznee ix to collect the dcbts! outstanding, and the creditora are to determine whether any
not exceeding £10, and the court is tv order into whore custody . and what dividend shall then be puid, and what allow-
the books and papers belonging to the estate shall be deposit-  ance nhall he made for the bankrupt; and meetings of a simi-
ed. The creditors are to determine whether the estate shall i lar kind, and for a aimilar purpose, are to be held every four
be realized by an official assignee, or nssignees chosen by i months until the whole estate of the bankrupt shall be realised
themselves, and in the latter case may allow them the assist- | and paid as dividends. The Courtsin Scotland and Ireland
ance of n paid manager. All moneys received by the assign- | are made auxiliary to the court in England for the purpose of
ees are furthwith to be paid into the Bank of England, to the examining witnesses; and orders made in England may be
account of the Accountant in Bankruptcy, and in country enforced in Scotland and Ireland. Acts of misdemeanor
districts where there shall be no branch of the Bank of:include the non-surrender of the bankrupt at the time speci-
England, then into such other bank as the court shall direct. | fied, concealment of bouks or property, removal of property with
The creditor’s assignee must, every three months, submit a | intent to defraud his creditors, if within sixty days of the adju-
statement of his accounts, with “vouchers, to the officiul . dication; the proving a false debt; omission from the schedule
assiguee for examination ; and after such accounts have been ' of any effects or property ; the mutilation or alteration of bocks
passed the official assignee in to send a printed copy thereof, i with a view to defraud; concealment of any debt: statement of
or a statement showingz the nature and result of the transac-; petitioner’s losses or expenses; obtaining guods on credit
tions and accounts of the assignee. to every creditor who has | within three months of Eankruptcy, with inteut to defraud,
proved under the bankruptey. The proof of debts may be;and disposing otherwise than by bond fide transactions of
made by sending to the assignee, through the post, a statement | goods obtained on credit within three months of the bank-
of such debt, and of the account, if any, botween the creditor , ruptey, and remnining unpaid for. Each of theae acts will
and the bankrupt, together with a declaration sisned by the | subject the bankrupt to a charge of misdemeanor, for which
creditor that sach statement is a full, true and complete ! the court may order prosecution. The salarics to be given
statement and acoount bLetween them. Persons making false : under the Act ares for the chief registrar, £1400 ; the regis-
statements are to be Jiable to indictment for misdemeanor, and | trars in London, £1200 ; in the country, £1000; the registrar
all the statements of account are to be compared with the buoks | in attendance on the chief judge, £1200: the taxing master,
aund papers, and be kept by the assignee for the purpose of ; £1400; the accountant in bankruptcy, £1500; the registrar
verification. The classification of the certificate is abolished | of mestings, £250. The messengers of the Court of Bank-
by the Act. The bankrupt after the passing of his last :xami-  ruptcy are (o be continued in their office, but any vacancies
nation is to be entitled to an order of discharge. Str ngent | which occur are not to be filled up until the number has been
penal clause are provided, and for a variety of oliences the ' reduced to two in London, and in the district court to one;
court may summarily order imprisonment for azy pericd not | the remuneration, however, instead of amountiog to the ex-
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exceeding one year, or may refuse or suspend the order of
discharge, or attach conditions thereto as to future property.
For offences made misdemeanors under the Act, bankrupts
may be tried in the Court, with or without a jury, at the
option of the bankrupt, and on conviction may be imprisoned
for any term not exceeding three years, and be liable to any
greater punishment attached to the offence by any exieting
statute. The court may d tsot the creditors assigoee, official
assignes, or any creditor to act as prosecutor, and the costs of
such prosecation will be borne in the same manner as the
expenses of prosecutions for felonies are now borne ; and other
costs incurred by such prosecutor nnt so defrayed are to be
paid out of the Acovunt-General's fuud. Important facilities
are affurded to enable a debtor and his creditors to effect
private arrangements under trust or comporition deeds. A
majority of creditors in number. including three-fourths in
value, may, on execution of & deed of arrangement, and regis-
tering it in the court, bind a minority, arnd are to have the use

travagant sums which these officers have hitherto received,
exceeding in almost every instance the salary of the commis-
sioners themselves, will not in future exceed £500 in London,
and £400 in the country. The official sasignees in London
will each receive £1200, and £1000 in the country; batin
the case of futare appointments the salaries are not to excecd
£1000 and £800 respectively for London and the country.
Provision is made for retiring pensions for commissioners,
registrars, and other officers, at the rate of two-thirds the
s after service of twenty-five years. The Court of Bank-
ruptcy, as constituted by the Act, will have all the powers
and antharities of the superior courts of law and equity, and
all the joriadiction, rowen and authorities now possessed by
the Court for the Relief of Insolvent Debtors in England. The
Act received the Royal assent on the 6th Aug, and is to be
cited for all purposes as ** The Bankruptcy Act 1861.”” The
Act contains 232 clauses, and, with the schedules, adds seventy
ona pages to the collection of statutes.—Law Times.

of the court in all cases in which they shall require its assist-
ance to decide questions as to disputed claims, or any differ-
ences that may arise between the parties interested in the
debtor’s estate. The court is not, however, to interfere in any
manner except its aid is invoked by some person having a
direct interest in the matter. Every deed of composition must
be registered. The official assignee is called upon to make a
report to the conrt, on the atate of the bankrupt’s accounts.
One year’s parochial rates may be “rnid in fall out of the estate
of the bankrapt. When the order of discharge has been
graoted by the court it will be o suficient plea in all actions
for debta contracted prior to bankruptey ; the order differing
in this res from the discharge at present given by the
Insolvent Debtors’ Court, where the future property of the
insolvent is still held liable for the payme... of debts. An
appeal to the Court of Appeal in B;meeryon the part of
creditors, bankrupta, or ascignees, may be made within thirty
days against the decision of any commission in bankruptcy.
At the expiration of four mounths, or sooner, from the date of
the adjudication of bankruptcy, the creditor’s assi is Lo
submit to a meeting of the itors & statement of the whole
estate of the bankrupt, the property recovered and the amount

DIVISION COURTS.

THE LAW AND PRACTICE OF THE UFPPER
CANADA DIVISION COURTS.
(Continued from gage 280.)

Reg. v. Evans (7 Cox, C. C. 293)) is a leading case in
reference to the fourth offence—acoording to our division
of scc. 3 of the forgery Act—namely, acting or professing
to act under false color or pretence of process; and estab-
lishes the important principle that it is not necessary to
shew that the document uscd bore any resemblance to the
genuine process of the court.

This casc was decided in the Court of Criminal Appeal
on a case reserved from the Montgomeryshire Sessions.
The prisoner, in order to obtain a debt due to bim, sent to
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his debtor a letter, purtly written partly printed, having at
the top of the page the letters V. RR. and the Royal arms,
and addressed to the debtor. It was as follows :—

*¢ S1»,—1 heroby give you notice thatunless the amount of your
account, 10s., which is due to me, is paid on or before the —,
at ——, proceediogs will be taken to obtain the same, in pursusuce
of the provisions of the Statute 9 & 10 Vic, ¢. 95, of the mew
County Courts’ Act for the more easy recovery of small debts, &o.

* Yours, &c.,
¢« Tastructed by *Frep. MvaLresrton,
¢ Jorx Bvans.” ¢ Clerk to the Court.”

Some days after the letter bad been received the wife of
the debtor went to the prisoner, who represented to her that
be had ordered the court to send the letter, when she paid
him the debt, 10s. He then demanded 1s. 3d. more for
the County Court expense, which she did not pay. It was
contended that the letter contained only a threat if the
money was not paid, and that there was nothing on the
face of it to give it any appearance of & Connty Court pro-
cess, and it was in fact different from the general process
of the court.

The conviction, however, was affirmed. It is con-
tended,”’ ssid ErLE, J., in giving judgment, ¢ that no case
falls within the section unless the false instrument purport-
ed on the face of it to be, and bore resemblance to, the
genuine process of the court. It is certsin, if that were
&0, that the section would be very nearly inoperative: for
the class of persons by whom the very ignorant are
generally defranded, consists of those who, though more
artfui, are not much less ignorant than themselves, and
who would, for the most part, use such imperfect devices
as would not deceiveany one at all acquainted with geauine
process. Taking this view of the statute, it seems to me
that there was in this case iadisputable evidence of a pro-
fessing to act under the false color or pretence ol process.”

And WiLL1AMS, J., puts the case of a man falsely pre-
tending that he was bailiff of a court and that he had a
writ in his pocket, and asks, ¢ Can it be doubted that the
framers of the section meant to reach such acase ? The
words are quite large enough to include it, and in my judg-
ment the statute applies whenever any one falsely pretends
to bave process under which he professes to act. In this
case, lookiog at all the facts stated, the prisoner seems to
me to have done su, and he was therefore, in my opinion,
properly convicted.”

Per CrRoWDER, J., “ The Legislature intended to include
within the operation of the section not only tke cases where
there has been genuine process, or some imitation of genu-
ine process, under color of which the party charged has
professed to act, but also those where, although no genuine
process or imitation of it has been nsed, a person has been

induced to part with his money by reference being made to

something either verbal or writtews, for the purpose of induc-
ing a belicf that the money is demanded by virtue of some
process of the County Court. It is impossible to doubt
that the wife in this case did so believe; and there is as
little doubt of the intention of the prisoner, who, accord-
ing to his owp statement, had obtained money from another
person by the same means.” Aund Lord CamMpBELL, C. J,,
observed, “ Perhaps if the prisoner had wmerely seut the
letter that would not have been epmough; but when he
afterwards tells the woman that he had ordered the court
to send it, it purporting to be signed by the clerk, and then
demands a sum of money for County Court expenses, the
whole taken together affords abundant evidence that he
intended the woman to believe that he had process of the
court authorisiog his demand, and that he did falsely pre-
tend to her that he had such process, and that under that
process he was acting in receiving from her the 10s, and
also in claiming the County Court expenses. I cannot
therefore, entertain any doubt that this case falls within the
words of the section, and also within the intention of the
legislature in passing it.”’

Reg. v Rickinond (8 Cox, C. C. 200,) is a more recent
case on the same point. The prisoner had obtained a blank
form vsed in the County Court office to fill in particulars
for names, natare snd amount of claim, &ec., as instructions
for the issue of County Court summons. This form the
prisoner filled up, and signed it, ¢ G. G., Registrar of T.
Court,” writing on the back, ¢ unless the whole amount
climed by Mr. A. Richmond (the prisoner) Le paid on
Saturday an exccution warrant will be issued against you.
Witness my signature, W. G.”

This ducumont the prisonor sont by post to a party
indebted to bim whose wife went with the document to D.
G, the registrar of the conrt, to pay the money. The
prisoner was convicted, but the case was reserved for the
consideration of the Court of Criminal Appes!, and that
court held that the offence proved was clearly a professing
to act uoder a colorable process of the County Court, and
the conviction was affirmed.

Oun the other hand it has been held by Mr. Justice
CroMPTON (in Reg. v. Myott, 6 Cox, C. C. 407,) that the
enactment does not apply to a mere verbal assertion of
authority. In this case it appeared in evidence that J. K.
brought an action in the Counuty Court of W. against J.
W. for 27s.—that a summons issued, to which J. W. did
net appear—that the prisoner Myott called at his house
and said he was autharised by the court to receive the debt
and costs, and if the amoant was not paid on that day or
before 10 o’clock the following morning he would bring an
execution and take the goods. J. W. thereupon went with
the prisoner to a public house and there paid the money.
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CroMrroN J., stopped the cuse for the prusccution, say-
ing that in his opinion the charge was not made out, as he
thought the Act of Parliament applied to false instruments
and not to mere false representatious as to the authority or
employment of the prisoner. There wns no acting or pro-
fessing to act under the process of the County Court.

The prisoner was accordingly acquitted.*

No prosecations have taken place in this country under
the provision in question, which, as shown, is similar to
that in Englaud rclating to the County Courts, the offence
being a felony in both countries. The intimidation of per-
sons in a humble position of Jife by means of false process
or pretended authority of the regular tribupals, is not
merely a gross fraud upon the public, but tends to bring
the courts into discredit.

It is expressly enacted that the Division Courts shall not
be held to constitute Courts of Record (sec. 5), though
they huve in some sort one of the gualities of a court of
record ; the judicial entries of the proceedings are made
proof of themselves ; for bysection 42 ¢ the entries in the
clerk’s books, or a certified copy thereof, are admissible
in all courts and places as evidence of such entrics and the
proceedings referred to thereby, without further proof.”

The Division Courts are not inferior courts according to
the common acceptation of the term (Bac. Abr. Courts,
392,) for the jurisdiction is not confined to causes of action
arisiog within the judicial district or restricted to parties
resident thercin, and the original summons may be sent to
other counties for service therein, while the judgmeats of
the courts are enforceable on transcript in any part of Upper
Canada, and may in certain cases be made operative against
lands. However, strictly speaking, ¢ all courts aro infeaivr
courts but those held coram rege,” and as such the Division
Courts are referred to in several enactments.

As to the nature and authority of the Division Courts
generally, it is to be observed that in some particulars the
law and proceedings of the courts are opposed to the prin-
ciples of the common law, and tuey have no power by
iwplication of law, except such as is absolutely necessary
to effect the purpose of their creation ; and this power, by
implication, only arises in the absence of express provision
where such exists, it must be followed in the manner and
and to the cxtent prescribed (1 Roll. Abr. 564,—2 ditto,
277, 260, 256 ; Dr. Bonham's case, 8 Rep. 237, Com. Dig.
tit Justices 1., 1.) In this connection the provisions of

# There was another Indictment against him for s misd ,in obtaining
the money by faisely pretending that he was an officer of the County Court, and
8 person authorised by the court to apply to J. W. for the payment of the debdt,
and to settle the action. It appesred, however, doubtfal whether the prisoner
had not been authorised by J. K.’s son to obtain the morey, and the sum haviag
beca in fact paid un the faith that the prisoncr was authorised by the plaintiff in
the action, rather than by reason of any supposed anthority from the County

Court, ths case broke dowa and the priscoer was discharged

the 69th section of the Act must be mentioned, viz. : ¢ 1o
any case not oxpressly provided for by this Act or by exist-
ing rules, or by rules made under this Act, the county
judges may, in their discretion, adopt and apply the general
principles of practice in the superior courts of common
law, to activns and proceedings in the Division Courts.”

The statute is comprehensive in its provisions, and the
procedure is very fully traced out by the rules, and so with
the general provisions of sec. 69. Any difficully in admin-
istration is at least not probable, but if a question should
arisc as to how far the power by implication of law may be
extended, it must be borne in wind, as before observed,
that the Division Courts are partly, not in accordance with
the common law, creatures of the statute law called into
existence under express provisions conferring the necessary
powers for their formation, these courts, as to their right,
means aod power of doing justice, are confined within
certain limits, and all the enactments respecting them must
be strictly observed.

THE LAW OF EXEMPTION.

The second section of the act of last session, cap. 27,
amending the Exemption Act, being materially modified,
the law on this subject, sec. 2, is as follows :

* Notwithstanding anything contained in the said eighty-fifth
chapter of the Consolidated Statutes for Lower Canads, or in the
twenty-fifth chapter of the Acts passed in thc twenty-third year
of Her Majesty’s Reign, intitoled, An Act to exempt certain articles
Sfrom seizure m satisfaction of debts, the various goods and chattels
which were, prior to the passing of the last mentioned Act, liable
to seizare in execution for debt in either Upper or Lower Cauads,
shall, as respects debts contracted before the nineteenth day of
May, one thousand eight hundred and sixty, remain liable to
geiznre and sale in s¥acution, provided that the writ of exerution
under which they are seized, shall bave endorsed upon it a certi-
ficate, signed by the Judge of the Court out of which the writ
issues, certifying that it is for the recovery of a debt contracted
before the date above named.”

This provision came into force on the first day of last
July. We tock occasion, at the time of the passing of the
Exemption Act, to point out the great injustice of the
measure, apd its injurious effects on the business transac-
tions of the country. The glaring injustice of making the
act applicable to cases of debt previously contracted, and
contracted on the strength of the possession of property
subsequently exempted, has been remedied in the amend-
ing act before us, and so far justice has been done to
creditors. We draw attention to the enactment with a
view of making its provisions generally known, and offering
a few practical remarks.

Executions as respects debts contracted previous to the
19th May, 1860, bave the same range as formerly, and the
cxemptions will be as st forth in the 151st section of the
Division Court Act, if the Judge grants the nccessary
certificates.
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It will be observed that the cnactnent only relates to
executions founded on judgments in actions of contract :
the words ‘“debts contracted,” &o., clearly exclude judg-
ments in actions of tort ; and section 2, before us, will have
no bearing on executivas in such cases.

The Judge may certify in proper cases, but is he bouad to
doso? Will he az'a matter of course sign the certificate on
being satisfied that it is true in fact? There is nothing in
the act making it the cxpress daty of the Judge to sizn such
certificates, but the implication certainly is that under ordi-
pary circumstances he is called upon to do so. The time
when the debt was contracted is made the hirging point
to entitle to the privileges of section 3, and not the time
when judgment was recovered ; and it would seem that a
judgmeot for tke defendant upon sct-off would be within
the provision. Upon what evidence is the Judge to be
satisfied as to the period when the d2bt was contracted ?
In judgments before the 19th May, 1860, the mere pro-
duction of the execution showing when the judgment was
recovered, and that it was in an action upon contract,
would probably be sufficient. But where the judgment is
recovered after that date, upon what evidence is the judge
to act? In disputed cases he may certainly refer to his
notes, and so satisfy himself ; but in those cases where
judgment goes by defanlt, he has no means of satisfying
himself when the debt was contracted by a reference to his
notes or to the ‘¢ judges lists.”’ An affidavit from the ex-
ecution creditor might be necessary, or the production of
the original account to the judge might induce him to grant
the certificate. The latter course bas been adopted in
some counties.

1t will be observed that the certiticate s to be endorsed
upon the execution, and we apprehend that after a seizure
under execution the judge would not certify upon that exe-
cution. A difficulty will occur in respect to executions upon
transeript ; for it is the judge of the court out of which the
writ issues that must certify, and the judge of the outer
county can have no knowledge of the particular cases.
This difficulty has been met in one county in this way;
the judge of the county from which the transcript issued,
certified thereon to the judge of the county into which it
was sent, that the judgment was “for a debt,” &ec., and
the latter judge then, we believe, certified on the execu-
tion, acting on the strength of the first judge’s certificate.

A form of certificate we have seen was very simple, and
we think all the statute requires, viz:

« 1 certify, in accordance with the provisions of the second sec-
tion of the Act 24 Vic., cap. 27, that this writ of execution is for
tho recovery of a debt contracted before the 19th May, 1860.”

A.— B.——, Judge Co.

Wiil sorue of our correspondents inform us what is the!
practice in their counties under this new law ?

U.C. REPORTS.

COURT OF ERROR AND APPEAL.

(Reported by Tiomss HooGiNg, Esqg., M. A, Basrister-at Law )
SMiTi v. NORTON.
Dower—Sergin qf husbamd— Measure of damages and yearly ellvwance.

A. conveyed 1s0d to B in 1833, and on the same day took back a mnrtgage for
the whole purchase money. B. paid nothing for either principal or interest,
and in 1840 reconveyud atwolutely to A.—the laud betugthea vacant  Bls wite
did not jein iu elther mortguye or raconveyance, and 13 years after B's death,
bronght an action sgainst C. who bad purchased from A. soou after the re-
conteyanre, And had erected valuable buildiugs

Held, 1st. That the seixin of the busbaud § was toto, aud that the widow
was entitled to dower, (Fhils v. Mryers, 140 C Q. B 49 affirmed.)

2nd. That the duinages to which she was entitled only from the time of demand
mads. shuuld be calculsted upon the averasge value of the land during that
periud, irrespective of lmprovements made by the tenant; and that the sllow-
ance to be paid to ber should be estimated upon 8 computation of vne-third
nf the occupation value of the ground only, without the buildings.

Ield (Por Esten, V. C and Hagarty, J..) That the Court of Appeal sits as a Court
of Law or Equity, accocdiag s the case cotaes from the Cummoen Law Courts,
or from the Court of Chancery

SPECIAL CASE.

This is an action of Dower, brought by the demandant, as widow
of .Asa Norton, deceased, to recover ber dower in Town Lots, num-
bers Fifteen and Sixteen on Dundas Street, in the Town of Whitby,
in the County of Ootario, containing one half of 8o acre.

1. It is edmitted that a demand of dower was daly served by
the sbove named Demundant who is the widow of the said .\sa
Norton, on the tenant, George Smith, who is the owner in fee of
the said land, on the 21st day of May, 1860.

2. That the said Elisa Norton was the wife of the saic Asa
Norton on aod before the 18th of January, 1833.

3. That Asa Werden was owner in fee of the land, and by Deed
dated 18th January, 1833, for £30, conveyed said land in fee to
said Asa Norton—that said deed was duly registered in the proper
Registry office on the 7th February, 1833.

4. That Asa Norton on the same day reconveyed to Asa Werden
by way of mortgage for the whole purchase moaey.

6. That Asa Norton never paid any part of the purchase money
or interest, and by deed dated the 28th day of August, 1840,
reconreyed the said land absolutely to Werdea in fee.

6. Thast Demandant did not bar dower in either mortgage or
reoonveyance.

7. That subsequent to the deed to said Norton, and prior to the
reconveyance to Werden, said Norton had fenced the Lots and
cuitivatcd potatooc in them

8. That Norton died on the 6th day of June 1842, at which
time the premises were vacant Lots, worth about £125.

9. That after the death of Asa Norton, Werden, by deed, dated
the 1st May, 1843, conveyed to tenant George Smith, in fee, who
built a house and other buildings on the Lots which he occupied
as a Hotel, and which are still so occupied by bis Tenant at a
yearly rental of £187 10s. or thereabouts.

10. That about one third the said Lots are still uncovered by
ouildings.

The Demandant contends that she is entitied to have assigned
to her one third in value of the premises in their present improved
state.

The Tenant contends that the Demandant’s husband bad no
sufficient seizin of the premires to entitie her to Dower.

And that if entitled to dower, she is only entitled to bave
assigned to ber one-third of the premises as they were at the death
of her busband, or one-third in value calculated as of the date of

(9th September, 1861.)

! her husband’s death—or one-third of the present valuo of the land,

irrespective of the buildings.

The Questious for the opinion of the Court are :—

First—Whether the demandant is entitled to Dower 1n the said
land.

Second—1f the Court should be of opinion that ths Demandsut
is entitled to Dower, then whetber she i3 to have one-third in pre-
sent value assigned to her as the Demandant contends, or whetber
she is to bave one-third in value calculated as of the date of her
husbavd's death, or one-third of the present value irrespective of
the buildings, as the tenant contends.
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The case was argued in the Court of Queen’s Beach in Michael-
mas Term, 1860, when the rale wus made absolute.  The judgment
of the Court is reported i 20 V. €.Q. B, 213.

The Tenant sppeals from the smd judgment and stotes the
follawing grounds of appeal :

1at. That under the facts stated in the speeial cnse, 1he Deman-
dant is not entitled to Dower in the lsads in question ; inasmuch
as her haaband had no sufficieat seisin thereof o entitle hie wife
to Bower,

2ud. That it entitled tc Dower, the Demsundact is only entitled
to ppe-thin! aa of the present vaine, such value muat be computed
a8 of the land alone, irrespective of the value of the buildings
thereon, or of the increased value of the land by reasen of thoee
buildings

The Demandant coutends and alleges that there was .24 is no
error in the judgment of the Court of Quesn’s Bench.

1st. Because uuder the facts stated in .he special case, the
Respondent was and is entitied to Dower in the lands in question :
such facts showing an estate io her Husband of which she was
dowable.

2nd. Because the Respondent is entitled by law to one-third of
the present value of the land including the improvemeuts thereon.

C. 8. Patterson, for the appeliant,

M. C. Cameron, for the respondent.

Romixzon, C, J., I conrider it would be & great reproseh to the
taw if this demand for dower should be allowed. I continue tobe
of the opinion I expreased in the case of Potts v. Meyers, 14 U. C.
Q. B. 499, although I submitted to the judgwment of the other
members of the Court below in this case; and now ss the ocass
comes before mo as a member of the Court of Appeal, { feel my-
self at liberty to give an iadependent judgment. The right to
dower depends upon the seisin of the husband, but in this csse I
do not think the husband was ever seised of the lsad, the deed
and mortgage being one transaction, and there beiag only an
instantaneous ssisin. The case of Thompson v. Webater, L. T.
N. 8. 750, was where & mortgage snd seftiement were both ex-
ecuted the same day in fulfiiment of one contrset, and it was held
that they formed but one transaction. 1In eguity the widow
woald never be held entitled to dower, and in the Uaited Htates
the gueation has been treated in several cases a9 perfectly clesy,
following the common law of England. Chancellor Kent, loag at
the head of & Common Law Court, bas thus laid down the ke
in his commentaries: A transitory seisin for an instant, does aot
give the wife dower i her hushand's lands; nor if the hasband
takes s conveyance in fee and immediately thercafier morigages
back ta tha vandar On tha tian of & 1 i w e
of 1he opinion expressed in the court below. 1 follow the decision
of the Queen’s Bench in the case of Robunett v. Lewis, {Dra. Rep.
272): but the gquestior of the messure of damages cannot here-
after oocur ss the Legislature has settied the guestion by the Act
24 Yie., chap. 40, In my opinion the appeal should be sustsined.

Deaesn, C. J., C. P.—I agree with the latter part of the judg-
ment of the learned Chief Justice as to the measure of damages
in cases of dower as given in the report of this case in 20 U. C.
Q. B. 213; but I differ from him as to the first part, in regard to
the right of the widow to dower, and consider that there was such
» seisin in the busband as entitled the demsudsnt to dower. 1
therefore follow the judgment of the majority of the Court of
Queen’s Bench in Pouss v. Meyers, and think the appeal should be
dismissed.

Estew, V. C,—~1 agree with the learned Chief Justice Draper.
The cases which bave occurred in England are cases where pro-
perty has been conveyed to ane for the use of another—the effect
of which under the statunte of uses is to couvey the estate to the
party for whose use it is conveyed to the person first named,
who only ncts as s conduit to convey it to the party intended, andin
which first party there is only an instantaneonsseisin nof entitling
s widow to dower. Bat the case is diferent where the mostgage
and deed are oue trausaction.  In that csee the person is by the
deed fuily and perfecily seised of the estate until by his own acs
{oot the act of another) he parts with it by execating the mort-
gage. Now, in this case we 812 as a court of law or cquity accord-
ing as the appesl comes from the Common Law Courte or Chau-
cery. A court of law could not compei specific performance of &

oontract to make » mortgage, it sould only give dameges, but ia
cquity the purchaser wounld be compelled to make a wortgago ts
secuce the purchase waoney. In tha fGrst case the party s fully
seised of the land, and the damages would be ihe amount of the
mortgage, and io the Iatter the purchaser would be n trustee for
the vendor to the amount of the purchase money. Narw, such
being the view ] takeof the case, I must hold that having obtained
& cenreyance of the estale, the hushand was s seised of the pro-
perty as that the dower of the wife could attach and bhas attached,
and that conseguently this demandant is entitled to have hee dower
in the lands. The appeal therefore should be dismissed.

Borxe, J.—1 586 no reraon ta changs the view I tock of the right
of dower in the case of Folts v. Meyers. 1In coming to that deoi-
sion I considered well all the cases 1 conld find beariug wpon the
question in the Upited States. The United States couris only
disposed of a portion of the question. As to the measure of
damages in the case, 1 agree with the other members of the
Court.

Sraagas, V. C.—1 agree with the majority of the court that the
sppesl should be dismissed. Iu equity, the purchaser is onlya
trustee for the vendor to convey back the estate by way of mort-
gage to secure the purchase money, and then dower would not
attach. But in this case the seisin was -omplete in law, and
consequently the widow is entitled to dower.

Ricgarns, J., Councurred with the court below.

Hagarry, J.—I concur with the majority of the court. If
there is relief in equity it is o pity that the case did not go to
equity, for it may yet go to a Court of Equity aud come up hefore
us sgain, and we may then have fo give & judgment the opposite
to that we sre naw giving, I think it a pity we canaot disposae
of it at once in both Iaw and equity. DBut we have only to dis-
pose of the ¢ase e & court of law, andin that view I am clearly
of apinion the widow is entitied to her dower, and that the appeal
shou!ld be dismissed.

Per Cur.—Appeal dismissed with costs.

QUEEN'S BENCH.

{ Beporisd by Casrrorans Bomusox, Kaq., Barrister-af- Lw.)

Drriuovss v. Guoax.

. Faterplerder—Onsts.
1Wo infeTpleadeT sciions having besn twice iried, resnited $n favounr of the
pialotiff, the Jiaimrnt of the goods in guesiion, and on application to the
Jwige who granted the orders {0 dispese of the coste, the meiter was referred
1o full sourt.  Held, that the plalotd? was eatitled as of right to the costa of
the actions: that the oowts incurred before the lmsaes, in procuriog the order,
&c., should sleo bs pald by defondant; but the guestion rab a4 1o the
dissretion of the court In wach caseg bejng & now ons, ench party was ordered
& pay hls owa conts of the spplication.
(E.T.23Vis)

O the spplication of the sheriffs of Lincoln and Weniworth,
two interpleader issues were directed to try whether two certain
locomotives belonged to Gunn, the execution debtor, or to Mesars.
Berton & Sadlier, claimanta of them. These orders had been
raade by the Chief Justice of this court. The issues were tried
at Hamilton, at the fall assizes, in 18569, in one of which the jury
not sgreeing were discharged, aod in the other the jury found a
verdict in favour of Messrs. Burton & Sadlier. The court upon
application set the verdict sside, snd ordered & new trial. Both
issues came oun again for trial at the spring assizes, 1860, and in
both verdicts were rendered in favour of Measrs. Barton & Badlier.
Applications were ngain made for & new trial, which rules were
ultimately discharged. (See Berion v. Bellhowse, 20 U.C. R. 60.}

The Chief Justice, who wmade the interplesder orders, was
spplied to for the purpose of dirposing of the costs of the issues
snd different proceedings under the orders, dut entertsining soms
doabts a8 to the proper arder to make, aud whoather it was dis-
cretiopary with the judge to make such order as to Lim seemed
to de right according to the facts of the case &3 praved st the
two trials, he referced the partiss to the court.

Accordingly in Hilsiy Term last Jackson obtsined e rule mis
caiting upon the plaintiff, Belthouse, aud each of the sheriffs to
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shew cuse why Messrs. Burton & Sadlier should not have their
coste of the iszue, and othecwise attendsnt thereon, and of the
various proceedings.

During 1his term Macleanan shewed cnute, citing Rex v. The
Lord of the Manor of Oundle, 3 A. & E. 208; Rex v. Round,
4 A & K. 130, Rex v. Cammusioners of the Thames and fewe
Navigation, b A. & E. 817; Regima v. The Jucltices of Surrey,
9 Q. B. 87; Teppiog on Mandamus, 416, Kegma v. Mayor of
Lachfietd, 6 Jur. 624; Cousol. Stets. U. C., ¢h. 30.

Feeles, Q. C., supparted the yule, citing Lewss v, Joldag,
2 M & G.B75; Mcdvdle v. Smark, 8 M. & Q. 57; Dowen v.
Hramidge, 2 Dowl, 213; Jares v, Whubread, 11 €. B. 419;
Regina v, Keleey, 20 L. J. Q. B. 283; Dempsey v. Caspar,
1 U.C. PR 134,

Mclgan, J.—By the 0th section of chapter 30, Consolidated
Swatates of Unper Caaada, it is declared, {ss in 7 Vie,, ch. 30,
rec. §,) that tae costs of all such proceedings, that iz the costs
of all proceedings authorised by the precediag sectiois, shall be
in the discretion of the court or judge. Thear the question is in
wihint mapper that discretion must be exercised in the present
case? The whole property claimed bas been decided to beloag to
the pisintiff in the interpleader cases, and therefore there is no
occasion for exercise of the same discretien s in the caae of
Lews v Jlolding, (2 M. & G. 873,) where the court gave neither
party the general costs of the issue, nor the costs of the rule, but
gave to each such portion of the costs as applied to the part on
which he had succeeded, and allowed the claimant his cosis of
the application under the Interpleader Act.

In the case of Meiville v. Smark, (3 M. & G. §7,) the court
decided that the claimaats of goods taken in execution having
failed npon an issue directed to try the walidity of the claim
under the Interplender Act, the proper course was to reguirs
them 1o pay the costs of the application and of the subsequent
pracesding, and Tindal, C. J., in delivering judgment, said, *ln
canes of interplesder, the Court of Chancery always requires the
unsucoessful party to pay the costs. The same course has been
adopted in practice in the courts of common law, acting under
the iate atatntes. I see ne reasca for pursuing s diffcrent course
when claimants bappen to be asaigneas of & bankrupt.” In the
vase of Janex v. Whstbread, (11 €. B. 419,) the verdict iz an
interplesder case being unmtisfactory, a new trinl was granted
on peyment of costs, Maule, J., said < The verdict was unqaes-
tionably agsiust the evidence. I ses nothing {o take the came
out of the genersl rule as fo coats. which apphies a5 well to trials
of interpleader issues a8 ta any ather cases”

The exocotion creditor, the plaintiff in the suit against Gonm,
having eaused property to be seized which bas been decided by
severa! juriee to be the property of Burton & Sadiier, the
claimants, and they baving been compelied to proceed by the
interplender suits to establish theie right to such property, and
being successful in that object, are entitled to all costs to which
they have been pat in obiaining the interpleader orders, and all
snbsequent costs in the suita instituted under the orders. But
Bellhouse having been bronght into court on this occasion by &
sammons issued at the instance of Messrs. Dorfon & Sadbier,
relating to the costs, and the queation being 4 new one as to the
diacretion of the court or & judge with reierence to costs, aod
how such discretion is properly to be exercised, 1 think the rule
must be made shaoluts, but without costs on either side, o this
applicaticn, each party paying their own costs.

Berxs, J.—The costs of these cases mast now be very coun-
siderable, and a matter of some impoctance, and may, as
Tiadal, C. 3., anid in Lewis v. Holding, (2 M. & G. 875,) be
divided iato three descriptions—costs incarred hefore the jrsues
were ordered, and attendant upon the exercise of the sheriff’s
daty upon the £ fa., costs of the trisl of the issues snd con-
sequent thereon, and coats of the subsequent applicatiops,

The question is whether the power of the cuart or s judge,
uader the pravisions of the Iaterpleader Act, ch. 30, of the Con-
solidated Acts of Upper Canads, is or not discretionary over all
these costs?  With respect to the costs of the interpleader rule
there can be no quegtion, but & question has been made as
respects the costs of the issues and attendant thereon. Messrs.

Burton & Sadlier, as plaintiffy in the issues, claim to be allowed
those costs on the general principle of law that the successfal
party is entitled to be paid bia taxable costs as in any ordinary
case, and that these being interpleader issues makes no difference ;
while, on the other hand, Bellhouse contends the court or a judge
is invested with power to grant or withhold thase costs according
as the facts or circumstances of each caso may call for.

In the case 1 have alrendy mentioned, of Lewis w. Holding,
Chief Justice Tindal said be could not consider aan interpleader
issue a9 in the nature of an action of trover, in which by the strict
rule of law, fouaded upon the Statute of Gloucester, the plaintiff
ie entitled as of vight to the costs of the cause il ke succeeds as
to any part of it, and he thoaght the court bad & more extended
jurisdiction under the Interpluader Act thaa uuder the Statute of
Gloucester. He farther mukes this observation, ‘It seems o me
that we are entrasted with » discretica as ta coste} in the exercise
of which we cught to Le mainly guided by the decision «f the
jurg.” It must be chsecrved that the court was there dealing with
s cage in which the jury had found thst part of the property
belonged ta the plajatiff nad part of it to the defendunt. The
direction the court gave was that the master should tax the bills
of bath sides aad then set off the ons against the other. In the
cage befors us there can be no division as to the costa of the
issues, the pinistiffa in the interpleader isanes having succseded
must get the caats or not at ali.

Tn Janer v. Whtbread, (11 C. B. 406,) in Jisposiag of t'.u costs
upon granting the new trial in that case the court said, *“ We feel
some difficalty as to the oosts,” and Jervis, C. J., spesking of the
discretionary authority of the court, said that he apprebended
that power applied 1o the costs of the interplesder rule only,
Mr. Jastice Maule, who had tried the case, siated that the verdict
was unguestionably against the evideace, but he saw nothing to
take the case oat of the general rule aa to costs, which spplies as
well to interpleader issges 83 to any other cases; and the court
ordered the new trial only oa payment of costa.

In Bowen v. Bramidge, {2 Dowl. 213,) the court of exchequer
laid down the role in an interplesder issue that the party who
succeeds is entitled to the costs of the action, and the party whe
fails must pay them.

In the present case Mesars, Burten & Sadlic. sacceeded, and
there is nothing to deprive them of the rale thas stated in Bowen v.
Bramidge, unless the court has the power of discretion over the
coats of the action us well as the other costs. 1 have not been
able to find any suthority sopporting such & propesiticn. I do not
shink the case of Lewi v. Lolding upbolds sny soch view. The
verdict was a dirided cne. Kach party was right tc » certain
extent, and the court enly did what would have been done had
there been two issues instend of one; for in the former each
successful party would bave recavered coats against the other, snd
the cne judgment for coste might in such case ' «ve beqn set off
agsinst the other, but the whole matter being uisposed of by the
one issue, the court applied the principle which would have been
allowed in the other case. Therefore, instead of that case heing
an authority for aaying that a discretion is given over the costs of
the issaes irrespective of the fnding of the jury, I thisk it sup-
ports the general prapasiticn that costs of the issuc are awarded
to the succeasful party.

The Iaterpleader Act was made in relief of sheriffs, sad the
consequence is when a claimant is brougbt before the court be i»
deprived of his netion against the sheriff, aad ke iz made ta join
issue with the execution creditor with respect 10 his claim upon
the property. Now, although he may, notwitbataading the inter.
plesder, perhaps bring bis action sgainst ths execulion creditor
in some cases, where the creditor is sctive in settiog the sheriff
in motion, yet he is deprived of any remedy sgainst the sheriff.
I con hardly imagine the legislature intended thst the claimsat
should be subjecs 1o be deprived of his costs of the sction which
he is compelled to engage in for the relief of the sheriff. It is
enough 10 deprive him of any rewedy against the sheriff, without
slso giving the court & diseretion to deprive him of costs of an
action he must go on with, and if be dues not must pay costa
To bold otherwise wounld, I think, be holding that the Interplesder
Act by implication has repealed the Statute of Gloucester in such
cases as the present.
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with the costs consequent thereapoon, of right should be paid by
Bellhouse to Messrs. Burton & Sadlier: that the cost incurred
before the issues ordered—that is of tho interpleader summons
and consequent upon the sheriff discharging his duty with respect
to the property—should be paid by Bellhouse; and tl - costs
incurred by the parties since ia procuring the summons and order
in chambers as to the costs, and the costs of this application,
should be divided between the parties—that is, each side paying
his and their own costs.

Tas Queen v. THE MusiciraL CorPoRATION OF THE CoUNTY OF
Harnimano

Mandamus to repasr brdge— Indictment— Practice.

A mandamon ain having fusued commanding s muniel eorporation to repair
and rebuild & bridge. it appeared on the return that the liability was disputed
ou several grounds, it buiog contended that the bridye did not beloog to d -
fendants: thet it was not constructed on the site provided by the charter of
the original company which bufit it, and was in an unfit and dangerous placo;
and that it should be repairod by another manicipality.

IHeld, 1hat under thess circumstances a mandamus would not lie. and that the
applicants must pronsed by jadictment; and semble, that the Iatter is the pro-
per remedy in all cases. except where a charter has been obtained to construct
the road, and the work has never bewn doue. (Q B. E. T. 24 Vic,)

Eccles, Q C., during last term obtained a mandamus niss, of
which the following is a copy.

VicToRIA, by the grace of (iod, of the United Kingdom of Great

Britain and Ireland Queen, Defender of the Faith.

To the Municipal Corporation o the County of Haldimand,
greeting.

Whereas we have been given to understand in our court before
us, that by a certamn act of parliament passed ou the twentieth
day of April, in the year of our Lord one thousand eight hun-
dred and thirty-six, certain persons were incorporated under the
style and title of *“ The Cayuga Bridge Company,” and authorised
and empowered to build and construct a bridge over and across
the Grand River at Cayuga, in the said county of Ilaldimand, for
the use and benefit of the public generally:

That pursuant to the terms and provisions of the said act of
parliament the said bridge was built and constructed at the place
and for the purpose aforesaid, and was used and enjoyed by the
public generally :

That on or sbout the fifth day of August, in the year of our
Lord one thousand eight hundred and forty-two, William Kings-
mill, Esquire, sheriff of the then district of Niagara, (within which
the said bridge was situate, ) under and by virtue of certain writs
of exscntion tn him directad, anld tha asid hridge to onc William
Fitch, and by a certnin deed poll conveyed the same to him, and
thereby the title to the said bridge became vested i bim, the raid
William Fitch:

That by a certain indenture made between the said William
Fitch, of the one part, and the said municipal corporation of the
county of Haldimand, of tbe other part, and dated on the seven-
teenth day of October, in the year of cur Lord one thousand eight
huundred and fifty-one, the said William Fitch duly conveyed unto
tke snid monicipal corporation all bis right, property, title, inte-
rest and demand of, in and to the said bridge, and thereby the
same became vested in the #aid corporation:

T bat the said municipal corporation have from the time of the
sai d conveyance to them as aforesaid until the happeniog of the
accident hereinatter mentioned, repaired and maintained the said
bridge, and used and suffered the public generally to use and en-
joy the same as 2 common and public highway :

That sowe time in or about the month of March cow last past,
the said bridge became and was greatly damaged and injured, anud
parts thereof were carried away by the freshets of eaid river, and
thereby became useleas and impassable, and by reason thereof the
public generally bave been deprived of the use and benefit there-
of, and of the means of crossing said river at the place aforesnid,
a9 they had been accustomed to do:

That application has been made to the said municipal corpora-
tion to cause the said bridge to be repaired and in part rebailt, but
they have neglected and refu-ed to do so, and have declared their
intention of abandoning the same, and of allowing it to remsin in
its present dilapidated state, to the great inconveuience, damage

and injury of the public in general, and of the inhabitants of the
village of Cayuga 1n particular, as we have been informed from
the complaint of Joseph Harswell, Esquire, reeve of the said vil-
lage of Cayuga, and a ratepayer withun the raid county of Haldi-
mand.

Whereupoan he hath humbly besought us that a fit and apeedy
remedy may be applied in this respect, and we being willing that
s due and speedy justice should be done in this behalf as it1s
reasonable, We therefore command you the said municipal corpo-
ration of the county of Haldimand, firmly enjoining you, that
immediately after the receipt of this our writ you do properly
repair and in part rebuild the aaid bridge, aod keep the same
repsired and maintained, so that the publio geaernily may use and
enjoy the same as & common and public bighway for crossing the
said river at the said place, or that you do shew us cause to the
contrary thereof, lest on your default the same complaint should
be repeated to us, and how you shall have executod this writ
make appenr to us at Toronto, or Friday, the thirty-first day of
May instant, at twelve o'clock, noon, then returning to us this our
said writ.

Witness tho Honorable Sir Jobn Beverley Robinson, Baronet,
Chief Justice of our ssid coart, at Toronto, this twentieth day of
May, in the year of our Lord one thousand eight hundred and
sixty-one, and in the twenty-fourth year of our reign.

By the court,
Signed) Cuas. C. Smarr.
Issued from the office of the Clerk of the Crown, Toronto,
(Signed) Cuas. C. SuaLrrL.

Affidavits were filed verifying the statements contained in the
writ.

The return, supported by affidavits, set out that the bridge was
built originally not on the line of the Canboro’ and Simcoe road
mentioned in the statute 6 Wm. IV. ch. 10, but deviated there-
from sbout 800 feet northerly: that the sale under execution in
1842, was upon s fi. fa. agwinst goods and chattels, and not
against lands : that the bridge was wholly within the limits of the
village of Cayuga: and lastly, that the site selecied originally,
and upon which the bridge was built. was not suitable, but the
original one mentioned in the charter, that is, the continuation of
the Canboro’ and S8imcoe road, would be preferable.

Adam Wilson, Q. C., shewed cause. 1. The sheriff could not
sell the interest of the company in this bridge. They could not
do it themselves, it would have been adissolution of the company,
and the sheriff therefore could not do it for them. All that he
could possibly sell woald ha the talls, for which the assistance of
the Court of Chancery would probably be required, but he could
not dispose of the bridge. The public have aun interest in it as
part of the highway, and it cannot be sold. (Burns, J., referred
to Scott v. The Trustees of Union School Section No. 1, in Burgess,
and No. 2, in Bathurst (19 U. C. Q. B. 28), where it was held that
land conveyed to the trustees for the purposes of a school house
could not be sold under an execution.) Grant on Corporations,
806. In Arnold v. Ridge (18 C.B. 760), it is said, quoting from
Dyer, 7 5, “A man can never have a thing extended on av execa-
tion, unless he mcy erant and assign it.” In Legg v. Evans (6
M. & W. 36) and 7The Governors of St. Thomas's Iospital v. The
Charing Crois R.W. Co. (7 Jur. N.8. 256), this seems to be taken
for granted. Furness v. Tha Caterham R. W. Co. (4 Jur. N.S.
1213, 8. C. 27 Beav. 853), Fenwsck v. Laycock (2 Q. B. 108),
Regina v. South Wales R. W. Co. (14 4. B. 902). Thesre cases
shew that the original bridge company could not bave sold their
bridge, and if so at common law the sheriff could not.

If the act, Consol. 8tats. U.C., ch. 49, secs. 68, 69, 70, autho-
rises a sale by the sheriff, then he must make a valid sale, and
here it should have been under a writ against lands, not goods,
for the bridge is mot chattels, but realty, being part of the
highway.

There is another objection fatal to this application. The 6 W.
IV. ch. 10, requires that this bridge shall be built on the main
Canboro’ and Simcoe road, and the affidavits shew that it never
was built there, but on an entirely different road. They had no
authority to construct the bridge where they did, and the court
therefore cannot compel us to put & bridge where there is no right
to place it. In The Mayor of Norwich v, The Norfolk R. W. Co.
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{4 E. & B. 3Y7), it is held cxpressly that erccling a bridge out of |

the authorized line was an nct ulrra vires, and ol contracts relat-
g tu it were void. I 1t is 300 feet out of the way, as here, it is
the sume in (ffect as SUQ miles

Again, it is withia the Municipality of the Village of Cayuga,
and the county bas no jurisdiction there. Consol Stats. U. C.,
ch. 54, secs. 330, 339. See. 342, sub-sec. 7, *hews that they may
obtain aid from the county to build the bridge, but that is o very
different thing from making the county build it themselves

Auother reason urge:d to the disoretion of the court is, that if
the bridge really were on the line of road, the place is shewn to
be uneate and 1nproper for the purpose.

A8 to whether n mandamus is the proper remedy in suchacase,
there are authoritica on both sides of the question. Regina v. The
Bruatot PDuck Co. (2 Q. B. 63), The King v. The Seoern and Wye
R. W. Co. (2B. & AL 646). ~ As to the obligation on & compnny
to complete their work when partly performed, ree York and North
Mdland B. W Co. v. The Queen (1 E. & B 860).

We conter d therefore that tue writ should not go—1. Because
the county bas no jurisdiction. 2 DBecause the road hus never
passed properly from the original company, which therefure still
existy. 3. Bicnuse the original site is not that on which the
bridge bas been constructed. and we canunot be compelled to put
it in the wrong place. 4. Becanse it is shewn to be an imprope:
and daogerous site for the purpose.

Eceles, Q. C., (J. R. Martin with him) contra. As to the sale
having been made under a fi. fa. against goods, that appears only
by recital in the sherifi’s deed. It is ot proved otherwise or
sworn to here, and the recital, which mayv be wrong, cannot bind
us. Moreover, if the sale was so made, there is nothing to shew
that this bridge was not in fact goods; it may bave been, and if
su the presumption is that it was, for otherwise the sheriff should
not have sold it under the writ. But under the statute referred
to, Consol. Stats. U. C, ch. 49, scc. 70, it is clear that the sale
being made under legal process is valid.

As to both these objections, howevwer, it does not lie in the
mouth of the county now to say that they have no title. They
have assumed the bridge, they have repaired it, they have leased
it, and have taken the tolls; and they cannot now say that they
never owned it, and were wroug in doing all these acts.

Then it is alleged that the act (6 W. IV., ch. 10) requires the
bridge to be on the Canboro and Simcoe road. The stutute
recites that it would be very convenieot to have it on that road ;
it is mot said that it must be there. The deviation of 300 feet is
not material, and at all events there the bridge was when the
county assumed it, and they assumed it in that locality. 1f there
were no act to authorize the bridge at all, still they assumed it as
a county bridge, and baving dove so they must continue to repuir
and maintain it, aod cannot escape their liability,

As to the argument that the village only has jurisdiction and
the county none, there was no incorporated village there when
they assumned the rond. It became then the property of the
county, and having done so it never vested in the county. ‘The
corporation of Cayuga liave never assumed it by by-law or other-
wise. Consol. Stats. U. C. ch. 54, secs. 315, 816, 329. Uader
sec. 337, the county were authoiised to assame the bridge, which
they did. The village never got it, aud never could, for the county
would not give it up so long as they could collect tolls from it.
Under secs. 339 and 340 the county might build a new bridge and
then give it up by by-law, but now at all cvents until that is done
they must repsir.

As to the remedy by mandamus in this case, in the Justices of
Huron v. the Huron Dustrict Council, 5 U C. Q. B. 574, the writ was
retused to compel the council to build a court-house, but the
judgment shews that in & case like this it would have been grant-
ed. In the Mumepality of Augusta and the Muntcipal Council of
Leeds and Grenville, 12 U. C. Q@ B. 522, the wnit was ordered to
compel the council to make & road, which is a case clearly in point

But without any statute there is uo reison why the common lnw
of England should not prevail here, aud if it dues there is abua-
dance of authority to show that the conuties are, with very few
exceptions, bound to repair bridges. Rerv. The Inhilitants of
the West Riding of Yorkshire, b Burr. 2694 ; 8. C. 2 W. Bl (85;
Regina v. West Riding of Yorkshire, 2 Fast 843; 16. 3350, note:

Rex v. The Inhabitants of Kent, 2 M. & S. 513, shews this, Rex
v. The Inhebrtants of Northampton, 2 M K. 8. 202; Kex v. The
snhabitaats of Deron, R. & M. 144, shews that any bridge over a
stream runming between baoks iy a public bridge, Jumes v. (reen,
6 T. R, 231; Rex v. Inhubutants of Kingsmoor, 2 B & C. 194. It
is a common law Hability, and appues notwithstanding the trustees
of the bridge are authorised to raine tolla. The county are bound
to repair, because it is for the public henefit, unless it is clearly
shewn that the obligation is cast upon some one else, as, for
instance, & company authorized to build a bridge and compelied
to repair and mmntain it; but as theve is nothing in the act of
incorporation obliging the Cayuga Bridge Company to repair, even
if the title remmned in the county, as is contended, they would
still be bound to repair.

Borns, J.—The cases nre not altogether eatisfactory upon the
poiut of jurisdiction to grant the writ of mandsmus to rep:ir a ronil,
bat [ think the weight of authority and precedents nve ngainst it,
for the proceedings seems to be rather by way of indictment The
distinction seems to be that where certain parties have undertiken
the constraction of a ruad, and bave obtained a charter for the
puarpove, which is assured to be a coutract hetween such paities
and the public that the rond or work will he constructed, and
the work has not heen doae, tken the court will interfere by mun-
damus as the proper remedy, upon proper cause made and no
rufficient excuse shewn. This court acted upon that principle in
the case of the Municipality of the Township of Augusta v. The
Mumerpal Council of the United Counttes of Leeds and Grenville,
(12 U. C. R 522.) That principle was established in England by
the cases of Regina v. The Birmmgham and Gloucester RB. W. Co.,
(2 Q. B. 47, 1 G. & D. 347,) and other cases. But where the ap-
plication is for the repair of a road already constructed it mny be
doubted whether the proper remedy is not by indictment. In the
cnse of The Queen v. The Trustees of the Oxfurd and Winey Turn-
pike Roads, (12 A. & E. 427,) Lord Denman said, ** I know no
instance of & mandamus to repair a road.”” The case of Rex v.
The Commissioners of Llandio Roads, (2 T. R. 232,) which is cited
a8 an authority upon this point, does not contradict his lordship’s
sssertion, for the rale for it was discharged, but the cuse has becn
cited by most writers as in support of the application for manda-
mus. Whether his lordship, in giving the judgment of the court,
when he said, *: If we entertained applications for writs of man-
damus in sach cases, we might have to try questions of guilty or
not guilty on the state of the roads, aud all questions affecting
the liability,” meant this to be of universal application, I cannot
suy, or whether he intended it to apply only in the particularcase,
whero it was & dispute between twa hodies npon whom the duty
lay of repairing part of a strect in the city of Oxford. Since
that decision I bave found no instance of s mandamus being
asked for to repair a road, but, on the contrary, the proceeding
has been by way of indictment generally, though on one oceasion
the Court of Queen’s Ben:h grantcd an information for the non-
repair of a road, because two persons, inhabitants of the parish
liable to repair the road, happened to be upon the grand jury at
the assizes, and through their iotiuence the bill of indictment bal
been thrown out. See The Queen v The Inhalutants of St. leon-
ards, (10 Q. B. 287.) Tbe case of The Queen v. The Inhabutants of
Bedfordsfure, (4 E. & B. 533,) was an indictment for not repair-
ing a briudge.

The first question in dispute between the two corporations iy
upon which of them rests the liability to repair the bridge. The
village of Cayuga coutends that the title to the bridge is vested in
the county now by the purchase of it, but the county conteunls
it hag no legal title to the bridze, and the village answers that
again by alieging that, though possibly that may Le true, yet tie
county bas hitherto since the purciase cxercised ownership over
it, and bas also from time to time repaired it and exacted tolis for
the usc of it. Theu agrin, the county contemls that under the
section of the Municipal Act, ch. 51of the Con Acts U C., the
bridge being whotly within the village of Cayoga, the duty is cast
upou the village to repair it, for under those provisions the bridge
belongs to the village, and that the jurisdiction which the county
has hitherto exerci<ed over it i a u-urped one  Besides all this,
the county contends the bridge never was coustracted in the plice
intended when the charter was granted ta tue Cayags Bridsgo
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Company , and besides that it is contended the site is not a proper
one to have been selected originally, and the county would, if the
onus be cast upon them to repair, desire to remove the site to
another part of the river. The village opposes that, because if
removed it would not be in accordance with the strects of the town
approaching the bLridge.

These conilicting interests scera to be the very matters contem-
plated by Lord Denmau, and render it proper that the rights of
the parties should be settled by indictment, or some other mode
thaa by mandamus.

The village of Cayugs ic adopting this remedy did s0 avowedly
upon the ground of being more apeedy in its application than that
of indictment, and a8 they have chosen to try an experiment 1
think tho applicants must pay the costs.

The nanidamus i should therefore be quashed with costs.

McLgan, J, concurred.

Mandamus nisi quashed.

Braoiey anp Rowe v. Txmery.
Ejectment—S.veral plantsffe—Froof of tlle.

In cpctment thore are reverat plaintiffs clalming cach an jodividual intercst, it ts
not pervssiry that they ahiould prove a joiut title, or any privity butween them,
Lut they way masntaio & juint action upon separate titles.

(Q.B,T.T, 2 Vic)

This was an action of ¢jectment for lot 20, in the 7th concession
of Alnwick. The plaintiffs claimed by several titles, each an un-
divided one-half. The defendant claimed under a deed from
Robert Dropc, the patentee, and upon the evidence, which it is
immaterial to report, the jury found for the plaintiffs, upon the
ground that that conveyance was fraadulent. At the tsial it was
objected that the plaintiffs could not maintain a joint action, as
they clrimed undor several titles; and that, if entitled to recover,
each must bring an acticn for his undivided half.

Leave was reserved t» move for a non-suit upon this ground,
and Eccles, Q. C., obtaired a rule nus accordingly, or for & new
trial upon the evidence, a.d upon affidavits.

C. S.sls’auercon, shewed cause, citing Coltman v. Brown, 16 U,
C. R. 138.

McLean, J.~Mr. Eccles contended that the plaintiffs conld zot
maintain a joiat action on separate titles, though they hold each
an undivided interest in the land. No doubt either of the plaintiffs
could bring an action for his individual undivided portion, but that
could only have the effect of removing the defendant from an un-.
divided half, and letting the one suing come in with the defendant
into possession : but the ¢ne obiect being to remave tho defeudant
from the premises, if the plaintiffs shew together an interest which
covers the whole land, I cannot see why they should not join in
an action which will ensble them to recover the whole instead of
each being obliged to bave recourse to s several action, a recovery
in which by each would only have the effect of placing thenn in
the position of tenants in common on the premises.

As to the title under which the defendant claims from Drope,
there was certainly very strong evidence to shew tbat it was
frauduleot, and given for the purpose of delaying the creditors of
Drope. The dealing of the defendant and Drope with the lands
after the execution of the deed, and their statements and declara-
tions to some of the witnesses who were examined on the trial,
were such as to satisfy the jury that defendant’s title was fraudu-
lent when given, and that the sole object of it was to defeat and
defraud creditors.

The atfidavits of defendaot and Drope do not materially chaoge
the aspect of the case, and evea if they did the defendaut cannot
be 2 witness in his own behalf, should a new triat bo granted.

I think the jury came to a correct conclusion on the evidence,
and that the verdict should not be set nside, especially as the
defendant may, if he thinks proper, bring apother action, and
biing forward any other testimony which be may be able to pro-
duce in support of the validity and honesty of his owa title. The
rule wmust be discharged.

Brrxe, J.—With respect to the joint raisel at nui prive, and
re-crved as ground of non-suit, namely, that p!aintiff+ in cjectment .
should, as 1n cises of assumpsit, debt, &c., prove some juiut title, |
or connected with each otler in some way, as joiot teuants or.

tenants in common, &0 ,—it is the first time I have henrd such a
point raised. In the old form of ejectment the declaration con-
tuined scvernl demises whenever it became necessary to rely upon
different chaing of title, and it i3 contended that tLe effect of the
alteration of the form of action of ejectment is to alter the law,
and render it necesaary that plaintiffs should have a joint interest.
However, a little reflection upon the words of the act of parliament
must dissipate that ides. The form of writ given in the ejectment
act is this, ¢ to the possession whereof A, B, and C., some or
one of them, claim to be,” &c., and the writ in this action is 80
framed. The 2lst section enacts that * the question at the trial
shall be whether the statement in the writ of the title of the
cliimants is true or filse, aud if true, then which of the claimants
is entitled, and whet er to the whole or part,” &c.

Proof of a sufficient title in any one or more ot the claimants
will support the action, either for the whole or for part of the
property, according to the evidence. Doe dem. Kowlandson v.
Wanwright, (5 A. & E. 520). 8ee Cole on Ejectment. 255, 2806,

I bave examined the evidence given st the trial, and upon that
the question was whether the deed under which the defendant
claimed from the graotee of the Crown was or not fraudulent as
against creditors, being made, as contended, without consideration.
The jury so found, and I think the evidence justified that finding.
The afidavits do nothing more on the part of the defendant than
state that he thinks if he had a new trial ho would be better able
to shew by some old ecraps of accounts, which he said was his
mode of keeping accounts, for he kept no books, that the person
who conveyed him the land was indebted to him at the time of the
conveyance. That person was examined as a witness at the trial
as to the state of the accounts. If tbe defendant thinks he can
make out & good title and sustain his deed, he may bring another
ejectment and thus test it, but I think the rule should be dis-

charged.
Raule discharged.

COMMON PLEAS.
( Reported by E. C. Joxxs, Eaq., Barrister-at-Law )
Corrse 'v. MUXIOIPALLITY 0F DARLINGTON.

School section— By-law—Quashing of—13 & 14 Vic., ch. 48— Larches.

On & motion to quash a by-law passed on the 1st of October, 1859, by defendanta®
dolog away with school section No. 7, in the Township of Derlington, and at”
taching a portion thereof to school section No. 6, and other part to No. 8.

Held, 1st, that it is unnecessary that a by-law ahould stats oo its face that theal-
toration shall not go iato offmt till the 23th December fullowing the passtog
thereof—13 & 14 Vic, ch 48, sec. 18 subsec 4

2nd, that no step having been taken to quash a brhw for a year or more from the
passiag thereof, the decision in Hill v. M ipality of Te th,6 U.C C. b. 207,
adhered to, and the motion was refused oo account of delay in making tbe

application.
(C.P.E.T., 2t Vic)

Oa the 4th of February, 18C1, in Hilary Term, 24 Vic., McLeod
obtained a rule nisi to quash a by-law passed on the 1st October,
1859, by which school section No. 7, in the township of Darling-
ton, was virtually annihilated, one portion of it being attached to,
and made part of section No. 6, and the residue of it attached to
and wmade a portion of No. 8. No objection was urged to any
thing apparent on the face of the by-law. The objections were,
that there was no consent of a majority of the inhabitant bouse-
holders and freeholders, and want of notice, and that the by-law
did not express on the face of it, that it was not to come into
operation until after the 25th day of December mext after the al-
teration was made. At the time of granting the rule nusi, leave
was given to file additional affidavits in sapportof the rate. Under
some misapprehension the rule was drawn up giving the applicants
leave to file affidavits in reply to the case made by the munici-
pality. *

Me¢Bride in Easter Term, answered the rule, filing affidavite, by
which it was shewn that there was a petition to the township
council for the alteration asked for, from a majority of the inbab-
itant houscholders and freeholders of section No. 7, and that notice

* Whether the court would have dooe this, after hearning wbat was adsanced
in answer t» the application, is a question ; but it was jotinnated that the court
wonld not do ro heforehand, for 1t Is very easy to soggest the great inconveniences
such a course might lead to.
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of the intention to pasg the by-law was duly .nailed, addressed to
the trustees of that section. Ile referred to Suthe ‘lund v. Mumics-
paluy of East Nusour, 10 U. C. Q. B. 628 ; Il v. Township of
Tecumaeth 6 U. C. C P. 297; Con. Stat. 740, secs. 40, 41, 47;
Shaw et al, v. Municipalily of Manvers, 19 U. C. Q, B. 2&8.

McLeod produced further affidavits, denying the validity of some
of tho sigoaturcs to the petition, asserting that some of the partics
whose names were to it, were not entitled to vote at school meet-
ings, and denying therefore that a majority desired the change.
There was alto 3 denial on the part of the reintor, one of the
trustees for section No. 7, and of one of his co-trustees, that they
received any notice, and other inhabitant freeholders and house-
holders swore they had no notice, and did not, or most of them did
not, kuow of the change uatil November, 1860. The relator how-
ever, stated that bo had heard of a petition for the change, and
that he attended the meeting of the township council, at which the
by-law was discussed (not stating when this was) and opposed it,
but he was not aware until ~bout the Hth of November, 1860, that
tuch by-law bad been passed. Three of the affidavits last put in
stated the iuconvenience to which the deponenta were sutjected
by the change. He referred to Skaw v. Municipality of Manvers,
1V U.C. Q. B. 288; Hurt v. Vespra, 16 U. C. Q B. 32.

On the o.her side it was stated that nothing was dooe in pur-
suance of this by-law until after the 25th December, 1859, but since
that time the by-law had been acted upon.

Dgarxr, C. J.—The statute in force affecting this action at the
date of passing this by-law was 13 & 14 Vic.,, ch. 48 The 4th
sub-section of the 18th section provides, ¢ that any alteration in
the boundaries of a school section shall not go into effect before
the 25th December next after the time when it shall have been
made,” but there is no enactment that this shall be expressed on
the face of the by-law. The legislature having cstablished the
rule, and the by-law saying nothing inconsistent therewith, the
latter will take effect according to the rule, and the omission to
make such & provision in the by-law, cannot be decmed an objec-
tion to it in any form.

Then a3 to the other two objections, they are precisely of that
class which should be promptly urged. Of course, if there be no
notice that such proceedings are being taken, there can be no
charge of laches or delay. But it is difficult to understand the
relator’s alleged ignorance of the passing of the by-law, or his
all want of notice, not of the by-law being passed, but ** of
the intended step or application,” when he admits he heard of the
petition, and attended the meeting of the township council, and
opposed the by-law, which was then under discassion. He does
not pretend that he then objected to the petition on any ground
now suggested, or urged a want of proper notice.

Under these circuamstances, we think it better to adhere to our
decision in /il v. Munieypality of Tecumaeth, 6 U.C. C. P. 297, and 0
refuse to quash this by-law on account of the delayin making the
application It was not even made in the term following the 5th
November, 1860, when the relator admits he knew the by-law was
passed, the first day of which term was the 19th of November.

Per cur.—Rule discharged.

Witsox v. Bareckzr.

Trespass— Arvest— Exidence of — Nk lrgally sufficiont— Gmatructive—Power of at-
torkey—&. ty for an arrest commatied under.

Plaintiff brooght a suit in Chancery agatnet T. S. and 8, W' wbich was referreld to
arbitration, and an award made thereon against plaintiff for £120 to 8. W.. and

£154 to defendant. This awsrd was mads s rule of court LY an ex porte ordar,

and an sttachment was issued by 8. W. for buth sums of mon%y, the defendaut
bhaving jously amigned all hia § in theaward to 8. W_,and given him
age powasr of sttorney to collect the amount. The only evidence of ths

arrest and imprisonment was given by the sheriff, who swore that « theattach-
ment was reccived in his ofice on the 315t January, 1859, and the plaintiff was
arrestsd on that attschment on the 16th February, 1859, and committed to gaol
It further appeared that the attach meut was endorsed by the solicitorof § W.
as his silicitor only.

Held, 1st. That although there was no sufficient proof of an adlual arrest. ncver-
theless sufficient evidence was given to warrant a jury 1o decidinyg that the
plaintiff was constructively (atleast) arrested by submitting to the process,ani
actaally confined to gaol th der.

2nd, That the pawer ofaftorney glven by defendantto 8 W being a general power
to cullect the muney due 2o the award, and tn do all acts relating thersto. he
8. W, must be presumed to bave buoon actiug for the defendant, who was 1here-
fors rosponsible for tho arrost, (C PLE.T.28 ¥ic)

Tresrass for assaalt and false imprisonment.

Plea.—Not guilty.

B'I‘ho case was tried before McLeaxn, J., at Toranto, in February,
1861.

It appeared that the plaintiff brouglit a saitin Chancery against
the defendant, Tobias Switzer, the younger, and Seth Wilson.
The suit was referred, and an award was made directing plaintiff
to pay a specific sum to defendant, and another sum to Seth Wil-
son. The award was made » rule of couart by an ez parte order,
after which an attachment wasissued against the plaintiff for non-
performance of the award. The attachment was afterwnrds set
aside with costs, and the court directed that the plaintiff should
be discharged from custady.

To prove that plaintiff was arrested on this writ of attachment,
is sworn by the sheriff, that the attachment was received in
his oflice on the 31st January, 1859, ¢ the plaintiff was arrcsted
on that attachment on the 16th February, 1853, and committed to
gaol.”  The sheriff received the writ from Meussrs. McDonald and
Brother, who cndorsed it as solicitors for Seth Wilson. The
gnoler praved that the plaintiff was brought to gaol in custody,
on the 17th February, 1859, on an attachment in a suit in Chan-
cery of Tobins Switzer and others, and remained in custody on
the same process until the 3rd of May following. The writ of
attachmeut was put in, and annexed thereto was a warrant under
the sheriff’'s hand and seal, directed to several persons, the
sheriff's bailiffs, commanding them to execute the writ. It had
thereon an endorsement as follows :—¢* Mr. Sheriff: If the within
named Moses Wilson pays you the within mentioned sums of £120
and £1564, with interest thereon, from 26th January, 1859, to-
gether with your own fees, poundages, nnd incidental expenses,
you may discharge bim on this suit. Yours, &o., McDonald &
Bro., for defendant 8 Wilson.” This and other endorsements
on tho writ were proved to be in the handwriting of one of the
partners in the irm of McDonald & Bro. The sums mentioned
were stated by the certificate of the registrar of the court to be
£120 to Seth Wilson, and £164 to the defendant, Samuel Brecker,
for non-payment whereof the now plaintiff was directed to be at-
tached. The precipe for the attachment mentioned both these
sums, payable as sbove, and was signed McDopald & Bro., de-
fendants’ solicitors. The answer of the now defendant in Chan-
cery was filed by A. Crooks, as his solicitor, but his name did not
appear in any subsequent proceedings. There was a power of
attorney given by Brecker to Seth Wilson, to ask, demand, recover,
&o., of and from the plaintiff, and all other persons whom it
might coneern, the sum of £150, with interest, appointed to be
paid to Brecker, by the award in the Chancery suit, and to ap-
point an attorney or attorneys, and to do and perform all other
acte, matters, and things necessary in and about the premises the
same a3 Brecker could do if personally present. On the defence
it appeared that Brecker had assigned to Seth Wilson all his in-
terest in the moneys paysble under the award, and had given the
power of attoroey in fartherance of the assignment, both which
documents were in the bands of Messrs. McDonsld & Brother.
There was put in evidence another order of the Court of Chancery
in the same cause, restraining the plaintiff from further prosecut-
ing the action against Seth Wilson and Alexander McDonald,
wbo were sucd jointly with defeodant Brecker for the alieged
trespaes.

The learned judge told the jury that if defend int gave suffcient
authority to his agent, Seth Wilson, to proceed in making an
arrest for the enforceruent of the amount due, and his agent made
such arrest, the defendant would be liable, if it were illegnl.
That it appeared the defendant had in truib no interest in the
money, and did not interfere otherwise than by giving autlority
to Seth Wilson to enforce yayment.

The defendant’s counsel objected that the defendant was not
sufficiently connected with the issning of the attachment. That
Seth Wilson must b2 presumed to have acted solelv for his vwun
benefit, the papers beiug sizned only by McDonald & Brother, ns
solicitors for him  Thut the power of atterncy ouly autboiised
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Wilson to do what was necessary 1o coliect the money, but nut tv
wmake any itlegal arreat undee the attachment; the fuct that the
plaintiff was iu gaol not establ.shing an arvest in this particular
Q¢

The jury found for plaintif—damages, $200.

In thinry Terms last, M. C. Cameron obtained & rule ma for a
new trial, the verdict being contrary to law snd evidence, and
for misdirection in telling the jury, under all the circumstances,
thut defeudaut wag linble by ressen of the power of sttorney he
had given to Seth Wilson, and that such power was sufficient to
muke defendant liable, although it did nut in terms nuthorise
Seth Wilson to cause an arrest of plaintiff, nnd in directing that
there was sufficicot evidence that plaintiff was arrested on the
attachment.

in Easter Term Fecles, @ C, shewed cause.

Cumeran supported his rule on the ground that defendant dJid
not Limeelf employ the solicitars or autborise the arrest, and that
Seth Wilson gever employed the solicitors on behnlf of the defen-
dant, amd it way the direct act of the solicitors that cauved the
arvest,  That Wilson had nuthority or interest 1o tho extent of
£1.20, and funt anything beyond that was were excess, and the
phunufl's claim was Iuaited o damages for this a8 an excess on
the part of Wilson, aud that there was no arrvest of plaintiff proved.
He ened Boe v, Burkenhead §e | Rudway a., 7 Exch. p. 88, per
Parke, B Wilson v. Twuman, 6 M. & G. 236; Blessley v. Sto-
man, 3 M. & W. .0; Cooper v. Harding, 7 Q. B. 928,

Daapsr, C. J.~—The cases of Berry v. Adameon, 6 B. & C. 528,
and of drrowemuh v Lemesurier, 2 N. R, 211, are a8 strong as
any that bave been suggested to shew that there way no suf-
ficient evidence of an arrest, but in my opinion this cass goes
much further ; the plaintif was conveyed to gnol, and was cer-
taioly io custody there under this writ, and detsined for several
weeks ; it i troe there is no proef of an actual avrest by the
officer, but I think there is enough to warrant the jury in finding
cither that the piainuff was arrested in fact or cosstructively by
submitting to the process, which would be sufficient to prove an
arvest accurding to the case cited in Bull, N. P. 92. It is to be
observed that the plaintiff obtained his discharge from custody
under this writ of attachment, by an order of the Court of Chan-
cery, and there is no pretence that be had Leen arrested or taken
under any otber writ.

I feel uo chfficulty in saying that the defendsnt is suffciently
conpected with the issuing of the sttachmeat, 10 make him res-
pousible. e had & ciaimn against the plaintiff—be assigued it to
Seoth Wilon, giviog bim a very full powir of attorney to eaforce
payment, and Seth Wilson placing the sasignment and power of
atiornay in the hands of his own sgolicitors, authorvises the pro-
ceedings to collect, as well the sum awarded to himseif, as that
ewarded to sad assigaed by tae plaintif. I loock on this act as
au act authorised by the defendsnt just as much as if he had goue
to the solicitors and had given the same directions ihat Seth
Wilsoa did.  In my opinion it makes no (hfference thnt the salici-
tors were employed by Seth Wilson only, 1.2 he had the dJefen-
daat’s nutkority to employ zay person whom it might be necessary
to eniploy to collect the debt. Suppose it had been paid, is there
any doubt but that the defendaut would have derived the very
result he contemplated by bis assigament to Seth Wilson? 1
think tins conclusion abundantly sustaioed by the principles con-
wined io Collet v. Foster, 2 H. & N. 336; Guuntlett v. King, 3
C. B.N. 8 58; Waurner v. Reddiford, 4 C. B. N. 8, 180.

See also Jarman v. Hovper, 6 M. & G. 827: Rowles v. Senior,
8Q B.677: Semple v. Keen, 3 H. & N, 753; Freeman v. fosher,
13Q B. W8y

Ler cur.—~Rule discharged.

Howuasp v, Jenxings

Iy omiegn y nole— Inferest recoveralde at the rate drawn after matursty Ul payment
123 that §sterent 1 recaveratite ou & promisory note at the ssie rute for which
1t is drana aver six per cent. ULl pugment
.1, B T,24 Vie)

Doclarntion on o promivsory unote, dated 17th Jaunary, 1860,
for £104, made by tho defvndant and payable to the plaintiff one
month atrer date,

Llra—Non-ferit.

At the trial, at the Torooto Assizes, in April Inst, the plaiatiff
praved the note suerd upon, whick was as follows:—
$io0, Kusinaxag, 17th Jananry, 186G,

H One month after date, for value reccived,
| Upromise to pay I 8. Howlund, Esq, or benrer, the sum of four
buudred dollars, with iaterest, at twenty per cent per asuum.

The only question was whetber the plaintiff was entitled to re-
cover interest at the rate meutioned on the promissory note from
the date till payment, or ouly at that rate until the aote feil due,
and from thence at the ordinary rate of six per cent per annuvm,
A verdict was taken for the plaintiff for the {ull amouat, with leave
to dofendant to move to reduce it,

1u Egster Term Rull obwined a rale nai accordingly.

MeMichael shewed canse, contending it was a loan ol money at
a specified rate of interest till paid, and that the defendant ought
a0t to be allowed to take advantage of his own wrong by mnking
defuuit, defending the action on a fulse plea, and so changing the
contract iuto a loan far upwards of & year, nt six per ceut for the
much larger port of the time.  He cited Morgen v. Jones, 8 Exch.
620.

Bull contra referred to Mayne on Damages §9; Dickenson v,
Harreon, 4 Pri. 282, Sugd. V. & L. vol. 2, p. 816; Upioav.
Lord Ferrers, 6 Vas. 801,

Drarer, C. J.—The case of Keene v. Keene, § C. B. N. 8. 144
is decisive on the question, If the defendant had taken the tronble
to look at it, this motion need not have been made. 1t is referred
to in the Inst edition of Chitty on Bills, p. 439, Note 7.

Raile discharged.

IN CHLANCERY.

—

Reported by Ricuaxp Sxzirixa, Eaq., Studsnt st law.

Mxrcary v. Kxxrxn.

Awngnment for enehi of cvedilors— Tille devivedunder 13 Biis. and 22 Vic.

A trader having become involvyad made an assigument of his whole property for
ihe equal benefit of sif his creditors. This instrument coutainsd a proviaiva
that the rreditors should exscuts before they shuuld becotne sutitizd to the
benefit of it—that the trustess should be at liberty to retain 2145 per cont nn
il mounies received by virtos of the ase t a9 & jon for their
services—that they might in thelr discretion smploy the ams -nor (Oebior) in
the performancs of the trusts at » saisry of £ & ysar-—snd that they should
complate any buillding contracts slveady antered into by smignor—to smploy
waorkmen and mechisnion~pay miaries and ranoss—Dr, they
#NOUId wake any distribativn Of 1he estate amengat the creditors.

The plaiatiff n:gaod the property Sn question in thir canns from the Trustees,
aud the defundant svutractod 3o purchase 1hs same frow the plalatiff.

Held, 1 That the seet ‘was vot. £, 4 vold as agalost creditors
oader 22 Vict, ch 06

2. That the provision requiring creditors to executs 4id not creats a prefirence.

3. That the aliowancs to the trustecs was not s preforsnce withio the Act.

4. That the cisuse anthorising the compistion 0f rontracta before making s divi-
dend might delay crediwrs. Maulson v. Jerd, 18 U, C., . 8. 113,

The facts of thia case appear sufficiently in the judgment of
the court.

Adum Crooks for plaintif.  Srrong for defendant.

Esrax, V. C. (before whom the case was argued.

This is an amicable suit instituted in order to obtain the opinion
of the Court wpon s doubtful title, the pacchaser declining to
complete his purchase withont the opinion of the court expreased
i favor of the title. The question ariges upon an assigament
made by Mr. White, a builder, of bis whole pruperty for the equal
benefit of alt his creditors.  The instrument conteined a provision
that the creditors should execute before they should become enti~
tied to the benefit of it, that the trustees should be at liberty to
retain two nnd & half per cent. on all monies veceived by virtaeof
the nesignment as & remuneration for their care and trouble in the
execution of the trusts, that they might in their discretion ewmploy
Mr. White in the performance of the trusais at & salary of £300 «
year, aud that they should complete nny building coutracts alreody
entered into hy Mr. White, in order to the winding up of the
estate, and they were autherised to employ workmen and mechanies
for this purpove, and to make such advances as should be neces-
sary, and to deduct god pay all salaries and wages that might
become necessary, and repay all advances that might be made
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under this trust, before they should © ske any distribution of the |
estate ame .gat the creditors. The plaintiff purchased from the
trustee ae property in guestion in this cause, being part of the
trust estate. Mr. Keefer bas contracted with the pluntiff for the
purchase of the same estace, sud the question is, whether be can
make a good title to it, which is considered to depend upou the
validity of this aszignment. The dona fides of the assigoment is
pot impugned, but the question is, whether its provisious sre not
of such & pature that it must be deemed fraudulent avd void
agninat credilors under the 13 Eliz. or the 22 Vic. ch. 96, and
wheiher the deed bearing vpoa ita face the marks of its owa in-
validity any purchaser of the esiate must not be deemed to
Lave notice of it. .

1 will consider the question with regard fo the 22 Vie. ch
06. 1let. In my opinion this statute has prodaced no alters-
tion in the law except to avoid preferentini assignments. Ian
all other respects it is & transeript of the 13 Elix, sad if the
assignment ia question in any case contain no provision for pre-
fer~ing one creditor to another, 1 apprehend it cannot be deemed
void on any ground, on which it could not have been counsidered
void previously to the passing of this statute. It is argued in the
present instance that the provisien requiring the creditors to exe-
cute the decd makes o prefeience. I cannot agree to this opivion.
Supposing the deed to be wholly unobjectionstle in ali other
respecis, what can be more reasonable than that the creditors
should intimate their assent to it, so that the trusiees may proceed
with confidence, and know whom to pay? It must be intended that
the creditors will always be known; it will be the duty of the
trusiees to notify the assigameut to them, aod i it be wholly free
from defects in all other respects, and the creditors churlisbly
refuse to executs or stherwise to intimate their assent to it, they
postpoue themselves, they are mot postponed by the deed. It
appears to me that they might with equal reason refuse to receive
their money, snd argue for a preference. It is then argued that
the provision of an allowance of two nnd a half per ceut. to the
trustees who are creditors is a preference within the meaning of
the Act. I must dissent likewise from this proposition. Itisnet
o preference of their debts, but s recompense for their trouble.
They yield a distinct consideration for it. To the creditors it may
be & matter of great importance that compatent persons should be
induced to act as trustees by the prospect of remunerstion, then
otherwise it might be impossible to procure any persons to assume
so onerous an ofice. Suppose the trustees not to be creditors the
notion of & preference would be inadmissible. Cau it make any
difference that they nre creditorr if their services as trastees con-
stitute & distinct consideration for the atiowance? If indeed it
exceed in amouut what is reasonable the question may admit of a
different consideration, but that cannot be said in the present
instance. These remarks dispose of the question so far as it
regards the 22 Vie. ch. 96.

As regards the 33 Eliz,, the deed is cbjected ta on acccunt
of the provision relating to the employment of White at 2
silary, and the completion of the contracts and seitlement of
the business. The first objection is, I think, uutemsble. Many
cases have occurred in which o similar provision for the em-
ployment of the debtor has been considered unobjectionable,
1t is in fact a very common circumsiance in these assignments.
it may be advantageous to the crelitors to secure the ser-
vices of the debtor in the settlement, collection and reslization
of his own estate, and it caonot be expected that he will render
these pervices for nothing. He must he maiotained doring the
time. The remuneration, it is true, must oot be unceassnable in
poiot of amount. In the present cass the allowanoe is fixed at
£300 & year, as & mazximum this cannet be doubted, for as the
trustees were not obliged to cmploy White at all, they could fix
hia remunersiion st any sum they could mutuslly agree opon sot
exceeding £300 a year. They could, however, go as bigh as this
sum, and the question is wiether that would be excessive. In the
abstract 1 should think it wonid not be 2o, considering the res-
pectable station Mr, White sccupied, the value of the estate, and
the nature of the services he wns expected to perform. It is
impassible, however, not to perceive that Mr. White’s services
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mept sod remuneration must be consdered ir some degree in
counection with the other provisions contained in the deed in
relation to these coutracts. The point chiely relied upon as
readering the deed void was the provision far completiog the con-
tracis and closing the business, viewed uunder the aspect of creat-
ing & partnership between the trustees and creditors yuoad third
persens, and vendering the creditors lisble for the debts which
might be comracted in carrying this provision into effect. Ido
not think this ground of vbjectiou temable. The case was com-
pared to that of Owen v. Hoddy, 5 A. & B, 28, from which, how-
ever, I thiokit diffors very materially in these respects. In the case
of Mautson v. leck, 18, U.C., Q. B. 113, it secme to have deen
suggested that a partnership inter se. might exist in such cases.
But of courss no anch resuit could occur under ordinary cirenm-
stances. The only objection that can be ordinarily mad- in such
cases is that the creditors accepting ths benefit of the assignment
by subtracting frow the funds to which (hird peraons giving credit
to the trustees, look for the payment of tucir debts, become partners
28 to such persons, that i, entitle them to treat them as partners,
not that any partucrship actuslly exists, or that any partnership
witer ae takes pince. It ia well known that any receipt of a share
of the profits of a business, as such, makes the peraon so receiving
a partoer guoad third persons upon the principles 1 have mention-
ed. This might heve occurred in Owen v. Buddy. The business
might bave been carried on for years. The profits of good years
would have been divided annually, and when & bad year come or
a loss cccurred the fund would bo goue to which the creditors
tooked for the payment of their debts. The creditors therefore
who had subtracted from that fund would be linble for such debts,
in other words, wonld have been partners guoad third persons;
and this is o risk which a creditor cannot in reason be reguired to
iacur, and therefore a deed containing such a provision or framed
upon such a prisciple, is cousidered frauduleat nnd void against
creditors. The cuse of Hickmanv. Cox, 18 C. B. 618, was a sim-
ilar case {¢ Owen v. Boddy, and stronger. Iun both these cases
the trade might have been continued fur yea~~ aud the creditors
were to ba paid their debts out of the profits. The cases of
Janes v. Whitebread, 11 C. B. 108, and _oates v. Williams, 7 Ex.
205, were distingnished from Owen v. Beddy, on the ground, that
the continuance of the business was merely avxiliary to its wind-
ing up. It is true somedoubt was expressed in Coates v. Williams,
and the court was divided in opinion, but perhaps the doubt had
reference to the correctness of construction put upon the clause
in question i Janes v. Whilebread, aa to whether the cortinusuce
of the business was to be merely ausiliary,—to the windiag up
or absolute at the option of the trustees. Supposing, however,
the principle enuncinted in Qwen v. Boddy and Hickman v, Qar,
to be ultimately afirmed, it cannot apply to & case like the present,
involving as it does only one transaction or set of tiansactions,
lu ti 's case the creditors becoming parties to the deed can never
subtract from the fund devoted 1o the payment of the debts incar.
red in completing the contracts. By the express provisions of the
deed every possible expense incurred in the cowpletion of the
confracts is to be paid before the creditors are to receive anything.
All ealaries, wages, hire, and advances, aud doubtless ail debts
incurred in carrying the contrncts into exccution, must be paid
before any distribution can take piace amongst the general hody
of creditors, who therefore can never duminish or subtract from
the fund to which these persons giving credit to the trustees luok
for the payment of their claims. lu the present instance the
ereditors, if the provisions of the deed were performed, never
conld becoma partaers with the trustees, and therefore this ground
of objectlon 1o the deed appesrs to me ectirely to foil. Viewed,
however, in another light, the provision in question appesrs to me
g0 ohjectionable, that, if it depended upon me, I cannot compel
Me. Keefer to accept the title to thiaestate. What! mcesa is, that
this provision, as imposing upon the creditors an unreasonable
delay in the distribution of the estate, must bo deemed, so far as
they are concerned, to render the deed void. The objection is not
the same as the one I have been considering, although it is in one
respect aunlagous to it, where a partnership, guoad third person,
wilf be created. The deed is held void because ihe crediters can-
not reasonably be required to incur such a risk, and thercfore if
the decd be upheld they ave delayed, innsmnch as they can nesther
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‘ake the property in execution nor accept the benefit of the deed.
It may bLe, however, that although no such result arises, the
trusts are of such o natuve a8 to cause some small delay in the
distsbation of the estate and creditors are thereby directly delay-
ed, and alko justified 10 reason in declining to execute the deed,
and thereby if the deed be upheld judirectly hindered. There is
no doubt that in all cases of this sort some restriction and delay
are imposed upon the creditors, and nevertheless the deeds are
upheld as tending to the general good of all. But it would not
be difficult to iunagine a case in which the distribution of the estate
might be postponed for such a length of time, and so unreasona-
bly, that the courts would be compelled to infer an interest to
delay or hinder creditors. Such a deed would doubtless be void
a3 against them. Thus we have seen that a provision for the
winding up of the estato of the debtor, although it necessarily
involves some delay and restriction, is held good, because it tenda

to the general benefit of all the creditors. The stock in trade of !

the debtor, sold at once by duction, would be comparatively sacri-
ficed ; likewise if new goods were purchascd from time to time so
as to make, in the language of trade, a proper assortment, good
prices would be cbtained, and the creditors generally bevefited
The cases of Muulzon v. Peck and Taylor v. Whittemore, 10 U.
C. Q. B. 440, were cases of this descriptiou, and probably the
cases of Janes v. Whuebread, and Curfie v. Williams, were so
likewise. I apprehend that the provision involving delay must
upon the whole turn to the advantage of the general body of the
creditors, otherwise the deed canmot be supported. If it tend
rather to the benefit of the debtor than of the creditors, if it may
occasion a delay in the distribution of the estate unreasonably

great, or more than commensurate with the advantage expected to !

result from st, I should cntertain great doubts of the validity of
such a deed.

To the present case I think notbing more is intended than that

subsisting contracts should be completed, such parts of the estate
as may be necessary for this purpose are to remain involved for
the present. I do not attach sny weight to this circumstance,
becuuse the materiuls on hand might be employed in this way
perbaps more profitably than in any other; although probably the
difference would not be very great, and the other articles are not
of so muca importsnce but that they might be advantageously
used in the same way. The onlv adeantage however to the credi-
tors that I can discover in tuis provision consists in the slight
increase in the value of the materials and in the profits to be
derived from the completion of the contracts. The former is
hardly worthy of attentivn, the latter is problematical and uncer-
tain. On the other hend, it is iropossible for me to say what
delay may not be occasioned Ly the completion of these contracts.
1t may 1uvolve months or a year or more for ought I know. Dur-
ing sll this time the distribution of the estate way be suspended.
At all cvents the trustees will not be compellable to pay a farthing
to the creditors. It is true the rest of the estate may and must be
realized and converted into mouey, and the trustees may be dis-

The point too was not raised in argument, and though suggested
by mysels, I doubt whether the learned counsel for the defendsnt
was much surprised by it. 1 do not think it wae tuken in auny
other case except in that of Muulson v. Peck or Tuylor v. Whitte-
more, by Mr. Wilson, Q. C., and thea it did not seewm to attract the
notice of the court. It would be a great satisfaction to me if the
case could be carried to the Court of Appeal. My own impres-
sion is, that if in point of fact these contracts are so many and
of such a nature that probably much time will be consumed in
their completion, and the trustees may incur such liabilities that
they may not feel justified in distributing the estate until they are
finally settled, or if the issue as to profit and loss is doubtful, the
deed cannot be upheld.

1 should not eotertain confilence in the validity of the deed
nnless the circamstances were such as to make it clearly for the
benefit of the creditors that the contracts should be completed.
Some discussion arose during the argpament as to when any judg-
ments that might be obtained would attach upon the property
which is an equity of redemption. It is quite clear that under
the 12 Vic., ch. 73, they would not attach until delivery of the
writ to the sheriff. As to when judgments generally attach upon
lands under the 18 & 14 Vic., ch. €63, it is unnecessary to express
I'an opinion, although I have a very clear one, and shall be prepar-
| ed to express it when necessary. In the present case any creditor
whose debt existed at the date of the deed may obtain judgment
and deliver his writ to the sheriff, when, if the deed is void to
creditors, he will be entitled to treat the property as White's and
proceed to a sale of it, and the sherif’s vendee will be entitled, as
between him and Mr. Keefer, should he complete the purchase, to
redeem the estate. White's concurrence in the sale to Metcalf
. does not seem to mend the matter.

CHAMBERS.

Reported by Ronexr A. Hasrisos, Esy., Barruster-al-Law.

CorroxN v. McCrrrEy.

) Variance bet: wr and precipe—Effect thereof.

Held, that the fact that an original writ of ejectment contains a more full or more
extended descripijun of the preince sought to be recovered than contained in
the precipe, is Do ground to set aside either writ, copy or service.

(October 3,1861.)

On 17th September plaintifi’s attoruey filed a precipe for the
writ of cjectment in this cause, in the following form :—

IN THE QUEEN'S BENCH.

+ Required a writ of sumwous in ejectment fuor James Cotton
against Patrick McCulley, of the Township of Toronto, in the
County of Peel, to recover possession of water-lot number one on
the east side of the River Credit, in the Village of Port Credit, of
the County of Peel, being the corner lot at the intersection in
Toronto and Brock Streets in said Village of Port Credit, as shown
1 on a plan of said Village made by Stougbton Dennis, Esq , Deputy
: Provincial Land Surveyor.

Eect: "

poscd to pay the expenses attending the execation of the contracts

and to distribute a dividend amongst the creditors at the same (Sigued,) “Jauss Patersoy,
time. Dut it may happen tbat such large advances may become ; « Plainti s Auty.”
necessary for the completion of the contracts, and their issue 88!  (Jn the same day a writ of summons in ejectment was issued ou
regards profits or loss may be so doubtful that the trustees may  this precipe; the writ described the locus sn guo in the same
not in justice to themselves be disposed to make auy distnibution, manner ss described in the precipe.

among the creditors. The ndvantage to the creditors of this pro- | On 19th September, on & precipe in the same terms as the above
vision is not very clear or decided, bat to Mr. White it is consider- | & concurrent writ of cjectment was issued. The copy of the con-
able. If these cootracts be not performed he will be liable to current writ served coutaioed a description the same as that above
actione and he might very naturslly stipulate for protection against;si"n' with this addition, ** smd lot being composed of all that
them.  Mr. Crooks argued that persons recovering judgments in, parcel of land and marsh containing by admeasuremeot twenty
such activns would be creditors under the dced, and that it would. gcreq, situste on the north-east side of the River Credit, and
be advantageous to the other creditors ta exclude them by per-| pounded on the west and north-west by the north-western bound-

ferming the contracts. 1 doabt thie, I mean 1 doubt whetuer they
would be creditors under the deed.

Upon the whole I entertain so much daubt upan thie point that.
I think I ought not to farce this title upon the purchaser; at the:
sane time this is doabtless a qanstion of fact, and [ am quite in.
The advantage to the.

the dark a« to the rea! facte of the case.
creditors of the completion of the contracts may be so clear and
decided according to the actual facte of the case a« bring the casc
within the principle of Jmes v. Whitehread and Mauivon v, Peck.

i ary of the towa plot, on the north and north-east by Lot and Brook
i Streels, nod on the soutb-cast by Toronto Street.”

Iarman, for defendant, obtained a summons on plaintiff to show
causc why the service of the copy of the concurreat writ of sum-
mons and the concurrent writ itsclf should not be set aside for
irregularity, in containing worls of description of the premises
sought to be recovered not inserted in the precipe on which the
original writ of ejectment was issued, or in the precipe ou whict
the concurrent writ w.: issued.
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J. Paterson showed cause. e submitted if there was any
irregulnrity that the papers filed only showed the irregularity to
be in the copy filed, and that the summons in asking to set axide
the original writ asked too much (Chulhley v. Cuarter, 4 Dowl. P.
C. 48U). But assuming the concurrent writ to be tl'~ snme as the
copy, he contended that the application should have been to met
amde the original snud not merely the concurrent writ aud copy.
(Kdwards v. Danks, 4 Dowl. . C. 367, Arch. Prac., 9 Ed., 1380.)!
He also contended that in fuct there was no irregularity either in |
the concurrent writ or service, the precipe being no part of the’
proceedings in the suit but o mere memorandum for the information
of the clerk who issues the writ. He pointed out that no discrep-
ancy between the original and concurrent writ, or between the
concurrent writ and its copy was shown, and submitted that if the
concurrent writ followed thie original it was sufficient, and that if;
the original was iriegular the application should have been to set !
it aside. le submitted that the fact of the description in the
wnit or copy being more extended than in the precipe was not of
itself an irregularity. i

Doarer, C. J.—The otjection taken in this case is, that a cor- |
current writ of summons contains a more full description of the!
premises than is contained cither in the precipe for the writ or in |
the precipe for the original writ—as defendant expresses it—that '

boat used by the plaintift in his occupation as n fisherman, con-
trary to the foim of the statute

At the triul during last junc sittiogs it appeared that plaintiff
is by trade a turner, and has for several ycars resided in Owen
Sound, and carried on that trade upon bis ewn premises in that
town, over his shop being placed conrpicuously a sign with his
name and occupation, °** Turner,” painted thereon; that for
several years he has devoted the mornings and evenings in the
spring of the year to fishing with nets or lines in Owen Sound
Bay or Harbour, snd also some weeks in the fall to fishing excur-
stons to places beyond; that on these occasions, and for these
purposes, he made use of the boat in question ; that Le frequently
sold fish, the result of these catchings, remaining over after the
wants of his own family were supplied; that during the latter
part of the fall and the winter just passed the bay was frozen
over, as it usually is, 80 as to prevent him following this occupa-
tion, the ice having taken last fall about the end of November,
and that the boat was about that time laid up for the scacon, and
was shortly afterwards, some time in December, seized by the
defendant under an execution agaiust the goods of plaintiff issued
out of this court.

The defendant ceatended : —

1. That plaintiff was by occupation a turoer and not a fisher-

the concurrent writ contains ¢ words of description of the premises | man, since he gained his living chiefly by turning, and was kuown
sought to be recovered not inserted in the precipe.” { only as being a turner by trade.

It does not appesr, nor is it ohjected, that the copy of the con-: 2- That the boat was not in ordinary use at the time of the
current writ served deviates from the original, . . the concurrent | S1Zure, c‘"{','g the 13th section of the Fisheries Act, Con. Stat.
writ, nor that the concurrent writ itself differs from the original! Can cap. 62, as e}:ewm_g that fishing b°‘“’,’""l apparatus could
first writ. Nor is it objected or shewn that either of the writs is | 2Ot beé considered in ordinary use except during the fishing season,
altered since they were issued, that is, that the words contained; Which is in that section supposed ta be from 1xt of May 1o Ist of

in the copy served were pot in the original of that copy when it! November, and in the present case the fishing seacon had termi-

was issued in the first instance. j nated a considerable time befure the hoat was scized.

As it would be at least an irregularity if not & contempt to alter: _3- That under the Fisheries Act, and the Goverament Regula-
the process of the court without authority, I must sssume it has | 1003 pas<ed in conformity withiits provisions, such use of the boat
not been done until it is shewn to have been doue, and then the ; DY tbe detendant must be considered unlawful, as the waters
question is, whether if the writ before it leaves the officers hands | Wherein he fished were closed against him by being leased by

is more extended in its terms than the precipe, it becomes thereby | Government,, :n:fr; had not the proper ;:nf;";gq":igcg*g;fsl;;‘ﬁg:

irregular? ;
I take it Bo officer, at Jeast since the Common Law Procedure
Act, would issue & writ without a precipe. And the English '

Practice before the modern changes required a precipe for every

original writ, latitat, and capias, as well as for the writ on which
the proceedings to levy a fine or sufer a recovery were founded ; .
but I bave not discovered an instance in which if & writ was
regular on the face of it it could be objected to for variance from .
the precipe, which, although required, is nut a oto
in the action. i
Oa the simple ground taken, viz., that the copy of the writ, :
which in the absence of proof to the contrary, I tuke to be s true |
copy, cootains a more full or more extended description of the:
premises than the precipe shows, 1 think there is no ground to !
ret aside any thing, either, writ, copy, or service, and 1 therefore .
conclude this sumwons must be discharged. !
Summons discharged.

p or procealiug

DIVISION COURT CASES.

IN THE FIRST DIVISION COURT OF THE COUNTY OF GREY. \

(Before i.is tlopor F. T. WiLkzy, County Judge.)

Daracu v. Drsx.
Puheries Act—-Frrmption Act. ;
Heid, 1. That all Her Majesty’s sulyects bave a rizht 10 1ake Lait or fish In any
barbwur, nver, or pultic water in Upper Canada (not daly set apart by the -
Governoria touceil for the natural or artificlal propagzation of fish ) so that in
o0 doing they trespass nnt on Cruwn lande or teachen, oF by their place, time,
or mode of fishiog cratravene any providon of the Fisberies Act, or anv repu-
latious made by the Governar (ivneral under its provisions. and applicalle not |
merely U individusie but equally to all Her Moty s pubiecta. !
2. That « boat in hawful Ose v & peracn owning the same. thuugh not a fisherman
by tiade. is cxempt {rvm seizure under a0 execation fir debt.
{Aagust 12, 1S61)

The defendant, a bxiliff of this Court, was sued for having, dur-
ing December or January last, seized and sobl, under cxecution, a

No. 7 of the Regulations.

The Judge dirscted the jury that the ohject of the Legislature
in cxempting certain articles from scizure in satisfaction of debts
was to relieve debtors who were liable to be deprived by execation
against their goods of the means of subsistence or of obtaining a

“livelihood, and that the debtor’s occupation in the meaning of the
‘statate (23 Vic., cap. 25, sec. 4, sub. sec. 6,) is the cslling or pur-
‘auit followed by him for a living. That if the plaintiff during

sny portion of his tiwe wasin the babit of Gshiug, nut fur pleasure
but fur the sake of the results in the way of assistirg in his sup-
port, and was accustomed to use the boat in this pursuit, he was
protected by the Act in his possession of it for this purpose against
any seizure in cxccution for debt. That the discontinuance of
fishing owing to the termination of the fishing season, whether by
the severity of the weather or the advance of winter, or by any

. other cause, did not deprive him of that protcction, the boat still
_being in ordinary use within thc meaning of the Act though laid

up to await the return of the fishing season. That the analogy

‘ attempted to be drawn from the 13th section of the Fisheries Act

would not hold, since that provision was made, not 80 much fur
the protection of the fisherman as for the protection and encour-
agement of fishing as a branch of industry, which it was of public

; importance speciaily to foster, there being under the 1:3th section
"no limit as to the value of the fishing vessels and apparatus
" protected.
' facts slleged being produced, it was withbeld from the cunsideration

With respect to the other point, no evidence of the

of the jary.

On this ruling & verdict was given fer the plaintiff for §20,

The defendant applied for a new trial mainly on the Iast ground
abuve mentioned, and partly on affidavits and leases shewing the
matters of fact alleged but not proved at the trial.

Witkrs. Co. J.—If under these leascs it be made to appear that
the plaintiff could not at the time of the seizure of his boat have
lawfully used it 2« he had been aceustomed to do for fishing with.
out the sanction or written permission required ia the Biy-law,
and that his u-c of it for sueh parpose immediately prior to the
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seizure was in an unlawful pursuit, then I think there should be |
a new trisl, there being no pretence ou the part of the plaintiff
that any such sanction or written permission was ever given.

The first lease is executed by John McQuaig, Superintendent of
Fisleries for Upper Canada, 1n fuvour of Thomas C. Stephens,
Jated 9th August, 1859, for three years from 1lst February, 1839,
at $1 per annum payable balf yearly, and is of property described |
as a certain fishing station situate in Owen Sound Bay, in Upper
Canada, and commencing at the shore on the side line of lots 19
and 20 in the Township of Sarawak, thence easterly to Squaw
Point in the Township of Sydenham, thence southerly along the
coast past the mouth of the Sydenbam River to the bottom of
Owen Sound Bay, thence westerly along the coast to the place of
beginuing, embracing the southerly portion of Owen Sound Buy,
together with the right of cutting tinber for fishing purposes
upon the enclosed reserved Crown Lands, together with the sole |
night of occupation for fishing purposes, and the exclusive privi-
leges of fisbery upon the same.

The second lease is executed by Andrew Russell, Assistant Com-
niissioner of Crown Lauds, in favor of the Magyor and Corporation
o7 Owen Sound, in the person of the present Mayor, George
Snider, thereto present aud accepting for the Corporation, dated
4th Scptember, 186U, for two years from 1st February, 1860, at |
a rent of 34 per annum payable half yearly, and is of a certain |
fishing station described nearlyas in the first lease except that the |
line runs frow Squaw Point along the coast at high water mark, |
and iucludes the Sydepham river up to the foot of the first falls;
or dam, but excludes that portion of water near Boyd's wharf !
already patented. It is alleged, but not proved, that this leaael
was granted upon the forfeiturc of the lease to Mr. Stephens for |
non-payment of rent. It was during the peadancy ot the lease :
to the Corporation that the seizure of this boat was made. |

By the Fisheries Act, sec. 3, sub. sec. 1, all subjects of Ier
Majesty, but none other, may, fur the purposes of trade and com- |
merce (and a fortori for private use), tuke bait and fish in any of ;
the harbours, roadsteads, bays, creeks, or rivers of the Province.
By section 1, the Governor in Council may grant special fishing |
Jeases and licenses on lands belonging to the Crowa for any term :
not exceeding nine years, and may make all and every such regu-
lation or regulations as may be necessary or expedient for the'
better management and regulation of the fisheries of the Province. !

By section 2, *‘ the Governor may, as occasion shall require,
appoint two superintendents of fisheries, oue for Upper and one |
for Lower Cauuda, whose powers snd duties shall be defined by :
this Act and the regulations to be made under it.” ;

By section 33, ** the superinterdent of fisheries ‘may rrant!
Written pcrmission to any persoa or persons whu may be desirous H
of obtaining spawa for bone fide artificial or scientific purposes to !
fish for that purpose during the close eeason.” '

By subsequent sections power is given to the superintendent of |
fisheries to act as a magistrate on complaints of contravention of |
the .\ct, and ceriain duties are devolved upon him in reference to :
the bounties to be given in ruspect to certain fisheries, to consider
which would be irrelerant to this enquiry.

By section 46, ¢ the Gouvernor in Couucil may from time to time
make rules and regulations for preventing or regulatiog the fish-
ing with petg,”” &c., &c., ** in soy barbour, river, or public water, ,
within Upper Canada.”

RRegulations were adopted by the Governor in Coancil on the
16th May, 1860, of which the material portions are as follows: —;

By-law No. 1. ** The Crown having for the purposes of the Aet .
22 Vic., cap. 62, Consolidsted Statutes of Canada, practically
resumned and re-cntered furmally into possession of all fishing sta- -
tions within the Proviace ¢f Canada, it is pursuaot to the said.
statute further provided, that the following regulations shall here-
after apply 1o the fisheries of Upper Canada, and any person or
per-ons continuing to occupy or use dircctly or indirectly any such
ncet fishing, without lease ‘rom the Crowa, shall become liable to
the paine aul penalties imposed hy the Fisheries Act, saving
moreover all other recourse in hike cases provided hy law.”

Bsy-law No. 6. ¢ No fishing shall be allowed in any water which
may have heen leascl or set apirt by the Crown Sor natural or
artificial propagation of fish, except by cxpress sanction of a fish-
ing «fficer or ofhizer< ™

By-law No. 7. ¢ All other persons are forbidden to take fi-h
for purposes of trade within the liwits covered by leases from the
Crown, except ouly hy written permission of the lessees.”

By-law No. 8 ¢ The receipt, gift, purchase, sale or possession
of any fish had in contravention of these regulations, shall be
punishable according to law; and the article so had and all mate-
rials so unlawfull; used therefor, shail become subject to forfeituro
and disposed of as the law directs.”

It may be observed wn lLimine, that ihe leases put in do not
appear on the fuce of them to have been granted by the Governor
in Council, as required by the 1st section of the Act, and there is
nothing in the Statute or Regulations made thereunder to enable
the Superintendaut of Fisheries, or the Assistant Commissioner of
Crown Lands. to grant tbem. The leases are not under the Great
Seal or the seal of the Governor, or in any way authenticated as
baving been granted by authority of the Governor in Council, aud
ought to be regarded as wanting 1a those sndicia which can alone
secure fur such documents attention and authority a9 evidence 1
a court of justice. 'The lease or hcense to the Corporation i3 not
under the seal of the Governor, and for that reason ctunot convey
to the Corporation any right to enter upon the lands descnibed
therein.

But indepcndently of these objections to these leases, which
appear to mo fatal to their validity as evidence for the defence, it
appears to me questionable whether by any lease or license, how-
ever formally drawn and executed, o right of fishing in any of the
public waters of Upper Canada, can be conveyed to suy one or
more of Her Majesty’s subjects to the exclusion of others.

By tbe common law of England, which is ours also by Con. St.
U. €, cap. 9, fishing in navigable rivers or arms of the sea is
common and public. Carter v. Murcot, 4 Durr. 21095, Richard-
son v. Qrford (Mayor of ), 2 H. Black 182, 1 Anst. 231, 4 T. R.
437, cxcept where by grant er prescription a several fishery exists.
“ Grants of this dexcription can no longer be made by the Crown
~being probibited by King John’s Great Charter, and the second
and third confirmations of it in the reign of his successor.”
Stephens” New Commentaries, £2, 23, Am. Ed., 1843. Our inland
lakes and rivers are held to be subject, in respect to public rights,
to the same rules ss are applied to the seas and rivers of England.
See the Queen v. Meyers, 3 U. C. C. P., 305, and cases cited. The
King jure corone may grant the land upon the sea shore between
high and low-water mark, snd even probably below low-water
mark, for the purpose of being reclaimed and converted to useful
purposes of occupation, which occupation however must be carried
into effect within a reasonable time  Attorney Gen. w. Richards,
2 Anstr. 614. Dut such grant is suhject to the jus publicum, or
public right, and if acted upon injuriously to such public right it
i8 void, or it is & grant which does not divest the Crown or invest
the grantee.  Attorney General v. Burridge, 10 Price, 350, Attor-
ney General v. Parmeter, 10 Price, 378 ; see also Allorney (Feneral
v. Chambcrs v. Kees, 9 Eng. L. & E. Rep. 212, in Chancery.

The question is, Is this public common law right of fishery in
the navigable waters of Upper Canada made liable by the Fisheries
Act, or other statute, to be abridged by act of the Crown, and if
80, how far ?

The 3rd section of the Fisheries Act, sub-sec. 1, grante no new

. privilege, but is, as we bave seea, only in affirmation of the com-

mon law, aud was doubtless intended to rebut any misconstruction
of the other parts of the Act to the prejudice of the publicaight
recognized by it. Tbe other sub-sections do indecd grant some
privileges not before enjuyed except by intrusion on the Crowa,
but only hy giving & lunited use of Crowan property, and thu-
enlarging and giviug practical effect to the public rights upou such
walers.

The first clauve of the 1st section of the Act refers to landa of
the Crown, and is no enlargement of the power of the Crown. It
may well he questioned whether the term laads of the Crown be
used at all in reference to iands under navigable waters. Tho
term ¢ Fisherics of the Province,” in the following part of this
sectivn, is not in any way defined in the Act, or elscwhere, and
must, ] presume, meap generally the fisheries carried on by indi-
viduals in the public waters of the Provice.  Bul both thiy section
and section 46 must reccive a construction in ha-mony with the
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common law and the iutent of the Act itsclf, as expressed in its| resumed and again formally taken possession of ; and the subse-
whole contents, and cannot 1 think be intended to empower the quent use of these same public lands and beaches was of course
Crown to abridge the jus publicum of free fishery in public waters | subject to any conditions which might be imposed aud mentioned

enjoyed by all Her Majesty's sulbjects in common, but, on tbol
contrary, ouly to regulato this right and to make its exercise more

productive of results to thoss actively engaged in it—thus ‘merenu]
ing the aggregate wealth and resources of the country. Un ler

section 46 net fishing in any public water in Upper Canada might
no doubt be prevented altogether by the Governor in Council under
circumstances rendering such step advisable for the protection of[
the public iuterests, that is, to prevent damage to the fisheries or to

increase its extent and value. This would be in analogy to sec- |
tions 20, 27, 28, 30 and 31, under which fishing for certain kindsf
of fish ia made unlawful or prevenced during certain periods of the
year, (called in section 34 the close scason,) and 8o under section
4¢ the Governor in Council may in certain cases extend these
provisions of the Act hy closing entirely, or for limited periods,
any public water in Upper Canada sgainst net fishing. So under
section 6, the Governor in Council may cause to be set apart any
river or other water for the natural or artificial propagation of
salmon, trout, or other fish, thus closing such waters entirely
against fishing io any manner. Aund during the close seavon fish-
ing can only be allowed under section 34 by written permission of
the superintendent, and for the particular object pointed out in
that section. But to attempt to exercise the powers granted under
tke 1st and 4Gth sections by preventing net fishing as regards some
of Her Majesty’s subjects and permitting it as regards others, or
by regulating such net fishing with a view of such enjoyment of 1t
by some of Her Majesty’s subjects to the exclusion of others, is,
I think, eontrary to the spirit of the Act and beyond its meaning
and intent. No power but that of Parliament can grant to any
individual or corporation auny privilege which may operate as a
monopoly of trade ot of industrial pursuit of any description, and
the power of Parliament has not I think been put forth in the,
Fisheries Act for any such purpose. It was passed not to deter
anad discourage fishing by the granting ot invidious monopolies to
individuals, uor even principally to create & source of ruvenuc for

the Province, but to protect the fisheries as a great Provincial

interest from iojury and deterioration, and to encourage the proper
prosecation of the fishings by all who could under the beneficial |
provisions of the Act find it their interest to engage in this pur-

suit in Provincial waters. See the heading of sections 1 to 46!
inclusive. ¢ Protection of Fisheries,” znd the provisions of sec-
tions 3, 13, 14, 15, 16 and 31, granting special puivileges to fish-
ermen who might cugage 10 fishlug on theso waters, priviloges aot
confined to iessecs but applicable to all alike. The whole tenor of
the Act is to thelikeeffect. Itistrue that section 67 contemplates
that a revenue may arise under its provisions from the leases or
licenses of salmon or other fisheries. Dot this must have refer-
ence to leases and licenses on lands belonging to the Crown
mentioned in section 1, inclading the public lands and beaches
mentioned in sections 3 and 4, and canoot of itself suffice to extend
the scope of the initial clause of section 1, over the great public
navigable bays and other waters of the Province.

The first clause of the first section of the Act then must I think!
be taken by itself, and is confined to Crown fishings or fishings cn
Crown Lands, and has no reference to fishing carried on in pnblic!
waters in boats at a distance from the shore, and where the shore
or beach is not made use of for the purpose of landing the nets
in drawing them in with fish, or in cotting or preparing the fish)
for market. The power to lease or licensc includes the power to
impose rules and regulations as conditions upon the lessee or
liccnsers, and in reference to Crown property cspable of being
tbus leased, it was unnecessary;to empower the Governor tv make
rules aod regulations for its management. The second clanse
therefore of the first section and the 46th section do not properly
apply to such Crown fisheries, but to the fisheries of the Province
open and common to all Her Majesty’s subjects. Alter granting
certain privileges upon Crown Lands to the public the Actin the
4th section expressly reserves the right of the Crown io dispose or
take posscssion of any public land or beach occupied under its
provisions for fishing purposes. Such public 1and snd beaches
therefore could be resumed at apy time; and by-law No. 1 of the
Fisherics Regulations declares them to have been practically

in any lease or license of them thereafter to be granted, not so
much by virtue of this Act as of the rights of the Crown as Lord
of the sea.

By-law No. 1 then, I consider, declares the resumption of the
lands belonging to the Crown, up to and including beaches (if any)
in front cf such lands, occupied for fishing purposes but not going
beyond the beach, or taking in any of the permanently submerged
bottom of any public water; and from the time of this resumption
the Crown w&s in possession of all such lands and beaches tor all
purposes not_incopsistent with the jus publicum, and including the
purposes mentioned ia the first clause of the first section of the
Act,

By-laws Nos. 2, 8, 4, 5, 8 and 10 have cffect only as regu-
1ations made under the latter clause of the lst apd the 4uth
sections.

By-laws Nos. 6 and 7 refer to two distinct clusses of waters :—

1 Waters leased by the Crown.

2. Watere set apart by the Crown for the natural or artificial
propagation of fish.

To take fish in the first class of watcers these By-laws re-
quire :—

1. The express sanction of a fishing officer or officers; or,

2. The written permission of the lessees.

In the second class of waters :—

1. The express sanction of a fishing officer or officers.

We have seen that the Grst class of waters—those leased by the
Crown—cannotfinclade the public navigable waters of the Province
in which there exists at common law, as well as by virtue of the
3rd section of this Act, a public right to take fish common to all
Her Majesty’s sabjects.

The second class of waters are not made either by the Act or by
the Regulations subject to lease, but are closed against all persons

| except such as have the cxpress sanction of a fishing officer.

I think, therefore, that notwithstanding any leases or grants of
the Crown to the contrary (of the existence of whick howevcr no
sufficient evidence is given), all Her Majesty’s subjects have, both
at common law and by this statute, a right freely to take bait or
fhsh tn wuy LmibLuut, river or public water iu Upper Oauanda uot
duly set apart by the Governor General for the natural or artificial
propagation of fish, so that in so doing the; trespass bot on
Crown lands or beaches, or by their place, time or modeof fishing,
contravene sny provision of the Act or any regulations made by
the Governor in Council under its provisions; and applicable not
merely to individuals or classes, but equally to all Her Majesty's
subjects.

I have found it unnecessary to consider the effect the document
put in purportiog to be a lease to *‘the Mayor and Corporation
of Owen Sound in the person of the present Magyor, George
Saider,” would have, if in due form, and valid and admissible ns
a conveyance. I may say hLere, however, that even werce the
waters of the harbours subject to lease by the Crown, it does not
appear 10 me that the lease produced would affect injuriously the
case of the plaintiff. A Municipal Corporation in Upper Canada
cannot, under the municipal law as it at present stands, take alease
uf & fishery at ao anpual rent payable out of the corporation
funds, that being beyond or aside from the scope of the powers
conferred on such a body by the Legislature. If the lease were
at all effectus! as such it would he s0 as 2 lease to the inhabitants
of the town individually, and would operate io favour of the present
plaintiff as one of those inhabitants, having a right wuder it ia
commeon with the other corporators.

The plaintiff's bost then was lawfully used by bim in fishing in
Owen Sound Bay, and as such was exempt from acizure under
this cxecution, and I see thereforc no reasen for disturbing the
verdict.

New trial refused.
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Law Scholarships.
To Tak EpiTors or Tax Law JounNaL.

Dear Sirs,—The intentions which ac.aate the Law Society
of Upper Canada to offer acholarships to deserving students—
members of the Society—are no doubt praiseworthy ; but the
manner in which these prizes are distributed, and the advan-
tages offcred to one class of competitors and denied to another,
are, to say the least, very objectionable. I hail this step on
the part of the learned body who sit and deliberate in solemn
convocation in Osgoode Hall, as an era of better things in the
study of the legal prefession, but I must emphatically condemn
in my humble way the narrow course pursued to make those
valuable gifts totally useless to a great majority of the students
in Canada.

Now lat me explain :—About the first of June last, almost
immediately after Easter Term, an announcement appeared
in the Toronto papers that the Law Society intended
offering acholarships to the various members thereof, viz.,
£30 for the first year's men, £40 for the second, £50 for the
third, and £60 for the fourth. So far so good. The examin-
ations were to oome off next Michaslmas Term. About three
weeks ago came out ancther advertisement, stating that a Law
School was established at Osgoode Hall, the lectures and
readings of which commence after all the country students
have left Toronto for bome. Then also the term in which a
candidate tries for the scholarship is not taken to have been
aitended by him at all.

Now what is all this but the most direct partiality to
the Toronto students in preference to thoss from a distance.
Wo all know that the majority of Law Stodents get no
salary, and therefore are unable to spend two or three
months in the year in so caponsive a place as Toronto,
attending readings and lectures and the ordinary terms requir-
ed by law. The very fact that the Society offers prizes argues
a state of comparative indigence among many of our class
which these prizes are intended to remedy. But with ali the
advantages of liviog at head quarters, the Toronto students
enjoy the additional ones of having access to every facility
for stady that it is in the power of the Society to offer. No
impartial man will fail to see the unfairness of making us in
the country, under so many disadvantages, compete with
them, with every possible facility at their command fcr suc-
cesaful study. Give us a chance, or at least equal advantages
with them, and we are perfectly wiliing to enter the arens and
compete for the prizes. Again, why not divide the scholarship
into fwo or thres sums, and at least give s a second or & third
chance? But no, here there is but one large prise for each
year for its some 120 students. I am very happy to see so
valoable and important a step taken to improve and elevate
our profession, but I humbly submit to those in authority that
the suggestions contained in this my letter are not naworthy
of their distingnished consideration.

I am yours truly, &c.,

Woodstock, Sept. 10, 1861. A Law Srrope~t.

Mode of Addressing Judges.
To tae Epitors or THE Law JougNaL.

Geatlemen,—May I take the liberty of askiog, for the
information of law students gererally, and perhaps for a few
unsophisticated lawyers, the proper method of addressing the
Judges of the Superior Courts, or a Judge of the County
Court, when meeting them oul of Chamlers.

Shall we say,—Judge, Judge Burns ; (for instance) Justioe
Burns, Mr. Jurtice Burns, or Mr. Burns? And in the case
of a County Judge, shall we say,—~Judge, Judge Price (for
instance), or Mr. Price.

I ask these questions as many of us country studonts who
attend to the ordinary business of an office ia Chambers and
at the Division Courts, and afterwards meeting the Judge—
frequently perhaps—put our foot in it, by addressing him in
an unprofessional manner.

Perhaps you will better understand my meaniog by asking
you “ What the practice is in Toronto

Should you favor us with an answer to the above I feel con-
vinced the same will be received with thauks by a large num-
ber of students throughout the' country, and the undersigned
will feel himgelf under particular obligations to you.

Sarnia, Sept. 23, 1861. A Couxtey StupENnT.

| The mode of addressing a Jadge sittiag in the discharge
of public duty is well settled in and out of Toronto. The
mode of addressing a Judge when not eitting in the discharge
of public duty ia by no means 80 settled as to be called “a
practice.” In fact no rule on the subject prevails in Upper
Canada. Itis s matter of taste. We think that to addrees
a Judge out of Chambers as “Judge” is bad taste. It is the
“ practice ” in the United States, but none the better on that
socount. * Judge will you liguor,” is 80 said t0 be & common
oxpressiva thoro, but ono which good taste oertainly condemns.
There is no more sense in addressing & gentleman in a draw-
ing room as *‘Judgs” than addressing the man who retails
gin cock-tails as ¢ Colonal.” To our tasts, “ Mr. Buns” and
“Mr. Price” ere much better than ¢ Judge,” * Justice,” or
“Me. Justice.” When speaking of (not speaking £) the judge
a different rule may with proprioety be observed.—Eps. L. J.]

— —

APPOINTMENTS TO OFFICE, &¢.

CLERKS OF THE PEACE.

JAMES JOSEPH BUBRBROWES, Eaquire, to be Clerk of the Peace for the United
Counties of !‘mhune, hgm An 7‘09::3!«!, hlt&ol -)wn of JOHN WAUD-

BY, Esquirs, =
OORONERS.
BOB:I;'L?AHSAY, Eaquire,_ Associate Coroner for the United Oounties of York
an

Esquire, Coroner for the Provisional District of Algoma—
ptembes, 1861.)
NOTARIES PUBLIC.

JANES WEBSTER, tbe younger, of the town of Gaed to be a Notary
Pudlic in Upper Censda. ! pb, Raquirs,

FRANK EVANS MARSON, of the town of Guelph, Eequire, to be & Notary
Public for Upper Croada. B,

WALYER R. BROWN, of the City of Torento, Eequise, to be & Nota*y Pablic tn
Upper Cavads -—~(Gazetted . th ;"ptmhu', 1861.)

J0HN BOWK
(Gasetted Tth

TO CORRESPONDENTS.

“A Law Stopxnr”—* A CounTRY STUDENT"—Under “General Correspondence.»



