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IMIKFACK.

THt |.n.,«ration of I hi, ,,liti„„ of ,„,. |,„„k „„ X,.„|i„,.n,.„ h„, ,„|<,.„

»ml h
.
„,„!, ,. not th.. ,„..n. hnn^i,,^ „,, to ,|ate whi.h » r^uLinl.rvul, » „e,,.«ar.v in onl,.r to keop a law l„„,k i„ life hut tl

'

-...at,on of . «,™„.l,.ral,l.. I,.h|.v of new proble,,,, J^'vZ
I .«-u».,o,« on .,ue,tio„, of „eKlip.,„.e ire of ,|«ilv .^enm-nr tl,..ourl»

.
„„.:e the tentfem.y „f l«„ ,„„! frotn fe ,ni"l Ttte ,'>««• Ha,m, on l,r.«eh of duty rather than on »„,„.„um Vet^,,,,!

"

M^l,i .

»"^''"'"'"™ immoniwly the oe.anion, of ,„nHi,t whetherintetttionai or not, between tho«e w!- w interest, or r aht, ar, ,™
«ll. the I4I>.) new ease, introduee.1 into this l,.x)k, i» .lue to thin exiian^on of the ,ub,eet ami i, the growth of ten vear, of a iv eta Xrk'
More o''r";h:t U m t""" m'""

'" "•"" ''"»" '"•P-videmlv „n,Tted

inteTs't
' """ ™">l>lifi<^«ti'>n or i, of historical

tL «• lift, '•
•"'^"*«'- V. Dominim Cnrtridqt <:, (at „ lini

p. IJi.l). or (on quite a lower plane) Mame,, v Scott (at n «01 anif

the den"onTa''rrive"d'lr''l: '""''r '" "''"'""'' '""" "'" ™!i''i«y "'

wh^rcr^VnTa^'o 'KniL7^„ iderin'-^hl
1'°'%""', ".'• ""'i"-but in welling from the Xtitr^ itV ^"^" "' "'" '"''s™:

P..e„ted to tne f.„ytrrate '^S:Z ttZl, Itok^



VI PREFACE.

In Smith V. Proaser, [l!H)7] 2 K. B.. 746, WilliamH, LJ.. speakinji of Yntm^f
V. Grote, and Ingham v. Primrose, in an off-hand way pronouncps that
they "have indeed now ceased to be law." Reference to pp. i;J!7
and 1340 of this treatise will demonstrate that neither case ran thus
lordly be dismissed in a parenthesis even hv a Lord Ju.stice.

Again there is another class of cases, like She/field Corjmation v.

Barchu (at p. 1354), or Ruben v. Great Fity;iU Consolidated (at p.
135:>), which clinch discussions of bome difficulty and suggest the
expediency of rearranging the classification of a number of cases that
they affect ; this too I have endeavoured to do.

There has also been much new legislation to be embodied, some of it

bringing into existence new asjHJCts of law ; as the series of Acts
which have, for the time being, resulted in the Motor Car Act, liH)3.

\\liether these are properly treated under the heading of Occupa-
tion of Property (at p. 438) mav admit of reasonable dispute,
but considerations of convenience led me to deal with them
there.

* Many new cases too have had to be grouped under the Public
Authorities Protection Act, IH03 (at p. 329), and have required detailed
attention. •

Then there were the topics which were so obviously imperfectly
or confusedly dealt with in my last edition, that iowritiiig the portion
relating to them was the only possible satisfactory way of treating
them. This remedial process has been applied to the chapter on
Corporations and Local Bodies, also to that on the Occupation of
Property ; while the chapters on Common Carriers l)y Water and on
Collision on Water have been similarly transformed. The whole
of Book VII. on Unclassified Relations has been rewritten. Of course,
as the subject dealt with in the old and the new is the same, much of
the difference that exists is only a difference of expression, and in manv
cases the old material has been used substantially unaltered where
perhaps, even in my partial judgment, it is very capable of improve-
ment

; but with all doducticns in these cases, what is now presented
in this group is set forth for the first time.

There are other chapters, as for example that on Degrees of Negli-
gence (a subject on which most lawyers are dogmatists), or the following
chapter, on Limitations of Liability, which are altered, not so far
as to affect their identity, but sufficiently to include a modifying
amount of novelty.

Indeed the only chapter which is unaltered (except occasionally
verbally) is that on the Duty to Answer for One's Own Acts, which is

practically an examination of the grounds of the decision of Stanley
v. Pmvell, that is introduced in a recent excellent and authoritative
collection as a Leading Case. What a leading case means in this
connection I cannot say ; but in my opinion Stanley v. Powell is not
an authority for anything, but was decided on quite wrong grounds

;

BO I have left this chapter untouched.
To make room for the new matter considerable excisions and

compressions have l>een made. Thus the discussion on Vicloritm Ry.
Comminftioners v. Coultas, which was spread over nine pages, is now
confined to five ; and this jierhaps is still an excess in view of the recent
trend of the authorities. Woodley v. Metropolitan Ry. Co., which
took eight pages, now wx-upics but two ; and Young v. Grote. which
was made to cover various discussions through twenty-seven pages,
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These are but illustrations ot a general
is now foeussed into eight,
tendency throughout.

Thi^tZ'"".^]?"?
I^*''" .'l»"''«''lly '«l»vant notes have disapmared.

Li„r J I
"""*',"« ""«^* ^"^^ '""'"'*'' "'V P<»»iWv be" piousopinion of the severely concise. But I am inclined to think tl« in

his the partiahties of the author should have indulgence shown u,them^ I confess to a weakness for attempting to trace the historv of
a principle or to suggest by what stages a doctrine ha, been ileflei-tedfrom Its first significance. And, setting selfish predilections asid I

at pp. 2h 1 U, 1,3 3.,3 or 576 in the firet volume, or those in the second

--;"?ci TcHc'^'"' 'J'"
""'y ^"f"''' "' ">e Civil Law. c.,,., at ,m

,02, 7(,1, 7(>3, 7fiS, and 850, might be of interest or suggest research ^

and I do not recognise the validity of the representatiSn made to me
1 ore than once that I should omit everything not fitted for the purpo'.es
of practitionen. in a hurry. Law as a study I think admits of high,.r
aims than that which inspires the genius of the mass of annotators of
statutes.

I have also made some alteration in mv point of view, though
incompletely

:
for a third edition has not the flexibilitv of adaptation

ii^.t manuscript notes may have. In the tirst instance I made an
attempt to present the law of the United States side bv side with our
own. I am now convinced that such an attempt is impossible ot
.success and also inexpedient. I have in my possession a vast American
treati.se on Negligence. It is in six volumes, has 77+1 pa»c^ and
deals with .fe.OOO cases or thereabout.,. Yet even in these generous
limit^ very many .4merican decisions on Negligence of the greatest
weight are not included. What hope then of dealing with a hodv oflaw so enormoi,. in addition to our prolific own ? Moreover the .studv
of this tncyclopaidia of Negligence has made plain to me what I
before suspected-that, though of the same parentage as ours, Americanlaw has m late veara been developing along divergent lines, and a-cent,
princip es widely applicable that are to us not only novel but funda-
mentally unsound.

Two or three illustrations drawn from different branches of lawmay not be out of place to show what I mean

,„lli''f^r^*i"' ^'"'i"^ )' ^''^1'" <* ''^- "'• «' '"• '' Am. R. .-,1)4,
tells of the fortunes of a female passenger on the defendant railwaywho was kissed, she unwilling, by the ?uard in charge of the Irai/
I he delinquent was criminally convicted, sentenced to pay a fine

.„ tw i"
P"'" ''" '"' P»!<1 i»- B"t the wrong done her still rankled!so that she brought an action against the railway companv in respect

dlmaTs "^ *"'"''"'• ^^ "? "PP'^ntly highly incensed jurv. heavv
damages. These were secured to her by the decision of the full Court'the principle the ( onrt enunciated is set forth thus :

" As we uiider-

f^J'.h" 1
•.

""<
''I'*

"" his dog to guard .iheep ajainst wolves,

M^hl. , -1 "l rr^ 'J""
" r" "»''" ^™>' *"* » ^hcep. the owner iiable (.')

.
but 1 the dog play wolf and devour the sheep himself ,he

ZZ,-?.T\ Ji"- ^ bare statement of the proposition seem, a

w™ .^1, T"- '" J-
"" P'"-* ""' •"port" 'hat the masterwarrants the moral impeccability of the servant. Ami this "

reason-
ing has been received with applause and adopted as a forcible ill,,,.

Ari'ict'rf^vs'^boU"'
'""""' '""'^ "' '•"- ""- *-^
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In England tKis fascinating plaintiff would have been nonsuited
on the quite unheroic ground that her daini disclosed a wilful and
independent trespass wholly outside the employment.

(2) Again the principle is well settled " in the highest Courts of
New York {Lawrence v. Fox, 20 N, Y. 2(i«) and in many other States

""

that a telegraph company is responsible not only to thtf sender of a
message but also the addressee : that persons not parties to a contract
may nevertheless sue for damages for its breach.

In England the contradictory principle is well settled : a person
cannot sue on a contract made by others for his benefit even if the
contracting parties have agreed that he may.

(3) In most of the United States the sale of intoxicating liquor at
certain times or in certain circumstances is prohibited and made a
cnme. In King v. Haley (86 III. 106) a rum-seller was held liable to
a man who was shot by a drunken man to whom the rum-seller hnd
illegally sold whisky.

In England tI.o law is reasonably plain that where a general obli-
gation is created by statute and a specific remedy is [jrovided, the
statutory remedy is the only one.

Here then in three typical dases selected almost at random the
princiiJes of the American law and of the English law are in direct
antagonism. And it was my conviction of the utter uselessness, for
my purposes at any rate, of drawing out this opposition in detail,
neies.sarily at considerable length, that induced me to abandon any
attempt systematically to range and compare the two sv-stems. Some
three or four hundred American cases have in consequence dropped
out of this edition. Yet the Americans have a genius for law ; and
the leariiing and brilliancy of the judgments found in Johnson's or
Metcalfe's or indeed in any of the best American reports on the historical
development of the common law is such that no EngUsh writer can
afford to neglect them. They are the supplement, sometimes the
substitute, for our own, and must always have a place in English
treatises nmbitious of excellence.

Where I have left the American decisions I have replaced them
by the Colonial. The community of our laws may prove a stronger
bond to unite us as one Empire with the Colonies than other influences
rnorc harped on. So long as there is an ultimate appeal to the Judicial
Cciiimiftee of the Privy Council and a suitably strong body of judges
to determine the question of principle, the law as laid down bv the
House of Lords and by the Privy Council should be identical

;'

and
where not so is unsound

; and thus the efforts of the Colonial judges
will be directed to make for this community. Students of Colonial
law must know that at this moment there are in our Colonies judges,
such for example as Williams, J., of New Zealand, whose legal reputa-
tirn constrains reference to their reported judgments which well repay
peiusal "-v their clear insight into the principles of the common law
and their vivid presentment of them. Contrast the judgment of the
last-named judge in Brom v. Bennett, 9 N. Z. L. R. 342, with that of
the Privy Council in Colnnial Bank of Australasia v. Marshall, [litnC]

A. C. .559, and the benefit to clear thinking and accurate knowledge
from the perusal of the Colonial decision is apparent ; and there are
besides, other Colonial judges of an experience and learning which will
not permit of their judgments being neglected without as appreciable
loss as appears here. I have therefore systematicallv gone through
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the Uw Reports of our greetei- Colorira and have treated fheni onthe same footing as I have the home decisions

I^^'ei, noTtadL^'d.
^"'"'"''^"' "''""'" °' '"'"' *••- -»"- <"•"

editU of'l'^r
';/"*'';'"•• ""« W-S o< jurists, are to Bu^nefs Paris

edition of IW. In most cases the edition of anv Ijoolv that I have
referred to is indicated in the reference

lih,Inv''!„^*ffi" "li""
I""" T™Pl« f'il'^ry. a mmlel institution,

hberally and efficiently managed, well arranged and most accessiblemy unqualified gratitnde is due for the patience and courte.v wi hwhich durmg the pa^t two year, they have treated one whom tTevcould not regard as other than a constantly recurrii,., nuisaiicT The
assistance I have had from the Librarian am', his staff has enabled

To Mr. Snell spenally are my thanks due for the couraiie and instant

to the top rungs of ladders of unstable appearance an.l struggled to

fncolid'rZ'K^'-r'T™'-^
"' """';>• '''""^"'^»- '""" " "-e risk of no

inconsiderable bodily hurt, some n.ighfy volume, mav be of Meerman's
Thesaurus or Beawes's Lex Merc-atoria, to satisfy mv pas.sion lor anabsolutely authentic quotation or reference. We have both I amhappy to say issued from the perils, he of falling. I of being fallen onunscathed. Would that bulky books were kept on sheWes™ the

Mr Riches, the Librarian of the Inns of Court Bar I,ibrarv hasagain taken entire charge of the various tables of reference., fknnw
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I T ""' '}" """^ '"' •"« '"*'™'") o" "'V work

"'eirfro^m'il'own'^''""
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i?^rkTcLn"ot''b:t''f
'" *''" "T™ °' "'» ''"•« ««' -nplicate
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f«*'" f'"'

"""'" '""«" I" extenuation may
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I Tempi.k (URnE.VN.
Dtctmber ltl07.

THOMAS BEVEN.
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NEGLIGENOK IN LAW. [nooK

upuii tlinsc consi<lerations which onlinarily regulate the conduct of

human affaire, would do, or doing something which a prudent and

rcnsonahle man would not do." Invaluable m a description, this

formula is too wide for a definition ; since its terms include oven im-

provident business enterprises, which in their undertaking htiUl out

employment, in their collapse involve ruin, perhaps to thousands

;

but which, in spite of omissions and commissions of which no reasonable

man would he guilty, bring in their tram no legal responsibility what-

ever.

The most .ormally scientific analysis of negligence is that of Austin.

He draws a distinction between negligence, heedlessness, and rashness,

which, though closely allie<l, " are broadly distinguished by differences."

In cases of negligence, the party performs not an act to which he is

obliged ; he breaks a positive duty.

In cases of heedlessness or rashness, the party does an act from

which he is bound to forbear : he breaks a negative duty.

In ca.ieB of negligence, he adverts not to the act which it is his duty

to do.

In eases of heedlessness, ho adverts not to anueqiirm-fs of the act he

does.

In cases of rashness, he adverts to the consequences of the act ; but

by reason of some assumption tihirh he erimines msufllrienthj he

concludes that those consequences will not follow the act in the instance

before him.
. ^^

,

The view of negligence which commends itself to Austin is that it

applies exclusively to injurious omissions—to breaches by omission

of positive duties." Whatever its philosophic value, this view circum-

scribes negligence far too narrowly for the purposes of practical juris-

prudence. For example, the servants of a farmer, to save themselves

trouble, leave a roller by the side of a highway, with its shafts slightly

projecting over the metalled part of the road. The plainriff's pony

shicft at it '.s the pony is driven past, and plaintiff's wife is thrown out

of her carriage and killed. In an action for wrongful and negligent

user by tlie defendant of the highway, the plaintiff is entitled t<i

recover.- Now this act docs not appear to have been done by the

servants with intention to test the right to act as they did, but merely

to save themselves trouble ; so that it is not comprehended in that

class of nuis,ances which arc wilful as distinguished from negligent

;

and being negligent is negligent in what is done, and not through the

oiTiisaiou of ]irecaution in the doing it. Again, the distinction drawn

between negligence on the one hand an<l heedlessness and rashness

on the other may be valid in the regions of pure speculation, yet for

practical purposes the law can draw no distinction between the driver

who runs into a vehicle withcuit looking where be is going, and the

ordinarily reimlate the conciiut of liiiman affairH " are omitted. Compare per Bigelow,

C.l.. in S.m»j V. CM Colony and Xevporl Ri. Co.. 02 Mas«. :ili8, 372. AWer»on. S.t..

liinsliiane i« amplified though his sense is elnsely followed in an approved United States

deHnition of ne^ligenee, whic^b. says Swaj-ne, ,T.. in Bniirood Co. v. .lones, So t'.S.

(.) (Itto) 4:i!t. 441. is " the failure to do what a reasonable and prudent person would

oidjnarilv have done under the ciroumeUnces of ihe situation, or doing what such a

person under the existinR eircumsfanees would not have done. The cssenee of the

fault may lie in omission or eommission. The duty is dictated and measured by the

exigencies of the occasion." That is. negligence is always relative to some circum-

stance of time, or place, or person, or thillg.

" Lectures on .lurisprudcnce. lecture 20.

a Wi'kim V. nny, 12 Q. B. D. 110.
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exercised, but the definition admits no flexibility in thia respect

whatever. Again, apart fi-om the verbal objection, the definition

introduces the conception of contributory negligence, a complex and

more diffirult term than negligence itself, which at present we are not

in a condition to grapple with.

The aaine learned judge Hubsetjuently' defines negligence: "The

doing of something which a person of ordinary care and skill under the

circumstances would not do, or omitting to do something which such

a person under the cimunistances would do." This is j)ractically an

expanded form of the definition herein adopted, vitiated by the limita-

tion to a person of " ordinary care and skill "
; as if persons of more

than an ordinary degree of care and skill were not bound to observe

a nile of duty or a rule of duty was not laid down in law for those

professing exceptional and peculiar skill.

Messrs. Shearman and Redfieldsay; "Negligence constituting a

cause of civil action is such an omission, by a responsible yprrson, to use

that degree of <^arp, diligence and skill which it was his legal duty to

use for the protection of another person from injury, as, in a natural

and continuous sequence, causes unintended damage to the latter."^

But this introfliices complex terms, e.g., responsible person, natural

and continuous sequence. lejral duty, daniiige. which we are not yet in

a positi(m to grapple with and are nmre bewildering than the tenn we

are to define. Again, an inadvertently unlawful positive act, as, for

example, placing a roller on a highway, is not in any usual sense the

" omission of care,'" Ac, " for the protection of another person from

injury." since, provided the act is to be done, it may be dime with all

circumstances of extremest care ; the negligence is the failure to

ascertain its unlawfulness previously to determining on the act. There

is no omis<*ion to use care, diUgence, and skill for the pmtection ot

another person ; for nil that the case admits of has by hyiwthesis been

done. The netrligcnce i.s acting at all, though the ai^t, being determined

on, is done with all possible precaution.

The analvsisof a cause of action on negligence by the same authors

seems unexceptionable. They say : Negligence consists in—

(1

)

A legal duty to use care
;

(2) A breach of that <luly
;

(:t) The absence of distinct intention to produce the precise

damage, if any, which actually follows.^

With this negligence, in' order to sustain a civil action there must

concur—
(4) Damage to the plaintiff

;

(.r») A natural and continuous sequence uninterruptedly con-

necting tlie breach of duty with the damage as cause and

effect.

Sir James Stephen * defines negligence :
" the omission to perform

Ix'ttor iMiweM of motion "
; [mt Hnnt, V. .1., O'Mum v. HiiJion Rmr Co.. 3M N. V.

445. 4411.

' WaMin V. L. <f- S. W. Hy. Co. ( IHW). I Q. II. htl.

i Shearman and Kfdtield. Nt'^lif^fncf. §;t.

1 /.f ., till- ulihfmf of distiiiil li-gJil intention, which im iudcB not only the ahNcme

of nvtual intention, but of those facts from which. indep<'ndent of actual intention, the

law presumes intention-

4 A General View of the Criminal Law of Ennhind (2nd ed.). 7« ; flee nlao the

flame author's Digest of the t'riHiinal Uw, eh. •!% Art. 2,12. " Death or bodily injury

enU8«I by omiflaion to discharge a legal dutv." The QitM-n v. Snlmon, li Q. B. I). 7'J ;

FoBt«r C^wn L&w, Diicourse 11. Uf Honuoide, $ 4, 202 ; Hoacoe, Criminftl fividenoa
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a duty i,„|„,«,,l l,y |a«.." sif Ja,,,,., uteph™, mnliniics :

" The word
' 7 ^"'""''

,"' ,","*'! '." """•"I I'lw priiici|i«llv ill reference to the

whirT.n." ,
' '"'"'^/'V o-fMug U, perform one of the duties, .,,,„!„„,„„„

human l,(e. A« a fact the aeeuraey of this statement is un.loubted,M the statement ol a pnneiple of law it leaves mueli to be desiredIht term erimiiuil neRliKenee has ivf renee mainly to the authority by

.TeZJ''''"'*'? 'I
"""*'!'* ^" '"-parable ae.ident of criniinal

neRllgenee may be that ,t ,s a violation of dutv imposed for the p,^-serva ion of human life. It is eriminal because it eonstituti-s a viola ion
of obhgatmns to the State, and which can onlv be remitted by the

.^ I t!"""''
'"'RI'R''""" V' *« Joes not differ from neeliien,™,

simply. I he same neglipenne as it affects the individual and thestate IS ri'spectively gross negligence and criminal negligence ; while
It IS the groundwork of reparation to the private imlividual, however
heinous It may be. it is no - ,re than negUgence ; so .soon as it is thesu .ject-niatter m resi^et o. .vhich reparation is exacted bv the State
It becomes criiinnal negligence. For example, neglect to mend a roadwhen made the subject of indictment is criminal negligence. When the
subject of action by an individual in respect of special damage sus-tained through want of repair is negligence simply, though sometimes
accentuated by the adjective "gross." That criiiunal negligence may
consist ,n neglect <,f those duties which are imjiosed by law on various
persons for the |ireserv«tion of human life is due exclusively to the
accident that the State doe., not, as a rule, intervene, except Whet* life
or imb IS cndangeied, and leaves other injuries arising from negligence
to be redrcs«.d at the suit of the individual. Criminal negligence then
is negligence in such circumstances that it imiioses an obligation re-
missible by the State, but irremissible by the individual actuallv
damniBed by it

;
and since the State wiW not lightly intervene criminal

negligence must be some " substantial thing,"' and not mere casual
inadvertence. Between criminal negligence, however, and actionable
negligence there is n,) principle of discrimination, but a question of
degree only.-' ^

Bayley,.).,in Tn>,/mand's caK,' seems to refer exclusively to the R..yley, j;
consequences ansiug from negligence to determine whether the act is

view
a mere civil wrong or a criminal act. This can scarcely be a correct

"'"'-'•<^-

stJ»nd|Kiint else the omnibus driver who merely knocks a fcot-passenger
down and bes,,att.^rs him with mud W(rald escape anv criminal con-
sequences, while if the foot-i>assenger's fall were beneath the wheels
(12lh nl.), 112-1

: 1 H,i.,,,rll, (Vi,,,™. Ilk. 111., ,-|i. 2, 1 r, (iilh ed ) H->-< Of (V;,„i.,,l

.ia.rc>,n.t„i.lly„„J ,„ ,r,„u„:,\ ,.,«., l„,lthe »„,o,i„t of negliB™™ .l,„t woul,iu,ik.- a i,m,i ,„ r<..|«„,.il,l,. ..,u„„„ l„ ,lHi,„^. It 1, „„t a lillle faiUir" i,, iutv h .twould r„^o l,„„ .nminally r™,.,„»il,l,. ; a |^at ^ail„^^ et ,l,„y ,,„Zli "aiy w, , ',

™e,'ri,KlS:, V","i"h'""
''''"" "";' ;""" '" !''•'" »v.-ry„r™t^,™:

I P»r Vii\L..I.."l!.,i,'„„ V. .i;»r(«,,-. 1 K. H F r,:v:

.hctlier .t W foll„w«{ l.v a ,™„i„„l „r ,.i,.il ,.on«.m,™,e i l„,t it i> a totally ,lille"., ilucHlion .,. tl„. ™„.,d,.,,„„„ „f ,.,i„,m.l a, dLHtingoi.hrf fro,,, ,lvil jualici how l,e|»r.onno. o„ tr,«l n,a.v bo atfrntnl by the faot whra »o Mtal.li.hnI • S^J „/,""" virguendo Tl.r K.n,jv. C.ilor. 4 E.p. 117, 130 , and the ruling of Hotha,," B
'

144 •

also IKT Lawrpnop, ,r., M J- V. .S'M,,,-, 25 H- '" *"
loiiiam, o., H4 ,

an article, ' Thy Duty to thy Neighbour.'
3 I Lowin, C. C. mn.

.w", »,,u ,.,,L- iiuiiiyoi nuoian,, n., 144;
M. St. Tr. 1314. .See 2!1 L. J. New.-p. 233,
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of the vehicle he would be amenable to them.' In practice, it is true,

proceedings would be left to the initiative of the injured person in the

civil court, but the lefjal ingredients, the violation of the mies of public

safety and the iiotential injury to the community would be grornd for

criminal proceedings ; though in the instance given, the facts must

warrant the inference of a public danger, to make them the subject of

criminal proceedings.

A further point has been mnnted— whether negligence in its criminal

aspect ran arise from mere nonfeasance ; whethi-r a man may be

criminally convicted who has on'y abstained from acting. It is clear

there 1^ no legal duty on a man seeing another in the water drowning

to i)lunge in and rescue him ; nor yet on a passer-by seeing a child

under the feet of a horse to pull him out and jireveut his being run over
;

while there is a plain legal duty for a iwintsman to turn on the switches

at the approach of a train, and for a i)arent tn provide food for an

infant child.* While in Reg. v. liarrelt,^ Wightman, J., enunciates the

proposition that mere nonfeasance will not ccmstitute criminal negli-

gence, Lord Campbell, C.J., in Reg. v. Lom', was " clearly of opinion

that a man may by a neglect of duty render himself hable to be con-

victed of manslaughter or even of murder."'* In this, however, there

is no contrariety ; the material consideration is whether there is a duty

to act.^ The pointsman who undertakes an employment, the parent

who is bound to the support of his child, are equally punishable

whether they act with criminal negligence or with criminal negligence

refrain from acting ; because the position each occupies binds him to

a particular course of conduct from which if he refrain he is as charge-

able as if he act amiss. It is otherwise with the case of a drowiung

man ; for with regard to him the bystander has imdertaken no duty,

not has the State imposed any. The case of an oflicer of the Royal

Humane Society, apprised that a man is about to throw himself into

the water, and who, notwithstanding, makes no effort, either for

prevention or rescue, so that the man is drowned, may be put, and it

may be objected that here is a duty and therefore a liability. But the

duty is only a contractual duty, enforceable under the contract with

the Humane Society. Neither the drowning man nor the State is party

thereto, or has any right thereunder ; and, apart from the contract,

which is a matter of private concern, the State has in the ca- ) put

imposed no obligation. A criminal liability may indeed, in some
circumstances, arise from the violation of a contractual duty ;

* but

the mere omission to act where action would have prevented loss

to another and inaction has brought It about does not raise a dutv.
" There are decisions to this effect both at law and in equity ; see at

law Arnold v. The Cheque Bank ' decided by this Court during the last

sittings, where the cases at law were fully considered. In equity, it is

well settled now that the mere omission by a first mortgagee to obtain

the title-deeds .rom the mortgagor is not sufficient to postpone the

> V\\ Reijina v. Hnll, 2 F. 4 F., 21)1; and the note to Rich\. Pierponl, 3 F.

& F. 41.
2 Hal. V. Senior (1H'.II>), 1 Q. B. 283.
3 2 C. A K. 343.
4 3 C. A K. 123.
A L']). Heg V. Nrmth, II (.'oz, C. C. 210, and the remark of the editor ia 1 Kusaell,

Crimes (6th ed.), 835.

Rex V. Pitlwood, 19 TimeH L. R. 37 ; Tht Queen v. 7»wfan (1893), 1 Q. B. 450.
7 1 C. P. Lj. 578.
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firat mortgage in favour of a »ub8ei|uerit mortgagee wlin («md fde
auvaiicos hw money in the belief ttlat the property is unincumbered,
ana who obtains the deeds.' To postpone the first mortgage in such
cases, there must be cither fraud or sucli gross and wilful negligence
as IS equivalent t« it."" But if there is no duty there can be no negli-
gence. **

Other definitions of negligence am-- Fraud ini|)orts design and oth^r defini.puriMise
;
negligence imports that you are acting carelessly and without tiora.

tnat design
. ; •• want of diligence ;

" ' • want or omission of care
or attention; - "want of duo diligence;"" " acting carelessly ;" '

anil not to multiply examples, which might be done to a iiractlcally
hmit ess c.vt,.nt, the definiti.m of Willes, .).," which will be most fre- will™ .I'.i|ueiitly used m the following pages :

" Negligenic is the absence <M»iti.n
'

01 care according to the circumstances ;
" or his alternative though "'"Pt^-

substantially identical, statement, "the abs..ncc of such lare as it was
the dut) of the defendant to use ;

" » ami whii'h he iiiefaces with the
caution that " confusion has arisen from regarding negligence as a
positive instead of a negative word."

The me-
:

,f Willes. J.'s, definition appears when one notes that the Con.iJrrmlsame act n,!.y be negligent or not negligent wholly aecordino to its
circumstanc. s

;
it is not the act that connotes the negligence but the

circumstances
;
as where one sends a bank-note by post : if this is done

without the authorisation of the creditor, and the note is lost in the
transit the sending by post is pnmA jmie negligent ; if the sending
\>y post IS authoiised by the creditor, the sending is mit noligent
or an agent instructed not to part with property without payments
hands It over on tender of a cheque, he j negligent ; but if he takes
a cheque in the ordinary course of his business, in doing so he is not
negligent.'" In Omnd Trunk Ry. Co. v. Ives," again, it is very clearlv
pointed out that the terms ' ordinary care,' ' reasonable prudence?
and such like terms applied to the comluct and affairs of men have
relative significance, and cannot be arbitrarily defined. What mav be
deemed ordinary care in one case, mav, under different surroundings
and circumstances, be gross negligence ;

" and Bramwell, B., who has Diet,™ of
lorcibly stated so many legal principles, illustrates this also, bv saving B""""!!. B.
in Degg y. Muihrul R,j. Co. : '' " There is no absolute or intrinsic negli-
gence

;
it IS always relative to some circumstance of time, place, or

1 t-van^ V. BUntU, Ve,. 174, lg3 , IhwM v, Loo.cm,r,. 9 Hare 449.
2 KeUk V. Burrows, I C. P. D. iwr Liniiley. J 734
'. !,'" ^7;^i. '" ^'l"'"-"* V. Waimn, 21 Ch. D. 085, 700.
4 Campbell, NcKligent-e, 3.
ft Biirrill, L.aw Diiaionnry. «iti nom,
"

wi,"'''"'' V* Kcliuiiary (fitli ed.), »ii4 ,u,m.

,.„lll..H i n°J, HT??' '"* '""" • "<* »'"» » """nter o' deltnilioni. ot negligencecullooted m Olborne v. Meilaalera, 12 Am. St. E. 098 and noK.
.,.,

^ V'*"\\- '^."S I'u/t liu- Vo., in the Kxeheuuer Chamber. .'', H AN 08Slh„ ,. ado,,ted by I.ax.,,„, J., i„ PhUadelphi,. v. SKiJ^, 78 Pa. St. 225, njrewS

thioh i, „SJ „ •
" °°

"'"u'"'"
',"'" "' '" "•gllgeaco to cover all »,. That

™^ ?„ L .5
* '° ''°'' ?""• '''. ' """«'' "' «ini"ni»'"n™" "ill b^ome ordinarycare in another, or groaa negligence in a third. It i. a reUlivo terra deix-nding "i™the e»ou,„.t.„ee». and therefore i- always a qi.e.tion lor the j ury ui»n th"Sicebut graded by ptopr mstructions from the noiirt." ' ""-»>"""'•'.

B Grili V. Gen. iron Screw ViiUier Co., L. R. 1 C p GOO 012
10 Papi V. WejitaecU (1804), I Q. B. 272, 278
" 144 U.S. (37 Davial, 408, 417.
'« 1 H. » N. 781.



in NEGLIGENCE IN L\W. fpOOK I.

Notion of

duty, h'lW

formed.

When fonii«l

become ruli-M

of liiw.

Rights of in

jured i»erson

I'nf^aged in

wrongful a> t.

pruon. " " There lali be no artiim ixcopi in ntpert o( a dut y in-

trinn«l. Biiil no man liy hiii wnmgful act run impciso a duty."'

This raiiws the notion of duty. Bffore the law every man is entitled

to the enjoyment of unfettered freedom no long as his oonduct does

not interfere with the eijual liberty of all others. Where oiie man's

sphere of aetivity impinnes on another man's, a conflict of interests

niisi's. The debateable lanil where these collisions may occur is taken

poasession of by the law, which lays down the rules of mutual inter-

course. A liberty of action which is allowed therein is calleil a rijiht,

the obliRatioli of restraint a duty, and these terms are purely relative,

eaih implying the other. Duty, l!ien. as a legal term imli(«tc8 the

oblination'to limit freedom of action and to contornl to a proscribed

course! of cimduct. 'the widest generalisation of duty is that each

citizen
' must ilo no ac.t to injure another.""'

What the particular acts are which are forbidden because they tend

to injure others cannot bo enumerated. They are worked out in the

grailual evolution of swiety. In a primitive community they are few

and simple ; in an advanced civilisation they intrude into the most

intimate relationships. Some acts manifestly could not coexist with

civic union. These are matters forbidden by the criminal law. They,

too, multiply with growing society. Others are inexpedient and dis-

eourageil, they must be atoned for where they are hurtful. This

class also is cbntinuallv advancing and pressing upon the residue of

freeilom left to the individual. As new relations arise the judges,

drawing on the analogies given by pre-existing rules or decisions, and

applving recognised principles of law and logic for their interpretation,

formulate wider rules that shall comprehend them. I lie facts in each

case are found by the jury. Collocations of fact of such fri^quent occur-

rence, that their significance becomes plain and indisputable, pass from

the jirovinee of the jurv and take their place as recognised leases under

the new atid wider rule. The interposition of the jury is dispeiuied

with where the office of the jury often exercised in identical eases has

stamwd the character of the ac^ts. So soon as their features are

recognised they are seen ;o import a right or a duty or even some

more e(miplicated legal conclusion.

The duties which are incumbent on most of us in the common

relutitms of lift are mainly forbearances. A duty to act arises usually

onlv where wc have voluntarily placed ourselves in a situation from

which it is the outcome. We are husbands or fathers, or masters or

servants. Save in the second of the above n^latiotis the element of

contract is ],roniinent : and to it, in view i>f its vital im)>ortance to

the national welfare, the State has attached special duties to act.

Wc may here disjiose of the (|uestion, ottim put and uncertainly

answered, whether a person can recover against a negligent wrongiloer,

when at the time of sustaining the injury such person is engaged in an

unlawful act, which is the cause of his jiresence -n the place where he is

injured. If the foregiung analysis is c/)rrect, the answer is plain. The

injuring person is bouml to certain forbearances to the person injured.

Primarilv then the te.st is what was the conduct of the injuring p<!rson.

11 the place of the injurv is outside the s|ihere of his duty the inflic-

tion of injury does not raise a duty. If the duty exists the particular

< Briini«ill. B.

2 Per linimwc

Sic uUrts tun ut alit

roiHMti» ;hi>'. Iti

1, L..I., Fmlkn
nam itontadwi.

rk V. Wminn: 3 H, 1 N. SIS.

V. Milwiioiitnn Diitrkt Ry. f'"-.
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position or occupation of ths injuri'd [wrsoii cannot abatii its con- nin»trotl.ini.
soijucnccs A Imrjilar is injiiml by the winilow lie is forcing open
falling on his arm, iia tlie sash line is broken. Ho cannot recover for
the injury he re<i'iv(»i ; not hcrause he is ctimiiiittinK a crime, not even
because he i» a trespassei : but because there is no ilutv to provide
sashliiies to l;iiilitute his op.rations. A street trailer in breach of the
police renulatiiins has creclcil his tabernacle in a hinhway. It is

overthrown by a wa(j)!oner. That it is an illejiul obstruction on a
highway is nothing to the point. The duty of the waggoner was to
avoidacollisiori with it. A wouhl-bn aasa.ssin in the middle of a road
while taking aim at his victim is nm over by a negligent cabman.
The injured man has ii duty to use ordinnrv care to avoid negligent
cabmen or otliers.' liut he is engrossed in his attempt ; his back is

turned to llie cnbnian
; and flie cabman's negligence will reluler him

liable to an action despite the atrocity of t ho other's purpose. If,

however, the cabman is alive to this, and to defeat it drives ovit thc^
other, his act is no longer actionable. His action in ])ureiiunce of the
endeavour to preserve life will justify him ; a crime was l».ing com-
inittcd, and his action was necessitated by his duty to prevent it.-'

The notion ol duty, though in a difTerent aspect, is' illustrated by an Duty nut to
American case. A liouaehohlcT in buihling a scaffold for the repairing "'"i" on"'"

of Ins house suppoitcl it by a rope thrown round the chimney of his ;,'*','„',1ur

1 HiitUr/i^H V. F:rn~t,r, 11 Ka«t till.

"*^'

I IIMy. IIMrmt, i nin^. las, " i> a iUh i«ive iiuthority a«ain«t llie iiciural nrni,,,.
"!""" ttat mi«eonclui.t, l-v,.„ ,iH„l a.id .i.lpabli. nii»co„di..t. ii.n.l riiH,e,»arily eicliido
the I.1»,„1UI wli» 1. tl.iill.v ..I it (n.in ll,e right li, .ue "

: per L.,r.l n..„„m„. (,,,1.,
/.»»<» V. Kird'ri 1 Q, n. :17 ; u« 1,1 ||,„ aiithoritv of BW v. Halhrmli. aee Janli,, vCmmp, » M. * \V. iXi : Il„j,j t. Midland Jiy. t'.j., I H. t N. 773. The .liUy to a
treniuaarr i» coMidicnl in ftlre v. Owum o/ .'(..V. Radrrnir (1811S1. 2 I. H. :-m The
|>roiK«ilioli Ihat injury »u»taini-,l wliilo violating a legal duty cannot form the aiibiVct
ol a. ai-tlon. h;i« laa-n oiaiiitaini'd in aomecaaea; cy., in aomeof the IJnited Slates of
yl.iKTica injury auataine.! wild, levelling on a .Sunday, which ii againat Ihc law. has
|;r.'.lmleil recoviTv lu an a.tioii : //«r*,r v. fh.Mrr Kd. Co.. 120 UN. (IS Davial o.Vi.
1 Iki dciaiona to lint ..ir.-it aeciii wroni,' in |.rin<-ipte on ttie ground Ihat " we ahoiilii
worK a conlUHion of relations, and lend a very donbtfiil a^aiatanoe to morality, if wo
» loiiM allow one olTfn.ler again.l the law to the injury of another, to set olfiigainsC

V.'.V'!"," 1
' ..."'

'"- '"" '" " I'"''''" "fender "
: Mnknty r. Pooit, 2(1 I>a. St. 34'> WJ •

m o'r'oii'"' . ''"""'J'""- 'l-H«ll'«'i>rr Ud. Co. v. PhUadrlfhia. .te. Tow.lmil I 'a., 2:1 How
(U.S.) 2IHI. In .Maasiiehusetta and Maine, under what waa termed the ,Sunday lawan onlinary tiavellet onSnmhiy eonid not reeoyer for iniuriea aulfere.1 from ohataole;
in Ihc road or other iieghgcnco " unlesa for wanton or wilful iniuriea." " But this annli-
cation <.f the Sunday law has heen reiuidiaUsl by alt the other ("oiirta which have iKiVs..d

"'mo" :
''l"'»'m«li uud llcdlield.Ni.gligonco,SIOI. Mr. U-batt Male, the prini-iole' W here the aitiialion resulting from the servant's breach of duty merely amoiinla

to the conilitiou aa diatmguishi^l from the cause of the iniury hia action is nit liarrml
"

I>d>alt Master and S,.tvant. SIHI. This he supiiorls with his accuatomcd abundance
of authorities The cases luulcr 211 far. II. c. 7 go only to declaring void ronliads
made on Ihc Lord a day, ami this no further than in the case of eiecutorv i nnl.a, Is
which the t^urls were invoked to execute. tVrp/M v. Durdf.n, 1 Sni L ('"

( 1 Ith lai )

651. See also for the jffnt of an illegality <ai a claim, Rrdtiwiul y. Smilh '?
.M * (i

4.17, where the claim was contra, tnal ; and WclhereU y. Juna. 3 B. it .\,1 2-'l 'wi-
dtclitm of lord I.yndhursl, t!.H., in CMim y. Palmire, 1 (1 M. k 11 73 K3 has
obviously refercn.;e to a vi-ry diffcr.-nt act of cin^umstancca. He says "

I kn.'w ..f
no case in which a person wh.i has committij an Mt declareil by the law to he criuiiual
luis becri iienmtted to recover coiuia-naati..n against a |aT8on who has ac't.al ioiiitlv
with hiin in th.| commusion of the crime." "I cntort.un little doubt Ihat a pcmon
who IS declared by the law to be guilty of a .Time cannot bo aPowed to recover d.images
agamat another who haa participated in its eommiaaion." The principle here laiddown would be effectual in the alleged case of the highwayman who instituted a billm the hichcqucr ag.iinst his companion lo a.Tount for his ah.ire ..I ll.c pluo.lri.
foundial on .i aupiaiscd d..iitmg as o- ] lartners in rings, wateh.'s, Ac. See Euro|M>.n
Maga^mc, 1787. vol. n. 3tlO, als.) Noy, Maxima (tlth cd.), 205, note, and Hi R vol ix
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neighbour, who, concerned for the Atabitity of his chimney, inspected

it and meddled with the rope, making it iitsecure but leaving it in

position. In conBei|uem-.«, the scatToId fell and a workman was injured ;

to whom the dofrrdant who had intermeddled was held resjwnHililc.

He had a right to remove the ro{>e ; and the act of putting it round his

fthimney was a tnispa:^^ : but when he allowed it to remain he was under

a duty to those about to rely on it not to intermedille and inereiise the

danger of UHing it.*

Here another difficulty may be noticed; Krle, C.J., told a jury- that

neghgence in not to be <leftneil, because it involves some ini(uiry as to

the degree of care required, and that is the degree which the jury think

reasonable considering all the circumHtancfs, This view attributes

too much to the jury, too little to the jud^e. In some cases, indeed,

there is left to the jury so much as is here iniliciited ; whtte, for example.

there is a dispute as to facts : or where a qnention of conduct sub-

mitted to them is not provetl dire<!lly, but is u matter of uncertain

inference.-' What the jury have to do is not to Hx the Ntandanl of care

and diligence, but to tietermine the bearings of the i-omlwt in the

particular case ; in doing so, incidentally they draw a legal conclusion,

bwause such conclusion is niit to lie disentangled from the facts.^

Notwithstanding this, the legal standard of diligence is a thing apart

from the interpretation of a jury in »'./ case, and is fixed by the law

with reference to the ordinary and usiial diligence which a man of

ordinary sense, knowlwlge, and prudence in used to show in I'is own
affairs.^ Of this experieneo is the te-tt ; nnd the standani varies with

the shifting of general public sentiment." Whether in any particular

case this standard has been attained is for the jury, if the evidence

will in any view allow of their saying that it has.' But the facts may be

admitted, and may be only susceptible of the inference of liability.

Then the Court will direct the jury that, if they believe the evidence,

the defendant is liable." For since then^ is no dispute as to facts or

' PhilliftM V. WUfHM ( 18(19). 2 L\m. (N.Y.) :W».

2 Forrf V. I. d- a. \V. Ry. Co., 2 F. & F. 732.

3 Per .Andreww, J., Sutlon v. JVca- York ('rtilntl Ry. Vo, m N. Y. 24:(. 241).

* KcUogg V. New York Ctntral Ry., 7U N. V. 72 ; Bwwn v. U. W . Ry. Co.. 52
L. T. «22.

fi Keferenrc may be made to (.'o. IJtt. 15.'), b : The luoHt uhuuI trial of itiattcni ai

fact id by twelve Buch men (Hberi ct byitlci homitii:/i] : for ad tjUirilumrm jacli non res-

pondent judieea ; and matters id law the judfies uu^^ht to decide and dimiUHH ; for tut

quatationem juris non ruspottdent juraton t " ; to which uuHsaf^ there is a very learned

note by Mr. Hurgrave on the function nf ]urie» and tlieir im-idcntat right to decide

queHtions of law ; kIho litmh-lC" fuxi, .iuw. St. Tr. 1UI3, where Hargrave's note ia

iriven.

« '''randTrunkRy.Co.v.Iics.Ui\^.'A.{-yi I)aviH)4IW. 417. in Wdjar, v. Hrighlon

Ry. , li. R. 4 Q. B. 0»3. (IM. (.'ockbiirii. tU., >««>«: " It in a mailer t)f univer-

Hal ki v'lttlge iiml experience that in a great city hku thiH jHTKonH do not cmiilny

their - /n servants to do re(viirK on the roofs of their hoiiHcs or bnildingN." "That
being a matter of univeraal pncticeand of univerxal and common knowledge,!
think thiH w a circumtttanto which the judge onght to take into account in determining

whether theie i« evidence to go to the jury or not." Sec Bent, Kvidcnre {8th c<l.).

281, PreHumptions. Compare what Lord Chancellor Cotteohum Miys at tu the jutiH-

diction of the Court of Chanreiy :
" I think it the duty of this Court to adapt ittt

practice and course of proceeding to the exiisting tttute of >ioi.iety, and not by too

(ttrict an adherence to foriuH and rulcb, CHtablisTied under dilTermt circumsitHnccH,

to decline to administer justice, and to enfoice rights for w>><"h there \» no other

remedy." Wtdlworth v. lloU, 4 My. k Cr. tHif, tiSTt. Any one wiithing to conwider the

use in law of the word " care " with its qualilicationb and collocationn, r.-j., " ordinary

care,""reafonable core," " pri»iwr care," "skill, care and caution "and the like, will

find the authorities classitiea in Lebitt, Master and Servant, 2(J-23.

' Jaekaon V. Metropolitan. Ry. Co., 3 App. Cas. 193.

8 A'tinner v. L. B. * S. C. Ry. Co., 5 Ex. 787.
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mfcrenc™ thp only point i> whether the law sttuchw the legal con-
eequenra <,! lu'jiligcnco to them ; if it does, it in for the judge to say so.'
In the wnie way. if the infereneoj fnim the f«rt« cannot, on the hypo-
thesis miwt favimrahle to the plaintiff, attain the legal utandan), the
judge wdl take the ease away froui the jury. So long, however, as
the dmpute III thi. ,.«„, ij as to a matter of fnet. the whole is for the jury
The ditheulty uriwa in determining whether the allegcil coniluet of the
defendant inm™ up to the legal standard, when it heeonieM the judge's
duty to speiify what that standanl is. This ho usually dmw by
putting before the jury the various possibilities of the ease, and in-
stnietj^ng them what should Iw their eonilusion in law in the event of

u" ?"'"*! "".^ '""' "' **"»<' To this the objection has been urged
that the Court not infreiiuentlv submits the whole matter to the jury
without referring them to anv'distinct standard. In this case, it h«i
been pointed out.' that the position taken up bv the Court is that,
since there are m> cleai views of public policy applicable to the matter,
a rule remains to he drawn from daily experience, and to that end the
Court refers to the assistance of the jury what would be within its own
province were the circum.Htaiices more familiar.' Yet it will not go on
doing this for ever; and, where similar circumstances are of fn>quent
recurrence, the Court will formulate a standard fur its guidance,
embodying a rule, either by ailopting the experience of former juries, or,
if their decisions are indeterminate, by striking out acourse of its own.

" Facts do not often exactly repeat themselves in practice ; but Mr. Holme.',
cases with comparatively small variations from each other do. A »»»
judge who has long sat at niai jirim ought gradually to acquire a fund
of experience which enables hira to represent the common-sense of
the community in ordinary instances far better than an average jury,
lb

:
M be able to lead and in.itnict them in detail, even where he

thinks u desirable on the whole to take their opinion. Furthermore,
the sphere in which he is able to rule without taking their opinion at
all should I;! continually growing."'

The difierence between those cases where the intervention of the

,.,
' "? '"'" "'"' '" "" '''"' "'"' il'""l"l lh»l tliii intcn.nre ol nculig™.-.. U im>»i.t

iWe. Olid in every »mh ,ar.o it i» the. iliity of Ihojuilgo to dooido ; liiit where llie
fni'l».or Ihe iiifti I'lin. I„ 1«. .Inwn fn.iii tlmiii.iiri. in niiv ilcjinf diiiilitfiil, the only
proper rule ih to Hllbmit the wbiilc ni.itif, to the jury under proper initriietionn. It Th
in thill <en«e und with thi> liniilatiun tlut l.iird Broli«ham'n ulatomenl :

" NenUneii.e
|« » qunlinn of fart, not of Uw. «nd ehould have lieen disponed of by the lurv "
Tohtni. J/«ri«,», 5 MiKire. I'.C.C. lie, 1211. i« to be t«lien. But » inry can never my
whether, for ei.mple.n .oli.ilor ha« l»-eu neiiliKent or not. All they ean do ii to linil
the butB; whether the farlH .onnole n<nli}tenre in ji iniifter for the direetion of the
)',"'*'•

,',"r
™n"'»"» of iudte and jury are io.e,|ig„ied by Willea. J., Hydtr v.

PI om/i»rf;, L. K. 4 Ex, 32. 3S. /'™M3I. > »
'^ Holmes, The Cnnimon Law. 123.
3 .Mr. Hohuea refi're to IHrnii A- MUtmukri- Ry. Co. v. Ins Shinhum 17 Mieh

120, where Cooley, .1.. Malea the rule a> foil w« : It ia a nii.lake to aay. as it is
sometimea said, that when the faeta are undis ited the iiiiestion of ne^litfenei- is nei-ea
Banly one of law. Thia is generally true only of that elasa of eaaea where a party has
failed m the petformanee of a elear legal duly. When the question arises, i.pon
a state of faets on which reasonable men may fairly arrive at different eonilusions
the faet of negligence cannot be determined until one or the other of these conclusion^
has been drawn by the jury. Tlie inferences must either be certain or uncontrovertible
or they cannot be decided by the Conrt." Cooley, Torts (2nd ed.), 8nO-8(W ; Wharton'
>egliffence. § 420.

4 Holmes. The fommon Law. 124. The distie. lion must be borne in mind between
thia gradual enlar^mg of the province of the judge and the claim made by Atldna .t
and refuted by North, C.J.. in Barnardiston v. Soame, 6 How. .St. Tr. 1903 ;

" That
the common law comphes with the genius of the nation." "' I admit." sayB the Chief
Juatice. " that the laws are fitted to the genius of the nation ; but when that genius
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Vi*w ..f tb« iiirv in nerewiftrv and thow cum whrre it it <lispenw*d with, is expounded

Ji*'f.'^"'i,h„
"» th« judumeiit of th-* Hupnime Court of the I'nitwi 8tateii in Hnilmad

I „.,* « »
{'Q,„^t<»ii>i V. f^mtt

:

' " It \^ true, in many t-asfti, that where the fact*

an* undidputetl the efTert of them ii4 for the judgment of the Court and

not for the dwiMion »if the jury. Thit in true in thiit etrtM of laoen

where the e\i«tenre of snrh ittvU ronn*** in ijueHlion mtlifr ihun where

dt'duetiouM ur inferencen are to lie maih* fruni the fmib. If a dpt-d \ic

(liven in cvidente, n eontraet proven, ur its breiieh leHtified to. the

exii^tenre of MUfh df>ed, coritrai-t. or hrea<-)i. there hvin^ iiuthinK in

deroitiitionof ttu'evidenee, i»'nodouht to In- niltnlasa (|iieHtion of taw."

"If a Hane man vohintarily tlirouH hinim^lf in L-<int<u-t with a paHHini;

eiiffine, tlirre Iwinji nothiuK to eoiinteraet th»' effeet of thin ai-tion, it

may he ruled m a matter of law that the injury to him resiiht'd from

his own fault, and thai »<» aelinn ran Ite suxtained hy him "r \m re-

premntittiveM. Sik if a i-oachtlrlver iritenticmally driveH witliin a few

inchert n[ a preripiee. and an Hcrith'nt hapjH'iiH, ne^huenee may he

ruled an a i|Ue.stion of law. On th*> tither hand, if lie had plaeed a

Huitahle dibtaniv between hi« i oaeh and tlie prwiniee, hut hy the

hreakinji of a rein or an uxh'. whirh eould not have lieen untiei|iat4'd.

an injury (K-curred, it inij.'ht he ruled as a (|uestinn of law that then*

was no ju'j(lic<'U'''' and no liahility. Hut these an« extreme caHea. The

ranpe hetween llu'ui is aInioHt infinite in variety and extent. It is in

relation to tln'se intermediate canes tliat the op]M>Hite rule prevails.

rpon the factis proven in sueh eases, it is a matter of juditnu'nt and

dist'retion, of sound infertnre. wliat is the deduetion to he drawn

from the undi^tputed faits. Certain faets we may su|i)M»He in he

eli-arlv entahlished. from whieii one nensiMe. impartial man wo,ild

infer that pro|«'r care had not lieen uwjd, ami that ne(j;li{ienee existed :

umilher man, etpiuHv sensible and equally impartial, would infer

that jirojHT tare had been used, and tiiat tliere was }w neKlipenee.

It is this riasa of cases and tlmse akin to it that the law conmiits to

t!ie lieiisiiin of a jury."* If th»'n no recovery ran be had upon any

view which can properiv he taken of the facts estahlishfd by the

evidence, ihc caw Mhtmid he withdrawn fmm the jury.-' ()r if. on

the other hand, a recovery wtMdil be had nn ariy vi'*w uf the facts, the

jury must l)e directed to (ind ior tlie plaintiff. Intermediate cases

are the province of the jiiry.

In Kiu^htnd the jndi;e at the trial of an action cannot non.^uit on

counHcls npenin;;' without the consent of the counsel. Tlie rule if*

otherwise in the Cniteil Slates. " It was hi'hl by this Court," wivh

iirown, J./' "in Osi-'in/fun v. Jrmn ('omfxiii'/,'* that where it is sliown

. Imiii:' :*. Ill"' rJirli-iiiiiiil iM <iiilv iiilni' nil lo Jii.Ikc of il, iiiiii l>y tliiinjtitil! Hie Uw O.

in.iki' Il siiilttliii' t«» il. Hilt jl llie jiiiIkch KJinll wty il w loiiiiiKHi Uw Ih-ihiim- it KiiiU

ftith i\f i;iiiiiis tif the nation, they iiiny lukc ii)miii thi'ini«-K.N O. .Iitiiim- llic wh.tli; »f

Hcll iiM .my |Hirt yf it. tl.f i.>i»Mfniicini -iKTcof iiiiiy t';i«ily Im- sit-n : I wicli wi- luul

nut foimil il l)y cad «i (Mricncc." Atk...v<, .I.'h, cliiiiii was like llmt uf rirlaiii in(jr«

inmi'Tn judifcK wlio cxi'iigitiite ennjicniiil law l»v niefltitt of ii iirimijilfi riniili'iit in thfir

l.ri-a«tK dnhlKHl "
t"i''li'' I«'li'-V-" But i'oni)wre CriiicH (4tli wi.), Stututo Imvi lll."t

Hiul iii.tf p(.M. 0) chrtiitpr on EnijdoytTii' IJabilily Ai-t, Muh fin. fSic fnrthcr « How. St.

Tr. Hi'7. Ill.V

17 \V«H. (l',H,)ltt7. tHi:i.

•J ,\nv on.- wisliinE to jjiiimiip thi« subject fiirtliti «huiilil windy the jiidgniMil of

Torranre". -I- Furrdl v, H'«/.ril»Mrv Hiirm- Rd. »'<>.. IH» Conn. 2M.
a Per Fiillt^r, C. .J., Twu* * 'rtui/ic Hy. (». v. (ru. 140 l.S. (38 rMvis) 51)3, iifi6.

* FieteAer v, L. * .V. H'. Hy. Co. {IHiti), I y. U. 122.

» BittUr V. Nationai Honu' for Oisabki SoUUkts, 144 U.S. (37 Davin) 64. 74.

« 103 U. S. {13 Otto) 201. Involuntwy noiwuitii («o mmim) arc wH ullowad in
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l>r t|><> op,.„,„g ,t,tement of the pUintifl'. roiin»l that h- ha> iin ««•th. our, „„v .l,„ot the jury ,o find , ver,li,t lor the 'l.r,,d'nt

^^T,rz K ",i"; 'T"'rr: ..'v"'
^''^"- " « «"• »- 'i--'

1^3 I "'pr.T "' ''"'">""'( l"*! wr,.„« in.lr,.,,i,.n.,- »n.l

.M?;T„ ,"'•' " "7 ''"l""i"lv hu|.|.er,« timt .hoii«h th,

;hir.';r;;r''''M
'""-'' *'";•''

t*' ',"•"'' "'""' "" '"^
"'

L „^. ,

" """"••"'""'""l. «v„l,.„..e ,„uv I... ,.|i,il..,l whiil,i«- not („, urmi lo «„v „„„ lH.f„re- ,.vi,len,-,. ,,.,„.,«llv no ,1m,

lounsei. rmt fur,hi.r wroi.a m nonHuitiiiK on the oikmuiiu willi the

ironably (Im i!r,>«t Aiiierieaii judges who are ie»noi,»i|,|,. f„r ,l„,
An,er,ca,i rule «ouhl i„ a, •

Ji.nplj. ,UHh-il- a» Ku 1 •

reahae that under their practice "aL^itor n.av h« ,i,
"

,1J i,,,

aZ o I"
"" "'""'"" '"'''*"" '-y -""'- '^'iJ'-t '" ''"v" ™ iUed

5{^;.:.^:";iV;:sna^!S:St;!e«

occur with the -ane.ion ofthe Sup'ro,:; t ^ nUe:!"stat ^ 'Zwith that of the „m.t authoritative of Kntdish trihunah. The l^f

and .«-ert«u,„.« whether he eu.dd aupplemont hi» facta.'
^ ^

hrouRhl i, void «. h,i„„ ;,,',, V ol,r„™ iVll, J •""''"'',™ "'"'h ,l..' ...it i.

- TliccftMC in till' CiMtrt of Ahik-i! -i^...- <„ :~
on. a -liHtin.lron ll.,,i „,t| li rm m's^.r AmJ^'"'''' "^"l-

'*">':'''' •'"''' •"> l-«y Mr.-..

«,ll,o„l iLi, rae.ur,™,,., 1 ,E L ,°.f,
'';'^^'^

'I"'
"I"";' '1>= i».lBe ont.-r, ,.

.,nW „„ ,1,. „,,i„i„ , „„ .,„^„ „„„„ ,L w°X ° S^K,A "I",',

•" ^ '
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CrltkilMd by
fVtIlliw, L./,
ami Un4
AWvnrtofw,
M.K.

Conduct,
not intvnt,

determineB
liitbility.

(•„llin., L..T., in /««« v. Emn..' «i.l "'
'"J**''

."„ '-^ifr/,;;;
y.»(* irMrTii K<i. C«. th«t it

•• Minx •» i>om™li«t of nurprtie to tne

pilfn," .,ut « « .U..i.i..n o( .h»
••"r,l^''^wh.T. c«V:

Kim. Th.. l.'.mrcl udRT, liowcvtr. »(1.W th»t wM" • •^'T 'JJ
?ri".l iH^for.. . j«.l«o without . jury .n.l tho «""»«'

'7. "'•P^'V"':"

l.»l » h.. midht bo tn»t«t U> ,lo,.t.t«l hi. r«» up to tho very hi^^

wt
;." mrk o( «h.t hn «., .bio to ..rovo, .nd tho judgo «m w"-,

h "m ho thought it would h. . wMto o/puWic t mo to h-" th. .vtdonco

Lor.1 Alvontono. MR., al«. expcoMoJ ho.it.tion in «o«ptmg tho full

™T;T3.1*l"h.r-,ho dog™ of caro .0 •. "hooi.oain

o.ch o«. whon- . lo«.l duty oxi-f impio. •.»t»nd.r, m l»« »'th

relon-liro to whirh li.hility ix to b« detomimod, »nd tow.nU »

doftuito oxproMion of which tho l.w 1. '"T^'^^^'Axh'
all tho moro common rol.tioiw thi. -tandard lia. Wn long «xo 1.

And wl,™ thoM, ari«.. it i. tho offic, „f tho ju.lgo not to le.v,_ to

ho jury to fix auch a dogroo of c. a. to thorn may «Km fit but

„ L^ct thorn what .tandanl iho law ha. «.|-n fit '« '^"P '"

oach of the .tato. of fact whi, 1,, on the material. Wforo them they

Zy find to oxi.t. Where the law ha. not yet fixed, or approximated to

a . andar.1, th. function of th. jury 1. in prop.,rt,„n enUrged \et

thi. oxtcn«ion of their function, i. merely provisional and only la.t.

n tho Court, have hefon, them ...fficiont mater^l to a. ,u.t a .t.ndaM

to the newer development of f«t., and then the hinct.on of tho lury

Lon.o»Tm ted toL detenuination of whether th. fact, are .ucl, «
make the tout applicable. Where, however, tho inforonce. from the

"«S. may lead to more than one ronclu.ion, the power of drawing the

particuUr conclusion cnnot be withheld from th" J"r>--^
Mr Holme.' point, out that tho test imoowd by law is an inqmry

what wmild bo blamoworthy in tho man 0/ ordinary '"t'l '(r"™ »d
prudence ; not making allowances for minuU< diBerence. of character

U saving from liability such a. are wanting in facultie.. dofic ency

in which i. recognisable by all and impliea an ab«,lute inability to

^fepjard againsf the <ons..,,uonce. of such deficiency A ^hnd m n

for insto .ce. is not n..,uire.l to «=. ;
nor a„ ,„fa„t o "TW nor a

man of pronounced insanity to act at hi. p.'ril. In fine, the law

Zu «. a man to poas.™ ordinary cajmc ty to avoid harming hi.

nSour, ; and in general it d,*, not hoh him liable for un."'™-

tirlnal injury unle.s a man of ..rdinary intc ligenee and forethought

would have been to blame for acting a. ho did.

H„ the standard, of the law are external .tandarda; and, since

the law is wholly indifferent to tho inner motive of an act if it" external

nanitr. ation comes up to what tho law requires, there ,. no liabihty,

Zgh the motive is wrong; and, though the motive be one which

th" law approve,, yet, if it, manifestation is short of that which the

aw requir™ in tho^l^^ of acts to which it belong., the actor is not

f^e from liability so far as his action does not attain to tho 8tandar<l.»

130 Pi St. HIS. 2d Am. St. R. U44 . The =U..iiar.1 ..f rt..« '>» » tM . -aa..

''%*HoKTh:c'oSmoaU-, 1.C.U,. iii.. T,»p... .nd Negligcn...
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^u^zT,':,::'. "r.'
'"

tI'
""'^

'r t"'" '"' - '-' ^^

bout indue™ „,. .mitatlon of the ordinarv riRht of nrolKrty TlnV «

1':: :";;.'r
'",;""«""« ^""-•.'-y ,".« rfnging „f :sX"z '"""*

••It r", rl ,V
.'
"""" *" •»'"n>i"«ed, the Court ,ayi„K :I oiu.» rj^lit to u«^ hiH property vero to depend upon the efl.Vt

i|K)n one sutJenng from nn uncommon disease the stutidnr,! (.,r

MSaf e'„tr;,'L.'*Th,Trfof"^
fl-tua;m«'v'w' :;;!,:,„

U.WIUI a« to jll l,ut one of the tenants of the houses, and as to tliat

cwr;„f"i""r"
"'•"

"i"
'"?™' " ™»'" t-^^n^^ci" •

fVlwarj.), "T """,'" '^'""«« '"'"' '«'?•' to i"-H«l. or ill.™

an artvar I 7"^; "'"T °' '"""'' "' »" '^J»="" «>"•"-•; "' wu"
even w^th ^h T'.T "' ' «"?* "' '"«"'" «' « '"•»«' near by

f^ hit^tre;:p:^3'Xi^'£i:«5tiri
coiZfcl,''

?"""''"" " t»J'.^«%''™. that tK S'^shol 'J't :

peculiarities of him whoso conduct is on trial
"

Twhllt K
l'"ngs h"" into contact with a multitude of people^

may bo bW or'ln
" "'rf""^

"•"' ™'«"""'y actuate IL they

"Xt iven bv tiL^t f ^ '"""P**""- '^''» ^' eiqilanation

aaiH tLf .. * '^''"•Pt, J., in another connection.' " It has been.aid that th™. „ a prmapl. of law on which this action mi^ht be

VOL. 1.

Ua.j,r. V. Elliul, 14(1 Mam, 34U : 4 Am 8t K 1111
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Duty t) »

Hiiwittlly

Hituated.

CoiiiUiBii)»-

the noslect or .l.fauH of a ot er
",

'»"
^^j , ;, „,„„ applu.ahk to

this casi', that It a '>';''' [/''*!"''
'i„„,,„v™pn<'e." While, liow.'vi-r,

than that thM".W>'-»"'l™«;";/^™"^™X™ble moment to the

a flnctuatnig rule «»«"."''*
'*"'''i^i^tin„ property would rtnke

iiiJivi.lual, a t uetuation in the duty fo^P!*""? I'^rt^ '

ttith" terility -»t baneful to national proepnty
^ ^^^^

Where, however, a duty '^ ""™™'''? "
rcum.tances in which

particular pe.son, the duty
™"-^^.lVnd,Ss to advise a client

the duty is undertaken. A
''*°ffXnTnTmore care than is involved

in his investments :
he »-,» *''»jj, \^^"" ^ut the cUent is a woman,

in the ordinary conduct of his business, u
bus ness

'„,.,! nnbusincsslikc :
.norc ''»- '-^^jS *h"'

"Jj,i;„tmav be a rash

ingre<lients of negligem-e are not tloubtful.

There must he:
, ,

Hi
^S;il';i,:':Srorttntro, necessary in the

Where lrZl='a::'.rJ^^"' "».««- in .aw

-'l^ie duty ..= control Win, the .nain^^^^^^^^

This may be :

j ,,^ constitution of smiety.

1, V:;:::ial dui;aSinJ Cm Ihe free will, or from tbc exigencies

"'T^f"r^Xfr;Sl.mn:%hich a „.„ is calW on to ex-

ercise control are :

^^^ ^^^^ _^__^^__j _^, ^

-rtiJ^fs^^S^HtSr.
.hc'Jcr^'^^'rlrr's;:^;^

:;;-.^:tr iZ^-icb t. circmn.

"»x:;::ii^"^n;:i;c=::^u;;;;:^™^
divisions.

I



OHAPTKlt n.

DKdREKS (»!•' NKCiLHJKXt'K.

Thkre is no matter within the range of jurisprudence that has been

the subject of Tunre troublestinie eontrnvi'i-aies than thti dett'rtiiination

of the exist^Miee uf de^reen of nef^Hgetici', and, their exinteneo being

conceded, the conditions nruh'r which they exist, and may be dis-

criminated. The subject is of sUght ])ractical interest. NegUgence
in no case can be disentangled from the circumstances, and the learning

concerning degrees of neghgonce is scholastic, yet it should not be

disre^rarded, for the analysis cannot fail of practical suggestions.

The confusion that has grown up in this regard is due, in part at N*^i!g*nM

least, to the hahit of regarding negligence as a positive rather than as 'nif^K'^t'T*

a negative word. The rule of law prescribes diligence, that is. the

attainment of a certain standard. If the person bound to use diligence

fails to attain the standard, he bectunes guilty of negligence, that is,

he falls short of the amount of care required ; from the greater frequency

of conformity to the standard than of aberration from it, the degrees

of aberration rather than those of conformity become most prominently

noted.

NegUgence indicates want of care. The positive quality is "rare

acconling to the circtimstances " ; and the more logical course would be

to group subjects with reference to the amount of care required in

their management. On the ground of convenience only, this is not

done ; and absence, rather than presence, of care is the feature fixed

on for discrimination. Substantially, however, the presence of care

is never lost sight of ; since the subject dealt with is purely a relation,

and so the mention of one aspect implies the mental prewmce of the

other. Thus liabihty for a slight degree of negligence implies the

duty to use a great degree of caie ; and the obligation to use a slight

degree of care is only another aspect of immunity in cases where

moderate diligence has In'en shown.

There are two schemes of division between which the authorities Two acheiues

on the subject have divided themselves. One that ba<! the approba- "f <liviBum of

tion of the older writers' dividetl negligence into three degrees : gross '"'^ 'K*"""^*^-

neglect, said to be equivalent to the fain culpa ()f the Rttmans : ordinary

neglect, said to correspond to their levis culpa ; and flighf ntgleci,

answering to levisaima culpa. The other, which is adopted by the

most recent writers- on Roman law and jurisprudence, divides negli-

• Story, B«ilm.. g 17 and note; Sir William Joaes, Bailm., 21 et seij/q., and the

authorities therf cit*^.

2 AcueptiDg the auulysia of Hasse, Culpa des ROmltthea Rechts ; Mapiz, KMoimtB
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neglect of the ordinary ^1 *'''Vf th 1 the omieV, noLt^.anding

tiona into the doctrine of the Roman »", tne r

eonclu»iona

-^li^d^n^r^rr!:'^^^

adopted in practical English law, as J-'-t'nj^^f 7'
,'Ti v-

I. Engl»l'U»i..l;J "having been misinterpreted, on the discovorv o^ that m^

SrSrX. ?nr;;eta\ion 'the (assumed) rde of conv^..^^^^^^^^^^^^

Tf't^^RZaiir.lui'^briirer^vs^^^^

„ ,, ^rS^t'trre'LTnTed to drop the principle of three divisions

KS^™ venfeLl and;:inco%a.?ble with tl^---'-„frSpoint of

^:^ Eng^Ki:roUher4tl"r?hf^^^^^^^^ them, th^proof

prK:tical „, E:. nnsition bv Hasse, is conclusively made gooa.

"'^- ^ tTthe fiS ofThem, it may be pointed out t^t the common

Uth'uw lawt % inde^ndent growth froi that of Home^ «»"- ^:„ta

^^' ix^hrs^^^^^t^ TbaT&r'-bt J^ta?5

SSuhlaw dLp«S o" ite authenticity in the Roman system will

WectTtst^tion by the English Courte^
•
*
"J '^.T^^'r^

SouthcoU', case was overruled by the
if^'"^ Z^^d^'^loZZ^

it certainly never entered the minds of any of the lodges who were

parties that judgment, that it wa« a matter of the slightest practical

C^« wt'the™ the business jurists of Borne when at her prime

d. Droit Remain, .... U. .», u, I , Wh.r.00 Ne«|jg,.», !=»«..,.. «oud.,nU, Ka.>,.„

Law. i 75. 76 ; Holland, Juruprnclfncc ( 10th ed.1. IDS.

1 Negligenoo, § 02-69.

„I tl™ d.g.». of n..Ugtncel " H«" •"','" '^S''"'' •°'' -^™-"» »^'-

UptMtical^dioppirflyouiComta i |6BIJ)



CHAP. 11.] DEGREES OF XRGLIGENCE. 21

had adopted the division of baiimenta which was found in Bracton

;

but it must have been of the extremest moment to them whether
their jnd(»mcnt embodied the spirit of the law of England as under-
lying the daily transactions of business men. The point is too plain
to req;.ite argument, and therefore the authorities in proof cited in
the fonner edition of this book are omitted.'

The second position is, that wliilo the nile of the three degrees of
negligence survives, through the coiiaorvative tendencies or want of
research of text-writers, " it is practically dropped by our Courts.''^

Tl"; vahdity of this assertion depends on an ambiguity in language.
It IS true that, given any particular case, the law docs not concern
Itself with grades of negligence or diligence in that case; but there
may be comparison of cases and very various grades of negligence as
applied to them. If the analysis which differentiates the senses in which
the wonl negligence is used by lawvcrs is rejected, one term, without
any systematic explanation, will come to be used for things widely apart
in their application, and a fruitful source of fallacies will be fostered.

This 18 a matter easily tested. In the well-known case of Rmdhead
V. Mtdland Ry. Co.," the Court of Queen's Bench (Blackburn, J.,
dissenting) held the defendants not liable for an accident caused by
the breaking of the tyre of a wheel of a carriage in which the plaintiff
rode, as there is no warranty by a carrier of passengers that his carriage
IS absolutely road-worthy, and as the defendants had used all diligence
m providing a safe carriage and examining it both before starting and
in the course of the journey. The plaintiff appealed. The Exchequer
Chamlicr said that "due care" " undoubtedly means, having reference
to the nature of the contract to carry, a high degree of care, and casts
on carriers the duty of exercising all vigilance to see that whatever is
required for the safe conveyance of their passengcre is in fit and proper
order. But the duty to take due care, however widely construed, or
however rigorously enforced, will not, as the present action seeks to do,
subject the defendants to the plain injustice of being compelled by the
law to make reparation for a disaster arising from a latent defect in
the machinery which they are obliged to use, which no human skill
or care could either have prevented or detected.'" In the Irish case
of liiirm V. Cork and Bandon Rij. Co.,' the obligation of a carrier of
passengers is stated to be that of warranting " that the vehicle in which
ho conveys them is, at the time of the commencement of the journey,
free from all defects, at lea,st as far as human care and foresight can
jirovide, and iicrfectly road-worthy." Again, in Christie v. (.V/yiys*
Sir .James Mansfichl, (J.J., expresses the same in almast the same words,
stating the obligation as one that, " as far as human care and fore-
sight couhl go, he would provide for their safe conveyance." These are
cases where the right of action arises on a contract.'

In regard to tort the case is simpler. The judges in Weaver v.

II. What ;
the csiMting

prnotice of

the Coiirtn.

Rule in

oontract

—

Rradkead v.

Midland
Hi/. Co.

;)«r«. V. 'V,rl-

'iiid Jliuidim

It!,. Co.

' Rcp AiiNtin, T.^turps on .Tiiri«iinnlciice (3rd ed.), vul. ii. Ii5j.
a Wh/irton, NoRliKriuc, gg TiH, (M,
3 L. H. 2 Q. H. 412. L. It. 4 y. B. 379.
* I-. K. 4 g. B. 37!». ;t!):i.

fi Vi Ir. C. L. R. 543, .'54(1. Sec too Franeia y. CochcU, h. R. 5 Q. B. 501.
n 2 Camp. 70, 81.
7 The rule of the Roman Inw ia, where .a pontr.irt in for the inferestof Iwtli [inrtirs,

thoiich their intpreste may bo ndverBe, In fontraclihus fidci bonat iiTvatur, ut si quidi-m
vtrittgqtie contrahcntia cominodnm mrselvr, etiam evipa ; tin unius aolius, dolu.i maliiM
lantum mndo prTJiMi,r. P. 3*l. 108, 12. Where it is for the bmjpfit nf me-, /= q"i
ulendum (Kcepit.snnequidrmej'aclamditvjcili'imcHslodiendarei j>r<Eatarc }ubetvr : Iiwt.

Rule in tort

—

If^lttjf V.

Ward.
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Ruk- in

contract
disciiH! -d.

Comparieon
of dcpree of

duty exacted

HVifrf' «pre»» tho law. -No man shall be excused of a trespass

fx.ipt it may be jmlftrd .-((-•f/./ williout Ins fault. Aiul this

is exemplilial in th- famous judRlumt of Ularkbuin. J., iii fteUhcrj.

Rulanda:- -Tho person wlios.' |!ra.» or cum is ,.at«i down by tic

cscapillR cattle of his iieiKllbimr, or whiBc nunc is (Imid.'d by ic

water from his nci(!hlK.iir-s reservoir, or wluwe cellar is invaded by the

Ciin of his nei(!hbcmr'» jirivv, or whose habitalion is made unhealthy

bv ;lie fumes and noisome vaimiir-s of liis neinhbour s alkali works is

ilaniniticd without aiiN' fault of his own ; and it sceins but reasonable

and just that the nHi|jhbmir, who has brouclit soniethiiid on his own

property whicli was not nalui. My there, harmless to others .oIotik as

it is confined to his own pro,wrty. but which he knows to be mis-

chievous if it Rets on llis neighbour's, should m obliged to make good

the damage which ensues if he does not succeed lii confining it to his

own property."
, ^ . ^

I. Hmdimd v. MidUmi Hy. Co..' the requirement is U, exercise

"
all vigilance to see tliat whatever is required for the safe conveyance

of their passengers is in fit and proper order.' The stanilard must,

prima l<^cie, he alilcc f ir all. S/^ondcl perUiam aH,s ; and the feritM

is that of the age and country and circumstances in which it isdemauded.

But even within these limits there are different degrees. 1 hus, whore

one man took another in his carriage with him gratuitouslv, without

previously examining the bolts and fasteiungB of his carnage, and

during the journey an accident hapjiened, the failure to examine

the vehicle was held not to be negligence sufKcient to charge the owner,

A.'ain, a railway conipanv made an examination of a track, but not

suliicient to discover a crack ill an axle, through wliuli an accident

subsequemlv happened. A jury found that the defect " might liave

been discovered by a sufficiently minute examination, yet the com-

pany were hcl.l not liable ; since they were not bound in the circum-

stances to - an examination of a very minute character " mt certain

precautions were taken by the workmen employed cm this duty, which

are usually taken by railway companies in such ca.^es, and are generally

found by experience to be sufficient,"' Once mor« : a person hired a

carriage, a pair of horses., and a driver from a jobmaster ; a bolt in ttie

under part of the carriage broke, the splintcr-bar became displaced,

the horses started off, the carriage was upset, and the Inter injured ;

the (Joiirt held thst tho jobmaster's duty was " to supply a carriage

as fit for the purine for which it is hired as tare and skill can render

it
"^

'

Now, to compare these cases-all modern and of authority --with

the new t«st suggested. In the first place, they are all three included

under that heading, called ctjipa fetis, which signifies " the lack of such

diligence as a good business man would show in a transaction "imilar

to that investigated, such transaction relating to his business. 1 hey

are cases arising out of m.ltter in the nature of contract.s ;
they rel-»tc

3, M. 2; while in tho other cii«-, V»in rfi./m jmih rmimuttmn i.il. r,;,-.»>'.»n .»

ddi noli drlim n.M ciTrari . J.ioio'.rm (ill dkl-.m .rl) nulla vlUikit fmnwianlit t.M^

tenial. 1). 47. 2.01, jU.

1 Hoh. 1S4.

2 I.. It. 1 Kx. 2ti5, »MI.

s I.. B. 4 Q B. 371). 31)3.

* Mofiall V. BaU.man. U R. 3 P. C. 115.

i Sichariiait V. C. K. By. Oo.. 1 C 1'., I), 342.

t WyrnoB r, Xye, 6 Q. E. D. CS,->. Cp /r-j*''. v 11:1!., .-ill Usaa. 1.
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2!t

1, t^ ' T"?""
™""'.™'' hy tho d,.fendanta

; and tliey depend

lit} In ,",
"""""*: ""' "*"''' ™'^- '" "'"'" "•""•''' '" » W»<^1>-smiiu. In the s..,,„„,i ™„, ai, exaniinBti.)n of tlie dvfertivo vehicle

covend
,
slill tl,e ...xaminatu.n was 1„.|,1 to .atisfy le^al r,.quin.,nent«.

>.,.. tl„rd raae nntliine !(«. tlm.i ti,e niinut.- .xaminationwhicli was

V'liirl',','^ ^^rr"^-"}
'I'" «'™''l ca». was „-,|ui,^.l. To <,uot„ I)r.

,i Z ," ',""," '" »K""' -"™™b.T,.d that, the t,'«t i, that, nf
^" ./'W, not of the i^r/,rl. l„„i,„.,3 man ; and this, as ha., ahea.ly

8 d edilTM^! ""M"*''"" "ilfl^once hetwe, „ the second an.l third ,,a«e»

,it d Th ^ •' "7 I'^ir b'Tinninp with the, quc.tation ju,t

rid •""'.""''1 'k" P'ocautio.,., "which are nsuallv taketi hy

'•a if •,
°'- " °""7 "" ™""'" "' ^'- Wh-^rton, had adopted

all nprovomenta wlmh, when tested hy experience, seeni likely toadd to tho security of those entrusted to his care, provided that such

.nip,.dmB the transporfat.on which such persons desire." In th,. thin

nnde t wdhout any quahficat.on whatever. If, then, either of thesewas th,. care of the j;„o,| ,„,i„, ,he other must he different eithermor. or less; eertai,dy not the san.e. Now the diliReneT.«;! e

,wlel . "n"
'""'"' '*•,-,!" '""'*'>' "' Wharton's .idjn^ia

iti" T "I'l

"tn™t diligence.- Further, in the first .ase
iifMl tl„, .liligenee required was also the dilieence of the .siieeialist-

'LIT
'"'"","""

""'I;
''."•"W^ »«" 'e'llarlv examined hy a hlack-sm th very three months," and this was held sufficient . Yet ohviously

cnou^'h
,
since a different standard was resorted to in each

to-t the'Z "'".""''J'"!' ';""',»'"' «i'l" of n<^Rngence arisinR from R„lei„tort

^™ r, ,1 f '^I'l"'"™™/ "'
,» J'liRenoc exceeding that of the mere .li"..-™.!

K.K«I and ,lili»ent man is fouml not infrequentlv ejacted. A master

wS thoirr""*
*"

'"v
'''""' " TT''*y "' "''''''»'' "'" his neighhour's

ordin I
'' '""LT' '" '""''' •'"' ™"- "T>"' servant, l,v ext-a-

"" ""
-^."Tr-

""*''" ''""^ P'-"-'-"t"=t the nihbish touching the plain a's
wall. Ihe servant used ordinary care in the courae of executing

lie ^^^r'^rf ""^ ""'»';thsta',ding tllat, the rubbish ran againsthe wall. The master ,s held hable as a trespas,ser.> ,Win a eon-rac^or ,s employed by a local board to eonstruet a se^e und™ a

n iedT'.''',l
"
-""•-."V^''''''

'"' -^'^ - *«•«''• which is aflerwaids
tilled ,„ « th earth and the roa,lway apparently made gowl. The work
!:. .h,ne under the directions ami to the satisfaction of the surveyor

- Per Mndlcv. -f.

:

i't.s<»lu(cly fit; b.itin a
fiuna ig not jimit "

: //

3 NegUf<ence. | 6ao.
* MoffaU V. Satettu^n. L. R. :^ P. C 1 r,'

^ Orrg-ify v. P-Ijkt, '^Ks. C. oiJl.

Tlio exnrossi.m * rpMonahlv fit ' denotes 8oni,-thins sliort n'
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of the defendants, who inspects the rond for three months at the nsk

of the contractor, till, being in a satisfactory state, it is handed over

to the local board. The surveyor continues to inspect and to pas« over

the road up to the time of the accident, eight montlis Utrr. when, as

the plaintifl's horse drawing a spring cart is going along the road, its

fore feet suddenly sink through a coating or crust of macadam mto a

cavity. Neither the engineer nof the surveyor can account for the

existence of the cavity. Yet the local board is found guilty of negli-

gence.' Or to take a different class of actions : a person keeping an

animal whose nature is to do mischief, with knowledge of its pro-

pensities, is liable for anv damage done by it. "since negligence is

presumed without express averme: t."* In each of these cases the

•tandanl of ililigence is far higher than any that could be required of an

ordinarily prudent and careful man. In the first, the facts show that

this standard was actually attoined ;
yet the act of the servant doing

a thi ig in itself Imvful, and with care adequate to the rule of ordinaiy

diligence, is held to affect the master with liability. In the second,

though ordinary skill is exerted, the defendants are held liable for what

theyCn neither discover nor explain. In the tliird, negligence is

presumed v. 't'liout any fault ditm locum inpmir, and though the keeping

of a monkey is not illegal. Neither of these eases seems to fall short

even of that iiiftnitesimai negligence which Dr. Wharton regards as an

impossible standard : and certainly none of them falls Mnic the test

that Sr William Jones lavs down—the omission of that care which very

attentive anu vigilant persons take of their own goods, or, in other

words, of very exact diligence.^

III. Tooxiict Thirdly, it is said that if the principle of division of negligence

11 miiiuti. j„j„ three' degrees did exist, the degree of culpa. Imissimn would be an

Sm'Scablc inconvenience, "and incompatible with the necessities of business."

AfBuraent Wharton.* summarising Hasse,' asks where is the ibhgenlmtmus

tlmtno|ien.cni or (.raeHnsimua to be found who is to be Uken as the standard by wliudi

™n bo hnbit-
jji^, iiligmtia HIiqenlissimi, with its antithesis of nilfa Umssimn, is

',3°.""' to bo gaugeil. " This question is put." says he, " by 1-e Brun, without

ciammcd. any reply from his astute antagonists ;
and it is repeated by Hasse

with the confident assertion that the search is one that will be made in

vain." I'ossibly Le Bran's " astute antagonists "— Pothier was one-

while quite ready to admit the search would be unproductive, did not

tliiiik it expedient to let the controversy wander into so devious a

bypath, since their contention was not based on a question of rfi/i-

gndin in conerelo, a standard dependcnton the existenceof anyparticular

man, but of a diligcntm in nhslraiio. a standard to which, though none

might habitually attain, all must in particukr cases conform. ""•'Had

. HHnlill. '.I'g. B. 101.

iird. 3 C. r. 11. 423.

! )l,„, 1

J lliiiliii.,

4 Ni'irliKrnoc. 8 fi.'i.

' ( 'iilim lii'H KHiiiiMilicii Hi^Iitw.
. „ ,. , ., ,., „ o 1

« This may 1«! illii«trntra by ii i«.«,i(;o fr.im Ijuly Hiillanil » Lite ol Ibo Rev. Syilney

Siiiilh.
"

It rci.iiitri, a lunK amirentiri-nhil) ici ulieak well m thci Hoimr i)f < ommoin. It

is Ihr iiiiiKt forniiiiable rrilpul in tbe wiirlfi. Few moil Imve KiirrpHlcc! who entered it

late in life ; .IvITrey ia porhajm the lie.st ejiee|ition. Bobus U«'<1 to ray that there wa.«

more «e-ii<ft and good taste in the whole HooKe, than in any one individual of whieh it

was eompoHed " vol. i. S47. Ho too, the tnate in literatnte or art of a rlasa may be

mora corroet tlian that of any wrl' r or [icrfornier—e.J.. the taite in arehitcelmc at

the nreaent dav formed on the i, Is of bynone times. What incowuity, then, in

fixing a Btanda'rd of eonduct m cmain emergencie. higher Ibaa iho li.ib.tuai practice

of the individual f

1
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they felt inclined for «urh fuHle inquiries, thov mifiht with equal readi-
ness have issued a rotaliatorv diallenge for a " goml specialist " who
never makes a mistako. Tlie tnu- answer to either challenge is that
tne law does not in either case contemplate such. The standard of
conduct 18 not that of any man, however e.vcellent, but the averaire
conduct of men in the community or class or calling, and in the circum-
stances, of him whose conduct in the instance in point may haprMn to
be arraigned, thouah no individual man has ever habitually attained it.
J ho reference is not made to a rcursc of diligence, but to a point of
dlllgence-ddigence in the l)articular phii.se of the matter as to which
mquirv- is being made. That even <'a,ar, to quote an example of H».«.-.Masses ilran-ii from )1... dicussioiis of the schoolmen and cited with i"'"'r«ti™.
approbation by Dr. Wharton," "sometimes vieldeil to a neqluicnlm'i,'^'"''
which wa., not i,„.i,.ly h,.,, but h,!,,." ,„i,l was therefore not up to the 1'^SLmark of the standard .,f the mythi,-al r/,7„/,„/,„,„„„,

i, a good reasonwhy ( ,e»ar m the cases of his shortcoming shouW be heUl liable, though
none that other less happily endued persons shoul.l be allowed to be
giillty of ncqhgevlm either Inis or InU: : nor that they should be
allowed immunity for r„li„ Imsdnm in the .sense imposed bv English
authority-of very ex.ict diligence.'

"

The citation of any such instance a.s that of Ca-sar tends rather to Criliri™.
ead astray from the p„„i, than to dear it. The theory of negligence
has nothing at all to do with Cesar's " intense sensibilitv during a crisis
to impending dangers, his incomparable fertilitv in expedients, and his
almost Dreternatiir.ll eonlru.ss Mrr.m^*^nan „..,i ;.,» :.i:i.. i ..-limost preternatural coolness, promptness, and intrrpidity in applying

thiyight moment to the right thing."' It demands
the right remedy at thi^ ngru moment to the nght tiling."" It demands
care acconling to the circumstances

; ami the sole question is whether
this care, \vliicli in the cases tif most frequent occurrence is that to be
liHiked for from men „f ordinary skill in the matbT in hand is in all
cases adec|iiate

: or wliether in certain circumstances the law does not
demand an I'scvptioiial attention which cannot justly be described as
that which a good business man wmild show in a transacti.m similar
to that investigated. To say that " no one more diligent than Cwsar
could be found -a very (|Mestioiiable assertion even in the narrowest
sense- may lie an eminently interesting piece of historical information,
but has not (he remotest bearing on the point which the proposition
is ailvanccd lo prove

;
since the only relevant proposition- that Cresar

18 not liable for negligence when he is negligent, because he is (Vsar-
is too obviouslv untrue (under the law of England) to need examination '

The writers above alludeil to' a.ssuiiie thatr«(,« kvUmm implies ArKiimcnt
a tailure of some species of transcendent and impossible diligence • In"i»ttl>»
fact, the fallacy is perpetrated of treating rulpa Irvis and c«/,« f,,/a *™',;';l'i",,|„

'
*'"^"

5 '-'•. em-.1 XrBlisc
:^ ,l,.ii..>. I1„M

of CliarW v.. who. iwi

iiniioiiiiciiitr thp eii(.,i

obBprvisl, "'I'lH-n he t

< If it did C-*.i,»-,

•51 .1. Ihi!i"rl,„|,ieiit wrilingcall. (amind .in aiirrdnlG
I xiinwii (he Iciiuh of sonic French kni(iht hcorinn an in«c ripti.in
•H h^ro as Iho hravc.l of the brave, who never knciv fear,
lid never have snnlfnl a , indlc with hi« tingcm."

../«wn {(he bath hiin cane), 21 Times L. li. 1333 in C Awould di«iiflse of the i>roi«,silion.
fi Anil, ill.

« M„ri;n(;,h v. .lfnri-,»/,Wi (ISIil). S Maeph. 13.17. is eilc.l aa dc-ldinE in .Icothind
hat thconlydcpee. ofncjliccnccwhiehlhe lU- nccpii,™, arc r«/,.„ i „;,7'Z«
eci. and that the d...t,net,„„ b..twccn cdpa In-i, and culpa („i„a i. not 3founded. A tcfercnee lo the case will show that Ihi, ,tatemcnt i. a mere ,<),ptim"lLo.dHackcni.e> atatcn.cot in his Roman I,.w. 18(1. and that (hi. i. » ,„mm«ry ofthe ixwition taken up by Hasjc, and in neither case the result of independent opinion.
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as relative t«mu*, while cvi^i lfvi»»ima '\a taken to imply an alwoluto

standard—the hlghtiHt degree uf uare and diligcncu thn human mind
ran ronceive of. This is manifestly ahaurd, and inconsistent with any
definition of culini leoistinM given for any other purpose than to

refute itA e\iHt4>nce.' Qui enim etim non udhihctU dilujKiUiiiM qitam

8oletU jiotrcttfamiliat tul rem (UtititlHiiiMi, attpam levmitiuim ; qui

ttmmiUuiU diligintMm, a frtufi ptitre familitu mUiifteri soliUuii. l<-irm ;

qui, denii/uf, lUi eti quidem diligt'ntiti. tfita imtwi, etuim dUsoluii humima,
tUi koIcjU, tUuiUur, latum commitU-rt' dirunlnr.'^ If culjui levis is negli-

gence arising from the lack of stiuh diligence &n the average business

man would tshow, then culptt UvisHimn, as contrasted witli it, is a

failure of compliance with some severer standard not necessarily

specified save by reference to the culpa Itvis. Or again, if mtlpa

kvimvia marks short<:oming8 in very exact dihgenco, then cu/^w

levis is failure to reach the accustomed standard.^

1 LrriNsimiim neUirrl rutjmm de to tjui nummam diligrntiam dvhi ni mr mm i<r<rMilU

(«i>) »ed mrdiocrrm tnntitm : L«>xifi)n Juridiciim (liit)3), atib voce f.'iUpii. In thn
Hrtit^le livi! f\HH ioM uf neglitfcnci* mu I'miiiitiintn), unci it in milled twim wn imlum Ins
niit qninqHf iH infinUnf ni'/rt griidati niijuifiriinl lmj>iriiliir"i. Wir Williaiii JunvH,

Railni., 23. 118.

2 Story, Riiihn. {( IK, r-itint! Hcinfc. KIcm. Jiin. Inxt. lib. 3, tit. 14, S 787 ; which,
howrvrr, i** nut the itasHngp in th** text, tboufrh l<i the Bunie efTet^t. Compare Hciner,
Par.i. rt, PaniItH;t:ir, lih. 13. !} 1 Ifi : Cufptr enim infiitili grndits r>i/u> jiomunl.

Summary of ^ Since tho doctrines of the Kn^'lixli law ftro umiffectwi hy liij-torioal discoveries in

ronrluHions of the civil |;iw, any iirolonKwi oonfideratiun o( the i7unrluMion> f itit profes'tors would
Roman law !« not only unnec-ettsary, but irreleviint, in the preiiciit treiitifi-. The view nut forward

writers. i" the te\t, however, feqiiireH «oiiie refereiivo to tlie controvi-rcy in the Roman law.

The iirjtunient of Hnstte in HummHriFfd hv Prof. Mnjiiz in hiH Kli-nientu de Droit
Romain, vol. ii. 17. Find, the ti-rm riUpa Itv'Mima it it eaid, is tmly found in a frnf;

m«^nt in Ul|)ian, and there Huh no tecnnical Mifmiflcatinn. The nwBbafte alluded to

if) D. y, 2, H, p.. In Irgr AquUifi ct lefUnimaculpet ifnit, Seronuly, mncefuf/Mi/ciM
is the want of care of a mnn ewentially attentive and careful, culpa hvianima must
mean moie than thin : but the Romon law nowhere rcquircH a hiElicr deeree of dili-

Keniei than that of a K'""' father of a fttniily—that i». of a man efwnliidly careful

and attentive. Thirdly, the Romtin law ticvci mentionx «nv other di-j(ree than
cuZ/trt hns when it reqiiirrM to dinoriminatc K'tween mim* and tntpa lain. Fourthly,
the argument from the u'<e of (he term cxii^tisntna diligrntin in the rivil l.tw

—

e.ff.,

I. iii. 27, 1 ; I). 17, 2, 72 ; \i. 44, 7, I, S 4—to tho exiBt^-nce of its correlative, Itviseima

culpa, ia invalid, since the pASsagefi have no technical stKmficstioD. Fifthly, that
to require a j^eater degree of rare than thut of a (;ood father of a family would be
inoqintable.

To this it may be iir^ed that whether the frapmcnt from Ulpian has any technics

rtignificntioo or not, it m the cxpreMion of an exceptional fact that under the Ujr

AqHitio, A8 a f;encrnl rule, the mere existenee of ciiipa in its xlifrhtcitt form raixes the
preMumption nf liability (itee Maynz, vol. ii { 2tM) at 1(1) ; whereas in other hraiiohes of

law this is not nocesKarily so. To tbi^ the leply is that, there being no strict a rule in

lejranl to the Itx A/jnUin. there is neither ciilji'i fata nor culpa //ii> under it. and there-

fore dejn'ecB do not apply. But tho defrreet< of diligence to which we are boimd ou^ht
to be dfttermineil by reference to om selves, not with regard to miy one external object,

one degree being owed to ono thing, another to another, and the highest di'grec to

a third : and if a higher degree is habitually required in canes that come under the
Ifx Aqiiilia than ia habitually appIiHl in contracts, thit, rather argues that the dcgrectt

exist than the coiilnry.

In the (ireek translnticHi in the Basilica of the passage in th.-* /f.r Agvilia, whii h
mentifHiH culpa levuitinut, the word used, siiys Sir William .Tones (Bailments, 33).
ia p^OvtUa (Co, 3, ."»), whUe tho wold com-spouding to eidpa l-via is dniXua. Now
this is very nearly a eontemporanea expositio ; for though the Digest waf. niiblishol

A.n. 533 and the Basilica not till A.n. 884, still this po<le was merely t collection of
thoHC translations of the Roman law which had Iteen long in actual use in the courts
of law. and were leeoived by the legal BcboolF as i.nthoritative (Finlay, History of
the Byzimtine ami (ire.'-k Kmpires, vol. ii. 2H7), while thn earliest of the wliolastie

comnientiitorK. Ai-cursiux. was three centuries later (I1H2- I2ti0).

It is true that the explanation of such a pasttaue as that relating (o the dilisetu i.< of

the negottorum gclor, lost. ni. 27, I, ad exndusuiuim ijUMque dUtgenttam compdiitar
redden rationem ; nee tufficil lalem diligenliam adk^ere quaUm nuia rebita wlkibere

toitret, si nodo alius dUigentior commoiitu adminutraturua uati mgaiia, in that the
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The <livi..i.,n cif negligence into rii//.! /.m -draignnlinit the luck ii,,, R,mi,inoi guru (iiiipj,, . a, a gtmti biwineiw man wimlil ahow in s tnin»iiiliun ii» »riic™'
similiir to thai invoMigated when' rmU transaction rclatoH to 1,1,

'l"i»i"n ""'

.«",i""r"'. I

'"'/" '""•-'''»iP>»tinK ""' "fxlect <.f tin, oMmn IZ^lTu,
care tnnt l» liikm hy [lenuins not iiiecialiiitji - is not a ilivision, properlv "«" ki"'l-
"peaking. of .Ip|j:„.c, „( negligen™, but rather of kin.N.' Hetwecii tlin
ne(,ll^ellco whi, h d.».» not know »hut all know, an.i il.>.- not «•(. w|, ,|
aJJ «ee, and the ncjiliKeni* of a huKiness man in hi» »|wi laliiv, there i»

dilij/fntin >lil,:j, litis ,lftH,hi", i-iins l„m
Ihiil ,l,l,,i.„l,„ .,«.„„ .„„ „/„„ ,„H,t,„,
(IftN-nift-nl on tho {"-riniiHl circiiriiHIiinci
nn.l.T all, ri.lr l,in ll,„t „| cl„. |„„lk,ili„ i„.l„„,.,

f to the rnW iinfliT tl-. till., /'ro .SV
liolcl.

hill nixikM tlif rule itiielifiiinr ili'ni

ii'rt JH an mdiTid<> i e.iii'|itioti wli

» lliKt rail for itM a)i|ilii:»tiiiii. iIh.'h

; »nd1t>MMiMiiHto1).. M>.

,x^rli.,<mnii, iili„nili„n iiri„'„^i, ,'..',';. 'w^^';'™ '/I/.t'fj,,,!,
",',!,",'',",'

*«";'• '? " ««."7*.. The „„.„ „„..„i „'r„,!t
' '

All.

... T- - -V- .""y f'" r ill lilt.

ffrmiluA rfDtilrrv mm inil'-^t (nlutt tnCftidw . r

"iraii r«/p,i of Sir Hillmiii .Ion™ unci lh» odirr Endli.li anil
-Oil' oiniHMion of tliat i-an- ttliii-Ii very aKcntivc anil vi.'ilaiil

It in hard to „i,,,Hi»t ihnt in ],ra(tii.il l.iMin.««
lujierlativp htandaril. That a lari;.. diN,N.|iHiii..'

runlvtiire potirit.

Mudi
thu Haiiir UN the /^

AniiTiian imthoritiei

IHTsona take of thi-ir own (looila.

tho Btandard wan kept up to tlii

poww w«. avallalil,. to remit the rijoroii. appli.niion of Ih,. ti-1 Si „l,i,. iliLi.uii,,,
: W"- -' - " -

«t of
» iinlii atfd by l)r. Wharton, Xefilijn-n,.,

qnotes
en/ml }itrirnii'

.

id ijil mm iiilitf

merely (fur. hIi

Taylor riyil Law (4lh ed.), '174) i. , he ,,.,,.. .,„..„
« KJH-eial diity nepleel. to enter upain and di.eharne i

' H.o . 13:1.

is fiiiiiiiii,

niij/i<ifiiti

hiiduty to iierform a joiiraey ,.m ,Vrr„,,„ , /„..,/, ,„ „„„/„,
1 lie re.nll u thai ,n the eivil law lula tul^i mark, .iiiiii
,1 ,,ii,J ..,a»i. ,„,,//,,,„„, (I,. r,„, ,11. 213, J 0|, 5„,,„ ,,,.„ „, ,„,
ei'//-! only IS nienlioned, rulpit hi-ii Ik iim-nded to lie aignihed :

riilpti whieh pxistH , n n ja-rRon boiiiiil to

„ J.7. , -. i

"''":••. ' "I""' ""d dideharBe it with tin ililiKence Iwlonizina toa rfifi^eiu, (,,„», ,lud,o,u, yalirtamilim. qui Kibrit el 110, „„e u-ortn Jif*„S "
»,m»mlm,n,^mt (Wharton. Negli„enee, j 30), and homo dilinimMcTdiZZ

there arc two tejt. of thi, diliBenee_(l| Hi 2„ dilig,Mi^ cM,, „; „, 1
Qi^ plera,ic,,i,^nr„„dilimi,h,mi„„^,,U pnanire.

""'""" r"'"!
.

(.)

Iioaitno .lamajie |rfnm,„,« r„r;»»-e r„;.».,- *«„„), („ ^,„ iJ„ ,„„, .., ^ -

;

"imiintaTo™ rThV" ''"7"""" 'f'," « "« * ••'^- !« 111. m„M an ho
1 .',i

'

/^S Th^r ! I'l'"" 'r'
•""'i''" 'lii" In 1» ooinprehondiKl in the te

J,«»,v,vi r J ° "» »l'l«."y"''8i™' of Donellu. whieh illuatrate. Una

'sTi^ifr
••'• "<"?"« Wi'«r rtl/jK. e«fcm. Yet the di.tinetioi, latween 1

,

hiBhcl (I igence of the ,,m iaiist and the ordinary diligence of the a,,,. ial "t ,ouTl notfail «on„t,m». |„ judieial pTOeetling, ,„ „eed dhSrtmiimtion
: and tlK te»™„L" 'Jmentioned enaW, thia to be done. The lat«r at.ge. of the law dia'Tng .X" twdifferent thing, by different names, whiib '- --- "' •

omingi.ianeii t».

name, - ' '
' '

"

doi'tri

lie Droit Ci.il, Wl. ,vi riii ialiut'e.'s 'in"i\l What >, aai.f in tin. pi.aace Vi,

the riilea applicable djtu fe. delil, et I,, qua.i Mil,, ,ee Clalo Civil, ArU la»''- MCShearman and Rcdfie d. Negligence (4th cd.), § 4V, conclude :

'

'm.t t£:,leSc;.,if ear,, are. and .hmild !»• r,i.ogui«,-d and cnforceil h •
""."""'"I""

'

nili,,

(J""fHin

Z^^'L'i'T ''"
'''f''","'

"""'"• *''"'' " "» Dwe-l •'» eomprebended Zder one
i irl r 'l«I'«"ly/»'>""««i what alw.y, implicitly eii.ted. The Fien™

"gritKfd tind enforced hy the law of nifM?..ri...,i r-^— il, I M -

.
. - ..n.,,,.,-u ikiiu (.-niorceii ity tne law of nifMlcrn t men "

Zf,^G^:"'Z'.*»l
"" •'"'""»"' '"»"""» I':-'"'"™- I-'. " -ing «lve™ly

1
' 1 "^"l!"

"• '''?"'" '"'*"" "hich there ia an impassable barrier ; and what we

ake". rpt;'"'"'imrL'r''i'4,r r/ •'f'T.'
-» ^•"' "'« -" > "^r^T.: obi:laKCtf lis piace

. 3U11, Logu^ (4th ed.), vol. ii. 2fl8. s Haflue, m.
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llliiHtnitMl.

.n intrin«ic di«.r.nrf , and not a mere iflerenc. in d»f!»« *^,'";!Z
impa».bl« harrier torhi.l.linj a tr.n.fer from one of 'k-'" ^'"T i^'

ibf^her by the mere a-UUtfon or -ubtn^t.on of the 'I'-'^'y " '^^^

The di/lereilul of the rla«e. !• poMewion of «peeial k"""'"'!"" "'

acouirS .kill The poeneMion of thi. may not !» necewary to rank

Tny I^on w «h thoTwho are under the nece» ty of jhowmg care

eo^joS with knowledge . »ince one may e.ton lu„,»elf tro.ndeny.nK

,l,e',,oM..».ion of the k,.owl«lKe that h,, comlurt "-pn-^ent, h.m to

pJ™: and then, though ho h«« not, he become* '""""',"f'^^^"
lad The standard of the one ilaM -.reHuppo-es .[Hv.al knowledg

,

t«ui.lard of the other pre.upp^es .he ah-enee of -l-'";' ';--;:;';
j

Now the higheRt degree of ean, and eai.t.on doe, not bn.lge the int. rvnl

mI.™ what is r«p.ired of the »,«-ciali»t from what ., requ.n'd of

tb. n m.«C a i».. For example, a dangerous Burgral op..ratlon .»

„ b. x.rf ri ed 1.V a s,»riali»t. The question of the ear., or want of

are in tleTmlu.a of ,t is based on a special knowldge of the .ne-

ehan .^1 m,.ans of earrving out the ..peration needed, an.lan ac,,u re.l

km in the use of those n.eans. One not a -J-»' ,"'»" .'•

^l^'^^'^,
undertake it Even if the circumstances bound lum to a perlect

"a fn ,t co„,l>.ct of the o,,era.i.,n be woul.l not r,se t" tluUeveA o

he .liligenee of the s,)...ialist, tho :^1. the .are cxacteil from h.m

„ gl K.f..l.l that wl.i,h the sp... . . :.<t is ex,».cte.Uo afl..r,
;

f..r .

n

h. specialist's .-as.. th.Te w.ul.l be re.,uin->l the a.ld.t.ona! factor .,f

«..3 kn. wl..lge. Thus, th.mgh the non-s^ciahst m.ght exen;.se

unfa hngeMO he woul.l not bo <m the .a.ne plane w.th the spec.ah t

wlZe ellci.mcv w..ul.l be .b.tertnined by two factors-knowl.Hlge

Tn Tan >uided bv k.u.wledge. as ag.«ust care merely ";>/«l»t"l

km wledge Tf he fail..,l in care to a., extent that wouUl .n the absence

„ k, .VXlge n,ake hi,., liable on the basis of ™;,« fc-fc., h.s failure

wo>^l still be referable t., his duty as ^'P«-
-V,,:?^ '',':,i

?'
th

"

knowlcb..., it wo.Ud still b.. the sami: tt^st-that of the specialist- that

""ti!n,r";, correct t., de:.ril.e the division of negligence int.,

rul» ,.(.. and ml,m Inn. as a division into .kgrees of ..egligenc..

Th. n5i»<e..e" designated by th.-se words is n..t a "eg igence that

sl,a.l,s d. w„ gra.lually the one into the other, but .connotes d.ffcTen

kinds ..fn^gligeme that will run on, each in it« own course, without

. .,

, "^*^^::j'';rl=c'oftLi;^^;;lr:.,se their .English ea,.iva^^^^

^;:'r^S S^^IVXM^\ negligence their meat.ing i-en p -er
»'"™ The t^rms

• gr<«»
" and slight are quantitative merely and »?"»?'" '

"""'""
their staiulard ..f ...mparis.,,, have no p..sit.ve signification. When

however thcv an, br., ight int.. relati.,u they l«on.o terms of great

vahran. applicabl.. to the whole ficl.l of law that .s ^cup.ed w.th

™ghta arising out .,f ..u.tra.t. and wnu.gs i.«lependent of contract.

Tlu'V may be consi.lere.1 in the following coordination :

I ('«(;« lain (non inlMinere Id quod omnes ttUelbgutU).

{,() In the case of rights arising out of contract.

(M In the case of wrongs indeiicndent of contract.

H. CulU kvU (lack of the diligence of the good busmeaa man in

his business).

. A. to tU .li.lincti„n l»tween njpa l«la «nd If. i>> aWjj^-- ™™ wUh

tliis vol. XX., Fauto Aq.i.l.™ne, § 402-4&). . i^. uv.
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(«) In the cue of righta ariaiiig out o( eontract.m In thd caw of wronip inileiiendont of contract.

to .ri« InZ 7""'"° "1° f"^ "' ""' ""n-'lWfialiH it far more likelr

or the en Iri^. ,"
'" ""^ "' ™"-'"''- "'" "" "'"'''"K « •^^™'™.t,

Lmnt of Ttill
" ""'''r "" •"«i''rt»l<i"R to ..xer,i«, the

SZ\ZmTA,^! t"','"'
"''"I" '""'•'" P"'<"'"i™>» "K«i""t

into whT L I .
",!"'

'''""" r ""' '" ""' •
«'''|" 'I'""" i"»iti""»

Burt y of a W)rt that re,|uire „„ ne.n. cure or >kill in their |,erf,>rnmnee

:!;:;srr:;;:^h's::;:-;™[^™^^^ ™"V,

the head of cufpo to,, „,a„y ,^, '^^,
, j whore hriiabiu

ixpecteU of every citizen are ca»e« of tort : ' tlie cases where lial.iiitv

Tntract
'^"^»'<>n »".ular to that invertigaU'd are ca«.8 of

Where the division of negligence to which cases are to Iw referred

default whrl*" "'^ " ''r
""' "'^""' '""'- "'»' "« '"«™^ "fdefault which imputes negligence in eai^h case is the same Withinthe hnut. of the class to which the standard of c,,/y, U™s applk-ab"there a.» very varying degrees required to fix liahil tv. Thr^eC^tclasses may be indicated :

• '
"'^'^ it-numg

7"5:;::rclt^^wrht1e'rs'o::1^^^^^^

III. Those oases in which the person injured by the act complained

s^^cr^-xit p^-° iir>'-'
'-« p- ^0

jK^^crx^pr^r^ns^^^ ;:z^ »k- e-?;,
?^utd?raXtt'rx^;rp*'';r?«'''iLr^^^^^^^^

land adjoimng that of the plaintiff upon which there was at™™hedge
;

hat he cut the thorns, and that thev against hTwHl (,Z»«to) feU on the p aintifi's land, and the defendJ yZt ,1k y up™the same and took them; which wa. the trespaT coSner™Judgment on demurrer was given for the plaintifi ChokrcT said
'•

tow wlut aU know md to i. what ilH^.
""' """ " '8"°" "» <l"ty to
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WWn itiB ilrtnniUnt rut lh« thiirm anil thw Wl "n rar l«nil thu

rulliim «ii« lint l»«(ul ; >n<l M ti) wh.t wu Mill «l>oiit_ 111"!' '•""'K '•>

,iw, „ .(,.. that in w> |.k«, iMit he ounhl In »hi.w that \\' (•ml<l not do

It III aiiv "Ih^r wav. "r lliat lii< iliil all in liix |»«W'T I" k"'|' ll"'ni '>m

ll.Ti. iKi' i.wiiiT .«( thr laml wa« nntillfil t" tlw iiijoynifnt cil liK laiiil

fnK- friim anv iniil.'»t«ti«n whalflvir. anil any ilaiiiani- il"ii". iliM;-*" •»'

(l.HT wan aliuilutfly fiwi fnira hiani.'. wa« a.li'>nalile. Of tlii« kiiiil

an all «<t« in Ihi' natuw o( trMpax. Ths act )»/ tr imi-irta an

ai'ti.inaMo wrong \ and unl.*i the act i» "hiiwn t« havu bwn inevitabte

tlip dofi'iulant in liable. '

i

II. Tliiwe <a«.« in which the i»r»on injun-d by the ait complainBd

o( in in the pnjnvnii'nt u( a right ciiua; to that KXcniwd by the |KT(ion

who iniuri'H him.
.

,

Kvervnubiect within thi' realm ha« firimd /.i.if a right to paiw ami

r.u«»» along the iniblic highways, of the n-alm. If. m ex.rci«mg thi«

right, anv Kubjw^t receive- damage from another in the exerciw nl hi»

right, »uch «uliji-i t ban to liear hi« own lorn iinlenn he can e«lalilii<h that

that other i> in fault and liable to make it go<Kl. And he doi'B not

iwtal.lish thid againut a |iiT«im merely by showing that he i. owner of

ll arriiigi' or iihip which ilid the mimhief. tor the owner incuni no

liabilitv merolv becauw he in owner."" The maiim of the law i«

,ii),«i ienrt >um aurtnm lanliim . or hn" lieh where it lall«
;
Ko that

where the defendant Niiight a horse at Tatter«air« and the next day

took him out to try him in a public thoroughfare, where the hone

U'came restive, ran uixni the pavement, and killed a man, hi« ailminiB-

tratix waH hel.l not entitled to maintain an action ;
because i he duty

on the defendant wa« onlv to iwe due care ami "kill '- the 7«<r « prudcnie

imndrri pmmU of the (toman law. A .linlinction wa« drawn between

the cane of a carrier bound to provide for the safe cimveyamc of hl«

paswngem a» far as human skill ami foresight can go ;
and a ':a»f. like

that before the Court, of one doing no more than he was rightfully

entitled to do vin.. t" ride in a public place, until he i« shown to he

guilty of some description of unskllfulnesa or imprudence

If both parties to the ai^ident arc in the exercisi? of their public

rights no action can be sustained. unleM one ia affirmatively shown to

have fallen short of that care and caution which is ordinarily to bo

ixpected from iietaons in the enjoyment of similar rights. If, however,

the iM rson charged with the injary is not in the exercise of hn pubho

rights a severer liabihty is affixed Ui his a.;t. Thus, where a sack or a

barrel faUa from a house and injures a passenger in the public strert,

the fall, though uliacciranted for, is suHii^ient to put the defemlant to

disprove negligence.' The cas.^ here Imonics assimilated t« that

noticid under the first class; an.l the plaintiff, while exeriMsing hi.

public right, is pnit^ntcd tn the same ext4-nt as he would be if the

accident had hap|»>ne(l t<i him while lui private- property, where he is

entitled to lie. The accident must be referred tn an iHcurrence which

rebuts anv supposition that it happened in the exeriise of a public

right The defendant is a wrongdinr, and the plaintiff is entitled

to the same cxttnt as it the injury were inflicted on pnvate property.

I r B « Ed. IV. 7. 111. IS {A.D. IM6I. cited In Ames, t'»»« In Tort. «»

-.1 Rii>r Wcai Ctimtin^^U.nrT.: v .It/anutm, - At,).. Cfl- 74.1, 7*17

. Hainmack ,. While. 1 1 C. B. N. s. .MS , *•»•?"*»• '*«|!;~. " •* » " ""

. Co. Skinnir ». L. B. * «. <!. »y. Co.. in^ (*. » E».
7J7.

I sLa V. London, *c. Dock Co., 3 H. t ft aW 1 Bprnt ». Bonile, 8 H. » U 782.
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:

Injurnl |>i-r.

iMHi exeri-iHiiiK

n aubonlinftte
riglit.

TMAf. »] nKnRKRS op NKflMUKNCK. n

""" '"" '"
' '""«< iilildrnt to I in liiitliwuv lh« >...•»., . i

'.

rai.™.,,r,.„„„,„i.,„„,,|
(..„,|,„f»dXT''

""""""• "' "

i.'«i^nr,^:,''ir'i\'
"'',': "' -"•'

"' «'•"'' '/"'•"'""" - '*'w i. ,1,,, >^ ,

iluly l« III Ink,, mwonahli. run. of hi* vi»it..r'i. LiHv «!, I,. . i

f i» uitinx ,„ „ ,„a„„,T milmrdin.t,. t,. tic ri,,l,t nf th" iJ.™ i, ' Vtl.' H«<« of «,.|, l,v whi,.l, tin. ,«-m„, i. i„j„„."
"^ " " ''"

I low, »h™. one R.»., to B l,ou»n a^ a visitor, and not on l,UHin,..«

ll ' ""!;• """'" '"^' '» •'""" "'"'' ""'1-" the u«.r of h,. w" o

In the instances we have considered, very diflerent anioiintn „f

« eo„,r.l •' }' "T ''«.PP<'''i"« "' "n aoci.lent is ononxh. In the

rtt'th nf '"•''('••"•''"'-'"'•Pi't^.ce. of fault is needed f„ ad, ion

ho Lulf ;
.?'"" '*' '"'"'""•'" "' ' I'""'™ misdoing. In allthe fault ,H l,U„ ,n the sense of being non-,'x[„.rt. In the Lt "im^'the noKhpenee ,, the omission of that eare wiieh verVatenHve ami

IMI se Olid, the negligence is the want of that dilim-ncc wl,i,.l,
,1"

' lKc;'k a?|.'
"'^ " " "* '''• '"" '""/""- (i«s,ii, 10 . 1),. M, „„.

! ?°f*<«« >' aoi*j,, 1 H. * N 2J7
' BM, V. .s™,tt 7 fi. t N. 730 , «„.,„, r. «j,",.i. L R C P 371

Dintinction
tif dcgroos
of bluUK-.



32 NEGLIGENCE IN LAW. [book t.

CJKtdwiekv.
Trower.

Care of an
average
reasonable

hi

Tlii» i. iUiutrated by Parke, B.,m CluidwUk v. Trower,' deUvenng

the judgment of the Ewehquer Chamber. The question was m what

circimstanoe. a person who puUed down h« wall was bound to pve

notice to the owner of an adjoining vault After P^''"?
J""' '°!

difference between the case where there is knowledge of the existence

of the adjoining vault, and where there is not, the learned judge

said: "For, one degree of care would be required where no vaiJt

exists, but the soil is left in its natural and sohd state ;
another, where

there is a vault; and another and still greater degree of care would be

required where the adjoining vault is of a weak and fragile construction

Here then, there is no doubt on the part of the Exchequer Chamber of

how many degrees of negligence there are, and how they may be

discriminated.
, i 7 .„ ;„ tiio

Tlin» cU»*. Turning to the division of negUgeiice known as ™ jw lem, in tuo

of »(pa fcm. s,nge of failure of an expert to bestow the amount of dihgence required

of him-a division that wiU be found to be concerned mainly wltn

relations arising out of contract-a similar difference in the amount

of the evidence necessary to raise the presumption of negUgence will

Th. norm.! The notion of a contract suggests a principle of give and telje. ^^^^
c^ of ..pert i^ej the parties, theoretically at least, on an equality ;

and ">erelore

dl]ig.noe. t'^^

typical case of a contract would require from each party to it tne

care i^d prudence of an average reasonable man of the time when, ^nd

in the circumstances with respect to which, the contract is entered

into. This assimilates the general rule in contract with the second

of the classes we have considered in tort. Further, there are circum-

stances from which contractual obUgations anse or are oonstituted,

which exact duties of greater or less stringency than those of the most

ordinary occurrence. Thus, a passenger in an omnibiu « "I"^^'' V^^

a blow from the hoof of one of the horses, which ^'""^ *™"8h the

front panel of the vehicle. There is no evidence that the horse is a

kicker; but it is proved that the panel bears «»','''»,?'
"*''", J;^^;

and that no precaution has been taken by the use of a kicking strap or

otherwise, against the possible consequences »f « horse striking out.

This was hrfd evidence^f negligence;' Bovill, CJ., gomg the length

of saying that the fact of a horse kicking out alone presents acase

that calls for some explanation on the part of the proprietors. n

that be so, it is difficult to imagine a case that reahses more nearly

Dr. Wharton's most exacting translation of kvusitna culpa, innni-

tesimal negUgenoe," the fact of a horse kicking where there is no

evidence that he ever before so transgressed-no evidence of .«e«ter.

But assuming the statement to be too wide, and the decision to turn

on the absenie of a kicking-strap, it does not seem to have been con-

tested that "
it is not the practice to apply a kicking-strap to horses

drawing private carriages "
;

"
is an omnibus proprietor hound to use

a higher degree of care and caution in this respect than any gentleman

adopto for the safety of himself and family i " This, says BoviU, C.J.,

" b^omes a fair qiestion for the jury "
: there is some evidence of

negUgence in a case of this kind, in not adoptmg greater precautions

'•TSL'tiT2:X"':»^«i 0„.»*«. Co.. L B. 8C. p. 390, tb. "-«o^»»-
ID l..rl. buL Lbo t4jrt &i(M« out of a contrucl., rattifm v. KiLtnan. fl w- o. «.

Law 488.

Minute care

SimBor. v.

Oeneral

Co
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p.'^j i"d;fntt'rr™rj''r " '^
'i^'™'«

=—™- The
other kick m«ri,. „r.u "™'.''-. '"X pnncipal Btrea« o„ »!,._ i..^

°

The bank that

:

«"8»nce in the company so to have it

'

. , , advancement

'

temporary purpose for ito owi '"''''i'l-
's bound in the first case to Mahf Av
gross neghgence; in the «coT'to^S"™' *«, •'«'''« «{ which isth^d, to great diligence To ' j "™T7 ^ihgence ; and in the
sufficient to bring Mm^thin .if^" .^ .^'^""^'^'^ "'We. it L noton the Roman lai havelt^n^^X^'b^^^k^'^T •""* '»»«' ^^^
iurther mqmry is necessary, wSer^fto 'ilf "'J'*"''

" *""' '»" ^ •say, has been found anolicahle f„7i ' ™' '"^ character of speciahst
of lus default is enouK^nde^hSTK?" ^ "^'S^''' '•'^^^ewhether general slackness of aCtion ™ ^'t " *''« oi«"mstanc^;
proof of lack of ordinary bus"^ ™ .f

^' ^ P""™**: " "hethe;
there need only be sho,5> aZiC o7iE "

r.^^^ = « whether
which only e«eptional confident L.f ^ f "' *'^» """s""' tind,™.smg a corresponding duty S^'coudT^^.

on the defaulter and
.

Once more_in that vasi clajS °fl^'""?.'™ 'o exhibit.
|s apphed to providing toTh^„ I '^^ "" "'"'='' ""o power of steam m
'"posed on thosc2'Tt i^'!''""^"'^''?' 'ko d-fy to diel^ f^^^""'
ooncemed with the fefwer li"j^/^ fo™ "?' "'I"'^-' of thS ^-^"
pp nion of very eminent iudm»l,Tl °™'"" *™<«

: and, in the^^*""*"
;t .s difflcnlt ,; expr^'tftitoTSTre^'^T^^ «««""''« ^ ^^"^^

^i s'nctness. Thus, to quor«, eZ!n?^n'""'."' **""» "* too -^S"-When earners undertake t2 «mv^.o "' ''?"*<' States judge •

dangerous agency of steam, puSc St?T". "'^ **" Po-'^rf"' b^be held to the greatest possiSecSe^ST '*''&' '^l'"" tbat they

^fT.l'T®?'' «P«ssions^e eo^^vfe™ J •
""^ «™lar »d

geuce mostly bTienyi^g'tre'4t^:^:f-^»^,^«-es of negh- ,..„^,

• Per OricV I ;i ; j , ..
««eiiliw e«.toi,>«

VOL.

i""l. ut fix

M>y||iftttiiia Ai. Co- V. ifey, 102 U.S.
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Jlimton V.

VibbiJt. i. the first «f thi»cl»«B^ ^''•'I'^r^rBmlT^hdd to include po»
tecte.1 anaiiBt liability tor negligence tluB ™''*

"f
^' ^ J., said :

S^geTee. In the course of h.» I,-;^™^ «Sl^„T^tem>ine the
.. When «e find ' gross neghgence

^^^f^^^j^/Xce it might perhaps

liability of a -""^
,«''"J^'J^f; ^at »mS.g ike a definite I-aning

have been reasonably expected tuat »«™"'""
H: . , ,i„v,d however,

should have been given to the 3<«^">"^
th s subic t is any such

that iu none of th* .™-~- ,^rdo„Ca whetheJ between '^o^,

attempt made ; and it ma) win oe u
j distinct on exists.

neshg'nec- and
"'^'^""'^^"^^[fC^^^m. in mind that the Act

To appreciate thw rightly "."'^'; '^^^.'"j ^„ a„ „clusivelv with

„( Parliament ""''h
f*"

^^'."^
'"'^^^.tte thr^^.» .»'/« "f »'•

,,arriers-that is, with »!;«"»''';'. °2™;,'v,o„ „oss l.eghgence or

\Vlmt«n. Consequently '"'™ ""^l?^'"!
"ieTl^ivolved at all. The

non-specialist ueghgence could "»» ^"''''Jf"V^fe^
U.rm Smst therefore be used "'»"»'>'" ^^^ "^be so subdivided

was whether the neghgence "'
t^^'^^^^'a^Hhe protection of the

that one degree should ,mi>ort ™™^™'5^. T^" because of its aggta-

Act, while a further degree would implylabity^
^^

vatol character. The 'J^'''"" !;^.'"£™'"^ „f^,,, .,.(,«., though

their discrimination
, , ^^ j-^^„ of Rolfe,

negligence
;

. that it was the --.^^ing^w^th the add.t™ ^
l«,rative epithet ;" which has "«" >^P^»« "^ ,y,,^ v. Butt

. Ulusive of the whole
•'^"».'- J''°Ja ;"^^„t usted with one by

waa a person conversant "'th h™'".
»"^„Xw t" an intending pur-

the plaintiff for the purpose of '''^»» '' *"
i^^, d„,„ and broke it«

V'^^'i ,ft MtTtl ZTu-^totTwlettcr the defendant wa.

leg. Rolfe. B., left It to toe jury ™ „.,„„, _„,l in the circumstances
g„'iltyof''culi«blenegUg»ceSnthema^^n^^^^^^^^^

in wUch he rode the horse,
"""[.n?",he management of horses,

"being shown to be a F,""» '^/'^ i:^^".,?!^ h-1 1^'""-''' ''"

was bound to take as much care »< <;he,h ^'^ "
, ., „„^tioii, the

Co„.i*n«l. Adopting Dr. WharUm s a,«l the classic jun w
. ^^

care the defendant was to e.xercise was that
^" ,^ ,„^ „„ „,j

negligeme then was «,/,«. («*'• *"!*
,7;t",'^„" g them that the

ground that Rolfe, K.. >"rl'7-'-''''V
»''•'"' '^'

rule applicable was the rule of »p«i»l »t ''^l^^™ '• "^"^^ ,he class of

a hgeJcc. and that aW,», !*. not ,«(,«
'r'*,'7^*^akrhim hable ,

deffull under which the 'l'^^"'*''-''
"
j'

''i, '"iXwr'^ «• ""^"^

:^' conversant with hor«..s and their management.

*
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as negligence merely, or gross negligeiwp, or slight negligence. But

when once an set or default has been Khown which is negligent with

reference to any particular ilasa of caei's further proof is iuinec<™ary ;

for the distinction of degrees of negligence is between dlfferelit classes

or heads of Uability, not between .liflerent casi'S referable to tlie same,

class. So soon as the point iif view of the person with regard to the

subject-matter is fixed, there is no room for degrees of negligence

within the range of dolut on the one side or the minimum that ini|K)rtB

Uabihty on the other. Where different persons arc related to the same

Bubiect-matter, it is plain their r.>lation to it is not necessarily the

same. One may be liable for acts that the other may do with iiii-

punity and be excused for acts that nmder a third liable
;
and this

though all may be bound to the diligence of specialists. This variation

is conveniently discriminated by the terms shght, ordinary, and gross

negligence. As Montague Hmith, .1., in this very case says :' rhere

is no doubt that the expression ' gross neghgence ' is to lie found in

some of the decisions ; but it is only one mode of expressing, perh8))s,

that in a particular case there is a less degree of care required than

there might be in other cases." Assuming liability to exist, it will

not lie affected by more or less negligence, where neghgence is found U)

exist ; yet it may be material, when^ liability is not found to exist, to

discriminate that which will import liability in one case from the

degree of negligence which will import it in another.
^ , n

The subject of gross negligence was much discussed in CnhiU v.

WrigM- where misdirection was alleged in failing to point out to the

jury the degrees of negligence that would import liability, and the

Queen's Bench made a rule absolute for a new trial. There hrle, J.,

said :
"

It does not appear that there was any information given to

the jury as to what they were to understand by gross negligence. If

they were told to understand by gross negligence the absence of that

ordinary care which, under the circumstances, a prudent man ought

to have taken, as seems to have been the meaning given to gross

neghgence in some of the modem cases cited before us, the direction

as to the degree of neghgence might not have been objectionable ;
but

the legal meaning of gross negligence is greater negligence than the

absence of such ordinary care. It is such » degree of neghgence a.s

excludes the loosest degree of care, and is said to amount to doltis.

To the like purport is the description given by Swayne, J.
:

' »jros8

negligence on the part of a gratuitous bailee, though not a fraud, iB in

legal effect the same thing."

It is apparent from the preceding considerations that the term gross

theu»eorih« negligence is used in distinct senses. .Sometimes it is used to signify

Si^S'.^ non-specialist neghgence. Sometimes it is used to express a different

amount either of speciahst or non-speciahst negligence ; for example,

to discriminate between the neghgence of a banker as gratuitous

bailee of his customers' securities, and as entrusted with them for

some purpose of his own sole advantage ; and sometimes it is used ns

indicating a greater negligence than ordinary in some particular, v-here

1 rirUl T. n,n,r«l Iron Stre«: CdUitT Co.. 35 L. J. C. P. 321, 331. Cj. R;il,md

C>. V. U^kumid. 17 WhU. (U.S.) 3ri-, :|S2. wlioro arc rrdrm.M to the- Fraiol, law.

a K. * B. Hill. S»!l. .. , . . „ , ,

> .See Tayitir v. Suttdl ( 1881 11 Ch. ». jiidnment of hay. .1., nnd JK,I, J.«toi.|iel.

fuUv di.cu.sed by Bradley, J.. Katfrcni Co. y. ioctaooJ, 17 WJl. (U.S.) 367, 3*2 .

see .1.0 Brigut V. Sfautding. Ul U.S. (34 Dara) 132, 161.
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as for example where one designedly abstains from inquiry for the
purpose of avoiding notice.' A limitation too must bo put on the
universality of this statement, where the matter treated of involves
agency. Quain, J., points this out in M'Cawlty v. Funeu Ry. Co. :

'

"Negligence, even gross, is the very thing which the contract stipulates
that the defendants shall not be jable for ; and ' wilful ' cannot carry
the case any further, especially as the company would not bo liable
for a wilful act of commission by a servant, though they would be
for his gross negligence." Lord Selbome, a judge habituated to the
most careful nicety in the use of language, uses the phrase " wilful
neglect

;

"' and so does James, L.J., in a pnsaage in which he gives an
illnstration of what he means by it. " Hi [the equitable mortgagee
whom it was sought to postpone] " must have been guilty of fraud or
of that wilful negligence which leads the Court to conclude that he is

an accomplice in the fraud. If a man abstains from inquiry under
such circumstances that the Court will infer that he abstained in
order to deprive himself of knowledge, then he will not be allowed to
hold the property merely because he did not inquire. He has in such
a case wilfulfy shut his eyes to the facts."' James, L.J., was referring
to Hunt v. Elmet,'^ where Turner, L.J.'s,, expression is : It is " now
well settled by many authorities that a legal mortgagee cannot be
postponed by reason of his [the mortgagee] not having possession of
the title deeds, unless there has been fraud or gross and wilful negligence
on his part." The same collocation of " fraud or gross and wilful
negligence, which in the eye of this Court amounts to fraud," is found
in Hewitt v. tootemon,' and is accepted by Lindley, M.R., in Ulinr
V. Hinttiiil'

Between " wilful negligence " and " fraid " the dividing hne may
be so fine as to be barely perceptible.

In Jackson v. Saunders' Lord Eldm refused to discriminate the
quality between " long neglect and supineness " and " fraud "

; while
in Barre« v. Burk^ Lord Redesdale contrasts " mere neglect " which
it is the practice of equity to relieve against and that which " ceases to
be mere neglect and becomes wilful."

The subject receives illustration from the civil law. Thus Gains :'"

A'eque enim Uz facere potest, vt qui manifestus jut non sU, manifettus sit,

non magis quam qui omnino fur non sit, fur sit, et qui adulter aut homicida
non sit, adulter vet homicida sit ; at iUud sane lex facere potest, ut perinde
aliquis pana tenealur atque si jurtum vel aduUerium vel homicidium
admisitset quamvis nihil eorum admiserit. And this distinction is
recurrent in the Digest. Thus Lata culpa plane dolo comparabitur ; "
IMssoluta enim negligentia prope dolum c' ,• " Si/raus non sit admissa
sed lata negligentia, quia ista prope fraudem accedit, remnveri
hufK quasi suspectam oporlet ; " Magnam tamen negligentiam jiaeuit
in dolo crimine cadere," Culpa dolo proxima dolum represental ," and
Magna negligerUia culpa est ; magna culpa dolus est."

.' Jon„r. Smilh, I Hare 05. Cp. Agra /io«i v. Barrf, L. B. 7 H. L. per lord
LairiiH, C, 140.

!ul^i*V ., . „ ,
"'>™"'»««««*>».T^B.8Cli. 155. 160.

* R'llFtilft V. Hi.rnftrd, L. R, ^ h. (1.54.

» 2 De G. F. * J. 578, 688. • .i Hare 449.
' (1809) 2 Ch 204, 274 i aho by the Bome jiidgr Krilh i, Barrowi, I C. P. D. 735.
« 2 Dow (H. I-) 4.17, 4.5*5. o 3 ]>„„. i m
,'^S'-,2'f'2?-

" Dll.(l.l.!l. C,>.l«glu\. MamfiM, SCI. ir.imn."D. 17, 1,29. IJ U. 26, 10, 7, S I.
>• I). 44,7, l,!(S. u D. 47, 4, 1,52. • D. M, 16 220
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/raud » "" ^" """ «'°" ""S''"-^"" "-"y be equivalent to

islamic

There are many authorities followinc this view whicli ,ir„ mil... t , IbyMr.Speneem h,s "Equitable Jurisdio^on oftretb'rtolcu:"

2 D. 4. 3, I, j S

Cji, irij/mm r. C. Jon,^

' D. 4. .1. 1. 5 3.

" I>- 11.0. l.S I.

4 X^ilb V. Eiucry, <l N. z. L. K. 484 (C. A.)

« ijm«» V. ffanfcii (lg411. 1 Q B. .T«
" /« fe //«// ,v llind^, 2 .\1, & t;, H.r,2"
« JoiiM V. 5mi"(*, 1 Ph. 253
• 1 y. * C. (Ex.) 303.
" Vol. ii.. 75.T C,,. ^1^ y4„l ,, „„^, L B. , „, ,^ ,„, ,^^ , lUjjmo, l/i7.
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H«re it if moimli to tniMrrilxi thi> pVincipla which th»' vi rv li-arnni
uthnr «xtr»ct« from thi>ni :

" Thirs m»y !»• ii dpfitm nf nBnligeiHu-
•o grow that a Ciiurt i>f Kquity will troat it aa i'vi<lcii(B of (rauil -
iin|iut« a fraudulent mritivii to it -anil vinit it with llu' «>niH'()ucnri'a nf
fraiiil. althnunh. mnrally prakinK. the party rhargml mav b«' ihtFi'iIIv
innwont

; hut griHui ni'dlini'mn is ni>t in all i-rnm to Im- (ri-ali.cl an
fraud, thi-y aro nut tn lie trratnl a> thn wnip thina."'

Thu word* of l,onl l'ranworlh.<'..in movini; tli« jud^tment nf the
' Houm of Lonis, arc ttuthiiritalivp : ' " What are the rin'umxInni'eH

which will amount to or Ik- rvideme of groaa neftlixence it is diHiinlt
tn define beforehand

; but I think that /irimri /iine a mortiiaKei- who.
knowing that bin mnrtgagnr haa titled U, oniitjt l<p rail fur tbciu, i>r

who omita to make any inquiry on the aubjiM-t, iniuit lie roimidered to
be guilty of xucb lu'gligenci' an to niaki' him responniblc for llie frauds
which he haa thus enableil hia mortgagor to commit."

Kowen. li.J., treata thia aubject with lila cuHtnniary felicity whilu
Kiinting out the aourco of the error of thc^ (Vnirta below the llouae ol

irda in their treatment of Derrii v. I'rrk :
" There must lie fraud in

order to found an action of frauil. There are two reasons, I think,
why there haa been some confuaion in the minds of aomo people with
regard to that almost elementary propoaition. The first is the fact
that equity judges had to decide questiona of law and fact togi'ther
An eouity judge, when he had to deal with a queation of fraud, dis-
euaaed hia reaaona for coming to the conclusion that thcn^ had been
fraud, and it very often hap|ienod that an equity judge decided that
there was fraud in a case in which gnisa negligence had been proved. I f

the caae had been tried with a jury, the juilge would have p<i nti-d
out to them that gross negligence might amount to evidence of fniiid,

if it were so gross as to be imompatihle with the idea of honesty, but
that even gross negligenci^ in the absence of ilishoiiesty did not of
itself amount to fraud. Cases of gross negligence, in which the Chan-
cery judges decided that there had been fraud, were piled up one upon
another, until at last a notion came to be entertained that it was
BuKicient to prove gross negligence in onler to establish fraud. That
is iiot so. In all those cases fraud and dishonesty were the proper
ratio decldndi, and grosa negligence waa only one of the elements
which the judge had to consider in making up his mind whether the
defendant's conduct had been dishonest." Only one exception
seems necessary to be taken to this statement. Gross negligence
might be such as, unexplained, to suffice to warrant the conclusion of
fraud. The inference is always one of fact, not of law. The law as
to malice is the same and an exact an '

gy.
" Undoubtedly there

may be cases in which there is either m. fides or that craam negli-
gentia which imphes malice." *

The existence of " gross negligence " has sometimes been con-
sidered of importance with reference to the assessment of vindictive or
exemplary damages. There is no doubt that, in actions for seduction
or for malicious injuries, juries have been allowed to give vindictive

' Soe aIbo the Sootch oiwM, which adopt the civil law rule, and are cit«i hy tho
Po'in of the Faculty arguendo, Rm v. Mepk, 14 App. ('as, ,'iflfl.

a Valiirr v, finrj, r, H. I,. V, IKW. <'p. I<ml Cnnworth, C, in AoiriM t. Cnll,
2 \}^ li. &,i., I. U.

a U LUvrt V. OauU I mm. I 4. B. m\. <Y HiMr T. r,il,^„., I H. !.. C. 60S.
* The airulhiutv. r. I App. Cat. 6S. tJ7, tieforc the PriTy Council, where The

Emngetitmoa, 12 Moo. P.OC. 362, is oited. The Water D. Wetllell ( 1893) P. 202.
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Introduciory. Thr gpiicrel definition 111 ni'glini-nco, tli«t wn Iiave nioptej, ia
" aliwnce

of care according to the circumnUncM." The breadth o( this general-
nation manileatljr oontcniplatea the formation of a number of sub-
orjlinate principles applicalile to the iip<-i'ial headu imder which lia-
bility fur negligence may Iw groujicd. To these Bpucial liea<lii, then,
mint be refern'd the more detailed consideration of the subject. Yet
icrtain comprehensive principles there are which mark out the scope
within which these subordinate principles operate, and which specify
more definitely than the general definition the limits within which
legal negligence is to be sought.

At the outset, it is clear that to found a liability for negligence
there must ho some person, as distinguished merely from some agency,
to whom legal liability may be imputed. The leading case illustrating
this iwisitioii is .Scott V. Shepherd.' Defendant threw a lighU'd squib
in a market which fell upon the standing of one Y ; a bysUnder W
" instantly, and to prevent injury to himself and the said wares of the
said y, took up the said lighteil squib from oil the said standing and
threw it across the said market-house, where it fell upon another
standing of one R, who sold the same sort of wares, who instantly, and
to save his own goods from being injured, took up the said lighted
sqiub from ofT the said standing, and then threw it to another iiart of the
said markit-house, and in so throwing it struck the plaintiff, then in the
said market-house, in the faie therewith, and the combustible matti^r,
t hen bursting, put out one of the plaintiffs eyes." That the defendant
VIS guilty of an actionable wrong all were agreed. The question was
whether trespass or case was the proper form of notion in which to sue.
lilackstone, J., dissenting from the rest of the Court, was of opinion
that the wrong was not a trespass. De (irey, ('.J., saiil :

" Kvery one
,

who does an unlawful action is considered the door of all that follows
;

E-sprrHwd by if done with a deliberate intent, the consequences may amount to
Ik (in-y, t.J. murder ; if incautiously, to manslaughter (Fost. 2(>l). Ho, too, in 1

Ventr. 200 : a person breaking a horae in Lincoln's Inn Fields hurt a
man

; held, that trespass lay
; and 2 Lev. 172 thatit need not be laid

sriftUer. 1 look ujMin all that was done subsequently to the original
throwing as a continuation of the first force and first act, which will
continue till the squib was spent by bursting. And I think that any
innocent person removing the danger from himself to another is
justifiable; the blame lights upon the first thrower. The new

nWilMln3,lSDi.L.C.(llthed.)4M.

BInckittonp.

J.'«, diwtrnt.

Jiidjimmt ot

the CVjurt m
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^^ nnTrilT^ifV" :' "'^«"' '"" "^ "• »•' • »•<'

b« •uffloirnt I, h .
^" •

';'"'.'" "' """'" "'"""-^^""'l U.g..H,.r will

in th? p.:^ t!r bu't « in' ''r."'
"""''•'"'

f*^

""' « ^ '"'" "k!^"'"

«.a\\l^v'ert«l^:;H;ir'i^;s;i:ih7'""';"* '^'^'i"'"
•^''™' ""-'.*•

"( th.. ,,»nt con i r ,l.l.tK ;r^' '" "'^"' '" '""« ""• liabiliiv.w»iW

v.rietv of .ui""S, „,?*'' ?" '™° '• tr»n™itt.,d tlmmKl, «

hi. oonol^ioTS n v^t''.be°*"d"fL""''
-"^^"'"'""ion."

I. Who are RuroNsiDLE Ahe.vis

choL itot h.";''c:r,i'"'" tr''\::^t;dt:l's5"-»™'

:j:^lt.£!^S?"iSr2Li'^^^

nr=r,^;--Xrrw^-:^s:fe:-:„„

753, 7M, clll„, Wlmrlon, sfnjT U5 ui5
'^ " J/aAoja-., v. (Cart. 27 A,u. it. K.

< Negligence. * W*. "
' '

• Negligencu, § 121.

6 A'rem V. VeAof.dmater, 3 Barb (N V 1 fU? .. .t,- * .who w« held liable for is^uinri"^.;!; whiJh h:^ t T"" **' " *"°*"° niagi-trato
malioiou.. There it wa. .aid :

'• irre^Jt of th^.„ r
**"

u'*".*
**»"''* *'*''« ^^

.t folio*, that the only m«.ure «f4rS. f«t S^"' " ^^
^'t*

'"?'*''y ""^ *'"•
lh« m«r« «oiiip«i«.tioii oi the pMty i^^" "^ '*™*" ^"* '"• •* *'»«« "

( and
too
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following :
" Bt idea qtUBrimug, si furimua damnum dederit an legit

AquilifE actio ait ? Et Pegamu negnvii ; guiE eniin in eo c^fxt ait, cum
aute mentis non ait? Bt hoc est veriaaimum. Ceaaabit igitur AquUia
actio : quemtiHmodum si quadrnj)es damnum dederit, Aguilin rraaat,

aut si iegula cemderii. Sed et si infans damnum dederit, idem erit

dicendum. Qitod si impubejt id fecerit, I^beo nit, quia furti tenetur,

lenen rt Aquilia eum ; et lute piUo verum, si ait jam injuria capax."
This follows naturnlly on the preceding fragment ; which imlicaten
that U'gal injury nuiy be done by a ]>er8on who does not intend to do
harm, and is by way of an exception to the rule there stated, and
based on the absence of any capacity to exercise intention, however
willing.

The ition in Knglish law may, in the state of the authorities,
still be Iw.K-ed at as one of principle. The cases simply follow the
diftum in Weatier v. Ward} To a declaration in trespass, the defen-
dant set up that the plaintiff and he were skirmishing in a trainband,
and that when discharging his piece he wounded the plaintiff by
arcident and misfortune and agaiii'tt his own will. In giving judgment
the Court distinguishes between a criminal act and a civil trespass by
a lunatic, {minting out that in the former case there is no felony '*

if

a lunatic kill a man or the tike, because felony must bo done animo
fet/mico, yet in trespass, which tenils only to give damages according
to hurt or loss, it is not so, and therefore if a lunatic hurt a man ho
shall he answeral)lu in trespass." Still it was hard to see why, in the
rase of the lunatic, an exceptiim should be made to the general rule
that one is excused responsibility for the consequences of his act if,

in the words of the judgment in Weaver v. Ward. " it may be judged
utterly without his fault "

: or supposing there be no exception, why
" if a man by force take my hand and strike you," I should not be
liable ; while if a lunatic -not in the sense of one merely of defective
intelligence, but of one wholly without intelligence—hurt a man he is

answerable.^ The reason for non-liabiUty that the act is "judged
utterly without his fault " in the one case would avail at least equally
in the other, so long as the law treatw the " at^t of Ood " as in the case of
the carrier, as exempting from a liability otherwise absolute. If the
reason given is good, and the illustration is in some cases inconsistent,

it would seem that the illustration should bend to the reason and not
contrariwise.^

• Hob, ia4. Tbf^ (U'f.-mlimt in U'tairr v. Ward luul no biixJncKH to kt hix piive f;o
off; iiprli4|irt rv.'n no hiiHiiifHH to hiive IdhI it loaded. There is no reason to Huiipime
tlitit tho Kiiglirtli law dUfpra from the Konian. Wlivre a iikuii m killnl l>y a juvelin
thrown by ii Holdicr in rainpv Incotf, tdii tnlitum cM exftrUari, Iiwt. 4, 3, 4. the rulpa in

nil hix own : and qmjd quia es tulpit mtn dumnum sfntii nun iHteUiirHtiT damnum xmlire.
I>. .W. tl. 203.

a In Vin. Abr. TreH|wi.8(D). 4. it \n naid :
" if a limiitir beataa man thin Hhall not

exfiiHe him in lr«:-s|Ht.HH, lievauM- il is but to n-)iair him in daiiiafceti " ; Krnm v. Srhaon-
miitrr. .1 Barb. (M7 ; and iii Com. Din. B.itteiy \.\) note (d) (Haniinond'aed.) :

" A
man may in thp ("ye of the law be de}H-ived of all control over his will in thtte w&yn—
either by the motive of aelf-preaerration, by that of preKervine otheis from destnirtion,
or by the rtiittution of (Jod, namtiy, in the caHc of idiotty and madnemt. It i» diffirult

ii|>on [irin<'i)ile (o diNcover any dihtinetion liftwifn the instance hint Hi)ji[K>Hed and the
t«o former i-ahoh

; hownver, authority ban declared that if a lunatic hurt a man, lie

HhaK he HnsweraHe in treHpnaw. Hob. 134." But thifl was merely an illustration and
a rfiWiim. In flMom v. Anciml OnUr of Vniled Wurhnrn. ») .Am. Hi. R. IM3, the
|ro)innition thnt an inHann person in liable for bis torts Ih exprettsly affirmed.

> As to the defence of msEDlty in an action on contract irh^n bromht against thtr
party contracting, see Imperial Loan Co. v. SUm9 {XWi) I Q. B. Sm. For tfie history
of the cbugo in the law lee ths judgment of Viy, L.J., at 601. fat S Kmt, Cvrnm,
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alone the ,»,!„( ,a„ ariJe thT l,,„»H^ ,?'"' '"^Po-^'bility, where th=i„J.p<»^.

to .io harm >br.ml,,T\,l^f''!''T
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I
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''""'» »' "«Jden fury

under Lord Campbeir, Vt ? ft*^,,
"' '""

n"^ "" «"'"' """i^^
neglect, or defauH " in the ,'e„.e „ tZbT*'', ^ " "? '"""«'"' ««*.
term«, neither would there be anv^,?'' "^.'»* ""derxtanda thoae
law. If the injurt werelt mort^ r '" """"^ ''''"" »* '^"""n™
damages should be^rove^tti ,"* "*™,'"'«"»'«' "="»" tia*
fault, or a collision byT„e«tb eTc XnT "oP'"""" T"^,*'"'»"'
w that loss falls when, it liesif «,^-, .

"^ "«"'"' "'"' '"''' "' '»»
r^on ; the onus then wo^d be ,o 1,

" '"'P""'''le to some other
Wharton tem» a " uridT^l caus '" .""l

' "'"^ ?' ""'*™' *>«» »'
oponsibility of the Ct c the plai^tifTw

"", IT' "' ""' ""*' '™-
7-". Asain, the better „ew ^t^f Zl'f/T '"''''"''"«« ''»
absolute and in any event bM H^™„^ 'l

'"" '™«P»« « not
and here, by hvpothes there sto'l^^rt T

'*" """''""' "' '"" ^

than " if a man by force tak" mv h»n?l
,".'^ " """='' """««'

cvreption from liaSy fortZli^
and strike you," „.,ieh is*.„

foritistheactofl^ K'^r^-.r"'!^"**" '^™«'' v- WW,
the matter

; and tlTpnT.c pt' h«Sutr"^ ^" """ '""'^'^^
fault.' ponus to the^.™„Lrr::i^x„Se"frhirr.'iexoneration

<

'"^'--^^EHS^«^s?iM:
4.'il, it in wu<l : Tl,^ ,„
"I., 4 Co. R. rsil. l.iii.

boon |<ru|>.rjy eiiJnIod :»
^""•"t™ I" ll». 11111, P,|iii„„

' 11 ft 10 Vict. c. m.

..i.i",/".""' r'"'™™" !••« of long r.rUmm J,».i rl 11 ,,t an inaui. per.,»i i, ,ivili7li«bl«Tri.lk
'

'

'"' "^°. •" *"> .""• R- 271. it i>
**• f».. 30 .\m. .St. n. 271 it i.

. >|.ord that . „,„„ „i.4,t w% a Jlih?«u^'S,TK''''' '''?''''"> ••'""^y-
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» obviou.ly ,„. f„r «,nilv i. to bo i,re,,i,o,irt n ?!.
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bo „,«ll,r of dcfon,.o, bui ,« iloarlv iot^bar n 1^ "'"'""''J' '~"<1 ^ '"""T may

^onblodl, troo that a lanatio Sn^u,.^^"''" ?°"' ^"W »n.ide™i. I, fa „„:
bo a oo,„,rt,nt witno™. ,s,i|| hi. inoomXn^J^on ,h-,

"°'',"?? "' "^ ""'' "«
(or any other ,.au«.., mu.t 1, p„«Kl upon by"hi |5.. r.

'","'""'.]'''" i-^mpotonc,
the lourt eyidonro „( hi« condS™i i. ^^^1^ oZL "''..'° ""^ ""> JU'lgmont of

hlTS-r'''.';.'*'""" »'.•<» John Nioholl, D^icrClart. %^AA *'„'° 'I" '™« "»« »<by Lord Lyndhurat, 5 R„„. ,,3. . „|r™^'- „S'. ?'*<'''•«" Koo. C. 7D. affirmod

ihi. pan „, th, ,„... „v?c;ibL Gj, »^i "•'iTL?':"' « '"^»"V.U., ..yr«, «l a)6, ha, |„„ ••tiemrty
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while the authority of the Roman law is clearly in the same diiection.

Dr. Wharton's view, therefore, seema the correct one. Although,

whatever may be the legal conclusions with regard to lunatics, there

is no doubt that weakness or bodily illness may bring the con-

sequences of negligence. For a weak man without experience to

undertake the management of high-spirited horses, or for one debilitated

from sickness to undertake the carrying a heavy load through a
crowded thoroughfare, in the case of injury arising to other persons

through their incompet«ncy would be imputed to negligence ; as

tne Roman law says : "nee videtur iniquum si infirmitas culpw ad-

numeretur ; cum affedare quiaque non debeat, in quo vel intdligit vel

intelUgere dd)et, infinnkatem suam alii pericutosam futuram."^

The remainder of Dr. Wharton's propc^ition refers " to persons

so young and inexperienced as to be unable to exercise intelligent

choice as to the subject matter.** Here, too, it would seem that

culpa being an element of liabiUty there can be none in its absence
;

and the presumption is in favour of incapacity till the infant attains

the age of fourteen, but this presumption is rebuttable ; for malitia

tuppUt oBtatem} A youn^ child blinds its nurae, or drops a toy and
breaks some "aluabfe article. Plainly, no action would lie against

the child even though entitled to a large property. Cases of this sort

are, however, so implicated with the negUgence of the person in charge

of the child or of the contributory negligence of the person injured by
the child's act, that the legal position of the child is not necessarily

brought into sight. The case of a child unable to exercise intelligent

choice is referable to the principle stated by Vaughan, C.J. :
^ '* A

duty impossible to be known can be no duty ; for civilly, what cannot

be known to be, is as that which is not."

(3) A person under compulsion cannot be viewed u a person

legally responsible. The illustration in Weaver v. Ward* goes to

estabush this. " If a man by force take my hand and strike you . . .

BO as it had appeared to the Court that it had been inevitable, and that

the defendant had committed no negligence," he shall not be liable.*^

The compulsion which discharges from liability is not physical only

;

but that which arises from terror or the instinct of self-preservation.

We have already seen an instance of this in Scott v. Shepherd.*

In another case, a coach proprietor neglected to provide a proper

coupling rein ; and a passenger was placed in such a perilous position,

in consequence of the breaking of the one supplied, that he jumped ofE

the coach and broke his leg. Lord Ellenborough^ directed the jury,

that " it is sufficient, if the plaintiff was placed oy the misconduct of

well treated in more than one omo in the American CouitB," which he cites. To
tlioee cited ftdd Diririct of ColunJtia v. Armes, 107 V,S. (17 Otto) 510. By the Roman
Dutch law a contract made by an insane person ifl void : Holynaix v. Natal Land, Jte.

Co. (1905) A. C. &55.
J D. 9, 2, 8, § 1.

3 1 Bl. Com. 406. Thu> subject iidisciiMied at length under Contributory Negligcncr.

1 Sheppard V. aoaju.id. Vaugh. l&U, lUO, cited by Tind&l, C.J., Bmrow v. Antawd,

8 Q. B. COS.

4 Hob. 134.

s Cp. Brown t. VoUiiu, 53 N. U. 442, lU Am. R. 372. where there is a very iuatnic-

tive iudgment by Doe, J.

s 3 Wils.403; 1 Sdl L. C. (llthed.)454.
7 J<mu T. Bowc 1 Starkle. K. P. 493, " which," aays Lindley, L.J., in TAt Viiy nf

Lincoln, 16 P. D. 16, 18, ** I hare always regarded at sound law." PennHrftniita

Co. V. Sug^miier, iO Am. St. R. 136 ; Cornier v. Ameiiam Express Co., 56 N. V. ^5,
also 6 Lui. 07. The Gail Lam says : Kom iMierM pufta txeutatio lumut: D. fiO»

17,184.



"""• " I LIMITS OF LIABILITY
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.kill or of re«onable cr. on hi. p.rt, th»n if ''« ^i* {{.e »m. rt^mg

when driving .long in the orf.n.ry *»/.'»>»* ifi'^^^MZ^,,^
The same principle wM aoted on m St. Loua.

f\"''rl";''^^^2 „

follow paZge.^, and that Tart^d as a man of ordinary prudenee

would have acted in the same circumstances.
.,„„;..

York; the mZ in New York bough •»
»',

d'^';".;'"'','. J, ^^'1°^
which the medicine was taken w»«

'rt^'J.
«\J '^, ^'."^Xh

l^^A^'^ .l^me^a^r^the ^iL cll^'l

taiZ;. The content, of the jar proved to ,e "-I

f^ cWd
nlalntifl's wife was seriously mjnred by taking it. The judge cnargea

the iun-tha » either of the intermediate druggists was gmlty of

'negli^e^ce in not inquiring more parti, ularly
"'Ji

»»»'.

"""^CdIw
jar* the plaintiff «aa not entitle/ to recover. TheW 'jT '

,^
were not any of them guilty of negliaenee. The («urt »' APF»«

declined to decide whether the dealer from whom the pl" ""« "",

meSv puThased was justified in selling the article on the fa th

"f O^e de^^eKnts label. The Court held that so far as the plaintifls

were concerned, it did not lie in the mouth of the df"f
»' »" "«

The neXgence of the intermediate salesmen and thereby to avoid

,h. conSeLes of his own neglect; and that the plaiiitifl couW

ecover Had any such duty to test the article »old existed on the

oart of the intermediaries, it could not have lieen said that the in-

Furilus result to the plaintiffs wife would certainly have followed

ind"f the intermediate chemist-s had a duty o examination, their

hiluJc to diiharge the duty would have al«olve, »" -t^edeiit agenta

for subsenuently to their neglect, there would have been the inter

'"
,ri"San inflei^ndent voUtion.

.
In which ca«, ^^e neglect o^ th

defendant was not the cause of the injury ; siucc hail it onlj been his

i-^eglert u^l.urious article w..uKl never have reached the plaint «.

w'( but tL Hubseijuent neglects directed the injurious age u-y,

.. Xnvise inniK-uous, 'against her. The train which events follow

.hereby ..kintilTK wile «a. in|,ired In
.«"»',,«?'",XlL w .. «ffi».'.l c.l.»l..le.i to

"et rjSd?; p..£o,. i. pl.c. of . "tr'a."o£°^« -.' h M -'l^^^
iindortiiken to pr.Tcuro the medicme from another (Hitj,

Bttwatcr V. Smith, 3 TimfH U R. 187.
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wrongful act. If there is aTr'T "' "'" '?«"'" "' ^^ ""ginX
difficult to see any pri„eil™„Z »' .^.'-'n^ion on C and 1*

t il
.nd A be made ha&e:X "n™ j''„t' at l''''™'*

«''•' '>-"'™"Cd
"''"">« absurdities

; for the act of i "^T """• '"'"' »" "'
"ubsequent neglect of Cor Dor both

"" ''*™ '»" '"r the

hU lawful SS'ln'-L'S. way^trrfc^^"^ <«-" P—»«
«»un,,,t,on, that every other LTo" v^HI ^ '^""'" "'"* '^' "" H""
gi-neral then it is not negligenoo m^t 1- " ""' """«• ""ing.' I„
the part of those with whCw"1 :""^;'''."V 't'"' "'''W on

rc?::^;;^;-;-- '•- -Etn,inr::f.:-,;':Ls;

was more than an i^ponsible conddt th r""^'™""'''"* agents prilS?,..
Brett. M.R., as reported in HeavenvP.h 1

'"" " * "«•" "ne.'
but .t IS obvious on reference t^^. .^

'' *""" '" Jonbt this
the facts of the --.se.larthe di™ ion o;'th-'

'"."'''1' '"' "'™ '-
was not before l,i„,, and that hi, H,T, " '"''«" "'' ««' instance
of the Court of Appeak" Whi e 1 tfo "T**"?'

'" ""^ '^""''o"
p.Jtt>ng on the market a dea^h deklZ flL

I'and one knowingly
• because he sent it througrmany hiids "CTb "'T '""'""''y

whoknow,ngtheperiIousch«r«cterofac^„L
i u- ^l**"' » l«»o''

yet hands on the compound to a third Zf "l^
"'""^ "= •»» "'""g'".

gent act, the causal LnectTon betlS tre'^/'"^"'
""^ ^'^ "'«'''

and the ultimate injury sustained "m 6"* pe"on concerned
reason of absence of iegLrce "nt ho?ds T ""'.'""'""itv, hv
.n actions e^ ,^raciu LcZr^"l^^t-^^Z "^u""^

"^ *''''"'•

2'B;3«. •^"-"" IM^ J'«fM»v. ff. s. Hg.,:, IIS9-,

A,™„(«Co.. im.M...,i""'*'- """iMMM^aeT, rd?.,^, ,. «,„„
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the performance of hi. contract whatever it i., even if the wrong or

*"'7^i^trn''l7tr;t^ere a,,„. The c«ntr«t ™., be

Cox'amX bottledbcer were ordered and vitriol by n"»t»'<"»PP''»f

!

the seller would not only not have performed hi. contract but would

havetndlredliMelf liable for anrdamage. cau«id by h.. m..Uke

Kev ;b1;L'. bottled ale befng ordered, f^X "the^"u1
properly labelled bottle, from the proper .ource,» which in the l«ult

SrXd to contain vitriol, from ta»ting which the pu.cha«irWM «nou.ly

fnTuiid there would .eem to be a diflerei.ce in the vendor . habihty.

He wmild not have .upplied Ba™'. bottled ale, and «. on the pnncple

of Xfc V sSzi,? the purcha^r would be entitled to reject the

artier or if he had paid foVit to recover the price a. -nonoyU ayd

Reived for hi. u^^.'^^and al«,, if there were » wa"an y ,n the .aK

.lamanes arising as a natural consequence ;' though not it tne con

trTt 2 ^em moet probable, were held to be fulfilled by supplying

Tak^e SenticalLd by Bass, or the ^ottle^" Bass'. WtW
beer Setting thi* point aside, the case now put diRe™ from the »ther

cSe in the circumsUnce that though the vendor might be hable for

thTDrice he would not be liable for the senou. consequences of the

mistake Sh.re not only i. there no duty on him to examine and

™ti.fvhim«^f that what he «11. is Bass', bottled beer,' but the very

act of breXng the label would be a breach of hi, duty and dest^y the

va 1 e of the cLmodity he was to snpply.' This was held in a Scotch

PMe' where an action wa. brought against a retail grocer for selhng

in^ed salmon that proved inedible " A grocer who get. a quantity of

tins of preserved fSod and sell, them to the pubhe a. he ?»» tbe"";

cannot be liable for the condition of the contents of the tins if he buvs

from a dealer of repute."' Cmmi v. Caledonian Ry. Co.'" mu.t>

IZd in thV. connection. It was an action brought «g.a.n.t earner,

and a grocer in respect of death caused by eating poisoned sugar.

. „„„^. V. Mn„h 0.» C„.. L. R. 6 Kx. b7 , E.. Ch. L. B. 7 E.. Wl
;
«..™ v.

'''1'T^ht caS'oU 'pl't'en'meitdno with . ti.,.,.n„„c„t .l.mp ..mx«l i. .veu .Ir.n.ger.

3 17 v. B. lill) i
ll«>d,UI V. .V, „«», 2 (1. H. 11. 102.

: S';.'';^'rcV" a » '«; » »7 >-... c. 7,, .. .3 , .«»., v. j^. u r.

warr.ntv of the hrer. b„t only lh«t the " murk ,. a ItJ""'- "^1?Ttj ,l"«ripU™

to not .(«li> traJo de.Tiption, M ^ 3, .„b.^ 1. Cp B«™!.» v. IMI. «, IB M » W.

S.lc of (!„od. Art, 1893, 6« * 57. Virt. o. 71. .. 14, and II «rJ ':
''°f^;

* ^I'fi;";;.
*

Undw .. 14, .ub-.. I, whether the piir|«.« for ,h.oh an ind «-r.ihbei hot water

is 1. w«i re;,„ir«i wa. mad, known to the ..*r w.a held « 1""""" °'
'^'Zf^'^^

V tiul 119031 2 K. B. 148; mi k wa» held »elf-deiieriptive m »ro»l ». "S"™"/;

lioirfi I (IO.U 1 K. B. 0O8. Beer .npplied at a tierl hou» wa, hed a «.le by

£,e7iptionl -?d thu, with .„ implie,! wat^anty under --,14. «""•• 2 '" "''"• ' «""

1 K B #rindi;.te. the meaV^e of d.m.«e. where on a aal. by -I'-enpfO" "'

sulphuric acid coramereially free from ar«enic the gooda TO|iplied were not «0 tree.

8 f?onfon V. M'ftaMy. 6 Fra^er 210.

« Per Lord Juetice-Clerk Maedonald, '. -. 212.

D ly ftoll,e 1054.



™*'- '" ] LIMITS OFILIABILITY „

th« Carrie™ d'liv .r "fit so d snTf^
"iJunouB. The grocor, to whom

pursuer sued. Aftor eitT„„ Tftl ^"l"' '" ""I""* "' wh™' the
seriously affected and L"? o hL'TL'^""" ^''^'^"8 «"« -'^^
appeared that the we"d-kNWwJ.„ "* '? """""luencc- H then
t.™ from which pois;„„rthe"™r"^ir''P"P''™''''"'"'''«»J''-
kHIer consented to pay , anlJT.j,' \''", "'»»'.«•"•" of the weed-
agency without warning h,»c d,„l ,

, ^-.'T'.ri
'" "«'"™ » d'^dly

opimon that neither theVu^r^^^ '"^,7''' '»)• •"'^ tk^ Court was o^
oble m the absence of knowledge ,ri "«?',"" '''«"»'"''«»'«
junous ingredients of the weed-Tiu"'

"'»"? ° ''??'''""'8= °' f-* *"
as the case was presented Had e „

/'««<»' seems correct Cn. i.«i.

on the warrant/ that the sug„ ,tL f/
7" f^" '"°^

J" ^"S'""''
of Ooods Act 1H93, s. 14 8ub?s 1 »!, .. n',,-*^'." •"<'" 'he sale
dated the law, ' which see^ '^ n" to he^TU^-^- '"y" <=<"»»«-
statute as it was under the c„mm„^ t '"'u""" "™ >"»1" ""o
not have escaped. At comLuaw J?" -° ""'"''' P"'"'''^
unwholesome victuals not fit f^Ln toe. ;

^""^ °' any person
or deceit, is undoubted yi„iS an •' r? ^'"'"' "'"» malice
;"nse.,,H.ntly actionable for anvinewhrsuLt'"'''' f'T " =' »"•*
damage. '• ""'' ""o snstams special and particular

and the consideration ^at'i bew"X"»": '«™'^^ """ >"= ">»«''?
;
'ifbrntthl.

misch ef and the artn.! ™:. i.- .^ .
agency sett ng at work the

"'°'"'

agency wwch'tgttruKrk^'s^-^rrrr""^'""'^"^^^^^^
wrongdoer ceases to be liable affoTth! T ,

^'"*'' ""= original 1» »o4hi.
cases. On the other hand it mu^ t k

"" '°' *''? ""avelhng the
there may intervene vTolls sS' j^i"™' "1 ">'"<> '^at, though
eh,.ef, yet, if none of theTrduTteTJJn ''''"'",?'?''" "' 'h" ">»
»e.ous agent continues to b^Uable ™ ™'""'°' ""^ '"' <=on-

docfrrer^su^SV^d^'utT; rrtL?r.s"n°" "^^ '»^-- ^"-^^-
his dock, so that vessels there mi^hfT^. '?""'''"' ^ ">« "se of ''««'".

ropes by which the stagingZ S,„ w^J""""*? ?"•' "=I»'«'d The
and were supplied wSt a reZnaWv ^rS^"' T^ ""«""• "»<•.

condition. The plaintiff ashin nfhfr ^, ?'"''''' attention to their
had a contract 'with'K^lCrloTatrhr'h''"™/'"^" '''>''

engaged on the work, fell, aVd^^ ^iS^' ""^ '^'P '\^'^^' whi'"
against the dock owner A Div^^„L?'r J. w",^. ''f°''«''t his action
no contract between plaintYff and deflS^ n "'f

^^ ** 1'"'"= ""
dant's part, and no breach of dutv to t!S * 1. V .i.''\"'^

™ ""e dct n-
entitled to judgment. The Court ^f aI ,

'™"'' ""' '''''endant was
Cotton and'holen. L.J^on tt l^Tttr'T'/'t '"''«"'™'

•

2 E..t P , «...,

*^ """ ""= *°«'' owner was Ground of the

„ 2 11 «. a I), oojj II li I, .)™. .. .. .
,^

dooiMonoftho
ro. V. Waruiick, 25 Rclti,.m i /', '

™n«iMli<!<l in tlio H. U in rn',J„. i.
""JOnty.

•tter they had been takin by the coMimL. „.,,''" "T™™' »<™ ' good ,.„„Zf„n
^""'^ '"''•

radwav company Uvond th.^, l,"„M?hv .
"',1,'"™'" '" "»"> >>v pe;n,i»ir„ Z
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Bntt, II. R.'

protwaiUon.

Ruggmted
ground of
the dvciaion

wyo',r,>Cd." ""™"'^ '"'•"'•'" *" "" «™" i" which they

one ™«™ ifbv^'lZi^';/"™"^'^:;^
propo,itio„, that " whenever

eoniluct Tth .»™!;i . J ' "" ""I'nary care and .kill in hi. own
Sy to ihe^Ll

° '""^
"""-"f'<V"'».

h« would e.u« d«.g.r of

o^ifa "c !:.Killl^.r,^h';.tf."• • ""'^ "'"" " ""

of this pa^ wWrh i!l , '?! '"J"y,
''"' "<" »"«> '"">' the opening

of danger he hu cietML ThZt^ ZwllVj. n«chine m the circum.t.n™.

' 2 l)o» 390.
'»•> JJ- lUi



™" '"1 LIMITS OF tlABItlTy

wpresentation, but „ I 7 ,
' «"'"y "' «ny fraudulent "7, !

' w'

Mrs- €-- '-" 'KS-i£=";r^S

"" "
:

r.r - ,„ ,„ .ir,;\~~-» .~« >.'rs,; «s?

.^^^i^:-^^^.- «... <oi, m u J. E, 411, rV.,' "'"' -• E. t B. 47B 401 "
was tluit

See
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Lie ».d purport, to w '« - ir;th.r::i::!'jori'c«tJt

the Pmtn.a.te,-0.nera t« P»»''.J" X h ^.tmJtJr.((en,ral to

One Atkin«m w« un.l,-r „»"' '"^^' 7™J. „,
^"M

.unply horn.,
""f "XillitLi by A^in ".r« on'.- of the co«h.nen.

otter.. The
P'^'J'f

*,"", ;T,,t ,^, ,,„(„„„ hi. .onlrmt properly, the

Through I«.lure of ^^J'l^^^ ,'l" »„. The Court of hVhequer
plaintiff w»« injured and !>'"»«"'' " "

, i,,„i Ahinner, and

Lre agreM th«t .t^' P"*;;.'
f^
™""; ^J .'It unle» the operation of

Aldenu-n, B., on the »''^''"''^??'>'^;
^^^ „1,„ ..nfred into them

»uch contra..U w»« confine.! to tn« '»"
^j , ,„,„ ^ „„

the mo.t .b.urd and outra^eou. "'"«
1 ^

"
'•^„',';, ^.at there wa. no

limit, would en.ue_; au.l Rolle, B..m f"
J'™ ^^„ th„ („rther

autytotheplaint,«l^romth..,W^^^^^^

reason: "By i^rmitting "'
» '^ ,. „„. „y,„thing to the »ati»faeti.m

j„.ti.c, that after the defendant '» '

''"""^/J^f/^n,^^ ,H,cn a.lju.te.1,

i-f hi- employer, ""d a t,.r .11
™'^^^^;'*rtM,",.mtract, we .hould

:„;:):'{ ErtctHCCs -'- »• -- ^'^ •>-«'"

„^, "''T'.^'^nerican.ca-e //e^- -^'Jlf it ^H^'Z^^Z
gSSaW..- luHuri«g Co.' the prn.ople «jer^ f^r J P»«;^

^^^^ ,^^„ ,,,„ ,. ,ee

IX"^ »elU a p ecc of niacliinery w not liable to x n.

Winery i« of an
Manpar,.,. ^ . ^^^ „.„«d by [to I'™'"*'', X"" "^ ^f^led to mako
•"""

nherently dangerous ehara.ter^ arid ^e maker has fa.^
^^^^^^^^

known ito true nature ;
or has

"P'^fw^ The tact that the defen-

without informing the v^'f« "' '^^"^^^ ^^i, the machinery would

.lant mu«t be charged
«!t^*''°''7j^i«^;„ffieient reason for holcling

be worked by ..ther people, is ""''"
"J^" ^e. „f mere negligence, on

the vendor fiable to them for the co„^uence.o,m^^
J„s\ilfully.«

his part, '-^'"irwZt"ttVuTclZA<<Earl v. IM^t'
Wi«uHxMm ^J't* ;»„' Tnd the driver sued his employer.

where a wheel came oil a ™" ,»"".''"
„„,„„j .„ renair from which

Contractor for breach of duty under his cont^^^^^^^ ^^ .^

the driver sustained damage i he P«>^™
, j^t^j. a con-

Heaven v. Pender was cited
"-^J

.*° ^JHo duty to the world at

tractual obligation a. such is «!'«
'^^/^i^J^^e^e, of fraud attach

large. If fraud «"»«"•"!"
i*^''''E,Xt\a. blinded the owner,

to the author s.>far «» they flow "'» «>
j^^ ^^^

and the chattel has gone into '^c *"/ld and worK
.^ ^

the author of the fraud is "^7'f''',"'tharmay probably work

„u., that is, P°»»-f »»Xj»^;*,P;dThftra^lreeL%tte
mischief "d«»»,P'«»"''7;!°if!"dkngerous agency in motion may

::Sr irtrcorlrs'rrety'rrtract^to s':ipply somethmg

c. 71, . H' I (1«») 1 K. B. 3.U.



OHAf. III.l LIMITS OP LIABILITY. »T

not intnnniolly tlangcroiu, and iin araidtnt hanprnii through iti um,
no hibihty >tt*chi« to the peraon who •upplira it. The contract
may he for the very thin); nuiiphed in ita plain iiimlition. At any
rate, a liability to all the worhl for acriilenta ariiiing through the
luo of low-j)ricea irticl™, or thine n'twired in a (Mrticular or niaki'-
•hift way, II not u) be tracwl bark Uyond the iM-mon under whone
authorwation they are in ua.-. He haa the duty to examine and
approve.'

fleoror v. Nkimngtun' waa treat«l in the Diviaional Court in Hrnvm iln,,, ,.

V. Pndft' an irreconcilable with Winlrrhillnm v. Wrighl. It ipi not »o. •Wn.,^..
but quite coniiatent. Moreover, the consequencea of u-ing the thing
were dangeroua in the aenae juat defined. PlaintiH purchased a
chemical hairwaah for hia wife which proved extremely deleterioua,
and produced injury to her health. " The article waa, to the know-
ledge of the defendant, aupplied for tlie uae of the wife and for her
immediate use."' The (Wrtof Exchc(|uer held an action on behalf of
the wife mainUinable. The profeaaion of a aiiecial akill by the defend- ('"ii.i.l..r...l.

ant, nnd the deacription of the hairwaah aa a cb"mical composition,
which implied that ordinary peiaona would be unai.le to teat it, even if

deeiroua to do ao, were circumatancea that exonerated the plaintiff
from the duty of any independent examination in the matter. Had
the caae gone to a jury, the judge would probably have asked them
whether they conaidured the plaintiff or hia wife ahould have inquired
into the constitution of the chemical that waa given them. The
decision waa, moreover, im demurrer, and cannot \i>- held to catahlinh
more than that auch a atato of facts as is set out in the dei^lurution
raiaea no necessary implication that the plaintiff or bis wife had a dutv
to examine the gooda aupplied them ; and that, faiUng a finding of
the jury to the contrary, they are preaumed to Ik! juktified in not
exerciaing their independent judgments in the matter, and in truating
to the chemiat who supplied them.'

Corfcy V. HiU' belongs to another class of cases. An obstniction Corl, v. HiU
waa placed on a private road leading to a house ; and the plaintiff while
lawfully using the road waa injured by the obstruction. The Cour*
of Common Pleas held that he could recover. The opening the road
was an intimation that it did not differ from the ordinary condition of
similar roads

;
the placing the obstruction waa the negligent act of a

conscious agent which, till counteracted by some subsequent voluntary
agency, rendered the actor Uable for the consequences. So, too, in
Indermaur v. Damu? The premises were not in the comlition of an /«*mo«r r
ordinary safe warehouse, though they ought to have been. The i*""*^
neglect to take some step to make their condition, with regard to

. ] r'tfT'i": fAS"- y- ?^'^" "'
< '"""I' * '^218, *». ™mm™t«l on in TmiU

T. AMadttabal IMb.aUu: 6 Friucr 7!«. (.hero n>|>o w.u >ui>i>li«t l.y .hii...ni.p to

«'t:°T;,i5?."^'^°"'" '""""K' »«• l»"« through it. iiuuffioicooy. II u«( ».
.«itf4»y (1006), 8 rraMr 623.

«,
' '»Ti''- 1; ",.*',•;.'• „**• '"• '"'>'"'' " l""PV«'i, 11 Price, 400; OUicM v.

OQ. B. 1X302.
«;Hm«!» V. Ftmirr, II Q. B. D. rm, |OT Brett. M.R.. 612.

U-iLS" lo'j-^n lo 1? I*^' ' *'•""("»• '"• 'I" very diBerent eaw of C»»» T.n uuon. jy L-h. D. 39, 43, whieh wu overruled in Le Lirvre v. tlovtd ( 1803), 1 Q B 41)1
but on «ni)lher Kround thiin that raiud here : I.e. 497, 002, 003, 004. In Camlicr V

that the latter case oan be supported."
• 4 C. B. If . S. 60«.

' (1866) L. B. 1 C. P. 274 1 L R 2 C. P. SU.
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HmM V.

HI. K'lfA'in'tw

(laulrii V.

J,'ytrfuM.

CcllU V.

than otJiiury cm would b« r-uuiroU to .void "«<1«"»- *" '»*

n«liK.nl «t whfm.. Howed the lUbiUty. No conK.ooi will inttp-

v'S betC^... thr neKli«-nl ~< .nd lb« «^id™t. .nd tho« r«po».

/J,a. Co.' A do.k ..»nM.»ny i.«.vid..d ningwiiy. which »«"'^«;* "»

only «««. lor ,»»>.» baviiiK bu»im.« with the .h.i- in »*«";'"«••

The uLintifl iw»«h1 over the gaiisway to » •''P;^'''"
''*"'"

'T**'^;

Beloi. he r.,tum«l. it h«l Im-n n.ndere.1 un»f. by the defendmU

Krvanto. wid in returning he w«. iniured. Anjiuming the pl*'"*'" •

"iht to^ on to the .hip (.«d it he Ll no .uch "«ht he would com.

under . !li«e.t.nt principle)' he w« «»'''''•».%«»»"
'''»H'"Jtrt

o( imin-M .ml eiirM. un>vide<l were .uiUhle. The iwgUgent mv

...u-ini, liability w« the interfering with the condition <>' 'h" K"*
way m»» to ^n.ler it in«H.ure, and wa. the laat act of a «•>«'»»•

wiUpr..vi...u. U> the accident; hence a liabihty on thow r^ponaibl.

'"uaulrH V. Egerton' illuntrate. the other aide of the rule. A duty

on ca," "mprieWww there averred to keej. the bndge. and path,

of their cilial in a ».fe condition for the benelft of .11 who ch«« t,. .«

along then, and were not hindered by the "^?"«' ^'^™''f'„ ^^J
Court held that the declaration wa. demurrable becau« there w«

no allegation that the canal propnetor. J«f »"ytl>"»R »» "r"^.,,
place dangerou.; and mere licen««. n.u.t take the plac« they ".it

M they find them. There wa» no act of the w. I, and oo no l'»b>b'y-

The next c«e i. VM> v. Sdien : ' an action wa« brought again.t

the defendant (apparently a fitter) for negUgently t-'ngmg a <=l""»lj^"

in a publi.-liou»e. The plaintill wa« in the public-h«u.e-m what

character did not appear from the decl.ration-and wa. injured by

the WUt the chanKcr. The Court held he could not r«c"yer H.

might have been » giieet, and that alone would "»' «>™ >""'
.•/•'T

of action ;• and, further, no breach of duty wM .hown. The pro-

prilr might. con.i.t.ntly with the declaration have contracted with

the defendluit for a certain kind of fitting, or tl.u .t .hould be put up

in a merely temporary manner. The «me con..derat.on. a» weighed

„ WmlerMiom V. Wright and 4V.fi v. LufAoci were prewjnt here aUo.

At anrr.te, a»uming^he hou^holder'. b.biUty. ^^"."-'^^^
every hou«holder to i«e to the etatc of hi. own prcmiK^s ,

'"d betwwn

the wrongful act of the fitter (if indeed hi. act wa. wrongful) and

the Tn urf to the plaintifl, there wa. the opportunity for the inter-

vention 1,1 the wifl of the proprietor, and, ""y '«;,''
''"'J™-'"" ^

intervene ; thus on this, if on no other ground, the plaintiff could

not recover.

1 (IWWIl.. K 3 f. P. .12(1: f,m^rfv. J/orri«»(lS!»l>. I»B»""*'2.

J W17 L 11 2 C. P. »7I. In BlUman V. f«r«»«» «». Co.. 32 L. T. N. B. 430. .

,.».) •• nPtiv.. ii<-uliui-iK-«
•• RM al CBtti II thw raiHJ ; anu » aeci»r«uuu™ »^™ n-™ -

rl™ wJh"Iilli .Ji pUWiff ... • ...Mlly ,»
'S-^X^

"• •" •""""'

Iniurv by an .ct of '• luitiri- negligenre " on the pul of the drfentUnt..

i'(ll«l«)I..R. 3C. P.4llf..

.]„„.SVo"-! y«« ! ''-e. 1« Loi»., J.. AV;.» V. L.v»fcU B,««ni Co., 2 0. P. D

311,313.



CHAr. III.) MMITH OF UABIUTY.

frmcit V. (Vlw//' nuiy Iw citrtl in (urth«r r.,n«riiuiti«n of thiit *•««•».».

principle. A lUml wh erecteii by ttMitrftctiirti liw the ilefKiMUnl. '"*"^-

who let out HfAtJi therp fur liin» ; tne rnnntnirtinn of thp »laml watt

intpriiper Aiid iieKlitcnt. thimith lhen> wiiH itn want of cam oii the |mrt
of the tlefrniUnt, biiiI thfrf wan no nvitlfiu'i' that if he hati intiH-iiiMl

it he wdiihl havA fuuml the tlrfwrt. The nuiiiI fell : the pUintifl waN
injuretl, brought hU wlion ami rtnoveml. Ilannen, J., after miyinic ,i„ii^ni«ii nl

there wan no diatinetiun betwiwn the liability of the ilefemlant and HMinm,J.
that of a carrier of paanenip-nt, goea on :

" The uaaaehKer does not know
whether the carrier haa hiiiiaelf manufacturetl the meanH of rarnage
or contracted with wune one elati for itn mauufavture. If tht^ t-arrier

haa contra<;t«d with Mime one elne, the |MuuM'tiKer doeiinittuiiuallv know
who that penHin in, and in no caw han hf any Mhare in the seUtion.
The liability of th*- inannfarturer nnwt det>fnd on the teriiw of th
contrary between him and the i-arrier, of wliivh the paMonKer htut n

knowledge, and over which he can have no control ; white the catr t-r

can introduce what atipulationa and take what aecuritieii he ntay tin.''

pro|H'r. For injury renulting to the carrier hiniHelf by the . m-
facturer'a want of care, the carrier ban a renieily aKaiimt the i . i

^ ii<

turer ; but the paiwenKer ban no n'niedy ogainiit the manufn-tii. S>r

damaKeariHinff from a mere breach of contract with the carrier. * ii.'

duty of the defendant to the plaintiff rttiiteil an impbed warrm tv Mml « n -I-, a

due care had been uiied in the coniitructinn of the atand. Hy li-ttinj'

out the wttrk he, in a manner, nubdividetl hw rcHponitibilitiefi'viiSoMi

afTectinft the total of them. For all hiBownw^tiine nmiainedttnli>ii>l(!

as if he hinw^If hod done the work. In addition, hia undertaking w.^a

that the contractors should not fall short of the stamlard bin own worl.

was bound to reach. He ha<) a duty to test the whole. The failure

of the conlraetor'ti work won the breach of duty fmm which <Umaf(e
arose : and, the defendant being responsible for it, the plaintiff rightly

re«iovered.

The same principle explainit the Hcotch case of ArOill v. Hftwtttan^* WOiUv.
where liord Young sayn :

" If 1 have painters to work in my bouse and W""""""

undertake to supply the ladders to the mastitr's satisfoi tloii iintl do so,

am I subject to an action by one of the painters if the ladders prove
too weak ? Surely not. I think that would be an entirely erroneous
proposition ;

*' because the contrai^tis to supply ladders to be approvetl.
The approval implies examination ; the person supplying is, tnerefore,
not nwensarily bound to the HUpplying of safe ladders, but only of
ladders to satisfy the person with whom his contract is.

A stevedore is not' called on to look to the wcurity of the fastenings stflT«lon*i

on board a ship on which he has to work. If the charterer warrants »»d

> (1870) L. R. 5 g. B. 1K4. M\, diM-iiMed Fa,ix v. WiltimnMowH Halhi».j Co., 2UdSt?^*
V. L B. 4W». OuHcaH v. frrthshire VriekitClMb, A2 St^ U K. :W7 (itulluiwd o{ a hUimI) ; idebtlMU
allium V. /WiWfj Hafr VommilUe ( Ilt«l2), ft Fniiwr U : the mib-lcltiiin <>( h ikirtii.ii of 4 racc-
t^mwm fur % xUnil ilom not uh iirittor of Irw eximi-nite tbo Ifiutw frum liul>ility for tlw
inRlitl>ility of the xtand : hut in I'kilipfM v. Ilum'nr, « Prucr 814. the Jefenilant.thr
IcMM* of wnxwurlw ti» whii-h a MhouliriK gullrry whm uttiwhwi ami Niililet. wuh held not
liiihli'fnr neftligencpuf themib-tenaiit. Kindall v. Bmton {('ill/ of) (187.0), IIH Muhn.
2li4, ill**)* not wern t-ornx't.

a IHRettieSOB, 211.
i M'LacUan t. S.S. Pfttril, 23 Rettie 753 ; Simp^n -r. Patoti. 23 Rettie filW

;

BuUle Y. Hart. 23 TimeH L. R. 202. iippciiM t . be irrecmirilable with these. The
CdurtH Mem to have been at troea |>uriHMeH in thin caae. The Diriaional Court held
tliiit It Wuh pliiin from the evidence tluit ttio dofwtive jilant waa part of the Hhiu'a
talkie. But the |>nt»iilent of i\w lYubate Divinion in the C. A. A]>(jnnni to have
ouncludcd that tbu atevodoro borrowed it, nod theroforo woa under u duty, and ku
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thp plant h(! siipplipa anil the plant proves inadequate, the stevedore is

hahle to his men
; hiH^ause there is a duty on him to see that his plant

IS ailequate. As hetween himself and the charterer ho is entitled
to trust to his warranty : as Iwtwcen himself and his men he is in
default in not supplying them with proper plant ; but he is entitled tn
recover from the charterer the amount which he has to pay to the
workmen as ilamaRes.' The existence of this warranty rendereil an
apiieal useloas in ilarnrii v. Scntt.' There Bigham, J., negatived a
duty on the charten'r of a ship " to have the vessel surveyed from
stem to stern for the purpose of ascertaining that every Httle appliance
that may come into use is in perfect onler " before admitting the
steveilore's men to load. " Business would be impossible if such
a duty were cast upon him." " But I cannot help thinking that when
a vessel comes into port after a voyage, though it is only a toasting
voyage and though the vessel is in ballast, some slight attention uught
to be devoted to the condition of the tackle and appliances which the
stevedore's labourers are to use." In onlinary course the stevedore's
iluty is to see that the ship is reasonably fit for his men to work on—
the duty is the same as that of any other employer. Bigham, J.,
assumes that the charterer's duty to the steveilore's men is the same
as the stevedore's duty to them. But the stevedore's relation to the
charterer is contractual only—to take in hand a certain work on a
certain thing on term?." As to the shipowner's liability to the workmen,
Cotton and Bowen. L.JJ.'s, principle in Heaven v. Pender' seems to
apply

: there was " an obligation to take reasonable care that at the
time the appliances provided for immediate use were ])rovided " " they
weie in a fit state to be used—that is, in such a state as not to expose
thtisc who might use them to any danger or risk not necessarily
incident to the service in which they were employed." '

Hoberlaim v. Ftcmitu),' in the House of Lords, at first sight may
not seem to accord with our principle. " I never had oiy .'oubt
of the unsounilness of the doctrine," says the Lord Cha.icellor,'
" that A employing B, a professional lawyer, to do any act for the
benefit of C, A having to pay B, and there being no intercourse of any
sort between B and C, if through the gross negligence or ignorance of
B in transacting the business C loses the benefit intended for him by A,
may maintain an action against B and recover damages for the loss

sustained." The principle, however, determining the right of action
is that every man has a property in life, liberty, estate, and reputation,
so that if these are violated the law gives a remedy. But the law
does not recognise expectations, except so far as they have their root
in property." Thus, says Comyns :

» "An action upon the case does

fnilcfi to grapple with the flwinion in the Diviaional Court that the acridrnt arose
from the IhingK on which t he stevedore was engagwi to work, not with what he bor
rowed.

I J/otrffnjrv. 3frrTy(ec«Mfr{iS(t.'i), 2Q. B. «40. E (ISflO) 1 Q. B. IHUt, ffl)3.
s .)f«rrci!,y. fiirrir. I,. B. Of. P. 24; A'orf v. Z,iiMtiri(IOOI>), I K. B.2r>.3. .tn/e.Wl.
* ll<j. B. I). Slli. ielioTrv. «oii;</(18ll3|. I Q. B. 401, iier Bowen. L..I. WJJ.
ft SntU V. FfJpt/, Aihmn A Ctt., .5 Com. ("as. 53, where defendant in J/nmcy v.

Saitl rtvoveml in an aetion against the shijiowners on their warranty.
« 4 .Mae^. 1117. TuUg v. /ajrcim. Ill Retlie It"..

t I»rd CaniplH-II, 177. Hie rest of the Court, consisting of I^nl Cranwortli,
Wensleydale. and ChelmsfonI, ap|>roved.

* " It is suflicient to say that no one ean maintain an aetion nnlesa there is some
mjury to aoluething to whieh the law rceognises his title "

: per C^Jtton, L. J,, Hurdmitn
V. N. E. Kf. Co., 3 V. P. U 108. 175. Com. Dig. Action |A| 2 : AiU,!/ v. Whilr. 1 Smith
L. a (llth ed.) 240. • Com. Dig. Action on the Caie (B) 1.
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not lie when there is not any temporal damage : as against a woman
who pretends herself single, and inveigles a man into a marriage,
whereby he was disturbed in conscience. Nor does it lie for refusing
to administer the sacrament ; nor for not rea<ling divine service to
him and the tenants of his manor. Nor for a legacy, for it is only duo
by the spiritual law." The benevolent intention of a testator to a
legatee does not raise in tbe legatee any legal right whatever ; for the
legatee has received no injury to person, proiwrty, or right, apart from
a probability that, if the course of things hadWn other than it actually
turns out, a right would have vested in him. The law draws the line
at a vested nght, and will not entertain expectances of rights as
importing obligations.* Neither person nor property is injured, only
hopes or calculations

; there is no contract between the person injuring
and the person injured, and no fraud.

Hawkins, J.,* in Tkrussell v. Handifside, cites with approbation 7>AniMetf v.
Brett, M.R.'s, proposition

; though for the decision of the case, in the Handyaidt.

learned judge's view of the facts, it was sufficient to say that a dan-
gerous business was being carried on without precaution, and injury
resulted. In which case in any view there would be a liabiHty ; since
it is undoubted that a dangerous business is not to be carried on with
a neglect of any reasonable precautions. In the earlier case of EUioU EUioUv.HaU.
v. Hall,^ the Court seems studiously to avoid the invitation to adopt the
principle laid down by the Master of the Rolls, at least with any of the
width of interpretation of which the language is susceptible. Defen-
dant, a colUery owner, consigned coals sold by him to the buyers by
rail in a truck rented by him from a waggon company for the purposes
of the coUiery. Through the negligence of the defendant's swvants
the track was allowed to leave the colliery in a defective state. In
consei^uence of the defect in the truck, injury was c, sed to the
plaintiff, one of the buyer's servants, who was employed in unloading
the coal. The Court held the plaintiff entitled to recover, " quite
independently of the decision of the Court of Appeal in Heaven v.

Pender ;
" because **

it was clearly part of the contract for the sale of
the coal to the plaintiff's employers that it should be conveyed in a
track to the buyer's, and it must necessarily have been contemplated
that, when it arrived at its destination, the truck would be un-
loaded by the buyer's servants, I think it is plain that under these
circumstances a duty arose on the part of the defendant towards the
plaintiff. If vendors of gouds forward them to the purt-hasers, and
for that purpose supply a truck or other means of cimveyance for the
carriage of the goods, and the goods are necessarily to be unloaded
from such means of conveyance by the purchaser's servants, it seems
to me perfectly dear that there is a duty on the part of the vendors
towards those persons who necessarily will have to unload or otherwise
deal V ith the goods to see that the truck, or other means of conveyance,
is in good -condition and repair, so as not to be dai.gerous to such
persons."' *

In the New York Court of Appeals, some years previously to the Cot^htry v.

decision in Heatjen v. Pender, a case^ was decided on facts very similar ''^^ WooUh

I Cp. Sogera v. Rnjcndro Dull, 13 Hnore, P. C. 0. 200
« 20 Q B. D. 363.
» 15 Q. B. D. 315.

Per Grove, J., 15 Q. B. D. 310.
5 Coughtry v. GloU Woo'i-a Co. (1874), Jrt \. Y. 124. See Home v. Mtakin, 115

Ma«4. 32ti.
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to thoM in Heaven v. Pender, and in the same way, without lesorting

to any «uch proposition aa that nuggested by Brett, M.R. A scaflold

was ereoted by the defendant upon his own preminea for the express

pur[>08e of areommodatinn workmen engaged under a contraet to

do work there. A workman of the contractor, while using the scaffold,

i>ll by reason of its negligent construction, and was killed. His

representatives sued for damages for his death. A nonsuit was

entereil at the trial, and attirmed by the general term of the Supreme

Court. The Court of Appals unanimously reversed this and ordered

a new trial, on the ground that the defendant actually furnished the

scaffold for the express purpose of enabling and inducing the men,

who were to do the work, to go upon it ; and as it was erected by the

defendant, was in his possession, and was in use on his premises, with

his permission, for the very purpose for which it had been furnished,

and by the persons for whose use it had been provided, a duty was

raised thereby to those who were rightfully using it. This almost in

terms confonns to the test already suggested, that between the time

when the defendant last exereises control, and the time of the occurrence

of the accident, there is no interval in which a new conscious agency

operates.

The supposed canon of Brett, M.R., has, however, been accepted

in the United States as " accurately expressed ;
" ' and a disposition

has been shown there to adopt the entire breadth of signification of

which the expression of this generalisation is capable ; yet, to judge

from Messrs. Shearman and Rtdfield's book, without an appreciation

of what was sought to be enunciated. They say :
- " As it is admirably

put by Mr. Horace Smith, ' The true question always is, has the

defendant committed a breach of duty apart from contract ? If

he has only committed a breach of contijict he is liable to those only

with whom"he has contracted ; but if he has committed a breach of duty

he is not protected by setting up a contract in respect of the same

matter with another jicrson.' This principle is not stated positively

in any deci-sion or judicial opinion, except the masterly opinion of

t,ord Esher in Hmven v. Petidcr, which was not concurred in by a

majority of the Court." It may be pointed out, however, that the

majority of the Court did not withhold assent from the proposition,

that breach of contract imports liability ; nor from the proposition,

that if a man has been guilty of a tort he is not protected from its

consequences by reason of having a contract in the same matter. The

propwition the ntajority of the Court would not accept, was rather

that the teat of brea<h lif duty towards the world at large, is, whether

ordinary people of ordinary prudence could foresee injury as Hkely

to arise from conduct.''

The Umita of Hemten v. Pinder ' are indicated in ic [Aevre v. (hiM *

as not going beyond a duty to take due care when the person or pro-

perty of one is in sui^h proximity to the person of another, that if due

care be not taken damage may be done by the one to the other

;

though, as Smith, L..I., observed,^ the case " is often cited in support

of all kinds of untenable propositions." Lord Esher, M.R.'s, own state-

1 H.i/hisA. ,fr. li',. r.,. V. /»f*r. 2 .\ni, St. R.-).. Iia. HHt ; llurrimanv. iMMfirj/,

rf-c. li'i. fo., 4 Am. St. Rep, .Vil, .'lis.

a Xi'Xlrgcine, Ul«.
» t'|r. Uiekmt V. Rtulrr-t Trlrgram Co., :( C. P. D. 1.

• IIQ. B. D. .VI3.

s (18B3) 1 Q. B. 491. " (1S931 1 Q. B. 491, 504.
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ment may with advantage be cited after the hIobm" that have been put
on hl» meaning. The cane of Hrm'en v. Pnider " established that Lord E.lier
under certain circumitances one man inav owe a duty to a«ithereven "" " "i"''

though there m no contract between them. If one man is mar to
'"-"•"'i'"

another or is near to the property of another, a dutv liei< upon him not /"",
,1 v

to do that which may cause a j)ersi.nal injury to that other, or may l'< '•''

injure hi« property. For instance, if a man i» driving along a ruad it is
his duty not to do that which may injure another pereiin whom he
meets on the road, or to his horae or his carriage. In the same wav
It IB the duty of a man not to do that which wiH injure the house of
another to which he is near. If a man is driving on Salisbury Plain
and no other person is near him, he is at liberty to drive as fast and as
recklessly as he pleases. But if he sees another carriage coming near
to him, immediately a duty arises not to drive in such a way as is likely
to cause an injury to that other carriage. I^o too, if a man is drivini
along a street in a town, a similar duty not to drive can'icssly arises
out of contiguity or neighbourhood. That is the effect of the decision
in Heaven v. Pender.'"^

It will be observed that the instances given by Lord Bsher. M.R.. CriiirueJ.
have no necessary ri'lation whatever to the principle in llearni v.
Pender. That principle had reference to a coming on property or
the use of property belonging to another, or at least contact with it
The illustrations given merely illustrate thi principle that the e.xcrcisc
of legal rights is subject to equal enjoyment of rights by others.

The principle alhrmed in Henrenv. Pnuier.xttm (\)llin«. M.R., ' is,

"that where a person having a common interest with another invites
that [lerson to use certain premises or chattels, the jierson so invitin"
incurs a responsibility with regani to the <>ondition of tii» premises o7
of the chattels as the case may lie." In short, it was only an alhrma-
tion of the pnnciple of Iiulrrmmir v Ihimfs' The iloik company had
invited the workman to come upon their stajiing, and " they were
responsible if the man so invited was led into the trap by mean.i of
which he was injured."''

Thus explained, Heimn v. Pendir falls in with the curtenf of eminent
decisions. In the absence of contract or fraud one man is not liable to
another for injury sustained by siicli other from reliance on his nc-ts or
words. A man places a planli across a stream for his own purimses :

another uses it and falls into the stream because it is insecurely placed
'

there is no iiabilify. One man ]Miblic|y expresses liis intimate con'
tidence that certain securities are a first-rate inyenlinent, whereby
another hearing him invests on the faith of the corn'ctncss of his
opinion and loses his money. The statement creates no liability"
There IS no liability if one man leaves a pail of dangerous chemical
on the highway which another accidentally stumbles oyer and a third
man is injured by it. " If," say-s Willes, J., "a |iers..n undertakes
to perform a voluntary act he is liable if he performs it iniproperlv,
but not if he neglects to [lerform it. Such is the result of the ilecisiori
in the case of CoggK v. /itrnard.'^ '

To this class also belongs Parri/ v. Smilli.' where Lopes, J., held ftirrjv.

> «..».. r.in»v. If, '„,„. such DM '*''""*•

» (ISttlllQ. B. 493. 4117. Sec .l«(i |«-, B..W™. L .1 .5112

' iV/v. t«*6<jft(li««). I K. B. 2.17. t I. K 1 C P "74
fer Lord Herschell, Co/(*iiii(oi R>. (V V. .l/«rto(M»j (IsKSi \ ( 2lii -"T

" I j).OrfaHfrev.Pmr,„n (la07ilK.B.4S3.
"

' Skellm V. L. Ji- S. W.% Co., L. B. 2 C. P. 631, 636. • 8 C P 1) 3>-,
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that A duty " attaches in every case where a pcraon is using or i«

dealiiiR with a highly dangerous thing, which, unless managed with

the greatest care, is calculated to cause injury to bystanders, to

support such a right ol action, there need be no privity between the

party injured and him by whose breach of duty the injury was caused,

nor any fraud, misrepresentation, or concealment ; nor need what is

done by the defendant amount to a public nuisance. An escape of

gas was the particular negligence complained of m SmUlt v. furry.

Now there is no absolute duty to prevent gas escaping from pip<«

under all conditions.' Gas is only greatly dangerous in a conhncd

area • while a paii 'l-g stage in certain nositions, however extreme

its dilapidation, might be entirely free from possibility of causing

injury and under other cireumstances might be the means of causing

equal injury with escaping gas. As the one becomes highly dangerous

when escaping into a confined area, so the other, when used in a

certain way, as, for instance, in the way it was used in Heaven v.PerOer,

becomes fraught with a similar danger, and, in the absence of a duty

arising on the part of the person using it, carries with it a habillty on

those through whom it is used in its insecure condition.

O'Neil V Everest,' in the Court of Appeal, well brings out tne

principle contended for. It was decided on the ground of the inter-

vention of a responsible agency between the negligence (assumed for

the purposes of the decision) of the defendant and the particular

neglect which immediatelv preceded the accident. The action was

by a stevedore's man who received injuries by falhng down into the

cabin of a barge through the hatchway which had been left open.

The defendant, in whose possession the barge was, had made a sub-

contract with another man, who had control of the barge at the time

of the accident. The breach of duty alleged was that the defendant

had not provided a cabin top. It was pointed out in the ( ourt of

Appeal that in order to recover the plaintifi must show that the accident

was the direct result of the defendant's breach of duty. ' If, said

Lord Herschell, C.,' " the cover had been there and the hole was

open it is admitted that the defendant would not have been liable.

But if there was no negligence on the part of the defendant in theliole

being left open, supposing the cover to have been provided, it is dilhcult

to see how there was negligence in not providing a cover lor the hole.

It was the duty of the person in charge of the barge, for whose acts

or defaults the defendant was not responsible, to see that the hole was

properly protected at the time of the accident ; it was the neglect of

this duty-thc neglect by a responsible >nt—and not by the defendant

—of a duty that might have been ;,. lormed in many ways without

the existence of a cover—that can.-(ed the accident ;
and therefore

the defendant was not liable. Yet, further, it might successfully have

been contended thai no dutv was shown to exist ; it was not contended

that the barge without a cabin cover was " inherently dangerous,

and there was no concealment. "Everybody accustomed to do

anvthing on these barges knows perfectly well that there is a cabin,

knows perfectiv well that there is an opening by which access ,s ob-

tained to that cabin, and knows perfectly well that even it there is a

cabin-top it might not be on ;

"
' and any one thus taking the nsk

1 .hiclcMtt T, CnTihulton Qas To, .
.5

'. Il892)«l L. .1, Q. B. 433,

* Pt Utp. .1., 611.. .1. Q. B. 454.

> L.t. 45o.
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"f^v.tiimn.

i. dijntitW in H,c ca». of an accident happening to recover in re»poet

I),.f™ll,ft"'«t!' 'iT' "'"" '" '"""'' Tho first is Gmlk y. .S„„ »
,,

^MiuMi. A ininntuuo ot persons rushed ntn th^ natvlati « » if
dant an,l l,i» balloon, (.Lplea down h^/h/ub, ^rflor™ """.

dm.a not seem snstainabi,., for it luwun,™ tbc matfr o fact wInV

and might have foreseen. The defendant coiil.l not i.Ju'i! I
spo„,ible for all the acts of the crow I t f ,El'"l^„'^UT' ''r'

" "
'!!"'^^f"^"'1"™*

'" tin-e Vith„nt\.au»al cnnnectl is n o t

ffon' ^ r."""'" 'r ".
"">'• "" "'"""' "f '•"« ""d ™ t'« det rm na

gete^^C:^ '^h!:l:-^z;;b^^ r^

A crowd of heareni Rathered abonf, some of whom g6t on a hean offl^png stones though not „„ the heap o„ which the speaker w^
liable for the breakaKc on the gnnuul that it was not a leRal conclusi™that he was liab e for (he trespassc, of the crowd : and that it was aquestion for the jury wheiher the inakinR of the speech wa th pTxi'mate or remote cause of the injury.

^

„i,i?'';r*''™'
"™^;'>».nf "'<^' ''""rt of «<!ssion ,lc,-ided in accordance *"«'» r™.witi Ins view in S™«-, Trmh'e. v. .)/<„,,• where the facfs wcTvc-y ""- ^-hke those ,„ (/«.(fc V. .Swan, with, however, an impov,a„t difference

ascend from his grounds, and that a ilescent from the balloon byparachute would also take place in the grounds at a certain time 1crowd collected outside the gardens to see the descent, which, Lteadof being made in the gardens, t,„k pla,e in a field ot turn psTafarm adjoining the gardens. The crowd broke down the fencest

. Hi, „ f."',>'
"""!'';'

""I"
l>» non-p<.rf,.rnm„co o( a voluntary .rt. wl.ioh wa, liclrt „„?

renT; ^hem l,!X."
'" '"•'"""'>•'"" l"'""8l' l"" 'f'™l'<ert "h.ther oven ,h,t wm.M

. s Lu/ini,?'J.h^' ;"',r*
'/'""'• •'^ *" «• " «l». .An .tt^mpt to „«„,,

. ..m.lar habil.ti M Ih.t m «.,//. y .«„„„, „,, „,,,,,, i„ .5,j„,„ ,. ^y. t„,V «,. r„

T84 bm K.„ I
/'.' '"'•1?'"^ ^)• " '"'t™™ to "t A-,«, V. Moore, s B. i Ad

perBonc ,

^ 70 P^. S(. m, 10 A
' 17 Re-ttsf ',2.
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The Court „f S«,«in„ r,.vS h dS i. „ iTr"''."?""
"' '^' •""'''»»

the natural «„d pr.,|,„hfe conJn^n e? , ,t „^
'"'^

'l' L''"
'"""' »"

<«e 1» n-levant." This J...™ ,.,r™. r
",'"""''"" "'<" th"

«.c« w„s „„ attempt t„S" a .od 'H" ,"
'"'

"i"'.'"
"" '"™''

b.lloo„» decent w«« a mat, r o r^H^
'^""''-

'
""•* ""' P'"" "' •'-

th, ghi/ting of air ourront. ,, I .1,
^ untortamty do,H,MdinK umm

waa preciwly indi™t«i-the iCion^ fI T "V"
J''"'" "' ''-"'-"'

waa thua premeditate,!. The^ilT, tZ^f„T.'T
'",""" '"''<^^^»"^""A

jury whetWthe damage that J^.„l.
,>"""'' " 'l"™''"" ''" "'«

eon«quence of the t™in of eventa^tl, T,"'?.""!",™'
*'"' I-"'"*''!'

" Much consideraiion ••
it iatf,r^'i> '^' ''"''"-i-nt.

given in the Courta of th^ V,S^T^>1 \ 'T'^T "^' " '"'» '"•"'

cau«.,' and it haa been hold tW« fh^ .'h I'
""''J'.'' "'' intervening

culpable, and ,f the interve^ir.l^o^v'':"
""'"'"« '''"'' """' ^

ventioniH no defence;" " nor ,?itTfTh *
'""«•<". the inter-

veara and immature ntelleet ^r .
'"'"vener „ a chihl of tender

a free agen^rCk to the oir"™ ^^ ""'"'' '"""^
•
"

^
"• ""'

sibiJtrc^^vttfrr^jd' : ''^-™''"r" "
^""-- - -i-"-

V. ^iJ^itrtT';. rjjrZh''"''^'^"™"*-^^^
ofacroaaingoverarailwavneaWn

1

"'""'
T""'

'^'"' »<«t<^-k«eper

that the plaintiff and hi3e XTe^ drF''''
"T "'" "" '""^

they were alreaijy „„ the farther hJIT ""' ' ^"f^'' "'•f^' '"«" ;

The ««te-keeper^dir« !.d ColTta" tTr^ '"'" *'«»^" "Pproa, hi„«.'

Kate-keeper to open the opposite "Te and^'^V
^""

V"""''^ '" ***
across the line m that theTain n^led ?L T .T' u^f «"' ""• ''"»'«'
not touch it.- The wi/e faTnM a„ ^ f*"'

!"^^ "' " "'"' '''^

that ahe " received a -eve e^^™"" h ^^ """'l"1 "''"r"™
''"'*"'

carnag,,' and " that the' il]„ /
, '' *'"''' ProfJuced a mis-

waa 7he eonseqJ^'J.e o'f" eXibt" "tL"*"
"'^ '"•'^™"-^ ""«™"

a.uncil continues, - „„ , „ .^.^„S ,.^f J"''?'"'-"* "f the Privy
BufFering from P^ifound in^p,^^ „P'l"*;t

*'*'"-™ -'<! »hc ,Z
8h,«k, and the sh.«k from Sh ,W « T™" ""**" »™™™
co.«e.,uence of the £r,»h Ano^^^l ,„"h f""^ *'""^'^ ^ " '»""«'
phy.,ical damage

; he put dom^ter .
' ™' '^''''^ <" ''^««-' any

The Supreme (Vrari f v" L^ 7,'P''""" '" "'"™»» »'""l<"

S^^^^^fthi3-^™"^~ rtl;;
'-_... .dden .*ni;.'.:.™^x=rt;^^;^3

''";'>/» ;™ % tv V. ./.,t.,

t.22 0>,( J{, [x-r Frtl. onhrid^r J.. 77.
ppr Lord ('jirriR. i\ 'i^-j'

evideuce showed thw „ ,,.-,_ ,.

"
T^ oujirt-mt. i.oatt of \ R-t,iria ,r :« ^ .i,i ,i.
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"oMb^ .xiLlin t '^i''t";
" 'P''^'" •" ""if L-mlJim that it

sen,.,, ha. given a ,H'r»„ a «.ri..,H nervous »l,„.k tl«.n' n.iaht beu

» eCCuo he ••
h ;;r''«'"^

.."ag,„ary elain,».- Their deeL,,,,

that «r,.uri,l, with.n.t savin,, thT f^ •

aflirniative, and un

.....^1 S"^rr;dL:L:!:^.:7';ni:r,tv"::r "•-"""/i-^
-'—

-

£^:t&.fri:;--^Sr^
action.' What the 1.^ m d .^7„„I h • '„ l"',

''"«"" ''""'"'" ""

gather,,, fr,.„. what wa. ^^TZX TtlUS"^ T^' l^

'• 'V. *,. ,:,, _-, ,„ , ,, 4"j,"44,
""I'- " «» " ''S.'! 1~ ...... per P.li,.,, <-.B., /;,« v.

.l...-li.m I., . jury ,„ ,. ..J" iiiJt .r.';. ., ; .',"
'"" ""''"' 'ri'" ""'''"V

< aiii,iFM-ir. Aci .ml ,|,.,»„ movcrablu m\.7,ZZ Jl
'l"' i/'«<» «U.i«e,l .u,,!,-. I.„r.l

.l".l i.. Iho f„r.uer ,.,.». tl,,. k^rCm. ttZ I"* ,,.l.„„ f,„ p^„„„„, „,j„ .

(";.i. «d.). TO7; . ,„„ u..,.;:„';:;;;;,^,i; 7i "

°

",;;;
111;;'.''

,; "".T"'
"*".' '"''""

;.in«»|.raK-rallu.(««vrcii».,n«blvb.'i.xi,Hl,«li„„.
I. ^ "" "'° """l""V'i..»

» II... <.-oi,..,,o„ law, .hi,l. in u„. .u,v™li„J,.r "'J°!i,,r 7",""':",'"
V"'"'

'" "''

The action „ tor an i.,i„ry 1„ ||„, ,J.„
'• '',:,'', r "»';'" »:. I^rav, J.. ,„i,|

,

iKalrf, a..guisl. and.nffcrii,. i„deDf„diul.v„f™?r
1'™''"™" «i™t..l a, „,,ll „
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being given to the ruin oft™^f'SZ STC-'R^t »""« of damage.
of thi. hui evidently relation to the mLl ^t m"""" »' """ '""">'
law will not corapt^nwte ca„™t rn""?' ? '»»«"«=t"»l •<"«.' The
thi. ^n«,

; beeau»Ti.'notTc„ZZ^V?"'7j"| """"""« "
any ohjeetive .ymptom., or canZTuET i ^

'" "" '""« "" •«"
If "mental mkn%- i^ not "in^tJj to .^i

'"^ ""'*.'"»''''"«"«

tellectual or moral ^,.«,, .nd T^ ?„,'"",:""'' ?,"""'•'. '" "•« in-

shock, to .ignily the Mne cl«<^ „f^' '"'*,^''»lp«'>ly with nervnu.
animal., .,».TfJom phTioal clt^^t M^e '

•^" """""" ""«'' " '"

in human being, (fo? L Priw^un^fu """Z T ""'"*'' "'"«'''
"

exten.ive), wilfnot give gm™d for Jet^ V
'*"' "'?'" " «'"

apart from "impaet''' or Sal ohv,!^.! .
°* t ""f"*-"' »et.

the same ground
; else we should be ..

law laid down that nervou. .hock v,

-' -* I'lL-^-ioriv
I to the conclusion that the
would found an action when

lint iMt lalu-n. iinil daina.r diinr to tlK- i» , tv «

/,» .If*™. 14 Al.p. C. |,H. 1711 i, _, „ „', ,
' " ' ™-;»'-*-"'j- V. L,„il Hmr,l

t-v.T. cxiHlBniwrtfrom thrArt In thi. r..r,l„
'

ii__
"" *'"''' powfr. >in«

P"T.«.. n.im. 7«. 17J. 17.V. it I. Ukln I ;g"'ite"h "r,
"" """''»"' """f^'

viryn«tim.o(tliiilhin«. "
"!»"«», una niu»t !„ mon,,! to from ih„

I 21 I.. J. Q. B. 23.1. 2.TM
» ^r Hillian, H.inilt„„. l«t„„..-„ .bovr.

1)iivi»| .1111, it w„ |„p,| n , ,1 „„„.'",,,'" '^"'* ™- ' " >. *',/,//. 147 [,.'5, ,01

w» on ,l,n plaintiff to .l.o.fh,, tho .iJS m "c,^',L':;'"T T".>\
'''» -"»

Thai UniB done. " ,t wa. „„l nn™„„rv forthcTiS.liff f X'
"'"'.'" °' ""' '"liilcnt.

had „„t„o at the t.n„. of ,b,pn,o„t tha'
"'

ho°fi„
t','" "

"""i'
."'"',""' •Irfond.m.

Iiabl,. for.th. dopm-ialion in thrar mark,, ,»1„. .
'" "»"• '" ""'" » nnder it

».. not cl.im^ by th,. |.l.iS That l„XL„™7?i''TV'' '?''''»'''''"• "
»TK--,al can. waa nwraaary in Iran.nortr, ll^m V.! *"'''"'' '"'"« "i"! >«lf any
a..,.o„n,o(,heal»™o„,fi„v.,„T:?^JJ^.'? ."d the .nit. wm- „„. br„„sk, IS

dn„„,„. .n,.|, a, j,,^, , ^ Sari. 403 H^X'"' '•,:"*"; ••''""" l'^"*!"!'
tfa™, V. JM6, 3 K,. n. 2.»Jare,.itJL ii" 'on N^.,'-

' » ^ " »• "'I",
the do,.,.,on ,„ |-,w,™, »,,,„„ ,.„„™i„"'l"" NeKligtnrea, incoi„i.|„„t mthe«.™ are to be explain^ on .different Toi^L ?' "'" ' '^'"^ «l'"t Iho.e

mult not of that aet. but of a Iniht »hl I
l""""!";' o' »' the horae »„< tjallv (be

ther, fore, onehl to be regardeS "fl.„ir,r^^^ H 1"^ .""' "' '"olnnl.rv. and whit

b

bolto ,„„„.. ,|„ lear^^;;;;-::^. ^«f„7'«»d™ed,.te..n.e„,i^
le.. bec.u» It reralta in an involtrntary a°V Tb, ,w I f

'""°'"' "''"I'- «« 'he
e.u.e 01 action illM^n, v. Prpper I "d R^L ,1 '""'.'""'".v ail i. plainly not

'

dnee. ,,. There i. no legal d^y Ltti''^,.^",'"*-^," '!"• '"?*' """l. P--c.u» of the fright, remain,. y>d,My Wright TZf„„,^'>' "'! ""'"'"I ««• 'h'
the major, y m S-M v. .SArp;v,rrf. | 4, I

*'
,1 Vth ji ^1 '? '"'/"' "" J'-dHment. ofD„l„uy. lU.'MlDnil. 2K, R, ,«) it-ta-.l
'""' «l ) "IM. fp per Kennedy, ,|
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"" 'ar, no .'vMonc,. „f . H^.,^,* .
^ """ ""' «"'" Then. i.

'l«'ten,.™.i„„, a„d th.«Th,X whir,,
'""",'""> P" I'ty^ual

li"li|.d not to I,,. «„,i
concerned. Tins, huwi'ver, ia will ,.,tal,;

witiuL'rti™';;^;:';;;'', j,^'""';,"
'i'"*^'

"•"•"« ""'"'"rii,- a.».,.,„,„d ,„,„

,

wl'ere they ,l„ wo„ ,

"7'''° "''"> '" "•" I'hv»ical health ''a ' ""i,,:,

dainag,.;. This e",,"h,r»t
!"';'<>'J-'<« result, be the »uhi,,t "I ^t

"""

"tlier hand, the"eff,.,.t
*

,*,
* "'^'"'"^ '"r their estimation. (.„ ,h,.

!";
a natural eon»e,|uenee „f the frtht

"" *;!'>;'' »''';'"'«™'l «ould
"'•«'iy..t or nn.ral feeli„„, ,,,,

,,'"ti'A ,""' "'{>"(?>' 'h^' «etion of
n.g„lar „e,|„„,,,. x,,rvX did, .'''*' '?""' ''"' *"''".v »"-! i»
;""aK,. a.,d a h,n„ i| , ,1, i'

. '
"""" ™,t"'g it«<'lf by a ,ni».

' mental „h,Kk.- \ a ,, ,1f T™""?' '"'"'••"''ly de.,eribed a,
n-vou, .shock „,ax 1. iZatda be'i™ th'^K"

"";!""' "•""'' ""-
» produeed, th.. operation on the ner * *'' *^"" *"'""•' »''"-l'

"

».-t of ea„se». tL niin/tt^.X'tr,""'™' 'r''"."'"S''
">''''•'"•'

'»«yj,re..s on the, health. When-n ntlT f"'"''H''
'" "*'''"'' »"''

men.|y another e,xp„..,,i,,„,,^7
j7""""'>'''-'' '» produeed. the ter,,ir i,

p.>rt.ou o; the ph/,ieal or^aL,;,";'f ;''''' *'«" """"'^ "."ten, a
<>n himself, throuih friirht Xv i .

'"'"^' **"<'> » "«" i'lHi'ls
^fc-max™ arc rec?,verX' a' 1^''}^"" ""T^^^" *"'"« '"> "1""
'W subjeet of terror b:'„l'"„/r;y ""!"^\ Then, whe,h,.r
»»»V<1 by ,,hy»i,.al e,,„.,,.,,n"™e, an »I'

*'''"«""• terror i, fol-m the ease nnder !,.,.„,»"' ,i,: " "'',"'," *','"''' '*™ «» "< »

H".i
.. n.i.earriage had WC' ^1^ed ':„d"f I™'',,''""'''''' ''''W'th' 'on. ,h,. plaintiff .oiild W I^'

""^ a long illness alt-ndant
terro, „.,, ,„ y,„ „,„^

^W have r^overed.-. While, beeau* the
huggy, though identieal .-nLL

*'' "' "Pnigi'lg fHit of f|,„
the defen,U,ft,. aot tl"' leaS""'";

"'"-^ ^T '""•" ?"'<<"'-
;>f "Pinion that sh; ean„'„T"t ."/%,,'" .""^ ''"^^ '""-I -e

-onabie, .nay be d^e w:;,!'- it^t'^^iJSo:; tTzz i:^.:
^^

VImo-
wing

..irrri:;:tei *,•''' '.''"•^

, J Una. 07, 58 N. Y. 585.
'."•''• 1' >'*:

I«T .Marlit B.. iri/«„ v. .v,„.^„
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exiit.' ' '
"^> '^' """ngly, . CUM. of Mtion ^^„^ u,

•y.t«m, ooidcfit b« Mid that «„Zin„» i".
""'K.P<"«'n'. „„v„„,

g
""l nu«,;hiBv„,i it ? "

" " '"J""™ »"""'« '""" th.t wS.uIn

«ir'r°' P""""".""" "' '""•twtion i. iido»t«d hv SI, I u .

»\Mr.M Ag"'". " 't « intention.] wruZ^r^h ^i
''•'?^ Stephon.'

frnn, ,h. ,„ contact (" impact ") i, not n'ee»ai?i„*„' ?,! l*"
'•' '''"'"• """ '«»'"'

o< .™p.„. ortrospa..; and, .i„ce in t««p^Th«i„»l.°*'"''' "«''"'' """n
that " impact " i, not n.^rrTren«bC. " '' '™"'"«i»'.* it Wl«w.
to recover. In the ca«e iinZ. f P"!""'"J"""J''yne«lioe„oe

n.itU.llygudtyofnVCnr.thicrS''' U 'I"''"''""'*
«'"••"yM manifcnted it4lf a. a " natu?Il

"«*" "' ""™"» •'"«k.
-. .11..™. It i, th,„

"
™di„gr iStT"" .'" mi,carriage'

xlraneou, to the ca.e and apart frm„ ^t
"1'° P^n-'ipl™ of law

Pr&., J""y
«.|""'. M "'S'S;X'? 'TT 'IV'

1-tion very

ro«ft„.
"'"t. the same (jucstion rained before 7i>» d ' ,."' P°.ntod out
-,dered four yea.

i.-iouV':;!Tre>t,^"„7de'^rin'':^et^^

iWlaralmn .UM thai nilin i« iL- '"''"""'"»«*. 'u I" II ( ii i. .,., .

™ll; «^v. rZfTJ.wi. *»
:
?%'"'

Tr-'lvH-' ^ A,ldi.„„. Tori. ,4.,, ,„, ,

' 40L klr'^i"'""''''™-

•-'"."^'""' of Amen..,, ,.,„e, Ih.t ,„ay u
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•"••«•
jl

«"*™*CW«l',^t;;'7; ''?" "'""^'^ "«""'« '"•eeptin, Virlari^ «.

OJ h,, duty M .,n,„l„,„„ ,.„,1,^"*™^1"" P'*""'« in th. di«-?«,™ ''•«> r. i, «.

irom (he daiiKor t<i il., .
."'• ^ne excitement and friol.* ._•

'»l>«it«ted hfm f'™'' '.T-P""'"""! « n.rvou«"oc"*whicST„*

th: oT'Se ,tT.'-? '"^-- te.hrirn^ ""^

Opened in ti.i.er-^''" "°^°" to „. ^ b. tbe^SenTw^h
.
Shortly after, Wrieht T r .• ,

muMoner. v. CouUmin m-J''*"^'^<"l Viclorian BaUum, Om, w^u
1

I"-"!.*! jojie told the nlaintiff .1. . u
""'"''o*' Defendant an » >•. Uoiciuo,

-dein^L%;5.L""'"pCsit/ttr''
irr"'^—

; (i««f)2g.B.j4s °*'""'"''e>"«'ofherhusbindVv. Whiu.

^«^..c^^^ra.%v-,so.
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public house when a pair-horee van was so negUgently driven by the
defendant s servant that it went into the pu&ie-house. The shook
caused to the plaintifi rendered her seriously ill, and she was prematurely
confined. Kennedy and Philhmore, JJ., held that she was entitled
to damages

;
Kennedy, J., on the ground that nervous shock occa-

sioned by negligence producmg injury and arising from a reasonable

If the jury are satisfied, upon proper and sufficient medical evidence,
that physical mjury follows the shook as its direct and naturaleScct

,
Philhmore, J.,' because "terror wrongfully induced and inducing

physical mischief gives a cause of action." "-Onee get the duty ani
t .0 physical damage foUowmg on the breach of duty, and I hold that

m, diff™;""" pi.'m*'" """t"
of. "=«"«««<>'> being mental only makes

Z.'tl n
^"""'"""^ J;, tries to evade the foree of fidorianRailway Ccmm«,no«er» v. CmiUa, rather than to go counter to it and

suggests that it is not certain that as between people travelliM onhighways there is any duty so carefully to conduct yourself or your
vehicle as not to fr^hten others." The duty of travellers on highways

L^^t'"/.7'I"'T™ P^«° •'y Bl^'kbum. J., delivering tLjudgment of the Exchequer Chamber in Fhtoker v. Ryhnd, " butnowhere 18 so unhmited a right to be careless hinted even. If negUeence
according to the circumstances " is proved, liabihty attache The

distinction seems t» be this : In the case of an accident on a highway
neghgence must be proved affirmatively ; the maxim res ipsa iLuilir
has no apphcation : where the accident is on private property it has.

T T^F'J^\Sf^. "* 'Smi(A V. Jokmon & Co.,» dedded in
January, 1897,by a Divisional Court consisting ofWright andBtuce, JJ ,must be noted. A man was kiUed by the defendant's negligence in

hL&ff -^ PTrJ."*-P ;
\^'«'' "' "»""« tte man killed made

the plamtifi ill. The Court he,d the dams«e was too remote. The con-
sequence was manifestly an extraord-nr,ry and non-natural sequence.

Ihe only objection in principle to a ecovery for injuries occMioncd,
without physical impact, seems to be the difficulty of testing the
statements of the suJferers alleging them. An aUowance of recovery
of damages in respect of such nervous injuries affords opportunitiM
for simulation very difficult to be dealt with, and consid^tions ofpohcy may well disallow any claim in respect of injury purely sub-

''ftl,™l^^'°
the physical frame is visibly affected comiderations

of this land are no longer paramount. The objection goes rather to
the proof of the injuries than to the legal appraisement of damages in
respect of them when proved. Medical science can deal with them as
It 18 constantly doing with aUegcd nervous affections arising in railway
colhsion cases. A safeguard against imposition seems to be tbbear steadily m view the elementary rule that before a plaintiffcan recover he must show a damage naturally and reasonably arising
from the neghgent act-the othm is on him, and the absence of objectivesymptoms is a circumstance of suspicion.*

' 1..'. 683.

mto . «.nou. d,«.a» called ciopbthalmio goitre. Aorti v. i>»iC! wTs. W.T R.
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L.i^ *w'A<™ % Co. of Ireland' is an action for damages 0«»'*»«»^

o,,liif»v Jm '"'"'?'" <=.TP'»'"«* "' ""^ plaintiff's mother was

Tvo bTr i "thL; /L™"'^'
"*'' ?' P'""*'"' *'"'''on, she aftorwanis

wrren,Ll K r? ^ «»"='' "'til "hiU the plaintiff's motherwas received by defendants as a passenger, Ac. ; but that the

ca^n'^H
"

"^f^''""^ 1"'' [-""^"""y '°»J"^*«i theUTves in

?h^*lf T T«''" "? "! P'"'"*'"' '"''"8 then m venire m mire,

crinnlS C"tV T *''"'''^
''T''"""'

P«™»™tl7 injured andcnppled. To this there was a demurrer, which was sustained

r«o«r,i.,,hi. ".f°„"°1SCferSbrw.v ,^^^^^^^^

t<» remote to i,„,i,y .
being eitriKirdmary there wa. n^nt^ Th? "'*''"8 ""» «<>uM be that the oeca.ion

..T^ondSlife's- »";„™ "TheTuVy w™,:''c™.r'2^° ".Lfa™ '^ "'" ™'"«
reoover for mere (right, fear or mental diatJeS^o^'uionJST,!,. J^il" """"P ""r'wh eh does not rcsSlt in bodiiv inin™ • h^.?. ! Z'

the neghgenco ot another

exeeptioi. w«i taken to thia. that th;r. cm Z^„?^° e^ for .u^i^ '"^T' ^°

"r.r,rirtt„rfei^.aT%tois-'"xt"irr^^^^
ever, directed to Miother a^p^to? S^caM, •• Thf^^ 1°'

"^J'™'.'
';.'«•«. kow

mu.t be done ™ the «„;m^™''S ^^ona Jho !Z]ll'^X ^'.^Z"^ '

i

'

are not peouharly »e„,iti„, and are of ordinary pjl "l ^5 mentSfata^JS ''""i''
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Judgment of

t)' Brien. C.J.

Judgment of

HftrriBon, J.

Judgment of

O'Brien, J.

Judgment of

Johnson, J.

Cases con-
sidered.

The conUiotioa was that the infant was not at the time o£ the accidont
a person in nrum natura, and therefore could not sustain the action

;

that the liability of the railway company depended on contract express
or implied, and there wa-* neither with the plaintiff ; and that the case
of the George and Richard' under Lord Campbell's Act was governed
fay the principles which apply to cases of an infant s property or rights
as the child of its parents.

The Chief Justice O'Brien disposed of the case " upon a single
ground, namely, that there are no facts set out in the statement of
claim which fix the defendants with liability for breach of duty as
carriers of passen^rs. This is not a case of trespass. It is now
settled law that railway companies do not warrant the absolute safety
of passengers

; all they undertake with regard to passengers is a duty
to carry with due and reasonable care, and their liability is for negli-.

gence arising from a breach of that duty."' Harrison, J., while
concurring that " no cause of action as against the defendants could
. . . then exist on the part of the plaintiff or arise after the plaintiff
was bom fium the mere fact that ner mother had been received by
the defendants as a passenger, being at the time enceinte of the plaintiff,
and that while she was a passenger an accident occurred through the
defendant's negligence, which after the plaintiff's birth it appeared
had injured her," yet on the assumption that such a cause of action
coftld exist, was of opinion that in the case before the Court *' the
plaintiff is not averred or shown to have been on the defendants'
railway ' with the defendants' authority' when the accident oc-
curred."* " In the present case it is not even averred that the defen-
dants knew of the pregnancy of the plaintiff's mother when they
received her as a passenger." O'Brien, J., decided that two elements
necessary to a contract were wanting—" the right and the considera-
tion ;

"* and Johnson, J., in a judgment in which a great mass of
authorities is reviewed, comes to the conclusion

—" at that time {i.e.

of the accident) the plaintiff had no actual existence ; was not a human
being

; and was not a passenger—in fact, as Lord Coke says,* the
plaintiff was then pars viscerum nuUris, and we have not been referred
to any authority or principle to show that a legal duty has ever been
held to arise towards that which is not in esse in fact, and has only a
fictitious existence in law so as to tender a negUgent act a breach of
that duty."*

The point of the particular form of the pleading in this case need
not take time to examine. The inquirv is rather, assuming proper
pleading, is there any and what Uabihty from a railway company to an
infant injured, while en ventre sa imVe, by the railway company, and

1 L. R. 3 A. ft E. 460.
s 28 L. R. It. 78. /,.r.80.

j^
• ''<' 83. The closing sentence of O'Brien, J.'s, judgment merits reproduction :

in law, in reason, in the common language of mankind, in the dispoiwationB of
nature, in the bond of phynical union, and the instinct of duty and solicitude, on
which the continuance of the world depends, a woman is the common carrier of her
unborn child, and not a railway company." ABMuming the above to be an argument
and not a joke, the annwer is. a common carrier is answerable for the losa of a j»ackagc
of goods though he is ignorant of its contenta and though its contents are btm ho
valuable if he does not make a special acceptance : Ketvrig t, Eggle^on, Aleyn 93
ifart V. Penna^vania Rd. Co., 112 U. 8. (5 Davis) 331, 340. "IVue, the case io point
is the case of a passenger ; but then the carrier is suiltv of nealigeoce. Cp. New York,
*c.. Si. Co. V. EMiU. 147 U. 8. (40 Davis) 591. 617.

f> Earl oi Bfd/ora'a caai, ^ Kep. 7 b., 8 b. • 28 L. R. Ir. 88.
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IhX,*3?/^ TK-
" '"^T"^ •"•• '""^^taWe difficulty or impo^i-

bility oj proof. This conwderation hu already been irone into in the

^nz«r, "*°"T *-''"*' C'>»"»"«^' V. cS. u r.f„

he hS.T . i"
'"'°™

"l".".?'" •
'' '" <•<*» '- ""^ i» -» difficulty if

unfettered by difficulties of that kind. The civil law i/clear. Qui in T,.t, „| ,i,.

Zr^i^lllT'' 'I
"™"' '^"™ "" ^«"' " '^™« ^*-»

wd'^tbSrrcitci^Lt^-:^!^^^^^^^

c^;a^ for ft""'
"'

'"^"^r*'?
'"''8'"^ oonriderationa tTthecontrary, for the purposes of devolution of property in connection

ch Id'bom^tl' ™: r'V"'"'""")'™ ""K" «" ^ d^wn b° weeHcniid bom at a particular tirac and a child at that time en venire ««m're and subsequently bom alive."
Some of the Irish Judges were of opinion that Richanis v Richards-' » . ^

on th^r^d t't'tr" , ""l"^
'" " "'""'"'

•
'- thTdedslon^t^tt S^^JL-

existen^™V?,t1 ' ',"'?'i",
"™"* "• •*''*™ " '''"ide"") -ot in

'"«°'*^
existence, but on purely feudal reasons

; that as " the p imousheir was not m existence to perform the duties of tenalt^ TrZ
to tla^whth SL^T.*''!.'\"'''5™ '" ™»«q-™e held enSS
r^nte anJprofiS:-"'

'™'" *'' '""'™' """""y- "« ""J-y"™* »' «"=

It may be pointed out in answer to the Chief Justice that the n , ,

were iZdefanlt htT-'" "f'"" ""slg™™ ;
and in the present case

1^ default ?w/ »»? '«»" Since, then, the company werein default, they become bable to any one, injured through a natural

to thTfn^;? rvT?™"?
o* «>«'• default, wL was not c'onjributo.;to the injury by being ahio in default. True, the plaintiff was notcarried with "the defendants' authority,- if by that s sZifie]

pWn trat''l''T'""r
°^'^^

^''l"'^"'^'
On t^e other hann isplain that, whatever her nghto, she was not in default- while the

o?3rt th"""*
by the wrongdoing of the defendants.' The poutof contract then o» which the maprity of the Court seems to deridebecomes inappl The case ma/ be put better th™ iheS

' I). I, 6. 7. > n. 1, ri, 2(1.

* O'Brien, .T., ;.(

< D. 00, 17, 187.

'
Fah"''(C?''7M''

"""^ •" « ' 23 Tim.. L. R. 392.
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Johnson, J.'

judgment
criticised.

Co-operating
causes.

I. Injury
through
defect in coQ'

dition of a
way, and
negligence.

when born is injured without fault by the default of the railway

rompany. Ab wan said in argument in Darley Main Colliery Co. v.

Mitchell,^ " an injury has not occurred till it is known to be an injury."

The wrongful act of the railway L-ompany produced its injur>' on the

birth of the child ; and even if the right of action was not veiited

iMjfore, it became so then, there being a breach of the duty of the

company not to be negligent followed at birth with damage to the

pIaintif^ who was free from fault. This would seem the sufficient

answer to Johnson, J. Further, the want of authority from the

defendants for the child to be where it was, if in truth there was any
such want of authority, would not in this case disentitle, because

the element which alone makes want of authority material is absent

—

I.e., fault in the person there without authority. If a person were

bound and placed by a railway line against his will, and were there

injured by the negligence of the railway company's servants, it would

be no answer to an action to say * the plaintiff was not there by the

defendants' authority." Or if it were, the point would be sufficiently

answered by showing the plaintiff was where he was without his fault.

" Then," says Johnson, J., " it is contended that this action lies

in analogy to the criminal law, that if a child born alive afterwards

dies of injuries received in vtero, there is nmrder in the person who
inflicted them ;- but I think that there is no true analogy between crime

and tort in this case ;
" because, in short, the punishment of crime is

for the public benefit, while the remedy in tort is for private redress.

So far from there being no analogy, crime and tort are in any in-

dividual case merelj' different aspects of the e'lme set of facts. *' In

all cases," says Comyns,^ " where a man has a t.'mporul loss or damage
by the wrong of anotlier, he may have an action upon the case to be

repaired in damages," and admitting Johnson. J. 'a, tspumption, that

in some cases there is no analogy, in many cases ^he an..logy is no close

that something more than the bare assertion is necessary in the case

in question to carry conviction of the justice of the assertion.^

In Dulieu v. IfAtte,' a claim that in consequence of the shock

sustained by the plaintiff, the child with which she was pregnant was
bom an idiot was treated as untenable ; and rightly so, for the causa-

tion does not seem to have been traced ; the idiocy may have been a

concomitant of the shock and not a result. In Walker's case the

demuiTer admitted the causation. The author received a letter from
one of the counsel in this case, informing him that it was taken to the

Court of Appeal and that " after a prolonged argument the Court

reserved judgment and allowed some considerable time to elapse,

when the child (the plaintiff) died. Judgment on the appeal was
never pronounced."

(5) The case may arise of the co-operation of two or more influ-

ences in producing a result injurious to some person to whom a duty
is owing. The question then comes, how far is each liable ? To
quote an instan/'f gi\en by Dr. Wharton; Where an injury to a

passenger on a highway is occasioned partly by ice with which the

ioad is covered, and partly by a defect in the structure o' the road,

1 11 Api>. Caa. 127, 130. Sco, also, per Lord BJiickbum. at 142.

3 1 Rubs. Crimef. (5th ed.), G40 n (e).

a Action upon the case (A). See Doe dem. Lanecuhire v. Laneaahirt, 5 T. R. 49,

perCroiie, J.,63.
* Cp. WtU* V. Abrahanu, I^ R. 7 Q. B. 6H, and that class of oases.

• (1901) 2 K. a 669, 670.
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the partiM responsible for the defectivenem of the road are liablenotwithstanding the fact that the iu contribute.1 to thTinju^ The

Again one person may he negligent, and by the negligent or II Wh™
to a tnird then a distinction is to he token. If the first neirliient "'i" i''™
act I, not in its nature such that the second might be iXd forlla *" "" °"'"-

responsible If the subsequent negligence is likely to follow fromthe antecedent negligence, then the first negligent penon is hablo ^
and the question must he left to the jury whether theC w re, 'Xr'sact was the proximate cause of the plaintiff's injury. KveTtho^ghthe first wrongdoer may bo liable, the second is not therefore dfscharged,' since each ,s liable for the total result, of the joint ™„g-tnat IS, where the consequences are not referable to the senarateagency of each in their just proportions."

separate

The decision in Burrows v. Marsh Gas Co ' in the f'oiii+ „f w. »

:a'i^''"Keirc'r"'^',l^ ""l -" "•? <^r'-
-The'^rnd.nu-fc"-

saia Kelly, t.B., having been guilty of negUgence b« which the '^"^'"'i-
accident was caused, the plaintiff is entitled to maintain Us acjion to

ritv ' thrtT""'"'";'; ''if*'."
" ?"''"«'' ™» '» « '^»t^ ^^o.nty, the true ground for the decision is that which is token bv Cockbum, C.J in tL Kxchequer Chamber " The action is no? fcjSgence in its ordinary sense, but for the breach of a contractThereby rte

setTce'p"7Z;te-° '""'V'''
P"""*'" ^*'' " ^'"^^ -d »Si ntservice pipe from their mams to a gas-meter within his premises and

antiquity, whore th.. obfcatinn „l o?,^l ^ T ^ ""'^ I"""*" ' "'"<'» "'" i"

127. 134. •
''^4"y^'^^'''''^'«^^^''l^^^^^^^^^

the pn^iH. s ^^.'v;:^!^!^-:^.!^;:^ p an injury to a

Finch..... .„,..„ ., ,„„
the princi|,l. „f law apphcnhlo • wi.on tio'cmTramtooto pr'Su,

3 Lanev. .Jiianric Works, 111 SlaBB. 136, 139
* l-ijlce V. MiUikfn.,e2Me.2iO 242

p.r'L£d,ey"if 'hAZMfrZt.VfT- '^
b ™° »*""» '^ P' "• l«. »3.

*e. AJ. ,„. V. J/.I.!i,W.^-,l An,.*. R.''^^''°'"^^'
^- «"'»•""• "O P.- St. i ; Oul,.

' Bigelow, L. C, on Torts, 6i i.
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Oouwrir,)'!

Ptitrrftnn v.

thf Mayor,

Bturthurn.

the qoMtion la whether there hu been a breach of this contract."
The accident aroee Ironi a defect in the nipe causing an escape of saa
which eipMeii whsn the servant of a uiid person negligently took
a lighted candle into the mom whore the cscaiio was. Dr. Bigelow
poinU out that the neghgence in the case was not joint but successive,
and sta^s the true principle, on which to determine the liability, as
"not whether the defendants' conduct affoidcd the means for tlie
intervening party to do the act which resulted in the injury, but
whether the i.laintiffcan prov j that the defendants' oonduit caused the

.ui;m™r„r' T!"'^- ^ fi^sswell, J., puts the point in rhorajnxt v. BruaH :'

ihsVord of " •?^'"»
"""'P '" "*y tlu't A shall not be responsible for his lunli-

li.bilily, genco because B hns been negligent hkewisc, C being the party injured ;"

.Mmilc. J.'«. or as Haule, J.,' in summing up in a case of manslaughter says :
"

It
IS no defence for one who was negligent to say that another was negU-
gent also, and thus, as it were, to try to divide the negligence among
them. The distinction has been already indicated. It is between a
'"'>»" anJ a condition. If the conduct impugned is a cause, even
though not the cause in the sense of the sok cause of the accident—
the author of it continues liable. But if the first negligence has, m
to speak, fallen dead and is inoperative without the second ageiicy
working, the flrat negligence has ceased to be a cause ; it has be-
come a condition—the material with which the second chooses to
work.

The decision in fiKenon v. TIte Uatfor, tc. of Blackkum,' is
important in tliis connection. In disconnecting the supply of gas
from a meter, the gas authorities' workmen merely pluggini their own
pipe

;
though it was held they had knowledge that the owner of the

meter was gomg to have it removed, so that there would be no necessity
for the continued existence of their pipe. In the course of the work of
removing the meter, the pipe got broken, gas escaped in large quantities,
and a terrible explosion ensued ; for the consequences of which the
gas authorities were held hable. Assuming there was no negUgence
in those removing the meter this decision is obviously right ; as, by
assuming neglect of ordinary precautions on their part, it seems very
dubious. There is, however, an intermediate state in which the
lonsequences may be regarded as naturally ;.rid probably arising from
the want of care in the company, without ,.nitiniBing minutely the
conduct of those removing the meter, to sec whether all was done that
could be required of them. As in BuntMm'n m»r. the thoughth-ssly
taking a candle into a room with knowledge of a gas escaiw there
results in a consequence a prudent [lerson might reasonably anticipate,
so m the present ease the blundering of common workmen, oblivious to
a danger not acti-ally manifest, is a consequence against which a
dihgent gas authority ought to guard. The distinction is that in
Burmws'a case there was a wrongful agency, attributable to the gas
company, actually in operation and progressively increasing ; i in-
fluence

; while, in the other case, there was no active cause of Harm

kL? 1' *, y^' '?'• ^P- "'" ' *«" "'«' Compam, 9 B. at .S. 303 ; CalUm v.UMlc Level Cotnm„„oner,. L. R. 4 C. P. 170 ; SiHi t. L. i- X. W. K,. r„ ,
1* K. l(H!a.4; ^ hn'.e,,v, l,„„e<ithir,- ,md Y'>rlc''hir^ lbi.Vo.,M <i. B. D. 131

?S- '• "' "«• 2 C. * K. 368 1 Be, r. SwindaB. 2 C. * K. 230.
a 9 Times L. B. 68. See !»«. Ou and W.tor Compuiie..
* In the limt pixie, tlie oegUg«ioe <i< the gas company moat, uoleia cbeoked. olti-

mateljr eauie an eiploeion—
e.J.. come in oontiujt with 6re. In the second plaee no

eapioaion can occur without the mtervention of another agMoy.
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..rv«„f „t w« « Vr»b.iZ 2.,^h
""•"'•»''* "" ••>' H" authority-i

it. o^^nnencZ^C'^ rrjnr 7^: "^
trr"'-?, 'Texplain the caw. The worlcmon ml^I/. f . ,'"P "'" »'""

ooncMMthatthe >:tejj;:''„„-i-t;^„,^^^^^ ... have

in the cart, while wr,„Xllv,„ .™,„.r T""*'.'""!'"""'
'">' » I""* '' ''"""'•

ran into the plai„ti«'"*arri»^
a»,,n»t ..r.ler. atteniptin^ to drive,

«q»enc, of the origiLl wronghCt t'-^^^ "^ T," •'"''.f
'"

an effective cauiw " in the n.,i„i, „ f t i 1 I
'""" """ """»

-ul«eq„ent dam.^'to the plaiS J ^^"'/'t'' ^^- "< "-^

Rigby,L.J.,denomced«r"„„?kw"'.l. ""«'.". ">' "-a-ter liable.

befwL th^ negli™rce .:; a rJaTt an'd^ES tfa:;'''',™^" ?""-
"'"

third peison ntervenen and i, tl..
»"".'"= "''lOent the act of some *«..».

the employer i. ZZ^I^P'^tZ'Zt:4''Tt,:! u'
""''™''

no competent person ever alleged that it wm Th^v T"""'

thirf perK,n intervene^•" 8,,^^! '*' '^
fully cinsidemi

*"' P"I«"t'»n has alre«iy been

on,i:jLrtL,VjfejS ™3\v"tr''™'' -*- -•—
aeverally ,„, the tS'dra^'l' Tto:::'"fed."a*^ i'"""!^

"
"°"""""'

that " It ia no defence for a n^r*.»T
"^^ '"" "'t™ also lays down

caused damage, is pnTvcd to nmT.hT"!"'!"]" !'"8"«'"><^-. which

(181)7) I Q B°r ^ particular course of conduct

;

=.;i™ thoro u oo .tlempt to allele eren thrTfhl •
" '°'"'' "«' P'oponition

;

.'P>rt from the nogligeiiSe of thj Kd°nt "^ "™ """J' "^'^^ hi,.' resulted
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•omebody eUe'« conduct ii hirdly in point when min« hu dons Uu
d«mAge,

To revert to the lint inetance given on thii point- the illiutntion
Inm Dr. Whtrton'i book.' If both the defect of the rind *nd the
exiati'iii'it (if the ice were <luc t'> reeponiible agcnta, then >n action is

maintainable af[ain«t either. The fiict of only one of the two being
due til a roiponnible agent doc« not IrMon hia liabihty ; though the
difference between rcsponRJble and irrospoiutible agency may make
all the difference in thiiee who can bo pniceedeil againut ; lo that it
may bo uken aa a rule that when the act of a reaponiible agent, in
ordinar)' circumitan"«» and not interrupted by cauna independent
of the actor's will, directly tends to produce the event in question in
the natural sequence of cvenb>, the agent who iota the force iu motion
is liable for «uch of its consequencra as may be reasonably anticipated
to ariae in ordinary courae. Or, to vary the oxpreaaion : if a responsible
agency, in ronjumtion with irresponsible agencies, proiluceo an effect
not in ordinary courae produced without the operation of the reaponaible
agency, then the leaponsible agent ia liable for the effect produced

;

and the reaponaible agent continuea liable for the natural conaequencea
of hia act (though not for more than auch conaequences) until the
intervention of some other responsible agency. When a nc«r agent
is introduced with a capacity to will, and who does will, or refrain from
wining, if there be a duty on him to will, the liabiUty of the antecedent
responsible agent ceases.'

OperMiom of For the operations of Nature, purely as such, undirected by human
power, it ia manifeat no one can be legally accountable. The tendency
of heavy bodies to fall, of liquids to flow, of fin to bum, and, generally,
of the forees of Nature to follow out their laws of working, imposes
liability on no one.' The ordinary and accustomed workings of
Nature form the amdUioni under which alone human action is poenble

;

and, while they impute liability to no one, form the basis from whicli
all imputability must arise. Yet a further distinction must bo Uken,
between those operations of Nature which are occasioned by the
elementary forces of Nature wholly unconnected with the agency
of man, and those which owe their injurious influence on man to the
agency of man.*

" The rain which fertilises the earth, and the wind which enables
the ship to navigate the ocean," says Cockbum, C.J.,' " are as much
within the term ' act of God,' as the rainfall which causes a river to
burst its banks, and cariy destruction over a whole district, or the
cyclone that drives a ship against a rock or sends it to the bottom.

' NcKliffcnco. j 86, unci ante. 70.
J Sue MaMc V. Vilf o/ WorcaUr, 70 Man.. 3»5. A. lo " oonourring Doiilii;i.noo

"
«»o n <»->»«t,r/ V. Detroil city Bg. Co., 13 Am. St. R. 453.

"•gugrnoo,

a Mag V. BttrJell, 9 Q. B. 101 ; Card v. Can, S C. B. 922 ; SmM y Kenrift 7

:i:«i, r„,^„.,.y.T„,jl,^, L. R. E.. 2.7: Sn.Mv.fLM,,, L. R. 7 E. 300- E.
«o«. V. FtdJe,, L- R. 7 Q. B. dOl ; H„rrfmo» v. iVmlJ iW„;

Nfttura.

R«marki of

Cockbiim,
C.J., in

V.Smith.

33U: Cantni
Ch. L. R. 9 Ex. 64
Af. Co., 3C. P. D. 168.

. Iiiaium.t« object, may bear to one another all the aame relationa which »oobncve in moral agenta
; though the former can neier be the obieot of lore or hatred

nor are conaequently siiiceptible of merit or iniquity. A young tree which o»ertoi»;and deatroya it. parent ,tand« in all the eame relatione with Nero when he murderedApippina
; and if morality ooniiated merely in relation!, would no doubt be eguallrenmmal. —Hnme.Ewaya: An Inquiry concerning the Principle, of Motala tn^ndii

I.; LuiiiTcrning Moral Sentiment. IV. ' i-j~--

•
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in the lorniT. Jo, h.«„otherT^„^i^
""""'''""'''«• ««'''^''-«

c.mer i. bound to d„h"uCt JZ^f -':T
""°

^''T'
^''°

Jh.rge from lo«, or .l.mw,Tnd ifhi fa^ h., ^."T™'""' ,"' ••''

from the nature of hi. coSt^t I„ ,1..
' J" ' t'

«•"""» "»''''from the nature of hi. coitwt. In'theonr' .' H"
"^™'"" '""''"•

Tri;.l^iirxsr„u:e°rof''.h" '"^''"'' ."• >»"" '°'''""-"

not a liability ari^Tf™ 1*1 ° ^' ""??' "" *•>•' ".however,
the fall of raS^^Z buTt of3 hl'T

" ^'""'- '" """"Ive.
ari«. where duU™ h^ve 1«^„ "i^" I? '.''w'''^'"

"" ™« ! '"'""ty
.g.in.t th.«, elemen" and i? i. ftm'tl" flif 'T'^ «:'"^""4
duti« that negligence i.'mput^d

'•''"" '° ''"'^''"K' ""'««

pre^.^ilvf^Vh!ri„ro?!rmi^'/Hr. "-y "-»—- -

^wC^frn^h^^ThTit-Hu' 'P?'"?""' '^^^^^^^^

e«lu.ively, withoutTum^' intirv^L*: "and ''ha^r f.""'
V"**

been prevented by any amount of fn~.i u V "'""''' ""t have

rea»n.blytohave'^bee/e;;^Sfr'm'rm'5!"' ""' P"™' ""» -"'.

to tiTtK'™ "5^. t.^ttrl'ict''™"'''"'
"""•'> """'«''

^ £i:irda^«~"-^;s;s:'rir^::
fo/tteriir„g^xt
».:: S':rreryi.:^^tJuut '^^^^^^^ """'•
them. Yet one more distinction m„^l . ? ^JT' '""^ """» l"-!

this aepect of ourTubiect WhLT i

"'"^
K'"" "« P»« '">'

with aome ordinary tule TdTheconlS?!""' "'",'*""» ™"'^'"»
m urioue to some other pSorit?.m.2^/" PJ'^r' "" '«»<
that the operation of such .TLl.^^ ' '""" *'"»* ^" '^''n eaid,

pe"on wi^not "x^Jl ^.TaMtHorTeThrof VL"
''" »'"«''«™'

The law ia otherwiw, where an ext™,rirn.^ '^^ T"' ''^"^t.

means of setting in motion arinTuZ,f»<f^ ""f I'
"" P"°'»'y

with the negligeice of a mmT nSd" „ ^ ™^ ""* by co-operating
In thi. c«e*the neguLnt'^„P^„"t'fJi:r'y,'<' '°°« ""'er'^eraon*

neghgence alone fag ^pX:"h "us jfiL" al""^^ """f"
l^'

however, is common to the t^„ „..„ j
' '""' circumstance,

the former theTi" To immStV^^m"' '

hTi",'"?'"'""* "« '»

rorre.^naU":rrtif;£°^5-»
actisnotfo„„UbymiSs't;u^SS^rard%aItr,tr

Corf. f„.. » Ch D. 803, 515. Pr" J. U„
' In mm-photphal, Co. ,. SI. KM.rin,

- ™™»..,«uon naH iiKi>iKrned once wh«.n i* .1^ ,
"""^ "'"* ^no mere fuel thii

»h i''"'^'?
'"'" '"ii» fiS. t?„7°^°^°rh".s'^'''''°»''''"••-l-•

™'»''^*«^v.Jfar.fa«(."2E, D.5. ' '"y I-""! Ju.tic6 M.llUh in the r^^^"

VOL.l"' '*"*"*«"•'•«*«", 30 AnL St. B.J62.

P
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but onljr by tho occiirrrnrK o( mmu'thinit "bnurtiul wvl nut t<i Im.

uiticipttnl.

Nolubtlii; A witnM« in * Court of jiiatirp in aliaoluli-ly |invli.)(«l in anvthinK

.7. ."in'~ )f ""y «y " • witni-M hnvinx n>(m'n<r l<> thii niath-r in hand.' In
Hi/nnf V. (Inrmuir mi Compmn "I llf *'»* "/ Kxglimd ' the |>laintifl

hatl bfM'ii convirlwl of fiirnpry ilrnTiit*' »n ulihi hi> wt up, on the pviclrnm
of an ortictT of the Iwnli

; whiih cviilemi' pliiinlifl allcKiHl " lo have Imh-u
fmini-ouH anil given from i-rroneoun ami negligently prpparetl rw-ordii,"
and given " folm-ly, negligently ami in brxatth of their duty." The
Court of Ap]H-al aillrinnl an onler itriking out the riaini on the grounil
that lo long an the lonviilion nUxnl, • no one againiit whom it ia pro-
ducible hall he permitted to aver againut it

; '

"; but aHiiming ni>

i-onviition, the principle of .Srnmm v. Nithmlilt in eipuiMy ronclunive.
Thin doe> not afleet the laiw of ei|iert witnemeii. For example, a
nurveyor, recpiMteil to give eviilenoe an to entate value, makeK a con-
trart with Se party (or whom he given evideme that he will " i|uali(y,"
that in ini n hinmelf of the fartn in the laae. and apply reaaonable
neientiCe pnifeaaional knowletlge for their elmidation. If he iloen
not do an. an action on hi* eontraet Ilea againat him. If, however, he
given evidence againat the jieraon calling him, he doen no with impunity,
frovideil, that in, bin evidence doen not aufler from lack of knowledge,
t wan tie fault of the party calling him. Even if he perjuren himnelf,

there in lo private remeily ; he in annwerable to public juntice ; but
the higheat interest of the nuitor in that tenliniony given in the witnena-
liox ahould be wholly fri'e from fear of private auifa.

II. Causal Connkotion.

We are next to ini|uire for how long, and in what eircumntam e«,
the law imputen responnibiUty for the ronnequeneea of a wrongful
act or negligence.

Lort imemt The atarting-point in these inquiries ia iiiont usually the maxim ;

laniilirw. In jure mm remola caum trd pmdma tfrcUitur ; with Lord Bacon'a
parephraae :

' "It were infinite for the law to consider the causes of
causes and their impulsions one cf another, therefore il contenteth
itself with the immediate cause, and judgeth of acts by that without
looking for any further degree."

What ia a prmnma mum, or immediate cause,^ in law ia a matter
so largely dependent on the individual facts, that any formula seems
unattainable. It is acconlingly advisable to trace the principle
through the chief cases where it has entered.*

As far back as the time of James I." it was recognised law that if

a horee escape from a field through a gap in a fence permitted by the
negligence of the defendant, and come to injury, the owner can recover.

I SfainaH v. Stihtrttilt. 2 C. P. U. 53. 1
1 11102) I K. B. 4H7.

3 Bar. Max. Reg. I. There m an article on the malim. 4 \m. Law Review. 201
e.> atao the eahaiixtive note on " Prnxiniate and Keinotc Cau« " to UilMit v. ttttawar
d> Uud^im Cnnal Co., 311 .Am. ,St. R. 807 HHl.

* Wharton. (Viminal Law. bk. 1. ch. vii. I'auaal Ciinnection.
jiji I,'>2, IKfl.

» Foraeollertionof rasea on the law senerally on thin enhject. Nee Viean v. Wil
eaeka, i Sm. L. C. (11th ed.) ,'il9. The variomaiipootflof the maxim in ita reference
to hiauranee law are iUuatrated hy Erie, C'.J., lonidrit v. t'Hueritol Mnrinr fHturane-
Vmoftnf. 14 C. B. N. S. 289. Se« abo the remarka ol Urd Selborne, /aaxia lllt>tni*ir
lamfirn v. Rmhojl. 7 App. ('a«. 670. I17n ; alao per Lord Btachhnm, 6«3 ; and Story,
3. a, jadgment in F.lfr9 v. H'arrra Innuranet- ('omf.nny. 14 Petera 90, 111, where D'
i anj V. batradnr, i \. x K. 4ill, ia t-Aaiiiiiied uiiil uueatiuueil.

• UullmcA V. Ifomir, Oro. Jso. 666.

Proximate
and remote
caiiae.
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AwrfAv.

llama.

CMAP, IH.)

tho Unit „«, wh-m . «.„„! pri„,.ip|, i, 1,1,1 ,i,,,„°7,
"

"m in .|{

u.vi.t«l fn>m h.T nnunw without ju.tiHabl.( r«u«, .nd whiEt ontor he, ,.„un«. m.t with .tormy w™thor «,d w.^rr wS over•monpit th. hm. whi.h (ormwl- h-r c.rp, .ml c«X<l I «» Th.

"am... whtther the low ,> immediate, a> l,y the ninkinK of the Ume in"heavy M... when out o( her eour-e, or hy a r„un"ZXZTZZ

m taking the harfte out o. her coune and the Ion itaelf Tl,„ <w
Ju-tice anawem thi, thu. :• " No wrongd«r can lI.13lo^„ to .Lrtonor quahfy h„ own wrong

; and a. a IS. ha. actoaliy hap» .KiCt

ItmiaCS/. ^l J"""
'' •" """"K'"' •»' had never >M.en done

the ,^m.^^ °' !,''!.''''""' """tnietion if he coold ,how not only th«
f th^^Je^

'»'?*' have happened, hut that it ».,„« have hapined,the a<;t complained of had not ^?en done " PF""™.
Walkn V. doe' illualrate. the other aapwt of the principle Com- ITalh,

and rrr."'" ™P»««d ty« Act of Parliament I LTa canaT-and were required to give notice to the k«e«i if du.ing the continuanceofthe lei«e the navipition w«i. aUowed to get out of re^i™ Zi^
o^

the |e»ce, .houFd n«ke default in executing the repai™ ^°„tedout, the tommiMione™ were further authori«d' to takeWeSon oftt» tolb and themaelve. to do the repair.. The lS« SS^Z,„

thJSri'.,.r . i^TTT" «»" "o "otice of it to the le«e.though a aufficent time had elapmd for the girini of >uoh notieeAbarge entered the canal while tfclock wa. S o« of"^^Jwu
FxZ?^ V.^^ii'''^ 7 "" '^'^ "' E«l»qii*, and affirmed by the

«^L?Z vi'""^'- '?/" "<! «"'" '"y ^«''« °™" »' the barge

that the damage could be the consequence of the wrongful act o^ '
"

' (llll7MB.*Ald.TO.
gu. «ii.orj

I.. k»p uu tho l,.n™;"r d™,.» »n t ."^"^ "b ,g».„,n on th. |»rt o( , l,„„r

S^i \^^l^'f% '^"k'S"'""
""" '"""""^ "' ''«" ' B»^'*'». 7 Q. B. D. 511 .

^h.ll b. I.»t„l (or tk. u„m,m«ioa«..Md Ihey u. hmby .uthori^t•

judgmeot.
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Wightman,
J.'a, jodg-
maatiatlw
Ezohequar
Quunber.

omiMioo ie in OUT judgment to auert a fake proposition of law The

fZ^t fc.i wT?!^'' "?* '"™ ^'«° "• "^ «> "" givi-W notice

^.^!i^^*?'*""- A"'«''»™«aid,thi.i8notprov^7tutiti.

Thti^ ?"?"'",*«' "Wf^wy. or natural result of nSt givii^ notice

riti^ of^ iJ"*"?!,'
""t "^™t to bring about the refult

; the

tSrX i "nu "°t ** 'J®"'""
'o bindwit." Wightman, J., in

^SJS!?T Cbamber thus deak with the eame ^inTT"! i"

^ff tSvVLT™ a"^
be«n given the repairs would hV.e been done,

wlv.i^k^
been done the lock would not have faUen in. Suppose

tlTf^ Commissioners had given notice, it doe. not foUol ttuit

i^mrrj°"i^'"™ '^^^- ""* " ''= ^'^ "»» 'be CommiLTone"

bTrorde^eTlL^'" 1 ^r'"" **' ^-^ '" <" *>" '«='' """'"t

^Zonmw " ?*"^ *".* necessary consequence of the omission

Ooocl™™. l^fr^^""""^?™ *'"' '™^ '"'**'« to repair." '

natS r^tTT"**^ "*° S'™ *5i? contrasted'aspects of what is a

d^Si^n ^m/ *
' <»":«^.".™'=«- On the one han^it is not suffi-

m^iV.r^ "f^- i:"^*? *° '""' *bat the saie consequence

O&^Ztefl ^*''?"' « ' negligence that founds the UaWty.

the inL„ rt^ •

',!! S ""i.^"^."™*
to show that the negligence, and

?nf„^'^„!5'' ™i''*
^'"' ^™

i*'
''^'1 ™»*' '^tbout shoiring that the

t«,im, ""'"^ ""'"''' "-""""ry^urse flow from the negUgence.'^ '•**». (Ws of straymg horse, have been already* noticed. In i« v«tfey> a more comphcated state of fact, eiistid. Defendanfsdutywas to repair the fences of a field where he kept a mare ThiTdutv he

SltiffhaT^""' °T f'
"??"«'' ' gap '•'^fi-'W -beX

.oT?,^l » 1.''T'7.'"'? ™. kicked by tie defendant'^ mare, and

^e^. ™ll "fi,*"
^ '^\ '^^'' ?»'"*'« ™' beld entitW to

ttTIShwf^/ f°^ ^f*^""?
•"* *^" foundation of the «!tion w«.tne neghgMice of the defendant in omitting properly to keeo un this™^it' " "" *'"°"«'' *'''' "'8''^"™ rte^detnd^fsCe

cS^^ 1, "r P"r •
""> '*"* '* *" impossible her owner

time ;^^^ fl^*'
''°°''* "* "''''' ""^i* ""dd^ in the night-

«,TrZi?W- "
among steange horse.. Se distinction drawn bythe Court between this and those oases where the question of a ferooioiior viciom disposition was raised* i.-in those case.TknowlX^

Di..- . nr*^' *"."" "" "'iT <•' ™°»'»- «» to their proUbk 3ct
" 3^L™ 7 ^""^ "^^ uuMtisfactory. H an Miimal is

SC^^n^T^^."" »°»,^.'»i>'«J Wok." the owner is not

*W ;ii
*^™'* *"?' **" K"""' disposition of the animal is suchthat tHe owner can, without negligence, iTume that it willTt acUn

d»f«i<Uiitr^
«r<«P~ti»e of any queation of nggligoice on the pi>rt of tfao

»i.rth« th.o™„^„i^ LLSi.E^'' '^'"•iP-vf-.*" "^
i°"«'<" <•» ».wi«i oi Ml uumw «iaiw«e(i» HOI,™u Uablo for •n unexfliuwd kiot
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m^ifit dZ ^** - "^? ^IfP"*"™ t" kick that it maymdLX
wWe?t rt^H lTP"''fif'\°? '*" <'™":' "ken the ho^^^^

whirift^S^v^.^ T^ ^t'- *•" ^"^'V « not «> '« «»ote from

f~ll .1 .
™"' *° '""""^ '" *'«' nature and obvious seouen™from the onpual wrongful act which allowed the ho«rr«t^wCan opportunity of doing injury is given » *^

wortL;t 1ndttl?iTd,™in"ct.t Xmt^tr ""r'' "f'^-
"'«-«°»

thishranch fthelaw\be?wrr^fl'XS uS^'ua'^X^^^^^n the result Bow to others, but which are not negh'gentTnTaw S^e °°V'°r°«
"

flora:"n":?rr^ur^'^' t ^^^^^r'^ ""^ ^- ""tMi^"ss'rL"''
H-l M .

results; and acts which carry liabiKty becauKi thrir i"™™probable outcome is injurious «,(,, though?^ fact 2 cSruenccs *"'?""»"

Tn «t fs°:egbw*iftrr"T'^^- 1'^" '«' v^*^^-* ^^^ •°*'""'
o„H ;-• "'""K'"' " *•>« doer of it by thinking might anticinate los^ '"'»'^d injuiy ^ a natural «,d probable consequence to*some tUrf wiS^ ''"°*8"-

FurthTtt^I 7 " ^r
P"'*">' '"' "» • d"ty not to tenegC^t

fl^^ ; ^.^'?' * "^Kl-gent act is responsible for the consequencesflowing from ,t m fact, even though antecSently, to a reasonable man

::^rcqa»n^,rta\r.«;L",rmS\3r^LllL-™;
' llnmrmrt v. ICiite, 1] c, B. N. S. US*.

r»ilro.,l line, the drirct .l„JS^ hi.I'nS; ''S "*' *'""° '"'™» '"''"I! °" •
Woro they were l"Zd ll^nS^.Z rf fr:IT ""

^'l '«," 'I™' »» "» ^ "d
U.W., holS there J."„„ d,,"; CIrtt "i^S' "X^.M" "Z" °' 51° ""«?"''•
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Ha T. Hoc
Siver Com-

Cdtim y.

would not anticipate injurioiu conwqnencea, even though in fact such
con«eqnence« in fact foUow. The doing of the act a not negUmnt

;

tnerefore the conjiequences are irrelevant.
In mu V, New kivtr Co.,' an open ditch, insufficiently fenced and

protected, ran along the highway. The New River Company caused
a stream of water to spout on the highway to a height of about four
feet above the level of the road. This jet was left unguarded by the
servante of the company. The plaintiffs carriage was being driven
along the highway between the spouting stream and the ditch ; the
hones took fnght at the spouting stream and, swerving aside, fell
mto the ditch. The defendants rwisted the plaintiffs claim on the
ground that the unfenced excavation was the cama prozima ; but the
tourt were of opimon that the spouting water was really the camammamoi the accident, and that without the negligence of the defen-
dants the accident would not have happened ; and so they were
responsible for its consequences.'

MoZ: 'L^ , S"!?"*
'' ^'^ ^i Communowrs is a curious case.* An Act

Co™»ri.-
" PMhament authonsed commissioners to construct a cut with

miKrt proper gates and sluices to keep out the waters of a tidal river and a
culvert under the cut for the purpose of i draining the lands of the
plaintiff and others on the east side of the cut. The Act of ParUament
required the culvert to be kept open at aU times. In consequence of
neghgent construction the waters of the river Bowed into the cut and
bursbng the western bank, flooded the adjoining lands. The plaintiff
dosed the lower end of the culvert and thus prevented a considerable
extent of diinage

; thereupon the occupiers of the lands on the west
side removed the obstruction, and caused a large addition to the
water on the plaintiffs land. The defendante contended that the
increase bemg caused by the wrongful act of those who removed the
oheteuction which the plaintiff had rightfuUy placed there, the defen-
dants were not hable for the enhanced damage. The Court" held
otherwise, upon two grounds

;

(1) The culvert by Act of Parliament was to be kept open at
aU times

; consequently, those who removed the obstruction

T^^ "° °""* wrongdoers than those who placed it there.
(») Assuming that those removing the obstruction were wrong,

the primary and substantial cause of the injury was the
neghgence of the defendants ; and it is not competent to
them to say that they are absolved from the consequence of
their wrongful act bywhat the plaintiff or some oneeisc did."

The second ^und is tno broadly expressed. Had the ownere on the
west removed the obstruction wantonly, their conduct could scarcely
be regarded as a natural or probable consequence flowing from the
negligent act. Their act takes its colour from the consideration that
they were owners, and " imagining that if the neighbouring lands on
the east were abo overflowed the injury to themselves would be
diminished • A man may be guilty of a breach of his statutoryduty—that does not justify another who is only affected by thecommon loss of aU the realm to set things right /orti manu.

• (1868) L. R. 4 a P. 279. Cp. Corporalio, o/ RMiigK ». WiUitmt (1893). A C
i L. R. 4 C. P. 2,9, 287, pe, MonUgue'sSTf ""'"' "" """' '''•
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AmiM V. iowfon ami South-WfJitem Ry. Co.' is the leading cue on »m./» ,. t.
the matter we are now dealing with. The company's servants had ** "' «»•
cut the grass and tnmraed the banks and hedges at the side of their
Une. The cut grass and hedge trimmings were then ral<ed into heaps
between the rails and the hedge, and there left for a fortnight in
extremely hot weather. The heaps became very dry and inflammable
and were set on fire by sparks from one of the company's engines. A
high wind prevailed at the time : the fire burnt up the hedge, passed
over a stubble field and a public road, and destroyed the plaintiff's
cotUgo about two hundred yards from the line. Brett, J., in the Brett,.!.-..
Uiurt of («mmon Pleas, thought there was no case to leave to the jury ''•»'

for no reasonable man could have foreseen that the fire would
consume the hedge and pass across a stubble field and so get to the
plaintiffs cotUge at the distance of two hundred yards from the
railway, crossing a road in it« passage." Bovill, C.J., and Keating, J. J»d8m,„t it
held there was evidence : " Under ordinary circumstances it may be '!» Court of

that hedges are not expected to ignite ; but, if there be collections of SC."'""
grass and hedge trimmings near them in a very dry and inflammable Bovili, c.j.,
condition, and these by some means become ignited, it mav fairlv be

""''

presumed that the hedges will be in danger, and who is to'say where
'^•""'•^^'•

the danger will stop ? " " It is not, however, for us to decide whether
the injury ctimplained of was a probable consequence of the conduct
of the defendants servants." The dissent of Brett, J., is to the pro-
position that admitting the neghgence that produces the fire, the
destruction of the cottage at a distance of two hundred yards was a
natural and probable consequence of the fire. The two other iudge,
held that the negligent act was cutting grass and hedges and leaving
the cuttings to diy in heaps in a position where when dry they would
most readily take fire. If from this neghgent act injurious consequences
naturally and ordinarily flowed, a hability to answer for them was
shown.

b„ i" *J'VT"''»'
in the Exchequer Chamber much stress was laid ,lud«™„l.by the defendants on the dKtum of Bramwell, B., in Bl0h v. Birmhu,- in&

ham Walerworks Co. :' " It would be monstrous to hold the companv fi'^V'hable for neghgence because they did not foresee an event that was
''

so remote from probability that for many months it could not be found
out what was the cause of the injury to the plaintiff's premises." This
Channell, B., in giving judgment, explained thus ." I quite agree that ch.™ll B •,
where there is no direct evidence of negUgence, the question what a expZ";™

'

reasonable man nught foresee is of importance in considering the "' ""•m'™".
question whether there is evidence for the jury of negligence o?not

"'••'''"«'"•

and this IS what was meajit by Bramwell, B., in his judgment in BIM
v.Btrmmgham Waterworks Co." "but when it has bein once deter-
mined that there is evidence of negUgence the person guilty of it is
equally hable for its consequences, whether he could have foreseen
them or Tiot. " An<1 fl,:<i ««:«:«« _j—i_j l__ n. ,

.

^ . .

• r870)L.
Mtttotui, 3 W. Bob

„j, .
" ~:—.j-^..,^...,, nui^tii,;! uc cuuiu iiave loreseen

:. And this opinion was adopted by Blackburn, J., in Ch«nnell,B.'«.

V^n *?• '" n" ;' ?• '" " " '-' P- '• I" Admiralty, Th. w BlS""^Rob. 7. where Dr. LuHhtnirtnn piil««l th-t. tl,* ™.,„ ,:,._;* .,. . "y "laejc.L tT . ,

.

** ^' ^- '*• "* atlmiralty, 1 hi \.v ni,„.L

Z'rr\ i"
" ?"".: '• *'"'"'

P'-
I'»»l>in|tton ruled that the pre.umpti.m ii tii.t ,L, fBTeiituil low ,. to be |,ro.iimed dne to the eom.ion,and not ti aiiy3w "a,™. ,

'"'"'

it »„hJh r.t. . ri, J ,{
"'"."' "; eonaequenco ot pugili.tie entortainmonta

".4°
l^*93),'2'ff'4i-7

°"" "'"""^ '"" °'""' "" """"""^ »« "I" «"*' -
• i.R.8C.P.aL The Irish oaieofO'Oor»io,v.OOofm<i»(1903) 2 I R 573 ianoteworthy here. Delendantkept N.,, and h«i twenty hi,4 of them i the Srdi!
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C'onnidered.

hi.judgment
:

" Wh.t the defendant, might T^Mon.bly anticipate i.
"

Mid he, only matenal with reference to the que.tion whether the

tlTtT "r T""*?"" " .r*'
"«> "-"-t "Iter theirtw"ty if

ltZ7?r„^&' negUgence." " If the neghgence were once ctob'

e™^;.H 7}^ ^ "2 """" **•* " ^^ ""'' ""o™ damage thJ. wa.

»E^; .if""*"
*™\^ «'"" ' «>»d' ^h"' •>" ma7rea.onab^anticipate that perjons will be pa«.ing. and hits some one he isSvof negligence^nd Uable for the inju^ he ha, caused

°
but if he*^"^m h,s own wood where he cannot reasonably anticipate that any one

whit a' oe«™ "Jlav
' *" "V "'" ^?""" '"' "'«•'«. -W^h 'Ws^h^t

wWktr'^h 1. H "'"™.«Wy anticipate is important in consideringwhether he has been negligent ; but if a peisSn fires across a roadwhen ,t IS dangerous to do so and kills a ma^who is in theXiot^aarge income, he will be Uable for the whole damage" howZr mat
iofhr/™" '?; *^ *° '^' 'T'y ""> •»'""°' -^ "P that heSdnot have reasonably expected to have njured any one but a lahoi.rer "

rh'-'cSr^t ""whe;?,
"" ''"'

"^.rr' '^'^- B'«kbum,nowev«,1::b1^d
Cibum"^ ,Cl\''t ' "'! '^/ r-T'"*? "'"= ™ the verge of the riilway on

state they might not have been burned only yn the company's premisesand done no further harm, and whether the injuryf therefore wi'

ZZ^^ rr*"* ^^'}'
^"^'t ^'"'f ^'y- '» that7;aught fire, Z

«ffs coXe "" *° ""'''''' *''* '"^ ""'"^ *" "" '^'""•

exisMfc'l^".i""rvrl''''r !!:•'• "'"'" »'^8"K'"''e « once shown to

thlv'l^ .
'1'"'"^

^°I
*.'" '«'"»«<l'"'nces arising from it whether

or un^ flTtl"'
'7""*'' »'«' intervention of some diverting forec

r„„ th ,

*;*""'"? " ™"''«"'" h" been caused by not separat-ing the two points which were mainly argued: (1) Was therUnvevidence of neghgence to leave to the jGry
; (2) if there was e "den.^

flowfiS'^Tt^
*" !" **" ''^' 'r r* """y "' "«= -n«q"en"^Itowing from the negligence were the defendants liable ? It wis withrespect to the first pomt only that any doubt was felt by the hSg^excepting Brett J The doubt may be thus stated-the defendsbeing authorised bv Act of Parliament to run engine, on 2b iS^,md the emission ofsparks being necessarilv incidental to doing so, the

anart ^l n^-
*'"'"''

"t'V«
*™''* ""' »«'"' «"">> with liabilityapart from neghgence ;» while, in an orfinary season, the heapineof cuttings along the hne would not in natural Ld probable scqueTcf
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produc. the fire. Bearing thew two fact, in mind, was the heapins

would not kindle fire from spark- alighting, evidence of negligence

r.,, ti r".;" **"? °' «™P«™«I dryuMS, when flie mTgfit becanwd by them m ordmary coarae, if . spark alighted ! And again.
It being matter of common knowledge that engines do emit srarks,was there evidence for the jury that the fire originated in spark, fromone of the company . engine. ? Wa. the duty of the railway com-

ofext^Zw^"
'?''""« °«l">"y P«cautions, or did the knowledge D„., t„ ,.k.of extraordinary circumstances bind them to use greater precaution.?' P»i" »•«

On the second point, in the Exchequer Chamber at any rate, there was ^'""' ,"»"•

fi^t o" nttl ,''""""
r*""' ^i l"-'"™"*

th" doubt on the i'^rhrst pent tc the decision on the second, have been landed in perfectly
unnecessapr difficulty in discriminating the natural con^quences ofa neghgent act, for which a wrongdoer is Uable in damage. ; since

,„hL}^
"MTe^iioM u»d bv Lord K.her. .M.R.. in .tating ih. rule of 1«.- aopMmd»d to « very different ef.,. o( c««,., do not ,eem aem.r.te. In u'cSZh

J n^'„ . I
"."' " "''"'',• "" '"'' •"<•» '° "•» «» "» "•t where « pUintig h„

for»7therr„ "e " "ri'"'."' °'
l'-' ?•'•»-''"• "-o pU^ntfn i. emiHeS torieo."

.™i. ;5
'*""'«" """<••' .oh"*' ««" tlie dire,.t eonmiinenee o( the wronnlul act .nd

he Uid down and which wa. override,! in S^M r. L. * S. W. «, C'o It hSTCn

.?;„
wronglul

;
that being e.taMl.hed. then, 2nd. what are the aetual eon-

o po.( not ,.* „»(,. The defendnnfii view of the ,,o«,ibilitie. of hi. act i» very raXriJi

uJm,"T "'""''"
; " "' '; "'«"««"' " "»' ' " "'"'ly immaterial To Umit

Itl^^
when onee negl.geneo ha. been e-t.bli.hed. Cp. r.^'lia,,,/,. 15 P. D 15Aeeorting to the formula in the (km,', WM SclmU, Va«i. it would foreiami'le

™m.i„„ ,h™ ' ''"""K? »"" <"."";" •««''"» the wheel of plaintiff', eh.i.e. the

hi t 11 \ P""™,-;;" r"" '" "" '''•'" "l-" the da.hing board, the daihing

heulh! th^ . S' °',j'"' "<""•,"«• I""™ I'i"''"'! «"<i i-i-'ed the chai«,
; it w.5held that the plaintiff eould reeovcr for the whole mrie, of raiiadventuren OfcouTO

D^oSoTieh '7^ 'T ".' "/ '"• ""' '•'"''J' '• '» "» ^"'a'red. not from
™;

probable antioipation of particular con.equence.. but from the probability of on

ITwl^lL ,lS, 1' "f "/ ^^- """I '2=- '*>• i' ««- '»i<' <'°«'" "« damage, mu.t

?«t wa. adoo^ "I'J'i,!'™'""' u ''""""l"-"™ »' "'" »''» ™mplained of
,
and the

^ilfo^™ ,.' IT^ • "T T""* "" l"<'«"n«'« which the wrongdoer from hiaIKUitlon mu, have contemplated a. the ,H-obable con.equence of hi. fraud or broachot contract rhw doe. not lugem «ati.factory if for no other rea.nn, vet for that

»om. »c ,erro Ir.c, car I, di«l,U Had mnumna d, ttHlenl dt kime. Who can «av what

nrth'!;;r,fclMr"T,"''''''i'"'
'„•";'• '' •.""'"'' »'°"«''™"- ^o t-obMy cont.nr,,laVe,

Hon. *..If
The rule in /iKrfcj, V. fmman.Sr. B. 61. iiim.lc.; open toobjec.tiona: -It a man wickedly aa.ert. that which he know, to be faW. Tnd ther-bvdraw, hi, neighbour into a heavy I,,,.." », j, rc»p„„,H, /„r •(. or /,» «, mJ,„lZlaL..-».. ,», »,„.,,.,, .„,„,„,, „r ;,ro6oMe „„i »,.,!„„ „^,ae^.. if'the "."^^'re.cnta

Hoii;, from th."
^"" ;",'"•"" "P'-J-cd. "all the lo.. naturally and nice.,.rily

lOMI
). £ y. B. bMO. A railway company in the course of doing Btatutorv work left aS l'i\rt""r ''"™«li •'-ich a thief crept and ,t„l. gooji. The cL*™, wa.

V 6wL ™ I i; B °:±^.^
'"'"^""' «»• Co.. 1 Fra«r 1060. In H„rr,.

..™T;i:i» Tu j
" *"'• '?" 1"""™ *«» con.idered of the re.pon.ibUity of

,.l«rion giving a child dangcrou. toy. whence injury re.ult* The conclu.ion arrived

?h'« .h,™ I'^T °Tr • ':V''""
"".",'" "" ""'" liability where tho injury ari.en fromIhe .b„„ and not from the uiw of tho article in que.lion-in the i..e under con-

mMtT:,.V, T""?-
T"." /I™'!""' ""• con.ideredi I. Wa. the defendant

fS „.S Ta
°"8''«"''™."' '"ymg an airgun I 2. If «>. could he have reaaonabl;

antioipsted a dangerou. and improper nw ol it T Both were aiuwered in the negative.
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Sir H'm.
Grant,

Md that, neghgmce Being .hown, the penon guilty i. .iwwe«ble lorM the con«quenee. "whether he oouirhave forJen them o7not.'°
I he same pnnciple crops up in very .uilercnt •urroundlnm inthe judgment of Sir *illiam (Jrant, M.R..Tn Vaffrei, y^Z'-Tc^of trustees neghgence letting eight yearn go by in which thev o^

^Zi^'fCr"' Ti ^^ '" ('fr.mentTncUt thatth^ tol

Sh2mTmmZ Z^f* TI *??.i»P«''»We to warrant chargingtnem, Sir WiUiam Grant said:> "Even supposing they are riiht inMying, this w« a very doubtful question, iSld they coJd^nofl.J

IZ n:Sl^'^
"'
"X^""' ""

t'^''^'^'
y^'- " ">«? l--" been already

t^ ttt nmtr'^'f °^ vT^ ^ responaible lor any loss in any way

Iro^ertv'^ZfM^n , k' ""t?""- ""y > "» immediate caus^, the

f^rt^Zt / A™ ***? '" » ""•''"™ »<> """'in that loss,
If It had not been for their neghgence. If they had taken posaessionof the property it would not Save been in hU^pos^Ton IfZIZ
t an'eT™ f'''' rt ' '"^^''^l'" "7 »«""«<S that "oMZ
thefr faultT ' ^"^ °' P"""" »"«««^"™' That was

^Sli-rt in WPv°^*^"^ "r^* \^i"''>'
*»«"' »"=e"tuate. the decision

Tr;S'^"*rf"^J„.'t»~fc" ««<« S-HtfA-rMte™ By. Co. Defendants' vesse"
«««. ^ ^;?« d"ven upon a seawall, became a wreck and could not be removed

^^'^"'^JV T '^°-^° " ^"'^^ kave caused vZweproperty on board to be sacrificed. The defendant first removrf

to tt „.r ,?.' "j'rH°» "" S"'"* »" ''™»«'J dam^e was done

f^r theZ'L r*"
f-'f^-xJ-f/ontended that they we™ only liablefor the onginal neghgence and not for the damage done while the

ft^LTot're^nlw rW^P^r^ u™
'^"°—

^
*b^^al

nmwv "?""»'>'' ?? ''"»'' "P the sUp while containing valuable

i^™L Jt .K ? °' this contention i. that it assumes the con-sequences of the negligence of the defendants to terminate when racethe ship was on the wall, and the waU wa. being injuredb^ Hie bi^p!

I™

J

the impact; Yherea. the injuries inflicted were^rect

^^ZTh" f *-
'"«''8l»™

- filling 'l-e ship to get on the wSBetween the deciaion m the Exchequer and the hearing in theX

dUtiortion l»tw«^ th,ZUTB.L SiU^r.k '^•'*' '" J™" ^- " <' Tho

iirte :^T7.£S: "Si:r •::*iEr &^^^^^^^^

Tlie RTound i

tp. Strwt. Fo»ndation8ofl«r»lI,i.hiUt«. »„i ; m

L

» i.e. 496.
'

iKi' tVUL.^ ^.^'- ^' " El. Ch. L. H. 7 Ei. J47.151 ( The Ocorg, andstehard, L. H. S A. * E. 466.
Cp. TAtf IMmg'-as, 7 p. D.
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ohequer Ch»mbor, SmM v. LotiAm and SnuthWalem By. Co. wu
decided in the Exchequer Chamber and the law wu eatablished to be

u ' j} '"8''«""™ '""« <""" established it would be no anawer
that It did much more damage than wan expected :

"' and the deten-
danta were hable for all the attendant consequencea. So long aa the
original wrongful position of the ship continued, the Uabihty attached
through all the consequencea. Fault founded the liability of the
defendants, and continued the measure of it, till it ceased its work-
ing. Had the defendants not been in default, the maxim that losa
hes whf It falls would apply.' A duty to remove the ship in a
reasonable time and manner would attach to its owners, and till
default no hability for damage could arise.' The defendants' view
was untenable that when their ship was at rest on the wall, the negU-
gence that got her there had worked out all its consequences.

Wihon w. NnOerry' was decided on demurrer. The declaration wilmnr
alleged a duty on the defendant to prevent the clippings of his yew IVt«*«rr,.
troes, which to the knowledge of the defendant were poisonous to
cattle, and actuaUy caused the death of the plaintiffs horses through
eating of them, from being placed upon land other than that occupied
by the defendant. The analogy sought to be estoblished was with the
uise of FlOchar v, Rylandt,' the Court refused to recognise any such
analogy, and the more so as, by the terms of the declaration, the
duty sought to be established was not only to prevent the cUppings
from escaping on to his neighbour's land, but was so broadly expressed
as to cover the case of their being placed there by a stranger.

Next comes the interesting case of Sharp v. Pawett.' Defendant's .?*or. v.
servant, in breach of the Police Act,' washed a van in the public '"»««''

street. The waste water ran down the gutter towards a grating
leading to a sewer some few yards off. The grating was frozen over,
and the water, after flowing for some way, froze also. The plaintifl's
horse, while being led along the road. sBpped on the ice and broke
his leg. The Court of Common Pleas upholding the decision of the
judge at the trial, who directed a nonsmt, held that " the act of the
defendant was not the ordinary or proximate cause of the damage
to the plaintifFs horse, or within the ordinary consequences which
the defendant may be presumed to have contemplated or for which
he 18 responsible.' "The expression the 'natural' consequence,
which haa been used in so many cases, and which I myself have no
doubt often used, by no means conveys to the mind an adequate
notion of what is meant ;

' probable ' would perhaps bo a better
expression.

The act of the defendant in washing his van in the pubUc street r„„,{d,r,tio„
was wrongful as against the pubhc, though not an act in itself con- ottli.<,a»«.

femng any nght of action on a private individual.' If the water had
» Per Blftokburn, J., L. R. fi 0. P. 14, 22
» The WotyiT^Ninu,2I>oAB. 83.
' 8mjMT Kelly, C. B., L. R. 5 Ex. 207.

'. i'„ IV,^'*^^' ''°»'"»»T.W<ioie.(18M),2Q.B.281.
*> L. R. 3 H. L. 330.

• (1872) U R 7 C. p. J5S. SlivauT. McKmtir.lSV. I. K 115; M,nl CMrrtt

ih™™ ^»5i?;k ^1 ' .f*"""' ' ? ^- "» "' '- B- » Ex. 167, in one of .hich
there wu. and in the other there whs not. a negligent s^t proved'2*3 Viet. c. 47, «. 54. 8 Per Orore. J.. L. R. 7 C. P. 263, 259.

„,I™t'^ ."mT ^,,°??'.'8?'V""'?"^
""y *° •b"™' itandMd

; it i« notu sction.bly

;!te ly ' w M '
"

"l?;°'l "i"^ "r"' °"""f^ (») •hieh injury i. a
niturai and probable reailt to be foreseen by a reasonable pe ion at tb>. time of acting
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•t once formed . puddle «,J frojen, .nd the ucident Ud foUowed

would dTuhST *''Ul''''i.'^r
•'•^ '^' "o-nmittrf. aTepS

Jh! %J.™.« '
'»".''«;'"'»" o' « nunance on the highway horn whichthe plaintiff .uetamed particular damage. WheS the wTer h^

,hT^l"r "f '"J' f?" '"'« t"" channTpnividS for w«te" atr

The wlJlfr
'"'' P'?''"'''''

'""l"
"' ""Pontiff, act we ™,t"^'

.h.f™^ '"
'i* FT" "'^"'''- 8ub«,quently, another aZw

iSjt^^^'^Z:^^ f^r""' "" ""'«'• Howth^'wate cam'We
water Tun™!?"' ;/'" (nitterwa. there for the n-ception ofwalte

XlaeeiliXtft f 'T 7" 'here any duty on the defend^"
!;rh!7 fl* J "" "'""; P'""'' '"' "» PuMIc road by hi. wrongful

thr^.f„ k J .
'''* •''"* ""^ "" "" »»"'' duty

; for that when
^„r,M ."* «°*. '"^.."" "»'""' «»»"« «" coi^uence. of hiswron^ul ac ceased Thi. implie. that the mere actTSroX"ate!

w„;l» 1 \ 1 . " '"gotten that the conncquences of a neehirent orwrongful act laat no longer than the negligent or wrongful coSenc^,are «tu.lly operative. This i, well fllustratcd by ?*e^3' A
™Lr n"i^ "J"'' '",\^- '"'*^"'»5' "'

" "™' i* wa. .ought to make her

^und Uf fl r 1""™ "1: »!"'"" '"'«' ™ 4 '»» o? thrSgrounds- Ut, that the vessel having sunk there was m obligation to

•nothor. tho%»rt, who ?« iniurS . ..^If.^. .
'"'"''' "T" ''T "" ">i«'onduct of

Md not the .H.;„^. , P J-
'^^° "^tV' "'

'i"
"'•'"'" ' ">• promotion of pnb'^ioS.„d^„o^tthc^.dv„t.^e„,,„d^^„.,.;^^^^

> 7P. D. Ifll, 160.
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hght the wreck
; and th»t ui indictable offence h«l been committed

by the defendmt. in the ohuinel of a navigable river ; 3rd, that there
wa» a duty to give notice where the wreck wai lying. The thip had
•unk through neghgence, and \l .he had not eunk no accident could
have happened

; yet Brett, L.J., negativing actual negligence in
thoM, reepoujible for the ihlp after .he had got into the poeitlon whence
the danger anwi, point, out " that no greater Uability can exi.t again.t
the defendant, than if their .teamthip had .unk without negligence."
The negligence had worked out it. effect., and any accident wa. the
reault of a new cauM, not of the original wrongful agency.' The
^.tinction between thi. caw and BaUiff, o/ Bomney Uanh v. TrinityHome 18 that between a negligent act which had become inoperative
and one where the negligent act wa. .till working.

SneeAy v Lanaukireand Yorhlhire «,. Co.» very UMfully illu.- ««,*„
trato. a pomt left untouched m Sharp v. PoweU. There wa. admitted wj *
negligence on the part of the wrvants ol the defendant company in

»•«»'»
movmg down truck, from a aiding while cattle were srowinr tTiTline
whereby the plaintiff', cattle were «,parated from the drover.,
frightened, and dispersed. Most of the cattle were recovered. Some
however were found lying dead upon another part of the raUway,
whither they had strayed through a defect in the fence of a garden or
an orchard, and which, though in fact on the defendanto' railway,
for the punwM. of the cam was treated as if it had been the railwiv
of Mime other company, or a. if the .traying cattle had fallen down
an >««»»rded quarry. It wa. contended that this damage was too
remote The rule " wys Blackburn, J. " is sometimes difficult to Bl«,kbumapply, but m a case hke the present thi. much is clear, that «> long a. J.'.,.l.t«.'
the want of control over the cattle remain., without any fiult of the "'•"' °' ""
owner, the eatua proxima i. that which caused the e«;apd for the
consequences of which he who caused it is responsible Suppoee
for instance, m former times, a reclaimed falcon were frightened and
escaped, the natural consequence would be that it would be lost
altopther and the perron who neghgently frightened it would be
liable, ilie natural and proximate consequence was that it would not
be got back at aU. So ii you have lost control of cattle and cannot
get them back under your control till they have run into danger and
are kdled, the death is a natural couMquence of the negligenci which
cauMd you to low control of them. It i. the most natural consequence
of cattle being fnghtened, that they should go galloping about Mid get
into a dangerous position, and, being in the neighbourhood of railways
should get on the line and be run over by a passing train, whether
that of the defendants or not is immaterial. When once it is established
Oiat the catUe were driven out of the control of the plaintiff by the
defendants neghgence, and that the control couU not be recovered
till they were kiUed, the hability of the defendants is beyond dispute

'"

Lord taims, C, on appeal puts the matter more shorUy : "ivery- Lorfcim.'.
thing that occurred or was done after that (i.e., after the cattle were 'ummuy.
faghtened and infuriated) must be taken to have occurred or been
done continuouBlT. '

' rUimr T. Aiam, 1 Taunt. 3U. In HeKdvin T Tht Cihi ol LmuboL 90 rk.> K

• UK..V14. a. 263, 267. * 1 Q. B. D. 42, 44.
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Pmrmm i

Cat.

Ilurt V.

Tli« KaUlitv u. th.refow, n>«l. dcpendwit, not on th* n»nu..of th« wrongfaf «t, but on th. .bMnc Sj now,; to di«rt „ rj^TiJ!

th« fir,t mip„I«, „th.r .pen.U. ita..|J, „ by Ih, d«th oftlw^jrttk. or i.diverte.1 by «,„„ imknendrnt Mency mtervEiJna Th. j«

'

h.tw«« tie n.ult in «*«7.r. /'S'^Jd*Z£f v Z^ .*'""'";

former the inquiry i*-wu then uiy n«glinnce f Th. innr.r i.no
;

l«c.u« tiie efl«,t. of th. «t ch.,^*i „' k" .^" J!
n.turjl ud probable ,nd to b« fo««H.„^n th. ifttTr thri^^n^^

to a luwwr along a public footpath bf» " rtrai»h»«5il ". «i! ? .

too .falling from the window ofa hoi. th. ^b^^'bl'lf^^'n?to th« footpath. Th, ouuid. had b«„ compTe"d th, Sm^/^rk
the hoarding to remain after the outeide of the hou« w^Sed^
«d » JhrflTh""' r"''K"«j'"",?

• P''"''' -"^'l thrtTto^printana to threw the atraightedge out of window " Tk.
'•;""»•

wa. highly improbable, alid a^man'nlS' nTtird JiJ^'llwmpmbable accdent.." The Cburt wa, of opinEn Sa?tC w2 J
forTer;"?""*"''?

"° ''"'*™'* "' "•'•"''y "W""* tho general buiMeS

oalnC . Y.if ""t
'"">'''y "«•'"'* th,-8ubK,ontn«tor for theplartenng « neghgent act waa not eeublished; had the conduct

CLltittt.' '^" "•'"'«'"' *"• <="->""- would noThat

|n^rwrup''tSj:zK
Thi. bamer wa. made by a hnrie ietup lengthway, next"he foo ™tTthen two wooden barrien armed with 'fii^coJaZTa^^^
tlT- 1""" t"T" '!»<» t'^'Wl' wLh ; ve^rc^oSS^^T^another large hur^ «t op lengthway,. which blocwT STif the««d. The gpa«e between th, two diyi,ion« of the harder WMmuaMT
rlC^wt"

"'"'''" *" P*" '" "-y »' "" "thet premiiTdoZ tKroad. When sports were go ng on a Dole wiu «.j.rJi«) jZL ^
of th. barrier rthe other^and'th'-^wJfffXnyt^k^ "(t
aIVT"^ i "" "*''"'"!' "" P'""*'"™ ™i«n« one of"he houl«

the olltlS"^
'"

"'"T"".*!
"'""« "•" "•'•'«'' 0' ">' '"»''• nThe dirtthe plaintiff having made hi, way Mfely through the o,*niM in thebarner, t«me.l to the f™,tp.th, intending to wafk along herthere,t

whom the ckeval i, /r«e hurdle had been removed The jSrf"und
' '• B 7 e p. 2iM
' |1877)2C. p. D. 3«».
« t.f

.
p«r Btrtt. L J. 37S:

' L R. Q. B.

:

I Q. B. II 42.

3» B. D. 347 ; Pm«U v. />,„„,, 57 Mam. 300.
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th.t thm wu not Hone bjr the dehndut or by hie authority. The
itefrndmt > act in erectini the barrier wh unaathoriwd mi^ wrongful,
•nrt the plaintiff waa lawfully uninK the road. The dffemlant
wmtended that aa the immediate cauM >( the accident wan not
the act of the defendant, but that of the penwn who removed
the r»nttl ie frUr. he could not be held reaponaible in law for tha
act of another.'

The Court held that the plaintiff could recover ; though there i> an
apparent indwpoaition to aUte any formula embracinf; the prir -iple
n>verninK their decieion. However, after quotini the iudiim t of
Bov.ll, ( ,J., in Sharp v. Powflt' C'ockbum, cf.J., .ay. :

• At the .an.e c™kb»^
time. It appean to u< that the caae before ua will atand the tent thua '^J•'•• •«•<•

»aid to bo the true one. Kor, a man who unlawfully placea an ob-
,'?1"'°"'"

etrucHon acn« either a public or private way may anticipate the
remova of the obstruction by wme one entitled to uae the way aa a
• .k* i

'' *" "•I't*" •
•"'• '' *•"'» "hould be done, the probabilitv

u that the obatruction eo removed will, imtead of beinfi carried away
altogether, be placed iomewhere near : thun, if the obntruction be to
the ramage way it will very liWeiy be placed, aa waa the cane here, on
the footpath. K the obatruction be a dangernu« one, whereaoever
placed. It mav, aa waa the caae here, become a iource of damage, from
which, ihould injury to an innocent party occur, the original author
of the minchief should be held reaponaible. Mcreover, we are of
opinion that if a perron placea a dangeroua obetr.ction in a highway
or in a private road over which peiaona have -. right of way, he is
bound to take all necesaary nrecaution to pr.lect persons exercising
their right of way, and that if he neglecta to do so he is liable lor tha
consequences."'

Vlarkv. Chamhm diflers from Sharp v. Pourli in a wrongful act aa Thr Uw
against the plaintifl being at the root of it. The defendant had no right <""""«'•
to place his cheval de /rue anywhere on the footway. So long aa it waa
there It was a continuing wrongful act. When some other person re-
moved It from the position in which the defendant had placed it, because
the presence of it interfered with his rights, he waa doing no more than
he waa entitled to do. If he had set a trap for the plaintifl and had
done a wilful and malicious act, another aspect of the caae would be
presented

;
in merely removing an obstruction from his path he was,

'at I
eircumstanws, acting after the course indicated in Scott v.

Shrpherd, and the defendant's act did not lose its original wrongful-
ness by the shifting of the chmal de frwe. Its being there at all was
wrongful; and when actual injury resulted the defendant became
liable for the consequences.

Uetrop^itan Ry. Co. v. Jaekimi' is on the same Knes. The decision M,ir„fuiii„«
there 18 that the defendants' act was not a negligent one in the sense **• "" "
in which It was complained of ; and therefore the consequences alleged

'"'*'°"-

I
.' T". ""'"

VJ*'* •;? '.'!'' '"^ "I""" "" <"<^'ion o( « buTier WM lawful :aid the
.Ultcndant wu. held n .t liabk for injury nau«<l by Iti .urreplitiou. removal, ia illua
traled by Part r v. Ci(jfo/ C'o»of«. 10 Hun 5?l, a.flrmni 74 N. V. 810, The defendant
a city corpotslton, had erecKd barriera to i^uard an eicavetion in th» road, made bv

ll,*; .1° r*",'
*;""?"'? J^ "ty »"» 1>«M not liable beeanae " it waa not neoeaaari

that the barricade ahould have been made other than IcmnotapT. nor nf .neh heavy
raatenul «» lu i,ib vent ita removal by human agency. The defendant waa not bound
lo antici|jate raiaehievoua or wrongful acta on the part of othera, hence waa not required
to guard againat them, and omitting todoao was not neiilifenee

"

« L. R. 7. c. P. 25S. 9 3 o B D sn »a
• (l«77)3.\pp.C». 193.

JW.B.U.S«,S».



NEOUUBNCB IN UW. [moi I.

fM OHf al

06

M. imnuUrid .inc. no (oumlnion o( liability u Uid ' The d.uik<l

Tlw ladgmnt o( tlw Court ol Appeal in Tfe Vitu oTlJi™;. > i.

dnv.n w« foundrou.,«d to .void th" hTI:.?cr-^d toTh"^^^^^

d«t. w.« JZ^n^i'l^M'-T''
""' ^>' P"'"'"" "hether the d.fcn!

U.h^ ^ "" ""^ ''•'•"''??"• "-J the pluinUH w« cl..rr«uC
toward! the pl.int It m one of the due of peiion. for whuM heneflt

»na wnom they muet contemplate aa beins fikelv to lue the r.»,UThere wa. «, obligation on the JefendanU to .afliwdThe l^ff
Ijnd under tho«, cireu-natanc. in hi. opinion.Tthe« wm a chafn

cmei, tnen, unleia there waa a novui actuM iiUm^^^.t ii.

"I »v.ry dog >h.ll b. U.bl. in d.n,«™^ f„ !„L, d^^ !
•''"^•"' Jh" "•<"

doj. ' Th« damusinn thn. limillj . i
'."'V? 1'"°" •<> "ny t"lllii or >biK!u b, bin

(IBMII) lA p. U. 13.
"^"^ '

» tsnmt .ho nuliciomlTLu^ ^ hi. h STJ""* "' ''""i"«" ro<-.ver.br« (t..i.,

Ivor.-. .««l.m, J. .^JTTJml.t^I^J':';''
""" °"" <fcfr.W»/.m ,.„ ,,

f^inemsidmUmt. »~ "°" •°"V'«» • «•""<•<' "I *i«»iii» nmoftim, j«,d „,

fine." cp. i3.«,'efa;."r»(J!° JV! B. Sr"'"
'"'

"
•"

" °° "» """i"-

, ,

I"
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KenMdr, J.'., judgment in UcOmaU y. Onal WtsUn Hv ' '•" -
'«wfm th. Court o( Ao«,d,. g„.t|y e,t.nd«l th. Iiif",( if.biHty 'rfS'^.

tbeV bad meAlu nf IrnnwlAfliM tk.* *!...'.
for' o^.- '^' Court o( Apnaw,- gre.tly extendwl tbe limiu ^t liability

S^L?' >» """""l to th. detriment oj tbinl »m.m, J-l

Tb L r^H.
"" " '" -y" r""^""^ «r. they m»drth.™ive.h^tom dwnjge. on injury being .uB.red tUugl. th. mi«l,Z. 3

•no » Dnke-vtn on n iiding on u incbne running down to * loverwh^h cro.«d . h,gb,.y. On th. .iding w« . !.tch pobt wh"h
Wne LrrJ^ "" "'!.'''" '' -' '" »«"i»» running down h.

br.k" of E; vtilr"^ " ,""',."'"«•>' «'v«.U «reweJdown th.
t- ,

'".*''" '•" •nJ proiwrly "epragged" th. truck. To Kt th«

z^:l".r "'."r ^" "•" • »<'• ^«'^'J' »p«"t "« thisZXmovmg the ctch-point Some boy. tr«,p,u«ed on the v.n unfrt^S
ncline .l^b^^r "l^

"'""«' "•» '"''"'• The van ,au down t „
fa.tk.:iT;„'';l'''?''fi''''\'"'"8

""' "''"V ''"» "« highway, and

J. held the ladway company liable on certafn flndin|. of tbe jury : "Thefinding of the jury . that the defendant, at the time'7pl.cing

the bigbwjy of .uch interference » «u«d tb. p!«ntiA hurt appear.

.;fv'!r^
^" f"^"^ V"" '»»»l«d«'>. » word that here iL to

dbrntiZ","'^"*"!' "', ""."'"hi'voS. proclivitie. of n.ighboun."diwntitle. to the natural «,d ordinary um of property tbj um of

tb™ wi."'''
"^'^ "7 P""*- 'T^' Court of fpJal bold that

^n baHedl'"?^"™,'''
'^" *° '""« '^ "" i«y- H«l property aui.w.

.i^^tinn k J li? "''"Y f'"P«"y "><». placed in tbe dingSroii

KLn iabl.^ Ir" K 'r''' 't"
"'"•y '""'W """'-l -=l««ly have

S™„t K k "'; ?'"'''" " " ' P'T""''^™ belonging to quite a

tf^^ »""'*' "'.'•''. '^ ""F " ''••''1% o" ""> "Sway colony

lv..'f Ki
*"?ir"" m«u«of tbe company', belonging.. The moet"-ailabl. principle to invoke i. that Thixon y bS,' that tho^po«eM.ng in.trument. of danger .bould keep them with tbe utm^

SfoKth!^?."-"'""*
''""' ""'" diw^rep^icie., negligence cxi.ted

before the injunou. agency wa. wt in motion; white a railway vanproperly Kcured i. Eardly an in.trument of d«iger. Th'\Zy
SJv™'''''"

fr"-" «'''«'' « li'WIity could f^ that .ugg«t
', Xr' •" • P"''''^

"i-'y
«' ""'"""ce. There i. no preS'nce

I ^S "^r' ""'
?

?"'"''<' ''"'y h" to b. crcitcd for

wX^'^lk r'^J""^*™."*. ": '"''"''"« "»' """ W" "> evidence to

heU that „ I *'i °i I'"'
'"^' J''"^ "•'«'" ^"^ «»>« '""tber and

anlini. » ?k
•'«'' ?" r."" •'"""' '<• ™™°* tl-e leaving thequestioiu tothejuryat all.*

This brings us o Borne American caBes. In Inmrance Co. v. Ao«rio«r«Io.
/lUuniMe

' (1002) IK.B. 018.
(190312 K.B. 331. 3llM*aio«

r.i|,,T-"mS^r rS'i^'lU
,''«"'«ly, J., »l»reBMti.(.-.t.623l thoaot jl ll,»

VOL. I.

TtnU.
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Tweed,' the tuott Bbowed that cotton in a warehouse wai imuied
against iire, the policy containing an exception against fire happening
" by means of any invasion, insurrection, riot, or civil commotion, or
any military or usurptnl power, eifktion, earthquake, or hurricane."
An explosion took place in another warehouse situated directly acroaa
a street which threw down the walls of the first warehouse and scattered
burning emben about. The fire was not communicated directly
from the warehouse in which the explosion took place to the ware-
bouse where the cotton was, but came more immediately from a third
building which was itself fired by the explosion. Wind was blowing
(with what force did not appear) from this third building to the one
in which the cotton was stored. The whole fire was, however, a
continuous aSa'r from the explosion, and under full headway in half
an hour. In holding the cause an explosion within the exception in
the poUoy, the Court said :

" We have liad cited to us a general review
of the doctrine of proximate and remote causes as it has arisen and
been decided in the Courts in a great variety of cases. It would be
an unprofitable labour to enter mto an examination of these cases.
If we could deduce from them the best possible expression of the
rule, it would remain after all to decide each case largely upon the
special facts belonging to it, and often upon the very nicest discrimina-
tions. One of the most valuable of the criteria furnished by these
authorities is to ascertain whether any new cause has intervened
between the fact accomplished and the alleged cause. If a new force
or power has intervened of iteelf sufficient to stand as the cause of the
misfortune, the other must be considered as too remote. In. the
present case we think there is no such new cause. The explosion
undoubtedly produced or set in operation the fire which burned the
plaintiffs cotton. The fact that it was carried to the cotton by fire

kurning another building supphes no new force or power which caused
the burning. Nor can the accidental circumstance that the wind was
blowing in a direction to favour the progress of the fire towards the
warehouse be considered a new cause."

In the next case,' the plaintiffs mill and timber were burned as a
consequence of the burning of a grain elevator, which was set on fire

by the negUgence of those on board defendants' steamer. " The true
rule," said the Court, " is, that what is the proximate cause of an
injury is orlinarily a question for the jury. It is not a question of
science or of legal knowledge. It is to be determined as a fact in
view of the circumstances of fact attending it." "The question
always is. Was there an unbroken connection between the wrongful
act and the injury—a continuous operation ? Did the facts con-
stitute a continuous smicesaion of events so linked together as to make
a natural whole, or was there some new and independent cause inter-
vening between the wrong and the injury » It is admitted that the
rule is difticult of application. But it is generally held that, in order
to warrant a finding that negligence, or an act not amounting to
wanton wrong, is the pro.xiiuate cause of an injury, it must appear
that the injury was the natural and probable consequence of the
negligence or wrongful act, and that it ought to have been foreseen
in the light of the attending ciroumstanccs."

' 7WiUl.(U.S.)44,62. In SfAeftrT. JM. (V. 105 11 S. (15 Otto) 249, thi. caw
ia H:i id to havp gone '" to the vergi- of tto sound doctrine.

"

= Jft/tMiiutee uflJiV. Faui Hy. Cu. v. KKliugy, V4 U. S. (4 Otto) 4ev, 474.
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In Scieffer v. Bd. Co.,' through the neiliirenoe of the defendant

eight month« after the accident, committed suicide. An kction

that"l> '.'•'" 1«""»«1 "P'-'^tative „.. defeated on thT ^unSthat deceased a own act befng the proximate cause of his deaT thedefendants were not Uable. In g/ving judg^^ the Court saidThe proximate cause of the death of s'che«fe^ was his o™ a^t ofelf-destruc ion It was within the rule in both theL i^^e the

Th'e a^umS^ l*^''YZ f™ ""* » '-ffioienTca^i Lth
of theXaTthrou-"!, tt""''

*'""'' *'='"
"", '"^' **» '°'""'*»*« ™'»«

8ufferi„r .„!l T?? ^I^VT '^^ "' "'™'*' ^Iw^ation, physicalsutfenng, and eight months' disease and medical treatment to theoriginal accident on the railroad. Such a co„r«, of^ble oreven

ufitS-'rwhidi^L' ""'
'Tii

*" '"" «"•" ^"''"- "-
uiiuersHjou, in which the train of all causation ends "

One must pause here. If any course leads back to the "
irreat first

aTno Tb lu! iT'r'T """•«"«»» '"'" have co™teKd?t
^L » !r ^ can have been incurred in it* progress. The wholepont of the case under consideration is that an act ™t of due c"u«e-the negligence of the defendants-had deranged the sequence "f
5r?A,'" *'"?'' '™1*'"' '^o'^quences of the derangement wouldaffect those inducing them with fiabihty. But the (Ct seem toshnnk a, well from tracing an effect back step by step t^irC c"u«

3|i:^=;2.;r,ttt^^;LJ7tlr;r£:S

intervention of any other accountable agent. K wronXr cUlvought no to escape the consequences of his actionrcX he3
in^u^r r^^lt!""'"^'"^'^^

""' -'™'- '""' -'P'y Pr-ducingt:

The judgment then continues :
" The suicide of Scheffer was not aresultnaturally and reasonably to be expected from the injurvTceTved

e™,IH IT- ?T '"" ">' "'"'™' "«» P^'-'We conSquenTand
lue negligence of the officers in charge of the train. His insanitv m

wesKm «v- ( ". If disease is produced by a railway accident nnrisuicide IS the result of .lisease, ..either ca.. i e looked up™^" casualor unexpected causes." They are both the natura ou™ome Jthe
;rsrci"de mL'[",;"';i"'

'^] r-
^'"-

'- ""- '"'e™«r:f"ti.emine suic.de m.ght be the voluntary expression of the sufferer's desnairat his desperate state. In that case there would be the inLrvenTionof a conscious agency, which diverts the course of the di^e^rthen
' '0" U. S. (ifi Otto) 24U.
a L. R. 5C. P. 98 : m Ex. Ch. L. B. aC. P. U.

Judgment of
the Court
continued.
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there would be no liability on the defendants for an act not neceBaarily
and unaided growing out of their wrongful act. But whether the
suicide were the effect of the disease, or whether it were the voluntary
act of an, at least, partially responsible agent would be a matter for a
jury to pass their opinion on. From the English point of view in the
former case the defendants would not, in the latter they would, be
discharged.'

The subject came up in the House of Lords in Brintom v. Turvey,'
where Lord Halsbury, C. said :

" An injury to the head has been
known to set up septic pneumonia, and many years ago I remember,
when that incident had in fact occurred, it was sought to excuse the
pereon who inflicted the blow on the head from the consequences of
his crime because his victim had died of pneumonia and not, as it was
contended, of the blow on the head. It does not appear to me that by
calling the consequences of an accidental Lijury a disease, one alters
the nature or the consequential results of the injury that has been
inflicted."

The considerations we have been eiamining apply also to the case
where the injuries inflicted are the more severe from the fragility
of the sufferer, or from his suffering from a disease at the time of the
injury which intensifies its consequences. In this case, in the United
States, the rule laid down by Messrs. Shearman and Eedfield" has been
adopted :

" Though the plaintiff be afflicted with a disease or a weak-
ness which has a tendency to aggravate the injury, defendant's negli-
gence will still be held to be the proximate cause ; and the defence that
the sufferer died from an independent disease is not made out, unless
it IB clearly shown that death must have ensued independently of
the injury."* There does not appear to be any English case stating
this in terms, yet the conclusion accords with English principle.'

The citation of an American case, a judgment dehvered by Holmes,
J., in Spade v. Lynn, die. Hd. Co.,' here may be permissible. The plain-
tiff claimed for the effects of fright caused while travelUng in a tram-
car, caused by the presence and conduct there of a drunken man, who
while being removed was hustled over her. The plaintiff was said
to be " a particularly sensitive person." As to the actual injuries
received Holmes, J., said :

" If the fall upon the plaintiff was the
necessary consequence of a lawful and reasonable act, then it was one
of the risks which she (plaintiff) assumed when she took her passage."
But on the assumption that a wrongful act had been done by the
defendants' servants, he said :

" If the defendants' servant did commit
an unjustifiable battery on the plaintiff's person, the defendant must
answer for the actual consequences of that wrong to her as she was,
and cannot cut down her damages by showing that the effect would
have been less upon a normal person.'" This conclusion accords with
our previous investigation.

The principle is well illustrated by the New Zealand decision,

» The authoritieB ure niowt nl.ly cXiiinincd in Mrlhnatd v. f^ndliii'j, M Ma»H. 2iHt
2113, a cuMe ujwn the conHeu uenucH folloivinir a honie runninu aivav

'

" (190,1)^0.230,233. '

'
„?''5li«''"™' S '«• Louitnlh, *c. M. Co. T. S.jBfcr, 10 Am. St. B. (H), see

note o4-Bo.
* Cp. StaU V. Landgraf, 6 Am. St. R. 26 ; Bee 27 Sc. L. R. 20.
5 Uui V. KaUway J'uDHi^iujeri Axturanct: Co., 22 VI. il. 1>. 604.
* 172Mau. 4SS.
' In Onermir W„U: „m, 28 How. St. T. 144, Maodonald. C.B., lav. down thelaw aa to oieeaaive aeverity iu normal caaca.
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TMhter v Uin-Mer of Railway,.' Plaintiff was injured in a railwayooll,«o„
: .f he " hjLd been in ordinary state of health the injury woSdnot have occurred." The law was thu. stated :

" A person suS^from any complaint who travels by railway must tak^ aTrisks ti«ta person m h,. condition would be hkely („ incur through a railway

':Tt%'- ^f "'',''"' """ ">' P'"""" "' the time of the in3
,T.T^H

^^ ""/ '''""" "' weakness, curable or incurable, thoS
Its tendency was to aggravate the injury caused by the neilicencedoes not .mna.r the plaintiff's right to recover." TUsmav be takento express the correct view.

fl,i"™l'^
related to the cases we have just been considering are

toTlwnf /"'"'^ ™'r1 '' Wavated by a refusal to submH

^„ ^nirt
"'».',?"«'. Particular treatment. Here, again, there areno Engbsh autho-Mes m point. In a New York case, however Mtwas contended t. t the plaintiff should not be allowrf trjeooverbecause the mjured man, plaintiff's intestate, at first rejected theadvice o his pUician and refused to have his leg amputated as he

rn''at;^rt'';b "^^"f '^^Vrf''""' """ " '^^^ rltuJT^fZ tothe patient the defendant had no cause to complain, for death limitsa verdict to a less sum than a jury might think proper to aZ to amng but crippled man. On the general question the opinion „asthat
.

It certainly cannot be said as matter of law that a patient

Soi;? ;.r'"'*i""?"'""r "' ".'»"«'•"'=<'. t™t to natural 'results
without the complication of scientific experiments." And it cannotbe laid down, as matter of law, that no refusal to accept medical orn W ''

'^l'- fr*'*'" '•'"i'"
"*"^"- I"'''"'''' th<= case is not

Sfr '7'.'f'','t
the performance of operations which in hellthmight be submitted to without risk or undue anxiety. While on theone hand, the act of the sufferer who tears the bandages from wouii'i!;

in their nature not serious, and bleeds to death as the direct resultwould disentitle his representatives to recover in respect of more than
the ordinary and natural results of the injuries inflicted ; so on theother hand, those responsible for an injury should derive no mitigation

nJ^L^ '^l
""" f' 'f^^^.'^t'^'^'^e to submit to some fevero

operation with balanced probabihties of a fatal issue or of recovery
ihe only rule that seems applicable is that each case must be left

to the jury on it« merits, with a direction tei consider whether the
particular conduct in fact conduced to the death or aggravated in-
jury; and in the event of the jury being of opinion that such was the
result, to say further whether the conduct of the sufferer was justifiiiWe
in the particular circumstances, reganl being had to the mental andbodily condi,on to which he has been reduced by the wrongful a,t
of the defendant.-- Wilful aggravation of an injury would, of coume
disentitle the guilty person to recover in respect of it ; while iiacravi-
tioii arising from ignorance alone will not be effectual There is
indeed, a duty on an injured person not wantonly, carelessly, or
needless y to do any ait which would aggravate iiis injury. -^liut
he has other duties immmbent on him as well, and a defendant rann<,t
shilt his responsibility by showing mere defect of judgment in the

IS N. Z. L. R. 5.m
; SuUimny. Tiogn Ry. Co.. 112 Jf. T. MS, 648. 8 Am. St. R, 793.

...^ ™«I^l,'i'
* ""'" "" "S "'^•'

''"tt
°' ' """•y «»"iP«"y to toko care ot siot

aged,orfoeblei«i«ei.get<i,Wf«.(«raMiM.Co. V. Stotto».,97Am.De<, 49a

LinklttlfT T.

Mininttrof
Raitwnyt.

Injury aggra-
vated by
wr,ini
treatmont.

lury to
decide.
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plaintiff. For example, a workman injured apparently onlv slightly
l» not required by any principle of law to abanlon his work and lie
by^ sacrificing hit earnings, and putting his family to privations in
ordcT cheaply to exonerate the wrongdoer fmm possible deveiopmenta
of the mjury his wrongdoing has caused. If fmm not lying by in time
serious consequences develop, the determination of whether these are
the natural outcome of the defendant's wrongful act or the product of
the plaintiffs own contributory negligence, must be governed by the
consideration whether plaintiff's action was due to mistaken judgment
or to want of good faith. In the former case the defendant (subject
to the verdict of a jury) is responsible ; in the latter he will be dis-
charged from liability.'

ilSi"!!^^^) u
It 'o""*» from what has been said, that an injured pormn is not

tocmploy bound to employ the most skilful surgeon who can be found, m r yet
•urgeonol to incur lavish expenditure of any kind in the treatment of the in-

PSdS.'^" '™™ ""^ *"" *'>'t»''""J- I' his medical man treats him erroneously,

skill."
"" "'*"" t° exoneration of the wrongdoer from full liability is thereby
established, if only the medical man employed is of good standing and
repute. As was said in one case,' the plaintiff is not bound to insure
not only the surgeon's professional skill, but also his immunity from
accident, mistake, or error in judgment.'

Similar considerations to these must prevail in another cla.'is of
cases that modem business competition has produced, and that a very
recent decision' (it correct) may make numerous. A paper designated
M.A.P. was used to publish some columns headed " Spare fash and
Advice. Readers of M.A.P. desiring financial advice in these columns
should address their queries (with full name and address) to the City
Editor." A purchaser of the paper responding to this invitation wrote
for aid in the labour of investing £8(XI. and for the name of a good
stockbroker. The City Editor handed the letter to a person whom
he had been consulting on similar matters for " six or eight months ;

"

and whom he knew " as a man with the reputation of being a man
of wealth who always kept a bargain ; " but who was an " outside
broker

;
" not a member of the .Stock Exchange ; and who was.

though this the City Editor did not know, an undi. barged bankrupt'
The " outside broker " thereupon opened a correspondence with the
intending investor, resulting in the latter parting with £14(111. The
whole of this money disappeared, and no awturities of anv sort were pur-
chased, though those proposed by the " outiide broker," and in antici-
pation of obtaining which the money was sent, were not objected to. An
action was then commence<l by the intending investor against the pro-
prietors of the paper "for breach of a contract whereby the defendanU
promised to give the plaii.tiff financial advice with due care, dili-
g' ice ai.'l skill, and for negligence in the performance of the contract."

The case was tried by Lord Alverstone, C.J., who found that
it was part of the regular business of the City Editor to answer
inquiries of the sort made by the plaintiff, and that frequentlv a verj-
large number of letters of inquiry had to be dealt with. The Chief
Justice also held that the rule of law is well established ' that if the

1 I'oetev. J'oMflimMrfn, 5!tHiiri(N. Y,).'i1(7.
a A'towr V. BluehOi. 51 Me. 4311.

> Lgm T.Jrie M. Co., S7 N. V. 4S»i Lxmt r. Htmpkrty, 52 Am. R. 86. 8c9
the lemarkfl of O'Bneo, J., Bt/nu v. Witaon, 16 Ir. C. L. R. 332, 342 343

* Uela Here v, O, A. frmmt, 33 Time. L. B. 264 ( 1»07), 1 K. i). 483.

Lord Alver-
Rtonc, C.J.'a,

rule of

liability.
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defendinta breach of contract or duty is the primary and substantial
cause of the damage sustained by the plaintiff, the defendants will
be responsible for the whole loss, though it niav have hnm imreascrt
by the wrongful conduct of a third ppr«on, ami although that wrongful
conduc^ may have contributed to the loss ;

" anil gave judgment for
the plaintiff. This proposition thus introduces a new term " substantial Kinmined.
cause into this well-trodden path of the law, and does not define it;
while the last clause of it appeals only to reduplicate the clause preceding
it, without added illumination. At any rate it is not readily reconcilable
with the authorities, beginning with Scott v. Shephird, treated in the
earlier portions of this chapter, and to which the reader is relcrred.
Though the question of damage will undoubtedly \k the subjiTt of
much further discussion, here we are concerned only with duty.
The duty exacted (if any) is plainly to use the care and skill to lie

reasonably looked for from a City Editor of the clas,s of pallets
to which M.A.P. belongs—not the care and skill of the Hty iSditor

;
;he Times or the BuUionial or the Economist, the class of

highly reputed business and financial authorities, but something
leas. Till the mandate is entered on there is no obligation to under-
take it; but undertaking it binds the undertakers to apply the
rule of diligence appropriate to it« kind. Had the case been tried
with a jury it would have been for them to say whether an inquirer
as to investments and the capabihties of stockbrokera was justified
in the circumstances to look for more than the exercise of honesty and
such judgment as a KtyEdil r of a paper of the position of M.A.P
inight reasonably bo expected to possess. The assumed duty for the
City Editor to make inquiries into subjects with which he is not
fully conversant for each and all of the " very large number " of
inquirersis one that cannot as yet be looked on as established. The
undertaking appears rather to answer with care and honesty according
to knowledge in the case, not to search out information.^

One point of interest does not seem to have been raised through- ^ Uio pro.

out the case. The Gty Editor is, from the facts found, obviously a l"'"" *

person of a very wide range of information and of a great faculty of Th/ilStor'^'
judgment. In the case under discussion his fitness for his position "till «nj
was not impugned. What the paper offers is that the City Editor J""'*"'"""

shall reply to inquiries ; and he does so ; but " the Uability of a master
for the act of his servant attaches in the case where the will of tins

master directs both the act to be done and the agent who is to do it."
" The master is held responsible, upon the ground that he has put the
servant in his place to perform a service ordered by himself and over
which he has absolute control at all times."* If analogy goes for
anything, the proprietors having used skill and judgment in the
appointment of their specialist and not having notice of any incom-
petence would not be hable if his expert advice ere wrong, or if he
were negUgent.' If there were fraud, the cat-e i even more obvious.
The analogy of the responsibihty of the proprielot for any hbel whatever
that appears in the paper has misled some on this subject. The
proprietor is responsible for every publication doing damage within the
limit-i of the l,iw of libel, that i», to the reputation of the person injured ;

> llay^raft v. Crfiiny, 2 East «2: I'aMy v. Frri.mmi, 2 ^m. L. f. (llth od.) (HI,

82, Street, FoDndationB of l.ega) I.iability, vol. i. 408.
' TaHn v. The Qtai, 16 C. B. N. S., per Eric, C.J., 350.
i Cp. HaU V. Lea (1904), 2 K. B 002; Evant v. Magor, Ae. Livrrpool (1900),

1 K a ItiU.
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ConsideHtion

HadUyv.
Baxe liale.

but he 18 not rraponsible for comequences that spring from thinss that
appear in hia pubUcation that are not Ubeb. Thew mu.t be judied
bjr their own law. No editor would be re.pon»ible for an opinion
exprewied in a leading article as to the proapect of a movement, My, in
French rente, through acting on which the reader of the paper specu-
lated and lost hit property.

III. Dauaoes.

;h;:i,V,7;:""
^^ "'", "" '."™ '•'herto been considering deals with the con-

i:«yd'«fer'"JT"l' "' *"'"?"?
."f =

*'"' ''»'•''''? '" '•""«''' of <:""»«»* can
mcinthe mpally be more definitely marked.' There, as a general ml- the

'.'r°'.'°'r"r
P"'""^ *'<1 immediate result is alone to be looked to. Thus in thejt.h„to,u.i case of non-payment of money, no matter what the inconvenience

oontracti. "ustaincil by the plaintiff, the measure of damage is no more than the
interest of the money." With regard to the limitation of Uability in
the case of contract, there is consequently not the difficulty that
arises in cases of torts. The leading case of Hadle<i v. BaxenAtk,' is

1"«?"1-
'I
T'^d *" "" tl"'' l'«»'l of law. There the Court saidWe think the proper rule is this: where two parties have made

a contract which one of them has broken, the damages which the other
party ought to receive, in respect of such breach of contract, should
be such as may fairly and reasonably be considered either arising
naturally,' ..«., according to the usual course of things, from such
breach of contract itself, or such as may reasonably be supposed to
have been in the contemplation of both parties, at the time they made
the contract, as the probable result of the breach of it. Now if the
special cireumstancea under which the contract was actually mado
were communicated by the plaintiffs to the defendants, and thus known
to both parties, the damages njsulting from the breach of such a
contract, which they would reasonably contemplate, would bo the
amount of injury which would ordinarily follow from a breach of
contract under these special cireumstancea so known and communi-
cated. But, OB the other hand, if these special circumstances were
wholly ui;known to the party breaking the contract, he, at the most
could only be supposed to have had in his contemplation the amount
of injury which would arise generally, and in the great multitude
of cases not affected by any special circumstances, from such a breach
of contract. For, had the special oireumstances been known, the

1 Mayne, Damageii (7th wl.), 10.

J*, n. icy. I o., VJ KcttiB 34fi, w a tuowh oa«o on the (ictnonta woDtT ti. ccmmidnr in

« Great difficulty," davB Grove, ,I., in 6Vi(A T «*reti i r P n on " -„ i u.
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pKtjM might have .peciaUy provided for the breach of contract by
•pecial term, ae to the damages in that case ; and of this advantage itwould be very unjust to deprive thorn." '

*

.A '^ti^
'^P""'']™ *«« intended to settle the law,= and has been

adopted here and in America. In a later case' it has been summarised
uito three inquiries, as follows : " Fint, whether the damage is the s«mm.- «dnecessary consequence of the breach; secondly, whether it is the

'»'""»
probable consequence

; and, thirdly, whether it was in the contem-
'°1»'""-

plation of the parties when the contract was made. Those two last
are rather ciuestions of fact for a jury, than of law for the a)urt to
determine. With regard to the last consideration. Cotton, L J in

tV^T T- •'"""f ""'Z
necessary modification-that since parties P.rti,. t„to contracts in making them usually contemplate their performance ™nt'«-t"™n-

and not their breach, the rule should rather be expresseif " that the ''"iP'«««""-i'

thTbTachT""?'" i'-rt" '" ">» "''"'™' and probable resu t o' rofe""'
the breach of contract.'" The same consideration had long prerouslv '»'«'•
been even more forcibly insisted on by Martin, B., in Prehn v. mKoyal Bank o/ Liverpool :< " Special damages are given in respect ofany consequences reasonably or probably arising from the "breach
complained of. The test has been put in another form, namely, thatthey must be such as a court or jury may reasonably consider to bethose which the parties would certainly contemplate. I do not believe
that to be the ttae test

;
for those who make contract* mean to fulfilthem

;
it is therefore idle to enter into the consideration of what willhappen if the contract is broken."

nrinci'l!?^*^
";?'

l"
"";^<*'»? ™.' 'fRnns the identity of the rv iv,.„»,pnnciple of the estimation of damages in contract and ii. tort That ""•

was an action for damages caused by collision at sea, where an attempt

L^if.fl'i,
>;'','»» '1,™»K»» tor l™» of market. The Court in deciding

against the claim followed lU Parana,' where it was held that "inaU such speculative and uncertain cases damages ought not tobere-

ii°.br?,;,/T^
'"'""^ ™^

v*"""' """"T" "^ ">« defendants

lr.i\h I 5i° Trf "I '""T """""y and probably flowing

!T^ ^ '•

""m '""m?' "Y''*'™ *^ ""nofi a consequence:
and so not recoverable. Thus the principle referred to as identical
in contract and tort is the principle that governs in determining the
liabihty. There is then the second inquiry that assumes a liabiUty and
traces its consequences. This second inquiry is not applicable in the
case of braach of contract

;
* because the consequences of performing

m.ioriI!?rfi'l,eE'i"?l,'°in H™ '°""'J5,'"15'S
'" »"""'!»" with «.» opinim of thnmajoriiy oi tne £.x. Lh. ux Home v. Midland Ru Co I... R a r* P ini ^^a ix. V

.1,. who di«wntc-j in Homosc-nw waa ii imiHv n.... M,.it; iT i V
w""" nisii,

For Po look, C.B., WUm, v. *,n.»-( /Lt Co., L R , & 177 IS9 Tl„.™<lm|! <^,»» m Am,.rica i, Orilf.n v. (W,^r, 10 N. Y. i»!l
i MgwJk SJ (•„ "

I'-^A 'f. tr. Kif.lo.. L. K. 10 Q. B. III. Turttnto /{u. ,.'0. V. flriiisltd *>4 Can N ( H

hd^mJsr,^:,!'™.':'''" """""« «"«'"' -i'-'i- f- »;?„?>";.;„ t!^

,J il'f
'".'!«""'* »' ?"!• •< »'»»« ' Xcw Ym-k. m N. Y. 204, 4S Am R 0-2 i,

I i^'
"• ' n' "P'"??'' ^»» V- Bmtnaa Bnlhera (II162), 2 K B 614
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H|)eoisl

damftgM.

the contract being in law fon-x-en bctWMn the p»rtie«, when the
contract ia not performed, the conwquencea of the breach miut be
judfred by the name atandard. In contract no conaequencet beyond
thoe that may be prcflumcd in the mind of a leaaonaole man at the
time of ent<>ring on the contract can bo accounted of. In tort the
rule i« the aamc in determining whether an act import" actionable
negligence or not. After thia atage the rulea diverge. In contract
no other damages can be recovered, unlem apecially. In tort the
negligent conaequencea run their courae, though they could not lie

anticipated. Damap'a that could not be antecedently anticipateil
are not recoverable m contract ; in tort they can to the tulleat extent
to which they flow in the ordinary courae iif their actual, not thi'ir

probable, aequcnce from the originating force.

The diviaion of damagea into the daaaca of " apecial damage "

and " general damage " haa a more particidar relation to tort than
to contract. " Genera! damagea " are auch aa the law will preaume
to be the direct, natural or probable conaequence of the act com-
plained of. " Special damagea,"^ on the other hand, are auch aa the
law will not infer from the nature of the act. A« they are excep-
tional in their natur ao they muat be claimed apecially and proved
atrictly. In caaea of contract apecial damages cannot be claimed
unlesa they are within the contemplation of both paKiea at the time
of the contract.' While on the nomenclature of damagea. Lord
Halabury, C.'a, connotation' of " nominal damagea " may be added :

It " means that you have negatived anything like real damage but
you are affirming by your nominal damagea that there ia an infra, .on
of a legal right which, though it givea you no right to any real damagea
at all, yet givea you a right to the verdict or judgment because your
legal right haa been infringed. But the term " nominal damagea "

doea not mean small damages."
The law was fully considered in The Argentina ; ' where a ahip,

engaged to collect cargo at Antwerp for Batnum, in conaequence of a
colliaion wa«, neceaaarily, put under repair, and thua loat her engage-

Sir J. Hannen ment. Sir J. Hannen was of opinion that the ownera of The Argentina
follow, the were entitled to prove the loas of the freight from their anticipated

journey, and to recover it aa part of the damage arising out of the
collision. In holding this. Sir J. Hannen followed Dr. Luahington in
The Clarence,' \,ho thus atated the principle :

" It does not follow
as a matter of necessity that anything ia due for the detention of a
vessel whilst under repair. Under some circunuitances, undoubtedly,
such a consequence will follow, aa for example where a fishing voyage
ia loat, or where the veaael would have been beneficially employed.
The oniM of proving her loaa reats with the plaintiff, and this oniM
haa not been diacharged on the present occaaion. Had the owners
of Tfte Clarence proved that the vesael would have earned freight, and
that such freight was lost by the collision, the case would have fallen
within the principle to which I have last adverted. I therefore pro-
nounce against the objection."

In the Court of Appeal Lord Esher, M.R., diaaented from the

Nominal
damages.

The
Aq/eniino.

rule io The
Clarenee.

Affirmed in

the Court of

.\ppeal.
• Tlie term Li analvaed and thn -inihigijjtiM invnlrrfl sTB Iiointed out in Rdtdiffc

V. firaiu ( 18921, 2 Q. B., per Bowen, L.,1., 528.
a Slrlme Bnke A kite Bfilag v, John * Peter IIvlchituoH 1 1905), A. C. 5f6. 525,
» rfe .Mrfioiio (19001, A. C. 116.
• I3P. D 81, 191.andl4App.Cai.5l9.
• 3 Wm. Bob. 283.
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mmjority of the Court (Lindlpv v. Bowen, L.JJ.), on the ground that
dunagea in reapect of the loin of the Bgreenient for the future hiring
of the ship were too remote. The te«t he applied' w«« :

" The ilamage
relied on mnnt. therefore, be an nrfiml damage proved in the partiiidar
caae. It muat. heaidea that, be the rriMtmttiJp, nntumt, r-ontftfiwHtifil

mult of the act eomplained of ;
" anil the eomlitinna of the tent he hilil

were not eoniplied with. Bowen, L.J.. in delivering the judgment of the
majority of the Court, mainly affirming the judgmi'nt of Hir J. Hannen,
points out that the English law adopts the prineiplc of rrHiliilin in
integrum in the estimation of danmgi's, subjeet to the restriction
that they must be such damagesas flow "directly and in the umial
course of things from the wningful ait," and that in the case of a
breai^h of contract the law includes " such damages aa may reasonably
be supposed to have been in the contemplation of both |iartieM
at the time they made the contract as the probable result of its

breach." He then goes on ;' " There is no difference in principle
between such a loss (i.e., the loss of a ship) and the loss which the
owner of a serviceable threshing machine suflera from an injury which
incapacitates the machine, or the loss which a workman suffeni who is

prevented from earning money by the wrongful detention of plant
which cannot at once be replaced. A ship is a thing by the use of
which money may be ordinarily earned, and the only question in case
of a collision seems to me to be, what is the use which the shipowner
would, but for the accident, have had of his ship, and what (excluding
the element of uncertain and speculative and special profits) the ship-
owner, but for the accident, would have earned by the use of her.

The view of Lindley and Bowen, L.JJ., was affirmed in the House And in iho
ol Lords, Lord Fitlgerald adopting entirely the joint judgment. Lord Hou«cul

Herschell formulates the question before the House :
" Whether if this

'^"'''

were an action brought in the Courts of Common Law and tried by a
jury, the judge ought to have directed the jury that these damages
oopid net be recovered on the ground that thev were too remote."'
Ke answers it thus :

" I think that damages which flow directly and
naturally, or in the ordinary course of things from the wrongful act,
cannot be legarded as too remote. The loss of (he use of a vessel,

and- of the earnings which would orilinarily be derived from itfl use
during the time it is under repair, and therefore not available for
trading purposes, is certainly damage which directly and naturally
flows from a collision. But further than this, I agree with the four*
below that the damage is not necessarily bniited to the money which
could have been earned during the time the vessel was actually under
repair. It does not appear to "ne to be out of the ordinary course of
things that a steamship whil . prosecuting her voyage should have
secu'ed employment for another adventure. And if at the time of a
collision the damaged vessel had obtained such an engagement for an
ordinary maritime adventure, the loss of the fair and ordinary earninRs
of such a vessel on such an adventure appear to me to be the direct and
natural consequence of the collision." T},e Argmtino, though directly
loncerned only with Admiralty law, is also an authority as to the
conunon law rule, since it ii.i". imdinputed that the rale of the commuli
law and the rule followed in the Court of Admirjlty arc identical.'

> 13 P. D. 191, 198.
> 14 App. CHS. 1>22.

> 13 P. b. 191, per Lord Eaher, UR

' i.e. 201. Cp. J'A(.4('ci»,(l3U.S. (30tl»)3»2.

196. and Bowen, I.J., 200 ; The City oj
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L.J.I,

rritlokauin
TIU

•

n'OrOa
Hclmt,

Wilhtma, L.J., in Tie Saeine,' whilt admitting that the role in Tlt»
ArgenltM in now law, npinea againit it :

" It uema to me difficult
to be Mtiifird with a rule which would make the meaaure o( damaoea
whero tho wrongful act ia abaolutely the aamo in two caaea diBer
abeolutclv according to the loat which haa been iuatained by the
penon who ia injured by the colUaion—though the wrongful act of the
wrongdoer ia identical in both caaea." Thia objection waa belated
oven at the time when, according to tradition. Lord Ellenborough
houted (o hia coachman to turn hn runawav honea into " aomething
cheap." The te«t uggelted ia obrioualy tne wrong one—in a civil
auit

; there the teat ia not the mah mens of the actor but the damnum
el injuria to the auilercr. Every railway accident caae illuatratea thia,
even where two paaacngera killed may hive equally laige incomea, but
the one ia derived from an eatate and the other from perunal eaminga.
The Lord Justice appean not to differentiate the damagea in breach
uf contract from thoeo in tort.'

The Orela Holme,' according to CoUina, LJ.,* upeet "a long line
of authoritiea before thia Court." They appeared to establiah the
proposition that to entitle to damage for the loee of the uae of a chattel,
direct entimable Iihw and etrict valuation are neccaaary. In The
Rutland,' where harbour authoritiea chiimed for the loaa of the uae of
dredger damaged by collision. Sir Jamea Hannen deduced the corollary
that where the injured chattel ia not employed for the ptirpoaea of gain
there can be no damagea recovered for disabling it. The House of
Lords, however, in The Orela Holme,' enunciated aathe true rule the
proposition that one deprived of the use of a chattel through tho
default of another ia entitled to recover damages, even though he in

unable to prove the losa represented by any definite sum of money
flowing from the injury. This rule applies universally, even in the
case of trustees of a pubhc undertaking which they are unable to
carry on at a profit. The facta were substantially identical with The
Rutland.^ Lord Halsbury, C, saya :

" Thia public body iias to pay
money like other people for the conduct of ita operations, and if it is

Prtin^, 15 Apr. Cr«. 438; " explained " in Tkf Mfdiam (1900), A. G 113; VtnaUr*
V. »«( 3 S. k IN. 8. W.) 54

;'^ Tk Cily „/ i,»„r„, la p. a li The rule ^J
Kolnnn Law « inntructive

: Nee tolum earptu, in wUwru Kujua Irf^iv I
Afiui ut] mjitimatur;

aed saite n serro oeeuo jjlus drmtniM e^piat damni quim pretium *m ait, id quoque
adtmtdur ; vetut n aervua mens ab oliqm kerr^ itutUiUnt, nntr quam fyaau mn her di-
totem eemeret, oecunu luerit ; non enim tanlum ipaitu pr Hum eeatimatiir, ted el here-
dttatia amMKm qtutntiltu. Item ai ex gemeilia tel ex eomadia Del ex ajfmphonifieia
vnua oecwiw fuerit, non *Vuw „er,^i /it eratimtaio, aed eo amfjiua quoqve eompulatur
qmd trim qn auperaunl deprelinU aunt. Idem juria eat eliam ai ex pari mtdarum unam
ret citam ex quadrt^ta equorum uniim oceidcrit.—iiAim, III. | 212. I do not donbt
but tliat the law of Knfilnnd in tho name, thoufth I know o( no taw in i.oint. If a
atone ia Inat out of a ring the meaauro of damapea ia not the value of the atone,
but tho deiveciatron ' tho ring. If one of a pair of vaaoa is broken, the meaanrc of
damag.^H la tlie loaa on tho pair. If one of two earriage horaea ia injured, tho damagea
would bo eatinmteil not by the injury to the one, but by the depreeiation in the mateh.

In Amariean Uraided Wire Cunpetny T. T/umaon, 44 til. D. 274, 280. the
Attomey.Ueneral, artjuendo. said !

" There are two leading prinrtplea aa to damagea
for tort—(I) that tho losa for whieh they are given muat be the direct conaequeure
of the wrongful art : and (2) that ii the loaa ean be minimiaed by the net of tho iilain-
tifl, ho la bound to do it." And aeo lajr Cotton, LJ., 2H8.

1 (IIKWjP. 273, 277.
' Aide. 105.

' (1897).^. C. 39S.
• The Mediemo (1899) P. 139. I (1898) P. 195 n. (!),
" ^"f^ The prineiple ia worked out ill detail in The Marpeaaa (1906), P. 14,

In (C A.) 95. 7 Supra,
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deptiTtd of tlw UM o( part at it* mtohinery, which dtprirttion dfUy.
or impun the proonu of their worki, I linaw no reuon why they an-
not entiUed to the ordinary righU which other people poHesa of
obUinug dunagee for the lou occwioned by the negligence of the
wrongdoer. In the lubiiequent cue of The itediana ' Lord Halihury,
t., emphauaea thii

:

" When I uy deprived of their veawl (the thing
damaged waa a light ihip for which a aubetitute, kept in reaervo, waa
P'"""}*"]. I wll not uae the phraae 'the uiio of their voaael.' What
right haa a wrongdoer to conaider what uw you are going to make of
your veuel t " "I know very well that aa a matter of common
aenae what an arbitrator or a jury very often do in to take a lierfwtly
artifiria hypothenia and »ay, ' Well, if you wanted to hire |c.o.| a
chair, what would you have to give for it for the [M-iiod ( ' And in that
way they come to a rough lort of conclusion aa to what damog™ ought
to be paid for the unjuat and unlawful withdrawal of it Inim the
owner.

The primary meaiure of damage! then, whether in contract or tort, summary
in Admiralty or at common law, is the amount of the party'a loea

;and thu loaa may be analysed into two components—actual outlay
and anticipated profits. Failure to prove loss o( profits will not, it is
obviouB, prevent recovery for loss of outlay in those cases where pnifits
are sought to be recovered but not proved. And where a wroiigtui
act deprives the owner of his chattel in ita integritv, during tlic perioil
of deprivation he is entitled to a sum equivalent, at least, to the
interest on the money spent on the purchaae. In contract the common
measure of damages for loss of profits is the difference between the
coat of doing the work and what the contractor was to receive for
doing it ; but when a party to a contract who is injured l.y the stoppage
of work under it elects to rescind, he canijot recover any damages for
the breach either for outlay or loaa of profits. He recovers the value
of his aervicea actually performed, as upon a ijuantum meruit.'

In tort the principle has been laid down " that if a profit would
anse from a chattel, and it is left with a tradesman for repair and
detained by him beyond the stipulated time, the measure of damages
is pnma /aae the sum which would have been earned in the ordinary
course of employment of the chattel in the time." '

IV. Games.

I I''°>''"'J^ *f H""™ '^"'i in Pl»ying games must be noticed. Gam™,
in tfie lex Amnlm there are several passages referring to this. The l,., u.Jiabroad rule discriminates inyenui from lervi, games gloria causa el

• (1900) A. C. 113, 117.

' V,M SIM,, 1 Hrkin, 110 U. S. (3 I>«»ii.) 3.T8; FleUhfr y. TaijKUr. 17 C. B.

Mat™, l»»j»,»jto», ie Sd Co. V. ll«„HOH. 147 V. H. (40 Dayi.) 571. SH9; JVf.r

Hl;„i'J^'u'/l^'":'."''-'*'*'"''""'^''l'»2«. Form«ra*6itori,mtli«Kuman law, see Movl«, Juat. Injt., note to Bk. IIL 19 26

j.JZf?"^-, .,"^, 5 '^ * ""-^ * ""« " ; ""a'"'"" V. Poccti. 15 Q. B. .170 :

riUi
' "^ "•^'"'ni Voffu Co., 17 C. B. N. S. 733. S«> 2 Sm. L. C. (Utli

' ^.' V^"' Ca^rmnSU«n.P„hl t'r U H, 1 Ch. 112. pur Lord CW„.. 117.

I-M CtPT". """""•"''le '» the caw o' rwnj injurio., leo fwl, chautcr on Lord

,,; o ? .,
.''•'""I!;," Payable (or negligeno. do not oonaljlute a deduction from

l«"hl. under Ihc Income T»i AcU .' SIrmg ,. WoodifM ( 1908), 2 K. B. 360.
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riXtifM from g«me« nl Rport manly, likn th«t uf bftll. Si ^i* in

rt>//t*r<tifi(»Hc, vrt m pamrutio, vrl ftugilft dum inter m tierotntur, aUu$
utiHrn ocvidtrit, $i t/uidem in puotico irrUimiHe, tvsgat Aifuilia ; quia

gUviif niiiwi rt viri*Uia. mm mfiiritr yruHn rid^lur Cimhum datum.

Ilm autfw m $trvo nofi prorrdU : uwrnutm ingt-nui mAetU eertarr ; in

filio fnmUiaa vutnerttto pntcrdil. PUine, »i crdmirm vulwrruvterit, ttU

AffuUiif UicUB ; itui «i mm m oTtamine arrtum oa:^idU, nisi »i domino
eommiUrnli! Afir ftuium mU. tunc rntm Atfuilia rcxwf.* Thu Itx Aquilia

doM nut ipply to public puyiliatiu cumbata, or tu wmtliiig nifttirhi*ii,

in whii'b a frefiuftii in wimnUoil. Hut if a hUvc w wounded w lile

fngagt'tl in Hurh »\HtttH tlm cxrvption d«e« not tiiterate, sim-i' unly

fn-i-nten are acruMUmietl to loiiti'm) In tb**ni. I)«iiira, liku the ganiit oi

Imll, arc illlTrrcnt. )li<n' all may play, and injuiy ri>i-i'ived in mn-
Hi-i)uvnctt ii( parti<i|>ati'>i) lirin^fH no liauitity with it. Cum pila vum-

jdurfM ludmnt, tfuititn ,x hi$ arrvulum, cum pilam perviptrr oowtretur,

nupitlit. »rTvti4 trr'il.i ft (TIM fretjit ; ifUwrvtMUur, an dnminitu $vrvuli

liye Aifuiliti vhiu .»», c\tJH» impuCitt cfctdenU agtre ptdrut / Rrtpondi

non pmme ; mm vmiii tntuji», gMim culftii, vidtrftur ftwtnm.'* Ttiia

Uiflt<renc» is to tnt explaint'd by the roimiilfratioii that thu gainu of ball

wail a nif'n> kadi*'* and not yUtri(r chumu vt virtutit. Thu underlying

prini-iptti iit, that injuries received while engaged in iiportH 4>r exun^iaeM

(NTaNion no lial>il''y whrre they an; occidriital and aUMtainud in the

(MiuFM* of till) exeri'iHv or Kiiort. If, however, the ganieM are of a kind

that tht! law c-onHidem not befitting a Hiave to take [wrt in, thoao whu
play at the8« ganieH with HlaveH and injure tbem are Uablu for the

injury. If the gameH are not of thin Mort, a slave w in the (tame puHition

m a fruuman. In any I'aMe, the prot«€tion only avails during the

progreHH of the game, anil In regard to injuries that are naturat ^.la-

aetpiences of it.

With thii {>asttageH already Het out nnut be taken a thin)— Turn
MtrametUa urdetttia trannUiretU duo, eontmrrerunt, audMUfue cecidtrunt

ti alter flamina cotmtmptut ett ; nihil *w nomine poteat agi, ai non
intelligitur, uter ab utro everswi sit.^ In this eajH^-arioing out uf the

Practice at Rome at the feast of the Paliha* of jumpiug over hcajw of

uming Htraw and bay—there is, in the one case, eitoer absence of

evidence of how the event came about, or else contri^'.tory neghgence :

in the other, the collision ia not a natural consequence of taking part

in the game, and, therefore, he who does the injury n liable in resi>ect

of it. Hut exertisen, even tliow tjUtrire cattm H virtutin, must only be

practised in the proj>er pta<;e. Sed ai per Imum iaculantihm aervun

futrU occiaua, AfptiUa lorua eat.^ On the other hand, if, while they art-

being lawfully practised, and In the plane appropriate for them, injury

m fanned, there is no liability urdeHH the a<-t causing the liability Im! an

Intentional one. Sed ai cum alii in ffimpo pti-uutrfntur, Ken^ua fter

eum liK-Hm trnnairrit, Aiitiilin a'Hmit ; tjuia non debnit pt't camjn4m

jaeuhttoriiim iter ttUemfM'stivi' jttcfrv. Q»i lumen data opera in eum

jacuUUua ct/, utiifue AquiUn tenebitur ,** and a ijuotation from Paulus Ih

added— iMiw ItutHs tppHpie wnina in cuipti eHP In croHMlng the mmpun

I n. 9. a. 7. 5 4. J I). 9. 2, 52, §4. 3 H. 9. 2. 4.V )(;i.

* ih mote ttct-iinttcly Pitrilin, n feMtival of llie rf«* nutaiitiax i>f Ki>ini> in honour uf

PnlfH, whrn Hhct-i^ w*t(> inoii' i-fTtstually (luritinl by hv'm^ cohiikOImI to run thr'Mitsh lli»

firv, and ut which ititt sht-phenlH did the hhiiiv. gmiih, DiiTtiuriHry uf Grvek mid Koumii
ADtii|iiUi««, unit num.

i U. 9, 2. 9,H • Ibtd.
T D. 9, 2, 10.
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joctiiiitoriiu, tb' •l*vi would Iw luiliy o< oiwtributoiy atflipmc*. Tki*
would ni>t i-tcuM > wilful injury.

A curiiMW rua in nUM hjr Ulpiui :

' - /tew Urh •crMl, n rum I'lpUn'. ou.
ftia fiiufam Imtrrnl, trhmnltu •/mi /tiLi imrimna m Iiimutm mii«i»
earn deitcrrU rt lie tern, fmm limsur rudAu, fula lil wnnra udJMtv
cuUM) ; in juocumflK evram cti/^( ail, turn kit .lifuilm Irwri. I'm-
culut IN luniore r>jc culpam ; H lanr, mi ibi UmUrbia, uhi ex amauHuiint
luddntur. vel uhi Inmitiu Imiurm nal, «( quoj ri tmpuMut ; iiuomvia
nee iUwl maU dkatur, « m tooo ftrkakiM lellum habenli hmturi k ohm
cvmmiaerit, ip»um de »e tfut-ri debtee.

Vk law "t Kn((l»iiil diH'n not diUor fn)m llw uivil law.
"The law," asyii Or. Bigvlow,' " a» to iujurira rm:i;ivi!d in nanii'ii Uw..(

and »|)(>rt«, ww, and (a> far aa the (lanim an lawful ') doubtkua ia >till, K"«l« "
' 11. 11, 2, 1 1. |.r. TliB ll„iiuu> Uw rfrrw « ainllliclKni lj<.|»«.|i au, h <K'I> u knukini '" '*""'

I111J11I..Y oul .>! imi a WnU {it^mm<is 4M „ciu.tl} la aaiiat , iliM and in a iolie. In 111!
lutt<TRMWIhor«.iu«Hj.vwaatlii9arlM/1fHafi4a«ii/M,(liiiiu,II[

| »)2
« U C. on Totu, Jan. nillnii Pulton, l>> I>m« Keda. 7. dnoribnl aa " A »i)tk .il llui

Uginnin. o( tl» a.»nU«'nlli oanlury." Tlim. ia . ..opy ol thla »>irk in tlw Inner
r.i.i|.l. Llliraiy, in Ua.k Imitr, l».cln|| ilaU IIKlOi tCa lill<..Ii.|,o al «hk,li. alM
.I».|i(ying Iho ».o|, o( il„ »„rli. *,., d^m-jihr. thi. m>Ml>l o( It .a " r„ll„t«l „ul
<.l tlin ItriiurtH uf the ( iimfflou Uika ; of thia lealine, ami of tha aututea in htrfti, anil
i.iil .,( 111. i».iiiliill.worli»aolthii ravmnil iu<l«....Nit Vnlhoni. Fiulurli.rt, «i Kol-rl
llriHiki.. Wir William St.nli«<l, Nir Jniiiia Dyw, Sir |.^lwnc.l Coki., KiuuhU. and oiIht
lmrni.ll writvrNofuurUwi'a." Tho rvfrrrni-.<. I lii.ri. ia « 2:1.

3 Tilt) di.tiTiiiiiiiition of what oro lawfiU gaiiira ia of Home intcn'at, uiid may I'xuuae
:> nolo. Ill lliu i».xluin«ll.iii o( Jaiiira I., dat«l tlie 24tli of May, lola. and «alM th.'

,...?' "I"'";.,:'"" "'» l«i>'"l naiii" i« ili.lio«li.l. Thi. i»i.-lalii,,li„n, aaya Hallani
II .ni.tllull.Hial Hi.Liey, Bl.i . ,1. v„l. ii. chap. «iii. lUl), »aa a ninowal of that iuuol In

l.pi, that fertain fi'aaU iw wakiia nii|{bt U- ki.|it, and a tfrvat variety of uaa
1, on Sundaya after Evrninif »l«Tvi.i.. It ia aaiil to hate oriKiuateil in au

ale by Rl.hard|OHi, U.I., at the re.|ii«at of the juali.ea .if the i*...-. lor auii
Ihear leaata. Ttie IVl»y Coun.il, at the iiialanre of Anhliiahop Laud, t«

Vi ..!.''.'.''' ";"' '!'"T'V'
'>'" '" "•*"''" '"'" "^''- > Keni.-tl, 71; Kuah,

Abe. 11. I Oil, I anipb. ( hief .lu.iic... ..M. Tl.o pi,al.i,i.iti.ai . hi.di, a,.va Hallam.
waa lierfi-i-tly legal and ai-i'ordinu to the a'lirit of the late Act "(li'ar I r 1) lol' Ted
on one of the preeedinu year pnbliahrd in .Scotland, and ordained thai. " aa fiw our
licaal gieople'a lawful n<'reatlon out pleaaure likewiaa ia, that aftar the end of llivine
.Sorvio... our ||;"id laioplo bo not dialuilied, letted, or di«:oura|ie<l from any lawful
rt«..re«li,ai»u.ba>ilaiiiini( -either men or w n -imheriefor men, Iraiiiiia, vaiilliiii.
.ir any other aiieh harnileaa reereation i nor bom haviiiK of M,.y Kaiiiea, H'bitaun
alea and Morria danoaa, and Iho lettinii up of Maypolea. and other aiairta tliiirewith
uaial, HO aa the aatiio be had in due and uonvouient time without imiN^iment or neglect
of nivine Hernee i and that wiimrn ahall have leavr to ouny tuahea to the Churrli
for tho de..oring of it. ai-eording to their old cuatome: but, wilhall, we doe here
iraoiupt Btill aa la.ihiliitod all unlawful gamea to b<« maul uiion Hundayea only aa
beaio anil bull luillinga, intirliidra, and at all limpa in the meaner aort of la.oi.l.. by

^.'.J"^'."?'. "•I'l,*" Theiituelamation ia given at length in 2 Homeia, Viuela,M («,-ott a ed||i.in). ITnUwfiil gamea are |N.naIiHi^ by the Hlaliile 33 Hen Vlll r 11

An Ai-le lor uinynlennni'e of Artyllario and deliairiiigi. o( luilauful gaum." The
..lijei't of whieh waa to ptomole the praetii-e of an-hi-ry, whiih, tbr.iiigh the invenliou of

• many and aiaidne newe and i-rafly gamea and [.layea " " ya aore deiiayed and da viv ia
l.ike to bo more niyniahed." Thia A.a wa. in extenaion .if an earlier Ait 1 1 ll.-ii iv
: 4, which prohibita the following gamea aa unlawful—" hall lui well handliail aa
l....tliall and .ither game, calle.1 coila, ili.e, laiwling. call., and oilier aiich unthrifty
liami..: andthuiwaaaconlirmationofayetearlierAct, ISRichardll o.O Vn.ither
..I thia aerie, of Actaial7 Edw. IV. c. 3. In Ba.!. Abr. llaming(i.l, it ia.aid, " ihat
l.y the common law, the playing at card., dice, ic. when practmed innocently and a.
I rwrealuin, the bettor to ht a perMMi for biiaineaa, ia not at all unlawful nor piiniahaUe
... any olleiiie whatiajever "

i citing 2 Vent. 17.'.. 6 Mod. 13. Halk. 1110, and the pre
uribla to Itt Car. II. c. 7. See 8 & B Vict. c. 109. and 2« ft '27 Vict i- I2.'> The
iibjocl ia trcolcl in Tomyna. Digeat, art. Juaticea ol I'cace |B 42| : Uamo— Unlaw ful

.^lairla, and in Dalton, (Siuiilry ,Iiiatioe, o. M. See, i,„,. atrult, Engli.h Mi«,rt- and
l'utimea(2ndrd.|. lltlO,andReevca, Hiat. oftheEngl. Uw|2nded.|,vol lii 171 238

the late

lliuc. uaed,

order
{.reaaing

17(1. 2.12, 4,^ 4. fj i.ri8e-lii,.|,li„j:, ft Va.v.i V. I'oWi.S g:'lt. fj'.T-jw

,, -„ „ ,
'•.'"toayiarringe.tllihili.ai. A fool-race ia a lawful ganie,

/liUIy y. Mi'rrwll, 17 U J- C. P. JIB: a.i are billiarda, Puraoaa v. .|/,j-„nitr. 24

lUijiMi V. (hum. 31) U T. 203, i

I- J. tj. B. 277 ; doniinoea, cheaa, and draugbU, ffej. v.' Athkm, 22 L, J. U. c' I

;
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Butiiler V.

CiarL

Covin.

thus :
* If two or more do agree together to run at tilt, joust, barrieis,

or to play at backsword, bucklers, football, or such like, and one of
them doth beat, bruise, or wound another, the party grieved shall not
have an action of trespass, of assault, and battery against the other

;

for that it was a combat by consent, and put in practice to try their

strength, valour, or agility, and not to break the peace. But if the
same day or «ome other after that the pastime is at an end and they
departed asunder, one will assault or beat another in respect of some
wrong conceived to be received in the time of the said play, then an
action for trespass, of assault and battery, may be pursued by him
that is so beaten, against the trespasser.'

"

The distinctions taken are (1) between lawful and unlawful games,
and (2) between injuries received while engaged in lawful games, and
injuries subsequently inflicted.

In BouUer v. Clark} Parker, C.B., in an action for assault and
batt«ry, held that fighting being unlawful, the defence that the plaintiff

consented to fight would be no bar to action. But in Bullers "Nisi
Prius,"^ citing Dalton,^ it is laid down that if two by consent play at
cudgels and one hurt the other it is no battery.* Stephens' regards
this as inconsistent with previous decisions. It may be reconciled
if cudgel playing is a lawful game, whereas fighting is in any event a
breach of the peace, as to which there is no privilege.

The distinction between lawful and unlawful games does not seem
to have been adverted to in the extraordinary Massachusetts case of
FUzgerald v. Camn.* This may have been due to the fact that the
verdict passed for the plaintiff, and the only point for the Court was
whether the charge of the judge was sufficiently favourable to the
defendant. It is quite consiptent with the report that in the opinion of
the Court, the judge's summing up at the trial was unduly favourable
to the plaintiff ; and it may be noted that his direction to the jury
was on the assumption that " the parties were lawfully playing with
one another by mutual consent." The jury were told that if in these
circumstances " the act done by the defendant was no other than the
plaintiff had good reason to beUeve would be in such play, the defendant
is not liable.' If, however, the plaintiff had good reason to anticipate

the act complained of, in the circumstances the play could scarcely be
lawful, or if the play were lawful the act was not to be anticipated.

and perhaps carda, PaUtn v. Rhymvr, 29 L. J. M. C. 189 ; Jenkt v. Turpin, 13 Q. B. D.
fi05 : but '* gaming " which is illegal a not leu so bocaaae the game |jayed ia not
perM unlawful, Bew v. Harston, 3 Q. B. D. 454 ; Dj/son v. Mason, 22 Q. B. D. 361.

1 BulLN P.16. Seo2Ei.«77,n. Inflcff. v. ifor«n,9a 4P. 213,itwaaheIdnot
goHsible to consent to n miBdenieanour. Soo The Qmen v. Coney, 8 Q. B. D. 634, [xt
tephen, J., 550. Misdemeanour is the offence against the State, not againxt the indi-

vidual. In QroUon v. Ottdden, 84 Me. 589, 30 Am. St. R. 413, it was laid down that if two
pononB voluntarily engage in a fight (in anger) either may maintain an action against
the other to recover damagea foi injuries received. The foot that the fight was voluntary
ift admineihie only in mitigation of damages. Thib seems correct in principle, and in

Commonwealth v. CoUherg, 1 1 9 Mass. 35U, 20 Am. K. 328, where two peraoiu by mulua'.
agnemetU engage in a fight with each other, each ii* guilty of an auault and battery,
although there is no anger or ill-will. Cp. JameM v. CamjAeil, 5 C. & P. 372, where twu
persons fighting at a parish dinner, one of them uninteationally gave a third [tcrsn*'

two block eyes ; The Quee» v. Latimer. 17 Q. B. D. 359. » 16.

3 Cap. 22. I am uuahl© to find the rfferenoe. The chapter in the Country Justioo
on " Games and Plays " is 46. Chapter 22 is about Cattle. The substance of the
statement in the text is to bo found in t'up. 12 1 . Sureties for the Peace, 282 (d).

* Cp. The Queen v. Johnson, 34 L. J. M. C. 192. 8 Nisi Priua, val I. 21

1

• lIoMass. 153. Thegound of acti.in was that defeodant" seized hold of plaintiff

by the testicles and squeezed them seveicly," whereby plaintiil was soriously injured
The ilcfcooe was that the plaintiff and Jefeadant were engaged ia a game tog^tner.
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The fullest Btotement of the habilities incurred by playing games Rridy.
IS to be found in a Scotch case.' Four farm labourere were enlaced in •"'"»=«•
building a straw stack. Three amused thera-elves by knockiniT each
other down in the straw. Either intent!. ..u!;-. .,. by accident, one
of the three thus romping knocked the f^ r-h off the .itac' : nd injured

"l"
""

ur,
""'',' '"' '^*''"" '8»'"" "'" i'S«!n;*«="r. '.Jrd Young l.»nl Y„„„g-.

said
: When people engage in a gam< ,nv,>;vin.' risk, ir in a game «»«»ni™t «•

generally safe, but in which accidents i,.,v hapi.™ overv nlaver i""":""''''''*
taking part in it takes on himself the risks incicleii u.- I,eing a player, S'ciX'S^;
and he will have no remedy for any injury he may receive in the course
ot It, unless there has been some undue violence or unfair play on the
part of some of the others. He takes the risks incident to the game
and the result of these risks must lie where they fall. I should say that
the same principle must govern where romping suddenly arises among
people collected together, whether workpeople or others-they take

1- tr , """P'"«' """J ""'"ss there is foul play, there will be no
liabihtv for unintended injury by one romper to another. I should even
go the length of saying that if two men voluntarily engage in a pugilistic
encounter, each must take the black eyes or the bloody noses which
the other inflicts'-or, if two men voluntarily engage in a bout of
single stick, each must take the raps he gets from his opponent-anil
If there be no foul play, there can be no injury giving rise to a claim ot
damages by the one against the other." Here there was a romii, which
the pursuer took no part in ; and when he received injury without
having consented to take the risk of it, there arose an actionable wrong

The distinction between lawful and unlawful .james, between a
hght and a match at single stick, does not seem regarded. In other
respecta the decision bears out the English cases.

Very Uke what we have seen was the Roman law is laid down in r<,myn»,,
l-omyns s Uigest :» " If a soldier, in muster, discharge his gun and »t«t'meiit.

another go cross, whereby he inevitably and against his will hurts him "

It 18 not a battery in law. But he must set out the cireumstances aiid
niake it appear that he was not in anv fault ; for it is not enough to
show It was cmmlUer H per infortunium el a»Ura mlmUatcm ximm

'

If one IS injured while looking on, the doer of the injury is prinui fncie
liable

; and where several persons are engaged in playing at ball in
the pubhc highway and a traveller is accidentally hit, the game not
being a lawful one in such a place, not only is the person whose negli-
gence caused the accident held hable in trespass, but also all those who
are of the party."

> ltiid\. MilrhrU, 12Rpttif It**!!

R.4l3,»4Me.MII. 3 ».„,„, (A). .S™ .l/,™(, v. » nrf. 1 3 Ma... 2110.
• H,»,CTV. Uorrf.Hob. 134. s (W,r,,™rf v. fcra,,. Bull N. P lu
• l™*»-!;» y. Moat, MM,... 453. In Ball. L<.a,l. Ca.. on Tori.. 423. i. thelollowing

;
the drfence of leavp and lircnco al.o uriun. where IHe parti™ wprnengaged in any lawful game.. In ucl, a ,a.e, indeed, the plea ha. a somewhat differ^ent .igniflcation

i for obyiou.lj it i. not anv «|a»-ilic blow which ia aulhori.ed, but «

tt . .1 "f T »' "hieh, by mnadventure, may re.ult in a blow to one orother of the i»rtie.. bee Chrulopktrmn v. ban. 11 (J. B. 447 (.ic). where the auaultcompUined of wa. a blow from a criekct-ball. the parties having been engage,! in agame together. .4. reported in U Q. B. 473. C(,i,loph„^ v. ii„rr ,, a%™.,.tdemurrer to a plea of leave and licenee to a declaration in tre.pas., charging Ihit the
defendant aaaaulted plaintiff, impn.oned him. and kept him m pri.on for the anacef M» Blonlh and twmtrilTO day.. There i» no mention of cricket or any other game
throughout the report, unleu the remark of Coleridge, J., can be ,o regarded If
I. . pie. had been only not guiky, the defendant might have shown that the set wa«

Dm." 2 8
4°°"" ° '*"" '*''" "" J^"™ *°" '"> "" plaintiff's leave." See

VOL. I. „



CHAPTER IV.

ONUS OF P U O O F.

Tntrodnrtmy. Many of the most difficult questions of law are t^ be solved by the

answer to the question, On whom is the onm of proof i since it not

infrequently happens that beyond evidence of the fact of the (XTurrenee

of an accident, there is no evidence availa!)!*^ to show how i)r when or

why the injury sued on was caused. In some of the circumstances

where- this is found, the mere happening of the accident suffices to put

the defendant to disjjroof of his habiiity. In others, this is not .suffi-

cient ; but affirmative evidence has to be given charging the plaintiff ;

while in almost all cases the onus at times fluctuates during the pro-

gress of the cases, sometimes being on one jiarty, sometimes on the

other.
Bowen.L..l.'s, Bowcn, L.J., in a well-known case,' lays down the canons of this

'<Tm»'f
"'^'"'

^"'^i^^''' ^ follows :

' Whenever litigation exists. sonielKwly must go
on with it ; the plaintiff is the first to begin ; if he does nothing he fails ;

if he makes a prima fofie case, and nothing is done Ut answer it, the

defendant fails. The test, therefore, as to the burden of proof or onwt

of proof, whichever term is used, is simply this : to ask oneself which
party wilt be successful if no evidence is given, or if no more evidence is

given than has been given at a particular point <if the case, for it is

obvious that, as the controversy involved in the litigation travels on,

tlie parties froni moment to moment may reach points at which the

onwt of proof shifts, and at which the tribunal wilt have to say that, if

the case stojts there, it muat be deciiled in a partii:ular manner. The
test being such as 1 have stated, it is nut a burden that got* on fur ever

resting on the shoulders of the pnrsiin ujH)n wln)m it is first cast. As
S(H)n as he brings evidence which, until it is answered, rebuts the

evidence against which he is contemling, then the balance dL-seends

*»n the other side, and the bunlen rolls over until again there is evidence

which once more turns the scale. That bt-ing so, the question of onn^
of proof is onlv a rule for deciding on whom the obligation of going

further, if he wi;dK'8 t« win, rests. It is not .i rule to enable the jury

to decide (m the value of confiicting evidence. So soon as a conflict

of evidence arises it ceases to he a question of onus of pro*)f. There
is another point that must l)e cleared." *' As causes are tried the term
'^ onus of proof' may be used in more ways than one. Sometime^;,

when a cause is tried, the jury is left to find generally ^ot either the

plaintiff or the defendant, as it is in such a case essential that the judge

should t«ll the jury on whom the burden of making out the case rests,

1 Abrath v. N. E. %. Co.. 1 1 Q B. D. 440, 4M.
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and when ,nd at what period it shift.. Imu«, again, may be left to

deUSt'Cd?.'"*' ""Tr '^ *"•! ^'-f'ly foTthe plaL^ oV th

i.t .„A -^ 5'^ °"f""u'" .^^ '"" ™ *"»"> th" '"'"l"" of proof

»um.fiol! ^r ^ k'u"" ""v"""!" "' » particular i8,ue by pr...

?«Z h ;
"'";'' ''•''''' *" '"' >'^Pl''i™<l to the jury. But then-is anothe, way of comluctmg a trial at Nisi Prius, which is by asking

a:t^"'th:s„""o'' ir'*'™r'
*'"' j-^^- " ">"« " » ™"«i'=t ofTvSas to these questions, ,t is unnecessary, e.xcept for the purpose of

of proof, unless there are presumptions of law. such as, for instancethe presumption of consideration for a bill of exchang or a oresumption of consideration for a deed. And if the juryTs^^keS bv'^^hejudge a plain question, as, for instance, whether they believe or dis!

to e7nlai;rt''7b'''","*"'T
™"'"* '"' *'"' '''"i^tiff. it is unne«.ssa y

^h.Vh'^r ?' ""-out the o„m of proof, because the only answer

to av f,t? '^™
't^T '" 7"' " "'«' thoy -nnot fell wha

kin7it i, for r^ T"'!
""'"'

"u"! *u
"" '"'"''" "PO" " 1'"'''ti"n of that

1 do, ot f, llAV . flf
'"'' "'"''' P'"*y '» ""titled to the verdict,

cnij V '^ *^*'
^*l™ "'" "»"""" "hich are useful to a judKo incommenting upon evidence and rules for determining the weight ofconflicting evidence

; but they are not the same a, „»,« of proof
"

In considering the subject, however, these matters ,lo not read yadmit of separate treatment
; for, though the eonsiderati.m of whose

nrirto'th '"J"
«'^''

"rt"'" '" ""'" t« succeed is necelarX

hTLb
"onsideration of what is sufficient evidence to attain success,the solution of both problems, especially where contributory negligence

IS involved, is very frequently the same.' ' giigince

The general principle on 'the question of onus is thus formulated : ,!,„e„i ,j„

makelttff^b""'^"*
to recover compensation for damage must In.w"

'*

The l,r. ( ?"'T T'""' "\'"" '"' '""'PloiM was in the wrong,

is to he L» kT.? ." 1*"'^ T'" ""• ""'' '«' »"»* »'"* that the loi
IS to be attnbuted to the neghgence of the opposite party. If at the

that it wr'"
"•"

""^u" fiT™
^^''^'' ^-^ "^"^ ""t »«tisfy the aurthat It waa occasioned by the neghgence or default of the other partyhe cannot succeed, " or, in the terms of the Latin maxim, I'i inLmbU

irrobatto qui dial ; non qui nrgat.
"•"""«»

I. Re.S irsA LOQUITUR.
We shall, then, in the first place, consider in what circumstances w

the defendant without any further proof of actual default on his part ?<«lis°°™™
than ,s involved in the mere happening of the injurious event : what

^"'"^'
m other words, ,s the legal import of the phrase, re. ip,a loguiluT ? »

the two aspects of the inquiry-i.e., the consideration of what is not

wh.t'L". ffi™"?.
P"'™'nP'i™ of negligence-and the consideration ofwhat is sufficient to raise a presumption of negligence-are treated re-spectivelym the leadingcases of Ha«m«ci v. WAite^ and B«™ev Sfe»

' jr»W,« V i. ,(, .9. »'. fly. c„., ,2 A,,j, ,_^, 4,
' I'm Lord Weii.loyd.lo. in Jfo-^oii v. Him, 1 1 .Moo. P. C. f 307 nt 31

1

» Broom.Le|!a!M»«i,n.(7thed,).24ll.
v.. i,. ju/. mill.
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Hnmn„Klc
White.

Erio. C.J.'

jiidgmpnt.

Rule

IVntmn v.

Wntcf.

wjord V.

liamttutck v. White is the leading authority for the former of these.

Defendant was riding a horse he had bought at Tattersall'B the day

before, at a slow pace, in Finsbury Circus, to try it. The horse was

restles?, and the defendant held the reins tightly, omitting nothing

to avoid an accident. The horse, however, swerved on to the pavement,

where the deceased was walking, knocked him down, and injured him

fatally. An action was brought under Lord Campbell's Act. The

Court' thought the facts did not disclose any cause of action. If it

had been shown that the defendant knew the horse to be vicious and

unmanageable, that might fix him with liabiUty. Prima facie, a man
lound riding on t^e footpath was in the wrong, but the witness that

proved that showed that the defendant was there against his will.

" I am of opinion," said Erie, C.J., " that a man is not to be charged

with want of caution because he buys a horse without having had

any pre^ ious experience of him. There must be horses without

nuniber nJden every day in London of whom the riders know nothing.

A variety of circiimstanres will cause a horse to become restive. The

mere fact of restivcness is not even pritm fneie evidence of negligence."

The witnc?'' who deposed to the fact of the defendant being on the foot

path, also deposed to the fact that he was there unwillingly, and thus

displaced the presumption of negligence that his evidence had raised.

The oh'v question was as to the effect of restiveness in a horse un-

accompanied by any other fact implying negligence. The decision

of the Court in effect was, that the use of horses lor riding and driving

being recognised, and certain places being proper for them to be used

in, while their natural disposition is uncertain, those who ride them do

not guarantee against the effect-s of the waywardness of their dis-

positions.^ A doubt ha.s been suggested whether Finsbury Circus was

a proper place " to try " a horse in. Though it was not contested so

to be in the year 1862, the point might be disputed to-day. It could

Rcareelv be said that a man trying a horse in Cheapside or the Strand

is in the exercise of " due care in the circumstances."

The rule as to onus in this class of cases is given by Smith, J., in

"> Walsm. V. Weekes,^ where, proof having been given that the defendant's

horse, harnessed to a cart, ran away unattended along a highway

where the plaintiff lawfully wa.s, and injured him, the learned judge

refusei to nonsuit ; for the fact« " were more consistent with the

absence of ordinary care in the superintending the horse than with

such can' having been used." The same view is taken by an eminent

Canadiart judge :^ "I think," he says, *' the reasonable view of the

law and of the ordinary transactions of human life is that, if a man's

horses, galloping through a street, run on and injure a passenger on

the side walk, a case of primd facie wrong is shown. It may be fully

explicable, but I think it calls for explanation." Simson v. London

1 ErUs t'.J., WilliiiniH, \Vi!le8, Keating'. JJ.
3 Tlie rnlionale of the Uw in iiivestigat^ti in Brown v. Collii' -, M N. H. 412, !6 Am.

R. 37J. The "on-'lusion in thut the plHintiflF miiRt coiiif preywrKl to show either thu!.

ihp int<Tition wan unlawful or that the defendant was in taiilt :
* " if the injur;' wai

nnavnidahle and the defendant f.ee from IiUme he will not bf 'inble. See Shc-a v.

Croali (188j). 12 Rettie 118tJ, waere a horf>c started from a cah-rank while the di-iver

was putting away a bag of oats. Held no culpa. This <'(*se may be referred to loi

the construction of a municipal hyelaw that the driver hhouhl either flit on the box
.ir nrand by ihe horses head.

3 Not repotted, but referred to by the same learni-d judge in Tolhauae;! v. Daviev,

.'>TL.J.Q.B. 392,3!)*.
* Crawjord v. Upper, 16 Ont. App. 440, per Hagarty, C.J., 444.
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General Omnibui Co.' points the same conclusion. " Proof having
bpcn given that the horse in question had misconducted itself in
the way charged, the h'lrthen of showing tliat he was n.it hobituallv
a liicker, or something to account for liis having jii. keil on this
particular occasion, lay on the defendants. The mere fact of his
having kicked out was, I should say, iiriiiui liicic evidence for the
jury-

'

In Byrne v. Bomlle,' a barrel of flour fell from a warehouse over a
shop which the defenda it occupied, knocked down the plaintiff, who
was walking along the public highway, and injured him. It was
contended that these facta did not disclose any evidence of negligence,
aa the doctrine of presumptive lugligence only applied in cas s like
that of two trains upon the same lines, both being the property and
under the management of the same company,' and the law will not
presume a man guilty of a wrong. The Court held that "

it is the
duty of persons who keep barrels in a warehouse to take care that they
do not roll out

;
" " such a case would, beyond all doubt, afford prima

facte evidence of negligence."
The distinction between this case and Hammock v. While seems to

bo that here the cause of the injury was inanimate, there animate. A
man who has barrels on his premises is bound to put them in such
a position that they will not fall out on the highway ; if they do, as they
have no powers of motion in themselves, the very fact of movement
arguia negligence, A man who has a horse is also bound to take care
that he does not do damage ; but since the horse has a power of
motion of his own which it is not necessary for the owner in all cases
to provide against his exerting, an accident caused by the exercise
ol this power does not necessarily argue want of care in the owner

;

for the motion of the horse may arise from his own unforeseen im-
pulse, and then the owner is not hable ; thus, while in the case of the
barrel it is enough to show that it moved from its position and caused
injury

; in the case of the horse mere movement unexplained will not
warrant the same conclusion.*

M«m,'fu f^,: 'S,'."" w'.'
.^'- '• ?' ^'l'- ''«»'/'«»"» V. llaydm, 12 0. B. .507.

L-tndun
ilenfrat

lltj •niLV.

handl,.

Ciises (lis-

tiilglliHhlHL

» «tin;.ei- T. I. B. Jk H. C. By. Co.. 5 El. 787
;

Q. B. 747.
Carput V. L. ii B. Ry. Co.,

O. IK. fly. Co. oj Canada v. FiuvcJI.

K J u^ .,_ . ..""' ."d giving judgment says

:

...."°i„° ...„'." _".'°,'°',"? .'.'
»lleg»ii to have arisen (roill the inipropcr

^ In 0. tV. fly. Co. ol Canada v. Braid

;

1 Moo. P. C. C. K. 8. 101, 110, Lord Chelmsford giving judgmmt saysT " There eau

struction of a railway, the fact of its having given way will amounl pri'mi iaric
evidence of its ulsulBciency, and this eviden.e may become conclusive from the
absence ol any proof on the part of the company to rebut it. However, the plaintiff.^
did not rest their case solcfy on the fact of the falling in of the embankment, but
called witnesses to give their opinion as to the cause of the injury. It was objected

"
that this evidence amounted only to theory and conjecture, and thatthejurvoUL-ht

not to have been pern^tlcd to act upon it. To this it may be answered, that althouiih
the cu-cumstances which occasioned the accident were facts tr be p.cved yet the
Cf ues which produced this state of cu-cumitancea were ueeessarUy matters of opinion
aid judgment. The .latement of Urd Chelmsford as to what will amount to
pri/ad /acic evidence of improper construction of a railway has been grcativ con-
troyerted. Fjr example, in Cztck v. Ucnerat Sleam iVonjolion Co., L. R 3 C P. 14
Jn Its being urged in argument. Willes, J., said :

" That case {i.e., Faweett's ,,sc) has
been much remarked on. The late Chief Justice of this Court (Erie. C.J

) pr ^listed
asainit the x-j.: of proof i„ such a •;»» being Ik-ou-n on the r.iUway company ;

' „iid luBakv. Ca.iaJtaH Pacific By. Co., 14 Ont. B. 625, 642, r.alt, J., while holding a de.
claration of law by the Privy Council binding on -, Canadian Court, yet intimated
eoneurrence with l.e opmion dpressed :•. Ciec* v. Oeneral SItam Sanjalion Bo.
Olecton V. Firyima bIMa-d M. Co., 140 U. S. 133 Davis) 435.
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SeoUf.
London a»d
fit. Katkirint
Docka
Co.

In Seat V. London and St. Katharine Docks Co.* a distinction waH
taken between the law applicable to the facts as proved there and
those found in Byrne v. Boadie ; on the fjiround that the place of the
accident was not a pubUc highway, but a dock, the property of the
company. The plaintiff was an officer of ('uPtonis, who being ordered
on duty from one jMirt of the docks to another, on his way was
knocked down by six bags of sugar falhn^ upon him. The (lourt was
agreed as to the principle of law to be applied to the case ; they differed

PiiDciploas as to its application. Brie, C.J., stat^ the principle :
" There must

a™ rj""*^
be rettHonable evidence of negligence. But where the thing is shown to

' b^' under the management of the defendant or his servants, and the
accident is such as, in the ordinary course of things, does not happen
if those who have the management use proper care, it afiords rcason-
a'jie evidence, in the absence of explanation by the defendants, that
the m'cidcnt arose from want of care." " This appears to comprehend
both cases, of Uammti^k v. While ' and Byrne v. Boadie.}

Siimmar>. Tht'iv must be reasonable evidence of negligence ; and the mere
occurrem-e of an injury is sufficient to raise a prima fade case :

(«) When the injurious agency is under the management of
the defendant

;

{h) Wheii the accident is such as, in the ordinary course of
thin'js, does not happen if those who have the management
use proper care.*

Over inanimate things this duty of care is absolute ; over animate
bcin^it only goes to guard against injury from their customary habits.

Brigg»\. The difficulty in drawing the fine is exempUfied in Br%« v. Ofiwer.*
'^- A packing-case, belonging to the defendant, was put against the wall

of his premises, and his servant was watching it. Thtough its own
weight, and from having been insecurely propped, it fell on the plaintiff

and injured him. The Court were divided ih opinion. Pigott and
Bramwell, BB., held that these facts constituted evidence of the
defendant's negligence; since ''Packing-cases carefully placed in a
proper position do not naturally tumble down of their own accord

;

and we have no right to assume that the fall of this packing-case was
caused by the act of some one who was not the defendant's servant."
Martin, B., dissented on the ground that " the fallacy which appearsDiatient of

Martin. B.
t InUieEs. Cli. (1805), ,1H. A 0. 51W. A very Bimikr case was WodUyi. ScotiU.

S Man, & Ky. lOfi, whore kcknIh wure Ix-iiig thrown from an upiwr utory, and a wartiiQ]^
having been given, the plaintiS Htill thought be had time to get past, hut waH injured
in the attempt. It waa hekl that whore A by the wrongful act of B /.«ee kin frtiitnce

of mind, and in cuiinefiuencc runs into danger and reoeives injury from the act of B,
B ia not protoetcd on the Rround that he warned A just before tlie accident. Fau-tei
V. Poul»i>H, 8 Times L. R. 72r» (C. A.).

a This rule w*ifi the ground of the decision in Hnrkc v. Manthfitttr, Shr^eM, <(

JUneoliuihire By. Co., 22 L. T. (N. S.)442, where plaintiff was injureil by a jult ucca-
Bioned by the train in which he waa paasenger going againi't two Mtationiiry buffers
in such a way that plaintiff was thrown forward wid injured. Evidence was given
that the train ought to have been brought up to the buffers without a jolt. It was
hold that Buch being the caae the mere fact of the aceident hapiiening watt cvidenee
togotothojurj'. ffaitmiganv.Jlarriit, I7N. S. W. (L. It.) 403 j Hnnnahv. Dalgarno,
3S. R. (N. H. \\.)4«4-the falling of a telegraph wire in a public highway.

* 2 H. A C. 722.
» Tvtae T. Chicago Rd. Co., 48 Iowa 236.

f
{I^W)4 JF 4C. 403; z^t Higgs y, Maynard. 12Jnr. N. S. 705. where a Udder

falling through a window was held not evidence of negligence, ui " not nect/tmrily an
event occurring in the i-i of the defendanfa businesa ' (?). Another and perhaps
aafer ground for the do u won that " the ladder was not shown t<i have been under
the management of the defendant or hia •ervauta." C|», PmraoH v. Coir, 2 C. P. D. 369.
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to me to underlie these cases is that the plaintifl is to bo exou«Hj from
proving nejiiigence, because the peraoii who really l<nows whether
there is negiiReuec or not. is the ilefemlant's servant. Here the
defendant might have called him ; it is not to be assumed that he
would have .omm.tted perjury, nor is it for the defendant to disprove
negligence. ^

The (lis.scnt of Martin, li.. appears tlue to a misconception of the
meaning of hr e, I'.J. s, dUium in (,'„.,„. v. »W,' which he quotes, that Di«„™i.
where the evidence is equally consistent with the existence or the non-
existence of negligence it is not competent to the judge to leave the ques-

/!..'!. 'Z'!"^-
'^ j" " ""''' " " the inferences are «/«aHv«>n,iteM;

with the facts proved. The Court must assume that every inference of
fact that a jury nught legitimatelv draw has been drawn, and mustadd such inferences to the other facts of the case. Where there aretwo inferences equally coiuistent with the facts proved, one of themcannot reajsonably be drawn to the prejudice of the other. The
plaintiff, therefore, fails. Where though either of two inferences
might be drawn, one involving negligence is more reasonable or likely
than the other, then the case cannot be taken away from the jury '

It IS not suHicient to exonerate a defendant merely to point out that
the lai'ts proved are susceptible of another conclusion than that of
[leg igence

; it must also be shown that, of the two inferences that can
be drawn, there must he a probability of the inference that acquits him
either equal to or greater than that which points to negligence. Martin
B., appears to have a<lopted the view that it is sufficient, it it is con-
sistent with the evidence, that there was n.j negligence. This it is
submitted is a wrong view of the law, and would narrow responsibility
very unduly ; besides being inconsistent with the eases

Fitzgibbon, L.J
,
reprds the law as estabUshed which he states in Rt.gibbo„,

the proposition
.;

Where there are two hi/pothem. one involving and '-'•-• F"-
the other not involving the liabiUty of a defendant, each equally

'"""""
consistent with the evidence, the plaintiff cannot get a verdict, and
the defendant is entitled to a non-suit." But this must imply that the
judgment on them is passed after the evidence is given and there is no
preponderance of that either way. The exclusion of this last con-
sideration invalidates the statement of Devens, J., in KendaU v. City

h. K. «Q. B. .(77, jMT Chttimcll, B..391.
*'

3 FlntiHTy V, Wftterfurd A Limi-rifk Hu. Co ,\t R IIP T 1ft. SmiH, ^ v i

UM, y Sl,d,, „ (.. s ,.. 3s„, ,^„d „,„„,.„ ^. J 3,3 j.^t'J',
> „ "„

(|i,point .u, t„ll„». : 1, „„ i|,e »hofc. in your opinion, it . I„ft i„ douM rti^Uho"™™ot 1 ,0 d,u„„g„ w.. ll,„„ tl,. defe„d«„l, will L ontiU.^ to your verdict, b«.„J^v„^
r»i r-t-iher ^nt",

""^
T".r"'' »',°»«''«'"- ^or/you c«, lind pv^xt.gauu.t the .

.

If itturn.outratho,.on.ider«ti„n of the „„o lh.t the infupv m.v uwell b, uttributuW. t„ the one MU«. a» the other, then. ,,l.o. the defendant, wXS
rJT.,l7. ,1 , "v?-

" *""• ">» deelunition. were in conlraet. In

Z™ tlrtS^t '
" '" '; 1" ""'''"'"

'
V™P"""'W« to • »«»•"' nnle» Ih. Utterprove, tli.t the neghgeneo of the ni.»ter i. the in,uiedi„t« nee««wry end direct eiawof ho nyury he .„»t.i,„

: Mo^n«i IIM.ny SIM. Vo. v. V«c«ra,'mC^S. cT6B0 I Ji.t.ng™hed «.«;»« V. .Sem™,»-, 7 Ont. L. R. 340, 8 Ont L. |R. 040 TJte
MaUkiicn f o. V. ItoHchtrd, 28 Citn. S. C. R. 580.

> rouxU V. MVlynn (HH)2), 2 I. E. 164, IDO.
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of Aw(fm .-

' "It JH not sufficient for the plaintiff to show that the injury
may have li«'n (MPOHinneU hy the neghgence of thiMw whom he seelcs

to rharge with it. If thert' were otlier cauHes whirh also might have
urodureii it, he is in some way to show that the+e did not 0}>eratp."
The fall of a statue in a hired hall, which the letter was bound to let

in areawmahly safe state for the pur[HMe for which the hall was let
— a |ml)lic concert—seems a case of res ipsa loquitur.

Willei, J.'ii. The remarks of Willes, .J., in giving judgment, in Smith v. IhtfU

therawTn *'"'''*^» % <'«-* a^ n\m\\ in point. "It is not enough," he says,

Hmiih V. O. JF.
" to show that the damage may have occurred through the negligence

/?» Co. of the defendants' servants, even coupled with the suggestion that no
sufficient explanation was given of the dog's conduct. The plaintiff

must show something which the defendants might have done, and
which they omitted to do, before they can be lield responsible for the
misfortune which has happened." The same learned judge, in CzechIn Czech V.

Orneral Steam
Nufu/iilioa

Wfifarev.
L. <t H. Ry.
Co.

Judgment.

(teneral Steam Nuvigdtitm Co.,^ happily illustrates the way in which
the presumption of negligence may I>e raised or not raised by a set of
fai'ts, diffenng only in one particular. " If a shipment of sugar," says
he, " took place under a bill of lading, such as the present one, and it

was prove*! that the sugar was sound when put on board, and had
become converted into syrup before the end of the voyage, if that was
fiut as an abstract case, I think the shipowner wouUl not be liable,*

lecause there may have been storms which occasioned the injury,
without any want of care on the part of the captain or crew ; the
injury alone, therefore, would be no evidt nr-e of negligence on their
part. But if it were proved that the siipir was damaged by fresh
water, then there would be a strong probability that the hatches had
been negligently left ojwn, and the rain had so come in and done the
injury, and, though it would be possible that scmie one had wilfully
poured fresh water down into the hohl. this would be so improbable
that a jury would he justified in finding that the injury had been
occasioned by negligence in the management of the ship."

Welfare v. fjmdon mid Hrig/Uim Rif. Co} is an extreme instance of
an accident which was held not to constitute prima facie evidence of
liability. Plaintiff went to the defendants' station to make inquiries
about the departure of their trains, and was told by a porter to look
at a time-table hanging up under a portico in the station. While
there a plank and a roll of zinc fell through a hole in the roof and
injured him. The Court' were unanimous that he could not recover,
both on the ground that the plaintiff had not shown that the accident

» (1875) 118 Maw. 234. a (i8(«t) I^ R. 2(.'. R 4. 10.
3 UB. 3C. P. 14. IK; follow»-(l in TA*' (VI.Mrfflm-A, lOTimes L. R. 2«Jt (C. A.). ~
* I.e.. under a bill of lading whioh contained an pxception from liability for" break

ago, leulcafio. or damage."
6 (180!t) I. R. 4 Q. B. 61)3 ; Curran v. Warrrn Chemwal Co.. 36 N. Y. 153, in aho

an authority that the mere fact of injury occurring on a lioison's prpmiseii raiiwfi no
presum(ition of wrong against him. It'is otherwise if the injured person is on tho
highway and injured by something falling from iiremisea ; Ctnre v. National City
Hank. 31 N. Y. Sup. Ct. (I Sweeny) 539. In Huff v. Auxtin, 15 Am. St. R. 013, an
employe of the vendor of a saw-mill, while asf-ihting in retting up and getting the
mill in order, was injured by the t-xplosion of the steam boiler in the mill ; it was held
that the mere happening of the aciiident did not raise a /irtmo faeie piesumption of
negligence in the management of his busineHW. M'Arthvr v. Dominiun Carlridgf Co.
(1W)5). A. C. 72. isdificuBPedini'onnection with thp master''^ duty to lupply machinery.
i^ost. UangerouF machinery and tooK The decision is sustainaUe aa a case of r'ea

ipBa loquitur. By verdict of the jury the respondents had not discharged the onus on

• Cockburn, C.J., McUor, Lush, Blackburn, JJ.
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had happened through the defendant.' «,rv.nt.' noglig..nc., —1 «l«,

not warra t the inference of negligence. Blackhiirn, J., xaid " In

p^nk shall fall Their duty a to take reaaonable c»ro to keep theirprenmes „, ,uch a sUte a. that th<»e whom they invite there -hanot be undu y exnose,! to danger. No douht th. ca»e might .k"uwhere kuow.ng tL Htate of the premise,, -l.e , , ,„p„ny Lm no•end a man on the roof to repair it without ncce^arily incurring a

tTr J^f

"'».™t™t. 't would be a breach ..f duty to »end a man uponhe roof during the hours when persons would be frequenting tlie

more mu.t be shown than the mere fact that the accident occurred
In this case there was a total absence of evidence to show that thepremises were really dangerous so a. to make the company respon-

1 for ;h •
" '" ; "f \ ''^"" ""^ "'« 'f'"*''"'" «"<•*» i8 met,

^a, noft^ '
".""ff™""'

"' "-o d^fcnilants- servants, the acci.lentW ""'
"Ptf '

'" """ ""'•'""y «»""« »' things, would be likely tohappen Where a person desires to have the roof of a buildinL-

to Its condition, and to see how tar it will support him or his work-men m doing the necessarywork," Therefore.in the ab«.nce of anything

his h,™'„l^
' tr!'!*" ''",' """ *'"^ """> ""^ inacquainted with

.vLrrf\°' that the roof was rotten, the accident could not be
expected to happen in the ordinary course of things. Lastly there
[^ nothing m tte evidence to show that the oompfny had, li cou d

lZ\ri .'^"""'"''f,
"/ [^

"'"^urity. The presence of the workmenwas an indication that they were attendin,, to the condition of the

,^L>t '^Z'"
""' "* ^. '"'r'^ *™'" "" '^ »'f™tion to its con.

dition that they were gmlty of negligence in resp^^ct of it. There

rh°^Al'", 1 ;
' '*'"''

*? T ^^fo^ble and ordinary care, but no duty

eS ^,^ P'tr"' ,*•;? '"'L'"«
"' ""y"-'"* '"» t'"' ™f- Mere

evidence of soniethlng falhng did not satisfy the conditions necessary
to raise a prtmd facwc^. There was needed something to suggestthe want of reasonable and ordinary care. The Court's decisionamounts to the assertion that the occurrence of an unusual accident

rais^tUs"
'""' P"*™^'' '''"">"' "»" « not sufficient to

Ihoir fondSn 'll)l.VT^
receiving <l,.m.go yiait, th. preBiim with a kno.Mge ot

,("M?Ti;^„.hV™r„L '*?"""8.'1«">''8» while there i, „„i ,„fficient evidence

from . pi,. i„ L,. |.r™r;Sd?,;.gi^ng'Se1iS^of !ta ™pt^^^^^^^
the tenant of the up.t.„, premiw, to l.eep in the .ater at hi. peril : C V. FcL"

I »
tnrougli. ra thu unmual manner en one ever heard it suggested that lueh a

k tie d"„?.°o,".K"'''
'"'''»" "T' '""<'"'• """ i' k" hap^nS^tliy L" blJbi the duty ot the company to alter this lence. But to «5^th.t thia.ieS™
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Moffall r.

HtUrmum.
MoffitU V. Hateitum ' Wfuru the Privy (Council w the next ewe.

Pluintifl, a decnrattir .iiil K»nl*^nvr in thu terviee uf th» defendttitt, wm
given a lift by liim in kin ljufU{y. In the cuunv of driving, the hura«H

and the front wheels of the carriage »eparated from the hinder wheeli,

powibly from coming in cnnUct with thi> lirani-h of a tree laid acroM
the road ; and plaintitT waft injured. The majority of tlif Supreme
('onrt of Victoria was of opinion the plaintiff could rtM-over on the

authority of the principlv laid itown in Si-ott v. Lumdttn and Si. KiUharine
Ihtcks (.'». ; though, intleed, the bearing of that case on the preHent

HeomH at fimt liuht not a little rt«mote. They held that certain fatU
hail been proved from which inferences might legitimately be deduced
that then^ wan evidence to juittify a venliet either for plaintiff or

defendant, according as the jury accepted the veniun of one or the

other. Williams, J., <tiHHen^'d.^

Lord ('helnwford, in delivering thi- judgment of the Privy Council,

tliuH diHtinguiKhed i^itt v. lAtndoH ntul Si. KtUharhw Ihnka Co.
' rndoul)t4'<lly in that case there was the titr4>ngeNt itrittui farir pre-

sumption of negligence, )>«cauHe it iit not in the ordinary ctnine of

'/jLi"r
"""

^''''"K'* *^"*t loaded bagn xhouJd fall out of a warehouHe on a (M'ruon

Ih'Iow. Itut thiH coMi is very different. There it nothing more usual

than for accidents to happen in driving without any want of care or

skill on the i>art of the driver, and, therefore, no pritud favie presumption
of negligence having Wen raised," " it wad necessary for the plaintiff

in the case to give aHinnati*'e evidence of there being grass negligence

on the part of the appellant • > < Miioning the accident."

The principle rea i/uin l^-yiur was next applied to what was de-

scribed as "certainly as weak a case as can well be conceivetl," in

Kearney v. IjOtulim, Briyhttm anil South Voaal Ry. Co? As plaintiff

was passing under a railway bridge a brick fell from the perpendicular
wall on which one of the girders of the bridge rested and injured him.

Hannen, J., directed the jury that " if they thought the bare circum-

sti-;ice of a brick falling was not evidence of negligence, they would
find for the defendants."* The jury found for the plaintiff, and the

majority of the Court'* upheld the verdict, on the ground that the

company, who constructed the bridge, were bound to construct it in a

proper manner, and to 'ise all reasoiu>^ble care and diligence in keeping
it in such a state of repair that no damage from it« defective condition

Hhould occur to those who passed under it ; and the fact that a brick

was lofHte and fell affonled prin*d fade a presumption that the defen-

dants had not used reasonable cartt and diligence. Hannen, J.,

dissented, considering that it lay on the plaintiff to show that by an
inspection anybody might have seen that the brick was about to fall

auffbt to have Iteen foreatM'i], or to have bt-ea iuitwi)i«ttHl, that t lie Dtiin wh > lutido the
f ixw (iiif^ht Ut buve f.>rviw«>ii th« puoHiLle renult of m> niakiDg it, and thnt if )it< hud
not t>een anglifteat he would hnve foreiwm it, is really alMiuiute downright DoinH-nxt-.

"

S. (!. 34L.T. (N. S.)3I).

1 (180M)UR. 3P.0. 115.
a He cited Templtman v. Haydon, 12 C. B. 507, a caae upparenUy decided moie i»n

the effect of the County CourtH Act thaa invulvinK any legal principle.
3 U n. .IQ, B. 411. in Ex, ( h. L. R. «Q. B. 75B; Tm,* v. Th.»im.-, ti2 L. T. HIO:

(a A.)63L.T. 75«; Beauauintv. Ataffar.A-c. of Huddersfidd, IHT. L. H. HI i liu.m
T.A'Aw/rf«(1004),7 0nt. L. R. 210.

* This in not »courat«. It in for tliH judge, not for tbn jury, lo »»y whethvr tlieic

a evidence. Hannen, .[.'», opinion was that th^rc wan no evidence. He pwobably
left the imae to the jury to j;et tlieir Ktuluig. ajwJHmmjf tJwt hp wan wrung in thitifctti;-

there whji no ovidunue for them.
i Cockburn, C.J.,iU)d Lueli. J.

I^ird

Chrlninfdnl

dintinguiihea

NfoUv.
London and

Kfurnry v.

L.H.ikH.V
Jig. Co.
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^I'*,"'
„^''" J^«''«l"«' Chwnber' uiuninioiuly IHrniwI tlio iuiLimeiit

1)1 the Quncii'a Bonih.
Any dilHculty in the lane oiimoi from iu u|>«rti<u>I liniiknty to n»M»ior„j

trrt/nre v. London, Hnghton, and South CoatI Ry. Vo.' In wgumant in
the (Juwn « Bench the <lii<linetiiin between them wiw Ksid to lw> that
in Welfare h caau thi! ninn who eauu'il the weiilent " wim not nhown
t.1 have .een guilty .if any neglimnce, or to have Iwon in the employ
of the defemlanta. A soundei distinction Konia to he that in Welfant'a
cane the accident happened on the company'^ own premiaea, in reaw^ct
of a matter not only in no way connecteil with the courae of their
buBineaa but one which the recognised practice entruata to pemona
not the dcfendanta' own aervanta. In the preaent caae, the defendants
constructed their bridge over a highway, and ao became liable to keep
the bridge and every part of it in such a atate of renal r that no damage
should arise from its defective condition. The accident raiaed a
proaumption against them.

It has been held in America that the hapiMsning of an accident by AiiiCTi.i.n
rcaaon of something falling from a buJhling upon a street and injuring "»"•
persons lawfully there, is negligence in the absence of explanatory
cmunist«nci..s

; and the burden is on the owner to show the use of
ordinary care.' Again, where a iiasaenger on the highway was injured
by a hot cmder falling fnini defendants' locomotive, the Court held,
that since the plaintiff was merely exercising his ordinary rights the
iiresumption was that the defendant would not have interfered with
nim if he had exercised due care.*

The distinction drawn in Kmmey v. Ijundim. Brighbrn, and South
toml Ry. Co. forma the basis of the judgment in Huri/ v. UahknUeckl' II,,.,.We are not prepared," it was there said, " to sustain the doctrine "M"i"t.
that the owner of property is liable for every injury that may occur
to another therein or thereon ;

" " The mere fact that something fell
on the plaintiffs hea<l, without more, is not evidence of negligence
on the part of the defendar.*." This decision aeems to be sound in
holding that the owner of premises is not liable for injury susUined
by another though lawfully upon them, in the absence of any evidence
of the direct cause of the injury.' Very similar in principle is Oieaion «,„„, ,
v. Virginia Midlani Rd. Co.' where the sides of an embankment Virtiiua'Mid.
supped down from natural causes over the roadway ; and it was held'""""'''*
that the accident raised a presumption of negUgencc. The Court
after comparing the case with Tarry v. Athlon," continued ;" "

If such
be the law, as to persons who, for their own purposes, cause projections
to overhang the highway not constructed by them, a lorliori must it
be the law as to those who, for their own purposes of profit, undertake to
construct the highway itself, and to keep it serviceable and safe, yet
who allow It to be practically overhung from considerations of economy
or through negligence." " It is not a question of negligence in failing

• Kdly, C.B.. MuHn, Chinncll, and (lea.bj, BB., WilW. Bylm. »nd Keating.

"1.. K. r. g. B. per e„.kb„„. c... 413.
"-"* " » '"

* MuUfn V. Si. John, 57 N. V. 587.
' Lomry v. ManlMlim «». Co., Il» N. Y. 168. > Savm

r (iL'n Arr3, ^'Vn*' V*""-
'"•," ™' <* "" °°'«- Cp. Laijrtvilk ,. Oouin.'unt. K. 465—snow fallins from roof on a pMBenner.

- Scott V. I^iuiun * SI. Kalhirin, Ihrit 1 o., and Hrm' V. IHiver. arc aMinililiilu'd

"'S'.'M'un'-,,, • '«)U.8.|33DaTi.)4.in.
*

" 1 Q. «.D.3U. 1. 140U.S.(33D.Ti.)442.
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MatntUaff v.

Hnitt.

Wa/krrv.
tMtrn.

to rrmovo thi> nlMtnictinn, but of ncgligenca in ftll»win)i it to got

thfw."'

Ht-otihCwvR. KxprriMiutm ti|>nn thin i|umti()n nf rmu* tn lumw of thi< H<'<>t4-h

(li^iiiionM might li'tul to uncertainty if conNiilirml in iMilatton fr<>ni

ctthi>n in whicli thry hnv** lw«n exjituinfit. Thurt, Jn MnrnnUiif v.

HtiiM} binl KulU>rtnn iwii) :
" I rannot udopt th<> princiiili* wliirh wu

i-vii)i>ntly wwunieil in thi> aIiIi> argument on th*> part nf tite ili'fenilen,

vii., that the venlii-t muit Ih> hoM to \>v> againnt uvitlentT, unUiwi tlie

punuiT pmvtHi the iii)fcifi(: ticfwt of th** nuu-hint> or niMrifti' neglt^'t

of the (lefcntlerN whirn (K-caiuomHl thfl ac^'iiU'nt ;
" referring tu whirli

tatenient I^mi Jeffrey «ai<l :
" I eonrur in the view of Lonl KuHerton

that in all I'aik'ii of thiii kind thti proprietor (tho ilefenilera wurt* owners

of machinery which went wrong) m entitled to no pn*Humption of

innocence. He muHt pn>ve that it (the iMTurrence cauRing the injury

Huetl on) wsH an accident, which in this rose it ii impowible to do, an

all the machinery haii Iwen Rhattercd to piecoti." The inference from
thiti apparently m that, given an accident, hiame is preiiumed against

the defender till he showa that he i^ free fmm the imputation. This,

as we have seen, holds gtNxl in only a very limited number of coses.

Here, however, the expretwion it without any limitation.

In Walkff V. OUen^ the accident arose from failure in tackling,

for which the owner was found liable ;
" I think," said the Lonl

Justice-Clerk, ** there was an obligation on the shipowners to provide

Hafe and sufficient tackling, and jtrimd farie that obligation had not

l>een complied with when thin accident occurred, without the tackling

h*'ing exposed to any unusual utrain ;
" and in the cane of Friuer v.

Fritner* in the same volume, but reported a few pageH earlier, sjjiillar

expressions may be found t«nding to impugn the rule settled in the

English and American eases. A careful consideration of each of the

rases just mentioned will, however, make manifest that there is no

necessary contrariety to the current of decisions involved in them.

For instance, in Frnser v. Fraaer the sufficient ground of the decision

is that there was a duty to provide a fit roiie for a dangerous operation,

which duty was neglected, by reason of tne rope not being examined
as it should have been. In short, there was evidence of neghgence.

In Mticfarlane v. Tkotnmon* these earher decisions were explained

by the Lord Justice-Clerk Moncreifl as follows :
*' It has been sought

to interpret these opinions as authority to the effect that you must
presume from the fact that an accident has occurred that there was
some defect in the machinery " (through which it was occasioned)

;

'* I do not think that any such interpretation can be put upon what I

said there.' What I did say was that, provided that it is proved that

some defect in the machinery or plant caused the accident, it is not

necessary to show the precise nature of that defect, and an onus n
thrown upon the master to show that the defect was one for which

he was not to blame. But that is a totally different thing from saying

that you must infer faults or defects in the machinery whert there

is no evidence to that efiect in any of the surrounding circumstances."

An accident that may happen from a variety of causes, any of

which is equally probable, and some of which may be due to default of

1 140ir.R(33I>uviii)443.
3 {IM6) 1> Dunlop 245. 247. > (1882) D Retlio \i4(i.

* Reitie SSf.. rp. S.niui v. WurJ, I E. & K. 3S5.

> (1883) IZRcttic 232; Mane\. Towiuend.l\t Reti\e»30.
• la Walker t. Olnn, Q Rettie 946.

JUatfaHane v.

Tkomtfrnm.
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the niMttT, whilu iitlit*n mrv ilui> Ut Jitflumiccii fur which hf it not

rMiMinRtble, i» nut tu hv pmiumm) tn flx him willi linlillity ; Hinr« it

hen rIwuvi »n th** pUintifl to pnivr hipi raiiw of mtion. Ilut if an
>cci<lfnt hkpp4>nii duu to one of hull a doien rmiiwH, all of which iiivolvt^

blamn to the (lefeniUnt, h« in not cxonrratml iHM'aiuw! th** niattt>r may
be mix«l in tueh nonfimion that thn plaintiff cannot acrurati'ly fJH*i-ify

which of the poMibte rauaea of bin injury ia the actual ont^. Thin m
manif<*Mtly f{0(K| Henitc,

It wait probably through not having thtwe conNiitrrationN preitcnt

to hit mind that Lrml Lee wan prompted to diiutt'nt in Om'in v. Rugen ,' nnnn t

which case be expressed hinueU unable to nront^ile with Walktr v. Hojm.

OUen and Frater v. Frtuer. In Oiwin v. Hugt-rt, however, there was ri<>

defect shown, nor any want of init|>ertion : antecedently to the accident,

for all that app<^anH), the necurity agairmt accident was ample. Th<'

majority of the Court hekl in these circuniHtanccH that the i)lainlitT

had not dischar((4>d the nnua on him by Nhowing blame on the defendant.

But Lord L4'e was of opinion that *' the defence of latent defei-t in one
which the defender nuwt jirovc." That i»t, if the aicitb-nt Imppt-nH

from some cauMe which does not import liabdity, it is for the defendant
to show it. In other words, there in an exception to the rule that the

plaintiff must prove that he has been injured Ity the ncKligence of the

defendant ; and in the caw> of an acciilent where the plaintiff \h unable
to show negligence, the defendant has to clear up the obwurity by
showing there is none. This is how the result works out where the

maxim re* ipua {nqnitur is applicable ; the o<'eurrence presumes liability

and the defendant has to dear himnelf of the imputation. In the

circumstances proved in (ravin v. Riiger» fault was absent. In a case

where a labourer employed by the contractor fitr the bri<'kworli ot u
building was injured by the breaking of a step put in by a mason und*'/

another contract, and the master was sued, the principle was correctly

enunciated that '* one tradesman is entitled to assume that material

supplied by another tradesman is sufficient for the purm>se fur which
it is supplied."' Two things an; to be shown by the plaintiff : tint,

that the accident happened through a discoverable defect : secondly,

that thert! was fault in the defendanti) not disi^overing it.''

The onujt of priMif may be shifted by acts of the one party rendering Onu^ ^hiftwl

the discharge (d the onus normally resting on the other party more ditti- hyronduct,

cult, as in Hftoncif v. AllfiHM* where the injury sued on was canscil by
the breaking of a chain. In unbnary course the pursuer would have
Iwen put to show negligem'o. But the defender's superintemlent

flung the broken piece into the Clyde. "This very indiscreet act,"

said Lord Young, " shifts the onuit of proving its (the chain's) condition

upon the defenders, whose chief official thus cxclu*led the possibility

of a scientific examination." The principle involved is the same
as that in the well-known case of Armmij v. Drlamirif,'' where the

Chief Justice directed the jur>-, " that unless the defendant did produce
the jewel and show it not to be of the finest water, they should presume
the strongest against him, and make the value of the best jewels the

measure of their damages " —ftmnia prtrtiumuntur contra ftjiolialorem.

1 (1898)l7Retlie20tt. = .V7n.('/'y v. /*r.mm,r. 2* Retti* 412.
3 Per Mellish, L..T., Rtchariaon v. O. E. Ry. Co.. 1 C P. D. 342, 346.
4 {IftSS)10Rettiel224, 1227. (> .Vur^v' PA>'/.>». 3-5 T. T (V S HT7
» i Sm, L.C.(llthed.).35i; Viirnmnnv. EailcrnVQHntie$Rii.Cn.,\\\.9iS.~St\ ;

U W. Rff. Co. T. Davirt, 39 L. T. 475.
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In regaid to railway compsniea, it haa been contended that the
occunence of a railway accident is, in itaelf, prt'md /am) evidence of

Kirdr.a.s. negligence; and for this Bird v. Great NoHhem Rg. Co.^ haa been
«» Co, cited. The decision there, however, is that the mere occurrence of an

accident is not sufficient evidence of negligence to entitle the plaintiff
to a verdict without anything more. In argument, Carpue v. Lmiim
and Brighton Ry. Co.' was cited as establishing the proposition that
the occurrence of the injuir itself is primd jacie proof of negligence.

Ditlumat On this Pollock, C.B., said : "That depends on the nature of the
Pollock, C.B. accident ; as, for instance, if it arises from a collision of different

trains on the same line, then it may be so. Here it was otherwise

;

the accident was of a nature consistent with the absence of negligence."'
Commimted This seems to indicate correctly the principle of differentiation. A
°°- presumption of negligence does not arise in each and every case of an

accident on a railway. If, for example, the occurrence of an accident
is vrimd facie proof of carelessness in gom^yody, it does not necessarily
follow that the carelessness is the carelessness of llie company. It may
be evidence of negligence in the party injured or in some third person.
On the other hand, if the injury arose from some defect in the road,
vehicle, or other apparatus used by the railway company, or by any
other kind of carrier, and over which the carrier has complete control,
or in the agencies employed, the presumption of negligence is raised
in the absence of proof to the contrary ; because they have control, and,
when any accident happens, an inference is raised thereby that such
control has not completely been exercised.*fW™» The judgment of Pallea, C.B., in the Irish case of FUmnmi v.

l,SS? W<^lord and Limerick Ry. Co.,' well deserves study on this point.
Jly.Ca. ^ 28 L. J. Ex. 3. In Rigg v. Mawhrjtlfr, Sheffield, and Lincoltuhirc Ry. On., U

VV. B. 834, it was held that the mere statement of witnesses of their opinion that a
platform was danf(oroua, was not any eridence for a jury.

' S 0- 8- 747. As to Carpite V. L. * R. Ry. Co., Brett, J., say« in Hantm v.
L. J, T. Rf. Co., 20 W. R. 297, 21)8: " Lord Denman's ruling" "w.is a ruling
at Nw PritM, not reviewed by the Court, and I find this in reference to it in

T.^^?^™ Railways {4th ed.), 6S1 :
' Although in one ease it wan ruled otherwise by

Lord Oenman, it seems now to be cleaily established that in order to render the
oomnany liable for neijligenee, it is necessary to give affiimative proof of negligi-nco
on their pi.it

:
and it is not sufficient merely to prove the occurrence of an accident,

and to rely on that as prtnui fn^ie evidence of negligence. In some oases ree innn
loqutiHr, the accident may be of such a nature as that negligence may ho presumed
from the mere occurrence of i(. But when the balance is even, the ohim is on the
Iiarty who relies on the negligence of the other to torn the scale,' This is, I think
a correi^t exposition of the law." Seo^,vfcs v. 5. A?. A«. C7o., L. R. 3 Ex. 14fi.

eo »^ L^i*
*'* ^' '"'*' "'""'' i'"*?^- '" ^W'*"* V. AtaneheMer J?y. Co., fl I,. T. N S

fi82, held that a carnage running off the line was primd faeic evidence of negligence
The American rule is laid down as follows :

" Whenever it appears that the accident
waa caused by any dclieiency in the road itself, the cars or any portion of the apparatu.H
lielongmg to the company and used in connMtiun with its busmess, a presumption of
neghgence on the pait of thoso whose duty it was to see that everything was m order
immediately arises ; it being extremely unlikely that any dofret should exist of so
hidilen a nature that no degree of skill or care eould have foreseen or discovered it

"

,'v''v ,'ir?^'2''"'„*'';
''"•.!" "• ^- ^^- ""' -S"*" " O- «'• «< fo.. 34 Barb,

B X' ,5?; T^;? "V^' ' "«"'»<»'"•. *< «» Co,, IS W, B. 604 i Laiti v. Rum«, r
Kt/. I.O., 27 L. J, Kx, IS,**,

• See Story. Bailm, (nth ed,), j 60lo, n. I, where the autboritiei are fully eolki tedand considered,

Mr R, 1
1 0. U 30, A,s to the duty of a railway company to examine trucks see

^"t ,T y'v^v*?/,'"-.'
;'•„''• " '^^ "versing L, R. 1(1 0. P. 486. In .«««,„

V. »/, Jo»it, 57 N, Y. mi, the fall of a building into the street was held presumptive
evidence of nejlect of proper care on the put of the owner. In Lehman r. BrooUtv.
7? ""'»• ,«" ^

i***.
•c'l'l'l «' '""ul in a well, in a sidewalk, two o. llu-eo feel frjm

the Haggmg. The well waa provided with a cover, having a lid opening on hinges.Meld not presumptive evidence of negligence against defendant, the owner of the mil.
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The plaintiff was injured through some empty waggons, next the
engine in the train in which she was travelling, getting off the line.

No evidence was given as to the cause of their leaving the rails, but it

was stated that they were not hkely to get off i r>. line. The question
was, whether these circumstances constituted evidence fit to be sub-
mitted to the jury that the injuries were caused by defendants' negli-
gence. *' The obligation of the defendanta,*' said the Chief Baron,' PallesC.B.'fi,
' was to use all due and proper care and foresight, and to provide for j"*lgin™t.

the safe conveyance of the plaintiff. Everything connected with the
conveyance was under their exclusive management." "The case,
then, is one in which negUgence of any one of three classes would, if

sufficiently connected with the injuries, be sufficient to maintain the
action

; firstly, negligence in the supervision or maintenance of the
permanent way at the point where the waggon left the line; secondly,
negligence in the supervision or maintenance of the waggon itself

;

thirdly, negligence in the driving of the engine. Negligence in any
one of these three particulars would he an obvious explanation of the
waggon leaving the line. On the other hand, the circumstance of the
waji^n leaving the line is not inconsistent with Inevitable accident nor
with the malicious act of a third party ; but it will not, I apprehend,
be contended that the latter assumption, involving as it does a criminal
offence, ought to be made in the absence of any evidence pointing in
that direction. I take it, therefore, that the problem to he solved
involves a choice between at least two states of fact, in one of which
the defendants would be irresponsible .... I therefori' assume, in

favour of the defendants, that the alternative of inevitable accident
is not only a possible, but a reasonable one." After pointing out that
where a reasonable inference again.'it the plaintiff may be drawn, yet
an inference the other way is also reasonable, the case is for the jury,
the learned judge continues :

" (although 8<mic of the propositions in
decided cases upon this subject are not as clearly expressed as might
be desired) I have a strong opinion that to impute to any judge an
intention to lay down the opposite doctrine is to misconstrue his
language. If I am right in this, the sole question in the case is, whether
the jury might have legitiniat^'ly drawn from the facts proved the
inference that tho waggon left the rails in cf)ns('quence of defect in the
wheel, defect in the rail, or mismanagement of the engine. No doubt,
in determining whether this inference of fact might remotuthly bo
drawn, we, although not jurors, must avail ourst'lvcs of our know-
ledge of the ordinary affairs and incidents of life. Without this
knowledge we cannot determine, as we are bound to do, whether a
particular inference can reasonably be drawn.* Now, applying my
own experience of railway travelling, I find it impossible to say that it

In Slohg V. Saltonnl.Ul, U IVttTN (U, S,) ISI, in ik\-o«1hdco with Chrutie v. OruM>,,
2 rump. 79. it was held in lui action a;jniii>it a Htiif(o-ct>H('h propriotor. that the ffict

the foach wuh upset, hhiI the itl.iiiitilT injiiMil, rn^'^cd » |troininiption of nofiliKPnco or
want of Hkin in the driver : Ii-f^ni and Scnhf-ard Coti-iting Cu. v. Tulson, 139 t'. S.
(.12 D^vi«) .VjI. 1 Ir. R. 1 1 ('. L. 30. 35.

2 In Skctih,rd V. Midland Ry. f'.,., 25 L. T. (V. S.) «7ft. tho Court of Exchequer
drew the inference of negligeniT from the presence of ir© on a pbtform, on whieh
Ihe plaintiff nlippe<l and was injnrrd. Pigntt. B.. said :

" It is a iiuesli.n of d gr.-e.

If there had been only a veiy uniall piece of ice in a place wheie the railway servants
hiid no op|>ortunity of seeing it. there may have been no nettliRence ; but where wo
hive a laver of ice three- quarters nf an inch thick, and estiwding h*If scrrtc^ the plat-
form, ana that. too. at three o'clock in the afternoon, there was plenty of oppottunity
for them to have seen it and to have removed it." In argument, the case of a piece
of OTMi^e-jeel on the platform was suggestf d as nH Busgestin^ negligence .-n the [art
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Rule in the
United
States.

is in the ordinary and accustomed course of things that a waggon
should leave the rails when all reasonable precautions are taken. To
state that such an occurrence happens in the usual and normal state
of things, without negligence, is to state that the inevitable result of
waggons leaving the rails when travelling at a high rate of speed—viz.,

the destruction of the entire train and the loss of the lives of numbers
of the passengers, are ordinary incidents of railway traveUing—nay, of
railway travelling conducted with due care. I emphatically refuse

to be a party to such a proposition. I believe such an occurrence to
be exceptional. That it can happen with due care is, according to my
experience, no doubt •possible, but extremely improbable. If I re-

quired, which I do not, evidence in support of this view, I find it in
the testimony of the defendants' foreman, that empty waggons are
not likely to get off the line."

In the United States the law is clearly laid down •} " the plaintif!

must show negligence in the defendant. This is done frimd facie by
showing, if the plaintiff be a passenger, that the accident occurred."
"Since the decisions in ^kes v. SaUonataU, 13 Pet. 181, and Railroad Co.
v. Pollard, 22 Wall. 34 1 , it has been settled law in this Court (the Supreme
Court of the United States) that the happening of an injurious accident
is in passenger cases prima fade evidence of negligence on the part of
the carrier, and that (the passenger being himself in the exercise of due
care) the burden then rests upon the carrier to show that its whole
duty was performed, and that the injury was imavoidable by human
foresight.

"-

^V^. Daniel v. Metropolitan Ry. Co} is a decision of the House of Lords,

X^C^*^'* which, aa Lord Westbury said,* " will greatly tend ultimately to bring
the liability of railway companies to a position in which it may be
found to be more consistent with law and less with feeling and excite-

ment, than it has hitherto been." Contractors, not under the control
of the defendants, were constructing a work for another corporation
under an Act of Parliament, and, in the course of construction, were
placing heavy iron girders upon the walls running along the Une of
railway. A ginler overbalanced and fell on a passing train and
injured a passenger ; by whom the defendants were sued. It was
contended that, as the company were liable for the wrongful acts or
wilful neglect of their servants, so they were liable for the acts and
negligence of persons, not in their employ, by which travellers on their

of the coiiipftny, and the Bani<> learneti judge naid :
'" It may have bocn (negligence)

if thp orangf-peel had been allowed to remain a, long time upon the platform without
being Kwc|)t. up." In Aylcs v. S. Ji. Ry. Co., I^ R. 3 Ex. I4)i, whore various companieH
had running i«ower» over a line of railway, it was pro:mmcd that a train that causixl
an aecident belonged to, or was under the control of, the company owning the line.

» (iltcaonv. Virginia Midland Hi. Co.. 140 V. 8.(33 Davis) 435. 445.
3 L.c. 443. Sec also Inland A ScnAoard Coatting Co. v. Totson, 139 U. S. (32

Davis) 551.
a (1871) L. R. r> H, L. 45. In Cliff v. Midland Ry. Co., L. R. 5 Q. B. S.W, it wan

held no evidence of negligence that a railway company had left off keeping a gate-
keeper at fl level rrosAing, and had not exercised powers they had obtained to make
A new road, and to discontinue the level crossing. In an Irish case, there was an
equal division of opinion as to whether the presence of cattle on a line of railway, and
evidence that a gate which should have been kept louked had been unloclied on other
occasions, and thut the post to which it Bhould have been locked was loose at the
time of the accident, constituted evidence of negligence to leave to the jurv : Patckell
V. Irisk N. W. Ry. Co., « Ir. R. C. L. 117. .See the remarks of Cleasby, B'.. in Harris
V. Mniiaift lii/. Co., 2.7 W, R. 63. in onus of jiroof of breach of contract, under 17 A Is
Vict. c. 31, g 7. The cases under the Act ar' <-oll«ct«d poM.

* L. R. 5 H. L. 4."^, fl2.
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mo were injured. The Court of Common Pleas held defendants
hable ; the Exchequer Chamber reversed this. The Court of Common
Pleas committed, as Lord Westbiuy said,' " a complete pelitiv prin-
cipii " ,' since the contractors being undoubtedly liable, the question
wa«, whether in law the railway company had a right to rely on their
fulfilling the duty on them. The Exchequer Chamber held they had

;

and the House of Lords unanimously affirmed the judgment.
The general principle applicable to test liability where negligence is General

alleged, as stat«d by Willes, J., in the Common Pleas, has been often pnntiplo

cited and approved. "It is necessary for the plaintiff to establish i^^fi^Y
by evidence circumstances from which it may fairly be inferred that
there is reasonable probability that the accident resulted from the
want of some precaution which the defendants might and ought to
have resorted to ; and I go further and say that the plaintiff should
also show with reasonable certainty what particular precaution
should have been taken."- The decision of the Common Pleas was
given upon another point, having reference to the interposition of
contractors and the conditions of their working, when employed to
do work that may be dangerous. The rejection of their reasoning by
the House of Lords leaves the more general position stated by Willes,
J., unaffected. Lord Westbury said :

" If it were necessary to go into Lord Weat-
it (which I think it is not), it is plain to my understanding that the ''"fy."

accident in this case arose from circumstances of which the railway ''P'"'""-

company could not have been aware—circumstances which it belonged
entirely to the province of the contractors to observe and regulate

—

that it arose from the unusual circumstance that a peculiar motive
power, namely, that of a small steam-engine, had been substituted by
the contractors, for the first time, in moving the girders, which did
not move them with a sufficiently regular and gradual motion ; so
that being moved by jerks, a jerk was applied to the girder at a time
when the train happened to be passing by. It was, therefore, an
undefined and unknown contingency which, even if you put the con-
tract out of the question, itcould not have entered into the minds of the
railway company to foresee as possible and therefore to guard against."-''

The maxim res ijtaa loquitur does not apply to an accident on a
highway. Those who go on the highway or have their property
adjacent and sustain personal hurt there or damage to their property
lying beside it can only show a right to recover by affirmative cvidenco
of fault in the person doing the damage. The fact of an accident
raises no presumption.* A man crossing the road is knocked down by
a cart. Merely to prove this shows no cause of action. The plaintiff

must go further and specify some breach of duty on the part of the
defendant : the cart was driven too fast, or was on the wrong side of

the road, or swerved, or was not properly constructed, or was over-

loaded—hence the accident : some fact imputing blame as the cause
of the accident. It is as much the duty of foot-passengers attempting

1 /..c. 61.
> L. R. 3 C. P. 222. " We entirely agree with the law laid dnwn by the Court

below "
: per Blackburn, J., in the Ex. Ch.. L. R. ."» C. P. 693. GriffUha v. Hamilfon

Kle<irit Light Co. (I!W3) 6 Ont. L. R. 296. Seo fiayea v. Mirhigan Central Rd. Co.,

Ill U. S. (4 DKvifll 241 :
" The quention is, was it causa tine qud non—a cause which,

if it had not existed, the injury would not have taken place—an occasional cause 7

And that is a question of fact, unless the cauoal connection is evidently not proximate."
^ L. R. a H. L. ti'2. There are some very valuable and striking remarks ot the

Lord Chancellor, too long to quote, to the same effect, at 54, 55.
• FttteJur T. Rfjlands, L. R. 1 Ex. per Blackburn, J., 286.

VOT . I. I

|:f^^»"
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to cross a street or road to look out for passing vehicles as it is the

duty of drivers to see that they do not run over foot-passengers.*

There must be evidence from which the jur>' " might reasonably

and properly conclude that there was negligence."* Neither does the

He»ip*i maxim ret ipsa loquitur apply in ma8t«r and servant rases. The
logHtiiir do««(i common law nile is that a master is not liable for damage caused to

Ilia servant for any occurrence in the course of the employment, unless

a foundation is laid in fault. Fault must be proved affirmatively.*

" It is not enough for the plaintiff to show that he has sustained an

injury under ciroumstames that may lead to a suspicion or even a fair

inference that there may have been negligence on the part of the

defendant ; but he must go on and give evidence of some specific act

of negligence on the part of the person against whom he seeks com-

pensation."* The exception that we are now considering is recog-

nised in the rnit.ed States. In the Supreme Court' the principle

is thus stated ;
'* The fact of accident carries with it no presumption

of negligence on the part of the employer, and it is an afhrmative fact

for the injured frnptoyv to establish that the employer has been guilty

of nep'.igence." In a Pennsylvanian case' there is a broad and

valuable generalisation: "Excepting where contractual relaticis

exist between the parties, as in the ease of carriers of passengers and

others, negligence will not be presumed from the mere happening of

the accident and a consequent injury ; but the plaintiff must show

either actual negligence or conditions which are so obviously dan-

gerous as to H^ nit of no inference other than that of negligence." The

statutory mod'Hcations of the Common law have not altered the rule

of ontw. I -aer the Employers' Liability Ant, IMiSO,' the mere occur-

rence of an accident will not found liabiHty. Besides evidence has

to be given which shows personal injury caused by reason of some of

the defects or negligences enumerated in sec. I. ; and even under the

Workmen's Compensation Act, 1897,* the occurrence of the accident

and the existence of the relation of master and servant does not raise

a presumption of liability, unless the accident is shown to be one

"arising out of and in the course of the employment."" By English

law. the fact of an accident having happened to a servant while working

for his master is, in no case, sufficient to raise the presumption that the

servant has a claim against his master for legal compensation.

Evidence of Not intret|uently the circumstances proved are of a neutral kind,

oiiiniim. ^nd evidence of opinion is tendered to accentuate them to liability.

Smiihv Smith v. Midhnd Ry. ('o.'" is an instance of thif where, under a special

MiHlnnd contract limiting liability to cases of negligenc*, cows safely loaded in

Ry.Cn. a railway truck, at the end of the journey, were found to be injured.

As the contract was a special one. the onm was on the plaintiff to give

evidence of negligence ; since the fact of animals sustaining injury

while in the custody of a bailee does not rais^ any presumption Hgainst

1 Cntton V. Wood, 8 C. B. \. .s. Sftfl. per Erl.% CI.. 571."

2 Townev V. L. B. * S. C. By. Co., 3 C. B. N. S. 146.

3 PaUr^n v. Wnllare. 1 Maeq. (H. L. Sc.) 74**.

* lorrgmif t. L. B. A: S. C. Hi/- '-'<'' 16 ^- ^ ^ ^- T**" WillcB. J.. «l>2.

s Paltoji V. Tfra«, Ae. R-/. Co. (1901), 179 U. S. 658. 663.
" Sfear)!.' V. Ontario Spinning €o. il»9S). \S4 Pa^. i^t. ^23. In Lab»tt,>Wt.-: and

Servant, 22i*8. ooltimnN of cibcb supptHlmK this comli.Bion are cited,

7 43 ft 44 Vict c. 42. « 60 ft 61 Vict. c. 37.
" Pomfrrt V. i.TTjr.':. d: Y. Ky. Co. (1903). 2 K. B. 713; BiUin^f v. :V-.-.i,-7i;:i3 (i!K>4).

7 Ont. h. R. 340, 8 f>nt. L. R. .HO; Brown t. Waterova Engiitf Works Co., 8 Ont.

L. R. 37. !* 57 L. T. 813.
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him.' He attempted to do thia by giving "expert evidence," atating
in eflect that from the facta he waa of opinion the accident happened
through negl^'nce. A Divisional Court, however, net aaid- the
verdict baaed on thia evidence, holding that it waa not admissible

:

since the plaintiff did not come within the rule allowing expert evi-
dence

; and the facta proved, independently of hia opinion, were
ambiguoua, and equally conaiatentwith injury canaed by restiveneas of
the animals as by negligence of the defendants.

A claim to interpret facts should obviously be very narrowly Comment,
scrutinised ;= and the instances, where what is not evidence nf fact
may, by interpretation, be turned into evidence to charge a defendant,
should be strictly defined. To justify the admission of expert testimony
two elements must co-exist

;

( 1

)

The subject-mntter of the inquiry must be such that
ordinary people are unlikely to form a correct judgment
about it, if unassisted by pereoT'S with special knowledge.

(2) The witneaa offering expert evidence muat have gained his
special knowledge by a course of study or previous habit
which secures his habitual familiarity with the matter
in hand.

The nearest analogy :i the interpreting of evidence given in a
foreign language. The object of expert evidence Is ,iot to eke out a
case, but to explain the effect of facts of which otherwise no coherent
rendering can be given.^

II. EvinexcT or Neulioence foe the Ji'hv.

The difficulty of discriminating the functions of judge and jury Provinceol
respectively was the occasion for a long controversy, in the course i"***^*"'*

of which many and conflicting views were propounded. The general j^Lctivol
rule is laid down in the Kxcliequer Chamber, in the case of Ryder K^r"''
V. Womtmll} The question was whether articles supplied by I he Vmth<«U.

plaintiff to the defendant, an infant, were necessaries. Willes, J., Wille«,J.'i,

thus discusses the point '" The first question is, whether there waa "tatenicnt of

any evidence to go to the jury that either of the above articles wa.'i of
"">'""

that description 1 Such a question is one of mixed law and fact ; in

so far as it is a question of fact it must be determined by a jury, subjr
no doubt, to the control of the Court, who miy set aside the verdict,
and submit the question to the decision of another jury ; but there
is in every case, not merely on those arising on a plea of infancv, a
preUminary question which is one of law, namely, whether there is any
evidence on which the jury could properly find the question for the
party on whom the o«im of proof lies. If there is not, the judge ought
to withdraw the question from the jury, and direct a non-suit, if the
ontM is on the plaintiff, or direct a verdict for the plaintiff, i( the onus
is on the defendant.'"

This has been accepted as a correct statement of the law. Its
application has been a matter of greater difficulty ; and two distinct Two views «.
views grew up, according aa judges were impressed with the frequently '<> i" "pplif«
unjust decisions of juries in favour of injured people against wealthy

"°"

corporations, or with the necessity of protecting the individual, even
perhaps at the cost of injustice, against the negligent tendencies of

1 CoopirT. fi'»rfoi»,.^ni^(Q3. 5n^tetoZ>;a«T. ff^id-, SOi-np. 4.
Cp.«ig7v. JfoitcfcK»;fr,S4!jp;yoiiiiinc5ri»jAt>cfly,Co. 14 W. R. 834.

> Ci>rt!rT.flo«Am,lSm.L.a(lltlied.),491; Phipson, ETidoioe(4theiJ.), S55.
* L. R, 4 Et 32. 6 2i.e. 38.
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powerful bodies whose wealth and influence often led them to at^ts

One vivw : of absolute oppression. The former view may be thus stated :
" Where

question of the fat'ts are certain, where there is no other material fact to be in-

5°J°t'J°'jJ5^
ferred from them, either as causing them or as resulting from them,
and the question is not one for experts, hut for that common sense

Tho other which IS common to all of us In a greater or less degree, the matter is

view

:

for the judge." The other vii-w is, that where the question of liability
que»tion"f "appears to be a matter of onlinary reasoning, which the jury, as

forthejury. ordmary reasonmg men of the world, might properly and justly have
arrived at, it is for the jury."

Hridgftv. After a multitude of irreconcilable decisions,' the case of Bridges
N.L.Ry. Co. y ^orth London Ry. Co.* came before the House of Lords, Deceased

was a passenger in the last rarriage of a train going from Hroad
Street to Highbury Station. Before coming to the Highbury
Station there is a tunnel for some short distance, ilown which
there is a continuation, though narrower, of the station platform.
On the occasion in question the night was dark and misty ; the train

did not draw up at the platform ; and the carriage in which the
deceased was, continued in the tunnel after the front part of the train

had stopped at the platform. The deceased, who was shortsighted, got
out on hearing the porter call the name of the station ; and, the cairiage

in which he was, being still in the tunnel, and opposite a heap of dry
rubbish, that sloped down from the end of the narrower portion of the
platform, he fell, broke his leg, and sustained internal injuries from
which he died. The servants of the company subsequently called

to passengers to keep their seats ; yet this was not until another
passenger, who was in the next carriage to that in which the deceased
was. had got out. Hearing a groan he went into the tunnel, and found
the deceased there and injured.

Mr. Justice Blackburn was of opinion that there was no evidence
of negligence to leave to a jury ; the Queen's Bench sustained his

ruling ; in the Exchequer Chamber four judges sustained the nonsuit

;

three dissented. The judges called in to advise the House of Lords
were unanimous in finding evidence of negUgence ; and this opinion
was upheld by the House.

N. E. Ry. Co. Between the argument in Bridges^a cme and judgment in House
v. Wanifta. of Lords, North-Emtern Ry. Co. v. Wan/cjf«^ was decided. There is a

statutory duty* where a railway crosses a highway on the level, and where
there are gates for tho protection of *' horses, cattle, carta, or carriages,"

for the company's servants to keep them closed when a train is ap-
proaching. This duty was neglected, and a boy got on the line and
was injured by a train of coal-trucks. Lord Tairns, (\, deHveringthe
judgment of the House, said that " the circumstance that the gates

at this level crossing were ojwn at this particular time, amounted to

a statement and a notice to the public that the line at that time was
safe for crossing, and that any person who, under those circumstances,

1 Siner v. G. W. Ry, Co.. L. R. 3 Es. 150; 4 Kx. 117. is a saiuplc of the one rlapn
of decisionB. Foij v. L. B. A- S. V. Ry. Co., 18 C. B. \. S. 22'). of the other elasp.

As I understand the obserTatioos of the L.C.J. (Cotkburn), he would himself have
been of opinion, with a certain qualification, that there wap svidence of negliKencc
to go to the jury ; but he Baid if a rule was granted, it would be lertain. in Iknl Coinf,
tobediscbareecl, and therefore it was refused "

; Hridgrtv. S. L. Rf. Co., L. R. 7 H. L.
213. per Lord 'Jaims, C. 2.'i9. i !. R 7 H I^ 21.1

3 L. R. 7H. L. 12.

• Under 8 Vict. c. 20. s. 47. WiUiamg v. 0. IF. Rg. Co . L. B. 9 Ei. 157 : Wakelin
V. L. cfc S. W. Ry. Co., 12 App. Cas. 41, with Lord Halebnry, C'b, comment, 43.
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wM have be.n supposed by » „ry to have been influenced bythe circumManco that the gate, were open." The evidence ofneghgenee wa. thu. b.«,d on the non-peSbrmance of a rtatuto^

in «o/«™ V. Nonh-EaMem Ry. Co., Brett, J.A.,' thu, ,tote, what

no *»T?^ ',1
l' ""k'"

"' '""'; ''"' " »" ""• '" » '""? -""trover,"!

No.ne of the judge, ,eem to have been of opinion that thene raae, ,hould

ou^brtf/T'l'''
'"•

"'""'".'t"
'""' ""^ J'"-y' *"<! ">" the Courtought to ««y what wa, reasonable for the paMenger to do. The House

t the" orSrl'-'r ""-'r'"?
"' """'^ l^^-S"" wastonuird

Atnphlett, ,1 A., in Jackmn v. MetropnlUan R«. Co.,' with the

.r'ile o T,^
"'" ''•'•• '""' " ""J'™'""

«'-"«' ^™ »' the

iZ. H ! ''r";
'r™""!"™* 9" the judgment of the House of

,a.e,;f ,h-
"«"''"'," " "^«l«'' "that the question whether in.a,es of th.s sort neghgence can be inferred from a given state of

or the Couil or the presiding judge." I.„rd (^airn,, (!., in Mftro-

«u horit^L^:-
r/'-*-"' however in the House of Wds, statTs

authoritativelj^ the principle underlying Brirfj/c,', cose. "I ambound to say/' he says, ' that I canno't \Lv at the case of Bridges^
in any degree estabhshing the proposition which it appeared to LordJustice Amphlett to establish, namely, that whetherTcases of th^^

oue,^^*„ ffT't?" t '"'"'"'' '™' ""y «'™" "t»te of facts, is itself aquestion of fact for the jury, or a, estabhshing the proposition which it

lEafe^
'^'' ''""'

S'""'"' ^f^" »" -t'b'i'h- namely, thaihe
jurors are the propeT judge, whether, if once anv negligence is provedthe accident wti.ch ha, occurred is to be connected with such neghgence^s ,ts cause or as materially contributing thereto. Your Lonfihips

ship, did not mean to lay down, any new rule upon this sibject. It

™,tLefT • r''T1"" '" 'Y "^T" *"y ™'« »««Pt that which at theouteet I referred to, namely, that from any given state of facts theudge must say whether neghgence can legitimately be inferred, andthe jury whether it ought to be inferred
"

roiijJ^J^'"^'' " "'"*'' '""'^ "H- '^o- ™ discussed, and itsr^w rfecrfenrf. was more explicitly enunciated in Metropolitan fly.to. V. Jackson, m the House of Lords, the question there was whetherm order to warrant the leaving a case to the jury, it was sufficient toprove neghgence in the train of events that LIhM in the ac Sent

rekroVrfh"^
"' "'"'"JrKljSence bearing an actual and immediatJ

t'ou
™

: I. . T'y- ^t 'r'."
""'= "' f°"°"» The respondent

, . n „ ,
"" *'"' ''PP''»»"t »

hne. The compartment, int^ which

»2C.P.D.125,I27. *i..U5. ^ 3 App. Ca. 193. 200.

Bpett.J.A.y
view »f the
nilr IukI down
in Brid^n't

Amphlett,
tJ.A.'ti, and
("VjcLburn,

CJ.'h, viow.

I^>rd ('uimi),

C, in Mrlro-
pUitnn Hj/.

Co. V.

Jaekmm.
dJMH-ntH from
the ru If an
expounded by
Amphlett,
J.A.. Hnd
c'ockburn,
U.J.

Mftropt^itan
Ry. Co. V.

Jncknon.
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Lord Oalrna'i

judgment.

Rnle io Jatk-
aon'a ease-
that the
evidence of

negligence

must be con-

nected with
tlic accident.

he got, gradually filled up, till all the teats were «>ucupied. At the next

stoppage after the carriue wau full, three penons forced themselves

in, and bad to stand. Wlien the train stopped again, the three extra

passengers still remained standing in the compartment, the door of

which was opened and then shut. Just as the train was starting there

was a rush, and the door of the compartment was opened a second

time by persons trying to get in. Thereupon the re8|>ondent partly

rose and held up hJH hand to prevent any more persons t-ntning in.

After the train had moved, a porter pushed away the people and

slammed the door to, just as the train was entering the tunnel. At

that very moment the respondent, by the motion of the train, fell

forward, and, putting his hand upon one of the hinges of the carriage

door to save himself, his thumb was caught and injured. The negli-

gence in allowing too many people in the carriage was admitted.

Lord Cairns, C, thus deals w li the case:' "1 do not find any

evidence from which, in my opiniuu, negligence <;uuld reasonably be

inferred. The negligence must in some way connect itself, or be

connected by evidence, with the accident. It must be, if I might

invent an expression founded upon a phrase in the civil law, incuria

dans locum injuria. In the present cose there was no doubt negli-

gence in the company's servants in allowing more passengers than the

proper numWr to get in at the Uower Street Station ; and it may
also have been negligence if they saw these supernumerary passengers,

or if they ought to have seen them, at Portland Road, not to have then

removed them ; but there id nothing, in my opinion, in this negligence

which connects itself with the accident that took place. If. when the

train was leaving Portland Road, the overcrowding had any effect on

the movements of the respondent ; if it had any effect on the par-

ticidar portion of the carriage where he was sitting, if it made liim

less a master of his actions when he stood up or when he fell forward,

this ought to have been made matter of evidence ; but no evidence

of the kind was given.''

To the two points of negligence mainly relied on below, that there

was no attempt made to remove the extra paraengers, ..nd that there

was an uncontrolled action on the part of a number of per8t)n8 on the

platform,' the answers 'given in the House of Lords were ; as to the

first, that it was in no way connected with the accident ; as to the

second, that the action of the porter and its effectiveness negatived

the fact of any such uncontrollable action as was alleged.

The rule to be extracted from the case seems then to be, that

although there may be evidence of negligence in the conduct of the

defendants in some part of their relations to the plaintiff, that in

itself is not sufficient to entitle the plaintiff to have his case submitted

to the jury ; but the evidence of negligence must be connected with

the accident by having more or less contributed to produce it.^

Bridges v. JVortA London Ry Co. decides that wnere there are facts

from which negligence can be inferred the jury must have the oppor-

1 a App. t'as. 193. lys.

3 In the IriHh Court of Appeal it haa been directly decided that the pretence of an

excited, notour, or drunken crowd on a platform in not in itself b state of tbtnga that

a railway comjiany is to be held accountable foi ; Cannon v. Midland 0. W. Ry. of

Jreland.'a h. It. iV. IWU; i'rtuer v. Caledontan By. Co. (1902), o Fraser 41. Frinvi

facie it is evidence of neglisence, but is rebuttable.
3 Op. CaUender v. CarUon Iron Co.. 9 Timea L. R. MO (C. A.), aflinued in H. L.

10 Times Ij. B. 366. Headford v. McClary Manufaeturing Co., 24 Can. S. 0. R 291 ;

PhiUipa V. Orand Trunk By. Co. (1901), 1 Out. L. R. 28.
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tunity of drawing that inference. The Metropolitan Ry. Co. v. Jaeksfm
defines the negligence that is to be inferred, as negligence having a
caiwal ronnw^tion with the ai-cident. The Ihiblin, Wicklou\ atui
Wexford Hy. Co. v. 8lftUeri^~i\ie thinl and lattt of this group of negli-

Snce case*, decided by the House of Lonhi —establiNhes that where
ctB, from which negligenn- can be inferred, are given in evldonce,

their effect cannot be neutralised by other evidence contradictory of
them, and that the whole mutt Iw left to the jury to draw what in-
ference they may pleaMe \* subjrxt, of course, to an application to the
Court in banc to set aside the verdict as not being '* sucn as reasonable
men might find."'

The decision in Dublin, Wickhw, and Wvxford R^. Co. v. UlulUTy
was the occasion of an extraordinary division of jucUcial opinion.
The jury having found for the plaintiff, damages £1205, a motion to
set aside that verdict was disrliargetl by three judges in the Irish
(-"urt of (Common Plea«. On appeal, the judges in the Irish Kxchequer
Chamber were equally divided. In the House of Lnrdft the decjuinn
of the Irish Court of Comniun Pleas was atKrmed, by u majority of
five to three.

The material facts were : Plaintiff's husband went to one of the I

defendants' stations to see a friend off by train. To get a ticket it

"

was necessary to cross the line. The irain was then slowly coming
into the station. He safely crossed and got a ticket. The train had
in the meantime arrived, and was stationary. He began to recross
the Hne to rejoin his friend, and went at the back of the train. His
view of the down line was impeded by the stationary train, and a» he
got there an express tr^in caught and killed him. It was a rule that
the express train should always whistle on approaching the station.
The driver of the express swcre that he whistled twice. Nine other
persons, " including every person whose evidence could be supposed to
have been material, all of whom seem to me to be entirely unimpeoched
and unimpeachable,"* said they heard the whistling. Two persons,
on the other hantl, said they did not hear a whistle, and one that he did
not hear a whistle but would not swear there was no whistling. The
negligence alleged was the absence of whistling. The question was,

» 3 App. Cm. 1155, afcming Ir. B. 10 C. U 2rM. und dwtinguwhod, ffudw/t v.

Vulonan Hy. Commiaaioner, 26 V. L. R 209. In Wright v. O. N. Hy. Co., 8 L. R.
Ir. 257, a, niHn, ia a pusition of sftfety, sacinf; a train approaching, left hit safe plaoe
to croBs the railway lUie, and Ixiing injured, wanhnlddibentitlcd to recover. A point
waa made that members of tbo jury from their independent knowledge of the plmn
of the ai-oident ausgeated facts of negligence which might have warran'.cd their verdict.

!• The Penneylviuiu cane of Oitistna' Passenger Hd. Co. v. Fwdey, 107 Pa. St. 537.
layn dowQ the same uropoititioD.

3 iVetropotitan Ry. Co. v. H'riyht, II App. Uaw. 152. whcri>. per hard Halabury.
the rule in Solomon v. Bitton, 8 Q. B. D. 176. should be iilterwi by the aub»titutiou of
the word " might " for " ought to." ' It m idle," said l.rf>rd KBher, in WcUlet v.

Fri«teberg, 17 Q. B. D. 737, " to »ay that, in determining whether a verdict was
against thi> weight of evidence, you mnat not take into serioiu couaideration the
opinion of the judge who tried the cane. No one hait ever said that hi»j uiiinioii in

concliuive, but it ia a matter to be taken into aeriuud cuniiideration." .See uUo f urn-
miaoionera for Railways v. Brown, 13 App. Cas. 133 ; PhiUipe v. Martin. 15 App. Can.
lM;^roum v. Commiaaiuntr/' for Railways, 15 A|»ii. Cas. 240. The Cou t of .ApiHral

may in a ^op«r case enter judgment instead of uraeriug .\ new trial : AUc<Kk v. liM
(1891), 1 Q. B. 444. The mat instance of a new trial, with reference to the merits of
the case on tho ovidcnco, is in tiio year I6u5 ; St>te. «>2,40(;. N'ew UiuiBiu^jectiuvut
where the verdict went for the defendant, were not permitted even then, because tlie

verdict in ejectment waa not conoluaive : Argtnl v. Darrdl. 2 Salk. &18. It waa
otherwise if the verdict went for the plaintiff.

* 3 App. Cas. per Lord Cairns, C, lltM.

WieUofg.
A- Wetford
Rp. Co. T.

alaUtry.
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whxther on theu («rt» the judge ought to hava withilnwn the riuw
fnini the jury ur not.

'J'"'""
The view o( the m»jority, upholding the deiiision of the Iriiih

«i.j«iiy- '""'* "f ('ommon Plena w««—that whenever evldemu haa been given
tbe nlution tram which legal negligence may be inferred, and other evidence ia

ofoldrocl. auheequently given inconsiBtent with the «r«t, the deeiiion which ia
'"'' the more credible must alwayn re»t with the jury ; and the duty

of the judge in confineil to pointing out to the jury the rulea to guide
them in their Hndinga. and the conHeipienceH that would reepectivelv
attach to them.

rflhe''*
^'"' "*" "' "" ""'"""'y «""• ••'»' "I""" 'hf evidence, aaauming

minority- " '" ^ '"""• "'""" » '»»'« "' things in which no reawinablc pemon
Unvalutiio.! could bo expected to »ay that the negligence of the defendanta, without

"'r'/'ThL"
'"^ eoncurrence of negligence on the plaintiff's part, wan eatahliehed,

"ly wh.i»!'li.
''"^™ '' "" evidence to be submitted to a jury, ami the judge should

thc'opinion of diiwt the jury to find for the defendants.'

theii'olSl'd N. (
'' "" "gn^'d that whether thore was whistling or not was a question

• n>iL>n.Uo ,
' "" i'"y ; '"'' ''"* "" remedy for a wrongful verdict was to move

diffemic«()f lor a new trial on the ground that the verdict was against the weight
npinoo about of evidence.

The chief difference of opinion in the Hoiuc of Lords turned on tlie

question, whether the conduct of the deceased had not so clearly
proved him the author of his own injury that there waa no evidence
of the ilefendants' negligence to go to the jury.

To establish that, if this were so, the matter might be removed from
the jury, Lord Blackburn cited the case of .Steltoti v. London and
Norlh-WeMem Ry. Co.* There the Court held that the only act of
.negligence alleged against the Company—that of not fastening the
gate—was not negligence—i.e., was not of such a character as to call
for an answer from the defendants. The case, therefore, is not one
where the defendants' negligence and its eflect on the accident were

The«ctii«l brought into any relation whatever with the act of the plaintiff. It

{hire
" '"'''''y f" ordinary case of a plaintiff not giving evidence enough
to raise a legal presumption against the defendante ; and shows only
tliat where no negligence of the defendanta was estabUshed, the Court
commented on the negligence of the plaintiff that brought about the
accident.' Lord Blackburn also cited the opinion of Brett, J., advising
the House of Lords, in Bridget v. North London Ry. Co.,* in which,
after pointing out that before directing the jury in terms, the judge
first determines whether the plaintiff has been injured by the defendant

;

next, whether the injury was the pjsult of negligence ; he thus con-
tinues : the third question the judge should ask himself is

—" Are
there facts in evidence upon which, if unanswered, men of ordinary

ice the view talien in the Supre'- Court of tho United State«, SckoSM v.

»,- . 'S?"''^'. *,.*'!?"?*' '»• U. 8. (7 Uayia) 616. la Samlall y.
»all,mm d, Oh<c Rd. Co., 10» U. S. (2 Davi,, 478, the rule is laid down, that where

Stdinn 1.

L. ,( H. »
«,. r„.

Brett, .f.'a,

opinion in

Bridgrti y.

a. liundon

Rf. Cii.

t Compai
Chieano, Stiiwaukre,
HaltitMH

. _. _. ,

the evidence given at the trial, with all the in'feroncea that the jury ooui'd iuiitiliai>]y
di»w from it, la mauffioient to anpport a verdict for the plaiiitilf. ao that «uch verdict
If returned muat be aet aaide, the Court may direct a verdict for the defendant.

a L. R 2 C. P. 631. In thia caae Wiilea, J., at 636, citea W^tUt v. (I. Vt. Ru. Co..
B. 4 8. 709, aa an authority that the Court ia bound to consider the question of

ciMitnbutnry negligence in deciding whether there i- anv evidence to an Ui the jtiry
of the defendant'a liability. This ia, however, diaputed'by Lord Blackburn, 3 App.
Caa. 1211. And a reference to the judgment of Cockburn, C.J., 6 II. 4 S. 717, will
make it clear that the decision ill that caae was merely upon 8 4 Vict o 20 a 47
importing a legialative prohibition.

> 3 App. Caa., per Lord Penxance, 1178. * L. R. 7 H. L. 233.
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V"

reMon >nd hmeu might fairly ny that the pluntifl had nnt, in
rainnor contributinu to the anndcnt, doni- anything nr omittwl hi do
anything, whiih a penon ii( ordinary >ltill, under the Mme circum-
utanwB, would not have done or would have done ? " Lord Blackburn
rehed on thin paaaage an ahowing that in the opinion of Brett, J., a
judgp eould in aui'h circuniaUncM withdraw the caw from the jury
Yet 111 Radkif V. W..» «kJ N,M.Wr,lem Ry. Co..' Brett, J., having Hl.dl»oli™directed the |ury in accoi-dance with that view of the law, wan held by in .cordZu
the Home of Lordu, Uml Blai^kbum anwnting. to have made a state- •'"•itin

ment of the law " contrary to the doctrine eetabliahed in the ea«- of *'^'V
Hoi>ie» V. Mann ;' " and the eaae waa ordered for a new trial. If «».(V

'

then a case wore remove<l from the jury on evidence of ouch acts the "••""I"' ''y

(ourt m banc would lie constrained to order a new trial, since acts HlfM
°""" "'

of the charaiaer indicated—via., those showing want of ordinary ekill- »„,,
'

,

.

would not necessarily import UabiUty. The in(|uiry ii, all such cases .i".c,m
IS, could the d-lmdanl, by the exercise of ordinary care and diligence "'''"'<'•

have avoided the mischief ; and if he could, the plaintiB's negligence
will not eitcus. him." This is subject t<i the observation that in all
cases there must be sufficient evidence of fault of the defendant to
call on him ti answer

; there must be a prima lacir. case made out.
There must first be evidence of negligence on the part of theR„|,„fi,w

defendant
;
then the defendant may show, either by calling witnesses «n.lyml.

or out of the plaintiff's own case—not that the plaintiff has been
guilty of negligence, for the plaintifl is entitled to say, I may be just
as negUgent as I please, that does not excuse your injuring me ; you—
the defendant—mjst show that you were ordinarily prudent and
careful, and that you could not avoid injuring me :—that it was
negligence of the plairitifl that produced the accident, though the
defendant used all due care. A negligent plaintifl is not to be made
the victim of a recklessly negUgent act. The proof, then, of facts
however condemnatory of the plaintifl, is not sufficient ; he i» entitled
to be negligent :• what changes the oniu is the finding that the effect
of his acts could not be avoided by the ordinary care of the defendant.
As Lord Blackburn says,' " If there is some farther infennce of fact
which may be drawn from the undisputed facts, it is .,till for the
jurymeii to say whether they wiU draw that inference." A drunken
man falls asleep m the middle of the road ; the defendant drives over
him. The evidence shows that the road is wide and straight, and the Contributory
dnvet skilful. The judge must not nonsuit on the ground of con- MsliK"""-
tributonr negUgenoc;' for contributory negUgcnce, which " arises Sr,;i"°"when there has been a breach of duty on the defendants' part, not hot.,
where ex hypalhen there has been none,'" caimot be eatabWshed
without proof of the proposition, " that though the plaintifl may have
been piilty of negligence, and although that neghgence may in fact have
contributed to the accident, yet if the defendant could in the result
by the exercise of ordinary care and diligence have avoided the mischief
which happened, the plaintiff's negligence will not excuse him." »-

> in .« ,v w, .w).
' RaHtf V. L. J, S. VI.% Co., 1 Ann. Qu. 754, 700

"

* Anlf, 11, n. 2.

' 3 App. Cas., 1201.
• t'latardi T. DOMct. 12 Q. B 430, per Coleridge, J., 44"
TAojHCU V. Quarlernatm. 18 Q. B. D. 685, per Bowen, L. J,, 607

As
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thiH iirujMMiliun involvra « rnni|MiriMin u( iuU, it iiiUHt b« fur tli»

jury.' Wakd^n v. i^omUm and iSouth-Wrstem Htf. Co.* itruunlM witU

tbi* : the pUintiff** evUluii;** f«iliil to vhuw « utimd jm-ui i.-ue. On
the whole evidence uf the pJaintifl, » luu equally couiiitt-nt with the

preeence or with the Hbeence of negligenre ww flhuwn ; while the

burden wu on the plaintiff t4) ihow Facta more con»iatcnt with negh-

ffence than with the other alternative. In Shttrrf/'n rote the onus on
the plaintiff hati l>e«^n diiK^harged ; un the ptaintiff'« evidenii* an it

UnxI at the chxu) of I'Drt-aau tht>n- wuNHVidence, which, unruntradicted,

would warrant a verdict for her. The defendantJi had indee<l Hub-

eijuently given evidence that to a fair-niinded penutn waa couclunive ;

nevertheltwi, the conflict uf evidence had comu into being and could

only be settled by the jury. In Waktlin's auf no prithd fucie caite

for the plaintiff was made out ; in Slattery^t only a dubious one
;
yet

bwl though it WON, it nmst go to the jury, for there was a diKputi* as

to fact.

The difference may be statml thus : whert^ the plaintiff's evidenre

shows on the whole that he has nut made out his c%iw ; one portiun of

his evidence may colour another portion, and the whuU> be nuutrabsed ;

the judge may then nonsuit. But contributory negUgence impheit

a primd fticif case estabhshed by the plaintiff. To displace a prima

foi-k CAM' by fihuwing (contributory negligence implies a preference uf

one ti[ two differing views. This preference is tue prerogative of a

jury.

The question of contribut«>ry negligence is, however, only in-

" ciJeiilally invulvetl here. In SltMter^'a aue * the inquiry was whether
when evidence is given which by itself raimw a presumption uf negli-

gence, which afti'rwanls, by reason of other evidence, has its force

diminished, it can, in any circumstances, be considered so far

obliterated as to warrant the judge in removing the case from the

jury.

The contention of the minority in the I^rds was that, where the

contradictory evidence cuuld be regarded us admitted, the effet^t wau
Ui oblit'Crate the evidence that showed negligence. Now though the

facts uf the manner uf crossing and the approach of the train were

admitted in SlaUery'* cast\ the conclusions drawn from the admitted

facts were not admittttd. On the one hand, the conclusion sugKCNtcd

was, that Hlattery was guilty of negligence ; on the other, that lie got

into his (' rilouB position through the neglect of the engine-driver to

whistle and givu him proper warning. Though the ban; facts wen^

admitted, the ci)nctusion from them being cimsistent with cither of

two states of facts, one of which the one side adopted, the other the

other; and evidence having been given which threw the unug nf

proof un the defendants, and raised a presumption, though a vcrv

slight one, in favour uf the plaintiff, the question had to be left t<» the

ju.y. Where both evidence and cunclusiuns from evidence are ad-

mitted, there can l>e nothing to leave to the jury ; but this is a state

of things of rare uccurrence ; since usually where facets are admitted

the inferences from them are disputed, where inferences are not dis

puted then the facts are.

SUUtery's aise establishes that it is competent to, and the duty ot.

1 Radlry v. L. A: A'. If. Hi/. (.>.. , ^^,^. Cm. 1M, 7m.
» 12 A|>|i. t'aji. 41. Kirbf/ V. Vwloriam Jif/. Commiaiivntr, 24 V.X. R. 857.
3 3 App.Cu. 116^.
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the juUno tu uy wbrther thin in uviilMiiti Ui go Ui th« jury on anymm ; itiiil hi' ia mil pm luilwl (mm lakinn thn lax! (nini I ho jury when
the plaintill, in ]in>viii|{ rii'Khip'riii'. pnivra uliui iilher fauta of imli a
oliarai tiT that no n'uiuiiwhh' uii-n luuhl Hlul in hit laviiur.' Hul il ia
not i'ompot«nt dir him to auy that any onr iuiii' la pnivrcl more than
any othiT, ami tu nithilraw ihi- ia~- from ihi' jurv. KiirlbiT. whfiv
thin' an' I'ilher fuita or loiii liwioim rmm (uiU in ilinpiiti- ihi' liniaiim
o( thfm ia for Ihi' jury.-

Thi' I'flfit irf tlw tlmiaion in IMUin, WiMnn. ami Wrx/iml %. (i,,,,,

v

Cii. V. KhUlern' waa lolivaaai'd in /Jntvy v. hmdirn and Stmlh-WeiilrTn ' •' '' »
HH. Co.' Thn (aita. aa atatfd by Lonl ColMiilgf, V..I , win': th.^

*' '"

plaiiitifl • laiiai'il thi' airiili'nt by walkiiix atraiiiht into a train that
hi' might have aecn,' On Ihia thi. jmlxi' nonauitril thn |>laintifl ; a
rulv waa tbi-n oblaimil on tbi,' xmuml that, " if thon- ia I'viiknii' o(
ni'ghKini'c' or a Ima, b of ,|iity by tlw ib'fi'ndanU without whiib tbo
aiiiib'nt woulil not ban' bappni-il. tbtri' ia a raao for thi' jury ; anil
it ia wi'li ai'tdivl that i-viib'ij".! of contributory nonllKpnip, however
atnmg, lannot entilli' ii iurtiri- to withdraw the laae fmm the jury."
The Diviaional t'ourt diaebaiKiil the rule, ami Lonl Coleridue, ('.J.
(one of the diaacntient Judaea in Sltdlerifa riur). laid down tlie law .),i,l|,„>eni

in the folbmiliK terma :
" U ia for the plaintitT to show, Infiire he eali ""-""I

retover. that then! ivaa neglinenee on the part of the defendant, and
'"'""'«''

that aueh nexbueme luuaed the injury to Ihe plaintifl, In the pn-sent
iiiae the plaintiff muat tben'bire make out two thinga ; tinit, that the
defendunta, tbniiiKli Iheir aervanta, did or omitteil to do aometliinK
wbiib a reasonably lan'lul |i.raoii woiibl not have dime or omitted to
do

;
and. «<'eondly, that the plaintifl'a injury waa then by la-iaaioned.

It baa I ertainly been determiiied in several laaea. wbiih have not been
overnileil ao far iw 1 am aware, that if the plaintiB, in attempting t^i

esMbliah bis i aae. not only does not allow any ait or omiasion of the
defendants fnim whieb the aiiident anwe. but, on the contrary, iloea
ahiiw that he himself eauaed the damage, then hia eijae fnila, because he
proves affirmatively that he himsilf ia the author of his own wrong.
If. therefore, by the uncontrailicted facts, on the truth of which the
plaintiff must n'st his own case, it ia shown that the damage to the
plaintifl was caused by bimaelf, it aeems to me that the learneil judge
waa right in nonsuiting the plaintifl, lieiause he failed in auataining
the o»i« which he waa bound to sustain, viz.. of showing that the
injury re»ult<'d fnim the debndants' acta."

Denman, J., concurred in this; but Manisty. J., had doubts l)eiiiiiiiii..l

.

whether the question of reasonable iirecautinns was not for the jury '"niu"!

I )n apiieal. the ilecisiiin was sustained by Brett, M.R.. and Bowen, L.J., fZS'
''

'

IliviHii'nal

. 531); J/ilcAj; V, .V,«- lurt. Jr.. HJ ,„ ,
'"""•'"null
n thpCoutt
iiUlVul!

J/ilcAj; V, .V,«- lurt. dr.. HJ. r.,.,

"iiliic ; tt'iiiihiH^i'H J- fJwrnelowii Ri. i',,. \

ailed Htstiti in iniiinliutfiiiHimlili- : /hnliitt V

I Wrii/hl V. ituUand Ry. Cu., fil I„ 'I

ItiJU. H. (3» Davis) SI3.

3 In the United .Sutu (he niie ia tlie

U'lrmoH, 147 U. .S. (411 ilnviB).'i7l.

3 3 App. Caa. I IQ.'i. Tbo law in tliu I'

v. i'. Rd. C<i.. 131) U. S. (23 D.vi») IHD.
' 11 Q. B. D. 2ln 217, 12 Q. B. D. 70. ««ijin, u,,,/ l\iu,^i„ R,l. v, RilrUi.

1112 P». St. 425. CorsM.* r. Aaiileni Imnance Co.. 23 Q. B. D. 453, i» a rlixinon on
I Hw^y ot iniurance agnMat acriilent happening " by exnoHure of thii inaiirm) Id
I'l'viouB riak of injury." The inaurod mat bu, deaili Ihroush attemtiting to crouH the

-.11 'lar of .1 tni'wrij- ill feutil Trf ;in nj'iirti.Tfhing train. The Court Wif Ihut iiijunua
"Li-mioowl by negli^nne were not in id] euaea excepted by aueh a claiiMf. B<iwt'n.
]..,(„ inclined tn oonatruo " obviouB " iia " evident to the aoimea." Coji/uia Hnutoit'fi

» orltTa Water Shuw, d-c, T. Enptoiffra' LiabUity AtauraHcf, A-t., 1 1 Times L. R. 384.



1«) NEOLIOENrE IN LAW. Fbook I.

t'aims'B

illiiHtrationit.

B-'iJl.y Baggallay, L.J., d -.-nting.' The dissent of Baeoallay, L.J., wu"•""""'• ba^ upon an illuBtration used by Lord Cairns in givinR judgment
in Dvblm, Wtcklow. and Wexford fly. Co. v. SlaHery :' "

If a railway
tram, which ought to whistle when passing through a station, were to
pass through without whistling, and a man were, in broad daylight
and without anything, either in the structure of the line or otherwise to
obstruct his view, to cross in front of the advancing train and to be
killed I should think that the judge ought to tell the jury that it was
the folly and recklessness of the man, and not the carelessness of the
company, which paused his death." The Lord Justice was of opinion
that the case showed both negligence on the part of the defendants,
and an absence of contributory negligence on the part of the plaintiff.
I he majority of the Court, however, were of opinion that no negligence
of the defendants had been shown."

Judgment ol Bowen, LJ., thus deals with Lord Cairns's illustration :' "The
^thrrf.™™ q^ftion for the House of Lords was, whether the learned judge at the
loLonl to»l Should have nonsuited or not ; and that question divided itself

into two parta : First, whether there was evidence of negligence in
the railway company to go to the jury; and secondly, whether, even
assuming there was such, that was negligence which could have caused
the accident, or whether there was not such clear contributory negli-
gence on the part of the plaintiff as rendered it impossible for a reason-
able person to suppose the accident was caused by anybody except the
plaintiff himself. Now, the observations of Lord Cairns in that case
It will be observed, arise solely on this second branch Lord Cairns
thought that, on the admitted facts, it coiilil not be said that there
were not two views open of the plaintiff's conduct, and the reason he
thought so was because the plaintiff was a person who was simply
crossing, in the night-time, a station where the trains ought to whistle
when they were passing such crossing in the night-time, and on the
ground that the facts there did admit of two reasonable views. Lord
Cairns thought that the judge ought not to have nonsuited. If the
facta here had been exactly as they were in that case, one wouhi have
come to the same conclusion in the present case, but it is because I
tilink they do not fall within the facts of that case, but, on the contrary,
do not leave open two views which can be reasonably taken of the
plaintiff B conduct that I think the judge was right in nonsuiting.'"

; 'JQ- B- D. 70. 74 ,3 ., e,... 1160.
» Cn. Ortrnwaid v. Pkaadelphw. Jr. Rd. Pa., Mi I'a. St. .'i72. 10 Am St R IIU" '? TJ?? o "S' il!,''"''

"''I''"™ »' "glig.'iico l)iit •• ni-gligen™ f,r „ " in n travelli-i!
* I* V. B. I). 7H.

• 8»e Bm»» V. Midl„^ «,. Co.. 1 Time. L R. 400. with m.tr .,f n'rij*/ v. iUdland
«». Co., wheij D.vy a raw i. ,omm™t«l on by Brc-tl. .MR. In fMi, v. Tkv (Irint

too, J/ /fc««,« V. Tht IMal Sou/»,.,„ .( ||V,/,r» Kg. C... 2*1 R. Ir. 3«li. Li.r.lpher. M.R., .abx-qurntly (Mi.h. Term IKWl). on l)nrcv'« ca-i! bring citr,!. mid hr
hoped he .hoiilcl nevrr hrar Ihat ra.c cited again, «» ho wa« now of oi.inion that the-
liidgraent of BaggnllaT. 1..J., wa. right. Tlowrn. L..1.. who wa. .itling with th.-Muiter o( the Roll., did not cipre., TOnciirren.e. (*V ,acfi rrlalhnr.) Hut >ub.equently in HmUhv. S E. «jr. (V (IK'H)). I y. B. I7S. Loid E.her, .M.R.. .aid that
It would be convenient tot the iiroteuion if the jiidgnirnl. of the C. A. in llri(- /ia «r„.r
wore appended to the reiaitl of .«m/V.rj«, ,• and the .M R. I. then- reported to have .aid
'

I-
' i o A" S°'

','""'
""J' f" »' '!» "latemenl which I made in the ca«e of ft,i.

»

T. l4. <e tf. W. Hi/, to. aa to the iinneiple of law in relation to the proof of the eaiiae of
•ction in cam. of thi. kind." Tn ISOD. in While v. Jfarry Ry. <„.. In Time. L. R 47,-,
Hniith. L.J., n re]»rted i

" It is true that in Uarrg v. L. d: S. W. ««. f,,.. thi. lourl did
hoMltla™.!aoQewh.«likclh.. pr.=er.t.tll.,til»a.l!,tdutynflheindi!rtonon«iilll„
plaintiff bccauje it wa. apparent Ihat he had been guilty of .ontrihulory neglii...„,.,.
Baggallay, LJ., howevei, dif.ented, and Lmd E.her had jiince exprcased a doubl



''"*'^ '"1 ONCS OF PROOF.
14,

been" II;;iH„''Tfr°":"«
™"™ '^ ^'"^^""y <>< ">« «:ngli,h r„urt, h«teen, and 18, to lay strew on the practically resistleM power of the

to TvoidTaCr ,h
"t''".""'" <•' th" Juty. that of the passenger

TheTutv ortf.,,
" ? mperat.ve, is rar..|y made pmminent.ine duty of the pasaenger to avoid danger is as strinmnt as neulertof It IS irreparable. The railway line, the signals, the tallhefevelcrossing, apprise him of the probable rush pL o a trfh, His dutyIS to be alert to anticipate and to avoid danger; the gTatest care ^«necessary; he should look both up and down* the ine MdTareh f<^rmanifesta ions of approaching danger. If he would onrurhTse^™

carell h^frh^T""'^"''*^'' '«™""'- " he efect. no't^ becarelul he must abide the consequences. If he risks crossinir withn,,*

d^S'and^rat r; ''rrT^ '''">'"'"» '"^'-^^"^^^^^^^^^
aisaster, and that tm) whether lus act is prompted by ignorance or

In Wakelm v Imdon and Soulh-Westem Ru. Co ' olaintiffshusband was found dead on the defendanto' railway n^r a Dubhc

.„ 1 tf . Z K>"''y,of negligence contribut ng - the accidentand that by reason of the plaintiff having been miab.e to rive rnvevidence of the creumstances of the accident, she had ailed FnZZlevidence of that necessary part of her prima faae ci "» StSe
^C^ V^"^''

^"'"'^".' ""' ™™' ^i'* "«" determin«^ to be thatthe plaintiff was required to give evidence only on the fi™t h^ad h^tthe ace dent was caused through the negligent act of the defendantLord Watson ' pointed out that this was not inconsistent ^thSj^.

tfatedn V.

L.S.W.
Kg. Co.

Brett, H.B.,
repests liiK

view in the
Court ol

Appeal.

th. mi„li™cti„„. „V hVS;"t o irili SeTiT"' "li."
"'" 'fi'l ""l''"-! ""

r« Ont. App. 37. Li fX, V k'^c.L «„?»,'£ 'ir,^, "Zf^^'L"'- ''"iwalking a horse affainut a tram,-ar „,.r„ v.hj jii \,
""' App. 346, the case of

I« ,oMi,le™l at loogth RM^Ti^I.Tk sJk I
¥"*• *fP-J "i;

«" e,'» «al.

.ompany ;hi,.h krillw, ,I„ ,fe
,^- .r;iSile'^Z n*:,?!,:: ^,''Y

But is ovpr-
ruled in the
House of
Loida.

Lord
Watiioii's

opioiun.
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owe. " I am of opinion," he said, " that the oni« of proving affirma-
tively that there waa contributory negHgence on the part of the person
injured, rests, in the first instance, upon the defendants, and that in
the absence of evidence tending to that conclusion, tlie plaintiff is
not bound to prove the negative in order to entitle her to a verdict in
her favour. That opinion waa expressed by Lord Hatherley and Lord
Penzance in the Duhlin, Wiektow, and Wetlord By. Co. v. Skttert).'
I agree with these noble Lords in thinking that, whether the question
of such contributory negligence arises on a plea of ' not guilty,' or is

made the subject of a counter issue, it is substantially a matter of
defence. And I do not find that the other noble Lords who took part
in the decision of Slatteri/'s ciue said anything to the contrarv. In
expressing my own opinion, 1 have added the words 'in the liret

instance,' because, in the course of the trial the onus may be shifted
to the plaintiff so as to justify a finding in the defendants' favour, to
which they would not otherwise have been entitled." Lord Blackburn
concurred with Lord Watson.

l.iird H«u. Lord Halsbury, C, said : " It is incumbent upon the plaintiff in
' •"Pimon this case to establish by proof that her husband's death has been

caused by gome negligence of the defendants, some negligent act, or
some negligent omission, to which the injury complained of in this
case, the death of the husband, is attributable. That is the fact to be
prove.i. If that fact is not proved, the plaintiff fails, and if in the
absence of direct proof, the circumstances which iirc established are
equally consistent with the allegation of the plaintiff as with the
denial of the defendants, the plaintiff fails, for the vcr)- simple reason
that the plaintiff is bound to establish t'nc affirmative of the pro-
position : Ei qui 'tfiniuU ncn n qui negat incumbit probiUio."

•' If the simple proposition with which I started is accurate, it is

manifest that the plaintiff, who gives evidence of a state of facts which
is equally consistent with the wrong of which she complains having been
caused by—in this sense that it could not have occurred without— hei
husband's own neghgencc, as by the negligence of the defendants,
does not prove that it was caused by the defendants' negligence.
She may indeed establish that the event has occurred through the
joint negligence of both, but if that is the state of the evidence the
plaintiff fails, because in pari drliclo potior est conditio delendenlia. It
is true that the nnm of proof may shift from time t« time as matter
of evidence, but still the question must ultimately arise whether the
person who is bound to prove the affirmative of the issue- i.e., in this
case the iieghgent act done—has discharged herself of that burden. 1

am of opinion that the plaintiff does not do this unless she proves that
the defendants have caused the injury in the sense which 1 have
explained.'" But, " a person on whom the burden of proof lies, niav
always, in order to discharge himself of that burden, vouch what iV

proved for him by his opponent."*
It often happens in these cases, that while the plaintiff has beer,

striving to prove neghgence, he indicates facts which show contributor:

> SAfip. Cn. lies. iiso.
2 Ei inciimhit jirabalio, 9)11 rfi 1/ ; turn fut nn

prohandi tn«utm6(> itti qtii tyfU : Inst 2 20 4 S
T. T>a a. K »y r.,, ,/ Jrft^^, 38 L. H. Ir. SS!
MtooniMof proof."

1.1X22.3.2. Srmpmittmilu.
i a reniArk by Palleii. C.B.. in Hu'i
25i, on " the >,rditit:ry piuiLiplt

.

' l2App.C»s.M. Po«i/re<v Ioik:«.*7.«y (HI03|,2K.B.p..rConiM,M.R.721.
• KtmitrY.TkePrntAtmiatio»(liia),lQ B.ei,ft,hatiElhn.iLti.,1i.
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ISte ."' *'"•«''«''*• .before le can recover, he has not only to

^^Z,l,r f^}^" ™«''8^,?«' "' the defendant, but wme fact« toanswer the implication of negUgence on his part, also arisini from his

any obligation in advance to disprove his antagonist's case He hasgiven evidence of something which unexplained destroys his cause of
action. He has to explain it, else he has not laid proper foundationsto go to the jury. The o„«, on the plaintiff is to show that the ^r Th. .co.p,.ddants negigence caused the accident, and where the plaintiff gives ".!»
evidence of a state of things equally consistent with the wrong he ngcaused by h,s owiineghgence or by the negligence of the defendl"the has not proved hi, case.' Save in this connection the plaintiff h^
oHiisTa^.i^"

"'"' '•'-•""'"''^tributory negligence as thi foundation

ft» "^ro r/',I3."''ri ^' '"'""• ^'^- ''" ''"*'» " «''•"' A'""**™ 'V. -
«V. (00/ IreUind and judgment was cntcrvd for the defendants „ '.• iV- «». r„.
the undisputed fact, showed affirmatively that f crossing the raiTway

"' '"''"^
hne acted negligently, and that this negligence, if not th* sole waTa^t
least, a contributory cause of the accident. Palles, C.B., deduces theoUowing principle: "That to justify the judge in leaving he -ase
to the jury notw^hstanding the voluntary act of the injuml Mrson

must be° M 'ht >.*"
«".i'"'"-^

complained of, the circumstancemust be such as either, firstly, to make the question whether that act
IS negligent (either prr .c, or having rega«l to the conduct of thedefendant* inducing or affecting it), a question of fact ; or, secondl"

lH^'t7hat?h"T/T' ^ r*" "" •:;
""•'" ""^''^^'' »" ^"(^'^"^of fact that the defendants, by using due care, could have obviated theconsequences of the plaintiff's negligence. U the case is so clear that^e determination of t..o»e two questions involves no inference of

fact, rt IS for tJie judge and not for the jury ;
" and this expressionhas been accepted as correct by the High Court of Australia »

In SmMv. South Eaatm % Co.,' the Court of Appeal seemed «„,,* vmore uncertain as to the ground of their decision than as tSVhe deci"on
^"' % t„.

Itself. A resident in the neighbourhood of a level crossing called uiionthe gate-keeper at the lodge. The duty of the gatekeeper w^'t"leave his lodge when a train is signalled and, bvday, to ,br„ a whit^

^?±^ "'Ik*'
*
T*^**

''"'".. '''"' "'''*°^ '™"'* "'««»'<» "P*" -- fora train. I he gatekeeper, however, omitted t*. leave his lo<lge to

^.as:s-7is;^»:/j^':t;s^i;;;:t-,nJr'''^''"'"^«'''"^''''''

-11 ih Tint '„ '" t°. 1;"*^ *""" '• """ "!«"" "» fidmoo. Bivm ..t thr Iri ,1 .ith

I \^^firf n
*'^* """'^'l"' Tramng. Co., 3 Times I.. R. 2»J : when M«ni«v.1. ..,J th.l »«;•«?

"J"'
'."^no longer .1, .uthority on thi, po „ IJ tw i'

, r'^'h^i'^*'";*"*- """"Ti-.U A,. Co. V. Biritfl 36 c.n "i ( H ouu

« (isoSTSb.Tts.
°' *" "''' ' '^''' ' ''

'" " '*"'•*' »> •"
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Lord E>ber,
M.R.'i, ratio

deidemii.

signal. The viHitor wss thus inducted to cross, and lost his life. Kay,
L.J., ugge^tB that if the duty to signal were to the driver of the engine,

in the absence of the signal on this partjcidar occasion, it was the duty
of the engine-driver to stop, and that he did not do so was evidence

of negligence. The first suggestion of this appears to be in the learned

Lopm. T^J.'b. Lord Justice's judgment. But he concurs with Lopes, L.J., in holding
uggMtion.

j|jjj|. jjjg ^yjy, yf Hignalling " in such a position as to he conspicuous

both to the engine-driver and guard ol the train," was a warning
*' not only to the engine-driver but also to the general public." If

a hardy, this is a conclusive reason for not nonsuiting : there was a
brcachof duty to the deceased as one of the public. Lord Esher, M.R.,

held that even though there were no duty to the public to signal,

yet that " under the circumstances it was not a want of reasonable care

on the part of the deceased to presume that as Judges [the man killed]

remained in his house, no train was coming, and therefore he might go

over the croasins in safety without taking the precaution of looking

up anddown the Sne, or any other such precaution as might otherwise be

necessary." This proposition strikes one as being as pregnant with

startling consequences as the same judge's famouf* and sweeping

generalisation in Heaven v. Pender, and as beirm eventually con-

demned to the same fate. The cofisequences of accepting any such

proposition are too obvious and too ludicrous to require pointins out

m detail here. Every act of a methodical man's daily life would be

building up a system to result in law-suita if he changed his habits,

and his neighbour who had acted on a faith in their continuity, or the

trustworthiness of his servants in observing his ways, was led into loss

by doing so. On LopesandKay.L.JJ's, ground that there was a duty

to the pubUc, the decision merely follows law long laid down.* Equally

clear is it that if there was no duty to the public, there was no liabdity.-

Angus v. London, TiWuT*f and Southend Ry. Co} reaches a con-

->lusion so directly in opposition to insuperable authority that it

might be passed unnoticed Have that it is a judicial utterance of

Lord Lorebum, C, giving the judgment of the Court of Appeal.

Plaintiff, a traveller in an up-line express of the defendants', was

injured by shock caused by the train b. ^ng suddenly brought to a

standstill just before a station at which it was not timed to stop.

The defendants explained the occurrence by calhng the driver, who
said that he appHed the emei^ncy brakes as the only means of avoiding

running over a man on the line. It appeared that the man was a.

passenger newly alighted from a down train that had stopped at the

station, who was attempting to cross the line by a level crossing at

the end of the platform, where was a highway protected by large

gates, and which gates at the time of the occurrence were locked for

the coming train. There were also kissing gates for foot-passengers

to go through, and a foot-bridge over the line. Instead of going to

these the passenger went down the incline of the platform on to thi-

line and walked towards the level crossing. A porter was alleged

to have shouted a warning, which was not attended to. A jury found

for the plaintiff. A motion for a new trial on the ground that there

was no evidence of neghgence was dismissed. There was no dispute

that tK*- driver was not negligent in putting on the emergency brakes

1 A. A'. Ry. Cn. v. Wanieaa, U it. 7 H. L. iz.

a Skdton V. L. Ai N. W. Ry. Co., L. B. 2 0. P. 631. jwr Willw, J., 636.

3 22 Timet L.B. 222.

Angus t.

London,
Ti/bury and
Southend
Ry. Co.
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to save life
; nor could there be any arguable point made adverse

to Lord Lorebum, C.'b, statement that the railway company were
bound further to show that " the cause which led to the necessity
of stoppme the train was not brought about by any neglimnce upon
their part.

. = o r

Lord Lcirebum, C, however, assumes that a man being on the line is Lord Lore-
evidence of negligence until his presence there is accounted for If ''°'"- ''•'.

the man were a workman of the company's thii view might be tenable. """"P"™-
But the company had rebutted this by showing that he was a passenger
and how he got there. Dublin. Wicklow, and Wez/ori Sy. Co v.
SUUleri/' IS appanmtly in point. That a man was on a railway line and
killed by an express train was held not tc raise any presumption of
negligence against the railway company ;

= though there was evidence
that a crossing over the line and unprotected, was used with the
assent of the railway company by passengers, notwithstanding a notice
was posted up which forbade its use. The sole negligence alleged
in the case was neglect to whistle, as the train approached the station
Again in Wakelin v. iojidon and South Weatem Si/. Co.," the presence
of a man on the railway hne was held no evidence of negligence

;

though in this case there was the admission that " the company did
not give any special signal nor take any extraordinary precautions
while their trains were travelling over the crossing." Rightly or
wrongly," says Lord Halsbury, C.,^ " the Legislature have permitted Lord H.U-
the railways to cross roadways on a level, and it must be taken that *""y'' "•'«
the Legislature, wherever they have given that authority, and without

°'°°''

reqmring special measures of precaution, have left to the railway
company the discretion of using their hnes in a reasonable and proper
fashion.

' This then disposes of any suggestion that the jury were
entitled to find that some special safeguard satisfactory to their own
judgments should be adopted. Lord Watson* adds :

" Mere allegation Lord
or proof that the company were guilty of negligence is altogether *'"'"»"'"

irrelevant
;
they might be guilty of many negligent acts or omissions,

which might possibly have occasioned injury to somebody, but had no
connection whatever with the injury for which redress is sought, and
therefore the plaintifi must allege and prove not mutely that they
were negligent, but that their negUgence caused or materially contri-
buted to the injury."

Reverting to the opinion of Lord Halsbury, C, we find
: ' "If in the

absence of direct proof the cireumstances which are established are
equally consistent with the allegation of the plaintifi as with the
denial of the defendants, the plaintifi fails, for the very simple reason
that the plaintifi is bound to establish the affirmative of the pro-
position

:
« }ut afirmal nan ei out negot incumhil probalio." Lord lord Bl.ik.

Blackburn s authority m^y be added :' " Putting the matter at the >»"'i ""J
lowest, I think your Lordsliips will be safe in adopting the view of

j""™*""'

liramwell.L.J., 'suppoeingtheevidencetobeconsistentwithnegUgence, "'

namely, that negligence may have caused the matters complained of,
it IS equally consistent with no negligence, namely, that the matters
proved may have been caused otherwise than by negUgence, and it is

' 3 .Km. C«i. 1 IJiO.

I. Si

--:v ': ., „. ... ., .... ..,

statutory duty in the Isttei case.

a Vp. Siylflon v. Easlern C&anties Ru. Co.. 7 C. B. (N. S.l 287, with [Fi«wm.t v.
I, fij.- f .-.., L. R. 9 Ex. 157, ficm Trfai.h it is dijieiwutiaiod by llio breach of a

3 l2App. Can. 41. * Z..C. 4(1. » i r 47
' U.lropo'il,,, R,j Co. V. Jockvm, 3 Alin. Ca*. 200.
VOL. 1.
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Dtlang V. Th
Ihtblin I'ttittd

Truminiya
Co.

Judj^mi-nt

of the
K»c!he<jner

DiviaioD

n*vprM«l in

the Court o(

Hurry.!...!..

diltMentiiifi.

('use colli •

mentnl on.

an elementary rule that when the cWdence is consistent aa much with

one state of facta as with another it proves neither.' " Further, to

raise a case of negligence not only must neglect of some precaution be

shown, but " the plaintiff should also show with reasonable cerUinty

what particular precaution should have been taken.'" The presence

of the passenger on the railway line not being per K evidence of negli-

gence and his presence there being the sole reason for the stoppage of

the train, the plaintiff manifestly fails in proving facts from which

the conclusion of negligence may be legally drawn. Then! is then no

case for the jury.* Possibly the true inwardness of the decision can

best be expressed in the language of the civil law : ex hit, qua jorte

tino aUqm mm acdiere jKaiunt, jura turn constituuntur.'

Delany v. The Dublin United Tramwayt Co.* presents some features

that may be noticed here. The plaintiff, being drunk, got on the

defendants' tramcar while in motion. The conductor pushed him off

;

he fell, and received serious injuries, in respect of which he recovered

in an action. The Judge expressed himself " judicially satisfied
"

with the result. On appeal, the only question was whether the

Judge should have directed a verdict for the defendants. Palles, C.B.,

and Murphv, J., in the Exchequer Division, held it competent to a

jury to find' that to push the plaintiff off while the car was in motion

was an unreasonable and dangerous mode of removing him ; and that

though it was admitted that the plaintiff's conduct contributed to the

accident, the issue whether the accident was caused by the defendaute'

negligence could not be withdrawn from them. In the Court of Appeal

this decision was reversed (Barry, L.J., dissenting) by Lord Ashbourne.

('., and Filzgibbon, L.J. The majority of the Court held that the

plaintiff was acting illegally and wrongfully in forcing his «ay when

intoxicated into the tramcar ; that by doing so he placed himself in a

position of peril and the conductor in a position of difficulty ;
and

assuming the conductor not to act with the most perfect presence of

mind, it could not be said that he a<'ted with such want of care as to

cause the accident. The verdict was accordingly set aside, and judg-

ment entered for the defendant. Barry, L.J., was of opinion there was

evidence to go to the jury, and that the verdict was maintainable. An

appeal to the House of Lords was abandoned. This is to be regretted

since the decision as it now stands is out of harmony with the authorities.

It is indisputable that where the issue of contributory negUgencc

arises, the matter cannot be withdrawn from the jury.' If then there

was e\'idencc of negligence, the circumstances of plaintiff's conduct

would not avail to exclude that evidence from the jury. The majority

in the Court of Appeal assumed that the plaintiff's conduct throughout

was illegal and wrongfid. Consideration will show this was not so. It

1 Pet WiUen, J., ttoiii.; v. .!frfroj»iiiKl« Kg. Co.. h.R.3C. P. 222. affirmed L. H

5 H !.. 45. .\gain :
" It i> not enough fol the plaintiS to «how thai he ha» 8Ui!l«ine<l

an injury oader cireumatanceH which may lead to a Busincion, or even a flut inference,

that there may have been neglijencB on the part of the defendant : he must go on.

and give evidence of home .pecilic act of negligence on the part of the i»t«on against

whom he seeks compensation "
: per Wilfes, J., Lovrgroix v. L. A H. Jti/. to., lit

" sie a« to o»i.« of proof per Blacliburn, J., CiiMin, 1! ictioie * Wex/ord «». Co.

T. SfdBtrj, 3App. Css. !201. 1209. »D. I. 3,4.

36 L. B. Ir. '725. The rigita of other lassnigers against « romrany carrying

a drunken man who does damage to them, are considered, Addtrief v. w. A. Jtg. to.

(1905), 211.378.
> iJnUiii, Ac B). Co. r. SlaUert, 3 App. Cts. !!56.
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U not illegal or wrongful for a drunken man to travel in a tnuoMr. The
I'ompan/ liave an option to refuse to cany him ; they nrnv alio, if
they please, carry him without any illegality. The assumption on the
drunken man's part that they will carry him, is, at the worst, an
erroneous one. Till the company have elected whether they will
exercise their right of refusal, he has a right to tender himself aa a
passenger. He did this by getting on the tramoar while in motion.
When there, the company by their conductor exercised their option
not to carry him ; and though their election could have no effect, on
the previous conduct of one lawfully on the tramoar, till the option was
exercised, he then became, what the Court of Appeal terms, a wrongdoer.
Yet, having got there lawfully—or there being some evidence' that he
was there lawfully—the company were bound to give him reasonable
facilities to aUght. Here, then, is a question that cannot be withdrawn
from the jury. Further, the judgment of the majority of the Court of
Appeal, assumes the conductor not to have acted " with the most perfect
presence of mind." This must have reference to his pushing a drunken
man off a moving car. Yet, if the considerations pointed out above
are correct, this pushing was simultaneous with the eleotion of the
company,' not to carry a man whom they perfectly well might had
they chosen ; and so their conductor acted without due care in regard
to one at the moment neither acting illegally nor wrongfully on the
car.

In a Scotch case' it was sought by admitting the negligence sued E»idTOc«ol
on to shut out the pursuer from giving evidence of the facts con- aggravatioo,

stituting it, which were of an aggravate<l character. The Court ^ftf'-,^
defeated the attempt, holding that "the defenders are not entitled oS^JU'
to step forward and say, because we admit our liability, you are not Jfy.t'o.

entitled to prove to the jury how the accident happened "
: for it

might be that the circumstances in which the accident happened
would be ground for consideration in estimating the damages. In
England, the same has, in effect, been decided on a motion for a new Emblm r
trial in the Exchequer against an alleged misdirection by Wilde, B," ^»trt.

that the jury ought to consider " the occasion and the motive and all
the circumstances of the case." The action was for negligence, and
it was admitted that in trespass the direction would have been right,
but it contended that where the gist of the action was negligence, the
rule was different. The Court were, however, unanimous that the
considerations objected to were admissible as elements for the con-
sideration of the jury in the estimation of the damages. Pollock, C.B..
pointed out the distinction between damage purely the result of
accident for which the party responsible may be Uabic to compensate,
though perfectly innocent, and damage the result of wilfulness or
neghgence accentuated so as to make the wrong an insult as well as an
injury.' The learned judge, however, safeguards his expression by
saying, " not that in this case what is called vindictive damage should
have been given, but a different measure of damage might be fairly
given according to the nature of the injury." Chaunell, B., added

:

» That of the ptifat, 30 L. R. If . 727. FiU'.'ibb'.ii, L.J., /.c 760, says : "The plain-
tilT waa acting unlawfully >» Irjinjllo ert ui'. the ainduotnr *a« acting Uwlullv in
lireventinghim." But there waa evidenM that the iilaintiS had /h,/^ fe«t on the uar.'

- CoMj/ V. Ediii-ar^haW OUaytiw Ry. Co. i i84o), 8 Dunlop 2ss.
> £i>i«en ». Mi/ert (1862). 30 L J. Kx. 71, whaca tha paentge

page ia giren very much fuller than in tilL ft N. 54.
4 As to vindiotive damages, aide, 42.

paaaage cited on the next
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Pmtumptioii
agaiiut
irimiiul

iiPjllect.

Summary.

" I can Bee no reason why that " (i.e., damage bey »ad the actual injury
BUfltained) "should be limited to one kind of action of tort, viz.,

trespasB, and should not extend to an action which, in Bubstance, is for

negligence committed under circunutances which might have supported
an action of trespass.**

Another rule with regard to oniw. rather in the nature of an ex-
ception to the principle expressed by Lord Halsbury's maxim, Ei
qui affirmat nan ei qui negat incumbit probatio, must be noticed ; by
which, where an act is required to be done on the one part, so that the
partv neglecting it would be guilty of a criminal neglect of duty in

not having done it, the law presumes the affirmative and throws the
burthen ofproving a non-performance—that is, of proving the negative
on the other side ; thus, the law will presume that a parson has read
the Thirty-Nine Articles, where loss of his benefice is the penalty for

omitting to do so.*

Generally it may be said that the burthen of proof lies on the
^rty who substantially asserts the affirmative of the issue. Ei
tncumbil probatio, mti dicit ; fwn qui negai.^ The tests of this are :

(a) to consider which party would succeed if no evidence were
given on either side ;'

(6) to consider the effect of striking out of the record the
allegation to be proved.*

To this general rule there are two main head^ of exceptions :

(1) Where there is a presumption of law in favour of an
affinnative allegation, the party who supports the negative
must call witnesses to rebut the presumption.'

1 (2) Where the subject-matter of the allegation lies pecuUarty
within the knowledge of one of the parties, that party must
prove it.'

Host questions relative to the burthen of proof will be solved by the
application of these tests.

1 MonktY. Butler. 1 Rol. Kep. 83. Lard Hatilax's eate. Bull. N. P. 2tK*. WiUiam<
T. The E(Ut India Co., 3 East 192. : l>jg. 22, 3, 2.

3 Amo* V. HjuKm, 1 M. k. Rob. per Alderson, B., 464.
MUla r. Ba^er, 1 M. * W. 420. per Aldeiion, B., 427.

» WiUiamav. SaM India Co.. SEamt 19%; To/enuinT. Poi-^iify, SOL. J. Q. B. 136.
• Diekton t. Evans, 6 T. R. 57, per Aahhunt, J., 59: R. v. THmtr, 5 H. & 8.

S06,peiB«jl«7,J.,211.



CHAPTER V.

CONTRIUUTORY NEOLfGENCE.

Jrl^' ^ i5°
«»"«" I«w on contributory negligence is .hort and Rul. »f th.

!2v 1 STT"""*™'?" ««"*"»»«'» »«<;(, non ifUelligUur damnum <«"»" l'--

^Zl'r St^
''"'n.I.l'nng upon myself I must bear myself.) This

»«( juomcum^ aham (jtmdmjKdem in ,e proritaverU, eaque damnum«eam/, neque m qiM dominum neque m auladem, actio datur '

the wMerS;.!^- '„^ "l" ""T ?
•'ri-g "Pon myself ? admit, of T.„iho<,i..the widest differences of interpretation. Two separate views have l" K»8li«li

been expressed and have (each in its time) received judicial sanction.
'""

lu;.^ J'
P'"'"*'?, must satisfy the jury that the injury , on-

rnswerable""
" ^ ^ ^ ^ negligence for which the definiant is

1 .^I"."
'™™'l contention is summed up in two propositions : First, the

plaintiff, though guilty of negligence, is not disentitled to recover if

l^^.W^ 4 Z^^*' 5?" P«vented the injury by the exercise of
ordinary care.' Secondly, the defendant, though guilty of negligence

IHi^rt h''"ll'°
*'"'

P'»'"J'" '/•
""" P'»'""« mightW prevent^ th^

nl^.y \v viT"! °' ""'""•^ """•' '•'''" " ««™t. make, the
question of hability to turn on a finding of fact which of the two

«..i.ii..»W„ i/r^'.;-» il ,™" r"'" '» *i>».»»i« in tho actio de paxiprru. whi, i i,

1, l.HMl.T. Thea«/K>.«e«,rf<rfc„i„,he.4q„ili.n.«ti<.n. " '

V B'.^^mST ScTp '.';^'/t";i!- -^r" <»*"• """"y * M. 160 ;
H«-t„.«

,».h.,™ .h.g,„„„,, „,ae,.„ ..• »™„i.»;„^ i^r;„'„Vair^.":; r,^MK

n£.7h. nll.ii ih "'I" h
"""""!" ™"'"' ''y '-"""•Wo o"r. h«v„ „v„i,ljinjuring the plmntifT. (ilthimKh he wm nee Kent, then the ncfflitrcnre nf Ihi. nl^iniiffwould not contribute 1., t he .wcident." ^rt, 13ll

"OKl'gmoe ol "<» plaintiff

y «„™";'fM2f'°i*<"t'*''Ml.T''S*'
.«'"'''• '''^^'""'^^.ming. 628, V,„„„a

7a Jr.T '
'*"'•?»••*" SK- "l>"e the Coil", refuied. on (»e me/io. „/ (S, 4.-l,n4nl

Jhev thou.StTl.ir.h™!"'".?;"'""' """, ""' i'"' """I "•''"'"' "• d»m»|,e. bc...„.o

wilJiSn A., ? "•?'•'"''«
-t.'

P«"l7 in fault
, SpringM y. UM.if.i. P. 472,with an oxhftUhtive note of the earlier canes

»'*t

ol the rule of law an to contiibutory negligeiioe ; t™t v. «t.W(l«2»|, 4 0. 4 P. Iml

'
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pATtiet, plaintill or defendant, wu fpiWty of the Iwt art of n^genc«
pnvioui to thn injury—that u, the ImI art without which the woident
would not havv happened.* In thin vi^w the quMtion of rnntributory

DPgligence fan tievi>r Ih; withdrawn from the jury ; for thf <leci«iun

of it necpMMitateM the (limTinunHtinn hvtween diflerent MtJt of factM,

tnd thin in their pe<^uliar province.

The cane luually referred to an the first which definitely forniulat<M)

the rule of law is BuUerfield v. ForreMttr.' Plaiiilifl, who won riilinK

violently, rode iiKainat an olwtruction in the highway plwed there by
defendant and wan injureu Bayley, .1.. directed the jury that, if u
person uding witli reasonable and onlinary ean^ rotild nav<! neen and
avoided the obHtruction, and if thoy were watiHlit'd that the plaiutif!

wan riding along the street extremely hard and without ordinary care,

they should find for the defendant ; whicli they accordingly did. A
rule was moved for on the authority of a passage in Buller's '* \isi

Prius :
" " If a man lay logs of wood across a highway, though a

penon may, with cara, ride safely by, yet, if by means thereof my
norse stumble and fling me, I may bring an action." Lonl Ellen*

borough, C.J., in refusing it, said :
*' One person being in fault will

not dispense with another*! lining ordinary care for himself. Two
things must concur to support this action, an obstruction in the road

by the fault of the defendant, and no want of ordinary care to avoid
it on the part of the plaintiff." This was approved and adopted by
the Court of Exchequer in Bridge v. Orand Jundion Ry. Co. ;* Parke,

B., sa3r)ng :
" The rule of law is laid down with perfect correctness in

the case of Butterfifid v, Forre^iter ; and that rule is. that although there

may have been negligence on the part of the plaintiff, yet, unless he

might, by the exercise of ordinar}- care, have avoided the consequences
of the defendant's negligence, he is entitled to recover ; it by ordinary
oare he might have avoided them, he is the author of his own wrong.

*

Two years later,* the Court of (*ommon Pleas adopted the same rule,

by refusing a new trial on the ground of misdirection, in directing the

jury, in an accident case, that, if the plaintif! had been so deficient in

reaBonable and ordinary care that he had brought the accident upon
himself, he was disentitled to recover. In DavieM v. Mann,* again,

Woollv.Buird,» CAP. in I «««. 0rMt>»(lft4O),ga *P. Ml ; Bamnv. MUekeU,
SC.AP.61S.

Tuff T. Warman, 5 C. B. N. 8. SSfi ; Walton r. L. B. A 8. C. Ry. Co., U. & R. 424.
* (1W9) 11 RMt 60. Id BiTins jiidRmMit in tho H,rH,n,t (No. 2^ 12 T

Ixwd Eiher, M. R., Maya : " Toi- riuo of law wu laid down with prrfeLt correctneiw in

I P. n. 70.

1808, in the osm of ButUr^dd v. Ftwraler , and th« nile is. that althoagh th«iv may
have boen negligence on the part of the plaintiff, yet, onlfH he misht by the excrviHo
of ordinary care have aroided the coDaequencea of the defendant a negligence, he ia

entitled to rooover."
3 (1838) 3 M. ft W. 244. In Uoldrn t. Liverpool Nttu Oas A Coke Co.. 3 C. B. 1.

negligence on the part of the plaintitT waa held an admiaaiblo defence nnder the plea
of not guilty. Ccmtribntory negligonce need not be pleaded, in the aenre that the
plaintiff in required to make out hia own ciiae, and defendant may Inke iidTimtage
of any eridenee giypn by him whieh showa that defendant'! negligence wan not the
cause of the injury, but plaintiff'a own. t'-ontiibutory negligence, Imwever, should
be pleaded if it ia to he eatHbliahod by material faete on whioD the defendant nlie^
B. 6. C. 1888, Order xix. r. 4. Pakin t. Broum, 8 C. B. 02 : a plea denying liability
for the otmaequenoee of negligence ia bad.

^ (l9W)MarrioltT.StatUti/,lM.&.U.5aH.
* (1A4S) 10 M. ft W.M6.' The question

ears and akill, might havo avoided the accident T
"
Whether the defnndiuit, by oHinary

_ - ,, " DoweU V. Gfnertd Strtim Niiviija-
tian Co., 5 £. & B. ifu. Where a vcafi^tf i« riiii down by nii^ht, Atid lUvtv m oviduuic
of ne^eot of Admiralty tegolatioaa in not diaplaying a light, auoh negligence, if not
the immediate cauee of the aceident, does not dieoititle from recovermg damagea
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citiNl, prubably, more often for the poouUftritvol the facts thAit for any
aclditional cleampH in tho pxpoeition of the law there, the rule iii

Butierfield v. Fomster w decUred to be corn-nt.

The raacfl of Rigby v. HewiU * and Onvnltimi v. Chiipiin ' require to fn^^ y
b« iiotirnl. In the former, th« plaintiff wtw a iHutspngnr on tho top Hfwiitnn>\

of an omnit » which waa atruclc hy the defendant 'h onmibus, botn
[^J*'^''""'

"

omnib-iww going with grnat Bpewl. The umnihiM on whirh tho plaintiff
'*^"*'

wan, not being able t-o lie drawn up, ran against winie olutai-le, causing
thn plaintif! to 1mi thrown off with I'onBiderahli' violence. Holff, H.,

<hrei-ti>(l tho jury to aiu^ertain whether the ntiHohicf aroHo fmm the
negligence of the driver of the defendant'w omnibiiH. Thin waH objected
to ; and a new trial was moved for on the grouii-l that the dinwtion
should have been that if tho miBc^liief was, in part, oucaiiioned by the
miaconduet of the pt^mon driving tho omnihuH on which the plaintif!

was, the defendant would not bo reaponniblo. The Court, however,
held that, '^gi^nerally Njwaking, where an injury ariaes from tho mJH-
conduct of another, the (mrty who is injured has a right to recover
from the injuring party for all thn conM-quencen of that injury."
OreenUtnd v. Chaptir is to the Hanie effect A Rt<uimb<ittt, belonging
to the defendant, negligently ran aguiuHt a steamboat on buanl which
the ulaintifl was a passengi-r ; in consequenco of which an anchor was
displaced, fell over, anl broke tho pUintifTs leg. Pollock, C.B.,
directed the jury that if they thought that there was negligence in tho
Bt<)wa)^ nf till! anchor, or that tho accident arose from the plaintifT

being m a part of the veHsel where he ought not to have l>een, they
ought ti» find for the defendant. Tho jury fmjnd as facts that neither
the one nor tho other of those matters in reahty existed. A im*w
trial was moved for on the ground that the verdict was against tln'

evidence ; but the Court refused a nde, Pollock, C.B., saying :
"

F

may add that, on consideration, t am of upinion that the law as laid

down by me in this reji{)ect was not correct. I entirely concur with
the rest of the Court that a person who is guilty of negligence, und
thereby produces injury to another, has no right to say ' Part of that
mischief would not nave arisen if you yourself had not been guilty of
soiir negligence.' I think that where tho neghgencc of thr party
injured did not, in any degree, contribute to the immediate cause of the
accident, such negligence ought not to be «t't up as an answer to the
action ; and certainly I am not aware that, according to any decision
which has ever occurred, tho jury are t*> take tho conscquenccK anti

divide them in proportion acconling to the negligence of tho one or
tho other party.'

'

The question, What amount of negUgence disentitles tho plaintiff \vi,„tHiii.»iint
to recover? was consideretl in the Exchequer Chamber in Tuff v. "fiieKlw-nto

Warman.* Plaintifl's Imrge was proceeding down the river with two 'Ij'^'ijjw" iho

men on board, one at the helm, but with no look-out. A steamer on fwivp'r : ruff
her right side, and taking such precautions that, if the barge had done v. Wtinnait.

agaiDHt the injming vesst-l. Morrison v. Oenergi Nlcam SavigiUion (Vi., K Kx. Till.

In JUayor of CcirhcMer v. Brooke, 7 g. B. 33», it wan helil thnt tho faiit i hut a nnmimio
it cuHBtituted by uruperly of the ^aintilT, is no exouwi fur Dflgligently iajuring it.

And, in Dima v. P^Oey, 15 Q. B. zTU, a i»-ivatc individual eaiinot jiutify (tarnHging
the |>roperty of anuthvr oa the groun<) that it i» a niiitanre to a ptiblii- right, iinlnw
itdopflhimaBpecialinjury. t

( ISW) 5 Ex. 240. i fi Kx. L>43.

^ An attempt by ttw) jury to d" to wa« made in Ayrri> v. Hull, but watt rorrectt-d by
Ibf ilivmioimi r^.uri-, STinifN I-. \l. 202. .S'mitt v. />-A»..«. .t M. & Li. .111.

« 2 C B. N. S. 740, 5 C. B. N. H. 572, &8fi. Thin deoiMon ia made thi- <H<.raHi..ii f..r

Terae*. " Coatributocy Negli^enoe, A Law Iaj," \1 Law Uag. and Uw Her- 234.

I
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the Mmr, woulil hiive ftvoulfHl any colliiion. ran int(» thr Iwrg^ and
cauMcl the injuHM inr which mlma wu nought. Th« jary found,

on tho (lirM'tion of thi> juilgp, thai tht- drffiidftnt dim*tly caiupfl thi^

injury. Olnrctiun wan taken that the judge left to the jury whether

the plaintill b^ hia ncghgence, "dirfctly" contributed to the niiB-

fortunu ; and it waa contended for the defondanti that whether h«

directly or indirectly contributed waa immaterial, if he contributed to

it by hia negligence at all. In the (Viurt of Common Pleaa, CWkbum.
(\J., aaid :

" The tnie queation in thene raaea , whether the damagit

having been occaaioneil Dy the negligence of the defendant, the n^sli-

gence of the plaiiitifT han directly contribut^nl to it ; ami 1 think that

in thiB caae, if the defendant could have made out negligence on the

rart of the plaintiff that would have Wn an annwer to the action.

The way in which it waa put on the part of the defendant wan thin,

that by his own negligence in omitting to keep any look-out, the

plaintin contributed to the acxrident. If that had Iteen entabliiihed

to the satisfaction of the jury, the plaintiff would have been direi tly

contributory, and the defendant would have been entitled to a verdict.
'

OeMwetl, J., concurs in the result, but cities the words of Lonl (*an)|>-

l>cll in fhwrll v. Oenernl Steam NiivigfUion Co.,^ adopting the view

expri'ssed in Dnviesv. 3/rjnn"anhis reoMon ff>r arriving at his cimclusion,

Wiltiams, J., based his concurrence on the same decision, and atldcd :

*
I dissent entirely from the pri'iHisition urged by Mr. Collier, that tho

jdiiintifl is disentitled to recover if his negliger^ce is either proximately

or remotely connectetl with the accident. Hut I feci great ditticulty

in dealing with the question whether the negligence wai proximate or

remote, and T certainly feel great difficulty in getting lit) of that t|UeHtion

iif law by leaving it to the jury.'* In giving the judgmt>nt of the

Kxehequer ChambiT* Wightnian. J., said :
*' It appears to us that

the nn)j)er question for the jury in thi^ case, and indeed in all otherH of

the like kind, is, whether the damage was otxasioned entirely by the

negligence or improi>t>r conduct of the defendant, or whether the

plaintiff himself so far contributeil to the misfortune by his own
negligen(;e or want of ordinary and eoniinon cant and caution, that,

but for such negligence or want of ordinary' cmtv and caution on his

part, the misfortune would not have happune<). In the first cast^ th<«

plaintifT would be entitled to recover, in the latter not ; as, but for hiH

own fault, the misfortune would not have happened. Merc negligence

(u want of ordinary care or caution would not, however, disentitle him
to recover, unlejw it wen^ such, that, hut for that negligence or want of

ordinary care and caution the misfortune could'^ not have ha]>}>ened

;

nor, if the defendant might, by the exercise of care on lu« part, have

avoidt*<l the consequences of the neglmtt or carele»8n(*8« of the plaintifT."

> 21*. B. N. H. 7.Vi. a ,1 E. * B. 20*1. 3 10 M k W. MO.
* ru: B. N. s. OMfi.

» In WiUlon V. L. li. A- S. C. Hi/., II. A R. 430, \Vilk>s, J.. ctiiotrH (Iub hm " wnulil

not hftvo linppennl " ; ami fiirth4'r un. in thr jiidtcini'iit, takfN (>xi-f>|ition to the iihc

of th^ wnic) " i;ould " for " woiiW." And wh«re ihf naniw ]m)iiuikp ih fiUnl in thr

iirKiiK>''nt in Radiry v. L. A- N. W. Ry. Co., in tho Hoiii<e of Iah-Jk, I Afip. ('an. TriT.

tho word in" iPouId,"not " fould." Thf word " eimld " o«-< iirn in thn i>AW •loiiniiil

KfportH, 27 L. J. v. P. 322. but in the Juri-t. r> Jur. N. H. 222, Ihf word in" would." Thi»

Innt report in by far the Ix'itt. The word " could " in obvioudy n mistakp i rominon
Henn? HBtintim uh that what the Coutt intended to nenative, wbh not pnnaihtlily, what
could have ha|>|>ened ; hut pmiwbiiity. what would have hiipiieufd. Tho lulf laul

down ill Tuff v. WarmoH ban bevn unfavuiirably criticittcd in MirjtAjf v. Drum, IMl

Miuu. 455, 4(13.
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The iliTiflion of rnckhiirn. T.J,. in bttn-il cti «n auumnl fiiuliiw of thMUMliifi,

the jury that th<' plnintifl hwl not oniitt«d to kefji » Umk-out, and Uist
h* hwl not contnhutt'd to tht* injury. U tl»* flnilina hwl bwn the
other WKV, Mtl the jury had found that the plaintiff oad oniittMl to

kiwp a Inok-out, it would iim<nt that Cockhum, <'..!., would have been
preparetl to enter a venlict for the defendant*. Thii in on the ground
that any nefthpi'nre on the part of the plaintiff would entitle the
defendant to the verdict ; for he iiayK :

" I think that in thia caa«
if the <lef4>iiditnt could have niadi' out neglimire tm the fwrt of the
nlaintiff. that would have been ananitwertotheat'tion." " If that had
I)een eHtabliiihed to the utiiifaction of the jury (if., that by hia own
iieglidciice in oniitling to keep any look-out, the |)laintifl contributed
to the arrident) the plaintif! wo-ih) have been dirwrtly contributor\',

an*! the defendant would have In-en entitled to a venlict." The u

judges do not hold ihii opinion ; Mince Williama J., thun gumn. m <s WiUUmi. *

the prinrittle of f)ourU v. (hneral SUiim NnvigtUion Tn.,' on win li t

:

acted :
''

If the negligence or default of the plaintiff waa in any 'c i

the proximate rauw of the damage he cannot n^cover, hr ^t un-wt '

may have Invn the negligence of the defendant; bu * (» i{ ihi' ;"•(/'''••

negligence of the plaintiff wan only remot«'ly connr«*fi-., 'I'lJi tlir-

accident, then the ipiention in, whether the defendant miu.it i.^l, by
the exercinc of ordinary care, have avoidiil it." Williiut . .I.V, dt, t

!,

wa«, " What '.» meant by the negligence of the plaint. I) Ijcimj^ yC'^i-

ttuUrhf, or diredlif ctnUnhtUorff. or i/nlif rtmdehf ronwtinl w''*'h tlir

accident." The ilitfi<:ulty, in hid view, waw that whether the nt'irliyrji.c

waa proximate or remote waa f«tr the jury. Thi«i. then. \» in<MmM-tt'i i

withthejudgmcntof Cockburn.C.I. The jury, in effect, have to i ;. :

tirHt. the negligent' of th<' ilefendant, then the negligence of tlu!

plaintiff, then whetlit-r the negligt>ncu of the plaintiff wa« pniximately
or remotely the eauMf of the luriilent. In the view of Cockburn, C.J.,

when negligi>ni'e ha'i lHK>n cHtahHilled against the plaintit! he ih theivoti

dJMentitlcd to n'cover. The queHtion of jiroximUtf or renu)leneM dm-a
not enter into his judgment ; but ia thi^ mmrce of the per)>l«xity of

WillianiH, J. The Kxchequer ChandKT is clear in holding that the
plaintiff'H negligence niust lie such that " but for that negligencu or
want of onlinary care and eautitm, the misfortune * wituld tu4 '^ have
happened."

In WnUon v. I^ndon, BriyhUm, and Sottth CtnuU Hff. fVi.,> Willes J., WilW. .!.'«.

summarised Tuff v. Warnytn as deciding that the use of the wonls
J'"^''

^^^
"din'ct'y causing" was not wrong; since, in cohcs where there ban
been negligence on the part of the plaintiff, the question is, whether
that wan the dire< t tauw- of the accident or proximately contributed to

it. The learned judge thus alludes to WiUiams. J.'s, doubt: "It
ought " " to hove been left to the jury to say whether there was negli-

gence on the part of the plaintiff. If thert^ was evidence of negligence on
tlu', jmrt of the plaintiff, the further question arist's whether that ncgli-

ji.'iice was the proximat*' or direct cause of the accident."

fimjietf V. Ijmdon and North Western Rf^. Co. definiti'ly fixed the HiuUiy v.

law.* Tiie plaintiffii, cnllierj- owners, ha(l a siding adjoining thc'"*^-**'
defendants' line, which was crosKed by a bridge, and on which the *'

^'*'

defendant* were in the habit of conveying the plaintiffs' trueka from
1 r> K. ft n ii« i ^-r i^'f^i.-t,^ »:x r. ti"U-~ ^- H, 4 R. -121.

* (1874) I- K. !) Kx. 71 : in Kx. Ch., U R. lU Kx. H)0 ; in H. of L, I Ai>n. Cm.
".•i4 ; followed ia Iniuni am/ tiraboard Vnanling («. v. Toltvn, 13» U. 8. (32 Davis)



154 NBGLtOENCE IN LAW. [book I.

Brett. J.'h.

dirtx-tion to

tho jury.

their line, the plaintifis removinf{ them thence aa they t)iuught fit.

The defendants brought to the plaintiflH* siding and k<ft then.', after

working hours, trucks of the plaintifTs, one of which was loaded with

a broken truck to such a height thai it would not pass under the bridge.

More than twenty-four hours afterwanls. but liefon; work was resumed
at plaintiffs' works, the defendants, aftiT dark, pushed on to the

siding other trucks of the plaintiffs, and pushed the loaded trucks up
to the bridge, by which means the train of trucks was arrested. The
defendants' servants, not being aware of the cause of the obstruction,

pushed the train of trucks forward with so much force that the loaded

trucks knocked down the bridge.' The plaintiffs brought an action

against the railway for negligence. Brett, J., told the jury :^ " You
must be satisfieil that the plaintiffs* st^rvants did not do anything

which persons of ordinary care, under the circumstances, would not do,

or that they omitted to do something which persons of ordinary caru

would do." •' It is for you to say entirely as to both points, but the

law is this : The plainti^s must have satisfied you that this happened
by the negligence of the defendants* servants, and without any con-

tributory negligence of their own—in other words, that it was solely by
the negUgencc of tho defendants* servants. If you think it was, then

your verdict will bo for the plaintiffs. If you think it was not solely

by the negligence of the defendants* servants, your verdict must bo

for the defendants." The jury found contributory negligence on the

part of the plaintiffs, and the verdict to be entered for the defendants,

Mrith leave to move. A rule for a new trial was made absolute by the

Court of Exchequer, on tho ground that there was no evidence of

contributory negligence, and also that the judge had misdirected the

jury. The Exchequer Chamber reversed this on both pt>int«. On
appeal, the House of Lonls reversed the judgment of the Exehequer
Chamber, and restored that of the Court of Exchequer. Lord Penzanre.
who delivered the leading opinion in the House of Lords, det^lared the

I^trdPen- law to be contained in two propositions :
'* The first proixsi^on is a

**''*'^'"j"'^ general one, to this effect, that the plaintiff in an action fo. '~„gUgence

inThc HouBo cannot succeed if it is found by the jury that he has himself been

of IxinU. guilty of any neghgence or want of ordinary care which contributed to

cause the accident. But there is another proposition equally well

estabUshed, and it is a qualification \i\yon the first—namely, that though
the plaintiff may have been guilty of negligence, and although that

neghgence may in fact have contributed to the accident, yet, If the

defendant could in the result, by tho exercise of ordinary care and
diUgencc, have avoided the mischief which hap{)ened, the plaintiff's

negligence will not excuse him." '

I The foregoing statement U copied from the hca<l>nute to the re]>urt in L. U. !

Ei. 71. > I An,.. (a.Tftfi.

3 I App. Cas. 76U. In America it wan foiiftht tu limit contributory noftliKence by
rt<i|uiring that befoio the plaintiff should b<- dJHentitlcd to recover, it shoubl ))o shown
that bin own negligenoft contributed " in a ni^iterinl degree " to the ftccident. Thi^
rule, which is tirmly eatabliwhed in [llinoin, i^ teferable to tho jud^tnient of BreeHe, .1..

in Oaltna Rd. Co. v. Jacoba, 20 lU. 47H. But in the Kiipteme (\]urt of Pennsylvjtni^; ;i

diret^tion to the jury to th.it effo't wutt held wTong: Mononffahfla Citi/ t. Finhr.
1 1 1 Pa. St. ; and the correct doi-tiino wati laid dnwn, that if tho negligence of thi'

party contributed in *ny dM^ree to the injury he cannot rti-over. " ThiH," miiil

PazMm. J. {I.e. 14), " is a nafo rule, easily underatotMl, and cannot well he frittrieil

away by the jury. Bui, if wo hu iHstitiito (ho word ' mateiial ' foi the woid ' any,"

wo prattioally alK)UHh the rule, fur a jury can always tiud a way to avoid it." The
vastly piepDQderating weight of Amoricaa legal opinion is in favour of thi:4 view.

SiMm V. Wauwat-ua, Rigeluw, L.C., on Tortn, 711- Cp. tipaight v. TedautU, U App.
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Much o£ the difficulty in fixing the meaning of contributory negli-

gence arises from the ambiguous use of the phrase, " contributing to

the injury.*' This may indicate any of the whole set of antecedents^

necessary to produce the effect, or that one of them which marks their

final completion and the actual calling into being of the effect. The
causa ainc qua non of an accident iH not that on which Jep(!nd8 the

legal imputabihty of the accident. The hability depends not on that,

but on the oattsa e/ficieru.^ In fact the same test is ap]))icablc to the

ascertaining what negligence contributes to an injury. a» wc have
already aj>plied to the ascertaining negligence itself. We must trace

the negligent consequences to the last responsible agent, who, either

seeing the negligent consequences or negligently refusing to Si^o them,
has put into motion the force by which the injury was pnHluoed. To
constitute a responsible agent there must be an accountable human
will.

Viewed in this light, contributory negligence is but the recognition

under special circumstances of a principle running through the whole
law of negligence—that where a responsible agent is placed in such a
position with regard to the person or property of any one poHScssing

rights that want of ordinary care on the part of such responsible

agent would, according to the accustomed course of events, produce
injury to either j>erBon or property, a duty arises to use ordinary care,

so that when injury happens from the absenc'e of ordinary care an
actionable wrong is the result. The pecuUarity, in the case of con-

tributory negligence, is that it proceeds on the aasuniption that both

plaintiff and defendant have been guilty of some bri'acli of duty ; and
the inquiry is limite<l to which of the two, by exercising ordinary can-,

had the last opportunity of preventing the occurrence.^ In a case of

ordinaiT neghgence, the inquiry is whether the defendant is guilty of

want of ordinary care, and, if so, whether, after his neglect, any other

^ncy whatever has or might have diverted the course of the operations.

The conclusion is, that contributory negligence is no more than a case i

of neghgence, not dependent un any different rule of law. though
presupposing the Umitation of the issue of neghgence to an inquiry to

which of two persons itd final impulsion should be imputed.
The rule that contributory negligence disentitlea the injured

person to recover is limited to those cases where there is a causal

connection between the plaintiffs neghgence and the injury. The
point decided in Scott v. Shepherd was that the act of the intermediate

Cm. 217. In Scotland, Lord I^eaidf^nt Ingliti, io Florfnet v. Ma»ut, IK Kvttiu 247,
240. Myi :

" I do not know any better cxpoeiticHi of th« doctrine of contributory
negligence than that given by l<ord Wood in M'SattghUm v. Caledonian Ru. Co.,

21 Donlop. Itse."

t The Arintoteliaiu recf^ised four kinds of eauaos :— 1. ri rj f >Irai—the
oiwnoe, the formal cause; 2. tA rtfrnr dm-wr iMdyxr) rovr' tlrai—the neoemituting
ronditioDB, the material eaune ; 3. ^ rf wpwrw iKtiiivt—the itroximnte mover, the
iffii'ient caune ; 4. rb rlfot Urma—that for the Boke of which, the linul cause (Aiialyt.
I'o t. II. si. 94.(121-36.) (Inite, Ariitotle, vol. i. 864. The m'ond of thoBe mi«ht l>o

lh<> contrbution of the plaintiff to the roniilt. but would not (j.-ttludu his i«covfiing,
if the third, the efficient cauHc, uhh the negligcncr of tho defendant. Tht> Rubject of
iMiination ia Mieatifically inveatisated by J. 8. Mill, Loeic, Book 111. .". v. : Of tho
l>Hw of Univemal Cai»ation, dcToloiiinx the Buggeationx ofHume'H Iminiry Concerning
Human UndcratandinK. For illustrationR of tht^ ritii^n ranaunn nnd the caumi proxinvt,
o'v judKiiitnit of Brett, I^J.. rA<(r/.r.<f Mrrcanlili- Hunk of India v. A'tO<rrtand^
IndiaSUnm Novii/atirmt:,,.. 10 g. B. ]>. r»ai.

i UpaigfU V. T&kaiUe, (( App. Can, 217: <'fiy;(T v. t'arrim Cn. Th>- Mitrt/iir't. !l Apji.

l'.iK. 87». dixtinuuiNhed in Th- (h„md-nn fir.iir,, {\\HV>). )'. 208. Ah »l>plii-<l Ut hin

Msjwty's fleet. U.M.S. Sa,,.', ParcU ( 1900), P. L'tl?. «.» iv« v. Land. (hn. Omntbus Co.,

Ambiguous
use of tho
phrase" con-

tributing t(t

the injury."

Im|H>tt of the
rule iif law
as to " con-

tributory

negligence."
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Sudden
teiroT.

penonn who threw the squib was involuntary and unpremeditateil,

and without distinct and independent volition ; and as the act was
instinctive, the actual proximate agent of the injury was not the

responsible agent. The same reason operates to take from acts done
in certain states of mind, or by certain classes of people, the note of

responsibility ; and enables the doers of such acts to recover, notwith-
Exceptional standing that their conduct, if divested of the exceptional conditions

surrounding and colouring it, would impute contributory negligence

to them. For example ; Persons who, in a sudden emergency, are

distract«d by terror, and thus, between two courses, choose the wrong
one, are not disentitled to recover.* This is plain ; for the very state

of incapacity to judge calmly, which induces the improvident act, is

produced by the negligent act of the defendant. To hold that a
plaintiff is disentitled to recover in such a case would be to hold that

the defendant can set up the state of terror produced by his wrongful

act as a protection against the consequences.' The principle is thus

laid down by Johnson, J., in the New York Court of Appeals :^ " There

can be no rule of law which imposes it as a duty upon one, over whom
danger impends by the negligence of another, to incur greater danger

by delaying his efforts to avoid it until its exact nature and mea-
sure are ascertained. The instinctive effort on the part of the

plaintiff to avoid the danger did not relievo the defendant from
responsibility."

In the Court of Appeals of New York there was a striking case' on

this branch of the law, in which the Court laid down a rule that it will

not impute negligence to an effort to preserve human life. A little

child of three or four years old got on the railway track in East New
York as a train of cars was coming along at a rate of speed estimated,

by the plaintiff's witnesses, at from twelve to twenty miles an hour
;

by the defendants', at not over seven or ei^ht. The plaintiff's husband,

seeing the danger of the child, ran on tlie trac^k, threw the child clear,

but was himself caught by the train uiid killed. The jury founcl

negligence on the part of the defendants. An exception was taken, on
the ground that the deceased's negligence contributed to the injury.

The majority of the C^urt of Appeals held that the deceased " owed
a duty of important obligation to this child to rescue it from its ex-

treme peril, if he could do so without incurring great danger to himself."

Two of the Court dissent-ed, on the ground that " principles of law

cannot yield to particular cases
;

" that the act of the deceased wa.s

17 Times L. K. 24n, in hii nmnibuit runv wlirre (•ninlhuiii, iI.'k, tlireclinn to tlio jury,

that if thry thoiiRht Ihtit it w<4h not rntircly lht> fniilt of t)i« plaintifl in tt'tling thi-

condurtor to go on they Hhnnld give d.imntff^ to thi- plninfiff, wiw held inarciir'ili'

in the iiKeof the won! " entirclv."
I J<m€i V. floycr, I SiHrk."(\. P.) 40.1. The,

poHt. and BO injrrtd. M.irrely eoniCB under thiw prinriple,

4meni-n that Murh un one " in not iiecesMarily iityhKnit."

58 Am. R. 4((3,

a Jones v. Boyee, I Stiirk. (\. P.) 49."..

s Ciiultpr V. Thf Amt-rifitn Mrrrhanlif' Vniiiii KipriM^ t'o

Bu'lv.Sfit- YoTkrfn(r<tlH-i.<;>..:ilK. V. 314.
4 Kchrl V. L<.tuf li/iind Rd. ('».. 43 N. V. .Wi : Hpprovwl. Linm/u>n v. Snmp^ioi,

12(1 MuttH. rWH). In Ihinnhof v. W<ihiih Hd. d,., Till Am. K. MH. r>ttr>, thu |iriiu'i|>le is

KtMtt'd :
" It iii only when the ruilroHcl <-iim(iiiny l>y itw own ni'tflif^entu ci«'(ttc<l lli

'

danicer, or through itn nogligpnre in about to 'ttiku a ihtmou in dangei, that n thiid

(H-fHon enn voluntarily exjKMtc himhelf to peiil in an vfTort to rettcua Mich ueiKoi) hihI

re<'ovrr for an injury he may xu^ti in in the atttrnpt." Reo Peyton w. Texwi, itr,,

l'»eifif R-i. Co., 41 lift. Ann. 801 ; 17 Am. St. R 430 j Othtuy v. Utaie, 137 N. Y. I ;

;t3 Am. St. R. 090.

Nogligonee
not imputed
to effort to
aavD human
life.

1 cnRineer remaininR itt his

Yet it haa been held in

ntnit Hd. V. fV.^W.v.

m N. V. :^->. following
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" a voluntary act, the performance of a Belf-impowd duty, with full

knowledge and apprehension of the risk incurred."'
It is clear that, if the defendants were not guilty of nagligence, the Eck'rtv.

plaintiff could not have recovered. Their negligence, in the ca.^, Lokj Idami
seems to have been the going at too great speed through a town. The *''*''"

ground on which the decision is justified—" instinctive humanity "— '"'"'""'

is somewhat vague and rhetorical though possibly sound, and is at any
rate recognised by (.'ockbum, ('.J., in Scaramanga v. Stamp,^ when he
says " the impalsive desire to save human life when in peril is one of
the most beneficial instincts of humanity." There are expressions in
some of the judgments that point to the con lusion that the act of
intervention must be in circumstances where the intervener can act
" without incurring great danger to himself." This is assuredly a
wrong test. By the negligence of the defendants human life is

endangered. *' The duty of important obligation," which the judges
held to have been owing by the deceased to the child, does not become
less by the greater imminency of the danger. The justification of the
act is, that the negligence of the railway company, working through
feeUngs akin to those which prompted the rash leap in Jones v. Boyce,
has caused an act that is either instinctive or obligatory ;^ and which,
having been rendered necessary or expedient by the failure of the
railway company to perform its duty, afiects them with responsibility
for its consequences. If the act of the deceased were instinctive, it

comes under the class of cases to which .ve 1 ave already alluded ; if it

were dehberate, its justification must be sought on somt; such ground
as the existence of a duty* cast on the deceased by reason of the
default of the defendants. If they had not been in default, the con-
sequences from which the injury resulted would not have befallen.
The duty of the decetised cannot be better stated than in the words
of Lord Macnaghten, deaUng, however, with a different state of facts : Dictum of
" To protect those who are not able to protect themselves is a duty ^*^
which every one owes to society,"'^ not a legal duty but a moral one, the

M'^'"«''^n-

performance of which, when rendered necessary by the default of
others, they are not allowed to gainsay. Moreover, the liability may SuggenteJ
be broader based even than this. To entitle one to relief from the •"'*

1 In Cook V. Johnson, 55 Am. R. 703, it wiw held that one injured while exposing
himself to danger in order to Biive his projicrty wbb guilty of contiibutory negligence

;

and a forli >ri if he were endeavouring to aave uny ono elseV, Toum of Preaeolt v.
Vonnelt, 22 Can. S. C. R. 147, applies the doctrine of Jones v. Biiyce to the caso of a
man who threw himself in front of e, runaway horse frightened by an explosion in
Wanting found to be cairied on negligently. The case rt-solveh itself into a Hnding
of fact, and the Court's, at tirat sight, set-nis bold.

2 5 C. P. D. 304.
3 ' To preserve one's life is, generally ai>caking. a duty ; but it may be the pUinest

and highest duty to sacrifice it ": y«ee« v. 2>i«tfey, 14Q. B. I>. i»ei Lord Coleridge, C.J.,
287, The caution given by an eminent legal writei- (Holmes, The Common Law.
US)—" Moral predilectiuna must not be allowed to influence oui minds in settling
K|Hh1 distinctions "—must moat specially be observed in a rase like Qwen v. DuiUff.
The note that fnlluwed in the former edition is omitted, not retracted.

* The moral duty may be clear enough. The difficulty ai ises in jm-fiing from moral
111 legal principles. The child could not have maintained sn action against tho
plaintiff's husband for not rescuing it ; therefore there was no legal duty which le-
liuirMl him to put himself in the position ho did ; but his act, without legal sanction,
was voluntary, and if so, how could he recover, except on the groimd that tha
defendant's negligence estopped them from setting up the plaintiff's act 7

• Jenowe v. Delmege (1891), A. C. 77. Sltvetu v. M'Krnzie, 25 V. L. R. 115,
where tho admitted negligence of the defendants had i-eased to ofieiate, and tho
letiirn of the deceased to the danger zona was absolutely bis own voluntary act for
which the defendant could not be held responsible.
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ronBei^uences of another's negligence, it ia by no means necessary that
the injured party fhituld have ^en at the tiriip of receiving the injury
in the discharge of any duty whatever. Hiw rightH in this respect are
iwrfect when he is in the i)erformance of any lawful act ; and an
attempt to save life endangered by the negligence of another whether
obhgatory as a duty or not is certainly in itself a thing lawful ; while
the wrongdoer is liable for the results of his negligence.'

The line of defence that in risking Ufe tne person injured is a
volunteer, has been met by the suggestion that the employer gives " an
imphed order, in case of danger to life, to assist as much as possible." -

Tins seeins invoking a quite snperfluDUs deua ex machitut.
The implied order is not from master to servant, but arises from

the general duty to preserve human life, and is universal. The defen-
danta have not done their duty ; else there had been no emergency

;

how can they be allowed to escape liabiUty by alleging that one in the
performance of the " plainest and highest duty " had been injured in
his instinctive effort to neutralise their default."

The Scotch Courts have had this problem before them and were
not agreed on the solution of it.* A boy workng with an " elderiv
man " saw a runaway waggon descending upon them. He got out
of the way, but seeing the danger to the life of his companion en-
deavoured to stop the course of the waggon. In the attempt he was
injured, and sued his employers for their negligence in allowing the
waggon to be at large. Negligence was admitted. The ease was
argued before seven judges. They were diviiled in opinion, four against
three. Lord Young held that in a claim based on an attempt to save
life endangered by defendants' negligence the defendants were estopped
from alleging that the injuries incurred in the effort were voluntarily
risked. Lords McLaren, Kiunear and Moncreiff wen^ agreed in

accepting the proposition that where two persons are exposed to a
common danger through the fault of a third person, and one of the two
persons, who might have saved himself, is injured in consequence of
having, on the impulse of the moment, interposed to save his com-
panion, it is a question for the jury whether these injuries are not fairiv

attributable to the fault of the person which gave rise to the common
peril. The Lord Jusrice-Clerfc, Lord Adam, and Lonl Trayner were of
opinion that the boy's injuries were due to a risk voluntarily incurred
by him outside the scope of his employment, and after he had put
himself o.it of danger. It is plain that no English Court would adopt
such an interpretation of the maxim, vol^ '. non fU injuria.

Wv'ids \. ( Uih-doninn Rtf. Co.,'' a prt v p- us case hut not so eUborati'h
argued, raised a vers- similar pt)int A young woman was kliltil

while endeavouring U\ drag her <-omp»nion out of danger from nu
approaching train. tVmnael for the defenders a'iked the judge t..

direct the jury that, if the yimng woman encountered a seen danger,
she was imt entitled to recover, even though her object wa.s to rescue
her companion. On the other hand, the pursuer's case was put ii>

high a.H—that though the deceased was acting with great recklesaness.

' PenMytvaniit r„. v. I.<ing,ndorl, 211 Am. St. R. .Vi3.
a RofJjuck V. \>,ryegian, d.-c. Titanic Co., I Times L. R. 117, l> t l)»y. ,f. Ijl.atl.

Mtititw and Seiviint, !I3J.

^ Cji. Beea V. Tkomtu (I8'.»!l). 1 Q. B. lltlfi, under the Workmen's Comiwii-^.tii'i,
Art. 18»7.

* WilHnmn v. KinnHl i'aaniJ <£ Coking Coal Co., 24 Bcttie 1001.
6 23 He, I,. K. 798.
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and was guilty of what, in other circumstances, would have been
contributory negliK,Micc, jct, if she was engaged in an effort to save
bfe and, through alarm and her perturbed anil excited feelinga. became
insensiblo to her own danger, she was not htgally neghgenf, and dis-
entitled to recover. There was negligence on the part of the railway
company. On a bill of exceptions and motion for a new trial, the
Second Division of the Court of Session refused to lay down either
j)roposition or to formulate one ; but held that the whole matter was
rightly left to the jury as to whether there wa» contributory negligence,
and did not call for a particular direction in point of law.

There can be no doubt that this gives a working solution of the
problem. There was neghgence of the railway company, and conduct
of the deceased, which was an element in the accident. There was
thus that conflict of fact the decision of which is not to be taken from a
jury. Had the complexion of the deceased's conduct been admitted,
that not only was her conduct in fact what it was, but further that the
correct conclusion was to find negligence, the duty of the judge would
have been to take the ease from the jury. Where contributory negli-
gence is alleged thcsi! cases iiuist be for the jury; since admitting the
facts the conclusion to Iw drawn from them is always in dispute ; whether
of reckless negligence or of a high estimate of the value of human life.'

The latest American decisions adhere to the principle asserted in
Erkai's <nsf

.
A man rescued a boy at the sacrificei of his own life from

an approaching train. The man's widow brought an action against
the railway eonipuny who were in default and succeeded, on the ground
that the law has so high a regard foi^ human life that it will not
impute negligence to an eHort to preserve it, nliless the exjiosure is

clearly- rash and reckless."- The man's act in this case appears to be
spimtaneous and without an interval for reflection. The principle
does not extend to attempts to re.scu<' from the consequences of a
disaster already befallei). There the act is deliberate, anil the principle
of Sharp v. PouxU seems applicable. The valid excuses for the father
not mentioning the defect to the sim might be very many. As against
the son the defendants were in default ; and to make out a duty on
the father to avert the consequences of their default in his own case
would require facts indicative of that gross negli^. iice which is evi-
dence of fraud.

Further, the mere fact of an injured j»>n.on being of unsound mind,"
or drunk,' or bhnd." or deaf iloi's not of itself deprive of the right to
recover in the event of injury. It is (|iiite another matter if the person
under infirmity acts so as himself to jiroduce the peril from which he
suffers. Thus it has been held to be nejgligence for a deaf pi'rMin In
drive an unmanageable horse ai-ross a railway track when a train was

8cou.h view
that the whole
iBqucHtioii for

the jury.

Aniericiti

(lociHiuna.

Penoas of

muound
mind, drunk,
blind, ordcHf.

' If,. ir,Hi».„i,v. A'i,,.,, ,71 •„„„/ ,( I'oHiyl
\i'iiu,lj draWH the distinrtiun helwwn nn flf..it

l>ro[i«Tty.

' Hidlrii V. .W.Ai/r. rfT. «». (•„, 11110.1), Sll S. W. R.ui. tkSi.
sinrt. Foundjition.'. of l.,-,rHl Linhiliiy. vol. i, l:(:l.

' Pati quit mjuri'im. .fiiim x, non einliiil. f^rfit : jnFtri
u>)Krwm fartre. ilium st nv^int rui jncifil • 11. 47. 10 :l s •»

I'' N. v.. L R. K.
lift man in lyinn drunk on the road, anothet

fj/ Va., 24 Rettir 1001. whr
to „nve life and an elToiI

H an' net out.

MfFwIaiid V- StevHirl.

ai. If that han|>aiu-,l. th." drunk.nneaa would have made the liian liable totheiuiurv
t would nr.t have .-aBiom-d I lie

-" '" •. .. . .- .. .. '.-^.
- - injury " : Clagardi

|,er Coleridge. J., 446.
* Seffv. WtUedfy, t48Maai>. 4s- : Httnisw L'thdhwr 7.^)N V
' Bei V. Walkrr, 1 (.'. t 1'. :i21) , llnj- v. LctiyUlom. 3 Coi C. C.

iii'jjligrntlv to drivi

e man liable to the iL, ... ^

.

. Dethiclc. 12 g. B. 43y,

y
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approaching.' So, too, if intoxication contributaa to the injury, the
plaintiff cannot recover.'

While (leafnp.48 or blindnoM or any siniilar infirmity doos not put
the suflerer under civil diaalulities, neither dews it confer greater
nght« unless the existence of it is known to the injuring person. If,
however, he comes to the knowledge that the person in front of him
is ilc«f or blind or lame, he must regulate his conduct accordingly
Knowledge engenders a greater duty. Till there is knowledge or the
means of knowledge of infirmity he is justified in carrying on the
course of conduct he would be entitled to adopt on the assumption
that the penum in front of him is normally constituted. The opinion
of a very distinguished jiulge to the contrarv sometimes cited from
a newspajicr r«port in County Courts is probably inaccurately re-
ported, or, if not, is contrary to legal authority and principle, which
regulates conduct by the rule of the normal and not of the abnormal.

The negligence of the husban<> at common law was said to be
imputable to the wife ;' or, at least, where the negligence of the
husband had contributed to the mjury to the wife, there could be
no recovery of damages ; for the damages assessed for the wife would
be recovered for the husband.' Now, under the Married Women's
Property Act, Itwa,' a married woman can sue alone, as though she
were a single woman, for torts done to herself, and the daaiuges re-
covered by her become her sejMrate pr.)|>erty.* All nu^stion of
imputahility in this case is therefore avoideil

Oarnotiy A curious contention was advanced in Uttrmmi v. Bamfvr.' where
oa^iwo'" V^"."^'^ '"« ''" »" '"iiry received through defe<a in a highway, of
Dooplthiu which he was aware, but of which his son, who was driving him.'and

d-tei'bui"'
''"""S'l wh<jse ignorance the injury happened, was ignorant. The

iiijury'in
knowledge of the plaintifl, it was urged, was the knowledge irf the son

;

muKdbjr and the plaintifl was therefore disentitled to recover by reason of

'.'TmJfsn't'''"
"""^''"''•"y negligence. The Court refused their assent to so novel

»Mngfoti'hij * principle, and were of opinion that the defendant wa.i not prejudiced
lir»t. by a direction that, if the plaintiff did not inform his son of the defect,

it was for the jury to determine whether he was guilty of neglect or
want of ordinary lare in neglecting so to inform him ; if he were, he
was not entitled to recover.

o?tSi'*
''' '" considering the question of the imputabihty of the negligence

negligent of parents or guardians to young children, the cases of fatliers suing

"uJS^to I".**"'' °'™ names for injury to their children and masters suing for

JoSLg""*
injury to apprentices must be first moved out of the way. In the«e

rhildren. cases the negligent adult sues, on his own behalf, not for the benefit of
t. Fathers twd
matters Buin/ i lUinois CaUral Rd. Co. v. Hutkii^r, 28 HI. 2UH. In M'K'chnk v. Voup^r. 24m their own So. L. R. 252, thouKfa the iiijured mun wtiu deaf, mid ho did not heir the dt*fi>ndfi

eoming in his cart behind him, yet he was held entitled to recover bciauae the defender
had not himaeif taken iieecautiooa ; ihe de<-Uion may alao he put on the ground
that it ia the duty of the driver of a e.rria^e to pull up and avoid a paasenKer, irir
apective of the queation of deafiicfls : And' r^on v. Blackwoud, 23 Si-. L. R. 227. Deaf-
neaa waa alleged in .SmiVAv. ytrou-ne, 2H I.. K. Ir. 1.

^ .tfutf /ire V. itiddiaur Rd. Co., I lo Maaa. 23!t, 240.
3 Pick V. Xew Yurt, i:f., Hd. Co., 50 Conn. 3711. 392; l>iit see Piutz v. Cilu at

t.jfcjfa for the oppoaite contention, 17 Hun {N. Y.) lOi, affd. Hit N. Y. 219.
* A'taton v. Uatttr, 2 Ld. Raym. 1208 ; Ihdiait v. Midland Coan/iea *». Co.,

porsonB 13C. B. 474.
'

tay;agcharge .i «* 46 V., t, c. 75. ». 1. sub-a, J
of the child « Btiuf> y v. /Jojtiy ( I Sir ). I Q, B. .VS4.
areipiiltyof 7 38 Me. 443. ' Ordinary e.iru " ladtacu.saiHl in tliia eaaei also in /(t. ra v. IluuM'
negligence ^,/i(rfli 'V,.. lft{ i.nn .'xkl.

II. Two
elaaaca of
caaea

—

(i.) Where th

child itai'lf i,

guilty of

negligence,

(ii.) Where the
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the infutj and it ii contrary to all rule to allow one of sound mind and
undentanding to profit by a negligence of which ho is partially the
oauae.' Theso cases are ipiite clear ; the difficulty only arise* where
the damages are sought for the benefit of the young child injured. A
twofold division of the cases under this head may be made :

(1) those where the child personally is guilty of what in an
older person would be negligence ; and

(2) those where the penions having charge of a child have
negUgently placed the child, or permitted it to be, in a
position in which it sustains injury."

Lynd, v. Nurdin' is the most often cited case of a child acting in (i iWherMbe
a way that would constitute negligence in an older person. Defendant 'hiU itwK
neghgently left a cart unattended

; the plaintiff, a child of seven got '""/'"r"'
upon the cart in play

; another child incautiously led the horse on,' and
°'i'''»""='-

the plaintiff was thereby thrown down and hurt. It was held that the
plaintifi could recover, on the ground, as explained by Parke, B., in a
subsequent case,* that the plaintiff had taken as much care as rould
be expected from a child of tender years—in abort, that the plaintig
was blameless in the matter. To guard against a natural, perhaps,

1
j"?

''''°'' ''^^"''°" "' ">'» prineiple, in a subsequent case it was
laid dDWn that the mere fact of an accident occurring to a very young
child will not raise a presumption of neghgence any more than in the
case of an adult.* Neghgence, which is the sole ground of habihtv,
must be proved in the defendant : the fact that injury has resulted,
aad to a child himself incapable of negligence, will not import liabihty.

Mangmi v. AUerton ' is at variance with Lynch v. Nttrdin. Defen- Ma^an w^nt exposed a machine for crushing oil-cake in the street, and without ^""to..
•aperintendeiice. Plaintiff, a boy of four ycara old, was coming priat
!*>• niarhine from school in company with his brother, aged seven,
an*, by <4ii«rtion of his brother, put his » -jeis in the cogs and got
them crushed. The Court held that an action was not maintainable :

by Martin. B., on the ground that, admitting neghgence, the neghgence' was too remote a lausr of the mischief " to make the defendant
liable

;
" the accident ww directly caused by the act of the boy

himself ,
' by Bramwell, B., because :

" The defendant is no more
hable than if he had exposed goods coloured with a poisonous paint
and the child had sucked them. It niav seem a harsh way of putting
it, but, suppose the machine had been of a very deUcate construction,

1 fJt4Msej/ V. Hriloniiflf. <t-f. Hd. t'o., 57 Pa. St. 172. 174,
' (Jttrdntr v. ftfof ,-, ; F. & F. 3511.

I Q. B. 29 ; La) V. itHliind Kj. Cu., 34 L. T. (N. S,) 30.
57 Muiu. 300.

t'p. Powell V, Ih (

WiUiaiiu V. a. II'. «,.,
» npglw t to feiict

I Lygo V. Sewboli, » Ex. 302, 3*1
6 Sin^Kton V. Ka»tr.fn Counties Jii/. Co.. 7 ('. B. X. ,^. 2S7.

I.. R. 1* Ei. 167, U very MiitiiUr to jiiQKleton's cjtte ; but h*.
tho purt of tho railway roiiii»ujy wa» ahowii, and the plaintiil waa'iield mtitioi t
reoovoi

. fnm, v. Chrt ( 1895). 1 g. B. I'M, i. .concluded by Wdliamt v. U. If. »,. Co.
There waji a nuiHame i tho defcnd-int* weio in fault and in a particidar rolevaiit <o
thf action : while tho inj.jred .hild wa* too yoiujg to havo eontributorv noi/liBrnc*.
impiitt^If.iher. Tlw (ti-nt-ral rule in undoubtedly ; that" if in acaae that tuniiiiw ;i

'tueatiou .jf ueKligence, the evxiftuco leaves the matter in doubt, those who set up th,.
»««''»«'»'*' 'nust fail, for it is not suffieient ti. show only that the state of fact., is
• on.iatwit with negligeueo "

: par Righy. L..I. .ichollUid v. i«W of U,Hdahoromh
>r,3

; Itaniel v. Mttropuiilan hy. Co.. 1.. R. 3 C. P. 591 ; ihid., 5 H. L.
th* Buiannce isaintaiiiMl by the defendants a-oiJd reasonably usnlain
Majpiity. C.J-. in htwd V, tlroHd Trunk Ri. Co., 15 lint. Apt,, iW.

•"> expco««Hi disaatisfaetion with the deoukon ui Singleton'* caae. Tabfi v (Jrand
rr.at go r„

( 1904), »(,„(. R. 203,
• I.. R I Ex
VOL. I.

b.tt here
MccideBt,

Ex. 299. A very aim lar Se 'tch uiae is filmic.'? V. OrJ, 1 ':i'
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and had bMn injured by the child's fingen, would not the child, in
apite of his tender yean, have been liable to an action aa a tort ivtumr t

Thifi Hhows that it is impuaaible tu hokl the defendant Hable/" This
method of raaaoiiin^ is now quite out of date. The illustration put,
if the case were to arise, would probably result in a decision that people
exposing dangerous ^oods must do so subject to the rislc from the mis-
chievous habits nf children to whom they are an allurement, and they
must suffer for i<«^glect to guard them." While the answer to an action
against a " boy nf four veare " for injury to a delicate machine standing
in the street, would be the wholesome doctrine laid down by Lord Blat^k-

bum in River Wear Commigtwnen v. AdatitMon,* with reference
to property adjoining a highway :

" the owner of the injured propertj
must bear his own loss, unless he can establish that some other person
is in fault, and liable to make it good."'

A rase cited in Mangan \ . Atterton as an authority for the decision
was Hvghe§ v. ifnc^*—also a ("-cision of the Court of Exchequer.
The defendants placed the shu;: if their collar against the wall in a
public street, and the dress o .:hiid. who was playing in the street,
and jumping off th« shutter . ^ht the comer of the shutter, which
fell upon and injured him. . ^as ruled that the defendants were not

1 III 3C II. VI. 1 1 i>l. 18, it wa« laiil, |mr .Hujle uiid Billu>t{, .1 J., tliut ttwpjiw )!•>,>

ugiiiDit im infant thouRhoalv four yoom of n({f. St-c Bio. Ahr. Coroiii', pi. 0.
•" V\>. Jemon v. Oalli, 2 iSinw L R. 441 : Sliet^fkn r. llrookc. 6 Times h. K. 6H4.
3 2 Ajui.Tm. 7B7. Littl.M-hildreDlmvn h rlRlit tif «uiQtn tliOHlreeUuftii^ilv for

ilir iiml eiuviw, uiitl if ntwuDiiblii iiruvmiuii i» rihido for tht-ir safety. W* uadw thr
prutiH-tion of the liiw aiiiiiiiitt *rniij[il,.t.n. who di«reg4rd their ri^Utk \Wther th«-
l«i>vHioa miid<4 fw ihi- ciuf •>! th« pUintiff wan rcjisonnblo under thp ciio«i«8t«m-««.
nml wlif-thci ri'itsotiii bio v.nre wan Ulun of hira, mint bo Jeft ftir » jury to d^rniuie :

M»lhi,„n V. r„rtM. IW> ilww. 512. To the •ainu c-fTw^ is ifortw v. Wmr^2\Vki.
L. H. 5K«, where tho I-oni Ju»li.-e-(1«k8«id: " I know <if no.jwtc in whioh a child Hum
lieeii run over in a puWi<- thoroiinlirrtre in whirh the iMwice Km bees iticreMfuHyMod that the ehild had no btuioeM to be there and to Ket in tW way <rf th« vi<hicle
in Lygo v. ?/vtvl.'d4, U £x. 302, Aldeiiou, B., nays. 306; ' it aeenu ntruigt' that
ii (wfaon win. rides in his caaiago without h HcrvaiU, if a child receivoa an iuiury
by Kettmg up b«thind for the piirpoae of having a rjde. nhouKi be liable for the injury.'^
And Pollock. (.'.B., adda r

" ITio ciitte lant put niiHei a doubt as to the uuthoiity of
Ll/wh V. -Vnrdtw." But in the cane put there is no n«gli){ence on the part of thv
jwrson who ride* in hia oarriage." If it were negligence to ride in a carriitge without

a werrant, and th« Meidflnt happened in oonaeqiience, the f»ct« in Lunrh v. HMrttiy
might be paralleled.

i Abboll V. Macfir, 2 H. & ('. 744. Findluy v. .4«sfi«i. 14 Rettio 312, a Scoteh
case. IS UK onitietCTit with thin. Tiier.- .i nhutter faHtcn.iI by a bolt waw meddled with
by .children luid fell, injuring tw The owner wjw held linble, thinigh the ( 'oiirt were
of opinion the protection affwdnt Wiw enough ' if not titnipercd with, in reniiect of
any ontinat7 presoure thnt wii^t be exerted." but. " haying regard to tita riika to
which in the locality v/U^ic ii wi.^ it was cxiHwd," it wua not eii,>ugh. The mrn.
chievouBueM of childr.-n m a FNtfti'iiUr diatriet and the abeencc of reatraiat on their
proelivitidt eeem somewhat peeuliar ground* on whieh to roiito a legal liahilitv <'it
^oBummuigup of Tindal. C.J., AmW, v P,^i,,.4i'. A P. 262. In Ihiff \. A^<fw^Hf/
TcUpl.on^ I «.. Hi Rettie U75. the owner of a two-wheeleii barrow left it in a litne in .i

town. Two children b<'gan to plav with it, and, whilst dmng (to, bmiighl it d»wn on
and fatillv rajiired. n ohild of three y.-ars who wax playing with them. The fkiher of
the chdd brought his acti..n agaiiwt the owner of the l>*rrow, but it wau dianiMed on
the L-roimd that the father w negli^'ence had onliibuted to the childH aerident. «mI
disenlitled the father from wumg. A remark of thr [xird President (Inglii^) m»y bt-
notMwil. Heuya: '•

1 do not intend to aay that people are justified in leaving Wkx'1
ba-rowf- m the public atret«l«, but that w,»h not the .jMe hert'. Th.- Iinrrow wm leftm a narrow lane." The legal tent of liability eannot bo a qwHtion of the gn^ter or
leaser «jdth of a highway in wttoh a vHiiele unnllenilMl is left; morMHC, it is a.

tommon expeiien.-e that in nanow Inner* tin- !«wariina« of rhildren it sr««Hr than in
wid*- Kf reetK Tli« JHstitieafcion of the dwision i^ that the owner of the bamiw wan <>
the .vn-is.. of hia rights ^.i,d nut in ,U.f,MiH. The leaving of the harrow ,n,„ltrn4fi
might havi- iK^n negligent Then the action would hare beeu maintain nble.
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li;ibl« to ui actiuii hy th.- child, on Hit urouiul that an ailult ™uld hkva
m»uit«ined no Mtion, aa he wouM have volunurily meddled lor no
lawful purpo« with that which, if left alone, would not have hurt

diflerenM
P'wntifl being of tender yean made no

Thia case, too, aeenu to ignore the docttinea we have iu»t noticed «<«,„. v
Iheee caM», then, broadly state a propoeition that a c^ild, when a '<«««™»i.l

tresnaaser, cliflers in no respect as to hability from an aJult 'i'*V''
'•

In Ly,^ V. NurdiH' the plaintill's improper conduct in mounting SSl"""'
a curt was a trespass to the defendant', chattel ; the decision was that
tho plaintifl coul.l recover on the ground that " he merely indulge<l
the natura instinct of a child in amusing himself with the empty cart

"

the child, acting without prudence or thought, has, however, shown

them 3 ' '" " «""" " ''"'8™' " "= <""''' •« (^"F'ted to posseaa

The duty of the adult is so t,i conduct his affairs that he is not \d^u.j„tyneghgent. Hiildren of very tt^ndcr years are not to have negligimoe •» ohildro,/
imputed to them. If they are injured by ncghgence, conduct that in '"",!'' ""

un adult would disentitle him to recover, works them no Usability "At'"n intcnoutsc with them a.lults ar. use a greater than .mlinary care
beiause of their greater volatility nii» the infirmitv of their judgment
1\> he free from liability when- young childnn are concerned, a.lulU
must show that they haxv not failed to attain the standard of duty the
circumstances .Kmaiul. If they have so failed, their default in dutv
IS not condone,! hv , „ndurt conducing to the injurv, which would be
c<mtributory luwhgciicc. but for the fact that the'injurv is inflicUnl
111 a vouug .hilil, to whom contributory negligence is not impotable
( "ii»ut,.™tmiis such as these invalidate the Scottish decision «7rf/Jonrf
V .;o»«s(,.Hc.- where a contractor of a sewer in a highway was held not
guilty of negligence in leaving a braaier nwessary for the work he was

T'lj" ,'"i
""'""«' »'"' unguimlwl on the pubhc path, whereby a

child of hve was seriously burned. This aggres.sion on the public
nghta certainly cannot be reganled as in law not negligent. At least
the necessity of curtailing the public rights must be shown, and accord-
ing to all analogy, this can only be done with the observance of all
reaaonaWe precautions.

The .\niein'iin cases a^-cortl.^

('he_c,w ,.f Builffi V. Seal' is decided in aecoidanoe vith the »,,',„,pnu iples we have enunciated. A heavy street roller with wrvemMe "•-'
-li.fis was left stonding in a street, duly sin^uied by a strong rope
which woiill have held it iniiiu.vabic. The plaintirf; a child f-f nine
siHl a half, and another child meildled with it. The .Hher child cut
rli- ni|.«, ami plaintiffs fingers wer.. crushed in the wheels ,A the
icversiblc shaft. On the

•^--~ uu... >. ,, i,,r nur^in in i,ne

ground that the defendant had not been

1, Jri*. "wL, '''•""•r;. ''""'."TiiN-l.. It. I». U.nl H^l.r. M.R . .p.,.k„„

L'„ZZ,'i ,t!r ; " .,'"'",""" I-™ ".etnitod. I.UI !,»« b«i, ».i«t ,.

I W.«.|44.fc.lil,wl,etk,^,l/„„„v. »„„iu,-f„|iy ,„j,^..
"•

-; (.onn. BSl lu. Co. ,. Olmlv,'.«. 15 W«ll, IV. K.) 4111 ; fti,,r» v. Uo^ 31 P.. »
• oTimen L. R. 30.
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guilty of aby negligence—th? shaft having beon Q:!t:un!d—the plaintifl

was nontuitwl. Two propoditiomi apparently were awumed :

(1) that if the defendant had been negligent in leavina the

roller, though the negligence waa not the cauae of the

injury, the plaintiff cuuld rei-over
;

(2) that contributory negUgence of the plaintiff would not
affect this right.

A distinction seems to have been taken between leaving the

roller on the highway in a neKtigent state—that is, with its shafts

unfastened —and placing it there, unlawfully, in a safe condition.

From the point of view that contributory negligence is not to be
attributed to children in certain circumstances, it, at fintt sight, appars
immaterial in what condition the machine was placed on tne highway
if its being there arose from negligence. This, however, is not so.

It is one thing to impute liability when the intervening agency that
sets the mischief at work is the mere ordinary thoughtlessness and
ignorance of children, who may be expected to play with an object

like a roller left in their way ; and it is quite another to contemplate
the deliberate cutting of a strong rope—an act that is scarcely an
ordinary and natural incident attendant on the neighbourhood of

young children. The Scotch case of M'Qre^or v. Rita^ is veiy similar,

though there no evidence was produced of how the rope which secured
the machine was undone. It was assumed that, if not wilfully inter*

fered with, the precautions taken were suffictent to render it harmleM.
Harroldv. WtUne^ is another illustration. "A rotten fence close

to a highwav is an obvious nuisance." A child of four years put one
foot on the fence and was about to put another when it gave way and
he was injured. The owner of the fence was in default ; the child

recovered damages. The act of climbing the fence was one to be
ex[iected of a young child. Smith, h.J., goes further :

" The boy was
lawfully using the highway." Hortburgh v. Sheach^ gives the other

aspect of the principle. Building material was (lawfully) heaped
against a wall eight feet high abutting on a highway to within thirty

inches of the top ; on the other side of the wall was a pond. A child

of seven, playing on the highway and running up and down the heap,
clambered over the wall and fell into the pond. These facts were
held not to raise any case of negligence. Had the heap been to the

top of the wall, following the cases of inducements held out to children,

there might have been evidence of negligence. The margin of thirty

inches between the top of the heap and the wall repelled any pre*

sumption of insufficient protection for young children. Ha4 the
placing of the heap there oeen illegal, liability would have attached.

As it was the defendant was net in default.

The American decisions p-e by no means uniform. For example,
in the case of Rd. Co. v. Stout/ vhere a child of six years of age was

1 10 Rettie 725. In Slade v. Tkt Victorian Aii/trayt C<mmi*aiotura, IS Vict.

L. K. ItlO, there was the additiuntl fActor that the injured boy was a licencee on
defendant's pier. But it wan rightly decided thia made no difference io the principle

applioabla
* (I898),2Q.B.320. Cp. fe«iia v. 0(rre(189A). 1 Q. B. 1^. 3 3Pra«er2(W.
« 17 Wall (U. 8.) 657. An to this ca8<?, in Froel v. Etutem Rd., 10 Am. St. K.

3t>G, 04 N. H. £20, Clark, J., yery sensibly nays :
" We are not prejured to adopt th<'

doctrine .... that the owner of machineiy or other |iroperty attractive to children
in liable fw injuriM happening to childien wrongfully interfering with it on hia own

The owner Ih not an insurer of the Hafrty of infant treBpaueni. One having
agricultural or mevfaaoical tooU a not reftponbime for injutioa cauiK-dmhii



CBAF. v.] tWNTRIBUTORY NEOLIOENCE IW
injurad throiuh plapng with turntahla on the pnmiiM of the
dafendant nuFwiy company, the Rupromo Court of tho I'nited HutM
held th«t if the lituMion of the tumuble wm tuch that chil !ren
would probably rMort to it, and If children had in fact rraorted to it
within the Itnowlcdui- and obaervatinn of the offlcem of the company,
there ia a duty on tho i-ompany to take pn-rautiiinn in the matter, the
neglect of which ci|io«efl them to liability. Kn-cdom from fault is not
required of an infant

On the other hand, in (Jonnnticut, in tho elaborately argued eaae Wofa» r
of Solan V. \m York Hd. Co.' another view in presented. A child "'" >'"'»

of Mven waa attracted on a railway lino by aomethins he saw. The
'"' ''"'

State Court held the age of the child injured ineRectualto raise a duty
when) none otherwise existc. With rcganl to dnties to the pubUo
at large, children, women, an<l men are uimn the same footing. Pre-
cautionary measures having for their object tho protection of tho
public, must, as a rule, have n-fcrenco to all classes alike; though
there are duties to infants where a different degree of care ia triiuisito
than is due to adults.

The view is expreaaed by Henry, C.J., in SrhmuU v. Xatuoa CilyWri,MM
DulMiiig Co,' that an owner of property must not place temptations suthuriiy.

upon it to allure any one to a dangerous place upon his pn-miscs, nor
yet place dangerous things so near a publio street or highway a« to
™J»"P" pemons thereon

; and the fact that young children an- in
the hahit of resorting to the neighb(iurboo<l i» an element in determining
what i.s alluring,' and what safeguards should bo adopted. This
do trine is approved in Jewson v. (liitti, yet is not freo from difficulties.'
Though a souiil principle, there is often uncertainty in its application

;

lor example, ,, A'/ix v. Nieman,' a child fell into an untenced pond, Klixv.
wlinh waa found to bo dangerous to the lives of children living in the 'Vif"""-

neighbourhoo<l aiut who might bo attracted thereto for amusement
or otherwiae. The Court, however, negatived any duty to fence, tm
to tn>fi|uwM<iH by i-urelpxit hiiiMUiiitt. nnr io the „»r,rr of n fruit loi- iHiiintI to cut it iloHii
yr in,l,»<- it or tc, <,„.|[i«,. ,.„r« >„ ,„.,iriii|, lh„ »l.,|,l,. «nil li«k witli whiill hJH laililcr ..
lri«t«no<l, lot the IM-otonticm ol tronpiualng boy. mtm ra«y U. allrnrleil by the (ruil."
Jror, ». LouuvUI, «,. („.. to L«. An. »2, H Am. SI. ft. 4U7. On th/mi.ro |>,lntRodtmy.Ua. 140 P.. St. 47.\ 23 Am St. K. jai m«y bo o.,n.Nlt«l. Tho oon. ntion
1.1 litoximity or r.tlwr iulj«.onry to the hijhw.y, whii h wa. tho ilcterminii.a f»..tor

sDmnt horc tWcB may bo pnt whcro tho
in 'Jrw^im V. (littti, 2 Tilnoii L ft. 441
.lootrino olJtwmn v. «»«.' will bo h>r.l of appli, »tion, ..J., fniit'troo.' ilivHlM Iro'i'n
aclminng <;hililron by a thorn ho.l|i,. ; gulden rarp in a p.m.1 in > publio ploa>uro
gniund raiL.I ull by « f«„,H, of a ainglo toiitoti mm: or ilolioato Huwon blm.ming
J.i«t out ol reai-h

: tho«o alluromrnla may |a'rhap> b,- h.lil forbiililon |.lo»«ur.>». If «o,
tho diHtinction Hooma uuo of ilogroe and not of kind.

t M <>>nn. 4«l.
' .WAni. n. Ill, 2

I

An alhircmont .rrmi. to la. lo utirarliun «<ldo<l to lanil. mil tho nuro ollnl „lland in ita natural hUIo : A'.Tiaactf/c Hd. Va. v. tiriffin, 50 Am. R. 7S3.
* 2 Timoa 1,. B. 441 ; in Iho Div. I'ourt, at ;WI. .SV.(/.,.,A a v. Itrixiir n Tiui.--

1. R. IW4, nor fry. I,. .1. i
rp. riHjI.it, v. .Jajaj, 14 Kott.o 312. Tho aamo i.rin.ini,..

with roganl to alluring chiblr»n, la laid down in Amori™ in what aro kn..«n a> tho
turntable oaaea: Hw^liuv. iVinom Kd. fo., 24 Am. fit B 220

» Wl Am. B. H!U. go,, v. A-,il», III Rottie m. i. .iniilar ; only there ihildron had
tu p.™ along a private r,Md to gi't to the pond, ami the iiegligome allegod wai. k-avinf
llie gate of tho nr.valo ro.d open. In Hngan v. ,I/V^«a..«,.. 17 Rottie 103. l.or.l
1 oung diatinguiNhoM the '' '-
- - . , -, . .

- of the rhlld ol a " farm wrvant who had a hoiiHO u
farm not far from tho plaoo at whiih the child waa drowned." In Knuliah I

leaat, there la no ground for tho difltinetion. • — - - - . - -

llu'

.n Knglinh law. ^t

liu'i .L- . ,1" j:- If.tf'f™l». float.V»7'r«Wm, OB.Ilie
IIH.), la an anthority, the dintinilion may oiiit in Sootland. however oppoied to
principle it m :.y be. A« to .Iff,„r, „:. ,- ,„/, D itv of Occn." r» of l'roi»-rly.

Vr " jli'T;;' '^„ """" ''°''" (''""'•"/"'". 21) Betlie 4IHI aad llnmMn v.
Ilrrmand IH Co., 20 Retlio 00.1, out ol Sootland a more than doubtfu; loc ,ioo.
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1«« NEGLIGENCE IN L.\W. [book I.

the authority of Hatdcaith v. South Yorkshire Ry. Co} and Houruell
V. SntjiOi ,•" and no other decision appears tenable.' A possible prin-
ciple IB that the duty to chiUlren and adults is substantially the sbuic,
only that, in the case of idiildren, trespassers allured by some attraction

'

are allowed wider limits of deviation than in the case of adults.
In Khx V. Nieman the decision might have been supported on the
ground that from all that appeared the land was in it« natural
condition.

™i«u"oIi'rf ^'"'J,'"'*
'","1"''5' '» 'o *'"" •""»>">' *" "PC'ial protection of infants

I'nfuita.
goes- J here does not appear to be any definite English ndc Jii
America the subject is discussed in Nwjk v. Aileglieny Valleij Rd. Vn '
It was conceded that if the boy for whoso death damages were sought,
and who was between fourteen and fifteen, were regarded as an adult he
had been guilty of rashness, which would have defeated the act'on But
the contention was that his tender years rendered him rot responsible
for negligence. The Court refused to leave this to a jury, hol.ling that
it was a question of law for themselves. They fixed the age of fourteen
as that at which an infant is presumed to have sufficient capacitv
and understanding to be sensible of danger and to have the power to
avoid It. And this presumption ought to stand until it is overthrown
by clear proof of the absence of such discretion and intelligence as is
usual with infants of fourteen years of age.*

The measure of responsibility varies with each additional year. It
makes no sudden leap at the age of fourteen. That is simply the
convenient point at which the law, founded u]»n experience, changes
the presumption of capacity, and puts upon the infant the burden of
showing his personal want of the intelligence, prudenc", foresight or
strength usual in those of such age.'

'

A Scotch case' seems to coimtenance the impositi in of a similar
test of age: though in that case a "child" w > defined by the
Factory and Workshop Act, 1878," " to mean a .leraon under the

;4H.4N.«7. > 7C.B.N.S.73I.
3 But see HaughtoH V. Svrth Jlritish Hy. Co., 20 Iteltie lia
« See iwr Cockbiirn, C.J., Corby v. Hill, 4 0. B. N. S. 662
» 88P».St.M.3».

_
« In accordance with this view, and on the authority of it, the law nnder the code

in (.corRm has been succinctly stated in Rhodri v. Oeorgia Rd. Co., 20 Am 8t R 362
(I) Prtmd/aru: an infant under the age of ten years has not sufficient capaeitvto b^sensible o( danger or to haTe the power to avoid it ; and this presumption will continue
until oyercorae by proof showing the contrary. " Ten years " seems to hare been
Bubstiluted for "sOTen by the Oeorgian Code. S 429fi. In Oibam v. tlhsgm P<JirrOommf„„mert, 20 Kettle 466, the Scotch judges in the Court of Scion considered
the law in an unsettled condition as to whether a child at Bvo can be guiltv of cnn-Inbutory negligence. Ubatt, Master and Servant, 058, 890, coUecK all the authorities
(,!) An infant of the age of fourteen years is presumed to have sufficient capacitv tobe sensible of danger, and to have power to avoid it. and this presumption will stand
till overtl^own by clear proof of the absence of such discretion. (3) An infantbetween the .age of ten and fourteen years must bo shown to have capacity, in the
particubir mstanee, to understand and avoid danger

' KrMrr V. Sekirrni, 144 Pa. St. 348, 27 Am. St. B. 633.

n i.".?'°rL''' ??;**««' «f"»"»» Company, 12 Rcttie 074. In Corly v. A-.Vof;,
6 Bettlo 194, a diBerent rule was applied : but there what amounted to a stalulorv
authoriKation to do the work was urged

: secondly, the point ol non-accountabilitvWM not taken
;

ar.d thirdly, the «horilf-suh«litute found contributory negligenre as
a fact. In Oraiil v. Caledonian Sy. Co., 9 Macph. 208, it was decided that a child

in^S5?° kill" .'; ""el'S""" l" "> '"JUK to it..U , while in Jf•Orcjor v. Rou.
10 Kettle 725, a child of jour was held not capable of contributing

a 41 ^lct. c. IB. SB. II. 12.26,96. See now I Edw. 7 e. 22,s. 156 (1): a " child
"

IB " l«-i-«on who M under thii age of fourtm-ii years, and has not, lieing of the age
of thirteen yem, ohtaineil the certigcato of proficiency or attenduice at schcKjl

Tendency of
the Scotch
CourU.
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m (ynafe v. FroH.' the yo.wy person " injured was sbrteen yi,.r. of Orizderage^ The work Bhe was sK to was in connection with danKorous
"™?

iVenfll """ "^^"""y ^"'t""""'"' "- empl^ent. Know-edge of dangerous machinery requires greater intelUgencc than linow-

^bul" h7n""^ ''r«™r'
"•"• ""= '''''™^'"' "' "' Particular Zk-reouts the presumption of capacity to avoid the dangers of it. Theduty was expressed by Smith, M.R., thus := "It w^ not sufficie tfor he master to say tLt the child knew of the danger, but th™ wa

out oUhe"dtgrr"'"
'" ""•" '"" '"'• "''"' *° ^''" ""1" '° ''-P

froJ''wlIiih
-""' \8'^»<^"»'".'' '-^a'"- " tl-e child engaged in work. Sumn,mg„,,

elZ. f <
'"jury happens, is so young that it cannot know the»'"'««-S*

wll^v^r tJ
^'^"tl'tofy negligence, as matter of law, it can recover,wnepever the defendant is m default in the observance of due care andcaution wliereby the child is injured

; if the child can understand^
^1.171.

''"'''° ?'^,''" ""^ "scending scale of age and imputability,

koked L\Y P",^"""^^,
r*

«Wch may be negUgenl>-and would belooked at as neghgent if done by an adult-is negUgent

creil T° °J ^"""P P^P'^ working at dangerous machinery,greater consideration is shown in proportion to the greater risk of the

Thev L *
^!?'.'™'^i""u """; """'«'' i°™aturity of judgment,

a reci™te
" ^^ *''° '"«"»™ "' ™ir capacity ti

This is the ground of tiie decision of the Court of Apjwal in Crocker Croch, yv. tsanks, where a girl of seventeen, in the employment of a soda- ""t'-
water manufacturer, was injured by tho bursting of a soda-water
oottle, which she was enKage<l at a machine in filling. The machinehad an automatic guard during the period of filling and corking the
Dottles

;
so soon as it became necessary to take the bottle from the

rnachine, the guard droppel. Masks were provided for use at this
time, but the i)lainti8 did not put hers on, and in consequence was
injured Contributory negligence was set up. The girl had sworn atthe trial that she did not know the danger, or that she ought to wear
the mask at that particular period. The Court of Appeal' based
their opi,-iion on her statement, and held that "

it was not neghgenco
/or a giHot her age to omit to put on the mask if she did not know that
she was bound to do so at that period of the operation.'"

Secondly where the persons having charge of a child have negli- (iUWlmth.
gently placed the child or permitted it to bo in a position in which it »«i!li8™»» »
sustamed injury. thatofthoBe

"" - "^ - — inchugoofThe leading case is Waife v. North-Eaatern «./. Co., in the Exchequer Ihe'Ltt

'

lamber . fin aefinTi r.n \^ahnU r,t „„ ',^t i. 1... 1.: ^ r • 1 rpi WoiteW,
ru —u —

—

° ' ^'*"*'*--»^"*«T« «'/ ^o., m tnc lixcii
Uttamber

: an action on behalf of an infant by his next friend. The
infant, which was five years of age, was with "its grandmother; who

'''^»°'-
took a half-ticket for the child and a ticket for herself to travel by the

TZV!?"^!'" """i "L"' "''" ^°^" ^"""8 1"""™ '• " " P""°" "I"" t" ««"«<1 to b.
iiohiJd.ondi8midcrthoageofeighteenYeiin." —»«» «. «,

' .IF. * P. 022, at SiS PrV«j. before tWkbiim, C.J.
» JMinm. T. W. H. Smillt, 17 Time. L. II. 423.
» 4TimML.R324(C. A.). «oor« v. Afoort (l!l02),4 0ut. L, R. 107.
* L.t. per Lord Etdier. M.R, 32it.

be i.Tih^fi"'"',?"?." '?-^S"' •""." «""''"' "''"" '"' "PI"""'!? «e not inelined to

»i,^. isn T,-'-^£,i^>t'^
'^"" "' *Pt«»-- ''"''« " Mtrdu„ llarhonr r«,,„i,.

^B B 4 e!"
""' ^''"'«" '• *«*<»«». 1* I'P- Can. Q. B 581
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Cockbum.
C.J.',.j„dK
iipnt ill ttm

t'hnmbpr.

Chm" rnn-

ttidcruil.

ili'fpiKlants line ; as they were crossing the railway the child was
injured by a passing train. The jury found that the defendants were
guilty of negligence, and that the grandmother was guilty of negligence
which contributed to the accident, whilst there was no negUgence of
the infant plaintiff. A verdict was entered for the plaintiff, with

f^j ^ ™°^''' '" ""' '5'"'''"''' Bench, the verdict was entered for
the defenilants, without railing on them to argue, on the ground that
the infant was identified with its grandmother. In the Exchequer
Chamber, Cockbum, C'.J., thus stated the principle of the decision :
When a child of such tender and imbecile age is brought to a railway

station, or to any conveyance, for the purpose of being conveyed, anil
IS wholly unable to take care of itself, the contract of conveyance is
on the implied condition that the child is to be conveyed subject to
due and proper care on the part of the person having it in charge.
Such rare not being used, where the child has no natural capacity
to judge of the surrounding circumstances, a child might get into
ser ous danger from a state of things which would produce no disastrous
consequences to an adult capable of taking care of himself." Lindley,
L.J., subsequently' thus more tcrsily expressed the decision ;

" The
defendants had a right to expect that proper care would be taken of
the rhild, and if such care had been taken, there would have been no
accident." The child further had a right to expect that the company
should not be guilty of negligence, even though the contract brought
him on the premises ;» and had the company's violation of this duty
been the cause of the accident there is no reason why the fact that the
injured person was in charge of any one else, or was on the premises
in pursuance of the terms of a contract, should lessen the consequence
to the railway of their own negligence. If, however, the company's
negligence was merely a condition, and not the cause of the injury,
then they would not be liable in any case and quite irrespective of any
question of identification.

The fact according to Lindley, L.J., is that it was not the lack of
care on the part of the railway that caused the accident, but the lack
of care on the part of the grandmother

; for "
if such care had been

taken there would have been no accident." The decision, therefore
goes no further than to hold that where a railway company would not
be liable for an accident to an adult, their liability is not increased
because the person injured is a helpless child, and the immediately
preceding negUgence is that of the child's keeper. But this explanation
IS too vague to be satisfactory

; and besides does not accord with many
expressions m the judgments. We must accordingly take a closer
view of the facts. The alleged negligence of the railway company was
in not notifying to the grandmother, at the time she took her ticket
or subsequently, the danger of crossing the line. The negUgence of
the grandmother was in not taking sufficient caution in crossing
I bus, had there been no contract, the grandmother and the child would
have been mere licensees, if not actual trespassers. They were on the
line with, at the utmost, the permission of the company, who woulil
not undertake any duty to them further than that of not increasing
the risks to which they were exposed by the ordinary conduct of the

5..T1. ,j, u ,
' J'fc«<-rn™(3), 12P. D.02.

3 Thm w„„H 1» th«t duty wh.rh IW !»,• im,»,„ on .11. numdy, to do no «c,
to nijjiro another

: ;V„,lfc, v. Varoiulilaa IMMrM Co,, 5 ^•.. P. 0.,i„ Btamwfll
iict
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company s business," If, then, they were either tresnassere or licensees,
the rai way company would not have been in default ; for there was
no negligence alleged in the running of the train. So that the only
duty violated was a contractual one ; and the contract, as Lorel
Campbell points out,^ was that in consideration of the grandmother
taking ordinary care of the child the company would undertake to
convey him. But the grandmother broke the contract in such
circuustances as to discharge the company ; while the circumstances
raised no duty apart from contract. If this is the right view of the
case the head-note is not accurate. Moreover, it is plain from Lord
(ampbellsjudgment that the negligence was not joint but successive.
If these inclusions, or either of them, are accurate, very much of
the cnticism on this case is beside the point, and it is no authority for
the proriositlon for which it is most often vouched

BurcheUv. Hickiason ' has points ot similarity with WaUe'i case. Bu„Mlr
1 he plaintiff, a boy ot four years old. went with his sister to defendant's HictUm,'.
house. A few steps, protected on either side byraiUngs, led up to the
front door. One of the rails at the topmost step had been for some
time broken away, leaving a gap, across which ropes had been inter-
laced but had worn away. The plaintiff was told to stop, at the
bottom of the steps, while the sister went in the house. He however
came up the steps, and falling through the gap into the area below, was
injured. Lindley and Lopes, JJ., held that the plaintiff could not
recover

;
on the ground that the defendant never invited such a

person m the plaintiff to come unless he was taken care of ; and if he
was in charge of others, there was no concealed danger—that is there
wa^ no duty from the defendant to the plaintiff which had been
violated, and consequently no negligence.' The distinction between
this case and Lay y. Midland Ry. Co.- is that there the bridge, which
was found by the jury to be dangerous, was for use by the public, and
the plamtiff had consequently a right to use it ; while in the present
case the plaintiff had no right to be where he was when he met with
the accident. Had the gap been in the railings abutting on the street,
the decision must have been different.'

A w.jd must be added on joint negligence. In JM»« v. MacfirJ Au^ly
the tourt said

: If he [the plaintiff] was playing with Hughes so as »"'/!<
to be a joint actor with him, he cannot maintain this action. It not
we think he can, as his injuries would then be the result of the joint l„i„ry tron,

» R tt l.%s.m^-
" 2 '^^ '' ^" ^ «P- ^"W" " f'^'-'". 11 Q- B. D. m. i°glU«.

' fiOL.,1. Q. B. 101.

'

r„J I'iT™"."/'?*' ""i?:"'™. »» '«"™,"" Mcation. nnle,, \l !» ,o near » publicrn,.l a> to oonstiliite a publ.o mmanon : llauni,U v. Hmyll,. 7 C. B. N. S. 731 . Hard.

zi r. .ti^^^r- """"'" """'""'•
'

' * * "' *°"" "«• " '» "^™
» 34 L. T. 30.

mm.°f™
•hn'-el'.";M» 'n th.- |,l««kmg into Iho w-lcr mi w™ ,l,„wnA, Iher,. ..i,

™ Am n iS" .5" :';^
nc,<l.«o„c.

: GuUin. y. L^mU. 144 M..»». 4111 : nl«o M„
.1™ „(^™;. ;

'
. ." ^u""'!

'!!'«»i°l' whsther, «.™ming rontriliutory mg]i.

K^,^L,lff/„ r'
"'."''"" '• barrod there i« oon.idoraUo dillcronce ot ODinion Tho

f,?° ™^r, Co""" «n«w<,r It m tho ccg.livo, SmM v. n-Co,nor. 48K St. 218 ;

: ".'% t'- "9- " **'"'". 1 13 P.. St, 412 ; r,l Am. R. 471, aid note 474 So

™d notoZlO
' "" ^"^"^'' " « ?«"'. *' «J. fo., 43 Am. R. 212,

' 2 H. ft (. 744. U»cihn V. M,,rf,. ,rf.
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pontrol.

negligence of Hughes ami tin- lU'feiuIants." It is i-li'iir that if the
negligoncc vhtv the joint iifgligt-ncc of Htij^hen urul the il('fi'n<lant. and
the plaintif! was froi* fmni negligence, the jihuntitf coiihl rei-over

against both, or rithcr. But a.s»uniing that thv defcncluiit wan giiilly

of ni'gligoncf, and ]ilaintirt and HukIk's wen' playing together, anil

acted in a way tliat in the case of an adult would he negligent, the
first |>oint to decide would he whether in view of the jiropositions

enunciated above, the ohild were cajmhle of negligence. If the child
were capable of negligence, tlie opinion of tlie jury would have to bo
taken, whether the child were ^ui'ty of the particular negligence
alleged ; and if this were resolved affirmatively, recovery would be
precluded ; for the negligence causing the action would not bo the
defendant's negligence.

The cases hitherto examined ars cases where the child is said to be
under the control of an older jierson at the time of the happening of

the a(!C:dent; or, may be. injureil in circumstances where no duty
had been violated by the defendant. There remains the '^ase where
the absence of control is the cautie of the child sustaining injury.

The only reported English case on the point is at Nisi Prim}
Defendant was driving, when the plaintiff, aged three years and a
quarter, ran out into the road, was knocked down, and run over.
Channel, B., said : "The doctrine of contributory negligence does not
apply to an infant of tender age. To disisntitle the plaintiff to recover
it must be shown that the injury was occasioned entirely by his own
negligence."

The point that there was any such duty oii the parent, the neglect

of which would disentitle the infant Ut r.'cover, does not seem to have
been taken ; ahd there does not appear to be any reported English
case in which it has been mooted.''

There is a midtitude of American ca.'^e.s on this subject, and (1:^-

doctrines laid down by them very nuiterially vary.

"The Vermont rule "^ lormulales the prin<'iplo that "although
a child or idiot or lunatic may, to some extent, have escaped into the

rule." Ji'irlg. highway through the fault or negligence of his keeper, and so be
mentin improperly there, yet. if nc is hurt by the negligence of the defendant,

he is not precluded from his redress. If one knew that such a person
is in the highway, or on a railway, he is bound to a proportionate
degree of watchfulness, and what would bo but ordinary neglect in regard
to one whom the defendant supposed a person of full age and capacity,

would be gross neglect as to a child or one kiiowTi to be incapable of

escaping danger." The expression " ordinary neglect " here used
is inaccurate, since proof of " ordinary neglect " on a highway would be
sufficient to charge the person guilty of it. What is meant is that
conduct, or want of care, not actionable where an adult is concerned

;

may yet be actionable when a younjj; child is injured thereby. Thus
interpreted the decision is good sense, and h approved and developed

1 Gardner v. Grucf (1858), I F. & F. 3')f» ; followed Mrrritt v. Hrpi-mlal, 25 Oin.
S. 0. R. l.W.

a In Martin v. Ward'' {1887). 14 Rettie 8 14. the point was taken in Scotland, when-
two children, aged three and fivr rcsyxTtiTely, ivere run over, thi* driver being np;:!i>tent.

Id an action by the father it w^h contended that hia ncKligence contributed to the
accident by allr.wing En.-h y^ing ehiWren t'-> V~-> io ^ pl-ivP of dfiiigef without witic utti-

in charge of them. This was held nnt to show any defence. Sec, however, Dvff v.

National Tdtphonr.Vo.., Hi Kettie, per the Lord I'reBideul.OVfi; unU, 102.

3 AoMiMoit T. Coiui, 22 Vt. 213.

American
ca«o8.

Ctmtrary
view.
" Vermont

Robinmn v.

Cone.
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in a late New Jerrey caw,> where the Court nayn :
" '''le law, natural A,„.»o, ,and ci-il, put* the infant under the tare i.f the adult, I tit how ran thi» nmip^.„,

right to care for and protect be construed into a riiiht to waive or 'I'f'T.'''"
forfeit, any of the l,.g«1 ri^hti. of the infant f The capacity to make

'

such waiver or forfeiture is not a niH-c»»ary, or even convenient in-
cident (if this olHce of the ».lult, hut on the contrary i» quite iuion-
sistent with It, for the power to protect is the op[K)sil^ of the power to
Harm, either by act or omission. ' Having stated the assumed theory
of law to bo that the custodian of the infant is the agent of the infant
the judgment continues :

" Such custodian cannot surrender or impair
a single right of any kind that is vested in the child nor imiK«e any
legal burden upon it. " In the language of an ancient authnritv this
dcx'tnno IS thus expressed. ' The common principle is, that an infant
in all things which sound in his benefit shall have favour ami preferment
in law, as well as another man, but shall not be prejudiced by anythinit
to his disadvantage

' (I) Vin. Abr. :)74).= And it would ap'iwar to be
plain that nothing could be more to the prejudice of an infant than to
convert by construction of law the connection between himself and his
custodian into an agency to which the harsh rule of Respondeat sUMriur
should be applicable.".

. . .
" The sensible and legal doctrine is this-

an infant of tender yeare cannot be charged with negligence, nor can he
be so charged with the commission of such fault by substitution for
he IS incapable of appointing an agent, the consequence being that he
can. in no case, be considered to be the blameablo cause either in whole
or in part of his own injury. There is no injustice nor hardship in
rerminng all wrongdoers to be answerable to a pernon who is incapable
either of self-protection or of being a participator in their misfeasance

"

Whatever the nltimate course taken by the English Courts there
can lie no doubt this view has the merit lioth of common sense and
hunianity.-i

T' re is a Pennsylvanian deiision' holding that where afatber knew K„ih™»»».ni
of hiB son 8 employment at dangerous work and allowed him tc remain ingtoin(,int
without objection, the father is chargeable with contributory negligenra """'" i""! %•
and IS not entitled to recover. In this case it must l« Remembered ,',r'"„.that the action is by the father ;' even with this fact in view the worf.ot

(1«!10) S,u,i,,,,, V. rhilli,„hum llimr r„r Sd. Vn.. .12 N. J. Uw, 4411. Tl„. nx-ovcrtnr
iudgln™t ii^ljrmtod in a nolo lo Jones, Negligence of Municipal Corporation., j 21.-.. injury to hira.

Ill-
'

"".i}".
""!''', ''*."•''' " '' •"!? '", "''» '''•"'' M«»»acl„i«cll«. Indian.,, and pcrh.ip.

Ill.noi., that an infant i. pormnally chargeable with mTjligencc. or fault ot it« guardian,whereby ,1|, cy>,..fd to .njury. The leading ca.e fo, tfii, view i. H„rt/lMv. Soper.
21 Wend. (N. V.) 615. S«e alao WcU y. Dry Dock, dr. M. C„.. uS N. y. 147
"'"'" '•: A""*"*"*" It Co.. 110 N. Y. 504, wheio it wa. held not negligc-nee n

The
where a child under «even ye«r» of ago wiw run over, the direction a
rule of vigilance appliea to children as well ai lo adnlt«, but a child of immatui c
wlul,t bound to exeroue care, ia held to no higher degree of forethought than you would
cipect of ita age. " If you say that the cliild did what an ordiSarily careful childwould have done, then it la not negligence "

: .inil " if the boy failed to adopt the
" ' ' cr. and was injured

, „„ ., ....^ [\iurt. See, too,
, 142 Mas«. 301 ; and po»t,

• Sci»c»l V. Krhl.r IS2 Pa St. 07 ; 9 Am. St. P.. 70. Cp. !l,mmi,y,„y v.Chmja, ir. R.,. Co., 7 Am. St. R 823. as to the duty of a railway eomparV to an
infant pnsscnger ; and the negligence of a parent.

*

» In frail C«sl aiut Iron Co. v. Jrau/cj,, 3 Am. St. R. 751, where an action waa

means known to him to be effective in protecting him ;ig.tin«t daiiger
fliereby, the plaintiff cannot recover." This was sust.ained by the (

' olfttM V. SoMtA Jloeton Rd. Co., 142 Mass. 301 ; and oosi
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Doctrine
oritioiMd.

Father per-

(locimnn in difficult to follow, having regard to the language ofthe report:*

"There was testimony from which it was claimed that the nar-track

was not in proper condition, that the applianceM in use foi Jetaching

the mule from the car were unsafe and esNentially unlike those in use

at some other collieries in the vicinity." In the event of the jury
finding defective condition of the plant it seems an extreme position

to take up, that the possible previous negligence of the parent should
disentitle him to recovei. Surely the father was justified in assuming
that the machinery actually provided was adequate. If the accident

had happened from a danger inherent in the work, the case might bo
arguable. The actual danger, however, seems to have been superadded,
and on the defendant's work, to which it does not appear that the
father had rifiht of access or inspection. In England at least there are

other vital ohjections to the validity of this decision, since the judgment
of the House of Lords in Smith v. Baker* which will be apparent to

any one referring to and continuing the quotation just made/
The Supreme Court of Pennsylvania maintained its doctrine in

ti'SSM "n
^^^<^^ *'• -^"^^ <^*'«' ^'o* '• a f*tther who suffers his son of tender years

(lannrous to engage in a dangerous service cannot recover where the son is

work cannot killed through going without directions to a dangerous place to comply
eccovet. ^^jj ^ proper order and when there was a perfectly safe place that

he might have gone to. The decision is placed on the ground of the
father's duty of protection. There is no doubt that cases may occur,

if rarely, where the father's conduct is so flagitious that he would be
disentitled from it to recover for an injury to his child. The jury
should be the discriminators of these. On the other hand "con-

brought on bchiilf of k child, contribiitory no(tliSt>noo of the fattirr waa hrld no defence :

but otherwiHu whore the fikther niicd on ni» own Itohalf. In the latter oiro ncKllKcnoe
of the rustodiiin uppointird by the father ia negtigrnco uf the father. ThiH wrnm
right.

1 122 Pa. St. (W.

3 ( 1891) A. C. 325.
3 A question that often nrit*pn niiiy be here noted, viz., Tiui the niedieal or xurgira

expeiiHen of a child that in injuretl by un ac-i-idcnt, be recovered an jurt of the damagea
in an action brought by the father »a next friend of the child T The contract with the
medical man ia mont ueually with the father. Sumo paid by the father ate not neces-
aarily, nor ordinarily, damasen recoverable hy the child. The jury have a liberal

limit for the naHpssmcnt of damages in accident canes ; but whore there i^* no jury
the judge may have to decide wnat damasen are Icffally recoverable. If liien the
medical expenfieB are alleged to bo incurred by the father on his contract, they are an
Huch not recoverable. But medical attendance in a necessary for which the child
may contract: Co. Litt. 172 a, $ 2.'30. " If an infant ih wounded, an action will he
on his promiBO to the anrgcon," Pitkrring v. OutiHinj, Ptt/mir, 52H ; Krnnf v. Boymll,
2 H. Bl. .^i) I. A contract with the child might thua in nome canes be alleged ; or a
contract with the father, an agent for the child, in a contract for neceMariea. An
infant can authoriao an agent to doanyactfoi hia benefit. Story, .Agency, $ (I, The
liability where the fathci did not obtain medical aHHistance for hiK child, ia deter-
mined by 57 & 58 Vict. c. 41 s. I. TAc t^aecn v. Downra, I Q. B. ,D. 25 ; Thr.

Quern V. Morby, 8 Q. B. It. 571 ; The Queen v. fie,iior (1899), I Q. B. Sft.-*. If the
infant live with the father, who providcH him with the nccesHatics of life, he cannot
contract: Bainhridge v. Pieterinij. 2 Win. Bl. I.'J22. If the father do not provide
the nccesHaries, then the child can contract for them ; and if he du itot live with the
father, ho can ; and if he can, there does not aeeni any objection in law to the child
having the father a.g bin agent for his benefit, at well ab any other person. Again, if

the child him ^cpaialo ctttate, and the father is guardian, a contract might be presumed
with reference ti that e.4tate made by the father as a:ent for the child. Any difficulty,

however, may he avoided by joining a claim by the father for the expenses on the writ,

with the claim for damages on the part of the child, or by an amendment to the same
eflfect. See per Lord Kenyon allowingrecovery of apothecary's expenses by the father
of a child who died fmm the bite of .t. m.id dog, J.in^.i v. Perry, Pc.akc, T^w of Rvid''n'c,

J ii,. Actions founded in Negligence, 2fl2.

* J50 penn. St. 638,



Ohai'. v.] CONTRIMl'TORY NEGMOENCE. 173

tributory negligence ver «e," the phranu lued in Pennsylvanian
c&aes, is not recognitna in Englam*.'

To return, however, to our inunediate subject, the poHition of principlo

young children with regard ta thi'ir disability to recover by n-iwon ol d'"""""*"''-

their own or their guardian's contributory negligence. It is a sound
principle that since young children are not capable of contributory
negligence in the sense in which adult persona are, the duty of adults
towards them should be commeuaurate with their own feebleness and
inability to safeguard them<telves. There is no injustice in requiring

people in their deaHngs with voung children to avoid being negligent

at all ; and in fixina them with liability if they are negligent, notwith-
standing that the children's own negligence contributes to the injury.'

A person negligently flings a fire-brand ; it may fall harmless ; then,

thougn the act is wrongful, there is no damage ; if it fall into a basket
of hay and ignite it, the measure of damage is the value of the hay,
which is inconsiderable ; but if the brand fall among valuable silks

and satins and ignite them, the measure of damage is the value of the

goods destroyed. Thus the same act done in the same circumstances
may incur very different consequences ; and there seems no vaUd
reason why an act of negligence, which is without legal consequences
when afiecting one class oT the community, should not bear a very
different aspect when done with regard to another.

A child has independent legal rights even against its fatiier or

guardian, in cases where the property of the child is injured.-' It

would seem contrary to principle, then, that, where the child receives a
personal injury, the negligence of the father could be set up as a bar
to recovery. A distinction may, however, be drawn between injuries

resulting irom the parent negligently omitting .and negligently com-
mitting certain acts. It has been said that the parent is, by common
Jaw, under no legal obligation to safeguard his child. Assuming this

to be so (which by the way would involve a very strong argument
against the doctrine of identification) there are yet cases where the

f'

^nt's actual negligence causes injury to the child, and where no
.,al principle denies the child's right of action. The parent is guilty

ot negUgence if the child is injured by the joint negUgence of the parent
and a third person. If the negligence had been joint negligence of

persons unconnected with the child, the child could maintain an action

against both or either of the wrongdoers.* There seems no reason
then why the parent's negligence should exonerate from the con-

L Shearman and Red.iold, 982 n.

* A good in»tan'.;e uf a child tuo young to be responsible for contributory negligence
held disentitled to recove. ^aiiut a railway company by leaaon of the railway com-
pany'a freedom from negligence, ia to be found in Mc-MvMen v. Pennnylvania lid.

Co., 19 Am. St. K. 591. Cp. the Scotch cases, Orant v. Caledonian Ry. Co., 9 Macph.
258 ; Morran v. WaddeU, 1 1 Rettie 44 ; Haughton v. North BrUiek Ry. Co., 20 Rcttie
113. Alsoan/e, ItfO.

3 » Vin. Abr. Enfant (H. 6), Actions. How they must be sued.
Burrowa v. March Oaa Co.. L. R. 5 Ex. 07, 71- For a joint trespasa a piain*.iff Rights against

may sue all the treBpaBsera jointly or each of them Bcparatelv, and each is liable for joint treit-

the act of all, Co. Litt. { 378, 232a ; Cabell v. Vaughan, 1 Wma. Saund. 291 et. etq ; pawters.
Suthm V. Clarke, 6 Taunt. 29. Where two paities, actinfi together, commit an illegal

or wrongful act, the party who is held rosponsible in damages for the act cannot
have indemnity or contribution from the other ; because both ate equally culpable or
participes criminis and the damage results from their joint offence. This rule does not
«l>piy when out; duvs tlw a<;l ut ureales lliw nuisauce, and the other, though noi joining
therein, ia yet exposed to liability and feufFcra damage. Such a person may recover
against him. whose wrongful act has exposed him to pay damages, an indemnity for
vhat be has had to pay. The rule that wrongdoers cannot nave redietui or con-
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wquence, th.t wouKI „therwi«. follow, „c,pt „„ the ooiuiider.tion
that till! duty of tin- iMrent not fo Iw negligent !, if tlicie i> »nvlUBercnce, greater than in a >;a«e where the relation does not exi.t.
Iiibulioo ugHinit oofa olhar l> ..mlln.'J to cum.-. »hao the wrwn nikin.i r..lr...

™ 1.
T* ''^ T" ' •""I"'' I"-'""" It'" l«»iii roiiiiH. Ml (l,v tho i^iliinimt o( »r m™.X'r"';b™",?' ";

""' "" "r;"^" r""''
"»'" '» i'«v,.'37,', ,;ino wini,g,loct tbi.y a.y Ix! raoovercd from him, duame Slram JVaiwiK,, (,;

V. Cmpan„ T,an.,(/anlim K.pnmJa. IM N. Y. 41)!, .To Ain
"

t B lUS (hi

l,b .Xm?™ ",' '?'' """'."T I''"""'" '"•! 'I'-' ''' "ri*"*" <<""»", »l.d i»u.

hv "ndTh TT^'^l" \
,""',""" "1''"'° '" V" """''' "' ''••'"""• >>« 1. oondudS

1
•• "™.'""l " li<' hnul.l »llprw«rd. i.ro.-,fil «gi,i„,i the olhiT di-frndant. Ihrv

curt ol fho United Ut.t™. in Lovrpn v. J/nrraj, .1 W« I. (U. S.) 1, at ll) »hi-r.- Iho

«'"rr»>d V. '/nfTMo.. L. B. 7 a P. M7, lollo.,^ *,>, T/Zoiir,, IJ M. * w 4M

h.l^l^' '^"" " ""*"• " " •"''•'"to'y "Kd binding a.ilhotity," and hcl,

njauMt the othsr (or th« >«nie o«i,«.. Hee «ho )i, fart, Drake. /» r, irare. It Ch 1)»«li A*,...» »(„*,., 41 Ch. U. Ua. 4» Ch. I). 187. The Amrrii^.n vie. i. (illy

447. 47a
*""""' "~ i-?"'*""" »/ »««"• ««»t (./ .W.iarf v. /itTi-y™,, 22 U„„|„|"

e«Je°.','d bv"'l'!,',r,'';"''J"l""'h"""i"
»,.';'""•"»» <" I" "'ne in mind .hi.-h U thue«li™.,«.a by l^rd r. lenbir .u b, C.J., n, /),„t,. ,,. .1/ **-'/. 3 Ea»t •M •

Iha.e olway, ,i„,l„.lo<«l the i.tin.i|.le o( Immil m „„ i„diealfm. lo relate oniv to
thep.rtle«Ur,..n„o(,«,ti™,i„,hichlhej,,d,n,.nti.n».iTei«l,o|;r.lir,ir.?Ti.„i^
o( remedy (roin it. being of a higher nature tLn l.foro. But k fodlmefit rio.eJSm any l„m of artion i, .ii|| but » .e.urily for the origmal ..„„,,(7™," „ 3"tnade p,o.ln«liv.. m .at .(aotion to the fiartj : and therc(on... till then, it Z „l" i„.t,"

y. MjtUl 1. dl.lingui.hed in (Mmbftorl ,. Vluipma,, 19 Q.^ 1) 2*1 II e.,»iTiJlv

8 (' B Si rtZ^' r™;„I 1 •^"'""^ .4na,.po(„ «,. Co. v. TItc Quffn 10 Can.o. I
.

K. 9W rf •rn- Fonrni'r, J., rounder, the authoi t e. in the Prenoh law whichhe ..y. are m aeeord with the nih- atated by Lord Ellenhorough in iJCfc vMM^that a jadgment recovered in Miy („,m o( action, i, «UI but J^eurit? for t'le ortS
Si ih"-".

""
""V "

* "'"''
r-'"""" '" """'""tion to th. part/: anliheSe

the llirll mrr "T" T "''»"«••">' »«!»' """"I™' aOBOUr,™; rem«ly .h",hthe parly may have. Si.e al«o lar Henry. J., I.e. 412. The «ame ha. I»i-i, held I

s^»f£f^a^sr:f^5t^dg-?^^^^^^^^^^^
n^tt ,,.^%'^^'T *?• '"''' ""'" • '^'™'- •"' KllfM borough-. dxlu«, ii

„ i K ,';.'^'' "'^J.Z 'J'"' "" " « »• " SO. do not a,,pe,Vt„ haveS dtedIn 2 Kent C™ni. (12th ed.) 3lil), th. conolu.ion i. reaohed ttit « judgnientTa iC

r

X ..1
""»"'"'•;• '^™>

"°i
>"'„""' pf-r'y " "" '""J" i- the deh-„da„

. ihoug

;

lb,.„ 1. nuub eonfuiion and eonlliet >. tU ea«... The prineiok- ai.nnived
"

I hapropert.y d<». Ml ,»« by Ihe judgment but only by »ti.(„,li,„ S heTrdime*e .I.O 3 Kent C.omm. 31 n. (.| 32. In BaMUo„ v. .Sa.il*, 2 Binney 14«, iti.SEIv

.'o
" I ."^^ •" «''"'»»• "' th" "Keel of having levied a di.lreaa whioh

rS"v sr,' A"' m'r'iiT'' 'i"
""" '" '"'"" "• •^«™ »" 'he-zJiuania v. rHUpoll, L. R 111 lii. 242. A covenant not to nie one of a number o( ioinltort fea.™ doe. not relea« the other, from U.bility, D^t ,. May,u"\im). ?yT

„; .'i. ,
'.«"" '• ""'""• '" ""«• Ml. • ni^w trial w.. gruiled on tlx. .ijication^ J^i«"*i'h!;'HTji'"° <'"«"-i""».,!'''">-l!» fi»ihg "...cd ^aC Seother deteodant, who dal not appon the applioatioo. But ihe (Ijurt Ton.idered
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con^;.n.Mh!t"t:will;l''fr'' rr r """""^'^ '» ""••'••'—
contr»ct. Ii, hu ..nliimry .««« .,( ., vounn MM ,,l»vinK in tlif .tn-ot

iMJt"™n';!;i"tr-''i^r'thi:'r;'i
'""*

S""'"'',"'"
'"""» ''" -'•-ion...-

an BTtlon (or neghgen™ .g.i„,t tlie nurse. The iluniunilv o tl e
'""'"'

railway company, ,n the word, ol Cockhurn, C.J., irEx.lu,,,„!'." ''•

tno cnurt IS to be conveyed, subject to duo anil •ir.,,,., ,..,„ „„ ,h.par o( the ,,er«„n having it in charge.- Ki „',,,,,'
.'m!contractual condition, there seem, no^reason w l^h, IhoulSnot have a,, action against the joint tort feasor > i it, « i„ .case when, he nun,.. „ carrying a child across a ro,„l .,,1 i ,?„ d w"

ne^lilJ^, ,
' '"V"'''' ^^ "'fih'^nn. contributing, with tha „ ,h

their co-operating act ^not. as in Wmt.V ™,c successive actsworks an injury to the child, which it c„„ certainlv recole'Z al ist"

rell--the , i I ..^n .

" *:'f
!*"",' ''» ""'™""' "" '^"1-' J™- •well the chil.l, suing by next fneiul, uiHui every iiruund of reason and

What distinction, then, can be drawn as to jwrson ? .\n,l if the childcould have an action for the ncgligenre o the father or iruardian

neZn";T"
"" T"" "''^ """' »''""''' ""' ''« »» -tioi agSst thepersot, wh.«e negligence co-operated with the iiarent in ,,r™liic nithe injury ;_„„r yet against that person singly. '

I>rn.liicing

nl.inHflr.'lIt.T"'.i''\'^"""P*'™ *"" '»»''<' throughout, that if the

"wmption is the foundation of the decision.'
'

cunatance. be ,har™i in ei«uli.,n Z „,™. . ll j
»'' '";°''l "ol In any lir

L.J.El.l2S.Hi..tSuirtThJr» "iilTy^;. '"',f
'''"^ »«*"».». Martin. 14

«ent .,( th« .l*n.lanl,. Th.. cffV't ol u i , LZ™. I"""
""'" ",'?'"' "''

'' ""• '^«-

l.irt in the ca«, „/ joint tonlea.or" A ,T :„ ,

,^'
.' " " .'l"™"™ "' »a ver »f

Xnii Sim (-o.,4T. B. Osl).

"'»"gn not m to the fail „f the injury; 6'm» v.

.h.^e!'S:i'|bt^,™ »[»™^J'f;J|^ ,„'V t" V. *,«*«*,, ,4. M™. 9,.

the i»re„f. p.,,, but to Z . o„S m of a^Mor the iur^f ''^'"c
"' °'1,"«' "' '»" ""

'"? K all: ,1?
"= "'°"'«»°- -..u"-??«/renJe';,{"£;.te^?jf

™ '"'- " i!l

pel Limlloy, L.J., Th'- B<r ; 12 P. D. 58, !*2.
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Proceeding one step further, if the father is guilty of poHitive

'**8'iRc'*(^<< >' 'u*^^ ^nn i* MlmiHible—uf doind something without
Mre or precaution through which the child suflen injury—the child
hw primd facie ux action against him. On what ground can the
alleged immunitv of the father be placed, so that the jtrintd jacif right
of toe child to nave an action is rebutted ? If the child is injured
through the contributory neghgence of the father, it is mAnifeitt that
the father is not entitled to recover for loss of services ; for his own
net brought about the lou for which he seeks to recover. But why
should the child be identified with him ? Not because of the father's

moral dut;|r ; which, however strong, is wholly apart from legal obliga-

tion ; wmle no legal obligation, to which the father's aHege*! im-
munity can be referred, is evident.

In principle, then, there seems to be no reason why the child
should De disentitled by rea- -^n of the parent'n negligence, in placing
it or permitting it to be in k ^ jsition in which it has sustained injury.

In America, indeed, there are conflicting decisions on the point ;
*

while in England the point does not seem to have been directly decided,
at least in any reported case ;' probably because juries have taken
the matter into their own hands in cases where the defendant has been
negligent, and negatived c intributory negligence.

The conclusions above arrived at derive support from the decision

in the case of The Bemiwi? Previously to that decision the case of

Thorogood v. Bryan,* though more often acquiesced in than approved,*
andoccasionallydisaented irom,* was generally followed as an authority,
binding tribunals below the rank of a Court of Appeal, for the pro-

position that a passenser is identified with the dnver of the vehicle

in which he is, althougn the driver is not his servant, but the servant
of third parties. While this was regarded as law, an insuperable

obstacle was presented to the recovery of damages by a child insured
through the contributory negligence of a nurse or guardian when under
the actual control of such nurse or guardian. Thorogood v. Bryan

1 Lynek t. SmUk, 104 limn. fi2 ; Bahrenburs r. R. S., N. V. Court of ApdmIi.
1876, cited in Whuton, N«glig«noe, J 312. oote 2 ; Uartfidd v. Hoper, 21 W«ad. (N. Y.)
eiS ; thu gnater pui of the judgment in this awe U bawd on the Msumption th&t
the defendant waa not negligent ; Jiangam v. Hrooklm Citjf Rd. Co., 36 Barb. {S. Y.)
230, 38 N. Y. 4S6 ; Munn v. Rt^, 86 Mass. 431. The MaMachasotls decisions bare
been thui hummed up :

" That if aohildof t'oyeanand four months is unnecesMtrily
tent unattended across and down a strrpt in a large city, he cannot recover for a
negligent injury {CaUahan v. Bean, 01 Mass. 401) ; that to allow a boy of eight to
be abroad alone is not necessarily negligent (Carter v. Townf, U8 Mass. 567) ; and
that the effect of permitting a boy uf ten to be abroad after dark is for the jury

;

iLovtU V. Salftn tt Svulh Danvtra Kd. Co., 91 MaH. 557), coui^ed with the atateinent,
which may be ventured on without authority, that such a permission to a young
man of twenty possesMrd of common intelligence has uo effect whatever "

: HolmeH,
The Conimon'Law, 128. In Wtab- ook v. lUobile, dfC. Rd. Co., 14 Am. St. R. 587.
it is laid down on tho authority of Beach on Oontributorr Negligence, § 43, that when tho
action in brought by the infant or for tuH benefit, the better rule ia ttiat the negligence
or misconduct of the pnr''nt or custodian of the child shall not be imputed to the child.

See also the note to the above cited case in which the Ameiican cases are collected ;

and the subsequent cane of Nurjolk, di-t. Rd. Co. v. Onmctoae, 29 Am. Ht. R. 7)8.
3 See, however, Austin v. Q. W. Ry. Co., L. R. 2 Q, B. 442, where I'onduct on thi-

part of the mother wan held not to duentitle an infant to recover where the injuiy
arose oat of an implied contract.

3 12 P. D. 68, 13 App. Cas. I {tvh nom. MiUa v. Armctnmg).
* 8C. B.115.
ft ChiU T. Utam, L, R. 9 Ex. 176 ; Armstrong v. Lanes. <fr T. Sv. Co.. L. R.

10 Ex, 47.
• The Miian, Lush. 388, 31 L. J. Adm. 105 ; Adat/u V. Qlaagow A 8, W. Ry. Co.,

3B«ttie21S.
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w«, howiiviT, ilnfltiitoly ov.Truli.il by tho Ci.urt nt Appeal in Ut
Uernimt.' on thn ground that "tho proposition maintainml in it in
BMj-ntially unjunt ami inroniiiti-nt with othi>r n'it,nni«<.il proiMinitioni
o( law, anil that thi' iliKtrinn of iili'nliHcatioti. aa laid down in Thnni-

''l i^
"''''"'• '" " 'l"i''' uiiinti'llidiblo," and " l.>ad« to ri'miltn whiih ari>

wholly iinU'nahlc r.g.. to thn rpnult that thi' panwHui'm would Ik.

liable for the negligenre of the |>er«on ilriving them, which in olviounlv
abaunl. '• '

The facta in Tkmynod v. Hri/fii, «howed that : The deieawd wa« Tk,m,„A v
getting out of an oninilmn while the omnibuii wa» in niotii>n, and *'•"»
without waiting for it to draw up ; the omiiibiiK of the defi'ndant
coming up very faat Ix'hind, the dneaaeil wan .inable to gi.t out of the
way of it, and wan run over ami killed. The Court of Common I'li'aa

•aid that the plaintiff " chone bin own conveyance, anil mint take the
con»et|uenee of any default of the driver whom he thought fit to tnwt."
The diyiaion of the Court of Appal, affirmed by the Houw of J,nriU,
in Tkr Htmina in. that thin in not law. If, then, the plaintiff in not
identifiwl with the ilrivcr when there is at lean' a determination of tho
will that he hould go rather than n'frain from going in the conveyance,
it would aeem that much leas would there be anv doctrine of im-
putability when the conduct of the plaintiff had been altogether
without aelf-determinatinn, as in the case we have lieen considering of
very young children.

fn the House of fxirds, which affirmed the decision of the Court of In ih" Houw
Appeal, liord Hramwell, though concurring in the decision on the ",'l^-
case before the House, in a written opinion, which, however, was not bI![I!,„ii
delivered, supported the doiision in Thimigitud v. Bri/m, on the pleading." rrmiidered

The declaration wa«, that the defendant, bv her servant, so carelessly J*°'''7l'-
drove and directed the carriage and horse's, that, bv tho negligence ^'^ *

and improper i nnduct of her servant in that behalf, they ran against plosdings.

the deceased and knocked him ilown. Ac, and by reason of the premises
bodied. Tho plea was • not guilty." Iiion that issue it was for tho
plaintiff to prove that the ileceased was killed by a negligent act in iho
defendant's driver ; but this was not done by showing that he was
killed by a negligent act of the defendant's driver, and another negli-
gent act in the driver of the vehicle in which he was riding. liord '""l
Henichell doubted* whether, even an a pleading jxiint, it would have ?"'?;''!;"

been effectual if the fact* were properly averred ; since, in the case of
°°

a collision between two vehicles, it a person unconnected with either
were injured, and were to sue either wrongdoer in respect of the injury,
the defendant would not be able to maintain a defcnci^ that, but for
the negligence of another person, the accident would not have hap-
pened ; and the case of a passenger in im way differs.

The iudgmcnt of the House of Lords, however, was based on the Grounilaol
broad ground of ilisapprobation of the dis-trine of " identiticHtion," thojudgmctit

which, saj-s Lord Herschell, " ajipears to me to beg the question, when "{lI,']!™™
it is not suggested that this identification results from any recognised

' 12 P. D., p«r Lord E.lier. .M.R.. 82. Tlin Suprcmp Court o( tho Unitod ,Sl«t»J
"iid previoimly deolined to follow Tkoroyocd v. trgan in Little v. HftcJcett. lift V. y.
19 Dbvii) 371 !

" We havo only to consider." enid tho Coiirt. " whether the relation
of master and servant isted between them "—i.e.. the passenger and the drivel ;

and this had Usee decided adversely to the existence of the relation so far hack as
V^ttrman v. Burnelf, ft -M. A W. 4!lfl.

J L.r. per Lindley, L.J.,87.
3 SuAnom. Jf^fsv. Jrmsrron;, 13.\r.p,C«.». I. * /. c 9
VOL. I. J,
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principles of law, or has any other eSect than to fumisb that defence,
the validity of which was the very point in issue."'

Lord Bramwell, in his opinion, puts several test cases,' which ho
considers are involved in the proposition aflfirmed by the House of
Lords—viz., that a passenger is not identified with those in charge and
control of the vehicle in which he is being carried in respect of their
negligence, so as to be disentitled to recover for the negligence of third
persons, in conjunction with that of those in charge and control of the
vehicle which produced the injury. " If," says he, " the passenger
can maintain the action, why cannot the owner of the carriage for
injury to it !

" Plainly, because he is in default. His duty was to
provide a suitable vehicle ; and, as against third persons, if he had
servants, servants who would not be guilty of negligence ; if he himself
took charge he had to see that he himself was free from neghgence.
He has chosen to act in the engagement of servants ; it is but fair,

as against the third person, that he should not recover when, but for
his default in the engagement of them, or at least for their defaults
after he had engaged them, he sustains injury, which, had he not
had negligent servants, would not have happened. If, as Lord
Bramwell says, the maxim Qui jack per alium facil per se does not
apply, the allied maxim Respondeat superior would seem to do so.

The same reasoning applies where the owner is a passenger. The
law contemplates him as driving his own vehicle ; if he piefers to do it

by deputy there seems every reason why he should answer for the hand
he uses instead of his own, as if it were his own. *' Suppose," says
Lord Bramwell, again, " the owner's wife is a passenger, and injured,
can she maintain such an action ? " True, she cannot for personal
injuries ; because her position is a wholly exceptional one.*

The solvent proposed by Lord Watson for all these difficulties is

the inquiry. Does the servant in charge of the vehicle look for orders
to the passengers ; or have they any further right to interfere with
his conduct of the vehicle, except, perhaps, the right of remonstrance
when he is doing, or threatens to do, something that is wrong and
inconsistent with their safety 1 It has now been held that the proper
question for the jury in this class of case must amount to, Did the
negligence of those in charge of the vehicle, other than that in which
the plaintiff was, in whole or in part, cause the accident ? If the jury
find it did, then the verdict must be for the plaintiff.*

The American cases had, previously to Milh v. Armstrong, most
generally adopted the hnc of decision there marked out." There is a
curious case, however, in the Supreme Court of the United States
holding that where a person is injured on a vessel, through a " raarini'

tort " arising partly from the neghgence of the officers of the vessel
and partly from his own negligence, and sues in Admiralty for damages

' '" '• « L.t. 13.
3 But by sa. 2. 12 of the Married Wompa'a Proi»ertyAct, 1882 (45 & 46 Viet. c. 7."i),

ahe may obtain redresa. aa regarda her hujband by the aame remedies, for injuries done
to her property n« any other peraon. In ahoit, her huaband may break her left with
iLvit imimnity. but not her watrh.

* Malhcwa v. Lnniim Nircfl Trtimvnyn Co., 68 L. .1. Q. B. 12. A eurioua ease i*

.\ tcholta V. 0. W. Ry. Co., 27 Upp. Can. Q. B. 3S2.
* *?ee fiorough o/ Cnrtiate T. Brt.iftrme, R7 Am. R. 483, and notea 4SA.fil 1. Tfiere

13 an matructiye judgment, aubaeqiient to th« owrruhng of Thoromod V. Brt/an, ui
Zlaon T. Pennaudnauj Rd. i?,.. 12eT>a. St. B14. 16 Am. St R. 7.13. '.Aete tho [iiroliar
doctrine of the Fennaylvanian Courts on thia point ia reooneidered, and whore, on the
special facta, a gueat riding with the driver waa held precluded from recoTarittg.
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t\^!!. iT""' '"' '',."°' -leiiarred from aU recovcnr because of thofact thatU own negligence eontributed t« his injuri^.' This what

ine l,ourt of the Un ted States, liowever, seems i„ have «ono on the tt„l,. .

shipowners is a rule of Admiralty practice, not merely in the casfof
''"""«•"''""

AdSrijr:!''^ it;k' ,?«'»'=»•.'""
">"t»^'^

«e„e™";i';'r„°'^^t.,acimiralty suits. In the English cases, however, the rule is limited to i"j'"y i"
ships' and does not extend to persons. But, further, the X djs'*^""""^-not seem applieable to persons. Tho rule is, that the damaget^S
ntellgible, and there is reciprocity. Where one 'party is a peUnthe other a ship, all community ceases. Tho rule becomes one whTh
to hi!!'' f^" '"'"'i

'" * '°''"™ .'"'"'*'°'' '" ^Wch he is somewhatto blame, to recover for a proportion of his injurie.s-a principle ofwhich no traces can be found in Admiralty law and whi^h beL noreJation to the pnncinle which governs where ships only are conc^edThe ship may be sofd to compensate him, but he cainot be sold tocompensate the ship. The damage he may do the ship will no u i°hkely be the merest scratch. The dam^e the ship will Thim w 1not improbably verge on destruction, fho rule a^ applied to ^hips

S'^tViZ^'^'^' °"' ?,*'«""•/"' ^mpensation on a common
basis where there is common blame. As apphed to a man and a ship
there is no common basis by which the relative damage can be ao-
praised, neither does the policy of enoouraging shippiri avail Therewon of the rule ceasing, it is only natural that the rule itself should

SS. '^,""."'«' ' "«»on«ble careL To ™title plaiiitill to recover they m.M
iktl.

•"'." '"«8"'«'l- "" """M"" »'0«i from driving . iruot into .n°M°bu.Ihmi, 1. a pUjn tri»p««i, ad rocondito di.ciB.ion ou oontributor7S.m^J ,.
';nec™.«ry. BM«iy t. .l/«j,or. *•. DrojMa, (11107) 2 I. R 134^ ""Sl'd""™ • n-t



CHAPTER VI.

I.OUI) CAMI'IiKM/.S ACT.

(O.V 10 Vict. c. 113. lunnided oy 27 ,V 28 Viot. c. 93. olherwi.o ™llni Th» Fatal Ac-iJ™..
.Aot. 1S40. Soo Short Till™ A.l. 180.1 : 59 i 00 vSt

"
U*

'*""''"°"

£»S"' The common law maxim. Actio personalis nmitur mm persom,^ i, not
nm p,„a^d. »Ppl'<-aWe to causes of notions on contracts

; it tclates to actions in tortalone where the remedy dies with the person, unless statutory law makesan exception.' Thus at common law, no executor or administrator could
maintain an action for the loss of the life of his testator or intestate •

and for two reasons-first, because I lie law provides remedy for .such
mischiefs only as aflect legal rights ; and a man has not such a leml
riRht in the life of his parent, or of his child, as he has in his own •

forthe relation between parents and their children give rise merel'y towhat moralists call "imperfect obligations
; "-and secondly, because

It was considered impossible to form an estimate of the value of human
life either to a man himself or to others connected with him."

10th rrt. 1104, Brooi,,. Legal Maiira. (7t h ell 6-il 'o I nL ILT,^^^-

?r4^r«»:S-;-zr;^;"-:^^
:frSe:L^p:^;rott„tt\,™t-trt£'rx7i^r^^^

r i.njiiiHn i-iw (_n(i ed.). rol. u. 2SS. Street, FoiinrtattonB of Loaal Liiibilitv »nl Jif

\ct Ift^"! fl lift " Th»^-. .k / Vl . '
'''"' * "inmon Law Procodur<>

» PeiP«rke.B.,/(™„i,„rtSv.s.f.B,, ,-o,,llJur.75S
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"If . man beSthe ,e vLrTj S . ,wT' ^"^ "'f ' '"''snient

:

the master shall not ZwlH' •*•""
J'"

""'^ "' "«' ''"""v,

been looked on m of d^fi ^i„^
" If""' '"" '" "'"•''"> t""™

seeking to recover daltsZZST*''',™ ""^ P"'"*' l"'""'""

directed tt,»f "7k "'""^S'"' ™f '<>** of his wife's serv ces, the iurv were

humfn being conldTofbromp- d ofTan^™ n^^J "'ThtV""'
"

was general V followpd hntl, !„.„ i .
mjury. I his decision

-lat,.d. „„ „„,h„rHy died and I™t ^l Kt'h ^ l""
''";""'• ""'•' ">!"">ent U

weight of the caJidered mi n^^a elv
' 'f 1

"" "" "'"' '"" «"»' »" i« <1"
«tto argument." The .leci.iooT,S liS '^' ."l""'""' "' '""•' Kll.-llb„ra„Kli
ne^r qmationed t<]| fM<,r«7offl,« then .,""?'' '; "''"''"' ''> '"'"' t^imiihell.
(Sir Join Ciunpbelll in anr ,in. ^, 1 J 'I''?"''- '" l»39 the Attopnev.tjJnera
ut Lord.. diatiSguiK Klt^Z fromlf^'S "I'l *.?i,'""'

'"''°" '^» "" ""

« man', wife or .on .hould be k lied on the lot K''M ',
"' "" '^"«''"'' I"*' i'

P"™ "hose negligence had cau.ii t°,e de«h Tl,» ff I",™,"" "i;"°"
»*'''»" "">

in thi. re,pect. The Seotih low howm™ .,. „ ''"*';';'' '""• """»•» "" •"/»/,•„„.

f?^'r^*«" be granted." ir™.7°™'V"7l8T7rp"K^^ in »"eh a c,„,. ,.

• The killing of the deceased «rf ."f.ive™no «thl „(
'' ? '

'^Z
"'•.'?»'"»• L.J., .av, :

I«rd Campleir, Act." It i, fmlevant 'R ™ 1™ t'S"'
'''''"''''"*'''"^

to take upon onr,elv« f
„
'"^"7/° ^5°';^" '"' ? »«" l''" .">i.." and " wj ought not

not to ..pound th. law." "«„„ v oS wa^m?.c,''"°^"'"'','""' ,'° ""''«' ""''
Hon,, 7 Can. S. C. R. 409 o.noeWlv l.Jr \ i

' «""""<l»red in Moimjimn v.
eluding th. point r.i«A 'c,7S.n tecS™ o't^r'r''" ^.''S '"S"* "'» ""»'"» "«-
,

' &e threat. cit«l In the defondaPl'? ^''^.""''^''?'''"''l'"'""'l-!2l'2!l.
E.. 88. The whole ewmfo( the .utTor h™ *rj?V'' '"*»"' ' "'^'. '' R- «
L. S. (12 Davisl 190 tL™ >.

" t" be found in Th llmuh.r, Mil
.y-tema, the eomm™ l.w'S jfi,,^""!''!'"*

'l'" "<» »"•* of the chief' ,."

ctabliahed by the Engli.hTeiLn. Til. ."""t"""""!
. to bo identie.l with that

»f the K<>ra.n; SpaniahfFLnc"Zd J„J,t a,. h™v V""° °' ''"°'°e "l>"tr«tive
.<n „tic,„ for ff«ma™,':aua°h7;r,f̂ J,:S""n f"?* "°

""f
l""!"""'"" -

maintained " in lIubA y x„. a!L,^ Tr'iliJ, "'
S

.''" ''»'"»" bemg cannot be

U5 U. S. (38 Davi.) 330 14i tC^ , T^i
.''°-'," ''/inn- 5. See «. r„„„,>.

another hai b«,n kill^ 'to comn^Sl te ,S °' '""'•
'l""'/''

"'>'»<' """'C'"! «
wrongful «,t ha, been "ieraltSZcu.^ }rA°"' '?• <'«""8«','--«l'«e<l by the
V. *e» fort. J,r. M. Co 25 cSin aS; .T^'n

C<i»«««ul Jf„/»oJ ii/, ;„.,„„„„
.railway comp.nv»orlh;;v7luVof«?S^^crth^v'^S''h°'""'"°y,r''r' <'"""""Mly
"f the aeath S the «.ured ZonXhe S^i^cS^l';°"''*"'1 '"" ^' *"' "»"<«'
principle ^„ formulated tr.,.i wwfone iLr,„i77

=»»?«"/ ••, nesliirenoe
; and the

an injury inflicted on the latter whi^hJi!IT,^^'"""'"''"'°°'"'''banother

V. ia.r,C»r
,r»e.OoVl^4?S£L'?8i.tiLrR".i-d*id«e.S.lf-!^

biMtory of
tl.o law.
//»(/(/ fMV.
liiilrhir.

Rah.ry.
It •!tun.
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Oticm V. GiUett,^ the Couit holding that» where the relation of master
and servant exists, a master cannot maintain an action for injuries
which cause immediate death to his servant ; Bramwell, B., dissented
very stronily on the ground that no reason can lie given for such a
rule ; while to estahlish sudi ti rule witliuut reason requires ver}'

clear authority. This dissent occasioned a vigorous onslaught against
the doctrine approved by the Court ; till the matter was set at rest
by the decision of the Court of Appeal in Clark v, London Qenerd
Omnibus Co.,' holding that neither at commou law nor imder Lord
Campbeirs Act can a father recover the expenses incurred by him
in burying an infant daughter residiiig with hira and whose death was
caused by defendants' negUgence. The reason for the common law
rule is not hard to find by those who are acquainted with the history
of the worlcing classes previously ,i the immense reduction in their
numbers by the visitation of the Black Death in ]34«, which in the
opinion of the landowners made necessary the Statute of Labourers'
and its successors. In times when yearly hirings were the universal
rule and the servants lived in the master's house, while the supply
of labour was in excess of the demand, an injury which left a sicic

servant on the master's hands was a cause of expense and loss. A
servant killed made way for another glad for the preferment.

By a & 10 Vict. c. 93, the common law is so far hmited that an
action is given against a person who by his wrongful act occasions
the death of another.

Section 1 of that statute enacts that "Whensoever the death of a
person shall be caused by wrongful act, neglect, or default, and the
act, neglect, or default is such as would (if death had not enaued)
have entitled the party injured to maintain an action anil recover
damages in respect thereof, then and in every sue'' case the person
who would have been hable if death had not ensued shall be Uable
to an action for damages, notwithstanding the death of the person
injured, and although the death shall have been caused under such
circumstances as amount in law to felony."

By section 2, "Every such action shall be for the benefit of the
wife, husband, parent, and child' of tha person whose death shall have

en so cansed, and shall be brought by, and in the name of, the
executor and administrator of the person deceased, and in every such
action the jury may give such damages as they may think proportioned
to the injury resulting from such death to the parties respectively for
whom and for whose benefit such action shall be brought ; and the
amount so recovered, after deducting the costs not recovered from
the defendant, shall be divided amongst the before-mentioned parties

morully mjujed surviveB Ijut a moment, and suffers, a right of action accrues ami
survives to the personal representatives. Thompson, Necliffence. U t}y76-7i4(t

1 L. R. 8 Ex. 88 Mpplth,, V. FranMin. 17 Q. b!d. 93, U4
»"»-'>•».

'
1 1906) 2 K. B. 64S. overruling BtdiaM V. OoUing, 18 Times U R. 43«,

3 23 Edw. 3.
_
The preamble runs thus : Quia magna para populi et mnxime oi" -

ranuram d termetU- ji nuper t» paliletUia nuritbalur, nmnaUi vtdenia ^retmlamVomnanm a paumaltm •erviauium, tenm mJuriM, niii talaria recipermi «
ccuiui, el al„ mendtcart v%aUnlei fn olio qtiam ptr labonm jxrmiren nrlum tuiim.
Chapter 8 of this stMute provided that the taker of Tn.im w^ges than 1= avvtc^'uiu-jTi-
(liven shall pay the surplusage to the town where he dwelloth, towards a pavment t,.
the Kuig of a tenth and a fifteenth granted to him.

t The mother of an illegitimate child has bj the law of .Xlotland no right to sue in
respect of n-gl,genco causing its death: Clarte T. The C'or«» Caai Co. (1891), A.
C. 4 1 2 J WMdv. Qray and Sana ( 1892), A. C. 876.
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TI,i?rLf"™ " "" rS. 'y ""'' '««''''* '>«" find and direct "'
Thi. gectlon wa. anienjed by 27 & 38 Vict. c. 95, ,. I, which provid™

then an act.on may be brought by persons for whn.,e \,enefit such

re,ZXl l''r"
'":>"•''" ";' '"',' ''«'" '"""•<'" ''y ""phonalropnsuitativc. .Section a providcH that the defendant may nav

r:s T,i^n:"
""° '-" ""'™' »p-«^"8 ">= ''•«-^!^&

fU^L'""''?"
''

t' f^," Pr"«P«' Act (9 & 10 Vict. c. 93) "Not more

ot complamt and ' Every such action shall be commeneeil withintwelve calendar month- after the death of such deceased p.ro„."By Be, ti.m 4 the plaintiff on the recor.1 is to deUvcr fill particulars

and o^tnit'orr^r "1' "*""* '''"''f ""y -''"' ''ail rSlght
" „l,^nt " 5 ' ""' "'""" """'''

= """^ «™t''"' •"' J-N"" the wordparent as u.ed m section 2 as including respectively father and

^™„ rJ^ w i
** *' including son and daughter, grandson and8™nd-daughter and stepson and stepdaughter

The first point that arose under the Act was to determir e bv what

L,Tf^^ Ti ""J""' '' "'"'"''^" »" '«'«''<"' «="« juries we e

.^ ll »^
""fortunate cause of it with the utmost amoun Ih ch theytlimk an equivalent for the mischief done. Here you must estimate

wrfnv L^ r '""I".
''"""''' "

"
""'y " """""'«' I"--- i fl

™^
a^lrve7v I ' •™1'«"»''"' a labouring man for the loss of

him f„;L.^ S -".V"
'""'' " """' f^^" hi"' enough to maintain

o hi ex Incel'^f
^''

P'^^'-'i'-'^.y-'^ "« not to coiSider the valueot his existence as if you were bargaining with an annuity office forin that view you would have to calculate all the accidents which night

matter. 1 therefore advise you to take a reasonable view of the caseand give what you consider a fair compensation."
'

Ihe main pnnoiple is that compensation is to be determined bvconsidenng what the man h- nself wruld be entitled to if he werealiveand suing, and not his representatives. This involves a combat on

o tKath'" m""' '':i' '"f
'"^'^^

r'^"'' '"' ''"-'•od Sn^du"to tne death. Where the deceased worked for a weeklv waoe—itwould be Identical with the loss of wages, with a delS to^'Lehe contingency of the means of earning\ages being defeated by o"herircumstanoes, plus the pain, suffering, and expenses during riong
Ilness. In cases of instant death it admits the lU of wages t, far a!he survivors had expectation of benefit from them only^Tub ect Z
ifcSes^X'TeT "'"*r^''*

^™ P-™"'"^ tteir bei.7earne3^in cases where the deceased was m possession of an income from
1 For the; wrongful killinj „( hi, i„f,„, „^rf , „.,„,lia„ !,.„ „„ rijht ( ,. .

".iaority i. tor iho fathS orToXr i,'S,i »f
»"»' o» ot .ervlce, during

Am. SI. K. .171 : note (Mm.L „/ dIra..M;3?l 1»1 k ?' T"' '-i
'^'^y'^ocnlz, 12

2? & 34

Viut c. 90.

Tjcgal prin-

('i])lesdeter>

ininitigtiiu

right tu
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invested property, it would seem to give compensation for pain and
sufierin^, but for nothing further. The ease of a man with a fixed

annual income—a pension, say—terminable by death alone, could not
possibly be met *' by the same principle (of assessing damage) as if

only a wound had been inflicted, ' so far as the death affects the sur-

viving relatives.

The test suggested was, therefore, obviously inadequate, as far as

it professed to be jwsitive ; in so much as it did not clearly discriminate
between the principle of damages apphcable under the Act and the
general principles uf damages in the case of actions for personal in-

juries
; and between the different position the plaintiff is placed in

when suing for the death of another under the Act, and the case of a
plaintiff in an ortlinary action of personal injury suing for damages
to himself. In its negative aspect it in^lieates that the hww to the
survivors in the inclusive meaning of the term, embracing as well the
sentimental affections as the pecuniary interests, could not be the
right principle, and thus it tends to eliminate one uncertain element.
The inclusion of sentimental regards as matter for com[>en8ation was,
however, contended for, in the next reported case, by kSir Frederick
Thesiger before Pollock, (!.B.,' in the Court of Exchequer. Evidence
tending to show circumstances that accentuated the loss, yet which
did not go to jiecuniary loss was there rejected. " It is," said the
C.B., '* a pure question of pecuniary compensation, and nothing more,
which is contemplated by the Act, no matter who or what the survivors
may be." " The meaning of this enactment is this ;—If a man's life

be valuable to his family by reason of his possession of an annuity, his

family have now a right to say, ' We have lost the life on which this

annuity hung,' and they may claim compensation for that loss, but
nothing more ; they cannot enter into the question of the shock to
their feelings."^

This opinion was to some extent qualified by Pollock, C.B., in

Pfftn \. G. N. Ry. Co., where he say.i :' ''
I am not prepared to say

that what is imputed to me [in GilUird v. Lanes. iS' Y. Ry. Vo.\ is correct
law—namely, that the statute enables the 'amily ' to recover that
which the deceased would himself have sued tor, Sad the accident not
terminated fatally ' ; probably the case of a tenant for life of a large

landed property was not within my contemplation. I agree, however,
in the doctrine that the damages must be given for pecuniary loss

alone."

The two cases wo have already considered were rulings at iVm
Prim ; Blake v. Midland Ry. Co.* the next case, went to the Court of
Queen's Bench. Parke, B., told the jury " he thought there was
great difficulty in fixing any measure but that of pecuniary injury

;

but that, if they considered the plaintiff entitled to any compensation
for the bereavement she had sustained, beyond the pecuniary loss,

they were to make their estimate accordingly." The learned judge
suggested to the jury to estimate the pecuniary Icbs by * iking as

i OiUardv. Lanes, d: y. i?y. ^o. (1848), 12L. T. (0. S.)3r.O.
3 Sir Frederick Thestiger. in showing cause in Blaku v. Midland Ry. Co., remarked

ffli thiM rulini: of the- Chinf B.imn :
" Thr iBsmnl juHgo entertains views wiikh may

probably be deemed peculiar on the subject of compensation for personal suffering.
When at the bar, his lordship, as counsel for the plaintiff in Carpue v. L. <L. B. Py. Co.,
avowedly withdrew from consideration as a subject of damages the bodily ' ..iSering

which the plaintiff had undergone."
8 4 B. & S. 402. 4 { 1852) 18 Q. B. 93, 96.
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much of the annual income as a wife living with her husband, and
maintained according to her station m life, might be supposed to
enjoy, and, considering this as an annuity, to reckon its value at so
many years' purchase as it was worth, reference being made to the
ages of the husband and wife ; then to deduct any sunw the wife
might be entitled to by reason of the death of the husband, and to
award the balance as compensation under the statute. It was ob-
jected that allowance -as not made for contingencies which might
lessen the annual amount supposed to be enjoyed by the wife during the
husband's lifetime

; and the learned judge admitted these should be
considered, although they were very difficult to estimate. The jury
having found for the plaintiff, a new trial was moved for, on the ground,
first, that the damages, if calculated on pecuniary loss alone, were
excessive, and that the jurv had not been directed with sufficient
exactness

; secondly, that they should have been expressly directed
to take nothing into consideration in the asBessnicnt of damages
except actual pecuniary loss. A considered judgment was dehvered
by Coleridge, J. He clears away the difficulty of those cases not Juilnnipnt of
provided for by the rule as originally laid down by Parke, B.,' where tl"«Queeii'i

the deceased suffered in a long illness, and where, il the measure of J|i"ji',„, ^damages was what was a fair compensation to the deceased, damages ColwidgcJ
would be recovemble for the pain and suffering, by the observation :

" This Act does not transfer this right of action to the representative,
but gives to till! representative a totally new right of action on different
principles."' The measure of damages Is defined to be, " not the loss
or suffering of the deceased, but the injury resulting from his death to
his family." The conclusion of the Court is," that the learned judge
at the trial ought more explicitly to have told the juiy- that, in assessing
the damages, they could not take into their amsideration the mental
mfferinga oj the jilaintiff for the loss of her husband ; and that, as
the damages certainly exceeded any loss sustained by her admitting
of a jiecuniaru ealimale,' they must be considered excessive." The
law has since been considered settled in this sense.

The next point raised was, whether the pecuniary loss resulting gumlion
to the plaintiff from the death in respect of which he sues, must "hi'tli"

arise from an actual benefit receivable, or whether reasonable expecta- Sf^'TST'
tion of pecuniary benefit is sufficient. In Fmnklrn v. S. E. Hij.thLJLmg
Co

, the plaintiff, who was old and infirm, had received assistance ^^'" "ctmil

legal obliga-
1 Armtworlk v. S. E. Ry. Co., 1 1 Jur. 758. 760. tion, of
a In Stninr v. Ward, I E. & E. 303, Lord Campbell said : " Wo conceive that the whether a

l^ginlatuie, in paaaing the Btatuto on which thin action ia brouyht, intended to give reaaonablo
an action to the representativen of a [lerHon killed by negligence only where, had he expectation
Hurvived, he himself, at the common law, could have maintained an action against •>' pecuniary
tlioiierson guilty of the alleged negligence." benefit should

'_The Beotcb law, which was referred to in the argument, is different from the be admitted.
English, and admits of a solatium for wounded feelmgs, and also for the pain and franklin V.
suffering inflicted on the deceased ; Bell, Pnnciples of the Law of Si-otland (IHh ed )

*.^- fty, Co.
i 202« ;

Dow V. Brown, 6 Dunlop. 534 ; NriUon v. Rodgtrn, 10 Duntop 32.5, 003 •

Auld V. Sfciirp. 2 Rettie, 191 ; M'MaaUr v. Caledonian Hy. Co., 23 Sc. L. E. ISl ;
-liliin V. Oourley, 5 Eraser 585. By that law a party whose intercuts had been injured
by a murder might maintain a civil action for damages called an action of aanythe.
meat against the murderer. A Verdict finding the prisoner guilty of the murder
would he con,-!iiBivo ag.tioet- him. but an aciuittal was not conducive in his favour
as against the claim for damages. Ma-harga v. Campbell, Morr. Diet. 12541, cited
Bahton V. Bowal, I CI. A F. 428. The dissection of a human body with;>ut the consent
of a near relative has fay the same law been held ground of action for solatium. Poltok
V. Workman, 2 Fraser 354.

• (1858)3H. AN. 211.
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BramaU v.

Lera.

from his ton to the extent of 3«. 6d. a wwk. The son wm killed by
the ne^igence of the defenilants ; the father brought an action for

compensation. Bramwell, B.. left to the jury whether the plaintiff

had a rea8on;ihIe expectation of any, and what.jwruniary lienefit frnni

the continuance of thn life 4»f the deceased. The jury found for the

ptai;itifF. The Vowti made alwtihite a rule for a ni>w trial, iiolely on
the ground that the damages were excewtive. On the question of what
waft the right tlirection, the direction of the judge was upheld. Pollock,

C.B., said :
" We do not say that it was necessary that actual benefit

should have been derived, a reasonable expectation is enough ; and
such reasonable expectation might well exist, though, from the father

not being in need, the son had never done anything for him." Never-
theless, the loss must be one arising out of the rt>lationship, and
not merely from the determination of a contract between them ; as

where the son was a skilled workman emphiyed at the market rate of

wages.*

Franklin v. S. E. Ry. Co. merely follows Bramall v. T^ees.- A
chemist by mistake for tincture of rhubarb sent laudanum, which
was administered to a child and caused death. The child was only

twelve years old. It was proved that at the time of the administration

of the laudanum the child was living at home getting nothing, and was,

pecuniarily, a burden to its parents. N<ttwithstanding this the

plaintiff, the father, obtained a verdict ; hut (Voinpton, J., doubting
whether the plaintiiT could recover, a rule was moved for, and grante<l,

as stated by Pollock. V.h., "not so nmcdi on the doubt the Court
entertain, as from the importance of the question, and there having
been, undoubtedly, a view taken by the learned jmlge which, I believe,

he does not now entertain." The rule wa?,, however, afterwards

abandoned.^
HiUionv. The Common Pleas, in Dalfon v. S.E. Ry. Co.* expressed their
a.E.Ry.Co. "entire concurrence" with the judgment of the Court of Exchequer

in Franklin v. S. E. Ry. Co., that "I^al liability alone is not the test

of injury in respect of which damages may be recovered under Lord
Campbell's Act." As to a further question, whether the expenses

Funeriil and of the funeral and mourning should be allowed, the Court said :
" The

^"""*"'*
J

subject-matter of the statute is compensation for injury by reason of

allowed. the relative not being alive ; and there is no language in the statute

referring to the cost of the ceremonial of respect paid to the memory
of the deceased in his funeral or in putting on mourning for his

loss."

What is " IP ^onabie expectation " of pecuniary benefits from the

life of the de'«Med was again mooted in Dttckworthy. Jahttaon} A
father sued for damages for the death of his son, aged fourteen years,

caused by the defendant's negligence. Two years and a half before the

accident the boy earned is. a week, though at the time he was killed

he vas not in any employment. A verdict was given for plaintiff.

1 aykf)i V. N. E. %. Co. (ISTf)). 44 L. J. C. P. I»l.

2 ( 18.-^7) 2»L.T. 0.8. Ul. 3 20 U T. (O. 8.) 166.

4 (1858) 4 V. K. N. S. 296. See iM<r foamwdl, B., in O^torn v. (JilUU, L. R. 8
Kt, 9fl.

s (IS59) 4 H. & N. 6G3. Condon v. Oreat Southern d) Wtvlem Jig. Co., lt> Ir.

C. L. R. 415, is a similar ratw. A wi-iow soed for diimageB upon thfl deiith of lier son,

a boy of foiirtwn, wlio Itad never earned wagea, but wboae capability was valued at

Rixitence a day. The Irish Court of Exrhequer held that tlio probability of hi* eunui^
inorB and devoting part of his oamingH to hia mother is evidence to go to the jury
upon the questioD of damnges ; also that his post tilial conduct ia evidence.

Duetivorth v.

Jokn^on.
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The Court refuttt^d a new trial on the grouiul that tlie question of

value to the father was a matter to be submitted to the jury. The
test applied w whethi-r tliere is " Bome evidence of a prospect of benefit."'

Braniwell, B., was rt'hutant to leave mo wide an i»*Hue to the jury ;

" foi if the jury are solely tn judge in Hwh mattt-rs in every rawe

where a t-hild iH killed it will he difficult to prevent them from giving
damageH by way of solatium ; whereas if the plaintiff irt compelled to
give evidence of the value of the child's services and the cost of main-
taining him it might keep the matter straight and prevent injustice

being done."'

In Pym v. 0. N. Ry. Co.,^ the facts showed that the deceased
was a man of considerable landed pro|>erty, which, by his death,
went in greatest part to his eldest si>n. The property was thus un-
diminished, though the mode of its distribution was affected. An
objection was taken, that since had death not ensued from the effects

of the accident, deceased could have had no right of action against the
defendants in re8j)ect of a pecuniary loss, arising only on his death
the a<;tion could not be maintained by his representatives, i host- right

was a mere continuance of that which would have accrued to the
deceased if he had lived. This was thus met by Cockburn, C..T. :

" The condition that the action could have been maintained bv the
deceased if death had not ensued, has reference not to the nature of the
hws or injury sustained, but to the circumstances under which the
bodily injury arose, and the nature of the wrongful act. neglect, ()r

default, complained of. Thus, if the deceased had, by his own lu-gli-

gencc. materially contributed t^) the accident whereby he lost his life,

as he, if still living, could not have maintained an action in respei-t

of any bodily injury, notwithstamling there might have been negligence
on the part of the defendants, the present action could not have been
supported. But supposing the circumstances of th)- negUgencc to have
been such that, if death had not ensued, the deceased might have
brought an action in respect of any injury arising to him from it, we
are of opinion that his representative may maintain an action in respi-ct

of an injury arising from a pecuniary loss iwcasioncd by the death,
although that pecuniary loss would not have resulted from the
accident to the deceased had he lived."*

Assuming a right of action, it was next contended that, as the
deceased was possessed of a fortune, which would not be diminished
by his death, and which passed to the class of relatives whom the
statute meant to protect, there was no loss caused by his death. The
short answer to this, as given in the Exchequer Chamber, is, that the

remedy is given, not to a doss, but to individttaU ; and therefore those

of the class who sustain actual pecuniary loss may sue, though others
of the class are large pecuniary gainers by the death. " The principle

which governs these cases," says Erie, C.J., is "to consider whether
there was evidence of a rea.sonable probability of pecuniary benefit

t 4 H. & N., per Wataon, B.. G59.
i Vkaptnan v. VIof&iMif (1858), £. 1'.. & E. lOK, m fur hh it ivlatrs u, Uird ( tiuiii.U-ll's

Avt, in only on a pleading point whether plaintilf, §uing uk luliiiiiuBtr&tor, tuiilj

recover without espresa alieaition tif penuni-trv (l:!ir!:".L'!'.

a (1802)28. *S. 7Ji», 4 b. &.S. 31(6.

4 2 B. & S. 767. In Seward v. Vera Cruz, 10 Ap[.. Uas. 69, 70, Lord Blackburn
d:i]cribed the action under Lord (,'ampbell'H Act " iih an action which is new in itn

species, new in ita quality, new in its prim-iplp, in every way new, and whicli can only
Ih^ broiiffht if there ifl uny person imawering the description of the widow, parent or
child, who under such ciromoitAnces ciufferH pecuniary Iimb by the dentli."

fv"! V. <h X.
Ry. V...

RiKl.tof
a'.'tiuii not
ameri.
eoDtinuance
ofdeceased 'h

right.

Ki^ht of

iu>tton not
fur the
benefit of a
clafls but of

individuals.

The principle.
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to the partiei if the death of the deceMtnl h«d not occurred ; and ww
it k. t by reason of that death, caused by the wrongful act, neglect, or

default of the defendants ? If this were so, then there is a case which
the judge must leeve to the jury,"*

A distinction was drawn in Boulter v, WebHet^ between expeniies

cauHcd by the injury and by the death. Dalton v. 8. h. Hff.

Co} had declared that a claim for funeral expcnseii could not ho

maintained. In Boulter v. Web»ter it was sougnt to substantiate a
I'nm for medical expenses incurrml during the illness of the cliild

' oiiKequenc Upon the accident. The Court refused to entertain it, nnil,

nileil that the damages recovered under the Act must, in all caHiit,

be in the nature of special damage, and that no action is maintainable

upon the Act for merely nomirml damages.
This is consistent with the Irish case of Condon v. Gfnit South and

Western Ry. Co.,* where it was suggested that "any service, however
small," such as might, if rendered by a daughter to a parent, enable the

])arent to sustain an action fur her seduction, would constitute a

Hufficient ground to entitle the plaintiff to damages under Lon^l < 'amp-
bell's Act. The Court refused '* any sanction to that argument," and
added :

" Between the small amount of service which may be suflicient

in many cases to save the plaintiff from a nonsuit on the technical

ground on which an action for seduction is still held unsustainable,

without some proof of actual services showing that the female, who
had been seduced, wan, at the time of the seduction, the plaintiff's

servant, and the pecuniary loss which must be proved in an action

under Lord Campbell's Act, there is no sort of analogy."

This doctrine was further expounded in two other Irish coses,

Bourke v. Cork and Mucroom Ry. Co.,^ and Hdleran v. BagncU.* In

the former, the father, a respectable tradesman, whose position made
him independent of any earnings his son might have afterwards

been competent to gain, sued for damages for the death of the son
caused by the defendants' negligence. The Exchequer Division held

him not entitled to recover ; on the ground, first, that a reasonable

expectation must be shown that profit would be made by the con-

tinuance of life ; and secondly that there must also be a reasonable

expectation that ^ome part of the profit so made would become the

property of the person on whose behalf damages are claimed either as

> 4 B. ft 8. 406. Cp. Beckett r. Orand Trunk Ud. Co., 13 Ont. A. R. 174; and
St. Lawrenet A Ottawa Jid. Co. v. Lett, 11 Crii. H. C. R. 422, where it wu held that
although OQ the death of h wife catued hy the nefjligooce of a railway cuiu|>any, the
htuband cannot re<!over damageH of a aeittiuientnl character, yet the low of noutiehuld

aorviees accustomed to be pertonucd by the wife which have to bo replaced by hired

services, ia a sabotantial lo"!t for which damages may be recovered, as is also thu lotm

to the children of the oare and moral training of their mother. At 433 Ritchie, C.J.,

said ;
" I think the term injury in the atatuto means substantial injury as opposed

to mere sentimontal." . ..." I am free to admit that the injury must not be Henti-

mental, nor the damages a mere solatium, but must be capable of a pecuniary estimate,

hut I cannot thiok it must neceHsarily be a loss of so many dollan and cents capable
of calculation." Gwynne and Tnttchereuu, JJ., disHented, un the ground that pecuniary
compensation proportionate to an injury done to a person by such a person being
deprived of anythmg, shauV'l be the value expressed in money of the thing of which
they have been dojrivcd ; and that where a money standard ia not accurately nppli-

cahV there can bo no recovery. The controversy in Canada is settled by Orand
Truitk fly. Co. v. Jeiinin^.t, 1.1 App. Caa, 800. See sha poxl, Ifll, note 1.

3 (lgOS)llL.T.(N.S.)5»8. 3 4C. B.(N.8.}206.
4 (1865) 16lr.C.L.R. 421.
» (1879) 4 L. R. Ir. 682 J Johruton v. 0. N. Ry. Co., 26 L. R. Ir. 691.
e 6 L. R. It. 333
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oj Iwunty or of right. Briditi v. North LonJon Ru. Co..'" uy% p.ii„ o«
rillM, C.B., and other cum, Amilt that in rfttcrmining the pre-
liminarjr quention whother there ia evidence to go to the jury in aupport
ol any particular proposition, we muit Ulie notice of, and, to a ceruin
extent, act upon, the ordinary expt^rienren of human Ufe. Acting upon
thia exiierience, my view i«, that thin boy woulil have Iwen more likely
a source of expense than of profit to his father. But, bo this as it may.
It IS clear that, up to the moment of the unfortunate occurrence in
which he met his death, ho had never contributed one sixpence to the
support of the family. It is equally clear that the position of the
father was such as to put him far beyond the necessity of resorting
for his support or otherwise to the earnings of his child. The case is
one in which there was no moral duty upon the part of the child to
contribute any portion of his earnings to the parent or family."

In the other case' the child killed was about the age of seven, and lloUmn w.

the only evidence of peeuniory loss was that she had been in the habit ****•
of rendering trifling houscholil services. The language of Morris, O.J.,
falls somewhat short of that used in Bmmnll v. Lett,' and Ihickworth v.
Johnton} Ho states once again that " the loss must be a pecuniary
loss, actual or reasonably to he expected, and not aa a solatium ;

"

and adds a proposition, eminently reasonable in itaelf, but which is
not found in the English cases :

" And there should be distinct evidence
of pecuniary advantage in existence prior to, or at the time of, the
death. This advantage must be a benefit to the plaintiff." " There
IS no instance," says the learned judge, " of an action for loss caused
to a plaintiff by the death of a person of the tender age of the deceaaed

"

—seven years.

The rule suggested by Morris, C.J., that there must be distinct RuI, .»,
evidence of pecuniary advantage in existence prior to, or at the time «««^ by
of the death (interpreting the term " pecuniarv advantage " by the 5'°™i£"'''
clause "actual or reasonably to be expected "), "would go to meet the

"'"'""*'

difficulty pointed out by Bramwell, B., in Diickumlk v. Johmon.' Still
the riile, as suggested, can scarcely be n^onciled with Bmmall v. Lett ,*

for there, though the child was twelve years old, she had never earned
anything, and, beyond the mere fact that she wa.< five years older,
there do not fceem to have been any facta warranting an inferenc
more in favour of her ability to earn than in the case of HolUran v
BfUJtWtl,

The Irish Court of Exchequer considered the matter again in iiuUr Th,
HjUl v. Thf a. N. Rij. Cii. (.,' Ireland.^ The action was brought by " " «». Co,

the plaintiff, a laundress, for the death of her mother, who was killed
"""'•*

in a railway accident. Negligence was admitted by the defendants,
who traversed plaintiff's pecuniary loss. It was proved that the
deceased lived with the plaintiff, by whom she was lodged and main-
tamed

; and that the deceafed assisted in the laundry, in keeping
house and cooking and serving meals. It was not, however, shown
that the value of the services of the deceased exceeded the cost of her

I L.B.6Q.B 377; L. R. 7H. L. 213. a 6 L R Ir 333.
' 2!)L.T.(0.S.)11I. , ili.tN 853
' 4 H. ft X. 653. t 20 L T (0 S)lll

,J^ ^S- ''•.'*,°' P",^'"". C.B., 2M. In WcJU v. 0. N. 'llw.'ci>. 26 L. B. Ir.

T»;l J^l^- ; 'If'
"' ""!' " '/"«'' "" "'"'' »"""= i'&gnie''i 1" """ V.T»eO if. Jiy. Co. «8 to the o»M of prool .... but I cumot .dmit with Murphy. J.,

th«t It OTMTulert Da^hmrtk v. J^hium. It could not do .o ; .nd though .Murtihv
.1.. diupprovad ol Dntlrnrh v. JoAnmn. Ih* Chief Baron dUfinguUhnl "l, iind onlv
went BO far as to ahsre the do.ibt eipiBtMd by Lord Bramwell"



ito NE(iUOBNCE IN UW.
P.llr..c.rt.<, upp>it. " [ rntiTUiii cItiM' o|>iiii.m." t»yi I'allw, t'.B., " that the
|i«i«i..™i. vrnliot .Rniiot »t,iii.l, Iwving nuanl ti. thi. oriliniiry prinriplMi u to

imuM of pmof. Tci niuihUin the action thiji* miul liavn bmn |»'<:uniary
liHw ti. thn jilaiiilifl caiwnl ty thn Ui'nth. Thr I'linliiioi., thrrrfon-,
ii( «uih km niiwt Imi fBiiiimtivDiy ivUblinhnl. Tii ili< mi, ir i> nut
"illHiwiil to pnuT 11 il.it.. of foiu whirh Ik » n.n«i«U'nt with tba
Iwiii*, an with Ihn pxinti'iice, of luoh Ium. It followa tliat if that
him liciwnil" iiiHiii !)om«thiiiu "h'fli niay or may uot i!«i»t, hut thn
exi.tfiino of whii h haa not hmn provMl, and cannot nsaaonahly hn
infiTri'il (mm thf f«.M in pr<iof, thn plaintiff miint fail ; an<l if thn fact
in .(umtioii lie on. iarly within thn knowliKlge of the plaintiff and
not of thn ilcfcnilai.in, iin dilBculty of infnrring it when not directly
prnvwl in incn-anid." " I doubt whether Dmkmrlh v. Juhium is an
aut.iority in favour of thi' ijaintifl. Them the iBiy's wagna were fixed

four Khillinipi a wink. Tlw «lle((iHl vuguei.eini wa« in thi' value oj
bia iu|i|Mirt

; hut if the jir.iwi earninoii of the family wen. proved (aa
IwMibly they may huve been, althounh it doea not appear in tlio report),
the (leeinion of llin three jiidnnH who thought thn evidence aulBeient
would Im correct. For myreU, however, taking the evidence in that
cane an miKirteil. I nhare the doubt cxpreMed by Ixird Bramwell in hin
juilgnient

;
and if Ibe decinioii eun be pn'owd to the extent of auataining

thn prewnl verdict, I muni, with great deference, decline to follow it."
" Following the principle acU'd iiiHiii in this Court in Hourkc v. Cnri
and Mmrmm R,j. Co.,' I hold that the evidence at the trial waa iii-

"ufficient to sustain the plaintiflV case, and that the verdict muat be
.*t aside. But for fhietworlli v. Jnhntnn I should be of opinion that
the venlic!t ahoiihl be entered f'.r the defendants ; but as there is tome
doubt whether llie omission to give evidence of the pecuniary value
of the services was not in eou»ei(uen< e of that decision, which was
to a cerlain extent recogni»i.l in this fourt in C'oniian v. Grml
Smtttern and tteslfm Ri/. Co.,' I think that the plaintiff ought not
to b<' concluded by it, and that conse.iuently there should be a new
trial."

In the Hulwequellt case of H'W/c
FitJgilil.on,L.I.,said: "Itlii
Banni u\ fhttt v.O. \. _
primary .miM of proof ! If ho has, the onm of rebutting it is shifted to
the defendantK. Thisc|uestion must be determined ineachcasa onita
own facts, and autliorities ore material only as instances." The facts
showed that a < liiM of ten who had been negligentlv killed on the de-
fendants' hnedid "the work of the house "for her lather and mother

;

and there wtt.s further e«dence that the parents were obliged to him a
subslitute at threc-undsixpence a week and herkeep. Ihis the six
J
udgcs of the Irish Court of Appeal held to be evidence sufficient to go to
a jury, and which would justify them in concluding that the services were
of pecuniary value exceeding the cost of maintenance and education.
Any expressions then in Ouchmrlh v. Johnson ' which go to lay down a
rule that in every case where a child is killed, the jury are to determine
whether damages have been sustained, must he taken to b« aeriouslv
discredited by the doubts both thore and in the succeeding came.

In what circumstances letvices are to be considered as rendered gra-
tuitously or for remuneration was the subject of decision in a Scotch

n. «. «j. cv
../ Irtland.

By. Co. » of Ireland,
I think the trui' >|Uestion is stated by the Chief
Ry. tV,' viz. baa the plaintiff sustained thn

Services

—

whether
gratuitous or
remunerated. 4 L. R. It. fiaa. * 10 Ir. C. L. K 413

1 26 L R. Ir. 281).

> 26 L. R. Ir. M8, SM.
i 4H.lN.6e3.
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CM»,' whioh lodlcatM that the quMtion of rrmuiiKralion iIoikiiiIii, not
upon *nv gonaral prMumptioo, but on Ihn coiuHlmtion of th<i wholn
•urroundjn||> in which the wrvirm wx mrfonnnl ; if »ny Ri-nenl prn-
puimption in favour of urvirni i-xirt, it in it hnt • wiak onr. anil
i<ai.ily rolmltnl hy inilirationn that thi> iirrvicni an inti'iiitod to b«
KratiiitiMiii,

A Mmriirhat ilillrn-nt aapm-t of thr numtion iiwt •lin.'iinnl wan //,,»,„„„„.
ln-at«l m //rtAwiajfem v. AT. K. «y. (<„J when, a fath«, fiftyiiin.. • *.*«,.
yoacn of asK anil inArni. huihI for th« ilrath of a ion who hail

'"

riintnbutnl to hii tiippitrt fivi, or nix yxani pr«vioiiiily, whil" IhK
father hail l>m!n out of With, ami who had not iloni' no nii

••
I

havo alwayn," laiil Kiflil, J.. " unilnmtooil thn ruin laid down liy tli«
dnciiiionji in iiui>h ea«.>^ to hn that there munt have huen a reaaoiialiln
ex|iecUtion of pecuniary uilvantaite to the relation from the life of the
deceaaed. The defendanU' eounnel alleKra that there ia no ovidenie
"I any lueh reiuonabin expiTUtion in thin laae. I cannot conic to
that concluaion."

The el'nienta of " iiciiniar}- low" were cnnsidenil in RoirUi'i v. (j,»^,,
i. .V y. fir Ru. ('„,' The pluintil! «ucd. for the lieneBt nf the mother, i, * JV ic
wife, and children of Ihc dc<;caiied. The mother wan ciitill.^d to nii ** '^

,
annuity of 13110 during the joint liven of herself and the deceaned,
Kccurwl bv hill jienional covenant. Kelly, C.B., told the jury that
"they might if they ..ought pn.per, calculate the ilamagen which Kriiy C B
the mother of the deceaiied was entitled U> rwiivcr, bv aneertaining •umminiup.
what u the aum of money which would purchase an annuity of £»») for
a [icmon sixty-one years of age (the ajte of the mother), according to the
average duration of human life ; that, necording to the Carlisle Table.^
It had liein Ptated that the average ilur.ii :oii of the life of a man in gissi
health and vigour, who had arrived at the age ..f forty vears |lheage
of the deceased

I.
is twenty-seven years and a fraction; and that they

might, if they thought proper, take as a guide in their calculations
of the damages recoverable for the wife and children that sue h was
according to these tables, the probable duration of the life irf a man of
fort^ years of age in the lircumstanccs in which the deceased w»>."

lo this direction, so far as it referred to the case of the mother, Krr.,t'.
three ernirs were assigned. Virst, th.it she hud lost an annuity for the ""-u"!
joint lives of herself and her son, and that an annuity for her own life . ,

only would be of < onsiderobly greater value. An oversight to this S'l'iv™
extent was admitted, and the matter was treated as an obvious slip '"•'

which must have been cor'ected had it been pointed out.
Secondly, thai the \alue of an annuity would bo that on an average y i

life
;
and the ju.y ought to have Iwen told to make an allow vnce for

"
'

any defect in the health of the life.

<M this point, Blackburn, J., said :
" The particular life on which an

annuity 18 secured may be unusually healthy, in which case the value
of the annuity would be greater than the 8ver:ige ; or it may be un-
u.sually bad, in which case the value .ould be less than the average :

"

.... "We think" " the jury might properly be directed to ronsider

1 Thom^H V. Tkommn, Trmit,,. ill Kellio J3.1. per L.ird Sliand, 33,^. Seo .
.li»;ii»«lori im re»«i«ml)loein«otiitioo of lieni'lit,- .tfo«.« V. «,,(„„ |» ()„t R |

;
» h«l. w,in fiugibbon. L..I.. in Wolle v. 0. S. «y. Co.. 26 L. B. Ir SOU is tha
peciuiiaiy dsmw of which the pluatiff must pve ovideaoa I In my opinion

» (1873)L.R.8Ei.Jii. Csfrof r«™oa( «y. Co. v. fmsMm, 35 Can. S. C. K. «S.

of
annuity on ai

avfM({0 life.
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the lives in question OS average lives, unless there was some evidence
to the contrary

; and if there was evidence to the contrary, the party
excepting ought to have placed it on the bill of eiceptions."" That
IS, there being evidence of damage to go to a jury, itis not a misdirection
to tell them they must assume it is a normal and not an abnormal case.
Howman, J., dissented from this, without giving his reasons.

Value miint be Thirdly, that "the value of the annuity spoken t'^ in the evidence

men'i'^'^h
""^ "*" ^'""^ "' °" annuity on Government or other very good security

;

Terygood ""^ ''"' ^^^ annuity last was that secured by the personal covenant of
lecnrity. the deceased, and therefore of much less value." This also was allowed.
Further There was further an exception that the learned judge should not
«c,pt,o„ », have directed the jury that they " might, if they thought proper, take
probable " * gifide, in the calculation of the damages recoverable for the wife
Suralion and children of the deceased, that the probable duration of the life of a

man°,Me
">»".»' '"rty years of age in the circumstances in which the deceased

M.iority of u"^
18 twenty-seven years, according to the Carlisle Tables." Black-

theCourtheld P":^' >' *"<* *•"! majority of the Court construed the meaning of the
thatthe Judge to be that this was an element to be taken into consideration

Sutatton ^ ""''" "'"' "'" ™' "* *'"' ""dence
;
and held that if so, it was

by aetuariea' 'mexceptionable. Brett, J., dissented,' on the ground that the in-
t«ble«w»an variable direction to juries, from the time of the earliest cases on the

fle™;!'°'
'»*''''« ™*i' tl>™ had been "that they must not attempt to give

Miteraiiofi ot
damages to the full amount of a perfect compensation for the pecuniary

«!i«jyfy- injur}-, hut must take a reasonable view of the case, and give what
they consider, vnder all the armtmhincfs, a fair ampensalUm." " I
have a clear conviction that any verdict founded on the idea of giving
damages to the utmost amount, which would be an equivalent for the
pecuniary injury, would be unjust. Founding my opinion on that
conviction, on the declaration of it by Parke, B.," and on the ordinary
directions of judges, which directions have not been for yearschallenged,
I conclude that the direction that I have enunciated is the legal, and
only legal, direction. A direction which leaves it open to the jury to
give the present value of an annuity equal in annual amount to the
income lost for a period supposed to be equal to that for which it
would have continued if there had been no accident is a direction, as
it seems to me, leaving it open to a jury to give the utmost amount
which they think is equivalent for the pecuniary mi.schief done, and
such a direction is a misdirection according to law."* Brett, J., was
.. 'r

'" ^'''*"'"'»- ''' ''''• ' Piil«<ii<'. lis U. S. (1 1 I):iii») 54.->, Gray. .1., says. .1™.
Lifn and annuity tablee are framed upon the basia of the averafre duration of thi-

livee of a Rreat number of peraone. But what the jnrv in this ea»e had to conaider
waa the probable duration of the plaintifT'a life, and of the injury to his rapacity to
earn his livelihood." ^

2 L. K. H Ex. 2SI. Possibly the great men-antilo exiierienre of the learped judire
siigRestwI the two kinds of indemnity obtainable under a eontrart of insurance. See
.T Kent, t_"omm. 335 : /'tttiwjn v. UntV€r*it Marine tnaurnnrt Co .i}ii B D 192

J .IrmauMrth v. .S. E. Rg. Co.. 1 1 .Jur. 7.M. Reference to the ease will show that
Parke, B,, was speskiuB of " an ec(iiivalent for the mischief done," in the sense of full
compensation, not only for actual loss, but for injured feeling. E.g " No sum of
money could compensate a child for the lose of ita parent." This is even more obvious
froin the sentence, " S. anely any sum could corapenaate a Isbouring man for the loss

*
'"2.l'

'* ''^"^ merely the calculation of the money loss, this would not be
true The Am frisa ruling ot Parke, B.. and the consider^ judgment of Brett J
oscillate between the two meanings.

* Another consideration in favour of the rule which he considered to be law is thii'
stated by Brett. .T.. in an eaiher part, of the sani- judjrment :

" If juries: do Eive cu.-h
d.mages poor delendsnts will be ruined, and the defendants most liable to such actions
will not be able - ...
Are, then, rich wTongdof

to carry on their businew upon the same terms to the public as now
WTongdoers to be more lightly dealt with, that poor wrongdoers mathat poor wrongdoers may
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therefore of opinion that evidence of the orient value of an annuity

ha"e be^Td^Lr'"""* "" """''' '"^'''™''*'" ""» ""'"'''
-'

Cnn'jJof/'''"/- ^i.*''-
«:•«*: C"-' "W^h <^«n,e twice before theLflurt of Appeal on the question of the assessment of damaees the caseo( Rowley v. £. <* JV.V. «y. Co. was considerably XSsedIngiving judgment on the second appeal, Brett, L.J., thus exprisedhimself

:
"It was

m

effect decided in Rmikt/ v. L. d N W Bu t°oT.t
It 18 a misdirection to tell the jury they oTght to try o gi™ a Mrfe"compensation

; by that I apprehend was meant a perfect arithSca
compensation." "The Court of Exchequer Chamber were of o^Wonthat this attempt to give a nearly perfect compen.sation was wrong
because a jury must necessarily leave out a multitude of circumstancSwhich they ought to take into consideration in order to estimate aperfect compensation but which no human ingenuity and no evidence

r^oSrt^f S^rCha^be'"
''"''-' ""-''y ' ^-'^'o- "^

A reference to the judgments will, however, show that Brett L Jmisapprehended the effect of the decision he refers to. The ChiefBarons direction was "that, according to the CarUsle Tables, it had

U^Hl, 1
*.° »™™«« .duration of the life of a man in goodhealth and vigour who had amved at the age of forty years is twenty-seven years and a fraction

; and that they might, if they thought

K^K ' •, *"/ ^,i'-
'" *?"' '^'Jeu'ations of the damages recoverable

Z^rt ""5
"""'.'r?' ',^** '"'^ ™''' '«'™^*''K to tiese tables, theprobable duration of the hfe of a man of forty years of age in the

circumstances m which the deceased was." Blackburn, J., iHvine thejudgment pf the majority,' disaUowed the exception that was taken
to this. We thliik this cannot be construed as meaning more thanthat this was an element to be taken into calculation by the jurvwith the rest of the evidence

; and, if so, it was rniexcej-tionable."
Brett, J., dissented as the direction left " it open to a jury to give theutmost amount which they think is equivalent for the pecmiiary
mischief done, and such a direction is a misdirection according to

nfTi,„ T i ?!|,- i i"
"^TT"' *f,

"'* direction in the present"case
of the Lord Chief Baron.'" Brett, J.'s, view did not prevail

further, this statement of the law by Brett, J., was caUed in
question in the appeal on the first trial in Phillips \. L. & S W Rv
" wi, ?'^"' ^^' ""' ".''^ ^" ^"^ "olker during the argument;What do you say would have been the correct direction to the
jury in Rowley, case ? The answer was that the jury must take
into account the value of an annuity during the joint lives of the
covenantor and covenantee, having regard to the mode in which
It was secured, and to all the circumstances of the covenantor,
not .uBer beyond momure ! or ia the f™r that laige emoloyers " will not be >ble to

;"r„"„'Xt^",re "nrry'Siz^rr'"' '° "°^'""" - °™ "'°«''^»'-»?

™ J^""'
/"*'"''? "„'' * * "• % «". S Q- B. n., per Field. J . 711 • p-feet

,-,' 'C, p.p. 280! 5Q.B.b.7li. .See/'e»»m/ra»ii''o. V Ron 102 U S ll'Olt^l

* 3 IP 'a?. ""o22
'' '^''^" General Omn>t»,a Co., lOTimWL. R. 2fl8.

VOL I
' ^'' "* '^^^ ^- ^*-

Brett. L.J.'»,

view of the
effect of

Rowley 7.

.V. IK. Ry.
Co. in

Phillipi V.

L. A- S. W.
Ry. Co.

Kelly. G.K\
direction to
f ho jury.
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Jamctt, L.J.'i

view in

Phillipt V.

L. * S. W.
Ry. Co.

Bramwfll.
L.J. 'b, view
PhUlipH V.

L. (t S. IV.

Ry. Co.

And James, L.J., Bubsequently aaya :
^ " The proper direction to the

jury, afl it seems to me, would have been to tell them to calculate the
value of the income as a life annuity, and then make an allowance for

its being subject to the contingencies of the plaintiff retiring, failing

in his practice, and so forth." And presently, turning to the facts of
the case before him, the Lord Justice said :

" I think that what Field,

J., meant to say was :
' So far as the injury results in actual pecuniary

loss, you must give the plaintiff full compensation for that loss ; but
80 far as he is entitled to damages for the suffering of being made a
helpless cripple, you cannot proceed upon the principle of making full

compensation.' " In giving the judgment of the Court, in which Brett,
L.J., concurred, James, L.J., says :^ " You are to consider what his

income would probably have been, how long that income would
probably have lasted, and you are to take into consideration all the
other contingencies to which a prai-tice is liable."

In the second case in the Court of Appeal, Bramwell, j^.J., very
'" clearly expresses the same view •? " I have tried as judge more than a
hundred actions of this kind, and the direction which I, in common
with other judges, have been accustomed to give to the jury has been
to the following effect :

' You must give the plaintiff a compensation
for his pecuniary loss, you must give him compensation for his pain
and bodily suffering. Of course, it is almost impossible * for you
to give to an injured man what can be strictly called a compensation,^
but you must take a reasonable view of the case, and must consider,
under all the circumstances, what is a fair amount to be awarded to
him.' I have never known a direction in that form to be questioned.
I may take the common case of a labourer receiving an injury which
has kept him out of work for perhaps six months. His evidence may
be that before the time of the accident he was earning twenty-five
shillings a week, that during twenty-six weeks he has been wholly
incapacitated for work, that for ten weeks afterwards he has been able
to earn only ten shillings a week, and that he will not get into full worlc
again for twenty weeks. The plaintiff will be entitled to twenty-five
shillings for each of the twenty-six weeks, and to fifteen shillings for
each of the ten and twenty weeks.* He is also entitled to some amount
for his botlily sufferings and for his medical expenses ; and in this

manner the compensation to be awarded to him is estimated."
Lord Bhuk- To these authorities must be added the authority of Lord Blackburn.

theHnu!^*of" ''^P'^a^i'ng in the House of Lonls in Livingstone v. Rawyards Coal Co.,''

LonlHin he says :
" I do not think there is any difference of opinion as to its

AottTrf"'
^'

^*''"S » general rule that, where any injury is to be compensated by

Cm^Co.
* damages, in settling the sum of money to be given for reparation of

damages you should as nearly as possible get at that sum of money
which will put the party who has been injured, or who has suffered, in

the same positinn as he would have been if he had not sustained the
wrong for which he is now getting his compensation or reparation.
That must be qualified by a great many things which may arise—such.

^ ^c. H4. 2 L.c. 87. 3 5 C. p. D. 287.
* The l^)rd Justice does not say that it is not legal, and that the elcnit-ntji whicti

would enalile an approximation to it are not admisHililn ovidem-e ; he ways merelv, it

iu " almost impoasihle " to do so.
s I.f.. to rcrstore to him the posHibilitic-s of the fiiturp.

« There must ho deducted from this, however, to make it strictly und theoretically
correct, the possibility of some occurrence that might prevent his earning the money, as
is done in the case of thf annuity, 7 5 App. Cue. 39.
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for instance as by the consideration whether the damage has been
mahciously done, or whether it has been done with full knowledge that
the person doing it waa doing wrong. There ,ould bo no doubt that
there you would say that everything would be taken into view thatwou d go most against the wilful wrongdoer-many things which you
would properly allow m favour of an innocent mistaken trespasser
would be disallowed as against a wilful and intentional trespasser on
the ground that he must not quaUfy his own wrong, and various thines
01 that sort. *

° e

T „;t"» k" *Td °[^}'^ controversy is presented in Praed v. Graham." u„, B.hcrLord Esher, M.R., there formulates a rule regulating the granting mK.T.'
of a new trial on the ground of excrssive damages: "If the Court

'"""<"•

having fully considered the whole circumstances of the case, come to
'

this conclusion only, ' We think that the damages are larger than we
ourselves should have given, but no' o large a» that twelve sensiblemen could not reasonably have given them,' then they ought not
to interfere with the verdict." E.>tception to this was taken in John- , i ,.ton.. 6. W Ry Co..' the case not'^of death but of disabUng in^y il'SXco.
based upon the law as laid down in Phillips^ two ca»e» Ld the
proposition approved was that " it may sometimes be right to order anew trial, although it cannot be said that the damages arc so laree
that twelve sensible men could not reasonably have given them-that
IS in a case in which, although the Cuurt cannot come to the conclusion
that the damages are perversely large, yet the amount enables the
Court to say that the jury must have disregarded a direction as to themeasure of damages that they ought to have regarded." Williams
L.J., then cites* "the rule laid down" m Rowky's case, "that the
jury may not properly assess as damages a sum of money equal to the
present pnce or value of an annuity equal to that income which would
probably have been earned by the plaintiff but for the accident " and
approves a direction : " There arc the accidents of life and other
elements which have to be taken into consideration which ought to
prevent you giving him such a sum as would be simply an investment
for him and enable hira to do nothing. Still he is entitled to a fairsum considering the position for which he was htted and the position
in which he IS now.

iuo.u.m.

The conclusion arrived at by the most authoritative Court in thcThovie»„f
I n^dbtates IS 111 accord with the preponderance of English authority the s„,..™o
fn VKksburg M. Co. v. Putnam" the rule is laid down that for a personal l'."""

"' ""
..qury a plaintiff is entitled to recover compensation so far as it is .™;S, '1'^:"
susceptible of an estimate in money for the loss and damage caused to iheiSS
liim by the defendants negligence, including not only expenses in-

'"'"

curred for medical attendance and a reasonable sum lor his pain and
suffenng, but also a fair recompense for the loss of what he would
.itherwise have earned in ,ii3 trade or profession, and has been deprived
C.1 his capacity of earmng by the wrongful acts or defaults of the
.Icfendanta. Further, that standard annuity tables are admissibleM evidence of the capital value of loss, though they are subject to

' So» the remark!
How. M. Tr. 17.1, is ,

' 24 Q. B. D. f,;>.

* I.e. 259.

(29 D.tis) 450, 488 ; The .ll'a,, 93 U. .S. (3 Otlo) 302.
"ommj. 136 U. h.

motion for new Irml on the ground of e»oe>.ive damaic.
' 1 1904) 2 K. B. 235.

'
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observations of thft name species aswehav^ nocn discussing inthe English

casej which disentitle them to be taken as absolute guides by the juty.'

The pecuniary loso caused to the relatives, from termination of a

life income by reason of death, is often lessened or prevented altogether

by an insurance having been effected on the life of the dooe. sed.

In Bradbum v. 0. W. Ry. Co.,' a case under the general law of

negligence, Bramwell, B., expressed himself " dismayed " at the

proposition that the damages that could be recovered from a wrong-

doer should be diminished by the providence of the injured person in

insuring ; and he cited Diilby v. India and London Life Asmrance Co.'

as an authority that the injured person does not recover for the accident,

but on the contract, and that his right arises as a quid pro qm hy

reason of the payment of the premiums. And the New Zealand (^urt

of Appeal correctly laid down that evidence to be admiseible in

diminution of the loss sustained by the death of a parent in an action

under the corresponding New Zealand Act, must be of acquisition of

property " coming into the po!«cssion of the family at the death of the

parent acquired or accruing by the death of the parent," and not of

a fund subscribed or a contribution made in consequence of the death

from extraneous sources.*

Under Lord Campbell's Act this is not so ; for there the damages

are to be a compensation to the family of the deceased equivalent to

the pecuniary benefits which they might have reasonably expected

from the continuance of life. If, therefore, the person claiming

damages were put by the death of his relative into possession of a

large estate, there is no loss ; he is a gainer by the event ; and similarly

whatever comes into the posicssion of the family who have suffered

by the death of their relative, by reason of his death, must be taken

into account.' This is in accord with Lord Campbell's ruling in Hickt

V. Newfort, Ahergavenmi, and Hereford Ry. Co.,' who directed a jury :

"
If there be an insurance for £1000 by «ome company that insured him

(the deceased) against accidents, by railways, and tney being entitled

,.,.. r.
thittft

scientific joumalx. t):(niKh he Rot no jmy for doing so, ftnd whicii contributions he wan

oblieed to discontinue tts a consequence of injmies. caused by anl)ellants ncRligencc.

was held admissible as tending to show the extent of the physical and mental mjuric>,

he hwl received.
, ,- r, , it t d i^ - i,

a L. R. 10 Ex. 1 ; approved ./cfisf ft v. AfM( * it est India Dock t o., li. K. It -. t

.

.TOO. Clark v. aylhing (Hundred of), 2 B. * 0. 20*. The ptincij.le of law |» that

where one person has agreed to indemnify another, he will, on malting good the

indemnity, bo entitled to succeed to all the ways and means bv which the penoi,

indemnified might hayo protected himself against, or reimbursed himself for, the loss.

Umpton V. THonuan, 3 App. fas. 27!l. 284 ; MMU a»J il/..«lffo;»cr» K/ r o. v. Jarcj,

ill U. .S. (4 Davis) 084 ; Began V. New Yerk * JVcio England Kd. Co.. (10 Conn. 124,

2.5 Am. St. R. 30(1. In Morimn v. linrtoioineo, 5 Macph. 848, which was an action

for collision, where the pursuers had been paid insurance, hut had also procured an

asaignment by the underwriters of all their rights, as against the defenders, the fact

that pursuers had l)ccn paid insurance money wca held not admissible to reduce

liability, rales V. Whylr, 4 Bing. N. C. 272. following .Vamn v. SoiiM6«rj. 3 Doug. 00.

s 15 C. B. 36.5.

« Oic»i.io»(*Po.A*C.Co.v.Jfr/Bof,l(iN.Z L.E.258,267. .„„j
s Sec per Bramwell. B., Brndbnrn v. O. If. Ry. Co., L. R. 10 El. 3. South Slaford-

shire Tramxcays Co. v. Sickness and Aeeident Assurance Assoctalwn ( 1891 ), I Q. B. 40L.

There is a note to Faui v. Travellers' Insurance Co., 8 Am. St. B. 763-760. W hat la

death by accidental means T
"

• Only reported in a note in 4 B. 4 S. 403. The American caaes diSer. 1 hey

ars collected in the jodgmenl cl H^i^.ly. 0. .!,, Keekm V. nrand Trunk «J- ^e. IJ

Ont. App. 181. afld. 10 Can. S. C. B. 713. Cp. Farmer y. Grand Trunk Ry. Co..

21 Out. B. 299.

1 Cp. The Ar'lenlino, 13 P. I>. 61, 191, 14 App. Cas. 519. In Ifistrict of Columl}u

Woodbury, 136 U. S. (29 Davis) 4.50. evidence that a medical man had contributed to
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to receive £1000 upon that policy, it is quite clear that there ought to
be a deduction from the aggregate amount in respect of that £l(XtO.

Then with regard to the policies upon his life, independently oi accident,
if you allow any deduction (and I think you will probably consider
that some deduction ought to be allowed), it will only be in respct,
I should think, of the premiums that would be paid by the family, or
which would have been paid by himself if tlHS fatal accident had not
happened."

The passage is obscure, but Lord CampbeirK meaning seems to be Cjmiidcred.

that, with regard to an insurance against accidents by railways, the
whole of such insurance should be deducted from the amount that the
jury would have considered recoverable had there lieen no insurance.

With regard to ordinary Hfe assurance, however, the gross income of
the deceased should first be ascertained ; there should then he deducted
all outgoings, including the premium on the- Hfe policy ; after having
thus ascertained the net income, the loss the family would sustain by
reason of being deprived of it must be computed for the number of

years the deceased would probably have earned it, taking into account
the ordinary expectation of life and deceased's continued ability to
earn the same incor; and other like circumstances.^

The difference indicated by Lord Campbell between the two cases
of insurance is due probably to the fact that insurances against acci-

dents by railways secure a payment that is only made on the happening
of the injury in r-«pect of which compensation is claimed ; the pay-
ment is therefore, so far as it goes, pure pecuniary gain ; since the
happening of an accident is the condition precedent to the obtaining
the insurance, and if no accident happened no sum is payable. Life

insurance, on the other hand, secures a sum payah'e absolutely, though
at an uncertain time ; and the fact that the inj ury makes the time of

the payment certain is no ground for diminishing the compensation
payable in respect of the injury ; since the payment of the sum is in

no way dependent on the happening of the injury, though the time of

payment is accelerated by it.

The suggestion of Lord ('ampbell in Hkks's case, that the beiietit

the widow derived from the acceleration of payment might be counter-
vailed by deducting from the estimate of the future earnings of the
deceased the amount of the premiums which, if he had lived, he would
have had to pay out of his earnings for the maintenance of the policy,

was approved by the Privy Council in Gravd Trunk Ry. Co. of Canitda GrandTrunk
V. Jennings ,^ where it was also held that the receipt of insurance

f^'^'J^"^
money is merely one of the circumstances to be left to the jury in j'fnnin'jH.

estimating the pecuniary loss suffered by the claimants frt»m the

death ; and such payment of insurance money is not to be regarded
as a deduction to be made from the full amount awarded. The jury
is not to arrive at a sum sufficient to compensate the claimants, and
from that to deduct insurance money paid to them, but is to ctmsider

the receipt of insurance money amongst the elements determining
them in fixing the sum they award. ^ What elements are to bo cp -

sidered are indicated by Patterson, J.A.'s, distinction between prope y

1 Per Button. J. A.. lieekHl v. Qrund Trnnk Ry. Co.. IS Ont. Ai.p. 187, on apjx'iU

Hi Can. S. C. R. 713. Sec Baiiway Pn.v-.i'iifierH AH«iirani-e Companiew Act, ISW,
•.•7A28Vk^t..-.^-.xsv...35.

1 tSApp. (;a8. 800.
3 Heekett v. Grand Trunk Ry. Co., 13 Ont. App. l'.W.
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Cftinpliol]'

A.'t.

HnrHrll v.

Luntt.

acquired by the death to which otherwise the successor had no title,

and property the possession of which has been merely accelerated. In
the latter case he is of opinion the deduction spoken of by Lord Camp-
bell should be in respect of the acceleration alone, and not of the value
of the estate.

Ili,iina«™ Lord Campbeirs Act, we have seen, only enables those damages to

rr.i'.iTof tho ^ recovered which arise from pecuniary loss sustained by the rc-

penonal presentatives consequent on the death, through the defendantd'

ulil'iie
negligence, of him as whose representatives the plaintiffs sue. In

recovCTy" ° ^'"^ \ f-"cas,^ after damages had been recovered under Lord
under Lord Campbeirs Act, an action was commence 1 I)y the widow of the deceased

08 administratrix of her husband, to recover damages for injuries
caused by the same negU^jnce to the " personal chattels " of the
deceased. The principle on which the Irish Court of Common Pleas
decided in favour of the plaintiff was that the action under Lord
Campbell's Act is brought by the personal representative—not for
the estate, but as a trustee for those beneficially entitled ; and that
an injury to the [jcrsonal estate gives a distinct cause of action to the
personal representative not to be confounded with the statutable
right to recover pecuniary loss sustained thiough the death. The
decision of the Common Pleas was upheld by the Exchequer Chamber,
on the ground that the cause of action under Lord Campbell's Act
cannot be the same as that brought on behalf of the estate by the
administratrix, since damages recovered under Lord Campbell's Act
can never bo assets of the deceased. Fitzgerald, B., dissented, on the

B "th I' h
8™""'''' '"** *''"' '''ere was but one cause of action— viz., the default

E«hcqu.r "^ ^^ defendants ; of which the injury to the chattels and >iie injury
Chamber. t*^ tbe person are but different aspect?, and do not constitute in-

dependent rights of suing ; secondly, that Lord Campbell's Act, as
interpreted by Read v. G. E. By. Co.,' gave no new nght of action,
and therefore a second action was incompetent. " It is the same
cause of action sued upon with two inconsistent assumptions— viz.,
that it was independently of the statute determined by death,
and that it continued independently of the statute notwithstanding
death." With the omission of the word " inconsistent " this might
well happen. The action for the injury to the estate undoubtedly
contmued independently of the statute, notwithstanding death ;=

while, independently of the statute, with equal certainty no executor
or administrator could maintain an action for the loss of life of his
testator or intestate.*

In Rend v. 0. E. Ri). Co., Blackburn. J.,

DiBHent of

Fitsgerald,

Meaning of
" HamecatiHC
of action."

Reai V.

says:" "The prin-

i V. L. 247 As lo Scotch• IIS70) Ir. K. ;-. f. L. 140, in thf Irish Kr. Ch. Ir. R. (

law, see W„„4 V. (Jrau
( 18»2), A. C. 570.

' KM. its. 714.

3 K'hcnttfff V. Lane, 1 VVms. ,Sannd. 210:1 WniH. Notes to Sannd. 239.
* Armjiworth v. S. E. Ry. Co.. 1 1 .Jnr. 758.
6 9 B. & S. 719. The Law in Lowei Canada, holding that under the Co<lo of 18(16

the ai'tion analogous to that under Lord CnnipVll'n Act ii one independent of tno
decca.ed, n r.-loM m Rubmmn v. fnnctdian Parifr. Ry. Co. (1892). A. C. 481. and
followed in MiUtr v. Urani Trunk R,,. Vo. (llSXi). A. C. 187. whore the Privy Coun-
cil, oyeiruhng The ««e» T. Grcmer. 30 Can. S. C. K. 42. held that mcnibcr.hipof a
rrovidcnt Soeiety aubucrihod to by the employer, on the tcrrnn that no momhet
should have any claim against them for eompensation on account of injury or death

rT.'Tnri"'-, i.''
?"' "V"-*' " " indemnity „r ™li.t.,li,„i - wiihin Ihe meaning

1 „ J ,
^^^ "' '-"wcr Canada against the representatives of a workman

killed by the negligence of the employers. The English cases are fully considered
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ciples on which the damages are to be awessed are new, as is

correctly said in Blake v. Midland Rij. Co.,^ and Pijm v. G. N.
Ry. Co. ;' but the action is not new, in the Kenso that there is an
independent cause of action vested in the representativi« of the
deceased in their own right." Tmsh, J., further explains this as
meaning that, " The object of the Legislature was not to make the.

wrongdoer pay damages twice, or to give the representatives of tlie

deceased a now action, but to give a right of action to the representative
when the deceased had not obtained compensation, and when there
was at the time of the death a subsisting cause of action which the
maxim, Adio personalia tnoritur cum persona, prevented from being
enforced." And in Haigh v. Roifal Mail Steam Packet Co.,^ Brett, M.R.,
delivering the judgment of the Court of Api»eal, said :

" It in ch'ar
the executors can only recover if the deceased mun could have re-

covered supposing that everything did happen to him which, had he
not been killed, would have entitled him to bring an action."

In the former of these cases the stiitemcnt that there was no new
right of action was in connection with the negation of the assumed
right of the representatives to recover after satisfaction had been made
in the lifetime of the deceased to him iwreonally ; and in the latter
case the statement was made where the deceased hail rontracted away
the right to recover for injuries or death.

Once more in Blake v. Midland Ry. Co.* Coleridge, J., in answer ni„i-cy
to the contention that the deceased if alive could have recovered a Midhnd
solatium, and, therefore, so could his representatives on his death, "J'''"-

says : " This Act does not transfer this right of action to his repre-
sentative, but gives to the representative a totally new right of action on
different principles." And in Pym v. G. N. Ry. Co..^ in the Exchequer
Chamber, Erie, C.J., said : " The statue gives to the personal re-

presentative (• cause of action beyond that which the deceased would
have if he had survived, and based on different principles." That
again was in answer to a contention that, as the deceased was possessed
of a fortune which would not be diminished by his death, he could not
have sued for anything besides his ^raonal suffering and the pecuniary
loss in consequence.

The inability for the representative to recover where the deceased DociNionR no
had bargained away his nght of action was conceded in The StelUi.* int'^uNifltent.

There it was determined that travelling by a free pass granted on the
cordition that the holder should not be entitled to an action " for

any injury, delay, loss or damage however caused that may be sustained
by the person or persons using this pass " was such a bargain ; since
the deceased as a railway officer must be taken to have known the
import of the conditions on which he travelled.

The decisions, therefore, %re not inconsistent. Their effect is, that
while the representatives may be altogether defeated of the action by
the conduct of the deceased—as if, for example, he were guilty of

in the Siipri;me Court of Cnniuiu, 14 Citii. S. C. R. 105. C[». 'Aimmcr v. (Inmd Trunk
Hy. Co. of Vanada, 19 Out. App. Oya ; Farmer v. Orund Trunk Hy. Co., 21 Ont. H. 2im.

1 18Q. B, 110.

3 4 B. & S. 40«.
3 (>2 L. J. y. B. 040. As to the liiw ujiart from Lord Cum pbcU'tt Aot, sec MrCiiir/ry

V. FitrnfMM Rij. <•n,^.. R. K Q. R. r.7,

1 iHQ. B. 110.

» 4 B. & S. 40U.

(I1M>0)P. 161.
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contiibutory ncjtligence,' or in my w.y had so conducted himself, thathad he survived, he would have disentitled himself to bring an action
for personal mjuriea-the action which they nwy maintain, is not
the mere continuation of the deceased's ri^ht, but an action he could
never himself have brought, and one iieculiar to them as his ronre-
sentatives and not arising till his death. The historical antecedtmts
are the same as in cases of personal injury ; the subsequent direction
tlie right of action takes before it fructifies is entirely new. A re-
ference to the preamble of Lord Campbell's Act may help to clearup this point. It IS thus expressed : " Whereas no action by law
IS now maintainable against a person who, by his wrongful act, neglect
or default, may have caused the death of another person ; and it
18 oftentimes right and cxiwdient that the wrongdoer in such a case
should be answerable in damages for the injury so caused by him "
Ihe »Tong to be remedied is the escape of a 'person, who, by his
wrongful act or default, has caused tie death of another person
from answenng in damages for the injury-not prinwrily the loss to
the .survivors. The damages are to be paid to them, and to be assessed
on an estimate of their pecuniary loss ; but the wrong is the death,
coupled with immumty from legal liabiUty for oompeLation. Con-
tributor negligence removes the liability for the wrong by ehminating
the first element ,n the cause of action

; payment of compensation
preceding the decease of the injured j^rs. n, or a valid contract towaive tne nght to comjiensation in the event Of injury or death
eUminates the second. In so far as these antecedent circumstances-common to the nght of action possessed by the injured man if he
survive, and to his representatives if he die from the effect of his
injunes-are at the basis of both, there is no new right of action : andthat 18 the sense in which the cases so holding are to be understood •

wm e, m so far as the representatives have a right arising on the

f„. ,:i,-T
'"'"''' """'¥''

rS''«<'°<*'
*'"' "Kl^' « ""ti^'ly " n™ right

in thflaw
P'^"""' *" ^"^ Campbell's Act, there was no precedent

Tht y„«r,u:. ""}'"" J'Ord Campbell s Act gives a new cause of action clearivand does not merely remove the operation of the maxim, Actio periomtismot^ur cum persom ; because the action is given in substance, notto the person representing in point of estate the deceased man, whowould naturally represent him as to all his own rights of action which

^lirr™,^'
""

'".'r
""= ""» '^^'''''™' "" 'J™''t suing in point

of form m the name of his executor, md not only so, but the action8 not an action which he could have brought if he had S'orvived the
accident .r that would have been an action for such injury as he had
sustained Ting his hfctime, but death is essentially the cause of the

^wf„ it.
'
f.

Blackburn says :,» an action " new in its species,

ZnZllX \?7!." '*^ prmciple, in every way new, and which
..an only be brought if there is any person answering the description of

tlZ!^r< Tl "^ child who under such circumstancos'^sufler,
pecuniary loss by the death. •

Lord CampbeU, C, in AttomeyQeneml v. Bmnning.' carries thi.<
I Tueker V. Vhaplm, 2 C. * K. 730.
= HI App. fa.. 67.
' L.C. 70.

J
/W,„„^fla„801),2K.B.,perK«on«ly,J.,014.
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further laying: The lum to be recovered in cue of de>th by noaUiience Iy,nJ Cmn.
[under!) and 10 Vict. C.U3J cerUinly wouhl not be aubiect to probate M\inAJi.
duty, for it is not made part of the estate of the deceawxl ; and on the ' """"""W-
contrary, the Act of Parliament directs it to be apportioned among
the nicinboni of the family of the deceased, according to the pecuniary
lo«8 which they are sunpo«?d respectively to have suffered from the
bereavement." But where the deceased never had, or in his lifetime
loat, the right to bring an action, the npresimtative can have none.
Thus in Senior v. Ward' the contributory negligi'nce of the deceased
disentitled

; in Haii/h v. Boml Mail Sleum Packet Co? the taking a
passenger ticket with a condition exempting from liability ; in Head

n xi'^t-
^"'^ »cceptance of satisfaction bv the deceased ; in

ffrip'jv. Jiarl of Dudley' a contract not to cloim compensation ; in
Markeij v. Tolworth Joint Itolation IIot]tUal Dittrict Hoard'' the failure
to bring the action within six months of the death ; and in IfiHiam*
V. Mersey Docks and Harbour Board' noncompUance with the re-
quirements of sec. 1 (a) of the Public Authorities Protection Act,

The decision of Head v. G. S. Ry. Co.' leaves open the question Kire,tn(,l„.
whether the cause of action sued on in Bamett v. Lucas was the •><'-''i"'< '"

same in the sense in which alone the question is material, as that K''' "'
*''

for which damages had been previously recovereil. What it decides
IS that damages cannot be recovered independently of the deceased,
or, rather, antagonistically to him; and that where the deceased
either voluntorily or involuntarily has placed himself in a position
that, if he had survived, he could not bring an action for personal
injury, at his death no new right of action is conferred to replace
tat which, through his own conduct, has never arisen or has been
-xtinguishcl But it left untouched the question whether, assuming
the deceased i. ' left the rights which were united in him un-
affected, they were capable of disjunction by his death and of being
sued on separately.

Bmntden v. Hun phreij ' decides this in the affirmative. A cabman «r»»«l™ v.

recovered damages tir injury caused, by the defendant's negligence, to ''"'»)*".»

his cab. He subsequently commenced another action claiming S'lrf' indamages for perional mjunee sustained through the same negligence. .louW in

It was held by the Court of Appeal, overruhng the Divisional Court, *""'>"*'
Lord Coleridge dissenting, that he could maintain the action ; Bowcn, * '

"

L.J., observing, " Tho real test is not, I think, whether the plaintiff
had the opportunity of recovering in the fiiBt action what he claims
to recover in the second ;

" and Brett, M.R., suggests as a test-
though not an exclusive test—" whether the sr-ie sort of evidence
would prove the plaintiff's case iu the two actions.""

' I.. R. 3 «. B. .-..-.,-).

' (1II01))1K. 11. S04.

1 1 K t E. 385. 1 r.2 L. .1. (J. I!. 040.
4 Uy. B. D. 357. 5 (IIMIIl)2y. K.4M.
' 611 * 57 Vict. o. (11. " II B. A .S. 714.

{1S84) 14 Q. B. D. 141. RoltrU v. fJuKl^rn rounliVs Jitf. Co., W Si F 4(M> is
identical in principlo. Sen Serra., v. iV.W, l.l y. B. 1). .Mg : Chrkc V. IVt, 52 u'

J

(-h. 32 ;
WeiieMoit V. i'on/i/cx, 15 Reltie 125.

10 Lord Coleridge. C..J di.«,ntod on the ground that " it .rcnis to ine a mhUily, U,,A
not warranted by law, to hold that a man eaunot bring two action, il he i. injur... in "oleri.liie
hi. arm and m h» leg. but can bring two if. be.ide. hi. arm „nd log being injured, his C J V atawntiou«,r. which contam his leg, andlis eoat-sleeve which contain. Iii, „S,. li„e ten „;'„ i„T"
loni. Ihe following quotation from Mr. John .Stuart Mill .ecms in point " The
last of the mode, of crroncou. geiicr.liralion to which 1 shall advert is that to which B.i.ed on awe may gire the name of False Analogies. This fallacy .... consistain the mis- false analogy
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JrfMW in |Kir-

ihimI Mtalfi.

Pnllrrt.

MrlrttpnlUitn

Hra i»ki.V V.

Lanes, dt

IxMH to the penonal wUte wm the giit of the artion in Potter v
MrtrojHiliUtH Ihatrid Hy. t'o.' The wife wan injured by the negligence
of the defendant railway company ; the husband commenced an
action for liwi of ftervice and ex|H?niif in numina, and '* lou of proHt
h« would otherwise have made in hitt buninewi,'" and diwl during the
jjenclency of tho action. The wife then entenil a fniggention of hii
death on the record, and the action was proceeded with in her name
alone : the only quvntion of damage inquired into was what accrued
to tho plaintiff iwnionally, and not what wan Hustaincd by the teiitator
by reason of the injury to his wife. There was a venlict for the plaintiff,
w.h. £HMH) danwgea. An action was then commenced by the plaintiff
as extTUtrix for the recovery of the damage sustained by her testator's
estate. On demurrer both the Court of Excheiiuer and the Kxtheiiuer
Chamber held the action maintainable.

In firtid»haw v, Lancn. a- Y. Ry, (•„.,' the husband of the

«lil.:i.rttiim of an HrKiiriient whifh i>t at bent only udiiiiHxil'le uh n\\ inconfliinivB tire.
«|im[.t.iiii wherf ««! |>r.N.r w iiniittHinahle. .An nrtfiinictit from nnnliifiy in nn infi'wn<-«.
that wlmt it true in h rc-rtiiin ('(hw jh (nio in n crm< known to be nomewhut oimiltir. but
ni.t kiiiiwn to l|i- .-jtmtly iwrallcl. timt i«, to I>p KimiUr in nil material ciroiinwtanrPM.
An ..l.iwt h.iH Ihv [woi^rty B ; another ..l.jwt i- n.it known to have that iir..|«.rty. hiit
n-winhlDH the tlrxt in >i jwoi^-rty A not known to he ronnwtM with B j and the eon-
Hiwion to which iht- iiniiloKy pitintii id thnt thin ohjwt haii tho nr»|)crty B nl^o. . . .Now. an i-rror or falUoy o( annloxy luay ocrur in two wayn. Moniftinii-H it fonniitH in
pnijiloyinK an urKmncnt .... with corrMtm-NK indiwl. hut vvorraltnn ilx jirolwitivi.

'""T '"''" I" '"H'th<T " mixle of error in the employnn-nt of arKnnipntH of
an»Io([y " more jiroi^rly deMrvinR tho name of (alljwy ; namely, when reaeniMance
in one point in inferred from reHenihUnco ia another point, though thiTo \* not only
no evidenco to nonneet tho two cin'unwtanMiH by way of launation. but tho .'vidpnc..
tends poMtively to disconnect ihtm. This is proiM-riy the Fallany of Falw Analomps "

LoRio (4th ed.), vol. ii. book v. 358-300.) To reaoon from [ffoxiinity in place to

T _j I.
Identity of nature in a fallacy of faUo analogy. If direct authority ia wanted, there

Lordtt-am- an. the worda of Lord Brnmwel! in DarUy Main CW/tVry Co. v. MiUheil 11 4ui,
WiWudKtMm. taa. 144: "It w a rule that, when a thina directly wronnful in itM-lf is done to

a man. in itaelf a cauM of action, ho muHt, if be suea in rt-apwit of it, do no onee and
for all. Ah, if he ia beaten or wounded, if he sues he muat sue for all bin daniHtfe, iwHt
oroaent, and future, certain and contingent. He cannot maintain an action for li

broken arm and aubHe<iiient]y for a broken rib, though he did not know of it when hn
cumnieneed hiit firxt a<-tion. But if he HUHtained two injuries from a blow, one to bin
lierson, another to bis proiKrty, aa, for instance, damage to a watch, therw ia no doubt
that he could maintain two actiontt in renpect of one blow. I may apply tlie tent I
mentiimeil in the argument. If he bw-ame bankrupt, the right in resjiect of the wat.h
would vest in hiH trustee ; that for damage to his |»nton would remain in him "
l^rd Iwhor, M.K.. also, in MardougaU v. Kniyhi. M g. B. D. H. speaking of Hruiisdeu
V. HttmfArf}/, aaya

:
" In that cawe there were two soparato admitted legal riglitw of

the plaintiff which were infringed—a pernonal right and a right to have hia proiH-rty
uninjured. Theae are distinct rights, and tho jury cannot, in dealing with one immc
consider the damages in the other, for the two cases involve different rights and arc
affected b> diatinct rulett aa to assessing damages. That ouae does not apply to the
jin'sent, and it is no authority for holding that if there bo an actionable injury to the
iwraon one action may bo brought for injury to one part .if (ho body, and another
actmn for injury to another part. That is not tho rule to be derived from the case,
and waa never intended to be. and it baa not been put forward by text writers, or
troateil in any Bubsetiuent case a« following from the deciaion."

> { l«74)30 L. T. (N. S.) 7«r.. in the Ex. Ch. 32 U T. (N. S.) 30
a

( 1875) L. R. 10 C. P. 181) ; followed and .proved iMdy v. Dublin, Wiekiow rf-

nexford Ry. Co., 30 U R. Ir. r>l4. The point glanced at here hail been the subic<t
of discussion in relation to bankruptcy. In Hogera v. Spenee, 12 CI. & P. 720 l,or<l
Campbell conMidorod

:
" It may possibly l>e that the law will give an action to thobimk-

rupt for the |«er«onal injury which baa been sustained by him, and will give an action to
the assignees for tho injury which has lieen done to the prni^Tty ; as, for example,
in the ease which has been put during the argumcnta of tho dwner of a ship being on
board, and the ship being run down on the high seas and going to the bottom, and the
owner nsnaping and afterwards becoming bankrupt ; it iv [«-.s-ih|A thst he Tu:ty trnin
tain an action for the personal injury done to him. and that the assignees may maintain
an action for the injury done to theproixTty." In fieckmun v. Itrnke. 2 H. I.. C. (i4l,
the House of l^rds affirniMl this position ; and Erie, C..I., advising the House((l03), said :



CH*r. VI.
] LORD rAMI'RKI,i;s A(T. 2n.i

pUintilf, who lunl u pxiTulrix. wo* iiijiiml in nilwiy »iTiclont

"Tli"^''".'""''
'''™' '""" ''"' """''" """• •• P"'" '•'" <l"™ti"n : (ir,.„. r •.

I>o« the («tt that, in thin cm.., Iwniilra thi- injury tn thf imlttf, tho ..|»iiio'n'. '

'

teiutoti ileath ha« liln-wino ri'iiiltiil from tho liri'aih of rontract,
make any iliffcnnco, or tliH'n thi' fai t thot |ini<'iiiion hn» \nfn niiicli' in
uc-h rairn for c-oni|«.ni.ution in n^npiTt of the ilralh to icTtain n'liitivn.
hy Lonl Caniplicllii Act tuko away any right of action that the cxiHutrix
would have had hut for that Act I

'' He answcn it thuii :
" It .Iom

not ivcm to me that the Act haa that effect, either expressly or hy
necemary irapheation. The intention of the Act wan to jiive the
wnonal repreicntativo a right to recover com|ien»ation iw a tru»tee
for children or other relatives left in a womc [HTuniary iHwition hv
rcMon of the injured |ier8on'» death, not to affect r..jy exi«ting ridht
belonging to the personal estate in ((•ncral. There is no ri'anon why the
statute should interfere with any right of action an exeiutor woiililhave
ha<l at common law. In the casi! o( such riglit of action he sues as legal
owner of the general personal estate which has descended to him in
course of law

; under the Act he mes. as trustee in re.s|s'ct of a different
right altogether, on behalf of particular persons designated in the Act.
Another argunu'nt for the delendant.'i was that, ina.imuch as the
remedy for the personal injury dieil with the person, the tiamages to
the c-itate. being ei>nse(|uential on the persiuial injury, died also. I
do not at all see that that follows as a neci'ssary or logical consequence.
Tho two s<irts o( damage are separable : the one is jiecnniary loss to the
esUte immodiaU'ly and naturally ari»ii!g out of the acciilent ; the
other is personal to the party injured, and, as suidi, dies with the
person. I do not see that there is ony valid distinction between this
case and that of Potter v. Metmpdilim Kutriii Ri/. Co..' or why the
damage to the estate, that would clearly be recoverable if the injured
party lived, should be the less recoverable bei ause of his death."

In /.^ggijlt v. «. N. Ri/. Co., Mellor, J„ is thus reported : '' " With Tli.ilivi.i ,nthe single exception, so far as I am aware, of the case in the Common '<•« -.1 ii'i

Pleas, Hradihuit v, Imwh. <t )'. fty. Co., there oppears to he no authority ''"'"'L''-
that an action will lie by the executor in respect of what is claimeil

'' *
'"

in this a<!tion. But as that case has lieen decided on the very piiint.'
I entirely yielil to the authority of the decision, so far as to say that
in this Court it cannot be questioned, and we must therefore abide
by it. I must say, however, that we yield to it for the pur|K)ses
of this case

; and that, at all events, if it is to be questioneil, it must
be questioned in a court of ap|)eal." And Quain, J., sa d :

" With
regani to the action itself, I merely say I yield to the decision

The aramil |,riiiri|ilr i« llijit all rinhtn of Iho WTiktu|.l whii'h cm !> exmiacl
IwnohiKilly for tho rn'ditow do hi. |mihn. unil the riKlit u< n-ctver daifliii{w nuiy tM,.^
thoiijth they are anhiiiiidated. Thia imnei|.le ia aiil.jpct t„ t-sceittion. The riiiht of
option dnea not |,aaa where the damaRea are to ho oatimatpd hy imniHiatp n'foronoe
to puin Mt hy the bankropt in rmpoot of hi. ho<ly. mind. or oharaolor. and uitliout
immediate reforonoo to hia rixhta of ),ro|KTty." ,Soe « .M. & VV. S411. Lord (
aaya (1143) :

" It haa hoen aottlod ovi-r aii<l

pls'll

jHTattnal hihoiir or any-
.claim." lit T' titi(),rln

, ,
again that fi

thing Is-raonal roapooting tho hankrnptoy tho aaaitfnoos h tvo
II'.SIO). I Q. B. 122.

1 311 L.T.(N.S.) 711.1. MI«TO)ig.B. 11.(111;-,.

.1 The contention in l^ggoll v. (I. JV. H). f'o. waa that the plaintill hail ncvonal
in respect of tho in

j
wry caused hy tho death, and therefore waa oMtopiaal from rcoovorinir

f.ir d»m.igo» I,, ilio ,..t„t.. ,../(,„, ,. a. E «,. {„.. 1, 1^. M. II. I 111. di.linKi.i.lio.
UnMM.a.N.Kg.C,,. Soo al»o tea*™ V. !„»*,» «„iJ (V,. a.. 4 Tim™ I, R 44N
and the S..otch caaoa. Kixl,,, y. .V. «. Rg. n,.,S .Vlac-eh. IWO, .irfc v. Carta Cm' ci
(IHUl), A. 0. 412 1 ir.«J V. «ray (IS1I2), A. C. 0711 ; Hhil.luful v. /««,*, 211 Hottie lim'
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bnt nnl
«p(jritlMl

n){*'nNl, itnd

•'•Inbli'lml

T. UHmitkrrlf.

m^iitpt.

KUtnlT.
O.W.H,,Co.

Itrle, V..\:,,

dim'tiiir. to

Ih.. iury.

MkIIuIi, L.J.,

in Lte T.

LaHen. if'

Y. Ry.ro.

in the Common Ple«<i without awwnting tu it.'* There wm. how-
ever, no appefti ; and. after the decioion in Hrutwten v. liumpkny,^
the law in HnuUhaw v. /xitirf. d Y. Rif. Co. may l>e coMideml
vHtahliehml.'

In Hidettl v. (i. W.Hff.Co^ %\w. »laintiff had Dc.'ivcti £20. for

which )it> gavi> a ri'(-i'i|>t, jm it whn ttllt'iif't, in full itatiitfaf-tion of thi*

grievamx* enni|tlaimHt of; Krli\ C.J., notwithstandinfi, U*(t the raiio

to thu jury with the dinvtton :
" In terma the riMiuipt which h«

signed no doulit Mupportjt that plea. Did his mind go with thoae
terniH ? Wan he awaru of their import and effect at the time he
Nigntn) ? If, an he detlurrH, he did not read the receipt and hup|hmhh1

it waH a nit^re reroipt. it is rlrar that he did not so agree. But on the

other hand, if h<> did read it, lH>ing a man of huHim-NH, he munt lie

taken to have undefHltMHl it, ami it expreMlv includetl future and
coiiM-qurntial injurit-H. No doubt a man mii:lit well be reatly to take
a ctTtaiii Hum in ^atitifaction of Huch inju-ifH aH he waa Heuitible of.

which would not lie uny equival^Mit for «'u.m« and permanent injuricH.

Htill, if, in fact, a man haii doni^ ho, li is bound by bin bargain. No
imprD[K>r practice hafl been proved, i.ot does it apiK>ar that the com-
pany's Mervanta tm)k any unfair ailvantage of the plaintiff. The
(HH'stion. therefore, simply in. did his mind go with the terms* of the
paper which he nigned, and was he aware of ita eftpct V

" This state-

ment of the Lw was i|Uotf^l with appr-val by MeUish, L.J., in Lee v.

fjtnca. d Y. Rij. Co} as raJHing "the precise queation the judge ought
to leave to ttic jury. Did his mind go wita this receipt, and did
he understand and know at the time that he was accepting it in full

aatisfaction and discharge \
" There the plaintiff filed a bill to

restrain the defendant company from setting up the acceptance of

> ug. H. D. 141.

3 In Kivin>{ jtitlffnipnt in ('hnmhfrlitin v. W'tiiiamaon, 2 M. ft. H. 40f). on artion by
nn HdininiHtrntur fiir a limtii-h of promiiw of nmrriKKo to tho jntitNtfitt*. I.ortl Ellcn-
bortmgh, ('..I., naid :

" Tho geii«rul rulfi of Imw m .lr(to prrMmaHn tnttrUnr c»m prr~
Kond. under which ruin are ini-liid<>d all nvtioiui for iajiiriuH merely (MTMuititl. KxKcutiM-H
iind itdniiniNtrjitDrx arc thv r«|ircM'i)tatiTua of thu ii<m|K>rnl |«n)ii>rtv— that ia, the dnbtii

nnd kixmI'< "f thf dm oamkI, but not of Iht'ir wroiigH, excejit whoru tnuM) wrunKx o))«riite

to the teiii|>oriil inju v of thoir tNTNimiLl twttite. Uiit in that riuH< the Hi<c<cial daiiiaKf
i>u)(ht to bu Htatnl on the rttporu. otherwiiw tho I'ourt cannot intend it Where
the dainagu done to thu iieritonal ONtate ran he Mtated nn the record, I hat involvoH a
dijferont (juPNliun." The ennveote caHe. of aetion for hrfarh of giromiHe againnt thi<

exmutoFH of tho proniinor, waH ('onHidcreil hy the (^urt of Ap|>eal i'l Finlag v. Chirnti/,

2(1 Q. B. [>. 41M. Tho Court h«Id tiiul aiwi'ial damage to tho iiro|K>rty may lio re-

oovered in Huch an action, and iiidioated what claaa of ciipondiluro would be reganled.
Hoe 3 * 4 Will. IV. c. 42. ». 2. A (Canadian caao, WhiU v. Parker. If( Can. H. C. B.
6U9, may alao be referred to. Ono Parker brought an action againnt " the oonduutur
of a train " for iniurioH received in attempting to boartl the train, and alleged to \m
caiiitcd by the negligence of the conductor in not bringing the train to a ntaadatdl. On
the trial plaintiff watt nonauitetl, but tho nonauit wuaHotaaide. Itetween nonsuit and
judgment ordering a new trial, Parker, the plnintifT, died, and a HiiggoHtion of bin
<leath wan entered on the reeonl. It waa, however, held that, under Lord Camphell'H
Act, an entirely new (fauw of action aroau on Parker's death, au that tb« original
ai'tion wait entirely gone and could not )>e revived.

a IF.&F. 7Wt.
i In I'ruamr v. The Lanc/i. A 1'. .tcoidtnt Innurnnct (-'ft., G Times L. R. 285, the

Court of ApiHsal, having had liidtai v. O. W, fii/. fit. eited to them, held that an
agroeniont to lu^cept a certain Hum of money whiih waH set up in bar of an accident
claim, " meant the cilaim which had already been made," and had no referonuo to any
claim for future or proBpertive diHahlement. as to which plaintiff eould recover.

6 L. R. 6 Ch. 52*1. areiUFittgaUConJuiidaltdv,Shfj-katL{l»Wk),ViV.. !.. R.(Aimtfalw)
176 ! Dr BwMchf v. All, S Ch. I)., per Thesiger, UJ.. 314 ; and JV. H. Ry. Co. v. Wtxxl.
in Rettie (H. I-.) 27, whore jilaintiff. having taken £27 in iwttlement, was held
barred from purnuiug lUi lution for £.'illlH> damagon.
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£400, «ml ft ri . '|it for thr Rftmn in iliM-har|{r of the iluinftftoA otuiUined
by the niftintifl, who was injuriHl in « rkilwfty acciilpnt, und rvlied on
the »uthortty of Slewnrt v. <i. W. Hif.Co.* where, "while • }tooTSw»rtr.
mftn wftft lying PufTering from ah incident, persona went to him on '''*'"» '*'>>

Whftif of thn railway conipany und indutwj him to aiiopt a a„,»||
**'"*'n«n'»'^

and almoAl nominal Hum in full of all drniandft, making faliic n-firrMMita-

tiona *o him aa to thn m<Nlical opinion*! which hail l>epn given alniut

hii raw." The Court diatinguiahed thia caae on the gnmnd of fraud
;

in the L'ftae of the exiatrnre of which the (.'ourt will exemiae ita juHh-
diction to restrain thu Kt>tting up of a ilocument obtained through thu

Mme in any rirrumatancpa. Whem no fraud t>xtata, the queation of

the intention in the raac of the rerript of money oa Hatiafa<;tifin for an
injuiy muat Im* left to the jury."

The prpHenco of the fart that thf plaintiff ia an infant makea a w^/Ji-wv.
difference. No contract availa to pn-juthce hiit intcreHta ; and though />«m""'«V

ho haa aigncd a rereipt in the amplent termn acknowledging full aatiB-
'."'" '*"'*'

faction of hia claim. Sfrphfnt v. Ihidf/ridgc Ironworka CoJ* iKiinta out
that '* whenever such a contract comoa before a Court of law, the
(^ueation whether it wab for the benefit of the infant huR to be con*

idered and the contract will not be enforced unleaa thu Court ia of

opinion that it waa for the benefit of the infant."

A distinction has been drawn between the effect given to '* a K«c<-i|>t aihI

receipt in full discharge " and b format agreement made with con- 1^^*^'"""!™!

sideration acouitting a claim. Both are open to review in the way
'»"""«"'''*"

pointed out above ; the agreement a.i .\ more formal docunumt would
rec^uire a greater cogency of evidence to set it aside—the presumption
in ita favour would ne very strong, requiring fraud or durenH or undue
'nfli""ce or invincible ignorance to be shown to invalidate it ;* while

the i„.eipt would be set oaide on proof of the matters pointed out by
Erie, J., in Rideal v. 0. W. Ry. Co}

In Wright v. J^ndon OenertU Omnibiu Co.* the plaintiff had been yt^rif/htv.

awarded £10 by a magistrate, under V) k 1 Vict. c. 8ti, s. 28, as com- ^J^^Zfhnni-
pensation for injuries sustained by him through furious and negligent Am fu.

driving of two omnibus drivers, which he had accepted ; and this was retjudieata.

held by the Queen's Bench Division (Cockburn, C.J., ami Mellor, J.)

to disentitle him to sue the omnibus company, though the payment
was utterly inadequate and mado by the drivers. It was pointed out
that Ijee'a caw was not in point, as the present was a case of reMJudiatta '"'•"'w

and not a tiuestion of accord and satisfaction.
diitinguwhod.

A question about which there has been considerable diversity of ^" .

legal opinion is whether the Admiralty Court—now the Admiralty
i>fvi!i'ioii

Division of the High Court—can entertain an action in rem for damages witcrt»iin

for toss of life under Lord Campbell's Act. »" wtion

8ir Robert Phillimore held in The Sylph' that the Court of Ad- TJ^uim^
miralty has juristliction over all tortfl and injuries done within the ebb bell's Aet t

and flow of the tide. " The whole law "
(i.e., of the ancient jurisdiction The Sylph.

1 2De(l..I. &S.3I9.
« Totho(wm('effertwA/7>jmi5A V. MorLrlian, ISBettie 1000.
» (1904) 2 K. R. 22.'), 220.

« Cp. EUen /. 0. X. Ry. Co.. 17 TinicH L. R. 338 ; CroAsan v. Calfdon ShiphuUdiiuj
* Engtnefriag Cw (190(1). W. N. 104 tH. 1„).

1 F. « F. 'Hm>.

172.

• (1877) 4« L. J. Q. B. 429. Cp. Jtfid/oiii Ry. Co. y. Marlin ,k Co. (1893). 2 Q. B.

'»
(1867) L. R. 2 A. ft E. 24.
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.VIminilty

t'otirt Act,

of tlm Court of Admimlty), he observes, " is collected in the judg-
ment delivered by Mr. .Justice Story in the case of De Loeio v. Boit.'
Tliis judRmont, in truth, exhausts all the learning upr)n the subject."
Lonl Esher, M.R., points out' that learned and exhaustive as it is, it

has not been acted up to even in America,
In England, statutory enactments have interfered with the juris-

diction anciently exercised in Admiralty ;» by the Admiralty Court
Act, 1801, s. 7,' it is, however, enacted that the " High Court of Ad-
miralty shall have jurisdiction over any claim for damage done by any
ship." Dr. Lushington said in The Diana' that " the object of the
Act, as stated in the title and preamble, is ' to extend the jurisdiction

'

of the Court." The 7th section, which deals with the subject of
damage, docs not particularise any circumstances to which the juris-
diction of the Court is to extend, but gives the Court jurisdiction in the
widest and most genera! terms."'

•/'*< (lu'dlatr. It was n»xt contended, in The fidW/rai-,' that loss of life by collision
was compreiiended in the phrase " damage done by any ship." " Not
without doubt and hesitation," Sir Robert Phillimore here held that
it was. "It is true that Lord (.'ampbell's Act contemplates only an
action against the person

; but then the .'t.'ith section of the Admiralty
Court Act enacts as follow : 'The jurisdiction conferred by this Act
on the High Court of Admiralty may be exercised either by pro-
ceedings in rem or by proceedings in inrsonam.' And it was a<lmitted
by the counsel for the defendant, that the argument to be derived
from the language of Lord Campbell's Act, wa.s as strong against the
jurisdiction of this Court in rem as in yersonam.^^

The Judicial Conmiittee of the Privy Council had the same point
r.i. ft. 1,1. before them in the case of Tim Beta,' and, without calling on the

respondents, decided that the words of .section 7 " clearly include every
possible kind of damage. Personal injuries are undoubtedly within
the words ' damage done by any shij).'

"

•Sir Robert Phillimore adhered to his previous decision in The
Explorer," where the collision took place on the high seas, and the
persons killed were aliens. But in Stnilh v. Brou-n^^ Cockburn, C.J.,

JiidKiiieiit in

Smith V.

1 2(;iilliM.m(U. S. t'irc^ a.)3J»8. TliL'siibjwt iKulHoeKh/uwtiv..|v trcnttMl. i Kpiit
Coiiun. 30<5-37H ; in the 12th ed. thm^ is hIho « fnll note by Mr. HolinpK.

i Th.- Quevn V. Judge nf CUy iij I^indiin Court ( ISW2). I O. B. 293 : Th Zt-tn ( IHU3).

a For the iinli«iiiity ftnd juriwliction o( the Court of Admimlty and of thp t)ffl(.o of
Lord Hi^h Admiral, m-c ohar^e of tiiv judRO of tll« Vioi..AdmiriiIty. //»»H'7\ rfMc,
l.'i How. St. Tr. 1231 ; Shi'iilwrd, Ahridxment, 12« ; .Shppimrd, Kjiitome, .'('11. Seo
Kr»kine'n urKiiincnt. that the Court of Admiralty ean take no i-ugniBance of a felony
committed on land, fod/iwy'd ciMC. 28 How. .St. Tr. 177.274; alao The Nrplunr
3 Kniipp, P, C. 1)4.

* 24 Vict. o. 10. Se,.. rt IH conKidc«tl in 7'hc Tu;) EUem, W R, 3 \. & E. 345U R. 4 P. t'. im ; «e<:. lOin Tht *.ro, 14 Alio. Caa. 20iP.

& Lush, S3U, 540.

" See per Lord E»her, M. R.. TAc Zt/a (1802), P. 2«.'i at 207, dissented from in the
H. of L, (I8!)3). A. C. 468, 487, 4W).

' jTAi- Mntvinrt. Lnsh. 4!*3. decided under this Mectinn. held that the ownem of a
.ship can be made liable for damagea by a collision with a barge within the body nf ii

county. .See the collection of eases in tile appellants' argument in the H. of L. TAc
2r/u ( 18113). A. a 470-473.

• (I808)L. R. 2A. 4K. 328.
» T. R. 2 V. r. 447. it, (iS70j L. R. 3 A. i E. 2S«.

"1 (18711 L. R. li
(J. B. 72!l. In Thr (hariuh. L. R. 8 Q. B. 1117, the Queen's Bench

refused to interfere where the ipiestion was as to the jurisdiction of the Admiralty
to entertain a suit against a ship alleged to belong to a foreign Sovereign but engaged
in Ciiramerce, on the ground that the Court of Admiralty eoiild itself tlecide the point
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and Hannen, J., prohibited the Court of Admiralty from entertaining
a suit under Lord CampbeirB Act for perBonal injuries oieasioned by
the eolhsion of two vessels and resulting in death. They held that

^

neither in common parlance nor in legal phraseology is the word
damage ' used as applicable to inj uries done to the person, but solely as

applicable to mischief done to proiwrty." Further, that t-- lu\ i tiis^
there was a transfer of the jurisdiction of the courts of • •niuoii iuv.-

to the Court of Admiralty would not only deprive the p "ti«; nf the
common law procedure and mode of trial, but would ma mi'lv alter
theirright* and relative position

; as the Court of Admiralt
.

, : deahng
with claims for damage arising from eolhsion, acts upon priiicipici;
unknown to the common law, and which, though very proper in the
case of damage done by one vessel to another, are altogether inappli-
cable to the case of personal injury or the right to compen.sation given
by the !) & 10 Viet. c. !I3. Blackburn, J., was also of the Court ; and
though his " doubts " were " not altogether removed," they were, he
said, " not strong enough to make me dissent from this judgment, or
even to make me require further time for consideration."'

The question again came before the Court of Admiralty in The Fran- Tht
conia,' when Sir Robert Phillimore, while adhering to his previous ''"'"mi"",

decisions, took occasion to point out tlint, in the Merchant Sliipping
Act, 1834, the word damage is applied to " loss of life and personal
injury." On appeal, the Court were equally divided, Bramwell and
Brett, L.JJ., being of opinion that the appeal should be allowed, and,
as a reason for their decision, they called special attention to " the
difficulty arising from the difference between the Admiralty and
common law rule as to contributory neghgence." Baggallay, L..J.,
dehvored a judgment affirming the view taken by Sir Robert Phillimore'
principally on the ground of the generahty of the words of the Admiralty
Court Act, 18(il, and the indeterminate use of the word damage ; and
this was concurred in by James, L.J. " I am unable," says Baggallay,
L..r.,' " to concur in the construction of the Admiralty Court Act, 18«1,
which has been so adopted by the Court of Queen's Bench,' and
apparently concurred in by the other Courts to which I have just
referred ;" it appears to me that the view taken by the Court of Ad-
miralty,' and by the Judicial Committee of the Privy Council,' is the
more correct." The result was, that the judgment of the Court of
Admiralty was sustained.

The same question was once again mooted in The Vera Crm rh, y„aCruz
(.No 2)," where Butt, J., held, on the authority of The Franemia, that C*"- -)

' L. R. li Q. R 737.
whii^h I entirely a

Per Kelly, L'.H. ; " Tlie dwinion of Smilh v. lirown, with

li/ I „ .-,,»l™"i /"""'".'•''<'''"'%<'», I.. R. 7 E J. 1115. Simimay.

1 it?' 'i'T^ '" "' ' '"'• ' ''' " 22' • "' »""'• ' '• r>- 2". 2*1 i «l«i>

.",> o S,7' . ,
"• '°"™'"" " V«"" > J<«h<! "I Cily ')/ tMiul,m CuM (1892).

1 14. n. 2! 0, citeil po^t, 208, n. 3.

'mi **: ^" "'^' "*" ^^ """ "'"•"' ''''*^* i" ^^ ?"''<' (I'Tlfin. 1(14 U. M. (14 (Itto) .ll.T

•^";
, , H^^J- *'•»'• 2 K«- D. 03 1 llanU V. Ownm »/ TKc Fmm^ia, 2 0. P. D.'

II.); 41 & 42 Vict. e. 73.
1 2 P. D. 173.

• .SmittT. Broim, L.R. 6Q. B. 72!). 5 .Seenotel .-iii.io
In r*' .?»>*. L. R. 2 A. * K. 24. 7 I„ T!,, !S,-I-,, L. R. » P C 447

,.
",'"'; ?.™',-,'9'j No nuit in Admiralty oiin,ttl,.ommon law, iio m«int«iii(^ inihe

ourta ot I United Rtntes for the reooverv of damageit for the death of a humanMing camnj ny nog igenee on the high «e,« or on waten navigable from the sea. TAi

7 clTs" c'im " ""' ^°' "" '"*
'" "'"'^* •* ""^'"'> " """•
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Tn the HouHo
<}( Lordn.

Lord
Selbonie'a

opinion.

the Court had jurisdiction to entertain an action in Tern against a
foreign ship for damages for loss of life and personal injury. The
Court of Appeal, however, reversed his decision, and held that the
Admiralty Division had no jurisdiction in an action in rem against a
ship under Lord Campbell's Act. Bowcn, L.J., reasoned as follows :

" The only claim that can arise must either be a claim for the killing

of the deceased, or the injuriously affecting his family. The killing

of the deceased per se gives no right of action at all, either at law or
under Lord Campbell's Act. But if the claim be, as it only can be, for
the injuriously affecting the interests of the dead man's family, the
injurious affecting of their interests is not done by the ship in the
above sense. It arises partly from the death, which the ship causes

;

and partly from a combination of circumstances, pecuniary or other,
with which the ship has nothing to do. The injury done to the family
cannot, therefore, be said to be done by the ship."

The House of Lords,^ afi&rmed the Court of Appeal, and the Ad-
miralty Division was held to be without jurisdiction to entertain the
claim. Lord Selborne was of opinion that, if the case necessarily came
within the words " any claim for damage done by any ship," according
to the reasonable construction of thtwe words in connection with the
clause which authorises proceedings in rem, then the words, being
general, would include it; but express or special inclusion was not
indicated. And while the Admiralty Court Act, 1861, related ex-
pressly to claims for damage done by any ship, and section 7 related
to that and nothing else, Lord Campbeirs Act was concerned with
"general injuries resulting in loss of life by wrongful acts." That
being so, " it is not very likely that, when the legislation goes on such
different Hnea, it should be intended indirectly to affect by the one
legislation, and in a peculiar manner, a particular case which may or
may not arise under the other legislation." The action under Lord
Campbell's Act is, " as plainly as possible, a personal action given for

a personal injury inflicted by a person who would have been hable to
an action for damages, manifestly in the common law courte if the
death had not ensued ; " and the Admiralty rules, which would be
appUed if the action were validly brought in the Admiralty Division,
are inconsistent with certain provisions of Lord Campbell s Act—as,

for instance, those regulating the dehvery of particulars.

Lords Blackburn and Watson ab^cutcd ; but Lord Blackburn,
alluding to the case of Smiih v. Brovm, guarded himself from deciding
more than the actual point under Lord Campbell's Act. " If," he
said, ' the question now raised had been whether personal damage to
a man who lived was within the 7th section of the enactment, I should
have had, as I then had [i.e., in Smith v. Broivn\, some doubt about the
matter, and it would have carried me so far that, if that had been the
question now raised, I certainly should have wished to hear the case
argued out to the end before giving an opinion upon it one way or the
other."' Lord Watson also expressed no opinion on the wider question.''

1 10 App. Cas. m, 6C. 67. 6B. a L.e. 72.
3 In T/if Btrmtui, 1 1 P. D. 31, Butt, J., held that an action under Lord Campbells

Act is not within bbt. 2n, Biih.a. » of thfl .li!di'^«ture Aot. 1873 ; and tliia was affifmcd
by the Court of Appeal, 12 P. D. 58 ; sec. per Lord Horschell in the Houtte of Lords
13 App. Ca». 10. Th>- Crrf (1906), P. 1. Everard v. KenAtU. L. R. 5 C. P. 428!
decided that if the Admiralty Court had no jurisdiction, the County Court Act* have
not given a jurisdiction to the County Courtf. Yet Sir Robert Phillimon potato out
iaThe DotMe, !<. B. 3 A. ft E- 135, tW in some oasea where the Court of Admiralty
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The law may, then, bo regarded aa definitely settled that the Ad- ConoIusioiL

miralty Division has no jurisdiution to enterl liii suits instituted
under Lord Campbell's Act by the legal personal i^ presentatives of the
deceased person against the wrongdoing vessel.

The result of the American decisions is t!»e same. In the Supreme Ainorj.aii

Court of the United States, in the case of The Corsair,^ it is laid down '"''^

that, in an. Admira'ty suit, there is no power to entertain a libel in
rem for damage incurred by loss of life, when; by the local law,- a
right of action survives to the administrator or relatives of the deceased

,

but no lien, which is necessary to give a Court of Admiralty jurisdiction
to proceed in rem, is allowed.

A reference to the preamble and first sei-tion of Lord Campbell's Liability to

Act ^ would possibly liave averted the deciHion in Admn v. British 'vi>r»*«'nt.*-

and Foreign Steamship Co.* The obje( t of that A<:t is there stat<;d to iJ^jf
be not to confer a right but to impose a liabihty on '* the wrongdoer " 60ftni«ii.

"in every such case," that is, within the words of the enactment.
Be that as it may, the hability of the owners of a British ship to the
representatives of a foreign «eaman killed on a foreign ship, through
a collision on the high seas, caused by the negligent navigation of the
British .ship, was established in Davidsson v. Hill, in two admirable
judgments by Kennedy and Phillimore, JJ.** Adverting to the case
of death occurring *Urough neghgence in a collision upon the high seas,

where both parties are foreigners or where the wrongdoers were
foreigners and the sufferers English, Kennedy, J., intimated an opinion
that an action could be maintained in such circumstances. The law
of England undoubtedly ia that ai-tions for personal wrongs may be
brought in an English Court, and any special circumstances which
preclude the Court from entertaining them should be shown.^ Apart
from difficulties arising from the necessity of complying with the
local law as to service of process no impediment in this case seems to
exist.

The Admiralty Division can in a certain event assess damages Conctuaion
under Lord Campbell's Act. This appears from the judgment, in the from their

has no originrtl jiiriBdietioii, it, nnUitliHtumlinff. hi» miiK-lIalo jiirisilictioii—c.;?., «s P™"^'""^-

to clttima uminjj out of infrecmcats for llio of u Nliip 1111(1 tho carritigo of
yuods in a ship. In Ths Aihio, 5 Ex. 1). 227, lie Court of Apiwal denided that hi

2 of 32 A 33 Vict. c. 51, gave tho County Courts jurisidiotion with regtiril to actions
for hreach of chartor-purly, ftlthough the Admiralty Court had none. In The Queen
V. Judge of City of Lundon Court (lsy2), 1 Q. B. 2'JO, Lord Eshor, M.R, saya ; " I
desire to Hpeak with great resjiect of Tfu Mhi'i ; but I think that rules of interpretation
are laid down in that oaso which are absolutely novel. 1 will obey that case, hecauso
it in tho deitixiun of the Court of Appe.il, until it has l>een reviowcd by the UouHe of
hords, and then I will obey whatever tho Houao of Lords determinea ; but I will not
bo bound by Tlw Alhi't ono particle beyond what actually decides and detcrmiiion.
I do not conHJdcr that it has overruled all former cases and all rules for tho interpreta-
tion of Htatntes." I'ugaley v. Ruhkina (18112), 2 Q. B. 184. See 27*. Zria (l(i"J3),

A. C. 408, 47«.
t 145 U. S. (38 Davis) 33o. Tho English cases aro collected aud considered in

the judgment.
a Article 2315o(thoCivil( ode of Louisiana.
3 94; lOVict. c. 93.
* (18y8)2Q. B. 430.
B (1001) 2 K. B. 606. Convcry v. Lan^rkahi c TramH-ay Co., 8 Proser 1 17.

• Hart V. Gumpach, L. R. 4 I», C. 404. Writing of Trcrtpass Sheppard, Alfridgmcnt,
IS.'i. lays down so far back as 1(175 that " An alien friend may havn thi^i or any -Motion
jtersonal. But not an alien enemy." He citea Calriii'3 cage, 7 t o. Kop. 17. Anon.
Dyer, fol. 2b, 8 and 14 K. 8. 4, This last is prolmhly a misprint for 34 Hen. 8, c. 4.
See Tirlot v. .Worrw, I Buls. 134. HeeTA' r;rrr(imHI). P. I, th«ca«.u>f deathresultinfi
from a collision between a Frcni'h and a S|Miiii!th ship, where claim for damages for loss
of life wM held not within Admiralty rule of division of loss.

VOL. I. O
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Court of Appeal, of Brett, M.R., in The Vera Cruz (No. 2) :' "
I will

not say that in no case, for no ;)urpose, may the Court of Admiralty
not inquire into damages to a deceased person. For a great many
years the Court of Chancery had jurisdiction to limit the amount
of the shipowner's liability, and. if there were several claimants against
the ship, to (li\'ide the amount for which the shipowner was lialilo

among them. In such a r.uit the liability was admitted. That
jurisdiction has been given to the Admiralty Court. At the present
time, in ouch an .-.ction, if one of the claimants against the fund is a
person who sues under Lord Campbell's Act, it being necessary to
distrituie the fund according to stotute, it may well be that the
Chancery or Admiralty Division must do something not otherwise
within its direct jurisdiction— it must take cognisance ol such a claim
in order to fulfil its regular jurisdiction."

Lord Lord Selborne, also, in fieimrd v. The Vera Crm. in the House of
Selbornc'. Lords,' affirms the jiirisdk-linn of th(^ .\dniiralty Division to deal with

J,',n"li<tiim,.f™
"''!'"" ""''<' Lord Canii.hcirs Act "as in any other case (but not

tlicAdminiliy more in this than in any other case), if no ohj»ction were taken, and
Ujvi«ion

^
no transfer asked for or nade," but that would, of course, not con-

""mpWrB "*!.'"'« "" Admiralty action under the special Admiralty jurisdiction
;

Act. this must be determined irrespective of the .Judicature Act ; since the
sole effect of the Judicature Act is to enable the judge of the Admiralty
Division, saving objections, to entertain any cause of action over
which the High Court of Justice, of which the Admiralty Division
forms a portion, has j.irisdiction ; but not to affect with special Ad-
miralty rights or reniedici anything which before the Ai:t was not the
subject of Admiralty jurisdiction.'*

Cliilcl fn ifn/rc In the case of The George and Hiehard:' a limitation of liability""»" suit brought in the Court of Admiralty, a child en venire m mire was
held entitled to be reckoned amongst the representatives amoi.gst
whom apportionment of a sum recovered would have to be made.' This
decision, inevitable uimdu principle, was supported by a sentence in
the judgment of Coleridge, J., in Blake v. Midland Rij. Co. :' " By what
ruk.- ought the jury to be guided in this apportionment ? Are they
to inquire into the degree of mental anguish which each member of
the family has suffered from the bereavement ? Then not only the
child without fdial piety, but a lunatic child, and a child of very tender
years, and a jmlhuinom ehild .ju the death of the father, may have
something for pecuniary loss, but cannot come in y<iri pisjfu with the
other children, and must be cut off from the solatium."

Miacellaneoufl It has also been dec-'Vid that it is not necessary, under Lord Camp-
poinu. bell's Act, to negative th.^ existence of any relatives of the deceased

other than those named i -i the declaration ;

' that a bastard cannot

i ft P. D. 100.

3 10 App. Can. IM.

3 In T/>r ihw'lt, 13 P. D. 80, an action under Lord OampbeirB Act, commenced
in the Admiralty DiviHion, it was held that nixm default in pleading for the defendant,
the plaintiff was entitled to enter interlocutory judwrncnt and to huve the damajtcs
aaHexsed and apportioneil by a jury. Borhe v. £. A- S. \Y. Ry. Co. (IHftll). 2 Q B .''lO"

4 L. R. 3 A. & E. 406. Sec \Ynllcer v. (1. X. Ry. Co. t>l Ireland, 28 L. R. Ir. (i!l.

diacuascd ante, 73.

5 Si-e Wms. Rxors. {10th od.) 1238 ; NotcH (o rtncr v. Franrin, Tud. U C Real
Property (3rd ed.l.7tt8.

18 y. K 110.

1 Bamety. IforJ, IP C. B. 3118. The3rd»e.tionofil,e .let proyid™ " thatnot more
than one action shall lie for and in respect of the8...me subject.matter of complaint."
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maintain an action ;' that whero i lie death ocrurred on board a
steamer (hiring a voyage, from a boiler explosion due to corros,..,i
which had been going on for a period, in some portion of which the
Bteamer had b'-en in Tieland, no j)art of the cause of action arose
within the jmisdiction of the Irish Courts.* and substituted service
could not be allowe<l

; that where the jury has rnaiiifestiv shrunk
from deciding the issue, tliere must be a new trial .^ that default in
delivering; particulars with the declaration under WMtion i in ground
for setting asith' the service of the writ, but not for setting aside the
writ itself

; and the ol)jection that the plaint does not state facta
showing an obligation by the defendant to the deceased is matter for
demurri-r, and is not ground forsetting aside tK' plaint as embarrassing;*
thit money having been paid to comproniis' an action, but no division
or tpfiortiorraent of the money having talv\'n place and there being
no legil riglit to obtain apportionment, an action wi!' lie. though the
proper reruedy is to go to a court of equity to rompcl the person
making default to administer the trust ;^ thai mcney paid into court
may be paid out on a consent, cndMnlying the agreed terms of payment,
being made a rule of Court ;* that, failing an agreomeuL, monev
paid into Court may be paid out in proporrions fixed by analogy to the
Statute of Distributions;' that an action** can be sustained by a
relative of the deceased though brought within six calendar months
from the death, unless there be at the time an executor or administrator
of the deceased ;* and that where an action for j)ersonal injuries has
been commenced in which the evidence of the injured man has b'-en
taV'-n de bew esse and before trial he has died, and then an action is

begun under Lord Campbell's Act, tlie evidence taken de bene esse is

admissible.'"

Dickinmiiv. A'. E. Ry. C'a. 2 H. & C. 73.'>. Neithnr may tliv mothorof a bnstunl
child, Vlaa-c v. <'<irfin <\hiI C,,. {IH'J\), A. C. 412. Wood v. dray ,t ^ona (IHlt2)
A. C'.570.

'

3 Wiilshv.G. W. :(y.C>...lT.HAiV.L.->\i2.
3 Sivin'jetl v. JiiUlt, 7 «. & S. 477.
1 Mc<\ibc V. (laiitiun/t, Ir. R. 1) C. h. .'ilO; mi llic litter jmint Fitzfjcnilil, B.,

lliMNflltVll,

'• CowUiff V. Condliff, 2'.i U T. {S. fi.) H3].
fi SfuUlow V. Virdon, Ir. R. 1) C. L. ir.O.

7 Sandtmrn v. S,ntdvr/^on, 3(1 L. T. (N. H.) 847. Spo Tk.- Fiunmni'i, 2 P. D.. i«t
Uramwell, L.J., 171 :

" We are of opinion that iiniier that Hection (!( &, 10 Vii-t. c. 'J3,

H. 2), it muMt be a jury who find ami dirwt the divi^iin into Bharcs." In Kn^land
the |»aynicnt iif money on acoount of an infant iu regnlated by R. S. C. IHH3. OrdtT
xsii. rr. 15, 10, and by Comity Court Rules, !1K)3, Order ix. r 24, Ah to right to bring
Hiicceasive actions where [>laintifl'8 father and stepfather were HiniultanoouHly ktll(.<d

John/<lon V. a. N. Ry. nf Irdund, 26 L. K. Ir. iiUl.

a Under 27 & 28 Vict. c. U5.
a Holleran v. Bagnell, i h. R. Ir. 74i). followed in Lampinan v. Gainaborvugh

iCiiraonition of), 17 Ont. R. I'Jl. A wife living in iidiikery may not recover under
Lord CampbeH'H Act : Stimpaonv. IVood, 4Time« L. R. !\AU. Qunri; whether evidence
of the husband'ij willingneHH to take her back would entitle her to maintain the action.
In Steele v. The G. N. Ry. Co.. 26 L. R. Ir. 9«. an application mode by the father
imd mother of the deceased that they might be at liberty to appear by counsel and
solicitor at the trial of an action brought by the deceased'n widow and adminintrHlrix.
and tender evidence an to the unioimt of their Hhareu of the money to be awarded as
damages in the actiun. <r in default might be made partieM thereto, wau refused, and
J-.Am/(/» V, G. N. Ry. Co. of Ireland, 20 L. R. Ir. 4, was considerc<l, whore a 8omewh.it
B-milnr application whm allo'ved.

Ill Corporation of W-dker, n v. Erdman, 23 Can. S. C. B. 352.
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We have now ascertained that to found liahility it is neeossary that the
wrongful a(-t ehnrged must lie imputalile to rnmrn jieraon as distin-
guished from an unreasoning force

; and this person must be a respon-
sible agent. Wc then prot-ceded to indicate the principal classes of
persons who are not responsible agents. Wc found that, with the
exception of those under the various disaliilitics then treated of, all
natural persons are capable of becoming what Dr. Wharton' terms a
"juridical cause "

; may he responsible agents in law. The law under
the designation of persons, includes, besides natural persona, various
artificial arrangements for the purposes of society and government,
whose functions and liabilities are not determined by the rights and
duties of the aggregate of the rights and duties of individuals com-
posing them ; but, by various arbitrary rules impressed on these
aggregates at the time of their constitution, and also by adaptation
to their constitution of the general law of the land.'

A distinction must be kept in mind while considering these bcxlics
between the discretionary powers with which they are rlothed and the
ministerial functions that they are to exercise. As clotln I with dis-
cretionary powers of necessity they are indepemlent of coutrol ; but
where they have to carry out the mandates of positive law, they act
under the supervision of the Courts. If their duty is to the public
generally or to the Ch-own, their negligence is corrigible by indictment ;'

if they are charged with an absolute and certain duty in the per-
formance of which an individual has a special interest they are liable
to an action

; and this liability is dependent on the quality of the act
and not on the rank or general functions of the officer.'

So far as the rules of lav/ applied to the constitution of these bodies
differ from the general rules of liability in the cose of individuals, we
now proceed to consider them under the headings :

I. As public officers.

II. As corporations and local administrative bodies.

Npgligen™,587.
* See PhnrmaeexuiatI Snckty v. London rf, Frwinritit Svvpl'i

, S A pp.

3 Thf King v. Bembridiji; 22 How. St. Tr. IM.
'ffll'uotir.KmnoiUl(Earlol),SIXIlF.25li Shearman nnJ Redliold.Negligei
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Till- King. Under this lioad it ia coiiveiiimt lo cnnsidcr tlio p, )ition of tho Kinu ;

tlioufjli constitutionally tlioro i» vpry alight analogy bctwoon liiii

position and that of the largo niuiiliiTof {iini-tionarics whom wc shall
here have to treat of.

The negligence of the King may be cither personal negligence
or negligence through his servants. As to the former, the constitutional
maxim IS Ri-x »on pulnl prcain:' If the King jieraonally command an
injurious net, the act may he wrongful, yet tho King is not ac<;ountable.'
The maxim that the King can do no wrong applies to personal as well
as to political wrongs, and not only to wrongs done personally by the
King, but to injuries done by a subject by the aut^inrity of the King.'
This was laid down in Viscount Canterbury v. /(toi h. , General,' where
it was admitted that for the personal negligence oi iho King no pro-
ceeding could be maintained. " If," says Lord Lyndhunt, C, ''the
master or employer is answerable upon the principle that Qui facU
per (ilium, fiwU per se, this would not apply to tho Sovereign, who
cannot be required to answer for his own personal acts. If it be said that
the master is answerable (or the negligence of his servant because it
may be considered to have arisen from his own misconduct or negligence
in selecting or retaining a careless servant, that principle cannot apply
to tho Sovereign, to whom negligence or misconduct cannot be im-
puted, and for which, if they occur in fact, the law affords no remedy.
Cases have arisen of damages done by the negligent management of
ships of war. It has been held that where the act is done by one of the
crew, without the participation of the commander, the latter is not
responsible.' But if the principle now contended for be correct, the
negligence of the seamen in the service of the Crown would raise a
liabihty in the Crown to make good the damage, and which might be
eniorced by a petition of right."

rMoimi The case of Vismunl Canterbury v. Attomeii-Oeneral is important for

'iltori""
" """""" '<^B»' position that it established. The proceedings were by

(z™™; Petition of Right, brought by tho Speaker of the House of Commons,
1 ISroom, Legal Muxims (71h od.), .18. Alii pouiru non pccmrt, ille non volcti

ptctara : u grnmt MSf intiVoHrl Oardi, 2 RoUo Rep. 304.
2 Chitty, Prorogativo, S.

> Chilly, Prerogative, 339, 340. Fritlhcr y. The pix-rn. OB.* a., per nnekbnrn.
'.'•£ -;''' "'" ""'"/»'"" ''"-'. 3 How. .St. I'r, argument Sir John Banka, A. C,
1023 ;

also opinion of Crawley, J., 1083, and ll'irdy'i atac, 24 How. St. Tr,, per Sir John
.Scott, A. G., 243.

• I Phillip», 321 1 4 .St. Tr. N. S. 7B7.
» Nichoteon v. Mouncey, 15 Kaat 384. Cp. WriglU v. Uthbriige, 63 L. T. 572.
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(or damiKit ilono to hm (umitum hv thn firn, liuming ilnwn tlio Hfm»n«
of Parliament, (-aunod liy the ne((li)(i.ntlv Imrninn of hundlen of Ex-
chcqner tallie«, wliich had Won onlered to t» removed. Thn rontrol
of the Houief. of Parliament ha<l l)een vested in the ( 'ommiwioner^ of
Woods and Fnrram, officers appointed liv the Crown nnd removable
at pleasure. The suliordmato officers were appointe<l by the Com-
missioneis. It was liy thesa subordinate agents that the fire was

ft /"C.'" i"
'"''" ''"'"''''• Assuming that they were servants of

the Crown, though it was insisted they wert) servants only of the
I ommiBsioners, the inquiry was whether the Crown was responsible
for their neghgenee. The Um\ Chaneellor iliscusses the matter thus •

Now, assummg that the fire had been (^auied by the personal negli-
gence of the Commissioners, would the Crown, in such case have been
liable to make gooil the loss I They are indeed styled servants of the
(rown; but they are, in truth, public officers appointed to perform
certain duties assigneil to them by the Legislature, and for any negli-
gence in the discharge of such duty, anil any injury that may be
thereby sustained, they alone are. I conceive, liable,

'

Is it supposeil
that the C'rown is responsible for the conduct of all persons holding
jiiiblio oflice^s nnd appointments, and bound to make good any loss or
injury which may he occasioned bv their neijligonce or dclinnlcncv '

At least some authority should be cited in siljiport of sucli a (InctriKo
But then It IS said, these offie-rs arc appointed bv the Crown anil are
removable at the pleasure of the Crown. That circumstance alone
will not, I conceive, create any such liability. The Keeper of the
(.teat Seal and other persons holding high situations in the State have
authonty to appoint to many offices and also to n-move the persons
so appointed at their pleasure. Bat they are not. on that account
subject to make compensation for injury occasioned by the neglect or
misconduct of the persons so appointed. The mere selection of the
officeta does not create a liability. But if the Crown would not be
responsible for the act done, had it been done by the superiors, it
follows that It cannot be heUl liable for thi negligence of their sub-
ordinate agents whom they appoint and remove, and with the selection
or control of whom the Crown has no concern."'

' *. S'- Tr- N. S. 7S0, An to tho n-mcdira tor any mtringi-nient ol the nubiwfs
r« t' I'.' ";T"-

''""•l;;" ""•I I^« (2nd «!.), 2,1«, .K-cr. the followin,, pa«,a,e

:

-J... t""'i','",""V.
of EiiKland, ««y. Lord Holt (in AMy v. nHle. 14 How Nt. Tr.

lionl l.yod.
liiirpil. i'.'m,

jiidKinent.

intion of projHT ciiiiHeH. lint
injnred. without hill tideqnnte remedy, if

If the Riihject hfis eftuflo of complaint against the

.. . «ays Lord Holt (i.. ...

784), has wisely diittributed to ijeveral courts the dete
has loft no Bubject in any case where he is
he will go to the right (Jmo for it.' If the »...,,. , .„„ „„„„„,„ „„,,
(Town, he must i.rwcod for redress by that pathway which the constitution has laid
out tor him

; for an illegal invasion of his liberty he should proceij by J»),ra. rormu
to obtain the revocati,.,, of a grant which injuriously affects him, he should priced
,?."l"' '°i'S'- 'i ,r "l'""!!"!

invasion of the rightj of property, he should proi'ce<l bv
Pelition of Right." By statute 46 447 Vict, c. 67 ... 20, srirr/ario. is aboliSied. in Z
far as it relates t<) patents for invention. The ( rown is not to be bound by a statute nor
altectedescept by necessary implication : fooprr v. //fltciiw (1904), 2 K B 164 As
to the history of Petition of Bight and J/oaslriii, dr dmil. and where they lie, see
lorn. Dig. Prerog !) 7« 1 Vin. Abr. Prorog. (g. 7)-(Q. 13) : I'lsmu^ CaMtrImn, v.

[si%'n X V^!;/*^',! ^'I'-'^- ^- 2"' • J"

"

* ''""•''"' "'""' '"
'

^i''-^-'''-'.
1 tit tr. N. S. 1274, with .uthonlies collected in a note, :28,'i ; nnd the judgment of

-i^Ti; i',^*°,T^';
'^'^ «""». I- R- 10 Q. B. 31. The present nrojedure is

regulated by 23 * 24 V let. o. 34 : see for the practice. Clode, Petition of feight For
he proprmt,™, tbrt

J
,, s„v,-,riB« ...uid not be sued for ,i wrong, .™ Toiia v. Ti,

V,""'l I"
" " "• " '''" spproved. Fnlhrr v. Thr Q„rrx. I) B. ft l5. 207 lAimlord V

-IS. 632. F«W*cr v Tht Qu,m is treated as a case rightly decided, but as one not to
to «ten_ded. In II isAior * /(nnopof., fl.,. f ». v The Qurn arui Ihc. He*,,, CouMi,.
Ity. Co., 11 App. ta.. 007, Lord Wataon cites and adopts the atstement of law of
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nf(h..|wl.ilirv m-tfliK''
<)fiH>rvnn(Hiir

I. A- to

i'iHiirii<-ti<.

M„fh
llntd,

HiiifT, tlit-ri, the King rannnt iMTnonrtlly In- niw)i> lioblo for thft

luitt tnrt» "f IiIh wTvmitN. it n-inuinH t« nirutidpr in wh»t
»irfiim«tunrrN, ninl to what pxli-nt. thow KcrvunU aro tlipnuwlvrii

proti'i'titl fcir ttclH (l"in'. i»r |iiir|Hirtiri^ to )w \\uw, iit the fiiunt4< uf thi'ir

wrvict'.

With n-|uarit to innlrartM, the taw haH iH'fti laiil ilowti. that nf>

(uuMf iif ai-tint) I'.xJMtM a^aiiiMt .ithiT wrvaiit or agi'itt of thi- Kiiitt who
I'nntriictManwiiih : l' it In, iill)inii(()i an agi'iU tiiakiiiff a i-niilrart fur a
[•rivalv [MTHon woiilil t.i> |H>rHoniit)v hahlc, whi'rt' the Crown in iirincifial

thi' aniMit will nut. i>riim furir Im' afTiM'titl with any liahility. An
ani-nt or wrvant on l»'half of ih<' Crown \h not, howi*vi'r, inrapiiritaUMi
from liinilinK Iiini«i*lf Uy an t-xprcM* a^fn-emrnt ; he in not linbli' in
the aliMftici- (if an i!Xpri*»M uifri'cnu'nt ; but if lie cnttTH intii onf. \w \k

hound by its ternin. whatcviT thi'ir utrindenry. The diHtinction
iM'twwn public and private ajicntM n>nt» ultiniatclv on a (nu-ittion

of cyidenro ; and thi- fxiotrnn^ of a difTcrpnt prosuniption from that
i-xiHtinjf in an ordinary vanv of private afjencv.

The courHi- of the dt'ciMiuriK has U'cn uniform. The earliest is
'iih V. Mni-ltfiifh V. linldiimwi an urtion a^ainnt (he (Jovernor of Quebec, for
"'"" military MtorcH Hupplieil to the RarriNon. Lord MaufiHehl held that

" it wft(t notorinuH that the defendant did not jM-rMonaHy contrart."'
Oidlfti\.l."td iiUUfif V. Lord hilnu-nlon* Ih well known. Money had been paid
i'lUmrr-it.n. („ xht* defendant a« Secretary at War, which he wan authorised to pay

over to plaintifT's testator. Not havinf{ done ho, he waa nued in

asHumimit ; but the plaintiff was held tlisentitled to recover, or the
grounds, an stated by Dalian, C.J., that the duty was " as helwe-n him
anil the Crfiwn oidy. and not resulting from any relation to, or em-
ployment by, the plaintiff, or under any undertaking in any way to be
IKTSonally responsible to liim. The money received in granted by
the Crown, subject only to the disiMwitirm or control of the defendant
as the agent or oflicer of the Crown, and responsible to the Crown for

the due executitm of the trust or duty so committed. There is, there-
fore, no duty from which the law can imply a promiHe to i>ay to the
testator during hi.s life, or to his executor after his death, nor can
nicmey be said to have been had and received to the use tti the testator,

which money belonged to the Crown, bt-iiig received as the money of
the Crown, and the party receiving it being responsible (miy to the
Crown in his pulili<' iharacter."

(•<«kl.iirn, C.l.. ii) F",fh.r v. Thr (Jun,,. ' that the ..iily n»«e« in »hi«-h Ihr Pj.titi.jn

of Hiulil JH ..ixii t.. tlif H..l>j<-<t art'. wIhtv tli- laml ..r k.xmU or iih.iiry of h Hul.jwt hiiv«
found thi'ir way iiitu tin- iioHHiMHion of ihf t'ri.wii. junl the |nir|>ON<. of lht> |>eti(Iiiii in

to obtfiin n-Htitiition. or, if n>Mtitiitioii I'aiinot !« ftivi-n. ('oiii)K>nMiitioii in money, nr
when a cluini JirJHt-M out nf h contrait, an for goixli* Hiippliiil tn the Crown or lo ihi-
puhlir MiTviri.' " ; furndt v. iimrmin, \2 A|i(». C.w. IU3 ; .Uhirify-fJ n ni' »/ ?Ac
SlraU« Srltfrmrnli v. H-., y^*. l,\ A|i|.. Cjim. 11»2. whi-re, uiiil.T » Colonial Art. the
Crown waH hflit lijiblc to Ik- ttiictl in tort. In the Sniircnip Court of Ciuiaila it hax iilxo

Iwn held that wlii-re railways an- taken by the Htatc it Pctitiitn of Hight liwii not iii-

agfiinnt the Crown for injuries remilluiK fnuu either the iiunfvuitiinco or the luiHfeaHHm'c
of the Hiiboriiin«tt> offin-rn or ajjentK finph>y«l in the imblio iwrvire on the railway

;

The Qu^rn v. MrLatd. H Van. S. C. R. 1 ; The (Juffn v. McFiirlntif. 7 Can. «. C. R. 2lll.

The nature cf Morulrans dr. droit is oonsiilered in the t'aie ul Ihf It-ii

St. R. — . 14 Huw.

I 1 T. R. ISO. Cp. Unwin v. HW*(f»y, I T. R. «74, whore the contract was " on
behalf of (iovemn.ont ;

" All n v. Wnlli'trnv, 8 Taunt, rrfUl. For a compendium of the
.\merirsn }^w with sn t-s.Tiniti.Tiiirn "f thr Ens!i.sh c.i.sr.'i, rcc Vniui Slates v. Ltt, lud
U. S. (ft Otto) littl; the KnuliHb autboritieM iirr revipwed 227-2,14! and llagood v.

*oii/A(r«, 117 U. M. (U) l)avi«).-.2. .St-r at«(>(Wi(v v. VniUd SM>M,\i\ U.S. (1 Ottol
380, 3!W.

J 3 Brod. .t R. 27r>, 7 M.>or.> (.". 1'.) IH, 1 St. Tr. N. S. I2I13.
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1

IMMI.IC DKKII'KKN (IKNKKAI.I.V,

Tho »"•« wiTi' rivii^w.',! in tin' I'rivv ('"iimil. in hilm^r v Ihtlrhm- /w»'r».
mm.' A <l»ini wiia niiiili' sjiainiit the r>i>|iiily Ciiniiniaaary'di'nrral (or

"•"*'•-'»

N»t«l li> piTiivir Ihi' iirii r liiri' i<t rcptiiin wiiniloio "inil itxn for llio
iiirpi«((i' ci( iimiclii. Tliiir l(>rili>lii|Ni liilil llmt ()«• Di'pnlv l'"mnii»«iiry-
llrnrnl couM nut Ih' mii'il, i.ithcr |«T»Mn»llv or in hia oAiiiul i'«|M<'ity,
uimn * iiinlruil intiTi'il into l.y liini (in Ih'IiuH of tlii' coninii'ii-

«»ri«t ilniiHrtinrnl
; ninii' lip wiii nut ii >or|>(iri>tiiin. anil lioil ni>

|irop«Pty or luu'tt in Ilia ofliiiiil i«iJiici(y which coiilil ho M>iiiil
or uttmhpil in I'xprutiiin of n iliTmi aiiainiit him in ihiit iii|i»iity

;

whihi It w«» v\nT that "no |K,rlion ol the li.iviTnnii'nl ri'ViMim-,
whrthi;r aUoial.'.! to a »| iul |iur|io«i' or not il.l h,. «,.iivil in
I'xpcution unth-r it."

In KiiiliHl, V. S,irrti<r:i o/ Slulr /or ImlMr an alli'Hipt w;i« insdp to A.»/.«-* v.

olilain a h'((al n'nirily axainat the S.-iri'l,irv of Stale' liv alli'ninK a ""•'•"H"!
tniHt to hv I'onaliliit.'.l unihT the t.Tni» of a roval warrant, for which

f^',,!'"
the Court coulil coin|>cl the Sccri'tary of .Stale to account anil to
(hutrihute a funil, in which the nininlifl clainied to Ih. entitlml to
i>h»re. The unaniniims ilecinion of thi> House of I.orila, wa» that the
ternn of thi' royal warrant did not conntitute a tru»l, liut merely an
BRency for thi' [wrforjiiunce of duties which the SoviTciun ijernnnally
could not perform

; and for the performance of whiih the Xccretarv
of State wan answernlilc to the Sovereign alone.

'

In moilern timcH to facilitate the liu»ineiiii of the country inenr|M>ra-
tions hy statute have been made of officem or IxKlies who though
servants of the Oown may yet be sued as principals. The .Secretary
of State for War. the Poatmaster-Oencral. the Commissioners lif

Wo(hU and Forests, and for certain purposes the Commissioners of
Works and Public lluildinxs are so liable to be sued. So under the
Merchant Shipping Act, I«!l4, a pubiio officer is appointed who may
be sued for oflicial torts. The judRinent given is declaratory only>
No execution can follow upon it, for there are no monevs appropriated
for damages except those providetl by Parliament, anil any property
the Conimissioners have is Crown proiwrty,' Whether the contract
made with the Crown is dischargeil nut of funds granted by the
Imiwrial Parliament, or by Colonial Legislatures, or by the liidian
Kxchequer is immaterial so long as the obligation to tile contractee
is discharged from any or all of these sources."

With regard to torts, the subject is more complicated. .Servants I. .x,t„i„ri,.
of the Crown are liable for any act not justifiable by a lawful authorilv
from the Crown. If the act is in itself wrongful, the ollicer iloing it

will in any event be Uable. This ai)pcarB from Rmjitk v. Riijindro Dull ' II-jt, v.

where the owners of a steam tug sued the defendant for damage caused l'"i'"l"'

> (i«ai)iH|.|i.rn».(ii!i.

1 (1SS2) 7 A|.|,, („.. Illll. n, V't V. .S',rr,/»rv »/ KM' lor Hn, (l»!ll|. J g. H.
.t2R Spii niMo Attrnttdir v. hulct ../ Wetlintjltm, 2 St. Tr. N. S. 7114,

s Itiee y.Chub; \ KiiNt .»71l ; wco note of » ciiw-, Hm v. Kv rill, at .-|S3, illiistrHtiiiit
Ihc niAiim, Cr^mtUr ralioHr rrnml ipm Irx.

• .'17*MVict.c. BO. H. 460(4). Wjon v. f.irrfr. ISQ. B. D. 4,1.
B ar^hnm Y. Pubtie Worlu CommUiionfra (lOOi), 2 K. R 7SI. " Whethor thiH

.IpiiBion b« or Iw not 8iiBtftin.iblo—n nintt.'r into whi.'h I ).rffrr nut to nntpr— it
N.'nm« to mo not to hiive any benrinK on thp oupittion hire": iwr Pallpd f.B..
nhrrhr T. Commumnrrt of PMic lf»*« (iml). 2 I. R. 234; Ihc inimlion w,i«
«l.rlhrr nmlcr :in Irish A,-t llio (', u..i..iuTi. i„tp iil«tiliiini for 1 he I to»n. I he'iw should he oonnultwi. Hince in lulditioii to P.iU,.m, (:.B.'h. ajw.,.nlinK iu.lKinent
tticrpiBftnoIahor«tf.rpviowofth«<-ii«i.«. TheQucfny. M'Cartn I, R 30 B 1177

« IfiWinmav. //oHvirtAIIllOu), A. C. 551.
'.13 Moo. P. r.C. 209.
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Feather V.

The Queen.

IrroBpoiiHi-

bilityoftho

Oown for

mixfeasiiiirp,

l»che». or

unaiitlioriHod

flxerciHO (if

power by its

offlcem.

Military

Officera.

Wallv.

M'Samara.

by an order issued in the defendant's official capacity forbidding the

otficera of the Bengal pilot service to allow the plaintifl's tug to take

any ship of which they should have the charge in tow. In the par-

ticular case it was held that no action lay ; but the Court said :

"Neither does it seem to them to conclude the question in the action that

the act complained of is to be considered as the act of the Government,
and that in the part which the defendant took in it he acted only as the
officer of the Government, intending to discharge his duty as a public

servant with perfect good faith, ami with an entire absence of malice,

particular or general, against the plaintiffs. For if the act which he

did was in itself wrongful, as against the plaintiffs, and produced

damage to them, they must have the same remedy by action against

the doer, whether the act was his own, spontaneous and unauthorised,

or whether it was done by order of the superior power. The civil

irresponsibility of the supreme power for tortious acts could not bo

theoretically maintained with any show of justice if its agenbs were
not personally responsible for them ; in such cases the Government
is morally bound to indemnify its agent, and it is hard on such agent

when this obligation is not satisfied ; but the right to compensation

in the party injured is paramount to this consideration." An act

legally wrongful in itself renders even a public servant personally

responsible though the act was hond fide done by him on behalf of

the public* Cockbum, C.J.'s, judgment in Feather v. The Queen^^

is to the same effect: "As the Sovereign cannot' authorise wrong
to be -ione, the authority of the Crown would afford no defence to

an action brought for an illegal act committed by an officer of the

Crown."
On the other hand, no Government has ever held ii^self liable to

individuals for the misfeasance, laches, or unauthorised exercise of

power by its officers and agents ; and the executive does not guarantee

to any persona the fidelity of any of the officers or agents whom it

employs ; since that would involve it, in all its operations^ in

embarrassments and difficulties and losses, which would be subversive

of the pubUc interests.^

As to military officers, in his summing-up in Wall v. M^Namara*
Lord Mansfield said :

" In trying the legaUty of acts done by military

officers in the exercise of their duty, particularly beyond the seas,

where cases may occur without the possibility of application for

proper ac'vice, great latitude ought to be allowed, and they ought not

to suffer for a slip of form, if their intention appears by the evidence

to have been upnght ; it is the same as when complaints are brought
against inferior civil magistrates, such aa justices of the peace, for

acts done by them in the exercise of their civil duty. There the

principal inquiry to be made by a court of justice is, how the heart

stood ? And if there appears to be nothing wrong there, great latitude

will be allowed for misapprehension or mistake. But on the other

hand, if the heart is wrong, if cruelty, malice, and oppression appear

to have occasioned or aggravated the imprisonment or other injury

complained of, they shall not cover themselves with the thin veil of

t CfMettv. Sir George Grey, i Ex. 12i^. " 6 8.48. 29fl.

3 Story, Agency, g 319, cited by Mlllor, J., Gibboru v. United States, 8 Wall. {V. S.)

274.
4 Cited. Johnstone v. Swlfon, 1 T. R. r»36; 1 Bro, P. C. 93 ; 2 Gilb. £Tidencp, ly

Ijiflt, .«8.
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legal forms, nor escape under the covei of a justification, the most
technically regular, from that punishment which it is your province
and your duty to inflict on so scandalous an abuse of public trust."

Again, in Svnnton v. Molloy,^ where the defendant, the capt:< ' of aSwitUonv.

man-of-war, had imprisoned the plaintiff, who was the puti^cr, for •>''>''«tf-

three days without inquiring into the matter, and had then released

him on hearing his defence, Lord Mansfield said that "such conduct on
the part of the defendant did not appear to have been a proper dis-

charge of his duty and therefore that his justification under the disci-

pline of the navy had failed him."
The accountability of an oflicer, believing himself to act in pur-

suance of his authority, yet doing an act which is ultimately found
outside it, is dealt with in Madrazo v. Willear A captain in the royal 'if'idrazo v.

navy whose duty it was to arrest British ships engaged in the slave
"'•^'^''

trade unlawfully took possession of the ship of the plaintiff, a Spanish
merchant, engaged in the African slave trade, which was lawful by the
law of Spain. A verdict and judgment were given for the plaintiff for

£21,180 ; and though an unsuccessful attempt was made to reduce the
damages, on the ground that the slave trade was by statute declared
unlawful, no attempt was made to contest the captain's liability for

his act. In T<^in v. The Queetv* a vessel not registered as a British TobiKv.The
vessel alleged to be engaged in the slave trade was seized and destroyed ; 'M*^"-

but for the purpose of trying the validity of the seizure the vessel was
admitted not to have been so engaged ; nor liable to be condemned.
The Attorney-General demurred. After giving judgment in favour
of the demurrer on various statutory points, the Court said :

" If it

be assumed that Captain Douglas had authority from the Crown to

seize all ships engaged in the slave trade, so that the seizure, if lawful,

would have been made by him in the capacity of agent for the Crown,
still, if he seized a ship not engaged in the siave trade, he would not
act within the scope of that authority, and would not make hia principal

liable for that wrong. Thus, where a warrant was granted by the
Secretary of State to apprehend the author of the * North Briton,' and
the defendant, upon good ground of suspiciim, apprehended the
plaintiff, who proved that he was not the author, the defendant was
held not to have acted in obedience to that warrant, and to be respon-
sible without a justification therefrom."*

In Buron v. Denman,'^ again, the Crown professed to adopt and Huron v.

ratify the alleged unlawful act of a captain of a Queen's ship who i^enman.

captured a Spanish slaver. An action against the captain was brought
at bar. Parke, B., in summing up, said :

" I have conferred with my judgment o(
learned brethren, and they are decidedly of opinion that the ratification Ptirke, B.

of the Crown, communicated as it has been in the present case," is

1 Cited, Johnstone v. SuUmi, tupra eit.

a 3 B. 4 Aid. 363, 1 St. Tr. N. S. 1345. Cp. MoMtyn v. Fiilri^tu, 20 How. St./fr. 81 ;

1 Sm. Ia C. ( lOth ed.) 672. Aa to the right of britiKing in foreign Te-;<ielji engaged in tho
Blava trade. The Ln LouU, 2 Dod. 210 ; 1 Kent, Com. 191,2(10; Tin J-i/./o/", lOWhcut
(U.S.)66. Ab to ft cuntract mtule bya British suhimt for the sale of Hlave», •S'tin^o^

v./aW^e.SC. B. N.S. 801.
3 16C. B.N.S.310.
* L.r. M9, referring to Leach v. Money, 10 Huw. 8l. Tr. 1001 ; 3 Burr. l(li)2. 1742 ;

1 Wm. Bl. BM.
6 2 Ei. 167, 6 St. Tr. (N. S.) 520; Secretary of State for India \

Sahaba, 13 Moo. P. C. C. C"
Kamaehee B;ye

* In documeata from the Seeretary of State for Foreign Afluir;*, the Lordu of the
Admiralty, and Secretary of Stat« for the Cohmiai D^pflrtiiinnt, nn the rejinrt tA the
Oovonior ut Sierra Leone and the dc-fendant.
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Hodgtinson '
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equrvalent to a pnor command. I do not say that I dissent ; but IexpreM ray concurrence m their opinion with some doubt, because, on

mi.^f ' 7^^" '5°"' * ^nwde^We distinction between thepesent case and the ordinary case of ratification by subsequent

act doi^/ont^'h^P,??.'"
•"*"'1'"''»- " «" individual ratifil an

stilllre ti;
'""•

."It
""'""^ °' "» ^' '^^in* -^changed, it is

I the7w^ rf'
""'' *';'' P»rty '"J"™-! !>«« hi, option to sue e ther.

for fhe ^Hfi ? "5 "" '"'• ^^^ ''^?"^^' "' 'ke act becomes altered,for the ratification does not give the party injured the double option

the3 *Y a/^fon against the agent who committed the trespL orthe pnncipal who ratified it, but a remedy against the CrowS onlv(such as It IS), and actually exempts from all lability the person whocommite the trespass. Whether tL remedy against the Crowds t"bepursued by Peffon of Right, or whether the injury is an act of Statewithout remedy, except by appeal to the justice of the State wWch
mflicts It, or by application of the individual suffering to the Go"eIn

JthI ^^Vitr*"^'- *°.'r'"'
•'P''".''°'nP™Batio„ from the Goveniment

01 this-in either view, the wrong is no longer actionable. I do not feelso s rong upon the point as to say that I*di,sent from the opinfo, o

7the cTirt tha^f"ti *^''''''''.y°f
'"ve to take it as the direction

ritifi^ ) tk^ f '/ '!"." '^T- "*' '"'0"kdge of what has been done,
ratified the defendant's act by the Secretaries of State or the Lords ofthe Admiralty, this action cannot be maintained." To this ruling a

fl °'.ffP"™»;r'" t^dered, but was not carried further, and theaw laid down in the sumnung up has been since frequently cited bytext-wnters and acquiesced in,' as estabUshing the immunity of Crown

of^the Crown and, though not onginally prescribed, ratified by the

If the ratification of the Crown may secure immunity for an act

Ts anXeTJfl? ' r""™'" " ""^"P^-i "^ "n act of State, much more

Cntl /M -P"™ "^V^
'•''"" ''»'>''«>' i"'- a" act ordered byGovernment or the Crown The rule of law was laid down by Cockbum

UJ., in Hcdgkimon v. Fernie,' a case where vessels chartered by'the Government as transports whilst in tow of a steamer commandedby a naval officer came into collision :
" Where two vessels are charSd

the terms of the contract they enter into is, that they s^all pay imphcit

6C rV^'ah^'wTL"'.?!"""'.™''"" ""y ""^ '^'>™. I^"l Stowell held in T,, RoUaS™^ *?."..??. •!>« ^h» „ot,ao.tio„ of block^e, which i. -^^^^''J^^[m^^li
s without authority from

„, ,„^, ^^^a.l. Miv iiuuacauon oi blockade, whitby a commander in foreign stationa, wa« legal, thoujrh it

L„;
"^."'"i!"''" '"'I l*™ removed." Sir J. H.nnen, i„ n, Ta.Lnii, !.•) O^ls
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or injurious act oi aLXi short oftlol,?"'?
'^'"!''8'' ["' ""J' '"'^S"!

by civil action and So.if »^„ '
"^^ "'".''"'' «'™'' •"" » f™edy

Whnrrlk
without any previous convict on for the act

behaviour. The inabi irt!^ I? .-/''*'" '''."'"'' ""' opP'^ive

which thelailmtTrvX whi" he ITZJVT't' ^"^t '^' ""
the service, entitle., him to have T^ '*'?" "''™ '"' "^"t""''

right and tiie remedy ami thVs Court K)„?e'r
^^'^'^ "™'™ ''""' *'"'

the one or to the other
"" '^ " ' "™''''J <"">""' "JJ to

In rr^nTSfXrtKijnl^^"^^^^^^^^

there is nothiL in the nature oT^ ^'^l
''"''"' '"'''"S '''™<^e

power is inherent n the (^^^ "li^^,^""'™?'
-^» PJ-ible

; for the

3 Dawkina v. Lord Po«/e/ L R ^ O K ' lu ii <'

..gn.fie. in Great Britain. .„ GrJlZ aM% bV™ "p'"" """ " """i"' '— "

"to the mppreraion of oflencea by Militarv Fori.,, ...j u ^' ,"V
"™"n' "' "le law

"I Cr. L.., Tol. i. 20O, 8111.
' Military Force and Martial Law, Stephen, Hi,t.

/or /«(«., 2 C. P. D «* '• •"' "" '»"'•" "'""-'"I "> ""« V. .Srrr,V„ry „/ .?,„„

' I^B.7H.I.7«.75,.
8..,h.„.,...he„eitedi„.,rg,.™,,a„,.h,,„,,,„.„,

MftlicJouH or
i>)iIirp»Nivo

expoulionof
onlors.

Whrro
iiiiliUry lnw
prevuilx,

there U no
'ivil ivmnly.

/nrcMnn-
HorKh.

DawkifM V.

Lord Hohbtj.
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aims cited with approval tlie summing up of Mr. Justice Blacltburn,
that an " action would not lie, ii the verbal and written statements were
made by the defendant, being a mihtary man, in the courao of a
mi itary inquiry, in relation to- the conduct of the plaintiff, being a
roilitary man, and with reference to the subject of that inquiry even
though the plaintiff should prove that the defendant had acted maid
fide, and with actual mahce, and without any reasonable or probable
cause, and with a knowledge that the statements so made and handedm by him as aforesaid were false."

A distinction was intended in Warden v. Bailey^ between cases
where the wrong aUeged to be done was within the ambit of mihtary
authonty, and those where so soon as the pretext is stated it is seen to
derive no countenance from mihtary authority. It is undoubted that
if an ofhccr commits a wrong actionable in a civil court which has no
reference to his mihtary authority oven though the person wronged
IS a soldier under his mihtary authority, such wrong is matter for
redress in the civil courts.

The point of transition from the mihtary to the civil status was
considered in Mark) v. FrogUy,' where on the breaking up of the
Shorncbffe traimng camp for volunteers one of them accused of theft
was given into mihtary custody, and conveyed home, where he was
handed over to the poUce. The arrest was held good under mihtary law,"
insomuch as the offence with which he was charged was alleged to have
been committed while he was M.'ject to mihtary laW.

This rule of the non-accout.it biUty of servants of the Crown extends
to all servants of the Clown.

If a servant of the Crown is guilty of a wrongful act he must answer
for it even though purported to be done for the Crown. He cannot
escape liability by averring the order of any oHicer of State, or even
of the Government itself. And any officer of State constraining a
subordinate to a wrongful act, is equally hablo to be sued for it with
his subordinate. But the head of a Government department is not
hable for the neglect or torts of officers in his department, unless he
can show that the act complained of was substantially the act of the
head himself.-" The power of the Government to protect its officer by
declaring his act an act of State, cannot avail to increase the power of
the Government as against its subjects or to hmit their rights as against
the Government. On an action being brought, the justification alleged
must be pleaded, and although the Privy Council in Walker v. Bai d^
did not ' find it necessary to express an opinion," whether there noes
" of necessity also reside in the CVown the power of compeUing its
subjects to obey the provisions of a treaty arrived at for the purpose of
putting an end to a state of war," it would be difficult to find authority
for such a proposition subsequent to the time of the Stuarts.*

in the Ei. Ch. delivered by Kelly, C.B., L. R. 8 Q. B. 255: «n.l i|.. Iloyal Aomrium
awt!iummeraadW%nter<Jardtnflocielyv.PuriiiuonilSQ2j,lQti 4.11

» 4 Taunt. 07. Sec note on this case, 13 K. K. 560
' (181)8)1Q. B. 8SS.
3 Army Act. 1881 (44 & 45 Vict. c. 58), a. 176.
< «u/e;j4v. (;mc4«»(18U8), ICiL 73. "O (1892) A r 491
• I am not awi.rc of any Engli.h c«»o where the plea of Act of State haa been held

good agairnt a .abject. Act of Slate can a|,iily only to act. which affect foreigner.
"

Stephen Hi.t.frim. Law, vol u. 01, IV. Acts of State. See Kuling Oa«». C'.mpl.ill,
vol. 1. 819-827, where the Induin caw. on Act of State are di»ru»«ed by Mr C I'
Ilhcrt W";."!! v.SemlJls„|!il,Min<:,„nri!r./|,.ii„^,,x,,,,

| K. B.(ii3; f^Alcr
V. ttrotm Htll I'roprtnary <„., 3 1;. 1* R. (Au.lrali.il 479 ; Moore, Act of State.
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/»reiV«rWiwManappUcation inder 5 A « Vict. c. 70, » 23 forLT /?r
'" """ Comm^sionem „ Inland Revenue to pay to theappheant the amount of probate duty overpaid by hi m. ObSion wm

does a writ he against servants of the Crown ;= and wa.^ »nheld on theC om '^° """""^ "".' '•r P"''' '" ^"'^"'Pl^tion onaw into thehands of the Crown
; as the duty had been paid to the Commissionera

s^ iTT 'Tf^ '^ <?"*» • *"*• on *'"> a.^»umption hat th"statute did not establish a duty between the appheant and the Com-nussioner, (,n which event there would have been a right of actaand the remedy by mandamus would have been inappropriate) thwwere bound to obey the orders of the Crown alone. "Yf that b« so themeanmg of the Act of Parliament, which says that these ser^anteolthe Crown are to pay back money which belong, to the Crown andwhch IS in the possess on of the Crown and no longer in the a;>tua1possession of the Commissioners of Inland Revenue, is that it is a dutvimposed upon them as servants of the Crowr. ; and the duty imposed

the statute is also an enabling statute, !> auso it enables themjTthout a direct order from the Oown in each particular case, to gS
after aUfmmTr' '•'=?»"»'»>' "i ti" Executive, but which isafter all from the Crown, and out of the gen< ral fund into which it hasbeen paid, the money which is to be repai.l to such persona as theprosecutor if they make out their case. Therefore, thVright of this

HT? / '* ™''' rr *°.'"< *" •>» » "8'" "Sainst the Crown inrespect of moneys which are in the hands of the Crown, and belong to
the Crown. If that is so then no action will he, because an action^ll
not he against servants of the Crown. I have said that I do not think
the statute gives any individual an action against the Commissioners
for the reasons I have stated-™., that it raises no relation between
the appheant and the servants of the Crown ; therefore the claim uponwhich the prosecutor insists must be a claim against the Crown If
the prosecutor, therefore, has any remedy in this case, it must be bvpetition of right. ' . -=.. uc uy

The distinction pointed out is between
(o) .

:
-Be cases where commissioners or others receive money

cither under the authority of an Act of Parhament, and
without reference to the authority of the Crown, or in some
capacity m which their relation to, and dependency on the
Crown 18 not invoked

; when they are liable to ordinary
process to secure its due apphcation ; and

< I2Q. B.D.46I.

3 12 Q. B. D., per Brett, M.R., 472.
* la The Queen v.Lambourn Vaileu Ru. Co 22 Q B D M^ »}».« *t.<. ™-i„ .-

..»»nother «»d ,uffic,ent remedy l,v action. ••%. having beoLrguirf th.ttL,rSel,,d dOTO h»l a general .Sect i„ curtailing the j„ri»di<-li„„ of the QuMnTKh

weftfh. ri.hrS'ef^'^ ISf'^'^""^^' ".'"^ ^'» ''"" •'•"8'" '" •« ^forced..

nature. H it were otherwiw. a great part of the jurisOiction of thia Court {the Q VB)VOL. I.
p

In re Nathiui.

Brett, M.R.'i

juiigmcnt.

Two oIa«Ma
of oases: (i)

Where com-
missioners act
under parlia-

mentary
authority.
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(ft) Where
they net nH

the agenta of

the Crown.

(6) Those cases where cDmnuBsianers or others are acting directly
as servants of the Crown, and are amonabte to the Crown

;

when they are not amenable to the jurisdiction of the
Courts otherwise than by petition of right.*

The case of The King v. Lords Commisaioners >/ the Treasury^ seems
inconsistent with this, as there the Queen's Bench ordered a mandamus
to go ; and in the subsequent case of In re Hand,^ Lord Denman who
delivered judgment in the earlier case, shows a disposition to limit the
range of his decision ; while, in Baron de Bode'a case* Coleridge, J.,

speaks of the decision as " a much misunderstood instance," and as
turning on the particular statute. In the Queen v. CommissioneTs of
Woods, dc, Lord Denman seems to incHne to his earUer view ;" and in
The Queen v. Lords of the Treasury* under 1 & 2 Will. IV. c. 11, the
earlier decision was followed. Ex parte Wnlmsley^ and 'fhe Queen v.

Lords Commissioners of the TreasHnf are the other way. In the latter
case Cockbum, C.J., thus expres-ses the governing principle :" " When
a duty has to be performed (if I may use that expression) by the Crown,
this Court (the Court of Queen's Bench) cannot claim even in appear-
ance to have any power to command the Crown. The thing is out of
the question. Over the Sovereign we can have no power. In hke
manner, where the partie.s are acting as servants of the Crown and are
amenable to the Crown, whose servants th.?y are, they are not amenable
to use in the exercise of our prerogative jurisdiction."^ The law, then,
may he considered settled in accordance with the view of Cockburn, C.J.'
and The King v. Lords CommissioTiers of the Treasury^^ to be overruled

' r hy Inre Nathan '- in the Court of Appeal."
Govemorsof The next class of public officers whose position we shall consider
dopendenciefl.

jg jj^^^ ^{ Govemors of dependencies.'^

in Branting writs of mandarauH wouIJ be takoo away ; but I do not think that the
intention of the learned judRes who decided the I^imliourn VtilUy rii/tr waa to lay
downHuchadwtrino." Umilhv. Churlcy District Council {\HQ7), I Q. B. 532.

I Thn <^ccn V. Lords Cmnmintionir't of thr Trcaitury. I.. R. 7 Q. B. 387, followi'd
in The King v. Arndel (1900), 3 C. L. R. (Australia), 557, where Smith v. The Quern,
3 App. CaH. 614, iMdiHtinguinhod.

a 4 A. & E. 28(1. 3 4 A. & E. WW.
4 (J Dowl. Practice CaaBH, 792. ft 15 Q B 770
• 16 Q. B. 357. See Blackburn, J.. L. R. 7 Q. B. 3W). ' 1 B & S 81
« L. B. 7 Q. B. 387. Sco Btilinn (_'aw.», raiiipbeH, vol. i. 802. « L.r. 31M.

I" Cp. Mitchell V. Thf Queen, 7 TiuieM L. R. 480, 579. n 4 A. & E 28«
ta 12 g. B. D. 476. The Qutcn v. The Secretary of State for Wi.r ( 1891 ). 2 Q. B. 3'»ll

Ab to Lords of the Admiralty, see Ex parte Hirhll.*, 4 A. A E. 999 ; iih to Commi»8iontT«
of Woods and Forent*, Ex parte Rnv, 5 Dowl. Pract. Cas. 668 ; aa to Commi itsioners
of Excise, The Queen v. Excise Commissioners, 6 Q. B. 975, and as to Sanitary Oom-
mitwionera administering the functioiu of the Crown, Sanitary Commissioners of
Gibraltar v. Orfila, 15 App. Cas. 400, 413. The immunity of executive officers in the
United States from mandamus controlling a discretion is fully considered in Gnim/i
V. Thompson, 7 Wall. (U. S.) 347. See for Niiliwqucnt cnses, Carrtclc v. Lamnr, 1 h>
U. S. (9 Davis) 423. and Hoynlon v. ftlaine, 139 U. S. (32 Davis) 306. where the niio
is said to be that the writ of mandamus cannot issue in a case where its effect is to
diriwt or control the head of an executive demrtment in the discharge of an executive
duty involving the exercise of judgment or discretion ; when a mere ministerial duty
is imposed it is otherwise.

13 A Petition of Right does not lie ngnimit the Crown for money received under a
treaty by the Government in respect of debts owing by subjects, of a foreign power to
certam of its own subjects : Rustomjee v. The Queen, I Q. B. D. 487, 2 Q. B. D. 69.
The same case is authority for the proposition that the Statute of Limitatione does
not apply to a Petition of Right.

1* The rule of the Civil Law is. In _7W mrori «on njtnrlpt me^ir ron^^m nugve
pr-eferlim nrqae priitorrrn neqtte proeonsiUrm, neqm cteteros mtigistratus qui imptrium
habent, qui coercere aliqutm possnat, el jubere in rartrrem duet ; Bfc ponlificem, dum
sacra faeit : D. 2, 4, 2. Aa to Commissionew appointed in s CMiquered country, it is
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JUotyn T. Fabri^M la the leading ewe. To an action for auault v™/.. »«.d f.Ue -mpmonment. the defendant pleaded-first, notVuUtrand ^^:jecondly, that he wa, Oovemor of a colony, and that the pSfl wm
Wm %t r„"t!ff

"'"/'•"^•' '" T'^l""-™ ol which he impri«>n"him rhe plaint fl put in issue the facts of the plea. The verdictwent for the plaintiff. A bill of exceptions was tendered Tt wmsought to argue first, that an action would not he in Enuland " and ''•"i"''"'"

"frcoLf"'
°°

'^'T^
"' "" ™"l'' '-y-hore lie against thfoover^or r'X^'.ion

of a cd,ony any more than against the King himself. Lord Mansfield, *'>|;'''
r*,''°C.J., thus answered these contentions :' " The first point that I shal 11

5"""^ '

that was true, and if the law was so, he must plead it. This is an act on »«'''"' ""

wL I'nt'vTt'rr"/ 1
''"'"""

'-r ""
f™'

'
'>»» jurisdiction I he SoSr

"'

was guilty of the fact, he muct show a special matter that he did thisby a proper authonty. What is his pr^r authority ? The Kind'scommi^ion to make him Governor. Why then he certainly must plead
• 1^ ' ''°«'r'"' ' *"" ""' ™* ""> ""«»'" "Pon that. It has beensingled out that in a colony that is beyond the seas, but part oflh"dominions of the ftown of England, though actions would 1^ formjunes committed by other persons, yet it shall not lie again t the

other man. It shal most emphatically he against the Governor Inevery plea to the jurisdiction vou must state a jurisdiction for if

r™,!St f l ""7 ™'' *" ''P'^' ""* jurisdiction of the King'sCourts you must show a better and a more proper jurisdiction * Now

1 Co.,,. 161, 20 How. St. Tr. 81,1 Sm. L. ('. (Ilth ed. 1 5111

!...,..;.._" *' "?, "•.""
..?"';",.";;«.'.,'.. ""'Hi'' l>«»e been «rli„„i,l,|o if oiinimittrd in

I7 the law of the

relation. oKpli" ibctlM^ ll,'!' '.T'"" "^T' V'K'^f I*™"' ""^ »»"«"«

hete, .nd „„roy iihi^ntT ' "^^„":i:''"^"''''
"" ""*"• °!,t °-" ""^i"-

i. mtitled to the orefpr™,..
• Tl S necemirily gite w.y. ,n which ca«« our own

«.».v. Bv;;r<:vjrft R^tirsr
'""'""" "" ''•"•<'"^''>''^> i^». i»8. 2" ^

3 20 How. St. Tr. 228.
< Caw o( ne Ho,, m. Johim,. B-t 583; C.«, of The Kimocu, 18 How.
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Dittnm of

I.«ir<l

M.iiKHcId :

• A (iovprnor

in in thn

nHliiro <if »
Viceroy."

ticId 'x dietum
unniiidprfHl by
the Privy
Cbum'il in

Cainrronv,

Kyle.

Dirtum of

Lord
MaiiHficld diR-

urntodfroiiiin

Uili V, Bigge.

in thifl CAM no other juriMliction* is shown even by way of argument

;

and it is most certain that if the King's Courts cannot hold plea in

Huoh a case, there is no other Court upon earth that can do it ; for it

is truly said that a Governor is in the nature of a Viceroy, ami, of

necefwity. part of the privileges of the King are communicated to him
during the time of ni» government. No rrimina! prosecution lies

against him. and no civil action will lie against him ; because what
would the consequence be ? Why, if a civil action lies ualnst him,

and a judgment (is) obtained for damages, he might be taken up and
put in prison on a capias ; and, therefore, locally during the time of

his government the Courts in the island cannot hold plea against him."
" If he is out of the government he leaves it ; ho comes and lives in

England, and he has no effects there to be attache^ : then there is no
remedy whatsoever, if it is not in the King's Courts.

The dvAum of Lord Mansfield that " a Gtovemor is in the nature of a
Viceroy," in the sense that he is clothed with the plenitude of the

royal prerogative, may be considered as not to be law. The question

arwe in Cameron v, Kifte} where Parke, B., in giving the judgment of

the Privy Council, said :
" If a Governor had, by virtue of that appoint-

ment, the whole sovereignty of the colony delegated to him as a
Viceroy, and represented the King in the government of that colony,

there would be good reason to contend that an art of sovereignty done
by him would be valid and obligatory upon the subject living within

his government, provided the act would be valid if done by the Sovereign

himself, though such act might not be in conformity with in-

structions which the Governor had received for the regulation of his

own conduct. The breach of those instructions might well be con-

tended on this supponition to be matter resting between the Sovereign

and his deputy, rendering the latter liable to censure or punishment,

but not affecting the validity of the act done. But if the Governor be

an ofHcer merely with a limited authority from the Crown, his assump-
tion of an act of sovereign power, out of the limits of the authority

so given to him, would be purely void, and the Courts of the colony

over which he presided could not give it any legal effect. We think

the office of Governor is of the latter description, for no authority or

dictum has been cited before us to show that a Go\ -nor can be con-

sidered as having delegation of the whole royal power in any colony a8

between him and the subject when it is not expressly given by his

commission ;^ and we are not aware that any commission to colonial

Governors conveys such an extensive authority."*

The dictum of Lord Mansfield was expressly dissented from in Hill

V. Bigge,^ by Lord Brougham,' who delivered the judgment of the

St. Tr. 395. See, however, Companhia de ilofambigue v. Briliah South Afriea Co., in

the House of Lord», supra.
1 Putier's Note Co. Litt. 391a.
a 3 Knapp P. C. C. 332, 3 St. Tr. N. S. 607.
3 L.c. 343, 344. See In re S>izurt of Slave, nt Sierra Lon; Br. h Lush. 14S.

* See Chalmers, Opinions of Eminent I^awycri, vol. i. 231. The. Rotln, 6 C. Rob.

Adm. 364.
« 3 Moo. P. C. C. 466, 476, 478. 4 St. Tr. \. S. 723.
« " With the most profound renpect for the authority of that illustrious juH^p

(Lord Mansfield), it mu«t bo observed thnt, as has been shown, the Governor bein((

liable to process during ni^ gcvrmmcnt would net of .my necessity foiiow from hi-^

being liable to notion, and tb'tt the same nrttumcnt mi};ht be used to show that hh

aotion lies not against persons enjoying undoubted freedom from arrest by reason of

privilege "
: 3 Moore P. 0. C. 481. The status of Colonial Govemora ia exhauttively

ooiuidered in Ton ^- Mutgrovty 14 Viot. L. R. 349.
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Privv Council there. The action woa lor a private debt contracted by
the defendant in England before ho was Governor, but on which he waa
iued in the Cour^a of the colony, and thereupon claimed, as a personal
Erivilege of the Governor, immunity from bemg called to answer there,
ord Brougham said :

" If it be said that the Governor of a colony is

quasi-Hovoreign, the answer is that ho docs not even represent the
Sovereign generally, having only the functions delegated to him by
the terms of his coniniission, and being only the olUcer to execute the
specific powers with which that commisiion clothes him." "His
bein^ Uable to be taken in execution is not the necessary consequence
of his being Uable to have a judgment against him. There were
anciently more instances than happdy now of pereons privileged from
legal process

; but there still are some such exemptions, as privilege
of peerage and of Parliament,' and of persons in attendance upon the
Sovereign and upon Courts of Justice. None of these privUeges
protect from suits, all more or loss protect from personal arrest in
execution, or judgment recovered by suit. Indeed, the old, and we
may now say obsolete, writ of protection which the King granted to
his servants and debtors, purported to bo a protection from all pleas
and suits

; yet the Courts held that no one should thereby be de'ayed
in his action, but only that execution should be stayed after judgment."-'
" It therefore is not at all necessary that, in holding a Governor liable
to be sued, we should hold his person liable to arrest while on service-
that is, while resident in his government. It is not even necessary
that we should meet the suggestion of his goods, in all cireumstances,
being liable to be taken in execution—though that is subject to a
different consideration."

In Phillipi v. Eyre,' a colonial Act of Indemnity had been passed PhUlipty.
in respect of certain alleged wrongful acts done by the Governor. '•'»"

This Act of Indemnity was held an answer to an action brought in
England ; on the principle that, to found any right of action, it is
necessary to show that the acts out of which the action arises cannot
be justified by the law of the place where they are done,' and that the
Act of Indemnity, b which the elements necessary to constitute a right
of action were removed, was not necessarily and in its nature unjust.

The Privy Council had again the question of a Governor's authority
before it in the case of Muagrave v. Pulido.' An action of trespass was M,,jmrc »
brought in Jamaica against the Governor for seizing and detaining a I'ltlido.

schooner, of which the plaintiff was charterer. The plea set out that
the defendant waa the Governor of Jamaica, and that the acta in
rcipect of which the action was brought were doae by him in that
capacity. After a review of the cases, the judgment of the Privy
Council proceeds as follows :

" It is apparent from these authorities
that the Governor of a colony (in ordinary cases) camiot be regarded as
s Viceroy

; nor can it be assumed that he possesses general soveroigu
power. His authority is derived from his commis.sion, and Umited to
tbe iiowers thereby expressly or impUedly entrusted to him. Let it

1 Sw)/»r«.Vr./,on/ H>a -/v.ZRum &M. (i3U,3St.Tr. N.S KM
- '.''";•'»<'• "«: 25 Kil«- in. •'«>. 5, c. l!l ; Pdtmjion v. UlaJwpt (1094), 2

>Mii. J17, Heo Braoton (TWiiw), vol. iv. 137, vol. v. 130. TIhto id an mt«ro«tmi:
?~'"'"' "* HSoiglM ii. Kciv,,, Hijt. Eng. Lair (2nd i,A). vol. ]. 41)^-417: Vin, Al.r
*jtsoi)jn,

' (186U)L.B.4Q. B, 225; (Ex. Ch.)6Q. B, 1.

' Va-T V. Fraeia Tima ( 1902), A. U, 170.
^ (IS79)6App.('*«. 102; JVifeofio ranwii v. Bflier(lyOI). A. ('. 370.
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be ffrnnteil that, for twtn of power ilono by a Governor under and
within the limit of his commiaHion, he in nroteGt«d, becatue in doinf;
them he in the servant of the Crown, and is exercising its sovereign
authority ; the like protection cannot be extendeil to acts which are
wholly beyond the authority confided to him. 8uch acts, though the
Governor may assume to do them as Governor, cannot be considered
as done on Iwhalf of the Crown, nor to l»e in any proper sense acts of
Ktate. When questions of this kind arise, it must necessarily be within
the province of municipal Courts to determine the true character of the
acta done by a Governor, though it may Iw that, when it is established
that the particular act in quetttion is reallv an act of State policy done
under the authority of the ('rown, the defence is complete, and the
Courts can take no further cognisance of it."

I'™^- The operation of the principle here indicated is shown in Tandy v.

ofVreUnd'
^^'^ Westmorelattd,' an action brought against the Lord-Lieutenant

Tandy V. lord °^ Ireland by Napper Tandy. The Irish Court of Exchequer, on
»V./»N<>re- motion by the Attorney-General, and acting on facts disclosed in a
and. warrant of attorney from Napper Tandy to Bowling, his attorney,

ordered the subpwna isHued against the Lord-Lieutenant to be quashed,
on the groumi that the facts so disclosed showed that he was sued for
an act done by him in his capacity of Lonl-Lieutenant, and that such

Lord an action is not maintainable. This decision was f6llowed in J^by v.

Lord Wodehouge,^ where the Attorney-General, for the defendant,
moved, on affitlavlts filed by the plaintiff, that proceedings be stayed
or the writ be taken of! the file, on the ground that the facts set out
in the affidavits showed that the action was brought against the
defendant for acts done by Lord Wodehouse qud Lord-Lieutenant,
and not for a personal act done by him as a private individual ; and
that, therefore, he was not amenable to this or to any other Court.
The Court being satisfied from the materials of the accuracy of the

Suiiivan v. Contention, granted the motion. In a third Irish case ' the motion was
EariSpenrtr. supported by an affidavit made by the Under-Secretary, which was

answered by the plaintiff ; here, too, the Court made the order.

Rulcofijiw. It appears, then, from these and other cases,* that, in actions
brought against the Governors of dependencies, it is necessary, in order
to prevent the ordinary Courts of law from taking cognisance of thcni,

that—first, the facts out of which the proceedings arise should be laid

before the Court, apparently in any form by which the Court can
sufficiently inform itself

; and, secondly, the Court, on mquiry into the
nature of the acts complained of, should be satisfied that they bear the
character of acts of State. On being so satisfitd, it will take no further
cognisance of them."

' 27Hciw. St. Tr. 1247. 12fi4.
a 17 Ir. 0. U R. 1118. Sew the i-nniiiiciit on the ii<<unKy „. vhis natte, per Lnni

BroiigliJim. Hiti v. higtjf, 4 Ht. Tr. N. H. 73:*, iind what m aaid of this and the precf-dintf
cflHe in Mungmve v. PtUidii, 5 Aj>p. Cim*. i 1 1.

3 SuUimn V. EuH Npi-ncrr, Ir. H. fi <'. I,. ITX A« to thp liability of it ppnxm
doing n wrongful act under the King'H ordcrx, 3 Innt. 23(1, Chitty. Prerog. flO ; Dicey,
Law of the ConBtitution (4th «!.), 303 rt tifqq. : /'roceUmji 'm the na'iiai Corp'i'
hriuight hy Sir Th.mai !>a'n U anl otkrr^, a How. St. Tr. 1-234; Hallam, Cfliint.

Hist. vol. i. (8th ed.), 383 rt aeqq.

* .'iai<ih of TaMJt^i'i c-m, , 13 Moo. P. C. 0. 22 ; Forester and otkers v. StereUiry
g/ 'Slrttr far InJin. I- R. Ind. App. Sup. 10 ; N*d„J, „/ Canutlic v. Uttat tadta CvrnfMiHi/.

1 Vo8. .Jun. 370 ; Ex-Rajah of t'oorg v. Ennt IndUi Company, 29 Beav. 300 ; Rajah
Salig Ram V. Sfrretary of Slate for India, U R. Ind. App. Slip. Vol. n»—all cited in

Mtugmve V. Pulido. Tt App, Cm. 102 : Bii-Anm v. Lumleff, 2 St. Tr. N. 8. 322.
* Ab to " Aet of State " see note 2 <hi preceding page. Ah to the criminal liability
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Homo remark! of Blai-kimm, J,, oliMrgin^ the grand jury in Regina t'hMgnot

V. £w«,' inay here bo noteil :
" The powers of a (Jovemor of a colony W^kburn,

are different from and more extensive than. tho«e of a h>rd-Iieutenant viAj"'"""
of a county of England or a mayor of a borough in England, in which
a riot or insurrection has broken out ; and, conneqmntly, ImtU what
he may bo authorised to do and what ho .nay be puniHhabltt or blame-
able for if he does not do, is differt-nt in his cano from theirs, but the
principle ujMjn which the re8ponsil)ility of each otlicer dopi<ndH in, I

think, the same. The officer is bound to exercise the powers which the
law ^ves him in the manner which, under the cin-umHtances, is right

;

and if ho fails to exercise thraso [Mwers, if something which he ought to
do is not done by hitn, and mischief occurs, then, if the circumstances
are such as to make it his duty to exercise them, and he does not do it,

he neglects his duty ; and if the neglect is such and to such an extent
as amount to criminal negligence, then he is guilty of a crime for which
he may be indicted."'

It IS a principle of the common law that one cannot be removed from
a freehold office except for misconduct and after having an opportunity
of being heard in his defence. But if the office is hi'ld at the will of

the Crown, the Crown's power is unrestricted.^ The appointment of a
successor vacates the prior appointment. A colonial government is on
the same footing as the home government in this.* Where a contract of

service is made for tho Crown byan agent the doctrine of Collen v. Wright
charging the agent for an implied warranty, has no application.'

Judicial officers are the next claw of public officers to be considered. Jmlirial

The best description of judicial duties may be extracted from two "'*'''''"

American cases. In Seaman v. PaUen* Livingston, J., said; "An.svownnr.
officer acting under a commission from Government, who is enjoined '*"''"»•

by law to the performance of certain things, if in his judgment or
opinion the requisites therein mentioned have been complied with

;

and inhibited under the like exercise of his own discretion from doing
other things ; who is sworn to discharge these duties to the best of his

abiUty, and exposed also to [M'nalties as well for negligence as for

acting where he ought not, is not answerable to a party who may
conceive himself aggrieved for an omission arising from a mistake or
mere want of skill, if there be no bad faith, corniption. malice, or fe.<mo

misbehaviour or abuse of power." Tho officer in the case was an
'* inspector-general of provisions," and therefore not a Court of ecord.

In Vanderheyden v. Young, Spencer, J., said ;' " It is a general V'lndrrheydfn

V. YoUHtf.
of aOovonior,Heflll& 12 Will. III. c. 12; 4:i(icu. UI. c.8S, f>ec. t(.i>t rut>ouleadiiwii to
" provided always that " by Publio Authm-itiea Protection Act, IS93, Sohwl. ; Jt^j: v.

ir,Ul, 2H How. St. Tr. 51 ; Rex v. Pieion, 30 H.)W, St. Tr. 225; It^g. v. Eyre. FiiiUson.
Hiutory of tho Jamaica Cajir. See aino i'mmdinj^ mjaiwl Crd. fuHn." for rouarJl/
"HrrindiTinj ihf CHy ant ((iHilr o/ Urijflol, 4 How. lit. Tr. IR6. In the United Staten
it iit aHumiMl a" a principle flowing; from the sovereignty of the I'nitcd Stutot that the
iitticer* of tho (Jovernment are not mibjcct to aiiita for acts in tho regidiir diitchargc of
their official dittitxt : (looley, Conntitutional Liniitutiontt (Uth ed.), 17 n.

> Finlason'a Kei>ort, US.
a In PiRtuy,, ruA,—lhc liriAUi Hioh, 3 St. Tr. N. S. 11, 510—Littledale. J..

BayH
: A public officer in point of law " in bound to hit the oxJtct lino between !Ui

txcfwB and doinf; what is suffieient."
s Wmia V. Uippi,, 5 Moo. P. C. i»or Parte. B.. 300.
* 8htnion V. .SmtVA ( 1S95), A. C. 221). In N. S. W. leRislation has made excrptionn

t't thin principle, u in Govtid v. Staurt (liiuO), A, C. 675; Young v. Adiim)i (IftOti),

A.<.4«fi; Yuu>u/v. W't'lcr nam), A. V.iiiil.

» I>unnv.MaedonaId(lfiQli, I Q. B. 401.
• 2Caine8(N. V.).312,317. A fish inspector is a judicial officer; Fath v. Kwppe\

7 Am. St. B. 807. '11 Johns. (Sup. Ct. N. Y.) 150, 158.

I

,yp||i;
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Kftriy Uw.

•Bd lound pnncipit th*t whenever the lew veela eny peteon with *
power to do in «it, wd coiutitutei him * judge of the evidence on
which the act umy be done, end »t the unie time contampUtea that
the act M to be carried into edect through the inatrumentaUty of
agenta, tlio peraon thus clothed with power la inveited with dincretion,
and i», guiMid hoc, a judge. Hin niandatea to hii legaJ agenU on liia

de<iaring the event to have hnp]K'Med. will he a jirotection to thoee
agent*

; and it i» not their duty or buainewi to investigate the facta
thu« referred to their »ujierior, and to njudgo hiii determination."'

Thui, a^broker who undertook to give hia opinion! ui>on fruit
aubniitted to him wa« held to act an a quaai-arbitrator ;« ao waa an
average udjuater, to whom the partiea to a auit agreed to refer their
diapute,' and an architect, in an action by the builder againat him for
negliBenoe,* unli'«« fraud and colluaitm luperveno,*
), The principle of the immunity of judgea for judicial iota ia stateda early aa the Book of Anaiie, 27 Edward III. 138, pi. 18. And the
aame protection waa extended to grand jurora

; for in 47 Edward III.
IS, pi. 30, a writ of conapiracy • waa »uod in the King'a Bench, and
the defendants pleaded that they were indictora therein

; and thia
wa» held to be a goinl plea. In 'J Edward IV. 3, pi. 10, Littleton, J.,
held that an action for aiiaault and battery would n»t lie againat a
juatico of the peace for what ho did aa judge of record.'

> «<» /larn«n/»l»n t, S„imt, I] lluw. Ht. Tr. 1003 i Hnd 7 1 8 Will, III o 7 See
7 u repealed by Ihe SUtute Uw Kevi.ion Act. 1807 (30 i 31 Viol. o. 60). The lir>treuon ol NortK L J., at lowi. i. thai tlie .horlll act. >. judgo in dwlaring Ih. maluritv
ol vat«.. Md !*.,,/„„ „„ aotiol. .ill 1„. IhauKh liu «,ti„„ „ el.argod to U, ,„.lii,„u.

.lf.,1;i?,1,ll"'l ,

1""","°"""" "/ ••"" •'ll'in h" jut,«lictioii. 1 lmu« o( no oa.«whore auoh an action will Ite agaiiiHt ni
-.

out not to tic true, and an ai-tin

ooiiviution ia ooni'luHivc evidence .„ ,,. .,.„„
in a mere Toluntcor. and therefore he ia liable loVaiiy'mi»Ukcrhe"»lav'
tliM IS more like the case ol a aheriff. who ia a mioisterial officer. II. fn

, aa if he . onvict unon eTidence which turns
of falae iiu|iriHoume»t be brought against him. the
" hia favour. As to the case of a revenue officer, lie

make. But
,f J . 1 1- . I . ; ;",". ." ~ ."—..-".. .™i ui.i.Di. u, litr instance, nwnl of /l /o. lie direited to him, he is bound to act ; and when the property is duinuled

if he return n««,i i»n,i. and happen to be mistaken in point of law, it is a false return "
per Wilson, J., in llrrwty. tVa/toii, cited in a note Mhcrmtn v. TapftmU; I Ka«t

._ ,
p,jjj„|j,,

Tuur V,

M3. An information will not be granted •gainst raagislrates, t'houghlhey i

,^^,J";•L.' i''?'.''''
°'" "' """upllj'

:

Tht i,»i, V. Jackm,, I T. KfoM : TCAUd, 7 b. & H. 377.
1 Pappa V, Hose, L. K. 7 C. P. 32, 02.1.
a Tharua ^iutphur and Copper Vompan^ t. loltU4, L. R. 8 0. 1». I

4 «tet*w«. V. »«*«,« 4C. P. D. 148. TiO/wv. ^oMcm (1802). 3 Ch. 441. 1»n arbitrator al,mg wilh hi^ HwitrJ daliver- a pawr vuHtaimng hU rBAwiw tl^Dai*wJI bo takHn a. part oftho award ; aad if the relmi are wrong in linEo'awMrS
9 Vea. 300, v/hori ho rKiinta <nii tl..t " if tk, .;— . i ' ,

' ^ " ""'

A'slawa
tioD Act,

C!',^'^'°ill.^'
""'»'"^ ""'""'• •"J,""''.'" "'">' I"""™- «» l« what ,«..ed beforehim and what matter, were presented lor hi. consideration, but not as to what |»u,.,.d

in hi. mind in making hi. award IMe of B«dm,k V, Manpolila« Hoard „/ Ifort..L K. SH. L.418i /» re !»„,(,, ani Hnl^rl.: .triilrojion (ISOl), I Ch. A.M. T.the same «Seet are the Scotch cisos ; M'^iUa. v. Fru Church (1802 24 Dunloi, I2H-

^n'^r'fZ'"'"^" '^f '''°:^- ?"*• "> *PP- '^"- ™- '» r™r V tLakic.
li. R. 1) C. P. 67, a more va uor i. distinguished from an arbitrator j and cp. In r,on orWra/io. triic,,» Ijc Ma^n, UmII d, to. a,i Ik, Ht„ dr. Jm-i^ilSi,Ura«,n,.. IM 8 Time. U R. 202 (C A.). An architecf, certificate ,

.» .k.ll k , '"i '"'f'!
°"' "';' " '',"" !"""•• """ "-y "'• reference to .ay, thai

A^t isii^irj?J
between them they are compet«.l so to agree." 8e. Aibitra-

Act, 1880 (52 & 63 Viot. c. 40). An arbitrator may be cal,"

s held to be

c. P.

;

...w.™...- , ,.™., „ ^.^^ ^ n. iua (Va a.). An architect 8 certific
givena.anarbitratnrmC'Aam&ei-sv.OofdtAorpe(1901) IK B 024

• IMItrl,ury,. VgK, 2 H. ft C. 42 : iuittrooi v. Jiarrai', 46 L. J.
• Fltzh. De Nat. Brev. Writ of CoiikpirHcy, 1!4,
' There ia a law of Alfonso V. of Aragiin in 1442 saying that the iuaticia shallcontinue in oOicc during hfe, removable onfy, on sufficient caL, by the kTng Md the

to be the most ancient precedent in favour of the esUbliahment of a
juoloiary, 1 Kent, Com. 203.

i an independei
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SUundlord*. in hit " Plan del Curon,"' lay» down that no pro- Hi.uii.n„d,.
Moution lor oon«pir>cr lim •nitinut iiranJ jiinint ; for it •hall not Iw ' ttn-M
int«nd«l that what tlioy iliil liy virtim of Ihi'ir oatlu wu faUo and ' ""» "

nialicioua
; and tliat Iha aamo law applim to a ju»tici3 o( the |)eat«, for

h« ihall not Iw puniilicd aa a conapirator for what hu docn in oiK>n
H'lwion aa a iuNtiee.

In FloyJ and lUtrbr'n i.ur" the aamo nulijwit wa»,i:on»id.'r('d liy floflnl
the two Chiel Juaticea (Pophani and Coke), thu I'hii'f Baron (Klimiinxj, "or*er«r»«f.

the Lord Chancellor Kgorton, and all th.' Court of Star Chaudwr!
" It wa» agreed that iniomuch aa the judges of the realm have the
adminlHtration of iuitice, unilcr the King, to all hia auhjei'ta, they
ou^ht not to be drawn into i|ui'«ti.m f.ir any «up|H»ed corruption,
which extendi to the annihilating of a record, or of any judicial pro-
ceedingd lietore them, or tending to the ulander of the juitice of the
King, which will trench to the acandal of the King hinwelf, except it
lie iK'fore the King hiniwlf ;" for they are only to make an account to
(Sod and the King, and not to anawer to any iuggeation in the Star
Chaniber

;
for thi« would tend to the acandal and aubveniion of all

jiutice. And thoae who are the moet sincere would not be free from
continual calumniations, for which reason the orator said well, In-
vifilandum eil gem/itr, muUa imidiit lunt bonii. And the rcawn and
cause why ajudgc, for anything done by him an judge, by the authority
which the King hath committed to him, and as sitting in the seat of
the King (concerning bis justice), shall not bo drawn in question
before any other judge for any surmise of corruption, except before
the King hiniseli, is for this ; the King himself is dt jure to deliver
justice to all his subjects ; and for this that he himself cannot do it
to all persons, he delegates his power to hil judged, who have the
custody and guard of the King's oath. And, forasmuch aa this con-
cerns the honour and conscience of the King, there is great reason
that the King shall take account of it, and no other."* Lord Chief
Justice North, in his opinion to the Uou«e of Lords in Bantardiiton v.
Smnte,' puts the matter more forcibly ;

" No action will lie against
a judge lor what he does judicially, though it should be laid /o(i.
imlUuiai et leiaitar : aa apiwam in Co. 12 Hep, 24. They who are
intrusted to judge, ought to be free from vexation, that they may deter-
mine without fear ; the law requires courage in a judge, and therefore
provides security for the support of that courage."

In Bmhelt, oauf it was resolved by all the judgea of England R„.oiaii„niii
1 (15K3)I73. Uu*M'»riu>:
= 12 Hup. 23, 25. See nujlor'i argument, Fabrigaa v. Mo«tgn, 20 How. St. Tr 81

2IH, anil Lord UiuiHlielil'n judgment, 228.
s In the time o( Kdwnrd III., Thori«. CJ., w.ui degraitel lot taking bril»Mi

:

.1 U). Inst. 145 i I (Jumpbvll, Chief .luiticen, W>, Ul. V. K U A 16 Edw. 111. Pike,
Intro, xxi., liil, gives an account of the trial of many judges by Special ConimisHiun
for miwouduct m office. An to judged convicted of bribery, see 4 ill. Com. 131( /,„r.fllmm. ciMn 2 How. St. Tr. 1087: l,,rl .Varrl„/lld: ,a.r, 10 How. SI Tr 7117
lor caaex of the sale 0/ judicial offices see UW8, and for argumcnta of the legality of it.
1109,1273. See Via. Abr. Judges.

* Aire V. Sedgewickc. i Rolle Reik 107 : lt<tsteH v. Caretc, 3 B. & C. 049.
' How. St. Tr. lOlHi.

' (1070) V.ughan 135; How. SI. Tr. 1»9 ; see the comments on this case in
.::r jirgumcnt of the Air....,ey.O«ueral m HhKiiiaie v. Hatvard, 3 at. Tr. N. S. 7118.
Ilrfidhy T. Fuhtr. 13 Wall. (U. S.) 335 ; rata v. i<.«»i»i,. 5 Johns. (.-Jup. Ct. N. V 1 282
I. Johns. 337, 9 Johns. 39S. may be referred in this connection for the judgment of
Kent, (

., oonaidermg the English authorities, and where 31 Car. II. 0. 2—the Habeaa
torpua Act, 1679—is said to be the first instance in the History of the English law
where judges of the highest common law tribunal yitling and acting not in a ministerial
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tlammin

tlrfuni/lt V.

hHTWill.

Krmpy
XeiA.

(except Kelynge, C.J.) that a juryman cannot lawfully be puninhed
by fine, imprisonment, or otherwise for finding against the evidence
or against the direction of the judge, even though his finding la alleged
to be given corruptly and knowing the evidence to be full and manifest.'
After BiuheU'a cme came Hammond v. Howell.' The defendant was
Recorder of London, and, as one of the j adges of oyer and terminer,
fined and imprisoned the plaintiff, because he had brought in a verdict
as a juror contrary to the direction of the Court and the evidence.
The act of the defendant was admitted to be illegal

; yet the Court
held that, in a conflict of principles, the bringing the action was a
greater offence than the imprisonment of the plaintiff ; that no action
would lie against a judge for a wrongful commitment any more than
for an erroneous judgment ; that, though the defendant acted errone-
ously, he acted judicially; and that, if what he did was corrupt,
complaint might be made to the King ; if erroneous, it might be
reversed.'*

OroenveU v. Bunnell' should be noticed; where Holt, C'.J., went
at large into the cases and showed that judges are not liable to an action
by the party for what they do as judges ; that no averment is ad-
missible that a judge of record has acted against his duty ; that, even
if a justice of the jieace should affirm that, upon his view, as against
law which in fact is not so, he cannot be drawn in question ; for his
decision is a judicial act ; that, in like manner, jurors are not respon-
sible for their verdicts, because they are judges of fact ; and " that
it would expose the justice of the nation, and no man would execute the
office of a judge upon peril of being arraigned by action or indictment
for every judgment he pronounces."'

Passing over a number of earher cases we come to Kemp v. Neville,'
where Erie, C.J., passes in review all the learning on the subject of
judicial officers' Uabihty. His conclusions are—first, that a judicial
officer cannot be sued for an adjudication, according to the best of his
judgment, upon a matter within his jurisdiction ; secondly, that a
but a jiidirial ciapncity are ma<l»ro«pon>iblo in actions by private «uitoni fur the eicrcino
of their uiw^retioii.

'The verdict of .jury miglit anciently he ,ct a.ido by an attaint ; a. to which »ee
Finch. Jj,« (|7»l). 484 : Vin. Abr. Atlainl ; HawJ.. P. C. bli. 2. c. 22, ». 20 By
statute 11 Hen. VI. c. 4, the plAiDtitl in an attaint cotild recover his damaBea and
r„™ , W*™' 'be jurors and defendant! ; lee alio 16 Hen. VI. c. 5 ; Fomyth Hi.t
rnal by J"ry. IW). Where a »rit of alUiut lay, which wa. not in criminal ea™-.;
(Hawkin., P. C bit. i. c. 72. a. 5), a jury of twenty.four tried the issue whether the
previoua jury had sworn falsely. The verdict of the second jury concluded the
matter. 1 he writ of attaint was abobshcd 6 Geo. IV. e. 50 ; sec. 01 saves the liabilil v
of those guilty of the oScnce of embracery i I Russell, Crime. (Sth ed |. 3110 As
1.. Junes generally see Utt.k, ll\ ra.c , li How. St. Tr. DDl), and the note. ; also Historical
Observation, on the resiartivo function, of the judge and the jury. Law Mag. andKev (IK(«|, vol. ii«. I. For a comiirehon.ive colleiaiun of authorilie. on the la.wcrs
iliialihoations. immunities, and re»|ionsibilitio. of grand jurie.. »» Cmmm^iallh v

L""\ I
^"' "' " "**

•
<'""»»"»™"* V. Brow,. 147 Mas.. of.-i. Am. St. R 7311

I- ..-, oi'^'li?,' ..''S'";
.I;* K»'iue'' i Bac. Abr. Jurie.

; Stcph. Hi.t. Crim. La.

!

«i'
' ^if^- »>.'-3<l'. aw 0711

;
Koeve.. Hi,t, of the Kng. Law (2nd ed.), vol. ii. 137

2B7 1 Tidd. Practice (llth d), 77.%70S ; 3 Bl, fomm. SAtT Onoiit, Hist, of the Kng
Const, piumm. "

' 1 Mod. I«4 ; 2 Mod. 2I».
3 The practice of hning juries i. noticed, 2 Hale P. C. 158. There i. a note on tlicname subject

: /Vna ^ .Itiad; c.i* . 6 How. St. Tr. 1)67. .See also 4 Bl. Com. 301.
« l2Mod. 3S0: I Salk. 3W1 : I Lib Kaym. 4r>) i ..imnmrised 20 How. St. Tr :113
• .>ee also MUlrr v. *nre, 2 Wni. Bl. 1 145 ; Mmlm V. falirigaa, I Cown. lOI
• (1801) II) 0. B. N. S. 523 , f/nmifto. v. Andtr.m. 3 M«iq. (So. Aup. Cas.) 303.

1 he powers of a visitor of an eleemosynary corporation am judicial : Pkaim V Bunbkmner, 447. I lainl Baym. 5. Show. P. C. ;15.

'^ ''
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matter of fact adjudicated by l,im cannot be put in issue in an action
brought against hjm for what he has so done. And it will not found
jurisdiction in a cm suit to allege that what has been done has beendone maliciously and corruptly,' though judges of inferior courts areunder the supervision of the King's Bench Division, where they may
be made amenable to punishment for corruption or gross misconduct ''

that is, with power to fine and impnson, and li,.nce of record » -and l^fosn..
judges of inferior courts, with regard to their immunity from process

''"''"."'• ^

the dtl" fr'"''*
"" "hjle purporting to act in the discharge of IZ^^:^

the duties of their office. The Courts take judicial cognisance of the »" inferior
position and dignity of the one

; but will require to be informed oi.
''""'•

the pleadings of the jurisdiction of the other."
When once the quality of the act called in question is determined

the rule applicable is clear ; it is thus laid down by Parke, B., ddivcrine
the judgment of the Privy Council in Cider i. Halkel /> " English ™j„,judges when they act wholly without jurisdiction, whether they may «Xsuppose they had it or not, have no privilege; and the justices o'f

.'"<l«"'™"'y
the peace, whether acting as such, or in their judicial character in ' "
cases of summary conviction, have no other than that of having notice
of action, a hmitotion of time for bringing it, a restricti.,;. as to venue
the power of tendering amends and of pleading the ger. nl issue with
"
wi."

'^™'"»«^' »« «? «»*«•'" " An act of a judicial natur.;, and
whether there was any irregularity or error in it or not, would be dis-
pumshable by ordinary process at law ; but the protection would
clearly not extend to a judicial act done wholly without jurisdiction."

It IS well settled that a judge of a Court of Record in England with
limited jurisdiction, or a justice of the peace acting judicially with a
special and hmited authority, is not liable to an action of trespass for
acting without jurisdiction, unless he had the knowledge, or means of
knowledge, of which he ought to have availed himielf, of that which
constitutes the defect of jurisdiction. Thus, in the elaborate judgment

IJ'igurt n Trnsti; n.iiitivrwiiu; jiiuerv. /tr)/M'(ls^l) :;n|i.iw(Sc—an notion by nil ailvoontongjiinsttho Lord PrCTidi-nt nf Ihc Court
(inpliwl to hiin while the Lord Prnuirifiif wn. nnti«» i„ ,. ;...i:-;-i

^t^l»rwi«,-.l/fflfrv. 7/j,p<.(182l). 2Sli.iw(ac. A|.ii. Cn..) 12.".. 14:1.»«» . ~ 1
J

. of SeMHion for words..Z:Zi:\"' C'
'•";»"; »II'""« t"" '."rd ITCTidrat of Iho Court of Hc«.iot

£S,™ 1 « It--:; '""' '^'»»'<'™« »«• "rtini! i" n judicial <,a|,„city. Fray
*r , ^' n t o* ^i

'""
= '"* ""« " "" 'I"" «i"l>orili«« are ™ll«.tod Tkom' v<,*«rto», 2 B. * S. 473 ; KcM v. Slanofirld. U K. 3 Ex. 220. adontrd bv Lmd CS.li

I'fii^Mt .Tufr'^i, ' " ""'
'" '?" '"..'''"

'",'"f'
""" »"•"«<'" '" lil^l '""'idno agaiMt a public officer for a reiOTt made in di.chargo of hi. duty to hi. .iiiicriorofficer" /«.« V. Ad„n,mm. 17 Rcttie II: Hof^jard V niici, r F^re.l Im-' \ c«1| Bradley,. Fi,hrr,l3V,'tU.(V.S.)Xm. ' <""'r fr.r,. |l»-l-l, A. t.

9 See, Iter Holt. C. .1., (Iroenvrtt v. Buncfll. I Ixl. Ravin 407

r, ll,U. » g. B. p (W!l
, Th, «»„» V. Bojjrr, 4 Q. B. 4im. A Co, rt of ,wV i,

"

upenor court wih power to cominit for contempt : *> ,„H, F.,^nlC7orK
ii..'ii* 41

elaborate judgment tracing Ibe hi.tory of Jii.licra of

/>.«„. V. l/„u-dl. Show. PI. 24, 2!),- Difw, v. L„rd /iroiiafcrn. a C. « P. 2411

^. »'";"&i2?s';s.i"u^ i\][
" ' '™

'

^'"^ '• '*"'""• » «" '• '•• '
• 3 Moo. P. C. C. 75

; 4 St. Tr N. S. 4(12 : Bm.,«in v. ScoK, 3 Camp. 3S« withnote referring to /ta,.n/., ™.,. 10 V... 346, Ack.rUy .. /,„i,„'^, 3 J. j J'
4" "

« C. till. IB an action againHt a coroner for turning a pcr«,n out of iUn t,„„„ ^h^ tr,inqmry .„ being held :»«(, v. M^elUa,,. I L. I). 370. For wrong I et^cl^of jurudiction.ee /are ifAna T'rrpoaiir, 1 2 Can .S C III
r wroiigMu cxcrcme

ProL^t AcM'H«1(S.T5rec.T«r
"'"' ""»'«'«' 'J' "» ''»>"- A'"''""'-

' 3 Moo. I. C. C. 77, 4 St. Tr. N. S. 494.
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/louldtn T.
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Judxmi^nt of
PatteBon, J.

of Mr. Baron Powell in Gwynn v. Poole' it is laid down, that a judge ofa Court of Record m a borough waa not responsible, as a tripMser,
unleM he was cognisant that the cause of action arose out of the
jurisdiction, or at least that he might have been cognisant, but for hisown fault

;
which last proposition Mr. Baron Powell illustrator, by a

reference to the case of the Marshalsea Court,' which had jurisdiction
only in certain cases where the King's servants were parties, who, being
aU enrolled, the judge ought to have had a copy of t^e enrolment, and
so would have known the character of the parties. ' It is true,' says
Mr. Baron PoweU (speaking of the case of a borough court), 'that
the cause of action does not arise within the jurisdiction of the Court
as It ought to do

; but as the judge cannot know that, except by the
plaintifl or defendant, until he knows it, the rule shall be in this case
as m others Ignomntia lacti excmat.' Mr. Baron Powell lays down
the same rule as to a party; but his opinion in that respect is dis-
approved by Loni Chief Justice Willes in Moravia v. Slop^' but not
so far as it relates to a judge or officer. The like rule has been followedm the case of magistrates acting under the special power of Acts of
Parhament, who are not Uable as trespassers ij they lave jurisdiction
to inquire into the facts stated before them, and nothing appears on
one side or another to show their want of jurisdiction.* It is clear
therefore, that a judge is no* liable in trespass for want of jurisdiction
unless he knew, or ought to have known, of the defect ; and it Ues on
tne plamtiH, in every such case, to prove that fact."

The law as thus laid down is further illustrated by the case of
tfouHen y. Smith/ where a County Court judge committed a debtor
without junsdiction The debtor then brouglt an action for false
imprisonment and obtained a verdict which was upheld by the Court

_^
Ihat this commitment was without jurisdiction," says Patteson

J., IS plain
;

that the defendant ordered it under a mistake of thelaw and not of the facte is equally plain ; for it is impossible that he
could be Ignorant that the plaintifl dwelt and carried on his business in
Cambridgeshire, the service of all the processes having been proved tohave been made there and the defendant having originally specially
allowed the plaint to be made in his court, withfn thi juriidiSion of
which the cause of action accrued, the defendant (the now plaintifl)
residing m Cambridgeshire. This case is not, therefore, within the
principle of Lowlher v. Earl of Radnor' or QwintK v. Poofe,' where the
facta of the case, although subsequently found to ho false, were such
as, if true, would give jurisdiction, and it was held that ti-e question as
to

J unsdiction or not must depend on the state o . facts as they appeared
to the magistrate or judge assuming to have jurisdiction. Here the
tacts of the case, which were before the defendant and could not be

' l^."'*- f*^- "•' '508- ' 10 Co. B. 68 b. s Willee 30

trap™ l.m, ABHinit the porjon execnting proc™. ; for the whole proceedini is coram

that the cause of action arose with n th* inyi-'l'-tion tHn nff^ -f th^
"^^"o".

• 8 Emi 113, 119. , J Lotw. (& p.) 1560. IS6&
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unknown to him, showed that he had not jurisdictio.i; and his mis-
taking the law as applied to these facts cannot give him even a primd
facie jurisdiction or semblance of any. The only (questions, therefore,
are, whether the defendant is protected from liabihty at common law,
being and acting as the judge of a court of record, in which case the
plea of not guilty would be sufficient ; or whether he is protected by
the provisions of any statute." *' Although it is clear that the judge
of a court of record is not answerable at common law in an action for
an erroneous judgment or for the act of any officer of the court wrong-
fully done, not in punuanee of, though under colour of, a judgment
of the court, yet wo have found no authority for saying that he is not
answerable in an action for an act done by his command and authority
when he has no jurisdictioi\"

In view of a possible ambiguity in what is here laid down, Lord
Wensleydale's dictum in Rorke v. Errington} must be borne in mind.
" There can be no doubt that a court of limited jurisdiction cannot give
itself jurisdiction by finding any facts ;

" and thus the aspect presented
by the facts to the judge or magistrate at the time of his giving his
decision is the subject of evidence when the decision is questioned.
Neither can such a court be prohibited on the ground that its decision
is erroneous. As Lord Loughborough said, in Grant v. Gould .^ " The
foundation of it " {t.e., an application for a prohibition) " must bo
that the inferior court is acting without jurisdiction. It cannot be a
foundation for a prohibition that, in the exercise of their jurisdiction,
the court has acted erroneously."

On this i»int then the law is clear that for an act done by a judge
in his capacity of judge he cannot be made liable in an action, even
though he acted maliciously and for the purpose of gratifying private
spleen :^ and whether he did act in his capacity of judge or not is

matter of evidence.

The same act when done by a judge of a superior court and by a
justice of the peace* may have very different consequences. For
example, it is said, in an Irish case of some authority,^ " justices of
the peace are not, individually, invested with a power to hear and
determine any felony or other offence. Their authority is to try before

1 7H.L.C.632. 1 2H. BI. 101.
a ^»<iT<oMv.f;ome(l8!);-i),|Q.B.668.
* Juatioos of thj peace are statutory officers first appointed under I Edw. 3, o. 16.

2 Co. In«t. 558. At common law there were ConserTators of the dohcb with very
Innitod powers. See Lambard. Eirenarcha, Bk. 2, oap. 3. In Lord Macclesfield's cane, HJ
How. St. Tr. 1270, it ia said that there are some old statutes that provide that the
Chancellor with the Council shall appoint justices of the peace ; hut the usage is that
the naming of justices of peace is in fact in the Chancellor only on the reoommendation
of the LoM- Lieutenant. Lord Herschell, C. in 1892 created a large number of jm-tlces
without the preliminary recommendation, alleging political necessity. Sir Littleton
Powys, in a letter to Lord Chancellor Parker, datwd 4 Aug. 1719, and printed 15 How.
St. Tr. 1421. says :

" There was grown a sort of goacral neglect all over England of
the appearances of the justices of peace at the assizes "

j
" and that their attendance

was a respect due to the king and his ,;ivorament upon those solemn occasiona." " But
if jiiflticea of the peace shall remain at home about their (aivat* affairs, or to avoid the
trouble of a journey to the aasiEcs. it ought to be looked on as a neglect of the duty of
their office ; for 'heyare not called only to notify to the people that theysre in com-
miasion but toanswertotheirnames in person." The history and powers of justices
of the pea<!e are exhaustively considered in the opinions of Littledale and Bayley, JJ.,
and Vaughan. B.. in Harding v. Pclloek, 2 St. Tr. N. S, 342'; Dalton,' Country Justice,
1 ft ^rp. a-im Dig .Jn=rh--~ of P-rtr-c.

» Taaffe v. Downes, 3 Moo. P. C. C. 52 n, but qujre whether this statement ever
was correct ; see Dalton, Country Justice, 403 ; Vin. Abr. JuBtioM of Peao© (F.).
As to tbs Uw now in England, aee 1 1 ft 12 Viot o, 42, •.'I,
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authority.

themMlves and others. No individual justice of the peace has that
power," i.e., to issue a warrant to arrest one suspected of a felony,
" but, as an individual, he has merely a ministerial power to bring the
party accused before others as well as himself, for the purpose of
tnal. " The distinction is this : where process is issued, to bring
the party accused before the person issuing the warrant and others,
for trial, it is a ministerial' act—it is ministerial to the other justices!
who are necessarily to sit with the justice issuing the warrant. This
is not so in the case of the judge of a superior court ;

" for he has
power and authority to sit alone and try the fact, respecting which the
process issued." The act is therefore judicial, and protected.' Thers
is also this further qualification attached to the privilege of justices
of the peace, that the act complained of, though done within their
jurisdiction, must have been done honestly and in good faith.' Yet,
though a justice of the peace is not protected for words used maliciously!
even when ho is acting as a judge, maUce is not to bo inferred from
his words, but must be affirmatively proved.* Justices of the peace
are to keep the public peace. Their duty with regard to rioters is
" to restrain and pursu3, arrest and take them." To enable justices
t? d" 'tis, they have authority to call ujwn the king's subjects to
aid them in cases of riot ; and the king's subjects are bound to be
assistant to them in that respect when reasonably wAmed. In the
case of riot, when justices have done this, they have done all that is
required of them.'

As to those who act under the order of a judicial authority, the
general rule of Uability is thus ctpressed : Qt:i juesu judieie nliqtiod
fecerit non videtur doh maJo fecinse, quia parere necesae eat.* An ana-
logous distinction exists in this connection to that which governs in the
case oi judges of record ..,.d of inferior magistrates. When a Ccurt has

' Blim, Juatico. Joatiee of the Peace, Actiolu agailut. 1. When an Action liea
Aa to what arc nuniaterial aila, aoc The Quet!- v. Machen. 14 y. B. 79 ; TIk Urn-en v
(InMph,,, 13 L. J. M. f. 57 ; Tie A'.Fii, v. Kdmrdt. 1 Wm. Bl. 037 : The c>«"» v'

fa'i'"'r'..- ,
? J^'

"" • "' *''"" " <«•'".«. « M- * » '1». 321 i The V«,r» v. .<„™'

1« V, V ;'.?^ ^ '° I»rote.!t:on and |)owcr of juaticcM. ace 11 A 12 Vict. cc. 42.
43.44. Lord Kenyon. in Harper V. (,V,rr, 7 T. K. 27.5. aaya :

" I think that Ihceaae of
allowing a poor rate la the alnRle inalanco in which the juaticca .Kit miniaterially

"
I he caae cited del' itv *hat a churchwarden taking a diatreaa for poors' rate ia entitled
to the |mtc-'.-n i: .^4 Gen. II. c. 44, a. 0. on the ground that granting the warrant
on which he acta i« u judicial and not a ininiaterial act of the magiatratea. Thia w««

?.°.„o'!^^" ^"Z'f ' '* ""'""' '^'"^'11 «»«"«» ' C»»rcA,ran(«»,, ic, „/ tw Ham
(isuzf. 1 VJ< ii. ool.

, .? .'1'"*?, '• '^T": ' *•'" •" '^- f^- ^'^ " Thia privilege ia only for acta done
judicially, Cn,. „/ .1/r. 7ii./icf ./,,(»„„, 2!) How. St. Tr. 81.

' ,'f'''*™' I',?'''';,,'?'"-.^'''-
"" '''I'"' " '"'"'v- '» * " '*" Bl' «»IKuua V. acdirhaU 3 Wila. 121. where in an action against juaticea for refuaing to

grant a licence, mal.ce waa alleged
i aec. too, 1 1 A 12 Vict. c. 44. a. 1. In Tin'r v.

Child, 7 E. * B. r .an action waa held not to lie against a chilrchwanlen. under the
Metropolis Managv.iient Act, 1855, 18 t 19 Vict. c. 120, presiding at the election of
testrymen. for refusing a vote or for refuaing to allow as a candidate a person entitled
to be a candidate, unless malice be alleged and proved

'. i""?^"". 'j- ?<*r'*'". 4 W. * S. (Sc. App. Caa.) App. 102. I Dow i, 01. 495.
• Per Littledale, J., /-,»»,,» c„„, 3 .St. h. (N. S.I519. As to liability of juaticea

for refuaing to lake an exammatimi under a statute. Omn V. BuckUrhuriha, 1 Leon
J23. approved Ferguson v. Kinnotit/. i -Ji Tr. N. 8. 806.

• .lf>ir«»oVara«c.lO(3o.Rep. W li. 7«. adapted from U. 50. 17. 1«7,11. In the
Reports there la this comment " (but when he haa no jiiriadiction noa enl index)." See
per I.orH MaB.ft.ld. in .lf,..'*«,,; ,. ft',,,.- 3 Burr. 1239. A llliui.letial uOice u.ay be
exercised by a deputy. The diBeronce between a deputy and an assignee of office is
stated in The i.irf ,,/.'(*,e,j6ur,'»e7«c,9Reji, 42. Astotheapplicationof the mstim
drfjwflu lua pM,^ i^"- "T P" WUle., J., Burinl Beard o/ Si. .HmarrI, Sochesler
V. TAojiipao«, L. R. 6 C. P. 457.
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jurisdiction of a cause and proceeds erroneously, all acting under the Dirtinrtion

authority of the Court will be protected.' When the Court has not •"'""i ik*

jurisdiction, actions will lie against all acting under the authority w'ith°n'""°*
wrongly assumed by it.' Where the authority exercised is special, without ihe
and out of the course of the common law, and confined to a limited j""»<'i''i»n-

jurisdiction (as in case cither of warrants for arrest, commitment, or
distress, or of convictions or orders by local magistrates), it is requisite
that the instrument to be enforced and obeyed should show on in-
spection all the essentials from which the duties arise.' If, again, cause
for the exercise of jurisdiction is expressed, although it may be imper-
fectly, the officer is not expected to judge of the suffcienoy of the
statement

;
so that, assuming the cause expressed is within the juris-

diction of the magistrate, he is entitled to protection.* Where no
cause whatever is expressed, the want of jurisdiction is clear.'

The law is most neatly summed up in Peacock v. Bell ." " The rule /Vwutl- v.

for jurisdiction is that nothing shall be intended to be out of the "'"
jurisdiction of a superior court but that which specially appears to be
so." " Nothing shall be intended to be within the jurisdiction of an
inferior court but that which is so expressly alleged." But writs not
appearing to be out of the scope of their jurisdiction issued by a superior
court are valid and of themselves a protection to all officers and others
in their aid acting under them ; although they be on the face of them
irregular, as a capiat against a peeress ;' or void of form, as a capias
ad retpondmdum not returnable the next terra ;» for the olficers ought
not to examine the judicial act of the Court whose servants they are,
nor exercise their judgment touching the vahdity of the process in
point of law, but are bound to execute it, and are therefore protected
by it.*

Where a body of persons have imposed upon them a public duty
involving the exereise of a discretion it is undoubted that they are not
liable to an action merely for an erroneous exereise of their discretion
without malice

; even where, as in Partridge v. General Cmmeil of
Medical Education and Registration of the United Kingdom" they are
advised to proceed and do proceed under a wrong section of an Act of
Pariiament, while by another section of the same Act they have
conferred on them the discretionary power involved in their action.

We now come to treat of ministerial officers. Breach of a ministerial Miiii«teri«l

1 Mtinday y. StxM,. 10 C. B. 4.12 ; Prnukt v. Hanimt,. 4 Q. B. 852 ; Broi^» v
°*"""-

Jom: 15 M. ft W. 191 ; Omtl-ir, Homri, lOQ, B. 411.
I Ma'lhnlKm Mw, 10 Co. Rop. 68 b ; Taylnr v. CUrmtnti, 1 1 CI. ft Fin. 010 No

m<iuttiition is defectire for not stating a (act which is implied necessarily from those
which are stated.

» The Queen v. Inhahitantt of Stainforth, 11 Q. B. V.'i - nrmwl v. Ilomtrd fcr
P.rko. B.. 10 Q. B. 453 : Ai/IUM, v. Jabion. 13 Coj C. C. 02.-), By 24 Geo. II. c. 44,
N. fi, an action is not to lie brought against any constable aclinR in obedience to
-Iiistices warrant till demand made of the copy of the warrant and refusal thereof.
./csM V. VBugknn, 5 East 44.5, contains an explanation of the sec. For the [lowers
iiicirtental to a colonial legislature, justifying punitive action against a member. /Aiu/c
V. f'^nmtr, L. R. 1 P. C. 328, approved Barton v. Tailor, 1 1 App Cas. 107.

* The warrant of magistrates is an adjudication of every material point, brittetin
V. Kxnnaird, 1 B. ft B. 432; Mmt'ii v. Williams. 5 0. B. 40 i.

6 Per Coleridge, J., Howard V. Oositt. 10 Q. B. 390.

,
' I Saund Rep. 74. cited by Parke, B., Omml v. Hoieard, 10 Q. B. 4,13 ; see notes

I Wms. Saund. tnloeo . Tk" Itreuyet',. ena,_ I RoileRep. 134.
' f'.unl'is "/ ffH//'in-f%r(n^6ro, Rep.54a.
« PoToont V. Loifd, 3 W'ils. 341.
» Turner v. Frigate, \ Uv. 115 i Cotes \

Oosset V. Howard, 10 Q. B. 454,
10 25 q. B. D. 00.

Mie\iU, 3 Lev. 80. cited Parke, B.,



34fl NEOLIOENCE IN LAW. [book II.

W1wnth«ra
iano
HUtutory
immunity.

Wl»r«th»n> duty is actionable.' To this rule there is an exception where the act

"ulhority j°™ " ''"i"'"«<> V tl'o superior appointed by the statute and is not
done negligently though negligently ordered to bo done.'

Where statutory immunity is wanting there is more difBculty.
The argument that, because in some cases the Legislature has seen fit

specially to provide for this difficulty, where it has not done so, there
is no protection, is valid only so far as legislation is concerned with
the creation of new relations, and not with the declaration and con-
solidation of old rules of law. There is, however, the authority of
Fitrgcrald, J.," for the proposition that where acts have been done
under orders from a bodj' vested with statutory authority to. order

;

and where the party enjoined is, by statute, bound to compliance with
orders thus issued ; no liability attaches to the party conforming, even
though the orders issued be improvident, and though there be no
precise statutory immunity. On principle this is correct. The
ground of accountability is negligence, and negligence is either an
omission or commission. By statute, the person acting Is bound to
carry out the behests of the person enjoining ; and by hypothesis, the
negligent act is within the scope of the powers of the person enjoining

;

obedience to the injunction is, therefore, enjoined by statute. The act
Srescribed is done, and, by hypothesis, is done without negligence.

! in the prescribing of the act there is negligence, that is not the
concern of the actor, who, being ordered, is constrained to act, and not
to sit in judgment on the act of his superior officer. Thus, when his
intervention comes in, there is no negligence. The action (it any)
would be against the superior for wrongly prescribing, not against the
inferior for performing what it was his duty to do.

The discrimination of a ministerial from a judicial office is con-
siderably complicated by reason of the number of offices whose duties
involve an alternation of judicial and ministerial functions. It then
becomes a question of fact what are the duties with regard to the
performance of which the action was brought. The governing con-
sideration is stated by Chancellor Kent :* " When the law renders a
public officer Uable to special damages for neglect of duty, the cases
are those in which the services of the officer are not uncompensated
or coerced, but voluntary and attended with compensation, and
where the duty to be performed is entire, absolute, and perfect."

Wehavealreadyseen'whatarethecriteriaof judicialduties. The
distinction, then, between judicial and ministerial duties resolves
itself into this—that where one has to exercise a discretion he is pro-
tected by judicial privilege ; where he has to perform an ascertained
duty, he has to do so exactly. This is the rule laid down by Bayley,
J., who held that the defendants, who in the case referred to,* were

I Piektring t. Jameg, L R. 8 C. P., per Brett, J., 609. The priaoipsl oases are
cited in the argument in this case. See also In re Thmn'n'ru Ktrlion I\titi«H
I6Q.B.D.731I. »j»fc,232.

3 Brennan v. Guardians of LimeTKk Union, 2 L. R. Ir. 42 : oonsidered, po< 243.
« «or<(«ly.Cro2iCT.|7Johns.(Sup.Ct.N. Y.)438,4a).
• Anlt,23.
' Jrinet y. Bird. 5 B. * Aid. 837. 845^ While v. Pdo. 58 L. T. 712. where Kay, J.,

cites with approval the passage in Addison, Torts (6th ed.), 671 :
" If an action lie

brought agaiiiat contractors . ... an answernble for damage done "
; Fergvaon v

Earl 0/ KinnmM. !) tl. 4 F. 2811, 4 St. Tp. (N. S.) 812. In StUon V. Oarkt. I Marsh.
429, 6 r:::iM. S3, r.-«d trii=t=*s were hrU tmi (toio lialiiiity where they r.id all the
statute required them, in the beat way they could and aooonting to the be.st informa-
tion, though it turned out that they weie mistaken. For the AmerioaQ decisions, see
Slurman y. KoringM, 62 Barb. (N. Y.) 287, and WeigUmait v. WatHntton, I Black
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the persons repairing i. sewer and authorised by statute, were not
protected because they acted bond fide and to the best of their skill and
judgment. 'That is not enough ; they are bound to conduct them-
selves m a skilful manner, and the question was most properly left to
the jury to say, whether the defendants had done all that any skilful
person could reasonably be required to do in such a case."'

The case of Government servants is not within this rule ; for they
are the servants of the pubhc, not of the person or persons who have
the supenntendeneo of the department in which they work • even if
they are appomted by them. The principle may be thus stated—that
when a person is acting as a public officer on behalf of the Government
and has the management of some branch of the Government business
he 18 not responsible for tlie neglect or misconduct of servants, though
appointed by himself in the same business.'

The question was mooted so far back as the year 1«U«,» when it was
resolved by three judges of the King's Bench, against the opinion of
nolt, O.J., that the Postmaster-CSeneral is not answerable for a packet u,t,

,

dehvered to the receiver at the Post Office and lost out of the office <-'»«»».'

Ihe dissent of Holt, t'.J., was founded on a comparison of the situation
of a postmaster and a carrier or the master of a ship. As was sub-
sequently pointed out by Lord Mansfield,' the comparison docs not
hold good

; since " the Postmaster has no hire, enters into no contract
camcs on no merchandise or commerce. But the Post Office is a
branch of revenue, and a branch of poUce created by Act of Parliament "

Lane v. Cottm was canvassed and reconsidered in iyhitfieU v. Lord Le
Vespencer, where the question argued was wh'jther the defendant as
Postmaster-General, was personally responsible for the amount of a
bank-note stolen in the Post Office by one of the sorters, and while
enga^d m his work there. This was unanimously decided in the
negative. The judgment of Lord Mansfield estabhshes the law. He
8^9 :

As to an action on the case lying against the party really
ottending, there can be no doubt of it ; for whoever does an act by
which another person receives an injury, is hable in an action for the

lU. S.) so. latU. Utter Esae tho oorporalion wu« holil li.blo tor earryiiiB out a bIui

Max 410. il «... 6.1d that where a cty, in oonslruoting a newer, nogliiently uneover.

. ; J.™ ?„H °
,u^^ °" °' ™"°°*''''' ''ili««neo ol,tain a ,u|>i)ly Inm that or othern ™ 5 i"?'''

',»)'"?<' to "»y maintain an .ction of 1,'rt aifainrt the city torAiraagm; and the treeimgot the pipe ii the proximate c.u«,ot the iSiury

s .lfm.,ito«t. I-rWee. V. 0M>. L. K. 1 H. L., per Lord Wen«loydale. 124.
» Lane V. Ccmn, 1 Ld. Raym. 84«. 12 Mod. 472;
* Whil/itld V. LordU O tjt_ n«tr, 2 Cowp. 7ij4, 704

..t '.'"?J
2,(^wp. 7S4

; /oaf. v. MotuU, Ir. E. C. L. 1.53 " The law is well

i'mdiTr ^f.f.°,?, /Ti"" """""' r'"""""-8»"°"'l' "" 'Jeputv.po.tma.tera

o«l',,;L.Tf C"
'"'' °""l'»,,',PI»'";<>i and "wotn a. required by liw^are public

"
he Mh™ ir^ I."

7"P°5"''1;.'<»- bi' »"" negligence only, and not for that it any
"ttheothBni.aIthoughselectedbyhimftiid=r.hjf«.ttohi3urd(;ns"-ncrtlriv T K ^,i.

;;;™.r^t"''"™i*.! '»'!'%« ^•h/. 20 Am stl"666.T/Sifot":^
S™ Tl? .V"" 'ffi^l-'T'":

'" "8"?'°" in tl>» delivery of a r«i,teredletter. 2 Kent Comm. 12th ed. . 610. Story, Bailra. j 403. For the dutvtodelivirletten grati.. Anmiiv t. OoodtJiM, 2 Wm. b1. 906.
> ' " '" '"" ouiy to aeliver

VOL. I.

WhilfiM V.
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injury »u.tain«I. If the, „,»„ wh„ „,,„iv,^ , ,„.„„„! ^„ ^,„
letter, to the lK».l.o«iTO !,«,.« any of them, he i> an>wer*ble ; m a the
•orter in the bumneM of his department ; «. i< the Po.tma»ter for any
lault of hi8 own. Here no penmnal neglect ia imputed to the defendants
nor 1. the action brought on that ground ; but for a eonrtruetive
negligence only, by the act of their «!rvant.. In order to succeed,
therefore, it must be shown that it is a lo«i to bo supportal by the
Postmaster, which it certainly 's not. As to the argument that has
been drawn from the salary which the defendants enjoy ; in a matter
of revenue and jiohce under the authority of an Act of Parliament
the salary annexed to the office is fur no other consideration than the
trouble of executing it. The case of the Pmtmaster, therefore, is inno circumstance whatever similar to that of a common carrier; but
he IS like all other public officers, such as the J^nls Commissioners of
the Treasury, the Commissioners of the Customs and Excise, the
Auditors of the Exchequer, Ac, who wen> never thought liable for any
negligence or misconduct of the inferior officers in their several dcnart-
ments. ' '

V. An unsuccessful attempt was made in Buinhridge v. The Post-
»»«.(cr-ft.»cm(» to render the Postmasterfieneral liable as head of the

^r*^?M.''fP"'*"";".*.''' "•" ''"»* *"fi™ ''V virtue «i the Telegraph
Act m*, distinguiBhing his common law immunity from an assumed
statutory liability for the wrongful acts of his subordinates in carrying
on the business of the department. The Court reiterated the principle
laid down m the earlier cases of the immunitv of public servants for
acts done by their official subonlinates unless iiereonal intervention is
proved or unambiguous enactment shown.

In NicJioUon v. Mounce;/,' the captain of a sloop of war was held
not liable for damage caused by her running down the plaintifTs
vessel during the watch of the lieutenant, who had the control at the
time of the accident. The ground of the claim was that he was to be
consideT:!,! in the ordinary character of master of the vessel by means
of which the injury was done to the plaintiffs' proi)erty." " But

"

says Lord Ellenborough, C.J., " how was he master ? He had no
power of appointing the officers or crew on board ; he had no power
to appoint even himself to the station which he filled on board • he
was no volunteer in that particular station merely by having entered
originally into the naval service, but was compellable to take it when
appointed to it, and had no choice whether or not he would serve with
the other persons on board, but was obliged to take such as he found
there and make the best of them ; he had no power either of appoint-
ment or dismissal over them. The case, therefore, is not at aU hke
that of an owner or master who .... is answerable for those whom heemp oys for injunes done by them to others within the scope of their
employment.
A class of cases analogous in principle to that n ;Jation of the

their own |»r.o„al m,»f„„„,.,. ., «„.„„, v. (hod^kild. 2 w'm. Bl. 006.

» imwlllK. B. 178. « 31*32Vict c 110 H. 2 4
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by atatute to one body, while the nom.r „f ' u
"''"™ '" If'""' r"""."':""

by .J.|,„t i„Tu"c'h empoT'S '"
Wi h't. U ".^ *™<?

V'"°
lo-ordinatej : that an «otinn »nr n.„p:

wmther principle la

a«in.t the pen»n Z^ZclZm^TZ"'"'* ^ '"""«" "'"«"
ultimately anthoriainff it Thf^ • * '"""*' °' *«»'"" him
action again." a m»Cr-anJSurh.'n" .."" .P""^"™ '»' ''ri-.gi.W an
againat the hand "ommitwnr.h-''™ '"'"''''''" '>''^"'"ght

(or whom the aet w«Z "'"''•it tJ^J ,hi T'"",
""'.»"""

;rrtJtiz't-"---«''>xth^«'^"^^

afet't;:rt:,ViTe^*„^:ti:i'^^^^^^^^^^^^

giving judgment?Ktz«r8ld J IfrJ^P;''"'
"'"' *" '"i""^- I"

lri8hpi,rEawAitwW?hw.nt,i; r H^ .*" "f"""^ »™''™» »' the

.he G„ardiaS:„?\L''";rttStS"^^^

.>rderforthereBefofthrr.t^„r
™""'''"«' » corporation to take

the Poor Uw^n.mi«i™ ™,C';he7 *"'•'"'''['''« ™"'"''''
duty otfixine the stiff of ™H'ffi. '"'' ""P"*^ <"• these the

aJgavc thertl''^"^'/„' ItovaT-'lh'^t th'p
"" ""''""'"" »"''

d rect the increase nlMlimir,..f- ^.V
'"at the tomnuasiancrs might

of the re.rt^roffice« that th ,
'"^j"'"' '"'' ,'"'e'" «=' "" ''"t'cs

officer. uEandZtil the rS-nm """^"r ''""Id ""t appoint paid
.he e«atiorof "trl L^'^and trZh' P P-viously aVnctio'ned

vacancies they were raaWe' .^^11 .Ti, ° ^"""i'""" ""ght fiU up
o«ier of the fommTssbnere it le.m J T""* "»'' *"'«"" ""
«co„,iderationofthe;7r^v,,i„Ito?hTpo^rLrwAT''"^r " ^'P™ « "' "
.0 the conclusion that the workhnnLT^T> *^' "" '"""" """"' "" ' '* '"

workhouse in which the oZwln fP'.'l' " ''^•""'" "' 'he union K,.«„,.r„i,i..r.

the deatitute ^dlk p,^"'^jrs ,h,W, /\\° ""'" '"' ""> "'"•^' "'

miasionem; tha"it is frSe ,"0™'^ the control of the Com-
." determine and di^t what at^ST ?^"''^' ""'' "'" "» «"«t<lians,

house hoepital as for^nv ntjir^^ 1 ^ appointed for the work-

.hat the dLy orthrdZdIntaCZ ' to^n" "T ""'''"""'' ''°''

.0 watch over the plainM^ Ln Tut ?Lt th'^"'?''f
P^P*' »"«"dants

appoint such ataft^fZ X'ndant! " tt"r
"'^ "" *° '"''™' ™''

by their order and warrant direct T H '""i""™™^" should,

own impreaaion that 7,„Tt ,
' ',• ' '''"'" '""her to atate my

maintaiS VheldlntLIS, o7';h%«™""r'^
*''!' '^"™ '^ ""'

»f the Poor Law ComnZionl™ ^.h i'^"
^°°' ^""^ " "" the hands

a.ul their potw to mZTd t,l
^^' "''™'', ""'?'""« P'""''^"-*

.xorc.ise co^^lete viy^.ZeTLTvBlJTr "f ''^''"l
'"^'''•

and direct their action The fi?.7„r
' ?"a"l'a'". and control

-atrativebody:^;^a:^,S'^Ct:ri:.t::^

;
TMn V. n, Vk,™. Ill c. B. n. s 351

l,^
. /

i ... n. ir. 1.. ( p. .l/«»,,ew (i»,V.ii («„,„/.«• >U*I, IP t) 11, I).
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OiticiHm.

th. nU«l of the <lMtitut« poor. I incUiu to the opinion th.t u ution

neglect of their «dn.imitr.tive duty in not providing Klequate }^For .ny su.h neglect of duty they are lubject to the order .ml .uthorty

•nd i»Hl oflK ei» »j,iK)inled m their .teul to carry into effect tL <lutieH^ey have negloteJ. The Guardian, a. a corporation may p.««iblybe liable to imhctment, or the in.Uvidu.1 me,„l,o« of the Iloanl mav be
I»r»ona l,- «„,Km.ibIe in damage, for negliRont oraiwion to .-.rform

^'Hr '1^ "I'^V
''"'." *""''' '^"' '" '"« "Ci""' P"l-li« P^l'-'yto ,»rmit action, to bo maintained again.t them in their ,„r,!or.ti

,lE/ 1

"''«'!»';;'"
""""-T '" """""R "'" "'"'• a'l""ni.lrative

Ml'. I
"T-'" 'y "'' 'I"' ''"'nagc. and ecu .hould be paid, if at all,out „( the rate.. If the pre«ent action en be m.iiiitaiiiwl, whv should

everr.,',';
'"" '"

'T'""'
''"' ,'*'"'"'™-. " -"it "f each pau|K.r, for

dLi n.r'T" T^":*'
"' fJ'".'""'""™ Juty, causing to the in-dmdual any real or fancied grievance-^.,., for .upplj^ing f™«l in-

Hort ;r„r l''l'r"'^"f
"''"""' '" l""^'''' " "-"'K'i""! or inferior

clothing or lK.ddi„g, defective Mnitarv arrangement., or ai.v other of
thovariou»i.eglc,Uoron,iMi„n.by which inmate, of a ivorkhou.e may

>.uardian» are to be thu. red«»«ed, it would b^ ditlicult. if not im-
pract cable, to administer the law. for the reUet of the destitute n«,r

"

from LTm,
" 1*^ ^ 'ntfrp<»ed that if the immunity of the ( luanUan.

0^ve™.-H "IM"
"'° ""''""'"""ion "' their power, to the Lo<al

( overnment Boar.1, the greater or le».er hberty allowed to th.'m by theIteanl cannot affect that liability. Their action i. inahe laMylder

emair7„'";y,"
"' *''" "o''"''.7"' ^l-™ the re.pon.ibility mu"

thrjn.:ni„.l '."""r" T\^ "'"' " P"""*^ employe who delegate,the appointment of .ubonlinate. an/ the carrying out of a Khemeof wort to a steward or nuuiager. The Local Oovemment S°m.pon.ib, ity i, ntatutory and not to be dive.te<l by any airang^enbetween them and their agents. If, then, the OuaVlians act SI,
SveVfol n":j:;"tr"^

"' aetu.l negUgenco on the principl7we

I^alOovrr„™^'R .•"""
'""J'^'y"

W""™ "-e hatihty of theLocal Government Board is inquired into they are only in the exercise

appSr'" '''"" ""•' ""' P""'^'!'''' ->' "" P"" Ofc calS is

Eiigliii,™.;. .^"^""U"}"'^,''. ?"«!'»'! «"" «i»«l the same point as BrennaiiVca«, with almost identical facts. Plaintiff's husUnd .ome montm

SeTirlum tr^emcr™'?"'
""'

°'"'V'=''
""' '^'-" "-' -SLdZdelirium tremens, and was received into the infirmarj- of St. George-

B^tl^' "" '""/""'"-.aJraini.terod under the Poor Laws i*^^,frenmns erne. The imtient was shortly afterwards discharged a.scured borne months later he was brought in again with a certihcat,.from the parish doctor that he was suffering from fits, aid ™?ut int^

A.nk'TjS R.S*"' •- " " "' »» '' « « ^- "2 <-'"'"«' l"-:.^'. C. V.

criticism- f"Z.i^',^ *" "^'crniKht which ciiiite dfijitrny- (h» f^r^e n£ hi-

3 iMIt^nl V"„, iLJ^®*":" °''"''''®"»n'^o- not omiiwoiw only.

4 WkiZL JK ? ^P}'-
*^""- *'*'^' «*' "^"i Blackburn, 446. 447

Unru|H)rted
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tho fib war.1, « refrren™ bvini; muh at thn (im« to lii> nrovioiw ml- //„i™,. ,

lull «ft.-r a f,.w ,l„i-«, wlimi tl... iinr«. in ,.|,„r^, „( ,),„ „,„,
• ' '»</.»./.

throuR
, the ba™ .,,,1 threw hi™«lf into , yar.l Wlow .nd wuMlM.

haynR not,™ of the .l™a«.Hl'. previo,» .d,ni«ion to tho infirmary«.l th,. o«u,e of ,t h.,1 „„t c.u««l him to bo pl.„«] i„ the iuMtfoward, or at any rnl,. to b« mor. eflcctnally guanle,! whoro he «mThe c^, w,u. tn,.d k.fore H,.ddl..,t„„, B., who gave judRment forth,

that tho fact. di-cl.«od no negbgonce. Tho (!ourt thu» Mcaiwd then«e».ity of an exproM.on of opinion on tho liabilltv of OuV^dian.acting under tho P,«r Uw order,. Bowen, L.J., notioea theS
th...

. am not .uro that it la not, perhaps, humane to tho plaintiffthat our deoiaion la given againat her in tho ( \,urt of ApfR'al, bicaui" Ido not hoaitate U> ,«y that the other quoation would bS'ao ibatrr a.hardly to have ,toppe.l at thi« Court if we decided in her favour "'

whereby the administration of relief of the poor i. placed under the "» P""' '-•»
control of CommiMionei, who an. to m,.ke ruloa and remilationa for

"'"' "'^

hoirTrf"""'i"
"" ^' ""'."'' "Jniini.tration of the law, for

their relief
,

and for present or future workhouses, and as "
to tli.-labour to be exacted from the person, relieved." The Commissioner,may direct guardians t» appoint paid officers " with such quahfication,

a, the said Commissioner, shall think necessary for sune^ntendTng
"

.«sist,ng in the administration of the reUef and erapioyment of tli.
(loor and otherwise carrying tho provisions of this Act into

bv ww7 tb„ r^'
?""?"««""=" have ma,le orders under these powe™by which the Guardians' action is controlled

The Irish Court had a very similar case before them in DufAar v n.,i„ ,Gmriu,n, ofArd.;.Vnum' A fever patient in delmum^tiZ,gh""'TvL,..

<
iml th. cly oorporMion .er« not li.blo forZ nigbi",, , 'iZ'Zuhy'^ltc^m

;„', «. B 1^ Thonip.oii. V,.glig,„oe, JS OSIH-.'imi , Carton v. Ci(i,o/0,S«« IM

ImT "",
'•^'l'''

"' '"noralio,,. for sovomm.ntal work Mid work dono torSJ
li:.hl"7o<Th4Sr.L'rd"t%;tSZ^/;Tfi.'ife^^ „V"' T'^ f"

I l.«W), 2 K. B. 602. Tho deoiaion went on the eon.tri.rtion of tho dooumonl. mkkini
o 1mSl oloir'iSty'"- ""."

*. If"'
"."-"'y li.W. (or th. „:g"JS

'.
if ?, . r

diKhnrgmg > p„tin,t from » ho.pil.1 nroTidal „nd<T .t" •-•"-»

*/,,». le Rottie 753, see aluo 20 Kettio 606, director, of . hom.-I.XtSu^

* .S.46. S. 109 defines an " officer." s (1897)'2I, B. 76.
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Toif'aml V
Wfsl Ham
Union.

I

<»™|«l »lm.-t n.1,,,1 through th» «>n.l.,w of »h« inHmxry whw h.»» . ,Hiti«.t .ml «ul>«.,n,enlly ,li„l. Th. wi.l..w .»«l und^r Um\
(«lni.lH.||. Act. Tho jii.1x« at ih« trial rul«l >R.in>t hir riitht o(
»rtj<m on tho .uthonty of «r™»„»', «», , „ ,li,l the Divi.i.m.l /'ourt

;

ml they were .(hrmwl by the lull Court of Ap|»-.l foliowiiiK ««•«.»>
«!«• and hoUlinK that lluanlian> .m. oBhrn. a|.,»>inte,l to carry out
general atate |H.liey with renanl to the a.|nuni»tration i>f the l>i»,r
L.aw anil thua are not liable when' not [KTwinally in default

.. I^ing^m V. flmrJum, o/ Me l,„„j,m l'»i.m.> an eariier raw., mnv
under a different i.rineiple. The (fu.r<liani. ha.t made a lu^wer ami iniiiml
the proiierty of othiTi. in doing no. An Whitenide, CI .ay. •"«,,
far M them, defeli,™ are eoneerninl, we niunt take it that the ilefendant»
dlil the a,t, eoniplaim^l of. And the defenee. r,.|y on matter of law,
namely, that, although the defendant, did the aet« eomplain.Hl of vet
a« lieing a eor|K)ration they an', either by eummon law or by virtue
of their act of ineorporation, not imiiK>n»ible." The il.HiMon wa« that
they were lable \m-mm' they ha<l done tho wrong themwlve. ; an.l
an B<tion lor a wrong lie. againat a eorj«ration, where the thing
done 1. within the purpoae of the CoriH.ration ; and it haa l».en done
in iueh a maimer a« to eonatitut.. what would be an actionable wrong
If done by a pnvate individual.' But thi« is obvioualy not the
pnnciplc of the preceding ca»e».

In To!,land v. We^ Ham t'niw,' the facU ahowed that defendant,
were oarrying out an enlargement of their workhou*) in connection
with which the electric lighting aystiOT waa being extended A
pauper, who waaemploywl at the work under Art. lia of tho Con-
Mhdatod Order, July 2!», IH47, waa mjuiwl through the negligence of
the en^neer-a permanent officer-in not providing a auiuhle atanimr
on which to work. The aUging gave way, the pauper fell, and wm
injured. The (.uardiana diaputed their liability to pay damage., on
the ground that the pauper wa. a aervant engaged in commonTmploy-
rnent with the engineer, and alao that tho function, performed bv
them were atatiitory dutie. under the Local Oovemment Board and
in tlie al«ence of actual negligence on their part, they were not affected
by the negligence of their officer, engaged in carrying out their atatu-
tory dutie. A Divisional Court decided both point, in favour of th»
plaintiff^ Rid ey and Darling, JJ., in holding " that the rule of law i. to
be a«:ertained from the judgment in Levi»q,Um v. Lurmn Ouardiam " '

duregaided the circumstance that there the defendants had acferf in away causing injury to the plaintiff', property, «, a. in any cinum-
stances to be liab e

; and ignored the essential inquiry whether the
relation between the Guardians and the Local (lovernment Board was
analogou. to the relation of a district post-office officer to the Post-
ma8ter.(_,eneral, or to the ordinary relation of master and servant- or
rather they assume 1 that the relation was tho ordinary one Neither
do they appear to have apprehended that in Let-iMj^/oB'jmsethe plain-
tiff was a member of the public, and in the case before them was s
raernber of the organisation with possibly different and more limitwl
rights. Lord Alverstone, C.J., thought the case " within the class of
case, in which theC.uardians having work to do as (Juanlians do it under
nT»-nm!.t,->nres m whi.-h a pt-t»un to whom they owe a duty would have

(l«»l)lr.U.2(!. U202. > Le. 213.
^ firrntv. Limdintnr.ncralOmnibtt«Co.,'7C,B N 8 2Hil KI2
Miiio<i)iK. 11. 538. « I r:'2o:'i. ala.
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a nght n( artioo aK*in>t thi'ni if injuiwl through thn nrnligniu-i. i,f t
•jrvant ncting on th..ir U^half." Thn ('..urt «( Api«*l > affirm-fl
the Divi«i.>ii.l Court oil thi- «r.t point, whiih •pp.n-ntly wm not i«vi.i.,„.i
•trcnuounly arirupd;' but ivvphm^I it on tin othiT lollowinn />«ii4rir

''""" "«•'

y (iMMmn, o/ .In/,-,. Vm,m anil lioLlinn lli»t (luanlian. an> not
,
'."',•-', '".""

liable [or injun..« to |>au|>.'r» ariKing Irom thi> m^liipMiiK of offirern ,\|..i.L
or fwrvanla who havi. Ih-.^ii pro|MTly cniploviHl uiuhir the Btatut« to
dlKharK» aUtutory ilutiwi towanln thn r«i|«i'nt« of mliof. Th«
Court failiil to find any ndevancy in Ifttingiltm'i our. Thnro ia a
gn-at ilmtiiKtion iH-twwn iloini; «>ni<'thiii|t whiili tho (luanliana have
no rinht to (to, and bo injuring ».>iu., outnidi' iwmon, and iloing aonir-
thing which it in tlinir Hiatutory duty t<i do. hut in thn rounu. of doing
whH;h aonie of their oHiiTra an^ guilty of negligenee.

In AUi««,ngn v, CUj, »/ .!(/««,/ • an a<tion waa brought by a croiviet Am^Wn
agamat di-fvndanta, who. by Act of tlw L<gi»laturo, were " authorised ''" i-i""

and dinitetl " to establiah a jMniti'ntiary for the puni»hmont of iwnionB
convKteil of crime. They aeteil aiTordinglv, ami apiwinted proper
ojHcem to manage and superintend it ; thene offieera illegally put the
plaintiff to work

; while engagwl in which he waa injured. The
Court held plaintif! could not n«iver : "The duty of puniahing
iTimiiiaU iH inherent in the .Sovereign piwer. It may Iw eonimitted
to agcmcies selected for that purpoae, hut such agcilcieB while eligageil
in that duty stand so far in the place of tho State, and exercise its
pohtical authority, and do not act in any privat* capacity. It is som the laying out and maintaining of highways, the building of court-
houses and school-houses, aa well as in the building of jails and places
of detention. In the performance of all such duties it u settled, by
the unanimous agreement of the Courtn, that theae agencies are not
liable for neglect or misfeasance, unless the liabihty is specially im-
posed by statute."* ' r .r

In a New Saulh Wain aue' the same doctrine was accepted. No NcwSoiith
action can be brought against the Oovernment or its servants for an ""I™
injury caused to a prisoner in gaol through the negligence of the gaol

''•"'"'""

officials. This waa held " on the highest grounds of policy and con
venience," citing Mellor, J., in Ditinkitu v. I^rd Paulel.' The rule is the
same as in the case already considered ' of an action brought by a soldier
against his officer. If the act allegp<l is done under the authority
of the prison regulations they are sufficient justification. If the act

' 23 Timw L. H. 3211, The dfriHiun in tho Court i»f Apiieal in only udclud an thoHhccU Art) [HUMinff thruuKh tho |wom.
" Tho pottitum of a ulatlltory norvant in relation In f ho d<M'trino of common omivlov-mont may. notwjtIutandinK. vol havo to l>o roconiiiloml. anil Iho mint drridod whollior

lii« nmploymont augment, tfio i-m|iloyer-. liability or a..imilatCM hi. pi.ilion to Ihat
of ill. free fellour aorvanl.. C||. Swai,.«m v. S. IS. «,. ( •„.. 3 Ei. I)., |,.r Brett, L.^

> (1881) 25 Hnn (.\. Y.) 551 : see alao hrown v. Pnt}Jr, 75 N Y 4.37 44) and
'Vrrj, V. Ho«»,- o/ ««/!«,. 52 Am. Bo|i. 411.5. the judBinent in which cam i. not .o'«id»n llio terma of tho head-note :

" An action doea not lie again>t a State houao of rofiiiio
liir an aaaaiilt on an iiiitiiilo liy an officer liiorcof."

» Cp. Ojiorne y «*«,» 17 (J. B. I). .114 , 18 Q. B. U. 471. A convict in England
f,°lfSD^;- I""* """'"''« oannot «ne for any cauac of action daring tho term
.13 » 34 Vict, c 23, ..8 By ««. 12 power i> given to the odmini.lrator of a cnnvi.fi;
property to lell it. fhia iiower muat be oxercined with diacretion and care

:

whi'-h the (.ourt will hold the .idministr-ii.-u- per=-7niillv !--iMc ftirloj
( IIKI3). 2 fh. 2711. The endurance of imni.linicnl " '

failing

, ,
. t:arrr. AiiiitriHin

, ..
...e of piiniHhnicnt for felony haa tho effect of a pardon

Jiridcr the great aeal. lltjeo. IV. c. 32, .. 3. icyraon v. iohincr, 3 £i. U. 16, 3(12. SeeCom. Dig. Forfeiture (B 3).

• mSdonv. roaajdSUOI.JlN.S. W.R.(Uw);.
• L.R.5g. B. 114. ; !„,, o.>3
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Crisp V.

Thomat.

18 s violation of them the proper appeal is to the body constituted by
them in superintendence and not to the Court* of law. If the matter
charged la cnramal there is n difference. " If a prisoner by duress
of the gaoler, comes to an untimely end, it is murder. It is not necessary
to inake it duress, that there should be actual strokes or wounds.''
The reasons why the law implies malice in such cases are plain."

" A prisoner is not to be punished in gaol but to Iw kept safely."

'

The private wrong to the prisoner may be without redress in the Courta
—not so the crime against the State.

»c. A pauper does not come under the same principle ; the soldier has
voluntarily contracted himself out of his civil rights ; the convict has
forfeited them ; but parish rehef is a phase of the State's economic
administration which in the interest of the community is dispensed
where there is no fault and sometimes no wish to receive it. The
pauper, therefore, does not lose any civic rights beyond those specified
by legislation. In the event of injury being inflicted on him he is in
no other pofition than those injured by the act of employes in any
other State department

; the principle of the Post Office cases apphes
here also.

^'^

Fonkv. Skinner' illustrates this ; where parish officers were held
liable in heavy damages for cutting off the hair of a person in a work-
house by foice, Bayley, J., said ;

" However desirable such a regulation
as that of cutting off the hair of a person in a poorhouse may be with
regard to health and cleanliness, yet it is altogether unauthorised by
law, and is a wrongful act if done without the consent of the party."
In the case in point the act was not authorised by the officers' power, but
had it been the officers were not acting in good faith, but were using
their assumed power as a means of private malice and oppression.

In Foremnn v. Mayor of Canterbury, Blackbum,J.,» states a cognate
point ansmg under the 37th section of the Pubhc Health Act, 1848,*
which "requires the local board of health to appoint asurveyor and other
persons named as officers and servants ; and at the end of the section
it IS said that they may dismiss at pleasure all the officers and servanla
except the surveyor ; and the surveyor is not to be dismissed without
the approval of the General Board of Health. That being so, it would
be a question to consider whether the surveyor whom they are thus
required to appoint, and whom they are not allowed to dismiss at
pleasure, is in the relation of servant to them in such a way as that, if
the matter were being done by the surveyor, and the cause of the
mischief were the neghgence of the surveyor, the local board of health
would be responsible for his neghgence. I do not wish to express an
opinion as to whether they would or would not be responsible.''

Foreman V. Mayor of CaiUerbury was cited in Crisp v. Thomas,'
where plaintiff was a scholar in a voluntary school, regulated according
to the provisions of the Education Act, 1870,' and the code. The
defendant was the vicar of the pariah, and an ex officio trustee of the
school and the principal member of the committee of management.
While in the school, a blackboard fell from an easel and struck plaintiil

,00' T:^ *;'^/ »W»». 17 How. St. Tr. 37.'> ; Kin, y. fl<i™J™%, 17 How. St. Tr.
jys ; t -iiiiplM'lI, Lives of the Chief .Iiwlicea (ed. I84!t), vol. ii. 204 ; Kant. V V c 5
5 "2- „ » 4 C. * P. 230.

» I.. B. II (J. B. 214, 218. « 1 1 * 12 Vict. o. 03.
". '*" ,'" <>">iii"l Lmbilily of the surveyor under 5 * Ii W. IV. o. 60, i. 5(1, see Bard-

c<M(Jev ftie*, (18112). IQ.B. 709. . ll2UT,8IOi (C. A. ) 63 L. T. 7IW.
7 .3.1 1 .34 \ ,rt. c. 7,,, In Pam^jlvania " tho Khool dutriii " u uol l..Uo lot Ui«
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on the head. The action was to recover damages for the injuries thus
intticted. Iho ncghgence alleged was that of one (.t the teachers, who
were appointi'd by the committee of management, but were not
otherwise under its control. Charles, J., held that no evidence of
negligence was shown, although, assuming evidence of negUgencc, he
was of opinion the defendant was hable as » member of the committee
of management The plaintiff ajipealed on the point of want of
evidence of neghgence. The Court of Appeal affirmed the decision
ol Charles J., as to this; and, on the assumption that there was
evidence of neghgence, differed from him o- the question of liability.
The judgment of the Couri of Appeal on this point is most forcibly

?^^.^I„^ /'•'"• .""V u" *'!.'' '>'=fe"d'"" i« only responsible j,„.,™,„o,
tor niB agent and servant, and the schoolmistress was not his servant '""' l^hcr,
He did not pay her wages

; she was not bound to obey any order he
"''

might give her
; he could not appoint her alone, nor of himself could

he dismiss her. It is true that he could with the rest of the committee
appoint and dismiss her; but even then, supposing they should
dismiss her wrongfully, she could appeal to the Vishop, and he could
reappoint her Neither the defendant nor the committee have power to
direct the schoolmistress what to do or what not to do in the daily
management of the school. Therefore she was not in any sense a
servant either of the defendant or the committee, still less was the
aohoolmistresa his servant ; he could not appoint her as teacher
or dismiss or interfere with her in any way at all, and therefore, even if
she were neghgent, he was not responsible." These considerations, thus
forcibly pomted out, are the determining elements in fixing hability.

™„^ I "J'
" """/ ^ »™t'™«l. in tlie ™rcise of his prerogative, Su.po„,ion ofmay, by letters patent, suspend a pubhc officer, though his office be neKligent

granted for bfe
;

after suspension the officer is entitled to receive the P"''"'^""''""--

sala^, though not to exercise the functions, of the office.'
Where an officer neglects a duty incumbent on him in a pubhc Negligent

oflice either by common law or statute, he is indictable for his default ' •'«'""

Lord Mansfield, C.J., charged the jury in Bembridge's aise .-'"l have
"' ' '''

not a particle of doubt, that where a man has an office, created by the
Kings letters patent immediately or derivatively, which is of im-
portant trust and consequence to the public-that for the violation
ot that office, he is as much indictable as any magistrate or officer
that has been alluded to ; it is an office, the duty of which the public
are interested m, and I have no manner of doubt, but upon principles
there IB no want of any precedent of the same kind as this." Hawkins «

ftSSL'^m'pi'^;' Z? °'."r f'Pj"?'"'" "' *''" *»"' ' -^""^ «»""»*
,kT ~i . I

^'- ^?- " Engloiid tlioro wouM bo no wtion oilhor againat

i.ulhontiM, th.t .chool d,.tTOta are bill agent, of the oommon«o.Uh. anii are mailo

'ZmXo'br°»l'°' '" ""'" T'^ -' 1" "'"""i"""i»n •! the ™m,„onwea".h'°

«/^?t fi^Mi «M) » ":i'° "° ""i"'.""
''•'"'"y- C""™"* ' **<»'' «»""'

„n,m.™ „. t ,
• '• ' *'"'.'' "". "" "" ""''"'? °' • '<='>ool Board for defccCi.o

.
ondition of .chool premian oau.ing injury to a child attending the school

1. of offlccn. * /otto which aiB goo>l if done of necemity, but not if not of ueeer.ilvllnrr„,. Jay,. Cro. Klii. am. See ata Xichal, y. Mmllan 101 N Y °,20 IXii
1. PorUoittf, 79 Me. 484. 10 An.. .St, R. 280. J Rc7i2, iIm IS ilk iSil

• P. C. Bk 1, 0. 66. Of dJeiion by Officen.
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is of opinion t!mt a ncftllKent oIHcit " iihould rather be immediately
displaced than the public be in danger of Buffering; that damage which
cannot but be expected some time or other from his negligence." A
distinction niust be taken between offices concerning the adminis-
tration of justice oi of the commonwealth, to which the officer, ei
nficia or of necessity, ought to attend without any demand or request

;

in which oases non-user or non-attendance in coiirt is a forfeiture of
the office

; and those offices in resfwct of which the officer need not
attend or exercise his office, until demand made on him to do so ; in
the case of any of these, non-user is not a cause of forfeitur;, unless
then' has been a request and subsequent neglect.' Where the office
held is of a privato nature to Ire |)erfornied without requeat, non-user
or non-attendance is not a cause of forfeiture, unless it be a cause of
prejudice or damage to him whose officer the holder is, in something
which concerns his charge.*

' If," says Littledale, J.,-' " a public officer is guilty of criminal
neglect of duty, he is liable to a criminal information," and however
honourable and honest his intentions, ho is still liable to be found

Bisikbiirii. guilty, for the mere intention to do right will not protect him. Black-
.I.».o|)iiii..i. bum, J., in his charge in Rrg v. Eyre,' considers the case of excess

II"'«" beyond official duty thus :
" Honesty of intention in such a case is

very important ; for if it be shown that the officer, under colour of
exercising his office, was really moved by any other, motive than an
honest desire to do his duty, there is no doubt at all he would be
guilty of a misdemeanour ; even if there was a perfectly honest in-
tention that would not of itself conclusively determine the question
in the officer's favour, although it would be a very important element
•ndeed. I think the officer is bound under such circumstances to
bring to the exercise of his duty ordinary linmiess, judgment, and
discretion. I think he is bound to do that, and I think in sucu a case
the jury have to determine upon the evidence, first, whether the
circumstances were in fact such that what was done really was in
excess of the duty of the officer, and secondly, whether a prson
placed in the position of that officer, having the information that he
had, beheving what he did believe, and knowing what he did know, if

exercising ordinary firmness, judgment, and moderation, would have
perceived it was an excess. Much allowance should be made for the
difficulty of his position, but not too much, and I think it must ulti-

mately in such a case always be a question of more or less, and
therefore a question of fact ;

" and so for the jury.
We have now considered the principles governing the liabilities of

, I,,.

those public officers who act for the profit of the public at large. There

iffice'™ acting '"/ ''«''<•';«. Mother class, who, in certain of their duties, act not for

for the publip the public in general, but for such individuals of it who employ them
-t large and for a certain fee paid. This class includes sheriffs, notaries, and

others whose duties we .shall next proceed to consider, and who all

are liable for the negligence and omissions of their servants in the
discharge of such of their duties as we have indicated above.

1 E(iTl„f Shrcw>h,tTti\rnii¥,^Ca. Rep. 4(tb, .'iOa.

s Uiid. An office nhall be lost by forfeiture aa if he break the condition annexed to

Distinction

between
jmblic

those who
act for

individual!

itbylawbynon-nserorabnser: Com. Pig. Officer (K2) (K3),
» Pinn'i/'n cfia-, TIk Hr^nlid Hi(dM, 3 St. Tr. N. S. 1 1, fiotl.

How. St. Tr. 803. * Finlason's Rcjvirt. .^8.
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MINISTERIAL OFFICERH.

I. Notaries Puhlic.

A HOTAEY, says Burn,' was antii-ntly a scrilw, that only took notes i),ii„i,i„„
or minutes, and made shnrt draughts of writings and other instruments
both pubhc and private. At this day we eall him a notary public who
confirms and attests the truth of any deeds or writings in order to render
the same authentic- He is the officer of some isnown (iovemment,
and entitled as such to recognition in the commercial world'' Notaries .M,.lr „fm England are appointed by the (^ourt of Faculties; v,hic'i is

'•
a »l'l""Mii>™i-

Court, although it holdeth no plea of controversie." *

To practise as a notary in London, and within ten miles, a person Quuliti™.
must have served for seven years under articles of clerkship, duly '"""•

authenticated by a quahfied notarv in actual practice : and if within
three mdes of London he must also be a member of the Scriveners'
Company

;

" but to practise at a greater distance from London, a
person may be admitted upon the production of a certificate of
clerkship of five years to a notary or an attorney and notary."

The proper number of notaries for any particular place must bo
determined on considerations of public convenience.' For no body
of men entrusted with public duties could be heard to say that their
number must be kept down in order that their profits might not be
diminished." Though most notaries are solicitors, there is no obligation
to limit the selection of notaries to the profession of solicitor.'

In the King v. Siriveners' Co.,' Lord Tentcrden, C.J., in answer l),.lira.

to a suggestion, that the whole business of a notary is the presenting loflTrnicr-
of bills of exchange and drawing up protests, said :' " A notary in the t"-"-L notary i

.J£"l' ^'"i '"5? r"'- ^"SV ?"'''" "'"""» to Hr,„>k.-', Troalire on the Offire
'

""? ^^I'^il " "''"> P?""'!' »'"' M»illnml, Hi.tory of Kagli.!, Uw (2i,a «!.).
.01. 1. 218. TLrao i. an ejrallont arlidc on the office nnd duly of « notary .niMie in

U„ive™i!'j;„wi
*" "'"• '""'-' »"' ^""">^ "'"-• "'""' »-'-»"«i'«

" In Enuland Notaries were kno.i, lM.fore the Norman TonquBrt : Brooke 3Notaries are mentioned m the Statute o( l'rovi,,or«. 27 Kdw. Ill «tat 1 e I ami

ZlfJt^T "m ^"^"f"' '« «i'-l>- " «• 5. The prinripal Aet» o( Parliament
ri'iiulatmd the otfiee and duties of notaries are : 2.j Heiirv Vlll . e 21 4] Geo 111
1 .711

1 3 * 4 Will. IV. e. 711 ; 11 t 7 Viet. e. 110
; 7 t S Viet e. 8U .^ 4 33 i 'l4

. .'.w,
^.•2 " ' '" "* ''"""'"'

•

'" * "^ "'"'' '» '
«. »'"™J"i 5* » S Vi,

.

^ MiUBon V. lAtkr. 4 Hnw. (U.S.) 275
^ 4 Co. Innt. 337. H.vI.<n. Bills (Ifitli wi.). 2m.
5 Ab to rpqiiJHitcH of iipiirfiitii-pnhip, bpp thi- King v. SrrirrHir,' /':. 10 H. &.

The King v.

' tf & 7 Vict.

.

' driiham v. S

na to a))poiii(itn'nt. of BoUritor ouUido London, 3 4 4 Will. IV
' BaiUenuv. IC'tct'irt .SVtWy o/ JV<i/Hr.>.*(HM)4). P. Itjo.

(.fur. (\, S.}:W7. K 10B.&C.51H.
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Notary not A
iticreminiH-

terinlofficflr.

City of Lundon has many more duties. Almost hU the fliartt-r parties
are pn'pared by notai-ii's." " The Hliip's hroker prepares the minutes
of thi' contrai't ; it is aftfrwarda put into form Uy a notary. TIuto
is another part of the duty of notaries, and that is, to rweive the
affidavits of mariners ami munters of ship-s, and then to draw up their
protesbi, whii-h is a matter whieh requires care, attention, and dihgcnee.
Besides that, many doeuments pass before notaries under their notarial
seal, which gives effect to them, and renders them evidence in foreign
courts, though certainly not in our courts of common law.' There
is a great deal therefore to be done by a notary, perfectly independent
of and distinct from this mere matter of presenting bills and drawing
up protests." -

A notary is not a mere ministerial officer, in the sense that he is

obliged, whether he bkes it or not, to execute the duties of his office

when called on to do so ; he is free to decline to act if so disposed

;

were this not so, " they might often be innocently the cause of assisting

in fraudulent or improper measures, or might be much inconvenienced
by applications at improper times and places."^ " Great," says
Brooke,* " is the confidence attached to notaries, and very onerous
are their duties, and thence the necessity of their being distinguished
for extensive knowledge, probity, discretion, and zeal.'"^

A notary undertaking the duty as notary is liable in damages to
any one who can show that he has suffered a special injury through
the notary's neglect ; and the rule of diligence is that of a speciaUst."

The fact that one occupies the position of a notary is pritnd facie
evidence of his qualifications' and that he is a fit and projHir agent to
protest bills.

In Morse, on Banks and Banking, a case is cited" where the Court
held it " not sufficient proof of a notary's unfitness to show that he
was a man of habitually dissipated character, but that it must be
shown 'that he was drmik at the time he took the note.'" The
learned author prefaces his notice of this case with the remark :

" The
standard of fitness is not, of course, uniform and absolute ; we cannot
pretend to say what it may be in all the various States of the Union,
but we have some knowledge of what it is in Mississippi."' In England
the proof of a habit of getting drunk would not be a valid objection
to the execution of a spt'cific act. To avail drunkenness must actually

interfere with the exercise of the faculries in the performance itself.

A notary should take care to distinguish, in the acts he has oppor-
tunity of performing, between those with whose forms he is famihar
and those that require for their performance exceptional skil! "for
although it is the business of the parties themselves to ii»: e good
advice, yet it is prudent for notaries not to undertake a thing that is

beyond their capacity, and at least to acquaint the parties of the
difficulties which they are not able to understand.'*'"

> Chcsmer v. Xuyc^, 4 Camp. 129 ; but see Co/c v. .Shcrtinl, 1 1 Ex., iwr I'urkc. II

483; InnC.ff's K>-l;i. . 14 U T. N. S. 727.
> So« Am.n. r«- .V,i. 592, 12 M.xi. .'(4.''>. Morse. .< 22S.
3 Brooke. Office of » Notary (3rd i><l.). 17, t«.

* OfficeofaNotary(3rdpd.), 1ft.

» Ah ta the iliity and ofTtro of a notiirv. ?»ec liiHfmire v. liimk ol Vnihd Stales
4\VhHrt. (Pit.) !0.j.

• Shfiarmaiiflm! RtHltifild, Np(r1iKrncf, ^.'ill4. ' L r S-WS
« n,.H-timj V. .Arlhar, 34 MIkk. 41.

» Morse, 4(10. lo DoiiihI, Public Law, 2, 5,B,S3.
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He should preserve carefully and In genu! order all acts which are
deposited with him ; and he should gnuit exemplifications of them,
when demanded, to the parties who have a right to demand them.'

He must keep secrecy, not only of what passes at the time of the
signing of acts, but also as to the acts tliemsclves

; and generally he
is expected to observe entire fidelity.^

A notary should use a legible seal in order to give effect to certiticatt^s

of protest or notice ; for where the seal is illegible the act purporting
to be authenticated may be questioned.'

In the noting of hills of exchange or promissory notes he must
make a "sufficient ' demand ujion the maker of the note or the
acceptor of the bill. If no pla<;e irf demand other than the lity at large
be appointed and the party has no residence there, the bill may be
protested in the city on the day without inquiry, since that might be
interminable and useless.^ The general principle is that due diligence
must be used to find the party and make the demand. The question
in each case is, has duo diligence been used with reference tti the cir-

cumstances of that particular case.' The presumption, foiling other
evidence, is that tile maker resides where the note is dated, and that he
contemplated payment there." The demand of a fori'ign bill must
be made by a notary pubUe, to whom credit is given because he is a
public ofiicer.'

A iiotary is amenable, either to. the jurisdiction of the L'ourt of
Faculties, or is liable to an action for negligence.

As to the jurisiliction of the Court of Faculties.
By statute on complaint made in a summary way to the Master

of Faculties, and supported by affidavit or other proof, a notary who
has permitted his name to be used by an unqualified [Krscjii, or practised
out of his allotted district, will be hable ; and it has further been
decided that there is a general power to strike notaries off the roll

for misconduct ; which resides in the Master of the Faculties."

As to the liability of a notary to action.

A notary, who receives a bill of exchange for the purpose of present-
ing it, and in case of non-acceptance or non-payment to protest it, or.

indeed, to perform any of the duties of a notary, such as those enu-
merated by Lord Tentcrden, C.J., in the extract given above, is bound
to use reasonable skill and ordinary dihgence in his business, and i.s

consequently liable for injuries to his employer occasioned by want of
reasonable skill, and also for ordinary <iiUgeriee."

Reasonable skill in a notary must be imderstoofl to indicate so
much only as is ordinarily possessed and employed by persons of
common capacity engaged in the same employment. By ordinary
diligence is to be understood that degree of diUgcnce which persons of

lommon prudence are accustomed to use about their own business or
iiffaits.'"

A notary is only liable to his employer, or to the person, if any,

' Domal. Public Ltiw, 2. .-,, j, H. a /t»J. B8. 5g 5, li.

> Story, Bills,
jj 277 ; 1 P/irsoria, Natua mul Bill.a, e34, U35.

* Boa r. Franklin, 3 Johns. (Sup. ft. ,\. V. ) L»07.
i Firth V. Thruak, M B. & C. 3H7. e 3 Kent, Comm. 07.
' Per BuJIw, J., UlUtu i. MiU'. A T. B. 175. Swj Bill, of Eiohangs Act, 1SS2 (45

iS:4« Viot.o.tH),«. 51.

• 41 0«0. m. 0. 79, s. 10 : 3 * 4 Will. IV. e. 70. . 4. In re Chimuirm, Ix jarte Iht
nneial \otari.i t'libtir o/ tlngUt: d and Wal^it (IIKW), P. 80. Sec ti & 7

X,it:ilW»

a.c.niiihLlil,.

to til,- ('unit

of Fn.iiltios.

I.lahilitv lo

mlioii.

Rcn.^onable
>klll.

Otdiiirtry

dllia,.|..-,..

LiiiMoontlie
ooiitrftrt.

.Wi>l,v »/ l-r,

Viot. 0. ttO. s. 0.

J ytory. Agency, i 183. ' See /,.,/, .Skill.'d l,abour.
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Niilary nur
not il<-|iiit«'

himfiity.

Nfftligence to

i«-.>(,>Ht«hiII

formin-iMy-
ment beforw
inAlurity.

A banker em-
I'loyinpii

notary not
grnerally
liablpforhi

QctfliKence.

If he had used
proiK-r efforts

to Hele«!t ft

competent
and trust-

worthy unc.

,r„n, li ,
* " "

w'"^,!'
con»tituk.,l bj- th.. employment

; and
18 not Imble to any one whom hi» na'liR«ice may <-ollatl.rafly injure

,I„n„t." 7h
*." ?" ""''"^'"'' "' P"'»™ a notarial act cannotdepute another to do .t, even though that other i, himBcH a notary

(or It 18 a general rule that a personal trust or power, conferrcil in

dl»T ."" ""',P«™"»' 'i,™lifioatio„8 of an individual is not o be

exiT,M'„ '" 'I""""'/ " ''«l"»i^'''y P"""-"! unl™ from theexpre8« language used, or from the fair presumptions growing out

,s ctcS!™ "
*™""^"''"' " ">« '^^ '•' tJe, a greater liLrTy

It has been held negUgence in a m.tary to protest a bill for non-payment before its maturity, or to delay^o d'emand payment untilafter ito maturity
;

or to omit negligentl/to notify the^pro^r part"™

A question has been mooted, whether a banker employing a notary
18 responsible for his negligence. This has two aspects. The noulymay be employed ,n some matter for which iheVppointment of apubhc olhcer is not nece«.,ary, such as the giving ornoticr" nLacceptance or non-payment, which may be done equally well by »ordinary clerk^ In this case it seems clear that the bankerVI aWli"
will not be affected by the fact that he has ch,«en to conduct imbusiness through a notary rather than through an ordinary ,JlBut the negligence may be in the performance of a strictly officialfunction in which -he banker is bound to employ a noSry Vie aco the officer is consequently an independent act, which the bankerhimself can in no circumstances do, performed by an independentpubhc officer, in virtue of his public pLit.on. and not arismgout of

oiVTS 'or t^rh*''"''
*'• ''"-'»;» -P<»-bfe. either to tfe ("ourof Faculty or to the person injured by his act.* The duty of thebanker, ,n this case, appears to be confined to the selection of a com!petent and trustworthy notary.* It „ perfectly possible, hay"ng

reference U> the provisions of ;i & 4 W,il ifr. 70. Vith respe^tT henab hty of notanes to act out of their districts, that there ™y be no
f eedom of choice for the banker; when his position would apla

Thekw Z^^"T 'h*, 1' "'c/.nployer of a compulsory pE^The law has been thus laid down in a case of the highest authority'where bilU had been transmitted by a banker to a notary •

I isenough here that the notary was not in this matter the agent of thebankers. He was a public officer whose duties were prescriS L awand when the notes were placed in his hands m order that such ste™

ntr^id" .1™ ^^
''T

" """W bind the iudorscrs if the notes werenot paid, he became the agent of the holder of the notes For anyallure on his part to perform his whole duty he alone was liable the

sk^^r
*"? "y """

'V'"''
""" '^y *™''' have been for the un

skilfuJness of a lawyer of reputed abiUty and learning, to whom they

Lonl Penzftii.f, 28». Story. Agen.y.
.S'tm/w,n V. T/wtiui

(9tli|.d.),|iS 21- 11.234.
' rfjctran v. /rf'i,,,. 2 M. 4. S. 301

. 3 .Afij). Ctts.

,

TnuecU. 2 M, * W. 3«,-,. Broom.Ix-|,,ilM,xim» (7th ed.). 1538; .Story, AKcn,y|<nh«ri s
1™

! 1?l'',TT,'''''f-
?'"""'•" ""^ K«IMd. N<-r,li|,.„.e, ,'-,,«.

1 IIA.//?<Wv, AorrfA, /y,,,«nf,.r.2(''.wi, 7rt-,

'I wtr'"J-
''""'•»''*•,'«'.''««'". I Whan. (P„ I i„r,.

»,:<.." re",";"M.\-,til,i""*-
"" "-" ''' ^•—"•'"' *"*

'

' BnlloH V. Xirr,J{,. 1(14 I', .s. (14 (jno) 7i«.
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might h»ve handed the notes for collection, in the conduct of n suit
brought ujion then." The additional fact that the notary is als,. an
employe and agent of the banker does not appear to altir the case.
Ihere is a sharp dividing line between his duties as agent and his
duties as a public officer

; so that so soon as his public functions come
to be discharged his private service becomes suspended and, as it were
merged Although there is a dearth of direct English anthority, the
Jaw in the United States on the subject appears plain

In another American case. Reed v. Arlington? it has been held Amrri„,„
tnat where a notary has been guilty of negligence and is sued for it ••"o.fcJ.
he 18 placed in the position of the person wh.i but for his nogligenco "!"'"W<""-
would have been charged

; if that person has a defence it is comiK'tent
to the notary to prove it

; and he must do this with all the particularity
and completeness required from that person had the action been
against him.^

A notary must not protest a draft for non-acceptance before due
presentment for payment. If he does the publication may be a
libel It has been decided that the notary is liable in an action by
the drawee, where he can ohow that the protest and ita publication
were falsely, fraudulently, and maUciously made and calculated to
injure him in his cretlit or business ;* but further than this, the notary
would appear to be liaWe for the negligence alone, apart from fraud or
malice, on the pnncifj. governing in Maraili v. Williiims.^

II. Tun Shkripf.

The name sheriff ,- derived from two Saxon words—«p,«-c, that

"I'l "u L
""'' "^' "*'''"• '*'''*'• " guanlian. The she.-i.'' has

all the authority for th- adiBinwtration and eiecution of luitice
which the earl „r com., ha,l.« unless where statutory enactment
.as effected an alteration.' The appointment of sheriff is annual"

11 I'S,
»PP""'t""'nt rrf a new sherilf thn office is not deter-

mined. The demis.. of the Crown does not affect his iHisition ; for
unless sooner removed or superseded be continues in offici. till the
completion of his term.'" In the event of his death his under-sheriff
continues m office m the name .rf the decea8.-.l until another sheritl is
appinnted and sworn, and is answerable in all respect* as the deceased
jhenft would have been had he lived."

> ' ..«. 4 .Miim. Ml)
; flrr,iimullv.JM,i»,4Ht\IIH VI1H3

'

' H'l/lv. Jtmr.. XI Am. St. K.J-

Dcriv.ilion

ofthciiiiiiir.

Dili md
iiiitlKirily.

^ • B. A Ad. 415.MlwarmAnaiid RiKllield, .Vesrlim-i S5»w
• (o. Utt. m: »<•<,, R,,,. 41., f.„|,„n. .'h,.nff-,'l r.«,v„,-

Proof that a in-t

I'hoiit proof of hJH

12S2.

m htiH iirti.*d a.x Hlivnlt

t>f»iiiitiiirtit : iiinihuri/

• />0 * ftl Vict, c. ,W, ». 3. »Hh#. (2).
I- iiTimdimtf ^vidi-nce th»t hf w ith<»riff

• Atkinnon, Sheriff (ftth ') j, 19; .-yt 4 ;,| ;„ t ,. ^j,-, ^ ; ^,1, ^ ,.,,

in< af-mw*. of the '.Tomi. I W Coin. J42. By I Anne St I
' " "

'!','
J![*t.*^'i?"^ '"^ "'* months Hitter (hr king's d<-iniHc

. 2 (c. S Kuffiieinl), tilt!

' hmnkiiuf Co. V. Edmirds,
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U«<inity.

Under-sheriff,

incidpntft ami
tenure of JiJH

H.Kli.Hl.mJf
'nny tulu
Imnds from
bin ufiii:i<rH.

'. Hoiiiiil

i>iiilil]H.

Ant, IMS.
l"'^P"«e. «• und-p the Und. OI.imm CoiMoiid.tion

the high »horiff. whoTan :';i,^",°"l" "'r- ^r'
""'y '" ""' "»"« "'

return d«., „„t |j„ »JZ7t^ennZ^T •'"",""",'"' ""^ '"'« '"I-"

i» chargeable
;
< and for evert ^iT TJ^'? i'"'

'' *'" »'"'"« ""'v
-heriff «l,»ll i; ame^ed tho ,^1, tT„ "'

"l"
""" '*"'"« ">e high

of the under-,heriif nor i2ii^ " '

"
I' '

'""""' '"^ "'" '"'
by hini.« The reason for .h„. J

?-'','^"" ..nour committed

'««u,ehei,/upXr.;d"^"«^'f"'''«'^ "' ""•'eriff i,,

duty in P<^m„.^Tm^m^T,r"'T- «"'"''.'<> "•X'-ute h„
delegatehi^authoritytoanSr 2^^,,"/;°

''"">«
^l'*"'™-

'''"' '"
not only when don/virlZ^ZL7l,«t ^ ""'.""'

''f'''''""
''«"'•

re«pon»ihle.«
"wwno, but mlarr mandat,, the sherifl is

in ^t''™i;1r!h^l;^/^ •"^- '" "
''"V?'

'""I'". -"'. be.ng
not al.ridge any part oltl-. m' f^V '"..T'""™'*-- Tl'" »l"'riff may
of his app^Hntm^e ,, houLth mav",lT"' '"T"'

'^"""8 "»' "™""
The I iRl, sheriff mav ,ak!

™-\''''"'™'n>' ">< appointment,' "

»her,« an,r from baiM^ Ind !„""t°?n l™™,"""' '.""" ""' »"•'"
.. neglects and ilefault" in Lf ! V '?"'[^"'« ''"" '""» •'•"f

them."
'" "" "'"•'•"t.on of the offices he trusts to

the under-sheriff ha,' pTwerrmak' L 1 I .
"'f"™'""'"'- »'"''

Bailiffs an. of threrds
:

'""^ "^ """" P"««'Ptt-"

I. Bound bailiffs,

'i- Special bailiffs.

•1. Bailiffs of liberties

i.ouL'nr'obh|!i^•.:;";S;::;cH^f""™"i"',^ »'>-«• ""' -
duties which they\re ap;l't:St ;l°;r.»

'"'""' "'"'""^^ "^ ""'

"
Mcrnrfc^r'j"*"""'

••'''"--! icv'si^^S'
^""""^'«<"-. »".'

« /,om»*-'. „„, , iM.-h 187
tai«m,» v. fl,,,Wi., 1 Cowp. 4(),1.

" /'r.rr(;( t. il;mlmd. > E«'|, (N ! 1 -.«- «
«>n»r) V. lliaum. » .1. A K ills' « tl. i"' "'"J'"!' > '-oUertll, ,", E. 4 R ".71 .

'" Wtttiton, NliiTifT f2nd nl t in rr i „ .

•<« I Bl.
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o«., „nhe Ster„r"„^„'^l''^ 1-on.e. the .pecil

« to co^tituu thl''*tu „uKS""°-^,X"l^'"'^^
'""^

agency hu been lonntitTf.^i :. .iT
piamtin. Whether the special

baiUil doe, within the "uMy'l^hJ^^ ""''" *" "" »>'""«1 ''•»«'-»

execution within hi» liberty the bail fl „^ ,Z
*"

""I™"'"''
'"

and not the sherifl.
'''° '''^'">' " "'""o HaWc,

eJ«trofof^t.'^t:!ltX:'her'i;'l'''^''"''' '-'- - '""^^•.^
Hia civil respon.,ibili[rr^„'ot oont^ ,; the'Tr

'"' -i«"'y-: ">«™'M'--

.mufng what i, commanded by i.^wa™nt bur^S«TT ."'

and go thTfengtUrfS ' ^ «'<F««.">»truct,on., of the shorifl"

.»ken may be re^X^^^lC'^rtilt;;?* ML^^''™

" «t that . part o„li, 's«' '.hlS U „rDovX"- ^ * f' ?;
"* * "W"

;
PaUj.,cr V. Pa«i„„, , Chi ,y (K. B ] „uj^

'' ^°''""' " "• * <••. 730.

" Saumterson -'. Aaipr. * \v,„ Rl S32

Inl ed.|. 18»-lao
rmpouAdrty of «hmlf for l,„iliS. ™, Lu.h's Pr«c

"

' Wey V. Dalr, 10 C. B. 62
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regaid to lolicitor, even where he peroeivM that the officer ii goinii
to do wrong ind do« not eet him riiht.'

a«ol<m. By the common law the iheriS had the cmtody of the common
gaol of the county. He appointed the gaoler, and could remove him
at pleaeure.' Now, by the Friioni Act, 1868,' the jueticei in quarter
MMiona auembled are constituted the priion authority, and the
appointment of gaoler ia given to them ; and by the Priwna Act, 1877

'

It i> provided that the sherill ihall not be bable for the eacape of a
priioner. Neverthelem, the reiponsibiUtiea of a gaoler, aa far aa it ii
neceasr.t to mention them, may be conveniently noted here.*

Qwler'adul^. At Common law the gaoler ia the herifl'a aervant, whom he mav
diicharge at pleaaure." The gaoler's duty ia to keep safe custody of all
persona committed to hia charge ; formerly if he permitted a debtor to
«««pe. 'he sherill wa« liable to an action ;' now, as we have just seen,
this liability ia taken away. In Stroud'i caie,' it waa held that although
a prisoner depart from prison with hia keeper's license, yet doing so is
an oflence as well pumahable in the prisoner aa in the keeper. A
gaoler is not responsible for detaining a man under a warrant irre-
gularly issued, if he detain him only in pursuance of the terms of such
warrant

; he is responsible if he detain the wrong man, or the right
man on a void warrant."

PmitioiiDlthii Since a gaoler is considered as an officer relating to the administra-
gKiW with tion of justice, if a person threatens him for keeping a prisoner in safe

JK™. " p""**!/. •>« may be indicted, and fined, and imprisoned for it.'» Again,
II a criminal in his endeavour to break the gaol aaaault hia gaoler, he
may lawfully kill him in the affray." If a prisoner gets out of gaol,
and the gaoler in pursuit of him kills him, the gaoler is guilty of aii
escape, though he never lost sight of him," and is liable in civil process
to the party grieved by the escape." A head gaoler is answerable for
the acta of his deputy, civilly, though not criminally."

It is clear that a gaoler la protected in obeying a warrant valid on
the face of it ;" but if in regard to the warrant a statutory duty is
impoaed, of which knowledge can be imparted to him, and which he

JfooiK y.Kotc does not observe, an action will he. In Afoow v. Rote," the plaintiff had

> Sowdl y. Champion, A. & E. 407 ; Smilh v. A'rfl/. !) y. B. D 340

., ! '^.S^"' '" "*' '• " '" "P«'l"l •• '" Kngl.nJ liy H. L. R. Aot, 1803. 20 Jt 27
Vict. c. 120.

3 28 ft 20 Viot. c. 126, la. S-10.

.
.* *>**'^'°'i^-2l. ••30. 31.32. Se. now no* 51 Vict. c. 55. »cc. 10, «uli..|,r

1*2. Sub-iflc. 1 Htatea sberitl'H linbility for Hn em-ape.
• Aa to detaiU, are Bne. Abr. (iaol and Gaoler; Bum.Juatice. Caola; and l«™-ciallyEml™ a Preface. 1 How. St. Tr. jiivii., mi Pro ,tdmj, ara.W tfno,, ,,

ftiMfolAera, 17How. 8t. Tr. 207.
^^

a Bao. Abr. Sheriff (H) 5.

' Broim Y. Comptoa. 8 T. R. 424. See Plummtr v. WUI'K.UI, f Lev. 168 Com
Dig. Offlcer(K 3.); Roll Abr. Eacape.

-ev. .oo
,

i.om.

a 3 How. St. Tr. 291, whore the difference between " brcch of priaon " and
eacape la atatod to be " the firat ia aiainat the gaoler'a w-ll ; the other ia with hia

conaent, but in both the priaoner ia puniahable. "

• OUia V. Bma/, SirT. Jonea. 214 ; llrnkrmt r. Pralm. ."1 Q. B. D. 302
1« Bac. Abr. Gaol. (D). 2Roll. Abr.76.
" Hawk, P. C. bk. I,ch.28,|l3: Jenk. 2.1, pi. 42.

". "•''; ? S' "• ^' <^''. 10. 1 6 ; Vin. Abr. Eacape (gi, Eacape of Felona : Rm.
van * coi,-, 3 Oo. Rep. 52.

>3 Rao. Abr. tjaol(i)).

" ""!Wi»»'»ra»i'. 17How. St.Tr. 207; 2I.il. Raym. 1574.

T. J'i.*»r.2no»g.e71.677; AiitM\. Wal^Uiio.U. R. iC. P. id,
"'"'• '""""

'• I* 8. 4 Q. B. 486.

How far

protected.
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^rS'^'^'^^''!::^.'^r,zsa,-.i"^
»houM W, in „. ...„ „ ,.,,

the w,y .peoified by th» .UHutc, t„ •'aiKhargu him out'of "cMiiKiv"w. hout p.yroe„t by him of the vo.t, „f .onU-inpt." The Ka«r,t«^not.™ that the commitment w„ umler th. .Utu e, an.l » he d"| n!^

StZL^T '1 ""fV"'"*' on the grounJ that the derendant,bmng «,ted under the wnt, w«i p^^ted by , ,„ „ig.„„y "tiu

In Brandlinfi v. ATct/' an opinion ia exunwil l.v niillir I il..t

roramitted t hi, charRO, and that tl,.- ,hen« only would be an-weS
^hTZM;""'.''?;!^

1""' """'" ,'" '"^"' • !»«•" tender^ tThim by

V\\ „h • T,'.'';' ""',T"' '" '"•"'' '" "'"• On the other hand, Lord

« onT."Ji •
^'-

'fr\
"' ^''" ''"'"• "'" • ^-l" i- liable tTI^a^'on of tre.p.« and fal« impn^inment, even tlough he acted 6o«dHe, and without the means of a«.ertaining the identity of thrpe™™.rapn^ed, ,f, by mistake of the sheriff* officer, the war^LTrj^executed afiain>t a wr.mg pereon.'

warrant waa

The gaoler ia bound to Ii,.vo sufficient force to prevent breach of

S,:: a'n't'a-A.''"
"''"" "" ""'" "' ^'"'^" ^" "° """""'"

" ^I'ln," says Lord Justice-Ch- , Hope,' " an officer who baa ,.„t

M, tht K- ""''tr' ? ^'^ '""ordinary c.«, before it can beheld that his reaponsibihty has come to an end "

The chief duties entrusted to the sheriff are: I Conductina
election, of member, of Parliament ; II. .Summoning uries I S<utmg process. Of thew in their order

ie»,ui. r,xe

meL«Vf primes?
'"'' ''"''"'''"

'" """"'^''•"^ "" "-'™ "<

.n.l „Ih'
.''"' """^

'l°^\^
ministerial in this ca«!. and not a judgeand not acting ma judicial capacity." says Holt, C.J., in the ftouS

'

^'S'd.;'."™'^
Vet Abbott, C.J.,',.ys:'" The retur^hig

2 I T. R 60. Bullrr, J., rites for his opinion Hadkin v P.wrll 2 Tnwn 17« .u„

".n,n.l.no,„f.p,„,„,„i„„„,„g.„|„}„,„^ »»» ' '•«'C»™. 2 T. H. 47.

«™» » Af'Bmn ( 1845). 8 Dunl„p 252.

'/rwiCM V.

fimnd'iiigv.

Ktm.

(Iftfjler'ailiity

tohaTDHiiffi.

fwnt fofL-o.

.VliniHtcriiil
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the conduct of
elwtion of
mi'iuliprHof

PiirliiiiiK-nt.





MKW)C(»V IISOUITKW TtST CHART

(ANSI ond ISO TEST CHART No. 2,

1.0 [rl^ 1^
^= 1^1" |2.2

^ -APPLIED irvMGE In,



NEGLIGENCE IN LAW. [book II.

Duties uf

mtumii)};
oflicen.

Wilful mix.
feaDance.

Ashby V.

While,

%

officer 18, to a certain degree, a ministerial one, but he is not so to all
intent, and purposes

; neither is he wholly a judicial officer : his
duties are neither entirely ministerial nor wholly judicial ; they are
of a mixt nature. It cannot be contended that he is to exercise no
judgment, no diMretion whatever in the admission or rejection of
votes

;
the officer could not discharge his duty without great periland apprehension if, in consequence of a mistake, he became liable

to an action. ^

Under the Ballot Act, 1872,' the returning officer's duties are to
provide nomination papers, poUing stations, baUot boxes, ballot
papers, stamping instruments, copies of register of voters, and to
appoint and pay such officere as are necessary for effectually con-
ducting an election in the manner provided by the Act.

By section 11 every returning officer, presiding officer, and clerkwho is guilty of any wilful misfeasance, or any wilful act ot omission in
contravention of the Act, shaU be liable to a fine of £100 in addition
to any other liabihty which he may have incurred at common law'
In connection with this must be taken the 7 4 8 Will. III. c. 7 by which

all false returns wilfully made " are declared against law and are
prohibited.

In AtUy V. WhiW it was ultimately resolved in the House of Lords
reversing the King s Bench, that if a man has a right to vote at an
election for members of Parliament, he may maintain an action against
the returning officer for refusing t» admit his vote, though the person
for whom he offered to vote were elected ;• but in Tozer v. C*.ii« which
was an action against chureh wardens for maUciously rejecting the
plaintiff 8 vote at an election for vestrymen the necessity to prove that
the defendant had acted mahciously was a'Srmed.'

If thesheriff.inthedischargeof hisdut/inthe elaction of members
to serve in Parhament, act wilfully and corruptly, he is guilty of a
contempt of the House, for which the House nay commt Am to
custody." '

II. Dutieiin II. The sheriff's duties and liabiUties in summoning iuries

Z^:^: ^y 2? ^ 2* y*"'- " 107' «• *• «"« ='"« »' the peace of every county
are reqmred to issue their precepts to the churchwardens* and overseers
of their respective panshes, requiring them to prepare jury lists

By 33 & 34 Vict. c. 77, s. 13, if this work is done negUgently, so as to
insert the name of any person whose name ought not to have been
inserted therein, or omit therefrom the name of any person whose name

1 Per North C. J., Bamirditkin v. Soome, 6 How. St. Tt. 1097 "The rfieriS u l„d«l.„nB . m.,o„t3- » • judge; .nd . . . . there i. the ..mT^woo he rtouMb"Wrom „t,on. u „, jodge in We.tmm.ter H.11 or .ny other judge." Bot^ ™rLord EUeoboroogh m P«to«', ««, 30 How. St Tr. 787: oitiog 'sciimMi , i.^S
; o „ . „, ' 3» * 36 Vict. o. 33.

u^d» ^ i of i. i™ V .''"'''.?' .' ""r""8 »««" «><»>" "o-n' I'M been t.„,i

™,!5J^' * ° * 39 Vict. c. 84, to return to each c.ndidate out of hi. deiio.it ,

! L * ? ^^' • '*'C*«"'V V. Jame», L. R. 8a P. 48ft.
' Bae. Abr. AotioiHon thecH(ie(F.)l.
• Liakeard Return, 2 Perk. 328, 329.

t»k« away by the Local GoTenimeiit Act. 18M(W 1 57 Vict o. l^,*- 6. Sulw. S
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ought not to have imon omitt^I " *l,. _
summary oonvirtion ™ SLt,' u"f' "" «"'"'' »''»". »»
coeding forty rhilinp-i ' '*'"">' '" ««''• ofl-""^" not ex-

.« «tion''jgSt\:'p™S; oflT^t"
""y.-J-M"-' i"0' would have

hi» name in the ju^ lis

" mahciouBly omitting to in,ort

"™fe"''r7"''""^-™^^
Ai,i,toremainin

put in a«eparanXnd'n?r "^ **^r'" ^^ *''« "''eriff and
to penalties •

' *° omission to do this subjects the sheriff

by M&the^TeriffT:''"" ^'"- '^^^' '^' '"'8- of '-'•«' may
civil or crimes StUn "e^'ZTT'"" '" *^= '"»' »' «» i»™«»^
thenameof anypTison wh^'

.

'r r/?" '.P"^ "'"'• " '"""ever
is inserted in tK^^.'book the .ri°'*''V''''''?«*°'"™ ™ ]»"««
or impanelling him'" The onll 1^?!^ "

'"."'r""'''^
'" returning

wardens' and overaeer, ^ "'^ '""'''^ ^ »8»™' «•» church-

HI. The sheriffs duty in the execution of nrocess >»When a wnt is deUvered to th« .w« iP^t , ,.
"' ""''<" ''"

execute it within UscoTwndthBt^r" " ">"''d'' strictly to '{e<.x«,„i„„

of it, without inqrringTnto Se re^ltf^ fu™"*'"*'" "" "^^'W
"""""

the writ is based'™ tKi^v sSh 1,^ "'i'"' P^P^'dings on which
Us favour, or is entitW to f/onwl "^ ^'

. ^ ^A'^^^-^t in
ISCO." If the sheriff exMute^lh,^

'™' under the debtors Act,

jurisdiction in the matteHr^i,™w ^T^ "' » ^"t »«* living
but not if tb.C^ThZZti^^L^'^'^^^^':}<'^iiMMj
This is illustrated by DaC!^''°If ll^^^^ "'f' '' erroneous."

' Sm Any V. Somtr 1 B. t a ^ti i t
" guuty

«"«» V. flotf(I891), 1 4 B, 747
mucondaet in preparing the liata. Tht

.*

^'^ii?lci.T-7'7^i6'^'""""- '''<>-<".«E..4,9.

6«Io.'?V*c"5o'"°'-
"• "• "• "^- "» '»' i «">«nd.d by 33 * 34 Vict . 77 Se.

"«««.. IV. o,1iO,^ 39
,

"> Bac. Abr. Trespasa fDl ^ ir\ i v ., 1 See «»'«- 206, note 9.

»!,„„ ag.„.t him if Ih, TOt*E, not .ii"S^ « w " "'° ""'"y "I"" h«vn hi»

(«! ed.). Si 616, 625. ^ '* '^ " '' ^^O. Shearman and Redfield, Negligon™

";'*», 14M * W. S^'Ho 1? ^w'^'S
'^ • ™ •• '™ Thorn"', no,.

, Tkon„, ," ITamiotti. y„„„ .R ip 2l^""°; " 32 * 33 Viot c 62

M.-;^:^" -
--

". riT43rffiiT'sjr.i4Viw r,6
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and hanged, though this had hpen felony in the jnstiees. vet it would
not be so in the sheriff; because a matter in wliich the justiees had
jurisdiction, and which they only were to blame in exceeding their
authority."' A writ may therefor.- be at once good and bad—good
as to the shenft and those acting under him, but bad as to the persons
suing it out.'

'

i;ot»rtn,7 Y V"" ^^[^ '"• '" '*"*• '=™neo''sly awarded, yet shows jurisdiction

that the writ
™ 'he 'ace, the sheriff is not allowed to set up the defect. The authority

» erroiK-ou.ly for this proposition is Gold V. Strode,' where, in an action against the

''oliti" 1
.!"" '1' 5" .'"^"P'"' ' "" """^"^ '" "^^t "' judgment that the

iliition on the
"'™" "t administration, on which the proceedings were based, were
void, and therefore all the dependencies on it were void also. The
Court, however, were of opinion that if it were so, the sheriff could not
question the judgment of the Court, for it was not a void but an
erroneous judgment

;
" and when a person is in execution upon such

a judgment, and escapes, and then an action is brought against the
gaoler or sheriff, and judgment and execution thereon, though the first
judgment upon which the party was in execution should be afterwards
reversed, yet the judgment against the gaoler being upon a collateral
thing executed, shall still remain in force."' If the party himself
takes out an execution, that will not lie without an 'award of the Court
such execution will give no authority to hold the defendant, and
there will be no escape if he be let go. If the Court have issued execu-
tion, though erroneously, it is good till the judgment on which it is
founded is set aside.' No one can be sued for exercising his legal right
to issue execution on a judgment unless he act maUciously and without
reasonable and probable cause."

In the execution of writs at the suit of the King the sheriff may
...... ....

"'''*'' °P«" tk* ™t<=r door of a house wherein thj defendant or his goods
•u/tofthe are, but must first signify the cause of his coming, and demand ad-

rfprivate""'
™"!'™-' H" may also break the door of a house in executing a

peinon..
caputs utlagatum, writs of seisin, habere /aeiaa possessionem, and attach-
ment. He may not break open the outer door of any man's house in
the execution of process between subjects, for the maxim of law is
every man's house is his castle : Domus sua cuique est tutissimum
relugium.' When once in the house he may break open inner

1 Tlie MarnhaUfa eate, 10 Co. Rep. 68 b, 70 a.
a Parke, B..yoB€av. Wtffwnw.gDowl. Prac. Ciw. 710 ; 8M.&W.357

77r.. K!^K^t'\I"'"'Z- '^"'^rfl '"": •"" '• **•*» ' "''•'»*'• 2 ^- R«v,ii.
' «7 4; tJn.-, ', '".

.
•"'' ""''' " ' ""y ™l»«l>le chapter on the subiecl.

c. VI. 64-74, OfCascforMwbehavioiirinanOfficc. Trust, or Dut» ;'

« In America it has often been decided that the .herig cannot retu.e to eiecnl.
roidable procMs, since it depends on the defendant alone whether it is rendered voidBaam-, Cnp„y. 7 N. Y. !9.i ; Amct V. WMtr,. 8 Wend. (.V. Y.) 545.

Gilbert, Esecutions. 82. A writ delivered to the sheriff to be executed, when
returned is matter of rn'ord, and may be proved by an ejamined copy ; RatiuboUnm
V. HneUiaral, 2 M. * S. .W.l ; 2 Wms. Notes to Saund. 216

•"•uoawn

icicM.riD. AL. 371; «jnoc v. «,i«tu/«»s'onj(ll)02), 1 K B 467

157. 162 ; Ioi.«Mt V. Brot™, 2 b. t AM. 51)4, where it is said, " Kven in the executii..!
ol criminal procCTS, you must demand admiltanco before you can justify breakini open
the outer door, for if no previous demand is made, how is it l.ossihle for a party 1"
know 7*""'ti« »^/™t of the person breaking open the door may be ! ••

Cp. Raldi/I.

Sheriff may
break open
doora at the

fl Harvey v. Marvry. 26 Ch. D. 644,
" Scmnynr's raxe. 5 Co. Rep. J)l u

Mftxim.s (0th eci.), 404. In Antcrkan
331. X. c. 02 L. .J. Q. B. 3«8. Bowcn,

; i Sm. L. C. (11th cd.). 104; Broom. IjcfiA
foHcentmUd MwM Co. v. Hrndry (I8«3), fl it.

L.if., disiiipnivpd of Pcnfon v. Hroumc, I SM,
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doom in onler to take under a fi. /a. Roods whicli are within the
house.*

The sheriff is only justified in entering the house of a stranger to
seize if he finds the goods of the execution debtor in the house « If
the execution debtor has no property there, the sheriff is a trespasser."

A distinction was drawn between seijure under a m. sn. now ni.iinolion
obsolete and seiiuro und'ir a p.. /«. ; for wliere the sheriff obtained l"iw"n th«
poMession of the debtor's pereon by the illegal act of some one else to

'"»'*;'l"°-.

wjich he was not a party, the law in favour of the liberty of the sub- K„|JS
ject would not m any way let the seizure avail ;' but where goods only '""1 "n "n-e.t
are involved and are illegally seized, when once they are in the hands of "'i""

I*'"™
the sheriff, no order will be made for their return." T^xtu ImTho seizure of goods by the sheriff does not vest any property in oc'iincl in'

the creditor under whose writ the seizure is made. The property
""'"° °' "'°

vep'ed thereby in the sheriff is no more than that which results from "S^
his being the officer of the law, and is to enable him to sell the goods
and raise the money. The goods are, in fact, in cutlodia la/is for the
benefit of those who are entitled to them, the property in the mean-
while remaining in the debtor."

In the case of the execution of a writ in a liberty the sheriff should Kiecuiion
in the first instance make out his mandate to the baiUff ; when this of » writ in

has been done, the baiUff, and not the sheriff, is answerable.' Process " '''*")'

directed to the baiUff is generally void, an' the bailiff executing it is
pilty of a trespass against the party whose goods are taken in execution

;

for he is not the officer of the Court, but of the sheriff."
Should the writ contain what is commonly called a non omittm Whore there

clause, the privilege of the franchise is thereby swept away, and the '»"»»•
shenfl or his officer may enter the hberty and there execute the writ.' Si"""In practice it is not unusual to issue a mm omittas writ in the first

""
rastance without default being made by the bailiff of the liberty.'"
Where there is no non omiUas clause, the sheriff is liable to an action
at the suit of the owner of the franchise for executing the writ—yet
the execution is not invalidated ;" so that if the sheriff arrest a man
within a franchise, and afterwards let him escape, though he renders
himself liable to an action by the owner for an infringement of the
franchise he is also liable to an action for the Cocape." The law is
simUar with regard to an arrest in a royal palace."
ISfl 1 Keb. 698, limiting the protection given to a dwelling house ; but the C. A in
«.«ifcr V. WiUmma ( 1893), 2 Q. B. UU.1, followed Pcnton v. Broeine u expressing the

t HiOtAiaon v. Birch, 4 fauiit. Oly ; and when the sheriff is lawfully in a house
he may break down the outer door to get out ; I>tu/hv. Griffilh, 7 A. A K. 827.

a Cookev. Birt, STaunt. 7tf5. In the previous edition the er- s upon a sheriff's

';°l'",'San°,.„ ; ,'," "'""'' ''"••• "as issued were considere-'. Since the Debtors
.Act. 1869 (32 & 33 Viet. c. 62). these are become obsolete, and arc now omitted.

s JoknwH V. tfijA, 6Taunt. 246.
• Uoopery. Lam, CH.UC. 503; . -rj v. -l/ildleff. 2 ding. N. C. 019.
« llmper 1. Lane. 6 H. L. C. 443. 55 ivi/ v. Sl-imp, 9 Kx. 167.
• aOet V. Orojn- 9 Bing. 128, 1 CI 12, 6 Bligh N. S. 277. fz pari,. K,i,j„,,

/«reJoAnfon,41L.J. Bank26. See r.h .. ,7Vict. c. 7 1 , s. 26.
' Hoothman v. Earl of Sitrrey, 2 T. R. 5.
M Grant v. bagge, 3 East 128.

Adarru v. OihaldeMon, 3 B. & Ad. 489. See 50 & 51 Viet. c. 55, ss 34 35
^^ Varretlv. SmaUpat/e, it E&at 330.
'1 ^poftsT. Spmt,7Taunt. 311 ; ifcxy. Jfertt/, 2 Stark. (N. P 1205
'a Piitgoft V. Wilkes, 3 B. k Aid. rril2,

" See AUomey-UenenU v. Dakin, L. R. 4 H. L. 338 : l*-inlei- v. MUet. 10 E.ist 578,
1 Uimp. 475«. for the law of sheriff's levies in a royal palace, and the distinction
i>etwcen a royal palace and a royal palace which U also a royal residence. Com' - y.
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Statutory
prorisjonn.

Formerly the

namSTtho '<" ""fMUting the writ, oml if he ilo™ not he must abule the con-
mil sequences ;' he must also receive all kinds of writs at whatever time

and wherever within the county they shall be delivered to him.' He is
excused where the execution foils altogether without his fault.' In
that case the creditor may have a new writ of fi. jn., and the loss falls
on the debtor.*

If a judgment creditor causes the sherifl to execute a fi. fa. by
seijuro he cannot have another writ till the first is completely executed
and returned.' But if the seizure has been of goods other than thoac
of the judgment debtor, the issue of a second writ is not irregular ; for
neither the writ nor anything which the sherifl purports to do 'indcr it
can justify him if he has .seized the goods of a stranger.'

The 29 Car. II. c. 7, s. (i, prohibits the service of civil process on
Sunday,' and 24 & 25 Vict. c. 100, s. 3(i, niiiile it a misdemeanour to
arrest a clergyman on civil process while performing, or travelling to
or n.-.m the performance of, divine service.

.VeVTlImight -
'^* common law the sheriff might defer execution till the return

defer ciocu-
O")"' *'"'c'> was fifteen days after the lesU of the writ. Now writs are

tior.. .not returnable for any certain time, the limitation being " immediately
after the execution thereof."" Though in strictness the sheriff always
ought to have returned every writ when executed, a practice grew up
of not doing so, unless he was ruled or ordered to do so by the plaintiff
This practice was designed to prevent improper conduct in the officer
or to found an action against the sheriff, where by the sheriff's negli-
gence the plaintiff's right to recover on his judgment had been defeated »

There is an exception to this practice in the case of an elf^it, wh-re the
ekgtl and inquisition must be returned and filed in order to complete
the execution."

?h°ei,V„'„wto ,'^'i^^f^
°""* ^P™*" ^H ™' °" *•"= ""* opportunity hc> can

eieeute the i^^ '< " '"' does not he IS gmlty of neghgence, and hable for any dacaw
writ on the that may result." It was contended in JacAt v. Humphrey'' that in the

^it ^?:^f, Si Spe'ifed.
"" '° °'°'° "' *""' '" ""•"^ '° »"""• '» "™- "'"

1 Dean.&e.oj Herfford-v. Macknamara,5G. UR 65

SheriH 6th od.), 17o. bnt that ca.e only .00. to the n.gloot ot . .herifl in faZr",;
• n'u "oF^'.^"' ''T"y °°''"' ' * * Will. IV. c. 42, ,. 20. The other ™S'e19 DaltOD, Shen£EB, c. 20, 101. 2 Ed. HI c. 6.

rtierence

3 OiUa V. Orover, I CI. 4 F. 95,
* L.e. also Foster v. Jackatm, Hoh. 60.
s Hitler T. Parnell, C Taunt. 370.
» la re a VMnr, .'imilh. Ex parte, (11102), 2 K. B. 200
' *!S'"«''"''""«'2E. tB. 717; rerctmlY. Stamp, HEi 107

Ih.t... JT k?
the return day wa» filed in the writ il.elf. Now it i, fixed either bvthe faet of >t. bemg executed, or by an order of a judge, or by lap.e of four "aleudYrmonth.

I
per Lord Denraan. C.J.. Ila„d,U T. Wlieble. 10 A. * E 729.

»""'•"'

B jJanuUe v. Oompertz, ;i y. B. b22 ; Hnrdina v lIiMtn > M * fi nil . n Ij

Jours Ij^e'riii ''•^''T
; '';"'^%«^- » "*^^^^^^

10 VnderhiUv. Devereitx, 2 Wma. Note» taSai nd. 197
'JL^™"^ ^- •^i''"^- 1 M. 4 W. 704 ; (,*«« Je v. Parkins .( .ifarlt /W P \ i«-j c-j ii

l^^'^a.'iZi * f T • """" ^- -P"A" 1 Q R Wi!'' By'™ *y/1it e^'

'

e. 26, the nhenfl mu,t ndorae on writ, of eieeution .gainnt good., the hour day month

'

th.^rm"It?°
"""''* """" " "" ""Bl"'- & » liable ti an «tiM bj:'. 57 „i

m^e h?.„*nffi™,'il,ii?°
"""° """ i" •""'Prity 'or the proposition that daaarationi.

agauMt the .henff. But m an aetion .gainat the .heriff, admi»ion. by the under.

first oppor-
tunity,
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cttBe of a /t. fa. the reoHonable time allowed to tho sheriff for cxeriitinfi
the writ waa not exhausted till a writ of venditioni c- onm^ had been
sued i.at against him

; but Bayley, B., answered :
" x he sheriff ought

to act without a venditioni exponas, atid that writ is only to give him
alacrity." Yet " extraordinary exertion " is not to be required from
him ; all he is bound to show is

'* duo and reaHonahle diligence under
all the circumstances."'

It is beyond question that the issue of concurrent writs is not
illegal. And it does not signify how long after the first seizure tho
second is made : for, until the sheriff has the fact brought to his
notice that the writ has been satisfied, he is entitled, and indeed bound,
to proceed with the execution.^

In the case of a
fi. fa., an action is not maintainable against aon/?. /.i..

sheriff for not levying unless actual pecuniary damage is shown.* If "'tioimnf

damage is shown, the measure of it, prima facie, is the value of the
"»"i"t'''n|''*'p'

goods which might have been and were not taken ; but the jury will Jw»niary
have to say whether the whole loss was the result of the sheriffs 'V"<>-K''"<

neglect ;' and the sheriff is not estopped by his return from proving
"'"'*"

that the goods seized did not belong to the debtor."
The case of Mason v. Paynter? which was an action against the n..miiK.-s

sheriff for not executing a writ of h(^. fac. pass, in proper time, ilius- <>' tamshlo

trates what sort of damages can be obtained against the sheriff. The Siff*
"'"

plaintiff went with the writ and warrant, and some persons to assist in
putring it in force, and delivered it to the officer, desiring that it
might be executed immediately. The officer refused, being told by
the defendant's landlord that he should set aside the judgment ; and
subsequently it was set aside. The Master, in taxing costs, disallowed
the expenses of the plaintiff in trying to have the writ executed, upon
the very ground thot the writ had not been executed ; but the Court
was of opinion that the sheriff was not excused in refusing to execute
a writ " when he has the opportunity, is required to do it, and nothing
ocv ..3 to prevent him ;

" and nllowed the costs.*

shnriff are not evidence iinless they accompany some official act of tho latter or tond
to charKe hiniMlf : SnotcfjoU v. Ooodricke, 4 B. & Ail. 54 1

.

I This is a branch of a
fi,. fa., and not an independent process. Iluglus v. Bees,

7 Dowl. Prac. Ca§. 66 ; Cameron v. Reynoldf, 1 Cowp. 403. Under this it is the Hheriff'g
liiity to sell at all events for tho best price that can bo got : Keiyhtley v. Jiirrk, 3 Oiniu.
.'>20. (Compare, however. Leader v. Danwrs. I B. & I». 351)). ThiH he can do though
oiitof office: Doe d. Stevens V. Doiulon, IB. &,Md. 230 i but he may toke a reasonablo
time to make inquiries: Ayshford v. Murray, 23 L. T. (N. S.) 470. The xule aUo
must take place in a reasonable time : Carliit v. Parkina, 3 Stark. (N. P.) l(J3 ; and
Iwfore the return to tho rtnditioni exponas : Bates v. Wingfield, 2 N. & H. 831. If
throuRh tho sheriff's negligence the goods sell for an undervalue, ho will be liable to
l".th debtor and creditor : MuUet v. CAottw, 16 Q. B. 239 ; PhUlips v. Bacon. M East
:!:N. The sale ne«l not be by auction : Phillips v. Viscount Canterbury, II M. & W.
tilit

;
but the stale of fees framed under 7 Will. IV. 1 ft Vict. c. 55 applied to " sales

liy auction " only. Since the proper mode of compelling a sale by the sheriff is by writ
>f renditioni exponas, the sheriff is not compellable to esccute a bill of sale to tho
I'lamtiff's nominee, though he has promised to do so : Cameron v. Peynoldti, I Cowp,
^"'- 2 IIodgwH V. Lynch, Jr. R. u C. L.. per Slorris. J.. 356.

3 iccv./»anjar(18»2).2Q.B.;m. * Stimsonv. Farnham,h.Vl..lQ B 175
s liohson V. TheUiftim. L. R. 2 Q. B. 642.
Stimson v. Famham, L. R. 7 Q. B. 175. Where the declaration disclosed a state

f>f facts from which the law would presume damage, under the old rules of pleading,
t he defendant was at liberty to plead that in fact no damage waa sustained : Wylie v.
I'.ireh, 4 Q. B. 566. " No action can be maintained against him {the sheriff) without
ur,.of of damag:; tothepxix-ntirtnfrMitiirT" rh-nni^ v. W>telh^i„, L. R. 'j n B per
W^irkburn. J., 348. t 1 Q. B. OA See also Hohmn v. TheUuson, L. R. 2 Q. B. U42.

^ As to punishment of the sheriff for misconduct, 50 & 51 Vict c 55 p 29 For
tlic old law, Yin. Abr. Sheriff (L), a seqq.
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NluTill re

r

Sherifl'H duly

Siiiop tho «hiTi« m responsil)!,, for thn execution of the writ, he

,„,, .,i,
per«on., that ,» he .hal th.nk good-to aid him effectually to do .o.

,

, '" '1?'":?^^ '"[ ''>'.""' **«»""« "' We«tmin«f*r the Second 1 13 Ed.
1 1,

e. •).!
:

That the .heriff, a* »o«n as his bailiffs do testifie that they

tic iMwcr of the sh.re), he shall go in proper person to do elcecution."
J his only applied to writs of execution, rnd therefore, in exocutinn«/««• prm^ess,' although the sheriff was permitted, yet he was not
compelled to raise the jm,,e wmitatm ' and ought not, unless resis-
tancc was apprehended.' There does not seem to have been any
me^ans of reimbursing the sheriil the expenses he incurred in calling
out the po,„, comaalw,.* This procedure is practically obsolete

;though the law still IS that i( the sheriff finds any resistance in the
execution of a wnt he is to take with him the power of the county andgo in proper person to do execution.' Modem police protection is atonce efficient and available.

<- r

whe.iVh.™''..J' i''r,
"''"'«.'''!» ™n'>"» ™t« of /!• /«. in his hands against the

are vHriou. ?'™.'' aebtor, he is bound to execute them all, giving priority to each
writ- in hi. m the order in which they came into his hands ; so that any one who
h.n,l«. places a writ in the lian.ls of the sheriff is entitled io have it executed

as far as possible in his interest and on his behalf. If the sheriff make
default, as soon as damage arises, the creditor has a complete right of
action against him.' '

The proceeds of an execution must be applied according to thepnonty of the writs
; if there be more than enough to satisfy the first,

the surplus must go to the second, and so on.' If the first be invalid
by reason of the provisions of the Bankruptcy Law,' or void on the
Sjound of fraud,' then the second takes its place, and the sheriff holds
the goods under the later writ. The practice is the same where the
execution of the cariier writ is suspended.' Where the earlier writs

nuHa ftla »
'
''™* exhausted the proceeds, the return is

' By the DobtoM Act, 18(19 (32 * 33 Vict. c. 02), .. 9, no per.on can be am.lc.l

above £50, and that the dcifondant i» about to quit England, a iudn.- , ,v order thedefendant to be arreated till he gi™ .ecurily ; or a debtor mayL Le.t,^ „hm h .

3 2 Co. InHt. 4.'i4 ; Dalton, Sheriffs, 356, 350.
« W.laon. .Sherin (2nd ed.), 74. " Tho Maater ia only to ,llo» what tho aherill

ol teea allowed by the Judge, under th, ..eoBnt itatute "—i.e., 7 Will. IV k I Vict

iS, * '-? v- .
™y!.'»'«'""entB are aupemeded by 60 * .'il Vict. c. 66, m. 20, 39w&nl vu-t. c. oj, s. 8. The «henff in hi. sole discretion has the right to reoitirc

W("h lT4U!,g°N "c '.wi''"'''
•
•'""'"• " *""»'• '' ' '* ' ^^- 'l^'""-

Ihnnia v. Wh^tham, K R. « Q. B. 345,
' ])Tewe V. Lnimon, 1 1 A. & E. Mft

Vict c'"m ^6^3 iTvi't "
T**!
^"" „ ''™*''r

" ^^'^- ' « "• "'I • « *
j-

tiT"^I 4^Ef'i" 'S*
'»""'<" »<" «»"»"'. ft. writ, he i. bound to obev •

V\ 6uikS^\ n rf rS,"
'° 'l-e l-iliff do not necesaarily bind tho sheriff: Borfc,V. .V. vuifton, 1 u. ft L. 642 1 Walker v. Hunter, 2 C. B 324

"» It tntle V. Freeman, 1 1 A. & E. 539.
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I , T"""""
"" " l""""l t»«-!l. «(.n ,m n writ n>, u fmmlul..i,l iu.lKn...nt. .si„.ri,t ,,„„n,l

f.ir he ,» not t,. revim. tho pr.K-™ of (!,.• court, luit to ,.x,.n,t<. it
'

,.,,,1 . '-.II

where there are goods in the haiiil. of the hheriH mtni on ,i iii^lKiTU'nt
fraudulent against a creditor »eei<ing to enforie a suli^eouenl ,.xo,ution,

n "J"""'",'"^
•"""• "'""< of tl"- fraud, i» conipelhiW,. to m-iz- and

"I'll them under the sutweiiuent exenution, liy virtue of |:l Kiiz c 'i

under pain of rendering hitn.wlf liable to an aetion by the 8iih«'eoueut
execution creditor. He i» re»iion»ible for neglecting to neiie and Hell
under writs in his hands, as against a [lerson Imlging a subseiiuent writ
with hini, where it is shown that the prior writs were fraudulent even
though he had no knowledge of it. " He fail., in his ,lutv by not
executing at all

;
he is, therefore, in the position of a wrongdoer, and

If It be shown that the prior writs would have been ineffectual by
reason ot being fraudulent as against creditors it dors not lie in his
mouth to say he did not know it ; he has jirejudiceil the pcwition of the
execution creditor by not levying on gooils which he might have
taken in execution. ^

JThe sheriff must seize only such a (piantity of goods as is reasonably ,si„.rill „„ly
1 ;

if he sell more lie is-liable in trover o»«ciM'wh'jit

IH reHHtmublc.

sufficient to satisfy the execution
; „ „e .en more lie isnanie in trove

for the excess ;' whether he has sold more than is necessary is
question of fact in each particular case. Prima jmie a sheriff's sale
18 lor ready money and immediate delivery ; so that the sheriff is not
justihed, after he has sold so much as apparently salisfie-i the writ in
seUing more upon a speculation that actual delivery of such goisls as he
has already sold may be prevented by some loss or accident for which
he 18 not answerable.*

It is not enough that in the careless discharge of his duty to one the r,, .,„„„,shenas negligence may glance off and indirectly and remotely work «<>i..r. a».in.t
an injury to another. Before a man can bring an actio.i for negliuence

'^ "" ""
he must show a legal duty to himself. Every man who wrongfully Z'K,""""
subtracts from the substance of another man's debtor, whereby he ii.rdv .on.
becomes disabled to pay, does the creditor an injury ; yet is there no •i''l"™'i»l-

jht of action
; for the law does not look beyond the proximate

iischief resulting to a ves.cd right, and redresses this only at the suit
ot the person immediately injured.'

V mII l-,^« 'i
' '»" * ^- ^," •

<:'*"•'»)'»""« V. Rulon. 3 Ex. 1 r,.)
, ,«4„H,

w

):
;«'«'» " f-i- "7. In RemmalM. Luu:r,ncr, 15 «. B. 1010, however, l.onl Caiiii.lH.II

,;„;; ^1. !" '"""? '• ".'^'^y rocomiJi-ml. Where the .heritt i, i,. !,„,U'imore than one writ, on relinquisliing |)o„e»«ion he e«n only take i.o,»e,si„„ „,„„evnire.pBctofoneofthein: Ol<ubr,„t v. lM„id i- r.iiir (imilf I K B III.".

! Jt/i.uv. Hie/*,,™, LB. 9Q.B..,>er CookLurn, (.,!., 34«

4 Moo He's??.""''"'' " ''"''"' ^'"
' """'"''" ' '»"• ' •'"^' * «"'' '•" '"

« Aldrti V. CMM,, II Q. B. 370. The |iarty entitled to exeeutio,, nrnv li-i v Hiepoundage (ee» and ex,wn,o« of ejeiiilion over and ahove the mini re.oiemi H„I,.h „f
,Vi|,rerae tW, 1S83, Order ilii. r. I.-,. The .herilT i. entitled wlier,. tliere'll, ,.,no ,,le: .If^™, y. Cigg. 3 C. P. I). 2111 1 but there nin.l te ar(„„/ .ri,„r,.H„.«:lu V. Hiilh Uollirrg Co.. 3 Kx. 1). 174. S™ M 4 .11 \i, I e ,V, , -.11 r,,'.excMllon ereditor „,„,t be entitled at the time ot „!,. ami the Hheriff iam,',,, ,tor hia own eoata ; Sn arif v " "' " —
lietore sale. ."

('ruycmtl

llfi; Jft

-n ™t»i «„ arg v. 4My. 1 Ex. D. 21>!(, and i. not entitled to |,„„„d.B,.

,S(h.I).5K,: A'xpnr/fLiMjo^, loCh. D. 1119; //„„.„ v. Jo,,,// 1 Ex I)Koitynr Meet,!) Q.B.D. 4,12. Seer,3*54Viel.e.7l,.. 11 12
^-
"' "

uhi^h • t' wIU •" ;?""• ',!
*'™''- '" ''' "'>* »"' " intentionally t that«h ch i> calculated in the ordinary coar.e of event, to damage, and wliieh ,loe< infact damage, another ,nth.totherpr,on'.nropertyortrad«i.,rction«bleifdone"tlii

,"".'"" ""'"; °\ ">•,'"„ V" Bowen, t.I., Ma,u! am. 23 Q. R. I). .-,!is ; , Ited hvLord Jamea. Saulh Walr, Minrr.- F„Umli,m v. (!la,'u,r,j,i„ root r„. ( I IKl.".), X C. 2M.
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tak« i>W'(.

with rrituin

fltOOK II.

liability tn
debtor.

Diit^ of

"hcriff in ron
(liii'linKNiilc.

Efff>t>( of

IllMTiff'H Rftln

hiHiil,, I

"""
k"""

"""' "'"""'>»''l" <'xr-.lition,i „„,1 if through

ahto^tel. !!' l 'T^'Tl "
' '"' '"• -'"/'""i*""' in value, ..r the

^?^^, „
Th.. .henff .. »:,„ hable t<. an execution deUo, for negligen™

in not pm,«riy lotting f„r .ale good, wijed under a /! /n <

to.tate'tte ''"'.T"'
'"' "•'"

""''.r
•" ""^'i™ th" -heriff ought

,.
to 8Ute the m'erest he |,roi»»e, to .ell. and to make known any defectoft,. „ within h,, knowle,lg„

; if he doe, not do «., an.l the title turn

.herifl , «.le
;
.„ that wdero certain article, had been bought at a "aleunder an e«c„t,„n for m. and the bargain w»i bought for £33 VhUethe article, were afterward, taken unde*r a .uperior title, it wii, held

ince ?LT' "'•? '"!""' ^""^r "' 'heVHrgain had not failed,Hince the true con.i.leration wa, the alignment of the right thatthe .lefendant had acqu red by hi. p„rcha,e at the .herifl. .ale •

eomnlft^ the"t,t o?r"'" "rf
'"''"f P^P^''^ "' "«' ''^'"<" '"«' '»

hrrn/Tce o(^„ If" r1"™ -° "•' P™"'"'" :
""I""" 'he creditorha, r.ot,ce of an act of bankrui.tey committed pteviou. to .eijure,'

ll^nStVl.'- ™ "" " """ ""' '""^"""^ ''' '"^'""'"^ '"««'

Where a sheriff is in possession under several writs, some for moresome for less, than £30, and sells, the writs are payableTn oX"fprionty, so long as there are fund, to pay. If he receive, notice ofUkruptcv within fourteen days after \l.l sale, onlyThZ ^^^^
hei^ w i\ /'"

r'"?''
"^ '"' '<•" """ ^2(1, and which would ha,™been paid had not bankruptcy intervened." By the same enactment-the Bankruptcy Act, 1883-where good, to the above-mentioned

. Wing/ltlJ, 4 Q. B. 580, «. : Carlilt v.

1 Jam6« V. Ilumphrrf, 2 Cr. * M. 413.

* »ngUi.CkiU,h.R.\Et.3!iSI



mw. II,] MINIHTKKIAL OKWCKRS. 360

•mount .rj «„l.l l.y il,., ,l,„rifl, ,h., .a|„ |, t„ u, by uu,ti..n, unl.™
the l^urt Ircim which iirocmw iaauKn onion othirwiiw.'

So long u th.^ nhfrifl in in |m»w»«i,m ,>l thi' kihhIh „( t]„: ,|,.htor li.. (m bound to pxitci™ th« wmo .K'um. „f .an. in tli-ir pr..«.rv»lion that u Iman o( onimary ilix .ulion anil juilRmcnt niav rcawinablv '«• i'XwTti.il

'

to ,.xere,«a in nganl to hia own proiiorly. "He (1<».» not in.uro Ih..
)Ioo.l» but IH in the iKwition of an onlinary baili^e for th.- iMiriH» •, „(
(•wtody and aak. He i> very nearly in the cm,- o( a delmim a» -
the keener and iwller of good, with an obligation to guarante- ho
sale, and a lier on the procooiN to iiccuro hia comin'n»ation - and in
connequently subject to the Hnie rule of car,, nnil liability." That i«'
he i« not hab e for an ac-eidental lire, nor yet lor lo»« bv theft, robbery'
or other aecident, without want of onlinary car., on I'lix part » If the
Hh.-n« leaves the g<M)d. with the ilebtor on thi^ Hoeu.ity of .oine thini
lieison, the .henfl m liable if the g,H,d» am lost either through the
fraud or negligence of the debtor, or through the fimlt of the .irety,'
Ihe fact that the bailee of g(Hxl« hold, them an a public officer haa
never been considered to fix more rigorou. me^ure. of liabiUty uponhim than if he held them a> a private iiemon.* 8tory puts ti.e liability
of an olhcer on the aame footing an that of a bailee for hire • Thesame habihty wm assumed to attach to sheriffs holding go«is taken
Ijy attachment, m the American case of tenner v Jolint ' Yet on
consideration it is doubtful whether this rule is precisely accurate If
the goods are taken from the possession of the sherifl by force he
must answer for the taking, for tie might have taken the power of the
county to defend the goods or to recapture them.' And in certain of
the liniteil States, Pennsylvania for example, ihe rule of Uability for
the sherifl is likened to that of a common carrier, and he is held to
answer for goods unless their loss is by act of God, inevitable accident
or the public enemy." The habihty to which the surety may bind
himself tfl the sheriff has nothing to do with the right of the creditor •

while It has been held that the sherifl cannot Uke a receipt or make
any contract in relation to the pmperty seized which will give him a
remedy beyond his own liabiUty to the creditor,'"

The general preposition that the sherifl can in no case quit possession
without being held to have abandoned the gooda is too wide To
Bhow that leaving possession is not an abandonment the sherifl oi."'.,;
to be able to account for his action most clearly as being caused^by

i- \^ ^,'1' 'f'S' ?' '"•"''"'P'i'y O" » writ ot eie<.iition, K^ 46 » 47 Viet. c. 62. ..
.?• I?',.."'..*

•'* ^'"- " "• ' " *'•« r«"' Wa,r,t,. K Q. B D 4« Trii,he„l
11 W/on( . i./a,, V. Uvui I8U2), i y. 1), 772. In,, Tkom^ (l»»»l. 1 Q. R 400. M
I. ImUo uniicr Iho »„l,.,e<.tioi., H,„r v. WI,U,hr„d |IS92|, 2 Q. B. 3.55; ther.lore
.liere the .h™,n . b„ ,9 i,, „,,Mi„« » writ of fi.

/».' did iot lef.ve w ri^g ., |«ie''
^eJding.*c..tolh«T«lui.of£-..lheKheriffi»iiotlioble. " ""'"""•

' Bro»ni»«v Ho./on'. 5 Hill (N.Y.), 601; ifoore v. »'e,ter.»«, 27 N. Y. 234.s finifjf^v. P™,. 14Vt. 2B2. Story. Bailm., H 124-136
> //will. V. kendrUt. 14 Me. 8.T SWrman «nd BedBold. Nraliaen.e 1 621i Dm M to receiver.. Knigkl v. Lord Plimoulh. 3 Atk. 480 B»r( Soii/Ion A

lire a.Kw: ' '

*" '° ""'°"'' ""''=°"' ""''" " ^"^'- 1 ""»>
I

"^
• Bi.iim.J5 I ill 1120. 7 liJohii».(.Siii>.O.N.Y.)8. Anl,

» Harltfib V. MfLan; 44 Pa. Ht. 510.

1JV*"™'"'
'' "°"'°^' ' •""• •" *•' ™'*' ^"«'- Foundation. of Ug,l U.l,ility,

Ellect o(
i'sfilt

liiittinij

poaeesiic"
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A'/ iiK

m

ll in a i|iii"<tiim i)f (wt whfthiT powMidii hiu
hrriU."Im'i'Ti uhaiHliini'il hy tin

Thi' kw with n'KBnl In ilit' I'xiiutiiin o( an rfc^'V i» iilrntiral with
that wi' havi- alri'aily i'iin«iili>n-il, anil thn nhpiiffH ilutv in th« •ami'.
Hi' may ixit, hnwevcr. taki' imiiritica (or iiiimey unilrr'an tlnil, thiv
Ih'iiik auhj>'('l III a f. /«. iinly liy thi- )iniviiiiiinii »( I 4 2 Vict, c, 1 10, «.

13. whirh iliK'n nut fxlfnil ti> an rliyil . ami hi- muiit niit mill unilrr an
rlnjil.^ .\i,w hy tin- Banl(ril|)t<y Act. IHK1,< the writ iif rlrgit iim nut
pxltnil til iiiKMln ; anil no Irmti jariiu may iaauc in civil proccnliMKB.
Tho nhcriff mu»t have the writ and execution filed in the central office.
It K not antlicient to deliver »uch a document to tho plaintifl'a
nolicitor.*

In exiiiitiiiK *"'» o( iiomeiuiiiiM' (*(i*ere /noVw fottruUmrm) the
aherifl K hound to execute the writ within a n-aiHmahle time ; and if
after a writ in deliven>d to him, and he ha« an opportunity to execute it,
and n>fu«e» or neglectn to do no, he n liahle to an action, even thoURli
the mdiimenl in aftcrwanln net anide hy a judge's order in onler to let
in the landlord to defend Tho nherif! usually haa an indemnity
given him and it wemn he miy demand it." Tho plaintiff for hia own
protection iihould poi?it out the land to the aherifl.' " Alio," laya
Dalton,'" with »ome amhiKuitiea " the sheriff is hound to know or to
seek the land demanded ; and therefore, except the demandant
ahewoth it to him, he may make his return accordingly." "II the
demandant iihall show to ( he sheriff a stranger's land, by force whereof
»he»heriffeiteni, yet is he .lo trespasser, Keil, ill), la)."" The sheriff
is further hound to gi ve actual posseaaion of the premises, and if peraona
be left on them the execution is not complete," for he is required to
put the plaintiff into possession. It follows, from the nature of the
writ, that the sheriff may break open either outer or inner doors."
The sheriff executes tho writ at his peril," and if he gives

]

of land not included in the writ, he renders himself He
action."

Formerly the Tourt would grant an alias if the sheriff did not
execute the writ

;
" and if the sheriff gave possession only of part, the

plaintiff might have a new writ for the rest. '• But the form of granting

possession

liahle to an

.1 (

ilili. r. I.

.UkliiHd V. Pa^nt r. S Price Wi.
hiigikitw M. Lid. V. /> atnn {IWW). 2Q. B. ITS.

Lill. 2110 b. But lec 27 * 211 Viil. c. I 12, »«. 4 II, B. S. I'. 1S»3. Ordir

1 iind of riipuM utliujQlHm
vil [M-oceiM WHH Kl>oliiihi<d

. SIrnI, 2 A, i E. 3211,

• W i 47 Vi,.|. r. U2. M. 1411. mil. R-hral. ».
» Ji^m V. Pink ( IllOO). I Ch. 2W1.
1 In ihiH [lifu-e in th« {irrviouH edition thr hiw iif writit m «

WHit trealvd. U in now omitted on olMojete. Outljiwrv by cil
by 42 » 43 Vii t r. 611. .. 3.

^ JUiiimn V. Pnynt r. I Q. B. &74.
» W«li.on.WiiTi«(2iided.l.3ls.
• l>n d. Har upon \ . «*,«/,.», II M. 4 W. im

; «„ d. IVi
arei-ifcd for thih by Wntnon. t.r.

10 Nberill.. 267. " D.lton. HheriBi. 2.-.7.
I" ( plon V. H ,!U. 1 Uon. 146. Watson, Shorin (2nd nA.), 318.
" Srmaynr't rwu; 5 Co. R«.|i. Ills. I Nm. L. f. ( I Ith cd. ). IIM.
" Aehmrlhy.Krn,ijr.lDoag.tfl; WstHon. 8lierill(2nd cd.). 318.
IS Hation. SberiH (2nd c!d.). 320. An ^iat wan a lecond writ inaued afl.r s former

oni- had priivM inillv, hi«l. If the ..'i.i« al.o lailnl. a third writ ininht hsva been
.ilrd out. whi.h wa« ('all...i a pinri,: Th™ writ. w,iv .o .'ailed from the word, uned
in thrill. H,c,,l „l,„. i„m;;,im,,.. Sicul liurir. ;a-,iT,,,m»,. An of™ raiinot ia.uo
alter thi' writ |> ..xciuted : rt, rf, ,a /„(, v. «,».. i Taunt. 66. The whole leirnili|| on
cseciitiona in civil actions can be found in Tidd, Practice (llth ed.), 993-1134 This
raust of course be checked with wra^? raodern pfavtk^ bwk. i« /6iif.
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«n nliiu WM ilHiliiihrtl by thn Coniniim Lnw rnMclum Act, IsM. • IK.
and th« pmwnt prMtirc in n-KuUtcil liy the Kiili-a i>f thi' Suiirpmo
Court, I NO."

'

It » not MMntial to the vjilidity o( an fxmution fur tli.' ulipriff to
iiialiD return to the writ. If ho do maki- a return, he may fxi uxi
hlmMlf on th« ground that he waa alwayn reaily to ili-Hvcr |Hiiii«'uii>n

Ui the plaintifl, and that no pcmon on brhalf of thr plaintin ranw to
nhow thr prrmiMM to the shi-riR.' It ii not a xcmhI return that thi'

herifl could not rxeiute the writ ; for he ahouUI have rained the
poi*f ntmilatus.^

IntrrpkndfT.' -The oranting of an interpleailer o^le^ i> purely liiirr|.l.-..il.r.

iliwretionary.' It ia the duty of the aheriff to make inquiry, ami to
have itood ground for auppoaing the gooila neiied to lie lh(»ie of the
execution debtor before he appliea for relief." The giKMin or mciriev in
iliapute muat be actually in hii handa at the lime of appliiation to the
Court in order to entitle hira to it.'

The (!ourt will protect the iheriH only from the original seiiun',
and not againat auWquent miwoiiduct,' or he may tie relieved in
reapect of conHicting claima while hia liability for negligence in reapect
of the execution of the writ ia unaffected ; ' and it ia immaterial
whether an action is commencml or not ao far "a the protection aflonled
goea.'".

The remediea againat a aherifl are of two kinda t firat, by attiuh- ll..,„„lf,.,

ment ; aecond, by action. HKHii.-iti

Firat, by attachment. "•"""

Attachment ia a criminal process directed to the coroner when it I. .An,
issues againat the sheriff, or to the acting sheriff when it issues againat "i'"''

his predecessor."

By the rules of the Supreme Court, 188:), Onler Hi. r, 1 1,
" No order Pr,„i.i„„

shall iasue for the return of any writ, or to bring in tiie b<idy of a person i"«ler Knln
ordered to be attached or committed ; but a notice from the piraon ;;'""'

iaauing the writ or obtaining the order for attachment or committal (•olirl,""

(if not represented by a solicitor), or by hia aolicitor, calling upon the
aheriff to return auch writ or to bring in the body within a given time,
if not complied with, shall entitle auch pereon to apply for an order for
the committal of such sheriff.""

Attachment may be granted for escapes," extortions," using rm »liut

;
(M«r ilii. r. 17. Se. Lf, v. Dar^, (1S03), 2 g. B. 337 ; Kx p,Mt KM, /« „

«"'"««'l.

)t'//4(l8U3), SR. 226.
3 WaUon, Sheriff (2nd ed.), 322.

,
,' '.'"'„''" *•"" " *"" I" *'• * "'"f " £"• '''* M.a,n V. Kiimm. 32

1.. K. Ir. 220.

* By the Statute Law Revuiion and Civil Prm-i^iire Art, I8H3 (4i( A 47 Vict. c'.

V.i), thn aUtittea relating to Interpleader are repealed, and the law ia now regulated by
iirder iTii. of the Rulea at the Hupreme Court, ltW3. The hiatory and BTowth of intpr-
|,li- ider II traced in Story, Eq. Jiir. U 8011-824, and the authoritii'« there cited,

s Wright v. Frtfman, 4S L. J. C. P. 27«.
HiAop V. HinxmaK, « Dowl. Prae. Caa. lOfl.

7 liollon V. OutUrip. 3 M. A W. 148.
« L ••« T. ,/oar*, 2 M. * W. 203.
» Hraelunbun/ T. Latirif, 3 Dowl. Prac. Caa. 180.

11 Green V. Brown, 3 Dowl. Prae. Caa. ,337.

" Tidd, Practice (IKhed.), 479, 481; Com, Dig. Attachment.

,
'^" t^ommittal waa the proiar remedy for doing an art prohibited by injunction or

he liltc, whereaa attachment waa the remedy for neglecting to do some act ordered to
1"' done : llarrey v. Itnrity, 2C Ch. 1), 054

i
Cnllow v. Ymnii fill L T 147

.. li' .-It''*.'-
""2*"". II «' B. .367. 371 : Hrainn v. .S»er.# o/ fc,cc»«T»*ire, I U M.

* 1'. 414. Aa to Eacanes, Com. Dig. Eacape ; Vin. Abe. Eacane.
u i^ttm. Dig. Exto. 30J Bac. Abr, Eitortion. ' '
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and for omitting to return writs ort^K. ".^V™i
"-'*?"" *" " >""''

obedience to a writ rfh^bZcoro^Ts'^^nH''''''''''^^ ?'»';"'''''" '"

duct by the sherifi whi'chSSn ,' 20^„fT'li'^ •'<?' ?" ™»'"'-
For what not A sherii! is not liable to ««r 1, ! ; ' ""' ^'"""» Act, 1887.'
«'»•<«' has not been ran femd to Wm bv hi-

n-^"' """!!'"« " ™' *'"''

r.=°- wit^r::traw:«r:^i°i??"-' »''•'. »t-ff ">-^ be *»!<««

Setting luiide

attdclimeat.

Attachment

withinareaao^abre«;re,rb7detfyTesherifiI:r"".T^^*"''™
remedy over ;'» and an AtJhl^^tl.^

tnesbenff may be depnved of his

delayL issuiie JT thTsheriff h K ""^ "°' "'''» ''^=»''»''. 'h^ugh

iudgLntorTn.'ltf-ftfntnkrp^^r*'''' »"''"--«-«<'-

ind„'I^ere'ortK"^riL'T!T"""^''%"'"^^^<'"'=''«''^«'tyt>>e

neglect of the sLXurtsho™'':ithSir *''^- '",""•' ^^ ""^

™oi:;ftd^;i:-~i3^^^^^^^

raiTncr™dBiS??'l-r^
necessary that a ^„S «L exTmiw' ^ ?i™''' '' "^ '"q'-Mtly
While, -derthe\rdirs:sr;r.;'brzrs^^^^^^^^

1 Com. Dig Eieoution (C U).

ment, „. 2, 3 '
°- "' *" '""^ <•' ^"'"'=1' Offiom

; bk. 2, c. 22 Of Att^h

under the prooea. o' tb.t CoSttSA li?'
'''°°°' "'"" '""'"' Co"' seized good,

the tempof^ .l»e„™ „f hToffi?.? u ^."h^dThT,'^ '"ff
"'' "" •>""^Gi

Ooodofn, 11 c. B. 387
' *' •" """"K «"•• •" "tachment, ^„fc„ v

whereiti8«aidthecont<imntn(fir u .J
""'• '"Krtft u Lmdm. 2 B. * Aid lii>

..ituation.. he lTdtr^'„'S,"SM»jP,-£„^? fc-gthe pUtotiLn „gii
A. to the iLtor, of the Uw, Hawkin", P. C bt 2! c ^2 ^ "*" '°'° ''°''"-
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Second, by action

must be brought S„; i„'/.TJI Vl'^ " *\" o*"" »' '^"iff, an.l

^^^.
shenff may be l.able at the 8u,t of the person suing out the Sf ^, „

wrong inference from them '^ '"''>^' '''''™ * °"' "" *"'

;^^^«.e the return „„, ^l^^ ^^^^^ ^^ -jn , in^^
It IS no defence, to an action for a false return nf «„;;„ ;

«'"i»r»ii,rn.

execution, to show that the writ to be „ec^,S 71 'T" ™ "^ "h.roa, ii„„

hour on the day on which it w». It "IT *?'' v™, "'"''^e'ed «* a late '»«y i.„

the goods; Cot yet to showZA."''''''':'^
the sheriff has control of

"-"t.i.Kd.

If the .l,»r,-ff ™!
snow that the execution debtor was insolvent "

the"tut ftrdeb"-"r S'irn'ev'b S'^'f "'^ P™"'' '^''^" ™
Court."

' " """"y ''""' '""l Keeived," or by rule of

C. B. 387 1 Begi^ r. Shcrif 0/ LcicdersUrc, 1 L. M.

-4X!i.i„»sas^—';„,&r'- '
''-'*^-- ""'-»*.. Vice.

* Jon« V. Pope, 1 WmB. Saiind li 17
' ia

I>r,.oner ,M l,t „„t mth th, pl.mtiii', con.'ent
' '° ° ° '"' '" """"l"'' *'»" ""•

• wt'r':B't,£:Ti 'b SS)'-"^""
"'"'"''^

^
'•""'" ' *«<,, » Ad. 4 E. 28,.

' 2 Co. loat. 452.
" Tht King r Lyme Regi,, 1 Doug. 149.

r„»« V. Cro^,, 2 c. 4 P.'365 " '
^'''

»"«»» r. Bectet, 3 Blackf. (I„d 1 S8

^.^.M^MN. p"!^"'"" °' "•''"™'
^
a-' V. BM. 3 C«,„p. 347 ; Lon,m ,.

'• SkxUalc r. auHMrJ, U A. 4 E 2S3
VOL. I.

^^
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Surctiea on .a

replevin

boud.

It no return is made, an action will still lie against the sheriff for the
sum levied, or against his executors for non-payment o( money levied
on a

fi. fa} An action will also lie, it the sheriff return that he has
seized certain goods and chattels of which the value is to him unknown,
for he should specify.^

The plea that the sheriff is prevented from paying over money by
superior force is not good," unless the excuse is that of war levied by
the King s enemies.*

In an action for neglecting to seize goods under a fi. fa. with a
return of »i,«<, bom, a. plea denying that there were any goods of the
debtor within the sheriff's bailiwick, may be supported by proof that,
though there were goods, they were not applicable to the plaintiff's

If the sheriff take sureties on a replevin bond, he is bound to
exercise an ordinary and reasonable discretion ; though he is not to bo
considered to warrant the sufficiency of the sureties ; so that he is
justifacd in accepting one who appears to be a person of responsibility
as surety, without making inquiries.' If he has reason to suspect the
so vency of a surety, or has means of satisfying himself with respect to
solvency which he neglects to use, and the surety turns out insufficient,
he IS liable ;' as if it were shown that the sureties were in debt, and
though requested, had not paid, or that the sheriff had knowledge ot
unsatisfied executions against them." If the sherifB has no knowledge
of the sureties, he must inform himself about them, and not trust
inip icitly to their own sworn statements." Failing to do this, he is
liable

;
and the penalty ot the bond, which is the value ot the goods

taken, is the limit of the damages. '"

~r.m w'h'o^' "',
'^'"^ ^''"'^ ""y ^^ !'«'''« "t 'he suit of the person whose goods

good, are
are taken.

taken. If the defendant is styled by a wrong name in a writ of fi. /a.,

.
the sheriff is hable to an action tor trespass " for executing the writ
unless

—

1. The name is idem sunans.^-

2. The defendant is known by the name equally with some
other.'"

3. The defendant has temporarily adopted it."
' f^'i"^ '' "''l"^- Cro- <-'" 5311 i Jlorlavd v. Pellall, 8 B. 4 C. 722.
a Per Parke, B., Bitting alone ; Barim v. OUl, 12 JL t W. 315.
3 ^tackdnie v. Hatuard, II A. & K 253.
* Saulhcote'a cate, 4 Uo. Rep. 83b ; Bui. N. P. 68.
6 Htenan v. Kvatu, 3 M. & G. 3U8.
« UitMe » Bla^, 6 T.imt. 22iii 1 Miir.1,. 27. The Engli.h ca.c. are eolleeled•nU conudeted in Aorman v. Hope, 13 Unt. K. 5.56, affirmed 14 Ont. R. 287
7 4co« V. Wailkman, 3 Stark. (N. P.) 168 ; S^undir, v. UaHina. Bull. N. P. 110 c.

,
' "«VU'" V. hckoley, 6 E.p. (N. P. 1 100. ' Jefay y. Bctard, 4 A. * E. 823.

,, ," " 'fl^"^': * T. B- 433 ! Emm v. Bramier, 2 H. Bl. 547.

, <-°'f .',*""«>». <l T. K. 234 ; Shadsell v. Clipxjn, 8 Eaat 328.
la .liilW y.baeditlo.i Taunt. 401; or unles. the defendant ha. acquie.ced in

the ii»c of the wrong name. If the defendant were sn-eated by a wrong Chrintian name
the t-ourt would.discharge him on motion, and the aheriS would be liable to an
action 1 WUk, y. Lorck, 2 Taunt. 31)9. What idem .onon. mean, ia ahown in
J-arcAman w.ilale, 28 .\m. R. 435, and not« 430. Where father and son had the aam.-
name and th .henll having a writ in the name aimply levied on the gooda of the
lather where he ahould have taken the »on'«, the aherilf wa« held liable in trcapa.s.i
./arm«i/tv. //ooper, OM. &CJ. 827.

'

la .VmiKfoocr v. ICariK, 2 Camp. 270 ; Fiaher v. J/osnoy. I D. t L. 40.
1» /-riM V. Hanvood, 3 Camp. 108; fmmford v. SxMhwrU. 2 Str. 12IS: but the

shcrill waa not bound to keep one in custody, wh.. he waa juatillwl in keeping, by rea.oii
of hia having given a falae name : iloramt v. llridfa. 1 B. i Aid. 047 ; nee Bnr'ki'l
V. iit*ti/»u«, 1> A. & E. b40.

Wrung nam
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shjff u'liaKr
*" '"Ij" the gooda of the wrong person, the Wrong p.r.sticnff 18 liable for the act of his officer' unless the peraon is hi^elf "»n-«g"od.

he henS h ^ «'^'? '"'"'' '"'o^-ti™ "> the sherif and so mX" '•"""

inn.^e„?lv .„ r'"'*'""^
*° '"'"' ">' «°°^'- " the sheriff then aeS

principal. But if the execution creditor merely points out goods

Tim to h^^r"]?
"";''"'"« *" ^'' °" >>'" ^P'^^nLion but iCshim to h s own disere ion to act, the execution creditor is not Mahle »

After notice of the real state of facts the sheriff acts at his peril '

I fi"^
at"™ whatever in the execution of process aiVaction hes ai .againstthesher,fl.» For example, where the officer arresta a pe„K:™°'a A- /«.

,
or breaks open an outer door, save in the excented cases '

or executes a writ after a direction from the plaintiff not to dTso :«

or remains in possession an unreasonable time,' or is guilty of anyother excess even though such excess be committed by the ofhW
k r,fW . IfPr/ J-^tructions of the under-sheriff.'"^ The sheriff

Act sl? .'i„M; 'f"f'r "' ^'\'
r""'''' 'y »™- ''> "' th" Sheriff!

i, in,. ,5l 'Vt'P'"*
of the wrongful act of the sheriff's oflicer

; that

T^ u "i^^Vf'Y "^ P''"''"^ '"' P"»°"a' "'isconduct or neglect "Ihe sheriff is hable in trover for seizing goods under a defeasible sh „, i,

*lle'd*,„'mar ^^''-fr'^""^
determined!' 'but he cannot be ™n°K r'"'''

1« led to make restitution of goods sold under a
fi- /«., though thejudgment on which It is based is reversed"

i. uufen me
The sheriff is liable to the landlord, under 8 Anne, c.l4 s 1 " for .,not paying over a full year's rent, if the same is due, before satisfying bl":'^ "

i;.';

L trd"eatr„','*th' f^'S
-t of goods seized.'- This actioS » ti'.',';.'''!;

Toreilr?he.),«r°i
'*'''*'"'''

""Z
^'' '''"""'*°' or administrator."

10 render the sheriff hable notice of the rent being due must be given

,.-r Wd Du^'flio"'
"'*»*» Se. Sie/TM Corpor.,ion ,. Bard,, (100.5), J, C.

' llaiyy J,„Ha^, |i ji. 4 W. 745; Dunilonv. Pal^rm 20 B N S 40-.

' U, V. Oan.d. 1 Cowp. 1.

"""" '' """""' » A. t K. UOS „.

H Barter v. SI. QuitUin, 12 .M. & W. 441
' Pbijair Y. ilatgroct, 14 M. & W. 231)

s -9 .„'h .'rawK?
""°°' ''*•*»' 223- Tho Sheriff. Act, 1887 (.50 4 51 Viot c 551

m^v irii' ^h- T^ ' '•"""y™ '"y •>""«'' »"»"' "l"" •• takefo" demand', ,2
w in puniianoo of thu or any other Art." Lee V. Oamar ll»02\ 1 Q R "qi

'^

r,ir:SK-'^"a,fTr;''K2M-^'r-772''' 'r.r#.t'or°"'' r ^-r^

>» flnjje 7. Whikhea'd ( 1802). 2 Q. B. 355.

' I'ldijrave v. Windham, 1 Stra. 212:
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him whilst the proceeds are in his han<lH.^ In the action, the landlord

may recover whatever 18 the amount of the actual damage sustained

by him through the sheriffs neglect."

In Thomas v. Mirehouse ^ Lord Esher, M.R.. states the law under the

htatut" :
" When notice has been given by the landlord to the sherift

that rent is due, it becomes the duty of the sheriff under the statute not

to sell anything upon the demised premises till th2 rent has been paid.

Even if there are gooda upon the demised promises ol a value many
times exceeding the amount of rent due, his duty is the same. He
must refuse to sell the smallest part of the goods until the claim of the

landlord is satisfieil. Now, of course, the sheriff is not bound to find

money with which to satisfy the claim of the landlonl. He must,

therefore, before he proceeds with the execution, apply to the execution

creditor for the sum which is necessary. If the execution creditor

provides it, the sheriff pays the landlord, and proceeds with the

execution. If the execution creditor does not provide it, the sheriff

cannot be called on to infringe the statute, and may return either nulla

bona and withdraw from possession, or may himself pay tho rent,

looking to the execution creditor for reimbursement, and proceed to

sell. This is the position of the sheriff under the Act. If he commits

a breach of duty by a wrongful sale

—

i.e., a sale which takes place

before the rent is paid—the statute appears to me to state by im-

pUcation that he will be liable to compensate the landlord by paying

him the amount of rent which is due. This is the consequence of the

enactment which makes the removal without payment of rent illegal.

It is only upon payment of the rent that the sheriff is entitled to

remove the goods. The cases, however, show that though the amount
of the rent \& 'prima jade the measure of the damages, it is fipen to the

sheriff after the landlord has proved his case by giving evidence of the

tenancy, the amount of rent due, and notice, to show in mitigation of

damages that the value of the goods removed was not sufficient to pay
the rent. In such c xse the loss to the landlord by the removal of thf

goods, or, in other words, their value to him at tho time of the removal,

becomes the measure of damages."

It is no ground for reduction of damages for the sheriff to say in an

action for the wrongful taking of goods, " I have paid the rent," since

being a wrongdoer, he has no right to take upon himself to apply the

proceeds of the sale ;* thus, if the plaintiff recovers, he is entitled to

the full value of the goods. Where the sheriff has seized and sold goods

let for hire to the execution debtor, the sheriff is only liable for the actual

damage the real owner sustains."

The sheriff ' was in no case entitled to notice of action for things

I
CalveH v. JaUHf, 2 B. & Ad. 418.

s the case of Vtnlry of St. Marykbone v.

• " ToBomenotit-eheis unquestiomibly entitled, but aa the statute has not spccitin)

any particular form there can be no dispute about the terina "
: Colger v. Spcr, 2 B.

A B. 69.
a Foiter v. HUlon, 1 Dowl. Prac. (as. 35 ;

3 19 Q. B, D. 560. Analogous to this ia 1

Sheriff of London {1900), 2 (i. B. 591, where goods wore held to be " taken in executiori

'

so ab to raise the duty of the sheriff to pay rates, though he had received payment m
tho debt and withdrawn without a sale.

* White V. Bin^mt, 13 C. B 304.
s Tancred v. AUgood, 4 H. & N. 438.
« Atkinso'- Sheriff (6th ed.), 302. For this he cites Copland v. Powell, 1 Bini;.

369. The head-note of that cane is : "A Hhoriff who levies arrears of taxes undrr -IS

Geo. III. c. 141, No. 5, par. 2, is not entitled to notice of an netinn to be brought

Rgnin^t him f-'v unything done under the proTision^; of th=it \rt." In tho judgment
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done by him in executing the process of the Court. Now Notice of
Action has been abolished bv the Public Authorities Protection Act,

III. High Bailiffs of County Courts.

By the County Oourta Act,* 1888, the high baihff of the County
Court is made responsible for all the acts and defaults of himself
and the bailiffs appointed to assist him, in like manner as the sheriff

in any county in England is responsible for the acts and defaults of
himself and his officers.

The high baiUff of a County Court is the creation of statute.

Nevertheless he is subject to a common law liability; if any one is

injured by his neglect to carry out his statutory duties he is Uable to

an acti-^.i.^ Sec. 49 of the County Courts Act, 1888,* moreover, pro-

vides for payment of compensation to any person who has sustained
damage by the neglect or default of any officer of a County Court
by that officer on the order of the judge of the Court in which he is

an officer ;° but this is in supplement not in substitution of the
common law remedy,'

By 8. 156 of the County Court Act, 1888, the bailiff is directed to

sell goods unless the conditions of the section are complied with. A
sale under this section, therefore, gives the purchaser a good title to

them,' but the goods seized must be the goods of the judgment debtoi,

otherwise the section can give no protection,^ and the high baihff is

liable to an action at the suit of the owner of the goods.

The high baiHff's liability is co-extensive with that of the sheriff,"

save where his bailiffs act under colour of some s;..cial power or
authoritv of the County Court Acts, and not in the execution of a
warrant.^"

The County
C'ourU Aot.

ingeft 10
Vipt. c. 0.1,

8.33.

IV. Public Servants, Clerks, and Revenue Officers.

The position of that large class of public servants, clerks, revenue
officers, and the rest, who are charged with the performance of acts

which bring them into relations, from time to time, with various

members of the community, must shortly be noticed.

The rule stated by Lord Mansfield, C.J., in Whitfield v. Lord Le Rule stated

Tksfencer ;" " Whoever does an act by which another person receives ^ '^"f'*.

an injury is liable in an action for the injury sustained," is too absolutely "bioad."^

expressed, since the idea of duty is absent. There are a multitude of

I'iirk, J., bays, at 373 :
" The shorifT is called upon to do nothing looro than u within

the iiaual .ind general scope of bin duty—viz., to obey the process and conform to the
illroctiona of a Supremo Coiu-' . he exercises no judgment, and no pecuh'ir burdens are
ciutt uiK>n him ; and it iis well might be contended that ho was entitled to a notice of

action for an excesHivo levy, npon any common writ of fi. fa. as upon this. By the law
of England, bringing an aotioQ is sufficient demand and notioo; and wherever the
rnntrary is the r:i.sc, it is and mudt be matter of legislative onitctment."

1 5fl&57 Vict. c. 01.

3 51 & 52 Vict. c. 43, b. 35.

3 Waiaon v. (VAite (1806), 2 Q. B. 9.

* 51 ft 52 Vict. c. 43.
fi The Queen v. Judge of County Court o/ Shrojmkirc. 20 Q. H. I). 212.

Watmn v. Whik, supra.
' Ooodlock V. Couuns { \mi). 1 Q. B. 348.
N rruMA^ottflv. Or7Berod(lfl03). 2K. B. 37; J,^ki\. W«i/«mrf (11«».-|),2 K. B. 400.
^> Bujfam V. Lt Otos, 34 I*. J. Q. B. 01.

>'i Smitk V. Pritehard, 8 U B. 565.
H SCowp. 765.
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act. which, working injury to others, are vet al.aolutely withoutremedy It |8 the notion of duty which is the determining test.
Best, I .J. 8,> expression of the law is often quoted, and states well the
general principle " I take it to he perfectly clear that if a public
officer abuses his office, either by an act of omission or commission, andthe consequence of that is an injury to an individual, an action may he
maintained against such public officer," A relevant instance of this
pnnciple IS to be found in KMmon v, GeV,' where an action wasbrought for injury sustained by negligently preparing a notice ofnidgment. The Court of Common Pleas held tLt £ the Act of
Parliament, which constituted the office, the occupant of which wassued for neglect, did not contemplate his giving notices of the kind in
question there was no duty, and therefore no hability, though thereWM negligence. Had the Act provided for the issuing of the notice,
a duty would have thereby been imposed upon the officer towards
those who were in the position to receive the notice, and negligence inthe discharge of the duty thus created would be actionable Subject
to this qualification being read in, the law seems to be as laid down inJmner v, Johffe r' In every case where an officer is entrusted by

of'ikriJT" "J "i^ '***"^' "' *"*'"" ''"» "gainst him for a neglect
of the duty of his office

;
so for ,very fraud or neglect in the execution

ot his office
; or, as was said in Sarr,) v, Arnaud .• " The defendant

then 18 a puMic ministerial officer, and, being so, h4 is responsible for

ne lect

"

*"^' '"'''"''''"' *'"' »"»'«''•» damage by such

One more inquiry remains : What amount of want of care con-
stitutes negligence in these cases ! It would seem that the assumption
of an office imphes a representation that the holder possesses the
quahfications for efficient performance of its duties. The amount of

of the!lT"V.T'1^''"*'Vu''"'' '""' *'"' K^^f^ "' '«»' complexity
of the duties of the office. The officer must show that diligence whicha conscientious and capable man, versed in the duties of the par-ticular office, IS expected to show in the performance of them '

in „ r *i''"''"ri'"'
f«f"fwe only to the remedy of one of the publicinjured through the officer's neglect. The liability of the negligent

officer may be different as it affects the Crown or a private individual
though It has been objected that, in ai. case, for failure of duty
although amounting to a breach of trust or fraud of a pecuniary nature'

« ^'cV'ioi"*"'
*''""*""'"'''"* "'•""• 1 Bi"8- N, C, 222.

<J, B, D, 731)
' " ^*"»»«iy WirtKm Peliluu, Ki

< 10 A, ft E, 040. Ihc com of , oollcclor of rastomi. Sec Davi, v JMoti 1 o B
r^rilX" ."S„l:"i''''TK°W ","'"7""" '°'."^"' '«^rf«™ 'ho

.ob„n?.,ho.a.7SHrof»™S'.r^ ""'" »-» »i1

w,.ho,,t probabi. ,.«„,o
[,„ i.'^,[K,„,ii,i„ },',; .;,', To",.:,":;;; i^„s.: ^:::z "c" cr
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In Brm- n,
the remedy itiuit bo for a civil injury and nut hv indi.tnionl. in Hrm- n, ml,rtd.„:
ondge a ««<•,> Lord Man«f.eld uonsiilers the matter, and pnintH out the '""• '"'"'

two pnnciples that may become applicable :
" The first I will venture S^'n^n,to lay down i», that it a man accepts an office of trust ami confidence IS ki

concerning the pub ic, especially when it is attended with profit, he is
answerable to the king for his execution of that office

; and he can
only answer to the king in a criminal prosecution, for the king cannot
otherwise punish his misbehaviour, in acting contrary to the duty of
his office, and that this holds equally by whomsoever or howsoever
he 18 appointed to the office, by whomsoever the office is given There
arc many offices of a public nature that concern, in various ways, the
whole kingdom and the king as the executive part of the Constitution
which are not given directly by the king, ond not given by letters
patent

;
many that have the grants of offices

; the Lord Steward has
the grant of the judge of the Marshalsea

; the Lord Chancellor appoints
the Masters m Chancery

; and I have the appointment of a great many
officers belonging to this Court ;» and there is a precedent in Vidian's
lintnes, an information against the cmloa brmum for so negligentlv
keeping the records of the Court that one of them was lost had that
been the steward of a manor who had lost-one of his lord's rolls an
action would have laid ; but the duty of this office concerning the
public it was a matter of an information, and yet the office was
appmnted by the Chief Justice, not constituted by the king There
18 another principle, too . . . that is this ; where there is a breach of
trust, a fraud, or an imposition in a subject concerning the public
which, as between subject and subject, would only bi actionable by acml action, yet, as that concerns the king and the pubhc, . it is
indictable.'"

'^

It has been held in the United States that where public officers are P„Wic«.r.entrusted with public funds and give bonds for the discharge of their v«nt, Bi,'„B
official duties, their duty is not limited by the considerations that would i""* '"' ""
apply in bailments Their liabiUty is larger than this, and is fixed by ?£'*ZI'their bonds

;
so that when money is stolen from them without their

fault or negligence, they do not become released from hability thereby »

In America it has also been decided, and the decision is in accor.1 with
Jlnglish pnnciple, that where a tax-collector receives a cheque for
taxes and does not clear the same and the bank stops payment the
tax-collector is hable for the loss to the taxpayer.' Again an officer
whose duty IS to register deeds or make searches and who receives a
statutory fee from the person requiring his assistance is Uablc to him

' 22 How. St. Tr. 1.53.

/«(.«•<:, .! »t. Tr. N. .s. ,i4|. Tlio right o! the Chi.-f Jiwti™ to appoint ofti.Tn in hi»
I ..„« w.. re_|n,mJ by pmcriplion, I.e. 3.M. Bri<U„n«„ v. H,J,, Sho.cr P "

1

"^"n' ^'"<S'»«»'t''»'i»<l«'»"°"li- Led" Homo, ol„ri;.
»• >- "I,

Kw'^^liiintrrt':";!*!""'™"""^ '" -" °'~ °' »«™ ^^"z;^^^::;^.

fn-l'lirl
""""''''''' «"" "'^ P'-'^'-cdont! .liowing Ihnt » public officer a in.licf;ibloor m .bchmour in office, oven where as against a private pcraorhc wild m-„lvbo liable to an action for money had and received *
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for npg iKence in hi« official work. Agncw, J. in Commmmallh v.
narmer' puts tho duty considnrably too hi((li when he savB • " The
officer who makes the search stands in reference to its correctness in
the attitude of an insurer, and his fee represents the premium." The
learned judge s error is that of false analogy. The duty is no more
than to exercise ordinary expert diligence. But in the same case the
liability ..f an officer neglecting his duty was rightly limited to the
peraon Ukmg a certificate and iiaying the fee for it, and held not to
extend to a purchaser from him or any other person injured thereby
with whom there was no privity.

In Scotland there is an old decision that clerks of session are Uablo
for the loss of writ.'i out of their respective offices, without proof of
negligence

;
" for the clerks who have the custody of writs ought to

cxoner themselves of their trust by proving the tasut latalii"'
* OPhiln. (Pii.)(>2.

HMd ,im).^id. 13.1)57, ibid. Pi.blio Officer, 13.0S9, Eep.™i on It- vuTlfedl

the liability of « public officer to >ny one in m^ directly by the porformince of the
d,.t,e^o,b„„ffi™,.™rjcJ..^.U.^^^^^^
» CI. t F. 283, 4 St. Tr. !

J,^ ™ • • ." ..i ,-, """ '«"'• -"•' * MuntMr imdort:iking to iierform

imden.iking, if thereby the pemon for »hoi» he iindort.il,- —«— J "

A volunteer undertaking to iwrform
'"- '— ^o in not perform'

Buffers damage
j

j„,oer,„.mg, I increny tne per.on lor »hoiu he undertal™ .offer, dkmage : a. in

£^0?™.". r'"?'/f»'
' '^r" \^- "'•.»''<"• •» ""l" »» made .gain.t plaintiff

i^ I^ V? r
™">m|tt.ng him to prison, but wo, .,i,,».„dij „ |J„g „, Se paid

£1 a month into Court. The defendant, the judgment erejitor. wrote ..Tiing for thepayment direct, prommng to pan it through the Court. The Diaintiff iiaid tb«

of"ut
°° ' "'°""°' ""'' inipri-'iiwi. Uolendnnt wa. held liable for breach
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CORPORATIONS AND LOCAL ADMINLSTKAII VK HOIJIhX

^f Z.",?','" """'i''"
°"^ »Fcial aspect, of ncslisMico arising from

the corutitution and power, of those vuriou, corporation,, hoard-and bodie, of trustee, which are entrusted with the administrative
tunctiona of local government.

Corporations, so far a, they are owner, and occupier, of land and r,. .w,™.-
houses, are regarded in the same hght a, individual own'i™ ani «curie« ""^-Tand dealt with accordingly. They are bound to repair bridges hirh- P'"l»-"y-

r„Totr? f""•'":."!."»'''<' "?.?<>»' »t«». »nd to the discharge of
" Jrti " ^"'^ " °''''«»t"»' to 'fh't'l' M individual owner i, ,ubiectmile, says a New York decision," "a, such owners, they [the
.lefendants, a corporation! enjoy, in respect of this property, all the
rights to which pnvate persons would be entitled, they are subject

IZ^JY 7Z,,
<i>.t«',''"<l. obligations in respect to others owning

adjacent lands that the law impose, upon private person, owning real
estate. That the premises in question are held as a public trust! and
that no private gain or profit is to be derived from their possession, doe,
not in the least diminish, or vary, the duties and obUgations of theCommon Council, in respect to adjacent owners, whoso lights mav bemjunously affected by a paiticular mode of using this property The
great injunction of the law, addressed to all proprietora ofreal estate,
18

.
So use your own as not to injure another ; and a municipa

corporation owning lands is as much bound to the observation of this
jirccept as a pnvate person. The citizen, and the municipal body in
respect to their several possessions of real estate, stand upon a footing
of equality

;
neither is a privileged owner, and each must fulfil thesame duties in respect to the other The idea of the irresponsibiUty

o( such a corporation can only be entertained by the Courts where
the corporation IS m the exercise of a purely governmental function

;a. when It is either declaring a law in a legislative capacity, or, in a
ministerial one executing it, without injuriously affecting the pro-
perty or the rights of particular persons "a e l

Corporations arc liable for the tort* of their servant, done within
the scope of their employment, as any private employer.' It has been

' 2 Co. Inat. 703 ; Thurt/Utd v. Jonei Sir T .lofiM 1S7 . »»,.. /a j

V. .M. yden; VamU Ji Ry. Co.. 2 H. A k 840
"""'•"''• i" « * N. oi^.

:
M,„U,y

3 Bmimr
y. 31amr, die. of Xea Ymk, 3 Barb. (N. Y.) 257

. yj: ;* S'"!°"'?*,7'"'P°»'«"""w''<"i-"'(lll04J2K B 541
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IHirntiiiiifl

|it>rriirmjnii

lIMblil'flllticM,

Htlll |hl»M>

I'li'l"' f

miTi- |irivati'

|>rutit.

t'lirnil'i) V

I'll,,,, ' ...

Tind.il.C.I.'..

Jllrlgmciit,

J/a'l V. Smi'h.

rir»t. C.l.'r.,

jiidKmrnt.

Mt>»ry Dnct„
tindlhrhnur
li,viri Tni„.
ler^ V. (liMt,,.

iiniiKhl to (Iruw a ili»tirirti.in hctwi'i'ii thfir lialiilitv wh(.ro thi'y prrform
piiMii' iliilicn uiidiT till- nuthority of Actn o( I'aflisraent, from which
llu V riTcivi. nfitliir I'niiiliiinPiit nor proNt ; and where they form a
rniTi' iirivati' comiiany. UMiiig their own work*, and receiving profit
for Ih4. Iifih.fit of thi'ir miinheni. The two view* are set out in Pamahu
V. l.i,;ni. Iir ('•iMil Co.' iiiid Hull v. Smilh.'

Ill I'linuihji V. lAinrmlrr I'linnl Co.,' which was an action anainut
11 canal company for allowiiiK n lioat sunk in their canal to remain,
wlivnhy the pluiiititi was injiinvl, Tindal, ('..I., in the Kxchequer
Chamlier. tliiis deals with the objection that there was no duty on
them, as conslilutcd liy .\ct of Parliament, to remove the obstruction :

,. "The fuitH statiil in thi' inducement show that the company made
the cuiiiil for their profit, anil opened it to the public umin the payment
of tolls to the compony ; and the common law in such a case imposes
duty upon the proprietors, not perhajw to repair the canal, or ab-

solutely to free it from olistriictions, but to take reasonable care, so
lonR as they keep it ojien for the public use of all who may choose to
navmnte il, that they may navigate without danger to their hves or
propertv We concur with the Court of Queen's Bench in thinking
that a duty of this nature is imposed upon the company, and that they
are responsible for the breach of it upon a similar principle to that
which makes a shopkeeper, who invites the public to his shop, liable
for neglect on leaving a trap-door open without any protection, by
which his customers suffer injury."

In Hall V. Smith.' Best, C. J., after reviewing the cases, thus formu-
lates the principle for which he contended :

" From these cases I
collect that the law recognises the principles which I ventured to
state were founiled in sound policy and justice, and that no action can
be maintained against a man acting gratuitously for the public for
the consequences of any aci which he was authorised to do, and
which, so far as he is concerned, is done with duo care and attention,
and that sucdi a person is not answerable for the negUgent execution
of an order properly given."

The question is set at rest by the decision of the House of Lords in
Memeii Voch and llarlmir Board Trualfea v. Gibbt* which establishes
that the fact of a profit being made or not made works no difference in
principle in the liability of trustees for the public in respect of property
hold by them.' A minute examination of the older cases is therefore
unnecessary. It is sutHcient to indicate that the whole learning of the

» r,.r|»m.ll„ll < ..niiol ,<».lt he g„,lly of fr.oiil. Bui .h-re « .-orporslion ii fot.ncl f.t,
till, purim* of ...irryinK on « t™ ing or Mhfr .pecuUlion for profit, .ucli «. (ormiim «

and thrrc rftn In'

HO thut if they )i

ai-ting w.mid fii,„. „,„ „,,„.,i.a oy meip irauu, Iho iMino priii<-ipi™ rnrnt prcv.i.
wlion. thi. primipji ,md<T whom Uio .grat ml, i> a cor|»r,iti„„

'
, poj Lord frHnworlh.

Poll.>rl< iind .MHitlund, Hutory of Eniili»li Ij,.- (2nd rd.), vol. i. 400.

- 2 Kiiift. I.^>li. I(i;i.

' II ,\.lt K. 212.
' I- K. I H. I. ,<::

:
n,i!,.i., ;/.v„ . ( s!t7j .\. i: am.

,.„fh ,l;'iT. V",';
'''"

'L'!''" "''i",V
»"'•",«» di" .•onrin.ion only in deference to li,p

111,11,1, V. lih„-lel„l,ijiJ ll,ni^l„l,3i Am. II. mri. .tn),'>4|-|
* ^. »t.>.
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«ubi™t i. coM.ctj.1 in th. two opminn. nf Bl.rkl.urn, J., .ivon in fWV. Wue' and in JUfruy D,H-k. Trmic, v. (Sitb, '
• K'» '" in .

.«•

The canon o( conitruction ! thun autml bv Blailfliiim I •» ,.

la n"r^ :>^nZh Mh'T';'"'."'
"'""' " -"''4 intention "h^'l'^.. r.=,^„„

„J^„ J .^ V',""'
'""'/ ""' '^"•«""' "' 'I'- "t«tute, .hall ha>r„ "hu•anio dutie., and that ,t« fund, .hall b., rendered .ubiect to the wme

«™"hTn» • r""' ''"
r"'-*™P- "" » private ;„™

, „ „"tZMme thing. Moreover, where it allesed that anv .tatiitorv h.-W

outoiUe It. authonty, .ueh a limitation ounht to he clearly cxi rewed

,?if^^
'""^tin-nt that i. vouched a, effecting .u.h a uS^ou

Tt wt dJ^der^t"^™""'."'"'"'.
'" *"• ^"« "' ^^''^ thi. ZalMIt wu decided to be not enough to exonerate commiMioner. Ironpaying damage, that there i. a proviso in their privaTZ

"
thaUhetoul amount to he expended under thi. Act for he «b"ve ,,u 1^,.ave a, to mte«.t, .hall not exceed the .urn of £I.5,0<W," eveTK

nm.t „""'nv
"'"^ ?"f'horii^d to rai« ha. been exp;nde. They

a public body like the local boanl of health, are anZ aWe for the
'''"'^'^•™-

negligence of their wrvant., juat a. if they were actinZThe servant, of v
'

S
''""

T"
^u'rZ ^rroiZ'T '"7 "rpr""-"

i-T-ateTforrpt ;>..'X'purpose Of course, the individual, composing the bodv are not

t"hr;S i,

" ': "" '?.' S"""^
"' l.^alth'^atVe 4™^^'"" and

whiiS^^ \ FMl^: Lord Cottenham construct* a dilemma ni.„„„„.

.hin./r^"^ '.^"".i.'
^'"'^''y "' '""J"™' occurrence. "If the ""."n"

he .i , i'",

*'*'"" '"' *"'•""• " '• "^"^ "«' no compenmion can i""'.'"'""-be afforded for any damage sustained thereby exccnt m> far m th^
»"""

lawiul act On the other hand, if the th ng done i« not within the
.tatute, either from the party doing it havfng exceeded the powl

\ f "b* ?-,l™.' '" ""' =" ''•' ' B. * S. S.11,

A-. I'iJii! Is 5: 11.1,.*!:
='" "- '•»*' '-^ '* '^'^''^^^^^m..,, .,,«„,



IM NKOMORm.'R TN l,AW.

ii.vn HI 11(1 ini-v 110 ntaiy. ifiackhum, J., in Mmry DocIcm v. (lih
roinmeiiiji ..n thi. puuge :

" The dilrnima if * gowi one i> applira
to all can™. '" ^ in, no doiilit, a very high authority, Iwinu »M
tho Loril Cli T in the Homo of LonU, though in a Scotch ci

[lOnK II.

onnferml on him by the matiite, or from the manner in which he
thought at to perform the work, why •houhl the public fuml be liable
t. make grenl hi> private error or mi«con<luct ?

"

A fallacy lurka in the phraae "not within the atatute." The
aiwumption in that work« ilone umler the authoriaation of the aUtute
an' nol work* done within the ntatute if not done up In the aUndanl of
clBciency. But a power i> no leiu cxertiaetl hecauiu' it in imperfectly
exenixnl, and a public fund ia not eiconerated from the coneequencra
of the ihortcommga of pjblic funclionarien bccauie the work they
have lodothevdo badly. HUckbum, J., in Atttiry Dorla v.<IMi,'

icable

,[ Nuid by
though in a Scotch caae,

Iput not being (111- point de( ideil by the Houw it i> not conclunivoly
biniling, and we think that, with great deference to hia high authority,
we must iliiwent from the (Hiaition there lai<l down, both on principle
and on the pn-ponderance of authority." " If the true interpn'tation of
the «tatute« in that a duty is cast upon the incorporated boily, not only
to make the works authorised, but also to take proper care and use
reasonable skill that the works are such as the statute authorises . . .

there is, with great ileference to LonI Coltimham, nothing illogical or
inconsistent in holding that those injured bv the neglect of the statut-
able ho<ly to fulfil the duty thus cast by the statute upon it may maintan
an action against that body, and be indemnifiml out of tlio funds
vested in it by the statute."

Uin.UiiYe Although the general presumption of law is that the liability of the

of. i»l?i,.r,
'''8'"''. ''"»''•' •'"''.'' '». '» th" ""ttent of their funds at least,' co-

art. extensive with that imiHwed by the general law on individuals doing
the same things, if the Ii<'gislature directs or authorises the doing of a
particular thing, the doing of it cannot be wrongful. Thu«, where
trustees of a turnpike road, or other similar official peraona, are author-
ised to do a particulur act, such as raising a road, lowering a hill, or
making a drain, as in Sutton v. Clarke,' and by doing so prejudice the
rights or injure the projierty of thinl |)traon8, they are not liable to an
action, provided they do no more than the Act of Parliament under
which they are acting authorises and requires them to do ;* notwith-

1 LR. IH. I. 117.
a H'irk T. WmiaiM. 3 H. ft N. 308

" The w«nt ot fiinilM nffords no letfiil

ilerKy Doekl T. 0*6*, L R. I H. L. 107.

, , ^. . ,, J,
-^-. .-JiiM to the dcfcndantJt by BoorntinK lliejr

rhartcp Ihoy mipliedly m««grd to liillil Ul the ilutica thmby impowd. A malm
111 thoim diitic ,.ubj«'t«d them lo nn indictment ; and their poverty u a corpoeitiim
w no more a d'-fence than the poverty of an individual is a defence to an action fur
breach of contvuct or to an indictment for a crime "

: Wafcr/ord and Whil^hnU Tyrn-
pitrfo. V. ftr,f(,.9ll.rb.(N. Y.)lfll, 174. . II Taunt. 2»

* In caws of Ihts sort the injured person is usually provided for by the comi)ensation
clauses of the statute. It ia now well eatabhsbed that there can Ik no riffht to atatutnrv
coinpenaauon unless there would, apart from the statute, have been a riiht to brini
an action for the iniiiry complained of : Ktr Kivtr Co. v. JoJajc i, 2 E * K 435
• Unless the iiarticular injury would have been octioaablc before the comi«nv h«ii
acquired their atiitutopy |iowen, it is not an injury for which compensation can be
claimed : per Lord Campbell, C.J., Rt Piin;/, f E. * B. 609. CVIy ol Oliug,,^'
Union Bn Co. v. Hanfer, L. R. 2 H. L. (.Se.) 78 : Caltdcnian Jig. Co. v. Ifiiffcr'.
Truat^.4. 7 App. Caa. 259. To warrant the mvinR of compenaation, there must be nn
enabling newer u the Act : IlammrrmM «}. Cn. V. flrroid, 1,. K. 4 H. L. 171 di.
tinsuished FlOchrr V. BirtrnheaJ Corpomlum (1907), 1 K. E. 205; Ifrlrmolil'iii
.inilunu IMHrl v. Hia, (1 Ap|i. Ta.., |,er I.onl Watson, 212. In the United Sliifc.
the law ap|ie«rs to l« otherwiai', on the giroiiiiil that hi deprive a iierson of i jnineil»ali,.n
IS unconstilutional .- Le, v. Prmhrvk Iron Co., 67 Me. 481, 2 Am. R. 59. See, too,
M'Jtfor t:l Jloairrai v. l)Tumtii.-i%jt, t tpp, f'ds. jft4.
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b.H.n l,.l,lj, wh-thcr he w.n guilty .,( „..glig.„„„ „r m.t If tn. .!...«

.".^t:;'.!,''.'"'"'"'^'"
."•'"• " '""' •"'' """••y ''"'"• «in.l"w. ,.

nl h„ 1

•«»""'"""». l"ovi.W Ih. «., .1„„„ „ «„l,i„ th. .. .,H,

ro.ul tu , 11, r.1 ,K,r«.„ fro,,, i|„. „,.ki„« „f . ,|„i„, »hi. I, w„ul. !,'„

»ct,oll.ble ,f ,1,„„. |,y . pnv.to ,n,livi>|.,al, it will „„t ko «.tio.,.l,l„ if
.Ion., bv in,.i...., ,„ th„ p„rfor.n.nr« of . Juty ..„t u,k,„ ih.m by .„

ti
"' l^"'"""'"'- U"' t" e,..mpt from li.l«lity to ... aotion. tli,. .ct

.lono by tb.. tr«.t.v, „,u.t b.. .1„„„ ,..r..f,.||y .„-;i without n..ilig..„..,..
If tlw «.t »uth,.n«...l to bo .1„„.. by the tru.t...™ „ d.uu, «, *r"|,.„|y

.l<)nrBiih.r .create. or .lu^nw.., ih,. don,«K,.. tl,o tru.st.M.« will In, babl..
"•

rbo ol,lig»t,oi„ „u,«»e.l by th,, .tatutory p<,w,!r ,mM b« ,lri.tly ww. „.^formed „. J.m«,, L.J,, forcibly .xpre^fthi.' wh..r. ..„ option ".t" .T'wa. given by .tatute to a company e.tLr to con.truct work, or to
•"!'"«"«

leave them al.me, and, ,n the event of their clotting to conntrmt the
j?"""'"'^;

work,, .p,.,fyi„g certain condition, under which tl».y w"™ ™ w..rk ^.IX
1 he company, profcmg to a.^t in execution of their iMiwem varied '"n'""""! '•

the con»truct,on a« .peoiHed in the con.lition.. " The wor.li of the J.„„™ i iAct are that t .hould b. lawful for the company t.- m.ke tZTr worU .'=.!,V',„
aicording to thwe level., an.l, of coun.e, ,t wa. optional with them to I"""'''"

i;'^ L",? l"
","''".,""'" *",'k» at all. But if tUy made them, andnot to tho.0 level,, •• y would bo in tbi, dilemma'-either from the

neglect of that provi.ion or condition the whole works were illegal or
the prov,.ion a. to level, ought to be construed a, imposing a di.timt

mvahdate al their act. and nrucecding., but would have to bo remedii'd
or puni.hed like any other Ln.ach of statutory obligation. Of course
he comnany would prefiir tb.^ir liabiUty under the latter construction

to their hubihty to capital pum.hment, which would be the consequence
01 the former

; and we prefer that construction."

Thereisamoreindividualduty,whichisindicatedbyUrdKenyon,
, ,„

against the defendant for malversations in office during the time he was *'4 '•

;

, ""',"'''""' ""'
' °"f '' "' Madras, that the duty with breach of which

"""""''

the defendant was charged could only be performed by the body of

sI^^oShV" ''"',.\»r'""-
"'" "" """^ "' "ie argument,"

«„l^^h T"'.' "" ^"i"^ P^'^y """K'y intimated their opini.^n
against th,» objection. They thought that each Midividual of the
I .overnor and Council, who did not 3o what in Mm lay to di«;harge
h,s pubbc duty, contracted by his negligence individual guilt." This
individual gml- :s .ubsequently referred to the defenaanfs being

he neglected to do, and for the omiwion of which he i. now accused ''

or to express orders which he was boun.l, but neglected, to obey."'

il Ki-nyon

- B. * C. 703 ; lUanr r. Mayor, ic. al Vawiufer 8 K * B 14 . »v,

(«u«i(y..Sm,',A,21 N. Z. L. B. 2i5
' * ^'^ ^^'- *' *"" '*'"'

.«..j..n,jr or .he „„™u., i. boued ,„ ,».„„„„, ,1,,^ „l,o ^i'tVeir MiSV"'™; 1
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under tttntii-

Many acts done unJer statutory authority are only saved by the

iolj'u'th.'ri'iy
''"'' *"> authority from being actionable wrongs,

whirh, uiinri Jifc V. Pease' is the best known instance of this class of case. The
from the defendants were authorised by statute to construct a railway parallel

'uithl'r'lly,
»n(l adjacent to an ancient highway, and to use the railway for the

would con- carriage of coals in waggons drawn by locomotives worked by steam.
The locomotives having frightened the horses of persons using the
highway, the defendants were indicted for a nuisance

; judgment,
however, was entered for them on the ground that the interference
with the righ . of the public must be taken to have been contemplated
and sanctioned by the Legislature, inasmuch as the statute under
which they acted gave an unqualified authorisation to the use of
Iwonuitives.

Vmiyhim V. Taff Vole R,/. Co.' is to the same effect. There a
wood belonging to the plaintiff was set on fire by sparks from a loco-
motive authorised by statute. " When," said Cockburn, C.J.,^
" the Legislature has sanctioned and authorised the use of a particular
thing, and it is used for the purpose for which it was authorised, and
every precaution has been observed to prevent injury, the sanction of
the Legislature carries with it this consequence, that if damage resul's
from the use ()f such thing independently of negligence, tlie party
using it is not responsible." In Jones v. Featiniog Ry. Co.,' on the
other hand, the common law liability was held to tatc effect ; as, on
the construction of the defendants' private Act, there was nothing to
authorise the company to use locomotive engines.

The cases were much considered in Ilmimersmilh, <tc. Ry. Co. v.
Brand,'' and the judges were called in to advise the House of Lords.
Bramwell. B., dissented from the course of the decisions.' He said :

" I think those cases clearly wrong, and that they have proceeded
on an inadvertent misapprehension of the object and effect of the
clauses in question."' Lord Chelmsford, who delivered the leading
opinion of tt'e House, expressed the contrary, and prevailing, opinion :

' If the cases of Rex v. Pease and Vanghan v. I'aff Vale Ry. Co. were
rightly decided, this question has been determined. It was established
by those cases * that when the Legislature has sanctioned the use of a
locomotive engine, there is no habihty for any injury caused by using
it, so long as every precaution is taken consistent with its use.'

"

" With great respect to the learned Baron,"* we do not expect to find
words in an Act of Pariiatuent expressly authorising an individual or a

Ntilnlf action
iiliic wron){H.

«, J V. /',.«..

I'liUjjhfin V.

Tag V,U<,

%. Co.

tJcnerul jirin

ciple Hmdi.
cable u tor-

iindalcd by
('ockbnm,
CI.

J,„u • V.

Ily. C.

Ihmm,
lll.C,,.

(Treater number from concurring are anttwerabli

'hose who constitute ii majority, such majority
to the [wrty injured

ummittinK the
that ia, all

nonfcatiancf, violate
he duty imposed, disobey the law, occasion the injury, and are answerable for it."

1 4 B. & Ad. 30 ; H'hitehouse v. Birmingham Canal Co., 27 L J. Ex. 25.
z C) H. & \. (S79. The case of Oibaoa v. S. E. Ry. Co., I F. & F. 23, and the cases

referred to in the note to that case were earlier deciaions, and cannot now bo con-
sidered good law. Canada Central Hd. v. McLaren, 8 Ont. Ann. 383 : see also Murdoch
V. aiasjow d- S. W. %. Co., 8 Mac]*. 708.

3 /,.f. (iS5.

4 L. R. 3 Q. B. 733.
6 L. R. 4 H. K 171 ; AU.-Oen. v. Metropolitan Ry. Co. (1894). 1 Q. B. 384 ; WiUiami

V. Piirt'iind, I!) Can, S, C R. 15», is a ciisc where the jading of a street was lowertti,
ami ;i jwrson coming down ii board from one of the Iioubch abutting, slipped and was
injured

;
cp. Burgena v. XoTfh\cich Local Board, t3 Q. B. I). 264 ; Brierley HUl Local

Board V. Paumll, a App. Cas. fl02.

8 Rex V. Peasr, 4 B. & Ad. 30 ; VnuijlMn v. Taff Vale Ry. Co.. 5 H. & N. fl79.
" Braiiiwd!. H.'s. an.swcr to the I.,ordn' .iUCStioii, L. R. 4 11. L. IWi, loiilaius u tM

examination of these casett.

s Bramwell, B.
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company to commit a nuisance, or to do dainagp to a neighbour.
The 8)ith section' gives power to th"' company to use antl emj»h)y
locomotive engines, and if such Itxromotives cannot possibly (be)

used without occasioning vibration, and consequent injury to neigh-

bouring houses, upon the principle of law that Cuicunqiw uluiitis (jtiid

concedit, concedere videtur ft id sitte quo res ipsa entic non potuit, it must
be taken that power is given to cause that vibration without Iial)ility to

an action. The right given to use the locomotive would otherw^ise be

nugatory, as each time a train pa.sHed upon the line und shook the
houses in the neighbourhood, actions might be brought by their

owners, which would soon j)ut a sto[) to the use of the railway. I

therefore think, notwithstanding,' the reniieet tn which every "pinion (»f

Mr. Baron Bramwell is entitled, that the t-ases of Uix v. I'msc and
Vaughan v. Taff Vole liij. Co. were rightly decided. "-

In Powell V. /'«//,-* a case of setting fire to a stack by sparks from SuhsiMinrnt

a traction engine constructed in conformity with the Locomotive '"*''''

Acta, IHtil* and IHtio,'* Mellor J., gave judgment for the ])laint!iT,

on the ground that the case was indistinguishable from Jones v.

Festiniog Hij. Co., and that the right to recover for daniages is ex-

pressly reserved to a person sustaining injury from the use of kx'o-

niotive engines authnrihed by the statutes. On a]>peal, this decision

was affirmed, on the latter gr<iund. Bramwell, L.J ., however, sai(!

:

" The arguments which we have heard arc ingenious ; but I need on!v
say in reply to them that they have hardened my cronviction that Hex v.

Pease and Vunghan v. Taff Hif. Co. were wrongly decided.""

Geddis v. Pr&prietors of Bunn Reservoir,' in the House of Lords, (itiHi^r.

further defined the principle. The defendants, having power to make fp'i'H'ior'^

a communication between a reservoir and the River Bann, exercised
"j{^.,"r''"ir

the power in a manner injurious to the plaintiff, owing to their not
liaving seen the necessity of making provision for the additional

quantities of water that would be sent down by reason of their works.

Lord Hatherley, C, thought the case was not " within any principle Lnn. Hutlur

1 The Rsilways Cliuiricn ConHolidiition Act, 1«45 (8 & » Vict. c. 20). ''">> f"
"•

2 U R. 4 H. L. 202. See further Itiiun v. .Mitruixdilnn IScirl of Worh, 7 Q. H. i).
"!""">"

423 ; fhiHi V. Birmin'jhum Cnwtl Compunij, L. U. S Q. 11. 47: " Umlcr Uif iiiitlinrity

of the ease {Vaughan v. Taff Viitc Ha. Co.) to which rcferetice hus bceii tiiadi-, if the
I'iiiial rompiiny have done no more thuii the Legblaturu hiive authorised tbeiii to da,
and damiLge rettidt^, und iilthoiiKh thert.^ may be no oIhum^h in the Act nSordin^ coiii-

l)enMatioii, no action can l>e maintained "
; Boughton v. Midlani G. W. Ry. of Irrland

Co., It. R. 7 C. h. 109; also Wulhm v. Ke«MiH, 2 F. & F. (i21t. |K!r Erie. U.J. :
" De-

fendant hiw clearly no right to nriko a [irolit at the exiK-nsv of the se;.urity of the
public."

s 5 Q. B. D. 597; A'mtt/t v. Munch, ^kr. Sh' /fidd .( Lincolnshire Ry. Co., 30
Ch. D. 020; GiUcr v. Hau-wn, Tiine^ L. R. 17; The Cnodu Atlantic R>i. Co. v.

Modey. 15 Cfin. S. C. R. 145. When the R lilw.iy (.'oin}mny have uhowu that they
have used the best forniof loeomottve. theiDiiLs lies on tbc iihiintitT to show negligence

;

/'"(( aitugow and Newark SailHiith Cn. v. CaledtmutH Ry. Co., 19 lii'ttie 008,20 Rettie

(H, L) 35. L.C.C. V. O. E. Ry. Co. (ISKHl), 2 K. B. 312, is a deci«ion on the Regulation
of lUilwayH Act, 1808 (31 & :t2 Viet. e. 119), b. 19, as to the nuMning of tbc words
" that the nngine is conHtrueted on the ])rinei[)lc of eoiiKtniiing itH omii tinioko, but
tint it failed to consume it» uwn Hiuoke, as far a.-* praeticuhle, at the time charged in

the complaint through tbo default of the Com|>any. ' 'L'he earlier ea.se.i :ire cited.

* 24 & 25 Vict. o. 70. » 2S & 2!l Vict. c. S3.

" Piggol V, Hnnkm Couatioi Ry. Co., 3 C. B. 229, decides that a eonni.iny may l»o

ii.ible for not using the moiit etfe(-tu:d contrivances to prevent the oniicuiion of S|>;irkN,

cvi'u though engines of greater jvower may be needed. J e ib alwo linbilit <, where
(i:iiH(igo through tiie has reoulted, for allowing combustible matter to lie ujnm lands
iiiljaeeiit to a railway : SmUh v. L. A- S. If. Ry. Co., L. R. 5 C. P. 98 : L. R. (_'. i'. 14.

3 A|»ii. C4i». 4;ti>, 14!). (|.. Co'ur v. Summtrfl.ld (ItiM). A. C. H7 : Raiii.jh

[C-rporatioH uf) v. \ViUimn« (1893), A. C. 54t); Mayor, <t-e. o/ Palfncritoti North v.

fitl, 29 N. Z. L. R. 390.
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CrackneU v.

Corporalion

of Thet/ord.

Byloa, J.'a,

iudgment.

Lonl
Jllackbum's
stateiiicnt.

No duty to

take active

measures to

ensure the
enjoyment of

what is not a
legiil right.

which could be laid down with regard to porties keeping themselves
entirely within their powers, and taking care that the powers of an Act
of Parliament, when exercised, shall be exercised in a manner to
prevent needless injury. We are not bound, nor entitled, to suppose
that they will wilfully do injury by the exercise of the legislative

powers which have been given to them ; but it appears to me clearly
and plainly that they should use every precaution, by the exercise
either of their powers created by the Act of ParUament itself, or rf their
common law powers, to prevent damage and injury being done to
others through whose property the works or operations are to be
carried on, and to avoid subjecting them to consequences which they
wert^ not bound to anticipate from the Act of Parliament, seeing that
the Act also enabled the parties who had the power to do so to prevent
the mischief."

In the Court below, Cracknell v. Corporation of Thelford^ had
greatly influenced the minds of the judges. The defendants, exercising
powers under a private Act of Parliament to render navigable a certain
river, had erected staunches in the river, the result of w^iich, combined
with the natural growth of ihe weeds ^ and the aceuiuulation of silt

against the staunches, was that the river overflowed its banks and
damaged the plaintiff's land, in respect of which he sued the defendants,
alleging a duty on them to cut the weeds or dredge the silt. " The
injury," says Byles, J. :

" is said to have arisen, first, from the erection
of the staunches ; that was made legal by the Act ; secondly, it is

said to have arisen from the defendants not removing the silt that
accumulated and the weeds ; but that was inevitable, because they
had no power to remove them ;^ they would have been liable for

trespass if they had entered on the soil of the river and removed the

silt and cut the weeds except for the purpose of improving the naviga-
tion. This, therefore, is a case for compensation but not for action."
The principle involved is thus put by Lord Blackburn :* " It is now
thoroughly well established that no action will He for doing that which
the Legislature has authorised if it be done without negligence, althougli

it does occasion damage to any one ; but an action does he for doing that

which the Legislature has authorised if it be done neghgently. And
I think that if by a reasonable exercise of the powers either given by
statute to the promoters or which they have at common law tlui

damage could be prevented, it is within this rule ' negUgence ' not tn

make such reasonable exercise of their powers.""
The duty to exercise statutory power so as not unreasonably t(i

injure others was the principle on which Geddis v. Proprietors of Bonn
Reservoir^ was decided. The absence of any such duty was the basis

of decision in SotUlmark and Vauxlwll Water Co. v. Wandsworth Board

1 L. R. 4 C. P. 629, (535.

2 Parrett Navujation Co. v. Bobina, 10 M. & W. 5S3.
3 Ab Bovill, C;.J., put this point. L. R. 4 C. P. 034 :

" The defendants huvinj
powers only for the purpose of improving the navigation, the Art docs not vent llu"

soil in them, and the ^lerson in whom the soil is vested might complain if they did tuiv
act for any other piirpoHc than improving the navigation."

• 3 App. Cas, 455.

» See Harrison v. Soutkwarlc <& Vauxkall Water On. {IS91), 2 Ch. 400, distingiii^hvl
Knight v. lale of Wight Electric Light and Pnnrr Co. 20 Times ^,. R. 173 ; Coluvll \.

St. Pantrat Borough Council (1004), 1 Ch. 707, where the test proposed in whether, if

the act complained of wore done without statutory power, if would be a temitonny
uuiwuiee only. Bligh v. Hathaagan River iJrainage Dutrtel Board (1898). 2 i. R. 2vh.

« 3 App. Can. 430.
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i°n f^^'t \rT """Pf/'y .with statutory power, had laid pipe,in a «tr*et. The local authority also under statutory powers nro.posed to lower the street without alterin^, the ,p peT "^he watercompany sought to restrain them, and the c'l.urt ofTp-al he dlhemnot entitled to the protection they sought. " There is a broad di^

avoidable damage and taking active measures to insure the con-

?rr„? Crl'''"^ *'!!" ^ -"' " "«•* '» *•«' "-Jjoin"; o^er ••

the!r „r„ f ^ T ;'"'* *".""y P-^i^l" thickness of soil abovetheir pipes and as between the public authority and the water com

Kthe'l" f'f.?"
P""'" "r""*^ ^"^ P«™n,ount T^ey r;alter the level of the street without reference to the depth the wScompany have selected for their pipes. " The result is that th^il

e^isCt^rd w^l ""^/l"
'"""'^ *° '" "0 ™~t^^he is not taed wit a„y obhgation to take active steps to mitigate a

S own ^X"- /""".r i-vitablv upon the reasonrWe e^S o1nis own rights > If, however the .mthority given is Dcrmissivemerely, the Legislature must be pres ,ed to hav.7 intended t™t heuse^^sanctioned ,s not to the pr^iudLe of the common law right, o1

Managers 0/ Iha Metropolitan Asylums District v. Hill » marks animportant imitation on the exercise of statutory pow ^'. ™^erethe terms of the statute," says Lord Wat«on,» " are not imperative tatpermissive, when it is left to the discretion of the pen,oTemp„wered^determine whether the general powers committed to theZhlll beput mto execution or not, I think the fair inference is that the Legis-^ture intended that discretion to be exercised in strict conformTtywith private rights, and did not intend to confer licence to coSnuisance in any place which might be selected for the purpose "

Tr„m^« ' "'a''"'"!*
"' "*" P""''rle is illustrated in L. dbB. Ry. Co. vTruman.^ K railway company were authorised by their Act topurchase by apement any lands, not exceeding in the whole flftvacres, " ,„ such places as shall be deemed eligiblf for the keeping Scattle carried by their railway. Under this power thev bough llndand used ,t as a yard or dock for their cattle traffic. The usfr was anuisance to the occupiers of houses near. The House of LordTre

rrnti ledt'"™ °' '»" ^'""? '^^'"'' '"''<• t''^' ">c occupiers were

fW^^ , M '"IT*"")- ^ S^''* P"'"' ™» ""'d'' "f the decisionm Managers of the Metropohlan Asylums District v. Hill and dicta ot

"h^^'b^^rthe C"- i

*»' I'""' «-'^™- tl- discriminates the ^e
m, nt of aTm.ll ? r Ti*"" 1"''"' """ -I" """ '^'^'^ 'he estabUsh-
m..nt of a small-pox hospital withm certain local limits was not speciaUy

Sfetmpnlil'in

Iriet V. urn.

Lord Wat-
son's dictum.

L.AB.
Ry. Co. V.

Truman.

1 (l8S8)2Ch. 603.
2 L.e. 612.

I Cau2di«n Paci/ic Ry. v. 'p„ke, ( 1890), A. C. S30.

m'\).i^'sti3
*" '' ' * *"'* ^'^°" "« ''"• ' ^'«'''» C-"""* Cm«i(.

" l..r. 213.

'* " App. Cbs. 212. 213
• 11 App. Caa, ,-,7,

VOI,. I.

T

Metropolitim
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tricl V. Uai
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Ixtrd Sel-

borne in the
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authnriflcd. as the construction of th' Tjondon and Brighton Railway,

for l^he purpose (amons^ other thii. of the loading, carriage, and

unloading of cattle and other animals, was here. If it had been, I

do not think that this House would have considered the case of any

adjacent land, in a situation not defined, which the Board might have

been authorised to purchase by agreement for the enlargement, as

they might think desirable, of the hospital premises, differrnt from

that of the site of the hospital itself. In that case no use of any land

which must necessarily^ be a nuisance at cummon law was authorised ;

it was not shown to be impossible that lands might be acquired in sucb

a situation and of such extent as to enable a small-pox hospital (if

required by the Poor Law Board) to be erected upon them without

being a nuisance tn the adjoinir g land. Here there can be no question

that the Legislature has authorised acts to bo done for the necessary

and ordinary purposes of the railway traffic {e.,j., such as those com-

plained of in Rex V. Pease) which would be raiisances at, i^ommon law,

out which, being so authorised, are not actionable. In that case there

were no compulsory powers ; here there are the compulsory powers

usually given to railway companies ; and the land in question, though

not acquired under those powers, was acquired for purposes expressly

authorised, being ejmdem generis with those for which the compulsory

powers were given, and was to be used in connection with and as

subsidiary to the railway and other works executed under those

powers. In that case there were no provisions for ^ny compensation

for any damage or injury to any persons under any circumstances.

Here there are, the tine being drawn, as is usual in Railway Acts,

between lands taken or injuriously affected by the construction of the

works {which are subjects of compensation) and lands which or persons

who may suffer some ajLhequent detriment or annoyance from the

authorised use of the railway and works when constructed ; so that, if

the question had been one of compensation, the respondents would

not be within the line. In all these points, as it seems to me, the

present case is not similar to. but in direct contrast with, that of

Managers of the Metropolitan Asi/lums DistrUi v. Hill."^ In other

words, in Managers of the Metropolitan Asylums District v. Hill, certain

funds were, bv Act of Parliament, made applicable to certain works.

In L. d B. Rf/. Co. v. Truman,^ by the same authority, a defined

enterprise was authorised within designated limits. In the one case,

mere allocation of funds to an object was determined not to legalise

the carrying out of that object anywhere. In the other, the luJt of a

nuisance arising from the execution of Parliamentary powers was

held not to limit the measure of their exercise.

Rule applied The rule in Metropolitan Asylums IHstricl v. Hill* was applied by
Canadian the Privy Council in Canadian Pacific Ry. Co. v. Parked The ro-
"*"

' *^; spondents were by statute authorised to irrigate their soil and to this

end to divert water from its natural course. An irrigator was at

bberty to determine the quantity of water he desired to appropriate

1 As to whc judge of nocesaity. Bee A.-O. v. Metropolitan Ry. Co. (1804), I Q. B.

390, 399.
a A smoll-pox boi^pital wag declared not a noxious or offensive business within

sec. 112 of the Public Health Act. 1875, in Withington Locat Board of Health v.

Corporation of Manchtstcr {idOS). 2 Ch. 19.

s See Rapifr v. London Trammys Co, (18931, 3 Ch. 588,

« C App. Ca«. 1u3.

» (1899)A.afi3A.

Pacx

Co.
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^
for purposes of irnRation

; but it i» left to his discretion to dctorminowhether, as circumstances permit, he will use in irrigation the wh l"

the view that no part of it was meant to be employed to the iniurv ofneighbounng lands." Therefore the respondents were liable fo any
'

nmsanee cause,l by them in the profesLd e.ercise of the statutory

«oy the other s.de of the rule came up. The question was Whether P'^'^!,.

Tn thrXT.r^'"''^™'"' ''^ =?"""' *° """y™ theirundertak ng
''

' **m the place and by 'he means that it was actually carried on arfejons,bIe m damages or injury not caused bv negligence but bythe ordinary .and normal use of their railway. The facts showed anescape of sparks from an engine but without negligence The d endant, were exonerated,« the plaintiff failed to show in the ac omwhich the defend ,nts derived their powers either provision for eoTpensation or something .lone inconsistent with the power, conferredTy

M w»7f *^°'7'°P" "f^""™- -Velropolln Asylums OiXik

i'S » wtran
"" '" the New South Wales case oiI„mdso„y.naiur, where an ... ion was brought aga nst the Government fornegligence m the building of a lock-up in that the walls were not

Th" CouriZr'lTt 'Vrrr^'" '-y the prlsone,. confinJd there
1 he Court refused to hold that there was any such duty. The matterwas one of puWic duty which overpowered considerations of pTv"teconvenience There is a jurisdiction to interfere by in unction inthe case of "outrageous use of powers orsubterfuge^„ £ fe

""

BradlordNmngatimCo. :' that when statutory powers are conferredm circumstances in which they may be exercised without causiW anuisance, but new and unforeseen cireumstances subsequeiitlv arisewhich render the exereise of them impossible without causin.^ one amlo c_ontravening the law of the land, the Legislature is not to be he'id oauthorise a nuisance, and the power, conferred must be exereised »at all, m conformity to the general law.
•Ji'.racu,

In XaimmlTekpho,^ Company v. Bukerf defendant's authority.a <lerived under a provisional order confirmed by Act of ParliamentK kewich, J., held that such provisional orders must be treSed asa well-known and recognised class of legislation," equally with theRailway Acts whose effect was interpreted in /,. B.A C B Co vTn,mm.-' consequently that the conditions of exercising powe^granted in either ca.se are the same' ^ powers

al.lilll'b" dni^i
""

''""ff
'*?'',""?

"u"""?""-^
*" "^""y »" their business

alllieiigh doing so IS attended with a nuisance to neighbouring pro-

The 0«c» V.

Jlrad/ord

.Viit'pjiiiion

Provisjon.il

llnliTcon.

lirmpci Ity Act
of Piirljameat
identical in

effect with
htntiitory

onuctnieut.

NntiontU Tele-
phnne Co. v.

Hater.

' 111102) A. C. 220. Valigian Webb.
Q JiS^i "- "'

'
'"'^' ''i»'">8"i«l»-d in

• (i«i3) 2 CI. i86
' '" ' '^"f™'""/'*' Bradl^ C«nal. L. R. 2 Eq. 71,

- '[11 L' i ' ' "II App. ( ;lfl Fi^

»" »r. imX»'k,» from ,1, ff
"''"" *" »"">"ity t, cOMtraet Iho TOrb.
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prietow, was asaertwl in Shclfer v. CUif of London Eleriric Lighting Co.^
The defendants contended that as they had done all that skill and care
could avail to prevent a nuisance, they were in the same poflition as
a railway company, and were entitled to do what they had done,
though it coHRtituted a nuisance, under the authority of the Legislature.
Their claim was disallowed by the Court of Appeal. The analogy of
a railway company docs not hold. The generating station of an
electrical system may be put within wide limita ; not so the works of
a railway company, which have a definite line of operations, as was
pointed out in L. B. d* S. ('. Rif. Co. v.-Tmman.^ But further, the
Electric Lighting Act, 1H82,'' draws a distinction between liability

during the construction of the works authorised and that subsequent!)
arising through the workHng of them. There is nothing in the Act
that relieves from l-ability to a common law action for a nuisanci
attending the carr>'ing on of the enterprise. Sections 10, 17 and 32
refer only to construction of the works and damages then payable,
and do not refer to damages caufled by user.

The same considerations niled in deciding Jordeson v. SiUUm
SoiUheotUfs onrf Drif}mil Gas Co.* Under the powers of their special
Act the defendants excavated land for the purpose of erecting a gas-
holder. The work occasioned a nuisance. The principle applied in

L. B. <& S. C. Rf/. Co. V. Truman'^ would have been effectual but for

sec. i> of the Gas Works Hauses Act, 1871,* which provided that
" nothing in this or the special Act shall exonerate the undertaken^
from any indictment, action, or other proceeding for nuisance in the
event of any nuisance being caused by them ;

" and in the absence of

anything limiting these words, damages and an injunction were
awarde(i. In Eastern and South African Telegraph <'<>. v. Cape Toum
Tramways Companies ' escape of electrical currents on the defendant.s"

rails caused deflections in telegraphic apparatus of the plaintiffs, but
the Privy Council held this was not actionable, since the escape was
a natural incident of operations legalised by the statutes under which
the tramways were worked.

As to the effects of exceeding a statutory power, the Lord Chan-
cellor, in Ifare v. Regent's Canal Company,^ said :

" Where there has
been an excess of the powers given by an Act of Parliament, but no
injury has been occasioned to any individual, or is imminent and of

irreparable consequences, I apprehend that no one but the Attornev-
General on behalf of the public has a right to apply to this Court to

check the exorbitance of the party in the exercise of the powens
confided to him by the Legislature. If an individual has sustaineil

no damage, and there is no rerson to apprehend that he will sustain

damage, notwithstanding his being nearer to the possible cause of

injury than the rest of the public, he has no peculiar position or claim
to entitle him to become the redresser of a pubHc grievance, or to

complain of the disregard of the provisions of an Act of Parliament.
The language of Lord Eldon in Blakemore v. Glamorganshire Ctnuil

Co.* certainly appears to sustain the proposition of the plaintiff to its

1 (1895) 1 Ch. 287. ^fi<hl>o',d v. Maijor, Ac of Manchester (1005), 2 K. B. r)1'7.

StvbbAv. .VcSuvemr,, ISN. S. W (L. R.)rAi.

2 1 1 App. Oia i't. I 4.'". &. 4ti Vict. c. 50.
4 (1899) 2 Ch. 217. 5 Supra. 6 34 & 35 Vict. c. 41.
' (1902) .\. C. 3Sl. - (I-S-W) S T>c C. .t .1 22.1,

^ 1 My. 4 K. 162 ; see per James, L..I. ; Tayior v. C^poration of St. Hektu, ti Ch.
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trin»ic distinction betwoerthe liSv'of ™ KP T ,""* ™'' "">" '"-
''","," """"

statutory nowere an.l thli „( !, • P"*"''" ''™''™ invested with ^W" !" 'I»«i,ui,uijr powers anu triat of private pereoas, anart frnm ne-.K..-.- ^^o'piUio

act of his servanfisTS^X aut t^! ex'p
"

,r:r^,!;'\l;'>! J^i^'^
the servant has from the m»i>tor Tl,„ r ViV' , , P P'"^"' ""''

limited in addition b" tl;: i^^menfo tt r cTea"Lr't l'""™
''

:t7C;r.;arat^ie^tvs'';^^4l''r
underuL'th^iLXiaT or rbiZ%P^^^''"*"''r'=^""-''''^-'-

l;erson ,s guUty of negligence by himself or b, h s
™

vlnt? If hee,.ct8 to perform the duties by his servants if i'„ the n^,^„iJ

,„,! 1 f rf
."n™"""y. because, it a pilh c Comnanv or .„,. i"tortrr<.ni-e

ndmduals obtam an Act of Pariiaraenr which thev sav Z' ,1, tl.
^ ,"'" "'"""»

' 2V.4C.(E!C.)018.
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of Lt/mf Rtgii*

T. livnlry,
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Eyre, B.*8.

projMtifitian.

Till' linbilitifH of imhiic limlipg may Itc moWifii'd l>y diiTereiiecs of

the tlutios cB8t upon tacm.
The ancient apprnprJato mctlioil of constituting a public body

invested witli priniecos and affi'ctcd with duties wan by charter

from the Crown ; and from this incident of their creation an exten-

Hion of their liabilities was deiluced ; for the grant of this charter

was in the nature of a favour, wliich munt be aecepteil with all its

burthens or rejected with all its benefits, "otherwise a corporati'm

might reject the obligation which was imposed and accept the benefit

which was conferred upon them." * Hence not only are the corpora-

tion bound to the Crown to the performance of the duties in considera-

tion of which they receive benefits, but are in addition liable in damages
to private persons for their noii-performancu.- This is laid down in

Mai/or, rfrc. of Lf/me Regis v. Henley^ where Park, J., delivers the

opinion of the judges :
" We do not go the length of saying that a

stranger can take advantiifje of an agreement between A and B, nor
even of a charter granted by the King, where no matter (tf general

and public concern is involved ; but where that is the case, and the

King, for the benefit of the public, has made a certain grant imposing

certain public duties, and that grant has been accepted, we are of

opinion that the public may enforce the performance of those duties

by indictment, and individuals pccu'iarly injured by action." From
this it has been sought to argue '* that a contract hiadc expressly for

the benefit of a third person may be enforced by such person so long

a9the parties thereto have not agreed to rescind it."* Assuming the

existence of such a principle, it would yet seem both simpler and more
accurate to consider the relation as arising from the general position

of the CVown as bound to the promotion of the interests of the subjects,

and as acting for them in matters where political are intermixed with

private considerations, and the subjects as clothed with rights in the

matter somewhat analogous to those of a ct'stuis que trust.

But the ca.ses have been extended considerably further than this.

I Rix V. II f.f(Hy)orf. 7 BinR. 1)2.

3 An Indiotmcnt niid nn jnfuniiation nre the only rcmedioa to whit^li the public i\iti

roaort for a redress of their prievim'.eH in thin rc»|N'f!l. If an individnal has autfenil ii

])iirtirular injnrv, hr mav recover hi« low by nn aclinn on the v»ne : Hawk. P. C. bk. '2,

th. 25, 4 ; 1 Chitty. Cr. 'Liiw. I«2 ; 4 ii\. Com. 167, 301. The different ellocta of non-
feasance and niicfe^Ranro are t.'on.iidered -n The EariofShrewiAunfacaat, Co. Rep. 5() li.

3 2 C. 4 F. 331, 355. As to tho Anicricim oaaw on thia point, »ce Waghtman v.

Corporation of WaakuujUm, 1 Black ( U. S.) 39. 53.

* Such a principle was enounced in Dutton v. Potie, 2 Ijev. 210, Vent. 31R, ;t:L',

and is tho basis of a Heries of .\nipripan cascw. L'tu-rence v, Fnx, 20 N. Y. 268 j Vnn
Schnick V. Third Aivnue Hd. Co.. 38 N. Y. 346, Bt^ach. Contracts. 23! ; but is deni.d
tr be Inw by I^ord J^ngdalc, M.R., in Cnlycar v. Ciiuntesn of MiUgraw, 2 Keen HK ;

n by thpQiieen'H Beni-h, Tmddl' v. Alkiivmn. 1 B. & S. 3'.»3 ;
" wliere," Hayn Bowcii.

1.^, 0^lnl^^ V, Oandtf {ISS.->). 30 Ch. D. «!).
' the true common law doL-trino haa hcvn

laiu down "
: /n re D'Anpbau (1880), 15 Cli. JJ, 242 ; In re t'Uff'l {1883), 26 Ch. I).

!)3. It is coni|N'tent, nevcrthfleus. in show tliat one or both of the nominally cnn-
tractingp(irtip«wcrt;.ij{ciit!t for other pfrson». and acted as such agents in making thf

contract, nn hh to give the licnofit of tho pontnwt to. on the one hand, and to charp-
with liability on the otiier, the iinnamMl principal. HvjgifDi v. Hmiiw, 8 Rt, &, W. 81(4 :

A'lYifM V. Hooper. 1 Q. B. D. 45. A purchase in the name of another is a truKf for tin-

)H'rNon who pfiya the consideration, except a pun-haHe by a jwrent for a child, wliii li

iH prcHuined to Iw nn ndvari<!emcnt, Finch v. Finch. 15 Ves. 43. Compare Muyii',

Just. Inst., note to Ini-t, 3, l'.>. 3, idco 2 Kent, Comm. 4«4 n (. ), and I'oHock, Contrac ts

(7th -d.), 2!2. Th" wholf^ =^-.ibir>--t- i= diF^u=wHl at length m (^ note t--> C-^myn^'s i'*i-rA

(Hanimond'H edition), Aeti(m n)Min tho (^e upon Aiwuni;>Nit (E a.), where Pulton v,

Poole ifl suggested to rest on a special rule peculiar to Bgreenients made by parents i n
behalf of their children. See also El-y v. I'osittit Qotinnmnt Sttvrily Lt'fr Aeauraiire
Co., 1 Ex. D. 20, 88, and Street, P'oundatious of lx>gal Uahility, vol. it. 163.
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Thu. in SuUon v JohmUmf.' th<, plaintiff brought an action for.?,«to.v

tZS; P'^"™*'"". «nJ ad,W a o'ount (or unrLonal.ly SyinP^r^.the ealling of a court-martial
; in reference to which Kvro B lav?down the propo.,tion that "every breach of a public duty workingwrong or lo«i to another i, an in/ury, and actionable." tL Sm

L^dCc -. fe*^ '" ""r"" ' "'•" "I "'"'-'"' '^y^""^^— '

nSrfn™ k V . " Pf''™ "» »" important public duty to AW»/perform, he i« bound to perform that duty; and if he ncdeeto or
*" '»"''

Th^ZM" ?"''»!"J.''";'"li"dual in consequence sustaZSfur;. {""'
that lays the foundation for an action to recover damaacs bv wav n M"'"'r''compen^tion ortheinjuiythat he ha, »o ,„,,aLdMv Lor-kiha '

"''"''"

purj,o8e, in the cane of SuUon v. Johmloite,' by Mr. Baron Kvre in

e^.e'Td othJr''''?rV"'
"'" ?T "' '^^'•'^'i^'" '' "-' ™ '"rtant

T^^' R
°,"'",»"t'><'"tl'>« miRht be mentioned to the same effect

"'
Lord Brougham s • expression is : " If the law casts any duty upon , ,

^^.3.^1 ?^^ ^'° ""'' ,^"7"''' '"'"' '«" 't""-''. to tho.so whom
" rf^fc^ k l''"™

'"'"""• *-""' '•'•""'h™' states the principled ,.^

.be b^ . u"Tl ""."R .""'fin-'l
;

if that ivrong has arisen from tw«„h.n.-»

W^^ w^'","'' 'J''" ""«Y"'."»'" '"™ " P»rt having refused to do "I™""-
that which the law has stated they are bound to d,., and damage hasbeen eustamed by an individual in consequenco

; and if in such
oases, the law be that the individual mcnicrs of the b^ly "r allanswerable in their own persons for the damage and injury so suatamed, the whole ca.« is exhausted." Lord Smpbe 1 'add, •

'' I , ,„

TdTbet''v„^.''':>,''';
"'

"r""'"''
»' "" »» ''y «•' '-- "' England S,,b,.,r,nd I beheve, by the law of every civiliscl countr>-, where dimage °1»"'""-

cor™„ ;
' """ """' ''™. tk" wrong of anotlie;, an actiorforcompensatH,,, ... ,ven to the injured party against the wrongdoer "

The law thus laid down by this highest Court must a.s a generalexpression bo taken to be established* But there are not wanting
mhcationspointin.; out a possible different view ; and, now, certaindehmte hmitations to 't are accepted

t"«>"i

In America , distinction is drawn,' ami well established,' between Am„i„„ la.

is£iL!s2S^„l.!S-£5:ll5^!^ Inrua

,1„. ,i™„?,L^?-.. ,.,.,'.°..'L':™""'"i''°r°«™ "' .". "n ,. .ion „«»i„»t ;. i«i,.e of

r«[«^

ii». l-inally, lie nays, we wore much nrpsHwl wHK u.., i.,>wi i.- I J. . <
f^onwten-

»r,>r, ,„ ,.h,ch ,t » m ,„,„,. I .,h.ll of ™ux,e follow ,1. But I nm, ^ ,"„°tted to
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coriHinitioiiM pmjHT, liAviiif{ the [Hiwora onlinurily timlurriHl uiKin

local administrative bodi(!it {e.ff., rf>M{>n(;ting HtnwtJi within their hmitit),

which ow« to tho public the duty to koop them in a safe condition (or
UKB in the uiual nutdo by travellers and uro liable in a civil action for
p4'cial injury resulting from neglect to perform thin duty ; and
quoHi-corporationH created by tho Li^giMlature (or pur|HMioH o( public
jHiIicy which, though liable to indictment (or omiiwion to perform
dutieii enjoined, uro not liablo to an action (or nuch neglect unleiw tho
a<ition iH given by ttome utatuto.' i'luarly there, then, the principle
enunciated must bo taken with limitutiona.'

Wilson V. Matfnr, (fee. of lialifitx, i» an English raso which Huggesta
a similar dixtinction. "Should a coae ariBc." it in there Boid,^ "in
which the question shall be whether the (iHth nection of the Public
Health Act, 18-48,* imposoM u^wn the local authority tho liability to
be Hued in a civil action for damagoR, by rcoHoii iif a failure to {wrforni a
duty assigned to them by the Act, wo Aould pause before we could hold
that, in addition to the well-established remedy by indictm^'nt everv
individual among the public would have a right of action for any anil

every injury resulting from such breach of duty. Upon this point, how-
ever, as it does not arine in tho preitent case, we pronounce no opinion."

On the other hand, in Hnmtmnd v. Ventrif of St, Pancras} a case
under section 72 of the Metropolis Local Management Act,' 1855,
where it was sought to impose a habihty for an injuty resulting from
the disrepair of a sower, and apart from negligence, Brett, J., said ;

" Now, if the 72nd section does throw upon the defendants an absolute
duty or obligation to guarantee that the sewers shall be at all times
cleansed, it follows that, if any injury arises to an individual from
their not being so kept, the vestry are liable.'" The decision of the

iiy. with grent n-ttpoet for the very nblo nod Iparncd judge upon wliof*.> reaBoning Ww
Court proceeded (Selden, J., in Weet y. Trustees of the Village of liroelport. IQ N. V.
161 "). 'hat hin opinion hanfiiiled to Bfttiify my mind of tho correotnenK of the poMition."
KhrtKM V. .\.„- l',r^-, WIN. y. 2M; f W;. m v. .V'.r ior/-, 1 13 N. V. 532 ; Mtiiidlu \:
Cohoex, 127 N. Y. 3«).

"

1 Mowtr V. LrieeMir, » Mints. 250. Wiiium v. Mayrjr of y,w York. 1 Donio (N. Y.)
SM. In iliriifa v. IHMriei oj CWumhia, lU U. S. (I Otto) 552, it in H^iirl, " whether thix
djjitinrtion ia bnwxi u|)on sound jwinciple or not, it ik ho well twttled thut it lannot (»•

diaturlwd,"
J A» to the hifltoriinl aroundB of the American doitrinc, hoc post, 303, note 1.

5 L. K. 3 Ex., per Kelly, C B., 119.
* The BPction ruiiB: " Ik it enacted that the local board of health eJiaU." &i ,,

11 ft 12 Vict. c. 63, repealed 38 ft 39 Vitt. c. 06, i. 343.
8 L. R. P 0. P. 321. Mftle v. Whikehapel Bonrd of Wi>rh, 2 F. & F. 144, is dis-

tinguished as involvmg negligence ; if otherwino, in ovcrrultHl, Lampant v. City
Cotnmitaiotura of Semra, 1 Times I^ R, 114. Fhming v. Mayor and Vorfiomlian ol
Mawheater, 44 U T. 517, is aimiiiir in iti* facts to the .one in the text, but the HndiiiK
of tho jury was that if the newer bad tx-en originnliv |.ioi>erly conHtruiU-d, it woiiiil
not hiive required reiair, and would not have burst. Slrohen, J., held the corporation
liable. ThiB deeiainn wuc reversed on ue ground thut tlicre wnu no evidence of n"-^:.-
genco in the conBtruction of llio sewer to justify tho finding of thn jury; sec Tiniiw
Newsiwper, 27th June. 18H2. Uumftlirka v. t'oiwt.iw, 2 C. P. D. 23». w a chbc
at common law. See also liroit-n v.O. It '?«. Co. (i/C'on/idff. 20nt. Ai.p., pcrHagnrtv.
C'.J..71. ft iS&li)Vi,t.c. 120.

' In aioasop V. Ihafon and hlnrorth Local Hoard, 12 CIi. D. 120. iJrctt. L.J.. Hiiid :

" The dcfendantB having done no act, it seemfi to me that tho Court of Chancery Ii.ih

never, without ftome act done by mucU a body as this, granted what is callMl a mnndi-
tory injunction against a publin liodyin order to fono theui merelyto enter ui>on hiuI
to do their duty. There was a long list of eases citeu lo ub tho otherday ; I watched
(hem '.i-refuilv. and then; wnr. imj. tmt- r.f th^m in whi- h th? defend.it.i hnd tit-t ib-i:-
an act whiili had ijiused an injury to a private individnul, and which net was un-
justified by any statute, and which was sueli an act as, if done by a private individual,
would have given a cause of action at law." Smith T. Choriey Rural Councti (1H97).
1 Q. B. 678.

'
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t'ourt turnotl im tlm fmt llmt im» rifglj^^tntrit wuh ullvgitl, uml llii>n-f»ri',

(ailing a »t»tutory iluty imwiMHl in " the clcurmt poiwible UTnui,"
there wu no habihty. It ahoul'l lio noted that thii duty impinuMl
on the vestry in thin caae, by the 7and section, which the judgment
o( the Court determines to bv a duty to exen^ise due and rea»oniibi«
care and not an absolute duty,' is not enlon eit by any specific method ;

iind therefore the ordinary romnum law means of redress are available -
indictment, mandamus, or private action by any one siwcially injured
by neglect of the duty.

In giving their opinion on the Islington Market Bill on the question »|««I™1
of the liability of the grantee of a market, who after appropriating '"i"'y "

a particular site for the use of the public as a market place, afterwards K',"','."..'

proceeded to <livort it to other pur|Hwes, the judg"S ' summoned by » li.m.

the Lords state the general proiKMition : " Wo are not prepared to
say that such misconduct of the grantee would not TLiider him liable
to an indictment for a misdemeanour, in hke manner as the grantee of
a ferry is punishable for a default in providing jiroptr boats anil
ferrymen,

. . . and if an indictment would Uc against him for his
default, an action would also lie at the suit of any private individual
who should have received any special injury thereby."

It is obvious from the instances given, and, indeed, from the A|i|.li™ lo
general language of the proposition, that this rule applies to those i""" "'«"•

cases either where a nuisance has been created by the act of the 'i'""""'' '"';

defendant or mointained by his default following an act. The case ,Xr^',"'

of default in repairing rtUiune lenunv is also well within the rule in "' dpfcndjuit

Hmti) v. Mayor, dc. of Lyme." The omission complained of in
"' ''"!"""'"

JolUffe V. Wallmey Local Board,' which was "not placing a buoy .TnS'rL
ot sufficient size and dimensions over the anchor to resist the current ^ ''"^'«' ''»r

of the ebb and flow of the tides so as properly and olhciently to indicate
l'""'"'in>t-

the position of the anchor," is an instance in point of the second class hSII/
of cases. The omission charged was a failure to complete or to l^ml ItLrd.
maintain work that the board had undertaken—not an omission to
undertake work to which they were obliged by statute, exci'pt in the
sense that all shortcomings in enjoined work can be termed " omissions."
While V. Ilindley Local Boanl ' is another instoncc. A grid was placed m,,, ,

» C'p. thikman V. Pu/ilar DiMritt Hmtrd o/ It'or** (No. 2), 37 Ch. 1> 272
« 3 U. & F. 61». !ki. the tiilo •ktnd by Pollcxk, O.B. SfKinnm V. , i„™„.,

o EiZi 327*

• 5 Bing. m, in H. u( L. 1 Sing. N. C. 222. 2 CI 4 F. 331.
« L. R. 9 C. P. 62.

• I^ K. 10 Q. D. 210 i BUirlmo,, v. VrMry of Mile End Old Town, 9 Q. B. D. «1,
tthero B water mctor w»h yiacvA in nn inin Ikii in the footway, the top of whi^h wore

/.W (1SS2I. 10 y. H. fl. lis. Thi. la.t ,.««.. w... reHect,.J on in Mooit v. i!,„,WA
II ,ilr,m^k, Comp,,,,!/ ( 1S8U). 17 y. H. 1). W2, where it w«» held that a lire-plug law.
tully hxetl in the highway, and in gooil eondition. Ltvimiing dangeroiia ttiroiigh defirt
III the condition of the aiiirouiiding laivement, did not give a eaii»e of aetinn agaiiiat
ihe water eonipmy on an accident ociirriim. In Tlumpmit v. -Unjw „/ Uriulilaii :
Oi.iw V. Local lUxird „/ llmham (1804). 1 «. B. 3.12, Km v. UorlA.nj L„c,d Uml.
was in terms overruled, anil Ihe law is now aettlcd Uyond disiaite that where a liaal
authority exeniiae two «..(* of powers, e.g., are gas or water or Hewer authority and iit
Iho lame lime highway authnrity-the merely allowuig the road to wear away round
CDVeni placed therti in exeelihon of their [wwera as gaa or water or newer authorily
HI that a projection above the surface of the load is produced is no more than an
^siiiuBin to i-.j-.»ir the l,ij;h».-.j- by a highw.rr authority f.,i wWI, no a, lion lies. See
/ fc ««ren V. MagM, *e. «/ p„ol,, 19 Q. B. I). 802 ; m to the authority of this casi- on
lie imhminary point taki-n in it, »eo the ciirioe i note at OS.-' : a. to its authority on
Ihc other point, «x Tlu Qmeti r. Manor, dr. at IC.iir/Wi', J Q. B. D. 810: Slnbe
V. .Soiittimri and \aiahaU By. Co.. 5 Times 1. R. 038. In Slurting, v. Umhrlh

llind'cif Ia,c<iI

H,Mrd.

m
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Kvi-i>|i(i<»n i

l>rHlKi<a,

HVPf thp oiM-niiiR ii( A unwfr to prevent tbfl hole b<>ing lUnnvmiiu to
th(»«« umig th(« roftd, anil alw> to pruvont Mtoncn |>iiMinff into tht<

fc'wer. Th« (rriii wtM (Infective through want o( rmtair. anfltho honn
n( tho plaintiff wan injurwi. Th« Court hflil that thn (IcfpnilanU wern
liahle, " at alt nvnntii in their capacity of ownen o( tho wwers,*' even
if thnru waff an cxreption to thrir iiabihty an iiurveyoni of highway*.*

n Tho hahihty t«> repair in tho ra»w of highway* and bridgoR in an

^ J

I'Xrcption from thn uenpral law. At common law thn rrmedy for
want of re|Hiir in highwayii ami bridgnn won not by luit against thn
turvpyor or juittireR. but by preoentment or indiotnuint againit the
county, or againnt »omo individual! thereof for and in the name of
all the rent.'

In 17H8 the raw of Rtuaell v. Men of Devon ' decided that no action
* will lie by an individual againat the inhabitantH of a county for an

injury suntained in consequence of a countv bridge being out of repair.
It was urgoci that the ai^tion ought to I-.- maintainable by analogy
to the statutes of hue and cry; an-l the statute of Winton* was
specially insisted on, as showing th ., an action lies against the in-

}\i,kn.f»k» rumiMiHi/, 7 Tiimt U K. -U-o (('. A.), (JaintiR rfcavcmt af{Kin«t » vultr
niniijaiiy few noKliKfiirv in iiWing [>lut(li.'|pa in a f.Mitwuy. ahtU v. May*>fof K»*rndon,
17 Vk't. h It. 231t, contiiinM a diwiiMinn on thp raM't, but dor* not uppear tu be » Wftl
conwdfred dn-iNion. The I'ourt hHd thut thoiiKh Hm* drfend&nU weto not Imund to
[•lit ii|. li fi-nw. having done mo Iht-y wen' iKmud to krop it. Thiii m«y well I* lo it
the wfit.t'iit iHTurnil ihrmiKli ill fmmdMl n-liuiui' un tho fcnrc;' if, for in»ti»ncc 'iny
onp tnmtinK to tin- tvnvr wiih injurwi thro-i^h ita tiniiM/<» conditinn. But the actidpnt
MwmB Mthtir to huTP Itwn ttribiiUblo to the nhMncc of the fenr<>. " If a pcniun
iinclprtwkra to (lerfurtii a volunUry tut, ho i« liiiblo if ho perfurnife it im|troMriy. but
not if ho ncfflft-tn to iKTfnnii it. Sii.h iH the n>i.ult of tho doiHion in (ho «hw of Coaaa
V. Brrnard:' I Hm. i.. C, 1 1th oil.. I7:i : |«r WiUon. J.. NMum v. L. A- JV. W Ru. c'

.

L. B. 2 (*. R KM. <>. HVjfKtfry v. .y,troj>nlilaH IMrift Hj/. (W, 2 V.x. I). 384, 387.
where A |«tK<iuti«n mlojitod lud HftrruimU diwonlinucil did m' BufHi-o to raiiw a dutv.
Whyhr v, Hinffktm Rural Couni-U (IINU). 1 K. H. «. M^nw obnoxiom to tho Mmo
cnticwm. Tho jiid((niont of Colbn«, I<.,I., nuumoH that haTing plAood a fmi*' by the
n"Mt thn dofondnnts wi-ro Iwund to put itnolhrr tboto when the fint wan rtmovrd an
out of fc|iair and |»oi«ibly dHiigcrouH ; and thn I'ourt nonorally aiMunird that tho
defendnnta havuix cuvrciwi their diwn-tion tho jury might lind that tho citrciw
of it jihouM have boon othcrwiw, and thus tiimod what wan not a duly into a duty-
If " tho conduit coniplainitl of whh an alteration in tho normal condition of the road*"
a liability would attiwh to defondantw, oihcrwiao not: Unynr. dr. of Shortdileh v.
Hull, in H. oC L. 20 TimoH 1. R. 2M. ... o. in 0. A. ID Timoa L. K. M. Smith, L..1.,
dooit • not KB) that thoy thf lo.-aI authorityj wore under any obliaation to erect a
fom-o," yet soniohow thoy wero liable for default in duty Nvaiiw the fonco was not
there. Plainly, if i-orrwt, thin diii«ioii niarkw un esrcption to tho rulf. no liabilitv
where no duty. Vp. The Kitig v. ContrnMsioHera of Uandtlo Kondn, 2 T. R. 2

'

In Strcl V. JMttlfnrd h>f<U lUmird, (H) I>.J. Q. B. 25*1, the owner of cottagiai wa» reoiiiiou
to oonnwt the dniins of the coltagfa with the wewer, and having complied with thi»
requirement, a hole in the niad, iiutdn for the pui|Mwea of the work, wa« Hllod in ini-
Iierfet'tly, and tho road Mulmidod, < auaing injury to tho plaintiff, who dui-d tho board,
who were held not liable.

t t'ux V. VrAlry nf I'addin-jton . (M L. T. rAM, where an old and runty piiie, known
U^ defendants' nurveyor, wan allowed to remain in the pound.

a 2 Co. Inat, 701 ; Rrx v. Men of Uuntingdnn, Popham, 192; 13 Co. Rep. 33-
The rife of Langlortk liridgr, Cio. Car. 3tlo. Com. IMr. Chimin (B3j; Hex v. ttvM
Ridtng.2 Wm. Bl. (W5 ; Rrx v. Middt,s,r. Andr. K. B. (17.W). 101, 2A5.

a 2 T. R. fi67. By thw ttatement munt not be imderntood that any new principle
of law waa then enunriated, for no far back as in Charlea Il.'a time, Vnnjthan. CI.,
layr* down m Thomn^ v. tirjrrrU. Vaugh. 3*): " If a man have particulnr damage by
a foiindnnw way. he i» generatly without n'Medy, though the nuisanro ia to be puniaht
by the King, The reasim w. hecaiiw a foimdrous ly, a decay'd bridge, or the jiltr,

are rommonly to be repaired by nomo townithiu, vill, hamlet, or a county who are not
corporate, and therefore no action lyes agiiinst them for a particular damage, hut their
nonlfvrts qro tr. be i>frTTt-titr-J ntitl they punish'd by fine to ihc Kin^." liii^«tU >, Tk.
Men of Oernn ia the loading caan in modem law, and not the tirat aiwrtion of tho
princinlo pBtabliahed by it.

* 13 Ed. I. nt. 2, c. «. Com. Dig. Hundred (C2). Cp. 20 Car. II. c. 7, b. 5.
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ImhitantJi -i a humlrmt for ftiilinfi to appri'lii'iitl felon rimmiittinn

rohbrriM , rvin. Thin ftrgtim«'nt LonI Ki>nyt>ii, (M., n'torti'il

:

" Th« rf>M«n uf the Ntatiitn t)f Wint'in wai t\\i» ; aft tlii' liunilr>'<l wiTf>

Iwund to kuei) waU'h «iiil ward, it waM iiiij>|K>Hi<tl that tlimc im-Kuluri-

tioH whirh leu to robh4>ry miMt havi> hup|M>iit*il liy tht-ir n>-j(l<'t-t. Hut
it waR npver imagined that thu hunflrei) fimld hiive Ih'imi i'r»Mi|H'lli'fl tn

make MtiHfoi-tifm' till the :ttatutt> f{Hvt> the n'niedy ; and iiinst un-

doubtedly no f>iu-h action could have be«>n nininttunc^l it^niiHt theiit

iH'foro that tiDie. Therefor**, whi'n the com* called for a remedy, the

Ijf^giilature int4>r|>o»ted ; but they only gave the rcim-dy in that

pirticular cose, ami did not givo it in any other ciimh in wtiirh thu

npglefit of thn humlred had proiluced anv injury ti> individuuN."

There were, therefore, two groundit for the de<i«ii.F' one, the

technical one that the inhabitants of n county an nik li cannot Im>

NUed ; the othur, that, wince at eomnion luw there m n<> liali lity on
thif part of the whole of the inhabitants of a county to any indtviiluiil

Riutaining injury through their inaction, the mere inrorpotation of

them will not avail to give thn action without the uni'dy being

definitely conferred by utatute.

Sir BarncM Hemlock, accordingly, in Hornngh of tintlmmt v. Mnr-
phergon,' faiU to give an accurate imprcHHion of tlif luw v hm he huvm :

"The principal objection to the maintenance of the action wan that

the inhabitants of the county or pnriHii. ax the laHc nii^lit \m\ were

not a corporation capable of being Hued as Huch.*' That, indci'd, was
an intmporabte objection. Still, an Lord Kenyon poiiiti* out :

" Kven
if we could exercise a legialative diwrction in thin vmc tlicrc would
be great reason for not giving thi.'i remedy "

; for the renicdv would
bo a very inconvenient one, and liable to gn'at iibus<'s.'' In the wordH
of Aahurst, J. :* "There in another general principle of law wlncli i»

II. '1 appiical'!'. io thin cane, that it \» better that an individual should

Rustsin an injury than that the public Mhoutd KufT<T an iu'onvcDieiic".'^

If, then, the jtreliminary and technical <>bjectioii were out of the way,
the objection formulated by WilleR, J., in Pimmnn v. St. Mnttht ii\

liethnal Orren,^ and {minted to by Jjord Kenyon, ('..I., in Hn/isi-frs

nt*:e, would hold gooii agaimtt giving " to every <me who may meet
with an accident from an imperfection in the road a right of action

which he never previously j>o8flesfted, and thus open a wide diHtr to

continual litigation/'

I Jwtflon lnh>ihiUinUnjlWi»itf,rth, |
'I'. II. 71 ; WiUumw //iW, JWil-. (K. \\.)\vl.

a 4 Ami. V^. '2m.

1 In Kt'fitliiml it ix nllfKotl to )iiivt> been (Ittcniiiiii'tl r<i i-arly iktt I7!*K limt llii' tor.

|>oratioii of a roynl liiu((h jh under the liability to ktH'|i the jiiilili.' Ktrtfin .>f ilir Imriili

free from (laiij^Ti>uii oUtnirtionii ; Innt^ v. Mitgittnttcn of K'iinhurjii, 'M Mur. Hi.i.

Dw. vol. x«xi. i:». 1K!»: Itargit v. Mitgitiratr.*, A-t. of for/ar (IHlm). 17 lliiiili.ii 7:ti»,

Hny, DecisionH on Liability for A^^'idents Mnd Nef(]i({cn<-fi ; but nee l^ml l^yii'llmrsl,

''.'h. account of Innm v. The Magistmle^ of Kdinhuryh in Frryutum v. Kurl nj Kiiiii'nif',

4 St. Tr. N. S. 807, wbure hv. Hnda the primiitlc iwertcd in thv .aw ^i|<|>li<'uli|(' Ixxli

to tho Uw of Kn^Innd and to the law of Scotland: it ia a yoni-nil i>rin<-i|il('." A
rcfcwnc^ to tbc caw will mtabliNh the justicu of tbin vipw. * 2 T. R. ti7;t.

' L. R. 3 (-'. P. fit>. Vjt. firo. Ahr. Affum mr h I'lur, |.|, !t3, n-fi-rrinn (o V. H.
"' K. IV. 2 jil. 24, thf' caw nl tbe miring of n borne throuub watitof ri'|)uirof a hi>ibw.iy.

«h(T" the Mubfltantiul. and not the tc-chnical. reason i« nil en, m quel niM- mil humf
'luguifraitTa iircion dc case, me* ceo tut actum prr t<oi/ de yrmrntini nt. Si-c tin- iirtiuiin'iit

111 Rundlf. V. fharte. (1898), 2 Q. B. Hti; Moff^iirc v. Livcrpoid Cvrp-rntion (Mmi.->).

[ K. B. 776; .ibn M'Kinacn y. Pciuioti, ,S Ks.. ]kt Poiiork, C. B., .127, ^nii y- r < 'i. ri-i^.

,

.)., dcliverins the judgment of the Ex. Ch. 1> Kx. 613; Uifmtn v. Miii/tir ol I'ri'lnii,

L K. 5 g. a, jier Hanncn, J., 222 ; Cowley r. Nttmartet Lotat Board ( 18!)2), A. C.
)>cr Lord Hernchell, 363.

y.in'« ffii

H<it/,in-t \

M.,r,<h.r*
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.1/AimwK V. Pennon.' raised tlii' i|iipsti()ji „i liability of the
county surveyor for neglecting to repair a bridge under the statute
4.1 t,eo. Ill, c. Oft, which provi(k'd that the inhabitants of counties

aliall and may sue for any damage done to bridges and other
works, and " shall and may be sued in the name of .snch surveyor "
but the Court decided that there was no manifested intention 'in the
statute to constitute a new liability in rounties to actions to which
they were not liable by common law. Had this been intended, " the
obvious course would have been to recite the grievance, and provide
tor the remedy in express terms,"

The Highway Act. \Hm;- had provided that the surveyor shall
repair, and keep m repair, the several highways in the parish ; in
default he i« hable to a penalty of £5, and he shall, on the justices
viewing the road, or causing it to be viewed, iiut it in repair to their
satisfaction.

In lomy v. Dnvis ' the question was di.soussed whether a surveyor
of highways is hable to an aetion simply because a road is out of

r''"'irf
'"^ '''""'^ thought the case had'bcen substantially decided

by M hmnon y. Pemon.Hml also that the Act of Porliament appeared
not to have been pas.sed for the purpose of creating a new liability,
but simply in order to provide machinery whereby the existing duty
of tlie parish to repair might be conveniently fulfil'led, ,

'l ,
The Metropolis Local Management Act, 185.-), was alleged to

„,i
have affected an alteration in the metropolis, in the liability to private
action tor want of repair to highways, by placing the exclusive right
to repair them in the vestries as constituted under that Act, and
tiicreby exonerating the parish from all concern in their repairP'mom V. S(. Mnlthew, Belhml Green,' decided that while section
n, of the Metropolis Management Act, 185.5 » transfers to the vestries
in the metropolis the duties and liabilities of the surveyor of highways
It imposes on them no greater liabilities than those to which the
surveyor of highways had been previously subject,*

.Til. .
^'''*"!! "; H'"-/"' °J

''"''""'
'
J^cUf<1 the same point with reference

to sec. 08 of the PubUc Health Act, 1848,« and no different powers
seem to have been conferred by the Public Health Act, 1875 » The
conclusion may be thus stated : By common law no action could be

.a.:.Xh"i'w.°,r^.»fe5""- '' '^'•-"«- 78. wh.oh collec/od ..u'.h, former

' 7 H. A N.'7(iO. 2 H. * C, li)7.

L. ic'ess:
^ ''' ^' * ^^ '^"^ " ^'"''' "' * "'"" '"^"'' A'™'""Sto», 2 Ti.n™

s IS t 10 Vict. e. 120,

," ';!» <;™ *•" »l«o JooiM on 11.0 wo.ds of the OSIh aiclion, by which " it >h.ill

inK-m od to give thrm « dirKrolion whether to re|».ir the street, or not.
'' •* -* W- B 2IH •• .\ftcr cnref.il Httention to the nrKi.menIs which have Ikm-o

AT-jli ' '""'" '-""''' ' """""!•" I^it Hoard (lbl)2),

Viet, ','55. i"iM " "^' "' ™ * '" *'" °-" """ "''.tantially re-enaeted 38 » 39

• 38 * 31) Vict. c. 55. .. 144, Th, Qimn v. .W,™,,. *e, 0/ PaJ, 19 B I)pe. Lord Colendp,. (KM, Cp, Th,. V„„» v, Wair/tM. 20 Q. i D, "I'o ' iho Act

to Thl'Td 'Znf""" """ "" '''"" '"',"""'' ^"Ci"" «» 'h- I»"i.h .till remain
II tbom, and that Iho .urvoyor act. .trictly a« their officer": per PoUoek CB
,'..?hT,;- '^,r: ' " * " '«• The aJl Baron add, . " In L ortit, j.^S';

.iSon.?.„jiiS.™sr^:i^^i^^s'SSgZ;?: • """"""'^ •"
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maintained for an injury arising from the non-repair of a highway by
the parish, and the Legislature has not interfered hy any general
enactment to give a remedy hy action to persons sustaining such an
injury. It is therefore incumbent on a plaintiff, who stieks to establish
that such a right is exceptionally given to persons sustainip , ,: injury
ill a particular district, to show distinctly that the '..'^isl^ito-e h.v!
such an intention in passing the enactment to which uch an effi- t is

attributed.*

Borough of Bathurst v. Macpherson,'^ before the Jut. riii CommiUee ihromjhof
of the Privy Council, though containing expressions Cjjaul. '-^ " idc/ ^'"'Ahm* v.

meaning.^ has been held * not necessarily to involve anv wider principle.
*''"^/''*'^''-'"*-

The damage for which plaintiff sued was caused by an artiHcial work,
viz., a barrel drain, without the construction of "which the accident

I Oihmn V. .M(,,,<„ -,/ I'rrslon. U R. .'> Q. K. jht Hniinon. J., i'li. TlieiiKiKinont
«.f (Jniy, f.J.. in lliU v. nil/ of Ito.-lon, Vli .Mi.ws. a44-:Wl. c(.iitHiii« .in irxh..u»tivi;
fxiimiiifttiou of tlip KnKlwh inwa from tlio YL-ur-bwkfi down to Whwh v. ConsermU/rt
of (h- Thames, h. R. I) (.'. P. a7H. Cray. C.,1.. Iluis ox|in«H.-H liimHclf (j.t ^lllt) : " Th.-
n-snlt of tho Etijilitth aiithoritioM is, that whon ti dntv is iniiHUM-d ii]H)n a niiiniciiml
coriwriition for the benefit of tho iniblio, without jinv wn hideration or ciiiolunR-nt
n-TOivod hy the corrwration, it is only whtre tho diity'ia a new one, and iw Biich m in
onlintirily iwrfornn-d hy trftdinf; loriMtratiiHw, that an intention to ^ivo a privfito
action for a ncKlwt of its performance is to 1mi preHnmed." This i^*. of court-e, only a
jondiiBion as to tho drift of the KngliMh cases np to IH74. SnbHe(|neia dcfisionf*
Imvo, WB havcHoen, denied thi«. The roferemo to tridinji cor|H)r,ition8 is to lascf.
like .Sf«/( V. Mayor, &c. of MmuhfMtr, I H. & N. 59. 2 H. & X. 204; CowUu v. Mm/or
rf-r. of Suvd,rlnnd. fi H. ft N. StW. The doctrine of llie MasMachnsntts Cciurts ih thus
stated {at SHO)

:
" However it may be where tho duty in question in imiweod by the

charter Itself, the examination of tho authoritieH confirms ua in the conduMion that a
duty which is imixt!.!-)! upon an incnriHirated city, not by tho terms of its eharter.
nor for tho profit of tho cor]Miration, ix-K^nniarilv or otlierwiso, but upon the eity as
the represent it ive and agent of the public, and for the publie benefit, and by a general
law appbcable to all cities and towns in the Commonwealth, and a breach of which,
in the case of a town, would give no riaht of private action, is a duty owing to the
public alone, and a brr.ich thereof by a city, as by a town, is to f>e redressed hy pro-
secution in behalf of the public, and will not support an action by an mdividual, even
if he Muatidns siiocinl damage thereby." TiiuUnj v. City of Sahtm, 137 Mass. 171.
There has been a lujeat conflict of opinion in the United States as to tho true doctrine.
The view upheld in Massachusetts is based on tho authority of Jimndi v. Jlcn ofIhmn, 2 T. R. ml. Tho deduction from what is said in that case Iming. that at
• <unmon law there is no action agauist a muni'.-i|)al corporation for failure to repair a
highway. All the civse actually says, however, is that no action can be brought
iigainst the public ; and the Bubsequent En«lish cases merely affirm that the statutes
di-aliuK with the liabilities with respect to highways, have no more than transferrtid
the liabilities of Ihe county to the boards created by those statutes, and have not
uiiI»OHed any more onerous obligation mi them. The state courts, which have adopted
the view taken in Massachusetts, have followed the Knglish conRtrnction of statutes
dealing with the rommrm law liability, in respect of highways, or, rather, have arrived
at tho sjjecial com lusion of the Knglish < asoa hy the aid of a more general prindpio

;

viz., that a duty imiwseil on piil>li'' bodies " as the representative and agent of the
public " is a duty not enforcini by action. On the other hand, the Supreme Court of
the United States, and many of the foremost stat<w, lui New York and Pennsylvania,
adopt the rule that an net of nenlij^eiico can always 1» brought aipiinst a chartered
munieipjdity far ncgle<t to keep streets, over which it has control, m a reasonably fit

condition for use : District of CiJnmbiu v. tt'ondhitrtf, 136 U. S. (29 Uavis) 4,W. Tho
ground of this is, that a duty arises to tiie public, from the nature of iKiwcra granted
to the municipal cori>orationa on their incuriK.'ration, to keep the highways, in their
jurisdiction, in a reasonably safe condition for ordinary uses, and a corresponding
liibihty rests on them to rosi)ond in damages to those injured by » negle(!t to perform
those duties which arc held " municipal or ministerial and not governmental."

a 4 App. Caa. 256.

K.g. Their LorcishipB are of opinion, t.r. 267, that tho api^Uants " were liable
:_ J... -„. .1 .. fjijjjji being so, tneir Ixinlships are of opinion that the corporationto an indictment,

aro al'' 'iablc to ati n at the suit of ai .y [Hirnon who siistaimxl adiruetandixirticulaF
ihim..,sO fnmi their breiu'h of duty "

; and ai^ain, " in their Lordship's opimon, there
is no principle upoa which a distinction in this respect betwwn nonfeajwnce and mis-
fcas,-uicc cin bo supported."

* ^ujucipotCoutuiiol Sydney V. Bovrkr (1995), A. C. Ui.
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would not have (HicurreJ, nor yet if it had been kept in repair. The
(juestion was whether the defendants were bound to keep it in repair.

The judgment states ;
^ " Their Lordships are therefore of opinion

that the appellants, by reason of the eonstruction of the drain, and
their neglect to repair it, whereby the dangerous hole was formed,
which was left open and unfonced, caused a nuisance in the highway,
for which they were liable to an indictment. This being so, their

Lordships are of opinion that the corporation are also liable to an
action at the suit of any person who sustained a direct and particular

damage from their breach of duty." But the default of the defendants

was not keeping the drain they had made in repair. They had
made a hole, and neglected to prevent iti becoming dangerous, and
the point of the decision is thus expressed :

" The duty was cast upon
them of keeping the artificial work, which they had created, in such

a state as to prevent its causing a danger to passengers on the highway
which, but for such artificial construction, would not have existed."-

There was an omission supervening on an act, not a mere omission

to act.

In the subsequent case of MunicifxiliUj of Pictou v. GeJdert^ in

the Privy t'nuncil, Borough of Baihurst v. Macpherson was shown
to be iht^ basis of a series of Coionial decisions proceeding on a theory

that tlie decision in Russell v. Tfie Men of Devon* was due merely
to the technical difficulty of suing a county ; and that when this

difficulty was removed by the constitution of some quasi corporation

or some public officer who might be sued, the old immunity for acta

of nonfeasance ceased, and a liabiUty was imposed. Their Lordships

emphatically re])udiated such a construction :
" Whatever general

views are stated in that case, must, as in all cases, be t.iken with
reference to the facts. And it is clear to their Lordships that the

governing fact in the Bathurst case is that the conduct complained
of was not in the view of the (omniitteo nonfeasance but misfeasance.

In delivering the judgment of the Committee, Sir Barnes Peacock
expressly says that they do not decide whether the Legislature threw
upon the municipahty the obHgation of keeping in good repair the works
it took over. The ground of the decision was that the municipaiity

having, under the powers conferred upon them, constructed a drain

which, unless kept in proper condition, would cause a nuisance to

the highway, were bound to keep this artificial work in such a condition

that no nuisance should be caused, and that, if, owing to their failure

to do this, the highway subsided and a nuisance was created, they
were as much liabh; for a misfeasance as if they had by their direct

act made the hole in the road which constituted a nuisance to the

highway."
Previously to Borough of Bathurst v. Macpfterson,^ the Privy

Sanitary Com. Council, in Sanitary Commissioners of Gibraltar v. OrfiUi,^ had laid
muxumirsof (Jqwu that "in the case of mere nonfeasance no claim for repara-

Or'ma.
'' ^ *'**'^ ^'^ ''*' except at the instnuce of a person who can show

that the statute or ordinance under which they act imposed upon
the Commissioners a duty towards himself which they negligently

failed to perform," and this st-atement was adopted as rightly

I 4 .\i.p.
('.13. 2«7.

s (1893) A. C. 529, 530.
s 4 Apu. Cm. 2^.
e 15ipp.Cii.411.

a L.c. 265.

* 2 T. R. 6fl7.

^ l.ll
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expressed in Municipality of Pictou v. GMi.'.' The questio:! of
pnm-iple was discussed in the House of Lords in I'uwlen v. NeummrkH i;.„i„yiMal Board where the plaintiff sustained injurv from a tall owing to .v. Lrli
the existence of a drop of eighteen inches in the level of a footwav '"'''*""'•

vested in the defendants, which was caused by the owner of stables
adjoining the footway having constructed a (for him) more convenient
access to his stables from the highway. The House of Lords reaffirmed
the principles already cited, in M'Kinnon v. Pemori' and in Oihson
V. Manor 0/ Preston,' that a transfer to a public corporation of the
obligation to repair a highway does not of itself render such corpora-
tion liable to an action in respect of mere nonfeasance. In order to
establish such liability it must be shown that the Legislature has used
language indicating that this liability shall be imposed. And there
18 the authority of the Privy Council that this is

" settled law."'
These cases were held to conclude the Court in Dmmpson v. Mumr x,.L.l«t of

• 1.°' .^T**'""''
There a properly made man-hole whose cover was «ow«t

in the highway became the cause of an accident through the wearing «iiil'"riiji..,t

away of the material of the road round it. The contenticm that was uV'Swt
fruitlessly urged, was that - there was no such thing as a highway ...iih™iiy,

'

authority as distinct from a sewer authority "
; the defendants were "'"""t'

"'"

acting as an urban authority, and were bound to prevent what was
"""'" "'

put in the road from being a nuisance. So long as the covers were in
themselves in proper condition there wa.s no right of action, although
they were made dangerous by the want of repair of the roadway

Municipal Council of Sifdney v. Bomke' raised the same point, .sw,,„ i;„„;
but on the interpretation of a Colonial statute (43 Vict. No. .3) ; the ")«>' <:«<,„rU
test suggested is to see whether " a power only is conferred and no " "'""''•

obligation imposed "
; in that case there is no liability for nonfeasance.

The facts of Borough of Bathurst v. Macpliermn' Were substantially
reproduced in LambeH v. Lowestoft Corporation? In the eariier case
the hole in the road was caused " by the brickwork of the drain haying
broken away, and not having been repaired, the rain tore away the
soil, and caused the earth to work awaj'."'" In the latter "the
accident was caused by rats having worked awav the mortar at the
point where one of these drains formed the sewer, 'and a cavity having
been formed under the roadway." In both cases, a hole was madem the roadway, which caused the accident. Notwithstanding that
all the explanatory passages from judgments professing to uphold
the earher cases were pressed upon Lord Alverstone, C.J., he refused
to act upon them, and held the defendants not liable apart from negli-
gence; whichhefoundhadnot been established. In the Ba</lMrs( case
iieghgence was alleged to have been established, but the main ground
of the decision seems to be that it was covered by the authority of HaH-
Mill y. Ryie Commissioners, " a decision which has been recognised as
sound law in several later cases."" HartnaU v. Rijde Commissioners, '=

' (1893) A. C. 027.

m'J^X- ^ 'l.,^- ,'""', •'•lutaappUo.bte w«, Tho Public Heallh Act, 1875
l.w A J9 Vict. o. 60), 8S. 144, 149

1 8 Ex. 319 ^ 9 Ei. 609.
' L.K. 6Q. B. 218.

";^P^^««l''i^"^<'''<'^il»'f3),.K.V.W. . (1894)1Q.B. 332,340.

^ ),7^,! .^-J^^- '* * '^PP- *^. 2.'il».

„ 1'= 'I'o* ^ ™- '" * ''PP- <^- 2«3- " I-'- 809.

'"Jn'3 ,. ?l' ^a?"L"' h ''•. "Pl^is'ion of this caie, Olmxyp v. Halm
i't'iomm^w' "" "' "''"pWn'd «' tuiog . niadrmeuuiut
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which was ronfitantly cited in the course of these decisions, and as
constantly distinpiishcd and departed from,' was finally overruled in
Mttguim V. Liverpool Cir/mTatum' by the Court of Appeal. The
P"""^.'?'" "" "'hich that case was alleged to be decided—that the

ovcmiIi>a by creation of a bo<ly of Commissioners with a power " as any surveyor
"—- •• of highways arc invested with " to do repairs involved a liability to

action at the suit of individuals for damages caused by not repairing

—

h .^oviouly inconsistent with the test given in Municipal Council
of SydneAj v. Bonrkp " that distinguishes between a power and an
obligation. The power, which, indeed, so far as the public is concerned,
is also an obligation, may be enforced by public remedies, by mandamus
or indictment

; but failing tLj creation of an obligation to private
persons no private liability for nonfeasance can be inferred.

The principle of these rases was summarised in Saunders v. flolbom
District Board of Works :

' an action under sec. 2!) of the Pubhc Health
(London) Act, 181)1,'* which imposes on the sanitary authorities the
duty of removing snow from the streets. In order to estabUsh the
liability of a public body charged with a general public duty to an
action by an individual " it must be shown that the Legislature has
used language indi,..Lng an intention that this liability shall be
imposed, and unless such an intention on the part of the Legislature
is clearly disclose;! no action will He." Ouardians toj HoUmrn Union
V. Veslry of St. Leonard, Shareditch'm inconsistent with this principle
may now be regarded as overruled.

Nonliability The principle of non-liability for mere neglect to repair was also

S^irIn' '° »PP'''^<' to criminal proceedings in the case of Re/j. v. Pocock ;
' where

criminal trustees under a local Act were charged with manslaught-^r on a
proooedinga. coroner's inquisition, which set out that they did " feloniously

"

neglect to repair, or contract for the reparation of, a certain road,
whereby it became ruinous, and a man driving along the road was
killed. The inquisition was removed by certiorari into the Queen's
Bench, and quashed. Lord Campbell saying :

" No doubt the neglect
of a personal duty, when death ensues as the consequence of such
neglect, renders the party guilty of it liable to an indictment for

manslaughter ; and the cases which have been cited in the course of
the argument, and which establish that doctrine are good law." " But
how can the principle I have stated apply to the present case ? It
cannot be said that the trustees are guilty of felony in neglecting to
contract. Not only -nust the neglect, to make the party guilty of
it liable to the charge of felony, be personal, but the death must be
the immediate result of that personal neglect. According to the
argument here, it might be said that where the inhabitants generallv
are bound to repair, and a death is caused, as in the present case, ail

the inhabitants are indictable for manslaughter."
The American reports are rich in cases illustrative of the principle

we have been discussing. The carrying out of general governmental

1 E.g., Parsons v. Veatry tf Bflhnal Green. L. R, 3 C. P. 66 ; Cottiey v. Ifcuinarh I

T^nl Hmrd (18fl2). A C. 345 ; Munkipitity of Pieioa v. Gildert (1803), A. C :2i
Tkrmpirmv. Mtini".*-."! Bris»ton (18M), 1 Q. B. 332; Sannden y. UMom U.vria
Board ol Worta ( 18116). 1 Q. B. 64. ! ( 1906) 1 K. B. 767.

' (ISILI) A. C. 4.111.

' (1896) IQ. B. 64.
» 54 * 66 Vict. c. 76.

" 2 g. B. D. 145. .-iec. 125 of 18 * 19 Vict. o. 120, in repealed b"- 64 * 66 Viil.
c. 76, ached. 4.

' 17Q.B.34.
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, it is laid down

wrong done to him contrary to tlio said law "• Th . kT^t 1 w.down does not conclude th^ question of Xther the c ?, a r^h t '""'

when th^
""""

°"""'°r
'° «''™'»" " «""''->• .luty t" "heta^when the omission works a special injury to the pc-^n seekingff.ue

;
smce the general rule laid down i's no more than thit when ™e

.» mjui^a by the act of another from whom a duty is o rilr-other°

ZP):^?^^^:^^^ »-- must Lacfo- iiifa
The benefit mmt be directlv f()r th^ (..n^fif ^t *i

•i.VT.T,''
'!*>'"' "°«'y i" PoinM out. which it i. im.^dbl. t, „„„, „ „

'i 3 E. 4 B. 402.
'

« /'.*. 411.
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Lord Cuirns'

iJoubtH.

recoverable by a common informer for nejilect to perform it. though
no actual damage be suRtained by anyono."'

In tlit^ Court of Appt'ul in Atkinaon v. Newcastle Wittertmrka Co.."

Lord Cai'-nn. C, expreaned " grave doubts whether the authorities cited

by Lord Cuni]>b('ll justify the broad general proposition that apiiears

to have been " laid down by him in Couch v. Steel, and these were
concurred in by C<K'kburn. C.J., and Brett, L.J. In CowU'if v.

Newmarket Load Board ^ Lord Hcrschell (who was counsel in Atkinson'

n

case) also entertained *' very grave doubts whether the proposition

thus broadly stated can be maintained." and quoted with approbation

Lord Cairna's words in Atkinsoit's cose that much must " depend on the

purview of the Legislature in the porticular statute and the language
which they have there employed." The inconveniences |>ointed out

by James, L.J., in Glosmp v.IIesto: d Islcimrih Local Beard* were

in Lord Hersehell's opinion of great weight as against Lord Cam-
bell's view :

" It would be a very serious matter indeed for every

ratepayer in England in any district in which there is any local

authonty upon whom duties are cast (or the benefit of the locality "
;

for (the case was tme of defective sewages system) every owner would
have his action on an allegation that had something different bi'en

done hi ould be better off.

Lord Hrs'-'icLell again referred to Lord Cairns's view of Couch v.

Steel, mth approbation in Munitipnlittf of VictoK v. Geldert,^ and
Charles, J., in Saunders v. fIoU>or7i District Bourd of Worku^ treats it

as having been overruled by the cases cited.

Wills, J., hiClegg, Parkinson <& Co. v. EarleyOasCo^ formulates, as
Htatfnu-nt of ^g says, a " principle deeper" than that on which J/^'i/won'« case was
Wills, J.'-

princijilo.

Groves v.

Wimbome.

decided ; it is
*' that where there Is an obligation created by statute

to do something for the benefit of the public generally, or of such a la'-yt'

body of persona that hey can only be dealt witli practically en masse,

as it were, and where tiie failure to comply with the statutory obliga-

tion is hablc to affect all such persona in the like manner, though not

necessarily in the same degree ; there ia no separate I'ght of action

to every person injured, by breach of the obligation, in no other

manner than the rest of the pubUc.'"'* Wright, J., is content to

affirm the proposition that "the general rule of law is that where a

general obligation is created by statute and a specific remedy is pro-

vided, that statutory remedy ia the only remedy.
The Court of Appeal in Groves v. IV/mfeor««* accepted Lord Caims'a

test to " look at the general scope of the Act and the nature of the statu-

tory duty " preliminary to deciding whether in addition to the statutory

I 3 E. & B., per Lord Ciimi>bell, 415. a 2 Ex. J). 448.
a (18a2) A. C. 3.12. 4 12 Ch. U, 109.
5 (layS) A. c. .'>25. (isyr.) i q. b. to.
1 ( 18<m) 1 g. B. 6m. Harbhufm v. Armoi/h Couvly Voujiril, { 1902) 2 I. R. r>38 : 'Die

Acta constituting County Councilu tho local road authority htm made no difference in

the character of their hability.

» A principle deeper still— if boiiij; more extensive ia meant by the phriiae—wis
before the Court in Jiundle v. Ittarle (l8iiS). 2 tj. B. 87 : that an ac'tion for non-repair
of a highway coidd not be brought on aci'oimt of the multiplicity of actionH the exir-l

fnce of auch an action would admit. Lord Buttiwll, C.J, denired " to hear furthiT
argument " before deternsining the point. As to this principle see Aahbu v. Whil'.
1 Sm. L. C. ( 1 1th i-d.), per Holt. C.J., 202.

a (1898) 2 Q. B. 402. In the Que^ii v. HuU {mtl), 1 Q. B. 747, the caw« ui)on th-
remedy available where .i statutory offence hn« been createi'. and a atatutorv penalty
attached thereto, are lengtluiy conaidered and claeaitied. Veyo v. Ktngaton A }'tm-
broke &y. Co. (1904), 8 Ont. L. R. 688.
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danger„,,s nrndnnery, in a,Uitio„ to the statutory ,'.altv the ewa?
bT ni"re;it"r^"f''r''''''

""'''" "^ '""""'"' »«-"»' 'he™po™
fmn th»^ „

'*7"'' '"^ ''.8 ropresentativ...,. But it nowhere am,ear»Irom the facts wliy the rase nouM not have heen sustaincl , 1 tlie

gt^S-r^hA^-^-^-^S^^^

In /T'T ^'1^1^ "" ^''«™" '" ""'"'^il" With the cZs
^

^^xf^n^s;;; ^Z':st^^t-^A^z
nmJelTt " ™\*r" "> Pr™" »«K™ved; while provi/rwa^

wa, ongmally established with the assent Sf the corpofation 'Thi

eT,tZ' „r '"'SfyT' therefore, were interested in keeping down
he ni \r- °" ^''''"" "' "">*' ™'»"it"ent». and onTehairo"

Th„v „. ' *^^"i,'"T''™t'™ eame forward to oppose the bill of I8H7

I Ss'^ Thev t '"^'^'™ »' -rl""^- designedTo eheapen the supply

TheTwere X°'''Zfr '"''^ '" ,'^''^ ""' -"'PaV's aecou^nte^

fi,7fr„
^ tie fullest power of investigation. If they shouldhid the company wilfully disobeying the Act of Parliament thevcertainly would have no difficulty in compelhng obedience brproce^

' tc 410.

't!r'45i' • (1898) A. C. 447.

ill

'triiie
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of law. T(i them, ftrul not to cvcpk' imliviilim! rustonu'r who nmy
fancy hitiim'lf apjirirvod Parliament has contidi'd the duty i>f Kpoing
that the Act in nlieyetl."

The aetual deriNion in Atkhwm v. NfwmstU' and Gtitfuhend Witter-

m>rh ia no more than that there nmy he eircumstanci's (a.H wliere u
]>enalty in presTrihed that nmy in Konie inntatiee^t ro to the pernon
Buffering special damage from the Itreach of a Ntatiitory duty) where
the hreach of a ])ublie str.tutory duty does not vest a right of action

in a person suffering spwial damage again.'*t the person guilty of the
breach. The circumttanees are generalised in the words of Lord
Tentenh'U in Dor drni. the liishop of Hochrstfr v. Hrid'jvs : * '* Whi-re
an act creates an obligation, and enfor<*es the performance in a specific

manner, we take it to be a general rule that performance cannot be
enforced in any other manner. If an obligation ia created, but no
UHMh' of enforcing ils ])crformance is ordained, the common law may,
in general, find a nuKle suiti-tl to the particular nature of the case."

Lord Campbell's error in Couch v. t^tirl was in assuming that where
there is u penalty for breach of the statutory duty there must also be
a right of private action in the person injured. He say?* :

- "No
provision for compensation to a person sustaining special damage hv
reason of a breach of tluty prescribed by the Act " has been made

;

" nor are there any words taking away tlie right' which the injured

party would have at common law to maintain an action for specia!

damage arising from the breach of a pul)lic duty." Lord Cairns in

Atkinmn^s case noted the false as.*umpti<m, and -iibscipient cases

have done no more than follow the principle pniiticlated by Lord
Tenterden in the case cited above. =' Liird Tenterden was merelv
reiterating Lord Mansfield, C.J., in Rex v. Robimon :* " The rule is

certain, 'that where a statute creates a new^ offence, by jirohibiting

and making imlawfu! anything which was lawful before; and appoints
a sj)ecific remedy against studi new offence (not antecedently unlawful)
by a particular sanction and j)articular method of proceeding that
particular method of proceeding must be pursued and no other.' And
this is the resolution in (Castle''s case

."'^

Hence there are two canons—the first, stated by Blackburn,
J., delivering the opinion of the judges consulted in the Mersey Docks
Trustees v. Gibbs :

" "In the absence of something to show a contrary
intention, the Legislature intends that the body, the creature of tli--

statute, shall have the same duties, and that its funcis shall be rendered
subject to the same liabilities, as the general law would impose on a

private person doing the same things." The second : When a statutu

creates an obligation and enforces the performance in a specific manner,
not only is the public remedy by indictment excluded, but also aiiv

rights of private persons apart from the statute creating the light.'

1 1 B. & All. 851): ciU-d and iipprovi-d, Stutns v. Jiacoclc-. II Q. H. 74^, ulii. h

Lord Campbell diHtingiii»ticd from Couch v. Ulid on the ^fuund that no duly wa^ time
iiupotwd iiiKin the defvuduiit, ho was only prohibited from cxeri-iHing hitt L-uminoii law
rigntt of fishing.

a 3 E. ft, B. 414.

» itoe dtm. the BUhop oj Hochrshr v. Brides, 1 B. k Ad. 859. P^^eUrs v. Oswiud-
Iwiatle Urban Dwtrict (1897). 1 Q. B.. xm Loiwm, L.J., (128: (181)8), k. C. m-r L.1.1I

Halsbury, (-'.. 3M.
2 Burr. 803.

5 Cro. Jar, G43.

L. R. I H. I* lU) ; Snnitaty CommiaawHera of Gibraltar \. Orfila, 15 App. Caw, Hi.
7 3 K. & B., per Lord Campbell, 412. Whtve u penalty in given by atatute, uik

moiety to the King, the other to a common informer, the Kuig may sue for the wb<-lo,
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«n,l th,. ,,l,lig„,i„„, if „„,,„rf„™,,i, ,,„ „„| ,„, „„, J

I

of wi"iriw;tx!:;2,:''v"'r ;'" t""™' «""»""'>'-'•« wiiio...,.>.

where liab iv n,.J h / ff 7 .7' "'"''"'"'<•» ''" v. //„»fe/»rrf,» J'»i.ionin.nwnere liab lity nay he cstahlislwl founded on a statute He divide. "•"" "I"™
the cases into three classes: -One is wh,.r,. .l,„r. ..'„ ,"'"'"""")'

|.r,.vi(iu»ly ronnilPiicrd , Tlit Kiu,j v. //jm,,. 7

milcw a 7H," («;/( aitiiin lias b.-,.

T. H. -13(1.

Jiin. (U. .S. Ciro Ct Ts^ W, . /•» i^"°
"' "'"''"'t

:
>o» J"** ^^,,li^ 2 Wall

V. l»'w,2.Salk. 400.
"'"'"'«'""• -^' "nl- K- P«r Fcrgmon, J., 39. «<»,„„

(i!«3i.'l'ch."lo'i-
" '" •''•' "• '•™- ' "• '• ^•»»°™ *-«<- «».»<( r,

'I
.

.1..% V. '»•*,(,,
1 'si„. L a n'i n,l 1 -Vi'i

'•

If
"' "• "1"" "';'•"' V «°1'. "'"«'!' /»r'i

•.li.m. mint to ,inillijili„l to,,, for rverv in I'nflT,'. i- 1

"""'1 *''' "i""'!''/ minrios «TO«,r,6,
"nil*.™. SumioM tie dffcndanl ha,l LL ? .

'"'""""' ""Slit to have hi» re Mmorby
m,,,,, a [irirat, injur, bv a p ilZ ,, ™™ ™ u"?,'

,.''" '' ""'"y I«""""

k«» a Keveral right. But it woulil I^mIZ^J", •"",?"""' '"' »vory commoner

'««u<.- the injury i. „,ial nad°„mm'in to Wl, ,
^ P™"h<^ by i..di>t„„„t.
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duty to |irr.
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company in suih n wiiy that a lin iich of ihi. ilntv amountu to a clin-
olHilicmo (,( thd law, thim, if th.Ti' i« niitliing in thit «tatilt« cither
pxpreiwly or implii-dly to the rontrary. a hrfnch of thn utatiil.. in an
oBonrc whiih lan bii viniletl upon th« rompany hy nii'am of inilitt-
ment.

In an Amorican fawi,' an cnili-avoiir won mBiln to rarry thn lialiility
to a pfinon spiiially injuml liy lireiuh of a »tatutory iluty one utaKO
fiirtliiT than in thu Knuliuli iaw» wo have juKt limn conniili'rinK

;

anil where a city corporation had made a contrat^t for the supply ot
water for cxIinRuiahing fires which wan not performed hy the con-
tractor, wherohy a person sustttineil ilnniane, •> claim liased on the
contract with the city was hrou((ht by the jmrson damnified, not
ajiainst the city hut ngninBt the contract!. . in respect of his breach of
duty. The answer of the Court appears conclusive : "The present
case is not based u|xin the breach of a statutory dutv, but solely u|ion
failure to comply with a contract made with the nuin'icipal government
of Athens. To that contract the plaintif! was no party, and the action
must fail for the mnt ot tho requisite privity between the parties
liefore the Court." " There bein)! no ((round tor recovery, .reating
the Bctiim as one rx coiUriiclii. is it better founded treating it as oni!
ex dflirto ? Wo think not. Tho violation of a contract entered into
with the public, the breach being by mere omission or nonfeasance, is

no tort, direct or indirect, to the privat property of an individual,
though he bo a member of the commui.ii- and a taxpayer to the
Government." " We are unable to see hu ,-, a contractor with tho city
to supply water to extinguish fires, commits any tort by failure to
comply with his undertaking, unless to the contract relation there is

superadded a legal command by statute or express law."
Somewhat similar considerations were at the base of the decision

in (liirria v. .S'coW.' An Act of Parliament was passed to prevent the
intriiiluction of , attle and sheep diseases into Great Britain, and also
tho " spreading " of such diseases. Privy Council orders were mad-
under the Act directed to the prevention of disease, but with no
relation to the danger of loss at sea. By neglect to observe precautions
prescnlied by the orders, sheep were washed overboard. But it was
held thst the owner could not sue on the negligence, for the damage
was not that contemplated by the statute, which wa» not intended
to confer benefit on the owners. .Still it there is a continuing statu-
tory duty, but the statutory remedy has ceased to apply, tht law-
will not assume that tho Legislature would stultify itself by leaving a
duty in continued existence with no means ot compelling ita perform-
ance, nut will infer that an action at law will arise on the cesser of the
statutory remedy.^

Here also may be noted the Scotch case of Birrell v. AnstrtUhrr.'
which was an action by the representatives of a schoolmaster, in
which it was averred that defenders were under statutory obligation
to provide a suitable house tor the deceased, but culpably failed t.>

do so
; anil the house provided by them under their statutory oblinii-

tion was left in a state unfit for human habitation for several years
previous to tho death ot the deceased, which was caused thereby.

t I-\iu-!.-r V. Alh.ii^ Cihj IWiUru^^U {;„., 20 Afii. .St. R. .313.
2 L. R. 9 V.x. 125. Ao*« v. /fufl./* Price, I Kx. I). 2119.

I

1
J /u/./nrJ V. AivuM* (ll«)3), 2 Cli., per Fnrwoll, J., 033. Cp. CwM, tate, fro.

J"- IMS- t S Maoph. 20.



n.AP. ,„.| OORPORATtONS A^fD tOTAL BODIES. .,„

liv,. rl...wl„.r;., an I ri„^ ^n I'li'r
',"

l"""''
" •"""'• "'"' '" "'• ""'" "'"

the li,iHiti,rth7/^„t ' ' " "J-""!''""" """ •"• '»k™ »> t" I"

point „|,v»„,7f i'"i",./'""
''i";^n,.,i.,n i, very W.„rlv

iSsSfHJSSS-H
" «nyr,p„r,«„ prnpriotnr, a right to an injunction to re" rain tho" ,oo t.h«t «ew.r, or tho al„,™ of that «.wer, i{ app-arn to m,th"v wouldh m tho 8„mo ,K,,iti„n m any other owne of a l"w" woull bo "

gtth x^tti:ztri:;!:^i^^^x.i;?t^^Xt

£ K--.:tXr:^i!^urr^^^^
had been properly put into execution, it appears to me the connLwould be buying ,t. immunity from nuisaLos at a ver! 1™° "a^

on y remedy would be^byan application for a „>and?w,fu""» b" ,,

am amus to a public body to compel it to Jo things for the benefit """'nL

iv not ac?T"T "'T''
•'''!,'"'™ '^''"\"° """K'"' -'' ^ut have

'""»»-
iiMvnotac'id The sole remedy, It was then pointed out was bv an

Iwthtriwg!"' ""' ''°"™"°"* "'"'"' '"'^" ' ^''^ "' ™P'fb?.:

r-i'.'4nLA'Ki™fiXrr7/" "«""i,"' r "-''r"''»''' i»'i'i"- "««"
= I2"™D Iff- o^l"^ ''U'*'.'^'™»^*«'^"' *«"<»'»«. *->N. v. 117.

» 35*31) Vict c m " '^'^'"'^»"I'^"I''H*^'^I. 1 «. Illllil.

* L.c. 110.
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A.O I.

.1.(1. V.

Arh>n Ijneal

/Unnf.

A-n 1.

Clrrkenierlt

rkarUn V.

Local hoard.

brown V.

ZhitutaUc

Corporation.

jlllornrii-drtirriil v. (Imrilmiu (i/ I'inr .1/ Uniim nf H^Hkituj' WM
(loiiclp.1 on till' authority of (llmmii'i iiur. Thr «ition wiu bv mn
ownir o( prii|»rty on n niri'um hi'low tin' oiittsll o( 11 m.wiT into whiih
not only iH'ivoni) with n (mwiriptivi' rixht ilMinml, hut othi'rn >Uo.
Thi' lornl biKlv hnil <lono niitliind; hut it wu contcmliHl thit thi-y
ought «t lrn«( .. h«vn brouxht thfir action to pn-vi'nt th.> intrmlfn
inrri-iwinR thi' fxi«ting riuinnmiv To thia Jrim-I, M.H., rpphwl :'

" It ia impdBaihIn to auppiw thot any »uc-h action roulil \tf main-
laincii. It lotiiiH to tliia. if you coulil maintain it vou woulil got an
iiijunrtion against u man for not bringing an injunction action againat
hia ncighliour." " No auili action liaa ever Ix-cn hcanliif at common
law. anil I am aurc no aucli action haa cvor been heanliif in eiiuity,
where a |)eraon cannot physically put an eiul to the nuiaanie." or ••

if i<t

all, by bringing an action for iin injunction, an'l I am aaliafieil no action
at common law liea." I'ndcr the atatute the imly right waa " to prevent
the lixal authority from ctunniitting a nuisance." Their anawer to
thia would beconcluaive ;

" We founil the aewera in thia atato and left
them thi're," Jeaael, M.K,, aim pointed out that in exercising BO " very
delicate jurisdiction the I 'ourt alwava hioka to the balance of con-
venienic."' Thia waa on<' of the grounda on which Fry, J., in AUornri/-
(lenrral v. Ailnn IjirnI Hniinl,' while granting an injunction reatraining
an adjacent aanitury authority from anthoriaing or directing aewage
from their diatrict to How into the aewera of the plaintiffa, lefuaed to
grant a mandatory injurution to atop up exiating droina. He added :

•

" I am by no meana clear that the defendant* have power to atop up
a drain lhe< nnatruction of which they have onie authoriaed ordirecteil.
I ohacrve that the Master of the Rolls expreaaed that view in AUornri)-
(hnrnil v. (lumdimu of Ihf I'lm 0/ Ihe Union 0/ Ikirking."' Acting (in
the.ae expressiuns Romer. J., Iiplil in AUormyUrnetnl v. Cterkcnurll
I'm/r;/.' that a aanitary authority having granted permission to
make communications Ixitwecn their pipes emptying into a atream
and housea could not afterwards cut oft or stop up these com-
munications. Charlet v. Finchki/ Local Board' waa urged as an
authority contrary to this view, but waa diatinguished on the
ground that there what waa authorised waa to pass pure water ilown
a pipe into a channel ; that what waa done waa to send down sewage
as well ;• and the principle waa approved that "if a man haa a right
to send clean water through my drain, and chooaea to aend dirty water,
every particle of the water may be stopped, becauae it is dirty."
If a man cannot exercise hia legal right without infusing a wrongful
element he losca 'hat which waa lawful, and accjuires no 8up|)lementarv
incidents whatever. But Cliarles's ciar waa dissented from by Tojen's
Hardy, J., in Bmmt v. [hmatable Corinriition," who followed Stirling,
J., in AhUey v. KMIiaiton Local Board."

. Warhlintjloi
1 2i) ell. D. SlJii. An action for darnHges wan lielil lo lie in FoeUr

Vrbim CouncU {\wm, I K. B. (J4H. a L.c. (105.

•.
'

k',' "f'u
" ''.'"' 1'"''''" '"""' "" i"<e'™l in llio miiltcr. A» a gonenil nil.-.

It would on.y be njiht to griinf 'tn injiiivtion whero the rompany Wfu. wtiiiii in a hiuh-
handed and opjimmve maimer, or Kiiilly of .onie other mineonduct "

1 larporallm

lilZii^ "dJ"'- " '*'''; V"' "i"- '*"""" ^'""y " "<""'y Urtan Canal
I IWKI). 1 Ch. niiri, a a partloiilarly good in«tanpe of the ntrangth of thi« prinriple.

* 22 Lh. U 221. Itrown v. Ihtnstalitc Corporation ( IStttI), 2 Ch. 378.
8 20 nh, P ftll6

„ "23 Ch. D. 707.
i> Inirrani V. Jtrankmme Urijan Ditlriet Couneil ilftitT) "^di -XH

!• (18ll9).2Ch. 378. 11 IIOU J. Ch. 734, alld. {lil92).'2 «. B. 274.

• I..e. 232.

' (lo.ilj,.lch.627.
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SireUon't Drrlii) Hrimrn Cn. v. .»/- r .' :t— »/ /tt-rfni
«fw,T ..vrtflim int.. priv.t.- pB-miw.. Tliroiuh th,. I

'ili/or, ,ir. n.

.11.1

• th,.

! prrmi*.. .Irainnl inf., ,|„. J^,^:„i,„ ih/.n:';.'.:; IZ'^'v'IZm "'T""'
1... ...w.r wa. ,„..l,.,,„.„ ,„ ,»„y oB ,1„ .„rf»n,. «-„t,.r n «,l?

" .^/fe'
... th.. „„l,„,ry .ew»gr. Th.. phiintift,' br..w,.rv w«, l,„ilt aft..r tl
r..n.tn,rl,..„ M th. «.w,.r, «„,! .|r„i„o.l i„t„ it hy „.t,„..rv U Th

W.T,. I .hh. f.,r .„y nuiMnr.. ..,„,.,.,l l.y it. an „ ,h,.jr ra... (I) thai

ownem .,f a «..wor. thov w,t.. Ii»h ,. ; .,r (2) t||„, ,1,,,,.
'

n,,.,.,
un. .T «.,.. I,| ,., ,h.. Puhlio 11, h. I.7.V in that ttv h, 1 : .,",.! ^H„.,r «»" t„ bo r,.„.tnirt,.,l «n,l k.^pt ho a. n..t t., 1„. „ nni,„„..,

.ho f,„.tin« tha, ,h. ;.,.f n.:-;vo;;-,;."i;;7;,;;;,!:i",:;;riv;:;:ss"
l..r

• «h..n umlcr nn.l hy virtu.' ..( .tatulorv .luti'.» nn,l
''"'""

ftiii.n; I .... - .......;_, 1 1 r .. "*nrriii-

I'll".

..wntTK
:

IZT,- 77^' «';•. '"«'i^"»mri,;«i;i;ai,;;.;rh;"a'p„i,ii. i„,iy ,,.,\h:.':;;

Itr.nVr'""';' "',"" "•"'"!•') ri^h." Riv.-".„ hi„,.„.,., ,h.,«;

h«l.il .y ,. th.. nul.h,. I.,«ly ,„ „.,p,.<.t „f „u.O. .lanmK... ar.. ... I...
a»..ortain..,l, n„t t.y o„„„l..rinR h„w matt,.™ wo„l,l „tnn,l if th.. parti..,
...i Id 1... r..Kar.le,l a» »tra„K,.r,. hut l.v r,.r,.r,.nr,. .,„ly t.. th,. JZlll
.»..lcr which tho w„rk8 ar. ma,l... „mi„tain..,l an.l ..nj„y,.,l. An.l ,.lake the p„bh,.h.Kly liable under the ein.um-t«n,.,.» v.,u n.u.t „

^,h„ h
^^ ^ * ™' "'"•'" "" P"''"'^ *'"''y ''>• ""• "'"•""•» in 'l"™ti'.

.

her bv expreM, prov,„„n or r...>,onal.l,. int..n,lnu.nt." The nl liaatinn

n tttnit" ''r
""''""

t''*-
'"•-';• "><"Wl' in '"r„, n,.t lin,if...l, i ,.,„„„.

in faet limited to eases where the public authority has b,.en guilty ,.( '...I.™.,,-.
neKhgenee. or a, it i, .ometime, ex|,re,«..l. „f want of reasonable eare

'"'••
,

,

and .lihgenco.- The difference is great between the ,.WiBati<,n t, .'."'T'""'
'

construct a new system „f .Irainage'an.l the obiiRati..n to Z iew,.;
" "'"' '

hat are vested ma proper manner. In the latter case if the ,,.wer
'" ™ ^ '.*'

f,
t""* "'"^l-«ns..,l aiKl b..o.,mes a nuisance, the sanitaryuuth..nty IS liable under sec. lil of the Public Health Act mr, ' {vtnot so as to include the case of a sewer so used that a filt'hv .lischarg,.

ZZTji I"'"'>-"'«,|nfl"™ces of the volume of water into wl,i.\

I,r B^ '
" "'"'""' P"""""" "' " "P"' I"*" 'l"»'n, say, five miles

W,. are thus fed to the considi.ration of anotlu-r [.rinciple- that M. ,„

,c of'st".
" " "'''''"'''""• Z 'f"

'li»"'"i"n, involved in the'perform- '!CL..rncc of statutory works. We have seen that it is n,.t th,. lal that u
!- '"".»',v

lo,al boar.! is liab e to private persons f..r mer,. failure to carrv out
'''*"

.'nThrmrd"; '
"*"""• ""'"" """ '"

»" "''»'•'""• "'"«"'-"

wZ'J! '
r*""' 1" ';"

.'r
"" '"'"•''i"" "' »<» individual or

i"«Iv of men, who are to decide accoriling to th,.ir ,.wn .onsri..nce
an.l judgment, it would be absurd to say that any other trnlmial

' (IH94) 1 fh. 431.
- :w t 30 Vicl. c. ftC.

' (ISIMI I Ch. 442.
. 3S * 3D Vi,.t. ... .13, 1 If)

/w^;^^_5,;?s^?^^vs«;^^,'^^y'y/f;/ '-"' "•

_' »"on V, /orWnJc rrf»,»r„„m;,|i,i,Ki|2y B MX
llnmnilm [harlof) v. Ikrb) t,Vpor««,» (IIK),',|, 1 ci,. o,,.-,,

j;;).
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Lord
Huhbury. C.

is to inquire into the grouiulH and reasons on which they have decided,
and whether they have exercised their discretion properly or uot."^
Or, as Oockburn, C.J., expressed the principle in a case where the
question was whether a mandamus should issue to a vestry to make
seweri under the Metropolis Management Act, 1855, " In order to
fonstitute a sufficient writ there ought to appear upon the face of it
a present duty to be performed and a non-performance of such duty.
This writ only states a general duty in the vestry to make the works
in question, and does not show that in the particular instance it is

a present duty to make them."'
WhntiK.i

^
"Discretion," as described by Sir Edward Coke,!* "is a science

sirElwaril
**' "nilerstanding to discern between falsity and truth, between wrong

Coke. and right, between shadows and substance, between equity and
colourable glosses and pretences, and not to do according to their
wills and privatts affections ; for as one saith, talis discretio discretionem
confnndU." This expression is modernised by Lord Halsbury, L.C.,
"discretion means when it is said that something is to be done
within the discretion of the authorities that that something is to be
done according to the rules of reason and justice, not according to
private opinion, according to law and not humour. It is to be, not
arbitrary, vague, and fanciful, but legal and regular ; and it must be
exercised within the limit to which an honest man,competent to the
discharge of his office ought to confine himself."*

Where the The considerations applicable where the duty is of a discretionary

iKreSonary °**"r^ ^^ ^ell pointed out in some American cases. In Johnston
' V. District of Columbia,^ evidence was tendered that the plan on which a
sewer had been constructed by municipal authorities had not been
judiciouslydetermined on, but was held inadmissible tosupportan action
against the municipahty by the owner of land injured by the overflow

i Rex v. Mayor, *c. of Ijondon, 3 B. & Ad., per Lord Tenterden, C.J., 271. See
also Rex v. Arelibishop of Canterbury, 15 Eaot 117; Reg. v. Viattora of Middlesex
A»ylum, 2 Q. B. 433 ; Rex t. Bishop of Gloucester, 2 B. 4 Ad. 158 : Wriqhl v. Fawretl
4 Burr. Mttl.

a The Quren v. Vestry of St. Luke, Chelsea, 1 B. ft S. 912 ; The Queen t. T<atenham
Local Board, 9 Times h. R. 414 (L\ A.). There is a case of the negation of iudiciitl
dJHcretion in Carf<T v. MeLaren.lj. R. 2 H. I... (So.) 120. In Reg. v. Guardians of Efmm
I'ni'.n, II W. K.51I.'J, a case on what is a good return to a mandamiiH, the limits of thci
liability of a local board, are diwussed, and also the principles by which the court
vill be guided in considering thrir duties and liabilities, Mcader v. West Cowes Local
'Joarrf (1892), 3 Ch. 18.

3 Booth's ease, Tt Co. "Rvp. 100 a. Callis.RoadingonthB Statuleof Sewers, 112-115,
disriisses " What Commissioners of Seweis may do by discretion," wjiich ho terms
a " herb of grace " and subdivides into three degrocK, discretio generedis, dioeretio legalii.
disrrctio s]>eeiali». " Legalia discretio is that which Sir Kdward Coke meancth
(indsettcth forth in /?oflfa'4 and Keighley's cases,Koe est scire per legem quod ait iustuvi

;

and this is merely to administer justice according to th« preacribod rules of the law

:

and herein is this discretion limited, that it go nut beyond or besides those laws whic)i
are to be executed; and this discretion is to be governed by the laws, for CVeri
saith, Sapientis est judieis cogitare. tantttm sibi esse permiasum quantum ail eommisaum
aut creditum." As to the distinction between a wide and general discretion and it

narrow one. f*co .AOeroft v. Bishop of London (1891), A. C. BOO, where Rex v. Millx.
2 B. ft Ad. 578, is cited. Sec the note on "discretion," 8 How. St. Tr. fl5. Lont
Mansfield said, in Rex v. Wilkrs, 19 How. St. Tr. 1089: " Discretion, when appheil
to a Court of Justice, meana sound diftcretion guided by law. It must be govenieil
by rule, not by humour ; it must not be arbitrary, vague, and fanciful ; but legal uikI
regular." Also see per Willes. J., Lee v. Bude ami Torringlon Junction Ru. Co., L. B.
6 C. P. .WO ; and per Jessel. M.R., In re Taylor, 4 Ch. D. 1.59,

t Sharp T, Wakcfirld (1S91), A. 0. i7'J. Sit- ii,y. v. IMtJcr, 33 L. J, M. C. iOi.
a case cited by the Lord Chancellor, iii Sharp v. Wakefield.

s 118 U. 8. (11 Davis), per Gray, ,1.. 20. The leading authorities are referred to
in the judgment, fluleJiins v. Frwtbnrg, 08 Md. 100, Am. St. R. 422.
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r,! n*"*'"""
*'"

'T",- "?? '^"'''" "' ""' ""licipal authentic, R„l„„tdi..
in adopting a genoral plan of drainage and dctorminin ' ,-hen and ""i™ '«

»

where sewers nhall be built, of what size and at what levi-I arc of a '"'t"jufui judicial nature, involving the exer<^i»e of deliberate iudcraent
"""""">'•

and large discretion, and depending upon oonsiderations affecting the
public health and general convenience throughout an extensive
terntory

;
and the exercise of such judgment and discretion in the

selection and adoption of the general plan or system of drainage is not
subject to revision by a Court or jury in a private action for not suffi-
ciently draming a particular lot of land. But the construction and
repair of sewera according to the general plan so adopted are simply
ministerial duties

; and for any negligence in so constructing a sewer
or keeping it in repair, the municipality which has constructed and
owns the sewer may be sued by a person whose property is thereby

IhiT^.I ^^'""' '"" ^™ Y°*.'^»»''' Denio, C.J., says: "It is not J„d,»„i„f
the law that a mumcipal corporation is responsible in a private action Do"i". CJ

.

for not providing sufficient sewerage for every, or for any, part of the %?"","
city or village. The duty of draining the streets and avenues of a SljL
city or viUage is one reqmring the exercise of deliberation, judgment
and discretion. It cannot, in the nature of things, be so executed thatm every single moment every square foot of the surface shall be per-
fectly protected against the consequence of water falling from the
clouds upon it. This duty is not, in a technical sense, a judicial one
for It does not concern the administration of justice between citizens

;but it IS of a judicial nature, for it requires, as I have said, the same
qualities of deliberation and judgment. It admits of a choice of
means, and the determination of the order of time, in which improve-
mentB shall be made. It involves, also, a variety of prudential con-
siderations relating to the burdens, which may be discreetly imposed
at a given time, and the preference which one locality may claim over
another. If the owner of property may prosecute the corporation on
the ground that sufficient sewerage has not been provided for his
premises, all these questions must be determined by a jury and thus
the judgment, which the law has committed to the city council or to an
administrative board, will have to be exercised by the judicial tribunals.
Ihe Court and jury would have to act upon a partial view of the
question, for it would be impossible that all the varied considerations
which might bear upon it could be brought to their attention in the
course of a single tnal. Such a system of law would be as vexatious in
practice as it is unwarranted in law."-

• MilU V. Cilf of Br'mUyn, 32 N. Y. 495.
8 Cp Forbad. La CoikKrwnq, Dmrd, 4 Fx. D. 110-a judBmcnt of Poll.Kk lirciMidenng the kw u to diicretionary powi-t» v- ooinnii,.i,>nc.i» In ivlrt „,J V ./i

hschequer Chambci, before Jorvs. C.J Pollock. (; R f'«»t 0.-11 w.ui^^l a
Ta|f™rd JJ^, .„d P.rke, Ald=™n Pli'.r.ndX^i.'; Sk^^^^^tg'^KrS^^^^^^IkQch (Ixird tarapbcy, C.J., and Crompton. J., Erie. J., dissontine) and Xo theQuoon'. Bencl, .a«». n. Queen v. La„,. * Y. Rg. Co., IK * B 2^8 Jj, 0»ct» v<l.». K,. Co., 1 K. * B. 253

:
at «(U

: that " to .ay that then, ifno dSe;e„™ Wweeii
rS^TrT™,' '°<^*'>"1» "'""'liorit,, who,, f„u„d in such raU.a, ActT i. . mS
»,n,,.

,
at 865: It leemi to u., therefore, that the»e Ktatutc. .i.t., the .necial Artsof the compiinyj do pot east upon the plaintiffs in error this d>,tv. rither Cr e„.„."

;,:^1,;;',hi' '."."I'f,"™'
">?'»' -"Sll" lo «dhe,e to the plain meaning of ihe Word,nwd by the Legislature, wh,ch ore ,„r,uii«ivo only; and that there is no renMn™

STctC'" a^TT^-'S-"
''7'''

'''•'''''T'
'"»'"'' "<» '">" thair^turS

rr«?. i^ ? .1 . ,v
'"","' "'"""'" "•"' "" "'"""!«">"" cannot be,upperfed,upon the ground that the radway company, having exerci««i .on,, of their ^w.r^
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Yet if works, to undertake or to leavo in the discretion of the

corporation, are undertaken, and negligence ia shown in the construction,

the corporation in liable.' Thus in Child v, CUif of Boston,^ damages,
occasioned by reason of the flooding of the basement of the plaintiff's

house with drain water, caused through permitting a waste weir to be
closed, were held recoverable ; because the damage arose from a
failure projierly to work the sewer appliances and to keep them free from
obstruction ; and this was purely a ministerial duty, *' and the defen-

dants were liable for negligence in it:i exercise to any person to whom
their negligence occasioned an injury."^ On the other hand, in Hill v.

City of Boston,^ the case of a child injured through falling over

a staircase, dangerous through origitml construction^ in a schoolhouse
provided by the city under a statutory obligation, an action was held
not maintainable against the city for the injury, as it is " well settled

in this Conmionwealth that no private action, unless authorised by
express statute, can be maintained against a city for the neglect of a
public <luty imposed upon it by law for the benefit of the public, and
from the performance of which the corporation receives no profit or
advantage.'"" With these cases may be compared the Scotch case of

}yisfly V. Aberdi-cn Harbour Commissioners^' where the substitution

of a new and safer method of laying rails for an existing method
involving more risk, was held a matter within the discretion of the
defendants with which the Court would not interfere.

These decisions point to twofold functions on thd part of public

bodies. They have, first, to exercise their discretionary administrative
powers as to the advisability of undertaking proposed works, and as
to the general manner in which the work they determine to undertake
is to be performed. Thus a corporation are unfettered by legal con-

straint, so far as a private action against them is concerned, in deciding
whether they will have a system of drainage and sewerage, and as to

the proportions of the system and the sum to be appropriated to its

cost. Having decided this a new liabiHty arises. If injurious con-
sequences to an individual flow from the carrying out of the plan
actually determined on, an action is maintainable for the loss caused

;

and made part of their line, are bound to mnke the whole railway authorised by their
statute. It itt unnecefsary, hero to dotermino the abutract propoaitioa that a work
whieh before it ia begun ia permiwiire, is, after it is begun, obligatory. We deitiro to
be understood aa assenting to the propositiou of my brother Erlo'(l E. k B. 206)
' that many ciihes may occur wIktc the exercise of some of the compulsory powcnt
may create a duty to bo enfoned by mandnmuH.' " " The right of mandamus
lies " •' where an uiferior court rcfuxes to take jurisdiction when by law it ought to do
MO, or where, having obtaincil juri^liciion, it refuses to proceed to its exercise. It
docs not lie to correct alleged errors in ihe exercise of its judicial discretion "

: In re

UoUon Parker, i:il U. R. (24 Davis), per Field. J.. 220. The Queen v. Adamnon, I Q. B. D.,
jjer Cockbiim. C. .T., 205 ; with the comment in Ex parte. Lewis, 21 Q. B. D. 195.

1 See AsM<:y v. City of Port Huron, 24 Am. B. o.'ii, iind note .1.^(1 ; Leader v. Moion,
2 Wrn. Bl. »24 ; Jonra v. Bird, !i B. 4 Aid. 837. In Urine v. O. H'. Ry. Co., 2 B. & S.

(Yompton, J., 411. says: " Tlic diHtinction is clearly etttabliithed tJetwecn damage
from workx nuthoriHcd bv wf ntntes, where the party generally is to have comjienHation,
and the authority in a bar to an artion, ana damage by nntson of the work being
negligently done, an to which the owner's remedy bv action remains "

; and thift

statement is adopted by the judges in The Meritey Dorkt and Harbour Board v, Oibbs,
L. R. 1 H. L. 1«. 112. Clolhirrv. Webster, 12 0. B. N. 8. ?!». was an action for negligent
luying of n sewer, and was held maintainable. See Cojt r. Paddington VeMry, fi4

L. T. .'JOli. 2 86 Mass. 41.
3 8(1 Moss. .'•3. 4 1 22 Mass. 344, 23 Am. R. 332.
i earmark v. Srhool Board of Wick, 10 Rettie 812, is a ciise of deteriorated con-

dition, not of originnllv imnnfp eoni'trU''tion.
fi 122 Mh«h. :».-).

T (1887) 14 Rettie 445.
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for instance, if the effect of the plan of drainage is to collect water and
to cast it on the land of any one, where of its own accord it would
not have flowed, the corporation ho acting arc liable ; because they

have no more right to deprive a private citizen of the enjoyment of his

property than any other private citizen has.

If it is sought to escape responsibility by showing that the work
is efficiently done in accordance with a predetermined plan,' and that

the injury is caused by the defect of the plan itself, and it is contended
that for mere defect of plan there is no liability on the corporation,

since the determination in regard to that is discretionary or judicial,

the answer is that so long as the plan is merely passively ineffectual,

so long as it does not afloni to all the wholi- benefit they may have
reasonably looked to derive from an efficient plan, the contention

that no action hes in respect of the defect is a sound one ;- but where
the plan in its execution involves an actual invasion of another's

property, there is no protection ; or, to state the matter somewhat
differently, against the mere incompleteness or inadequacy of the

plan as a solution of a given problem, there is no redress ; but sueh

incompleteness or inadequacy is of no avail as a defence to an action

for trespass or interference with the property or rishtH of others.-'

The principle is neatly stated by Lush, J., in Hnll v. The Mm/or, <&c. of

Batley :* '* If damage ensues as the consequence of work properly done,

it must be sought for by a claim for compensation ; but if, as the

result of negligence in the doing of it, it is properly the sulfject of an

action."

The subject has been discussed twice in the Privy Council— in

PresideiU, dc. and RiUep^iyers of Colac v. Sumftwr/ield,'^ and in Cor-

jtoration of Raleigh v. Williams.* In the latter case it was argued, on
the one hand, that if work constructed under a by-law duly passed

turns out in the result not to answer its purpose by reason of some in-

efficiency or some defect which a competent engineer ought to have
foreseen and guarded against, or if the result of a drainage work, for

example, is to damage a person's land by throwing water on it, there is

acti'^nable neghgence on the part of the municipahty. On the other

hand, the contention was that when an engineer is employed by a

municipahty to do work, the municipality thereupon becomes a

helpless instrument in the hands of the engineer they employ. The
Privy Council negatived both these contentions, but without formulating

any definite principle in substitution. The hmits of liabiUty they

marked out seem, however, to accord with the cases we have been
considering. The municipality, says Lord Macnaghten, "cannot

indeed modify the engineer's plan themselves. That is no part of

their business. But they may return the plan for amendment if

they think that it is not desirable in the shape submitted to them. If,

however, acting in good faith, they accept the engineer's plan and
carry it out, persons whose property may be injuriously affected by
the construction of the drainage work must seek their remedy in the

manner prescribed by the statute."

Yet where the work done has become insufficient and cannot be

1 Aihleif V. Port Huron, 24 Am. R. 552, and the cmch there citM.
" Cp. Strelton'a Derby Brewery Co. v. ilayor. dit. of Z)(rfcy (I8W), I Ch. 431.
3 Ruck y. WiUiavu, 3 H. & N. 308.
t 47 L. J. Q. U. I4H, 151. 6 iitmS) A. C 187.

• (18&3) A. a 540, 550
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Itawthc 1
Corporation

used without infringing rights of property, the continuation of it«

user was held negligent in Hawthorn Corporation v. Kannuluik. ^ A
v.E'S*. 'watercourse was taken over by a local authority and made into a

public drain which became insufficient and in time flooded the lands
of an adjoining proprietor. The Privy Council found it " difficult to
imagine a more conspicuous example o! negligence than is shown by
repeatedly pouring offensive stuff into a receptacle or channel proved
over and over again to be insufficient to hold it and pass it on. The
municipal authorities might just as well pour this stuff directly on the
plaintiff's land." The case of StreUon's Derby Brewrrtf Co. v. Mayor
of Derbfir at once occurs as presenting similar facts having a dissimilar
conclusion. The distinction is manifest. There the plaintiffs, by
connecting with the insufficient sewer, brought the overflow on their
premises.

'^?*'°- • It is more difficult to reconcile Lord Macnaghten with himself

SrSeSr '^ ***** Raleigh Corporation case r" " It was argued . . . that if the
Corporation result of a drainage work is to damage a person's land by throwing
aue. ^ ^

water upon it which would not otherwise have come there—that is

actionable negligence on the part of the municipality. This argument
in their Lordship's opinion is wholly untenable." The distinction
probably lies in the finding in the Hauihorn CorponUion case that
" a number of subsidiary channels have since been made by the
municipal authorities of Hawthorn, or with their jwrmission for the
puriHtse of running off the storm water and sewage into the main
drain ; '' and that " se- T-al ineffectual complaints V were made of
their doing so. If the di.-.iige were only the result of the ineffective
but not negligent exeru' jf statutory powers we have seen* that no
action would lie. The cttse does not seem within the principle of

Condition I Corporation of Parkdale v. Weat,^ followed in NoHh Shore Ry. Co. v.
^edentto Pion,^ that it is a condition precedent to exercising statutory powers

ofaSS^ affecting other interests than those of the body exercising them that
powers that the prescribed means of ascertaining the compensation due should be" taken aiid the amount of compensation be paid, tendered, or deposited.

If this is not done the execution of the work is illegal, and an action
by the party aggrieved is the proper means to seek redress.

The American rule, which is identical with the English, has been
well stated ; where a municipal corporation in making a pubUc im-
provement, diverts the flov of surface-water so as to cast it upon the
land of a private owner, and such result is the direct and necessary
conseqmnce of the improvement when the work is performed carefully
and skilfully, there can be no recovery, the damage being c( nsidered
consequential. But where such diversion of the water is unmmsmry,
and results from negligence in the execution of the improvement,
then the rule is different, and a landowner whose land is injured
thereby may recover damages from the municipality.'

In a Canadian casc,^ where an owner had without the authority of
the corporation connected his drain with a sewer belonging to the
defendant corporation, which, becoming choked, caused an overflow
of the drain, for which the owner brought an action against the cor-

» (1906) A. C. 105. a (I81W) 1 Ch. 431.
» (I893)A. C. 550. * Jn/c, 317.
s 12 App. Caa. 602. Saunby T. Water Commitsionert of LontUm (Ontatio), (190G).

s 14 App. Cas. 612. 7 Thompson, NeftliS^n'^e, { 5900,
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. VorpontioH of Ht. CtUherinu, 13 Unt. R. 309.
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poration, somo valuable remarks were made by Cameron. C.J.,* on the
liability of a cori>oration for damage caused by the overflow of drainit.
First, *'

it must be shown affirmati ?ly that the corporation required the
property owners to use the public drain by connecting the private
drains therewith. Secondly, that the drain or sewer has been im-
properly and negligently constructed, and injury results in consequence
of such negligent and improper construction, or that the same has
become obstruct«!d and the corporation has negligently omitted to
remove the obstruction within a reasonable time after knowledge or
notice of the obstruction, and injury results to the plaintiff after such
reasonable time for removal after such knowledge or notice has been had
by the corporation

; or third, the corporation brings to the plaintiff's
land, by means of the drain or sewer, more wat«r than would otherwise
come to the same, and pours it wilfully upon the said land, or after
bringing the water to the land negligently allows it to escape and flow
over the land." In the case before the Court no action lay, for the
connecting with the corporation drain was the plaintiff's own and un-
invited act ; but, disregarding this consideration, there must be some
positive act of negligence to import chargeabiiity.'

Vis major is a valid excuse for the non-performance of a statutory
duty.3

^

In the case of powers 'prima facie discreuonary, a further distinction
must be drawn between, first, those where the object, for which the
power is conferred, is for the purpose of enforcing a right ; in which case
there may be a duty cast on the donee of the power to exercise it for the
benefit of those who have that right when required on their behalf.
When there is such a duty it is not inaccurate to say that the words
conferring the power are equivalent to saying that the donee must
exercise it. Secondly, those where the discretion is absolute.

The rule for the distinction of these two classes of cases—those
where there are discretiona'-y words coupled with a duty and those
where the discretion is unfettered by a duty—is expressed by Lord
Cairns, C, in Jvlius v. Bishop of Oxford ,-* discussing the effect of the
words "it shall be lawful," he thus discriminates: "The words 'it

shall be lawful ' are not equivocal. They are plain and unambiguous.
They are words merely making that legal and possible which there
woiUd otherwise be no right and authority to do. They confer a
faculty jr power, and they do not of themselves do more than confer
a facuhy or power. But there may be something in the nature of the
thing empowered to be done, something in the object for which it is

to be done, something in the conditions under which it is to be done,
something in the title of the person or persons for whose benefit the
power is to be exercised, which may couple the power with a duty,
and make it the duty of the person in whom the power is reposed to
exercise that power when called upon to do so. Whether the power is

one coupled with a duty such as I have described is a question which,
according to our system of law, speaking generally, it falls to the

1 13 Ont. R. 379.

2 In Stainton v. Woolryck, 26 L. J. Ch. 300, the execution of drainagt* w.irks
imidontally inter "ered with the flow of water from a spring, hut the Cburt rt-fusetl
(in injunction because the works were authoriacd by Act of Parliament, but if tho
injury had bfien caused by the improper or unskilful execution of them, then the
< iiurt would have granted n-lief.

3 Hirer Wear Commiainoner^ v. Adanuon, 2 App. Cas. 743 ; In re Riekmond Gas
'! V ,tf<iyw. ie. of Itkhmortl l\SW3), i Q. B. 5ij.

4 6 App. Cm. 222.
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Court of QueenV Bench to decide on an application for a mardamuH.
And the words ' it shall be lawful ' being, acconling to their natural
meaning, permissive or enabling words only, it lies upon those, as it

seems to me, who contend that an obligation exists to exercise this
power to show, in the circunistances of the case, something which,
according to the principle I have mentidiied, creates this obligation."^

UiirviiHonnM«> That a local body has discretionary power does not avail to protect

d?MmToJ^*ot
**'*^™ '" *° unreasonable exercise of the power or in its exercise for an

Itiwful. oblique motive. An authority conferrwl for some definite purpose
must not be abused to secure some other end. If this is shown to be
attempted, the Courts will enjoin the local body. The discretion must
be used in good faith and reasonably, though—to use a familiar phrase—
" the Courts will not be astute " to fix an unfavourable sense on

ambiguous actj*. The discretion allowed is a real discretion, not one so
illusory that the Courts will strive either to direct or to supervise.

A distinction of some importance still remains to be treated—
that between a corporation and a natural person with reference to the

nnti'iral power of incurring liabiHties. A natural person is presumed capable
liereon with of acquiring all classes of rights and becoming subject to all classes of

liabilities within the range marked out by the legal system of the State
of which he is a member. But a corporation has a definite scope and
limit, outside which it may not presume to act without risking its
very existence. If, on the true construction of the instrument creating
a corporation, it appears—whether expressly or by i^iplication is of no
moment^—that the corporation is precluded from acting in any
particular way, a contract to act in that particular way entered into
on behalf of the corporation is wholly void, and cannot be ratified.*

A more difficult question is whether a corporation is liable for a tort
distinctly authorised by it, yet outside the limits of the corporate
powers.

)f agent There are a large number of railway cases where the point is whether
ar bind- acts admittedly wrongful, done by the officers of companies in assumed

advancement of the companies' interests, are within the scope of the
duty of those officers sufficiently to render the companies liable for

their misfeasance
; or whether, in any way, an implietl authority to do

them could be inferred so as to charge tlie companies for the fault of

their officers. The conclusion from them is tnat an agent has no
implied authority to commit a tort ultra vires, and cannot on that
ground merely bind his corporat'on."

II. When ex- The question now to be considered differs from these in that an

m^^ttw'' express and definite instruction exists to do an act which when done
vitravirea. is wrongful and outside the objects of the company's constitution.

To what extent, then, is the corporate property bound to compensate
the wrong done by the direction of the corporation while professing
to act, and believing themselves to act, as a corporation, though in a
manner not authorised by their powers ?

1 See Dormant v. Fumeaa Hy. Co., II Q. B. D. 502.
2 The Mayor, tfec. o/ Wfamimstfr v. L. tfc N. W. Ry. (1905) A. C. 420.
3 Rex V. Mayor, Ac of l(mdon, I Show. (K. B. ) 280 ; 8 How. St. TV. 1039
4 Asfibury, «tc. Co. v. Riche, U R. 7 H. L. 073. RaroneM Wevloek v. River Da-

Co., 10 App. Ctia. 354. Whenever a duty is imposed on a puUic body, coota in-
cidentally and necessarily incurred in protecting the interoBts and duties of such body
may be paid by means of any rate the body has power to make : Tkf tjaeen v. Whilf^U Q. B. D 3iHi A. a. V. tV^ry u/ Lufnbtih, 4 Times L. R. 2r»7; A. U. v. Mayor „/
Brecon. 10 Ch. D. 204; Leith Council v. LtttA Harbour d; Docks Comminaioner* {189U),
A. C. 508. 5 Poulion v. L. <fr S. W. Ry., L. B. 2 Q. B. 534.

iKirations.

1. When
authority Ic

act implied.
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The point is alancnl at by iJlackburn, J., in

Hy. Co., where he says : " In the present ia.i

PoiiltoH V. L d S. fV. Ilia, kl.iira.
"

, in PitHlhtn

L, .( S. W.
ase an act was done ijv •' '" '"''«'''

the station-master connletely out of the sc.ipe of his authority, which i '-.f

authonsed him to do, and a thing which could never be riirht on the
part of the company to do. Uanng no pomt themselves thci, mmuil qim
the st,Uum-,nmlft ani, mmr to do the act. Therefore the wrongful
impnsonment is an act for which the plaiutifl, if he has a remeily at all
has It against the station-master personally, but not against the railway

acS^'ted''
"'" '" "^""""''"'^'^ "''"' "'" ^"'* "">t li""! l™g Ix'en

In Hnrtmn v. Tappendrii^ an action was brought against members of ;/„,,„„„ ,.

a corporation in their pnvato eliaracters (or acts done in their corporate 7V,„. „*

,

capacity. It was questioned by Lord Kcnvon, notwithstanding two
early cases,' whether the defendants were liable. He referred to acase ho had argued before Lord Mansfield against VVadham College
where the Master had great objection with resjiect to the facts
agreed upon by a majority to be returned; conceiving that he would
thereby make himself individually liable to the consequence but
Lonl Mansfield ov,.rcame his dil)icult,v by an explicit declaration thatwhat lie thus did in his corporate capacity could no-: hurt him in his
individual character." The case itself does not seem to throw any light
on the point now being considered, as the act for which the defendants
were sued was of a judicial nature, and the defendants acted to the
best of their judgment.

In Maundv MonmouthMre Cmuil Co.' the question was whether \l„u„d vtrespass would he against a corporation for the acts of its officers done -i/™™.,.,/*.

withinits authonty
; Yarborongh v. Bonk of Enqhnd,' was held to f.'"

''"»"'

conclude the matter in the athrmative. The case was argued on
"'

motion in arrest of judgment, and a valid mandate from the Bank to do
the wrongful act was presumed.

As against the application of these decisions to the present question
It may be contended that the acts done were committed about a
matter necessarily incident to the corporation business, and that
had the corporation not been held liable, an immunity from liability
for torts would have been the necessary result.

In Fergwson v. KinnouU: Lord Brougham, commenting on Hnrmnn i „„,
V. Tapj^n, notes that though Lord Kenyon and Lawrence, J. lir™,!,,,,,,',
express doubts how far individual corporators can be sued vet not-

''"''" '"

withstanding this Lawrence, J., appeared to hold "that the action (^',r"^r'lay, if the defendants had in their corporate capacity tortuously
L. R. 2 Q. B. M«.

s -«. noteto «o»»J ,. itMtmxilhMr, fnwil f,,., 4 M. * (!. 4.-.2, <lliii« ,t 4,Wiiotf(r), ,»fera(„. BmAbr. Corponition. 43.whi!ri!Lil,. A«»i.. 22Edw 111 ll«( „l 07

.
'„'"?' *

'
™.'''i'> •>"» <--|i. the ..mr ju.lge. The Kiw, v. Il«llu..d, .'> T. R. 007 023

»,''„. -JTlii'";'"'
'»'""*»''» I""'". «n<i fMlioii in Iho Oily (ol (-anterbury). (hey

•ilve»(a.Ithink. forno iidgmentwmgivon."
.... US'", "iim

• |1842)4M. 4G. 4ii2'
*

. tJi^^mUt^W"^ "" I™™'"* on the ea»es i. eolleolej in the judgment
„f lord Ellenborough, C. J. ' » O. t F. 303, 4 St. Tr. N. S. 822.

VOL, I,
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Hawker.

prot'urod tho acts oomplttinoil of to be dono by the corporate body ; and
both he and Lord Kenyon agree that, for injurious acts wilfully and
maliciouBly done, the eorimrators were liable in their individual

character, though not for mere error of judgment." But the case in

which this remark occurs is a Scotch case, in which the same learned

lord had previously remarked :
" There is a great laxity in the Scotch

law as regards cori>orationw. Ahnust any set of jwrsons authorised

in any way to act together, or continuing to act together for a length of

time, seems to bo regarded as a corporation.''' Lord Brougham's
opinion seems moulded with Htrict reference to the local facts before the

House ; for he avoids enunciating any definite proposition on English

law, and distinguishes a Scotch corporation from an English one on the

ground that "new corporations witli us "—i.e., in England—*' can
only be created by statute or by grant ft"'ii the Oown ;

" while in

Scotland " many private persons have the jiower of granting what is

termed 'Seal of Cause,' which creates a corporation."^ Notwith-

standing that the head note to this case, as reported in the State trials,^

states the proposition without limitation :
" Where the refusal "

—

to perform a pubbc duty—" is the act of the majority of a corporation

or other body, the members of the majority are individually liable," a

proposition so broad as this does not appear anywhere in the speeches

of the learned law lords. The nearest approach to it is in the

speech of the Lord f'hancellor,"* where the ground taken is the same
as that taken in Hick v. PUkitigton} The wrongful act was not a

corporate act, but the act of a collection of individuals. Where this

is so, individual liability follows ; and the test of whether any act.

though wrongful, is a corporate act, or the act of a collection of in-

dividuals, is indicated in the argument of the Solicitor-General" to be

whether in doing a thing they have a right to do as a corporation, they

are guilty of a mere error of judgment, or whether in doing a thing they

have no right to do as a corporation they act perversely.

The question of the individual liability of a member of a corporation

did arise in MUX v. Hawker,'' where an i^etion was brought against the

surveyor and members of a highway board in their private character

for acts committed by the surveyor under the order of the Board.

From the course taken at the trial, the fact that the act done was
wholly outside the powers of the Board was 'iken for granted. The
element of perversity was, however, absent. The majority of the Court

held that in respect of corporate acts the individual members of the

corporation could not be sued. "It is clear that this is so when the

corporate acts are such as the corporate body is qualified to perform,

and the resolutions and acts of the members are only introductory to the

corporate body acting in the matter. But it is equally clear that when
the acta are such as the corporate body is not by law qualified to do.

and the corporate body, if they pretend 'o do them, are acting uUm
vires, then the mere fact of giving a corpo.ate form to the act does not

t 9 a. & F. 301.
2 The Scotch law ia considered in Orat/ v. ForbfJi. 6 CI. 4 F. !156.

» 4 St. Tr. N. 8. 7H5. In 9 CI. & F. 251, the head note on this ptiint is :
" If th-^

law cta*ti* any duty upon a pRrson which ho refiisen or fnils to perform, he is Bnswenililr

in damages to thoM whom his refusal or failure injures. If sfiveral arc jointly bouiul

to perform ihc duty, ihey arc liable, jointly and severally, for the faihirv atitl rL-fuanl."

* L.f. 808.
5 Carthew 171.

• Sir W. FoUett. arguendo, 4 S. Tr. N. a. 801.
T L R 9 Ex. 309, L. R. 10 Ex. 92.
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Lord Chief Baron Ifelly) dijsented. In . judgment in which all the K,.ll, UBauthontie. are collected and connidercd, hi thought it ",ottlod lawSu"'that no action lie, «g«m.t the individual member, ot a corporationor a corporate act done by tho corporation in it« corporate capacityunl™ the act be maliciously done by the individual- Xrged, and th^

un e„ the act „uUra ««, and is not, and cannot be, in contemplation

hable for a tort committed m his corporate capacity than for a debt dueby the corporation. In either case I am of opinion that the actionmust be brought against the corporation in its cornorxte char;,. f.T and

decUned 't"o ,W^I '".f'"'""'. 1!?'"l'r" ?''" Exchequer tliamber Onnppeal.oueclined to decide the point, Blackburn, J., saying :' " It is one of K»'-fcv»'
considerable importance and great difficulty. If it" vere nccessuv to

'l'""''"''.

Slv'whenTt"?' ^"t't "''r '""' '°-o-^";aTorand,e.S!'possibh. when we had considered it ourdecision would not be u.iammoua
. . . We think It better, therefore, to leave the decision of the Court ofExcheouer upon that point as it is. We leave it with the authority ithad before-no better and no worse.''^

auuioriiy it

The remark of Kelly, C.B., obviously refers only to the former of Kolly c n .

a«t,dr/4-:;'il''* •^'T'
"'"'"' r^P"™*'™' "''"i »•'"' reasonable l-"?.;'."-''

latitude eiTin theirjudgmciits and so infringe others' righta. Straneelv ^'"'""y
enough, Ferguson v. Kinmull doe, not seem to have been cited in the

' '

nr^llT t*"; " '"'*X^'°f '" ""^ iuJS'"™'-'. either in the Exchequeror in the Exchenuer Chamber
; yet Kelly, C.B.'s, language might wellbe used as baseJ on the distinction indicated by the SohcitSenera

used as an authority against individual liability where the wrongful act
IS perversely done under the shadow of a corporate name ^
in JivXv"'/

*<'"2'"'^™.''yl'0"l Bramwell in giving an illustration I,onl B,.„,.

Lf, K ^' f '^"f"- , " "'" directors even, by resolution at "'ll '"
their boaru, or by order under the common seal of the company," f^V' r

JZr'lr"'^^' "i'5
""' """^ ">' P''"'"S down a solicitor who had '

"' ^''

Zw tf?'" '°r«l' ^Tf^". "«"'"»' t''™' *" "''" » prosecution
against that man, if they did it from an indirect or improper motive noaction would be against the corporation, because the Lt™ the par ofhe directors would be uftra vires ; they would have no authority to do

K,llv r R "^k "^^t"
"'""^' *™" '"' '"""" the exception stated by

for A"„ r
"

.'"" corporate name be (is) used as a mere colour
or the malicious act." Under the doctrine of Ferguson y. KinmuU
the peccant directors would be individually liable for their torts

<lown"is th./"!
'^" "" ^^uf"" ' '""''''• 'J'''"" the rule laid I.„int «..,lcd<lown is that a corporation is liable to the same extent and in the same '•' ^""i"'-

actsTnd''^l1te\"u"''''''"'^'?M'"''*''''''™'^-'J"''™'''''ftheirwrongfulacts, and will be held responsible in a civil action, at the suit of an
L. R. 9 Ex. 317.

c. c. fsj.
'" ^ 'rA.°;^'i"sr

"'"' '' 'Trrioif»»;
^'"'' " ^'•

,»4p.r5U':;;jssrs Zs:^rs7::z:^ -°
? it

Si^'Vt.'f^r.i^i" 'Si.]- ^^'•fi^'^^
r"i.""HLE(r„r4s«,7s

1!

1 App. I 1.251.
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ill NnlivHiU
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V. Printin;
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injured party, for every grade and UeM!ription of forcible, malicious,

or ncgliftcnt tort or wrong which they commit, however fon^ign to their

nature or beyond their general powen the wrongful tranMtction or act

may be ;' or, to quote the words of Swayno, J. : ' " ('or[H)rationii are

liable for every wrong they commit, and in such cases the doctrine of

uUrn vireK has no application." " An action may Iw matntaintHl

against a cuqwration for its malicious or negligent torts however
foreign they may be to the object of its creati<m or beyond its granted

powers. It may be sued for assault and battery, for fraud ami deceit,

for false imprisonment, for malicious prosecution, for nuisance and for

libel. In certain cases it may be indictiit for minfeasanre or non-

feasance touching duties imposed u[M)n it in which the public are

interested. Its offences may be such as will forfeit its existence."

The liability was expresseil by Tampbtdl, J., at an early stage of the

series of cases in which the jmint is mooted, in the leading case of

PkiUtdflphia, <tr. Rd. Co. v. Quiglqf^ '* The result of the cases is,"

said he, '* that for acts done by the agents of a corporation, either in

Cfmtrttdu or in delicto, in the course of it« businewt and of their emplov-
ment, the corjMiratiim is rcNponsible as an individual is responsible

under similar circumstances. At a very early period it was decided

in Great Britain, as well as in the United States, that actions might be

maintained against corporations for torts ; and instances may lie found
in the judicial annals of both countries, of suits fo* torts arising from
the acts of their agents of nearly every variety."*

In Lnke Short; c&c. Rd. Co. v. Prentice,^ Gray, J., and in the same Court,

says :
" This Court has often " " aflirmed the doctrine that for acts done

by the agents of a corporation, in the course of its business and of their

emjtloyment, the corporation is res|ionsible, in the same manner and
to the same extent, as an individual is responsible under similHr

circumstances." " A corporation is doubtless liable like an individual

to make compensation for any tort committed by an agent in the course

of his employment, although the act is done wantonly and recklessly, or

against the express orders of the principal." " A corporatior may even
be held liable for a libel, or a malicious prosecution oy its agent within

the scope of his employment; and the malice necesttary to support
either action, if proved in the agent, may be impute<l to the corporation."

The course of the United States decisions seems uniformly to have
run in the channel pointed out in this decision, and the doctrine of

ultra vires does not appear to have been recognised as applicable to the

case of torts, for which corporations are held responsible irrespective

of the hmits to their power of lawfully doing the acts out of which they
arise. The distinction between the case of contracts and torts in this

respect is pointed out in Salt Lake City v. Uollister.^ " The question."

1 Reed V. Ilomf. Saihtga Bank, i:W Masa. 443; c Yi,rk ntid Srw Homp^hin
Rd. (•>.. V. Srhiii/ler, 34 N. Y. 30; Mirchanl" Hank S/ah hank, 10 Willi. (f.S.)
604 ; Central Rd. and Banking Co. v. Smith, 52 Am. R. 3.'>3 ; Tknver, A-e. Rv. Co. v.

//(irrw, 122 U.S. (15 Davis) 3«7 ; 2 Kent. Uom. 2H4, and Mr. HoIibct, uotu to 12tin'<l..

On the liability of corporatioiwt fur th« l<irt« or iiejilinenfCH of thoir clirei-tors, Hprvmii'',

and agenU. ('[>. South Hellon Coat Co. v. A'ortA Eastern Neuvi A'tsoriation, (181M),
! Q. B. 133 (C A,), fw to the I'iroumHtanceei in which a corjwnition may Mue in reH|«'i t

of libel.

3 National Bank v. OraKam, 1(H» U. S. (10 Otto) 702. 3 21 How. {U. S.) 21(1.

* The If'jimwi 'imi^v. then (ritrei aitthnriticx fnr hi" j»-iii«H:it;oT>, Vwl^r o/wi, ,\V/f---H-'

Exehanfii- Company of Glwtgow M. Drew. 2 Hinea. (H. L. Sc\) 103.
6 147 U. 8. (40 DaviH) 109.

« 118 U. 8. (II Davis) 2.Wi Centr^Tmnapartation Co.v. PvRman'HCarCo.. (18H0).

139 U.S. (32 Davi-i), 24, 4t(; criticisod in Dillon Munici|«il Corporation, j 1192. n. I.
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it in therv uiil, " ii< tll« liability "f rnrpiimlimipi m mnlnirh wliiih thi.
law doM nut »iithnri»p thpni to nialti', aiul whiili ur.' wlmllv lii'vond llm
»c(.|)o ot their powem. in novfrni'd by u ditliri'iit |irin(i|)li.. \[m thu
party doabng with tlu' ror|)oritimi in uncbr nii obli(tatinn to ontor into
thp contract. No force or rralraint or fraud in praitiwil on him.
The piiwers ot tlicHc corjiorationii ar.' niaHem of public law o|K'n to hia
eJtamination, and he may and nium. xauijc for hiinaclf as to the iniwer
of the cor|H)ralion to bind itwif by the proponed axreonient."

The I nited States rule aeeins an inlelliniljlr,„ ., , , ,

» "" , and.n-aHoninur.niloiicyol
(roni the arialoKy of the now n'co^rused liability of corporation), at "l"'"""-
bnglnh law for fraud.' for malii iou» proiwcution," for HIh'I ' and for
intentional nii»fca»aiui.,» will prolablv be applied by the Kuiflish
tourtu whenever the [Hiint calls for derision, ailoptiiiK the line of
rcasoniijK indii uteil by Kelly, I'.B., in his disseiiticiit j.id((nient in Mill
V. W««*cr, an-i emphaaiseii by what was said in the Common Pleas
by Lrle, C.J.

:

•• We thin!; it extremely important that these com-
paniiis should be held respMisiblc where thev ailmit they have in-
tentionally done a wrongful act, an<l that those whom they have
injured should not be driven to seek a iloubtful remc^dy a([ains"t their
oBicers or servants, who may be wholly unable to answer the com-
pensation which the jury may award to the injured party."

Thu [mint that has been noted before still remain's. Would the
directors of a coin|iany, inspired individually with private animosity
and who act collectively to avoid individual responsibility, be able to
evade the law by this ruse ? The presence of fraud will invalidate
anything done by its moans, jnd there is little doubt that on the
hndinn of a jury that the cor|)orato name was used as a pretext and
a blind, the individual liability of the wrongdoers would be established.

further It seems clear that a chartered corporation may forfeit KII.ci or non-
its charter by nonfeasance. In the Cili/ of lAindim cn»e' it was con- '"»"""•'» »"
itedcd in argument that a corporation might be dissolved for refusal 1,5°,' ~

to act. In the subsequent case of the Citi) of /jmilon v. Foiuicrc,' «"

.J.

1,10 wi,lr: „» »W r,.llock. („„tr.u-l» (7tli «!.). Ap|i<.n.lix D. Mnill. nt C.r,,,,;,'!,.
l.iwcrK. Ill .Wmos V. «,im*n,„,,4 (V (1071). ICh.™ in (h.inoiTy. 2IM. thi' HoN.e of
l.<jril. Oini-tal <onlribiilion» to U. k.jiod on thii m.-nita. o( s .oinininy to i.iy tli,.
I.l.iinliir. ikbt the uji-l, of tho oom|»ny bciiiK in.iiArient for ttio |i.lr|»»,.. tli.To
,'"'

"i'i2 uij
'•«>'»"*y o' Corporiilora in the Aini'rinn Lii« .M.i((.i2inr, vol. i. llu.

I ftmWei V. i'frsfu* Jo/»( .V(„l Aiiit, L. R, 2 Kx. 2.V1 ; »,«.j,rv O ly «« („
',.- V"

'"' '*"' t''"""'""'". "7 ;
Hogiil Brilith Hank, iV- mrfc Niro'. 38 l^'j til'

:.„. |.m- Loni ( hflralonl, ('., »-,. Tlio Chm.OTy aiw. ,m, not quite <on,i.ti-nt on
ItiH siibjwt. Bnco, Ultra Virt-i4(;inled.). 43)1.

„
",,*°"* ?' .-y"'; *".,'*

S'"''1
" """'T- * •*I'I'- '^- ""I Kdward^ V. Midlaml

Jll. < o., U y. H. I). 287. Sa,. l.owevor, l.oril Br.iinwoll in AbnUh v. X. E Ru (•„
1

1
A|ip. Cm. LVill

; but nolo alao tho riMliirk. of Karl of Sirlbotni'. ot lili. «. to inuli™m II voriwratlon. f At- Ai«v v. J/«yor, s-c. o/ Lirndtm. I Show. 27.''. (K B ) 8 How
M. Tr. Il).1!l. In tllo Qui.n v. Oi-ral Xorth o/ A'n^ii.rf «„. To,, !) Q. B. .11.',, an indi.-lmmt
»a» brld to lie anainil a i-or|«)r«tion for mi»fca»anoe. It «cem« to have ha'U tiiken
lo he inai«i»italile that a cor|«>r»tion u injiutable for a wrongful omimion of duty.
"'

;'"^'T";!'"'' ""•''« Zi ^*'°" ""^ I'tm-ina.U Surply A.Mxmlion. 5 Ann. C.i«.
\fr Ij.rd Rloelcbum, SHll

: The Interpretation Aet ISSd (52 t .« Vi.t c 83) »» •>
I'l

.M,orl and Mcllot, tVown Praeti.e »8 ; C. O. R. 1008, r. 35. Lord Lindley in Cil'iz,n\Ijr AminKc Co. V. bnwn ( HUM). A. C. 423. h.id the «ati»faction of deoidinn iiidicially
Hliat he had long niaiiitainod at* a teit writer, that a enrpornfion may 1»> guilty of
niiitiee. and that a liU^I published by a servant in the eourse of an enipIoviiHtit th it
"< authonsed will aflcet the eorporation with liabilitv. Cortihrd v Carlfim Hank

tion

irpora-

IM. (19fKlj. 1 «. B. 22.
» WhillUld V. S. H. Ry, Co.. K. B. I

* Qteen v. Umdan Oeneral Omnib^

' « How. HI. Tr. 103U.

in tbia ease the i'or})oration v

E. ll.->.

i<,'o.,7C. B. N. S. 21)0.

trading one create*! by Rt -vte.
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Holt, C.J., luiil down that " All franchiuM an ((r«nt«l on ronilitinn
that thry ihall hr iluly cxwutml arronling to thn urant ; and i( thny
[thn ([runtc™| iwnlcTt to ptirrarm th« tenra the patcnU may be re.

pealefl by tnrt faeuu." Blarlcntone' aluo inrludea ainonK»t the
caimrii (i)r which n rhartor of a cor|Hirstion may be forfeited, " negli-
gence or abuae of it« franphiwji ;

" and Anhhumt, J., in T"** Kiiig v.

Amerif,'^ wyit ;
" All franrhiwn may bo loet by non-uner or neglert

;

and the atrongi^st case of nim-uiwr or neglect ii that which appean
on the reronl when the partii'x am lalW upon in a Court of Juntire to
tate their right and they neglect or refuife to do it."'

ThiM rule of law won of great constitutional importance before the
Revolution of Him ;' of late yean the lubject doea not »eem to have
been diacuawd in Krigland ; there ia, however, a wealth of American
authority that cimiplctely exhuuata the learning of the aubject.'

UaUljty «l The liability of municipal cor[Kirationa for the negligence of olficera

l^"nSiT-
'''".'''"' "''' '^"''•.ving out duti™ of general public ccmcern-«uch aa

gmraof policemen—has been largely conaidirwl in America; and municipal
olBcfln r«n.v- corporations have been held not reH|)onaible, on the ground that they

riwre™!"'''"""'
''"''"'^ officera cngngetl in the di«<httrge of general public dutiea.

public con ."
''''"' P"""'" and duties with which police offlcen ami conatablea are

cem, sxdii. intruatcd arc derived from the law anil not from the city or town

(i^"dStii. o<
"'"^" *'"''''

''"T
'"''"' ''"''' "PPnin'n'i'it- If," aaya anintereating

local ailiiiiiiii.
New York caae,' " the cor|Kiratiim apiiointa or electa thi'ni, and can

tratife control them in the discharge of their duties, and continue or remove
coocem. them, can hold them resiKinsible for the manner in which thev

EltwwD™ '''»«''«''8'' ""I'lf '""»«
:

""'I i' ""oao duties relate to the excrciae of

•erTani. ot corporate piiwera, and are fur the peculiar benefit of the corporation
tha coriioru. and its local and special interest, they may justly be regarded aa its

iMiTlory
"ervanta or agenta, and the maxim of Rapondrat superior applies.

oScen. Il"' ifi <"; 'ht' other hand, they are elected or api>ointed by the cor-
poration in ob*idience to the statute, to .perform a public service not
iwculiarly local or corporate, but because this mode of selection has
been deemed expedient by the Legislature in the distribution of the
powers of government, if they are independent of the corporation as
to the tenure of their office and the manner of discharging tneir duties,
they are not to be regarded as the servants or agents of the corporation,
for whose acts or negligence it is impliedly liable, but as puMic or State

. Heabtr, 3 Burr. 1806; Mai/or o/

— of corporate trancbiaeH
wait fully diacuBMil.

_
The judjpnent of the King's Bench was

1 Com. 480. See Corporalion of ColchaUr
Cdkkaltr V. Umtlcr, 7 Q. H. 3«i.

« 2 T. R. fi67. In IhiB eiiMO Iho Bubjwt of Iho f<irfciti

by non-UMur ur liiiH-UMcr wari fully diHcuBM
_ __

revcnicd by the Honwi of Lonls, 2 Bm Pari. Can.' 330, uo tile pound "that two cor
porations lor the Hitme iiurjiowit of govcrntnent cannot, by law, oxiat within one and
the « :ine place and at one and the same time,

; In proceedings agamflt corjiorationit in the nature of oao uwrronto, the Kin^
muHt bo a party to the prosecution Hex v. Stavtrkm, Yelv., ItM) ; Tht King v. Ogdttt,
10 li. oc t^. JoO.

* Hiillam, Const. Hint. vul. ii. (8tli ed.), 450.
ft The People V. Kingnton. die. Tuminkc Road, 23 Weod. (N. Y.) 103 ; Tht Pcopl.

V. Brutal, Ac. Turitpite Ro»d, 23 W«nd. {N. Y.) 222 j TKe People t. llitbide Turnpike
Road. 23 Wend. (\. Y.) 254 ; Thompson v. The People, 23 Wend. (N. Y.) 637 ; ali>.>

the not« to Stat*, v. Atrhimn. *e. Railrottd Co., 8 Am. Bt R. 179 : Angell and Amew
on Privato Corponitiuiku, uo, Ifl. 20, 21,

« Per Bigulow. C. J. RuUrick v. Lowell, 83 Mass. 174.
7 McKay v. Citg of Buffalo, U Hiin (N. V.) 40l, at 403, affd. 74 N. Y. fll». whur.^ u

polioeniiin, iu pursuanco of thn city rogulationa, Bhootin(j at a dog supposed to be mad
in th^ pjiWi.-^ (itrwt^. e-y !.--'!ig-Hit!y h:t»aiud hia pbtoi 3.1 ta shoot tno p'iiiil'fl, **tf
sued tho city ; but wjm held not entitled to reoorer. To the same effect ia WkiHwld
v. t'liy of Paris, 31 Am. St. K. Otf.
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offirm, with niih powiTu ami .liilii>« n* lli,. Hliihiti' cimfin. inKin
them, uiil thii ilotrine of Heiimmliut »i</»-rii>r j^i n.ii applicuhh' "'

furthiT. whm th» |Kilii-,. ,ir.. uriil.>r (h.. contn.l o( iDnuuiMionun., i.,iiin.l.rf
not only ire the ntyouthorilii's nnl IMil; hut n.ithcr >ru thr pnhiMi C'i"-
oomniiMi.mi'ni, for the ii.ghdi'nre «>t any iiionilmr of tho (nren,' Thin

"•".'»' ">""!

freedom fn.m li.hihty may he platvcl on ,Mthcr of two uroiiiulii. Fint i,in i,'^*'
the commiMioneri are appiintwl " to perform a piihhi- wrviiii not I"'"'" ""»
peculiarly local or .orporat,.," within the meaning of the prin.ipl,. junt |SiTtated. Secondly, becauiu. them isnomore relation of inaHt.^ aiiiUorvant ii»i(llji»nc. ..(

in the case under loHHideration than hetween au oltiierand the menof """'"""I
hiin-giment; or than, at eominon law, then' in between the managi no

""'"""•

director of a railway and tho plati'Iuvurs or point»mi>n engaged on it
The Lnglnh cane of SUinbmii v. Exelir Corimftlim' turned on a .SI.W,.,, ,.

•omewhiil nijuutc examination of the not plain nections of a long and ^''""•l-V.

complicated \,;t of Parliament. The di«linrlion, however, aimed at
'™'""-

IS clear between olHcers appointed to carry out duties by the hnal
authonty and in subonlination to them, and oHicors appointed (it is
immaterial by whom) to carry out duties in conjunction with the
Iocs authority. For the acts of the form.T in the scoimj of their
employment the local authority is liable, in the latter it is not. Wills, will. J .
J., approves the principle of the American CB<e.< :

" If the duties to
™'»' '

bo performed by the otKecrs appointed are of a public nature and have
^'"'''"^•

no necuUar local characteristics, then they am mally a branch of the
public administration lor purposes of general utihty and security which
affect the whole kingdom

; and if that bo the nature of the duties to
be performed it docs not seem unreasonabl.' that the corporation wh.,
appoint the officer shall not bo re»|Hmsililc for acts of negligence or
misfeaaance on his port." Yet up to this no such principle has been
accepted in English cases.

The test in America moy be all right ; in Knijland it is merely cm, i„.j
an evasion of the issue, which surely is whether the officers (whatever
the duties they perform) are made accountable to tho local authority.
The test in this class of cases is the same as in ordinary cases where the
matter in dispute is whether tho relation is that of employer and
employed who " has put tho agent in his place to do that class of acts ?

"'

lo arrive at tho answer to this tour questions arc to be answered :

(1) Between whom is tho employment for service made ?

(2) By whom is pajincnt of wages made I

(3) Who has tho power to discharge ?

(4) And most important of oil, whose orders is tho employed
bound to obey ?

"'

In the United States cases so much stress is laid on the distinction "
I>„l,lio

hetweon pubhc duties " and " private or corporate powers " that 'I""'" " «™l
dehmtions of these terms as enunciated in a recognised United States

" l"'"'""'
authority may here be noted. " Public duties," it is said,'

•
are, in

1.3"'°

.,, ;, ?'„'';^'K''„i
'^"^ "> '"'''"'' »' "" "-'• '•"'•'»' J''""-™ V. vi,y„i mJ„..„,

'ii'""«™i"'d-

» (11«»)Z
IJ; B.S.W. At41,<X'ul(.uv. It. (,„. lli,ro i«ii nolo that should tie Inokol

s llarmct V. tii,/(i..* J„i„l aitrl ftoni-, L. K. I! Et . i«t Will,.' ,1 ''lai
n SwittnjmHV, ,V .^:. I^V- t'u., 47 I- J O !• S?-'

, .-

(u! S.) •«»
* M""l'"l'. <'-I-. '^"'rf' V. („„,„„„ Cv,n,il „l M.m^ria, 3 l.e,!,„
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Position of

the Mrtro-
[ulitan police

foicc.

Poflition of

the county
police force.

PoHitian of

the borough
police.

f^eneral, thoHt-whifhare exercised by the State as a part of its sovereignty

for the benefit of the whole public, and the discharge of which is

delegated or imposed by the State upon the municipal corporation."
'* Private or corporate powers are those which the city is authorised to

to execute for its own emolument and from which it derives special

advantage, or for the increased comfort of its citizens, or for the well

ordering and convenient regulation of particular classes of the business

of it« inhabitants, but are not exercised in the discharge of those

general and recognised duties which are undertaken by the government
for the universal benefit." Duties of the former kind are duties

of preserving the peace and protecting proiwrty ; of the latter the

right to make sewers, to provide gas and water, to establish parks, or

to build markets.

In the Metropohtan Police District there is plainly no more than a
personal liabiHty attaching to any member of the Metropolitan poHce

force 'or negligence in his office ; since the force is under the direction

of the Secretary of State for the Home Department,' and the superior

ofticers are not employers ; while the Crown, which is the employer,

cannot be sued in tort.'

In the counties the control of the police is mainly regulated by the

County Police Acts, of which the principal are 2 & 3 Vict. c. 93, and
3 & 4 Vict. c. 8H.^ By sec. (i of the earUer of these Acts the chief

constable has the power of appointment and dismissal of petty con-

stables ; so that an action against the county justices as the super-

intending power is excluded by their want of power of control, even
if, on other grounds, a liabihty might be established. Between the

chief constable and the petty constable the relation is, as we have seen,

no more than that between a manager with full powers and the staff he
supervises.

The Municipal Corporation Act, 1882,* Part ix. PoHce, provides for

the appointment of constables in boroughs by a watch committee,
appointed by the council. Sec. IDl requires that any constable shall

obey "all such lawful commands as he receives from any justice

having jurisdiction in the borough, or in any county in which the

constable is called to act."^ Thus neither in the corporation, nor in the

watch committee, nor in tht! justices, nor yet in the chief constable,

do those qualities inhere which are necessary to be found for the purpose
of establishing a relation raising a legal liability.*

» 10 (ico. IV, c. 44 ; 2 A 3 Vitt." cv. 47, 71 ; 10 & 20 Vict, c, 2.

a HAiV/StW V. Lord L Ihnp-iKtr, 2 Cowp. VA ; Tobin v. The Queen. Hi C. B. N. S.

3ia A»U: 2111.

J Ttiert' lire niiiiiernus nniending iin<l cictendinK AotM which nrc to be foiui<t in the

oflifini Index of !Stiitiiter<, imd kcc Schctl. 5 of the Police .\ct, IHiW (AS & M Vict,

c. 4.5). * 45 A 4« Vict. c. .W.

S Sec, 1H2 rcfcFM to n sii|icrvii«icm by the Secretnry of St4ite. Nenlmt or violation

of duty bv n conHtablo in |tiiniH)iulile on conviction by two jiiHtices with a |K>niilty

not cxiw<iintr£Ut; Kiv. Hi, Town Poiiic CliiuseB Act, 1H47 {Mi & II Vict. c. 8f)).

« The rule nf Hfa/nndrat utipfruir is biifted iii»on the ripht which the employer lui.t

to Hclecl htH MervHoli'. to diwhiirire them if not couiiH'tcnt or Kkilful or well -behiiveil, and
to dirc'-t and control thent while in hiBein[)kiy. ThiHruIe huit no Hpplic;ttion to a c;inc

in which the ftowera do not (roesiat; Miiximilian v. Mayor, (f*e., of Hew York, 02
N. Y. I(H). Oflicerfl of the fire 'JeiMirtinent of a municipality have been held to be in

the Bime ctiUyory ai tlie police. lliirriU v. VUy of AvyM'tln, 7S Me. 118. Forothe'
officeri* in the ctinie |>oHition. -.ff.. over^wr^i (A the poor, nHnewtors and oollectom of

taxes xce tlic cawH .iKnl by AUcn. ('..).. ThiAl^f v. (htj „l Stdtm, VAl Makh. 174. A
medicHl otlicer of health wan held not a Hervant of a eoriKWation in t'lyrst/lk v. f'anniff,

20 l>nt. R. 478. fc'iwM* v. Liverpool (.W/wn/tott (IIHW), 1 K. B. 160. ThetreMurer
of a borough w nut a Hervant of the Cuuiied ; he owes a duty to and stands in a fiduciary
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The point has not arisen in any English reported case, butin America No action

it is clearly estabUshcd that no action \wn against a poHceman at the aK'^'n"**

suit of any private person for injury suHtaineJ by his negligence, Ji^y'^^^^viItB'^

because the duty of the policeman is not to individual members of the ix-mon for

community but to his superiors oniy. Cooley, J., instances the case "*'"^®'"*""'^®-

of the poUceman who " goes to sleep on his beat, and a robbery is

committed which would not have been committed ha<l he kept awake
and attended to his duty. Yet, although the municipality whose
officer he is may punish him for this neglect of duty by a deprivation
of his office or otherwise as provided by law, he is not answerable for

the damages suffered by the person robbed. There is no privity

between them ; he is the officer of the city, and not of the citizen."*

When an action is brought against a corporation for the negligent '>n'M of

exercise of their powers, a question often arises as to what state of the proof mrnBe

facts is sufficient to raise the presumption of negligence against the "i,«r(ied with
defendant corporation. Where the matter is one of which res ipsa lu-gligence.

loquitur, there is no difficulty. But it may happen that the mere
existence of the thing complained of is not actionable without proof
of some default on the part of the corporation. If, for example, a
duty were imposed on a corporation to clear away street refuse within
a reasonable time after it is deposited on a street ; and the evidence
merely points to the existence of refusal at a definite point of time,

without any indication whether it had been long on vhe street or only

just placed there, the onus of the plaintiff would .Uft be discharged,

since the facts are equally consistent with liability or non-liability.

In this case, in America, the rule adopted is that it is necessar\ to

bring home to some of the officers of the corporation actual notice of

the circumstances rcUed on to establish default prior to the happening
of the accident ; or to affect them with implied knowledge by showing
the circumstances to have been sufficiently notorious for it to bo
reasonable to fix the corporation with notice of them ; in this latter

case the jury will be warranted in concluding that the circumstances
can only be explained by attributing them to negligence. This rule

has been adopted in the Canadian Courts,'' but the point does not
appear to have come up directly for decision in any English reported

case.

Previously to the passing of the Public Authorities Protection Act, Puhiii; Aiitlio-

1893,^ the cases as to the notice of action required under various ''*|*^.^ ^"'

general public Acts were numerous, important, and conflicting. By isoi"
'

'

'

that Act the sections, requiring notice of action to be given or proceeding
to be begun in any particular place or within any particular time, or

making special provisions as to costs or authorising a pleading of the
general issue, contained in more than one hundred Acts,* including
the Highway Act, 1835, the Metropolis Management Acts, 1855 &
lH(i2, and the Public Health Act, 1875, are repealed, and an uniform
mode of procedure is substituted.

n-liitioii to the liiirKCKKCs uj

ininty tiBUfiiircr : /fpj/

v

II Uxly: ^l.-(;. V. M ICih/ok (IWHi), ^ C'li. HW. IHI.

HuHudtTS. 24 L. J. (M. C.) 4ri, 4«.
I ThowpMon, Ncf^ligencr, § l>31>2.

* Ttiu^n of PorUnnd v. Griffilhs, II Ciin. S. T. R.. |mt (Jwyniie. J., SM ; CaM'ir v
llrfiriilyr, 311 U. C. Q. B. 1 13, 127. The law on the mibjcct of vnlid hy-law» '» HumniHrinf^.
in 1 Woodd. 1^-. 4!W»-r»00. " A by-law." nayM Sir (ieorgc Trt'hy in hiit argument in
llif Kin^ V. Thi Citif III Ijinuiiin, qiiotinjc Holuirl, (',,?,, to « rorimrutiun " w n mind im
reason iit to a man, Imt it hath no murul mind." 8 How. St. Tr. 1 134.

3 56*f»7Viet. c. (il.

* See the sibodule to the Act,
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Public

Authorities
Protection

Act, 181):i.

Peareon v.

Ihiblin

Corporation,

(1907)21. K.
27.

1. No action,* prosecution, or proceeding' will lie against any
person for any act done in intended execution' of any public statutory

duty, OF for any alleged neglect thereunder,* unleaa commenced within

six months after the occurrence of the event from which it takes its

rise ; or in the case of a continuing damage' within six months after its

cessation.*

2. Where the defendant succeeds he is entitled to cMts to be taxed

as between solicitor and client.^

3. Where the action is for damages the defendant may plead

tender of amends^ before action, or may make a payment into court.

If no more is recovered^ than is tendered or paid the plaintiff is not to

recover any costs incurred subsequent to the tender or payment ; but

the defendant is to have his coats subsequent thereto as between
solicitor and cUent.'" This provision does not affect the costs of an
injunction.

^ Thitt iii<:-lii(](.-« a<!tionB where an iojunction is asked for, see s. lBub.-B.(c.) (and thus

BUpenedfs the law laid down in Flower v. Low Leylon Local Board, 6 Ch. D. 347) ;

Chapnuin v. Auckland Union, 2SQ. B. D. 204 ; and ail actions in the Chancery Division,

Harrop v. Mayor of Onjfelt (181)8), 1 Oh. 525, or elsewhere, so long as the action is

brought asiiinst any one for an mX done in pursuance or exocutiun or intended execu-

tion of any Act of Parliament: The Ydun (i89tt), P. 230; and extends even to the

working by a municipuljty of a tram system unf^er statutory powers, Parker T. London
County Council (1904), 2 K. B. 591 : but not to the case of a contractor doing work
for his own profit whi<+ a public authority haH been authorised to do : Kent County
Council T. Folkettone Ctyrporation (1005), 1 K. B. 820. It coveH an ordinary action

for [tersonal negligence; Lylca v. tiouthend-on-Uta Corporaiion (1905), 2 K. B. 1,

but not the breach of a ])rivate contract entered into in contemplatioa of a public

duty; Sharpington v. Falham Guardians (1904), 2 Ch. 449; Clarke v. Lewioham
Dislriet Cvuntil, 19 Times L. K. 02; nor yet a broach of duty by any company per-

forming dutictt of public authuritv, but also earning profit for it^ proprietors, e.g., a

railway corapiniy : A.-O. v. Marijalv Pier and Harhour Co. (1900), 1 Ch. 749. In libel,

statements in n resolution dismissing a schoolmaster upon which he founded an action

against the School Board, were held within the Act ; Reid v, Blialatul School Board.

17 TimcH L, H. C2U. OSicers of a local board acting under orders to vindicate a right

of highway are held protected in an action for trespass brought against them ; Oreen-

uvUv. I/ottcU {\9Q0], 1 Q. B. S39. An action tn rem is not within the Act ; T'Ar- Burni
(1907) P. 137: applying Tki- Loniford, 14 P. D. 34; nor ia one for goods sold and
delivered and for work and labour, Mi'ford I'Joeka v. District Council, 05 J. P. 483.

3 I.e., applications under 1 1 4i 12 Vict. c. 44, for mandamus, prohibition, or certiorari,

not made by a dc)>artmcnt of the Government. The time for moving these writs is

limited by the Act to six months ; and the law as stated in the Queen v. Mayor, die. of

Sheffield, h. R. G Q. B. U52, is now altemd, except in the case of a caiiorati to iustioes.

3 Clothier v. Webster, 1 2 V. B. N. S. 790. The intention is nu defence on the merits,

AWfTw V. Judg'., L. R. a Q B. 724.
4 Joaiffe V. WaUasry Local Roari, U R. 9 C. P. 62.

a I^e calculation of the six mouths runs from the time of the legal injury ; O^n
V. Rochford Rural Diariet Counnl (1906), 1 Ch. 342. The [Hvlonged eflect of an injury

is not a continuance of the act causing damage ; Carey v. Metropolitan Borough of

Bermondsey, 20 Timiw L. B. 2 ; Markey v. Taiworth Joint Isolation BaapHal District

Board ( HMM), 2 Q. B. 454 ; WUliams v. Mersey Docks A Harbour Board {,1905), 1 K. B.

804 ; SpiUal v. Glasgow (Corporation of], FroHcr 828 ; PoUey v. Fordham (1904),

2 K. B. 34S ; Turley v. Daw, 22 Times L. R. 231.

6 Crumbie v. Watlsend Local Boa)d(lHQl), 1 Q. B. 603.

7 Avery v. Wood (IKOl), 3 Ch. US; Andrews v. Bamea, 30 Ch. D. 133. The
general Uw applies t« the plaintiff's costs, 53 & 64 VicL c. 44, s. 5 ; R. S. C. 1883.

Orderlxv.r. 1. Aceve v. OiWii(l89l), 1 Q. B. 652 ; Haskcr v iTooif, 64 L. J. (Q. B.)

419. 8 f^vya V. Richardson, 21 Q. B. D. 202.
<* "Recover" in clause (c) of sec. I, me^us recover by judgment, or by consent

order ; Smith v. Sorih'each Runtl C'oawtf (1902), 1 Ch. 197.
10 The diseretioiiikry power iiuder Order Ixv. r. i. to deprive the defendant of his costs

is not taken away hy this provision : Uo*tofk v. Ranutry Vthan District Councii (1900),

2 Q. B. 61(t ; and the Act does not apply to appeals : Ficlden v. MorUy Corporation

(1900). A. C. 133. No sjiecial direction is needed for the defendant to take advantage
of the Act: North Mitropolitan Tramways Co. v. London Cotinjy Couneit (1898).

2C1). 145. A consunt order dismiaaingan action withcostsiEequivalenttoajudijment

;

Shaw V. Herrfordshire County Council ( 1899), 2 Q. R 282 ; but see Aird v. School Board,

9 Frascr 22.
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4. Where the defendant is inthe opinion of t e court not afforded
" sufficient opportunity of tendering amends " before the commence-
ment of proceedings, the court may award costa against tho plaintiff

as between solicitor and client.

The provision of 5 A 6 Vict. c. 97, sec. 4. that wheiB notice of
action is required, such notice shall be given one calendar month, at
least, before any action shall be commenced, remains unrepealed and
operative so far as local and personal acts are concerned.

Before leaving the subject of corporations the peculiarity of their
position as to estoppel should be noticed. A private person may
always preclude himself from assertir^ his legal rights by conduct on
which others have acted based on the assumption that he has not such
rights or has abandoned them. A body exercising public rights or
statutory powers cannot forgo them either implicitly or explicitly.

The rights with which it is clothed are not for its own benefit ; and
it cannot be permitted in any way to act adversely to the purposes of
its creation. This has been established law since Fairtitle v. GilberO
Turnpike trustees by their Act had power to erect toll-houses and to
mortgage the tolls. They mortgaged tho houses. The mortgagees
brought ejectment. The trostees objected that their act was ultra

vires. The plaintiff then said they were estopped from taking the
point, having concurred in the conveyance. The King's Bench
decided against him. " In general the party granting is estopped by
his deed to say he had no interest ; but that general principle does
not apply in this case, where the trustees are not acting for their own
benefit, but for the benefit of the public." " Besides there is a still

further reason why the trustees should not be estopped ; for this is a
public Act of Pariiament, and the Court are bound to take notice that
the trustees under this Act had no poher to mortgage the toll-houses."

The law thus laid down was accepted in In re Companies Acts, Ex parte
Watson} While in Great North Western Central Ry. Co. v. Charlebois'*

the Privy C-ouncil gave their sanction to the a fortiori position :
" a

company cannot do what is beyond its legal power by simply going into
Court and consenting to a degree wnich orders that the thing shall be
done." And in Islington Vestry v. Homsey Urban Council the Court of
Appeal affirmed the proposition that a public body, with public duties,

and with rights and powers conferred upon them to enable them to
discharge those duties, are not estopped from enforcing a right to put
an end to what they have pennittea, and even encouraged and agreed
to allow.

5 ft 6 Vict.

0.97.B.4,
unrepealed in

the caw of

local and
personal nets

not
scheduled.

EBtoi>i)el.

Fairtitle v.

(lUbfrt.

Great North
Wctkrn
(UtiUral Ry.
Co.v.
('hartebuia.

IttingtoH

Ve»lry v.

HornnKy

Vonneil.

1 2 T. R 169.
s (1800) A.a 1U,I24.

« 21 Q. B. T). 301.
« (igOU)tCh. 605,70:).

Ml
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Various
kindx of

highwiiyH,

Wlllll I'OllHti-

tiiU'Hdnlicn-

tion.

HIOHWAYH, TUUNIMKES, CANALH, ETC.

I. IflOHWAYS.

A HIGHWAY in English law' is the largest expression to designate a

public way. and includes all roads, bridges (not being county bridgia),

carriage-ways, cartways, horseways, bridle-ways, foot-ways, causeways,

churchways, and pavements, and is a way open i-. all the King's

subjects, and not to a Hmited number only."

> ,1 S fi Will. IV, p. fH), B. r>. ProtwWy the I'lirllcdt rtvord M the coiwtnietiitti «f

titriiighi hif(hwiiv8 it* of thwe iiiadti by King Archeljiiia of Miuttlonia, and not«i by

ThiK ydidcs, bk." ii. lOO, iicit titidai trtfic, x.tX This Archelauii in the putron of

Eiiripides and tho tyriuit whwio crimen are recounted by Pluto in the (iorgias, § fiU.

The law of hiithwayH in the Civil I*iw iit to l»e found in D. 43, It. 7-13.

* Tin- Ki-ig V. KicfMrdn, H T. R. 634. In Kw, [mblio rivorB are highways : Mnynr

of CiJrht-M.r v. Brooke, 7 Q. B. 339, 373. "The right of navigation," cayB Lord

Hathcrley, (*.. in (Jrr Ktniuf v. <'niquhoun, 2 A]>\\ Can. fiO. " M niniply a right of way."
" The bwl of all navigable rivers where the tide tlo»« and rellows, and at all eMtuarien

or arms of the se;.. is by law vwtted in the CYown. Rut this ownemhip of the Crown

is for the I)encfit of the stibje<-t. and cannot be luted in any manner ho aa to derogate

from or interfere with the right of navigation, which belongs by law t« the siibjectN

of the realm." " The grant by the Crown of any part of the bed or soil of this estuary

'at WhitHtable] below low-water mark, whether for a fi.*hery or not. must by the

common law have been fubject to the public right of navigation. o( ^hich the riglit

to anchor in an ewteutial part, that no iwoperty can Im claimed in the soil excejit

Bubifct to this overriding right " : \*r J»rd Westhury. C., Uann v. Free Fi^hera <il

WkUMiM:. II H. L. C. 207. 20». A« to uliieing a permanent obstructiwi, Kaslin,

Covnti'K ft-. Co. V. Dorlitig, 5 C. B. N. S. 821 ; Rer v. Lord Urotfviwr, 2 Stwk. (N. P.).

/=". railway is a public highway to be used in » particular mode. A footway

can Iw used only for foot passengenj and not by others, yet it is certainly a public

highway : \w\ Holroyd, J.. Tlie King v. Srvfrn and Wyr Ry. Co.. 2 B. & Aid. 648. in

Gibbon, Law of Dilapidations (2nd ed.), 21W, it is said :
" A way merely leading tv a

ehurch, a village, or a private house, and therefore nut useful to the public generally,

is not a highway." For this jiroposition KatAeriae Austin's case, I Vent. 189, is eited :

" An indictment was found against her that she ii' fl nrmiti a certain part of the King^s

highway leading from ShorediU-h Church to Stoke Newington, through Mogadon,

pfw/AiM ct repi^i/i indueit, 4e." Tho true bearingi! of the proismition, howevei.

apiw . learly in Thromfs fwu, I Vent. 208 : "He was indicted at the B.-s.sions of the

(>eact tt Ipswich for stopping enmmunvm viam prdfMrtm iid rrehtiiam de tt'kitly."

Hale. C.J.V, judgment is reported as follows :
" If this were alleged to be rtmtmuni.i

1-ia indfuhi" ad fcdetiam pro parochinnis. the indictment would not be good, for then

tht. nuisance would extend no further than the parishioners, for which tliey have their

luirtieular suits; but for aught appears this is a common fool way. and the chureli i,-

only tho terminus ml tiftn. and it may load further ; the chureh (xing expressed onl;

to "ascertain it, and it ^ ii«d nd eommune noeumentwn "
; but set the deliiiition in

.» & 6 Will. IV. e. no. -, ... set out in the text. In Yonng v. CulMtcrl^um, 1 Macii-

(H. L. Sc.) 45.'i. 458. Ixird lYanworth. C, said : "If. indeed. Starleybum had l>e<-ii

a men- [»rivate house to which the publie had been in the habit of going from Burnt-

island, and returning back again. I iH'licve the cma- would not have pnn^riy come within

the desiriptiiHi of a public right of way ; for the owner might destroy the house and

shut up the way. and then then- would bi- an end of it. But here the right of wa.v

extended further." In liourtc v. /tarw. 44 Ui. I>. 122. Kay. J.. say« :
" It is argued
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Prima facie a road that leads from one public place to another is a
highway.* It may not be repairable by the local authority ;' neverthe-

less the public may be entitled to the use of it although not bound to

repair it.*

Each parish ought of common right to repair the highways within Liniiilityuf

its boundaries.'* B(*fnre lS.'J(j any road dtnlicated to, und used by the ("^""wli t.>

public, became a highway repairable by the inhabitants at large *
"'^"'•

The Highway Act, IH35,* added (\ condition that the parish should not
be compellable to repair a road so dedicated, *' unless a variety of

things were done, one of which is that it shall be made in a substantial

manner, and to the satiNfaction of the surveyor."' Notwithstanding

this, a road may still be a highway, though it is not repairable by the

inhabitants at large.^

By an Act in the time of Queen Mary" the care of highways was V«ricniBntfltii

entrusted to two surveyors for each parish. This Act was made t<>ry •niut-

perpetual '* and continued in force till 1767." The Act at present in

force by which the powers and duties of surveyors of highways are

defined and regulated is that just alluded to, the Highway Act, 1835.'^

that ti rul de itfic may bu a higliwuy. Tlint is ttu in n Htrcct, in ii town, into which huuacs
t>|ten, and which is repaired, ecwcrcd, nnd lighttnt by tho public authority at th»
fX)>en>w ci( tho public. Lord Cranwnrth itiitbinccH C'onnaught Flare which ojienit into

the EdKewiire kotul, Youny v. CutkberlauH. I Macii. (H. L. Hiu) iM, and n^ Ritgiit)

f'hurUy v. Mrrrt/wttUher, II Kant ^7f> n. But I am nut awaro that thin law Itax ever
laten a{i)ili«d to a lono tract of land in the country nn which nubli<- money has never

been ex|>end«d," Kngtty Charily v. Aferryweatker \h diiiviiHHoa, 3 Kent, C'oiurn. 4mt.

The true princi}de in mud to i>v that, if thfro Iw mi other evidence of a graut or dedicii-

tion than the pretiinu[ition nriHinK from the fait of acttiiieNi'encu on the imrt of the
owner, the {ieriu<t of tweuty yearn applicable to incor{X)n.>»l rightti would be required

lut the |terioa of limitation. Othnr evidence of intention may ahnrt^n the period, or

explicit and unequi%-iN!aI act** of de<licatioa may do no. As Hale, V.J.. Miiyn, in the
i-aHe citetl above, K'llhfrine Atutin'n cane, " 'Tin a matter uf fiurt, and much de{)end)4

upon common reputation. If it lie a publio way of common ri^^ht, tlio lutriith iit to

re|»tir it, uuIchh a iwrtivular jwroon l»e oblii;od by jH-ewription or i-untom," ThouKh
it in law that a cul de fttc may be a highway, a dedication will nut 1h> t>reHumetl from
the mere tranuit of paMtengera to nee a view at the end, or xomo object of int«reMt there.

The main comtideration in, han public money been eipenfled in maintenance. An
owner who ha» allowed the ex|H'n<lituro of |mblic money on a road on hin entate cannot
aftrrwartlH be permitted to claim it aa a private rowl : A.-G. v. Anirobu-i

{
lltOo), 2 Ch.

IKH, 207. For the difference betwoen Engliflh and Hootch law in constituting a public

right of way. mo per lx)nl Blai'kburn, .Wcinn v. Brodie, 10 Ap[>, ('as. 385. Ah to what
irt a "xtrect," and how it dilTeni from a highway under thn Public Health Act (1H75),

-tf-. iMT JcHHel, M.R., Taylor v. (Hdhnm Corftnration, 4 Ch. I). 408 ; Maude v. Baildtm
hifid Hoard, lU (j. B. 1). DM ; Robinmm v. Airlon Krrltt* LociU litMrd, K App. Vaw. 7!IK :

Mogor of PorUnumth v. Smith, 10 App. Ca«- 304. For " way of necetwity " see .Mr.

Holmes's note. 3 Kent. Comm. (12th ed.), 424; Richards v. AVwwt. 57 L. .1. M. C. 48;
IliUv. WaUasey Loral Bnnrd (ISIM), I Ch. 133: a private road is a strtflt within sm. Itf

and ,54 of the Public Health Act, 1875.

1 Per Lord Cranworth, CampbtU v. Fjang, 1 Mactj. {H. L. Sc.) -tSl ; Youmj v.

<'ulM>eTlx(M, 1 Maco. (H. L Sc.) 455. 457.

2 .'i 4 6 Will. IV. c. .W, s. 23.

3 HtArrts V. Hunt, 15 Q. B. 17.

t Jiex V. Ra^ey, 12 Mod. 40U; The Qurrn, v. Inhibituntn of Ashbf/ FoifitU, 1^ R.

1 y. B. 213, where it is doubted whether in [wint of law a parish coiild be Iwund by
|ircHcription to re{>air highways in another imrinh. As to re|)air of highwayn by the
inhabitants of u {lartictilar district within a imrinh. The King v. InhahibinU of hrrlii-

ti-lJ, I B. ft: Aid. 348 ; The Qufcn v. RMfU, U K. 10 Q. B. 400.
.'. H,fi V. Tithino of W-Ktnuirk, 2 Moo. ft. Rob. 34)5 ; Rex v. Wudxoa, 2 Str. )K«1.

H 5&8Wm. IV.c. ."iU.a. 23.

^ The Queen v. InhabitanU of Ihikinfitld, 4 B. ft X. i«er Blai-kbuni, -I., 172.

» Roberts v. Hunt. 1.5 Q. B. 17.

" 2 4 3 Pk ft M. c. 8.

>» 29 Klii. e. 5. s. 2, reitealed 42 A 43 Vict. c. .5i).

I 7 fteo. III. c, 42. -.. .57, r.>|>ea^d 13 tleo. HI.
. 1.

'- 5 & a Will. IV. c. fltl, B. of which provider fc

S. ^. 83, reiM*a!ed 5 4 II Will. IV

r surv yotv Ix-ing elected by the
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In the Metropolis, the district boards and vostnes have the powers of
survt^yora conferred on them by the Metropohs Management Act, 1855.*

By the Public Health Act, 1875,' every urban authority is to be the
surveyor of highways in its district. By the Highway Act, 1862,' in
highway districts the powers of surveyor of highways were vested in
the highway boards. Now by the Local Government Act, 1894,*

highway boards arc abolished, and the district council for any rural

district has transferred to it the powers, duties, and liabilities of any
highway authority within its district ; and the rural district councd
is constituted surveyor of highways.' In all the above cases, where the
powers of the surveyor vest m local authorities, the surveyor appointed
by the local authority is the ofHcer to perform the duties that attach
to the surveyor under the Highway Act, 1835.*

Attion f.ir We have already seen^ that an action does not lie for an injur}- arising

"?n 'orj''
merely from non-repair of a highway ; because the Uability was in
the parish, and at common law no action could be maintained against
it." An indictment might be preferred against the inhabitants of a
parish or township for non-repair of a highway, or against the in-

habitants of a county for the non-repair of a bridge ;' though it does
not lie against their officers." This liability to repair continues
notwithstanding any agreement with the owners of houses alongside
a highway to do the repairs.'^ As between the pariah and the owners
therg is the liability on the contract.'^

By the Tramways Act, 1870," the Tramway Company are made in

the first instance the persons taking the care and guardianship of the
highway within the limits of their undertaking, but their authority
is subordinate to that of the road authority, conformity to whose
directions discharges their obligation.^*

Prosentmcnt Formerly justices of assize and of the peace might have presented
of highways highways which were out of repair ; now, by 5 & ti Will. IV. c. GO, s.

abihih'3"'' 99. it is not lawful to take any legal proceedings by presentment
against the inhabitants of any parish or other person on account of any
highway being out of repair.

Section 94 of that Act substitutes a method, by which, on the
oath of a credible witness before a justice of the peace, a summons may
be issued requiring the surveyor or other person chargeable with the
repairs to appear before the justices at special highway sessions. The
inhabitAntB ; And m. 1 1 for their appointment by junticefl in certain events. As to tho
attendants with which this power in justices must be eiercised, sew Reaina v Bait
and othen, 5 D. & L. 40.

1 18 & 19 Vict. c. 120, B. 96.

3 38 ft 39 Vict. c. 55, ft. 144 a 25 A 26 Vict c. 61.
« 56 * 57 Vict. c. 73, s. 20.
B 38 ft 39 Vict. c. 65, s. 144, incorporated in 56 A 57 Vict o. 73, s. 26, sub-s. 1.

« 38 4 39 Vict. c. 55, s. 144. 7 Supra, 298.
8 Riuttii v. Men of Devon, 2 T. B.,_per Lord Kcnyon, 672.
» Hawk. P. C. bk. I, o. 77, s. 3 ; The Quetn v. Birmingham and Olowester Ru. Co

,

3 Q. B. 223.
'

10 The King r. Dixon, 12 Mod. 198.
»» Tht King v. The Mayor, *c. of Liverpool, 3 East 86.
la The Queen v. Aahby Folt^e, L. R. 1 Q. B. 213 ; JtuntUe v. HearU ( 1898). 2 Q. B. «:(

13 33 & 34 Vict. c. 78, kh. 28. 29, 55 ; AOdred v. West Mflropolilan Tramvaya Co
( 181*1). 2 Q. B. 398, followed in BarneU v. Poplar C^orporfKion (IflOl ), 2 K. B. 319. Beyoml
therieht to lay down and ninintain their grooved rails on tho public streets, and l<>

use them for their trams, the right of a tramways companyiB not exclusive, and it

may not uhc ita linen so an to make a nuisance : Ogaton v. Aotrdten District Tramwau'
Co. (1897), A.C. 111, 118; distinguished in CUy of Montreal v. Montreal Street Hu.
(1903). A.C. 482.

« » /
y

I* i>u&fiii United Tramwa^a Co. v. fUigmM i\9t3^). A- 0. M.
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justices may then either themselves inspect the highway, or appoint
some competent peraon to do so ; and may' on the hearing of the
summons convict the surveyor or person chargeable in any penalty
not exceeding £5, and such further sum as would defray the estimated
expenses of putting the highway in repair ; to which purpose it is
to be applied.

, .„^y. , '""""""K section, if the obligation to repair is disputed, a indiotment.
bill of mdictment may be preferred.

There is also the mode of proceeding by information. This is in the Infonnaticii.

discretion of the Queen's Bench Division ; which will never give leave
to file an information, for not repairing a highway, unless it appear
that the grand jury have been guilty of gross misbehaviour in not
finding a bill. A reason why this method should bo resorted to but
rarely is that the fine set on conviction upon an information cannot
be expended in the repair of the highway, whereas on an indictment
it is always so expended.'

The condition of a highway must constitute a nuisance at law before
the remedy by indictment is available.

A ruisance has been defined to be an offence against the public, Drrmitinn o(

either by doing a thing which tends to the annoyance of all the King's '>iii»«i><'i'.

subjects, or the neglecting to do a thing which the common good
requires." Kindersley, V.C, in Soltau v. Be Held,' is more lengthy to Kiniler»li.y.

the same effect. He says : " To constitute a public nuisance, the
J_;5

' '"
,thing must be such as, in its nature or in it« consequences, is a nuisance 'iijj"

"'

—an injury or a damage, to all persons who come within the sphere of
its operation, although it may be so in a greater degree to some than it

is to others. For example, take the case of the operations of a manu-
factory, in the course of which operations volumes of noxious smoke, or

> The jaHticOT mny, nntwithrttAnding the roport, exon'iM) n diwruli'm whether to
convict or not : Rf^m v. iMrd Radnor, 4 Jur. 4fi0, n. c. ««A nom. llfgim v. Jwiiireit
r./ WilU, 8 Dowl. Prac. ai«. 717.

' lUx y. Ulryjiiwj. S«yiT fl2 ; Bar. Abr. Highw.iy» (fl). M«ncli>mu» »ill not
he : r*e Quern v. Tru^rr^i o/ Oj-fitri and Witnty Turnpike ltn„d% 1 2 A. & E. 4L>7,

5 Hawk. P. C. bk. 1, c. 75, ». 1. Nuinancea may bo thiw liiridod :—
Nuuonce

_l

I

Pure
trmpaan.

Act done
inufertitm.
of a right.

I

Not wilful

I

I

Negligent— i.f., wheel
coming off a cart, whirh
had not been uroperly
Keen to and bloctcing the
highway.

Pure accident

—

i.ft., wheel coming oS a
cart, where all reason-
able prcrautions bavo
been adopted, and
blocking the highway

With the whole clasa of " wilful " noiaancea we have nothing to do ; and of the " not
wilful " our concern with the species " pure accident " is merely incidental. Our
inquiry is with those acts which are " negligent " in the [«'op<T meaning of the term

—

where, that is, there is absence of some care that ought to have been taken. Obetruc-
tion«, it is manifest, may be common to all these four ; though the proper 8co{)e of a
treatise on Negligence is to consider any art done without the amo-int of cure reiiuired
in the class of acts of which it ia a case, or any act omitted to be done in a chiss where
^in obligation to act is imposed. The first statute on public nuisances in 12 Ric. II
c. n(rei)ealed 19 * 20 Vict. r. (M) ; Reeves, Hi«t. of English Law (2nd cd.), vol. iij 212

* 2 Sim. (N. S.) 142; Rogers v. EUii4t. 140 Mhms. 340. 4 Am. St. R. 310, is like
SiJUiu V. De Held m its facts, with the exception that Rogers brought nn. action for
injuries caosed by the defendant's ringing the church bell for tho usual aervicoB. The
ground was that he was suffering from sunstroke, nntl the annoyance of the liell was
mtoleraMe. MaHin v. Nutkin, 2 P. Wma. 266, injunction enforcing an agreement not
to ring ' the St* o'clock belL"
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Polio. k.f.B.
io httmford
T. Turn/ij/.

Knitflit Bniop,
V.r.. in

Waller v.

KTnin|iloH.

Statutory
mnditicatiim

of ('QMinion

Ittw non-
linbility.

of poisonous effluvia are emitted. To all pereons who are at all within
the reach of those operations it is more or less objectionable, more or less

a nuisance in the popular sense of the term. It is true that, to those who
are nearer to it, it may he a greater nuisance, a greater inconvenience,
than it is to those who are more remote from it ; but, still, to alt who
are at all within the reach of it, is more or less a nuisance or an
inconvenience."

Pollock,('.B.,in Bamford v. Tttrnlcy^ did not think that " nuisance,"
for which an action will lie, is capablf of any general legal definition.

What is a nuisance must at all times be a question of fact with reference
to all the circumstances of the case. " Most certainly in my judgment
it cannot be laid down as a legal proposition or doctrine, that anything
which, under any circunistances, lessens the comfort or endangers the
health or safety of a neighbour, must necessarily be an actionable
nuisance. That may be a nuisance in Orosvenor Square which wouid be
none in Smithfield Market, that may be a nuisance at midday which
would not l>e so at midnight, that may Iw a nuisance which is

permanent and continual which would be no nuisance if temporary or
occasional only." i

Knight Bruce, V.C, in Walter v. Selfe,^ deBned a " nuisance
"

as " an inconvenience materially interfering with the ordinary comfort
pli\'sically of human existence, not merely acconling to elegant or
dainty mmles and habits of living, but aceonling to plain and sober
and 8im])lc notions among the English jwople."'*

It is a nuisance to suffer ditches along a highway to be foul,* to
suffer boughs of trees growing near the highway to overhang it so as to
incommode the passage," to dig a ditch or make a hedge across a
highway, or to do any act whatever that renders it less commodious
to the pubUc' Every contracting or narrowing of a highway^ is a
nuisance ; and generally any act or omission whereby the convenience
of the way becomes lessened.**

The care of a highway is the business of the surveyor of highways
for the district in which the highway is situated. The functions of
surveyor of highways, which were originally exercised by an individual
have by various Acts of Parliament come to be vested in the local

administrative bodies, who appoint officers by whom the actual

I 3 n. & H. 7fl. a 4 !). (J. & .S. 322.
3 TliiN wmi iipiirovcd in Tod llvafhy v. Hmluim, 40 fh. D. SO, jM-r fVittdn. 1^,).,

94. |>er llowen, L.J., IW. Under llio NiiiniinLf8 R<*inovAl Act, ISTw (18 A 1» Vict. .-.

121), c 8, it was dwirfed that a nuiHanre must be Hoiuethin^ injiiriouti to bfallh.
O. W. Ry. Co. V. Bishop, L. R. 7 Q. B. iVd). See now tho ouumeration of nuisHn. c-
in Public Hi-alth (London) Act. \m\ (54 & 65 Vict. c. 7H), «. 2. ThiB pro-
viHion docs not apply to inihlio wwent : Fitlhrim Vf^l-" v. Limdon County Cnunril
(IH»7). 2 g. H. 7il. In M<ilUm Load Bmrd v. Malton larmers Trading Co., 4 ¥.x.

D. 302, Stephen, J., held that under the Public Health Act, 187;'. (38 &. 39 Viet.
<•. 55), H. 114. nuisance waH not eonfined to matters injuiioua to health. Thia wjih
followed in Bnnhury Urban Sanitary Authority v. Page, 8 Q. B. D. It?, with refereme
to «. 47; and in Bi'hop Awkland Sanitary Authority v. hishnp Awtland Iron Co.,
10 Q. B. D. 138, with reference to a. 91. Nuiaanee under 29 4 30 Vict. e. 90, h. Hi.
inrludea an ovenTowded houae (hough occupied by one family only : The (Juardiati"
of the Rift Union v. Paynr, 44 I* .1. M. C. 148. tSw A'orn* v. Barmt. L. R, 7 Q, B. TiST,

and the two Huccppding cases ; also the Public Hmlth (London) Act, 1891 (54 A: 55
Vict. c. 76), a. 4 aub-s. 3 (c). * Hawk. P. (,'. bk. i. c. 76, b. 149.

9 Ibid. See ft 4 6 Will. IV. c. 50. v. 72 ; Walhr v. Hornrr, I Q. B. D. 4 : auflerinn
thp hra-nrhcK of triw to grow '-.v«r a highway h (i-fl .t wilful ulsifnirtinn within the
aee. The cancn on " wilful obnlruction ' under s. 72 are eoUectH in OtUlu v. Smith.
12 Q. B. D. 121. 8 Hawk. P. ('. bk. i. c 78. sa. 144. 145

T 1 Ruasell, Crimea (5th ed.), 474; but set- 27 * 28 Vict. c. 101. a. Si.fortheaummary
remedy. Wellbeloved, Highway*. 440.
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autiiorit'
"" ""''''' *" I**"""«l. '^*'"'K «« ««rvant8 of tho l«:al

land to dedicate land a. a l„«l,way to thn publi,., it Wcam. the duty I'^Kl^K^
ol the parish to maintain it, ha« been altered bv atatute :' m that now "»l»""'«

ZZt'l^ ""k"'""* " '"''^"J' "l""™'"'" ••> ""= P"""'' ""l™ three irlt^month, notice bo given to the surveyor of the inteition to dedicate • withXl.
IT, "/"'fV^

proposed road be substantially made to his satisfaction frf "''"'

and that of two justices, who are to view an.l certify, and whose cer- S S».tlficate 18 to be enrolled at the next sessions. The surveyor, on receipt
of the notice, is to call the district Council,' and, if they deem the newroad not of suBicient utility, the question is to be doterniineil by thenext special sessions for the highways.' .Save in this wav no liabilitvcan Ije imposed on a parish contrary to its wishes, though the roailmay be used by the public, and rights over it aciuired adversely to theowner," apart from any sinctions whatever.
"A positive obstruction of or nuisance on a road, whether caused I.i»bilityotby a surveyor of highways or any other person, would no doubt render """'y' "'

responsible the jx-rson who caused the obstruction or nuisance but uS^'T- a

r; 1 aI •

I

""" "'""'>' °' "&"'" ""'t the Legislature never "• «>
ntcnded to make a surveyor of highways personally responsible athe hazard of a jury finding him guilty or not guilty of negligence innot repainng the road, • » « ^" »"

The local authority exercising the office of surveyor of highways
or the surveyor of highwa.ys himself, where the provisions of theHighway Acts are not modified by the later leg^.lat!oii, are liable for
their own acts or the acta of their servants in the execution of the
duties which belong to the office of surveyor of highways, subject to

or thfir «.f<,'. r!5ht.or £100 pcnonsl CTtiito.or f,rm £30 tier LnnZ '"„,?» „ TS

living withir three miles ol the iAmv in the coimtrv Thnn ^»^^ 11 Su .
IHMffiftflVVill IV,. -^1 wt.:^!.' *

ine couniry inen nunc thf Highwtiy Ait,

2 5*6 Will. IV. c. ISO, «. 23.

' .W » 67 Vi.l. 0. 73, ». 25.

* The Qwfn v.'JuAtirca nf Uerkuahirr, K B A F fi'l TA.. n „ w
ttfl/Afr, 44U J. M. r. 4.V

' .
n. n. a i-.. uj

.
I he Q\tefn v. bngf,e and

vol,. I.
^
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FiiTfman V.

Mnjfornf
Canltrbunf,
BInrkbuni,

J.. (liMtin-

f(tii''hrfi he-

tWM-n the

mirvcyur of

highwnvN
uiuler tb«
HifthwAyit

Afl «nd tliR

BwrTpyor to

thp IikaI

fnithfiritiei

uncior thfl

Public Hpnhh
Art.

the ({eitpral rult^ii of ]aw that »re to be obaerved in quMtiona arising

Iwtwrt'n master and Horvant.'

The distinrtinn between a nurveyor appointed by an urban sanitary

authority und<»r section IHft of the PiJ.lic Health Act, 1875, and the

surveyor of highways apiMiinti'd under the Highway Act, 1H35, must
Ih' Ijome in mind ; since it is only in respect of ministerial acts that

the former officer can act as surveyor of highways. The real surveyor

of highways is the urban sanitary authority which appoints him.

Blackburn, J., in hii judgment in Foreman v. Maiforof CanUrbunf,*

thus distinguishes between them : The local Board of Health " would

not be liable simply l)ecause thev were nurveyors of highways; but

there is nothing in the Act which would relieve them merely because

they were surveyors from liability which they would otherwise incur.

In an onlinary case, where the surveyor of highways is acting for a

township or parish, he would be clearly liable for any act of his own
personal negligence. There i-s nothing to relieve him from that. H
he had left the stones in the n>ad in such a way as has lieen described "

he would be jwrsonally liable for the negligence. H he was himself

the master of the servants, ho would be equally responsible for their

negligence. But in fact, and in practice, the surveyor never is the

master of the persons who are employed on the roads. Tliere is no

matter of law that would prevent nira being bo. H, by any arrange-

ment he mode with the parish, he took upon himself to do the work

by his servants, ho would be responsible for those servants, though

he was surveyor of the highwap. But, that being an unusual and

uncommon state of things, it would require distinct proof to show that

the persons who left the stones in that position were his servants, they

generally being the servants of the parish, and the parish being a body

t AMon V. SeiUejt (1832). BinR. 3. under 13 Geo. III. p. 78. Bjr Ti ft 6 Will. IV.

r flO, H. UO, K Kurveyor who removM nn obstruction without ft conviction b; justices

Mfai at his poril : Keanr v. ReynMa. 2 E. * B. 748. Cp. White t. FroH. U R. 7 Q. B.

303 i
Denny v. ThwaUea. 2 Ex. D. 21.

s L. R. tt Q. B. 2l«l. under the Public Health Act, 1848 (II & 12 Virt. c. 63). Sm
Adami T. Lnkeman. E. B. A K. 01(1. u to non-liability of an aniiitant surrejror. under

5*6 Will. IV. c. Kt, i>. 44, to a penalty on the ground that Bueh liability attache*

onlv to the itatiitory nuireyor ol highwo^ ; Tucker v. Axbridgr //^Aint.v Hoard,

5 "^iines L. H. 26. It iarlear that "any individual who i>t npecially injured by the

obtttniction haa by rominon law a rijiht to remove that whifh unlawfully cnuaett ti

Miveciitl injury to him. But n iffiviite individual has no right to remove an obiitnirticn

which cauwH no niterial injury to him, but which iit Bjm|i]v an ob«lruction to the nmd
an regixi'da the public in gpner«l as distinguiahed from the individual "

: per JeMcl,

M.B., B<uishaw v. JivrUm Lnrni Botird, I Ch. I>. 224. This caw; woa conaidercd in

Denny v. Thwaitrt, 2 Ex. I). 21. whvre a nurveyor of hiphways took up and removed

a drain and brickwork belonging to the respondent which formed u nuiiiancn ond

ohatrHction to the highway. For Ihta the nuiveyor watt convicted by juatioea aclinR

under The Mnlicioua Damage Act, 1861 (24 &, 25 Vict. c. 07), «. 52, for committing
" damage, injury and anoil ' upon the rettpondent'a property. He appealed, and the

Exchequer Division held that the conviction waa wrong, on the ground that he wiin

not a private individual " but the surveyor of highways having a control over and an

intereflt in the drains laiti for carrying off the water, and that in dealing bond fide

with the drnina he wan not guilty of wilful or malicious damage." As to the respond-

ent's right* it was added that ""the owner of the adjoining land only had a qualiticd

I«t)periy in the draina, Ac, aubjoct to the Bstrcitte by the aurveyor of hi« control over

them." As to damage done " by reaaon of the eiercixe of any of the powera " of the

Public Health Act, 187.% (38 & 3« Vict. c. Wi). aee a. 308. A'vtter v. The Aceringlon

Local Board of UnUlh, 4 Q. It. U. 37r>, piffirmed in H. L. 43 I^ T. 710, ia a decision under

the i-orre?poP.dini; «-. in lb-' public Health Act, 1848. The extent to which a aurvcyor

of highwaya ia entitled to interfere with the aoil ia connidered in t'mfrdair v. Charlton,

4 Q. B. I>. HW, explained in ItoUa v. Vealrjf of St. Gtorge'a, Hovikimik. 14 Ch. D. 785
;

fiMiUey Eltarie Light Co. v. FindUey Urban CouncU (1903). 1 Ch. 437, ftad poat, 306.

• By tbfl nda of a rosd without light.
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which o.nnot b« .uert. But when it » . lo.»l herd who ir. .otitig « UoJ bo«l
Kurveyon.,' th„ .«(» o( thing, i. in «,.„.r,l the other w.t. The «S»«-
pnwn. who are employ.'d u labourcn to mend the hiihwai' are in

"""T"'
jenerel wrvant. of the local board ; althoi.ah the local Iward o(
health are a bo.ly who might very well contract with a contr»ctor,
yet they are a body who generally do the work themwlves that
», by their servant., and pay tho«e servant.. Therefore, generally
speaking, a. a matter of fact, those who actually do the work, when
It 1. done by a ocal .manl of health as surveyors, are servant, of
the local board of health. . The a7th section of the Public Health
Act, 184«, reqmres the Iw'al board of health to appoint a surveyor and
other persons named as office™ and servant. ; and at the end of the
.cction It i» suid that tlicy may diMiiLss at pleasure all the Ticem and
servants except the surveyor, and the surveyor is not to be dismisseil
without the ajiproval of the (feneral Board of Health.' That being so
it would be a question to consider whether the .urveyor whom they
are thus required to appoint, an.l whom they are not allowed to ilismiss
at pleasure, is m relation of servant to them in such a way as that
It the matter were bein« done by the surveyor, and the calise of the
mischief were the negligence of the surveyor, the local board of health
would be responsible for hi. negligence." ' The distinction pointe.1 out
" •" '""«";e''aWe importance in determining liability in these cases

PendkbuTii V. areenhtUih' and Tayhr v. Ortenhalgh,' arising out of r,wll,b„„ v
the Mme accident and on identical fact., with ifecisions pointing '""»*»'''*.
diBercnt ways, are yet reconcilable and consistent with foreman i"'"'?'!?'?

'

v. Mayor of CarUerhury and with each other.
Omn*o«,*.

An assistant surveyor appoint«d under the Highway Act 1835"
neglected to fence and to light a road, during the alteration of the
level of the highw.iy

; and an accident happening he wa. held liable
by the Court of Appeal in PendM>ur,, v. OnenhaU;!, ; the case was
discriminated from Taylor v. Grrenhalgh' in the Court of Queen's
Bench on the fact of " personal interference " Lord Cairns says

:

Although the conclusion at which this fk)urt has arrived doe. not
agree with that of the Court of Queen's Bench, the difference i. not so
much a difference on any point of law as a difference be- veen the view
taken by the Court of Queen's Bench of the facts, and the view which this
( ourt takes of the facts as stated in the ca«e." Tnylor v. Greenhalghm the Queen's Bench, was decided mi the authority of Foreman v
,Vayoi-o/Ca»ter6ur»,'andonaflndingoftheiury,that "the defendant
did not personally interfere in doing the work, or in directing the
road to be left in such a condition as it was left."

,. ,^!" pni^'plE underlying these cases is the distinction between the I'r,ncipl»rf
liablhty of a surveyor appointed to carry out the ministerial duties i >"«•«»

. .Now by M * 39 Vict, c 65, . 181), whoro no portion of tlig iwliy i, raid oill olmonKTu votod by I'srbainont, .uoh olliixr. are remoyable «t ptewniro

Ilidhy (1802), 1 Q. B. 700, doo„l™ lL«t a iur.oyor iin.lrr 8*6 Will. IV. o. so. i 66.

:.""i £2. .^
convicted for b.ving cauiwd the ulnnc! to be laid on the highway," or

™„Tl' ."'
' """"'"

"u'
"'P"" "1"° ""• hiSl" •«.'." •" » to cann dange?. whigav.mm\ iliroction. j» to th» repairing tbe road to a pen.on who garo Srdcn. to th«

1 .rtor who pla.cl \hrn llirrc.
, (,87r.l | Q B D 3«

,. n. IS'i''' aSi: "'"i- """T"^ 24 W. It. 311. ,„ indiMingui.hablp (rom P^ndttbun

V ,
^'j- ./""' ""'"' »' ""• """•! wa« that, in thr opinion ol the Court of

.M>|»-al. Iho dintinguiahinj infercnca of fact could not in fart bi. drnwn, not that theJmiion wa. wrong if the iiiforenoe could be drawn
« » * » WUl. IV. 0. 60. T I. R « Q. B. 214
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of the lurvftyor of hiffhwayi, And the highwAy Authority itwU. The
mte ii, primd facte, liablo only fur hin pemonftl uta or default* ; the

other, for all trt* done in the exerciiie of ita powt-ra by thoM tn whom it

hu eiitruBt«d thi^in under the ordinary limitAtioni exiMting in the law of

maflter and Rervant or contractor and rnntrarttee. The iiurveyor

acting u tder the nnlerii of a highway board, who doeii an act which i«

unlawful, cannot juHtify it becauM it wai done hy the orders uf thn
highway board ; but he in ppraonally liable for hia act ;* on the other
hand, hv i* abfiolutoly protect4>d when conforming to any orders of the
Board within the scope uf their duties.'

Reid V. Ihrlington lltghtvaif Board* points the other aspect of the
matter to that which was most prominent in PendMtury v. GrtenJutlgh.

A highway board instructed their surveyor to employ a certain con-

tractor to dn work, which work was accordingly undertalcen by the
contractor, and rarried on without further intervention of the si.-veyor.

On an accident happ«ming, through leaving material unligiited on
the road at night, it was held that there was no evidence to fix either

the surveyor or the boanl with liability.* Had the 8ui;veyor been the
statutory officer under the Highway Act, or had the action been
brought against the urban authority under the Public Health Act, 1H75,

s. 144, the mere fact of non-intervention, otherwise than to set in

motion some other agency, would not have been sufficient to rebut the
presumption of responsibility. It would then have been necessary,

for the exoneration of the defendant, that the work should have been
let out to a contractor, and that there should have been no duty on the
defendantji to see that reasonable care and skill were used in the
execution of the work, or that, there being such duty on them, it was
performed.' " By whom," said Lord Cairns in Pendlebwjf v. Oreen-
nalgh,* *' was the fencing and lighting to be supplied ? Thi defendant,
no doubt, might have stipulated that the man supplying the labour
should supply the light or fencing. The contract, we are informed,
was not in writing, and we must take it that the labour alone was
contracted for. If the defendant did not contract for the fencing or
lighting, then the duty of fencing and lighting remained in the defen-
dant, for which he remained responsible.

'

Akin to this portion of the suoiect are the cases of Hyatng v. W^Her'
and Smith v. Weat Derby Local Board.* In the former an action was
brought against a contractor for that, having under his contract
opened a highway for the purpose of constructing a sewer, he hod so
negligently done the work that the plaintiff's horse stumbled in a hole,

and thereby the plaintiff sustained injury. The jury found that the
hole was a natural subsidence, thus negativing negligence in the filling

in. The Court of Queen's Bench* held that, as between the defendant
and the public, the defendant's obligation ceased as soon as he had
properly reinstated the road ; and that it then became the duty of the
surveyor of highways to look after its subsequent repairs, whether

> MiU T. Hawkrr, L. B. Ex. 3O0 ; L. R. 10 £x. 1)6.

< 25A26Vict. c. OI,B.lfl.

3 41 J. p. Ul.
* An notion under very nimilu circunutuicM brought nsainBt the contrHctor ix

Btate T. TAirrf. 2 a ft C. 20.
K Hvgheti V. Peniixd, 8 App. Cua. 443. R 1 Q. B. D. 30, 41.
^ U R. 2 Q. B. 2(W, in Ex. Ch. L. R. 4 Q. 6. 138.
" 3 C. P. U. 423.

Considenblc atms wu laid in the course of the caK apoD 18 ft 19 Vtot. a 120,
sa. 110,111, 135,RDdoD3Saiul 26 Viot. 0.102,9. 33.
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its defnvtivf condition iiroM (mm Niilwiilcriio or fnun ordinftry wear
uid tear. This wm upheld in the Kxrhpqurr <'hftinl>er, on the jiround
that all reHponiibility to the public, in nxcoiut of that of properly
rcinitating the road at the completion of the work, iH on tho partiin.

In Smith v. West Derbv IakoI Rourd} the action, on fliniilur facU, SmiAr.
waa brouffht againat the local board. To the objwrtion that " how [•'•^ 'vw>v

the ubaidence waa caUMHl in not known," it wm arwwernd :
" We '

cannot go into the qwtnlum of cvidenri: ; but I think thiTo w«ni factM
from which ncKUffenre niijjht and ought to have been inferred. The
trenrh wait bo improperly filled in that a Hubsidenro of from 12 to 15
inchefl took place—a thing not likely to occur by fair wear and tear
if the earth had been properly c-onsolidati-d."

Thomodeofexpretwing the reasonn for thiiideciiiion in certainly < ' >•

logical. The otieation to Ite solved is whether the udmitteil existem -• o. it. ri-.;.

a certain condition of thinsH can more probably be referred to in

artificial antecedent, fnim which negligcmo i»i the infereiire, or, w- ilie

other hand, to the mere operations of Nature, frr ii which an inferoin e

of negUgenco i» not to be drawn. The solution is :—beraiwe the condi-
tion arises from the artitieial antecedent the trench," says the
learned judge, " was so impro]>crly filled

" - tlierefore, " there wa«
evidence that the work of fitbng in the trench had been negligently and
improperly done." That is, by UMuming an effect to bo due to negli-

gence, negligence In the cause is made inevitable. The whole ditticulty

of the case an»e from the abKi>n«e of nuUerial to make this induction of
negligence from. Nevertheless, the decision seems unexceptionable,
and in accordance with other authorities.' The law Iw'ing that a
statutory duty is imposed nn the highway authority to see to the
maintenance of the highway, the highway authority iH liable for any
falling Hhort in the discharge of this statutory duty, through acts
of their own or acts authorised by them. Where, theti. a trench is

made in a roadway and filled in, but Hubse<iuontly a subsidence shows
itself in th*i very place where the excavation had been made, and not
accounted for by any other theory, a state of things has arisen from
which an inference that the cause was the interference with the highway
is more consistent with probability than the assumption of a mere
unaccountable operation of Nature ; and the jury, or, in the case in

point, the county court judge, must say whether the inference will be
drawn.^ If the jury or the judge will draw the inference, then a state

of factet is presented that points to misfeasance,an imperfect execution of

a work that must be perfectly carried out, and not mere nonfeasance,

the gradual and natural decay of a highway whose want of repair is

merely the effect of user and of the operations of the forces of Nature.*

It has been noted' tiiat for certain purposes a railway is a highway— llnilway

with a limited dedication. In Gkeaon v. Virginia Midland Hd. Co.* hinhway

1 3 C. P. D. 423 ; Mee>in(r v. lestit/ of St. Mary, Stwin<]toH, III Times L. K. J4
Duty con*

ttidored in

^
thftt point of

a A'.p., Gray v. l^uUeK, 5 B. A S. 970.
» Cp. Hlackbum, J.'h. ch»rgetotho jury in ltaU\. lirigloi { .}fayur of), L. R. 2 0. P. view'"

322. with Trower v. Uhadu!ick, 3 Bing. N. f. 334, Bing. N. 0. I, which are iwoniiled (UeaioH v
l»y Ixird ColeridKe, t'.J.. in Fairbroliier v. Hury Hural Sanibiry A uthtmty, 37 W. B. 544, yirginia

'

(in the ground that in the earlier '?aitfl negligence wiitt allefi^ed, while in the liitter it jt/^^nj
wua not.

1 BtiTT'T^ip^ T. C-r-H -T-i u/ Ihc Cits ",' f-^"-i^'

Bitll T. Mayor of Hhoreditch, 19 Tiincn L. R. 66.

i "/ Set ftf u,' LiTKUur.. 4 Txm-~> Ij. W. 2G2;

^¥hyltr v. Bingham I^cat Board
1 1901), 1 K. B. 4ft has b<^en noticed, ante,

i Antt. 332-

• 140 U. 8. (33 Davia) 442, wheie Vir>jivia Ctntrai m. Co. v. Sait^tr. IS Grattan
( V»,) 230, 237, in cited aa PHtabliahing that "as acoidenta as frequent ly arise fromobatruc-

Ry.Co.

1 I
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the duty of k(!i;piiig the siilo banks iiecure was con»idered ; and Lamar,
J., after citing Tarry v. Ashlon' and Kearney v. L. A B. Ry. Co.,' is
reported as saying :

" If such be the law as to persons who, for their
own pi^poses, cause projections to overhang the highway not con-
structed by them, a /orliori must it be the law as to those who, for their
own purposes of profit, undertake to construct the highway itself
and to keep it serviceable and safe, yet who allow it to be practically
overhung from considerations of economy or through neghgence,"
This habdity must, moreover, be taken subject to the considerations
P"'"**" out in Sanitary CommUHonera of Oibraltar v. Orfila,' referring
to Blackburn, J.'s, canon of construction in the Mersey Dooka v. Gtbba'

in the absence of something to show a contrary intention, the Legis-
lature intends that the body the creature of the statute, shall have
the same duties, and that its funds shall be rendered subject to the
same liabilities as the general law would impose on a private person
doinj! the same thing

;
" that where the duty of maintaining works

remains in reahty m some superior body, and those sued are merely
those through whom the administration may be conveniently carried on,
they are subject to no liability in respect thereof.

The amount of repair required to be done to a highway may vary
The earliest case on the point is Regina v. Inhabitants of Clutmrth.^
As reported in Salkeld, the proposition is laid down that the inhabitants
of a pansh are not bound to put the road in a better condition than it
has been kept in time out of mind ; but they are bound to put it in
such condition as it has usually been in when at its best. In Modem
Reports and in Holt the proposition is limited to the case of one bound to
repair by prescription. In that case it is evident that the liabiUty
ansmg from custom must be limited by custom. This may be in-
ferred from Rex v. Inhabitants of Henky,' where Patteson, J., ruled
that It IS not enough that a road is as good as ever it was or as it usually
had been, but, if the necessities of the public require it, the parish are
bound to convert it from a green road to a hard road. This direction
was afterwards upheld by the Queen's Bench,' where, however, in
an incidental allusion to Regina v. InhabitanlB of Cluworth," Bowen
L.J., appears to approve the decision that "at common law the
obligation of the pansh does not extend beyond the reparation of the
existing road." If this be so, in progressive districts under the common
law, the roads must have been a serious drag on the enterprise of the
community. So far as the reason of the thing goes Rex v. Henley
appears the better opinion. But there is further authority.

The case of Manley v. St. Helen's Canal and Ry. Co.' is inconsistent
with the narrower view. Martin, B., said r

" I agree with the Lord
Cbief Baron that, if we were now discussing what kind of bridge it

tiona on the trncll u« |Krha|» from any olher cauio whuU-vcr, it would imm to foll.iw

embraced withm .t. warranty to carry theip p.a.ei,|,e„, .afely, aa far a. human oarr

^^IdSi^'tt r ™^°' "'"". ""'^"\' " ""P'T-B •!» ut»<»t can, and dili„„„ i„guardjng their road againat «uch obatnictions," I.e. aa are created by roclca from the
Hide alidins do #n on the tragic

"vm uum im-

!
'."; ?• "!,„ » L. li. II B. 7W.

' I6Ap|).Ca..412. 4 L.H IH Ulla
' ISaft 3S9.6Mod.l63,Holt(K.B.)3.1(l.

'"''""
• 10L.T.(O.S.)110.

• f&ilk."£a™*
Commiuiaw V /iialKe< o/ Slojon/, 20 Q. B. D. 797.

• ltll.£N.MO.
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ought to be, I should say u bridgn suitable to the present state of society.
I have no doubt that, when this bridge was built, the place near it
was a small village

; now it has thousands of inhabitants ; and to hold
that the same bridge which would suffice formerly will do so now,
when the place has become a great manufacturing town, would be
utterly contrary to reason and good sense. Courta of law must look
at these matters with reason and common-sense, and these tell us that
undertakings of this sort must be conducted so as to meet the exi-
gencies of society. Is it fitting thei. that, in the town of St. Helen's,
there should be a bridge which, when opened, as it may be, at any hour
of the day or night, shall leave a gulf in the highway entirely without
protection 1 That is a question for the jury, and all persons would
concur that the only verdict they could have found was that which they
have found. Had they found the contrary, I should have dissented
from their verdict, and thought it a fit one to set aside." These
remarks were made where the Uability of a commercial company was
being considered. But it will not readily be supposed that the state of
repair, which the authorised highway authorities are to maintain
throughout their districts, would be fixed on a laxer principle than
that which governs with commercial companies in progressive neigh-
bourhoods.

The King v. Inhabiianls oj Devon' is only apparently in opposition Tie Kim v
to this decision. The indictment there alleged that a bridge was so InhMLmli
narrow that the King's subjects could not pass without danger. The "' "'""^

distinction between this and the former case was pointed out by
Abbott, C.J.,» to be that to hold the defendants liable for the narrow-
ness of the bridge would be " adding to the bridge something which
did not exist before," and not merely charging them for a shortcoming
in maintaining it in efficient condition. " And," he goes on to say,
" if we should lay down the law to be that the inhabitants of a county
may be compelled to widen a bridge, I am utterly unable to see why
we should not be called upn to say that the inhabitants of a parish
are bound to widen a public high road ; and the inconvenience arising
from such a riile is obvious. The inhabitants of a parish, as such,
have no power, except by Act of Parliament, to purchase at their
own expense land for the purpose of widening a road ; and, if they
could be compelled to buy land for sunh a purpose, I do not see why
they should also be compelled to buy houses."

"I always direct juries," says Wills. J,' "on the basis that the Standariof
standard of a road authority's duty must vary from time to time as """l

the traffic becc.mes greater and more burdensome."' autliority's

Neither is Ma«le,j v. Si. Helena Canal and Ry. Co. inconsistent with, K^V/".
Rex V. Inhabitants of Ijtndulph,' where Patteson, J.,' directed the jury luJntattin al

1 ( ISffi) 4 R * C. (170. Thi« ,..« »«,m8 to luv„ lom,, b,.for» tLo Court by r.-.i»oi,

'"«''"''*

"f AdteluiH of Lord Keiiyoii, in tii^x v. InhabitarUa of Cnt,tl,(rtiind. (i T. 14. IIM, that
If n bruige had beoomo of iiisuffit-ii-Ht width, tlio hiini.-n of widt'liiiijr it iiiiiat be hoiiin
l.y those bound to rt'iiiiir it. Hetjim v. tijtiibitant9 uf UlnlloH, 2 I,d. Rityin IIUO
where Kolt, C. J., cited ilnncom*'.. au:. Cm Cir. 3G11, hoJdiug that encl.minB the Und
^lloiniug to the hi«h«i>y woiUd .Iraw up >.i the owm-t of the land the ehargc of tepair-
uili the highway : Nedd v. Henjon Urhin Itutrirt rijiiitril, HI L. T lOj 4(KI

" 4 B. * C. (177.
a Mai/or, *c of 6'AicAeafer v. Fooler (IthKi). 1 K. B. I71J.

' A.-a. V. Scoll ( imi), 2 K, B. 1(W. whore the eaaea ,ire citeil.

1 Moo. & Rob. 393; in the note to tlya report wveral euwea on the law are eolIceteiL
.\s to this case, but on another point, see per Mellor. .1.. ltruii{wnt^ TfH't^n' Y litxitle-

'T t'p""'
'^ "**"* 1 and per Lord (.aiupbi'il, CI., MeCuHnii^ v. i'rWu.r,
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that, if they tiioujj;ht it proved by the evidence that the want of repair

arose from the nature of the spot over which the alleged road passed,

it would be absurd to require the pariBh to do repairs whieh from the
nature of things must atwajm be ineffectual.

If a highway be overflowed or out of repair passengers may justify

^oing on the adjoining land ;' that is if the way is public, but not if it

is a private way. In the latter case there is no right to go on the
adjoining land. Thisisbecause the owner of a private way may himself
be bound to repair, and the impassable state of the way may be the

result of his own neglect. Where the road is public the general
good is paramount to private convenience. If, however, the grantor

of a private way obstruct it, the grantee may go extra viam over the
grantor's land, and there is no obligation on him to enter upon htiga-

tion ; since he is entitled to take the simplest remedv in his power.'

A public officer, it was said in a Privy Council Appeal from lower

Canada, suing on behalf of the public may sustain an action by proof

that the nuisance in respect of which he sues has been erected on land
over which the public have rights of passage which are interfered with
by the erection complained of. He need not proye actual damage
to the public

;
proof of the infringement of a right is su^cient. Although

the public officer may interfere if he chooses, he is not in all cases

bound to do so. If then in any case he refuses to interfere, an individual

suffering damage is not prejudiced in his private rights by the refusal

of the public officer. Neither, on the other hand, does a refusal by the

public officer to act supersede the necessity of proof, by the plaintiff

m a private action, that he has sustained injury spt^cial to himself,

and beyond that which he suffers as a member of the pubhc. The
right on behalf of the public and the right of action of the individual

are entirely separate and have no mutual dependence whatsoever.^

Any member of the public can be negligent in respect of the user of

a highway, as well as the authority charged with the maintenance of it

;

and we proceed to consider those heads of negligence which refer

specially to the user of highways, and which occur indei^ndently of

the statutory duties of surveyors of highways.

It was very early determined that no actiov will lie for merely
hindering a private person passing along a highway. The reason ia

that the effect would be indefinitely to multiply suits. In lieu of action,

the remedy is by indictment.* To entitle a private plaintiff to maintain
an action he must show a particular damage suffered by himself over

and above that suffered by the other subjects of the realm.^

I Tn^foT V. Mhilfhead, 2 Doug. 74.J. Com. D.^. Cliimin. (a) Highway (a 1). By
the eighth tuble of the legri Ihtodtfim Tahularnm roadti were ruquiieii to be eight fed
wide and (ioiible at comers ; while travellete were allowed to drive over the adjoining'

liii.d iftlietoad waHbiid.
a Selby v. A'lltiffo'd, L. U. i» { 'h. HI.
3 Broini V. Giu/y, 2 Moore P. ('. C (X. S,) S4I. cited and approved Bell v. Corpora-

lion of Qufhte, 5 Api>. I 'aw. (15. In Kngbind thc-onlypiiblieofficertotake action In the

Attorney -Geneial, and liiA iireBcnoc in requinnl where a dwree in the fa«e would bind

p iblio rightH, Sampunn v. Smith, 8 .Sim. 27i ; but his concurrence in not necessary
where the pluintifl is Buing upon an alkgH prirate right, or upon a public right

where he auBtnina Bpeeiiil dHniage : Ito^ei: v. i'uddinylon }i'i*'j»gh CvuhcU (19U3).

1 Ch., i»er Bueklev. -I., i 14. affirmed (IWHij .-\. C. 1.

* Pain. V. PcUrici; 1 Mod. 2S!t; s.e. auh fwim Paiitf v. P'irlrifh, Oirthew. lUI :

Kc. 8vh nom. Paynv v. Pathidgr, 1 Shower (K. B.) 2.Vi, 1 Salk. 12 ; Vin. Abr. Chimin
Common (D) 2, where the early authorities on " partirnlar damage " are rollwted

;
per

Vuujfhaii. C. .f., Ttuwia V. :SufnU. VmiBii. 33(}, .ZKi, 341.
ft Ca/rdnnian Hy. Co, v. W'alker'a TrvMcrs, 7 App, Cac 2.'»!t. As to ronKequentii'l

damage, see Higg v. Corporation of London, L. R. 15 Eq. 37fi. The owner of a ferry
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For the necwaity to prove special damage where a private auit
IB brought, an early and leading authorit> is Immn v. Moore} The i,.,,,„ ,
plaintiff, the owner of a eolliery, was obliged to take earts and waggoti.s .».."..

'

along a highway almost daily, but by reason of the highwav b.-ing
obstructed he was hindered in his business. The King's Bcricli were
divided, Holt, C.J., and Rokeby, ,1., considered that no ai-tion would
lie in respect of the obstruction, because the plaintiff sustained no more
particular damage than any other of the King's subiecta, who all ha<l
the same right to pass this way ; Oould, J., was of opinion that the
action would he, "though he agreed that an action would nut lie for .\i,„,.ti,mf.,r
a public nuisance without special damage, for avoiding multiplication V"^'^''

of suits, and therefore, in this case, if the plaintiff had concluded onlv
'"™»""'

jier mud his carts or carriages could not pass, it would not have laiii l^„""^
nor have been maintainable, yet he was of opinion that some special 'l™i.«i'.

damage appears to be done to the plaintiff by this stoppage of the way,
which is not common to the rest of the Kings subjects

; and this
appears in the per qvod, the business of which is n ci ise the action
and show the cause of it."' Turton, J., thought that tiie application
being to arrest judgment, the defect, if any, was cured by verdict.
No decision was pronounced, though on the case being subsequentlv
argued before the justices of the (,'ommon Pleas and the barons of the
Exchequer,' they were all of opinion that the action lav.

The operative consideration probablv was that the plaiiitif! was
not merely casually impeded in bis going along the highway. Imt
an additional element of expense was imported into his business by
the delay occasioned by the impediment. The language of the judges
in the Exchequer Chamber is that '' the plaintiff did necessarily suffer
an especial damage »wrc thiin the rest of the King's subjects."^

In Winterbottom v. iorrf Derfo/* the subject of obstructing the ni„i,.rUi,„a
passage of the highway was carefully considered. The true principle v. /xW
governing is said to be " that he and he only can maintain an action ""**
for an obstruction who has sustained some damage peculiar to himself,
bis trade, or calling. A mere passer-by cannot do so, nor can a {lerson
who thinks lit to go and remove the obstruction. To sav that thcv could
would really in effect be to say that any of the Queen's subjects could."

To this statement of the law may be added- that a person injured
by an obstruction may remove it, so far as is necessary to enjov bis
rights, but only if its continuance does him a special injury ; and be
must reinove it in the mannc. by which the least mischief is caused.
Attn a judicial decision has been given that an obstruction exists,

rannot maintain an attion for Iosm of traffic cauHwl liy a new liighwav, liv Iiridite or
forry made to provide for a now traftic ; Jlofitim v. a. A'. Hi/. Co i U 'U i> •>24
followed mlMdtn v. Skirrow. (190,-) 1 th. 437 i Cmt Urhm'Cmncil .. ,'i,„ilk„H,J.loii',
.lr.«(«at»Pac/l((('a,(lllO,-,|2K.l).2«7.

' ' 'd- Royni. tm. ilannJI v. .S'o/h. -r.*. 1 Krb. .S47. waa <it«l. wh.n- it »a.
lalii flufllL-ioDt special damefte to allow that, bv reason of tlip defpndanft iilistrmtinn
of a way, the plaintiff was prcvenlwl oarrvinR his i-orn. whereby it waa iiijunil by ram
fvv. loo, HinijTare v. llriHtol ]Yiilirmirk" C;.. 1 H. A N. Slid

'
Hi^-ve-; Hi^l oi Fie-

Ijiw (2nd ed.). vol. iv. .|S4. V. B. 27 H. VIII. 27, ||I. 10. Cp. Lib A.< ••- F ill'
''' P'- "• 2 I Ld. Uayni, 4si|.

1 Ld. Rayni. 41)8. 12 M,kI. 21)7, undername ol Jmmn V. J/oor. (V «,™./,,/

v

(•'««ia(;. 2 King. 283.
' " "» >

* Isini Fenuinee aaya in Mftro/^it'iH lloufi ot Wortt V. MrCarthy ]. K 7 If I
2K1: "InAMfV. HAifc, 1 Sin. L 0. (4lli e<l.), IS.i. 212(1), the lansiiaKe waa >.tiil if
iiii.v person have suHtaUlcd a partieular d.-imajje A«/..b<? that of hi- fetlo'j' eitiien^,' .«-.-

I NO judges do not say a damage of a difftrenl kind or dexcri/jiion from that sutlered by
other subjects, but more than ' or ' beyond ' their fellow eitiEens.

"

L B. 2 El., per Kelly, C.a, 322.
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the right Ut remove it attaches to that binly or person who is entitled
to reprcBent the pubUc, although no s[>ecial statutory power may be
given for the purpose.*

What inter- The next inquiry is to ascertain the various interferences with a
fprrnceswiih highway which in law are held to create obstructions.- To this end

it is necessary to ni>ticu the chief cases decided with reference to
obstructing highways ; not, however, neglecting the caution given
by Brett, J.,^ that " To maintain an action for damage caused by that
which is a pubhc nuisanrie, the damage must be particular, direct, and
substantial."

The right of a frontager to access to his property froni the highway

^"J^**"'
'" is a different right, and, as far as it is a rignt of a man to step on his

own land, a higher right than that of a mere passenger to pa.S3 to and fro

on a highway.* An obstruction of access to premises is in itself

1 liiignkuiv V. Jiuxtun L'Xitl Board, I t'h, B. 220. Ste Dtnwi v. Thwaitts, 2 Kx.
I>. 21.

2 What c(»islitut<'8 nn obstruction wiiu dlHiuHited in A. fJ. v. Terry, L. R. ti Ch. 423

;

Ouliy V. Smith, 12 Q. B. D. 121 ; FcunUfj, v. (hm^. 4 C. P. D. 1:10; Walhr v.

Hotntr, 1 Q. B. It 4 ; Wtxid v. Esson, I) Can. S. V. K. 23it. The qii.'»ti<m of what ia u
def» t in n hixhwav was trnited ;it length in l*TaU v. InlwbiUmU o/ \Vt.ymo\ah, 147
MftM. 245, !t Am. St. R. ttlM. In RilcrU v. /Jtwc. :J.j L. J. t)i. ti3. in the Ex. Ch.,
Blarkbiini, J., said :

" Whon a person sefkn to jn-tify hiw hiving intiTfcred with the
iwo|)otly of another for the jiuriKwe of Hbiiting a nuiHaucv, he miiy he justilird, if the
other bo u wrongdoer, but only in no fiir uft hie interferpnce was necewary fot tin;

puriKw. And w« ngree with the t'oiirt Ik-Iow that iii abating u niiiaaniMj, if there be
two ways of doing it, that way miiMt Ik- cho<4rn by which the leaner miiu'hicf will be
done. We are alao agreed thtit where, jn iho ultemativo way of abating a nuittanee,
thcrt; may be nomc wrong done to the iirogxTty of an innocent inTHon or to the |niblie,

that mooo cannot be adopted." See lUmtM v. i'tUty, 15 Q. B. 2711; ArruJd v. Hoi-
brook, I*. R, H Q. B. '.HI, wheni the easen on the right to deviate when the uae of footway
bccome§ foiindroua, are eollected. There in a broad diatinetion between removing
an obstruction, whieh has been wrongfully placed in the highway, and making good
by a permanent structure the n-ault of mere nonfeasnnee on the [Mirt of thoee charged
with the duty of n<{>airing. Where there is no right to n>jmir there run be no duty to
repair: t'nmpbdl I)nvy» v. Uoyd (1001), 2 Ch. 518. lu Y. B. 22, E. IV. 8, pi. 24.
the defendant iustilietl in lreM)iuM>, by reaaon of a eustom, that they which plough
may turn their nloujth ujHin the land of another, and that for necessity; nnd it wnf^
held good. In MilUa v. Faudrye, Poph. 1(11. the eace is put of a man driving cattli'

through a town, one of wliich strays into a house, and the owner of tlie stray goes in

after it. The owirt does .lot thereby ooouuit a trenpus.-!. (» TiHtU v. Ward, In
Q- R. I>. 17. 3 IkmumiH V. SloTT, L R. 9 C. P. 407.

t Thf Quten v. PraU, 4 K. & B, <t(» ; Lad- v. Sh*p\erd. - .-. 1004; filuhd.tl

V. CatleniU, 6 B. ft Aid. 2GH— right of going over land to 'u..',ie in the sea. Tin-
celebrity of the decision in Hlui^ell v. ViithnUl, and the i<.scussion it haa under
gone, mny jierhapa warrant a note on the subject. The f.iaintilf waH the loid of a
manor bounded on one aide by the River Mersey, who (ly grant from the Crown
held the shore to low-water mark. Tho defendant wiis a. servant at an hotel fronting
the shore, the proprietor of which kept bathing mnebines. The plaintiR sued for
trespast in driving ono of ths-<e machinea across the foreahore with a visitor at the
hotel for the purjatHe of bathing. The defendant'a case was that there was a common
law right for all the King's subjects to bathe on the Heashoro. and to pass ovei ii

for that purpow on foot, and with hornes and carriages. Abbott, (',.1., Holrovil
nd Bayley, ,1.1., held that the plaintid could lecover; Best, J., dissented, lli:^

lisaent was baced on three aeparate lines of urgitment. First, on authority. Brae
ton, 1 I. c. 12. a. tl, was cited for the proimsition— Wprtnim itiim m«»m puhlirii--^

'W( rfe jurr g,ntiiirn, ukut ifntiim fiutnini^. The majority of tho C'ourt denied tin-

authority, on the ground that Bracton had not quoted nicn'ly, but interpolateit
hifc dro-trine from tho civil bnv. Secondly, tliat :im the Ken is the highway of the
world, free access to it is of yrcat importamc. To lliis the iinswer was, admittiiij;
the fact, it is irrelevant, ^'^nco the question at issue is not the importance of getting
to the highway of the aea, but the right of Iraver.-ing tho plaintiff's land wilhoui
his permission. Thirdly— and on tliia uoint the very woidn of Host, J,, at 27s.
must be given :

" By bathing, those who live near the sea are taught their lirni

duty—namely, to s.tt\<i* marineF" in diatreEa. They ae'-jnire, by bsthmo, r.-Jnti-Hrt::-

amidst the waves, and learn how to noiKe the proper moment for giving their asHJ.^'

tance." This argument " <if publie conveniem-e " the majority of the Court met
with the rejoinder that the gieateNt public convenience k that the lights of private

Right of
crossing land
to bathe in

the eea

denied by the

King's Iterich, disaeni

ItcKt, ,\.\
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actionable, m Wmg tin: inrringem«it i.f a riKl.t in property : ami it
IB therefore not neceasary to show special damage, which, we have seen
la required to bo proved where the action is for the obstruction oulv
of a public highway The owners of a " roadside property," to adopt
the term used by Wood, V.C, in Allotnen-Gefwral v. Thame. Con-
sermton,' have the pubhc right of passing and repassing ulcmg the
highway possessed by all subieiits ,.f the realm who have o..casion
to use the highway

; and in addition, a right to enter their houses

CtCiLi'S''" r"f"'.''i
"'°"'«'' '' '" <•'"""•' »"" »" I«»po«itio„ luij down

.1 »o hotel Tij.tor bathing from a raiichin.'. In H..I1'. E«i«y cm tlio Uiitht. of u „ t.the Crown ,n tho So»h„r«, ol th, R»lm (Stu.rt Mooro'., 3rd .rf.). »5 « Zorou' ""
' ''Tf•My ,. m.d. to .u|,por. tho judKmont o( Bo«t, J., and to quD.t on th. dS°n °" "" ^'KI-I"

l!io argument may be umniari.ed : Pir,t. the b,„k. are ,il",,
°

Wh.-n th?i ""f'
' '"""

..ppo„. ,t may bo from the olearne,, of the right which ha. never l,e,,, d ,^,„ted '? "'" *,"

,St.'""k°'n""'.:'^ '".r."' "ST ™™- ""--"J'' 'l» ri«" wa a •»Ca'tsh,.r»of.he
right. Ihinlly, the authority o( Br.eton, joined with the £u,w„ habit, of min

"'"I"';""!-

he nijht. Pourthl.v, though Roman and Engli.h law do differ on ., me notnu
'" ''''""°"'-

^r.rv""
""''»'" 'l'»V''l' '• •'"" •»•'. "» fi">>ini! »! bathing .reT„,&u''

o?bathL* 7o'"ll5"^' ^""r "" '""""° '..'>" '"A «»"» i" -be ,..o,ni,"o„Tgh;

I'S'sSea.™ t;r'thr^iei™'°„nfrL;,„k.'T,'.'o''whS ."17^:1 ,'"""'"i
- '-^ "^^t.«m«i, and that, i, a r.a.™ we?e „LH.':h";;lsS,nco\ ".iS'a S,''^

KT; " '"",""";» '<> I""'"" "--""hip ( «r/. V. K„uMina. 2 H HI. ill . 'se™nd"vthat a general euitom eannot eiiat ; a local custom wae shown not to eii.t" ami

°,imc3""Ti^j;'fhat"-','r"i '"'""?
r'''"!''- "' '" «i.'""". i" n^t t" l:.

;'

jriS;,.„^ ^'c. ' "" '"';™ '"''"« "' men to batho and cwim long priorto written eode, " ,« not proved, and 11 i, doubtful if it eould be prove
' bmeould ,t bo proved. ,1 wouW bo irrelevant, even with the auth..r?ty "f 1 rc'icton

:

»h.eh ij ec,n»e,«edly d.awn from tho civU l,,,-, while the land law., of EiSd are

•imil T S."
'''°''"'

'r-'",
•"tagonh.tie »y.teni. Fourthly, there 1^ no mole•cm lant, b«t.«-n a right to bathe and a right to liah than between a right t,™killwil I ammal, not game and a right to e„ni«e cne.elf on a man', „l.°,e Trightchmg ,n the «a. or . right of takmg .helLfoh, doe. not „ee.,,ariiv invc.lVe , ,,,,

c,^'^
' "Vr " »"''• "bile a right to go ar,o,„ it to bathe dcH-A

; , d ?!» ™lv...thorihr addueed. that Usher, who aA in tho sea may Ictify Heir going .M»n

l.rthe.u>tenaneeotallthekingclcmi"(Fitzli. Abr. Bane. Kl ; Y, B « K IV Is

;;i,f; T',?""''^,' 'i-'-.'?>-
"•»!"•» 't elea. that there 1, a dilloienee taween theright tci cathe anil the right to liah, by the reason it give, for the gc.odlie" cff he

tiigdom-a reason not apphcahle according to the cmlinary „.e of lansuace tc, aclaim of a right lo bathe. Furlhc-r. Ihi. passage was inteipietecl I'v HoIrmd I |. ,

to refer to a p.rtieular euatom
; and in llio. Abr. Cu.tome, « i . pia." I altt; " "

h , l.2f
"i^'!"her from the reasoning, the decision 'in Jllunddl v. (,Vfcr « Iha, l.o,n aeted on, aii,^ ,. generally regarded a, icettling the law i wliieh did not t mIccLHcon settle it. would probably have to bo settled, as ,t is, ™ r"„o,^Sg""n,iW

,1, Jo- "= ?'«J'"'ty of ll>« t^oirt. IMU,«tr,c Urban CounrU v IfiS! IWjm
"
halh,^„ ;i

'° "" "" "'J"'»''l« ,"II«nce for a man to undre,. on th. --..c h
"

i

T„. w i 11 T "Si'
'"'•Inlc^.liou.es from whicdi he might be distinellv sec"

trowns right to the lo.esliore is Iraeed to I). «, S, ;li Lilora inj.r In,/,,

of I ,„,! ad'L^-
-;'"''''•'";;' I"' that where there „ a publie highway, the owner,

1 cii Cd^ «;;*«"' ?„V«'"
"• ?" "''°" "" biuh'^y 'rom any spot c,i

\ , 'rwfa ' .*"' "•,?™™'. s M- * G ei:)7Aso» V. Kwaj.,; i'
ii'c ,.

"
^f,'

".'.7;"8,!'» ""S" "' API»«I- I- R- 10 t^t- 07!l; B^^rh V. 7ta,'«.'

.etamerfrom V^^^^^^H^.^-^^::^^^^Z^':^:Z
» 1 H Vit'ai °° ' '" '' ""'''"' "* ''•'• '" """ -i^'
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The King v

from the highway,' and " a reasonabtp ri^ht of accesn, they have a

reaiionable right of stopping, as welt as of going and returning in the tun

of the highway."' But, as was laid down by the King's Bench in The

King v. RmaeU} " the primary object of the street was for the free

passage of the public, and anything that impeded that free passagf

without necessity was a nuisance. That, if the nature of the defend-

ant's business [in the rase before the Court, that of a waggonerj were

such as to require the loading and unloading of so many more of his

waggons than could conveniently Ije contained within his own private

premises, he must either enlarge his premises or remove his business

to some more convenient spot."

Lindtey, M.R., paraphrases this passage thus :* " It comes, in

substance, to this—that in a case of doubt or difficulty, the private

reasonable right of a householder to carry on ii's business must yield

to the pubhc right of user of the street. If the public right of user is.

in fact, so obstructed that it cannot be usetl to the extent which the

law requires, then the private right must give way, and it is no answer

to say that the defendants can go on using this street in a way which

is reasonable looking to their interests alone." The assumption madf

is that the defendant has no more rights than any other p^rswi in thf

street. If he happen to be the dedicator of the street ai.d dwiicat*--!

it subject to an obstruction, the law is otherwise
;
what.-vtT rh*- pubiir

inconvenience they have to submit to it. since the ttedicatnr has granted

to them a portion of his property which they have chosen to takf

while the rest remains bis.*

In Rex V. Cross* where defendant was indicted tor causing coa<he>»

to remain an unrea.s(inablc time in the public highway near Charin;^

I Lyon V. Fiakmowjcri' Co., I App. Cafl. 076; North tilwrr Hy. ('<'. v I'f.p.

i4 App. CtiB. 618; Tk, (Jueen v. MvtropolUan Honrd of Works, L. it. 4 Q. B. »5K,

explained by Lord Chelinsford in MttropUilan Bourd o/ (for*" v. McCarthy, L. K

7 H. L. 238 ; IV. //. Chni^in, lAd. v. Mayor of Weximinskr ( lUOl ). 2 Ch. 320 ; Ro',

V. Gloves, 5 M. & (i. 013. As Ut tlii- diMlinrtion between the right of auceiw fnim

a rivor to a ripRrian frontugc unil the right of navigation, mco lieU v. Corporation o/

Quehte, 5 App. Ciot. 84. There w no common law right to tow on the bunks of

anrient navigiible rivets ; fidtf v. Htrberl, 3 T. R. 253. Bracton. I-ib, I, c. 12. h. ti.

says tha law of Kngland is identical with the Civil Law: Hiparum etiam u/<'i'<

putilicuii eal dc jure j/enlium lirnl tp^i'iM /luminis. Itaque navs ad caa appiicar

.

funvx arboribita ibi natis religan , onim illiquid in. his n fn/ne.re. cuivia lihirumrst, aifuli

per ipgum fiut^um navigare ; acd proprietus rarum rat iilorum qvutum pr-ntn-

uihoirent. C'p. Itist. 2, I. 2 4. Ripa en putniur esae qwr alrnisaimum (lumen con-

linet, D. 43, 12, 3, i;. 1. The nilinB; of Holt, C.L, at JVi>t Prius. to the sitme effi.t

in Young v. . i Ld. Raym, 726, in rejeuted by Lord Kenyon, C.J., in Bm// \

Haburt. where, al»o. the ineongniily of Sir Matthew Hale's opinion in his Dc J"r

Mari», Harg. Law Tracts, 8.^-«7. that individuals had a right to a tow-path fir

towing voKHi'l.H up and down rivora on making a reasonabln compensation to tlie

owner of the land for the dumage. ih exposed. Calliii, Sewerw, 74, says :
' I eaniiot

nior.; aptly compare a bank of the ^-^'a, or of a navigable river, than to a highw.iy.

for that the property thereof is to him whose ground in next adjoining and ll.c

use (liorcwf is eonuuon to ntl men, and the power thernjf the king hath by bis Uv..-.

pmprii-UiM dfimino. uau^ popuio, polcatoa re^." Ilortur v. Whitffhupcl Board of

IVnrk'i. ."».'» L. J. €h. 28», is thi' cane of interferenee with aeces« to a. miwket.

a OrigiHal Unrlitfuxi t 'oitii-rteA Co. v. Oibb, 5 Ch. D. 721 ; Ramuz v. South- nd

Local Hoard, 07 L. T. 169.

3 (1805) KnHt, 430. Rf'jina t. ChiUniieri, 16 Cox C. C. 725, the case nf a

traction engine. See Rr-iwn v. Kastern and Mid/anda Ry. Co., 22 y. B. D. HiH,

where a heap of rubbish wa* placed on dcfend*ftt8' l.ind, the Court of Appeal hild

<vidence adrniw»ible th;»t many other horses th»n the plaintiff"« had ahied at it,

with a view i/f nhowinf^ that it wati a niiiitance.

* A.-C V. htigkft'fl, J-f Sapjdf Aaatrintion (1900). 1 Ch. 281.

5 Fiaher v, Frow>: . 2 B A « "" " ' ' " "
2 Q B. 198.

rt 3 Cemp. 227.

. 770- Up. Jtobertaon v. Briatol Corporation (I'.Hh
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PlT";. "'""P'..''"'?"'"""^
olHitruction of a highway," 8av« Lonl

ailenborough, to the annoyance of the Kin^'. .ubjocto, i> an in,1i,tahlo
onence. Upon the evidence given, I thinlt the defendant ought clearlyto^ found gndty The Kmg'. highway i» not to be used m a .table-

fm-n^lAJt Ti?"*"?! ,'"."'. '""8 "•« P"«^''™ may have prevailed
for no length of time will legitimate a nui»ance." And on the following

o?c'^;nill''"!^^'"'"V""'',¥,?''''''
""»" unreasonable time i, «« v. y„„»

occupied in the operation of delivering beer from a brewer's dray into
the cellar of a pubhcan, this is certainly a nuisance. A cart or waggonmay be unloaded at a gateway; but this must be done with promptness.
80 as to the repairing of a house ;-the public must submit to the in-
convenience occasioned necessarily in repairing the house ;» but if this
mconvenience is prolonged for an unreasonable time, the public have
a nght to complain, and the party may be indicted for a nuisanceIhe rule of law upon the subject is much neglected, and great advan-ta^ would anse from a strict and steady application of it. I cannotbnng myself to doubt of the guilt of the present defendant. He isnot to eke out the inconvenience of his own premises by taking in thepubhc highway into nis timber yard ; and it the street be narrow
ne must remove to a more commodious situation for carrying on his

The Kmg v Jfoorr" was to the same effect. The obstruction r»« «.-», ..was caused bv a crowd collecting on the highwav to wateh pigeon- •"«»»
jhooting on ti*. defendant » enclosed grounds. ••

If a person;" says
I-ord lentorde» (^.J., "collecto together a crowd of people to the
annoyance of his .eighboun., that is a nuisance for which he is answer-
able

;
and in re*lv to the argument that the defendcpt was not

l.able for the collertion M people whom it was not his iul „ition to
assemble, Littledale J., ,»int« out that though not the defendant's
•ibject to assemble a prowd, " f it be the ,,robahl, consequence of his
act, He IS answerable as if it were his actual tji^ect."'

, . >^'^T!'
"" j""*"'" ""'' ^"^- '• """"ning up in a well-known R„ v.

I jse, tBat a tradesman may exp<we his wares for sale
; but he must ''«'''•

.10 't msuch a way as not by so doing to cause obstruction in the public
streets The obstruction need not be physical ; to cause people to
assemble so as to be a nuisance is enough. There are, however, police

I Q. B^aitn""' ^ ''*"''' ^" """" '• -"°"'' ^ '' " =«"• """I' ' ""a.
I Be'ringv. Mrlnpjilnn Hoard o/ Work,. Ill C. B. N. ». !,m Therp in « <.„«„„,

- Tit « ,/ ""'T'" M*""*"'™"' Act, ISM (IS i. Ill ii„t. ,. ,20), „ 12
'

l-.l, rhcMctroi«A, .«m«gem|.n(,*r. .4m,n.limnt Art, IH«2(« Vict r Ul ,11.il.o r,,,™. Impro,,,o„„( Cl.rac Act, IM7(M14 II Viet. i-. M), s, lim- wiyZjl
.
.N^foe « ^m« I. R. m. „|,o„ tbe eo,,t<,i,.i„„ w„ ,h.t there ^^ eeel,™,™ 1,

mi'KWwrit of Hfu^r.^, f.x pnrU Brais. 22 L. T. (N. K 1 ."rf(2 • //«ir.. v K^.rl^u i T;....

bv r r LT;,ih^.TL '^ ^f" ; ?" r"' ''l"^"'
*" * •""' ^'^ »»..etio„ed

, I ,^ 'C*r , I ""T- "^ tt"' t" " l>«We «t tbe ,,e«.m »et.on he rau.t be «ho.n.|,.,vebe«ole»,^g„, yof™,g)i„„„.".„<l.ee,„UdUenm.i,.C..I..«,.rv. LrS
3 ftTAdMsl"

"""'*'" ' "'»'"° ' '«"""/ «ie»~..-;, : L T. (.N. S.) 37;i:

^ HtUami V. wk,, «0 L. .1. (;h. I.W. " I ,m no< p.eu.rad to w that it w»,

5 Ihx V. C'arUtt, « C. * P. M8.
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|MiwurM for ilt-aliDir with such oawb,^ and at common law, when the

aHscmblinff to Iook at thinu« ditplayed in shop windows beoomes a

nuisance it may bt^ dealt with ; yet the widest tolerance in matters of

this kind must bo obseivrn i •: the interests of all dwellers in commercial

places, where the rule obaei - ed would be that applicable to a market,

not to the quiet suiroundinpi of a residence.

In Benjamin v. Storr^ access to plaintiff's premises was obstructed

for an imreasonable time and in an uni«>tuionable manner by the

defendant-s loading and unloading goods into and from vans at their

premises : so that the plaintiff's customers were prevented from coming

to his shop, and he sufierwl a material diminution of trade. An action

was there held maintainable on the gjnund that the plaintiff had

sustained a particular damage, beyond ':< general damage to the

puMic, and which was direct and substariti ,. The case was treated

as a public nuisance and private inju ^ r»HuUing therefrom, and

coming under the principle of Ive/ion .ionrf^ and WirUerbottom v

fjOrd Drrhy;* but it could no less securely . ,ve been put on the principle

approved by Lord Cairns, (;., in Lyon v. Fuhmongers' Comptmif—
that interference with a private right is in itself a ground of action,

even though it <loes not amount to a public nuisance accompanied

by particular damage.

The action of the defendants must be reasonable ; and this question

of what is reasonable depends upon the circumstances ; with regard

to them the observations of Jessel, M.R., in Original CoUieriet Co. v.

Gibh,' are entirely in point ; as. indeed, they also are with regard to

the rights inherent in private property entitUng to its reasoaable

onjoyment :
" You cannot lay down a jmori what is reasottable.

You must know all the circumstances. It would be clearly reasonable,

for instance, if a wheel came off an onmibus in the middle of a highway,

for a blacksmith to be sent for to put the wheel on the omnibus if that

were the easiest mode of moving it out of the way, and the omnibus

might lawfully stop there until the wheel was put on, in order to tak.-

it out of the way, if that were the best mode of taking it out of thf

way, and a reasonable and usual mode. Nobody would deny that iE

the blacksmith chose to carry on his trade of repairing oranibusos

immediately oppfwite his own house, and for that purpose, not keeling

any one omnibus more than a reasonable time for his work, he kept

omnibuses opposite his house or shop, or smithy door for th^t purpose,

that would be an obstruction of the highway, and would be a nuisance.

- You must look at the circumstances. So, again, it is perfectly reason-

able that A shall put his carriage before his house door, even although

it may overlap his neighbour's door. For instance, take the houses

which have been divided—houBee in Portland Place—that is a familiar

instance to me, and I dare say to most of us—where two doors im-

mediately adjoin. It is impossible to draw up a carriage to the on«'

without overlapping the other. There is no doubt that it is quite a

reasonable thing to stop a carriage there for the purpose of talang up

1 Metropolitan i'oliro Act. 1839 (2 & a Vict. c. 47). bh. 52, 54, subs. 9; Town

Polii-f Claui^ef Ad. !K47 {10 A II Virt. c. 8(1). «. 21.

J (1874) U U. y (-. K 401). In Mott v. Hkootbred. L. R. 20 Kq. 22, where a puhiif

sirf«-t wjis improjMrrly imwi a.>* ii •^t.ible-yard, it was held by .lossel, M.R., that tlie

[niiHant-'e to the neighbouring honwa wns nnt w> permanent n» to entitle a reTefBiorcr

to an injunt^tioD.

1 1 Lrt. Ravm. 486. * L. R. 2 Fx. .116.

s 1 App. t'iW. Cti2, (J74. <» i> Oh. D. 12i.
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and Mtting down, or oven for the purpo« o( waiting there a nwonable
time. But uppom the neighbour's carriage comes up and wants
either to take up or to sot down, it wouhl be monstMus to hold that
the coachman of the first carriage shouUl not move out of the way
It would then become unreasonable. When ho sees the neighbour's Bul.„t^,„carnage coming up, he is bound to get out of the way, and he commifc, « und uk"
vnmu Huuanx to hu neighhour, in the mturf of n pvbUe nuitance.
bil flopping before hu door and preventing hit mining up, *, not requiring
In Hop there In that case, therefore, if he p,>rHi»ted in doing this day
after day, I have no doubt that his neighbours might bring an antion
against him, and get, no doubt, nominal damages

; but nominal
damages would establish the right and carrv the cost,." " In the Ili.iurUr,.,same way it is not unreasonable that your neighhi.ut should give an """«>1 >>y

evening party wcasionally, and that there should he, a file ..f carriagi » """"'»
running acrtMs your .loor or oppoait,. voui do.)r. But it would be

'""''

very unreasonable if anybody did not hB'ak the hie to allow vour
carnage to come to your own door, and still n-. iiureiwonable if
instead of giving parties ocvasionally, as people do, , ,ur neighbour were
to tuni his house into an assemblv rcuun, or for some private purp.we
in consequence of which a file of carriages came every day and oh-
stnictod the carnage-way to your house. I only give these as illustra-
tions. The law is qmtc elear. The question of reasonableness has
been said to be a question f„t a jury. It must be reasonable user
and nothing else. '

The case nl Fritz V, Hohmn' was decided in strict ae.-ordancc with rwc ..
thos»! pnnnples. although Oriijinal Hnrtleiml Collieries Co v GiKi'' ''*"^
was not referred to there. Defendant was engaged in building operation's
to get to which there were three accesses- one down a narrow court
«hich was the most convenient, and which the defendant largely
.^iViros,sed for the conveyance of building material, thus causin'"
lam»K, and loss to the plaintiff, who had a shop in the court The
.Kfend»>H asserted " an unqualified anil alisolute right to approach
I he ar»« ,vt building operations which he was carrjHng on bv the nearest
rtiad, to anv extent, for any materials, foi any time, 'and without
ivgard to th> plaintiffs convenience or inconvenience "* Frj' J
disallowed ihis ,Iiim, on the ground, first, that the private right of the
owner of a nous., adjoining a highway to access from his house to the
n.ghway must not be interfered with by an unreasonable use of the
highway

;
and, secondly, on the ground of the decision in Benjamin

V .Storr, that there was a pubUc nuisance, with particular, direct
iind substantial damage to a private individual.

In Keginn y. Mnthias.' the head note is that " the use of a public ff ,..„
lootway includes that of a [lerambuiator as a usual accompaniment ' """"'
"I a large vla8.s ol foot-passengers, if of a size and weight not to in-
'onvemence other paasengere, and not to injure the .soil," but the
report of Byles, J. 8, direction to the jury does not go nearly so far

1 here might be many things on a footwi v which ought mt to he there
liut not being nuisances, interfering with the mmvenient use of the way

I
,' ^.J"}""',"^'""'^ ''; '" ' " ' •''*'/??••« "'" r,miimrr,- Co. 3 D,- G. M.

MlMnSi."
'"

'" '*" """"' """""' ""' "i'l> "Im"" i<ientic.l

' 14 Ui n, iJ2.

' .5 I'h. D, 7 1 :{. See Belt v. t'orp-imtioH of l^rl.rf, ."> .\p|,, t;,^.. S4

s L. R. oO. 1'. WO. -ir*F570.

I

*SI
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by tHMsenKPn, one of the public would hftve no right to h^movo. If

vnu Hhoul(l think that this perambuUtor ought not to have Iwen there,

but that it <lid not amount to a nuiunce to the way, the defendant,

aa one of the publir, had no right to remove it." " My direction to

vou in, that the owner of the noil may remove anything that encumbers
biit ('toM>, except MUch thinfpi an are uiual accompaninienta of a large

claM of foot-pawienguni, being mi Hmall and light a« neither to be a
nuinancc to other paMengem nor injurious to the aoil." " If you are of

opinion that thiR pi^ramhtilator comes writhin the description of the

things att to which I have just directetl to you, you will find for the

prosecution ; if not. for the defendant." The jury could not agree

and wen- discharged.

V. o(m1. V.C. in yVnIktT v. Hreivster,^ laitl down that the collecting a
i-rowd m fully cHtabltKhcil tn be a nuisance in law ; and *'

in the neigh-

bourho(M| nf H populous town the letting off fireworks and performance
of powerful bands will collect together crowds as a necessary and not
merely a probable consequence," and so a fortiori are nuisances.

Wnlkfr V. hrrvsU-r was distinguished in Inchhald v. Robinton*
— the case of a performance at a circus causing inconvenience to

neighbouring householders—on the ground that thef« the nuisance was
an outdoor }>er(ormance and that people assembled outside the ground ;'

while in Inrhbald v. Harrington the inconvenience arose from the per-

formance itself. " The plaintifl," said Selwyn, L. J., " cannot complain
of the tempurary crowding occasioned by people going to the circus or

leaving it ; and no such continuous crowding is shown as to justify

the interference of the Court." In Bnrber v. Pentey,* North, J., gave
judgment on the ground that " it is not here a coming to and going from
that is complained of; it is the nuisance caused by those who intend

ultimately to get into the theatre collecting in the street outside the

theatre and remaining then>, which is quite a different thing from
coming to or going front it."' With regard to the distinction between
outdoor and indoor performances, the learned judge added :

" If a
defendant does within his premises what causes a nuisance outside, it

does not matter whether the nuisance is caused by what goes on
inside being actually visible outside and so causing the crowd to

collect, or whether, by reason of what is going on or what is about to go

on inside, he causes the crowd to collect. It seems to me the principle

of both is the same, though the application is eomewhat different.*

It is obvious from what Selwyn and Giffard, L.JJ., say in InchhaH
v. Robinson, that a crowd going to or leaving i circus may collect and
continue in such circumstances and num'jer.i a i to create a nuisance.

But the evidence necessary to prove such w mid have to be greater

than where the crowd collected for some less justifiable purpose.

If the purpose in assembling is laudable according to ordinary

standards of judgment there would be more reluctance to find a

nuisance than w^here the sense of the majority of ordinary people

condemned it. The crowd thronging to church to hear a fashionable

week-night preacher might in fact b« a nuisance to the tradesmen in

the rotui leading to the church, but it is hard to imagine '* such

I,. R. .'S Eq. 34. 3 L R. 4 Ch. :
> I.e. aa Kq. 34.

* (18S3) 2 Ch. 4."»7, W'uQutog V. The Edigon BU Phanagraph. Corporation, 10 Tinier

1,. R. .SO.

^ Cp. Jtnkim v. Jarkion, 40 Cb. D. 71, where the head DOt« oonfuMS A A B.

See u to subMquetit «t*ge of this cue (1891) 1 Ch. 89.
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cootinuou. crowdini," "M to j,«ti(y the intepfcrenco of th. Court,"
wttile » .imiltr >Memblage ,n honour of * " two-hoaded nightingilo

"
miglit not escape conili-niintioii.

In, IhUT' ^^ o"**",™™*"" •"'• •t.llli.-eiwr. of the .idea of highwmy. o»t«.lor tie CMtying on of thoir bu»moM at common law U an infringement i»«i». •ad
01 IM pubUo nghta. Any ccoternionger placing goods on the highway 'taU^-i-ti.
lor a ponod longer than necewary to FoaJand unload, may be indicted
for a nuiiance for hia offence againat the pubUc, or be made defendant
to an action by any private penon whom he apeoially iniurea. Thehighway la for the paaaage to and fro of M bia Majeaty'a aubjecta.no one haa a nght to en^roaa any portion of it. Every paasengerhM a nght to the whole width of it, eubjeot only to the equal rijht
of every other paawmgor. The common law haa, however, been
inlnnged upon by various anecial Acta in aomo caaea, for the more
re«lily vindicating public righta, and, in the caae of costermongera, ao
It naa been decided, to confer exceptional privilegea.

Michael Angelo Taylor'a Act' the Metropolitan Police Act,' the
' Tho 0™«r,il Paving (.Mnropoli,| Art, im; (87 Uc. m. r. iilil i^ 04 es Ml

(, .™ ,'k
(''«',™''"l";li"n ftrBcU Act Amendment A.t, 1HU7), •. 1. they >n> eiemnt

ilrU.i A?! Tl
•"'•"" """""'•"« •i'h the l^o.i.icli. „l ..r. IB o( the

riihS 3l„-!5
o^iyngout th. prot,«on. of both Ait,^ ,h»rool tho i.tter exiMjd th.

.STot j;. «^ f 1,'"'' ^" :.'';''• '\° •'~'»" "' ™ntr«li<-lion b.t,»n ih. ,»oyi.

s™«2'.li '^h^ S;?*" ''Ti'" 'r' ""i'
,'"' <^J'^ P"»""» to th. .l«-i,!o„ In

dl.lt'^ h l,1?h ^
'»«t»«y>..of other part of th. Mr<»l, thing, for mil,," i. I.ft to b.

'

iwtr;. it^
"",'«'•' «nll"oiity under the ,K,.er. conferred iy 67 Ck™. III. e. ixii.

:

Zi!h\Zj!lLTlTr^T f^'" 'i™" ""• "°l" "' P""™ lnt.rT.ntion to doling

d»ll idlh hJ f£ 1 "f"™',"™'
"> "hnrt, with tram,. reguUtion. Lm-.l n<«U ,.,;

dShJSiS h^.l. T"' •'''t°"'y-tl>; ™lry. while ge„"rr.I ,..gul.tiy. dutin «„diiclurgid by th. pohce. The icope of m. 05 of 67 I ;•.,, III. c. jii« . u indioahxl by

bcaruw on Lord («leridge a views on " inoonaiit^opy."

H£E^d*'""''T"--^^

mTotV^^Tr*','" "l""-
'"

r""!*'- »»«"" AbrX?!,« owteletwi
ulBo ta%^? !^ "".;'' " °°° */'; "» "'« " " "» «"»"»! ennctnimt mu.t he

tZ y 'SS.' ^^^, "^S^,,"! 'J;-.."'f?.!«
*» ,""'"1; '' "«?

p'r"^."'lt:'^
•'

Cr,«, y. My. 26 'b..;.,';;",- AomTu;; M.'kiroiT.njTr "h"Z
V. fir«o,, 18 u J. Ch. WM

.-^ «« .!„. ,„, Bat, C.J.. (.'j.r^JiK v. "tvVi;;; i Bing.' iftS

n'lfUtin

^™ ^'oT^r,! '*'"'."? ^ '", "»"','»8»"'er, i< tho ,«ra. », „h,.„ variou.'pro'i-

nSi^T,^ li .;'?;..*','•. "."'"? ""'" '• -"^ "'"''""' di-ereianey making It

K .7^ Selborn., 727. Th. t«,t of whMhsr thm. h«. b«n .repeal by imX.tion

lal*, f•'«»'. ««^."W ^o^;* (1802). 1 Q. B. 658, " i. th„ : Ai. th. proyi.ion. of ,.

iw^,..»L^
inoon.„t«„t with or repugnant to th. pcoyi«on. of an oarlior Act that f i

i^H-^r
'"'' tng'tker ?

" Thi; incon.i.t.ncy then i. not to b« d.tCTmin.d by theeiiiTMsion of preferanoo, molal or political, but ii to b. arriyrf at by the application of

k o' Will ^IV
"'

S.!*';..'-
";.•"''•* » "n"""' "O- '2 of The Highway Act, 1836 Ii

.«etro»htio^».%15: rlES ™,5r^"S for_o_h..n«=U„g . Eighway within th.Metropolitan urea.

VOL. I.
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Metropolitan Streets Act,* and the Town Police Clauses Act, 1847,'

give BuminaTy meana for enforcing a very vigorous control over high-

ways in urban diBtricts.

By the Metropolitan Streets Act (Amendment) Act, 1867,^ however,

costermongers and stallkeepers in the London district are, by a bene-

ficent interpretation of the special legislation applicable, exempted

from all interference, so long as they conform to tne police regulations

made under the Act. So soon as the regulations are transgressed

the general law is once more applicable to them.

rules of liiw. For example, the maxim generalia specialibiu non dfmgani is to be reKorded.
" Now, if anything," Hftyo Lord 8eibonie.C.,S<ru>orrfv. r(mC''r»«(l884), 10 App. Cos. 68,

"beoeitainitisthitt, that where there are general words ina later Act uiiimhle of rea*on-

ftble and wn»ible application, without extending thom to subjects flpccially dealt]with

bycnrlier leginl«(ion, you are not to hold that earlier and Hpeeial l^islation indirectly

repealeid, liltered, or derogated from merely by force of Huch genera] words, without

anv indication of a jwirtii^ular intention to do no." In the earlier case of Oamett v.

BradIeff{\HlH), 3 App. Cas. 1*50, I>ird Hatherley had thus sUted the rule : "An Act

direi'ted towards a special object, or ftpecial claw of object*, will not be repealed by
a flubseqiient general Act, embracing in itti generality thoHt' jMrtieular objects, unleas

aome reference be made directly or by necessary inference to the jtreceding Act."

For instances of the working of this jwinciple. see Sex t. Poor Law CommUsionera,

A. A K 1 ; London d: lilofkmdi Ry. Co. v. LtmeKouse, 3 K. A J. 123 ; Thorpe v.

Adams, L. R. C. P. 125 ; Taylor v. CorporalioH of Oldham, 4 Ch, D. 410. Lord

Hatherley had previously, in Urten v. The Queen, 1 App. Cos. 64fi, said :
" A well-

known imssage from I»rd (^)ke has been cited by Mr. Justice Quain. namely, that

Sju
are not to do away with c\inting special lightc by (reneral affirmative words,

ut if the affirmative words are clear, plain, and larecine, and th« two things will not

ooexist, or stand together, then I apprehend you are com|telled to come to a con-

struction, which is a sensible construction in itself, and also a natural and ordinary

construction. Finding that the two things will not stand together, you are compelled

to adopt that construction which the plain sense of the words refiulres." " If,' says

Kay, L.J., in Millinyion v. Huru^ood (1892), 2 Q. B. 172, " a sub-equent Act does not

in terms repeal a previous Act, and does not exprwsly refer to that Act. we must find

suchaninconsiMtencvasthat thetwoA tscannot be read together." This principle of

law was firmly established so far bn^. as 1.577 ; as may be seen from a report to Sir

Walter Mildmay l>y Mr. Justice Manwood of the opinion of the judges on the con-

ftructi<m of certain of the Popery Acta, printed as a note in Froude, History of Eng-

land, vol. xl. 8S. It is nowhere more aptly sUted than by Pratt, C. J., Chapman v.

Pickersgill. 2y/}U. (K. B.) 140: " Itis an universal rule that an affirmative statutoin

hardly ever repcale<l by a subsequent affirmative statute ; for if it is possible to reconcile

two statutes they shall both stand togethei." The conflicting principle is illustrated by

Parry v. Croydon Commercial Om and Coke. Co., 11 C. B. N. S. 579, 15 C. B. N. S. .WS.

Reference should be made by all inquiring into this subject, to Lord Blackbiun's full

discussion of it, in Garnet v. Brailey, 3 App. C««. 965-961'. His ex[ire»8ion is (at 967)

:

" Where there is some particular law standmg, and a subsequent enactment has general

words which would repeal that particular law or particular custom, if they weie taken

in a'l their geneialitv, yet, nevertheless, the first particular law is not to be repealed

unless there is a suflScient indication of intention to repeal it. It is not to be repealed

by mere general words ; the two may stand together ; the first, the particular law

standing aa an exceptional proviso upon the general law." The now obsolete case

(see 56 ft 57 Vict. c. 61, B. 2) of Oraham v. Mnyor, *e. of NewcoMtlc-on-Tyne (1893),

1 Q. B. 643, is an excellent example of the observance of the principles we have been

discussing ; Summers v. Ilolborn pMtrirt Board of Works (1893), 1 Q. B. 612, of their

violatior. In Kri-p v. Vestry of Si. Mary, Newinglon, in the Court of Appeal (1894),

2 Q. B. 624, Lindley and Smith, L.JJ., Kay, L..I., dissenting, held that the Metro-

fohtan Streets Act Amendment Act, 1867 (31 Vict. c. 5), is a statutory permiasion

V the Legislature to costermongers, street hawkers, or itinerant traders to carry on

tfccir ijusinesB in the way in which they invariably do carry it on, i»rovided only that

tiiey comply with the police regulations. Both parties to this ftp|>ea! were [K'obably

agreed that the Act referred to gave a statutory permission to the costermongers.

The only question in dispute was against whom t The j^wlice certainly. The L.JJ.

asmimt that the protection is against the parish authcuHties as well. It is curious to

rote in Hansard, under 3rd December 1807. that the responsible minister introducing

the Bill in the House of Lords speaks of it as intended merely to restore the law to

what it was before the passing of the Act earlier in the year. It is also curious to note

that the very disparate functions of the police and the local authorities seem not to

have been present to the minds of the Lords Justices.

1 30 A 31 Vict.c. 134, s. 0.

I 10 ft 1 1 Vict, e, 89. 8. 28. > 31 Vict. c. B. 8. I.
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In some of the costermongcra' cases it has been contended that the

against, but by reason of other co.stermon),vr3, each conforming tothe police regulations, congregating round him; and that in these
cireumstances there ,s no Uability. This contention i, .lisp^ed o?by James, L.J., in Thorpe v. Bmmfiu: " It was said that the plaintil!
alleges an obstruction caused by several persons acting independently ofeach other, and does not show what share each had in causing it It

ihlf iJ ^'Tr"'^'? '" ' P"""" '" ""= plaintiff's position io show
this Nor do I think it necessary that he should show it. The amountof obstruction caused by any one of them might not, if it stood alone, bo
suflicient to give any ground of complaint, though the amount caused

-LIikL "i'^r" * '""•"* '"'"'y- ^"PP"'" »"" P"»<"> leaves a

re„?.^.r, ,">.'''"? "! ? "'^
J''"'

"""y '=»™'' "" "PFeciable incon-
venience, but if a hundred do so, that may cause a serious inconvenience,wh ch a person entitled to the use of the way has a right to prevent •

and it IS no defence to any one person among the hundred to say thatwhat he docs causes of itself no damage to the complainant "

»„tiLv T ^'j'"' "" I''' negativing any power of the local
authorities to grant dispensations from the operation of the generallaw has ^en unambiguously and beneficially laid down. In Cohen vMayor, dc, of New Yorl,? the " permits "sometimes " granted bycommon councils of cities, or by other bodies," are declared to conferno right upon the party who obtains" them, and in the case inquesi^on were held to impose a serious liability on the graniota. There

i„l?.V K r 7?,'*' '""
r"^ '?' '^^'^i^ ^'"'"J to the plaintiff^

ntestate by the ailing on him whilst walking through the streets ofthat city, of a pair of thills attached to a grocer's wa|gon, which waastationed in the street under a permit granted by defendants, andZwhich they were paid. The fall was caused through the ^heel of

na^wl
«Wn matching that of the grocer's waggon (the street being

narrow) The Court of Appeals, reversing the Court below, held thi
citjr hable; for that " it must be regarded as itself maintaining anuisance so long as the obstruction is continued, by reason of andunder such hcence, and it must be liable for all damages which maynaturally result to a third party who is injured in his person or his
property by reason or in consequence of the placing of such obstruction
in the highway " The city authorities are co-opjrating in creating a
nuisance. " We think," the Court said, " that in a *case Uke tWs
*here no obstruction would have existed but for the wrongful conduct
of the defendant it (the city) must be held responsible for the damage
which 18 caused by re^on of the obstruction, even though it might nothave happened, if the hcensee had been careful in regard to the manner
in which he exercised the assumed right granted him by the licensee "'
l^ray, J

.
dissented, considering that the licence given by the city to doan Illegal act was not enough to charge them for the damage that had

resulted. The answer to this view is that the giving the licence in
tlie circumstances constituted an integral part of the wrongful actIhe illegahty was not in the way the licensed act was done but in the
ftct itsclt.

« 113 N. Y. 632; 10 Am. St. R. 506 ; see Hoeir v Bronhl«^ 110 V V « i-

*
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York.
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No English authority has, jirohably, gone so far as to let out
standing places in the streets. Yet many refuse to interfere with
barrows or stalls placed there. This allowance does not affect the
original illegality of placing stalls in a highway ; nevertheless the

local authorities are not thctoby rendered liable to an action ;' they are

merely quiescent, and some have even assigned to costermongers
streets where they may ply their business free from any action by the

local authorities.^ The New York authorities had co-operated in an
illegal act ; the English position is one of mere non-interference. Active
participation in an illegal obstruction with damage resulting therefrom,

would, in England and in America aUke, render the local authority

a joint tort feasor with the immediate author of the obstruction.

Two cases, Harris v. Mobbii^ and Wilkins v. Day* remain to be con-

sidered. In each of these an obstruction was left on the roadside, but
not (except to the extent of a few inches in one case) on the metalled

f)art ; and in each the peraon authorising the obstruction was held

iable to one sustaining particular damage, on the ground that " in

the case of an ordinary highway, although it may be of a varying and
unequal width, running between fences one on each side, the right of

passage or way prtntd jacie, unless there be evidence to the contrary,

extends to the whole space between the fences, and the public are

entitled to the use of the entire of it as a highway, and arc not confined

to the part which may be metalled or kept in repair for the more
convenient use of carriages and foot-passengers."*

1 (Jloanap V. I!f.3ton and Mfworth Jyxnl Board, 12 Ch. P. 102. In the King v.

Smith, 4 Elsp. (N. P.) 109, Lord Ellenborough directed an acquittal on an Indiotment
tor a Quiaance in obstructing a highway, where it appeared there had been a twenty-
RvB veara' user of it aa a market. The ('hief Justiue " could not hold a mnn to oc

criminal who came there under the belief that it wao such a fair or market legally

instituted. If the fair or market was not a l< gal one, the party might be prooeedra
against for usurping the franchise." The user, howerer, must be without intcmiption.

i Probably without regard to such a decision as Hawkins v. Robinnon, 37 J. P. (M2,
or the law on which it is founded.

9 (1878)3Ex. D. 268.
« (1883)12Q. B.U. 110
6 Per Martin, B., in Regina t. The United Kingdom Elfctiir TelegrapKCo., Cox

C. C. 144, and adopted by Crompton, J., 176, where the caaeH n.'e collected ; Rrgina
V. Train, 9 Cox C. C. 180. Coverdale v. Charlton. 4 Q. B. I). 104, explained bv .lames.

L.J., in ItolU V. Veatry of St. George, Southwark, 14 Ch. D. 7a6, to mean ""that the
Board had only the suiface, and with the tturfaco such right below the suifaco as was
ensontial to the maintenance and occupation and exclusive iMMsemion of the atreet,

and the making and maintaining of the street for the use of the public," was followed

in Wandsworth District Board of Works v. United Telephone Co., 1,1 Q. B. U. 904.

In Baird v. The Mayor, tt-c. of Tunbridge WeUi (1804), 2 Q. B. SG7, afiirmed in H. L.

(1896), A. C 434, it was resolved that what vested wn3 " the surface use of the street

and nothing more." The Public Health (London) Act, 1891, (54 & 55 Vict. c. 76,)

s. 44, gives a power to the sanitary authority in London to provide public conveni-
ences, and Mayor of WcMminater v. L. <fc N, W. Ry. Co. ( 1905), A. C. 420, decided that
" the provision of the statute itself contemplates that guch conveniences tthould be
made beneath public roads, and if beneath public roads some access underneath the

road level must be provided." In Finchley Kleetrie Light Co. v. Finchley Urban
Cottneil (1903), 1 Ch. 437, an electric light company carried two wires across a road
in the defendant's district at a height of thirty-four feet, which the defendants cut.

An injunction was granted by the i\ A. on the ground that the local authority had no
such right, even though the defendants hod taken over the road from turnpike Irusteen.

Where the local body has statutory powers, although no property passes, they have
a rieht under their statutory powers, e.g., to erect poles for electrical purposes, though
aunk to a depth of six feet: Eacott v. Mayor, t^e. of Newport (1904), 2 K. B. 36».

In National Telephone. Co. v. Couatablesof St. Peter Port (1900), A. C. 317, the wires

were not alleged to be outside the limits of the street. A.-O. v. Conduit CcUiety Co.

(1895), 1 Q. H. 301, in a c:tsi: uf subsidence of a highway where no actual d:iiiiiig7 wu?
done, yet held the parish was entitled to nominal damages ; and the Mayor, Ac. of
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the waste " '^ ^' ""''^' *° '''P"''"= *'"> ""ijoining closes from

sr„t"vi„rr'''"°'KT'^^^^^^^^statutory intertcionoe with hs riehts he is ,.ntitlBTlT„ ^^^"^ "^ wiiohabut.
alteration being made in the le^ efo he highway t

If h^eT„ . f/ '" * ""''"'"
owner of the so of the hishwav hi. ri„L < ^' C " ""' "'<'

preserved f™ from „b,l-.' ^™, .ndSuoTJonfinStoTh ?° "^'» T'''"' »' tl>e road
n« /rite."

*"" " ""' eunnned to that [lart which wiis used u the

' s'lTV'S m '"**'» 2 '^i>- «38. MS-

will, the level ot « »trT"™ tXo™ v rj, |r "'"PT""' "? '" "n inte terence
4 «. B. 361

,
the point „ l",i,rowmr"h n rf hi .T,' '^i *"""' "' "'""*• I- K-

*<«.< 21 W. R. 421,
'"""'• " " " " •'»

:
-"''""'i V. RMi„"£!,l

' /furne.s V. AVtiuVrt Loral Band, Q. B. 1) 204.

?
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"Supposing," Hftj's Bramwcll, L.J.,' "that the owner of property adjoin-

ing a highway is not the owner of the soil in \\\o highway, I do not

think that he has any rig'.it by thr law of the land, to have the road

continued at a particular level. It may he a great inconvenience to him

no doubt to have the road altered, if he has built with reference to

the level of the road ; but it may be an inconvenience to the public

not to have the leve! altered, and I do not know that he has any

vested right in the road remaining at that level to the inconvenience

of all mankind."
The right to the enjoyment of the whole width of a highway, we

have just seen, is not absolute, but prima facie only. It remains

to consider in what respect this prmA facie right may be limited. The
general rule of law applicable is laid down by Blackburn, J., in the

leading cases of Fisher v. Prownv and Cooper v. Walker,^ " which

explained and overruled several out of which vague notions of liability

have sprung up :
" " The law is clear that if, after a highway exists,

anything be newly made so near to it as to be dangerous to those

using the highway- such, for instance, as an excavation, Barnes v.

TFarrf'—this will be unlawful and a nuisance ; as it also is if an ancient

erection, as a house, is suffered to become ruinous, so as to be dangerous,

Regina v. Watts ;* and those who make or maintain the nuisance in

either case are liable for any damage sustained thereby, just as much
as if the nuisance arose from an obstruction in the highway itself ; but

the question still remains, whether an erection or excavation already

existing, and not otherwise unlawful, becomes unlawful when the

land on which it exists, or to which it is immediately contiguous, is

dedicated to the public as a way, if the erection prev nts the way from

being so convenient and safe as it otherwise would be ; or whether, on

the contrary, the dedicatinti must not be taken to be mad-', to the

pubhc, and accepted by them cubject to the inconvenient : or riAi.

arising from the existing stat« of things. We think tnu latter is the

correct view of the law. It is, of course, not obligatory on the owner

of land to dedicate the use of it as a highway to the public. It is

equally clear that it is not compulsory on the pul>tic to accept the use

of a way 'vhen offered to them. If the use of the soil as a way is

offered by the owner to the public under given conditions, and subject

to certain reservations, and the public accept the use under such

circumstances, there can be no injustice in holding them to the terms

on which the benefit was conferred. On the other hand, great in-

justice and hardship would often arise if, when a public right of way
has been acquired imder a given state of circumstances, the owner of

the soil should be held bound to alter that 8tat« of circumstances to

his own disadvantage and loss, and to make further concessions to the

pubhc altogether beyond the scope of his original intention."

The greater part of this passage was incorporated in the judgment in

Rabbins v. Jones^—" The Waterloo Bridge case" By reason of the

construction of the bridge, a high causeway was made as an approach,

raising the level of lLu roadway considerably above the old road. A
row of houses stood on the original level of the ground, running parallel

1 Xulkr V. Jrrringlon Local Bmrd. 4 Q. B. 1>. WJ'i. .188.

« 2 B. & H. 771); Marrer v. Woodqak. L. II. r. V. B. 2fi; Rint^e v. HeaHe (1808),

2 Q. B.. jtpr Lonl UusHcii of Kiliowi-ii, T.J.. Sfl. Anudd v. iUoktr, in Kx. I'li. 1* K.

y. B. 4;W, Mtiitc^ the law of ii limited dMiiciilioii. Arnold v. llvlhrook, L. R. 8

Q. B. M. 3 11 C. B. 3)t2.

iSaIk.357. 6 (I8G3)I5C. B. N. S. 221.
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to the causeway and road loading to the bridgf, but leaving a »i)aee of •

more than seven feet between the hou .•« an<l the retaininR wall of the
causeway. In consequence of the construction of the causewav the
houses were divuled into two distinct dwellings ; having one' door
opening upon the causeway, ami connected with it by flagstones
resting at one end upon the walls of the houses, and on the other
upon the retaminf wall of the causeway, and having at intervals
gratings fastened into the flags ; the whole formed one continuous
footway which had become dedicated to the public, and was used as
part of the highway for foot-passengers. The door of the lower portion
opened on the old road. A crowd having collected on the flagstones
and grating, a portion gave way, and about thirty persons were llir,>wii
down to the lower level. The plaintiffs husband was killed, and she
Drought an action against the owner, who had under-let The iudg-
ment, though delivered by Krle, CJ., was prepared by Willes J '

follow''""'"''"'
"' ""^ '""'' ""* ''""'''''''"'' "'""

1
"-"positions', as

1. If the flagstones and grating are considered a jirivatc way to the
houses, the reversioner is not liable, but the occupier."

2. If the flagstones and grating constitute a public way, then the
gap between the houses and the retaining wall of the causeway was
not made by the defendant, but was coeval with and a conseiiuence of
the construction of the way.'*

3. If the flagstones and grating constitute a public way, the public
has to repair, since the liability is attached to tlie jiublic user, not to
the ijuanlum of benefit attaching to the frontage. The benefit was
retained by the proprietor, not conferred on him.

4. The flagging and grating in the case before the Court were not
used by the occupier of the house otherwise than as one of the public,
and were therefore not repairable by him.

6. The more or less artificial character of the flagging or grating
dldnot make it more or less a way to be repaired by the parish."
Whether it be stone, iron, wood, or composition, as it is a public

way, the pubhc are to keep it in repair, and not the jwrson who dedicated

• l.'i C. B. N. .S. 223.

cmlomrn. o, jiml, for aoadcnt. h.,p|K.|,m„ ,l,„i„„ i|,„ u-rm ; for, fnuiU ai»rt t" -ro» no kw .g,„™t letlm, „ tumW„K.«„ tou..; .„d the h-n.mf. ;cm«l, J" ,„ i,™

S?™i'L"°^- " '".r"","'™ »»» '°»''- "" 'l»" 'li»t cir,.u„,.toiicc make any
1 w^»? our opinion •

:
|r, C. B. N. S. 240. Vouphnd V. U„di„]ha,n, i fainit

o. tl,„Z "' l,™ "'« > ;'y »f «l>e oornpior to fence it. " If the landlord at the tirn,<• the demi.0 know« of tho drtrnt. and do<» nothing to came it to be romedic" ho

the'll'n1t^%",f,7- "'".v'
" '^."; f*•

L''"
''°'° """ ">»"'' ""y <"«'™cl«nt- Xho law in

!h^ ™« . 11 w K
•"" I™"'.'!'''''" fro"' Ihe Engli.h lawT There a duty exi.,t» on

r..K^^ i." "^Zf ?."'''°"«y «° «"«» ("•Id- or barricn, along the margin of thetr»«lled ,»rt,on of the highway, or even along the eitemal portion of the*highway,and If a person u.ing the fiighway i. injured through the ab.ince of auch ,mES
t-TITT^i Tu"- »'«'S'''l'<>"'y. t,™"

"-ough the injury »a. rc^eivil Side™ ." »h\'"8l"»«J' 1 ««"'«»» V. MaMorough. 154 Jli™ 2m. In one c,»o theeicay.lion which c.u.ea the «cident was eleven feet from the highway /,™ vi>rcrport, 1 111 -N. V. 470. '-"T"-
• "The exception, to the lialiility of the ]iari«h have been known. Thev alecut^m, preaenption, tenure, and inclosuro while it lasts. Have we authorily lo addnagging and grating I

" 15 C. B. N. 8. 241.
i auiau.iij lo auu

"The

llridijr M.IC."

Proposiliiais

of Willes..;.
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6. A cellar flap diflpra Iwcaiise it is worn out for the Iwiieflt o( the
occupiei of the rellar to which it is the door, and it " may be con*
Bidcred m a trap in it* nature and fssence, un' ia it he kept Hhut."'

7. A ruinouH building adjoining a highway diiTere, because what is

inBuflicient here is part of the highway itself.

t*. A concealed danger diflcrH, because

—

(rt) The existence of the gap must have been known to all

passert,

;

(/>) It would not have beer a danger had the parish maintained
and repaired the flagging aiul grating

;

((') The defendant did not erect, and, as it was a highway, could
not have removed, the structure ; and

(rf) In the absence of fraud a highway may be dedicated with
a dangerous obstruction on it ; e.t/., in FinJwr v. Prowae.

!t. The grant of a way casta on the grantee, and not on the grantor,
the duty to maintain and rejiair, with a right to enter on the grantor's
land to do all acts necessary fur the maintenance and repair of it.*

The obligation of one maintaining an excavation, an area, for
example, adjacent to a highway, is independent of negligence; it is

an absolute obligation. The excavation unprotected is unlawful,
a nuisance and indictable. The (K-cupior has to maintain a fence or
other prc)tectif)n for those u-sing the highway. His duty ia " to prevent
its becoming defective," and he ia subject " to all risks of injury that
may be done to it by strangers or trcspasserB,"

The ^imd faeU- right of the public to use the whole width jf a
highway is further limited to the right of passage over it, and the
owner continues in the possession of alt other right* of ownership not
inconsistent therewith.^* This is cleorly shown by VeatTy of St. Mary,

» Hamilton v. IVfl/'y o/ St. George, Hunoivr Square, L. R. 9 Q. B. 42 ; the judgment
in which iH identiciil with thi- .ii»!' put in KMina v. Jonta. 15 V. B. N. S. 242 : " \Vc
may refer, by way of illuxtratiun only, to the cane of one of the squftrM, where tha
footway lit one Hide con-wtt. of large fJagH reaching from the outer wall of the area
to the outer wall of the cellar. There the upper iwrt of the (tag forms the way, and
the lower part of the »iime flags forni;^ an we are told, the coiling of the cellar. Who
18 to maintain and rcimir the IbiKged way T We apprehend the public, who walk upon
it and wear It out, without which it might last an indefinite time." Lavrtnfc v.
Jentuu, L. K. 8 Q. B. 274. Thin case is one of a preHcriptive obligation to maintain
a fence, but the right of the public to the free enjovment of the highway cannot bo
Btated lower than the right of on' landowner aa agninHl I iicighbom who Owen him
the duty to maintain a fence ; limithwnih v. Watson, i TimcB L. K. 331. Cellar
art^hes were held not to he piut of the road in Thimpmn v. Sunderlnnd Gaa Co., 2
Ex. D. 42ft. In MVirn.) v. P( audsmnlh IH^lnrt Board of Works, r/.i J. P. 471, plaintiff,
while driving along a rood, passed under a bridge whose entrance was higher than its
exit, and his head coming into contact with the bridge he sustained injury, but he was
held diaontitled to recover on projf that iho bridge was in the same condition when itWM dedicated.

2 The authorities are collected dale, I^iw of EaKement« (Gibbon's, 5th cd.l, 528 ct
feqq-, Hting. i/i/,t ,U„i, Pom -H v. Ri/rr.^/t, 1 Wmi. Saund. 322 a ; 1 Notes to .Saunders,

i^* . ? *;o»""un law, ho who J-as the use of a thing ought to repair it." Taylor v.
H httthead, 2 Doug., j.er l^rd Mansfield, 749 ; BtU v. Tmnlyman. I Q. B. 766

;"

Lord
Igremont v. Pulman, M. & M. 4t»4. See also Cdeberk v. Girdler'a Company 1 Q B ')

234 ; and Corporation of Lond,m v. Riggs, 13 Ch. D. 7»8, wheie the limitation to a
'-

v
of necessity was stated to be that it was to be only such a way ai will enable the ov acr
of the close to enjoy it m its then state at the time of the grant of the enclosing land

fi'T.L'*''.'!"^!''**'''
"' ^'.''y '"f "" I'"n«>8e8. As to " way of necessity," 3 Kent, Comm.

{13th ed.) 424 tiim noli".

.1. ! I"."'^'
!''"'•'. ^- ^'"•"""- (> H- & »' ^>««. »•» Jii'lVP "t the trial charged the jury

that If they thought un er.-.ti.m on a liighway-in (bin case the River Tyne-wot for a
piihlic puriHwo and [.roduced a ,.ublie benetit, and if the erections were in a reaswiablc
KitiMhon, tiiid ft it-risuiriblc .ipacc was left f,.r ihe i«M«-ag« „f vessela on the river, thcv
HhOiUd acquit the defendants. ^ (hi motion for a new (rial. Holroyd. J., was of opinion
the direction was good, and Bayley, J., who tried (he ease, adbeuil to the opinion he
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iV«„»j(„„ V Jacob,.' The re.p«„,ti.„t wa» the owner o( ,,remi.c. in y„„,„,Newington (»u.oway, to who,,, the vctry had retused permi»>ion to« X.

truck wro, the >idi'n.lk l.i the >tcm I'l.intiB ;,ii™.i..i ,„ . l
" "n'' ">"•''

one do,n» l,u.m»,. .long ,. .,„,,, 1„ „ ,„,,„|„,„ ,», ,„„„ I,;,. .u,t" ,^i,,
,"£•jercucd .n a r.™,blc nmnner ... », not to o„n«.e»„nl, ™.umWr .n,f oLipm^

„th„ .jd.«,,k, or to ,,,„ ™:,d ,L"irk :;r;\;ro t ik^thTl^^^^^^

where the Mmg Engh.h c..e» wen. aUo ,at«l ,nd approved In th, io,ir,;,f.u^'.h,ch w«« on taeu not di»iimilar from tho™, in the ™„ ffViM. it wi ',,
*"

Th,;,»,mar, object of a public .i™t in a cily i. (or public tiavel The ,Z« i" tn.e of apublic ..dcwalk. Ncihe, may be alway. wholly ,™tricted t,. ,°ch Z oZiZZmen and Iheir employee, n.u.t have acce« to and from their plaeei ofTl.int.To I

ixirtion of a great city. a. hen-, mu.t moreover have an opportunity for teccivinT™.h.|j,.u,g gooa. more or lc« bulky and porderou.. and oftirin the orMn^ 3,ZSuch receptmn and .hipinenl of koo,1. mu.t n«e..arily at time, moli *"e,, h nde? ;

h^ie", r
1'^' T° l'""'"

""1™«"" "'' «ven u,.,n'publio .-"t. The right to Zhmder or obstruct |« by no mean, abmilutc or continuou.. It I. at mT... .

"

It dci„nd. upon the no<-c»ily. and the necc..ity °nav d°,«nj u,J,„ th^,^;
temporarv

of the p«-k.ge. handhj, ,he duration of the obiKT and'^rhaL Sh.,
*"«'''

.tHnc... -TEi. „ece«„,y nce.1 not bo abeolut?, tt1" fg| Yf ftV^T™^^If the law re.,uired an ab.olute ne<«..ity, but tow coidd e.caoe Iiab lilv " "
ifl^ un,m what ha. been „i,l ,hat whenev^i .uch dealer .0 hiSli"i'ob.truct. nStravel u,»n .uch .ide.alk or .treet. he thereby take, upon Enm-inhrbcrln .t

t7oZ t! i"'*"-"'™'
,'» '»"• >^9 "».onablJ ne,e»arrand S,„ra y Ming^S i^°.heT.'SL":,':Srr",^ ••""Tra-ulLrit'rS'in "4 "'«',»'

«,prebSded that there t. l' r'l^^L^Zl^it^A^.^Sir.Z^ZL'Z'Oiere he apiiear. to have thought that the i.attino .. ,.,.r,J* .r.iT'^i.- 1
""'"'"Img.

the peril of'the hou«.holdcr : but ,.i '
h«l'ho "°l a riKZt It Ih'.t""'^, "'; ?'

the duty of taking it up after it ha'd been ™e5 by L vSo ?a'm | u ting it Swn 1° ?'«'","',

,

the arrival of the next
: m that there .hould be n'o needlem interfcn-nco with he riaht

,'"""«•"''"
of ,»«.ge: If not m SmithlicM Market, yet iu Groavenor Square "mo a-r itlE' '° l'" ''°"'
.B.. /(,im/.W V. Turnip. 3 B. t S. 71Pi ri«(r» ol M Wori! W.iiLIrL 7 , ""I"'' "'lo..

Ti™.!. I R ail I
'

'r, f".'.'" "'""l"'"' «"'l "imilar ca.c of Ik TeytoTy. W„ili
V »•» ? JJ^'^" '^"^H'- <-•'. reiterated hi. .latement o( the law in )"oS

w,is,:aj^^='a^£=t;;^'ra^-rii^r^!;^S^

EaS'rss'miLdi'K
"^""'° "" """'—"*" ^^ cv,ei$dr,"otb;j

(hi Aomini tuMim! dtjil ; crluinqae vidcre
Jiuatt, tt erecloa ad sidtra lotli^tc vtdtwt.

It would be r«.h to generalise even from thi. that .U°r'gS'ca!jhn' a*';ireum.tance,
1.. pimiued «t the mk of tho.e having .tumbling-blocS alSng t .rwav 7^. 01,™

<i.» ,0 „n/»e Ibat a tradc.man ha. any right., a. agaiu«t an injured l«™n to Kd

.1.^ coun,j takr Kver;'^.i:s.;:^,;"£i;;^: of"t :ss;iy:^:^,:i;s;:;'and convenience .eem. distinctly the other way
"loniy, romuion-»!n«).

I. K. 7 li. II, 47.
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SlotkioH
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Ukc up the fUp anil lakc > proper paved carriano.way ix^riiiw the nida
pavement to hin preiniwn, where he Btureil heavy niaehinery. The
re«pondent was aieuatomed to convey the niaihinery acrom the flagged
footway by mean.t o( rollere anil leve'ni ; hut this method was objected
to as an obstruction ol the thoroughfari^ ; then'Upim ho conveyed his
maehiner)' to and from his nreiniaes in trolleys or waggons ; the
result was to break the flags through the extraordinary weight of the
niachiner>'. He was summoned, under The Highway Act, IRl.'i,' s.

72, for causing injury or damage to be done to the highway. The
magistrate held that the injury or damage was not wilfully done to the
highway

; that the freehold projwrty in question could not be reason-
ably enjoyed without access across the footway ; and that the rights ol
ownership and of the public might bo jointly exercised there quite
consistently with the general welfare ; and dismissed the summons.
On appeal there was judgment for the respondent, since " the owner
who dedicates to public use as a highway a portion of his land, parts
with no other right than a right of passage to the public ov<^r the
land so dedicated, and may exercise all other rights of ownership not
inconsistent therewith

; and the appropriation made to and adopted
by the public, of a part of the street to one kind of passage, and another
part to another, does not deprive him of any rights as owner of the
land, which are not inconsistent with the right 6f passage by the
public."^

This is merely a statement of what has. with one doubtful ex-
ception,' always been regonled as the law. Thus, as early as Relic's
Abridgment* (circo IfiCO) it is laid down that the King has nothing
but the passage of a highway for himself and his people, but the
freehold and all profits belong to the owner of the soil. And Lord
Mansfield in GocdiUle v. Alker and Elmet,' where the question was
whether ejectment would lie by the owner of the soil for land which is

subject to passage over it as the King's highway, says :
" It [i.e., the

highway] is like the property in a market or fair. There is no reason
why he [the owner] should not have a right to all remedies for the
freehold, subject still, indeed, to the servitude or casement. An
assize would lie if he should bo disseised of it ; an action of trespass
would lie for an injury done to it." Again, in CuUle v. SlixkUm Watrr-
«mh Co., Blackburn, J., speaking of the right of the owner of the soil
to deal with a highway, says :• " This, as owner of the soil, he had a
e^rfect right to do, provided he did not interfere with the road above
m,' or the defendants' right acquired under their act to keep their

pipes there."

The liabilities incurred by opening up a new country were considered
in the High Court of Australia, where the principles governing were
thus enunciated by Uriffith, C.J. " If the government voluntarily
undertakes the care and management of a road, it is bound to use

5 * 6 Will. IV. c. 50.

Tlie point does not appear to have been taken in Lcc V. NixfV, (W L. T. 285.
3 Hdladnml v. fmt, in 8 (Jeo. II., riled in (loodlillc V. Mrr, I Burr. 140, but

denied by lA)rd Manafleld, at 143, to he an authority.
* Chimin Private (B), A queU eoile, ft Ita e/uiws gvr teo apj^Hit-ni. En un hitill

cAtmtn h rot/ nod nuUr forwue te pofmqe imr lui el aea ptnpic. Cp. Y. B 8 K. IV II

pi. 7 : Y. B. 2 E. IV. ft. pi. 21.

B* il "jT' i,t?'i>''°r'f™»''-
""*' "' *««'"•'( 1 8!«). 1 Q- «. per Kay, L.I., IM.

I tioii. A'^r. Jii2, D, } 1, 1-

R. 11) (J B. 4.55. t'p- .«etroi«ilitan Poll
' (Jvodson V. Hiehardaon, L. R. y ch. 221.

e .Vt. I83II (2 4 3 Viet. e. 47), ». 54.
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CHAP, IV,] IIKIHWAYH, TIUNPIKKS, CANAf.H, KT<' TO
reMon»bl« i«re, ju«t u any ikthoii who ron.I..r» voluntary ...rviiM in
bound to UK, .ucli rare a. i> wannnalil,. „n,l,.r th.. .inurnKtance.,
I he rule that /,ov»m. the applieati.m o( thi» ((.neral orimii.le toiuih
cMe« a. the pre.ei,t may be thu. Htated. The government of a new
country lorminn for the flnit time a prartieable r»a<I upon land whieh
ban been teehnically dedieated an a hiKhwav, b; ': ii„pa.«able (or
wheeled traffic, i. not bound by the rule« whiih K.,ve, |,.n.on» (other
than the highway authonty) who interfere with . surface of an
ancient highway as that term u undemtiMKl in Knulanil If the
government imnrove the so-called highway and render it more useful
to the public thin it previously was, they are not guilty of a mis-
^asance merely on the grounil that they have interfered with ahighwav.
The analogy is rather to the case of a private own.T who invites the
public to pass through his land by a 'rack which he lias th.re con-
structed, and which IS reasonably safe for persons using ordinarv care.
11 such an owner, after granting the permission, puts or allow; to be
put upon the track which he so offers, a new ..bstacle or danger by N„„,,which persons using reasonable care would be liable to be injured he JHni^rm.y
IB liable for the consequences.' But in the ab,ience of such acti of

'«"-—'
commisaion he IS not Gable merely by reason of the imperfections of
the road which he offers. 80 the (lovernment of a newly settled
country, which undertakes the first formation of a road, whether the
soil has or has not been formally dedicated as a highwav, is bound
to use such care as to avoid danger to persons using it as is reasonable
under all the circumstances." • Tlie law is the same where a road
IB laid out on a building estate.

hv ilZ'f''.'.^,l'„';!l*'"™ . J"'*'""'"^-
'""-"rity's user of a highway, is s,.,„l,„vby the statutory powers of laying pipes conferred on some other body limiwiioi, of

njost often a gas or water company. Highway authorities cimtended '''"^J"'J .

that their statutory duty of keeping their highways in n-pair could Z^ "
be earned out regardless of the inju'y to pi,,es placed in the subsoil.
This pretension was negatived Ijy the I'ourt of A,,peal in Gm Light nnd 0.. LigU
Coke Co. V. Vatry of St. Mary AhbM's, Keminylon.' where the principles "•'' ''»*< ' -
governing were expressed by Lindley, L.J., in two propositions : J, 'i'"*"'

1. The right of gas and water companies to lay their pipes and amJ!
have them uninjured is subordinate to the right oi the public to Uie Kcn,in.jl«n.
the streets and to have them kept in repair. Pr<.i«.ition«

2. The statutory right of gas and water companies to lay their f-"',''''""'')'-
pipes under a highway imposes on the highway authority a duty to
repair their highways only in such a manner as shall not injure the
pipes authorised by statute so caused to be placed

In Southwark and Vauxhall Water Vu. v Wandmmlh Board ol 0,.wd
It orhi, it was pointed out that gas and wate. cmipanies pay nothinn """" •'"°-

for the privilege of putting their pipes down in a pu\.lic road, and they ZT.i'^' ,have to take the nsk of the road authority altering the level. ThV »lt.r«i»,;
only duty on them is to take reasonable care that their operations '""I"-

shall work no unnecessary damage ; and they arc under no obligation
to do anything to mitigate a mischief which normally follows from the
reasonable exercise of their powers." To use a legal right in order to

rr^Tbg V. Wffl. 4 c. B. N. s. rai.

H'fro
.-"'*"'"»• 3 1'. L k (.Au«tmlii,), 50. m.

I 15 g. B. 11.

1

' (l«lW)l'Cli. (103.

>/ Ohichater T. Fotttr
(

1 ' t

.Uh V. (I. .V. dec. ity. ('^

1 K. B. 167
H U H. U31I ; Ha'na,',



NKULKIKNCK IN LAW. Ibihiic II.

Proper UM
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effect thervhy a wrongful ai-tion tUw* not juittify tite wron)(fu) act but
nbliterAtc-8 altitficthiT the nrvtvniletl juiitiHratiim.

Duty to|trtf- A duty, which will be (ImcuMe*! mure in ilctail prpMuitlv, lifHon thoM

I]i?!i^'^h'^
whiMo prnptTty abutN on hiffhwiiy to m^u thut jHTHonii lawfully uiiing

highw*/' " ^^^ highway ar« nut jeoparUiMMl by the condition of the ailjoining

]m3p»nlMns property.

Ih^hTh"'
* **** *" detcrniinw what projwrty aliuta on a highway within

g wtty.
jIj^ meaning of thin rulr. which in pri»|h>w»d by lllackburii. J., In Binkn

s*r'A.ro. y- '^' yftff f'o. and Riwr />«» Co.,' and approved by Willei, J.,

in Hadtry v. Tat/hr,' ia to aacprtain whether a periton niayW injured

through an accident hapiwiiing to him on tho highway, or whether
he must wander from the highway before he 'm in danger. Hulijuc:t to

this conHideration there in no general duty on an owner of land adjoin*

ing a highway to fence it from the highway.*
There is >ma vagueneM in ftettling what ia a proper uner of a

highway. I., .ne United Htatea children injureil while using a highway
as a playground, and not for mere pur|HNio of goins to and fro, by
defect* in a highway rendering it unsafe for travellers, have been
held disentitled to maintain an action, on the ground that their user
of it is an improper one.^ It has also bcc-n said that a town ii not
liable to one who, while stopping in the highway for the purposes of

conversatio'i, leans against a defective railing and is injured by reason
of its insuf iciency.' Bigelow, C'.J., in this latter case draws a dis*

tinction between the case of a person who, without fault or negligence

on hi>i own part, is forced against railings, or takes hold of them to aid
him in his passage, or fatU against them by accident, or has occasion to
use them iu the furtherance of his rights as a traveller ; and the case
of persons leaning against railings for " a place o' rest while they stop
in the highway to lounge, or to recover from fatigue, or to engage in
conversation. If a person uses them for such puriKnes lie does it as
his own risk."

These cases do not represent the effect of the English law, which
is certainly not so strict in limiting the user of the highway. For
instance, the head-note to Gwinnell :. Earner' runs :

" At the time
of the accident [i.e., the accident which constituted the cause of action
in the case] A was not passing along the way, but was standing on the
grating to talk with a person at the window above it :—Held, that A
was not making an improper uho of the grating ;

" there is, however, no
reference to this ground of decision in the report.

In Jewson v. Qatt^ the question of what rights are comprehended
under the user of a highway in an ordinary and usual manner was the
subject of discussion. An ojren cellar abutting on a footway was
protected by a bar, which was insecurely fastened. The plaintiff, a
child of ten, went up to the bar and laant upon it, when it gave way,

View of Day, and the plaintiff fell into the cellar. At the trial. Day, J., nonsuited,
''• substantially on the ground taken by Bigelow, C.J., in the American

1 3 B. ft S. 244.
a L. R. I C. P. 63. OR.

3 Cornwelt v. JUetropolilan ComMimorurg of Scuxru. 10 Kx. 771. Tim luw on lliis

point ifl, we havo Ken, different in thu United HtHtoit. Ante, 3CU n. >.

* An insufficient railing.

8 Stimim V. (.'i(y uf Oardinrr. 42 Mr, 24H.
r. .SluiHT.y ^. Liiy ../ A<.;*w, H.'i AIu«H. :i74.

^ L. It. 10 {.'. P. Gr.8.

1 Tiniett L. K. iVXi, (Day, J.'s lanjiuayo an hero reiwrted is not very luoitl) ami" ' " •"" 441 (C. A.)} 5((c/«Ab V. «ru'<tf, riTimeaL.R. 084, [wrFry, L.J.

EngliibUw
otberwbe.

Jcwton V.

Uatti.

2 Timed U R.
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cue. " PonionN who i»n» not uiiinft ft thnmushUre in nn nnlinary aiuI
i»u«l manner." Haid he. " that i*. not tminff it for what it waa intnndnl,
chooae to wander about it and to le«r. a)(ainiit any erention that mif{ht
hfl lawfully prrrti'il uiwn «>me tme'n pn>ntiiieii aliuttinff on to iurh
atreet, miild not, if thny rame to harm while no doing, makn that
person liable for any Rurh miRhap. Hatl the child l>een jtmtlMl, or
had ihe nHpoed up while paaiinft along tlie pavement in an ordinary
way and had ao fallen againut the bar, whirh, from being inHerurrly
fastened, had given way, and ao rauiWMl the arcident, her ponitiun
would have been different, and »he would have had a right of attion.**
This view was overruled both in the DiviHional (Jourt ami irt llio Court
of Ap{)eal, and a new trial ordered, Lord Etiher. M.B. laying :

" Thia
was a cose of premises on the highway in a utreot where hundredfi of
perBons and many chiUlren were uaumg ui> and down, and the area
wa« left unprotected, without any uue regard to the aafety of the public,
and that of itaelf might be sufticient to Buiitain a raiie for the plaintiff.

But there was more than that. For there wan painting going on in the
cellar, and it must have been known that this would attract children

;

and then a bar was put up, ostensibly for the purpose of protection,
against which children wouUI naturally lean while looking down into
the cellar where the painting was going on.*'

There seems a disposition in the judgment of the Master the
Rolls to put the case on the ground of a special duty owing to c) ren,

though this is not distinctly stated.^ The broader and mo.u sub*
Btantial ground seenu to be that there was a dangerous hole next the
highway which there was an obligation on the defendant to guard,
and if tney chose to guard it by a ba that bar must be sufficient, not
merely to resist the casual and inevitable pushi.igs nf people travelling

along the highway, but such acts as ordinary experience shows might
be reasonably expected from people using the high .ray. Ordinary
people may stop, may talk, may rest, may look about them, may act
with great latitude without losing their rights aa passengen on a high-
way ; they must, however, not take advantage of their presence on
the highway for promoting objects inconsistent with its lawful user.'

What ia the lawful user of a highway arose for determination
unincumbered by any special feature in Harriton v. Duke of Rutland.^
The plaintiff was using the highway, the soil of which was in the
defendant, solely for the purpose of interfering with the rights of the
owner over another portion of his land. The Cou/t of Appeal held
that as the plaintiff was not on the highway for the purpose of using it

in any of the ordinary and usual modes in which people uie a highway,
he was a trespasser. " Cases," says Lord Esher,* M.R., " might arise

in which it would be a question whether what a person was doing was
a reasonable and usual use of a highway. In such sases there might
he a question for a jury as to whether such person was using the
highway as a highway for passing, in accordance with the reasonable and
ordinary user of it for that purpose ;

" but these were not the case
before the Court.

The rotten state of a fence adjoining a highway was the cause
1 See ante, 161.

' flomfwood V. City nf Hamilttm ( 1 001 ), I Ont, L. R SCO.
'- ,1893) 1 Q. B. 142 i for the cnae law as to treopAMim on a highway. Me Kay, L..T..

155. n^. T. Pratt, 4 E. 4 B. 8«0. FieltUn v. Car. 22 Tiniea L. R. 411, in iiutnictive
at to the perils amidet which we nrnve, when aa a ht^iday.

« (im) 1 Q. B. U7.

OvMmiM in

th« JNviaional
C-uurt and In

the Court of
Apual.
JutlktnwJutlktnmt of

lAw\ bher,
MR.

UarrUoK t.

RuUatid.
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of the injury to the plaintiff, a child of four, playing there, in HarroU
V. Watney} The child put one foot on the fence and waa about to put
another when it came doin and injured him. The Court of Appeal
held that he could recover. In doing so they imply that the fact ofthe
child playing on the highway did not point to a vrrongful user of the
highway. There must be latitude in determining the class of act
permissible on a highway. " If I were on the highway and wanted to
tie up my boot or got tired and leaned against the fence, should I

I^inat teT"" ?"' ''*'"' **"" '*"'"">' "'"« "'<' hiK^way ?
" The same judge in a

later case gives additional examples :
" If a man while using a high-

way for passage sat down for a time to rest himself by the side of the
road to call that a trespass would be unreasonable. Similarly,"
" if a man took a sketch from the highway, I should say that no
reasonable person would treat that as an act of trespass." But acts
done " not really for the purpose of using the highway as such, but
for the purpose of carryinp on his business as a racing tout " " by
watching the trials of race-horses on the plaintiff's land " are not
" an ordinary and reasonable use of the highway."

A highway, then, must be used only in the ordinary and accustomed
way, but that way must not be enviously and narrowly circumscribed.
Any user by which the highway is injured will he a nuisance, and
indictable ;' and if special damage is caused to an individual action-
able.

Highway, There are further special legislative provisions against excessive or

motivn
engrossing user. By the Highways and Locomotives (Amendment)

(Amendment) Act, 1878, 8. 23, the local authority may recover in a summary manner
Art, 1878. from any person causing damage to the highway " by excessive weight

passing along the same or extraordinary traffic thereon."' The
operation of this section has been considerably extended by the sub-
stitution of the words " by or in consequence of whose order,"' for the
words " by whose order," as they originally stood, " such weight or
traffic has been conducted." This was a result of the decision in Kent
County Council v. Ijyrd Gerard.^

1 (ISIIS) 2 Q. B. 320. t Lx. per Smith, L.J., .122.

2 Ch 188
' '""''^ "**"' ' * * "*' '"* '''^ "*" ' ^"'^'" ('*'•'''•

* Esert'-y'a Mw. 3 Salk. 18.3—* information Betting forth* that no waggon ought to
carry more than 2ttOO weight, and that the defendant iiood a waggon with four wheelx.
et fum tntuitnto nimero fatutrnm, in which he carried 3000 or 4000 weight at one
time, by which he bjiuileti the highway." The information was held good, despite
various obje<:tions, " because it wa& the excessive weight which he carried that made
the nuiwiiKc." Com. Dig. Chimin (A3.).

a J!, i^ * *^ ^'"' • "• ''''"' "" ^ '" "mended by the locomotives Act, 18SS (81

7.5; ,V,°'; °r tJ!'
» '• 12 ; and sec. 10 is amended by the Highways and Bridges Art,

1891 (54 & 55 V let. c. 03), ». 4.
b j o

« WiUiamtv. IMri,,. 44 J. P. 347; XorUvmbfrlmi H'JiWrac Co. v. .4(«mVI-
Htghway Beard. 44 J. P. 300 : Hnmell v. Um Highmy Beard, 4« J. P. 80,1. The
proceedings under the 23rd sec. are in the nature of an action for a personal tort,
and cannot be taken againct the executor of a person offending against it, Slory vShmd (1802). 2 Q. B. 515. Commmv>raUk v, Allen, I4« Pa. St 368, S3 Am. St H
830, u» an American authority on the " reasonable use of a highway " deciding Ihiit
running a traction engine u[M,n a single occnsion is not a nuisance.

' Sec. 12 (1) (c.l, 01 * 02 Vict. c. 20. See an article on this Act, 106 UwTime«
Newspaper 52. As to costs Che^rfiM Rtirat District CoHiuU v. Neieton (1904), 1

ftrt^i"*'*'*
^ ^' '^^' ^'Z***^ Urban Couruil v. London County CouneS (1900),

2 g. B.. per Bigham. J., 750. JCsham Rural Distrift Council v. Oordim {}QCi2), 2 K. B
120, so lor as it decides any jioint of law, seems inconsistent with Kent County Council
wFoUnUone C<^ponlion (10O5). 1 K. B. 620. Kent County CouncU V. Yidter (1895),
1 Q. B. 448, is a decision previous to T^d Gcrartf'.! CMC on the words " by whose order."
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smmfSMM
in the later case of T^e Queen v EUi, doubL °

"T 1. \ j "' '•

reference tnM. T^' "^ J"'^*"'' "-y "'« ««">« standard Zt withreference to the ordinary uses respectively made of the road.' If

coniraated^httJdtarJySTe ^^S'^X^Sc r^^^^J'

will include "»1l =„„l, 1-
iistinct from excessive we eht,"win include all such continuous or repeated user of the road bv a

8 Q B. D. 89, |»T Up„. J., 02. ! R Q R n Jan
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person's vehicles as ia out of the common order of traffic, and as may
be calculated to damage the highway and increase the expenditure on

its repair." Singularity of the product carried or angularity of the

purpose for which it is applied, though a test, is not the sole test of the

user. But " extraordinary traffic is really a carriage of articles over

the road, at either one or more times, which is so exceptional in the

quality or quantity of articles carried, or in the mode or time of user of

the road, as substantially to alter and increase the burden imposed by
ordinary traffic on the road, and to cause damage and expense thereby

beyond what is common."
In the Elherley Grange Coal Company v. Auckland District Highway

Board} it was sought to qualify Hill v. Thomas by the proposition that

^»»u«. traffic which is of such an extent and nature as to be extraordinary in

Iniitr^High- comparison with the ordinary traffic on the road in question is, never-

way Board, theless, noc " extraordinary traffic " within the meaning of the statute,

if it can be shown that it is traffic of such a nature as is ordinarily

conducted on other roads in the district. Lord Esher, M.R., was,

however, of opinion that this contention " is directly in the teeth of the

judgment in Hill v. Thomas, which appears to me distinctly to hold

that the ordinary traffic on the particular road i^ question must be

looked to, in order to see whether the traffic is extraordinary, and that

it is none the less extraordinary with regard to that road because it

would be ordinary traffic on another road ;
" and in this opinion

Lopes and Kay, L.JJ., concurred.

A.-G. V. In Attorney-General v. Scot^ the objection was taken that the user
Scott. of a road by ~ traction engine would not have done injury if the highway

authority had properly repaired it, and reliance was put on the legisla-

tion regulating the use of locomotives on highways. The Court of Appeal

held that this legislation was subject to sec. J3 of the Locomotives Act.

1861 :* nothing in this Act contained shall authorise any person to use

upon a highway a locomotive engine which shall be so constructed or

used as to cause a public or private nuisance ; and every such person

so iising such engine shall, notwithstanding this Act, be liable to an

indictment or action as the case may be, where, but for the passing

of this Act, such indictment or action could be maintained. As to the

objection that the highway authority had not done their duty, this

was to say "if some one else had done his duty the nuisance would

not have arisen "—and was no answer.^

II. Turnpikes.

A turnpike road is a public highway established by public authority,

and is to be regarded as a public easement. The only difference

between this and a common highway is that, instead of being made at

the public expense in the first instance, it is authorised and laid out,

by public authority, with funds raised in some other way than by

taxation, and the cost of construction and maintenance is reimbursed

by a toll levied on passengers, or on some classes of passengers.

by public authority, for the purposes of reimbursement.' Every

i (1S94)1Q. B. 37.

2 (1904), 1 K. 8.404.
s 24 ft 2a Vict c. 70.
* The defendants »ucoeeded at the triftl ; A.-G. v. Seoll, ( 11*05) 2 K. B. !Gi.

8 Somewhat altered from what is said by Shaw, C..1., Commonvxt^h v. Wilkinauii,

33 Mass. 17S.
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traveller hu the same right to use it, paying the toll established by
law, a» he would have to use any other highwav

h^.w'T "l' "Tf ""^ ™?d8 was governed either by general Acts or Tumpik™by the particular Acts constituting the trust.' So far as the liability was "«"l«t«i by
not regulated by statute it differed nothing from that in the case of

"'"'"""'y

an ordinary highway; though the trustees were liable, so was the ™„"S,tgy^™"; trust,
i

It 18 not now necessary to deal at any length with the subject
inasmuch as with very few, if any exceptions, the turnpike trusts iii

turS i'^H
"P'""'-,."' '"r^

b"™ suncrscdcd by legislation turning .hi..hh,v.
turnpike roads into ordinary highways.' *

eipired.

III. Canals.

We next proceed to consider any special relations raised by the
existence or user of canals. -^

.tr.^Tf' \t ^'"'^<^^^i-
»n artificial highway by water con-

structed for the benefit of the public by adventurer authorised bythe Legislature to take tol s for its us. as a compensation for their riskand labour in the undertaking." This as a definition is obviously very
unsatisfactory. A canal need not be a highway

; for it may pisiblv

?n7thrh n^'fiTftl''"
P."?™l' P^I^V- '' ""^'^ "" >«= constructed

for the benefit of the public but for that of a private person merely
It need not be authorised by the Legislature ; for there is no law toprevent a man making a canal on his own land. There need be no
tolls

;
for there 18 nothing in morals or in law to prevent a man being

a disinterested benefactor of his kind. Lastly, there i, nothing in the
nature of thinp-whatever may be the probabilities against the
adoption of such a course-to prevent the Legislature authorising the
construction of a canal out of public funds, or in a manner in which
neither nsk nor recompense should be entailed. As a summary of
certain prominent facts most frequently connoted by the notion of acanal this collocation of incidents may pass muster. Excluding thesense in which canal is used to indicate a more conduit, a canal is an
artihcially constructed waterway which admits of being used for
purposes of passage

; and, when made by public authority, usually
becomes a highway with a nght of tolls attached.'

•^

If a canal were constructed on private property, and by agreement
amongst the proprietors (putting aside questions of abstracting waterfrom streams or nyers), tbc liabiUties incurred would not differ from
those incurred by the owners of a reservoir.'

> E^., 48 & 41» Vict. p. 37 ; 37 A 38 Vict, c 9.1 .lit i 17 Vict n an. A f^ ix?

I s^'" " .""'*"" I- R- 2 C, C. R.. per Blackburn./, 93.

i WflMt^r, Law of Canals, 1.

' flWairf* V. FlettJter, L. K. 3 H. L. 330.
VOL. I. ,,

2 A

Webttcr'n
deRnitinn
oriticiHod.

Suffgexted

definition.
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In so far as canals are constructed under the sanction of Parliament,

the nghta and liabilities affecting them are regulated, in each ease, by
the Act to which they owe their construction ;' though of course the

proprietors are bound, irrespectively of statute, to keep their banks in

such repair that the water cannot escape ; and, where they have failed

in this duty, they have even been held disentitled to recover, when
clay-pita were dug in the neighbourhood of the canal into which the

water of the canal escaped ; on the ground that, if they had performed

their obligation and kept proper banks, it was a question for the jury

whether the water would have escaped.'

Even before the decision in Mersetf Docks Trustees v. Gibbs,^ com-

panies working a canal were heM liable for negligence as commercial

adventurers undertaking an enterprise for a profit. Ho long as they

induce the public to use their canal they are liable for damage for

neglect to keep it in repair ; yet it would be unreasonable to require

of them perpetually to sound and drag the length of their canal to

learn instantly wha obstructions might lie at the bottom, or to keep

guards going along the banks to prevent the injuries inflicted by
idlers. The rule to be applied in such a case is adopted in Mersey

Docks Board v. Penhallow* from Tindal, C.J.'s, judgment in Parnaby's

case ,-" " The common law " *' imposes a duty upon the proprietors,

not perhaps to repair the canal, orabsolutely tofree it from obstructions,

but to take reasonable care, so long as they keep it 6pen for the public

use of all who may choose to navigate it, that they may navigate

without danger to their lives and proi>erty."

When created by statute, canal companies must take care strictly

to observe the obUgations imposed on them ; for where a special

authority is delegated by Act of Parliament to particular persons

affecting the rights of others, "it must be strictly pursued";' and
where the words of the Act are ambiguous, eveiy presumption is made
against the company.^ A good illustration of this is found in the

Queen v. Bradford Navigation Proprietors.^

The position under Parliamentary powers of undertakers of the

construction of a canal is most distinctly stated by Lord Ellenborough

in the King v. Kerrison.' " Can we," he says, " put any other con-

struction upon the Act but this, that the Legislature intended that,

so far as regarded the making the river navigable, and the cutting new
channels for that purpose, neither public nor private rights should

stand in their way, but still they should make good to the public in

another shape the means of passage over such ways as they were

empowered to cut through ? " This principle was acted on in the

case of the disturbance of the level caused by a railway being run

across a highway, in Oliver v. N. E. Ry. Co}^ the head note of which is,

' where a railway, under the powers of an Act of Parliament, crosses a

highway on the level, it is the duty of the company to keep the part of

the way used by the public in a state of repair suitable for t^u ordinary

and regular traffic."

1 E.g.. Evatu t. MawhcsUr, d-c. Ry. Co., 36 Ch. D. 026. B38.

8 Slaffordfhirc and WoneJitcfshire Canal Co. v. HtUUn, fl B. & C. 317.

3 I* R. 1 n. I* 93.

4 7 H. * N. 33H. 6 1 1 A. & K. 243.

" IVrI>inl MancficH, Rexv. Crole, I Cowp. 2!t. Com. I)i|i;.(!rant ((i 12.); Mnyi-r.

<frc. ol Birkenhead v. L. * N. W. ^v. Vv.. 15 Q. B. !»,. i>er B"wen, U.I., .•i7».

7 SaJea v. Pirketing, 4 Bing, 452.

8 6 R. & S. 63t. us M. &. S. 531. lo 43 L. J. Q. B. 11)8.
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i»lJinn.^'J^k".
°' * ?'"'' ™'°' ™»'>y points of difficulty in therelation, which it constitute, toward, the n^ghbouring proprietor'-

S°b:S'Jd'^tV^'.
"'""«/?.'""*' '-"lyalloLrtOaveMM aecided with reference to the terms of the Acts under which the

lar'Th^oTn™"?"^^"^'' ft "'".""•'" "« '"™ of thec_
bTn.51

opposite limit, of these decisions are marked reepectivolyby Dudley Caned Natation Co. v. Orayhrook' (approved by theElche,mer Chamber in Stourbridge Caml Co. v. E^lTlSokV' and

Pal«m™,'°"°l'*.
°' """" ^'^''*<'' that where a clause in an Act ofParliament pointe to a restriction on the right of getting minerals

tothe mf
'^"'^'^ '*"*»"™ "^ » "»"" "omplny's cutting* yTgTvesto the nune-owner no power to compel payment of compensf k,n

catl hn T"*'""'
""""" '"' "'™"1 on Without damaged he

°.cl«n,aS %T" ° «° ™ '''"' "' "''"'"« operation, unless he

the ^er^Mi; •

company cannot maintain an action againsttne owner of the mmeral. for an injury arising from his working fh„

JTonl'tV"
*''" •""" "»?;' "-eyVnot chLseTo p^/cfmX-

Jt ^ ""^ empowered by their Act
'"F< "»a

LsHhI?' "^f*."™""
that "here the Act under which the canal i.

^rno^t/r'""' ? P"™r to «m.W payment of compensation!

^withSfeJf t"«'" 7 *''u
P"' ofthe owner of the soil to go

mlern. If^' ""'"'^ ^ '= cor^eneated, if in any case the

ZaT^^^ """^- "' ?"?"•
''.I'?""

•^o »o "ithout injuring the canaland if he doe. injure it he will have to pay for the injury • since his

srbTwtcreith"^^r'''^''""'"'\'''»'"p™-''™"-''orof^
M^nL fot th. i ^^ ?°;P*"y " *'«' -nin^-owner may take pro-ceeomg. lor the assessment of compensation

0"»»v.BimiMAamCaM! Co.* illustrates the former class Thecanal company did not exercise their powers of purchase and the

hi. I^^n B„fh T^^'^^'^^k^"' i'"'
^'"^i' «"»«'> ^^ t-rought

S!.i^7k .? ' *''° ^^H"" Chamber, and the Queen's Benchdecided that he was entitled to work hi. mine and the Canal Company

Rclstiooi of
canal <^oin-

jNinirj witli

neigh bittiring

Itroprietun.

Dttdlfg Ctituil

Navujalwn
(a. V.

Orazehrook,

Litnti. di Y.
Ri/. Co. V.

. noteles.

Dunn V.

Birminijh'tm

Canal Co.



372 NEOLIOENCE IN LAW.

had no remedy for any damage that might

«

[book II.

I fromo their canal I

defendants were entitled i_

bring the water into the canal, as they had an absolute power to
construct the canal and keep it filled with water under their Act

;

therefore in the absence of negligence, which wns expressly negatived
by the case, they were not liable for the escape of the water by action
at law. The only remedy of the plaintiff was by compensation under
the provisions of the Company's Act.

o«*in*fy Often some particular jurisdiction is appointed under canal Acta

^ruo"tho *" '!''«""'''« all questions that may arise respecting things to be done
countrj only in pursuance or in execution of the Act. Then, if the canal proprietors
tiiken sway do anything not in strict accordance with the terms of their Act, there

lirtkiilar '' ."* .' pufMsiee and execution of the Act in the sense in which
jurisdiction action is protected, and the ordinary remedy in the courts of the country
n >l>point«d. is not taken away.' It follows that this right is reciprocal ; so that,

if any infringement is made on the statutory rights of companies, they
are entitled to the ordinary remedies at law ; in the words of Erie, J.,"
" such a company [i.e., a canal company] has all the rights and remedies
which an individual owner of private property has, unless the statute
contains some provision to take them away ; '' and this is manifest on
principle, since such companies are grafts on the common law, and not
governed by indepeiident laws, to any greater extent than is indicated.

Duty of ennui The duty of canal companies, with regard to the water in or coming

towEtotao'r
''''° *'"''' "'"*''' '* '"»"''' P'»'" ^y *•"*« cases—ffam».-n v. 0. N. fiy.

coming to Co.,' Boughion v. Midland 0. W. Ry. of Ireland Co.' in the Irish
their csnsli. Exchequer Chamber, and Nirld v. L. d N. W Ry. Co.'

In the first of these the defendants undertook the maintenance of
a cut or delph for carrying off water, but the banks were insufficient
to resist what water they could contain, though sufficient for what they
ordinarily did contain. By the wrongful conduct of third parties, more
water was forced into the cutting than otherwise would have gone
there, and, the banks being insufficient, damage was caused to the
plaintiff. The defendants were held liable, since the proximate cause
of the damage was their defective bank.'

In the second case the defendant company, acting under statutory
power, constructed an open cut parallel with their canal to carry off
water from the overfalls of the canal in time of flood. This was properly
constructed and amply suffii ient. Owing to an obstruction in a
sewer under the control of the Corporation of Dublin, water from the
drain was stopped and flooded the premises of the plaintiff, who had
opened a communication between his house drain and the canal
drain. The t^ourt held' that the plaintiff could not recover, for " the
discharge of the surplus waters of the canal by this drain of the Com-
pany was lawful by statute, and therefore, in the language of Chief
Justice Cockbum in Zlunn v. Birmingham Canal Co., '

it is impossible
to say that what is thus expressly legaUsed can be made the ground

> Shand v. Hi'ndermn, 2 Dnw (H. L.) .^)!fl.

a Rneh-fale Canal Co. v. A'l'nff, 14 Q. B. 13.i.

» (IWM), .1 H. * 0. 831. ('mm(f»« ol 'KM,, v. Kirhaldv, *c. Watrrimric Ctm-
rtM^ioiWM

( 1H7(H, ft Rcttie fl74. 7 Ann. Cnn. filW
» (I873)lr. B. 7C. 7.. ID!).

» (I8711L.K. IOKt. 4.

• In Barter v llfjli„,,ham, *r. Cirud (',.., 15 C. B. N. S. 720, the rcmiKly wai.
By «Miipenii.tion for wntcr Bowing " over ot through the bunli.." Under the special
ACI this w.t; apparently not eu iu ( VkW'ito v. Eremuh Canal Co., II W. R 34

» Ir, R. 7 C. L. 178.

Botujhlon y.

a. W. Sy. 0/
Inland Co.
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afforded by Wunn v. Birm.njAam (ViwiJ fV,

'

*'

«o«rf"fl^i!, i""'"*- "kT"
'"' °*"™ "' " ""»' *«'>« tl'^tened with NifUr.nooa irom s neighbouring nver, erected a barricade across the canal f * " "

»o a> to prevent more water than the canal would securely hold from
"' ''"

coming into ,t and flooding warehouse, they had on the b«rofTho
TnTL In "™«1";r'' "' *^o barricade the water flowed on andinjured the plaintiff s premises, doing more damage than it would

«™ heH'n^f' IT, ?'"" '""'""'.''P ^y ">" '«'"'•' The plaintiff.

r.?„? ?!. f !?
to recover

;
for, except in defending themselves

??«»./, fl,
• i"""

d«''"»'''"t» ^ "othing to do with bringing

Z\^}, f^ ""I^
*«""" ""> <l"fe"'lant8 was "not to be injured

mUs'o1'et"a^'!"'
^""^"« """" """ *'"'"•" «'"»« '' » ""M"'™'

These three cases have this in comraoi.. that damage is done toc««».om.third persons by an overflow of water from causes ovtr which thep3.ndcompames have no control. In the last case, the company were
™»»i'l.ro,l.

m(»ely using means to protect themselves against a sudden and
extraordinary casualty

; and there the Court decided that a propertyowner has by common law what Bramwell, B., described as ••
a Idndof reasonable selfishness in such matters." " The law," he continued,

says, let every one look out for himself, and protect his own interest
:

'

and he who puts up a barricade against a floo<l is entitled to say to hisneighbour who complains of it, ' Why did not you do the same !
' "

In the second case the defendants did no more than they were
authorised by statute to do

; and the intervention of an independent
agency could not alter the legal quality of an act, which, apart from
that intervention, was lawful.

The first case differs from the other two in the presence of negUgencc.The company not merely constructed works of the capacity they needed,
but of a greater capacity, and, considering that greater capacity-but
in that respect only-of insuflSoient strength. Had it not been fortms negUgent act in constructing a receptacle for water greater than
the receptacle could safely contain, the in j ury would not have happened :hence they were held hable, not because they did not make the prSvision
reqmred by their parhamentary powers, but because having made

oUimint Jh.! w..T,S™.^ 1
"'^ "" '^'•' " "" '•"' '"""'B" """ed to theLiitimanr, WHO was held cntitie.1 to compensfttion.

41 L T u Ha^,' ti, '".'i°
"''"'luent c„.« o( nma, v. Birmim,ha„ Canal Co.,

laBualtif,-, from the flood .uddenly bupatuiB forth, and they go to Ihii. that In sueh aca«,, the partie. may even to the prejudice ot their neighbor,, for he "^ of «lf^e,ervat,on guard the.n.elve. ag.mst the eo„»,uencJ: petl a» ?„ thbTwaylhe

12H vm% R;,fH r*' *"-.,. ''»»"»'* " ^"""a^. 2» V. L. B 32. In Y. B.li M. via. 3. Brudnal aaya
: that if a man's ground he ..mounded with walen, hn m,v

:™h;.Shw'.r"'HT''°'^. ''''' 4 "»"' ™ drntarll'.n^'to'tSC • iT * P"r"* • '" ""''«' " '" element doseendible (imc mturit), and thenthe neighbour may ,T,. the ™me. no that the water rim.^ at la«t into ariveioIdiTh
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ffreater, thpy did not do their work elHriently. Had the defenduita in
Uiirrimn v. O. N. Rfi. Co.' coiwtnicted theirdelph of the ume itrength,
And with no more than the accommodation they needed in the event
of a flood, they would not have been anymore Uable than the defendant!
in AfiWif V. L. <t JV. W. Ry. Co.' were. Inntead of this they conitructed
what wa« in effect a renervoir inadequate to contain the volume of
water they collected there.'

With these cases Whalleij v. Lanci, <t Y. Ry. Co.' must bo com-
pared. The defendants were the owners of a railway upon a slight
embankment, which they were authorised to construct by Act of
Parliament. An cxtraonlinary storm of rain flooded the neighbouring
land, and the water, being stopped by the embankment, caused an
amount of pressure dangerous to its stability. The defendants, to
relievo the pressure, cut trenches in the embankment, through which
the water passed to the plaintiff's land in a way different from what
it would otherwise have done, and thereby caused injury. In its
more important aspect this cose is considered in another connection.*
Here it is important only to distinguish the principle under which it
was decided from that governing in Xield't coat. In Nield'i ctue the

fromE*^ T"'""
'"'" '""'^^ '" prevent the aggression of a common enemy, and

i. * jV. If.
the decision was that the natural right of a landowner to act lor his
own protection was not taken away because he had constructed an
artificial watercourse on his land. The case of WluUlei/ v. Lana. A Y.
Ry. Co. differs in that " an extraordinary misfortune happened. It
fell upon the defendants, and, if they had allowed things to remain as
they were, they would have been the sufferers ; but, in order to get
rid of the misfortune which had happened to them, and which, reiiw
tic stantibua, would not have injured the plaintiff, they did something
which brought an injury upon the plaintiff."" There is all the difference
between the mere averting of - threatened mischief, irrespective of
where it may else fall, and the commission of a new and positive wrong.
To take an illustration from the squib case : ' there is the difference
between huriing it away in its course to prevent suffering mischief,
and taking it from the ground when it was at rest and starting it on a
fresh flight.

Duties also arise to the public generally where the course of a canal
intersects public highways or places over which people have a right
to pass. Thus, in Mantey v. SI. Ilekn's Canal and Ry. Co.,' a canal
company were held liable for not taking reasonable precautions to
render a bridge, which they had made over their canal, safe for persons
passing alone the road after dark. The bridge provided was a swivel
bridge, which opened when the canal was being used, and was not

• 3 H. ft ('. 231. Ah to dnmngra from flood inrrcattpd by wrongful erection of
1 orks. see Worhimn v. G. JV. By. Co., 32 L. J. Q. B. 279.

2 L. R. 10 Ex. 4.

> In thol)j^e«t.D. an. 3. 1. j \,De Agm tl Aqua plutiit artenda in the following:
tlae aulfm actio totum habet in damno nmjum fatto ; opere tomen jam faeto Tux tat,
ae eo op, re, ex guo damnum timetnr. Totifnftqne loctim habrt, qiwtuna manv facto
open- agro aqua nofituTa est ; id est eum quia manu /eeerit, qua aliter fluertt quam nalura
solerel

; st forte immiltendo earn aul majorem feterit, eiut ettmiorem aut fejumentiorem
aut a» eomprimendo redundare effeeerit. Quod ai nalura aqua noeerel, ea artione non
eontinetur.

• 13 Q. B. p. 131. PoM. « i.c. Brett, M.R., 138.
' bcotl V. Shepherd, I .Sm. L. C. (ttlli ed.). 404.
" 2 H. ft N. 840 ; iVithertei/ v. Rcqeni'a Cawtl Co., 12 C. B. N. S. 2 ; Oriffitha T

»!•( and West Indio Docti, t, Timf. L. R. 43 ; Sleinhoff v. Corporation of Kent, 14
Ont. App. 12.

Duty to the
public in con
nection with
highways.
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lighted at night. Martin, B., utid :' " It I were aaked what kind of
bridge they ought to proride, I shoulil nay an ordinary ntono bridge, luch
aa ia found on all canaU ; but the«o pemone for their own profit will
not incur thu expense of making onn." And a lifu waa liiat through their
default.

A canal company are not bound to fence their promi»e«, even when No duty
they are alongside a public footway, unless, indeed, they be " sub- o"iln»riljr

sUntially adjoining
;
" and this " is not a question for the jury, but for *" ''"''•

the judge."' The towing-path by a canal is to be used only by horses
employed in towing vessels, yot it is a common highway for that pur-
pose ' consequently the canal compeniesdonot owe any duty to persona
other than those using the towing-path as a highway for the purposes of
navigation to keep it in repair, " except, possibly, where they have
appropriated a part of the public highway for their use as such."*

IV. Bkiihies.

A bridge haa been defined"
:

" a building constructed over a D«lliiitioB.

river, creek, or other stream, or over a ditch or other placo, in order
to facilitate the passage over the same."'

" Pons," says Sir Kdward Coke,' " signifi U omnc quod tuper aquat
I 2 H. » N. Ml), »r,i.

L. R'soVa*!"'*
''"''*'"' "*• ''' ''°- ' " *"• 2". 2.13; (laulrrl v. i>rt..»,

« Tlle King 1. Hmm and H> %. f',.„ 2 B. * \U.. mr Bavley. J., MS.
« Shearman ami Rwlllol.l, SiriiliKciicc. H «1. • rfhero iK-raoni. |>ay one tnll t.it

the u«e of one entire towing.|.ath. i>arl« ol which are artilirial and nattn not, there tan be
no dntinrtion rnaile m to the duly ot tho.e who maintain the i.ith to take rew.naiile
rare of the arlllli-uil and tho natural part., or at leaat to warn thmie who u.e them of

I '".IT;,
Th» <l'''»">'»n'< ea" in (ul.ire. il they think lit. announce to thoaewho pay the toll, that they must take the pathi a« they And them. II thii ii done.

there ould be no liability lor a defntive »tato ot repair, even ihounh wilful. Whether
if Ihey gave .ueh notire. and left the bank, unrepaired, they eould be compelled to
repair them, i. a oue.tion that eould then be directly rai.ed and decideif' : per
Hramwell. B., IVtncI, v. (.e«,crrator» o/ 1*<, Tklmc. U R. 9 C. P. 3«l. ire Savimlioa
< onnr^o,, V Hullon. (1 App. Ca«. IWJS. In .\meriea it ha. been laid down that where
land 11. arquired for a public piirpoee. ai tor a canal, railway, or the like, dirjot beneliti
to the owner from Ita eon«truction are deemed part of the con.ideratioof noid bv tho
cor|)ornfion aciimring the right to comilruct the public work; and that If embank-
inenta and ahutmenl. eaiential to the conatruction and mainlcnan. e of a canal protect
llie owner land from ovorllow, they are to that extent a benelit, and tho prSeump-
lion n that thia henoht wa. taken into con.ideration in authori.ing tho conatruction •

lor tho ortbnary rule i. that a contract for a right of way for a canal or a condemnation
for that pur|«i.e and a»ie»«ment of damagea includea all direct benclita and damage. :^artv.AmoMoii. MAm. R. 3IM. Cp. i«.H V. i. * AT. W. «»., I. K. 10 Ev 4

, .?
'.Bouvier Law Diet. («lhed.).«6,we. Thi. definition i. too wide, aa it include,

both viaduct, and cauBeway..
• In America a bridge acroa. a street for private u.e haa been determined to be an

indictable nuiaance, even though it is so high above the aiufaco aa not to imiictlc the
paxage of onlinary vchiclea I lit/bee v. Stale. 48 Am. R. 17.1. In England bv the
conimon law .t would be not unlawful, if ao high above the atreet a« not to interfere
with the user of the .treet

: while the soil ot the street was in Ihose responsible for the
bridge, and also provided there be not local enactments prohibiting it. The authority
charged with repiunng bridges is bound to rebuild if a bridge becomes destroyeil

;

XIale a ref. Sonndlm v. Board o/ Ccimmiuiontn, 41 Am. H. 821, where the English
cases to the same effect are examined.

,1 .V^ <S-,'n«t- '"» Comment on tho .Statute of Bridges, 22 Hen. VIII.C. 3. where
all the old loammg IS collected. Alter the definition in tie teat Ojke cites the verses :

NU Tadeaslcr knbel inmis nut earmine dignnm.
Prater magnifief atructum nine ftumine pontein.

And adds : I idu eHeriptit patn in Malt. He also gives, at 701, tne following deriva-

VL I
"^^ " vcndcnda quia tanouam t« oVre jjtndd. The King V. WeM Hviing oflorMm,! East 688. Callia. Sewere, 80. has a curious discussion whether c. IS

of Magna Chnrta a. given in 2nd Inst. (!) Hen. III.) is repealed or refen only to bridges
c-ii.ting at the date of it. The words ore : Xnlla villa n,r tihcr fc.mo du,lri«g„liir
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WMlerrourw.

County

Liability to

ropair.

ImnMimuM t.^,V ftonticHlm." Hi' t»mm t" ri>f{artl it m iii(liH|H<nMlMO

to the charM'ter of hrid^vi, under 2:! Hfii. VIII, v. 5, that thoy ihoulU
croHastream nrwat«'n!oiir<u>: am) thii view waaailoptwl by the Court
inTheKingv.Inhttbitantaof Oj:/orrf*AiiT,' where Lord Tenteitien,('.J.,
nail! this incident of crowting a fltreum, Stv., '' ntUHt lie conMidefiHl aa
nrtually includetl in the true import of the word ' bridge.'

"

The county at large is primii facie bable to the repair of all public
hridgei' within ita limits, in the same manner afi parishes are oound
to repair all public way* within their district." The parish or hundred
ii reBponsible (or " bndgeti over iiniall streami."* The showing an
obligation in another doen not relieve the county, parish, or hundred
in the last reMort.'

If a man build a bridge and dcilicate it to the public, he in not
bound to lepair it at summon taw ;

' for no |>articular man is bound to
reparation of bridges by the common law, except nUione trnura or
prfKMcriptionia ; and if no one is bound by tenure or prescription it

should De repaired by the whole county ;
' " for of common right the

whole county must repair it, because it is for the common good and
ease of the whole county." Thii liability of the county to repair
does not arise so soon as it appeani that a bridge built by an individual
for his nrivato purposes is of public utility, as evidenced by public use,

but is dejwndent on dedication and adoption in a certain sense ; there
must be public user su(H)lemented by public utility. The question
is then one of evidence for the jur}." The remedy at common h»w

farerf piinlr» ni/ii qui ah nHfitfUo tl de jun fittm ruHnunrraHl Umfxif IliMiti Art mmlri.
Ho t^unrtiidtw in tht> Affirmative. Se^ |ier Blnckntorif . ,1., r> Hiirr. i-iW,

1 I B. ft Ad. 301. In rA^ Qw^n v. Inkabittiitto o/ Ihrhyikirr. 2 g. B. 74.1, it in

laid down that it ih not nctfiMarv to comititute u bridgr thnt wattT fthould How undi-r
it at all iPAoona of the yuiu- and nil the year.

« A public bridge w one " all hia MajetttyV «ul>ji'<t>. had iim<<1 freely and withoitt
intf^rruution an of ri^bt "

: T\r Kim v. InhnbUnnti uf Hurki, la Kiwi litS, fflH.

> Th- Vtw^n V. /wA(/., 'iMfc. ill Hty, IS y. H. H27.
Per Blmkl.iirn, J., Tht (Jtu-m v. KUrh.wr. I* K. 2 ('. C. R. WX

t> 2 Co. InHt. 70tl. Tht yii.cn v. KUrhmfr. L. R. 2 V.. C. R. HH.

« 2 i\t. Irwt. 701 ; The Cwt^af UHnfftrlk lirid^j-. Cr... l^ar. atkl. If a miller (miU n
neWfbridKo owt a new eiit of water for hii* own i»rolit Iho coimty hIihII not In- l«iiind In
rt>|>air it, thoiiith it Ih> iwod bv the jinblie. vime it itt not mad- fur th<< eiminion iM-nelit,

1 Roll. Ala-. 3(W. Set; a|xi> l3 Co. Reji. 33. The King v. »,-( Hiding of Yiyrk^hirr.

2 Kant, ;J42. "A bridg.- built by an individual ovei n |»il)lii- hinhway that la uw'ful
to the |nib|ic, and generully uHcd liy tlieni, or if in the eourau o( time it hoa bc-eoine
iiw'ful, and n uuod bv the uuUie, inuut be kejit in rc|Mir by the public; aa should a
patriotic peraon build a bridtfe at hin own t-xpi-iuio over a public fordway it would bo
more than unjuat to comitr-l him alao to keep it in repair : \wt NeUon, J„ Ihafock
V. Sherman, 14 Wend. (N. Y.) JW : Mnw>r of Albting v. Cunliff, 2 N. V. HW.

' 2 C-o. Inat. 71)1. But the freehold of bridKea. an of the highway, i4 in hini that
has the freehold of the aoil ; the frci- paai.nge ia for all the King's aiilijeitd. And lliough
the bridge i» not apeciiicalty dedicateii. if it bw^oinea " uiteful U) the county in general

"

the county ia bound to repair it : Thr Qvcfn v. Wilts, Mod. 3(17, 1 Hulk. SfiB j The
King v. iVe/il lUditu/ of )orkiihiri, 2 Win. BI. 08'*, 5 Burr. 25W ; Th' King v. ll'<»(

Hiding of YorkHhir,: 2 Eiwt 312 ; Th* King V. littrkM, 12 Eaat 1U2. Jt m,\keB no differ-
ence that the bridge ia built by tnrnjiike truaU'CH in the line of their road; for aa Lawrence,
J., aaid in The king v. Wfit Hiding of YorkMre, 2 Kaat 3o2. " It niigit aa well bo
contended, that if n iiariah were to build a new bridge on a road withip their limita,
they woidd be bound to keep it in repair afterwards, and that the coujty would not
lie liable, aa that the trusteea are in thia Ciiae belauw^ the bridge ia built in the turnpike
road. In truth, the truateea are merely aubatituted in lieu of the parixh." And
Lord Ellenborough, C..T., aaid :

" If the truatt^ea under similar aeta throw this burthen
generally on the countioa, it may be neoosaary to make «i>ecial legislative provjpiou
in future ; but this cannot vary the common law rule." See The (l!u»burne BriJje
ffli*, R, v. W?*i Riding of Yorkshire. R Burr. i'llM : alan I.IOcn. Ml. r. .'ifl, s. ^.

» The Quren v. InJttihilanU of Southampton, 17 Q. B. I). 424; a. e. i(» Q. B. D.
l>rr Lord C-oIcridge, C.J., (H)J.
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(or nnn-rvpiiir WM \,y prfm-ntniiTit, at tlm miit nf thi' KinK fur ivmilino
multi|)hc:ity of .iiitu, <'iilii'r iH-fonj tlif ju.ti<'.'>i „f thf Kinn'n Ucnrh, or
befnro lunticei in pyro or commiHiiinon of oyer anil terminer, or
before the •henff by commiuion or writ in the nature of a commiMion.'
Thla laat remedy ii taken away by in Eilw. III. r. «."

_

The conimon law liabihty i> Iraml throujth ii Hen. VIII. c. Ii'
concominji the repairinK of decayed Undue, in Hiuhwaiei anil

by whom
; whli li provide, that ju.tiio« of the peace .halFhave power

to inquire of all nuiunce. ariainK from bridge, broken in the highway,
to the damage of the King', liege people in every .hire, franehiw

"i^\", '"'"ff''' "' *" <^''»''H" «•>« inhabitant, of each cnr y in
which they might find any decayed bridge, not otherwiwj repi able •

the 1 Anne, c. 12,' which wo. paaiuxl because the Hne. for not
repairing levied under the earlier Act were paid into the Exchequer
inat«ad of being handed over to the county treaaurer. to be applied
in the repair of the bridge, a. wa. by the Act directed ; the County
Bridge. Act, W)3,* the County Rate, and Bridge. Act, 1813,' the
County Bridge. Act, IHlo,' the County Bridge. Act, 1K4I," the High-
way, and Bndge. Act, 1«)1,» beside, numerou. other subordinate
or partial enactments, in supplement of or sulietitution for them.

By the Locomotive. Act, IWU,'" i. 7, if a bridge in a turnpike or
other road be damaged by a locomotive paMing over it, the owner
or person in charge ia required to make good the damage. In the
Quern V. Ktlclumer" this was held to lie limited t« the caw of a " body
of persons liable to repair in ease of the general public," and not to
apply to county bridges.

The limit of the liability a. declared bv aa Hen. VIII c 5"
la not confined to the atructure of the 1. idge itself, but extends
a dlatance of :M)0 feet from eoch of the enda of the bridge '" By
the Highway Act, IHM," where a county bridge has been built
since JHa.5, the highway over it i. to be repaired by those who were
at law, before the building of the bridge, bound to repair the highway!

H4>limly nt

I'uniinun Uw,

NiHlutiiry

IwbilUy.

D«mii||e to a
bridgv not A
pounty
Itridgp.

Limit of

liMbility.

> 2 Co. Iii«l. 7111.

» 2 1'o. Iiiat. 701. Tlip >tiitiitr n rriiralnl no * .11 Vict. r. M k 311

lo (ounty tonniil.. mid hy ««. «, II I l-wrn. «rc B.Von to (', iii.ty (v.un.il. In lake
..v,.r b,„Ik™. ,,„l ,.„„i,ty l„idgi., „„l .o em-t new «„" to m„i„t»i„ tin, ll, .'.i li r,
vicl. o. B, n. J, l-oiinty I oiiimlB m«y c.nlir into ngnTmnil. with hi.hwny .lutliohti.'a
lor thv improvement of bridgtm.

j- nuinorunn

Alt! iiiu7Tai'**3i vivt'"' m")"""''
""' '^ " "'""''"^ ''*' "" *""""" '"* ""'"i""

in t*A',?r?\,"!i%Tj' '^'} Jll™l»r""l''''» Act." tho y»r following Ihn d.ii.ionm he AiiHI V lt,a IM,„j „/ r.^iMn. 2 E»iie 342. (hie effnt of "hi. A.t i> nn»n ,c,p.t,o„ of Co Ilighwy A,t, im. .ertion 5, |,ro,idi„|, .h,t the common I,™
I . .1 lly to n.|,„r .hoold not alluch to any nc. hrid,c imlem, i. had h«.n emle.1 in a"Ub.l»nti.l munncr under the dim-lion or lo Ihe i„,li,f„ction of Ih. inty .urveyorlli^ptendcd hy.M(l,.o. I[|. c. IKI. hut „.e .Stat. l,«w Hev. Acl, IHIHI (,-,3 4 M /ict

'.H7^i!^S's, tl^i.';:. 'i\x '
"

* '" "" '•' '"^ ''•""" '•"" "''"'•'" *'•

; JY^viJ!'e:4i,:?e,irs,'^r^sr-,';^^
'»""^" ^ "'• -• ^'-

1 54 & ai Vict. c. «3.
« 24 * 2.'i Vict. o. 70.

" it';;=A'-'«"«- ".Section 0." Hert/orifciirc Counly C.m«-U v. AVic B,„r r„. (HKH). 2 I'h. 513. dimmiw. th.

S'l£t"°cr„f ^1;°'^ "' ""'"' ''"'"'• '° "•'""'" '""'«•' '" "'"'' '•'-^»h*ay

17 g.Va wJlii'g.'R"!-,™' '

''"' "" "' '"•'" " '"*"''"'»"
'" «»"*"*'"«.
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in (I. K. Kp.

VO. T.

Hatknrf
Homdot
Work:

LUbilitr

«imiUr with
that IP rfii«nl

to highwKjra.

Penring.

where
(UfiK^roiiH if

iinfmrrtt.

By Motion 4(1 nf thft RuilwAyn (Iaujiph rnnnoliiUtum Art. IH4\* »
ritilwAy (>om|>any whi<-h rriiwH^ « rmmI tniiHt mkko * " bridge," and mtut
mi*Ul anil w\wr thr " l>riilf{n

" ami mad ami approach^*.'

Th(« Metntpoliii MannHrmtrnt Art, IHM > aitd tho Public Health
Art. IH75,* mart thr word " utroet '* ihall apply to and inrludft any
" briilgfi " whirh Khali vrit in the authnritiua under thoae two Acta re-

ipet'tivrly. Tho rffivt of thi*M enartmrnta on the Hertiomi o( the Rail-

wayH dauRTi Cormtlidation Ant. 1H45,' in atatcd by Lord Watmn* to be

thii :
" Thr whoir hriilfir, from itii foundation upwanl*, i» part and

parrel of thr ai>|M'lliiritH' land, with thr rzcrption of thoHo porti^na of

1^ 'iHiiting of thr rarria^rway and f<M>tpathB, and the materiala of

thry are nia<le, whirh have brromr vrwtrd in th« local authority

by fnnr of Htatutr. Thr l>ridf(r, with that rxrrption, appean to me
ttt Im* an niurh thr iip|H<lInnti4' pnijHTty an an embankment would \te

cnnatnirtetl \i\mn land ar<)uinHi for that purimae In order to carry the

approaci 'I'M to the bridf^r." A "bridge" in thii aenae waa appa-

rrntly not known to the common law.

Thr rxf>rnHr!i of thr repaini of bridgm under the Inclonure Act, 1833/
are rrcovrrablr by mrnnK of ratra made by the oommiBaionera in the

manner provided by that Act.

When the prnion or public biHly liable to repair a bridge it aacer-

tainrd, thr same rulra apply as to determining tne extent and method
of repairing an arc applicable in the case of a highway, and the general

law of ncgligrncr Huppliea the test uf what conatitutea negligence.

The question of frncing remains. This ia uaually provided for by
the statute under which the bridge is erected, aa, for example, the

KnilwaVH Clauflm Consolidation Act, 1845," and by the provision of

Lonl KIU'ni'orougb'M Act,* to which we have already referred, by
which, before a bridge can be dedicated to the public, the approval

of the Hurvpvnr in required. By common law, no auch requirement

ia made ; and there seemit no reason why the dedication of a bridge

ahuuld, apart frnni Ntatutory enactment, be subject to any other

liability tlian that of a highway at common law.*"

Further, from a con»ldi-ration of Manky v. St. HeUiC» Canal and

Rff, CoV where there in a statutory obligation to maintain a bridge

acroes a canal, the conimon law liabiHty does not admit of being put

higher than that a jury will be warranted in finding a bridge to be
iusulKcicnt if, with rfjervnce to the sttUe of c'.rcuvMtances, it is unfenced,

Hi afi to be dangerous. This liability difTers nothing from the rule

applicable to highways generally," and would bo the subject of indict-

ment, not of private action.

A question is propounded by the Lord Chancellor (Halabury)

delivering the judgment of the Privy Council in Vuioria Corporation

1 H 4 1) Vi. t. <-. 20.

8 Xurik Staffmilt/iire Hy. f',,. v. Dale, 8 E. A B. 'iStt, followed Mnyor. A-e. of Hnry
T. Lanr^. * Y. %. Co., 20 y, H D. 485, and approved U App. 'Joa. 417.

3 IH* lUVi<t. r. 120. H. -ZM.

* SS A 3I> Vii'U c. r»rt. ». I, As to what is meunt by " veet in thr- authoi itiew,"

Bw thr rascB «it«l ante, VM. » 8 & 9 Vict. c. 20.
« 0. li. Ry. Co. V. Uiifkuey Itoatd of Wortu>. H App. Cu 0R7. (tO^ ; Ligktbound

V. Higher titbinglun Lufat limrd, 14 Q. B. D. K49, affd. 10 Q. B. D. S77, is a dcoixion
on tho meaning! of thr> words " frontinf{, fuljcininff. or abutting " in h. IAO of the Puhlk'

Health Art, IK7.V Thr North of Kngliind Ry. Co. v. Lartffbaurgh. 24 L. T. (N. S.) 544.
f 3 Jt.4 Will. IV. c. 3.1

« « 4 9 Vi-t. r. 20. i-. 4'_> ri sfqq. » 43 Geo. III. c. 59. -. 5.

to ^H/e. 332. It 2H. ft N. 840.
»» lliirdruxtl, V. W..h/A I'.fft^A.rr ffy. Co., i 11. & N. fC.
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V Puttrr»m< d tonudnMv intwut; wbrthrr it tho origiul ,oti. u-r™-hM
truotion ol it l>ncl|(ii won lurh, >nil tbn |in>Muni i.l*onl uixin it by ! JwnMi,.
tlio tnmw*y (-uniiwny who hud lUtutory pnwnr to umi th» bridmi "tiJlT

""^
WM lo grrat that untirr any rireunuUncra, imlf|»n<li.iitly ol any Kllli''"^
dteay, or miauu o( it, tho wright u|Kin it woulil have rauiml tha
dMtniction o( thi. bndgo tho tramway <uin|iany who umkI iho bridip'
in a way for which it «a« not ronitruit)'*! would bx Hahio ( Kailini
•OHIO bmitation ol thoir liabilitv thoy cloarly would ; lor a grant ol
iwr II only nt the UMr o( tho thing m it exi^t^, not of xome Jifloront
tiling. In tho oaao in quonlion tho thing grantod to bo uwl waa not
kopt in the lUta it ahould have boon kept in : tlio beam which hmk«
had been btirod and wcakcnoti : thi-ro waa ncgligi>nco ; and the cor-
imratinn won' liable.

V. HUA-WALIJI, OR SlWEIW.'

The law of the liability of .ea frontogi'm to repair wa-walN, and UMUiy.
ol the extent of the duty in cax-a ol liability, after long being the
aubjeot of miaconceptlon, haa recently been placed on a natiifactory
looting by a tenei of imporUnt and intereating cawa. Thoae wo
are now to conaidor.

Tho law of liability of Inintagera ariacs either by preacription and
cuatom, or by tho common law.'

I P'V "^ f'*""»'''"" "'J '•''«'""' «r« nlten idcntificil, there ia a Pr^crinii™
d atinction between them that ahould be noticed. Preacription ia •""""i""!
always alleged in the name of a perMim and hia anceaton, and thoao

""''"«""'"<'•

whoM eatato he haa j a cuatom ia alwaya alleged in the land or place •

and It aorvea lor thoae who cannot pn-acribo in their own name nor iii
the name of any peraon ortaiii, aa the inhabitanta of a town. The
allegation ol a cuatom for all claauea of jieraon ia bad in law.*

iiaiw) A.i'.eis,ai8.

hf Hutut. «l htwm. Th« »<,rd «,„., in thl. r„„,„vlion mf»ii. the • w.ll., £,,1,".
l«nk., gutter., «7wiT«, |(.,u-, c.l,i™. WIdg™. Mrroni.. And iilhm Hefrn.™ by Ihv , o,
".' .'!"?'• "!'' "'".'.'"'' P"""'!."

• by '««!• of the «,. Howin, anil r..Hooing. .lul kv i,

mi.

which mt.bli.hi;» th. i,o|x»ili,„ lh.t wbrrr on- biiv. I.n.l l»l,.« thr JrvH „t hiVh

hi', i^j;"', 1 .*"
.'I

'",'l"i'y,";V"^ """ •""• '"• '»' • "•—•" •!>« pur.h..*,
,"" Ti !.•..? S.,'"" .';* '" ''*'''" '" "™'nl>i"« to rei-ir the ,e«.w.ll. Hmkini

L iLni ;^l™l !?•<"" ° ','"' ",' '""', ™ "" ""Ihorily (.nd hi. o|,ini<.., wu adopted

TlirS utri^'i,- '°
'"i;,?.:-

''»*',""'". 1-- K- 2 "• ""1. ...dellnitoly over-

V.nl I ,,^J'.,''''"T',- '2 i\" "' >i"tw"h«Undm« the d,Hn ol Melli.h nnd
.l«n ™. j.JJ., in H „:„ ,, Arimn, L. H. i, Ch, 170 J«me., L.J., wai one o( the Court

, iVi'^.'l"
;''*""•"'• l>e'«efn cn.toni «nd peernription " ia "only that Ihe

.Kbl lo the former mu.t .«• ehiimed by „r in re.,:c,-l ol » l™.„li,y. „„d to the l.Mer

i';.!;!!"'" °'™'I»",V"?- ';'," "« ™l™ "felling Iho »iibjeetmatler«r,.ine«,h ,««.leniae
;
per F.rwell J., J/mer v. /*«»MH)<«I. SOh. .m .nd. (11)06), 2 Ch .VIH

tli'J^y' 'I , ^'t' ' **'."r'> 2 T- " "* ''»'• * «»"">". " 'ot poor and

."'Vfv' =^«J u'l,""",-" *• "" '"''' '"" "«"'! ""< "' tW«r, r. wait.,

, l'}j™ ' ""^"l *" f"" ''°'""'°" »' "•'"'•J over Tfie lord', w.ter. on the wa.lo
i.f Ihe manor, and lo take and carry Away Ibih H« A proUl ,1 p,„J„, w»» held nn-
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Stiktutory

Hupiiloiiifnt.

We are now to coimidiT wlmt in tho lialiility by roiumon law.
Crown bouml The L'rowji ia by the conmiuii law bound to protect the kingdom

common inw ^^*'"' inundation of water.^ This is laid down in the Case of (Ae hie
to protect tho of Ely;' " It is to be known that, by the common law before the
kinjfilom from statute of (i H. VI. c. 5, the King ought of right to save and defend his
iniin iitiun.

realm, aa well againbt the sea, as against the enemies that it should not
be drowned or wasted, and also to provide, that his subjects have
their passage through the realm by bridges and highways in safety

;

knd therefore, if the sea-walls be broken, or the sewers or gutters are

not scoured, that the fresh waters cannot have their direct course, the
King ought to grant a commission to inquire and to hear and determine
these defaults.

'"'

The statutes' superimposed on the common law relating to sea-

walls and sewers are but confirmatory and extending to it, and by
no means import a different liability. The general terms of the

commissions issued in conformity with the statutes obliged every
one, within the jurisdiction of the Commissioners,* to contribute who
received benefit, even it not immediate.' Notwithstanding the terms
of the commissions, an impression seems to have been general that
the fact of being a frontager imposed the liability to safeguard against

the sea ; and this proposition is adopted by Callis in his Reading
on the statute of Sewers,' founding himself on a ca»e from the Liber

Asfiisarum in the ;(7 Edward III. 2IS, pi. 10. But the passage cited

is shown by Cockbum, C.J.,* not to bear the meaning sought to be
put upon it ; and aft<?r ex:imination of the authorities that learned

judge concludes that " the fact that the owner of land fronting the

sea might be liable under a commission issued by viftue of the King's

authority by no means tends to show that, independently of a royal

commission, such liability existed at common law ;
" he adds, " We

see nothing to warrant our holding it to exist." His view was adopted
by the Court of Appeal,* where Lord Coleridge, O.J., discussing the

probable origin of a sea-wall, as to which there is no authentic account,

said:'" " In all likelihood it was first erected either by the King at the

renaunable ; Bourke v. f>nii», i4 Ch. D. 110; diodinan v. Mayor of Sallask.T A\tp.

Cut*. (i33, (liMtin^iiiHhfd TMury v. SUm, 4.'> Ch. D. U8. Kdwarda v. Ji-nkina{\Wim).

I Cli. 3UK, where h custom for the inhnbitunts of adjoining parisheK to excnnM a right

of recreation over land in one of them wax held bad ; liroelaebank v. Thompson (11)03),

3 (%. 344, right to a (hiircliway iirimd facie a jmi'U<:hial niHtoni.
- " iigni-

"
' I regntNun pre ro quod ralmttv dignitalis noelre regit: a-i urovidendum aalvatiot

noalti Anglie nrcnmquaquc aumtu astricti are the words oi the old writ iii the Regiatt'r.

The 23 Hen. VIII. o. 5, h. 3 saya :
" We, thfrefore, foi that, by reason of our dimity

and picrogative royal, we bt^ hoiioden to [vo^'ide for the ttafety and |ireservation uf

our realm of Enitland, willing that 8|>eedy remeily bo had in tlie preuiiaeB, £e.," xeo

Fitzherbeit, De Natura Brt-viiim, 113 a.

2 iU (Jo. lloii. 141 a; Lt. Viue. drl JtoyiUl I'inmrie di; It Bauaf.Hir John Davyw,
Tm ;

" ComniisHion of Sc-wers to defend the kingdom ngainft the aea iit very ancient,

and fven by special preHcriptinn in some canes ; but sewera for melioration of land

are by Act of Parliament": i>er Hull, (,.J., 12 Mod. 331 ; Heealso the preeedeot uiioted

in the Case of the lile of Ely, 10 Rep. 141 b ; Htniy v. Mayor, «t-e. of Lyme, 5 Bing.,

per Best, C. J.. 1U9.

3 Cp. Fitzherlwit, De Xatiira Bievium, 113; ace alwo 22*> E.
4 6 Hen. VI. c. r>

I 18 Hen. VI. c 10 ; 4 Hen. VII. c, I : li Hen. VIII. o 10; 2:1

Hen. VIII. c. 5. See 4 Co. Inst. 27...

5 Maytyr, <fcf. of Ntw Romnvy v. Vummititwtur'i o/ Sfwvrt ftn- Ntw Romnry. {18»2)

1 Q. B. H40.

8 Soady V. H'.7«ow, 3 A. & E. 248 ; lied ly v. Uatta, 13 Ch. I). 498. ^ P. 1 ir>.

»• llud«i,n V. TiiIhit, 1 (J. B. I). 232. Nilro-plutKp'utU- aiui Odama Chvmic'd Manun-
€•>. V. lAindond-St Knlhiriw /A>n{-« f.'o., ',1 Ch. 1). 5)J3.

» 2y. B. I), 2!H).

i" L.f. 20.1.



CHAP. iv.J HIGHWAYS, TURNPIKES, CANALS, ETC. 381

expense of those to be benefited by it, assessed upm them respectively Ori,i„„(«„
in proportion to the benefit they did or would respectively receive .X
or by some great land-owner, for his own benefit, whoso land if itcame into the hands of separate owners, would be liable to no other
burdens than those which the law imposes upon all other land within
the realni. But, as we have said, we can see no reason for holding
that the burden sought to be imposed upon the defendant in this casem respect of his frontage land is one of such burdens." There is then No common
no common law duty on the frontager, merely as frontager to erect '•""'utyon
or maintain a sea-wall for the protection of his neighbour front«gi-r to

In Attorn^-Gemral v. Tomtim,' the position was advanced that XXiS'-'
tbe owner of foreshore in the natural user of his property is entitled to "«»'"''
take away the shingle and sell it, even though his doing so diminishes

''""'''"

the natural barner against the sea, and may exposie his neighbours to
be flooded. The case differs from Hudson v. Tabor in this, that
Hudson V. Tabor sought to establish a liability to maintain a barrier
against the sea, while in AtUmey-General v. Tomline a right to destroy
a natural barrier was advanced. From the absence of a duty to keep
up a sea-wall, which was admitted in Hud>m> v. Tabor, it was sought to
reason, through the equally admitted right of a man to the natural
enjoyment of his property, to the establishment of a right to remove
an existing protection. Fry, J.,^ was incUned to hold, on the analogy
of Baird v. H'.Htomson' and Fktcher v. Smith,^ that to remove shingle
from the foreshore was a natural user of land, and similar in its nature
to the digging of coal

; yet he did not decide the case on this ground
to which, in the Court, of Appeal, Brett and Cotton, L.JJ.,» abstain
from giving their assent. The ground of the decision is that there is
in the Crown a duty to guard the shores and land adjoining the sea Dulyofiho
from being overflowed by the sea

; consequently there is an obligation <-''"•'" '"

on every person possessed of a sea bank to do nothing inconsistent with
*"""* ""'

the protection of the land from the inroads of the sea. As James, L.J •
"""

points out, the existence of such a duty on the part of the C^wn is
inconsistent with the right claimed ; for the exercise of the right
would be a wrongful act, in the nature of a nuisance, indictable by
the Crown, and "the person who suffered the particular damage
occasioned by the nuisance would have a right to call upon the Court
to interfere for his protection." This duty does not extend to give
protection to artificial structures, but only to natural protecting
banks against the sea and the waters of tidal rivers.'

The case of damage caused by an extraordinary storm and high D«m.ge
tide came before the Courts in The Queen v. Commiasioneri of Sewers """""' ^S
lor Essex,' vheK the prescriptive liability of the frontager to repair If^^^f^t^'
the sea-wall m ordmary cases was admitted ; but where it was, in there eii.w
addition, sought to impose a liability to keep in repair against the act * P^i'f'P'ive

of God. The case had been mooted and decided so long ago as 1609 Si''.'"by the Common Pleas,' that " if one who is bound by prescription to c^ics. The
' '? Ch. D. 214, 14 Ch. 1). ,W. Mlownl in Stuurlbnnh Rml £Mt C„ v Pnml ?.""" ^
! ll2Ch.D.22«. ' 1.'. C.B.N. S. TO
* 2 App. UftB. 7«I. "'tb mm. flinith Vuwraif, 47 N. .1. O. B 4
» Brett, I.J.. 14 Cli. 1). 117 ; ('otton. l.,.1..l r li!) « /, ,• «•>
' Wri Xor/M t'armm Mimurr !„. v. .IrrM.i/.. Ill (). R. I). 7.'-,4. 7-.s"7IIO

tor Fohbtng v. The Quefa, 1 1 App. Can. 44».

,.,lZ?-,'i"'K'r.'°"i^2,'^-^'f- "*'" «"«'»>. I«.„». 3 A. * E. 24S. tWIi., 122,ute. « ab. 10, and 38 Am. 15, na declaring the law to be " that ho which i> hound

sionen of
Sfuvrg for
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repair a wall contra fiuxum maris, and he keeps the wall in good repair

and of such height and as sufficient as it was accustomed ; and by the

sudden and unusual increase of water, salt or fresh, the walls are

broken or the water overflows the walls ; that in this case the Com-
missioners of Hewers ought to tax all such persons who bold any lands

or tenements, or common of pasture, or profit of fishing, or have, or

may have, any loss, damage, or disadvantage by any manner of means

in the same places, according to the quantity oi their lands, Ac, for

no fault in this case was in him who ought to repair it." On KeighUy's

case being cited in The King v. Commissioners of Sewers for West

SomersH, Lord Kenyon, C.J., said :* " To be sure the law is so."

Again, in The King v. Commissioners of Sewers for Essex, Abbott, C.J.,

said :' " Even where an individual is bound by prescription or other-

wise to repair, still if there be no default on his part, and damage is

sustained by an extraordinary flood or tempest, the whole level must

bear the loss and be contributory to the repairs."

Where the obligation to repair has been neglected, even though

the flood complained of has been caused by ;'.n extraordinary storm or

high tide, the negligent frontager will be liable, where it is impossible

to apportion what is due to his neglect and what would have happened

in any event.' Yet if it were shown that the damage came from the

storm and was not the consequence of the disrepair, no liability would

be attached ; and if it were shown that some of ^he damage arose

from the storm and not from neglect the damage would be apportioned.*

In The Queen v. Leigh'' the Court made a rule absolute for a new
trial because the judge had not put to the jury the contingency of a

greater liability than to provide walls in a condition to resist ordinary

weatherand tides, and had rejected evidence showingthat the defendants

and their predecessors in the lands had, in fact, repaired against the

effects of the more violent tempests. In Commissioners of Sewers for

Fobbing v. The Queen* however, after passing in review the earlier law,

the House of Lords adopted the proposition that a frontager is not

liable to repair the damage caused by an extraordinary storm, unless

the evidence establishes as against him something more than the

ordinary liability of a frontager bound to repair ; and, further, follow-

ing The King v. Commissioners of Sewers for West Somerset,'' that the

fact of repairs, appearing to have been done by the frontagers, as far

back as records extend, and of there being no evidence of repairs by

the level, although in all probabiUty extraordinary storms had occurred

during the period covered by the records, was not evidence from

which Uability for extraordinary events should be inferred.*

by piescription to repair is bound peremptorily alone to do the work, and not by any

other : and if no EUcn person can be found, then the parties whose giounds do adjoin

and those which have free fishing in the rivvr, and free passage theieon, be all of thrni

to do and i>crform the ttaine jointly, and no one of them ia a dinch»rge for the othoi,

because they nhall be in ronaimili eatu." But see ante, 380.

1 8T. R. 312,313.
a 1 B. & C. 484.

« See Staffordshire Canal Co. v. H^Ulen. « B. & C. 317; Unrrimn v. Q. N. Ry..

3 H. ft C. 231 ; Collins v. MidtUf Le>vl Commissi»Hirfi, !>. R. 4 C. P. 279.

* N.t-o-jA>»phnlf, *c Co. V. Londnnd-tii. Kn'haTinc's DKk^Vo.,%C\x. D. 503.

s (1830) 10 A, ft E. 398.

« 1 1 App. Viw. 441».

7 8T. R. 312.
« See per Ijord HcrmrliHI, ('.. II Ajiji. ('iw. i'tTt. In thin rnnnection the law a-s l.i

accretion may be noticed. Hco Vin. Abr. Soil (A.) 2, 3. Accretion may be (1) liy

additions to land formed so slowly that its progress cannot be perceived. In this

caee the accretion belongs to the adjoining landowner: Rtx v. {^ord Yarborowjh^
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The «ubject» of the jurisdiction of coramissionew of sewers are
exempted from the operations of the PubUo Health Act, 1875,' by E..mM«i
sect,|onsl3.nd327. ^f„mffi„

We have hitherto considered the subject of sewers in the meaning «">!" Act,

which the term more especially bears in connection with the statute of „
Henry VIII., and which has become familiar from the title of CalUs's m^,^""*
treatise. It remains to consider the liabihty for negligence arising out .iguifiMtign.
of the cottBtruction, maintenance, and responsibility for sewers in
their usual and modem signification.

V '"'"iT.^
sewer," says Kindersley, V.C, in SiUton v. Mai/or, dec. s^iic y.

0/ Mormch,' comes from the word ' to sew '—that is, to '
drain.'. . . . !'»!«>'. *«.

In the common sense of the term it means a large and generally, though "' ""«"*
not always, underground passage for ftuid and feculent matter from a
house or houses to some other locality

; but it does not comprise a
cesspool for the purpose of retaining the sewage, whether as a simple
deposit, or to be converted into manure or other useful purpose."

By the MetropoUs Management Act, 1855,' the main sewers enu- Th. Metro,
mcrated in schedule

: ;) to the Act, including the main sewers of the H'tan
city of London, are veoted in the County Council ;' but all other sewers

«""i',«';"™'

within the Umits marked by schedules (A) and (B) are in the local ' '

bodies there enumerated.
By the PubUc Health Act, 1875', all sewers are vested in the local Tho Public

authonties
;
and the authorities in whom existing sewera are vested Health Aut,

are the authorities charged with the construction of now ones when
""

such are required.*

3 B. * C. 01, 2 Bligh {N. S ) Ul. I Dow (N. S.) 178
i .ui mm. Gigoul v. LnH Y,„.boroyh, 5 Bing. 163. See alio Inrr lluU and Hclbu Kij. Co., .5 M. jt W 327 Scmllvn

y.Bro^. 4 B 4 C. 4S5; ^<„fe, v. W,i,k,, 4 C. p'u.^.is/ H. Jon,. AMylmml
1 Ch. 78 , J'gi^J. taMOmahaU„d Co.. 134 U. S. (27 Davi.) 178. (2) By a iudjen

iS?^??' ? , J,' ?.°°^\ Zi"" S."
'""'O'™'"- 1" not entitlnd to a gain : .5(. Loi, v. Hull,

ii II s ;4 n "Til nJ'""u" " !,','»""'i™ iidgment in Scbrmh, ,. 1mm,
143 U. S. (36 Da,™) 359. When lubmerged land can be identified there is no accretion.
Halo, Do .luro.Maria. 15. Land waahed away and afterwardu re-formed on the old
ascertained .ite is not land gained by increment : iopej v. Muddn Mohm TImloor.
li MOO 1. A. 467. A non.tidal riyer changing its course does not work a change ofownenhm: TJotara,, Bilm, Korrv. Thaturaia Kar/amz Km, 21 Times L. R. 1137
l-.K.Jilnd.A|). 16S.«.|»»( empdoacm/nnioo/wuM per a«urioni;mac«s»i(,orffmptorij
commodHmpftttrut. yarn eteommodttm ejus enic debet ciijmperictdumeH Inst iii 23 3

> 38 ft 39 Vict. c. 56. >

« 27 L. .1. Ch. 742. Sec on the meaning of sewer in 18 & 19 Vict. c. 120 a 294wheiom It 11 provided that no buildings are to be made over .ewers without consent.
The. Poplar D,Mml Board ot Work, x. A'aislU. 28 L. J. M. C. 37. Astothedistinction
betweon sewem and drams, see AOon Local Board v. liaUen. 28 Ch. D. 283. Sutet vSomjby Urban Co.nf

j( ( 1900), 1 (J. B. 584. A cesspool is not part of a sewer : header

39 Ch. D. 272 ; fianoci vlPolencort*, 3 Times L. K. .W3i ICiacoB/™ R„ral Cemnril
V. /or»m. (1905) 2 K B. 34. As to the metropolis, Batetnan v. Poplar Dietrirt

(1904), 2 K. B. 383, where the earlier cases are collected. A drain is a sewer as soon
a. more than one hoiiao is connected with it. .4s a sewer might be " of any convenient
material, an iron pipe to discharge affluent water was held a sewer in Tedtenham
Board v. BuUoH, 2 times L. B. 828. For the duty of a Local Board. Thompmn v.
tcUeA Corporatton, Haedtcix v. Frierit Bamet Urban Couneit (l!IO,">) I K B 110-

f°ftS.^' .<ra'°l'o*ir75«°°'
^""^ °' "'""*' ^ * "• " "*

• ""'"'" '^••^"""i

' 18 * 19 Vict. c. 120, «.. 68, 135. The ,>owers conferred by these sections are
very similar to, and should bo compared with, sei.. IHi, vesting highways in the local
authority.

• 51 * .52 Vict c. 41, s. 48, sub «. S. As to the vesting of .ewers sec 7V,,for v.
(.»-p.»o^»ii o/ (*i*,.™. 4 Ch. I). 390, 411; UjiUi, v. Hl^lhin,, Union .Sanilori,
.1 «(«ofiJ». 66 L T. 338, 67 L. T. 18 , Beg. v. Slaine, Local Board, 60 L. T. 201

1 38 ft 39 Vict c. 55, a. 13.

1 Meader v. ICe* Com, L^ Board (1802), 3 Ch. IS; Ferrand v. BallM Land
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To appreciate these enactments it ii needful to consider the extent
of the righta conferred on local boards by the vesting sewers in them,
and what are the liabilities involved, as far at least as they arise out of

negligence.

a'lt^Y ^* *^ ^^^ ^* point, Jeasel, M.R., in giving judgment in Attorney-

GmrdtJ^of ^CT***""' V. Guardians of Poor of Union of Dorking^—under the Public
Poor of Union Health Act, 1875—said :' " We must remember that the vesting of the
of Dorking. sewers in the local authority gives them a very Umited right of ownership.

I am not prepared to say that they are in the same position as a land-
owner through whose land a sewer, an artificial work, runs. It by no
means follows th( t they have the same right as he has. He can stop
it up without asking anybody, but, as I read this Act of Parliament, I

am by no means prepared to say that this local sanitary board can
stop the sewer up, and thereby cause a mo^t frightful nuisance to the
inhabitants of the district whose drainage it is their business to protect

and perfect. That is the first difficulty in the way, that the vesting
is not an absolute right of ownership, but a modified and limited right

of ownership, and it does not, in my opinion, give them a right to stop
up the sewer."

With this must be taken what was said in Mai/or, <&c. of Birkenhead
V. L. d N. W. Rtf. Co.,^ where defendants constructed an embankment

. over a sewer vested in the plaintiffs under the terma of a special Act,

which did not prevent access for the purpose of repairs, though it

increased the difficulty of doing them ; in respect of which increased

difficulty of access the plaintiffs claimed compensation under section GS
of the Lands Clauses Consolidation Act, I»45.* The plaintiffs were
held not enlitied ; both in the Divisional Court,—as the vesting of the
sewer '* would not vest in the plaintiffs any title to the land, or any
right other than the right in equity to obtain protection from distur-

bance by enforcement of legal right ;
" and in the Court of Appeal,

where Brett, M.R., said :
" Whether, the sewer being vested in them,

they have an interest in land, it is not necessary to decide, though I am
inclined to think that the sewer does give them an interest in land."
Bowen, L.J.'s, view was :

" The true canon of construction applicable

to an enactment like this, which interferes with private property, is to

read into it by implication only so much as is reasonably necessary
to make the Act of Parliament work. Therefore one ought only to

imply that the statute gave the commissioners such powers as were
reasonably necessary for the efficient working of the sewer system."

Ri^ht to Mip. The right to support involved in the powers conferred on the local

m'the'wjwere '^^'^i^ ^^^ regard to sewers was formerly a matter of importance.
conferred on As this has now become the subject of statutory enactment, it may be
local bodies shortly disposed of. In Metropolitan Board of Works v. Metropolitan

tocewS"* ^y- ^^-^ '* ^** decided that local bodies do not acquire a right to

lateral support for their sewers against the owners of adjoining lands
;

bnt In re Corporation of Dudley* the Court of Appeal further held that

r it Buifding Co. i\m3), 2 Q. h. IJ5; Trnw* v. tW"y (IRiW). 1 g. B. 233; WiikinMn
V. Llandnff, He. Hural DiMrirt Council (1903), 2 Ch. Oft'i.

1 MCh. D. R95. Antt;3\2.
e 20 Ch. D. fl04.

a ir» Q. B. D. r.72. * R & ft Virt. <>. 18.

ft h. R. 3 ('. I*. (112: I'- R- 4 ('. P. Ift2; but m-c .I<-hHi-1. M.P.. If»i,nrk v. .-U.^n
Li<f<a HofirJ, r, Cii. D. :J2« ; imd Bnwt-n, L..I.. in L. .(- A'. \V Ky. Co. v. A'lvin- (IS!i:i),

1 Ch. 27, whicb was aitprovwl in Ctippetu Oil Co. v, Kdinfmnih, i(-f. Water TritaUt"
(1904), A. 0. 64.

8 Q. B. D. 86 ; L. c£- N. W. Ry. Co. v. £i«jw ( 1892). 2 Ch. 432.
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coSftlw'".""
'"""" " •"""» *'' ^"y -™-'nt that the .ewer i,

in o^qlt^^t de"S!i?,te^' f«T' )"'•
i***''

P'-'l ™"'-"»
«quire Iny right of .unmrt Sirt

™' '?' ",
'"*"' '''•'ority cannot H»l.i. (S„p.

^J^fo3 Z/ ,^ ' ™"" ^"'"8 » "o'^"' thunderstorm, where the
"'*'"'**'•

rea,o„aPe'rrrl^Ce''h dTecT"
°' ""^ '^'''="'»'"'' *" '«'"'

heU th^elia^^Tt'tb.fr'il^'"*^.'^''"' I"'''"''*'''
^J- "^"-

^Ke*rs;„''r;;rta'^"is;-.'°'"^°*''"^

aamage to a third party, because what they did was, first within tf.«

da"Xe!'JtXCnr^ '"''™= "'"' -''<''/ ttt'^!ng

Ih, Wafr-or'k. Oaui. Ac^lMTdO * iT^,^ ll
"""" "' '^'''° "'«'"«'nt. in

3 3 App. Cm. 450, 465.

• 7 Q. B. D 418 ri "ftS?!: r ™."""« nowapaper, 27th Junf, 1882.

i. K. 90. P. 316, 3S1
' •"'"•^r- * f. 144 (I), fia«im„„d v. SI. Pancra,,

VOL. I.
* '^' ^ " ^^S-
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In Ruck V. WiUiarM,'^ Improrement Commiaaionen were held

liable for negligence under an Act requiring them to " make all proper

sewen and drains to communicate with the intended main sewer/'

for having constructed a sewer or drain communicating with the

plaintiff's premises without a flap (the absence of which caused the

plaintiff's premises to be flooded), in substitution for an old drain with

a flap, the continuance of which would have protected the plaintiffs

premises, " We think," said Martin, B., " that when the commissionen
thought proper to make a new sewer communicating with the plaintifTs

premises 'rom the old drain, and omitted to give him thct pre' etion

which he had before, whereby there was a damage immediate and
consequent upon it, that was such a damage from negligence as entitled

him to maintain this action."*

By section 10 of the Public Health Act, 1875,' and by section 72

of the Metropolis Management Act, 1855,* the local bodies shall cause'

the sewers belonging to them to be constructed, covered, ventilated,*

and kept so as not to be a nuisance or injurious to health, and to be

properly cleansed and emptied.

Under the Metropolis Management Act, 1855,* the onW^ remedy was
t» proceed at law or in equity, but by section 299 of the Public Health

Act, 1875,' a representation may be made to the Ixxtal Government
Board, who may direct an inquiry under sections 293 and 296 ; upon
this an order maybe obtained ; which, however. Bacon, V.C, has held

is not a defence to an action for nuisance.^

In this connection the law of negligence is brought into intimate

association with the law of nuisance. So far as nuisance is caused

by imperfect action, or omission to act, where perfect (that is, not

negligent) action—the action of a prudent man according to the

circumstances—is demanded, it may be proceeded agaiiut indifferently

as a negligent act or as a nuisance. To constitute a nuisance, however,

more widely reaching nonfeasance or misfeasance would usually be
requisite to obtain an injunction or a conviction than is, at law. re-

quired to constitute actionable negligence. As, however, the cases of

pollution of a stream most frequently involve infringements of public

rights," the more usual course of proceedings for their abatement has

been against the nuisance rather than by action for negligence.

1 3 H. ft N. 308.
3 Soulhampton mid lichtn Floating Bridge t. Load Board of Hetdlh for Southampton,

fl E. ft B. SOI, decided, on demurrer, that an action for neglifjence, and not a proceeding
for compensAtion, is the proper remedy for want of due and proper care in the coti'

struction, management, and direction of a sewer. Other cases on the liability for

nef^ligence with regard to sewera are Lloyd t. Wignty, 6 Bing. 489 ; Watd v. Ler,

7 E. ft B. 426 ; tfyams v. Webrter, L. B. 2 Q. B. 204 ; affirmed L. R. 4 Q. B. 138.

In Bai^ V. Inhabitant of Wextborowgh, 151 Mfjw. 174, Mr. JuRticfl Holmes exhaup.' ivcly
considers the duty of a municipality in refi|:nct of the conntruction and maintenance
of its sewere. a 38 ft »9 Vict. c. 65. « 18 ft 10 Vict c. 120.

6 The Vestry or District Board are not to be held liab'e foi' not keeping their

sewers cleansed at all events and under all circumstances ; but only where by the exer-
riseofreasonablecareand skill thcyoan be kept cleansed "

: perBrett, J.,//amnunMf v.

Vrstry of St. Paneraa, L. R. 9 (!. P. 322 ; Bateman v. Poplar Dulrirt Board, 37 Ch. D.
272. Neglect will render the loral authority liable to any person specially injured

thereby. Ante, 296. •» This word is onlv in the Public Health Act. 1875.
7 Whitffield T. Neinqvay Loral Board. Law Times newspaper, Match 18, 1882, 349.
a Blackhume v. Somera, .I L. R. Ir. 1 ; Coumn v. Duke of Bucfteuch, 2 App. Cws 344.

See RiveiM Pollution Pn-vcntion Acts 1870 (39 ft 40 Vict. c. 76) ft 1893 (56 ft 67
Vict o. 31). Kirkkeaton District Lotal Board v. AinUy (1892), 2 Q. B. 274; yorA:-

'hire W^^f Eiding CoHnril v. Hnlmfirlh firhm S/tnit^ry Anthnrify (1894). 2 Q. B.

842 ; Derby Corporation v. Drrbyahire County Council (1897). A. C. 650 Btutwood v.

Ilorlfy Urban Ditiriet I79tin(i;(l90l), 1 Ch. 646. AiUe, 312, 335.



CHAPTER V.

OAS AND WATER COMPANIES.

local authority, althoueh in tti» ml.™ v? 1^ departmento of the TiWted.

powe™ It the^fore^ecome. n^ZrTtrrc™^^^^^^^

authoJtt t"*Xh°'th'" 'ellijr ,r^"'-
to the district

cOMidered from the point of ^rj fi™t orfl"*"""""' "^^ "»
modified by statute

; and Jondlv „ '

.f.. ^ "'"°'"^" '»'' "»"

common law.
Mcondiy, of statute as modifying the

co„S»llw."' "'""«""*"'*'"' P™'«™<"8'«»1w.tereomp.nie,atr.P„,„„„„,
The law is laid down in TJw (Ui^,^ ,. r ^ ^ ^ S*" *nd water

dant. we. charged'°^h "ob'Itut^ Ife^yt ot'ni '"Y"'?'
™»-"-

and laying dowj, pipe,, for the pu:?,L of o™Cl,^""1 ™\'' *»™ ^-
houses. They had power by Act ofParliaml^^^ 5 * ? P"™** ^'°» *"
respect of laying down pioes and »,.:„» S *° ''° ""='' «<=*» 'i '^°-

for private pWTs "^n^f •" PV,*"''" P-rposes, but not

"is^lreatlya^ZTthe allotTprivar^ri orl'
''^'?'"™-. ?J- ^"-^-o,

pariiamentary powers, to interfere frol't^^
or companies without c»kbu™,

streets. Th/nSdng siwh owninm CJ ." *? ""° ""*'' ^e public
<'•'•

sewage, and other pS;^es,TndTe oZinTrf tVe'T '"/ 7***'' «"
and a terations are a serin,.. ,-;J™

''P?'"''8 <> t™ streets for repa rs

the restrictio^'wSch rrt TClfaZ'; "T ^^'^ '"''"» ™^"
clothed with parhamentarr anfhmi*, f' P"" "P°" the pereons

difficult to see CTar the a"„"v«r ^ v.
''*

' '"^ *t would be
deahng, of this7att*t^tr hT£^\ra^*:era1iiL"d"?."t^rsubsequent case of The Chi^j^ „ »,*.",•'? "*" aUowed. In the
lines ?n a Lighw°7^tk^p:ri,^™»X7he^^^^^ to lay tram .»..««..
f'rompton,J.,said- This case ".I.^Tn^i.^^'"'' *'" discussed, J"™"-

00. C, ua, ;ith whl-hw-eTooC^i'TafX^r.^- "tf^
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with for power to act u the defendants acted here, they must take the
usual regular and constitutional course of getting the protection of the
Legislature."

The limits of these cases have sometimen been supposed not to
coincide* entirely with cases like AUomey-Oeneral v. SheffUld Qa$
Contumert' Co.* and AUomey-Oeneral v. Cambridge Cotuumert' Oa$
Co.* But this, however, arises from misapprehension. They were
proceedings in form by a public officer, but in substance by an antagon-
istic and competing company—in form to obtain an injunction restrain-

ing a public nuisance ; in substance to prevent trade competition
affecting their private interests ; and in each case the Court was of

opinion that " tne suit has been instituted more from regard to private

than to public good. If the public interest clearly required the im-
mediate interposition of the Court, that might not be material."*

And, again, ** that not one single inhabitant is brought forward to say,

though five miles of work has been completed, that there has been any
inconvenience to himself ; no single passenger along the Queen's
highway says that he has fa«en impeded. ^* The decision of the Court,
moreover, was, in each oase, based on the fact that what was required
was an injunction, and there was a legal remedy.

In AUomey-Oeneral v. Cambridge Conmmera' Qaa Co., Page Wood,
L.J., said:' "Where the Court interferes by way of injunction to
prevent an injury in respect of which there is a legal remedy, it does
BO upon two grounds which are of a totally distinct character ; one i"

that the injury is irreparable, as in the case of cutting down tre«.. ,

the other, that the injury is continuous, and so continuous that the
Court. . . . restrains the repeated acts, which could only result in
incessant actions, the continuous character of the wrong making it

grievous and intolerable."

These cases, then, decide no more than that the Courts will not
interfere by injunction to restrain a nuisance which is not continuous so
as to be grievous and intolerable. Now, in the same judgment of

Page Wood, L.J., referring to The Queen v. Ijongton Gas Co.,'' the Lord
Justice said :

" It was held, upon grounds in which I entirely acquiesce,

that to say that any private individual or company may break up
the pavements for the purpose of laying down gas-pipes or water-
pipes, or of making communications Wth the gas-pipes or water-pipes
of another company, without subjecting themselves to an indictment,
would be to create confusion and discomfort to the inhabitants of a
town." The grounds of decision were, therefore, altogether different,

and cover dintinct provinces—the one being referable to the equitable
and discretionary jurisdiction of the Court of Chancery, the other
relating to an absolute and public legal right. This is the more mani-
fest from a note to the report in Attorney-General v. Sheffield Gas
Consumers' Co.* which states that, subsequently to the decision of the
Lord Chancellor and the Lords Justices, an indictment was tried and a

verdict given for the Crown, which the Queen's Bench refused to

» See A.-O. v. CamhruUit Conmrnrra' Ofut Co., L. R. 6 Eq., per Malina, V.C., 296

:

UR. 4Ch.7I.
3 3 De G. M. & G. 304. s L. R. 4 Ch. 71
* I c, iliat Ihrj' Were inHtitutcd from private, and not Sioja public, regards; per

Kni|^t Bruce, L.J., 3 De G. M. * G. 312.
» Per Page Wood, L.J., L. R. 4 Ch. 84.

• L.R. 4Ch.80. T2E&E. 051. a 3 De G. H. & G. 338.
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tui^«^,"^!m!"" "'"r'o" ">•' "lo ob.truction amounted to .

^oit n? A,i ?""',""'"' '' » ""''»""'' Thui, although theCourt of Chancery re(u»cd to intervene, after it. refuwl th*
' '

remedy «». neverthelew available through the verdict of a jury-,« nC
"""'»'—-'•»"'"« mrougn me verdict of a urv. TheCkMiiiiu.

irth. °7K.'^''r''"""«'y'
'""«""' *'"' di-cretionir^natur^STjli""-

nifl^^t '".'i'?.'°
J"""''"^,"™, i? ""ten of injunction, and not any r^"'"-

intt«^ce^u^aigCr— •- ^^-^ -» -t .now^te

Shim >, h- I
' "'"j"' •" »'"'n»'«'l «ven by the authorities in ""»•' «i"

whom the highways are made to vost for the purpoaes of maintoiianco i"""'»i»" ">

of Parltfrir ^ f™.r™"!"»»."' « g" company, without an Act "'^hway
of P»'hament, to Fay their pipes in the street, the Court of Queen's ""'""J.".;

inZLS ''^1*''^""''"™.°' "'
'f'ii"''"' "" no Iter to an.'Srr'"'

tfa^fllirJi^
subsequent case of Edgmare Highway Board v. »«.*...,.

tJ^f ^"" ""'
'"f^'

*"' '^"^'»''"'
;
'»' that turned upon the **'•»"•

terms of an agreement made between the plaintiffs as surveyor of **""«the highways, and the defendant gas company, by whic" the pla°nti& SIT'
foKr™"" *? t•'^'^'='™'^.^"'' 'o breaMh^; s^tace of thoChway 'wJ^o,
^^7.1 i^^'?!!! '" '="?»"'""'<'" ""» *•" company shouldmake

''"

frfu\''r"°
"^
*H "Si ""* '""'''»

P»y » "Pecific sum per yard

^li^ i^T^^T"*- ^^' ™°'P»"y '«''' their pipes, bufi/'ot
WJ^ *''u

'''«'""'/- »"! refund to pay the price The pontiffswere held by the Quee,/s Bench entitled to r^over, since the apeement

as against the defaulting company, it must be held good. A doubtw>s expressed by Lush, 5., whether even assuming su?h a contract tobe illegal, the defendants would be entitled to set It up This CMe it

iLTlT ^S'.'"^'
°" other considerations than that of a right in the

case turned on the validity of such a pretensio.i, the judgment wouldmerely authorise it to the extent that it was not a nuisance" Now
f il„T

.'"..'kc extent that an obstruction is a nuisance that
t can be indicted; and what is a nuisance is for the jury- so

commoVw '

"'" """ ''°^" ""' ^'°'''°" *"* ""^ "^^ "^ *>>«

Two cases remain for consideration-i-udsey Cooi Go, Co , - —,
H'^^"'",?! Br«i/or<i,« and Mayor, do. of Pre^,\ FulL^fF^'-

PudttyCottl

Local Board} !nrjiori

I Bradfmd/iml.

ptwers withm the hmits of their borough, commenced supplying su »/A«to»v.

Lut in't'hTra*°™''''P '" "''"'' ""'y '""* ""t Pa'li^'n^tJry^owl" fflS,,
a™ii« th!

"* T"V ™"'P™>'- Tke gas company fileS a bil

T^.k- r'PT"™ *«.'=«»'" tk™ from continuing to supply

the D^nclnl* r',^;'*™*v: ^^h"^r ^^- '^'"^"^' '" ^^oriance withthe principle laid down by Lord Wcstbury in Slockpon DiHriet Water-
' 37 J. p. 862. 8 I B 10 Q B 92
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WW** Co. V. Mayor, ic. ol ManekftUr,' that though th« ourpuntion
hitl no nght to Jo wh*t the bill *lliig«l th«m to have done (lince an
lilcorp..rBtml iMMly hail only thoae |>»wt>r<i which were conferreu upon
It), Mill then' wan no private right ihown which entitled the plaintib to
maintain the luit

; and further, there waa nothing to prevent them
•upplying gaa at they liked—(bat ii, ai againat the plaintiffi, and in
the circumaUncee before the Court—if they kept clear of committini
a nuiiance.

In Mayor, lie. 0/ Prt^on v. FuUwood Local Board' the Corporation
of Preaton, who had no narliamentary powen for the purpoae, lupplied
water to an adjoining urban diatrict, and claimed the right to enter and
break up the atreeti. whenever occaaion should require, lor the purpoae
of repairing their water-pipe.. North, J„ held thia a claim to commit
a nuiaance, which could neither be authoriied by the aurveyor of
highwaya, nor obuined by acquieacence. Edgrwore Highway Board v.
Harrow Gat Co.' was much preaMxl in argument, but was diatinguiahed
on the ground that it " turned on ita special facta, and the grounda
of the decision have no application to a case where it is not a question
of committing a particular act on a particular highway at a certain
time, but a question aa to the right to enter jn the highway and do the
acta." Perhaps a more obvious and equally satisfactory ground would
be that the Court will not be astute to detect invaUditiea in a contract
when the defendant has obtained the benefit and seeks to avoid the
OHUI of it.

One exception—though an exception not subaUntially inter-
fenng with the rale that pipes may not be laid in a highway without
an Act of Parhament authorising the act—must be mentioned. " The
owner [of the soil] may carry water-pipes under a highway ;

"• but the
"* 1

'• " pointed out by Blackburn, J., in CattU v. Sloditon Water-

I?" .. m! ™'^ " P""^"^ '"' "loe" not interfere with the road above

jV '' "°* °™" '*" "'"''" Wmaelf may disturb the highway,
and he is only in a better poeition than other persona aa by hia ownership
of the adjoining land he may tunnel under the highway without
interfenng with the surface, while his ownership of the highway obviates
what would else be a trespass.

The case of use of the soil beneath the highway, with the conrent
of the highway authorities, by some one not the owner of the soil and
without his assent, did arise in Ooodjon v. Richardum.^ The defendant
having obtained the consent of the highway board of the district]
commenced to lay water-pipes in the highway, which waa the soil of
the plaintiff. Sir George Jewel, M.R., granted a perpetual injunction
which, on appeal, vas affirmed by the Lord Chancellor and the Lords
Justices, Lord Selbnme, C, saying :

" The plaintifl is the owner of the
noil through which tHese pipes have been laid, and no one has a right
to take that soil foi »uch a purpose, except under contract with the
owner, or with his consent. At the same time the plaintiff has not the
right of an unlimited owner in respect of that soil, because the upper
surface is dedicated to the public for the purpose of a public highway,

9 Jur. (N. s.) aie.

I B ^ V^'^' 7lr, ?" 'J^'" °!^ "''"*' ^°- " *'°"'* MOrofolilan Oat Co.,4Tinm
1^. J

, (U A.) 3.>I, tutnoi on theconstructioa of a claiue of the Metropuli. Gaa Act

" UR. lOQ. B. 82. » 63L.T 722
» OmdItlU V Alktr anj timci, 1 Burr., per Lord .Uaeafield, |43.
' L. R. 10 Q. R 4.Vi. ' L. Ii. O Cli. 221
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«nnot u« th. «,1 or d«1 w,th it by I.H..king it op.n, or in .ny oth»r

^oirhilhw"^' *' "" °' " ""^ "» P""*"" '•» 'h« PT-

KliS !l^"°J °' P""" " '^'"""X'n I'" "uthoriiing th. lupply „(s..t„i„,,

•upply g«i, power u given to coiutruct, m«intain, »n<l oontinuo .„work! or waterworki, to rai.o a.l,litio„al capiul, or to «iimlg,,,„ito

MJi,?!?
"
"f

«''««fP""<« upon "bUining u provi.ional order thereto

Pwtiu™ f 'T "*.
""t'

""""""n-n' B"«"l" ""J without rcort to

.h^»Tfc I
*."' "^T '"" •PP'y »" t""" Mot'opoliun area,

()i^.r rffi/ '"1* ."K''l«"»';."' K" '" regulat«l by tKo MetropoliiOa. Act 18(W,< and it. amending AcU, and that of water by theMetropoli. Water Act. ISSJ- and 1H71,' with their amending AcUBy theK Act., and by th. Metropoh. Management Act, 1K5.\ power.

tTliS,?". .
"•'' ^P '",''

"ll*""
highway.,' to apportion di.lrict,,"

to hght .tre«U,« «,d to do aU act. which are neceUary to carry outthe purponM of their conatitution-namely, the .upply of ga. andwater to aaoertaineddi.tricta." g~ "im

tk.™.,'*' i*"
""

'"'f'i""' ?' «" ""* *"" '"">iP»nie., acting within II. R.1.1I0.the general power, of their Act., to the pubUc at large. 01,^^5
Ai we have wen," where the execution of work, is authoriwd bv "f"""-

!^o™r' L""
"""*^ ' ''^'•" "'«''«""=' '" ""^ ««=""<" *" •'«'" t° sv.r!,"'iwjover lor injury received in consequence thereof; otherwise the "•"Wrywork 1. protected by the .ututory power. ; and comiiensation lor anv K'*"".,'?'injimou. conMouence. reeulting from carrying out the work, authoriwd l.u"™by itatute can te obtained, if at all, only under the provision, of the

Ai'tjpving the power., and not by action.
hu., in BIyth V. Birmingham Watemorla Co.," an Act of Parharaent «v/* r.

L. in M, II ir:.* - t> ... . — .... ».'•_.'

.^.~,„ „ ,>c,H/OTnr i^u.,-- an act 01 raruament «•«» r.

.'I,'"*"""'" """««)
: 22 * 23 Vict. r. DO (M.«.

*""'"»*»»
24 Vict. c. 123 IMotropoli. 0«. Act, IIWOI : 23 t 21

'•"'"«<»'•
i( Ou)

1 24 * 25 Vict, c.^1) (.Metronoli, Oa. Act, 18011 -
'"•

A.togUi—10* II Vict, c
mire, for H«le of Qm) ; 23 * t. ...

M°» "un-^T^,''" "''t °!.?*" '
" * *^ VicTc:yi."(M«roHi; .._ „.., ..„.,,

fliiUlil . ii i i« 'v-f'"'^,
"•"„"' '^ * " Vic", c. 80 (O™ and W.f Worii

SilS^f T'?'"' r""
M™""" *' * 42 Viot. c. 62. «. 77. io. 81 (Piblio HealthtalMd. A.tow.ter:-10 4 II Vict. c. 17 (W.terwotk. t1aili.»)l 2(1 * 27 Vict o

Vic? CM iilSi M ''~f,^°' i5?^"«) :
41) t 41 Vict. c. 31 |R««,,voin,) , 48 i «

J M 1^7 V-
;' '» '"™'-P';™'«'l »ilh the Public lioalth .ict. 1875, by .. Illl.

by 46 t 47 vll c 30;
2 to 1

1
and th. «hcdulo of thi. Act are r.|™l.d

Vict f 1*1 ^llff'
°-..'^°- "m 1" '-I?'™".

'*••' Amendment Act, 1871, M t 33

xmi,^\ua wJ ^JT^T^;. """'^ "?''"' "'' A«' '" '"•"mecline K«» withpremue., Soul* itfrtr.,pofi4,« On. fa v. *<«(».. 5 Time. L. R. 448. A. to n'jlliocnei

S° S"?."."'"'''''
'"'" "-''er. ft,!.™, ,. Mayor. *r. „/ «o>H,»,,79 TiS L. B

Met^^S;^ .nd'-'h T'""'". "' 'te Mctro,.,li»_the (ii.Light and (:v,kc,The SouS.lletrojwlUM, and thc^Comnicrcial-i, further t«.gukte,l by .,«;ial Act..

« 34 4 35 Vict! c. ll'a.

rrf„Ll*
*

'lV'"'- " '*••" "" % 23 t 24 Vict. e. 12.-.,,. M. it the local authority

irixi' "ariTv-ic."-: srr.s'^'^i'i'c-i"? f;"!T'
«"' "-"" •" "^^

23 4 24 Vict c. 125, a. 0.

•'"• v..t. .. 17,.. 88.

• lUd. t. 22.

lfi°J''v wt!!L'°;'" 9T5; '*"i',l'' .
'.'"*" V'"- <• '" »«" ""'='' conaidercd in

W«l5!l^tf̂ T'li '{f^""'"' ' I App. Ca,. 511; and in Altin^ ,. A-,™.*,

•'^-..Sm:'" I. HE.. 781.
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.lup
H(rty-v>lvM, to prevent the bunting n( the pipei. 1 ne pluga wen
properiv mule »nu nt pmp4>r material ; but there wan an accumulation
o( ice about one of them tnat prevented it from acting properly. The
•Irfrndanti were not bound to keep the plugn clear. ^ reaaon 'I the
accumulation of ice, water eacapin^t from the neck of the main, forced
ita war into the houie of the plaintiff, and cauaed injury ; nererthele.i
the plaintiff waa held not entitled to recover, a* the Court waa of
npminn that the facta aa proved did not warrant the concluaion o!

•'"Ik™™' "' negligence. " The defendanta," laid Aldenon, B., " might have been
"""• liable for nrgUgence if, unintentionally, they omitt<'d to do that which

a reaaonable penon woiiM have done, or did that which a pemim taking
reasonable precaution would not have done. A reasonable man
would act with rrt rence to the averse circumstancei of the tern*
perature in atimnTy yean. The defendanta had provided againit
»uch froata a« experience would have led men actmg prudently to
provide againat ; and they are not guilty of negligence becauae their
I>rccautiona proved inaulKcient againtt the eflecta of the extreme
"(verity of the fro«t o' 1886, which penetrated to a greater depth than
any which ordinarily occura ^outh of the Polar region". Such a state of
circumKtancea constitute" a contingency against which no reaaonable
man can provide."^

Had the company not been authorised by statute to lay down pipes
with plugs in them, they would have been liable (or the consequencea,
aa they would then have acted at their own risk ; but the statnt'
authorised the act they did in the way they did it ; hence no liability

could result.

.
With Blylh'a case should be compared Hipkitu v. BimiMham

«aj»?- <"ul Slaffordihire Oat Light Co.' By the terms of the defendanta'
Khirr Oa» special Act they were to be liable if they " at any time cauae or suffer
ligki Co. to be conveyed or to flow, into any stream, reservoir, aqueduct, pond,

or place for water within the limits of the said Act, or into any drain,
sewer, or ditch communicating therewith, any washing, auoatanoe,
or thing which shall be produced in making or auppl;. g gaa." They
erected a gas-tank on solid sandstone, and with proper material, about
forty-five yards from the plaintiS's weU. By reason of the working of
mines, by persons unconnected either with the plaintiff or defendant,
the floor of the tank cracked, and washings flowed into and contaminated
the well. The plaintiff brought his action in respect of the con-
tamination, and was held entitled to recover, on the ground that it

had not been shown that the manufacture of gaa might not be so
conducted as to prevent the washings from flowing into the neigh-
bouring wells, and that there was neither hardship nor improbability
in considering that the Legislature by using the word " suSer " meant
to enact that the compiiny should carry on their works upon the terms
of preventing at all events the offensive fluids which they created

1 II Ex. 7S4. But, though the company would not be liable for the unforeMen
reBulU of an extraordinary 1,-oet, if they do not take leaaonalilc care against the
eUect* of an ordinaiy froat. and an extraordinary one doe* the misvhief that would
have happened through their insulllcient ptecautionn againat an ordinaiy one, they are
nf rj>»r«- nnl dia.-hftrgM hnm li;»bility - .'it~j.j!is Y. AVrt- Rh^f Co, 11 W. R. 23i
in Ex a. 13 W.R. 413. AfUr.Sl. Cf. InnHichmcmdOuCo.r. KidtmxidCorroralion
(18l>3), 1 g. B., per Hathew, J., 60.

I (1800), S H. A N. 74. in Ex Ch. e H. t 1

31) U T. N. S. 65.

Ilipkifu

Hirmingftam
and

"

. ISO. See MiUinllm r OrifOt,
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from being * Duiunra to the ntighbaurhanl. Cackbuni, C.J., I»n Ovkkwihtma on negligrncii in the defendant!. He Myi :' "The iniurv <1J.V »l«injury

^J-J.'

themtoget nd of the preiumption of negligent; *nd not hivingdone
'?' *'' 5?^ ** P">P«''y "i" In hive ' lullend ' thii evil to Ulce

P 5j V
''''*' ""* '*"" '" ''•" '^" "" *'"' "' ''•• "">" i"''l!" :

for Wightman. J," inumni thtt wh»t hipprned wh " without any wi,him»n,
neglect or deliult," and conniden the company to Iw liable an " inaunini •''"• •''"'

•' »" event! againtt any contamination of the water in the neighbour-

'j
•J!.'

'•'')'"'?">'"' "''•'•'ExchequerChanibergoeion the Mme
ground. William«, J., however, appeara to prefer the ground that the wuii.m.. J.'.,

Act, while not conatituting the defendanta innuren, yet exact* an ''"••

extraordinary de^ of care from them ; and their failure to comply
with thu requitition ia probably the "negligence" alluded to by
Cockbum, C.J.

; «ince negligence in the ordinary leniH! i« precluded
by the atatement in the apecial ca«e, that " the tank waa coniitructe<l in
the uanal and proper manner, with proper materiala, and with due
care ' Negligence there was in a lack of that care which wan required
in the circumitancM—that in, of the proviaioni of the special Act;
though no negligence could be averred in the aenae of the definition
of Aldcraon, B., in Bli/lh'i cine—"the omimion to do lomething
which a reaaonable man, guided upon thoie con«ideration« which
ordinarily regulate the conduct of human aflaira, would do, or
•omething which a reasonable and prudent man would not do."
By thia tost the company would have immunity ; but by their
special Act a higher degree of car.^ <V8» needed, hu that if not,
absolutely bound to insure, they were at least bound not to t. use »
nuisance.

The liability of gas and water companies has also been discussed in
three Ntn Priiu cases—Bfentiron v. Onat Central Oat Conimnm'
Co.,' Mote v. Hariingi and St. lAonardi Oat Co.,' and .Snoo* v. Grand
JunclUm WaUnmrki Co.'

In the first a gas company were held liable for negligence in laying JUeiairoii ».
on gas whereby there was an escape into premises where lighta were "««< C"*™'
burning, followed by an explosion which injured the plaintiff's premisee. ^llE"^
Cockbum, C.J., directed the jury* " that to aUow a quantity of gaa
to escape into premises where lights are burning waa ruceuarilu
attended with danger of ignition, and must have been known to be
so

;
and those who carry on operations dangerous to the public are

bound to use all reasonable precautions—aU the precautions which Crrlanneo
ordinary reason and experience might suggest to prevent the danger »' »•"' of

It IS not enough that they do what is mual if the course ordinarily P^l""'""
pursued is imprudent and careless ; for no one can claim to be by iTn'i
excused for want of care because others are as careless as himself ; »•"<'.

on the other hand, in considering what is reasonable, it is
important to consider what is usually done by perwns acting in a
similar business."

In the second case, ^osc v. Ilastinga and Si. Leonardi Oat Co.,'' an Mom v.
explosion took place between the discovery of the locality of an escape Haainfi nrtd

of gas and the arrival of the means to remedy it, though discovery SUcr"'*"
' H. * N. 256 I r, r 21W

, hi
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Snook V.

(tratui June-
Itun W<ili-r-

worki Co.

of the escape might have been made earlier. Pollock, C.B., said,
*' it was the duty of all gas companies to use due and reasonable care
to prevent mischief from the escape and explosion of gas ;

" and " it

was for the jury to say whether tne not sending any one for several
days, during which, according to the evidence, the escape of gas and
the danger of an explosion was discoverable, was such reasonable
care as the companies were bound to keep up."

The third case was a water company case,' where the plaintifi'a

premises were floodetl with wattT, which was ultimately discovered
to have escaped from a fracture in the defendant's water-main. The
mere fact of the fracture was relied on as jtrimd fade evidence of
negligence, and as indicating that there was no system of inspecting
and testing thf pipes by the company. On the part of the defendants
a theory was set up, and supported by evidence, that the fracture
was occasioned by the sudden contraction of the pipe, due to the
difference in temperature between the incoming water and the iron
of the receiving pipe. Huddle^ton, B., directed the jury that, "if
they accepted that evidence, it was clear that the accident was in-

evitable, and the defendants, therefore, were not liable for it." There
was a verdict for the defendants.''

Between this last-mentioned case and Blyth v. Birmingham Water-
works Co. there are points of distinction. In BlytKs case the duty
was to act " with reference to the average circumstance of the tem-
perature in ordinary years ;

" and the cause of the damage was " the
extreme severity of the frost of 1855, which penetrated to a greater
depth than any which ordinarily occurs south of the Polar regions "—
in short, an extraordinary natural event, the occurrence of which was
not to be inferred ;

^ while in Snook's case the injurious agency arose
from the ordinary workings of forces of Nature which could be anti-

„.™.».
cipated, but not guarded against without an incommensurably greater

precautions, expense and inconvenience than the damage that want of safeguarding
against them might cause. The duty was to take ordinary reasonable
care.^ " They were not bound to ransack science in the hope of dis-

covering some scientific specific against possible accident ; they were
only bound to use well-known scientific means."* In the one case, the
cause of damage being extraordinary, precautions against it were not
required, from the fact that the occurrence was without the range of
events in legal contemplation. In the other, reasonable care was to
be used to prevent damage from an occurrence which scientific in-

vestigations could forecast as not unlikely. To constitute negligence,
defect in the exercise of the normal amount of care had to be found."
In Blyth's case no care was needed, because the extraordinary force
that caused the damage was without the range of those that by mw are

I Snook V. Grand Junction Waterworks Co., 2 Times I^ R. 308. Up. Gretn v
Chdaea Watervjorbi Co., iO Time* L. R, 258 (C. A.}.

" With these caaea compare HuUy v. Boelon Qas Light Co., 74 Vom. 123, where
hereral position!* ure advanced which would not at all hold in EngliHh Law, and wherr
severnl more are advanced that would only hold in a qualitiod desree.

3 Per Melliah, L.J, , SiehoLi v. Mnr4anJ, 2 Ex D. 6. Cp. In re Richmond Qat Co.
and Jiichmond Corporation (1893), 1 Q. U. 50. 4 2 Timea L R. 310.

6 Mr. Fraeer, tho defendants' engineer, was recalled at the lequeat of the jury, and
Btated that the pipes were caat iron, and not wrought ; the latter would be improper,
and rapidly decay. In reply to his lordship, " he atattd thai ait the other water eompanien
tued the mme material far their pipes aa the defendants. Mr. Baron Huddliut^n :

Thai anBwent your questioa ; it is clearly nut negligent of the defendants. Tliey ar«
only bound to use what are in general use "

: 2 Times L. B. 310. But this is too
broadly stated.

Consideration

of the caaefl.

No duty to

take extra-

ordinary

Hence 13

delect in the
exercise of

Dormal care.
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to be guarded against ; while in the other case care was needed, but
not more than reasonable care.

The proposition of Huddlcston, B.. -.Ut v ,iter cwDanies are only Huddl»ton
bound to use a simdar kind of pipe to > losc in genfral ,i. e is, perhaps, B.'., itaM-

'

not exactly accurate, though it sums ii[. -./hat is the i vaotical effect "!?'..
of the duty imposed on water compan w It is cloarl not sufficient

''""°"^-

If all water companies, by design or uncc scit« .<
' ncidence, use water-

pipes in fact inefficient for the ordinary purposes oi water-pipes or
set their faces against recognised improvements. On the other hand,
the invariable use of a given description of pipe by all companies
raises an almost irresistible presumption that the pipe so used is
ordinarily and reasonably fit and proper, and in the absence of any
special and exceptional degree of diligence being exacted, the provision
by the company of the description of pipe in general use is a sufficient
discharge of their duty to the public.

The duty cast on the defendants in Uose v. Hastings and St. Cia corn-
Leonards Gas Co. differs from that on the defendants in Snooil; v. l»re.l-

Brand Junaion Waterworks, or rather the manifestation of it does,
though the duty is the same. In Snook's case the defendants were
held discharged because they used ordinary and reasonable care in

i ij^™i!?'*'i"*
"' instruments. In Mose's case the defendants were (a) Duty to

held Uable because they had not in addition guarded against deteriora- "" <"i'"'»'y

tion. Indeed, that case can be readily brought under the principle on 'J?
"""?

which Tarry v. Ashton.^ or Murphy v. PhUlips.^ was decided—the proridiJTg'"
company are bound to know that things like their pipes will ultimately inMnnnente.

get out of order, and there is consequently a duty cast upon them to (P) T" g"«ni
prevent the consequences of natural decay or deterioration. BlenfaVon 'i*''°" .

V. Great Central Gas Co.' is a case of positive neghgence. In Mose's
'""'™"'"'"-

case the state of the pipes was allowed to become dangerous ; in
Blenkiron's there was an actual user of dangerous agencies in a danger- (^) To guani
ous way—that is, in too close proximity to hghts. Those using the against con-

lights were entitled to the uninterrupted enjoyment of their own J"'
*'"

property. It therefore behoved the gas company to safeguard their
*°'''

operations from the dangers incident from the lawful user of the
neighbouring property. This they failed to do ; hence the accident.
As is pointed out by Cockbum, C.J., the duty on them was no higher
than the duty of the company in Snook's case ; indeed, it is preoSely
the same—they were to use those precautions which ordinarily prudent
and careful people appreciating the danger would use in a similar
business. A point not prominent in Huddleston, B.'s, remarks, is
brought out by the Lord Chief Justice when he says,' " It is not enough
that they do what is usual if the course ordinarily pursued is imprudent The lumi not
and careless." But he goes on to show that, " in considering what is

juffl'imt i'

reasonable, it is important to consider what is usually done by persons ""P"^«"'-

acting in a similar business." Use, that is, is not the standard by
which negUgence or diUgence is to be tested

; still prudent use raises
an almost irresistible presumption in any individual case.

Palerson v. The Mayor, &c. of Blackburn ' is an interesting case. A PiMrmn t.

gas authority disconnected their mains from a meter. In cuttine 08 ''*« -""jor,
*

d:e.ol

' 1 a B. D. 314. 1 33 L T. (N. S] 477. » 2 F. * F. «7.
208* ^ *^' * *• **" *"»"" ' -!««"'"» Widcici' Fund Li/t AMurana, 24 V. L. R.

* 9 Timefl L. R. 65. Cp. Stock v. Bottm {Git^ of), U9 .Man. 410.
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the supply of gas, the workmen left a long piece of pipe projecting into
a cellar. The pipe, though itself effectually stopped up, remained
connected with the gas main. The owner of the meter sold it ; and
the buyer and another while trying to get the meter away, broke the
projecting pipe. Finding a rush of gas into the cellar, they blew out
their light, desisted from the work, and gave immediate notice of the
occurrence to the gas authority. Before anj^hing could be done, an
explosion took place, a house was wrecked thereby, and seven people
were killed. The plaintiff was representative of one of these and sued
under Lord Campbell's Act. The negligence alleged consisted in the
gas authorities' workmen having only disconnect^ the pipe from the
main to the meter by plugging their own pipe, and " in having given
Ormerod notice that his meter had been disconnected when they Knew
he was going to have it removed." The jury found negligence and
a new trial was moved for. This was refused. Lord Esher, M.R.,
saying :

" The defendants were bound to have anticipated that if they
allowed an escape of gas into a house, the probability was that it would
explode and injure people in the house and in the street. It was clear

that the gas supply to Ormerod's meter was intended to be permanently
cut off, and the question therefore was, whether, in cutting off the
supply, the servants of the defendant had failed to use precautions which
in reason they ought to have taken. There was a precaution—in

cutting off the supply at a perfectly safe point—which would have been
both easy and effective, and the jury were justified in the view of the
negUgence in this respect of the defendants which they had taken.
Gas was so dangerous a thing, that it required the greatest precautions
whether the supply was intended to be cut nil permanentiy or even
only temporarily." As reported, the plugging of the gas pipe seems
to have been effectual, if the pipe were not meddled with. If, in
trying to get the meter away, the buyer and his assistant needlessly
and neghgently broke it, it would seem hard to make the gas company
liable. In the view then of the jury and of the Court of Appeal, the
breaking the pipe was a natural and probable consequence of attempting
to remove the meter, and though this is nowhere mentioned in the
report, it was moat hkely the real ground of the decision.^

It has been contended" that the principle illustrated by Fletcher
V. Ryland^ appUes to leakages from water or gas pipes ; that is, the
companies are bound to keep the water or the gas, as the case may be,

in their pipes, and negligence need not be proved against them when
it is shown they have not done so. Touching on this point in Cattle v.

Stocldon Waterworka Co., Blackburn, J., said :* " If it were necessary
to decide these questions, we should require further time to consider,
as we are not as yet quite agreed on the principle of law applicable to
such a case." The distinction may be pointed out that in Fletcher
V. Rylanda the bringing of the water on land was a conscious and
volimtary act of the defendant ; while in Humphries v. CimsinSy^ for
example, *' the plaintiff was bound to receive sewage from the defend-
ant's land through the old drain, but not otherwise." " Further, as
the plaintiff was the occupier of a servient tenement, he was clearly

not bound to repair the drain on any of the dominant tenements."

1 See ante, 78.

> Catile V. Stockton Waterworks Co., L. R. 10 Q. B. 453.
a L. R. 1 Ex. 265; L: R. a H. L. 330-
s 2 U. P. L. 244.

L. R. 10 Q. B. 427.
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Lord RuMell of KiUowen, C.J., in Price v. South MetropolUan Oat p,i„,
Co. held It to be clear that where a gas company with statutory power ^o"* J'«*»-
to lay pipes, does so in the exercise of its statutory powers the '' wild R^*'."S!..
beast theory is inapplicable. In the same case he also held that taUfthSv
•lie fact that a leakage of gas was not reported at the head office did impplio-
not exonerate the defendants. The contention of the defendants *'"'"

"j**! "" *''** '^"^ ^* '^' ^'"^ Gasworks Clauses Act, 1847,' imposed
a dai y penalty for the escape of gas after notice and that this was the
only habihty on the defendants.'

FarweU, J., further decided in BatcheUer v. TuiAridge Welh Oat Baidtdlet-,.
C/O., following the principle in Jordeaan v. SuUon, do. Oas Co ' that Tuniridge

under sec. 9 of the Gasworks Clauses Act, 1847, a gas company has
*«"•"" Co.

no statutory authorisation to commit a nuisance; so that to an
action for aninjunction against them for an escape of their gas which No immunity
contaminated water in neighbouring pipes, it is no answer to say that '"'""'"n™.
smie escape of gas was inevitable and that the water pipe was in-
efficient

; since the plaintiS owned no duty to the defendants to make
his water pipe impervious to gas.

A gas company has no right to any particular thickness of soil a». oo.no
above their pipes ;' and they are subordinate in their user of the right tomy
road to the road authority ;' yet if the local authority in repairing a !?•"£"'"

,
road in which are gas pipes improvidently use a steam roller of unusual .oil So™
weight so that the pipes are cracked, a verdict of negligence against tl>«i'pip»

them may be maintained."
In £<M« iMidon Waterworks v. St. Matthew, Bethnal ffreen,' the Conpwy to

Court of Appeal decided that a water company had power to place a "["ifli^por
guard over a stop-cock in the street ; and in Chapman v. Fvlde Water- "''V" "^^
work. Co.'" that the Waterworks Qauses Act, 1847, conferred no power L°^« pip.,
on the owner or occupier of a house to repair a service pipe or to break
up the surface of the street ; consequently the water company are
responsible where the flap or lid placed over the stop-cock or the
serviM pipe gets out of repair if the facts show negligence in the matter.

The case of gas and water pipes, not merely authorised, but often Statutory
required, to be placed by statute, comes rather under the principle, authorisation,

which we have before considered in several connections—that where
the Legislature authorises the construction of a work or the use of a
prticular thing for a particular purpose, the permission carries with
it impliedly an exemption from responsibility for any damage arising
from the construction and the contemplated use without negligence!"
And negligence has been defined " absence of care according to the
cireumstances."" The point does not appear to have been raised in
6tloo* a cote ; it is, however, the ground of the decision in Oreen v
CheUea Waterumka Co., where Lindley, L.J., with the concurrence

1 65I.J Q.B. 126. > 10 Vict. 0.16.

MlSSl^k"^; .nTime,L.B.5,7.

' Ch
603*""'* * ^""''"^ "''*' '-^°- '• »'"»<'•««>''* Diilrk4 Board o/ H'ori..(1888)

' ^ ^*' * ''°*' C°- '• ''''"'' "' *' •"<"» Abbntlt, Ktjtnwihr,, 16 Q. B D 1
• ft-ucoSc. Po;*„Bo<i.io/»'orHUTiiML.K. on
• 17 Q. B. 1). 475.

<» (18M)2Q. B. 5»».

» ".j"^^' The liability of gas oompaniM for lealcaga from thoir pip« i< aboWrf m tho American caae of Hiuini^em Minint Co. y. Pattm, aaTim. gt

" Pet Wille* J., Yayghan T. Taf Vol, %. Co., in Ei. Ch., r> H. * N. 670, 688.
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of the rest of the Court, held that " the doctrine of Fletcher v. RyUmda
was inapplicable to a company which was doing what it was authorised
to do by Act of Pariiament."'

The point actually decided in the case just alluded to, CaUle v.
Stockton Waterworia Co.,' is of interest as it puts a limit to what would
otherwise have been a most indefinite and onerous hability. The owner
of land on both sides of a road contracted with the plaintiff to make a
tunnel under the road for an agreed sum. When the plaintifi went
to work, he found that there was a leak in the defendant s main in the
road, by which the plaintiff's expense in executing the contractual
work was increased. The Court declined to deci-lfl whether the mere
escape of water f-om a main would import liability—that is, whether
the landowner could have recovered in an action—but decided that the
plaintiff would have no action because his contract was rendered less
profitable than it would otherwise have been, had the eidsting state of
things b jen different from what it actually was. It was assumed
throughout that the existing state would have been different but for
the defendants' water escaping. If the Oourt had given effect to this
contention, " we should," said Blackburn, J., "establish an authority
for sarin; *hat in such a case as that of Fletcher v. Rylandr' the defendant
would be liable, not only to an action by the owner of the drowned mine,
and by such of his workmen as had their tools or clothes destroyed, but
also to an action by every workman and person employed in the mine
who, in consequence of its stoppage, made less vages than he would
otherwise have done." "It may be said that it is just that all
such persons should have compensation for such a loss, and that, if

the law does not give them redress, it is imperfect. Perhaps it
may be so. But, as was pointed out by Coleridge, J., in Lumley v.
Gm,' Courts ff justice should not 'allow themselves, in the pursuit
of perfectly complete remedies for all wrongful acts, to transgress
the bounds which our law, in a wise consciousness, as I conceive,
of its hniited powers, has imposed on itself, of redressing only the
proximate and direct consequences of wrongful acts.' In this we
quite agree."'

The liability of gas and water directors for the acts of their servants
is, of course, only an instance of the general law of master and servant.
Sex V. Medleii* as a gas case, may be cited. The chairman and
directors of a gas company were indicted for a nuisance in so polluting
a river IS to kill the fish therein. The evidence showed that the
directors did not know of what had been done till the discovery was
made which was the ground for action. The contention was that the
directors were, therefore, not criminally liable. Lord Denman, C.J.,
however, summed up :

" It is said that the directors were ignorant
of what had been done. In my judgment, that makes no diference

;

provided you think that they gave authority to Leadbeter to conduct
the works, they will be answerable. It seems to me both common
sense and law that if persons for their own advantage employ servants
to conduct works, they must be answerable for what is done by those
servants."

1 10 Tim™ I,. R. 251) (C. A.).

3 L. R. 1 Ex. 205; L. R. 3 H. L. 330.

ruiy to repair liropluss u
P. 292.

! L. R. 10 Q. B. 453.
4 2E. *B. 252.

» Bayte) y. Hctv-rlumpkm Waltnmria Co., H. 4 N. 241, turn! on the liability
of the company to repair fireplugs under a local Act att Bvainst the local board.



OBAF. T] GAS AND WATER COMPANIES. 399

jegalated by The Pu^'bli. Health ^18^- ^t rhthTpe": Hv o?
-"'-
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*'

d Staffordtihi,i^, 30UT. (N. S.)85.
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negligence. On the latter supposition, however, Holden'i cage is

very distinguishable, since the control of the regulating agency—the

stop-cook—was exclusively in the plaintiff's possession ; wnile, in the

present case, the plaintiff merely employed an independent contractor

whose servant was negUgent, and to whose negligence the plaintiff

could not be considered contributory. On the former, the contract was
'* to supply a pipe reasonably sufficient for the purpose for which it was

used." Having failed in this, "the consequence—the natural and
necessary consequence—was that the gas escaped ; and, having so

escaped, a further natural consequence was that an accident might be

expected to result."*

Cockbum, C.J., who delivered the judgment of the Exchequer

Chamber, put the liabiLty also on another ground. Besides supplying

a defective pipe, the defendants were in default " in sending gas tm-ough

it in quantities calculated to produce the catastrophe which occurred."

A remark of Martm, B.'s, in the Court of Exchequer, requires notice

in order to guard against a possible misconception :* " Even if Sharratt

had been a servant of the plaintiff, his negligence would not have

exonerated the defendants from substantial liability for their breach

of contract." This must be taken in connection with the learned

Baron's previous holding that there was " a clear breach of con-

tract on the part of the defendants, for which,' I think, they are

liable." On tne ground of tort, on a similar assumption that
" Sharratt had been a servant of the plaintiff," the result must have

been otherwise."

The converse case is treated in the New York case of Lannen v.

Albany Otu Light Co.* An escape of gas having occurred in plaintiff's

father's house, the defendant company sent a man to see about it, who
struck u light and caused an explosion ; hence the action. " The

casualty," says the judgment of the Supreme Court, " was the direct

and immediate consequence of the explosion, and this was caused by

the negligent act of the defendant's agent in Ughtii^ a match in the

midst of a large quantity of inflammable and explosive gas." It was

urged that the defective pipe belonged to the plaintiff, and not to the

gas company, and to allow gas to escape from it was an act of con-

tributory negligence which disentitled the plaintiff to maintain the

neuoninBof action. This argument the Court treats as follows :'' Whether, if there

the Court. was negligence in this respect, it was of that direct and proximate

character which may be said to have contributed to the catastrophe, is

not, to my mind, entirely clear. Assuming that the house belonged to,

and was in the possession of, the plaintiff and her father, perhaps they

would have a neht, as incident to that property and that possession,

to have gas in tneir cellar, if it were not dangerous to other persons.

Perhaps we ought not to presume that fire or light would be permitted to

come in contact with it, especially by persons aware of the presence

of the gas and the danger of its contact with fire. Many an article

of an inflammable or explosive character is permitted to be kept in

inhabited dwellings by law. The danger arises from some other

material being brought in proximity to or contact with them. It is

hence a question of some difficulty whether the act of permitting the

gas to escape, which in itself was not the cause of the explosion, ran

1 L. R. 7 K' 97. t L. R. 5 Ex. 72.

3 Stw Bui V. Bv^H Giu Light Co., U7 Hms. 533.

« 46 Bact. (N. T.) 304. « L.e. 268.

tMH»€H T.

AatanffOaa
Light Co,
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be B*id to have contributed to it in any such direct or prozinute
manner as to justify the imputation of such negligence as should
defeat a recovery for damages consequent upon the explosion."

The decision appears conformable to principle in a case where CritidMd.
dama^ is caused by the neghgence of another man's servant on the
plaintiff's property ; where, however, the negligence of the plaintiff's
servant is the cause which sets in motion the antecedent negligence,
since the employer " has put the apent in his place to do that class of
acts," " he must be answerable lor the mamier in which the agent has
conducted himself in doing the business which it was the act of his
master to place him in."' Had the master himself done the act, he
would most clearly have been guilty of contributory negligence

;

and he is not less so because his servant does it in his stead.
Where the UabiUty does not attach, the explanation is due to the Combiotd

force of the principle thus stated in Brotm v. /HtiM ." " In those cases "gUg""*
where the negligence of the complainant is a complete legal excuse for
that of the defendant, we always find that the injury is the product,
to some extent, of the co-operation of causes set in motion by both
parties, and is due in some measure to the combined neghgence of
both." * *

I Per WillM, J,. Bannek v. Engluh Joint Sloei Bank, L. R. 2 Ex. 266.
* 27 Conn. 92. antt, 76.
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DUTY AKI8IN0 FROM TIIK OLfUPATION OF
PROl'EIlTy.

I. Relation to the Public Generally.

THEduty on «very occupier of land, s. laid down in Flrtche, v. R,,U,«d,.^ M«.i„, .,>n-nculm Im, ulaltenum non ladaa.' This must be undcnitood in
"""'"' "'

connection with the diatinotion pointed out by the Lord Chancellor fJi"""
"""

(Chelmsford) m the St. Helen','SmeUin, Co. v. TippZ^^lZ.-^'
a nuiwnce producing material injury to property, and one where aperronal diwomfort on.y .. involved, the legil eonwquonce, of
the latter are dependent "on the circumstance where the thing com-

™n.?itll
,"° ^"^ °°°T- " "'^ '"""'" " »•>" ""I'miKiion which isrequired from penons living in society to that amount o( discomfort

which may be necessary for the legitimate and free exercise of the trade
of their neighbours would not apply to circumstances the immediate
result of which is sensible injury to the value of the property

"

Aldrei, ca^ is an early example of that damage to property .lMr«f, fa«

In ™iZl"°*''°!;? ""T j"1°'^" "» «ml)imity o( the word " owner " mii.t be bom.

tenint i„T.°^Zn • °oi^er°'l'°"i° '°.^r'
"" ^'"'"m^^^ from th.t olth"|«n««jn ,,oi.r.o«lon. Owner, b«;tde> being an .nibiguom, i, «l,o » .(.tutorvw„Vh J k'

""•". oenuee being an •nibiguou., ia alao a atatut.

n,«. o(
^l*''"" '/•»(*"; «!)• ™l- 11. M), ami the particular colour tlmt it take, nm.ttho atatute to which it ja in anv narticu ar ca», lo h. ,.<.™.i <.."..!Stroud,

l» «^ui,ht (or in .i^...7. .
'•

r' ,.'.
.
'• """ "" Prti'"!"' '"l™' that itta

j"Sl ni?«™!^ *
'"°'' " " '" "°y l»rticul.r oa«, to be rtfened.ouaicial Ifictinnary, avb wcf. a I.. R I Ex 279

^rilf u.™'"'''"""' '
*""'"• ' ""tSoi"*, El. B. ft K. 1143 Very tme but it i^...II hghl,™„™i„t aaa^hort „g^«,ion of certain mentaTconcSn. ' "' " "

cJ. mtltV'"^' " '' "" "'')' °"" •"' ™"~'«> " «»" Al"- Action «.»
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Action fuff

dnlhnii.

Tfnant T.

OoUtnn.

whinh » nun m»y not cnmniit even in the mer o( hii own. The actionWM in Mill- aK'inat * rertiin Thomu Benton •llefiinc praduiiu THamat
ullrriut tmirHmim rl mitlUioM inlrmlrm I'nram WMielmum (AUni)
•nuUi/Uidlrr innrfrantre. Aa., ijuoddiim ndifrium fro ntftw rl rnrmt
.-nit m Korto tuo praduio lam impr aulam rt mvlam iptiui WiUirlmi
fraiitii rr.-zil, ac nrt et pormt auu in adifinn in korto Mo jntuil, H
tttot ihidrm prr mngKum Irmpm aulndivU Ua quod prr latidot H
itualubre* odorfM gordithrum frrirdictorum juum rt fxnmrum pradieti
Thomtr in ntilnm rt coHclaiv prtrdu'tttm or itliiu /xtrtrji prmlieli nuuuagii
iptim WiUirlmi prnrlriintri rl infiMiHei idem WiUiAmm rl /amu/i nit
00 atia prrmnir in mttiuagio iiio praditio convrrnmU't rt rxittenla,
almpir prriculo infertinnit in nlifci rt rondavi pradicli nc a/iu toeii
mniuofiii prirdidi conlinuarr tea rrimmere non /loluerunl. The defend-
ant having Iwen found (piiltjr, it waa moved in arreat of judipnent
that the building of the house for hogn waa neceiwary for the auatenancu
of man ; anil " one ought not to havn ao ilelirate a noao that he cannot
hi-ar the amoll of hnga, for lex non InrtI drlieatmum nrfw .• but it iraa
reaolved tliat the action for it ia (aa thia caao ra) well maintainable ; for
in a houai' four thinga are immi—hMtatio hominii, drkdatio in-
hnbilanlii. nrrrtaiUu Umiinia, rl taliJtritm airit. anil for nuiaance done
to three of them an action lica." " A lime kiln," it ia aaid, " ia good
and profitable

; but if it be built ao near a houae that when it buma
the amoke thereof entera into the houw ao that none can dwell therein
an action lies for it."

In rntaitt v. Ooldwin' fillh from the defendant's " privy houae of
office " Bowed into the [ilaintifl's cellar. The defendant was held
liable for the injury done, " because it was the defendant's wall and
the defendant's tilth, and he waa bound of common right to keep his wall
so aa Jiia filth might not danmify his neighbour ; and that it was a
treapasa on his neighbour, as if hin bea.sts should escape, or one should
make a great heap on the bonier of hia ground, and it ahould tumble and
roll down upon hia neighbour's .... ho himself must repair the
wall of his house of office ; for he whose dirt it is must keep it that
it may not trespass."

^mtrnam
T^"^ principles were applied to the decision of Cromhuril v.

e«rio( Board, iifriham Burial Board.' A burial board plante<l a yew-tree on their
own land and lour feet from the boundary. The tree grew to project
over the adjoining land where the plaintiff had a right to pasture his
cattle. His horse ate of the yew-tree and was poisoned by it. Plaintiff
b; ought his action and recovered, and the judgment was sustained
in the Exchequer Division. The findinij of facts precluded "the
supposition of mere accident " and estabhshed " that the trees must
be taken so as to have been planted and grown with the knowledge of
the defendants, as to make them reapon-sible for whatever might bo
the direct consequence of the original planting "

; also that the plaintiff
was not aware of the existence of the yew-tree and was not negUgent.
Defendants' knowledge of the poisonous cjuality of yew-tree leaves was
held immaterial ;

" whether they knew it or not, they must he held
responsible for the natural consequences of their own act," and having
brought on the land something with a tendency to do mischief, there
was a duty to prevent its escaping.

1 Ex., per Blackburn, .1., 282-0,
'^

< — » •

» (i87S)lIi:i. O. 9.

Crowhurat v.

Amtrduim

Yew-tfM
planted by
oefentUnt.



MAT. i.l THE OCCUPATION OP PBOPBRTT. «n
An attempt to ctny th< principln irf thi> mm much further wutotlur.

nud* in (hla v. WiMn.' tonrnt Iwiil txiini) brought into cultivation "'"'*"•

by the occupier, beoune immediately corenid with thintlee, which had I<n.lfo,.._
never grown there before; and thintlc lenln, blown by the wind, fell •"'iiKirtl-.

in large quantitiea on the plaintifl'n land, wlwro thoy umk root and did
damaoe. Plaintifl recovered damagee in the County Court, and the
defendant appealed, ilia counwi. however, waa elopped by the (iiiurt,

and the plaintifTa counwi callnl on, who urged that Crowkurtl v,
/liitertAam Auriof Bonri waa in point. The judgment of the Court waa
very curt, Lord Coleridge, C.J., aaving :

" I never heard of auch an
action ai thia. Tkere can be no duty aa between adjoining occupien
to cut the thiatlea which are the natural growth of the aoil. The
appeal mnat be allowed." Lord Eaher, M.R., meroly added, "

1 am of
the aame opinion." The diatinction between the laum ia nioet obvioua

:

in th") one aomething deliberately intn>luced produrea injury through
projecting over a neighbour'; land ; in the other the injury ariaca
from the aponMneoua product of the aoil.'

Had the learned judgea in SnM v. aiddy' conaiderod the caao of nmM v.

Otki V. WaUttT' they probably would not have aHirmed the propoaition ""«» Trwn
that an action Ilea againat an adjoining landowner for allowing hia

"""'"•""ins

tree* to overhang the boundary of hia eatatc to tho damage of hiaS ""
noighbour'a crope. At leaat they would have ha<l opportunity to
" differentiate the preaent caao in principle from drowhunt v. Ammkam
Burial Board ; "

' froni which it ia plainly diatingiiiahable. Tho finding
on which that judgment waa baaed wm that "tho troea miiat be taken
ao to have been planted and grown with tho knowledge of tho defendinta
aa to make them roeponaible for whatever might bo the direct con-
aequenco of the original planting."* " Elm and a«h trees growing i)„i,i™
on the defendant'a premiaea overhanging the plaintifl'B premiacs and criti„i«.j.

interfering with the growth of his fruit treoe "'must primii /ucte bo of
auch an age that they were not to be pre«ume<l plante<l by tho occupier
of tho premiaea oven if they were. Tho planting waa clearly lawful

:

" to plaiit a tree on one's own land infringes no right." If after it is

planted in the ordinary courae of nature it growa over the boundary
and docs damage, it may well bo that the person responsible for
planting it ia in some cases liable ; but it must be shown that he has
done a wrong, in the aame way aa in Farrer v. Neltort ' with regard to
rabbits. If, however, the occupier aued is not the poison who plants,
a difficulty at once arises. A quotation from Pallcs, C.B.'s, judgment p»ilD..aB.'i,
in Brady V. ffdrren,* where the alleged cause of action waa bringing J'K'Kmflnt in

*

new rabbits on land to improve the breed, will best bring out the point :
2.'™'' '

" It >« not proved that the defendant himself brought rabbits to the ""'

land." "Jl, therefore, the bringing of them is to render him liable,
he can be so only as a subuguenl occupier of land, which continued * ,

bo aflcctod by a wrongful aot."'" " I cannot, however, see that tho
act " " can in law impose upon tho land a ipuui servitude rendering its

occupier liable in respect of wild rabbits." As to those BouUUm's cane "

,
,' ^ 9- ^- I*- (^M. DarnKgD dono l»y not keeping thiiitlcs cut Iim been tlic siibicet

oMej^ialfttiun in Victonfi ; Sanderson v, Nic/ujUon, {mW) V. L. R. 371.
* Under the Romftn l,«w tljo fate of tile case would not have differd. Sunt easua

i^Htbtu uatal AquHia actio .... nam qui agrum non proKindit, qui I'ilea non Mubeerit,
ilcnt aituarum durtu* corrumpi patitur, lege Aquilia non Irnctur • D. 7, I, 13 (2

> (IIKMUK. B.M«. « 24ii. B.D.OM.
= 4 K». D. 6. a l,,e, y. 7

( lyo4J 2 K. B 44fl
•15Q.B.D.«i8. •(1000)2I.B.«12. '

»"''"» *"'

•0 Cp.aiillT.flii*eo/*or/o(t(190O),2Ch.41l3. u ' o. B«p. IM b. i Ora Bite. 647.

Wl
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opinion.

Analogous
c&se.

Keeping sun
from fruit

toees.

Author of a
nuiiMire
reKpouBiblfl

forita

oontinuuico
aa well as hJN

tenant.

Thf King v.

PttUy.

" NeceMary
hoUSPM."

Land usod for

pigoon-
ahooting.

held that stocking land with rahbita is not actionable, for " it was
lawful for txij man to kill them upon his own ground."* The ordinary
growth of a tree (properly planted) does not seem to differ from the
ordinanr flow of water from gravitation, and in a case of this sort, as

Brett, L.J., han pointed out in WeH Cwmberland Iron and Steel Co. v.

Kenyan,' it is
'' necessary for the plaintiff to show not only that he has

sustained damage, but that the defendant has caused it by going
beyond what is necessary in order to enable him to have the natural use
of his own land."'

A curious case within the writer's own knowledge would possibly

have exercised the learned judges who decided Smith v. Q\ddy. A
man to the wall of his house with a south-east aspect built a vinery, and
for years grew abundant crops of grapes. A religious body on the
opposite side of a wide road built a church with a particularly massive
and lofty tower ; but which intercepted the sun's rays to the vinery and
the grapes would not ripen. Bramwell, L.J., solves the legal problem
in Bryant v. Lefever* thus :

" A hedge, a wall, a fruit tree, would each
affect the land next to which it was planted or built. They would keep
off some light, some air, some heat, some rain, when coming from one
direction, and prevent the escape of air, of heat, of wind, of rain, when
coming from the other. But nobody could doubt that in such a case

no action woxild He ; nor will it in the case of a house being built and
having such consequences. That is an ordinary and lawful use of pro-

perty, as much as the building of a wall, or planting of a fence or an
orchard."

In Brent v. Haddon,^ which was an action for a nuisance, it was
alleged that the request to abate it was made to the lessee, whereas it

ought to have been to the lessor ; "for the lessee hath not any authority
to abate it, being done in the time of his lessor, and it should be waste
in him ; nor was it any nuisance erected by him." The judgment,
however, was that *' the continuance is a nuisance by him, against
whom the action well lies." In RoseweU v. Prior* the converse was
decided, that he who erects a nuisance is answerable for its continuance,
though he has parted with the land ; because he transfers the land
with the wrong, and is answerable for the natural consequences of his

act. A tenant for years erected a nuisance and then underlet the
property with the nuisance subsisting. After recovery against him
for the original nuisance he was held liable, on the above-stated ground,
for continuing the nuisance during the underlease. In The King v.

Pedluy'^ the duty of the landlord was held to be to exact from his tenants
an obligation to cleanse, with a right of entry for himself in case of

their default, where particular care is required to prevent a place
becoming a nuisance—in the case in question, " two buildings called

necessary houses." This decision appears to have followed The King
V. Moore"* where the defendant used his land for pigeon-shooting, and

i Earl of Northumberland't rtur, Poph. 141. Cp. O'Oorman v. O'Chrman (1903),
2 1. R. 673. i llCh. D.787.

> In aome of the diacusaionfi on this topic therr hts been a diiipocition to reason
from the fact that the failure to rut trees or bushes OTerhanginf; a highway is a nuisance.
But this is dependent on the statute law dated from the Statute of Winchester, 1 3 Edw.
1, c. 6( I2ftr.). and including, inieralia.l Cm*. II. c. 9, 13 Geo. III. c. 78. ss. 6 and 7. and
fi A H Will. IV. c. fiO, ss. firt. 06, 72. Walkrr v. Hnmer. 1 Q. B. D. 4. The Civil Law
ia to be found D. 43, 27, A- ArharOtua Cirdendu. Post, BffJ.

4 4 C. P. D. 176. B Cro. Jar. 566.
H Case 6, 2 Salk. 46u. T rltt34J I A. * £. 8X2.
1 3 B. * Ad. 184.
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collected a crowd of people outside so as tc U'- a nuisance ; for which
he was indicted and convicted, though the crowd was outside his
premises, on the ground that the assembly was the natural and pro-
bable consequence of his act.

There was no act charged against the defendant in Riusell v.
Shenton,^ either of making or continuing the nuisance sued on

—

omitting to cleanse and repair drains and sewers. Yet he was sought
to be made liable as " owner and proprietor

;

" but the Queen's Bench,
following Cheetham v. Hampson^ held that no liability was shown,
since the cleansing of drains and sewers is primd facie the duty of the
occupier.

Rich V, Batterfield* according to the head note in the Law Journal
Report, may be cited for three propositions :

1. The owner of real property is not responsible for a nuisance
conunitted and continued thereon by the tenant in possession.

2. If the owner of land demise it with an existing nuisance thereon,
he is responsible for the continuance of that nuisance during the term

;

and also, if he is a party to the creation of a nuisance, after the demise
;

but he is not responsible for a nuisance created after the demise, if

he is not a party to it, though such nuisance is a probable consequence
of the user of the land as demised.

3. An omission on the part of the owner of land to determine the
tenancy, after the creation by the tenant of a continuing nuisance
thereon is not equivalent to a fresh demise of the premises so as to
make him responsible for such nuisance.

The facts of the case were : A building originally used as a green-
house in which there was a stove wont to bum coke, was converted by
the defendant, when he became owner, into a shop with a fireplace and
chimney, and afterwards, before any fire had been lighted, was let

by the defendant to a tenant, who, week to week, lighted coal fires, that
proved a nuisance to the plaintiff, smoke being driven into his drawing-
room

; in respect of which he sued the defendimt. The Court of
Common Pleas decided that the defendant was not Uable ; because,
it being quite possible for the tenant to occupy the shop without
making fires, and quite optional on his part to make them or not, or
to make them so as not to annoy the plaintiff, '* the utmost that can be
imputed to the defendant is that he enabled the tenant to make fires

if he pleased."

In the later case of Harris v. James, Blackburn, J.,* describes the
actual decision in Rick v. Basterfield as a " desperate refinement."

In Harris v. James, land was let for the very purpose of being
worked as a lime quarry and for erecting lime-kilns and burning lime.
Injuiy arose " from the natural and necessary consequence of carrying
out this object ;

" so that the nuisance became the landlord's. " As
to the injury caused by working the quarry in a negligent and improper

L 3 Q. B. 449.

3 4 T. R. 318. It U the occupier, not the owner, of lands who ia liable to repair a
highway ratume tenitra under a. 25. sub-s. 2, of the Local Govemmont Act, 1894
(5fiftr>7 Vict. c. 73); Rural District Council of DavetUry v. Parker tiyOO), 1 Q. B. 1.

a
{ 1847) 16 L. J. C. P. 273. 4 C. B. 783.

y
, ^

* (1876) 4S L. J. Q. B. 546. If the lighting fires wait not a nuisance by reason of
the place being an improper one, the principle of liryant v. Lffevfr, 4 C. P. D. 172,
would apply. In White v. Januacm, L. B. 18 Eq. 303, it was held that where a landlord
licensM a jwr»>n t'> com* tm his land, and allows him when there to cnmntit a n«t«an."«,
the landlord it liaUo to be sued in equity aa wpU aa at law. Cp. Saxbv t. Manekater
A 8kt$M By. Co., L. B. 4 C. P. 198, where the owner waa held not liable.

RuskUv.
Shenkm.

CleMuing of

drains, ms.,

primd facie

occupier's

duty.

Richv.
Bas'erfidd.

Oiticiaed by
Blackburn, J.

Harris V.

Janei.
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manner, the landlord in not liable for that, but if the demiBe to the

tenant was on the terms that he should work the quarry by means of

blasting, then he is liable."

Notice of The general rule of law seems to be that where there is knowle^e

be'Swn"*' *** *'^* one party and not in the other, there notice is necessary.' In

when other Broggi V. ttobitu* two rooms had been let on a weekly tenancy and
party has no defendants had agreed to do the repairs. Thr" plaintiff, a child of five,
knowledge, ^gg sitting in front of the fire when a plank of the floor gave way and

she was thrown into the fire, upset a saucepan of soup and was scalded.

The Court of Appeal.held, reversing Day, J.,^ that failing knowledge
of the defect on the landlord's part the plaintii! could not recover.
" No notice had been given to the landloras of any need of repairs."

Tredway v. Machin* also in the Court of Appeal, is similar. PlaintifE

stepped on to a balcony which defendant was under an obligation to

repair. The balcony gave way and plaintiff fell. No one had a notion

of the existence of any serious defect in the balcony. As no notice

of the defective state of the balcony had been given to the defendant,
judgment was entered for him.

The question of what is sufficient to affect an owner with notice

of a nuisance was raised in Qandy v. Jubber.^ Premises, to which an

with'notw of ^^^^ ^^ attached, were let, to a tenant from year to year, by the
owner, who died, having devised the property to the defendant. At
the time of the testator's death there was an iron grating over the
area improperly constructed, and so far out of repair as to amount to a
nuisance. The defendant, having no notice of the nuisance, suffered

the tenant to remain in occupation of the premises upon the same
terms as before and took the rent. Flaintin*s wife having sustained
damage through the dangerous condition of the grating, the Court
of Queen's Bench held that the defendant as reversioner, was liable for

it, and that a tenancy from year to year is not, for the purposes of such
an action, to be treated as a continuous tenancy, but as one recom-
mencing every year. Error was brought, and after argument the
Court of Exchequer recommended the plaintiff to settle the matter.
This was done and no judgment was given.*

The judgment prepared by the Court of Exchequer Chamber,
P^E*"^ by though not formally pronoimced, was communicated to the reporter,

Chamber
^""^^ and points out' that " the true nature of such a tenancy is that it is

a lea^e for two years certain, and that every year after it is a springing

interest, arising upon the first contract and parcel of it, so that if the
lessee occupies for a number of years, these years, by computation
from the time past, make an entire lease for so many years, and that

I L. * 5. If. Ry. (7o. v. Flower, I C. P. D., per Brett, J., 85. Pftrkc, B., in V^e
V. Wake/Uid, 6 M. Jb W. 453, ezhnufltivoly coniiidert the law in the oa«c of cootmct

;

Matin v. Watkinmn, li. R. Ex. 25.
> 15 Times I^ R. 224.

3 14 Timm L. R. 4.19. * 20 Times L. R. 720.
ft (1804).'-. B. 4S. 7H, 1)B. AS. 15. JlartUU v. haktr, S H. &. C. 153. Aatonolkc

being served on owner of promiitefl to jibate a niitttancp under Public Health (London)
Act, 1801 (54 A; 55 Vict, c 76). 8. 4. sub-s. 3 ; (hbhardt v. Saundera ( 1«1»2). 2 Q. B. 452

;

The Queen v. Mead (1894), 2 Q. B. 124 ; Andrew v. St. Olave'a Hoard of Wtyrka (iH98).
I Q. B. 775, diatinguished Proetorx. Mayor,ite.of IdingUmA^ Times K R. S05, and in

//arrw .//icibnan(l004), I K. R. 1 3. on the f^oimd thiit the notirc in eaeh of these caseK
was only "an intimation notice." Uaedickr v. FriemBarmt Urban Couneit (1904), 2
K. B. 807 1 (1905) I K. B. 110.

• 5 B. A S. 494. The cases are gone into nt great length in Ahem v. Steele, 116
N. Y, 203, 12 Am. St. R. 778 : where the decision » that a trustee demisingproperty
in moh a otmditioo aa to be a naisance, eaatinoMi liable notwithataadinir tiM demise.

» 9 B. A 8.15.

Judgment
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after the commencement of each new year, it becomes an entire lease
certain for the years past, and also for the year so entered on, and that
it is not a re-letting at the commencement of the third and subsequent
years."' The conclusion is that the judgment of the Queen's Bench
was wrong, and it has ever since been so regarded.

The decision in Sand/ord v. Ciorfe' need not detain us. Sah- Saniiori r.
sequently. Wills, J., who deUvered the leading opinion there, in Boaen <''"«'

V. Anderton,' thought " we were mistaken in holding that a weekly
tenanOT came to an end at the end of each week." " The attention
of the Courtwas not called to the case of Jones v. Mittt,' and that decision
was overlooked in giving judgment." Yet the actual decision may
rest on sound principle, if the practice in the case of a weekly tenancy
for the landlord to do the repairs is established enough to have judicial
recognition. The ordinary presumption would then be rebutted, and
a rebuttable presumption would be- substituted that the repairs are
done by the owner and that the occupier is exonerated.

Irrespective of questions of length of tenancy, it is clear law that Tenant primit
when it appears that a landloid has let the premises to a tenant who '"^ ''•'>'«

18 bound to maintain and repair them, primd facie the person liable to ISSl
°'

any one injured through want of repair is the tenant.' This primd pTvm
facie Hability is rebutted where the premises are shown to have been «»»ing

ruinous and in danger of falUng when the letting occurred ; so that the
'"'"'^'

landlord is guilty of the non-repair which leads to the damage. Where
then, after the demise the fall appears to have arisen from no fault
of the lessee but by the laws of nature, the landlord will be liable.*

The strength of the presumption that the obligation to do the
repairs is on the occupier, to the exoneration of the owner, is well
illustrated by Owinnell v. Earner.' At the time of the demise of
premises by the defendant to a tenant a grating, part of the demised Om,«,«T
prenuses, placed in the foot pavement in front of the premises, was so Eamcr.
tar out of order as to be a nuisance ; but the owner had no knowledge
of the fact, and no means of knowing it, and was guilty of no negligence
in being ignorant of it. By the terms of the demise the tenant bound
himself to repair and keep in repair all except the roofs, main walls
and main timbers of the house. The plaintifi being injured through
the defect in the grating sued the defendant, the landlord. The
Court of Common Pleas held that he was not liable. " I doubt very n,„„tmuch," says Brett, J., " whether if the burthen of repair is cast upon having duty
the tenant, the duty of the landlord does not altogether cease. Here *" "P*''
the accident occurred after the demise. If, therefore, the plaintiff has°^^
any remedy at all, it must be ajainst the tenant and not against the
landlord ;

' otherwise, as is pointed out by Heath, J.," there would
be a very undesirable circuity of action.

4 Buc. Abr. lyMww unj TtTiiia for
have bwu wr)tl«n by Chief Justice

Ihlt V. Janzcn,

1 The nature of thia tenancy is diiw'Hued
Voan) (7th ed.), 838, 83». Tllia title ia aajd
Gilbert.

,..'. "3- * "• '"" «««'/"<' V. Chrte »». "dii.tingui.hod
12 Out. B. 414 ; Bee Xorria i. Calmf, 1 C. * E. 570.

'. !1!S1' l* *• ""• * "> C. B. (N. S.) 788.
• 1 1873) PrcUf y. Bichmort, L. R 8 G P. 401.
• (1861) Todd,. FtigU, B Q B. N. S. 377 ; HaU y. Dute o/ NorfM (1900), 2 Ch.

S^^*' ' f«;
D. 344 ; .ee Clancy y. flmv, 50 N. Y. 12«, 15 Am. ft. 3»1, Jdnote at 398. and Lemari v. .Storcr, (5 Am. It. 78, and note at 78

• PajtM T. Jlepn, I H. Bl. 350.
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Cawditr v.

Pope

Ij«a»rt. It may be noted that where s landlord undertakee the work ofmawiMing repainng and renairs so negligently and unekiUully that the lessee is

injured, he thereby, under a familiar principle, renders himself Uable
though he need not have undertaken the work at all.'

uSdl^Sf't
^"* *'"" '' "° ^"''^ impoKd on a landlord, by his relation to his

t<ilei«hOT«i *«>»?*. not to let a house in a dilapidated condition, because the
outofnpsir. eondition of the house is the Subject of contract between them.' In

the case cited it was sought to render the landlord liable for an
injury received by a man moving the tenant's furniture. In Cavalier
V. Pope ' there was a contract to repair by the landlord with the tenant,
plaintifi's husband. Phillimore, J., held " that the wife could not
recover as for a breach of contract," but could in respect of " damages
sustained by her through the defective condition of the floor," which
being worn gave way and caused her injury. The Court of Appeal
reven»d this holding that the landlord's default was " nothing but
remissness in carrying out a contract" As to a liabiUty in tort, the
case could not be put " higher than that of an invitor, and inasmuch as
the condition of the floor at the time of the accident was probably
better known to the plaintiff than to the lessor, including his agent,
the 'trap ' element is quite out of the case."* Yet even to assume
this liabil' \ igainat the hindlord is to put the case too high ; for "a
landlord wiic lets a house in a dangerous state, is not hable to the
tenant's c. .u)meTS or guests for accidents happening during the term."

Hathew, L.J., dissented, holding that the wife " was induced to
occupy the premises with her husband by a representation which
proved to be untrue—namely, that the defendant had resolved that
the premises should be properly repaired within a reasonable time ;

"

and that she thus had a nght of action. Thirteen years previously
to this utterance, Bowen, L.J., in the Court of Appeal,' had said

:

Derry v. Peei * decided that " a plaintifi cannot succeed in an action
of deceit or fraud without proving that the defendant was fraudulent.
That any doubt should ever have been cast upon that proposition
seems to me strange, for it has certainly been an accepted proposition
ever since I have, and, I beUeve, ever since my Lord has been in the
profession." The dissent of Mathew, L.J., nevertheless, induced the
plaintiff to take the case (in formd pauperis) 'o the House of Lords,
where the decision of the Court of Appeal was iffirmed.'

The lessee who erects a building without the consent of his lessor,
does not commit actionable waste by doing so, and the lessor, apart
from covenant, cannot restrain him," unless the building is shown to
be an injury to the inheritance. A nuisance that is only temporary,
and may cease the moment the landlord comes into possession, gives
the landlord no right of action. Any action brought in respect of a
temporary nuisance must be by the tenant.'

A point has been taken as to the rights arising out of the execut i on of
building repairs. The principle is thus stated by the Lord Chancellor

1 On^r.CiIllil.82Me.l31,17AlIi.St.R.4(l«. I Lane-r.CaxnSm), I Q.B 410
» (1800) 3 K. B. 767. < (p. IIMini v. Jona, 15 C. B. (N. S.). per Willed .T

' 24»'
s ie Lieire T. Oon/ij (1893), 1 Q. B. 499. • |4 App Cm 337
' ( 1806) A. C. 42S. M'Manw, t. Armimr, 3(1 Sc. L. K. 791 ; Malont r. Lntka 2.1

Time* L. R. 399.
*'

Co. IJt. 53 « yo»e. T. CkippeU. L. R. 20 E,,. 539 ; Wat Han C,Mr^ C\arilu
Board T. JcmIIoikI™ Ifoltnoott. Co. (1900), 1 Ch, 024. Auto the equitable doctrini
of ameliurutins waato ace Dohertj/ v. AUman, 3 App. Ca*. 723, 733.

• Bmpnn r. Savaft, 1 C. B. N. 8. 347 ; J<,na t. UhapptU. L. R 20 En 539Mm t Bnwtrjf Co. t. CUy of London Eltdric Lighlini Co (1(195), I Ch. 287, 317

Mathew, L.J.,
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in St. Hekn's SmeUing Co., ltd. v. Tipping.^ " If a man lives in a
town, of necessity he should subject nimsolf to the consequences of
those operations of trade which may be carried on in bis immediate
locality, which are actually necessary for trade and commerce ; also
for the enjoyment of property, and for the benefit of the inhabitants of
the town and of the pubUc at large." In Herring v. The Metrojfoiitan Herrii^ v.

Board of Works'—the case of a shopkeeper injured by a hoarding '^^ '"*">•

erected during the progress of certain works—Byles, J., said :
" Houses J^Jvi?*^

must be repaired, and they cannot be otherwise repaired so properly
and safely to the public as they can by having a board or hoarding to
shield passengers from danger. But if these obstructions can be
lawfully made by private persons, a fortiori may they be made by
public bodies."

A Scotch case' contains a full exposition of the law by the Lord Launnt v.

President (IngUs). " There may," he says, " be damage—and very jV^*^
serious damage—ariaii • from the operations of one's neighbour on his judSSlt of
own premises, which yet gives rise to no claim for reparation to the Lord Pwi-
person damnified. Indeed .t is difiicnit to conceive any operation in ***°* Inslw-

the way of alteration of the construction of a building which will not
be attended by dangerous consequences to the neighbours on either
side. The generation of dust alone is an annoyance of a very serious
kind, and in the case of shops of particular kinds must be almost
destructive of the goods which they contain and exhibit for sale. The
obstruction of access caused by building operations next door is also
a very great risk, particularly to shopkeepers or tavern-keepers, or
any claHS of tradesmen whose customers necessarily resort to their
premises and cannot transact with them, or give them their custom
elsewhere. But no one ever thought of claiming reparation for damage
so produced. To countenance such a claim would be to put an end
to the improvement or repair of houses within burgh, and to restrain
the use ofproperty in a majiner and to an extent inconsistent with th
very existence of property and the title of ownership. An operation
carried on by a proprietor within burgh, which is either in its own
nature unlawful, or which, though la^id in itself, is executed in a
reckless, unskilful, or negligent manner, whereby injury is done to his
neighbour, is a wrong in law for which reparation is due. Nay, where
the work is of a deUcate or difficult description, and Ukely to imperil
the neighbour's tenement, the proprietor who imdertakea it is bound
in more exact diligence, and will be answerable for any want of due
care and attention to the rights and interests of his neighbour which
has been productive of damage, and the amount of care and attention
required in the particular case, and the extent to which it has been
neglected will always be a question for the jury on the evidence.
But the principle is clear. There must be fault, or, in other words, !„ building
dehnquency or wrong, on the part of the defender of the action of ope»ti(»u

reparation to isnder mm liable to the pursuer in damages." there mu«t be

In the case under consideration the existence of the relation of renderbuilder
landlord and tenant was sought to distinguish it from cases where this ohugsable.

1 35 L. J. Q. B. 72. Distinction

> 34 L. J. M. a S87 { Me per Lord EUenborough, C.J.. in Rex t. Jonta. 3 Cfcmp. 230,
?o»«'»^*o

quoted ante,
*^

' be made.
a Laumtt t. TV Lord Advnrab- (1800). 7 Mftcph. fl»0; «* M'Intoeh v. Seoti.

21 UunloD 303; VmnjMt v. Kennedy, 3 Macpb. 121, commenting on Cl^kom t.
Tajrior, 18 Donlop 66i. Camenm v. From, 9 Kettle 20. decided that in bet lu-
avmdftble injury WM cauied.
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relaUon did not exi.t. and Loid D«w baud hi. diaunt from the iud«-

U^l°S A^'^ ^.T^?,* ru*""?
KTO'^d. If a contract between

landlord and tenant diwbled the Undlord from doing the ordinaryKf^n to hi. adjoining property, the matter would plainly .tand on itiown fact, and not be tlie foundation of a rule of law. If, on the otherhand the ownenhip of the adjoining houM by the landlord .hould b«

Tit Ti 5
"*.'"' '" ^P^* of it to a greater e«ent than if itwere in the hand, of any other person, no .ulficient reason for .uch a

limitation i. advanced, and there i< authority the other way '

By common law then, the occupier and not the owner is bound, a.between him«lf and the puWic, » far to keep building, in repair that

tL ffi ^ fvJ" "" P'J""] ""* "" """P'" » therefoS^primd
/octe hable to third pereon. for damage, ariung from any defect, and
until the owner has done something that is equivalent to takinir
poflseuion.' ^

The occupier i. always, the owner may under pecuUar circunutance.
be. hable for an injury sustained by a third person arising from negU-

ri?™;.!, !.l .
" "i ^fP"" "greement between landlord and

tenant that the former shaU keep the premises in repair, w that in case
of a recovery against the tenant he would have his remedy over, then
to avoid circuity of action, the party injured by thi defect and want
of repair may have his action in the first instance against the landlord «

U, on the other hand, the owners are at once out of possession and not
as between themMlves and their lessees bound to repair, nor entitled
to enter for the purpose ol doing repairs, they are nut hable for injuries
received in consequence of the neglect to repair »

h^"i.*let i. „„, ^'SS!"^^'.^T '"™
r» ""h ''" » """^ '> » -J*"*"""" -tate is

adMgerou. ?'»' "*>» *" 'he tenant for accidents happening during the term •

.uto. for fraud apart, there is no law against letting a tumble-down house Iand the tenant a remedy, if any, i. on the contract.'

on d<,fend„t
. hoi», ^,„ „d . pip,, overlanging Md condueti.^, ,.to « ffl

i^™_ _;, i, .k 1 j.r". " '. P»'»"Oy >"" tn» I»I1 ot mow
5S 7,^^

th. iMdlord ™»r,«l the right to rater opon to repair.rnned torn . chimney on pcemiiei oceupi«i by certain^non. tlTey a.the Nu»jnce. Remo..l AcU (18 4 19 ftS! cf 121 i li 23 * 24 VSi. ^tV, \

When anoke
are hahle under

25'*an vr^rai'TVr,' Ti,"" V°.^ " ""• ' '^' "• '2. 23 * 24 Viet o. 77, a. 13

tiJt^. . i "'•
"l"".*''

"'° f"°"' actually cauuug the amoke totheir servanta ; Barna v, Ackroyd, L R. 7 Q. B 474
• Coupland V. Hardingham, 3 Camp. 398.

repau- and did not, the lea.ee could not avail himaelf ot tho lanS'a neS u an

DB KTuIable. In Ptndar r. AttuUit, cited in Baliour v ir«<#i. i t b^a •»!.W Mf»add .aid
. " The co^^rSf "hoTrb:inrSSS»^I™^^^

O rebuild, but the tAnont. » nhIi<»J«» .... »l .a. j..-_- L _

—™ —-i™™u «m I xoB conaequence of the bouse beinir l

*£ole term "
; Arim v. Pn&it, 10 M. 4 W. 321

;

by fire ; 3 Kent, Conun. 465

;

it^-.j. V?"ij .Vt u
"'•'°- '""• "Jnaei a generalJ bound to robudd il the houae U accidentally deotroyed

BvOoei V. Ammttt, 6 T. R. 6fi0.
'

'. Z'S'^J^'V"-^^^^- Ci<l».Jfc,,.Jfci<„m,4Eil(13.

Time. L K. 338, la a cellar flap caae, where defendant, had demlaed a oellu toiSb
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It hu furthermore been particularly laid down* that there are only
two ways in which a landloid can be m»de liable where injury ariaea
from the defective repair of premisea let to tenanta—Brat, in the case

.
of a contract by the landlord to do repairs, where the tenant can sue

V 1
j?°' repairing

; and, secondly, in the case of a misfeasance by
the landlord. In either of these two classes of cases an action will
lie acamst the owner.'

There is no warranty implied on the lease of a house or land that
It IB or shall be reasonably fit for habitation or cultivation. The
imphed contract relates only to the estate, not to the condition ot the
Sroperty.' On the other hand, one who lets a house ready furnished
oes so under the implied condition or obligation that the house is in

a fit state to be inhabited forthwith ;* but in MtmdiaUr Bonded
WarOouK Co. v. Corr,» the Common Pleas Division were " not pre-
pared to extend these decisions to ordinary leases of lands, houses or
warehouse!, as we must if we are to hold the plaintifls liable for the fall
of this warehouse by reason of any implied covenant or warranty."
Certain floors in a warehouse werj demised by the plaintifls to the
defendants, who covenanted to maintain the inside of the premises in
good and tenantable repair and condition. The plaintifl covenanted to
kf sp the walls, roof and main timbers in good and substantial repair
and condition. Sub-lessees of the defendant overioaded a floor with
flour, in consequence of which the whole building fell. On these facta
It was held that there was no implied warranty by the plaintifls that
the building was fit for the purpose for which it was demised.

To this freedom from warranty of fitness there is one limitation.

teiiuit«,tbe e»p of which WM aUeffed hkely to be daogeroiu to penons putinic by if
liowuniwwugiTeniiiioeitopnifd upwardi. Judgment wu entwed fofdsf^uitt

I SelKn r. Lmrrod Briuxfy Co., S C. P. D. 31 1 ; fow/orf t. AbbM, I C. t K.

• Cn Bariam y Ipucidi Dock CimKifiontH. M L T. S3. For the cam about
water peiietratuig demiied premiaea thiough a portioD not demiaed, aee post 482. By
the common h>w u now deTeloped, a leaie for yean u a tranater of the property,
which remaina at the riak of the leams j but at the time of the introdui'tiou of leaaM,
at the end of the twelfth century, the termor had no real right, but only the benefit of
a uoreoant (eonveiUio) ; hia right waa m jMrmun againat the leaaor and hie heiia

;

""i !?."'"» 5y" """O »' I'"'™"'' (««od ""eo* uammitimtm hdom). PoUock
and Haitland,Hiat. ot EngUah Law, rol. 'u.. 108 aen. Thooiril law reganb a Iea.e,

.J^f * f*" ""sf" of the uae and enjoyment of the property, and bolda the
landlord bound without any eipnea covenant to keep it in repair and otherwiae at
lor uae and enjoyment for the piirpoae tor which it la leaaed, even when the need ot
repair or the unfitness ia cauaed by an meyitable accident, and if he doee not do »o,
the tenant may haTe the Icaae annulled or the rent abated. The Roman CiTil Law
authontiea are reviewed, Viltrlm v. Fritdlattder, 120 V. 8. (13 Davia) 713.

> Hon V. W%nJic, 12 M. * W. 88 : aee Law Mag. N. S. (1844), vol i. 203. The
Engliahoaaea are reviewed in Bone T. Hunliing, 138 Saaa. 380, 48 Am. R. 471, where
It waa held that a te-jant cannot maintain an action againat hU landlord for an injury
cauaed by faUmg upon a atah' in the tenement, the tread ot which had been lawed out
and left nnaup^rted by a previoua tenant, there having been full opportunity to
examinetbe atair at the time of hiring, and no warranty of the fitnesa of the tenement
havingbeen given by the landlord, the only evidence ot knowledge on the part of the
landlord bema that he knew tl j aUir had been Hawed out. that he tried it and it bore hia
weight, and he thought it would bear anybody'a weight Thia waa approved in
Bosfe V. 0««» Facifc Bailnad Co., 147 U. S. (40 DavU) 413. where it waa £& that m
the abarace of fraud, miarepreeentation. or deceit, a landlord ia not reepooaiUe for
injunee happenmg to the tenant by reaaon ot a anowahde or avalanche. In the civil
law ai anttiuii poacmm toeatii, in gtio terba mala aiueeioAir ; hie eniai ti man net
fcrnortuo aaal, net etiam dtteriora tacta, ipud I'Mmal rraulaliibir, n' jetHi ,• <i waonult
ywtjuni -m mm pdca : D. 10, 2, IS, J 1.

« amiOt T. Jfomiile, 11 M. » W. 5 ; ICilaoa v. Kudt-HoBom 2 El. D. 338.

^^."JJ^'jr """"•^ "" *"«•* »• AOmUim, 50 N. J. (Law) 187, 7 Am. St E. 787.
• 8 a P. D. 811 j Smtr v. ililtoa, 7 Ob. D. 818.
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By the HouMog of the Working Clauea Act, 1890,' in tny contract
nwde >fter Auguet 14, 1888, for letting for habiUtion by peiwni of
the working clus a hoiue or part of a houw, there (hall be implied
a condition that the houae in at the commencement of the holding in
all reipecte reasonably fit for habitation.

The occupier of property cannot escape liability by the mere
employment of another

:

(a) Where the work he impoeei u^n another ii illegal.

(a) Where injury ariaee from doing the very thing which he haa
delegated.

(y) Where the thing to be done ariws out of a statutory duty or a
pubhc authority.

(S) Where tne thing to be done is necessarily dangerous.
In EUit V. SktfiMOat Co.,' the work to be done was illegal ; and

ooo!.!. ™™.°« .*'" »<=*"»' "»''' to otter shoulders does not discharge the
ill«>l. KUi, hability incurred by promoting its execution and receiving the benefit

Lfif*'"
of It. With this may be contrasted Hok v. SiUuubounte and Slumeu

iu . .
"": ^''' "•""* "" "ork to be done—the building a bridge'—was

™k"*dl2,
•""»on«>d by Act of Parliament ; but in the course of carrying out

"T^'lyi
the mmtract an obstruction was occasioned which violated the Act

«^ !i„ ?
Parhament. The defendants having sought to evade responsibiUty

aiJaK^. .^/ •'o'ra'g that they had delegated their statutoryduty to a contractor,
JI». Co, 't was pointed out by the Court that the company's statutory duty

was absolute. They were to construct a bridge and to avoid obstructing
the navigation. In the course of construction, and without negUgence,
an impediment was caused to the navigation ; for this, the defendanto
would be liable, since it was directly caused by non-observance of
their statutory duty, and was a positive act done in carrying out*he
plan fixed upon for the work, and not a merely negligent act collateral
to the contract, the respocsibility for which would turn on a question
whether the relation of master and servant existed. Parhament had
imposed a duty on the defendants which could not be discharged by
m^dng a contract with third parties, though as between contractor
and owner the way of carrying ->ut the work might no doubt give rise
to a claim for damages.

The next case—Ptciori v. Sm»(*»—raised the question whether
the mere situation and circumstances of property, apart from any
question of illegaUty or of statutory obUgation, imports a similar duty

, ,' °?,tu°l^'j';.''- ™' •• '"• '° •«"? « k"™ """" "» "ootion the nlnble
value, u tbe herediteuient iH situated within the iaetro)MiUe, mutt not exceed £20, if
in Lijeniool, £13, i( ui » wtiah wholly or partially in Manchester or Birmingham,

Ji k?l^^t "• '??'""'• ** '^ * ^' ^'^•- <«'."• 3 : «.d if in Scotland or IrSlu,^

rVS- ^I ^o°;
'"-. ': l^ " . '' "• "°°'"« "' ""> Working da..!. Act, 1903

UI- r*
*"•!= »'*l>»- lAthe condition implied bys. 76 of the principal Act is made

obliiatory, and any agreement to exclude it is declared void. As to right of tenant tome bis landlord under this proyision, see WMn y. UMu, 23 g. B. D. 41S8. In OuU tuaMy, 2 E. » B. 845, a count in a declaration against the hndlord by tenant from
year to year of a house for neglecting to do subatantial repairs to the premiaea after
notiee that they weie m a dangerous state ; per juoi the premises during the tenancy
loll and injured plaintiga go<«s, was held bad. no obligation to do substential repain

""J"
heim implied by law from the relation of Undlord and tenant

. "if-.t: '"i ^" *•" ''"'«"»» V. Liiufaay, IS Settle 2«1, where Lord YoungupcSMS the Tiew that an;- operations in the vicinity of private (rounds which cannot
™™™Xf' jntkent danger to persons in thoM grounds are illegaL
s o H. a ?i. 489.

IJ Ai^St'R°eo8"
°'»"™'^ ' ^^ "• IWUMtIm y, Omnita. *t. Sd. Co.,

• (IMl) 10 C. B. N. s. 470 ; Tto-rfteW y. IfAite, 8 N. Z. I. E. «11
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X'Tr."?" 'V^"'"" "" verging tie ™itrac'rw«.to'J?

fMt Of the trap-door be.ng on the platform of the .ailway mkke. no

way woiJd not the housekeeper who employs the coal merchant to

And the answer IS
: " No doubt he would." The caseT/pTw „

Sdtd^The" "P"'*^'^
"'<"^i'«'

tkat .„7Sl^:'^f1:epomt decided there is now no more than academic Neverthele.. i»may be pointed out that the distinction has been contl^ded f^"^bemg between a work ordinarily and necessarily haCSC," and o^e

unl^l;'''!'^
^'^""^^ '" *••" <'"«"»'y course ofThiZ and

wither oerir ,r'r"^,
""«'«"* ™ "» ""'I' "'» nXnt-

movin,Jor^V„.i 1*5' '"T' "'" ""' '='"™=' distinction, themoving of a coal-plate in the pavement for the ihootinn of coaland dunng the progress of the w«k, according to the oriinarv u^m

nK; I ° ''f™,*" I"* th** 8t»ted by Lord Westbury* "The •"ncUtodby

trusted them to persons whose duty it is to do things of that natmie, '"'""i^'to.

. H aUon, 6 Times U B. 331."fots:ws"' "*"""'> '»""°^. «"^-*

rit«j to the i„dgn,f„t „f hX. Ljr?ft'B n%"-.J?!: •''',,'•',''. °P*T°"'
liability Bt>t«l l,«\ml BL-ti. .i St.,;' "* " " TT • "?" fjpeoully the rule of

t«| to the i„dgni"e„t „f H7lk„.ljr?a'B n% .ndj •'"'„'^''l.'

VOL. I.

2d
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and wild ar» iwlocted for the puqxMe with prudetice aiul can, aa being

ox|M>nrnc4>d in ih« matt«r, and arc hcUl re«|>on«ib)e (or tho execution

uf the work. Ny Lorda, undoubtedly, it would create confuaion in

all thing! if you were to aay that the man who employn othen for the

nxecution of luch a work, ur the man who in a party to tho employment.
Kan no rifiht whatever to believe that the thinf( will be done carefully

nnd well, having selected with all prudence proper peraonit to perform

the work, but that he it atitl under an obligation to do that which, to

him, in many caws, would be impotwible—namely, to interpose from

time to time in order to ascertain that that wa« done correctly and
properly, the businesa of doing which he had rightfully and properly

committed to other persons."

The duty on the occupier to watch a coal-hole while coalmen are

tthooting coals down it—a duty now firmly entabliHhed by law—must,
therefore, be referred to another principle than that of guarding against

the consequences of acts ordinarily or neccttsarily hazardous ; and
muHt be held to come under a principle of this flort—that where injury

haM arixen from the doing of a delegated act (whether in itself dangerous

or otherwise, is immaterial) if the act is one whereby in fact danger is

caused, the liability attaches just as if there were no delegation. Never-

theless the class of acts which may be performed witnout danger, if

the simplest and most ordinary means are used, would seem susceptible,

apart from authority, of quite other regards than those in their nature
dangerous, or calling for the exercise of exceptional care.

In Oray v. PuUen^ the obligation was a statutory one. By the

Metropolis Local Management Acts, 1H55' and 18(>2' the defendant

was empowered to make a drain from his premises to a sewer, and was
** to cause the pavement to be reinstated and the surface to be made
g(KKl in a proper and substantial manner." He employed a contractor

to do the work, who personally supervised 'ts execution. A day or

two before the accident there were heavy rains which caused the

ground to sink and made a hole, into which the female plaintiff fell.

Blackburn, J., ruled that as the work was done by a contractor, and
as there was no evidence to go to the jury that the work had been

done by a servant of the defendant, and as defendant liad authority

to cause the drain to be made under the statute, there was no case to go
to the jury. This ruling was upheld on the ground that there was
nothing to take the case out of the common doctrine that if a person,

in the exercise of a right, either as a private individual or conferred by
statute, employs a contractor to do work, and the contractor is guilty

of negligence in doing it, froi* which damage results, he and not the

employer is liable. The ne^ "nee alleged was plainly that of the

contractor in the way he did the work ; and not a danger arising from
the doing of the work.

Hole V. SUtingboume and Sheerness Ry. Co* gave the Court some
difficulty to distinguish. Cockbum, C.J., sought to do this by saying

a statutory duty was imposed which was not discharged and mischief

resulted, when it was no answer to say that the mischief arose by
reason of the manner in which the duty was discharged by the con-

tractor ; while in the case before the Court {Oray v. PuJlen) all that was
t (18«>4) 5 B. A. S. 970. That the work was done under atatutory powers waa th«

tiruuiui tit lliv ittH-inlull ill iiatham v. Itniwith Ikici CuntmiaaittHrri; Di Ja T. 23. (.*(>.

City of Htdiiax v. Lordly, 20 Can. S. C. ll 505.
» IH&IOVict.c. lao. a 25 * 2P Virt. c. 102.

4 (tHADOH. AN. 4IW.
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up Miv <,n,.niii» th... ;,.„. ^.V^ , •" " 'lUll'lily »i IMM^ible, HII •«li«

i. done in .uch a miin.r « ^^fiT "" "?" P^P'rty »' » party

defendant P»£^" Bl^kbum^T dr„'„","°
""""'^ '""' "»

criminating the eaae. The ^d™ . . ?i **«' "^ """» "••
however, unanimoriy overmftth. f'^h '*''™"n'.^T• ""•
confirmed Hok v SittLZ^ »„T ^"hequer Chamber, who
they treated Mindi.tiZSef„fk'ij''!u fV*""* '' «"'^' "W"''
oreitwi abK-lutor*^

''•''''• *"'' "'* "»' "" "•ftory duty wa.

publ" tayTti 'rC''«'"''l.'Th'''*'r,t"', "/ ','""'" -" "" '" ^'-
maintain it in a ..^ .t'l.!^ '

• * '",' f"" "ie'endant'.] duty to ,»'•' i- <l<».

ca«e :
" If then- w.r. » l.t.!,. /rlr ,

Bl«< kbum, J., putc the "" ' pi'**"-

to them wit^he^^otled^e <^f tlT/'"'
P"™"'' " "™*'"^^

5"k"'"' I's- S-'^ri iS,"';b3*.,'"v.'r,'™

Khto^»£Sr?™-"-- ^"'
accident h"p^ned * ^''''"'"^' underpmn.ng or supporting the

""'"t l» vigilant „d cretulSK Ii.bte forH„"° ?'"k'" '?tr' •'<'»'^> •"' >»
»ant of ,,ud™cj or precul on ere^ ilih„.,.h

,'^'""'" '''
""J"

"fWlibour e.™«| by un,
' (1862) 7 H. 4 rt. 8!«

«>"iough it may be culpa Uvifima." '
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Jodgamtof
OnoKburn.
C.J., Is

t^iut : or, »t >ll rrrnu, tn ahow that hn ilUI i<nou||h to pxumpt
himwlf (mn) raifioiwibility. But the Court held that w the Kciilcnt
hwl sriwn, not (rum the wt itwK iiintrai'ttHl to Im <loni', hut (mm
" thit improper nio>li> in which it wu iloiir," tho owner wu not liable.

J^j«»»' "' WiWe, B., Mid :' " It hn'iiu to me that the abwnce of a nhorinii ii
'

like the abeenre o( a proper hoanling, or any one o( the onlinary pre-
caution! which belong to the careful Uking down of a wall. Then it ia

•aid that the defendant ought to have given onlerk to do tho work in

a tradeemanlike way, or ought to have [lointed out what wae requisite.

But it Heeme to me that it would be unreaafinablc to require an unKkilleii

Seraon to point out to a Rkille<l peraon in what way the work ahouUI be
one. I think that aa a matter of fact if a man givea an order to a

tradeaman to do aome work, he meana him to do it in the ordinary and
tradeamanlike way."

In Boi-rr V. Pmie the judgment waa deliveed by Cockbum, C.J.,

who afHrma the pronoaition that " a man who orders a work to be
executed, (rom which, in the natural courae of thinga, injurioua con-
aequem-ea to hia neighbour muat be expecte<l to ariae nnleaa meana are
adoptefl by which auch conaequencea may be prevented, ia hound to
Bee to the doing of that which ia nereaaary to prevmt the miachief, and
cannot relieve himaelf of hia reaponaibility by employing aome one elae

—whether it bo the contractor employed to do the work from which the
danger ariaea, or aome independent penon—to do what ia neceaaary tn
prevent the act he has ordered to be done (rom becoming wrongful."

'

The dividing line of the caaee ia indicated by the Chief Juatice to be
determined by the teat whether the work ia auch that if it lie done
carefully, no injurioua conaequencea can ariae ; or whether it ii auch
that injurioua conaequencea will ariae unleaa precautionary meaaurea
are adopted. It ia atrange that Bviter v. Hunter doea not appear
from the report to have been cited in the argument. Tho two caaca
have aubaoquently been treated aa not conaiating well together.

In Ik^vn V. Angus, Lord Blackburn, reviewing the caaea, aaya :'

" Ever aince Qmrman v. BumeW it baa been conaidored aettled law that
one erap'oying another ia not liable for hie collateral negUgencc unleaa
the relation of maater and aervant exiated between them. Ho that a
penon employing a contractor to do work ia not liable for the negUgence
of that contractor or his aorvanta. On the other hand, a person
causing something to be done, the doing of which caats on him a duty,
cannot escape from the responsibility attaching on him of seeing that
duty performed by delegating it to a contractor. He may bargain
with the contractor that he shall perform the duty, and stipulate for

an indemnity from him if it ia not performed, but he cannot thereby
reUeve himself (rom Uability to those injured by the failure to perform
it : Hole v. Siuingboume Hy. Co.,^ Pickard v. Smith* Tarry v. Athton.'

> 7^H. * N. 83S. In the course of the argument ho hiul iwked, at 820 :
" Sup)iom'

a penon employed a contractor to pull down a houite, and he omitted to put up h
hoarding »o aa to prevent briclu falling on pcreona paaaing, who would be liable T

"

" I Q. B^D. 3211. See «nt, V. ArrM, ON. Y. 48. 01. - — -

Loid Black-

bnmin
I>iiItoaT.

- ,_ PerTheaiger, L.J., /IjitfH

.. DadiM, 4 Q. B. D. 184 :
" It is properly admitted by the defendants' counnel thii

the CBM of /ktwtr v. Pratt is imdistinguishable from the present, and I am of opinio
that the law there laid down by the ixird (."hief Justice, m delivering the conslden-
judgment of the ftourt, is corrwtly stated and plai-ed u}Hin proper |irincipleH.

Per Cotton. L.J.. 188 ;
" I agree with the dpeiaion in Rmt»r v. Pmlr^ Per l.or

Helbome, ('.. m IkUUm v. Ahum, tt App. Cus. 791 :
" It follows from that dcc-iwi'i

[tmrrr v. Pf'itr], as to the correctness of which I agree with both the Courts below,"
.3 OAppCaa.829.
!,• H. 4t N. 488.

< M. t W. 499.
• 10 C. B., N. S,. 470, I IQ, B, D, SI4.
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V. mu, the gueen B«nch Divuion thiiiixht that the (^ue of . m>n

^h':r^i"«. r!:?ffr^'"" •'''""'•--""•' <'-j.^-.^T,, nor
But Hiuler v.

-...„...._ . „g„^ u. ,u,,u,,n, leii willun tlw lUH'onil ell
th«t, il comctly deci<f«l, th»t cut wu Jeciiive. But Hullrr v

th.t the .lef..„,Ur.t. «„ right in «ying th.t it «u .u<h « toSthe c«e not ,l,.t,ngui.h.ble from BoL v. /•«/,, r thin" th.rthe««on,ng m «««, v. P«fe i. ,h„ m„r„ «ti.f«t. ry ij th, two "
Ag.,„,n ««,*„ V. /.,„,„/, Lord Bl«kburn,> h.vingr^ld the Dr?n ., .

I doubt whether thi. i. not Urn bro«<|ly ,uted. If t.lcen in thVfui«n.. of the word, it would «,em to render . perwn X^"r^?„„ „„home, .nd . co«hm.n from an inn bound to'«,„ that the c«"hmnthough not h» «rv.„t, but th.t of the innkeeper, r.th.t™km.ndc.™ wh,ch « neee^^ry when driving the co«h „ prevent mthWto the p««ngeni But the Court of Queen'. Bench Ll no inSm«.d, indeed, not being . Court of error, h«l no power.To iter the I?.;» I.,d down m Qmnmn v. fl„r««. . . . u i.'„„, ';Z!Zl now to

hink the cue of Builer v. Hum,, i. con.i.tent » Ih my view of ?he.w
1
do not know whether the Court of Exchequer mU to del

'".\ ; l^"*^
'." ""' "P"" "" 'I'fend.nt in that e«<e" or me™tto My that he might ewape liabiUty bv employing a con? i^toT If

ftom"th'.m,"""' ^ "" *^°"" "' ^"""l""' "» "bliged to differ

The later caaei have tended to accentuate the liabilitv on the « j.i.

undertaken wa> to construct a sewer. The default wa. breaking a <-''--'"

?f!l.w' 'V""«Vr"T'^ packing the «,il round it while ex-cavating^ The statutory duty of the 1)i,trict Council was " not per-

do that but aho to take care not to bt«ak any ga.-pipe» which thev

no Zl^n.^' tT'^"^ Tn'' upporting'.fem.'Thi. duty W.S

?or TelT^.. T,''7/"'P''>y«l « contractor to :»rf,.rm their duty
for them but he faifed to perform it. It i. imp^ible, I think to

;^!;^,he".
".' T" °' ^''""•'"'rg'igence. ThVTase is not one ^which the contractor performed the District Council's duty for thembut d,d so carelessly

; the case is one in which the duty of the Distrkt

all
""°

Th" r • V , fP'f°? *r <=«'«=en.ed, was not performol at
all. The Court of Appeal, m Penny v. Wimbledon UrUn Couitcil

' 1 Q. B. D. 321.

• ncliior ho «ro. owner or .ontnutor. Uli. inn™ v PurirU m C'h ¥> rwj I„W,„r. V. n,,,„ 1„ Vh 1). a.1, boil, ™, ,l„yc, ,„?J .onl""tor ™,., h.-ldlS t|l.m«g« ,!„„„ to th. vault o( » neighbour'. ho,i»o. S™ Tpton ,. roLCnrf fv <• B

.JlQ.ilT?,,™.".'*''^'"''™"'"'""''^. •«)»"•
1' • .> "111.

L.J .
41?^' ^- "• •''•'• ""^ """' "• f""'™-"' (£"rf) (imw). 2 Q. B. p^r Rlghy,

« £.«., per Undloy, L..I., 342.

C b' Oi^!^*l ni?'/ T.'" "".'""'l"'"
«" groniioJ and very fully diiKn/«ed by P.lle.I'.o, C(o»e«(iT. OoiiiKyC'oiiiicWo/r»t<™c(ll)0S), 21. R 415.

J i »iiei..
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adopted tho statement of the law by Bruce, J.' "The principle of
the decision, I think, is this, that when a person employs a contractor to
do work in a place where the puMic are in the habit of passing, which
work will, unless precautions are taken, cause danger to the public, an
obligation is thrown upon the person who orders the work to be done
to see that the necessary precautions are taken and that, if the necessary
precautions are not taken, he cannot escape liability by seeking to
throw the blame on the contractor." Smith, L.J., adds :' " I agree
with this entirely, but would add as an exception the case of mere
casual or collateral acts of negligence, such as that given as an illustra-
tion during theargument—a workman employed on the work negligently
leaving a pickaxe, or such hke, in the road." The facta of the case
showed that a contractor employed to make up a highway negligently
left on the road a heap of soil, unlightcd and unprotected, over which
a person after dark fell and was injured. " I cannot hold," says
Smith, L.J., " that leaving heaps of soil in the road, which would by
the very nature of the contract have to be dug up and dealt with, is

an act either casual or collateral with reference to the contract."
The same Lord Justice delivered the judgment of the Court in The
Snark.' The facts showed that a barge of the defendant's had sunk
in the fairway of the Thames without negUgen*. The defendants
employed " an under-waterman—that is, a man who goes down under
water to get up sunken vessels—and they entered into a contract
with him to get up this barge." He was nedigent, and plaintifl's

steamer ran on the wreck and was injured. The Court of Appeal
accepted the proposition :

" When a person employs a contractor
to do work in a place where the public are in the habit of passing,
which work will, unless precautions are taken, cause danger to the
public, an obligation is thrown upon the person who orders the work to be
done to see that the necessary precautions are taken, and that, if

necessary precautions are not taken, he cannot escape liability by
seeking to throw the blame on the contractor. Pickard v. Smith' is

an authority for the proposition that no sound distinction in this
respect can be drawn between the case of a pubhc highway and a
road which may be, and to the knowledge of the wrongdoer probably
will in fact be, used by persons lawfully entitled so to do."

This doctrine concerning work done on a pubhc highway had been
previously formulated in Holliday v. Xational Tele^ume Co.' The
telephone company were laying wires in a pubhc street. A plumber
who worked under the supervision of the telephone company's fore-
man did so under a contract to solder the tubes containing the wires
to the satisfaction of the foreman. To get a flare which was necessary
in order to do the work a benzoUnelampwas used to dip into the caldron
of molten metal. If the lamp was in order there was no danger. But
the lamp, as the plumber should have known, was out of order, an
explosion resulted and the plaintiff was injured, and he brought his
action against the Telephone Company. Their defence was that the

Slumber was a contractor and responsible, and they were not. Lord
[alsbnry, C, after pointing out that facts showed a co-operation in

work, where both parties are Uable, said :' " There is a further ground

1 (1HI1H12Q. B.2I7. //«v. roHenAomf/ffcinWi/riVlfomtif, l6Time«L.B. 03;
Hull V. Mayor, Ac. of Shoredileh, 18 Time* L. Jt. 171.

J (18911) 2 Q. B. 70. 5 (lawi) P, l(W,
« 10 a B. IN. a.) 47a • (I89») 2 Q. B. 392. •i.e. 398.
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for holding that the plaintiff is " entitled to succeed. There was Prin.ii.io
here an interference with a public highway, which would have been "••'^ l"*

unlawful but for the fact that it was authorised by the proper authority. t°"'
?''''

The telephone authority so authorised to interfere with a pubho "^ '

highway are, in my opinion, bound, whether they do the work them-
selves or by a contractor, to take care that the public lawfully using
the highway are protected against any act of negligence by a person
acting for them in the execution of the works."'

II. With Reoard to Persons resobtino to Premises.
Besides the duties already enumerated, there are others which fall subiectdi.upon occupiers of fixed property. tnffi.
I. As to trespasses upon property.

Ill ^ *" ""^ ""* "' ?"«"'*<" "7 bare Ucensoes or volunteers.
III. As to the use of premises by those resorting to them upon

business which concerns the occupier, and upon his invitation, express
or implied. ^

But before taking these divisions in order there are certain ancient
principles yet touching familiar things that must be noted.

It will be a trespass," says Comyns," citing Fitzherbcrt,' "
if a Tto»p»j.man wrongfully enters the house, lands, or tenements of another

without his consent ; and thciv .re trespass lies de dotm sua Iracld."'
To the universality of this rule there are exceptions. In 37 H. VI. Tre.p«.j
37, pi. 26, it is said if a man who is assaulted aid in danger of his lite when eic'ii«,.j.

run through the close of another without keepingm a footpath, trespass (i) To pro-

9^,"°' V° ' *''° '*°'"8 tlu' being necessary for the preservation ""oonc'.
of hfe 18 lawful; or, if one enter on another's land to succour the ™ t., „.„„„owners beast, the life of which is jeopardised, trespass does not lie.iMtic
because the owner's loss is irremediable if the beast died. But trespass
bos if the loss is not irremediable, as for entering to prevent the beast
being stolen or the owner's com frem being trampled or eaten." A
man may enter the land of another to recover his beast that has been (3) To n>.

stolen, though not to recapture one that has been removed to the »""'*''«»»'

land of another, not feloniously ;• unless the beast has been driven SiT '

there by the owner of the land ;' but he may not enter to look for a
beast he has lost." Again, if a tree belonging to one person is blown (4) To pemovo
down on the land of another, the owner may enter to take it away • " *"'* **'*"™

also fruit falling from the tree of one man on the land of another may fa" Wtbe gathered by the owner with impunity, so far as, and because, the lallon,

falhng there could not be prevented ;• yet if the loppings of a tree fall
on the h»nd of another, an action lies if their falling could be prevented
bypropercare.'" " So where my beasts are doing damage in another (oi or toman s land, I may not enter to drive them out ; and yet it would be recover
a jood deed to drive them out so that they do no more damage ; but l""™"

''""'"

It is otherwise if another man drive my horse into a stranger's land, „;„„y
where they do damage ; there I may justify entry to drive them out, bour'aUnd.
becauce the wrongdoing took its beginning in a stranger's wrong.

1 See Maxwdt v. British TKymmn Houston Co., 18 Time* L. R. 27S

• 2 Roll. Atr. 565. • Y. a 21 a VII.. 27, pi. 5.
" Uwiu ». Andremt, 2 Roll. Rep. 66.

I ?,'*^"i'^''j*°! P'- »• fP- ". 8. E. IV. 35, pi. 10, per Littleton, J.
ToiJadtY. SMt. .Stylo 166. . MiUtn ,. Fau^ry, L.t<-1. 110. 120.

o™ ti'''
'*' **'»«'"°'''''*'-.'-l'«pteri.

:
Duty to answer for one'.
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But here, because the party might have his remedy if the com were
anywise destroyed, the taking was not lawful. And it is not like the
caae where things are in danger of being lost by water, fire, or such
like, for there the destruction is without remedy against any man.''*

The same distinction is pointed in Y.B. 38 £. III. 10 b., where it is

said that if a man fiies his hawk at a pheasant on his own ground, and
the hawk pursues the pheasant into another's warren, the owner of the

hawk cannot justify entering the warren and taking the pheasant.

There is a somewhat subtle distinction between this and what was
agreed by the whole Court in SviUon v. Moody,* that if a man pursues
deer, hares, or conies out of his land or the lands of another into mine,

and there takes them, they are the hunter's and not mine. There is

no right to enter the land in either case. If the trespass is already

complete the game uiay be carrie<1 away. Yet where the hawk has

killed the pheasant, the owner of the hawk not being by, it is a trespass

to enter the land to claim the pheasant.

We are now prepared to consider :

I. As to trespasses upon property.

The first case to note is Toumeend v. WatkenJ' Defendant placed

traps baited with flesh so ne&r the plaintiff's courtyard, where his dogs
were kept, that they could scent the bait without going upon the

defendant's premises. Several of the plaintiff's dogs fa^ving been
thus enticed into the traps, and thereby injured, the plaintiff brought
his action. The Court of Ring's Bench held that he might recover.

The defendant's purpose being to catch dogs, he must be held to have
maUce against those special dogs which came into his traps. " What
difference," says Lord Ellenborough, C.J.,* " is there in reason between
drawing the animal into the trap by means of his instinct, which he
cannot resist, and putting him there by manual force ?

"

The earlier authorities were cited and elaborately examined in

the somewhat unsatisfactory case of Deane v. Clayton.^ The facts

were found by a special verdict : A large tract of woodland belonging

to the defendant adjoined upon a piece of woodland belonging to a

gentleman named Townsend. A low bank or mound of earth and a
shallow ditch marked the boundaries of the respective estates, but
was not a sufficient fence to prevent dogs passing from one woodland
to the other. Through the defendant's woodland there were public

paths not fenced from the rest of the land. The defendant had caused

several iron spikes, called dog-spears, to be screwed and fastened

into several of the trees in the woodland, and had them purposely

1 Per Rede, J., Y. B. 21 H. VII.. 27 |4. 5, 28.

> 1 Ld. lUynL 200, where all the old autboritiei ue coDooted Holt, C..T., follows

Y. B. 12 H. Vni.. 9 pi. 2.

> (1808) Em( 277- An attempt wm made, on the itutboritT of this caM, in

8lnn»fM v. lioaing, 22 L. T. (N. K.) 711). to render a uouEcctioner liable for the death
of n d(^ at a cu8ton<^r whirh got behind the counter and ate acme {Miaon put for rats

and mirp. The Court, however, neantivMl the right of action. Townaend \. WaOtcK
wan dintiniEUtahed in arRument on the ground that there the enticement was made to
operato beyond the defeodant'ii property, but there waa do decision ogouut an allure-

inmt not caleolatMl to act beyond the limit of the premtMs. In Jan»<m v. Brown, 1

Camp. 41, defendant juntifiod shooting a do^ because the dog was worrying hit fowl

and could not othcrwiite be prevent^ ; it was held, however, that he must prove
that th'> dog was in the act of worrying the fowl at the moment he was shot. See note
1 Camp. 41 : also Vrre v. Lord Catcdor, 1 1 EaHt IMii, where Lord Ell^borough held a
gamdu<rppr had no right to shoot a dog following a hare ; Com. Dig. Pleader (3 H 33.).

* (1817)7 Taunt. 489, 2 Uarsfa. 677, where the arguments of eounsel are given which
the learned reporter in 7 Taunt, r^^ts be is unable to give ; see also 1 Mowe (C. P.) 203.
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placed at such a height as to allow a hare to pass under them without
injuTT, b\it to wound and kill a dog that might happen to come against
one of the sharp ends. None of the spi!,^; fas at a less distance than
fifty yards from the public footpath. There were also notices painted
on boards outaide the woods—" Take notice, that steel-traps and
spring-guns and dog-spikes are .set in these woods and premises.'' The
plamtifj, by tho consent of Townsend, went into Townsend's woodland
accompanied by a pointer dog, for the purpose of sportmg. A hare
rose m Townsend's grounds, and was seen and pursued by the plaintiff's

i*j < J
™" ""^ ""* pursued by the dog over the mound into

the defendant's woodland, where the dog ran against one of the sharp
ends of the spikes, and was killed. The plaintiff tried to but could
not stop the dog going into the defendant's wood.

On these facts Burrough and Park, JJ., were of opinion the Division ot
plaintiB could recover the value of the dog ; while Dallas, J., and "l>iiiion.

Gibbs, C.J., held an action was not maintainable.
The weight of argument appears to be on the defendant's side, but no

judgment was given, and the plaintiff did not think fit to avail hinwelf
of the suggestion of Burrough, J., who offered to withdraw his judgment
to enable him to appeal.

In IloU V. Wilkes.' tried before Garrow, B., the learned judge, //o/m-
considenng that the same question was involved as was under the ""••
conaideratlon of the Court of Common Pleas in Deane v Chylm
directed the jur" to find a verdict for the plaintiff, and reserved to the
defendant libeuy to move to enter a nonsuit. The jury found in
addition, that the iilamtiff had knowledge that there were spring-guni
in a wood, and entered the wood, and in the exereise of a right, but to
gather nuts, and where there was no pathway. The King's Bench
thereUMn declined to consider the general question as to the liabilitv
incurred by placing such engines as spring-guns where no notice Ls
brought home to the party injured, and decided the ease merelv on
the ground that the plaintiff had notice of their being on the ground.
and had no business to go there.'

By the 7 A 8 Geo. IV. c. 18,= the use of spring-guns calculated to T&SGro. iv.
destroy hnnian hfe or to inflict grievous bodilv harm, with the intent < '»•

to injure trespassers, was prohibited, unless for the protection of a
dwelbng-house m the night-time. This Act rendered the decision
of what were the common law rights of property owners with regard
to the setting of spnng-guns, &^., only of importance in cases that
had occurred previously to its passing.

Bird v. HoBmok* however, was such a case. The question there Bird v. ii„i

(1836) 3 B .„d AM. 304. S« the nrticle in 36 Edin. Rev. 123. " Sprin. Onn.
'"°°*-

»nd M.„ Tr.,»." al.o M«l, Tr.p, and Spring Gnn.." roprinted in Sydney Inh'^
::;'"b.'2"4'f2fvti'J' .r'rs'r

"' '" ™"'""'°''
'
* "'"•• '^•- - '" '"''™^«'

.v." i'r'* '^!'h"?m,"".'."„''"'''
'"'"'" P'"^'' "" "" 1""ti™ "' humanity, for Be.t, J..

AlE 'r I .,f
»' Engl»ndj»;li not ..nclion wh,t i. i„™n»iMen( ,ilh hnmnnity."ALbott, t.,T., .nswoM him. «t 30(1. by «ntidp«tion thiii, !

'• Nor nro we called on „

t'^jrr„r7fh°'''"'™
• •".""ijl'umnnit, o( the praetice. whieh in hi. e,.e ha. bee^

Ina^^Tv ,fA r^ •». «ined by the plaintiff. That pn.etiee has prevailed e--fc'n.lTely and for a long period of time, and although undoubtedly I have formed «nopinion a, to ,t. inhumanity, yet at the ««mo time I cannot but im°t thatTn^atedand merging aet. of .ggre..ion to property may perham raaaonablv ,.,11 fi iTeli^"'d..:ratia ot dofeiice and proteetion." Best. .1.. w.i. apparently proud of hi. .entiinent'(or ho reeur. to and repeal, it in Bird v. Holbrooi. 4Tling. (Ml
'entiuient.

' See now 24 k 25 Viet. e. 100. .. 31. •
( l«28) 4 Hing. n-ls.
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was whether it was incumbent on a person, who had set a spring-pin

in a wa'.led gaideli at a distance from his house, to give notice of what

he had done. The Court included Best, C.J., counsel for the plaintiff in

Ikane v. Claytim, and Burrough and Park, JJ., who had given judg-

ments in favour of the plaintiff in that case ; and they took the op|ior-

tunity of reiterating the contention they had there advanc«d. The

ground of the decision is thus put by the Chief Justice :
" We want

no authority in a case like the present ; we put it on the principle that

it i» inhuman to catch a man by means which may maim him or

endanger his life, and, as far as human means can go, it is the objeit of

English law to uphold humanity and the sanctions of religion."

'

Another ground is that on which Gaselee. .1., exclusively based his

judgment that it was impossible, after IloU v. Wilies, to hold otherwise

than that notice wss necessary. But IloU v. Willm was the case

where, assuming notice to have been given, it was contended that, in

spite of the notice, the defendant was liable. The ptownt case was

not, therefore, necessarily concluded by the decision • for a decision,

that where notice had been given of the placing of a spring-gun the

defendant is not responsible, does not <!,' ide the case whether, where no

notice of the placing of a spring-gun has been given, the defendant was

responsible. Abbott, C.J., says definitely: ^ " Considering the present

action merelv on the ground of notice, and Iraving vmlmiched the general

ipmlixm M "fci the liabilUij inctirred bi) placim/ nuch ewjines a» iheae

where no notice is brought hotne to the party injured, I am of opinion that

this action cannot be maintained." Bayley, J., says :
" The declara-

tion " " assumes the law to be. not that the mere act of placing these

guns in a man's own ground is illegal and punishable by indictment, but

that a party doing that act may be liable to an action provided he

does not Uke due and proper means, by giving notice, to prevent the

injurv which those engines are calculated to produce." ' Holroyd, J.,

says • ' " Without qimmj a»j decided opinion upon that point " (i.e..

whether placing spring-guns on property 'rom which injurious con-

sequences result to a trespasser without notice is a lawful act), " but

assuming, for the present, that that would be so it seems to me that a

party having express notice that the spring-guns were placed in a

particular ground, and entering upon that place as a trespasser, stands

in a very different situation." We may hence conclude that the majority

of the Court did not even express an opinion upon what Abbott, C.J.,

calls the " general question, and that the argument fnim authority

used in Bird v. Hdlhrook was a straining of the expression in the cariier

Jordin v. Crump ' raised again the question in Deane v. Clayton.

The plaintiff was walking with his dog along a ))ublic footway through

i 4 Binff 643 At this time of dwy it may be worth while to re<nli. thoiiRh it is

iic.e<ile>« to romracnt on. another of the general iirini-i|ile« by which the Chief Justice

hiittreMeJ his judgment :
" It has been arpied that the law doea not compel everT

lino of conduct which humanity or religion may iiqoire: but thcro it no iut which

rhri.i.«r,itv forbids that the law will not reach; if it wen othMwise, Uitjstiaiuty

wouM ••• he, as it has always been held to be. part of tht. law of England. As to

this last oroposition see the argument of Sir Saniucl Romilly, A-.O. v. Pforatm. 3

VIeriT 379. lind the note, in which the history of the theory is set out md the case.

.'.oUccted ; also Shore v. Wilm,>. 9 O. * F. 35.5 ;
In " Hjuf'-f'- "I 'Xft«^ ^^"',1

" Swans 470 • and a very able pampldet by the late l,mdse^ Middlelon Aspland. yt'

.

entitled
" The Law of Blasphemy." 18*4. Lord Eldon. it may he noted, does not

scorn to have held the view of Best, (;.,l. Tw..s. T.ifo of Lord Eld-Jii. vol .„. 44,.

1 1 R A Aid 310 ' ^.C. 312.

\ll3lt M1841)SM.*W.7SJ.
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a coppice of the defendant's in which, to the knowledge of the plaintiff,

there were dog-spears. The dog broke from plaintiff's control, and,
while chasing a rabbit into the coppice, was injured by running against

a dog-spear. The Court held that the plaintiff could not recover

;

'* and we shall merely content ourselves with saying that we take the
same view of the law on this subject as is there taken [in Deane v.

Clayton] by Gibbe, C.J. But the present case is much stronger than
that ; for here the plaintiff had express notice that dog-spears were
set in the wood ; though, were this even otherwise, our decision would
still be in favour of the defendant, on the short ground that the setting

of them was a lawful act, and that the accident occasioned by them was
the act of the dog, not of the defendant, and that the plaintiff was
bound to keep his dog on the footpath." As to Bird v. Holbrook, the
Court said :

* The reason of tliis decision was that setting Hpring-guns

without a notice was, even independently of the statute, an unlawful
act. The correctness of that position may perhaps be questioned

;

but, if it be sound, the decision in that case was right."^

The subsequent case of Wootion v. Dawkiru,^ which in ite leading w.m^ioh v.

features closely resembles Bird v. HoWrook, is an additional authority '*"»*•*••

for the view taken in Jordin v. Crump. The declaration alleged that
plaintiff entered the defendant's ganlen at night, and without per-

mission, to search for a stray fowl, and whilst looking into some bushes
he came in contact with a wire, which caused something to explode with
a loud noise, and to knock him down, and to injure his face and eyes.

A rule was, in the first instance, moved for in the Court of Queen's
Bench, but was refused, on the ground that under the statute' it was not
enough that the instrument was one calculated to create alarm, but
must be calculated to destroy human life, or to inflict grievous bodily
harm ; of which there was no evidence ; while at common law there

was no cause of action at all. The Court of Common Pleas was sub-

sequently moved, on the ground that the rule had been moved in the

Queen's Bench by mistake ; but they declined to grant a rule, holding

that the conclusion of the Court of Queen's Bench was correct. Thus,
the three Courts of Queen's Bench, Common Pleas, and Exchequer,
have successively declined to follow the doctrines laid down in Bird
V. HoWrook, which must therefore be considered as overruled.

We may conclude then

—

(1) That at common law the placing of instruments in the nature Snmmary.
of spring-guns, dog-spears, kc, on a man's land is not unlawful,

provided only that th'^y were not placed ao as to be a peril to the
enjoyment of the rights of other persons,* or in the nature of a trap.'

(2) That by statute* the use of spring-^uns is unlawful in so far as

thuir use is calculated to destroy human hfe or inflict grievous bodily

harm on trespassers ; except in a dwelling-house and in the night-

time for the protection of it.

(3) That the setting up on a man's own land of dog-spears and
such instruments, not contained in the statutory exception Mainst
instruments, capable of causing deadly injuries to human life, is a lawful

t The judgment wu given by AUlprson, U. a
( 1837) 2 C. B. N. 8. 412.

3 7*8 Geo. IV. o. 18, n. 1. * Bnrnea v. Ward, C. B. 3»2.
s Tomurnd v. WafAen, East 277. " 24 A 25 Vict c. 100, n. 31.

^ " If a niftD Dommita * tmp*M to liuid, the occupier in not justified in Bhooting him,
iiiiu |>iui>Hbiy if Lilt) (Hicii^ur were ti-vrliug ur firing fti k mark on his land, and saw a
treiiwaset and fired carcleaBly Mid hurt him, an aotloo would lie "

t per Bramwell, B.,

Drgf T. Midland Ry. Co.. 1 H. ft N. 780.
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user of land, even where injury will be probable result from eetting

them.*

The owner ot property is not allowed to protect hie property in

every conceivable mode. He must proportion hi» meaiu to nis end.

If danger is involved notice must be given of it. He must also, in

certain cases, take positive measures for the protection, not merely

of those who are induced to enter upon his lands by his invitation or

acquiescence, but even of those who are upon his land without invitation

and even to his detriment.

This duty arises principally where lands are adjacent to a public

way. In Jordin v. Crump,' Alderson, B., had said :
" The case is

similar to that of a man who, passing in the dark along a footpath,

should happen to fall into a pit dug in the adjoining field by the owiier

of it. In such a case the party digging the pit would be responsible

for the injury if the pit were dug across the road ; but it it were only

in an adjacent field the case would be very difierent, for the falling

into it would then be the act of the injured party himself."

In reliance on this dictum, the proposition was maintained in

Barnes v. WariP that there is no common law duty upon an owner of

land adjoining a highway to guard or to fence a ditch or area upon his

own land. After consideration and reargument, the Court held that

where a newly made excavation adjoining the highway rendere the

way unsafe to those who use it with ordinary care, a duty to fence it

arises. The cases were classified into, first, those where the existence

of a hole adjoining a road is not dangerous to the persons and cattle

of those passing along ;* secondly, those where the hole may interfere

with the rights of those passing along.'

The test is not whether the plaintiff is a trespasser or not,' but is

the excavation so near the highway as to interfere with the ordinary

user of the same by the public. Thus, in Hariauie v. S. Y. By. Co.,

Pollock, C.B., said ;' " When an excavation is made adjoining a public

s r H Co "'y '" ''"* * P*""" walking upon it might, by making a false stop, or
' ' * "

being affected with sudden giddiness, or, in the case of a horse or

carriage way, might, by the sudden starting of a horse, he thrown

1 Bac. Abr. TreepMii (F). For wh»t injuriefl to Real Pro^y an Aotioa ol Trei-

paaa Ilea, coatauu a large ooUeotion of the early caaea OD the point.

» 8 M. * W. 782, 787. „ , . , ,

» (isao) 9 C. B, 392 ; Orr Smrtg v. Cciwhoun, 2 App. Caa. 864. SarcA v. Blnek.

bvrn, 4 C. * P. 297, waa a dog caae ; there Tindal, C.J., aaid, 300 :
" Undoubtedly a

man haa a right to keep a fierce dog for the protet-tion of his |)nn»rty, but he haa uo

right to put the dog in anph a aituation, in the way of acccaa to hia houae, that a

penon innocently coming for a lawful purpoae may be injured by it"

« Btilht V. Topham, 1 Roll. Abr. 88 ; Si A, Mine dun waM adjacent at un hatll

ekemin fade un pit i*n le u}aet deins 36 pee* del dit eAetntn et It mwre de B. eeeape en Ic

dil want, tt decode en te pit et in monwrf, uneoie B. Wavera ateun action vers A., pur ceo

ijue le lejanA del pit en le w<Mf et nemy en le hautt ckcmin ne juU aeeun tort at B. me
ceo juit le defolt de H. tneeme que son mire eeeape enle unst : Cro. Jac. 1 58.

s C'lmptand v. Hardinyhnm. 3 Cnmp. 3it8 : Janne V. Dean, 3 Bing. 447, where it

waa aaaumed aa a matter beyond dispute that the action waa well founded, aunnoaing

the road waa shown to be a public one : per Pollock, C.B., Firvutone v. Wheetei/,

2 D. & L. 208 : Wrifhl v. Midland By. Co., 01 L, T. 530.

« " A treapaaaer ia liable to an action for an injury which he doea ; but he doea not

forfeit hia right of action for an injury eufltaincd '
: ^mea v. Wald, 9 C. B. 420:

Siluerlon v. Marriott. 50 L. T. 61.

' (1859)4H. A N. 74: Stone V. JfM-ir«,t». 16 C. B. 199 : PeorwH v. P«:, 2 0. P. I).

369. Plaintiff's servant, while driving plaintiff's horses along a rvad not dedicatetl

fo ih» public, drove ieita a trench dug for the purpose of making drain", and 'tnli(lht«l.

Held, there waa no duty on the owner to protect any one uaing the road without

licence : Murley v. Orovr, 46 J. P. 360

Pollock,

C.B.. in

Hardeaette ».
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into the exoavfttion, it is reasonable that the person making such Dom the

excavation should be liable for the consequences; but when th«**C2""^i
excavation is made at some distance from the way, and the person SjSJu*
falling into it would be a trespasser upon the defendant's land oefore highway T

he reached it, the case seems to as to be different." *' A man getting
off a road on a dark night and losing his way may wander to any extent,

and if the question be for the jury no one could tell whether he was
liable for the consequences of the act upon hia own land or not. We
think that the proper and true test ot legal liability is whether the

excavation be substantially adjoining the way, and it would be dan-
gerous if it were otherwise—if in every case it was to be left as a fact to

the ju^, whether the excavation were sufficiently near to the highway
to be dangerous."^ Hounsell v. Smyth,^ the case of an excavation on iiountdl r.

a waste between two roads, and Binh v. S. Y. Ry. and River Dun •''myf*-

Co.,* the case of a canal twenty-four feet from a pathway, which ^^'yX'
twenty-four feet had been trampled down and made indistinguishuMe [indXiver

from the pathway, were derided on the authority of the earlier cases. i>"»Co.

There is a Scotch case* erroneous itself but which bears looking at M'FeaiY,

to bring into prominence principles which it ignores. A proprietor fl^^g'
let the right of digging fire-clay on his lands to a brick manufacturer,
with leave to him to erect works and houses, and to make roads there.

The tenant erected his works and built houses for his workmen near

an unfenced C|uarry on the lands, remote from any public way, but

which was being worked in the ordinary manner. The road or path
used by the workmen in going to the works from the houses passed

within twelve feet of the quarry. The pursuer, one of the brick

manufacturer's workmen, resided in one of the cottages in full view
of the quarry ; as Lord Giflord expressed it, " seeing it every day and
almost every hour of his life. After living there some time—it does

not appear how long, on the morning in question, and after having
slept m another cottage, not his own, he stumbles into the open quarry
in question—an open quarry which had always been there and which
had never been enclosed." The pursuer brought his action against the

landlord, alleging a neglect of duty to fence. The Second Division

of the Court of Session, Lord Gifford doubting, affirming the sheriff

and sheriff-substitute, held the pursuer entitled to recover. The
doctrines propounded by the Lord Justice-Clerk (Moncreiff) are here Views of the

used as a foil only to illustrate the principle of the English authorities. I>wd J««tioe-

Where, says he, the landlord " uses his land so as to bring a concourse (Uonoreiff).

of people to it, then he must remove any existing danger. Suppose
a church or a school had been built on this piece of ground, would the

proprietor have been entitled in such case to have this quarry un-
fenced ? No proprietor is eiUitled to give liberty which exposes the

persons taking advantage of it to danger." '* But there are points in

1 The iiriociule that if the cxcavatioD ia DuhBtantially adjoining i,ho highwny, the
laniiiiwner is liable, was dei'Iured to be the Scotch rule in Prtntiee» v. At«eU Co.,

17 Kettie 484. The dictum in HiAyp v. Durham, 4 Dunlop I KM, imixiitiiiK a duty to
fetirw n disused quarry, is dissent*^ from in PrnUicr^ v. AssfU Co., the Liord President
(Inglis) saying: " 1 entertain strong doubts whether the words were ever spoken by
hid Lordship (Lord President Boyle). It would be Hiirprising if such a startling [ho-
(ttiHitiun of law had been lu^cepted." &o.

3 (1H60)7 0. B. N. S. 731.
3 3 B. A S. 244 ; Hadlry v. Taylor, L. R. 1 C. P. S3, was the case of a " hoist-hole

"

ttithiii fuuru<eik iikiheii of Ui<' (mbjit- way, and imrt-ui'<^t. VVilUw, J., ri-frrrnt with
'ipproval to the rule laid down in Binka v. S. Y, Ry. Co,

* M'faa T. Jtowha'A Truskto. S Rettie 1043.
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this cue which take it out of that category altogether. A right to

mako roads is cxprenly given in the lease—rent ia paid on that footing.

The landlord, therejorc, whomua party fa> thai kair, mu bouttd to /ctk*

tiU iangeroua quarry," " Again, the increase of the danger is of groat

importance. The quarry did not remain in the state it was in when

the cottages were built. It had been enlarged, and that in the direction

of the cottages. In the third place, (Am u lut the lint accident 0/ a

limilar natme which hat occurred here. The iejendere thiu had warning

that thit wai a dangerout place." Whether as an exercise in law or

logic, this decision seems equally noteworthy.

As to the Lord Justii-o-Clerk s first point, WilUams, J., in Howudl

V. Smyth,' answered it by anticipation :
" SuppoM a person gives

another leave to walk on the edge of a clifl, sureljr it would be unjust

romlned. to »»y that Buch permission throws on the proprietor of the land the

burden of fencing the clifl. Nor can it make any diflerenoe that there

is a high road open to but at some distance from the cUfl." And the

cases presently to be considered—under the heading of what the

duty of an occupier of property is to licensees on his property"—

show clearly that there is no shadow of authority for it in English law
;

while Fry, L.J., subsequently uses like facta to point an illustration

of an incontrovertible principle :' " If I invite a man who has no

knowledge of the locaUty to walk along a dangerous cUS which is my
property, I owe him a duty different to that which I owe to a man

who has all his Ufe birdnested on my rocks."

The second point appears to involve a major proposition that where

by lease for valuable consideration a right to make roads over land is

given, the person granting the lease is Kiund to fence all places on his

property possibly dangerous, in case the lessee should make one of the

roads he is empowered to construct under the lease near to any of such

places. Assuming any obligation of this sort under a lease, it is

going a long way to give the benefit of the impUed covenant to one

not a party to it or taking any interest under it or with reference to

it. However, the proposition itself is wholly contradictory to English

authority.'

The third point again involves an ilUcit assumption—vii., that

knowledge of a danger is correlative with a legal duty to take pre-

cautions against it.

liord Gifiord's remark is very good sense, and, in England at any

rate, very good law :
" Dunnachie, the clay tenant, had power to

build by his lease, and he chose to build his workmen's cottages upon

the clayfield, and in dangerous proximity to the open stone quarry.

Now, if Dunnachie chose to do this I think he was bound to fence his

own cottages and the roads t(
' 'lem, so as to make them safe for his

own workmen, and I have a difficulty in seeing how and when the

defenders became liable to make safe roads to cottages which they

did not build, which they were not bound to maintain, and which, I

suppose, Dunnachie might remove at his own pleasure."

insMv. File Innei V. Fife Coal Co. is a case where similar notions of legal duty

Coo/ v<L were adopted.' An engine-driver who was given a house by his em-

1 20 1,. .T, C P. 207.

a PoM 442. Per Cwkbiim, ('..I , UnHaghtr v. Humphrry, 6 I- T. (N. S.) 684.

J Thomu V. Quartamaine. 18 Q. B. D. 085, 701.

4 Erihv, V. Aim^, L. K. 8 Ch. 7iW ; HMIat v. Tfmjrfr. 12 M. i W. r.2 :
Hort v.

WiHdmr. 12 M. » W. 68 ; KeaU, v. Earl CoAv"!., 10 V. B. 691. ClUfa rmt, «lll

«i(«<ll>ro»»ere»o»polr./ D,6n. 17.H). ISFr-orSSd.
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ployen xljacant to hit work, ran over his own ihild who wu playing in

an unlenoed aiding fronting tho hiiuiw. There does not urem to have
been any statutory duty to fence. Ljrd President Balfour held that

Sroviding the houses tor the occupation o( their workmen implied a
uty to safeguard the workmen's children from the perils of the

ituation. The aasumption was made that if the child bad been the
child of a stranger [e.g., the child of a fellow workman) there would he
a cause of action ; and it was concluded that the fact of paternity
did not affect the rights to recover.

The fact that a man's property abuts on the highway is not a
reason why he should be restricted in the natural and beneficial use of
it. In accordance with this principle, both the owner and occupier
of a building and elevator were held not liable to one who was injured
by being pushed into and falling down an elevator well, where the
opening of it was in a wall of the building and outside the limits of a
street, and while the elevator was actually in use, in the absence of
proof of negligence in the owner or occupier or that the opening was
not so constructed as to be closed by doors or by a proper barrier
when the elevator was not being used.^

The duty of the owner of land near a highway to fence the land
for the protection of people using the highway where there is a danger-
ous place, either on the highway or so near thereto as to be subjtant lally

the tame thing, is at the root of the obligation to take efiectual care
that ordinary passengers should not stray at the point of diversion,
asserted in Hurst v. Taylor,' as incumbent on those who, in the exercise //»»< v.

of statutory power, divert a highway. This duty arises probably Tatlui

from the accustomed user of the old way being likely to mislead persons ;

so that, though there would be no obligation to fence the place if the
road were an old way, yet t\.~. likelihood of travellers being misled
must be the measure by which the question, whether a duty to fence in
the changed circumstances is imposed, must be determined. "The rule
has accordingly been formulated that there is a duty cast upon those
who exercise a statutory right to divert a public footpath to take
reasonable care to protect passengers who use the new footpath from
straying therefrom. Whether in any particular case such care has
been used is a question for a jury. This rule is undoubtedly humane BiBoulty of
and reasonable m itself, but a difficulty arises in the application of it. thedeciiioo.

The power exercised in diverting the footpath is by hypothesis statutory.
In the case in question the work authorised was completed before the
accident. If, then, the step.? taken follow the statutory power, in
the absence of actual negUgence, what jurisdiction has a Court to
prescribe other precautions than those mdicated, or to affect with
liability those exercising statutory rights 1

If premises beside a highway are so dangerous that those using the
highway are inijierilled, on an accident arising in consequence of the

Wllire r. Kutm; IW Miue. MO, 14 Am. St. R. 432 : ip. PalUtmi r. HoHtn-
wag, 148 Msn. M, 12 Am. St. R. 623.

1 14 q. B. D. HIS : Uaior. <tc. o/ JiolVrAam v. Pylltrtm, 60 L. T. 3114, lumii on
iwwere given by a local Aft to ( oiii[iol ownen of land abutting on strootfl to fence them.
The cow of Emtu v. Rh/nney U^cal Beard, 4 Timrn L. R. 72. followM Httrnt V. Ta^,
but IP BOimpUcated with its parti.jiilar factH as not to furniah any authority on a queetion
!!( isnncipl... (infl gtst^r.iriit fts peporicU " The decision in Hurst v. Taylor clearly
itliowa that there is a duty on tho defendantH ii, fumiah protection for people uaing an
''^'nely dangerouH nlacp on a dark night "—in either an inaccurate view of ifurat

I; .. ^* ^ "*""* ^O'^t ^«r«l V. Taylor is inaccurate. See HouHSeU V. Smgtk, 7
C. B. U. a. V31. |«r W;lliaras, .1., 743.
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liible. But if > highw»y in diverted eo « to p-,ii« by • d»n(!er that hu

witecedently eri'ted »nd remain, in iuelf unalterwl the proximity

of the highway ca«t« no new duty on the .H-rupier of the property ;

and a> we ahall «ee m^re in deuil later, an occupier of property may

dedicate a wav over or through it lubject to any obatruction enating

antecedently t" hii dedication. . j u .k.
In a Canadian caae the action wa« for iiijune. «u«tained br ttie

plaintiff through ice and «now falling from the roof of the defendant

«

houw and injurinK the plaintiff while walking on the highway The

evidence waa that before the accident happened the defendant, though

wame<l of the dangerous state o! the roof, toolc no meaaurea to remedy

it There waa, further, a by-law proved requinng people to keep

their rooii clear of .now and ice. A non.uit granted at the tnal wa.

Mt aside and a new trial directed, on the ground that the facta di.-

closed evidence for a jury.' ... . .jj:„„
In Scotland it wa. .ought, on the authonty of a pamage in Add«on

on Tort.' and the Scotch caee of Reveridge v. Kmnear.' to Maert a

general obligation on owner, of property abutting on a .treet to keep

™«,.diS.'. their property, not merely in .uch a condition that injury .hould not

CS?h"Si,t;, re.ult'fromiu, natural condition, but al«. that it .hould not become

liig.Mlu»i. d»ngeroa. through the intervention of treapawer..' A trespamer on

a building yard wiahing to open a eliding gate of ordinary conatraction,

the groove of which wa. .oraewhat clogged, forced it «) that the gate

fell into the .treet and upon a pawenger, who .ued the owner ol the

gate for the injury. The Court wa. of opinion he could not recover ,

ind though there i. wrne uncertainty in some of the expremion. a.

renorted, the general Kope of the judgment appear, to diiwnmmate

between an un«»fe condition which i. made injunou. by a miKhievou.

or thoughtleM act, and a condition which i. .afe a. again.t all u.ual

and ordinary acta, but which may be made unwfe and injunou. by

wilful treepaMer..

M-D«^, The law of England i. the «me, though Keiinedv, J., "PP**" to

a rS?. Co. have thought otherwiM,' but waa corrected by the Court of Appeal.

The poaiti^n taken by him ia that knowledge of danger an.ing from

the jwMible act. of wrongdoen createa a duty to guard againat it. It

may or it may not—" according to the cireunuUnce.. Another

poeition taken by the learned judge i. alrw untenable. A coune of

Conduct undertiken for one', own purpose, doe. not raise a duty to

. rw^MiuiN 27 Can 8 f R. 4«. turned on a sUtutory oblimtion to cleiir »w«y«raow.

(
ixm). 1 Q. B. p^r Lonl E.her. M. R. 640. "''•'","« «» " *|^ *;" '^^ '' ™' " ^

'. -M^^y r«««», 23 Sc. U B. 70». S« llislof v. b.;*^., 4 r..»l"P •"» '

and mart v. radrll. Moriwin, Dirt, of D«ciiiiom, 13.90S.

• H-UomU T. a. IF. «». ( lllOJ) 1 K. B. «18.

• (ig03|2K. B. 331.
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tori!irJ;ii"'""',l^"**"''*tl"''*'«"": •!"« my «,rT«.t omits

/i*- n-ir
^^""^ "•iKhbour m.y h.v. hi. wtion iig.in.t m..

1. .h..k„ T"" "• ?T°"u ""•" • «"">•»•'»' Jifl'nmt point. It Dut, .h«.
" *"«•»"• »n«n » mine hu bo™ iwvered from the ownemhip of the oin»r.hipo«

Jh. r^7" *; • '""""u" ""T" °' "" "'"" '"»'»'"' »l»'t through 2iSS!S°

"

>^aii»t injury to hi. catU. by n»Mn o( the .h.(t, or whether it re.t. -Wpoltk.

(Jourt held that thi. wa. the duty o( the owniT „f the mine, and that,wnen a party alter, thing, from their normal condition .o a. torender them dangerou. to njreorfy aojumd righU, the law caat. on him
the obligation of fencing the danger, in order that it .hall not be in-
juriouR to thoM nghta. '

„ ..r^''l,™V''
'" ." '"''' " ^"•' ''""^ *•»' "'•»" »" '"avation is .o w,ii», j/..mar a highway as to create or to increase danger to the public, and an """mmi up

Z'nT F"f """'''''•
ft" P*™"" malc-g the excavation i, liable! tT" ''

even though a sUtutory obligation to fence the highway is imposed

°^l . l'*"??'.?'"','"'"'
"It}'"''^ to do so. But this is Kareely so

absolutely. If the duty to fence is imposed for the beneat of the
adjacent owner neglect o it will probably not be held to curtail hi.
nghts, unless iKrchanco his right to excavate bo conditional on the
perfomiunce of the duty to fence. If the excavation without the fencewould be dangerous and the duty to fence is imposed for another pur-poM than the benefit of the adjoining owner, the neglect of the
duty could not be caUed in aid to exonerate him from liabiUty for hia
wrongful excavation. '

In /n re WiUiamtj Oroueotf the law w... laid down with reference FM.r .to an interference with the natural condition of property ; the converse ft»»,. .„d

v ProKw ana hooper v. IValher' are the chief. The law is clear that
'^'*''

after a highway is dedicated, anything subsequently placed so near it as
to l« a nuisance, or to impair the safe enjoyment of it, is as unlawful as
an actual obstruction.' No decision had determined whether an
erection or excavation already exi.ting, and not otherwise unlawful,became unlawful when the land on which it existed, or to which it wa^
immediately contiguous, was dedicated to the public as a way, supposing
the erection or excavation prevented the way from being as safeand
commodious as it otherwise would have '.oen ; or whethei the dedica-

1 P^ fflSkh,?™ 'H'"5»S''i'1 ", S,"°'/r'» ^'"'"» '^'- '• C""*". 4 Apn. C«., 1 15.> m JlUckburn, J„ 4 B. 4 S. 1,')7. Syiny ,. While, 1 M. * W 435 1, tho onli

.oiuuo m tha uiuineiit nod th« Court in giving iudgmoiit. It i. ,« tfooUvlruo tu!

.1.0 point m.jr h.vo p,u^ without o,uiL..Sra,ir.tiII {h. o'i^ i.^^Tc „

TkH^fZ Ti'^** !'?°*'-.lJ- * ^- 2»8 > a«u,h,n V. Shearer. 56 L. .1. Q. B. !84

Rotuim'.\\f fi 11°; .,*''« '.™« '^^-.".w.VL*^^^^, ,7

:it|if,tv''^^^

'
J,
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tion miwt be Ukrii to be mule to the public snil AcceptMl by them,
ubii^t to the ineonvenienrfi or riak aming frnm the exiiitin){ Htate

of thingii. Thn Utter proposition wm deriii«i t" b»* the law in Cooper
V. Wtilkrr^ A rnito whprr stunt' HtepN prujeriM into « Ntn>ot to mn
extent rentlerinff them ilanKernuH tn pAiwtenfiKni by niffht. FollowinK
the decision nf the Kxrhequer in Comwrfl v. MHroftolUan Commi»»mnrr»
of Sfiffrra,^ the Queen'n Bench hold th*t the uxer of the wsr was taken
atibjcct to the riHk. In the Exchequer cose Aldenon, B., laid :

" 8up-
poM there ie an InchMed vanl with Mveral dangentun holei in it, and
the owner allowi the public to go thmugh the yard, doee that caat on
him any obligation to All up the holm ? Tnder Ruch circumstances
eavetU tmjfor.'* And Parke. B.. adds :

" Thia ii not the case of r nnw
sewer, and therefore we may dispense with the consideration of what
the Commissionon are bound to do when they make a sewer. This

is an ancient sewer, which has cxistinl with thp highway time out of

mind, and therefore the public have only a right to the highway
subject to the sewer."

This decision involved ovemUing the decision of Lord EUenborough
in Coupland v. Hardinghatn,' which, " being only a holding at Nt*i

Print, though by a very great judge," " must yield in point of authority

to a judgment in banc."* Martin, B., conjectuiWl tnat. " in the case

of CoupUind V. Hardingham, in all probability the road had been used
long before the house was built."'

A case of Jarvia v. Dean,* not cited in ComweU v. M^ropoUtan
Committionera of Sewera, was distinguished on the ground that " the

report leaves it uncertain whether the area in that case existed before

the dedication of the way or not. As it is stated to have belonged to an
unfinished house, it prnbably had not been long in existence, and, as

Best, C.J., states in his judgment^ that the way had been a public

thoroughfare for many years, it seems that the way must have been
more ancient than the area, and that The present point could not
therefore have been raised. It certainly does not appear to have been
raised, and no opinion is given on it."'

The case of Firth v. Bowling Iron Company* so far as it is not
determined on its own peculiar facta—the death of an animal caused
by swallowing fragments of rtisted iron dropping from a fence which
the defendants were bound to maintain—seems to point to a principle

that, where an obligation exists to fence for the benefit of a neighbour,

the fencing must bo so done as not to cause injury to the neighbour,

not only while the fencing is efficient, but from the natural effects

of decay. The principle is undoubtedly a sound one ; it may be

otherwise put : that there is a duty to prevent ill effects from decay.

A practice having grown up of fencing fields adjoining highways
with barbed wire, the legality of the practice was questioned in several

cases ;"* and the Barbed Wire Act, 1893," was passed, giving the local

1 2 B. * S. 770. a 10 Ex. 771.

3 » Camp. 308. « 2 B. & 8., per BiAckbum, J., 782.

* 10 fix. 775. • 3 Bing 447. » L.e. 448.

* 2 R. A H. 782. In Momnt v. (^katiAefUin, fl H. & N. 541, the [wiat in toiuhed
on Ht MVt, nnrl the opinion of the Court then in that a highwny may be dedicated to

the piiblir subject to a pre-existinff right of naer by the occupien of adjoining land for

the [itiftnrac -jf Jcfjunitttlg gt-ods thefrim.
t 3 C. P. D. 254
M E.g., SUuart v. Wriyht, U Timea U R. 480: IClgin County Roads Truateta t.

Joiw, 14 Rcttie 4*t. u 50 Jt 57 Viut. o. 32.
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Pry, L.J.*8,

doubu.

the station. The horse bolted, and the plaintifis were thrown out

of the waggonette and injured. The breach of duty alleged was,

" thp defendants' line of railway at the station was not properiy and

BufBciently screened from the roadway forming the approach to the

railway." The case manifestly has nothing to do with such a case as

Indermaur v. Dames,^ as the condition of things was perfectly obvious,

and has to be considered as the case of property abutting on the

highway. If, then, a duty to screen existed, it was a common law

duty ; since no statutory provision imposing the duty on the defendants

was even averred. That being so, the assertion of the existence of such

a duty would have had very widespreading consequences. For

example, practising militury si^alling would have to be carried on

under rigidly restrictive conditions lest the waving of flags should

startle horses on the highway. So, too. the working of windmills,

and, except in extreme loneliness, games of football and cricket. The

Court, however, held there was no such duty ; the only duty was " to

provide a reasonably safe mode of leaving their station having regard

to the business they carried on at their station."

Fry, L.J., in assenting reluctantly to the decision, states the ques-

tion as being " whether this danger would have been lessened by placing

a screen as suggested," and thus gives an apparent sanction to a mode

of estimating liability greatly wider than has Usually been accepted.

The work of the railway being carried on under statutory authorisation,

the company were entitled to carry on their business under conditions

that would otherwise be a nuisance, if necessary to the adequate

conduct of their enterprise.'' Neither were they bound to adopt every

possible means of obviating danger or inconvenience that ingenuity

could suggest or boundless resources supply.* There must be a pro-

portion between means and ends. If that be so, the qiivstion is not

as proposed by Fry, L.J., but rather, whether the placmg of a screen

could be regarded as a reasonable precaution for a railway company
to take, having reference as well to the outlay necessary, the benefit

likely to be derived, the means of the company, and the existing public

sentiment on the matter.

In the case before the Court there was some indistinctness in the

evidence as to whether it was the sight or the sound that frightened

the horse. In the latter event a duty to shut out the sounds of railway

operations would impose such an excessively onerous, if not impossible,

obligation on a railway company as to come within the principle

—

that, operations carried on in accordance with statutory authorisation

are exonerated from liability for what would be otherwise actionable.

It is doubtless possible, by a considerable outlay, to shut out the sight

of railway engines from the highway. The question then becomes one

of generid law : Is there an obligation so to use premises that animals

traversing the highway shall not be frightened or offended ? Is a

hosier to abstain from the display of vermilion-coloured hosieiy, a

cook-shop proprietor from the emission of steam, a hairdresser from

the display of possibly disquieting figures, a lamp vendor from the show

of brilliantly revolving lamps ? These and other cases may be put

which do not seem at all to differ in principle from what was sought to

i L. B. 2 a P. 311.

* L. * B. Ry. Co. V. TruMan, 11 App. Cm. 45.

a Han»o% r. Lanes, i Y. Ry. Co.. 20 W. B. 287: Ford v. L. dr 8. W Ry. Co.,

2 F. ft F, 730.
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be established in this case. Fry, L.J., states the caae as being that of
an " engine which was blowing off steam, and which also present^ a
hideous and terrifying Eispect. " This appalling vision must be tempered
by oiroomstances of time and place. An Indian in full war-paint,
plnmed, scalp-decked, and equii}i>ed with lethal weapons, would
doubtless be a disquieting apparition in the streets of an English
country town. Some years ago, at any rate, such a vision in a remote
Western settlement would not necessarily have bred much observation.
So. too, with a steam-engine and its incidents. To the contemporaries
of Oliver Cromwell it would have brought suggestions of the nether
world. To the ordinary sane Englishman of to-day it is too familiar
to excite more than the most cursory regard. With the change of
habits and modes of life comes a change of legal liabilities—especially
in such a branch of the law as negligence ; what would have been
appalling a hundred and fifty years ago, is to-day an ordinary
incident of life.

If such is the operation of civilisatiou on the relations of human Should an ex-
beings, is an exception to be made with regard to the susceptibilities iieption to the

of animals ? Setting aside the uncertainty of their dispositions, a
b^°4'^e'Sl*

plain ^ound of policy forbids subordinating improvements in the mode the rwe It
of livmg to the wayward dispositions of animals, whose presence ininw'" i

amongst us is regulated by their utility to ua. To say that a human
being could reasonably be expected to be terrified by the blowing off

ofsteam from a railway engine is absurd ; to require a railway company
to encounter the large expense of averting the chance glance of a horae
from their operations seems scarcely less so, when a comparison is

made between the existing risk and the probable benefit resulting from
a change. As property adjoining a spot on which the public have a
right to carry on traffic is subject to the ordinary exigencies of that
traffic,^ so traffic carried along a spot where the rights of private pro-
perty are exercised must accommodate itself to the exercise of those
rights—where, that is, that exercise does not exceed what is ordinary
and accustomed.

Sitnlnn v. L. d: N. W, Ry. Co} was the case of people—a railway gpwiai right*
company—canring on their business with reasonable care and caution, of railway

Moreover, the deciaion involved no more than the assertion of common c*>™P»ni«i.

law rights ; for the business the defendants were carrying on, being
authorised by the Legislature, could be treated as if in the same
situation, and subject, therefore, to the same obligations as any busi-
ness at common law ; for example, that of a smith or a miller. The
case of a railway company, however, may be put even higher than
this. In L. & B. Ry. Co. v. Truman' the Court of Appeal, on the
authority of Managers of the Metrojmlitan Asylums DutriU v. Hill*
hod, indeed, held that the Legislature cannot be taken to sanction
that which is a nuisance at common law, except in the case where it

has authorised a certain use of a specific something in a specified

position, which cannot be so used without occasioning nuisance ; or
in the case where it has imperatively directed that something shall be
done within a certain area, from the doing of which a nuisance must
result. But this decision was reversed in the House of Lords ;* and
Lord Blackburn stated the correct principle as follows :

" I think the

1 Xiver Wear CommtMiotura v. Adammn, 2 App. Caa. 743, per Lord Blackburn, 707.
s 21 Q. B. D. 463. s 29 Ch, I>. 89.
• 11 App Cm. IUS. 4 11 App. Cai. 8a
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construction of ordinary Railway Acts is now fixed. And whether
they should have originallv beon construed so or not, I agree with
what is said by North, J. -} ' Now it is clearly settled that the power
to take defined lands compulsorily, and to make a line of railway
thereon, and to use locomotives upon that line, entitles a company to

run locomotives thereon, notwithstanding that in so doing they cause
what, in the absence of such power, would be an actionable nuisance,

provided always that they are not guilty of negligence. See Rex v.

Pe/ue,^ Hammeramith Ry. Co. v. Brmd.* ^ Thus a railway company
can justify under statutory powers.

It has been sought to bring the class of cases, of which PoweU v.

Fall* is a prominent example, within the same principle. But, apart
from the very material consideration that the decided cases are decided
on the Railway Acts and not on the Locomotive Acts, in the latter

there is distinct lef^slative authority that the rule applied in railway
cases shall not apply.' An ad<litional element of difference is that a
railway engine is used on the company's own land, a locomotive engine
on the highway. Admitting, then, that the same law as to nuisance
should apply to both, the facts necessary to constitute a nuisance on
a highway might be very much slighter than those required to point

a nuisance in the user of a man's own property. The emission of

steam, the shrieking of whistles, and the noise caused by the moving
of trains may very probably appear by no means abnornml in a big
manufacturing town when issuing from premises in private ownership,
but would considerably alter their complexion if perpetrated on the
public highway in a rural or residential district. That being so, the
attention of the jury would have to be called to the distinction in obliga-

tion on the respective defendants, though the question of nuisance or

not nuisance in both cases would be for them.
The law as to locomotive engines on highways is most succinctly

laid down by Erie, C.J.,* as foIlowB: " 'Hie plaintiff is entitled to

your verdict, if the engine was calculated by its noise and appearance
to frighten horses, so as to make the use of the highway dangerous to
;>erson8 riding or driving horses. For the defendant has clearly no
right to make a profit at the expense of the security of the public."
In Pourell v. Fali,^ where Watkim v. Reddin does not appear to have

Brnmwpii, been cited, Bramwell, L.J., states the reason of the law in language

v"k^''""^"
very similar :

" It is just and reasorable that if a person uses a dan-
gerous machine, he should pay for the damage which it occasions

;

if the reward which he gains for the use of the machine will not pay
for the damage, it is mischievous to the public and ought to be sup-
pressed, for the loss ought not to be borne by the community or the
injured person. If the use of the machine is profitable, the owner
ought to pay compensation for the damage." The inapplicability of

reasoning from the railway cases to cases of this class is noted by
, Lindloy, L.J., in Gakr v. Rawson,'^ where it wa^ " clear to him that
there was a great difference between locomotive engines on railways
and traction engines on highways. The result of the sections was

i 26 Ch. D. 431. a 4 B. i Ad. 30.
3 U R. 4 H. I,. 171. fp. per Kekewiih, ,)., Kmna v. Manthtskr, '<hfMt/d, and

lAnectn^hire Wy. r'o., 30 Ch. T> 026. 634.
4 8 Q. B. D. Ofl7. 5 24 & 2.'> Viet. c. 70, b. 13.
« WatHn/i V. Rfddin, 2 F. & F. 029, 034.
7 r. Q. b. D. 001.
" 'nim^= L V. !7 (C. A.). Brjlnrh t. Jopp, 23 N. Z. L. il. si9.

Fj-le, C.J.>,
Humming up
in Watkina
V. Rvddin.

Lindlcy.

in <lid< r \



fHAP. I.] THE OTCltPATION OF PROPEtTY 439

that any traction engine which was a nuisance and caused damage would
give rise to a cause of action even though all the statutory reiiuiremcnts
were complied with."

This WW said on the apjieal oi a case tried Ijefore Htephen, J., Ensinonnn
where the issue was whether the engine which caused the accident highway not

sued on was lawfully on the road and pi iperlv managed The jury '"'""""""y

found this in the affirmative. It was then sought, in the Court of"
""'"'"'•'

Appeal, to obtain a decision that an engine »as in itself a dangerous
thing, and any one using it did so at his own risk. The Court refused
to rule this as matter of law ; and since the point had not been taken
at the trial, but the parties had been content to fight on the issue of
negligence, they refuaed to disturb the verdict. The decision comes
to no more than the affirmance of the proposition that, where an engine
on a road has fulfilled all the statutory requirements, the nnm ia on On whom the
the persons damnified by injuries caused by it to show it is a nuisance, '»«"*' _li<^ of

and not on the owners of it to prove it is not ; or. to state the point i"?*'""

somewhat difierently, unless evidence is given to show such an engine
""'"""'^'''

is a nuisance, the presumption, in pr. rctiim against the owner, is that
it is not. Apart from cases altogether, the statute seems clear beyond
dispute on the point.

'

The recent impulse given to electric power as appUeil to motion and Motor
the repeal of s. 29 of the Highways and Locomotives (Amendment) Act, ''hicli'p.

187H|' (which itself had modified s. 3 of the Locomotive Act, ISffi")
requiring a man with a red flag to precede any locomotive propelled
by steam or by other than animal power has produced a revolution
in the kind of vehicles used on highways and necessitates a conse-
quent modification in the law. By the Locomotives on Highways Act,
l«9(),' light locomotives, that is any vehicles propelled by mechanical
power under three tons in weight unladen, not used to draw more than
one vehicle, and so constructed that no smoke or visible vapour is

emitted except from a temporary or accidental cause, are exempted from
the earlier legislation restricting the use of locomotives on highways.'*
The council of any borough may, by bylaws, prevent or restrict their
use on bridges in their area.' A light locomotive must, between one
hour after sunset and an hour before sunrise, carry a lamp,' and a
warning bell or other instrument,'^ and at no time go at a greater pace
than fourteen miles an hour.' The Local Government Board may make
bylaws for the construction, conditions of user and use of light loco-
motives on highways'" and otherwise have very extensive powers, which
are further extended by as. 7 i 8 of the Act we are now to consider.

The Locomotives on Highways Act, 189(), was amended by the Motor-Oir
Motor-Car Act, 1903.," The expression " motor-car "

is to have the Act. 1903.

same meaning as " light locomotive " in the earlier Act.'= Any person
who recklessly or negligently drives a motor-car on a public highway
(and this expression includes any roadway to which the public are
granted access ") commits an offence under the Act " punishable by a
fine not exceeding £20, and on a second conviction by a fine not exceed-
ing tW or by imprisonment for not more than three months." To ilrive

s 28 t 29 \"ic

1 .See 24 *. 25 Viot. ,

" 41 4 42 Viol. e. 77,
4 59 A 60 Vict,

.S. 3.

" lEdw. VII.

.

»' S. 1 (I). AVtoes V. Uniitine (1906). 2 K. B. i: Todfiet v. fli-nif^/or. 7 Fp-
{a>iirtof Juaticinry)s. >«b).ll{l). AJ J.arte .Vori'a ( 1906), 2 K. B. 46(1.

. 70. H. 13 : and 28 & 2!) Vict. c. 83,
bv sec. 18 of 01 ft 62 Vict. e. 29.

> 3. 1 ()). « S. 1(1)11
• S. 4. " S. U.

13 H. 20(1). ta S. 20(1)
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"at a n)K!e(1 or in a manner which in dangerous to tho public, having
regard to all the circamstancea of the case, inftluding the nature,
condition and use of the highway, and to the amount of traffic which
actually is at tht» time, or which may reasonably be expected to be, on
the highway," is also an offence.* Motor-cars are to be registered^
and drivers licensed." A duty to stop in case of accident is also
imposed and sanctioned by a penalty. The rate of speed in the earlier
Act mentioned is increased, but is not to exceed twenty miles per
hour; while within limits, that may be prescribed in the Local
Government Board's regulations, it is not to exceed ten miles per
hour. This, too, is sanctioned by a penalty.*

These alterations in the law, while they permit the use of motor-
cars and r^ulate their user, are directed to the public and police
aspects of the case, and do not affect individual rights or remedies.
The statutes referred to come within WiUes, J. ,* first-class ; they leave
the common law remedy, but they give otherrem^ies directed to other
ends. The statutes, except in imposing a penalty for failure to stop
in case of accidents, bring nothing under the purview of the law that
was not so before. Reckless or negligent driving or to the common
danger, is not permitted, and when injury results to a passenger
on the highway was and is actionable, whether the offending vehicle is

motor-car or the meanest form of conveyance. The duty on the driver
of a motor-car is greater the more powerful and complicated the
engine he drives is ; for the duty to use care increases in proportion
to the danger involved in dealing with the instruments which for a
man*a own purposes he brings into relations of proximity to his neigh-
bours.' On the other hand, the change in ways and customs of using
the highways must act on the standard of care of passengers. A
person crossing the road in front of an oncoming motor with a clear
course, must take that into account and not leave a margin that
would only be sufficient to admit of crossing in front of a lame donkey
drawing a coetermonger*8 barrow.

An error has become prevalent, through the ill-considered decisions
of certain County Court judges, that where an accident happens through
the skidding of a motor vehicle, the fact of the accident fixes liability

on the owner, on a principle that in one of the cases was, with some
infelicity, referred to as the principle in Fletcher v. Rylands. The law
is plain that there is no liability in ^hp case of traffic on a highway unless
negligence is affirmatively shor , or the user of the machine, the
motor, is dangerous. Powell v. To// 'has been cited as in point. Tho
locomotive in that case had been constructed in conformity with the
Locomotive Aeti, but had a habit of emitting sparks. The protection
of the statutes did not protect from the consequences of sparks causing
fire on a highway or elsewhere ; and to emit sparks which cause fire

is a wrong at common law. The skidding of a motor is averred to U'
due to a concurrence of causes ; the efficient one—the condition of a
road lacking grip—is outside the motor altogether. Again, the skidding
should not be a merely abnormal occurrence ; if it is, as is pointed out

» S. 1(1). Trou-jlUm v. Manninj. 21 Timeo L. R. 408 ; Harjftawn v. litdtimn. 2

1

Timosl,. R. 715; The King v. //<mi-cy (lOOA). 2K. R.fl87.

= S. 2. a 8. a. 4 8. 9.
s Woliffrhamiitnn New Wai4frw>rk/i Co. v. Hawh-ifttr-i ( 18r>9), 6 C. B. N. S. 3W.
• Cp. h* LifiYF V. OohW(18«3). 1 Q. B. 491.
' 5 g. B. D. f.97.
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in finutat/ne v. Bourne,^ thorp w no liability. The same rule mu^u !>"

applicable to bicycle^i. Where liability is hcUl to attach to a motor
for Hkiddinf?. proof of tho impact anil damage is not nufficient. The
motor is a licensed vehicle, the skidding carries no presumption of
negligence or ntiiaance. There should also be evidence that in normal
circumstances there exists a reasonablo probability of skidding or
other abnormality ; the re* ipsa loquitur doctrine is not applicable.
The ground that a motor that skids is a nuisance' has also been taken.
Bat this is a mere j)etitio principii. If the skidding itself does not
make the nuisance, it still leaves the tendency in normal circum-
stances to be proved before it can be treated as one. If the thing
itaelf is shown to have this tendency, well and good. If it is only
shown to have it in abnormal conditions, or where there is default
outside itself, if legal analogies hold good, there is no liability. Sup-
posing the proof to be that on ordinary macadamised roads skidding
did not ordinarily occur, the fact of an unprecedented skidding does
not affect with liability. Suppose, a^ain. a stretch of road prepared
in some special way by which "skidding " is rendered likely, but the
fact of this special dealing with the road is unknown to the motorist
he is not liable for what is a pure accident. If he has knowledge of

the danger, he must use greater precautions. If the roadway is

asphalted but there is a rule of the road authorities to sprinkle sand or
gravel so that the exceptional danger from the sUpperiness of the road
is obviated, the motorist is entitled to rely on this being done. It is

plainly incompetent for any judge without evidence to rule that a
motor is either dangerous or a nuisance.'

Lord Blackburn has on several occasions summed up the law
relating to this subject,* and on the rights of persons using the highway,
and nowhere more cleariy than in River Wear Commviaionera v Adam-
son,'^ thus :

" The common law is. I think, an follows ; Property
adjoining to a. spot on which the public have a right to carry on trathc
is liable to be injured by that traffic. In this respect there is no
difference between a shop, the railings or windows of which may bo
broken by a carriage on the road, and a pier idjoining to a harbour
or a navigable river or the sea, which is liable to be injured by a ship.
In either case the owner of the injured property must bear his own loss,

unless he can establish that some other person is in fault and liable to
make it ^ood. And he does not establish this against a person merely
by showing that he is owner of the carriage or ship which did the
mischief, for the owner incurs no liability merely because he is owner."
The reason of this, the same learned judge had previously explained,
in Fletcher v. Rylands* to be because traffic on a highway—whether

'

hy land or sea
—

" cannot be conducted without exposing those whose
persons or property are near it to some inevitable risk ; and, that being
so, those who go on the highway, or have their property adjacent to
it, may well be held to do so subject to their taking upon themselves
the risk of injury from that inevitable danger ; and persons who by the
licence of the owner pass near to warehouses where goods are being raised
tir lowered, certainly do so subject to the inevitable risk of accident."

I 7 iM. Sl W ->B8. J Bamford v. Turnlev, 3 B. 4 S., pf-r Pollock, C.B., 70.
' '^'j? P™'''Plf."Hiintiiitcd l>y the V. of A^ in 7'At Merchant Prinrr (\m2). P. 179.

BinyolM.

AHinimptlmi
of nuia&noe
nnt Kllnwftblc

Lord BUok.
bum in Wi'ivr

Wear Cnrn-

miMionrri v.

Adnmaon,

Reason of

. Itawaon, 6TiiiieB L. R. 17 (('. A.).

E.g., in FUtrJier v. HyUiiM. I_ R. I Kx. 286
"

I'ayzer v. Camm Co., 9 App. Cas. 882.
•> 2 Api). Ciw. 767. t- L. R. 1 Kx. 286.

Khfiliw, 5 App. Ciw. 81)0

;



442 NEOLIQENCE IN LAW. [book in.

BoUkv,
Smith,

Stntfinifint of

th*< law by
Wilde, B.

Dotytonwrt II, We are now to onpertain what Im the duty of an occupier ol
IlrmiiiiM. property to persona using hia property as bare licensees or volunteers.

Corbg V. HiU. The first case under this heail is C'orhij v //iH,' where slates were

stacked on a private road, without notice, against which the plaintiff's

horse was driven and injured. The defendant pleaded licence by the

owners of the soil. The Court' was of opinion that, " having, bo to

speak, dedicated the way to such of the general public as might have

occasion to use it for that purpose, and having held it out as a 4afe and
convenient mode of access to the establishment, without any reserva-

tion, it was not competent to them to place thereon any obstruction

caJculated to render the road unsafe, and likely to cause injury to

those persons to whom they had held it out as a way along which

they might safely go." Neither could a third person " acquire the

right to do BO under their lice... or permission."

In the succeeding case of BiAch v. Smiih,^ Wilde, B., thus expressed

his view of the law ;
'* If A gives B permission to cross his yard, in

which there are several ways, and there is a pit in the yard which is

usually covered, but on a particular night, it being uncovered, B
falls into it, I can understand that A would be liable* But if the hole

has always been uncovered, and B in broad d»y walks into it, would A
be liable ? " The facts proved, showeo tha< mi>« were employed

under condition that they were not to leav** their work for the day,

and water-closets were built for their use. to reach wkich they had

permission to use certain paths which crossed the deekyaid. Th*'

defendant had been permitted to build a mortar-mill on the side ot

one of the paths. The plaintiff had gone along this path to one of

the water-elosetii. and on returning had stumbled, and, in endeavouring

to save himself, his left arm had been caught by the shaft, and so injured

as to require amputation. There were two other paths to the wftt*'r-

cioset, the one the plaintiff used being the most conveniorit. The f'ourt

ro»*y T. HiU held that he couldnot recover ; and distinguished Corby v. HiU on the

aiBtiogiiiitlied. ground that there the injured man had a rigU to use the road, while

in the preseutcase p4»intii! hod onl> permission, which, said Martin, B.,

" involves leave and licence, but it gives no right.^' " I will add," says

Wilde, B," " that I do not mean to say that if the defendant had made
a hole in the yard and had covered it in a way that was msufficient,

but which appeared to be sufficient, he would not have been liable.

I 4 t*. «. N. S. 566. a L.r. per Cockbum, CJ,, W3.
3 7 H. * N. 712. In Wri/M" v. L. * N. W. Rg. Co., 14 I. T. (N.S.) 797, wImwc

a " mere liceunee " aot under a crane from whii.'h a paclugc fell und injured him, it

wiig Kiiid that a railway rompftny muHt bo allawcd to carry on their bu^incnd on

their own premiw^ in nwh a w.iy an they (hink fit. " When tho rompuny u»ed this

rraiic it won never thought thiit any one would go under it; it waH merely uiwd in

carrying out their own mode of doing their own buninew ; how <'iin it be Haid thai

there wafian> negligence '^ I'he defendant* had a right louse the moiitdofeitive

Hlingx they liked an far as the eondiut of thoii own business wiw conecrneil, merely

com [M-nsating the owners of (foods for any mjury done thereby to auoh gootls.
'

//orrwoB V. N. A'. A!y. 6"o.,2y L. J'. {N.8.)»*<.holdBtlMt there » no duty on a railwjiy

''ompiuty which alfowe [leoplo to rnwa their line, but in no definite track, t<> uw
care to protect them. In Catcle r. (Myelf, 6 Timed L. K. 5C (C. A.), where the haU-h

of a disuaed barge waa open and [rfaintiff fell down while eruwung the burgo U)

moor hiH owR barge to tho Mumo buoy, yet, as the evidence ahowed, that tho hatch

had been (jro|>erly fastened, «a.1 that tlie bnr had been removed without defendant'.-*

knowledge, it waa held there wu no duty on the defendant to uAord further pro-

te<-tion. Miiore v. f'ity ol Tnrunto, 2fi Ont. R. 6!t n., the cabo of a park lake bavinir

been dwpencd mfo which a child fell in obviounly not to be decidwf on the pfiin '\Af

of ftidfk , Smtth
* Vv- Oarin v ^rrat, IS Keltic 509; Pritekard v. Lang, & Times L. R- <i30.

< 7 H. * N. 74f.
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But here thoro was nothing of the character. The danger wag open
and visible ; there was nothing which could be called a trap."

It is questionable whether the distinction drawn between a right Oiatinftinn

and a permission explains the cases. Tn Corby v. Hill the slates were ''onHidorfd.

on the road unknown to the licensee, while in BoIcA v. Smith, the engine
was there before the licence to use the path had been granted. In
the one case, the plaintiff took subject to the right to have the engine
there ; in the other, the obstruction was an infringement on his right,

or St least the placing of a dangerous substance in a place that he
was allowed to use without giving him warning of the alteration in

the state of things, whereby he might be injuriously affected. In
both cases, as long as the tacit permission existed, there was, as agninst
any one except the owner, a right to use the paths. In neither case.

had the owner taken proper steps to forbid or to limit the user, was
there any right as against him. It seemsi. then, that the ground of
the decision in the two cases is that in one a danger had b»'< n addt-il

without means being taken to communicate the alteration to the
plaintiff ; in the other, the condition of the way was, or might have
bee*:, well known to the plaintiff, and no alteration had been made
in it.*

Cockbum, C.J., points out the distinction between these cases
in Gallagher v. Humphre»f,^ where a passage over defendant's premises
was twed to the knowledge of the defendant by numbers of people,
and, awongHt them, by the plaintiff. The accident from which the
action originated was caused by negligently lowering goods from the
warehouse abutting on the way. Cockburn, C.J.. says :

'* A person
who merely gives permission to pass and repas5) along his close is uot
iM(und to io more than allow the enjoy "nt of such permissive right
tinder the circumstances in which the way exists ; that he is not bound,
for instance if the way passes along the side of a dangerous ditch or
alo«g the edge of a pref^pice, to fence off the ditch or precipice. The
grantee must use the permission as the thing exists. It is a different
question, however, where negligence on the part of the person granting
the pennisHion is superadded. It cannot be that, having granted
permisawn to use a way subject to existing dangers, he is to be allowed
to do any further act to endanger the safety of the person using the way.
The plaintiff took the permission to use the way subject to u certain
amount of risk and danger ; but the case assumes a different aspect
when the negligence of the defendant—for the negligence of his servants
is his—is added to that risk and danger.'"

There is a nisi priua ruUng of Wat«>n, B., in Barrett v Midland Ry.
Co.* that appears to go beyond this. The plaintiff lived in one of a row
of cottages facing the defendants' railway lines, and the occupants of
the cottages were in the habit of using a defined way across the line

' The judgment uf Bigelow. t'.J., in Hweeny v. 0{d Cotuny and Stwport Md. Co.,
U2 Miuu>. 3(18. well deurrveM atudy a>i ii cotti)ireheniiivo Btati'inent of th*- [ninoifde of
llw Irt* oil iliiM subji'ct. '

'i'hc trii« diatict'tioii." the Chief Juittiue My«, 374, "is
IliiB

: « raer |iiu).tiv<.< acquiowincf by itii uwiur or oct'upier in it rertiiiii use of hin
lirvH by iAt»r4 iDVolveii no liHbihty ; but, if he ilirtKitly or by iiui>lieati(in iaducen
i-rfS(jtotopii''''<Mjund jklms over hm prpiaittei", he thereby nHsumea an obligation that
ility wp in a a«fe condition, auitable for tiui:b Hue, und loT a breaijh of thin obligation
1:0 iH li>Ua iu damaKeM tu m pernon injiiiwd thereby." Thii dwtin<-tion, the Chief
rliistioe iwMx. iH the ^' pivot" on which the raws turn. Ca»lif v. Parin. l.S L, T.
^V S.( :(67, iompared with W'tikinn . 0. \V. Ry. Co.. M\ L J (' P MI7

' II U T. (M. fi.) tt«4. Matamr V. Unkty, 23 Times L. K. -AW.
' (IX'>«) I K A K. 3«|,

U'Atsoii. R..

ill liarrelt v.

Midland Ht/.
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with th» knowkilgt' of the <Ie(cnd»n<a, but not at a right. Pluntiff

>ue<l in renpect of injuries received while croeeing. W»t«on, B.,

directed the jury tli>t " though there wm no right of nty, "till the

ciroumiitance of people being in the habit of pa»ing threw upon the

company the rmponiiibility of using rewonable care before moving

over that portion of their line. If you think there was negli([ence in

the penxT. having the conduct of the engine, or that warning in some

way shitu' ' be given to those crossing the line under cireumstancea

of danger, of which they may not be in a condition to be fully ooiuciouB,

the defendants will be Uable." It is doubtful if this amount! to more

than a direction that the defendants an not allowed to incraaae the

risks of crossing. Because the crossers are bare lioenwes, the defend-

ants are not entitled to conduct themselves negUgentlv with regard

to them. The question of how this " responsibility of using reasonable

care "
is to be measured, ia untouched by the direction. The answer

to it is given by grilles, J ! Qautret v. f^sfton.*

In Gautnt v. Egatim i,i ueclaration alleged a general duty of the

defendants to keep thel .ad in safe condition for the benefit of any

persons that might gr i .j, without allegiiig any benefits that might

accrue to the defendani or that they had been guilty of any wrongful

act of commission, or anything that amounted to the laying a trap.

Willes, J., in giving judgment, having examined the declaration and

shown that it only alleged a permission to use a way, thus dealt with

the alleged legal dutv :
" " A permission to use the way must be taken

to be in the character of a gift. The principle of law as to gifts is, that

the giver is not re<pon«ible for damage resulting from the insecurity

of the thing, unless he knew its evil character at the time, and omitted

to caution the donee. There must be something Uke fraud on the part

of the giver before he can be made answerable. It is quite consiBtenl

with the declaration in these cases that this land was in the same state

at the time of the accident that it was in at the time the permission

to use it was originally given. To create a cause of action, something

like fraud must be shown. No action will he against a spiteful B»n,

who, seeing another man running into a position of danger, nwlvh

omits to warn him. To bring the case within the category of actionable

negligence, some wrongful act must be shown, or a breach of some

positive duty ; otherwise, a man who allows strangers to roam ov»r

his property would be held to be answerable for not protecting them

against any da^er which they might encounter whilst using the

licence. Kvery man ia bound not wilfully to deceive others, or to do

any act which may place them in danger
"

The law IB succinctly summed up by Pigot, C.B., in SvUivan v.

Waters :'" \ mere licence gi ven by the owner to enter and use premises,

which the licensee has full opportunity of inspecting, which contain

no concealeil cause of mischi >f, and in which any existing source of

danger is apparent, creates no obligation " in the owner to guard the

licensee against danger,

1 (ISlUil L. B. 2 C. p. 371 ; KfeUc T. Eaft and WeM India Dotlca. i TimM L. R.

312 |(,' A). ' ^ Ii.2C. P. 375.

3 14 ir. a L. B. 476. It had previously been laid down in Me^mtfe V. HtAenng-

Um, II Ek. 257, thel the wordu " necligenlly and improperly " aad " oontparj to

their doty " will not diapi.iBe with the neoeesity o( aetting forth facta that ahow

the duty. See. too, OeiuniJ Stoim iVocipUioa Co. ». M<initon,\i C. B. 681 ; DtU>«

V. P^ifV'-f. 2 U. & S. Mil : SrynuMt V. Maddox, Itt Q. B. 326

;

24 Dunlop. 1231.

JInbertaon v. Admmmjn.

il i
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Bur^eU v. Hieki$»tm* U very Ukn OaUagher v. Hvmpknjf. A boy itmrthUv.

of four yean Mcompuiied hii lister, who wu Roing on busineu to Hitkiiuion.

i\w defendant^ houae. A fliKht of Btepa, with railingi, \w\ up to tho

front door. A broken rait left a gap, acroMi which a ropu had buen
placed, but which had worn out. The sinter went up the Btopfi, tolling

the child to remain below. Ho disobeyed, fell through the gap and
waa injured. Lindlcy, J., rested the judgment of the Court on the

alternative
—"The defendant mwer invited such a person as tho No iiiviuuor

plaintiff to come unless he was taken care of by being placed in cliarge >»« littbility.

of others, and if he was in charge of others, there was no concealed

danger.**' Had there been an invitation on business—had, for example
the lister fallen through tho hole—tho obligation on the dcfcndimt

would have been diflorcnt, to maintain the steps in the ordinary

condition in which steps for tho purpose of approaching a houso aru

ordinarily kept.' In that ca»e, m tho words of Bylen, J. :
* *' The

knookor says ' Come and knook me,' the bell sayi* ' Come and ring me,'

and he who on proper occasion rospomls to this invitation, does so

with a nght to protection."

Tho distinction between tho two clasHOH of cases is further illuHtrated /niy v.

in /vojy v. Hedges.^ Defendant, the landlord of a tonemont house, w<^«.

allowed each tenant the privi!'- . n[ using tho roof to dry linon on. Wfferonco

The roof was fiat, with an iron n.il round the edge. This rail was, to letUM miJ
the knowledge of tho landlord, out of repair. The plaintiff, when going licomu.

to the roof for tho purpose of removing linen, slipped and caught at

tho rail, which gave way, so that the plaintiff fell into tho courtyard
below. The v'ounty court judge gave judgment for the defendant,

holding that those using the roof used it as licensees and not under
their c-ontract. In the Divisional (Vurt it was sought unsuccesHfulIy

to obtain a new trial on the authority of a Hcotvh case. M^Mariin v.

Hannay* wliere a chiUl was killed by falling through the railing of a KuUinti

common stair, where one of the baniHters waa wantinj^. The Sl-otch throuKh

case waa distinguibhablc in that then^ the atairi'two, through defeot in ^o^^f
*

which the accident happened, was a necebsaty part of the holding, stair.

which all the tenants were ef^^kd to the use of, and which had to be kept
in repair ; while in tho present case, tho roof was not a part of tho

holding, and the tenants were merely at liberty to use it as it was, and
without '^bhgation on the landlord. The plaintiff in this case and the

child in 3u-cheli v. Hkkmon had precisely similar rights ; while the

legal righbt of the child in M^Martin v. Hannay wore similar to those of

(.no sister in Burchell v. Hickiaaon had the accident happened to her.

The same absence of a legal duty to take care is ue ground t4 the

decision in BatcMor v. Forteacut? The defendant, a eontrartor, was n,aekciof r

carrying on his boainess oo his own ground when the deceased huaband ''otiMw.

1 (IHW)) 50 L. J. Q. B. lUI. In Murleg v. Oroiv, 4« J. P 360, Cav^. J. ^ya
iM to thedUtum in Oalbifihtr v. Uum-pKrey :

" I think, too. that it m douktful wlketh*r
i"'tin the fdct th»t tho injured uftnoa wan present unlawftt^j wi>«kl csruH n«tfti

^t^iicv." "I cannotthrnkthat Compton, J..i;un have been ooimutlyrAiiMrtad." Cp
ToUenkmm U>ail Board of Health, i Times L. K. 21 Very lik« BmektU

Cp.

Actf

Ah to ailve-

,t Compton, J.. i;un have been ooimutly r«|M)rt«d.

liedman T. ToUenkmm Uk^ Board of I
" -"—'.

V. MickimoH i> V»mek \. Adama, IIS N. V. 55. 13 Am. St. R. 772.
meats to childran and thu Hpeuial dej^'ee of reflponBibility attiichiBf.

2 Cp. Watte V. N. k\ By. V,k. B1. B. & E. 719.
3 lloimtm V. y. E. %. Co., L. R. 4 Ex. 254, affirmf^. " for tho

thu Court of ExubfHiuer," L. U. U Ei. 123.
4 Hm^v. LomdamandSl. K^harinr ikxlM fo. U K. 3 C. P. 331.
° • % i). O. tM. Cn. ^^ J/»*pAb» V. Uomdge. It V B. 742.
« M Maoph. 411 : rp. WrhttKr v. Brown, lit Retti* 785.

' 11 Q. B. U. 474. Hmrih v. HmUand By. Co.. lb Kettie 57. where a vh Id
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o( th« pUintifl (thu »cti(in w»» bronxht under Lonl (!«ini)b<'ir» Art),

who WM thi! w«lchm«n of neighbouring property to thit where defend-

unt'ii men wore working, c»ine to look on at the progrew of the work,

•nd. an accident happening, wa< killed while there. Doubta were

expremied whether the caae of the dereawMl roidd be put aa high even

M that of a liceniee ; even if they could, the deceaaed muit itill be

taken to have atood where he did, aubjeot to all the riika of hia being

WMe ««!««• there. Some of the expreaaiona uaed in Hatrhelor v. Fortrtcw, if taken

innH uaed In literally, aeem to go a very great way—further porhapa than in any
the Jodi- „(),„ p,^ „i the ),V„,l ; tor example. Smith, J., ia reported' aa aaying ;

" " There waa no dutv caat upon the defendant to take due and reaaon-

able care of him" -the decea«)d; and Brett, M.B..' »ay«: "There

waa no contract between the defendant and the deceawil ;
the defend-

ant did not undertake with the deceased that hia wrvanta ehould not

be guilty of negligi'nce ; no duty waa caat upon the defendant to take

'^oinnicntt^ but

Lord Giiher,

M.K., inL<
Lvrrv T.

(luM.

_, „ ^ !gUp . -

care that the deceaaed ahould not go to a dangeroua place." Theao

I'xpreaaiona might auggeat that towania a treepaaaer there ia no duty ;

but this ia not so either in law or in reason.' Where the safety of life

or limb is involved, more serious responsibility intervenes than in other

cases.' The existence or non-existence of a contract cannot be an

wholly adequate measure of the rcsi>onsibility of one man with reference

to the aafety of anothet; ' and though " no duty waa caat upon the

defendants to take care that the deceased should not go to a dangeroua

place," yet if, in full sight of defendants' servants, ho wcl« there, they

were in a different position with regard to the continuance of oporationa

known to them to be dangerous than if he were not. As Lord Esher.

M.R., says in Le lAevre v. QoM : • " If a man is driving on Salisbury

Plain, and no other person is near him, he is at liberty to drive aa fast

and aa recklessly aa he pleases. But if ho sees another carriage coming

near to him, immediately a duty arises not to drive in such a way aa is

likely to cause an injuiy to that other carriage." The same is true if

a man is driving in his own park and he sees a trespasser in front of

him. He may not in law, any more than in morals, drive over him.

An inquiry of Bowen, L.J. 'a, in the courae of the argument
—

" what

evidence is there that the defendant had reaaon to auppose that the

deceased would be at the spot where he met his death "—very probably

affords the key to the decision. Not oidy, as stated by Brett, M.R.,

in the judgment, waa there no " reason to expect the deceased to be at

the spot where he met with his death ;
" but there was no evidence

to show he waa there such a time as to enable the defendant's servants

to warn him of his danger, or to cause the duty to do so to arise.

TolhauKn v. Damt' illustrates the same principle as Batchelor v.

killwl on II nrivttto line of ri'ilway ifading to a harbour, illuatrutel the »iime |irinei|)lut.

C«Mte y. Parker, IB L. T, (N. S.) 387 : cp. Tlulcha V. TAc 0. W. fij. t'c. 10 Time.

*"nQ'''B*'D.477. .UQ.B.D.479.
a Bird v. Halbrook, 4 Bing. 628. PHrie v. Owntra of US. RoBtrpmr, (1808) 2

I. B. S«J. AiUe, 428, n. ». „„.„., j ,. ^
* Anif, liiO. CallfU T. L. <t' \. W, By. Co.. 16 Q. B. 984 ; Imdiatuipoiig, Ac.

Si. Co. V. Hora, U.S. 93 (3 Otto) 291.

> FoMtt V. ilr.l,opolilaii DulricI Sf. Co., S C. P. D. 157.

« (lliS.1) I Q. a 497.
7 68 L. .1. Q. R. 98: Crawford V. Upper, 16 Ont. App. 440. The American paw*

•re collerlrd in a note to Donaldmn 1. WUmi. 1 Am. St. R. 489. ITafter T. Jfidiim./

Jty Co., 2 Timee L. R 460 (11. L.). waa a oaM where a man uiatook the door ol a



CHAP. I.] THE OCCUPATION OF PROPERTY. U7
Fortfseue that, becauM ttu* (l^femlant w«n not nhown to have had
anv ruawii to suppoM the injiiretl pi>nHm would h*« where *he wa« when
injured, there waw no duty to takn precaution* againit her being
injurml.

The doctrinp prrvalpnt in the Tnited Statoji, and at any rate
favourably limh'A on in rana<ta,*that diiicnminat4*« betwin-ii *' public
dutiet " and " private or c(ir|Hirat« powers," i« not of validitv in Eng-
land to exonerate corporatioiti in rp»i)«it of their ownrmhip of |>arki

and hiiildingN *rom liabiUty for injurie** sustained by people uHinfi them
from their want of repair. In Enf^land. a person using a park for fwrtia-

tion, or a building provid- d for shelter, woul<l not be held a mere
licensee," but an " invitiv ' at least. The purpose for which muni-
cipal corporations HhM pftrks is for the recreation of the townsmen,
whose rights cannot b*^ tKuM whittled down. The case of a royal park
may be different. As appt^arcd in the diwmssion on the cam* of Hyde
Park railihKH in lWi7, an opinion was given by Mir R. Bethell. Sir A.
Cockbum, and Mr. Willes in 1865 on the Sunday RioU cote, that the
Crown has a right to shut the gates of a royal park and to exclude the
people. But many eminent lawyers were then of a different opinion,
based pn>bably on the consideration that the park was maintained
by public funds and for the public benefit ; certainly now no such claim
of exclusion would be advanced. In a park UkoWindKor Great Park,
or the private park of a nobleman, the v!fw taken of popular rights by
the Canadian case is probably a just one.

In two United States cases' the duty to use ordinary care to a
trcspasstM ^asserted; andthisduty is dewribed by the Supreme Court
of the Uti! .((1 States as one that " cannot be doubted."-*

Travellers un a street have not only the right to pass, but to stop
and rest on necessary and reasonable occasions, that is, provided they
do not obstruct the street or doorways, i»r wantonly injure them. In

iervicc-room for that of » wator.cloMt, and, entCTing, fell down the w«<ll of a lift

and wai killed. It wan held io the Housu of Lordi that there was n» duty on the
dofeadanti, " for the Hervige-room waa a place in which no guest of th'- hotfl \\a\\

RlghU «>f the
ppftpkin
|iitNii' rnrlu
and hulldinK*.

A ntjal tairli

diSerit.

Unititl Mtatea
I'liaeM.

Right n of

trnvcllvn.

any risht or tfgitimatc occasion to be, and into whirh no gaeet waa oKpreiutly i

impliDdlv )nTit«il to go." Lord Selborne thought it " impoaaible to hold that tho
general duty of an innkeeper to titko proper care for the safety of hia gueaU extends
to every room in hin house, at all hours of night or day, irreapeotire of the ()ueiitian
whether any auch Raeata may hnvo a right or aome rcaaonablo cause to be tbere.
The duty must, I think, be lintitod to thuao plai-«ti into which guesU uuiv reasonably
be auppoied to b« likely to go in tho belief, n-.iaonaMy entertained, that they are
entitlea or invitod to do rtn." Htadford v. .VeCtan/ Manufarturin/i Co, 24 Can
fi. C. R. 291, is the case of falling into the well of a lift, Uawlty v. Wrighl, 32 Can.
HA). R. 40, in II lift aroident i-sae where the victim waa entirely in fault, endeavouring
to get out of the lift. In .VoitntHtu v. ^iw»M, 3 S. R. (N.S.W.) WW. plKinlilT
iiHked the barmaid of a public-houxo tno way to " the lavatory," was misdirecU-d
and was injured. The iiew South Wales Court held that it was outaidu thu i«cop8
of a barmaid'a authority to direct men to the " nUi es of rouvenienoe." They wore
overruled by the High Coutt of Auritralia, 1 C. U R. (Australi") 14tt. which held
that the barmaid had thia authority. See Thf. Apolio (1891). A. C. 4mt; Mnrkit
V. Macmiiliin, 30 He. U R 137 ; Fleminff r. Endit. i.'i Rettic WH>. Ah to " duo
tiiljgenfe," nee per North, J., CoUty r. llmt, 44 Cli. U. 184. In The Queen v. ('hhi-
mignoner« for Sperial Purposes of the Income Tax, 20 Q. B. D. 549. 21 Q. B. I). »13.
it is held that under 5 ft 6 Vict. c. 3,1, a, 133, over-n»w(^mi'nt "f income-tax must
l>e found and provM ad noon after tho end of the year for which it in nHSORNed as the
iipplicant can aaccrtain it, " by u^ing all reaaonnblo and pri)|M'r exortiona." This
mny serve a» n uneci™ of translation of " due diligence."

> Sehmi4it v. T»wm of BiHin, 2« Ont. R. 5*.
» Saiiw V. Rd. Co.. 42 Vt. 3H0; Hounds v. Dtlamie, <frc Ad. Co.. 64 N. Y. 129.
3 Grand Tmnk Rd. Co. v. Richardson. 91 U. S. (1 Otto). .71. Sievert r. Brook-

fieid, 30 Can. S. C. R. 404.
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a Maryland case* a foot passenger on a city street, sat for a moment on
the door sill of a house fronting on the street to tie his shoe, and while

there was injured hy a brick falling from the dilapidated wall of the
house upon his head, which was within the street line. The Court
held the owner of the house liable, adding ;

*' A ruined and dilapidated

wall is as much a nuisance if it imperils the safety of passengers or
travellers on a public highway as a ditch or pitfall does by its side."

In Harris v. Perry,^ an invitee was injured while being taken a
gratuitous ride on the defendant's premises, where the dangers to which
he was exposed {known to the defendant's servants) were greater than
they appeared to the invitee, who was injured and brought an action,

affording hhu The distinction was taken^ between the niea«jure of duty towards a bare

^^' '*"*
licensee " where the hcensor accepts the duty of carrying him, from
what it is where he merely permits him to pass through his premises."

This appears well founded. There is the difference between permitting
to use ornot troubling; to forbid the use, and suggesting or inviting tho

use. This latter carries with it the imphcation that nothing is known
of particular perils.*

Speck) fea. The circunistances of tenement houses suggest the consideration
tares of tcne- of the duty to maintain the common staircases and passages. The
""""

ordinary relation between landlord and tenant does not satisfy the
requirements of this case ; for there the tenant has full control, here

only user with others. The possession and control is in the landlord,

who prefers " to make one passage way for all rather than one for each."
He holds out an inducement to all who need such accommodation to

come and pass over this passage, which is a way provided in the same
sense as a man provides a way for his customers to his place of business.

I'his being so, '^ the same implied covenant to keep in safe and con-

venient repair must exist as much in one ise as in the other," and the
use of the hall and staircase, for the purpose of enjoying visits, is by
necessary implication within the reasonable intent of the demise of

the rooms.*

This was held good law in England by the Court of Appeal in Miller

V. Hancock,* where the landlord's liability to repair was denied on the
ground that the owner of the dominant tenement (so the tenant was
called) must do such repairs as may be necessary for the enjoyment
of his easement^ Bowen, L.J., met this by citing Lord Mansfield's

dictum in Taylor v. Whitehead,^ that " by the common law he who
has the use of a thing, ought to repair it. The grantor may bind

» Murrap v. M'Shane, 52 Md. 217, 36 Am. R. 367.
a (1903) 2 K. B. 219 ; Powell v. M'Glynn (1902), 2 I. B. 154.

3 L.e. 225.
4 Cp. ThaUhft V. a. W. Ry. Co., 10 Times L. R. 13, per Lo.d Esht-r, M.U. ; Lax

V. C'lTpiiralion, uf Darlington, 5 Ex. D. 28, 32 ; und a New South Wales uaao wliero
H man wiiB crunhod on the top of a lift, McFerran v. HaruUe, 3 S. R. (N.S.W.) 445,
where the decision might very well have been othrrwise. Mountney v. Smith,
1 C. L. R. (Australia) 146, reversing 3 S. R. (N.S.W.) 668. Ilarria v. Perry is dis-

tinguitthed Nightijignle v. Union CoHiery Co., 35 Can. 3. C. R 65.
6 SairyfT v. MrOHlicuddy, 10 Am. St. R. 260. In M'Martin v. Hannay, 10

Mnrph. 411, where a, rh.i.1 waa killed by fulling through the railing of a common
stair where one of the bnniHtors wa» wanting, the proprietor was hetd liable on the
ground that notice of the defect wa» brought home to hia factor. Dri«ecll v. Partiek
Burgh CammutiiiinfTM, 37 Sc. L. R. 274.

« (im(3) 2 Q. B. 177. Mnrshall v. Industrial Exhibition, *c. of Toronto, (I901j
1 Ont. L. R. 319, whore the plnintifT watt licensee of premises under an agreement.

' Pomfret v. Ricroft, 1 Wms. Saund. 321. R. N Buckley di Sons v. N. Buckley
di Son§{\RQH). 2Q. B. 60H.

s 2 Doug. 745, 749.

Milter V.

Hnnewk.



OHAP. ,.] THE OCX:!UPATION OF PROPERTY. W.)

with his tenantaUr^TLToTeerth: silrr;"' "" '''' ''"'^''';''

staircasoT" but this ha', s^nlT'
™«''

'"i™!'
right to repair the

to the tenantt SL'fttTtlel^^^^^^^^^
'^^'^^' - -^X

in the House of Tni-,1.' r„,j r'lj " ,
^,^'>'* "> » ^Scotch case "Uiroase.,

™^Vf • .^^T^^i " *<**«'^" • Th-i distinction [s between the
^*°'"'""' '•

7^Z KkHhr^ ^r*"'-,, ^'
™"''' '"'™ been bound to knofttt

is aTulv from ^.i; rr" "''-"""^lyg^t ^t of order, and that there

Jatent defpnt wW 1,''','"'
"'f.'''

^-^ investigate, and there was some

duty on him; if he did not discover what he ought on investiMtinnto have discovered, then he would be liable for the consequenclfs>

» (imu K B ^ih I
'^""P'"" ^'%> I-

Uoyd (1801). 2 ch. sis, 527.
' 1806 H t 1} 91, ,

•j^'''" '•'*"•"*. 2 Dow 390. 300.

2 T
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Axford V.

Prior: the
CAM of " a
puofit " And
not of " a
visitor,"

Resorting to

premises on
business

purposes.

Pamaby v.

Laneatter
Camd Co.

Ckaptnan v.

Bolhyvtl and

Fairrie com-
pared.

;,-ai;^ :.

There is at first sight some difficulty in reconciling Axford v. Pn'or'
with Southcole v, Stanley- and ColUs v. Seldenj^ Plaintiff entered
defendant's inn without speaking to any one, and not for the purpose
of ordering refreshments, but to wait for a friend who had not arrived.

Part of the floor of the parlour of the house had been taken up, leaving
a hole about four feet square, and the carpenter was still at work upon
it. The plaintifT walked into the parlour, and felt into the hole, which
he swore he did not see. At the trial, the plaintiff got a verdict, with
£30 damages. The Court refused a rule, sajing there was no ground
for a non-suit, and that, as the judge, who tried the case, was not
dissatisfied with the verdict, they would not be justified in interfering

with it. The declaration, however, averred that the plaintiff was
" lawfully in the said inn as a guest," and the decision of the Court
was probably no more than that it was matter for the jury to say
in what capacity the plaintiff was on the defendant's prrrnises, and
that they could not disturb the verdict of the jury when the declaration
alleged a cause of action, and the judge at the trial was not dissatisfied

with the finding of the jury. In Soutkmte v. Stanley the declaration
alleged that defendant " invited the plaintiff to come as a visitor,"

thus showing no cause of acrion on the face of it; while in Collig v.

Selden there was no averment beyond the general allegation that the
plaintiff was on the premises at the time of the ajccidont.

The judgrnent in SotithcMe v. Stanley goes no further, then, than its

direct decision as to the position of a visitor.* Before that decision—
indeed, as early as the year 1839, in the well-known case of Paniaby
v. Lancaster Canal Co.*—the liabilities attaching to carrying on busi-
ness, and the consequent invitation to the public to resort to the
premises where business was carried on, were considered in the Queen's
Bench, and on appeal in the Exchequer Chamber, The company
had a canal, and took tolls oh it. A boat havmg sunk in the canal,
the difficulties of avoiding it were very great. By the company's
Act it was lawful for the company, in the case of a boat sinking in the
canal, to weigh it up, and retain it for expenses, but the company
did not act upon their powers ; by reason of leaving the sunk boat
in the canal Parnaby's boat navigating the canal ran foul of it, and
was injured. Both Courts held that though the exercise of the statutory
power conferred on the canal company was permissive, yet the com-
pany were liable on a common law principle that the owners of a canal
taking tolls for the navigation are bound to use reasonable care in
making the navigation secure.*

The comparison of Chapman v. RothwelV with Wilkina<yn v. Fairrie}
will enable us to distinguish the risks against which ic is imperative

I 14 W. R. oil. 2 I H. & N. i47. 3 L. R, 3 c. P. 495.
* This is miinifeBt from Siiidys v. FIotchtc, 47 L. J. C. P. SOS, where tlie claim

wiw affainHt all hotel-keem-r for injuries caused by the fall of a ceiling in a room
of the hot«l while plaintiff " wa.s using the said hotel as a guest for reword to the
defendant."

6 11 A. & E. 223.
fl In Monaghan v. Buchanan, 23 Sc. I* R. 580, the bow rope, by which a steamer

was secured to a pier, was let go before the gangway for paitseiigerx to pass on
the boat waa^removcd, and plaintiff waw thrown off and injured. Held, that " the
safe practiceTis to see the gangway withdrawn before the bow rope is thrown off,
and the tide forces the boat a head away from the pier." and this should have been
adopted. The^pUintiff recovered. Cp. John v. Bacon, L. R. fi C. P. 437 1 Timbrell
V. Wat'rhouae, 6 N. S. W. R. (Law) 77.

7 (1S5S} EI. B. & i:. U-.S; Uwwn V. Wood, 22 Ont. R M.
• (1862) 1 H. 4 U. 633.
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»?„n?„V ^M^" '?™«J
<:««'. «.t'?P-d"or in the floor of a paSag^M."^"'"

along which the wife of the plaintlfl was passing as a customer ™fm •"*
left open not properly guarded and lighted, whereby she fell dom^fc
on bZ™ln J"

"" '"?• •
'^' P'r""' «"'"8 along a dark pa^a^ S-CX-on business fell down a staircase. In the one case, the plaintiff™ »"""*

held entitled, in the other disentitled, to recover. The gfound of thedistinction is reasonable and obvious
; since ordinary accidents, sucha. falling down stairs, are to be imputed to the carele^ness oi mis

«^hl?l f'',7«««''."''.le accidents from unusual covert danger,such as that of falhng into a pit, are rather referable to the neglectto give adequate warmng of their existence,'
*

The leading case, however, on this branch of the law Is Indermaur ,^

there was a shaft, „ece«ary, usual, and proper for the purposes of thedefendant s business When it was in use it was sometime^ necessar"

fh»fliT^M 1™"';^"°?' *!"" '* '•'.''"''' '"' "P™- J« »"« not necessab:

;„^,V. f fU ^, ^ u^ "w" "?' '" "'"
•
»'"* '* ""Kt". then, "'ithout

injury to the bi-siness, have been fenced. The plaintiS was ok the pre-mises testing a gaa regulator supplied by his employer to the defendant
and, without negligence on his part, fell down the shaft.

The common case," says WiUes, J.,» " is that of a customer in . wm,. , .,shop
;
but It,s obvious that this is only one of a class

; for whe her t i.

'

the customer IS actually chaffering at the time or actually buys or not

r't'lJ?"^'"*
*° ?" nn''™'>ted course of authority and practice'

entitled to the exercise of reasonable care by the occupier to preventdamage from unusual danger, of which the occupier knows or ought
to know such as a trap-door left open, unfenced, and unlighted." .The class to which the customer belongs includes persons who go'

whJ^ ""7 volunteers or icensees, or guests, or servants, or person^whose employment is such that danger may be considered as bargained
for, but who go upon business which concerns the occupier, and upon
his invitation, expressed or implied. And, with respect to such a

/M '= S**"";; ' ''"<"'' "I",^••t'ogoahed in Paddock v. .V. E. X„ („ i« T T
!^^y^;'i£ UTii'jz siri^s;; --£- -Ki^^^^

i; SfVk
^'•'"e" '• 1 «"' « hamper t.ken out of , train ail" „]„„! ,t th„"ido ot the line «ome distance from the vlat'otm but »heiB fh.,, „ "^

.

Hd. Co.. 18 Ont. App. 37.
^' '" *' ''"" ' """"' ^""•t

' (1S6«) L. K. 1 (1 P. 274, in the Bx. Ch. ', B 2 C P 'll 1 In «„// „^j j
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visitor at least, we consider <t settled law, that he, using reasonable
care on hia part for his own safety, is entitled to expect that the occupier
shall on his part use reasonable care to prevent damage from unusual
danger, which he knows or ought to know; and that, where there is

evidence of neglect, the question whether such leasonable care has been
taken by notice, lighting, guarding, or otherwise, and whether there

was contributory negligence in the sufferer, must be determined hy a
jury as matter of fact." '

In determining what precautions ought to be adopted in individual

cases practical difficulties will often arise; the discriminating line,

however, is indicated in Crajter v. Metropolitan Ry. Co.,'- " between
suggestions of possible precautions and evidence of actual negligence
such as ought reasonably and properly to be left to a jury.'

In Smith v. Lmidvn d: St. Katharine Docks Cn.^ the duty of the occu-
pier i% held to exist independent of privity. The company there wen'
the ovners of docks, who provided access by means of gangways to the
Vi ^^sels there. The plaintiff, going on a vessel for business, saw the
gangway, and, proceeding upon it, fell into the water. The defendants
were held liable ;

" for the gangway being placed there as the means
of access to all iwrsons having business on board the ship, it amounts
to an invitation to persons he.ving business on board the ship to go
upon it." The rule, then, may be thus stated, that persons inviting
others not only on their own premises, but upon any premises, are
answerable for anything in the nature of a trap existing in the means
they afford for going upon such premises,* or while they are there.*

The test of an act done for the common interest of the parties was
subsequently, in Holmes v. N. E. Ry. Co.,* used to discriminate the
position of a licensee from that of a person on premises to whv m a duty
to take care is owing " As soon as you introduce the element of busi-

ness, which has its exigencies and its necessities, all idea of mere
voluntariness vanishes."'

In Lax V. Corporation of Darlington,^ Bramwell, L. J., thus cxprtascd

1 Dolan V. Burnet, 23 Rettio 550 (defeoti"e condition of shop floor), distinguinhed

,

Piilerson v. Kidd'n Traa'eea, 24 Rettie 99 (latent defect in floor of granary) ; Wt^oon
T. M'Leuh, 25 Rettie 1028 (workman using rotten planks lying on premisca inHtcail

of bringing hia own).
a L. R. 1 C. P., per Montague Smith, J., 304; Longmore v. 0. If. Ry, Co., 11)

C. B. N S. .'83 ; G. W. Ry. Co. v. Davies, 3» L. T. (N.S.) 476 ; Wood t. Canadian
I'aci/ie Ry. Co., 30 Can. S. C. R. 110. 3 L. R. 3 C. P., per BoviJ], C.-T., 332.

* In Walkins v. O. W. Ry. Co., 46 L. J. C. P. 817. Deaman, J., held that a pu«-
wnger'H friend is not in the position of a person barely licensed, but when iiei'ing

hia friend oft is " on lawful business in which the passenger and the company have
both an inteicat " ; and in Thatcher v. The. O. W. Ry. Co., 10 Timas li. R. 13, Lord
Enhct, M.R., said :

" If a jterson was on the premiflea of another with that othcrV
i-onsent, the laltcr had a duty to take reasonable care not to act in sueh a way
lis to cause personal injury to the former." In York v. Canada Atlantic SS. Cn..

22 Can. S. (!. R. 107, a woman fell off a wharf on her way to meet a passenger ex-
pictt'il by steiimer ; Sj^rkc't v. XorUi Coast Stmm Nangntton Co., 20 N. R. W. L. 11

371. 6 Hfirrig v. Pirry {IWS), 2 K. B. 21i).

6 L. R. 4 Ex. 254, in Ex. Ch. L. H. Kx. 12.3. In the Court of Exchequer.
Channel!, B., says, 25fe :

" In one fcenso the plaintiff was a licensee, but he was noi
a mere licensee, and the word mere hits a ve^y qualifyinft operation." Romer, L.J.,
infianl WarrandCo. v. London Coiij,!yCouiittl(lQ(ti„ 1 K, B. 721, quotes Vaughiu!
C.J., in Thomas v. SorreU, Vangh 351, where, sjieaking of the ceneral effect of ii

liccncis he says 'hat " a disi)enaation or licence properly pasaoth no interest, nor
alters or transfers propeity in anything, but only makes an action lawful whitli
without it hAd been unliiwrui." A litxTurc to do Bomcthing in its nature pcrmancai,
OB to erect a buUdiog. when acted on is iricvocable, Liggins v. Inge, 7 Bing 0S2.
was followed in Plimnur v. Mayor, A-c. of Wellington, 9 App. Cm,. 6it9.

7 ]* a 4 Ex. 254, per Cleaaby, B., 259, s 5 £1^. D. 28. 34.
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™» not safe, if there was a danger that was not „W m to any person I" <'^'' »'
com. ig there, that person ought to have been warned against it and T"""'

£e ?^
^Th. d^"'^ ''•"'.'r"™

»' 'hing, is suoh that there is danger

have found that the place was dangerous, and. therefore there iij
of neghgenre or misfeasance but sin.ply upon this g ound that theyhave not done their duty to their customer n apprising him that therewas danger m his accepting their invitation and alh,w?ng him to me
fion o tfTk- > " P/°?' ^ "emselves." The ease ndsed the ,„" !

Zr^ 1
•
"^ "/ *''" '"'' "f • """ket for the death of a lowinjured by jumrang a dangerous railing in a market place. Brett I, I

/T,°.f°^r'™.
''",'

'i;°
'J.'''''"'lants were under tL liabilitv-;,n«;i

S^att e Th "fi'7°'
"",";.*"« " """"""bly safe place for the standingof cattle. The finding of he jury is that they did not do so ; therefore

in my opinion, the defendants are liable
"' '

White V. fmncc' raised for decision, not what the duty to a person m,„ .

mt :!? ^"""7 "-'" "!5' ^'^ ™^'''' '''""^ ''y "'" earlier c'ass - F™!:
Ir™ „ fh

'"•.™™ta>.ce3 outside eitpress invitation ,vill confer upon a

Cr. \^^^J r°' 5 '"^?"r '^ "™"''»1 "^'""an out of em'^^.loy"ment saw that defendant's barge was in charge of one man oijy aminot of two as required by the rules of the Thames Conservancy lioard

omis±"^'^\' "'?' ™,"'' defendant's premises to pointVut theomission, and to get eniployment. He wi referred to the foreman,who, he was told, would be on the premises the ne.xt day Returnrnethe next day he was injured by the fall of a bale of goods from a wae^house trap-door The Court held that he was on the premise, ™nirw,d
ZT. '",?'* ''""'

''I"
'!'"!!""' ""^ *>>= '1'''=^'"'''"' h"'' an inhere!

"i
and so could recover. A similar decision was given in a Scotch case, .s,.„,.h o»,. .

klti^^l'/J" "'''T'"^
™''«<' premises on a dark evening to buy SjT'

>y one of the workmen to a
''"''"•

^It'^t "L 'k^""^'
""? ™f. referred by one „i jne worKmen to a

'

clerk, who told him that they did not sell them
; on his way off thepremises he fell down an open hatchway and was killed »

iVicofaon V. Mam^drew,' another -Scotch case, is governed by dif- v,V«i™.--ferent eonsideratK-ns. Pursuer, a mason, had lent a shovel to a tdlow- M^r;:..
workman, and wishing to reclaim it, climbed a ladder and passed alZa scaild^d erected, not for masons, but for joiners. It was not alle-edhat o her workmen than the joiners were in the habit of using thescaffolding with the permission of the defenders, or that they had
.jccasion to use it. Through the defect of the scaffold the pursuTr was

,n b^'.J " ""' ''?' "f"^v'?."
''»^'' P'"'''^™' (In«li»). that there

Irlt ^ ?"y eomnion law liability, the scaffolding not having beenerected for the use of the masons." If this view of the facts is right"

n
'/'''

''i, *;?• ^"H""'' V. Dahiclr, 12 Q. B. 439; al.o Pilt*ur„h ?„„/)l „

114 ?,^St Ai i7mi ,t! %"""""" <-"""iJ"«i in oh 0/ .4/(„™, V. t,.,..

' 2C. pT D,' 3ns. * •
'

"-' •' ''"' ' " ""

.r.li,M4^
" ''"'^'' '* ^"'"' "'^' "'"' '» """"'H '• «»*». 1 C. L. R. (.A„,.

< (lOSsj IS Rettie 8M.

i

'
I
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EtvrtHl,

ItndJcl y.

Bowen, L.J.,

in Thrmtu v.

Quartfrtnaine.

Boyd diHtiii-

giii»)iiil)lo.

the (lifrrreiiie botwoon ibo two coarh iti that twtwcni a lirenfteo and a
trespasser. In the former cose the dealer visited tiiu pruuuwjH on a
purpuMo uuiuiDoii tu hinutelf and the owner of thoui. In tho latter,

the mason's user was without reference tu the owner '^f the premises,

and purely for his own convenience.

In (yNeill V. Everest^ the decision was in favour of the defendant
on sperifil facts. Defendant, a master lighterman, contracted to convey
goods to a ship, and supplied a barge for the purpose. He contracted
with another person to tak*^ his barge to the ship and return it when
unloaded. Plaintiff was employed by a stevedore to unload the barge.

In tho course of unloading and after dark he fell through the hatchway
of the cabin, for which the defendant had not supplied a cover, and was
injured. It was held tha^ the defendant was not liable, as it was no
part of his duty to supplv a cov^r for the hatchway.

The case of Mansfield v. Baddcley* is one very close to the lino.

Flaintitl was employed by the defendant as a dressmaker. It was no
part of her duty to go down into the kitchen, but on one occasion she
went there, at the request of the defendant, to fetch something up.

As she was leaving the kitchen, a savage dog, which was generally

tied up. rushed from under the table and bit her leg. Plaintiff was
aware that a dog of this kind was kept on the premises. Tho county
court judge nonsuited, on the ground that the plaintiff was a servant
and knew the <IiMpoHition of the dog. The Court held the non-suit
wrong, as the risk " was not incidental to the service."

If the plaintiff sustained the injury as a servant, it was undisputed
that she knew of all the surroundings ; there was no concealed danger,

and no circumstances known, or that ought to have been known, to
the defendant of which the plaintiff was ignorant ; while, if she did not
sustain the injury as a servant, the question of whether the risk was
incidental or not could not arise. ^ The duty of the occupier of the pre-

mises is, then, to protect the invitee from all unusual risKs ;* yet, from
the undisputed facts, it is evident that the plaintiff knew of the existence

of the dog and the savageness of its disposition The possibility of

the dog's being loose could not be called an unusual risk, for it was
distinctly alleged that the plaintiff had knowledge of what the practice

with regard to it was, viz., that it was generally tied up. The law
applicable is thus stated by Bowen, L.J., in Thotnas v. Quarlermaine :^

" Where the danger is one incident to a perfectly lawful 'i-^i^ of his own
premises neither contrary to statute nor common law, where the

danger is visible and the risk appreciated, and where the injured person,

knowing and appreciating both risk and danger, voluntarily encounters
them, there is, in the absence of further acts of omission or commission.
no evidence of negligence on the part of the occupier at all." In Smillif

V. Boyd,* the dog was habitually shut up while the pursuer was on tho

premises, whither she went by - 'le permission and on the invitation of

1 61 L. J. Q. B. 453, See ante, 04. a 34 L. T. (N. H.) (190.

9 But quaere, must not the pkintiff be held to take not merely the mks inni-

clcntnl to the wrvice " but all the knotcn liaks " on the defendant's prcniiHe.-<

:

Broota v. Courtney, 20 L. T. (N. 8.) 440.
* Chapman v. Rothieca, EI. B. ft E. 108 ; Wilkinson v. Fairrie, 1 H. ft C. 03S

:

Smith V. London and St. KtUtMfine Docks Co.. L. R, 3 C. P. 320.
» IS Q. B. D. 097.
* 24 Sc. L. R. 148. The busineas which will ordinarily jostify an entry on

premisefi in the abBence of an exprma iavitation or an engacemeDt for serTiriM
must be the ordinary buainesa of the occupant, not that of the plaintiff (for ezcop-
tiooB to this nee Bac. Abr. Trespua, P): Bigelow, L.C., on Tortu, 705.
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the defender's wife. On tli» thy o( the ortidiiht thu dou wu« \H out
before the pursuer hud le.'t the preniises, and hit h.T. The only point
was whether the pursuer's licence hud tcrrninuted before she wus l,itten
or the dog had been released while her licence wus yet unexpired. The
latter having been found as a question of fact, the liability ,:l the
defender followed.

A great diversity of opinion was caused by the oaso of U „»//<•,/ v. H-»«tf,„v
Milropohlan hutrui Ry. fo.,' on the following facts: The plaintiff ".imiM,,,,
was a workman m the employ of a contractor engugcd by t'lo defend- ".'''"" "»
ants to execute certain work on a side wall r,n their line of railway in u

'
"'

dark tunnel. Trains were pasiiing the spot every ten minutes, and the
line, being there on a curve, the workmen would not be aware of the
approach of a train till it was within twenty or thirty yards of them
the space between the rail and the wall, on which the workmen had
to stand while at work, was just sufflcii-nt to enable them to keep
clear of a train. The place was wholly withcmt light. No one was
stationed to give notice of an aj)|)roaching train. The speed of the
trains was not slackened when arriving near where the men were at work
nor was any signal given. The service was one of extreme daiiLnT
and, while the plaintiff was reaching acr<«s the rail to And a tool he
hacf laid down, a train came upon him suddenly, and struck uiid
senously irnured him. On a previous occasion, when similsr work
was being done, a look-out man had been stationed to give warning
of approaching trains, but this precaution had been discontinued '

In the Exchequer Division, Kelly, O.B., and Aniphlett, B . gave Th. .»» in
ludgment'^ for the plaintiff, on the ground that a look-out man had ""> '«
formerly been employed to warn the workmen of their danger and ''r'"" '"

that after the accident a look-out man was again employed, so that
""""'

the jury might hence reasonably infer negligence. On appeal the
judgment of the Court of Exchequer was reversed by C'ockburn t' .1

Mellor and Grove, JJ., Hellish and Baggallay, L.JJ., dissenting'
' '

The point raised was whether, on the facts as stated, there was Tl,oo».o
evidence of negligence. Cockburn, V.]., considered that the plaintiff '»'''™ H'"
was working either as a servant of the company ; or was on their pre- i'"""

',''

misea, not only on lawful business, but by their invitation. If the cSkbun,
f .ner, he must be taken to have been aware of the nature and character l-'.J.'". > i. .-.

. the work and its attendant risks when he entered upon it. If the
latter, he had full notice of the risks, and yet chose to remain. Mellor
and Grove, JJ., considered that there was no implied obligation on
the part of the company to provide a look-out man, as suggested by
the Lord thief fiaron

; that, as there was nothing done or omitted by
the company in the working of the line that varied from the ordinary
way, if the plaintiff thought there was danger of an unusual character
in the nature of the work, he was free to have stipulated for preiautious
or to have left the work altogether ; and that, as neither mismaiiage-

j>l\^^''lL^J'' ^rJ^'^"'!!i'''''' "" *"• «PPr»"'l " Ara'* V. Bctlo,,. J-c.
11,1. Co.. IJO Mam. 580. Cp. Jt,J,„l,on v. Adamion, 24 Dunlop 1231. an accidentammg from a man, who had boeii cm|.loyc<l on worka twenty yean, falliua from
a bridge within the wocka, wh ih w,„ unprotcclca by any kind of Iiacamt, andwa« »cou.tomed t„ be unhghled, although there was a (ami. ; also Claif, kdmini,.

rT; •""f*™"™ ?'^ JMnnUi Rd. Co., iv Am. K. 3114, where a railway brake.manw™ killed by oolhsion with a low briilijo while utan.ling on the top of a car at niaht
Lp. Cjjc, 7. S,ncla„. 23 Se. L. B. 303 : also Hi,g v. Amlin, 15 Am. St. R. U13

1 lyom the jadgmentof Cockburn. C.J.. 2 Ei. D. 3SS, it appeared that the plain.
'

i"o
™''" *''r'"°S '»' • fortuight before the accident happened.
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iiient nor niisi-nmluct eiiauod, hiu the hiiftiiieHM wa»« (-oinhif-teil in the
wrnaX way, with in\\xa\ meaim of knowtcilge on all mU^n, the plaintiff

could not recover.

Haggallay, L.J., dissented on the grouml that the plaintiff was the

J
, servant of the ctmtractor, and that the rnup could not Imj diiitinguisheil

fron» Indermaur v. Ihwiex ; also that " the real question in whether
the company's train was run in such manner and with such precau-
tions that the plaintiff was not exposed to any undue risk ; and this

was essentially a question for the jury." The learned judge seems to
have overlooked the preliminary, that there must be evidence of

negligence before any question can bo left to the jury. Mellish, L.J.,

also dissmted, as he considered thai railway companies are bound
to take reasonable care that the servants of contractors are not injured
by passing trains, and that the fact of the phintiff having worke<t in
the tunnel for a fortnight without making any objection, and without
abandoning his service, was not sufficient to raise a necessary inference
in point of law that he consented to their running their trains as usual.
This, too, assumes that a contract to work in the normal conditions
of working the line is not good.*

" I think," Mellish, L.J.. adds, assuming that he did understand
what the risk was which he was running, " he is (untitled to say *

I know
I was running great risk, and did not like it at all, but I could
not afford to give up ray good place, from which I get my livelihood,

and I supposed that if I was injured by their carelessness I should
have an action ugainst the company, and that if I was killed my wife
and children would have their action also.'

"

Later cases' have conclusively shown that a workman is entitled
to say this in the case of an alteration in the conditions of his employ,
ment. The present case is different; for to allow a workman to
accept work in circumstances of risk and when he has entered on it to
say :

" I know I am running great risk, but I cannot afford to give up
my good place, and I suppose if I am injured I shall have an action
against the company," would be to permit him without communicating
with his employer to vary his contract and to diminish the risks by
reference to which his remimeration is fixed, or at any rate the com-
petition for his employment ; though another class of cases denies to
the employer the nght of increasing the risks without the most un-
equivocal making of a new contract.

In Thrusaell v. Handyside,^ Hawkinj, J., distinguished Woodley v.

Metropolitan District Ry. Co.* A workman was directed by his em-
ployer to work in a particular place. The defendants were contractors
working above the place where the plaintiff was engaged at his worlf.
For some time the defendants' work was carried on in a manner that
obviated danger of injuiy, but subseqmrUly the plaintiff's employers
required the safeguard which protected the plaintiff to be removed so
that they might more speedily accomplish their own work on which
the plaintiff was engaged. No other safeguards were substituted.

1 In MacCarthy v. Young, 6 H. A N. 329, it waa derided thftt a anrvant hud nn
greater rififbL than his master, where the master was the gratuitous !»ailcc of u
defective Bcaffolding, of whoa© defects the bailor wm ignoiant.

a E.g., Thomas v. Quartermaine, 18 Q. B. D., iter Fry. L.J., 701. expreaaing con-
cnrrenre with the view of Cockbum, C.J. ; Smith v. Baker (18i)I) A C 325 Op
Mcmhrry v. G. W. Ry. Co., U App. C««.. per JvorJ HaUbur , C, i»4. and per Lor<i
Herachcll, 1)12.

^
M 1 888) 20 Q. B. D. 369. Cp. Casey t. SiruJair. 23 Sc. U K. 305.
« 2 Ex. D. 384.
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Plainliff cninplainml to tho detemlontii' f.ir,.|imii t,l tin' 'Unncr from
Iheir operations to which he waa oxpcBPil, liiit withimt rwiult, tluiuKh
It WM proved that natiafactory procaiitinna ramlil huvo been eaiiily tnl(cn
If desired. PliiintiH waa injurmi by tlici falling of an iron holt from
the work carried on by the dotendanta above where he was p'aonl
and brought his action. An appeal by the defendants f -. the
countv court was brought on the ground of tho iilontity of tho case ith
Wiwdle,, V. AlrtrnpnlUan DUIrirt Hij. Co.' Hawkins, .T., ho /er, DUlin„„i.l„.,l
polntml out that in Woodleij't e<ut tho plaintiff was injured through a '">'" "".(/../

regiilarly recurrent danger, which tho exercise of foresight woulil have
'""".

obviated
;

while in Thriutdr, com the danger was iiiUTialttent, andSX''.'
not to be avoided consistently with a continuance of the employment
In addition to this, it may be notcil that, in Ifoorf/cy'. m.c, the running
o( the trains was in the onlinary course of business and without negli-
gence, and the duty sought to be imposed upon the railway company
was that of taking extra precautions to secure the safety of tho work-
man

;
while in ThrmM't cote an ordinary means of doing the work in

k j'?~ '" ""'"' '" ''" "'' *'"''' ""'' '" ''""' ""^ P'"'"' * '"''"'' "'»«''
had been erected which was called a gantry "=- had been abandoned
tor other means not safe. The removal of tho workman in II ,jorf/cy'»
rate a not paralleled by the alteration in tho mule of doing the
work, since the cessation of extra precautions ilifferi widely fn..n
the abandonment of ordinary ones.' Neither <locs tho fact that the
abandonment of the first mode of working was at tho rer|Ucst of the
plaintif! s employers affect the nature of his chiini. which appears almost
identical with SmUh v. Baker.' That a workman's employer has for
his own purposes made arrangements with third persons without
reference to his workman cannot, in the absence of special circumstances,
alter tho conditions of the workman's emplovrncnt. It remains that
a dangerous method of working was ilcliberately undertaken, with
the effect of injuring some one who hail not contracted to cmouriter
the risk, and who, therefore, became entitled to recover in rospett of
his injury. In this view Woodky's case has little, if any, boarina on
the present.

Some American cases may be shortlv noticed, as thev raise question'; Amerlcnnon which there are no reporteil English decisions."' " It is „ very oa"e» n.u
ancient rule of the common law," says Gray, C. J.,« " that an entry upon "?"r<-<l l>y

land to save goods which are in jeopardy of being lo,st or destroyed by .uXri'ir
water, fire or any like danger is not a trespass." •' As individuals may
thu.s enter upon tho land of another, firemen mav do so for the pro-
tection of property, officers of the law for similar purposes, and under
proper circumstances for the arrest of offenders or the execution of
(Timmal process. The right to do this may be in limi, ion of the
more general right of property which the owner has, but it is for his
protection and that of the public." A later case improves on this and
holds that it a police officer enters the premises of a private owner,
at the retiuest of a tenant for the purpose of arresting a person there
engaged m disturbing the peace, he may maintain an action against
the owner of the premises, for injuries received while leaving with
2Ej. 1)384. 1 20g. I!. l).3(il.
> Allog.th«r ,p.rt from the fact thit i,. W,,rdJ..j:n=. ,h» |.>,k-.,nt m.,a h»d notl.ofn eraplojKl ,„ the «ame work, but per Kelly, C.B., 2 Ki. l>. .186, • on some former'KTaaion, or on some ottier part of the railway."
M181)l)A.a32o. » .So far as the Winer's researches go.
" I'ToftoT V. Adnmn, 1 13 Mass. 376.

"
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the offt'iidcr in timttHly, from tlieir defective condition, in ft reeMct
nrit iittributiilile to thu tenant.' Hiivlt in thi* head not*'. Tim huto
d(i lint iH'ar it nut. Tli«' dt'fcctiv** cundiliun wan in tbi< entry l<> the

pminiM'H; the duty tii ri'pair wait found to bn on thr dpfcnduit; ami
tho officer wHH on the prenuMvH in puntuance of hiii public duty.

In Maine it haa been held thtt a Cuitonia officer MArrhing for

mug)|[leni on a whnrf without a lanteni and who fell into the water
through an opening negligently left ungiiardeil and unlighted could
maintain an action, and that cuntrilmtory negligence could not aucceu'
fully be alleged. Rince his duty in Mmn-hing for smugglers rendereil it

necessary for him to keep himself concealed.''

Letter carriers and water inHpertnrs apparently in America enjoy
immnnities of their own. In England their position is that of any
other'pcrson coming on premises on busincH with the occupier'

1 Uaroffdr. f/ndfrrif, I^M Mamm. SIS. Ttw Jii4li(rt>Pi.t Ik by HuIitM'm. .F.-.....— - ... ..
^f-^iI Low V. tiraini Trunk f-

fmrn Sealt v. tAmd>m .( Si. A'n.

» Anlf. 4411.

72 M«, :IU. Thr KniilUli nil** mAV Iw Bitthocnl

nf l>i<rkf'n,'AH.kV..aM\.



CHAPTER 11.

WATKIt AN-Il WATEllOOUllSKS.

Thk rolloction, dintribution, ami u«or of wator on a man's pstato niw
<iuo»tion» of <lifliculty wiHi roforo • to the cxiTiim of loiitrol over
proiirrty that mu»t Iw dealt with hero.

There i» no proiwrty in runniiid wate..' Tliat there iiliould lie a N.. nto,,Tiy
property hxed in running water, says I'allis :' "

I cannot bo driiwn to '" ""'"mt
that opinion, for the Civil Law says farther, ,/i«)rf ajua jtro/liitnii mm """'

ma»rt in certo loco, trd procul fuil extra dilwmtn ejm rufun jlmiirn vtt
ut ad mare tandem jiervenial : for in my opinion it would lie strange
that tlle law of property should be fixed upon such uncertainties, as
to be altered into meum, luum, luum before those words ran be spoken
and to bo changed in every twinkling of an eye." " I am of opinion!
that taking this word aqua for the bare runniig water there can lie
no property therein, but as the same is incident to the «oil, taking
tlicm two for one, it is drawn with the pro[ierty thereof. And this
iliHorence is apparent by 12 H. VII. aforesaid ;' and Mr. Linwo.»l put
a difference inter flmnum el fiumen, for, soilh ho, cut /lereiinia dmirimt
atjuarum aed fiumen eat propria ipsa atjua."*

The moment the water of a spring runs into a definite chiinnel, it Wniin-onrw.
constitutes a watercourse.' " A watercourse differs from a way or
common

;
that it doth not begin by prescription nor yet by assent,

but the same doth begin ex jure naturae, having taken this course
naturally and cannot be averted."* A declaration stating merely
the possession of the place through which the water used to run is the
proper mode of laying claim to a watercourse.'

We have therefore to consider the relations raised ;

I. By water flowing upon land by the operation of natural causes i Rrlmi™,
"""sly-

r;,i,«l l,y

n. By water brought upon land by the intervention of an artificial "If"J
""'"'

agency. '^"y Aowhik
upon Innd.

I //iOTi»*v. /iwe, 7Bing, pprTindal, C.J.,092. Distmotiua.
a Beading on the SLitutc of Sewn™, 7». H Rel«lion»

4 <•„' n^'ilj'!;.
•

', '"!;'", ''""'
'"'ff' '' '"""«1'« ''' <"" """ I'"" '"' m'"i 'xortrla. riii»nl by

» l-.p. II. 4J, J2. 4. We /onl,. VtHrrnn noii luihrl pfrj»-t»/im miimm, nee viwm wnter brniiffhtI?"!!., tx ,m apfa„t in hi, cnnibiu , jij, „ /,„„, ul ,-im,„,„a .il. Ci.hrnac ««/,„, „„ nnil"^Iriku. ronrtpiantiir. Oeniqur ro»,(„/ inkrdirlum r,,mT,. ,i l„ca,, pitrina, mileu.i-imm aquam non halKat.
'^

^ Itudden V. (limrdianA nl rlulb,,
Ir. ('. L. H. 2MJ

I to define tht, ..erm to the jury.
Per Whitlook, J., Slrnrg v. Piggol, 3 Buta. 336.

' flni««v. Bal, 1 Wile, {K. B.) 174.

I J'uKiii. 1 H. t N. 1127
; T^To^tsht. !t

- - - "ibere the question is of the existence of » watereourse, the iu'dae
"'light to define tht, «>."> 1.1 111* I"'.. i^^s"

i

i!



4flO NEGUGENCE IN LAW. [book ni.

Under the first class we shull consider, first, water running in

defined channels, whether natural or artificial, as it is surface water
or subsoil water ; and, secondly, water not running in any channels

;

and this also under the two heads of surface water and subsoil water.
Under the second class a distinction must bo noted between (o)

water brought on land with reference to the right of the landowner
bringing it there alone, and (b) water brought on land where a con-
tractual relationship has been constituted between the landowner and
others liable to be affected by the bringing of water there.

Two hoods

:

I. Water in

n ilelined

ohiuinel.

II. W-tcr
not in dofine<l

olianneli

I. Water in

adefiDcd
chaniK^I.

Oerinition of

a watfr-

coursg.

Water-
course (a)

natural

;

{b) artificia!.

(a) Natural
water-

courses.

I. Water naturally flowinq upon Land.

This we proceed to consider under the headings of

—

I. The position of the owners of land by or through which water
runs in a defined channel ; and

IL The position of the owners of la..d by or through which water
runs not in any defined channel.

1 The rule of the civil law is : Sic enim debere qiiem meliorem agrum
auttm jacere, ne vicini dcteriorem faciat}

This is followed by the Code Civil, ^ which, with its comments,
is declared by the Privy Council, in Miner v.'Gibnour, not to differ

materially from the law of England.'
L The position of the owners of land by or through which water

runs in a defined channel.

To be a watercourse, by force of the term, water must flow in a
defined stream. It need not always flow ; hut there must be a
stream usually flowing in a particular direction. Sometimes it may
even be dry

; still usually it must flow in a definite channel, having a
bed, sides or banks, and most frequently discharging itself into some
other stream or body of water. A mere surface-drainage over the
entire face of a tract of land made up of unusual freshets or other
extraordinary causes, is not a watercourse ; neither is water flowing
in the hollows or ravines in land, which is the mere surface-water from
rain or melting snow, and is discharged through hollows or ravines, at
f»ther times destitute of water, from a higher to a lower level.*

Water running in a defined stream within the foregoing description
may be either natural or artificial.

(a) A natural stream is one which takes its rise from causes produced
by the operations of nature, and has the force to flow in a channel
either marked out by the configuration of the soil or directed by the
force of the stream itself. An artificial stream is one that arises by
the agency of man, or, though arising from natural causes, flows in a
channel made by man.*

1 1). 39, 3, I, § 4; and sec judgment of I^rd Denman, C.J., Mason v. llill, Ti

B. Sl Ad. 1, where the Roman law is much cimBidorcd, at 23-24. a Arti. 640-044.
3 Miner v. OUmour, 12 Moo. P. 0. C. 131, IM; Commhaioners of French iloflc

V. //uffo. IOApp.Ca8.336,344; Wood v. lf'aud,3Ks., per Pollock, 0. B..7SI : 3 Kent.
Comm. 439, 440 ; Embrey v. Oaen, 6 Ex., per Parke, B.. 309 ; also Tyler v. WUkinaon,
4Ma*on(U.a}3fl7.and.V'^/A.S/iore«»/. To. y. Pion, 14 App. Can. 012. Unreasonable
use of wat«r in considered in EUia v. CUmtnn, 21 Ont. R. 227, affd. 22 Ont. R. 216.

* Cp. McNab V. Rohertaon {1897). A. C. 129. Rivim est loeus per hn^itudinem
depreMue, quo aqua deeurrat, cui nomen est Ar6 tou pdn, id eat, it Auendo D. 43. 21,
1.8 2.

fi As to a natural wiii.fircojirse, ww f^rrgr^ v. HiuA., ft Am. St. R 797 ; Rankinf,
Land-Ownership in Scotland, (3rd. ed.) 482 ; a work that may with advantage In-

referred to on the whole of this subject.



CHAP. II.] WATER AND WATERC0UBSE8. 461

Holker v. Porriu' shows the considerations determining what ia a Holkr,
natural steeam. A stream upon a man's land was in some way or '"'^i-
other divided one portion flowing in a defined current, while another
passed into a farmyard, where it supplied a trough

; the overflow from
the trough was diffused over the ground. The owner of the farmyard
collected the overflow into a reservoir, and used it for the purposes of a
mill. A ripanan propnetor higher up obstructed the flow on the
ground that the water so collected was an artificial stream, whereupon
the owner of the farmyard sued. The Court of Exchequer held that
he was entitled to maintain his action on the ground that the stream
was a natural stream, and remained a natural stream, though it had
been turned into an artificial channel. In the Exchequer Chamber ' the
judgment went on a somewhat broader principle—that as the water
came to the plaintiff's land it became his to do what he liked with ; and
he had a nght to complain of any one diminishing the flow which came
(0 *.m as a natural stream ; that, no doubt, the consequences to a
wrongdoer were more serious by reason of the more profitable use the
water was put to

;
but the authorities established that so soon as the

owner of land on a stream has appropriated the water to a beneficial
use, he may sue in respect of damage done to him with reference to it

'

In the f ourt of Exchequer, Martin, B.. said :
" Now, that state of .M.rtii,, !).,,

things
I
I.e., ,13 shown in the case] was exactly as if a stream lost itself i">ll!"""H m

m a marsh or swamp, a haunt for snipe and wild-fowl, but not turned !,v°S';"f
to any agricultural purpose. And I am of opinion that, if a pro-
prietor in such a case expends his labour in cutting a course for the
water, he acquires a right analogous to that which he would have if
that course had been a natural stream, and that no distinction can be
made between a natural stream and a watercourse made to drain land
and to carry down the wat«r to its natural destination."

The test, then, to deWrmine between a natural and an artificial Tratto
stream is, not the construction of the channel along which it flows "lotetmimi

but the circumstances of its course—does it flow naturally at all not '"J"'""" ,

18 It. volume in all circumstances the same. A stream arising frommSS
natural causes, and flowing in its natural course, continues a natural «"»»
stream though it flows in a channel altogether transformed by the
hand of man.

The relevant questions, then, are—In what condition is the water U«r of «.tor
received on a man s land, and, if he bound to part with it, in what con- "Wle on land
dltion does it leave his land ? While upon his land he may divert
It into channels or make what use of it he pleases without in any way
being accountable for such use

; provided only it leaves his land in the
same condition as that in which he received it, and in undiminished
volume, save so far as is consistent with his right to a reasonable
user of It for domestic or similar purposes.* If the stream originated
by the agency of man, then an inquiry must be instituted whether
rights have been acquired to the use of the stream, which, though
originally artificial, may have become affected with the rights and

s V, ''„ w/^f' '"» '*•„" '? '> ™- '''"' "•'"
'" ••""' "»'*" >• P""" i" I-. R.

« hx. und Hntter v. Pomll in the Ex. Ch.
» I.. R. 10 Ex. 5i).

a Mfuon v. IliU, fi B. & Ad. 1.

. dcred and .pproved), but m th» Court o( Appe.1 the order w» di^harged in an

"our..1 f ^'",1*'S1' ""'."S
'»='™'i?,'" "« '" <i'»«^ "uy w.ter from the w.tor",our»e, 01 L. J Ch. M4. .i.O. T. O. IS. Rg. Co.. L. R. 6 Oh. .172. B.m'v * Co v

6Vart,«on4ifor(iinii(HK)2). ICi. 040. " '
vi ,». j, ,., « vo. v.

ijl



462 NEGLIGENCE IN LAW. [book in.

Natuinl
stream oithor

(i!i)ntivigiible ;

oi (A) not
nuvigitble.

No comiuoa
law right to

towj

duties attaching to natural streams ;^ and the proper inference may
be, that which was drawn in Bailey & Co. v. CwrA, Son A Morland,*

tiiat the watercourse was constructed under the conditions that the

water might be withdrawn for manufacturing purposes equally by
all the riparian proprietors, provided that the abstraction of water

was of reasonable amount.^

A natural stream is either navigable or not navigable.

A navigable stream is one over which the public has a right of

navigation,^ which is identical with a right of way over a land highway.*

In navigable rivers that are tidal the soil, as high as the sea flows

or reflows, i^ presumed'^ to belong to the King, and the King is pre-

sumed to have the same property therein as in the foreshore of the

sea.' In navigable rivers beyond the flow of the tide the proprietors

on either- side are presumed to be possessed of the soil of it to a sup-

posed line in the middle ; though the law secures to the community
the right of navigation upon the surface of the water as a public highway,

which individuals aro forbidden to obstruct, and precludes the riparian

proprietors from preventing the progress of the fish through the

river or dealing with the water to the injury of their neighbours.'

The right of navigation does not draw with it any right of property,

but is confined to the right of passage to and fro, tiB in a land highway ;"

so that, in addition to the right connected with the navigation to

which he is entitled as one of the public, the riparian owner on a

navigable river retains his rights as an ordinary riparian owner, subject

only to the public right of navigation.*

The contention that where navigation is difficult the public are

entitled at common law to tow on the banks of ancient navigable

rivers cannot be supported'"* In Winch v. Conservators of the Thames.^^

it was said that there is no objection to a dedication of a way to the

public for such a limited purpose. " Perhaps," says Lord Kenyon, in

an earlier case,^^ " small evidence of usage before a jury would establish

1 Ivimry v. SUxker, L. R. 1 Ch. 396. Ab to what oODfltitutea Davigability, Earl of

Ileheater v. RaitUeif/h, 31 L. T. 479.
3 (1002) ICh. 649.
3 Originai Hartlepool CoUicrica Co. v. Gibb, 5 Ch. D. 713 ; Anon.. 1 Camp. 517, n. ;

The King v. Montague, 4 B. & C. 5)« ; Earl of Ilchester v. Btashleigh, 61 L T. 477

;

oven againat the Crown, Colchester, Mayor, Ae. of, v. Brooke, 7 Q. B. 339 ; WiUiama
V. irt;cox.8A. &E. 314.

* Ott Eicing v. Colquhowi, 2 App. Caa. 839.
8 A.-O. V. A'merion (1891). A. C. 649.

* Com. Dig. NavigatioD (A) ; BulMrode v. Halt. 1 Sid. 148.

' Per O'Hagan. J., in Mwphy v. Syan, Ir. R. 2 C. L. 148, citing Hale, De Jims
Maria, i. ; Bristow v. Cormican, 3 App. Caa. 641 : followed in Hardin v. Jordan,

140 U. S. (33 Davis) 371. where the whole aubjeot U elaborately treated, and whoro,

spuaking of Bristow v. Citrmiean, the Court says, 392 :
" Of course this decision hitH

not tlie controiliuR authority which it would have had if it had boon made before

our revolution. But it ix the judjoia! decision of the highest authority in the BritiHh

Empire, and is entitled to the greatest considemtton on a question like this of pure

common law." Kaukana Co. v. Oreen Bay, dke. Canal Co,. 142 U. S. (35 Davis) 2C4 :

Lembeek v. N- 1, 21 Am, St. R. 828 ; Shivdy v. Bnwlby, 152 U. 8. (45 Davis) 1. There

can be no public right of fishing in non-tidal waters, oven where they are to some
extent navigable rivers ; Pearee v. SeoteHer, 9 Q. B. D. 162.

B Orr Ewing v. Golquhoun, 2 App. Caa. 83ft. Personfl uaing a navigable high-

way no more acquire thereby a right to fish there than persons passing along a publif

highway on land acquire a right to shoot upon it : Smith v. Andrews (1891), 2 Ch. 678.

696.
» Lyon V. Fishmongers' Co., I App, Cas. 662 ; North Shore By.Co. v. Pion, 14 App.

Cm. 613.
10 BaU V. Herbert, 3 T. R. 253,
" L. R. 7 G. P. 458, 471. »a Ball v. Herbtrt, 3 T. R. 262.
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a right by custom on the ground of public convenience "
; and from

the tone of the latter case this seems to be so.
With these limitations, the position of an owner of land by which Poritlonot

a navigable stream flows is the same as that of an owner by whose land '""" »'
a not navigable stream flows. If the stream form the boundary of the 1;?.''^'
property of landowners, each proprietor has an equal right to the use '.%,bl„
ol the TOter, and no proprietor has a right to the water to the pre- "rtamflow..
judice of other propnetors unless he has a right to divert it or a title
to some exclusive enjoyment.'

The owners of lands adjoining a stream from its source to the sea r,„k,. „,have a natural right to the use of the water of it. A river begins at its f™™
source so soon as it comes to the surface, but the owner of the land of '"Uolning a
which It rises cannot monopolise all the water at the source anv more ","'""'

than a proprietor lower down." When it is said that the proprK of
""""'

the bank of a ninmng stream are entitled to the bed of the stream as
their property usgue ad medium filium, it does not follow that their
property IS capable of being used in the ordinary way in which somuch land uncovered by water might be used. The bed of the stream
must only be used in such a way as not to affect the interest of riparian
propnctore in the stream. Neither is allowed to use it in such a manner
as to interfere with the natural flow. The bank may be fenced, though
any erection m the alvem is unlawful ; and the o«tM of proving that
such an erection is not an encroachment falls on the person putting it in
the stream. Neither need damage be proved»-that is, damage need
not be proved if the Court be of opinion that injury may reasonably be
expected to result from an encroachment. If injury does not result
at the time of action, and there is no probabiUty of it resulting at
some future time, then no action lies.'

Further, each riparian proprietor is presumed to be entitled to the
adjoimng half of the bed of the stream. This presumption is, however
rebuttable

;
but not by proof that the conveyance is of land bounded

by the nver, nor of subsequent inconvenience arising to the grantor
from the grant, nor that the grantor was owner of both banks »

If the stream is wholly in the property of one landowner, then the
nghta of those higher up and lower down the course of the stream
are the same as those of opposite proprietors, with the exception that
any iMe may be made of the stream within the limits of property
provided that its volume and quality are unaffected at the points of
adit and exit."

^

I WrxgU y i/om,rd, 1 Sim. * St. 100 ; 3 K«nl. Comill. 439. I). 43. 13, IK mid
'" ^•"•»«/"»''» "P"" 'I'" fi«l ?«) aliltr aqua fual. guam prion a'tlM, faxU.

Ihcka, 70 L. T. 4;i.1 ; Motlga v. Alhrrton (ISmi). 2 Cli. 300
^

' Btcteu »• "orri., L K I H. L. (So.) 47. Thi. c«.o. as 6i|,l,ii„«d by Or, Ilm«^
r^"^""' ^ ^PP^»"- S™' " di"»»o<i. HHIaa Ihpe Work, Co. v. uLi. 21 Ll R

Ir. jUO, Iho .».« ot the erci*„„ „( , „ir t„ o.tabli.h control ovor wate?, mi in an.^^llent ludKraont by Madden, C.J.. NogU y. MilUr. 20 V. L. R. 70!-,. See fiorf^Norburu y. Kllehin, before Wood. V.C, 15 U T. IN S ) 501 flm« y pZ^Z^

ZtkT^^rl^l TS'l'r".'
""'' '">«'-'"'"»' " "« "ame i, not aiobstpuotion

lothenayipation. ifoo/Ay. Railt', 15App. (,'iis. 188.

, '."iTlS- ?J'- '^."ii
" "' ^- I"' t^"""' !''• "1

;
Swindon Wotenoork,

I f. V. WtlU <b Berks Canal Savigation Co., L. R. 7 H L 607
"«™w»«

\Micklahmit V. ifeWoff Brwje Co., 33 Ch. D. 133 T Jarnemn y. Polia Con,.

^

' !l

ilu!
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The law is stated in Embrey v. Owen' to be tliat flawing water is

publici juria in this sense only—that all may use it reasonably who
have ;i right of access to it, and that none can have any property in
the water itself, except in the particular portion which he may choose
to abstract from the stream and take into his possession ; and that
during the time of his possession only. The right to have a stream of
water flow in its natural state without diminution or alteration is an
incident to the property in the land through which it passes ; this is

not an absolute and exclusive right to the flow of nU the water ; it is

subject to the right of other riparian proprietors to a reasonable
enjoyment of it ; and consequently it is oh.y for an unreasonable and
unauthorised use of this common beneflt that any action will lie.*

The general type of these uses is specified by Lord Cairns, C, in
Swindon WatermrU Co. v. Wilts and Berks Canal Navigation Co. :'

" Undoubtedly the lower riparian proprietor is entitled to the accus-
tomed flow of the water for thi ordmary purposes for which he can use
the water, that is quite consistent with the right of the upper owner also
to use the water for all ordinary purposes, namely, as has been said,
ad lavandum et ad potandum, whatever portion of the water may be
thereby exhausted and may cease to come down by reason of that use.
But, farther, there are uses no doubt to wliich| the water may be put
by the upper owner, namely, uses connected with the tenement of that
upper owner. Under certain circumstances, and provided no material
inj ury is done, the water may be used and may be (Averted for a time.by
the upper owner for the purposes of irrigation. That may well be done

;

the exhaustion of the water which may thereby take place may be so
inconsiderable as not to form a subjectof complaint by the lower owner,
and the water may be restored after the object of irrigation is answered,
in a_ volume substantially equal to that in which it passed before.
Again, it may well be that there may be a use of the water by the upper
owner for, I will say, manufacturing purposes so t-easonable that no just
complaint can be made upon the subject by the lower owner. Whether
such a use in any particular case could be made for manufacturing
purposes connected with the upper tenement would, I apprehend,
depend upon whether the use was a reasonable use. Whether it was
a reasonable use would depend, at all events in pome degree, on the
magnitude of the stream from which the deduction was made for this
purpose over and above the ordinary use of the water."

The Irish Court of Appeal who had permitted a railway company
whose line crossed a stream to take water from it and carry the water
along their line to a tank for the use of their locomotive engines along
the whole of their railway, was reversed by the House of Lords in
McCartrKtj v. Londonderry d Lough SwiUy Ry. Co.' Lord Macnaghten
said* the case was entirely covered by the Swindon case. " There
Lord Cairns, C, gave a judgment as to the rights of riparian owners so
complete and exhaustive that I venture to say no case has since come
before the Courts, not excepting the case of KensU v. G. B. Ry. Co.,
which might not have been disposed of by the application of one or two

» (lEx.S.'iJ. It'tVAcMT. PwwAafle, 60L. T. 819.
a fiam/Mon v. Jluddinoit. I C. B. N. S. 590. As to diverting n watercourse, bp^

Otl90n V. Velawiir'' and Hudson Canal Co., 36 Am. St. R. 802. and the exhaustive note
on " Proximate a.nd Remote Cause," 807-861

» L. E. ; II. I,. 7(H ; i(i,»ner v. O. If. S«. Co., 24 Ch. D. 1.
« (1904) A. (,'. 301. 6 L.e. 308.
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tinguishable. There the Court of Appeal adopted the view taken by
Pollock, C.B., and Channell, B., and approved by Wilde, P., that the

Srant of a right to flowins water by a riparian owner is valid only against

imself, and cannot cunier rights against others.

In the passage just cited* from Miner v. Gilmour^ Lord Kingsdown
draws a distinction between

—

( 1

)

Ordinary user to which water may be applied irrespective

of any question of subtracting from lower proprietors

;

and,

(2) Extraordinary user to which water may be applied

subject to its not being subtracted from lower proprietors.

The inquiry what are ordinary and what extraordinary uses of

water in streams depends upon custom and local circumstances

;

and the law does not lay down and fixed rule. Reasonable use is not

a question of law, but of fact, to be determined by the jury or Court

from all the circumstances of the case ; yet, like any other finding

of fact, it is subject to review, and will be set aside if against the evi-

dence, or not supported by it.

Some remarks of Redfield, C.J.,^ are valuable, as giving an in-

dication of the considerations most generally applicable :
" In regard

to many uses of the water in streams, it has been so long settled by
common consent, or is so obvious in itself, that it is determinable as

matter of law. Such are the uses for irrigation, for propelling machinery,

and for watering cattle, and some others. And in regard to some
debris or waste deposits in such streams, there would seem to be no
question. The uniform practice, the convenience, and, in some
instances, the indispensable necessity would seem sufficiently to

decide such cases. Among these may be named the infusion of soap-

dyes and other materials used in manufacturing, into the streams by
which the machinery is propelled. The deposit of sawdust to some
extent is nearly indispensable in the running of saw-nulls,' and most

other machinery used in the manufacture of wood and propelled by
water-power. The reasonableness of such use must determine the

right, and this must depend upon th - extent of detriment to the

riparian proprietors below." If it essenti-lly impairs the use below,

then it is unreasonable and unlawful, unless it is a thing altogether in-

dispensable to any beneficial use at every point of the stream. An
extent of deposit which might be of no account in some streams might

seriously affect the usefulness of others. So, too, a kind of deposit

which would affect one stream seriously would be of little importance

in another.""

The cases we have hitherto considered have had reference tc

natural streams on the surface flowing in defined channels. It is

manifest that besides these there may be subterranean streams running;

in defined channels. Indeed, they were a very frequent feature iti

1 Ante, 465. « 12 Moo. P. C. C. 156.

8 Stmw v. Parsons, 28 Vt. 461, cited Gould, Law of Waters, § 220, where tlic

United States authorities on this and the kindred subjects are exhaustively am-
sidered ; Canfidd v. Andrews, 41 Am. R.82».

* Aa to this, sec a moat valuable judgment. Bed River BoUtr MiUs v. Wrighl, 44

Am R. I«4.

6 In Blair v. Deakin, 67 L. T. 522, Kay, J., held that a lower propietor is entiii™

to pure water ; therefore, if one higher proprietor diachargcs a hiirmle- 1 chemical into

the stream, and another does the same, and the conjunction produof "ontaminatiun,

he is entitled to an injunction against both. Cp. Thorpe t. Brvm^itf, L. R. R <'li •

per James. L.J., ti56, and refer to Sadler v. 0. W. Sy. Co. (1896), A. C. 450.
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Bubterranoan .fr„=... ...i. ,
' '
"™" ''"

• If the course of a iifrf„„„„

,

-•".. ... ^vnmon V. Umnd Junction Canal C„ " " If .t
' ,•

Bubterranoon stream were well knom. a. U .U
'

.l'"
"""^ »' " ''*"•

•ink underground, pursue for » shorU™ J"""
"'"' """^ *"»'' ","•"'

fh.n o-,—_ -_ . ' •^ ™ '""^ » '""" "pace a 8ubterr.in«r.,.. „„.._ J JmtUmi

.»«,«,..„,,„„„ stream were wel known «. i. .l.„ . """'^ "' a u:cti,uun
•ink underground, pursue for » shorU™ J"""

"'"' """^ *"»'' ","•"'

then emerge again itnever eoul,n
'

.
" ""b'"™"'"™ course, and ;'.""*»•

»il under whiol-. the streamVowrf couJ.l n^t"''"'' 'i'^'
"'» o™"' "' ""

diversion of it, if it tookTlaceu^l „,,""? "'""""" '" ">t'™ '"f the
enabled him to recow if the «tre»

'
l, n'™""'!"^' " would have

This statement "approv^ in the h"^
been wholly above ground."

Richard,:' where also L^d w!.„ 1 ,T "' ^^ '" ^ha^ore v.

natural stream flowfng in alZw^^^^^ '"'''» "gh* *» «
on the surface, buT^he riehtio I„1 ?"'' " "1' "'""""^ to^treams
known and definite cha„3 is equaSSlTor ''"""'.'"•'TK '" "

cidenttothelanditselfasabenefilwL- l! " """""• «"<' «" '"
in the case of Woody W^^ "S '™' *'*'""''' '° " »» ""« determined

distS'c«trrwLXi.St'^ur^cf"''*r''"^^^^ "Ther,^,>„.
is not founded on the faft of 2TZ\- **. '" '"bt^ranean streams ',*;,'"'"

on the fact "t knowledge aST'™ ^''^Kr''
'''='"* but^^'""'"

eristence, location, anSirL"
""^'"""'•ly "-'quirable, of their

^°-

man^X'ttlJert'^teTrnVaV"''"'' ^'""? '"^'^^ ^'^ ''«» « "™'-'>-'
courses " which arVdistintuirjf T P™f',™'"^ ' defined water- "k—"
the owjjer of tt "iit™irw\th^z;~^^ "'

rv^''
--'""'

until they have been discovered by excavadoM /,
"".k"™ <"Ig«. »»'«i

preted the authoritioi. in tl,. .. ^ excavations. Farwell, J., inter-

ferra«d.adortfnT'hi;?wof"hrinTr''' ff^'' ^f;"'"^'""
v.

&//«< Poor Z™ crXJ- hat it w™?jT' °^ '^PP'"' '» ^«""< V.

to punish him in niSteLam«l. f ^ '' ^ '^«'""" ""'""»' J"»«oe
his excavation camn„on.2^tn ^'^"^ "" '''' '""d, if perhaps—neous,r::aK^:ari;^srsi
fro;Vc«e wSKng ?o natraufrti "'-r,.'"?"'

'"-'-'"''y'^
successive riparian propnetor isT^^I / /", *]"" '"**<'' "««' "'"'h »»•«'

flnw nf f1,. J^../i
proprietor 13 pr.ma /ock entitled to the iinimn.rf..I ""'""

«ow of water »u»V?e^rtr™ant! eX'^^dTr"^^^^^

Ml* '* '^"''nnel or cuurse und
'/','";, J S' " '"™'°' » interfered mth " ' fhin^ Z TT'-'V"', ',° "» ™» »' ""o

ll.ile, where « river dtappe.r, into the iroun i Zd' wl, ,^
"" '''"' */'"' "' "'» R'"'

r.a|,,».r8 on a lower ground. I„ si "h fl^™ th™ f I'l'paroiilly the „,„o river

i ", i^r^'ti %-'°^.of:.;i.rr.rw'r
"' -' "" "="- "' -> «^"

'" *».,301 ; Cro,, v. A-.Vfa. 58 Am. R. 658
. ill I. „ P"' ^"i Chelmsford. 374 . A „ oaj
« 131 Pa. St. 143, 17 Am St K 701 t T °- ^"'- ' 3 Ei. 748



468 NEGMGENCE IN LAW. [book III.

Artidciul

wittor-

roiino in the

t»rr>|)erty ot

lini whu
riuiitpB it to

How.

Arlifipial

"tn'iiiiiH rIho

Hubtvrrnncun,

II. Where
WHterruna by
or throiif^h

liind, not in

any tlctinite

channel.

(1) Aato
wurfuce wti((

Hnip^lran v.

Taylor.

from or with the owners of the lands from which the water is artificially

brought. ' The water in an artificial stream, flowing in the land of the

proprietor by whom it is caused to flow, is his property, and not subject

to any rights of others. If a stream, so artificially construrted, is

madr to flow on a neighbour's land without his consent, an actionable

wrong is committed. If there is a grant by the neighbour, the rights

and liabilities of the persons concerned are regulated by it. Unin-

terrupted user of a neighbour's land, to discharge water on for a period

uf twenty years, is evidence of an easement ; not that the land so

sending water is bound to send it,^ but onlv that the land on which it is

discharged is bound to receive it. Further, what was originally an

artificial stream mar become subject to the laws relating to natiifal

streams, when it is shown that the person by whom it was made eitht-

r

intended to construct a permanent stream, or subsetiuently abandoned

control over it.''

The considerations to be borne in mind in determining the rights

attaching to artificial streams are '*
first, the character of the water-

course, whether it is temporary or permanent ; secondly, the circum-

stances under which it was presumably created ; and, thirdly, the mode
in which it has been in fact used and enjoyed

;

" * and these may
culminate in a conclusion that what was originaUy an artificial Htream

and possibly private property may by user have become indistin-

guishable from a natural stream and clothed with all the legal incidents

attaching.^

The fact that artificial streams are also subterranean can work no
difference. We have seen already' that a natural subterranean stream

flowing in a known and defined channel is subject to the same right

as a natural stream flowing on the surface in a known and definetl

channel. Like a similar stream on the uarface, though it may become
subject to the laws governing natural streams,^ the presumption is

that it is the private property of its constructor or maintainer, and that

neighbouring proprietors have no rights.^ Until rights inconsistent

with the liabilities thus imposed are acquired in it, water brought on

land is subject to the rules of law developed by Rykmda v. Flkcher,'"

Nichols v. Maraland,^** Carstatra v. Taylor,^^ and the rest.

XL What is the position of the owners of land by or through which

water runs, not in any defined channel.

This we shall consider with reference (1) to surface water and (2)

to subterranean water.

First, as to surface water.

The leading cases are Rawstron v. Taylor "and Broadbent v. Rams-
botham.^'^ In the former, plaintiff brought his action to recover damages

> B'lmenhur Perthad Narain Singh v. Kooitj Beknri Pafluk, 4 App. Ciia. 121 ;

Kfneit v. O. E. Ry. Co., 27 Ch. D. 122.

3 Maaon v. Shrewsbury and Hereford Ry. Co., L. B. 6 Q. B. 578.
a Oaved v. Mar^yn (1805), 19 C. B. N. S. 732. Arkwright v. Otil, r. M. & W. 20;)

:

IVfiod V. Waud, 3 Ex. 748 ; Oreatrej: v. titiyward, 8 Ex. 291 ; Sutdife v. Biioth, :ii

L. J. Q. B. l.tO, Sec RoherU v. Rirhirdu, m I,. J. Ch. 297 ; fll L..I. Ch. 944.

* liaily <t Co. v. Clark, Son * Morland (1902), 1 Ch., per Stirling, L. J., 068.
s L.c, per C-ozena Hardy, L.J., 072.

« AnU, 400.

7 flo/^TV. Pott»H,L.R. SEx., perKelly.C.B., 114.

8 Qaved v. Martyn, 19 C. B. N. S. 732 : Arkwright v. QeU. S M. ft W. 203.
« L. R. 3 H. L. 330. 10 2 Ex. D. I,

II L.R. 6Ex. 217.
13 (1850) 11 Ex.309. SeeKautdDe,LaDd-OwnerHhif in Scotland, 3rd cd.f>02.

15! II Ex. 602. " I may add that the report [25 L. J. Ex. 116; is more correct tlian
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b^lJht'M *" !" "'" """^ •'y *'«' <iimini.hed .apply „f water

flow of'ttl^'^'J^T,; ff""^''ii "'^ '' " '''•« "?>" '» ">« "•tur.l /w*
nlalntiffl. t.TM" j'Ongwood Brook undonbtedly belonM to the »"«*<^*""

.

But Jbf li*" f "^T"* '" '»'"» """»"' ''"'nAel already formed

ohanSel In f^jl""^
"«\' "? ^PPI-Pri'" i' before it arrives at/ueh a«d t[rw^u^:;,\rb:tTfj^"4r' Ste^-watercourse at ntl If tk:., ™ *

""gco more, mere is here no
»»).. 1 . .

"",' "''*' «»eed8 a certain depth it escaoeaat the lowest point, and squanders itself (so to swikl L»r Jlf

&r-d,Sr;;i'^s^i::«fH

=5s^?satiwiB^^^
water on his and. He has an unqualified right to allow his Zface
Tt riH^T"^*i" 1°"™ "' ""Khbour's land ;» and he mayZtZ
r^^^^i '"w" "r.

"'y ^' "=»"
;

l""' i" "lieving himselThe mu^t

vahabe«^Inthe!;^n "T^^^^y «nders his neighbour's less

1,1 t ,. •'"' '*" * distinction was drawn. If a man for thepurpose of cultiyatmg the soil, does some work with the pWh bywhich water wa, b„ hj „„ ^^^ ^^^^ ^j neighbour, no fctionlies, provided that the work so done is necessary for the purposes of

n aST; ''•.'"'revj^. tie work is designed tTimprove the^^oundan action lies. Again, dUches made to drain the ground, thoSgh the

fhe nZ^ f

»«"7l*7«" P^TO^e". «e not permitted to be n3e forthe purpose of conducting water into the lanlof a neighbour, b<«a»e

" ffurfman V. JV. S. «,. Co., 3 C. P. D. 168. '
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Kn^linhlnw
w Htat«d l)v

Cotton. L.J..

in Unrdman
V. N. E. By.
Co,

Exception io

Nieldr.
L. A- N. W.
By. Co.

a man mufti not tmpmvo his prrmii***'* in Huch a way u to injure hia

m-ifthhour.'

Thin diRtinrtiun is found aliio in the Kronch Code Civil : under
which thu tribunals are dirot'ted to docido In ruseH whoro a claim to

maico drains is made in such a way as tu reamcilr the retfteet due to

pr&perti/ with thr intert»t$ of w/rii'uUure* {doivetU roncilier Vint- fit de

tngritulture avec If. respect rf*' <> la proprvi- ). This, DuranUm' inter-

prets to mean that a landowner rannot make on his land any works which
would change the natural passage of water ujion thu inferior estate,

cither by mllerting it on a single point and giving it thereby a more
rapid current, and making it more apt to carry sand, earth, or gravel

upon the land ; or by directing upon u {xtint on the same land a much
greatorvolumeofwaterthan it would havercceivpd without Huch works.

The owner may make any work upon his land necessary or simply
useful for the cultivation of it, such as furrows m a planted field, even

though a storage or a diversion of water is an incidental result of bis

act. He may also, in planting vines or forming a meadow, make
ditches for the irrigation of the meadow, or for the purpose of rendering

his vines more healthy and vigorous.

The effect of this in KngHsh law would be to leave to the jury, in

any doubtful case, whether the use of land were the natural use for

purposes of agriculture, or to improve the estate. Ami this ap|>ears

to be the law, as stated by Cotton, L.J., in fjurdman v. *V. fc', Ry. Co. :*

*' If any one, by artificial erection on his own land, causes water, even
though arising from natural rainfall only, to pass into his neighbour'n

land, and thus substantially to interfere with his enjoyment, he will

be liable to an action at suit of him who is so injured ; and this view
agrees with the opinion expressed by the Master of the Rolls in the

case of Broder v. 6aillard."'^

This must be taken subject to the exception in Nield v. L. & N. W.
Ry. Co.* that the " flood is a common enemy, against which every man
has a right to defend himself. And it would be most mischievous if

the law were otherwise, for a man must then stand by and see hi.s

property destroyed out of fear lest some neighbour might say, ' You
nave caused me an injury.* The taw allows what I may term a kind

of reasonable selfishness in such matters ; it says, ' Let every one look

out for himself, and protect his own interest *
; and he who puts up a

barricade against a flood is entitled to say to his neighbour who com-
plains of it, ' Why did not you do the same ? ' I think what is said in

Menzies v. Earlof Breadalbane^ is an authority for this, and the rule «<<

laid down is quite consistent with what one would understand tu bi-

the natural rule."*

The distinction, then, is between water coming on land in the nornr, itl

way and water coming on abnormally. The former is an incident tu

property from which a man may not relieve himself at the expense of

^ De eo opere, quod ngri cnlendi eauaa arntro factum ait, Quintua Mucitu ait, w-'i

rnnifHlerr. fiane nclinnrm. Trrhntiuit aulem, nnn qiiod agri, aed quod frumrnti dunlnjiii

quatrendi causa aralro factum sit, aotum exce.pit. Sed et fosms agmrum aieeandoriiin

causa facias Mucins ail fundi colcndi eausa fieri ; non tamen oporterc corrtvanda aq\"p
causa fieri. D. 39, 3. ., §8 3-4, Martin v. Jell. 12 La. Bop. 501.

9 Art. 645. 3 Diirnjiton, Cotirs de droit FmnvuiB, vul. iiL Nos. 164, 165.
* 3 C. P. n. 173. See BagnaU v. L. * N. W. Rv. Co., 7 H. & N. 423 : add I.

H.*i C. 644. 6 2 Ch. D. Iw. " L. R lu Ex. 4.

7 3 iiVinh (N. S.) 414. Vinnicombe v. Maegregor, 29 V. L. R. 32. SolidtorOetitrul
V. Smith, 14 N. Z. L. R. 681 ; IiJiabitanta of the Mount HuU Road District v. Dad.
14N. Z. L.B. 113. BL.R.lOEx.p«-Btamwell,B.,7.
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hi. noi^h^H)u^

;
the latter u a Mmmon emmv, >Kaini<t thi- mlvmit nl

whicheaoh may take precautionary moanure. wiih.uit rrRHnlins hi»
neighbour

;
though when the evil ha« on.e twfallen him, ho may not

ihift It from hia own shouldera to thimc of his neighboum ; he may
protect hu ami, but may not relieve hia land from actual injury at theeipenw of hu neighbour'

Secondly, aa to aubterranean water.'
In AOm V. a/uwfcH' the plaintif!'a claim againat the defendant (1| A.I0

waa lor aubtracting water from pleintifl's well bv carrying on mining '"'''"' ""'
oporationa on defendant'e own land. The well' ha<l not been mad"

**""•

twenty year.. The Exchequer Chamber held that there waa no right fc,!
of action, yet intimated no opinion whatever aa to what might be
the rule of law if there had been an uninterrupted uaer of the right for
more than the laat twenty veara."

Chaiemore v. Richards* raiaed thia point. The plaintid waa the '*..-. ™..r,,.
occupier of an ancient mill who had liimaelf, or by hia predecessor «''*""'••

in title for more than aixty years before action enjoyed aa of right theHow of a river for the purpoac of working the mill. The water waa
Bupp led by the rainfall of a diatrict many thouaanda of acres in extent
which iiercolated through the atrata to the river. The defendant
repreaented a local board, which, for the purpoee of aupplying iU
district with water, aank a well and puiniHxl up large ouantitiea of
water therebv intercepting an underground supply, not running in
any defined channel, which would otherwise have found its way into
the river and so to the plaintifl's mill.

Wirttman, .!., delivering the opinion of the judges, ..id :
"

It is 0|,i„i„„ „(
impossible to reconcile such a right [as that claimed by tlie ulaintiUI th" J"'l8™
with the natural and ordinary rights of landowners, or to fix «.m'^r^l.ireawnable imit, to the exercise of such a right. Such a right a. that

&" by
contended for by the plaintiff would interfere with, if not prevent, the Wislitman, J.

draining of land by the owner. Suppose, aa it was put at the bar in
argument, a man sank a well upon his own land, and the amount of
iwrcolating water which found a way into it had no sensible effect
upon the quantity of wctcr in the river which ran to the plaintiff's mill
no action would be maintainable

; but if many landowners sank wells
upon their own lands, and thereby absorbed so much of the percolating
water by the united effect of all the wells as would sensibly and in-
juriously dimmish the quantity of water in the river, though no one
well alone would have that effect, could an action be maintained
against any one of them ? and, if any, which t for it is clear that no
action could be maintained against them jointly." " Such a right
as that claimed by the plaintiff is so indefinite and unlimited that un-
supported aa it is by any weight of authority, we do not think that it
can be well founded, or that the present action is maintainable." =

The House of Lords coincided, though Lord Wensleydale • " felt very I.onl Hon..
sreat (hihculty in coming to a conclusion " satisfactory to his mind li7J"lo'»

I Im question in this case seemed to resolve itself into an intiuiry
''™''""''-

whether the defendant exercised his right of enjoying the sub-

• Whalky T. Lantt. is y. Kij. Co., 13 Q. B. D. 131.
J Riiiikm, I^ixi-Uwncrship id ScoUiind. Ilrd od, 4.''>.'».

.ire referred to. See Law Mag. (N. 8.) (1844), vol. i. 187.
« 7 H. L. C. 340

; affirming the Ej. Ch. 2 H. 4 N. 108, giving iudinient withoutargument on the .uthority of Broadbml y. BomMkam. 1 1 il tm ' ' "' '""•°''*

• 7 H. L. 0. 370-1. I L.C. 380.

nuBfea
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I

tcmnriiua wat«n in » rauonablo nunner." " Had h«," Mn Lord
W?n«li>y.l»l<!, '• mule the wril Mid uMd the ttnm-engiiiM for th«
•npply nf water for the iim of I ii own property tiid thnee livinH on it,

there roiild have been no i^ueatjon. If the number of hoiuen up<in it
had inrreaied to any extent, and the quantity of water for thu faniilici
dwelling on the property had been prop<irtionately augmented, there
could have hei'n no juit groundu of roniplaint. Hut I doubt very
greatly the legality of the defendant'n a<t« in abntrarling water tiir

the u«« of » large diitrirt in the neighbourhood, nnconnecteil with
hia own < for the uie of thoae who would have no right to take
it directly i.nr civea, and to the injury of thoae neighbouring pro-
prictora who have an equal right with thenuelvea."'

Kilmtof iho The Houae of l,ord« were nnanimoua in holding that one proprietor

Hmlrt' ;;""'!' "!" ''»'"' '"y "«*" '" •'"' ""* «' auhterranoan water, unleax

Lordi. flowing in a defined current, aa against another proprietor, over though
there may have been an actual taking of water flowing ir that way
during u periinl that would have conferred prexriiitive rightu hwl it
liecn pnneiblc for thei.i to Iw acquired. The doubt ofl^cml Wenaleydale
WM whether one proprietor could drain the aubterranean waters of a
diiitrict, not for hia own uie merely, hut to supply persona who had no
rights whatever in or about the landa whence the water waa collecte<l,
being neither landowners, nor residents, nor interested in the district,
from which the supply waa drawn. As this doubt was not shared by
the other law I.onls. the law may U considered as settled—that in no
way whatever can a title be acquired to water flowing under ground
in no defined channel, so as to impose an obligation on proprietors
in their methods of draining and the use of their land ; and of this
view Farwell, J.'s, judgment in Bradlord Corporalion v. Ferrand is no
more than the natural nutcomc.'

Urand Junction Canal Co. v. Skuf/ar ' has aometimes been con-
sidered to import a limitation on this principle. A local board, by
means of a drain, intercepted water that the canal company had been
used to draw from a pond. The local board asserted their right to
intercept subterranean springs, and justified what they had done on
the ground that the diminution of the plaintiff's supply of water was
causeil as a natural consequence of their assertion of their legal right.
This view was adopted by the Ilaater of the Rolls ; but hia judgment
was overruled by the liord Chancellor (Hatlierley), holding that
ChatfmoT'i V. Richards* had no bearing at at] on what might be done with
water going in a defined channel, and that if underground water could
not be collected without touching water in a defined channel it could
not be got at all. " You arc not, by your operations or by any act o(
yours, to diminish the water which runs in this defined channel, because
that is not only for yourself, but for your neighbours also, who have .

clear right to use it, and have it come to them unimpaired in qualit v
,iud undiminished in quantity.""

North, J., however, in Corpuralian o/ Bradford v. Pickles,' e.\

plained this as a case " in which subterranean water had passed int"
a defined channel, from which it was subsequently abstracted," ami

I 7 II. t^ (,'. 31IS. I
( 1U02I 2 Ch. 6.V,.

ohj^'
*^^' *"'' 'i'"t"n!C''"l><'<' mKnijIiakv.AtelropotiiiinWiilfr tUxird, (11107) I

Litnitatiin ti

the rlsht to

fieraoTsting

waters

J Hurt 'OH

CUtUtU'O: V.

C'vrponilit}H

n/ Hrtid/md v

Piciks.

K. B. .'iKK,

« 7 H. 1.. C. M9.
• {l«04)3Ch. 70.

L.J., 2SI.

= L. R. Oil. 4H«.
Soe Jor<iaon r. Sullon, *-. Cm C'o.,(188til2Ch.,per WillittiiiH.
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on th« cnnitrtirticM) o( * Mrtion of . priv«t« Art M P>rli>n.rnl he
•njiniiMl » i,r,.pTOt<ir from «. diming on hi« l>n.l u to ..rry iiwi<y

.T' 1

* .'i
""" ' ''• V" ""*"' '"*" • """«'' in «onn«'tion wiikth^ pl.ioi,IT , watjjr .upply. The w.tcr int.rrfnlr.1 did not (iow in •dcnn«l..r™n. Th.(Urt of Apt».M'n.vrB«.,ikorth,J.V judgment.

J u
!<"•'•'"' '•"nl"'»ffirm«f A, reverMl. holding lli.t the i»<tl»n

.rf the priv.t. Art ront.mpl.t«l thtt penoni other than the romptnymmht divert the w.ter, .nd th.t the .ru .Ktin.t whirh the JtumWM direrteil «re illegal diveraion. alteration, or appropriation of the
•aid water.. No line of property whirh woulil he legal if iliie to a
proper motive, ran Iwrome illegal heraune it ii prompted by a motive
which M improper or even malirinun "•

A rorollary to the noeition that underground water not running in a Und „„,
i« not the nuhjoit of legal righta in that a man may drain '" '''"'""'

define,! .(ream i« not the .uhjort of legal right, i. that a man may drain '"'^^^
hm land, even though in doing «> he inridentallv nnhtrarta the moi.ture

"'","'""»''

MTH V HorfJiMMi. Thl« deriMon waa held not applirable in JorS„,m >"l«hi».uf-
v. SMm, de nas Co.' by the majority of the ('curt Iwauw what W'T .,waaaubtrarted w„ wet .and or running .ilt. William.. I,.,I.. .liffemj .'i',':;:"!"""
on till, point

;
hi. view .eeni. to have been that if the .lefiiulant. 'W.".'.

rould not dram their land without pumping up .and with thr water
""'

they c.mimitted no . .i.mable wrong in doing .o. Any other primipio
would wem to whittle away the landowner', right to drain_if he may
only draw ofl clean water ami not muddie.1 water. In the praotirall

v

•imultaneou. raw of Trinidad A,phall Co. v. Anibard'thc deci«ion wu
that aaphaltum i. a mineral—not water."

In M'NiAv Roberim,: a raae of the ron»tnirtion of a leaw, I,ord .VK„i, v.wntaon «ayi the word .tream in it. pri.nary and natural Knae «"'""•"•
denote, a body of water having, a. »urh body, a continuous flow in

one direction. Iti. frequently u.ed to .igiiify running water at places
where its flow is rapid, a. distinguished from its aluggish current in
other placM. I see no reason to doubt that a .ubterrancou. flow of
water may in some circumstances po™e»s thr very same characteristic,
as a body of water running on the surface ; but, in my opinion water,
whether falling from the sky or es^apir.;, from a .pring, wl-irh does not
flow onward with any continuity of part., but beromes dissipated in
the earth s strata, and simply percolates through or along those strata
until It issue, from them at a lower level, through dislocation of the
.trata or otherwise, raiiMot with any propriety be described as a streamAnd I may a<l. thai the insertion of a common rubble or other agri-
cultural dram in these strata, whilst it tends to accelerate iwrcolalion
does not constitute a stream, aa I understand that exproMion "

II. Water rrouoht upok Imnd.

The principle of liability invoUod in briuKing water on land applie. Primi,,!.
i.|ually to every material which, being brought or stored on land, is i""!''^ ""i

• ll.n.'J) ICh. 143.
' ronllnBlti,

a J/ayor. tke. of Bradford V. Pirklen, (181)51 A C W7 .««/< r;«.„- „ »
water.

.W.mJdlimi), 2K. B. 822.
.
u-™) a. L, ,i87. Hall l/rnon ,. Urunntr

' L.f., ixjr Ixird Hatoon, 81)8. L R 4 Ex 248
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likely ti) be dangorou.i or mischievous ; and is thus very much wider
tlmii u [iniiciple applicable to the case of water alone.

The duty of a man. to keep in what he has brought upon land and
stores there, so that it may not escape and damage his neighbour's has
been admitted on all hands, both here and in America. Whether' this

» duty IS an absolute duty, or no more than a duty to take all reasonable
and proper precautions, has been the subject of very considerable con-
troversy.

.

T'"^ •'rat view is that the jicrson who brings anything dangerous on
his land and fails to keep it in, is responsible for all the natural con-
sequenios of its escape. The second limits his responsibility to the
case of negligence, and exonerates him from the consequences of an
escape arising from a defect not to be detected by ordinary prudence
and skill. '

"^

The rule expressing this second view is that the plaintiff must come
|)repared with evidence to show either that the ilcfendant's intention
IS unlawful, or that he is in fault ; for, if the injury is unavoidable and
the conduct of the defendant is free from blame, he will not be held
liable. This view has been supported by reasoning drawn from the
nature of civil society, in which a principle of cession of natural rights,
and comjicnsation for their surrender, runs through the whole of the
legal system of civilised States. I may not place or keep a nuisance
upon my land to the damage of my neighbour, and I have my com-
pensation for the surrender of this right to use my own as I will, by
the similar restriction imposed upon my neighbour for my benefit' I
hold my property subject to the risk that unavoidably or accidentally
It may be injured by those who live near me ; and as I move about upon
the public highways and in all places where other persons may lawfully
be, I take the correlative risk of being accidentally injured in my
person by them without fault on their part.

This train of reasoning has not been accepted in the law of England
winch 'rows a distinction between those cases where injury is done
to personal property, or even to the person, by trespass, or constructive
injunes

;
and those cases where injury results from the collectin"

anything on land likely to do mischief if it escapes, and which doe'^
escape, even though without negligence.

It is agreed on all hands that traffic on the highways, whether by
land or sea, cannot be conducted without exposing those whose persons
or property are near it to some inevitable risk, and Blackburn J -

further suggests that " all the cases in which inevitable accident has
been held an excuse for what prima facie was a trespass, can be ex-
plained on the same principle-viz., that the circumstances were such as
to show that the plaintiff had t ikcn that risk upon himself."

What the duty of a man is, who brings anything on his land Wiis
fully discussed and finally settled in FIrldicr v. Ryhnds.' The plaintlT
was damaged by his property being flooded by water, which, without
any fault on his part, broke outof a reservoir constructed on defendant s

lands by defendant's order. In the House of Lords, Lord Cairns
C

,
a.lopted Blackburn. J.-.s. language: " We think that the true ruir

of law IS, that the jierson who, for his own purposes, brings on his land
1 &.,»» v_ K, nJa'l liO Muss. 2i)2 ; L„.r, v. ISurhaimn, 51 N. Y. 470, followed a.,,1

ll,c Rround, of ,t ,„n|,l,l„.d ,n C'o../,rf v. Hl.ndi.rdW Co., 122 N. V. lis, 19 Am s,

, i i, , f " "'J'""" '" fnticiiwd in MarthnU v. Wdmod, 38 N. J. t 339

•1 3H.4a774; L.R. IEi.265; L. R. 3 H. L. 330.
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Md collects anJ keeps there anything likely to do miscyef if it escapes. r„1c („„„„.must keep it in at his penl ; and if he does not do so, is prima /SK by"
answerable tor all the damage which is the natural consequence of its

'"".'''l!'""-

to tJe plaintifi's default
;,

or, perhaps, that th"e-e"scaTeTasThe"co;^ Srff

'

at, as nothing of this sort "'"V^ '>sequence of otj major or the act of God ; but, as notning ol tins sort VVr' "
eXMts here, it is unnecessary to inquire what excuse would be sufficient. ot'lSST
I he general rule, as above stated, seems on principle just The
person whose grass or corn is eaten down by the escaping cattle of his
neighbour, or whose mine is flooded by the water from hi nei-hhour's
reservoir,' or whose cellar is invaded by the filth of his neighbour's
pnvy, or whoso habitation is made unhealthy by the fumes and
noisome vapours of his neighbour's alkali works," is damnified without
any fault of his own

; and it seeias but reasonable and just that the
neighbour who has brought something on his own property (which
was not naturally there) harmless to others, so long as it is confined to
his own property, but which he knows will be mischievous if it gets
to his neighbour s, should be obliged to make good the damage which
ensues if he does not succeed in confining it to his own property liut
for his act in bringing it there no mischief could have accrued, and it
seems but just that he should at his peril keep it there, so that no
mischief may accrue, or answer for the natural and anticipated con-
sequences And upon authority this, we think, is established to be the
law, whether the things so brought bo beasts,* or water," or filth ' or
stenches This then may be accepted as embodying the settled law

In National Telephone Co. v. Baker,' the principle of Flelcher v. nmion.u
ftjlomte was applied to the case of an electric current discharged into Tekpkmc
the earth. I cannot see my way," says Kekewich, J.," " to hold that

"" "' ^''''

a man who has created, or it that be inaccurate, called into special
existence an electric current for his own purposes, and who discharges
It into the earth beyond his control, is not as responsible for damage
which that current does to his neighbour, as he would have been if
instead, he had discharged a stream of water. The electric currentmay be more erratic than water, and it may be more difiScult to calcu-
late or control its direction or force ; but when once it is established
that the particular current is the creation of or owes its special existence

t Ilarrimn t. O. N. Rtf. Co., 3 H. & C. 231.
' r™»( V. CWJ^in 1 Salk. 21. 360, 2 Ld. Buym. 1089, 6 Mod. 31 1. In H«mphria

V. Cou«n,, 2 C. P. D 239 a drain caw, the defendant's d„ly was o.xprcodKl
to keep the .cwago wlnoh lie «.aa him.olf bound to roeeivo from paa.ino from hi. ownprenu», to the plaintiffs prem»e,othecwi.o than along the old ^.censtoSS 01^0™
Cp. The Chandler EleetrK Co. v. FuUer, 21 Can. S. C. R 337

^"annoi.

a 81. Helen's Smelting Co. v. Tipping, 1 1 H. L. C. 642.

of Ihofcofra °i ^ii""
"" '• """'•'' " " » " S. 430M Halo. History

I S"" y-
"'^"•'•".''"i^?- ?:

N. S. 370 : Smith y. Ke.nr-ei, 7 C. B. 515.
• T:n<tnt v. Ocldwin, 1 Salt 21, 360, 2 Ld. Raym. 1089, 6 Mod. 311.

'm. na't^CuT^"' ' ^- * ^- *' '
'^'•^'^ ' '"• »*»'» SmelUng Co., 4 B. * S.

> (IS93) 2 Ch 186. In EasUm and South Alrican Telegraph Co. v. a,pe TownT,„jnwny,Co. (1002, A C. 381, 3IM, the Privy Council discussed tho applkabih'tjol the doctnne of Ryland,-,. Fletcher to legal systcn- '.undcHl on the civil law Thevcr,l,c,»rf Kekewich, J., who " in Nnlional Telephon.- c„. v. Bater seems to ham bS.n.ccu,at<,ly informed on this point , for as maltct of f;u!l not only i, tho prineiploTfS^A f *J'/"'y ""'X^. '" *^''°""°''' """ i' ''»'' '>™»'l part of theS L

t,«ti?hv^[«!'?r;. '/'"*' «'»l<>"»'''«i. »n<l '>»'^'^ y.FUleher baa beentreated by the Scottish Courts as an ai.thorit-itive exposition nf la»- . ommon to bol
. ountnes. Tho Privy Council accordingly held th.^t the principle involved is notinconsistent with the Roman law. a L.c 20i;

invoivea is not
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Ilurdman v,

JV E. Bg. Co.

IVt^t Cum-
berland Iron
and Slerl Co.
V Kent/on.

latter ha. a oaj^ of action
"'' ""^ ''""*«'» ""' "»«'''>"". *••«

by fou;^;"|«oi™'^' " ^" •« -'«<» «'»* '<» geniality is Wted

of lanr!a"™°t&1 '" V^P'?'"''" «™<" '"" «>« natu.al user

tte"iUeroft„d"berd'!'"'' " ""^ '" "" »"«"«y "-"or of

11. Wlere the damage to the plaintiff is caused by his own default

«4"oSTcto?Gr'"' *" "" '"'"'"'« " »•«' eo^nseau^ce"

pub|p^rest<;?K4'i^^^^^^^^^^^^^^ fo.

These cases we shall now proceed to consider :

of land
''""^* *" *'"' P'™«« '•™«' fr°» ">« natural user

frr;.tS47„:rofiziXid:f^^^^^

^° /Cco ^irnr-*" n"-" ruieistlXdtr&z:"'

In Hem Cumberland Iron and Sled Co. v. Kenton ' the dealing with

.n action ,,»i„„ „„ eLtri„LTw".y ol ™i; ',*t^°"r°LT''' ""'"™
nmknw >»« rf tho Lest mmn, th.,, kno;°rt"«i„ Sh t TT""" '"'"(""y »-
property. The princinlc „! flrkhcr rZfa,S,trr, ° "'"I',"''"! "«• of their own

3 tit Jt v o"! I i ti- n • -'"**i " "yiatMi was not accented

Hehl.th.t " to adopt the prijcipktb.tX .1 P',"'"' "•!«"'' •n<l """led hi,cell«r.
towrfaee drainage wonH.L tCk ,5"™"?* "f °»/"^ °""" '•^ "}"'"'«' '" re.pi.,

,

pr.i«., and the eoStrol by an owner ,S nro^«.; " S. n"^" ""'Z"' """l «""
explained Kogncld, v. cLlte. 2 1^ RayS S'^'-"'

^^ '^™'™ '' •"""'. Hard. HI.

where ,. i. he,d that one working . co'^iTi.f^.l'i^i.Ii ttHa^Si^Vt «'
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as II would II uninterfered with bv thp dpf*.n<^anf ti. *. i
• '""'"'•v

Court of Ap^al held that the deSant had^^^^^^^^ ,^tl ''^7C ifitto you what I have been doing on my own land ?
*
TheSe quant'tv owater leaves my land, and leaves my land through exactX same Lnerture and gets mto yo^ field in exactly the same way 7i didbrforr-The faet that m We.t CumberiaJIron and SteiCn v Wn the irw,

made of the waterT't^T^^/'^Pr'?' *" ""' increased bTSt KYr.
y. Lanca.O: r. H,j. Co.,- wherethrough the defendants' act a sreatpr

being a statutory authorisation to cons ruct an embankment wHchwould have justified the defendants had the damage ,«„rredt|.roulthe penmng up of waters by the embankment. But theTwereTotcontent with the effects worked by the 80,^ and the emlanLrnt toprotect their embankment from the pressure of the wlr they 'cuttrenches m ,t by which the water flowed through and fliS theplaintiff's land. The defendants' liability was ac^rdhtly ba^^ on

oronerffT/l,'""'
'" "" '"^''"T '" "s''^" "« burthen ™ tbToZproperty of the consequences of the flood to their neighbour

n ,, J i"T' ^*'^''"'' ">»* »' contamination, was introduced in « » ^
reception of sewage whereby iUth percolated through into a well of h sneighbour's-the plaint ff's-on a lower level Tl,r,..,<,„ 1
exactly covered b) Tenant v. OoWm« ' • 'hc wh^ d[rTit is'm3
Lindley, L.JJ. on grounds applicable to that case. Brett M R t h . ,

thing, and that the defendants therefore coUected a quantity ofsewage into an artificial reservoir.'"
quauuiy 01

porooUting water into « .lre«m which n«tur«llv drain, tho lan.l Ti, . •

versaUv recoRniseU m America fl«rf Ri,^,nji i» !; ,,.'", ^""* '« not uni-

that " if . man ha, a w.7torconr« runn „gfn aTt:." fwm the ri r'.^'h^l,"
'"

"i'''his neceuary uae ; i( a slover set. iin a irm„\'. ( T "^''"" '" tis home, (or

near the .aiS watirco",^ that The ?frruXn rf lhowl'"h
'""' '"""l-?'''"" «•

which cause hi. ten.tnt. leave the -aidE » L Sn'ri^ ct^i™"fo'''?'
"'•,'"'

iwIjTideed in Y. B 13 Hen VIT 9ft h . =„^ .u' ^ "•^JK'n on ine case lies for it, as it la

.,„«,.Wagro^dMor water i, an elc^^Td'SenS: ;•;?„•
^l;;,?':''™"''

"l-" ''"

\ ?^'^?;"^' *''»»a'>i;v.Sta«di,JO,it'o,.23 4ni St R 54S
1
Salt 21. 3110, 2 Ld. Ka,m. 1089, 6 Mod. 311 . M Ch, b. 120.
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CouRidcret'

Diggmg well
a noD.
essential

circum-
atance in

tho oasp.

After the decwion in Rylania v..Fletcher,' recognising the authority
ol Ittmnl V. Coldwin, whetlier tho constructing a well were a natural
or a non-natural user of land, in either case the fact of an escape of
things brought on land, " whether the things so brought le beasts or
water, or filth, or stenches,"' raises a legal obligation to compensate
for the damage done by them ; and the ownership of the percolating
water is, in any event, immaterial ; if, as is on authority undoubted,
the plaintiS has a right to have Ms land and the enjoyment of it free
from the defendant s filth ; since, if the percolating water as befouled
18 the property of the defend^, nt, he is bound to retain it. If it is not his
property, he has, at any rate, no greater right to foul it and then to
foist It on his neighbour than if it were his property. The right of
action IS therefore undoubted. ^ -^

j o

The digging of a well is not, then, an essential element in founding
the action

;
it is but a circumstance in the development of the injurious

agency. In Hurdman v. N. E. Ry. Co..' for instance, the placing of
the heap was the cause of a greater How of water to the plaintiffs
property than would otherwise have gone there, and therefore action-
able. In the present case the right of action is, not in respect of
digging the well, but in respect of a particular user of it—for sewage
It 18 not increase of quantity, but difference in kind—filth, not water-
that IS brought on the plaintiffs property. There was an absolute duty
to prevent hitb brought on one's own land anyhow—whether by well
or otherwise IS not essential—flowing into the neighbour's land. That
hith Hdwed by the well was an accident only—the essence of the wrong
was the Howing at al!-r.ot affected by whether the having a well wai
a natural or non-natural user of the land.

Then, \s a well an " artificial thing " so as not to admit of being used
for any of the class of purposes, mentioned by Lord Cairns,' "

for
which It might in the ordinary course of the enjoyment of land be
used. If It be excluded, water naturally filtering into a well and
so percolating to a neighbour's property, would lay the foundation for
an action by him

; if it be not excluded, then no right of action could
accrue. Biit it has been decided in Chaaenwre v. Richards ' that a
landowner has a right to take subterranean water even to the detriment
of his neighbour. Then may he not dig for it ? In Wibon v. WaddeW
also in the House of Lords, it was decided that to dig for minerals is 'a
natural use of land within Lord Cairna's exception

; and it seems hard
to draw a distinction between the consequences of digging for water to
which a man has a right and digging for minerals to which he has a
right

;
if the digging for minerals is a " natural purpose "

in the
ordinary course of the enjoyment of land, there is no reason apparent
why dig^ng for water .should come under any other rule. In many
country distncts the possession of a well is essential to the development
or even to the user of property in any mode whatever

; while digging
minerals 18 ,erely a particular use of property, and, in an intelliinble
sense at lea;,t, not a natural use of it.'

* I-- R. a H. L. 330.

aaolsj"
'"'"'''''"" '• "'«'' ''y I*"' Cail-n., C„ Xylmd, v. Flrtchr. h. R. 3 H. I,.

' . H. J,, a 349. 2 App. Cua. 85.
' Fnr exiLiiiple

!

' And tlmt it was peat pity, so it was.
This villainous saltpetre should he digg'd
Out of the bowels of the harmless earth,
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ini'liiii V,

What coMtitutes s natural uu of land in law must be a matter to Wlutu.
be determined in each case rather by what is customary and suited to nitufil ™« '

the particular oircurastances of place than by any certain rule ' " The
opinion of the jury should be taken as to whether what was done by
the defendants was done in the ordinary, reasonable, and proper mode
of working the mine.'" In Vromplon v. Lea' a demurrer to a bill fm
averring that a mine which the defendants threatened to work could '»«
not be worked without letting in a river and flooding defendant's mine,
and, through that, the plainliff's, was overruled, because the right to
work the mine wa.. not an absolute right, but onlv a right to work the
mine in an ordinary, reasonable, and proper way, which must be
matter of evidence.

In the Scotch case of Armistead v. fiuwerman' a claim was made Armuk^d v.
by the proprietor of a fish hatchery " against the purchaser of timber »'"""»i"i-

higher up th stream for dragging his timber across the stream which
fed the fish hatchery," and thereby fouled and damaged it. The
Court held that, apart from a right given in the grant to the pursuer
restricting the r -oval of timber in the ordinary way of business, the
pursuer had no TKli t to recover, since the defendant was only performing
an ordinary and legitimate, operation in the ordinary and usual way

In another Scotch case in the House of Lords, Youtiy v. Bankier r„„„,
IhaliUery Co. water was pumped into a stream by an upper proprietor, ««»!•). r

'

thereby increasing its volume and impairing its purity, and, so far as "•''"'"a '•«

contamination was concerned, to the detriment of a lower proprietor
The House of Lords, affirming the Court of Session and approving
Batrdv. WiUiamm,' held the action of the upper proprietor to be
unlawful. The nght of the upper heritor," says Lord Watson,'
to send down, and the corresponding obligation of the lower heritor to

receive natural water, whether flowing in a defined channel or not, and
whether upon or below the surface, are incidents of property arising
from therelative levels of their respective lands and the strata below
them. Thelowerhentorcannotobjectsolongaatheflow whetherabovc
or below ground is due to gravitation, unless it has been unduly and
unreasonably increased by operations which are in mnulationan mcini.
But he IS under no legal obligation to receive foreign water brought
to the surface of his neighbour's property by artificial means ; and
i can see no distinction in principle between water raised from a
nilne below the level of the surface of either property, which is
the case here, and water artificially conveyed from a distant
stream. The law of Scotland upon this point is the same wich that of
England. *

11. Where the damage to the plaintiff is caused bv his own default, n n.,m-.ci'
rhis is the ordinary case of contributory ncgligom^e. Tile pro- ««u*^ by

position which the plaintiff has to prove in o'rder to found a rinht of ',"" P'*'"''""'

.action is that damage is caused by the defendant's act ; if it is claused *""'

by his own, he has not discharged the mm upon him."

Which many a good tall follow h.id doHtroy'd
So cowardly."—Shakespkahe, Henry IV «

•' "~ » • •
Ik. 13

i

I Turbtn'Hif v. Sfampe, 1 Wl. Kav
g. B. 347.

^ Ftcichcr V. Smith, L. R. i) Ex. (S7

tlie Heoond trial onlirfvl Ky the Ex t'h
» L. E. 19 Eq. 116. . 16 R,
« 16 C. B. N. S. 376.
S«o Ulair y. Hunter, Finlay * Co

2(14, I Salk
t i. 8C. 3.

FiUikr PhiitjHird, II

S« 2 Ajip. Ciu. 7SI, where the nm: after
K taken to the Hiiii.i.^ .if Loidn.

•'

( 18113) A. f '. Cfll.

• WaUiny.L.
, ph. 204,

* a ir. Ry. Co., 12 App. On. 41.

(I«93).\. 0. 6«l.
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Hichols V,

MarMand.

iTadcinnnt n
HelllKh, L.J.

c"u;«S w'*' • "^u"" "'°, ''""'«' '° "'« plain"'" '» tho consequence of ri.

rTT/S^ ""y;"-. or the act of God,
In «yfajid» V. Fletcher' the position of u landowner from whose

land an injunous agency has been released by via major was not deter-
mined, but It was rather suggested to be an exception to the uni-
verMhty of the rule there laid down. The point very shortly after-
wards arose m NkhoU v, Manland.' Defendant was the owner
of a senes of artiBcial ornamental lakes formed by damming up a
natural stream into pools. In consequence of a most unusual fall of
rain these lakes overflowed, and the water thus overflowing swept away
county bndges lower down the stream. The jury found that there
was no negligence, but that, had the flood been anticipated (which
It could not reasonably have been), the result might have been pre-
vented. On motion to enter the verdict for defendant, the Court of
fcxctequer made a rule absolute to that effect, which was sustained
in the Court of Appeal, where the judgment was delivered by Mellish,
L.J., who had been counsel in Rylanda v. Fletcher.

The ordinary rule of law is that where a duty is raised by implication
of law, and the person bound is unable to perform it, without default
of his own. or by the act of God or the King's enemies, the law will
excuse him; but where a person contracts for the performance of any-
thing, he is bound, though incapacitated to perform it by accident
or inevitable necessity." The duty to keep in water is a duty imposed
by law, and not one crested by contract, and the wrongful act is not
the making or keeping the reservoir, but the slicking or causing the
water to escape. " If," said Mellish, L.J.,

' the damages were
occasioned by the act of the party without more—as where a man
accumulates water on his own land, but owing to the peculiar nature
or condition of the soil, the water escapes and does damage to his
neighbour— the case of Kyfamfe v. Fletcher^ establishes that he mu,?t be
held liable. The accumulation of water in a reservoir is not in itself
wrongful

;
but the making It and suffering the water to escape, if

damage ensue, constitute a wrong. But the present case is distin-
guished from that of Rulatvls v. Fletcher in this, that it is not the act of
the defendant in keeping this reservoir—an act in itself lawful—
which alone leads tu the escape of the water, and so renders wrongful
that which but for such an escape would have been lawful. It is the
supervening via major of the water caused by the flood, which, super-
added to the water in the reservoir (which of itself would have been
innocuous), causes the disaster. A defendant cannot, in our opinion,
be properly said to have caused or allowed the water to escape, if the
act of God or the Queen's enemies was the real cause of its escaping,
without any fault on the part of the defendant. If a reservoir wn.s
destroyed by an earthquake, or the Queen's enemies destroyed it in
conducting some warlike operation, it would be contrary to all reason
and justice to hold the owner of the reservoir liable for rny lamagc
that might be done by the escape of the water."

In the Court of Excheque'r," Bramwell, B., drew a distinction

' h \^ "• ^^- '''"'" '" • ''°»' *>l"h Wal™ cane, ifMahon v Cimini,-
mono- lor Radviayi,, 4 N. S. W. R. (L«w) 170, on the liability for not proTidinir riufli.

.
mrans to c,ir,y offr™ w.ilcr wl,i,.|, c,„„e<l injury to Roods depo.itBl in a »t-iri-

4 l" R hi'
' Paradyne v. Jane. Alcyn ( K. U.) 2(J.

» L. R. II) Ex. 269, 200.
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UBO of property in a way beneficial to the community," and in cases 'l'"»" ''v
where a dangerous agency is kept for mere amusement. '• Could it be

'";""-"" "

t'hl, f'.rif Tk '•
'r'f

,"", """
""J'"*

'"'^'' » '^^ »' "'•imneys except on l;:,Xl';,l
the terms of being liable for any damage done by their being overthmwn """ »-l "-'
by a hurricane or an earthquake ? If so, it would be dangerous to '",' '""<"-

ground into a ne ghhour s land and cause it to do damage ; or a liehl of
ripe wheat, which nught be fired by lightning, and do mis.hief." Andon the other hand I am by no means sure that if a man kept a timrand lightning broke his chain and he got loose and did miscliief, that
the man who kept him would not be liable."

If the keeping of a tiger is unlawful this is clear. But thoui,!, " a ,„„i,l,.r„lperson who keei>s such an ammal is bound so to keep it that it shall dono daiiiage ' the keeping itaelf is nowhere declared to be unlawful. If
not unlawful, how decs it differ from the keeping of water penned up
for ornament and amusement, the escape of which by the acencv of vLtm,,«r might sweep off a hamlet or devastate a county? wliile the
utniost rage of a tiger thus loosened would be far less widely destrwtive

The keeping of water, as in Nkhoh v. MarsUwd, is not " a reason^
able use of property in a way beneficial to the community "

in any
other sense than the conferring of pleasure makes it so : then how
can It be entitled to the advantage of Bramwell, B.'s. exception in its
favour to the exclusion of the tiger, the inspection of whom iS a pleasure
not different in nature from the inspection of the ornamental lakes ?

Again, the storing of gunpowder under the regulations of an Act of
1 arhament is not unlawful. It may bo " a reasonable use of propertv
in a way beneficial to the community "

: for example, when it is keiit
for blasting in mimng operations-a natural use of land ; or it may
he a dangerous agency kept for mere amusement, for making fireworks
or for use m shooting. Can it be contended that the obli.'ations
imposed on the owner vary as his intention—maybe his secret in-
tention—varies ?

•^

In Chalmers V. Dixon,'' the Lord Justico-Clerk bases the decision , 7,,,/m. r, v
in K,jlands

y. Fletcher on negligence :
" I think that culpa does lie at "-t""

the root of the matter. If a man puts upon his land a new combination
of materials, which he knows, or ought to know, are of a dangerous
nature, then either due care will prevent injury, in which case" he is
liable, if injury occurs, for not taking that due care, or else no pre-
cautions will prevent injury, in which case he is liable for his original
act in placing the materials upon the ground." So limited, the act
ot the mischievous boy-an independent vohtion-is excluded ; not
so limited. It IS difficult vo see why the person, who brings the thing
Where it causes injury, escapes from liability for not keejiing that on
lus land, which it was in his option not to have brought there at all
quite irrespectively of whether the immediate cause of the escape ii
the act of God or anything else which is incapable of forecast or con-
trol

;
but if not to take sufficient heed to the operation of the laws of

nature is ground for an action when damage supervenes, a species of
negligence must in all cases be found antecedently to the tight arising

ti„x V. Jum countenances this view. By reason of the act of "a Box v JM

I ^ ^"j^>
*"'. •'W. HolmM, Tho Commoo Low, 157, tokos the some view.
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tierson above the defendants' land co-operating with the act of a person

tetow the defendants' land, a reservoir on defendants' land over-

flowed and caused injury to a neighbouring proprietor. The Court
of Exchequer held the defendants not liable ; since the cause of the

injury was vi» major—" the unlawful act of a stranger "—which
" the defendants could not possibly have been expected to anticipate,"

and " the law does not require them to construct their reservoir and
the sluices and gates leadmg to it to meet any amount of pressure

which the wrongnil act of a third person may impose." That being so,

the obligation is not to keep what is brought on land at all hazards as

has sometimes been stated; but to iasure against the operation of

natural laws causing injury in those cases in which negligence in the

management of the injurious agency is not alleged; and in all cases to

see that the dealings with the injurious agency are in ail their stages

free from negligence.

IV Where the damage is the consequence of an accumulation for

public purposes under the express authority of a statute.

This principle has already been concidt;red.* It is sufHcient,

therefore, here merely to reproduce the statement of it by Blackburn.

J., in advising the House of Lords in Hammeramith Ry. Co. v. Brand :'^

" It is agreed on all hands that if *\e Legislature authorises the doing of

an act (which if unauthorised would bo a wrong and a cause of action)

no action can be maintained for that act, on the plain ground that no
Court can treat that as a wronff which the Legislature has authorised.

and consequently the person who has sustained a loss by the doing of

that act is without remedy, unless in so far as the Legislature has

thought it proper to provide for compensation to him. He is, in fact, iti

the same position as the person supposed to have suffered from thi;

noisy tramc on a new highway is at common law, and subject to tin-

same hardship. He suffers a private loss for the public benefit.'*

We are now brought to the consideration of a class of cases that

may be looked on as asserting a principle different from that in Rtftajuis

v. Fletcher, and not merely an exception to the universality of what
was there laid down, Rylanda v. Fisher was the case of water brought

,j on premises for the use of the person so bringing it, whence it escapcil

to other premises. In the cases we are now to consider, water is

brought on premises by a right paramount to that of the person injured

by it.

Carstairs v. Taylor^ is the earliest of these The plaintiffs were

tenants of the defendant of the ground floor of a warehouse, the upp'T
'oors of which were occupied by the defendant. The water from tin'

jof was collected by gutters into a box, from which it was dischar^itl

into the drains. A rat made a hole in the box, and water there! ly

entered the warehouse, and damaged plaintiff's goods. The box ami

gutters had been properly examined by the defendant, and there w;h

no negligence. The case was argued both as a question of contract aini

of a duty at law. To the former view, it was answered that " luii'

who takes a floor in a housemust be held to take the premises as they ar.',

and cannot complain that the house was not constructed differently.
'

To the latter, that *' the accident was due to vis major as much as if

I Ante. 2m,
3 L. U. 4 H. L. inc. Cp. CaUU v. Stockton Walrrworh, U R. 10 Q. B. 45:1 ; />"'"i

V. H:rm,ngham Cntud Co., L. R. 7 Q. B. 244; L. R 8 Q. B. 42 ; Jfodro* Ry. Co. \.

Thr Zam'ndar of Carvattnagarum, L. R. 1 Ind. App. 3*14. 30 L. T. (N. S. ) 770.
a L. R. Ex. 217. 4 L. R. Ex., i^r Murtin, B., 222.
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Uy. The principle we »ro now cniuiderini may therefore be regarded

aa exiineratinB from liability on the ground indicate.1 by Blailcburii, J.,

in FUtcker v. R^lamU' . that the injured iwreon ha. placed hiiiw I in

the noaition in which he luitaina injury in luch circunutances a« ahow

that he haa Uken the riak upon himaeH ; either by partaking ol a

lomnion benefit, aubject to a common liability to damage aa in (,o'«''""

V Tantor.' or by Uking an intereat with a liability to damage inciileH

to it. a« in Ho.. V. t'eddm.' In either ca«e hia imaition u deternuned by

\v»i<.f.,miJy hia contract. The aame principle may be applied to the ordinary

InboiiK'..
. wateraupplytoahouaeorrowofhouaea. The waUT company auppnea

water under its statutory powers, and so is not liable for injury caused

by the e«<^ai» of water apart from negligence.' Moreover, the occupier

has no choice but to receive the water whether he likes it or not.

The receiver's liability ought not therefore to bo greater than the

supplier's. The water supply system is constructed on the principle ol

c<imniunicating a common benefit, and thus liability in rc8|)ect of the

escaiie of water becomes dependent upon negligence and is not within

the principle enunciate<l in Fleteher v. Rylandt.

FUtchn V. Hiilandi waa invoked in Oill v. Edoum,' where three

properties had their rain water pipes discharge into a gully for tlic

common use, but rain water from the defendant's nremiscs escaped into

the plaintiffs and caused damage. Wright, J., held that FMer v

Hylandiiii not apply for two reasons; first, that the defendant hail

done
" no more than what waa ordinary and reasonable in conducting

the water from his roof to the gully," and, secondly, that " the position

of the gully where it waa, waa for the common benefit of all parties

concerned.'' The Court of Appeal held that as all the interests

concerned must be taken to have agreed to the arrangement there must

be negligence to raise liability. The same principle is illustrated by

Blake v. ffooi/.' A tenant of the ground floor of premises whose

landlord occupied the upper portion of the house, complained of a

leakage from a cistern, on the fourth fioor, which supplied water to the

premises. The landford instructed the plumber to put the cistern to

rights He was negligent and water continued to escape, and damaged

the plaintiffs goods. The Court held that " the plaintiff, by taking thesc

premises with water laid on to them and accepting his supply of water

from the defendant's cistern must be taken to have assented to water

being kept on the premises by the defendant." The test, says

Wright J is :
" was there negligence on the part ol the defendant

.

In Harijrovet, Arotuon i: Co. v. Harlopp,' the answer to this questme

was. Yes -. and this differe ntiates the cases.

This immunity does not exist where water introduced for the

benefit of one proprietor ip the subject of the grant of rights to m
adjoining proprietor. UnkoS the grant makes provision for damasc

being caused by overflow the common law duty to keep in tlie

water remains. A man made a goit for his own purposes. By dnins

so he became under a duty to his neighbour to prevent the water troin

1 U R I El 287 ' I- R " Ex. 217.
,

s L. B 7 Q. B. 661 ; Blake v. Land ± Houae Proptrly Corporal; on, 3 lim»« 1. «

(167; SfcivM T. Woodward, 6 Q. B. D. 318: turn, rather <"
«'°i*

™ ?™V„V
J!.JJrn,«ii T. ftmith. a T>m» 1. R. 417. Child- V. i.-mmoi., 23 N. Z. L. K. Jl.>

,

Himrl T. Bnotfitld. 35 Can. 8. C. B. 494.

1 Seeonlr, 286. 391.
. „ „. , ,„, ,, ^

s JE.o.. The Public Health (London) Act, 1991 (M t 55 Vicl. c. 70), «. 37, 48.

« 71 L. T. N. S. 762 ; 72 L. T. N. S. 579. 1 1 Times L. R. 378.

» (1888) 2 (J. B. 428. . (1806) 1 K, 8. 472.
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it twing a nuiunro to him. Suhwqiwnlly Rrant wu made o( a right
to the flow n( the water in the (joit. Vet thii grant iliil not interfere
with the duty of the malter of the grant to {(eep the ahuttie in rciHiir
and ao to prevent an overflow.

'

In Canada the rij(hta of riparian ownera have sometimen heen in ('an».IUn
conBirt with the claima of thou engaged in the liiiainem of floating ' »- I'-iHoii

or dnving timber down riveni-lumlwrmen. The induatry dealing
""'""'"'

with floating timber ia of national concern and haa twomn the
""

subject of legialativc regulation.' In thia aapect a ilistimtion ia
drawn between floatable and navigable atreania. Some floatable
Btreama are not navigable.

The right to float timber down a non-navigable river ia treated aa a
public caeement

; and the rights of the traders and the riparian owners
arc concurrent. " The degree of care, skill, and diligence required
on the part of the log owner must necessarily depend upon the circum-
stances of each case. Facta which might constitute proper skill anil
diligence m the early stages of the settlement of the country, might
easily assume the proportion of negligence when the country had
become settled and the rivers had been crossed by numerous bridges
If the natural conformation of the river and lands through which it
runa shows that there are narrow gorges or places where logs woulil bu
likely to jam," " a greater degree of care, skill and diligence ia rciiuircd
of the owner of the logs at such special places than along the ordiiiarv
and broader reaches of the river. '

1 II II llurki,, * ..•„», V. iV. ;j«rf>» .( .'„„. ( ISIKI 2 g. n. ii(M.
• ;iif»uv. (',m,«;, .14 (»„. .M. c. K. 211.1.

> H atd V. Tuwiuhip o/ (IrtitrHI,', 32 V<in. H. C. R. ,110. yiH.
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FruK.

tiwiiirof t iii>

JOH'I V.

Jltj.fo

r,is<- ill thf

Thk iliK-trinn uf thrt ruinmoM law of t)i<> iluty f^ciirrHlly iiwci) liy tin;

ownrr (f[ tiinil to \m itri^htHiiini in Biinimnl up in ttio hcuH-iinti' to

KfflnndH V. FUtrhrr, in tlip Hou«n «( lifinls,' ax (oUowm :
" Wlicru th(»

nwniT nf lainl, without wilfulnow or npnUjcnco, usi't his IrtiiH in tln'

onlinitry niannor o( its use, though niiHchicf Rhould thtrphy ho o<--

ciiKionri'l to hJH nrighbour, h« will not be linMo in damages, hut if he

hringB upon hiN land anything which would not naturally conic upon

it, and whirh is in itself dangerous, and may Invome m!«-)iievoufl if not

kept tmdiT proper control, though in so doing ho may art without

ptTHonal wilfulncs!) or negligence, ho will Iw liahlo in damages for any
niisf-hirf thereby WTanioncd." The reasoning in this casu obvionnly

applies to firo as ono of tho things which, if a nmn brings on his land

he is liound to see docs no harm to his neighbour.

Tho application of tho principle to the caso of fire was actually

made in Jnnen v. FeMinioff Ry. Co.* by Klackbnrn, J., who said ;
" The

general rule of common law is correctly given in Fleirher v. Riflanth,

that when a man brings or uses a thing of a dangerous nature on his

own la id ho must keep it in at his own peril ; and is liable for the

cimHcqucnres if it escapes and does injury to his neighbour. Hero thi-

defendants wercusing a locomotive engine with no express parliamentary

powers making lawful that use, and they are therefore at com: n law

iioundtokeep the engine from doing injury, and if tho sparks cacapi'

and cause damage, the defendants are liable for tho consequences,

though no actual negligence be shown on their part."

The authorities for the common law duty of safeguarding a fin'

on land, eo nomine, commence with a case in tho Liber Assisarurn.

" A man sued a bill against another for burning his house ri

H armis. The defendant pleaded not guilty. It was found by tin'

verdict of tho inquest that the fire broke out suddenly in the house

of the defendant, he knowing nothing about it, and burned liis

goods and also the house of the plaintiff. Wherefore upon this

verdict it was adjudged that the plaintiff should take nothing )>>'

his writ, but should be amerced.'

1 L. K. 3 H. L. 330, a L. R. 3 Q. B. 73«.

!> i.ihcT Ar;:'is.-iniiii. \2 VA. HI. 2."-?). \A. 9. tf:ift-I^tT-Tl in <;i(--f«^=. Iy=tw ^'f n;!*,-!-

lions, i;iU. Moxt of Ihc old I'UBPMon tho Irw RTO carrfiilly colkvtod in (Jibbons, \m\\ .>f

l>ilii]ii<littion8, togrth*'r with n miwH of very Ioobo and inAccurato rcAHoning upon tli' in

{r.g., on Jarmey v. Lowgar. (Oo. Kliz. 4fll') 1.14-5; or compare note on tno wi-nl.'

" nnfelynndwooiirply." 13fi. with tho jinlninrntof Tindal, C.T., Rni/i-v. Hilt. 2 0. H. S".|'.



PIRR. m \ iq

In Itiillu'ii AliriilKmont ' the ru« in nutml m (oIIhwi :
"

II Urn (I

know ni>tliinit ol it) nutlilitnly bnalc nut in mjr hnum anil bum my
gooU, (ml >!«) tlio liDUM (>( my ni-inhlxmr, my ncixhlxmr nhall linvn
*n action on tlm raw axainrt mo, 42 Am. !(, Admit. But it «™mii that
it WM ailjudgml there that the aitiiin <liil nut lie ;

' beraum it wan vi
ft armit.' " llihboni's ronclusion Irim thia ia ;

'*
l( anything ran im

inlerrril (rum the Year-book it ia that it waa ailjuilneil that thn aitinii
dill nut lie Ijecauao the (ire waa not cau»e<l by thn jilaintid'a [? dnlnnd.
ant'«| fault." The paMaKM quutnl in (libbnna. Ijiw ol Dilapidatiiins,
Ironi the VnardHmk anil Irom RoUo, novcrthelemi H-em |H^rfi'>tly

iinKiiti'iit. The oliji>i:tion evidently waa that the ai^tion waa wronKly
innri'ivnl, ln'inn bniuDht in trnapaiM and not u|Min raw. The jury
found tliiit " thi' tiro bmkc out nuildciily in tho houiw of the dofiMidunt.
111! knowing nothing almut it." Tho judgmont waa that tho injury
waa ron»d|Ucnli«l, and thoridoro should have boon brought in lawi, anil

did not lie btM'auno it was altoged vi H nrmit.'
A raao more ofton i-itml than, and aubnof|uont to, tho iaiit In ItnviUru

V. Fintjhnm.^ The doi-laration allogoil tliat ovory [lortion by tin-

oustoni of tluB roalm nball kco|i his firo safoly and mii ufoly, and in bound
so to koop it, lost any dainago happen to his ni-ighbour in any nianiior,

and that Roger so negligently kept his fire that for want of duo keeping
Ids firo spread to tho houso of William, and William's gixsls wore
burnod. Markham, .(., said :

" A man is bound to answer lof tho Bit ol
his servant or ol bis guest in siu'h case, for il my servant or my guest
puts a oanille in a window and tho eandle aets light to tho thatch and
burn.H my houso down and the house ol my neighbour also, in this case
I shall answer to my neighbour lor tho damage ho sustained." "

I

hall anaw'-r to my neighbour lor him who enters my houso by my
leave or knowledge, where he is guest to mo or my :iervuiit, 11 he' acts,
or either ol them acts, in such a way with the candle or other things
that my neighbour's house is burned. Hut il a man outaido my
household against my will sots fire to tho thatch ol my houso or does
otherwise ;wr aua<2 my house ia burned and aUo tho houses ol my
neighbours, I shall not be held to answer to them, because this cannot
lie said to bo ill on my part, but against my will."' This case is cited
as tho authority for the statement in Comyns'g Digest, Action on thn
rase for Negligence (A 0.), and in Viner's Abridgment, Actions (H) For
Fire—t.at by the common law a man in whose bouse a fire originiitod,

though by no act or fault of his, and even if it were accidental, was
liable for whatever damage it caused to tho houso or goods of another

;

it is manifest that the liability there alleged docs not necessarily arLsc

independently of the negligence ol master or servant or guest ; further,

IU.IIi'>

.Min.liiiii

l.i.l.ility

liiuMil ml
tlOKlil^l'lH'l'.

I I

(ito<i (iM ih:" niithority). which, howovnr, rnnnot in a f;cneral troiitlHo bo esuiiiiiiLtl in
ilftail. An to AmiTi-pnH'nt, atw Uo. Utt. 12tl b.

> --tr/ibnAur Cfuc (B), fiiirKewe, 2.
a -Seo llutUer v. Walter, N. Z. L. B. 690. Tho Hiatory of thin allpnation of t*' f*

'irrfiMi.4Miimiii;iriiHil in Holiiit>H, The (Common Law, M *** *c^. , and tho whol<>lfHrnin;!
IS I'labonitnly collected and arranged in a note to Hnmmund'H edition of Com. Did-
Action (.Mi). Action upon tho cnmi or trmpau. See aho po^t, .V>3 and 7^4.

a 2 Hen. IV. IH. n|. II.

* To this, Homoby. the defendant'" foiinwtl. «ay» ;
'• Thin ili-femlnnt i« niinwl and

fi.^r ever ii'-ipovRrishnJ if thia a;-tirw} nan ho msifitsinM ^g^in-t him ; f-~^ th*^it tw--iity
oiher artionB will be brought iigainit him for the name matter." Tliiminj; iiiiKwerti:
" Vufi fAt rea a nnu* f H tti mieux que it «oit taut defait, que. la ley aoit chaunge pur /ui/."

In V, B, 2S H. VI. 7, itl 7 if another ciane where action waa brought ahowing that the
lire wm ciuHrrl throiign neglifjenrp. No judgment waa given.
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law.

J, Kxf.-

tllini IK

no<rtipenro is nllopoH na the gist of the ftrtion. The point, then, that a

man ia liahlp for a purely arriHontal fire is not made out.'

.'19 Tliere is an Amnijmous case:'- " Snagg moved this rase, and
doinaiidi'd the opinion of the judges on it. J. 8. with a gun at the door

(if }iis house ahoots at a fowl, and hy this fircth his own house and the

house of his neighbour ; upon whieh he brings an action on the case

generally, and <loth not declare on the custom of the realm, as 2 Hen.
IV., viz., for negligently keeping his fire. The question was, if this

action doth lie ? And all the Court held it did ; for the injury is the

H juc. although the mischance was not by common negligence, but by
misadventure ; and if he had counted upon the custom of the realm

as 2 JIi'U. IV., the action had not been well brought; yet coiisuetudo

rcfjni est cnmmunis /rx."

The objection may be noted, that though the fire was not caused by
negligence, the act of firing the gun in the place in question may still

have been improper, and thus, though the gun was discharged without

negligence, the discharging it at all may have been fault enough to

render the defendant liable for the consequences of his act.

in fiH From the early authorities it appears then that, by the old law, if a

fire occurred in a man's house or field, he was, prima facie at any rate,

,(i.,ii bound to control it so as to prevent damage to his neighbour ;' or to
li"^'' state the point in the words of Lord Tenterden, C..T.,'' " if a fire began

f''^

- on a man s own premises, by which those of his neighbour were in-

snn. jnred. the latter, in an action brought for such an injury, would not be

bound in tlie first instance to show how the fire began, but the pre-

sutnjition would be (unless it were shown to have originated from some
external cause) that it arose from the neglect of some person in the

house." To this rule there appears to have been an exception—where
the fire was caused by the act of a third person without any inter-

vention of the terre tenant." Thus, in the 2nd Inst." it is stated to have
been adjudged in I* Edward II. that if thieves burn the house of the

tenant for life without evil keeping of the lessee for life's fire, the lessee

shall not lie punished therefor in an action of waste.

In Cmiafe v. Morris ' it is indeed said, by way of illustration, and
perhaps distinguishing a friend from a stranger, " if my friend come
sukI lie in my house, and set my neighbour's house on fire, the action

lieth against me." Rolle " contains the proposition. " If a stranger,

against my will, puts fire in my house by which the house of my neigli-

bour is burnt, no action lies against me ;
" while in Comyns's Digest ''

it is laid down that in an action for negligently keeping a fire. The
defendant " may plead quod ignotm combmsit messmgiutn per (jtmd,

and traverse the neglect in keeping his fire." With this accords whut

was said by Holt, C.J., in Turhcrville v. Stampe,^^ " If a stranger set

1 f|i. MUn V. Stiphitiiim. 1 Liitw. JH). where a dwlHriition allcyiiiK lirt' nuiscd hy
t lie ri('!;lijicnrf iif II |iMlj(t'r wu.-* Iitid IijkI for " Nlriiiitrpnp>» ami iiiKiiflirimry." Aii jut ii'ii

fur lire (III tlK-'iiMoni iif Ihv niiliiL wiin \iv\i\ nut to lie iiifiiitu^l ii iiiaii'i* wifi', or M'rvinil.

..i-;;lii-1 \ti Sh.lhf V- /lurr. ^h^lulW•, {t;l lUtll) l.W.
a Cr... Kli/. 10.

it SmilK V, Brnmp.-'lon. Smith v. Framplon. 2 Sulk, 1(44.

^ /Ircqiiitv. MnfCiirthy. 2 B. A Ad. yr»I,Ur>8.
' Co. Lit. 63 ft. « 2 Insi, ;H(3.

' lirfiwnlow and Oolditftoravgh, Ifl?. Cp. AUfit v. Sfrpheniiiti. 1 Liitw. IHK
« Ahr. Artion nur (7oip { B), per Fcwc. This is no iinira than a tiuniniary "f wlial i"

fiiiid liy Markhnm. J., in the caw! citod liefore from V. B. 2 Hen. IV. 18. iil. «.
n l'I.-a<hTi2P.l.),HtinKl Brown. EntricH 2l»,

to
1 I>l. Kaym. 2U4. l2Mod. ISl.
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ill lie
fire to my house and burns my neighbour's house, no action
agamst me.

Another limitation may be collected from the same .,- of Turher- T,nh,„iii, v
mile y SlamjK, which was an action on the case for !u.„l,. . :,<Wi c-mnn *'"«('
a hre lit in a field, that extended to the plaintid'f .i.-M imd l.-no,. 1 is
clothes The objection was :

" There is a differe ,.-. !.ftween itc ,i aman s house and in the fields ; in some counties p in :i necisswy mrt
of husbandry to make fire in the ground, and some u.-.av 'o "i- accident
may carry it mto a neighbour's ground, and do injury there." On this ""It. r.\:„..
Holt, C.J., and the rest of the Court, Turton, J., diasentin", held i'"la"""i-

J'ivery man must so use his own as not to injure another. The law is
general

;
the fire which a man makes in his fields is as much bis fire

as his fire m his house
; it is made on his ground, with his materials and

by his order
; and he must at his peril take care that it does not, through

h.s neglect, injure his neighbour
; if he kindle it at a proper time and

place, and the violence of the wind carrv it into his neighbour's "round
and prejudice him, this is fit to be given in evidence."'

Thus a second exception is, where the damage is caused bv the II. i:m.|,.
intervention of a natural agency not to be calculated on, and theact is

•:"" »l""-

one done in the natural, ordinary, and proper enjoyment of jiroperty i.'.'V,, ^I'iiv
J o this effect also is the civil law : Si quis in stipiilam smm vcl Kuiimiii H"' i.it. iv,t.
mmbmendo) qm ,gncm immiterit el uUerius evaqatus el pm/ressiis iimis

'"'" "'/'

nliemm segetem vel vineam Icsserit, requiramus num imperitia civs md w'll.'v ,i..l
ncijliijentm id accidit : mm si dievenlosoid fecit, culpm mis est nam '"'«'< »
et qui occasionem prastat damnum fecisse videtur. In mdern erimine '"'"' ""
est, ct qui non observavit ne iijnis longius procederet. At si omnia
qum oporluit observavit, vel subila vis venti lonqius iimcm iirndiiiit
caret culpa.' j j /

From Turbervilk v.Stampe we may extract yet a third exceiition. III. K.,-,-.,.A man might kindle a fire on his land for the ordinary purposes of '""i-iinf.T

husbandry. For if " ho must at his peril take care that it does not, !,t;i;'',':.';,Tvthrough his neglect, injure his neighbour," the making the fire is lawful, ki,,,!!,;! wVil'
and there must be neglect in order to fix liability.' u'lt nrgli-

/ .?,°o" ^'/"rtx^roi'le v. Stampe was decided, the (! Anne, e. .W fZL , -t
(c. ,JI Kuffhcad),' was passed, which'enacted by s. (i

" that no action CM Uuirii'

)

suit, or process whataoevcr shall be had, maintained, or prosecuted • '^

' " If, on the other hand, the (iro bu «im«<l beyond it. natural limits by n«.;,„« of

'"'"'.f.'
ii««mj;l<-. after it» ipiition, a bi((h wind oboiild aiiw and ,arrv

a ill* ageniy-_,f, for examiile, after it» ipiition, a bi((h wind oboiild ar
iiiniing l.raiida to a gn^at di.tanee, by whieh a lito i« iaii.«l in a |.l,i.e wbic li w

1. ive iHTn .afo bnt fop the wind-.ueb a lo„ might fairly l» set .Uiwii „s a remote
".qiienco for whieh the railroad eompany should not bo held te«|H,n«iblo "

e Ky. Co.. 14 .^m. 11. 13, 22. '

l<l

liiiwrenee, C.J., Frnt v. Tolitto, Peoria, and ll'a
» J). II. 2, 30, S S.

' ;^;'*';9<''<''"™''.(l»»2|7 0nt. App. 14.5. Po»(,4!M.
* Iho elauso set out in the text was originally to eonlii

y.ars, but 10 Anne, e. 24 (e. 14 RulThead), a. 1 made it ,«,r|»tual. In a note lo ( oko
'I"'" '-'"lelon. Hargraves edition (67 a, nolo 1), it i» said, that, at eoininon lawle,.»„s are not lable for hre, either aeeidental or negligent : whieh is nrovi-d as lo theaindenlal, by IHeta. lib. i. e. 12, forlum ijni. tW «„,», „adi crnlu, i»»,>i»„;,- .

,islo the negligent, by the Vounlrn „/ «»rro.^.«r,> f«r. (V Kep. u b : that lb.-Stalute of Cloueesler (d Ed. 1, e. 1). by making tenant, for life aii.l years liable 1„
" '"

r
*"'

""Vu "^'^ll^'o."', "">'!*' tl>ein liable for desfruetion by (ire ; but by tluT
'
iiate of Anno the ancient law was restored. See PanUin V. hhtim 1 ,Salk" I')one seised of a house in fee made a lease at will, and lessee negligently ijiin|.

le house, no iKtion lies
; for he had it in his power lo secure himself by eovenant

"•rns. It lessee for years make a lease at will, not but that he might serupe hi,
iivenant ; ''* hr......— i— ... ,,. .... . ^. .I. lit beeauBO ho ia answerable over to his lessor, in that resiiwt hi

lion on the case. Also the Court held no action lay against the defendant

If hv
ihall

i •
1 m

III I
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.Iniltjinrnt of

Tliiilal, C.J.

.W'AViirfi

iVU,d.

I

against any person in whose hnute or chmnher any fire shall ....
accidentaUij begin, nor any recompense be made by such persons for

any damage suffered or occasioned thereby, any law, usage, or custom

to the contrary notwithstanding."

Bv 14 Geo.' in. c. 78, s. 8(>, the Acts of Anne and 12 Geo. III. c. |3,'

which had been substituted for them, were all repealed, but the clause

respecting fires was re-enacted, with a change in the wording :
" Any

person in whose house, chamber, stable, barn, or other building, or

on whose estate any fire shall " " accidentally begin."

Vavijhan V. Menlove ' is the first reported case after Turhervilk v.

Stamjie. The defendant negligently ' managed a stack of hay on his

premises, which took fire, anil destroyed the plaintiff's property. The

Court held that the test applicable in determining the question of liability

was not whether the defendant acted to the best of his own individual

skill and judgment, but, in the words of Tindal, CI. :

' " It is for the jury

to say whether or not under the circumstances the party has conducted

himself with such a degree of care ami caution as might be looked for in

a prudent man." " To hold the degree of care to be sufficient if

Ill-extensive with the judgment of the individual would introduce a

rule as uncertain as it is possible to conceive. In the present case it

appears to me that the defendant not only failed to observe the degree

of care and caution that the law required of him. but was guilty of very

gross negligence." In M'Kcnzie v. M'Lcod' the law of Scotland was

proved to be the same—that for actual negligence the tenant is liable.

In neither case was the attention of the Court called to the statute ,
' but

a case tried at the assizes for Berkshire a year or two pi viously, before

Alderson, B., was cited by Sergeant Talfourd, and approved of by the

(Jourt. There defendant, In burning couch in his field, set fire to and

destroyed a plantation adjoining. His act was found to be a negligent

one, and he was held liable.'

tor Iho «t«blo ho took it tho fire poa»<d tlicroi but it it S"'" on uml buma hi» next

nciKhboiir'H, ho whall havo an tiction tor bin loss, bet^iuiMO ho la a Btrangor, luid hail it

not ill bid iKiwcr to nialio him covenant to be caretul."
. , ., .

1 Both these Acta, 14 Oeo. III. c. 7S, * 12 Goo. III. o. 73, related mamly, it not

aololy. to .Metropolitan buililings ; ace ;io«l, n. n, 4U2. See Vtrland Y.Smlh Bnluh /Bjnir

ane/Co 9 N. Z. L. B. 177, tor a tiill diacussion ot the RCneral application of aa. s.i, SI

A 86 of 4fi Geo III c. 78. In an elaborate Ameriean trcatiae the opinion 19 advanrcil

that •' the atatutea ot « Anne * 14 Geo. 111. conld hardly be construed ao aa to incluclr

railroada, which were unknown at the time of the paiaage of the later ot the two.

Thia ia not ao. The aUtute appliea generally to firea ai-cidentally beginning on lui

" caUte," and by any meana. though the apecic" of eatate or the deicription of llic-

meana, whichever ia implied by the pasaage, ia of long aubaeiluent conatltutlon. lor

the law in Canada, Murphy V. labbi, 27 Can. S. C. R. 128.

s 4 .Scott 244 ; 3 Biiig. N. C. 468.
, i, j ..... vi

3 " When the condition ot the stack, and the probable and almoat ineTitable con-

nequence ot permitting it to remain in ita then atate. were pointed out to him ii.>

abJlainal from the exorciae ot the precautionary mcaaurea that .
ommon prudence iiii.l

lorcaight would naturally auggcat, and very coolly observed that • he would chance it,

per Vaughan, J.. 4 Scott, 254.

« L.c. 253.

6 Whic'h'doea''not apply to ScotUnd. Wetlmimler Fire Offtt v. OtoiToio Proi-i* »1

Soeiclj, 13 App. (Jaa.. per I«rd Wataon. 716 :
" In ray ojimion the Act waa not mtcnJ"!

bv the Legislature to have any application to Scotland.'

7 4 Scott 248. Where a fire destroyed the defendants house, leaving one ot uie

walla standing in a ilangeroiia condition, and the defendant knowing the tact neglccli il

to ai-curc or support the wall or to tako it down, and some days after the fire it »«<

blown down and J;,in«2ed the pUintilf. house, the defendant w»« held, under the

French law of Quebec, not entitled to shelter himself under the plea of fw mip)"^

Sordhtimn v. Akm«,hr,\% Can. S. C. R. 248.
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servant kept his master s Are negligently, so that his neiehbour's huuso »i«» "' ih"
was burnt down thereby, an action lay against the master "

;
•• but now T'V'""

"'

the coramon w is altered by the statute fi Anno c. 3." This passage was
"" '"""'•

cited by Loru r.yndhurst, C, in ViscomI Canlcrbu,,/ v. AU^niii-Gmeml' l...r,l UM.Who yet refrained from giving an opinion on the point raised by it
h"""''.".

observing
:

By the statute, a party on whose estate a fire shal r"7";'accidentally begin, shall not be liabre to an action for any damage which I.C^r
"'

naay be thereby occasioned. Sir William lilackstone's construction is
""•""f-

that although the fire be occasioned by the negligence of the party, he
shall not be liable." The Lord Chancellor then called attention to the
lact that in Vawjhan v. Menhve. the Court of Common Pleas had
decided contrary to Sir William Black-stone's opinion, and that thelaw ol hcothmd appeared to coincide with the view of the Common
1 leas

;
and pointed out that in his opinion the case before hira conid

bo dociiled on grounds rendering any decision on the point unnecessary •

those he then prtraeded to state. Shortly after occurred the case of
/./(ifer .. P/„p,„rrf,' where the point had to be considered. Dcnman ,.„.,
C.J., delivering the judgment of the Queen's Bench, held that the word' '£w
_

accidentally
_

'",the Act of Parliament, as applied to fire, excluded
negligently, so that, in a case of negligence, the liability for fire still

The effect of this decision is to require the plaintiff affirmatively toshow negligence before he can recover ; unless, indeed, the facts are
such as raise the inference of negligence. Thus, in Pi'/t/ot v. Easlm ,,„.„Cuunl,cs% 6'o.'--a case decided before Filliter v. Plup/md, though ft'Slf»,„.
throwing light on it—to show that the fire for which action was brought "" ":> '>
was caused by sparks or particles of ignited coke emitted from the
funnel or chimney or from the fire-box of the engine, a witness stated
that he had frequently seen pieces of ignited coke fall from the lower
part of the engine. Other witnesses stated that they had frequently
seen small particles of coke come from the chimneys of the company's
engines and that, sometimes, ignited coal fell from the fire-box and
were thrown to a considerable distance. Tindal, C..J., held this, ,

COTStituted abundant evidence of negligence, and likened the case to STS j
Jieauluiu v. Ftngham,^ adding, "there was no suggestion that it was
neecssary to define the particular sort of negligence that was com-
plained of And Maule, J., said " the matter in issue was whether or ,„,,„„™, ,not tJie plaintiff's property had been destroyed by fire proceeding Silk J
trora the defendants engine; and involved in that issue was the question
whether or not the fire could have been so caused ;

" subsequently he
adds with reference to damage done by fire to buildings adjoining the
railway

:
I am fi»r from saying that it is impossible that this could

have occurred without negligence on the part of the company. But it
at least affords a strong presumption of negligence, in the absence of
evidence to show that something had been done by the company to

1 1 Bl. Coinm. 431.
= (1843) I I'hil. 30(1. 320. 4 SI. Tr. .V. S. 7117. The hi.torr of tho duty lo kmn

| aX "
1?

'."'7™' " «":»»ioninK injury to a nolghl»ur ii tr«onl in detail in theLord t hani-ellor H jndKment in thin case.

.ho ™lit^e^t i^ii'SeVkSS"' " ' ' "- " """ ™'" ""- -""-'"" "•'

^V. B. 2H. IV. IS. pi. 6,
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fire.

lessen the chances of danger." In Pii/got v. Eastern Counties R>j. Co}

the statute does not nnear to have been mentioned during the argu-

ment ; the case turned on negligence at common law.

The effect of U Geo. III. c. 78. s. 8«,- seems to be that whereas

belore the Act, on a fire occurring, liability was assumed unless it was

shi^wn to have been due to the acts of strangers or to the unforeseen

action of nature ; since, the statute liability is negatived till eircum-

stancoa are shown from which the inference of negligence may be drawn.

Then it is for the defendant to shov? either that the fire was caused (a)

by the act of strangers, or ('*) by some unlooked-for natural agency, or

(r) by accident in its widest sense—f.f/. , by an occurrence similar to that

in Snnok v. Grand Junction Water Co.'^ The effect of the statute may
be stated as changing the onus, and limiting the class of acts importing

legal wrong ; or as a declension from th-*, highest degree of diligence*

to that required ol a prudent man in the provident conduct of his

bu'.ineas.^

A question has been raised whether, in the event of a fire happening

ii'iihilitynf not without negligence, the person responsible for the premises e-an be
'"""""

rendered liable, " because, in the opmion of a jury, he did not keep on

hand at all times proper appliances to put out a fire in case one should

accidentally ariso." There seems to exist a difference of obligation

having reipect to the different character of builuings involved. Care

must in all cases be proportioned to risk. Since the breakirig oat of fire

in dwelling-houses and buildings used for domestic purposes is of un-

common occurrence, the provision of appliances to put out fire is not

necessary. In the use of fire for manufacturing purposes there is a

differencp ; the risk is greater, and constant tare is in some cases

required to prevent its escape. Accordingly, where fires are liable to

originate in engine and boiler-rooms, and the construction of the

building is such that the surroundings are inflammable, an obligation

arises not only to use care in tending the furnaces that arc requisite for

carrying on the work, but appliances for extinguishing fire, if it should

break bounds, should be at hand ; for this is a precaution which every

ordinarily prudent man would adopt for the preservation of his own

property ; and the neglect of it is negligence.*

» 3 C. B. 229.
a Tho bulk of the itatuto wiw confined to the MwtropoliH, anil was niK-dUtl liy 2H

& 2» Vict o. yo, 8. 34. Sees. 83 (im! 8(( ftlon« rciimin. Thry Btiind in the (lnonlalo":^

]ioHition of being gcmT. I enartnients in a lorul Act. In Rirhirdn v. KhMu, 15 M. & W.

251, Parki!, B., nays the Act " in not of a lociil ^ind jwrHonal charm^ter otUy : noinc of thr

clauses affecting all the Queen's aubjectM, a>t thti H4th and HtJtIi, reJatinjt to ncrideutiil

fires, and the statute in in that re«[>ect public." Thin view is approvetl in FUlil'rw

Fkippard, II Q. B., per Lord Dcnman, 3r)5. Sec. 83 was held by Lord Westbury, m
Ex parli: (Sorely, 4 I>o G. J. & S. 477, to apply to the whole of Englanil, and not to h<:

confined to tho Metropolis. TJiin dci'ision wbb doubteii in Wcslminater Firr <>ff,a- v.

atwiyow Prnvid< nt tiocirly, 13 App. Vm., by Lord Watson^ 7l«, and by LonI Sclbxin--.

713. Neither s. 83 nor a. 8fi applies to Ireland, an tho Act wiia passMl prior to th'-

Union; mpp Andrcv* v. I'airiiitir. AiMurawc Co. nf luinnd, 18 L. It. Ir. J.'i.'J, "^'h-

history of the Act is fully considered in i'Ulitnd v. SoH'h Urili«h in^iiraurt ('»., •>

N. Z. L. R. 177.

3 2 Times L. K. 308. Cp. Gntit v. Chd'-^a l}'«(triuort« Co., 10 Times L. H. l*'.

259(('. A.).

1 RyUiids V. Fletcher, L. R. 3 H. L. 330.

s Yatujhan v. Me.nloce. 3 Bing. N. V. 4t«. 4 Scott 244.

« McSMy V. ColircU. 30 Am. St. R. 4!»4 ; also note. Liability of private jK-rson f^r

Fire, 501-507. The rule of care ia to be proportionecl to the 'langer incurred. A

(wr^iclaui fa*!tory, where .-; heat of 3000 tlcgnxi Falirwihnl w^i nltnined, wa= i-fi

unattended till tho kiln became cold—a period of twelve hours or more; and a tiri

was commiinicated to adjacent property. Tho lack of attendance is evidence uf
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W hat r qscs there are, and they are niainlv American, have decided, v,.„i,,.i ,„ana in accordance with the principles of tfie eonimou law, that the Iiro i,Ullfc>

proprietor of a factory, hotel, or other large building is not liable for the
""''"«

doath or injury of any one who may be therein, through tire arising
"I'l"""""'

Irom neglect to provide efficient means of exit or life-saving apparatus.A statutory obligation is now very generally imposed. In England st«t„i„ry
tnis is done by the factory and Workshop Act, I'.IOI,' re-enacting and iMigMfm.
developing earlier legislation ; and this casts the obligation on the
owner on the requi.sition of the County Council in London and the
district council throughout the rest of the country. The provisions
of the section (14) arc made enforceable by an iispectnr as " under the
foregoing provisions of this Act with respcc' to matters punishable or
remediabLc un.ler the law relating to public iiealth." There is con-
sec(ucntly no right of action for the individual injured.- This has been
decided in the tnitcd States where a workman was held not entitled to
recover against the owner of a building on which he was employed and
*here the statutory duty of providing a fire escape had not been
complied with, so that on the occurrence of a fire he was compelled to
jump from the building and was injured.'

The duty of a railway company in the construction and the use of Duly of rail.
their engines, with a view of avoiding liability for fire caused by them, »«.v ...i. ny
IS well stated by Williams, J., summing up in FmmiUle v. /,. <S 2V. W. T''!']

"'"""'

tty. Co. . The company, " in the construction of their engines, were .i'rii.'til.""',,,.!

bound not only to employ all due care and all due skill for the prevention "«> "' "«'"

of mischief accruing to the property of others by the emission of sparks
'"'""'"

or any other cause, but they were bound to avail themselves of all the ?'"''"";"'.'

discoveries w!„ch science had put within their reach for that purpose, k„,"'
provided ihey were such as, under the circumstances, it was reasonable
to require them to adopt. For example, if the danger to be avoided
were insignificant or very unlikely to occur, and the remedy suggested
vjerc very costly and troublesome, or such as interfered materially with
the efficient working of the engine, then the jury would have to say
whether it could reasonably be expected that the company should
adopt such a remedy for such an evil." On the other hand, "

if the
risk were corisiderable, and if the expense or trouble or inconvenience
of providing a remedy were not great in proportion to the risk, then

negligence; Ilamchj Hemimlti, 41 U. An. 092. The own™ of prenu.es worke,!
by u .tcii.n fngmo whuh cmiH »|«irkii mmt u»c .i ,],atk arrreler if i.railicible, or cl»e
will fumiah evidence of negligence in not using core proiiortioncd to the danger. Send-mg a apark upon a neighbour a property is » tre. iiass. Lawim -. Uiln. <M N. C. 374.

I
1 tdw. \ U c. 22, «. 14-lO.I.Cii. Uoriur v. franklin, (IWO) 1 K. B. 471), a decisionon the earlier Act,

3 Ante, 305.

V w'''u?,'lS^"'.y^-'^'''i°\\*^-^-^- Therei.aca«.. Vitt) y. MMtdy.ltl
I i il , .? 'I>,» '"•ner liable (or damage, for not providing a Bie oscaiierand

also holding that m default of the local authority making regulations providing f=-
hro empe. it is the duly of the owner to obtain their directions what to do There
I. a further deci. ,n in the same state (N. Y. ), that even then the oucstion of their
iHirimcy is for a Jury: Ooman v. iUArdte, (17 Hun 484. P,mj v. fiaa,,. 161

Mass. Jo—» d™»ion of the Supreme Court of .Massachusetts— i» in accord with English
law I thai no duty arises ti.l llie local authority have set the law in motion, and made
then requisitions under the statute and default laut been made.

* 2 F. & F. 340. A rule was moved for in this case, and refused ; 10 C. 1',. N S 89

V ,»^,''»''j 1° "L" '"Vf '"/i" '"' *"» ">'"l''"' ^y Keating. J., in JHmaock v.
Xiwlh Slafurdth,re *y. Co.. 4 F. St F. 1058, as embodying " the rule 'ji which the
habilitici! ol corapafiios (or nngligcce i„ rcsiiect of their ermines pt„ governed." See

n'°w i'"T uV*°'"*r';'-„°r
''"*«'' "»'<' '-'" ('""') ' Cb. 403i Or<»m v.

t>. It . Kt/. tw., B limes Lb B. 2Si.

! i
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they would have to say whether the company could reasonably be

excusctl frnm availing theni^^flves of Huch a remedy because it might,

to some extent, be attended with cu3t or other disadvantage to

themselves."^

By the Railway Fires Act, 1!>05^, railway companies are made
liable to make good damage to pgricultural land or agricultural crops

up to an amount of £100 caused hy fire arising from sparks or cinders

emitted from any locomotive engine used on a railway. This enact-

ment is irrespective of proving negligence in the use of the engine.

In some cases the mere occurrence of a fire is evidence of negligence.

As was said by Erie, C.J., in tbg Exchequer Chamber, in Scott v.

London and 67. Katharine Docks Co. :^ " Where the thing is shown to

be under the management of the defendant or his servants, and the

accident is such as in the ordinary course of things does not happen if

those who have the managembut use proper care, it affords reasonable

evidence, in the absence of explanation by the defendants, that the

accident arose from want of care." In other cases something further

shov' ' be shown. This is stated in detail by Robinson, C.J., in Dean
v. M Cartu, tn the Queen's Bench of Upper Canada :* " To hold that

what is s.) indispensable, not merely to individual interests, but to the

public good, must be done wholly at the risk of the party doing it,

without allowance for any casualties which the act of God may occasion,

and which no human care could certainly prevent, would be to depart

from a piir^iple which, in other necessary business of mankind, is

plainly fettled and always upheld. If it could be shown that this

business of clearing land could by means which we can suppose to

be within the reach of those employed in it, be done at a time or m a

manner that would make it wholly independent of any accident

beyond the control of the party, then, perhajw, the bare fact of not

having taken those certain means might be held to constitute negli-

gence ; in which case, the liability for damages would always as a

matter of course follow the injury. But as we cannot, I think, venture

to hold that there are any certain means of avoiding such accidents, it

must in such cases be a question of fact for the jury, whether the defend-

ant has any negligence to answer for or not."

This passage was cited and approved in Furlong v. Carroll^ by the

Canadian Court of Appeal in an admirable judgment by Patterson,

J. A., in which the English authorities are considered and reviewed.

The case may serve as an illustration of the distinction between the

two classes just adverted to. It was there held that where fire has been

» In tho UnihM] States it has frequently been hold, laying down a special nilo in

the catje of railway com[)anicH, that tho burden is on tho compfiny to ahow that tlio

engineH they um aru [jn>|)erty constructed

—

e.g., liurke v. LouisviUe. Rd. Co., Ill Am. U.

am, and note at (iStt. The statute doeH not Hcem to have been alluded to in that ca^e ;

which probably would not be held good law in England. The plaintiff hfis to provo

hiti euuHo of action : to xliow there has been a tire, and from an engine, docH nut prove

negligence under the Htatute; nonm evidence of negligence would therefore aii)K>iir

requiHite. See Port Glasgow, »fcc. Sail Cloth Co. v. Caledonian By. Co., 20 Rcttiti

(H. L.) 35, and the remark of Lord Herwhell, C. at 39, oh to the onun of proof bcini;

on the company. We have already noted that the statute does not apply to Scotland,

artte, 490, n. s. The ontw would thus be on the defendants to excuse themael ves for a Hrv.

caused by them. EpH of Skafteebvry v. L. A 8. W. Ry. Co., 11 Times L. B. 120, 20t>.

Jackaon v. Grand TrvnJc ry. Co., 32 Can. 8. C. R. 245.
> SEdw. VJI. c. 11. By sec. 3, notice of claim and particulars of damage in writintr

must be sent to the railway co ny proceeded against within seven days uf Uir

occurrence of the damage as regiu.i.i the notice of claim, and within fourteen days ii»

regards the particulars of damage. a 3 H. A C. fiOl. 4 2 Upp. Cjtn. Q. B. 448.

^ (lli82) 7 Unt. Ai»i). lUl. bee abto Uiltiard v. Thurston, Q Unt. App. SU.



CHAP. III.] FIRE.

pronerly set out by a person on his land for the necessary iiurpose.i of
husbanilry, at a proper place, time, and 8ea,ion, and managed with due
care, he is not responsible for damage occasioned by it ; on the around
that every man has a right to use his land in the way that seems best
to himself, though m using fire he is bound to use proper precautions
that it does not extend to his neighbour's. But where a lighted match
had been thrown down, which set fire to cc-.bustiblc material, and
which the defendant could easily have put out, yet which he, instead
merely isolated, so that the Hre, after burning for four or five days,
spread to the plaintiff's premises and burnt them down, the defendant
IS responsible

;
for he has brought a dangerous thing on his -round,

and IS responsible for all the damage which is the natural consequence of
Its spreading, unless the spreading is a consequence of vis miijor.

The rule defining the amount of diligence to be exercised is again M.,ctM.,h v
expounded by Lord Neaves in a Scotch case' relating to "muirburning."- Jf«ti»(».*.

'

He says
:

The party conducting such an operation as a muirburn
should exercise the care and diligence which a prudent man would
observe in his own alTuirs, and which a prudent and conscientious
nnan wdl observe as to the interests of his neighbours. While this is
the general rule, it must be observed that in all cases the amount of
care which a prudent man will take must vary infinitely according to
circunwtances. Mo prud«nt man in carrying a lighted candle through
a powder-magazine would fail to take more care than if he was going
through a damp cellar. The amount of care will be proportionate to
the degree of risk run, and to the magnitude of the mischief that may
be occasioned. ' The distinction drawn, in the Canadian ca.ses just
noticed, is between fire as an instrument of husbandry and fire as a
dangerous agency.' Whether before the Act of Anne there was equal EII,,-t „(
liability in both cases may be doubtful. Since the Act, the happening " '»"""• ' ™
of the fire in the one class of cases is evidence of negligence • in the t' 'i',""""other, some overt act is necessary to raise the presumption of negligence
without which hability does not attach. This is apparent horn Smith «™"* "
v. i. d:S. W R,j. Co' where, sparks from a passing engine having '/.fJ'

"'•

set fire to a heap of dry grass piled up by the side of the railway the
*' '

hre was carried across a road by a high wind and burned the cottage
of the plaintiff. Bovill, C.J., and Keating, J., held there was evidence
of negligence to make the railway chargeable, but Brett, J., dissented
Adopting the doctrine of Rykmds v. FUlcher the liability of the defend-
ants was clear. The efiect of the statute was to hmit their liability

1 Maetinlaih v. Muciinto^, (1864) 2 .'Miwiph. 13(12

13(Jc*n7T)i4''".T?"'°"'
"" '"""'' ""'''" ''"'''"''""' ^y S™"i"ll .talutos; e.g.,

'I nl,'^,"^S '; ^T'* ""» "(
''•'•• 35 L'|,|,. Co. Q. B. 475; »„,l IliUu.rd v. Thur^„.

« OM. Al.p. 614, ilraduig IhM tic |«n,on wfio u.™ lire sa a motor inMri.ii,™toJitv wUhout lcg»l.tlT0 .„lhor,tymu,t bear the ri.k otthecon»,,,e„ce.mth.rth«r™, i„ ^,,,.1

12*. In tho (;,i,a<io AlUMu Ry. Co. v. Moilty, 15 Can. S. C. R. 145 tho question wmeooMdered of wh.t .™ eviden™ of noKliaen™ to f„ to a jury in rttin. fire to amanZ

..in. <T * r''"' P"""'"' '"' «t.ain.engine u^i in running a hay p?e., w™ in

2U ReSm f i J?'','-'"";
'-°»'P«»y V. CW„fo»K.« %. Co., (1SU2) US Ri-tlio 1108iu Kettle (U. L.) 35, the abacnce of a spark arirater to an engine w«» held nut ron,W, of „egfeu,e. See al™ aU.r v. '«,.„«,„, II Ti„,„, L. E.'? ,C. A.) tZ)«*«/(e*.t3,v.i. * a IK. /(y. Co., 11 Times L.H. 120,209

<(>'.'>) r-Ml ol

firo:si'i,its>^.^.«,%^^^£.trmt.:s^T£r^°''^°«"'*'"«'''°
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ti> those cases where negligence could be inferrjil. It was agreed that
the mere circumstance of the fire being caused by sparlfs or cinders
eniittcil from the engine of the company was not enough to give a
cause of action .-.gainot them. This was on a similar ground to that
by which, in the Canadian case, a fire, in certain circumstances, was
h.'ld a mere lawful operation of husbandry—that what happcncil in
that respect was an incident of legally authorised business. The
tiiajonty of the Court thought the presence of the bundles of dry gracs
WHS evidence of negligence to go to the jury; while Brett, j., was
opinion there was no duty, " because it was not shown that iilaintifl's
priiiicrty was of such a nature and so situate that the defendants ought
to have known that, by permitting rummage and hcdge-trininiings
tn rcMimin oti the banks of the railway, thev placed it in umlue peril."
Had the view of Hrett, J., prevailed, the effect of the statute woulil
have been extended by requiring negligence to be shown with reference
to any particular plaintiff.' On appeal to the Exchequer Chamber,

f'a«- rovi,.»nl the judgment of the majority in the Court below was sustaincil, Kelly,

'K«''h".iiiri 1""' ""^i""
" ' """ °' "?'"'<»> ""at no reasonable man would have

(li.iriiiKT :

foreseen that the fire would consume the hedge and pass across a stubble
.ImlKimni ,if field and so get to the plaintiff's cottage." " It may be that they did
K.lly. 111. not anticipate, and were not bound to anticipate, that the plaintiff's

cottage would be burnt as a result of their negligence ; but I think
the law is, that if they were aware that these heaps were lying by the
side of the rails, and that it was a hot season, and that therefore by
being left there the heap) were likely to catrh fire, the defendants were
bound to provide against all circumstances which might result from
tliis, and were responsible for all the natural consequences of it."
The effect of this is that, negligence being found, it is not necessary to
find, in addition, an antecedent probability of damage to any given
property or person.

In the Privy Council, in Black v. Chrkt Church Finance Co.,' the
obligation on one lighting a fire or authorising the lighting of a fire on
land 18 thus stated :

" The lighting of a fire on open bush-land, where
it may readily spread to adjoining property and cause serious damage,
IS an operation necessarily attended with great danger, and a proprietor
who executes such an operation is bound to use all reasonable pre-
cautions to prevent the fire extending to his neighbour's property."
And if he authorises another to act for him, he is bound not only to

stipulate that such precautions shall be taken, but also to see that these
are observed, otherwise he will be responsible for the consequence.^."
But nowhere is the duty on an owner lighting a fire on his own land
more cleariy put than in a Maine case, Hewei/ v. Nourse ;* " Every
person has a right to kindle a fire on his own land forthe purposes of hus-
bandry, if he does it at a proper time and in a suitable manner, and uses
reasonable care and diligence to prevent its spreading and doing injury
to the property of others. The time may be suitable and the manner
prudent, and yet, if he is guilty of negligence in taking care of it, and

1 Iliggiiuj. Demy, 107 Miu». 494, is docidod on the iime principle. A late case
I. A^m, V. Ymitg. 58 Am. R. 789, «her. Ulere U » note enmininir tho «utlloritic»,
at 790. New Brummct Ru. Co. V. Robinmn, 1 1 Can. 8. C. R. 688

a T-. R (in. p 14 20

7 ] ^^a'^\^; S-
**• ^- ,""»«" « •»'»<'^ » N- Z- L K. 513. " The law m \,wienlmA in that it a perion lights a Gie on hii own land he muat, at his peril nrev,-nt it

eprendinK to the land of hia neighbours "
: Ketty V. Hayes, 22 X Z L R 429

* 54 MaiDC 250.
...

Ilhrh V.

I'lirinlt'hiirrh

Finitiiri: i'li.
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it spreads ami in iri« iho proi^rty of anutiier in coiiscciucmo of sii.l,
ncgligonoo, he is liable in daniage.i f.ir 'he iT.jurv <l"ne. TI.e nM „i
the action is neglijjoncc, and if that exists in either of those nartiinlurs
and injury is done in consequence thereof, the liability attac^hea and
It IS immaterial whether the proof establishes gross iicligelice or
only a want of ordinary care on the part of the defen.iant

'

We now prcKwd to inquire what, if any, is the obligation thut the ()l,ii„,„i,„.use o land for a lawful purpose, though likely i . pr.ve dangerous to
.»'

'.l!„;:»
neighbours, imposes upon them. "t l«iiil lor »

On principle, it is clear that a man is entitled to the natural user 'Zm„
of his property free from interruption or limitation by any cial Lipnitaiim,
user of property by his neighbours. Yet this must not be stated
universally, for instance, if an adjoining proprietor were to sow his
held next a mining shaft with wheat or any other combustible cTop and
through the falling of a spark from an engine the whole were consumed
It could not be said he was contributory to his loss. He niuit be
allowed to use his land after the construction of the mine and its
attendants as he did before it, where the use he is putting it to ia not
necessarily or inevitably dangerous." If, however, in mere wantonness
and not in the ordinary and natural use of his land, he were, so to
speak, to solicit damage, his conduct would bear a very di!Icrciit
aspect. It must be remembered that the care rei|ilired of one using
fire IS ordinary diligence, that is what the generality of mankind use
in their own concerns in the circumstances.

With this limitation, it may be aaid that the owner of lands ad- Uul,-
jacent to those on whicfi dangerous operations are carried on may
cultivate or build upon, use bis lands, or leave them in a state of
nature, as he may see proper, and, by doing so, will take upon himself
no other naks than those that are incident to the ordinary and natural
user of the neighbouring properties

;
' and will, nior .ver, in the event

of injury arising from the negligence of his neighbours, be entitled to
a remedy for damages for all the consequences flowing in natural and
umnterruptcd sequence from their wrongful acts. There is this
further limitation to be added, in the case of an enteiprise authorised
to be carried on as a railway company, by statute, that all the ordinary
and necessary processes in carrying out the statutory purpose become
themselves authorised, and, though bringing damage, do not legally
import injury.* " '

Th", interpretation of the Act 14 Geo. III. c. 78, s. «(), excluding
fires arising from defendant's negligence from the protection of the
Act, IS the same in the United States' as in England and Canada.'

1 In 0,w V. Vrlkr. 13 Am. K. ,122. 346. thonj i. a mo.t coiii|.rpli™.ivo review of
la- duly to |jrovciit nimrkH from s chimni'y iiijlirin« ii ncinhbour. In lliul oi™ ,i,„rkHIrom .1 brewery rhn.incy wsro the cau« of tho hurninK of i,lainlitr» i.roi.Tly. Tin,

qucrtion whether projer mean, have been taken to iirevcnt iho e.»cai«. of .mrbi i.for the J.iry ; T<JA. d-c. M. Co. y. n.idar. ", Am. R. 57.
1 - "

to/n(mjo» R„. Co., Ill Kettle BOS, 20 Reltie (H. L.) 35.
3 IModilpkui oiKf Rradit^ M. Co. v. Htudrictmn. 21 Am. R. IJ7.

* tlammertmiffi fty. C y. limad. L R. 4 H. I. 171 ; ll,h,w^T^ R^I. I\. y .«-,',nrT,
-3 Am. R. 214. whcrothereiHaniOMtexhaHHtive ji; l.'Ment.

'

rm' *?"."•""''. I" Me. 32(1. InSpauldingw. Chi,anoa^dll. If. %. Co., 11 Am R
o.)0, a distinction is drawn between II Anne, n. 5« (c. 3L Ruffhend), ». (1, which in held

UCai's^C 'r^sS
""" °"™* " <"«'? '=''«'• «» Cimda Soulhcrii Sy. Co. v. Phdpj,,

VOL.1.
2i
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FIRE. 41K»

Uw thttt if a fire be Uken in m street I may jiutify the pulling down of

the wall or houM of another man to save the row from ttie spreatliiiff of

the fire; but if I Iwaiiaailedinmy houwinacity ortuwnamfiliiitrewtefl,

and to Mve my life t Ht fire to mine own houae which Hpreadcth and
taketh hold u[>on other housea adjoining, thia ia not jiutifiable, but 1

am auhject to their action upon the caae, becauae I cannot roacue my
own life by doing anything which ia againat the commonwealth. Rut
if it had been but a private trespaaa, aa the going over aiuither'ft ground
or the breaking of his incloaure when I am pursued for the safeguard

of my life, it is justifiable.

The law is similarly stated in the caae of the King'a Prerogative i-.i (thi-

in Saltpetre :' " For the common wealth, a man shall sufTer damage ;
Amv

«

I'rt

as, for saving of a city or town a house shall be plucked down if
si^l'.^Jr'!^

the next be on fire ; and the suburba of a city in time of war
for the common safety shall be plucked down ; and a thing for

the commonwealth every man may do without being liable to

an action, as it is said in 3 Hen. VIII. fol. 15. And in thia case the

rule is true, Princept et respt^lica ex jutta cauaa jmssutU rem meam
auferre."*

Closclv allied with the subject we have been discussing is that uf u-m- 'if lire-

the use o^ fireworks. wurkn.

By the English law regulations are placed on their sale, both with

regard to the place in which they are sold, which has to bo Iicen8(><l,^

and the person to whom they are sold, who is re()uired to be not
" apparently under the ago of thirteen years,'* that is, if gunpowder
enters into the constitution of the firework.* And '*

if any {lerson

throw, cast, or fire any firework in or into any highway, street, thorough'

fare, or public place, he shall bo liable to a penalty not exceeding I.^).'"^

If he were to injure any one when thus infringing the Act, his liability

Buliiciently appears from the well-known case of SatU v. Shepherd.*

Apart from the Act of Parliament, the explosion of fireworks in public

places is wrongful at common law.'

£ven where the explosion of firev orks is not unlawful the greatest i^ini VMyti.

care must bo used with them, and failure in thin imports liability. In t">r'"ml>'«

one case" Lord Etienborough said that " if a master of a school, knowing
jl^^.'h* J|.

*

that fireworks would be used, were to be guilty of negligence in not mjwtor'a

liiibility willi

rcgAttl U*

iiH ikn invitrti nKiiiiut thft owner of premims whit^h ho ontera to cstinguUb tin) tlieru. tiruworlu

Hw) Y. B. 12 Hon. VIII. 2, 2; wiJ » Edw. IV. 3fl l>. l»L 10. AnU- 4:»7. Riven l<. ^
I 12 Co, Bi'i). 13 ; J^ouM'a case, 12 Co. Rep. «3. In Pi'()yK*» IJinry, under dnUi S«'j»t. «tliuolboyii.

2nd. lOOU. and Buci-opdinK dttyn, are rojieftted entries indicating that this view of tho

liiw hiid (»ru< tical effect jfiven to it during the Crtiiit Fire of London ; though the Lord

Mityor was at tlntt very la<^kinR iu resolution. " To the King's imaMtage (to spare nu
UoiwKH, but to pull down before the tire ovL-ry way), ho cried, like a faintin« woman,
' l^ird 1 What can I do T I am upent ; people will not obey me. L have been pulling

down houitett ; but the tiro ovcrtakoM us faster than we can do it.'
"

a See the ipiwtion discuHoed as to the limits within which thin may be done.

I'ufcndorf, Lo liroit de h\ Nature ct des gens. liv. ii. ch. », «t . 8. Vin. Abr. Necrwity

(A.) H ; Stone V. Afauor, A-e. of Neut York, 25 Wend. (N. Y.) 1.W ;
Kuisdl v. Mnyvr,

.t-c. 0/ Ntw York, 2 Denio (N. Y.) 461 ; Bowdich v. UotOon, lOl U. S, (U Otto) 1«.

3 MViet.c. 17,BB.4«.49.
* 38 Vict. c. 17, ». 31.
s 38 Vict. c. 17, s. 80 ; aec also 5 ft 6 Will IV. o. 50, 8. 72.

a 2Wm. Bl. 81(2; I Sm. I- C. (llthed.) 45S.

^ ConHin v. Thtnnpmn, 21) Barb. (N. Y.) 218; Jennc v. SulUm, 43 N. J. L. 257.

:tll Am. H. r>7H. The use if a highway aa to place to fire an explosive in illegal, and fur

damage foUowina such an act all pemons conuomo<l therein ore liable.

« A'i>7v. Ford. I Stark. (N. P.) 421 , iri«i>ii«a v. AWy. UTimcaL. R. 037. lOTimva

L. R. 4 1 (U. A. ). Makiaa v. Pignoll, IM Can. S. C. R. 188.
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iHiroiiglrB

viow.
t'ritM'i"UM.

Li.r.l KhIkt.

M.R.V.
ittlktt'ltlt'llt of

miihtor'a duty

iirrv.iitiiii( ttw iiw III Ihrm, he wnuld be «nren»l>lc' l.ir ili iin.M)iionrM,

iinil wMiiri.piiiiun th«t •n aili.in wimlil Iw m«int»in«l.le il it were nhiiwn

(hat n puhcMilniMter h«d delivered nut flrewiirlin to Ikiv". and tint an

iiirident had then oci-urreii thri)U(|h the willul nii«coniluit ol one of

thi'm. This ii perha|ia on an •Mumption that fircworl<i and Imya are

aoenc im li D rou« in conjunction, however innocent apart, to which

the wonla ol Tindal, J., in Yav^han v. .McBlore,' are «ppllcal)lo :

•• Put the caw of a chemirt, mixing auUtancoa which alone are per-

leclly innocent, but which are liable to explode on coniinu into contact,

and thereby oecaiioninn damane to hii neighbour, who could lor a

nionient doubt that the injurefl party would have a remedy by aclicm t

In Lord Kllenhorough's view, aa reported, fireworks mu«t be taken

to be neceMarily dangeroun, and to be kept from boyi. The juslnew

of thi« view must be dependent on age and circum«tance». To supply a

boy under thirteen yearn ol age with fireworka would undoubtedly,

immd Ineir. be an act rendering the schoolmaster or other iK-rsnn

liable for the wilful mischief which he had supplictl the moans ol the

boy conmiitting. II the boy were over sixteen and ol n trustworthy

ihnrnrter. the presumption would be the other way. In ev-ery case

the [leculiar circumstances would have to be considerril.' The pro-

piwition reiiuired to support Lord Ellenborough's position in its full

extent is that the possession of fireworks by schoolboys is in all cir-

cumstances unlawful ; and includes as well the youth wniting at school

the time to commence residence at the university, and the last im-

portation into the boy's department from among the infants at a

primary school. While in so far aa it imports that a schoolmaster

guilty of negligence (negligence in law presupposing a legal duty) is

liable for negligence, it merely affirms an identical proposition and is

useless.' The proposition attributed to Lord EUenborough in its

generality, at any rate, does not seem in accord with good sense.

The principles laid down in WUUami v. Eady,'^ though at first

sight raising similar considerations, do not really lend countenance to

the views attributed to Lord EUenborough in the report. It may well

be the duty of a schoolmaster to keep dangerous chemicals out of the

reach of his schoolboys, and yet there may be circumstances in which

allowing them to let ofl a few squibs and crackers is wholly free from

blame. Could it be said in the United States, for example, to be

absolutely unlawful to allow a young boy to handle any description

of firework on the 4th of July ; or in England, on occasions of special

festivity ? II not, it must be conceded, not necessarily to follow, that

the schoolmaster permitting his boys to have fireworks is liable for

their wanton, mischievous, or reckless acts.

Lord Esher, M.R.'s, statement of a schoolmaster's duty, may with

advantage bo noted.* " The schoolmaster was bound to take such

tare of his boys as a careful father would of his boys." " Then hew
bound to take notice of the ordinary nature of young boys, their

icndency to do mischievoua acts, and their propensity to meddle witli

anything that came in their way." All this is conclusive against

immunity for leaving dangerous chemicals within their reach, thougli

1 4 Scott 2.')2 : 3 Bing. N. C. 4118.

9 Op. Unrru v. Camtrtm, 2» Am. St. R. 891.

3 The Act of y Will III c. 7, had probably a material infliipnco on tho cuunto ot t he

oow. It w«« repealed 23 i, 24 Vict. c. 130, «. 1. ' 10 Time. L. R. 41 (C. A.|.

li It .«(««« V. Kady, luTimeaL. R. 42 (C. A.).
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PIRR. .-,1,1

it .!.»« imt n.'K*|iv^ Ih., iKiuihility ot thoir lawfully aMi.linu .t a
cli«|il»v iif Hreworki.' i k -

1 .."'''"LV-
*";*'*.' ''""'" *'" "'" »'»""" "' -'"r" t.. \«- uwl in Ihr > ..nl ^

l"ttii.d off Hn.wiirki. m > lawful plaro anil on a lawful ™va»i„ii. |),.f,.|„|.
" '"l '••

an . w,.r.. l..tnnK ..fl «,ow„rk. f„r thi'ir own Iwm.Ht in tli,. Crv.tal Zll^'Z''"
I ala.|,. Kroun.1., wh«n plaintiff'. wif», rol4.rin« thr l'«|a,,. g„„mU: wa- i...t'

i

«lruik on the Uy by a fin^wiirk ami injuml. Irf,ril K.Ii.t, M K hcl.l i
""

that thii nuTo iKuurrrn™ of an anriilent wa> iuHirinnt t.i warrant tl..>

'''*'"'

I iHirt leaving tlin (lucatinn of ncgligenoc to the jury. Anil Loihm I. I

refHrrinn to Ins juilgnn.nt in I'lirrn v. Smilh.' wan of opinion timt lliisraw rami, unilpr the lirinciplB there enuniiateil. that a ilutv t,, u*.' tlio
gri'atpMt lare " attaih™ in every caw, where a i».r»oii in' mma or is
Healing with a highly ilangerou.i thing which. iinloM nmnagc^il with tlir
greatct care. i» calculateil to cau«e injury." The law i« the .ainc as
that which regulate, the u«. of lirearni. ;

" It wa. incumbent on him.who by charging the gun had niaile it capable of ,|„i„g miscliicf to
render It .ale ami iniio.xiou.."' Again, in an Anierii^an cnse,' the law
wa. laid down with e.,ual stringency that person, who take iiimn
theniselve. the bumneM of exph.ling firework. niu.t exercise grciit
care

;
ami the care to be u.ed wa. ret,uired " to be proiKirtioneil to

the dangerous character of the explosive, useil and the (1«

tijiirfii

. '
, , , , t

— •• "..>. lilt- dnnger to lie
apprehemled from the u.e of them." There is, however, a distinct in Wlnro
ilillerence which ha. been recognised in American case, between luses
of injury through fireworks where the injured jwrson is unconnected
with the di.plav and thi»e where the injury results to a .[K'cfut.ir at »,il, il,.-

tlie place for the purpose of the display.' It may well be that the ''"I'l-'y

injured oasser-by may recover on the principle that it was the duty i>f <-' "I""' '"•

the holder of the display to prevent his e.xliibition infiicting injury •

'" ' """'

while the person who resorts to a firework display should be put 'to
prove negligence. It must be admitted that the judgment o( Lord
fcsher. .M.R., gives no countenance to this. Hut the analogy of nicni-
hers of a sliiMiting jiarty ajipcars in point, where amongst themsi'lves
the liability is not the same as to the outside world. In the American
case two juilges dissented on the ground that the ovideme did not
show that the risk was appreciated. This dissent appears t.> odmit
the principle. Whether grown jioople in possession of their faculties
who go to see fireworks arc not, in the absence of cviiiencc tending to
a different conclusion, to be presumed to appreciate the risks attending
their action raises a question of common sense rather thoii of law ; so
far as the law in tiigland is ascertained, the ijuestion has been
answered adversely to the dissentient judges.'

After the occurrence of an accident through a dangerous agency,
where the mere fact of the occurrence is prima jmie evidence of

liioiility of A scfhoolmuBUT, 1 HI. Conim. 453 ; Fit'.'i: r-itd v,

_
ItT ('i)(kbiini, t'.J., esit, iind rp|«)rtprM' note l}li:t-(llt!»;

A« tci lliu duly aiul liuliility

Sorthcott, 4 i\ k F. ((.'Si,

Prm V. ll,»,„.. .W L. T.' (ISO
i Hull v. (I„nrn«r, „/ H.oV.ji,,™ (,*.,. 4 'i.m.o,

I
.
H. 1123. In K Pkilliiu; Cliiirilg. U .lur. 1)5U. 72 K. R. mi. It ia nut t la. ,liilv ..I

a .choolmai.tcr of ,i tr™ kIiuoI to allend llie truslcc. on all oiia«ions
' 4Tim™L. R. 241(C. A.).
» 4 V. P. D. 32.-,.

.
• ''>»• V. tyll, 5 51. 4 S. 1118. .V«fl,ma v. Cn„l ( l!HM), 2 I. R. 317, a b„v fonnj

.V, """ '" " '"''''• ""' "' ""' ""' knowinii that it was loaded, iminl'nl it at

lather
' " ""'" i»i"™l plaintiff, who recovered damages against the boy's

'• thnvfU V. duthrie, 17 Am. St. R. 598.
" Heaniim v. H'tAjtr. Ifili Maas, 4U2.
*

("it. Chiireh v. Applcfit/, 5 Times L. R. 88.

( l|
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negligence—it is for the jury to deriiic whether there has been " absence

of care according to the rircumstaiices ;
"* and so where injurv tMults

from the storing of gunpowder the person responsible is held liable

" even though the explosion is not chargeable to his personal negli-

gence."' Yet the circumstances may indicate very different degrees

imntnnrps of cate.' " A huntcF shooting in a wilderness is not bound to the
^'"' caution of a person shooting in a populous neighbourhood."* It is

therefore matter for a jury whether, on any facts " from which negli-

gence may be reasonably inferred " being established, negligence

ought to be inferred from them ;" so that, in those cases, where the

mere occurrence of an accident is sufficient primd facie evidence of

negligence to go to a jury,' it is left practically to a jury to decide

what degree of diligence is to be required, subject, of course, to the

direction of the judge, who should call their attention to the fact that

there is no undeviating and cast-iron rule as to what is nej^ligence, and

that negligence is
" absence of care according to the circumstances."

Within certain limits the verdict of a jury would be conclusive

;

but where they are shown to have affixed liability by requiring a

different degree of diligence from that which the law demands, their

verdict would probably be set aside as not warranted by the evidence.

Thus, if a man shot on the moors of Yorkshire were to bring his action,

and it were to be shown that every precaution was used customary for

men out shooting, but notwithstanding this, the jury were to adopt for

their standard of care that which should be adopted b^ a man carrying

a gun down Fleet Street, the verdict would 'be set aside, because the

jury had not applied their minds to the only relevant inquiry—" care

according to the circumstances."

Where the fact of injury happening is enough, in the absence of an

answer, to entitle the plaintiff to recover, on the principle of IhdAin,

WickUnr, and Wexford Ry. Co. v. SlaUery,'' the determination of the

evidence cannot in any case he withdrawn from the consideration of the

jury, however overwhelming the circumstances pointing to exoneration

from negligence may be. The defendant's remedy is, as just indicated,

by application to the Court in banc ; and the guiding consideration is

whether the verdict is " such as reasonable men might find.""

1 Vaughan v. Taff VaU Rj/. Co., 6 H. & N., per Wilies. J., 688.

3 Ixtfiin, dee. Powder Co. t. Tearney, Ili Am. St. R. 34.

a Regina v. Huiehitwm, 9 Vox V. C 555, liability of army officers for firinu, in

tho rcg'ilur courne of lutll practitje in a sarriRon town, whereby a mftti wnfl kilieil.

* Wharton. Nogligenm, 1 882, citinR TtizzeU v. Booker, l« Ark. 308.

1 AfelntjtoliUtn Hy. Co. v. Jaekson, 3 App. Vm». 11)3, i»er I.or<i Cainm, C, Ifl7.

B Prr !>.r<l Eshcr. M. R. Whitby v. Itroek. 4 Times I^ R. 241 (C. A.).

7 3 App. Can. DfiTi.

« MelropolitHH Ry. Co. v. WryjlU, 11 App. Cw. 1R2.



CHAPTER IV.

FENCKS AND PARTY WAf.IX.

I. Fences.*

"A FENCE," says Woolrych, " may consist of almost any kind of D^liiiiiim.

division or inclosure, but a hedge, ditch, or a wall will be most commonly
found to answer that term."'

In agricultural districts the most usual way of fencing is by liedne
and ditch.

The rule with regard to the presumptive ownership of hcdgei and Pr™iim|>livo
ditches is that, where adjacent fields are separated by a hedge an 1 """"'"I"!'

ditch, the hedge and ditch j)rimd facie belong to the owner of the field
that contains the hedge ; for " no man making a ditch can cut into his
neighbour's soil, but usually he cuts to the very extremity of his own
land

:
he is of course bound to throw the soil which he digs out upon

own land." *

If there are two ditches, one on each side of a hedge, or if there bo
a bank on each side of a ditch, or a bank without a ditch, then the
ownership of the hedge, ditch, or bank must be ascertained by proving
acts of ownership.*

By the common law the owner of land is under no obligation to x„ oiiiiBition
fence. He is bound to see that his cattle do not stray into his neigh- '" <mn- ut

bout's land, since if they do he is guilty of trespass." cnmnion l««r.

In Boijh V. Tamlyn/ Bayley, }., says :
" The general rule of law is, n.iyl^y, .T.

» Sec an article. The I*aw Relating to Fencee. Law .Mae. (1828), vol. i. .100 ; Shenr-
man and Redlielil, Necligence, §§ fi.5.5-(l«4 ; Wharton. Ncf^ligence, ^§ SS.-i-HllO.

' Law of Fent-eH, 281. This docs not eeem to lay Mtreas onouKii on palingH, wliirfi
have now become a primary wnse of the word, though it certainly includes thcui For
the distinction between a wall and a bank, nee Callia, 74.

3 IVr Lawrence. J., VokUk v. MiiUr, 3 Taunt. 138 ; /)oe dem. Priwi v P-nrKru
7 B. 4 0., per Holroyd, ,7., 307 ; Strang v. Sleuarl. 4 .Macph. (H. L.) .5. ilmkiU v'
Tayhr, ( 1890) 1 Ch. 041 (where Jforto. v. L. * N. W. Rg. Co., 13 Ch. I). 2(W. is cilcd (r.r
thecftsoment to out the hedge), and is followed: Midland Ru. Co. v. H'rv/kt (1!H)1)
1 Uh. 738; Ckc •;» Corporalion v. Xightingalt. (1006) 2 K. B. 012; Earl ol Craitn V
/'m(»»re, ISlimeaL. R. 282.

••
. .

, ,
.

v.

• Per Bayley,J., inOay V. ITmI, ZSelwynN. P. (I3lhcd.)1244. For the French
law, see Code Civil, arts. 053-673.

6 This rule dates from the Year-books—
p.ff., 20 Edward IV., fol. 10 b, cited and set

out 17 C. B. N. 8. 251 », and considered in connection with the other authorities in tho
judgment of Blackburn, J., Fleleher v. Sglanda. L. R, I Kx. 280. Ante, 423

• ChurrhiU y. Emm, I Taunt. 629. See y. B. 39 Edw. IH. 3. H land Ik- oi«n to
the highway and the beasts of a stranger enter upon the land, it is not justitiablc.
Otherwise if cattle in fiassage on the highway eat herbs or com, raytim sixiriim,
against the will of the owner, it will excuse the trespass : Com. Dig. TrtMiiiiss {())
Droit. |M. 2); /"om/rrf V. Jiim,/(, 1 Wms. Saund. 322n(c).

T (1827)6 8. 4C.3J7.
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that a man ia only bourul to take care that his cattle do not wander

from his own land, and trespass upon the lands of others. He is under

no legal obligation, therefore, to keep cp fences between adjoining

closes of which he is the owner ; and even where adjoining lands which

have once belonged to different persons, one of whom was bound to

repair the fences between the two, afterwards become the property of

the same person, the pre-existing obligation to repair the fences is

destroyed by the unity of ownership. And where the person who has so

become the owner of the entirety afterwards parts with one of the two

closes, the obligation to repair the fences will not revive, unless exijress

woros be introduced into the deed of conveyance for that purpose."'

Though the law is thus, the effect of it in grazing countries at

least is indistinguishable from what it would be were there an absolute

obligation to fence. Bigelow," indeed, lays it down that " by the

common law of England the owner of land is bound to keep it fenced."

and cites Chancellor Kent as his authority for the proposition." In

theory at least, the law is cleariy otherwise, and there is no obligation

to fence, though the natural effect of not fencing may involve a liability

against which fencing is the only preventive.

Thus, Williams, J., in Cox v. Burbidge,' says :
" If I am the owner

of an animal in which by law the right of property can exist, I am
bound to take care that it does not stray into the land of my neigh-

bour ; and I am liable for any trespass it may commit, and for the

ordinary consequences of that trespass. Whfether or not the escape

of the animal is due to my negligence is altogether immaterial."

Again, in Ellis v. Loftm Iron CoJ where there was an iron fence on

the plaintiff's land, notwithstanding which, a horse of the defendants'

did damage to a horse of the plaintiff's through the fence, " It seems to

me," said Lord Coleridge, " sufficiently clear that some portion of the

defendants' horse's body must have been over the boundary. That

may be a very small trespass, but it is a trespass in law ;
" and Brett,

J. :* " For a time I doubted whether, if the animal strayed upon the

plaintiff's soil without negligence on the part of the defendants, a

trespass would have been committed. However, upon reference to

the authorities, I find that the owner of an animal, although he may be

guilty of no default, is liable to be sued in trespass if he strays on to

another's ground. A passage in 3 Black. Com. chap. xii. p. 211, might

perhaps cause a little hesitation ; the writer there says that ' a man is

answerable, not only for his own trespass, but that of his cattle also '

;

but he then proceeds to speak of ' negligent keeping ;
' the language is

not quite decisive. If, however, we refer to Com. Digest, Trespass, C

1, and 1 Chitty, on Pleading, pp. 93, 202 (7th ed.) we shall find that the

1 See Lnicr^nre v. Jfnl-imt, L. R. 8 Q. B. 274. As to striiw of land adjoining a

road, itoe dem Prtnn v. Peirm). 7 B. 4 C. 304 i Siinlmn v. Ccnd.v. » '' B. N. S. 433 ;

Ikltdt) V. Simpmn. IS C. B. 831 ; Jomi T. WiUiaint, 2 -M. 4 W. 320 ; Viii. Abr. Fences.

3 L. C. on Torts. 41M).

a 3 Kent. Conini. 438. Tfie paasage is :
" The doctrine U. that at common law the

tenant of a close was not boun 1 to fence against an adjoining close, unless by force of

Juescrijition : and, if bound by prescription to fence his close, he was not bound to

ence against any cattle but such as were rightfully in the adjoining close. If not bound

ut common law to fcnc his land, he was nevertheless bound, at his i)eril, to keep his

cattle on his own grounds, and prevent them from escaping."

* 13 C. B. N. S. 438, cited and approved by Blackburn, J., Flelchtr V. Sylani*,

L K. 1 Ex. 281.
6 L. R. 10 C. P. 10 ; Lfe V. Riley, 18 C. B. N'. S. 72^ -mare trespa'sed into a field

of defendant's ; there was a (jucstion also of remoteness of ' limagcs.

• 44 L. J. (;. V. 2(1.
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owner is liable in trespass if cattle stray upon another's land, although
he himself commits no fault."

A distinction must be taken, for the liability of a landowner for Uiatimtioii.

what escapes from his land is not absolute. Thus, in Comyns's Digest ^

it is laid down ;
" If a man has a tame fox, which escapes, and becomes

wild and does mischief, the owner shall not answer for the damage done
afterwards : per Twisden, J., 1 Ventris 2^5."

Hale," however, has the following: "These things seem to be H(ilo,inhin

agreeable to law. HiHt<')ry of

"1. If the owner have notice of the quality of his beast, and it JheJI^w"'
doth anybody hurt, he is chargeable with an action for it.

" "**"

" 2. Though he have no particular notice, that he did any such
thing before, yet if it be a beast, that is ferw naturae, as a Hon, a bear, a
wolf, yea an ape or monkey, if he get loose and do harm to any person,
the owner is liable to an action for the damage, and no I knew it ad-
'udged in Andrew Baheis case, whose child was bit by a monkey that
)roke his chain and got loose.

^

" And therefore, in case of such a wild beast, or in case of a bull or
cow, that doth damage, where the owner knows of it, he must at his peril

keep him safefromdoing hurt, forthough he use hisdiligence to keep him
up, if he escape and do harm, the owner is liable to answer damages."

Again, in Nichols v. Marsland* Bramwell, B., says :
" I am by no Bramwcll. R..

means sure that if a man kept a tiger, and lightning broke his chain, and i" NirholSy.

"

he got loose and did mischief, that the man who kept him would not "'"'''"'^

be liable."

To reconcile these dicta it is necessary to draw into prominence the Cuhch ron-
distinction between animals natural to the country and animals sidered.

brought in for the convenience or pleasure of their captors. A fox
breaking its chain merely resumes its natural state in a country where
other foxes exist ; so, too, of hares, partridges, or pheasants.* A
monkey escaped, or a lion, or a bear, is a dangerous agency which of
its own nature would not have been a peril to the neighbourhood, had
it not been imported there. The distinction is between the intro-

ducing a new means of mischief and then permitting it to get free, and
arrestmg an existing mischief to the ravages of which property is

naturally subject, and which after an interval resumes its natural course.

Could it be shown that by reason of the temporary confinement damage
of a special character was done, there seems no reason why liability

would not attach. The case of the tiger put by Bramwell, B., may
assist to illustrate the rule. In this country the person responsible
for the presence of the tiger would be liable for its escape. In India
the proprietor of a territory acquired for tiger-shooting, having cap-
tured and confined a tiger, would not be liable for the ravages done on
its escape, because the visitation of tigers is an incident of property
thereabouts, and the escape of one merely restores the condition of
things before the capture, and so imposes no liability. The liability

upon t

Mich'Tl.Aleslree; in 2Lev. 172»r(fc nom. -UicXri, ,v. Alesfree. where thirt jKiiiit in not noticed,
and the authority for Twisdfn. J.'s, ptatemciit is Weanr v. Ward, Hob. 134. Moat of
the caHCH arc cited in Read v. Edwird/t, 1 7 C. B. N, S. 245.

a History of the Pleas of the Crown, vol. i. 430.
3 See J/ay v. Burdttt. 9 Q. B. 101. * L. R. 10 Ex. 255, 2ti0.
s Milckil V. Aleatree, I Ventris 205. A tunic fon e«ca|)ed. It was held thfit "he

that kept him before shall not answer for the dama((e the fox doth after he hath
Inat hiui «nd he hath resumed his wild nature." This is dn«tjt«l hy .lohimm, -F

liradtj V. Warren, (1900) 2 I. R. 032.
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to danger from tigers is or waa incident to the user of property in
tiger-infested districts of India as damage from cats is to the owner
of pleasure grounds in the suburb of an English town. This con'
sideration is applicable to and explains the rule of the civil law : Si
ur8U8 fugerit a domino et tic nocuerU, non potest quondam dominua
conveniri quia desiit dominm esse ubi fera evasit.^ Bears are indigenous
over all the region where the civil law prevailed.'

' The difference, between the liability alleged to exist in Bigelow's
Leading Cases on the Jaw of Torts,^ and that which the law actually
imposes, is of importance when we consider the position of a landowner
with regard to his neighbour's cattle. If there were a liability to
fence, then, in default of fencing, injury happening to his neighbour's
cattle would import a right of action to the neighbour. Unless by
prescription, or through the force uf an agreement, no such liability

exists. This appears from Williams's Notes to Saunders :* *'
It must

be observed that the general rule of taw is that I am bound to take care
that my beasts do not trespass on the land of my neighbour, and he is

only bound to take care that his cattle do not wander from his land
and trespass on mine ; 6 Mod, 314, Tenant v. GoUwin. 1 Taunt. 539,
Churchill V. Emna, 6 B. & C. 329, Boyle v. Tamhjn, 9 D. & R. 430,
S,C. ; and therefore, this kind of action [i.e.,' an action on the case for

not repairing a fen • ' will only lie against a person who can be shown to
be bound by presc..r»tion or special obligation to repair the fence in

question for the "'- -iit of the owner or occupier of the adjoining land.

And no man can be bound to repair for the benefit of those who have no
right." Where, then, an action has been held maintainable for an
accident to the plaintiff's cattle by reason of defective fences on the
defendant's land, the liability to repair the fences was either admitted
as in Rooth v. Wilson ,•" or was apparent from the terms of the holding,
as in Firth v. Bowling Iron Co. ,* or was proved, as in Boyle v. Tamlyn ;'

or was presumed, as in Lawrence v. Jenkins,^ from the fact that fences
had been kept in repair, at the request of the neighbours, by the
occupiers of the land sought to be charged. A twenty years' repairing
in this manner will raise a presumption of liability, capable or being
rebutted by proof t}-at the party whose tenants repaired were under
disability, or were merely tenants for life ; if the proof be that repairs

have been uniformly done for forty years, the prescription will be
conclusive.' The fact of repair, unaided by other circiimstances, will

not be sufficient ; it must also be shown that such repairs have been
made upon the requisition from time to time of the persons claimiiifi

the easement, or at least sufficient must be shown to warrant a jury
making such a presumption.**

If unfenced land adjoins a highway the owner of cattle travellinir

along the highway is not liable, negligence being out of the way, for

damage done by his cattle in straying into unfenced land." This is ati

8 Encyclopffidia Britannica (iHh ed.), Bearn.
* Pomfret v. Skroft, 1 Wins. Saund. 322a, n. (c).

1 Inst. 4, 9.

3 Ante. 504.
6 1 B. A; Aid. fiO.

8 3 C. P. D. 254; Bu«h v. Bminard, 1 Ccwen {N. Y.) 78, strayed row drinkin-
maple syrup; iUood v. SpatUding, 67 Vt. 422, cited Shearman and Redficld. Negli-
gence (4th ed.), g f>*) >

' « B. 4 C. 32y. U D. £ R. 430. « L. R. 8 Q. B. 274
» 2*3 Will, IV. c. 71. C[>. Gale, Ldwof Eii.-.fmLiit3(6thcd.), 176 lOOancH"!

4M; Gibbons, Lau of Dilapidations, 264.
»o Lawrenet v. Jeniina. L R. 8 Q. B. 274; Earl of Craven v. Pridmore, 18 Tmc^

L. R 282. II Goodwyn v. Cheveley, 4 H. & N. (131 ; TiUeU v. Ward, 10 Q. B. T). 1 7.

IM.
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o^"& '" ""' *''™"' '^^.^loiring » man to keep his cattle on hi. r„«i.

them^SThii • ?
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high that no horse or bullock could leap it. One could scarcely roach

the limits of such a requirement, for the strength of swine is such that

they would break through almost any fence, if there were a suflicient

inducement on the other side." Thi- obligation is no more than to put

" up such a fence that a pig, not of a peculiarly wandering dispo-

sition, nor under any excessive temptation will not get through it.

With regard to the public, it is so notoriously the duty of the actual

occupier to repair the fences, and sn little the duty of the landlord, that,

without any agreement to that cfiect, the landlord may maintain an

action against his tenant for not doing so." This presumption doe^ not

exclude agreements between the landlord and tenant, the beneht ol

which against the landlord may be taken by any third person cognisant

of their existence.'
^ u •

i

At common law the owner of land, if bound to fence at all, is onl)

bound to do so against cattle rightfully on the adjoining land. It

the owner of such adjoining land happen to be a gratuitous bailee of a

horse injured by the neglect to fence, he can recover ;" since henehcial

ownership is not necessar}'.

We are next to consider the statutory obligation to fence.

Bv section 10 of the Railways Kegulation Act, 1842,» it is enacted

that all railwav companies shall be nnder the same liability of obligation

to erect and to maintain and repair good atid sufficient fences through-

out the whole of their respective lines as they would have been il

evcrv part of such fences had been originally ordered to be made under

an oi-der of justices by virtue of the provisions to that effect in the Acts

of Parliament relating to such railways respectively.

And by section 68 of the Railways Clauses Consolidation A.ct,

184.') ' railway companies are bound to supply sufficient posts, rails,

hedges, ditches, mounds, or other fences, for separating the land taken

for the use of the railway from the adjoining lands not taken, an I

protecting such lands from trespass, or the cattle' of the^ owners ur

occupiers thereof from straying thereout by reason of the railway,

together with all necessary gates made to open towards such adjoining

lands and not towards the railway, and oil necessary stiles.

This section, says Jervis, C.J., in Manchester, SheflieU. and Lincoln-

shire Ri/. Co. v. WalUs^ " was plainly intended as a substitute for

the earlier provision.

1 ChUd V limn. L. B. » El., piT BramwcU, B.. 182. " I agree that the compiinv

ore not bound to lonce again.t animal, of estraordinary capaeitie., or under unu.u,,

conditiona- but they must have a fence aufficient agaraat ordmary cattle . l«r

Pigolt. B.. 183. Cii. Mellminr. v. LaMz, 100 Pa. St. Ml).

2 Chettltnm v. Hamftum. 4 T. R. 318. « /^ i> n ..i i

3 Paune v. Roger: 2 H. Bl. 340 : StUm y. Iirerpool BrrweryCo..2C. r."."'
' FitlherbertTDe Natura BreTium. 128, n. (<i), cited by Jervi. C.J., and "et "ut "

BiekU. V. Ka.l ami We.l India Dock,. *e. Co., 12 C B. 60 171 ; 1 Wms. Saun. ,

321. cited by Jetvi». C.J., Mmht^kr. ShtlfM, and L,naln,h,n By. Co. \ Ha •'.

14C B 218. In K»»lv.I«>i<>,8Ma...ll0.99,iti.pointedoutby Paraon.,C.J..lh.t

Hale', note to F.tzherbert. cited mpm. U inaccurate. The li'"'"? ".'"", I""'*'"",'''

"curiou.. and i. gi.cn in Story'. Life and Letter,, vol. i. 116-118. Where the ob a^

tion U, fence exi.t. the obligation o.i.t. .rfpeoUve of any prtlcul.r P"?"?'; '"J
" '

.J

the owner nut. any portion of hi. land—e.g., the obligation la not di.charged if he u-..

hi. luid. immediate^ adjoining «l>e land, that .hould be fenced a. "'l-'j
'"f-

j™,

hi. cattle stray from their meadow. acro« the arable land and come to miwlml

through the fencing being defective again.t their mcurnon.

%Mihv Wilson 1 E & \M .>'' • .1 * « Vict. c. &5. ' 8 * » V ict. c. _n.

. Cattle-Beast. 'or qu«dru|ied. in general serving for tillage or other labour. «M

for food to man. The word is .aid to include " perhap. .wine :
Web.ter. t""!'"-

Kine, horses, and some other animals appropriated to the uae of inan
:
Richardson.

Child V Hfirn. L. R. 9 Ex. 170, the word " cattle was held to include pigs.

» 14 0. B. 220.
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The first reported case, Sharrod v. L. d N. W. ftif. Co.,' wmit off on
the point that the action was framed in trespaM instead of on the case.

This was followed by FauxxU v, York and North Midland R;/. Co.^
brought on section 9 of the earlier Act,'' whereby an oblijtation was
imposed on railway companies to keep the giitcs at the cn<U of K-vel

crossings closed against all persons or cattle upon the highway ; the

Court held that ** that imposes an obligation to keep them closed as

against everything, whether straying or passing,** and that a company
not performing this obligation is liable to an action for its breach of

duty.*

This decision was strongly insisted on in Rirkcttn v. East and West
India Docks, <fec. Co.,^ which was brought under section 08 of the

Railways Clauses Act, 1845. The company were bound to make and
maintain fences in the terms of the statute. The ptaintifl was the

owner of a close adjoining a dose belonging to the Great Northern
Railway Company, which abutted upon the defendants' railway ; the

plaintiff was bound to repair the fences of his own close. By the

defect of hia own fences plaintiff's sheep escaped into the adjoining

close and then passed to tne defendant's railway, and, in consequence

of the want of a fence between it and the railway, were killed. There

was no allegation of negligence. The Court decided that where an
obligation to f^nce existed under the common law, that obligation

was limited to the benefit of adjoining owners, and that ^* the

statute had most properly taken the common law rule as the

measure " of railway companies* liability.

We have already seen that whilst cattle are passing along a highway,

the owners of such cattle are using it according to the dedication of the

owner of the soil, and that if, therefore, whilst passing along the road

they stray into an adjoining field, the owner of the field cannot distrain

them damage feasant if he were bound to keep up the fence against the

road.' But if they had strayed upon the road and thence into the field

they may be distrained damage feasant, since they have no business on
the highway and there is no duty to repair fences against straying

cattle, but only for those rightfully on the highway. In America,

however, there seems to be a rule requiring the land owner to fence

against cattle generally.*

The distinction just noted is observed in fixing the import of a

railway company's statutory liability to fence. In Manchester,

Sheffield, and Lincolnshire Ry. Co. v. Wallis^—plaintiff's horses strayed

on the highway which ran alongside the railway, and through defect

of the fences of the defendant company got upon the railway and were

killed. The Court held that the plaintiff could not recover, as his

horses were not rightfully using the highway, and there was no obligation

on the defendants to maintain a fence against them. The distinction

between this case and Fawcdi v. York and North Midland Ry. Co.^

1 4 Ex. 580. a If, Q. B. 610.
a 5 & « Vict. c. 55. * For Pattwjon. J.. lllH.

a 12 C. B. IfiO ; MonklantU Ry. Co. v. Waddell, 23 Dunlop IH»7, decides thut tho
law in Scotland doe« not differ.

8 DovaetoH v. Payne, 2 H. Bl. 527. ' Thom|»on, Negligence. § 900.

« 14 n. B, 213, dw.ien«t^ 'y I'"'^ Rsher. MR., in Chnrman v. ••*, K. R. Ct,

,

21 Q. B. D. 524, " a strong decision, but it was the decision of a very strong Court."
" It Ik iisoless," he added, " now tocavilatthatdecision.tindlthink thut no Court of

A[i|wal ought to interfere with it and thecases that followed it." LvbaeorrJiic v. O. W.
Hy. Co., ( 1890) 2 Q. B. 313. Cp. Ihinean v. Canadian Paeifir, Hy. Co., 21 Ont. R. 3.->5.

9 10 Q. B. tJlO.

Shfirnrl v.

L. * N. W.
Hy. Co.

F'lwrrll V.
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Dirtin- wu pointed out to b« that Famxtt't cau wu decided on another

iiuiiilinl from gection,' by which an unqualiAed duty waa impoaed on the company

'""fj'jr^rt to Iceep constantly cloaed gates acroea any turnpike road or public

MWmd carriage road on a level ; while the fi8th aection had been decided, in

*» C"- Rickett'i cate,' to impoae no more than the common law obligation to

keep up the fences against the cattle of the owners or occupiers of the

adjacent land. Creaawell, J., instanced the case of The King v. Pease'

as " a strong authority to show that the Le^slature having legalised

railways, they are not subject to any liabihty beyond the ordinary

common law liability, except where the Legislature has thought fit to

impose it."

r.^r.v. 0. If. In Cony v. 0. W. Ry. Co.' the benefit of sec. 68 was held to enure

Jiy. Co.' to the occupier and to be absolute though the owner of lands adjoining

a railway had received compensation from the company to discbarge

him from his obligation ; and in Dix. v. 0. W. Ry. Co.' the section

is declared to be independent of sec. 73, which requires accommodation

works to be executed within five years, and the duty to fence is con-

tinuous.

The company's obligation under section 68 is limited to owners and

occupiers of adjoining land, and therefore the want of fencing cannot

be alleged as negligence by a mere passenger on the railway.'

OA^rmni. V. In Charman v. S. E. Ry. Co.,'' horses of the plaintiff strayed from
3. E. Sy. Co, g common upon a road leading across the, defendants' railway. The

road waa divided from the railway by properly constructed gates

;

beyond the limit of the road, on a triangular piece of ground belonging

to the defendants, was a swing gate tor the use of foot passengers.

One of the posts was rotten, and a defect in the fencing was thereby

caused, through which the horses made their way and were killed.

The 6«th section of the Act was not applicable, because the horses were

straying. The wider provisions of the 47th section were, it waa con-

tended, also not applicable, because the duty of the company (possibly

absolute as far as it extended) extended onl}^ so far as the breadth of

the road, and since in this case the protection was afforded for the

total breadth of the road, and the defect was off the road, it was urged

that the statutory duty did not apply. The Court of Appeal held the

judKinont ol company liable, and Lord Esher, M.R., said :' " I think that the

Liini Eshcr, company are bound to make the gate? not merely the width of the

" " road, but of such a width that when they are closed they will fence in

the railway so as to prevent cattle or horses, which are using the road

as a road of passage, and acting as cattle or horses naturally would act

upon such a road, from entering ' on the railway '—not merely from

entering on the level crossing—but from entering on the railway, and,

whatever the width of the road, if it is necessary to do so in order to

give that protection, the gates must be wider than the road. To say,

however, that the company would be obliged to make a fence a quarter

5 « (I Vict. c. 55, s. U. ' 12 C. B. 160.

• 4 B. » Ad. 30. « 7 Q. B. D. 322.

s {\WJ) I Q. B. 300.

« Huztfin V. N. K. Ry. Co., L. B. 3 Q. B. 549. Sfse, howovor, 5 ft 6 Vict. c. 5.1, h. In.

whicli hiM never in tormi been repealed, though Jervis, C.J., in Manxheater, 8heffiif<l

and LivnJwihin: Ry. Co. y. Wallit, 14 & B., 220, sayn nection 68 of 8 ft 9 Viot. o. jn

iH rtiibetituted for it. In some States of the American Union neglect by a railway In

fence when they have the power is visited by damages of double the value of any

Btock killed by Ptraying "n the line, Mtaaaipofts Ry. Co. v. Btrkvith. 129 U, S. {12

""
t'h Q. B. D. 624. ' 21 Q. B. D. 530,
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of a mile long, or even a hundred yardi long—something which no one
conid call a gate—would be abaurd and unreaaonable."

We have seen that, at common law, an adjoining owner can recover /jtiimxh v.

from a neighbouring proprietor bound to fence for damage caused by -Wid/W

negligence to a horse of which he was gratuitous bailee.' Damon v.
*' ^"^

Midland Rif. Vii.' was a somewhat similar case, but under the Act.
The licensee of the occupier* of land adjoining the defendant!!* railway
sued for injury to his horse, which was allowed to graie on the land,
and managed to get through a defective fence on the defendants' line,

and was killed. Kelly, C. B., held that " the plaintiff's horso was lawfully
in the field, from which it e.scaped through defect of the defendants'
fences." Bramwell, B., said, the statute appears to mc to be for

the benefit of all persons who are lawfully using adjoining land."
The term " cattle of occupiers " used in the Art must, then, be taken
to include the cattle of all persons who are lawfully upon lands adjacent
to a railway, and the liability cast on the company by the Act is very
much like the old preacriptive liability to fence."*

An unsuccessful effort was made in Midland Rif. Co. v. Daykin' to ."nffam/

contend that a colt that had strayed on the highway, and which the ^- jj^
"•

owner's servants were in the act of driving home, when, by the negli- *
'"'

genco of the company's servants, it got upon the railway, was within
this rule. The Court, however, was clear as to the liability of the
railway company.

The cases of Rdiertt v. 0. W. Rij. Co.' and Marfell v. SoxUk W'ile» »**.».
Rtj. Co.' remain for consideration. In the former, plaintiff sued for the " •* • *» ^'"

loss of some cattle which were sent by railway, and on arriving at their
destination were removed from the truck into a yard belonging to *he
company adjoining the railway, though not fenced therefrom. The
cattle, being frightened, rushed on to the line and were killed. The
plaintiff sued for negligence, alleging that the company had negligently
omitted to fence the yard from the railway. The defendants denied
their obligation to fence either by statute or at common law. The
Court was of opinion that no legal liability was " cast upon the company
to make or maintain any fence between their station yanl and the
railway.'"*

In the latter case' a railway and a tramway ran in parallel lines eac h MarfeU v.

on the land of the railway company. The plaintiff was using the '''"'^*, •*'*^

tramway with horses and trucks by permission of the defendants, and *" '"•

was paying toll for the privilege. A fence had been placed between
the railway and the tramway, in which fence was a gate which ha<I

been left open by the defendants' servants The evidence was that
plaintiff had never seen the gate shut. Through the opening thus
left, plaintiff's horse swerved through fear on the railway and was
killed. It was souf^ht to put the defendants' liability on two grounds

—

first, that the company were liable under section <i8 ; and secondly,
failing that, at common law. The Court was aareed that there was no

1 Hnoth V. WiUon, I B. ft Aid. 59. Ante. 3m. 1 L. R. 8 Ex. 8.
3 The Act is for the protMrtion of " the cattle of the owners or the oceupiera."
* Wiseman v. Booker, 3 C. P. D., per Loiies. J., iSft.

» 17 C. B. 126. 14 U. B. N. S. SXl.
' 8 C. B. JJ. S. 526.

« Cp. Covtttgton Stnekynrd* Co. v. KeUh. 1311 U. S. (32 Davies) 12S, where ii railway
'(imiMiny holding itself out as a carrier of livestoek ia held to he under an obligation
tu provide siiitaMn and neeeseary facilities for receivinij and di-icharging livestock
^vnt to or forwarde<l by them.

v Marletl V. UtiutK Widen% Co., 8 C. B. N. S. C25.

i I:
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Liiidley, J.

iJHttility uihUt X\w flrnt head. " It w riear," Haid Kric. VJ.^ " that tlie

df^fonflantR are under no oblifiation to put any frnre on their own
land." The Chief Justice was alsn of opinion that thrre wah no evidt'nco

of common law nef;lif(onre, for **
if it [i.r, the gate] wa^ ^Iwayo open,

there would be no firuund for inferring a contract for kecpinif it shut

;

and upon the notea the plaintiff «tatea that he never naw the gate

ihut." The majority of tne rourt,' however, thought that the defend*

ant«i, having conntrurted a fence with a gate, were bound to use it ;

and sustained the vertlict for the plaintiff. This reasoning does not

strike one as ronvincing, not even as plausible.'

The neglect of a railway company efficiently to perform their

obligationR in \yiaeman v. Booker^ enured to the detriment of their own
tenant. The company let some of their land to a tenant, who planted

it with vegetables, which were consumed by horses on the defendant's

lands adjoining putting their heads over the fence that the railway

company had set up in assumed discharge of their statutory obligation.

On action being brought by the tenant, the defendant set up that the

fence erected by the plaintiff's landlord was innufTicient, and this

objection was sustained. Lindley, J., thus interprets the language

of the section :
" The fence is to be for the benefit of the owner or

occupier of the adjoining lands. The structure is to be sufficient to

keep the cattle of the adjoining owners from straying on to the land

of tne company. The horses here were straying within the fair mean-

ing of those words ; and this it was the dut|y of the company to prevent.

Suppose the company had after erecting such a fence as here described,

planted yew-trees so near to it as to be within reach of the cattle of the

adjoining owner, and they had eaten and died, would not the company
have been responsible for their loss within the principle of the decision

in EUis V. Loftus Iron Co. ? " *

D>itytoff>nc» There is also, under the MetalliferousMinesRegulation Act, 1873,^

anproachto an obligation on the owners* and "every other person interested
unuMdnune.

^^ ^^^ minerals" of every mine that is abandoned or the wor'ring

thereof discontinued to cause the top of the shaft and any sidt;

entrance from the surface to be and to be kept securely fenced.

And by the Quarry (Fencing) Act, 1887,' any c^uarry dangerous

to the public in open or unenclosed land, within fifty yards

of a highway or place |of public resort dedicated to the public

and not separated therefrom by a secure and sufficient fence.

shall be kept reasonably fenced for the prevention of accidents, anil

unless so kept is to be deemed a nuisance, and is liable to be dealt with

summarily in manner provided by the Public Health Act, 1876.* By

» Williams and Byleg, JJ.
9 " If a person undcrtakeit to perform a voluntary art he in liable if ho perforniN it

improperly, Diit not if lie neitlectH to jierfonn it. Such ia the reniilt of the dwUioii in

the caae of Cogg« v. Bernard": i«er Willott, J ''keitoH v. L. ,b N. W. Hy. Co., L. It.

2 C. P. 636.
a SCP. D. 184.

4 Ii. R. IOC. P. 10. The ]irinri|)le of thiu cane ap|)Gan) to be that " in the caw uf

animals trespasniog on land the mere act of the animal belong.ng to a man which hi-

could not foreflco, or which he took all reasonable means of preventing, may tic i

trespaBH.inaHmuL'h an the Manieaet. if done by himnelf, would have been u treHpufp
'

per Brett, J.. 13. Cp. Pouting v. A'witf-. (1894) 2 «. B. 281. The duty in the ens. in

the t«xt waa to fence for the benefit of the occupier. The breach was not bo fencing.

6 STi & 30 Vict. c. 77. «. 13.

A Knuckey v. Iledrulh Rural Council. ( 1004) I K. B. 382.
7 m Ik. Til Virt. c !!».

» 38&30Vict.c..'U,u. 01-111. Antf.*33.
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tho C.n.1. Protorlion (Lonilon) Act. 1H!W,' .ny n.rt of a c.nal that.but. u,«„ ,„y h,Bhw,y „i,ti„g „ ,h, ,i^, of th*^ p« „, o( Iho Ac!tb.t » unprote.t«a .o u t„ involv, dangor to life ST^ Dmt«to^l

n. pARTir-WALLa.'

Thn l««r m to pnrty-WBlU remsim to bo noticed briefly.

wT.h?rZ^J A adjoining owner, .re ton.nt, in common, .. in

In Vh^ «"'/«•<* '«nd d^M V. Portff.' I think that tho judg nonl"

.315 ^.11 i-S I

'".">»."«» Pl»™. »ho term n,.y l,„L,| ZS of tho „ m"*
'""«•«'««"''"? ""' two .trips, one belonging to

£llv .hi,
""''"* """"" " '" "'^' " Hautin,.^ Then,thinlly, tho term may mean a wall which belong, entirely to one of th.adjoining owner,, but i, .ubjoct to an ea«,mont or rigK "To other

Th.Z'Jr'"'"T^ " • '•'-;'«•'«-'"" 'e'we-'n tho two tenement;The term is .o uwd in some of tho Building Acts. Ijwtly the term

mofotvZr.':
!«»"'""•'«» 'ongitudinall? into two^'ol^t^ each

Ser m^o?y." •
' ' "»»-«"e">ent in favour of tho owner of the

m.ii;
" "" '^.i"™"* <" ne" »re tenants in common, one cannot

^n ouIt!.r'^^ . ?'^ IT™"°r."''P"'P"'*y'' " »"«'=' .mountsto

: chTtdLjprrprt.'s:!^''"'- "
' "" "°"'"'™ p^p^^^^ » "-'-y-^'i -

in CM^,P^°'}r- «f
i""»"-«t«d by the judgmont of Littlodalo, J..

for anything short of a destruction of tho common property Tho

^luZ^V "i"^"^: " '•'''' ''°™ '" '^"""y ^- "««• i» that troapa™
willlio by a co-tenant against a co-tenant for an ouster

H,ii .
'',dj<"'»n8 owners .re entitled each to a strip of half the

h lanTo°f the" :?"• " "'T '"'" "." ""> '«"* "' '"'-""'d ''.If onthe land of the other, "each party, for «iy injury done to tho partwhich stands on his own land must have the ordinaiy emedy.""
^

over it tl!:^r ''*'''»8».to ono owner, and tho other has an easement

TJL\ f
'!" °™" »' the dominant tenement is entitled to put anyamount of weight on the wall that doe. not endanger its stability "

01 * 62 Vict. o. 10. J , Ej„ y,j . .,„ .„
•''

« See nolo to Wijuhin ,. Sidhrd, 1 M. 1 R,. 408.
,»..""""' ""W"*. 12 Q. B. 837.

> 7 ct' lif""jr*' H^ » « ''<'"• l> S B. A C. 207.

1 u .. i '^'"°"*^'«><».byGrMit(K8.).

Bo.pL°!t^ iTn*. ?«'"*" "' '^^''^ '^'- "^ S« .]»o Bradhc V. «„„•.

187*2. «:*^ '"'™^ /«(>"»;<.;, *c. ««K(i( T. /«,>. W. N. 1S71, 2os. W. S.

TOL. I. „

Vv. .(.. In

»>it«,n V.

'.raj .,« I„
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4. II the owmnkip o( Um will ii in moittiM, uoh twing lubJKt

to * oioM-eMcnunt, thtn Mch ii liniikurljr entiUtd to put any amount

ol waight on tha wall ; and aaoh party, foi any injury done to tha part

which atand* on hia own land (lubjaot to tha aaacmant), muit have

the ordinary remedy.
Under the Metropolitan Building Act, 1 899,' different coniiilerationa

came into being. Whatever the righta at common law might have

been, auch right no longer eiirta." * The object of the Act ia to limit

the acta of private ownera for the general benrHt of the public, to

prevent the apread of fire, and for aimilar purpoaea. In order to

determine whether a wall ii a party-wall, it ia not neceaiary to con-

ider what righta of ownerahip the plaintiff and defendant have, but

what is the phyaical condition, poaition, and uaer of the wall.'

Sec. 3 • providea that " party-wall ahall apply to every wall u«!d

or built in order to be uaed aa a aeparation of any building from any

other building with a view to the aame being occupied by different

Kriona." This Act waa aupeneded by the completer code of the

indun Building Act, 1894; the definition in lec. 5 of which, though

wider, is to the same effect.

The question of ownership, therefore, ia become of email account

;

and when the circumstances of condition, position, and user that

constitute a party-wall are determined, the righta are fixed by the

provisions of the Building Act.

In this view, the following statement by fry, J.,' is of importance :

" Acta of Parliament often take away some control ol owners over

their property lor public punioees. Therelore I consider this wall to

be a party-wall, but only so far as it is uaed by the plaintiff on the one

hand and the defendant on the other aa a support fur their buildings.

The case ol WuUm v. Anwld ' shows that a wall may be a party-wall

lor aome part ol ita height, and above that height may be the separate

property ol one ol the adjoining owners. In the same way I hold this

wall to be, laterally, a party-wall lor such distance as it is used by both

plaintiff and delendant lor their buildings, and no lurther. The

result is that, lor the distance that the plamtifi's closets extend,' the

wall is a party-wall, and, upon giving the proper notices under the

Act, the delendant may deaf with that part ol uie wall in accordance

with the 88th section of the Act." '

t 18 ft 10 Vict o. 1?S. This Aoi b sapenaded m to perty-wKlb Mid repealed by

the Londm BuiUiu Act, ISM, Pert Tiii.

s 5lawfarrf/laiao/Br»(MASMi<4i4iiMr*MT. Slote«,BCb. D., perJeeeel.H.R.,73.
• KniaU r. PuretA, 11 Ch. D., per Fry, J., 41S.
< 18 i 1» Vict. c. 1!I. See now London Building Act, 1894. >. IS (H): "Tlu'

expreieion pertT.walle mesne (a) k wall forming part of a building, and uied, .t

conatruoted to be need, for aeparation of adjoining baitdinga belonging to different

ownen, or occupied or ronatmcted or adaptod to M occupied by different penon»

;

(6) a wall forming part of a building and atanding to a greater extent tnao tin'

projection of the footings on lands of dillerent ownera." The provisions of tin'

French lew are to be found in artioles 603-673 of the Code Civil. See, too, Toullicr.

Le Droit Civil Franfais, liv. 2, ch. 3, § 1, De la Mitoyennet6 des Mure ; Demolomb,'.
" ....— .. ., .. . ^ Services Foociers, Des Hurs Mitoyens «t

s L. B. 8 Ch. 1064.

Cours de Code Napolton, Servitudes <

non Hitoyenn, liv. 12. tit. iv. ch. 2. 1 1 ef «i

s XawlU V. Pmidl, 11 Ch. D. 415.
T The facts showed that the plaintiB was the owiter of a boundary-wall built on l>i-

own land, agaitut which hs had bnilt some closets, and the defendant, bia adjoinin;^

neighbour, lud recently built a substantial structure.
a The section indicated is re-enacted in subetanre in sec. B5 of the London Buildiii).'

Act, 1894- SeeaCanadiancaae.-Sroolev. ifcLcos. 6 Unt. Rep. 209. The law relating

to partv walla senerajlv is treated in 3Kent,Comm. (!3th ed.) 437. and in ft not*' t"

UfueA V. /sAam, 92 Am. Deo. 289-306, where the right of building upon and addjiijj
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CHAPTER V.

ANIMALS.

On this subject the English law has so many points of contact with the

civil law that it may be well shortly to summarise some of the leading

positions of that law previously to entering on the detailed examination

of what amount of liability is imputed by the law of England to those

who have the custody of animals.' .. . ^„ „,

Rom«„ law In Roman law twxia is the name for d,mage, ansing ex f[«<» or

. ^ ^^^^ donebyaslave,whoishim«ilf termed noxa;^ though

this term is sometimes used to designate the damage done by him. i ne

actio noxali> signifies the remedy, and gave the master the option either

of paying the amount of the injury or o! surrendenng the slave o"™
«»J

satisfaction.' The noxal action 6r8t appears m the Twelve Tables

.

Si quadruva pauperiem lecute dicetur, actio kge dmdmm (oftutorum

denLdil : q<^lex voluU aut dan {id) quod nocutt, f est. tdammal

quod noxiam commiait ; aul CBstimatimem noXOT offerre. /"«*»«
extended by the Lex Aquilia. The distinction between the law of the

Twelve Tables and the Lex AquUia is thus explained
: 6. Knm

sciente domino furtum /ecU. vel aliam noxam commuU, imn mmme

actio est noxdis ; rwc dfminua sm nomine tenaur. At m lege Aqmhn

(inquit) dominus sm nomine tenetur, nan sem.

r„mp»r«i The efiect of the provision of the law of the Twelve Tables on this

.KS.lv point has been compared with the law of England,' which, in the case

'»- P"-
. of a beast straying and trespassing, permits the person on whose laiul

Z'^nZ it is found in certain circumstances to seize anS impound it tiH the

Srioing owner comes and redeems it by paying the damage and expenses o

d»m«g». ]j In the event of the damage proving greater than the value ot

the beast, the owner was unlikely to do this. In that case the per8..n

damnified, not having at common law the right to sell, was practicallv

without remedy, being unable to sue for the damage done by the animal,

I In Card v Caae, 5 C. B. 022, there is » K-amiKi argumont and aonic very loaninl

notes, at 027, 028, on the am'ient and foreign law on thi« subject,

a Inst. 4, 8, 1 ; Gftiua, 4, 76 ; D. 9, 1, 1, § 1.

: a;,''r75^/r,Si?^;J» »,».'«» -«». u«™ .>o™-. -po™ p^-

'*«;'S"'i,';'r,J?"X"fr,^ent of the Twelfth Table .ay.. Si >erv^ /«rt«m /«i.

noxiamve nocuxt.

7 Y B*i\* li !S. Pl- 2- Colquhoun. R^man Civil Uv, Actio Natalis, S 2lM-

The .ubi«;t 18 alM ilIu-S»t«l in thmt «limrable book, Hui.u«., Xlie Common L.«.

Leoture I., Early Forma of Liability.
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so long as he held the distress ;' and being subject to the obligation ofmaintjmmg the beast, till .5 i 6 Will. IV. c. ,TO,» gave him the right to
ell. Sir Patrick Colquhoun considers ' a similar difficulty to have been
the origin of the chapter of the Lex Aquilia, which gave an action of
mahcious damage against the master, either on the hypothesis that
he had refused the surrender of the noxa, slave or beast, or that the
twxa in doing the damage acted under his direction

The name strictly given t« the damage done by an irrational animal Pauperk..
belonging to another was Pauperiej ; quia qumi pauperiorem /acit
hedaium. Paupenes at damnum sine, injuria facientis datum \eo
enim potest animal tnjuriam feciiae did, quod lensu caret * The term
pauperies does not appear strictly to have been adhered to for it
occurs occasionally where the expressions noxa or noxia, and the
action descending from them, actio noxalis. would appear to have been
applicable.*

By the Twelve Tables the animal must have been four-footed •

though by construction the remedy was extended, hm actio utu'is
arnpetU etstnon quadrupea sed aliud animal pauperiem fecit,'' and thus
an action could be brought for damage done by bipeds.

If the ammal was given up in the satisfaction of the wrong, then
the defendant went free."*

The action generally applied to those . imals only qum contra
naturam moventur.—Ceterum li genitalia ait lentaa, ceaaat actio

The law of the Twelve Tables and the Lex Peaulania dec,:.„ forbade Provhi,,,,, „lany one to keep a savage beast (and it is noteworthy that a dog is here th« Uo„,.,„
mentioned with a boar, a bear, and a lion) near to a public road qua '"*•

milgo u^ fit ; and if a beast so kept did damage to a passer-by, it was
forfeited by way of indemnity, it even the most remote blame could
be laid to the owner's charge ; while the later iEdilitian edict ran •

Vtttf yulgn iter fiet, tta habutaae velit, ut cuiquam nocere, damnumm dare
po»U. A« adveraua ea factum erit, et homo liber ex ea re perierU, aolidi
ducenti prastabuntur ; ai nocitum homini libera eaae dicetur quanti
bonum et aquum judici videbilur, condemnetur ; caterarum rerum
quanti damnum datum factumve ait, dupli." No action lay if an animal
were untated or roused by anyone. Thus, when a horsewas spurred and
reared and kicked any person, it did not commit pauperies.'^ In thisMse the person that irritated the horse was liable, and not the owner
So when a dog was chained in a house, and some one stumbled on it

1 Jfoden V. Roscoc, (1894) 1 Q. B. fi08.

> Colquhoun, Ilomiin Civil Law, S 2lgO.

,.»1„?' "'J'
'• ' '•. ''°!''«"" *"»«"•» "I tine tHJuria /.ieif»(i, iaium ; m turn

c^c „u:d ,wvl,;pn /«,/. Caper ,, litro dc wM„sra,,4V„, ',,„p,r,„„m ,,p,.„£,"

4 Colquhoun, Roman Civil Law, $ 2199,
• p. U, I, 1 j 2:Qhie aclmad nmiia qiiajruprdit perliml. 7 n. 9. 1,4

1 J . n V,"-.
'^';'""f""'="«l™'l»"™nlly»<ll^l.lloh«voU.l•n»imil«r. 1„ Filz.

,..rbe,l, Do Natura Br.-v.um (Hale'. o<l.). «9, £. not. (6), it i, „,id ,
••

IfL il k i

. i il:
; r, .^ , .,

"' "fcrai™ i> to F,tiherb.-f. .Abridgment.
'

1* D 21 1
«' ' "'•^«"«"g«l "'»'"« from 11..4rf. to lU.Si

>' Paul, S«iil. I, 15, 3. Ki, qui trnlalu m, /emm hriliam vrl iiuiKCuxne o/iVimJ»Jr.p«fe», .» « pror.to»ril,™,.e d„mn,MdMl. „,ur in ,i.. dZ7n"^ZmTZc-Miiem oelK. injur. p,int«l in Moermui, Theaautu, Juri! Civili.' yolTum.
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accidentally and was bitten, the owner was not liable.^ If the owner

took it where he ought not, and allowed it to slip, he was liable for

all the damage, from which the aurrender of the dog would not excuso

him.*

We have seen that a dog was associated with a boar, a bear, and

a lion ; it is therefore not unfair to assume that a similar liability

would arise in those cases where there was negligence. The responsi-

bility for the animal follows its ownership (noxa caput sequUur^ If

the animal died naturally or by accident the owner's liability was

extinguished.* Where a domestic beast did damage, even secundum

naturam suam, by straying and grazing on another's land, an action

lay under the Twelve Tables.*

Lord Esher, M.R., in FiUmrn v. People's Palace and Aquarium Co.,*

lays down that " the law of England recognises two distinct classes

of animals ; and as to one of these classes it cannot be doubted that

a person who keeps an animal belonging to that class must prevent it

from doing injury, and it is immaterial whether he knows it to be

dangerous or not. As to another class the law assumes that animals

belonging to it are not of a dangerous nature, and any one who keeps

an animal of this kind is not liable for the damage it may do, unless

he knew that ;*. was dangerous."

Those not of a dangerous nature he furtther subdivides into a class

" harmless by its very nature " and a class " that has become so by

what may be called cultivation." All that are not within these two

classes fall " within the class of animals that a man keeps at his peril,

and which he must prevent from doing injury under any circumstances,

unless the person to whom the injury is done brings it on himself."

The test determining to which class any particular animal may belong,

is, says Bowen, L.J., " the experience of mankind."

'

There is, however, high authority* for distinguishing the legal

liabilities afiecting those animals, in which by law there is at least a

qualified property, from those of a savage and irreclaimable character,

both of which are descriptions included in Lord Esher, M.R.'s, class of

dangerous animals. While as to the other class of " not dangerous
"

animals, a dog and an ox would appear to be included under the same

subdivision
;

yet the legal position of their owners, for instance, as

regards their trespasses, is not identical. Therefore, for the purpose

I D. 9, I. 2, ! : Si quis atiqiiem evitana, ma^/iatratum forte, in laberna proxitrta "^

immiaisaet, ibique <> cane, feroee trrtut taaet, non posse agi eania nomine, quidam putanl ;

at, »i soltUua faiaaet. contra. The following passage will show that tho legal obligatiim

to have dogn under control i« no now one : Si gHM^wim Mttftn kabena in ptntiii. <i'if

in viia piMicis, eum diurnis horis in ligamina non redegcrit, quidquid damni feecrH.

id a domino dtsaolvatur : Paul. Sent. 1. 15, 1.

a D. 9,1.1, S 5.

3 D. 9. 1, 1, 12.

* D. 9, 1, 1, 5 13, 16. In the middle agra animals were judicially tried for offcm r^,

There is a very curioun article on this superstition, entitled Prosecutions &gatii~t

Animals, in Am. Jur. vol, i- 2?3, being a translation of two articles from the PiiH'-

Themis, vol. i. 194 ; vo' viii. 4fl.

B D. 19. a. 14.53: t'ii glana ex arbnre tua in mrnm fundvn eadal. famque ego immi'"<

peeore. depnacam, AriHo scribit, non sAi neturrtrt legUtmam actionem, qua experiri

po^aim : nnmnrqii^Pxlegi'diU)decimtabvlarvn'^depaattiperoria,quiatiimintuopaaeilNr :

nrquf de pitnperi'', neqHr dmnni injuria agi poaae. In factum Hague erit agrndum. Tu

which there is a glow* of Accuntias ; Sed quid ai mca pecartt in tuo glnndes tua.t i»'-i'>

fuerunt aine mea immiaaione t Beapondit h^Kt locum forte de panperie Accuraiua.

B 26Q.B.D. 258. ' L.c. 26\.

B Bramwell. B., Nichah v. Maratfind, L. R. 10 Ex. 260 ; ar.d Maule, J.. Morgai. v.

Earl of Abergnrenny.HC. B. 768.
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of discussing the legal reUtions that arise, it seems more convenientto ejamme the subject under four classes.
--"nvenient

Animals, then, may bo considered as •

beaJs, 4c?"
°' ' "'™''"' ""' '"^"'"''""''e character, as lions, tigers, Fo„ .!„»..

iJi^ZiZXr """^ "^'"»'<'' y' «" of « «vage and

III. Those that in their state of domestication never wholly lose

fl' '?!V5*""V'"* d«"™<=«ve tendencies, and are keprSrS
wnim and gratification of the owner.

hnrJI; '"''T u'^j
''"™heen thoroughly tamed, and are used for

In/lil
'"^''""''^ <" f" food, sucS ^ horses cattle, and rteep!

Ll i^M V° " *™'^ property of intrinsic value and entitled to thesame protection as any other kind of goods.
I. In regard to savage and ferocious animals the dutv of nno »,„ t a

fessmg to keep them is absolute and independent of negCo" ^^e -i'=<.u.
propensity of such ammals to dangerous mischief is well known The

"''^"^'
duty with regard to them corresponds with that respecting otherdangerous agencies as laid down in Ryland. v. JPfeteAj, " aTd is toexercise such a degree of care as will absolutely prevent the occurrence

l,fjr^ "? °^T *'"'™«^ "?'='' ™""' '""of "-e animal as he knaturally inclined to commit, in any way whatever. To such an

reported I am by no means sure that if a man kept a tiger and

In^i;*wt*^ "'"'S' ""'l''"
80t loose and did miihief, that theman who kept him would not be liable."

"

,
^"^ St^/^o"'*' ''••'•> '" *«^''- Uiiggim,' lays down the law verv «,, .clearly

: There ar,, indeed cases ofl^iurder ^ere no act wa^ do"e «4'..
by the persons guilty, as the letting loose a wild beast, which the '*' "'""'y
part^ knows to be mischievous, and he kUls a man (3 Edw. III. corone

"°"' '^•'•

311
;
Staunf. 17 ; Crompt. 24 b •), the owner of the beast is guilty of

r..?! k I" 'T" ^ ""^^ "T- """ " » difference between

^r^JLt "° 'r? "^T' "5 J"""
">"* *««" "Wch a man must

hJXl '' IK!:}^ P*"*' "?<!''«»'» tkat are mamueta, natura. andbreak through the tamenesa of their nature, such as oxen and horaes

'

In Ue latter case an action lies if the owner has had notice of thequauty of the beast
; in the former case an action lies without such

' LR.3H.L.330,mEi.Ch.I,.R. lEi.265.

. Thfi^„'e.T;.n„„t verity.
' '" «'>""- '**'•

™. ,
«««a.(, IK dm. ;.,, «,»,(., „y„ d„a^ ^^„ d p,(, fc ,„„.,i, „^ .» jSZ'

hX^fs'.s.^-'^^Rth'riT^SpS^'iiii,.^" ""-' »' «" ^""'= ^"-
' Besidra the distinction between animsJi /erie lulurm imd nuiiuticfie iiuhiro- them

^I„™ ;;J^ r
*?'"•' '"'""« '»'° ""S"" "'«' »'>ut up, ha» chaiged if wild

^^^/ , -
"*" '"? '° *"'!*• " " »>""<'»<'»» ««•" trcdin Kiel, it U caTled

"""f"'"".'"
,»<'?"», , "here i" nature i. tome, it is died ™»/.«e/» sjirlta ,„an element al.o ,n liability under the Mo,nic law. H an „. gi.^i a „an or a woiZ

owner of the oi.hall be quit. But if the m were wont to p.i.h with his hom i„

heTaSJ^MW
" '"'"' '^° '""''"* •» "^ '"•'•" "• I" h'lt »M kept h m in? bitThrt

to d^•.',''h'"T.^^";i"2s* 'srt"s7 £••" '" "rf"' ;"" "' °"" •"» »»"«»?«
10 aeatn . 15.iod. ixi. 28, 29. See Hale, Kiatory of the Plea, of the Crown, vol. i. 430.
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notice. As to the point of felony, if the owner have notice of the

mischievous quality of the ox, &c., and he uses alt proper diligence

to keep him up, and he happens to break loose and kills a man, it

would be very hard to mnke the owner guilty of felony. But if through

negligence the beast goes abroad after warning or notice of his con-

dition, it is the opinion of Hale that it is manslaughter in the owner.

And if he did purposely let him loose and wander abroad with a design

to do mischief—nay, though it were but with a design to frighten

people and make sport—and he kills a man, it is murder in the

owner."

The rule is also ntated by Lord Denman, C.J., in the leading case

of May V. Burdett,^ *' that a person keeping a mischievous animal, with

knowledge of its propensities, is bound to keep it secure at hia peril,

and that, if it does mischief, negligence is presumed without express

averment." The first impression from these words would probably

be that some proof of knowledge must be given ; that this is nut so

appears from Crowder, J.'s, charge to the jury in the subsequt^nt case

of Besozzi V. Harris : ' " The statement " " thnt the defendant knew
the bear to be of a fierce nature must be taken vo be proved, as every

one must know that such animals as lions and bears are of a savage

nature. For though such nature may sleep for a time, this case

shows that it may wake up at any time. A person who keeps such an

animal is bound so to keep it that it shall do no damage. If it be

insufficiently kept, or so kept that a person passing is not sufficiently

protected, the owner is liable."

An elephant comes under the sam^ rule ;
^ since " it cannot be

doubted that elephants as a class have not been reduced to a state

of subjeciion ; they still remain wild and untamed, though individuals

are brought to a degree of tameness which amounts to domestication.

A person, therefore, who keep an elephant does so at his own risk

;

and an action can be maintained for any injury done by it, although

the owner had no knowledge of its mischievous propensities."^ But

the animal must not be meddled with ; as where zebras were tied

up in their stable the door of which was standing open and a passer-by

i\-> iii; in and stroked one which injured him, the Court of Appeal held

that no action lay for the injury.*

By the Roman law, as we have already seen, if a wild animal

escaped, vritbout negligence, the temporary owner of it would not be

liable to make it good : Si genitalis sit feritas [actio] ceasat.* By
English law a distinction must be taken between animals indigenous

and animals imported. If a man brings a bear on his land (mncu

bears are not now native animals) he must keep **
it safe " at all hazards

;

but if he brings a fox, and it escapes, the liability of the sometime

owner terminates with the escape ; of course excluding negligence.'

i !»Q. B. 101. U2.
3 1 F. & F. '.i:t. A very similiir ciuie is Wyalt v. RiMfuTrilli: GanUm

L. K. 2H2; wlu. ,. « m fullowedinSAaff v. J/'fVmry. I'lOnl. R. 39.

3 Filbumy. f,'.fj'« Puiua:andAqiMriutHt'o..2!m. B. I). 2([1.

* See Harper v. .Vnrrka, (IKW) 2 Q. B.. |*r Wriifht. .J.. ;t23.

law : Item ffra hiMia nee mancipi sunt wJut ursi, leotun. ikm i

heMiantm nnmero aunt, vduti dtfanUa et camdi ; et idea ad rem t

aniiMilit f'liln ditr^mf damari Kritnt : Gaiua 2. 5 16,

s Marlor v. Bail. 16 Times L. R. 239.

B Init. 4, 9. The distinction is token between inborn fieroencHS {g(tniUUi« fcriUis)

uid a contirnied vicious habit {etUeitrogiu, prtrre aoliiua).

'' Com. Dig. Action on the Case for Negligence (A 5.). Sec ante, M5,

; Tim.

8i> t<>i> the Ruiiiioi

I animfilia quw firr

m pcrtinet quod hcc



CHAP, v.] ANIMALS. 521

The language of Bowen, L.J.. in Filbum v. Peopk't Pala e ond Dictum ol
A^ttanum Co.,' would include liability for an escaped tame fox as well Ho"™, L.J..

as for an escaped tame bear. He says :
" If from the experience of '5 ''f!"'

'
mankind a particular class of animals is dangeious, though individuals p2i',ndmay be tamed, a person who keeps one of the class takes the lisk of J?»or.«m r„.

any damage it may do." But the point before the Lord Justice was
merely as to the mischief done while it was the property of the person
sued (for which undoubtedly the owner would be liable), and the Lord
Justice was considering the matter as an instance of the " broad
pnnciple laid down in Fletcher v. Rylan^,. In some instances this
would undoubtedly include the foi, e.g., if the fox were kept in a town
where otherwise it would not have found its way. Still, there seems
a clear distinction, where a tame fox kept in a fox-hunting district
eecapes and resumes its natural habits, from the case of a bear or

?? 'j°L ,

""^'"^ ''" '''™ imported, escaping and doing mischief.
Ihe difliculty may admit of being solved by the consideration of
ownership. The property in the fox, when he escaped, would cease

tj) exist. It does not necessarily follow that it would in the case of
the other animals, though the assumption that it would has been fre-
quently made

;
it is not by any means manifest that their escape is

correlative with a resumption of their natural state.'
In Giindryy. FeUham ' it was held that a man may hunt a fox into Huniine

tne ground of another, and not be liable for trespass ; apparently "«»<'ti v,

on the authority of a dictum of Brooke. J., in 12 Hen. VIII. 10, that "a *''"*«'"

man might justify entering into the land of another to kill a fox, gray
or an otter, because they are beasts injurious to the commonwealth "'
In the Earl of Enex v. CajKl," Lord EUenborough, ..peaking of fox- EaH«iE„„

> 2.'! Q. B. D. 261. »• ('"Pd-

" This in not «> by the Romsn law. There " wiluraltm attrm libcrlolrm rmVremdclurnm o«l otW« no.1™ emmrit, „ul, luxl '» emipal. ,il ,uMn. d<mrUu laZi,

Mta.l',''
" '" '

'• ' *" ""' "'" '' ''°' ""''' "'•' "'""""« t" importd

3 1 T. R 334 ; NMola, v. ISadgar, 3 T. R. 259 ». ; Otdg, v. Minn, - Bi.l.tr fid
In thi. OMo Doddridge, J., h.™g ob«erreJ, • It U not lawful by the cummon 1«„ fo,any one to hunt for pleaaure op for profit, but otherwi.e, where it i> for the oood of thecommonwealth, aulxuiouenllv Croke, J., "agreed tho difference before taken by

from the tree.: and thie may be alleged to be for the public g,«l. but yet lhi« i. notlawful for one .o to do; the Court in thi> caae did agree thut umi a „™ it hemight well follow and kill, but not otherwim without thfT,™' of he owS™ theground and that the caae of 12 H. VIII. ought to be intended to he in the caw of

Menborough m Kar^ o/ E«cxv. Capd. Vho pa.aage i, act out in the text. In.SooUand the >«me diatmetion fasa been ulabliaied between hunting fo,e» for the
|,ur|«we of .]iort and the purauit of thoao animal, by farmer, for the prolction of
their Hocta. tarmer. may enter encloaurea in purauit: CVeuAoa. », ISuthmiHMon.on (Diet, of Decisional, 4!)97. Mr. Steel, Attorney-fiencral to the Commonwealth;m hi, argument on the tr.al of the Duke of Hamilton, said :

" If one pa.« over another";land without his consent, to feuh a falcon or tho like, ho may be .uiii.hed «« a Irc.-
imsscr

:
but not so, if to hunt or kill a fox or an otter, bec«u» these ire creatures cmlmbonnm jmblKum"

: 4 How. St. Tr. 1171.

, ,'ru£.''' TT'^ ."' """" ?"• ^""^ ",' ""' '''"'' "/ "" *'<"' "/ Strnfurd. 3 How. St. Tr..
ill 1j09: It IB true wo give law to hates and dcera, l«,cBuse they l» kast, „f chaseT ".7" """""'"'

"i"'?'
''"'"y or foul play l„ kiioik foxi ami ,„k™ „u the

1. k',',„ r""-^ '°"°''' '^f"" ""'« ^ '»•"'» "' I"«y" In -I'Klcn V. Kiadrve,
I opB. nil. It IS said a man may hunt and pursiu a fox into any man's land, " betauae

II ;;,: S"'v' -;'""; '° ""= commonwoaUli." Viu. Abr. Hunting ^ Com. Dig.niase (H). Hunting, or Hawking in a forest.
**

» Hertford Assiiea, 181)11, Chitty. (lalne Laws. 6i, note (/), which book mav be
referral to on the whole of the aubicct See, too. Campbell. Li™ of the (iSj"*Jce^
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Hntner.
Oldacre,

Lord Tenter
den, CJ.'h,

rulinft in

Baf-fr V.

Jitrte/ey.

arise {

hun ing, WB8 of a different opinion :
" These pleasures arc to bo taken

nfk.lL 'tv,
^'^ "•"" ''» n^'^os'^rily subservient to the consent of

othera. There may oe such a publie nuisance by a noxious animal

^.tTf '^,ri'^"'°/T"«,'""' "• '''' "«rth, but then you cannot

i»*, S J''t''',«8'"*5
'" '"'° » t/'wards, that ha. been ascertained and

7^t t f V**;. 3"!;*.'™° ".*" »"™' ""y i" ?""•»«<! with dogs, it

ir„ fv. i * ""' 5"'' " '"*y r°P'» I"™' »'««'»". « right tofollow the dogs and trespass on other people'? lands. I cannot seewhat It IS that IS contended for by the defTn/ant. The on y?aSe wh^h
will at all bear him out « that of FeUham v. Oundry. If it be „ece»ary
I should be glad that that case should bo fully considered. I havelooked into the case in the Year-book 12 Henry VIII ol 9 Thatseems to be nothing more than the case of a person whohad chased astag from the forest into his own land, where he killed it, and on anaction of trespass being brought against the forester who came andtook the stag, he justified that he had made fresh suit after the stag

pla ntiff took nothing by his writ. This is the case upon which that of

of Justice Brooke and it does not appear to me to be much relied

r.; ™ '''?i.'" w' 1"?°
'f
" '"»Pl'»t'«»"y ™d by the judge that aman may not hunt for his pleasure or his profit, but only for the good

°ni„ri°„rwr
"°''''

'""^'f
destroy such noxious admals as^re

L^'^7,k
the common weal. Therefore, according to this case, the

™.. f h"
P"*"''" »7* be the govermng motive." In the subsequent

case of tfume v. Olda^e.' before Lord EUenborough, damages Vere

H„n h X A
'?'^''™'«d agaii«t a huntsman, not only for the mischiefdone by the defendant himself, but also for that done by the concourse

of people who accompamed him.
-."ui^o

The distinction taken by Lord EUenborough between enteringanother s land m pursuit of a noxious animal for the sole purpose ofkilhng and doing so for purposes of sport was adopted in Pml vaummerAaye., where the true view was expressed to be-that aperson has no nght, in the pursuit of the fox as a sport, to come upon

C I °;n^iT B ff"^^ ^ '^'^ .'^^'' "'"« °' !"«» TenteSen,aj. in Baker v. Berkeky.' goes even further :
" If a gentleman sendsout h« hounds and his servant*, and invites other gentlemen to huntwith him, ^though he does not himself go on the lands of another,but those other gentlemen do, he is answerable for the trespass thatthey may commit in so doing, unless he distinctly desires them not togo on those lands.

'
This case is obviously misreported. No man is

hable for the independent tort of another; and the ownership of apack of hounds is not penalised by a liability for the trespasses of theowner s guests The case is very different if a necessary or probable
consequence of hunting a country is to ride over lands the occupier
of which objects to such a licence being taken. There is, then a

, ., . f?*^ .1°
*™ °™f "f bounds to warn his guest* against interferencehduiy with the rights of property of another. So such duty arises unless

'i.P^'"
"''"O" '» probably to Oedge », itinn,. 2 Bul« flo holdinit that > l„rf,.™

1 I 1
/"""'; .'"• ^1 *?'• T"''™ " • curmu. diicuiuiioii of tlie aueatioo wbctliFr if in

'a i o B n',f
"'""'•• """"«'' "" 8l«n"ng o( .„ ,rr„, „ he ... .S»^lL,cr.

* W- D. u. ». 4 3 c. & p. 32,
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antecedently a trejpaM seonu noceswry or probable. For examnlea guest separated from the hunt, which he rejoins by a short cut ovo;

dependont act. The proposition should be limited to those wtsdoMby guests as a portion of the hunting party
™

II, Ammals /era natura and unreclaimed

rest come under the class we have jint discussed, while bears and •""""•
other such savage beasts once common, though now as inZenra,.

""""°'"''-

ammals extinct, are also e^eptionally regarded
"''genous

.„„ -^ 1 ''* '^^ P'™" "'«' captures any animal /er^ nature

fc^aS^rr^r^ti^i-^-q^S
^TlTrr'SttShtT'''-^ -''™"'«/^— feVoX'

^:siss^firifSdiyj^,3ta^::s^»

Sutton V. Jtfoorf, • was of opinion that the propertv should beTH"
rorhTthat the' '"'''"T-"'''

T.'''\°'''" '-'' -^"^

aSTe " r<?^ Kent . " rtJfT' ""
""I

J"™*" »> general jurisprudenceagree, says Kent, that the ammal must have been broueht withinthej,ower of the purauer before the property in the atdmal vTst,
"

Th,s « of course with reference to /er^i4 apart frrthe claim

i» exhaoMively treated in Bum See Lh^: ?' o *^?ll'''
''" "^" «i^« "

of (he term, J,gn,„ ,. EvamMtj' r P 1. " 'i^' *" *" l" the meaning

.hoots at a wild fowl, wherein no m^, h.ih .„„^' ,

"' ^1.^ '*,'°l'- C-J.. " a man
unaware. .„ kill . m;n,^^rh„"r"et M^L'^e'^'^roX .^^ll^^^mwl ey. because t was an ui-€-iA^r,t *K=* u

"^'""J; "'" *"uy * imnadventure or chanco
if Ihii'mM, haS .hr.ra Jme foi5"lte"a1„'.C'h''H'°'' °' " '''\"" »"'

'
^^^

intention to etoal it. and by.uch .hootinrS 5 .''?,'' K'^"''' >"" "»' "i"-
then have been Builly of maS.JhlTr hi,,?

aradentally lulled a man, he would
»ction,vi,,,committingrt™S^„*'n anofc^rorV" r"«TV''°" "' »» '""•"'"I
tion„f.,,.,in„ .hi. ta'm. f^KenS.tiL'^ta'Tkih;,h ; ^ '"'

''.h'',,''" "T"'murder. b«,aure done in proweution of -i fS!" i, i„,™f
' """" *°"''' "" ""O"

llooJiKr.', Ca.e, 18 How St Tr «0
"'»"""" '"tent, viz.. an mtent to .teal "

:

'
lUi.'ilTa^'

"""'"-"" "'-«.- •• F.-t, 24a n,.. .,hr. fi.m..
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done by
Miimam.

im[>orU'<l(lo

aot make
Hiicc-efHor of

importer
liublfl.

III. Aniin^ilH

whi(:h never
loHc their

wild nnturc.

of the owner of the land. In Pierttm v. Post ' it was accordingly held

that an action would not He against one for killing and taking a fox

which had been pursued hy another, and was then actually in the

view of him who nad originally started and chased it. Actual taking

is not requisite, but possession must be so far established that the

animal cannot escape, before a pursuer can assert any legal right in

his quarry.*

For damages done by animals ferce nalurcB the landowner who
harbours them U not liable. As is said in BouUton^t case,' '* for aa

soon as the coneys come on his neighbour's land he may kill them, for

they are fercB naiurcB, and be who makes the coney borough has no
property in them, and he shall not be punished for the damage which

the coneys do in which he hab no property, and which the other may
lawfully kill."* Nevertheless, a man is liable for bringing excessive

quantities of rabbits or game on land, when these injure the crops of

a neighbour, or of the agricultural tenant, even when sporting rights

are reserved.' He is liable on the ground that his user of his land

creates a nuisance. His act produces injury. In BouUton^s case the

damage arose from a refusal to act.

In Ireland it has been held' by a strong Court that a landowner

is not liable for " the natural and reasonably to be expected trespasses

of rabbits," though for the purpose of improving the breed he had let

loose foreign rabbits. The po;nt was further taken that the act of

letting loose the rabbits, if wrong in the person doing so, would not

afiect his successor as an occupier of the land.

III. Animals that in their state of domestication never wholly

lose their wild natures and destructive tendencies ; and are kept either

for uses which depend on retaining those native instincts, or else for

the whim and gratification of the owner.^

1 3 Caines (N. Y.), 175 (Idvingston, J., diHBcnting, 170), and fullowed in liMhr v.

Newkirk, 20 Johni* (N. Y. Sup. Vt.), 7fi. The cUHtoni in the GrBcnUnd whale tinhcry m
that the whale belonsH to the tiret utriker only ho long an hin harpoon in in thn whale

and uoder his coatrol : note to Fennin^a v. Lord Qreni'iUe, I Taunt. 241. Aberdtm
Arrlie Co. v. HuUer, 4 Macq. (H. L. Sc.) 3d5, and the caw in the Year Book 12 Hen.
VIII. 1.1. 2, cited nnfc, 521.

1 lUui qu«E»iluin est, rjn, si fera bestia ita vultwraUt nil, ut capi po»$U, slatim tut cmi-

itUeUrt/iilur. (^ibusdam plaeuit, abitim tuam eaac et to uatim iMam t>ijcrt, ifenec mm
peTot^Vlar^a ; qwoAai deitierM persequi, deninere tuam eate et rursua firri oteupnntia. Alii

non (Uilt-r pMavcrunt tuam taae guam si reperia. Sfd poaterit/rem aenlentiam not eon-

firmamiu, quia miUta accidere aolent, ut aim noa cttpiaa, Innt. 2. 1. 13. Phriquv nmi

aliter putntvrunt earn noalrtim eaae, quam at earn ceprrimtu ; quia muUa aceidere poesunl,

wteam noneapiamu^ ; quod verius eat : D. 41, 1,5, § 1.

3 5 Co. Rep. IfM b, limited by Birkherk v. Paget, 31 Boa'7. 403, which wa» fo::- wc<i,

Farrer v. Ndaon, 15 Q. B. U. 258. This case ia criticined by Pii»c«, C.B.. H djf v.

WarrtH, (1000) 2 I. R. 661. Boidaton'a rnae in better reported aub. nom. bowlatun

V. Hardy, k..^. Eliz. 547. The rottolution in lioulalon'a eaae an to dovccotet* Ih iH^-

Bented from in IkwfU v. Naudj-ra, Vrn. Jac. 400, where it inHuid that though thoerrctn'n

of a dove-cote is not ii common nuiHance, n pcrwon who nuittninH a private injury from

the doves may have redrcwtt. Q. for negligence in kccjiing? Buuiaton'aea^r infolluwcit

in Uinaletj v. WUkinaon, fro. Car. 387, and by Bayley, J., Ilannam v. Muckd', 'J

B. & V. 93«.
1 Soo " The Roaia Cnac," Hunnam v. Mockitl. . H. A C. 034. \Vt>olwifh v. 0<il<ik. r

32 J. P. 4.'W>. The judgment in Aldrirh v. Wriifht, " The Miuk Ca»e." 53 N. H. 3!IS.

containM all the aiithoritictt on tlic mibjo-t of killing wild vermin in defcn.c of prc»|)tTly.

Tlii« wild an action to recover i»rnaltieH undt>r a statute for killint; minkM in the r|(i.-ii

time. The defendant admitted the killing of four minkx, but alleged in justificHtii'n

that he honestly believed the animaln were at the time punuing bis geese. Thix whii

held u legal excuoe.
s Farrer v. Nelson, 15 Q. B. D. Z-M ; BirlAeek v. Paget, 31 Beav. 403 ; Hiiton \:

Orepn, 2 F. A F. 821.
a Hrady v. Ifarrrn, (1000) 2 1. K. 632.

7 See as to this Harper v. Marrkx, (1804) 2 Q. B., (wr Wright, J., 323. The Crucify
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ThiR claH of animald includes dogH, catM, HquirrelA, parmtii. Bingins

birds, ferreti,* and " othor creatures kept for whim and pleasure,'

which, says Blackstone.* " though a man may have a base property

therein, and maintain a civil action fur the Iims of them, yet they are

not of such estimation that the crime of stcalinff them amounts to

larceny." *

The test whether an animal belongs to the class of wild or tame Ti»>t.

animals must be referred to our knowledge of their habits deriveil from
experience.' If the animals are of wild nature, the owner is not liable

for their trespasses as ho is for those of his cattle.'^ This, in fat^t.

constitutes the chief distinction between animals that are " valuable

property *' and those that are tame, but in which by common law a

valuable property is not admitted, viz.—that for the trespasses of the

one class the owner is liable, while for the trespasses not provoked by
him of the other sort ho is excused.' A dng, however, may be seized

damage feasant while trespassing,' though not shot," even when
Tunning after a hare in another man's ground, unless the place is a
warren,* and there is no other way of saving the game,"* or preventing

further molestation."

The same rule applies to the other animals in this class. Although intfrffrpnc^

they are not valuable property at common law, any interference ^'ih tlii-t

with them may amount to a civil injury, and be redressed by a civil
a,',^rt|„a

to Animaln Aotii, lR4f)-M (12 A 13 Vict. c. 02. nnd 17 & IH Vict. c. 3»), arc extended
to " luiy liiH, }»Mt. tlHh or roptilo which \» not inrliidtMl " in thiMP .V'tH liy the Wild
AnimaU in Captivity Prut«ction Ait, DHN) (<(3 & M Viet. o. 33).

1 Rex V. Hiaring, Hiiah. k. R. (l>. Cnx.) 3A0: Bac. Abr. (Jamo. IX^vr in a park
may be no rvdaimtNl an to paw to executoro ; Morgan v. Aberffavt:nni/, K <!. 11. 7tW

;

poM. 636.
a 4 Oomm. 236.
3 Rfgina v. Rabinsoit, Bell. C. C. 34 ; Wrigia V. Ranufot, 1 NoteM to Wma. Haund.

106. See now Larceny Act, IHOl (24 ft 25 Vict. c. 00), m. 18, 19, 20, 21, 22. 23 i Rrown
f. Oitfs, 1 C. ft P. 1 18, and the ca«ei rlted in the note.

4 Puf. 4, e. 6.f S. FiAum v. Petyple'a Palate and Aquarium Co., 2S Q. B. D.

258.
ft MiUen v. Fawtrft, Poph. 161 ; Read v. Edu^rJf. 17 C R N. S. 245. Cp. Sander*

v. Teape, 01 L. T. 263.
fl MoMrn V. Keeling, 12 Mod. 332 ; Smith v. Cook, 1 Q. B. D. 79.
f Boden v. Roseoe (18H), I Q. B. 008; Runek v. Kennington, 1 Q. B. 679. Tha

ftlaintifiF haii either the remedy by action or may distrain an animal taken dnmage
eaMtnt. If be elect the latter remedy, he must at his peril tind a \no\>vt pound and
in proper conditim : Bignell v. Clarke, 5 H. ft N. 485.

* Comer v. Champneya, cited arguendo Deant v. Claykm, 2 MarHh. 584, 7 Taunt.
489.

• Vtre V. Cawdor, 1 1 East 568. " He (the dog) should have been in the very act
of killing the fowl," per Lord Ellenborough, C. J., Janwn v. Rrown. 1 Camp. 42. It jx

the same if a dog rum after deer in a park : Harrington v. Turiter, 3 Lev. 28 ; Com. Utg.
Pleader(3M33.). In Ifetidv. /fmd,4 0. ftP.5tt8,Bdoghaving worried nheep was shot
by defendant, the owner of the sheep " when he had left the field in which tho sheep
were, hadcrosHed an adjoining close and was in a third." Defendant was liable, for" tin
dog was not shot in protection of the defendant's ivoperty." Puttiiift up the common
notice that dogs found tretipassing on thitt property will bo shot will not justify the
shooting of any strangerx dog found there; Comer v. Champneya (MS.) cited 2
Harsh. 584. It Ih not even iiermiHttiblo to nhoot a dw who htiH bitten one and who ia

running away : Morria v. Nugent, 7 C. ft P. 572. MUla v. Huiehinga, (1903) 2 K. B.

714, ia a decision on 24 ft 25 Vi't. c. 97, s. 41. If more than this, it would be alarming
to d<^ whose propinquity merely to a pheasant aviary seems to suggest much trouble

to thtm. If. instead of proceeding under the Malicious Damages Act, 1861, the owner
of the tiog had sone to the County Court armed with Janaon v. hroum and it« foUowers
ho would probably have found no difficulty.

to R^ii r. Edward*. 17 C. B. N. H. 240.
11 ProOuToe v. Malktws, 5 C. ft P. 581, with the notes ; KelleU v. Stannari, 4

Ir. Jur. 60. Op. Aldrieh v Wright.^ 53 N. K. 398. Vin. Abr. Trespass (L. a).

XrMpMS jutiflable.

[•ivil injury.
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^HiniM re-

wtrteiidi.

Evidence of
knowledge.

Beetv.
Dj/non.

Mtion' in the ume nunnu u with other property.' They dider
from the clau we have been comiHering in thii, that they "'are no
longer the property of a nun than while they continue in hin keepina
"'»"'''»'. P<»«<«"on; but if at any time they regain their natural
liberty, hia property inatantly ceaaes, unless they have animum rmer-
Undi, which is only to be known hy their uaual ouatom of returning,' a
maxim which is borrowed from the civil law:' Keverlrndi aulemOHmum nimlur dainere habere cum mtrtendi nmiuelmlinem ieteru-
entU. '

.

To aflect an owner with liability for injuries inflicted on human
beings by his dog there must be iciwUio ,• he must know or be affected
with knowledge of the dog's dispoeition to bite mankind.

Evidence of knowledge must obviously vary in different circum-
stances

; and, as the keeping o( animals is lawful, knowledge of a
mischievous propensity is not conclusive without negligence, though
it IS a very strong indication of negligence.'

In Beck v. Dyim; Lord Ellenborough held that it waa not suffi-

., ' ? " p?n"n- 'I"-
.
AmoiiKit the luldent Britona ceu were iooked u on ucre«iire.olinlnn.ic v.lue." Nee the curiQU.notem Blackatone to the punie iu.tquofd. In B-Art-nsAoe. v. li.^,. » U,,p. Cn. L. J. 14, A. h.vin, a pZ3 n .

SZ. j2,™„r'
'*'»•«"; •»™"^ •fy™'' ">• >»*« "l"e ot the thing de.troyed

VIII J"."""'""
"ere attended with cirramilanc e. ot aggravation. In V B 12 Hen

It ...ViS'.'J *. ''r""'T *''"'!'" "° *"""" "»"''' "" •"' ••'''"8 •'"y « bloodhound.'

J™^,^.'!"'.!.' *? "' °° "'°" " I»°"'' "»'y '"' P'™»"- -v.. felony could be

™^.T^ '" 'b«"'°"">»«~P™. The Oonrt held ..4i,'".».>rmrf,.»,' Though

pirit. to lake him .way, agunH my will, wae not lawful. Ifx lacia, tUltri. nil
j6. eie /fen. Thoagh not felony tr«pM. well Hmi, to, ii a man cut i, tre« „d SS.tbem he commiU a tieapaaa, though not a felony.

"~ ."u laae

17«'fJ f;m\ '^T' ?1?'
°'''°« fifS"" °l *"""• 7 Co- Rep- l« b. In Finoh'i Law,

ili?ll. ?'; " Sli°''.°T'°5 ', T*"
""""•bin of a ehattefpenonal i. termed a pro-

K?'.™.. 11
' ',?? "?"'• """^

'°r'"
"' "• •"• «*" » ">e .eaVbeaaU upon the eanh,™Jf l!.*^

*" '""''
J '.v'"r'°'

"?""•• I»«ridp^ deer, coni«i, W..,Vrd .ueh-lik^

rj^ ^ "" "' '
"'' """'<>" '<• » "O '«l">y to .teJ them

1 and a ^t of treapa..
ahall be gaore ^mmm auon lalraiil cl milk Upora upil without laying tun ; nor

I™j .1?w ,?"'•'*'»''• '°B8« 'ba» they remain in one'. po««a.ion. L my tune
'""^'JVL '"P™"' .""> •»? '• with my aervant j my hawfthat ia Hying at a foul

;

mydeer that la chaeed out of my park or foreat ; and the foreater maketh freah auitineae au remam m my poaaeaaion. and the property ia in me i but if they atrav it u
™ill." r^. °¥S° Vi '•f

° ^''•°'- P'ber-iaTit'i. of hen. ..«»u,^Ji, Juik."
IieMocka, 4o." Cp. the diatinction before noted between aiiimaSniui^a luMr^

^iTn^Vlt^' "*."?• ,'^«"r " '*°".""' »"«-l"'»«" «•? bo aubjecu of larceny•Itbough not m a aUte of confinement, but living in an ordinary dove-cote whichgv™ them free acceaa at their pleaaure to the open air : Jiiyiu v. C\ealo,, 21 L. }.

» Ibx V. Broofa, 4 C. * P. 131.

tvKiifam Inufifam, nl n i-reanr»l. mimiiii. Antera ifeaieriM, alum noalni aaaa deainoal

eoaaxliidiaen *«nieri«l - Oaiu. 2, S Ca Beea kept " in nnroaaonable number, and

ntZJf!;^'!. ,j
P "" y" "i."".

•Pl»~'«ble danger " to a neighbour, having done

flMsfS'LTo?!
"'"" '^''' ^'""i'y- 00^. V. 0-(^fm,.,

' 2 Bl. Comm. 3112.

• SeoperBraniwell,B.,Cooi«T. IFortnj. S H. * a 33S.

u J ir°'^il*' * «bia caw i. incon.iitent with the Uw aa .nbeeqnently Kttled.

rfSi^ rte-'""" "'L",""i °'„"" ^"^ a»nodlor (er«.wo^). in tL Hon.^

am:^'l,^„ "I^J- ^>*»v'' B- ' H. L. 213, where, .peaking of Campbelr.

uSn^SlTt^'Ln J?" IS'^".'""* ',;"? '"""^ °° '"'^ •' "• "port* by the
late lOTlCainpboll of Loni EHenborougF. dcciaionn, that they icily do, in Uie fe»t~iposBUewordl, lay down Um law Tory often more di.tioctly and more accurately than

2r _.i
°™^"J"™^ lengthaiwd npmta ; and what i. » laid down baa be^ lub-equenliy rocojnwd aa givmg a true view of the kw a. applied to the fact, of the caic

'
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ci.nt to .how that .dog i. of . flm. .nd uv.g. dUpo.ition .nd

plaint il after the lal..r had been bittei by the dog. fn Jont, v j.^.,

M™C ?? "^ 'V'
'*°«.'"^ "P'.""' "'* ">»' " •'">»'«1 • know,

abroad, Abbott, J. ,1k,, in Jui,je v. Cm,« left it to the jury to wy ,,„i„,

.^*,fff 1^ i»P«>'"o.n. Parke, B„ in Thomm y'jUonjan,' held that r*,.^,an offer of compronuje wa. «, far an admiwion of liability that it S-^
'

mitted to them with a strong oWrvation in favour of the defendant l"»'"i".
Lord Ellenborough thought it entitled to so little weight, that he

t°S«.'J
"™ ','

'X" i"'^- ''V' "-'«•' «« think, atricfly 'speaking!

Lll ^;/^.l, *°. 'Ju
'"! >"' " ""Kbt to have little or ni w^ght ?t

all mth them, for the o«er may have been made i.om motives of

kn™7r r •"y.*"'"','";™ "' "»>'>l'ty at all." In Worth v. Gilling' „„«» ,

iSri 1*,"k°1 'l?,r?'' 'r°""^ "" considered suffioient to fin the "S^'
dLTL h.H I

"/ '" '"bsequent iniury, and that actual previou.
daraage had been done l.y it need not l>e shown. The question there
agitated was whetl,, r knowledge of actual harm done wai not requisite
to raise a right of action in contradUtinction to knowledge of a dis-pMition to do harm, not whether knowledge without negligence was

ffJr t^BiZ.^"'.^
with the judgment of the Exchequer in

kn^^ «^»,' where the inqmrv wa» as to what facte inferred „ui^,knowledge. The injury arose from driving a bull through a street, «^where the plaintiff lawfully was. Plaintirwas wearing I red hand-

ITm iT ? ""^^^ "}". '""»' ""at ran at him%nd did him

Sl^^th^T'^- .^' ^^'*"??";' '" P"""^ t° bave said after the

Z * K^f u"*^
handkerchief waa the cause of it, for he knewthat Ike bull would run at anything red. Another witness gave evi-

dence that on a different occasion the defendant said that he knew thata bull would run at anything red. The Court thought "
that either

expression was some evidence to go to the jury that the defendant

r.T7 Sf « VTT'-™ * dangerous one
; and the first expressionno doubt afforded distinct evidence that he knew that such was the

character of this ammal.
Where there is actual negligence, though no knowledge of vicious wh.™ih.r.i ! 'ilfr^ '^v."

»" "=""" "" "'berwise, the owner of a™T^^ammal would be m a better position than other people. The noint '»»»>"ii!««f
does not appear to be decided

; Maule, J., in Cardy Case • alluifc, tn "'"fT^t
It

:

It may be, that the allegation of negUgenceroou^k Jiitrth: STni^S!
1 SEsp. (N. P.)482. gence, an
1 1 Stark. (N. P.) 285. action lies.

« 5 C. B. 022, U34.
'
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ftro'k r.

Sari-h r.

HtarV'Hrn.

conufjuent damage to the plaintiff, would ahow a caiu« of action."
The difficulty ii rather in finding a caae where negligence can be ihown
apart from trientia pniductive of injury with regard to which BcientM
haM uRunlly to l>e prove«l. In all otner olaaiee of actions thitre can Iw
no doubt that negligence alone ia actionable ; e.g., a man would un-
doubtedly be liable for throwing hia dead dog into the highway,
whereby the nlaintlfl'« gig wae overtumMl and the plaintiff

injured, nor w he the lew liable for chaining hia living dog eo that
a hnilar accident happen«. If, then, hia negligence ia the occaai«n
of bin dog biting, tnere eeernii no reason why he fihould go free.

The Inw, as Ixird ('renworth iwys, pruceeds through knowledge to
negligence.'

The keeping of a fierce and vicious dew with knowledge of its

savaffo protwnsities is not in itself unlawful.* Thus, in Brock v.

Copelana,^ Lord Kenton held that a man has a riabt to keep a dog for

the preservation of his house, and where the di^ haa been properly let

loose and injury has arisen from the plaintiffs own fault, he cannot
recover. This waa accepted in Sorch v. Blackburn * before Tindal, C.J.

:

** If a man put« a dc^ in a garden, walled all round, and a wrongdoer
goes into that ganlen, and is bitten, he cannot complain in a Court of

Justice of that which was brought upon him by his own act. . . . Un-
doubtedly a man has a right to keep a fierce dog for the protection of

his pro[>ert.y, but he has no right to put the d(^ in such a situation in

the way of access to his house, that a person innocently coming for a
lawful purpose may be injured by it. The dictum of Lee, C.J., in

Smith V. PeUih,* is not now law, " that if a dog has once bit a man, and
the owner having notice thereof keepa the dog and lets him go about or

lie at his door, an action will lie against him at the suit of a [Mrson who
is bit, though it happened by such person's treading on the dc^'s toes,

for it was owing to his not hanging tne di^ on the first notice," and the
King's subjects ought not to be endangerra. As Cresawell. J., says, in

> FUemMV.Orr,2Maef\.{H.h.8o.)ti.8et per Edwnd»,J.,iti Pattrmmr. FUming^
23 N. Z. 1*. A. 076. Ai tu th« word teinUer. North, C. J., uys it " impliM no mnro
than Iwviag notice, uid in thow Ktioiui" {i.t., where proof of «eientia u necoNwry)
" he " (the dcfendHnt) " miiHt inform htmaelf at hia peril, and may, if he doubtH, avoid
danger by »utting away thoae thinge which give offenoe: " BmardtskM r. Suanie,
flHow. 8t. Tr. 1114. laParapiUT. King, i Timtm L. R. 114, a dog bit the aame man
twice within half an hour. It wu held impouible to eay there wu no evidence of
acifHlta. It it were intended that in that caie there waa eviaence, no more need be aaid,
but if a general propoaition ia intended there ia a very plain ntm trquitur. Many a dog
abaenta himaelf from the cuatody of hia auardiaua for a longer period ; or the two Intes

within half an hour may be two atagoa of (be tame tranaaction.
a lieek v. Dymn. 4 Camp. 198. Cp. Joma v. Perry, 2 Eap. (N. P.) 482, Ante, 52fl.

3 1 Eap. ( N. P. ) 203, cited Bird v. HoUtroot, 4 Bing. 638. at 638.
« 4 C. ft P. 2U7, where it waa alw> said that a printed notice that a ferocious doi;

waa tied up near waa nut enough, aince the person bitten might not be able to read.
See cAw Curtis v. Mills, 5 C. & P. 480 j Sglvesler v. Maag, 155 Pa. St. 225 ; 35 Am.
St. R. 878. Bird v. Holbrook, 4 Bing. 628, haa some pointa of analogy ; it moreedH
from the position that setting apring-guna without a notice waa, even independently of

the statute, an unlawful act. " The correctnenH of that position may perhaiw he
queationed "

; Jordin r. Crump, 8 M. ft W., per Alderaon, B., 789. The rule there
stated is :

" The law in certain oases makes an exception to the right of setting inatru-
ments capable of causing deadly injuriea to human life, where such injury will be a
probable coDaequence of setting them ; but with the ezcepticm of those cases, a man
has a right to do what he pleases with hia own land." Ante, 425 ti tegq. Aa to the
law of Scotland, see Dalp v. Arrol, 24 So. L. R. ISO.

fi 2 Sir. 1264. See pott. 528, 533 note i. Cp. Jorne* v. Perry, 2 Eap. (N. P.) 482,
vhere evidence of a commoa report that the dog was mad was admitted. The report
of this rase in Peake, Law of Kvidence, | ii, Actigns founded ia NegUganoflt »2,
is very difi«reDt from that in EapiiuHe,
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CWfcW V. ffrrij ' " Our crimiul ).» hw b«on much nuxliflnl ,i„c. <..n,„™, .,

tli»t time, •nd that would not now ba cooudernl u « prniwr nicjdo of •'"-•••ll..l
procMdinn. In Um v. Taylor,' it havinn bmn proved that a dos

'"'»•"'"—
ha.1 previoualy pning upon p«onl, and on one oorarion torn the / *
collar of a nun. roat, though •'

it did not ap,».r that on either W../occaaiun the dog really meant to liito or to infliirt a wound, ai from hia«» and itrength he ea>il}r could have done had he meant ao to do
"

the dog wa» produced m court, when the jury " eiam>ne<l him, ami
appaared to bo of opimon that, from the expretaion of hii eye an<l
other indicationa, he waa not of a viciou» diipoaition," and a verdict
wa. given for the defendant. Yet in WnHh v. Oilling,' where the dog „,

,

had ihown a eavage dupoaition to the Icnowledge of hia owner, and ,. ':> ./
verdict waa given for the plaintiff, the Court refuaed a rule moved f .

on the ground that, though fierce, the dog had not actually bi" ,

any one. '

In Hartley v. Harriman* ImiA Ellenborough. ('..I., had uiil , ,,
parently aa a redunio ad abturdum ; " unleu it be interred thai ,i n,ig

'.'',,
'.I

accuatomed to attack men ia ipio /arto accuntomed also to i.itaik
•heep, there la no evidence to support thia declaration." In ' W«.i„^ ,,

,

y. tkoa/utel'it appeared that at some stage of hia earlier life, »hile '*,-,,"' '

in the poeaession of a previous owner, a dog had chased a goat ; fr,.m
this the learned County Court judge educed the conclusion that the
dog wasferociouB to a subsequent owner's knowledge ; hut the Queen's
Bench Division was of opinion that the law required evidence that thedog had to his master's knowledge bitten or attempted to bite some
person before his aggression on the plaintiff, and that what Lord
Kussell of Killowen, C.J., termed* "the unhappy incident of the
goat did not warrant the County Court judge's inference.

The decision of the Second Division of the Court of Session in
Burto»v.JlfoorW,'ui questionable; for it is there laid down that a man R„i,„ykeeping a powerful and ferocious dog " •• of a moat savage character J/«»w.
and that had bitten several people," " keeps it at his own risk," and
the precautions he takes must be effectual "

; for it is plain from the
foregoing cases that the keeping a ferocious dog is not unlawful ; and
that being so, to found an action some circumstance of blame'mu^t
be proved

; while the fact that precautions were not effectual does
not necessarily connote blame. But at the date of this decision some
of the members, at any rate, of the Second Division of the Court of
Session, were not a little zealona against the injurious acts of animals
whether oxen or dogs.

In no branch of law, probably, does the personal predilection ofAn«doto.,(
thejudge more often and distinctly show itself than when the mis- Mwin, fl.

deed of a dog haa to be adjudicated on. The zeal of the County Court
judge m Osborne v. ChocqtKel' on the one side finds its opposite in a
story the author heard Lord Esher, M.R., tell of Martin, B., who,

1
.' '.f

* " }h 1° SfMUnd the Lord JiuticcOerk raigraft. an eicoption on the
!«.» in Uwcawof fnendu visiting mlh knowlcdie of » vioiou. dog being on the imnii«e«

i^21°° °''
l«*'.'°" "c"";,"

" '2 '*y »"«y '""" ll" premi«6
:
" for which, howerephe citea no «nthontr ; Snitttt r. Boi/d, J4 Sc. L. R. 150

» 3 Ft P. 731. In 311 J. P. gl3, it i> mid th«t . dog in the heint of flying et

n.7V. .TT'""™ ""i.""i°
"",''." *" •™i'l">' ITobable would be . dengeroi, dog.

It. habit of biting mankind would, horrever, be no more eatablinbed than that of thed^mOAoriu v. Clnjc^urKi, (IK[e,j2Q. B. iu«
'

t' M '':'"'
.
'"^ " *" " *> ^ "• WS. »" • J'*"™ only that thecase should go to proof.

• I B. t Aid. B20. s (I8WI) 2 <J. B. KPO.
• Lt. 110. forf, 532. M1881)8Rettie,892. «( 18110)2 O. B. lua

vol. I. "'21
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trying a doe cane where facta of exceeding ferocity were detailed, had
the dog brought on the bench. Seated beside the j iidge, a great lover of
iMfs, ai he summed up, the dog received the judge's caresses with
affectionate approbation, and while the evidence of the savagery of the
animal was being dealt with, the jury had the sight of the judge's
fingen opening the dog's mouth with immunity and apparently with
the animal's willing acquiescence. The verdict was for the defendant.'

Where knowledge of a habit to bits mankind is to be imputed to
the owner is more difficult to determine. In Stila v. Cardiff Sleam
Namijation Co.,' plaintiff went on defendants' premises to take away
his luggage

; not finding it in the place appropriate, he went to the
other Bide of the road, where there were persons of whom he could
inquire. On his vray back a dog before unseen by him sprang out
and bit him. Of the disposition of the dog the only evidence was,
that " on some former occasion some of the servants had heard, and
perhaps one of them had seen, the dog spring upon and bite some one
else." The Court was " clearly of opinion that the company were guilty
of negligence " ; and also, as regards liability, that there was " no

Cruii,|,ion, J. difference between a corporation and an individual." But on the ques-
tion of mentia, Crompton, J., said :

" I quite agree that the knowledge
of a servant representing his masters, ahd acting within the scope
of their delegated authority, may be competent to affect his masters
with that knowledge. But is it found in this case that any such
persons had knowledge, persons competent to bind the defendants by
their admissions, for such evidence is in the nature of an admission ?
No doubt there must be some such person, for there must have been
some one on the premises to control the business of the defendants. T».

would have been sufficient to show knowledge in the manager, . ii

some person having the control of the yard. I had some doubt whether
the knowledge must not be brought home to some person who kept
and had care of the dog, and had power to put an end to the keeping of
it, but perhaps it would be enough if he had the care of the dog. But
all that was found is that some persons, who appear rather to have had
the care of the horses, had seen or had heard that the dog had bitten a
person before. It is more like the case of a gardener or a cook hearing
that their mistress's lap-dog was given to bite, and I think that the
evidence wholly fails to bring home the knowledge to any peraon whose
knowledge in point of law would be that of the defendants."

The next case is Gladman v. Johnton,' where evidence of knowledge
was held to be given by proof that a complaint of the dog had been
made to the wife of the defendant—a milkman—the wife attending to
the business in the absence of her husband. This was followed" by
Baldwin y. CateUa' in the Exchequer, where the opinion of Crompton,
J., in Stika v. Cardiff Steam Navigation Co.^ was referred to with
approbation, yet the defendant was held liable, as " the dog was kept
in the defendant's stable, and the defendant's coachman was appointo<l
to keep it

; the coachman knew that the dog was mischievous, and it

' ;'? '' ? ,rj'?'
" """»"' ' iVwtoi., 30 Am. St. R. 420. . right wu .iico<».lull v

iwwrted to kil] barkiDR quKnvlliDg, and fighting dogs berome a nuiaance ; but thrr-
the orrurrencaa complained of were habitual, not ca»Hal. There ia no right to kill u
dog morply boi-iniw one in annoyt-d with hia barking, fji. Ttn-IIttpen V. HWicr.
3o Am. iSt. R. r>!l8.

3 33 Ij. J. Q. B. 310, Aa to knowledge of riciouaneaa of dog aiMrt from the faet "f
Ita hanng artuai|y bitten any one, KhowU^ v. Stuldrr. 10 Am. St. R. 027

;30L.J.0.t. IM. L.R.7E..32IS.
• 33 L. J «. B. 310.

(Itlllilinlll V,

Hii/du'in V.

Ctmlia.
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wZ T \.1^ .
<ie endant with notice

; Lord Coleridge, C.J., and

o"the S.™ to whlTk™ '" "' *? '>«>PO»ible to say that either """'• ^

mJl7ln tk^ " "" <«>n">"uu<!8tionii respecting the dog were

Sthe ™^ofZ'r 'T"" '"'^"«.?''° °»»««»^ent of thebK»
and I .m^ r

°«' "" *^* ""^ ""iieated in either of these cases >

2„J •
" °[ "" "=."* '" "'''<='' " "« b™ held that notice tHne

Neither was there any duty on the servant, to coi^umeatoto themaster or any evidence that they had done so. Thrv^w of thema onty was that they were boundl by Qladman v. JoL™ • wh ch

"ZrbealS^f'^ " »&nW that what is sXTent n'te
U™ of thi'.r.™ J^'f

°
'" "^^ ""» "xl "»* « » communica-uon ot this sort u made to one who, as n that case, was entrustad

iTufor^he iuA^^« kT" *° "".knowledge of the defendant

n„ !. • '"7 ^ My whether or not it amounts to notice to him "
On one pnncipfe the whole Court was agreed. " It mav be ^^^nL v , ,be quite c ear," says Lord Coleridm,

•" tw . „ ^
I-

*" Knowlodgo of

,,._,„„,... ' ""J"" "^m ^^oienage, that a mere notice to anv •"">«"''"
servant of the owner of the dog wUl not do." In accordance wi^ tWs ""••"' "«'

dogS^d «J^d±fnd"?>°' ^"T' """i"' • <=- wheTa colt Hi^^i
ser'vaTt'l"n^t"/„tl»t.?'

'" ' ^°""'"' *"*' ""*'"' *° » ^"'^'^'^ ^"3

with^UabSr^ft °m?v° i°*
"'*'' "^ '"nP"^'^ *° "««=' « <>''«"dant 0„.er.hip o,

UwasDrov!dtl,»ttr^
presumed iSiua, in M'Kone v. W<»i,'<log"o.

"^

it was proved that the dog was seen about the premises of the defend T"^^ '»

beloLedrr"' *\*' \?«t "» d-*™ «'' *'"' defendant's and
^""^

ni;' 1 »i,*'i " "• '"'* ™""»' "•"">« the defendant was S

^tW f k ^ !"fP"!' ?" "=*'""• "» '' ™ the defendant's duty
either to hav, destroyed the dog or to have it sent away. This case

Xh'?,^den<f'"ofi:h-,^;
^-

«»V^°:.'
-kere the circunjtanc« fr™wmcn evidence of .lability may be inferred are discussed. The casehowever, turns entirely on its particular facts.

'

' L.R9C.P.e47. > ij 851

.hnwofrS^ '• '''''~'' ' ^•°"' L R. 509, . c„„ tumi,., „, .h.t <,„„ti,„t«

• LV/p'p Ji'""^''.'- T'"'' '« "»" S C. R 703.

liu,„„ur, „dd«»r«; .Srl^l'«lri'^^T' ^ '"""'. '^''-^<^ '« i" a,.c„.,sc.iou.

.}'
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Joint injurieB

committod
by dogs.

Lewi«v.
Jona.

Quare,
whether the

fact that a
doehaaa
habit of

wonying
aheep is

evidence of

hia being of a
savage and
ferocious

diapoeition.

In America it h»a frequently been laid down that where two or more

animais belonging to ditterent persons commit injuries at one and the

same time, the owners cannot at common law be made jointly liable.

Each owner is separately liable for so much only of the damage as is

done by his own animal.' The only difficulty in this case arises from

an ambiguity in the use of the word joint, which may indicate either

co-operation or only simultaneousness. The law of England un-

doubtedly is that all parties engaged in a common wrongful act are

liable jointly and severally.' Dogs worrying sheep are not necessarily

engaged in a common act ; they are, perhaps, most commonly engaged

at the same time and in the same place in an act that is equally wrongful

in both, yet in which each acts independently and without reference to

the other, and the fact of the coincidence in wrongdoing in itself would

not import the co-operation necessary to make the wrong a joint one."

In so far, then, as this is the case, each owner is liable for the source of

mischief he himself should restrain, and does not. The case of two

dogs of different masters coursing an animal belonging to a third

person would perhaps raise the point of whether they can engage in a
" common wrongful act." There would then be co-operation, and the

damage arising would not be the act of either of them, but the result

of the acts of both, for which both owners would seem to be liable.*

The case of Lewis v. Jones ' is an authority for the existence of very

wide powers of the Court to draw inferences where an unlawful act

has once been established.

It has been asked whether the fact that a dog has a habit of worrymg

sheep is any evidence that it is of a savage and ferocious disposition.

In Mason v. Keeling. Gould, J.," is reported as saying ;
" If a do^ be

assuel to bite cows, and the master know it, that will not be sufficient

knowledge to make him liable for his biting sheep." And in a well-

known American treatise ' is the statement :
" Proof of the owner's

knowledge that the dog had worried sheep would not suffice, since

thousands of curs, who would not dare to touch a man, delight in

attacking sheep." Both the opinion and the reason on which it is

based commend themselves to common sense. The_ " nature " of

even domestic dogs is to hunt sheep unless trained, while all domestic

dogs are presumed to be trained not to attack men.

There is a case cited in Oliphant, Law ot Horses,' where the converse

was held, viz., that, where a dog four years previovjly had bitten a

girl, an action for worrying sheep would lie at coiimon law. This

may, perehance, be correct, as a reasoning from the greater to the less ;

though no authority in reasoning from the less serious act, the worry-

ing of sheep, to the more grievous, the biting of human kind ; and

probably is best treated as a case of imperfect analogy.*

i Shearman and Redfield, Xegligence, S 638.

1 Bnl]enandUake(3rded.). 708.

a Auehmuiff v. Uam, 1 Deaio (N. Y.). 495 ; Van Steenburyh V. Tdtaa, 17 Wend.

(N. Y.)(K12.
, , .

a .Sec ;WI V. BMbedt, 3 F. * F. 683. Aa to dogi Bgbting and the cmumatano™

in which an a<lion will lie, see WIttrJir v. Bronf. 23 Barb. (N. Y.) 324 ;
Wilty y. SUUtr.

22 Barb. (N.Y.) 506. S49J.P.1B8. « 1 2 Mod. 332, 335. Anie. ''29.

7 Shearman and RedGeld, § 631. The work of these authors may be with grcit

advantage consulted on the whole of the subject now being treated. PS 626-643.

s ,5th ed.) 332, a«b Mom. OeAiitg v. Morgan, heard on Appeal from the County

Court of Monmouthshire, before Lord Campbell. C. .1., and Wightman, Erie, and

Croinpton. JJ.. and reported in the Times newspaper of 2nd May, 1857.

a 4„.v, .IJO,
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The common law rights of dogs have been considerably abridged by i^utuuiry

statute.^ onftctmenti.

The decision in Fleeming v. f)rr'* produced the pasHiug of The The DotcH

Dobs Act, 1866,' tection I of which enacts that the owner of every dog ^''** "*"'

shall be liable in damages for injuries done to any cattle or sheep by
his dog, and that it shall not be necessary for thi party ueeking such

damages to show a prevkuiis mischievous propensity in such dog, or

the owner's knowledge of such previous propensity.

Section 2 enacts that the occupier of premises where any dog is

permitted to live is to be deemed the owner, unless he can prove that

the dog was there without his knowledge, and that he was not the

owner. In the case of plural occupancy, the owner is to be deemed to

be the person in the occupancy of that particular part of the premises

where the dog has been permitted to remain at the time of the injury.

This and the corresponding Scotch and Irish Acts are now repealed

by The Dogs Act, 1W)6,* which substantially re-enacts the two
sections, with some variations of language. Damages not exceeding £5

may be recovered by virtue of this Act undrr the summary jurisdiction

Acts as a civil debt.

In WrigfU v. Pearson * the protection given to cattle was held to

include horses.

The Dogs Act," 1871, provides :

First, that any police officer or cooatable may take possession of Tho DnffB

any dog he has reason to suppose to be savage or dangerous straying -^'t' l**"^'-

on any highway, and not under the ctmtrol^ of any person ; and such dog
may be detained, and sold or destroyed.^

Secondly, that any court of summary jurisdiction may take

cognisance of a complaint that a dog is dangerous and not kept

under proper control, and may order such dog to be kept under proper

control or destroyeti

Thirdly, that the Act is not to affect the powers contained in

section 18 of the Metropolitan Streets Act, 1867," or in any local or

other Act of Parliament for the same or like purposes.

I This BCiiteuuo hnn been criticised in ii Suottisli review o£ tliis book aa &q error, tho

privilege being '" the ditg'a uiiwtcr'a, not tho dog'H." I van only ri^fcr in my justification

to the dictum of a, diatiiiguinhod Scottish judgo :
" tho dog has in fact the privilege of

one worry," per tho Lord Justice-Clerk Moncreitf, burton v. Moorhead, (1881) 8 Keltic,

895. Tho ooinraoii liiw has often been tho (titbjeot of aatiricrtl reference for its liberal

view-^ oa to dogs ; the delibcrato wiadoni of tho Victoriuii Legiskturo as exjwunded by

the Supreme Court may well terv© rm a foil to it. In Reginn v. Hare, Ex parte Hckneider,

14 Vict. L. R. Hy, the facta showed that a boy coming on defwodant's premisott

Htruclt a dog tlieri', and waa bitt«n by it. Tho liiurt, notwithstiuiding. hold that

by the terma of Tho Colonial Dog Act, 1884, " evidence to show that tho dog was

of a (luiet diapoaition, or that the owner waa ignorant of its mischicvoua dispoaition,

wius iaadmiaaible." Ante, 528.

i 2Macq.(H. L.9c.)14.
3 28 & 29 Vict. c. 00. The Scotch Act is 26 A 27 Vict. e. 100, Jind is much more

meagre lu ita ternia thaa the English Act. M'Iniyre v. Cnrmickael, 8 Macph. 570,

id a decision on its interpretation. The Iriah Act is 25 & 20 Vict. c. 59.

4 6 Edw. VII. c. 32.

5 L, R. 4 Q. B. 582 ; Cotcell v. ilumjord, a Times L. A. 1 ; EUwtt v. Loiujden,

17 Times L. K. ti48. e 34 & 35 Vict. c. !H\.

^ Control is a question of fact, and, in tho abacnce of positive evidence to tho contrary,

th^tadog ia unmuiilpd and not led is sufficient to prove that it waa not under proiK-r

control : In the Matter of an Appticatian for a Hnle for a Mandamus, 3 Times L. R. 24.

» Whether old or dcatroyod ia at the option of the justices ; Pickerini/ v. Mamh.
43 U .J. !IL C. 143, followed TAe King v. Ih/mock, 17 Times U R. 603.

a 30 & 31 Vict. c. 134. Section 18 provides for taking posaession of any dog found

in tho atr'w't^ and not under ••ontrol : also for regulations as to muzzling, ftellinR, r"

-in

destroying. McKay v. City of Buffalo, U Hi 1 (N. V.) 401, atfd. il»7b> 74 N. V. di'-t,
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By the Dogs Act, 1906,' when a dog is proved to have injured cattle

or chased sheep it may now be dealt with as a dangerous dog under
section 2 of the Act of 1871. By Bection 22 (xxx), (xxxi), of the
Diseases of Animals Act, 1894,' tne Board of Agriculture may make
orders for muzzling dogs and the seizure, detention anddisposal (includ-

ingslaughter) of strayor notmuzzled dom. Andby TheDogs Act, 1906,^
orders under section 22 of the last cited Act may bemade for prescribing
and regulating the wearing by dogs of collars in the public streets, and
for their prevention from straying between sunrise and sunset.

* IV. Animals that have been thoroughly tamed and are used for

burden or husbandry, or for food.

These are the subjects of larceny at common law. Of this class

are ducks, fowls, geese, turkeys, peacocks ; all which, with their eggs
and young, are alike protected by law.*

A man is answerable not only for his own trespass, but for those
of his cattle also ; since if by his negligent keeping they stray upon the
land of another, and tread down the herbage, and spoil the corn or
trees, the ovmer must answer in damages ; and the law gives the party
injured a double remedy, either by permitting him to distrain the
cattle thus damage feasant, or else by a common law action.'

This appears from Holt, C.J., in Mason v. Keeling :* " The dif-

ference is between things in which the party has a valuable property,
for he shall answer for all damage done by them ; but of things in
which he has no valuable property, if they are such as are naturally
mischievous in their kind, he shall answer for hurt done by them
without any notice ; but if they are of a tame nature, there must be
notice of the ill quality, and the law takes notice that a dog is not of a
fierce nature, but rather the contrary." " If any beast in which I

have a valuable property do damage in another's soil in treading his

grass, trespass will lie for it ; but if my dog go into another man's
soil no action will lie.'* Holt, C.J.'s distinction is between animals
which are a " valuabler property "—that is, which are the subject of
larceny at common law—and those which are not. This latter class

he divides into those which are " naturally mischievous in their kind
"

and those which are of a tame nature. The former we have already
considered ; the latter we shall consider presently.

With regard to those that are a '* valuable property " at common
law, the owner is to " answer all damage •' ,ie by them "

—

e.g., by
straying and trampling down grass or cci''. For though the owner
of an animal, such as a cow, which he allows to roam about is responsible
for damage caused by its trespassing, yet animals not of mischievous
nature, he is entitled to suppose, will not injure any one until he has
actual knowledge to bring him to a contrary opinion.^ That is,

whether animals are '* valuable property " at common law, or merely
ia a ciirious case of an actiwi brought agaioat a municipal corporation for the negligente
of a pohreman in ahootinK a dog luppoaed to be mad.

1 Edw. VII. c. .32, (t. I. Bub-8. 4. By m. 3, 4,Btraydoga may be Neize<l. By». 5
flheep-dogH are exenipt«i from excise licmce.

a r>7 & 58 Vict. c. 67 ; m. 51, ih the penalty section.
3 « Edw. VH. c. 32, B, 2, 8ub->. 1.

* 1 Hale Hist. P. C. 511 ; Hawk. V. C. bk. i. c. 33, § 43. As to bees, O'Gorman v.
0-Oorman. (1903) 2 Ir. R. 57.3.

5 3 Bl. Comm. 211. Bullen Diatrewt (2iid r-d.) 257-27fi. Goodu^n v. Chewhu
4 H. & N. 031. fl 12 Mod. 332. 335. 1 Ld. Raym. 606.

7 Per Blackburn, .7.. 8m^ v. Cook, 1 Q. B. D. 7fl. In Sander* v. Tiape, 51 I„ '1',

263. defendant's doa jumped over a low wall on the other sido of which plaintiff »a!*
working digging. The dog fell on him and injured him. Plaintiff was held not entitled

iH
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' of tame nature,'' without being " valuabJe property,"' the same rule

a|)plie8 that the owner must have notice of any peculiar savagpneaa of

disposition—which is not the property of the class as reclaimed, but
the specialty of any individual member of it—before any liability can
attacn from it ; for their trespasses he is in any event liable ;

" but if

the owner know that the beast has a vicious propensity to attack man
he will bo answerable for that too." *

The law on this point was settled in three cases, May v. BurdiU in

the Queen's Bench,-' Jackson v. Smitkson in the Exchequer,-'' and ( 'nrd

v. Case in the Common Pleas; * and was most clearly expressed and
explained by the Lord Cranworth in Fleming v. ()rr

:

" " The reason
why by the English law it ia necessary to allege and prove the acientia is Srimtin in

that in the case of an animal manauetcB ncUurce the presumption is that fh«rrtH(-..f

no harm will arise from leaving it at large. Starting from that pre- ','",',',"',(,/.).'

sumption, it follows that there cannot be blame or negligence in the natur'-.

owner merely from his allowing liberty to an animal which has not
by nature the propensity to cause mischief. Ulame can only attach
to the owner when, after having ascertained that the animal has
propensities not generally belonging to his race, he omits to take proper
precautions to protect the public against the ill consequences of those
anomalous habits, and therefore, according to the English law, it ia

necessary to aver and prove this knowledge on the part of the owner.
But, after all. the culpa or negligence of the owner is the foundation on
which the right of action against him rests, though the knowledge of

the owner is the medium, and the only medium, through which we in

England arrive at the conclusion that he has been guilty of neglect

—

and in that sense it is said that the scientia is the gist of the action."

Blackburn, J.'s, comment * is : "I suppose that this law was suited to

the convenience of earlier times, when cattle were left to wander about
im open commons, and it was thought that the mere fact that bulls

sometimes toss people was not by itself enough to make their owners
liable for their acts."

The Court of Appeal in New Zealand in Flemiiuj v. Patemon'' hckl iVsimns

that trespass apart from negligence does not entitle a p< rson to recover
"'"Ji'.* Jj""'„„,

damagea who has been injured by a domestic animal not known to be ",Tioii'aij|p.""

vicious—an ox landed by being slung from a steamer into shallow water
and then driven ashore, and which being frightened, bolted and injured
the plaintiff.

In Ontario * the alighting of a turkey cock on the highway where
he frightened the plaintiff's horse and thereby caused injury to the
plaintiff has been held not to be a cause of action. There was no

'o recover, aince the dog'a act was mere frolic, and there pould be no retovery without
evidence of a. mischievous disposition. Where, however, eoupltd greyhounds ruflhed

iinainst plaintiff and injured him on the highway, he was held entitled to retover witliout
lirnol ot thu Mitnler : Jontav. Ou«ii, 24L.T. (N. S.)587.

1 Per Blackburn. J., FUlcher v. Rylande. L. R 1 £x. 280. * I) Q. B. 101.

3 15 M. & W. 563. 4 5 c. B. tt22. See Uogan v. Sharps. 7 C. & P. 75J5.

6 2 Macq. (H. L. Sc) 23. By the French Code neither knowledge in the owner of
the miiicbievouB qualities of the animal, nor even the exiateuco of these quaiiticfl, ia

regarded ; (kide Civil, art. 1385.
« Umith V, Cook, 1 Q, B. D. 82. The Mirntia was required to be proved in lui Uition

JiKdinst rt man whoue dog I t the plaintiff's nheep so far bftclt an Y. B. 28 H. VI. 7,

pi. 7, aceordinK to Reeves. Hist, of Eng. Law (2nd ed.), vol. iii. 3U1- See as to Scmilui,
lint: Alir. Tnwpww (I), t)1M.

' 2a N. 2. L. R. (J76. distingui.'.hed L^mar v. Binnie, 24 N. Z. U R. 241.
« Znnultinv. Schrutnin. 2-' Unt. App. 2t!3; siitoo a hiey(-li(.t wiin held n.»t ciititlod

to ret-over agaiuxtthoownerof a fowl whii-h collided with his machine on a highway,
HudwtU V. Highlmn, Times newspaper, 15th May IiK)7.

! 1
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negligence Other tliauthp<lo»cent<i((lefendant'8l(ird on thohighwijr; and
it was |>uinte(l out tliat in an a)(ri>'>iltural and |ii>[iltry-rearing country,
the obhgation to restrain flying fowl with property-boundaries would be
cxcessiv.ly onerous. Hegarty, C.J., likened the occurrence to a " horse
shying at a sheet of white paper blown from the land " of defendant
and without negligence, or a fowl of any kind sitting on the track."

A word may here be said with regard to the position of deer as to
which there seems uncertainty. They do not readily fit into Lortl
Esher's classification in Fittmrn v. People't Palace and Aquarium Co.,'
since they cannot be called dangerous animals. Neither can they
without several limitations be strictly referred to either of his sub-
classes of non-dangerous animals—those harmless by their very nature—or those that have become so by cult'^ation.

Willes, C.J., delivering the judgnient of the Common Pleas in
Daviei V. Pomll,' adopted a different principle from Lord Esher, M.R.
" When," he says, " it was holden that deer were not distrainable, it

was because they were kept principally for pleasure and not profit,
and were not sold and turned into money as they are now. But now
they are become as much a sort of husbandry as horns, owm, sheep,
or any other cattle." This was said in considering whetiwr deer
might be distrained for rent ; and the distinction drawn between
pleasure and profit was between beasts of venerv- and those kept
either for actual money-making or for ornament. The (|ueation
whether deer are tame or wild animals came again before the Court of
Common Pleas in Morgan v. Earl of Ahenjavenny,^ where the issue
was whether deer in a park went to the executor or to the heir. After
a most elaborate argument, Maule, J., delivered the considered judg-
ment of the Court, in the course of which he said :

'
It is truly stated

that ornament and profit are the sole objects for which deer are now
ordinarily kept, whether in ancient legal parks or in modern en-
closures so called ; the instances being very rare in which deer in such
places are kept and used for sport ; indeed their whole management
differing very little, if at all, from that of sheep or of any other animals
kept for profit." Subsequently, Wood, V.C, on a similar question
arising in Ford v. TtjiUe.' said :

" On the authority of Morgan v. Earl
of Abergavenny, I must hold that these deer are tame and no longer
part of the inheritance."

Since, then, it is obvious that deer cannot universally be affirmed
either to be tame or not tame, the question must be decided, in each
particular case, previously to determining whether the owner is liabl"
for injuries done by them, and must be a question of fact left to th.

jury. If, then, the jury find that any particular deer are " of tarn.'

nature " or " of valuable property," ' and the cases last cited seem to
point out Miela to which their attention should be directed, tli'

owner would not be responsible for injury done by one to any persiiri,

unless he were shown to have knowledge of its vicious disposition. If

the jury find that any particular deer are not of " tame nature " !•

1 W g. 1!. D, 2,.«, AslotliejiroixTty intkiT. HCD Y, B. 18E. IV. Upl. 12; Reei.-
Hist.ot Eiig. IjiiK&d.'d.), vol. iii. 370; kt U.ngpoinlCo.v. Andermn, 19 Ont. R. 4>IT ;

B«e. Alir. Tresp.«» (I). 110(1.

a W.lle. If P I, 48 .',1
; „,e h|,o ,1 4g. The note „t the cam i» "De.r in ,n

cn( losed Kfound irmy !«- dmtrained torrent." Hee 1 Sm. L. C. (llthed.)446.
3 K C. R im. 1W The HTtfiuneBt in thi« caM uhould be referred to for ''.'

inblu property " in the
Lo the inijiiiry, are ti^y keM far

2J. iH. 150. l.H.
Iiere applieuble would seem to \ff deterniinwl iij

' food ?
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" valuable property," then the owner would be liable for injury done
by them without notice of a vicioua dispoHition.

This seems to be the effect of Maule, J.'g, judgment in Morgan v.

Abtrgavmny} It is also consistent with the I'nitcd SUtes case of
Spring Co. v. Edgar,' where the respondent in error sued for injuries
inflicted on her by a male deer in the appellants' park. The derlaration
alleged that the appellants " knew the deer to be dangerous," and this
allegation was taken to be established. Thus, whether the deer in
the park were wild or tame, the appellants wore fixed with liability.
The question then suggests itself, what is the position of visitors in a
park frequented by deer—for example, in Greenwich Park ? Assuming
the deer are tame, liabihty would, it is manifest, only arise from a
knowledge of a vicious disposition in any partii ular animal which sub-
sequently does mischief. If the deer are to be agardeil as not tame,
and are known not to be tame, visitors to the park arc probably in thi'

position of mere licensees, who go there subject to the presence of the
deer

; unless perchance they have a right to use the park, and the
deer are placed there as an addition to the attractions of the scenery,
when there would seem to be an undertaking on the part of those
introducing them that they will do no injury if not interfered with.
There is the further consideration, applicable to all the cases put, that
if any danger more than ordinary is Ukely to arise, as in the rutting
seiBon,' wamiBg must be given of it. Deer in a deer forest would
afiee* their owner with no UabiUty whatever, neither while they remain
nor rf they stray, since they are indigenous ;* but tame deer must
not be allowesd to trespass."

We aavi' wen that the owner is Uable for '^e trespasses of his
animals where they are " valuable property." h they are trespassing
and do injury "'not in accordance with the ordinary instinct of the
animals," the owner is not liable for the injury, apart from the trespass
(l;hough he may be for the trespws), unless he knows of the particular
vice which caused the injury.

This rule is illustrated by Cox v. Burhidge ' and an American case,
Dichon V. M'Coy.'' In the former a burse grazing on a newly made
road lashed out and severely injured a young child pla}*)ng in the road,
fn the absence of any evidence that the horse was vicious, the plaintiff

was held disentitled to recover; though it was intimated" that "no
doubt, if the horse was trespassing there, the owner of the highway

1 s c. B. 7»8. 1 ufi i: s. (u oito) in.',.

' See Spnuf Co. t. Edifir, 98 U. S. (9 Otto) (M5. The Roman Inw i.,iy„ ; Cen-m
'nnx/tu ito quidiim man^ifjos hahfnt, vt in ^nu ire ct r.diri MdiriNl. gmirum tl ipmrum
I' rim r/ie mtur.iin nemo ne^ . Inst. 2, 1, 15 That, however, wa« with regard to the
owBerehip of them. As to Hunting and Deer-stealing. Com. Dig. Juaticea of Peace
(1**7 ) i .Anlf,505, 520.

& Hriidl/ V. Iforrfn, (1900) 2 I. R. 1132.

• 13 C. B .V. S. 430. Op. Hardand v. Murray. 148 JIaas. 1)1. 12 .Im. St. K. o2U.
.Se, Jatkton V. .^mithMm, 16 M. * W. .5«3—the caae of a ram.

' 39N. V 400. Evidencooffraf IioiiHand vieioiiMcondui'tof ahorse ttventy mnntha
ufl'-r an acciit-nt was admitted in Keniw v. Oilmer. 1;(1 V. S. (24 DnTia) 22, as tending
to prove a vuious diapoeition at the time 'if the aetident I

" The habit of an animal
..- in iu n*tiice a ronti#wioiis fact, to lie shown hv proof of sueti'ssiv acta of a similar
Jtind," per Bigelow. C.J.. TiM v f1W"^.r'a of HowUy. 90 .Mass. 51, at (j8. In Wnrmx.
dorf V. Odroit Cug Ry. Co., 13 Am .St. R. 453. plaintitf was permiltM to show the
Koneral i, put«tion of a horse among tiie drivers aed employes of its owners, aa being an
unsafe and untrustworthy horse to drive in a tramrar, in older to affeet the owners
with notice of its qualities. " In case A dog hites pijpi, which almost all dogs will do,
a KirMtr is necessary," p-r Holt, C.J.. Mamn v. KerliHg, 12 Misl. 335. leferring to
/tou/tos V. Sanlut, Cro. C^ir 254.

.Spring Co.

V. Kdijur.
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might have an action agatnit the owner of the hone. 80, possibly,

the owner of the hone might be liable to an indictment fur obetructing

the highway, or to a fine." In the American case the owner waa

affected with notire, of a habit of hia hotae to kick on the lidewalki,

and was therefore ii' id liable.*

The result of the cases is that there is no presumption made of

vicious inclinations in animals whose natural tendency is not to do

mischief. If animals of this sort do unexpected mischief, the owners

are not liable. They become liable so soon as they have reason to

suspect the occurrence of any particular injury ; and this is the reason

why the owner of a blind dog which is permitted uncontrolled to ran^
the streets may be liable for injury done by it. A Divisional Court in

auch a case held, apparently as m» t: < of law,' that to allow a blind

dog to be at large in pubUc places <>4 .01, that is, cannot be, negligent.

In the particular case as a fact a may not be. Till this decision,

d(^ which have mttached to t'. -i ..ome inseparable a<T.ideiit known
to their masters rendering them ^ingerous or injurious were not dis-

tinguishable from other actionable nuisances under the control of

their owners. Apart from the decision alluded to, it would appear

beyond question that the owner of a blind dog which had, say, a habit

of lying in front of a neighbour's door, and when disturbed snapping at

any one going in or out, would be liable for the nuisance, and if the case

arises it is not improbable that the Court before which it comes will

*' distinguish '^ the earlier dectKon.

The decision in Smith v. Cook ' may most conveniently be noticed

here. Plaintiff's horse was placed in a field by the defendant, an

agister of cattle, with a number of heifers, the defendant knowing

that a bull kept in an adjoining land bad several times been found in

the field, and that there was no sufficient fence to keep him out ; hi>

did not know that the bull was of a mischievous disposition. The horse

was gored by the bull, and the plaintiff brought his action against the

defendant as agister. The point pressed on the Court was that want

of knowledge of the bull's mischievous quality justified the defendant

in putting the horse in the field. It was answered that the action was

on a contract to take care ei the horse, and that the defendant took

such bad care of it that it waa killed. The Court sustained the claim,

Blackburn. J., saying:* "It is a question of fact whether he [the

defendant] took sufficient care or not, and the doctrine of sdenter.

which, as I have said, depends mainly upon authority, ought not to be

extended to a contract to take reasonable care." The same taw has

been laid down in the United States.*

Simaon v. London General Omnibw Co.* had previously been

decided on similar grounds Plaintiff, while travelling in an omnibus ni

t Lee V. Rtity, IH V. B. N'. H. 722, u diMtiaguiBhable from thiM cUsn of oabcs on lli'

ground ihat tho defendant'^ maro wait trespaaaing as agaituit tho plaintifl, and Ui''

injury wau nut too remote.
3 Miilnn V. Oarraa, Timan newspaper, Otli March 1906. Ante, 528.

3 1 y. B, 1). 7it. " Knowledge of the Hercenens of the animal, called in pleadinj i''-

sri-nter. wait lung ago held to ho necewtary. There is a caae in layer's Kep. ^ pi. I"-,

where it waa bw held, and in the margiti of that case there are referenc*^ to enrh'T

authorities in the Year Booko and to the Book of ExnduM, c, ui, v, 29," per Blai^khutn.

J.. 82. The re)K>rt in Dyer i8 ait follows : Notit qu£ in tividence a un cn^ueif, /ui/ 'ly <

per FitAffbfrl et tiheUey, qur si komme ad vn cAten que tua brebits, le maMer del rlmn

tateanl ignorant dt titl cutuiitiwi et proprrty del chun, le toaster ne trrra puny pur i >(

tuer, autrement eat a'il ad notice del cojtdilion le chien. ThiH eaae wae detideu in 15:(7-

4 1 Q. B. I). 83, ft Sarf/ent v. Slofk, H» Am. B. 13U.

» L. R. « C. P. 390. Padersoa y. Kidmajt. « N S. W. R. (La* 1 4««.
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the defendanU, wu injured by a blow from the hoof of one of the hones,

which kicked through the front panel. The Court Mid the mere fact

of the hone having kicked wa« yrimd facie evidence for the jury. The

case for the plaintiff wwi. however, placed on a breach of duty in the

defendant! not uHing reasonable care to make their carriages safe,

and it was argued (and successfully) that in such circumsUnces the

happening of an accident is sufficient to call for an answer, This

point of view evidently diflen from the common case uf a horse kicking.

There the ownerehip and user of the animal is lawful, and the duty to

keep him from kickmg only arises where it is shown that he k(u kicked

or is inclined to kick, while the contractual duty to carry with reason-

able care is absolute.^

In TiUett v. Ward ' the law was considered to be clear that, while TiiUa v.

the owner of sheep or cattle which are plaied in a field is bound to ^*''»'*

keep them from trespassing on the land of his nuighbours, he is not

responsible for injury they do when being lawfully driven along the

hignway. The same latitude is extended to injuries done by cattk,

where the owner is not nt>ghgent, to pro, y adjoining the highway.*

The teat of negligcme is whether a reasonably time has or has not

elapsed for their removal. In TilkU v. Ward'^ it is said there is "no

solid diiitinction between tht' case of an animal ntraying into a field

which is unfenced or into an open shi>p in a town.

The Scotch cane of Hwptrs v. OtetU Sorth of Scotland Rif. Co.* treats of s>«u-h .«« :

the rule of diUgeni-v to be observed in safeguarding cattle going through
//^"^^J'J" J;^ „^

a public thoroughfare. A bull was being KhI through the streets swiinnd

secured by & ring in its nose, with a rope attathed thereto, and by a Ry. f'o.

haltiT upon its head. It was irritated by boys in the street, and

struggled ; the ring in its nose broke through a latent defect ;
the

animal escaped and injured a passenger, who claimed damages

for his injury. The eariier cases of Burton v. Moorhead'^ and

H'ennigan v. M'Vey* were cited, and distinguished, since the injuries

m those cases were caused by a "ferocious dog" and "a boar"

respectively. The reason of the judgment in both cases was that a

person keeping su' h animals did it at his own risk. Phillips v. NicoH '

was ais) distinguished, on the ground that the peculiar circumstances

t'Tiding vo excite the cow which did the injury in that case required

h£..-cia^l aution to be taken. The cow had been confined for some tiwe

in a iil^iughter-house, which, there was evidence, had great effect in

exciting such animals, and thus imposed on their keepers the duty Ut

use special precautions. The majority of the Court considereil that as the

method of driving the bull through the street in Harpers v. Orait Nofth

of Scotland Ry. Co. was the usual way, and reasonably safe, the law

did not impose any higher duty—that is, if the animal were in a normal

fouditiou. The Lord Justice-Clerk (Moncreiff) dissented, becaa«
' when the aaimal is a bull, which is always known to be subject to

paroxysms (rf sudden fury, and when furious so much more dangerous

than the animals in question in those cases,'* I am of opinion that,

when allowed to go into the streets and crowded thoroughfares, it can

I ViilitrM V. J«Hj, 3 Times U R. H12, wmt » c»Bo indepentleDl ot contract.

a IOQ.B. U.,p«'Slcpheii.J..2i. Vp. Ai-iuutcitadia MiUnav. Faudrtfe,l'op\i. ItH.

a fivodwgn v. ChevtdKy, 4 H. A N. Ml. Tii« vmui at A'wi I'niu it roporlwl. I

F 4 ¥. 313. Cp. Bourchkr v. MiUhiU, 17 Vk-t. L. R. 27.

• 13 Kettie, 1139 ; Linnehan v. Suntptm, 12H M^aa. '"•(K).

i 8 Rettie. 8»2. « "' R*;ttie, 411. 11 Rott.o r,'a-l

» I.e., burlnn v. Mnorhead. 8 Rettic Htf2 : PA:U»>. v. \ir:fl. 1 1 Rnttie. -llKi.
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b« coiuidrnd in no other light than that o( « wild animal, and that the

prnon who bringn it Ihow i» ni|K)n»il>le that the conditionn under

whiih it i« «> hroiight nhall render it abwiluUy »(«." Thin, however,

ia not the view of the lawol England," nor yet of the law of Si-otland.

if Lord Jmtiee-Clerk Inglii'i itatem^nt ii iound. " Can we affirm," he

layi, " in thii country, where the breeding of cattle ia of w much

imjHtrtance, that the ownera of bulla are under an obKgation to treat

them a« wild beaata, and in nuch a way aa greatly to interfere with the

breeding of cattle ? There it no authority for that. I hold that the

owner of a bull ia only bound to um a reaaonable diicretion, and is not

bound to confine it unleaa when it haa ahown aome more than ordinary

viciouB propensity ." *

V HuJmn r. KUxrlt. El. 007.

VInrk r. Anutnmg. (1IM)2) 34 Uunlup, 13S0. The utnu lubWt U tnnted tram

a Victoriui inint o( view in .*Iro« r. KdittglM, 14 Vict L. B. 41, wh*etlieroiiiiWeri»lion

of wliat cUm of fecU wlU Mtiifjr the tmiu ol Bbowlni jctnfia U gone into.



CHAITKK VI.

COLLISIONS OS LAND.'

In ii»tup»l couiM we ihould now proceed to coiwiiler the duty of >n ImryJu.i .ry.

owner of property Ki prevent * collision with the |.roperty of ..ther«

whether on land or on w«t«r. But .ince in a luhwiiuent portion ol

thit work we .hall be largely concerned with inquiring into the »pe<ial

relationi of rarriera by water, that part of our subject which deaH

with colli»ion« on water will be po.tpone<l for the more convement

grouping of all mattera relating to water carnage. Here, accordingly,

we shall discusa collisions on land only.
, „, ,

,

, . p, , i , , .

We have already referred • to the dtdum of Blacklmrn, J., in FMchtr /).ri>» ol

V. Ryhndi.' ihat "traffic on the highways, whuher by land or sea,
™";^"X';'

cannot be conducted without ciposing those whose persons or pro- «^,j,,

perty are near it to wme inevitable risk ; and that being so, thow. who

go on the highwa> or have their property adjacpnt to it, may well

be held to do so subject to their taking upon themselves the nsk of

"injury from that inevitable danger."
, , ^ .

In these cases, they cannot rerover without proof ol want ol care

or skill occasioning the accident ;' since for a pure accident there is no

liability
' Still there are certain rules necessary tor the fullest enjoy-

ment of the highways, the lack of observance of which, in "?>"? »'

driving, constitutes evidence of that negligence which affixes hability

for an accident occurring on a highway.
i, ii , ,.,

The custom or law of the road is that hones and carriages should Uwolthu

respectively keep on the near or left side, and foot-passengers take the '™^

right hand—and thia ia judicially recognised without proof. This

1 The considerstion ol ooUiuoiu on »st<r, wWoli naturillj falls to b« treated hem.

is poctpoiMd, ud treated in coiuiMtioa with common osTTiers by «».

> L. B. 1 Ei. 286. Cp. Siper Wmr Cimmiadimen y. Aiamm», 2 App. Cm. 767.

« Jfamoni T. Do«slo.r« <3 B. D. 145 : Holmr. T. MMktr, L. R. 10 El. 2ei.

I Wakmo, r^pwiuo., I Bing. 213, S Moo. (C. P.) 03: OMo,. v. Ptrfer.

1 Ld. Bsym. 38.
, , v

• The rule is b«t Itnown in the loUowmg doggprel rhyme :

" The nil* ol the road in a paradox quit j.

Afl 1 think you wit) lee by thin aong ;

For if you go i«/i Tou go rvAl,

And if you go rigkt you go wrong''

It baa alao been put into Latin aa follows :

—

iS«f precor Aoe jtoat\ac remt'aMferc carpe ainistram,

Dextram oetvrrtnti tinquere norma jabel.

On Home parte of the Continent and in America the rule ia the other way. IraTelleni

vehicle., and animal, under the charge of man .Jl taking the right when •••coting, ll it
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Ciroum-
HtHncefl may

rule was laid down in all its generality before tramcare were an incident
of the road. In Scotland the Lord President (Inglis) has since ex-
pressed an opinion that the introduction of tramways requires a new
rule of the road, that a tramcar should be passed by a following
vehicle on the left-hand side, and, in the circumstances in which he
enunciated the rule, it seems one generally applicable.^

Prwon riding The person riding or driving is not bound to keep his side
;

yet

not aStoiv '' **** ***'*^* ""*' ^^ ^^^^ '^^^P * ^^^^' look-out to avoid collision than
hound to keri.

w°^** *>« necessary if he were on the proper part of the road." The
hit. Kide. mere fact of a man driving on the wrong side of the road is, per ge, no

evidence of negligent driving in an action brought for running over a
person who was crossing the road on foot.' Of course the fact that
a person is driving on the wrong side of the road does not justify
another in wantonly injuring him ; and if the road is of sufficient
breadth, it is incumbent on any person coming the other way *' to
take that course which should carry him clear of the person who was on
his wrong side," and in the event of an injury happening from his
acting otherwise, he will be liable to the person so riding or driving
on the wrong side.*

Again, circumstances may warrant a deviation from the law of the

^ _
road; as is said in Wayde v. Carr,^ "In the crowded streets of a

dcvi'ati'on metropolis . . . situations and circumstances might frequently arise
^'^n" 'be rule, where a deviation from what is called the law of the road would not

"am
^' ''"^-^ ^ justifiable, but absolutely necessary." In general the rule

holds, and applies not merely to horses drawing carriages, but to
saddle horses," and " to any other animal under like circumstances." '

Though there is one case, not unambiguously reported, which seems
to bear another construction,* the fact that a person driving is on the
wrong side of the road indicates carelessness, and hence prima facie
points to negligence.* Any other view would be destructive of the
rule

; for if conformity does r.c* raise a presumption of right conduct,
observance or disobedience of the rule becomes absolutely indifferent
in the case of an action ; as negUgence having to be shown apart from
the rule, the rule would be neutralised. If conformity to the rule is

presumably going right, non-conformity would seem presumably
to be not going right.^" This prima facie presumption is rebuttable

;

so that in the case of a man, driving on his wrong side, colliding against
the vehicle of another traveller, the prima facie presumption is rebutted

IB reftmnahly practicable to do eo. The " Customary Rulea for Driving " are given
in 2 Steph. N. P. 984 ; the note I Taylor, Evidence (8th ed.), 7, may also be referred tu.

See fmlher Oliphant on Horaea (.'Sth ed.), 279-328.
' Jardine v.Sbmeficld Laundry Co., liRettie,»39, and post, :ii». In Scotland by 4

1

A 42 Vict. c. 51. 8. 123, (Sch. C), incorporating 1 ft 2 Will. IV. c. 43, a. 97. the Inw i^

that "if the driver of any sort of carnage shall not keep to the left or near sidp nf
such (i.e., turnpike) road on meeting or on being overtaken by any other carriage nr
nn^ rider, or shall wilfully prevent any other person p««sing him or his carriage ; »u< li

driver shall for every auch offence forfeit and pay a sum not exceding £5 over imd
above the damagea occasioned thereby."

a Pluckwell v. WihoH, 5 C. * P. 375. By the Highway Act, 1835 (5 4 6 Will, IV.
e. 50), s. 78, the negligence of drivers, which is specifiwl, is made punishable criminalJv.

a Lloyd V. OgUhy. 5 C. B. N. S. 667 ; Aakm v. Heaven, 2 Eap. (N. P. 1 533.
* riay V. Wood. 5 Eap. (N. P.) 44 ; Turtey v. Thomas, 8 C. t P. 103.
s 2 D. ft R. (K. B.) 255 ; per Coleridge, J., TurUy v. Thomas, 8 C. ft P. 103.
1 Turley v. Thttmas, H 0. ft P. 103
' Shearman and Rodfield, Negligence, $ 044 ii.

H Waydf. V. Cart, 2 D. A R. (K. B.) 256.
" liurdiek V. WorraU, 4 Barb. (V. Y,) 596.

lt> Chaplin V. Havita 3 C. ft P. 554 ; Mayhew v. Boyce, 1 Stark (N. P.), 423.
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by proof that, there being ample room for both, the other traveller
inBijted on occupying that portion of the way along which the person
on his wrong side was dnving.' Being on his wrong side, a triveller
must have more than barely enough room for other t.^-vellers.' It is
matter of evidence for the jury whether the accident arose from want
of sufhcient room. As was said by Rooke, J.,» " the driver was not
to make exiKriment*

; he should leave ample room, and if an accident
happened fnm want of that sufficient room he was no doubt liable " •

and he has no right by his conduct to impose on other people using
the road any greater exertion of oare and skill than thev would have
had to exert had he seen fit to conform to the general rule "of travelling.'
In the case of fog, or at night, the rule must be strictly observed, even
though no other people appeir to be on the road '

t„„'^l'l"^'5l?'
driver of a horse is required to have a competent I>„ly„(,i,„know edge of horses and adequate skill in their management-that is, "tdnvmol

that Knowledge and that degree of care which prudent men exercise,
*''°'"-

or should exercise, m similar matters. If the defendant's act fall
below the standard, he is Uable, though not unless "

In Fhwer V. Adam,' A placed lime rubbish in a highwi v ; dust Flo,^,.
blowing from it frightened tne horse o( B, which would liave run 'I*'*
against a waggon had not B hastily pulled him round ; he then ran
over a hme-heap lying at C's door. In an action by B against C B
was held not entitled to recover. The ground of this decision must' be
either that B s conduct was such as a competent driver would not have
been guilty of even in the emergency, or else that the occurrence was a
pure accident Had the action been against A, the scope of the in-
quiry would have been different, and would have been whether the
act of the defendant was one reasonably productive of confusion of
mind, and whether the act of the plaintiff was a consequence flowing
from such confusion produced by the defendant's wrongful act « Ai
against C it could only be whether in the circumstances there was any

« ?n? ,'^t*?.*""*^'^'
B

:
A's act and its consequences would not

affect C shabihty so long as C was acting within his rights. On the
otherhand.if A obstructs a road which B is using and C claims to uset must modify his use as against B with reference to the condition of
the road as obstructed by A. A's wrongful act curtails the user of
everybody else-there are equal rights in the user of the road, and C
must use the dlfainished roadwith the care that ita narrowed dimension
demands.

A competent rider or driver is not bound to know the pecuUarity Kncledg. „,of any horse he may hanpen to have the charge of ; though hVis bound P~uli.ri.Tot
to know the general habits and disposition of horses. It is therefore t"""

l""'"^"!"
not negligence to drive a horse that becomes unmanageable, and in- f^Z^^Z
flicts injury on a passer-by, if the driver has no notice of the peculiarity ">ry.ho„gh .

Chy^'wlST?'- •^V^fj- ^'*%-"<' ™Tt.„t, L»w of Ho™, (5th ed.), 307 ; S'.^'ot'"""'"

3 Wordsworth v. WUlan, 5 Esp. (JJ. p.) 273.
"quitod.

* Pluckwfllv. lfiy»o«, 5 C. A P. 37.1 : Bntoka v Hart UN H vn „i,™» .i. i

i.l.idd„.„cle.rly.„d.tl.„g,h XK.'AS^.Te.Mn' P | i's'Bigelow, L. C, on Tort., 595. It ha. b«,„ held not negligen™ «"« t™ . ™^«rmed m.n to drive ,i hol-e : /(,jnoH» v. Ilamahan. 100 Mo., 313

.„. . :J"°V ?'.*W
'''''" '"" 'j*' "" '''"' °' » oirri'ge w.» intoiicated when he rimWinet the plaintiff is .ome evidence that he wui negligent : KVn. v JSttirf B W.i^

.« ioffuJct V. Scwa'.', m Me. 376 ; Jmtt v. Hirtjtt, 1 Start (N. P.) 493.
"""«"•

11
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of character which reaults in the accident, and in not negligently
ignorant o( it.* If, however, a person, riding a viciouA horse, BpufB it

when close to a bystander, and the horse kicks out and injures him,
the rider is guilty of negligence." The pace at which a horso is driven
should be moderate ;^ and reckless driving which frightens a horse so
that he runs away, to the injury of the plaintiff's property, has been
held in New York to constitute a cause of action, even though no
actual collision has resulted.*

What is too rapid driving is, however, a question dependent upon
circumstances. A rate of speed allowable in driving along a country
lane would be excessive and dangerous in the city of London.*

*' It is the duty of persons," said Po'lock, C.B.," " who are driving
over a crossing for foot-passengers which is at the entrance of a street

to drive slowly, cautiously, and carefully ; but it is also the duty of a
foot-passenger to use due care and caution in going upon a crossing at
the entrance of a street, so as not to get amonrr the carriages, and thus
receive injury." In all circumstances the driver must keep his horse
well in hand, and look to see that the wy is clear,' and be specially

careful in turning corners.^

A foot-passenger is justified in assuming that a car coming towards
him will be driven moderately and prudently ; and may cross the
road on that assumption and is not disentitled to recover because,
acting on that assumption, he has crossed the road without looking and
has sustained injury through the c^r being driven at an excessive pace.*

In addition to accidents arising from the conduct of the driver or
the circumstances of the horse, they may arise from defect in the
vehicle. When this is the case, some circumstance of negligence must
still be shown.

The mere occurrence of an accident on a highway is not enough.
Thus, where it was shown that an axle-tree had broken, Willes, J.,

held that negligence was not thereby to be attributed to the owner.'"
The ruling in Sharp v. Grey *^ may at first sight seem inconsistent wich
this ; the action, however, was tn assumpsit by a passenger, while tbe
case before Willes, J., was in tort by a stranger. If any circumstance
can be shown which afiects the owner with negUgence in not pro-

viding good tackle, to which he is bound, he will be held Uable.**

1 Hammock v. While, U C. B. N. S. 588 ; cp. Miehad v. Alestree, 2 Lev. 172.
> North r. Smith. 10 C. B. N. S. 572.
s BuOerfield v. Forreiier, 1 1 East, 60. In Payn v. Smith, 4 Dana (Kentucky), 497,

the Chief Justice says :
" He who is so unmindful of the peace and security of others as

to ride or drive in a gallop or rapid trot or pace, through a crowded city or town,
held by the common law responsible for alt damage that any other person, wWt>
fault, snail sustain in consequence of such voluntary and perilous imprudeDce."

4 Bumham v. Butler. 31 N. Y. 480.
fi M'trtin v. North Metropolitan Tramuxtya Co., 3 Times L. R. 600 (C. A.); Utid

V. lithabHanU of Deerfield, 90 Mass. 622.
a Williama v. Richards. 3 C. & K. 81.

' Phdju V. Wait, 30 N. Y. 78. The principal point decided was that a joint actiun
will lie against the master and servant for a personal injury caused by the negligence nF

the latter (in the absence of the former) in the course of his employment.
« Springett v. BaU. 4 F. & F. 472.
9 Toronto Ry. Co. v. OoaneU. 24 Can. S. C. R. 582.

10 Doyle v. Wragg, 1 F. & F. 7. No action will He against the mere driver not
owner apart from actual negligence.

tt 9 Bing. 457- Hyman v. Nye, 6 Q. B. D. 685, was also a case of the existence of ^i

contractual obligation. See as to this class of cases post, BailmentB,'Hire of ThinK^-.
la Welah v. Lawrence. 2 Chit. (K. B.) 262. No action will lie against the driver for

injuries caused bv defect in the vehicle where he has not been truiltv of nenliEcncc ;

Dvyk- V. Wnrjrj. 1 F. i F. 7.
B J' 8 K
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The caso of TfMjilemm v. ffm/rfun mu»t he noliccil. Tlieri- llii; ?'.»;*»„

plBintiff merely provod the fact of a collision
; the ilefendant thin ""W""-

proved that the accident arose from the horse siidJonly bi'giiming to
kirk, whereby the shafts of the cart were broken, the driver thrown out,
and the horse, starting of!, ran against and injured the plaintiffs
horse. The County Court judge pive jiMl(;inent for the plaintiff; ami
stated a case on the question whether, on the evidence, the plaintiff
ought to have been nonsuited or a verdict found for the ilefendant.
•• I am of opinion," says Cresswcll, J., "that the i>lairitif! ought mrf
to have been non.suited. We are not asked to say whether the evi-
dence warranted the verdict for the i)laintiff or not." The decision is
no more than an afKruiation that there was some evidence in favour
of the plaintiff's case.

In MoffaU V. Biilttiuin," the kingbolt by which the front wheels of a
carrmge were attached to the hind part broke, through jolting over
an uneven road

; this was held not evidence of negligence in the circum-
stances. That being so, the breaking of the shafts of a cart in an un-
explained way would not seem any more to be grounil for attributing
neghgeiice

;
while the circumstances that the breakagii was brought

about by a kicking horse would not bring in any additional element
of negligence to what before existed.*

It has been held not neghgeiice to remove goods from a cart without
putting a person at the head of the horse to prevent his moving.*
In the often-cited case of lllidge v. Goodwin' the owner of a horse and lUUg'.y.
cart left standing in a street without any one to watch them was held «•««'«'•'•.

liable for damage done liy them ; though the! horse was a very quiet
one, and the proximate cause was the act of a passer-by in striking him.
" If a man," said Tiiidal, C.J., " chooses to leave a cart standing in the
street ho must take the risk of any mischief that mav bo done." ' This
case has not escaped ccumnent. Its justification miist stand either on
the inaccuracy of the earlier e. or on the special facts proved,
showing that in the circumst . » it was a wrongful act to leave the
horse and cart unattended ; „. that, though not at first wrongfully
left, they were so left unattended for an unreasonable time. Unless
some such features as these are discovered, it seems to fall under the
principle that one is not bound to anticipate mischievous or wrongful
acts on the part of others, and consequently is not required to guard
against them.' To leave a perfectly quiet horse unattended in St.

1 12 C. B. 507.
a L. R. 3P. C. 11.5.

a Coz V. Burhuiyc, 13 C. B. N. S. 430. Soo also AhbnU v. Fricnmn, 35 L. T. N S
7S3, reversiDfr 34 L. T. N. S. 544, where the plaintifl wad kicked by a hurwj wiitle
attotiding a sale of horses.

' Hayman v. Hewitt, Peake'a Add. Cas. 170.
5 6 C. A P. 190. Lunch v. Nurdin was regarded by Lord Deiiman, C.J., 1 Q. B. .36

jw an d fortinri cas" after lUidyc v. Otxidwin ; see 2 A 3 Viet. c. 47, h. 54. buI,-m. 4,
* \? }^'"- ^^'- ^- 22, »• 55. LtpKh V. Nurdin was approved in Union Pacific Rn. Co.
V. McDonald, 162 tt S. (45 Davis), per Harlan. J., 270.

8 Adopted in Bates v. Hrctt, 18 N. S. W. (L. R.) 267, 271.

J
Porfcr V. Cilg of Cohocn, 10 Hun (N. Y.) 531. " Surely a man in his own yard

or held may leave his horse and cart unattended. If he does so. in my judgment ho
owes no duty to any one, unless he has reiison tii know at tiie time he so leaves it. that
by so doing he is likely to injure an individual who in fact may be there, or is known
as likely to be there, so as to be injured thereby "

: per Smith, J., Tothaueen v. Davies,
57 L. J. Q. B. 395 ; see Mann v. Ward, 8 Times L. B. imi (C. .4.|. which was repudiated
by the C. A- of Ontario, Myeri v. SatUl St. Marie Paper Co., (1902) 3 Ont. 600. fUidge
Y. r^w^ieift waa fulJunuU iu Mdlivurnc Tramway Co. v. Si^nctr, U V. L. li. !t5.
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Paurs Churt^hyarJ, even while only engaged in removing goods from a
cart, may ""11 in itself be negligence, aa being *' to the common danger *'

;

yet it does not follow that to do the same on a country road would be
other than a perfectly lawful act. There is no rule of law that a horse

and cart must be in charge of two persons at least when engaged in

loading or unloading. Tindol, C.J. s, did sm is probably correct if

Umited to the circumstances. The difficulty of the decision is well

tackled by Ernest Pollock arguendo in Ovnlliam v. Twist : * *' The
head-note in Illidge v. Goodwin is a noto, not a decision, but of a mere
obiieT dictum, the jury having stated that they did not beheve that the
horse had ever been struck by a passer-by at all.' And that dictum
is not good law."

The general rule of law is that where, between the act or neglect

of one person and the injury inflicted, the independent act of another
person intervenes, and directs the first neghgence to the object it

ultimately effects, the person whose default has caused the first negli-

gence is not liable. This is illustrated in the Roman law ^ by the
passage, Celaus acrihit, si alius mortifero vulnere percusserit, alius

postea emnimaverii, priorem quidem non teneri quasi occiderit sed quasi

vulnerai^t ; quia ex alto vulnere periit ; posteriorem teneri quia
occidit : :}wid et Mant-llo videtur el est probabilius ; and in English law
by Erie, C.J., in The Q^ieen v. Ledger :* "A mistake, indeed, was said

to have arisen from the negligence of the defendant. Still, if the par-

ticular negligence imputed to the prisoner appeared not to have been
the proximate and efficient cause of the catastrophe, the bill for man-
slaughter ought not to be found ; and if it appeared that other causes
had intervened, the prisoner's negligence would not have been the
proximate and efficient cause of the deaths which had occurred.
That this was in entire accordance with the authorities will appear
from the most recent cases. The case is to be clearly distinguished
from that of joint negligence " *

To constitute joint negligence it is not necessary that both the
negligent person? shouiH be partakers in the very act causing injury

;

for as Pollock, C.E., sayd :
' " When two persons are driving together,

encouraging each other to drive at a i" gerous pace, then, whether
the injury is done by the one driving the first or the second carriage, I

am of opinion " " the other shares the guilt." Once more, as explamed
by Parke, B.,' the injurious act should bo " the necessary or ordinary
or likely result of that neghgence." In Jllidge v. Ooodwin it is to be
observed that besides the act of an independent person intervening,
there is an independent trespass by an adult, which can scarcely be
brought within Parke, B.'s, postulate. If it is conceded that the <ict

of leaving a horse and cart unattended is the negligent act, the dis-

sociation between the first negligence and the act producing the
injurious result appears distinct, and the difficulty of reconciUng the
case with principle insuperable. The neghgence; it may be said, is

probably the absence of the master at the time of the wilful blow, and
thus may be regarded rather as concurrent than independent Even

I (18))5) 1 Q. B. 669. a SeeflC. & P. Ift2.

3 D. 9, 2, 11, § 3. * 2 F. & F. 857. note at 858.
5 Cp. Scolt V. Shepherd, 2 Wm. Bl. 892, 1 1 Sm. L. C. ( 11 th ed. ) 454. The definition

of inevitable accident i» the same on land aa by sea, per Lopes, L. J., The Sehwan, i 1892)
P. 419. 434.

^ I t— . .\ ;

n Reg. v. Swindall, 2C. & K. 233.

7 JSank o/ trdand v. Evanv't Tnuiee<i, 5 H. L C. 410,
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in thin view there ia a <liffleulty in hoKlin^ » negliKent [lerson responiiiblo
for the tnllul act of a tlurd portion, «inrij the law does not preaume a
brcaeh of law and trespass to Iw " the neressary, ordinary, or Hl-ely
result of negligence." In any event the sweeping nature of Tindal, C.J.'s,
riT irk, ' If a man chooses to leave a cart standing in the street ho
mint take the risk of any mischief that may be done," must be con-
siderably (jualifieil and restrained.' The circumstances are infinite;
and what is negligence in St. Paul's Churchyanl is not necessarily so
in St. Albans. ^

In the United States it has been laid down that a traveller on foot Cnii,.,! si,aoi
or on horseback must give wav, and, if neccs.sary, cross the road for '•«<".

a vehicle with a heavy l,)ad,= and that a lightly loaded vehicle must
give way to one heavily loaded."

If a jieraon do anything /ler se wrongful or that is a public nuisance
ho thereby puts himself in the p(,»ition of an insurer of the public ami.
IS liable to any one exerriainx ordinary care quite irrespective of any
care used by him in tin- safeguarding his encroachment.*

The rule of the road has, as we have seen,' had to be modified in its Truiacar.
application to traincars, which cannot get nut of the way, as they move
only along the rails laid down for them. They are put on the same
footing with other vehicles, and so ought not to bo deemed in their
nature terrific things. The legislative authorisation of tramcars does
not, as in Rex v. Pmse,' authorise a user independently of whether
what was done was a nuisance or not. The inability to run them at all
was mere y removed and the user of them was rendered subject to all
common law obligations incumbent on the drivers of other vehicles.'
Still a tramway company has a right " to use these rails for the passage
of their tramway-cars to which, seeing that they cannot be deviated
from the track, other vehicles meeting or passing them must give
precedence. But the respondents' use of their track is in no other sense
exclusive. Any other vehicle, which does not run on flanged wheels,
may use the track and the rails as freely as any other part of the street,
whenever and so long as these are not actually occupied by the respon-
dents cars. Beyond the possession of these privileges, which are all
that the statutes confer upon them, the respondents are in no better
position and have no higher right than the appellant and other persons
who use the highway." "

«»»,ra» V. .I/,ir «„,„,., 20 Onl. .V|,|,. ,127. Ii, //, „, j v. A ,.„>, 47 .Am. R. 37S.wb.To defendant, luving !eft ,. tub ..( ll.l..l,rh„. I,y ll„. i,.. „f fl„, way wl,i"l w«»
v,,lf„lly t,irn>.l ovi-r ,y „ tliird por.on inlo ll„. „n,l,.r. ,1„. „ .tiff'. ™»di,nk ol
tin- »|iil cd brine iiml died in eon«qufn.o. the defendant ««« h.1,1 liable to (he plaintiff
for the li)«« ; but aoe the ,-a»e. cited ii, fb.i note, at :l»l „f the r>.|K,rt when
iidverNe to the caHo la given. Cn. Shttrp v. Powill, L. R 7 t' I' 25'J

a fl€«cA V. Punneler, 23 Pa. St. !!)«. 3 f,v,-

* BiszcU V. Booker, Id Ark. 308.
• .4»(., 542. The S5th «ietion of Ihe General Tramway. .Vt. l»7n (33 t 34 Vict

c. 7« . pro,-idina hat the pronmtnra or Iraaec. a» Ibo , may bo, «hall be an.werable
fop all aecidcnt. damaKen and injufie. '..ipia-nins tlmmt-li their ac( op default op thpough
(he act OP default of any |K-p«on i„ theip em|,l„yn,cnl by peaaon op in eonnequenee ofMy of Iheir wopka op e.ppiage. " wa. held in H„MI,u,,l v. The Jf„»ptolep, Bin,
RocluM- and Oldham Uleom Tramway, Co.. 17 (i. B. I). 118. to apply only to awrongful act op default, and not to make the proh.olcr., op lea.eea an.wwablo for mepeaccident caused without negligence, by theip UHe of tpariieaps

« 4 B. A Ad. 30.

7 Rattt'e V. Norwich Etfflric Tramway Co.. 18 Timea L. R i>«2
« (*i.lo» V. Aberdrm Ktlria Tramway, Co.. (181)7) A. C.' 118; Dublin UniltdTramway Co. v. F,lz(fr<ll(l. (1003) A. C. !K); ToTOto Ky. c,. y.Cily e./ ToTonto,

o nil upiniun

. '"iampaon. 27 Pa. St. 183.
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In America it han boon laid dnwn that carriageo nici'tiriff trainruni

should turn U> *hat aide which app4>arH to he thu ttaft-Nt, without regard

to thr< UHual rule ; and the fact that either was on the left of tlic road

at the time of a collision is no evidence of negligence.* Again, when
a collisit occure between an ordinary vehirle and a tramear travelling

in the same direction, the presumption is that the driver of the vehicle

is negligent.'

There Is no Englislt ca^u that goe^ that length, and when one
considers the variety of circumrttancifl in which a tramear may
collide with another vehicle, i.e., in driving down hill it may over-

drive it, or in clearing a hill may overrush it, it is highly improbable with

the existing tendencies of English law that any such decision will have
any authority. There clearly is a jtresumption that a tramear is not

on its wrong side. In any other cawr the ])reBumption would be the

same as where a powerful and swift vehicle brings injury to another

less heavy and less {towcrful.

In Jariilne v. Stonefield iMundrif Co.,^ Lord President Inglis made
some forcible remarks on the alterations in the rule of the road brought

about by the conditions in which tramcars are run. He said :
" Tram-

way-cars are no longer a novelty among us." " There is one rule of

the road which has been very much altered by the appearance of these

new vehicles, viz., that one carriage overtaking another is bound to

pass it upon the right-hand side. The new rule retiuires that when a
carriage is coming up behind a tr&niway-car and the car stojis, the

driver of th*; other vehicle shall pass upon the left-hand side. That
is the opposite of the old rule. The new rule has been introduced from

considerations of c(mvenience and safety ; and the reason is very

obvious, because tramway-cars pass upon two tines of tramways, one

in one direction and another in the other. If vehicles were to pass a

car on the right-hand side, there would be very great danger of their

coming into collision with another car coming the opposite way. That
is the reason of the rule. If a person gets oil a tramear on the left-hand

side, which is the proper side for the purpose, it is ijuite obvious that

in passing from the tramear to the pavement he is pa.ssing across a
carriage-way, and a carriage-way which he ought to know may be

travelled over at any moment by vehicles passing alongside of the

tramear. He is just as much boun*' ^o l(H)k after his own safety in

crossing that carriage-way as if he \v,.re crossing from one side of the

street to the other. It is just as much a carriage-way as the whole
street, and while vehicles arc bound to go at a steady pace and not to

be driven furiously, foot-passengers crossing the carriage-way are

bound to look after their own safety, and not to run obvious and
unnecsBsary risk." * It had previously been laid down by the other

Division of the Court of Session ^ that " the space between the car and

1 llcgan v. Eujhlh Aiinue Bd. Co., IT. N. Y. 380. In Brightly's y * York l)igc.-t.

under HighwayR, X. Law of the Rond, arc rollectpdfi number oft'iiseHOii thit«HiiI)je<-t.

3 Suydnm v. Urand Street, Ac. Hd. Co., 41 Uarb. (M. Y.) 375. An to running
tramcars along the highway upon a *rainway in a defwtive condition, see Sadler v.

South Staffordshire onS Birminghirr IHatrict Steam Tramways Co., 23 Q. B. 1). 17.

in which case to do so wau held an v .lawful net, that rendered the company liable for

a trcspafls in respect of a personal injury caused thereby,

3 14 Rettie, 830.
* FoTWOod-v. The City of Toronto, 22 Ont. R. 351; M'Dermaid v. The Edinbunjh

Street Tramways Co., 12 Rettie, 15, are eaueB of tranicars not pulled up in time to avert
an accident.

% Rnmmif v. Thomson, 9 Rettie, 140, pr the Lord Juatice-Clcrk (MoQcreiS). 14ti.
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tho pavement must he Imilted upon in tlw wnio way w an onlinary
Mreft-rroMing. The traffic i> not iMiunil to stop at every eronsing. stm-t.
The hint duty of a member o( the public it nucli a place in to see th.lt """'ng".
tho coast i« clear, and if it ia not, to waii, until them is a safe oppor-
tunity to croM." The tramways affect the case thus far that it is
safer to cross from the middle of a street than from one siile to tho other,
beitause in tho former case there is only one-half of the distance to go.

Ustly, OS to foot-paasengers, the law was laid down in the case of Foot.
totlmllv. Slariey ' by Patteson, J., as follows :

" X foot-passenger has l"'™™i«-ni

a right to :ro8« a highway, and " " it was held in one case ' that a foot-
passenger has a right to walk along tho carriage-way. But, without
going that length, it is quite clear that a foot-passenger has a right to
cross, and that persons driving carriages along tho rond are liable if
they do not take care so as to avoid driving against the foot-passengers
who aro crossing tho road ; and if a person driving along tho road
cannot pull up because his reins break, that will be no ground of
defence, as ho is bound to have proper tackle. With respect to what
has been said about the carriage iieing on the wrong siile of tho road, I
think you should lay it out of your consideration, as the rule as to the
proper side of the road does not apply with respi'ct to foot-possengera

;

and as reganls tho foot-panscngeis the carriages moy go on whichever
side of the road they please."" There is no doubt, said the Lord
Justice-Clerk (Moncreifl) in another case,' thot "

it hes on the driver
to keep clear of foot-pa.ssengers. If a person is guilty of such fault as
to increase tho burden of that obligation, that is another matter, but
the primary obligation is undoubted—to kcepclearof foot-po.«enger8 "

;

and tho same learned judge has also laid down ' that "there is tho
strongest presumption [of negllgencej both in fact ond in lawagainst
a driver who runs down a person in daylight."

Tho law does not require cither of two travellers going in the ,<aine At . crowing.
direction to turn to tho right of tho other." It is tho duty of a foot-
passenger to use duo care and caution in going upon a crossing at the
entrance of a street to avoid the carriages passing.'

Tho New Zealand case of Shfarer v CorporiUmi nj Duncdin ' dis- l)„ty of
closed most extraordinary facts. Tho plaintiff alleged that while motor-car

endeavouring to cross the nml late at niglit he was knocked down by ''-'Z'
*'

a motor-car driven at excessive speed and dragged along more than
"'" '

one hundred and thirty yards under the car l»forc the driver was
apprised of tho plaintiff's perilous position and stopped. Williams,
J., held that " though it is the duty of the motor-man to keep a con-
stant eye on the track, I sec no duty on him at night on a solitary
road to look beyond tho track to seo whether " any straggling passenger

•sat 1". OiM ; Umid v. DijUb), 5 C. H. N. S. Ml.
' Uou V LilUin, r> U. * P. 407 i Caiinlu v. I'arriwjlon, 42 Me. 332 ; .VKrthiiir v

t oMpcf, 14 Rcttie, 345 ; Anderai}}i v. litaekwood, 13 Kcttio, 413.
1 Slater T. Swann. 2 Str. 872. ia too broadly cxprm.i'd. TIa- liiilit o( llie traJuBinan

I'oolil only ariHO if tho mipcdinicnt was for an unncopasarily lonL, time ; bco per Ji-w,.'!
.M.R., Ungimd lltrUepacI VoUicria Co. V. OM, Ch. D. 713. Co. HtU y Qurbtr.
('Corporation) OApp.Ca». 84. Hooonfc, 350. Tlie right, of fiK)t-pnmcnm.r. are treatnl
with groat fulneaa in Stringer v. /"rw*/, !t Am. St. K. S75, and in tlie note at 87H

* M'KeeAnie v. Couper, 14 Rottio, .34o.

» a«ri T. Pelrie, Hottio, 10711. « IMI.m v. CJder. 1 Watts (Pa.) 3011.

''n l!r'a""iJ'
""'""''• " '''»' * K. 81, approviHl by Erio, C.J., CMm T. 1C,««(,

I I

I !l

8 a B. N. S. 572.
» Of whirh hythf f;iv™r of the leiiFdwl

in my poeBeuion.
jmlgL- who Irirtl the caw, I have u ri-i«jrt
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that m»jr lie »l»ut " prop<iw» ti) como on thf truck ami to nilliilit with
the c»r. The plBintifl hiving (jot where he won thmugh hin own
neBligenoe It wm (or him to prove, not merely that the motor-mon
Ui<l not we him when lie ought to have w-en him', hut that i( the motor-
nun hai wen the pUmtifl when he .lught to have wen him, he eoiihl
have pulh^d up 111 time to avert tlie roili.ion. The liunlen of pnivil.B
thin lay Ktrongl}- on the |il«intiff." " (lenerallv, I think that i( a car
runii over a man on the traik ami Ihi' molor-maii ilo.'« not know hehu Iwen run oyer.* jury woul.l Ik. entitled lofiml that the motor-manWM negligent m not kei-ping a good look-out, although the inotor-inail
might aver that ho huil kept a look-out

"

In Simon v. iondon fl,nrml Omnihiu C,,.,' plaintiff, who wa« leaning
111" arm on the rail of an omniliiw in whieh he wa« riilini;, wa« injured
througli the driver, in turning a lonier in order to avoiil an eleetrie
tram car, ilrawmg in el(«etothe k.-rhand thus hringing the plaintiff'i.
arm in contact with an ehnrie light »tan<lard. The Divisional
Lourt upheld a non-nuit, holding that there wan no evidence of
negligeno* on the driver's [art in going close to the kerb, and no
evidence that the aicident Mould have hap|iciied had the plaintiff
been nding reasonably with his arm within the limits of the vehicle
be waa on.

1 2:1 Tiini-M f.. It. 4ia.
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CHAI'TKIt I.

DUTY TO ANHWKIl KoU o.VKH OWN AI'TS.

The conniilerallor. of tho lir itations or thn duty to annwir for „n„', ^own actions raiws seviral int* of .lill!,. tv <>„ .1. V . / ^.T,'
"'""

nilo I,.. K/u,. I 1.1 ""* '" iiiimulty. (In thn one ham . tho "( iw r<r™i

liability m th. absence of „ „u:m rm. y,.t civilly he art* at hin oeril • •

on the .rther, ,t „ ,,i,l ,h,t a tre^pa.,;, the ,/rs„n t onTv artirn^Lwhere there |s fault" m the person a. ting.' Then, has" 1 "en much

:hrpew^;h^h'Lc!tLro,,ra '''"-' »" ""- -^

^U{\r;:!«i:irjirri^iX^r;^;i^T''r-^
tu "tt ^f^ ;"u ""r' "' ""' *"'"« Ti'" i"'"i"i'».t h".w

'

that the cuttings fdl on plaintirs land af-uinst his will and hat hewent quickly on the land and took then, which "a the t 'lasscomplained of On this there was a demurrer; and iuZm'"t wL
and and eat m> grass, notwithstan.ling you come freshlv and drivethem out, you ouglt to make amen.ls for 'what vour cattle have doTbo It more or lesa. . . And. sir, if this shouhf fx, law that he Zli,ent*r aad take the thorns, for the same reason, if he cut a large reehemjjhtcome with his waggons and hon.es to carry the trees ofl

V u'l ?
that-wlicn the priiui,,al thing is not lawful thatwhich depends upon ,t is not lawful ; L „^cntk. plainJi^ cut the

* This id th« liiw of tlw DiifCtiL 1> 2 45 8 J- Si ,l^i^^j j- ,
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thorns and they fell on the defcndanfa land the falling wa8 not lawful,
and m the coming to take them out was not lawful; " as to what
was said about their falling in ipso invito that is no plea, but he ought
to show that he could not do it in any other way or that he did all in

Oirini™i. his power to keep them out." This case, it is true, is concerned with
a trespass to realty, while our inquiry is primarily with regard to the
duty of a person to another

; nevertheless, it cannot be disregarded,
and is very important as marking the governing tendency of the
law in its dealings with interferences by one person with another's
rights

; though the law may well impose a more absolute barrier to
transgressions against property rights than it regards as necessarv in
merely personal actions.

''?"!")' B- Again in Y. B. 21 H. Vll. 27, pi. 5, in an action of trespass, the

,,l.

"

defendant justified on the ground that the com for which action was
brought was severed from the nine parts as tithe and was in jeopardy of
being destroyed, wherefore he took and brought it to the plaintiff's
bam. There was a demurrer which was allowed. Rede, J., saying

:

" The intent cannot be construed, but in felony it shall be. As when
a man shoots at the butts and kills a man it is not felony, for there
is no intent ; and so of a tiler on a house, who with a stone kills a
man unwittingly, it is not felony. But when a man shoots at the
butts and wounds a man, though it is against his will, he shall be
called a trespasser against his intent."

So in an Anonymous case in 1582,' where a man, having shot
at a fowl and thereby set fire to his house, whence the house of his
neighbour caught, was held liable ;

" for the injury is the same,
although this mischance was not by a common negligence, but by
misadventure ; and if he had counted uiK)n the custom of the realm
as 2 H. IV,, the action had not been well brought; yet consuetudo regni
est communis lex." ^

Reference is invariably made to Weaver v. Ward,' decided in 1616,
whenever the question of the extent of liability in trespass is raised.
Defendant set out in answer to a declaration in trespass that the
plaintiff and he were skirmishing in a train-band with their musket,
and that in doing so the defendant, casualiter et 'per infortunium et

contra voluntatem suam, in discharging his piece, wounded the plaintiff.^

The plaintiff demurred and obtained judgment, the Court saying

;

" No man shall be excused of a trespass (for this is in the nature of an
excuse, and not of a justification, prout ei bene licuit) except it may be
judged utterly without his fault. As if a man by force take my hand
and strike you, or if here the defendant had said, that the plaintiff

ran across his piece when it was discharging, or had set forth the case,
with the circumstances, so as it had appeared to the Court that it had
been inevitable, and that the defendant had committed no negligence
to give occasion to the hurt."

(lillH-vii. In 1662 (lithert v. Stone^ was decided. Gilbert brought "an

t Cro. Eliz. 10. 2 See flnfc 488.
3 Hobnrt. 134. As tolheautitOrity of Hobtirt's IU'[>orts,seethei)refacetoJenl(iii'H

Eight Centuries of ReiHirta, 1771.
* Mr. Holniee, The Common Law, 84, points out that " the words vi et armiA .iinl

contra p^tm. which might seem to imply intent, are suppnafrd to h.-vvo hwn inspri-ii

merely to Kivejurisdiition to the King s Ikiurt." Reeves, Hist, of Eng. Law(2n(l ed.)

vol. ii. 149. As to the allegations vi tt armvi and eontm pacem, Vin. Al)r. Tresi>;iss

(Q. a. 3), (Q. a. 4), (Q. a. 5). The old cases are collected Sbepp. Abr. Trespass: also anti,

4S3. > Stylo 72.

Anonymous
ease in Croke
EliMlieth.

Wran
IVard.
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in^ the actual intent oTtL: that b '^^th l' X;"' She^^N^
oMnZr "- *" "^Sard "">" '"'='» whid, prevent the -al r „ I ,,1.

d "we at JZ^"] "' >'' P'*'"'' "> '- '-"d' -d rSLroisciarge It »« o!.j«orf iJamnum ewmVc^, he dischareed it (tmnine in

Trn^t .^
defendant. (?a« «,< 6«&m (ran»jre*«o." Plaintiff

mu"'f„r n\™®"'™Y "J J""'";
»"<• the Conrt curtained thX

^„ ''i 1,1

trespass the defendant shall not be excused withoutunavoidable necessity which is not shown here. Beshhltrdefendant

Then comes Vndxrwooi v. Hewmn reported as follows • ' " Tl,e u ^

?t went'ofl"'";'""""^.'"? t ^' """l *'«' plaintiff St nl; to sec S^

'

p.a^^ti^^rt'.rtrt^'s^is™''
" '"' '""'

'' ^- ^' ^'- '"'

"Not even
^^'" T™'' *."^P*^^> ''•'^''^ Blaekstone, J., say, • nuL...

w,„tr .
™ *""" """''' "'" ^"*"<^"» t° ju'tify a trespass

'""'^

vol. ii. 426.

205.

appreciate

2 Doug. «71.

aignificancc of thin, woo Mii

* (1724)IStr. 690.

ote<fioii of an officer of

Miilay, Hist, of Eng. vol. i. 225

1 2\Vm. B1.8i)2,I.Sm.L.r.(llthed.)4r.7.
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against a third person ; much less fear of damages to cither his goods
or his person, nothing but inevitable necessity." "So in the case
put by Brian, J.,' and assented to by Littleton and Cheke, C.J.,« and
rched on in Raym. 467. ' If a man assaults me so that I cannot
avoid him, and I lift up my staff to defend myself, and in lifting it up
undesignedly hit another who is behind me, an action hes by that
person against mo ; and yet I did a lawful act in endeavouring to
defend myself.' " It has been sought to qualify this statement by
saying it is the statement of law by a dissentient judge." Dc Grey,
C.J., however, says :

* " I agree with my brother Blackstone as to the
pnflciples he has laid down, but not in his appUcation of those prin-
ciples to the present case. The real question certainly does not turn
upon the lawfulness or the unlawfulness of the original act ; for actions
of trespass will lie for legal acts when they become trespasses by acci-
dent

;
as in,the case cited of cutting thorns, lopping of a tree, shooting

at a mark, defending oneself by a stick which strikes another behind."
Lord Mansfield, too, in Tmlton v. Fisher,^ says :

" This is a direct
action of trespass qmre vi et armia, and not on the case ; and there
is this distinction between them which always ought to be attended
to : In trespass innocence of intention is no excuse ; in case, the whole
turns upon it

; maUce, or the quo aninw is the very gist of the action."
Leame v. Bray' came before the Court on the question of setting

aside a nonsuit entered where a collision, occasioned neghgently and
not wilfully, had been declared oh in trespass instead of in case. The
Court made the rule of setting the nonsuit aside absolute on the ground
that the injury being immediate from an act of force, trespass was the
right remedy. In the course of the argument the legal aspect of
unintentional acta was much considered. Grose, J., referring to
Y. B. 21 H. VII. 27, pi. 5,' which has been already noticed, calls
attention to an illustration put there by Rede, J. :

" There is a case
put in the Y. B. 21 H. VII. 28a, that where one shot an arrow at a
mark which glanced from it and struck another, it was holden to be
trespass." In giving judgment. Lord EUenborough, O.J., said:'
" It is immaterial whether the injury be wilful or not. As in the case
alluded to by my brother Grose, where one shooting at butts for a
trial of skill with the bow and arrow, the weapon then in use, in itself
a lawful act anil no unlawful purpose in view ; yet having accidentally
wounded a man, it was holden to be a trespass, being an immediate
injury from an act of force by another." Grose,' J., said :

" " Looking
into all the cases from the Year Book in the 21 H. VII. down to the
latest decision on the subject, I find the principle to be that if the
injury be done by the act of the party himself at the time, or he be the
immediate cause of it, though it happen accidentally or by misfortune,
yet he is answerable in trespass "

; and Lawrence, J.,'» " In actions of
trespass the distinction has not turned either on the lawfulness of the

1 Mr. Holniofl, The Common Law, 103, miys as to this: "The HtutomentH of imv
by counHcl in argument may be left on one eide. although Brian is quoted and miHtakeii
for one of the judge* by Sir William lllack«tonc in Scott v. Shepherd."

1 '^'"'' '" probably a miBtake, and we ahould read here Littleton and (lloke, JJ. ;

Choke, not Cheke, waa never Chief Justice. F<W8, vol, iv. 487. Cp. Dugdalr
Chronica SerioB 60, imij anno 1462, and 72, atttt nnnti 1485; Dictionary of Natii.ii.il
liiography, eub nom. Choke.

3 Holmes. The Common Law, 104. 4 2 Wm. Bl. 899.
'• {1781; 2 Uuiig. fi7i c {IHU3) 3 Kast,'o93.
' L.e. r.96. , i.e. c,m.
• L.C. 600. to 3E««t601.
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not plead that he did his best endeavour to hinder their (the thorns)
falhng there (on the plaintifl's land)

; yet this was a hard case. But
this case is not like to these cases, for here it was luwful to chase them
(the sheep) out of his own land, and he did his best endeavour to
recall the dog, and therefore trespass does not He." Dodderidge, J.,
said

:

•' Here it appeareth to be an involuntary trespass, « E. 4. A man
IS driving goods («'c) through a town, and one of them goes into another
man s house and he follows him, trespass doth not he for this, because
It was im oluntary, and a trespass ought to be done voluntarily, and so
It IS xnjuna and a hurt to another, and so it is damnum." the same
case IB reported in Latch' where Dodderidge is represented as saying :

' Clearly trespass does not lie here, insomuch as note for a rule that
in all trespasses there ought to be a voluntary act and also damage,
otherwise trespass does not lie."

Gibbons v. PepjKr ' is one of those cases so numerous in the days of
strict pleading, where the decision is given on a point of form, yet
where incidentally points of substance are treated. Tne Court said :

If I nde upon a horse and J. 8. whips the horse so that he runs away
with mo and runs over any other pe'ion, he who whipped the horse
18 guilty of the battery, and not me. But if I, by spurring, was the
cause of such accident, then I am guilty. In the same manner, if A takes
the hand of B, and with it strikes C, A is the trespasser and not B."

In 17(i7, the King's Bench decided Beckuiith v. Shordike.'
I he marginal note is: "Involuntary trespass may be justified but
not a voluntary one." Defendants were going through plaintifl's
paddock with a dog, which, escaping from control, killed one of plain-
tiff 8 deer. A verdict was giver, for the plaintiff, on which there was a
nintion, as the judge was of opinion that the jury ought not to have
found the defendants guilty, "it being an accident that happened
without their intention and contrary to their inclination." The
ilecision may lie summed up in the last sentence of the report : " The
present case can't be considered as an accidental involuntary trespass

"

IMm v. Smtnders,* in 1770, was an action in respect of injuries
caused by the rolling of the sea, and the blowing of the wind

"
whereby plaintiff's vessel was impelled against defendant's. The
rule of law approved was—if in the prosecution of a lawful act an
accident purely accidental arise, no action can bo supported in respect

W,d-emim v. Robimon,' decided in the Common Pleas in 182:!.
conies next. As defendant was driving his gig between a coach ahd a
waggon through an interval where there was room for two or three
carriages abreast, his horse became frightened by the rattle of another
conveyance, swerved and ran the shaft of the gig agains' one of the
waggon-horses, which was so injured that it died in consequence,
the defence was that the injuiy was occasioned by unavoidabli'
accident, without negUgcncc or default of the defendant. In summin"
up, the judge directe>. the jury that the action being for trespass, il
the injury was occasioned by an immediate act of the defendant it
was immaterial whether that act was wilful or accidental. The jury

= (lOM) I I.a. Rajm. 3S. 34 Burr 2u«3
'
f S'n'' '2^3"' "'" ''' ''"''''' ' ^°"'"''

' ^""^- *'" "" """•
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to whom it is attributable, no action will lie, for though there is damage,

the thing araiBB—tho injuria—m wanting."
, . , , . .-

Two important terras in this statement, on which the signiBcanco

of it Breatly depcnJa, are undefined—what is a purely accidental

occurrence and what marks fault. The cases, however, wdl materially

assist usin arriving at their meaning.

In Harveu Dunhp,^ whore one child threw a stone at another

child which put out her eye. Nelson, C.J., says ; "No case or pnnciplo

can be found, or if found can be maintained, subjecting an '""'"dual

to liability for an act done without fault on his part. . . . AU the

cases concede that an injury arising from inevitable accident, or, which

in law or reason is the same thing, from an act that ordinary human

care and foresight are unable to guard against, is but the misfortune

of the sufferer, and lays no foundation for legal respon ,iiUty.

Fault, then, exists where an act is done resulting in injury to another

which human care and foresight are able to guard against. What

is a purely accidental occurrence is illustrated by Brotm v. KmiaU.

The defendant, while trying to separate two dogs which were hghting

(one of them being his own), having raised his stick over his shoulder

in the act of striking, accidentally hit the plaintifi in the eye
;

this was

the injury sued for. At the trial the judge instructed the jury, if

the defendant, in beating the dogs, was doing a necessary act, or one

which it was his duty under the circumstances of the case to do, and

was doing it in a proper way ; then he was not responsible in this

action, provided he was using ordinary care at the time of the blow

If it was not a necessary act ; if he was not in duty bound to attempt

to part the dogs, but might with propriety interfere or not as he chose
;

the defendant was responsible for the consequences of the blow,

unless it appeared that he was in the exercise of extraordinary care,

so that the accident was inevitable, using the word inevitable not in

a strict, but a popular sense." The jury found for the plaintifl.

Defendant thereupon moved for a new tnal on the ground ol mis-

direction, u 1 i 4 " AH/

.f Shaw, C.J., doHvered judgment, making the rule absolute. We

think as the result of all the authorities " " that the plaintifi must

come prepared with evidence to show either that the intention was

unlawhd or that the defendant was in fault; for if the injury was

unavoidable and the conduct of the defendant was free from blame

he will not be liable.' If, in the prosecution of a lawful act, a casualty

purely accidental arises, no action can be supported for an injury

arising therefrom." In applying these rules to the present case we

can perceive no reason why the instructions asked for by the defendant

ought not to have been given ; to this efiect, that if both plaintiS and

defendant at the time of the blow were using ordinary care, or if at

that time the defendant was using ordinary care, and the plaintut

was not, or if at that time, both the plaintifi and defendant were not

using ordinary care, then the plaintifi could not recover. In using

this term, ordinary care, it may be proper to state that what constitutes

391.

1 Hill and Denio, Suiipl. Vol. by Lnlor, 193. fiuOock V. Bibcock, 3 WimA. (N. V.)

3 (1850) (M Maes. 292.
> See VxnetrU v. Stinehour, 7 Vt. 62.

* m Mass. 292. 295.
, „. „ , „

6 2 Gnjiil.ET.!5 85-92. J*'ni-< maw V. &*iMon, I Bing. 21J.
. ^v „i

6 yM.M V. SauScr., 2 Chit. (K. B.) Ii3y ; C^m. Dig- B-^Ucfy, A. {D^y « «i.) and

notes ; Vinrent v, Slinehour, 7 Vt. (12.
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The line marked by thew cwph woh approvi'il in th" N Um-Gltfcerine

Ca»e * by the Hupremo Court of the rnitod State*. " No one," it in

aid, "it reiponiible for injuries roHulting from unavoidable accident

whilst engued in a lawful buaineu." " The me&*iure of care againflt

accident, which one must take to avoid rcHponRibility, is that wnich a
person of ordinary prudence and caution would use if his own interests

were to be affected, and the whole risk were his own."
For the understanding of the law it may be well to refer now to

Comyns's Digest. In Hammond's edition' in a note^ the statement is

made, that where one man has been the ocrafeion of damage to another,

in order to constitute such damage a legal injury, it is essential that

some degree of blame be imputable to the party producing it ; and
no one can in any shape be made amenable for consequences which his

prudence could not avert. Hence the terms inevitable neceMsitif,

unavoid^le accident, and their equivalents, which are constantly to be

met with in the books. Nor is this rule open to any abuse ; for so

anxious is the law to preserve unimpaired the rights of personal safety

and of property, that it regards not those acts only which invade them
through design, but likewise all others that infringe them through

carelessness and neglect, without the concurrence of evil disposition ;

and characterises conduct as negligent and careless, if, by any oxtra-

oi^inary degree of circumspection greater than is usually practised

in the ordinary affairs of life, the person acting might have guarded

against the accident. This general rule, the note continues, is not

without its exceptions, one of which is discovered in the case where an

ofllicer innocently executes the process of a court having no jurisdiction

in the particular matter. With respect to the rule itself, one of the

expressions alluded to as an equivalent to inevitable necessity and
tmavoidable accident is involuntary trespass. This is to be inter-

preted that the defendant must, at the time, have a command over his

will and actions, otherwise he is not a trespasser ; and when the

reverse happens, and the defendant is disabled from exeicising control,

then, and then only, is he excused from rendering to the plaintii! a

compensation for the damage he involuntarihf occasions. In order to

render a trespass excusable, the act itself must be inevitable, and the

defendant altogether blameless in producing the circumstances leading

to it ; for if the defendant wrongfully places himself in a situation

whereby he becomes the instrument of mischief to another, he cannot

excuse himself by saying that the accident happened without tho

possibility of his preventing it at the time.

In looking through the cases it may be noted that, in every om'

of those cited for the stricter statement of the rule, there is room, at

any rate, for the admission of the more liberal. Thus there would b«'

liability in either view in the case from the Year Book, G E. IV. \

man may not elect to clip his hedge so as to inconvenience his neigh-

bour. Neither, referring to the case in Y. B. 21 H. VII.,* is a man con-

strained to have his property protected without his authorisation or

assent. One meddling with another's property does so at his peril, or.

at least, takes the risk of the owner resenting and repudiating his

intervention. Again, in Weaver v JFard," the demurrer was allowed

.

because it did not appear from the defendant's plea that the occurreni'-

1 ( 1872) Parrot v. IM/«. 15 Wall. (U. 8.) 624. r.37. 538.

a 5th (1822). = Hnttery (A) note (d).

* Ante, 504. s Hobart, 131.
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ng,ht, the former in excuaefj, if the immediate caun? of the injury iaoutaide
hi* iiwn runtrot. Hall v. FeamU'/ ' riuteM an antithraiii between inevitable
accident and defendant's fault. Holmes v. Mather* it once more the
familiar {irinciple—oxruNinK unaccountable ffeaka of animali. Then
eome the important American cawss. In Morrii v. Plait* a reasonable
effort at self-proMrvation was held to excuse the infliction of incidental
harm. In Brotm v. Kendall,* though the defendant may have Iwen
under no legal obligation to seiwrate the dogs, there was at least a

« social obligation, possibly a moral one, to do bo. Mr. Holme», in his
"' comment on this case, says :

'
" The Court held that, although the

defendant was bound by no duty to eeparate the dogs, yet. if he was
lining a lawful act. he was not liable, unless he was wpnting in the care
which men of onlinary prudence would use under the circumstances,
and that the burden was on the ]>laintifl to prove the want of Huch
care."

\ The passage alluded to in the judgment is as follows :
'* We are

not aware of any circumstances, in this case, renuiring a distinction
between acts which it was lawful and proper to do, and at;ts of legal

duty. There are cases, undoubtedly, m which officers are bound to
act under process, for the legality of which they are not responsible,
and perhaps some others in which t he distinction would be important."
"The act of the defendant, in attempting to part the fighting dogs, one
of which was his own, and for the injurious acts of which ho might be
resnonsible, was a lawful and proiier act, which he might do by proper
and lawful means. If, then, in doihg tliia act, using duo care and all

proper precautions necessary to the exigency of the case, to avoid
hurt to others, in raising his stick for that purpose, he accidentally hit

the nlaintif! in his eye and wounded him, this was the result of pure
accident, or was involuntary and unavoidable, and therefore the
action would not lie."

From this it appears that Mr. Holmes has overstated the principle
of the decision. The distinction in the mind of the Court was mani-
festly between compulsory acta, as where officers act under process,
and non-compulsory; for example, the act in this case. Any dis-

tinction in the quahty of non-compulsory or lawful acts was rendered
unnecessary by the narrow ground taken for the judgment. " The
act of the defendant in attempting to part the fighting dogs, one of

which wag his oum, and for the injurious acts of which he mUjht he re-

sponsible, was a lawful and proper act which he might do by proper
and lawful means." Mr. Holmes argues from a particular kmd of

lawful act carefully specified with two distinct limitations— (I ) that

the dog was defendant's own
; (2) for the injurious acta of which \u-

might be responsible—to the doing of any lawful act," disregardiuir
wholly the carefully inserted limitations.

Tested whether by English law or principle, a generalisation thai

1 3g. B. OI!l.

a L. R. 10 Ex. 261. 3 32 Conn. 7.->.

* l«>M«HH. 2ft2. 5 The Common Uw. lOfi.

« Dcnmun, J.'b, definition in Stanlru v. PowcU, (1881) 1 Q. B. »3. of a lawful «• t

may Ih' nivcn qtmntum .itletil, "lawful, by which I underntund jiiNtiflable, even if

purpowl}' dono to tho extent of tmrponfly inllictinK (he injury, an. for inntancp, in ..

eaoeofftclf-defpnte." With Mr. Holm«« a lawful mt is one that may be lawfully don--,
an act in itself allowable: the (jueHtion of oaw, *c,. i- f-'tcrior. Denman. J.V.
delinition would include an act in itwelf distiaetly unlawful, e.g., the Khoolinu of a in^ui
if juHtiliable in the circurastancoa.
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and^he" Si^!"*';''f^.l'^';
'«»'''' ^y "«' '•^f^-'i™' on thl highwayand the accident had thus happened, the completion of the XJo

!^L^ « t".
' ^?.«' *" 5'^' »' *•« «"'« "' '''° l«ating not^tua-1?

orffitottedT ""^ *^ ^"" ¥""« ™ »""-« '"er ocT^sion^or had got lost and been recovered, and was being punished for a transgression past and gone. To beat a dog is, within linitajTa^uf an

ttn"la'2Mn"o;di"""'?« '
'"' *""",'"« ^ ^"^ ''"^' -t bfcote o he" .

a street If ,?
°"*'.""y

'»"|V»g'' «' 'east, because the beating is ina street. If the accident had happened while chastising the dog would

wWchTe''iPZ''.'"'
'""''"'1

h"!
"^"^"^ '>^--' ""> «=' "»' »t

testof „he2?f T T '-'"T'"'
""'' " l"" ™"l'' "'•'over, thetest of whether beating a dog m the street is a lawful act or not ii not

tor.. «.Li;^,k.;'i:««,iiif; ^i!:; ^U'^^st::; Si)sii^i!;'vi''«'
™

s'-
j- »'

I
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Aaaumnt
|4»Mlillc.

AinMKiiity ii

MOU."

th« rnrmt Iml. |( he roulil nut. Ihn niuini ii( law, Sin wi fiM «(
alieHum turn /<i>/<u in rrvi>rml or liiiiiiml, with mmw n-fun-nri. p«rk*|M,
to ml riKhti alnni-. Tlic i|uii>t ritimn mint Ici .ip out ii[ tlw w«y or
the exuienntly active mie. The dutv ia to avoiil lirinn injured, not
to avoid injuring.

Te«t the matter \>y pleading. A tre>pa«a ia only aetionahle when
It rrnulla from other than a lawful ait ; ii>n««i(uentlv, a deelaration
•ettin* out the faru would often lie inauffifient ai lieinR oontiitent
with a lawful aa well na an unlawful aet ; (or illegality ia never to be
|>l«BUni«l. Hall V. fmnt/ry ' ahowa thia view of a treapaM ia not eorreet.
The act of the defendant waa primd farir unjuatiAable and re<|uir«d

an exniae to Im ahown." are the wonia of Wixhtman, J. In mman
V. IMirrll' U,rd Kllonlmrough aaya :

" The defendant allowa that he
intermeddlMl with gotala which were the pr<i|ierty and in the piawMion
of the plaintiff, lly ao doing he ia preauineil to lie a treapaaaer."
Obvioualy, lierauae any ait interfering with iierwin or uroiierty of
another la prpauinahly a treapawi.'

Z'Z'irfihl" . ^.l"' 'I'.'",''""''
""" '" """ •'n''W"'y in the uae of the term " lawful

t.,m"l».l„i
"•*• "'','"'' "• >>•»• «l»«<ly •"•I. may be made to cover different

„„•• atatea of fact. An act. it la plain, may be lawful in itwilf. or only in
the cireumataiiceam which it ia pnaoible for it to be performe.1 Denman,
J., taking the latter meaning, declare! acta lawful if iuatifiable. Thia
change of wording, by which " juatiflable acU " are aubatituted for
lawful acta, tenda rather to darken the matter ; aince " juatiAable "

ia
a wider term than " lawful," and, while not any clearer in ita meaning
muat bo uaed in a non-natural aenae and include " excu..able acta

"
or else muat give riae to a confuaion which, till the introduction of the
new term, wo were free from. Beaidea, it landa ua in a maze of par-
ticulara. An act la lawful If juatiliable ; and juatiliablo, if the circum-
atancea warrant the act being done. If we are driven to thia tedioua
inquiry m evenr caae, there ia no help for it ; the todiouaneaa and
inemciency of the procesa, however, raiae a atrong preaumption againat
ita correctneaa. The other method of proceeding aoema greatly pro-
lerablo. An act interfering with the peraon or property of another,
which le pnm4 facte a tresiiaaa, muat be either a lawful or a not-lawful
act. If the act la not lawful, the interference is a wrong and therefore
actionable. If the act la lawful, in some circumstances it may yet
be actionable. To say that an act is actionable when it is not iuatifiable
does not sensibly add to our knowledge. What we have to do is to
discnirinate lawful acta, which do not enure aa trespaasea, although
they interfere with the person or property of another, from la>rful
acts which, though done without negligence, become trespasses so
soon as they interfero with the person or property of another

At one end of the scale of lawful acts are thoee t at are to be per-

™"f?
M «l»olute and obligatory duties. The gaoler in Bea.ei v.

fnw. ^« under his warrant
;
so that though the imprisonment

of OUiot was Illegal, the legal obligation imposed upon Bessey pro-
tected him from what c .3 had been the consequences

II E.eH>i«» At the other end of the scale of lawful acts are exertions of right

fflfL"C ' " "'"' "«*" "• ''"* ^'' •>"« "hich possibly should be lon^

"tlKrti'-ndu.i.'J;."-
""' "'•"'>' '""" ""'•

'°"»".%*£i "I;?'
'"'°'' *" "•• •^'

Lawful Actii

I. Ah#(>liite

and obliga-

tory dutjea.
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».- :.i,v -iKi. „r inv ...,. ul ,1... ,i,„„ „.'.,rik,., |,j, ,|,Jr , i, r Ln

iml.,.,1 ..h.»«,. wl,..r,. !,.• will l»,.i hi, .|.«. II |„. .h..-..- h" ,,„El..«h*«v h.. „ t„ ,h,u „x,..,„ |.|.,„„w„„L 0",
h.. r,,, hi «

::;?;::;:::;; i;i;:,i';;:;«
"•' "- •- -^ '- )•"'--

[(..iMTCIl th. •«• twu vxlB.ll...^ tl„.r.. i, tho hirip. < l;>M „f ,,.«., whnn.

fwt «,,,l r..««,„ i„ „.| r„,|i,T ihmi 1.1 (,„lK.„r '

II flr..,r„ V. hrUill th.. ,l..f,.M,l,„il W.U viTV |,r„l,«l,lv „ii,l..r ni.

.till r I'i r""'" "''":''T
"" '"•""'•'y "' «•"'• "".-•«•TZ,"<ri-«li IX iliKturliun.r m,,! „|uri,i, |,„„ „ ,.|..»r H.«i«l ,l„iv t,. ™..;7i„ i.

by. hn may iK'nliai,, „ ,„, „,|.,r „„ |„,„, „( , , n,, ? ''"^'.T^
«.mlu.t ., .Ltimtly ,..|„ur.l,l... „. .lH..ri„i„;^ l" h/'.Sit»v.Ta(,i. «tanilanU n( ih nuniiiiili •

' """"K

.t.nl"ih".v'r'"'' ''u':'
"'"'"'" '""" "" '"" »'" l»rt in .u..h .mum.•tan™, that h.. .,ii),l,t to lut in «„m,. partiiuhir way ih,. law w^ll nnt

Wlipre tn-ii,ia»«.n. on n.ilway hiu^s to mn lif„ havo \mm hehl i,ntitl™l

Macnaghten,' that to protert tL« wlio are not ahle t , nroSth™«,|ve, I, , duty whiil. oy„y on. owe, to Ji„ y ;
" „ ^K.underlying pnncpr., „,„„ br,«dljr, a, artion in Lh r^., kto™

i2jr«xt.f?^t^-^,r-tr;S

^£r:iftiC?ir^.r;i-E:^yci£
be done in onlinary course and inespectivo of any iniW thev m^vaoeidentaly oau«,, Blaokburn, J., .Qivering judgment of tife E?chenuer fhambe. in F,.,cher v Hulands.' poii^trout „ a li^;
hTghCyV'wSft^hrbV rr-'"

"'"™' '' """^ -TXTtgniguways, wncthir by land or sea, cannot be conducted uri'boHtexposing th.«« whose persons or property are near it tTso" e inevitable risk
;
• and that i oing ,„, 'th,Le who go o"the hiJZl oihave their property adjacent to it, may well be held to do s„!u™,J't Z

in. ThiiiKH
•limt" iimlrr

ItHliH-t'iiwnla

t'l IX t.

Ujicrofhigh-
w»y» ifl not
UbJGPt to
liability for
involuntary
actM.

Blnrkburn,
<!.'«, Btftt«-

tnent.
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Bramwell,
B.'ii, Htate-

uient.

Statiley v.

Pomtt.

their taking upon themselves the risk of injury from that inevitable
danger

;
anil persoiui who, bv the licence of the owner, pass near to

warehouses where goods are being raised or lowered, certainly do so
subject to the inevitable risk of accident. In neither case, therefore,
can they recover without proof of want of care, or skill occasioning the
accident

; and it is believed that all the cases in which inevitable
accident has been held an excuse for what prima ffu^ic was a trespass,
can be explained on the same principle, viz., that the circumstances
were such as to show that the plaintiff had taken that risk upon himself."

If, in walking along the street, I brush against a peiiion without
negligence, I am not liable ; because the liability to such contact is

inseparable from any reasonable general user of the highway ; ' so, too,
if I am splashed with mud by some one in the ordinary course of
driving ; as Bramwell, B., says : ' " for the convenience of mankind
in carrying on the affairs of life, people as they go along roads must
expect, or put up with, such mischief as reasonable care on the part
of others cannot avoid."

The conclusion is that the doing a lawful act is not in itself sufficient
to save from liabihty, unless further it is done in circumstances that
free the doing of it from taint of blame. It is not enough that when
once the actual doing of the act has been resolved on, the carrying out
of the act itself is free from blame. The antecedents must be looked
to

;
and an act cannot be without blame and involuntary where there

is free, unfettered choik,^ to act or refrain independently of any con-
siderations outside the will of the person whose decision determines
the action. In regard to personal trespasses no one is entitled to act
as to throw upon others the responsibility of avoiding the consequences
of his acts. Every one is bound to act so as not injuriously to affect
others, without the concurrence of their wills, with the consequences,
even though his action is in the abstract lawful.

We may now turn to Stanley v. Powell,' which, in intention at least,
deals directly with the principle under discussion. The judgment,
proceeds on findings that defendant, who was one of a shooting party,
fired at a pheasant and struck it ; the bird began to lower and tuni
back towards the beaters. The defendant fired again, and a shot
glancing from the bough of an oak struck the plaintiff, who was cm-
ployed as one of the party to carry cartridges and birds. The oak
was partly between the defendant and the bird, but was not in a line
with the plaintiff. The distance between plaintiff and defendant was
about thirty yards. Before summing up, Denman, J., who tried the
case, "called the attention of the parties to the doctrine which
seemed to have been laid down in some old cases—that, even in the
absence of ncghgence, an action of trespass might he." ' The jury
found there was no negligence on the part of the defendant. On
further consideration judgment was given for the defendant on the
ground that the injury was " accidental."

,.,
'

'^'''J- T"^'' '"''^> " *'<^- '*'• '-'"• 210, per Holt, C.J. The™ ia s cam i„
Uayton. 22 pi. 38 (ctrca 1650), ou the point, bo quaint that I give it in full. " Kerifford
an attorny, waa plaintiffe in battery, and the case waa thus : Ho waa walking in tho
market (aa attomies do too mufh). and the defendant and he had some angry words
there. up<m which the dofeudant did preme 1„ go by him. and in going, by reason of
the throng of people there, he justled the plainti«c. and lor this he brought this action
in whrch rf .in assault onely be proved, it is sufli.ient, and holdcn it waa no assault
for the touching him or juBtle was to another end. namely, to get by him in the throni;
and not to beat him. *c." I Htima v. UalhaX- R. 10 Ei. 267

» (1891)IQ. B.86. < L.C88.
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An uiicxc(.ptic,n»l,Io ground for the ilreision, that thn plaintifl wa^ c™

a membM of the »hootinK larty, and aa sueh niu»t be treate.1 a» havinu '"'i'^J-
taken on himself all the ri»k» onlinarily ineident to the »port, is re-
ferred to in a note aa having been urged on behalf of the defendant,
yet i» not even alluded to in the judgment. Therefore it must bo
eoneeded Bo far as the judgment goc8-(l) that the plaintiff was in no
different position from any member of the eommunity not connected
with the shooting party, and lawfully at the j.lacT where ho was in-
jured.; and (2) that, to (juote the words of Erie, CJ •' "The law of
England in its care for human life requires consummate caution in the
person who deals with dangemus weapons." Now, neither of these
considerations seems to have been brought to the attention of the
jury. Ihus their verdict may not unreasonably have been given on the
basis of the jilaintifl being a member of the shooting lartv, and ex-
posing himself to all the risks

; against which " no gri-ater than ordinary
precautions were necessary."

Reverting for a moment to Morris v. Phtl,' where it will be re- .lf»rmv
memberod the trespass complained of was firing a iiistol in self-defence '"'"«

which missed the assailant and injured the plaintifl, the firing which
was yet held justifiable, it may be possible from a case so amply vin-'
dicating the right of free action to extract a passage bearing on Denman
J. 8, views in the present case. We find the law thus stated » "If
tlic act of firing the pistol was not lawful, or was an act which the
defendant was not required by any necessity or duty to perform, andwas attended with possible danger to third persons, which required
ot him more than ordinary circumspection and care, as if he had been
finngatamarkmerely; oriftlieact, though strictly lawful and necessary,
was done with wantonness, negligence, or folly, then, although the
wounding was unintentional and accidental, it is conceded, and un-
doubtedly true, that the defendant would be liable

"

1 Jo"'"?' ^H"'
"" P'"'"*'*' in ^'""''U V. Poudl as one of the public, s,w™iM

lawfuiiy where he was, the act of the defendant was an act " which the l'r"><i|ilo

defendant was not required by any necessity or duty to perform," and "A"'''"
*"

was, moreover, an act " attended with possible danger to third persons," ?«
and

^^
which required of him more than ordinary circuraspec'tion and

*'?'
."Jl r""

therefore an act according even to the more hberal
tests of the Amencan law for which the defendant would be liable

*

It would be a useless labour to follow the judgment through its
confused and inaccurate • review of the cases. As far as can be sur-
mised the view presented therein is an amplification of a passage
from Bacon s Abridgement :

' "If the circumstance, which is specially
pleaded in an action of trespass, do not make the act complained of
lawful, and only make it excusable, it is proper to plead this circum-
stance in excuse

; and it is in this case necessary for the defendant
to show not only that the act complained of was accidental, but like-
wise that It was not owing to neglect, or want of due caution " with
the gloss that by accidental " I understand that the injury was
unintentional. ' ^

1 In Ki Ch. Polltr V. FaMiur, 1 B. * S. 80i i (|8f,4) 32 Conn m
B /'«*«nM, but iwirticiilarly ut yl.

wfre, .np,^

« Cp. thp Imt stntai.o about Lrame y. Ilray (3 Ki.sl. .'i!l3) on 02 with tlio rxtract.from the judgmonf thereii., ,et out »«fc,.5()0,», d parlk-ular y withXtWd Ellen
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Now iiitfnt In an inference of law, not a matter of direct proof ; as
iH Haict in Hntfchf v. Vhirknon

:

' *' For it appears the fact was voluntary,

ami iiiH inh'ntion and knowledge are not traversable ; they can't be
known." TImh was said with reference to a plea to an action, quare
rluitgum frtyit, that the defendant wbh mowing his land and involun-

tarily and hy mifltake mowed down some of the plaintiff's grass
;

upon which the plaintiff had judgment on demurrer.

If, then, the reasoning of Denman, J., in SUmley v. Powell, is correct,

it is manifeHt that the contention of the present chapter is wcrong

;

and tliat in cfTcct the law of England is that a man must in all circum-
stances be on the alert to avoid receiving injury and cannot, unless

in exreptii)nul cases, throw the risk of acting on him doing the act.

That the law of England is not so must be apparent to every student
of Blackburn, J.'s, judgment in Fletcher v. RyUituU.^

< 3 I^-v. 37, <itc<l HoIriU'M. The Common I-aw, ftO. whotKi invnlimble romnrku on
till- Hignitic'iitimi of intent in law may li«rogenprnlly bi> referred to. Y. B. 17 Ed. IV. 2,
|il. 2. For tho i>)iilnHop)ii<^ gnmnd of the rule of law, we a Btrlking note to Hume »

lii'iniry Concerning the PrinripW of MornlH, .Section III. Of Juetipe, Part II. Cp.
Lonl ManHticld. T'irlloH v. Fiaher, 2 Doug. 674.

a L. H. I Ex. illrlsvqq.



CHAPTER II.

DUTY TO ANSWKR FOR THK A(;TS OF OTHKliS.

Principles determinino the Master's Liaiiiuty for his
Servant.

master and servant affects the master with ]iabilitv, it is ailvisable to
"'»«"-' ""J

ta working defimtions of the terms master and servant A master
""""'

IS one who not only prescribes to the workman the end of his work'bnt retains the power of controlhng the work,'" while he who workson these terras is a servant so long as he acts with the view of serving

l^cTrih^
"''•

'*;"'?r"'
^•'' "»>" " " A »"vant is a person B„,„w„„,

shaU do his work. A shght change m phraseology makes clear the
correlative position of the master.

" '^ *' ""'"' "'^" '^'*

The same learned judge, giving evidence before the First Committee
of the House of Commons on the Employers' Liability, distingn^shes

tinction of the cases where a man is, and where he is not Hable for theneghgence of another person, may be defined in this way If theres a contract between them, so that the person doing the work ordoing the act complamed of has a right ,o say to the employer; 'I

rl^ u^l it'- """V ''?" ^° '* ^'^' »>"""' '"'Won
;

I stallbegin the waU at this end, and not at the other '
; there the relation of

k 11 !, ! ^t^'"' •"'
°L"«'" *" ^y "> *>"= P^ra™ employed, ' You

shall do It m this way, that is to say, not only shad you do it by
virtue of your agreement with me, but you shall do it as I direct yoito do It, there the law of master and servant appUes, and the master
IS respinsible.

"»3w;i

Once again the distinction between a servant and an agent is the s..rv„nt ,„d

?™^H ".^'"''" ^1""^ '^' ""'' '"^*'"« 'o^' An ageSt as con! «go"t'."'

""
trasted with a servant has a discretion as to the time and manner ofperformance, and sometimes as to acting or not acting ; as con-
trasted with a contractor, the difference is often that between a general

> Crorapton. J.. .Sadler v. Hcnloek, 4 E. & B. r.7S.
s Limpug V. London Qimeral Omniltnn Co , I II SiC r)''0
3 Yewens v. No<tkea, 6 g. B. D. r,32.

vol'.!^"*'"'
°' '^"''°"™ "" K'"Pl"yer.- Li.b,l.ly, P,.rli«mc„tary P„[»r,, 1870,

L. R.
648*°"'°' •'""'P'""'™" I3"i "I). OTf'. I>77. -Vortfcj, i. Trenllhn, 18 Time.

1'

a"

i,r
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Affcnt Hnd
introutor.

Kiiii>luy.

nnd H|>erial afr*>iit. The agent Ao-callotl has imlefinite functions; tho

eontractoi's aru defined or special. The act of a contractor or of an
agent does not affect tho employer with liability unless it is done
in the necessary conduct of the work, as, for example, in Percival

V. flutjJieg,^ or in performing work incumbent on the employer by
Htatute.'

By the Icath of one of a firm of masters the servant is discharged,

unless the contrary in stipulated for Ity the terms of the contract; but
where two of a firm had retired from business it has been hcld^ that

the dissolution of partnership does not operate ipso facto to discharge

an agreement to employ for two years. There is the same distinction

between a compulsory and a voluntary winding up of a company

;

the former does tho latter does not work a discharge.* If wages are

to be paid in the form of commission there is implied a term of the

contract that work is to be found ;" but tho word "employ" in a
contra":t of service means " hire " or " keep in a service " and does not

extend to guarantee the supply of any particular sort of work."

The Roman law expressco the liability of the roaster for the servant

thus : Ilhid in sumnia admonendi sumus id, quod jussu 'patrit dominive

contractum fuerU quodque in rem ejus versum fuerit, diretko quoque posse

a patre dominove condid, tanqitam si pritwipcUiter cum ipso negolium

gestum esset. Ei quoque. qui vel exercitoria vu instito- ^ actione tenetur

directo posse conaici placet quia hujua quoque jus<iv. contractum in-

teU&fitur.^ The actions exercitoria and institoria carried in them the

germs of the law of agency, which in Roman law was of slow growth
and development.* Slaves committing delicts canie under the rules

of the noxal action.'** If a slave committed a delict by lus master's

orders, the master alone was answerable,^' and even whero the master

could have prevented the wrong the injured person had hia choice

between a direct and a noxal action.'" Otherwise only the slave was
liable, and if manumitted might be sued.'^ If an action were brought

against the master he could escape liability by surrendering the slave ;

if he did not surrender the slave he was liable.'* If the slave died

before judgment, the master's liability was extinguished ;
"• d fortiori,

for the tort of a freeman the master was not liable.

The liability of the master in the English law for the tortious act

of his servants, done either without authority or in defiance of it, is

» 8 App. Ca8. 443. » Ante, 286.
3 Brofp. v. r-tder, (1835) 2 Q. B. 253.

4 Midland i. runtk/i District Bank v. Attwood, (1905) 1 Ch. 357.

6 Turner V. Ooldsmith, {lf,5l) I Q. K 5ii ; i)ertH»aWv, ffoaafr, 21 Times L. R. 595.
c Kmmcn.1 t, Eiderton, 4 H. L. C. per Parke, B., 668, per Crompton, J., 642;

Turner v.Sau.don,{im\) 2 K. B. 053.

' For these actions, see D. 14, I, and D. 14,3; Hunter. Roman Law,{3rded.)617-fi2'>,
» Inst. 4. 7, 8.

» Prom Gaiufl, 4. 71. tho conclusion ia drawn that those actions were originally

ntciiintft tho eon or tho slave, but woro Jiftcrwards extended to ixtran^um quern cum^jn.

.

The reason of this is Riven, D. 14, 1, I ; cum interdum ignari, eujus aint conditio"-*

vel quotes, eum magiatris propter navigandi neeeaaitatem contrahamua, cequum fuit, mm
qui magiatrum navi impoauit, leneri : ut tenetur, qui inalitorem labemce tW negoti"

prcepoauit ; cum ait major neeeaaitaa contraAendi eum magiatro, quam inaiitore. Quiiipe,

rea patitur, ut de C4)»ditione quia inattioria diapiciat, et aic coatrahat ; in navia magii-lro

non iui ; nam ivterdum locus, tempuanon patitur ptenius deliberandi conailium.
»« Inst 4, 8 ; Hohncs, The Common Luw, 8-12.
11 Nam aervum nihil dtliqui^ae, qui dmniji^ julmjiti Mempertivil : 1), 9, 4, Z, § I,

" n.^O, 4. 2-5. »3 D. 9, 4, 6. " D. 9, 3, 1.

IS D. 9, 4, 39. § 4. The ]ega.\ position of a slave is fully treated by Dr. Moyle, trt.

Servua, Smith, Dictiona-iy of Greek and Roman Antiquities (3rd ed.).
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TW^ m^^nJfT'™"!"' !* «'»"«»,.<» tk^ n-**™. Respondeat superior.^ «..(,„

Zt i/^ r ffi
•

''!^?°''l »' inheritance, commit the same to another "f»'""

Stah,f.
"9* '"'?'='?"*• »"d was found in the concluding section ofStatute of Westminster 2 [13 Edw. I.J, c n: ffi .i „«(,S joola „™

ZSrr *•'"? "^' »'^."*' ^^'»'«" '"^'" ^'-^ Fromtl^

Eta him Td ? ''»We for another's tortious act if he expressly on .he ™„„'.
dmeta him to do It, or if he employs that other person as his agent, 'J'^,"""

r.lii f^t ^fPl^'-ed of i» within the scope of the agent's authority
''"'""°-

doctnne to/Wea( ,«pem,r. It has been carried in our law verv

he. K ; T^A^^ r'? '" ""<">«''. If I had to enact a law uponthe subject, I doubt whether I should carry it so far."
^

„l,.iK T^k!?;
R^pmdeat superior, is, in truth, rather the formula

rSjeof atbiht;:'''"^'' '-
'^ '°"™ "'"" '-^ -—- '- "">

The equally familiar maxim, Qui /acit per alium tacit ver se" has u • „

^t to be done, which is done under his authority, is as liable as he

S^htS""™"^ "".? \^'l ™" '""'«' '•""» th; same. This un!

shouW be limited to those cases where authority has actually been

say'^ttt^'tTe ^rZ'^""™
""Employers' Liability in their Report' Re,»rtof

theinifrvisdr 'il
.™PP'"=»''''' '» <=«ses where the act causing HoUot

the m ury is done either without authority or in defiance of it." There Ji"""""""

netir tli'th™ ?^" "' '"P"""'"? '''^' °' "'''i'i'y- The master is '

""'""""•

never liable where the servant acts without authority^that is, withoutauthority express or implied. The whole ground of the nTalWs
liability, in the extreme cases alluded to, is thtt the master has riven

rJSZ "
^:r.ir "!, "" "•"'"•"'y "• ">« ^'^^^ ">at tl.e mast*;

done bv th^eT °'l*? ''r,r
""' ™"'*''y "f ="'' '"'^. ™b»equentlv

commSj L t
* '" ^''"°™8

P"'
''"" "'')'='"' "''i'=h have been

seZLtold^„lT'r"'T ""'T"'' *° ""^ '™»' 'he position the

no7b, fac? fLTwl, T **!"", h "'™° ™»<« ^i"^'*^ the maxim does

on th^ m^? fl' "f
"^

"i'^"
"''['«''""" i^ i-'P™"'' notwithstanding

aveSinrtt^t ;h ^^P'^'r 'u
*"" *" '"" ''"°P» the master fromavemng that the act is not his, because he has placed the servant in a

SatSv '
"k"k, " f"" '° ''" ^i™i'" "'-^ «""'-' ordinarHy ornaturally, o: probably, be suppos. J to How.

'

The maxim. Qui /ml per alium /aeit ,„ se, then, is the statement of a M„tu;,l
n'latiunx of

3 Tbe maiim, a* apiie:it-, hi Co Lit -^
.s i 1 1,

f'ifcre vidftur. Fi*«h. AI>r. Anni.itie. iil.l r,l

.

* Kci/fhlri/ Maxatedv. I>unint.lmtl) \ r 'MU

,D .^P"''*' "f tb'' Itouse of CoiniiioiiH Vnnwuit
(Patl. Pft,„.n. 1877, vol. x. iii.)

nil Eiiijiloycrs' Liability, 1877.
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rule of law, the Hco[>e of which ia not limited by express authorisation,
and extends to cases where authority to act is implied onty ; and
establishes an irrebuttable presumption in tho circumstances in which
it becomes applicable.'

The maxim. Respondeat superior, is the legal expression of the
consequence arising from the application of the rule of law just stated

;

where, by reason of the prineipars direct authorisation of the acts in

question, or by a conclusion of law which imputes them to him whether
he authorised them or not, the principal is precluded from showing
that he personally is not accountable for certain acts. He who does
a thing by his agent, express or implied, does it himself ; therefore the
superior must answer for all acts done by the other for him, whether
he has actually authorised them, or left the matter open, or even
forbidden them.

The principle at the bon^m of this very extensive liability is an
irrebuttable presumption =—that the master authorised every act done
in advancement of the master's business, ijending the authority, and
covered by its objects. An authorisation for what, very possibly, has
been absolutely forbidden is implied by law from the mere existence

of the relation of employer and employed, and on two grounds

:

First, that the real principal should be affected with responsibility for

his actfl ; secondly, that he should not be able, by secret agreement or
special terms, to avoid the detriment, while assuming the benefit, of

acts appropriate to, or consequential on, the existence of the relation

of master and servant." So soon asit is admitted that there is authority
to do a thing, the hand that actually does it maybe the servant's, yet
the reason of the act is the master's authorisation or the master's
interest ; therefore the master, as the motive power, is responsible.*

Th law goes even further than this ; and where there is authority
to do an act the master's authorisation covers all acts, whether im-
plicated in, or subsidiary to, the main action, and not those merely
which are necessary to the effectually doing it. Therefore the question
of what is implicated in, or subsidiary to, any particular relation must
be settled previously to affirming liability, or non-liability, in respect

1 " Every act which is done by a wrvaLt in tho courBO of his duty ia regarded an
done by hia niaater'a orden, and coasequcntly ia tho same as if it were the lUMater'n
own act, m'rording to tho maxim, Qui facil per alium fntxl per az "

: per Lord
Cholnisford, C, BartonahiU Coal Co. v. MeOuire, 3 Macq. (H. L. Sc.) 300.

3 liayle.!/ v. AfancHeater, Sheffield, and Lincolnshire Hy. Co., L. K. 8 C. P., per Kelly,
C.B., 152 :

" The principle to bo deduced from tho authorities on thia subject in,

that where a aorvant ia acting within tho hitoiki of hiH employment, and in so aetin>;

dooH something negligent or wrongful, tho c .nployer is liable, even though the acrt donf
may bo the very reverse of that which the servant waa actually diroctod to do."

3 Limpwi V. London General Omnibus Co., 1 H. A'. 0. 52a. " The law ia not ao futilr

as to allow a maator. hy giving secret instructions to his servant, to discharge himself
from liability ": per Wiilea, J., 539. Byrne v. Londonderry Tramway Co., {l^'2) 2 I. R.
457. Objections have boon made to the justice of imposing on the master, the possibly
ruinous conaequencoa of his servant's negligence. The answer is. That the maater, for

his own puriKwest, has armed his servant with tho destructive n^ncy. The n.iauso of It

rhoiild enuie to the uiaater's detri- >unt rather than that those injured by it shoujil
mftar loss. In reply it is urged that in criminal procedure, the master is not liable at
all. Tho criminal law hiut no regard to the loss of the individual, but exclusively look»i

to the good regulatiu i of the State. The tost of damages can never be what would
be an adetjiiate jiecuniary penalty for the offence, since penalty and damages aro for

different iihjentt. and h:ive no point nf rolatinn. The luin^Ity in » psymnnttnr breach
of the law ; damages for infringement of a personal right,

* In OiUfxpie v. Hunter, 2.'i Rettie, Olb, the proprietor of a public-house was held
not liable lorthe act of his mannger, who nitched plainiiff out of the house for por-

di^ting in talking politic n with the miinagcr wno had ifked him to deii^t.
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to any act. Through all the relation the principle run>., that if the
act « not the maater b act expre.ssly authori«.il, it i.s vet ati act done
With circumatancei that the law requires should raise the presuniplioi.
of the maater s authority.

Willea, J.'a statement of this principle of law has been often Wiii..,..i..i„
approved: The general rule is, that the master is answerable for ''""™*>-.

every such wrong of the servant or agent as is committed i n the course of ti'/.t /"/"'

the service and for the master's benefit, though no express comnmn.l
or pnvity of the master be proved.' That principle is acted upon
every day m runmng-dov n cases. It has been applied also t , direct
trespass to goods, as in the case of holding the owners of ships liable
lor the act of masters abroad improperly selling the cargo." It has
been held applicable to actions of false imprisonment in cases where
officers of railway companies intrusted with the execution of bye-laws
relatinj; to imprisonment, and intending to act in the course of their
duty, improperly imprison persons who are supposed to come within
the terras of the bye-laws.' It has been acted upon where persons
employed by the owners of boata to navigate them and to take farci
have committed an infringement of a ferry or such-like wron.' » In
all these cases it may be said, as it was said hero, that the m lau-r has
not authorised the act. It is true, ho has not authorised the particular
act, but he has put the agent in his place to do that class of act*, anil
he miwt be answerable for the manner in which the agent has conducted
himself in doing the business which it was the Bct of his master to
place him in.

Lord Herschell, too, very tersely expresses the same in Baumwoll l.»r.l H.,-
Manu/actur von Carl ScheiUer v. Fumem ' thus : " It cannot be dis- »•h'-ll ">

puted as a general proposition of law, that a person who does not
*"""""''

himself enter into a contract, can only be made liable upon the con- „°!r,T'
tract If It was entered into by one who was his agent or servant acting «chrM,ry.
within the scope of h's authority

; and it is equally indisputable that
''"'"'"•

a liapility by reason of a wrong or a tort can only be established by
proving, either that the prson charged himself committed the wrong, or
that It was committed by his servants or his agents acting within the
scope of their authority." '

We are now to consider some features of the growth of this princiijle HisCrv ,.f
of the masters vicarious responsibility. There is no reason to doubt ili'-l»w.

» Barwick v. Biujtish JttiM Stock Bank, L. R. 2 Kx. 2ti."i. " TIil' Irm' rule w,w
It seems to me, enunciated by the Exchequer Chamher in a jialuiite.it of Wilier

'

I

. .''uT^
'" 'h" r«»o "f Barwick v. EnalM Joint Hlock B,„,k. . . . I'iiia ,lcli„i'll'„„'

ol liability has been cc.nstantly referred tn in «iib«ei|Uent casra n» a<h.(|ii«le and nli.-
(actory, and «aa citiHl with approval by Lord Selb<irne. in the H
V. cut) of (llatt/out Bank (S App. ('as. 317). .Voekau v. Com,Bmmimk (L. R. r, P. V. 394) is consistent with this |irin(i|il
strictly m a<:cordance *ith the ruling c>( .Martin. It , in Linpt
Hmniliiu Co. (1 H. t V. 620), which was upheld in the Kxcl.eqi
Blackburn, J.) "

: per Bowen, L. J., BrtVwA MuliiiU liaiikino I'o

. in Uontdi'inirlli

ci.il Itauk of S, ,f

It is a dctinitinn
V. fjoinlon (If nrrul
t'hamlM'r (sec jier

Chiirnictnti Foriat
Kay, L,.l.,«ll.%. Co., 18 IJ. B. D. 717 : y»or»e v. Urard.lWM) I t'b.. n

" See LnuQhcr V. Pointtr. r* B. & ('. .'.04.

s Kuftank v. Suiting, 7 ('. B. 797.

r '-,"1°^ 1,"'"^""'^"
"'-.S'?;;

'
t-

'^ K. 1172. explaining H: V. l»,k,,,h.„J AYf o.. 7 ti. 3(1 i and see Bant/ v. Midland By. ( »., Ir. Re.. I U L 1 llll

6 liuzzcy V. FitUl. 2 0. M. 4 R. 44(1.

• (IHOSI A. C. I«.

9 k-' R''j;J"l?ir"t''°'"n"'L'
"''!•;" '" '',""" ' ' '""' " "'""'"» ' «•"«"«''.

i ii«i3)i k. B.3\f„. 41(1, where Bigham. J., sijcaks ol the test there iiroposeil .„ a loose lud

"""^Ji"°'^
**" °' "" ''•'"''''J'" " ''^ •*•• ("*<) 2 K. B. Ill Bigham .1 i.

;l
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that the rcuugnitiun uf a liability «{ the fiia.<iter for the torta of the

servant is pretty well coeval with the reroffiiition of the master'n

liabUity in contact. In the Y. B. 2 H. IV. IH, pi. 6. the principle is

acted upon.^

ThTM pro. Again, in the Year Book of 9 Henry VI. 53, B. 37 three propositions
noitttionii from illustrative of the law are to be fouml ; all thr(>o based on the mawt^r's

B^U liability for the act of his servant which is treated as indisputable law.

LnwinthP ^" ^^^ time of Charles I. the law is thus laid down : If a servant

time of keep his master's fire negligently, an action lies against the mast«r
;

Chorlcfl I. otherwise, if he cany it negligently in the street. If I command my
servant to distrain, and he ride on the horse taken for the distress, he

shall be punished, not I.'

MuAa,lv. An action, Michael v. AleMree* was brought against both master
Alttirtf. and servant for that " the defendants in (jincoln's Inn Fields, a plaro

whore people arc always going to and ho about their business, brought

a coach with two ungovernable horses, and eux improvide incauie et

abaque ddnta consideratUme ineplUudini» loci, there drove them to

1 Mr. J. Brown, Q.U, Miiiuttw of Evidenco Itikcii bi-fore the S©li>ct Cimimittt^ on

Eniiiloycnt' Linbility, ParUmiienUry Pai«crB. 1M7«, vol. ix. SS, n[H';ikinKon tho liability

of n moHtcr for the tort of hin wrviuit. Hays :
" I found thero wiw no i;im«! whatever, [H-ior

to tho ono by I^rd Holt in tho reipi of William III., when the ninHter wau held

roHponBiblu fur tho nenlij{ent acU that his Horvunl committed in tho courw) of hiti employ-

niont. Lonl Holt n)i|>eiirH to have been tho lirst who Iftid down thii Iaw. He w»h a

great judK(^ no doubt ; but jjefore that time there i« reiuMm to believe the law wan tho

other way." The oaMO reternxi to is KimjMun v. Hoo4k, (KlKJi) Skinner. 2M. Mr.

Brown'x rcHean-Iies do not upiwar to, liiivo l»en very oxhaiiHtive. In Anb6'K

Promptuarie, oil Repertory (!encrall do lei AnniiloK. et pliiHow autors livres del common
ley Oeni^loterre (MlU), under tho title Servant, tho propoHition, tha.t U mailer sfrrn

ekarge, el mpoiidra, pur laet, ioffenu on tort fnit per mn servant, in laid down m elear

law, and ia supported by referencea to no lenn than seven ca»e*t. In Shepnard's Abrida-

mont (lfJ75), under tho title Miwter and Korvant, roptatwl inMtimcos of the principle

ftce found, whifh IB also asserted absohitely and not an roslricted to keeping flre safely

;

a rwtrietion moreover inconnistent wi Jolt, <;..I.'h, ratio decidendi in TurberviUe v.

Slampe, I I>d. Raym. 2f(4: " for it shai. bo intentl-'l 'li 't the wervant had authority

from hii* master.it being for tho maHter'w benefit." i ., 'horities eitedaro Doctor

and Student ( I Hthed.), 230; Y. B. 2 H. IV. IS. i-l. li: Ji' 'ieu v. Fin^m: tlmne

eat Unua de render del fait non nrroant ou dt ton hmti-Urr tn tiri cane, car ni man aervaiU

oit man horteller metle km chandet el «« parirt, enle chandel enehicl en Ic alraw. et areeUmt

ma meamn el le. {nic) meaaon de mon vicine aitxi, rn ctAt caar jeo .r-ipondra til man vieine

del dammje qae Had; (*>. Kitzh. Abr. Jcekmni/r/ceoje, 11 pl.ari). Fitsb. DeN. B.,1M;

Y. B. 22 H. VI. 24. This last rofereneo I havo not been able to verify. Noy, W.
SeoRastell EntreeM, TrespaH, Justifieation i»er Agistment; Henigcr v. Fugoaaa, (15C1)

I'lowd. lla.; Parkca v. Momc, (1B1») Cro. Eli«. 181. P.of. Wigmoro in Hurvard.

L.*R., vol. vii. 315. 383, 441. has collected and classiHod lUo ruses. Tho first de<'i«ion

I tan find in Scotland of the master's liability for the act-* of the servant while ho is

absent is Ktith v. Keir, so late as 1812 : Decisions of the (Jourt of Session, 183. Soo

also Baird v. Hamilton. (Ih2«) 4 Shaw, 7fl«.

3 Noy, Manims. ch. 44, 05. In Southern v. How. Cro. Jao. 408, referring t"

Roauvl V. Vaughan, CVo. Jae. 1!K1. it is said that if a man sells wino knowing it to U-

roiTupt, an action of deceit lies against him, although there Iw) no warranty. Tlii-.

is on the authority of Y. B. 1 1 E. IV. G, pi. 10.

3 {ltJ71) 2 Ia-.v. 172, reported also tub num. Milchil v. Alt.^lrec, 1 Ventris, 2f)5. un.l

sub nom. Micheil v. AUeilry. 3 Kcb. {iM. In ffw v. Laloueftr. i) Ir. C. L. R. 0. tho ess.-

of Michael v. Aleatree is said to be sustainable after verdiot on tho ground that the

allegation in the de^'Iaration that tho defendant a<ted Improvide ct absque eonaidmi-

liime ineplitadinis loci, is tantamount to an allegatioa of negligence. Jeeeol, M.H.,

must have been under a misapiireliension tlmt hitherto the law had not allowed joindi-r

of master and s<!rvant in ono writ, when ho said in Etfj' ifietd v. Londondimj

(Marquia of). 4 Ch. D., 708 (add. 38 L. T. 303. 20 W. R. 640): "A coachman,

who bv his negligence in driving bis raoBtcr's oarriago runs over a child, is liable in

an action at the'suit of the child, and the nmster is alwi iiiihle. 1 aptnelietid lliat

""der tho new practic'e they might be joineil as defendants." See Wkitamore v.

Waterhouae, 4 C. & P. 383. Partial compensation having been recovered against the

servant the master i" released : Wright v. London General Omnibus Co., 46 L. J. Q. B.

429. 2Sni.L.C. (lUhed.)700. Cp. Midland Ry. Co v. .V«rtm, (1893) 2 Q. B. 172.
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At'Tj.^^'*.'''
"""^ ^' "T' '" ' "^^ • "»» "« hor«,, l«o,u»

hurt .nH
'^'

V""« ""'.'^ ^ >nan.Ke<l, ran upon the plaintill anjhurt and gnevoMly wounded him. The ,na«ter wa. abiint ye" theaeuon wa. brought againrt him a. well a. hi« servant." The It of hoeaw 1. rather tSo ,ue,tion o( ne^liRen^e than of liabilitv_w^ the™

report ,n Ven n. there U no reference whatever to the mention . homa,tor» habihty: which in both the other rep.rtaVno more than

Ai«,./o» V. Booth' has been (though inaorarately) referred to'M the .tartlng.point of the law of the masters liabilitv fo he »'tH of

ZhTide^ '^ or assaalt eommitted by his servant in carryingout his ordem. The decision seems to have been that if in the course

whichT?tiffwel''th"""'"'''J'"''"', "tr '" '"" ''™" ">""""wnicn nlaintilf was, the servant asfaulted the plaintiff, the master " was

iawfuTJ
?""'!'"' "»"".'!'•>«•, ?"'' the nulling down'the h™I:'wJtlawful act -very questionable law indeed at the present day unle«the wounding were an independent trespass

^'

^Jj',l'^^'"''/"f*'">iUev.Slampe'Ho\l. C.J., said that: "If my ser-vant throws dirt into the highway. I am indictkble. Ho in this cas^ fhe defendant's servant kindled the fire in the way of husbandry anproper for h|s employment, though he ha.1 no express colnan I of

Z

authoritvT ml,* •
'"'

"u''?''"
'"' """"''"«' "'«' 'he servant hadauthonty from his master, it being for his master's benefit

"

f„ K. "^L^}^ /""» '""d Raymond's reports as anonymous > appears

M^antt » l*"",,"^
aubsequently to Turbervilk v. Slampe^' A

Sel^l..\? "'"."''f;
"""^ '" «-"''• «"'' ">e party came and

K^v ? "°y *° "" *'"»"'• «''» said he had lost the gooilsUpon this, action m trover was brought against the master and thequ^ .on was whether it would lie or not V Holt, C'.xT " The act on

anfthe^c'V"!*^ " "!" '"7""'' '-' ^ '^'h t" curt ran altanother cart, wherein is a pipe of wine, and overturn the cart andSthe wine, an action heth against A. So where a carter's servant mm
WSZT ^^'

"'/'T
"*'. '?""^* ""= '""''" '- 'he damage don^

sheets ?hfrr- ^ir 'V" "u'
^i"''' »"" P™''» a horsTinshoeing, the master is liable. For whoever employs another is answer-

H. * ('. MO "^
4 r?'. o '^If^^-

'^'^'» '^«-«"-'^ Omnibus Co., 1
A r. : „ * I Ld. Raym. 739 ; 2Sake1d 441

2o

Kiiiy*l.

H.MMh.

TiirtirrriUe

Jnnfs V.

Ilnrt.
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between
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the oaae.

The Ml o( a lerv^nt U the »it iit his iiuutor, whore ho acU by

authority u( his maMtor."

The report of thin laiie ncenw rather to (Miiiit to thf i imclu»ion that

the remark ol Pollooli, C.B., niailc in another conneition,' tnidht be

applied here alio, " The law murt have Iwen the name Innx tx'foro it

wan enunt'iated in this Coiiit," even Hup|Hmiii^ so ilehnite and cate-

gorieal a statement to have lieen a first forniulatin« ot the law on the

point, than to warrant the inference drawn liy an exjMTt witne..M' that

the law was at one time the other way. and that it was at this |»>riod

that the transition to the mo<lern view iKeurrcil. On the previous

pane, in 8alkeld's Keports, is another ease." but dei^ided ten year*

previously, where Holt, C.J., says: " The owners are liable in resiiert

ot the freight, and as em|iloyinK the master ; for whisjver employs

another is answerable for him, anil undertakes for his care to all that

make use ot liiin;" as if enunciating an axiom anil ni>t an innovation.

About the same time. Holt, t'.J., stateil the proposition, vi -wed from

its other aspect, " that no master is chargeable with the acts of his

servant, but when he acts in the execution of the authority given by

his master, and then the act of the servant is the ait of the innster." '

This dirtam was not necessary for the de.'isiim of the case, which is that

a stage coachman is not within the custom as a common carrier to

receive pan-els for conveyance, and so tn bind his master, unless a

regular charge is made tor conveyance;' notwithstanding this,

it has been accepted as a weighty authority. Lord Kenyon, in par-

ticular, quotes it, with the comment :
" Now, when a servant quits

sight ot the object for which he is employed, and without having in

view his master s orders pursues that which his own malice suggests, ho

no longer acts in pursuance of the authority given him, and. according

to the doctrine of Lord Holt, his master will not be answerable tor such

act." ' Later cases are only a reaffirmation of this principle.

Much stress used to be laid on the distinction between trespass and

trespaas on the case as affording a mean of discriminating between

those acts of the servant for which the master ia aiiswerablo and those

in res|iect of which he goes free.

By the operation ot the Judicature Acts, and the Rules ot the

Supreme Court made in pursuance thereof, these distinctions of form

have lost their significance.' Nevertheless, the distinction between a

negligent act of the servant and a wilful act, though not in itself con-

clusive, still indicates a difference of legal obligation on the master.

In the one case he answers for his servant's act, in the other, neces-

sarily and at all events, he does not do so."

> V»< ». t„«vul.>. aU r„rk,hirt Ry. Co., 2 H. * JI. 728. The remnrW »..

there made with rctereniie to the low M kid down in PriaUry ». FiiiiJcr. 3 .11. * » I

a Mr. J. Brown, (j.C, in his evidence before the House of Coinmona Committee on

Emulovore' Liability, o»(e, 67li. „ „ , ,, ,.

Tffc,™ V. San/l^. 2 S.Ik. 440. Cp. MilclM v. T,.rbM. 5 T. R. Md. and HiiUii,

and Leake. Free, of Plead. (3rd ed.) 70S. For remarks on Umn v. Saitdlorl. ».v

nlnv Ji:^.id,je. 3 East, C2 ; Po^ «. i..y»o» 2 B. & 1'. (.N. K.) 3U5 ,
and pi.r L

Blackburn, Kendall v. Hamilton, i App. Uas. 543.

4 Befernnn to Ujuhare V. Aitlee. I Com. Rep. (K.B.) 2o. „ ^ „ „,„ „ „
1 .«iJi«elon V. *W«r, 1 Salt. 282. 8m hnUtr r. Btuinn. 2 C. t P. B13 :

It i-

eauallv ilear, that if peraona be foolinh enouRh to send parcels by the wamjoner, lor '

hire pJiil to Una. .111^1 ii never intrndcil to liod ll, »:-.J
Inf-". th. ,>.-«k,t of the o«.., •

of the waKKon, then the owner ia not liable in c.iae the parcel IS lost.

• J/'Saam V. CricttU, 1 Ea«t, 108. This ea.se is discussed in llowr V. hcwimrrl.

Of M,„, 41,
' :u> S 37 Vict. c. I«i. s. 24.

» Morlty V. Ka../""'. 2 H. Bl. 441, note (a) : Ckj/e V. Uarna. 8 T. B. 188 ; Rulln:
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A ml. w., refuwrt on both .winti
^ "h ppin* the pl»i„„n'. horw,

effect «,n>e purpj, „Ui, !„ J™," f
"""« " ::»'ri»«», i" onler to

.'f, in order tS iZorrLn,^^ ''./''", "'",'*' »' "'" '» "aWe. But
•nd in order to extSte Wn « .I T*'" .".'"'T

'"" i"i"'lH-i"u.ly,
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into a »ignboard. Defendant em. " ""«'" '"™ """^ ""''^'

wa. at work, aXanier came into 'h^T^ «"''• "'»!«' ''"

.unpliedthe'carpenrwTtnoltlt^^e "ir^f'T^^lighted a shavinir lot it r.ll „ .' "'»"™""'ati-li. I ho roriwnter

»hed. Theruryi,unVthrt thelrr'' ?
"'" ""' ''""'"I down the

between deSant and hi, ca^r "'
T'"^,

""'' «"™"' «i«t«l
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X^'' ?" ' ""'' "' E«hequer .n„i, „m„
., ^ ^ '
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'"" """^ "^ons'ilefBtion, we think it im- "'««»iirto(

"dllioo) Action (M 21, wherTIht'S, ?™ V'"
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""""I""'
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; SpHi,
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'™" ""I'' 'h". wa. no
mtheab..nceof>uehoviden(..nfr.V.'« T 5

"une.ent eviden.-e to go to tho iurv
4 App. Ca.. 28o, it i.'.S .hi' "L dS.'n"?. '," *'f

"^ '''™ '°"'* ""*^' '•"»S
tiea. No preaumption of th. te.ation.h.n of m» .''.

'i'""'"'"''
"•h ''"er anthori.

that on. man i, driving in a traDTlonS,1„ ? ' "'"' """»' "'«» '"'"1 Ike faet
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'iT'":.,
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Ml«49)4 E«. 306.
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AM) NEGUGGNCe IN LAW.

diNtntirr (li

i<vpr«>d liy

IlixHI'llI (ll

Klifkhiirti

J.l.

SiDli'iii'-nt

t{fn<T>ilriiUi

of liiw liy

Hl'irkl>iirii.

jMNHuhle to hold that (H-noii who I'liipl.tyi miothiT for « Hum nf money

to do (ttrtairi work 'i» n*\mm\h\v, tHTiiiiitc th' i^nttm «> empUtywi

liKhti hi* i)i|i*! a vorv I'oiiiuion hihI natural and which the jury

have found to I* ne((l>ff*'"»'«'" Tho Kxrht'<|Uor l i.«nil*r wei« dividetl.

,( The juilfrnif'nt of the niajorily ' wan dclivpfi'd hy K(>atin(i, J. :

'
" That

a niaiitcr U Iiahk« f(»r tht* iifuhjirmn of hit wrvant in the •ounto of hi**

finploymeiit adniiln of no douht ; and, if it rould Im« Mid that the wt
of lifthtiiifT a |ii|<(' f)t tohan-o for tht< |mr|HW< of omokinK it wan in any

way connwtvd with the niakirin of ihu iiigidMurd, which alone Davii*

I
the rar|M'ntt'r| waa rttiployt'd liy the d4>fi'ndniit to do, there would 1m*

no difFuiilty in (tayinjf the'ni .nnrr would Ik* linhle ; l»iit we ran »« no

nurh I'onnoction. It wan not neceiwary that li« hIiouIiI mnoko in

nnltT to make the («iKnlM«rd. in- waa the act of Hdliting the |iii»e in

aiiv wav whatever hr the benefit of liin niiiHtcr, or in the furtheraiii-e of

the ol.jeet of liia employment.' It is wid he wan nejtiiffent whiUt

UJtinji the ftlipd. and tlmt. in a Nenw. in tnie. It wenw to ut, however,

that, in onU-r to make Ihf niawter liahle, the M-rvant muHt not only have

heen ne^lifient in uttinp tin' shed, hut in \mi\ft it for the purposei of hi«

master, and in the four«i' ui liift employment."

Hlr.cklmrn and Mellor, JJ., diwcnted. HIaekhurn. J., ronsidered

the iM)int oh, " not one admittinn of heiiiff elucidatetl Ity argument or

hy derided caMett ; in truth the whole ca-ii- deiM'iKU uiwn " what " if

a correc't «tatetni.-nt of the efft-rt of the frntu, ' The general rule ot

law i(i :
* " That where the relatitm of niiwter and Morvant exi»t« bi-tween

' one direeting a thing to he doiu* and tlione employed to do it, the

master i« conwidered in law tit do it hinwlf, and, a** a eon'wiiuom'o, that

the ma^-ter Ih responnihle, not only for the conHequenreH of the thing

that he directed to he done, hut also for the conm-quence of any negli-

gence of his servants in the counw of the employment, though the

niantcr waa no party to such negligence, and even did his best to

prevent it; ae, in the ordinary '•^.-, ' Trama^.-r selecting a coach-

man believed to be sol»er. Rends him out with orders to drive quietly.

and the coachman gets drunk and drives furiouidy. In such a case

it may aeem hard that the master should be res|>onBihle, yet he no

doubt is if he be his manter within the definition utated by Parke, B..

in Quarman v. Burnett,^ that the person is liable *who stood in the

relation of master to the wrongdoer— he who had selected him as his

servant, from the knov'edgo of or belief in his skill and care, and who

could remove him for misconduct, and whoso orders he waa bounil

to receive and o.,./.' But the master in not liable for any negligenci'

1 ErK C.J.. Moiitacui- -Smith luict Kt-ating, JJ. a
;| H. & 0. ill 1, (112.

3 Heo TurbtrviUt v. Htampe, I YA. Uayiii. 204. 3 H. * C. 009.

s M. * W. aiO, Tho rtlatioij of iiia«t«t anil iteivuut cxir.tii whnn the employir

rotaina the right to Uirott not imly whut Khali be done, but how it thall bo dom-

:

Kd. (.'.». V. Hanning, lii Wall. (U. S.) ««(. A \)enon mw held a xervant who wii-

eiiMiloyetl under a written contratt to well iwwmg machincB. and to be wiid fur hi-

wTvi.cN by toiiiniisBiona on hhIph and 'o!lections. The e<i«iiiany aupiJied a wunf""'

and hr fiirninhid a hortio and hnnii'«M to l»o wed esehiKively in the buBineBn. Hi

furtheriruire ajir^ed to give hiH whole time to the biiwine»K, and to employ hiinneK undi r

the direetion of the comiwiny iiiidi-r itueh rules hh it or its iniinaijer nhould prewril"'

;

Singir ManufnrUring Co. v. iiahn. 132 U. S. (2S DaVitt) 618. IVilh II v. Jiot4t, 6 H. A N.

2«, may also b*> noted ah iliustratind tho relation of maNter and servant. There, !>

un aureement in writinK, tho ftp|>ellant agreed to wrve the re8(K)ndent«, potterw. fi-

biiwuil-oveu pitwjcf, ttt ditjly tt..gtn {„r twrivo months. By rinuthrr njiivrtiirtit uE l^-

same date R. also ajfreed to wtrvo them (or the Kamo i>eriod ai* hiitfuit-oven iirerii;iii

to lie paid by pieiework, he )i.'tyinx the Hpi»ellant Kin wa^er* out o( what ho ejiriml.

Ifcld lli;it tlio reUliiin of iiiiij.l.r and Hervant wubBiHted iM-twcon the reBi»ondcnt» iimi

thd appelinnt nolwithittanding hiN wages were ]i»id by R.
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An ciirlier rust', Gregory v. Piper,^ is to the siimo effect. The
(Ipfondant I'niphiycd a labourer to lay down rubhish near the plaintiff's

land in order to obstruct the way ; but he gave particular instructions

that none of the rubbisli was to touch the plaintiff's wall. As the

rubbish dried it naturally shingled down. Plaintiff brought trt^spass,

obtained a verdict, and sustained it on motion ; since the trespass

was the natural consequence of the act ordered to be done, and being

as much the defendant's act as if done by his express command, an

action in res()ect of it could be maintained. A proposition laid down
by Littledale, J., seems rather too broadly expressed.' " Where a

servant does work by order of his master, and the latter imi>08e8 a

restriction in the course of executing his order which it is difficult for

the servant to comply with, and the servant, in execution of the order,

breaks through the restriction, the master is liable in trespass." The
judgment of the other judges goes only the length of deciding that,

where the injurious consequence is a natural or probable result from

the execution of the main business, the muster must be held to have
authorised the act, though in fact he may have forbidden it. The
law presumes a servant to have the authority ordinarily necessary

for doing the work his master gives him to do. If, in fact, he has not

that authority, the master is still liable, provided that the servant

assumes to exercise such authority ; for the position the master

places him in is a public advertisement that he has it ; and secret

instructions must not countervail open manifestations of authority.

If the person wronged by the servant has knowledge of the secret

limiting instructions, the law is otherwise ; since to him the servant

is no longer clothed with the general authority from which liability

springs.

Joel V. Morison is a Nisi Prim case.^ Defendant's servant, while

driving defendant's cart on defendant's business, made a detour for

some purpose of his own, and while doing so ran over the plaintiff.

Parke, B., directed, that if the defendant's servant took out his cart

without leave defendant was not liable, but is liable if, while on his

master's business, he was going extra viam against his master's implied

commands. The plaintiff in such a case has in the first instance to

prove that the cart is the master's, and that the person responsible

for the driving, either driving himself or beside the driver so as to

have control,* is the servant, then the onus is changed to the defendant

to show that the wrongful act was not done in the service."

Again, if the servant chose to visit a friend in the master's cart

when not on the master's business, the master would not be hable ;^

and the law is the same if the servant lent the cart to a person who was
driving without the master's knowledge ; or if he were "on a froUo of

his own," without bi'ing at all on his master's business.' On the other

hand, the mast^T is liable if the servant, being on his master's business,

1 (1820)9B.&0.591. 3 B. ft C. 594.
3 (18341 C. & P. 501. * iVLiiughlin v. Pryor, 4 M. ft 0. 48.
s Slmth V, Wilson, 9 C. & P. 007 ; approved in the Americnn cane, PhUaddphin

and Rrading Rd. fn. v. Dfrhy, 14 How. (U. S,) 4rtS, whoro tha Amorican rule is vrry
comprohonnlTely ilatod .tt 4K<1 ; whether the dcf^inlt of the Hervant he- nno of ominsinn
or conimiHHJon, whether n(^)<lit£i?tit or fr-t'iiliih'itt, " it it Iw dinio in the course of hi"

employment the iii^tHtcr iit liahle ; und it mtken no diffcreni'i* thut theimwtcr did not

nuthorlHO or even know of the aervant's fic'. or negletrt, or evon if he disapproved or

forbade it, he is eiiually liable, if the act bn dnne in the courso of his'serrant's employ-
ment"; New Jcr-sri/ Sfcnmbont ilo. V. Bror.' «. 121 U. S. (14 Davis) (i.^7.

• Fcnn V. Harrison, 3 T. R. 7G2, 4 T. R. 177 ; MifckfU v. Crasitwdkr, 13 C. B. 237.



CHAP. II.] DITV TO A\S\VER FOR \(TH OF OTIfERS. .W.1

takes a dotour to call upon a frionil. The test proi,o.s«i is, waa the
servant acting m the cmrse of liis eniplnvment at tlio time of the
uccitlelLt ?

The eiroumstanc-ea were slightly vnrieil in Hiinlh v. Mislrr ' A
person, not the seTvant of the defendant, was driving when the accident
happened, and the servant whose dutv it was to have charge of the
cart was sitt.ng beside him. Lord Ahinger thought that the reins
being he tiy another made no diilerenee, hut reserved the point,
ine ^.l::!•^ .-.-.-.a iii,t further questioned.

...'law, as laid J,i n by Parke, B., in Jodv. Morimn. was approvedmi ,M,..h v. (.j-,..».s-,., ,„.r by the Common Pleas," Jervis, CI., saying :

1 .luiK, at all cv, Its, if the nia.ster is liable where the servant has
aevi.'iin. t m..: t be where the deviation occurs in a ir)urney on which
the servant ongin,.dy has started on his master's business ; in other
words, he must be in the employ of his master at the time of committing
the grievance." "

What " acting in the course of the employment " means is analysed
in Martin v Temprrki,. "The question is," says Coleridge, J >

were the defendant and the persons employed by him master and
servants ? If they were, the general principle applies. And the
tests leave no doubt that they were. First, the men were selected
by the defendant

; secondly, they were paid by him ; thirdly, they
were doing his work

; fourthly, they were under his control-that
IS, m doing the work in the ordinary wav." Whether any act done
18 done in the employment is a question for the jury ; and in Whatman
y. Larson,' where a man in charge of a horse and cart had authority
to conduct the horse and cart during the dav," • the Court would not

set aside a verdict against the employer on the ground that there was
no evidence that the driver was acting in the scope of his employment,
the evidence being that the man, contrary to his instructions, wentnome to dinner at a place about a quarter of a mile out of the line of
his work, and left th; horse and cart in the street before his houst-.
nence the accident.

The cases were reviewed by the Queen's Bench in Storeii v. Ashton'when Cockburn, C.J., said :
" The true rule is that the mister is onlV

responsible so long as the servant can be .said to be doing the act, in
the doing of which he is guilty of negligence in the courao of his employ-
ment as servant. I am very far from saying, if the servant when

Miiii r.

MilrhrU V.

Crajswilkr.

M'lrlin V.

Ternperil y.

lyhnlman v.

Pcfjraon.

Askton,

Rule of law
laid dou II hy
t^O'kbum,
O.J.

'
?,i;-

* •" "" ' '' (' B. 2t(l. 3 4 B 112

n'l ^ 1 ii .
? ""'"" '" <li»'i"g"i»lied from Whalinan r. Aor.ron In Kfju vO*..

1 .Moo. A R. ^.l,--,, Lord AhinRor. C'.R, .aid :
" It had al.°vnni»aml o him

(o B. 4 t. .547), when thi'y allowed the iiuostion now rai.cd to !» di™u..f<i a. if itwere a ,„e,li„„ of law (or the j„dR» to decide. It alw.^Seared to him that" w^'

ho drawn, at whiih, as a matter of law, the Boneral owner of » carriaae or rather tlio

srl™''''Kre'a'''7't'i-
",'"""' .'°,''" ";"'"""'* •»'' ti." ?™,:;,r:jj°to

the imv^«ki„r,k • f
°'"'' T"' '•''1'™'' "l'°" "" o™ cireuraatVncei; and

ake th^; t„.t 5 I .""•";|»'™«e. m the present ea.e into eon.ider.lion. must nnder.ake the ta.k of deeidmB." I think it was a ,|„e»lion for the jnrv, whether Fi.her

I ,'v.^::..rr ^l}": J- «'^;, «' ^l"" Il,ir,„y ro^,„. I.. R. a c. p., per Brett. J., .WO.
y. B. 47'J. Store? V. AtUon is dislinsiiished in »Umn '

ini. K, Ir. 235. where ttoc-
MitehtU. 2 orV D
Joiner, g; N. Y. 535.

ollwled
357 ; Johnium 1. Prilchard. 8 N. S. W. K. (Law) 6 ; Qi,

eonmdered judffnicnt. Hayner i
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Roing on his master's business took a somrwhat longer road, that
owing to this deviation he would cease to be in the employment of

the master, so as to divest the latter of all liability ; in such cases, it

is a question of degree as to how far tlie deviation could be considered
a separate journey."

An American case ^ states the sole inquiry to be, whether at the time
the accident occurs the person in charge is so in charge of the defendant's

property with the assent of the owner and engaged in his business and
m respect to that property and business under his 'ontrol, without a
reference to the question whether the wrongdoer is in the general

employment of another.

An old case, M'ljaughlin v. Pryor} illustrates this. Defendant and
others hired a carriage and horses driven by postilions, the servants

of the owner of the horses. Defendant rode upon the box. The
postilions by misconduct overturned plaintiff's gig and injured plaintiff

himself, for which he brought his action for trespass against defendant.
Tindal, C.J., in holding the action maintainable, said :

^ "If he had
remonstrated or expostulated with them at the time, I do not think

he [defendant] could have been held liable in this action, even upon
the supposition that the post-boys were his servants ; for no servant

can make his master a trespasser against his will." " Or if he had
been inside the carriage, and had not seen what was going on, and the
post-boys, of their own will had done the injury, I do not think the
defendant would have been Hable. But the fact cf his being outside

the carriage, with a full view of all that was taking place and not
interfering, though I do not say it is strong evidence, is some evidence,

to go to the jury that he assented to the act of the post-boys."*

The fact that there is an intermediate party in whose general

employment the person whose acts are in question is engaged, does

not p^e^ nt the principal from being liable for the negligent conduct
of the sub-agent or under-servant, unless the relation of such inter-

mediate party to the subject-matter of the business in which the
under-servant is engaged be such as to give hira exclusive control.^

The inquiry as to the scope of a servant's employment being for

the jury (unless the act is manifestly out of the course of the servant's

employment, when a nonsuit is proper), the reported cases turn in

nearly every instance either on the validity of the finding, or on the

question of whether there is evidence for the jury." The general

principal is clear, and has already been enunciated ; the particular

facts which embody it are of course infinitely various. To enumerate
a few—after a verdict by a jury that the servant was on his master's

business at the time of the accident, the master was held responsible,

where the servant, who was possessed of a horse and gig, was goinp

to see his medical attendant, and also purposed calling upon one of his

master's customers for payment of a debt, and whilst on his way to the

1 Kimball v. Cufhman, (1870) 103 Mats. 194.

a 4 M. A G. 48. Whtalley v. Patrick, 2 M. A W. 650, where a man having borrowci
II horse nnd chaiHe and Hitting along with the driver when the accident hapi>oned, for

which HcttoQ was brought, was held rightly charged a» in the poBsesnion and control

of them. The inference driiwn from somewhat similar facta was different in Mu-fi-

v. Slfrn, 3 Am. St. R. 77. Chancer v. Hroiiyklon. 2 L. J. Ex. {N. 8.) 25, is to the samo
effect w the ciw in the text,

3 4 M. A U. rtH.

* Distinguished in Pike v. London fJenerat Omnibua Co., 8 Times L. K. 104.
t Kimball v. Cushman, 103 Moss. 194.

« M'Kenzie v. .WLeod. 10 Ring. 3«i).
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fonner place the araiili.nt occurml.' Thus, ton, thii plaintiff re-
covered

;
where defvndaiit haviuR liireil a labourer for »ix weeks at

weekly wages, the plaintifl, not knowing of such arrangement, em-
ployed the same labourer to do a job for him, which was being done
when the defendant claimed and received of the plaintiff payment for
the job, on the ground that the labourer's earnings duiing the six
weeks belonged to him-upon which the plaintiff claimed for damagesansmg from the negligent way in which the work, thatching wheat
was performed

;
- whore the defendant having sent a barge to a wharf to

be loaded, the lighterman in charge was unable to get to the wharf in
consequence of plaintiff's barge lying in the way without any one in
charge of it, and by direction of the foreman of the wharf, he pushed
plaintiff s barge away and moored his own alongside, in such a way
that on the ebbing of the tide the plaintiff's barge settled on a pro-
jection and was injured

;
= where a stevedore emploved to ship iron

rails had a foreman whose duty it was (assisted by labourers) to carry
the rails from the quay to the ship, and a carman having brought
them to the quay was unloading them there, but, as he was not
doing tJie work to the foreman's satisfaction, the latter got into the
cart and threw out some of them so negligently that one of them fell
upon i .d injured a person who was passing; ' where the carman of a
coal merehant, for the purpow of delivering coals at the premises of a
customer, removed an iron plate in the footway which covered an
opening communicating with the coal-cellar, no warning being given
by the carman that the plate was taken up, and in consequence the
plaintiff who was passing along at the time, fell in and was injured '

where the master of a ship made a deviation in order to perform
salvage services;' and where plaintiff was standing on defendant's
platform on his way from another company's terminus to the booking-
office of a third company waiting for his luggage, and a porter of the
defendants neg igcntly drove a truck laden with luggage so that a
portmanteau fell off and injured the plaintiff;' and yet again where

TneffidenT tended
«"'" ™''""'" "' ™°'"' '"""'"^ '""" '''™"™''

The act of the servant was held not within the scope of his authority, Ca™, wh™and the master consequently was held not liable
; where the defendant's "« -"»»'"

servant burnt down a house demised to the defendant, by liehtins r°f
,'"'''' "'"

furze and straw with a view to cleanse the chimney, which smoked ;
»

fact', ""tCVr,"",- "!1"k^ £ " " **• '""• '" »" I"* »»•»• ™ >»rao»l>at .imilL

the negligence of the servant
; Cormack v. Diabg, 9 Ir. R. C. L. .1,57 • A herd ool leavefrom h,. master to go lor a day to a neighboari^g town to transact ba.i,.™of^toor

h,?! b^T n "k"'"'r'
'"'"' '"' "V"* '»' "" l'"'!'"" • '« »«« •fterward, agreedthat he .hould bring home .ome meat from the town /or hi» ma.ter. The acekUntwhich was the came of action, aro«e from negligence in driving

3 //o/mMV. On ioa, 2 C. B.N. .S, 790.
'Page v. Ce/riV», 7 B. * S. 137 ; overruling Lamb v. Polk. HC. * P 02!) where acoachman got olf h„ box and .ei^ed hold of the head, of van hor.c, which were ob.trnctng hi. way ea,,»,ng them to move, whereby a packing-cao fell down and wa, broken.

...1. ..i J ;
';"»'«;»» (""3) I- R. 8f. P. 563. lltctl,.J.,di«««ntcil,onthocroi. I

J^at the defendant', daty did not begin till the iron rail, had been th^wn oSt'^fZ

, 4, ..' "
V^'

'" " ™1. n Tk Thdit. L. K. 2 Adm 311.';
' TMult V. Hri,t,i and ExHrr »,/. f„.. L. R Q B 7'!

« Barnfti v. Akrityd, L. K. 7 Q. B. 474.

dutv "'L'^X '«m''"^' p *'"« "''• '^'"' 'l«''"i«™ <>' ">« wotd. " the aervanf.duty, giwn by Alderaon, B., aeera. qujte iaconaistent with the rule laid down in
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whrn- a Iccal board of health, being occupiers of a sewage farm, en-
trusted tlie ni'iifugement to B, and then; being a ditch between the
plaiiitifl'.s land and the farm, B went on the plaintiff's land and pared
away his sidi^ of the diteh and cut away the brushwood and underwood
tliat impedi'd the flow of the drainage, "to render the ditch more capable
of carrying off the drainage from the farm ;

^ where plaintiff occupied
premises beneath the offices of the defendanta, one of whom liad a
lavatory for his own use excJusively.and his orders to his clerks were that
no clerk should come into his room after he had left, yet one of them
went into the room to wash his hands at the lavatory after his employer
had left, turned the tap and negligently left the water running, so
that water overflowed into the plaintiff's premises and damaged
them ;

^ ami where forage was put down to the account of the master
who had a contract with his Bervart that the servant should supply
forage and an amount was paid with his wages in respect thereof.'

Hauiw/nev. Bourne* is most often cited for the dictum of IParke,

B. :
" The law provides for that which is common, not for that which

is unusual ; on that principle it is that the master of a ship has authority
to charge his owners because ship are ordinarily exposed to casualties.
This was elicited by a case put in argument :

' " Suppose a coach were
to break down on its journey, would i.ot the coachman have authority
to hire anotlier, on the credit of his employers, for the conveyance
of the passengers to the end of the journey ? " In GmlUam v. Twist
in the Divisional Court ' Wright, J., answers it: " I think that in cases
of sudden emergency a servant^ has an implied authority from his

employer to act in good faith according to the best of his judgment
for the employer's interests, subject to this, that in so doing he must
violate no express limitation of his authority, and must not act in a
manner which is plainly unreasonable." Hautnyne v. Bourne was not
cited to him. In the Court of Appeal,' Lord Esher, M.R., was " very
much inclined to agree with the view taken by Evri;, C.J., in the case

of NkhoUon V. Chapman,** and by Parke, B., in the case of Hawtayne
v. Bourne,^ to the effect thatthis doctrine of authority by reason of

necessity is confined to certain well-known exceptional cases, such as

those of the master of a ship or the atfjeptor of a bill of exchange for

the honour of the drawer." In the case before the Court Lord Esher,
M.R., did not think it necessary to decide " whether, if there were a

necessity for a servant to delegate his duty to another person, that
delegation would make that other person a servant of the master so as

to render the latter responsible for his acts." " It seems to me," he
continued, "perfectly clear that a servant employed for a particular

subMeqiicnt cases. " In thiit caso the iwrvant burnt the house down in trying to ilean-'i'

the chininry : but it w(i» diNtinotly shown that it wajt nut her duty in any case In
rlcanfje the chimney, but only to liyht the fire, and therefore she was not acting in th.'

cmirsp of her eniiiloyincnt "
: ikt Bhickburn, J.. BayUy v. Manchinler. Sheffidd, <iii<l

Lincidnjthire Ky. Co., L. R. 8 C. P. 152. See Baird v. Graham, 14 Uunlop, i»er Loril
Ivory, 020.

1 H'^imjhmkp v. Swhidt^n AVw Town Locol Bonrd. (1874) L. R. 9 C. P. 575.
a N/ewM V. W'««/«yirrf, (l^iSI) 6 Q. B. D. 318; in Rvddeman v. Smith, 5 Tim. s

L. R. 417, the tenant was held lifible. See Wardropev. Duke of ifamUlon, 3 Rettie,^!'-.
where emjiloynnmt ai' i> pimekeppor was held not to imply authority to nhoot dog-;
aUo Baird V. drtih-fn. (1852) 14 l)unlo)>, (11*), whcrea servant huviij; |iutuphiHma)«I<'r'>
Iiorso. whii-Ii waf irlnndered. hut n^)t fo ttn' '.nowled^ of d (<>ndunl, in juirsoii-
KtabtcH. where it uifc.-ii'l horsoH and cattle th.-re, t]i-wiiiHi*^r waN h.ld liable.

3 Wriykt v. Qhn, (It)li2) I K. B. 745. * 7 M. .V W. 5t»5.

5 Lx. 598. 8 '!895) i q. b. 557. 55'J.

? (1805) 2 Q II. 87. • 2 H. fll. 264. » 7 M. 4 \V. 698.
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purpose can have „o autliurity to .H^-at.. tlw ,»,rformaiuv of hisduty to anotli' person, unhiw there is a neressitv for so doin-." TheLourt of Appea aecorduij-ly overruled the Divisional Court, ..nd held
the fa,:ts proved ,how,n« that police ordere.1 the driver of an onmihu.,
,. .juartcr of a m.le from home to disc(.ntiuue driving, hecause he wasdrunk and the driver and the conductor authorisda third perfon todrive the omnibus home and an ao^ident hap,H-ned on tlie wav iiv the
negligence of this jieraon, that there was no nere«sitv to 'deleiiateand so no authority. Smith, F,..!., .said: "To constiiutc a i™ A™„ „,an agent o necessity he must he unal.le to comniunieate with hLs n»"'iiy oal,
eni;;loyer

;

he cannot he such an ajjent if he is in a pouti.m to do so. "T'^Jh"''-

ol the doctrine of an apent of necessitv. I.ility ,!f com.

1

.'';./™'''' \- {-""rfo" '-eneral Onmihm Ca.' the evidence (,f the
""","':""'«

plamtiff showed that the .-omluctor was .iriving in the abse, e f ic" n™,. ™l

the plamtif! had not duscharKeil the .»»„ of showing that the con-
ductors act was within the scoik of his authoritv. Williams 1, .t
appeals to have had a leaning towards t! , iew that a conductor is thedrivers understudy. The incongruity hetween the functions of adnver of horses and one who,se office is to take fares, keep the time and
see to the comfort of passengers, is too comiilete to make this view
reasonahle."

hm vKn

here though their principal importance is in an.ither connction In 'V/t,
the former, a coachman took out a iiirriage hailed ti> his master for his

''""'"" '
own purpose, and during his use it was injured. In an action to

"'"''*

recover the caste of repairing the carriage, the r.,t of the coachman
was held to he outs.de the sco,« of his employment, and therefore
the master was not hahle. The case is indistinguishable from Cm,,.
Co.

y.
Maddick;^ a very hmsely reasoned d. Jsion of a Divisional

Court; for though Collins, M.R., thought the case distin'uishable on
the ground that the aet done by the coachman was admittedly
within tnc scope of his authority," « reference to the first paragraph of
Cave, J. s, judgment shows that was not so : that the iirinciple of
scope of authority was rejected as not ajiplicable, and that the "round
of decision was that even though the act was without the .s"one of
authority the master was still liable. The distinction taken was
between a tort done to a stranger bv the servant, where the principle
applies

;
and uijur^- to goods bailed to the master ; in which latter case

the masters liability was alleged not to be limited to acts within the
scope o' the authority of the .servant. Cheslim v. Bailr,, ' was a
decision on the same lines. The master is not liable for the criminal
act of his servant.

Heje^we may refer to .i Irish case," which also exemplifies the prill- 1/,„m»vciple of l,harpw. Powell. A radway porter had wheeled a track of luggage " -V %. 'f«.
to the head of a flight of stejxs—an improper place -nl the foot of which "' '"'""''

were a number of outside porters, who ware usuallv restrained bv a pohce

(llJiiDiiy. H..,M.
2 Sf-i- Whitehead v. Mctdi

» (liXU) 1 K. B. 1128.

5 (18!I1)2Q. B. 413.
' (11105) 1 K. B. 237.

(inol) 2 K. B.. |,rr f..llii„, I...I,, .-,]
; ;„„1

,
,,. ,;„,„,/„,«

.1/, phifv

' llriO,!) I K. H. 237.
'l!tul) I K. B. t)32.

. ( 1S»7) 2 I. U. 301.
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limn statumi'd there. He left his pmt, ami the porters immeiliately rushed
lip the «tei»< to get at the lugf-age ; in their atruKglo a package rolled
dimn the steps and injureil a passenger. The railway eonipanv was held
not hah e by the Irish Court

; and O'Brien, J.,i enunciated the principle
that ilctenilants can only be made liable through the acts of third
fii'rsons which hajipen in the ordinary course of the business which
they I'arry on, and they are not responsible for consequences that
happen through the negligence or improper conduct of such persona."

Kobimon V. Heid's Trustees ' carries us to another class of facts but
illiislrates the same principle. While a man was cleaning a window
the sash.lme broke and by tne jar of the fall the window was broken
the broken glass fell on a passenger ami injured him. He sued the
proprietor of the house in respect of his injuries. The Court held the
accident too unlikely a ilingency to be foreseen by even an ordinarilv
careful jjerson ; so there was no liability.

An American case,' quite irreconcilable with those we have been
notiiing, carries the liabUity of the master for the act of the servant to
the very verge of absurdity— if, indeed, it should not be held con-
siderably to have overstepped that verge. A female passenger
travelling in a railway car, was kissed bv the conductor. The con-
ductor wai arrested, convicted on a criminal charge of assault, fined
and committed until tne fine and the costs of the prosecution were
paid

;
he was also discharged from the cmplovinent of the defendant

coiiipany immediately upon their being informed of the charge made
against him by the plaintiff. An action was brought against the
railway company for the assault; the jury awarded large damages
^o evidence of want of care in the selection of the servant was given

H. On appeal, Ryan, C.J., held that the defendants were clearly liable.
It 13 contended," he saj-s. in the course of a long judgment, plentifully

garnished both with authorities and rhetoric,' " that though the
principal would be liable for the negligent failure of the agent to fulfil
the prmcipal s contract, the principal is not liable for the malicious
breach, by the agent, of the contract which he was appointed to
perform for the principal

; as we understand it, that if one hire out
his dog to guard sheep against wolves, and the dog slee|)s while a wolf
makes away with a sheep, the owner is liable ; but if the dog play
wolf, and devour the sheep himself, the owner is not liable. The bare
statement of the propasition seems a rrdvetio ad ahsurdum. The
radical^ difficulty in the argument is that it limits the contract. The
carrier s contract is to protect the passenger against all the world :

the appellant's construction is, that it was to protect the respondent
against all the world except the conductor, whom it appointed to
protect her; reserving to the shepherd's dog a right to worry the
sheep. No subtleties in the books could lead us to sanction so viciou-
an absurdity."

The doctrine of the English law most unquestionably is, that tli.'

obligation is, not to insure the fitness of the servant morally, but to
use all reasonable precautions to obtain a servant in all respects suitable.

'

' ';"• f»- ' 2 Fra»cr, 1)28.

I ['"'ifj"' '-"'':") V. Chicago * ;V. If. Bd. C,,.. (1875) 17 .Im. R. 504.

s Faullct V. L. d, S, W. *y. Co.. L. R. 2 Q. B. 534. In Thr Cfunn v, n,mt }i,.ril ,„
Enjtai «».(".. a «. B. 320, Lord IWnnmn. U.J.. ».y. :

" The Court of Com,,,,,
rira» utcly held that a eoriioration misht he >ucd in trespasn ( J/n«n<( v. The Motimaall-
Mtirr LotuU Co., 4 M. * G. 452), but no body has soiiglit to fix Ihem with act« ,1



CHAP. II.] DUTY TO ANSWER FOR ACTS OF OTHERS. mi
The «i« of showing uiuuitability h on the plaintiff, and proof of the
act sued on is not in an ordinary case ovidence to H.t the defendant
with negligence in the appointment of the servant. In New Orleam.
*c. tU. to. V Jopa,^ the rule laid down seems to be regartled as an
exception m the case of railway companies.

In the class of cas,™ we have i.een <^onsiderin« a diHicuhy not Kvi.l,.
unfrequenty arises in determining the i.lontity ol the ilefendanfs "'I*'
servant Ihus m Joyce v (V.^^ where a barge ran down a "lugboat belonging to the plaintiff, it was proved that the name nf

, mXH f m" t n ""• '',"«"• ''*"^*'* '" '"='"'l'"l« with the

erfi^^v ofi^
the Waterman-s (lompany

; but when the men in the

?2hl7t
Jcfendants were shown to him at their wharf, he wanunable to idenWy the man who steercl the barge. NeverthelessLord Denman PI., ruled that the plaintiff had disehaig,.d the a„^

being the defendants' servant till they explained it. If, then the

ilTowT
"*'" ™ "" '''"-' '' *'*" '" *''" ''"fcoJ^nts to

ff»W« v. «»«»,» must be taken in connection with this. An accident /™.having happened to the plaintiff, through the negligence of a sUp-keeper or. board a ship laid up in d.Kjk for the wint^ir, the only evi.leniegiven to fix the defendant with liability was the certified copy ,f tl

"

ThT.V'Tn' "1 '''>"='!, "'« 'lefeiidanfs name appeared as owner

2^Hrd r.
"^ '"""i'r*

^^ *¥ ^'"'"^ "' ^"•""''' "«"!'. though by adivided Court on the ground that "the facts lie .so entirely in ilieknowledge of the defendant and may so easily be proved by h^m t atI think a jury would be fully warranted in acting on the primd Zie
inference that the persons having the actual custody of the "lu'p„e

Vo , Jo^ 142 U s Ji-, S • f.V"" T" 'l'-'l"?""»k«i in New Orlnn,. *». Hd

ciiioted in the teit
^'"" '^"'"' """" '» """'»"' ""I" "lo oaw.

» 1,. B. 1 Q. B. 634.
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emplnj-eil by tlie owners, unless somo evidence to the contnipy ia

There is o series ,.f imr, on the power of a servant to arrest oflcnders
against his master » property, mtwtly relating to the liability of railway
companies f<,r wrongful urests by their servants. These require
separate consideration. The general effect of them is to esUblish
that the authonty to arrest offenders is only implied where the
duties which the officer is employed to discharge cam .t be efficiently
performed unle«, he has the power to take prom,,t measures for
apprehending olfen.lers,' or cannot prevent the loss to his master's
prop,.rty committed to his charge otherwise than by taking orgiving the offender into custody. / " '"g »'

In each of the two earliest cases, F.«>tem Cmmliet Ru. Co. v. Broom '

' Trt.^ r
'*''*?»*<;«' <*''•

fil/-
'-»' the plaintiff, who had been

arrested at a station for refusal to pay the fare demanded, brought an
action for false in^irisonment. In both the question arose as to the
authority of the officers at the station to make the arrest, and in both
It was held that there was not sufficient evidence of such authority togo to the jury Tile former of these decisions is scarcely consistent
with later authorities. In the latter, Parke, B., thought there was
no proof that the servant " had ever received any general authority
from the Company to arrest any person who did not pay his fare, norwas there any evidence of any course of deaUng to show that as a
servant of the company, he was authorised to make any arrest on
their behalf, much less that he had any direct authority to take the
plaintiff into custody. '

Both cases were decided in 1851. In l«5.t, in ffife, v. Taff Vak"" ^o- ,*"= principle involved was more fully elucidated by the Ex-
chequer Chamber. The question was whether there was evidence of
li..- conversion of certain quicks belonging to the plaintiff by the Taff
va^c Ky. Co. The mucks had been brought in two parcels to two
different stations belonging to the defendants; when asked for
reference was made to one Fisher, who was called "the general super-
intendent of the me," and who refused to deliver them. The argummit
turned on whether Fisher's act bound the Company. The niiority
of the Court agreed that " it is the duty of the Company, carrying oil
a business, to kave upon the spot some one with authority to deal on
behalf of the Company with all cases arising in the course of their
traftc as the exigency of the case may demand." The whole of thr
Coiurt, however, assented that a " general superintendent " has
authonty to bind the Company in all matters requiring a prompt
decision, if they arise in the course of the ordinary business of thr
Company. "^

In Goff V. G. N. By. Co.' Blackburn, J.'s, comment upon Giles v.

« 7 Ei. 36.

Per Blackburn, J.. L. R. I Q, B. 543.

! ??."' "' *'"" *'»"'* "'"'" V- Owilott, i .4,,p. Caa. 288.

• 2S^ B*
"'4 '" ''™'* " "'" '' ''™'°"' *^VV- *'"»• 285

TaiLiri.', 2i.'*'B"S:
''•"• ^''""'°' * "'"" '•• •"•" "••

co,n,»„y to bn,d tW ™,„,„nj. bjr .„„,„,,. ,„ .„,gi„J "lendo"^. „; Sjll

Williunia, J., ;iii>
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Taff VaU By. Co.,' i.
: "The qu«,ti„n in thot cas.. anae a> to tl.o

diflerent ludgB. with relfrfrnv to that .ubicct, thfv "p'akon y „f th« ex,go„ { traffic, or „I th„ bu.i„e« of a ca ier ofkSbut the «.me ,.nr,. -. ,, «e think, »p|,licable to ail exiBcn"" tha .nav"

The plamtia in Oof/; can,. ha,l been arre8ted bv an in»i«,tor of « .

travelliarf „„ the linn wi'hoiit a proper tirkrt,. The (',)urt »,.„! ' hnf

„°
,

'
'"ff."','"-

""t must bn made »-:th..ut dday, a„,l a, tlu, cas,.may ''« not „( .nreqnent occurrence, we think it a rel ona Xi , cr,™™that, ,n tho^con,iuct of the.r buain,.«, the Company have on I

,

" «toRiajT. w,th authonty to determine, without the A,llv „tt ,. ,

»ha 1 o'r^.rall'"'' 't^" "^'T^'"?'
'''"•'"" "'" »"™"'» "' tl^""' mpa }snali, or ahall not, on the Oomiianv » behalf am,rol„.„,l .

'"' "'v

ease that by giving the guard authority to remove offensive ,»enger« [the OompanyJ nece«arily gave him also ZZ^.JTdetermine whether any pa^enger ijl ,ni,,,,ndiiHe,l liini,"
' " '"

A distinction was next drawn between arts wl,;..l, .1, .<•
could themselves do and those the. ^7, auttirkv , '""T^ ,"'"'""""

:;;^zsr,^hi=^:;r''"----^-^^^^^^^

g^ "gyf
ut5^J^L-a:^^™f- ™

-'--f
-

detain in custody any person that did not pav his fare f tho"«h wh "rgoods were not paid for they might only be detain ..l" Since tieUmpany could not themselves lawfully make an arrest to do ,o was

whfcht ComnaT'"' "ul'
»'»ti™-m*«tefs authority, and "i a^t fowmch f

1,1, toinpflny could be no more responsible than if their servant

netr"auttrised" ThfL™
'""^

'"'i
'^'"•' ""' -W^^ tt r„m^

pay for .urgicil atlondimie. Sw to, l/jL;! J' •/ 1 7, ' .^"'' "" "omi'iiny l'>

»;• thi, cj.0 oa„„„, bo di;.i„g"i;w-,;'„'rc„# tirfTP'.y°- v i-
" « «

which ' WM a weU-cniMidercd case and Ihe ™ n?i,^l'. ,i ,": .^°' T ''"»''• J- "
:

deviatot from," per Blackburn J 38
^''^'P'"" ""« '««1 do'ni have never been

1 2 E & B 822 '
'

ihaHrMon V. £onA,« Trawmiya Co., -I Times L. R, I J7 :

t n

' 8 A H Vict. c. 20,

^. 3SI.

103. 104. Sec theVi«f „ in. I. V .
'"* '"* "*« the S

• 8*9Vict. c. 20,B. !)7.

StHlntc L.i\ _._ „.. ,

Riilwavs Act. IH«fl"(52'&

V Revis Art. l»!12(j.-)i,^

' (1870) L.R. '. P. 44.\

5.1 Vict.
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Tlir gfii.rai nriiiHwitioM that •\ny «irv»nt wlm i« i>ntru«ti'.l with
the i)rii|HTty of hi» niantor hiw an ini|ilii'il iiulhoritv to put Ih.' law
in motion with n'fcrcnc" t) any oflcnra that mav Im' toniniilti'd in

«*fr » ',*• ""'""•I"" *"'' 'I'"' proportv w»« <oiwicl..nnl in .!/(. » v. L <t A' W Ha"*'- Ci.' I'laintifl tcKili a ti.kot at on., of tli,' ,l,f,rulant»' utationM and'
tjindiTi'd in |iajnicnt a lwo»liillin^ |,i,.,-,., ,\rn..riK«l th,' ihanni. handi'd
tlw plaintiff hy ihr bixikiiiK-iliTk wtt« a Kn'ni li two-»on» uii-if, wliii h
tlu> plaintiff n^fuHfd to »i wpt and tho ili-rk to take' Im. k, Thi' plaintiff
then reMhcd ovit thu louiitiT to put his liunil into tlii. Iiowl of thi. till

whiih conUini'd cupiMT <oiii. The hookinx-ilerk nfili'd him, called
a iioliconian, and the plaintiff won taken to the »talion and linkeil no
for the night. The Court held that the rl.Tk had no authority to act

'l'l'.'"J'h,n,'''l
?" ''° Hl«kburn. .).. «aid : "There in a inarkeil diHtineti.ni

' "'•'• between an act done for the purpiue of iirotectiliu pro|ierty by pre-
ventinx a felony or of n^coverinn it buck, oiid un lut done lor the
purpow. of piininhing the off.'nder for that which Iwh alreaily been
done. There is no implied authority in u iiereon liavin(( llie ciutiKly of
pro|ierty to take such utepw an he thinks fit to puninli a |HT»on who, he
HUpiHweB, has done nomethinK with reference to the property wliicli
he ban not done. The act of punishing the offender m not anything
(lone with reference to the pro|)erty, it i» done merely for the pur|HMo
of vimlirating justice. And in thin re«(x'ct there isnodiffen'nce between
a railway compony-which in a eorjjoration -and a private individual."
Two possible coses of limitation are suggested :

" If a man in charge
of a till were to tind that a jH'rson vm attempting to rob it, and he
could not prevent him from stealing the propc'rtv otherwise than by
taking him into custody, the iierson in charge of tfie till might have an
implied autiiority to ornist the offender ; or if the clerk had reason to
believe that the money had been actually stolen, and he could get it

back by taking the thief into custody, ami he took him into custmlv
with a view of recovering the property taken awav, it might be tha't
that also might be within the authority of a iierson in charge of a till."

'

Va, /,. In an Irish case" three judges, in the Irish Exchequer Chamber,

I'Ur lis. Co.
'"^W—w'l"''' the ollegation against the plaintiff, and for which he had
been arrested, was of stealing a ticket—that if the ticket-clerk and
station-master had reasonable grounds for believing that a ticket had
been abstracted they had implied authority from the railway company
to detain the plaintiff in order to regain the ticket.' The majority
of the Court preferred to place their decision on the ground that there
was evidence to show that the Company's servants detained the plaintiff
in the behef that ho was attempting to travel on the defendants'
railway without payment of his fare, by means of a stolen ticket, and
that they were assuming to act within the powers of the Railways
Clauses Consolidation Act, 1845.*

Thr Apollo. There was great doubt exprrased in the House of Lords whether
the facts in The Apollo * showed an act within the scojie of the authority
of the acting harbour- master in that case. A ship in dock being

1 (1870)L.R. OQ. B. 05.

' C'p. Blada V. //w». 12 C. B. .\. S. 501 ; 11 H. L. C. 021 ; wlirn .i nervant ha»
reOHonablo groundw for IjelievinK that pmiwrty of hi^ master cntniBlcJ to liiH t-hartte hu«
been wrongfully taken out of hia rustody. it ia within the scojw of hia duty to detain a
person whom he reasonably auspeets as the wrongdoer in order to regain possession of
the property, provided that in so doing he iises no unneeessary violenee

3 Vail Ihn fcyntfc v. Vlfhr %. Co., 5 Ir, B. ('. I.^ ; 328.
4 8 A 9 Viet. c. 20, SB. 103, 101. Seeonie, 501. » (1891) A. 0. 490.
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tions of (he
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doMnthen>
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authority.

<M*f ri.l DUTY TO ANSWKR ROR A(TH OK OTHKRS m
•houU li. ,,l,„,.,l ,„ ili„ l,K k ..t til- ..ntmn f i1„.,I,k k ll" fun, , ..il„^

nformn,!. H„ v,.«.l („•,«« hnivily l„»,l,,l „.„|,,| „„ thiV ami .u»,nrf «,v.« mjur ,., i„ ,.„„„,„„.,„,.f, t»„ p„i„,, L^. m.1 Ki^
'

that th-r. WM no duty on »h.. harlmiir-masl.T in r.mM totl
°
nlailwfj

o( r fcf'h
" ""

"V- .'•"'"Plaino,! „( WBr,, ni,t .Inn, in th., rZZ

ht,d ml, «n' '""' V'
!'"' "'""" "' '""I- ^•''<- "' "Pini"".

r. y.T "",'""""""" f fii.. t,.rni, nt two Hrwrial Ait- .,( Par

uom llomihHI I tinnk it must !« within thu scoiw o hi»
"

(theharb„nr.ni,i„„'„) •• ^,,th„nW to ,,„int out in what part of th harbour

a cZi,^ai,l^
."^';'' '•" ™"'"H |,r„viou- o,Tu»ion», MtondinR overa con».,li.rable [H-riod, for that purpoHo." This view cortainIvs,.nim

o the maZoTf
''^T J'" ''"''"."r-""-''""

"""-i'V i» not'h: t^dto the makinR of contracto, a» Lord Bramwell i,„p|i,,,, ^
i

it extoiul, to

nLfS' f"""' '''"'''"';" '" ""'•'"" '''""ffinont'coniurt of the dookcompany » bu»inf.»«, or, in the words o[ Jervi», C J ouotod bv the Lordthancolhir,' ",„ deal on behalf of the companvwih'airl'niHin;
the cour,o of their traffie a, the exisrney of i|,„ ,,„„ „,„„ ,|ema^3

•'

Mrfz Co' tT:' '1 "r^"
" '"""'''™"''' '''"^''^- '^' ^^•^'«-

?he lutv ,f tl,
P '""" """ """ftl'lted, not arreted. It wa»

wlLl 7 ""'company a porter, to prevent passengers Boing bywTonp; trains. A porter seeing the plaintif! in a earrif«e, and *on
hi ^- """ " >""""""" P-'IfeJ him nut. The pas,se„ir was ight

.

hLTIV Tu« "•" P'^'"""«" ""« '"i"'"-!- The company were

umstanees to eornply hterally with the provisions of all of them- "»'" '^8-
for instaneo, where, an in the pre,sent ca.so there is a general orde" toprevent persons from travelling in the wrong oarriage" Sbleaceompaiued by a direction not to remove thenT from the cl^^^i^obviously very hkely that the servant mav, while acting in the^rformance of the general duty cast upon him', neglect the par^LlarA^chon a» to the mode of doing it. 'fiut it appears to m^ that hewill be none the less aetmg within the .scope of hi.' employment." •

J
Per Lord Morri., (181(1) A. C. 519. i r 518

2r

Ar. Hy. Co.

I
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It limy will U\" MVK I^ipd KhIht, M.K., nmimi'iitiiig «n thia
ilramnn m />»^ v. .Wiini/ny.' " ihut llii> (juixiiiin wh»th«r tlw oBrmo
I" > I riiiMiiul iiiir iiiiiy Ih' II iimtiTMil (ui t riir lhi< jury li> ciiiwiilpr (roiii
lli«t |H,iiii III vi..w. hut till. iii..n. Imi that it in » criminal oflpntn ia nnt
nulfii ii'iil to tal>i> Ihii THHi' iiut III thii Ki'ni'rai riih'. The liahihty .il thii
miwtrr iliien nut n^nt ni.rily nn Ihn iiuratiiin iil authority, Iwiaimi thii
authority ([ivi-n in di'iwrally to ilo thi- mantnr'n buHinnu rightly ; but
the law »av« that il, in x\w iiiurai' ol tarrying out bin I'lnploymrnt,
thf wrvant comniilH an exa-M b«yonil thn ncope ol hia authority,
thi" inaitiT ii» liahli'."

Bnnk «/ .Viif Smith Wnlri v. Owalim.' if ihipHy valuable lor • conoiao
I'XiiiiiiiiHtion of thi' li'iiiling ilwiaionM liy Sir Montague Hniith.' Tho
IKiint lor ili'ciniim »u«, whi'lhrr an iir'ting uiailagcr ol a bank had
autliority to ilimt a [iro«Tiilion whfrii thu clear iiiliirnncn from tho
pviilincii WBH tiiat hi' wiw nuborilinntii to tho goneral inanagor, who
was hinwll nuhjiTt to tin' authority of tho ilirocton, Tho docinion
wan, that no goiionil authority to jirini'iuU' on Ix'hall ol tho banl<
wa» givon by bin ponitioii alono ; anil this ia in complotc accord with
tho oarlior caaon.

" In nono of tho i«ao« roforrod to," it ia aaid, "did tho queation ol
tho authority ol a inanagor or agont ontruatod with tho general coniluct
ol hia inaitor'a bumnoM arise. They wore all oaaoa ol partiiular
ngonoioa where tho agentu had Iwen appointed to a apocial aphere ol
duty. Tho re»ult ol the ilei'iaionn in all tlieao ca»o« ia that tho authority
to arrest offender- wua only iinplioil where tho dutiea which the officer
was oliiployod to disihurge could not lio cinciently |)erlormod for the
honofit of hlH employer uliioaa ho had the jiower to appn'hend offenders
promptly nn the »|iot ; though it was auggeatod that puaaibly a like
authority might bo implied in tho auppoaed caaea of a aorvant in
charge jI hia maator'a prop<!rty arresting a man who he had roaaon to
boliovo wua attempting to steal or had artually atolcn it. In tho
latter of these caaea it ia part of the auppoaition that the property
might be got back by the arrest, but in auch a case tho time, place,
and opportunity of acting would lie material circumatancoa to In'

considered in determining the queation of authority." *

In tho aubaequint case ol Ahrnlmma v. Deatin,' Lord Kaher, M.R.,'
ajieoking about the Hank of Xck South Watct v. Omton,'' aaid :

" Though
wo arc not bound by that deciaion, I have no intention of differing
from it

:
on the contrary, I adopt it in every reapect." Tho aame

Ieamo<l judge, in tho aame case." thus summariaos the effect of Allen
V. L. d S. If. Hy. Co. :

' " Although a aorvant ia acting with a view
to protect hiB employer's property against aimilat " (i.o., felonious)
"attempta in tho future, he haa no implied authority to Uke a man
into <ustoily lor that which haa already been done."

In Ilmuon v. Wnllrr '" tho unreported case of Jona v. Duck " in the
''/""'' "' Appeal ia citod lor the propositiona : "The cases showed

Iirii|i<>«iiii)ii». tnat » servant had an implied authority to give a person into custody.
if it waa necessary to do so in order to protect the master's property."

lutnplnl ill

uvcry
respect liy

\jan\ K«li.T

M.R.

HiinMm T.

WnUtr.
Two

270. ' l..r. 2»8.
> (l«!l,5)l g. a 7W.
* A Klum, V. Spifrit and l'ond, Tiiinw i

(IHIII
I I V. B. .-,1(1

; fnllnwed in SMman t. Biirr. 12 Time, i* R Jfil
' 4 App. Cm. 270.

" 4Apii. r»,.
"'"

si. H. (l«l((*.A.).

' /..!.

" {1»9II1Q.B..-,2I1.
"I (IWI) 1 K. B. 3UII.

' U H.O (J. B. lis.

II Tin TuKa, lOthHsnih, igOO.
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Publir

nuiNiinco.

Territorial

limits of tho

rtMpondeat
superior.

his servant. Whether the infonnation here is penal or civil in its
nature, the act of the servant is by law to be considered as done by
the master, if it is within the scope of the probable authority which
must be coDsidered to be given by the master to the servant, for the
canying on the business of the former." • In criminal proceedings
for hbel, too, a sale by the servant in the shop of the master, without
the knowledge, pnvity, or concurrence of the master in the sale, or
even without a knowledge of the contents of the Ubel sold, is sufficient
evidence to convict the master, though Uable to be contradicted."
So also where a pubUc nuisance is caused by the way in which a man's
servants conduct his business, the master is indictable ' As Holroyd
says afjuemfo in Lyon V. MeUa:' " Where a bricklayer's servant leaves
the rubbish of his work in the street, the master is indictable for the
nuisance, as he is also under the special language of particular Acts
of iarliament.' As a general principle, however, in the absence of
special legislative provision, where proceedings are a prosecution for
a crime, the master is not Uable tor the act of his servant.*

The appUcation of the principle Respondeat superior outside the
realm was considered in Jfe M. Moxham.' An EngUsh company
pcMsesscd a pier in a Spanish port, which was injured by an English
ship being dnven against it, through the negligence of the crew. If
the law of Spain were applicable the shipowners were not Mable. The
plaintifi s contention was that the ship carried the principle of Re-
spondeat superior with her to Spain. This contention was overruled

Sr™'/' S^v'"'
^"^ "' ^Pp"'- "0"« <="" understand," said James, L.J.,

• • that a contract between master and servant, or the relations
between pnncipal and agent, may affect a contract made by the agent
qua agent with foreigners, that is to say, it may aflect the nature and
extent of his agency

; but the liability of one man to answer for the
acts of another in matters of tort seems a thing which cannot be carried
by the agents into a foreign country. If I take my coachman to
France, and he, in driving my carriage, injures a carriage in France,
1 do not take with me the law of Respondeat superior so as to make
me habie. It seems to me that the law of the country in which we
a^ trying the question does not apply, but it is the law of the place
where the act is done which does apply."

If there is a contract between master and workmen for work to
be executed in a foreign country, by the construction of the contract
the Enghsh taw may be incorporated and become applicable ; failing
proof of this, the local law governs.'

1 L.C, per Baylejr, J., 49.

< Eg MM,,,, CaUiM, L. E. Q, B. 292 : Sofeate ,. H^na. i Q. B. D. 89
C,,W, V. L^.„,. 13 Q. B. D. mB«^ , Emm,. 21 0*8. D. 249VMd the di„u„iM

Srrfl'soS^'n S- ?J™i. P°"'"»\r„*?fa. (1887) 1 Q. B. 396, CoppeWv. Moore.

tlLhlf^y^ni,^.; ^"T* """'M,. (1903) 2 K. B. 264. Sa; aC> Ma,»y T.Morru,. (ISMj 2 Q. B. 412. For breach ofe»™e U«-, 2 Will. IV. c. 16. .. 13. .ffectinathfm.etcr with (nmiiii.l re.,>on.il)ility. «y,t ho Aimalr-Ornfrnl v. OratU. IS Dunlop, 980
• Xetimanv. Joo,,. 17 Q. B. n. 132 i lln.ford V. Maria,. (1897) 2 I R 292 ,<i<o

T =* P?»«'f>l'>l! i"«ier 16 * 17 Virt. r. 128, C»i.Wm v. Doullon. 22 Q B D 7311
.l.ofl«<i<(T.i«<«.(189111Q.B..perPoUook,B.,412. > IP D 107

321 ; Pnldard v. Jfortoi^ 106 U. 8. (16 Otto) 124.
c " » ^u. i^.



f

CHAPTER III.

LIMITATIONS ON EMPLOYEK'S LIABIUTY WIIEKE ^,m,KIB DONE UNDEH AN INDEPENDENT cmTRAcr

J^wt^aSttTre^rr^vrarp'T' ^
.t-"'

"-" --
the subject, after ha«"runT™o„e .™!T"li "S"^

'"«»' "P'"'"" »"
length settled itself, i^/co^eTfderiZ">' '•"'^'"ations, hae at
of the earlier cases.

"""""'• 1>"t« opposite to the line

a Per°*i« -we^blXTni^^^^ P^T'™ ««" «™,™„
employed another to do ;

'TTto hold ?l..tT"'®™* **"" ^' ''^ """""""
man were contractor or servant mad. f 5 «^ 'I""'*'™ '''"'*''" »
his employer." ' '"*'''' "> ^ffetence in the liabiUty of

thatTmrte"fth7,itS,i\78f^'
-d ul^^^^^ the view was adopted v..„e.p^

he definitely authoS^orIhat^re rthf^T"", *" '^"^ »<=*» ''^ich .t ^r^^,"^
permits, l the wo^; of tr^^^Ct^v "'•l'' ""'15""=' "'^"'' >"
fusion in all things if you we" to slvfh^f J "'""W create con- o„^„„,
others for the execution of 8n<-l,.„ f^ ^ "" ""^ "^o employs Lord

the employment^l^™ riZ t?J ?' IH ""^ *''» '» » P»rty to «'«b„rjr.

be done^a^fulirard wenftl"':X'tf/:^,r,^^ '"e th'lng^will

persons to perform the work but tk»f k . " Pradence, proper

• . to inti^KMc from time to til 'i
" ""^"' *" "^ligation

was done costly an" proLriv Z h"
"''" '".'^''"'i'' ">«* that

rightfully and pro^rtyl3ttdo':tt'~

^eKroer/oiSr*''^ '™- ^^"^--'o, tirtSeCs

A hitg fhretrthe'^r:^":!!,: tTrl'"? 'T.-n^-* ^
«'»-—' -» '

materials were to b^e furSS by r l'^*^ %"; '^ '^ "I''''; " Jhe *"•.-»».

quantity of lime and placed it in he Id'. ?k'
7™t .brought a

was driven against it and unset rLr '^u^fT^'^^ "^""'"S"

" Per Ev™, C.J., I B. I, P. *« P"""?!" " .ubstituted u the basis of the doci.ion.
3 I>aT*ielv. Metropolitan Ri,. Co L. R r. H f «

I
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Lord
tonsdale.

Ciifle re-

collected by
Buller, J.

satisfied with the opinion of ray brothers." ' Three cases were reliedon—Atone v. Cartwrighl,' Littledale. v. Lord Lonsdak,' and a case
stated upon the recollection of Buller, J. SUme v. Cartwright was a
case of injury done upon the land of the defendant's* principal, and
by the principal's servants

; the actual decision being that an action
niust be brought "against the hand committing the injury, or again.st
the owner for whom the act was done." » A case that proceeds on the
assumption of the existence of the relation of master and servant is no
Buthonty where the relation of master and servant does not exist."

The next case is liukdale v. Lord Lonsdale.^ " Lord Lonsdale's
colliery was worked in such a manner bv his agents and servants
(or possibly by his contractors, for that would have made no difference),
that an injury was done to the plaintiff's house, and his Lordship was
held responsible. Why ? Because the injury was done in the course
of his working the colliery." The acts done were on the property of
*

I- ^
""*"'• """i ^^^ "Jone '1 the course of working mines (for

which purpose the land was occupied), and were in the nature of a
nmsance interfering with the property of a neighbour. If the workingWM by agents or servants in the method prescribed by the master, a
difference of the rule apphcable is apparent. For the reasoning
proceeds from the relation of master and servant to a relation not
that of master and servant. Its vaUdity is therefore dependent on the
identity of two relclions

; and this identity does not in fact exist.
The case is accordingly distinguishable from Busk v. Sleinman ; and
the decision must be sustained on independent grounds.

The third case was one " my brother Buller recollects." ' "
It was

this
: a master having employed a servant to do some act, the servant

out of idleness employed another to do it, and that person, in carrying
into execution the orders which had been given to the servant, com-
mitted an injury to the plaintiff, for which the master was held liable."
The facts as given are very vague. Assuming that the case was well
decided, the relation of master and servant is stated to exist, a relation
that may be sufficient for the decision, and which did not exist in Biuh
V. Steinman. It would also be nece&sary to presume an authority
empowering the servant to delegate his duties."

Other cases wer« referred to by the other judges, which may be
1 B. * p. 408.

'
? o"

?'4'*" ^'^^ P*^ Kelly. C.B., IfViV v. Bameit, 3 Ex. D. 32, 40.
3 I B. A P. 407.

* " He faired nnd dismiBBed the colliers at hie pIcaBure," 6 T R 411
6 Per I.ord Kenyon. C.J.. 6 T. R. 412.
• •' The rektion between muter and serrant a« commonly rxempliiied in actionn

brought agiiinKt the maitter is not sufficient "
: ner Eyre. C.J.. 1 B Jl P 400

™-' ia *
A

'""
.J''™

';""'
'? "•I""'"' »• *"' »/ io»«rf"i< V. LillUdali in 2 H. Bl.

ill..
2JW. and is on the |ioint that a peer of ParUament. having pleaded in chief

to a biM cited ag«m»t him in the Court of King's Bench, oannot afteriyarda assign for
error that he ought to have been »ucd by original writ and not by bill. The factimhnwfv.r 1^ ,.„lle< ted from the pleadings set out in the report. Those in the text

I hyre. C.J. b. judgment in fit/*A v. Steinman. Sec note to Jordteon

may.

pir

wcver, tie c _
taken from Eyre. C.J.',, judgiient in Bmh yVsuinnan'
Hullon. ,li-, B,u Co., ( 18UII) 2 t'h. 233.

» 1 B. & P. 408.
9 " If I select a iierson in whom I place ccnfidcnct

I.OHI Ciiiniibcll. C.J.. Sadirr v. Iltnl„t. 4 E. 4 B. 57.5.
has been deBnitcly decided in America. A nervaiil, not having exprcai aiith"oril"v"tn
employ other servants, engaged one C to assist him in moving a crate of croclerv
rhroiigh the negligence or inefficiency of (1, lombincd with careres.ness of the servai'ii
himself, the crate was overturned. Held, that the employer was not liable
acts diMic were outside the servant's authority. Jciccft v (;rtnid Trunk III/ (

', can he employ another T

This point, if it needs decisiiui,

1 the
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tlTotthl'ISl^d.°^I:
^'""' •'>'.""'»»'» « »«ente under efficient con-

aelendanto and causing injury to the plaintiffs.

ordina.;TensI' ^TZr.f'Vrf. "{ ">' ""'-burner was, in noSp„i.l,»..

™ tt.^ .^' .. f^ '"' "' """ Jefendant. There was no nuisance '"«'•''' '•

at all%tl L h^'
''"^' /^ «»« ™ not on the defendantTfand

*"'"'»«»•

part^?w;ii„'thr
""',*ort pound:. "All the sub-contracting JuHgm™t of

Ksofa^.»w .Tf^^ °' "'.•' "lofendant." This is almost the H™Vj.i"temis of a statement of the proposition that a person is answerable for ?r*
'

a™tK r'"l'\*''%''='''™*'™
»f "ork ^hich h^Z :m,.^^d'^'""""•

words" ^Th, i""*"'/" '*".**' *''° »»™ proposition in dik/ent

derived is th^^^ " 'r"" ''t'""
""= "''ol'' »"hority is originally

Ibis position has long since ceased to be law ; thoueh two NisiT Zv Z^'3'^fl™^''""«'''«^™«''-*io;,toit*'
*"" ^"'

subiect to heoS^' /''™1'"*'. *'«' o™*"! ™«»«^ "W-'h were«„,

St The hri^u"^' ""P'T"* * bricklayer to sink a sewer in the ^fe

ant S FH^K u
.''"Oklayer was not the servant to the defend-

»«™.j .
"'^°™"^'' '* reported to have said : "It was the rule ofZ^' "ffirbl "V ''"

"""'''''r
'^'^ ''- by'thTdefenSt^'

frZZLv ffS/^",™ r= .*•" '^»*' "o-'d tb» not differ

note T"V^Z '

*'"'i
""^ '"' t*"^ '"Stained. But the marginal

Md in Vb. Iv.^r" T?'T * t^'desman to do any work for himand m the execution of it the tradesman or his servants bv tS
li&TthtMu^ ""^ f •""' T' *"" P™™ ™^Whem
by the case L riZtS""* 'i"'?^''

"^?''"=*" This is not borne out

inran-ect ^
' '

" ""*' '^ '""S since been held to be

C^.'^Ve'^daSof^^^jriw""?™^- ^'?' '""^ WatemorHM^O^,.
converance of lr*r 0"^'' P'P^'V"" to lay down pipes for the WatLonJon
conveyance of water through the streets of the city The Dinelaver,'

^'""^t.

Zn«r "'u
•"«"«"""

i.

^"l ^«"» EUenborou^gh he dTrthe
'^°-

plaintife could recover ; though no reason is given.

" It is bui a 'jvL^^ ^-
^'T""'* »""*"« 'o this decision, says : Ma„,e. J.-.,

and he n»4ic.r "^^ '
""' ''P°^ " ^^"'^ "^^ unsatisf^to^

;

™'«"'™'-
ana tne particular circumstances are not detailed

"

B«*v!s]i„r^.'r?..''%™'"^'^'* altogether independently of M«v.™b V. ktetnman, and, therefore, lends no support to it Defendant ^™»*-

sTf .^trP"''"'' "'i*'""^
-• °«"''» '"^ bfs les.ce, who, for aCt

^upv in orS^rT^ "^.^^ """""w
'"='"8 ''""Sl't had'ceasTLMcupy in order to have the house thoroughly repaired the reoairs

tTe'dt^aU DTd'°l\'^jT^'''"''^''"*'''-P«""ttdeZ^^^
authon'tv on A T "^ ^^ been remonstrated with by the local

ment t. h A
<'«''.8««>''s state of a cellar-door opening in the pave-

Zr ,'), '? P™""'"^ to take care of it, and had put some bSardsover the cavity as a temporary covering. These got displaced "the

.,
> I B. 4 p. 410.

Jupinaaso is a notoriotiiilf untnutworthy roportep
* 3 Camp. 403.

;«

1 B. * p. 408.
» 6 E«p. (N. P.) e.
« 4 t:. t B. 670.
" II C. B. WJ7, S72.

' 4 TaunL 649
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Laugher v.

Pointtr.

nZ ff n
""' ™'"

^'l'"^ •'"rt- The C«urt held th«t theplaintiff could recover, for "the defendant takes on himself theserepain, not a, the agent of Danieb, but aa the landloM ofZhou«^
therefore the fact that he had an agreement about it%iEh a tWrdpereon became mmaterial. Neither of the gro>mdron wWch E ^ vAto„,«<,„ waa decKcd-that aU the sub-co^Tracting prS w^^^ inthe employ of the de endanta ; and that the case wi m"hin The nu"

InButh V. Sleimmn, Heath, J., says :' "Where a person hires

thotfi^lT" T^""^,
a job.«>a„hLn is «=„t with itfthe pe^who hires the coach is hablo for any mischief done by the coachmanwhile m his employ, though he is not his servant." WisZSthe point raised in Laugher v. Poiruer.' At the trial AbbotrTjdirected a nonsuit. A rale „iW for a new trial wasCnted On the

^rK'""' "^' "f^Ponsibility is not confined .» the inSaSmaster of the person who committed the injury, and that the Sonmay be brought against the person from whL^hrautt^rity fioTs todo the act, in the negligent eiecntion of which the injury hw arisen "'

mZet^"""^ being esUbMshed, it was arguld^ihlTt Sty

S;,K1 J f^ '^'"!!°? ^ ^o" *•»* tbe owner of the horse wouldbe hable
;
and (since "tEe Uw does not recognise a severalUaSv

Si^^dZLSTo XeK;;e-Tnroiii=^^^^

managed that other persons are not injured,'^and tlat wheX Ms

except th.t the horses Z7^.^CZj ^\Tio:-^.:^'-'''^^;
Earl 0/ Lomdah T. LUOedaU, 2 H. Bl. 207

:

Sto« V. CartmiyU, T. K.411;
BvUer, J.'g, ease, I B. A P. 408.

> 1 B. * r. 409.

» Per Uolroyd, J., OB.* CM7 '' *"^^ *~ ^- * *• »»». ""y be looked to.

IN. P.) 203 , JMa, v. -firallSriSj!^ '| f^J'
'^

^
^"""^ ^- "''W". = ^V-

' (1828) 2 Mm. * Kj. (if a, j^ "• • '^ t"- »»8.
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ttCn™ tl'-^t 01 t'^
^'''''' " '"o-"* that '. they

view of Littledale, J.,^ AlZ^rr)' ^.?™™.'"'" Job-hor»e,, the e^,^.,.
view of LitlJedle,-

J., ^i •Ahho'^^CU-^rill^rh 't^"""'- *"> ««—

"

quite «ati.factory; an/thSrSfiV ^'k W'"' to U8 t^ be Ut.wllr.J.tW a penon i/ liable forCy XTS' ? ''™'''''"«'^'' («., I'."?

'"''""•

another pe»on, in carrying "nt^'e"^u^^\rr' w*"" ">« »«« ° i
P««onh«,contractedtoil„r^^"X*'™ '\'

"'"'i''
"«' «"'«'

of his own servant), " uDon ^liil ;
"
"""* "°* ™8™ly for the acts

fo.J^e «ts Of perins'^:^^^^^^Z^:^ ^ l^

the baml feU and injured the pteS Tl,
™ ""' '*'''''' '»"«<!.m» whose negligenoi earned thrSj^ Zt "f^™'

"« tk"* the'
warehouseman, or that at least the 00^(1^

""t the servants of the
Denman, C.J., considered tha^ "\ 'j"?"?" *" for the ury.« Lord
whether the ^rter^, whose ntlifl

"" ^'^'^ '" 'l"^ «*«« been a^ed
the servants o1°tbe iehnZ^tlTLT^Z'"^ ^\"^'^''^*- «''"
found m the affirmative." iitUodaTe I t'^u

'''"'y ™"W "^ve
mindtherde he suggested in ii^^t'i'iw.r„'''''^,

having in his
piade "no difference whether them^^ „Zf''T "' "P"""" t^at it
injury be servants of the defendaS p^ bt ,uf*^^""' "'*"''"" the
to the warehouse by a person emnlnSi?^!'"'? ™8'^' " •« brought
jury taken Lord DeL.ff:Tenfcl„''L*J^ defendant." Had fhe
of the decision. It is nerha™ wijl, ? "'' ''""'''t »s to the justice
the men were not the se^^^rofXwfir™ *" "^ '"'''«' "O'^. thS

at varianoe'lith the current:fTuttSv"^^T V'^r**
-=-^ '^—

commenting on Ra«Me«m v. Jl/«'.„ri„ S^?^.'
^"^ Denman, in "»"•-..» th.

The work was, in effect, done bv tLlfJ'^''"J- ^^'^'' »ay«
: T^warehouse : if he chose n.Zj ". ,

'^<^^«ndant himself at his own JS"* .

the day, he ^il:tZkZ^'^^'^^^ P«ter. to hire oL^ °°""""" "•

porter while under his conteol '^ (wlro^ ,
" 'T^ ^™» •>? the

the case accords with the later auttoS.' " ""' J"'"" "' "^''.

» (1840) 6 M. ft W 4!M» It
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MiUigan
Wdfr.

Martin v.

Ttrnperley.

Bnpstmv.
Cuhill.

Millifan y-Weigf' mark, the first recMlion from the doctrine
«dv»nc«l by Littledale, J., in fjiughr v. Pointer (of a special rule
attributable to real property) and adopted by Parke, B., in Quamian
y-fumeU Referring to the latter case, Lord Denman, C.J., says :

It may be another question whether I should agree in all the remarks
dehvered from the bench in that case ; if I felt any doubt, it would
be, whether the distinction as to the law in the cases of fixed and of
movable property can be relied upon."

In MiUigan v. Wedge,' the buyer of a bullock employed a licensed
drover to drive it The drover employed a boy. Damage was done
by the bullock through the boy's carelesa driving. The case was
argued on the ground taken in Bmh v. Stonman-" the person fromwhom the whole authority is originally derived, is the person who
ought to be answerable, and great inconvenience would follow if it
were otherwise -but the Court adhered to the opinion of Littledale,
J., and Abbott C.J., in Laugker v. Pointer, confirmed by the Court of
Exchequer in Quarman v. B«rri««, and held that the drover was "a
person carrying on a distinct employment of his own,"» and that
unless the relation of master and servant exist between the owner of
the bullock and the licensed drover, the act of the one creates no
liabihty in the other.*

It was sought, but unsuccessfuUy, to bring the facts in Martin v.
Temperley '^mtbm the rule in MiUigan v. Wedge. The owner of a barge
hired two hcensed persons to navigate it ; by their negligentmanagement
plamtifl 8 boat was injured. The distinction was taken that in MiUigan
V. yredgethe drover was pureuing a separate trade, while in iUaffinv,
1 emperiey the men were merely servants selected out of a number Umited
bvActof Pariiament, among whom "the defendant had the power of
selection, though from a limited number ; and no case has gone so far
as to decide that the person hired ceases to be the servant of the person
hiring if he is necessarily selected from a number, though limited " •

Ihe decision in Ramon v. C«iii(' was entirely on the ground that
the relation between the defendant and the person through whom the
mjuiy occurred was tiat of contractor and sub-contractor, and not that
of master md servant. Defendant, a builder, was employed to
alter a building. He made a sub-contract with a gasfitter, through
whose neghgence there was an explosion which injured the plaintifl.

Ii'i°."?„j i' "li?!"^'
'PP'".''';' "» pi*"" "he" tke necident h.ppened wa. . publicwjy

,
and Lord Benraan said there wa. eridenco to go to the furySShether the wisomwho eai^ed the m„hiof were the »ryant. of the dllendant, employed by hliTS dthe work m the parhcular way th.y did. No doubt > man miy maintain anSon f"an injur, negl.gontly occasioned to him in . place where he UwfuUy wa. °tTh.°ta°and m .omo mstance.. and under some cirvumatance—a. in the much-conte.t«dcZ

, ,«°f'i^'Ji?"' "" 'I-lnggim-in places where he waa treapaasini!."
1 12A tE.737,perLordI)ennian,C.J.,740. » 1 B. * RTner^ke J 41(1
> PerLittleda:e,i.,i«u,farv. Po.a(,r.6B.*C.0M

'" '"^- ""«<»'«'>•'•• '•I"

. ,* ?" .'?"'• <'«'*»«*-». V. Pamiu, 12 C. B. 304, whore commissioners under .ii

La.^ H'ir.l," , M
""*' '"^ "° """"S™"'"' »i"> steamboat proprietors to pro.i.1,.boat.. Held, that tile con;ra,,„oners were not liable on the occiironcc of an ac.idral

^^rSplI' "" " °° "'^"' '""• '"'' ""^ '°' """ *" «l""i''™''

• 4 Q B. 298. SJnfcr r. il„„nau, u N. Y. 138; «I»o a ouriou. oaae whcr,-defendant, an "ndertaker, wa. sued for damage done to plaintiU by . earriS i*. 1proce|»,on omed by the driyer i the driver wa. held to hi a .ub-eontraotor : &i*,
J^ftci,«.,6 Rob. (S. a N. y.) 31)7; 3U How. (N. Y.) Pr. 467. Th.Seotch C™rt . f

= Tia tallewm, J., 4 Q. B. 310. 7 (1842) 9 M. * W. 71a
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and cannot be dlting^^Vmih^' ''^"'' " '''""'"y '" point, f«I»"'i»"t »"

and Mrvant mint ceawwhen the rel.tinn^r.„B
"'"'" °' mwter of m™u., .„d

other person than the mwter of .L ^" ""**'"'' ™'"
:
and no -"•"

.implo ground that the ZT^ntt ,T "«'™"'/»" he liable „„ the
theaetof anotherTooi^enuInSVathLT'™''' -' """"'" "'"' <•'« ^^
with the n«.tcr;wh.Td^ „;V™l'^r"7'*""«'"'""™»''^
.orvant at all, i, not theZv »L i!^ ^K,"'»J'™ "' "»"'" and
theocc..i„„t^„i,^^V^h^f.X^^J^'«d hable.-" Parke, B., take,
reference to a difler^Tru e beirtnn^

I-'t'ledale, J.',, doctrine with
property. It would Lem that o*„ tff."^'"'. f "»' »"» *» n«>™ble
t«inable'again,t the IbSddef^femnW,''"""?''

"l*""''"
""« ">«-

their «rv?nt. were d,.e"Sredt:S^E' ""'•»« "-e plaintiff, being

one Palmer to make a drain XlT''"* ' highway employed"™!
in con«q„e„ce of which" he oWnTrt J"'"

'''" ?°™' ™ *^» highway,

whethertherewaaerdence th^ the^
7'^'»''^?^ The quegtion wa

of the nuisance on tC™d" ' tLr^^T,! T"^'"''-^
the placing

ea« i> important a. aho^'g »„ anJie?^ .^''
k

*'"'

V'""'™ The
controverted doctrine of BfrAvS-^

not to base the decision on the
and more indubitabre .mund thatfR^T"'/"'' .*". P™'" ">« 'i^P'"

in -lation to^S;Crtrv, Uhe*^
""^^ ZT^-^ act was done .«.,

not liable. "OnHSl ^feln.?"'""
' ^""^ tf

'<> *•"« defendants fl^iak

i««jferv.P^,«e,«(rnwWchtheon?„'i '"^
,^°'^ P,^"'^^",

C.J., "to
and Littledale, J., mmt bftoken t^CrJ^" r'*'' ^^ ^°"^ l^'^t^'den
V. Murray,' Oua^manv^r^i^ t^f?'™ *''%"?T*' '»'''• *••««"»«
Cuftto," it see^Trfeetlv "C'fl. »

*"" "•
"^f'**'''' ™d *»/»<« v.

tractor to do TOrl^TfthL-Tri »• 'r'"
"" "'dinary case, the con-

not to be oomid^^d a^'-rseSru/r- ''' '^"'"''°" "^
" ""^k] is

pendent business such as thl cL •
' P^""" "*"y"8 <•" «" inde-

employing to per^o™ wo^ks XkTh'rr u ^T '""^ J'«««'«J '"
selves, and whVwas knoTO to^M tk. ^ u ""

"i'
''""'"'<' '" them-

We have seen^.f tt? • ,
" ™'''' *» performing them "•

was decTdld- Lt tl pe°Z"lr™.^ °" ".''''''• ^' - «'^'»»«''

originallyderived s theCZ, wTo T.^U IK^^"'' ™""'"*y '»

on nearly every occasion nTtl,-,. ?"" *° '"' answerable-has,
reflected on ^ ° °" '''""'' '* ''»» hcen alluded to, been

daJ,jyfrupftLL"^„^wIe?h^
of fixed property he must take care tW hlf

">»" '^'n possession i- < -V. W.
managed thit other netsons »~ l^t j

property ,s so used or ""'"
' (IM.^) . C B 578

^ ""' '"J"'*''' ™d that irrespective of
a (1840) 7 Q. B. DUO

'

' "" Cn-wiwell, .J., 593.
" » A. t E. 109 ' •'' ". * C. .547.

' 12 A. ft E. 737 " " M- * VV. 4!t!>.

» For Scotch cases s*fl v.-.ft»,y „ r^- ,. « !> M. & W. 710.
(is™, 18 d™,:;'^.7„^* ;^^»». W.2iud™,„p„^ eM„„,.r,,,„,
^,;',7^'j,^|^^^™-«..7.M„c|;irm?. ^''""^''' "• *""''»• 3 M«Ph. 121. n„,i

1(19
,
«<,».^ V. ^'^Lj^lN^y' m','""!

":,'" *" "*"«;* V. .<i4on™„„. lor, P,, .St
S. C. H. 148.

™».
» "• 1

.
4J.1, an<l n ( „„«dir.n mm. Kmrmg v. rtji-,.. I H Vm.
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Rolb, B.'n,

lodgment.

Aptiy ition

olth, .itleto

the oiu« of

tval property.

Power of

removing
contractor's

workmen doea
i^ot render
employer
liable.

Knight V.

Fox.

whether hii property be managed by hie owu immediate eenranta or
by contractore with them or their eervants. A railway company
contracted for the conitruotion of a bridge over a highway. The
contractor'e worltmen negligently allowed a itone to fall, which lolled
a peiBon paning beneath the bridge, Bolfe, B., delivered the con-
sidered judgment of the Court of Exchequer—Parke, B. (who had on
Mveral occasions ezpresied approval of Littledale, J.'s, suggested
distinction) having been present and taken part in the argument

:

' On full consideration, we have come to the conclusion that there is
no such distinction [i.e., between the liabilities attaching to movable
and the liabilities attaching to real property] unless, perhaps, in cases
where the act complained of is such as to amount to a nuisance ;

• and,
in fact, that, according to the modern decisions. Bush v. Sleinmm must
be taken not to be law, or, at all events, that it cannot be supported
on the ground on which the judgment of the Court proceeded. In
some cases it niay be that the owner of real property is so responsible.
" But then, his habiUty must be founded on the pnnoiple that he has
not taken due care to prevent the doing of acta which it was his duty
to prevent, whether done by his servants or others. If, for instance,
a person occupying a house or a field should permit another to carry on
there a noxious trade, so as to be a nuisance to his neighbours, it may
be that he would be responsible, though the acts complained of were
neither his acts not the acts of his servants. He would have violated
the rule of law tic vtere luo trt alimum nan ladat. This is referred to by
Cresswell, J., in delivering the judgment of the Court of Common
Bench in Rich v. Btuterfieli,' as the principle on which parties possessed
of fixed property are responsible for acta of nuisance occasioned by the
mode in which property is enjoyed." " The wrongful act here could not
in any possible sense be treated as a nuisance. It was one single act of
negligence ; and in such a case there is no principle for making any
distinction by reason of the negUgence having arisen in reference to
real and not to personal property." A subsidiary point, decided by
Seedie v. L.itN. W. Ry. Co. should be noticed. By the contract for
the construction of the works the railway company had the powir of
removing workmen appointed by the contractor, who was yet not
considered under their control. We must conclude from the case that
a provision of this description does not make the owner of the property
responsible for the workman's negligence.

Another proposition involved in Reedie v. L. <t N. If. Ry. Co. is,

that the rule of Respondeat superior is applicable only to the immediate
superior of the person who does the injury, and that there can be no
more than one such responsible superior for the same subordinate at
the same time and in respect of the same transaction.

In Knight v. Fox,' which followed Reedie v. L. <t N. W. Ry. Co..
the distinction was taken that the contractor was the servant of the
defendants, as he was paid an annual salary. The defendants had
entered into a distinct contract, by which their general servant hail
specifically agreed to supply scafloiiling for a fixed sum, independent
of his general salary. The accident arose from a defect of this scaffold

t " That means » nuiHance ay conncct^id with x man'a houae or with hia iixij
p„pTly," pr l',rt., I)., Ktr^-jhl v. Foe, S Ka. 7i4, Bi.ll, J., m Tic £«r™„,„,
10 P, I). 101, weenia iinioiuwioua that the viowa „f I'arke, B„ in QuamniH V. Bvrn.ll,
have been aubverted by aubaequent deeiaiona.
»4CB, 802, 3 (l81iU)SEi. 721.
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'^'™"'' "' *>«"'"' ">« admittedly general ,"».""',*"''

S^/" .„d" "3'^i"'.K "t ««'ins in the character of f .ub.
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ffc^ZT^ p .''"' *'"' ''°'''' ™ •>» own individual account "
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street* fur the puriKwe of laying eas-niDes Th»r« K.;.

?P^ boJoMothcr.
excuse for brealang open the strceta .^r» Jr"- ,'•«'•« "o legal ,,„ ,h.„ ,„

PubUc nuiMnp^ A„ . J . i • " "'"'' '"TOlved oreat ng a«nunl.»(„l

taken that th„;.,, .t"'
"",""« happened, the objection Sas "«""'

traitor, Tn*l,r ,T ""I
",?8l'?«"ce o' the servants of the con- """'tractor.. To this Lord CampbeU said :

" Mr. Jones areucs for a nm «*"»=««<*"

C^lwe'^foSj.^rf"'""''' ™"""'i
*"»' '" """-^ "™

1 ml^b^gr"""'responsible for the act of a person with whom he has made a rontr»rtI am clearly of opinion that if the contractor doesZ tTng wUch he i^

ffitTi^f i
^.^7'°y" '' ""Pon-ble for that thing as if he

In fili .1.
l*'*«>="y 'PP"™ of the eases which have been cited •

In those cases the contractor was employed to do a thing ^Xtlv Wui-

K^ „ f 1 i!i

'"'P'oy*' the contractor to do, and, that beiMlVw ul

Z/^t'rf^ '^
"k"

" "'"« -" e'Jm;"ed''f3 a™mtytthat act, merely because there was a contract between himZd the

cCcurr?"*"""'^
"'""''« *" "' '^ "- '»''"'" The^t of thT^urt

.~ '/"if•S/"''
" ^'?*<'"»' the defendant contracted with a builder to „. ,^

r.,S?^
fhe County Court judge at the trial said :

• " If the iurvshould be of opinion that the workmen, whilst they were on the /andby the defendant's permission, had from want of due care™j^d the
' i.e..perAlder(ion, B., 726. a (ig'-niir R SB7

(ISM) 9 Ex. 702. , it.,^ p„^,, g ^^
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SifW V. S. £.
ttg. Co.

Hired plant
or material.

plaintifl'H prupwrty, or had carried away th« plaintifl'i materials, the
defendant would ho liahle (or thoM artii." This was held a mis-
direi'tion. Parke, B., said :

" I am dearly of opinion that no action
would lie affainst him unless Ae carried away the materials himself, or
unU«sB that was Uonu by some servant authorised by him to do mi as
his servant."

An attempt was made in Sadier v. Htn^k * to carry the reasoning
applicable to independent employment to an extreme by treating
as a contractor a common laoouror employed for five shillings to
clean out a ditch. To this Lord Campbell. C.J., answers:* "The
defendant might have said :

* Fill up the hole in the road, but not as you
are now doing it, Inst when a horse goesoverthe place he may be injured.'
Pearson was therefore the defendant's servant, and if so cadU quaatio."
Tho practical effect of this decision—though this is not absolutely
expressed—is, that the whole circumstances of the emplojrment must
be looked to, and that the real effect of the actual relation existing
must not be lost sight of, by seizing on the circumstance of a special
payment or a special term, such as a provision for supervision or for

dismissal, that does not go to the root of the relation.' In short,

as CVompton, J., put it, the question is,* " Whether the defendant
retained the power of controlling the work ?

"

Steel V. S. E. Ry, Co} is another illustration of the principle.

The work being done under a contract and no negligence being shown,
the fact that the defendants' surveyor directed the thing to be done
was treated as an immaterial circumstance, there being a contract
regulating what was done.

There is no liability on the part of the owner where plant or material
has been hired (and with it the men who have charge of the working
while in the use of the owner), when an injury occurs through negligence
while in charge of the hirer;* and it has been decided, and is self-

evident, that where such an accident occurs and the owner's men have
not ascertained for themselves the safety of a direction given to them
in the course of the work, by the person entrubted with the duty of

1 <ltiM) 4 E. & B. 070. See Martin v. Ttrnptrley. 4 Q. B. S12 :
" It in Mid that a

difference uHmb where the workman in paid bo much (or doing the whole Job. But
the defendant might pay either for a given time or a giren work ; and the men hen-
wore aft iimoh under tne defendant's control aa a gentleman'o coachman in under thai
of hiH maiiter." C'p. Donovan v. Inning, H'Aarton, and Down Conatrueiion SyndkaU,
(1H!)3) 1 Q. II, 0211. and the American caseH. ilortjan v, Snilh, 151) Mami. A70, >inil

Charlock V. Frcel, 12rtN. V, :W7, where the test queption in said to be. Had thodofcndimt
the right to control in the given particular, the conduct of the peraon doing the wroni;.

> As was said in Cuff v. Newark and New York Ry. Co., fl Vroom (N. J.), 17, cit^l
in Bigelow, L.C., on Tortn, 654 :

" The point of inquiry was not under what circum
Btances was the owner, who lets th« particular contract, eACinpt from liability for tlm
ncxligcoco of the employees of the contractor. The quoBtion of liability dej«endfii
upon the relntinn of master and servant, incident to whirh was (he jwwcr to select Ihf
servant, direct him in the performance of hin work, and to discharge him when fiiuml
incompetent ; and alio the duty to so ctmtrol hia acta that no injury might be done U<
third peraona." * 4 £. A B. 878.

s
( 1856} 16 C. B. 550. The head-note of this ease is incorrect. The ground of ih'-

decision in that If the direction given by the company's superintendent had bi'cn

obeyed by the rontractor'a men, the domage comi^ained of would not have occuttccI
;

see [ler.Fervis, CI., 552,

« IkinamH V. Laing, WharUm and Down Cowilrvttion Syndicate, ( I8fl3) I Q. B. i\2'.\ ;

(HdlUld V. Fumfaa, Withy <fr Co., 9 Times L. R. .')16 (C. A.) ; Murray v. fwrie. L. K.
OC. P. 24; HV/.V V. /?mc,iTimcsL.E. 172(aA.j; UnionSteamihipCa.v. Ciarid.,..

(I8ft4) A. C. 185, discussed by Williams. L.J., Marrow v. Flimby. *e. Co., {1898) 2

g.B.607.
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stipulation that work shall be done to thesatisfaction of the employer's engineer is not evidence of such anassumption of a nght to control the details and method of doing work

work by the sub-contractor or his servant.'
*

' Ifi/son V. CaUAjnian Ry. Co., 24 Sc L. R 540

Tim«. L. R. 433^ ^ * ^ ^"°" "- ^ ¥ nam , ?'T1,'",
'"''" '»• ' '""«' 23
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MAHTEIl'H l>tITY TO IllH HKUVANT.

Kllti"tohii '^i"
°''®" "*'** ****^ ***" liability <>( the iiuMter lor accident hapiwning

arvwitnot ^ •»'" wrvaiit hw been treated on too narrow a basin. Liability is not
bMMton*iiy traceable to principlen peculiar to the relation o( master and servant;
pH>nii«r it is rather referable to the wide common taw generalisation that where

fault ji there is liability : culpa tenet tuos auatorrs tantum ; and in
the absence of fault there ic, fmtnd facie at any rate, an absence of
liability.*

The law. it is true, in some cases fixee a sort of constructive fault
which carries with it liability even where superficially there It no
imputation of blame. Nevertheless the broad rule is that unless fault
is shown there is no liabiUty ; land that loss lies where it falls. For
example, the duties of an owni^r of fixed property, in respect of the
condition of that property, arise out of general principles that govern
all legal relationHhipe, and not out of a contract or any special relation
with the person injured." So, too, when we turn to those special duties
which the law casts on masters with regard to the safety of their
servants, while working upon premises, or with machinery, we see
that they are only a clasM <»f duties, considered more in detail, or on
which more attention Is concentrated as more frequently arising, that
fall under the principle which governs the master's relations to the
world at large that where fault is there is liability.

A common view is, that the liability of the master arises from the
contract made with the servant ; but the oontract is evidenced by the
terms of it, and the terms of providing against danger or accident
seldom, if ever, appear. Then it is contended, that the requisite

w'madi'iith
'**^' .*** ^^"'^ ***® object in view are implied. But why ? in what way ?

the servant. ^^\ *' implied, why is not every duty from the master to the servant
implied ? Such a method of interpretation will extend the law of

contracts indefinitely, and will cause needless comphcations in what
is, after ail, a simple matter. The master is liable to the servant
in the terms of the contract ; and further, he is liable in respect of

those occurrences which take their rise &om the existence of the
contract just as if no contract existed and the rights of the parties

were regulated by the general rules of the common Taw.
For example, as regards the liability of the master for his personal

negligence, or for the condition of premises or machinery, it is com-

1 Cp. Pollock and Maitlud. Hist, of Eng. l^w, 2nd. ed. vol. ii. 528.
s rtrrier v, Treponnier, 24 Cm, S, & R, SO, 101.

View that
the moiitcr'a

liability

arises from
the t«rms of
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r^ ""
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o^Zn /''."""J'"''"'*"'","''
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""*'""•'' ""'" " """ »" "' ''-^ I"''™". »"'! »« ti-y

h^d to .2,r .""'"P"""""" ""'"""ration for the one, they rau.t be

ui ?h.T.» """""'k '"- """: "'«"' '«»''"" ">» other. Or. to

1^1. L^f, T7 n""*?'."""™.
""• **' P«""n>Pt'on» ra.de in

«^rt ?„7h.*
' "'"""S-J breach of duty by the m..ter to the

by evidenee an «;tlon cannot be maintained bv ,. servant against .master for mjury -uffered in the cour-e of hi, cmplovment r^liat i.

of .tatutory nio<blic.;ion BeannK i„ mind these cautionC then,we have now to consider those ca»0H which worii out the duty owing

«lt^^r {•"" "*""
i" "•T''=' <> "' "'" ''""S'TouH condition

of property, m«;hinery, or toola, ««[ (2) of his owl. iM..rsonal negligence.
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BryAm v. SUu»rt.' first authoritatively elucidate this principk. In

I..,.5 J .' . ?• '""jmratine on Ur.1 Cran.orll,', .I»lcm™°-1" 1? i. Ih^

=« 2MMq.{H. L.8o.)8o.
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PaUraon v.

WaUaee.

Two propotii

tionii tti De

MtabliHhed
fix likbility.

PatermM v.

diMiiHsed.

Dictum of

Urd
Broughnrn.

Lafroy.CJ.,

in PfMa V.

PlunkeU.

Paterson v. Wallace, the cause of action was that the husband of the

punuer had lost his life by reason of the masters' negligence, in having

carelessly left a lai^e stone on the roof of a mine in so dangerous a

position that it fell on the workman while engaged in digging out coal,

and killed him.

The House of Lords held that the pursuer to succeed must establish

^ two prot>08itions. First, that the stone was dangerous owing to the

negligence of the master ; secondly, that the workman whose life was

forfeited, lost it by reason of that negligence, and not by reason of

rashness on his own part.

As to the first point. It is good law, said Lord Cranworth, C.,'

that if
" the defenders' manager had failed in his duty in timeously

directing the stone in question to be removed, it would afford no

defence that Paterson [the deceased] continued to work after the orders

for the removal of the stone had been ultimately given."

The decision of the House of Lords turned on the fact that the case

had been withdrawn from the jury by the Lord Ordinary, who himself

decided the fact against the pursuers, that the death was occasioned

by the workman's own rashness. The House pointed out that the case

was not to be disposed of without findings by the jury, and indicated tht;

issues that must be submitted to them. In the course of the argument.

Lord Brougham remarked :
" Workmen in mines are proverbially

reckless. This makes it incumbent on the masters of such men to be

more than ordinarily careful ": a dictum probably based on the opinion

of the Lord Justice-Clerk Hope, who in the Court below said :
" We

have had occasion to lay dowij the doctrine that mere rashness on the

part of the workmen would not exclude a claim of reparation if the

employer had neglected his duty." ' In moving the judgment of the

House the Lord Chancellor notices this :
" It is said that by the

law of Scotland the master is bound to provide against the rashness

of his workmen ; and I see in one of the learned judges* opinions an

expression which might give countenance to such a notion. But with

great deference to that learned judge, I apprehend the proposition

is one which, as matter of law, can never be sustained. In England,

in Scotland, and in every civilised country, a party who rashly rushes

into danger himself, and thereby sustains damage, cannot say to the

master, 'This is owing to your neghgence.' As a question of fact

it may very well be laid down that that which would be reasonably

treated as rashnras in other persons might not be treated as rashness

in a worlnnan, if the master knew that the rashness was of a kind

which workmen ordinarily exhibit ; and that, perhaps, was all the

learned judge meant.'*

Some expressions dropped in this case have been alleged to be

inconsistent with the rule first laid down in PrieHky v. Fomer ,* and

in PoUa v. Pft*nJfcett,* Lefroy, C.J., is reported as saying :
" The decision

in that case [Paterson v. WaUaee] did not rest upon any supposed

warranty on the part of the employer, but upon the fact that the

employer virtually knew and was aware of the cause by which the

mischief which occurred was occasioned ; because the person to whom
he had delegated the superintendence of the mine was called upon and

warned, by the persons employed in the mine, of the danger to which

t lMarq.(H. L.8c.)7S7.
3 Referred to ia a note to 1 Marq. (H. L. Sc.) 753.

• 3 M. ft W. 1. « 9 Ir. C. L. R. 290, 299.
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with his business, in pla^e'^f beTn^,'"

™''!'te the work connected
h.8 servants, for the m^ter miZ\„

''' ""^ht be disastrous to
form the work," is noTi„co"lLt TtbT''"' ^'^""^"y to per?
personal hability for the secZg an effi L.

"»»*«' \in<le'easftle
of work any more than a trustee^s dutv r? ^°" '"* »PP«ances
h.8 investments excludes hsdTv to »m,lvl,

•"""'" '"''«"» '" -""Wngm their selection.' Yet if the ,nnr" ^ •"' ,°™ P«"""«' judgment
to .ork a. not -o„a^iy"sutbn''e';:;:rt';stt^trf^™

< rj^" "irh- " '
*

-^Vp 3.12
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Brydony,
akteart.

The decision in Pnteraon v. Wallace may be better appreciated by
' comparing it with Hall v. Johnson^ in the Exchequer Chamber. The

facts are almost identical. The second count of the declaration Bet

out that the defendants neglected to see that " the person by them
employed to see that the roof of the mine was made secure for the

safety of the plaintifi should be a fit person to be so employed." As
to this the judgment of the Exchequer Chamber ' is that there was no
evidence of such neglect, and that the fact that the person chosen was
negligent was not sufficient, since it was only the negligence of a fellow

servant ; and that did not import liabiUty. There was also a count

—

and it is in this that the likeness to Patergon v. Wallace consists—setting

out that " the plaintiff was employed by the defendants to work for

them in an underground passage in a coal mine which the defendants
possessed, which passage was dangerous and unsafe for the plaintiff

to work in, on account of the roof of the passage being liable to fall

down upon him while he was so working, unless reasonable and proper

care and precautions were taken by the defendants to prevent such
roof from falling, of all which premises the defendants had notice and
knowledge." The evidence did not sustain this, as it showed that
" the mine had been worked in the ordinary course for the last six

years." ' The distinction between the two cases is thus clear. In

Paterson v. Wallace, there was a question for the jury whether the

master had been personally negligent in respect to the condition of

the works, raised by the presence of facts that were consistent with

negligence ; in HaU v. JohtwOn, from the admitted facts, the master

could not bo presumed to be personally negligent, for " the mine had
been worked in the ordinary course for the last six years." The
negligence proved was the negUgence of a workman not shown to be

incompetent ; therefore the employer was not hable. It is true that

in Paterson v. Wallace, as in all the earlier cases, expressions occur which
must be referred to the very indeterminate notions prevalent as lU

the responsibility of the employer for the negligence of a superintendent

(this is true also of Hall v. Johmtm itself) ; but the real ground of

decision is, that there was an allegation of the personal ne^gence of

the master, and facts that required to be determined by a jury in this

one case ; while in HaU v. Johngon no such facta existed, or were

offered to be proved.

The second case, Brydon v. Steteart* raised the point of the master'ii

responsibility for defective machinery occasioning injury to workmen
while pursuing their own affairs and apart from the work for which

1 3 H. A; C. 589. > Delivered by Erie, C.J. s Per Erie. C.J., 3 K. ft C. 094.
* ( 1855) 2 Macq. {H. L. So.) 30. Cp. Tunufy v. Midlattd Rj/. Co., L. R. 1 C. P. 21)1

.

PUintiH WM returning from work in a " pick-up train " when injured. Held, that )io

WHS injured while in the service of his employer, " for it was part of hip contract thnt

he waa to be carried by the train to and from the place where his work happennl tn

be." The same point is raised by two Amerit^an caws, Oilighannon v. Stony Uri<-i:

Rd. Corporation,^ Mass. 22% kdA RutsfU w . Hudson RivrrRd. Co., 5 Duer. (N. Y.) ItK.

The former of theao in consistent, the latter inconsistent, with the Gnglioh caso. In

O'DonneU v. AUeg/uny VaOey Rd. Co., 69 Pa. St. 239, the principle was formul^il.-.!

that the workman has therightflof a passenger if he friToa consideration for bis carri.<i.'e.

Cp. AoM V. Metropntitan Ry. Co., 1 Times L. R. 2. The effect of tK< distiaotimi oiiu'ht

to be pointed out. If the person narriod is a passenger, tho carrier is snawerabli' for

any injury happtniing through a want of tho highest dogice of care. If he is a ttrrviot

thedegroe of care owing is but ordinary. If tli" worktiiimtr.ivel1inK was doing i-<>fi'r

his own purposes, and the right of the mast^rtoexact pcrformsncoof bervicw w,i.- in

Abeyance, toe workman is a paaHOser and not a servant ; Dickinmm v. Wt»t Knd

StTzct Ry. Co., {1901) 177 ajM8,.365 ; afcVaify v. Pennsylvania Bd. Co., 182 Pa. St. i'i).
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of the de3«n^T„dTfrti^i"™ efloctttally with the manager
while they were et^W the a^eZJ? °* *«;' o"^'"^^ oo.upation

;

decided tW the 3r wh^f?)!. P'^l'"'- ^'"' «"««' °« I-""!^

them up, even if tZ come 1 fl JL""" ''r"-™ ''""'"I f bring

.ndi,.Lwe™ble fo7theT4ii''of''histckr
''"'""' ^-^ ""* '" "'^

Ihe principle established by these cases i, th.^ uemploys his servant in a work of danl,^?- \ j
"''™ * ""^^ P'i""Pl«

care in order to have his tackle anST'i,^ ''?"°'' *" ''=»"'«' dae.«.t«l'^

condition, so as to protect tuL """"''inery i„ a safe and proper
as the law was exprS^by L„rf w™ ,'^.T'-™"''''^'^

"»^«.' »'
in the Honseof lSX- " All tha^T ^^'';'' I"*"''"'" S<>otch case
vide machineryBtZ proner or th

'^ '^"*^'. " ^'"""^ '» ''<> '»^ P™-
superintended by lZseUorhir»l,t"' ""1 *<> t»ke oare to have it

The obligatim ofT m^t^A?*™", '" * *' ""'l P™per manner."
structures fo? hisBe^a^t^: w^rk u?rdtsTt''c"br'^ V ^'""^ »'"' °"''"'°"°'
them, to keep the work whiohX^. . n''*"'""'''^'"™"'""".''^'""
.tmcting.inaLfecoXnth^Vtirsta'^^S r"^"* '" ^--k'^"'
of their work.' Neither is he bo™d ?n ft,™^f»l ^ " 7"^ """"'"" '^°''™ »'

lebi of tools or apphanL mJn^ v ^'''°™"P''''<«'P°'«iWe««"tr„.^t^^
" with tools and applir^whTch^t'.''"' '"T"''^ ^' ^^men
by ordinary care ffS^tTo ?f ] *''T ,.

""^ ^^ P°^^^ -""y.
and is no7,::^'„sMrftic2*nt""^^'; '^^^^^^
"The test is gSieral use"' and in .

„,.,/"»"'"•>" case it >s said:

duty was limited to P^viding m«hi„et 'wV' 't ""^'^^'''^
by pe«ons in the sa£e businL a^d3asZ Zh ^"^'"""Kr

""'"»? "".P"'
be used without danger to the emnl/v. " ?\^, reasonable care vdepWit

««,uiredofthcem^l„;:rtdTt'h"Lt^ftf4Si;t-^^

Ks^Steri 'ttrt^cTb''" ^"'^T'''^'-
»^^^^

---"y,f^«nrs:^.^b'eforTh:'^^

nuJe'j:r„:''tt''^rte\"r^„'St'"heX,T" 1 h"-" ^^ -»
"*"'""°'°-

«.d the test 2f fitJss Serf bv an a,l ""''*i
"' ""= '"'"-'™"t;

collected and passed in re^et ^^"„„tU ?."'"*
T""'''

*''«>' »"'

machinery, but to consfc wLir ^ "*'""' ™ '""^ '«>'« »«•
suitable foi the workTbe done 1 1 "l;"^

"° reasonably safe and
would use nnderi'ke cirTum^tan™. "T''Tf " "^™«bly careful man
view that general i^eisTS"fo al^llZZ'^tT'" 1" '""^

^^""f
»"

might possibly exist in certain traclefrtrr'^SuLriSLTTf !?•""'' ""'

h.m u to take due ™d proper olrettKiimS' '^'"'.°''l'«'("<'" 'll- 1«» c,i.lj. „,„„
r..«on,blyoon,prt„„t...' Cp Coi^ v r^J^." '

T''^" "J™™"* »<! l.i» wort, ,b„

« Tl,on,,„„„, N«gli,.„c., i'am '** "'""I5.M. 570,
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machinery, when a safer method, procurable at a reasonable price, was
generally known. If the one method were associated with danger
and the other with safety, universaUty of use, though an important
element in fixing the standard of duty, would certainly not be con-
clusive

;
while again machinery, though not in general use, reasonably

safe in the usmg would satisfy the law's tequirements.' An employer
IB not bound to adopt the latest inventions in machinery or the newest
processes in work

; to discard an old machine for a new invention.'
If there is deterioration he must see to it, but if not he is not bound
to discard it, though antiquated.' " Every manufacturer has a
right to choose the machinery to be used in his business, and to conduct
that business in the manner most agreeable to himself, provided he
does not thereby violate the law of the land. He may select his
apphances, and run his mill with old or new machinery, just as he
may nde in an old or now carriage, navigate an old or new vessel, or
occupy an old or new house as he pleases. The employee, having
knowledge of the circumstances, and entering his service for the
stipulated reward, cannot complain of the peculiar taste and habits
of his employer, nor sue him for damages sustained in and resulting
from that pe uliar service." The question for the jury is not whether
the master could have taken a precaution that would have prevented
the injury

;
but, the circumstances being uuch as they were, was then-

any lack cf the exercise of ordinary care and precaution in dealing with
them ? Was the machinery (or its kind in good condition and safe-
guarded ?

'

The obligations of the master with regard to tUe use of machinery and
appliances are so forcibly set out in an American case' that thev
may very profitably be inserted here. The master, it is said, perform'.<
his duty when he furnishes machinery " of ordinary character and
reasonable safety, and the former is the test of the latter ; for in
regard to the style of implement or nature of the mode of performance
of any work, ' reasonably safe ' means safe according to the usages,
habits, and ordinary risks of the business. Absolute safety is un-
attainable, and employers are not insurers. They are liable for the
consequences, not of danger, but of negligence ; and the unbendinj;
test of negligence in methods, machinery and appliances is the ordinary
usage of the business. No man is held by law to a higher degree of
skill than the fair average of his profession or traile, and the standard
of due care is the conduct of the average prudent man. The test i.f

negligence in employers is the same, and however strongly they mav
be convinced that there is a better or less dangerous way, no iui'i
can be jiermitted to say that the usual and ordinary way commonly
adopted by thoet- in the same businosa is a negUgent way, for which
liability shall be imposed, .lurips must necessarily determine tlip
responsibibty of inrtivi.liml conduct, but they cannot be allowed t.i

. V. B(rm;,9*j,™ B,,«,rj, J- .l/,,,JCo,. (1899) 2 Q. B.. per Ronicr, L.J.. :i-l,-,.

;
' tT™1"„ .^jT.'ili ."Z: l;fl""'«>'. « Timea L. R. ml, 10 Ti.n.

«

Wisely V. Aberdeen HatiH^nr

» I.. K. .-lis,

, 20 W. B. 2117

;

t H'l/fHzmaT. ttir

' rinrh
L. R. (12 ; Hill V. T/iornsern/l. Ill Tin

3 llanmm v. Lntten. * >'. Jti/, t

rommixnioitfTH. I4 K«ttie. 44.^.

„ u {'"**» " ''"•'*''*''' ilinttliMnrini, r„., 29 Conn. 548, .MS, approved ; Tallli

• Til« ,. Bredl,^, i-e. M. Co., m Pa. ,S| S18, Sf 2.; An, St. R.W
V. hiiMll,,. :
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P.rt of tht'n^v'"*
by automatl finge™ «„d carried off to anoth^^

way of doing the work seems to have been suggested, and save forthe occ«8,onal "uncertain" or "erratic manne?" of iorWnZ^he
mdeed the oompl«nt that " the box had been strengtheneSmaUv^

«i beTnr"'±:f
''-^^P""-*™?' *""«'«'^» «'i'l 'hat improlTmentswere bemg mtroduced in a machine which was being construc^d

complaints of the one in use or persistence in using a dangerous machine

caZr r ''•"«'"'if T«^' •* "ubstitutod. IhewoK pSi^hing

HiuA^.l '"^ T- '"^ ™ obviously very dangerous. The iur?

^Z^t^^I^^l^- ""t "f^^ ""*
:
*" *»''^ P^P"' P^'cautions to

ofthePriwp'^ r-
I*«i Macnaghten, delivering the judgment Lord

?^„rt^?7 r'"'v'^l™"8 "" ""'km""'' "PPe^l from the SuSreme M.S.ght.„'.

"TW .;.
• "'??'' ™'"*'* J"dgment for the defendants, ^ys J"A">"'i»

c.IiLrdiyS,r,),Z'^'"™TJ°J"°''&' "" ,""""' '" "'« p"«">' c»«S,''„^;rcan hard y be doubted.
'

That as the employment was dangerou mdabout a dangerous machine, the jury were within their righto in li inufor the pUlntifl, and that their verdict could not be disturbed ca,.„of

cm™ f^k' ^ happening of an accident o„t o! the ordinarycoume of things cast on tlie respondents the cn,w, of explaining it and
discharging themselves. It is a case of res ,>« l^uLr. The jurywere entitled to their opinion that the respond-vits had not exculpited
thom^lves and so their habiKty remained, instead of doing thisthey hnd that there was a neglect to supply suitable maohinery, andUmlMacnaghten sees evidence of this because there was "fault or Oriii,.i„j.
delect of the machme. According to the authorities ju.st (luotcd this
IS not so. Dangerous work cannot be done without its concomitant
danger. As Lord Coleridge, C.J., says:' "If it were negligence to
direct a man to do work more or less dangerous, it would be imiKissible
to do such work. No safer way of doing the work is hint«d at. The

; I
I»K1 A. a 72 ; (Imnd Trnt «j. Co. v. Hainrr, 3(i C»n. S. C. R. 180

• Boohr V. Ilyfi/a, 3 Times L. B, (ilS. m
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only evidence, which truly the jury were entitlod to disbelieve, wu
that the machine was perfect. The duty on the respondents was not

to supply a perfect machine, not even a marliine without defects,

but only one reasonably safe and efficient, nialcing allowance for the

csstrntial dangitrs of the work and the stata of knowledge of mechanical

invention in that branch of work. Lord Macnaghten also says that

:

" The jury may have reasonably thought that the explosion would or

might have been comparatively harmless if the powder-box on the

outside had been * properly constructed.' " This last phrase is as

purely question-begging as the conclusion of the Court below, that
*' the machine was perfect and worked regularly and properly.'' The
only fact the case aiscloses is that " the box had been strengthened

externally "—in the opinion of the expert
—

" properly constructed."

Subsequent experience may have shown that a differently constructed

machine might have worked better ; but such considerations are

irrelevant. As Bramwell, B., says in lay v. Midland Ry. Co. :^ "To
say that this occurreiice ought to have been foreseen, ought to have
been anticipated, that the man who made the fence [strengthened

the box] ought to have foreseen the possible result of so making it, and
that if he had not been negligent he would have foreseen it, is really

absolute downright nonsense."

The case of Seymottr v. Maddox ' turned more on a point of pleading

than of law. The relation between plaintiff and defendant was that

of master and servant ; facts were alleged which did not raise a duty
where that relation existed ; facts, however, might have been alleged

which, possibly, would have raised a duty. It was held that a general

allegation of duty is insufficient to let in evidence of facts not set out.

in the declaration ; and on those facts that were, a cause of action

was not shown. No rule of law was laid down ; though, by implication,

an absolute duty on the nuster to supply machinery in all respects fit,

without regard to the workman's knowledge or acquiescence, is nega-

tived. Had the declaration averred a concealed danger, it would
probably have been held good ; so, too, had it alleged a negligent or

dangerous state of things, known to the master, and which the servant

neither knew nor had the means of knowing ; all it actually did was

to allege facts, which, from anything that appeared, were in the know-
ledge of the plaintifi, and with reference to which he may have accepttnl

1 30 L. T. {N. S. ) 531. Cp. Cribb v. Kyyux\, The Times Newspaper. I8th May, 1«07.
s 10 Q. B. 32(1. This case is queaticmed in Ryan r. Foieter, 24 N. ¥. 410, aiul

followed in Murj^y v. Ntv York Ctntral Rd. Co., 11 Daly (N. Y.) 122. Cp. WUliam^
V. Clovgh, 3 H. ft N. 258 : Ori^hs v. London and St. Kaiharine Dockt Co., 12 Q. B. ] >.

493; 13 Q. B. D. 269. '* t conceive that a party cannot merely, by putting into i

record a utatement that a duty lay upon the defender, compel the Court to grant hirti

Allegation of a jury trial. The question whether a duty exists or not may aoinetimefi be a itif r<'

duty questionoffact, but in general it is not simply a question of fact. Aduty arises eltli-r

insuRlcient out of the relation of partien. or out of express paction, or other special circuniBtiinfi- ;

without fwtH and in order to make a relevant allegation of duty tlie foundation of it must Ix' "• t

that raise forth. It is ta«y to say that a duty existed ; but that allegation will be of no uv.il

a duty. unless the grounds on which it rosta are relevantly avenvd "
: per liord Neim-.

R>jt>ertm>i v. Adamxon, 24 Dunlop, 1234; M'Neiil v. Wnlbue, lf> Dunlop, 81K. In

Daviea v. England, 33 h. J. Q. B. 321, the first count of the declaration setinii;

out that it " was the defendant's duty to take care that healthy and sound U-i)>ix

were supplied," was held had, as alleging a duty without setting out factH llnl

raised the duty. Hroten v. MaitfU, fl C. B. 599, is an authority that the aliegatioti

uf duty ill u Jui'lnruliun is immaterial, inasmuch as the duty will be raised or ti<ij

by the acts which are there sUted : per Williams, J., WhiU v. PkiUipt, 33 L. J. (
'. H

37. As to duties inferred by Uw see M'KinnejfY. IriahN. W. Ry. Co., Xr. R. 2 C. 1^

600.
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hi» employment
;
thiu the plaintifl failed to diaolutne the ontu uponmm of avemng actionable facts.

II. The Doty owino to the Servant by the Master m
Respkct or His Own 1'er»(inai, Nehlkienoe.

This duty is threefold : to take care :

(1) In providing proper materials
;

(2) In providing efficient fellow servants ; ' and
(3) To avoid any negligence whereby injurv is mxasioned to the

servuit when the master is himself working with the servants.*

., T t
principle appears from Crompton, J , in Ashworll, v. Slanwix »

It has never been doubted that for pewonal negligence of the master
whereby injury is occasione.l to the servant, the master will be liable

" »

And in the subsequent case ..f Mclhrs v. Shaw' the same judge quotes
and confirms ccrtam observuMons made by himself in Orn^ v.
UoUuni

: The master is not liable unless there bo personal negligence
on his part, which nogUgence may be either in personally interfering
in the work, or selectmg the servants who do interfere." "

I think
It is negligence for which the master is liable, if he knows that the
machinery or tackle to be used by the persons employed by him is
improper and unsafe, and notwithstanding that knowledge sanctions
itB use. • *

ottijaisT''
' *"*" " "' * *'' ''"' """'* ' ''""' *" '*!' ''°- '"» u. s. (io

E<MtrKilbi,UVfp.Cn.Qt.B. 107. In .Scotlilnd the .ame prop,»itioi. a. inyUwS
y. Sto»u.u w» la,d down ,n r.n»ithan y. Peter,, 23 Dunlop, 2l«r A. to unroloS.

Mutor'. n^jglrcV
" """" "" "'"^ ^' " eiplo.ion of gu c.umd by tb.

.nH'.fnft.^i.hl/"!'
" *'"

"V" °t" P°™?«' "'gligsnco a m..,ter wa. alwayn liable,

^o^imi,,™ k
"°'°"°"

''r.'"^'"
"> l-i' "^ workmonand to tb» general pnblii

™r ^1„T I
*"')>""""

;,'
""» °""»i°" °° bmine.. in which he ia concerned "

:per Howen, L.J.,Thom<u y. guortermoiiK, IS g. B. D. 6»1. Where the director ol

™™'°^ir'"' ''™""°" ?" »" '"l-rintcndent o( worlu to have defective machinery

?£^t I^,^"""""""' "l""""™. !>« the ™,«rinlcndcnt neg]«.tM to c."ythem out, and the repaii. wore not made, it wa. held that the director', intervention
..j. not .ucb a. to take the ej™ out of the p,neral rulo of law „ to the non llaS!

SZS>i^t u ".?°K-, ^f^J",'- "I"" ' ""fi" l-i™! inoompotent .ailor.the emidarer waa held not liable, in IfiJjon r. Hunt, 30 U. C. C. P. M2.
* I B. JeS.444.
• K B. & E. IM.

the ™;5'^'l *?,"*''/'«' f^or^' Co., 102 Ma..., per Gray, J.. 8M, rccogni,ing

JiS •.tT"'' ? ""' '° T'^oy^ '' ""<"•>• an implied contract with hi. .errant

S,^l wWh .h'r^""?? "«',°"»".''' "'"ym on tho bu.inc,., and a .uitabloplace in which tho .ervant hilu«ilf, eiercuing due ca.,, may perform hi. duty without

Si n^^t^T"^ .°J"""'
'".'"" "» """tinery in .uch a «fo and pro^r condition" °S' *?, "i'°" '^» OTvant to umie.:e».ry ri.k. i, tlio foundation of tho ma.tcr'.

li... 7;» H"^'.^'^" ''»'U'l!"i»l'<«l in C.Vioct V. MmluiM,' W<Mim Co.. 151MaM. Ili2
:
It i. not • tho d.;ty of tho ma»ter to admoni.h hi. .crvant to he careful whenthe «!rvant well know. hi. danger, and tho importance of using care to avoid it. It i.

„ hflrL
<be «irvant to eierciw care proportionate to the danger of his .ituatiou

in» rmk ol the .afetyof mnehineryi. not auumed by an employee unleaa ho kni>w.the daror, or imleu it ia lo obviou. that he will bo preeumed to know ii. He take,

r im u ,^ i; f''™"' JaiS"" •lid not of other. '

: Mycn y'llndmn Iron

i"™ 15^ ^1- " ,
","''"' ' '^'"*' « H- * N. 349

; 7 H. 4 N. »37. i. an authority
tOT the liability of the ma.ter for por.onal negligence. Thi. obligaUon, however.Una not import a wairantry. See per Byle,, ,1., SmrU v. UwUaj, II C. B. N. .S.

II. Duty
owing to the
wmiot by the
raaater in

nwjieetof hi.

own penumal
negligence.

Friiiciple

Klalcd by
Crompton, J.,

in .l^AiaortA

V. Nlnnwi^.

!'
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Nagligenoo «t It lollowi th»t if the iMgligenct of the mHter combinee with the

muter rom. neffliffeiice of tt fellow servant, and the two contribute to the injury.

bininiwith " ' ... . . .1 1 _ 1

ml
telVo

[lipnoe of

low

NrvAat.
Two szcep.

tiotu to the
generel

principle.

8kipp r.

XtuUm
Cimnlia Sy.

Co.

No restric-

tions from
putting a man
to danKerous
work.

CohM v.

SUd:
first point.

the Mivant injured may recover damages asainst the maater.'

The general principle being aa stated, there have been two limita-

tions engrafted upon it, under which the servant is disentitled to

iwover. Firat, if ne have the same meant of knowledge of the danger

or inefficiency of machineiy as the master ;
• and secondly, if he con-

tracts to work imder conditions of greater risk than those ordinarily

attaching tt> the employment. Whether he has contracted to do this

may be shown either by antecedent agreement, or inferred from

subsequent conduct.

Shipv V. Eaalem CoutUia By. Co.' is a case which may be ranked

under the latter heading. The company's staff wa» insufficient

;

nevertheless the plaintiff had been engaged for three months, and had

never complainecl till he was injured. The Court refused to allow the

question to go to a jury of how many servants a railway company

should employ. Any one contracting with them, and continuing

without complaint in their employment, is not entitled when injured

to turn round and bring his action. " If he found that he could not

do the work that waa set him, he ought to have declined it in the firet

instance." * Subsequent caaea have very considerably dcchned from

this standard of independence and freedom of contract.

Now the case would be left to the jury to determine whether in

entering on his contract the workman had knowledge of the risk and

accepted it. The case would bj put, not of the jury dictating to the

company how many and what sort of servants they should keep,

but of the knowledge of the employee that he was entering an employ-

ment where the risks would be greater than normal.'

There is no disability at law to put a man to a dangerous work,

with his consent;' but the precautions that are available against

risk should be adopted. If the necessary orders are given to ensure

the safety of the workman so far as is, in the circumstances, reasonably

Eracticable, the master's duty is discharged ; and a workman who

as had the requisite orders given to him to safeguard his working and

who disregards them is not to be htard to say that the master is liable

for an injury sustained by him because the foreman did not see the

orders were not disobeyed ;
' or where the danger is intensified by

his own insensate folly.'

The obligation of the shipowner to merchant seamen was discussed

in Couch v. Steel' The declaration contained two counts ; the first

alleged that a certain vessel, in which the plaintifl'was engaged as a

sailor, was "so carelessly and negligently managed, fitted out and

equipped," that it " waa wholly unseaworthy and in a leaky and

dangerous condition and unfit to be sent or to go to sea," by reason

whereof the plaintiff became sick.

The declaration was drawn in reliance on the authority of ciirtain

1 Ora»if7'r«»io/('<i»o*iv.(-'»niniii^|«.l(l«l)..S.(l(10lt.i)7(IO. Anli.tli.

a rotU V. PtunkrU, » Ir. C. L. R. 2»8.

» ( I8M) » E«. 223 : XorlUm Pacific Kd. Co. T. Hcrl rl, 1 IG U. S. (9 Davis) (H2.

« Per Martin. B.. " F,x. 226.

s ThoHUU V. Quart^rmaine, 18 g. B. U. tW5.

a VandMm v. Stiuirl. a4 Can. 8. ('. K. 215.

? SoyalEUctric Co. v. PamcUe, 36 Can. H. C. R. 202.

• Hunt r. Sierra UMf OM Mining Co., 138 U. 8. (31 Davis) 483.

• (18M)3E.&B. 402. MorcliantSllippingAct, 18M(57»MVict.c.60).«. 4511.
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3ri°?J "^ '^ ""^" ""
^"i'^''

BB-. '" «lvi»ing the Hou« of

thJZ^Jl^; .u ?" t'^« "*"<"» IwuiiJen legal duty towards .v™«.

wh„Z^ .h ^"^'i^ "' their live., and towarS. the merohant.

»oaworthy
;
Parke, B.. .aid : '

' The own.? of a .hip has, mnerally

^ f„, w7^' I" *''t "^'P'^y
»»"« of navigation he aiway. doe.

Tnd for h.Tf ^'''V.l.'"
" '"'"?'' ^ <^» •° '<" "'"' »'"'y -f hh. crewand for t,he .afety of the cargo placed on board "

of a.Lli'nT^iS"'''.'''
'.''"• .^ [' *" ^--tended that in the ca«e A..c„,p„„

h.. T™ » !""" ""'"
'PJ'''"' """ *''*' governed in the ordinary "^^^n

h^Tl, kf^ A""*
""""

•
'•"' "' <-'•»"* negatived thi. contention, "--I'li™ m

r^i^a^rand'h"
'"

?K
"'^'^""7 ?«™™t «' '-t .u«icie,.t to^LT"'

th»^ . .f/' ? ?if
"" *'"'

r,''*'""
"' 'hipowner and wilor i. no morethan a case under the general law.

. nrii!r°"-
"^

""i"* "T•*;" ^T'' ''^ ^'•' whether tho,e .uBtaining r^^ v

irj^^ '"W.'"-" the breach of a statutory duty are entitled t«.W*«;.„„j

risn^h.'
""'"'" '"'*" ^" «l'«'ly l-een considered I"™'

a.^S'nlkfJ^'.^n "*'l^T.^""""?*^ *!•" shipowner and seamen C.„.ido,„l.

i^r „i^™°r "i'"'"""''"''*^'"''"' •'"'^"y «n "uthority for a

^L'^Sr ?~,""' • *'"''™' .""y l"™ no' remedy against hismaster for want of care m providing apphances for cafrying on

actual harm to the Mrvant. "The defendant may have been per-

dlf^n^f .k ^- • ">? defendant is not liable, whatever the con-

ir^Jl torJnf
"^"""'y- 1« only *^ pWntiff has not been entrappednto worhng expo«d to dangers of which he has no means of know-

cTn^Mt'lo^ Jflf" t iT^**''
""."« "knowledge of something in the

h^^ntll '"'.'^''A''y.'°
"'"^" "« "'^ '''«™'>t '""" ordinary,has not communicated the circumstances to him

thJ LT*.""- '"'!''«''% oited a. the authority for the first ofthese hnjltations IS Z)y««, V, ieodi.' Defendant, a sugar-refiner hadfl,«»vemployed he intestate a. a labourer, part of whclse duty it w,^ to fiU
^-^

mT^'lTf "l^
•""" 'i™ "P *" ''«'"" «»«'» i" the warehouse by

.Xh.„?L \ '^^ ^""? """^ "' """-"y "-e defendant

.ubstituted a cheaper way of rwsing the bags for the usual meth™l.On the occasion in question deceased filled the mould and fastened it
to the clip by which, under the defendant's new method, the mouldswere raised. The mould .lipped, fell on deceascl's head, and killed

Rr^k J -^ nonsuited the plaintiff, and gave leave to move.
"*;,„!"" iTl """'^ accordingly a rule was refused

; P„ll.„.k, (Mi.. ..,„u,„,.,„ „t

y §V- J''e deceased not only contributed to the .•uiident which '" -''•'•B-

B "'^sted v."*'-
>'"" ^f "^^ n"'''"''

''"'''> '•"""''' ••• <'''"""'•» •''« ""'
a., rested his judgment on the grountl that the deimsed himself "'-""H. "

jH.l,.C.3,-,.1. »i.r.370.
3 I.e. 404.

* 3 K. & B. 402.
" .4«(f. 30r>.

" Prr l^mi ('iiiiinU-li, C.J., 3 E. & R 407
• 20 L. J. Ex. 221.

<Ml
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l*rim'i|ileM

»Ut«dbT
r..iin.k.r.B.

continued in the employ of the defendant, and in the um of the oUp,

with full knowkxlpe of all the ciifunutancra. w that he directly con-

Judirnwiil ol tributed to the accident " ; while Bramwell, B., whotw juilgniont ia moat
Bmrnmll. B. frequently citwl, noting, fimt, that the worltmari had known all the

factn, and, secondly, that though an Wfll acquaint4>d with the nature

of the mi.?hinery as the niaHter, he had yet voluntarily used i* said :

"There ii nothing legally wrongful in the uhb by an employer of

works or machinery more or leu dangeroua to his workmen, or leM

safe than othen that might be atlopted. It may be inhuman so to

carry on his works aa to expose his workmen to peril of their lives,

but it do6» not create a right of action for an injury which it may
occasion, when, as in this case, the workman has known all the facta

and is as well acquainted as the master with the nature of the machinery

and voluntarily uses it." ' Or, as the rule was more ahortly oxpressed

by Pollock, C.IB., during the argument :
*' A servant cannot continue

to use a machine he knows to be dangerous at the risk of his employer." *

The distinction, Iwtween cases like Patergon v. Wallace* and the

present case, was pointed out to be that in the Scotch case the work-

man was injured by the fall of a stone with which he had nothing tc

do; while in the present case the injurywas cauaed by the very machinery

with which it was the deceased's duty to work, and on which he was

actually employed at the time of the accident; the actual occurrence

moreover was not shown to be other than conBiat«nt with hia personal

negligence in the very matter. More reoent cases are inconsistent with

Dynm v. L&ick in so far aa theideoiaion afiirma a power in the judge

to nonsuit. Whether continued working in circumstances of danger

amounts to an acceptance of the riak or not, is now settled to be a

question of fact that must not be withdrawn from the jury.*

In fact the decisions seem to have veered round to accord with

the brocard : Prammitur tgtwrantia, ubi seientia non probatur.^

Subsequently to Dynen v. Leach, in Saxton v. Hawketworth in the

Exchequer Chamber, Willes, J.,* laid down the law in the following

terms :
" A master ia not justified in exposing his servant to an^ risk

or danger of which the servant ia ignorant, and if the aervant chooses

to enter into his employ without knowing of the risk, which ia known

to the master and not to the aervant, and the aervant suffers accordingly,

then a consideration arises like that in the case in the Court of Commori

Pleas,' where a peraon employed another to carry a carboy of nitric

acid, and, in the course of carriage, the latter tripped and fell, and was

i There U » noto to WiUtama v. ClougK 3 H. ft N. 269, u foUowi :
" The own-

(».e., liynen v. LtaeK\ was not reported in 2 H. ft N. because no point of law wim

det-ided by it. There was no evidence that the machinery unod won improper, and it

wan oonsistent with the facta that the workman's nwn.nefJcliKonoe cauara hia death."

Cp. QvHing v. Hunt. 6 Time* I,. B. 94 ; Voomln v. Sew Bealurd t'urdugt Co., 102 Macj-.

672 ; WhteUr v. Womm Manuiacluring Co., 135 Maaa. 294.

3 On the Haiiio principle aue Aaaop v. Yatea, 2 U. ft N. T^S ; tlrif^tha v. OidUm;

3 H. ft N. 64R : A'otii ¥. Smith, 89 N. Y. 376 ; Wannamaktr . llwkc. 1 1 1 Pa. St. 423.

n 1 Macq. (H. L. Sc.) 74H.

* K.g., Thomas v. Quartermaine. IS Q. B. U. fWS, 697; Smith v. Jiatxr, (181H)

A. C. 326. 336; WiUiamt v. Hirmingluim ISatUry A- McUil Co., [\Sm) 2 Q H.

338,346.
a Sext. V. De Stgulit Juris, 48.

• (1872)20 1^ T. (N. S.)863. Cp. Cowley v. Mayor, die. of Sunderland, 6 U. & X.

566, which decidea that apart from the relation of tnaator and forrant, where tW
datimr i" "ne whirh the ^aintiff miirht roaaonably fail to npprcciiit«. ord there )i;i«

been do contr > tory oeshgenco, the plaintiff may recover.

7 Farranl .. Bame»,\\ C. B. N. S. 653.

Willea,J.,in
Saxton V.

Hawkaworth.
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injuml by thn »ri<l. Th« Court thought the employer wu aimwomblc
beciune, knowing the dsnger, he ought to have Informed the noircn
who wu ••arrying the carboy ol it* dangerom character. But if a
•ervant enteni into an empluymont knowing there is danger and ia
aatMAei) to take the rink, it becoraen part ol the contract between
him and hia emphiyer that tlm servant shall oxpoM himwif to auch riska
a« he knowa are con«i«tent with the employment." '

With thia must be Uken the law aa exempUSed inSmrd v. Cameron.' .WW ,
Uefendanta were leasees of a stone-quarry, and the pursuer was cm- ''"«"»»
poyed there by them working a crane. Other servants were em-
ployed to blast rock. When the blaxtihg was going on notice was
given. On the occasion of the arci<lent an insufficient time was
allowed to get out of reach of the oxploei.m consequent on the blasting
The puniuer, a workman, was severely injured ; and in an action in
resijoct of his injunes, was held entitled to recover. In BartixukM K,|il»in™l
Coal to. V. Re,d.' Lord Cranworth thus explained the decision :

" The ''» """I
injury was evidently the result u( » defective system not a-lequately '^"lll^ia'"protecting the workmen at the time of the explosions. It is to be (WtT"
inferred .rom the facts stated, that the notices and signals given were *<"*•

those which had bt-on sanctioned by the employer ; and that the
worknien had been directeil to remain at their work near 111.' crane till
the order to fire had been given, and then, thut after the interval of u
minute or two the explosion should toke place. The accident occurred
not from any neglect of the man who fired the shot, but because the
system was one which did not enable the workmen at the crane to
protect tliemaelves bv getting into a place of security." The dis- ('ummont.
tmction between the rnaes may be thua expressed : The master is liablem respect of all unnecessary dangers in the system of work, unless they
are of a nature which the servant either knows or can judge of equally
with the master. In practice there seems to be a prosunption that
the servant has this equal knowledge in al) nuitters with which his
work IB directly concerned, and a presumption that he has not
equal knowledge where it is the "syBtem " from which the accident
arises.*

This latter is the princiije on which Cmk v. Stark,' another Scotch (W.
case, was decided. A workman in a quarry had been sent by the Stark.

manager to assist an experienced man who had been engaged for half
an hour in attempting to draw an unexploded charge of gunpowder
from a rock, and waa using a steel " pumper " for that purpose, which

w« eiiii.loyjd to m.ke bulkhndi, betwmi two bunkara, to bo miod with coiU. Whil.t
.0 employed, defendant cm. to we. ind «.id two .trut» were wiuited to .upnort tho
bulkhead, but told the men to got on with their work. »nd prorai«-d to .end iron <trut>
Before they o.me the aooidont hap,«ned. The Court w.u afterwnr.l. moveil. tliounhno rule «.«, granted. From the head-note it appear, that a,,-. mlion given hy
defendant wa. to be con«lraod, not for them to do the dun«.Ton« . ik, but to do other
work that might bo pra.eeded with without danger. In (lijdn v. lUmmiia. 3 F. * F.

J ."!.'".••.;. '
, ,

." ," """"" ''»'"' "' » '«>(»'. which hU servant did not,
and aet him to it, he woulu be liable ; but othetwiae, if he did not know of it. or if his
servant did. if a man chows to run a riak it waa hU own lot)k-out

"

» 1 Dunlop,m ,3 Maeq. (H. L. So.) 290.
' *i*«rt»« V. Ilrmm. 3 Rettio, 002, may be referred to on thia point. • 'longh there

the facia, and not the law. were in diapule. tin alao ,lf'«Ai> v. N. W By Co., 24
'" .•* • '(ft "ere an engine-driver w»a killed while looking over the aide of hia
'"?"" by hu head commj m r.-,„t«<-t will, a bridsr. Hold, faia rcproseoBlive touM
not recover. Cp. B.* V. 4. * «,- (C, «y. Co., 23 Tiniee L. R. 471.

" 14 Kettle, 1.
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Smith T.

tiukrr.

hirmiHf/h'int

BatUrgamd
Melai Co.

(l«vi'lr)nin<-nt

uf tlip mw.

WiUiamn v.

Ctougk.

(MgUlu V.

London and
St. Katharine

Docks Co.

^nvratml iiMirki wid caumnI mi exploiion, wh«irfl>y the nun waa
injurad. The ('ourt lofikml on th« op«rftti<m m *' hiRhly dan^rotu
and alnuMt unprectMlentnl/' though not ** wo ubvioiuly duueroiu
that the punuer, an inexperieneed workman, waa inexoiiaable in

continuing to aaiiiiit
*' in obedience to the order o( the manager, and

held *he uunuHr entitled to recover.

Hunrd V. Vtimenm waa accepted in Smith v. floArr * in the Houne
of Ixirdii B« a corrpt't dncision and aa iiufficit>nt authority to decide the

cafw then Itefore the Houft^. The plaintilf wa« employml to drill

hole* in a ruck cutting near a crane worked by men in another depart*

ment of hia empt«)yera work. The crane waa uaed for lifting atonea,

whirh were nometimea Hwung over the plaintifl'a head without warning.

A Htone Ml awung fell on the plaintiff and injurwl him. The Hnuae
of LiinlH, Ixinl Rraniwell diMenting, were of opinion that a defective

avNteni of work under which workmen are not adequately protected,

renden* the employer liable in the event of injury being cauiwtd thereby.
"

I think." Raid LortI HaUbury, (-.,* " the cawn eittid at your IxirdHhiiw'

bar. of Sword v. Cameron* and the HarUm$hiH Coal Co. v. Mc<fuire*
eetabliihed roncluHJvely the point for which they were cited, that a
negligent system or a negligent mode ' of uaing perfectly sound machinery
may make the employer liable."

Smith V. Baker was followed in Williamt v. Birmingham Battery

and Metal Co.* and the modem law waa summarised ;
^ if the employ*

ment is of a dangerous nature a duty lies on the employer to use all

reasonable precautions for the protection of the servant. If by reason

of a breatih of that duty a servant suffers injury, the employer is primd
facie liable ; and it is no sufficient answer to the primd facie liability

of the employer to show merely that the servant waa aware of the risk

and of the non-oxistence of the precautions which should have been
taken by the employer, ami which, if taken, would or might have
prevented the injury. Whether the servant haa taken that upon
himself is a question of fact to be decided on the circumstances of each
case. Tn considering such a question the circumstance that the
servant has entered into, or contmued in his employment, with know-
ledge of the risk and of the absence of precaution is important, but
not necessarily conclusive, against him.*

Williamg v. Clough * and Wathng v. Oadler " both turn on points of

pleading.

Qrif^ht V. London and St. Katharine Dock$ Co.^^ is an action of

negligence brought by a servant against his master for the unsafe

1 (1891) A. C. aUI. Rw per Lord Halibur;, C, 339, per Lord Wntmon, 3A7.
And per Xxird HerRohell, 'M3.

1 L.e. 339. 3 I Dualop, 493. « 3 Huq. (H. L. 8c.} 300.
> By " s nefiligent mode " the Lord Chftnoellor probsbly intended to indicate n

prnctirfl or method of doinft buRioeM which ia part of the genera] arhenie of work ; for

thn mode nf iloinK nny uarticuUr act would appear from the authorities to be attribattiblt-

to the individiinl worVman and not to the mattter. unlesa there were circumetaiirrN
which fixed the lj)tt4*i with reaponiibility for the way in whirh ituch net waa done,

• (1899) 2 Q. B. 338. t L.e., per Romer, L.J.. 345.
H Mfdwaf/v.Qrctnwieh Inland Linoleum Co., {i»^)l*TimtMh.R.2Ql.
B 3 H. ft N. 2.'>K. Therfw-fHiii of Oompton. J., in tiamm v. England, 33 L .1. Q. R.

322. in not in nrr-nnl with what wa« actually decided in WiUiamt v. Vhugh, 3 H. ft N.
25S. !•> L. P.. n Ex. 73.

11 (1884) 12 Q. B. D. 493; 13 Q. B. U. 2A9. followed MaeLtnd t. Thr Cntrdontax
Rj/- ''". 23 8o. L. R. 68 ; M'Teman v. Whitt. 17 Rettie, 368. As to the avennent of

knowledRe in a declaration and for a olMaiflcation of the cases, see 8myle^ t. Gtasgotc

mnd Londonitrry Steam-Packet Co., It. R. 2 C. L., per Pigot, C.B., 29.
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The judgment of Byl™, J., went far lievoml this Ife was of ropinion "" that the owner of dangerous nuichinVry is bound" ZZ^ %
"U i?^ 1,:, " " '" ' "'VT''

,''™'"' "-ndition •
;
and f„rth ,?. tM

Ji.ZT ''»7','"'P"»'''le that a workman can judge of the , atun

KL'invi L • j"i '
" " '?"*

""^T"'''' "' <»-''ni»ting the degree

^5™!. .k
' "">,8^»«"»"y ' «ble. to estimate both." From thishe draw, the conclusion

:
'• The master is neither, on the one hand

but t'e'^r.*" "'*'r'
"';*"' ""'•™ "«' """er.is he to i,u,ur,ifety

that care are to be estimated on a consideration of the facts of each

7 H * N Ml "''"" " * """ "' 'M "Opt "
: ^i Bow.n, U J., 606.

» i.c. 947.

ii«..l.
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Wiehtmui,
JJ. a, Tiewa.

Three views
of linbility

in t'lnrlte v.

HtAmct.

View of

Byl>..J.,

conaidefed.

particular cafie. I do not say that the degree of care is, in all oases,

the same as the master must observe towards strangers."

Willes and Wightman, JJ., laid more stress on the statutory

Hability.'

Three different views, therefore, appear to have been advocated in

Clarke v. Holmes

:

First. That of Byles, J., that there is a special duty with regard

to dangerous machinery " wielding irresistible mechanical power.'

Second. That of Cockburn, C.J.,' that there is an obligation on

the employer to keep machinery without material deterioration

during the employment.

Third. That of Willes and Wightman, JJ., that a statutory obliga-

tion imposes special duties. This we shall discuss subsequently.

The first opinion is that of Byles, J. The common law imposes

no duty on a master to safeguard bis servant from the risks incident

to the employment,' provided only the servant has equal meani of

knowing the risks with the master.* This being so, it is obvious that

the use of dangerous machinery in itself creates no greater liability

than the use of ordinary machinery. The probability of the circum-

stances which import liability—knowledge on the part of the master,

want of knowledge on the part of the servant, and a failure, from any

cause, to assume the risks of the service—is, however, very much

greater where machinery is in its nature dangerous, than where danger

does not prominently exist. Byles, J., states a principle which involves

a shifting of the ordinary legal presumption ; for he lays it down that

"
it is in most cases impossible that a workman can judge of the con-

dition of a complex and dangerous machine, wielding irresistible

mechanical power in', if he could, he is quite incapable of estimating

the degree of risk involved in different conditions of the machine."

In cases of this sort, then, the injured servant would have to give

evidence, firet, of injury ; and next, that the machinery was dangerous.

Thereupon the master would have to show, what Byles, J., regards as

"in most cases impossible," that the servant correctly estimated

the risks. To do this, a presumption of incapacity, similar to that

made in the case of young children employed in dangerous occupations,

would have to be raised. Save for the opinion of Bylea, J., there does

not appear to be adequate authority for this ; while it seems contrary

to principle to presume an incapacity, especially in a case where the

fact of undertaking the work would seem rather to presume a capacity,

to execute it.'

I 31 L. J. El. 359, 360. j . i „ ,.u
9 Crompton, J., Beema in part at least to liaTe concurred with Cockburo, t.J.

After declining to give an opinion on the pohlt of atatutory liability, he Bays. 7 H. & N.

04fi :
" There was a neglect of duty on the part of the defendant in not keepmg the

machinery fenced, lor which he ia reaponsible." timtti?
a Bot*>nj*i«CooiCo.v.«ea,3Mac(i.(H.L.8o.)2«Oi fljnmv. i«ll«», 26L. J. El.

221 ; SaMm v. UanlitttcortK 20 L. T. (N. S.) 851 ; Lax y. Mafor "oi Cor^ombat of

Iktrlimt'm, 5 Ex. D.. per Bramwell, L. J., 35. „„„„«,„«,..
« dj*r»v.Ji«mm««<.3F. *F.751;Jfiirf«»iv.Ca(ateitio««y.Co.,23Sc.L.E.88.70.

8 Tauk perxmne peul rrtntraeter n file Wtn fM poa dtdan't iiMapaWc yarlalm

rode Civil, art. 1123. Upon which Rognon obaervea : Lt principe gfn^al otipubMI

If moi"l<- r*( cniwjWf ; //w incnporif/a aonf ron*-quftmnaU dftt fMfptums, qut nf dmvtnl

iamai/i s'cntfndre rntx r^Bon pnww. In America it haa been held, that when the

maater haa notice of inexperience he ia Imond to give explicit wammg, Rummell v

DaujoTth, 1 1 1 Pa. St. 343 ; and that whore there ia a duty to give notice, actual notice

muBt be givep, and it ia not enough to use rflaavoable care, WAcefcrv. WammManu-
faeturing t^o., 135 Uaaa. * «4.
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There i« no doubt that the recent tendency of the judges haa been R«cnttowards the preaumption of the workman'a want of knowledge. Whei« '"'"nry oi
an unakilled workman is injured by working about machinery of

""•'"•
eompUcated construction, the preaumption of his lack of knowledge
of Its comphcatsd construction naturally arises

;
just as if—to draw an

dlustnrtion from the law of bailments-, blacksmith were intrusted
inth the mending of a watch, a very different amount of skill would
be lookedfor from him than from a chronometer-maker of esublished
lame. Where the injured workman is one who has undertaken charge
of the machinery, and whose proper ork it is, any such presumption ofwant of appreciation is unreasonable. To have been intrusted with
the work, he must prtm! /ock have represented himself as of adequate
knowledge and skill to undertake it ; and ho should not, in the event
ot injury happening to him, be permitted to aver a different condition
oj things from that under which he was appointed.' Yet this view isnow discredited.

The neirt view is that of Cockbum, C.J. His opinion, "that the vie.ofdanger contemplated on entering into the contract, shall not be Ox-kbu™.
aggravated by any omission on the part of the master to keen the

'^•'•'°"-

machineiy without material deterioration during the employJnent,
"''"'^

has the assent of Kelly, C.B.,' and is recognised in the earlier eases.'
lie proposition is, notwithstanding, perhaps too broadly expressed as
importing an absolute duty on the master, and ignoring the possible
application of the maxim VoUtUi mm fit injuria. This we have
already seen is not excluded ; and the master is not necessarily liable
lor even the most dilapidated condition of machinery.' Under recent
decisions which require the matter to be submitted to the jury forthem to draw the inferences ot knowledge and consent, in practice the
master is well-nigh invariably found Kable.

The rule of the masters habihty for dangerous machinery was/w™,,
expressed in the iVm Priu, ruUng in Holme^ v. WorthinglJ.' by ItS^i™.
wiles, J. The facts showed that from defect of a rope used in hoisring Vi™ of
casks, the rope broke and a cask fell upon plaintiff. Willes J refused Wille., j.
to nonsuit saying

: " There is no case deciding that where the em-
ployer and the servant are both aware ^hat the machinery is in an
unsafe state, and the servant goes on using it under a reasonable
behet that it will be set nght by the employer, and it is bo« set right, and
he sutters an injuiy, he cannot sustain an action." In summing up he
said

: If the defendants knew of the defect and undertook to repair
It, and the plaintiff went on working, relying on their repairing it,
then they may be liable. If the plaintiff complained of the defect
and the defendants promised that it should be remedied, he is not to
be deprived of his remedy, merely because, relying on their promise
he remained in their employment. You must, however, be satisfied
that they (i.e., the defendants) were ' aware of the detect, and that the
accident arose from it, and not from plaintiff's want ot care." Bowen Bo. t„ lj
L.J

.,
very clearly states the law in Thomas v. Quartmmine r " Know- in Th,ma. y

ledge IS not a conclusive defence in itself. But when it is a knowledge ^';;|:''-

C^ BriUm y. Orml Hakm CMm Co., I.. R. 7 E«., per Bramwi-ll. B.. 13n. and

""'"''

> Pbt Lord Omworth. 3 Mucq. (H. li Sc.) 290.
«/l«<i613. •2F.4P.634.
! 18 O B ^ »^,'"^..'T'.' i

*" I»'C»«l'l"irn. f.J.. HVW, v. R.„,u. 4 F. 4 F. 60S.

Ir. 386, .pp.u. to lean to Iht view thu kno.ledge |»r« i, enough. 5Co tfa^ eitiit
VOL. I. 2 b

i

!1i

;
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The Scotch
deciRioiiH not
at one with
tho Englixh.

Prirhton v.

Keir.

Hood.

Caae of Bailor

rngagfrd in

danscrouH
wori.

under circuniBtances that leave no inference open but one, via., that
the risk has been volontarily encountered, the defence Heenw to me
complete."

The judges in the Scotch Court of Session, in Crichion v. Keir,^
seem to have misread the English case of Clarke v. Holme*,' as they
distinguish it on the ground of " an antecedent statutory obligation
on the master to fence the machinery." * This we have already seen
was not the ratio decidendi. Proceeding, however, on that assumption,
they distinguish the case before them where the servant was induced to
continue in an employment by a premise of providing a young and
efficient horse in place of an old and inefficient one, and held that
where "a servant in the face of manifest danger chooses to go on with
his work, he does so at his own risk, and not at the risk of his master " •

—in other woris, that knowledge is, per ae, an answer to the action.
This is, as we have seen, contrary to the Enghsh cases, by which
knowledge is an element for consideration and not the sufficient test of
voluntarily continuance in dangerous work.

Frrner v. Hood^ professedly follows Crichion v. Keir, and is open
to the same criticism. The pursuer, a servant of the defendants, was
directed to tie up a horse, which bit him as he was doing so. in his

averments the pursuer set out that " the horse in question, which
was an entire horse, was a vicious and dangerous animal, and on
several previous occasions it had attacked, bitten, and severely injured
those who were in charge of it." The defender objected that the
pursuer's averments showed him to be aware the horse was vicious,

and that he incurred danger by entering its stall when it had got
loose ; and the Court allowed the objection to prevail.

The recent tendency of the decisions render obsolete this case also.

All the elements that the Lord President assumed must now go to the
jur}' to be "disentangled." The inequity of the state of law which
presumed, from a continuance in the work, an acceptance of the risk

is manifest when the position of a sailor is considered. An American
decision, Eldridge v. Atlas Steamship Co.,' gives an admirable illus-

tration. A sailor was ordered to work a dangerous winch and
was injured. " The defendant insists that the command to operate
this dangerous winch was not lawful, and therefore plaintiff might
rightfully have refused obetlience. If it be conceded that the command
was unlawful, it does not necessarily follow that the plaintiff's

obedience was negligence. For whether the command was lawful or
unlawful, the evidence is to the effect that his disobedience would have

it does this it is of course not an authority, l^rd Herschcll's reinarkB on Thomaa \

.

Qunrtermaine, in Smith v. Baker,
{ 1891 ) A. (\ 365 ft aeqq., are merely ofctfcr luid bakni.i-.I

by the view Ukcn by Lord Morris at 369. Furtlier, they appear to have boen induted
by on incorrect apprehension of the facta. See Law Quarterly Review, (1892) vol. vm
202, on article un Smith v. JJaker.

1 1 Maoph. 407. a 7 H. ft N. 937.
s Per Lord Benholme, 1 Macph. 411 :

" It appears to me. however, imnpcessnry v<
decide this question "

(».«., whether any liability in the defendants nriww under tin-

statutes providing for the fwicing of maohinoty) : per Cockbum. U.J., Cltirkr v
Woftiw*. 7 H. & N. 943.

j' r-

* Per Ijord Justicr-aerklnglis, 1 Hocph. 411.
a 15 Kettie. 178. Cp. WiUon t. Boyfe, 17 Kc'ttie. 02. where the dei-ision mtii.-.

correct, though the first finding ot the jury " that the defender was bl.imowf.rlhv
in having the horse in his posaeaiiion, for use by his carters, not l)eina broke to M<-\m
engines " seeTna lieyond their competenre. Their second tinding. " the |Hir«uiT kix v,

of the honte's condition ajtd character, and the risk he ran in taking charge of n.
janiiwsihcjadgniiinifiiniiodi-KmtBi. • 134 X. y. iaj, Iftl,
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SSrjT.fk ^ l"!
'"""'"' *'»' »" interpretation of law wh chrendered either po^.ble may reasonably be looked on a. unsold '

In th,8 plane, R,^^ v. ft«™rf«fc ' may be noted, a caiT whichan attempt was made to avoid the law L laid doZninWiSJl^
Pto»srA" by allegmga contract that " the defendants Zuldtakedurand

nsk m the course of his said employment." The effect of this w./.prevent the defendant demurring' and put him t^ a tavern, oahlTactIh. judge at the tnal nonsuited the plaintifl on the o^™g' and thenon.>„,t w«, upheld on motion, Pollock, (IB., saving Vneralhspeaking, a mere duty cannot be turned into a contract and St
uoh n?r T,"^"""'* 'IT «"» f fH'nuit it to be dc la^ ^^^
such If the obhgation had been alleged as a duty the defenda^might have demurred. But when it is alleged i^'aconttt thedefendant cannot demur because it is possille that the" may be

Ihe obhgatwn on the master with regard to machinery whe'

)

iL "n^t tharth""^ "^f ** ''',''" '^™"'""- The declara.lion Ht out that the deceased was employed by the defendants towork .n a passage where was a wall of 4icl/the delenZiTh^absohite control, and that "whilst" the deceased " was a^uallT^

M'X^^^d aT't tt"«
*"" "'^

^r^!'
" "" ""^ - "irfeSts

«« aloresaid, and at their njquest, the said wall became and wasruinous, and fell upon " the deceased."
'

tl,

"
Z°'^]^ ''""'" '^y' ^'«"'' ^^' " i wsa disposed to think that

wtabhshed that, if a servant volmitarily undertakes an employSwhich, in Its nature, is an employment of danger, he does soThfs"™
nsurer against the risk. The master is not «,^nsible to hU serv,^

hl'a^nffl"""'".* ^'" ""^ '*«"«^' "' "" ^Ployment into "hi^hthe plaintiff vo untanly enters, under circumstances ,n which thensk 18 necessanly and obviously connected with the emplovment."

-„,^ .""PT"' '" ''""""^ '° "'<= *" "=asonabIe care to protect hi,

knnwTJl,! .r^" '''"?'' '"^ """"""^ *" """"• -"IJ which heknows, and must be presumed to know. And on looking more narrowly

as showing that the wall becanu: ruinous anil dangerous by the defend-anta neghgonce after the plaintiff was engaged in the service and while

,
»/ ^

J**
*''" '""Tectneiw of ttim now, sw Fleleh

122, andan/p. U.

ttiiej/ V.

Duty caimiit
l>e tunml
into a
oontract.

Obligation of
the ntottter

with regard
to machinery
wht^re t^re it

no qiwrstlon of
direct

ppwonal
negligence.

Vavghan v.

Cork and
Youghal
Ry. Co.

Judgment of
Pigot, C.B

r%RHt;!1**J
'2 Ir. C. L. R. 297. The S<-ot<

» 3 H. AN. 258.
^ L. it- S. if. Hy. <'.>.. (IH92) 1 Q. B.

• 12 Ir. U L. R.

;

' known

i

h cfMea art; iiotiil i

yn^-Y," wepaal, Q2.2, tt tiqq.
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jodgmeat

he was actually employed in doing the work, the wall being in the
actual ' possoMtion and under the control and dttmlnion of the defend-
ants.' Upon that statement the defendants can hardly be treated
otherwise than as directly and personally cognisant of the altered
condition of the wall ; and if the wall became ruinous and dangerous,
while the deceased was engaged in the work near it, either he ought
to have been made acquainted with the change which caused new nsk
to his employment, or precautions ought to have been taken to secure
him from the danger."*

I^"^in'l'- The case is important as laying stress on the fact that, with re-

r!^«„„?. " ference to the same man and the same machinery, there may be two
different species of obligation. If the machinery is in a dangerous
condition when the workman enters on the work, no obligation is

presumed on the employer to alter or improve it * unless the jury find
that the workman was without knowledge of the state of things and
did not appreciate the risk to which he was exposing himself ; but
where the workman enters on the work with all the accessories in a
reasonably fit condition, and by reason of non-repair or absence of

supervision such condition becomes altered so that an accident occurs,
then the presumption is that the employer is guilty of negligence ; for
it is not the duty of the workman to watch the graduw attrition of
machinen' or plant until it is in such a state that danger may probably
arise, and then to give notice to the master, so that repairs may be
executed, or, in the alternative, the contract varied ; while it is the
duty of the employer, when the workman has entered upon an employ-
ment with reasonably fit and proper machinery, and undertaking no
more than the ordinary risks, to keep all the surroundings of the work
in suitable condition ; and the burtnen of proof lies on him to t'how
he has done so. The workman's duty is to get on with his work to the
best of his abiUty, and while doing his duty he is entitled to trust to
the master doing his.

This is in accord with the law aa laid down in Murphy v. Phillips.'^

Plaintiff was injured by the breaking of a chain, caused partly by bad
welding, and partly by its worn condition. " It then became a question
whether, from whatever cause the accident may have occurred, it waa
or not the duty of the defendant, as the master and employer of the
plaintiff, to see and examine from time to time the state and condition
of the chains and other machinery employed upon his premises in

his buflinesB. I am of opinion very clearly that it was, and that the
defendant was bound from time to time, as the occasion might require
to have the chains ui.ed in his business, and of course, therefore, thf
particular chain in question, properly and duly examined and tested
periodically." *

Again, in ff'e66 v. Rennie,^ where injury arose from the fall of a

Act«d on in

Murphy V,

PhiUiff

HVW> V.

Rtnnit.

I M Inalty v. King, 24 So. L. R. 15. a Dynen v. Leach, 26 L. J. Ejc. 221.
3 (187(i) 35 L. T. (N. S.) 477 ; Spkcr v. South Jioaton Iron Co., 138 Mmh. 426. the

casfl of » flaw in an iron hook uaed lo ruise a fumnre door, whirh ti careful inspecti.^n
w.mld have revealed. Henderson v. Carron Co., 16 Bettw, 633; MUne v. Towmoid.
19 Rfittift, 8,^. Murphy v. PhUlips m diittiaguiBhed in iUack v. Ontario Whel Co.. lit

Onl. R. 578. and in Hanrahan v. Ardmimidt Steamship Co., 22 L. R. Ir. Bft
* 36 L. T. (N. S.). per Kdly, V.B., 478. Cp. J!<ukeii v. Cape Ann Anrh-.r

Works, 178 Masa. 485.
f y^

.J,* ^-
T^

^- '^' ^'2, followed in niliif» v. Cnims. 8 Frawor. 174 ; (rrkmnrli v.

AUfgheny Valley Rd. Co., 59 Pa. St. 231t, a raw where wood, that had been in thr ->il

an iinreanonablo length of time, gave way.



CHAP. iv.J MASTER'S DUTY TO HTS SERVANT. ti2<j

rtirwtoil the jury that the sorvant had a right to nim-t that he shall •••'•.f'e-
only bo expand to the onlinary risk, of the emploVme„t and tha T'"!"-"the maohmery or apparat,,, almut whirh he i» to hi employed and

' '

out of which danger ar shall he attended to with reZnable cZto en-ure Its being „, a fit »t«te to be worked without un^, " oVertra^ordinary danger to those einployd in or about it ; and a thouTl Tngeneral an employer was not liable unless he knew of he daS yetIt wa. his business to know it, by re«.sonable care «„,! preeaS he

of ?he d>„J, if K
'"""«'' ';""'""'' """ "" ">•"'" 'IW <>' k"""

reasonaWvT. •

if* rT"'''','
'""^ ''" '"'«'' '»^o known, and if,reasonably, he ought to have known, ,ind to have taken the prom,;means of knowing, t followed that, although ho would not boTaUemerely on account of the negligence of his^ervants, yet it wa« his

or tre'ilT
•"""'" '" '"'^° '^' P">I».rn,™nsof knowi^g'^f thedangeor to employ some competent person to do so

"

nJT, J*, w V ""P*;' ''"' '"«l'"»-"7 and works, and who hive i"«li!™"t "'
mspected it, but whose judgment is at fault and who come to a mistaken ' "'"I"'*"'
conclusion as t« the eastence of danger or defect.' mXuZ
^i««i^f """.^ ^ "' ""i *°, '^™'""'' *'"''' P"-"I»8ition with the very n.»t,r.i.h

mSner^" ,

•"'
'l",,""

1"*>' °' *'"' ""*•"*' "• P^^de adequate
'•'"''y-

^hwTn?* "it ?
su:table scheme of work. This fs an antecedent

ofZ-t ,„^ tl "r "u*^""
"""^ "PP''™ '" *'"' "='>™« «nd machinery

TK, " ""'
'°i

*''* <:''»"''»<'' of the provision for working
If the master has a greater means of knowing than the workman A »cond

he owes a greater duty to hm
; for the matter in question being not 8'°™''?"

within the ordinary sphere of duties of the servant he is not to be
"''""'"'"^

presumed to eoncem himself with them, or to be 'acquainted with LT^S""them
,
and is entitled to assume, m the absence of a suggestion to the

contrary, that everything is efficiently and carefully provided for

,,Ji^,^' X °\ was/'gurf and decided (at least so far as AUc.,.X.u,
appears from the report) exclusively on the ground of the dutv of "»•<'"
employers to employ a competent person to take charge of their
premises, and without reference to their duty to see to the condition
of the tackle and machinery. Plaintifi's injunos were caused by the
talhng upon hmi of some gates built into a framework on the premises of
the defendants when, the plaintiff was at work. Thcv had been some
time out of repair, gradually getting " from bad to worse." If closed
or partially closed tiiy were unsafe, but if left oiien and wedged up
they were safe. Defendants' manager had notice of the unsafe con-
dition of the gates and direction, to repair had been given, but nothing
was shown to have been done. When the plaintiff left work, the
gates were opened and wedged up

; when he returned, one was open,
the other shut. How this cime about there was no evidence to showBy reason of their defective condition they fell upon the plaintiff and
injured him. A veniict tor the plaintiiT was set aside bv the Di visional
Lourt and a verdict entered for the defendants, on the ground
that the plaintiff • had not shown that the persona employed by the

3Mn/e, 613. 3 i'Ex, D. 25).
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defcndanls wure iiicomjwtent. and the negligence, if my, which oauied
tho accident was that of a {ellow workman o( the plaintiff."

toT^'noSil
'''''e.P'""**''*' 'here 18 apenional duty on the employer to see to

duly on th.
H") inaintenanro at hiH preniwee in a condition of reasonable safety

nnploy™ to IS thus glanced at in the judgment :

' " There was no evidence to show

MtoMnlno,
'""

', , P"""™' »' thf defendants were dangerous.' that these gates
olbii """* defective in their original construction, or that they had not been
pr<,inl—

.
perfectly safe when first put up. If they had fallen into a sUte of
decay, and had been pennitted to remain in that state, it could scaicelv
1» said that that was the act of the defendants, but must have been
that of the persons whom they must have employed, and there waa no
evidence to show that such persons were not proper and competent
for the defendants to employ."' However, what the learned judge '

who deUvered the judgment in Allen v. Nan Oat Co. considered " couid
scarcely be said," had actually been held, as wo have seen, by Pigot,
C.B., in Va«glmn v. Cork and Youghal Ry. Co.,' and by Cockbum, C.J.,mWM> V. Rennif.' while the Eichoquer Division itself, a few weeks
after the judgment in .4llen v. New Oat Co., arrived at a decision in
conflict with the learaed baron's iidHm.'

• From MiytKing that appears in the report, there is no suggestion
that It was the special duty of any one to see to the condition of the
working surroundM at the gas works ;

' and if the fact of there being
a foreman were s^cient to discliarge the employer's liability to see
to the reasonably safe condition >•< his preMses, the special duty on
the employer requiring him personally to see w machinery and plant
would be ne(i[atived and evaded by the mere appointiiWDt of such a
foreman. ICireovcr. as we have seen." the fae< that the attention of
the manager had been directed to the unsafe (londitioo of the gate,
and orders given, but nut carried out. tu remedy this, wruld not in
itaelf be conclusive against the plaintiffs right to recover. Again, it
seems to be assumed throughout that, though there was a complaint
and a promise of remedy, the plaintif! would he deprived of his right
to recover, even supposing him to have remained, merely because he
rehed on the promise so made. To put the matter ahortly, on the
assumption that the plaintiff had no knowledge, or no aofficient know-
ledge, of the condition and the dangers iil the ga«*8, he was disentitled
to recover, because there was a foreman who, in the ordinary course
of things, should have looked after the gates, and did not ; and on thi-
assumption that the plaintiff had knowledge, he, as a proposition of
law, and necessarily, could not recover, because he consented to thi'
nak. In either view the decision is ujuMtisfactory."

1 L.e., per Hiiddleflton. B., 256.

.iUtu r. H,
OasCo.
diacuu«d.

"The evidence ««.. tl,«t thow K«t«« if hfi <™, a„j „,j„j „„ „„ „,,
., .-«|I. or rarlnUti cloard, Atri wot ,r„^tr Hal Out miahl l<^l," i.e. 281 • an
by connt'jtience If they were Ipft open fcw/ m;/
and speeiAl preeaiitiond, they wfrf dangfnuiK.

iifht /V/," I.e. 2fil : utd alHi.

In Hh'.rt, without additi'rti '

II b. C. L It 39T. 304

fp, Spiar y. Situ/k K'^^bm Iron i

Fiuddle^too, B.

' 4F. tF. U13.
B Murphy y. PhiUipn, Xt I.. T. (N. H i

4"
138 M«».. 42(1.

' Hudd]e.lon. B,. my., " o.uuiinn it to iuve been Khe neKlis>in< at Fartm. tl,.,.
would !«, pegl.a,.,,,.. „r ,> t,.|l„, „„„,." ,^i,„ ,„ But why «.nme it .t allWhy not dmum the , ».e «. r„„ng the ,|U«ti.»i ,rf Ihc duty „f the .-raployer to nee Ihnt
the nub .urroundmg the worli are nu« B«,t»r than »a. apu«.renl •

Se L™722''
'''°''*'''*'°"

2 I'- * F^«n
i Sla^f,M, y. Il.„nl,ari Foundry Co.. 2J

-4!lot..e- ;;i."_.^-..;:r;i-'!y :s il-.n ™^gTr.^,J ™jj {„. ^—^ nadd'WAtor,. ?:
. save. 2'.^

:
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«eivi, in tiKwe luattcrs whi.-li miiv ™» v l„. rcn.oilied and do notmvolv,. ,„.r,i«„™t o,„.rati„nH of tl,;, labour of »kin« mthanic, or „instanri'. w UTP ronca }mvn n i,„Im. (
";"'"«'""' ni« names

,
lor Muhu n nit

suBDli,.d a, »mnK t ^

"' wnnng n-it and th.. master haa tl.o,.„„,ihl",

«™4a l^t 'T'^'"'
"-"l "f "''Kin* when requisite is on the

Dreak, buckpta to become leaky, protections in daimerous occuoationsto become meffectua from any eo^sUnt or recurrenf caLe aToZ

s tnTTn,"""'' '^"
I""'''.''''

•"« been 'definitely laid down are

:tf^tT„"rhdTciln:''
'"""' ^' --"HtativeirenTratd

tho^aThetThV" "'"','' '' """"^ -""Wng the line between ni..i„..i„„

™, l!
*''"".''"' '"J"""'l p™™ cannot recover aeainst the >'tw™„°L..em,.,, yer becanso the employer is not responsible tor the haZni™ "'"""'•

of the mjunous event whieh is brought about through miscarrS o? r''°" "i""

condition of machmery. The master is liable in all cases where there '""P" "'»•
haa been neglect ,n providing pro,«r machinery and comnetoit s^r "'"'"T'"''

orp™per"rchT,;i'ir!;''
""'"" ,"" '"'"-^ ""'"-"™' t™--?-^ =-"»....

oi proper machinery by servants not intoinptHent.' tlmoanw
where the

III. Statutory Duty.

injury ft—

,

frtun tho
niAnAgement
of niaohinory.

We now come to consider the efleet of the imposition of a statutorv III s«„duty on the master's habi ity. Senior v, H'«i»is the filt ca^e S "^^Xnote. Rules for the regulation of the defendant's coal mine were *-"-

'

iasifcrr Sumtiu Sled Co., L. R 10 g B 02 ' ^^"^ ' ''"«»''« »

^^^.^
£ ,., Tooh,) V. A>.hW. ,y„. cJ., in i., ,„. 437, r.,l„„. M,..,„ .„d g,„„,

th„ pl,u,l »h<„,Id i„. .ulB,.„.„l "TrW ('. „
' "'', '.'"™';"i'""y precaution, tlu.l

...rt whi, I, „r„ in ,l.il, „.o .„Kl „1,„ , JlL'n ^£. J.',„ThJ t'''''''"""'°',"»'

.5li8.22.4,,i.'st. B.WH
"l'™'!''". '« »" tr':,l«l ui <.Vrja» v. lt„.,lon. J26 ji. Y.

B.P. «f/ViS; v.^5;,s-ri87£:t;;:5i:
"""•" '''> *"• ™'- " *«

IM
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ftpprovetl under the IH ft l'.> Vict. c. ItK^ Onv of thtHu^ every muming,
beioro any one dt'scvmli'tl the nhaft of iXw mint*, (lirot-ted the cage to

be inspected by the enginpman, ami " the ropwi and loaded oagen are

then to be run slowly twice up and down the pit bi*fore any penion
deflcendn or ftiwrnds." The defendant, who superintended the working
of his colliery, allowed the rule to be noglectfld. Tht- nij{ht bcforo the

acrident the rojm by whirh the cage wats xusjiended was injured by fire.

On the morning of the accident the miners were told by the banksman
that they had better examine the rope before they went down ; they

neglected to do so, the rope broke as the cage descended, and those in

it were killed. The Court hold that the case came within the maxim
Volenti non fit injuria ; yet indicated its opinion that, apart from know-
ledge and accuptanci! of the danger by the deceased, the defendant

would have been liable, though the negligence wan, in tho last instance,

the mtgligence of the banksman, who was a fellow workman ; as there

was most culpable negligence on the part of the defendant personally

in neglecting to see to the observance of the statutory rule and in

keeping a banksman whom he knew habitually disregardetl it ; and
either of these circumstances was sufficient to import liabiKty.

Two questions suggested by the decision, and requiring more
attention tor their e'uculation than they received, are :

Thi> maxim
( |

) What is the precise import of the maxim Volenti non fit injwnti /

iVwW^*"
'*'

i*^)
With what circumstances, if anv, does the maxim apply in the

case of the violation of a statutory obligation 1

(I) What ia

tb« import of

the maxim T

Hiitory.

(1) THE IMPORT OF THE MAXIM VOLENTI NON KIT INJCRIA.

The maxim VolerUi non fit injuria has biwn traced back to Aristotle,^

perhaps more in faith than by reason, U is found unmistakably in

the Civil Law, where the case is put of a man in jxUria jtotesUUe being

sold with his own consent. Tl»*i fathct has His action for injuria :

filii vero nomine non eompetit. y«w* HfJIft i%JHrin est qucs in volentem

fiat.''

It is found also in the Canon Law; wKv^re itappears in the form Scienti

H conaentienti non fitmjuria neqttc «k)tus.* Thi» is a notable testimony

to Bowen, L.J.'s, legal insight, according exa«.ttv wth his observation

that the " maxim is not ' scienti non fit
''" •uria. but ' wlerUi ' " , that

" mere knowledge mav not be a conclusive defence." ° The first time

it is met with in the English reports is in the Year Book of the 33

Edw. L* and its modern use starts, so it is said, from Ilott v. WiUte8~

1 See now 3S & 3fl Vict. a. 70. Part H.
sVriuH \» prolMbly ia the faahioo of the schoolmeB who resorted to him as the foiini

of all wiadoDL In Book V. :. xi. of the KuUvtnian £thics ho diacuasea— a, bit di-

c^irairely—the question, Cmi » ntoo injure himitelf ? Mid concludes, aiW-At SidvT6v r

aiW-d A^ia Kal v-drx" *oi irmti. "En '-'r. Hi- 4K6fTa dSicrfftfat—wlurh is purely m
cthioal propoflititm mach more itkin to the discmwioo in Plato's Gorgiao. wfaeth'T

it is better to do or to suffer iajustiee. than to anything pertment to tbe proHi-ni

topic.

3 D.47, 10. 1.!5.
4 Sezt. y. Df ReguliiJunM,i». Pollock and Maitiaad, in thnir History of Bn[:l.-ii

Law, vol. ii. (2nd ed.) 217. atop short at the Canon Law in tracing back the genetUocv it

tho maxim. In Sir Walter Scott's novri, " The lletnrthed." Fftther Aldrovami »i.v-

" T \\iM with th«' iHiimHl HchoHaBl. Vnirnti turn fit injuria." v. SXi tnw-*rds the en<i.

r. Thotnae v. Qwirtrrmaitu; Irt g, IJ.D. ((Wi.

« V. B. 33 :ir> Edw. L (ed. Horwood) H. Br.«*«i 1. 4i:ih uses it iu the U^t-.v.

cum Bcitnti et volenti non fU injuria. The maxm h iivailable as a defence iindfr

the French law of Quebec, Itieheiifu. ^r. Nmrigntion Co. t. 8t, Jean, 28 L^r
Cauadii Juri-t. (Q-B.) 91. t n B. ft AhL 304.
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though pmhalily much eurhcr iiiiitiini'i>ii nii((ht he t<miul of ilii u*' to
furmulatc the legal i'oiisi'<|ui'nc'iw of ailinj; ul Ihf aKi'iit'n own rink '

Bow™, L.J.," jiointJi out that tin' ifTirt of the maxim ia by no
mouia identical wfth the di'ten-i- of xiitributon' mgligenii'. "Con-
tributory ncgligcnw," aays he, " ariaifi when then' han Won a hreaeh
of duty on the defendant » jMrt, not where, rx hinnlluii. then> ha» Imm
none. It rests uinm the view that, though the defendant lio» in fset
been negligent, yet the plaintiff has by his own carelessness, sevend
the causal connection lietwecn the defendant's ne«ligi.n(e and the
accident which hn» occurred : mid that the dcfi'ndant's negligi'nce
accordingly is not the true proximafc cause of the injury. It is for

this reaaon that under the ohl form of pleaiUng the defence of eon
tributory negligence was raised in artioas based on negligence under
Ike plea of 'not guilty.' It was said, and said righllv, in IVcNm v.

Ballard,'' that, in an inquiry whether the plaintiff has been guilty of
contributory noglig.>nee, the plaintiff's knowh'dge of the danger is not
conclusive. Ob\'iouHly such knowledge may have e\>m led to exen ise

cvtraordinatv care. But the doctrine of Yoknii Km fit injuria stands
outflide the defence of c-ontributory negligence and is in no way limited
by it. In individual instances the two ideas sometimi'.s seem to cover
the same ground, but careleaaness is not the same as intclligiMit choice,
and the Latin maxim often appUes « hen there has been no carelessness
at all. A confusion of ideas has frequently been created in accident
caaes by an assumption that negligence to the many who are ignorant
may be properly tri'ated as negligence as reganls the one individual who
knows and runs the risk, and by dealing with the case as if it turned
only on a subsequent investigation into contributory negligence. In
many instaueea it is immaterial to distinguish betwcei, the two defences,
but the importance of the distinLtion was pointed o\it by Erie. C.J.,

in his summing up to the jury- in Inderfnuur v. DanK's,* and bv Cockbum,
C.J,, in Woorffev v. Metropolitan District Ry. Ci." To prove negligence
it is not enough to show that the defendant has been negligent to
others ; the plaintiff must show that there ha« been a breach of duty
towards himself. These two defences, that which rests on the doctrine
Voknli mm fit injuria, and that which is popu' tI'. described as con-
tributory negligence, lUf quite different."

That a person guiltr of contributory negligence should not nwover
even when the injarv arises fr*mi neglect to observe a statutory luty
is not only reasonable, but riear law.* For. in such a case, the plaintiff

1 E.g., Brithamt w. Daerm. | Mil) S TAimt. 143. 158.
" TIkomtu T. Quarltrmaine, 19 Q. B. D. W7 " I wm (torpriBOd lo fiiid that my

person could gruvBly raise a doabt on thi^ (juenTmn. lie we h«T^ decided over and over
again in Ihia Court, and witably in the ease of Jf'Car«hy ». Brt*wA ahtpoiimtrt' Co.,
10 L. R. It. 384, tli«« a de(eoi.e o< eonmbutory uegli^tnte i,< only an amplitied form
of denial that the injary waa cauaed by the negliueoco of Ilie defendant." i>er Dowae
B., M'Evon V. Waterlori StimiMkip Co., U L R. Ir 1S.1

s 17 Q. B. D. 122. • L H. 1 ';. P. r77 L' Ki. D. .3110.

« Sttuor V. Ward, I E. A K. 385 : Coweff v (Tort*, fi K. & H. 849. The remark
of Pidott, B,, "I ahould have been iMfttor gatiefied tf CanweU r W„rlh had been .uher-
wiao decided: and that the maater thepa ahould have been heW lia' :••. aa he had lieen
clearly Kuilty of a brea^-h of hia atatitt-wy duty." iwerlooiw the difference in the appli
cation of the maxim Volpnti ntm fit injuna. ,»nd the defen-j- of ((mtribiitory nenligcnce
That the diatinction wna not ahaeiit . ]f,>i(ether frnin )ii. ,„i,w4 i|,p<. ,r- from tlie f'pllowihj:

paaai^te :
" II aooma that even aJti-Hijih thwe w.iv I,.. ., .-u»t.. itory duty itnjKiaed on the

employer, the worktniui inuat atiB be r^eefuf .:,f his own -«tfet / "
; lirillon v. flfmt

Wf4ttm Cotton Co.. L. H. 7 B«. IJtt. The ewe nf CagwtU v. Worth, waa. however,
decid -!. on demuirer, where the -wly point w-ae w^Mthera plea that aet lipiontrilnitorv
negiigenoe waa ^ood. M'Hmy\. WiilerlordfiUftii^tivCi.. 18L. R, Ir. i.W.

Ikmen, UJ.,
diNtiiiguiMbea

lietweeti oaaea
of cuntribu.

tory negh.
Hence and
uaxea where
the maxim
appliea.

Contrihutory

neuliticrice uh

.iff.- twl !,j,

ataliito!-

duty.
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Km failMJ til mUbliali tlw proiHinition im which •liiiic h« ia vntitkd to
nM-.iv.ir lUiiiuyi'M - that tht< injury hipppnnl throu((h the ac(oml»iit'»
nenhgi-niH'. ' The m'((h*t uf tho lUtututy Juty nay involva tha pcni.m
guilty then.if in pcmlti™, jrot tho Uw will not >llow the injured
iKinuin U) rwcivM hertum ho ia hinwif conaenting to the vinlntiun ol
luw and e<i hia own wrong. Tho iwnaidoration ot thia view of tho
niattor luuat. (or tho pnwont, bo poat|ionMl.'

Wliori' there ia no contributory ni'glimnco, and tb'' injury ariaoa
from the dangrn of tho work, the |M»ition of things ia dill.'rent.'
Tben^ ia, firat, a duty on the rniployer to provide roaaoiiablo and lit

iiiachinery, And hia liabiUty in thia reauoct ia determined by -on-
aidoring whether he haa knowlod^, and hia aorvant la ignorant, of all
defe<!t8 in tho condition and repair of tho aumiundinga amongat which
tho aorvant has to work.* In that event—of knowledge of the maator
and ignorance of the aervant—the n; -ater is liable ; oven though the
condition of thinga ia the aauio as when tho aervant entered I lu^ employ-
nicnt. And thia ia ao becau.'<e tho kw impliea an obligation on the
maator to make the aervant aa well acquainted with the circumstances
of the work aa ho ia himself ; failure to diacharge this duty impowsd
by law affects tho master with a similar liabiUty to that which would
arise if he wore a fellow workman with his aervant, and negUgently or
recklessly using tools, caused an injury to hia aervant. This brings us
to a detailed consideration of the scope of tho rule aiiitimariaod in tho
maxim Volenti non fit injuria.

The maxim ia appUcable in divene circumstances, and its weight
ia by no means umform. In ita wideat signification it al ma that
" one who has invited or assented to an act being done towards him
cannot, when ho suflen from it, complain of it as a wrong." * Persons
incapable of intelligent aaaent are of course without ita ambit. Neither
can one bo allowed to consent to an act against a law of general policy
and obUgation, though whether ho could assert a personal claim after
audi consent involves other considerations. In many cases he would
be fxirticept criminit. Ex turpi causa non oritur actio'
A trespasser who injures himaelf by intenneddling cannot, by his

wrongful act, impose a duty upon another ;
' his act being wrongful, he

connot claim in respect of the risks with which it was attended.
Again, he who roama over tho property of another must be held

to do so subject to the liability of himself bearing all injury from
dangers encountered whUe so using the licence ; with the proviso,

1 "In modt ciwwa it w wcll-nigh impowiblB for the plaintiff to lay hia evidencv
before a jury or the Court without diwluaiutf circumitanc,', whii-h either point to or
tend to rebut the conclusion that tho injured party waa guilty of contributory neuli-
Kenoe "

: per Lord Wataon, Vahlm r. L. J> S. V. Ai. Co.. 12 App. faa. 48.
» Seewwf, 643.
I J(i,^vi» V. JfMIpiac, IS Rettie, 789. In Sin r. a>miaioari:iACV.(lgoi) 20nt.

L. R. fl9. it waa held that the owner of a ^Ain0 tug ia liable at common law for the death
of a liroman, who fell overboard and wiu, drowneil tlirouRh the breakage of a defective
handle to a fiah-box he waa dragRinK along the deck, according to the ^ucuatomwl
practice. The ground of the deciHion is that tho defect being ilim-overable by inspec-
tion waa evidence of a defect implying personal default in the nuiater. .Some remarks
of Armour. C.J., importing that if the case had gone under the Employers' Liability
Act, it would have been necesaary to send the caae back to a jury to determine whether
•otne employee auiierior to the plaintiff wiu, aware that the appliances were defective,
are obviously Hiiggc.,ted by the terms of the Knglish Act.

* fM*;^'(A«v. £ondoaam/&'t. A'o/Anr(neA,rt-«ro.. 12(>. B. I). 403- 131J li D 2.'»!i

s amitk v. Hahr. ( 1S9I ) A. C. i»r Lonl HenK-faell. 360.
• 6'oflinj V. Miafcrn. 2 Wils. 341 i I Sm. L. C. (Hthed.)3«l).
I A-w V. Midland Rg. Co., ? H. A N. 782.
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h<iwisvar, that th« owner ol thu pri.i»rty is not wilfully to ilKoviVK him,
or to do Miy «-t whii:h iii»v pine-- liim in .UnKor.^ But it in in tlif (•if
ol tha Mi^teiKc ol till! relation ,i( nnwtiT anil lurvant that thp »|nili-
ration ol th« rule in now moat fn'i|iii>ntly invokni.

Thu HiiatoiKi) ol thii riak fruni wlliih the injury hai> anwii nwy K»kr>ihn
either have bii-n (a) eontein|ioraneou« with, or (*) nulwiiuent lo the •'«»"i"l>»«
entry u,ion the eni|iloynient, and may ari«< from a slate ol thinK> ,7:,',;

""'':„,

either imliflerent in itai'll or lorliidden liy «tatutory ewtment. l... il».™ity
(o) II the exiatenee ol the rink ia eontelii|Hiraiie<>u» with the entry ^rlh'-tv.in

by the aervant uuon the ein|iloyment, anil niaiiif,-.t li. him, and there '',',;,','i' ',''^,„,,

la no atatulory duty to remedy it, it lornia one .d the tirini ol the i„\y,„.„.
eraployRuint, and the rule, Viimt, mn fU njum. a|i|.lie». «i.ue lhelb.ri.ki.
riak la thua a condition of the aerviee. Thi« ia exiiresaed l.v Lord """"i-

f^l'V ";" '" ^""-"^ " *>''»<».• " Before the Employer.'
'""""'"""

Liability Act there waa thia condition in the cimtrait ol hiring, that

1 'ki
"*" * ***'*"' '" ""' P"''"'"*" " machinery which waa o|ien and

palpable, whether the aervant aitually knew it or not, he occepteil
the employment aubject to the riak. That ia the doctrine which ia

embodied in the maxim Volnli non /K injuria:' II the riak exiata
at the Urae of the employment and ia not manileet ami one that minhl
reaaonably be expected not to exiat, the aervant ia entitleil u. oaaunie
that the terma and conditiuna ol the employment are normal, uiileaa
It ia Mtberwiae atatcd.

(6) The conditiona of an employment may be altered and bei imie (*) Whpre
dangerous after the contract ol employment ia entered into. "f

"''' "
An American caae, KniUey v. PniU,' diatinguiahea betwi^en the

'"''~''""''-

aaaumption ol thoM riaka which inhere in the work undertaken, and
are not expreaaed, yet which bind by virtue ol the " imphed contract

"

to undertake them, that ia the eaaence ol the agreement, and " an
independent act ol waiver," which i« aubai'quent to the contract and
accepta a Uability that ia not included in ita oonatituticn. FofeiUi non
/u in;urM ia the eipreaaion of thia waiver.

Thia caae waa, apparently, not lor the moment preacnt to the mind
of Lord Esher, M.B., when he said, in Yarmouth v. France:' "The ;<iel«mo(
maxim Kiiini<i non fit injuria waa not wanted aa between master and ';'"' ''^'«"'

servant. It was only wanted, il at all, where no such relation as that
of master and servant existed." Since that relation seems one where the
maxim is certainly not exclusively yet still particularly applicable.'
In Its inception the contract of the workman with his employer is to
work on machinery in a certain condition. During the employment
a change, either in the machinery itself or in ita condition, followed by
an accident, raises, not the question of the original employment, but
the effect of the workman's suheequent conduct. The application of
the rule, and the difference in its operation fnini the fornur case are
noticed by Cockbum, C.J., in Onrte v. Wcii»i,'» ; • " There is a sound riici,

I Oitturrt T. Eftrhm, L. R. 2 C. P. 371.
> I9Q. 8.0.653.
> (181)6) 148 N. Y. 372. Bojie v. Sr

when ttie loamed judfte .ppear. to over),
of pcoof lim in the abdeiiuv ol BTideooe.

• L.C. n.'il. T)ii^ HUtcment by Lrtrcl K«h,-r. M.R.. i
the pa,4i„i«o ju.t quotwi Ahori, fnna tjie ».iiie judgment.

• "Tlio maxim," y. Lord Hiir«>)ioll. in Smith v. ftifcr, (1891) A. C. 3(10 " lin.
no .pecial .pplmit, .r. tf. tho can ol employor and oiiiployod, lliouiili iu apnJivaliiaimay wellb«mvokMia.iichao«M."

• 7 H. * N. M4.

.kburn.

Zfoitind Oiiutie Co., 20 N. Z, ],. R. (WK,
ik the eonMideration of on wliiim the ontu

ii-nrrely to ))e recinciitHi with
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distinction between the cane of a servant, w>io knowingly enters into
a contract to work on defective machinery, j.nd that of one who, on
a temporary defect arising, is induced by the master, after the defect
has been brought to the knowledge of the latter, to continue to prform
his service under a promise that the defect shall be remedied." » A
plea by the master, that the servant undertook the risks, is met by
the replication that the existing state of the machinery differed from
ita condition at the time of entering on the employment, and is not
one of the risks which the servant undertook to bear. On proof that
the condition of things has been altered subsequently to the servant
entering upon the employment, the master has to show that the
workman has voluntarily undertaken the danger ; for the risk in-

volved constitutes an addition to those incident to the service ; and
it is not more than the dangers ordinarily incident to the service that
the common law holds the servant to undertake. Then comes the
question, What is a voluntary undertaking ? In Woodley v. Metro-
politan District Ry. Co.* Cockbum, C.J., answers thus :

" A man who
enters on a necessarily dangerous employment with his eyes open, takes
it with ita accompanying risks. On the other hand, if the danger is

concealed from him and an accident happens before he becomes
aware of it, or if he is led to expect, or may reasonably expect, that

f)roper precautions will be adopted by the employer to prevent or

essen the danger, and from the want of such precautions an accident
happens to him before he has become aware of their absence, he may
hold the employer liable. If he becomes aware of the danger which
has been concealed from him, and which he had not the means of

becoming acquainted with before he entered on the employment, or

of the want of the necessary means to prevent mischief, nis proper
course is to quit the employment. If he continues in it, he is m the
same position as though he had accepted it with a full knowledge of its

danger in the first instance, and must be taken to waive his right to

call upon the empio) or to do what ia necessary for his protection, or

in the alternative to quit the service. If he continues to take the
benefit of the employment, he must take it subject to its disadvantages."

In the same ease Mellish, L.J.,' refused his assent to the proposition

that it is " a necessary inference in point of law," that working after

knowledge of danger is an acceptance of the risk incurred. In the

Lord Justice's opinion the workman was entitled to say :
*' I know

I was running great risk, and did not like it at all, but I could

not afford to give up my good place, from which I get my liveli-

hood, and I supposed that, if I was injured by their [the defendant's]

carelessness, I should have an action against the conipany." In

the light of the later decisions the view of Mellish, L.J\, is to bti

preferred.

In the Scotch case McInuUy v. Primrose^ the Court held a con-

tractor for the brickwork of an unfinished house not liable to his

workman for injuries caused by the collapse of a staircase erected

shortly before by another contractor, on the ground that the employer
was entitled to rely on the sufficiency of the structure without

1 Cp. Mfillish, L.J., Woodlry v. Mdrnpnlitan Dulrict By. Co.. 2 Er. D. 393.
a 2 Ex. D. 388.

^ L.c 393.

4 24 Rettifl. 442. The principle is enforced in the MoaMchoMtta casea of Regan v.

Donovan, 150 MMB. i I XyrtrA v. ^//^, ISOMaan. 248.
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examination. Any other conclusion wodd seem impossible with any
regard for tho conditions on which work is to be done.*

" Mere knowledge," says Bowen, L.J., in Thonias v. Qwiftertnaine,^
" may not be a conclusive defence. There may be a perception of the
existence of the danger without comprehension of the risk." " There
may, again, be concurrent facts which justify the inquiry whether the
risk though known was really encountered voluntarily." This ton-
clusionis itaelf, says Lord Esher, M.R..^" a question of fact; and, he
argues, should therefore be left to the ju y, and the failure to leave this
question to them makes the decision in that case wrong. But though
findings of fact must be the basis for this conclusion, it does not follow
that there is a question for the jury unless there is what Lord Hatherley
calls " a contest of fact."* The finding of facts is for the jury. The
conclusion from the facts is strictly one of law ; therefore, where factH
have been established or admitted, as to which there is no contest
to warrant calling in the aid of a jury in setthng them, it is for the judge
to say whether the conclusion of negligence can be drawn from them or
not, and if, in his opinion, on an undisputed state of facts, the in-
ference of negUgence cannot be drawn, there is no case to leave to the
jury.'

In the case put by Lindley, L.J. :
• "If nothing more is proved

than that the workman saw danger, reported it, but, on being told to
go on, went on as before in order to avmd dismissal" the distinction
between the workman being scieris and being voletis is apparent. If
the case had been one of seeing the danger, reporting it, and con-
tinuing at the work, Lindley, L.J., also says he should still regard the
materials as sufficient to warrant calling on a jury to determine whether
"fear of dismissal rather than voluntary action might properly be
inferred." In cases of this description it is always for the plaintiff
to make out his case ; and if he can only show facta equally consistent
with the inference of hability or non-liability, he does not discharge
the onus upon him. If, then, the inferences to be drawn were of
equal probabiUty, he would not have done so. The fact is, however,
that in such a case as that suggested by Lindley, L.J., the inferences
cannot be drawn with equal probabiUty. The making a complaint
raises a strong presumption against assuming an acceptance of the
risk, which is not rebutted by the mere continuance in the employment.

1 C^ Kiddle v. Lovett. 10 Q. B. D. OOS.
s 18 Q. B. D. 696. Lord HwacheU'a BtrictureB on this caw, in SmiUi v. Baker,

(1891) A. C. 325, 36fi c( atqq., are o6i(er merflly and not involved in the decision;
on the other side there is the view of Lord Morris at 388 et atqq. See Law Quarterly
Review, ( 1892) vol. viii. 202, article on Smith v. Baker. The elements contained in
being volens are diBcuseed, CoUitu v. Munro, 14 Vict. L. K. 1. In America the law
has been laid down in an identical sense, that knowledge is a fact to be considered
by the jury in connection with other facta in determining whether that raiition wan
exercised that the circumstances required; DiMrict of Columbia v. .V'EUigoU 117
U.S. (10 Davis) 621; Hovghv.Ttxa»,d)t. Ry.Co., 100 U. S. (10 Otto) 213, 225.

» yormoK/Av. France, 19 Q.B.D. 654.
* In Dvblin, Wicldmv, and Wexford By. Co. v. Slattery, 3 App. Vas. 1 Iflfl. See

Waketin v. L. * S. IF. By. Co., 12 App. Cas 41.
'

s Metropolitan By. Co. v. Jackson, 3 App. Cas. 197. The rule in America has been
thus stated :

" When the facta are sjKreed upon, or otherwise appear, what in ordinary
care is a question for the Court. When the facts are in diHpute the proper course for
tho judge is to explain what would bo ordinary care under certain nypothwes as to
facta, and have the jury to apply the law to the facta as they find them : Wallace v.
IFcrfern, Ac. Rd. Co., 2 Am. St. R. 34«. This case, in its facts, is very like Jackson's
ease.

« YarmoiUh v. France, 19 Q. B. D. G61 ; Bultb v. Bulloch, 19 Rettie, 971; OreerY,
Tunbvll, 19 Rettie, 21 ; Shidda v. Slurdoch, 20 Rettie, 727.

Thomaa v.

Qvarlermnin

I^rd Elsher,

M.R.'s, con-

tention in

Yarmouth v.

France.

Lindley,
L.J.'8, view
considered.

{ I
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The presumption \» rnther that cnntiri tied wnrkinpwaH in anticipation

(if a ii'ni'ily Iwinji apphcil than din' to an uccfiitanci' of the risk, the

cxistpnct' of wliich litui Iwen hniuyht home to tin- master hv the coni-

phiint. There is vet a third condition of thinp* ponsibly arising out

of the fa<'t.s snggrsti'd hy the Lord Justice— if the workman seen

(hmp'r and gofs on as before—that is. if knc-wledge and nothing more
be proved. The more natural inffrenee from knowK-dg*' of a dangpr

attending work, and a ecmtinuanee in the work without protest or

remark, seeniM to be that the workman is votena within the meaning
of the maxim. If so, the workman does not discharge the cnu* of

proof on him. and there is no case to go to a jury.

There are indeed statements acrattered about in judgments and
re|Mirts from which it might be argued that tlie ease cannot be with-

drawn from a jury at a]l, and, therefore, where knowledge and con-

tinuance in the work are proved, tlie true inference is for the jury

just as when tliere is a conflict of eviilence. In Tkrussell v. Handtfside,^

• for example, where the injury sued for was caused by a defect in thr

scheme of work, Hawkins, J., discussing the question of the appHcati.<i>

of the maxim VnkfUi wm fit injuria, remarks, as if laying down a

universal rule, "That question, as is shown by the iudgmenta in

Yarmouth v. France,- was for the jury." In support of his view, he

aj)pealed *o the recently decided case of Meinberif v. G. W. Ry. Co.^

as almost '" identical in principle with the present case." But that

(lecision was, shortly afterwards, reversed in the Court of Appeal,

where Bowen, L.J.,* said, on the point now being considered :
" If a

man voluntarily incurred a risk he couid not afterwards complain.

The question whether his conduct was voluntary or not was an issue

of fact, but it was not alwajTi for the jury. If the evidence was all one

way, it was for the judge to withdraw the case from them. If there

was conflicting evidence, as if, for instance, there was evidence of com-

pulsion, as in Yarmouth v. Franct; the question must be left to the

jury."" There must be some evidence of compulsion for the jury

to consider. The jury are not in all cases to pass their opinion whether

the plaintiff takes the risk of injury on himself. Lord F^her, M.R..

assented to the decision, on the .same ground, viz., that there was no

evident^e whatever of compulsion on the plaintiff to act as he did.

In the House of Lords the judgment of the Court of Appeal in

Metnberif v. G. W. Ry. Co.* was affirmed. The Court of Appeal had

directed judgment to be entered for the defendants, on the ground

that the plaintiff had acted voluntarily and with full knowledge of

the danger he ran. He had been injured while himself shunting a

truck without assistance. Lord Halshury, C, said :' "The man (the

plaintiff) obviously encountered a ';nown risk which he had encountered

for a period of seven years, and therefore he is not entitled to recover,

upon the ground that he was voluntarily incurring the risk—he knew

that the risk existed ; and further, he was himself doing the very

thing which caused danger ajid ultimately injury to himself." That

is, in the circumstances, the question was one not proper to leavi'

to a jury.

1 20 Q. B. D. 359, 3H4. a I'J Q. B. I>. fi47. 3 4TimoaL. R. 2«5.

4 4 Tiniott L. R. >'>04, nflirmed in the Hnuso of Lords, 14 App. C'ns. 179.

6 Lindlry. I'.-I., Huscntcd :
" There wnw no I'videnfe of uiiy t'omptilMion, and in 'lii-

rcttpert thfniJicMlilTcrMi from YurmoHlh v. France."

• 14Ah'. faH. 179. ' I.e. 1H«.
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conchtsivc. Th. is pointed*;,.. h/HZ:; '7 ^'«^^f ; j^,;:;; „,„,, ,

,

.n Thwms
y. Q,u,rtn,,m,„e :

• Knowlo,lKo. as we ha^t,, if ,
",;;,

«,«<(„,„« where it is consistent with the faots tha o.
i il r

•''•"'''i''
character or otherwise, the entire risk tho,,,.), i„ >,

' "'""
was not vohmtarily enoounterod. hut he :^X JJZt^TZ =Si„
ca.e. knowledge on the plaintifis part can ra-an onl Z 1 i,t K
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many months the plaintiff, a nwl, of full intelligence ha ™ tl is
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"'""
vat-known a 1 about it-appreeiatod its .langerl^do,. e,l o o^fi , o

'

, , "f. "I lilt nsK. ihat IS conclusive as to tht Stillbefore a conclusive case is made out, there mav ho a or™,, tivo , a oaga.nst the plaintiff liable to be ™sted bv' f rtho ,,, ,o'f V fi.nstance by 'evidence of compulsion "
; ami th"s the lilt;,/wh,ch the pla,nt,fl seem« to be pWed when he show know",,
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''/n
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was injured The ( ounty Court judge found " that thi- stons h-,,1 .,.,t
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This Hot-iiL^i btu4C(l on a lack (if apprt'ctiitiun (if tlie Hignifirution of the

maxim, which phiinly (hwR not app)y wIhtc thiri' is m-jfligcnro.*

In Chunk v. ApiiU-bn,^ t\n' Court fulluwcil Mimbi'nf v. li. \V. Hif.

Co., afl decided in the Court of Appeal, and held "as to the man's

knowledge of the danger there was no d(Hil)t, and as to his being

willing to incur it, the knowU'dge of it and working with knowledge of

it, was Rufhcient evidence."

The import of the maxim Voh'iiii turn fit injiirifi was elaborately

considered in Smitfi v. Baker in the House of Lords.^ A workman
sued his employers for injuri(^8 received from a stone falling from a

crane intermittently working over liis head, while he was engagtnl in

working a drill, and was thus prevented from giving attention to

avoid the danger, when, in the course of the work, the stones lifted by
the crane were swimg round over hia head. The jury found negligence

on the part of the employer ; and the point, whether there was evidence

of negligence, not liaving been taken in the Court below, was nett

open to the emj)loyer in the House of Lords, One ground of the

decision of the House accordingly was that the jury having found

negligence in the scheme of work the case was governed by Sword v.

Cameron * and the Jifirtomhill CoaJ Co. v. McGuire.^

But the chief importance of the ease is due to the elaborate examina-

titm of the significance of the maxim Volenti non fit injuria. Two views

were propounded : One. the view (if Lonl Bramwell,' which was :

"The ma.fim apjtlies where, knowing the danger or risk, the man is

nttcns to undertake the work." Lord Bramwell's meaning is further

explained in Mfmbcrif v. G. W. Rif. Co.,^ where he says ;
" I hold that

where a man is not physically constrained, where he can at his option

do a thing o.- not, and he doea it, the niaxim upptios."

The other view is that expressed by Lord Watson :
" " The maxim,

as now used, generally imports that the workm«r had either expressly or

by implication agreed to take upon him-rlf the risks attendant upoTi

the particular work which he was engaged to perform, and fror" 'hich

he has suffered injury. The question which has most frequently to be

considered is not whether he voluntarily and rashly exposed himself to

injury, but whether he agreed, that if injury should befall him, the

risk was to be his and not his master's. When, as is commonly thf

" agreed," as miKgcatiug a coatract in the matter, dooM not ttcein wholly apt ; since thi^

maxim Vntenii Tum ftl injuria is applicable where there is no {.-ontraLtual relation

cxieting whatever. The facts more often indicate election than agreement.
1 l^rd Bnimwell piita the matter with hia usual rIeameBR in Smith v. Baker, (IKIM)

A. C. 344: " In the courHe of the argumt'it I said that the maxim Volenti non pi

injuria did not apply to a case of ncgligen'-e ; that a person never was volena that ho

should bo injured Ity negligence. . . . The maxim applies where, knowing the dangir

or risk, the man is volena to undertake the work." Or the imint may Lo stated ii^

foUows : NcgUgenoe is failure to liestow the care and skill whirh the situation demand-

;

therefore, if the situation does not demand it. it is not negligi-nce to omit what is m^i

demanded. " Negligence," sayn Wharton. Negligence (2iid ed.). § 132, " noeessiirily

eircludes a condition of mind which is capable either of designing an injury to anothi r

or of agreeing that an injury should be reeeivcd from another." In the United Stutu

no man ran pontrnct himself out of liability for negligence ; JJtf. Co. v, lAxkvsxA,

17 Wail. (U. S.) ^57 : but Vi^fuU mm fU injuria is the rule of law there as here : Imld

V. New Eedjord Hd.Co,\ 11> Mass. 412.
a 5 Times L. K. 88.

3 (1891) A. C. 325; lirmkc v. Ramadin, fi3 I^ T. 287 ; Wallace v. Culkr P"i"

MiUe Co., 19 KiHtic,m5.
* 1 Dunlop 41)3. 6 3 Mncq. (H. L. Sc.) 30(>.

fi (I8»l) A. C. 344.
' ' 14 App. Cas. 187.

K (ISOl) A, r\ ;jr>rt. fp. HV.W--rv. F-Jf>/. 21 f^n. S, r, R, .'Wl: a cnnf. MPTcnA

criticised by Mr, Labalt, Master and Servant, 1U83, n 3.
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wnirn must vaiy according to the . ircurastanc-s of each case
"

risk I vS The dJm^T' ^^'f";
•'"" »" "«'-"™™' •" ""••""'I'c A,. „,,

such L !
J Hieulty 18 to determine the exi«l,.,„e or not of """"I-" .k,such an agreement where the existence of an agreement is matter o

""'''"I"'-
implication and is not expressly stated. Now^cl L C^»L v

servant to !r l
•

"""'"*'
I"'"

"" "K™«"'™t, the „„,., is on theservant to show his master's knowledge and his„wii imorance of t

siiperaddcd to the employment the presumi.tion is the other wav
"y Th aTdhioVoT??™- ",!

the contract origii'ially entered intcar. i

the servant lee °{*)\T^- ,
^1"; onus is on the master to show thatthe servant accepted the altered conditions. Proof of the original

cSr he"nlaintiff7""""'' '""V.*
-"^Sinjury woul^ „™i™S

wUh knowle'd^ of 'l '"u*"f "
P"'""'

"»* •"= """'^"""1 working

of the aZlnl.^!„"/ Y '*'**""', <•"":'*'""" Then the question comeSOf tne amount and adequacy of such know edge
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i^^L fi"
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^?r'B'"w
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and 1 "/ "If"-r^ 'if'
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^2csT,^:i^:"
'"* "''''' '' *'""^ !'->''"'/"•>'-«:

(2) VOLENTI NON FIT INJURIA A3 MODIFIED BY STATUTOKY
OBLIGATION.

e™T™"VT '" consider the ea.se of a man working at a dangerous (2) I„„l,„.

Lk^Tcwio!'""' f'7- Z " """"'"y "''"fe-'ion on the .."iirto Sclr'""WKC precautions, and which precautions are negloete.l. V, hether the
"*""" "'°

Sequ":nrj;?fn11 r'"™"'',™^''"^'^
''"' ">« ^pfoym^l'SL'S..^

nendentSlTi
J'-tennme this case; since there is thoindc •»;-»Tplic.pendent obhgatlon imposed on the master by State authority to afford

""I" "«««' »'

rtt'mpiove''r1;r''^ 'Y^r'P '''' '^''
' p''X - im -d ^rS;;;"/'

criminalXw V- r^ ,'
'"

^i'"'"
machinery enforceable under the "Wis-'i™

criminal law, and independent of all agreements or consents whatever
1 13g. B.n.259. , ., J f,,,, ,,..

% Co.flfXp"-AIf4S^"""^
""" "'>"""'' '> i-«"l "-.won UUIuUi, V. /,. * s. ir.

f-«l

i I

I Kdw. Vll.
(1«W)2Q. B. 402.

!. IVt I. (ii.)». 10; P„
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In a rasi' of this »nrt, wIutc tlio Sliitc iiiijicwoa a ilutv, and annexes
a penalty to the vi.ihition n( it. |ire»inii|iti(iii i,< iiii«ec'l thjit the em-
ployer who vi(.liiti« lii» duty to .iie Stiite luw iiul discharged hi» duty
to his worli people, rather than a presumption that, because a workman
continues at work in illegal cireulnitai ,i. evi'n with kruiwledne of
them, he mu«t he taken to waive their effect ulKin him; or. to state
the inattiT in another way. criniiruil nejiliKcnce on the part of thi^
iiukHter IS more' ionsis»ent with a w^Wt of civil duty to his workman
than witli thiMxistenceof an agreement l«twecn iriaster and workman
to avoid the ohlit-ationof the hiw. This view is in accordance with the
weipht of authority.

In the •arlir.st ease ' dcaiinj; with the feiuin|j ehiusesof the Factory
Alt. 1K44.- L'aike, li., said :" 'Though its main object mav have hee'n
to utford security to children and young persons, who are'nuire likely
to sustain injury than olhers

; yet there is a positive enaittment that
111 a I factories within the interpretation claii.se, when any part of the
macliinery is used for any manufacturing process it shall fn^ securely
fenced

; cons.nuently, if any person sustains an injury through the
violation of this eimctnient, he has a right to hriiig an action." '

The point, however, was most canvassed in the well-known case
of IMhws y. ('/<,rif,» though with no certain result. In the Court of
l'..\clieriuer,« Pollock, CI)., Iai<l ilown tlu! law as follows: "Where
machinery is reipurcd liy Act of I'arliameiit to he protected so as to
guard against danger to persons working it, if a servant enters into the
employment when the machinery is in a state of safety, and continues
in the service after it has heeome dangerous in eonscMiience of the
protection being decayed or withdrawn, but complains of the want of
protection, and the master promises to restore it, but fails to do so we
think ne is guilty of negligence, and that if any accident oecura to the
servant ho is respoiisihie."

The proposition of tlie Chief liaron seems to be sedulously narrowed
down to comjirehend no more than the facts of the case on which \u-
was giving judgment. The actual assertion of the duty, in favour of
the servant, to fence machinery required by Act of PaVliamer to he
jirotectcd 18 limited to tho.se cases: (1) where it actually ./as s„
protected at the entry of the serv mt into the service- (2) where
complaint 18 made of its deteriorated condition

; (3) where the master
has promised to restore it and fails to do so. Even this narrow pro-
position did not commend itself to some of ihe judges in the Exchequer
thaniber Cockhurii, C.J.. thought the ijroposition that the plaint. ll

could take advantage of the statutory requirements " open to con-
siderable doubt owing to the plaintiff being an adult," and decided

' "
"'S

' ' nmtmanuliMuriiuj procosn, and not alli.go that , wa< in molj.,;'•imply. Tills »,i,dc!cij«iallirninliv.ly.
v.a» in .iioij.«i

lU Rett e. aiU, ,„ to the preeantion, to he adopted in whitelead work.; al.o wl,;il ,whiloload under the Aet of I87S. 3 (1 Fx 757
' In /*,( V. Slupimd, 5 E. & B. 8,111, it wa« held, that " all nili-Kearinn. wliilr ,nmotion for a manufacturing purpo.e, i, to bo fenced." Op. lirillm v. Onrl II', ./.,«

motion I o., Ll. K. 7 l:.x. 130.

,^^„t-'ht w; ;; I
• V t", 'T",'"'

"' " <™f«in». im,, aHa. gome im,,,rtanl
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'"'"'" ""', '" '"'™ '«'"' " "^Ml-
"liar. hi» .n.piov,.™' kn w .;^''«""""S. '"««-,.r, that h. ,ii,l

liability „fth.'/l"Lula,,trfe '"""','"' "'"-"''"^-l that t
„'

are in^.l..fault ^ ^in wi a, ,rZ'';''
""' '"" ''>'""'"""-

''''"T
dTOas,.,! entered on a dan™!,^

tl.e niero cir,un,.stann. that the
then,, unle., he LZ the ttr'the'^lk-,'"'''!

','"™ ""' '""'"'«"
that default, he was exposed "T,!r i

"'',"'' '" '"'"""in-nce „f
diflorent There the'Sce ij :.,trtM"r™llT,; "

"'"'"r;''" P--" «»
the plaintiff IS not placed in the dilen,,,,,. w i

'''™ ' "'"'• '"'"' '""°''-

.» for a breach of i -luty at eonm™ w S T'y,
"'"'" "" "'''i""

either the danger was obvivL nr?
^' f ''''™"»a is this-

must have UnL^Ta^^^'JCZCr '

f"i

"''"^- ""'
r''™"'there ww no negligence in the en i,^v f "tT '.

i-
™ ""' "''vioiis

It i^ta;;^'"l;r;:,S'
"f P™-7" '" r" «' *''"«'= «P--i"n»

liability and the su.ut y S "'"
mr'n i';^™'",?"

™""""" '«
"I :ot of such a nature that in no e^ J ^'".'""'y .obligation imposed
-80 far, that is? L h ^ o™ riri « .^n? ^

™"''-''' ''>' '''""™"'
Bramwell, B., recoirnisert el. * , 7 " ""^ concerned

; since

performance k it knl™,J H , Tf' " f'^' ""^"P"""" "
'^''h the

the case of the ordin^rvrw I

', ""'' ^'"""'"^ ""= '"""g"." ' In

-^h-swtSS5;r"r;=^^
-.Terence p„inted^^™-Z^-;'^;-S^:l^^;--:.

„„,

icisod.

* 31 L. J. tv 35y

" L.R.7jix. i'i7.

^unwrvaiors of the Thamca, L. K. D C. P. 38y.

I'J Rcttie, u:r;>i.V/d« V. Murdoch.
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of danger.

\Vil!«. ,T., in

hiidJi'lry V,

Karl
UranviUf,

HaJd>hy V.

Eurl (Irnnville.

law. wrirkinj^ with cirrumstftiio'H of kiKiwlt'dj;.' r»f tin- ihiiiuiT, li-tn in tlin

Iirt>Muin|)tiiin Volenti noti fit injun'n ; wliili- in t)i«- ('iL'>t> of tin- Ktiitiitnry

III )liRation, thf* tmnn riMimiiiH tin the nm^tiT, unil In- lius tu |irnvi\ in

aiMitinn to kriuwlcilj^*' of tin- rif«k. that, at* a iimttcr of fart, the itrrvant

has itiKpeneietl with the jH'rfornianc'' (»f thi' iiia»tt'r"H statutorv iliity,

with a knnwh'J^i' of what tht.^ diit; limpmHt-tl with in and vliut thn

danger involved is,

The distinction hi-twei'ii a hrcach of cluty at ronunori hiw and the

hrearhof a statutory duty in tourhi'd on hy Howeii, ],J., in hin nmj*terly

judginent in Thow.is v. Qunrtcrtminr} " It is phiin," he Hav«, " that

mere knuwhMlpe may not he a for(hi«ivi' defirir-c Tliere may lie a

l)ercepti(m of tlu' existence of the danpT withont coriijirehenMicm ui the

rink ; at where the worlman U nf imperfect inlelli;feM(c or, thou^^h he

knuwfl the danj^er. remainM imperfectly informed aH to itt* nature and
extent. Then- may again he concurrent (acts which justify the impiiry
whether the risk though known was really eneountired voluntarily.

The injured person may liave had a statutory right tu protection, as

where an Act of Parliament requires mai-hinery to he fetieeil. The
ease nf Chrke v. Uolmi-g is a vwm of that sort, and haH heen no explained

Nulwoquently hy judges of authority." " The defendant in s*ucli

circumstances does not discharge his legal oliligation hy Merely afleeting

the plaintiff with knowledge of a danger whicdi, hut for a breach of duty
on his own part, would not exist at all." Fry, L.J., in the same case,

also alludes to the distinction:' *' Knowledge is not, of itstdf, con-

clusive of the voluntary character of the plaintiff's actions
; there arc

rases in which the duty of the master exists inilejwndently of the

servant's knowledge, as when there i« a statutory ohligation to fenci'

machinery." ^

The reasonable conclusion from these dida is that, where a statutorv

duty exists, the maxim Volenti nan fit injuria is not to be presumed to

avail, or, afl Wilis, J,, says in his judgment in liadtlch'tf v. Earl (irati

ville,* "would not apply* at all where the injury anxsc from a direi i

breach by the defentlant of a statutory obligation."

The civil remedy ot the person injuretl has so far only been con

sidered. Whatever the nature of the workman's assent (»r whati^vi r

the amount of contributory negligence which brings about an acciilenr.

theliabihty to the penalties of the Factory and Workshop Act, IlHfi,"

attaches to the < m pioyer as occupier if his factory or workshop "
i<

not kept in conformity with this Act"' or if "in consequence of fli'

occupier of a factory or workshop having neglected to observe anv

provision of this Act or any regidation made in pursuance of this Art "

any person is killed or suflers bodily injury.

In Baddeky v. Earl Granville, through breach of a statutory diitv

imposed by the Coal Mines Regulation Act, 1872," the plaint itTs

husband was killed ; and, in an action under the Employers' Liability

Act, 1880, it was held that the maxim Volmti non fit injuria was not

applicable, where the injury was from the breach of a statutory 'iirv

on the part of the employer. It should be pointed out that, on thr

facts of the case, the defendant was liable in any event ; sine, a

I 18 Q. B. I), am. a L.c. 703.
» Tho Iri.ih Kx. CIi. hiu] rxpreswrd Hiirt ronrliisinii very i-liMrly m>rm> Hoveiitiiii \('ir«

proviouflly in iloeif v. Dublin and lieiliist Junclion Rij. Co., 5 Ir. iL C L. 20ti.

* 19 Q. B, J). 42^i. • !.r..yrrhnzij,ici<:.

« I Edw. VII. c. 22. 7 H. i:r).

» S. 136. » 3o dt 30 Vict. c. 76, rep. 50 A 51 Vict. n. .IH. s. •< t
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NKiiliKiKNTK IN l,\\v. JIHHIK IV.

in iiMV |ii>rliniliir wiirk, lln' |in"<iiiii|itinii nl luw is tliiif. im lii'lwivii IIik

nm»<iT mill llii^ wi.rliiiuiii, llii> fmi ii( tli" wnrkmiiii wnrkilin in tlin

iiltni'lirf iif till- "tiihitiirv Kiifii/imnh ilii.- mil ili-i-liiir^xi- ttii- iililHti'l

(riirii lii» liiiliilitv III iiiMi|i.iii.iili' llii' wiirkiiiiiii fur iiijiirii'ii niiNlnlnvil

lliniuKli Ihi' iii.i-li'r'» ii.fli'it III |iri.\iili> ilin (.liiliilurv »ii(i')(imnl« ;

ami lliii |iri'iuin|iliiiii mi ly lin riliiiMi'il In jiriHif nl mi iiiuliTlnkiiiK
III tlif i>iii|iliiyim'iit liv llii' W'lrkinitii willi ii kmiwli>il);i< nf (hi- rii«k

Inviilvi'il, mill III till' nmitiT'K iliily in ri'«|i<'il. th.Ti'iif,'

\Vi' liiivi'. wliili' invi'Mliiiiitinx tin- niiliirf .it ii Miitiitnrv ilntv, in
I'fli'vt. tliiiiixli inriili'nliiMy, inv.'iliniiti'il llii< ijiK'nliim wUhIiIt ii

workman iiin ilrlinili>l\ nlriul in iimli'rtaki' rinkn, ami in what
rirfnnwlanri'n. Tliii wi' liuw fmiml In' iiin iln. nnli'iu In' in |iriihiliiti'il

liy any utalnti'.' Ami In' is |iriiliiliili'il win'n a |ii'iniltv m ini|i<i«'il fnr

iliiinii (ir ninllliim tbi' art wliirh in tin' nnliji'il ii( li'ifiialatiiiii ; ' hn in

I prnliihiti'il whcri' an Ail i'( I'lirlinnii'M, niakrs a nintrart (or liini,

„..il iliH'ii not in iloinu mi ini|KiKi' a ai'in'ral rnli' of romlint, lint I'ontini'K

ibu'lf to iirrauDling u hcnclit for I'itlnr an iinliviiliial or a i-la»H.*

IV. Diilyol
thu m(ii't«'r III

tl rviiiil

Willi roKmrd
titll in ploy.

tnrnt of

(rllno

frviiitn.

llutehintan V,

Vert. AVi.-.

fiM//i'. and
«i ruii-t

Itg.Ca.

TnrT'nt V.

WM.

IV. The Duty up thk Mahtkh m tiik Hkiiv,\nt with Keii.tiiii

Til THK K.MI'I.DV.MKNT W Fhi.I.IIW SkHV.INTS.

Till' li'pil ('X|iri"<»ion (it lliH ilnty wa« fimt tnrniulati'il bv Alili'mnn,

B.. in lltildiimim v. Vurk. yemiiallr, nnd lli-ruick H/i. Co.. an tnUiiwn :

" Tbi' nervant, wbi'n bi' i-n)(a)(i'« Ici run tin' ri»k» o( bin siTvin', inrluilinK

,
tbiiHi' arihiiiK triim tbi' m'jilijj;i'in f ti'lliiw ncrvantn, ban a ri^bt tn
itnili'mtanil tbat tbi' manti'r ban taki'n ri'a.'ionabli' carv to protpi^t him
friiin nnch rinkn by asiiK'iating him only with |ii'monn ot onlinary akill

anil ran'." Tbi' rnli' wan fornnilnti'il in Tnmnl v. IIV6A' that "tin'

mantiT imi.v lii' ri'»|ionnilili' wbi'ri' hi' in (K'nionallv ((iiilty of npuligi'ni'v :

lint ci'rfainly not wbiTi' hi' ilncs bin limt to jji't i'iini|ii'ti'nt |H'monn. Ili'

in not bound to warrant Ibi'ir riim|H'ti'nry." ' Tbi' juilgi! Imililirrrti'il

thi' jury that, " it tbry witc of oiiinion tbat tbi' wafloiilinK wan I'ri'cti'il

under the {HTnoiiat diri'i'tion and intcrft'rt'nci- of the di'fi'ndant, anil

wan inmiflirii'iit. or, tbat llu' [ii'mon iinployi'il by tlic ili'tcndunt fur

tho purjiiiM' of I'ri'otin)! it wan an inronii»'tcnt ppmim, the iilainlill

wiin I'lititli'il to n'l'oviT." Thin wan bold a niindiri'ilion, an it lailwl in

IKiint out that the ib-fi'mlant mi(jht havo uned evi'ry iionniltle rarp, ami
yet tlic ni'rvant he bad Ri'li'r,ted might prove ineompe'tent ; in whieh eit^.-

the injured nervant eoubl not recover. TnrmtU v. WM was approvid
in Wihon v. Mrrrit, where the Lord Chancellor (Cairnn) navn :* " NchIi.

gencc cannot exist if the master does bin bent to employ coinpeteiit

pemon.n ; he cannot warrant the competency of bis nervanta."

' Thftttuf V. Qii(irlrm<iiii,. In g. II. I), iwr,; M.raimoF. /ran * Slrrl Co. v. (';.,.

31 (an. .li. <!. It. IWT. :I!I2. F.ir llie li* in Ihii Uniliil Stiitin. .ic A'..*» v. M .V Ju.

147 V. S. (41) Uiivi«) 23» : t'liiV.n IWI/ic lly. (,'„. v. Mrlhinald. I,-|2 V. S. (4.'. Itavi.l ill'

a HrJimlh V. .Ulan. L 11. 4 I'. ('. 51 1.

a tn re C'liri tind YtnuihU Itij. Co., L. K. 4 Vh., [n>r Lord Hiithfrley. C, ViS:
" EverylliiiiK in rwinil of whiiti » jn'miUy ia iniiiowd by Htiiiiito inunt be liken t.' I*

ft lliinji fortiiiMen. -mil tlmnliitilv void lo nil ininiu and |iur|.o«ca wliiil»(*vi'r.'"
' OViF'" V. tir( ../ ;(«,«,;,. '.I (;. It. I). :i.-,7 ; and ill,, , ,„i., rilnl dnll'. ftti, .V«

jujjil, 72o mile ^.

1 (lll«l).-i Kx. TOI. llinrill V. f.V/iicf Tr,nd- Ih/. (•„.. ir, I'liii. Can. O. H. 517.
" (IS«1)18C. B. 7117, per J|.rvi..('..I..nil4.

' ('(. Aw/- V. Phint-y-n. II Ir. 1'. L.H. •2^.'}.

" (IHliU) 1»U. 1 .'Si'. Alip. :l.TJ.
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duty is (iiBoliargeil, even though, through the negligence of his deputy,
the provision in any case may prove inadequate.

That the law is in accordance with the decision in Smith v. Howard
appears from Lord Cairns's statement in WiUon v. Merrif : ^ " In the
event of his—i.e., the employer's—not personally superintending
and directing the work, [he] is to select proper and competent
persons to do so, and to furnish them with adequate materials and
resources for the work. When ho has done this he has, in my opinion,
done all that he is bound to do. And if the persons so selected are
guilty of negligence, this is not the negUgence of the master."

On proof of the incompetency of the servant—that is, of the servant
responsible for competency—as illustrated by Smith v. Howard, the
onus of proof is changed ; for proof of incompetency of the servant is

'jpnmd fade evidence of want of care on the part of the master in
selecting him ; and the fact that requisite care has been exercised
lying peculiarly within the knowledge of the master, when the servant
is shown to be incompetent, there is no injustice to call on him to show
that he exercised di^e care in hi& selection." On the other hand, it has
been said that, as the negUgence is the not taking due care to employ a
competent servant, the burden of proving the whole proposition on
which the negUgence depends Ues on the party asserting it.

The better opinion seems to be that, "When it is shown that a
servant is incompetent, and that through his incompetency injury
results to his fellow servant, the mere fact of his incompetency throws
the onus on the master of showing that he exercised due and reasonable
care in selecting him, and, in the absence of such evidence, justifies the
question of negUgence in the master being left to the jury." * This
was the course adopted in Edwards v. London and Brighton Uy. Co.,*
where evidence having been given that deceased was a person of
inferior grade, and the work he was employed on required skill, evi-

dence to rebut this was at once given, without putting the plaintiff to
prove independently the want of care in the appointment. It seems
doubtful, notwithstanding, whether this can be laid down as a rule
of law. It is clear that incompetency may be so gross and palpable
that it may raise an irresistible presumption of negUgence in the
appointment of the incompetent person ; it is equally true that incom-
petency, as undoubted and as harmful, may he so disguised that its

existence is quite consistent with a due care on the part of the master.
The result seems to be that the question in each case is for the judgi',
whether the proof given of incompetency is sufficient to raise a pn--

sumption of want of due and reasonable care in the selection of the
servant ; for the jury, whether it does.*

There remains to consider what is sufficient evidence of incom-
petency to affect the master. In McCarthy v. British Shipowners' Co.,*
Dowse, B., thus states the law :

" It is not true, as a general pro-
position of law, that all negligence is evidence of incompetency. It

1 L. R. 1 So. App. 332. Cribb v. Kynoch. The Timea Newapaper, 18th May, 1907.

^ 17
^^'^\^- ^"^'t' ^5 !•. C. L. B. 224. The caae of WanttaU r. PoeL,. 6 CI.

ft F. 910 n., ahnwg " that the employment of a tipsy man was an ace of negligenco "

;

but It dooa not throw light on the iwoposition in the toxt, for on other grounds tlie

f"?»t«r ''** clearly liable for the negiigenoo of his servant whereby a stranger «-,:>

T i^«!, ?»"• C.B.,5*flTi«T. ScoKon, It. R. lie. L. 401. See Swift v. Maclen,
Ir. R. R C. L., per Dowse, B., 141. « 4 F. & F 530

8 Mftropotit^n S^. Co. T. Jackson. 3 App. Oaa \m. e 10 L. R. Ir, 392.
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ol the word. I say, thmforc, that it js not .fomct to assume that allnegligence is evidence of inconiiietency,"
That in some eireumstaiices a single act of ncirliceiwe iiiav 1... ,.

oy rains l„B., m kh;,m v. Amft™.' Fitzgerald, B , said "I can '"'*'''
CO ceive that, even the single act of a mai, may be evidcncJna"satisfactory evidence-of incompetence

; hut it J.;,m to nie that ih(s

itZtZ\lf ""''," ™'""' Z ''™'' """" ^^--"ancetVu' h
in thi . *!.• " P'J',"' "'"'"al'ly thought only accountable for

«t^ncv"''TsC,n r''™%"5"'' '» r' *° •'^ P-™"^'!. "in o"^-

JZ; ^'
}a . V''*,h .P™"*'-''! ™t that, in the ca.se of malice themaster would not be liable in any event." Fitzgerald B then oo „on to deal with a difHcult point. '"

Assuming however,' that a,"^0"able man might, from this single instance, Peasonabi; nTer waTt oforimaryslalT and care in Linehan, will incompetencVthus 7nfe red

there is no evidence, be itself evidence from which a reasonable man
rCnt^ 7"*

of feasonable care on the master's part in selectog ffmor knowledge of his incompetence ? I cannot go this length." ' ^ '

This accords with the decision of the Court in Baster v />».Am »^ „

iorTJ^:f:L^^^i'r rr -'-^{^°"'<-n^was'z'r:^s:!L'^;^
;.1,.\T^ 'nstance of forgetfulness which resulted in damage to a

"»''«'"
valuable machine. The question," it was said, " must deTend upon ^rl""the particular oreumstances ot each case." The negligence of an

3nlr;'^';r'""^TK'l™"' " '°"""^ m-himst'ofof any o"„:responsible for the irresistible agencies that are used in modern in-dustna! entorpnse, may result in widespread calamity, and one Isl
^ r,^'"'^ >nfy not only justify, but necessitate the removal o?fL

,>1,Jk °'?5^'°'Ti'^*"8f'™"»"'^P<'n'i''ility. On the other hand
It has been justly said that " intelhgent men of good habits who anJengineers or brakemen or switchmen on railroads ''are not '' nevitabu;to te discharged for the first error or act of neghgence "• '"™"""y

mast^'stowtd^
incompetency should first be shown. Then the Evidcnc.

m^ he sS V
^'

'V°'
" "=°.'"t™tive. The fact of knowledge "'i-

rfbe .1^^ *™'"J.
-l^P-'tation amongst other work-men -engaged ""!»'«'">

co^nl* Tl ^T"*^'- ^"f*"'"''
*''»* the workman alleged to be in

IT^t i
^^ beep suspended or discharged in some pre^ous employ.

tat thf^r *?"".""? '"i^ * ^""*' "P"""'™ '"^ intemperance^'but the mere fact of recklessness or neghgence on the particularoccasion inqmred about is not evidence of negligence of the mister inhiring the workman. Evidence of general reputation for c'mplneymay mamfestly be given on the part of the master
mp^ency

Jlvidenceof the reputation of the servant was tendered as evidencethat would bind the master where the servant's incompetency was
1 Mwpltg T. PoUcd, 15 It. C. L. K. 232.
• Ir. R. II C. L. 400.
> Cnllv. Alu,,^ 4 B. 4 Aid. 590. and the oust, followiag it

. BafUc ,. ff™ York, ic. M. Co.. 59 N. Y. 356
'"*•"'""•"'«"

//.w;»f,«.,73F«l.K.634. S« .1,0 81 Fed. E. 807. '

""""'" ^'- "n- Co. r.



660 NEGLIGENCE IN LAW. [book IV,

The rule in

tho United
Stfttcfl,

notorious in the neighbourhood.* The evidence was admitted "to
show that the mastor would have found out that the servant was in-

competent if proper means hod been taken to ascertain the quaUfications

of the servant." " We cannot say," the Court added, " that it may
not be a matter of common repute in a community that a man is

physically weak and is partially blind and deaf." ^

Analogy with When the incompetency of the servant is established, the law
the law aH to differs nothing from that which is applicable to machinery taokle.
mac incry.

q^j^^ obligation of the master is to see that machinery is reasonably
sufficient. So, too, with servants ; still there may be a waiver by
conduct on the part of the servant of his right to suitable machinery
or competent fellow servants. In both cases the allegation that the
servant had knowledge is not sufficient ; for as knowledge of defective

machinery may be consistent with a reasonable belief that the master
woidd remedy it, and the servant's continuance in the work may be
only on this assumption ;

^ so with incompetent servants, the plaintiff

may have knowledge of their incompetence ; and this, though evi-

dence to disentitle him from recovering, is not in itself a complete
legal answer to the claim ; for knowledge may be consistent with
many circumstances that warranted the plaintiff continuing in the

employment.*
The degree of diligence required of a master in the selection of a

servant has been considered in the United States. On the one hand
it was sought to prescribe an inelastic standard, on the other, one
variable with the particular exigencies. The latter view has been
adopted, and may also be taken to correctly express the English law.
*' Ordinary care," it was said, " in the selection and retention of ser-

vauta and agents implies that degree of diligence and precaution which
the exigencies of the particular service reasonably require. It is such
care as in view of the consequences that may result from neghgence on
the part of employees is fairly commensurate with the perils or dangers
likely to be encountered." *

What has been said is mainly with reference to the obligation of
W«*^"'"n«'ly tlie master to the servant not to choose an incompetent servant.

Mrraata. There is yet another aspect in which incompetency of the servant is

to be looked at—though perhaps the class we are to turn to are rather
agents than servants in their relation to the outside world. Their

duty is not to act for their employer, but to bring their own judgment
and knowledge to bear in his employment, for the advantage of those

relying on his skill in their selection. The employer holds himself out

to supply advisers or assistants where particular and professional skil'

is offered ; and which must be rendered through specialists whom tho

understanding is that he is to provide ; and he in no way holds himself

out as qualified or ready personally to act. His subordinates act nat

on his particular instructions, but on theirown experience andjudgment.
What the employer professes is to select his assistants from the ranks

1 ifonaftnn v. WorccHer, 150 Mass. 430, 15 Am. St. R. 226; Park t. New Y-rk

dr. Rd. Co.. 16r» N. Y. 215.

3 In Oilman v. Saatem Rd. Co., 96 Mass. 433, the accident in reapeot of which the

nctioa watt brought wna caused by the negligence of an habitual drunkard. EvidrjKi.'

of rer>utation was held adiiiisnible to show that his intotn pirate habits ought to hive
bcpn known to the officers of the corpr»ration. Flynn v. M'Oaw, 18 Rettifi, 554, is »

i

drrisinn " one of rcinvancy orly,"
3 aiarkt V. Holrneji, fl H. & N. 349, 7 H. & N. 937.
4 ffopyT. 7>ttWm<indBc//o«/./andiVmi?y. Co..(1870)5Ir. R. C. L.206.
6 Wahath By. Co, v. MeDaniels, 107 U. 8. (17 Otto) 454, 460.

.X)H-|

rofes
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of those who hav,. rwogniswl .ii.«lifi,atinn«. When thc-v an. n,,„„i„t..,1

^Z t2'''P"T-"' 'T"' '"™* '>« »'""' tl>»v give o''th aSon

V. Master's Duty to You.va Pkksons m H,.s E.mi.>.ov.«ent

or with directions which are improper and which are ?iUlv%!.l„LT
danger, of which the young persL ffnot awlf and „ thfch tW are"aware

;
as it « thcjr duty to take reasonable ca;e to avert sucl,daLe7

At common law there docs not appear to be any disabilitv on theemploymen of young children. The ordinarv rule thaTS wort

rks'ofTe?lr "°^.™' ""^
i P'^"""«'l *" -J^rtake only suchnsks oJ the employment as are plain and apparent ordinarilv tn aperson in his position of Hfe, would'of itself afiKo sZl Drotectionm the case of young children to whom risks are plain and annarent ina much less degree than in the case of adults ; and [o whom conTquent v

ttv a^T" ' M f""'''™ ™P'" P™'"'-*'™ i" ProportSn rnaTura ythey are less able to protect themselves
asuararauy

in, „n o^b"* '^'"'''S-'''"?
in «<"*»"*'« Coal Co. V. Mcauire,' in comment-

ThetarfidT\ """"
l""™'? "" ^™'' '"«" '""=»"'«' «' Protection »

ItriTlf '""*
r""" fV^^* *'™ ''"-U.V Po^We to appiv the

fncfZ. r'P'r'" "* *'"' '^™™ with a knowledge of the ri ks

mlved^n i"
'^" "'"'

r''"
"='"' »"« ™ ine^ericnced gir

H mLfbe addedTh
"'

"'»"'''°*r>''
P'"'^'"' ""^" tie control, and,

bwZ ^ » J '
ti^.P'-ot^t'on. of an overaeer who was appointed

^ « ^ ,^
" ^'^ '"*™'"' '^"' ^l"'' '^"y- And it mighf well S

*c. 0/ tiWpoo;. (UI06) I K. B 10(1
' ' "02; Aran, v. Jfaff»r,

w„,i rc,u'aL*jr™':„';',:t:'," ?^'"-'""™' -' « '-«•; ™^'' »»*» ,„

V. Duty to
young
porttona.

Oorkbiim,
C'.J.'B.iitate-

itient of tho
Inwin
Grizzle V.

Froat.

Common law
rule ccHi-

sidcred.

BtirtnnshiU

CimU Co. v.

McOtiire.
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lord
l^ftiiwiirtli'i

OtmtniUv.

Watt (,V.

ituryhy v
Smith.

coiisidiTi'd tlmt hy .mpliiyinj; mnh a lu-lpli^ss ami iKliorailt child tho

inoBU-r folitracti-d to kM'p Kit out of harm'" way In aiwigning to hor

any work to be prfornieil." Lonl Oratiworth ' »U),'m'»t8 that thii rule

of omnion ncrvrco in mollified to tho extent of holding that ehddren

are not cngiiKi'd in the loinnion work witli the 8ui)erintcmlent :

" It

nmy l)i' that if a nuiHter eniph)y» in"XiK'rieneed workmen, and direets

tliem to net under the «ui)erintendtnee and to obey the orders of a

deputy whom he jiutu in his plaee, they are not, within the meaning

of the ruK^ in imestion, employed in a common work with the super-

intendent." This deimrturo from the general rule might, perhap, be

better stated as a principle that an overseer or sui)crintendcnt of work

has additional duties cast upon him if he employs inexperienced peraor, ;

duties which arise from such persons' incapacity to protect their own

interests, and arc measured by the extent of their incapacity and

inexperie ICC ; since it is not the scheme of work that is altered, but

the mutual relations of those engaged in it.

The contention that an additional duty is thrown on the master

by the employment of children and young persons, and that the

extent of the additional obUgation is measured by their presumed

incapacity, is borne out by the Scotch case of Gemmill v. Gourock

Rope Work Co.' There it was held that the particular machinery

described in the case should have been fenced as against children or

young persons. This is a stronger authority than the earUer case of

O'Biime v. Bum' and the contemporaneous case of M'MilUm v.

M'itillan.' These, though pointing in the same direction, go no

further than to hold that the allegation of a greater duty towards an

inexperienced child is not demurrable.

The Enghsh case of Murphy v. SmUh ' has sometimes been cited for

a contrary view. The facts must be looked at to explain the decision.

A boy engaged in making lucifer matches interfered in a part of the

work that he had no bu; iness to, and which was dangerous
;
an ex-

plosion took place through the mcddUng, and the boy was injured.

A man, not a foreman, standing by, did not interfere, and was so far

guilty of negligence in that he permitted an inexperienced person to

act thus. The man was morally negligent in letting the boy injure

himself. The point for corsideration was whether he was under any

legal duty to interfere so that his neglect to do so was binding on the

common employer. The Cour* assumed that had he been a foreinan

the employer would have been liable, and thus recognised the distinction

thiit is set up on behalf of inexperienced persons. As the man was not

foreman, but only a fellow workman, they held there was no liability

on the employer. It should be noted that the boy was not employed

on the work, and there was no evidence that any direction was given

to him in the matter, or that he was doing ar -thing else than inter-

meddling. Had a liability been imposed in this case, it would have

indicated a great extension of the master's lia'oihty beyond any alleged

in previous cases, and would, moreover, have, in effect, prohibited the

employment of inexperienced workmen on dangerous work except on

onerous terms, and have asserted the existence of an obligation nut

to employ them where they would be able to injure themselves by

interfering with dangerous work.

t BarlomhiU Coal Co. v. Raid, 3 Miu'q. (H. L. Sr. | 2U4. 2»i.

a 23 Dunlop, 425. 3 1« DudIoi*. 102.5.

4 23 DurJop, 1082. » (1806) 10 C. B. N. S. 301.
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In Traill v. Small and Boaae,^ the Second Diviwion ot thi^ Cnurt of TraiUr.

Session ht'lcl that " the pursuer, beinp under fourteen and cngafrcd at
^'^'•

the time *'
{i.e., of an accident by which he lost hi» arm) " in hii* ordinary

occupation, had not liberated the defenders from their n'aponsibility
"

by acting in a way which, in the case of an ordinary workman, would
have been contributory negligence. The decision evpresuly avoids
saying that a boy umler fourteen cannot he guilty ol eontrfbutory
negligence, nor yet does it say there is a diflcretit rule for those imiie'r

fourteen years of age from those older. It considered the jjursuer's

youth as an element in the evidence on which it decided—that ii, that
the duty of the employer was increased by reason of i-mphiving youthful
workpeople. Again, the Court of Session, in iMrbif v. ihutrnn.^ hehlAirfiyv.
the master liable where a machine, not, indeed, defective in itwelt, /'""''»".

though inrapalile from its very nature of being used in an unfeneecl
state without danger to life and limb, was left without due ami suffi-

cient fencing. The proposition as laid down is broad and without
qualification. The injured person was a boy of thirteen ; and Lord
Deas appears to have decided on the authority ot 07f//r»w v. Hnrn,^
which turned entirely on the inexperience of the plaintiff ; so that tliis

case should, it is submitted, be similarly limited, and at least goes

to prove the exiat«nce of the rule in the circumstances now being
considered.

A United States case in the Supreme Court, Union Pacific Rd. Co. A'nericiiii

V. Fort* throws considerable lipht on this subject. A boy, sixteen d^^ui^^ion.

years of age, was ordered by the person under whose superintendence
he was working to do dangerous work not within the scope of his

employment, but within that of the superintendent's. While obeying
he was injured. The contract for the boy's service was made by the
father with the company. The Court held that " the father had the
right to presume when he made th^; contract of service that the com-
?any would not expose his son to such a peril [i.e., dangerous work],
ndeed, it is not possible to conceive that the contract would have been
made at all if the father had supposed that his son would have been
ordered to do so hazardous a thing. If the order had been given to a
person of mature years, who had not engaged to do such work, although
enjoined to obey the directions of his superior, it might with some
plausibiUty be argued that he should have disobeyed it, us he must
have known that ita execution was attended with danger. Or, at any
rate, if he chose to obey, that he took upon himself the risks incident to

th'> service. But tliis boy occupied a very different position. How
t .aid he be expected to know the peril of the undertaking ? He was a
mere youth, without experience, and not familiar with machinery.
Not being abk to judge for himself, he had a right to rely O'- the j udgment
of the foreman."

The ground taken in this decision seems sound. If persons employ Coasiderwl.

young children in dangerous work they must safeguard them. To
keep a mischievous boy out of danger is very probably an impossible

task. Whether it be so or not tliere is a duty to keep a watchful eye

1 (1873) 11 Macph. 888.
2 ( IHttl ) 23 Dimlop, 520. Tho den»ion of the FirMt DivJHion of the Court of SeNHi-m

in M'MiU'inv, M'MiUan,'Ti Duidop, IUS2, luniwt mainly on IhefttctH that sb'juld Iw
broui^ht bf^fore the jury. 3 III rtiinlnp, 102*>-

t 17 Wall. ( U. S. ) 553. 558. For the collected ciisew, seo Labatt. Master and Servant,
notes to 5 46H, and for the diftcuwsinn of them, the judgment of Bray. J., in CVi'Wi v.

iTynocA, The "'ime» NewHpftper. 18th Mny. iy07.
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Bunker v.

JUidland

Crocker v.

Banks,

upon him and only to allow him contact with dangt>rou3 machinpry
alter giving him utroug cautioiiB. The duty alleged in Murphy v.

Smilh,^ that all grown luuu in the master's service should use active
means of restraining a boy from meddling with dangerous mattent,
goes further than the law provides, ^otwitlistanding this, the
master's duty towards boys is more extensiv than it is towards adulta,
and is similar in kind to that which ho hu^ to adults with regard to
the safety and elHciency of the methods and appliances of working, ami
is very much greater in degree.

In Bunker v. Midland Hy. Co.,^ a boy of fifteen was injured through
obeying an order of a foreman which the boy knew the foreman waw
not empowered to give. The action was brought under the Employers'
Liability Act, 1880,^ and was decided under sub-section 3 of section i

of that Act, on the ground that the boy was not " bound to conform
"

to the order of the foreman. If the rule laid down in the American
case is a just one, the boy had a common law right of action, on tlu'

ground of the constraint put upon him by the foreman's position an<i
authority, and his " right to rely on the judgment " of the super-
intendent. This does not seem to have been suggested.

The tendency of some of the later English cases is strongly in the
direction of the American rule. Thus, in Crocker v. Banks* the Court
of Appeal adopted the rule that a greater duty is owing from tht^

master to youi,g persons in his employment than to adults. A girl

of seventeiH was injured by the bursting of a soda-water bottle while
she was engaged in filUng it as part of her duty in the employment <»[

a soda-water manufacturer. " There was on the machine an automatic
guanl during the period of filling and corking the bottles, but when it

became necessary to take the bottle from the machine that guard
dropped and the operator was unprotected." A mask was also pro-
vided, which the girl did not use. Lord Esher, M.R.'s, remark in :

*' The fact that the defendant provided masks for all at this time was
strong evidence that he knew of the danger which then existed." The
girl—who was described as an '* expert l^d "—swore that she did not
know of the danger against which the mask was provided. Lord
Esher, M.R., said :

" It was not neghgent for a girl of her age to omit
to put on the mask if she did not know that she was bound to do so
at that period of the operation." The Court sustained the verdict of

the jury in favour of the plaintiff.*

The duty of the emp oyer was emphasised in Robinson v. W. H.
Smith (& Son* A boy of twelve was employed to deliver newspapers
from a bookstall at a railway station to customers m the town. Thti

boy was in the habit of crossing the railway metals oa a short cut
from the stall to the town instead of going by a footbridge. He
was run over and lost his leg. " Every one," said Wills, J., in the

Divisional Court, " knew that if boys were not well watched they would
get themselves into danger when there was an opportunity of duitig

» 19aB.N.S.361.
a 47 L. T. 470. Marley v. 6»*fcor», 10 Times L. R. 388.
3 43 & 44 Vict. c. 42.

* 4 Times L. R. 324 (C. A.). O'Brien v. Sanjord, 11 Ont. R. 130; MUlimm v.

J/ui>. IBRettie, 18.
•J

B Tb© Scotch Courts set-m diHiHJscd to take ii w ire cxatting view of the intt-liiyiin o
of a boy of sixteen " than thu Kutjliah Court of Appeal of a "

jjirl of iievcnteen " (w Im ii

Lord Esher, M.H. I.e., describeH as a " tt-mior iigu "j ; Forbaa v. Aberdeen JJarlmur tum-
miaaioners, 15 Rettie, 323. e 17 Times U B. 235, 423.
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or wamirgB not to go on the |jn« ; and om- knew that bovi. w.t,.certain m somo case, to be ambition, un,l try U. Kot a renutatio.rtor.martnes,. A r^a-onabh. precuntion, thJ(„,.XoMV.TlZ
for the defendant, to make it known u.nong th, b„y " tha t , IhIreputation for 8martne», by ri»king th.ir live* on th"'] n wL l,'! thew«y to get promotion." fn the (burt .,t Appeal, im 1^ vTu 1 ketothe„me efleot: "The master ought to^.rder rch.ld'norto
w^hT "'"/'"'"•

^f '"r "'" ""^ """ '»• "'< briclge Th dutywhich the master owed to the ihild was a superior dutv to that whichhe w- .hi owe to a man." The ma.,ter', du v where a your!M„.«on."concerned , to be free from fault. In „m ".Isrit « *
that

evidence of a witness who only knew the injured bov aft -r th , i lentwa. admissible to show that he ha,l no ini.m„rv and was , ill",This obviously wouhl not be so where the aUeged effect of t lie aeride twould be to produce less of memory or dulness "

VI. Mjstkii's Duty ((e.ver.illy.

As to the general formula for the duty owed by the master to the r i

ranhetrteTis'r t: '" *'"'"
V"" '-- -vmr^o,»"=?:„,.,„tnat the master is bound to exercise the general avorauo care and 'l"t.v »»"!

skill used in similar employments. The other, that theSee"f "rre 'I'l^
'"""'

ordinarily exercised is not necessarily due and pro™.r cae*^ that due ^rl'^.care must be independently determined by he jury wi\h snec d
reference to the circumstances of time and place, and'b^co" dernto^not limited to the practice of any particular calling, but by reteen'eo the ordinary habits and safeguards in working of the conmmnity at

CJi; ""r^'T'
"''.?'''"«"'' "•''y°''"WngatthZ&

contra^ to his master's orders, and is Xr by el'i^d to Sli y"^ ="'!" ^'

must himself bear the loss.' Again, though L gene al r Stiinbetween the master and servant may subsist to render The m^terhable tomdemnify the servant, it is necessary that the relation Zuld
th^e Cis^t

P**™'" "?"" '» "'"'"'' "'e Servant is Salifiedilthe Legislature imposes duties on a special class of servanta theirmasters are not hable to indemnify them for acts done in the disci ar^eof the duty thus imposed. For example, sewerme iiSght mvc

o rdnT *^°'"
'^f"'

'° ^"1'°'^ '^ ""= I'OC'.l Govommerioard Irto a county council, certain particulars as to the sewers which theyare employed by the local sanitary authority to att^ d to In he

™n?d f ^1 '^'"'^''r
"' "-7 """""'^3' Juty bringing them Jtheycould not claim indemnity from the local sanita:^ atthoritrfor the

I B.v Shop Houra Act, !862 (55 & 50 Vict c (121 » o . " ,

« !»«„„ under the «gecitoiahtoon voiir. l'„ I Bli l m ' .. ^"^^ >*"""" "'™"«

I^b»tt.Ma.termdServmt,658 8So"V~ ..r,,;,l ILh """'^ ^ T""" l'«™»'

' SmM y. Baker, (ISSI) A. V.32r,
' ''^ "• lu "llo)401.

« Oryttt V. Dana, 2 B. * Ad. 611.
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rolation of nuHter air) servant would not ex hypothai exist. Th»
prinnipln in of importance in recant to relieving officera and others, on
whom, apart from contract and with(mt reference to their employerB,
the Logislature has imposed duties.* A Hervant, hoTVRVcr, may do an
illegal art at the bidding of his master and still be entitled to indemnify

;

yet such act must not bo " palpably illegal," and, moreover, must do
•' done honestly in discharge of the directions of the master," while
the servant must neither know nor have " reasonable ground for
Wlieving that that which he did was wrongful,"

"

The duty of a foreman at common law in giving orders was con-
sidered in Naah v. Cunard Steamship Co.* where an accident had
happened, as was alleged, through the plaintiff confonning to ^n order
of the foreman. The judge at the trial ilirecled the jury that if the
foreman at the time of giving the order " thought everything woa
perfectly tlear, then he would not be guilty of negligence." The
(ourt of Appeal held this a misdirection, considering the test to
depend " not upon what he thought, but upon what he ought to have
thought.

1 Anle, 330. imd po»t. MMical Itfen.

a Mur.l.irn'll,Mn«tpr mill Servant, 177.
3 7TimCTl..R.fitf7(C. A.).
4 Per Lindley, LJ., 7 Timow L. ft. r»08.
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KI'KIVKIJ IN TIIK U()(JU.SE

Jr.r '" ""K'^"';™'
J"'" ""'^'"U nno man lial.l,. for the ncBlinc'nce of

ar. mjjirod tlu.r..bv. This excption wo havo alreily "nSd" ""'""

!„ I .7 f"
'?

tn th., maxim of agoncy, Qui l,mt ,«r «J„, Stortami the egal eomluH.on i,, R,;pmd,a »"^V,r-where "ho exirten™ B. , ,

an™ r for aet» done by the servant within the sphere of the auoncv • ""'P'™and, on grounds of pohey, not merely lor th™o authorised by Um but
'° "•

s-.met,mes even f,^ those aotually forbid.len : where the pos^tTonoservant „„„,„,, the wrongful aetfand not merely afl^,r I „nZZitv
Vdt Z",'"'''"'™.

''•» '"i™ considered eertai.f a,,,oets H,- ru7Udpa e,>c „u.s ,mdo„-, taMum. as it extends to make th. n™ter'able for h,s own personal negiigenee whereh,- th,«.e in 1 i „^Xment are injured. We have seen that the n.e:.ter is liable to his
,"Sor n, own p<.monal nogligeneo in the actual performanee of worl or

in the RRinn 1>„.|„
'

1 I 1

8"»e"i
" ot a fellow servant engaged mmo bminMi

In! f
»""""-«». providi'd then, be no negiigonie in the apnoint- «n..„eptio,i

ment of such neghgent servant, or in the retention of suehsevant
'"""•

after notice of his incomjwtency."
scrvanc

The ground of this exception has been much canvassed. On thcTK.™u„done ha„,l it has been said to arise from an im,,lied contract tlia he "I'l.r""''

rrksTsTh r" '""'r
""^.""ksof the eniploimont; om? of wh eh

""''"""'•
risks IS the danger of sustaining injury from workmen enga-ed in theamo schemo of abour. On the other hand, it is said thit ho work-man IS not entitled to recover from the master, because he had not

21

w\
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fowlvr.

to the
de<'lftriilion.

Lord

judgtiipnt

contncti'd to 1m> indemnififtl ; and, then'forr, that tht> Driginal rtilp of

taw, Cul/m trnrt huom nutioret Inntum rcmaiiu unaffected.' Whichever

pxplanation jk adnntoil, the (^erm of tho law laying tlown the maater'a

iinnmnity fmin handity tn the cane of injury caunfd hy a Hvrvant tu a

Hprvant in traced no higher up than the ca»e of Priettley v. Fowler*

tlceidi'd in 1837.

I'rieftley v. Fowler wan a decininn given on motion to arrest judg*

inent, non ob»Utnte veredidn, and thufi, as wan pointed out in Wi^piwre

V. Jatf,^ was a decinion of the (greater authority, nince, as the queition

wan rained on tho recort), it mipht, ha<l the decision been doubtful,

have been talcen to the Exchc<iuer Chamber. The declaration aet

nut that the defendant wan a butcher who directeil the plaintiff, hia

MiTviint. to take (((hmIm in a van with another servant ; that it wan the

dutv of tho defenclant to nee that the van wa** in a proiM-r state of

rf|>air. and not overlna<|t>d ; neVfrthclcKH, the defendant did not umu

proper care that the van should he in a HulHcient state of re{>air, or

tliat it Bhould not be overloaded, or that the jilaintiff should In) safely

and securely carried ; iti consequence of which neglects the van gave

way. and the plaintiff was injun'd.

The Court of Exchequer directed judgment to be arrested, after

verdict (or the plaintiff, on the groun<l that the declaration diBclused

no legal liability ; since from the mere relation of mitatcr and servant

no contract, and therefore no duty, could be implied on the part of the

master to cause the servant to bu safely and securely earned ; or to

make the master liable for damage to the servant arising from any vice

or imperfection unknown to the master in the carriage, or in the modi'

of loading and conducting it.

"The mere relation of the master and tho servant," said Lord

Abinger, C.B.,* *' never can imply an obligation on the part of the

master !*• take more care of the servant than he may reasonably be

expected to do of himself. He is, no doubt, bound to provide for thi:

1 Evidence of Brainwrll ami Brett, L.JJ., before House of Conimoni Comiiiittw im

Einployeni' Liability. Purl! fimen tiiry Piipurs, l»77. vol. x. quests. 1 100, 1919.

a
( 1837) 3 M. t W. 1. Brett, L.I., Mjn :

" I think it nuiy Iw Hii)(K(>i>tMl that tlm

l)iw an to the non-Jiubility of iniintern with n-Kard to fellow wrvmitw aroiw principally

from tho inff^nuity of I^ird Abinger in ituggeiiting nnalo^ieM in the caHe of PrirMlfV v.

Fuu-frr "
: Evidence before Hoiwe of Commoni* Committee on Kniplovem' Liability.

Piiriiiimeiitary Pap«'ra. 1877, vol. i. queat. 1919. 'I'tie luturtlly firitt decision on lln-

prwiito i«oint is ;illt'm>»l to bo J/ttrrny v. South C'lrolinn Rd. Co., I MiMiilliin, 38,i, in

IS-il. HaoVhicago, MUwauker.mdfit. Paul Ry.Co. v. Komk. 1 12 T. S, (ft Davit.) 377. |«'r

Field, .1.. 3H4. Liibiitt, Mantor and Servant, ISOfi. conthKlpii" that nucha decliimli-n

HH in PrienUty v. Foviler " would clearly be good at the preient day in the Unit.d

StatcH."
3 5 Ei. 358. Brett. L.J.. in bin evidom-e before the House of Commons Committer

on the Employers' Liability for Injiirien to their Serva!»t». Parliamentary P»|)ers, 1877.

vol. X. at quest. 1922, aays : PrifitUy v. FowUr " is one .>f thoue unsatixfactory cuMit

in which, under the old system, the question did not arise upon what were the rial

facts, hut upon how they were stated on the record; Wiiich meant that, althoimh

the proof at the trial might even have gone somewhat lieyond the doclaration, lin

question was, whether the declaration itself was good wb 'U you came to look at il.

This remark may be of the greatest force aa applied to th-. difficulty of doing substaiiiirti

justice in the pFirtieiiliir rase, as apart from justice in a technical conformity to m'e;

but aj a means of ehcitins a definite rule of law. it would appear better oaloulati-il to

reach ita end, as the fnctH are necos««rily definitely formulated, than where the full

are to Ik; collected in ii less precise and accurate form, " Tho case of Priestley wm
decided on a general view of mixed facts ; the causes of tho accident being : (l)il(fwl

in the. it.iggon : (2) n'/nriivulin? ; and (.1) careles.". drivine : '-nd the C"'irt held lh"l- "

the servant injured knew the waggon, and knew of tho loiwUng, he wasai well iiWi

to judge of the risk a« the master could be" : per Lord Justice- Cletk (Moncrcifl).

artgors v. HiU, 8 Macph. 285. * 3 JI. & W. 6.



™*^ V.) DrSABIirTIRS OF THK 8ERVAXT m

hin«.if; iii^"urr.;:,t:Lr.inrh
I.I''"'''''"''."

''^'"^ ">

'' not n all. h« ia iiint u lll,.,l„ , i

'*'"''' "'">' '"' ""•"''"'1.

.n,l ert-nt o(it w'ZM;.; •' ''" ""l""'""'' -^'h >l- pr..'.»bili,v

.i.wt.S7;r;n:;!.::;'L'!;;;z;;7i,:'vi!;':;?;:' r ---«<-.-.-.

Kronnd .h.t it w« tt .Ir:? th" , '^/'IJ^Ii^' I' I"
''-'' "" 'L^

-"'"•

more than nmnuplv l..>,i,„i . i i i . '"" '"' ™n wiw not

th«t viw no pi.
i, /.^ z\ir,.''.:"„;;x"n';''''^

""""«"""" '•

"H'onillv BMumiiii/ llm. .1, ,

«|>plii'.l in iiiiy nf.w „,„„. ,),

the mV, w„ „ Cd,fw„™,t''th'
;'"''' '".' ""' I'"'"'"'" ""'

: "The Coupt ron,id.ro/tr" Zinn
',",'"''''. ^Pl^ation

•ufflcient, the .l«J«rati„n „ ,t ,,.,S"',"","'
''"'7. T ?""«"""'• in-

that th..re i. no duty on k raa^ or to
"
? that I,

^-"^ "' """'"'""

"tato of repair and not ovXkd or thafth, nlan;,!;'"
"

'I'f'"'"',

o...ter in'rea^ct of if, iafe.'y
^^""* '"'P'>™« »">• ""'(f^'i""" "» the

defenVrt"rlrf."'r/rh* r
'':"^''^^''/'' >" •'"' J^-'-'""* >' «

condition of the work on which he irenga^ed
''"' '"'''""' *''°

forfhTp™;LtnLTrit'j-ui'^rr™'''^''"r»''^^
enunciate, the broad pron™itToT"f pirt n'

"^ ,""' ""*''"1-. " bv'ib^"*
to be talcen aa authoriyvc-hat hero it no d, U- Snl'""K"

','' '"" ''"--'

delect ,n the (oundatioM of tl.e ho,M ,hcrX t f^ll J ^"'"'.•, °' "' ''"''''" '"' •
the .erVMt by the niim ••

; 3 M 4 w „ ""^ '' '"" »"<' '°J"'i-d ^h the nm,ter and

i'
< ' N

!



em NEnLIORNt'B IN L^W. [BOUK IV.

H'ufTrj^r /ti.

I'ltftfntiim,

Judgment of
Hh»w, V..\..

ummRriiied'

Prini-ipio

inrolved.

that M tn b* I'xlnrtixl ia that th* righta of jwrvMU amiivit th«ir
mwten (re nnt iilrn'iial with thit rinhti a( itrsngrn in tne annt ol
penonft) inj-iry.

Thi- next i'«iw in onlor .)( dat« to PrinUeu v. foukr ii FanM v.
fiiuhMi and Worctiln Kd. CorinnitHm ;' whirh though not utricttr
binilini) on the Kii|ilii<h rourta, hiw no ofti>n bwn nu'ntijnod with
approbation by th« Kngliah court*, and more jiartioularly by the Vtw
U>nli in thii cue u( HartinuhiU Collier!/ Co. v. HtU,' that it haa a place
in the hiatory o( tho Enxliah law.

" Two pcraona arc in the avrvice and employment of one company,
whoao bnaineaa it ia to conatruct and maintain a railroad, and to
employ tbiir traina ,if com to carry iwraona and merohandiae for hire.
They are appointed and employed by the aame coniiwiny to perforin
aepurate dutiea anil aerviiea, all tending to the accompliahment of one
and the aame nurpoae, that of the aafe and rapiil tranainiaaion of the
traina

; and they arn paid for their rea[iective aorvicet according to
the nature of their reaiiective dutiea, and the labour and akill required
for their proper iierformiince. The queation ia, whether, for damagi'a
auBtaincd by one of the |ieraomi ao employeil, by mcana of the carcleia-
neaa and negligence of another, the party injured hoa a remedy againat
the common employer." ' Thia queation the Court anawered in the
negative,

A aomewhat different queation from that in Prie^ky v. Fowtfr
ia raiacd. In Prieallni v. Fowler the plaintiff undertook the riak, with
knowledge of all the circuniatancca ; acconlingly, in Farwetl v. Axfoii
nnd Worceiter Rd. CorjioTiUion ruuiwi'l for the plaintiff admitted that
I'netlley v. Fowler was rightly deciiled, although ho queationed aeveral
of the I'xjiressiona used in the judgment. But in Farwetl v. Botbin
and Wortxaler Hi. Corporalian the aervanta, though employed by the
autne company, were to ijer/orm Kparale diaia, but which tended to
fulfil a coiuuion purtiosc.

The reasoning of the Court ia aa followa : Where a servant injuns
a stranger in the course of hia employment, end acting within tie'

scope of his authority, the muster is liable in a civil action. Where,
however, the aervant ia injured in the course of his employment, an i

while acting within the scope of his authority, the master ia not liabli

,

for the rinkf nnd perils the servant and the employer respectively
intend to assume may be ngulated by express or impUed contriir't

between them. Thus, the maxim of Jtetpondcat mperior, which bin.ls

the master to indemnify a stranger for damage caused by acts cil

the servant done in fulfilling his service, does not cover the casi^ ol
injury done to a servant in the course of his employment. As
there ia no contract expressed, the right of the servant to recover
must depend on an iniphed contract of indemnity. Now the autho-
rities show no such imi>lication, and are to that extent against the
contention.

To turn to the queation of principle. The peril, to which a serviint
is exposi'd, while equally apparent to him and his master, are perils

incident to the service, which may, in theory at any rate, be averted 1)V

care and forethought. To argue that the miKter should be liiible

because the acts are caused by his agent is the very point to be proveJ.
I 4.", jMu"!.. i4Met.)49j printed aI«o 3 Macq. (H. L. Sc.) 316.
» 3.M.CC1. |H. I,. .S...)2l)li.

3 Per Shaw, (.:,]., deliTBrind the judgment of the Court, 316.
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P otchdcci-
H..fllB follow a
different

course from
the English.

BartonahiU
Coat Co. V.

Stid.

Bartotuhilt

Coal Co. r.

McOuire.

Facts.

Decision of

Scotch Court«

Appellants'

contention.

Lord
CJranworth's
opinioa

General rule

of the law.

Exception.

undertakoa, 8S between him and his master, to run all the ordinary
risks of the service, and this includes the risk of negligence on the part of
a, feUow servant whenever he is acting in discharge of his duty aa
servant of him who is the common master of both."

The English cases' that immediately succeeded the decision of
HtUchnmn v. York, Xewcaalle, and Berwick Ri). Co., dealt principally
with the question of what risks are incident to the service. In Scotland
a sencs of decisions indicated a very strong disposition on the part of
the Scotch judges to strike out an independent course.' But the law
of the two countries was declared to be identical by the House of
Lords in Bartmishill Coal Co. v. Reid,' and BailonshiU Coal Co. v.
McOuire' two cases arising out of the same facts. The former was
heard before Lord Chancellor Cranworth, sitting as the sole law Lord

;

nui '?'' ''"" '"'""' '^ 5"™" afterwards before Lord Chancellor
Chelmsford, and Lords Brougham and Cranworth. Judgment was
P™" '? '"^' "" *''° '^"^ "^'y- '''"' accident which resulted
in the death of two miners, whose widows were .i,3pectively pursuers
in the cases, was caused by the negligence of a competent workman
in drawing them up from the pit in which they had been working ; in
consequence of which negligence the cage in which they were being
drawn up was upset, and they were thrown out and killed. The
Scotch judges approved a direction that, if the jury were satisfied on
the evidence that the injury was caused by the culpable negligence
and fault of the person having the management of the machinery
the defendants were in law Uable. The appellants contended
that this direction was wrong, and said the proper direction was, if
the jury were satisfied on the evidence that the defendants used
due and reasonable diligence in the selection of the workman,
and that the workman was fully quaUfied for his work and
furnished with proper machinery, then the defenders were not hable
for his carelessness.

It was not alleged that the machineiT was other than sufficient, and
the workman generally competent. The claim of the pursuers was
rested entirely on the habiUty of the appeUants, the defenders, for
the fault of their workman.

Lord Cranworth delivered the leading opinion and sUted the
general rule to be that where an injury is occasioned to any one by thi;
neghgence of another, in order to charge any person other than tin-
actual wrongdoer, the person injured must show that the circuni-
Btances are such as to make some other person responsible. In general
It 18 sufficient to show that the wrongdoer is acting in the course of his
employment as a servant; when the maxim, Respondeat auverm,
applies, and the master is responsible.

An exception to this is where a workman is injured by the want of
care of other workmen in the same employment.

But when a master employs a servant in a work of danger ho is

bound to exercise aae care in order to have his tackle and machincrv in

9E'..2&,*cCr;«.if:?'r*B".Si/-
''' "'"" ' *'"""' '•"""" ">''"

V A^S^^n","' *?^*''"-J* "."."l-Pifa)! ""y ' Browen. 13 Dunlop, IK, llu.d

Duni?p''l025
'• " " ^'""'' '" """''I'.UlWi O-KyrZ ,. B.,.. M

(2 U.vl^)«l
""'"*• '"- ^ *'' *"

=
^'"** ^- '""'"«" "^ O*" ^- « ' i ^'

(l81>8)3'Macq.(H.L.Sc.)30O.
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" "'K"'"'"' the switches or the signals, are allengaged in a common work. And so in this case. The man wholets the mmers down mto the mine ... and alterwardsbrin; 4^^"

tTemseives." • ^ '"*"«'* '° * ™""'°" """'^ ^^^ the miners

Cra^^h^'' WdTl r^B^^Sh™ »«»™ted to the opinion o( Lord

ment,tfie consideration of "what the servant must have known ir '""<>'
expected t» have been involved in the service which he JdeXkes " """l"""

^S^S^^r^^^'^^to^SbrrSs^e.

tr^lu ^'\r t^ "f^'y '' »•" 'o "'"i"* i" P^-'hi-g the trucks

'

a scafiolder with a bmlder's manager,' a miner with an underlookerof the mine." the manager of a lucifer manufactory with a bov about

n S»i:r,h "8%^T«"'''
'" ""= "-"f-t-y.-° a carpentc^TngagTdn mending the roof of a station with the men engaged in shifting alocomotive engine on a turn-table in the station,"a®hbourerempbyc.d

from U.bilitie. mcidfald t> L™£„c? S T' l";,"'.™'"
""''

'^'l'""!'
"""'''

> 3M«cq. (H. L. So.)20.^

I 'J'r'!- <"•;: **'•!*) *»r'.«i'e(r,/.(18u:i)l>.3io.
4 Ukmrg^ HaUrlordawt KUimny Ry. Co.. (1858) Sir C 1, U •ll'>s Seorie v. ii»ira,, (1861) 1 1 0. B N S 42U

'

• jVoifcr y. & «. ft,. Co., ( 1803) 2 H. A C. 102.
' iot^ffrore ,. L U. d, H. ('. ft,. Co., (18«) II) c. B. N S BH'I
• OoaV/ijrv.ft.per. 16aB.jf.S. ia!9.

n- ii. M.".i.

^ //(j^ V. Johnson, 3 H. & u ,580,
»o JtfwpA,v.,Smi(A,(18«5) liK; B N S .101
" J(ofj»»». l'ufro/*ni4ftj(.Co..(1804)l,.k.lQ. B. 149.
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WiUonv.
Merry.

Common
employment
describod by
Lord Cairntt,

By Lord
Colonsiiy.

(KM

by a railway company in loading waggons with ballast and the guard of
a tram by which he was returning from his work,' a workman in the
employment of a maker of locomotive engines with the foreman of the
workshop a railway labourer with an inspector,' an engine-driver
with a labourer uncoupling waggons,' and the porter and carpenter
with the stewardess of a steam-vessel,' Thcie are mere iUustrations of
a pnnciple the examples of which are multitudinous."

Their tendency is strongly towards including all grades of service,
to the very highest, within the principle of non-lialiility in the case
ot common employment. In several of the cases allusion was made
to a possible exception in the case of an aUer ego, or vice-principal •

yet in none were the prescribed constituents met with ; ' till the possi-
bility of such a case existing was denied by the decision in Wilton v.
Merrt/.

Wilton V Merry ' marks the complete development of the principle
adopted in Barlonshm Co,d Co. v. HM. That case gave the filtimate
judicial sanction to the position that one of the incidents of a common
employment is the undertaking all the risks known or involved in the
service

;
_but there it was not necessary to define the term " fellow

servants. Such a definition had, however, to he given in the case of
Iff/son V .Werri/, where the negligence was imputable to the pit manager
and Lord (aims,C., thus indicates it

:

» "What the master is, inmy opinion, bound to Ins servant to do. in the event of his not personally
,

superintending anil directing the work, is to select proper and com-
petent persons to do so, and to furnish them with adeqiiat»^ materials
and resources for the work. When ho has done this he ha.s, in mv
opinion done all that he is bound to do. And if the persons so selected
arc guilty ot negligence this is not the negligence of the master ; and
If an accident occurs to a workman to-day in consequence of the
negligence of another workman, skilful and competent, who was
formerly, but is no longer, in the employment of the master, the
master is in my opinion, not hable, although the two workmen cannot
tejhnically be described as fellow workmen." Lord Cranworth said ;

'"

Workmen do not cease to be fellow workmen because they are not
all equal in point of station or authority." Lord C'olonsay aihled '

Ihe terms " fellow workman " and " collaborateur " "are not ex-
pressions well suited to indicate the relation on which the Hability or
non-hability of a master depends, especially with reference to the
great systems of organisarion that now exist. And these expressions
If taken in a strict or limited sense, are calculated to mislead. The
same may be said of such words as 'foreman' or 'manager.' We
must look to the functions the party discharges, and his position in
the organism of the force employed, and of which he forms a constituent

1 Tun,,,;, V. 3lidl„nd %. f'o., (I8(i.-,) L. R. 1 C. P. 201.
a >'V(A<(mv. A'Bj^/a«rf. (lS(i«)L.lt.2Q. B. 33.
3 it',f('inanev.CaiedontanJi;,.Co.,i\m7)ti!,iacpt 102
* Ii,Jifrtm,t V. LitUit/uj/m Oil Co., IS liottie. 1221.
6 Qut^bcc Shipping Co. v. Mirfhant, 133 U. S. (26 D.ivm) 375

1360-1J77 .nd 140.'.-HI5. »l,ercm are collated ll,„ c„„, affirmative and nega'iv

Ne if onS*'s!°00|i-°'2TO
° "'"'''"J"""'''' ""'' """ l>™dmi and fivo pages in Thomp.™

'
SP- f'^'^r'J-

*'"3'«"''. L. R. 2 Q. I). 33. Mr. Lobalt treat, ot Viee-Principn
ship, ftfasler aad Servant, 141G-I57.3.

iim^il

" (18118) U R. 1 Sf. App. 3211. .'iee IFrijJl/ v, ri,,nl„p •^ Retiir Hia
» L. R. 1 a,: App. 332. u> L.r. 334.

' '

11
'

L.r. 340.
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Thomas hero was anything more than a vice-principal, or manager,
and he was, therefore, a fellow servant."

Almost at the same time as thi.i case an attempt was made in the
Scotch Courts to except the captain of i ship from the principle laid
down in WiUon v. Memj.' A sailor sued the owners for mjuries
caused by the captain's negligence during the voyage.' The Lord
Ordinary dismissed the summons, on the authority of Lord Cranworth's
dictum in iVibim v. Merrn, 'h*' " workmen do not cease to be fellow
workmen because they are not all equal in point of station or authority.
A gang of labourers employed in making an excavation, and their
captain, whose directions the labourers are bound to follow, are all
fellow labourers under a common master, as has been more than once
decided in England, and on this subject there is no difference between
the laws of England and Scotland." On appeal it was argued that
there was no analogy betweer. such a case as Wilson v. J/^ry and the
present

; that the captain was, in all matters connected with the
management of the slup, absolute master of the sailors, so that evm
the owners themselves could not interfere. The Lord Ordinary's
decision was, however, unanimously afHrmcd ; and the Court pointed
out that if an injury be done to third persons the owners would be
liable, because the captain is the servant of the owner

; and that if he
is the servant of the owner, then the owners are not Uabie, because the
captain and crew are fellow sei-vants according to any recognised
test, as they are " all equally and wholly interested in the navigation
of their vessel, and in the safe prosecution of its voyage." ^

Shortly afterwards a very similar case came before the Irish Court
of Common Pleas on demurrer.* The negligence alleged was that the
captain of a ship "so imskilfully and improperly ordered the said
John Ramsay " " to abandon the said ship," that the said John Ramsay
was drowned. The demurrer raised the point that the captain was
a fellow servant. The Court (Monahan, C.J., and Morris, J.) over-

Judgmentot ruled the demurrer ; Morris, J., on the ground that there as no
Morris, J. necessary conflict between Wibon v. Merry and Murphy v. Smith:

which latter case recognised the principle " that where an employer
has an agent or representative, held to be bo by the jury, and who is

not merely a fellow workman of the party sustaining the injury, the
employer is hable for an injury to his ser int occasioned by the negli-

gence or unskilfulness of his agent or representative." " Under whicli

category, then," says Morris, J., "is the captain or master of the

vessel in this case to be placed ? Are we to regard him merely as a

fellow servant of the deceased, or as the agent and representative of

the defendants ? In my opinion he comes within the latter description.

and, if m,—cadit qu(Bstio. He is the agent and representative of tht!

owners during the voyage." "He has authority to bind the owners for

repairs and necesfaries. He can even settle claims for demurrage.''
Monahan, C.J., concurred, but preferred to rest his decision on the

facts alleged in the plaint, "that the deceased was bound to obey tlie

orders of the captain, independently of any authority whicli tlie

latter would, from his position as captain or master of the vissel,

possess."

1 L. R. 1 Sc. App. 320.
a Ltddy v. Gibson, (1873) 1 1 M^cph. 304.
a Per I.r,nl (towftn. 1! .Mn- j-h. SOS.
* Rammy v. Qvinn, Ir. R. A C. L. 322,

RamtayVt
Qninn.

•Jiid" 'entof
Mop .iuin,

C).
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tho very rudimentk of justice to allow hin cmplojera to escape liabilitym the uvent of his sustaining injury, by the pica that he, knowing and
appreciating the risk, entered on the employment ; and this has been
in terms laid down in Scotland.*

With these cases should be noticed Smith v. Steele.' There tho
riuoation anwo whether a compulsory pilot under the then Merchant
Shipping Acts IS a fellow servant within the rule excluding such from
recovering from their masters, on the ground of a common employment.
The answer is :

' Bv 35 and 36 Vict. c. 73, s. 9,' imwer is given " to
allow any pilot or class of pilots any rate less than the rate for the time
being dcmandalile by law ; but no power is given to enal'lo a pilot to
dtmand more. He cannot, therefore, make any special bargain to
receive larger pay in consideration of his taking the risk upon him. An
ordinary servant has, as Lord Cairns points out' (at least theoretically)
(he power of choking whether he will enter into the employment of a
master who does not agree to act personally in the management of his
business, or, as an alternative, to be responsible for the negligence of
those he employs. The pilot has no such choice : he must conduct
the ship on the teniis fixed by the statutes which regulate pilotage

;

and we can find nothing in those statutes to justify the conclusion that
the pilot is to take upon himself the risk." The result is that an
action lies by the pilot against the shipowTiers for injuries caused to
him while acting on the drfendante' vessel, by the negligence of their
servants.

In the Irish Courts, in Vunua'i v. Beljasl and Northern Counties

ir»rt " yV- P°' """""T attempt was nia.U: to set up the doctrine of a special

liability for liability for the acts of an alter ego, on the authority of dicta in Murphy
V. Smith,^ and i'eltham v. England.' The action was under Lord
Campbell's Act lor damages for the death of Conway, a workman on
the defendants' line, alleged to have been caused through the negligence
of the traffic manager. The defendante contended that the traffic
manager was not a fellow servant with a milesman, but was a vice-
principal or representative. The Common Pleas, in giving judgment,
litcd the cases of Wilson v. Merry, and Ilowells v. Lan£>re Siemens
SInl Co., and decided that tliey weie, " therefore, obUgcd to hold that
the defendants arc not liable for tho neglect of their manager Cotton." "

> Botkwdl V. llutchieun, 13 Rottio, 403. Aitit, 018.
' 11870) L. K. 10 Q. IS. 125. In the Ex. Uh. in Tht Otneral SItam Natma.,m Co

V. i*ri(i«A nnd Vol.jniat Htfam Naviaation Co., L. R. 4 Ex. 238, the relation of masttr
und servtmt was held not to exist between tho owner of a vessel and the compulsory
inlot. Cp. The aitUm, B. 4 L. (Adm.) llfl). where the vessel was within her port anil
exempt from compulsory pilotage. Bowdter v. Soidstrom, I Taunt. 608.

;
a U K. 10 Q. B. 120.

i
^ Now 07 A 58 Vict. c. OO, s. 620 (2).
6 Referring to WUmn v. Merry, L. K. 1 So. App. 326.
• ( 1875) Ir. R. !) 0. L. 408 ; Ir. P.. 1 1 C. L. 345.
' 10 C. B. N. S. 301. Krie, C..J., is reported at 366 as saying :

" The question is.

whether Dehor is to he ccnBidered as the vice-principal of the factory. 1 avoid l\w
word manager, wliich is an ambiguous one, and may mean either a [Mirson relamnl
generally to represent the principal in his absence, or one who lias the suiierintemlcm c
of a particular contract or job, in which latter case he would be in no different poBiti(.ii
from that of a follow workman."

8 I.. R. 2 Q. B. 30. where Mellor, J., says : "We think that tho foreman or raamij;. r

was not, m the sense contended for, tho representative of the master. The ma(.i.r
still retained the control of the estaolisbment, and there was nothing to show that ( he
manager or foreman was other than a fellow servant of the plaintiC though he w,i- a
servant having greitter authority. Aa was aaitl by Williyt, .1,, in f!(jihi^her v. Pi/.r,
33 L. J. (C. 1'.) 335, ' A foreman is a serViint as much as the other servants wlm-i!
work he auperiatends.' "

9 Ir. R. C L. 504.

the
unalkregii
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Smtddtm v.

Mots iCnd

tnM Co.

Lunl
Ardmiltan'a
interpretH-

tion of the
deviRioD ia

H'UtoH V,

Merry.

Formuln of

Brett, L.J.

WarhvTtun v

u thin, that the fact that the servant holds the pooition of vice*principal
does not affect the non-liahility of the master for his negligence as
regaids a fellow nervant. The case of Conway v. Belfast and NoHkern
Counties Ry. Co., then, so far as it draws a distmction between a " \ ice-
principal " and a manager and foreman, runs counter to authority.

The Scotch Courts at onco accepted the full effect of Lord Caims's
judgment. This is clear from Sneddon v. Mota End Iron Co.,* where
Lord Ardmillan says:* "In that case" {Wilson v. Merry) **I then
attempted, an I had done on previous occasions, to make a distinction
and exception in regard to the position of a superior manager with
general suiH-rintendence, whom I was disposed to regard as the re-
presentative of the master rather than as a fellow workman of the man
mjured. This distinction was not accepted. The House of Lords, in
affirming the judgment, placed the case on the broader ground that in
a question of damages for injury inflicted by the fault of one servant
on another, down through the whole gradation of sei vants, the employer
is not responsible, unless personal fault on his part is instructed. The
opinion of Lord tTiancellor Oaims leaves no doubt on this matter."
*'To a certain extent it is true, as has been remarked, that these
observations were not absolutely necessary to the decision of the case
immediately befnre the House. But they were the natural supplement
and corollaiy of the views which he had previously expressed

; and
it is vain to contend against the conviction that the law is now as
Lord Cairns has declared it."

The conclusiun is, therefore, inevitable that persons in all grades of
employment that can be comprehended as *' common," are included
within the disability to recover against the employer I mjuries
sustained from the negligence of personu of any grades whatever in the
same employment.'

In Charles v. Taylor* Brett, L.J., reduced this principle to the
following formula :

" When the two servants are servants of the same
master, and where the service of each will bring them so far to work in
the same place and at the same time that the negligence of one in
what he is doing as part of the work which he is bound to do may injun^
the other whilst doing the work which he is bound to do, the master is

not liable to the one servant for the negligence of the other."
This follows the language of Kelly, C.B., in an earlier case," argued

' by the Lord Justice when at the bar, and which marks a class of cases
wanting the element of a common master, though the employment is a
common employment. The plaintiff, in the employment of the London
and North-WeBtcm Ry. Co., was at work in Manchester at the Victoria
Station which was used under an agreement in common by the plaintiff's

employers and the defendants. An engine-driver in the employment
1 (1876) 3 Rcttie, 868. In Wright v. Dunlop, 20 Rettie, 363, however, there nro

expreysioua inconsistent with what hus been regarded as the settled law : see per Loni
Trayncr, nt 3(11), The concluding {iiira};raph of the head-note is in distinct conflict wii h
the rule Inid down in Howiila v. Landorr Siimena Steel Co., L. R. 10 Q. iB. 62 (see an/i",

fiO.'i), and can only be csplained by Blackburn, J. 'a, remark at 66 : "In Scotland it

s«etiis that a vice-princiiial had been held to be in a different position from an ordiniiry
fellow servant." See. however, per I.ord Cranworth, BartonshiU Coal Co. v. Bcid.
3 Macq. ;H. L. Sc.) 28S, cited, post, (i/M. a 3 Rettie, 874.

3 CrM V. Kynoch. The Times Newspaj er, 18th May, in07.
l

4 3 C. P. D. 41»6 ; ep. Sweeney v. Dunmn. ID Rettie, 870.
5 Warburtoa v. 0. W. By. Co.. h. R. 2 Ex. 30 j also Ftwe v. Latter. * 1'. By. lo..

2 H. ft X. 72S. where .i biarkomiih, Murkiitg W Iht Eunt LaiicaBhire Ry. Co., ««=
killed through the neKliftenoe of the servantB of the Lanes. & Y. Ry. Co., workioK iindit
joint rules ; also Graham v. N. £. By. Co., 18 C. B. N. S. 229.
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l^'lTL'^r^"' "^- ''" "•?"'''' " '"'" '>"l°"«i"'! '» ">" 'l«'«nJ-

C'f (JP •! "u' T *"'"'' "' ""' ""^ligsnee complained of.Bralt g.C, argued that the tot of fellow .ervi.e wa» not the doing

neither wa8 't Wing p«,d by the ««me person, m wa, »hown by the ca«of ftro V. .W«/W ll„. Co. .
. tor there the volunteer who Jo. M^nothing w., considered as on the same footing a. the defendants' iaid

oS '-^1V, '^l.r^^!^r'r' "> » ••°'"«'™' J-ection^a„deontroL Both the plaintiff and the defendants' servants were boun.l
to work according to the regulations of the London ami North-WesternKy. Co., and under the control of their station-master Kcllv C B «•

i .
states the rule of law applicable as follows :

" Whelo two o"^-' Ire kX''apersons are the servants of one master, and engaged in one commonemployment, the master is not lie.ble to an action for any iZry
sustained by one servant by reason of the negligence of another, inthe work or employment which is common to both, or incidental tothe carrying on of the general business or the operations in which

nr^™v" I PV /n""
™«''8"«'-" »"""« thus er.unciated the

proposition the Chief Baron comments on it thus: "The ground Hi. c,„„„,„„.upon which these decisions have been pronounced is, that it must be™ it

presumed that a servant takes upon himself the risk of any injury hemay sustain by the negligence of another servant, under thi same
master and in the same employment, and that such risk is part of the
consideration for the wages which he is entitled to receive This
proposition to the extent to which I have stated it, and which is tobe deduced frotn the case of Morgan v. Vak of Nmth R«. Co.' andmany other authorities, has now become established laW. But we
are of opinion that, inasmuch as the injury sustained by the plaintiff
was occasioned by the servant of the defendants, not in the Zurae olany common emphi/merU or operatiom xmdf., the same maaer but by
negligence in the discharge of his orilinary duty to the defenda-.ts
alone, this case is distinguishable from all which have been decided in
elation to the above doctrine of exemption, and that therefore the

action IS maintainable. '

Swainmn v. .V. E. Ry. Co.' is a similar case, taken to the Court of .5«.,.,,»» v.
Appeal a few months previously to the deiision in Chiirlfa v Taulor ' " *' "a- <^'>-

Bramwell, L.J., there says the test' is whether " a ndation has been T.„t.ug.
established between the person who complains ami the master of the «'*""' ''?
person who does the injury "

; Br..tt, L.J., anticipating the formula lTwhich he framed in Charles v. Taylor.' said :" I think that the au'Horitics
hear out the proposition," • that in order to give rise to the exemption
there must be a common employment and a common master • it is
not necessary that the-e should be o common service for a definite
time or at fixed wages

; ,r the exemption exists in t he case of volunteers
and of other persons, where plainlv there has been no contract for
payment; a volunteer puts himself under the control of another
person, and in respect of that other person he is for the time being in
the position of a servant. . . . The question is, Did the deceased
adopt such terms of service as placed him under the orders of the

;
;," i^- ™- ' '- R-

1 Q. B. 14!).
' tjmnd Trvn^- Hit. Co. v. IJunrJ. :«J Pan, .«!. r, H. D55.
^

:^ f^"-
'' '"'

= ''"ff* * 'VelroiKftilrfn Htj. Co,, 4 Times L. B. 103.
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,
I think th»t would bo luffioiant to txnnpt

iUcnilanln ? If he ilid,

them from lialiilitjr."

ThoM l>t«r cMori of Suniiuon v. N. E. «y. Co.' and Chorlei r.
laylat arc- howcvir only important aa ahowing tho working out in
pra.' MP of tho pnncipio formulated by Lord Cairn., and not aa markiniiany Jurthor development of legal principle.

Fox.

COMBINID WORUNO.

SrlTb. „ii.^°r'X^
"™" '.'"" """'«'' ""'»•» «nipl«yment. may bo ao im-

™.>™i. I""'"«l "> their vanouB ntago. that they become in eflect ono combined
oiKTation, yet for the purpose of awu^rtaining liability in tho event of
accident arwinn from neglig..iice, each i> held to remain diitinct, if
only the diBereiit portion, of the work arc carried on by independent
contractors. We now come to consider whether the tact of the one
employer being dependent on the other-the work being done under
a nub-contract—make, an^ (inference in the liability. WiggOt vKvx III the firet case raining thi. point. The deceased had been aworkman employed umler a nub-contractor. Tho death aroM from
the ennleMn,™ or negligence of another workman engaged in doing
work for the defendant., who were the general contractor, for the whol?am umler whom tho .ub-contraetor, whono .ervant the deceaacd was
hail been engaged to [lorform a definite part of the whole contract.
The jury found that the deceased was emploved by the subcontractor,
and was not directly employed by the defendanta.

On this finding the Court nonsuited : a master is not in general
res,mnsible to one servant for an injury occasioned by tho negfigonco
of a lellow servant whilst acting in one common service. " We iWnk "
It was added,' " that the sub-contractor and all his servants must bo
coiiTOlered as being, for thi. purpose, the servant, of tho defendants
wnilst engaged in doing work, each devoting his attention to tho worknweraary tor the completion of the whole, and working together for
that purpme. * **

}Yigg,tt v. F,a was followed by Abraham v. Remohh.' Tho
pliiintltf, a servant of jKraons employed by the defendants to carry
cotton from a warehouse, was receiving the cotton into his lorry, when
in eoiisequeine of tile negligence of the defendants' portera. a bale fell
upiin liini. U was held that the plaintiff and tho defemlaiits' servant,
not being under the same control or forming part of the same establish-
ment were not so employed upon a common object as to deprive the
plaintiil of a right of lulion against the defendants for such negligence

1 hcse .ases have sometimes been treated as not reconcilable In
lact they pr™-eed upon distinctive principles. Even without Channell,U s, gloss ^" IF,a,,.« V. Fai, in Abrahnm v. RennoUa, it may be noted
what in WtfiijtU v. fozthe injured and the injuring poisons wore members

Ahriihiin

JtrgiuM

Coni[Mrod.

ZVr XS si?
•
•""^''"l'^ "P™ "i"""" principle.. Cp. CM^ y. Ca/.*»i„,

l„ti,L^' iF '^' ?,"'' '''»™<"' ' MarriKm. 12 Keltic, 1073. WiM'U ». F<kc w».foll„wrdin/r^n«,>,v. CKsio/fiMton. 118,M«««. 114.
"wmv. ,otw».

"Jrid'T T FrrsS"""] '"' *?" '? Jt?'" '• ''»• ^- ""o- "» CM, .,



««A,. v.] DISABILITIES OF THE SERVANT. fl73

ii!S^ J • 7''?" .'»« relation between the cmpbyed is that of sudo-
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"' """' <:o>>tr«ctor, while the carrying out of

»ut when there is no relation of .uperiority or inferiority in the carryini^

rope's" t'SJn'T' ""^ '"'* *" "''"™ '• • "«'« relatST; o1cooperation, then the employmenta are distinct, and the servantof the one can recover agwnat the servant of the other
JBumiy V. PuTO « is consistent with this distinction. The servant

n«H«n™ T' "'I'^'-W* i" •^o'ding » »bip. was injnred byX
?,!/»£ " "' "" '}'P ' "'«''• *'"' k^J been temporarily engaKod

«n.»l3„Sr;. ^''? "J-^ """ ""^ "« "upowner'^irE
Se .^vtlr '^ I-

*"" '"'"""« '"'" *" Willes, J.Tpoint* out that

.bf„^^ ?''?" r".,r'''«="''8»l«»«^"'erinde^nd™tly of heshipowner . control Bovill, C.J., takts the*samo view: The stevedore

?n tl?.™£^„^ J°
"^^ under him." "The defendant did not standin the relation of a superior." And Turner v. O. E. Ri, Co »-a casewcording to Lord CoWd^, C.J., " eicceedingly nZ the line"-recogmses a similar prin^le. The defendants employed a con-

IZTI" T'"*^
coal trucks. The contractor engaged his own men

the contrLt?'
""'"

''T."'T-
^'^ PWntiil while workingT;

delnH^^?^ ™ uJ'"'^ 'y "= "•'«''e™' "buntins of one of thedefendants engines bnnging coal tracks to the sidings. This wa^_«H.tN.l«.
>5H.*N.150.

W«t»im. 11.

'li..T.III ,

tin'. 14,'..

rliiiui.ll. n.

.yfurriiif V.

Turner V
c: K. Kg. (V,

. f!^S^,°1S " "'I»"«l. 25 L. J. Ex. 188.

I u., B limeB L. K, 51ft; Jfiir tf v J^m^ 12 W R .lii e i ) '^

' (1875)33L.T.(V'S.)4
VOL. I.

2u
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Stmrkf y.

Whilr .\t,«»

\w\i\ to Im' within tlir print iitli< nf Mmthmn v. Hrtfrnil^M, and not within
tho iirirtri|)l<> of WitfyiU v. /W ; fur " thi- ilt>rfn(liinta ilid not |Hiy the
pliiintifl, anil hml n<> rtmtm) over him m> m to Im> ablv to fngaife or
tliiminit him." (tntve, J., mvk ;

" \o dfiuht the cimvn du run into

fint< (liHtiiK'tionii, hut there in wutHt-ifnt bn>a'lth ( iliiitini-tion here, in

my oiiiniiin, tu entitle the jilHintifT to nur juiltinient."

ThiH ilixtinrtion, thouf'.h not thuN ex|>ri>r«Mtl hy the (*4iurt, nifiy

fM'rha|M 1(1' th-M'rilml a« that between a " ituh-rontra*^t*ir " and an
*' im)i-]H<ndent ritntrarlor," where tho relation in one ui rontairt in

indefN'tident work, and not uf <-o-f))HTBUon in rtmrnuin worlc. The
Court, on the fartit of the eaiie. held, that the work of the et.iitraetor

WttH inde|iendi-nt, and not a |>ortion of a M-lu-me, Lnnl ColtTidt'e, V.J.,

wu\ft the caution :
" Thi> i-uHe in a difti<-ult one, a* I have Raid, ItecauM

it in HO near the line ; and the line to be drawn in one whieh in not easy
to Ntali' in laii^un.:' . and I will not attempt to give a definition cat*

(utated tn rnti-t 'I roMeH. Kaeh lANe muHt dc|M*nd u|H>n itJi particular
cirrunitilanr''- and no nin^le cin-unrntanee ean )h> Mtated aH bein^ a
rertain n\\'\ MM^Ie teMt of fieneral appliration ; but Heveral circum*
RtaneeH niuv. at any rate. Ih- n-marked u|Hin, all or some o( which,
when they in-rur, may nhow what in on one Hide or the other of the line

which In not Itnetf eaity to lie tlrawn."
Hinirkr V. Wfiilf Moan Culiirnt ^'^-^ ** d'-cided on the following

facts ; The d 'lendantH were the proprietnra of a coal mine, who com-
menced Hinkinj; a nhaft theniHelveH, and ultimately entemi into a con*
tract with one Whittle to continue the work ; the plaintiff then became
the Bcrvnnt of Wliittle, and wan paid by him. The injury sued on
uroRe from the negligence of one Lawrence, an engineer, appointed
hy the defendants to work a iteam-engino, which, under the contraet
with Whittle, waA provided by the defendants to facilitate tiie Wb i .

Lawrence, though employed and l»aid by the defendants, wai, with
the engine, placed under the sole orders and control of Whittle. " If,

uniler these circunistanceti," says Lord Colcritlge, C.J., "the plaintiff

and Lawrence were both in the employ of Whittle, the plaintiff la,

upon the principle laid down in Priegtley v. Fowler,^ and several sub-
Requent cases, debarred of remetly against the defendants. If Law-
rence was not in Whittle's employ, then the defendants are liable."

His conclusion is that the case fell within Prie 'y v. Fowler. In the
Court of Ap|>eal, Mellish, L.J., guards against an adoption of Lord
Coleridge. C.J.'s. opinion, that, " if Lawrence was not in Whittle's
enmloy, then the defendants were liable." He states the point thus :

* Thei" are two (|ue«tion8— first, whether Lawrence, in doing the act
complained of, was acting att the servant of the defendants or of Whittle.
If he was not acting as the defendants' servant they would not be
liable ; but if he was acting as the servant of the defendants they
might be liable. But then the second question would arise, whether or
not the plaintiff was his fellow servant." In the result, the Court of
Appeal affirmed the Common Pleas Division, on the narrow ground
*• that Lawrence was practically in Whittle's service at the time he
was guilty of tlie negligence complained of." ^

' (18711) 1 C. 1'. 1). MU, 2 C. p. D. 2W.
a :i .M. A W. I.

3 Per Cockburn. C'.J., 2 C. P. U. 209 Thii raw ia noteworthy from the fact that
ill tho Divinioniil Court, the judgt'«, Lord Colrridgr, C.J.. Archibald and Lindley, JJ.,
i'A)'ii-iw ijoulit ntiwul ifiu df<'iHii)ii of Afniihiim v. Uri/niildt ; while in ihf Court of Alipcni.
Cm kbum, C.J., doubts uh to ICij/ytH v. JW ; " It if* quite imai'i-PHSJiry to say wbethcr
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flT/l

•-..ntrol ,.( him whil,. w ,?kin» k^ „ ' •"''""!''; "','" """r Hrm had tin' ">»(„,,.,

^i^ipil^ii"^

fo^ wa. „„,.h o«„vLffi ",h™".r'°u. uTZol J^" , '^i
'""'" "'"'" '•

the ('curt of Appeal. 23 O. B U 512 Su Zlh. H """, ", H"^'' P»rti»"l«rly in
of it, (I«U1) 1' c. 'sjiiT "if , he it "It,

''^ ','','' ^""" »' '<"" I-""! Hombdl ..id

all the other Eng^Lr.ThoS, •• Sl f °V^"ff'' '' »" i"'"™"'™'

»

(i(1U3) I y, B. (i29. , „.^..
» 2 Time. L R. 7S1 (P A )

' f'
'I3»-

• 11 N. Z I. K 2IX, aflirmed by the Privy Council. ( |8M, 1 c IM
"' *"

11
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MintTtdCo.

Followed^!.
Wimjute. V.

MonUnnd
Iron (Jo. ni..l

MfUjnirt V.

RusvU.

by a series of decisions "
; but the case did not call for any discussion

of Ie(?al principles, and was detennined exclusively on its facta.

The principle applicable in this class of case was exhaustively
discussed by the Scotch judges in Woodhead v. Gartneaa Mineral Co}
Two miners contracted with the defenders to drive a level in a minp.
They engaged other miners to do the work, amongst whom was Wood-
head. At the time of the accident there were two sets of workmen
engaged in the mine—one in sinking, the other, under the contract, in
driving the level. A servant of the defenders, unconnected with
cither of the working sets of servants, was underground manager.
H(! had entire control of the ventilation, and was charged with the duty
of keeping the pit safe, under special rules made by virtue of the Coal
MinPS Regulation Act,^ s. 52. The defenders did not approve the
employment of Woodhead further than by allowing him to work ;

they had nothing to do with the wages, either as to amount or as to
conditions of payment ; and he might have been dismissed by the
contractors without the consent or even against the will of the defenders.
The underground manager might also have dismissed Woodhead
under special rules made for the conduct and guidance of the persons
acting in the management of this mine, or employed in or about the
same, " to prevent dangerous accidents, and to provide for the safety
and proper discipline of the persons employed in or about the mine,
whioii Woodhead had signed.' The death of Woodhead was caused
by the negligence of the underground manager in having incautiously
removed a plank while making an alteration in the arrangement for

the ventilation of that part of the mine which was at the time occupied
by the sinkers.

The jury found a verdict for the pursuer. The judges of the Inner
House of the Court of Session, by a majority of six to one, the Lord
Justice-Clerk (Moncreiff) being the sole dissentient, entered judgment
for the defendants on the ground that "the mineowner is free from
responsibility, not because the injured and the injurer are both his

own hired and paid servants, but because he is not personally in
fault, and has not warranted the injured workman against the perils

of the work." *

Three more of the Scotchjudges'concurred in the decision in Wood-
Head's case, in Wing(;Ue v. Monkland Iron Co.,^ which was decided on
almost identical facts, and in Maguire v. RmseW a further extension
of the rule was made. One tradesman had contracted to execute
plumber's work and another to lay asphalte paving in the same build-
ing. They worked under independent contracts, and while so engaged
a workman employed in asphalting was injured by a hammer which fell

through a skylight by reason of the neghgence of one of the plumber's
servants. The injured man brought an action against the plumber

;

and the Second Division of the Court of Session held it indistinguishable

from Woodhead v. Gartness Mineral Co}

I 4 Rettic, 40tl.

a 35&30 VifLc. TttinowBUperBwledbySOAril Vic-t. o. i»H.

3 By the same rule it waa provided that miaors and other worliitien should Im'

ubject to the control and orders of the agent, where one had been apiiointed, and ol
the manager and overman.

* Per Jyjrd President IngHs, 4 Rettie, 478.
s Luiiit. VuuiiK.Craighill, and Ruiherfurd Clark. « 12^ttie,ai.
V 12 K<atic, 1071. CongUion v. Angus, 14 Rettie. 309. which waa queationed in

Smyth V. TumbuU, 17 Rettie, 877 i 4 RetUe, 469
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of hou8e8 under a Ccific"':,.,; ' ™„ ",'™': "'^ *" "T' " '''"'•I' '-'"""*

common employment with tl,o servantsnf,!,. f TF^ ',"
*

l^ouTt „t Appeal, whoso dec.on wa» reversed by the Hou«e of

.mmumty ela.med .t .8 essential that the person suing shouU himse f
''""'"

duty on the part of the e.nployer to take due care to select eomnellnfservant And it would be most unreasonable to ho d tlZ'^ht Iexempt from habilitv for his servant*.' nclicenee in „nv { ,

tion and the exemption appear to me to be correlative and to be

explamed by Channel], B., in Abraham v. ReTZu^ "it d „s n,^

enE:rh;roSzrr?h"T"''-'' -' ">"-™ witi;L"trs
another, wh,e engaged in a common work, it must he stwn that the

to the e™?'?""" "'.'^'"'' "'" "'«''8^"' "-^^ had submitted h^, elfto the contro of some other person than his proper master and eitherexpress y or imphedly consented to accept 'that otheTpeWon ^ h"master for the purples of the common employment/ TheTuL'tion

» (I™') A !• %H
''""'"°"

^- •''*"""" ""'•'• * * *«•

' IVrl^ird W,l,„;,,,]B!)nA f 383 384
' ''\'^'^<"^ HctoIkH. 37!l.

» RH. * N. I.W. ' ^

J
In ««« V. Surrty CfxnmtniM Uart Co., 8 Ti ti™ L R Mr, (r 1 i i . „ .

n-wrv. to theninclTO. Iho power ot intCTferin^ wiih ih. ,^
to iipanj did i,„t

d^c. If they h«t „^rv!S that ^w^'Ef ^itwj'tr;;'';!."''''''']''*
*°,''' "''"

ronlr.tl,,r.,«,,,UUhoughtheH™iafntw,.ca;i,eH W h.
"'?.""''' V= "i™.! Ihn.unh

not .ndcpcndent contJ«tor. uid their JJ'rnrtCM'hJ,^'"''" '}" ™n"«'-t"r» »ere
h«ppcn«l w«. .].„ the ..rvMt ofdafeXn"" ^ '^'"° '"*''"•"'<• 'I'- ""iJcnt
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Williai..-..

of this principle destroys the authcnty of Woodhmi v. Garlness Mineral

Co.,^ which, in the opinion of Lord Watson," " goes the full length of

afhrmilig that, in cases of common employment under different masters,

each master is freed from responsibiHty for injuries inflicted upon the

workmen of other masters by the negligence of his servants." " 1

have therefore,'' he adds, " no hesitation in affirming that it is not the

law of England." But if not the law of England, neither is it the law

of Scotland. For, as was said by Lord Cranworth, in a case ' not a

little quoted in Johnson v Lindsay,' and with reference to a very

cognate matter, " if such be the law of England, on what ground can

it be argued not to be the law of Scotland ? The law, as established in

England, is founded on principles of universal application, not of any

peculiarities of English jurisprudence ; and unless, therefore, there

lias been a settled course of decision to the contrary, I think it would

he most inexpedient to sanction a different rule to the North of the

Tweed from that which prevails to the South."

The case of Woodhmd v. Gartness Mineral Co.,' was decided on a

misapprehension of a passage in Lord Cairns's opinion in Wilson y.
Merri/.' " I do not think." that learned lord is reported to have said,

"the liability, or nonUability, of the master to his workmen can

depend upon the question whether the author of the accident is not or

is. in any technical sense, the fellow workman or colhtborateur of the

sufferer. In the majority of cases in which accidents have occurred,

the negligence has, no doubt, been the negligence of a fellow-workman
;

hut the case of the fellow workman appears to me to be an example of

the rule, and not the rule itself." H iice, it was argued that the test

of immunity for the master is not service under a common employer,

but service at a common work. Lord Watson, however, shows ' that

this was not Lord Cairns's meaning, and by a review of the authorities

at the time of the delivery of the opinions in Wilson v. Merry, he

makes it clear that Lord Cairns's expression was directed to correct a

current interpretation of the word " collaborateur " that restricted its

application to fellow servants labouring with their hands, so as to

adjust its use to the comprehension of all grades of service up to that of

the general manager, and not to stretch its application to include those

who are not scrvanta.'*

Subsequently to the decision of Johnson v. Lindsay in the Court of

Appeal, and while the case was waiting for decision in the House of

Lords, the Court of Appeal in New Zealand, in Nystrom v. Cumeron,*

refused to follow the English Court of Appeal, regarding it as a decision

" not justified by the previously decided cases," and as introducing

" a new rule of law foreign to the rule on which the earlier cases were

decided, and which cannot be said to be a legitimate development of

that rule." '"

The decision of the majority of the New Zealand Court of Appeal,

as stated by Williams, J.," not only anticipated, but forcibly expresses

the conclusion of the House of Lords. " In all the previous cases the

defendant was in some sense the master of the injured man, and it will

1 4Rcttic.4r.9. " (18!)I).\.C..184.

3 Bartomhill Cml Co. v. «eiV/, 3 Maci]. (H. L. So. ) 2«.i.

• ( Will) A. (.'. 371. » « Rettie, 40!l.

• L. E. 1 Sc. App. 331. 332. ' (18«l) -* t'- 380.

" Sec (1831) .Vf.,|« Lord Watwn.W.VS-'W. » ON. Z. I- R. 413.

10 I.e., per Williamii. J.,' 426. I The iud^ment of this leamedjjudge contains

adiscussionoftheawthoritieB. i^'L.e. 427,



CHAP, v.] DISABILITIES OF THE SERVANT. 07!)

be found that the exemption of the defendant from liability wa, .strictly

trl Tk" *''%''°.*
J'""'.**'^

"''"'™ *"» "''°>™ to lave eSedbetween them. I thmk ,t is clear from the language of the iudRments

de?endfnt":.?f\?'f'
T.*""""

T'"''''"''-'''
">» °^inarv rui'e tC the

of the.r business would have been applied by the f..urf,
" The

formulates' the decision m Johwm v. /,mrfCT,,-tliat -
whei^o thepe«on sued ha, committed negligence by one of hi, servants, he

show tu! "T""'" ™P'">''"™' ' »"l,v available to him where h; ran

„re,Trrtne„
'^"..P™™ 'T^ *»» "'^ l>i« ""vant at the time of theoccurrence of the injury.

follow i^'';","""'
" ^e-**, BrilM ffy. C„.,» the Court of Sessionfollowed Johnson v. Lmdm.,,, definitely stating that since that

been changed
'^''°"''"'' "" "^P"""'' '" "'"'""•'"'•'' «'^'' '""•

of tt""™^!
'^' ™"»'''<'™'i""«.M>pbcable to determining the liability

.ndinrt 1 K
'"^™™|-^''"<=™ "> the course of carrying out work, areindicated by an American case of the highest authority.' The casewas decided under a law similar to the Knglish Km,,loyers' Liability

otl,„ iV"''™''"
™ '"J'"-'-J ''.V the fall of steel railswhich he and

A ™ 1 wlT'k"
'"'"'•

'T'"8 "; '?'' '™'" "'« S^und upon a flat car.A rai while being raised struck the side of the car and fell back. The
plamtifi was injured. The negligence alleged was that the foreman,one McCormick, moved out the construction train to which the fla

»tnid wH^'h ,'!; ^K
"^ °' "" ''pP'-''^''Wng regular freight tiain, to

charged that the foreman faded to g,ye the customary word of command
to lift the rail in concert

; but with the approaching freight train in
sight, and with oaths and imprecations onlered the men to get the radon in any way they could

; they lifted it without concert ; hence the

f . .1 : ,. ,,
tourt were unanimous that no ease was shown. •• The

fact that McCormick hurried the men docs not show any negligence on
his part or excuse any negligence on theirs. The necessity of keening
the construction train out of the way of the freight train w^s one of the
risks of the employment. The use of oaths and imprecations byMcCormick was not an element of negligence. The fact that McCor-
mick urged the men to hasten, even if, as a consequence, the plaintiff
and his fellow workmen became confused and failed to act in concert
cannot be regarded as a fault or negligence in McCormick. Whatever
negligence there was, was the negligence either of the plaintiff himself
or of his fellow servants, who, with him, had hold of the rail

" «

.\t!iriiioU hy
llie Privy
Counoil.

.Ur,illi,m y.

.V'irtA HriUah
III/. Co.

Ocnirrcnce^
inthei'OiirHO

of carrying

«y. C'u,

I'neific

POSITIOX OF VoiUNTEKliS.

Degg v. Midland Ri,. Co.' has already been cited as an authority A,,,,v Mid.
lor the proposition that the legal conception of fellow servants a„'«;dHy.Co
far as the master's immunity for their negligence amongst themselves

(181)3) A. C. 308. 2 L.C. 31 1. a -URoUir 3aj

« (1867) 1 H. * N. 773. A p.,..™r !,v r=«,.,lly ,p,»,|«l i„ fc,. ., ^-orkni.in fr,i

'°«rB N."s.
3^".°°' '""'"' '''""'" " ""'""""' ''y °"""'i"S '»• ""*'«' ' ^1"^'.
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incidentally

arising.

Poller V.

Faiilkuci .

goes, is not limited by the fact of his payment and their receipt of

wages. We are now to consider the class of cases, of which it is the
leading authority, where persons unsolicited, and as volunteers,
place themselves in the position of servants for the benefit of other
persons.

A volunteer has been defined by Lord Herschell :
> " A person who

is not under any paid contract of service " but who " may nevertheless
have put himself under the control of an employer to act in the capacity
of ser\'ant, so as to be regarded as' such. The legal reason at the
bottom of the considerations that determine the status of a volunteer
is that tl.: intermeddler with the employer's work has associavcd
himself with it without the knowledge or consent—whether explicit

or implicit of the master, and so can acquire no better position than
if he were properly appointed to the post, whose duties he chooses to
awume.

Drgg v. Midland Ry. Co. was an action under Lord Campbell's
Act. A widttw sued for damage caused by the death of her husband
while assisting in the turning of a railway truck of the defendants.
T!: dorcosed was engaged in unloading a truck upon a siding. Next
to the truck was a tum-table, at which servants of the Company were
attempting to turn a truck. The deceased, who was not in the employ
of the Railway Company, wert to their aid. Whilst he was there a
steam-engine came into a siding, where the tum-table was, for the
purpose of shuting some empty trucks. The deceased was struck,

injured, and ultimately died from the effects of the injuries he received.

Bramwell, B., drew a distinction between injuries deliberately inlicted

diR-ctly
""trespassers* and injuries consequentially arising to them from their

trespc>s. For instance, if a man steps on the rotten cover of a well

while trespassing on another person's property and falls in,* no action
would lie against the owner for having a rotten cover to his well. On
the other hand, if a trespasser is v.alking in a park where the owner is

driving, who, though seeing him, yet recklessly drives over him,
despite his being a trespasser, the peison injured could recover. " No
man, by his wrongful act, can impose a duty, and as a direction by the
master to drive furiously, or in any way called carelessly, in his park,
would not be wrong in the master, it cannot be made so by a trespasser
getting there and being hurt, so that ^uoad the master it is damnum
• 'hsque injuria ; and if not a wrong in the master when expressly
ordered, it cannot be if done by the servant against his orders."* The
defendants might have directed their servants to act in the way they
were doing, when the accident happened, without violating any duty,
and the coming there of the deceased could not constitute a duty, so
that the action waa not maintainable.

Potter v. Faulkner,'^ in the Exchequer Chamber, distinctly affirms
the principle of Degg v. Midland Ry. Co. Potter v. Faulkner was

1 Juhisonv. Lindtas,llHitl)A.C.3n.
2 Deane v. Clayton, 7 Taunt. 489 ; IloU v. Wilkv^i, ;j B. & Aid. 304 ; Bird v. Hal

brtMik. 4 Binp. 828 ; Lynch v. Nuriin, I Q. R 29. A« tr> this caso, Brl«, C.J.. .3
J'iMer V. Faulkner, infro, note 4, iwid :

" The Uw of Knglai. ), in its car© for huDi&n
life, requires consumirate caution in the person who deala with dangeroTw weapons.
You may put anide that cla6« of cases." Cp. ante, 424.

3 1 H. & N. 777. 4 L.C. 782.
6 (isei) 1 B. AS. 800; ^etfy v. JoAnaon, 128 Mass. 530; a Scotch caae. iiVtfe v.

Summtrlet Iran and Coal Co., 17 Dtmlnp, .110 ; and nt Iri=h ra=e. f>"Sullimn V, 0'Ct,nnur,
22 L. R. Ir. 467. in the C. A. 476. See elso per Lord tiifford in Woodhead v. Oarlnea'a
Mineral Co., 4 Rettio. 503 ; and Lunnie v. OUugow <fc 8. W. Ry. Co.,

( 1906) 8 Fnm, 54$.
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w.«>hou.e. Some otZ2MZ7lT7 '"""' *'"= '''f™''""'"'

lowering bale, of cotton fromtheirarehn,, ."",'" "T •'"''''"•"'' '"
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^''"'' '^''''''''* '""•
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position than those with whom ll Lnlir l f""' '" " '"""
master's hability

; he can mn™,.
'"'™''" '" "'I'"'* "' hif

master than thaVtowhkhhTr,Ii,,?rT„" '*"";"" "!'"" ""^
his actual employ." '"''"' '" "'»P'"'-' "' a servant in

In Bolmea v. N E Rn r'/. i i.^.

interest m the work at whiohThTvV ^ '"'''''» I'™''"*' ','''' '''°"'

waggons consiped to a ce'tan 's'taHoTrn the.iZ I'".
•"?'"''' '-'tK.'/.f

containing coal or lime, to be shunted into „
'l<'f''i«lant, hue, and „„,,„„,',.

shot. It was a so customarv for t),»
'".'™" "' the waggons were

servants, to assist in unloading ;„H„:?hlr'"""
"' «'""'"• "^ "'eir

flagged way, which was bv the side of tL .1, IT""" '" ''"'' "'""« ^
the cells into which the>- were unl", Jd "'"r"'"' "«RSnn» and above
to the plaintiff was shunW, but could „t he f" T"*'","

""^'^""^
as no drop was vacant The nlainHff K

""""''I'ltely unloaded,
station, and was told bvthf I Lr*.'" T" "'™'''' »•'""" «!>«

deliveiy till some UmeZ remold ptS',;', Y ™"''V'"'
«"'

coal, and would get on the wasJn »n,l t ? u
' .'"' """" ''"''^ ""^

The station-mastJr made noTenk »r i Ih ,

"'"'5,'"^' "«''l»'l 'l"^"™,

proceeded towards trwaggo„P^tuoon.tr IT""' T^ '"" '"™"''
descended on the flagged wav?hefll k

"''""'' '"™"'">'. "d
plaintiff was thrown toSSm of tb!

° ^'"? "'"'"' ''"'"'
•

'!«
was given in his favour and a rulJ ti enV .?'' '?'"'"'• "^ ^-"Jirt
diEchargad by the Court ^vl.^ ^\ " '<" "'" defendants was
duty ol theVefendantot S'The'w"

"" ''""'"^ """ *''™ »'- »
enable pereons comLg to^aS in ^n?' r

""'; " "•™>'"'"" «« '<>

ordinarywaytopassSe^-andth" 7'°'''''"«
!''f,"- '""» "' th"

for the consequences of the insecuri?; of h^T
''"'''''

'? '"'^ P™"""
'

were under a duty to the nSS I "T ' ""^ further they
waggon by tipping he did tbe •?'

'"''"' "' '"''' ""''"di'ig hi,

byX^df^X «'aggonf„toLTwn t«
>;>• '™"i'"ring the Lis

affiled the (i,urt ofTx^CuerrhrImtt''"'^''''"
"'''"'''^^

« distiXTmillJrttaTLrbr'wit ?""-'}
f''-

"-..,.«,.

to g^upoifSVrls' ^pr: s^STt r- "r
P---"^^
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not imposing any liability on his iiopnaor ; ' bv a " licenwc " in to be
umlerBtnnd one who is invitoil on land by tlip oiruiiiiT for »o |iur|K)8e
in whii'h he and the occupier have some conininn interest. The two
learned juilges acquiesceil in the decision of the Court with some little

difficulty, mit from dissent to the prinriple asserted, vet liaving doubts,
as to the correct application of the principle to the' facts of the case.
The prmciple may be stated tlius : Where a person is on premises of
others, with their assent, engaged in a transactitm of common interest
to both parties, the ownera of the ])remises are liable for the negligence
of their servants in the course of the transaction.

The .Scotch case of Iiy/i> v. Caledonian %. Co.,' which was decided
almost at the same time, was somewhat similar in its facts. A
drover in thr employment of a cattle-dealer was encaged along with
the company's servants in trucking his master's cattle, when an
engine, negligently driven by one of the companv's servants, entered
the siding where plaintiff was engaged, anil injured liim. The Lord
Presideni (Inglis) held, that the true cftect of what was being done,
taking into account the difficulty involved in driving cattle, was that
the railwty company's servants were taking deliverv in pursuance
of the contract of carriage, and the servants of the cattle-dealer were
engaged in giving delivery : consequently a dutv to take cure was
owing. This rntio decidendi seems satisfactory. Although the other
Enjlish cases were cited in the argument, no mention ujiiiears to have
been made of Hohnes v. N. E. Rij. Co.. nor of the wider principle laid
down in the Exchequer. The case clearly comes under the principle
there advanced, of co-operation joined with an interest in the work.

Next erme the case of Wright v. /,. <{• N. W. Ry. Co.' Plaintiff
sent a heifer by defendants' train. (Jn the arrival of the heifer at her
destination there were not sufficient porters to shunt the box, in which
the heifer had been carried, to a siding, fnim which onlv she could be
delivered. The plaintiff went to assist, and bv the negligence of the
defendants' servants he was injured. The judgment of Mellish, L.J,,
varies, and in so doing explains, the phra.se " a mere licensee," used bv
('hannell, B., in Holmes v. A'. E. fly. Co. " The plaintiff," he Ba>-8,''

"was not a mere volunteer, but wa.s assisting to get his own heifer." The
distinction to be drawn is, that where the companv is doing its own
work in its own way, and some bj-sfander is prompted to interfer.'
from a motive peculiar to himself and not importing a dutv, he does
so at his own risk

; if, however, a companv allows persons to do whut
, they ought to have an efficient staff to do, they must take the con-
sequences if the person so interfering—supposing him to have an intercut
in the work—is injured through default in their method of working.

The .Scotch decision would seem in point here also, with the dffl.r.

ence that there the drover was giving, here he was taking, delivery.
In the .Scotch case of Littk v. AViAson,' defendant's mana-.T

asked the pursuer to turn out of the roail and assist him. which he. ii.l.

and, while rendering the aid asked, was injured ; the Lord Justin-
Clerk (Hope) found the claim relevant, on the ground that the mana.'iT
was authorised to make the request. This was before the dccisioi. in

Bartomhill Coal Co. v. Reid. Since, then, it would seem that, win re

such assistance is given at the request of the servants, the volunteer wciiU
I liofrk V. .Smith, 7 H. A X, 73fi. 3 9 M.irpli 4r,^ ^vi'- ll7->
a Wrajhl V. L. a- .V. ir. Aj. ri,.,tl»7.-|) |,. h, log, H.'aiiS; I'y. n.'l). .l:,-'
J >. B. n. 2.W I 17 Uniil,>|,. 310
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^:zjt- --^"^ ™-;^^-^sr::^r?s
« view ';„"."ST ."JU'ISelhrefl" ^'T^'I"^""

^'^ '""" "'"' '"""''

p..rpo„.. D Stv ImwL ^7 "''Jf' "•»"«!»'"' with" tlwt

te.,t-'- to il'^ireXtheJ ,,"*''
"""""r

"'* ""'*•'' •"•RK"^t a, „„„

probably have onT»o if thf ^'""H '™''r'"?
•'"' "^"i"'^""-' «""l'l

no owner." The Lt seem/rn'""*'
"'*'' "'''''' '"" '"•"'"''' ''»''

prop„.,i.i„„ .hIt:aehla:rr„.,t"beTnd:r7, ^2!:T"'"-^'
'""

threlthe bov off a^dj S )'„ "T,'! "'T ""\^I^»'T •'"' '"«-'•

the Court, said: "Here he b^v „\r"'l '; ^'T'""
.''"^ '"'"'S'"™' <>' '""«'"™"'-

right to be, and where he had noLr,""*""'^ *''"'-' '" '""' no-^'!»-.J-

company ,;as in the use of it. T' f *" ''"!"' P"'''<'ti™
: «*"« the

The onlv annln^,?/ k-^
^^ "«'"' "'' ""nnmitiea of the nublie

of on^who ' lfr„lTdtl! P^r'', *!"»• i? ;'- unauthoriso,! ^t
hi, prineipa?:!;'h"hLtiTttt'shS^nl oil a™%'" """ir"

duties whTh^avJrX foundSf"
'"^' """ ^"""°' ^'^^'« "^-^'^ «

of carl' ?o3'ltreh'il f" 'T "T"
™^'"='' "*• ""J "«- d-'rine

conclusion of iLbintv^^he"™^ ''°™ ™""^'"='' "' ^^^''^i-S a

can be shown in ttlmpan; thisTouM^fsT V r ""l"*^"'™there is no case against them tZ T t-
'^''"''' "''gl'gence,

suggest is their TeSion of »n
^' "<^«''«''"™ "'c ease seems to

Wnoauthorit7tX;:rhrduL'^rrergeras3^^^^^^^

;
Slionrm«n nnd Hmlficld. N'cgligmcf. S 183

£«n.6rr Co., 01 J„, ^„„, ;,j.,
. 1 1 -

.
i) 1..! n m. .10 ; ;/„.„ra V. Cn,„„!l rf. .J.

1
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Lbsdiso Servants.

Murray v. Cnrrir^ has alroaily lipon Ircatel in another connertion
It i§ al«i an authority for thp proposition that, "if I h^nd mv
servant to a oontraitor who is to havo the sole control and aupef-
intendenoo of the work contrarteil for, the independent contractor ia
a one liable for any wrongful act done by the norvant while ao em-
ployed. The servant is iloing, not my work, but the work of the in-
dependent contractor." » This proposition was anbsequently affirmed
in Rmtrkr y. ICAiVc ilniis Colliern ''"'

'». The principle in well ilhwtrated by a Mawiachusetta ca«e.« Plaintiff
was injured by a boy in the general employment of the defendants
It was proved that defendants, fish dealers, 'employed a " truckman

"

to deliver their parcels once a week. He. being ill and unable to drive
sent up his team, and told the defendants they could have it if thev
wanted it. and would let their boy, the general servant of the fish
dealen. drive for him. The boy, on being asked, said he must ask
the defendants, and the defendants said he might drive. Bigelow. C.J..
on these fui;ts. held, that at the time the injury was done to the plaintiff
the person in charge of the horse and waggon " was not in the employ-
ment or service of the defendanta, but was acting as the servant of a
third person, who cvereiscd an independent employment in no wav
subject to the command or control of the defendants as to the mode
in which It should he carried on. It is too well settled to admit (.f

debate that under such cireumsl mces no liability for the acta done
attached to the defendants."

This case is thus generalised in the subsequent Massachusetts case
of himball V. Ciishmm:' "It is not necessary that he (the plaintiff]
should be shown to have been in the general employment of the
defendant |in that case the special master was being sued), nor that he
should be un<ler any special engagement of service to him, or entitlwi
to receive lompenSation fnmi him directly. It is enough that, at th.'
time of the accident, he was in charge of the defendant's property, In
his assent and authority, engaged in his business, and, in respect of that
property and business, under his control."

Thus, as was said in Jones v. Sntllard,' a man may at the same tim.'
in law serve two masters, while that one alone will be answerable for \\\<

neglects in whose service he was acting at the time of the default, and
to whose control he was then subject. If he was in a joint service tli.

injured person has the option to sue all, or any, of the masters.

., T,f
""'"" ^' ''"»'"""» """y be "ted also for the further proposition :

The fact that there is an intermediate party in whose general em-
ployment the person whose acts are in question is engaged, does nut
prevent the principal from being held liable for the negligent condurt
of the sub-agent or under-.servant, unless the relation of sue* inlir-
mediate party to the subject-matter of the business in which tli^'

under-servant is engaged be such as to give him exclusive conlioi
of the means and manner of its accomplishment and exclusive directi'ni
of the persons employed therefor."

\ l',",''li \^J: '' ' -*• ' i'-- P<" Brett, J.. 28.

„ !„ ^-
,
„ '• ^'f-

^"" ' ''«'"'". 2 .Times L. R. 781 (C. A.) i H'uln \

.

• lea M,ii». hw. .'i,.n.,l„ff„„,v. .Sftff i,,7M,„. la.
n (l»!«)2y It. .'*-..
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LiABiurv or Skrvastm.

(m

which the. uw i,nn,^""„"ii"'
""" '" ?'"'"";•• Th,„o ,,bi,;(,.,i„nH-v;;,,;r''

manifestly not be KedLvth"^ ,""'"''""'""»'>• "' '"""'"t .an ,'

''""""•">

injured ^„„ ;, n'ora'^XlTr
;•*•';'"

i"'

"i',"'

•""'"'' "•" ""'"'"
'or any injury he may do to the^I '

"" "'"' "''"""' '" <'M,:

-o hu'^wn act in "Srhi t^Tr" I'l^'

""''
"/'''J"'' '" i'^' '•'-

^

another will „„t exemo him frnm i.
"',"" "/ "'''"'•li""'i'"' to

Ti,
'" '" """lu oinerwme liavi

.SWA<»te V. Stanley' ^ •
"'"' '"' " ''""'"' "' l'<'"'«-k, C.H., „.

ado^ti™ oS°;;.l'" ^rC^;l'^^''-
eon,idera.io„s that 1.,. to the

induct of ,„me common ntZt"^!"!*-?"":™' '""^""» '" ""
to any of them for the ininrl™,. „

"ndertulimR i, not r,.>.i„,n,il,l,.

or earele»»ne^ of tlfothe™ in .T""'';'
"'"" "' ""' '""" '•Rliffn.e

duties, have an equal .?„„?,. "'° ?"'>""""'» of th.'ir r,.s,„".tiv,.

brought for likoTau e? fr'se'rv n'r"" "''V "'''t'"'
»"

''''-
latter case,' Poll^k, (;B sara- "Tl T","'

"""""' 1" the
undertakes to run aHthe'oriinary rii'l^ of J"-' "!"',"!': »"™''"'' ''<».
ansmgfromthenegliiteneeoffenow. rf . ^ '' ""'"'Img those in ."o,,,*,,*,

of a domestic establifhmen oZrh' "'''''"•' *" "" ""= "™'l''-" •""'"*

to. servant for injurr^umCfrmth ""f'" " "'," '" «"""™l li"'''"

neither can one si"vLrt ma X,?'!',,'''%'1''«''«™!'«
'''• '''""* """'""t

;

genee whilst engaged inVh^tlrn^SiXn^. '''•'- '^ "«"

bot^^ySI^Zft'Ei^?,'™'^""" »- ^'-

sStj^rzt:rrt&\'"'~
contract is made vet for hU „„,'""' T"""*- '"''"="' "'"m the l'«Wi'yt"'

liable to the seVvant' while helLl''™';""'
"''''"«"'™'^ ""^ "'"»'"

;/'••.»"-..

in respect of his neg i'genee bv hi, el f"' TT*.'" """" "' "" "-^tion

the p'rinciple wouu'cotcr ^„ IV^^^t^"",
" ">euw were otherwise

person injured walks the strl^, T "' I'™"!!"' "'Jury. «ince the
or doe, his work orlakes hL ,,L r'"'" i

''"'''" " P"™*'' P'''™^.
he well knows tharhet exZed t^ i, , "fi""?'^' "I

''^"""stances'wher^

that he has not, like the mL^ru/hr" ""^'- "'" <iiff"™tia is

ha. been intcrp eted o e"p^e hh''5„'"J "'""T'
"">: "'"'^"'^t »hich

the event of injury
'^ " *" """"^ ""''^ ""'•"ut recourse in

A paid servant or a volunteer is in similar ,•«.„ Tl, •
, ,law 18 "that, if a man baa a n»l„K

"imnar ".ase. The principle of
Bervice, to another pe„o„ Ktble JoTr'""'

""',''" '"''^^" '"»

< 70M«„.iiii. Tl,i. decision.'
'"

'""''i for gross negligence whilst

"egligeacfi in (.are of
Per Lord Cranworth p in ft. ;

'='''"*«»'« v. .S'tan/^^, 1 H. & N. 247
'•S»itt. 2H.4N. 213. Cr,..v. /fp^sSfr;4T n.S **""

•III
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Hiinnrii-

iiiilftiiiriil III

Hlr.1.

Hiinni-n'mw
fif clii' tirni
" KmaM iii-uli'

(ipniT " in

thiHciiniH^'

tiim.

perfdmiifid lii» umU'rlnWind" Sir J. lUnnrn lhu» illu»tr«te« th.

primiiili' in niviiin jiuliimont in Tkf Hhittim.' " Sii|i|iiw "nn loaili

ilrivinii ullown another ii)«ihni»n, whom he lliinln kniiwi tli.

he is II vnluntwr in that kmiw. aiu!

phMe III!

!
iitdni-

'

I wail (inly ;i

man
riind lurfwtlv well, to ilrive

.

mipiKifie he winlr i to go at a greater «|>ee<l than wime other veh

the rowl. ami in attempting to get |ia«l driven over alieap of

unil u|i«etii the loaeh, he will not he exrum'd hy saying,

volunteer.'
"

Note may lie taken o( the use by Kir J. Hannen of the phraae " grii>

negligenee." This cannot be taken to imply any dillerence in degr. i

lietween the negligence which would suHice to charge the nian il

driving on his own account and his negligence when volunteering f.ir

another, so far, that is, as any third nenon injured is concemiHl. Tin

character of his liability to the coachman for whom ho undertook I..

drive would vary with the diflerent aspect the circumstances miulil

bear. U the supixniition that he knew the road "perfectly will'

were grotuitous, then the test of liability would be " gross negligence

— the negligence of an unskilled person- 7>1U knowledgi- of the road, liiil

the negligence of a skilled lieraon r;»i the fact that he was a coachman

If, on the other hand, ho had represented that he knew the roal

"
lierfectlv well, " then SjxndH prrUiam arli',' he woulil be liable f.ii

slight negligence—want of the skill of an expert whether the servi..'

he professed to render were gratuitous or remunerated is altogetlnr

immaterial to the founding of liabihty.'

The authorities on the iioint of the servant's liability for his o«n

negligence are, moreover, both numerous and conclusive.^ ''It will

suffice to call special attention to one of the earliest : Lord Kenyon in

.Stole V, I'arturighl
:

' There is no pretence whatever for imputinu

liability to the d^'en.i.u, in this action; it might as well be cini-

tended' that a similar action would lie against the stewanl of anotliir

for all the defaulte of improper conduct of the men employed unilir

him by which any other person received damage. In all these cii.».«

I have ever understood that the action must be brought either agaimt

the hand committing the injury, or against the owner for whom llif

act was done "
; and to one of the most emphatic, when Bramwdi.

L.J., giving evidence before the House of Commons Committee on

the Employers' LiabiUty, said :
» A " workman would undoubtiillv

be able to maintain an action against the fellow workman who liail

done the mischief if he were worth suing." '

I 10 P. D. 2», affirmed l31. " 'In't, 5*3-

a SH,U.v.lllactl,urn,. I H.m. 161. „„,.„.„ i u-

,

» li T. K. 412. Seo Wrir V. Bumtll. 3 E«. D.. l«r Kelly, C.B., 40, anil It •/»« r

Prio. « Moore (C. P.) 47, an to the limitAtion of the uriiKiple.

6 I'arliamentaryPaiieni, 1877, vol. x.inieat. llfitj.

For other aulhoritien nee i>iii!l»er v. foinltr, 5 U * C, lier Litlledale, .1 «:

Wimrlt V fox, II Ex., per Aldemon, B., 839; .Vofyaw v. Vii/f o/ AtnlA Jlft I".

13 B. » S., |ier Blackhiim. J., S7S ; in Ex. fh. 736 i Huraian^ v. .V. i'. «y. I o., » Ia. 1.

iier Pollo<ii. B., 344 : Wharton. Negligence, g 24.'i ; Shearman and RedHeltl. N.'^li

aenee 8 24.'> : the judgment of Oray, C.J.. in OeborHf v. Morgan, 130 -Ma^,'. Il'l.

Sore V. ilclnlire, 82 Me. 240, 17 Am. St. B. 476 ; and Macttittu v. OoMie, 4 M » i*

277.
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TIIK KMIM.(.VKUH' MAIIII.ITV ACT. I-.h(P.

(l'l»«Virt. r. 42.)

jno act or il,.fai,lt of „„v fp||„„ „.rvant, wh^thiT th.t f,-llow „.rv,i„.

ni,.nt "
T., ,l,w .1, .r 11 ".«'*•'" '"""• t"r„, rori„non ,.|„,,l,iv.

.n.SH!:;.,;^;,r::::;;:
.*:;"'"'""• "> p™-'" -i«»W" material, e,,., „..

to infno, „„flered ^ ^"-™:'.rr:'^r;r ^l^Zil' ^iZl
,?° °T"

/"' """
'r^i'^'T-"^ i" the followi„g,e»,'™ a,>™ul natolv

';"-"";,„„
reported ,n favour of am.n.ling the eom,„on law in two particular,

' W,T"'F„,t
,,, order to rcuder the master liable in clles'^there he U ''•

delegated his authority.
wuere ne uas

Seeondly, in order to narrow the doctrine of com,non emnlovment

ot^'rjrz:X::otrjT
" "" -;''-"""' ''•»™;z7oTtheA™™,,,„e„,.

,!,,.„ .„ II ^ir , "y """conduct, incapacity, or neglect of "m-'iM l.y
duty, and leave the service ,f the common emplover wil not take such

'I"""'!'"''

c "«;:;"..'''''' """'"^ """ *"* »^ «"= -'^'^ «' .he wVoie",:"!;

ISS,?!""/™"'"
"' "''" '^''P''" ™ «'"' Employers' Liability Act1880, which we are now to consider.'

^.»ui.,i;, aci,

P.,i,™.Ts°77."v'."'i'.™i""''°"""°""
'•'"'""'i"™ ''° E...|.l»yor,' J,i„bili,y. P.rll«,„.„,.ry

e.i.ting Art >, one ot th, l^r «ro 1 T ^ v*"!:",- '" "»"' '*»""' W"'™ >•»
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fry. UP.'.

|iriiH'ii>l4> itl

III.- Km-

frv, I J.'i, rntiiuini of the Ai^t in Wttatky v. UoUowap* u in

(lubit. •iwt :
" h ft|)pean to me tu Iw » piece oflegivUtion wnich dov't

iifit cany into effect anv une limple idea, but i>, on the contnuy, u

conipnmtiM*, <> to »{»»\t, between two conti*nding Mhemea of Ugiii

latioM (ir limit of thought on t\w Nubjuct of the hability i»f a maatvr t<>

an i-niiiloyev. Kvery word of it n'lirrMnta the mult of a conflict or

RtruKK"^ of thought. Ita main objiH^t, according to Lord W«taon,^
waM " to plvu) numti'm who do not uikhi the ume footing of rraponai
bihty with thoau who do i>erMina)tv RU|>«nnt4*nd their worka anil

wurknirn by making thfm annwerablt! (or the neghgt'nce of thcMn-

[H-rMHM to whom thi*y entruat the duty of luperintendenoe, h if it

Were thvir own."
The giivi>niing priiH-iplfl of the Act is that, in certain ciroumttiuioeii,

jin-acntly to Iw cunNidrred, a worknwn * "ihall have the ume right

i»i(ivi<r>* "' com|)fniiation and n'mudit!* againit the employer an if the workman
Loliiiiiy Alt. had not Iwcn a workman of, nor in the lervice of, the employer, nor
'"*'•

cngagi-*! in bin wctrk."

It htw bcvn decided, and porhaiw lomewhat auperfluouily reported,
that " the ndatiun of employer and employed " mutt exut, uid be
act forth by the puntuer, to warrant action under the Act ;

* and further,
** that the Aitt nai no application where a man ia conducting his own
buMineiiH, and where the fault, if *ny, ia imputable to himaelf";' or
when^ the injury uriBes from pure accident,* even though the poaaibility

of the occurrence of Buch an injury might be obviated by extreme
precautionH.^

The object of the itatute has been moat divemelv regarded. The
moHt accurate eHtimate of ita scope ii that of Lord Young in Morrwrn
V. BairJ d- Co.," where he says that the Kmployen' Liability Act " docM
no more than remove a defence, in the clasa of actions to which it

Art.

|ji»r<l Voiintt
in .UorTiMiK

M Vi't. \i>. NU4, in tcrmi nliiiMt itlentiual with the Ai't of the United Kingdom,
iM miiKndml by The Kmpluycrs and Kiiiploy>^i Ai-t, IrilM, No. 1007, ud tbi-
w aiupiidod in IHUl, Nu. 12ltl. In Untoriu th« MtHtuta in furt-e is 05 Vict. o. 3l>

{Oiit. Kt<v. Ht»t. lHtt7, V. IttU). whi( b. whilti lutuptinn the •••Moti.il futurM of th<-

Engliob .\t'l, ii)itkv9 I'onjtiilarubla ndditiona. In New /euland th« Act is 411 Vict.
No. •»*, and Hmiliett to {."rutin mirviinU. In Qurbe^-, the doctrine of common employ-
ment, I am informed by a kind cnrreHpondeol, bu never b«en a part of the law of thai
)iruvini'c. Mr. JiiHtii.'« Uurbidge, of the Kzchequer Court of Canada, haa ao decidt^l
in FUh>% v. The Varea. 4 Kx. V. R. 134 ; Urtnifr v. TXe i^uetn, tt Ex. C. B. 27S. N.-..

alio KubiiuoH V. CanaJa Pafific Hy. Cu., (I8»2) A. C. 4HI. In Nova Hcotia " Th.-
Kmitluyera' Liability Act " waa iiauavd in IIMM). In MaoHiuhuwetu too the Ai^t ia a cIum'

(.'ofiy of the KritiHh Ait, and this baa boi-u the m-CHaion of a ajNM-ial rule of tnterpretii-
tion, that thu MiMancbuaetta Courta muat aaaunie that the LeKii'^tiire with the wordi
of the KnKlisb Art acieiited the inti>r|irotation [ilaced on them : ifyoUa v. MeekaHin
Atiils, lAU.Maaa. lUU; and tbia canon baa been aovepted byaeveral other SUtea. Laball.
Maater and Servnut, 1U3U ; where the Acta in force in different Statea are given
textually.

1 02 L. T. »3i), U4U.
a .SMirtv./(u'.rr.(|(»«i)A.C.3^.
3 Settion 1. Thouuis v. The Urtai WeaUrn CoUitry Co., 10 Times L. R. 244.
* XicUtoH V. J/aeuadrcw. liS Kettle, 8d4 ; Sweiuj/ v. Ounean, 10 Bettie, 870.
6 Hrue>t V. Harelay, 17 Rettie. Mil

; per Lord Young, 814.
CaUe»deT\. The CarllonlroH to.,»Tnwa L. R. 04d:(C. A.), 10 Tlmee L. B. 3*111

(H. L.). .-lnf<^. 541, &o8..
} Thornton V. ilick. If) Rettie, 804.
B 10 Retlie, 278; M'Avtn/ v. I'uuHy'/, I'araffin Co., U Rettie, 100; DaiUy v.

Beattk, 20 8u. L. H. 02. Mufrijuin v. ScoUtth Kmploytrt' Liabiiity and Aeetd-nl
Aituranee Co., 10 Rettie, 212, where a policy to indemnify an employei for " all oiiiua

which Bucb emfJoyer shall become liable for, under or by virtue of the £mploy>n'
Liability Act, 1880," waa held not to render the insurer liable lor damages icuvind
in a <'i>riinion law actiun, thouKh the linniuHtancea were auch that damages mii;iit

have been rucuverod under the Act.
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Ilowc'ii, L.J.

Scope ot thu

Act.

Moreover, the judgment of the majority of the C^jurt in Thomas v.

Qwtriermaine^ cstabliBhes that the view of Loid Eahcr, M.R., is not a
correct reading of the Act. "An enactment," says Bowen, L.J.,'

quoting the first section, ** which distinctly declares that the workman is

to have the same rights as if he were not a workman, cannot, except
hy violent distention of its terms, bo Btraine<l into an enactment that
the workman is to have the same rights as if he were not a workman
and other rights in addition. It cannot in the case of a defect in the
employer's works be distorted into the meaning that a new standard of

duty ia to be imposed on the employer as regards a workman which
would not exist as regards anybody else. If the language of the
section were not even so precise, the point would bo concluded, one
might well think, by the observation that if the Act had intended to

prescribe some new measure of duty the least one might expect would
be that it should define it." Fry, L.J., adds :

^ "If the workman is to

have the same rights as if he were not a workman, whose rights is he to

have ? Wlio are we to suppose him to be ? I think that we ought
to consider him to be a member of the public entering on the defendant's

property by his invitation. Can such a person maintain an action in

respect of an injury arising from a defect, of which defect and of the

resulting damage he was as well informed as the defendant ? I think

not. To such a person it appears to me that the maxim Volenti non
fit iniuria applies." *

The common law doctrine may be taken from the statement of

Lord Esher, M.R. :

' " Before the Employers' Liability Act there was
this condition in the contract of hiring, that, if there was a defect

in the premises or machinery which was open and palpable, whether the
servant actually knew it or not, he accepted the employment subject

to tlie risk." There are, doubtless, expressions by other judges, and
by the same judge in other cases, superficially at variance with this,

which have been elsewhere collected and considered,* but subject to

the minuter distinction there considered in full the outcome of the

principle is as thus stated. What, then, is the effect worked by the

Employers' Liability Act on the principles of the common law ?

I We have already seen that the central conception of the Employers'
Liability Act, 1880, is to place the workman in the same position with

regard to the employer, in certain enumerated circumstances, as would
be held by any person not in the employment suffering injury.

The consideration of the definition of a workman under the Act.

will for the present be deferred ; and we shall now proceed to consider

the way in which the common law is affected by the Act.

L WorkmaQ
to recover

where the

iDJury 18

o&usedby
defect in the
condition of

ways, workB,
mochini-ry, or
plant, fti'.

I. Defect in Condition.

The workman is to be in the same position as "if the workman
had not been fi workman of, nor in the service of, the employer, nor

1 IKQ. R. D. OtUi. 1 I8Q. B. D. 092. 3/,.c. 700.'

* The SupreniQ Court of Victoria had previously arrived at the same conclusinn ;

Ihwidrnm v. Wright, 13 Vii-t. L. R. 351. The New South Walett vam of Simai v. Silm.

K N. S. W. R. (Law) 415, ix at common law, and holds that, whoro a plaintiff's knou-

ImlKo is equal to the defendant'!), the riHo involved in V'o/*iUt ntm fit injuria ap))lii->.

Thero the plaintiff was the engineer of a iit«am-tuK- ^'eo, too, the Scotch rni-rn

M'Atni*/\. Ynung'n Paraffin Co.. » Rettie, 100; Morrison v. Baird, 10 Kcttie, 271 ;

lioberUon v. RvsseU, 12 Bettie, (134.

ft Yarmouth v. France, 19 Q. B. D. 053. » Ante. 032-640.



-.p. V.., THE EMPLoyKRS' LIABILITY ACT. m, «,,

L"1?t:'^^'Xs'^:Ti7j;^;-7J^ h^is to be i„ th^
defect in the condition of the wa™ „ZZ " "^T^ ''>'"'«*'" "' ""X
nected with or used in the blSW tl ^J?'?"'""'"^^

°' '''""' ™"-
awxe ircm or had not been fcov^S 'r

° m ? T"'
^'"'"' ""= defect

1. The negligence of the emp^r a" """"''""'
""""S *« :

and enllStetrtKtv i?
""" ""7" °' "'" -''I"''ye^

in «.mf:i th?,';a;;fiittn"rr'' \'° ""»- - "<='-'«-
Colendge. aj., suVgests, m a C^i 'j ,*?** \ Samucbon,' Lord
thing oomplainedTthel'esS whethirV"

""^ """'''"'''"' "' "-e
condition for the purpose for wh nh J ,' "** ""' '" « Proper
by the G,urt of J^P^nCH^'\'7ZeT\t ?''™ "'^-'P^
used to tear un a^m.n»r. .1 1 •

''"<'»« Thus, where a crane was

^''f
inthe'c"oSdtro?thr„,E''™""''^' ""«= ^-VeldlT

to say St;tS^fin*tr"dSe:;"^ir''«' "T"
'"'' '' t» "-e jury ^^,-a cariing machine.The t'"„f/^f-',^P7*«onof themacL^ Ei;

throughout had the disc been solid f^„
"f "h'^h was not solid

happenedj-telUng them that to be
,1./.*"'^""' """'•' "<" l^ve

reasonable, careful, exTrienced ml ''''''•="^^,'* mi't be such as a
of his workmen, iS7^"^'""rlT°''^f^ '?'*'''' "' ""« «»fety
appeal, the Divisional Co,^we^:dil\^'"fj:'T'' '

'^f'"'-
""d ™

k!!:- "•J''">
"'" »»»:'™ne"™ out b.'^""^''fAPP'=»UordVi.w„,u^

whether the machine is dangerous and w?.t\ ^'T, *° ""^ '> be K»b-. M.R.
would show it to be JanS to thel^l"""'"'''''"'^*deratiou
pared to say that if a cSl Toi^iderlZ ""

u"":^* "• ' «» P""
the machine was dangeroTto thXorkmr..r"'^.

''""' " "»»*'^' that
machine could not 1^ improved UMnTtT. n^^ "' """ ''""""Sh that

?ri^,ir^d-dr^E^^=^^-

iiitnn«c.lly the more,,r„l,.bl.„„,.'
y"' •'> ™e.r alton,.!,™

„,gg„.,i„„ .„„„
L. B.tS. '• "'•-"

'• ^ '*"»" '• T^ «.« r„„^ ,«„„, ,.0., ,0 Ti„™

_ » 21 Q. B. D. 37 .XS; /wSi^'r"" '
P'^'' ' ''••"" '- K-W

or /.f«ive
: B'^.^^T'^X" 21 L rR'X*"'?; ""fc.,*!"

•«!»*£«

ill



692 NEGLIGENCE IN LAW. I
BOOK IV.

.lllll>!IIH-llt Vt

Ihc iiitvjority

of ihf Court.

M.II.N. vi.w

Thu majority of thu Court (Lintlley and LopcH, L.JJ.) luild tlmt :

'

" There must be a defect implying negligence in the employer. The

negligence of the employer appears to be a necesuary eU^ment without

which the workman is not to be entitled to any couiiwnsation or

remedy. It must be a defect in the condition of the machine, having

regard to the use to which it is to be appUed or to the mode in which

it is to be used. It may be a defect either in the original conHtruction

of the machine, or a defect arising from ita not being kept up to t\i'i

inark,^ but it is essential that there should be evidence of negligence

of the employer, or some person in his service entrusted with the duty

of seeing that the machine is in proper condition."

The effect of adopting the principle contended for by Lord Esher,

M.R., would, using an illustration given by Lopes, L.J.,^ involve the

consequence that giving a workman *' an ordinary sharp knife " with

which he managed to cut himself would import liability. Apart

altogether from the argument by reduUio ad absurdum, the Act, as we
have seen, requires negligence either of the employer or of a supervisor

in his employment.* In the opinion of Lord Esher, M.R., the use of

a dangerous machine is equivalent to negligence, and the question of

negligence is for the jury. This, at least, is not the common law, by

which, " all that the master is bound to do is to provide machinery fit

and proper for the work, and to take care to have it superintended by

himself or by his workmen in a fit and proper manner." * The matter

for the consideration of the jury is not whether the machinery is

dangerous, and therefore defective, but whether the machinery, even if

dangerous, is " fit and proper for the work," and is properly super-

intended. " Defective " is not inclusive of " dangerous " at common law.

What ground, then, exists for putting a different meaning on the term

under the Act ? for nowhere is there any different meaning given

to it by the Act, and nowhere in the Act is the word used in a sense

inconsistent with its accustomed usage.

In McGinn v. Palmer's Shif^ilding Co.* the question arose whether

the Act drew a distinction between a " defect " merely and a " defect in

the condition " of the ways, &c. A workman was employed in the

rnimrr/i defendants' ironworks, to take puddled iron, while at a white heat,

Shipltuilding upon a two-wheeled hand-car, along an iron-plate roadway to a steam-

1 i.e. 378.
> As an instance how judicial interpretation diflerB Bometimes from the legislative

conception of a nieaBur«, the followinft quotation from the Times ncwspaiwr report of

the discuuion in the Houhc of Commons Committee on the Employers Liability Bill,

tinder dat« Auguat 4. 1880, may bo noted :
" Lord B. Churchill asked whether >\

farmer would be liable if his servant were injured while ridioR a horse which, to tho

knowledge of the owner, was afflicted with nervoiM disease, or disease in the foot. The

Solicitor-General (Sir F. Herachell) said the employer in that case would not be liable,

aa tlu diteaae wovld not have arisen from hia neglect.
'

» 21 Q. B. D. 379. This consequence is accepted by Wills and Wright, JJ., Hindlc

T. Birtmatle. (1897) 1 Q. B. 192, interpreting the words " all dangerous parts of tin-

machinery " in sec. 6, sub-sec, 2, of the Factory and Workshop Act, 1891 (54 &. J5

Vict. c. 76). * Sec. 2, sub-sec. I.

B Per Lord Wensteydale, (fVenw v. Mathieson. 4 Mac<j. (H. L. So.) 227 ; Ovivjlnn

V. M'Viear, 2 Macph. lOAH ; Macfariane v. Thompton, 12 Rettie, 232. Ante, HKl.

In llowaon v. tinrrett, 4 Times !>. R. 449 (C. A.), the I^rd Wiancellor propouminl

the queittion whether machinery wliich had been safely used for three years coulil In-

called defective. The iNiirit, however, was not decided, the case turning on the fans.

though an absolute obligation to havp the best machinery was negntired. Abeenri' nf

an accident muy be equally consisteni with fortunate negligence as with unfortimite

diligence.

« 10 Q. B. D. 5. Cp. Thomas v. Vwrtermaine, 17 Q. B. U,, per Wills, J., 4!7;

also Pralf v. /nknbifnnh of Weymovlh, 147 Mass. 245, 9 Am. 8t. K. (191.

Dcfei-t and
defective

cumlition.

Mcmffin V.

Pfdmrr'i
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that kind. AdeSn ??r.nn^V """•"f'^' " ' "'"^^ "' ^mUng of

thiiitaelfiraetuaTSTaCd" *
"'"°'' P™^'"' "'"^ "'"" ""' ""e

proving o^„ ho w^/X '",n "™'7 *''""'8'' " *" «' '™

S o^rl^; ,J'"= '"''^"IV™* c-^e of kVuade v. J5,a»» "leaves the

in the other case only % (fc M(fe of it
• "^ •

In England, itfcG.^„', erne was followed in P«,ram y /),»m

'

»«cifie?tr^ ?"" *"" 1'"' '*'''^"' '" "«' ™ndit.?nTf any ofTh'e|Te^c.fied part.cula« must be of a pernument or ,«a«-pcrmanen?

This is pointed out by the Court of Appeal in WilUm v. WaU.

'li(rhvU V.

' 'txitu Iron
aiidStertCn

Dixon.

Pei/ram v.

Dij:on,

• In thA P„„i' k , • , '''• •" r" I^"! Vonng. 728. )i

n. lus, mrathehflJuiScMliind to ovorpulcthcjiidgraratgiven in llioCOil© of ArGiffon. • n o--- li.

which workmen ascended to tlio ui.iwr iwti.m of '^ im'iWi'.wTk""
"" V1'^",'"K .""""»"

itrftvioii-W ..»™l »„_ .u "I4«r (n»riinn or n rimlclinj(, the opening hftvinf,' been
V. tkincncf, 2 Times L. R. Ki); .-lyrwT/wrX.'""^ ("^ the puriK«e. 's,-e ('v>«,..y

V. flu//, T) TimcH 1* R. 202
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Morgan v.

IluUk*n».

A way was constructed to serve a twofold puqHwe. Ita usual function
was to serve for purposes of passage ; when, however, a lid was removed
in the surface there was a well or catch-pit disclosed. The con-
struction was proper for both purposes. It was accordingly held by
the Court of Appeal that an accident arising from a workman falling

down the well did not arise from " defect in the condition of the way,
but rather from a negligent user of it.

" It appears to me," said Fry,
L.J.,* " that the language of sub-sec. 1 pointa to a defect of a chronic
character and not to a defect arising from negligent user, and that view
is supported by the judgment of the majority of this Court in WaM
V. Whiteley,* where a defect of condition is contrasted with negligent

user," In the particular case of Wilktts v. Watt^ the plaintiff was
unable to avail himself of this alternative stating of his cause of action,

since the particulars were limited to sec. I, sub-sec. I.

Under sec. 1, sub-sec. 1, it was held, in ^or^an v. ^u^iiu,* that the
fact that a machine is dangerous, that is " defective with r^'gard to the
safety of the workman " who uses it, is a " defect in the condition of the
machinery " which entitles the workman to recover damages against
his employer for an injury caused by the machine even though it is

effective for the purpose for which it is used. The Court which decided
tb"'' protested that they were not going to act against the decision of

tl . 'ourt of Appeal in Wnhh v. Whiteky ; yet it is difficult to reconcile

t^ • decision with the decision of the majority in that case, where
li, ic said :

* "It is said there is evidence of the machine being dangerous.
So are most machines, so is even an ordinarily sharp knife, unless used
with care, but that does not make it defective in its condition, nor
does it imply neghgence in the employer, if an accident happens,
who furnishes it to his workman for him to use with reasonable care."

The phrase of Fry, L.J.
—

" defect of a chronic character "—in

WilleUs v. WaU • was the subject of criticism in Tale v. Latham.'' A
movable guide necessary to protect a circular saw had been removed
by a workman for convenience in working " and had been left off for

some considerable time." A fellow workman was injured in con-
sequence. An argument was addressed to the Court founded on Fi
L.J.'s, expression that the defect must be of a "chronic character,"
that the temporary removal of a saw-guard to facilitate working wa.s

not within the Act. Reference to Jry, L.J.'s, judgment will show
that such a meaning cannot fairly be attributed to his words. The
lid there was properly removed to perform one of the dual purposes
for which it was constructed. The accident occurred through the

workman negligently usin^ it for the other. In the present case tlie

saw was being used for its proper purpose, but without fitting an
adjunct necessary for its safe use.^

CMC in which the law Bays the eervant must take the con»equenccB of his own neglwt "

;

Fortyth v. Ramagf, 18 Rettie,2l ; Thomson v. Scott, 25 Rettic, 54 ; Metadf v. iimii
Boulder Proprietary Gold Mines. (lOOfl) 3 C. I.. R. (Auatralia), 543. ^. e atkte, 628.

1 (1892) 2 Q. B. 100. a 21 Q. B, D. 371.
3 (18»2)2Q. B. 92.

« 38 W. R. 412. As to defect in the condition of a deck, nee iicr Ix)rd Leo. Or<vi t.

Thomson, 17 Rettie, 200. s 21 Q B D 37'J
« (1892)2Q. B. 100. 7 (I8!)7) \ Q, B. 502.
8 HamiUon v. Grw^ci, 10 Ont. R. 70, cwiflict« with this. The want of a gn.W

wBi held not a defect in the condition of a saw, " when siirii gimrd was no part of tli*

Maw, nor of the marhinery oonnerted therewith, nor at all nccesBary for any jiroix r or

reanonable fitness of the saw for thej)ur|)ow for which it was uswl." This imint wi^
not mined on the Appnl, 18 Ont. A. R. 437.
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Ank, 02S.
"»ngcroiu. Lp. «ordk,m,r V. y(((.j:o»<i„, 19 t.„. s. f. K. 24a.

' I7Q. B, D. 190.
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" Til.' stTMiul of tlit'ft' arguments," says Lord Eahcr, M.R..' refcrrinRtotho
requirt-mont of an habitual use, "is not tenable, for if it were the Act
would not apply t'* the first uaer of a way, however defined it might
be. but would only apply after considerable user of it. I cannot
therrforo regard habitual uoer as necessary. Nor do I think that it

is necessary the way should be marked out and defined. It a way
pawes where the user would make no mark and where there are no
defined boundaries, is it to be said that is not a way within the Act ?

Difficulties in so holding have been pointed out in the course of the
arguraimt, and I cannot come to that conclusion. The definition
which strikes me as sufficient for the determination of this case is

—

the course which a workman would in ordinary circumstances take in
order to go from one part of a shop, where a part of the business is

done, to another part where business is done, when the business of the
employer requires him to do so, must be regarded as a ' way ' within
the meaning of the statute."

A t<mj)orary staging erected by the side of a woodpile to enable the
workmen to place wood thereon and pile it higher and so movable from
time to time lias been held a " way "

; " so has a temporary derrick
at a stone-yard erected to move stones from cars to where stonecutters
could use them ;

^ and a plank put down to serve as the fulcrum of a
lever where it is placed in such a position that servants have to pass
over it in the course of their duties;* and a manhole on the side of a
railway in a mine so obstructed with rubbish that it cannot be resorted
to on the approach of cars.* But a mere pile of boartls is not.*

Lord Watson in SmUh v. Baker ' refers to the dangerous arrangement
of machinery and tackle in that case as constituting a defect in the
condition of the " works," and the phrase may be taken as covering
the method of and the appliances for working. It has also been decided
that an arrangement of machinery not in itaelf defective, but placed in

the hands of unskilled labourers, must be regarded in connection with
any obvious danger likely to arise from their use of it ; and in the
absence, in the condition of the machinery taken as a whole, of any
sufficient safeguard against probable and obvious danger there is a
defect.^

The cases on defects in the condition of machinery have alreadv
incidentally been treated.

A machine has been defined to include " every mechanical device
or combination of mechanical powers and devices to perform som'
function and produce a certain effect or result." * It is defective in its

condition if it is not in a proper condition for the purpose for whicii

it is applied."* This is well illustrated in the Scotch case oi Johnson
v. MUchell,^^ which was an action to recover damages for injuries

I (l8fl2)2Q. B. 97.

3 I'Tvndibh v. Cimnfftirut Jtiver Mnnufactaring Co., IflO Mhw*. 131.
n McMtthnn v. Mrftnlf, 174 MasB. .120. * CatdicfU v. MUfx, 24 Ont. R. 4(!''

'. FfTTui V. Cowdenbeath ('out Co., 24 Rettio, 6ir».
B Cumpbitl V. iharborn, 175 Matts. 1H3.

7 ( IKJtl) A. C. 354. f) Stanion v. Cerutlon, 02 L. J. Q. B 40."i
f < •orninij v. Burden, 15 How. (U. S. ) 2B7.

'I I'ulcy V. Oarntli. Hi Q. B. l). 52. ('(.. Walsh v. Wkitrl^. 21 Q. B. I). 371:
Jiiirfrr V. U f/man, 4 Times L. R. 255. Where the evidence Khowcd that a matliinf
wiis thp iiiio in general use, it mm held that its particular c'oii«tnic(ion wiih not ft dcfii t

:

tHiijrlon V. Mowtrm, 4 Timet* L. R. 756 ; ItiKe v. Harrison, il TiniPN L. R. .V\7, 10 Tiim-i
L. B. 02 (('. A.) ; OiUv. Thomyrmft, lOTimpf* L. R. 316. Ante, 014.

I

I

22 ^1'. !.. R, (l!W.



CHAP. V,.] THE EMPLOYERS' LIABIMTY ACT, im. fi!)7

.tructed for the pTp^ *TpJte^ ^,
P'Z''

"»'
"l" ''-r «a, con-

room to another, sni that ih.n J,.!,*l
'<» "'."">i™tion fro.,, o,„

brought up by the hand! T?»? - "i^"?^ v" ""'"" "'" "" ''"

to recover, ™tLi^u„d that the lirT ..''!''' ""? '•'»'"'''' "'"i"'"'

could hurt no one,%nd if BlltW UHVtw''"''''r
""'' ''•''''™

there would have' been no hance j W** '" '" ''"" ','" ''"»' -'"''

intended to be used on tL^cZn 'ftS;. >I'' "',"" ''""? >"'

^^t'rfc,!:^;^-"" - -'Sit S-i-tS

that the injury was caused hv T,t ,
*"" '^'^^*- ^he jurv found <l-'"iive

in tlrco^';sr„7rs r-vtx^r^^^^^
nor of the machinery connJtXTtT ^1"^ *"" "° f"' "' 'he saw, •'"•"liticof

any proper or ..Si X^offher^LThe"' "" "T'^T '"
was used." But Lords Colerid™ !^A vl '.''"P'>^<' '" which it

Court,arereportcdtohave a^ it. M *=''""••»'"'"« »« a Divisional

has alreadyC „otic«^' that a^l^^""/-
"'"*."?».' a case which ../„„„, v

agreed in holding "thaTduntr Ts a Sefic", •?? '\ "'t I
•"'*'-/""'"""'•

Liabihty Act ; and to have hSi th.t r k r.
''"'"" ""' Kn'pl-yers'

was not defec iTCw th refer,^;! !^',
' '"''"'">' ""»« "here a machine

ference to theXn^r arisinTf,^,^ f purpose ,f it was so with re-

Trn!;J:'S::''S^^-^^^^^^^

diJuin^/i,P'r ;:!- - ^,:; ^^ o^^ore^..

1 3 Time. L. B. (i«7.
*

» 38 W, R. 412. Tim" LR si!)
' '" '"'''""' "" " 1"''' •' "•'><..

^
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mlntorZ^^^ K-"'l™
*'""*"' '!'''"'™"" i« u«d by . bu,ine«

r^»U.T^ ?
hi, bu„„e«-not hi. Htook-in.tr«le wliich ho buy.

Thr„ 7
keep* for permanent employment in hi, bu,ineM.">

»ml tt^T' .
'¥ I^'l*.''"'''™ obwrve. :

" The word ' defect

'

f„l LT. "Kr"* T""'"""y
' *Wcl> occur in the motion, throwome doubt on whether plant can include horwi ; but I do no think

nclude hn,:^*'''™,' V ^T '^i'
'^•"' *° '»''» "-.t pl«.t cannot

ehatteh, S,rl^l '""^
*i" P'»»' "»»' 1« '""finc'l to intimate

semie of the word, but aUo, m my opinion, in the ,en.e in which theword B. U8ed m .cc. 1, .ub.-8ec. 1, of the Employer,' Liability Act "
The horse bemg vicjou,, wa. held to be defective plant, a, wLteverrender, plant unfit for the «,e for which it i. intended, when ^^n a reasonable way, and with reasonable care, i, a "defect" in

opinio™.^ "
*'""" ""' *°*- ^""^ ^^'- «R-. ™ "f the «.mc

shJnVh^a^^^^ °I ff"!^ " '»'«•"*«'?* Street Tramway Co.' the

^JT hi „ " wr°"l P'"" ''"^''«'« """""''' ""^J '»' tke Purposeof « bu,,ne». When the caae came before the Court there apS^
to have been no argument on the point, and Lord Young toot rt a,

Li ,•VV ^ '»«d «o contmue at work i, conduct that mke, anemployer hable for a defect in the condition of hi, plant.' In theVictorian caw of Monahan v. Moore.' "a rope, ho^e and bucket

rre"hfH '^f"I" "".^ •""* *° 'o"" '=™™» '^™ » 'e'C .haft-were held plant " and an iuKcure fastening of them a " def«t,"

i»;'",'.;S"' „„, ""^V ,u
'njuy miut be "caused" by the defect; for it is

bythedeto. ?<" """"gh that a defect exists in some particular, and that iniurv

dXt tT;'^,'?^' *5" """^ »"]«quently to the existence of'th^defect. The relation of cause and eftect in natural and ordinarvSS.."""^ '"''"' " ""'•'"'y °" ""' P"" "' *« »«»te°3

;. JIL" *''r'""f",cannot recover if the occurrence causing the injury

evCZn™.* ' "?r ''""yaPPliaDcefaiU under some unexpectiSly

„nt^ ,\
""%'' ""

."^g^f""*
i» the work of a fellow'irvant

not in the exercise of supenntendence. The fact that a defect existcl

held not the proximate cause of an injury received by him though a
' ' Sec Blate v. Shau', Johni (Page Wood V C ) 732

Tt./. IZ ^^ ^^^^'' **;^- V ^*"' defendant " mii^t u« hon.«. and carts or w«i,ir,m.

which the carti. and waggon, would be u»ele«i,m not I Th . m.lhndTi;,,!^™

14 Kettle, GZl, Cp. .^ra»fr V, //fxirf, 15 Rettie, 178.

ItaUlan v.

KdinbHrgh
Ntrni Tram-

Injury nrnat

fully proposed on the Report to ex.-

^..^ r.....j.
.

1. onn iNuuiiuiHcussoa uuriniF the
of Commons, and an amendment wu iinauccesflful
horses from the definition of plant.

6 23V.I^R230. A Martin V. Connah'/t Qmv Alifdi fn Tl W H tu-

ont:,^Si;:;:;i^:ssL.,;vsi™=»i^i;^:-;zr""'

(.|U<I.'
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the employer. The «„ da^^tlf, ""'"'","«' pl»'>t 1 "ionK. t„ '".*.
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'''""
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GovernmentW„,an of the wo?k/'';V" 'TT'^ •" '""•'-»" ""h"
on. which he indicated, and whihnlafntiff";^*

''.''!'''". '''' "''«'" ""v.
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Court held that " the 1JX,w^otZT ' V •'"• ^'"' '''""'"""
d.d not arise from any defe^™ ,Sanof,t-

'''.?'" f """ """ '«^^'''''""
to Me that it was safe ther^ w^J'" „ ll i'"' ""i''

"' '" " ""'i' ''"'v
question of the title to the plant^tnalir ?™ "J V""*""'^'-" The
employer would appear irnW {viT .r"",""""'"^''""

"' ">e
the workman to apply in a certain „„««, ""? '''™'"*" ""'horise.
the work and whfcVth" cmp'fo;;;?;^':; Tl

""" f'r' '"^'""'"y f"'
upphed breaks in using i„

^7" " ^""'^ '"supply, and the plant
donehisduty.acase^f';!;:- ;S' ""f'

"»' '< th. employer" u,'
Pnncjple at the bottom ofjZ.TbZ^T^ *"

TJ"""'
''«•""' The

was borrowed .„,l ...,., ."L" .
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employerorhisforeman.am prov^dew"^ *""' """'""'y »' the«"'AW.
ownership of the defect v'S^i^'l^"™ and caused injury. The
user ,„ the business with the ™n™°n of th

'"
i'

™'"'"«rial. The
looked at. This seems to be the coZ./ ^ 'P'f^V'" '« what is to be
Clarke,^ which holds thaT a ship wrjn^J'r'''^'"

"'''' *°- C"'^'^-
CMxymg coals for coal morchantot thf *

i
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«» .mpoaeanon-naturalstSnTthVwori^ T'^'if"'! pl""' aPP-««
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' P'«nt,
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with it no hafiility.- In th c± C->p»P'?r^' P«mises-carrie.,

thewordsoftheActhewMcoS^ru^!^,^-^''';?'"" ""^ ""'''"ing of
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t'ilfiHln-i

pliM-t' (iviT wliirh ho hwi rnntml, that cniih) Iw inadf riKht hy th'-

t'liiphtytT "— aildptinK in nulNitanco H(ilmi>t(, J.'m, (tonHtruction.'

ThomfHum v. CU^ (ilata Hottle Co.,' in a cltH^iiiiiin where the ju<lfini«'nt s

of the Cnurt of Appeal, however Ifffally authitritativi'. mtmi to larl;

Uiffiral cogency. A machine broke down, an order was given that it

fihouhl " not he used again," and a " new machirw had heen ordepHt,"

The day following the breakdown—a Sundav -the workmen were
removing the machine to make ready apjtarently (or the work next
day, when the broken part fell on the plaintifl'ii toe and Injured hini.

The county court judge found that the machine " had Knally coaAed

to be UHed in the defendanta* buiiineM," yet that it Atill remained
*' plant." The Divisional ('curt hehl that the wonis " j>lant connected
with or UHed in the husineaa of the employer " had no " reference to

things which have ceased to be so connected or used." The ('()urt ot

ApiH'ol revertted this;' Collins. M.R., saying: "In the first place he

|tne county court judgel decided that the machine was, though in a
defective condition, plant connected with or used in the employer'^
businens."* **0n the question whether there was any evidence uti

which the judge could hnd that the machine was plant, we have the

fact that it was in such physical contiguity to the rest of the plant

that it had to be removed out of the way under the orders ()f the fore-

man. There wati no evidence so far as I can see of an absence of

intention to mend the machine,' and it could not l>c contentled that

the mere fact of its being out of repair caused it to cease to be plant."

The words of the section 'used in the businesa of the employer' tlo

not, in my opinion, mean that the plant must be in use at the moment
when the injury iwcure to the workmaif, and a machine does not ceuHc

to be plant in the interval between the giving an firder that it shall be

repaired and the completion of the repair." ' Stirling. L.J.. observes :

'* The evidence seems to show that the machine had ceased to be used

in the business." This seems inconsistent with Collins, M.R.V.
remark. He a<lds :

" The question arises whether it had ceased to

be connected with the business." The evidence on which the (ourt rif

Appeal hold that it had not seems to be that it was ph)'8ically where

it might be expected to be, if it were plant."

1 Robinson v. Watson, 20 Rettir, 144, U on the same linei, and not apparentlv
rpt niiciluble with the doctrine of CarUf T. Clarke, 78 L. T. 76. t'p. Nfimn v. AV/rf/.

Ill Kettie, 42fl.

' (IU0I)2K. B.4ft3. 3 (1B02)IK.B.2.13.
4 At 234 the report states that the county court judse found that the rnachiii

'

" hud fliiully ('(•aned to be used in the defendantii' buHiness.
'

* If Ihcru had been, the evidence would have been irrelevant, mncn the neverim;
fniui thr buHineiM waa found by the County Court judge to be linal. Supro.

1 No NUKf^eHtinn of so futile a contention anywhere nppeare in the report. Tlif

Nyllogiitiii tile JM.K. apiiears eager to refute neems HomethinK nit follow)*: MiU'him-ry
out of repair (i.^., defective) is not defective plant. The injury wait cauM-d hy
nuirhiuery out of rcmir. Therefore the injury wan not cauHcd by defective piRnt. The
iK'tual contention that he docit not touch ia: machinery thnt had " tinallyceiiHcd In li.'

UHCfl in thebuMinesF," and which cauaca injury while the buNinesftii* not hoinfrcarrHilmi.
in not maohinerv connected with tl^" buHinetM. In a |mrtner who halt tinnlly .sevcrrit

hi.s intcrcHt in niit lite firm «till inneifted with " it ? The cum n^afly lurti" nn

the tiieauin){ attributable to thix la. , Arose.
T It nhould Im noted that the cinmrntitanccit aKMumed in thJM luiMsnge have a vciv

diMtant, if any. rcMcniblance to the faelit of the caxo h-fore the C«urt,
*i Mr. I^bfttt, Miutter and Servant, lO.'Wi-lOfiS, after oollcctinf? the cnw« "H tin-

words " connected with pr used in the busineiM of," Hayn of Thompmn v, Cit^ (iln--

lli^llf Co. :
" It JM niimifeHt that Ihix ruling throwH conitideruble doubt U|>on itiuny <>i

the euHCM cifed in thi- la«t two Mub-sectifinn. " The convcrne jiroiioeitiou nmynlno willi

{•III itsiliility lie advanc<-<L
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tm««l th„ inju.v, .,,.1 X Tot w K «
>""™"'"'. "' ""• A.-.) *l,i,l.

|-r«».. .u,».ri„r t., hinw-K i„ fhew,vL,f, ''?''' '"'
".' """"

••wl^rlrrls^'stlti;,^'*^^;;" '••"-';•-''••' ••»

;..
which to cum„,„„i...L'HTthe nite'hii'r " ""' "'''"

h«|.I«..», th. workman h„ hT. ri^h „f ,
"

'''"L""'''
"" "'i""'

"n-a«.nBl,l« tin.e "
i, H.pL In!^ n

of .ot,o,i u„»fl,,.,,,|, |f ,i,„

.umption that th« work^Kk™ k l'"^
'" •?^""' ""'" ""' I'""

no more than the4Sn ofTh^lTk
""'"'''. ''''" '" >""'"'"''

on the ««„„,pti„„ th'.t the defect i.3 T "f*"
"' '"""""' I"*'

when ho enters the "rvice ' sJt™ » ' t'"
'"'1 ''»""" '" ""' <"'"'

that the «'..ployer orThe .uneri^X^^ T' ".'"T ""J
"""'""»" l^""w.

or nogliRence, he i. no b„u„ffr„ r.n"
'^".'^^ knowleilgo of the .lefeel

law iS thi, .^ 1 .eouie«en™^nVe°vT''°" ,"' '' '^' '"""""»
the ri«k, unleM he have whetherrinlP,?™ ?' 'P

"••'•|"»"ee of

a..uran<.e that the defLi .htll be7em'«He!f
•"' ""''''''"^' ""' """«'''

»:x^3^j£^ir^£»t.r;;f'Sh" -

api»ar, rather to .p^ifyce^^^loS '^ IT™ " '"™'"'''- "
defect, or negligenWto the rl.,rr,k"f' '''r'° "'""•'"'''«
the muter franfli.bihty even ttoulh a^'™"

°' "'",''' "''" '""""»"'
would not bo sufficient * " """""O" '»" "'""'" pn»f

n. NlOLIOKUCE IN SUPJHINTEKDENCE.
a. ,, . II. .VoKli.
secondly, the workman is to be in tl.« .<>».. „ .• .

nincBufany

.n-whllstin the eSs^o^u^r.-^nrnr^t- -^.10^%^
^^^I^T.L.^.Zi:^,'^^ Sii..f-.L|'- 'xT

" •- "« .>... -r.
, .."t"*" «™"<l'"nt on the (i«fcct

™'" miut be knowWgo

Stroud J„djoiulDic,i«„y,^^™'Jtb|.'^°- ' '^*"""' 2» C'h. a «. Seo

* ^ureka Coy Ba»>, (10 Am. R. 152.
" Hotmea v. (( orlMmjion, 2 F. 4 F 531
« A(«art V. A'wn*, 31 W R 70fi

'

703} !iffr«^r?^=tB"^i.''- "• "
-^T;, v^' »»v

'»•' ^'^. '-^•

foremM, whether the pe™™ eJIJJSg .umrireS "Z'*"""
'" " "'"' I""""" '>"

in manu.l Inliour."
«n»mg nupermtendenoe is or ii not orcliniirilj ensagd
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Mi)|wrin-

tnnilmi'o.

KrJhrd V.

» riuil V.

riauw liniita t\t•M^ hnviiiK auiwrinbintlennx, whirh onuila chugHbility
n( Ihf ni«»l»T. tn [wnnna whnM Hiki or prinrip*! iluty in that of (uprr'
int<<ni|piu'i>, ami who >n not onliii*rily •nxanrtl in nuniul labour

'

k»kIw'ii»u( Thu ncxIiuMwn miHt ako b« (I) that ol a pormn whc»« principal
iluly in BUinrinlrnilpnii-, anil (2) miiat bn m-nligpnco whiln in thu
oXfrtiiMi ol thi> •upcrint<>nileni». Thun, aa to tho flr»t niiuiait*, in
Krllnnl v. Koulcr,' thi. injury wa« i auainl thniuKh thf (onMiian ol a Ranx
111 laboun'n, who waa working with thrni. not giving iiDii'ii'nt warning
ol thi' roniing ol a hali^ ol gooili whirh thi- gang wan I'ngagnl in (wking,
«i that tlip plaintifl waa injuml. Thii plaintiff waa hfUl iliarntitlMl to
movi'r, Imauati a ganger, the fnmnan ol a gang ol lalmurrn, who ia

working with hi> handa all the day, ii onlinarily engaged in manual
labour, and ao not a auperintendent within the Art

In thia raae Wrujhl v. IfeiHij' waa mentionnl, in which the Court
ol Apiiral, ap|iarently aitting a« a Diviiiimal Oourt, aet aiide a non-
uit by the county court judge where a plaintifl waa iniund by iron
thrown into a barge by a peraon, according to the evidence of the
plaintiff. " at work on the atage, and giving all orders at the time ol
the arciilrnt." The Court aet aaide the nonauit without reference
to the fort of the penon giving the order being ordinarily engagetl in

manual labour or not ; and poeaibly becauae the injury waa by reaaon ol
the act of a pemon to whoae onlera the workman at the time of the
injury waa bound to conform and did conform and in conaequrnce of

whirh conformity the accident happened ; aince Lord Eaher, M.R.,
aaid : An argument addreaaed to the ('ourt waa " that il you ordered
a man to atand in a certain place, and then threw aomething at him and
injuri'd him, the injury waa not cauaed by hia conforming to the onler,
but aolely by the aubeequent act." Lindley, L.J., however, who waa a
mrmlier of the tVmrt in Wright v. Wallu, in Krllard v. Kooke * explains
that deciaion to have been, that there waa not aulHcient evidence to
ahow what waa the real poaition of the person whoae negligence cauaeil

the injury, and aa the ('ourt had not the materiala to decide it, thiy
sent the caae down lor further invcatigation.

Nhagtrtv. On the aecond point, Shnttern v. General Steam yavigation Co.^

'//"i^air"' ""'' '"' "'•"^ 'o- The plaintiff waa employed with other workmen
Co, in loading com on board a ahip, and, at the time of the accident, wa«

in tho hold itowing away the eaika aa they were lowered by means
of a Bteam crane. To control the motiona of the crane there waa a
" guy-rope " faatened to it, in charge of a man whoae duty it waa to

atand by the hatchway and to warn the men working below to atanil

from under, to guide the beam of the crane by meana of the guy-rope,
and to tell the man who was actually working the crane when to lower
and when to hoiat. Through the negligence of thia man, who neglected
to check the movements ot the crane by meana ol the guy-rope, an
accident happened, and the plaintiff waa injured. The Court aaiil

that, aaauming the man whose negUgence caused the accident to

have l>een in superintendence, the accident did not occur whilat he was
in the exereiae of it. The accident arose from his negligence as ji

workman, and not aa auperintendent. However, in the &otch case i>(

Swrmy v. McGUvray' the distinction between negligence in auprr-SwttHtl/ V.

1 Ha: 8. a ID (J. B. U. 085, JI Q. ». I). 3(17.
s 3 Tim™ I,. B. 7711 (I'. A.). « 21 g. B. I). .170
• 10 g. B. II. SM ; Itatrit t. Tinn, S TImn L. R. 221.
• 2< St. L. R. 1)1.
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of the shop'' ui... A'hat he said while doing so maybe given ; ' and the
i]iu'«ti«n whether the primnpal duty was superintendence or not is for

th<' jury.'-' The foreman of a " section gang " on a railway, who did
not work himself but looked on to see that the work was done, and who
gave warning of the approach of trains to the men working, has been
held u iHTSon exercising superintendence.^ 80 has a " walking foreman

'*

who interfered with work with which it was alleged he had nothing
to do.* Hut a workman who wa<i assisting another in unloading a
cart is only u fellow workman;* and so is a ganger or gang-foreman
ordinarily engngetl in manual labour.* The superintendence con-
teniplate<l by the statute is that which is exercised over workmen,
not that over machinery : so that an engineman engaged in hoisting

the cage in a mine from the mid-working, who started the cage before

the inilicutor showed that the gate of the shaft was shut, has Men held
not to be a penMm having superintendence intrusted to him,' and so
too it has Iwen held in New South Wales that one in charge of the
lever working a steam-hammer is not in superintendence ;^ on the
other hand, the contrary was held by Denman, J., in Kearney v.

Niiholln u at Niai Pritus and quite oiw'ter. The Massachusetts Act,
it must be remembered, is in the same words as the EngHsh Act ; and
it has been decided in that State that the employer is not made answer-
able " for acts of superintendence negligently performed in his service

by an ordinary workman, or by one who is both workman and super-
intendent in making declarations Which may be inteipreted either

as ordera of a superintendent or as assurances of a fellow workman,
if in fact they are merely such assurances " '"

III. Whore
thf workmnr
U injiirecl l>y

rcrtswi of tho

nogliKt'iu'e of

II[. Injury through Conpormino to Orders.

(-(infonii,

JMtltinv.

A ndfrmm.

Thirdly the workman is to be in the same position as a licensee"
where he is injured " by reason of the negligence of any person in the
service of the emi>loyer to whose orders or directions the workman at

*« wTHTtMrni
^^^ *'™® °' *'^^ injury was bound to conform, and did conform, where
the injury resulted from his having so conformed." **

The scope of this provision is indicated in a judgment of Lord
Oaighill in the Scotch case of Dolan v. Anderson}^ He says :

" I

see in the terms of the enactment no foundation for any distinction of

classes upon this subject. The question is not whether the person

who gave the orders or directions occupied a high or a humble position

in the works. It is simply whether, whatever was his position he was one
to whose orders or directions at the time of the accident the workman
injured was bound to conform. If he was, the words of the statute

t MeCabe v. Shiddn. 175 Mass. 438.
s Riou V. Rockpurt (hanih Co., 171 Ma». 162.

3 Dan»\. New York.dc Rd. Co.. IfiU Mam. 5,12.

t Itav y. Waiiia, 3 Timm L U. 777. ufld. SI J. P. SIO.

6 Allnuirch v. Waikfr, 78 [jtw Times newspaper, 3Ul.
1 HnU V. iV K. Ay. Co., I Timed L. R. 359 ; KtUard v. Rooke, 10 Q. B. D. 585, 58H.
1 farnham v. New Hank Coat Co.. 23 Rcttie, 722.
< llanmn v. UudwH, 7 W. N. (N, S. W.) 105.

H 70 I.AW TimfsnewRpBiier. 03.
10 < •at'ognaro v. Clark, 171 Man. 359 ; Juaepk v. Whitney Co., 177 Hmb. 170.
11 Antf.mi,
13 Sto'. |,Hiih-Mn-. 3. The Canadian and Austnliui Acta are in the same words.
u I3R4-ttir, HIM, 808.
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are satUfiod, and a Umitatioii of their operation for the puriKise of
restncting the benefit the statute was intended to confer would Im
not an interpreUtion of the words of the clause, but a capriciouii
interference with its application." To the same effect \« Lonl Youno
in MManu, v. Hmj.i "As I understand the expression in the
statute, to whose onlcra or directions the woAnian at the time of the
injury was bound to conform,' it means that the relative position
of the parties was such that the one owed obedience to the other
and that the order was such that it could not be declined without
contumacy."

In BurJcer v. Midhnd Ry. Co.' the Court laid considerable stress
on the provision that the injured person not only does conform to
orders, but is bound so to do. The plaintiff in that ca.se was van
guard in the defendants' service, and under the age of fifteen. There
was a rule of the company known to the plr.mtiff that no van guard
under the age of fifteen should drive a van. The defendant's foreman
promised plaintiff extra money to drive a van ; the plaintiff consented,
and whilst so engaged was injured. The Queen's Bench Division held
that he had no right of action, since he was not bound to obey the
order given to him.' This ruling is identical with what has been
decided in Scotland in M'Manun v. ffay,» in the words of Lord Young
just quoted:' But the elements of the injured boy's youth, the
constraint put npon him by the foreman's position, and the " allure-
ment '' to a young person in an . 'portunity to drive, which might have
availed at common law, were not touched on. The " relative position of
the parties" might perhaps have induced ii different decision, if
probably more had not appeared than the report iMscloses.

Assuming, however, that the plaintiff is bound to obey an order,
there is no need for the order to be by express words ; it will be for the
jury to say whether the order was to be implied from the circumstances."
The facts in MiUward v. Midland Ry. Co? showed that plaintiff, a boy,
was engaged under a carman in unloading three frames from a van.
The method that ought to have been adopted was that of untying the
three frames, then tying two of them up again, and removing the third.
The method actually adopted was to untie the three frames, then to
remove the first, without waiting to see the two remaining frames
secured. The boy, without express orders, assisted in this operation
and was injured. The Court held there was evidence that he had
conformed to the carman's orders, which, though not expressly given,
were imphed from the course adopted in co-operating with the carman.

I,..r,l V„„iiK
in M 'Manw
V. llay.

Runhr V.

SlMuul
Ry. Ua.

Milltatfd V
Midland
%. Co.

Q Q. B. D. i>8H, Wii>4 uf opinion thut
» 9 Rettio, 429. Smith, J., in KtUard v. Rooke, 1

" a mere foremiin of A Rang of labourent will not do."
' 47 It T. 476. Cp. Snouden y. Unyna, 25 Q. B. D. 103 i .Murphy v. Smilh, 19

/i't a ' **"'' ""^ Amorioan cuw. Union Pacific Hd. Co. v. Fort, 17 Wall

a In Maricy v. OAmm, 10 Timps L. R. 3««, the jury found that tlie ortlcr given
waa ono the iiliiintiff was hoiimi to olwy. The evidi-nco on which thoy found thi« i« by
no mnana cluar. Indrwi, it would a|iiioiir from the farla that in (living tho order the
foreman waa tranapreBsing rulea binding on himself and llie plaintiff. If BO, Jtuntir v.
Midland Ry. f,'o. apjiean* directly in {Niint, and no indieation is given in the rep.i t of
any aBatiniptiun of overruling it. If. on the other hand, there waM evidence to
warrant the finding of the jury, there diiea not appear room for any liilfieulty in the
doei inn. * It Retlie. 42.'>. '•

/,.r, 429.
' MiUvmrd v. Midland Ry. (V. 14 H. R. 1)., la^r Day. .1., 70: Viinamn v. Ji'hn.

Green * Co.. K FraBi'r, 27.'>.

' 14 Q. B. I), m ; approved II i« v. Wamnd, (1802) I <J. B. 7«» ; Barber V. Burt,
lOTimoal., R. 3s:i.

vol. I. 2y
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Cox. V.

HamiUott

Co.

Swteney v.

M'Oiivrat/.

Boy.

This decision was generalised in the Canadian case of Cox v. HatnU-
lon Seuxr Pipe Co.^ into the (onnula :

" No speciBc order at the time
of the injury is requisite—general prior orders suffice."

Hooper v. Holme ' is in the same line of cases. A mason's labourer
employed by contractors widening a railway line was killed by a passing
train. Orders had been given that the worlt was not to be done
without a look-out man being there ; but there ras none at the time
of the accident. When the deceased arrived a mason was miring
cement for himself at the end of one of the sleepers. Deceased com-
menced miring cement at the end of another. The jury found that
the mason was foreman of the gang ; that the deceased was bound to
obey his orders

; and that he ordered the deceased to commence work
when there was no look-out. Mathew, J., however, directed judgment
to be entered for the defendants : Was the deceased man " given an
order to which he was bound to conform ? The men were bound not
to work unless a proper look-out was kept ; special orders had been
given to that eflect. To make the employer liable under sub-sec. 3
there must be some one who had authority to give orders—who had
a mandate from the employer—and the workman must be a man who
by the terms of his contract was bound to obey the man put over him.
There was no evidence that Cross [the mason] had a mandate to give
such an order as the one that caused Hooper's death, or that HooperWM bound to obey. Further, there was no evidence that Cross did
order the deceased to do his work in this particular way." The last
case was rehed on by the defendants in Reynolds v. HolUmay,' where
plaintiff's husband was killed while taking down a partition in a house
under orders from the foreman. There was evidence that the order
was negligent. Rigby, L.J., pointed out that Hooper v. Holme was
not applicable, because in Hooper v. Holme " there was no order at all
given to the deceased man to go into the dangerous place where he
was killed, and so he might have chosen a safe place for mixing the
cement.

'
In the present case the order was definite to do a parScular

piece of work.

To this sub-section may more appropriately be referred the case
of SweCTiey V. M'Gilvray* before alluded to. Evidence was given that
if the workmen had refused to do what was required of them they
would have been told to " look for another job.^ This evidence, in
the opinion of the majority of the Court, concluded the case ; though,
as has before been noticed, there remained the point that the injurv-
resulted through negligent co-operation in the execution of an order
not neghgently given, and not from conformity to an order which in
itself was reasonable and which could be safely carried out. Shaffers v
CeMCTuZ Steam Navigation Co.' does not appear to have been cited to
the Court, though OsbonK v. Jaehon' was.

In M'Manus v. Hay ' the sheriff held that if the order is a proper on.'
then subsequent neghgencc is not actionable merely because it occurs
in carrying it out. That view has been disputed." " It seems that
thatconstniction is not correct, and that the wording of the sub-section

. ??J* B- 281 ; Orani Trunk Hy. Co. v. Waga,. 23 Can. S. C. 422.
> 12 Time. L. B. M7. affirmed in C. A. 13 Time. L. B. 6.
3 UTnneii I,. R. r>3l. I 91R^ T R oi:"7«I'™„ 'IIQ. Bn.dhP. '»R.ttte.4M
8 Kubcrts and WalUcc, ErnpInyerH' Liabitity {;!r<l .-J.}. 27{i.
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beyond this ; that I do not think it essential to show that the conformity

to the order was what has been called the oatwi cawang of the injury.

The negligence must be proved, and if you prove the negligence then

it is Bufiiripnt if, in addition to proving that, you also prove that thu

injury resulted, not from the negligence alone, but from the negligence

Jadgiiicnt of and the conforming to the order." Kay, L.J., considered ' the three
Kiiy,L.J. n(«8ible constructions of the sub-section; first, that the negligence

from which the injury arises must be in the order itself ; secondly,

that any negligence is aimed at that may occur while conforming ti>

an order ; or thirdly, that the only negligence within the section is

that which is " closely eomiected with the order that is given." He
concluded that the third construction was the correct one. Of this

close connection, a phrase the Lord Justice subsequently varies by
speaking of an " intimate connection," he refrains *' from attempting
to give any general definition that might govern other cases," * and ia

content with holding that the case before him ** does come within the

true moaning and intent of the third sub-section, and that is one of the

.luitjimciit cf very eases which it was intended to meet." LindK-y, L.J., pointa out ^

Lindlcy, L.J.
^jj^^; under the section " five things must be proved. First, injury to

the plaintiff ; secondly, negligence of some person in the service of thu

defendant ; thirdly, that the j<' i-son was one to whose orders the

plaintiff was bound to conform ; fourthly, that the plaintiff did con-

form to those onlers ; fifthly, that the injury resulted in his con-

forming tlier^to "
; and he suggests the test " that the injury must

be the result of negligence of the person giving those orders and of the

plaintiff conforming to those orders. It will not do to prove one of

thope things only ; the injury must be the result of the two, and if the

two are so connected together as to cause the injury, then it appears to

me that the case comes within this section."

Considr- d. It is observable that nowhere is it said that where conformity is

merely the sine qua non of the accident, that liability attaches. For

instance, a workman says to workmen who are bound to conform to

his orders, " You stand here, you here, you here," and in course of the

work the one next to him is injured t' rough his negligence in doing his

part of the work ; it is not said in Wild v. Waygood that the master

would be liable. The utmost extent the case goes is to include, in the

words of Lindley, L.J.,* those cases where " it is impossible to say that

the injury was not caused by those two things, viz., negligence of the

person giving the order, and conformity with the order," where, that

is, probably, the conformity to the order is an element in the injury and

not the mere antecedent of it—a co-operating cause in the actual

result and not a mere step toward the result. The master is liable for

a complex result, but not for a simple result posterior to conformity to

orders.

This seems the conclusion from what Lord Herschcll says in Wild

v. Waygood,^ dissenting from the remarks of Lord Coleridge, C.J.,

Hovardv. jn HooMrd V. Bennett.* In that case two men were working a machini'

;

JicnncU.
jj„(j j^^j (^ gj^f^ jj^ ^Yie other to co-operate in working it. An order

was given and conformed to, immediately on which, and negligently.

ire machine was start«^d and the person conforming was injured.

Lonl Coleridge, C.J., held that : " The injury resulted, not from tlie

I L.r. 7i)5.

* L.C. 7W.
a L.C. VM.
a Lr. 791.

I L.e. VXi.

' «0 L T: I- -?: C>«L J. (Q B ) )-^t.
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other
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hy his employer with suitable '''*'»».

foreman totl * the glazier work at a building, was directed by the
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order.
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the tor .nwn gl»z,« was bound to make. The CoOrt hoU that there wa«

lo'teSr'*!?!'"*""'"'' "' g'-^i^'wa, justified in malrinl^™e of a scaffold erected by a competent tradesman, Thi, same ground

dofl f«;»,
P"^"^-!"-' ^ployerhad the negligence allegedCnadpfet m the condition o ways, works, 4c., under the first sectionAn order to go on ' with the work in a manner which had nothe.n usual-that is, with one workman instead of two, « hrbTe,the accustomed manner—is a negligent order '

In Mark,/ y. O,bom' plaintifl was injured through cleanine amachine wh, e in motion, by the orfer of one to whose order he
™"

Z.W.T ; / *"''<'" "fr .*"^*^ "P ''" *•>« workshop that

admitted he had seen. Nevertheless, the defendant was heliT liable
because the ordinary course taken in these works was followed."'

J, v»n7jr-7 '"".'"'f"
kf'!"'" li'ble where one workman takingadvantage of gn;ater length of service or skill dii«:ts his fellow work-man to do work m a way that is unsafe and injury results "

Ihe order to conform must be one that indicates where the work isto be done and at what time. Power to tell a workman what work he
18 to do is not enough to bnng the informant within the section '

rV. Work,
man injureil

l»y ftct or
omisAion of

iwraim nclin;^

under bye-
Ihwb, Ac.

Two limita-

tions :

(I) Where
workmen not
equal meuns
of IcQowiiig.

IV. Obedience to Huies or Bye-laws oausino Injury.

Fourthly, the workman is to be in the same po.,ition as a licensee •

where he is injured by reason of the act or omission of any person inthe service of the employer done or made in obedience to the rules or

aiZlT
employer, or in obedience to particular instructions

fi fV {^ t. X fr ''''t««'e'l «"' the authortty of the employer inthat behalf unless the injury resulted from some impropriety „r
defect in the rules, bye- aws, or instructions therein mentioned."
Where a rule or bye-law has been approved or has been accepted a.

a proper rule or bye-law by one of her l&ajesty's Principal Secretaries of
State or by the Board of Trade or any other department of the Govern-
ment, under or by virtue of any Act of ParBament, it shall not l„.deemed for the purposes of this Act to be an improper or defectiv..
rule or bye-law. " '

By the common law' if a business is carried on in obedience to
rules or bye-laws, such rules and bye-laws are part of the conditions of
employment, and accidents thence arising are risks which both tli.
contracting parties are held to contemplate as incidental to the emplov-
ment." Ihispnnciple is subject to two limitations;

'

(1) Where the employer is cognisant of a latent defect of which tli,.workman has not knowledge or not equal means of knowledge, tho
employer is liable for injury received through the risk ;

• and,

' ii"i" y- *""• '» ''''""» I- * 383. 1 10 TimcB L. R 388a Oarla«d V. VUy o/ JoroMo, 23 Ont. A. R 238
' Smwdta v. Baymi, 25 Q. B. D. 103. s AnU 601

of.MaSShL"t«.'""'
^' '"'" '"°""'°" ' '° "" '^°'"""' "'»>'"•• ''°' ""t i" ""'

2 h! * n' 728'
'*"' "' ''"'"•'" ™'" «' ^"InmoB l.iw, I'm. v. Luuc,. A Y. Ey. f,...

i M»™''°,h' i"' i'iZfr- ' "• * ,"• '"' Coc""""". C.J., 044. W,™,. V. Main, .,.,.
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c«. ««! ™«on.b1. me™ of p,«ve„Jio"
""^ "•" ""*°™ °' ''"' n^SlT

the natural result of which i" toiS T'"'"? »" eatablishment,

i. liable. The -ameSSe a^nl1 i^ '° 'T'^" "«' """P'oy"
some «;ti,„mitteTwh"ch would ore™u''k ""t' ' ?^' "' ''y«l"«''

i« caused. In other words « h. i^ \'™ '^'" ''™''' «'«' '"i"0-
in injury, ineffic en"y of the rjfe o?hv "f

"'
' ^'f' ''>"'»'' "-'"l^

thi. U so, though at commo^ k^ th^ "; " *" ^^ P"^''™'"'
:
and

under the condmons iZrd bvH.^ '^ k« T*"" ""^ »»'<' t" "«

is pointed more o earlyTthc>.rov,-,„f^f "i ^t^"- ,

'^''" ""^»"'"«

approved or sanctioned hv,l,fp
where the rule or !.ve.|aw is

lied, the empbye S not he i?".?"""""'
f"tl"""ties ther, „ spoci-

n..e or byedrwSl!']r:veto'u;Si;^\^Z';;rn'" *"'""« '"^^

defent: InJd'^d in"th1 3''^'J" '"}''' '!<'''' "' "- "I'™ the K„e.tonw.
sav th.t thi. At '"" "'™" "»» Z^' '"I""' f The decisions > P'-vi-i-m on

eicep" d ci,es
"'""°" " '""'?'''>""'• "»''^''» '" ""rtain

"'""«

.^iatfe for tW 1^" ? ' PT-"?'?"™ " ^i"'''' that the empliye^

lir^ „ J-
operation, which may be rebutted by showina that^^jorkmg was known and might hive been antici^atd J^^both

w^rtS,*'"'
*^^'"'7 ""y have been imposed subsequently to theworkman entering the employment. Then^at eommonTw ti rieto

ttr r'^^r" ""^
^'^l" "«"' *''»" he cntcra Z^an rmplovme,^

e^if
"""ditions pr>.scribed and manifest." It m^ we°l b7 hKe

nrmerLd in th"™*'™
" '° P'"'" " workman, Tn the particular^

Sr^^ « ;„^™ ?"'" Pu"""? ""''"^ t'"' statute as he would have

Trisk w?thou?^rf 11 1

"''"™ '"' """' ™ ""'''"8 "fter discovering

It'is „; ,? K
'"'' """"""O"" acceptance of its danger.

^

rul» or fveL^ "T.^f ""^ '^* "' ""'i^'i'"' -"^t be under the

bvThe bvJl^r^' ''"'','H''"
^t or an omission not contemplated

6y the bye-laws cannot be brought under the section.

„eZT2h^ r'lT^'T P^bably indicate orders civen through a P„ue„l„r

SoritT
"^ ^" ^ """"« ^ *•"= »™thpiece of a person with in"tr«i'„.

the'driv^
''^

'^•"^'f"''
.'^ banksman's duty was to give a signal to

simalTlnw
"'"' *" ™V^l»™ buckets. During the work the

of^The J^r " r" «"""
'°,J'"'

'""'ksn^n. who culled oSt to the driverof the crane. Lower away." The driver acted on the call to him and
' ^•"ifna V. Clmsh, 3 H. * N. 258.

. J^rT" ';.*'"''""'""'• 'SQ- B. D.085.

; S.I-lfft,"'*''-''"^ "«"'-''• «»«».«#.». 2 F.*F. 533.
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thn plailitifl was injunj. A qiiprtiiii: iiltiniat<'ly raiiiii iK-tori' tlii>

(ourt <i( Apiwal whothiT this call was a (wrtjcular inntruction given
by a poMon delegated with the authority of the employer. It was
held not to be. " The bankaoian . . . gave no instruotiona to any
one

; he merely gave notice. But assuming that he did give oidera, a
poison who was told to do a particular thing was not ' delegated with
the authority of the employer." Those words referred to a manager
or a per.Mn in the position of a manager, who was put into the position
of hw employer, to do or to abstain from doing what the employer would
do or abstain from doing."

A distinction has been taken between definite instructions given
by the employer to a person, and instructions afterwards to be par-
ticularly formulated and delivered by the delegate. It seems useless
to canvass the origin of the instructions, since the Act merely requires
that they should be particular instructions when promulgated to the
workman, as distinguished and apart from rules and bye-laws which
are in the nature of general instructions ; so that, however they
emanate, they would seem to affect the employer with liability if
they are issued by his authority, are improper or defective, and iniury
has resulted therefrom."

V. Workman
may ncovpr
wbere injured
by the nogli.

f^nceof any
peraon in the
aerviceoftlie
empioyer wtio
has the
charge or
control of any
"ignal, pointa,

Ac, on a
railway.

V. ChAKOE OB CONTKOL OF AKY SlONiL, PoINTS, Ac,
Bailwiy.

Pifthljr, the workman is to be in the same position as a licensee
here he is injured " by reason of the negligence of any person in the
rvice of the employer who has the charge or control of any signal,

Firhnnl.

— V.' ,- " " "" uv 111 uuc BOUIO UU3IUUI1 UB tt UOIlSee
where h ' " '

service ^,. ^^ ^ku^-ivj^i ».«« una mo cuurge or contn
points, locomotive engine, or train upon a railway." '

"I cannot help thinking," says Lord Habbury, C.,' " that the Legis-
lature meant in a very wide way to protect workmen who are engaged
in such dangerous employments, and they said, as an exception to the
ordinary rule of law, that if the person in charge of a locomotive or of
a train shall be guilty of negligence, then, quite apart from any question
of superiority of employment, and quite apart from the necessity of
superintendence, the employer may be liable."

The definition clause of the Act,* which we shall consider more
minutely presentljr, provides that the eipression " workman " means,
amongst other things, " a railway servant." The present sub-section
appears to have been introduced for their benefit.

The decisions upon this section have placed th -. natural, as dis-
tinguished from a technical, meaning on the terms used. Thus in
Dovghty v. FirbaiUc' it is held that railways used by colliery owners
and others upon which trains run are within the section, which is not to
be hmited in its applications to railways used by railway companies

;

It applies where there is " a way upon which trains pass by means of

,.«' .'**?"'» " 'l<^». O.Tiii. ,. L. R. 353 (C. A.), where un in.lruction to do a
certain thing waa held not to imply the instniction to do it unrranonably or without the
ordinary precautions retjuiaite to do it aafely.

» Sec. I, sub.«». 0. All the Employers' Liability Act.. Colonial and American.
contain provi.ion, (or the protection ol railway Mirvant., hut there ia conaiderable
diveraity in their language.

3 M Cord V. CammftiA Co., (1896) A. C. 03, 4 Hec. 8
" 10 Q. B. D. 358. In MaaaachuHetta, a abort railway track intended for teniiiorarv

IBB fc^Mw" ''""'l»"'°» «""•' "••" '»»' ""W « '"Iway : VougUan ». CmZii/,.
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V"?" ''"'>™ "locomotive ;nBM°". ., '"''"P' *° comprehend
roily th.t, bymeansofshi/tinjTarwnrt:"" u"'™ "" ««•! »" «the crane and trolly coul.l I e mfved f"^"«

™ ','"' «'"•» "' the trolly
«il., wa. u„,u,.cc».ful. Pollock B t?,

"' ''''"' '" '""th.r alonJ
term 'locomotive engine ' haTa .III 1,

'"^l;««««l ln» view :
" The Vm. „,

generally f„, «„ , "«^"J„ dr^w a7«ii T/"
"?"'fi''»"™. «n<l « u.ed I-'m „.

n«nent or temporary set of rad, rl
°'
'T'' °' "»" »'<"« » Por

engine, ,ueh a, traction o„l"„hiJ>,''!;' " ?'!? » "ell-known ela^of
moved from place to place*a«nrves'ifS,'''''{»"'™P»'''""' being
• • .

If the Legislatire had intende,M^
" i^ '°*=°™''''™ «ngine8."

they would have" used proZ T^^j*^''^^'"^'' '"X '"eh m^hine,
fendants in this case shouldthSTAl *," "? "° """"n why the de
'''-""-eofasteamSl^^^^^^
wl ll ^f"^ ^- C«».me;/,« LorlSSL P P?"'t'"8'"»<'''ine."

sub-section now being considered to b^ ^„ , ""i " '^ '" the
lature meant that a focomotivo enrine hvT « ^ """''• The Legis-
dram, along a railway, or wi In coiSlofc'?'''''^'"

'"y*"^"* that was
by that locomotive engineThi^dTLI^!!?• ''""'" "'""K « rail««y
very much whether it wojld de^nd u^n It:*

'" ' ^™'"- '

' '•""ht
the number of vehicles going uMnwB *''J.''""'''er of carnages or
taking along the railway fsh™1dth?Jt ^^'i' *^ locomoti™ was
je'y wide scope to be gfven t^ the

'
ofM"" ^'«"J."r '"''ded .

Watson sa d :
• " The uv„.il >

°' these words." • And Lnr.l
the train • do not,?;,:;;tinir„rsL"ri^""^ ."'"«^ "'

™»"'"1
« m charge of the whole tCn'oifS, {1^"''° "^ P*"™ »'''>'

diflerent parts of the train r. Tb, ali™Ji , ^T '" ^""ection with
thatca8«,eachand8llofthosB.«.™^r^*^ w ^ "^'fl^rent persons, and in
tra-n; and, if anyone of themrneXnt7h^*'*''r™^^^wiU constitute ' negligence • brinSfS

his own department, that
eub-socS." ThecUideitloTatLr Tf'".*''''**™''''^"-'.m the Court of Appeal, that the dutvh-iri?'"

'""' ""^ »' ""e judgeJ
™«ny people, any^e of wLm 3t hT* ''^f

" ™'5"''"»d t" "Veat
person actually ^rforming it wS not " r„

Pfrf"™-! it, therefore the
rf Lords regarded as " ve^ fmrnterfal " Th f '

."" '" ""^ H"""'
to the person having " the charee or e™. if f**""* P°i"'» '"'ectly
person who at the time whenX ^ 1 .

"'' '"'" "being that
duty e«t upon him of Xming th:?fc:f "

""'".T*'^''
""^ "«'

By the interpretation clause "workm.„^
reasonable care."

amongst othe„
; therefore a^y prZn who c»„T ' T'"™^ "«™' ""'P" »' ".^the meamng of the terra is entitledT„^ "" '"'"8 •""""'' within ™b-V,tio„

neghgenoe of any other railway 'rvl^nu^^^^^^
indeed, for the

classes of railway servants whoarlT^cxl 1 .u
"cghgence of those

«, those "in charge or contralnf »!'','' '" ""' ^uh-section-that
or train upon a raTlway ' ^ "«""'' '"""'• l»eomotive engine

;
aQ. a D. loii.

' PomU v. FaU..1U H T, r..^ iia L J. g. B. 524.

Worn
• I.e. GB.
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oontroL"

flitttr.

(I. W. Hi. Co.

Judgmetit of

Brett, M.R.

Judgment of
Lord Cole,

ridge, UJ.

b * tnmway
tt railway f

Com pent

tion.

Bortietv,

Hmd.

On the meuiing of the wonli " charge or control " In thii connection,
OMt V. a. W. %. Co..' ii to be looked at. The decirion It an earlier
one than that iu»t noticed. A workman in the liinal department of
the defendanta railway had to clean, oil, and adjuit the pointa and
wirea of the locking apparatue at varioua places along a portion of their
line

;
for this purpose he m> aubject to an inipector, who was reapon-

Bible for the point, and locking gear, which were moved and worked
by men In the signal-boxes. Thia workman took the cover off some
pointa and locking gear in order to oil them, and negligently left it

projecting over the metals of the line, and so caused injury to a fellow
workman. The attempt to render the company liable for the neglect
as that of a pcraim in the service of the employer who has the charge or
control of poinis failed both in the Divisional Court and in the Court of
Appeal. In the Divisional Court, Field, J., discussing the meaning
of "chaij(e or rontrol," doubted "whether the words 'charge or con-
trol ' are intended to moan different things "

; Hathew, J., thought that
the Legislature had in contemplation " the negligence of some penon
having charge or contnil of the points for the purposes of traffic and of
movement." In the C!ourt of Appeal, Brett, M.R.,' draws a distinction
between charge and control. His words are : "I cannot think that
there is any colour for saying he [the plaintiff] had the control of the
pointa, and the only question is whether he is a person who had the
charge of them within the meaning of the statute. I think that to be
such a person he should be one who has the general charge of the points,
and not one who merely has charge of them at some particular moment."
Lord Coleridge, C.J., too, discuming whether the workman whoee
fault was alleged had charge or control said : ' "He certainly had to
do something from time to time to the machinery connected with the
pointa, but he himself said he worked under the direction of Saunders
[the inspector], and Saundeia was called and ho proved, I think, that
he was the person who had apparently both the charge and the control
of the points, and that Fisher [the workman] was only a workman
under him, and was not a person who had either the charge or the
control of any jwints connected with the railway."

A good deal of ingenuity has been (eztra-judicially) expended on
the question whether a tramway ia a railway within the section.
Originally, doubtless, and in general usage the terms may have been
convertible. Now, however, a distinction is drawn,* and the principle
avails in this case also, that was at the root of the decision in Uurphii
V. WifsoB '—that words expressing well-known objects are to be
confined in their ordinary usage to the designation of them.

Where the workman estabhshes his right to compensation under
the Act, the amount he may recover is limited to " such sum as may be
found to be equivalent to the estimated earnings, during the three
years preceding the injury, of a person in the same grade, employed
during those yeare in the like employment and in the district in which
the workman is employed at the time of the injury." •

In Bortick v. Head'' a Divisional Court, overruling the county
court judge, decided that the act did not laydown a measure of damages,

> II q. B. D. 22, 12 Q. B. D. 208. 1 12 Q. B. D. 212.
3 L.e. 210. Cp. Cartm t. Bfitlm, die. Bd. Co., 164 Haw. 523.
« The Trsmwaya Act, 1870 133 * 34 Vict. c. 78). Swatuta Impnmmenl» mi

TrumiMg Co. v. Swansea Urban Sanitary Authority, (ISU2) 1 IJ. B. 357. Notice oi

AccidenU Act, laM, (67 * fA Vict. o. 28) sch. " railway, tramroad, and tramway."
» 52 L. J. Q. B. 624. • Sec. 3. ' 63 L. T. «».
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whiu the p|.i„,iff h«^«^i^fo*™•'f^ •""">,'<•' "".rtiin. work ,„„,.„.

fMovM the ,„m K anietiri '
'

""' P'»'""«™ »""w«i to

„ l»iw

*<r' "«"'"«* fmmrf™ Co. <le«l. with . h„

yew, when he wu in ured, he wu mtii, , R. V V' '" '"' «''h-..niin„-
of the ye.r hi. apprentice«Wp wouU £v« ° ^ '

".T^' ^' "" ""'" ' '"""

- . workman mSht .mo„„tTl«l » w'^u" ^i,""''
•"' '""' "' "*'

three yew, ,t !w. a week i, fW i
' """ceJcd damage, for

Court did not eonoeivlthat i 'wS ix.undV""
?',""" "T"'^" »'>-

were not "Mti.fied that on theTueTnl .• ''T"."''' """• •"'*

•UndaM of ,!,„ „t„.l .a°lp d„™ . thcl^ t"h

"' "'" "™'"'"' "«'
he injury ean be left out of foSeriton and ,1,^ ^'t" f"^"''"*eatimated earning, of a perwn in rk. .

?"' ""'/ ''"' "onl.
like employment, "^d in' t'^e dteriet nThtcft^" ""K"'"'

'" "«
ployed,' ar.. to be taken into ...rnV.A

'"*""'" ">? workman i. em-
only .t.„d.,d of calXioni^trZi" J^'

''«««"i°n "^ing that the
.i.nilar cia« at the tte o" the a^de^ ToX"V ^' '"T' "'

«

am not, a. at pre«nt adviwd Dre^«!l A . P"I^"Von to which 1

"

t wa. conten/ed thatThe «iS„ " ^'"', '" "« »»n.o caw
to include the value of an .^S"", /T'"*"

" """W b" con.trued
•dmit thi,, though Jl|Z,Tcon«K th.r'"fJ^^" ^"^ """''' "<"
could he eatimatA at a Ziey vZe L kM . T" °' ''""'»« "'''''^''

In Scotland,' in the sTriff fS„« f ''* "'"'" '"*" '"'™unt."
of a man who'h^ left a ^dow IS a'S' ""Tl^ '"' "« ''-"'" ""•««•
apportioned, the widow brnVTllT.li\w .?','''''''''*" ''«'"' been «w«rdS

Ac/'w'hlT/ttrxi^TKr v ''"'' ^'°">''»"''

titled • in .uci.har^.aTS^urbvth.ii^'^^r;^ H"?™*"' *'"»«' ''"

Where the action i. brouXKh'7''"'''' '*;'"" «nddi,«-t."»

d«Hded that the C^urt Z Iwert .""r!^-"^
"' '''°?' '' ^ •*""

jury could have done •
'^ «PPort,on m such manner a. a

we.^'tm':L'"oi^^te'fTh;:«.S
"a"'" "jk"'^'"

"'"" --'-"-
action muat be commracS witWn.Vr.^nfk"'!,"?

'''''';'">'''''''' 'he «iv;„,„o,i„

In the case of death ,^^nT*U.V """t'l." from the same date. "»;' '""'''s

to twelve niontt iTetZ 0^ Ji^r ''""? "" """"'
'» «"-J«-l "°'

of the action 'Wf the ."daeTall k "
,
^^ '"

"".u*"" 1" *'"' ^intenance
excuae for .uch want of notice

'
• ^'"""' "*' ""^ ""^ »"«onable

; (1896) 1 Q. B. 45J.

«..A":,S°^ ^"iT'' "" "' ^"^°^"' >^«'V>'.y^yCi\y ,„.,„,„, „

to^ti" "aV-^S '
"°™" '"'"*» ''"> - >» Thi. .A., „„, „„. „,,,,,,

*
f
"'»" V. i«/»«r, 26 Ch. D 409

'Kill) Viol. e. U3, ,.2. " '

Ih. IWh of Jm>.. Held,™ laL"^ • ^*' "" '«>Pl»J^" '»»W not r«..ivc il il'l
. ' "y tk« Interpretation A«. lugs (SO t /J., V, .,, . ,

v^ ""f*"
"•l"cl„ momli la „„;, Act' t.«Ld '^1,^: ?h''

' '• ',''" "Pn™'"" month
Mcort. (loot) I Ch. 305.

' ' •""" '"" "" 7"' IHSO. Cp. i)™,„ ,.
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AJnrn*.

CiiHri'ff V.

/'utmek,

Krr'tniMHiii

Ill til.' S,„i,.l, iw „( J,^n,l,m V. .SA,«-,' 111,, i.Uiiu;(I KiuuLl I..

» .oni..wh.t iK.,uli.r piimt An ution wu brought .t common Uw
H^iiT t't"^

'*<"!"' th„ ,,u™u., ,h„ .pp„;i„l u, th. Court o(
H.i.1 m. At th» heanng of th, ,pp„,| (t wm .uujd that the punuer

ilT, i'^ ^' '^' V' '", '°''«'" «" «"•« hi. common l.w «ti«n u
II It had been brought under the lUtute. The Ckmrt Kern to have
con.i<lerea th.t thm might be done within the «x month.,' but held

.-n'.i,""™-- i""" '^'^ '? "" *'
'
*" "'•I*<1 i' *•• no' Po-ibl.

in the particular ca» before them. ^

nr .?r„7l
''7""''"' ".• ''«^i''«' i" Connn v. i-eococi,' regarding

or at lea«t tn-ating the point aa too clear for argument, that in an
action under the fcrnplim,™' Liabihty Act, 18M0, the defendant cannot
rely upon the delcnco that the notice of injury required by mo. 4 of the
Act ha. not been given, unlen he haa given notice that he intend, to
rely upon it a. a ttatutory defence punuant to Order x. rr. 10 1« of
the County (iourt Rule.. 1886.' Want of notice of injury, My. cive J

1. clearly a .tatutory defence,' becauw but for the .Utute no notice
of iniury would be necewwy." The word, of the wction on which
the learned udgo was deciding .how that an action under the Act
shall not bo maintainable unlet, notice . . . i. given"' In the

abjencc of notice of injury and notice by the defendant of .ututory
defence, the defendant mu.t wait (ouUide the Court would probably
be preferable)' while the judge i. eUciting the want of that notfoe which
the .utute malcee an integral portion ofthe plaintiff', mum of action

;

ana i( judgment is then given ignoring the requisite, of the .Ututc,
on an appeal to a competent Court, Conmy v. Peacoct mmt be formally
overruled. Ignorance of the need of a notice ha. been held not to be
a reasonable excuM " for the absence of it

'

• 21 8<T. L. K. 246. % »«»»! Inno

to h.^Zr.'^f- ',"
""i""- ^' '"T '• «'«'• "B^TuTiki. -.m,

I 1 1 .1. rf!
*"»'»' i«'"»n>il pcoofdure uniln m. 6. Iq Scotluid it hu U»„liild th.t th. qo..l„j„ ,hetl»,r th. omMon tomi nolic o( ii,j„, loth..rai"»oT"»r.,»o„„W. m,y b, d^idjd .uh.r u th. vljiulmMil of i»u... mVi ih. tnTTth.diurelion nt th. judg. : Trail r. Kdmtn. 15 R.tti. 4

• (1S1I7) 2 g. B. 6.

' ?°*" '."; '* °' O"!" X of Cunly Court RuW, IDOJ.

A^r /."l- "'"ff "^ '»• » * B- a, pet Wd CoLridg., 484 , ikt Brett I,..!

It ia cl.ar that th. notif-

Fork Oalt Inm Co. . Coal,:,

iH a condition pnomlMit to th. right to au..

"

' *dirari/a ». 0. W. K). Co., 11 C. B, S88, 650;
1,. R. 5 C. P. 634.

nl™ "^ ^°' '?« »"!<>» "'tl>« d<H»«»d man »a. in an advanced ataec „f

^mm(«, ». DUham, c,M Rocg,, Employ.™' Liability («th >d.) 63. In N.w Scull,

1 W.N. 104. 2 W.N. 17, Soh«aan.«plaii.tionthatu.goti.liOT,b.tw<»nlh.«ido.



™" V,
,
THK EMPU.VKIW L.ABIUTV A<T, ,m«, 7i:

! lall

TI» Hmttinh Conrb havi h«.n . u. -

•iMi-M. with the «.>tiJZZJhtZ„7£.T ,? ' "i
""'> "•'"""' ' •'''•'•"' "•

And inC<m»„//yv. r.„*/. /-S^/^H •''i'-,l>."»'"'linK, l,i„„..|f,

her gnef. But in Brr*rt( v Afr^Tl^ r'""
''"K'^""!'""'- i.uwd l.y

• It m.tt.n not how .WwtivB tSr^t^
(V^</|»»,»

Ki..|,l, J„ „i,l

:

i» h» not injun,,! the dcLrnU ,LT."
,""• ''

'I
'?" ''" ''"*" "'«

the MeUlliferou, MiJ^ gTS'Td"^!,'''"/''''''''''""
^-••. '"^V

Act, IDOl.'
""' •"•' "" Factory unl IVTlihoj.

in the wme mmle .nd fop the Lm7„.
*'nov„| ,„(„ „ ,„p,,ri,„ (<„un '•""•''•t '» «

«move.i,.. Where „ ."
i„„ {"ZlTT?,

„"•" "'''-" "•<'"» may b"
""""'• -"•

mthout.jury,oneormore«^'"m.^i.""'^''™''' '«'""''' judge

«>.rUi„ingt'heamountSZ^lT™^.'T'"V^. '-'''''' P'''P'«oI« to procedure and the conZ^ZnZ «=ti3 i'^.T"
'"'"' ^ "'^•'

'

' 'irs.JrtrK-

11..I ..I,,.,. .|„

(i«i.aftv :ii.

„,„j .
""-""""" m (ountv Coupts

"

r4ll«tM..3I7 ' " "'

•ltd the .

not gnitim«
« W. N. 131.

' Mll«ttl«.317.

•so c aa Vict. c. 77 h .11 •w h__ i «

.'lEd'"
*''"'"•" *" "'"""''•""'"*"'• '"WW* 58 Vicl.c 40)

• Sec. 6, lub-KH' I Tkf fu. I J
"wnogn

c.^'. M°U'„°'-
• "',

"'"J'' •"I"'^'" Ji'lO Viet ^
1'°,^"""';'. '"""• •*''•

>8«.6,.„b.»„.3.
S~0o„„,,cw.Bulc.Ml«,3.Ort„r'iii;:

""'"" ^ '
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Rule reiprct-

ins rnnoval
ofttctiiinH

fntm (Viunty

Court«.

TKumrn In>n-

imrkaand
SkipbuUdijig

Co.

Mitrrimn v

Btiird.

Difference

between the

Scotch and

the English

Bystemfl.

The rule that should govern in England in deciding applications to

remove SoTunder the Act from the County Court to the Supenor

?<mrt U that they are only to be allowed "if wme new queston o

r U raised, or sime very'difficult question in the P«rticulM c«e for

nrtance, «. to the way in which tiie -acUnerv caused the mjury

The removal is in the discretion of the udge, and I should thmk that

in his discretion he would, exceptin very peculiar circumstances,

leave the case in the County Court." ' •...„(
This rule is identical with that laid down ra the earlier case of

Mu«day V. Thame, Inmworh, and SWpimiW.nj Co.,' where M'"'«tyjJ-

douCd whether an action at common law »"",
''^.Xt If thereTst

one under the Act ; since " the ordinary pnnc.i.le is that if t^re is a

Statutory proceeding for a particuUr cai»e of action »"^ compensation

is recovered, although limited in amount, an action at common lawfor

arl" dTmigcs shall not be maintained. If proceeding, have been

alSi before a magistrate and a f"
»'ty "JrT, ^° TS^in^v

action for the sam7cau8e cannot afterwards be brought, • Thismay

be explained by considering Mom«m v. Baifd ' in the Court of 8«sion

whefa distinLion is poinVd out between cumulative and muUiaUy

exclusive remedies. "I cannot conceive," says 'he Lord Justice

CTerk (Moncreiff), "that the Legislature ever intended that there

should be both' a common law and » ?t»'"t°'y,
'^S.,;,-

^''°

ground upon which the action is brought-the ground of '»b'WyT» »

?ommon law liability; and the only effect of the ««"'«». »

the case of fellow workmen, to take away a plea which might eMlude

such tn action based upon the common law m the event of the wrong

compWn^d of having teen done by a fellow workman." 1*^
J"™*;3d • "I agree with your Lordship that it is not incomptent

^combine the^common law and the provisions of the Employers

Liability Act in the same action."' „» »„

This manifestly means no more than that a v.n^!;m»n is not to

recover damages twice over for the same injury, th ,.'. he niay claim

nle altemSve. This, under the Scotch system in which the

Sheriff Courts have unlimited jurisdiction, may readily be d™"- »»

EnXnd the County Court would not have unsdiction beyond the

ffitait except under the Act; so that claims m the altema ive

would™ to that extent hampered ; though that does not constitute

a reason why they should not be pursued so far as they may avail.

mSv J wL probably thinking of the case of a plaintifl recovering

"nd fthe Act, an'd then,'with a vi?w to secure larger
f-^^X'Sl

his action at common law ; in which case he would plainly be dis

^titSl.' If, however, he is to be understood as aArming that a

• Per Brett. M.R.. Th, Quum y. Juig, 0/ C,(» ol hmion C""*.J*^ waJ^'I
The ^n/^' reguUtin, .ho ,,r»..ic<. i= ScotUnd

JJ,

,»™l.g»ted m M Avoy ..

4 Cf MM.'d ky. Co. y. Marti., (1893) 2 Q. B. 172.
^ ^^^^

', '"m„"ur'/Ii™kl'h. toH hy the pt..idi„B judge th-ttheit '''J;«'
'^^Lh

••'

to one »„«, ofLtion or the other, .nd that they c««not pye judgment under bjth.

^r Madden. C.J . .•ilcphrn, y. Autlr,U Oh, Bnjin^rrino 60.. 27 V
.
W B. '«• 7/";

K, iording ofthi. ,,roV»ition want. m,-lilic«tion to make .t a correct ,t.t.n.ent of

^'ftl'HMo, y TuU,p. T. B., ,,er Oro«., .1.. 600. •• The only in.,, iry i. «holher

the .amecalTor action ha»b,.en 'litigated .nj conaidered m the former act.on.

C'p. liruHadcnv. Ilumphrrif. 14 Q. B. D Ul.



^A.. V,., THE EMPLOYERS' LUBILITV ACT, Imy

nJe of I.W in the o«e of the eittenl „?tl'"^
'"

I-

*"•' *'«' «""»'
Doe., then the fact that simultaneora^Lr T''™ " <>"«'™i»o.'
oourte make a difference ? I it dT, n k

"° ''™»ht in diff.T,.„t
would not be maintainable. A sta^wou .I'h ".'l'"''

';' """ '"^'i°"»
<» the part common to the twolST""''' '"' "•"""""J with regard

P.ainrpr4'e:d" ^nt" aTfrntntJ". "T*"" -" '»"'. -n the .,.„„.

fn»t'dcf„.]^i»irtLt:at;d^™ ^ j^
m question afready in a couJt of coZ^IT'""*' """-^^ ^h"" have come
.hah have been controve^ aXthatT'l^'^l'T'

*•"" ""^ ™"«
decided

. . u i, „„t suSnt^ tnn.t f^""
'"'™ I'™" «nally

matter ha. been determine on • ^tr**"'" ""' »"*<-^' 'hat the
troverted a. well a. determined upi,„'"i""ft'/PPf" "•»' it wa, c„„-
the Act for the negligence of theCter and .^ 1" '" -""«>>' ''•"^•"
neghgence alleged being di8proven,„ ;i,.

^° P'^"""" '"i'^ by the
law action cannot be brouKS if

„"."'! """? P^^P'" " ^'""on
jelafng to nonsuit, would ally There r^Z"''..*'"'

"'"""^ '"'«
brought at common law anffiin/td ^h,.

'
\°,

'*"" "' "" »"'i""
menced under the Act. This too «ll, '

,'" m''^
*" ""'i™ ™»-

pnnciple. relating to rM,wi' ""'""'•''' '" '"-e ordinary

tTrl'^"™ ' '".""?'=<'' "'' i»J"y »l>all give

w shS Ktd" "•"'' '' ^---5-t -"- °' '-^ '"'-y '

'"'
"ht Ttr' fha?r" >--"• - bin.

;
or, if

either dj^deiverinni,™'""' °
V'™

^
»nd

whom it i. IhZZltT] '?'^' P-:"™ on
residence or place ofr,;i„'el Af 1^^"".^ "•'* "^^

.regietered letter addreStoih/n^'^""'"*.'*''"'
is to be served at hUS b P",™" "" ^bom it

or place of r^inLe
''"°™ P'"""^ "' '"'idence

* aoffot V. EattoH 7 Ch D i if
'

.m«go, were riH.nv,r«l MaTi .1 ' < ^"' "; '"'"*>»»» %. Co.,
itv Act iflun ._j .

•«""'« one of two ,l,.f»...i..„... .... ,* .
•

•"iwrou join
the balanco.

I *^^ ^-
u^**' 2fl W. R. 441
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JtiJcin.

Writlun
notice

eMMDtial.

LamUyv.
Mayor, drc.

ofEcut
Rttford.

(/}) If the employer is a body of porsoiiB corporate or

unincorporate—(1) by delivering the notice at the

office or any one of the offices of the body, (2) by

sending it by poet in a registered letter to the office

or any one of the offices of the body.

A notice is not to be deemed invalid " by reason of any defect or

inaccuracy," ' unless the defect or inaccuracy, in the opinion ol the

judge who tries the action, (1) prejudices the defendant in his defence,

and (2)
" was for the purpose of misleading."

In Afoyfe V. Jenkins * the contention was that the requirements of

sec. 4 were satisfied by verbal notice; but the Court held that,

supposing that to be so if sec. 4 stood alone, yet it was so far affected

by the terms of sec. 7 as to make a written notice necessary. This

view was sustained by the Court of Appeal in the case of Keen v.

MiUtmll Dock Co.' Plaintiffs solicitor's letter referred to particulars

" which have already been communicated to your suficrintendent."

A verbal report had been made to the defendants' inspector, who

took down the particulars. This was held insufficient. In this case

Loid Coleridge, C.J., also expressed an opinion that a notice, to satisfy

the Act, must be contained in one document. " If," he said,' "the

letter relied on in this case had referred to some written document

in which the nature and particulars of the injury were given, it would

not, I should have thought, have been a compliance with the words

of this enactment, which describes the notice as one and single,

containing in it the incidents which the statute has required it to

contain as a condition precedent to maintaining any action." The better

opinion seems to be that this is not essential. " I agree," said

Brett, L.J.,' " that, as a general rule, the notice must be given in

one notice, but 1 am not prepared to say it would be fatal if it were

contained in more than one notice." Holker, L.J., concurred in this

In another case,' under sec. 2fi4 of the Public Health Act, 1875,

Lord Esher, M.B., with whom Bowen and Fry, L.JJ., concurred,

definitely laid down that " it is not necessary that the whole of a

notice of action be set out in one document." So that unless some

distinction can be taken between the notice required under the

DrvMialc 12 Q B. D. 91, the omission of the dale wai* ht.ld a " itefiHt
un/m,,, 1.1 <«.

__^ _ .. _ ._ ,. I _j .^ j^^^^ ^ 11^^ g ^ g ,1

injury, and stAtini; that th<'
or inaconracy " that did not render the notice invalid ; and in S/oiir v. Ilgdr,

7« a letter from plalntiB's solicitor giving the date of iniury, and statin
,

iintin tor some time past had been at a hoapital under treatment for injury to hi»

_ ., _ i.»ij „ w.,™ f* /lAf,u.t ,.r insi^ciiracv." and not such an omission as to mak<

I In Carter

inaccuracy"
7fi. a letter from plaintiff's solicitor giving t

plaintiff for some time past had been at a hoa.
^ .

e«," was hold a mere '' defect or inaccuracy," and not su.h an omission s

he document " no notice at .11." ThU was followed m Cox V. JWto, .Vcjerr P.,,.

Co 14 Ont. E. 300 ; but subsequently the notice sections in the Ontario Act were

allured i Cavan«,h v. Pari. 23 Ont. A. R. 7lo. In Tlu,n,mm V. 'W*""!; '^ «»",'.'•

121 a letter frmi the wife of the injured man m these term. w«. held suHicient i 1

find I will need some more money and will you pleawi oblige me with ten shillrngs

It is now live weeks since Adam got his accident. His jaw has been so badly snia.he.1

that he will never be the aame man again. Adam has been advise.1 to get damage,

from you." In lUam v. PtlOlip,. 1 Time, L. B. 47.5 nolice of m)iiry wa, «.rved on

the employer's son inste.ui of on the employer. At the trial the judp., knowmg thai

the fatLr was in Court, made the amendment, and his order wa» upheld. Th.

Kviaional lliurt, however, intimated that had the objection been lo, he ,,roper servie.

of the notice thi'y might have been cons-railied f. a different d.,,sum. The not.,

ncoi not refer to imposed itigation i H«J*ra v. ««»/. (IS»«. N. S. VV.|.>«. ."(. 1.

E.» ad!rre««d L ,!^ea«xf employer is sulll.lcnt 1 it ,. shown hat the note

h». ..ome t-. the h.in.ls of Iho Iru.Ue carrying on the business of the deiea.e.l

Kalhban,^. !<<••>. XiK.,I. -m. i » y, R 1). 111,.

3 a Q. B. u. 4S2. • /.; 4»<
„ ,„.,

' '•'• *"•'

ZrfitiUfy V. Mayor, Ajc.of East ttt tford, oo J
.
1

.
1 .1.1.
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CH*P. «.] THE EMPLOyERS- LIABIUTT ACT l«so -,,

«tio. can b, collected fr„;i Tw" df^ ^^'dtumtt,
" ™'''' "°"™ <"

of what has occurred, »o that h' mavmaLL *"'"'?""''' """^

he shall state the " cause of iniun- 'CnTtn K T ° Provision that

""
Witt'*

'"'^'""' '""« ''° '^.- of «ti™
" '""'"""' " " ""J"-'^"-

warded to the defender,, who ,, a^lcT^ f .^ P*"'' «"> '»'
the expiration of the six weeks aZTn/ ""•''" '"'" »«'" »'««'
they tad forwarded it to the sTcretm- of .iV'"'' '"^ "'^'^ ^''"
Lord President (Inghs) said it wis owi

»" '"'"™n™ company. The .i.ij,m.„. „,
" that notice of aulct on shonJI!. '

.""lispensable under the Act ' '» '-'<•

» not so served, thetronis"!' trnSbabfV," "'t' ^''^ « '*Sr
bntthepomtnowtobecon«.der.di,„„?^ rhis is plain enough, ' '

the notice. The statute pr^dS two3 "" '
u' T""" <>' "<'™R

first by delivering the same to or at tCfS^"
"''"'=''

'f
""y '« '•>"«

of the person on7hom it Tto 1« servld Th"'™ " ^ '!" "' ''"'''™''

a 'delivered- letter, as dSinsuXd ^'"" « I''"'"'}- a notice by
second m«ie is • by ^t bv a STste ed Zr' ^Tf-

'°"'^- '^^
pursuer may avail hi^elf of the P«t Om? ~"'°' ^ '" '«>' «''«
and that by means of a registered letter tL""

' ""T "' «'™™.
« to be registered is that 111" oluer I,

^^ 'f™ "'''>' *'"' '«'««'
lumself of the presumption o oS" ,

°°' '°> ™t"l»d '» »vaU
when posted, is presuiied to have rt^.l.T^P",'"'"''*' "^» « 'ctt*'.

returned from t£ Deadletter McT But'^
'''"'55^'?" •"'=»« '' «

the letter, the pursuer registers Tii:., j' '", *^'^"™ •" ?«««»«
presumption that the iXr^ Vih 'i.™^"

'''^»'««"«. creates f
pressed by the last clause of the t£^ ,J™

destination. This is ex-
which says, -And in proving the sel?c?T''\°' ''': ^ "' "'<' A-^'.

sufficient to prove that theTotirc !„
fuch notice it shall be

tered.' That'clause wSl not pi' „de ;hrre'ivi
"'""""'^ """ ^^

of fact, that the letter did notS him ? f r Pf'^^, as matter
the pursuer from proving that^h^ghThe e^te*"

''"'" '"" '' P""'""*'
did, as matter of fact, reLh the dSer V™ 7^.T ?*"'*'«''• '*

as matter of fact here " '
a«™aer. .Now, that ha.? been proved

unintr^r^S:"
"""" '^^ '^^^ '-'"O- » ""dy of persons corporate or K„p,„,„

Workman* is defined tn moor. "
i

moiudes

to whom the Employee and w"bnento8™;;^^^ P<="™
"'"'"'""°°-

" " JC jy \ lit. ,. iK)_ i bee. 8,

vor,. 1.

^\mmtss7''is^:
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Emt4oyen
uidWorkmca
Act. 187B.

Seamen.

Women
included.

Domeitic
serruiU not

within the

Act.

Menial
Bervant.

722

It ha» bpei. suggested- that the leim " ™"»»>' '"y?"*„, .^I
prehend, ever,- servant of a railway. It '»/'

'»»»'f.t^'^t * "(

fn an Act whose object i« "to erteml and regulate the habihtj ol

employe,, to make compensation for nersonaT '"l""" '"t!^"'^,,^^

workmen in their service," and in which railway servant is used

roon^ation with workmen, that those servantsof """^.^f'^^^
included to whom its provisions are not "f-erwise applicable^ The

spirit of an Act of Parfiament is not to be sacrificed to the pedantry ol

verbal logic : Qui hcml in litero haret in corticc^ „

By sec. 1(1 of the Employers and Workmen Act, 18, o, the

expression workman does not include a domestic or menial '«"»"••''»'

^"^ means any person who, being a labourer, servant '".husband^

journeyman, artificer, handicraftsman, miner or otherwise engaged

rUual labour,' whether under the age of twenty-one o^ above

that age, has entered into or works under a contract with an

emlt-f^ whether the contrac- be made before or after the passing

of this Act, be express or implied, oral or in writing, and be a con-

Sacrof service or a contract personally to execute any work or

''"X'sec, 13 "this Act shall not apply to seamen or to apprentices

'"'B^theTnTerpretation Act, 1889,' words importing the masculine

gender shall include females, unless a contrarj- intention appears.

Domestic and menial servants are not within the Act.

A "domestic servant" is one who in ordinary circumstances

resides in the master's house ; but this test is not conclusive^ The

determination of whether a servant is a menial servant or not is a

question of the facts in each particular case.

A menial servant is a somewhat more exten.iive term. Ihus a

head gardener, Mving outside the house, but upon 'he property^ has

Seen fold to be a menial, though not a domestic servant." Domeshc

servants are those occupied in the service of the masters house.

Sal" servants those engaged "» the establishment. Servant in

Sther of these classes are, by the exception in the definition taken

out of the operation of the Act ; were this not so, they would come

within it as labourers.

1 BobetU and WilWc. Employem' Liability (3rd ed.) 231.

» Gantm . Jmninja. Q. B. D. 45.

3 Eyalon-v- ShM, Plowd. W7.

4 38 ft 39 Vict. o. 90.
„., . ^ p,-,,', m> Rpttic 3SI Forewoman of a

R As to manual labour, M U(d v. fnit, JO Bcint. .tji. ^ . ,

7 52 A 53 Virt. o. 63, 8. 1. Bub-sec. 2.

s arahnm v. Thommm, 1 Shaw. 3(Hi.

held not to be " « menial wrvant
'

: r«r,,„n v. «.rt'. 12 Ir. I ^^*^..';",-,,",%

V V«,. .33 L. J. C. P. 2.-,B, a hunlam.n »,. held « menml ».r,an.. ( p. 0,l,

r'T^vWT WPWWPif
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In WiUon
733

. . ''iiininua

plovers' LiabiUtv Act a fr»m\.,. J^ ^° pa»»liig ..( the Em- «nJom«iba.

earn, the waL? becmaf, i „
?'**'"«'''» T '"i-- '"^^

;
i" Ut, he

driver of a tL^ar vu.tld ,o I f..^^ t" 'r'";'"*'''"':
""•' '

'

•"^- v. ^„«

Act, 1875. " He „," saul Lord T,l,. r ^'-r"^
».?'">•"' ^""1 Workmen

horse and troUev hr a Xrfimtr iv- V^ ,' - l"
"""' "'''" '^"''" "

hia onUnary duty wa- nlT'l ,, , ""T
',"'"', ","" '""""" "'""

areincdent'^.n-daccLso";.". " """"'""""'> "f '^ n.at„.rs that

In HmU V. a .V. Ku Pn i« PnM,„.l- R j i i

ma^ria. w„, held „, ::Z::t:.:;:s^i^'''
''"• -'- ™-''

to iSlu^^^i'anT^ ™;!:;f:'!r';-
" , •' "-

'^"r"
"••l '- -tend UW.,„,.

cont^t«itod.^;!=:-,ri„-;n^---^^^
» 12 «. B.U. 201. 13 g. B. D. H'J

''

' ' *" '""' ';'"l'--l'l"k >'"". r.ilf, !««.

•bou,.- .„d «„tilM to the bcMlil 0? ,Z, »,'.r
'"'"'^ "" "'""*'
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Herrut in

hnabandry.

Jonrn*yw

Artificer and
handiorKfta-

man.

Miner.

Qnarrym»n.

and who ,.m,.i..ye(l ai.Ml..T to a«.Ht him in the work, though not to

a oa^taker ''of good, saiKd undor a fi.
/«. „It doc. not apply to .

cariMnter a hailifl, nor the clerk of u panah.
. i

A da^^maid who, besides cooking and making bed« a<«Bted m

hardest w^rkZ l^on held not necc.arily ...xcluded
'r:,'''-^tX

of " servant in ha.bandry." ' But a w«B«™" "^°
^"Jf^lf.T,™!'!!?

i. a servant in huabandry.' So U " a man employed to d'8 '^e^^d^
hut a nerson engaged by the owner of a farm to keep the general

«co:^n the fa'ml to w'elgh out the food for the -tt'e to set the^
to work, to lend a hand in anything if "»"'«,'^> »"\" '"^ JL "

tob
out the orders given to him U not ; becauee hi» chief duty ^as to keep

"Z general aeo'ount, belonging to the farm. From tt.t,.t should «em

that his position was rather that of a steward th""
.<> ,»

f"™"';^ , ;

,. As to joumemen. " Etymologically considered sava Day J.

•' a iourne -m*" w one who is o. ,..loyed by the day
; 1»>VK" "1,

'

sense in w-hich the term is orilinatily used, for in most trades where

ro'r^e^en are employed-butche,.. bakers, and tailors, for m^tance-

thcv are hired and paid by the week.' And in the same <•»»'»*«

Court of Appeal. Brett, m'b.. says :
- A ' journeyman ' is a man who

lit workinc for a master, such as a carpenter.

In
"
artTficer."

» savs the same leTmed jadge. in tbe same pl«e

i. a skilled workman. "and a " handi.-raft.m-. - the '""^^ 1^»

term "miner- would include all F^"'™ -'"P'«y'''' "" T^TrZ^l
working in search of minerals.'" A .piarry „-

<^J^^<;tt^.
mine as being " a place upon or above and not under gromd. '^^„
Sen ^ not held to be miners within the contemplate^ of the Aet,

woud yet be within it as "otherwise engaged m manual labour

Xh has been expounded by Brett. M.R.," to me«. any peraon

Tngaged in the samfway ». ail the others are engaged, although they

Hft not CO bv the same names." **
, .

^
A cC^y court jud^, having ruled that an -Sfneer engaged m

looking after electric lighting plant was not a workman, the case was

'"I'l'l'atircm^TyeTt liable, unless he can prove not only hi. m-

capwirto make the contract out of which the claim "g'"?^ ..h""S but in addition the plaintiff's knowledge of his incapacity."

tnd byre-womm came within Ih,- rl«^» ot ...rv.nl. ii. l....k»ii(lr).

, Morgon v. I^ndm O.'u^al Omndm: fo. 12 Q BR m
5.1 U J. Q. R 353 'n»M»-ri;""' '"

"2.rif<rB «0B; ac.l,..J«t«™
t This include- 11 Htoker or tirinian: "'"*"'' *^"""- '*7, V_,i ,, dnrtMiA^

11 Pit Tumw. Cl.. B,U v. Wim». I., K. 1 I 1' I™

la ftrmniiWrr v. Baxdinmt. »; J. P. 72.
. n B I'.l

;: f,T':; SS:^f',r;l^;r.^?cii?e^':n^ *„^.t'„,.„„ir,.' «e ..W,. .

"':f''/L~;v |.^'L-.iC^P»«»^.-'»».l"Tin,e.L.H l.-,0.

.. ImtfTinl //»• Tn. V. Hlom. (ISM) 1 U- B. iiW.



(HIP. VT.] THE EMPLOYERS' LIABIUTY ACT, 18»0.

«» oil!
N.W South WalM c»« plainta, being the owner ol a ..upi.

»H^i,T- •J"""" " """?* "T' '° *'» W^Wnof the defend.! 1

Jf.l r '" '7'^ *° IV P'"^'^- ™ *'<' defendant', works whe"

™ raid wS, ,^'1 "'!•«"''' ','""!,«''• " ''» '^'">8l.t fit to ao it, ^ewa. paid. While the plaintiff waa loading, the roof of the kiln fell in

^1, ,k" '"'"i'"' '
./" "'''^'' i";-^*., h7.ued under the Act, claiming^dep the word, a 'contract o{ service or a contract pcrsonairto

tot^lir^'K'""''
"' '"'"'"

'i° ^"P"""'
Court held hK^n tied

to ««onal y eerve or to serve for some period or to do some particiTwork. It seems to me that the contract must be for the oorsonaldoin^, d the work by the plaintiH who brings an acUcZf thi

i. "^^^^^^,^'^Jf^ r '?'™' '» ""^'^PMe of contracting, there

LZl T r^'""
"^

''r''
"" ""^ de^i'-bleness of infamJmpir

and you have a remuneration of wages, that contract, I
' think mustbe taken to be pnmd /<.«« binding upon an infant.' ' If vXe'dTa

The defimtion of workman does not include thSe who are working.in Government departments
; and for two reasons •

"urKing (j„,^,„„,
Fir,t, the rights of the Crown are not affected by any Act in which '-MM in°'

the Crown is not specially named."
^

thi- A.t.

ser»mr^^'
*^' '^™' *" "" "'"" '" ""^ committed by its

Under the Employers' LiabUity Act, 1880, an express contract hv « u

:2l onnrtS^rvar^"^"
*° '°"8? "j«

i«"««'»
'fXxfm tfe i-'s..»w« of injury is vabd ;

» smce t,^ 1 of the Act only negatives the "'•"'•l"«

' Fry, LJ.

' low V. Amu. 7 N. S. W, R. (L»w) 9£.
' L.C. perSirJ»ni«l(«rtin. C.J. DC
'Oefmi^„v.Ji„um.t5Vh.D:ail.

Ck^ V. i * J.. „.. ji,;"^;° ^,lil;^1
-

';,f
* 1 -«»• <;•»., (IS64, 2 y. B. „,-,

,

» Bac. Abt. Prerog. (E) 5.

n.k (m rr,pcct oj which the emp"o»°^dmLt, " „ ^^ T^' "" ^"'" " ^^- -

**»• JEi. Ch. W6I* equally divided.

In A'/«*o«am v. Wi/»on, H E. 4 B ir.l Martin t ^«^. i

.«
o.. m. «,|.\ .V). Erie. (..J..,,4li. ,,„; " It i« undoubtedlj , urni^tem



TM jrEGLIOENCE IS LAW. [OOK IV.

Es|]ir«ti<]B tit

thaAot.

implication ol an greement by the wotknun to bMt tin riilo of

the cmplaymeot, but doM not lorbia the conitituUon of an axpnu

""^Th^'Eniuloyen' Uability Act, 1880, which would have w^iirf »t

the end of 'he ieaaion in 1888, waa oontinued by 81 * B2 Vict. o. »B,

until the 1) •• ember 31, 188», and ha* lince been continued annuaUy by

the Expiring Laws Continuance Act.

mlroduied to .ho, th.t " no m.t c« rmoimc. . n,ht wU«h hi. <'"«J\'« {»; ^"S-
.hioh th. rl.ii«. o( ^x'i.tj, forbid (h. i.i.ni.ci.tton of :

«•»' ' ""J . iUi. T

VarJitiU •• H * C. 30S. The M..xiiii u to thi. i.. poelH j»M»lonil» >«W»» f"

M.R.. .»y. : -It n.n.t not b. fo ; -M tljt you ». not to «SfJ±?^S?5
rulm which «.y th«t » |d»«i con •• void u houu aliaiut publio poUoy, b"""" "

hi"7.«..tLv-hioh'^»<"-' ••°"'"'>°'''«p^'''?jn£r".'*,,2ri^SL IS
,p ud r„mr>t5.t und».t.n a. . .hJl h.T. tb« »tl»o.t »b«ty of c«tn««l»^

,..d .hall b. ™lo,c«i by oo. of ju.tic./' T""'.^-;*" «''^^^JS.S
Frr. L.J.. KotuMm v, *(~. ,«, 14 Ch. D. 36», ud by Chitty.

^^JT?""
^
'jTmi

(l»ie) 3 fh. 445. Hol»».. Th. Common L.., SOS. S« .ho ^""tfj-i"^ !'

h. D . p.r J~«l. M.F... 280. .1. to th. ™in,«.t ol pobl.o policy.
J^f"™*^'

Iv. liiSorJ«.» i .«.«i«l. 2 Bin». 282 : I, for on., prot..t. h. my U>rd bu daw,

,S.t^i^ loo ..rowlV uiHin poblic ,»licy i it i. . very onroly bo™. «,d rt«
rr;oi3.ftra.i^i..vlrla!:<.wl^rr.ir,nllci^^^
th. ~ima l.«. It U n.v.r Mgn«i .t aU but whMi oth.r P"'".".'"':^ *""

.^ST
fa^iblc .r. th. wo«U ol Mr. Pi.rpoint or»««to, th. P^v'f.iS^J ffSS';
in r*. if i»J y Hoi»pd«.. S How. St. Tr. 12l» ; »e »1k. Lord MimilWd, C.J., WM- .

""•
PiibirSi^'""". «r«md ol l.t>»l lecUion. i. exh.u«iv.ly t,»l«l in A.

janion v. .ZJrW/Vnfcin ConaoiidalHi

Imurancc. In re Fitzgernlii, il9M)('iSW) A. C 535; and per Lord Hftl"bui,v,

.Iftiif*. (1902) A. C. 491, citintE MarahBll, M«i

'

"-Inr^'bentff^ium n^ datur T>. 50. 17, 6U ; and Pacta^ centra^^J^^
.,^,,r r.i ronin txmoa mort> fiunl nullum vim habere. indnSilati )ur>s tit. Cod. I, ^ ».

irc tlir niiiTiiiiM of the Roman Ift«.

END OF VOL. i.
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STKVKXS AND IIAVXK.S' LAW Pll;l.ICATl(JXS,

I

HANSON'S DEAT^'* DUTIES;"' i-inr\i::'St;;i,i,,,, „r ,„

A,,,-,:,:,, ll.s,-«v/i,,,,,,, .'
i'"'"' i'

J'" 'M'!"'""-^ -""l « I"" H"!". My
'^"' ' ' ;:--.;M;A';^'u'!i:.;;,,,'rT''n""i!.';;:;:,-:i^''^;:i,

t;;!.:'u;:';;!;;;r;.ij

i

™l,,f')i:,.£}^Ii'iV^MlsTlc'RELAT10NSr'^ H"M.,„„l „„„

I

^^•' •'-»' •--Vvl';!^.^::j;^;;i::;S;;:;;V,,;i:;:^r,.:;:|,'|:;:;;^^ "^

'''il,!P,'l,.'-,*In'?r,
compensation' for'' LAND HOUSES, Sc

^'^°K!fIh.^!?i!^,^?FlA'R)Es''oN^ s..,„„l

i!.c.i.. o,,^^x':^,;,,u^llnl;•iv;;:,o::";j;il";::'';,,.r.;«."'
' '"""''• '•'" ' ''•

! """--':^"O^A..1';!,^';:,^A:;;":;N;!;;',;:,^;^;;sU-ll^,^

orii,,. i„,„.r T,,M|j,., ii';,''"!;';.;;;;. - '"" "' ""-"' -^^ ''"•""•• '^-'^-a..

* KSS'^,^!vSG%;3^;r''^iWV' 'N LAND; .,.„,o,v„r

i* ^P/^J;m£H^iTg§:;rEg^ABETH against

!

^ T^&*T;)SE ON THfCpgRfriON OF STATUTE

''''™F,i,'i'^.^?
Pf THE 'common 'L'AC''''ruu.;:.w f„r ,l,e U»e.,f S„„l.„„

.,,,1 in .n ,.1 r
f^'XTURhS. In the principal relation „f Landlord a.ul Tenant

I o I-" < Bl 'L •(.;
""'"l;"|;";."« l^' I'"""I'»' '*n'<'"™" l'™i»i»n». liv Ane , , ,IIl.onN, JI.A. L,lia. a,„l (I,,,,,., ,,„, |i,c I,. Oxon., of the .Ml.l.lle Tomi.le, Ikri i.t>r-nt.

","

"^iE.«,!si:€ ™KE5£>'ri ?^" -f ---
^

Alll.M;-.[:<irrr:;, „| i]„. Ii,(„-i jViiii.if. I;;,mslfi-it-l ..«

"
" '

'''""" ^'y ^ '
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