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DIARY FOR MAY,

SN, 2nd Sun. aft. Easter. St. Philip & St. James.
IN. 8rd Sunday after Easter.

i.. Exam. of Law Students for call to the Bar.
.. Exam. of Articled Clerks for certificate of fitness.
JN. Ath Sunday after Easter.
. Easter Term begins.
. Last day for service for Co. Ct. York. Interim
Exam. of Law Students and Articled Clerks.
. Paper Day, Q. B. New Trial Day, Coinmon P,
. Paper Day, C. P. New Trial Day, Queen’s B.
JN. Rogation.

. Paper Day, Q. B. New Trial Day, Common P.
s. Paper Day, C. P.  New Trial Day, Queen’s B.
* Paper Day, Q. B. New Trial Day, Common P.
. Ascension. Paper Day, Common Pleas.
. New Trial Day, Queen’s Bench.
... Declare for County Court.
N, Ist Sunday after Ascension.
.. Paper day, Q. B. New Trial Day, Common P.
s. Paper Day, C. P. New Trial Day, Quecn’s B,
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THE MINISTER OF JUSTICE.

With mingled feelings of grief and hope, we
allude to the painful and alarming illness which
has prostrated for a time at least, Sir John A,
Macdonald, the Minister of Justice. Grief,
that one so eminent and so endeared to all
who know him personally should suffer so
Much pain, and that the country should, at the
Present crisis especially, lose the services of
One who has for so many years devoted his
Amazigg talent with untiring industry to the
arduous duties which devolve upon him—and
hope, that he may yet recover from the illness
Which has brought him to the verge of the
Brave,

The attack came upon him in the midst of his
Work, the thought of which never leaves his
Mind day or night, and this combines with

¢ painful nature of his malady to secure
o him the sympathy of those politically
%Pposed to him, and which was on a recent
Occasion gracefully expressed by the leader of

€ opposition.

We rejoice to hear that he is slowly but
Steadly improving. We trust his recovery may

® bermanent, and that he may long be spared
' a people to whom his loss would be a public
“lamity, and whose warmest sympathies are

wit}l him and Lady Macdonald in their present
tiliction,

WOMEN JURORS IN UNITED STATES.

The following is a letter addressed to Mrs.
Myra Bradwell, the enterprising editress of
the Chicago Legal News, from the Judge who
presided at the trial of a recent case in Wyom
ing, U. 8., where half the jury were men and
half women : —

DAER Mapam:—I am in receipt of your favor
of the 26th ult.,, in which you request me to
‘“give you a truthful statement. over my own
sigbature, for publication in your paper, of the
bistory of, and my observations in regard to, the
women Grand and Petit jurors in Wyoming.”

T'had no agency in the enactmen! of the law in
Wyoming conferring legal equality upon women.
1 found it upon the statute-book of that Terri-
tory, and in accordance with its provisions sev-
eral women were legally drawn by the proper
officers on the Grand and Petit Juries of Albany
county, and were duly summoned by the Sheriff
without any agency of mine. On being apprised
of these fucts, I conceived it to be my plain duty
to fairly enforce this law, as I would any other.

While I had never been an advocate for the
1a¥, I felt that thousands of good men and womén
had been, and that they had a right to see it fairly
administered; and I was resolved that it should
pot be sncered down if I had to employ the whole
power of the court to prevent it. I felt that even
those who were opposed to the policy of admitting
women to the right of suffrage and to hold office,
wauld condemn me if I did not do this. It was
sl#0 sufficient for me that my own judgment ap-
proved this course. '

With such assurances, these women chose to
serve, and were duly impaneled as jurora. They
are educated, cultivated Eastern Iadies, who are
sn honor to their sex. They have, with trua
womanly devotion, left their homes of comfort in
the States, to ghare the fortunes of their husbands
and brothers in the far West, and to aid them in
founding a new State beyond the Missouri.

And now as to the results. With all my preju-
dices against the policy, I am under conscien-
tious obligations to say that these women acquitted
themselves with such dignity, decorum, propriety
of conduct, and iutelligencea a8 to win the admi-
ration of every fair-minded oitizen of Wyoming.
They were careful, painstaking, intelligent, and
conscientious, They were firm and resolute and
for the right 88 established by the law and the
testimony. Their verdicts were right, and after
three or four criminal trials, the lawyers engaged
in defending persons accused of orime, began to
avail themselves of the right of peremptory chal-
lenge to get rid of the women jurors, who were
too much in favor of enforcing the laws and pun-
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ishing crime to suit the interests of their clients!
After the Grand jury had been in session two
days, the dance-house keepers, gamblers, and
demi-monde fled out of the city in dismay, to es-
cape the indictment of women Grand jurors! In
short, I have never, in twenty-five years of con-
stant experience in the courts of the country,
seen a miore faithful, intelligent and resolutely
honest Grand and Petit jury than thege.

A contemptibly lying and eilly despatch went
over the wires to the effect that during the trial
of A. W. Howie for homicide, (in which the jury
consisted of six women and six men,) the men
and women were kept locked up together a]| ni‘ght
for four nights. Only two nights intervened
during the trial, and on these nights, by my order,
the jury were taken to the parlour of the large,
commodious and well-furnished hotel of the Ugion
Pacific Railroad, in charge of the Sheriff and &
woman bailiff, where they were supplied with
meals and every comfort, and at ten o’clook the
women were conducted by the bailiff to o 1arge
and suitable apartment, where beds werg pre-
pared for them, and the men to another adjoining,
where beds were prepared for them, and where
they remained in charge of sworn officers yntil
morning, when they were again all condugted to
the parlor, and from thence in & body to break-
fast, and thence to the jury-room, which was &
clean and comfortable one, carpeted and heated,
and furnished with all proper conveniences,

The cause was submitted to the Jjury for their
decision about 11 o’clock in the forenoon, and
they agreed upon their verdict, which Was re-
ceived by the court between 11 ang 12 o’clock st
night of the same day, when they were dis-
charged.

Everybody commended the conduct of this
jury, snd were satisfied with their verdict, except
the unfortunate individual who was convicted of
murder in the second degree.

The presence of these ladies in court secured
the most perfect decornm and Propriety of con-
duct, and the gentlemen of the bar and others
vied with each other in their courteons and re-
spectful demeanor towards the ladies and the
court. Nothing occurred to offend the mogt re-
fined lady (if she was a sensible lady), and the
universal judgment of every intelligent and fair-
minded man present was and is, that the experi-
ment was a success.”

Of course it is a good deal a matter of taste
these things, but we may be permitted to ex-
press a very profound feeling of thankfylness
that our lot has not fallen in that part of the
continent where there may be Jemales, but
nothing fuainine. The Judge, however, seeins

to have done all he could to carry out with

due care and propriety a law of very question-
able utility.

SELECTIONS.

VERBAL EVIDENCE

TO VARY WRITTEN CONTRACTS—PRINCIPAL AND
SURETY—BILL OF EXCHANGE.

Abrey v. T. Oruz, C, P, 18 W. R. 63.

The Court of Common Pleas seem to have
had some difficulty in applying in this case
the well-known rule of evidence that a written
contract cannot be varied or contradicted by
verbal evidence of a contemporaneous or prior
agreement. The action was by the holder of
a bill of exchange against the drawer, the ac-
ceptor not having paid the bill at maturity.
The defendant pleaded that he wasa mere
surety for the acceptor, and that he drew the
bill upon the acceptor as such surety only, as
the plaintiff knew, and that it was then agreed
between the plaintiff, the defendant, and the
acceptor, that the aceeptor should deposit cer-
tain securities with the plaintiff, which, if the
acceptor did not pay the bill, were to be sold
by the plaintiff, and the proceeds applied in
discharge of the bill, and that, until such sale,
the defendant should not be liable upon the.
bill, and that the securities were duly depo-
sited, but the plaintiff had not sold them. At
the trial a verbal agreement, to the effect stated
in the plea, was proved. The question was,
whether such evidence was admissible, as the
agreement was not in writing, It was held
that evidence of the agreement was not ad-
missible on the ground, gs put by Bovill, C.J.,
that “ the oral agreemen? stated to have been
entered into in the plea goes to contradict the
contract stated to have been entered into by
the declaration. This oral condition is inad-
missible in evidence to qualify the written
agreement.”

Keating and Brett, J.J., concurred in this
view, Willes, J., expressed a doubt as to the
propriety of thus deciding. 1t was, he says,
an arrangement “how the surplus of the
money owed was to be paid if it turned out
that the funds in the holder’s hands were not
sufficient to satisfy the debt,” and in that case
the bill was to be enforced in order to pay that
surplus. To admit such evidence would be
contrary to the ordinary rules, but he thought
that an exception to such rules ought in the
case of bills of exchange to be made under
circumstances like those of the present case.

It might at first sight appear that this case
conflicts with those decisions which have es-
tablished that verbal evidence is admissible to
show that a. writing which appears a complete
contract was yet subject to a condition prece-
dent which has not been performed. = The

rinciple, however, of Pym v, Campbell 4w
%_ 520) and Rogersv. Haldey (11 W. R. 1074),
which, with other authorities, have estahlishe
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this rule, apply only to cases where a condition
Precedent has not been performed.  The prin-
<iple of those cases is that there never was in
fact any agreement at all between the parties.
If ic can be shown that there was a complete
agreeinent hetween the parties verbal evidence
of any condition subsequent is not admissible.

In Abrey v. Cruz the condition alleged in
the plea was a condition subsequent. The
plea did not allege that the bill was notin fact
completely drawn and issued ; on the contrary,
it admitted that there had been a complete bill
on which the aceeptor had become liable, but
it set up an agreement that the defendant, the
drawer (without whom the biil would have
been an incomplete instrument), should not be
liable unless the plaintiff performed a certain
condition. This agreement contradicted tho
terms of the bill, and therefore could not be
proved by verbal evidence.

Although the decision of Abrey v. Crux
irerely follows former authorities, the case is
remarkable on account of the observations of
Willes, J., who seewns to have been dissatisfied
with the application of the ordinary rules of
evidence in a case like this. His objection to
their application was apparently that such
Tules wmight caise great hardship. This is so
ho doubt, and the same may be said of almost
all rules of evidence, which may sometimes,
and probably occasionally do actually obstruct
Tather than facilitate the object of all evidence
—viz., the discovery of the truth. It has,

Owever, been considered that incalculably
greater inconvieuce would follow if there were
No rules to guide the admission of evidence,
and the occasional evil is more than compen-
8ated for by the gencral advantage that is se-
Cured by the adoption of such rules.

These remarks apply as much to the case
of Abrey v. Cruz as to any other case, Willes,
- 8ays, * Great injustice might have arisen if
the plaintiff had wilfully destroyed these secu-
Tities before the bill had become due. He
Could even then have enforced the bill against
the defendant, who would have had no remedy
U law.”  Although any opinion expressed by
illes, J., i3 deserving of the greatest respect,
We cannot help doubting whether he is quite
Night in this instance. It has been held that
a creditor has securities in his possession,
ud loses them or gives them up to the debtor,
e surety will, to the extent of such securities,

¢ discharged (W. & H. L. C., 832, 2nd ed.,
ud cases there collected). We should think,
therefore, that if a creditor wilfully destroyed
Ccurities, a fortiori the surety would be pre
Yanto discharged ; and that such facts would,
if Properly stated in an equitable plea, be a
§90d defence to an action like Abrey v. Grus:
. it is clear also that there was no great hard-

t 1D in factin Abrey v. Cruz, The defendant,

* ¢ surety, on paying the amount of the bill,
Would become entitled to the securities in the
Antiff’s hands, and his plea admitted that
® only had a defence to the action to the ex-
¢ t of the value of those securities. It seems,
hﬂ'efore, that there is no peculiar hardship
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in cases like Abrey v. Cruz, and that there is
no reason why the rales of evidence, which
are salutary in other cases, should be relaxed
in these; and we, therefore, think that the
decision in fact given is more satisfactory than
one in accordance with the views expressed
by Willes, J., would have been.—Solicitors'
Journal,

RIGHT OF A LANDLORD TO REGAIN
POSSESSION BY FORCE.

“The law,” says Mr. Justice Wilde, in
Sampson v. Henry, 11 Pick. 379, 857, * does
nct allow any one to break the peace, and
forcibly to redress his private wrong. le
may make use of force to defend his law(ul
possession ; but, being dispossessed, he has no
right to recover possession by force and by 2
breach of the peace.” A similar declaration
was made by Lord Lyndhurst at Nisi Prios,
in the case of Hillary v. Gay, 6 C. & P. 284
In neither case was so broad a proposition
called for by the facts at issue; yet the doc-
trine thus advanced has becn repeated without
qualification by courts and text-writers, and
applied in cases, or made the foundation for
liabilities to which its application was war-
ranted neither by authority nor on principle.

The subject we propose to consider is, how
far a landlord, who regains by force the pos-
sesslon of the demised premises, after the pos-
8eSS0Ty right of the tenant therein has deter-
mined, can be held subject therefor to any
other liabilities than those which the Statutes
of Forcible Entry and Detainer have express-
ly annexed to his act; and, secondly, what is
nature and extent of these express liabilities.

By the Statutes of Forcible Entry and De-
tainer, whether in England or the United
States, but three penalties are anywhere ex-
pressly imposed ; first, fine or inprisonment ;
secondly, restitution upen a conviction, or.
when the force is found upon inquisition or
otherwise by a justice or a jury, in some local-
ities purely a criminal, and in others also 2
civil, consequence of the act; and, thirdly, a
special action on the statute with treble dam-
ages, which is given by the English statute,
and by those of a few of the United States.*
But; by implication from the statutes, the em-
ployment of force by the landlord in regaining
possession has also been held to render him
lisble in trespass for assault, or for removal of
the tenant’s goods, and in a few instances also
to an action of trespass qu. ¢l. We propose
to proceed in our inquiry in the inverse order
to this enumeration, and to inquire, first, how
far an action of trespass at common law i8
warranted by the authorities, and then what
is the extent and application of the statatory
penalties proper. L

hat a tenant whose right to possession 13
determined either by ﬂw_expiry of his tel‘u.I:
by forfeiture, or by notice to quit, and who is
therefore a tenant at sufferance, and himself u
wrong-doer, may yet treat his lessor, who is
o I

S
* Of Vermont, Connecticut, New York, aud Wiscons.u
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entitled to immediate possessioq, as a trespas-
ser, and relying on his right, maintain tresyass
gqu. cl. against him, merely because the right
of the latter has been forcibly asserted, seems
so extraordinary a proposition, that if not
warranted by express words of the Statutes,
nothing but the clearest implication from their
Janguage could justify it, and as the removal
of the tehant upon or after entry is but g part
of the act of entry, and depends on the legality
of the possession thereby gained, for its justi-
fication, the action for assault or for the re-
moval of the tenant’s goods, must stand or fall
with the action of trespass qu. ¢l

It is admitted, it should be remarked, in the
first place, that, at common I:l_\v, the lessor
was liable to no action for forcible entry or
expulsion of the tenant; but at most to al in-
dictment for a breach of the peace, punishable
only by fine ori mprisonment.® Bl}t‘the ground
taken is, that the express prohibition of guch
entry, with a penalty thcrcforp, by the Sta-
tutes of Forcible Entry qnd I)etam(:rY made
“the set civilly Hllegal and incapable of reyest-
itz the lessor with a fawful possession, and
“thiat for such entry or any asscrtion of pogses-
sion based thereon, the lessor became ligble
like any mere stranger to the lessee,

The Eoglish statutes on this subject, from
which, with some variavions, all those iy the
United States have been derived, were, ex-
«cepting only some supl)kjnenmry enaciments
not material here, three in number ; 5 Rich.
AL e. 85 S Hen. VL ¢ 9 and 21 Jae, I ¢, 15.
By the first, it was deciared * That none from
shenceforth shall make any entry into landg or
tenements but in case where entry is given by
daw; and, in such case, not with the strong
hand, nor with muititade of people. but only
in a peaceable and easy manner;” and fine
and imprisonnient were imposed upon convic-
tion for such forcible entry. By the Stat. 8
Hen. VI ¢. 9, forcible detainer, as well as for-
cible entry, was made criminal, an action of
trespass or assize of novel disseisin on the sta-
tate with treble damages was givén to the
party disseised, and restitution on the finding
of the force was also to be made to the party
disseised, and as this term was held to imply
a frechold, the right to have restitution wag by
the Stat. 21 Jac. L c. 15, extended to tenants
for years also.

It will be perceived, that while thege sta-
tutes make a violent entry or detainer ap of:
fence, they also expressly specify the penalties
incurred, and thereby exclude the idea of any
implied liability, except the indictment at
common law, and it has accordingly been held
with increasing definiteness by the English
courts that these statutes are special, subject-
ing the offender only to the Penalties named
therein, and do not aﬂ'ect' t'he civil character
of the act. But two decisions—one of them
an extrajudicial Nisi Prius ruling, and the
other a majority opinion—break the nearly

*Hawkins, Pl. Cr. B. 1, ch. 28, sec. 3; Dustin v, Cow-
droy, 23 Vt. 681, 635,

uniform current of authority, and treat the
lessor as a trespasser, and liable as such to
his tenant at sufferance. Neither of them
however—although they are the sole reliance
of the American courts that have held the
lessor to such a liability—sustain an action of
trespass qu. cl., but only of trespass for as-

sault, and both were shaken and finally over-

ruled by repeated decisions in the Courts of
Exchequer, King’s Bench, and Common Pleas.

For the doctrine seems early to have been
established that the removal of the tenant by
force, unless excessive, was not ofitself the sub-
Ject of a personal action, but depended on the
title to the possession, and hence that Ziberum
tenementum was a good plea to such a removal
as well asto trespass gu. ¢l. Thusin Tuylor
v. Cole, 3T, R. 202, in an action of trespass
qu. cl. with a count for expulsion, a plea of
Justification of the entry under process was
held a defence to both counts. The occupant
yielded without forcible resistance to the expul-
sion, but it was held generally that expulsion
was mere matter of aggravation to the trespass
to the land, and was answered with this by a
plea of title unless there was undue force and
the plaintiff new assigned for an assault. The
principle established by this case was, there-
fore, that a party regaining possession by title
might assert that possession and expel the
occupant with any proper amount of force.
The sufficiency of title, as a justification, was
again declared in Argent v. Durrant, 8 1. R.
403, where a lessor was held not liable for
entering and pulling down a wall, while the
tenant held over, and was carried still further
in Buteher v. Butcher, 7 B. & C. 399, where
a frecholder after entry was allowed to treat
the party who persisted in remaining as a
mere wrong-doer, and to maintain trespass
qu. cl., against him.

While these last two cases sustain the right
to expel after a peaceable entry, they do not
determine how much force in entering could
be justified under color of title, or whether a
violent entry, because criminal, was civilly
illegal. But in Taylor v. Oole, supra, the
principle that a legal possession can be acquir-
ed by an entry though made with such foree
as to be criminal under the Statutes.of Forcible
Entry and Detainer is very distinctly intimated
by Lord Kenyon, who says, “Itis true that
persons having a right are not to assert that
right by force ; if any violence is used it be-
comes the subject of a criminal prosecution.”
Ard in Taunton v. Costar, 7 T. R. 431, the
same eminent judge distinguished between the
the penal consequences of a forcible entry and

its civil effect still more clearly, saying, ** Here

is a tenant from year to year whose term ex-
ired. . . . . Henow attempts to con-
vert the lawful entry of his landlord into a
trespass. If an action of trespass had been
brought, it is clear the landlord could have

justified under a plea of liberum tenementum.

If, indeed, the landlord had entered with a
strong hand to dispossess the tenant by force,
hie might have been indicted for a forcible en-
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try, but there can be no doubt of his right to
enter upon the land,” &c. In Turner v. Mey-
mott, 1 Bing. 158, the point was directly decid-
ed. There the landlord, on the determination
of a tenancy at will, broke into the house with
a crowbar, tenant being absent, but having
left furniture in the house, and resumed pos-
session. It had been scttled long before that
such an entry into a dwelling-house was per
8¢ indictable.* The tenant brought trespass,
qu. cl. on the ground that the entry, being a
criminal act, was not a legal repossession, but
a trespass, and obtained a verdict. It was
strenuously urged in its support, thataright to
regain possession by force would render the
action of ¢jectment superfluous, and that it was
absurd to hold an act legal for which an in-
dictment lay. But the court at once set, the
verdict aside, saying, *It must be admitted
that [the landlord] had a right to take posses-
sion in some way. . . . If he has used
force that is an offence initself, dut an offence
egainst the public, for which if he has done
wrong he may be indicted,

It seemed well settled, therefore, that a
legal possession might be regained by force
with no other risk than that of an indictment;
and no distinction was taken between force to
the premises and to the person of the tenant,
nor could any be made, as each is alike indic-
table under the statute;t and further, that
when the lessor had repossessed himself, he
could expel the occupant with necessary force,
So stood the law when the case of Hillary v.
Gay arose at Nisi Prius. The action was tres-
Pass gu. cl.. with counts for expulsion, &c., and
the facts were that after the plaintiff's tenancy
at will had expired, the landlord distrained, and
then entercd peaceably, and, when in, removed
Plaintiff’s wife and goods without unnccessary
force. The defendant pleaded the general
1ssue, and relied on his title, citing Turncr v.
Meymott, to show his right to assert that title

y force; but Lord Lyrdhurst, who presided,
distingnished that case on the ground that
there the tenant was not in possession, advert-
ed also to the fact that here the tenancy had
Dot determined, as the landlord by distraining

ad reaffirmed it, and, in a brief opinion, said,
“The conduct of the landlord cannot be justi-
fied. If he had a right to the possession, he
8hould have obtained that possession by legal
Means.” This is the whole case. The land-
ord had no right after distraining to enter at
all, a5 by that act the tenancy was restored :
{(Taylor, Land, & T. sec. 485), and he was liable
for Liis entry without regard to force. What
Wwas said about force, was therefore extra-judi-
Cal; and whatever its weight, must, as there
Was no forcible entry at all, be referred to the
Cunt for expulsion. The decision amounts

erefore, so far as our inquiry is concerned,
. Only to a dictum, that, after a peaceable entry,

the landlord is liable in trespass for assault,
——

w:lﬂe-'c v. Bathurst, 3 Burr. 1710, per Mansfield, C. J.,

mot and Yates, JJ.
¢ Rex v, Bathurst, supra; Willard v. Warren, 17 Wend
257, 262,

if he uses actual though moderate force to re-
move the tenant. But this would overrule
Butcher v. Butcher, supra, which, it may be
remarked, was not adverte|d to in this case,
where a legal possession, cnce regained, left
the occupant who persisted in remaining, liable
to be treated as a mere trespasser.

When, therefore, the question next arose,
the ground was taken, that the entry was not
complete until possession was wholly regained,
and hence, that, if the landlord after a peace-
able entry used force to expel, his original en-
try became by relation forcible, and he was
liable in trespass for assault, although not in
trespass gu. ¢l This anomalous doctrine was
set forth in Newton v. Harlund, 1 M. & G. 644,
the second and only other English case which
restricted the landiord's right to regain posses-
sion by force. The action was trespass for
assault merely, and not trespass gu. ¢l. The
lessor had entered quietly on the determina-
tion of the tenant’s right of possession, and
expelled him with moderate force.  He pleaded
lawful possession, molliter manus, on which
issue on the above facts, Parke, B., directed a
verdict for the defendant. A new trial was
granted in the Common Pleas, Tindai, C. J.,
thinking that the facts had not been fully
brought out, and expressing a doubt if the
lessor could assert his right with force. On
the second trial, Alderson, B., ruled that a
lessor could expel a tenant holding over, if he
‘used no unnecessary violence,” and a second
verdict was found for the defendant. On the
case again coming before the Court of Com-
mon Pleas, Tindal, C. J., held that there were -
two questions involved ; first upon the right of
the lessor to expel, after acquiring by entry
peaceful possession ; upon which he gave no
opinion, and which in fact had already been
decided by Tuylor v. Cule and Butcher v.
Dutcher, supra; and second on the character
of the possession acquired by the lessor by an
entry with force to the person of the tenant,
which he considered this to be. Such a pos-
session he held to be unlawful, because gained
by a criminal act. Erskine and Bosanquet,
JJ., concurred. Tt was admitted, however,
that the landlord could, after a peaceable entry,
if the tenant remained in possession, maintain
trespass against the latter ; and also that, even
for a forcible entry, the tenant could not have
trespass gu. ¢l. against the landlord, for want
of title; p. 667. How this liability of the
tenant to be treated as a trespasser after the
landlord’s entry could be reconciled with t.he
immunity claimed for him from expulsion with
force, such as might be applied to any tres-
passer, was not explained. Coltman, J., dis-
sented, holding that the right of the lessor to
re-enter, even if force was used, was well es-.
tablished by the cases cited supra, and that.
having by his eutry revested himself with a
legal possession, his tenant at sufferance be-
came a trespasser, and was liable to expulsion
like any “ mere wrong-duver.”

This case, it will be seen, gives no counte-
nance to an action of trespass qu. ¢l This.
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as expressly declared by Erskine, J, b
:’;l‘;)?‘ﬂ. p]n soyfar as Lord Lyndhurst’s dictum
in illary v. Gay has been regarded as sup-
porting such an action, it is here Adlre(zl]y re-
pudiated. But the doctrine maintained is, that
force to the person of the tenant in possession
is not justified by entry under title, becayge by
relation such an entry is affected by the vio-
lence which followed it, and is illegal and void.
And yet after such entry the tenant has not
rightful possession enough to sue his lessor in
trespass gu. ¢l, for his entry, although he
could have maintained that action againgt a
stranger. The lessor's entry is, therefore, at
once unlawful and yet not actionable, an injury
to the tenant for which he nevertheless capnat
sue. How it can be at the samne time unlag ful
and justifiable is not attempted to be explained

Nor does this anomalous doctrine derive
mere weight of authority from this case. The
opinions of the three judges who decided it gre
quite balanced by the judgments of the gis-
senting judge, and of Barons Parke and Alder-
son. For the rulings of these latterjudges at
Nisi Prius in this case were not hasty enynci-
tions, abandoned when controverted by 5 high-
er court, by were reasserted by thhem}; with
distinet emphasis, in the next caze which arose
—Hurvey v[ Drydges, 14‘M L &EW, 437—Parke,
B., laying down the law in the broadest map.
ner in these words: * Where a breach of the
peace has been committed l_)y a freeholder,
who, in order to get possession of hig land,
assaults a person wrongfully holding posses-
sion of it against his will, although the free.
holder may be responsible to the public ip the
shape of an indictment for a forcible entry, he
is not liable to the other party. 1 cannet gee
how it is possible to doubt, that it is a perfectly
good justification, that the plaintiff wag in pos-
session of the land against the will of the de-
fendant, who was owner, and entefed upeon it
accordingly, even thoush in so doing a breach
of the peace was committed.” Alderson, B.,
added, “‘may a freeholder lawfully enter on
his own premises with any degree of force ? 1
have still the misfortune to retain the same
opinion that I expressed in Newton v, Har-
land.” A plea of liberum tenementum was
accordingly held a good answer both to tres-
pass qu. cl, and for expulsion also, The
amount of force did not appear; but even if
there were no actual force, and these state-
ments of law went beyond the facts of (he case
before the court, they must now be considered
conclusive, as the language of Parke, B., has
been adopted in terms as a controlling autho-
rity in a late and parallel case where actual
force was used, arising in the same court that
decided Newton v. Harland : Blades v, Higgs,
10 C. B. N. S. 718, 721.

The language of Parke, B, is, it will be geen
not limited to a denial of the anomalous doe-

“rine of forcible entry by relation, propounded
by the court in Newton v. Harland, byt
broadly lays down the right of entry by force,
-and its competency to confer a legal possession
and consequent right to expel by force; and

the decisive adoption of this hroad proposition
by the court in Blades v, Higgs is conclusive
as to the position of the English law on this
point at the present day” But without dis-
posing of the questions involved in this inquiry
merely by referring to this latest decision, we
find that the cases prior to this and since HHur-
vey v. Brydges have reaffirmed with equal dis-
tinctness the positions taken by the earlier
cases first stated, and ag distinctly have denied
the authority of Newton v. Hurland.

The doctrine asserted in this latter case and
in Hillary v. Gay, that the presence of the
tenant restricted the lessor from using force
was effectually disposed of by Davison v. Wil-
son, 11 Q. B. 890, where title was held on
demurrer a sufficient plea to trespass gu. cl.,
for entering, &c., “with a strong hand” on
the tenant’s possession in such » manner as
to constitute an indictable offence ; and even
more decisively by Burling v. Read, ib. 904,
where the same plea was held good to tres-
pass, gu. ¢l. for a forcible entry made on the
possession of the tenant, and for destruction
of the premises, and a plea of molliter manus
to a count for assault for the forcible removal
of the tenant. In Dapis v, Burrell, 10 C. B.
821, the court in terms denjed the authority
of Newton v. Harland, and in fact overruled
it, holding title a good plea to trespass for as-
sault against the lessor who had re entered
during the tenant’s temporary absence, and
forcibly held him out; «ince no distinction can
be drawn between foreibly putting and forcibly
keeping out of possession, and the facts were
on all fours in the two cases. On the other
band, the sufficiency of the plea of titie net
only to trespass qu. cl. but to a count for ex-
pulsion also, unless this last was a distinct or
excessive assault, was reafirmed in Meriton v.
Coombes, 1 Lowndes, M. & P. 510; where on
the new assignment by the plaintiff of the ex-
pulsion, a demurrer was sustained, as there
was no assault; since the expulsion was only
an injury to the possession, and covered by
the plea of title; in other words that the title
or right to immediate possession gave also the
right to expel with necessary force; and in
Pollen v. Brewer, 7 C. B. N' 8. 371, where,
on trespass against the lessor, with separate
counts for assaunlt and 9. ¢l. with expulsion,
the court held the latter not maintainable upon
a plea of title, as the tenant was *“clearly a
trespasser,” and that “the landlord had a
right to enter and turn the tenant out,” and
the latter could only recover for the excessive
force under the count for assault,

In all this long line of cases not one sustaing
the action of trespass gu. el and it js distinctly
admitted not to lie by the only decision ad-
verse to the lessor's right to use force; and it
is as distinctly the resuit of authority that no
action lies for force to the person, unless this
is excessive, and the distinetion, if any, be-
tween force to the person and to the premises
—the so-called doctrine of vacant possession
—meets not the slightest countenance,

(To Le continued.)
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SIMPLE CONTRACTS & AFFAIRS
OF EVERY DAY LIFE.

NOTES OF NEW DECISIONS AND LEADING
CASES.

FRAUDULENT CONVEYANCE—MOoORTGAGE—PUR-
CHASE FOR VALUE WITHOUT NoTICE —Where an
insolvent person made a fraudalent mortgage of
all his unincumbered property to his son to
8ecure an alleged debt of $400 to the son, and a
fictitious debt of $600 to the mortgagor’s wife ;
and the son shortly afterwards transferred the
mortgage, for value, to a person who had notice
of the insolvency, and of other circumstances
fitted to awaken hia suspicion as to the bona fides
of the mortgage, it was held, that he could not
defend himself as a purchaser without notice of
the frand

In case of a purchase of a mortgage security
Tecently given op all his rezl estate by an insol-
Veot father to his son, the purchaser, if he has
notice of the insolvency, should, before complet-
ing his purchase, satisfy himself by proper inqui-
Ties, that the mortgage was bona fide.—Tolten v.
Douglas, 16 U. C. Chan. Rep. 248.

BILL TO ENFORCE DOUBLE LTABILITY OF SHARE-
HOLDERS—PLEADING—PaRTIES.—A bil! will lie
in equity, at the suit of a creditor, to enforce the
double liability of the shareholders of an insolvent
Company.

But such a bill must be on behalf of all the
ereditors.— Brooke v. The Bank of Upper Canadas
16 U. C. Chan. Rep. 249.

MAGISTRATES, MUNICIPAL,
INSOLVENCY, & SCHOOL LAW.

NOTES OF NEW DECISIONS AND LEADING
CASES.

CAVALRY TEOOP — QUARTER-MASTER — HoRrsn
EXEMPT FROM DISTRE<S —DPlaintiff was, under
Commission from the Governor General, dated
28th May, 1859, appointed quarfer-master in a
troop of volunteer militia cavalry: H.ld. that
Under the general powers conferred by 22 Vie.
ch. 18, sec. 16, the commander-in-chief might,
At the date of this commission, have appointed s
Quarter-master to be attached to a cavalry troop.
and that so long as he was serving with or
ttached to ruch troop he was an officer thereof,
84 his horse protected from distress under sec.
81 of 18 Vie ch. 77.—Davey v. Cartwright, 20
Uccep

JURORS’ EXPENSES—ARREARS DUE BY OITY FOB
BEVERAL YEARS—COUNTY NO RIGHT TO BRCOVER.
It is the duty of the county, under the act

relating to jurors, each year to ascertain and
demand from the city its proportion of the jury
expenses for that year, and unless this is done,
the accummulated arrears of several years, dur-
ing which there has been an omission by the
county to ascertain and demand any sum, cannot
be recovered.

18 Vio. cap. 100, was not repealed by 22 Vie.
cap. 100, but the provisions of the former act
were thereby imported into one Consolidated Aot
relating to juries.

Queere. as to the proper party to sue in the
0880 of assets belonging to a union of counties,
and to recover which no suit is brought till after
the dissolution of the union —Corporation of

Frontenac v, Corporation of Kingston, 20 U. C.
C. P. Rep. 49,

N

INsoLvency —ArPEAL—PRrACTIOE.—Seo. 27 of
the Insolvent Act of 1865 (29 Vic. ch. 18) does
pot enahle the creditors of a deceased person to
put his executors or administrators into insol-
vency in their representative character.—In re
Sharpe, an Insolvent, 20 U. C. C. P. 82.

INDICTMENT — CUTTING TIMBER — STATEMERT
AND PROOY 0F PROPERTY— VARIANCE —Where an
indictment charged aefendant with procuring cer-
tain persons to cat trees, the property of A., B.,
snd C., growing on certain land belonging to
them, and the evidence shewed that the land
belonged to them and to another as teunants in
common: Held, that a conviction could not be
supported.— Regina v. Quinn, 29U C. Q B. 168.

ONTARIO REPORTS.

CHANCERY.

(Reported by ALEX. GravT, Esq., Barrister-at-Low,
Reporter to the Court.)

Dunror v. Tae TowxsHIP OF YORK.

Municipal corporation—Compensation to mortgagee for land
taken jor highway —Dedication—User.

Land which had been mortgaged by the owner, was taken
Ly a township council for a road, and the compensation
having been ascertained by award, the corporation paid
the amount to a creditor of the mortgagor, by whom it
had been attached :

Held, that the mortgagee had the prior right; that his
mortgage being a registered mortga%e, the corporation
must be taken to have acquired the land with notice of
it; and that the mortgagee was entitled to recover the
amount from the corporation with costs. 1i

In & new country like Canada, user of aroad by the public
:an nt?lf to be too readily used as evidencet'of an ‘* intention’

e part icate i
part of the owner to ded b . C. R 216.)

Examination of witnesses and bearing.

Mr. Strong, Q C., and Mr. Barrett, for the
plaintiff,

Mr. Blake, Q (3., and Mr, Bain, for the defen-
dants, The Corporation of York.

The bill was pro confesso against the defenlant
John A. Scarlett, the mortgagor.
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SrraGGE, V.C —Apart from thg question raised
by the municipality, that the piece 9f land be-
Yonging to John A. Sc«lrlclt: and which he had
mortgaged to the plaintiff with other land adjoin-
ing, was and had been dedicated to the public
before the passing of the by-1aw establishing it as
prrt of a public highway, I think that section
326 of the Municipal Institutions Act, C§ U C.
ch. 54; entitles the plaintiff to a decree. The
section runs thus, *‘all sums agreed upon or
awarded in respect of such real property ghall
be subject to the limitations and charges to which
the property was subject ” Here was real pro-
perty taken; and ‘‘such real property” g4 s
referred to, and it was rubject to a charge, the
mortgage to the plaintiff  Money was awarged
to be pnid in respect of it. and that money i¢
made suhject to the same.clmrge. The muuici-
pality instead of paying it to the mortgagee, of
bolding it to answer his charge. pmq it to g cre-
ditor of the mortgagor, under certain garnishee
proccelings. If the mortgngee was entirled te
it, the municipality mnde this payment j,, jts
own wreng, a8 I thought and held in Furquhm'
v. The City of Toronto, 12 Gr. 191,

Then, if the mortgngee was entitled, cap the
municipality for any reason say, that the pay-
ment they made Was & proper payment, or a
pryment to be excused as against the Mortpagee
The mortgage was registered. n'"d registry is by
the law made in equity to constitute notice to ail
persons claiming any interestin the lands gom-
prised in the registered instrument, Subsequent
to the registration. It is contended thay yhis
applies only to persons claiming under the party.
pot to those claiming by paramount title, As-
suming it to be so, the mnoicipality, at any rate,
do not claim by paramount title. " Their 1iyl is
derived through the same party as is the tigle of
the mortgagee. Itis trae that, for public reasons.
the assent of the party was not requisite ; still,
the municipality were in law grantees, and the
owner of the land taken, isin such cages, grantor
in invitym of the land taken. The municipality
cannot take by title paramount, when under the
statute they pay to the owner the price of the
1a0d they get, which price may be fixed by ngree-
ment between them They are purchasers from
the owner, aud acquire title from or throurh him H
and in no proper sense hold by title paramount.
I thivk the registration was notice to them of the
plaintiff’s mortgage,

Tt is further contended, that if the claim for
compensation had been made by the mortgagee,
the municipality might have made other objec-
tions besides those made by them to the claim of
the mortgagor, ¢ g., that they might say that
the road being kept in repair by the corporntion
was & benefit to the owner The &tatute fixes
the principle upon which compensation is to be
made: it is for any damages necessarily regylt-
ing from the exercise of the powers of the muni-
cipality ¢ beyond any advantage whieh the
claimant may derive from the contemplated
work ” Tt was the duty of the Mmunicipality to
concede nothing to the mortgagor, and I engnot
hear them eny that they did concede angthing,

wr that they might l}nve done so. T}mt which it
i suggested they might have urged in reduction
of compensation, or as an element of considern-
tion in fixing the price, I ought to assume that
they did urge. 7There cno really be no reseon

for two scales of compensation; for this reason
among others, that it is the owner and he alone
that is compensated; for it is he thut s com-
pensated whether the mouey passes directly into
his own hands, or goes to reduce his debt to a
third person.

Apartfrom the express ennctment. the principle
upun which compensation is allowed shews how
just it is that the price to be paid should he sub-
Jject to the charge upon the land. The comven-
sation is measured by the dimiuuntion in value ;
and 80 unless the charge upon the land were
made a charge upon the compensation, the
security would be impaired, at the expense of
the chargee.

It is not mecessary to consider whether the
municipality was right in dealing with the mort-
gagor alone in fixing the amount of compensation
to be pnid  The mortgagee dies not seek to
disturb what was dane in that respect. Suppos-
ing bim to bave been entitled to intervene, he
may waive his right; and adopt what was done,
and he is willing to do so It cannot lie in the
mouth of the municipality to sny that they dealt
bebind his back with that in which he had an
interest, and that for that reaxon, his position
shall be worse than if they had given him an
opportunity to protectit e now acquiesces,
thinking prohably that his interests were pro-
tected sufficiently by one who had a common
interest with himself, and it cannot lie with tke
municipality to open the matter

There is hesides really nothing to open.  The
moment the sum was awarded it was in the
hands of the municipality impressed with a trust
in favor of the morteagee, and it was so when
paid away by the municipality It is in princi-
ple the case of a purchaser paying his purchase
money to the mortgngor instead of the mortgagee
with a registered mortgage : with this difference
that in the case of an ordinary purchaser the
Innd remning linble, while in the case of the
municipality it is the purchnse money that is
made liable, the land itself becoming public
property.

The other position taken by the muuicipality,
that the land was already dedicated ; and so was
already a public highway. is a peculiar one, It
is that the land was alrendy what they by solemn
acts professed to make it. Their by-law is enti-
tled, *“ A By-law to open and establish a Publio
Highway in the Township of York.” and the
enactment i3, “that & vew line of road from
We ton to Dundas Street in the Township of
York, surveyed and lnid out hy Messrs. Dennis
& Gossage, provincial land sarveyors, known and
described as follows,” then follows & description
of the line of road, such line running througb,
among other lots, those comprised in the plain-
tiff’s mortgage.

But assuming it to be open to the municipality
to shew that the land comprised in the plaintiff’s
mortgage had been in fact dedicated to te public

- by the mortgagor before the making of his mort-

gage, or by a former owner, T am of opinion that
the evidence fails to establish any dedication.
Dedication is, as has been often observed, &
question of intention. User by the publie,
acquiesced in by the owner of the land, may be
evidence of such intention; as wag said by i.ord
Wensleydale, then Baron Parke, in Pool v. Hus-
kinson, 11 M. & W. 830, ¢ there must be an

-
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animusx dedicandi of which the user by the public
is evidence and no more; and a sing'e act of in-
terruption by the owner is of much more weight
Bpon & question of intention than many acts of
enjoyment.”

There was for many years a line of road run-
ning through private properry; the road ran
from Dundas street to Weston, as does the road
establiched by the by-law of the Township of
York, but unlike the road established by the
township. the whole of which runs through the
township. this old road ran partly in the town-
ship and partly (the greater part) in the town-
ship of Etobicoke. The oid rond as well as the
New ran across lots 6, 7, & & 9, in York; lots
7 & 8 are those comprised in the plaiotifi’s
Mortgage. The whole line of the old rvad ran
through the property of Mr. Johu Secarlett, the
father of the mortgagor, with the exception of
one lot adjoining the village of Weston.  This
old rond was in existence some forty years ago,
and has been used by the pubiic e¢ver since, uo-
less di-continued upon the opening of the new
Toad: but though used by the public it is evi-
dent that such user was permissive only and with
& continunous claim of owner-hip hy Mr. Scarlett.
Mr, Scarlett had several scns, four at any rate,
and appears to have apportioned the greater part
of hig large property amoug those sous from
time to time; witheut. however, at first giving
them title : and retnining the control of the rond
throughout the whole of the property uutil at
all events, he gave them title. He placed bis
gon. the mortgagor, upon lots 7 & 8 some twenty
Years ago. and afterwards did considerable work
in planking avd in excavation upon the part of
the rond running through those lots. When he
gave him o title to them does not appear. The
Mortgage was made in November, 1£60, and it
ay he assumed to bave been hefore that time.
According to the evidence of Mr Wm Gamble,
Who knew the road intimately from 1835 to 1854
% toll-gate was placed upon the road by Mr.
Scarlett, the father, about 1854 or 1835 ; before
that Mr. Gamhle says the road was always a
Private rond for Mr. Scailett, the father. and for
is sans; and that the public were absolutely
excluded as Mr. Gamble explainsg, for he says
that when he first kuew it it was travelled by
the public. but he adds that Mr. Searlett would
Bot let them go through unless it served his pur-
Poses: and he says, ** [ know of my own kuowl-
edpe that he stopped people on it and sometimes
tarneq them back ;” and he adds that there
Were pates ncross the road as far back as he can
Temember to prevent cattie from straying along
e rond, and that these gates also prevented
Peapls from travelling along the road. Another
8entleman speaks of the toll-gate as put up at
% much earlier date, he thinks about 1843, and
And he iy probably right, as he compounded with
Mr. Searlett for the toll.
The date of the erection of the toll-gate is
n“‘, material. The first gate in York was on lot
s it wag afterwards removed to lot 9. Several
N Mtnesses were examined : they differ somewhat
“n3to dates. and as to sume minor circumstantes.
"ey certainly do not prove any dedication by
T. Scarlett, the father; their evidence upon
it € whole i quite agaiost it,.and T hardly think
d ¢an he reriously contended that there was any
tdication by bim. But it is coutended that

ever since the removal of the toll-gate from lot
8 some fifteen or twenty years ago, the son, the
mortgagor, has allowed the public the uundis-
turbed use of a line of road through his proper-
ty s and that this is evidence of an intention to
dedicate. What would be the proper view, if
this Were not part of a line upon which toll was
being actually collected. it is not necessary to
say; but the fact of its being a part of such jine
wakes it impoesible to regard it as dedicated. As
long as the title remained in the father, and as
long as he retained control over the line, he
took toll fur passing along the whole line, and
be certninly dedicated no part of it.  When the
mortgagor acquired title is not shewn. It may
bave been nny time before November, 1860 ; but
suppose it to bave been at an eavlier date, and
that be had g right to close the line ; and allowed
its use by the public. still the character of his
conduct would be not that of a dedication to the
public, but of permitting the 'ine to continue to
run throuph his land as a feeder to the vest of
the'lme There i8 no room to iufer an animus
dedicandi from guch a course of couduct. )

As further evidence against dedication, is the
fact that this line of road had been kept in
repair hy the proprietors of the rond and that
no Public mouey or labor was expended upan it,
a fact that was commented upon as against the
fact Of dedieation hy Lord Denman in Davies v.
Stephens, 7 C. & P. 571

Lmay add that in a new country like Canada
it would never do to admit user by the public toe
rendily as evidence of an intention to dedicate.
Such user js very penerally permissive. and
allowed in a neighbourly epirit, by reason of
access to market or from one part of a township
to #D0ther, being more easy than by the regular
line Of road. Such user mny go on for a num-
b r of years with nothing further from the mind
of the owner of the land. or the minds of those
usitg it as a line of road, than that the rights of
the owner shouid be thereby affected.

I have dealt with the guestion of dedication,
though I douht very much whether it was open
to the township to raise it. If upon the award
being made the sum awarded was impressed with
a trust in favor of the mortgazee, I should in-
oline to think that the township could not go
pebind the award: but this point was not ruised
by the plaintiff’s counsel : aud I have theught it
petter to dispose of the question of dedication
as Well as of the question of title to the money
awaided.

A question wns made as to the quanfum to
which the piaintiff is entitled, supposing him to
be entitled to s mething. The sum awarded
appears to have been, partly in respect of the
value of the land taken, simply as so much lnnd
at 80 much per acre, and partly by way of com-
pevsation for road work. excavation and plauk-
ing done upon the line of road ; aud it is conten-
ded that the mortgagee is only entitled to the
former. I do not agree in this. In the first
place, the evidence leads me to think that tbe
planking and excavation were the work of Scar-
lett, the father, and consequently upon the land
at the date of the plaintifi’s mortgage; but if
not 80, the mortgagee is entitled not to the bare
Innd merely, or to the land as it stood at the
date of the mortgage, but also to any lmprove-
ments made by the mortgagor since ; to the
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benefit of anything done that has enhanced the
value of the land. The compensation under the
statute is for damages resulting from the taking
of the tand: the award therefor must be taken
to be for so much as the property of the clniuy
ant was thereby reduced in value: to apply it
to the case of a mortgagee, 80 much as his
curity was impaired.

* It n{)pears. gowever. that some deductions
were made from the gross sum awarded ; the
award beng that each party should pay one half
of the ¢nsts of the arbitration and award. The
whole eost of this was ®160. The sum payable,
therefore, was $520 ; and that, the p aintiff is in
my judgment entitled to clnim from the township.
with interest from the date of the award, or
whenever it was made payable. The award is
not among the papers pit in.  The decree will
be for the plaintiff, with costs, to be paigq by the
township.

ELECTION CASE.

{Reported by HENRY O'BRIEN, EsQ., Barrister-as.1 g0, )

Rea. Ex REL. MCGOUVERIN V. Lawyop,
Quo warranto summons—Forfeiture of seqt,

A summons in the nature of a quo warrario, under the
Municipal Act, is not an appropriate proceeding to un-
seat a defendant who has forfeited his seat by an act
subsequent to the election, the election having been Jogal.

[Chambers, March 8, 1870, Mr, Dajzon.]

This was a summons in the nature of 4 quo
warranfo under the Muonicipal Act, complaining
of the election of the defeudt}nt. as Reeve of the
Municipality of the Township of Alfred, in the
County of Preseott.

The facts appeared to be, that the defendant
filled the office of Reeve for the year 1869 . that
at the election which took place on the 8rd Japu-
ary last. the defendant was again elected, and ac-
cepted office, and afterwards, on the 24th Janaary
last. was convicted before two justices * fop ghat
he thie said George Luwlor, did on the 21gt day
of December, 1869, at the Township of Alfred
aforesaid. sell and barter spiritunus liquors with-
out the license required by law,” and he wa®
fined $20 with $5 costs.

Mr. Clarke (Cameron & Smart) for the relator.
claimed that the defenda +t should be unsested.
the defendant having forfeited big seat under
82 Vic. (Ont ) cap 82, secs. 17, 22, 25,

W. 8§ Smith shewed cause, contending that
the act d:d nut cover a case where the election
or qualification of the defendant wag not called in
que~tion, but only matters subsequeunt thereto ;
and he allegd matters against the cuaviction not
necessary to be noticed here.

Mgr. DaLtoN —The only cause alleged by the
relator for unseating the defebdant is the above
conviction.

This proceeding, in the nature of 4 quo war-
ranto summons, is entirely statatory, = Segtion
130 of the Municipal Act contemplates the case
of the validity of the election being contested. gud
sec. 131. which prescribes the proceeding for the

™ trial, eaacts, that if the relator shows by affi-
davit to the judge reasonabla groands for vyppos-
ing that the electivn was not legal, or, was not
conducted according to law, or, that the pergon
declared elected thereat was not duly elected, the

judge shall direct a writ of summons in the
nature of & quo warranto to be issued to try the
matters contested; and, throughout the subsec-
tions of sec. 131, the language is consistent. It
is said in subsec. 9: The Judge shall in a sum-
mary munner upon statement and answer, without
Jormal pleadings, hear and determine the validity
of the election.

Now from the time of his election and accept-
ance of office to the 24ty January, the defeudant
properly filled the office, because, 1st, the elec-
tion was legal ; 2nd, it was conducted according
to lnw, and 8rd, the defendant declared elected
thereat was duly elected. The election was
therefore valid. but by his conviction on that
dny it is alleged that the defendaut forfeited his
office, which till then he had rightly held. By
the 17th sec. (Statutes of Ontario), 32 Vic. cap.
32, itis provided * If any member of any munici-
pal council shall be convicted of any offence
under this Act, (which this conviction is), he
shall thereby forfeit and vacate hisseat, and shall
be ineligible to be elected to, or to sit or to vote
j; any muuicipal counoil for two years thereafter,

c b2l

Whether such a case would, or would not, be
within secs 120,124 & 125 of the Municipal Act,
no doubt che law affo.ds an appropriate remedy,
but the present proceeding is, by express lan-
guage of the Act. ns it seems to me, coufined to
cases which exclude the cause now alleged, as
an ohjection agninst the defendant's election.

Judgment should therefore be for the defen-
dant, with costs.

Judgment for defendant with costs.

PRACTICE REPORTS.

IN rE PorTer anp Knarp.
Arbitration — Notice of meetings — Proceeding ex parte —
Duty of Arbitrator and dominus litis.—Costs.

Held, 1.—That before an arbitrator undertakes to proceed
ez parte, he should satisfy himself by proper evidence
that necessary notice of the appointinent has been served,
80as to enable the party notified to appear, and in case

of non-appearance, it should clearly be shewn that such
absence is wilful,

2. That the party acting in the prosecution of the arbitra-
tion ought to take care that all proper notices are served
on the opposite party and shouid beable to shew, if he de-
sires to proceed ex purte, that the other party has been
properly notitied, and that he wilfully absents himself;
nor should the arbitrator proceed ez parte unless the
notice conveys the information, that the arbitrator will
proceed ex parte if the party served does not attend, nor

should he so proceed, if a reasonable excuse for his ina-
bility to attend i given.

A party, therefore, who had not fulfilled his duty in this
respect was ordered to pay costs, and the case was re-
ferred back,

{Practice Court, Hil. Term, 1870, Gwynne, J.]
O’ Brien for Kuapp. hereafter called the defen-
dant,o: tained a rule nisi,calling upon Potter here-
after called the plaintiff to shew canse why the
award made in this cause should not be set aside,
and vacated upon the following, amung other
grounds,viz: —Oun the ground of misennduct of the
arbitrator:  1st. In having proceeded with the
said reference and heard evidence on behalf of
the pliintiff in the absence of the defendant and
without notice to him, and without giving notice
to the defendant of the time, if any, fized fof
proceeding with the said reference. and withl}“‘
giving said defe.dant an npp rtunity of examin-

ing the remainder of his wituesses, or being hear

e csonse <
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o the examination of the witnesses of the plsin-
tiff before said arbitrator. subsequent thereto
and, because the suid arbitrator exceeded his
Anthority under the submission in having nssessed
the costs of and incidental to the award, and
ordered payment of the snme.

The rule was founded mainly upon an afidavit
of the defendant, and one Heuderson.

J. B. Read shewed cause. and filed four affida-
vits, namely, of Mr. Geo. Whates, McCrea, the
Plaintiff himeself, and one Chase. He contended
that the award should stand, the fault, if aoy,
baving heen that of the defendant

O'Brien contra cited McNulty v. Jobson. 2
Prac. Rep. 119; Waters v Daly, 1b 202; Wil-
liams v. Roblin, 1b. 234 ; In re Manley et al., Ib.
354; Russell on Awards, 179, 191, 199, 207,
655 ; Gladwn v. Chilcote, 9 Dowl. 550  The
wain fucts of the case appearin the judgment of

Gwyyxe, J.—It appears from the affidavits
that yeither plaintiff nor defendaut bad any per-
8on attending the arbitration for them as couusel
Or attorncy, but that they acted each as his own
Coungel.

Now from these affidavits T am to say whether
I am satisfied that the defendant wilfully abstain-
ed from nttending the arbitration, although he
bad wmple notics of its several sittings. and,
®hether the circumstances established by his
Affidavits shew that the arbitrator was justified
In praceeding ez parte, or whather the arbitration
Was conducted in any part in the absence of the

efendant, without his baving had that reason-
8ble notice of the proceedings which he was en-
titled to. and without which the arbitration weuld
¢ divested of its jndicial character, and the
%olemn duty of adininistering justice between
Parties be degraded into a farce.

I tuke it to be sufficiently established that the
Arhitration opened on the 28th May. which day
the avhitrator says he formally appointed, by an
Sppointment endorsed on the boud of suhmission.

Y reference to this bond, which was filed on the
Mation to mnke it a rule of court, I find that
18 je g0, the appointment being dated the 22nd
May for Friday the 28th May. aud signed by the
Wrhitrator.  Upon the 28th May. it appears that
e plaintiff’s witnesses were examined,but wheth-
T his case was closed upon that day, or upon the
th Jure, does not appear; however, there is no
%mpluint made of any of the proceedings of the
Toth Muy  Referring again to the submission,
ud an endorsement thereon, also signed hy the
®rbitrator in these words: **adjourned till Fri-
1y, June 41h, by congent of parties, J Higgins,
thitrator.”  So far the proceedings appear
“ulur, aud to have been as represented by the
Elendant

II_prm the 4th June, then, I take it that the
Oa‘"tiﬁ"s case was closed, .f it was not closed
0“ the 231k, and then the defendant’s case was
Pened by the examination of Henderson. Now

® suhstance of defendant’s affidavit and Hen-
€T%0u’s i3, that the arbitration upon that
h:y- broke off without Hen:erson’s evidence
‘nv’"g been cloged and while the defendant had
‘m‘jlhl-r witness named Buck, present to be ex-
Mh‘t“‘d ¢ that there was no adjournment to nny
ut;.r dny : and. that defendant left, informing
- the plaintiff and McCrae that he would ex-
shoUa notice of the mext mecting, whenever it

vuld be appointed. All the affidavitsin reply

state, on the contrary, that not only was Hender-
sou's.exnmm:uion completed, but also his cross-
examination ; and the clerk swears that it was
taken down in writing, and when 8o compieted
was signed by Henderson. Now upon thix point,
which certainly was a very material point, it
would have been very easy, if this were true,
for the examination so taken and signed to
have been produced ; it would no doubt have set-
tled one poiut upon which there is n very grave
contradiction ia the affidavits filed by the res-
pective parties.

Then again, the affidavits in reply. concur in
saying that there was an adjournment made on
the 4th June, s fter the close of Henderson’s testi-
mony, to a fature day. The arbitrator, McCrea,
and Chase, stating that day to bethe 11th June,
and the plaintiff stating it to have been until the
18th of June. This may be a clerical mistake, and
yet in view of what I am about to advert to it
may nol.  The arbitrator swears that he made a

formal adjournment to the 11th; McCrea uays

that the adjournment was mnde unto the 11th
June, and that he actel as clerk and noted all
the adjournments Now referring to the sub-
mission npon which the first appointment and
adjournment are endorsed, [ find no adjournment
upo" the 4th June endorsed at all, but under the
adjourament #o the 4th Juue. I do find an entry
of A0 Adjiurnment. which is erased. and which is
in the Wordg follrwing : ** adjourned June 11th
to Fridny next, J. Biggine.” and the Friday fol-
1owing the 11th June was the 18th June. which
is the day mentioned by the plaintiff as the date
of the adjournment from the 4th June, 8o that
there may be some colour for something having
taken Dlace at some time relating to the 18th
June, the dny named hy the ptaintiff; but why
is this erased, and why, if the arbitrator did
make the formal adjournment which be eays he
he did on the 4th to the 11th, does not that ap-
pear 0n the submission where the other entries
of apPintment ard adjournment, of which there
is no dispute. do appear.

Agnin, if. as McCrea says, he noted down the
geveral adjhurnments, the production of the mi-
nate kept by him would have been very material
upon 8 boint as to which also there is such grave
contrndiction in the affidavits.  Then aguin. the
arbitrator swenrsthat what the defendantsnidupon
the alleged adjourcment to the 11th being made
upon the 4th June was, ¢ that he did not think he
would attend, that T might go on whether he was
present or not. that he had no further evidence
to pUt in.”  McCrea states it in somewhut gimi-
lar terns, namely, - that ke did not think he
wauld attend as he had no more evidence to affer,
and it was of no use coming, and that the arbi-
trator might proceed in his absence’”  The
plaintiff swearg that the Jefendant stated ¢ that
he wou'd not attend again, that there was no use
as he bad no more evidence to put in, and the
arbitrator might go on with the hearing ” Chase
gtates it ng the plaintiff does, that defendant snid
s thnt ke would not attend as he bad no furtber
evidence to uffer, and that he did nat think it any
use” Now. was Buck there or not in attendance
to be eXimined as a witness by defendant. He
swears he was, and no allasion is made to thig
fact in any of the nffidavits filed by the plaintiff,
but, assuming that the defendant said what is
sworn to by the arbitrator and McCrea, that he
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did not think he would attend; or even what is
gworn by the plaintiff and Ch.ase.‘ ¢ that be would
pot attend, that he did not think it of any use” I
do not think then an arbitrator in the conduct of
a judicial proceeding is justified from such Jan-
gunge to proceed ex parte, bebind the back of one
of the parties, without seeing that he had l{:\d
notice of the further prgceed.mg:,. 80 ‘a?] to ﬁlv?

i opportunity of changing his mind, and o
Ex‘xrlrllxri:g mr;}x)'e \vimeysses if be should thin!( fit, or,
of being present at least wl{en other witpesses.
if any. should be called by his opponent, and of
pressing his views equally with his opponent be-
fore the arbitrator, if that e'hould have heen the
purpose for which the meeting was to be held.

Then, the next point is, had xi.le defendant any.
and if any. what notice of the intended proceed-
ing upon the 13th. and had the arbitrator any,
and if any, what evidence of his hzmng had s“c_b
notice before he proceeded to_m}m further evi-
dence upon the part of the plaintiff.

The arbitrator swears that he directed McCrea
to notify both parties of the intended meeting,
that he knows that McCrea did so by sendivg
potice to plaintiff and defendant; he says he
knows that McCrea did so, but he gives yme po
means of testing the correctness of his knon‘)edge-
If he knows that McCrea seut the requi-ite
notice he must know what infurmation the yotice
contained, and how it.wns sent ; but he says
nothing in his affidavit upen either of these
points. Then McCrea swears thathe sent notices
as directed by the arbitrator, b‘ug. he does not
say how he sent them ; and this is in apgwer to
an affidavit of the defendant, that he lives only
two miles off, and that he never received any
such, or any notice. McCrea without saying hoW
he sent the notice, contents himself with snying
that he sent one to defendaut, and that he beljeves
he received it, but he gives me no meansg of jndg-
ing of the foundation for his belief, or, whether
it should out-weigh the affidavit of the defendant,
who swenrs that he never received it. The arbi-
trator, indeed, swears that the defendant acknow-
ledged to him that he had received the notice.

Now the defendant in his afidavit swears that
after he had heard of the award being made, he
remonstrated with the arbitrator for having pro-
ceeded in his absence, and without baving givend
him notice of his intended sitting of the 11th
June ; and that the arbitrator replied, that be
regretted he had not had notice, but that be
could not open the matter, and that he had taken
advice upon the subject. Now did this occur oF
did it not ? it is sworn that it did, and the arbi-
trator does not deny it. If the allegation of the
arbitrator is intended as a denial of the gtate-
ment in the defendant’s affidavit, itis a balg way
of denying a very precise and material averment ;
and if being uncontradicted I am to take the de-
fendant’s statement in this particular to be true,
how am I to understand the arbitrator’s reply to
the effect that he hn{i nctefi under advice, upon
a point relating to his having Proceeded ez parte
without giving sufficient notice; if he had, then
the defendant’s acknowledgf_n?nt that he had re-
cewved the notice, orif the arbitrator, as he swears,
. knew that it had been sent in time; ascuming it
even to be true that the dgfendant_ did, as the
arbitrator swears, at some lime acknowledge that
be hud received a potice for thg meeting of the
11th, the statement of the arbitrator upon that

_that he knew that afte

point is loose enough to be consistent with the
fact that the acknowledgment was made after the
conversation alluded to by defendant, and that the
nétice had been so carelessly sent, or sent so
late that he did not receive it until long after the
award was made, and when it was too Inte to be
of any use  But, looking at the preciscness of
the affidavit of the defendant upon thig point.
and the vagueness of the affdnvitx in veply. T am
compelled to adopt the affidnyit of the defend-
ant that he never received one’; and T am left in
doubt whether any was ever sent. or if xent,
whether it was sent in such & manner a~ to pre-
sent a reasonnble expectation that the defendant
would receive it in time.

But further, an arbitrator who acts in the
character of a judge, before he underinkes to
proceed ex parte, should satisfy himee'f hy some
proper evidence, that the necessary notice not
only had been zent, but delivered x0 s 1o enable
the party notified to appear, and there is no sug-

gestion that the arbitrator required or calle! for

any such evidence before he enteved upon the ez
parte examination of the plaintif°’s witnesses on
the 11th June.

Granting that the defendant may have had no
further evidence to eall, though he sweass to the
contrary, what right bad the arhitrator to su ppose
r his evidence was closed
further evidence woul®be received frm the plain-
tiff. without the defendant having notice of that
proceeding  The plaintiff indeed swears that the
defendant knew that the nlaintiff would require
to call witnesses to rebut Henderson’s evidence.
How must the defendant have Anown that? the
plaintiff does not pretend that he communicated
to the defendant his iutention of cxlling such
evidence, and even though the defendant might
be content to be absent nt any ‘uture meeting,
a8 all his evidence had been given. that reason
for his ahsence will scarcely account for its heing
supposed that he should not attend if the plain-
tiff should be permitred to ndduece fresh evidence.
when we find him attending regniarly while all
the previous testimony was beirg taken,

In arbitrations, it is, in my op'uion, the duty
of the party acting in the prosecution of the arbi-
tration, whether he be plaintiff or defendant, to
take care that all proper and sufficient notices
are zerved upon the opposite party, and it is the
duty of the arbitrator, before he proceeds ex parie.
to satisfy himself by sufficient evidence that such
notices have been given. DBefore an arbitrator
is justified in proceeding ex parte, he ought, in
my opinion, to have before bim the olearest
evidence thnt the party not attending is wilful-
ly absenting himself; and, when a question arises
before the court as to whether an arhitrator has
or hasnot been justifiedin proceeding ex narte, it i8
incurbent upon the party wha di-l procwed hefore
the arbitrator, to adduce evidence shundantly
sufficient to satisfy the court that the party ab-
senting himself bad full notice of t}e meeting of
meetings from which he was yhaent, so as t0
enable the court to see clearly whether the ab-
sence was wilful or excusahle, and whethoer the
arbitrator was or-was not justified in procecding
in his absence. A very strong cuxe indved should
be made to justify an aibityator in so procesding
and it inight be well perhaps that it shonld he
establizhed as a rule, that wo nutice wou'd juse
tify such a preceedivg ua.ess it should convey
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the informntion that the arbitrator will peremp-
torily proceed ex parte 1n case the party served
with the notice should not attend, and the party
gervine it should. and even in such a case, the
arbitrator should not proceed ez parte if the party
served should, before the day of meeting, com-
Municate to the arbitrator & reasonable excuse
for his inability to attend.

Iu this caze. T must say that I am not satis-
fied that the nhsence of the defendant was wilful
There i~ reason, I think, to doubt thut it was
even neglicent. [ am not satisfied that the
Watters contnined in the affidavits filed upon the
Mation have been dizplaced by the affidavits in
reply, so as to place the defendant in the
Position of having committed a wilful default;
and I do not think that a sufficient case is shewn
1o have justified the arbitrator in proceeding in
the junnner in which he did, ex parte. Whatever
may be the merits of the case, I cannot say that
those due precautions have been observed which
alone could justify judicial proceedings being
taken or continued ngainst a party in his absence.

I have come to this conclusion upon a careful
Perasal of the several affidavits, and a consid-
eration of the abstract principles of justice, with
which all who are counversant with the conduct
?f' proceedings in courts of justice are fami-
liar, without seckingfor decisipus in like cases,.
although I doubt not that if it were necessary,
8bupdant authority enn be found to support the
Conclugion at which I have arrived.

As 1 do not think that the arbitrator’s conduct
Wag wilfully improper, but that it proceeded
Tather from ignovance of the judicinl duties
of upn arbitrator. the rule will be to refer the
Watter 1 sk to the mibitrator, with such enlarge-
Ments as may be vecessary.

T think the plaintitf wust pay the costs of this
8pplication. 1t was his duty to see that the en-
argements were properly made aud notice
Yervod. hefore he ealled upon tbe arbitrutor to

Proceed ex parte.

——
—

ENGLISH REPORTS.

GrLapwEiLL v. TURNER.

Bill of exchange—Notice of dishonuor-—Reasonable
duspatch.

The holder of a bill of exchange is excused for not giving
Tegular notice of its being dishonoured to an indoreer, of
Whose place of residence he is ignorant, if he use reason-
able diligence to discover where the indorser may be

ound, and in subsequently communicating with him
[18 W. R. 317.]

. This was an action on a bill of exchange tried
b the last sittiugs in Middlesex, before the Lord

lef Baron, when a verdict was recorded for the

Plaintigy,

o Mr. Cole, Q. C., now moved for a rule ealling

o the plaintiff to show cause why a nonsuit

e nat he entered on the ground of no due

"!"l‘e of dishonour of the hill having been given

 the defendant.

U appenred that the bill in question hud heen

w wn by the defendant on F. Welsh at three
Ouths. It was nccepted by Welsh, and iudorsed

li{f im to Smith, who again indorsed to the plain-
. The bill becsme due on Fridny, the 17th

“:Nemb"’ and it was on that day presented hy
® plaintif to Welsh, but dishonoured. The

“drg,

plaintiff called on Smith on the 17th, but did not
succeed in finding him. He was ignorant of the
defendant’s address. Between five and six p.m.
on Saturday, the 18th, the plaintiff agaln called
upon Smith, and learnt from him the defendant’s
address. The plaintiff then sent a letter to the
defendant containing notice of dishonour of the
bill, but as the letter which was placed in a pillar
box Was ndt posted until after eight p.m. in the
same evening, it was too late for that night’s
collection of letters, apd did not reach the defen-
dant until the course of the following Monday,
bearing on the envelope the London poetmark of
that morning. The plaintiff and defendunt both
resided in London.

The learned counsel in support of the motion
gontended that the ignorance of the plaintiff of
defendant’'s address up to five p.m. on the 18th
did not relicve him from a charge of unreasonable
pegligence in failing to notify the defendant of
the bill on the day next to that on which the bill
was dishonoured.” He cited Byles on Bills, 7th
ed. 244; Bateman v. Joseph, 2 Camp. 461, in
support of his contention. .

Per Curiam.*—The rule must be refused.
Unless the holder of a bill, contrary to the dictum
of Lord Ellenborough, is bound * omittis omnibus
aliis Negotiis,” to devote himself to giving notice
of it8 dishonour, it must be held that this notice
under the circumstances before the Court was
communicated with sufficiently reasonable dea-
patch to the defendant. The plaintiff was under
no obligation to give him notice of dishonour until
gaturday, and he was through ignorance of the
defendant’s address, unable to do this until after
5 p.m- of that day. The delay of a few hoursin

osting the letter cannot be held euch laches as
to deprive the plaintiff of his remedy on the bill
as 8ga1nst the defendant.
Rule refused.

I

CORRESPONDENCE.

Clerk of the Peace— Feea— Adjourned Ses-
sions.

To Tne Epitors o TaE Law JourNsL.
GENTLEMEN,—At the first meeting of the
wBoard of Audit” for the County of Waterloo,
held under the recent Act 33 Vic. cap. 8, of
which Board the writer is & member, the
Clerk of the Peace had in his account the
following item, viz.: * To attending seven ad-

journed sessions and making up record of

each at $2.50—$17.50,” which caused con-
siderable discussion and was finally allowed
by & majority of votes, one member of the
Board dissenting,

The Minute Book of the Court of General
Sessions of the Peace for the County of
Waterloo, kept by the Clerk of the Peace,
shows that the Court held last December
had been adjourned seven times before it

rose, viz, ;—
.

* Kelly, C. B., Mariin, Channell, and Pigott, BB.
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On the 14th day of December the Court
met for the transaction of general business;
during that day the Clerk of the Peace
brought into Court the Jurors’ Book under
the 39th section of the U. C. Jurors’ Act—
the Court after deciding as to a full Jury list,
found that the selecting of Jurors could not
be proceeded with ‘immediately” ag there
were civil and criminal cases for trial which
were supposed, and subsequently proved, to
occupy the whole of the first day, and as
there was certain business such as auditing
of accounts and the reading of Certificates for
Naturalization of Aliens, the former of which
requiring to be commenced on the second day
of the Sessions, the latter to be read a second
time on the last day of the General Sitting of
the Court—an adjournment took place in the
evening until the following day, 15th Decem-
ber. On that 15th December the genera] busi-
ness of the Session was completed, the Court
commenced the selection of Jurors ang azain
adjourned to the 16th December for the pur-
pose of continuing the selection of Jyrors.
On the 16th December the Court again met
in open Sessions pursuant to adjournment,
sat all day and adjourned to the 17th Decem-
ber; it again met in open Session on the 17th
December pursuant to adjournment, sat all
day and adjourned to the 21st December;
then again met in open Sessions pursuant to
adjournment, and so on for three days more
till the Court rose.

The question arose whether the Clerk of
the Peace was entitled to a fee for adjourning #
Court from day to day and making up record
of each adjourned sittings.

One of the members of the Board of Audit
held that the Clerk of the Peace was not en-
titled to any of said adjournment fees, holding
that an adjournment mentioned in the Tariff of
Fees did not mean one held from day to day;
another member of that Board maintained
the very opposite and expressed himgelf in
favor of allowing the item of $17.50 as charged
by the officer, while the third Auditor enter-
tained some doubts, but finally voted in favor
of allowing the same; thus giving the indi-
vidual the benefit of his doubt; and ag this is
considered a sound principle in Crimina} Law,
it is probably also sound in civil matters,

The Tariff of Fees for Clerks of the Peace,
as framed by the Superior Court Judges in
Trinity Term, 1862, has the following, under
which the above-mentioned charge of $17.50

is made, viz.: No. 66, “ Attending rrcu ad-
journed or special sessions and making up
record thereof, $2.50,” to be paid out of the
County funds to the Clerk of the Peace. The
Tariff of 1862 appears to be an amendment to
the Tariff framed by the Judges in Michaelmas
Term, 1845, in which the Judges ordered:
“That besides the fees set down in that
Table, the several Officers will be entitled to
receive fees for other services rendered by
them respectively, which are not mentioned
in that Tariff, wherever specific fees for such
services are fixed by any Statute.” Webster's
Dictionary explains the word **adjourn™ to
sigaify, to suspend business to another day
or for a longer period.

Blackstone, Vol. L, page 196, says: “An
adjournment is no more than a continuance
of the Session (of Parliament) from one day
to another, as the word itself signifies.” 1le
no doubt understood French and hence the
meaning of “ajourner” and of ** ajournement.”

In Burn's Justice, Vol, V., it is laid down
that the proper caption and style of an ad-
journed Session is thus :—

“Be it remembered that at the General
Sessions of the Peace of Qur Sovereign Lady
The Queen, holden in and for the County
of , at in the said County, on
the day of , A. D, 18—,
before ~ and ——~, Esquires, and others,
their fellow Justices of the Peace of Our said
Lady, the said General Sessions were con-
tinued by them the said Justices by adjourn-
ment until the —— day of )
A.D. 18—, and at an adjourned Sessions then
accordingly held by adjournment on the —
day of y A. D. 18—, before and
y Esquires, and others, their fellow
Justices, &c.” In another part of Burn's
Justice it will be found that where there i
an equal division of Justices, or from any
other good cause no judgment is given, an ad-
journment should be entered by the Clerk of
the Peace, that the Justices may resume the
consideration at an adjourned Sessions.

The principal points advanced against allow”
ing the charge for adjournments were: that the
literal meaning of the word was not contem”
plated by the Tariff; that an adjournment
from day to day did not entitle the Clerk of
the Peace to the fee in No. 66 of said Tariff
and that that fee was only to be allowed when
the Court adjourned for a longer period, 85
from week to week or the like,




May, 1870.)

LOCAL COURTS' & MUNICIPAL GAZETTE.

[Vol. VL—79

While on the other hand and in favor of
allowing said charge it was contended that the
fee mentioned in the Tariff, being given with-
out qualification, the Auditors were justified in
giving it a liberal construction: that if it were
conceded that for an adjournment from week
to week the fee in the Tariff should be allowed,
that there is no difference in principle or in
law, whether the adjournment of the Sessions
were for one day or for one week, and the
common sense view was to allow the officer
for making up the record of each adjournment,
and that therefore the charge made by the
Clerk of the Peace should be allowed.

Will you, gentlemen, kindly give your valu-
able opinion on the above subject, as no doubt
many of your readers are interested in the
same, and as it would be very desirable for
future occasions to have so weighty an opinion
as one from you bearing on the same.

I may add that, on enquiry, I am credibly
informed, that in the Counties of Wellington
and Middlesex the Clerks of the Peace are
allowed $2.50 for eack and every day there
is an adjourned Sessions, whether for select-
iﬂg Jurors or otherwise.

Respectfully yours,
Otro Krorz.

[We have much pleasure in inserting the
aboye letter. Mr. Klotz has ably and we
thiak very fairly argued out the position he
takes, and whatever may be thought as to the
Strict law every one who has any knowledge of
the duties of the office will readily admit that
the most favorable construction of the tariff
8ives but a poor compensation to the officer.

We should like to hear what answer, if any,
®ould be given to the arguments advanced by
Mr. Rlotz. But so far as the matter is before
U8 we must, without at present committing
Ourselves to an opinion on the point, think that
2 strong case has been made out by that gentle-
Wan, The narrow construction contended for
Was, we think, rightly overruled by the Board,
Until at least there is an authoritative decision
0 the point.

e have always taken ground against the
Payment of officers of justice by fees—that is,
10 cases where a salary could be estimated for
o fixed, A fixed salary for general duties at
-®st would save much labour in audit, and
¥oid unseemly contentions, which must be
ae"S’ unpleasant to officers. It is not an

Breeable occupation to be contending, quarter
er quarter, ‘or onc’s rights; and, whatever

may be the case in the future, we fear that in
the past justice was not always done to officers.
—Ebs. L. J.]

y REVIEWS.

THE CANADIAN PARLIAMENTARY CALENDAR
AND Digrecrorv, 1870. Edited by H. J.
Morgan, Ottawa: printed by Bell & Wood-
burn, Eigin Street.

Mr. Morgan, the Editor of the Canadian Par-
liamentary Companion, has done good service
inissuing a Parliamentary Celendar. The one
is & tWin book to the other. Each contains in
convenient form, information useful and neces-
sary for members of the Canadian Parliament
and others who take an interest in the public
affairs of Canada.

This is the first year for the publication of
the Calendar; but if at all successful, the
editoT promises that it shall be issued annually.
Year by year it will, if continued, be of in-
creased value as a history of the Dominion as
it grows from youth to manhood. Already
events of great public importance have tran-
spired, and been duly chronicled in the Calen-
dar before us, While we write events of equal
importance, and of great public significance,
are transpiring ; it will be convenient for our
public men to have before them a *ready
reckoner,” which gives day and year for every
such event, without the necessity for a search
being made in the cumbrous journals of the
House and other public records.

Besides containing the Calendar, the little
book before us is replete with information.
In it we find the official title of the Governor
General, and a short historical sketch of his
life and public services. Next his Staff, and
then the members of the Queen’s Privy Coun-
cil. The part of the book which contains the
Directory, is very complete. The name and
residence in Ottawa of each member of the
Senate and House of Commons are given in
alphabetical order, together with a statement
shewing the names of the House of Com-
mons candidates for the several constituencies
at the Jast general election, and at each elec-
tion since held, with the number of votes
polled for each candidate, and the population
of each constituency in the Dominion. Next
there is an alphabetical list of the members
of the Dominion Parliament, and of the four
Local Legislatures, shewing their constituen-
cies, and particularizing those who have been
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appointed or elected since the general election
of 1867. Following this is a Directory to the
Public Departments, shewing where they are
to be found, and the names of the officers in
each of them Then we have the names of the
members of the Local Governments, and the
names of the officers in the several departments
of each of the Provinces of the Dominion,

——

e call attention to the advertisement o”f
an enterprising florist, whose * Floral Guide
speaks for itself. . )

The best recreation for a man wearied vmt'h
the toils of court or an office is an hour's
¢ Jabour of love” in a garden either before or
after business hours. W'e therefore make no
apology in speaking at this season of the year
of something which, though not of profegsional
interest, has been the solace and pleasure 0
many whose names are eminent in the lcgﬂl
world.

A somewhat unusual application was made to
the Court of Common Pleas in the case of Brad-
laugh v. De Rin, on the first day of term, The
case was determined in that court (16 W, R. C-
P. 1128 ) in 1868. The plaintiff appealed to the
Exchequer Chamber, before whom g question
arogse as to a fact which had not been prove
and a referee was appointed to ascertain the fact:

The plaintiff tendered himself as s witness
before the referee, but was objected to on the
grouud of his disbelief in a future state of re-
wards and punishments, and the referee refused
to receive his evidence. The plaintiff then aP-
plied to the Court of Common Pleas for an o|'d‘;r
to compel the referee to receive the plain(iﬂ'O
oath, or a decloration in lieu thereof. The conrt
refused to act in the matter, on the ground that
they bad no jurisdiction, as they had not direoted
the inquiry. .

It would seem thatif any court has jurisdiction
to make the order asked for, it must be the Court
of Exchequer Chamber by whom the reference
was ordered. As, however, the Evidence Further
Amendment Act, 1869 (32 & 33 Vict, ¢ 68, 8
4), is now in force, by which persons objected t0
as incompetent to take an oath may make 8
declaration instead, the plaintiff ought to have B0
difficulty in giving hisevidence. The 4th sectioB
of the Act exactly meets a case like the presen_t,
and it would appear that the plaintiff could obtain
the benefit of its provisions without any app]icl:
tion to the Court for that purpose.—Solicitors
Journal.

Tar InNer TEMPLE.—The new hall of the
Ioner Temple is thus described in the Bujlder -
It occupies the site of the ancient hall of the
Knights Templars, but has been greatly extended
1n all its dimensions. The new hall is 94 ft. by
4! ft., and its height to the wall-plate is 40 ft-
The previons hall was 70 ft. by 29 ft., and the
height to the wall-plate 23 ft. 1n rebuilding
their hall, the benchers have availed themselves
of the opportunity to greatly extend and improve
ihe domestic offices, to provide commodious rob-
it g-ronms, lavatories, &c., for the use of the
wembers and students, and to obtain better

clerks’ offices New offices have also been built
for the treasurer, and the Parliameut chamber
bas been increased in size. The exterior ma-
gsonry is in Portland stone. The interior of the
ball is built of the hardest Bath stone. The
roof, screen and wall linivgs are all executed in
wainscot. The Lall is warmed and lighted by
sunburners in the roof, and by 16 bracket-lights
against the walls. The oriel window at the up-
per end of the hall is glazed with stained glass
in armorial devices. The rest of the windows
are glazed ornnmentally in leaded lights and
plain glass, but it is believed to be the intention
of the benchers ultimately to glaze the whole of
the windows with richly-coloured devices illus-
trative of the Listory of the Temple.”— The Law
Journal.

APPOINTMENTS TO OFFICE.

SHERIFF.

ABSALOM GREELY, of the Town of Picton, Esq., to
be Sheriff of and for the County of Prince Edward, in the
room and stead of HENRY I THORP, Esq., deceased.
(Gazetted March 26th, 1870 )

COUNTY CROWN ATTORNEY AND CLERK OF THE
PEACE.

HENRY H. LOUCKS, of the Town of Pembroke, Esq.,
Barrister-at-Law, to be Connty Crown Attorney and Clerk
of the Peace in aud for the County of Renfrew, in the
room and stead of William Duck, Ksq., deceased. (Ga-
zetted March 26th, 1870.

STIPENDIARY MAGISTRATE AND REGISTRAR.

JESSE WRIGHT ROSE, of Prince Albert, Esq., to bo’

Stipendiary Magistrate and Registrar of Deeds in and for
the Territorial District of Parry Sound. (Gazetted March
26th, 1870.)

NOTARIES PUBLIC.

RUPERT MEARSE WELLS, of the City of Toronto,
Esq., Barrister-at-Law. (Gazetted Feb. 12, 1870.)

GEORGE YOUNG SMITH, of the Town of Whitby, -

Esq., Barrister-at-Law. (Gazetted March 5th, 1870.)

HENRY CARSCALLEN, of the City of Hamilton,

(l}g;(n)tl)eman, Attorney-at-Law, (Gazetted March 19th,
870.

JOSEPH JACQUES, of the City of Toronto, Attorney-
at-Law ; and THOMAS CHAS., PATTESON, of the City
of Toronto, Attorney-at-Law. (Gazetted March 26, 1870.)

ARTHUR J. MATHESON, of the Town of Perth, Esq.»
Barrister-at-Law ; P, MCVEAN CAMPBELL, of the Towh
of Chatham, Esq., Barrister-at-Law ; ALFRED FROST
of the Town of Owen Sound, Gentleman, Attorney-at-Law-
(Gazetted April 2ud, 1870.)

ASSOCIATE CORONERS.

DAVID P. BOGART, of Carleton Place, Esq., M.Du‘
to be an Associate Coroner within and for the County ©
Lanark. (Gazetted Feb. 19th, 1870.]

PETER McLAREN, of the Town of Paisley, Esq. MD+
to be an Associate Coroner within and for the County
Bruce. (Gazetted March 12th, 1870.)

THOMAS W. POOLE, of the Town of Lindsay, Esq-
M.D., tobe an Associate Coroner within and for the County
of Victoria, (Gazetted March 19th, 1870.

JAMES P. LYNN, of the Village of Renfrew, Esquir®
M. D, to be an Associote Coroner within and for th¢
County of Renfrew. (Gazetted April 9th, 1870.)

ALCIDE J. B. DELAHAYE, of the Gore of Toront®
Esq., M.D., to be an Associate Coroner within and for th
County of Pecl. (Gazetted April 9th, 1870.)

DAVID BONNAR, of Albion, Esq., M.D., to be ot
Associate Coroner within and fur the County of Peel
(Gazetted April 16th, 1870.)

JOHN ALBERT, of the Village of Meaford, Esq., to be

an Associate Coroner within and for the County of Gre¥*
(Gazetted April 23rd, 1870.) ;




