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BERNIER v. PARADIS,

Supreme Court of Canada, Idington, Duff, Anglin, Brod

1 ur, and Mignauit,
JJ. June

CrowN LANDS (§ I—5)—CoroNizaTioN Lors—LocaTio ICKET SALE 0F
TIMBER—FRAUD—ORDER-IN-COUNCIL—EFFE( R. 8. Q. 1909, sEc.
1572—CONSTITUTION

An agreement which is a

which are not suited for s

part of a scheme by which Crown lands,
tlement are to be acquired, contrary to the
policy of the statute concerning colon ion, with the object of enabl

ing the parties to get possession of the timber on terms less onerous
th which would have imposed had they attempted to buy
the timber as such from the Go ment, is null and void and cannot

be enforced by legal procee

ArreEan from the judgment of the Court of King's Bench,
peal side, Provinee of Quebee, 30 Que. K.B. 372, reversing
the judgment of Roy, J., at the trial, and maintaining the res
pondent’s action. Reversed.

L. St.-Laurent, K.C., for appellant

A. Perreault, K.C., for re

IDINGTON,

spondent,

This appeal raises the question of the legality

of the following contract hetween the parties hereto, who signed

In the year one thousand, nine hundred and thirteen, the
twenty-fourth day of December.

Mr. Daniel Bernier, farmer, of the parish of Cap St. Ignace,
who acknowledges by these presents to have sold, with warranty
and free and clear, unto Alfred A. Paradis, eivil engineer, of
DuGueslin, hereunto present and aceepting as acquirer, the right
to eut all the wood on lots Nos. (16 and 17) sixteen and seven-
teen of range B. in the Canton Bourdages, for a period of
ninety-nine years (99) from this date, with the right to enter at
will upon the said lots and to erect any buildings thercon for the
exercise of his wood-cutting rights.

The present sale is made for the price of four hundred dollars
$400.00) payable when the vendor shall have obtained letters
patent from the Government of the Province of Quebee for the
said lots, The vendor undertakes to do all the necessary work,
including residence, ete., in the shortest possible time. IHe also
agrees to carry out his obligations in the places indicated by the
purchaser, and if he cuts a single tree except as required by these
obligations he shall be liable in damages.

In witness wher

of the parties have signed in the presence of
Messrs. Henri Michon and Adélard Morneau, both of the parish
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of Cap St. Ignace, who have signed as witnesses after reading
these presents.”’

The lands in question therein were at the date thereof Crown
lands set apart with other like lands for the purposes of colonisa-
tion and offered on such terms as to encourage those acquiring
same to become actual settlers,

A scheme far from being in harmony with the said publie
policy and more caleulated to retard settlement and to promote
speculation in timber on said lands, seems to have heen conceived
by the respondent and presented to the mind of the appellant,
whereby each of four lots should be applied for in the respec-
tive names of appellant and others likely to co-operate in ca
ing out said scheme and secure to the respondent the timber on
the two lots named in the said agreement.

Article 1572 of the R.8.Q. 1909, contains the relevant law
governing the appellant and others in becoming locatees of the

Crown in order to carry out anything like unto the said scheme,

It reads:

“‘Lots sold or otherwise granted for settlement after the first
day of July, 1909, shall not, for five years, following the date of
the location ticket, be sold by the holder of the location ticket or
otherwise alienated, wholly or in part, except by gift inter vivos
or by will in the direct line ascending or descending or in the
collateral line, or by abintestate succession, and in that case the
donee, heir, or legatee shall be subject to the same prohibition
as the original grantee,””

The location tickets for each of the lots in question herein were
duly applied for on the date of above agreement and the Crown
Land’s agent received authority on December 29, 1913, to issue
location tickets to each of the respective applicants, but only
upon his swearing to an affidavit in the form which the regula-
tion required containing 10 paragraphs intended to secure the
execution of the publie policy I have above adverted to.

Those bearing directly on the question raised herein, are as
follows :—

““4, 1 wish to acquire this lot in my own name, to clear and
cultivate it for my personal benefit,

7. I am not acting as préte-nom for any person in order to
acquire this lot.

8. I am not acquiring this lot for the sole purpose of ex-
ploiting the wood upon it or of enabling others to do so, but in
order to make of it a serious agricultural establishment.”’

The respondent, notwithstanding the rather formidable ob-
stacles in his way by reason of the art. 1572 above quoted, and
the said paragraphs in the oath taken by the respective applicant
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for each of the said lots, named in the above quoted agreement,
saw fit to bring this action after the patents had issued for the
said lots,

The trial Judge properly dismissed said action on the grounds
of the illegality of the contract,

The Court of King's Bench, by a majority, the Chief Justice
and Carroll, J., dissenting, reversed said judgment of dismissal.
Henee this appeal.

I have no hesitation in holding that the contract was null and
void by reason of its violation of the art. 1572 above set forth,
and the impropriety of the affidavits upon which the title of re-
spondent rests to acquire the cut of timber for 99 years from
the date of the agreement.

It seems to me idle to pretend that a sale of the most valnable
part of the whole property to be acquired was not a sale of part
of those lots,

And a sale that bound the patentee to refrain, for 90 odd
vears, from clearing and cultivation of the greater part of the
land in question, seems directly in conflict with the publie poliey
of promoting reclamation of the land pursnant to which, and
that alone, the patent was to issue.

The pretension that discovery was made before the 5 years
preseribed for doing settlement duties had expired that the land
in fact should have been otherwise classified does not and cannot
touch the question of the original illegality of the contract from
ihe time it was executed or validate it.

The case of Howard v. Stewart (1914), 20 D.L.R. 991, 50 Can.
8.C.R. 311, is partly relied upon by some of the Judges com-
prising the majority of the Court below. The argument therein,
it is said, is applicable herein in great part,

For my part in that case, I may be permitted to refer to the
following paragraph at p. 330 (50 Can. S.C.R.) :—

““TI am unable to see how we can find such alleged policy of the
law unless by express legislation, or clear implication thereof,
cutting out the usual operative effect which the law gives to the
contracts between parties.”

Clearly that is against any use of that case to support the
judgment appealed from.

And as to the affidavit in use at that time 1 said at pp. 333, 334,
as follows :—

“In argument stress has been laid upon this affidavit. All it
amounts to is that the applicant has an honest purpose at the
time of making the application as specified in the affidavit.
There is no pledging or promising in reference to the future
disposition of the lot or of the improvements, If it had been
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shown that this locatee, Thibault, had conceived the purpose of
selling to the Ausiin Lumber Company when he made his affi-
davit, the transaction, of course, would be fraudulent. Nothing
of the kind appears in this transaction, I, therefore, fail to see
any argument that can be founded upon this affidavit when we
have in view the actual facts of this case, The affidavit itself is
in harmony with the general expressions relative to sales used in
the foregoing statutes,””

I evidently had there the same conception as I have now as to
the one in use at the time when the contract in question herein
was made, and adopt here my language there as expressive of
what I then and still think of such a project as respondent had in
view in promoting such a bargain as he relies upon.

*The law upon which that case was decided was changed by the
Legislature just after the party there concerned had got his
location ticket, and made, as result of experience, radically more
restrictive as to what a locatee could do or could not do.

This question of trying to defeat the public poliey in regard
to Crown Lands’ sales, has come up in other provinees, See the
case of Brownlee v, Mclntosh (1913), 15 D.L.R. 871, 48 Can.
S.R. 588, And ineidentally 1 had to consider it and cases there-
on in another case heard before us this term.

T think the honest observance of such policy once legislatively
declared should be rigorously enforced by the Courts and all
attempts such as in question herein of defeating it by cirenitous
methods defeated.

This appeal should, therefore, be allowed with costs here and
in the Court of King's Bench and the judgment of the trial
Judge restored,

Durr, J.:—The question raised by this appeal is not, I think,
strietly the question which was so much discussed on the argu-
ment, namely whether the agreement was an agreement trans-
ferring a droit réel in the lands to which it related. The agree-
ment is, in my judgment, inoperative for a much more funda-
mental reason, The statutes of the Province relating to the
disposal of the public lands provides for the acquisition of land
suitable for settlement hy persons intending in good faith to
become settlers upon very advantageous terms. Under these
provisions the consideration received by the public who are the
owners of the lands in reality arises from the fact that the appli-
cant for them is a person who does so intend and who presum-
ably will carry out such intention by becoming a permanent
resident upon them and making his li\'('lilmml\h_\' the cultivation
of them. Such expectations no doubt frequently are not realised,
but the form of the affidavit required from the applicant abund-
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antly manifests the poliey of the Legislature and the Govern-
ment of Quebee and makes it abundantly clear that under that
policy only bond fide intending settlers are to be given the benefit
of the enactments touching this subject, The agreement which
is in question in this litigation was, beyond all question, a part
of a scheme by which lands which were not really suited for
settlement were to be acquired—through the instrumentality
of applications by applicants lending their names for the pur-
pose of the scheme—with the object of enabling the respondent
and the appellant to get possession of the timber on terms less
onerous than those which would have been imposed had they at-
tempted to buy the timber as such from the Government, The
scheme necessarily involved the making of a statement by each
of the applicants—a sworn statement—that he was acquiring the
lot for which he applied in order to become a bona fide settler and
further that he was not lending his name to any other person for
the purpose of acquiring the lot. It is undisputed that the re-
spondent understood all that wounld be involved in carrying out
this scheme, It is impossible to contend, it seems to me, that an
agreement so conceived having such intended consequences can
be enforced by legal proceedings,

The appeal should be allowed and the judgment of the trial
Judge restored.

AxcuiN, J.:—The contract sued upon was made with the in-
tent and for the purpose on the part of the parties to it of ef-
feeting a result contrary to the policy of the law, It was on this
ground null and void ab initio. The property dealt with was to
be obtained from the Crown under location tickets on applica-
ions purporting to be those of four bond fide intending settlers,
The applicants did not in fact intend to become such settlers,
The real purpose of the scheme to \\ili“ll Illr‘\' |u'~'illm' ]i:n'YH'\ at
the instance of the respondent was to obtain for him and the
appellant the timber upon the lots to be applied for, The appli-
cations were supported by affidavits containing misrepresenta-
tions of fact and intention. Each applicant was required to
swear that he wished to acquire the lot applied for for the pur-
pose of elearing and cultivating it for his own personal benefit ;
that he had not lent his name to any other person for the purpose
of acquiring such lot; and that he was acquiring it in order to
bona fide settle thereon and not for the sole purpose of cutting
the timber thercon or having it cut. for sale by others. These

statements must have been false to the knowledge of the affiants
as well as to that of the plaintifft by whom the making of such
affidavits was induced. That the lands were subsequently found
by the department to be unsuitable for settlement or eultivation
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cannot render valid an agreement which was void for illegality
and fraud upon the Crown when it was made. While the de-
fendant appellant, who sets up the defence of invalidity is cer
tainly entitled to no sympathy, the Courts may not lend their aid
to a plaintiff seeking to enforce such a contract as that sued
t, allow the appeal with costs here

upon. 1 would, with
and in the Court of King's Bench and would restore the judg-
ment of the trial Judge.

BropEUr, J Paradis
in connection with the construction of
Railway in the county of Montmagny. He found that certain
lots of Crown lands near one of the railway stations in the Canton

vas employed in 1913 as an engineer
the Transcontinental

of Bourdages could be exploited with advantage as timber limits.
the old parishes

, a farmer in one o

So he approached Bern
of the county, with a view to indueing him to take these lots as a
settler. Bernier probably knew that he could not fulfil the
conditions imposed by the law upon those who wish to obtain
colonization lots, but Paradis told him that he could get over
the difficulty through the good offices of certain influential per
sons of his acquaintance in the department of lands and else-
where Jernier believed him and procured from his relations
and his partner the affidavits that were necessary in order to
secure location tickets for these lots, Prior to this, however,
Paradis got him to sign a deed whereby he sold ““‘the right to
cut all the wood on lots 16 and 17, Canton Bourdages for a
period of ninety-nine (99) years from this date,”” for $400,
which should be payable when Bernier had obtained his letters
patent.

Bernier, having obtained his location tickets, began to cut
wood in sufficient quantities to meet the exigencies of the law,
but his development was commercial rather than agricultural,
He did not, for example, fulfil the conditions of residence im-
posed upon him by his location ticket and by law. He could
not, therefore, obtain his letters patent. But he eclaimed that
the lots were unsuited for cultivation; and he seems to have
induced the Department to classify them as forest lands and
obtained letters patent in consideration of an additional cash
payment,

It is quite evident to me that he was not a settler in good
faith and that from the beginning he and Paradis intended to
take advantage of the colonization laws in order to get possession
illegally of certain lands from which they would take all the
wood, Bernier receiving $400 as his share of the transaction,
while Paradis would receive all the profits resulting from the

sale of the wood.
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Paradis now asks for the enforcement of the contract which
he made with Bernier; and the latter pleads, amongst other
defences, that the contract is absolutely null.

The Quebec Legislature, wishing to put an end to the de-
plorable speculations in Crown lands by pretended colonists who
were nothing more than disguised wood merchants, saw fit to
amend the law in 1909 by declaring that colonists could not sell
the lots they had obtained from the Department within 5 years
from the date of their location tickets, unless authorised by the
Minister after the latter had been convineed that it was in the
interests of colonisation that such transfer should be made. And
the Act added:—'‘Any transfer made in contravention of the
present article is radically null as between the parties.”

The Superior Court held that the contract between Paradis and
Bernier was null.  The Court of Appeal, by a majority of three
to two, held that the econtract was valid, since it had reference
to a sale of rights posterior to the issuance of the letters patent.

It is well to remark in this connection that the contract in
question states specifically that the right to cut wood is sold as
from the date of the contract, that is to say from 1913. It is
true that payment was not to be made until letters patent
had been issued; but it is unquestionable that Paradis, if the
contract was valid, had rights in the wood upon this property,
1t, therefore, follows that Bernier had sold and transferred some
of the rights which he had in the lots in question.

The sale of these rights was illegal by virtue of the Act of
1909, because it was expressly forbidden for colonists to dispose
of their rights by sale, except when authorised by the Minister of
Lands. Without discussing the morality of the transaction be-
tween the plaintiff and the defendant, or enquiring if that tran-
saction was made with the intention of evading the law, I con-
sider that a contract whereby Bernier undertook to dispose of
the right to cut wood on the lots which he held, or would soon
hold, under location ticket, was a contract which, as the law
declares, was radically null and, consequently, cannot be enforced
by the Courts.

If such a contract could have the force of law, it would simply
have the effect of nullifying the evident intention of the Legis-
lature to grant colonisation lots only to settlers in good faith.
A little wood, and ignore his obligation to live upon the land in
a little wood, and ignore his obligation to live upon the land in
the hope of being able to make a considerable profit out of the
wood. The very evident intention of the Legislature was that
these Crown lands, which were acquired for nothing, or next to
nothing, should only be given to bond fide colonists and not to
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persons who would make a show of carrying on some colonisation
operations while in reality intending merely to deal in wood.

Mr. Perrault pleaded very skilfully that this sale of 1913 was
valid because an Order in Council was made in 1918 wherehy
these lots had been virtually classified as forest lands. e urged
that this Order in Couneil had a retroactive effeet, which conld
render valid the contract made in 1913 hy Paradis and Bernier.

I cannot share this opinion. There is nothing in the law to
show that the Order in Council could have a retroactive effect,
We have to consider the contraet of 1913 with reference to the
date on which it was made. Now, at that time, a colonisation
lot, or part of a colonisation lot, was sold. The law forbade sales
of this nature: and the present contract was, therefore, null ab
initio, and nothing could be done to revive it,

For these reasons, the judgment of the Court of Appeal should
be reversed and the judgment of the Superior Court reaffirmed,
the whole with costs of this Court,

Migyaver, J.:—On December 24, 1913, the appellant sold to
the respondent **the right to ent all the wood on lots Nos, 16 and
17 of range B in the Canton Bourdages, for a period of 99 years
from this date, with the right to enter at will upon the said lots
and to erect any buildings thereon for the ex
eutting rights,

The present sale is made for the price of $400 payable when
the vendor shall have obtained letters patent from the Govern-
ment of the Province of Quebee for the said lots, The vendor
undertakes to do all the necessary work, including residence, ete.,
in the shortest possible time, Ile, also, agrees to carry out his
obligations in the places indicated by the purchaser, and if he
cuts a single tree except as required by these obligations he shall
be liable in damages.”’

reise of his wood-

The appellant argues that this sale is null and many aunthorities
have heen quoted in support of this contention. Before enquir-
ing into the question of validity, it is advisable to explain the
cirewmstances in which the sale was made. 1 must say that
those cireumstances seem very strange, not to use a stronger
1'I\]l|‘v\~inll.

The respondent was chief engineer of the Transcontinental
Railway. The appellant was a farmer in the pavish of Cap St,
Ignace.  The respondent suggested to the appellant that the
latter should acquire certain lands from the Government so
that he might sell to him (the respondent) the right to eut wood
thereon.  He undertook to make all the necessary arrangements
with the-Government and, in fact, on December 10, 1913, he
recommended to the Hon, Mr. Caron, Minister of Roads and
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Agriculture, that lots 15, 16, 17 and 18 should be granted ‘‘to
good settlers™, namely Adelard Morneau, Daniel Bernier, the
appellant, Joseph Bernier, appellant’s minor son, and Phileas
Bernier, appellant’s brother, ““who will offer the best security
to the Government for the faithful fulfilment of the obligations
required.”’

Mr, Caron sent the respondent’s letter to his colleague, the
Hon. Mr. Allard, Minister of Lands and Forests, and the latter’s
deputy aunthorised the agent at Montmagny to make the present
sale,

Prior to this, the Departmental inspector, Pouliot, had certi-
fied, on December 1, 1913, to the Minister of Lands and Forests,
that these 4 lots contained, to his personal knowledge, 507 of
arable land each,

At the time of the sale of the wood-cut, December 24, 1913,
there were not even location tickets for these lots,  These location
tickets were issued on December 29, 1913, and contained the
ordinary conditions of cession of colonisation lots. In the affi-
davit vequired for the concession, each of the recipients swore
that he was not acquiring the land for the sole purpose of ex-
ploiting the wood or of allowing it to be exploited by others,
but for the purpose. of serious agricultural development. e
further declared that after visiting the lot he considered it fit for
agricultural purposes,

The conditions imposed by the location ticket upon colonists
appear to have been fulfilled, with the exception of residence,
which had only been maintained for 8 months in each year, and
it was precisely for default of continned residence on the
land that the Departmental officers deeided that letters patent
for these lots could not be granted to the acquirers,

It was then that influence was brought to bear upon the
Government with a view to obtaining letters patent, although
the conditions for granting colomisation lots had not been ful-
filled. 1t was suggested that the lots be sold to the coneession-
aires for $2 an acre. We find in the record several letters written
to the Minister by the county deputy recommending the grant,
There is also in the record a letter addressed by the Deputy-
Minister to another deputy who appears to have been interested
in the matter. 1In his testimony, the respondent also stated that
he went to the Department to ask that letters patent be issued.

In order to overcome the difficulty resulting from default of
sufficient residence, it was proposed to sell the lots to the con-
cessionaives for the price 1 have mentioned, as heing collectively
unsuitable for agricultural development, These intrigues sue-
ceeded and, on July 2, 1918, the Government made an Ovder in
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Couneil stating ““that it appears that this lot is, in its entirety,
unsuited to agriculture; that it is expedient to convert this sale
into a sale without the conditions usually applicable to location
tickets,”” and it was ordered that letters patent be issued uncon-
ditionally, provided the owner paid an additional price equiv-
alent to $2 per acre.

This price was paid by the appellant, who then received his
letters patent.

But, when he found himself armed with these letters patent,
the appellant refused to accept the price of $400 which the re-
spondent offered him. It appears that the price of wood had in-
creased very considerably and the appellant did not regard the
matter in the same light as in December, 1913, It was then that
the matter was taken to the Courts.

I have recited the above-mentioned facts without commenting
upon them. In fact, they can very well do without comment,
It is absolutely impossible for me to believe that Mr. Pouliot was
mistaken in 1913 when he certified, from a personal knowledge
of the territory, that each of the lots contained fully 50% of
arable land. Besides, the appellant stated in his affidavit for
obtaining the location ticket that after visiting the lot he con-
sidered it fit for agricultural purposes. And what of the oath
which he made on December 29, 1913, that he was not acquiring
the land for the sole purpose of exploiting the wood or of per-
mitting others to do so, when 5 days before, he had sold to the
respondent the right to cut wood for 99 years? Furthermore,
the sworn certificate of Mr, Letourneau, who visited the land
at the appellant’s request, states, under date September 13,
1917, that the land had been well prepared for cultivation and
that there was at that time 15 1-3 acres sown with hay.

It was after that that the lots were declared unsuitable, in
their entirety, for agricultural purposes,

Now we have to decide if the respondent can claim the woodeut
or if the sale is null,

Many grounds of nullity have been raised against the sale of
the right to cut wood. It has been declared to he a sale of a
thing belonging to another and further, a thing which is not an
object of commerce, since it belonged at that time to the Gov-
ernment. 1t is also claimed that art. 1572 R.S.Q., which forbids
settlers to sell or otherwise dispose of their concessions held
under location ticket before letters patent have been issued, ap-
plies to the present case.

In my opinion, it is not necessary to discuss these grounds of
nullity, for there is another serious objection to the respondent’s
action. From the beginning, the latter appears to have intended
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to procure for himself the right to ent wood on lands destined
for colonisation, in spite of the laws which protect both the
colonists against speculators wishing to acquire the wood, and
the Government which, in the public interest, grants under very
favourable conditions lands belonging to the Crown, with the
object of having them opened up for colonisation. T cannot
believe that the appellant would have ever thought of asking
for this concession if he had not been influenced by the respond-
ent, Again, when default of residence was set up against the
appellant, the respondent and others intervened to procure for
lim the sale of the iots without the very wise conditions imposed
in the case of grants of land for colonisation purposes. All this
was clearly done in order to enable the respondent to reap the
henefit of his wood eutting rights, for, according to the contract,
the appellant and his heirs were to have no rights therein for a
period of 99 years. Unfortunately, the Government appears to
have facilitated the evasion of the law by issuing the Order in
Couneil of July 2, 1918, but it may possibly have been ignorant
of the purchase made by the respondent, who was probably pru-
dent enough to refrain from disclosing it. In any case frand has
heen committed, and the person who would profit by it, if the
sale of December 24, 1913, were maintained, would be the re-
spondent and not the appellant. But the appellant was a party
to this fraudulent conspiracy and thereby obtained a concession
of publie lands to which he was not entitled.

I cannot uphold the respondent’s action, but at the same time
the appellant should not obtain costs against the latter, for he
participated in the fraud and is now the only person to gain by
it, since the sale of the wood cutting rights is annulled. He may
consider himself lucky if the Government does not revoke the
concession which it was indueed to make to him.

The appeal should be maintained and the judgment of the
Superior Court reaffirmed, without costs in this Court and the
Court of King's Bench. Appeal allowed.

REVENTLOW-CRIMINIL v. RUR., MUN. OF STREAMSTOWN,

Alberta Supreme Court, Appellate Division, Scott, CJ., Stuart, Beck,
Hyndman and Clarke, JJ.A. June £9, 1922,
Costs (§ I—2¢)—ALBERTA RULE 739—APPLICATION—CASE NOT PROVIDED FOR
BY—POWER OF APPELLATE COURT TO FIX BY DIRECTION AFTER FINAL
JUDGMENT,

Rule 739, (Alberta) which is the only one relating to the Ap-
pellate Division, requiring the direction as to costs if a direction
is made, to be embodied in the formal judgment, does not pro-
vide for a case where the scale applicable below has not been
fixed, and there being mo rule regulating the matter the Court
ma. do so by a direction subsequent to the formal judgment.

[See also (1922), 65 D.L.R. 193, Can, S.C.R. 8.]
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for a direetion that the costs should be taxed upon a higher scale
than the 2nd column of schedule !, In effect we are asked to
interpret Rule 739,

The formal judgment has been issued and entered, dismissing
the appeal ‘“‘with costs™, Mr. Woods, K.C., contends that we
cannot now make the direction asked in view of Rule 739, which
reads :—

“On any appeal the scale of costs of .he appeal, and if so
stated in the judgment, also of the proceedings in the Court be-
low, shall be as direeted by the judgment in appeal, and in de-
fault of direction shall be the same as that fixed under the order
or judgment appealed from,”’

Rules 730, 732, 734, 735 and 736 (these last two, I think, should
be read together) 737, 741, 742 and 746, all deal with costs and
the authority of the Court or Judge to deal with costs, 1 think

this authority ean be exercised under these rules after the formal
judgment or order has been issued and entered.  All these rules
apply, and apply only, to a Judge or to the Court acting other-
wise than in appeal, and obviously the power to give direction
expires upon the final taxation of the costs in question.

Rule 739 is the only rule relating to the Appellate Division,
Ihat rule requires the direction, if a direction is made, to he em-
hodied in the formal judgment. There are obvious reasons for
such a provision with regard to the Appellate Division; the
schedule of costs based, as it is, largely upon the amount involved,
has no neeessary relationship to the importance of the guestions
raised upon the appeal; the Court, as a Court, is not as readily
aceessible as a Judge.

Under the Rule two cases will avise; (1) The Court expressly
fixing in its judgment the scale of costs; (2) The Court refrain-
ing from so doing., In the latter case, the rule provides for only
one case, namely, wher

the judgment or order below fixes the
scale. 1 think this means fixes expressly, but even if it does not,
it is not fixed automatically by any rule, The rule does not pro-
vide for the case which has arisen here, where the scale applicable
below has not been fixed. There being thus no rule regulating the
natter, 1 think we can do so by a direction subsequent to the
formal judgment vegulating the quantum of costs,

Under the circumstances, 1 think it is proper to divect that
the plaintiff be entitled to tax her costs on column 5 of the
schedule, i

There will be no costs of this application,

Hyxpuman, J.A, concurs with Beck, J.A.

Crarge, J.A, :—I do not think the Court, as presently consti-
tuted, should undertake to make any order as to costs, which it

13

Alta.
App. Div.
REVENTLOW-
CrIMINIL

v,
Rur. MUN,
oF
STREAMS-
TOWN,

Clarke, J. A




14 Doyinion Law Rerorrs, (68 D.L.R.
Can. was within the provinee of the Court as constituted when the

I
o Judgment was given to make, but that Court gave costs, and all

that remains is to settle the amount. In my opinion, it is quite
competent under the proviso to see. 734, for the Supreme Court
or a Judge thereof, to allow any amount, regardless of the seale,
applicable, and this warrants the use of a higher column as the
Lasis for the inereased allowance, especially where, as here, the
scale has not been fixed. Any application for increased allowance
can best be dealt with by the Judge or Court which heard the
case,

In the present application some of the members of the Court
heard the appeal and, as they think, the costs should he allowed
under column 5, T agree,

Judgment accordingly.

SHERLOCK v. GRAND TRUNK R. Co.

Supreme Court of Canada, Davies, C.J., Idington, Duff, Anglin, Brodeur
121

and Mignault, JJ. June 20, ]

Cagrrers  (§ ITM
VALUES

310)~LAMITATION OF LIABILITY—PERSONAL BAGGAGE—
VAY AcT.

By see, 340 of the Railway Aet a railway company cannot, by eon-
tract or otherwise, limit its liability in respect to the earriage of traflic
unless authorized by the Board of Railway Commissioners rd
may, by regulation, determine the extent to which the liability may be
limited, and it way preseribe the terms and conditions under which
any traffic may be carried. A regulation, providing that a carrier shall
not he liable for loss of or damage to personal bag caused by
negligenee or otherwise to an amount greater than one hundred dollars
unless iter values are declared and extra charges paid at time of
checking, is intra vires of the powers of the Board.

) Arrean from a decision of the Appellate Division of the
Supreme Court of Ontario (1920), 54 D.L.R. 524, 48 O.L.R.
237, affirming the judgment at the trial 47 O.L.R. 473, in favour
of the respondent. [See 67 D.L.R. 217.]

The appellant is a commereial traveller residing in the City
of Hamilton, and on May 7, 1919, she purchased a ticket from
Hamilton to Toronto, which ticket was the ordinary ticket issued
‘ by the respondent, and contained no conditions or restrictions

whatever either on its face or back. After she had purehased
il her ticket, the appellant went to the baggage office and checked
her trunk containing her wearing apparel and personal belong-
1 ings and received in return a check. There was nothing said to
i her by the clerk who handed her the check to draw her attention
i to the fact that this check was anything more than a mere receipt
ﬂ for the trunk and the plaintiff herself did not notice that the
! check contained thereon any terms or conditions whatever,
i The trunk was lost on the journey and has not yet been recov-
|
]
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ered, and the appellant brought this action for the value of same.
The respondent paid the sum of $100 into Conrt but denied fur-
ther liability, relying on the terms and conditions which were
printed on the back of the check and pleaded that the said con-
ditions were authorized by and eontained in General Order 151
of the Railway Board of Canada, dated November 8, 1915, and
that said order was duly published in the Canada Gazette and
had therefore the same effect as if contained in the Railway Aet,

The case was tried before Rose, J. and judgment was deliver-
ed on May 4, 1920, giving effeet to the respondent’s contention
and dismissing the appellant’s action with costs, This judgment
was affirmed by the Appellate Division,

Hellmuth, K.C., and J. Y. Murdock, for appellant,

D. L. McCarthy, K.C,, for respondent.

Davies, C.uJ.:—1 think this appeal fails and should he dismiss-
ed with costs,

The action was brought by a passenger claiming the value of
the contents of a trunk checked as personal luggage and lost by
the company. The question to be determined was whether the
liability of the company is limited in the matter of a passenger’s
personal baggage by General Order No. 151 of the Board of
Railway Commissioners dated November 8, 1915, The order was
duly published in the Canada Gazette and by see, 31 of the Rail-
way Aet, R.S.C. 1906, ch. 37, if there was power to make it, it
has, while it remains in foree, the like effect as if enacted in the
Act itself,

I concur in the reasons for his judgment of Rose, J. the trial
Judge (1920), 47 O.L.R. 473, which judgment was unanimously
confirmed by the Second Divisional Court of the Appellate
Division of the Supreme Court of Ontario (1920), 54 D.L.R. 524,
and to which I have nothing to add.

Inixgron, J.:—The appellant sued the respondent for damages
arising from its having lost her baggage for which it has given
her a check on presentation of an ordinary ticket as a passenger
entitled to travel on its train.

It was assumed on argument that there was no condition ex-
pressed on the ticket as to the terms upon which her baggage
was to be carried.

On the check for baggage there was expressed something which
it is said by respondent should have informed her that she was
only entitled to claim, in case of loss, $100, unless she had declar-
ed on getting the check the value of the baggage beyond that sum
and paid an increased charge for such excess in value,

The counsel for appellant argues that the basis of the liability
is contract and that, he submitted, was contained in the ticket,
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3. The Board may by regulation preseribe the terms and con-
ditions under which any traffic may be carried by the company,”

The exact thing in question herein seems within these powers,
or some one of them, and I need say no more in regard thereto,

The framing of Rule No. 151, which I think was intended to
be an exercise of the power it was asked by the railway company
to exercise, may be open for the eriticism that it might have heen
better expressed if intended to reach the understanding of or-
dinary people, but its legal import, assuming what was done in
way of its publication was all that the Aect requires to give it
vitality, seems clear. 1 am almost tempted to suggest that con-
tract as a basis for such dealings as in question is fast hecoming
a fiction of law,

I think this appeal should be dismissed with costs,

Durp, J.:—It was competent, in my opinion, to the Board,
acting under see. 340, (3) to limit the value of the personal bag-
gage or other property to be carried on a passenger train for a
passenger and to require a declaration by the passenger as to
the value of his haggage in excess of $100, and further that the
charges for such declarved exeess should be prepaid.  Where the
vilue of the passenger’s baggage exceeds the sum mentioned and
no declaration is made in respect of it then, as the company is
under no obligation to receive snch haggage for carriage and does
not knowingly consent to carry that which it is not bound to
carry, I am unable myself to understand upon what foundation
the responsibility of the company for such baggage can be based.
I do not think see, 284 (1) applies to such case nor do I think
sub.-see. 7 applies,

If such execess haggage were accepted knowingly by the com-
pany’s servants without declaration and without payment of
tolls a very different situation would arise; but where there is
no declaration and the company is ignorant of the facts the com-
pany’s responsibility is, in my judgment, neither more nor less
than its responsibility in respect of property wrongfully placed
in one of the company’s cars.

If this be the correct view the basis of Mr. Hellmuth's argu-
ment fails because the order does no more than declare the legal
consequences of the conditions laid down and validly laid down
in respect of the reception of such ‘‘traffic.”

Axaran, J.:—The question for determination on this appeal is
whether the Board of Railway Commissioners has the power by
general regulation, to relieve a railway company from liability
consequent upon loss of, or damage or delay to, personal baggage
aseribable to negligence of its servants for any amount exceeding
a stated sum, unless such baggage has heen declared to be of

2—68 p.LR.
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greater value and extra charges therefor, according 1« tarift

approved by the Board, paid at the time of delivery to the com
pany for checking. The Bo: passed su a regulation (N
151) on November 8, 1915, restricting the

lue of baggage «

titled to free carriage to the

m of $100, The governing statute

1
is the Railway Aet of 1906 (R.S.CC., ¢h. 37) and amendments
thereto made prior to the ye 1919
The plaintiff sues to recover damages for loss of personal bag
gage valued by her at $2,000, The existence of the conditions

limiting the company’s liability to $100, if the impugned regula
tion be valid, is admitted; if it is invalid the

ompany’s liahility
for damages beyond that sum, to be assessed on a reference, is
conceded

see, 283 of the Railway Act requires every railway company

parce { baggage equipped with suitable means for

ek to it which is delivered by a passenger for

d provid for the colleetion ), the con pany of suel

tolls for ss baggage as may be authorized, By

required to receive, carry and deliver all

offered withont delay and with due care and diligence (sub.-s

1) and TS rrieved by any breach of that duty is given
a right of action from which the company cannot relieve itself
by any noti ondition or declaration where the damage arises
from 1 4| e or( n or that ol its servants (sub

T Ihis right, however, as is pointed out in Robinson v. Gra
1 R. Co., supra, at p. 2, is explieitly made ‘“‘subjeet to this
Act,’

I S 10 ar ontra (* 1 hy-1 1 latio lar
ition or noti purporting to impair, restrict or limit tl
I Lability in respect o e carriage of any traffic is de
clared ineffectual unless « v ela aunthorized or approved by
order or regulation of the Board of aRilway Commissioners

sub.-see, 1) 5 the Board is empowered to determi

e the extent to
which the company’s liability may be so impaired, restricted or
limited (sub.-see. 2) ; and, by regulation, to *‘preseribe the terms
and conditions under which any traffic may be carried. by the
company (sub.-see 3)."

By sec. 30 the Board is empowered to make orders and regula
tions governing a number of enumerated matters and, inter alia,

(h) with respect to any matter, or thing which by this or the
special Act is sanctioned, required to be done, or prohibited ; and
(i) generally for carrying this Act into effeet,”’

It is apparent, therefore, that the Board’s powers are very
comprehensive, By see, 31 it is provided that any regulation,
ete,, of the Board shall when published for three weeks in the

e
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Canada Gazette, have the like effeet as if enacted in the Railway
Aet. Due publication of regulation No. 151 is admitted,

I think it is unnecessary to determine whether personal hag-
gage of such weight and dimensions as would, under the regula-
tion of the Board, entitle the passenger owning it to have it car-
ried free may properly be elassified as **excess bagg, within
see, 283 beeause its value exceeds a sum fixed by regulation of the
Railway Commissioners as that of baggage which a passenger
is entitled to have earrvicd free. Whether that seetion does o
does not apply, it is in my opinion within the competence of the
Board under see, 340 (3) to preseribe the terms and conditions
under which baggage may be carried by railway companies—
that il under a certain weight, of less than fixed dimensions and
of value not execeding a stated sum (all to be preseribed by the
Board ) it shall be carvied free, and that if not within the limits
set in any one or more of these partieulars, tolls according to ap-
proved tarifts shall be paid for its carringe. 1 find nothing to
preclude the Board ordering that in the event of the passenger
failling to declarve the value of his baggage, if it exceeds the
amount within whieh he is entitled to have it earried free, and
to pay or tender the approved toll in respeet of such excess when
presenting it to be cheeked, his right of recovery under sec, 284

71 in respect of it shall be limited to the amount preseribed hy
the Board as the value up to which he was entitled to have it
careied free, That seems to me to be nothing more than fixing

tevs and conditions under which (this) traffic may be carried
by the company ' as authorized by see, 340 (3). Notwithstand-
ing the presence in sub.-see. 2 of the word **so”’, which I read as
intended merely to carry into it the words **in respect of the
carriage of any traffic’’ found in sub.-see, 1, rather than to re-
striet the application of sub.-sec, 2 to cases in which the company,
proceeding under sub.-sec, 1, should attempt to impair, restrict
or limit its liability by contract, condition, by-law, regulation,
declaration or notice, I ineline to think that regulation No. 151
may also be sustained as an exereise of the power which that sub-
section confers. Sec, 340 is one of the provisions of the Act to
which sub.see, 7 of see. 284 is made subject.  The impeached
regulation was therefore, in my opinion, intra vires of the Board
and effectual to limit the respondent company’s liability to the
appellant,

The appeal fails and should be dismissed with costs,

Brovevr, J.:—1 coneur with my brother ANgriN,

Migxavnr, J.:—I1 think the regulation relied on by the
respondents was within the power of the Board of Railway Com-
missioners under sub.-sec. 3 of see, 340 of the Railway Act
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(R.S.C. 1906, ¢h. 37). That the liability of the railway company
can be restricted by order of the Board, even where the damage
arises from the negligence or omission of the company or of its
servants, notwithstanding sub.-sec. 7 of see. 284, which, however,
is stated to be “‘subject to this Aet,”” is shewn by the decision of
the Judicial Committee in Grand Trunk Co. v. Robinson, supra.

This removes the doubt which I otherwise would have felt, and 1
therefore concur in the judgment dismissing the appeal.
Appeal dismissed.

SMITH v. MUN. DIST, OF STOCKS No, 343,

Alberta Supreme Court, Appellate Division, Scott, C.J., Stuart, Beck,
Hyndman and Clarke, JJ. A, June 29, 1022,

Higuwavs  (§ IV—115)—CoUNTY ROAD—STREAW PLACED ON TRAVELLED
PORTION—INVITATION TO MOTORIST—STRAW GATHERING UNDER €AR
DAMAGES TO CAR BY FIRE—NEGLIGENCE OF MUNICIPALITY—LiIA

Bl

The placing of straw on the travelled portion of a country
road in order to make it more passable, is an invitation to the
driver of a motor car to travel thereon, and where the straw is
placed in such quantities as to cause the car to gather up the
straw underneath it to such an extent as to cause it to stall,
and the car catches fire and is damaged, there being nothing to
shew that the driver could reasonably have foreseen the danger
or guarded against it, the municipality is liable for such damage

[See Annotation 46 D.L.R. 133.]

Arrear by defendant from the trial judgment in an action for
damages to plaintiff’s automobile. Affirmed.

R. A. Smith, for appellant.

', H. Russell, for respondent.,
~This is an appeal by the defendant from the
, J., awarding the plaintiff $675 for damages

judgment of Iv
to his automobile,

On June 22, 1921, the plaintifft was driving his automobile
upon a highway within the municipality when, by reason of
straw having been spread thereon, it was seriously damaged by
fire escaping from it and setting fire to the straw,

At the place where the fire occurred the roadway was sandy
and, by direction of a councillor of the municipality, dry straw
had been spread thereon the day of the fire and shortly before it,
for the purpose of improving the roadway.

It is shewn that it was not an unusual practice to place straw
upon the roadway in sandy places for that purpose, that the
roadway at that point had been so treated year after year for
many years, that the straw was spread only upon the traveled
portion of the highway, and that on each side of the straw the
highway was in its natural state. It was also shewn that, after the
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straw was placed that day and before the fire, another automobile
had safely passed over it.

The traveled portion of the road at that point was covered
with straw for a distance of about 100 yards. One Mack, a wit-
ness for the defence who had placed it there, states that it was
from 5 to 12 inches deep, which was the usual depth; that at the
place where the fire occurred it was from 10 to 12 inches deep;
that when he placed it he tramped it down into the ruts,

The plaintiff had driven the automobile some distance over
the straw when it stalled, Ie attempted to start it again with
the result that the rear wheels began to spin and he was unable
to proceed. He then discovered that the antomobile in passing
over the straw had gathered the straw under it to such an extent
that it was closely packed underneath it, thus blocking its pass-
age. He and his traveling companion then started to remove the
packed straw underneath the automobile and, when doing so,
they discovered that it had ignited, They then endeavoured to
push the automobile out of danger but they were unable to do so.
The only reasonable inference is that the fire was caused by
sparks from the automobile,

It may be open to guestion whether the placing of straw or
other combustible matter to any extent upon a highway used by
automobiles is not a source of danger hy reason of the possibility
of fire escaping from such vehicles but, apart from this guestion,
the spreading thereon of straw in such guantities and to such a
depth as to cause the plaintiffi’s automohile to gather up the
straw underneath it to such an extent to cause it to stall and
thus increase the danger of fire was negligence on the part of
the plaintiff, which, in the absence of contributory negligence on
his part, would render it liable for the damage which he sus-
tained.

In my opinion, the plaintiff was not guilty of contributory

igence. The placing of the straw was an invitation by the
defendant to him to travel thereon, and there is nothing to show
that he could reasonably have foreseen the danger or guarded
against the consequences which ensued.

I would dismiss the appeal with costs,

Stearr, J.A:—After some considerable hesitation 1 have
come to the conclusion that this appeal should be dismissed with
Ccosts,

But I think it should be pointed out that our present function
is not one of declaring the law as Judges. We are really acting,
as the trial Judge was acting, as a jury. The parties, including
the defendant, could have had a jury in this case. And where
the thing to be decided is the standard of reasonable care to be
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Alt applied to the action of a municipal distriet in attempting to L
Aot DIV make a sandy road more passable for vehieles, in the present age
when automobiles with inflammatory exhausts reaching near the sometl
Sarrn ground have become a usnal method of conveyance. 1 think a Gra
My ’.I)|~~1 Jury of 6 men taken from the community would have been a more exercis
or Srocks suitable tribunal, I am o
No. 343, But the duty of acting as a jury was cast upon the trial Judge all sun
Somsi, His decision, even when upheld by us, is not a decision upon the of negl
1A law but a decision as to what in his judgment amounted to rea ven n
sonable care. A jury in another case or another Judge would, feature
as I conceive the matter, be quite free to apply a different stan- improvy
rd. It is a question of fact not of law. must b
The trial Judge was of opinion that the defendant distriet In th
was negligent and he found no contributory negligence in the passably
plaintiff. For the reasons given by the Chief Justice I am strong ¢ only av
ly inclined to agree with him, But in any case, to say the least, aceiden
I cannot say that the trial Juc was clearly wrong. There was surely t
evidenee upon which he could reasonably find as he did upon the in whiel
existence of negligence. We ought not in such cirenmstances to . To sa,
interfere with his decision road of
Beck, J.A, coneurs with Hyxomaxn, J A, alenl
Hyxoman, J A, (dissenting) :—With great deference to the traw is
opinion of the trial Judge I think this appeal should be allowed What
The action is based on negligence, not for leaving the road in nd safe
an impassable condition, but because the municipality in at to 1ts e
tempting to make it available for use hy wagons and motor cars, ir to s
used more straw than was really necessary or, in view of the worl
general use of motor cars, advisable, assuming its officers ought ciently s
to realize that fire might result from close contact of the exhaust § My oy
tube with dry straw. ) had the
The evidence was largely confined to the question of the depth y it to ero
to which the straw was strewn on the road. The witnesses vary 4 ed of
greatly on the point, and in nearly all instances | regard their i I am
statements as largely guesswork, although it would appear that & might
it is fairly clear that it was excessive, ‘ ny opin
From a careful reading of the judgment, however, 1 am satis f I wou
fied that all he found was that **it should not be scattered about $ CLARK
over the entire road at a depth which could be gathered up by ?
any vehicele such as a motor car and carried along and result in an
accident such as we have here,”
Now a very important fact was established at the trial, namely, BHProse

that a short time prior to the accident a Ford car drove over the
very same spot, stopped on it for a short time without turning
off the gas, and proceeded iin, without any difficulty, Th ) .
height of the front axle of a Ford ear is 12 inches and a Me
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Langhlin is about 1115 inches, Why one car should pass safely
and the other gather up and pack under it the very same straw is
something T am unable to understand.

iting, as 1 think we must, that the defendant is bound to
exercise reasonable care and skill in doing work of this nature,
I am of opinion that the standard of the work must be fixed by
all surrounding circumstances, What might be the grossest act
of negligence in a eity, or even a village, might not be considered
even negligenee on a remote country road. The topographical
features of the distriet, the length of time settled, the degree of
improvements, the natural characteristics of the road itself all
must be considered.,

In the case before us, we have a very sandy piece of road, im-
passable without the addition of straw which was apparently the
only available substance for the purpose. At the time of the
aceident, as a matter of fact, the work had not been finished, and
surely the municipality ought to be given a reasonable time with-
in which to inspeet and remedy defects,

To say to a nicety just how much straw should be placed on a
road of this nature, to my mind is a very difficult problem; to
calenlate within a few inches in laying new and “‘springy”’
straw is by no means an easy task,

What impresses me most is the fact that the other car easily
and safely negotiated the road and no special attention was paid
to its condition. 1f the work was sufficient to enable the first
car to safely traverse it, I think it very satisfactory proof that
the work was not done in the negligent manner alleged or suffi-
ciently so as to render the defendant liable in damages.

My own theory is that something peculiar attached to the car
had the effect of catching or gathering up the straw and causing
it to crowd underneath it with the unfortunate result complain-
ed of,

I am not saying that under certain circumstances liability
might not arise, but merely that on the facts disclosed here, in
my opinion, it does not.

1 would, therefore, allow the appeal with ec

CLARKE, J.A. concurs with Stuarr, J.A.

Appeal dismissed.

ROYAL BANK OF CANADA v, THE KING.

Supreme Court of Canada, Davies, CJ., Idington, Duff, Brodeur and
Mignault, JJ. June 7, 1021,

Trvser (6 1-3)—LICENSE TO CUT—STUMPAGE DUES—UROWN LANDS,

Licenses for lumbering on Crown lands in New Brunswick econtain
a regulation passed by the Lieutenant-Governor in Council which
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provides that the licensee may be required to cut, annually, at least
10,000 superficial feet of lumber for each square mile of his holding
with the option in any case of paying the stumpage that would be due
on the required quantity and not cutting, Held, that a licensee who,
for one or more years, had elected to pay and not cut is not entitled to
have the amount so paid dedoeted from the stumpage fees due to the
Crown when he eventually operates over the limits

Arrear from a decision of the Supreme Court of New Bruns-
wick Appeal Division (1920), 55 D.L.R. 499, 48 N.B.R. 285, re-
versing the judgment at the trial in favour of the defendant.

The defendant was holder of a license to cut lumber on C'rown
lands with a right of annual renewal for a number of years on
complying with all stipulated conditions, The license was sub-
jeet to, and contained, the following regulation passed hy the
Governor in Couneil :

*“As a protection to the Government against lands being held
under license for speculative purposes, and not operated on, all
licensees shall make such operations annually on the lands held
by them under license as may be deemed sonable to the Min-
ister of Lands and Mines, and the Minister of Lands and Mines
shall have the power to eall upon any licensee to eut an amount
equal to at least 10,000 superficial feet of lumber for each square

mile of licensed land held by the licensee as the Minister of Lands

and Mines may determine or direct.  Should the licensee prefer
to pay the stumpage that would be due on such quantity of lum
ber at 10,000 superficial feet per mile, instead of making the re
quired operation or cut, he shall have the right to do so in any
¥ on his notifying the Minister of Lands and Mines to that
effect, and obtaining his consent thereto, and such charge in lien

of stumpage shall be payable on or before August 1. On failure
of the licensee to comply with any of the foregoing conditions,
the licenses shall be forfeited and the berths held under them
shall |
person,”’

For 3 years the defendant paid the stumpage dues without
cutting, In the 4th year the lnmber was cut and the stumpage
paid without question, but the next year when operations were
continued the claim was set up that the amounts p;ni«l in the first
3 years should be credited to defendant and deducted from the
stumpage for that season’s eut. This elaim was allowed by the
trial Judge but his judgment was reversed on appeal to the Ap-
peal Division 55 D.L.R. 499,

H. A. Powell, K.C., for appellant.

J.J. F. Winslow, for respondent,

Davies, (.. :—This was an action bronght by the Attorney-
General of New Brunswick, to recover the sum of $5,616.68, he-

e vacant, and be open for application by any other
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ing the alleged balance due for “‘stumpage’ on Crown lands
during the year ending August 1, 1919, with interest.

The defence was that this sum had already been paid by the
defendant appellant to the Crown in the years 1913, 1914 and Rov il
1015, excepting $619.20 which was admitted to be due, and paid *:;‘\-‘\_"\':’\”
hefore action. g

In the year 1913, pursuant to ch. X1 of the Acts of Assembly Tue Ko,
of New Brunswick of that year, the then holders of licenses were
permitted to take out new licenses very similar to the old ones,
but providing for annual renewals for 20 years from August 1,
1913,

In addition to “*stumpage’ on lumber cat, the Provinee
charges annual mileage at $8 per mile and other fees, and it was
stated and was not denied that from these stumpage, mileage and
other fees, the Province derives about 14 of
revenue,

Davies, GJ.

its total annual

The whole contest in this appeal turns upon the construction
of Regulation 17 issued under and pursnant to the statute hefore
referred to, Shortly put it is this:—

Is the licensee of any area having elected not to ent timber
under his license in any year, and having paid to the Crown the

charge in lieu of stumpage,”” provided for in the regulation
for that year, entitled, in a subsequent year when he has elected
to ent lumber on his lot, to set off or deduet from the amount
payable under the regulation for such entting the amounts he had
paid in previous years when he had elected not to cut as and for
stumpage, or *‘in lien of stumpage.”

Mr, Powell econtended very strongly for the appellant that to
hold he was not so entitled was tantamount to asking him to pay
stumpage twice over,

Seetion 17, on the construction of which the controversy he-
tween the parties depends, reads as follows :—

“*As a protection to the Government against lands being held
under license for speculative purposes, and not operated on, all
licensees shall make such operations annually on the lands held
by them under license as may be deemed reasonable to the Min-
ister of Lands and Mines, and the Minister of Lands and Mines
shall have the power to call upon any licensee to cut an amonnt
cqual to at least ten (10) M superficial feet of Ilnmber for each
square mile of licensed land held by him, and may require that
sueh operation or cut shall be made on such blocks of timber
lands held by the licensee as the Minister of Land and Mines may
determine or dirveet, Should the licensee prefer to pay the stump-
age that would be due on such quantity of lumber at 10 M super-
ficial feet per mile, instead of making the required operation or
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which to m nind, p en
1 s 1 I

a construction elear, plain and unec
I do not consider it necessary 1«

s. | would, therefore, disn

MINGTON, o The respondent

] had become responsible for,
her in the Province of N
August 1, 1918, to August 1, 1919, which amounted to £6,070.25

but was reduced before action by the payment of $602.75
The appellant’s license was one of the kind that was renewal
om year to year and the annual stumpage dues ht | )
reased from year to vear without the consent of the CLISCE
the Minister of Lands and Mines, as he saw fit
Seetion 4 of the Aet of 1913, ¢h, 11, relativ

timber lands and licenses to eat thereon, r

\
I'ie Lieutenant-Governor in Couneil I, from time 1t
time, fix and determine the rates of stumpage to In 1pon
various kinds of lumber cut from the Crown la
| s, and shall determine the mileage to he paid anvually
Licensee, and shall 1wl r rule regula
regard to the eutting and ving of Ia e (1 1
Land Areas as may seem to him just, wise ar
Ihereunder the Lieutenant-Governor in Council n
imongst other regnlation

As a protection to the Government against Ii nds being

d r license for speculative purposes nd not operatec
Il licensees shall make such operations annually on the lan
Id by them under license as may be deemed reasonable to t

ster of Lands and Mines, and the Minister of Lands and
s shall have the power to call upon an iecensee to cut an
ount equal to at least 10,000 superficial feet of lamber for
ed land held by tl as the Min

ister of Lands and Mines may determine or direet. Should the

h square mile of licer

licensee prefer to pay the stumpage that would be due on such
ntity of lanmber of 10,000 superficial feet per mile nstead
aking the required operation or cut, he shall have the right

do so in any year, on his notifying the Minister of Lands and
Mines to that effeet, and obtaining his consent thereto, and such

in lieu of stumpage shall be payable on or hefore the first

August, On failure of the licensee to comply with a

foregoing conditions, the licens 1 be forfeited and the

hs held under them shall becon t, and he open for ap
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cation by any other person.”’

That was set forth in full in the license issued tc

» appel
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lant in 1913, as part of the terms upon which the license was
continued in foree; and also in each suceeeding renewal thereof,
The parties hereto at the trial agreed upon the facts to be had
in view in determining the issue raised.
That remarkable issue is that the appellant, after having acted
upon the said regulation not only for the year 1913-1914, but

also for each of the 2 succeeding years, and paid each year the

sum of $1,822.50 as the yearly price for the privilege of refrain-
ing from cutting, without any resistance, now sets up the conten-
tion that such payments were mere payments on account of fu-
ture cutting under later licenses,

The amusing feature of appellant’s claim is that it did cut in
the 4th year and paid the full amount of the dues for and in
respect of said year’s actual cut, and never suggested what now
is elaimed until settlement demanded for the actual entting of
the Hth year,

Not only did it forget to raise the question when paying for
the dues it owed for its actual cut of the year August, 1917, to
August, 1918, but in the admissions made at the trial it deseribed
what had transpired in respect to the first year's exercise of a
privilege of refraining from cutting, as follows :—

““ And the Minister, after the issuing of such renewal licenses
called upon the defendant, as licensee, to cut during the said term
upon the said lands 1,225,000 superficial feet of timber, an
amount equal to 10,000 superficial feet of timber, for each square
mile of the same, and the defendant preferring to pay the stump-
age that would be due on such quantity of timber, namely,
1,225,000 superficial feet, instead of making the said required
operation or eut during the said term thereupon notified the
Minister of its said preference and the Minister consented that
the defendant should exercise such preference and fixed at
%1,822.50 the amount of stumpage the defendant should pay on
such quantity of timber in accordance with the rates of stumpage
then payable by licensees of Crown timber lands for timber cut
thereon by the licensees thereof, and the defendant accordingly
did not cut during the said term any timber on the said lands
but paid to the provineial treasurer the sum of $1,822.50, heing
the amount of stumpage so fixed to be paid . . . .

There does not seem to have been a shadow of doubt in the
minds of those concerned at the times of the several renewals
and payments made by appellant of the nature of the transac-
tion being what respondent contends. Nor was any pretension
to the contrary set up till 2 years of cutting had taken place.

Had such a pretension been set up at an earlier date doubtless
it would have been ended by the Minister advising an increase
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of the stumpage dues under the licence to what was necessary to
cure the complaint,

The appellant, 1 submit, cannot now, properly, steer in silence
past such a danger for 2 years and then set up what rests on
nothing but a war of words, regardless of the conduct of appel-
lant in paying on the actual basis of what was clearly a common
mutual understanding quite inconsistent with what is now con-
tended for.

I always prefer the interpretation so given, to results to he
got by doubtful arguments as to words, suggested hy after-
thought, of what either might have elaimed long ago.

However, 1 doubt if the interest to be saved the Province
would ever have oceurred to its Minister as worth taking such
pains for or as an effectual check upon speculation,

For these reasons, and adopting in the main the reasoning of
the Court of Appeal, 55 D.L.R. 499, I think the appeal should be
dismissed with costs,

Durw, J.:—My opinion touching the questions in controversy
accords with that of Grimmer, J., 55 D.L.R. 499, whose reasoning
is, I think, conclusive, The appeal should be dismissed with
costs.,

Broveur, J.:—This appeal turns upon the construction of
Regulation 17 made by the Lieutenant-Governor in Council of
New Brunswick concerning the persons having saw mill licenses
on Crown lands.

A licence was issued in 1913 in favour of the Royal Bank in
trust for different persons and it contained a provision that
the licensee would carry out the rules and regulations made in
connection with the Crown land areas.

Regulation 17 in dispute reads as follows:—|See judgment of
Davies, C.J., ante p. 25.]

It appears that before the legislation of 1913 there was no
disposition by which the Government could get the timber limits
under license exploited, and the licensees could for years and
vears keep the limits without making any cutting. This regula-
tion 17 remedied this undesirable state of affairs and gave the
Minister of Lands the power of forcing the licensees to make a
certain -quantity of cutting.

However, the right of the Minister was not absolute, for the
regulation provided that if the licensee preferred not to do the
cutting required by the Minister then he would have to pay *‘the
stumpage that would be due on the quantity of timber which he
had been ordered to cut,”” and such charge in lieu of stumpage
should be payable on August 1.

For 3 years the appellant did not make the operations ordered

RovawL
BaNk or
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Brodeur, J,
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hy the Minister and paid to the Government the charge stipulated
in the regulation. In the 4th the appellant eut a larger quantity
than the one required hy the Minister for that year and paid
the stumpage dues on the whole quantity he cut. In the 5th
year, he still cut a much larger quantity than the one required ;
but this time, instead of paying the dues, he claimed that Le
should Le given credit for the sums which he had paid in the
first 3 years, 1t is contended on the contrary hy the Government
that the amount which was paid did not form part of the stump-
age dues but that it was an additional charge,

In the first part of the regulation in which is mentioned the
payment of stumpage alone, there would be no doubt, according
to my opinion, that the licensee wonld be entitled to elaim that
the money which he paid was an advanced payment of stumpage
on lumber to he eut, but the last part of the regulation makes it
very clear that the payment which he makes is a charge in liew of
stumpage, This charge or payment is for the privilege which he
acquires to have his licence renewed in paying a sum of money
representing the dues which he would have paid if he had eut the
quantity of timber required by the Minister. This payment is
not an advance payment, but it is a charge which he is called
upon to pay if he does not fulfil the obligation impoesed upon him
hy the Minister,

The appellant itself appears to have so construed the agree-
ment, sinee, in the 4th year, it did not claim, when it paid its
dues, that the previous payments were to be considered as ad-
vance payments,

I, therefore, agree with the construction made hy the Court
below of this Regulation 17, 55 D.L.R. 499, and the appeal should
be dismissed with costs,

Miaxaver, J.:—The counsel for the appellant left nothing
unsaid that could serve as an argument against the judgnent
appealed from. At first sight, there appeared to be a certain
plausibility in his contentions which prevailed before the trial
Court, but when carefully scrutinised, 1 cannot accept these
contentions as being sound. The whole question turns upon the
construction to be placed upon the licence under which the ap-
pellant held from the Crown the right to eut timber on 1221
square miles of land belonging to His Majesty in right of the
Provinee of New Brunswick.

The clause which gave rise to the difficulty is section 17,
which reads as follows:—|[See judgment of Davies, C.J. ante
p. 25.]

I may add that the licence was also subject, as a condition of
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its renewal, to the payment of $8 per square mile over and above
all stumpage dues, and this mileage has been regularly paid. 8.0

In February 1912, Hilyard Bros. assigned to the appellant a —
saw mill licence for the territory in question. In the 2 years  Rovar
ending August 1, 1912, and 1913, no lumber was ent on these l(]“‘\'\,"‘"‘""
lands and a new licence was issued to the appellant on August v.

1, 1913, for another year ending August 1, 1914, In the latter Tue Kine,
and subsequent licenees was inserted seetion 17 above quoted. Mighinry 30
During the years beginning on August 1, 1914, 1915, and 1916, '

the licensee was called upon by the Minister of Lands and Mines
to eut an amount of at least 10,000 superficial feet of lumber for
cach square mile, The appellant did not cut this lumber but
under see. 17 paid to the Government $1,822.50 in cach year,
which would correspond to the stumpage on the quantity which it
had been required to ent, In the year beginning on August 1,
1917, the appellant being again ealled upon to cut this quantity
of lumber, cut an excess amount and paid the stumpage thereon
without asserting any right to set offf prev

ious payments,

The elaim to offset these previous payments was first made in
answer to the demand of stumpage dues on lumber cut during
the year beginning on August 1, 1918, Whether the appellant
is entitled to have these payments applied so as to reduee the
stumpage due for the latter year is the question to be decided.

Briefly the appellant’s contention is that although it eut no
lumber during the 3 years beginning on August 1, 1914, 1915,
and 1916, it paid the stumpage dues that would have heen
payable on the required cut of 10,000 superficial feet per square
mile, and that when it subsequently did et lumber, these stump-
re dues should he credited on the lumber then ent, It lays
stress on the words in see. 17:—*Should the licensee prefer to

pay the stumpage that would be due on such quaitity of lum-
Vel vvas

The respondent answers that the amounts paid for the years
wherein lumber was not cut were paid for the privilege of
holding lands without eutting lumber thereon, and relies on the
words :—**such charge in lien of stumpage shall be payable,
ete,,”” as shewing that the appellant paid a charge, not for stump-
» but in lieu thereof, for this privilege,

Section 17 expressly states that its purpose is to protect the
Government against lands being held under licence for specu-
lative purposes and not operated on. Reading the whole clause,
it appears clear that the intention was to require the payment
cach year of a minimum amount whether or not the licensee eut
any lumber, Had the required quantity been cut, this payment
would undoubtedly be for stumpage, but where no lumber was
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cut, I cannot, on my econstruction of this clause, come to the
conclusion that the payment was on account of stumpage, for
stumpage bLeing by definition “‘a tax charged for the privilege
of eutting timber on State lands” (New English Dietionary),
there could be no stumpage in the absence of the eatting of any
lumber. And although the licensee, to use the language of this

H . clause, was allowed to pay the stumpage that would be due on
| the minimum quantity required to be cut instead of making the
required operation or cut, he really paid a charge in lieu of
stumpage, for it would be an abuse of language to term such a
payment as one made for stumpage when no lumber was cut

CA.

i and no stumpage had acerued, and the only meaning it can
! have is that it was made for the privilege of not cutting the
{ quantity specified by the Minister,

Another consideration is that stumpage dues might increase
and did in fact inerease in the subsequent years, and it would
be unreasonable to allow the licensee, when he actually did cut
lumber, to escape from paying the increased stumpage, by reason
of previous payments at a lower rate for the privilege of making
no eut of lumber,

For these reasons my conclusion is that the appeal fails and
should be dismissed with costs,

Appeal dismissed.

SKIDMORE v. B, €. ELECTRIC RAILWAY,

British Columbia Court of Appeal, Macdonald, CJ.A., Martin, Galliher,
MePhillips and Eberts, JJ. A, June 6, 1922,

NEGLIGENCE (§ TTF—120)—CONTRIBUTORY NEGLIGENCE OF PLAINTIFF—FAI
URE TO LOOK BEFORE CROSSING STREET XJURY BY STREET CAR-
BoTH PARTIES AT FAULT—EXCESSIVE SPEED OF STREET CAR—LIA
BILITY,

Where a jury has found a plaintiff guilty of contributory negli
gence in crossing the street behind a street car from which he had
alighted without looking out for an aproaching car on the opposite
track, he cannot recover damages for injuries caused by being
struck by such street car, although the car was at the time of the
accident travelling at an excessive rate of speed.

[B.C. Eleciric R. Co. v. Loach, 23 D.L.R. 4, 20 C.R.C. 309, [1916]
1 AC. 719; 86 LJ. (P.C.) 23 distinguished; Neeman v. Hosford,
[1920] 2 LR. 258 referred to.]

Arrear by plaintiff from the trial judgment dismissing an
action for damages for injuries received by being run into by
one of defendant’s street cars. Affirmed.

A. Alerander and . L. Fraser, for appellant,

L. G. McPhillips, K.C., for respondent.

Macpoxarp, C.J. A :—The appeal can only succeed if the Court
is prepared to abrogate the doctrine of contributory negligence.
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68 D.L.R.] DominioN Law Reports.

‘We have not gone as far as that yet, and I am not prepared to go
that far now.

The jury answered questions finding the defendants guilty of
negligence in running their car at an excessive rate of speed.
They found the plaintiff guilty of contributory negligence in
not taking due care. They negatived ultimate negligence when
they said that after the defendant’s motorman became aware,
or ought to have become aware, of plaintiff’s danger, it was too
late to save him.

The facts are clearly and well defined. The defendant’s only
negligence was in the rate of speed, the plaintiff’s only negligence
was in not looking out for the danger; the negligence of each
continued until it was too late to avoid the injury of which the
plaintiff complains.

The statement of these facts would appear to me to lead only
to one conclusion, namely, that the action was properly dis-
missed, I understand the rule of law which has long prevailed
in our Courts, to be, that when both parties are at fault in
respect of the occurrence and neither could, by the exercise of
reasonable care, after the danger had become or ought to have
become apparent, have prevented the injury, neither can recover
against the other. The B.C. Electric R. Co. v. Loach, 23 D.L.R.
4, 20 C.R.C. 309, [1916] 1 A.C. 719, 85 L.J. (P.C.) 23, a much
canvassed decision of the Privy Council, was cited to us, as were
also conflicting decisions of the Courts of Alberta and Saskatche-
wan, but I think no useful purpose can be served by further dis-
cussion of these cases. As I understand Loach’s case, it does
not strike at the doctrine of contributory negligence, but decides
that if the failure of the one to avoid the occurrence was due
to his having disabled himself by antecedent neglect to supply
the usual facilities to enable him to do so, then that party must
be held to be the real author of the injury.

The appeal should be dismissed.

Magrrin, J.A. :—This appeal should, I think, be dismissed ; the
findings of the jury can only, in the light of the circumstances,
he interpreted as against the plaintiff, who is in a position indis-
tinguishable in principle from that of the unsuecessful plaintiff
in the instructive case Neenan v. Hosford,- [1920] 2 LR. 258,
which I have noticed in Winch v. Bowell (1922), 67 D.L.R. 471,
wherein judgment is being delivered this day. I regard the
present case as being, shortly, one wherein the plaintiff negli-
gently stepped into immediate and unavoidable danger.

Garuaer, J.A.:—In my opinion this appeal must fail. It
was ably and ingeniously argued by Alexander, but unless the
principle laid down in the Loach case, 23 D.L.R. 4, by the Privy
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Council, can be applied here to the circumstances of this case,
the appeal cannot succeed. That case is, in my opinion, dis-
tinguishable on the facts. Here, the unfortunate man stepped
round the rear of the car from which he alighted, right into
danger without looking, and to say that had the defendants
been running at a less rate of speed, the accident might have
been avoided, may be true, but the rate of speed was the original
negligence of the defendants, and had the plaintiff looked before
stepping into danger, he could have seen the car coming and
avoided the accident.

Under such circumstances, it does not seem to me he can
suceeed.

McPumues, J.A. :—1I would dismiss the appeal.

Eperrs, J.A., would dismiss the appeal.

Appeal dismissed.

McKEAN v. BLACK.

Supreme Court of Canada, Davies, C.J., Idington, Duff, Anglin and Mig-
nault, JJ. June £0, 1921,

Evibence  (§ VIE—535)—CoNTRACT—PAROL EVIDENCE — MEANING — CoR-
ROBORATION—CONVEYANCE FOR SECURITY,

Statements and representations as to the meaning and purport of
a written agreement, made by the parties thereto at the time it was
entered into, is admiss 2 evidence of its meaning; such evidence is
admissible to prove th . a conveyance of lumber was only intended as
a security and operati . only until the advances seeured thereby have
been paid. Such statements coupled with the provisions of the document
constitute sufficient corroborative evidence,

Arrearn from a decision of the Supreme Court of Nova Scotia
(1921), 56 D.L.R. 160, 54 N.S.R. 245, affirming the judgment at
the trial in favour of the respondents.

F. R. Taylor, K.C., and Jenks, K.C., for the appellants.

Henry, K.C., for respondents.

Davies, C.J.:—I think this appeal fails and should be dis-
missed, The action was one brought by Black against the heirs
and representatives of the late George McKean in which the
plaintiff claimed a reconveyance to him of a certain lumber
property which he had conveyed and assigned to McKean as
security, as he contended, for certain advances then and after-
wards to be made to him and certain guarantees to be given on
his behalf to enable him to complete his purchase of the property
and to enable him further to carry on his lumbering operations,
and which advances had all been repaid. The defence was prac-
tically a denial that the plaintiff had carried out the obligations
imposed upon him by the agreement in other respects than the
repayment of the moneys advanced or guaranteed and which

68 D.L.

it was es!
reconvey
terest wh
was not
conditior
claim a 1
to lumbe
deliver tc
he agreec
in parag
that this
was not «
all advan
all guara
the agre
Apart
question
MeKean
statement
ment, T
(Charl
““ After
out and
lawyer, a
there was
property
thirty mi
only an e
and it is
‘the mea
all the lu
vances wi
off this p
if you di
agreemen
That is w
they hold
tention o
agreemen
standing .
us about !
The tri
also h(‘ld
question |
missible a



68 D.L.R.] DominioN Law Reports,

it was essential he should carry out before he was entitled to the
reconveyance claimed. The repayment of all advances and in-
terest which McKean had made to Black or guaranteed for him,
was not challenged or denied, but it was claimed that it was a
condition and a term of the agreement that bhefore Black could
claim a reconveyance of the property he was obliged completely
to lumber the property and to cut, saw and manufacture and
deliver to MeKean all the lumber on said property at a price to
bhe agreed upon, or that said lumber should be shipped on terms
in paragraph one (1) of the agreement stated. It was agreed
that this had not been done and Black’s contention was that it
was not obligatory on him to do this, onee he had paid McKean
all advances made by him with interest and discharged him from
all guarantees and liabilities he had incurred in this respect by
the agreement,

Apart from the legal construction of the agreement itself, a
question arose as to the statement said to have been made by
McKean to Black as to the meaning of the agreement, which
statement Black swore was what induced him to sign the agree-
ment, This evidence is as follows :—

(Charles O. Black, direct examination).

‘“After we had bargained, Mr, McKean, the young man, went
out and got that agreement drawn up by a lawyer; I had no
lawyer, and I am not one myself, and have a limited education ;
there was a clause where it said we hold all the lumber on this
property estimated at thirty million; I said there might not be
thirty million on the property, jn fact, I know there is not; it is
only an estimate, and I might not be able to cut all that lumber,
and it is a bad thing for me to sign things like that. He said,
‘the meaning and intention of this agreement is that we hold
all the lumber on this property until we are paid off all our ad-
vanees with interest ; that means to say, you can’t sell any lumber
off this property until you eut enough to pay us all off, because
if you did we would not have security, and that is what the
agreement means.” 1 said, ‘if that is what it means, all right.’
That is what 1 thought it was, but now it seems it is interpreted
they hold it all after it is paid off; he said the meaning and in-
tention of the agreement was that. Q. You then signed the
agreement? A, Yes, with young McKean, Q. On the under-
standing you had with Mr, George McKean, as you have just told
us about? A, Yes.”

The trial Judge accepted this statement of fact as proved, and
also held that there was sufficient corroboration of it and the
question for our consideration is whether the statement was ad-
missible as evidence, and if so, whether McKean being then dead
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there was sufficient corroboration under the statute and what
effect, if any, was to be given to it.

I am of the opinion that the trial Judge was right in holding
that the agreement in question was an ambiguous one, the real
meaning of which, considering the apparently conflicting clauses
of it, was most difficult to determine. I m * say I myself have
found it so and agree fully with the trial Judge as to its ambig-
nity. I think the evidence was properly admitted and that there
was sufficient corroboration of it under the statute,

In my judgment, the agreement in question was in reality a
mortgage intended to secure to McKean all moneys advanced or
guaranteed by him together with interest charges and as these
were conceded to have been fully repaid to McKean when the
action was commenced and he was discharged from all liability
in respect of them, the equity of redemption of Black in the
property was complete and entitled Black to the reconveyance
claimed. ’

Once the evidence of McKean's statement, as to the meaning
and intent of the agreement before set out, is accepted, and that
such meaning and intent were indeed the inducements which
led Black to sign it, the controversy would be at an end and
Black’s claim to a reconveyance would, in my opinion, be com-
plete.

I accept fully the findings of the trial Judge confirmed by
the majority of the Court on appeal on this point, and think
that it is a reasonable construction of the agreement that all
its other provisions relating to the cutting of the lumber on the
land were at an end when MecKean's advances and guarantees
were fully paid and discharged. In other words, I hold that the
statement of McKean as to the intent and meaning of the agree-
ment and which formed the inducement on which Black signed
it, was a correct statement and was accepted by the parties as
such. 1If and when Black paid off all advances and interest and
discharged McKean from his guarantees, he became at once
entitled to a reconveyance.

The other provisions of the contract as to the cutting of the
lumber by Black and handing it over to McKean for sale on a
commission were, in my judgment, intended to be in force only
while McKean's advances to Black, or his gnarantees to the bank
for Black, or some part of them, were still outstanding, and
were intended as securities to McKean as against such liability
and guarantees.

Section six (6) of the agreement provides for a condition which
never arose, namely: Black ‘‘desiring to sell the property free
from the agreement,”” and need not now be considered.
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For these reasons I would dismiss the appeal with costs.

IpingroN, J.:—The late Charles O. Black, engaged in the
lumber business and, as the trial Judge finds, in course thereof
bought from the Nova Scotia Lumber Co. a large property for
£40,000, of which all had been paid but $5,000. Having met
with some business reverses he needed help in order to pay that
and raise $18,000 to carry on his lumbering business on said
property.

The late George McKean agreed to go his surety to the Bank
of Montreal for such amount as thus needed.

The Nova Scotia Lumber Co. had given Black a bond to
convey the said land upon the payment of the price and that
was indorsed over, as Black expresses it, to the late George Me-
Kean at the time of entering into the agreement presently to be
referred to. By virtue thereof, the said company, three months
later, conveyed the land to said McKean. Under the cireum-
stances an ordinary form of mortgage might have easily been
framed to express all that the parties intended, but, instead
thereof, an agreement was entered into between said Black and
said MeKean (whom I shall hereinafter call the mortgagor and
mortgagee respectively) drawn up by the latter’s solicitor, dated
January 29, 1914, which recited the facts that the mortgagee
had agreed to guarantee ‘‘a certain advance to be made by the
Bank of Montreal to the said party of the first part, and has
also agreed to arrange for further advances to the said party of
the first part during the lumbering season of 1914,”” and also
had entered into an agreement to purchase certain lumber from
the said mortgagor, and, as security, said mortgagor had agreed
to assign the said agreement for purchase of the said land to
said mortgagee.

Then the operative part of the agreement contained a half
dozen covenants such as might have been inserted in an ordinary
mortgage had the parties taken that method of carrying out
their arrangement.

If we have regard to what the parties were about these several
instruments must be read together, and so read, the transaction
was nothing more nor less than a mortgage accompanied by
these covenants to secure the mortgagee against loss and inci-
dentally get the profits to be derived from handling the mort-
gagor’s entire lumber from timber on said land, until the ad-
vances and 6% per annum thereon had been repaid.

That product for a year would seem to have been likely to be
about three million feet of lumber.

From the expressions in the agreement the term of the year
1914 would seem to be all that was in the minds of the parties.
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The first paragraph provided for the said mortgagor com-
pletely lumbering the property and selling the lumber to the
mortgagee at such prices as they might agree on, or commission
named.

The second provided that no other lumber should be cut on
the premises nor should any cut there be sold to any one else
than the mortgagee, his assigns or representatives.

These provisions the appellants contend entitle them as the
successors in title of the mortgagee (who died in 1915) to hold
the property free from the redemption by the said mortgagor
who instituted this suit for the redemption of said mortgage.
This contention I will presently consider, after stating the sub-
stance of the other paragraphs.

The third paragraph was for quiet enjoyment and will be set
forth later in full.

The fourth paragraph provided for the payment by the said
mortgagor to the mortgagee of ‘‘all loss or damage which may
be caused to the said timber lands, lumber or property by fire
or other casualty, and will hold the said party of the second part,
his executors, administrators and assigns, harmless and indem-
nified therefrom.”

The fifth bound the mortgagor to pay all rates and assessments
on the property.

The sixth provided for the case of the mortgagor wishing to
sell the property doing so on the terms of paying fifty cents a
thousand on a basis of there being thirty million feet thereon.

These were followed by the following power of sale given
McKean :—

“Provided always and it is hereby agreed, that on default in
the repayment of the sums so guaranteed by the said party of
the second part and all other sums that hereafter may be gnaran-
teed by the said party of the second part, his executors, adminis-
trators or assigns, and all expenses, charges, costs, rates, taxes
and assessments with interest at 6% as aforesaid on the said
property or any portion thereof, or the said lumber thereon, or
any portion thereof, or in case of the loss or destruction of said
property or any portion thereof or the lumber thereon or any
vortion thereof, by fire or other casualty, or in case of the breach
by the party of the first part, his heirs, executors or administra-
tors of any of the covenants or agreements herein contained it
shall be lawful for the said party of the second part, his heirs,
executors, administrators or assigns, either by public auction or
private sale to sell and convey the said property hereinbefore re-
ferred to or any portion thereof and either in one block or in
separate parcels as he or they may deem fit, and upon such terms

e
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as he or they in their discretion may deem advisable after giving
notice to the said party of the first part of such sale by mailing
at least 7 days prior thereto at some post office in the Province
of New Brunswick by registered mail addressed ‘C. 0. Black,
Oxford, N.8.” written notice of the time and place of such sale
and no other or further notice or demand shall be necessary,
and such notice shall be effectual whether the said Charles O,
Black be living or dead; and the proceeds of such sale or sales
the said party of the second part, his heirs, executors, administra-
tors or assigns, shall apply in the first place to the expenses of
such sale or sales and necessary conveyances, and, secondly, so
far as they will go to or towards the repayment to the said party
of the second part, his heirs, executors, administrators or assigns,
of any sums that he may have paid or be liable for under said
guarantee or may have advanced hereunder, together with in-
terest, expenses, costs, charges, rates, assessments, moneys paid
on account of rates, taxes and impositions or such portions there-
of as may remain unpaid; and thirdly, to or towards any sums
otherwise aceruing due by the said party of the first part or his
aforesaid to the said party of the second part, and shall pay the
balance, if any, to the party of the first part, his heirs, executors,
administrators or assigns, and that all contracts which shall be
entered into, and all conveyances which shall be exécuted by the
said party of the second part, his heirs, executors, administrators
or assigns, for the purpose of effecting any such sale or sales shall
he valid and effectual notwithstanding that the party of the first
part, his heirs, executors, administrators or assigns, shall not
join therein or assent thereto, and that it shall not be incumbent
on the respective purchasers of said lands, property or premises
or any part thereof, to ascertain or inquire whether such notice
of sale shall have been given or to see to the application of the
proceeds thereof.”’

This certainly (in the third part regarding the application of
such proceeds of sale) does not countenance anything like the
contentions of the present appellants.

It should have provided expressly for that fifty cents a thous-
und or for the commissions provided for in foregoing or some-
thing like thereunto, if the contentions set up are sound.

In the argument much was said by counsel for appellants
about this agreement being unambiguous and not ambiguous as
stggested by some of those dealing with it in the Courts below.

It is contended that the language is plain and express.

So I answer is the third paragraph of the agreement, which
reads as follows :—

3. That the said party of the second part, his heirs, execu-

Can.

8.C.
McKeaN
v,
Brack.

Idington,

1.




Can.
8.C.
MoKeAN

v.
BLACK.,

Idington, J.

Dominion Law Reports. [68 D.L.R.

tors, administrators and assigns, shall quietly and peaceably
enjoy the said property and the said timber and lumber, and
that the same are free from incumbrances.”’

If the sort of argument applied to paras. 1 and 2 is valid, why
not rely on this one and simplify the whole business by setting
up that least ambiguous of all.

Thereby the appellants are entitled to enjoy forever, as there
is no limit of time named, the land in question,

Of course the answer thereto is that such was not within the
contemplation of the parties,

The question thus raised as to the first and second paragraphs
is whether the remarkable contentions set up by the appellants
can be imagined as within the like contemplation of the parties
when due regard is had to the surrounding circumstances and the
conduct of the mortgagor and much more so of the appellants in
later years.

I think the intention was made quite clear by the first part of
the recital as quoted above that the mortgage was simply to in-
demnify the mortgagee for his suretyship for the contemplated
advances by the bank,

No doubt the parties intended that the mortgagee, as part of
the inducement to him to become surety, was to get the benefit
to be derived from handling the lumber produced so long as the
advances made within the scope of said recital or interest thereon
remained unpaid.

But I cannot imagine such a proposition as appellants con
tended for, that the advantages so implied during that period
were to extend for 10 years or more, being the length of time
probably required to complete the lumbering.

It is not only inconsistent with the recital but also with the
terms of the power of sale, and with the correlative right of
redemption which the mortgagor would have the moment the
condition came into existence, which would render the power of
sale capable of operation.

The curiosities presented in the document shewing others like
to the first two giving rise to these contentions of the appellants,
do not end there or in the covenant nuinber three, above quoted,
for the pith of the fourth covenant, above quoted in part, pro-
vides, not for the protection of the mortgagee against his loss by
reason of any fire, but for the payment to him ‘‘of the damage
which may be caused to the said timber lands.”’

In as plain, unambiguous language as appellants claim for
these other covenants in question the mortgagee would hereunder
be entitled to claim the whole value of the timbor destroyed by
fire,
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Of course no one ever imagined that such was the intention
of the parties, but such is its literal meaning and we are left
to guess what could be elaimed under this covenant.

There is much to be said in favour of all these covenants pre-
senting curiosities demonstrating such an inconsistency with the
right of redemption as to render them null and void within
many cases to be found when mortgagees had attempted to bar
or render impossible the right of redemption.

I mean, of course, on the assumption that the results appel-
lants claim are the true meaning thereof, interpreting and con-
struing, in light of all the surrounding ecircumstances, as 1 do,
that these first two covenants were only to be operative during
the existence of the indebtedness for or in respect of the ad-
vances contemplated and then to cease. Though they are no
models of accurate draftmanship, they are consistent with the
creation of a mortgage and only a mortgage as being all that was
intended by those concerned.

In the sense contended for by appellants, they might be such
as might be found in a partnership agreement but are hardly
consistent with being part of a mortgage.

jvidently the explanation given the mortgagor, (who never
met the solicitor who drew this document) who asked the mort-
gagee its meaning before its execution, and was told by him
what he swore to and the trial Judge believed, did not need much
corroboration, if any needed in such a case,

Moreover the maxim relied upon in respondents’ factum—
verba chartarum fortius accipiuntur contra proferentem—may,
under such eirecumstances, be borne in mind.

The chances are, I suspect, that if the mortgagee had survived
no one would have heard him set up such contention as appellants
make,

The unfortunate slips so evidently the result of haste in prep-
aration of the document are cogent warnings against taking
those now in question as literally correct.

Parts of any document, and especially one so prepared, may
have in it sentences and covenants clear and unambiguous if
taken alone, yet be most ambiguous when read in light of sur-
rounding circumstances clearly demonstrating its real purpose.

Then as to the appellants, and relative thereto, it is to be
borne in mind that their own conduct, as set forth in correspond-
ence and accounts against them, is quite inconsistent with such
claims as they set up.

In regard thereto I think the following passage in Fisher on
Mortgages (Can. ed.) relative to the analogous subject of mort-
gage or no mortgage, to be found in the 14th paragraph of that
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work, is worth quoting as a guide herein as against appellants’
contention for what, I submit, is a claim for partnership.

‘“14. And while the Courts protect a bona fide purchaser, and
will not lightly infer an intention to make a mere security, if none
be expressed they will give effect to an intention, if proved, to
create a security, and will also take care that a borrower shall
not suffer from the omission by fraud, mistake, or accident, of
the usual requisites of a mortgage.

An instrument which purports to be an absolute conveyance,
may therefore be construed as a mortgage, where according to the
true intention of the parties, it was intended to be regarded as a
mortgage.”’

In conclusion I take the conduect of the mortgagor and mort-
gagee, the nature of the business they had in hand and the fact
that by the hypothecation of the product of the lumber to the
bank by the mortgagor with the knowledge and assent of the
mortgagee to secure payment of the advances by the bank, to be
cogent evidence of the transaction being a redeemable mortgage
and not a partnership, or something akin thereto. And the con-
duet of appellants in relation thereto after the death of the mort-
gagor, renders it clear that respondents are entitled to succeed
quite independently of the evidence of the mortgagor of what the
mortgagee told him.

But I do not doubt that such evidence may well be received on
the basis of what transpired being used in regard to the right
of redemption denied by the appellants on the strength of a most
ambiguous provision, if room for the contentions set up, and that
there is abundant corroboration in the other provisions of the
document,

Suppose the case of a mortgagor bound by the terms of his
mortgage to insure, having assigned his policy to the mortgagee
by an instrument that was absolute in form and expressed as
made for due consideration, but nothing else disclosing the actua!
consideration, and the insurers saw fit to pay what became due
thereon, as result of fire, to such assignee next day after all the
money due on the mortgage had been paid, and he died imme-
diately after the receipt of such insurance money, how much and
what kind of corroboration would be needed for the mortgagor
to establish his rights to recover same from the representatives if
the innocent mortgagee’s representatives chose to insist as appel-
lants do that the mortgagor’s version of his rights must be cor-
roborated ?

I submit the surrounding facts and circumstances might
suffice as they ought to do herein.

1 think the appeal should be dismissed with costs.
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Durr, J.:—This appeal, in my opinion, should be dismissed.
Parol evidence is, I think, admissible in all cases where the ques-
tion arises whether a covenant absolute in form is intended as
security and whether the real transaction is or is not a transac-
tion of loan, that is to say, waether the property was to stand as
security for the repayment of money advanced. The trial Judge
lad held that such was the nature of this transaction and that
according to the true intent of the parties the provisions of the
agreement notwithstanding their form were intended to stand as
security for the repayment of money advanced or to be advanced.
I have discovered no satisfactory ground upon which that find-
ing could be reversed.

AxgLiN, J.:—Not, I confess, without some lingering doubt, I
concur in the conclusion of the trial Judge affirmed by the ma-
jority of the Judges of the Nova Scotia Appellate Court (1921),
56 D.LLR. 160, 54 N.S.R. 245, as to the nature and scope of the
agreement between the late Charles Black and the late George
McKean; but the award of damages to the plaintiff for the de-
fendants’ refusal to reconvey the land in question I think can-
not be upheld.

This is not the comparatively familiar case of a defendant
maintaining that a deed of conveyance in form absolute truly
represents the transaction it purports to evidence against the
plaintiff's assertion that it was intended to be held merely as
security and is therefore in reality a mortgage. That the transfer
to the late George McKean, of the property in question, was
merely as seeurity is common ground. The controversy between
the parties is rather as to what it was given to secure—whether
merely repayment of advances made by MeKean with interest,
as the plaintiffs assert, or also performance of an agreement,
which the defendants maintain that the plaintiffs’ testator, the
late Charles Black, made, to lumber the property completely and
cither to sell and deliver the entire product to McKean at prices
to be agreed upon, or, if such agreement should not be reached,
to ship such product to him on consignment and commission at
stated rates, The parties also differ as to the extent and dura-
tion of the right conferred on McKean to handle the lumber pro-
duced by Black from the property. The plaintiffs maintain that
that right was given merely as security for the repayment of
McKean’s advances and interest and was to terminate upon such
repayment being completed. The defendants insist that it was
absolute, that it formed the inducement for making the advances,
and that it was to subsist after they were repaid and until all the
lumber on the land had been cut by Black and delivered to Me-
Iean, either as its purchaser or as commission agent, even though
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Black should sooner become entitled to a reconveyance of the
land.

While the omissions from the recital in the contract under
consideration of any reference to the cutting of lumber subse-
quent to the year 1914, and from its concluding clause of all pro-
vision for compensation to McKean for loss of profit on the sale
of lumber still uncut should his power of sale for default be
exercised, may be open to observation, as is pointed out by the
Chief Justice of Nova Secotia, I am disposed to agree with Russell,
J., that they scarcely created an ambiguity sufficient to justify
a refusal to give effect to the plain and unambiguous covenant
of Black to cut, manufacture and deliver to MeKean all the lum-
ber on the land, ete. The evidence of W, K. McKean, if accept-
ed, would make it reasonably clear that the obtaining of this
business advantage was the chief, if not the sole, consideration
which moved his father to enter into the agreement and at least
one passage in the cross-examination of Black would support
that view. The provision of the agreement for the payment by
Black to McKean, in the event of the former selling the property,
of 50 cents per M for 30,000,000 feet of lumber, estimated to be
standing on the property, less what might have been already
shipped to or handled by McKean, also tends to indicate that the
defendants’ contention as to the real intent of the parties in
making the arrangement is sound.

While the recital declares that the property is to stand as
security for advances, it also states that it is to serve as
security ‘‘for the performance of this agreement,’” the first oper-
ative provision of which, immediately following the recital, is
the covenant of Black ‘‘to completely lumber the said property’’
and to ‘‘saw, manufacture and deliver all the lumber on the said
property’’ to McKean, at prices to be agreed upon, or, in default,
of such agreement, ‘‘on consignment and commission’’ at stated
rates. But for the findings of the learned trial Judge based on
the oral evidence of Black, and accepted by the Appellate Court,
that it had been represented to him by the late George McKean,
immediately before the execution of the agreement that this was
not its purport or intent, but, on the contrary, that the meaning
and scope of the agreement was that McKean should hold the
lumber on the property only until he should be repaid all ad-
vances with interest and that Black executed the document under
the belief, so induced, that this was its effect, I should probably
have felt constrained to uphold the contention, ably and foree-
fully presented by Taylor and Jenks, on behalf of the appellants,
that the covenant for cutting and delivering all the lumber on the
premises must be given effect according to its tenor and that
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Black’s property had been pledged as security for its perform-
ance, But I am inclined to think we should not interfere with
the findings made by the trial Judge and affirmed on appeal unless
the evidence on which they are based was inadmissible, or see.
45 of the N.S. Evidence Act (R.S.N.S, 1900, ch. 163) prevents
effect being given to it.

The admissibility of the evidence cannot, I think, be rested on
ambiguity in the agreement. In the first place, as already
stated, I do not find any such ambiguity. But if, as held by the
trial Judge and the Chief Justice of Nova Scotia, there is incon-
sistency hetween the recital and the final proviso on the one hand
and the covenant invoked by the defendants on the other, which
renders the whole instrument equivocal, that, with respect, would
seem to be a patent ambiguity and as such, in the quaint language
of Lord Bacon, not to be ‘‘holpen by averment.”” Saunderson V.
Piper (1839), 5 Bing. (N.C.) 425, 132 E.R. 1163, 8 L.J. (C.P.)

But in support of a claim for reformation or of a plea of es-
toppel grounded on misrepresentation, whether fraudulent or
innocent, the evidence under consideration was, I think, admis-
sible.  Its sufficiency is of course another question,

Fraud, it is true, is not alleged, and there may therefore be a
difficulty in the way of the plaintiffs recovering on that ground
without amendment. But the defendants seem to me to be in
this dilemma. Accepting the finding that the representation
deposed to by Black was made to and acted upon by him, it was
cither honestly and innocently, or dishonestly and frandulently
made, If the latter, the defendants would scarcely be heard to
allege the turpitude of the party through whom they claim. If
the former, there was mutual mistake such as would afford a
ground for reformation. Moreover, for a party who had made
sich a misrepresentation or for those claiming under him to
insist upon holding the other party to the terms of a contract his
execution of which was so induced, however innocently, would
he the exr post facto fraud dealt with by Jessel, M. R., in Red-
qrave v. Hurd (1881), 20 Ch, D. 1, 51 L.J. (Ch.) 113, 30 W.R.
251, 'We had to consider the admissibility of somewhat similar
evidence and the effect of such a misrepresentation as raising an
cquitable estopped in the recent case of Bathurst Lumber Co. v,
Harris (23rd of Nov. 1920). [See (1919), 46 N.B.R. 411.]

The trial Judge found in the circumstances and in the terms
of the agreement itself corroboration sufficient to satisfy see. 35
of the NS, Evidence Act, The Chief Justice of Nova Scotia, and
Longley and Ritehie, JJ. and also (with some doubt) Chisholm,
., concurred in that view, and 1 do not understand Russell, J.,
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to express any dissent from it. I am not eonvinced that the con-
clusion reached on this point was wrong. Yet the corroboration
relied on, if any, is very slight, and while, as was held in Radford
v. Macdonald (1891), 18 A.R. (Ont.) 167, all that the statute
requires is that the evidence to be corroborated shall be
“‘strengthened by some evidence which appreciably helps the
judicial mind to believe one or more of the material statements
or facts deposed to,”” and, as was said in Green v. McLeod
(1896), 23 A.R. (Ont.) 676, ‘‘the ‘material evidence’ in corro-
boration may consist of inferences or probabilities arising from
other facts and circumstances.’”’ 1 share Chisholm, J.’s doubt
as to the value as corroboration of an agreement alleged by the
plaintiffs to be ambiguous, and were it not for the aid on this
branch of the case afforded to them by the letter of the defend
ants’ agent, C. H. Read, of December 28, 1918, T should doubt
whether the statute had been satisfied. But I find in the record
that at the close of the trial ‘‘it was agreed between the parties
that for the purpose of this action the defendants are to be taken
to be in the same position as if the defendant were George Mc
Kean, and he was still alive.”’

If that were the situation no question of corroboration would
arise, and I am disposed to think that this agreement, althoug!
that may possibly be a result which the parties did not contem
plate, wholly excludes the application of see. 35 of the N.S. Evi
dence Act,

During the course of the argument the suggestion was mad.
from the Bench, that if the contract should be held to give to th
defendants the right for which they contend, it would be unen
forceable as obnoxious to the rule of equity prohibiting the clog
ging or fettering of the mortgagor’s equity of redemption
Counsel, however, did not discuss this aspect of the case, and
in the absence of argument, 1 should not be disposed to express
a concluded opinion upon it. It might be a very nice questior,
whether the right asserted by the defendants, that after repa;
ment of all advances and interest they should still control the ou:
put of the mortgaged property, either as purchasers at a pric:
to be agreed upon, or as commission agents at fixed rates, wis
inconsistent with Black’s contractual and equitable rights 1o
have his property restored unfettered upon such repayment, s
was held to be the case in Bradley v. Carritt, [1903] A.C. 253,
72 L.J. (K.B.) 471, 51 W.R. 636, or was merely a stipulation for
an independent collateral advantage not in itself unfair or uu-
conscionable, not in the nature of a penalty clogging the equity
of redemption, and not inconsistent with or repugnant to the con-
tractual and equitable right to redeem as. in Krealinger v. Ncw
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Patagonia Meat & Cold Storage Co., [1914] A.C, 25, at p. 61,
83 L.J. (Ch.) 79, a provision for an option of pre-emption was
deemed to be under the circumstances of that case.

As at present advised, I should be disposed to regard the trans-
action as evidenced by the written instrument, as fair and busi-
nesslike, and not within the mischief aimed at by any equitable
rule or maxim relating to the clogging or fettering of the equity
to redeem a mortgage. If the evidence of Black, on the strength
of which the contrary view has prevailed, were not in the record,
I should have said the intention of the parties as shewn by their
contract was that Black should not by repaying the McKean ad-
vances and interest be entitled to put an end to MeKean's stipu-
lated right to handle the entire output of the mortgaged pro-
perty either as purchaser or as commission agent. As put by
Lord Parker in the Kreglinger case, at p, 61 :—

“‘I doubt whether even before the repeal of the usury laws,
this perfectly fair and businesslike transaction would have been
considered a mortgage within any equitable rule or maxim relat-
ing to mortgages. The only possible way of deciding whether a
transaction is a mortgage within any such rule or maxim is by
reference to the intention of the parties. It never was intended
by the parties that if the defendant company exercised their
right to pay off the loan they should get rid of the option. The
option was not in the nature of a penalty nor was it nor could it
ever become inconsistent with or repugnant to any part of the
real bargain within any such rule or maxim. The same is true
of the commission payable on the sale of skins as to which the
option was not exercised.”’

Wutatis mutandis, this language seems to fit the case at Bar.
But it is unnecessary to pass upon this aspect of the case and,
as | have said, I prefer not to do so without the assistance of
argument upon it.

Subject to modifying it by striking out the clauses awarding
damages and providing for a reference to assess them the judg-
ment in appeal should be affirmed.

Migyaver, J.:—In my opinion, clause 1 of the agreement
signed by the parties, obliging the plaintiff, Charles O. Black, to
completely lumber the property and sell the timber to the ap-
pellants, is not ambiguous nor should it be construed as being
merely a guarantee to secure the repayment of the advances
made to Black, and as ceasing to produce effect when these ad-
vances are repaid. It is, in my opinion, an independent cove-
nant, See Kreglinger v. New Patagonia Meat & Cold Storage Co.

tpra, where a somewhat similar covenant was made,

The case of the plaintiff, now represented by the respondents,
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is, however, that he was induced to sign this agreement by the 3 B ARRY
representations of the late George McKean, that ‘‘the meaning : Act 185
and intention of this agreement is that we hold all the lumber ) Board o
on this property until we are paid off all our advances with in- the inhal
terest, that means to say, you can’t sell any lumber off this pro- b erty and
perty until you cut enough to pay us all off, because if you did, i came ap)
we would not have enough security, and that is what the agree- ) HsSessmer
ment means,”’ » ing the t
The trial Judge believed Black’s evidence that this representa- and disti
tion was made to him. It is contended that the matter could not ture of th
be proved by parol evidence. The trial Judge decided other- = relate to,
wise, and under all the circumstances of the case, I do not think sesstent
he was in error in allowing this evidence, . ASSCSSOTS,
He also considered that there was sufficient corroboration un- = ohjeet an
der the statute requiring corroboration as to statements alleged to ing or a
have been made by deceased persons. This is the only point on none of th
which 1 entertain any doubt, but this doubt is not sufficient in = terms rep
my judgment to justify me in reversing the finding of the trial = There i
Judge. The question of corroboration has already been passed = in the last
upon by two Courts, and I am satisfied to abide by their decision 4 Acts and |
I would dismiss the appeal with costs. hereby rey
i language
THE KING v. ASSESSORS OF TOWN OF WOODSTOCK; Ex., p. 5 the Aet wi
BANK OF NOVA SCOTIA. : fations fia
New Brunswick Supreme Court, Appeal Division, Barry, Crocket, and 8
Grimmer, JJ. April 21, 1022,
CerTIORART (§ IB—10)—WHEN REFUSED—REMEDY BY APPEAL—REVIEW 0
TAXATION—NEW BRUNSWICK STATUTES, result is, t
Certiorari does not lie to review an assessment for taxes under th ASSesSsing o
New Brunswick statutes where a remedy by appeal has been provided has to tra
An aggrieved party having failed to resort to the remedy of appea! ' s
within the statutory period cannot thereafter invoke certiorari.
Taxes  (§ IIID—135)—PROPERTY  STATEMENT—INSUFFICIENCY—BANK fully exam
INeqQu OF ASSE r—REVIEW. sary in or
A bank failing for taxation purposes to furnish a sufficient propert tencies'" he
statement as required by statute cannot complain of an inequalit
of the assessment,
CERTIORARI (§11—15)—BoNp — Nrw BRUNSWICK TAX STATUTE — TOWNS add 1o or
AND CITIES—*‘ CoUNTY "'— PARISH."’ he consister
The requirement of a bond as a condition precedent to ecertiorari eliminated
under the New Brunswick Genmeral Aet, 1913, ch. 21, relating to rat.s g
and taxes, applies to town assessments. The words *‘‘county,’’
““parish,’” include the towns, and cities within their limits, Isfactory ¢
[Ex parte Lewin (1879), 19 N.B.R. 425, not followed.) Woodstock,
OrpER nisi for certiorari to quash assessment made by the o+ should not
sessors of the Town of Woodstock, against the Bank of Nova The law i
Scotia. Dismissed. assessing of
J. C. Hartley, K.C., against certiorari. the inhabits
A. B. Connell, K.C., and F. R. Taylor, K.C., in support of 1920,

rule.

Appeal dismissed.
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iarey, J.:—The Town of Woodstock was incorporated by
Act 1856 (N.B.), ch. 32, which provided for the election of a
Board of Assessors and preseribed a wethod of assessment of
the inhabitants of the town upon their real and personal prop-
erty and income. By subsequent legislation, the assessors be-
came appointive by the town council, the original method of
assessment was superseded and a new scheme introdueed. Dur-
ing the town's corporate life of 66 years, more than 100 separate
and distinet Aets relating to it have been passed by the Legisla-
ture of the Province. Twenty-six of those Aets either exclusively
relate to, or touch or concern in some way the question of as-
sessiuent of rates and taxes or the appointment and duties of
assessors.  And although those 26 Acts were passed with the
ohject and had the effect of either repealing, adding to, restriet-
ing or amending previous legislation, strange to say that in
none of them that I recall, is there any language which in express

terms repeals any antecedent legislation,

There is to be found in each of these Aets, it is true, generally
in the last seetion, a provision to this or to the like effeet :—** All
Aets and parts of Aets which are inconsistent with this Act, are
herehy repealed, in so far as the same may be so inconsistent ™’
language which in reality means nothing, and without which
the Aet would be just as effective in repealing inconsistent legis-
lation ; for it is declaratory of no new law or doctrine, but is
merely the enunciation of a prineiple of construction applicable
to all enmulative legislation upon the same subject-matter, The
result is, that in order to find the law of today relating to the
assessing of rates and taxes within the Town of Woodstock, one
has to travel through 66 years of legislation, back to the very
heginning of the life of the town, as it were, and read and care-
fully examine over 100 Aets of the Legislature. This is neces-
ary in order to discover whether or not there are ‘‘inconsis-
tencies”” between subsequent and precedent legislation; for Aets
may overlap each other, re-assert a previously enacted prineiple,
add 1o or enlarge some previous scheme of assessment, and vet
he consistent. Tt is only the “‘inconsistencies’ which have to be
liminated, and to do this is not always easy. To the patient
nvestigator this, it is obvious enough, must prove a very unsat-
isfactory condition in the legislation relating to the Town of
Woodstock, a condition which, if 1 may be permitted to say so,
should not be suffered to continue,

The law in force at the present time relating to the levying and
assessing of rates and taxes within the Town of Woodstock upon
the inhabitants generally is to be found in 1890 (N.B.) ¢h, 40,

nd 1920, ch, 785 joint stock companies and corporations are
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still, T think, notwithstanding subsequent legislation, assessable
under 1883 (N.B.) ¢h. 26; the right of appeal and the method of
appealing from what the ratepayer may regard as an unfair or
an unjust assessment is given in 1873 (N.B.) ch, 81, sees. 16 and
17. In order to a clearer understanding of the question in-
volved in the case before us, it is desirable that I should refer
to these four statutes, which 1 shall proeeed to do, briefly, in
the order named.

By 1890, ch, 40, real estate, property and income are assessable
equally at the same rate and in the same proportion (sec. 1) and
the assessor shall deduet from each person’s personal property,
the amount of his or her indebtedness, as the ease may be, and
assess the balance remaining of said personal property after
making such deduction (sec, 2).

By 1920, ch, 78, see. 1, it is declared to be the duty of every
person liable to be assessed in the town, within 20 days after
notice published in the newspapers by the assessors, requiring
the same to make and file with the assessors a statement under
oath in such form as the Town Council or assessors may deter-
mine, of his real estate situate in the town and personal property
of every nature and kind wherever situate, and income derived
from his profession, trade, occupation or calling. Should any
person fail to comply with these requirements, then the assessors
from the best information they can obtain regarding the value
of the personal property and income of the person so failing,
shall, to the best of their judgment, assess such property and
income ; and no appeal shall lie from such assessment to either
the assessors or the town council, but the assessment shall stand
as made, and the person so assessed shall be liable to pay the
sarne without any deduetion, unless the assessors or the town
couneil shall be of opinion that there exists a reasonable excuse
for failure to file the statement,

By 1883, ch. 26, sec. 11, all joint stock companies or corpora-
tions who shall carry on husiness within the town, shall be rated
dnd assessed in like manner as any inhabitant upon any real or
personal property owned by such company or corporation, and
upon the income received by them; (then follows a special pro-
vision applicable to insurance companies alone) and for the
purpose of enabling the assessors to rate such company or cor-
poration with accuracy, the agent, sub-agent or manager thereof,
shall, if required by the assessors so to do, according to the form
in the schedule to the Act, furnish to them a true and correct
statement in writing under oath to be made before a Justice of
the Peace, setting forth the whole amount of annual income
received for such company or corporation within the town during
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the year preceding the making up of the assessment, and the
amount of the real and personal estate held by or for such com-
pany or corporation in the town, or in eonnection with the busi-
ness done therein; and in the event of the negleet or refusal on
the part of the agent, sub-agent or manager to furnish the re-
quired information to the assessors within 10 days after the ap-
plication therefor, the assessors shall rate and assess the company
or corporation according to the best of their judgment, and
there shall be no appeal from such rate or assessment; but
nothing herein shall be deemed to make such demand of a state-
ment necessary in order to make such assessment,

By 1873, ch. 81, an aggrieved ratepayer may within 10 days
after notice of his assessment, petition the assessors under oath
for relief; if the assessors, after consideration, deem the peti-
tioner entitled to relief, they grant it, and reduce his taxes to
what shall appear to them to be just and right; if they think
him disentitled to relief they, of course, confirm the assessnent,
In either case the assessors are required to give to the appellant
notice in writing of their decision, Should the appellant be
dissatisfied with the decision of the assessors, he may appeal
to the town council ; but no appeal to the council can be made or
received by them unless the petition to the assessors under oath,
or a duplicate of the same, be filed in the town clerk’s office
within 10 days after notice of the decision of the assessors sholl
have been given to the appellant. The town council may, on
such appeal, either affirm the first or amended assessment, or
otherwise deal with the matter as they may deem just and right,
and their decision shall be final,

It may be advisable here to point out that, in the absence of
the special provisions of 1883, ch. 26, see, 11, in regard to the
assessment of joint stock companies and corporations, those
hodies would, doubtless, be assessable under, and their assess-
ments regulated by, the provisions of the general Act 1920 ¢h.
78, see. 1, which are applicable alike to all persons liable to
assessment. By the Interpretation Aet, Con, Stats. 1903 (N.B.)
ch, 1, see. 8, sub-sec, 31, the word “‘person’’ or “*party’’ includes
any party or person, or any body corporate, company, or society,
to which the context is capable of applying. So that it wounld
scem to be quite clear that the word “‘person’’ would include
the bank. But, in view of the special provisions of the Act of
1883, it is not necessary to take the word out of its primary
meaning in order to apply it to a corporation, because the Legis-
lature has made special provisions in regard to corporations, and
those special provisions still stand, I think, notwithstanding the
general provisions of the Act of 1920. In such a case the
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general statute is to be read as silently excluding from its
operation, the cases, which have been provided for by the special
one. Barker v. Edger, |1898] A.C. T48 at T54; Garnett v,
Bradley (1878), 3 App. Cas, 944950,

The real difference hetween see. 11 of the Aet, 1883 ¢h, 26, and

or Towx or Sec. 1 of the Aet 1920, ch. 78, is that by the former section the

Woon-
STOOK.

Barry, J.

corporation is to furnish the information required by the sche-
dule to the Act, while by the latter the ““person’’ liable to he
assessed is to make and file with the assessors a statement under
oath ““in such form as the town council . . .. or on their
failure to preseribe a form, the assessors thereof may determine,”’
In one Act there is a form preseribed, in the other there is
none.

In the year 1921, before the assessment for that year was made
up, the Bank of Nova Secotia furnished and filed with the asses-
sors a statement under oath of its assessable real and personal
property and income. It is not clear from the return to the
certiorari whether this statement was made up with a view to
conformance with the earlier or the later Act; but, if my view
of the law be the correct one, then, elearly, the statement should
have been framed to meet the requirements of the Act 1883, ch.
26, and should have answered the questions propounded in the
schedule. Whether the assessors rejected the statement hecause
it did not conform to the statute, or because it was not sent in
time, or because they did not believe it, is somewhat obscure,
but reject it they did.

By this statement, the bank placed the value of its real estate
at $4,000; the assessable value of its personal property, con-
sisting of all loans and investments, including over-drawn ac-
counts, notes and bills discounted, current accounts, call loans,
loan accounts, past due bills, foreign exchange, and all other
advances of every kind and deseription for the year 1920, was
placed at $2,825731.68, or, a monthly average of $235477.64;
the total of its liabilities or indebtedness for its Woodstock
branch for the year 1920, consisting of deposits, including cur
rent accounts, savings bank balances, special deposits, and all
other balances, and amounts due and owing by the bank, it
placed at $8,724,561.01, or, a monthly average for the year of
$727,046.75, which, being deducted from or set off against the
total or monthly average of its personal property, had the effect
of wiping out its assessment upon personal property altogether,

In the same statement, the bank deelared that in the Town of
Woodstock for the previous year it had earned no income, and
afterwards, at the hearing of the appeal before the assessors, in
confirmation of this declaration as to income, it was shown that
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the actual operating expenses of the bank for the year 1920 were
$12218.87; the total interest paid on deposits, $17,508,94, mak-
ing a total of $29.727.81. Income from interest, commissions
and all other sources was placed at the sum of $28110.99; thus
showing a net loss on its Woodstock business of $1,616.82,

The assessors, as I have said, did not accept the sworn state-
ment of the bank’s officers, but rated it for the year 1921 as
possessing real estate of the value of $5,700, and personal
property of the value of $64,100, and upon such valuation as-
sessed it in the sum of $1,130.76, From this assessment, the
hank appealed to the assessors, who, after a hearing in which the
viva voce evidence of the manager and the accountant of the
hank was taken under oath, decided that the assessment as
made should stand, and so notified the bank.

The bank did not pursne to the town council the appeal from
the decision of the assessors given by the Aet 1873, ch. 81, but
on November 12, last, obtained from Chandler, J., an order
absolute for a certiorari to remove into the Court the said as-
sessment, together with a rule nisi to quash the same on the
following grounds:—1. By the assessment law governing the
Town of Woodstock the assessors are bound to assess the real
estate, personal property and income of the inhabitants of the
town equally, at the same rate and in the same proportion, which
they did not do in the present case, but assessed the bank speci-
ally, unequally and not in the same proportion as other inhabi-
tants of the town. 2. In making the assessment the assessors
should have deducted from the personal property of the bank,
the amount of the indebtedness or liability of the bank, and
have assessed the balance, if any, remaining; but they made no
deduction whatever in the assessment complained of, 3. In
making the assessment, the assessors took one-fifteenth of the
average total deposits and loans of the bank and applied thereto
the town rate of assessment for the current year, $1.62, for
which there is no authority in law. 4. There was no legal as-
sessment made by the assessors upon the Bank of Nova Scotia
for the year 1921.

The bank is not appealing against the assessment upon its
real estate, and the question of assessment upon income is also
climinated, for the bank has not heen assessed in respect of
income, The only question, therefore, arising for determination
hiere, is the question of the legality of the assessment which the
assessors have levied against the bank in respeet of its personal
property, for the year 1921,

AMr. Hartley, who showed cause against the rule nisi to quash
the assessment, took certain preliminary objections, which may,
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animous

N.B. conveniently, be reduced to these two:—1. An appeal from the Sp.
App—.—l_)lv decision of the assessors to the town couneil being given by the ”"J""“"'I‘
— " Aect 1873, ¢h. 81, see. 17, certiorari does not lie until after the goes, 1 t
Tur Kine  appellant has exhausted the remedy by appeal there provided. sessment
. 2. Sections 122 to 126, both inclusive, of the Act 1913, ch. 21, the law, cert
ASSESSORS The m

or Tows og General Act relating to rates and taxes, are applicable to assess-

Woon- ments in the Town of Woodstock, and before applying for the

STOCK- pule of certiorari, the appellant should have furnished a bond

parry, 4. in the sum of $200, as vequired by see, 123 of the Aet mentioned,
and that it has not done.

Dealing first with the preliminary objections, it is to be ob-
served that for very many years, and especially since the de-
cision in Ex parte Price (1883), 23 N.B.R. 85, it has been re-
garded as the practice of this Court, not to interfere by way of
certiorari in cases where there is a remedy open to the aggrieved
party either by review or by appeal. Exceptional cases have
occasionally avisen where the rule has been departed from, but
the rule which I have mentioned has generally been regarded as
the settled jurisprudence of the Court. The King v. Murray:
Ex parte Damboise (1909), 39 N.B.R. 265; Exr parte Beloni St.
Onge (1915), 25 Can. Cr, Cas. 169, 43 N.B.R. 517.

The three cases cited by Mr. Taylor as a justification of the
bank’s course in applying for certiorari without first pursuing
the remedy by appeal from the assessors to the town ecouncil
given by the statute, will, T think, be found upon examination to
be in reality authorities affirming the principle to which I have
alluded, rather than authorities supporting his right to be here.
In Jones v. City of St. John (1899), 30 Can. S.C.R. 122, an ANEENNY
appeal had been taken to the common council of the City of St question
John as provided by 1896, ch. 61, before the appellant applied oo
for certiorari. In Bank of Australasia v. Willan (1874), L.R. ”'"' '!“"
5 P.C. 417, one of the grounds upon which the Judicial Com inhabita
mittee of the Privy Council reversed the decision of the Supreme not dedu
Court of Viectoria, which, by the order appealed from had its liabi
quashed upon certiorari an order made by the Court of Mines “"Nt"”
for the winding up of a mining company, was that before re ""pl,""l
sorting to certiorari the respondents should have pursued the ”"'N.""
remedy given by the colonial statute and appealed from the "‘f”“""’.
lower Mining Court to the Chief Judge of the Court of Mines of the i
who was also one of the Judges of the Supreme Court.

The King v. Town of Grand Falls (1913), 13 D.L.R. 266, 42 quiry, !
N.B.R. 122, is also an authority against the bank’s position fact of
There, as here, it was objected that hecause the Grand Falls (o to. 414
had not taken advantage of the remedy given it by the Aet, 1800, were ¢o
ch. 73, sec. 69, and appealed against the assessment, it could not diction,
proceed by certiorari. But White, J., who delivered the un
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animous judgment of the Court said, 13 D.L.R. at 271:—“the N.B.
objection urged against the validity of this assessment
goes, | think, to the jurisdiction of the assessors to make such as-
sessment, and therefore, according to well-settled principles of Tur Kixg
law, certiorari 1\ not .li!ki’ll away by the section lquotml"' ) ) Aﬂﬂf;'m“i
The rule which White, J., alluded to, that is, that certiorari op Tows or
will lie to an inferior tribunal where that tribunal acts with-  Woon-
out jurisdiction, is, as he says, well settled, It is, indeed funda- 7%
mental, But it is equally wellsettled that the question of juris-  parry, 2
diction is determinable on the commencement, not on the con-
clusion of an inquiry; and affidavits to be receivable must be
directed to the former stage and not to the facts disclosed in the
progress of the inquiry. The Queen v. Bolton (1841), 1 Q.B.
66, 113 E.R. 1054, Objections on the ground of defects of juris-
diction may be founded either on the character and constitution
of the inferior tribunal, or upon the nature of the subject-matter
of the inquiry, or the absence of some prelimii proceeding
which was necessary to give jurisdiction to the inferior tribunal.
But the objection of defeet of jurisdiction cannot be entertained,
if it rests solely on the ground that the tribunal has erroneously
found a fact which was essential to the validity of its order, but
which it was competent to try. Bank of Australasia v. Willan,
L.R. 5 P.C. 417,
It is not questioned that the Board of Assessors was regularly
appointed and constituted ; nor is it disputed that they had the
right to enter upon the inquiry. In none of the grounds upon
which Chandler, J., granted the rule is the jurisdietion of the
assessors to enter upon the inquiry challenged, and not being
questioned, must, I think, be taken to be tacitly admitted. But
it is said that the assessors proceeded upon wrong principles;
that they did not assess the bank upon an equality with the other
inhabitants of the town, but assessed it especially ; that they did
not deduet from the personal property of the bank, the amount of
its liabilities and assess for the balance; that they took one-
fifteenth of the average total deposits and loans of the bank and
applied thereto the town rate of $1.62 for which there is no au-
thority in law. This may be all guite true, but yet if there is
nothing wanting in the constitution of the Board, and the nature
of the inquiry came within the scope of the duties assigned to
them by law, and they had jurisdietion to enter upon the in-
quiry, then, it seems to me under the authorities, that the mere
fact of their having proceeded upon a wrong principle, or come
to an erroncous conclusion in regard to a matter which they
were competent to determine, does not oust them of their juris-
diction,

App. Div,
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In the Act of 1883, ¢h, 26, which provides for the rating and
assessing of all joint stock companies and corporations, the
Legislature, realizing, doubtless, that assessors are not expert
mathematicians, any more than are Judges, nor schooled in the
intricacies of corporation hook-keeping, preseribed a form of
requisition to be made upon the company or corporation to bhe
assessed, for the purpose of enabling the assessors aceurately to
rate such company or corporation. This requisition demands
the answering of four questions, and contains an intimation that
in case the questions are not answered, the company or corpora-
tion will be assessed in the discretion of the assessors, and that
there will be no appeal, A glance at the statement sent in to the
assessors by the bank will demonstrate that neither the require-
ments of see. 11 of the Aet, nor the demand for information in
reply to the specific questions has been complied with. There is
attached to the statement sent in by the bank a schedule which
is said to contain the monthly averages of the total loans and de-
posits for the year 1920, a schedule which it is a little difficult
fully to understand-—that is, understand in its applicability, if
it has any, to an assessment upon personal property.

What then, in the cirenmstances, were the assessors to do?
They were, in the terms of the Aet, to rate and assess the bank,
in like manner as any inhabitant, upon its real and personal
property and income, according to the best of their judgment.
In exercising their judgment and in making the assessment upon
the bank, the principal assessor says :—**the assessors endeavour-
ed to make a fair and equitable assessment, having regard to the
business of the several branches of the said banks in receiving
deposits and making loans, which I believe to be fair and just,
and in this, the two other assessors who, along with myself, com-
posed the Board of Assessors, did concur,

I did not think it would be either fair or equitable for us to
assess the said branches of said banks for the full amount of the
monies actually loaned by them, but took only a portion of the
same together with a portion of the deposits received, and in
this way arrived at the amounts for which the several branches
of the said banks were assessed in the year 1921; and in this |
had the concurrence and approval of the other members of the
Board of Assessors,  The proportion of the average monthly
loans and deposits which was assessed in each case, works out at
15% thereof.”

It is admitted that nowhere in the law relating to the assessing
of rates and taxes within the Town of Woodstock, is there any
authority for the adoption by the assessors of the principle upon
which they have acted ; it may be also admitted that the assessors

68 D.L.R.

did not ra
that is to |
adopted in
from that
The assesst
strict comy
not do so,
formation
diseretion
suy that th
bank, in m;
ol the ineq
is that it v
SUSSOPS Wer
levy upon
with the ot
As to the
of 1913 (N
e applical
cept so far
or may be 1
and taxes i
provides th
sions,” (um
here) shall
what autho
This, cer
biroad enouy
for the bar
hefore proe
visions in p
mnoany towl
sistent prov
ter. But B
onclusive
s conditi
the Court ¢
the decision
sion of
re the w
at the time

tained seetic
i like proy

dint to eerti
I

1l

culse neit



68 D.L.R.] Dominton Law Rerorrs,

did not rate the bank on an equality with the other inhabitants;
that is to say, they did not apply the same principle to all, but
adopted in the case of the bank, an entirely different principle
from that which they followed in the case of other inhabitants,
he assessors do not elaim that they were assessing the bank in
striet compliance with the preseriptions of the Act, They could
not do so, because the bank had not furnished them with the in-
formation necessary for the purpose. But in exercising a sound
diseretion in the matter, which is all they could do, who shall
say that the principle upon which they acted was wrong?! The
bank, in my judgment, has little right to come here and complain
of the inequality and illegality of the assessment, when the fact
is that it was owing to its own neglect and default that the as-
sessors were unable to follow the preseriptions of the Act and
levy upon the bank an assessment uniform and on an equality
with the other inhabitants of the town.
As to the second preliminary objection.  Seetion 1 of the Act
1913 (N.BB) ch. 21, provides, that “‘this Aet shall extend and
he applicable to all parishes, incorporated towns and cities, ex-
cept so far as special provisions inconsistent herewith may exist
or may be made in reference to the assessing and levying of rates
and taxes in any such parishes, cities or towns,”' And sec. 149
provides that ““the sections of this Act headed ‘General Provi
stons,” (under which heading come the sees, 122 to 126 invoked
fiere) shall extend where applicable to all rates howsoever or by
what authority laid, imposed, assessed and levied.”’
Ihis, certainly, is very broad and comprehensive language;
broad enough, one would have thought, to have made it necessary
r the bank to have furnished the bond required by sec, 123,
fore proceeding by certiorari.  Where these are special pro-
vistons in regard to the assessing and levying of rates and taxes
any town, those provisions prevail to the exclusion of inecon-
ent provisions in the general Act in regard to the same mat-
But Ex parte Lewin (1879), 19 N.B.R. 425, is quoted as a
nelusive anthority against the view that a bond was required
1 condition precedent, That case was decided at a time when
Court en bane sat in two divisions of 3 Judges each, and is
lecision of a divided Court, Palmer, J., having dissented ; a
ion of weight no doubt, but not of the same weight as if it
the unanimous judgment of the Court. The law in force
the time the case was decided Con, Stats, 1876, ¢h. 100, con-
ied sections exaetly similar to sees, 1 and 149, 1913, ¢h. 21, and
ike provisions as to the giving of a bond as a condition prece
L to certiorari (see, 109) and a majority of the Court held that
use neither the Clerk of the Peace, to whom, on receipt of
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any objection to an assessment, the assessors are directed by sec.
109 to apply for advice, nor the county secretary, to whom, by
see, 110, the bond is directed to be given were city officers, there
fore, the sections mentioned were not applicable to assessments
made in the City of Saint John,

With every deference to the wisdom of the past, 1 eannot
accede to that reasoning, in so far as it is sought to apply it to
the case now under consideration. Because the word *‘county’’
includes eity and county, Con, Stats. N.B., 1903, ch. 1, see. &,
sub.-see 7, and a “parish’” includes any ecity or town which is
within the limits of such parish, 1. see, 8, sub.-see. 30, it seems
to me that a Clerk of the Peace, whose duties are defined by Con
Stats., 1903, ¢h. 59, is to be regarded as much an officer of the
town as he is of the county. Clerks of the Peace, of whom there
is but one for each county, are appointed for the whole county,
and not for any partieular part of it, and it is as much his duty,
I shounld think, to advise assessors of the town, as it is to advis
assessors of the rest of the municipality,

So, also, in regard to the county seeretary., For many pur
poses the Town of Woodstock and the” Municipality of th
County of Carleton are still united. They are united in support
of the poor; they are united in the maintenance of the count;
hospital ; representatives of the town sit at the munieipal council
hoard ; the common gaol of the county is the common gaol of the
town; and so on, in ard to other matters, But even if th
town and county were not in any way connected, 1 could s
nothing either inconsistent or incongruous in the idea of a bond
being given in the name of the county secretary as trustee for
the benefit of the town. And besides all this, there is, in th
Act of 1913, ch, 21, a provision which is not to be found in th
Con, Stats, 1876, ¢h. 100, and which to my mind clearly indicatos
an intention on the part of the Legislature to make the sees, 122
and 126 applicable to cities and towns, That is the provision
to be found in see. 126, which imposes upon the clerk of the
C'rown the duty, in case an order for the amendment of an asses:
ment be made under the powers conferred on the Court by s
125, of entering the same on record and certifying the same to the
chamberlain, city or town clerk, county secretary or other proper
officer of the eity, town or municipality wherein such assessment
was made,

While in view of the decision in Ex parte Lewin, 19 N.B.IL,
425, the question of the necessity of a bond as a condition pr
cedent to certiorari may not, perhaps, be wholly free from dou't,
still, were I obliged to determine it at the present moment, |
should be disposed to think that such a hond was necessary. Ihut

68 D.L.R.

in the eire
termine th
m'l'(“llg Ii_\’
remedy pr
of the asse
I would di:
CROCKET
GRIMMEI
case by Ch
the followi
Support]
sel for the
Town of W
town. Fo
legally and
the case wi
The poin
1. Asto
the year 19
the writ of
By the /
for the ap)
assessment
In the yea
rates levie
first, by an
habitants o
the real es
of the inhi
sitnate wit!
income and
st of $30
upon the et
panies or «
have autho
or any oth
pany or cor
legislation
nee 1o cor
therefore i
follows ;—
A joir
business wi
agent or m
i like man



68 D.L.R.] DomiNion Law Rerorts,

in the eirenmstances of the case, 1 do not feel obligated to de-
termine the question, because in my view the bank, before pro-
ceeding by certiorari should have pursued and exhausted the
remedy provided by the statute, and appealed from the decision
of the assessors to the Town Couneil ; and not having done that,
I would discharge the rule nisi, with costs,

(‘rOCKET, J., agrees,

GuimMEer, J.:—An order for certiorari was granted in this
case by Chandler, J., upon the application of the defendant, on
the following grounds. (See judgment of Barry, J., p. 53.)

Supporting these grounds it was strongly contended by coun-
s¢l for the bank that there is no law in existence relating to the
Town of Woodstoek, authorizing an assessment on banks in the
town. For the town it was contended that the assessment was
legally and properly made nunder the authority of law, and that
the case was not properly before the Court.

The points involved in this case are as I will take them:

1. As to the legality of the assessment made upon the bank in
the year 1921, in the Town of Woodstock, and 2, whether or not
the writ of eertiorari should have issued in this case,

By the Act of Incorporation of the town provision was made
for the appointment of assessors and the manner in which the
assessment for rates and taxes should be made in the said town,
In the year 1873, ch. 81, it was provided that the assessment of
rates levied in the said Town of Woodstock should be raised,
first, by an equal poll tax of not less than %1.25 upon the male in-
habitants of said town above the age of 21 years; secondly, upon
the real estate situate within said town, and personal estate
of the inhabitants thereof, and upon real and personal estate
situate within the town, of non-residents, and upon the annual
income and emoluments of such inhabitants over and above the

i of $300, derived from any office, profession, ete.; and also
upon the capital stock, income or other thing of joint stock com-
panies or corporations, ete. This latter phrase would seem to
have authorized an assessment to be made upon the joint stock
or any other pnasomi(m or, as the statute says, thing, of a com-
pary or corporation.  However, it would appear from subsequent
legislation that it beeame necessary for a more distinetive refer-

nee to corporations in respect to assessments in the town, and
therefore in the year 1883 by ch, 26, sec. 11, it was provided as
follows

All joint stoek companies or corporations who shall carry on
business within the said town, or who shall have an agent, sub-
rent or manager within said town, shall be rated and assessed
i like manner as any inhabitant upon any real or personal pro-
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perty owned by any such company or corporation, and upon the
income received by them, and the income of any company or
corporation, being an insurance company, shall be appraised at
1215 per centum of the premiums and moneys received from
said company by such manager, agent or sub-agent; and for the
purpose of enabling the assessors to rate such company or cor
poration with accuracy, the agent, sub-agent or manager there
of shall, if required in writing by the assessors so to do, accord
ing to the form in the schedule to this Aect, furnish to them a
true and correct statement in writing under oath to be made
before a Justice of the Peace, setting forth the whole amount ol
annual income received for such company or corporation with
in said town during the year preceding the making up of the as
sessment, and the amount of the real and personal estate held
by or for such company or corporation in said town, or in con
nection with the business done therein; and in the event of the
negleet or refusal on the part of such agent, sub-agent or man
ager to furnish the required information to the assessors within
10 days after such application therefor, the assessors shall rat
and assess the said company or corporation according to the best
of their judgment, and there shall be ne appeal from such rat
or assessment ; but nothing herein shall be deemed to make such
demand of a statement necessary in order to make such assess
ment. "’

Section 12 provides the manner in which the rate assesse
against the company or corporation may be collected after
mand has been made, and no payment, and it will appear fron
an examination of the section that authority was given to th
town to sue the company or corporation for the amount of sue!
assessment in the County Court of the County of Carleton, an
to recover the same with costs of suit,

Section 13 provides that in case a suit is brought it shall
be necessary for the town to set forth the special matter, hut
it shall be sufficient to declare that the defendant is indebtod
to the town in the sum of money to which the said taxes amount
whereby the action has acerued.

Section 14 provides that on the trial of such action or on
assessment before a Judge, a certificate from the town treasur
stating the amount of taxes shall be conclusive evidence of su
assessment and of the right of the town to recover. As has be
observed, see, 11 provides that the company or corporation car
rying on business within the town shall be rated and assess |
in like manner as any inhabitant upon any real or personal p
perty owned by such company or corporation, and upon incon -
received by them. Also, that if required in writing so to do |
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the assessors, they shall furnish to them a true and correet state- B.
went in writing under oath setting forth the whole amount of the App—.vl)lv.
annual income, ete,, of the corporation, and the amount of the —_
real and personal estate,  Also that in case of neglect or refusal Tue King
on the part of the agent, sub-agent or manager to furnish the AN_::N““‘.
required information to the assessors within 10 days, then the op Tows or
assessors shall rate and assess the company or corporation accord- Woon-
ng 1o the best of their judgment, and there shall be no appeal ﬁ:“_'_(
from such rate, nor shall anything in the section be deemed to  arimmer, 3.
make such a demand of the statement necessary in order to make
such assessment,  The schedule provides a form of questions,
which must be answered by the bank to the assessors,
Referring to the proceedings which have been returned under
the writ of certiorari, it would appear as if a demand had been
made upon the bank to furnish the assessors with a statement of
their veal and personal property and income liable for assess-
ment in the Town of Woodstock, in the yvear 1921, At all events,
there is a statement attached to the return signed by the man-
ager and 1 ecountant of the defendant bank purporting to give
the value of the real estate owned by the bank in the said town,
and an aceount of the average amount of deposits, loans and in-
vestments,  This statement does not cover any other personal
property of the defendant bank nor is it at all in the form pro-
vided for by see. 11 of the Aet quoted, but it however was pre-
sented to the assessors as and for a compliance with the provision
of the seetion, 1t appears from the subsequent aet of the as-
sessors that the statement was not satisfactory, and was treated
by them as if there had been neglect or refusal on the part of
the bank to furnish the required information; and without im-
puting any improper motives to the manager and acconntant of
the said bank it eertainly appears to me that the assessors were
not furnished with a true and corveet statement as required by
the seetion gquoted, and that, therefore, there was negleet at least
1 the part of the bank to furnish to the assessors the required
nformation, and that being the ease, in my opinion, there then
became vested in the assessors a diseretion to proceed to make an
assessment according to the best of their judgment, which they
apparently did, It would appear from the return mentioned,
that the assessors were justified in so refusing the statement, for
reason that the valuation given of real estate of the bank,
the statement, was $4.000. The assessors afterwards rated
hank on its real estate at $5,700, to which the bank has made
v objeetion and stated on the argument of this matter that
was no exception or fault to be found with the valnation
he real estate, In my opinion, there was no such statement
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furnished by the bank to the assessors as is required by see, 11,
and as stated that the assessors were fully justified in exercising
their diseretion and making the assessment according to the best
of their judgment, and they apparently did so. A eareful ex
amination of the varions statutes relating to assessment in the
Town of Woodstock, passed since 1883, has convineed me that
this legislation has not been in any way repealed or interfered
with; that it is in no way inconsistent with or repugnant to the
provisions of any subsequent Act which has been passed re
lating to assessments in the Town of Woodstock, and therefore it
was and still is in full force and effect, as much so as when pass
ed, It is special legislation evidently obtained for a partieular
and special purpose, and, apparently, has achieved the purpos
for which it was obtained without ohjection or interference, until
the present application,

In respeet to the second point, the writ of certiorari in thi
case is not taken away by statute, but it is, as is well recognized
and for many many years has been so recognized, a discretionary
writ which may be issued by the Court when it is of opinion it
may be necessary to protect the interests of those who may be im
properly affected by some action on the part of the Court of in
ferior jurisdiction. Here hy the Aet 1873, c¢h, 81, which is «
statute amending the Aet to Ineorporate Certain Distriets in th
Parish of Woodstock, in the County of Carleton, by see. 16 it is
provided that :—

“Any person thinking himself or herself aggrieved by an
assessiment for town taxes may appeal by petition under oatl
made before any Justice of the Peace to the assessors who shal
duly consider the same; and if they deem the party entitled 1
relief shall make such reduction in his or her taxes as to then
shall appear to be just and right and forthwith make the neces
sary alteration caused by said reduction in the assessment list
filed in the town clerk’s office, and also notify the treasarver or
collector of rates of the said reduetion and alteration; provids
always that such appeal be made within 10 days after such pe
son shall have received notice of such assessment ; notice in writ
ing of the decision of the assessors shall also be given to the ap
pellant, signed by said assessors or the majority of them,”

Section 17 of the same Aet is as follows:—

“Should the appellant be dissatisfied with the decision of the
assessors he may appeal to the 'Town Council, who may either
affirm the first or amended assessment or otherwise deal with tl
matter as they may deem just and right, and their decision shall
be final ; provided no such appeal to the Town Council shall be

made or received by them unless the said petition under oath or
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a duplicate thereof be filed in the Town Clerk’s office within 10 N.B.

App. Div,

days after notice of the decision of the assessors shall have heen
given to the appellant.”

Though this Aet was passed in 1873, and while there have Tur _'\"""
been many amendments to the Town of Woodstock Act of In- A«xt»nm
corporation relating to assessment of rates and taxes, I can find or Towy ov
no provision relating to an appeal other than that I have now Woon-
quoted, nor can I find that the same has in any way been re- BERCK.
pealed by subsequent legislation, and while passed very many Grimmer, 2
vears ago it is the only authority now in existence which governs
or relates to appeals against assessment rates in the said Town
of Woodstock, The procedure followed by the bank in this ¢
was under see, 16 of the last quoted Act. A petition was pre-
pared and filed with the assessors on or ahout July 8, 1921, hy
which the petitioner stated that it felt itself aggrieved by the
assessment for that year and appealed therefrom, and prayed
that the assessors might take the petition into their considera-
tion. The notice of assessment had been served upon the man-
ager of the bank on June 20, and according to the return made
to the writ of certiorari the petition against the appeal was not
dgned until July 8, and it was mot presented to the petitioners
until July 11, so that 20 days instead of 10 elapsed between the
time of the serviee of the notice of assessment on the bank and
the date of the making of the appeal against the same. Iowever,
the matter was heard by the assessors, who subsequently having
heard the evidence which was presented on the appeal of the
hank on July 29, notified the said bank that after hearing the

videnee and upon due consideration they, the assessors, had
come to the eonclusion that the assessment should stand as made.
Thereupon, the bank did not pursue the further appeal which
was provided for by see. 17 of the Aet, but proceeded later
m to obtain the writ of certiorari under which the return is now
before this Court.  The writ as stated is a diseretionary writ and
may be issued by the Court when it is of the opinion the eireum-
stances are proper for the issuing thereof, yet it has been re-
peatedly held by this Court, following well established precedent,
thut where a remedy is given by appeal that that appeal must
first be exhausted before the Court will entertain any applica-
tion for a writ of certiorari. As | have pointed out there was full
provision made for an appeal by the bank in this case, first to
the assessors, then if they were dissatisfied with that, to the town
council, but they have seen fit to discharge the provision so far as
the appeal to the town eouncil is concerned and have followed
the course which has brought them before this Court,

I am of opinion, therefore, under all these circumstances that
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the writ of certiorari should not have issued. 1 am also of th
opinion that the assessors had full jurisdiction to make the as
sessment, and that there is full and sufficient law in existence re
lating to the Town of Woodstock which authorizes an assessment
to be made on banks operating in the said town,

In view, therefore, of the reasons which 1 have given upon
both of the points which are of importance in this case, 1 an
of opinion that the rule should he dismissed.

The costs of this appeal must be paid by the defendant bank.

Rule dismissed.

Re FRANKEL, ART SWISS EMBROIDERY AND
DOMINION BANK,

Quebee Superior Court in Bankrvuptey, Panneton, J. February 7, 1921,

Baxgruprey (§ I—6) —SETTLEMENT WITH CREDITORS —CONSENT OF BANK
RUPT—RIGHT TO WITHDRAW BEFORE RATIFICATION—BANKRUPTCY ACT.

An insolvent has the right to withdraw his consent to a settlement
with his ereditors at any time before the Judge has ratified t)
settlement,

[See Annotations 53 D.L.R. 135; 56 D.L.R. 104; 59 D.LR. 1]

ArruicaTioN to ratify a eomposition made hy an insolvent
with his ereditors; the insolvent opposed the settlement. Ap
plication dismissed.

The facts of the case are as follows:—

An assignment was made on December 29, 1920, by one
Frankel. On January 13 following, the insolvent made an offer of
composition at 257 in the dollar. On the 17th of the same mont.
at a meeting of the inspectors, it was unanimously decided to a
cept this offer. On February 7, 1921, the following motion wus
presented in Court for the approval of the composition offered:
““Whereas, in the opinion of the undersigned authorized truste
it is in the interest of the debtor that the deed of composition
be approved by the Judge sitting in and for the Bankrupte
Division of the Superior Court.”” The insolvent Frankel, op
posed the motion. The settlement, he said, had been found in-
practicable, He argued that he eould not he foreed to earry out
the agreement in the circumstances,  He further objected thit
the settlement was illegal inasmuch as it was made at the fira
general meeting of the ereditors and the 10 days’ notice requir|
by the Aet (see. 13) was not given to the ereditors; nor had ay
notice of the terms of settlement been served according to liv.

The trustee urged that when once a settlement had been o
cepted hy the ereditors, the Court should enforce it. Not only
had the creditors agreed to the settlement, but money had heon
advanced by a third party namely, Henry Faber of Toronto, 10
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pay privileged ereditors and secure instalments on the settle-
ment,

Against this, Frankel gave as one reason why he could not
carry out the settlement that wounld result in the loss of his Cuoxe Jaw
husiness.  Another reason, he said, was that it was elear he and Q|-|;;x(:
Faber could not agree. The creditors would thereby suffer pre-  wo Ox.
Judice, am—

It was further stated that inspectors who previously approved g %
the settlement now desired that it should not be carried out.

B. Shulman, for the estate.

J. M. Ferguson, K.C',, for Frankel.

N, @, Tritt, for respondent,

PPanneron, J., said the question was important, It would be
useless, he added, to eall evidence on the other points raised
hefore deciding the first question whether an insolvent could
withdraw from a settlement after it had been aceepted by the
creditors?

Aflter an adjournment, the Court decided that an insolvent had
the right to withdraw his consent until such time as the Judge
ratified the settlement,

Accordingly, the trustee’s motion was dismissed without en-
tering into the other question raised,

Motion dismissed.,

CHONG JAN v, QUONG WO ON,

Vietoria County Court, B.C., Lampman, CoJ. May 26, 1522

( TS (§ TTA—125) —CoNSTRUCTION —INTENTION  OF  PARTIES —CON
STRUING A8 A WHOLE—V Al

MTY O TAMP AS SIGNATURE
In construing a clause of a contract the Court will look at the
whole contract, and give effect to the intention of the parties
having regard to the object of the contract. A person may bind
himsell by putting his name to a document without putting it
in his own handwriting, and if he uses a stamp It is just as
elfective as If he writes his name,

AcTion to recover a certain sum, alleged to be due under a
contract guarantecing a workman. Judgment for plaintiff,

W, €. Moresby, for plaintiff.

(. E. Wilson, for defendant.

Lawesan, Co, J.:—The plaintiff is a eannery contractor of
Vincouver and the defendant is a Chinese mercantile partuner-
ship, carrying on business in Vietoria,

The plaintiff being desirous of getting men to work in a can-
at Rivers Inlet, sent an agent named Chung Chow to Vie-

toria in an endeavour to find men, and on his visiting Vietoria,

he came in toueh with a Chinaman named Leong Jiong Yee, who

was willing to go to the Rivers Inlet cannery, but he wanted an
H--68 o,
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advance of $85, which Chung Chow was unwilling to give hin
unless some one guaranteed the workman. It seems that th
practice is that when men are engaged in this way, that hefor
the advance money is paid, some firm guarantees that the work
man will either leave for the cannery with his employer or will
actually arrive at the cannery and take up his work. This work
man, Leong Jiong Yee took Chung Chow to the defendant
store with the idea of having the defendant guarantee him oy
their arrival there, Chung Chow paid the $85 and he also pail
%2 to the defendant, who signed a written contract, the transls
tion of which is as follows :—

““Upon engagement of Leong Jiong Yee to go to Rivers Inl
Fish Canneries to work, and having paid him in advance $~
it is agreed that the monthly wage shall be $65 for 26 day.’
work, irrespective of the date the work starts, The day shall
be 11 hours, and anything over 11 hours to be regarded as over
time, for which extra pay shall be 25 cents per hour. Unlews
employee stays to the end of the season no overtime will be pai/
Wages for overtime will be paid to the employee upon his
parture when the season closes. Food, passage both ways, anl
poll tax to be provided by employer,

The date of departure of employee is definitely settled to 1o
June 16,

If Leong Jiong Yee do not go to shop

does not arrive at cannery
the payment in advance to be  asked of
refunded by
person guaranteeing, without demur,
1921, June 15th day,
Leong Jiong Yee.
Chop or
Stamp. Quon Wo On, Person guaranteeing

The workman left Vietoria along with some others, who w.
also going to the Cannery at Rivers Inlet, but when the boat on
which Leong Jiong Yee was travelling reached Alert Bay, he vas
arrested on a charge of having opium in his possession, and s,
subsequently, convicted and sentenced to 6 months’ impri-on
ment, and as he served his sentence, he was unable to do 1he
work which he had contracted to do at the cannery. Plainiff
then sought to recover from the defendant the $85, and upon 1
defendant refusing to pay, action was commenced,

At the time the contract was entered into, Chung Chow il
the defendant the sum of $2. Just what this payment is, there
was some confliet at the trial, the plaintiff contending that it vas
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4 commission and the defendant that it was ‘‘tea-money,”’ but
it seems to be more in the nature of an insurance premium.
There is a conflict as to the proper interpretation of the con-
tract which was in Chinese. In the last paragraph the plain-
il contention that the proper translation is that Leong Jiong
Yee should arrive at the cannery, but the defendants say that
tis “if he does not go to the cannery’’, and the defendants con-
tend that by reason of the fact that he left Vietoria on his trip
to the cannery the provisions of the contract were fulfilled.
I think, in deciding what is the proper construction to he put
on this last elause of the coutract, the whole contract must bhe
ooked at. 1t is clear that what the plaintiff wanted was a man
to go and work at the cannery and unless the man would actually
arvive at the cannery and work, they would lose their $85, so 1
think, having regard to the ohject of the contract, plaintiff’s con-
tention is correct, and the contract requires that the workmen
shonld actually arrive at the cannery.
There is a further defence in that the defendant’s name is
signed with a stamp, and there is no initial or name to anthen-
tiente it. The stamp has the name of the partner who affixed
it 1o the document, and opposite the stamp there are the words
person guaranteeing’’.  The partner who affixed the stamp
says that he did not consider the putting on of the stamp as a
sevions matter and says that had he considered he was signing a
outract he would have written in his name or his initials,
I do not think that this defence can prevail. 1 think it is
clear that a person may bind himself by putting his name to a
locument without putting it in his own handwriting, and if he
uses @ stamp, it seems to me that it is just as effective as if he
vrites his name, See Schneider v. Norris (1814), 2 M. & S. 2586,
105 E.R. 388, and Baker v. Dening (1838), 8 Ad. & E. 94, 112
ER 71
\s the sum of %2 was paid to the defendants at the time this
contract was entered into, and they have stamped their name
document opposite to the words *‘person guaranteeing'’,
o not think they can now be heard to say that they did not
r the contract as binding on them. The result is that the
Hil is entitled to judgment for

as claimed,
Judgment accordingly.

RAYNER v. HARLOW,

a Supreme Court, Harris, CJ., Russeil, J., Ritchie, EJ., and
Mcltish, J. February 15, 1922,

IF—00)—CoMMISSION TO TAKE EVIDENCE OF WITNESSES BEYOND

ISDICTION —ORDER PIXING DATE OF TRIAL—DPLAINTIFF COMPLY

H TERMS OF ORDER—|MPOSSIBILITY OF MEARING CASE WITHIN

IE LIMITED BY ORDER—DPRESS OF BUSINESS OF JUpups—Rianr

OF DEFENDANT TO HAVE CASE DISMISSED FOR NON-COMPLIANCE WITH

RIER,

67
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Where in an action, an order taken out by the plaintiff for a con some :
mission to examine witresses outside of the jurisdiction contains o or 18 |
provision thut the plaintiff shall bring the ease on for trial within thr 0
months from the date of the order, and the plaintiff does all in hi< 1
power to comply with the provision, but the Court is unable, owing 11 hers J
press of business, to fix a date within the time limit, the fact thu tion w
the case is not set down for trial and heard within the time limito| o
in the order is not a ground for dismissing the action. for cor
TROVER (§ 10—21)—PLEDGE OF STOCK—RETURNABLE WHEN DEBT FOR WHI 1| ‘I_""' fi

IT 18 GIVEN 18 PAID—CONVERSION—NECESSITY OF TENDER OF DEBT. fion ar

Where under an agreement and a receipt given at the time of « was Fi
pledge of stock, the stock is not returnable until the debt is paid, ther to the
ean be no conversion of the stock until tender of the debt has heou ber 10
made, ,
It a

Janua
ed on

engage
shortay
the C'o

Costs (§ 11—20)—No SUBSTANTIAL GRIEVANCE—TECHNICAL AND FICTITION =
CLAM —JUDGMENT—DISCRETION OF COURT.

A claimant who really has no substantisl grievance but who brings
an action for a purely technical and fictitious grievance may be -
prived of the costs of the proceedings, in the discretion of the Court,

Arrean from the judgment of Longley, J., in favour of plain- ,
tiff in an action to recover money loaned by plaintiff to de- her of
fendant and others for the promotion of a fox company. The but, as
amount sued for was not disputed but the action was defended to set ¢
on the ground that plaintiff, without defendant’s authority, had I find
delivered to one C. B, Lewis, who was associated with defendant made 1t
in the promotion of the company, a eertificate for 1,000 shares in ‘"“!"Pﬁ
a Massachusetts company, and that Lewis, subsequently, went ""f""’.
into insolvency and that no trace could be found of him or the was sti

stock, as the result of which defendant claimed he had suffercd at my
damages in the sum of $10,000. There was also a preliminary "'f“ th
objection taken that by order made at Chambers the cause wa: trial J
to he brought on for trial within 3 months from the date of the could 1

order, failing which the action was to stand dismissed, and that motion
the terms of the order had not been complied with. mentio
A. Whitman, K.C., and 7. R. Robertson, K.C., for appellant. that he
J. McG. Stewart, for respondent, done a

It al

Hagris, C.J.:—There was a preliminary objection in this case for ded
that the action was dead and should not have been tried when it was no
was. On Novembe= 10, 1920, there was an order for a commis- motion
sion to examine witnesses at Boston, taken out by the plaintiff, Whitm
This order contained a provision :— examir
““That the plaintiff shall bring this cause on for trial within 2 filed by
months from this date and in case the plaintiff does not hring miss th
this cause on for trial within 3 months from this date it is hereiny counte
adjudged and decreed that the plaintiff’s action herein shall The

stand dismissed witiout further order.” ment,
The evidence taken in Boston under the commission oceupics trial J
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some 34 pages of the printed case and that on the trial some 17
or 18 pages.

On January 25, 1921, the plaintiff’s solicitor moved the Cham-
hers Judge on notice to set the eause down for trial. This mo-
tion was heard 2 months and 15 days after the date of the order
for commission and the Chambers Judge fixed February 15 as the
date for the trial. Counsel for defendant attended on the mo-
tion and there is nothing in the order to show why the date fixed
was February 15, nor does it show that any objection was made
to the trial being fixed for a date beyond 3 months from Novem-
her 10,

It appears that I was the Chambers Judge for the months of
January and February, 1921, The term of the Full Court open-
ed on Janmary 10, and as Drysdale, J., was ill and Mellish, J.,
engaged sitting on a Commission regarding roads, there was a
shortage of Judges for the Full Court and I sat as a member of
the Court all through January and until February 2. A num-
her of applications were made to me in January to set down trials
hut, as it was necessary for me to sit in the Full Court, I refused
to set down any cases for trial except for dates in February, and
I find from the Chambers Book that before the application was
made to me to fix a date for the trial of this cause, I had made
orders for trials of other cases which took every available date
hefore February 15, As it happened, when February 15 came, 1
was still engaged on a trial begun on the 14th, and so Longley, J.,
at my request, took the trial of this cause, It, therefore, appears
that the date fixed for this trial was for the convenience of the
trial Judge, or because, on account of other engagements, he
could not fix an earlier date. The plaintiff had brought on his
motion in ample time to get a date well within the 3 months
mentioned in the order of November 10, and it was not his fault
that he could not get an earlier date than February 15. He had
done all he could.

It also appears that when the case came on for trial, counsel
for defendant moved to dismiss the action on the ground that it
was not brought to trial within the time specified, and that this
motion was dismissed, and thereupon, the trial proceeded, Mr.
Whitman, K.C,, taking part in the trial, examining and cross-
examining witnesses on behalf of the defendant, The judgment
filed by the trial Judge makes no mention of the motion to dis-
miss the action but deals simply with the merits of the action and
counterclaim,

The notice of appeal is in the usnal form from the whole judg-
ment, but it makes no specific mention of the decision of the
trial Judge dismissing the motion made at the beginning of the
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trial, nor is there anything to indicate that it is appealed from

I doubt very much under the circumstances whether the poin
raised is now open to the defendant, but it is unnecessary to de
cide this question because the plaintiff by moving to set the cause
down for trial had done everything he could to bring it on fo
trial and had therefore complied with the order of November 10.

When the order for November 10 was granted, the defendant’s
counsel knew that the only way the trial could be brought on
was by moving the Chambers Judge to fix a day for it. It
would be absurd for a Court of Justice to hold that the action
had to be begun all over again under these circumstances, when
the party was not at fault. There is no reason why plaintifi
should be punished because he could not get a Court. There is
another good answer to this objection, and that is, that the order
of the Chambers Judge fixing the date of the trial operated as
an extension of the time fixed by the order of November 10, and
this order was properly granted and never was appealed from.
The objection fails. _

The trial Judge gave judgment for the plaintiff for the sum
of $5,095 with interest on $4,521.29, from August 8, 1919, 1
date of the judgment, On the trial as well as on the hearing of
the appeal, the defendant’s counsel admitted the plaintifi’s
cause of action but claimed that defendant was entitled to dam
ages on his counterclaim, and that was the only question argued
in the Full Court, except the preliminary objection already rc-
ferred to. The facts are that the plaintiff lent to the defendant
and one Clifford B. Lewis, a large sum of money in connection
with a fox company. Lewis had made a payment of $2,000 on ac-
count and then a new agreement in writing was made on or
about May 8, 1916, in which defendant and Clifford B. Lewis
admitted the balance due to the plaintiff and promised to pay it
with interest on or before November 1, 1916, and the agreement
contained this provision:—

““ And as security for the payment of the above mentioned sun
to become due upon November 1, 1916, said Harlow has this day
deposited with said James Rayner a certificate for 1,000 shares
of the capital stock of the H. B. Ruggles Co., a Massachusetts
corporation.”’

The plaintiff signed a receipt for this stock certificate, reading
as follows:—

““Received of D. G. Harlow, certificate No. 15 of the H. B.
Ruggles Co., for 1,000 shares common stock as security for Ray-
ner Harlow, Lewis agreement of even date certificate to be re-
turned upon fulfilment of agreement.”’

Later, this stock certificate was exchanged for one for a similar
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from number of shares in the Ruggles Chair Co., and this exchange
point was made at the request of Lewis, Later, Lewis, on October 16,
to de 1917, —long after the money was due to the plaintiff—wrote
caus plaintiff requesting that the latter certificate be sent to him, say-
on for ing he had a chance to make a deal, and if it went through they
yer 10 would pay plaintiff **some real money.”” The plaintiff sent the
dant’s stock certificate to Lewis, and when he asks for his money, de-
tht on fendant demands the return of the stock certificate which had
it. I been sent to Lewis, and Lewis conveniently disappears from
action View,

when The counterclaim now set up is the value of this stock. The
laintifi plaintiff has produced evidence showing the elose business rela-
here is tionship which existed between Lewis and defendant, and one
vorder cannot read it without having a very strong suspicion that de-
ited as fendant knew all about the return of the stock to Lewis, and con-
0, and curred in it, but there is a denial of this fact by the defendant,
from and 1 am unable to say that a finding to that effect would be

Jjustified,

e sum On this view of the evidence, the defendant, it is ¢laimed, is en-
)19, 10 titled to recover the value of the stock as of the date when it
ring of was sent to Lewis. Counsel on the argument seemed to coneede
intifl s this.

o dam Under the agreement and the receipt given at the time of the
argued pledge of the stock it was not returnable until the debt was paid,
Wy re- and it has never been paid. There was, however, a tender after
ﬂ;dmn the action was brought, of the amount of the debt conditional on

the return of the stock. That was the first time when defendant
was entitled to demand it and the case of Halliday v. Holgate

neetion
lon ac

on or (1868), L.R. 3 Ex. 299, 37 L.J., (Ex.) 174, 17 W.R. 13, is, 1
Lewis think, an express authority for the proposition that the time of
pay it conversion was the date when the tender was made and the stock
seinent ought to have been returned.

The value of the stock on that date is, I think, the test to be
applied here. If the stock had increased in value subsequently,
that might have been taken into consideration; but that is not
this case. The question as to whether the value is to be fixed on
the date when the stock was sent to Lewis or on the date of the
tender, is in one sense of no importance because on a careful
reading of the evidence I am convinced that the stock was of
no value when it was sent to Lewis, and it never has been of any

ed sum
his day

shares
husetts

reading

H. B. value since. The defendant is, I suppose, entitled to nominal
% Rav. damages and I fix the amount at $1.
i The defendant set up a counterclaim for an exorbitant sum,

when he must have known or ought to have known that the stock

Similar was of no value and, as a result of that, the plaintiff was obliged,
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in order to meet this demand, to take a Commission for the ex-
amination of witnesses in Boston in which defendant joined and
the costs of that Commission and the taking of that evidence,
ought to be horne by the defendant. The costs which ought to
be paid by defendant would equal, if not exceed, the amount
which defendant would be entitled to if given costs on his count-
erclaim, and under these ecircumstances the proper course, I
think, is to allow no costs on the counterclaim to either party.

As to the costs of the appeal ; defendant raised the preliminary
objection referred to and argued it at some length. If he had
suceeeded on this objection the plaintiff’s judgment for his debt
would have been set aside, Under all the cirecumstances there
should be no costs on the appeal to either side. The sum of one
dollar allowed to defendant on his counterclaim will be set off
against the plaintiff’s judgment.

Rrrcmg, EJ.:—1 agree,

Mevusu, J.:—1 agree.

RusseLy, J.:—A preliminary question was raised in this case
by a motion on behalf of the defendant to dismiss the action on
the ground that it had not heen brought to trial within 3 months
of November 10, as required by an order of that date made at
Chambers by Ritchie, J. There was such an order providing that
if the plaintiff should not bring his case on for trial within 3
months, it should stand dismissed without further order. But
plaintiff took the proper proceedings to bring the case on for
trial well within the period limited, by a motion before the Chief
Justice on which an order was made on January 25, setting down
the case to be tried on February 15, a few days later than the
expiration of the 3 months’ period which expired February 10.
Counsel for the defendant was present when this order was made.
He was either assenting or opposing. If he assented, that is the
end of the question. If he opposed, the fixing of the time for
trial was an act of the Court to which I think the maxim is ap
plicable ‘““actus curiae meminem gravabit.”’ It might well he
that there was no convenient day on which the Chief Justice
could try the case before February 10. The plaintiff had done all
that he was bound to do to comply with the order of Ritchie, J.,
and the preliminary objection fails.

The case for the plaintiff was not contested at the argument.

The only question raised by the appeal has reference to the
defendant’s counterclaim. Plaintiff had advanced certain sums
of money to the defendant and two other persons who were joint-
ly interested in a fox-breeding or fox-selling company from
which he was expecting returns for his advances as also the
members of the company were from the profits of the speculation.
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e ex- The first advance was made in connection with an agreement of N.S.
| and May 15, 1915, That agreement was modified by a subsequent ;
ence, arrangement entered into with the plaintiff on September 24, s
ht to 1915, which was in the nature of a compromise of the plaintiff’'s Ravxes

ount rights under the original agreement. This was signed by (. B. "AI:‘I‘.(!W
punt- Lewis and the defendant Harlow, who were then acting, as they ol
se, 1 were throughout the whole course of the business which gives Russell, J.
y. rise to this litigation in close coneert,

nary In May of the following year a further compromise and ex-

1 had tension of time for the borrowers became necessary, and the fol-
debt lowing agreement was entered into:—

there “Whereas by a certain agreement made on May 15, 1915, by
f one and between James Rayner of the first part and Dawson G. Har-

it off low, Benjamin I. Rayner and Clifford B. Lewis of the second
,..m calls for payment to said James Rayner of a balance of

250 upon May 1, 1916, together with a bonus of $8,000.

\ml. whereas said money and bonus is now overdue and re-

case mains unpaid, it is hereby agreed by and between the said James
m on Rayner of the first part and said Dawson G. Harlow and Clifford
onths B. Lewis of the second part, that the said agreement of May 15,
de at 1915, be cancelled by the signing of this instrument insofar as the
* that liability of said Harlow and Lewis is concerned.

in 3 And in consideration of said cancellation said Harlow and

But Lewis do hereby agree to pay to said James Rayner on or before
1 for November 1, 1916, the sum of $4,250 with interest at the rate of
Chier 60 per annum, And as security for the payment of the above
down mentioned sum to become due upon November 1, 1916, said Har-

n the low has this day deposited with said James Rayner a certificate
y 10. for 1,000 shares of the eapital common stock of the II. B. Ruggles
nade. (o., a Massachusetts corporation.

s the In witness hereof we have hereunto set our hands and seals

e for this eighth day of May, year of Our Lord, 1916, at Boston,
s ap Massachusetts, Sgd. James Rayner (Seal), Dawson (. Harlow
1l be (Seal), Clifford B. Lewis (Seal).

1stice It is in connection with the deposit of stock referred to in the
ne all last paragraph of this agreement that the counterclaim arises,

e, dJ., The plaintiff Rayner, some time in June, 1917, sent forward the
original certificate to be exchanged for another for the same
ment. number of shares in what was in effect the same company oper-

o the ating under a different name. Later on, in October, 1917, at the
sums request of Lewis, and it is claimed without any authority from
joint the defendant, plaintiff sent the substituted certificate to Lewis
from who said he was expecting to make a deal by means of which the
o the claim of the plaintiff would be at least partially satisfied.

ation. The circumstances under which the certificate referred to in
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this agreement came to be deposited are described in the evidence
of the plaintiff. Q. Will you tell me what took place? A
They had failed to pay me my money and to show good faith
they offered me this to hold for it. Q. What was said? A. D. G.
Harlow said—I was wanting my money—Harlow said: *Now,
C. B., in order Jim may feel that we are going to pay him, let
us give him one of these stock certificates.” Q. By ‘C.B.”, h
meant Lewis? A. Yes, and by ‘Jim’ he meant me.”’

Just after this series of questions and. answers plaintiff pro
ceeds to say that Harlow was to give him another and he was 1o
return the one he had at home.

Q. Why was this being returned? A. I don’t know. Il
asked me to return it and 1 took the other one they gave me anil
returned the one I had at home.”’

It is not to be wondered at if plaintiff considered that he hal
the authority of the defendant to treat any request from Lewi
in regard to this certificate as if it had come from the defendan
himself, and I suppose that if the agent of *‘C. B.”", Miss Moyna
han, to whom the stock certificate in the ‘“H. B. Ruggles Co."”
had been sent for exchange had not returned to plaintiff the cer
tificate of stock in the ‘* Ruggles Chair Co.”’, to which the name
of the company had been changed in April, 1917, the question
now being discussed would have arisen at this date instead of at u
later stage. The plaintiff would have been charged with a con
version of the substituted certificate.

This exchange of certificates oceurred in June 27, 1917; Miss
Moynahan writes to the plaintiff on that date saying:—

‘‘Dear Mr. Rayner,

Your letter of June 16 received and I have forwarded it to Mr,
Lewis, who is at present out of town. 1 am enclosing certificate
No. 4 of the Ruggles Chair Co. for 1,000 shares of common sto k
in exchange for old certificate No. 15 for 1,000 shares enclosed i
your letter of the 16th.”’

1 find it difficult to believe that Harlow, the defendant, wus
not aware of this transaction under which the plaintiff parted at
least temporarily, with the original certificate and entrusted it
to the keeping of Miss Moynahan, who was the stenographer of
C. B. Lewis. He says he spent half his time in Boston, working
on the promotion of the fox company in which he and Lewis
were interested, and that he had his headquarters in Lewis's
office. 1If he was aware of the exchange transaction, and implicd-
ly ratified it, I think he also, impliedly, authorized the handing
over of the certificate to Lewis, on the request of the latter in

October of the same year. I am, therefore, inclined to the opinion
that there was really no conversion of the property. But I
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dence should not care to rest my opinion entirely upon this reasoning.
L Defendant may be entitled, under the evidence, to say that the
faith exchange of the certificates was provided for by an express agree-
D. G ment and authorization of which there is some evidence. Rav~eR
‘Now, I there was a conversion of the certificate and the shares which H ":'I'"“
m, let it represents, it still becomes necessary to inquire whether they il
Wy e had awy value. There, possibly, was a time when there was a  fwsseil, J
market for them, though I still consider this doubtful as regards
£ pro the common stock., There is some evidence of a few sporadie
was 10 sules after the date of the alleged conversion, which it is con-
tended, occurred in October, 1917, though as to this, it is not
I clear that the stock so sold may not have heen of the preferred
e and shares. | am referring now to a sale in November, 1917, of which
the witness, Jane H. Skillings, gives evidence. She really did
1e had not know whether this was common or preferred. If it was pre-
Lewi ferred stoek the fact of the sale throws no light whatever on the
mdan question as to the value of the common stock. There is no evi-
loyna denee in the case that I have been able to discover of any human
3 Co’ heing having ever received a cent of dividend on the stock, either
he cer common or preferred, and there are many instances throughout
' nane the evidence of stockholders who have to report that they never
1estion received any dividend. If the common stock ever had a market
of at a value, that value must have reached the vanishing point when
a con the United States became an associate in the great war, which was
in April, 1917,
3 Miss The following passage relating to this branch of the case is

taken from the evidence of Horatio B. Ruggles, the organizer of
the company :

to Mr. “Q. 1914 you began to feel the stress of war conditions, from

tificate 1914 on? A. Yes, sir; from the time 1 started we began to feel
n stock it. It started in 1913, I think, and things began to get bad right
osed in away. Q. And it became acute and brought the company to a
standstill about the time the Americans went into the war? A,
ait, was Yes. Q. Which was April, 19177 A, Yes. Q. And practically
rted at after April, 1917, until the time you got out, towards the end of
sted it that year, there wasn’t very much doing in the company? A.
sher of No, things were quiet. Q. Can you tell about the last time you
rorking made a sale of chairs? A. No, I couldn’t say. I think it was in
 Lewis 1917, Q. Somewhere in the summer of 1917? A, I think so.”’
Lewis's After the United States entered the war it became impossible
mplicd- to manufacture the chairs for the production and sale of which
anding the company had been organized because the metal required in

itter in the manufaceture could not he obtained.
ppinion Mr. Trefry, the Commissioner of Corporations and Taxation,
But | was officially charged with the duty of ascertaining the true mar-
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ket value of the shares of business corporations doing business
in Massachusetts. It was his official duty to inquire into the cir-
cumstances of this company among others and he did so. He
pronotinces the common stock to have had no value on April 1,
1918, and makes the same statement as to conditions on April 1,
1917, If so, it follows that the stock Lad no market value at the
date when defendant transferred it, which was in October, 1917,
In his re-direct examination by Mr. Crawford, acting,I assunie,
on behalf of the plaintiff in the examination of the witnesses
under the commission,—the witness assents to he proposition of
connsel that the reason no value was given to t"e common stock
was that such value as there was in the assets of the company was
not sufficient to reach the par value of the preferred shares
“There was nothing left for the common.’”” This statement, he
says, applies to both years, 1917 and 1918, all

I have not referred to the subsequent misfortunes of the com-
pany because it seemed to be taken for granted at the argument
that the conversion of the stock occurred when it was handed
over to (. B, Lewis, in October, 1917, and that if it had a selling
value in the market at that date the defendant would have a
good claim for the value of the certificate at that date, being the Ra
date of the conversion. It seems now clear from the cases cited
in the opinion of my brother Mellish, that the conversion was not
complete at that date. The only person who can claim damages ol
in trover is the person who has the right of immediate posses-
sion, and there was no such right in the plaintiff until he tend-
ered the amount for which the stock was deposited, which was
a much later date than the date, which seemed at the argument,
to be agreed upon as the date of the conversion. If the stock was 1.
worth nothing in October, 1917, it certainly had not recovered
its value at the date of the tender. The counterclaimant has
suffered merely nominal damages and that I suppose is the judg
ment which should have been given by the trial Judge.

This being the case, a question has been raised with reference tit:
to the costs. The case is one of injuria sine damno, and the dis- :
tinetion is well established between such a case and that of dam-
num absque injurid. In the former case as Broom quotes from
Holt, C. J., in the great case of Ashby v. White (1704), 2 Lord
Raymond 938, (Broom L.M. 157), ed. 7, 1900: ‘‘A damage is
not merely pecuniary but an injury imports a damage when a
man is thereby hindered of his right.”” Nevertheless, if such a
case as this had occurred before the reform of our practice under
the Judicature Act, the defendant, as a plaintiff, as he woull
then have been, would not have been awarded costs. The dam-
ages are only nominal and would have been less than 8. Ile
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conld not, under R.S.N.S. 1873 (4th series), ch. 94, see. 262, have
recovered costs unless the Judge had certified that the action
was brought to try a right besides the mere right to recover
damages or that the grievance was wilful and malicious or that
the action was not frivolous and vexatious, and that the claim-
ant had actually sustained damage to the amount recovered and
had, by notice in writing, demanded compensation therefor 8
days before action brought. The Judicature Act does not con-
tain any corresponding section nor do the rules made thereunder,
and 1 assume that the provision has been intentionally repealed.
But I must also assume that the reason why it has heen repealed.
is that a more comprehensive principle has been established in
its place by the provision in the Judicature Rules that subject to
the provision of the Act and Rules the costs of and incident to
all proceedings shall be in the discretion of the Court or Judge
(subject to eertain restrictions in Rule 1 of O. LXI1I, which have
no relevancy to the present case) and the further provision in R.
11, that the costs of the several issues of law or fact shall, unless
otherwise ordered, follow the event,

If the principle established by Ashby v. White (1704), 2 Lord
Raymond 938, obliges us to say that ‘‘the case of injuria absque
damno may be said to be unknown to our law’’ (Broom, LM, ubi
supra), 1 think it would be a sound exercise of the discretion of
the Court to say that where no substantial loss has been oc-
casioned and only nominal damages are recovered the principle
underlying the old rule of practice should be applied.

There are English cases which seem to afford support to this
view. In American Tobacco Co. v. Guest, [1892] 1 Ch. 630, 61
L. (Ch.), 242, 40 W.R. 364, where a retail trader innocently
purchased a small quantity of goods which turned out to he an
infringement of a trademark it was conceded that the injuria
had been committed, but the defendant was not adjudged to pay
the costs because he had innocently sold the goods and the quan-
tity of goods so sold in infringement of the plaintiff’s trademark
was small,  Similarly in Cole v. Christie (1910), 26 T.L.R. 469,
where the action claimed damages for the negligent preparation
of a catalogue, but the plaintiffs had suffered no damage, the
jury found that the defendants had been negligent in the pre-
paration of the catalogue, but that the plaintiffs had not suffered
any damage in consequence of that negligence. Here, 1 take it,
there was the injuria of a breach of the contract to prepare the
catalogue but no damage arising from that breach. The case
of Marzetti v. Williams was appositely cited (1830), 1 B, and
Ad. 415,109 E. R. 842, 9 L.J.K.B. 42 (0.8.), in which a banker
having funds, did not honour the customer’s cheque. There was
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no damage proved, but it was held that there must be nominal
damages, Parke, J., in that case said that: ‘‘an extreme case may
be put where a party, who had sustained no inconvenience, might
bring an action, but the remedy in that case would be to deprive
such party of costs.”” These words are quoted by Lawrance, J.
and he arrives at the conclusion that the plaintiffs had failed to
show that they were entitled to the costs of the action. He gave
the defendant the general costs of the action and allowed the
plaintiffs only the costs of the issue on which they had sueceeded
He must have held that the plaintiffs had a cause of action o
he would simply have dismissed the action. In awarding th
general costs to the defendant he went farther than is here claim
ed. All that is contended for here is that the claimant who re
covers nominal damages is not, thereby, necessarily entitled to
The trial Judge dismissed the counterclaim with costs
Had he been applied to to award nominal damages and costs I
could have awarded the damages and refused the costs. This
Court is now in the position of the trial Judge and should mak:
the order that he should have made. It seems to me to be of little
or no importance whether the appeal is dismissed or allowed
without costs. Technically, the judgment below is wrong, and
as an appeal is taken, it seems logical that we should allow it and
award $1 to the counterclaimant as damages, but certainly he
should not have any costs on his judgment nor should he, in my
opinion, have costs on an appeal from a judgment which is sul
stantially right and which, as it turns out, is asserted in order
to establish his right to merely nominal damages.

I regard the question raised as an important one. I think it
would be a serious reflection on our jurisprudence to rule that
we have a more limited diseretion in regard to costs than the
Court possessed before the pas-ing of the Judicature Aet, andl
that a claimant who really has no substantial grievance what
ever, can nevertheless, susta . an action for a purely technical
and fictitious grievance ar recover the costs of the proceeding.

CRAIG v. KENNEDY,
Quebee Superior Court in Bankruptey, Panneton, J. June 20, 1522,

0%

BANkRUPTCY (§ ITI—26)—PROPERTY INHERITED BY WILL DECLARED TO I'E
UNSEIZABLE—POWER TO DISPOSE—DISPOSITION WHEREBY 1T |
COMES JOINT PARTNERSHIP PROPERTY — LIABILITY OF, ON BA
RUPTCY OF PARTNERS

A party who inherits pmp. rty which is declared to be unseizal
but with right to the party inheriting to dispose of such property,
who enters into a partnership agreement whereby the partners mutua iy
divest themselves of their property, the one in favour of the othir,
the property of each partner becoming the joint and common propery
of the partnership, cannot claim the unseizable character of the pro
perty in bankruptey proceedings,

[See Annotations 53 D.L.R. 135; 56 D.L.R. 104; 59 D.L.R. 1.]
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BANKRUPTCY (§ [——12)—ASSIGNMENT BY ONE PARTNER—DPOWER TO BIND
OTHER PARTNER—BANKRUPTCY AcT, CAN,, 1919, cu. 36, SEC, 85,
Section 85 of the Bankruptey Aet, ch. 36, Can, Stats,, 1919, provides
that for all the purposes of the Act a firm may act by any of its
members, This section makes no distinetion and the Act applies to all
partnerships,

Peririon by one of two partners to annul an assignment made
Iy one of the partners, on two grounds, first that the assignment
was signed by only one of the partners, and second that the pro-
perty which he brought into the partnership was unseizable,
Petition dismissed.

VW eGiibbon, Mitchell and C'o., for petitioner,

Laflamme, Mitchell and Callaghan, for contestation,

PAaxNETON, J.:—As to the first grounds:—It is proved that
petitioner went with Byers at the office where the assignment

was made, that he was present when it was signed, that he agreed

to it, and that subsequently he communicated with the trustee in
his said quality on insolvency matters, and never objected until
May 15, when he made a protest, though during the interval be-
tween March 31 and May 15, the estate was being liquidated to
his knowledge.

Besides see. 85 of the Bankruptey Aet, ch. 36 (Can.), 1919,
provides that for all or any of the purposes of that Aet a firm
may aet by any of its members. This article makes no distine-
tion, and the act applies to all partnerships even to farmers on
matter of abandonment of property.

Under the eireumstances the abandonment of property of the
firm made by Byers is valid in so far as the authority of Byers
to make it is involved.

2. The unseizability of the property brought into the part-
nership by petitioner,

I1e derived his title to said property under two wills, one from
his father and the other from his grandmother, in virtue of which
cich of them gave to petitioner all their property moveable, im-
moveable and mixed, Each will contains the disposition that
the hequest is made for the support and maintenance of petition-
cr, that the property given is unseizable with right, however, to
use, enjoy and dispose of said property.

In the articles of partnership dated January 27, 1920, it is
declared that they have entered into partnership for the purpose
of carrying on together the farms they respectively own and
possess.  The whole property of every kind so brought into the
partnership by Byers, being valued at $17,100, and the property
of petitioner at $20,000, It is further declared in said article of
partnership that the said partners shall be and remain from this
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day, henceforth, joint owners and proprietors of the immoveal/l-
property and real estate above deseribed as well as all the stock,
farming tools and implements belonging to the said farm, which
they, hereafter, shall own in common and undivided ownership
until dissolution or liquidation of the said partnership, and it is
declared . . . . . . . . . . in consideration of th-
above stipulations the said parties hereby mutually divest thei
selves, the one in favor of the other of all their rights of property
and other rights on the real estate and immoveable propertics
as well as all moveables by each of them respectively owned iy
order that they hoth become undivided owners thereof by virtue
of these presents,

It was strongly argued that under the authorities and juris-
prudence, the property being unseizable, it cannot be ceded. This
argument, however correct it may be, is met by the clause in
each will that the petitioner is given power to dispose of the
property.

It is proved that the partnership is insolvent.

As the result of the article of partnership, the property of
each partner, by becoming the joint and common property of
the two partners lost its individuality as the particular property
of one of them, neither one nor the other can give alone a clear
title to the property he brought into the partnership when the
property will be sold.

The unseizable character of one of the property cannot le
identified as each property is merged into another, every inch
of ground of the property formerly of petitioner alone, is now
as much the property of Byers as his own. As the deed says, he
has divested himself of his property. It was argued that when
petitioner agreed to the assignment he did not know the legal
effeet of it. No such reason as error is alleged either in the
pleading or in the protest, it cannot be urged now.

Considering that petitioner has failed to prove the essential
allegations of his petition, the Court dismisses said petition with
costs,

Petition dismissed.

HALL v. QUESNEL,
Yale County Court, B.C., Swanson, J. June 2, 1922,

INTERPLEADER (§ 11—20)—JUDGMENT CREDITOR OF HUSBAND—SEIZURE 0¥
¢o0DS—BILL OF SALE FROM HUSBAND TO WIFE—FrAUD—RIGHT 0F
WIFE TO SET UP OWNERSHIP OF GOODS—ESTOPPEL,

The fact that a wife has entered into an agreement for sale aud
a bill of sale of certain chattels from the husband as grantor to the
wife as grantee for the fraudulent purpose of hindering, defeating
and delaying the creditors ot the husband, does not estop the wife
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from giving evidence to shew that she was the real ownmer of the
chattels before the giving of the bill of sale, and that the chattels
were purchased by her with her own earnings.

| Leippi v. Frey (1921), 61 D.L.R. 11; Bowman v. Taylor (1834),
2 Ad. & EL 278, 111 ER. 108; General Finance v. Liberator (1878),
10 ChD, 15, 27 W.R. 210; Richards v. Johnston (1859), 4 H. & N,
660, 157 E.R. 1000, referred to. See Annotation, 32 D.L.R. 263.]
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BC.

Cy. Ct.
Hawn
v.
QUESNEL.

TriaL of an interpleader issue as to ownership of goods and swanson, J.

chattels set forth in the list annexed to the issue. These goods
were seized under an execution by the sheriff under a judgment
recovered against the husband of the claimant herein who was
the lessee of certain farm premises at Lumby, in this county,
under a lease from the judgment creditor,

I1. €. DeBeck, for plaintiff.

W. H. D. Ladner, for defendant.

Swanson, Co. Cr. J.:—Dispute arose between the parties to
the lease during its eurrency and it was determined. Hall proffer-
ed a cheque to Quesnel for the amount he believed he should pay
Lim for that particular season, which Quesnel refused to accept.
Arbitration proceedings followed with the result that a much
larger amount was awarded against Hall than he felt he should
justly pay. No appeal was taken by Hall from the award of the
arbitrators, and accordingly, as payment was refused by Hall,
an application was made by Quesnel under the Arbitration Act to
have the amount of the award made a judgment of the Supreme
C'ourt of B.C.

The notice of motion was served upon Hall, returnable at the
coast on September 8, 1921, Subsequently on November 8, 1921,
Judgment was duly entered thereon against Hall; and upon a fi
fa issued pursuant to said judgment, the seizure in question was
made by the sheriff,

Now in the interval of time between the serving of the notice
of motion and judgment, and just one day before the notice of
motion was originally returnable, the claimant, Mrs. Hall and her
hushand, on September 7, 1921, enlisted the conveyancing ser-
viees of a local firm of real estate dealers, Spencer and Farmer,
and directed the preparation of the agreement of sale, or trans-
fer, and of the bill of sale of the chattels in question, from the
hushand as grantor to the wife, claimant, as grantee. The wife
says that these papers were insisted on by her, as her husband
was interested in a mine at Ewing’s Landing. I understand the
name of the mine is the ‘“White Elephant,’”’ a few miles south
of Vernon on Okanagan Lake. She says that the reason for her
insistence on the execution of these papers was the fear in her
mind that her husband might be killed by a dynamite explosion
in the mine, and that she wished all his property (whatever it
6—68 p.LR.
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was) conveyed and granted to her, so that in the event of any-
thing happening to her husband, she and her children would 1«
secured. It is significant, however, that the husband did not
acquire any interest in this mine until September 27, 1921, and
it is peculiarly significant that the husband and wife should
have chosen such an extremely hazardous time to execute these
papers as the day before the above named notice of motion wis
originally timed to be returnable.

The wife and husband stoutly repudiate any suggestion that
these transfers and bill of sale were conceived as a ready means
of defeating, hindering, delaying or defrauding their creditors,
and particularly Quesnel, who was pressing his claim to jud:-
ment, a judgment, too, which these people seemed to have -
termined to resist payment of a I’ outrance. Such transactions
between husband and wife, under such circumstances, are always
regarded by the Courts with grave suspicion. The mental atti-
tude of our Courts to such transactions is outlined by the Ju.lves
of the Supreme Court of Canada in Koop v. Smith (191)),
25 D.L.R. 355, 51 Can. S.C.R. 554, to which I beg leave to refir.
No consideration was given for these transfers, and no serions
attempt was made to vindicate the bona fides of the transaction,
In fact, the learned counsel for the claimant was sincercly
angious to have the Court forget all about this transaction,
which 1 have no hesitation in saying was coneeived by the clain-
ant and her husband with the express design to hinder, defeat
and delay his ereditor Quesnel, and one which could not in ull
honesty stand the light of day.

The amazing thing to me is that the claimant should have
been guilty of such an act of folly (leaving aside for the moment
its element of sheer dishonesty) when she was able to present
such a strong claim on the merits as to her actual title to the
goods in question,

True it is that the transfer and bill of sale covered not only
the goods and chattels, the subject of the enquiry before e,
but every whit of real and personal property owned or supposed
to be owned by the husband, leaving him as empty of property
as last year’s bird’s nest.

I am now confronted with a condition of things absolutely
novel to me, where the counsel for the claimant seeks to pet
completely away from this transfer and bill of sale, and to hase
his claim on the assumption that the bill of sale never existed.
His contention before me is that the evidence shews very clearly
that his unfortunate client was always the owner of these chat-
tels, that she purchased the same out of her hard earnings, and
that her husband never had any title in fact at any time to
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of any- the same, and that the alleged bill of sale is a piece of super- B.C.
°!‘1d be erogation; that the bill of sale is, therefore, a useless thing, as =
did not it purports to convey to the claimant what was always her prop- (e
21, ”“‘! erty. 1f the claimant’s title to the goods in question rested — Haur
should solely upon this bill of sale, I would have no hesitation in o "

te these concluding that it is inoperative to pass the property in such O,
W WAs goods under the circumstances of this case. 1 think Mr, Ladner’s Swanson, &,
! contention is right on the point that he raises, viz., that **fraud”’

ion that can be proved, even without the necessity of launching a sub-

I RO stantive action to set aside the bill of sale, as was done in the
reditors, case of Koop v. Smith supra. Mr. Ladner’s position in that
to juds- matter has the authority of a ruling by the late Elwood, J., of
1ve de- Saskatchewan (a very old personal friend of mine) in John
1sactions Deere Plow Co. v. Knudston (1915), 9 W.W.R. 574. This case
et“‘l“';'l-\,‘ I find is cited with approval in Leippi v. Frey (1921), 61 D.L.R.
tal atti-
y Juedees ”'| . e $ -
LB e must, however, confess that, notwithstanding the subsequent
{(1915). very questionable conduct of the elaimant in connection with
to refer. this bill of sale, I was impressed with her evidence as to the
) SErIous real ownership of all the chattels in question (except the air
nsaction. tight heater, value $8, which is admitted is the property of her
sincerely hushand). She has told a story which I am inclined to accept,
nsaction, that she bought these several articles chiefly out of the proceeds
1e "]“_"“‘ of her own hard toil. She laboured as a tailoress in the East
ry ‘!"""'{' (Windsor, Ont.,) and had saved $200 or $300, which she had
ot in all in the P.O. Savings Dept. even before her marriage, or at least
hefore coming to B.C., 14 years ago. She has taken in washing,
ad have and done sewing, making children’s coats and house dresses,

moment She has kept boarders, Part of the time, her husband has been
) present ill. During the war, she kept housekeeping rooms, and had
le to the soldiers’ wives living under her roof. She has certainly worked

hard and I have no doubt, not simply at the work of caring for
not only her own home and children. She has had help also from her

fore me, own people. She testifies to having bought the several articles
supposed in question, producing receipts for several of same in her own

property name, and says she paid for same out of her own ecarnings, |
am inclined to believe her testimony that these goods were so
bsolutely purchased by her, as she testifies.

@ to get I am now met with an important legal objection on part of
d t“_"“"" Mr. Ladner. An objeetion which indeed he took *“in limine,”
+ existed. seeking to exelude all the testimony of the claimant as to her
y clearly alleged separate ownership of these chattels, Mr. Ladner’s ob-
tese chat- jection is that the claimant is ‘‘estopped’” from now averring
ings, and that these chattels were hers antecedently to the date of the

* time t0 alleged bill of sale, September 7, 1921. He says that having
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signed that instrument (which, however, as Mr. DeBeck point-
out, was not under seal) and having sworn to the affidavit of
bona fides thereon she is now ‘‘estopped’’ from denying that her
husband was, prior to that date, the legal owner of all thos
chattels. Mr. Ladner says the claimant must stand or fall b
the bill of sale, and as it is so manifestly frandulent her clain
in toto must now fall to the ground. If his argument is sound
I think her claim would completely fail, for the reasons I hav:
clearly set forth above. I have considered with care the casc-
on estoppel submitted by Mr. Ladner :—

Bowman v. Taylor (1834), 2 Ad. & El 278, 111 E.R. 108, |
L.J. (K.B.) 58. Judgment of Lord Denman, C.J., Taunton, .J
Patteson, J., and Williams, J. Also judgment of Jessel, M.I1 .
in General Finance v. Liberator etc. Soc. (1878), 10 Ch. D. 15, 27
‘W.R. 210. ]

I have read the judgment of Jessel, M.R., with great care. I
that case he held that no ‘‘estoppel’’ had been created. At p. 21
he says ‘“‘and so it does not appear to me to be at all clear thi
that would amount to that precise averment of a fact which i
necessary to support the doctrine that a subsequent conveyan ¢
of the legal estate will, so to say, fill up the estoppel previous!y
created.”’

See also Richards v. Johnston (1859), 4 H. & N. 660, 157 E. 1.
1000, 28 L.J. (Ex.) 322.

I do not think that the doctrine of ‘‘estoppel’’ can be suc-
cessfully invoked here to ‘‘estop’’ (or ‘‘stop the mouth’ ol ),
the claimant in giving her testimony as to the real ownerslp
of these chattels.

I accordingly give judgment on the issue in favour of tle
plaintiff, Margaret A. Hall. In view of her reprehensible con-
duet in connection with the taking of the bill of sale in question,
I deprive her of all costs.

Judgment for plaintiff, accordingly, without costs.

Judgment for plaintif.

THE CENTAUR 00. v. AMERICAN DRUGGISTS SYNDICATE

Quebee Superior Court, Archibald, J. June 30, 1922.

TRADEMARK (§ IT—9a)—* ¢ CASTORIA’'—ARBITRARY WORD—LONG USA(E—
REGISTRATION—EXPIRATION OF FOREIGN PATENT—PROTECTION Or.

The word ‘‘Castoria’’ in connection with the manufacture and sale
of a senna laxative for infants and children is not the gemeric name
of a medicinal preparation, but an arbitrary designation, and as «uch
may be the subject of a valid trademark which, being registerc! in
Canada, protects the right to the sole use of the word in Canada during
the life of the trademark, although the patent rights to the prepar:tion
and sole right to the use of the word in the United States have expired,
and the produet has not been frntectod by a patent in Canada.
[See Annotation 56 D.L.R. 154.]
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A motion for a preliminary injunction ordering the de-
fendant company to refrain from using the word ‘‘Castoria’’ in
the sale of a certain pharmaceutical preparation having been
granted by Mr. Justice Duclos. An appeal on the injunction
was taken by leave to the Court of Appeal, 56 D.L.R. 137, which
confirmed the judgment of Duclos, J. The present action is to
determine the rights of the parties.

H. N. Chauwvin, K.C., for plaintiff.

Russell 8. Smart, and L. H. Ballantyne, for defendants.

ArcuiBarp, J.:—This is a very interesting and important case.

The plaintiff more than 40 years ago adopted the word ‘‘Cas-
toria”” in connection with the name of the plaintiff’s president
at the time of the first registration and upon the re-organisation
of the plaintiff’s company, made a new registration under the
name ‘‘Fletcher’s Castoria,”” and the article has been sold ever
since as plaintiff’s trademark in Canada.

The defendant contended that the word ‘‘Castoria’’ is the
name of the article and cannot be adopted as a trademark; that
the article was patented in the United States by plaintiff’s
auteur; that that patent bas expired and it is open to anyone to
manufacture the article and use the name by which it was call-
ed; that plaintiff never had any exclusive right to manufacture
that medicine in Canada as they never obtained a patent there
for the medicine and that anybody could have manufactured
the artiele in Canada and called it by the name ‘‘Castoria.”’

The parties have cited innumerable precedents, some of them
leaning towards the defendant and some of them supporting the
plaintiff, but these precedents when they differ from each other,
are mostly found to differ in consequence of the different facts
of each case.

There is one case on which the defendant strongly relies, de-
cided by Fry, J., in England, namely what is called the Tinoleum
case (1878), 7 Ch. D. 834, 47 L.J. (Ch.) 430, 26 W.R. 463.

That case decided that when an article had been patented and
given a name in the patent, although that name was invented by
the patentee, for the purpose of describing the patented article,
at the expiration of the patent, any person who began manufac-
turing the patented article, could call it by the name given to
it by the patentee. The patent in question in this case was an
English patent and gave the name of the article in the patent

itself and in the articles of the company associated for its manu-
facture and in their advertisements, and the Judge held that the
article itself was nothing else than solidified linseed oil, and
that the name was the specific name for that substance which
had not existed before.

That judgment has not been criticised in subsequent cases
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Que. and it may be taken to be the law of England that when a sub-

E stance which is not a combination or mixture of materials has

i el been patented and given a name in England, that when the

THE patent expires, such a substance may be manufactured by anyone
Clg‘“ in England under the same name.

. There would appear, however, to have been doubts as to that
AMERICAN  in the English Trade Marks Aect of 1919, ch. 79, part 2nd. p. 355,
%"‘;‘:;;T:! sec. 6, it is provided as follows :—

——  ““Where in the case of an article or substance manufactured
Archibald, J. upder any patent in force at or granted after the passing of this
Act, a word trademark registered under the principal Act or
part 1 of this Act, is the name or only practicable name of the
article or substance so manufactured, all rights to the exclusive
use of such trademark whether under the common law or by
registration, . . . . shall cease upon the expiration or determina-
tion of the patent and, thereafter, such word shall not be deemed a
distinctive mark and may be removed by the Court from the

register on the application of any person aggrieved.”

And the section proceeds:—

““No word which is the only practicable name or deseription
of any single chemical element or single chemical compound as
distinguished from a mixture, shall be registered as a trademark,
provided that (a) the provisions of this subsection shall not
apply where the mark is used to denote only the proprietor’s
brand, or make of such substance as distinguished from the
substance as made by others. . . . .

Of course this section of the Imperial Act has no force of law
in Canada. But it indicates the opinion that there is a difference
between combinations which results in chemical reaction so that
the substance has become one substance and the case where the
materials, though united, have not suffered chemical changes.

The authorities in England are numerous that a man may
make a combination of substances and call it by a name and
register a trademark including that name and preventing any
other person from using either the name or any other part of
the trademark, provided that it appears clearly that the name
is not the substance as manufactured by the party registering
the trademark.

1 think there can be no doubt that that is the law today, both
in England and in this country.

The taking out of a patent in Canada or in England does not
need to be considered in this case because no patent has been
taken up. The effect of a patent in a foreign country upon a
trademark in this country or in England has been considered in
several cases. There is no case either in this country or in Eng-
land which has invalidated a trademark including the name of a
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ub- substanee in consequence of the issuing of a patent in a foreign Que.
has country. s_é'
the 1 think, therefore, that the existence of a patent on ‘‘ Castoria’’ i
one in the United States would not invalidate a trademark including THE
the same name in Canada. CznrAUR
-]j*}‘ The word *‘Castoria’’ was first used by Samuel Pitcher in the C.,o
355, I'nited States to indicate a combination of substance to form a AmERicAN
medicine for children of a laxative character. A patent was DBUGGISTS
red & am s 5 di " SYNDICATE.
" applied for and the specifications indicated, as was necessary, b
this the different substances which entered into the patented medicine Archibald, J.
i or and the manner of compounding them. There was chemical
‘.h“ reaction with regard to some of these substances and with regard
sive to others there was only mechanical mixture, so that the material

1 by would be regarded as a mixture under the Imperial statute above
na- cited. The article was not named ‘‘Castoria’’ in the patent, but
eda Pitcher assumed the name ‘‘Castoria’’ in his trade and after-
the wards registered a trademark including the name ‘‘Castoria.”’

Subsequently by various transfers, the plaintiffs became entitled
. to all the rights of the original owner and at a certain stage
tion applied for registration as a trademark in Canada. The trade-
d as mark included the word ‘‘ Castoria,”” and also the name of the
ark, president of plaintiff’s company. The plaintiff’s business had
not heen extensively advertised, especially its trademark, plaintiff
or’s spending up to $20,000 a year on such advertisements. The

the husiness had grown until the plaintiff’s sales have reached a

quarter of a million dollars a year. All of plaintiff’s advertise-
law ments have made it clear that the word ‘‘Castoria’ was the
ence name of the medicine as manufactured by the plaintiff. *‘Fletch-

that er’s Castoria’’ is seen everywhere in the newspapers and posted
! the in the streets with the expression ‘‘None genuine which does not

bear the signature of ‘Fletcher’,’”” that is to say, nothing is
may “(astoria’’ which is not manufactured by plaintiff.

and It is very true that anyone if they can find out the secret of
any the formula of the plaintiff for ‘‘Castoria’’ ean manufacture the
't of article but it would not be ‘‘Castoria’’ because that is the name
lame of the article manufactured by the plaintiff. But it is said, if
‘ring they can manufacture the article they must be able to give it a

name. That is true, there are a large number of persons manu-

both facturing a medicine based on senna, many of them just as near
to the plaintiff’s formula as that of the defendant. They call
3 not their medicine by the various names under which they advertise

been them. Plaintiff invented the name of *‘Castoria’’ to represent
on a the medicine which he manufactured, and it is quite open to
:d in anyhody else to manufacture in Canada the same medicine and
Elfli-!' call it by any name which they choose.

oI a
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It is manifest that the substance called ‘‘Castoria’’ as manu-
factured by the plaintiff has become a very popular medicine
owing te its intrinsic merits and owing to the extent of the
plaintiff’s advertisements. If defendant should be allowed to
use the word ‘‘Castoria’’ it would necessarily indicate to the
public that it was the same medicine which the plaintiff was
selling and the plaintiff would, consequently, suffer large dam-

The evidence has established that the formula contained in the
patent of 1868 in the United States is not the formula upon
which ‘‘Castoria’’ is manufactured in Canada. It is not the
formula upon which the defendant is manufacturing its medicine
which it has attempted to call ‘‘ Castoria.”’

The defendant’s manager, when examined, was asked by 1
upon what formula his medicine was manufactured. He «
clined, claiming that the formula was secret. Subsequently, on
advice of his counsel, he produced the formula. The proof also
establishes that in several more or less important particulars,
the medicine manufactured by the plaintiff and called ‘‘Cas.
toria’’ is specially different from that manufactured by the
plaintiff. Its specific gravity is different, its viscosity is only
half of that of the plaintiff’s medicine. It differs also in acidity
and in color and to a certain extent in taste. It is obvious that
there must be something either in the substance used or in the
preparation of substances used or in the mode of combination
which is different in the one case from the other.

In any event, there is a substantial difference and even if the
defendant had the right to call his substance ‘‘Castoria,’”’ le
would have that right only when he manufactured the sanme
substance.

1 conclude, therefore, that plaintiff has established his right
to the sole use of the word ‘‘ Castoria’’ under his trademark and
that even if the defendant had established his right to use the
word ‘‘Castoria’’ he has not proved that the substance which
he manufactures under that name is the same substance as the
plaintiff manufactures and calls ‘‘ Castoria.”’

The interim injunction granted to the plaintiff against the
defendant using the name ‘‘Castoria’’ as the name of the medi-
cine which he is selling for the same purpose which the plaintiff’s
medicine is intended (1920), 56 D.L.R. 137, was properly so
granted and must be confirmed and declared perpetual and the
defendant condemned to deliver over all labels, bottles of medi-
cine printed matter bearing the said name ‘‘Castoria’’ which
have been manufactured and are now in the possession of the
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defendant (and to render an account to the plaintiff of all
medicine sold by the defendant bearing said name ‘‘Castoria,’’)
with costs.

Judgment accordingly.

GUNNING v. LUSBY (No. 1).

Nova Scotia Supreme Court, Russell, J., Ritchie, E.J. and Chisholm, J.
January £3, 1922,

PRINCIPAL AND AGENT (§ ITD—25)—SALE OF LANDS—OPTION—FORMATION
OF SYNDICATE—DUTY OF PARTY HOLDING OPTION TO TURN OVER
PROPERTY WITHOUT MAKING ANY PROFIT.

A party who obtains an option on property and in order to float it,
forms a syndicate to which the property is turned over, is mot the
agent of the syndicate and is not bound to make full disclosure as
to the price at which he purchased, and the members of the syndicate
having ratified the price at which the propeny was turned over cannot
complain, if there has been no fraud Iment which induced
them to become members of the syndicate.

Arpear from the judgment of Harris, C.J., in favour of
plaintiffs in an action to recover moneys paid by plaintiffs in
connection with a syndicate formed for the purchase of western
lands. Reversed.

F. L. Milner, K.C., and J. A. Hanway, K.C. for appellants.

E. H. Nichols, K.C., and F. L. Davidson, for respondents.

RusseL, J., agrees with Rirenie, E.J.

Rircuie, E.J.:—For the preliminary facts I quote from the
judgment appealed from :—

“This action is brought by the plaintiffs suing on behalf of
themselves and all other members of the Great West Land Syndi-
cate, No. 2, except the defendants against the three first named
defendants who were trustees and the other two defendants for
the recovery of the sum of $151,159.37 paid in by members of
the syndicate under the circumstances hereinafter referred to.

It appears that two men named Pugsley and Trethewey had
an option from one Greer residing near Moose Jaw to buy his
farm at the price of $112,000. They agreed in consideration
of $15,000 to be paid by the defendants, Silliker and Vail, to
step aside and let Greer give them an option. When the new
option was given the price was increased to $118,500 and Greer
gave Pugsley and Trethewey the difference between the two
options, $6,500; so that Pugsley and Trethewey got paid $21,500
for retiring, $15,000 from Silliker and Vail, and $6,500 from
Greer, which was added to his price.

Having received this option for $118,500, Silliker and Vail
decided to put the property on the market at $187,500, and
they approached the three defendants, Lusby, Smith and Fage,
all of whom were men of good repute residing at Amherst, with

TR RS e, g
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a request that they should act as trustees; Lusby was a promin- Is f
ent merchant; Smith a prominent barrister, and Fage was the ciently
mayor of the town of Amherst, and I suppose they were selected I have
because of their eminent respectability and because they would swere(
inspire confidence in the pubiie, who were to be asked to put up Syndit
the $187,500. Fage was not called, and there is no evidence that familii
—_— he got any rebate, but both Smith and Lusby on subscribing for contro
Ritehie, EJ. - gto0k in the new syndicate got a rebate or discount on their syndic
shares from Silliker and Vail, who credited the syndicate with becam
the full value of the shares.” the di
The agreement constituting the Great West Land Syndicate land
No. 2 is set out at length in the judgment under appeal. There option
had previously been another syndicate promoted by Silliker and to sell
Vail for speculating in western lands and in that transaction Gu
they occupied the same position as in Syndicate No. 2, that is ker an
to say, they controlled the lands sought to be acquired and made buying
a profit on the sale, It is, I think, conceded that this was known was by
to the members of the first syndicate, and therefore very gener- would
ally known in Amherst and in the county of Cumberland. A have |
number of the members of the first syndicate became membirs owner
of the second syndicate and 1 think it is a fair assumption thut you a
they realised that Silliker and Vail were making a profit on Sillike
turning over the land to Syndicate No. 2; for this there is the profit,
most ample support in the evidence. It is true as pointed ont to it ¢
by Harris, C.J., that the agreement contains no mention of the Came
fact that Silliker and Vail had an option on the property and and s
that a man reading the agreement might get the idea that the taking
owner in the west was the man to be dealt with, the sa
This omission leaves room for an argument that Silliker :nd he dii
Vail were concealing their interest, but it is to my mind very neithe
far from being conclusive. In the first place, they were appeal- truste
ing to a constituency to a large extent familiar with their method the pi
of carrying on this kind of business. If the defendants, Silliker and v
and Vail, were concealing the fact that they had an option, that homes
concealment in order that it avail the plaintiffs must be a fraud- S. A,
ulent concealment which induced them to become members of the $187,0
second syndicate, and the burden rests upon the plaintifis to purch
make this reasonably clear. I must go to the evidence to see truste
if the plaintiffs have sustained that burden. The defendants the s;
did not buy for the syndicate; they bought for themselves; the unkn¢
syndicate was not then formed; of course, this is important, of it
because if they had been the agents of the syndicate when they man
acquired the option, that (apart from the branch of the case stand
with which I deal later on) upon elementary prineiples of the and \
law of agency would have been an end of their defence, the
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Is fraudulent concealment established by the evidence suffi-
ciently to sustain the burden of proof resting on the plaintiffs?
I have reached the conclusion that this question must be an-
swered in the negative. Gunning, one of the plaintiffs, was in
Syndicate No. 1, and it is, I suppose, fair to assume that he was
familiar with the fact that the defendants, Silliker and Vail,
controlled the title to the property which was conveyed to that
syndicate. In January, 1913, very soon after if not before he
hecame a member of Syndicate No. 2, he received a letter from
the defendants, Silliker and Vail, in which, speaking of the
land in question, they say :—*‘This piece has been held under an
option for a considerable length of time and hence we are able
to sell it at the price we are offering.”’

Gunning, when he read this letter, knew absolutely that Silli-
ker and Vail controlled the property and that the syndicate was
buying from them. If, as he says now, he thought the syndicate
was buying from a man in the west, it is inconceivable that he
would not write back at once to Silliker and Vail and say: ““I
have been deceived; I thought I was buying from the original
owner and did not know I was buying from you and paying
vou a profit.”” I think he must have known iery well that
Silliker and Vail were not turning over the property without a
profit. This was the time for him to speak ; he made no reference
to it at all and by his conduct affirmed the transaction. H. W,
(‘ameron, another of the plaintiffs, was also in the first syndicate
and says he was told that practically the same syndicate was
taking hold of this venture, and says he knew that practically
the same men were in both ventures. Cameron does not say that
le did not know he was buying from Silliker and Vail, and
neither does Leydon, the third plaintiff. In a letter from the
trustees to Cameron, the following appears: ‘‘ As you are aware
the property at Moose Jaw in which our syndicate is interested
and which consists of 640 acres less 15 acres reserved for a
homestead, was purchased through Silliker and Vail from Mr.
8. A. Greer, of Moose Jaw, the price the syndicate agreed to pay
$187,500, Messrs. Silliker and Vail under their agreement of
purchase and sale then held by them but now held by your
trustees, . . "’ If Cameron was not so aware, and the fact that
the syndicate purchased from Silliker and Vail was previously
unknown to him, I would expect him to say:—‘‘1 was not aware
of it at all and I signed believing we were purchasing from the
man in the west.”” So far as these plaintiffs are concerned, it
stands out in the case that no complaint is made about Silliker
and Vail being the vendors until after the venture has gone on
the rocks, and it cannot, I think, be successfully contended that
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they did not know it long before. I do net think that persous
became members of the syndicate because the fact that Silliker
and Vail controlled the property was fraudulently conceal d
from them; on the contrary, I think the inducing cause wus
that a previous venture of the same kind had been brought to a
suceessful termination by Silliker and Vail. A number of
prominent men signed and the rest followed.

But I am of opinion that the evidence goes further and shevs
affirmatively that there was no such fraudulent scheme on foot,
If Silliker and Vail were conspiring to conceal the fact of their
option, they certainly would not defeat the fraudulent purpose
which they had in view by stating that fact and this they did.
In the letter to Gunning dated January 13, they distinetly said
they were able to sell at the price mentioned in consequence of
holding an option. I am unable to understand the writing of
this letter if there was any question of concealmeat. The syni-
cate agreement is dated January 2, and then was taken round
for signature. It is probable that the letter was written before
Gunning signed, but if not, it was very soon after, McKeen, one
of the plaintiff’s witnesses, knew that Silliker and Vail had the
control of the land and were turning it over at a profit. Black,
another of the plaintiff’s witnesses, knew that Silliker and Vail
were to resell it at a profit, and he got this information from
them. There is a mass of testimony in the same direction; to
refer to it all would unduly prolong this opinion. On the whole
evidence, I am unable to agree with the finding of Harris, ('.J,
that the profit made by Silliker and Vail was a secret profit.
‘With every respect for his finding, the evidence, as I understand
it, forces me to differ from him.

There was a meeting of the members of the syndicate in 1917;
at that meeting those present could not fail to know the fuct
that the purchase was from Silliker and Vail. 1 do not refer
in detail to the evidence because there is no dispute about ihe
fact. No suggestion was made that this was news to the members
of the syndicate or that they were induced to come in by con-
cealment of the fact. It is inherently improbable that the mem-
bers of the syndicate who had been induced to go into a venture
by concealment of a fact would not mention it when the decep-
tion practised on them became known, and particularly so if
the venture was not going well.

There was another meeting of the members in 1918 but no
suggestion that it was not known from the start that Silliker
and Vail had the option.

But supposing the true state of the facts was first known to
the members in 1918, can they disregard it, affirm the transac-
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tion, retain what they have, and then when the option becomes
of no value because some of their number do not pay up fall
back on Silliker and Vail to get back the money they have lost.
I think not. They could in such case rescind the contract, but
as was pointed out by Lord Davey in Burland v. Earle [1902],
A. C. 83, at p. 99: “To rescind the sale is one thing, but to
force on the vendor a contract to sell at another price is a
totally different thing.”” The plaintiffs in this case want what
is called the secret profit, or in other words, they want the
purchase price to be $118,000, and in addition they seck to re-
cover the purchase money paid in by certain members of the
syndicate,

In Burland v. Earle, a director purchased property without
mandate from the company and under such circumstances as
did not make him a trustee for the company, and thereafter
resold the same to the company at a profit; it was held that
whether or not the company was entitled to a rescission of the
contract of resale, it was not entitled to affirm it and at the
same time treat the director as trustee of the profit made.

Re Cape Breton Co. (1885), 25 Ch. D. 795, cited by Mr.
Milner, K.C., is I think directly in point on this branch of the
case. The facts are stated by Fry, L.J., at p. 811, as follows:—

“The facts of the present case appear to me to amount shortly
to these: that Mr. Fenn was the agent of the company to pur-
chase a specific property in which, before the commencement
of his agency, he had acquired an interest, that Mr. Fenn did
purchase it for the company without disclosing to the company
his interest in the property, and that after the purchase the facts
were fully disclosed to the company, and, with the knowledge
s0 acquired, the company elected to retain the property. Upon
that state of facts arises the question whether Mr. Fenn was
liable to the company for any sum, by reason of fraud or breach
of trust or duty.”” This is a case in which the agent before
accepting the agency, had an interest in the property, and
during the agency sold that property to his principal without
disclosing his interest. That in such a case the principal would
have a right to rescind there can be no doubt. The option which
the principal had, has in this case been exercised by confirming
the contract with knowledge of the facts, and the question is
whether after that affirmance, the agent is liable in any sum to
bis principal. There is no authority which determines this
point, and it, therefore, is to be determined upon principle.

Now, notwithstanding the very powerful criticisms of Bowen,
L.J., on the judgment of Pearson, J., I think that judgment
right. T think that the case is one in which the adoption of the
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contract by the principal puts an end, and ought to put an
end, to any further rights against the agent. It appears to e
that to allow the principal to affirm the contract, and after the
affirmance to claim, not only to retain the property, but to get
the difference in price at which it was bought, and some otler
price, is, however you may state it, and however you may tur
the proposition about, against the will of his agent, to entor
into a new contract with the agent, a thing which is plainly in-
possible, or else it is an attempt on the part of the principal 10
confiscate the property of his agent on some ground which, |
confess, I do not understand.””

1 also quote from Cotton, L.J., at p. 805:

““The ecompany have with the knowledge of the facts, detor
mined to hold the property which they only acquired by agree
ing to pay a certain price, and although they may have been -
titled to set that agreement aside, yet I think that as they, with
knowledge of all the facts, clected to retain the property, it
would be wrong to require the trustee to hand over to them that
money which was the only consideration upon which he agreed
to give the property,”’

It was urged on behalf of the plaintiffs that the partnership
relation existed between Silliker and Vail and the members of
the syndicate, I cannot find on the evidence that this is so. In
the judgment appealed from it is said that Silliker and Vil
“were clearly the agents of the members of the syndicate and
as such they were bound to make the fullest disclosure of the
facts.”” 1If Silliker and Vail had been the agents of members of
the syndicate when they acquired the option it would have hen
incumbent on them to make the fullest disclosure as to the price
they were to pay, but that is not this case. After they ladl
acquired the option they were appointed by the syndicate agree
ment, managers of the syndicate, but the question of the price
to be paid for the land was settled by the same agreement: it
was not an open question. It cannot be said that Silliker and
Vail as managers under the agreement fixed the price hecause it
is fixed by the agreement which appointed them managers. |
think this class of transaction was a very ordinary one when
the fever for speculation in western lands was at its height. An
option is procured, the man or men who acquire it cannot carry
the load and it has to be floated ; this is done by turning it over
to a company or group, but I doubt if anyone conversant with
this kind of business expects the man who has at some trouble
and expense acquired the option to turn it over without profit.
1t is to be noted that the evidence shews that this was not a wild
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cap speculation ; it was at the time a good proposition, though of
course speculative,

(Coming to the question of the rebate of $500 to the trustees,
no specifie claim as to this appears in the statement of claim and
an amendment would be necessary before it could be recovered.
Apparently no amendment was asked for; it is an amendment
which at this stage I would refuse, because $500 is by no means
excessive remuneration for the work and responsibility incident
to the office of trustee. But, apart from this, Smith refused to
act unless he ‘‘got remuneration for his time and services.”” 1t
would be unreasonable that he should act without remuneration
and the $5600 was offered and accepted for his services. So far
as Smith is concerned, the remuneration was inadequate. Lushy
is, I think, entitled to retain the $500 on the same principle.

I may add that if Silliker and Vail were the owners of the
property and offering it for sale as intimated by Harris, C.J.,,
then they were selling shares to the trustees, payment to be made
by serviees, On this basis I do not see how other members of
the syndicate have any concern with the transaction,

I would allow the appeal with costs and dismiss the action with
costs,

CiusiorM, J. :—1 have arrived at the same conclusion. From
my perusal of the case T am unable to find in it evidence to satisfy
me that in obtaining from Greer the agreement to purchase, the
defendants, Silliker and Vail, were acting as the agents of the
parties who later became members of the syndicate, and were
obliged to transfer the lands to the syndicate at the figure at
which they purchased. The relation of principal and agent, with
respect to the purchase, or of trustee or beneficiary or of part-
ners, as contended by Mr. Davidson, is not, in my view of the
evidenee, established; and I think, therefore, that the action
shonld be wholly dismissed.

Appeal allowed ; action dismissed.

GUNNING v. LUSBY (No. 2).

Nova Scotia Supreme Court, Harris, C.J., Ritchie, EJ. and Chisholm, J.
February 11, 1922,

Arrear (§ TA—1)—As oF riGuT—T0 PrivY COUNCIL—AMOUNT IN DISPUTE.

A party in Nova Seotia is entitled to appeal as of right to the
Privy Couneil where the matter in dispute on the appeal amounts to
or is of the value of £500 sterling or upwards, and this means when
the whole amount in dispute is of that value, although the amount
in cach of a number of cases which have been consolidated is below
the appealable amount,

[ Mussumat Ameena Khatoor v. Radhabenod Misser (1859), 12 Moo.
P.C, 470, 14 E.R. 990, applied.]
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Avrrricatiox for leave to appeal to the Privy Council from the
judgment of the Full Court, ante p. 89. Leave granted.

F. L. Davidson, in support of application.

F. L. Milner, K.C., contra.

Hagris. C. J.:—This action was brought by three plaintifis
suing on behalf of themselves and all other members of the Great
West Land Syndicate, No. 2, so-called, except the defendants,
against Charles A. Lusby, Charles R. Smith, J. N. Fage, Marshall
B. Vail and Clarence J. Silliker, to recover the sum of $151.-
159.37 with interest and other damages and for other relief.

The alleged cause of action arose out of an agreement or option
for the purchase of land given to the defendants Silliker and
Vail by one Grier at the sum of $118,500 and an agreement made
by Silliker and Vail to re-sell the land at the price or sum of
$187,500 to the Great West Land Syndicate, No. 2.

The agreement last referred to purported to be made betwe n
the defendants Smith, Lusby and Fage as trustees for the sy-
dicate and the several persons who should become subscribers
and by its terms Silliker and Vail were to be the managers of the
syndicate subject to the orders of the trustees who were to act
as trustees for the syndicate members and to hold the properiy
of the syndicate in trust.

The statement of claim alleges that the plaintiffs suffered dam-
age and loss by reason of the breach of duty and neglect of the
defendants’ trustees and managers, whereby, after collecting
from the plaintiffs and other subscribers a large sum—proved
on the trial to be $129,000—the property was entirely lost to t\e
plaintiffs and the other subscribers.

The trial Judge gave judgment against Silliker and Vail for
the money paid into the trustees by all shareholders who did not
have notice of the agreement or option from Grier to Silliker
and Vail, which it was alleged and proved had not been disclosed
to many of the members of the syndicate, and there was a refor-
ence to determine the amount, which it is now contended, would
not exceed largely £500 sterling, the amount mentioned in ihe
Imperial Order in Council relating to appeals to His Majesty in
Couneil.

The trial Judge also gave judgment against the defendants
Smith and Lusby, each for the sum of $500 (and interest thercon
amounting to $210.41) in respect to a rebate or discount alloved
to each of them or their respective subscriptions for shares in the
syndicate.

There was an appeal to the Full Court by the defendants and
the decision of the trial Judge was reversed as against all of the
defendants and the plaintiffs’ action dismissed.
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The plaintiffs now apply for leave to appeal to His Majesty
in Counecil claiming that such appeal lies as of right under the
provisions of Rule II, relating to appeals.

It is objected on behalf of defendants Smith and Lusby, that
no appeal lies as against them because it is said the matter in
dispute as to each of them amounts only to $107.41.

1 agree that as to each of the defendants, Smith and Lusby,
the amount in dispute is limited to the $710.41 for which judg-
ment was recovered on the trial. The plaintiffs did not appeal,
but the defendants did, and the judgment of the trial Judge was
set aside. On an appeal to the Privy Council the question, so far
as Smith and Lusby are concerned, is, I think, whether the judg-
ment of the trial Judge ought to be restored.

In Cossette v. Dun (1890), 18 Can. S.C.R. 222, the plaintiff
claimed $1,000 damages for slander. He recovered $2,000, On
appeal by the defendant the damages were reduced to $500. It
was held there was a right of appeal and Ritchie, C. J., said at
p. 233:—

““The question before us is not as to $1,500, but simply whether
the plaintiff has a right to have the judgment obtained by him
in the Superior Court for $2,000 restored. Therefore the ques-
tion we have to determine is: Did the Court of Queen’s Bench
do right in interfering with the judgment of the Superior Court,
which awarded the plaintiff $2,000 damages? . . . . and therefore
the right of the plaintiff to hold his judgment in the Superior
Court for $2,000 was the question before the Court of Queen’s
Bench, and is the matter now in controversy before us in this
Court, Under these circumstances the case is clearly appeal-
able,”

But by holding that the amount in controversy as against
Swith and Lusby is so limited it does not follow that the plain-
tiffs are not entitled as of right to bring the whole case, including
their claims, against Smith and Lusby before the Privy Council
on the appeal.

A party, as I understand the rule, is entitled to appeal as of
right “Where the matter in dispute on the appeal amounts to
or is of the value of £500 sterling or upwards,”” and that means
when the whole amount in dispute is of that value. I1f we could
imagine a case in which the plaintiffs were entitled to recover
£100 sterling against each of five defendants the amount in dis-
pute would clearly be £500 and there would be a right of appeal
in the case, although each of the defendants might only be liable
for £100,

The question is not how the defendants are affected, but how
the interests of the party seeking to appeal are affected.

7—68 p.L.R.
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We accordingly find that where a number of cases have been
consolidated and the judgment in each is below the appealable
amount, the aggregate amount of all the suits is to be taken as
the amount for the purpose of determining the appealable value.

The whole matter involved in the unit is the factor which de-
termines whether or not there is a right of appeal and the case
is not to be split up into units and then each unit eliminated
from the appeal unless it is of the appealable value.

The principle of the case of Mussumat Ameena Khatoor v.
Radhabenor Misser (1859), 12 Moo. P.C. 470, 14 E.R. 990, |
think applies.

1t is significant, I think, that no case has been cited to me (nor
have 1 been able to find any) in which the rule has been inter-
preted in the way it is sought to be interpreted here for the pur-
pose of defeating the appeal.

It is certainly advisable that a case of this kind should go be
fore the Privy Council without any limitation upon its right to
deal with the whole matter,

In Safford and Wheeler’s Privy Council Practice at p. 722,
the rule is thus stated :—

““In estimating appealable value, regard should be had to the
whole matter involved in the suit, and not to the value of &
fractional part of the property sought to be recovered.”

And at p. 723 :—

““The rule is that the judgment is to be looked at as it affects
the interests of the party who is prejudiced by it and who secks
to relieve himself from it by appeal, Allan v. Pratt (Quebec,
1888) 13 App. Cas. 780."”

While these citations are perhaps not applicable directly to
the question involved, they shew the principles which are to
guide us, and I have no doubt that an appeal lies as of right fron
the whole judgment.

The application should be allowed.

CuisnonM, J. :—The plaintiffs have made application for leave
to appeal to His Majesty in Council from the decision of this
Court, allowing the appeal of all the defendants from the deci-
sion of the trial Judge and wholly dismissing the plaintiff’s ac-
tion.

The pertinent section of the rules with respect to appeals to
the Judicial Committee of the Privy Council is as follows:—

‘2. Subject to the provision of these rules, an appeal shall lie
—(a) as of right from any final judgment of the Court, where
the matter in dispute on the appeal amounts to or is of the value
of £500 sterling or upwards, or where the appeal involves, dire(-
ly or indirectly, some claim or question to or respecting pro-
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perty or some civil right amounting to or of the value of £500
sterling or upwards; and (b) At the discretion of the court
from any other judgment of the Court, whether final or inter-
locutory, if, in the opinion of the Court, the question involved
in the appeal is one which, by reason of its great general or public
importance, or, otherwise, ought to be submitted to His Majesty
in Couneil for decision.””

1t cannot, I think, be successfully contended that the question
involved in the claim against the defendants Lusby and Smith
is one of general or public importance, and I am unable to see
that the words ‘‘or otherwise’’ in subsection (b) assist in bring-
ing the application within this subsection. Some meaning has to
he given to the words ‘‘or otherwise,”’ but by any meaning that I
can give them I am unable to reach the opinion that the plain-
tiffs’ ¢laim against the defendants mentioned, standing by it-
self, “onght”’, in the words of the rule, ‘‘to be submittted to
His Majesty in Council for decision.”’

I think, however, an appeal from the whole decision of this
(ourt ought to be granted under subsection (a) for the reason
stated by the Chief Justice,

In the case of Baboo Gopal Lall Thakoor v. Teluk Chunder
Itai (1860), 7 Moo. Ind. App. 548, 19 E.R. 415, special leave was
giver where five suits had been instituted between the same par-
ties, each suit being in respect of the same Teluk and involving
the same question of law. The amount involved in each suit was
under the appealable value; although in the aggregate the
amounts claimed exceeded that sum. Leave was given in this
case. If, in two or more actions, where the aggregate amount in-
volved is above the appealable amount, although the amount in-
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volved in each action is less, an appeal is allowed, the same rule

should prevail where the amount involved in one part of the
claims litigated largely exceeds the appealable amount, although
the amount in another part of the claims is less, particularly
where as in this case the questions of fact in dispute are so large-
ly common, and the liability of the respective defendants, if any,
avises from their eonduct in the one large transaction. The plain-
tiffs have not appealed from the decision of the trial Judge as
against the defendants Lusby and Smith, and the only question
that can come before His Majesty in Council, as regards these
defendants, is whether or not the judgment of the trial Judge
should be restored. I think that leave to appeal should be grant-
ed. No great injustice can be done the defendants Lusby and
Smith, in allowing the appeal, because, if this Court is in error,
the objections taken here can be taken before His Majesty in
Couneil,
Rircum, B.J.:—1 agree, but not without some doubt.
Leave to appeal granted.

L ————————
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IANNONE v. GRASSBY.

Manitoba Court of Appeal, Perdue, C.J.M., Cameron, Fullerton, Dennistoun
and Prendergast, JJ.A. July 10, 1928,

LANDLORD AND TENANT (§ ITIC—80)—LIABILITY OF unnmm——Escnr oF
STEAM—DANGEROUS PIPE—COVENANTS,

In the absence of his covenant to keep in repair, a landlord is 1ot
liable for damage to the tenant caused by the escape of steam fion

a steam pipe inadequately capped, the steam escaping from a vul.

opened by an unknown person, even where the landlord covenani..|

to keep the premises pro}:erly and sufficiently heated.
[See Annotation 52 D.L.R. 1.]

Arpean by plaintiff from the judgment of Macdonald, J.
Affirmed.

W. H. Trueman, K.C., for appellant,

R. D. Guy, for respondents,

Perpug, C.J.M.:—This is an action by a tenant against lis
landlord to recover compensation for damages caused by ihe
escape of steam from a pipe connected with the steam heating
apparatus in the building of which the demised premises fori-
ed a part. The defendants had leased to the plaintiff and his
partner, Duilio Smiboli, the ground floor and basement of store
No. 337, Portage Avenue, Winnipeg, for 3 years from October 1,
1920, The lessees went into possession and carried on a res-
taurant and confectionery business. About November 1, 1020,
the plaintiff bought out his partner and continued the business
alone. A steam radiator for heating purposes had been placed
in a corner of the premises near the front door when the heating
plant was installed. This radiator had been removed prior to
the making of the lease. There is no evidence showing when,
or by whom, it had been removed. The end of the steam pipe,
which projected a few inches above the floor, had not been cap-
ped, but the steam valve, which was left on the pipe, had leen
closed so as to cut off the escape of steam. The evidence shows
that this was an unsafe condition in which to leave the pipe. A
turn of the knob or even an accidental blow might open the valve
and allow the steam to escape. The plaintiff was not aware of
the danger, although he had noticed the pipe end and valve. e
says he did not know what it was for. But, as will appear, he
knew the valve would cut off the steam,

On November 7, 1920, the plaintiff closed and left the premises
between 11 and 12 o’clock at night, everything being in good
condition, On the following morning, about 8 o’clock, he opened
the front door and found the premises filled with steam which
was escaping from the open pipe. He found the valve open,
closed it and shut off the steam. Much damage had been doue to
the stock-in-trade and to the furniture and decorations. The
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plaintiff claims $2,100 as compensation for injuries to paintings,
mural decorations, cost of repairs, loss of trade, injury to stock,
furniture, ete.

The lease is made in pursuance of The Short Forms Act,
RSN, 1913, ch, 181, and in addition to statutory provisions
contains special covenants, provisos and conditions protecting
and guarding the lessors against liability for various defects
or accidents, even when caused by the negligence of the lessors
or their employees, servants or agents. The lessors convenanted
to keep the demised premises properly and sufficiently heated
and warmed as it should be necessary during the term, but they
were not to be responsible for any damage for breach of this
covenant, It is also provided that the lessors are not to be held
liable for any damage caused ‘‘by the leakage of water from the
heating plant or plumbing system.”’

The lessee covenanted ‘‘to repair.”” This convenant when
expanded under The Short Forms Act (See schedule 3, col. 1,
sub.-see. 3), reads that he ‘“will, during the said term, well and
sufficiently, maintain, amend and keep the said demised premises,
with the appurtenances,”in good and substantial repair and all
fixtures and things thereto belonging . . . . when, where and so
often as need shall be.”’

It appears to me that the question of the defendants’ liability
for the damage sustained by the plaintiff turns upon whether
the steam pipe was or was not a part of the demised premises,
The negligent or defective condition of the pipe existed when
the plaintiff entered into the lease. Before doing so he had an
opportunity of inspecting the premises and of seeing the pipe
end with the valve attached and of ascertaining what it was,
The pipe had been put there for the purpose of heating the
demised premises and had been attached to a radiator in order
to supply steam for that purpose. The radiator had been re-
moved but, if necessary, could be replaced and attached to the
pipe to be again used for heating the place. The pipe was there-
fore a part of the premises demised to the plaintiff,

It is true that the pipe should have been capped for greater
safety, but even if one went so far as to pronounce the condi-
tion of the pipe to be dangerous, still the lessors are not liable.

(Lane v. Cox, [1897] 1 Q.B. 415, at p. 417, 66 L.J. (Q.B.) 193,
per Lopes, L., concurred in by Lord Esher, M.R. and Righy,
L.J.). ““A landlord who lets a house in a dangerous or unsafe
state incurs no liability to his tenant, or to the customers or
guests of the tenant, for any accident which may happen to them

during the term, unless he has contracted to keep the house in
repair,”’

TANNONE
v.
GRASSBY.

Perdue,
CJ.M.
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For the same proposition of law I would also refer to Robbi,s
v. Jones (1863), 15 C.B. (N.8.) 221, 143 E.R. 768, 33 L.J. (C.I’
1,12 W.R. 248, Cavalier v. Pope, [1906] A.C. 428, 75 L.J. (K.
609; and to the decision of this Court in McIntosh v. Wilson
(1913), 14 D.L.R. 671, 23 Man. L.R. 653.

The plaintiff should have capped the pipe in order to render
it completely safe. I am satisfied, however, that the valve would
have prevented the steam from escaping if it had not been tam).
ered with by someone. When the plaintiff found the steam «s
caping at the time the damage was caused he had only to close
the valve and the steam was immediately shut off. He evidenily
knew the purpose of the valve and how to use it.

I have much sympathy for the plaintiff who has suffercd a
very serious loss through the negligence of the person who re.
moved the radiator without putting a eap on the pipe, whoever
that person was, but I see no ground upon which we can inter-
fere with the decision of Macdonald, J. The appeal must, there-
fore, be dismissed with costs.

CameroN, J.A. :—This is an action brought by a tenant against
his landlord to recover damages caused by the escape of steam
from a pipe in the leased premises in the circumstances set out
in the judgment of Macdonald, J., who tried the case, and licld
that it did not differ in principle from that of McIntosh v. Wilsn
14 D.L.R. 671, 23 Man. L.R. 653, and dismissed the action ac-
cordingly. In this view I entirely concur,

The principles applicable are clearly enunciated in Williums'
Canadian Law of Landlord and Tenant, pp. 561 et seq. where he
states the following articles : —

‘“Article 89. In the absence of express agreement a landlord
is not, as between himself and his tenant, under any liability
either to put the demised premises into repair at the commence
ment of the term or to repair during the continuance of the
tenancy.

Article 90. Fraud apart, a landlord who lets any premises—
other than a furnished house—in a dangerous and unsafe con-
dition incurs no liability to his tenant, to members of his tenant's
family, or to customers or guests of the tenant for any accident
which may happen to them during the term, unless (perhaps)
he has contracted to keep the premises in repair.

Article 91, Subject to the exceptions coming within the scope
of the following article (i.e. the furnished house) there is no im-

plied covenant or warranty that demised premises are fit for the
purpose for which they are intended to be used.”’

These propositions are firmly established by the numerous de-
cisions which the author cites and analyzes, and several of which
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were referred to on the argument before us. These decisions
cover substantially the entire range of law on the subject, and
place the authority of the principles thus stated beyond ques-
tion.

That the pipe or feed-arm was part of the demised premises
seems to me to be beyond question. It was in and on the prem-
ises available at any time to have a radiator attached to it. I
am unable to see how the fact that it was in an imperfect state
can affect the legal relations of the parties with reference to it.

In my opinion the judgment appealed from must be affirmed
and the appeal dismissed with costs.

FurLertoN, J.A. (dissenting) :—By indenture of lease bear-
ing date September 27, 1920, the defendants leased to the plain-
tiff the ground floor and basement of store No. 337, Portage
Avenue, being a portion of the building known as the Builders
Exchange Building. The plaintiff took possession on October 1,
1920. On the night of November 7, 1920, the plaintiff closed his
store and on opening it on the morning of November 8, found
the place full of steam which was escaping through an open
valve on a feed-arm which came up through the floor of the
store to the height of about 4145 inches. The witnesses surmise
that at one time this feed-arm had been connected with a radiator
which had been removed, but there is really nothing to show that
such was the fact, The witnesses all agree that if a radiator had
heen temporarily removed the valve should have been taken off
and the opening in the arm capped, and that if it had been per-
manently removed the pipe should have been disconnected in the
basement and plugged.

The steam which escaped caused damage to the property of
the plaintiff for which the plaintiff seeks to recover in this ac-
tion.

The claim is put in this way. By the lease the defendants
covenanted to keep the demised premises properly and sufficient-
ly heated. The obligation to heat involved the duty of providing
and maintaining suitable equipment for supplying such heat.
The defendants failed in that duty and damage resulted to the
plaintiff,

Mr. Guy argued for the defendants that liability depends
on contract and that as the portion of the heating plant within
the premises were demised to the plaintiff the defendants had
no control of it and was, therefore, under no obligation in re-
speet of it,

The law is, undoubtedly, elear that in the absence of any
agreement between the parties the landlord is under no obliga-
tion to his tenant to keep the demised premises in repair. Apart
from the consideration that the feed-arm in question was not

IANNONE
v.
GRASSBY.

Fullerton, J.A.
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being utilized as a part of the equipment for heating the plain-
tiff’s store, my view is that it was not a part of the premises
demised to the plaintiff.

The feed-arm formed a part of the general heating systew
provided for the building which was exclusively operated by th
defendants. The defendants convenanted that in case of the
heating apparatus or pipes connected with the premises demise
should be injured by accident, freezing or from any cause, to
replace the same with reasonable despatch and reserved the
right to enter upon the demised premises at any time and to place
in and through the premises pipes or equipment for heat and 1o
repair the same. Under these circumstances, I would hold that
the feed-arm in question was not a part of the demised premis s
but was entirely under the control of the defendants.

To my mind, the defendants are in no different position from
that of an independent contractor who had agreed to furnish
heat and is liable for failure to supply suitable equipment. The
evidence shows that no inspection of the pipes in the plaintifi’s
store was ever made and the witness Moorehouse, who deserilies
himself as the inspector of buildings for the defendants, siys
that if he had taken the radiator off he would certainly have
removed the valve and capped the pipe.

The defendants rely on sec. 32 of the lease as relieving them
from reliability, but I read that clause as applying only to leak-
age of water from the heating plant,

1 would allow the appeal with costs and enter judgment for
the plaintiff for the sum of $1,502.55 and costs.

Dexnistoun, J.A.:—To enable the tenant to recover dam-
ages against his landlord in this case it is necessary to distinguish
it from McIntosh v. Wilson, 14 D.L.R. 671, 23 Man. L.R. 653,
and I am unable to do so.

In that case a radiator which was insecurely fastened to tle
ceiling fell to the floor doing damage, This Court held that
the tenant could not recover, although the landlord knew the
danger existed, there being no fraud or misrepresentation on
his part. The terms of the written lease signed by the parties
constituted their contract, and governed their rights. In the
case at bar, there was a short end of steam pipe, with valve
attached, which projected into the demised premises. The valve
was in good condition. A radiator which was part of the steam
heating system had been removed leaving the pipe and valve in
position, and it was obvious to the tenant, or any other person
who looked at them, what they were. So long as the valve was
unmolested no danger existed, but if any person opened the
valve, it was apparent steam would be emitted. Some person
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unknown did open the valve, and the plaintiff’s property was
damaged by escaping steam.

It is urged that there Was negligence on the part of the land-
lord in not removing the valve and closing the pipe by means
of a threaded cap which could not be opened without some effort.
1 am unable to accede to this argument. The tenant rented the
premises with a pipe and valve as he saw them. There was
nothing concealed, no trap, no misrepresentation. If the tenant
did not like the risk of some person opening valve, he should
have declined to rent the shop until that risk had been elim-
inated.

In MeIntosh v. Wilson, supra, it would have been a strange
conclusion if the Court had held that the plaintiff could not
have damages because the radiator fell down, but could have
them because steam came out after the pipe was broken. That
is, in effect, what the appellant asks us to do in this case.

In my view, the lease governs and no action lies exeept for
hreach of the contract therein contained, and none is here proved.

| agree with the law as stated by Cameron, J. A., and would
dismiss this appeal.

Prexpercast, J.A. (dissenting) :—1It is a rule of common law
that there is no liability in a lessor for damages resulting from
the unsafe condition of the demised premises. This means that
no such liability is fastened on a lessor solely by virtue of the
contract he has entered into as such; not that, while a lessor, he
cannot be liable for such damages on other grounds.

Nor does the common law cast on the lessee any duty to repair.

In the present case, there was no duty on the defendants, as
lessors, to make safe this valve considered merely as part of the
demised premises; but leaving aside, for the present, the fact
that there is in the lease a covenant to repair on the part of the
plaintiffs, I consider there was a duty on the defendants as pro-
viders of heat, to make safe this valve considered as part of the
means which they used to perform the service they had under-
taken.

While in MeIntosh v. Wilson, 14 D.L.R. 671, 23 Man. L.R.
653, the unsafe condition of the radiator conmsisted in its not
being securely fastened, which had no relation to the manner in
which the steam was made to circulate, the unsafe condition of
the device in the present case was intimately related to the ser-
vice, consisting as it did in it being liable to allow an escape of
the steam which the defendants generated and put in motion
from the basement. In the first case, it was proper to consider
the radiator in its relation to the defendants as lessors, while in

105
Man.
C.A.

IANNONE
v,
GRASSBY,

Prendergast,
1. A

e ——

R—

5
¢




DomiNioN Law REeporTs. [68 D.L.R.

the present case, the valve should be considered in its relation
to the defendants as providers of heating.

‘We have it, however, in the present lease, that the lessees huve
covenanted to repair. Were they bound, under that covenant, to
do anything to that valve? If they were, a further difficulty
arises. For we would then have on the one hand, the defendants’
duty to make safe the device which they used to perform thir
undertaking to supply heat, and on the other, the plaintifly’
duty to repair the demised premises,

But, notwithstanding the covenant to repair, there was notling
that the lessees were called upon to do to the valve. It is a gen-
eral principle that such a covenant does not obligate the lessee
to put the demised premises in a better condition than he found
them in. The dangerous character of the device here, was not
due to a condition of breakage or wear and tear occurring during
the tenancy, but to the fact that it is designed to be so connected
in the system that it will lead the steam into containers as otler-
wise it will cause it to escape freely in the atmosphere. It was

" at the time of the accident, in the same condition in all respects,

that the lessees found it in when they took possession.

It is also, in my opinion, reasonable to take the view—which
would by itself dispose of the case—that this valve and three
inch piece of piping (or ‘‘dead arm’’ as it was technically called
which, instead of being useful. was a hindrance to the tenants,
served no purpose whatsoever and should not have been ftlicre
at all, was not part of the demised premises.

1 would assess the damages at $1,502.55 instead of $2,102.7) as
claimed.

The appeal should be allowed, the judgment in the Court he-
low set aside and judgment entered for the plaintiff for #1-
502.55 with costs in both Courts.

Appeal dismissi .

ATT'Y-GEN'L FOR BRITISH COLUMBIA v. THE KING

Supreme Court of Canada, Davies, C.J., Idington, Duff, Anglin, Brodour
and Mignault, JJ. May 31, 1922,

CompANIES (§ VIC—330)—BONA VACANTIA—RIGHTS OF PROVINCE AxD Dor
MINION—B.N.A. Acr ss. 102, 109—CONSTITUTIONAL LAW.

The rights of bona vacantia in regard to the assets of a dcfunct
English corporation which previously had ecarried on business in Iiritish
Columbia is vested in the Province under sub-secs. 102, and 109 of the
British North America Act, being comprised in the word ‘‘royalties”
which at the time of the union were assigned to the Province.

[Attorney-General of Ontario v. Mercer (1883), 8 App. Cas 767
Att'y-Gen'l of B.C. v. Att'y-Gen'l of Canada (1888), 14 App. Cas
295, discussed.]

[See Annotstion 63 D.L.R. 1].
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ArpeAL by the Province of British Columbia from the judg-
ment of the Exchequer Court of Canada (1918), 40 D.L.R. 670,
on an information for the recovery of the assets of a defunct
corporation admitted to be bona vacantia. Reversed.

J. A. Ritchie, K.C., for appellent; E. L. Newcombe, K.C., and
Plarton, for respondent.

Davies, C.J. (dissenting) :—The question to be determined in
this case i whether the sum of $7,215, representing the proceeds
of certain assets and effects in the province of British Columbia
aprced by both parties to be bona vacantia, belongs to the Pro-
vinee of British Columbia or to the Dominion of Canada. The
answer to this question depends upon the construction to be
placed upon sees. 109 and 126 of the B.N.A. Aect, 1867.

(assels, J., of the Exchequer Court, held (1918), 40 D.L.R.
670, at 677, 17 Can. Ex. 109) that ‘‘the meaning of sec. 109 was
to pass to the provinces royalties arising from lands, mines, min-
erals and royalties limited to escheats or something arising out
of lands as referred to in sec. 1 of the Statute 15—16 Viet.,”’ and
lie did “‘not think it was ever in contemplation that, under that
term ‘royalties’ all royalties of every kind, including bona va-
cantia, were left to the provinces under the provisions of this
statute,”!

After carefully reading the several judgments of the Judicial
(Committee which deal with the construction of the two sections,
and having given the question before us my best consideration,
I have reached the same conclusion,

Alr, Newcombe on behalf of the Crown submitted that the Leg-
islature of British Columbia having had power before and at the
union of that Provinece with Canada to appropriate the casual
revenue arising within the colony from bona vacantia, with the
assent of the Crown, it follows whether the power was exercised
or not, that the casual revenues from this source fall within sec.
102 of the B.N.A. Act and, therefore, belong to the Consolidated
Revenue Fund of Canada, unless they be part of the revenue
covered by the words of exception in that section.

[n Attorney-General of Ontario v. Mercer (1883), 8 App. Cas,
767,52 LJ, (P.C.) 84, 49 L.T. 312, the Earl of Selborne deliver-
ing the judgment of the Judicial Committee said (8 App. Cas. at
P.oio):

“The words of exception in sec. 102 refer to revenues of two
kinds: (1) such portions of the pre-existing ‘duties and revenues’
us were by the Aet ‘reserved to the respective Legislatures of
the Provinces’ and (2) such duties and revenues as might be
raised by them, in accordance with the special powers conferred
ou them by the Aet.” It is with the former only of these two
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kinds of revenues that their Lordships are now concerned; the
latter being the produce of that power of ‘direct taxation within
the provinces, in order to the raising of a revenue for provincial
purposes’ which is conferred upon Provineial Legislatures by
sec. 92 of the Act.

There is only one clause in the Act by which any source of
revenue appears to be distinetly reserved to the Provinces, viz.,
the 109th section:— All lands, mines, minerals and royaltics
belonging to the several provinces of Canada, Nova Scotia, and
New Brunswick, at the Union . . . shall belong to the severul
Provinces of Ontario, Quebee, Nova Scotia and New Brunswick,
in which the same are situate or arise, ete’.”’

The Judicial Committee in that case held that ‘royalties’ in
this section included the revenue arising from escheated lands.
In Att’y-Gen’l of British Columbia v. Att’y-Gen’l of Canada;
(Precious Metals Case) (1888), 14 App. Cas. 295, 58 L.J. (P.C.
88, 60 L.T. 712, that Committee held that it reserved to the
Provinces the revenues arising from gold and silver mines. I
neither of these cases did the Judicial Committee feel called
upon to decide whether the word ‘‘royalties’’ in sec. 109 extends
to other royal rights besides those connected with or arising out
of “‘lands, mines and minerals.”” (See 8 App. Cas. at 779; 14
App. Cas. at 304-5). The question now presented is whether
“‘royalties’’ in this section includes the casual revenue arising
from bona vacantia in British Columbia.

The Judicial Committee seems to have concluded the question
adversely to the Province in the interpretation which it has put
upon said see. 109 in the cases which have come before it. In
the Mercer case, supra, the Judicial Committee uses language a5
to the object and effect of the word ‘‘royalties’” which limits the
word to Royal territorial rights. This meaning is confirmed by
Lord Watson in St. Catherine’s Milling and Lumber Co. v. The
Queen (1888), 14 App. Cas. 46, at p. 58, 58 L.J. (P.C.) 54, 60
L.T. 197, where referring to see. 109, he said :—

“Its legal effect is to exclude from the ‘duties and revenucs’
appropriated to the Dominion, all the erdinary territorial vev-
enues of the Crown arising within the Provinces. That con-
struction of the Statute was accepted by this Board in deciding
Att’y-Gen'l of Ontario v. Mercer.”

If this be a correct and comprehensive interpretation of the
object and effect of sec. 109, and 1 am disposed to think it is, then
it cannot apply to royal rights which are not territorial, such as
rights in respect of personal property, e.g. bona vacantia. The
alternative contention would seem to be that ‘‘royalties’” must
be understood in an unlimited sense—that is to say as compre-
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hending not merely all royal territorial revenues—i.e., the rev-
enues arising from lands, mines, minerals—but also all other
royal revenues.

In the result, I have reached the conclusion that the term
“royalties’” in see. 109 following the words ‘‘lands, mines, min-
erals,”” should be construed as limited to royalties inecident to
or arising out of the preceding words. In other words, the term
“royalties’” extends to such as arise out of territorial rights only,
and does not extend to bona vacantia such as are in question in
this action,

The Judicial Committee in the cases 1 have referred to in
accordance with its usual practice, was careful to confine its
actual decision to the questions specially before it for decision in
cach case. But the observations used alike by Lord Selborne
and by Lord Watson, which I have quoted, are such as to satisfy
my mind at any rate that the true construction of the action is
such as I have stated.

IpinaToN, J.:—A company incorporated in England in 1871
to carry on business in British Columbia having, in the exercise
of such powers as given it in that regard, acquired property in
that Province, of which the sum of $7,215.04 proceeds thereof
remained in the hands of respondent Rithet some time after the
time of the dissolution of the said company and later death of
its liquidator without any special provision in law, for the dis-
position of said balance.

Mr. Rithet applied to English representatives of the Crown,
and in turn was referred by such to those in British Columbia or
Canada.

Henee proceedings were taken in the Exchequer Court here
by the Dominion authorities as against Rithet and the Attorney
General of British Columbia.

The case was tried before Sir Walter Cassels, J., of that Court
who rendered judgment on January 22, 1918, awarding the said
money, less costs of Mr. Rithet, to the respondent on behalf of
the Dominion (40 D.L.R. 670, 17 Can. Ex. 109.)

The Attorney-General for British Columbia appeals here from
that decision, claiming that such bona vacantia belong to the
Crown on behalf of that Province.

We are not enlightened by way of evidence or admissions from
what source this balance of money now in question was derived,
or exactly when it was realised.

The same kind of commendable industry as was devoted to
produce the interesting results put before us in the case and
appendix possibly would have disclosed that the original source
of the money was an exploitation of the natural resources of
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the Province, now in law beyond dispute belonging to it, such
as the precious metals, for example, and realised upon since
the dissolution of the company.

The exact date of the conv =sion thereof into money might in r«
lation to the actual facts of (| » date of the extinetion of the com
pany and legal authority of anyone to represent it have shed son¢
light upon the basic facts, or what should have been looked upon
as the basic facts, to which the relevant law should be applie!.
It may have been that the conversion into money took place
after the property had become bona vacantia and, under such
circumstances, as to entitle appellant beyond doubt to recover
same.

The converse speculation as to whether or not the conversion
was of property to which the Imperial authorities on behalf of
the Crown could have claimed, under the circumstances, upon
the actual facts, if disclosed, might have put the respondent on
behalf of the Dominion out of Court.

We are deprived of the instruction or perhaps amusemcnt
which a close investigation might have led to, and must, leaving
appellant in future to see that his Province is adequately pro-
tected by administrative or legislative measures, proceed on
the assumption that the bona vacantia in question must be of
some class that is neither land, mines or minerals, but may be of
the class which can be properly described as within the cluss
named ‘‘ Royalties’” in sec. 109 of the B.N.A. Act of 1867, which
reads as follows:—

“109.—All Lands, Mines, Minerals, and Royalties belonging
to the several Provinces of Canada, Nova Scotia and New Bruns.
wick at the Union, and all Sums then due or payable for such
Lands, Mines, Minerals, or Royalties, shall belong to the several
Provinces of Ontario, Quebec, Nova Scotia and New Brunswick
in which the same are situate or arise, subject to any Trusts exist-
ing in respect thereof, and to any Interest other than that of
the Provinee in the same.”

I am clearly of the opinion that the word ‘‘royalties’’ as used
in that section never was intended to be given only the narrow
and limited interpretation and construction that is contended for
by counsel for the respondent on behalf of the Dominion.

1 cannot conceive of the men who in fact framed the scheme of
government to carry out which this Act was enacted, listening
for a moment to such a contention, unless to laugh at it.

In the Mercer case, 8 App. Cas. 767 at 778, Lord Selborne
delivering the judgment of the Judicial Committee of the Privy
Council, spoke as follows:—

““It appears, however, to their Lordships to be a fallacy to
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assume that, because the word ‘royalties’ in this context would
not be inofficious or insensible, if it were regarded as having
reference to mines and minerals, it ought, therefore, to be limited
to those subjeets. They see no reason why it should not have
its primary and appropriate sense, as to (at all events) all the
subjects with which it is here found associated—lands as well as
mines and minerals, even as to mines and minerals it here neces-
sarily signifies rights belonging to the Crown jure coronae. The
general subject of the whole section is of a high political nature;
it is the attribution of royal territorial rights, for purposes of
revenue and government, to the Provinces in which they are
situate, or arise. It is a sound maxim of law, that every word
ought, primd facie, to be construed in its primary and natural
sense, unless a secondary or more limited sense is required by
the subject or the context. In its primary and natural sense
‘royalties” is merely the English translation or equivalent of
‘regalitates’, * jura regalia’, “ jura regia’. (See, in voce ‘royalties’
Cowell’s ‘Interpreter’; Wharton'’s Law Lexicon; Tomlins’ and
Jacobs” Law Dictionaries. ‘Regalia’ and ‘regalitates’ according
to Ducange, are *jura regia’; and Spelman (Glos. Arch.) says,
‘Regalia dicuntur jura omnia ad fiscum spectantia.’) The subject
was discussed with much fullness of learning, in Dyke v. Wal-
ford (1846), 5 Moo. P.C. 434, 13 E.R. 557, where a Crown grant
of jura regalia, belonging to the county palatine of Lancaster,
was held to pass the right to bona vacantia. ‘That is is a jus’,
(said Mr. Ellis, in his able argument, ibid, p. 480), ‘is indisput-
able; it might also be regale; for the Crown holds it generally
through England by Royal prerogative, and it goes to the sue-
cessor of the Crown, not to the heir or personal representative
of the Sovereign. It stands on the same footing as the right
to escheats to the land between high and low water mark, to
felon’s goods, to treasure trove, and other analogous rights.’
With this statement of the law their Lordships agree, and they
consider it to have been, in substance, affirmed by the judgment
of Her Majesty in Couneil in that case.”’

Part of that was quoted by Lord Watson approvingly in the
Precious Metals case, 14 App. Cas. 295 at p. 304,

Needless to say these cases did not decide the question raised
herein, hut these dicta from high authorities point the way in
which we should go to interpret and construe such an Act as that
now in question; I respectfully submit that was not the path
i'r»!lmwd by respondent or this litigation never would have
arisen,

The said dicta indicate the trend of thought I have sought to
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Can. apply in my perusal of this case which consists chiefly of the q
E argument. duties
S Reading, in that spirit the word ‘‘royalties’” which the con- of the
Arr'yGEN'L junction ‘and’ in said sec. 109 indicates to be given a separute local
mvl'I.C. and distinetly additional item of subject matter or class of r v intest
T Kiva. enue, to be assigned each of the respective Provinces, I conclule power
that the appellant Province is entitled by such reading alone heirs-
to the bona vacantia in question. then
There is no doubt of its being entitled under the terms of its wortl
Union with the Dominion to that much. 11l
And the articles to which we have to refer to find the teris allow
of the Union with the Dominion, indicate to me, that if British out o
Columbia had, before the Union, any greater rights in regard 1o 1f1
such a subject as that now in question, she did not lose thew |y parti
reason of the Union. to rei
The respective rights in this regard of the several Provinces Por
which originally constituted the Dominion may not have heen Rithe
identically the same, but the law enacted in 1852 (Imp.) ch. 39, Dt
put all such colonies as British Columbia on the same footing prese
in that regard, unless wherein otherwise provided for. the 1
British Columbia’s history, I need not follow. She, at least rever
by the time of her union with Canada had acquired the right the 1
to assert the right given, to claim and collect such sourcc. of rever
revenue as now in question. hefor
I repeat I cannot find that she lost, by the Union, any such mine
right. bana
I cannot agree with Mr. Newcombe's argument that some logis- consi
lative enactment. was necessary before the Union, The power to of O
enact or assert was continued, and is all she needs to rest upon whie
herein. Lord
But it is the sees. 126 and 146 of the B.N.A. Act which must be ently
read and applied, as those by and through which the negotia- passi
tions which took place, under the latter, before reading sec. 102 fron
which only gives the Dominion that which is left after such m.’
adjustment. )
The legal history of that Union is to be found in the pages Wor(
LXXXIV to CVII of the Orders in Council preceeding the with
statutes for 1872 (Dom.) that
Properly read and considered along with other material above “lar
referred to, I submit, with great respect, that it seems to me there T
is no foundation for the judgment appealed from. see,
The argument of Mr. Ritchie before the Exchequer Court (40 Proy
D.L.R. 670, 17 Can. Ex. 109) relative to the powers assigned intl
the Province over property and civil rights, deserves more at- pur)
tention than it got before us. For let anyone who has considered sche

Idington, J.
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the questions from that point of view and all that succession Can, i
duties mean, and, in the last analysis, the fundamental question s '
e con- of the right in or to property, and see how easy it is for the e !
parate local Legislature to take care not only of the property of the ATT'yGex't ¢
of rov- intestate, who has only remote next of kin, but also by same """,AB'(" :
nelude power to avoid the need of any consideration of failure of Tup Kixe. :
1 alone lieirs-at-law or next of kin by supplying a substitute thereof, and — .
then it would appear that the contention set up herein is hardly il !
s of its worth while, 3
| think this appeal should be allowed with costs, if any, to be
» terms allowed vespondent, Rithet to be paid by his co-respondent, or
British out of the fund.
gard to If there is an understanding, as probably there is, that the other E
hew by parties are not to recover from each other costs, neither ought ¢
to recover costs, !
ovinees Possibly there should be no costs directed except as to Mr. 1
ve heen Rithet, i
ch. 39, Durr, J.:—Both the Dominion and the Province concur in -
footing presenting the view which the very able argument on behalf of
the Dominion sufficiently establishes that the hereditary ecasual
at least revenues of the Crown including bona vacantia arising within
he right the limits of the Province were included in the *‘duties and
nrces of revenues’” over which the Province had power of appropriation
hefore the Union; and consequently the question to be deter-
my such mined is whether the word ‘‘royalties’ in sec. 109 embraces
bona vacantia. The scope of that expression was the subject of i
me legis- consideration by the Judicial Committee in Attorney General :
power to of Ontario v. Mercer, 8 App. Cas 767. But the question upon
est upon which we have now to pass was left undecided. In effect, their
Lordships’ view expressed in that case, in so far forth as pres-
| must be ently relevant, is perhaps most clearly disclosed in the following
negotia- passage from the judgment delivered by Lord Selborne taken
' sec, 102 from 8 App. Cas. at p. 778:—|See judgment of Idington, J.,
fter such pp. 110.111.]
On behalf of the Dominion it is contended that the scope of the
the pages word “‘royalties’’ ought to be limited by reference to the subjects
ding the with which it is ““found associated’’ in sec. 109 ; that is to say :
that it includes only those royalties which are connected with i,
rial above “lands, mines and minerals.”’ i
) me there The object of the provisions of the B.N.A. Act beginning with r'

see. 102 dealing with the distribution of property between the ;
Court (40 Provinees and the Dominion was, as their Lordships pointed out

i assigned in the Mercer case, supra, the attribution of Royal Rights for the

more at- purposes of revenue and government as part of a broad political

sonsidered scheme, I can perceive no reason why the word ‘‘royalties’
8—68 D.L.R,
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oceurring in this enumeration of the assets assigned to the Prov
ince should not be given its full natural sense—'‘its primar;
and appropriate sense’” without restriction. If the intention had
been to express the limited meaning the Dominion seeks to ascrily
to the term it would have been easy to employ language mor
plainly limited in its scope. In effect, the adoption of th
Dominion construction involves, 1 think, the addition of sou:
qualifying words to the language of the statute.

Mr, Newcombe also argued that the qualifying words, “‘th:
property of the Provinee’’, attached to the enumeration in se
109 have the effect of confining the operation of that section 1,
subjects in respeet of which at Confederation the Province no
only possessed the power of appropriation but had also exercisi|
that power. Admittedly bona vacantia had not up to that tin.
been subject to any special legislation or of any special appropr -
ation to the public purposes of the Colony; but I think 1l
suggested consequence does not follow, As Lord Watson poinis
out -in delivering the judgment of the Judicial Committee 1)
The Liquidators of The Maritime Bank of Canada v. The 1\
ceiver-General of New Brunswick, [1892] A.C. 437 at pp. 411
and 444, the title to the property disposed of by this provision
was and after Confederation remained in the Queen as Sovercign
Head of the Provinee; it was the property of the Provinee in 11y
sense only that the Legislature and Government of the Provii ¢
had been invested with the power of appropriation over it. Thut,
I think, is the sense in which the word ‘‘property’’ is used
see, 109,

The appeal ought, I think, to be allowed.

AxgriN, J.:—It is common ground that the monies paid into
Court by the defendant Rithet are bona vacantia. The partics
are also agreed that the Provinee of British Columbia prior 1o
entering Confederation had the right to appropriate casual rov-
enues of the Crown arising within that colony, other than droits
of the Crown and droits of Admiralty 1852 (Imp.) ch. 39, and
that revenues arising from bona vacantia did not fall within
either exception. All claim to the property in question has heen
expressly renounced by the Imperial authorities. That it belongs
either to the Provincial Government of British Columbia or to the
Dominion Government may, therefore, be taken for granted.

The question at issue is whether bona vacantia are ‘‘royaltics”
reserved to the Province by sec. 109 of the B.N.A. Act, and, as
such, excepted from see. 102 and within sec. 126 of that statute.
The solution of that question depends upon the scope of the word
““royalties’’ in see, 109—is it used, as Mr. Ritchie, representing
the Attorney General of British Columbia, contended, in its

68 D,

prima
on he
its as
latter
1'hr'qll
See
at p.
The
Colun
Wh
which
New |
of .\]
SEVET
doubt
tures
to the
100,
“L
sever
suel
inee |
‘I‘V‘ {
{‘\"i”‘
’H'II'\
Sever
of s
‘.“r“l
to "
T
tates
is au
cer, |
inl
argu
expr
A
twie
as it
priv
on
was
then
it e
righ




L.R.

Pl‘(»\
mar)
1 had
eriby
mor
f tl

son

“the
n s
ion 1o
e not
reised
t time
wropt
ik the
poil
tee in
he L
p. 413
pVision
rereign
int
rovii
Ti

1sed i

id into
partics
yrior 10
aal rev
n droits
39, and
within
1as been
belongs
r to the
ted
yalties”
and, as
statute.
he word
esenting
1, in its

68 D.L.R.] Dominion Law Reporrs,

primary and natural sense, or is it used, as Mr. Newcombe argued
on hehalf of the Dominion Government, in a sense limited by
ts association with the words ‘‘lands, mines, minerals?’”’ The
latter view found favour with the learned President of the Ex-
chequer Court.

Sec. 109 reads as follows (See judgment of Idington, J., ante
at p. ]1()) i

The applicability of this section to the Province of British
Columbia is of course conceded.

While in see, 102 of the B.N.A. Aet we find the clause ‘‘over
which the respective Legislatures of Canada, Nova Scotia, and
New Brunswick before and at the Union had and have the Power
of Appropriation”’, and in sec. 109 the phrase, ‘‘belonging to the
several Provinces at the Union.”” I cannot seriously
doubt that royalties of the class which the Provinecial Legisla-
tures had the right to appropriate were royalties ‘*belonging’’
to the Provinees in the sense in which ‘“‘belonging’’ is used in sec.
109,

“Lands, mines (and) minerals’’ actually ‘‘belonged’” to the
several Provinees at the Union, Strietly speaking, royalties

<uch e.g. as escheats—the Mercer case, supra,) belong to a Prov-
ince only when they come into existence upon the occurrence of
the circumstances out of which they arise—in the case of an
escheat, the death of the owner of land intestate and without
leirs. The abstract right to them is what “‘belonged’” to the
several Provinees at the Union. Hence the use, in the latter part
of see. 109, of the two verbs ‘‘are situate’” and ‘‘arise’’—the
former applicable to ‘‘lands, mines (and) minerals,”’ the latter
to “royalties,”’

That bona vacantia fall within the term ‘‘royalties’’ regali-
tates, jura regalia or jura regia, when used without restriction,
is authoritatively settled in Attorney-General of Ontario v. Mer-
cer, 8 App. Cas, 767, at pp. 778-9, where the holding to that effect
in Dyke v. Walford, supra, is accepted and a passage from the
argument of Mr. Ellis in support of that view (at p. 480) is
expressly approved.

Although their Lordships of the Judicial Committee have
twice to consider the scope and meaning of the term ‘‘royalties’™
as it occurs in see. 109, in accordance with their well-established
practice when dealing with provisions of the B.N.A. Act, they,
on cach occasion, abstained from further definition of it than
was necessary for the determination of the case actually before
them. Thus, in the Mercer case, 8 App. Cas. 767, they held that
it extended, at all events, to all revenues arising from prerogative
rights of the Crown in connection with ‘‘lands’’ as well as
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“mines’” and ‘““minerals.”” Tn the Precious Metals case, 14 App.
('as. 295, they held that a conveyance by the Province of certain
““public lands"” did not imply a transfer of revenues arising fron,
the prerogative rights of the Crown in regard to precious metal
found therein, which belong beneficially to the Province, not a-
mines or minerals and not as an incident of the land, yet undcr
see. 109 and, therefore, as ‘‘royalties.”” While their Lordship-
were careful in these two cases not to say that the term “‘royal
ties’’ is used in see, 109 in its unrestricted sense, it may, I think
be gathered from the general tenor of the judgments that the
incline to the belief that its signification is not limited by i1
association with the words ‘‘lands, mines, minerals.”” Thus iy
the Mercer case (8 App. Cas. at 778) :—‘They see no reason
why it should not have its primary and appropriate sense as 1o
(at all events) all the subjects with which it is here found asso
ciated,—lands as well as mines and minerals,”” and their Lord
ships add :—**It is a sound maxim of law that every word ouglt
primi facie to be construed in its primary and natural sens
unless a secondary or more limited sense is required by the suh
ject or the context.”’

In the Precious Metals case, while their Lordships said (at ;p
304-5) ““It is not necessary for the purposes of this appeal 1o
consider whether the expression ‘‘royalties’” as used in sec. 109
includes jura regalia other than those connected with lands
mines and minerals,”’ they pointed out that ‘‘mines’” and “‘min-
erals’’ in the sense of sec. 109 cover only the baser metals, whih
are incidents of land, and that the prerogative right in regurd
to precious metals is a jus regale, and as such not an accessory of
land. But their Lordships add that the right to ‘‘lands”
granted by the Provinee to the Dominion Government by the
11th article of Union did not, to any extent, derogate from the
Provineial right to royalties connected with mines and minerals
under sec. 109 of the B.N.A. Aect, thus indicating that in their
view the jus regale in regard to the precious metals is, in soume
sense, a right connected with ‘“mines’’ and ‘“minerals,”’ 1ot
withstanding that the latter term as used in sec. 109 comprises
only the baser metals.

1 find great difficulty in appreciating the foree of the arcu-
ment in favour of restricting the meaning of the word royaltics
to such jura regalia as are associated with ‘‘lands, mines (or)
minerals.”” This is not the ordinary case of generic words fol-
lowing particular and specific words. ‘‘Royalties’’ is neither
more nor less a generic word than ‘‘lands, mines (or) minerals,”
The fact is that the term ‘‘royalties’” denotes a class of subjects
differing entirely from ‘‘lands, mines (and) minerals.”” No com-
mon genus embraces them,
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Without belittling the rule of construction invoked on behalf
of the respondent—noscitur a sociis—care must always be taken
that its application does not defeat the true intention of the
legislature (Hawke v. Dunn, [1897] 1 Q.B. 579, 66 L.J. (Q.B.)
364, 45 W.R. 359,) and the cardinal rule that as is said in (Horn-
sey Local Board v. Monarch Investment Building Society (1889),
24 Q.B.D. 1, at p. 5), ““An act of Parliament is to be construed
according to the ordinary meaning of the words in the English
language as applied to the subject matter, unless there is some
other very strong ground derived from the context or reason why
it should not be construed,’’ should not be disregarded.

| share, to some extent, the view expressed by Rigby, L.J., in
Sovelting Co. of Australia v. Commissioners of Inland Revenue,
[1897] I Q.B. 175, at 182 (66 L.J. (Q.B.) 137, 45 W.R. 203.)

“The rule of construction which is called the ejusdem generis
doctrine or sometimes the doetrine ‘ noscitur a sociis’ is one which,
I think, ought to be applied with great caution ; because it implies
a departure from the natural meaning of words, in order to give
them a meaning which may or may not have been the intention
of the Legislature.”’

Were we to accede to the argument of Mr. Newcombe, we
would, I fear, put on the ordinary meaning of ‘‘royalties’” a
restriction that Parliament did not intend. Indeed, Parliament
has already limited that word by the qualification, ‘belonging
to the several Provinces . . . at the Union.”” Why should the
Court superadd another? It may be that from other provisions
of the B.N.A. Act other limitations upon the signification of
“royalties”” should be deduced. For instance, the rights as-
serted by the Dominion to legislate concerning bona confiscata,
deodands and royal fish, may be well founded ; but, saving such
possible exceptions with profound respect, neither in “‘the sub-
Jeet mor in the context’’ do I find adequate reason for giving to
the word *‘royalties’” in see. 109 other than its primary and natu-+
ral meaning, I think it includes the jus regale to bona vacantia.
It would, indeed, present a curious incongruity if escheats should
he included in, but bona vacantia excluded from, the royalties
granted to the Provinces,

I would, therefore, allow this appeal and direct that judgment
be entered for the Attorney-General of British Columbia.

MigNavnr, J.:—The controversy here is whether the Province
of British Columbia or the Dominion of Canada is entitled to cer-
tain monies, to wit $7,131.44 brought into Court by the defend-
ant, Robert Paterson Rithet, who, as agent for the liquidator of
the Colonial Trust Co., a company incorporated in England and
which was dissolved in 1904, collected these monies in British
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Columbia as being due to the company. The liquidator died i,
1911, and the Crown as represented by the Government of th
United Kingdom, makes no elaim to this sum. Both parti .
before us concede that the monies in Mr. Rithet’s hands are bo:
vacantia and it is on this basis that the Court below dealt wit!
them, and decided that they should be paid to the Governmei
of the Dominion. The Attorney-General of British Columbi,
now appeals, and I will assume, as the parties both contend, th:1
the monies collected by the defendant are really bona vacanti,
The shareholders, if any remain, of the dissolved company hay
made no claim to these monies, and should they ever do so, notl:
ing in the judgment to be rendered should stand in the way of
Jjustice being done to them.

The question to be decided turns on the construction of sec-
102 and 109 of the B.N.A. Aect, 1867, which are as follows:—

““102. All duties and revenues over which the respective Leg -
latures of Canada, Nova Scotia, and New Brunswick before .
at the Union had and have power of appropriation, except such
portions thereof as are by this Act reserved to the respectiv.
Legislatures of the Provinces, or are raised by them in accord
ance with the special Powers conferred on them by this Ao
shall form one Consolidated Revenue Fund, to be appropriai.|
for the Public Service of Canada in the Manner and subject 10
the Charges in this Aet provided.”

For see. 109, see judgment of Idington, J., ante p. 110,

British Columbia came into the Canadian Confederation
1871 and these sections apply to it as if it were named theroin
Att'y-Gen’l of B. C. v. Att’y-Gen’l of Canada (the Precious
Metals case) 14 App. Cas. 295, and at p. 304,

The point which arises in this case is not covered by )
authority by which we are bound. In the Mercer case, Al
Gen’l of Ontario v. Mercer, 8 App. Cas. 767, the question of 1l¢
meaning of the word ‘‘royalties’’ in sec. 109 was considered by
the Judicial Committee, but as their Lordships stated in the
Precious Metals case (14 App. Cas. 295, at p. 305) their decision
did not go further than to hold that the word ‘‘royalties,”” *‘¢ -
prehends, at least, all revenues arising from the preroguiive
rights of the Crown in connection with ‘lands,” ‘mines’ wnd
‘minerals’.”’

On behalf of the Dominion it is contended that this is all 1hat
the word ‘‘royalties’’ really comprehends; that to understin it
in a general sense as synonymous of jura regalia, would 1 1t
give to the Provinces some species of property coming within
the meaning of jura regalia, such as wrecks, confiscated prop riy
or deodands, which belong to the Dominion; and that since the
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word “‘royalties’” as used in sec. 109 cannot be taken without
some restrictions, a fair construction would be to limit these
royalties to those connected with the enumerated species of prop-
erty, lands, mines and minerals, applying the ejusdem generis
rule,

The contention of British Columbia is that “‘royalties’” in sec.
109 should receive its natural meaning as the English equivalent
of jura regalia, and that as bona vacantia are among the jura
regalia to which the King was entitled by virtue of his preroga-
tive, the property in question belongs to the Province and not
to the Dominion. It is also suggested that at least the term
“royalties”’ comprises any species of property as to which the
Provinee has powers of legislation, which would explain the ex-
clusion of wrecks, deodands and property confiscated by virtue
of the eriminal law,

It was argued in the Mercer case that the term “‘royalties’’ had
a special meaning restricting it to a royal right connected with
mines and minerals, but their Lordships considered it a fallacy
to assume that because the word ‘“‘royalties’ in this context
would not be inofficious or insensible, if it were regarded as hav-
ing reference to mines and minerals, it ought, therefore, to he
limited to those subjects. They also said that they saw no reason
why it should not have its primary and appropriate meaning, as
to (at all events) all the subjects with which it is here found
associated—lands as well as mines and minerals, adding that
the general subject of the whole section is of a high political
nature, that it is the attribution of royal territorial rights, for
purposes of revenue and government, to the Provinces in which
they are situate or arise.

If the object of see. 109 is to attribute royal territorial rights
for purposes of revenue and government to the provinees in
which they are situate or arise, can it be applied to mere personal
property such as this sum of money which the defendant col-
lected in British Columbia as being due to the dissolved com-
pany? There does not appear to be any occasion here—since
the monies collected are bona vacantia and, therefore, without an
owner—to apply any rule such as mobilia sequuntur personam.
The property is in British Columbia and has no other situation,
real or notional. Moreover, the whole question is whether bona
vacantia of such a kind, under sec. 109 of the B.N.A. Act, come
within the meaning of the word ‘‘royalties’’ as used in that sec-
tion. 1f they do, they are within the exception made by sec. 109
of see, 102 and belong to British Columbia; if not, under the
general rule of see. 102, they should go to the Dominion.

After full consideration, my opinion is that the word *‘royal-

Can.

8.C.

AT1'y-GEN'L
ror B.C.
v.

Tue Kinc.

Mignault, J.
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C_&_l ties”” in see. 109, should be construed in its primary and natury u
s.C. sense as being the equivalent in English of jura regalia. Thu B
——  construed, it comprises bona vacantia (see Dyke v. Walford, LAND
ATrYGENL Moo, P.C. 434, 13 E.R. 557, approved by the Judicial Committ,
»os B.C. A , Appro v the ia itt
v in the Mercer case). In my judgment it is not restricted or con

Tur KNG trolled by the words *‘lands, mines and minerals” which preced: o
Brodeur, 3. It is a fourth head added to lands, mines and wminerals, and al
should comprehend all property which is properly deseribed p
“‘royalties’’, or at least such property as the property here iy tl

question. It may be that under Imperial Statutes some specics :::

of jura regalia such as wrecks, do not go to the Provinee, a point 1)

on which it is unnecessary to express an opinion here. It muy o

also be that as an incident of the legislative authority of the Ac

Dominion Parliament over criminal law, property confiscatid "”"fj’

by virtue of the decision of a Court of eriminal jurisdiction, .

should be attributed to the Dominion, a point also which does 1101 J.

call for a decision in this case. All that 1 intend to hold is tha M

bona vacantia of the kind here in question belong to the Provii:. fend

under see. 109, G

I have not failed to notice the ingenious argument of Mr. New !'”“l'

combe, founded on the difference of expression between secs, 102 i::"['

and 109, that while at the Union the Provinee of Britis ‘K““

Columbia had the power of appropriaition over “‘royalties™ n l""“.

the general sense, which would bring them under the gencrl On

rule of sec. 102, it is not shown that this species of property I St
longed’’ to British Columbia at the union, see. 109, referring 1o ing tl
“‘royalties’” belonging to the province at the Union. But in was |
opinion the question here is of a right belonging to the Provin ¢, Briti
and where the provinee has the right of appropriation over pro- Act,
perty, it seems to me clear that the right to that property belonus abow
to the Provinee. 1, therefore, think that his argument, wlile “." ¥
ingenious, is not conclusive against the right of British Columbia 1"]"‘
to claim the property in question. 'l]'." f

I would, in consequence, allow the appeal but without costs il::-l\l\‘
and decide that the monies in Mr, Rithet’s hands should be paid eity 1
to the Province of Dritish Columbia. T agree with the first p“;"'
Court that Mr. Rithet is entitled to his costs. Regis
were

Bropeur, J.:—I coneur with my brother Duff. i
e

Appeal allowd. el

At
*Ap
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LEE MONG KOW v. REGISTRAR-GENERAL OF TITLES*
British Columbia Supreme Court, McDonald, J. June 20, 1022,
Lax irLEs (§ VIII—80)—LiABILITY OF Rh.lsmm——(vk'rlrnu; OF TITLE

—MISTAKE—CONFLICTING MAPS—DAMA ASSURANCE FUND,

The act of the Registrar in issuing a certificate of indefeasible title
to land with respect to a map of doubtful validity because failing to
correspond with another previously filed, of which he had knowledge,
although done in good faith as to protect him from individual liability,
renders him guilty of a ‘‘mistake’’ within the meaning of sce. 99 of
the Land Registry Act (B.C. 1906, ch. 23) and liable with respect to

the compensation from the Assurance Fund for the *‘sustained loss or
"

ge. The statutory words exe nphng ““any error or shortage in
al . .. according to map’’ held inap; pluuhl« and construed to
»ppl\ only to a map showing a distance on its face greater than the real
distance on the ground.
Acrion for damages for negligence of Registrar of Titles,
Judgment for plaintiff,
W. J. Taylor, K.C., and W. A. Brethour, for plaintiff,
J. B. Pattullo, K.C., for defendant.

MeDoxar J.:—The plaintiffs claim damages against the de-
fendant by reason of his “‘negligence, mistakes, omissions or
commissions”’, and by reason of misrepresentations made by
him in that he received and filed a map or plan known as No. 858
in the Land Registry Office in the city of Victoria, and later is-
sued a certificate of indefeasible title to the plaintiff Lee Mong
Kow, for Lots 6 to 13, in Block 20, according to the said map or
plan No, 858, The facts are as follows:—

On February 5, 1890, Map No. 263 was filed, representing the
survey of see, 4, and on October 4, 1907, Map No, 858, represent-
ing the survey of see. 48 immediately adjoining see. 4 on the east,
wis also filed, pursuant to an order of the Supreme Court of
British Columbia, made under the City of Victoria Official Map
Act, 1803 (B.C.) ¢h. 66. Some considerable time later, in or
about the month of February, 1909, the city surveyor of the eity
of Victoria brought to the notice of the Registrar-General of
Titles, who had received and filed the latter of the above plans,
the fact that the boundary line between sees. 4 and 48 was not
properly fixed, and that Map No. 858 encroached upon the lands
shewn on Map No. 263. Some interviews took place between the
city surveyor and the Registrar-General and considerable corres-
pondence passed between them, the result of which was that the
Registrar-General, upon investigation, decided that both plans
were properly filed. In my opinion the Registrar-General acted
bone fide in dealing with the matters then before him, but in the
result it appears that he acted in error.

At the time of the filing of Map. No. 858, the title to the lands
* Appeal to Court of Appeal, pending.
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represented thereby was in one, C. H. Lugrin, who afterwals
died in June, 1917. On December 5, 1906, Lugrin conveyed tl¢
lands in question to one Gray; on December 21, 1906, Gray con-
veyed to Gunn and Smith; on June 18, 1907, Gunn and Smjh
conveyed to Giray, Hamilton, Donald and Johnston, Limited; on
June 10, 1909, Gray, Hamilton, Donald and Johnston Ltd., cou-
veyed to Martin and Martin, and on January 29, 1910, Mariin
and Martin conveyed to the plaintiff Lee Mong Kow, who o
cured, on June 20, 1910, a certificate of indefeasible title to 1l
lots in question in this action, according to said Map 858, Lugiin
remained the registered owner until the said June 20, 1910, |.c¢
Mong Kow's application for registration being accompanied hy
the various documents shewing the links in the chain of title
from Lugrin to Lee Mong Kow. This certificate of indefeasille
title was issued by the Registrar-General of Titles nearly a ycuar
and a-half after it had been brought to his notice that there was
some question as to whether or not Map No. 858 “‘over-lapped”
Map No. 263.

The plaintiff Chetham made certain advances to Lee Mong
Kow on the security of the lands in question, and is for that rea-
son joined as a plaintiff in this action.

On April 6, 1915, in an action in the Supreme Court of
British Columbia, wherein the plaintiff Lee Mong Kow was
plaintiff and the British Columbia Electrie R. Co., Ltd., was de-
fendant, it was held that Map No. 858 was wrongfully deposited
in the Land Registry Office insofar as the same conflicted with
Map No. 263, and that Map No. 858 was void and invalid insofar
as it so conflicted, and that the plaintiff’s certificate of title
should not include any part of sec. 4; the result being that the
plaintiff lost a large proportion of his lots as shewn on Map No.
858, and was obliged to return to several persons who had pur-
chased from him various of the lots in question the monies v lich
they had paid on account of the purchase price.

In March 1911, Gray, Hamilton, Donald and Johnston, Lid.
being a company incorporated under the laws of Saskatchewan
and licensed to carry on business in British Columbia, was struck
off the register upon evidence being produced to the Registrar
of Joint Stock Companies, that it had been wound up in the
Provinee of Saskatchewan.

As stated above, Plan No. 858, was filed pursuant to an order
of the Supreme Court of British Columbia, made under the pro-
visions of sees. 23 to 35 inclusive, of the City of Vietoria Official
Map Act as amended and consolidated in 1893 (B.C.) ch. 66,

which provided in effect, that no plan or sub-division of land
within the corporate limits should be deposited with the Regis
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trar-General, except under the authority of an order of a Judge
of the Supreme Court of British Columbia, obtained in the man-
ner in the statute stated. By sec. 68 of the Land Registry Aect,
1906 (B.C.) ch. 23, being the statute applicable in this action,
it was provided that the Registrar ‘‘may, in his discretion, refuse
to accept any map or plan the measurements of which do not
correspond with any map or plan, or maps or plans, covering
the same land in whole or in part already deposited in his
office.”” The two Acts must be read together, and it seems to
me that notwithstanding the provisions of said sec. 68, the Regis-
trar was obliged to accept Plan No. 858, in pursuance of said
order. Nevertheless, I am of opinion that when the Registrar
some months after the filing of Plan 858, with full knowledge,
that it was, at least, doubtful as to whether or not such plan
failed to correspond with Plan No. 263 already filed, issued the
certificate of indefeasible title to the plaintiff Lee Mong Kow,
he was guilty of a ‘“mistake’” within the meaning of sec. 99 of
the Act, as a result of which mistake the plaintiffs ‘‘sustained
loss or damage’’—and this, even though his act was bona fide
done, (as I think it was) so as to protect him from any individual
liahility as provided for by sec. 85 of the Act.

If I am right in the above conclusion, then the plaintiffs are
entitled to maintain this action for damages against the Regis-
trar-General as nominal defendant, and to recover such damages
out of the assurance fund, unless the plaintiffs are deprived of
such remedy by some other provision of the Act. In the first
place, it is suggested that the notice of action served upon the
Attorney-General and upon the Registrar-General one month
prior to the commencement of the action was not a sufficient
notice to satisfy the requirements of the proviso to see. 99, I
think such notice was sufficient upon the principles laid down in
Jounes v. Bird (1822), 5 B. & Ald. 837, 106 E.R. 1397,

Next it is contended that the action cannot succeed by reason
of the provisions of the last clause of see. 105 of the Act, inas-
much as this is a case of an ‘‘error or shortage in area’’ of a lot,
block or sub-division, ‘‘according to any map or plan filed or de-
posited in the office of the Registrar.”’

With considerable doubt, I have reached the conclusion that
this clause was not intended to apply to a case such as this, but
that the words ‘‘any error or shortage in area . . . . according to
any map’’ refer rather to a case, for instance, where a map shews
on its face a distance of (say) 500 ft., whereas the real distance
on the ground is (say) 450 ft.

It is further contended that the plaintiffs are barred by the
terms of sub.-see. (i) of sec. 81 of the Act. 1 cannot agree. In
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my opinion this sub-section was intended to save the rights o/ 4
person in a position similar to that of the B.C. Electrie R. Co., in
the action above mentioned, and it was by virtue of this sul.
section that the railway company was enabled to succeed in that
action notwithstanding that Lee Mong Kow held his certificate 5
of indefeasible title. The sub-section was not, I think, intend.d l'"':'“
in any way to protect the assurance fund. _1,'"'

1 have considered secs. 96, 97 and 98 of the Act and have con ciatiol
cluded that they do not apply to the facts of this case. Th

Following the above conclusions, there will be judgment for clined
the plaintiffs with a reference to the Registrar to ascertain the ments
amount of the damages. Upon final judgment being entercd, ERORR
the necessary certificate to the Minister of Finance will be given givan.

pursuant to sec. 99 of the Act. The
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to he
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MACDONALD v. PACIFIC GREAT EASTERN.

Supreme Court of Canada, Davies, C.J., Duff, Anglin, Brodeur and Mignaolt,
JJ. May 31, 1922,

ApPEAL (§ VII L—498)—DAMAGES—ASSESSMENT OF BY TRIAL JUDGE-— [x. s

TERFERENCE WITH BY APPELLATE COURT. Wi

The advantage of the trial Judge in seeing the witnesses is of yroat have

importance in drawing conclusions as to the quantum of damay There

negligence actions, and his finding should not be set aside by an the &

Appellate Court unless from the evidence his conclusion is elearly or y
roneous,

[McHugh v. Union Bank, 10 D.L.R. 562, [1913] A.C. 299; Woul he cor

v, Haines (1917), 33 D.L.R. 166; Morrow Cereal Co. v. Ogilvic the (

(1918), 44 D.L.R. 5567, 67 Can. S.C.R. 403, followed.]

nesses

Jeetec
ArpeaL by plaintiff from the judgment of the Court of Appeal of Ay
for British Columbia, reducing the damages assessed by the trial Th
Judge in an action for damages. Reversed and trial judgment were
restored. an er
E. P. Davis, K.C., for appellant. and |
J. A. Ritchie, K.C., for respondent, ciple

Davies, C.J. (dissenting) :—I would dismiss this appeal which I‘\I["llli
relates entirely to a question of damages, and arises from a fire ths &
which burned over the lands of the appellant. I think that the ”m"
Judges of the Appeal Court with their local knowledge are hetter 1f th
qualified than 1 am to assess damages. 1 certainly am not inclined Ay
to interfere with their judgment and I would, therefore, dismiss oA
this appeal with costs. Th

IpinagTON, J.:—This appeal arises out of an action for damages the
caused to the appellant’s property by a fire set out by res el
pondent’s agents and allowed to spread over appellant’s pro- dvos
perty.
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At the trial liability was denied but the trial Judge found res-
pondent liable and assessed the damages at $3,000.
On appeal to the Court of Appeal the liability was not dis-

125
Can,

puted and the Court having only to consider the assessment of Macpoxaiy

damages, allowed the appeal, and assessed the damages at $687.
From that, this appeal is taken.

There is no question of law involved except a proper appre-
c¢iation of the evidence,

I have perused and considered the entire evidence and am in-
¢lined to think that on a proper appreciation thereof both assess-
ments of damages are in error; that of the trial Judge too gen-
erous, and that of the Court of Appeal less than I should have
given.

The majority of this Court being in favour of allowing the
appeal, and no questions of law involved, I see no useful purpose
to be served by pursuing the matter further than to assume that
the majority must be right, for there is some evidence to sustain
their finding.

Durr, J.:—The appeal should, I think, be allowed and the
judgment of the trial Judge restored.

With great respect, I think the Judges of the Court of Appeal
have failed to allow full effect to the findings of the trial Judge.
There was ample evidence to support those findings assuming
the existence of one condition that the Judge regarded the wit-
nesses who gave it as credible witnesses. It is quite clear that
he considered them eredible witnesses, accepting evidence which
the Court of Appeal appears to have ignored and that he re-
jected as not worthy of eredit, statements upon which the Court
of Appeal seems to have proceeded.

The findings of the trial Judge could only be set aside if it
were established upon the whole case that the Judge had taken
an erroneous view of the facts. This, I am satisfied is not shewn,
and | think it is eminently a case for giving effect to the prin-
ciple upon which the Lords of the Judicial Committee acted in
Mcllugh v. Union Bank, 10 D.L.R. 562, [1913] A.C. 299. There
is indeed less to be said in support of overturning the findings of
the primary tribunal in this case than might have been said in
that case, for here the question of credit is the decisive point.
If the appellant’s witnesses are to be believed, the case is not by
any means deficient in materials for arriving with reasonable
certainty at a pecuniary estimate of the loss suffered.

The appeal should be allowed with costs here and below and
the judgment of the trial Judge restored.

Axorin, J.:—The plaintiff sues to recover damages for injury
done to timber on his property by fire negligently allowed to

.
Pacrrie
GREAT
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Duff, J.
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spread from the right of way of the defendant. At the tri.
negligence of the defendant was established and the plaintiil’s
damages were assessed by the trial Judge at $3,000. The (.-
fendant submitted to the judgment holding it liable but appea! |
against the nt of the d and they were reduced |y
a majority judgment in the Court of Appeal to $687, McPhillijs,
J.A. dissenting. The Chief Justice alone assigned reasons (or
the reduction. Martin, J.A., the other member of the Cour,
would have reduced the damages to $650. The plaintiff appoils
against the reduction of the damages and asks that the judgm it
of the trial Judge be restored.

This is a case in which, to quote the language of Lord Moul
in delivering the judgment of the Judicial Committee in Mcll
v. Union Bank, 10 D.L.R. 562, at p. 568 :—

““The assessment of the damages suffered by the plaintiff .
is often far from easy. The tribunal which has the duty of making
such assessment, whether it be Judge or jury, has often a diffi ul
task, but it must do it as best it can, and unless the eonclusions
to which it comes from the evidence before it are clearly or
roneous, they should not be interfered with on appeal, inasnich
as Courts of appeal have not the advantage of seeing the wit-
nesses—a matter which is of grave inpomtance in drawing o
clusions as to the quantum of damage from the evidence that 11y
give,”’

While not satisfied that, if sitting in the place of the tril
Judge, T should have made precisely the same assessment i |ie
did, neither can I say that the amount given by him is cloarly
wrong and that some other amount would be certainly correet.
No departure from the prineiples which govern the assessmen
of damages appears in his judgment and there is evidence i1 the
record—to which he refers as that of ‘‘reputable witness''— lat
would support the plaintiff’s claim for even a larger recovery.
The case seems to me to be one in which, if sitting in the Court
of Appeal, I should not have interferred with the judgment of
the trial Judge.

Moreover, from the perusal of the judgment of the ( hief
Justice, I fear that, in at least two important particulars, some
of the evidence must have escaped attention. The damages to
the timber not totally destroyed are fixed by him at 257, of its
value, $2 per m., for 800,000 ft. of timber found standing Iy the
witness Chambers after the fire. To this sum of $400 the .Judge
adds $200 for the destruction of a cabin, $50 for destruction of
some chattels and $37 for timber totally destroyed. The evi-
dence of the plaintiff MacDonald, that 600,000 ft. of timber had
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lheen totally destroyed by the fire, of Edwards, that before the
fire there was 1,500,000 feet of timber on the property, and of
three witnesses, the plaintiff, Hugh Stewart and Edwards, that
what they had considered a ‘‘loggable’’—a merchantable propo-
sition, before the fire as a result of it became wholly unmerchant-
able, as it was found by Chambers, would appear to have been
cither diseredited or overlooked. In respect of all the timber
destroyed by the fire, the Chief Justice allowed $37—the figure
at which the defendant’s expert witnesses Hibberson and James
W. MacDonald had placed the plaintiff’s total loss.

Again the Chief Justice says: ‘‘All the witnesses agree that
the 4 acres (estimated by Hugh Stewart to centain 250,000 to
300,000 ft. of eedar, for which he offered the plaintiff $5 per m.)
contained the bulk of the merchantable timber.”

Now Arthur Edwards had sworn that the best timber was not
on these 4 acres near the track but “‘at the lower end’’ where
“there would be as much again’’ as there was along the track
and that the best fir was there.”” The evidence is that the timber

on the property was about 50% fir and 50% cedar.

The Chief Justice expressed a decided preference for the
testimony of Hibberson and James W. MacDonald. The trial
Judge must have thought the evidence of Hugh Stewart, Arthur
Edwards and Francis Chambers entitled to at least equal weight.

Indeed, he would seem to have placed more reliance upon it. It
is of them that he speake as ‘‘reputable witnesses.”

On the other hand the plaintiff had in all 98 acres. If he was
allowed at the trial $250 for loss of a cabin and some chattels he
recovered $2750 for damages to his timber. No doubt $28 an
acre seems a long price for land such as that deseribed in the
evidence situate where the plaintiff’s property was. It is that
fact and the circumstance that the land was acquired by the
plaintiff from the Crown as agricultural land containing not
more than 8,000 ft. of timber per acre on the average, and pre-
sumably for the purpose of clearing and cultivating it, that lead
me to doubt whether, if sitting as the trial Judge, I should not
have assessed the damages at a somewhat smaller sum. Yet, I
find it impossible to say that the amount allowed at the trial was
so clearly wrong that it should have been disturbed on appeal;
and I do not feel justified on the evidence in the record in at-
tempting to fix any other sum.

While very reluctant to interfere with the judgment of a
provineial appellate Court on quantum of damages, 1 would, for
the foregoing reasons, allow this appeal with costs here and in
the Court of Appeal and restore the judgment of the trial Judge.
In so doing, 1 follow the precedent established in the McHugh
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Can, case, 10 D.L.R. 562, [1913] A.C. 299, and apply the principle Court
'57:'_' on which the decision in Ruddy v. Toronto Eastern R. (0, be res
e (1917), 33 D.L.R. 193, 38 O.L.R. 556, 21 C.R.C. 377, 116 L.T. Gre
Macnonato 257, 86 L.J. (P.C.) 95; Wood v. Haines (1917), 33 D.L.R. 166 at Times
PA(?I.HO pp. 168-169, 38 O.L.R. 583 at 586; and Morrow Cereal Co. v, 192, 9
arear  Ogilvie (1918), 44 D.L.R. 557, 57 Can. 8.C.R. 403, proceeded Minar

EASTERY. Bropkug, J.:—The only question in issue on this appeal is as 10D

Brodeur, . to the amount of damages which should be awarded. Tie For
respondent company was found liable for damages resulting this
from a fire set on its right of way and which spread on app.l- Judge
lant’s neighbouring land. S

There is no question as to the liability of the company. It was the &
very strongly disputed before the trial Judge; but the latior admit
having found against the company in that respect, the issuc in portic
this Court and in the Court of Appeal was confined to the 3,000
amount of the damages. . JA,

The trial Judge assessed them at $3,000, The majority of the The
Court of Appeal modified the judgment and found that the pellar
damages should be assessed at $687. This is purely a question and t
of fact about which there is conflict of evidence. This conflict of ing e
evidenee covered the quantity of timber, its value, and whetlier the tr
the timber could be easily cut. duced

The trial Judge had the advantage of seeing the witnesses and fully
of forming an opinion from their demeanour as to their truthful- the a
ness. It appears from his findings that the plaintiff’s witnesses eritic
were reliable witnesses. One fact which has been proved by one were
of those witnesses goes a long way, according to my mind, to sub- amou
stantiate the case of the plaintiff. It appears that some time amon
ago the plaintiff had an offer for the sale of a part of this tinber ly wh
at $5 a thousand. This evidence is corroborated by the plaintiff not b
himself and has not been directly contradicted. Some evidence, excep
however, has been adduced to show that in the locality timber to inf
of a similar kind had been sold for a less price. but t

We have then on one side the evidence of the plaintiff and of cripti
this witness which has been accepted by the trial Judge and [ do ages |
not see how it can be rejected as it was by the Court of Appeal. and f
In the case of such conflict of evidence, the Court of Appeal accor
should not disturb the finding of the trial Judge, except in very []
exceptional cases. The trial Judge, having seen the witnesses, to all
has been able with the impression formed fresh in his mind to and {
decide between their conflicting evidence. In this case, the trial
Judge finds, evidently, that the plaintiff’s witnesses had to be
believed and gave judgment accordingly. I am of the opinion

that the judgment of the first Court ought to prevail. The L
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Court of Appeal should not have interfered with it and it should
be restored.

Greville v. Parker, [1910] A.C. 335, 79 L.J. (P.C.) 86; 26
Times L.R. 375; Ruddy v. Toronto Eastern Railway, 33 D.L.R.
193, 38 O.L.R. 556, 21 C.R.C. 377, 86 L.J. (P.C.) 95; Granby v.
Minard (1900), 31 Can. S.C.R. 14; McHugh v. Union Bank,
10 D.L.R. 562, [1913] A.C. 299.

For those reasons the appeal should be allowed with costs of
this Court and of the Court below and the judgment of the trial
Judge should be restored.

Migyauvnr, J.:—The sole question here is as to the quantum of
the damages to which the appellant is entitled, the respondent
admitting its liability for the fire which destroyed a considerable
portion of the appellant’s timber. The trial Court granted
$3,000 which the Court of Appeal reduced to $687, McPhillips,
J.A., dissenting.

The evidence as to the amount of damages suffered by the ap-
pellant, and as to the value of its timber, was very contradictory
and the trial Judge had to pass on the reliability of the conflict-
ing estimates of these damages. While the amount granted by
the trial Court seems rather large, the sum to which it was re-
duced by the Court of Appeal appears to me inadequate. I am
fully conscious of the reluctance of this Court to interfere with
the ussessment of damages by the provincial Courts when no
criticism can be made as to the principle on which the damages
were assessed. But where the choice must be made between the
amount granted by the trial Court and the greater or smaller
amount assessed by the appellate Court, it seems to me, especial-
ly when the evidence is conflicting, that the trial judgment should
not be lightly set aside. I recognize, of course, that there are
exceptional cases where an appellate Court would not hesitate
to interfere with the assessment of damages by the trial Court,
but the case under consideration does not come within this des-
cription and, therefore, the trial Judge’s assessment of the dam-
ages should not have been disturbed. It is obvious that no hard
and fast rule can be laid down, and each case must be considered
according to the circumstances disclosed by the evidence.

I liave, therefore, come to the conclusion, with great respect,
to allow this appeal with costs here and in the Court of Appeal
and to restore the judgment of the trial Judge.

Appecl allowed.
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Alta, ROBINSON v. MILLS.
— Alberta Supreme Court, McCarthy, J. June £9, 1922, 39 0
8.C. HussaNp AND WIFE (§ IB—35)—LIABILITY OF WIFE AS SURETY—NO Dp- o N
CEPTION IN OBTAINING SIGNATURE TO NOTE—PRESUMPTION AS 10 son v,
UNDUE INFLUENCE, R. 28
Where a wi” joins with her husband in giving a promissory note R 1
in connmection " the termination of a business partnership by hin, e
the wife being a well educated woman who has had experience in (1914
business, there is no pr ion of undue infl on the part of tl.¢ 733, ¢
husband in obtaining her dgnlture and where no deception has hocn 71
practised upon her, she cannot escape liability on the note. a1l
[Gold Medal Furniture Co. v. Stephenson (1913), 10 DL.R. 1; ap- The
plied; Chaplin v, Brammall, [1908] 1 K.B. 233, distinguished; 1. Wirn
Callum v. Cohoe (1918), 46 D.L.R. 733, followed.] £ i
AcTioN on a promissory note signed by husband and wife in (1911
connection with the business carried on by the husband and the s
plaintiff as partners. case |
H. H. Parlee, K.C., for plaintiff, itself
R. E. McLaughlin and H. L. Hawe, for defendant. for 1)
McCarruy, J.:—The female defendant is a married woman influe
who is sued together with her husband upon a promissory uote of pr
given by them. The husband suffered judgment to go against In
him by default. The plaintiff and the male defendant had form- existi
erly carried on a partnership in the real estate business at the were
town of Wainwright, in the Province of Alberta, and in the year doew
1913 the partnership was dissolved and a settlement had betwcen the pl
the partners with the result that on April 14, 1915, the male de- band
fendant gave to the plaintiff the note sued on herein under the Ia
following circumstances; some time prior to that date the plain- Lord
tiff had removed to the city of Montreal, and on the date of the 1K,
note called upon the male defendant at Wainwright, for the pur- Appe
pose of obtaining payment of the amount due him in connection refer
with the business carried on by them at Wainwright, with the the r
result that the male defendant gave to the plaintiff the promis- undo
sory note but the plaintiff, insisting upon some additional secur- be p
ity, the note, ex. 1 and the acknowledgement ex. 2 were taken by with
the male defendant to his wife and she signed the same. The ence
female defendant now resists payment of the note on the ground prop
that no proper explanation was given to her of what she was 11
signing and she received no consideration and had no indepen- in th
dent advice. I was prepared to give judgment for the plaintiff to I
at the conclusion of the argument by counsel for both parties then
had it not been for the authority relied on by the defendant of over
Chaplin v. Brammall, [1908] 1 K.B. 233, 77 L.J. (K.B.) 366. docu
Counsel for the defendant relies on that case as also upon the of ti
Bank of Montreal v. Stuart, [1911] A.C. 120, 80 L.J. (P.C.) 75, 188;
that

and Schwartz v. Guerin (1922), 65 D.L.R. 415. Counsel for the
plaintiff relies upon the following authorities:—Bank of Mon-
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treal v. Stuart, supra; Macdonald v. Fox (1917), 35 D.L.R. 203,
39 O0.L.R. 261; Euclid v. Hohs (1911), 24 O.L.R. 447; Hutchin-
son v, Standard Bank of Canada (1917), 36 D.L.R. 378, 39 O.L.
R. 286 ; Gold Medal Furniture Co. v. Stephenson (1913), 10 D.L,
R. 1, 23 Man. L.R. 159. (See also 15 D.L.R. 342) ; Doll v. King
(1913), 10 D.L.R. 518; McCallum v. Cohoe (1918), 46 D.L.R.
733, 44 O.L.R. 497; Medland Ltd. v. Cowan (1916), 28 D.L.R.
371

The comments of Howell, C.J., in the case of Gold Medal
Furniture Co. v. Stephenson, 10 D.L.R. 1, particularly at pp. 4-
5, where he quotes from FEuclid Avenue Trusts v. Hohs
(1911), 24 O.L.R. 447 at 450, may be referred to:—

*“ ‘It must now be accepted as settled by authority that, in a
case like the present, the absence of independent advice is not in
itself a sufficient reason for treating a security given by a wife
for the benefit of her husband as a void transaction. If undue
influence on the part of the husband is relied upon the burden
of proof lies upon those who allege it.’

In the case before the Privy Council the peculiar relationship
existing between the husband and wife and her feeble condition
were well known to the solicitor of the bank before she signed the
document there impeached. In this case there is no pretence that
the plaintiffs knew anything about any supposed influence the hus-
band had over the wife or of her condition.

[ am very much troubled in this matter by language used by
Lord Justice Vaughan Williams in Chaplin v. Brammall, [1908]
1 K.B. 233 at 237, It is a decision of the English Court of
Appeal and of course prior to the Privy Council decision above
referred to. In that case he uses the following language :—* But
the result is that the plaintiffs, who, through their agents, were
undoubtedly aware that the execution of this guarantee was to
be procured through the guarantor’s husband, who was living
with his wife at the time and would presumably have the influ-
ence of a husband over her, failed to show that the do mment was
properly explained to her.’

I tuke that language to mean that, if the plaintif’ mew, as
in this case he did know, that the execution of the document was
to be procured by the husband from his wife with whom he was
then living, he would be presumed to have an undue influence
over her, and that it would be upon the plaintiff to show that the
document was properly explained to her, To support that view
of the law, he cites Bischoff’s Trustee v. Frank (1903), 89 L.T.
188; but his attention seems not to have been called to the fact
that the language of Wright, J., reported there, was not ap-
proved of when the case was heard in appeal.
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If T read the above case in the Privy Council correctly, then |
think this principle laid down by Lord Justice Vaughun defe
Williams has been overruled. fron
1t will be observed that this case differs widely from Twrnb:.// fact
v. Duval, [1902] A.C. 429, 71 L.J. (P.C.) 84. In that case M, inco
Duval was strongly urged and pressed by her husband to sign such
the document, and the document was wholly different from whit won
she thought it was when she signed it; and there is a furth r effec
great difference in that case—her trustee was the agent of tl. to b
plaintiff and used his influence in the matter. In this case, theie was
is not the slightest evidence that the wife was pressed or per- cour
suaded by her husband to sign the document, nor that the docu- that
ment was different from what she had expected.”’ dece
1t is also to be observed in the later cases that the authority of plai
Chaplin v. Brammall, supra, is relied on but not commented upon T
in the judgment. Whether or not the same view is taken that l.e amo
principle laid down by Lord Justice Vaughan Williams has beon
overruled does not seem to be quite clear. In Euclid, etc., v.
Hohs, supra, the Brammall case is cited but not commented upon,
and in Gold Medal v. Stephenson, supra, it is cited but not {0l New
lowed. In 1917 the case of Hufchinson v. Standard Banl f
Canada, supra, the Brammall case is also cited but not con-
mented upon and that case is the authority that there is no pro-
sumption of fraud in a transaction between husband and wile,
and the onus of showing undue influence is upon the party
attacked and that it also must be known to the ereditor. In !
McCallum v. Cohoe, supra, which was decided in 1918, Ridd. I,
J., is of the same opinion, that there is no presumption of undue
influence and in Medland v. Cowan, supra, decided 1916, (he
Brammall case is not cited, but all the above authorities seen 1o
be in favour of the contention of the plaintiff. In Schwart: v.
Guerin, supra, decided in 1922, the facts are quite distinguish-
able. The wife sued on in that case was an ignorant woman who
could simply write her own name but was uneducated and was
deficient in both reading and writing. It was represented to lier
that the mortgage she signed was for a present advance and the A
judgment of Walsh, J., in the Appellate Division of the Allirta mot
Court decided upon those facts, the transaction was impeachalle. M
In the present case the female defendant is a very intellizent F
woman, having received a good education; took a six months’
course in a business college at Brandon, was employed for 2 T
months in the Bank of British North America there, and was, v
subsequently, the representative of her father’s estate in the and
transaction of certain business. She does not remember signing as ¢
_the note or the acknowledgement. The evidence of the wmale exe(
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defendant, her husband, to my mind, is not satisfactory, and
from the evidence given before me in the case, I cannot find as a
fact that she did not understand what she was signing. It is
inconceivable to me that a person who has received the education
such as the female defendant and has been employed in a bank
would not recognise a promissory note and would not know the
effect of what she signed. There was no undue influence brought
to bear upon her to induce her to sign. The plaintiff creditor
was dealing with her at arms’ length, did not meet her in the
course of the transaction, and, upon all the evidence, I must find
that she understood perfectly what she was doing, and that no
deception was practised upon her, at least not so far as the
plaintiff is concerned.

There will, therefore, be judgment for the plaintiff for the
amount of the note with interest and costs.

Judgment for plaintiff.

COX TOWING LINE v. DUNFIELD & Co.

New Brunswick Supreme Court, Appeal Division, Hazen, C.J., White and
Grimmer, JJ. February 24, 1922.

CoxrtrACTS (§ IT D—180)—CHARTER PARTY—ARBITRATION CLAUSE—'‘ELSE-
WHERE’"—CANCELLATION OF CONTRACT—EFFECT.

The word ‘‘elsewhere’’ in the clause of a charter party requiring the
arbitration of any dllpum or elnml lrmng at the port of loading
and making the ing of a or final award a condition
precedent to any ]eqn.l proeeodingl ngllnlt the charterers or consignees
of cargo elsewhere,’’ construed as being intended to qualify the place

of action, outside of the Province, and to lpg‘y to proceeding! there,

as though it read ‘‘legal procecdings elsewhere.”’ itration
clause cannot be invoked where the contract has been cancelled in
pursuance of a clause thereof,

Damaces (§ IIT A—40)—BREACH OF CHARTER PARTY—EARNINGS OF VESSEL
—DEMURRAGE.

In an action by a shipowner for breach of a charter party, the dam-
ages allowable is the amount the vessel would have earned under the
contract less her earnings during the estimated time; but not demur-
rage fixed by the charter party.

Arpeal by plaintiff from the judgment of Chandler, J., and
motion to set aside verdict for defendant. Reversed.

M. G. Teed, K.C., for plaintiff.

F. R. Taylor,K.C., and J. L. Ralston, K.C., of Nova Scotia bar,
for defendants.

The judgment of the Court was delivered by

Wi, J.:—This is an action for breach of a charter party
and is brought by the appellants who executed the charter party
as owner of the schooner ‘‘ Azua,’’ against the respondents who
exccuted the same as charterers. The breach alleged is ‘‘default
in loading agreed cargo.’’
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The action was tried before Chandler, J., at St. John on
August 4 and 17, 1920, and on January 18 and 19, 1921.

Naturally, the question to be first considered is the construction
placed by the Judge upon para. 14 of the charter-party. Tie
paragraph reads as follows:—‘‘ Any disputes of claims arisiig
at the port of loading are to be adjusted there, and failing agre.-
ment to be referred to arbitration there, and the obtaining
of an agreement or final award is to be a condition precedent 1o
any legal proceedings against the charterers or consignees of
cargo elsewhere, or to the exercise of any lien in respect of any
claims on the grounds above mentioned. Any disputes arising
at the port of discharge whether between the shipowner and
charterer or any bill-of-lading holder shall be referred to arbitra-
tion pursuant to the Arbitration Act (Imp.) ch. 49, 1889.""

The dispute as to meaning of this paragraph turns upon the
second clause thereof, that is to say upon the words ‘“‘and the
obtaining of an agreement or final award is to be a condition
precedent to any legal proceedings against the charterers or
consignees of cargo elsewhere,”” The appellants contend that
these words should be construed to bear the same meaning as
they would unquestionably carry if the word ‘‘elsewhere’’ in-
stead of being placed where it is had been inserted after the
words ‘‘legal proceedings.”’ The respondents claim that the
word ‘‘elsewhere’’ should be construed as qualifying and relat-
ing only to the words, ‘‘consignee of cargo.”’

I think it well to observe at the outset that this disputed clause
is manifestly narrower in its scope than are the preceding words
which require arbitration not only where relief is sought by the
shipowner against the charterer or consignee but to all cases
where relief is sought by either charterers or consignees aguinst
the shipowner. Moreover, if the construction urged by the re-
spondents is adopted, it must follow that only such consignees
as come under the designation ‘‘consignee elsewhere’’ are pro-
tected by the disputed clause, leaving all other consignees liable
to be sued without a prior award as a condition precedent.

The Judge decided in favour of the respondents’ contention.
He says:—

“I think the word ‘elsewhere’ used in the third line of
clause 14 refers simply to consignees of cargo and not to the

charterers, It does not seem to me a reasonable construction
to place upon the clause that in the event of any dispute or
claim arising at the port of loading, legal proceedings could be
taken against the charterers in the City of St. John without any
arbitration or award while legal proceedings could not be fuken
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arainst the charterers in any other place without an arbitration
and award.”’

With all respect, I am unable to see the unreasonableness to
which the Judge refers. In an action tried at St. John, the wit-
nesses required would ordinarily be most easily available. The
provision which requires arbitration at that city was doubtless
framed with that in view. But when the suit is brought abroad
or tried elsewhere than in St. John it would ordinarily be more
difficult, and might be most difficult and costly to secure the
attendance at trial of necessary witnesses. It is true that evi-
dence of witnesses whose attendance at the trial could not be had
might be taken by commission. But that mode of taking evidence
depriving the Court, as it does, of the opportunity of observing
the demeanor of the witness on the stand, is, especially in cases
where the testimony is contradictory, far from heing as satisfac-
tory as the evidence given by the witness in Court. Therefore,
it scems to me most reasonable that, when action is brought
elsewhere than in St. John, an award shall be required as a
condition precedent, though it might not be necessary when trial
was had in St. John, Besides, why should that be regarded as
unreasonable in the case of the charterer, which, if the Judge’s
construetion of the disputed clause be correct is unquestionably
authorised in the case of consignee other than ‘‘consignee else-
where,” y

Bearing in mind what has been called the golden rule of con-
struction, I will consider what meaning the disputed clause will
carry when tested by the recognised rules of English grammar,
It is clear beyond question that the verb ‘‘taken’’ or some verb
of equivalent meaning must be implied after the words ‘‘legal
proceedings.’”” The clause would then read ‘“‘and the obtaining
of an agreement or final record is to be a condition precedent to
any legal proceedings taken against the charterers or consignees
of cargo elsewhere.”’

Now the word ‘‘elsewhere’’ is an adverb, and must, therefore,
modify some verb, verb phrase, adjective or other adverb. Natur-
ally and grammatically, the word ‘‘elsewhere’’ in the clause
under discussion must be read as modifying the necessarily im-
plied word ““taken.’”” Read thus the meaning of the disputed
part of the clause would be ‘“‘any legal proceedings taken else-
where against the charterers or consignees.””

But it is urged that some other word or words such as ‘‘resi-
dent” or ““sued’’ or ‘‘carrying on business’’ may be implied
hefore ““elsewhere’’ in which case, the rule being that unless
there is something to indicate a contrary intention, the adverb
must be read as modifying its nearest antecedent verh, adjective
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or other adverb, ‘‘elsewhere’’ would then modify such implic must
word or words and not the word ‘‘taken.’’ The answer to thu heen
is the word ‘‘taken’’ must in any event be implied after ‘‘pr. If
ceedings’’ and that the clause being then complete so as to carr judg
a definite meaning, it is neither necessary nor permissible ¢, the &
imply other words which are not requisite and would change ti.: absol
meaning of the clause which, in itself, and without any addi- This
tional words carries a complete and definite meaning. g Sept
Again, why should it be assumed that it was the intention of exer
the parties in requiring an award as a condition precedent to tl here
taking of legal proceedings to give to the charterers any greatr defer
or different protection from that afforded consignees. As i notic
frequently the case in charter parties there is no consignee nam: |l char
in the one before us. Usually, it is not until the bill of lading s U
signed that the consignee becomes a party to the contract, and argu
then by sec. 2 of the Bills of Lading Aect, R.S.C. 1906, ch. 115, depe
the consignee if named in the bill of lading, becomes vested with prett
all such rights of action and is subject to all such liabilities in woul
respect of such goods as if the contract contained in the bill of his ¢
lading had been made with himself. As he derives his right in fi
from the charterer, it must, at least, occasionally happen that fore:
when disputes arise between the shipowner and the consignee TI
or charterer, rights and liabilities of both the consignee and quot
charterer are involved. And if then disputes go to litigation, it terer
may often be desirable and sometimes necessary that when the read
charterer is sued the consignee shall be made a party with him Tl
and vice versa. It, therefore, seems to me most unlikely that in optic
assenting to the provisions contained in para. 14, the partics the |
intended that the charterers and consignees should be placed fore
on other than the same footing. cont
The clause in para. 14 which precedes the one directly in terel
question, by virtue of the Arbitration Act, 1909 (N.B.) ch. 9, the inte)
provisions of which closcly follow those of the English Act, stan
gives to all parties a protection against being sued at law within gl
this Province almost though not wholly co-extensive with that arbi
which the disputed clause would have afforded to the charterers port
and consignees had it been made applicable to actions at law poe
tried at St. John. That being so, it seems to me that what was defe
intended by the clause in dispute was to secure the protection mny
which it affords in case the shipowner should sue elsewhere than befo
at St. John, and especially in case he sued outside the Province cont
where, of course, the provincial Arbitration Act would afford no the

protection., time
load
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must be construed as showing the intention of the parties to have
heen that for which the appellant contends.

If T am right in this conclusion the plaintiff is entitled to
judgment and, therefore, it is not strictly necessary to consider
the second ground on which the appellants rely. But while not
absolutely necessary, 1 think it desirable that 1 should do so.
This ground is that the respondents, having by their letter of
September 4, 1919, given notice to the appellants, ‘‘that we will
excreise our option as contained in the said charter party, and
hereby ecancel said charter party,”’ and having pleaded as a
defence to this action that the contract was terminated by such
notice, cannot rely upon the arbitration clauses contained in the
charter party as an additional defence.

Upon principle, and apart from the authorities cited on the
argument, I would think the decision of this question must
depend upon whether the arbitration clause relied upon, inter-
preted, as of course it must be, in view of the entire contract,
would empower an arbitrator, acting thereunder to determine by
his award the disputed question as to whether the contract was,
in fact, terminated by the notice referred to, or still remains in
force,

The arbitration provisions are all contained in para. 14 already
quoted. By para. 5 of the charter party it is stipulated *‘char-
terers to have option of cancelling this charter if vessel is not
ready to load on or before August 31, 1919.”’

There is no ambiguity or uncertainty in the terms of this
option, If the vessel is not ready to load within the time named
the charterers can, by notice, cancel the entire contract. There-
fore, unless there is to be found in some other portion of the
contract words which clearly indicate that in giving the char-
terers an option to cancel the contract it was not meant or
intended that he could cancel para. 14, that paragraph must
stand or fall with the other provisions of the contract.

The defendant’s counsel relying upon the provision in the
arbitration clause that ‘‘any dispute or claims arising at the
port of loading’’ are to be referred to arbitration and laying
special emphasis upon the word ‘‘any,’”’ contend that as the
defendants are only empowered by the contract to declare the
same cancelled in case the vessel was ‘‘not ready to load on or
before August 31, 1919’’ and as the question as to whether the
contract was cancelled or not depends upon the dispute between
the parties as to whether the vessel was so ready within the
time named, and such dispute is one arising at the port of
loading it falls within the arbitration clause and must be deter-
mined by an award before this action can be maintained.
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There can be no question that so long as the arbitration clai »
remained in force, an arbitrator could have determined a dispi.i¢
as to whether the vessel was ready to load within the ti/ .
named, just as he could decide any other claim or dispute
arising at the port of loading. But what is there in that to show
it was intended that despite the clear and distinet provision of
para. 5 he was to continue to possess such power after tl
contract was terminated. 1 can see nothing.

There can be no doubt that had the defendants before tlioy
gave notice declaring the contract to be cancelled, submitted o
arbitration the disputed question as to whether the vessel was
ready to load within the time limited, the arbitrator would hive
had jurisdiction to make an award finally decisive of such ques-
tion. Nor do I think such jurisdiction would have been affect d
had the defendants in requiring such arbitration avowed, tlat
in case the award was in their favour it was their intention to
declare the contract cancelled.

Even if the defendants in giving notice that they elected to
cancel the contract had gone further and stated therein that if
the plaintiffs disputed their claim that the vessel was not ready
to load within the time fixed by the contract they required such
dispute to be submitted to arbitration under the provisions of
para. 14 of the contract, I would have held that such notice
would not have sufficed to deprive the arbitrator of jurisdiction
to decide such dispute: because it would then be apparent that
the defendants did not intend by such notice to cancel the entire
contract including para. 18 unless and until an award had leen
first made deciding that the vessel was not ready to load by
August 31, 1919. Such an holding would, I think, be supported
by Woodall v. Pearl Ass’ce Co., [1919] 1 K.B. 593, 88 L.J.
(K.B.) 706.

But the defendants did not pursue any of the courses 1 lave
indicated were open to them. On the contrary, they gave the
notice I have already quoted declaring that they ‘‘hereby cancel
said charter party.”” By giving notice in these terms, the de-
fendants took the position that the entire contract was cancelled
and at an end. This position they have maintained down to the
present time. In their statement of defence, they plead as a
defence to this action that the contract was terminated hy the
notice given. That issue is one which I think an arbitrator, as-
suming to act under para. 14 would, under the circumstances.
have no power to determine by an award.

To decide the question raised by this issue, the arbitrator
admittedly must first satisfy himself as to whether the vessel was
ready to load by August 31, 1919. If he came to the conclusion
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that the vessel was not so ready it would necessarily follow that
the notice given by defendants was effectual to cancel the con-
tract. And since this arbitration clause forms a part of the
contraet, it must, as 1 have already said, stand or fall with the
contract. The result in such case would be that the only finding
the arbitrator could properly make would be that under the
facts as he found them he had no power to make an award
deciding the issues submitted to him. If I am right as to this it
follows, I think, that even if the arbitrator reached the con-
c¢lusion that the vessel was ready to load within the time named
he would still be without power to make a valid award decisive
of the question whether or not the contract was terminated,
hecause, in order to decide that question, he must have power to
maoke a valid award for or against either party.

Lt me go further and assume that the arbitrator came to the
conclusion that the ship was ready to load within the time fixed
by the contract, and, thereupon, made an award in favour of
the plaintiffs. That would not be such an award as is contem-
plated by the contract, because it is not an award that in any
action at law founded upon it would be finally decisive of the
question it professed to decide. For 1 entertain no doubt that in
any action brought upon such an award it would be open to the
defendants, by reason of the notice they had given, declaring
the contract cancelled, to dispute the jurisdiction of the arbi-
trator by proving if they could that as a matter of fact the ship
was not ready to load by August 31, 1919. For I take it to be
undoubted law that the award of an arbitrator may always be
impeached for want of jurisdiction just as may be the judg-
ment of an inferior Court.

For these reasons, I think the issue raised by para. 4 of the
defendants’ statement of defence is not one which an arbitrator
could determine by award under para. 14 of the charter party.

I will now proceed to discuss the authorities cited on the argu-
ment, I will first refer to the case of Jureidini v. National Brit-
ish, cte., Ins. Co., [1915] A.C. 499, 84 L.J. (K.B.) 640, 31 Times
LR. 132,

That was an action brought by the appellant against the re-
spondent to recover for the loss or damage to goods insured by
the respondent under two policies of insurance. Each of these
policies contained a number of conditions among which were the
following [1915] A.C. at p. 500:—

(ondition 12: ““If the claim be in any respect fraudulent or
if any false declaration be made or used in support thereof or if
any fraudulent means or devices are used by the insured or
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anyone acting on his behalf to obtain any benefit under ti
policy; or if the loss or damage be occasioned by the wilful &
or with the connivance of the insured . . . all benefit und »
this policy shall be forfeited.””

Condition 17: *‘If any difference arises as to the amount «f
any loss or damage such difference shall, independently of .|
other questions, be referred to the decision of an arbitrator to 1.
appointed in writing by the parties in difference, or if tliy
cannot agree upon a single arbitrator, to the decision of two s
interested persons as arbitrators of whom one shall be appoint .|
in writing by each of the parties within two calendar monils
after having been required to do so in writing by the other pariy,
. And it is hereby expressly stipulated and declared ti.ut
it shall be a condition precedent to any right of action or «iit
upon this policy that the award by such arbitrator, arbitratirs
or umpire of the amount of the loss or damage if disputed sl.ll
be first obtained.”’

On April 20, 1910, the stores of the appellant, and the goods
then in or upon them were destroyed by fire. The appellint
claimed against the respondents reimbursement in respect of tle
alleged value of the goods under the terms of the two policics,
The respondents disputed the value of the goods and a differcice
arose between the appellant and the respondents before action
as to the amount of the loss or damage sustained by the appellant,
Such difference was not referred to arbitration in accordance
with condition 17 of the policies before the appellant commen ed
his action against the respondents for the sums claimed under the
policies. Compliance with the condition precedent referred to
in condition 17 in reference to arbitration was never expressly
waived by the respondents.

The action was tried before Darling, J., with a special jury,
The plaintiffs recovered the sum of £543 2s, upon the two policies.
The Court of Appeal, Vaughan Williams, Farwell and Kenucdy,
L.JJ., set aside the judgment founded on this verdict, und
entered judgment for the defendants, with costs. From this lat-
ter judgment, an appeal was taken to the House of Lords. Vis-
count Haldane, L.C., in giving judgment read conditions XII
and XVII, and proceeded as follows: [1915] A.C. at p. 504:—
““Now . ... what happened was this: There was a loss occa-
sioned by fire at Port Limon ; the appellants made a claim under
the policy, and the respondents took up the ground that the loss
was caused by the felonious acts of the appellants. They charged
arson, and they said that the claim was a fraudulent claim.
That was obviously a case, which, if made out, went to the very
root of the matter, because clause 12 of the policy which I have
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: read says that if the claim was fraudulent, or the damage was ~ N.B.
this occasioned by any wilful act, then all benefit under the policy is Am! Div.
Lac, to be forfeited ; and that attitude is again formally taken up by
e the respondents, because when the action on which this appeal Cox “Towrna
) arises was brought by the appellant, the respondents, in their  LIN®
Bt of defence, took this ground, that they maintained that the appel- Dvn‘;m.n
of ull Jants were not entitled to claim under the policy.”’ & Co.
to be e then referred to Scott v. Avery (1856), 5 H.L.C. 811, 10
they E.R. 1121, 25 LJ. (Ex.) 308, and proceeded at pp. 505-6:—
[ “That was in effect a decision upon the demurrer. But the
tint.d prosent case, as I have already pointed out, is different; there
paihs lias been in the proceedings throughout a repudiation on the
parLy. part of the respondents of their liability based upon charges of
L that fraud and arson, the effect of which, if they are right, is that all
F i benefit under the policy is forfeited. But one of the benefits is
rators the right to go to arbitration under this contract, and to establish
shall your claim in a way which may, to some people, seem preferable
to proceeding in the Courts; and accordingly that is one of the
goods things which the appellants have according to the respondents,
ellant forfeited with every other benefit under the contract. Now. . . .
of the speaking for myself, when there is a repudiation which goes to
Mieics. the substance of the whole contract I do not see how the person
prcnos setting up that repudiation can be entitled to insist on a subor-
action dinate term of the contract still being enforced. ... And the
ellnt. Jearned Judge gave judgment, not that the case should go to
rdance arbitration, but for £3,000; and I think that was probably right,
renced the arbitration clause having gone with the repudiation. The
ler the respondents appealed to the Court of Appeal on two grounds—
red to first, that the arbitration clause was a bar to the action, and
ressly secondly, for a new trial on the ground that the verdiet was
, against the weight of evidence, and also on the ground that there
| jury. was further evidence which ought to be taken into account. . . .
olicies. The Court of Appeal has never disposed of the motion for a new
nuedy, trial on either of the grounds which I have indicated ; it has only
t, .:ud disposed of the case on the footing that the arbitration clause is a
his lat- bar, 4 conclusion which, for the reasons I have already assigned,
Vis- I am unable to concur in, I am therefore of the opinion that the
’f XII judgment of the Court below must be reversed, and that this
504:— case should go back to be disposed of by the Court of Appeal on
B 000k the motion for a new trial.”’
- under Lord Dunedin [1915] A.C. at pp. 506-7:—*‘I concur,
he _I“;’ I think it is perfectly clear that that article necessarily refers to
harg an existing difference, not an historical difference; and it seems
claim, to me that, when the attitude was taken up by these parties which

’f l‘\;?; was taken up in the letters which have been read to us which the
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Lord Chancellor has referred to in England—that they repudi-
ated the claim altogether, and said that there was no liability
under the policy—that necessarily cut out the effect of clause 17
as creating a condition precedent to all forms of action. |,
therefore, concur in the motion which has been made by my
noble and learned friend on the woolsack.””

Lord Atkinson at pp. 507-8:—*‘I concur on this short ground.
1 think that article 17 refers to existing disputes and differenc s
about the amount of loss sustained, and in a contract such s
this I do not think that article has any application whatever
when the persons to indemnify say : ‘You yourself brought about
the destruction of the goods which were insured for the loss of
which you claim to be indemnified, and we rely upon an article
which provides that in that state of circumstances all benciit
under the policy is forfeited. I, therefore, think that the order
should be made which has already been suggested by my nolle
and learned friend on the woolsack.””

Lord Parker, of Waddingtons— ‘I concur.”’

Lord Parmoor:—*‘I concur. The respondents raised an issue
upon which, if they had sneceeded the appellant would have
forfeited all benefit under the policy, including the benefit that
would have been derived under clause 17 of the policy. At the
same time I should like to express my opinion that no differcnce
had arisen as regards matters which could come for decision
under clause 17, and that quently the cl had no appli-
cation.”’

Before leaving the case, I think it well to point out that it was
not claimed there that the contract of insurance was void through
fraud in its inception; that, in other words, there never was a
valid contract. There, as in the case before us, it was conceded
that there was a perfectly good contract, which, in the Jureidini
case, continued in force down, at least, to the making of the
alleged fraudulent claim, just as, in the case before us, the
charter party continued in force down at least, until the defend-
ant wrote his letter declaring the same cancelled. And in view
of what is said in at least one of the cases to which I will refer,
I wish further to call attention to the fact, that in the Jurcidini
case, supra, the defendants claimed the policy became void by
reason of condition XII therein contained. It is important, I
think, to bear that in mind in considering the language and cffect
of the other authorities to which I will refer.

The next case cited on behalf of the plaintiffs is that of The
Municipal C. il of Joh burg v. D. Stewart & Co., Ltd,

[1909] Sess. Cas. (H.L.) 53. In that case a contract had heen
entered into between the municipal council in South Africa,
plaintiffs, and a firm of contractors in Scotland, defendants, to

68 1

be in
taine
p“.\v'!
juris
an a1
a cor
contr
ning
and
cont!
havi
abili
the
Of IA
upor
the
cour
whi
brea
trat
clau
Lo
Dun
trea
men
ques
vest
pro
top
repi
ap
four
diat



.L.R.

pudi-
bility
ise 17
L
y my

round,
rences
ich us
atever
-about
loss of
article
benelit
» order
r noble

n issue
d have
fit that
At the
ference
lecision
) appli-

t it was
through
r was a
onceded
ureidini
r of the
us, the
defend-
in view
ill refer,
ureidini
void by
yrtant, |
nd cffect

t of The
Jo., Ltd,
had been
L Africa,
dants, to

68 D.LR.] DominioN Law ReporTs.

be implemented by the latter in South Africa. The contract con-
tained this clause: ‘“This contract shall be deemed for all pur-
poses an English contract, enforceable in and subject to the
jurisdiction of the English Courts.” The contract also contained
an arbitration clause, although arbitration was not in terms made
a condition precedent to the right to sue. Subsequently, a second
contract was entered into between the parties, known as a run-
ning contract, which, likewise, contained an arbitration clause;
and shortly after a third contract was entered into. These three
contracts, in effect, constituted one contract. The defendants
having failed to carry out their contract and admitted their in-
ability to do so, action was brought in the Scottish Courts by
the municipal council and the case was remitted to the House
of Lords for advice as to what the English law was in its bearing
upon several questions that arose—among others, the effect of
the arbitration clause referred to. The Lord Chancellor in the
course of his judgment says at p. 54: ‘‘If the course of action
which is established, be, that there has been a repudiation or a
breaking of contract, in the sense that the contract has been frus-
trated by the breach, then it would not be within the arbitration
clauses in either of these contracts.”” Lord James of Hereford,
Lord Atkinson and Lord Corell all concurred. Lord Shaw of
Dunfermline, in the course of his judgment, says at p. 56: “‘I
treat this case as a case of total repudiation upon the aver-
ments, and I demur to the argument that it is possible in a
question as to proof of these clear and relevant averments to in-
vestigate the averments upon the other side. You must take
pro veritate, the pursuers’ averments in a question of admission
to probation. As these averments stand, this contract was wholly
repudiated. It does not appear to me to be sound law to permit
a person to repudiate a contract, and thereupon specifically to
found upon a term in that contract which he has thus repu-
diated.”’

On behalf of the defendants, Stebbing v. Liverpool and London
and Globe Ims. Co., [1917] 2 K.B. 433, 86 L.J. (K.B.) 1155,
was cited and velied upon. In that case, the appellant made to
the respondent, an insurance company, a proposal for insurance
against loss by burglary, which proposal contained a declaration
by the applicant that his statements in the proposal were true,
and an agreement that the proposal should be the basis of the
contract. One of the conditions was that if a false declaration
was made in support of a claim, all benefits under the policy
should be forfeited. The policy also provided that all differ-
ences arising out of the policy should be referred to the decision
of an arbitrator, The appellant made a claim under the policy
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in respect of an alleged loss by burglary and the respondent
required that it should be referred to arbitration. Viscout
Reading, C.J., after stating the facts, proceeded (as reported
86 L.J. (K.B.) at p. 1158) : ‘I think the real question is wheth.r
the truth or untruth of the answers in the policy is a ‘differen e
arising out of the policy.” If the effect of the company’s conte-
tion was that the policy was avoided, and if that was the true
way of expressing their contention, and their object was to avoid
the policy, I think there would be very great force in the argu-
ment of counsel for the applicant.”” He then proceeded to point
out that the defendants instead of repudiating the policy, wore
really relying upon this provision not to show that it was voud,
but to show they were not liable under it.

Ridley, J., says at p. 1160: ‘I agree with my Lord in tle
answers to both questions. There may be cases in which on the
ground of fraud the underwriters attack the policy and say tlat
the policy is void. That would, for instance, be so if the insur.d
were to set up the case that there had been a burglary, and tlat
he had had the goods, which had been stolen or destroyed, wiin
he had had nothing of the so't. In such a case the result of
proving a false statement by t e insured is to avoid the poliy,
There is, however, a great distiuction between that case and 1he
present one, when it is made a preliminary to the policy of insur-
ance that certain questions should be answered on the propo-l
form, and that the answers are to be taken as the basis of (e
contract to he made between the insured and the company. In
such a case as that, where the underwriters seek to say that tle
answers made to the questions are untrue, so that the contract
gives them the right to say that they are not liable, they do not
avoid the contract, but set up, as between themselves and ihe
insured, a term of the contract which absolves them from the lia-
bility of paying. That, I think, is a different position, and it
seems to me that, although in the first case that 1 was puttiny. it
would not be a part of the policy on which they came before the
arbitrator, and therefore the arbitration clause would not apply,
in the other case it does—it is still in existence, although hy one
of its conditions it is set up by the underwriters that they are
not liable. They are still affirming the contract under which the
arbitration takes place. I, therefore, agree with my Lord, and
think that the first question mnst be answered in the affirmative,
As to the eocond question, I say nothing. I quite agree with
what my Lord has said.

Avory, J.:—‘I agree with regard to the answers to hoth
questions.’’

Viscount Reading, C.J.:—‘I wish to refer to the case of
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Anderson v. Fitzgerald (1853), 4 H.L. Cas. 484, 10 E.R. 551, 17 N.B.

\od in Jur, 995, which was cited to us, and to say that it is important Anp._m'.
thox to observe in that case that the term of the policy was that if the - __
wen e questions were not accurately answered, the policy should be Cox Towing
aton. void. The term there was that the contract was void at once, L:;“"

not, as in this case, merely that it formed the basis of the con- pyxprELn
tract between the parties. The costs, of course, will be dealt & Co.
with by the arbitrator in the usual way.””

In the case before us, there can be no question that the
defendants’ contention was and is, that the charter party was
cancelled and put an end to by their letter to the plaintiffs
declaring same cancelled. And it will be observed further, that
in the case cited, the defendants themselves insisted upon arbi-
tration under the contract,

w that There remains one more case cited by the defendants, Woodall
asured v. Pearl Ass’ce Co., [1919] 1 K.B. 593, 88 L.J. (K.B.) 706. This
d that was the case of an insurance policy against accident. Condition
eleven provided: ‘‘If any question shall arise touching this
policy or the liability of the company thereunder or the extent
or nature of such liability or otherwise howsoever in connection
herewith, then the assured and all persons claiming through the
assured may refer and shall be bound if the company shall so
require to refer the same to arbitration by one arbitrator to be
agreed on, or, in default of agreement by two arbitrators and
their umpire under the Arbitration Act, 1889, who alone shall
deal with all questions including costs, or if the claimant resides
in Scotland then under Arbitration (Scotland) Aect, 1894, and
no person shall be entitled to bring or to maintain any action or
proceeding on this policy except for the sum awarded under such
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and it The assured, while passing through a lock, accidentally fell
iting, it into the canal and was drowned. The defendants insisted as a

Toss the defence upon condition 11 which I have quoted, and claimed that
b apply, the plaintiff had misstated the nature of his occupation in his
by one application for the policy, and that by the terms of the policy
. such misstatement, ipso facto, rendered the policy null and void.
It appears that in the negotiations which took place prior to the
action, Mr. Clark, the solicitor representing the defendants, in-
sisted upon arbitration under condition 11. The plaintiff, on
the other hand, claimed that the defendants by letter of February
18, 1918, and by their defence, contended that the policy was
to both null and void and had repudiated the contract therein contained,
and the defendants were estopped from relying upon condition
11 as a defence to the action. Shearman, J., before whom the
case was tried, held that the assured had not misstated the
10—68 p.L.R,
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nature of his occupation, and that he had not altered his occup.

tion since the date of the policy. He held further, on the groun!
that he was bound by the decision in Jureidini’s case, supri,
that an award under arbitration was not a condition precedent 1
bringing an action. The defendants appealed. Bankes, L.I,
having stated the facts, proceeded (as reported in 88 L.J. (K.l

at p. T11): ““The next question which arises is as to wheth
the learned Judge was correet in his view that the case wus
governed by Jureidini’s case. I am not able to agree with i,
view which he took on that point. This part of the case, in 11,
opinion, turns entirely upon what is the true view of the attitud.
of the company, taken up by their representative, Mr. Clarl,
before the action was commenced. In considering this part of
the case, 1 think it very necessary to draw a clear and sharp
distinetion between two separate classes of cases. There is tie
class where an insurance company is repudiating a contract,
in the sense that it is disputing the existence of any binding
contract at all. That is one class of case, and that was Jureidin: '
case, The other class of case is where an insurance company is
repudiating any liability under a contract, but is accepting 1.
existence of the contract as a binding contract. This is the
second class of case, and that is the class of which an instan
may be found in the case to which we have been referred in tl¢
Divisional Court, of Stebbing v. Liverpool and London and Glo):
Ins. Co.”” The Judge then goes on to point out that Mr. Clark,
having insisted upon arbitration under the contract, could not
be held to repudiate it in a sense that the contract was repui-
ated in Jureidini’s case. He then goes on to say (88 L.J. (K.I}.)
at p. 712): “‘“The next question is,—How, under those eircum-
stances, is the case affected by the two decisions to which our
attention has been so closely drawn? The one is Jureidin''s
case, which I think is a very good illustration of the first of il
two classes of cases to which I have referred, and which, I think,
indicates the position of the parties where the existence of any
binding contract is repudiated. The other is Stebbing’s case,
and is a very good illustration of the other class of case, where
it is a question of repudiating liability but not repudiating the
existence of a contract. In Jureidini’s case it is material to note
what the policy provided in reference to arbitration and in
reference to any misdescription rendering the policy void. Cluuse
12 referred to a number of matters, one of which was the case
of a false declaration having been made and used in support of
the claim, and it provided that, in the event of the happening of
any of those matters, all benefit under the policy should be for-
feited. The arbitration clause was one which provided for arbi-
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tration as to the amount of loss or damage and was confined to

the ascertaining of the amount of loss or damage if the dispute

between the parties was as to loss or damage only. What

happened there was that the insurance company claimed that

the policy had been forfeited. There was no dispute as to the

liability. They claimed boldly that the policy had been forfeited,

and that there was consequently no existing binding contract

hetween the parties. Those being the circumstances, the matter

proceeded, and the insurance company set up that the plaintiff

had no right of action. That was the question which had to be

decided, and which was ultimately decided in the House of Lords.

The opinions of the Law Lords do not, I think, proceed upon

quite the same grounds, but in every case the fact is made per-

fectly plain that the decision proceeds upon the ground that the

dispute between the parties was not a matter which came within
the arbitration clause at all, but that the position of the insurance

company had been the position of a person who was repudiating
his contract in the fullest sense and asserting that the policy
had been forfeited.”’

Warrington, L.J., said (88 L.J. (K.B.) at p. 714) :—*“When
one of the parties concerned—as in this case—insists upon the
arbitration clause, then it seems to me quite plain that arbitra-
tion is not a mere matter of procedure, but that the proceeding
to arbitration is essential to a right of action in the assured. If
that is the true construction, there then arises a further question:
Is this a case in which the defendants have elected to avoid the
contract altogether with everything contained in it, so as to
preclude them from insisting upon the arbitration clause? That
depends very much on the true inference to be drawn from the
statement made by Mr. Clark, who represented the defendants
at an interview which he had with the plaintiff’s country solie-
itor, did he repudiate the contract altogether, or did he merely
deny that the company were liable to pay the assured, but at the
same time, with that denial, insist on the other term of the
contract, namely, the right to have their differences settled by
arbitration? When one looks at Mr. Clark’s evidence, which was
accepted by the Judge, I think the proper inference to be drawn
from that is that he took the latter course; that he never did
anything to repudiate the contract as a whole; that all that he
did was to insist that there was not in fact any liability on the
part of the insurance company, at the same time—as he put it in
his evidence—insisting that in any event the question would have
to be referred to arbitration.’’

Duke, L.J. says ((88 L.J. (K.B.) at p. 715) :—*‘The judgment
below in this case proceeded upon the view that there had been
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a repudiation of the contract by the defendants. If I agreed in

that view, I should agree in the conclusion which follows from it.
Accepting Mr. Clark’s evidence, as the learned Judge aceepted
it, I do not see my way to arrive at any other view than that th
course which Mr. Clark took was to insist that the matter be
tween the plaintiff and the defendants was a matter which mus:
at all events be decided by means of an arbitration, with tl
further declaration that the plaintiff would be shewn to hav.
no claim under the policy by reason that the policy was avoide
upon grounds arising upon the terms of the policy itself.”

With reference to this case, I would make this observation. |
seems very clear that the defendant, while insisting, from th:
outset, upon the arbitration clause contained in the contract
could not be rightfully said to be repudiating the contract.

It remains only to consider the question of damages. The triul
Judge lays down, I think, correctly, the proper principle to |
pursued in assessing damages. He first takes the amount whicl
the plaintiff would have earned under the contract had the san«
been complied with, and then estimates the time it would have
taken to earn that amount. Next, he takes the amount whicl
the schooner earned during such estimated time, deducts tht
from the earnings that would have acerued, had the contra
been carried out, and arrives at the balance of $1,931.90. Thut
far I agree with him, subject to what I shall say in a moment
But to that amount he adds $200 a day, the rate fixed by i
charter party for demurrage, for 10 days, that is to say from
September 5, 1919, on which day the vessel was for the first tine
at her wharf ready to load, until September 15, when she con
menced loading the cargo of laths which she carried to Now
York. I fail to understand how this $2,000 should be allowed, i1
compliance with the principle which the Judge has declared |
intended to follow in estimating the damages. Had there bheon
no demurrage, the vessel would have earned just that much more
which would have had to be deducted from her estimated earn
ings under the charter party, and the resultant damage woul/l
have been by so much less than it was, On the other hand, .l
the vessel not been able to obtain a new charter party for a
longer period, say 1 or 2 months, then her earnings would have
been that much less than they were, and the Jamage, consequei-
ly, that much greater than the Judge has estimated it at. |
think, therefore, that the damages should be reduced to $1,931.00.
At the same time, I confess that I have had very grave doulits
whether the Judge has not erred in reaching the conclusion -
especially as against a wrong-doer, which the defendant was in
breaking the contract—that it would have taken so much tine
as the Judge has estimated to earn the freight under the charter
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party. He has allowed nothing for a return freight, but as the
matter was one peculiarly for him, I have come to the conclu-
sion that his judgment in that matter should not be interfered
with, save in so far as I have mentioned, is necessary to make his
computation agree with the principle upon which he acted.

The defendant should pay the costs here and in the Court
helow,

Appeal allowed.

RE OOMPANIES WINDING UP ORDINANCE.
RE STROME MILLING AND GRAIN Co.
Alberta Supreme Court, Tweedie, J. August 16, 1982,

lxum\n (’II—X65)—AP‘PLI(‘ATION—('UHPAY\IFS WINDING UP ORDINANCE
W.T. Orp. 1903 cH. 13—PROPER METHOD OF BRINGING MATTER
lzmn: CourT—CONSOLIDATED RULES 1914, RuLe 446—CoNsTRUC-

TION,

An application to the Court under sec. 22 of the Companies
Winding Up Ordinance N.W.T. Ord. 1903, ch. 13, for an order set-
ting aside an order of the Master in Chambers allowing a liquid-
ator a certain sum in compensation for his services, is a proceed-
ing within the meaning of Rule 446 of the Consolidated Rules,
1914, and not being within the class authorised to be commenced
by statement of claim or originating summons should be by way
of petition, and unless leave is obtained upon the first application
to make further application, each application must be by petition,

ArrricatioN in Chambers under sec. 22 of the Companies
Winding Up Ordinance made pursuant to a notice of motion on
hehalf of a shareholder and director of a company, for an order
sctting aside an order of the Master in Chambers, allowing the
lignidator a certain sum as compensation for his services.

(. B. 0’Connor, K.C., for the applicant.

Frank Ford, K.C., contra.

Tweenik, J.:—The Strome Milling and Grain Co., Ltd., was
incorporated under the laws of the Provinee of Alberta and for
the purpose of amalgamating with another company was being
voluntarily wound up under the Companies Winding Up Or-
dinance N.W.T. Ord., 1903, ch. 13. During the process of wind-
ing up, the liquidator made an application before Mr. Justice
(now Chief Justice) Scott, ex parte, for an order directing ‘‘that
all the powers conferred upon the Court by the Companies Wind-
ing Up Ordinance, 1903, be referred and delegated to the Master
in Chambers at Edmonton,’’ which order was granted on March
20,1919, Pursuant to this order, the Master in Chambers dis-
posed of a large number of applications and made many orders,
and amongst others, upon separate applications on June 16, 1920,
one discharging the liquidator and the other passing the accounts
of the liquidator and fixing his remuneration at $5,000.

Solicitors for M. J. O’Brien served the liquidator with notice
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of application to be made on January 16, 1922, at 10 o’clock, on
behalf of M. J. O’Brien, whom it appears from the order sough!
to be set aside, was president and director, and although it doe-
not appear, no doubt a ‘‘member’’ of the Strome Milling Co., to
set aside the order of the Master fixing the compensation of the
liquidator. They also served the liquidator with notice of motion
returnable on February 13, 1922, for an order setting aside th
order of Mr. Justice (now Chief Justice) Scott, above referre!
to, on the grounds (1) ‘‘That no winding up order had been
made. (2) That no sufficient resolution of the winding up of the
company had been passed, and (3) That the Master in Chambers
is not a Judge of the Supreme Court of Alberta as defined by tl:
said Act.”” This application was allowed to stand until the ap
plication dealing with the Master’s order was disposed of.

Apart from the merits of the application, the first question
to be decided is as to whether or not the application is properl
before the Court on a notice of motion, Section 22 of the Wind
ing Up Ordinance provides: ‘‘The liquidators or any member o
the Company may apply to the Court to determine any question
arising in the matter of the winding up; or to exercise all or an
of the powers following,”’ of which there are 16 express powes
set forth in the various sub-sections applicable as the case mu)
be to companies which are being compulsorily or voluntaril,
wound up.

Various other sections of the ordinance direct that the Court
shall make an order at the instance of a ‘‘member’’ of the con
pany, or the liquidator. Some of the sections, including some of
sub-sections of 22 direct how the application shall be mad.,
usually by summons or originating summons, in which case, that
is the procedure to be followed. Section 22, however, does 1ot
say how the application ‘‘to determine any question arising in
the matter of the winding up'’ is to be made, What then is 1
procedure to be followed? Sections 29 to 33 inclusive of the At
(1903), ch. 13), relate to ‘‘Matters of Practice.”” There is 1o
method for making the application provided in these sections.
Section 29 provides the method by which an application for 1!
winding up of a company may be made, namely by originating
summons. Section 30 provides for an application by any con-
tributory for a stay of proceedings in the winding up after a
winding up order has been made, such application to be made
by summons. Section 31 provides:—'‘The rules of procedure
for the time being as to amendments of pleadings and procecd-
ings in the Court shall, as far as practicable, apply to all pleal-
ings and proceedings under this ordinance; and any Court he-
fore whom such proceedings are being carried on shall have /1l
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, On power and authority to apply the appropriate . ules as to amend- Alta.
aght ments to the proceedings so pending; and no pleading or pro- an

doe~ ceeding shall be void by reason of any irregularity or default s_(“
by 10 which ean or may be amended or disregarded under the rules Re
! the and practice of the Court.”’ (:I‘::I‘:;;':
tion This seetion cannot apply in this case. This is a voluntary Up
+ the winding up and the exercises of the powers under this section OmpINANCE.
wred are confined to ‘‘the Court before whom such proceedings are ., 00

been heing carried on.”’ Furthermore, this is not a question of
f the “‘amendment of a proceeding,”” but a question as to whether or
1bers not the proceeding in Court has been properly instituted. See-
y the tion 32 provides that ‘‘all books, accounts and documents of the
B ap company . . . . shall , ... be primd facie evidence of the . . . .

matters , . . . recorded therein,”” while section 33 provides for
stion the procedure to be followed in swearing affidavits, making de-
perly clarations or affirming in any proceeding when required. Sec-
Vind tion 39 provides that ‘‘The Supreme Court, or any three of the
)er of Judges thereof may, from time to time make and frame and set-
wtion tle the forms, rules and regulations to be followed and observed
P any in proceedings under this Ordinance . . . ."" No such rules or

PWETS regulations have been made. Sub-section 2 thereof is as follows:

| ma) “Until such forms, rules and regulations are so approved, and
tarily subject to any which may be approved the practice under this

ordinance shall, in cases not hereinbefore provided for, be the
Court same, as nearly as may be, as under the Winding-Up Act and the
con rules of the said Court made thereunder or applicable thereto.”’

me of The practice under the Winding-Up Aect R.8S.C. 1906, ch. 144,
made, in so far as it relates to proceedings in Court has to do with pro-
, that ceedings prior to the granting of the winding up order, and
s not after. The former are commenced by way of petition and do not
ng in apply, as this is not an application for a winding up order, and
is the even if it were, the procedure is set forth in the Winding Up
e Act Ordinance and is by way of originating summons,—under pres-
is no ent rules by originating notice.
stions, Seetions 107 to 133 of the Winding-Up Act relate to procedure
or | to be followed in the winding up proceedings, but all the regula-
nating tions set out in these sections relate to proceedings after the
y eon- winding up order has been made, that is, when the winding up
fter a is a proceeding in Court. For example, sec. 108 provides: ‘‘The
made proceedings under a winding up order shall be carried on as
sedure nearly as may be in the same manner as an ordinary suit, action
ocerd- or proceeding within the jurisdiction of the Court.”” The rules
plead- of Cert would become applicable because there would be al-
irt he- ready a proceeding in Court.
ve full If a winding up order has been made under the ordinance
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pursuant to which this company was being wound up it wou'!
not be necessary to invoke the assistance of the Winding-Up A ¢
R.8.C. 1906, ch. 144, as sec. 29 of the Winding Up Ordinan
1903, ch. 13, as already pointed out, provides that after an ord r
for the winding up of the company has been made, ‘‘the matt. r
shall proceed as a cause in Court and be subject, except whero
inconsistent herewith, to all the rules applicable to ordinar,
causes.”” Here, however, no winding up order was made, it |-
ing a purely voluntary proceeding, so the general rules of Cout
do not apply by reason of this section, so as to enable the pi .
ceedings to be carried on as nearly as may be in the same mani . r
as an ordinary suit, action or proceeding. Section 134 of the At
R.8.C. 1906, ch. 144, empowers ‘‘a majority of the Judges of (!«
Court, of which the Chief Justice shall be one’’ to make rul:s
and regulations to be followed in proceedings under the A1
Pursuant to this section ‘‘ Rules and regulations under the Wiy -
ing-Up Aect,”’” C.R. 855-921 were made, but there does not sc.m
to be any rule dealing directly with this point.

Rule 44, C.R. 898 is as follows: ‘‘Any application to a Judge
for any purpose under the winding up order shall be made 10
him in Chambers unless the Court or Judge in the particulr
matter otherwise direct. All such applications in Chambirs
shall, unless the case be a proper one for an ex-parte order, |
made upon notice or appointment of the Judge i writing;
the Court or a Judge may require any application to be made
upon petition. An order shall be drawn up in every case unls
otherwise directed.’”” This rule, however, is applicable only alicr
the winding up order has been made by the Court, that is aler
it becomes a proceeding in Court, and so cannot apply in this cuse
as no winding up order has been made and there is no proc.-
ing before the Court.

Rule 61, C.R. 915, provides for the use of forms in use in Iz
land, under winding up proceedings, with necessary variations.

Rule 67, C.R. 921, provides: ‘‘The general practice of the
Court including the course of proceeding and practice in Judges
Chambers shall in cases not provided for by the said Act and
amendments thereto or these rules and so far as the same arc p-
plicable and not inconsistent with the said Aet or these rules
apply to all proceedings for winding up a company.”’

Does this rule mean that the rules governing practice and ro-
cedure which are applicable in proceedings which are in (ourt
shall apply to proceedings which are not in Court, for the jur-
pose of bringing them before the Court. In other words, sl a
proceeding not in Court be brought before it in the mann:~ in
which interlocutory applications in proceedings before the « curt
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are made. In my opinion, the rule does not mean this and the
watter ean not be so brought to the attention of the Court. These
rules were framed having in mind a proceeding in Court com-
menced by petition upon which the winding up order would be
made, It simply means that once winding up proceedings have
been instituted in Court if no provision is made in the Winding-
Up Act or rules promulgated thereunder directing the practice
and procedure to be followed, then the Rules of Court shall
apply.

There is nothing in the Winding Up Ordinance, the Winding-
Up Act or the rules made thereunder which direet how such an
application as the one in question is to be made,

Is there then any provision in the Consolidated Rules of the
Supreme Court, 1914, as amended, directing how it shall be made
other than by the commencement of a proceeding?

Rule 206 provides that: ‘‘ Where an application is authorised
to be made to the Court or Judge in any action or proceeding,
such application shall be made by motion.”’

Rule 208 provides: ‘‘Where by any statute or ordinance any
application is authorised to be made by summons, such applica-
tion may be made by notice of motion.

Does rule 206 authorise that any application authorised by
statute where no particular procedure as suggested in Rule 208
shall be made by motion? 1 think not. The application under
that rule is limited to any ‘‘action or proceeding.”’ *‘Proceed-
ing’" is not defined in the interpretation clause of the Consolidat-
ed Rules of Court, 1914, nor in the Judicature Ordinance (Con.
Ord. NNW.T,, 1898, ch. 21, repealed 1919, (Alta.) ch. 3) nor in
the Supreme Court Act, 1907 (Alta.) ch. 3. The word *‘proceed-
ing’’ here, in my opinion, must be taken to mean a proceeding in
Court and is not applicable to the voluntary winding up of a
company under the Winding Up Ordinance.

In the case of Caughell v. Brower (1897), 17 P.R. (Ont.) 438,
it was held that the word ‘‘ proceeding’’ under a rule which gave
the plaintiff a right to security for costs if the Court was satisfied
that the plaintiff brought ‘‘a former action or proceeding for
the same cause’’ meant proceeding in Court and did not apply
to proceedings by way of voluntary submission to arbitration
under the Arbitration Act in force in that Province (Ontario),
which the defendant contended was a proceeding within the
meaning of the rule,

I think that ‘‘proceeding’’ here has the same meaning that it
has in C.R. 446 (1914), Consolidated Rules), which authorises
“all proceedings not authorised to he commenced by statement
of claim or originating notice shall be commenced by petition.”’
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There ‘‘proceeding’’ clearly means proceeding in Court and 11,
limitation of ‘‘proceeding’’ by the words ‘‘in Court”” would i,
Rule 206 as in this rule be mere surplusage.

As to applications to Court when authorised by statute whe
no particular form is preséribed, the -Annual Practice, 1922, ;.
893, 0. 52, n. 3, says: ‘‘Where a statute provides for an appli
tion to the Court without specifying the form in which it is to 1o
made such application may usually be made by originating 1.
tion,”’ citing Re Meister Lucius and Bruning, [1914] W.N. 300,
31 Times L.R. 28, in support thereof. This case was decided n
the ground that of all proceedings which were available, includ-
ing petitions and originating notices that the latter was the least
cumbersome and most appropriate to summarily dispose of i
matter, Warrington, J., said; ‘‘There was no question abou it
that the Court could be, and frequently was, approached by
originating motion.”’ The originating motion was an originating
process which corresponds to our originating notice and as such
the proceedings under the English rules could be properly com
menced in that way (Annual Practice, 1922, 0. 1, R. 2; 0. 5, I,
9 (e). The latter sub-rule provides for the procedure to he fol-
lowed where the commencement is by notice of motion. The -
plication was considered a commencement of proceeding. e
copy of the notice was filed, entered in the cause book and assici-
ed to a particular Judge. ‘‘This constitutes the commencem it
of the proceedings.”’ Annual Practice, 1922, p. 893, under note
Practice, Re Abbott’s Trade Mark (1904), 48 Sol. Jo. 351.

Where under the Companies Consolidated Act, 1908, an up-
plication to the Court for relief for non-compliance with the
section requiring a contract in writing for the issue of shares
other than for cash to be filed, and the application is authoriwd
by the Act to be made ‘‘by motion,”” it will be commenced hy
notice of motion; Annual Practice, 1922, p. 891; (note under
Applications under Companies Act), Re Concessions Acquisi-
tions Syndicate Ltd. (1898), 68 L.J. (Ch.) 49, 79 L.T. 666, or
by originating summons; Re Whitefriars Financial Co., [18]
1 Ch. 184, These cases indicate that where there is no procoed-
ing in Court and an application is authorised to be made to the
Court ‘‘by motion’’ such application is a proceeding in Cour! to
be commenced in a manner in which proceedings may be com-
menced under the Rules of Court.

Warrington, J. in Re Meister, [1914] W.N. at 390 says: 'In
the common law Courts before the passing of the Judicature Act,
the only mode by which the Courts was approached otherwise
than by the issue of a writ was by a motion.”” The matter then
under consideration, however, was brought before the Cour: on
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“an originating motion’’, a method by which proceedings might
be commenced. It would seem then that where an application
is authorized under a statute, to be made to the Court and no
specific method for the making of such application is provided
and no Rule of Court or of practice or procedure is applicable
such application must be deemed to be a proceeding and as such
should be ecommenced in the manner authorised under our Rules
of Court. An application to the Court under sec, 22 of the Wind-
ing Up Ordinance is a proceeding within the meaning of Rule
446, and should be commenced by one of the methods authorised
thereunder.,

Rule (C.R.) 446 above referred to provides: ‘‘All proceedings
not authorised to be commenced by statement of elaim or origin-
ating notice shall be commenced by petition.”’

Commencement of proceedings by statement of claim is con-
fined to actions which is ineluded in the term ‘‘cause’’ defined in
see. 2 (1) of the Judicature Ordinance as follows: ‘‘Cause in-
cludes any action, suit or other original proceeding between a
plaintiff and a defendant.”” This procedure is not applicable
under see. 22 of the ordinance, Commencement by way of origin-
ating notice is limited to certain proceedings set forth in Rules
(("R.) 429, 432 and 433, of which an application such as this is
not one, The only way then in which the Court may be ap-
proached in such an application is by way of petition. This ap-
plication should be made to the Court by petition (sec. 22) and
may be heard at any time by any Judge of the Court, whether
sitting in Chambers or in Court, as provided for in sub-sec. 2 of
sec. 1 of the Ordinance.

In voluntary winding up proceedings in England, under the
Companies (Consolidated) Act, 1908, (Imp.) ch. 69, applications
to the Court to determine any question arising in the winding up
are now made, pursuant to the Companies Winding Up Rules
(1909), by originating summons; (Palmer’s Company Precedents,
Winding Up, 12 ed., vol. 2, pp. 838, 840, et seq.), and in order
to avoid the expense and necessity of taking out an originating
summons every time an application is to be made to the Court,
the practice is to apply on the return of the first summons for
an order giving liberty to apply to the Court to determine any
question arising in the winding up, and thereafter the applica-
tion can be made by ordinary summons.

In regard to applications to the Court in a voluntary winding
up prior to the Companies Winding Up Rules, Palmer says:
“The application was formerly made sometimes by petition,
sometimes by motion.”” There is no doubt that he uses the word
“motion’” in the sense of an originating motion, applicable to
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the eommencement of proceedings, as there is nothing in tie
cases cited to indicate otherwise, and the cases examined sh.w
such to be the case. (
1 think that it is quite clear that under the English pract e
each application to the Court under sec. 193 of the Compau s o—
(Consolidated) Aect, 1908, (which is similar to see. 22 of ile '
Winding Up Ordinance) authorising the liquidator or any « u.
tributory or creditor to apply to the Court to determine .y
question arising in the winding up, ‘‘is an original proceeding o
and as such must be commenced by originating summons uncss o
leave to make further application upon the return of the fivst tre
summons has been obtained. .
I think that the same is true in the case of a voluntary winding pa
up under the Winding Up Ordinance, and that unless leav. is
obtained upon the first application to make further application,
each application must be by petition. I think that it would he Ari
wise for the liquidator when appointed to file a petition asking an act
the leave of the Court on behalf of h:mself and any member of versed
the company, they being the two who have the right to ajply The
under see. 22, to apply to the Court to determine any quesiion bonne
arising in the winding up or any of the particular matters re. Dat
ferred to in any of the subsections thereunder. If this is 1ot cham!
done then such leave should be obtained at the time of the first (Caisse
application, whether such application be made by the liquidator Janua
ora ber of the pany, in order to avoid the inconvenicice univer
of proceeding unnecessarily by way of petition and to sav. ox- with v
pense. The application may include several objects and a per- ber, R
son making separate applications for objects which might |ave nomie
been included in one may be ordered to pay the costs occasioned necess
thereby. Hawke v. Kemp (1840), 3 Beav, 288, 49 E.R. 112. execut
There are now the two applications to which I have ref:rred Aft
in my opening remarks, before the Court, which, in my opiiion, busine
might very well be included in one application, both haviig to ness w
do ultimately with the validity of the order made by the Muster the na
as to the compensation of the liquidator. If the applicant s Ethie
desires, 1 will grant him leave, upon application, to with lraw to $2,
his application to set aside the order of the Chief Justice, Mr. profits
Justice Scott) without costs. In
In regard to this application, this being an original procecling, #6372
no general order having been obtained in any formal procc ding donm
granting leave to the liquidator or a member of the comp.iy to The
apply to the Court to determine any questiop arising 1 the never
winding up, the application will be dismissed with cosi.. If not re
leave is necessary to renew the application by proper proccing, pellan

such leave will be granted. Judgment accordir jly. The
the de
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| shew LAVIOLETTE v. ETHIER.
Quebee King's Bench, Lamothe, CJ., Martin, Dorion, Tellier
ract and Howard, JJ. April 26, 1921,

\panies PantNERSHIP (§111—18) —DEATH OF PARTNER—NO NOTICE OF DISSOLUTION
~—CAPITAL REMAINING IN BUSINESS—CREDITORS CONTRACTING
WITH FIRM SUBSEQUENTLY TO DEATH—ABANDONMENT OF PRO-
PERTY INCLUDED,

s Where on the death of one of tho members of a partnership no notice
reeding of dissolution is given in formity with art. 1900 (1) C.C. Quebee, the
unless capital of the d d partoer in the b and being
he first treated in the same way as that of the surviving partners and the

cstate continuing to share in the profits, such capital is liable with that
of the surviving partners, and a creditor contracting with the -urvlvinx
vinding partners subsequently to the death of such partuner is entitled to deman.
leave is un abandonment of proporty of the firm and is enmlod to have the
capital of the d d partner included in such

1cation,
ould bhe Avvear from the judgment of the Superior Court, Quebee, in
asking an action demanding a judicial abandonment of property. Re-
mber of versed.
o apply The judgment of the Superior Court for the district of Terre-
Juestion bonne, Robidoux, J., rendered April 26, 1920, is reversed.
ters re- Dame Georgiana Nantel, Horace Ethier and Roderigue Des-
§ is not chambault did business at St. Jerome, under the style of ‘‘La
the first (aisse d’Economie des Cantons du Nord.”” Ethier died on
quidator January 4, 1912, and by his will instituted the respondent his
venienee universal legatee and appointed three testamentary executors
gave ox- with very broad powers. The executors gave to one of their num-
i aper ber, Rodrigue Archambault, manager of the said ‘‘Caisse d’Eco-
tht lave nomie,”” a power of attorney authorizing him to perform all
casioned necessary aets of administration and alienation concerning the
12. execution of the will for a period of 5 years.
referred Alter Ethier’s death the ‘‘ Caisse d’Economie’’ continued to do
opinion, business as before and no notice of dissolution was given. Busi-
aving ness was carried on in the same manner, in the same place and in
@ Master the names of Mrs, Nantel, Deschambault and the Estate Horace
licant o0 Ethier. The share of the deceased in the business, amounting
vithdraw to #2500, remained with the partnership and the interests and
ice. (Mr. profits were credited to the estate.

In December, 1917, the appellant, a creditor for the sum of
peecding, #637.23, made a demand on the partnership for a judicial aban-
roceeding donment of property.
npany 10 The respondent contested this demand on the ground that he
g n the never went into partnership with the other two and that he was
wsts, not responsible for any of their debts. He thus denied the ap-
ocoeding, pellant’s claim.
dingly. The Superior Court maintained the contestation and dismissed

the demand of abandonment.
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Letourneau, Beaulieu, Morin & Mercier, for appellants,
Laflamme, Mitchell and Callaghan, for respondents.
Considering that at the time of the death of Horace H. Ethi r,

one of the 3 members of the firm known as ‘‘La Caisse d'F o

nomie des Cantons du Nord,’’ no notice of dissolution was giv1

in conformity with para. 1 of art. 1900, C.C. (Que.), and tlat
said dissolution does not affect the rights of third parties vlo
contract subsequently with the surviving partners for the fir\'s
account ;

That the appellant Laviolette contracted with the survivig
partners subsequently to the death of the said Horace H. Etliicr
for the account of the firm and is, therefore, a regular crediior
of the said firm for a sum of $637.33 and is entitled to dewind
an abandonment of property;

That after the death of the said Horace H. Ethier, the tota.
mentary executors allowed the said partnership to eontinuc do-
ing business as formerly ; that they gave full power of attorney
to one of their number, namely Rodrigue Deschambault, on: of

Naska

Dama

the surviving partners; that they allowed the capital of the <aid Ar
Horace H. Ethier to remain in the business, which capital con- D.L1
tinued to be treated in the same manner as that of the other purt- ,f“" tl
ners and to share in the profits; that the said executors appeured "':"“
arie

in notarial deeds and declared therein that the estate of the late
Horace H. Ethier was associated in business with the other <ur-
viving partners; that they made similar declarations in judicial
proceedings; that in rendering account, they included the pro-
ceeds of the operations of the said partnership thus continued,
during a period of 5 years;

That at the expiration of the said 5 years the said respondent
was put in possession of the estate of the said late Hora o 11

'
G.

J.
Ha

La
geon,
Th

Ethier, and that he did not then give any notice of dissolution; trial |
That the said respondent is obliged, in the eircumstances, to of pe
make an abandonment of property in the same manner as the other
two other partners; indet
That there is error in the judgment of the Court of first in- with
stance ; reverses the said judgment and, proceeding to rend.r the huma
judgment which the said Court should have rendered, maintains proby
the appeal, dismisses the respondent’s contestation, maintains of th
the intervention and the demand of abandonment made on said unahl
respondent and orders him to make an abandonment of property ll)c«ur
AN

according to law, reserving to him all rights which he may have
to refrain from including his personal property with that of the
estate of the late Horace H. Ethier,
The respondent is condemned to pay both the costs of the

Superior Court and those of the Court of Appeal.
Judgment accordingly.
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MOCK v. REGINA TRADING Co. AND McGREGOR.
Saskatchewan Court of Appeal, Haultain, CJ.8., Lamont, Turgeon and

" McKay, JJ. A, June 29, 1922,

E g N Davaces (§ ITI I—196)—ERECTION OF BUILDING—ANGLE IRON FALLING AND
d'Ex KILLING CHILD—LIABILITY OF CONTRACTOR AND OWNER—EVIDENCE
B given —MEASURE OF COMPENSATION,

d that If a landowner engages a contractor to erect on his land a building
o8 who of a dangerous character, the erection of which will likely cause dam-

age to somebody, and such damage does occur from the faulty nature
of the building, the landowner is liable, but if the landowner engages
a contractor to erect a proper building, and in the course of the work an

» firn's

wiving necident occurs through the negligence of the contractor’s workmen,
T .l‘ % the contractor and not the owner is liable. Held under the cirenm-
Ethier stances that as the foreman in charge of the work took his directions
sreditor from the plans and specifications furnished by the company’s architeet,
" \ which were followed in every particular, and when in doubt the archi-
dewman: toct’s i ion was Ited, the building was under the cireum-
stances of & dangerous character, and the owner was liable for damages

@ testa- for injuries caused by part of the building falling on a person lawfully

on & publie lane on which it was being ereeted, that the contractor was
not an independent contractor and was not liable with the owner for
wittorney such damages.

, one of
the said
ital con-
1er part-
\l)]ln\.!""l
the late
ther sur-
judicial
the pro-
mtinued,

nue do-

Aveean by defendants, from the trial judgment (1921), 62
D.L.R. 696, in an action under the Fatal Accidents Act (Sask.),
for the death of a child by being struck by a piece of heavy angle
iron which fell from a building in course of construction.
Vaned,

J. A. Cross, K.C., for Regina Trading Co.

G. l. Barr, K.C., for A. W. McGregor.

J. E. Doerr, for respondent.

Havimain, C.J.8. concurs with Turceon, J.A.

Lamont, J.A.:—1 concur in the judgment of my brother Tur-
spondent geon.
arace I The damages are more than I would have allowed had I been
solution; trial Judge, but in a case of this kind the reasonable expectation
ances, to of pecuniary benefit on the part of the boy’s mother and the
e as the other members of his family must, as to aniount, be of the most
indef nite nature. The amount fixed is at best an estimate only,
f first in- with nothing more definite to base it upon than the fact that in
endoer the human experience most boys have, and this one, had he lived
maintains probably would have been willing to contribute to the support
maintains of the members of his family. Under these circumstances, 1 am
le on said unable to say that any estimate I might make would be more
! property accurate than that of the trial Judge. (Embury, J. (1912), 62
may have D.L.R. 696, 15 S.L.R. 90.)
hat of the Tunaeon, J.A.:—This action arose out of an accident which

occurred in Regina on September 15, 1920, and caused the death
sts of the of Joseph Mock, a 12-year-old boy, and was brought by the boy’s
mother, the respondent, as administratrix, on behalf of herself

rdingly.
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and other dependents, The accident occurred during the er...
tion of a building, and the administratrix sued both appellan s,
the owner and contractor, jointly and in the alternative. K.
bury, J. delivered judgment on December 21, 1921, in favour of
the respondent against both appellants. This judgment is r..
ported at length in 62 D.L.R. 696, and it is not necessary for e

to repeat all the facts here. (184
I agree with Embury, J., 62 D.L.R. 696, and for the reas.us t
. given by him, that the respondent is entitled to recover. I'iis A
main branch of the case admits, I think, of little doubt. A bu Id- "','“'
ing is being erected on a city lot immediately abutting o a o
public lane. A piece of iron used in the building operations !
falls from the structure and strikes a person lawfully in the i
lane. These circumstances cast upon the defendants the dut, of R
showing that there was no negligence. Byrne v. Boadle (1%11), e
2 H. & C. 722, 159 E.R. 299, 33 L.J. (Ex.) 13, 12 W.R. 279, 9 gt
L.T. 450. They endeavour to do this by adducing expert cvi. e
dence to the effect that the plans of the building and the metl s stall
of workmanship followed were the best known to the trade. I1ore o
they are met by the expert witnesses of the plaintiff (and I r fer hove
particularly to McKay, an experienced builder), who show 1t ;"""
a much safer method might and should have been adopted, (nd I”-““
is, in fact, adopted in practice. This evidence is of the cleirest o
kind and is accepted by Embury, J., and, indeed, it is diffi-ult furt)
for me to see how he could have rejected it. On such a stuic of T"'
facts the plaintiff is undoubtedly entitled to a verdict. -
A question does arise, however, as to whether both appellints “". "'
are liable, as found by Embury, J., or whether one of them only 'r":
is liable. It will have to be determined also whether the auount o
awarded for damages is excessive, as submitted by the appe!lants, "“::
Upon the first point, the appellants, Regina Trading Co. con- 'l"
tend that the appellant MeGregor was an independent contri tor, Sin
and that, if there was any negligence causing the accident. <uch m”“
negligence was that of his employee or employees, and that they, from
as owners of the land and the building, are not responsihl: e
1 take the rule to be that if a landowner engages a contructor pres

to erect on his land a building of a dangerous character, the
erection of which will likely cause damage to somebody, an:l such
damage does occur from the faulty nature of the buildin: the

Was
'll‘l'“
with

landowner is liable, because in ordering the construction i the with
building, he has ordered the doing of the very thing whil has font
caused the accident, (Bower v. Peate (1876), 1 Q.B.D. 121, £ the 1
LJ. (Q.B.) 446). But if, on the other hand, a landowncr en- as

whie
!

gages a contractor to erect a proper building on his land «nd in
the course of the work an accident oceurs through the negligence
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of one of the contractor’s workmen, the landowner is not liable,
0D although the contractor is, because then the maxim qui facit per
an's alium faeit per se, upon which the liability of one party for the
En- wrongful act of another is founded, will extend from the work-
man to the contractor, who is his employer, but not further so as
to reach the landowner. Reedie v. London & N. W. R. Co.
(1549), 4 Ex. 244, 154 E.R. 1201, 20 L.J. (Ex.) 65, 13 Jur. 659,
It will be well to proceed, I think, by determining in the first
place, as accurately as the evidence will allow, just how the acei-
dent oceurred which caused the boy's death. A piece of iron
of great weight fell from the third story of this building, which
was in course of erection, and struck the deceased, who was upon
a publie lane adjoining the building. This iron, called an angle
iron, had been placed, about 6 hours previously, across the top
of u group of three windows on this third storey. 1t was placed
in position by the mechanies and workmen, and was supported on
its outside by certain brick and mortar work. After being in-
stulled in this manner, the iron was allowed to remain untouched
until a few minutes before the accident occurred, (a space, as |
have said, of about 6 hours), in order to allow the brick work
time to dry and so to hold the iron secure before the work of

our of
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ow 'hat building up the lintel was resumed. Sufficient time, or what was
ed, and deemed to be sufficient time for the purpose, having clapsed,
‘l'" “l further work on the lintel was proceeded with, This work con-
difficult

sisted of pouring liguid cement in a groove behind and against
of the angle iron. While the workman was engaged in pouring
in this cement with a pail, and, according to his own evidence,
after the height of the layer of cement at its north end had
resched above the top of the iron and lay against the brick-work,

stals

pellants
em Hlll,\‘

amount iron and bricks gave way, the breach beginning apparently at this
pellants, north end, and the iron fell over and out into the lane.

Co. con- There is no evidence to show that this accident was due to any
ntractor,

carclessness on the part of the workman who was filling in the
eement, The trial Judge has found, and [ see no reason to differ
from him in this regard, that the iron fell because it had not been
secured in position sufficiently to prevent it from falling under
pressure of the work to be done behind and about it. Evidence
was addueed, and accepted by him, to show that it would have
been possible to secure it in such a manner as to enable it to
withstand the pressure and thus to prevent the accident. T agree
with him also in this respect. Now the evidence shows that the
first step in the work about the lintel consisted in building up
the brick-work and laying the angle iron in place. Then there
was u pause of several hours until the brick-work was dry, after
which the carpenters would put in the wooden planking to hold
1168 pLR
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the concrete, and finally the work would be taken up by those
whose duty it was to pour the concrete into the form. When,
therefore, the brick wall was run up and the angle iron installed,
everything should have been left, and according to the evidence
it might have been left, in such a position that, once the brick-
work had dried, the structure would withstand the pressure ne-
cessitated by the work of filling in the concrete. It was not left
in such a position, and this neglect was the cause of the aceident.
The work of putting up the brick and laying the angle iron was
done under the supervision of Robert Foster, the foreman brick-
layer, and Foster took his directions from the plans and specifica-
tions furnished by the company’s architeet, which he says he
followed in every particular. When in doubt as to the execution
of any part of his work, Foster consulted one Campbell, the archi-
teet’s inspector, and followed his instructions. He does not say
that he had ocecasion to consult Campbell about anything concern-
ing the work on this particular lintel, but it ecannot be doubted,
1 think, in view of all the evidence, that he did his part, which
was the important part, of the work in full compliance with the
design of the structure. This structure itself was, therefore,
under the circumstances, of a dangerous nature, and the happen-
ing of the aceident was due to that fact. Such being the casc,
the appellant company is liable. Even if the appellant McGregor
was an ‘‘independent contractor,”’ and the foremen and work-
men his employees, the accident cannot, in my opinion, be said to
be due to the casual or collateral negligence of McGregor or his
servants, so as to relieve the company of liability. (21 Hals. sec.
795 and cases cited ; see also Ilford Gas Co. v. Ilford Urban Dist.
Couneil (1903), 67 J.P. 365).

We have next to determine whether there is any liability at all
attaching to the appellant MecGregor. This branch of the case
requires careful investigation, as the facts are not entirely clear
and free from contradiction, A contractor is, of course, liable
for accidents resulting from his own negligence or that of his
employees, and this liability may be his alone or may attach both
to himself and his employer, according to the circumstances of
the case. What then was MeGregor’s status in regard to these
building operations? The trial Judge has found that he was an
independent contractor and jointly liable with the owner. With-
out determining whether or not he would have been liable if he
had, in fact, been an independent contractor, that is, a contractor
to whom the entire control of the work is entrusted, (Hudson on
Building Contracts, 4th ed., vol. 1, p. 802), I have come to the
conclusion after a careful consideration of the evidence that le
was not an independent contractor, but that by his agreement
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with the company he contracted for a fixed remuneration to
furnish what is deseribed as the ‘“‘plant’’ required for the erec-
tion of the building, and to act as the company’s agent to employ
men on the company’s behalf and to purchase all material, sub-
jeet in each instance to the company’s approval as to price. This
agreement is embodied in correspondence set out in the appeal
book on pp. 252-3 and 4. Despite some attempt to show the con-
trary, I think the evidence proves that the actual supervision and
control of the building operations was, in fact, carried on by the
company s architect and the architeet’s inspector, Campbell, each
foreman taking his directions, not from MecGregor or any agent
of MeGregor’s, but from Campbell. 1 think, therefore, with
deference, that the Judge is in error in this part of his judgment,
and that the appellant MeGregor should be exonerated from lia-
bility towards the plaintiff,

With regard to the damages, I do not think any variation
should be made in the award made by the trial Judge. In these
cases under the Fatal Accidents Act, 1920, (Sask.) ch. 29, great
perplexity must always prevail from the very nature of the
matter. Many probabilities and possibilities must be weighed
and considered regarding the deceased himself and each of the
beneficiaries. When a Judge of King’s Bench has arrived at a
conclusion on the different elements involved, it is not my duty,
I take it, to substitute my judgment for his, unless I am con-
vinced that he has acted upon some wrong principal or that the
amount fixed by him is unreasonably excessive. I have no such
convietion in this case, and I think the award should be allowed
to stand and judgment entered accordingly, with costs against the
appellants, the Regina Trading Co.

There remains the question of costs. Before issuing his writ
of summons in this action, the plaintiff obtained leave, on ez
parte application, to join both appellants as defendants under
the provisions of R. 38 of the King’s Bench Rules, and I think
this was a proper case for such a joinder. The appellant com-
pany pleaded, in addition to a general denial of negligence, a
further plea to the effect that the responsibility, if any existed,
for the accident lay entirely with McGregor, as an independent
contractor, and not with the company. At the close of the plain-

tiff’s case, counsel for the company moved to have the action -

against the company dismissed on the ground that the plaintiff’s
evidence disclosed that MeGregor was an independent contractor
and solely responsible and that the nature of the work was such
as to relieve the company from all liability. In these circum-
stances, 1 think the defendant company should pay the costs of
action both of the plaintiff and of the defendant McGregor. 1
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think, however, that the plaintiff should pay the defendant Me
Gregor’s costs of appeal. (Sanderson v. Blyth Theatre ('o

note ¢
Bills

[1903] 2 K.B. 533, 19 Times L.R. 660, 52 W.R. 33, 72 L.J. (K.B. up a
761.) b . Y- the e
The appeal of the Regina Trading Co. should be dismissed wit! care 4
costs and that of the appellant McGregor should be allowed wit! 1920
costs as provided above. The

Mck ay, J.A., concurs with Turceon, J.A.
Judgment varied.

“2
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BENNETT v. PERRAULT. horses
Manitoba Court of Appeal, Perdue, C.J. M., Cameron, Fullerton, Dennisto !

and Prendergast, JJ.A. July 10, 1922, e ney
AprpPEAL (§ VII 1—369a)—FINDINGS OF FACT OF TRIAL JUDGE—EVIDEN( plain
IMPROBABLE AND CONTRADICTED—REVERSAL BY COURT OF APPEA!. horses
While the Court of Appeal is reluctant to interfere with the findiny returr
of the trial Judge who has had the advantage of seeing the witness:. that t

and observing their demeanor there may be other eircumstances quit 8
apart from manner and demeanor which may shew whether a stateme:t ranty.

The
Cou
relatin
tached
an un

is credible or not, and these circumstances may warrant the Court
in differing from the Judge even on a question of faet turning on th
eredibility of witnesses whom the Court has not seen.

Held also that the evidence of the defendant as to an alleged
guarantee of horses sold to him by the plaintiff was so improb-
nble and was contradicted on so many points by defendant’s own
witnesses that the trial Judge was not justified in finding that

tiis g arantee had been given. before
|oce Annotation, 58 D.L.R. 188.] dition
ArpEAL by plaintiff from a judgment in the County Court in receavl
an action to recover the amount of a lien note. Reversed. dence
E. D. Honeyman and J. E. Bissett, for appellant. pory ¥
L. P. Roy, for respondent. i
PerovE, C.J.M.:—This is an appeal from the County Court L _“',]
of St. Boniface. The suit is brought on a promissory note for (C.P.)
$315 and interest, dated October 27, 1919, and payable on or :f,/“(:

before November 1, 1920. The note contains a lien agreement
declaring that it was given for a brown mare, a bay gelding, a
harrow and a set of double harness, and that the title and owner-
ship of the property should remain in the payee until the note
and interest should be paid, with the usual provisions for retak-
ing the property if the maker of the note should make default in
payment. The defence relied on is that the note ‘‘was given in
part for two horses sold by plaintiff to defendant and fully
guaranteed by plaintiff to be in good health, sound and good for
any work on the farm;’’ that the horses were at the time of the
sale sick and absolutely unfit for work and incapuble
of doing any work; that defendant took good care of them
but they died shortly after the sale. This is a de-
fence of partial failure of consideration for the giving of the
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e note and should be set up by way of counterclaim : Maclaren on Man.
Co Bills and Notes, 5th ed., pp. 178-179. The defendant has set CAA
B. up a counterclaim, but it is confined to breach of warranty as to
the condition of the horses and a claim for expenses for their Bexxyerr
vitl care and feed. The evidence shews that the mare died in May, Pu:\'m.r.
vith 1920, and the horse in November, 1920, ——
The County Court Judge made the following finding :— ':"‘;"{:'
“I find that the plaintiff guaranteed that the horses had no
i sickness and that if defendant found they were not as guaranteed

he need not pay the notes. Defendant was afraid to buy the
horses as they did not look well. Plaintiff told defendant that
he need not be afraid as the horses were O.K. 1 find that the
plain meaning of this conversation was to the effect that if the
horses were sick, or not in good condition that defendant could
return the horses and plaintiff would return the note given, and
that this conversation amounts to a condition and not a war-
ranty.”’

The Judge finds that both horses were sick at the time,

Counsel for plaintiff objected to the reception of evidence
eged relating to the alleged warranty or condition sought to be at-
prob- tached to the promissory note in question. The note contains
‘l’]‘;‘: an unconditional promise to pay a certain sum of money on or

before a certain date. Evidence of an oral agreement or con-
dition in direct conflict with the promise to pay should not be
received: Taylor on Evidence, 11th ed., para. 1132. Parol evi-
dence of a verbal agreement made at the time of signing a promis-
sory note contradicting the terms of payment contained in the
note is not admissible: Imperial Bank v. Brydon (1885), 2 Man,
LR. 117; Young v. Austen (1869), L.R. 4 C.P. 553, 38 L.J.
(C.P.) 233; New London Credit Syndicate v. Neale, [1898] 2
Q.B. 487, 67 L.J. (Q.B.) 825; Wilton v. Manitoba Independent
0il Co. (1915), 25 D.L.R. 243, 25 Man. L.R. 628,

The warranty sought to be proved is an alleged collateral

agreement not in writing varying the terms of the contract set

) out in the lien note. In giving judgment in the House of Lords
L in Heilbut, Symons & Co. v. Buckleton, [1913] A.C. 30, at p. 47:
vetak- (82 LJ. (K.B.) 245), Lord Moulton said:—

“‘Such collateral contracts, the sole effect of which is to vary
or add to the terms of the principal contract, are therefore viewed
with suspicion by the law. They must be proved strictly. Not
only the terms of such contracts but the existence of an animus
contrahendi on the part of all parties to them must be clearly
shewn,  Any laxity on these points would enable parties to escape
from the full performance of the obligations of contracts un.
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have the effect of lessening the authority of written contracts by
making it possible to vary them by suggesting the existence of
verbal collateral agreements relating to the same subject-mat
ter.”

Viscount Haldane, L.C. [1913] A.C. at p. 38, stated that e
entirely agreed with Lord Moulton’s observations.

When we come to examine the evidence relating to the collat-
eral agreement or warranty set up by the defendant, we find
the greatest uncertainty surrounding it. The defendant hims¢l
states it in many different ways, His first account is:—

‘‘Before 1 signed the note I told Mr. Bennett ‘I am afraid to
buy the team of horses, I think it looks bad.” T said ‘I will
sign the note if you guarantee the horses and if they are good
for work.” I said ‘If 1 find something wrong about that team of
horses, if I find any sickness and if I eannot use the horses |
will not pay you.” I told him that three times. . . . Te said ‘I
guarantee my horses are good, Joe, good working horses, sound
horses, no sickness’.”’

The note was not signed at defendant’s farm. It was drawn
up and signed in the store at Haywood to which place the partics
went after arranging the sale. The horses had already been
delivered to defendant.

In cross-examination defendant said :—

“I told him three times, ‘I will buy your team if you guar-
antee same to me.” He said, ‘T guarantee the horses to be in good
condition.” I said, ‘If 1 find something wrong with your horses
1 will not pay you.” Q. This is all that was said? A. He said.
‘I guarantee my horses, don’t be afraid, they are 0.K.” Q. This
is your guarantee that they were O.K.? A. He guaranteed the
horses to do any kind of work on the farm. Q. When did this
happen? A. He said, ‘The horses are 0.K., you can do anything
with them.” Q. This is all that was said? A. I think it is
enough. Q. This is all you know about it? A. Yes."”

Later on defendant gave the following answers as to the words
plaintiff used in giving the guarantee:—‘‘I told you before he
guaranteed the horses to be O.K.”” ‘‘He told me the horses were
right.”” “‘He told me the horses were all right.”” He said, I
guarantee my horses are 0.K.”” “‘He said two or four times,
‘they are 0.K.” and ‘right’.”’

Mrs. Perrault, the wife of the defendant, was present when
the bargain was made. She states Bennett’s words were, I
guarantee the horses are good for work and everything.”” Ile
said, “They are 0.K.”

Later on she stated :—‘Mr. Bennett said, ‘You don’t need to
ba afraid as T guarantee the horses,” He said that three times.”
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Now keeping in mind Lord Moulton’s statement of the law,
we may well ask, whit guarantee, if any, was given by the plain-
tiff? The plaintiff denies that he gave any guarantee. There are
other facts which have an important bearing on this phase of
the case, The father and brothers of the defendant knew the
horses in question. The defendant kuew the horses. Plaintiff
owned the land adjoining the farm on vhich the Perraults lived
and used the horses in cultivating his land. Thurit Perrault, the
brother of the defendant, who was present when the latter pur-
chased them, says that they examined the horses and did not find
anything wrong with them. The lien note sued upon was drawn
up and signed in the store at Haywood after the sale had been
made at defendant’s farm. Defendant’s evidence might give
the impression that his request for a gnarantee was made when
he was about to sign the note. If that is the case, it would be a
different conversation from the one which Mrs. Perrault heard
at her house.

The plaintiff states that at the time of the sale the horses were
in good condition. He had been working them through the
spring, summer and fall. Hamilton, for whom he had been
working with the team, knew them and speaks of them as a
good working team. He noticed nothing wrong with them. The
horse had a slight rupture which Dr, Martin, the veterinary sur-
geon, thinks would not affect it. The horse had a slight sore on
the hind foot which Hamilton called a rope scald. He saw
nothing wrong with the mare. The plaintiff states that he
pointed out the rupture to defendant before the sale. The plain-
tiff positively denies that he gave any guarantee, Ile states that
defendant looked the horses over and noticed the sore on the
horse’s foot and said he would soon fix that, that was nothing.

Thurit Perrault says that about eight days after the purchase
they noticed the sore foot. They then commenced treating it.
The defendant says that the morning after the sale he found out
there was something wrong with the horse’s foot, that he de-
teeted it by the smell. It is strange that he did not detect it
the day before. He then examined the mare and found her
back covered with pimples. They commenced.to doctor the horse
themselves. They did not consult a veterinary. The treatment
they applied to the horse would, in the opinion of Dr. Martin,
aggravate the wound and cause sloughing. He diagnoses the
mare’s disease as urticaria, or nettle-rash, caused by injudicious
feeding, and not dangerous. He says there would be no smell
from the sore in the horse’s foot. It is most likely that if a
veterinary had been called in both horses could have been
cured.
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The evidence of the defendant is a mass of contradictions. It obser
would be dangerous to base any finding of fact upon it. His in Ca
conduet also is most suspicious. After discovering the serious (Ch.)
condition of the horse (according to his story), he did not bring “p
it to the plaintiff’s attention, although the latter was in th from
neighborhood until December 30, Plaintiff then took a trip to ment
Scotland, returning in April, 1920. The defendant says he went Court
to Hamilton'’s to see plaintiff about the horses soon after th furni
sale, Hamilton denies this. It is quite clear that if defendant seen.,’
really wished to complain of the condition of the horses or 1o In .
make a demand on plaintiff before the latter left for Scotland, LJd. (
he could easily have found him. L |

On the other hand, plaintiff states that he saw the horses undue
after the sale about December 20 or 23 in defendant’s stable and s
Plaintiff then asked defendant how the horses were getting alony thoug
and the latter said they were getting along all right. Plaintiff the of
looked at the horses and they were both in pretty good shap Court
He looked at the sore on the horse’s foot and it appeared to | plaint
no worse than it was before, Defendant made no complaint at find tl
that time. Defendant denies this interview. Hamilton saw th See
horses once or twice during the winter after the sale and the) Man, |
appeared to be in fair shape. He saw them at Haywood hitched I th
to a sleigh with rack. eviden

The defendant left his farm in April, 1920. He asked his mentic
father, who lived on the adjoining farm, to look after the horses, did m
The latter says he turned them out to pasture where they re entere
mained until they died. No witness outside the Perrault family for $4
was called by defendant to testify as to the condition of th 1920,
horses. The evidence of defendant, his father and brother u- The p
to the stench from both horses’ sores, which, imperceptible he Court
fore, manifested itself almost immediately after the sale, is in (\n
eredible, The Judge, in the passage from his judgment guotc! amoun
above, finds that the plain meaning of the conversation between Court
the parties was ‘‘to the effect that if the horses were sick, or not fendar
in good condition, that defendant could return the horses and grounc
plaintiff would return the note.”’ 165.]

There is no evidence that the plaintiff agreed to such a cond He
tion. The defendant himself says nothing about returning th: STt
horses and getting back the note. What he said was that if |- terms
found something tvrong with the team he would not pay tl back a
plaintiff. Mrs. Perrault’s evidence as to defendant’s statement and ah
is, ‘““my husband said if your horses are no good I won’t pi: We
you.”’ This ¢!

This Court is reluctant to interfere with the finding of the tr1] has an

Judge who has had the advantage of seeing the witnesses Court,
exercis




68 D.L.R.] DominioN Law ReporTs,

observing their demeanour, but as pointed out by Lindley, M.R.,
in Coghlan v. Cumberland, [1898] 1 Ch. 704 at p. 705, 67 L.J.
(Ch.) 402,

““There may obviously be other circumstances, quite apart
from manner and demeanour, which may show whether a state-
ment is eredible or not ; and these circumstances may warrant the
Court in differing from the Judge, even on a question of fact
turning on the credibiilty of witnesses whom the Court has not
seen, '

In Smith v. Chadwick, (1884), 9 App. Cas. 187, at p. 194, 53
L. (Ch.) 873, Lord Blackburn said :—

“The Court of Appeal ought to give great weight, but not

8Os undue weight, to the opinion of the Judge who tried the cause,
e and saw the witnesses and their demeanour. . . . But still,
my though the Court of Appeal ought not lightly to find against
1 the opinion of the Judge who tried the cause, I think that the
pe Court of Appeal, if convineed that the inference in favour of the

plaintiff ought not to have been drawn from the evidence. should
at find the verdict the other way.”’
See also Creighton v. Pacific Coast Lumber Co. (1899), 12
103 Man, L.R. 546,
I think the County Court Judge should not have found on the
evidences that the horses were sold on the guarantee or condition
his mentioned in the judgment. With respect, 1 think the evidence
oS, did not justify the finding. 1 would set aside the judgment
entered for the defendant and enter judgment for the plaintiff
for $315 with interest at 7% per annum up to November 1,
1920, and 5% from the last-mentioned date until judgment.
The plaintiff is entitled to costs in the County Court and the
Court of Appeal.
("AmeroN, J.A.:—This action was brought to recover the
amount of a lien note given for a team of horses. The County
Court Judge before whom the case was tried found for the de-
not fendant, The following extract from his judgment gives the
il ground of his decision: [See judgment of Perdue, C.J.M., p.
165.]
He further says:—
‘It is evident that the defendant had a right according to the
terms of the agreement to return the horses and get his note
back as the horses were far from being 0.K. or in good condition
and able to work.”’
We have here a finding of fact which is directly challenged.
This Court is reluctant to interfere in such cases as a trial Judge
has an unquestionable advantage, not available to an Appellate
Court, in dealing with the facts. But this Court can and does
excrcise its appellate jurisdiction in such cases on principles
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which have frequently been laid down. An authoritative de
cision on the subject is to be found in Creighton v. Pacific Coas!
Lumber Co., 12 Man. L.R. 546, followed in Chalmers v. Machray
(1916), 26 D.L.R. 529, 26 Man. L.R. 105, affirmed (1917), 39
D.L.R. 396, 55 Can, S.C.R. 612. This Court is a Court of Appeal
from a single Judge of the King’s Bench upon questions of fact
as well as questions of law. As to appeals from the Count;
Court this Court has by sec. 343 of the County Courts Aet, R.N.
M., 1913, ch. 44, power to draw inferences of fact and to decide
all questions of fact as well as of law.

It has been repeatedly held that the evidence of a conten
poraneous oral agreement is not admissible to vary the effect of
a promissory note or bill of exchange. This is not a case where
the instrument is merely delivered as an escrow when the ev)
dence is properly receivable. See Wilton v. Manitoba Indcpcn
dent 01l Co., 25 D.L.R. 243, 25 Man. L.R. 628, and the authoritics
there cited. On these prineiples the evidence on which the Judgze
bases his finding that there was a guarantee and if the defendat
found the horses were not as gunaranteed he need not pay the
notes, should be exeluded.

Apart from these considerations I am unable to agree wilh
the County Court Judge in his findings of fact and in the in-
ferences he has drawn from the evidence. It is to be noticed
that he passes over the evidence of Hamilton, a disinterested wit-
ness. Nor does the trial Judge refer to the significant contli-t
between the evidence of the defendant and that of Thurit Pcr-
rault, his brother and partner. Moreover, the story told hy the
defendant plainly invites eriticism and is suggestive of aftor-
thought on his ~art. 1 have read the judgment of Fullerton,
J.A., and agree with his reasoning and conclusions and would al-
low the appeal.

FurLertoN, J.A.:—The defendant is sued as the maker of a
lien note for the sum of $315, given for the price of one hrown
mare, one bay gelding, one five-section drag harrow and one set
of double working harness. The defendant counterclaims for a
breach of warranty of the horses,

The sale was made at the defendant’s farm near Haywood, on
October 27, 1919, Defendant says he saw nothing wrong with
the horses on the day he bought them, but that the next morning
he discovered that the horse had his right hind foot cut very
badly between the hoof and the fetlock joint and that the mare
had pimples on her back, that for some time he treated them but
without success and that early in April, 1920, he gave up his
farm and left the horses in charge of his father who lived on an
adjoining farm. The mare died in May, 1920, and the horsc in
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the following November. Defendant says the horses were never
able to work.

The warranty alleged is that the horses were in good health,
sound, and fit for any work on the farm,

The County Court Judge has found ‘‘that the plaintiff guar-
anteed that the said horses had no sickness and that if defendant
found they were not as guaranteed he need not pay the notes.”

He further found that this guarantee amounfed to a condi-
tion and not a warranty and gave judgment for the defendant.

In Coghlan v. Cumberland, [1898] 1 Ch. 704, 67 L.J. (Ch.)
402, Lindley, M.R., delivering the judgment of the Court of Ap-
peal, after pointing out that when the question arises which
witness is to be believed rather than another and that question
turns on manner and demeanour the Court of Appeal always is
guided by the impression made on the Judge who saw the wit-
nesses, goes on to say : [See judgment of Perdue, C.J.M., p. 169].
I think this case is one to which the remarks of Lindley, M.R.
strietly apply. The evidence of the defendant as to the alleged
warranty is not only improbable but he i, also contradicted on
material points by his own witnesses. The plaintiff swears that no
warranty was given. The defendant’s evidence on the point is
as follows :—

“‘Before I sign the note I told Mr. Bennett ‘I am afraid to buy
the team of horses. I think it looks bad.” 1 said ‘I will sign the
note if you guarantee the horses and if they are good for work.’
I said ‘If 1 find something wrong about the team of horses,
if 1 find any sickness and if 1 cannot use the horses I will
not pay you.” I told him that three times. Q. What did he say
to that? A, He said ‘I guarantee my horses are good, Joe, good
working horses, sound horses, no sickness.” Q. Did you look at
the horses? A. I did not look very much at the horses, He
came on a day there was snow, a wet day; the feet of the horses
were wet and you could not see much,”’

On cross-examination :—*‘Q. What did he say? He said, ‘Joe,
do you want to buy a team of horses?’ I said, ‘Yes, if it is good.’
Q. You were thinking of buying the team? A. I intended to buy
them, but I was afraid they looked bad. Q. Did you look them
over? A. No, I just looked around and took his word. They had
long hair. Q. You said you thought the horses looked bad? A.
They were looking bad to me, and I was afraid to buy them. Q.
You never inspected them? I looked the horses around. Q. What
looked bad to you? A. They had long hair. The long hair should
be taken off the last week in February or March. Q. There was
nothing else then? A. I could not see the feet they had long
hair, Q. The long hair made you afraid? A. Sometimes the long
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hair make somebody blind. Q. You looked over the horses? A
No, I asked him if they were alright, he said they were alright.
Q. What happened in the house? A. . . . I said, ‘Mr. Ben-
nett, I will buy that team of horses if you guarantee that team
tome.” 1 asked him three times. Q. What did you ask him three
times? A. I told him three times, ‘I will buy your team if you
guarantee same to me.” He said, ‘I guarantee the horses to he
in good condition.” Q. This is all that was said? A. He said, ‘|
guarantee my horses, don’t be afraid, they are O.K.” Q. This is
your guarantee that they were O.K.? A. He guaranteed the
horses to do any kind of work on the farm. Q. When did this
happen? A. Ie said, ‘The horses are O.K. You can do anything
with them.’”’

Now, to my mind, this story on tic face of it does not ring
true. In the first place, he admits he could see nothing wrong
with the horses, but insists that he was afraid of them becaus
they were looking bad and presumably for that reason wanted «
guarantee. When pressed on cross-examination as to what he
meant by saying the horses looked bad, his only explanation
was that they had long hair. The proposition that long hair on
a horse would indicate to anyone defects, inability to work aud
the possession of the seeds of future sickness is certainly a new
one, It seems somewhat extraordinary that without any reason
for thinking there was anything wrong with the horses he should
have made such careful provision against sickness and inability
to work,

Again, he seeks to give the impression that he only made «
cursory examination of the horses as he relied entirely on the
plaintiff’s warranty although the plaintiff was practically a
stranger to him and he knew that he had sold his farm and was
shortly to leave for the Old Country.

Admittedly there was a sore on the right hind leg of the horw
at the time of the sale. Plaintiff says it was the size of a fift)
cent piece, but not deep enough for a scab to grow on it. Plain
tiff further says that defendant saw this and said ‘*he would soon
fix that, that was nothing.”” Hamilton, an independent witness,
describes the sore as ‘““a little kind of like a scald ; it might have
been a rope seald at one time,"”’

The defendant says that he did not notice this sore on the dav
of the sale and he gives two explanations for his failure to see it
(1) that the horse was wet, (2) that he had long hair. These ¢«
planations are too ridiculous to be entitled to any serious co
sideration. Hamilton evidently had no difficulty in seeing it an !
the defendant’s father, who saw the horse the same week, notic. |
it at once, The defendant’s story of how he came to discover
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the sore is also on a par with the rest of his story. Although he
admits he was in the stable where the horse was the day of the
sale he says the next morning he noticed a bad smell and on in-
vestigation discovered the sore, He also says the mare smelled so
badly he examined her and found pimples on her back. His
sense of smell must have been extraordinary, as Dr. Martin says
there would be no smell (0 such a sore as the defendant deseribed.

The story told by the defendant, if it stood alone, is to my
mind so full of improbabilities and absurdities as to be unworthy
of belief. He is, however, in direct conflict with his brother,
Thurit, who was called as a witness on his behalf,

Thurit Perrault, who was a partner of the defendant, worked
with him on the farm and appears to have had the most to do
with the care of the horses, says that it was eight days after the
sale before they noticed the sore on the horse’s foot, and from
fifteen days to a month after the sale before they noticed the
lumps on the mare’s back. The defendant says that three days
after the sale he and his brother drove over to Hamilton’s place
looking for the plaintiff to get him to take the horses back and
two days later he visited Winnipeg in search of the plaintiff. It
is clear from the above that the story of the defendant and his
brother are in direct conflict.

For the above reasons, I find that the plaintiff gave no war-
ranty or guarantee of the said horses.

The appeal must be allowed with costs, the judgment below
set aside, and judgment entered for the plaintiff for the amount
claimed together with the costs of the action.

Dennistroun and PrRENDERGAST, JJA. concurred with FuLLer-
ToN, J.A. Appeal allowed.

HERBERT v. SCHOOL COMMISSIONERS OF ST. FELICIEN,
Supreme Court of Canada, Idington. Duff, Anglin, Brodeur and Mignault,
JJ. 20, 1921,

Scroors (§ IV—77)—Purcua ¥ BUILDING FOR SCHOOL PURPOSES—AP-
PROVAL OF Ligumexani-Goversor IN  CounNci—R.8.Q. 1909,
ARTICLES 2723, 2724—CONSTRUCTION,

Article 2723 R.8.Q. 1909, which authorises the school boards in each
munieipality to purchase })roperty for school purposes is not conditioned
by article 2724 in such fashion as to require the school authorities to

obtain the sanction of the Lieutenant-Governor in Council before mak-
ing such purchase.

ArreAL from the judgment of the Court of King’s Bench, ap-
peal side, Province of Quebec (1921), 31 Que. K.B. 458, reversing
the judgment of the Superior Court sitting in review (1920), 59

Que, 8.C. 119, and affirming the judgment of the trial Court.
Affirmed.
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Belcourt, K.C., for the appellants,

G Barclay, for respondents.

Ipinaron, J.:—This appeal arises out of proceedings taken to
quash and annul the resolution of respoudent, which reads as
follows :—

‘“It was proposed by Mr. Philippe Tremblay and unanimously
resolved that the Commission buy the Chibougamou Hotel and the
land adjoining the said hotel for the price of $26,000 on the fol
lowing conditions: $1,500 cash, and the balance at $500 per
annum without interest; it is agreed with the vendors to make
the cash payment within a delay of 5 years, bearing interest at
7% and that the president and secretary-treasurer be authorized
to sign the contract after said resolution comes into force.”’

1 have great doubts of our jurisdiction to hear this appeal.

The case of Shawinigan Hydro-Electric Co. v. Shawinigan
Water and Power Co. (1912), 4 D.L.R. 502, 45 Can. S.C.R. 585,
relied upon was differently constituted, for there the action was
brought not only against the municipality but also the company
that had gontracted with the said municipality and that contract
was impeached by a ratepayer as plaintiff and an injunction was
sought restraining the carrying out of such an wltra vires con-
tract, as that was, for several reasons. See that case as reportc |
(1910), 43 Can. S.C.R. 650, on motion to quash.

Here the vendor is not a party and what we are asked to in
terfere with is a mere resolution of the council which may he
executed by the adoption of proper methods even if there is am
thing objectionable in the initial step.

It may be quite competent for the Courts below acting under
sec. 50 C.C.P. (Que.), or other like legislation giving a superin-
tending power to deal with such a resolution, yet be quite incom
petent for us, who are not given the right to hear appeals in that
regard, to attempt to do so.

The whole matter involved is, as Allard, J., 31 Que. K.B. 455,
in the reasons he assigns in support of the judgment appealed
from says, purely a matter of administration.

Passing that objection I made to hearing the appeal, but for
which I got no support, and therefore to the merits of the appeal,
I am unable to see how the express terms of see. 2723, R.S.(.
1909, can be overruled.

Sections 2 and 3 thereof are as follows :—

2, To acquire and hold for the corporation all moveable, in-
moveable property, moneys or income, and to apply the same for
the purposes for which they are intended.

3. To select and acquire the land necessary for school sites;
to build, repair, and keep in order all school-houses and their de-
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pendencies ; to purchase or repair school furniture; to lease tem-
porarily or accept the gratuitous use of houses and other build-
ings, fulfilling the conditions required by the regulations of the
committees, for the purpose of keeping school therein.”

There is no such restriction upon these express powers as to
entitle us to interfere,

The implications sought in other sections do not seem to me
available.

And when we find counsel for appellant driven to the resort
of submitting that the eredit given for a term of years must be
read as if a loan, 1 cannot follow him.

It might well be that legislation declaring that to be the effect
or implication of such a bargain as before us would be wise, but
to so read the Aet seems to me would be to Jegislate, and that is
not within our provinee,

I am unable either to read these subsections as implying that
land bought for such a purpose must be free from buildings or
structures of any kind, either useful or useless.

It is quite conceivable that the draftsman of the Act never
contemplated such a good bargain chance as this possibly is. But
that surmise does not help us for where we are to draw the line.

The other objections, certainly at this stage of the litigation,
are not such as would entitle us to reverse the Court below.

In the Shawinigan case, 4 D.L.R. 502, 45 Can. S.C.R. 585, re-
lied upon, there were involved such express statutory restrictions
upon both the nature of the bargain and the term of credit, as
are not to be found in the legislation invoked by the appellants
to help out their contentions, so far as we are entitled to consider
them,

I am of the opinion that this appeal should be dismissed with
costs,

Durr, J.:—I concur with the view of the Court of King's
Bench, 31 Que. K.B. 458, that the authority given by the third
sub-section of sec. 2723, R.8.Q., 1909, is not conditioned by sec.
2724 in such fashion as to require the school anthorities to obtain
the sanction of the Lieutenant-Governor in Council before ex-
ercising it. Section 2724 confers, in my opinion, supplementary
powers,

The appeal should be dismissed with costs.

ANgLIN, J.:—Allard, J., has dealt so satisfactorily with the
several objections taken by the appellant to the validity and
legality of the resolution in question in this action, that I
feel T cannot do better than adopt his reasons for holding those
objections ill founded.

It may be that a transaction such as that before us in one
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which the law might very properly make subject to the approva
of the Lieutenant-Governor in Couneil, or, at least, to that of th.
Superintendent of Publi¢ Instruetion, in order that School Com
missioners may not find themselves loaded with a costly building
which may not be approved of as suitable for school purpose:
But the law has not so provided. On the contrary, it has entrus
ed the acquisition of immovables for their purposes to the dis
cretion of the School Commissioners.

There may also be some ground for suspecting the wisdom (
even the singleness of purpose of the acquisition of a hotel pro
perty for school purposes. The appellant would invoke in that
connection the supervisory power conferred by see. 50 C.C.P. on
the Superior Court. But since the Court of King’s Bench did
not regard this as a case ealling for intervention under that e
traordinary jurisdiction, I cannot but think it would be a mi-
take for this Court to attempt to exercise it even were there i
the record evidence of facts from which indiseretion or a lack of
good faith on the part of the Commissioners might be inferred
No such facts are shewn and not a single witness has deposed 1o
his belief either that the projected purchase is improvident, or
that the Commissioners in undertaking it were actuated by any
motive other than a desire to discharge their duty to those whon
they represent.

Bropeur, J.:—The plaintiffs sue the School Commissioners «f
St. Félicien to quash a resolution passed by the latter on Octolir
12, 1919. This resolution provided for the purchase of the C'hi
bougamou Hotel at a cost of $26,000, of which $1,500 was to I
payable during the next 5 years, and the balance at $500 por
annum without interest. 1t was thoroughly understood that this
property was bought in order that it might be converted into a
school house.

Section 2610, R.8.Q. 1909, imposed upon the Commissioners
the duty of maintaining a school in each distriet.

Now as the school house in the district in question was in a
bad state of repair and no longer fulfilled the requirements of
the law, having been condemned by the sanitary authorities, aud
being furthermore built upon land which did not helong to the
Commissioners, it became necessary for the latter to build a new
one; so they thought of this hotel and decided to acquire it.

The public notice required by see. 2787, R.8.Q. 1909, was duly
given on November 2, 1919, The ratepayers interested had )
days to appeal to the Cireuit Court from this decision of the
Commissioners (secs. 2981-2982 R.S.Q. 1909), but they did no-
thing of the kind. This right of appeal gives the Circuit Court
the right to render the decisions which the Commissioners should
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have rendered and, consequently, gives the Court the powers
necessary to prevent any illegality or injustice of which the Com-
missioners might be guilty (sec. 2988). So long as judgment is
not rendered on this appeal, the decision of the Commissioners
is suspended (sec. 2990, R.8.Q. 1909).
No appeal was taken by the appellants Hébert et al or by other  Conmmis-
ratepayers. The plaintiffs preferred to proceed by way of an sioxess
action before the Superior Court and they asked that the resolu- ,.:lgt:'n_
tion be quashed and annulled, ‘‘as being illegal, unjust and ultra —
vires.”’ Brodeur, J.
i "!"“‘ The Superior Court is not a Court of Appeal from decisions
‘l" = of School Commissioners. The jurisdiction of the Superior Court
iy l‘; in school matters is derived from sec. 50 C.C.P. It has the power
f 1 of control and supervision only, very different from the powers
of a Court of Appeal. A Court of Appeal substitutes its opinion
on the merits of the case for that of the Court which rendered
the original judgment, while the Superior Court, under the au-
thority of sec. 50 C.C.P., has not the right to encroach upon the
funetions which belong exclusively to the scholastic authorities
and to substitute its opinion for that of such authorities on the
merits of resolutions irregularly passed by the latter, and within
the limits of their powers. (Thériault v. Corporation of St.
Alezander (1900), 8 Rev. de Jur. 526).
Thus in the present case the Circuit Court had full jurisdiction
to inquire into the injustice of the resolution that is attacked, but
the Superior Court can at the very most inquire if the School
Corporation acted in excess of its powers, if it committed an il-
legal act, or if the resolution attacked constitutes an absolute
denial of justice. Brunelle v. Corporation of Princeville (1907),
17 Que. K.B. 99; Corporation of Saint Pierre v. Marcoux (1908),
17 Que. K.B. 172; Giguére v. Corporation of Beauce (1910), 19
Que. K.B. 353; Corporation of Ste. Julie v. Massue (1904), 13
Que. K.B. 228 ; Thériault v. Corporation of 8t. Alezander, supra.
We have, therefore, to decide, first of all,if the purchase of the
ground in question was ulira vires.
As I have already said the Commissioners are required to main-
tain a school in each distriet (art. 2610). They must see that the
rules concerning hygiene are observed in connection therewith
(secs. 2707-9). Now it has been proved that the place where the
school was held had become unhealthy. It was, therefore, their
bad 5) bounden duty to build a new schoolhouse. The land upon which
"'If o the old schoolhouse was situated did not belong to them; and,
1(;.' ‘w',‘_ therefore, they considered it advisable to buy the Chibougamou
Court Hotel which eould probably be converted into a schoolhouse.
qhuﬂl«l Had they the right to buy this property? Article 2723 of the
i 12—68 D.L.R.
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School Code has been much discussed, but, in my opinion, it is
not to this article that we must look to find the power of school
corporations. This art, 2723 is, in fact, included under the
heading ‘‘Of the powers of Commissioners and trustees relative
to school properties.”” It would be more to the point to look for
the enumerating of the powers of school corporations; and this is
found in sec. 2635, R.S.Q. 1909, This see. 2635, after declaring
that the Commissioners form a corporation adds:—

““They shall have perpetual succession, may sue and be sued,
and shall generally have the same powers which any other cor-
poration has with regard to the purposes for which they were
constituted.”’

We see by the sec. 358, C.C. (Que.) that a corporation can ex-
ercise all the rights necessary to enable it to fill the purpose for
which it is destined. Thus, it may acquire, alienate and possess
goods, it may contract, bind itself and obligate others towards it.
If, by the general laws applicable in any particular case, these
powers of buying or alienating were restricted, the corporation
would naturally be obliged to respect such laws. Similarly, if
duties were imposed upon it by the law to which it was subject,
it would have to respect them.,

Ae for school corporations, they have power to purchase land
for school purposes, as I have just explained. We have now to
see if there are any articles among the school laws which might
restrain this right.

Section 2723, which is invoked by the appellant, far from
restricting its powers, imposes, on the contrary, a duty upon the
School Commissioners to acquire lands necessary for the erection
of their schools. The law requires further that their school-
houses be built in conformity with the plans and specifications
furnished by the superintendent, but there is nothing to restrict
the power of the Commissioners to buy a piece of land with a
house upon it. They could not, however, convert this house into
a school unless it were built in such a way as to meet the require-
ments imposed by the departmental authorities (sec. 2746 R.S.
Q., 1909). But these dispositions cannot affect the right of the
Commissioners to buy the house. It has not been proved in this
case that the house which was bought could not be converted into
an excellent school. Consequently, there is nothing in the case 10
justify our saying that the sale was not even desirable.

Section 2724, R.8.Q. 1909, has also been invoked in support of
the contention that the resolution is wltra vires. This article de-
clares that :—

““With the authorisation of the Lieutenant-Governor in Coun-
cil, given upon the recommendation of the superintendent, school

68 D

board;
persor
Thi
ally i
practi
Lieute
article
have 8
sioners
tablish
eral y
This sl
a prop
thoriti
sioners
tion,
The
Itis
was my
corpor:
Lieutex
This
These 2
tract b,
of thin
tity of
Sale is
a price
delay £
tract of
of a lo
Loan
terest a
one wit!
illegalit
necessal
contrar,
he does
a contre
The 1
provide
bond iss
Seetic
contraet




«R. 68 D.L.R.] DomiNioN Law ReporTs.

it is boards may enter into agreements for school purposes with any Can,
hool person, institution or corporation.’’ pors e
the s.C.

This article is, perhaps, not as clear as one could wish. Liter- —_
ally interpreted it might mean that the Commissioners were, HEnEsr
practically, unable to adopt a resolution without going before the sc:;m
Lieutenant-Governor in Council to have it authorised. This Cosmmis-
article, evidently, refers, as other Judges in the inferior Courts SioNEs
have said that it does, to a restriction imposed upon the Commis- r:f_lg:‘
sioners to refrain from making agreements with educational es- iK
tablishments for the tuition of their children for a period of sey- Brodeur, J.
eral years without having obtained the required authorisation.

This shows a desire to see that instruetion given in schools is of
a proper moral and religious character; so, the departmental au-
thorities reserve to themselves the right to advise the Commis-
sioners before they become involved and bind the school corpora-

tive
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s it. tion. That is the object of see, 2724,
hese The resolution is, therefore, not ulira vires.
“"'.';. It is also said that the resolution is illegal because the purchase
1 was made on credit, that this constitutes a loan and that school
nect, corporations cannot borrow without the authorisation of the
Nan Lieutenant-Governor in Council (see. 2727, R.S.Q. 1909).
S to This is not a contract of loan, but a contract of sale on credit.
right These are two very different things, What is a loan? It is a con-
tract by which the lender gives the borrower a certain quantity
from of things under an obligation by the latter to return a like quan-
a the tity of things of the same kind and quality (sec. 1777, C.C.)
etion Sale is a contract whereby one person gives a thing to another for
hool- a price in money (sec, 1472, C.C.) The purchaser may obtain a
tions delay for the payment of the price (sec. 1533, C.C.) The con-
strict tract of sale gives rise to rights which do not exist in the case
ith a of a loan (sec. 2008-9, C.C.)

i into Loan at interest and sale on credit with a stipulation for in-
[uire- terest are, I admit, very similar, but they must not be confused
RS, one with another, especially when it is a question of ultra vires or
f the illegality. If the law forbids a person to borrow, it does not
1 this necessarily follow that that person is also unable to buy, on th:
| into contrary, if he has been given specifically the power to purchase,
1se 10 he does not commit an act in excess of his powers if he enters into
a contract of purchase.
it of The appellants also pretend that the resolution should have
le de- provided for the mode of payment either by taxation, loan, or a

bond issue.

Section 2903, R.8.Q. 1909, seems to admit that a debt can be
contracted without the formality of a loan. The Commissioners
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can acquire a property by sale on credit and, in consequence of
such fact, the school municipality may become indebted.

A decision to this effect was rendered in 1881 by the Court of
Appeal in a case of La Corporation du Village de L’ Assomption
v. Baker (1881), 4 Leg. News (Que.) 370. This jurisprudence
appears to have been accepted and the legislature has never in-
tervened to set it aside, at least as far as school corporations are

*NTA
Britis

INsus

concerned. o
As for the question of injustice raised by the appellant, I think w
that is a question which can only be decided by the Circuit Court Pl
as a Court of Appeal. There is nothing in the case which in- E
duces us to declare that there was an absolute denial of justice, L'.
For all these reasons, the appeal should be dismissed with M.‘
costs. ﬂ()ll(il
MieNavur, J.:—This case, in which a demand is made for the trans)
annulment by reason of illegality of a resolution of the respon- vessel
dents providing for the purchase of a hotel to be converted into a Bend
schoolhouse, reaches this Court after having been decided already The
by three Courts. The Superior Court and the Court of Appeal de- amba'
cided in favour of the respondents; the Court of Review, on the her to
contrary, upheld the appellants, and there were dissenting opin- loadec
ions both in the Court of Review and the Court of Appeal. It was p.
seems to me that when all the Courts of the Province of Quebec Kings
have been called upon to pronounce on the validity of adminis- eated
trative or other acts of a municipal or school corporation, the dis- that tl
pute should be exhausted and, unless there is ground under the worth|
law governing the right of appeal to this Court at the time of the munie
institution of the present action for throwing doubt upon our tinued
jurisdiction to make a decision of the dispute between the partics, ance 1
I regard with regret the persistence of the parties in thus ruining Mr,
themselves with costs in order to decide a question which is of these 1
very minor local importance. I cannot refrain from thinking “W,
that the dispute has arisen out of a village quarrel. At all events admit
the School Commissioners for the municipality of St. Félicien the ve
seem to me to have sought in good faith to procure a more suit- it, we
able building than that which is at present used as a school in was ur
district No. 1 of that municipality, which latter building has been aware
condemned by competent authority as being unhealthy. of aeti
I have read the whole record and I have no hesitation in dis- Mr,
missing the appeal for the reasons given by Allard, J., in which I policy
entirely concur. invalid
ships e
Appeal dismissed. “Th
goods }
*Afl
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o of *STANDARD MARINE INS, Co. v. WHALEN PULP & PAPER
MILIS Ltd.
rt of British Columbia Court of Appeal, Macdonald, C.J.A., Martin, McPhillips
on and Eberts, JJ.A. January 10, 1922,

INSURANCE (§ TITE—109)—SEAWORTHINESS OF VESSEL—KNOWLEDGE OF AS-
lence SURED—FLOATING POLICY.

r - Where in marine insurance the vessel is covered by a floating policy,
B are non-disclosure on the part of the assured of matters as to its un-
seaworthiness arising after the execution of the policy of marine in
surance or of his prior knowledge that the vessel was once refused

think insurance, does not affect the liability of the insurer.
)0‘§"‘ ArpEaL by defendant from judgment of Murphy, J. Reversed.
h in- E. C. Mayers and A. H. Douglas, for appellant,

stice. E. P. Davis, K.C. and Ghent Davis, for respondent.

with MacoonaLp, C.J.A.:—The plaintiffs issued to the defendants a

floating policy of marine insurance to cover wood pulp to be
i the transported from Mill Creek near Vancouver, ‘‘in the ship or
spon- vessel called the Steamers approved, including risk of North
nto a Bend barge and 2 scows.”’

ready The defendants chartered a barge or scow called the ‘‘Bar-
al de- umba’’ from the Kingsley Navigation Co. of Vancouver, and sent

m the ler to Mill Creek to be loaded and while in the course of being
opin- loaded she sank at defendant’s wharf. The claim for insurance
1 It was paid and after proceedings had been commenced against the
mebec Kingsley Navigation Co. by the plaintiffs, who had been subro-
minis- gated to defendant’s rights, for damages, the plaintiffs allege
i dis- that they discovered that the defendants were aware of the unsea-
er the worthiness of the ‘‘Baramba’’ prior to loading and had not com-
of the municated this fact to the plaintiffs. They, therefore, discon-

n our tinued that action and sued the defendants to recover the insur-
arties, ance money paid to them.

1ining Mr, Davis, in his argument at the trial submitted his case in
| is of these words :—

inking “We were asked to insure the cargoes and we undertook to
events admit seaworthiness of any vessel that was used; therefore, if
glicien the vessel was unseaworthy and defendants didn’t know about
¢ suit- it, we were liable. And although we knew when we paid that she

100l in was unseaworthy, we didn’t know that the defendant had been

s been aware of that and he hadn’t told us and that is our whole cause
of action.”

in dis- Mr. Mayers argued that there was no such duty; that the

Vhich 1 policy being a floating one no subsequent non-disclosure eould
invalidate it. Had it been a ship contract and not a ship or
ships contract, he admits his clients would have been liable.

ssed. *‘The contract of an underwriter who subscribes a policy on
goods by ship or ships to be declared, is that he will insure any

*Affirmed by the Supreme Court of Canada, 68 D.L.R. 269,
13—68 p.L.R.
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goods of the deseription specified which may be shipped on any in its
vessel answering the deseription, if any there be in the policy, carris
on the voyages specified in the policy to which the assured elects onee
Sranparo  to apply the policy. The object of the declaration is to earmark Th
l'l“:."s: and identify the particular adventure to which the assured elects acif
v to apply the policy. The assent of the assurer is not required to (1874
Wuatex  this for he has no option to reject any vessel which the assured Patto
Pll":n‘ may select.”” (Lord Blackburn in Tonides v. Pacific Insuranc. 364;,
Mmis L. Co. (1871), L.R. 6 Q.B. 674 at p. 682). 216;
- Now what defendants did know was that the ‘‘Baramba’’ was wight
ICPP.‘A“"’" refused insurance. They had been told that she had heen over- a sim
hauled and was in good condition, they, therefore, undertook to by th
insure her themselves hy agreeing to return her to her owners in be cal
good condition. The letters of Brennan, the defendants’ man a ship
ager at Mill Creek, were written after the event and are based be ma
on statements of the captain of the tug which brought the of un
“‘Baramba’’ to Mill Creek, made after the event. That they 41, w
were not accepted as admissions, that the defendants knew ol enacty
the unseaworthiness of the ‘‘Baramba’’ before the loss, is the ca
apparent from the Judge’s finding. He found, and he bases his YR
judgment on that finding, that the defendants knew that insu: Judgn
ance could not be got on the ‘‘Baramba’”. He finds her 1o minin
have been unseaworthy but that the defendants did not consider (1874
her so. It appears from the argument at the trial, which is v. Ger
contained in the appeal book, that counsel did not call ta the Merse
attention of the Judge the fact that this was a floating policy S0 L.J
and that while the absence of full disclosure of all material facts Lyn
before the contract was executed would vitiate it, that that rule Lynch
does not at all events in all its strictness, apply to non-disclosure plify 1
of matters arising after execution of the policy. Here the con- effecte
tract had already been made before the facts came into existence inforn
which the defendants contend ought to have been disclosed. The were,
company was already bound and in the absence of evidence of the su
knowledge of unseaworthiness on the part of the defendants, out th
(and perhaps with such knowledge, though I do not decide this) dent”’
they cannot resist payment, facts |
1 think the appeal should be allowed and the action dismissed. assure
MarTiN, J.A., would allow the appeal. the un
McPunuwps, J.A. (dissenting) :—This appeal brings up for burn, .
consideration a point of very considerable nicety in marine insur- The
ance law. every
Mr. Mayers the counsel for the appellant, in a careful and able Le by
argument, develops the appeal upon the postulation that the trial policy,
Judge had misconceived the principle of law upon which the is knoy
case must necessarily be decided, that is, that the insurance was ke will
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n any in its nature a floating policy, and all goods on whatever ships
woliey, carried were insured and fell automatically under the policy
elects onee the insurance was effected.

rmark The counsel for the appellant strongly relied upon Ionides v. Staxpamo
elects Pacific Fire & Marine Insurance Co. (1871), L.R. 6 Q.B. 674; l”“"g“
red to (1872), L.R. 7 Q.B. 517, 41 L.J, (Q.B.) 190,21 W.R. 22; Coryv. 3
ssured Patton (1872), LR. 7 Q.B. 304, 41 L.J. (Q.B.) 195n, 20 W.R. WuaLex

wrance 364 ; Lishman v. Northern Maritime Ins. Co. (1873), L.R. 8 C.P. P"”: &
216; (1875) L.R. 10 C.P. 179, 44 LJ. (C.P.) 185,23 W.R. 733— s ea t.om.

" was w:ight also be referred to—these cases are certainly forceful upon —_—

| over- a similar state of facts—but here the fact is and it is so found McTpi¥is.

ook to by the trial Judge, that the ship upon which the goods were tu

1ers in le carried was uninsurable to the knowledge of the assured. If

" man 4 ship be uninsurable surely that is a material matter and should
based be made known to the insurer, it in my opinion is cogent evidence
ht the of unseaworthiness. In the Marine Insurance Act, 1906, cl

t they 41, which of course is not governing statute law with us, the
aew of enactent as to what is material may be said to be the effect of
088, the cases which are binding upon us, reads as follows :—
ises his ‘“Every circumstance is material which would influence the
insur- indgment of a prudent insurer in fixing the premium, or deter-
her 1o wining whether he will take the risk.’”” (See lonides v. Pender
onsider (1874), LLR. 9 Q.B. 531, 43 L.J. (Q.B.) 227, 22 W.R. 884; Riva:
hich is v. Gerussi (1880), 6 Q.B.D. 222, 50 L.J. (Q.B.) 176; Thames and

ta the Mersey Mar. Ins. Co. v. “Gunford” Ship Co., [1911] A.C, 529,
policy S0 L.J. (P.C.) 146; Seaman v. Fonnereau (1743), 2 Stra. 1183).
al facts Lynch v. Hamilton (1810), 3 Taunt. 37, 128 E.R. 15, and
at rule Lynch v. Dunsford (1811), 14 East. 494, 104 E.R. 691, exem-
ielosure plify to what extent disclosure is requisite; there, the policy was

he con- effected on goods on board “‘ship or ships’’, the assured did not
cistence inform the insurer that the ‘‘President’’ upon which the goods
d. The were, had been reported at Lloyd’s as at sea deep and leaky—
ence of the suppression of the fact avoided the policy, although it turned
mdants, out that the intelligence at Lloyd’s was unfounded, the ‘‘Presi-
de this) dent”” never having been deep or leaky. Further, there are

facts in the present case which establish, reasonably, that the
nissed. assured was aware of the unseaworthiness of the ship, besides
the uninsurability thereof, and see—Lord Macnaghten in Black-
up for burn, Low & Co. v. Vigors (1887), 12 App. Cas. 531, at p. 543.
|e insur- The result of the cases would appear to conclusively show that

every concealment of a material circumstance, whether it should
ind able Le by design or mistake, would result in the avoidance of the
the trial policy. It follows that the only safe course is to declare all that
nich the is known ; then, it will be for the underwriter to determine what
nee was Le will do. The peril in any other course of procedure is that
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a Judge or jury may determine that to be material which has
not been disclosed and the policy avoided, and this ma)
oceur even where the concealment was without fraudulent intent,
but only an error of judgment. (See Shirley v. Wilkinso
(1781), 1 Dougl. 306, n.) Of course, if fraud entered into the
contract it would make no difference whether that concealed
was material or not. It has been said that no minute disclosur
is necessary (see Asfar v. Blundell, [1896] 1 Q.B. 123, 65 L.J.
(Q.B.) 138, 44 W.R. 130; Cantiere Meccanico Brindisino .
Janson, [1912] 3 K.B. 452, 81 L.J. (K.B.) 1043), but can it
reasonably be said that it was not material to make the di-
closure that no insurance was obtainable upon the ship upon
which the goods were to be carried, which is the present casc’
I am of opinion that there can be only one answer, and that i,
that there was here the concealment of material facts, these being
uninsurability and facts going to establish if not demonstrating
the unseaworthiness of the ship, which facts should have been
disclosed by the assured to the insurer,

No doubt, there is some conflicting evidence as to the unsca-
worthiness, but it is not unreasonable to say upon the evidence
that there was knowledge in the assured as to the state of the
ship which should have been made known by the assured to the
insurer.

Mr. Davis, the counsel for the respondent in his very able
argument, laid great stress upon the point that this was a case of
the loading of goods upon an unseaworthy ship, known to he
unseaworthy by the assured and the insistence upon the insur-
ance placed thereon. I cannot say that the counsel upon the
facts has stated the case at all too broadly. When there was
known unseaworthiness in the assured, it matters not that unsca-
worthiness was admitted by the insurer. (See Buckley. L.J., in
the Cantiere case, supra, at p. 469,) It is true that under a
floating poliey it may be that the name of the ship is not known
to the insurer, but that does not mean that the ship may be
unseaworthy and that nevertheless the insurer is liable. (See per
Mansfield, C.J., Lynch v. Hamilton (1810), 3 Taunt. 37, 128 E.R.
15; Knight v. Cotesworth (1883), 1 Cab. & El. 48; Thames &
Mersey Ins. Co. v. ““Gunford” Ship Co., [1911] A.C. 529). The
insurance here was on ‘‘ship or ships’’ and is an exception to the
general rule, and the insurance is bond fide when the assurcd
is ignorant of the name of the ship by which the goods insured
have been consigned. That was not the present case, and with-
holding the name with the knowledge of the assured vitiated the
policy, (see Arnould on Marine Insurance, 10th ed. (1921) at
pp. 254, 255).
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h has For the foregoing reasons, I am of the opinion that the appeal
. may should be dismissed.
intent Egerrs, J.A., would allow the appeal.

inson Appeal allowed.
e T 20O Ty T 0 SESGEERREsatan

Sdilsd THE KING v. CARON,

N Ezchequer Court of Canada, Audette, J. June 7, 1921,

- Taxes (§ I B—10)—IncoME WaR Tax Act—CONSTITUTIONALITY—B.N.A.
5 L. ACT—DIRECT TAXATION—MINISTER OF PROVINCIAL CROWN.

ino . The right of the Dominion of Canada under art. 3 of sec. 91 of the
can 1t B.N.A. Act to raise a revenue by ‘‘any mode or system of taxation,’’
namely by direet or indirect taxation, in vo way conflicts with the right

e di granted to the provinces by see. 92, art. 2 to raise a revenue by direct
» upon taxation for provincial purposes. The Dominion Crown has independent
: ease! power to raise revenue by direct taxation upon the income of persons
¢ residing within its territorial jurisdiction, and the income of a pro-
7‘"“' 18, vincial minister is not immune from such taxation.

» being [John Deere Plow Co. v. Wharton, (Annotated), 18 D.L.R. 353,
trating [1915] A.C. 330, referred to.]

e been INrOoRMATION by the Dominion Crown to recover from de-
fendant the sum of $210 income tax.
unsei- E. L. Newcombe, K.C., and C. P. Plaxton, for plaintiff.

ridence Aimé Geoffrion, K.C., and Charles Lanctot, K.C., for de-

of the fendant,

to the AvperTE, J.:—This is an information, exhibited by the At-
torney-General of Canada, whereby it appears, inter alia, that

ry able the defendant is the Minister of Agriculture for the Province of

case of Quebee, receiving as such, a salary (R.S.Q., 1909, sec. 574), of
1 to be #6,000, and an indemnity of $1,500 as a member of the Legisla-
v insur- ture, and that in computing the amount of income tax for which
yon the the defendant is claimed to be liable for the year 1917, the said
e was sums have been taken into consideration and account, showing
, unsea- in the result a liability to the Crown, for such income tax, of the
LJ., in sum of $210.

inder a By his amended statement of defence the defendant denies,
known among other things, that he is ‘‘a person liable to taxation under
may be the Income War Tax Aet, 1917, ch. 28, and amendments there-

See per of,”" alleging that the said Acts are unconstitutional and ultra
28 E.R. vires of the powers of the Parliament of the Dominion of Canada,
ames & in so far as they intend to apply to the defendant, who is a Min-
). The ister of the Crown for the Province of Quebee.

n to the The defence rests upon paras. 6a and 7 thereof, which respec-

assured tively read as follows, viz.:—

insured “‘6a. The Income War Tax Aect, 1917, and amendments there-

d with- to, are unconstitutional and ultra vires of the powers of the Par-

ated the liament of Canada.

921) at 7. The Income War Tax Act, 1917, and amendments thereof
are unconstitutional and wltra vires of the Parliament of the
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Dominion of Canada, in so far as they intend to apply to the de
fendant, who is a Minister of the Crown for the Province of
Quebee.”’

By sec. 2 (1) of (1919), sub.-sec. 1 of sec. 3 of the Income War
Tax Act, 1917, was amended by including in the term ‘‘income’’
the salaries and indemnities or other remuneration of members of
provincial legislative councils and assemblies, whether such
salaries or indemnities are paid out of the revenues of His Ma
jesty in respect of any province. And by seec. 10 of the Act this
amendment is deemed construed to have come into operation on
and from the date upon which the Income War Tax Aect, 1917,
came intc operation,

The partics hereto have filed the following admission of facts,
viz, i—

““It is admitted for all purposes of this action that the Min-
ister of Finance determined the amount payable for the tax by
the defendant herein pursuant to the requirements of the In-
come War Tax Act, 1917, and amendments thereto, as being the
sum of $210, and thereupon, November 21, 1918, sent by register-
ed mail a notice of the said assessment in the form preseribed by
the Minister to the defendant, notifying him of the aforesaid
amount as payable by him for the tax; also it is admitted that of
the income in respect of which such tax was determined $6,000
is defendant’s salary as Minister of Agriculture of Quebec, undn or
art, 574 of the Revised Statutes, 1909.”’

The whole controversy rests upon art. 3 of sec. 91 of the B.N.A.
Act, 1867, and art. 2 of sec. 92 thereof, which respectively read
as follows:—

““Sec. 91, art. 3.—The raising of money by any mode or system
of taxation.

Sec. 92, art. 2—Direct taxation within the Province in order
to the raising of a revenue for provincial purposes.”

It is a sound rule of statutory construction that every word
ought to be construed in its ordinary or primary sense, unless a
second or more limited sense is required by the subject-matter of
the context.

There is no conflict between these two sections, and taking
them in their plain and ordinary meaning it is beyond cavil that
the plenary power of ‘‘raising money by any mode or system of
taxation’’—either direct or indirect—is vested in the Dominion;
and it is equally true that the Province has plenary power to
raise money by ‘‘direct taxation,”’ but for provineial purposes
exclusively. This is the proper meaning that judicial interpreta-
tion arising out of decided cases attaches to these two sections.
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“Each class is allowed fall scope to which upon the natural im-

port of language used it is entitled, the jurisdictions must in-

evitably overlap, or to use Lord Watson'’s expression, ‘interlace.’
The federal classes are to be viewed as confined to mat-
ters of common Canadian concern and the provineial as covering

matters of local provincial concern, and after applying further

the great cardinal rule of interpretation 1aid down by the Privy
Couneil in the Parsons’ case (1881), 7 App. Cas. 96, 51 L.J,
(P.C.) 26, that the two secs. 91 and 92 must be read together
and the language of the one interpreted and where necessary,
modified by that of the other, it will appear that there are
domains in which intra vires federal legislation will meet intra
vires provincial legislation.”” Clement’s Canadian Constitu-
tion, 464, See also Lefroy’s Canada’s Federal System, 166, 265,
279 and 281,

But there is more. The powers of the Domirion, given by the
opening enactment of see. 91, makes it lawfui to make laws for
the peace, order and good Government of Canada, in relation to
all matters not coming within the classes of subjects assigned to
the provinces. And it adds:—‘And for greater certainty, but
not 8o as to restrict the generality of the foregoing terms of this
section—as above mentioned—it is hereby declared that (not-
withstanding anything in the Act) the exclusive legislutive au-
thority of the Parliament of Canada extends to all matters
coming within the classes of subjects next hereinafter enumer-
ated.”” And there follows the several articles, among which
art. 3 is found which gives the Dominion the right to raise a
revenue by direct taxation, motwithstanding anything in the
Act. Intra vires federal legislation must override, if neces-
sary, inconsistent intra vires provincial legislation; because
when such authority is so given to the Dominion, it has
paramount authorty, and the plenary operation assured by the
non obstante clause with which the class enumeration opens. T'en-
nant’s case, [1894] A.C. 31, 63 L.J. (P.C.) 25; The Fisheries
case, [1898] A.C. 700, 67 L.J. (P.C.) 90. By the very language
of the opening clause of sec. 91 the rule of federal paramountcy
must obtain,

However, is there in this case actual conflict? There is nothing
repugnant in either enactment in finding that the Dominion has
full authority, ete., and that it is acting within the full scope of
its powers and with respect to matters of common Canadian con-
cern or of the body politic of the Dominion, in enacting the In-
come Tax Act and that the Province has the power, in raising
revenues for provincial purposes, to raise revenue by direct taxa-
tion,
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The Dominion has a right, under sec. 91, to raise revenue, for
matters of common Canadian concern—and for peace, order and
good government—by direct and indirect taxation, whilst the
province, for provincial purposes can only raise by direct taxa-
tion. There is no repugnancy or conflict between these respective
powers. The exercise by the Dominion of the authority to raise
revenue by direct and indirect taxation for federal purposes does
not trench upon the authority of the Province to raise revenue
for provincial purpose by direct taxation,

Finding otherwise would, without justification, interfere with
the revenues of the Dominion when there is no text in the Aet, or
possible construction thereof, to justify such course.

In the interpretation of a self-governing constitution founded
upon a written organic instrument, such as the B.N.A Aet, if the
text is explicit, the text is conclusive. But, when the words es
tablish two mutually exclusive jurisdietions, recourse must be
had to the general context of the Act. Reference case, 3 D.L.R
509, (1912] A.C. 571.

Dealing with the proviso at the end of sec. 91, the case of the
Att’y.-Gen’y. of Ontario v. Att’y.-Gen'l. for Dominion, [1896|
A.C. 348, 65 L.J. (P.C.) 26, settles and correctly describes all
the classes enumerated in see. 92 as being from a provincial point
of view of a local or private nature. It is to be read, therefore,
as a limiting proviso to sec. 92. In other words, as put hy
Clement, J.’s Canadian Constitution: ‘‘Provincial jurisdiction
extends to all matters in a provineial sense, local or private with
in the provinee; subject, however, to this proviso, that any mait
ter really falling within any of the class enumerations of sec. 91
is to be deemed of common Canadian concern and not in any
sense a matter local or private within any province.”” And al
p. 366 he adds: ‘‘It has been frequently recognized by this
Board, and it may be regarded as settled law, that according to
the scheme of the B.N.A. Act, the enactments of the Parliament
of Canada, in so far as they are within its competency must over
ride provincial legislation.”

In Citizens Insurance Co. v. Parsons, T App. Cas. 96, 51 L.
(P.C.) 26, cited by plaintiff’s counsel at Bar, Sir Montagu:
Smith, L.J., referring to the apparent conflict of powers he
tween secs, 91 and 92, by way of illustration of the principle that
the powers exclusively assigned to the Provincial Legislaturc.
were not to be absorbed in those given the Dominion Governmen!,
said at pp. 108, 109:—*‘So ‘the raising of money by any mo:
or system of taxation’ is enumerated among the classes of sul
jeets in sec. 91; but, though the description is sufficiently lary:
and general to include ‘direct taxation within the province in
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order to the raising of a revenue for provincial purposes,’ assign-
ed to the provincial legislatures by sec. 92, it obviously could not
have been intended that in this instance also the general power
should override the particular one.”

Continuing, Sir Montague Smith says:—*‘With regard to cer-
tain classes of subjects, therefore, generally described in sec, 91,
Jegislative power may reside as to some matters falling within the
general deseription of these subjects in the legislatures of the
provinees. In these cases it is the duty of the Courts, however
diffieult it may be, to ascertain in what degree, and to what ex-
tent, authority to deal with matters falling within these classes
of subjects exists in each legislature and to define in the partic-
ular case before them the limits of their respective powers. It
could not have been the intention that a conflict should exist, and
in order to prevent such a result, the two sections must be read
together, and the language of one interpreted, and where neces-
sary, modified by that of the other.”

And that is the prineiple of construetion which I have sought
to apply to this case.

Part of the passage last cited has been referred to by Lord
Ilobhouse in the Lambe case (1887), 12 App. Cas. 575, 56 L.J.
(P.C.) 87, and relied upon by defendant’s counsel at Bar, but in
my opinion nothing ean be gathered from it which would justify
the contention that the Dominion could in any way be deprived
of its power of direct taxation.

Then we have a recent expression of opinion touching the
respective powers of legislation granted by sees. 91 and 92, by
their Lordships of the Judicial Committee in the John Deere
Ilow Co’s. case (annotated) 18 D.L.R. 353 at 357-8, [1915] A.C.
330, 84 L. (P.C.) 64, to the following effect: ‘‘The language
of these sections and of the various heads which they contain
obviously eannot be construed as having been intended to embody
the exact disjunctions of a perfect logical scheme. The drafts-
man had to work on the terms of a political agreement, terms
which were mainly to be sought for in the resolutions passed at
Quebee. . . . To these resolutions and the sections on them,
the remark applies which was made by this Board about the
Australian Commonwealth Act in a recent case Att'y.-Gen’l. for
Australia Commonwealth v. Colonist Suger Refining Co., [1914]
AL 237, 83 L. (P.C.) 154, that if there is at points obscurity
in language, this may be taken to be due, not to uncertainty abhout
general prineiple, but to that difficulty in obtaining ready agree-
ment about phrases which attends the drafting of legislative
neasures by large assemblages. It may be added that the form
in which provisions in terms overlapping each other have been
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placed side by side, shews that those who passed the Confedera-
tion Aect, intended to leave the working out and interpretation
of these provisions to practice and to judicial decision.”

There is an early case which deserves mention if only for the
clarity of its language touching the matter in controversy be-
tween the parties in the case now before the Court. I refer to Dow
v. Black (1875), L.R. 6 P.C. 272, 4 L.J. (P.C.) 52, 23 W.R. 637,
where Lord Colvile says at p. 282:‘‘They (their Lordships) con-
ceive that the third article of sec. 91 is to be reconciled with the
2nd article of sec. 92 by treating the former as empowering the
supreme legislature to raise revenue by any mode of taxation,
whether direct or indirect; and the latter as confining the pro
vincial legislature to direct taxation within the provinee for
provincial purposes.’’

Now, passing to the other contention of the defence respecting
property and civil rights, counsel asserts, inter alia, that an out-
side authority over which the Provincial Legislature has no con-
trol cannot deprive its members of part of the monies voted ac
tually to them as members, compensating them in the discharg
of their duties as representatives of the people of the Province,
or voted as salaries to members of the Provincial Government.
And he asks that if this tax is lawfully imposed what is then to
prevent the Parliament of Canada imposing a direct tax and to
any amount expressly on members of the Provincial Legislature !
And he adds that the revenues, and duties, under sec. 126, raised
by the Legislature form a consolidated revenue fund.

The reply to this purely suppositious case is that the proper
time to deal with it will be when it arises. The Courts do not
concern themselves with or forestall difficulties that may e
imagined but which do not exist in the facts before them; nor
are they disposed to answer hypothetical questions. See per
Lord Mansfield in The King v. Inhabitants of West Riding o/
Yorkshire (1773), Lofft 238, and Dyson v. Att’y-Gen’l, [1911] 1

K.B. 410, 80 L.J. (K.B.) 531.

The Dominion in raising this tax does not in any manner
attempt to interfere with the exercise of provineial powers, but
merely asserts that when the power is exercised the recipient of
the indemnity and the salary shall be answerable to federal legi-
lation in the same manner as other persons or residents, irrespe
tive of the source from which the individual’s income is derived.

In the Lambe case 12 App. Cas. 575 at 587, their Lordships
make the following observation in respect of oppression or «/
convenienti argument : ‘‘If they find that on the due construction
of the Act a legislative power falls within sec. 92, it would !
quite wrong of them to deny its existence because by son
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possibility it may be abused, or may limit the range which
otherwise would be open to the Dominion parliament.”” And
per Lord Loreburn L.C. in Att’y-Gen’l of Ontario v. Att’y-
Gen’l for Canada, 3 D.LLR. 509 at 513, ‘It certainly would not
be sufficient to say that the exercise of a power might be oppres-
sive, because that result might ensue from the abuse of a great
number of powers indispensable to self-government, and ob-
viously bestowed by the British North America Act. Indeed it
might ensue from the breach of almost any power.”’

And, as said, inter alia, in Clement’s Canadian Constitution,
Ird ed., p. 482: ““In the case from which this finding is taken,
the right of the provinces to tax objeets and institutions over
which the federal parliament has legislative jurisdiction was
affirmed in the Lambe case (ubi supra) ... Dominion excise
laws may be rendered nugatory by provincial prohibition. A
province may sell its timber on terms prohibiting exports . . .
As has been said, lawful legislation does not become unlawful
because it cannot be separated from its inevitable consequences.’’

As a further answer to the defence’s contention in this respect,
the observations of Lord Hobhouse in the same case are very
apposite. e said at p. 586: ‘‘Their Lordships cannot conceive
that when the Imperial Parliament conferred wide powers of
local self-government on great countries, such as Quebec, it
intended to limit them on the speculation that they would
be used in an injurious manner. People who are trusted
with the great power of making laws for property and civil rights
may well be trusted to levy taxes.”

The well-known cases of Webb v. Outrim, [1907] A.C. 81, 76
L. (P.C.) 25, and Abbott v. City of St. John (1908), 40 Can,
S.C.R. 597, were much discussed at the argument.

In the case of Railroad Co. v. Paniston (1873), 18 Wall. (85
11.8.) 5, Strong, J., is reported as saying, at p. 36: ‘It is there-
fore manifest that exemption of Federal agencies from State
taxation is dependent not upon the nature of the agents or upon
the mode of their constitution, or upon the fact that they are
agents, but upon the effect of the tax, that is upon the question
whether the tax does in truth deprive them of power to serve
the Government as they were intended to serve it, or does hinder
the efficient exercise of their power. A tax upon their property
has no such necessary effect; it leaves them free to discharge
the duties they have undertaken to perform. A tax upon their
operations is a direct obstruction to the exercise of Federal
powers.”’

The stock argument of interference with property and civil
rights in the province needs only a passing observation. In the

191

Can.

Ex. Ct.
Tne KiNe
v.
CARoON,

Audette, J.




o=

et

ES

H
g
a8
i
i

|
8

192

Can.

Ex. Ct.

Tue Kina

v.
CARON.

Andette, 1.

DomiNioN Law REPORTS. [68 D.L.R.

case of Cushing v. Dupuy (1880), 5 App. Cas. 409, 49 L.J.
(P.C.) 63, their Lordships offered, inter alia, the following ob-
servations: ‘‘It is therefore to be presumed, indeed it is a naces-
sary implication, that the Imperial Statute, in assigning to the
Dominion Parliament the subjects of bankruptey and insolvency
intended to eonfer on it legislative power to interfere with pro-
perty, eivil rights and procedure within the provinces, so far as
a general law relating to those subjects might affect them.”’
Thereby reserving to the sovereign legislature its plenary power
in relation to all matters coming within the classes of subjects
mentioned in see. 91, as the Act expressly states. See also T'en-
nant v. Union Bank, supra; Att’y-Gen’l v. Queen Insurance Co.
(1878), 3 App. Cas. 1090; Bowrgoin v. Montreal, Ottawa and
Occidental R. Co. (1880), 5 App. Cas. 381, 49 L.J. (P.C.) 68.

Again in the Russell’s case (1882), 7 App. Cas. 829, at p. 839-
840, 51 L.J. (P.C.) 77, is found the following language: *‘Few,
if any, laws could be made by Parliament for the peace, order,
and good government of Canada, which did not in some incidental
way affect property and civil rights; and it eould not have been
intended when assuring to the provinces exclusive legislative
authority on the subjects of property and civil rights, to exclude
the parliament from the exercise of this general power whenever
any such incidental interference would result from it. The true
nature and character of the legislation in the particular instances
under discussion must always be determined in order to ascertain
the class of subject to which it really helongs.”

And again per Anglin, J., in Re Insurance Act (1910), (1913),
15 D.L.R. 251, 48 Can. 8.C.R. 260 at p. 310:—“when a matter
primarily of civil rights has attained such dimensions that it
‘affects the body politic of the Dominion’ and has become ‘of
national concern,’ it has, in that aspect of it, not only ceased to
be ‘local and provincial,” but has also lost its character as a
matter of ‘civil rights in the province’ and has thus so far
ceased to be subject to provincial jurisdiction that Dominion
Legislation upon it under the ‘peace, order and good govern
ment,” provision does not trench upon the exclusive provincial
field and is, therefore, valid and paramount.’

On the whole I fail to see any ground upon which the
defendant should be treated with discrimination as regards th:
other citizens or public of Canada in relation to liability for .
{ax of the nature here in question. See Hollinshead v. Hazleton
[1916] 1 A.C. 428, 85 L.J. (P.C.) 60.

I have come to the conclusion that the Dominion has, under
the several provisions of sec. 91 of the B.N.A. Aect, 1867, ind:
pendent plenary power within its own proper legislative domain,
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and disparate from and unrelated to any provincial right of
taxation, to raise revenue by direct taxation upon the income of
persons residing within its territorial jurisdiction, and that the
immunity or exemption claimed by the defendant cannot avail,

There will be judgment against the defendant, as prayed, for
the sum of $210, with interest thereon at the rate of seven per
centum per annum (as pfovided by 1917, sec. 10 of ch. 28) from
November 21, 1918, to the date hereof and with costs.

Judgment accordingly.

MEN'S ATTIRE REGISTERED v. HART,
Quebee Superior Court in Bankruptey, Panncton, J. June 24, 1922,

Baxxrurrey (§ IV—40)—PROPOSED COMPROMISE—AUTHORISED TRUSTEES'
FEES FIXED BY—JURISDICTION OF C'OURT TO GRANT ORDER FOR PAY-
MENT,

The Superior Court in Bankruptey has no jurisdiction to dispose of
a petition of the authorised trustee for an order against a debtor for
the immediate payment of a sum fixed as the amount of his fees
under a proposed compromise. The trustee's costs must be taxed by
the Registrar and if not satisfactory an appeal lies to the Bankruptey
Court,

[See Annotations 53 D.L.R. 135, 56 D.L.R. 104, 59 D.L.R. 1.]

Perrrion by authorised trustee for an order for immediate
payment of his fees fixed by a proposal of compromise by which
his fees were to be paid in cash. Refused.

P. Ledieu, for debtor.

8. @. Tritt, for trustee contestant.

PaAxNETON, J.:—The authorised trustee petitions the Court
for an order against the debtor for the immediate payment of
$1,136.14 to him for his fees as trustee, in this bankruptey mat-
ter. He claims this under the proposal of compromise by which
the trustee’s fees were to be paid in cash. He also asks that, in
any event, the Court do proceed to fix his remuneration

The Court has no jurisdiction to dispose of said petition, the
trustee’s costs must be taxed by the Registrar, and if not satisfac-
tory, an appeal lies before this Court. The only case where the
trustee’s remuneration is fixed by the Court is mentioned in see.
40 of ch. 36,1919, (Can.), as amended by ch. 17, 1921, sec. 33.

The Court declares that it has no jurisdiction and as this
want of jurisdiction has not been raised by the party contesting
the petition, the petition is dismissed without costs.

Petition dismissed.
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SCALES v. GRAYSON, EMERSON & McTAGGART.
Saskatchewan Court of Appeal, Haultain, CJ.8., Lamont, Turgeon and
McKay, JJ.A. June 29, 1922,

SoviciTors (§ ITA—22)—NEGLIGENCE—LOSS TO CLIENT—LIABILITY,
Solicitors who, misinterpreting their client’s instructions bid more
at a sale of land than they have been authorised to do, and afte
learning of their mistake negleet to take steps which are in their
power to give effect to those instructions, but proceed to obtain a
transfer and have the sale confirmed and thus involve their client in a
loss, must make good the loss sustained through their negligence.

Arreal from a judgment in favour of plaintiff in an action
for damages for loss sustained through the negligence of the
defendants, his solicitors, Affirmed.

J. F. Frame, K.C., for appellants.

F. L. Bastedo, for respondents,

The judgment of the Court was delivered by

Lamonr, J.A.:—This is an appeal from a judgment in favour
of the plaintiff for damages for loss sustained through the negli
gence of the defendants. The defendants were solicitors for
the plaintiff, who resided in Prince Edward Island. In their
capacity as solicitors, they brought on behalf of the plaintiff an
action against H. R. Sugden and H. J. Hawthorne upon an
agreement for the sale of land. In the course of that action the
defendants obtained an order for the sale of the land set out in
the agreement in case the amount found due thereunder was
not paid within the time fixed by the Court, which was January
14, 1920. The land was subject to a mortgage to the Trust &
TLoan Co. of Canada for $800, which Sugden and Hawthorne
had agreed to assume in addition to the amount mentioned in
the agreement, Sugden and Hawthorne did not pay. On Janu
ary 31, 1920, the plaintiff wrote a letter to the defendants, which
letter, in part, reads as follows :—

‘“ Advertise the property subject to mortgage, or otherwise,
as you consider best. At the sale of this property I want you 1o
bid for me, but do not bid above $2,600.””

On February 17, 1920, the plaintiff again wrote to the defend-
ants from Phoenix, Arizona, as follows:—

“Kindly forward to me at Summerside, P.E.I, copy of the
advertisement re S,W, 18-13-7/3rd. I assume you are bringing
this land to sale as quickly as possible. I assume, too, that in
bidding for me you will buy the land as cheaply as possible -
that is should it not go above my outside price of $2,600,”

This letter the defendants acknowledged on February 25, hut
gent their reply to Pheonix, Arizona. On March 22, 1920, the
said land was offered for sale by Sheriff Rutherford, the officer
appointed by the Court to sell. The land was offered subject to
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the mortgage above referred to, and taxes. Two bids were
made. One of $2,400, by a Mr. Ross, and one of $2,450, on hehalf
of the plaintiff by a student-at-law from the defendants’ office,
who, in the absence of the member of the firm who had charge of
the matter, attended the sale. The land was knocked down to
the plaintiff at that price. On March 25, the defendants notified
the plaintiff of the sale, and on April 3, he replied as follows :—

“I am in receipt of your letter dated March 25 and note
contents. I note, too, that the land has been sold subject to
mortgage and taxes. I am assuming that the price of $2,450 is
the net cost of the land to me, not this amount over and above the
mortgage, taxes, ete.”’

On June 26, the defendants obtained from Sheriff Rutherford
a transfer of the land in favour of the plaintiff, subject to the
mortgage and taxes, and on August 26 they obtained an order
from the Local Master confirming the sale. On September 1 the
plaintiff wrote protesting that the mortgage and taxes should
have been paid out of his $2,450 bid, and that his judgment
against Hawthorne and Sugden for the deficiency should have
been the amount of the mortgage and taxes over and above what
it actually was. At the time of the sale there was unpaid under
the mortgage the sum of $659.64, and there were due for taxes
$69.30. These sums, together with the $2,450 which the defend-
ants had bid, amounted to $3,178.94, which was the price of the
land to the plaintiff; who contends that under his instructions
the defendants were only authorised to bid $2,600 for the land,
free of encumbrance. The trial Judge upheld the plaintiff’s
contention, and gave him judgment for the difference between
$3,178.94 and the $2,600 which he had authorised the defendants
to bid. The defendants now appeal.

In my opinion the trial Judge was right. The instructions in
the plaintiff’s letter of January 31, authorising the defendants
to sell subject to the mortgage or otherwise as they considered
lest, followed by authority to bid for him $2,600, make it reason-
ably clear that $2,600 was the price the plaintiff was willing to
pay for a clear title. If the defendants had considered it best
1o sell the land free of all encumbrances, it is clear that they
were authorised to bid only up to $2,600. That being so, I fail
to see how they could interpret their instructions as authorising
a bid of $2,600, subject to the encumbrances. But even if their
instructions had been less clear than they were, the defendants
knew on April 3 that they had misinterpreted the plaintiff’s
intention. As the plaintiff had the leave of the Court to bid at
the sale, and as he was the purchaser, all the defendants had to
do was to abandon the sale of March 22 and advertise the land
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for sale again. At that time they did not have transfer fron
Rutherford and the sale had not been confirmed. Instead o
taking these steps to give effect to their client’s intention, the
proceeded to obtain a transfer and have the sale confirmed. 11
bidding $2,600 for the land subject to the encumbrances, the d¢
fendants, in my opinion, acted contrary to their instructions, an
involved their client in a loss. This loss they must make good
At the trial evidence was adduced to shew that the value of tl.
land was $1,600, cash, or $2,000, on time,
I would, therefore, dismiss the appeal with costs.
Appeal dismissed.
CALHOUN v. LAMSON & HUBBARD CANADIAN Co.
Alberta Supreme Court, Appellate Division, Seott, C.J., Stuart, Be
Hyndman and Clarke, JJ.A. June £9, 1022,
MASTER AND SERVANT (§ IC—10)—EVIDENCE SHEWING EMPLOYMENT
INTENTION OF PARTIES—SERVICES NOT TO BE GRATUITOUS—REAsO
ABLE AI.lAD\\'A.V(‘E—Ql'A.\'TI'M MERUIT,
‘Where the evidence shews that a plaintiff was employed by the defen
ant and that he rendered very considerable services to his employ
and it being also elear that he did not intend to give his servic s
without compensation, and that this was understood by the employ
the Court will allow him a reasonable allowance for his services, on
quantum meruit, according to the evidence and circumstances of tl
case,
Aprean by plaintiff from the trial judgment in an action {0
recover payment for services, Reversed.
N. D. Maclean, K.C., for appellant.
S. B. Woods, K.C., for respondent.

Scorr, C.J., concurred with Beck, J.A.

Sruarr, J.A. :—It is perfectly ohvious that there has been hal
blood between the parties in this case from the very beginning
and before the litigation began and it very probably extendd
te their solicitors.

The plaintiff made extravagant elaims, which, considering the
meagre evidence put forward by him to show what services e
Liad actually performed, or to show any valid agreement to give
him stock, the defendants were, I think, perfeetly justified in
resisting. I observe, though, that at one point in the evidence
where the plaintiff was deseribing what he had done the trial
Judge complained of his going into such detail. It is just the
ebsence of specific detail, particularly with reference to the
operations of 1920 that stands especially in the plaintiff's way
so far as any even moral claim to any very large sum is con-
cerned.

But, on reading the whole evidence, I cannot but conclude
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that the plaintiff did perform considerable services for the
defendant company and that he did so at the request of author-
ized agents of the company. Undoubtedly, Bryan was in full
control of the company’s affairs in Canada, and requested the
plaintiff to do many things on its behalf, He was also, undoubt-
edly, given an official name as manager or superintendent of
transportation.

The plaintiff may have been self-contradictory and ineonsistent
in many of the details of his evidence, but he was not alone in
this respect. For instance, Lane, on his own admission, used
him as a secret agent to purchase the boat ‘‘The Slave River’’
and got him to buy it, really for the defendant, in the name of a
company of which the plaintiff was an officer, and yet he turned
around and endeavored to make out that he was a mere messenger
to convey an offer,

With respect to the pure point of law upon which the trial

“Judge decided the case I am of opinion, with much respect, that

he took too narrow a view. The plaintiff performed many ser-
vices for the defendant company at the request of their authorised
agents, Bryan and (with respect at least to the purchase of the
hoat) Lane. 1 have no doubt upon the evidence that it was
thoroughly understood between Bryan and the plaintiff that he
should get some remuneration for those services. It is true, of
course, that the plaintiff refused to accept a salary. 1 interpret
what was said to mean that he did not want to appear as getting
so much a month or a year as a salaried officer, but he wanted to
be given something in a lump and he suggested a block of stock
in the company. No valid bargain to give him stock was ever
proven,

But when services, certainly of some considerable value, were,

*in faet, performed at the defendant’s request, I think the Court

should place an interpretation on what was said as favourable
us possible to the plaintiff’s-right to be paid for them. If he
spoke of not wanting money I think he meant merely that he
did not want to become a salaried servant receiving a monthly
stipend, but that if he could not be given stock in the company
lic should never get anything at all is more than I am prepared
upon the evidence to hold that Bryan and he intended.

I am of opinion, therefore, that the Court should allow him a
1easonable lump sum of money as remuneration. There is grave
danger, of course, in accepting Bryan’s estimate of what his
services were worth in view of Bryan’s disagreement with the
directors.

I think that $3,000 in all would be a reasonable allowance and
14—68 D.LR.
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T would allow the appeal with costs and direct judgment to be
entered for the plaintiff for that sum with costs of the action.

Beck, J.A.:—Counsel for the plaintiff opened his evidence by
reading from the depositions taken on examination for discovery
of Pike, the treasurer of the defendant company, as the repre-
sentative of the company.

From his evidence, the following facts appear. I have put in
some details from other sources, The present directors are
Harper, Cochrane, Hart, Morgan, Bowditch and himself, and
perhaps one or two others. The company was incorporated in
October, 1918 ; the business had been going on before for about 2
vears under the name of Lamson-Hubbard Corporation, as a
joint venture by Lamson junior and Bryan. Bryan was ap-
pointed general manager and managing director, soon after th
incorporation. He. continued in this office till September, 1920,
He was also vice-president. It was part of his duties to run th:
business in Alberta and the Northwest Territories, including the
hiring of any men he thought fit to hire. The company was
aware that Calhoun was doing some work for the company :
that he was doing some work in 1919; that he was looking after
the interests of the company in the absence of Bryan. This is
indicated by a letter from Bryan to Calhoun, dated August 20,
1919, reading :—

““This is to advise you that you have full authority to act for
me and in my place as manager of the Lamson-Hubbard Can-
adian Co., Ltd., during my absence in any capacity whatever,”
and by a letter dated October 27, 1919, from Bryan to Morgan,
then president of the company and residing at Boston, in which
occurs this passage:—

““Mr. Calhoun has agreed with me to give me his assistance
next season and with him as a transport man, who knows his
business, I am very confident of satisfactory results.”’

The company ‘‘in any case in the fall of 1919 knew that
Calhoun had agreed to give Bryan his assistance next season.’
Pike admitted that it was an established fact—within the con-
pany’s knowledge—that Calhoun did go to Smith Portage in
1919 and was assisting in the company’s business there.

Pike also says that the company was willing to pay Calhoun
£1,000, i

The first witness called was Bryan. I note points from lis
evidence,

Bryan was in the earlier organisation as manager. The com-
pany was incorporated in November, 1918, From that date on,
he was in charge of the business of the company in this country
—their business of fur trading and transportation. The com-
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pany had nine trading posts—Fond du Lae, Portage la Lae,
Fort Chipewyan, Fort Rae, Fort Resolution, Fort Providence,
Fort Simpson, Poplar Point, Fort GGood Hope. Before the incor-
poration of the company they had nothing in the way of a trans-
portation system except some scows and a small gas boat. Captain
Lane was sent up from Boston in the fall of 1918 to go into the
question of transportation. Lane, having consulted Calhoun and
discussed with him—'‘spending a good many days together,”’—
the matter of transportation decided that the season was then
100 far advanced to make it advisable to go north then to Fort
Smith, as he had contemplated, and, consequently, returned to
Boston.

About this time a prospectus was issued. Several copies were
sent from the head office at Boston without a covering letter.
Two copies were produced to the witness on his examination in
chief, He said one of the copies was one of those sent to him.
It was marked for identification; but its admission as evidence
was objected to as not shown to have been authorised by the
company, and the objection was sustained. In my opinion, there
was sufficient prima facie evidence of authorisation to entitle the
plaintiff’s counsel to have the prospectus filed; whether the
authorisation could be negatived or put in doubt and what
hearing it would have on the points in issue are other questions.
Being of this opinion, 1 have looked at the prospectus. It pur-
ports to be a prospectus of the defendant company. It puts
Bryan and Lane as managers. It purports to be signed by the
defendant company.

Captain Lane was in this country in 1919, He was located
at Cache 24, near the end of steel, for the greater portion of the
vear, He built two gas boats there for the company and received
the mercha