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PREFACE TO FIRST EDITION.

Some eight years have now elap< 1 since the pulilication

of the second edition of Mr. Casiie).. nook on the practice of

the Supreme Court of Canada. An apology, therefore, is

perhaps unnecessary for the appearance of this volume

dealing with the jurispriulcnce and prBcticc of the Court.

In view of the fact that the sections of thu old law relating

to the appellate jurisdiition of the Court have been entirely

redrafted in the Revised Statutes of lOOfi, and may give rise

to the false impression that the revision has made some alter-

ations in the law, it may not be out of place here to state the

reasons which led the Commissioners to exercise in this case

to the fullest extent the power vested in vhem by the Statute

:) E. VII. ch. 61, which authorized them, in consolidating the

statutes,

"to make Hdch alterations in their language as are requisite

iu order to preserve a uniform mode of expression, and make
such minor amendments as are necessary to bring out more

clearly what they deem to be the intention r' 'arliament,

or to reconcile seemingly inconsistent enactmen '

In March, 1903, the writer sent to the Attorneys-General

and Bar Associations of Canada a pamphlet, accompanie<I by

the following circular-letter :

—

•'Sir,—The Commissioners for the revision of the Statutes

of Canada have allotted to the undersigned the work of revis-

ing in the first instance 'The Supreme and Exchequer Courts

Act.' After considering the proceedings in Parliament when

the different amendments to the original Act were made, and

after reviewing the many decisions of the Supreme Court

v.hich deal with its jurisdict- i, the writer has been impressed

with the desirability of recasting those sections of the Act, by

which the apjellate jurisdiction of the Court is conferrec

"The matter having been brought to the attention of the

Honourable the Minister of Justice, he has instructed the



y PREFACE TO HMT TOITIOM.

Writer to .l™rt « Bill •ont.ininu the propt-o,! «"';"''»;;:';^"

rni.iil.niit it tcp the Atto-neyn-tlenoral »nd the Bar Anno, m

Tot ofTll!. VftlZ'. Province, of Cnad., for the.r eon-ler-

'""."l h.,v.. th.' h.-nnur. thprofor.-, to enclo.e you « copy of

tho«, M^^on. of the Bill in which "-c .mendmentj. .ppeBr.

icZpanicd l.y .m oxpl.n»tory note pointmR o,.t the altera-

iinn« maile anil (tivinu reaimiia theretor.

"tw «im ( f the writer haa been to xmf auch clear and

„rMl ,Zml i . deflning the Courf. juriadietion, that an

rnlnTavhe put. «" far n« po"»ihle, to the numeroUH motion.

trnS which heretofore have been made at nearly every

rim of "l
'

CoHrt; an.l at the »«me time to «v"..l ""y
«;j^

JeTtion of an attempt to ext-nd the jur.«l.ction of the Court

Keyond hetoundarie, which parliament taelf ha. .ntended

to nlace y it. le^ialation, except where the amendment, are

Iibvi'lly de.ir«ble and have been .uggcated by member, of

"'^"";h:lX*ple.?ed'to have - our.view upon the pr„po.ed

nmendment. at your earlie.t ec^enienee.

In the explanatory note which accompanied the letter it

was said ;

—

"The extent of the jurisdiction of the Supreme Court

haa proved a fruitful subject of litiRation, and notwith.tanrt-

inp firmanv deei.ion. of the Court upon the «,ct.on, of the

.tatutc. dealinK with thi. question, the number of motion, to

n«n"h for want of jurisdiction appears to Rrow rather than

decrease a. the years go by.
^ . u

•'Indeed, during the la.t ten years there have been a«

mnny motions to quash appeals in the Supreme Court for

want of jurisdiction a. arc found in the twenty years pre-

ecdinir Leaving out of consideration those cas« m which

the motions to quash fiave failed, no less than fifty case, of

appeal, quashed for want of jurisdiction are to be found in

the official reports of the Court since 1893.

"The reason for this is obvious, when we examine criti-

inllv the section, of the Act dealing with jurisdiction. We
find there a great lack of precision in the exprea.<iion of the

mind of Parliament, and the sections are so ill-arranged that

even after a very careful and minute examination it is often

difficult to detennine whether the case is appealable or not.

"In the decisions we frequently find the .ludcres them-

selves divided in opinion with respect to the jurisdiction of



racrACt: tu fikht kditkin. *«

the Cuiirt in thi' <«' iM'fiire tlii-m for riinii<lr>rntion : b'iiI il

there il room ff>r itifinheni of th<> (^oiirt to ditutKrc"*, it in not

to he wonderml .it, that wc freiiupntly ftnil the Bar hope-

lemly at urn In thin matter."

It in not nopomarj' to refer furtlier li> thin, heyond uyinR

that althoiiRh n tiraft liill 'van prcpari'il for mibmimion to

Parlinnii'nt eontaininv amenilmcntx wliieh it waa thought

miftht ailvuntaseoiiiily be made to tlie Ait, it waa ultimati'ly

Heciilcd to do no more than attempt, by redraftinu, to mini-

mize, M) far an poanible, the diffii'ulty so frequently found in

determining the .itiriadietion of the Court.

It only remains to say that in addition to what has been

aecomplished by the revision, it has been found possible in

the present work to still more simplify the question of

jurisdietion by the preparation of a table which will be foi nd

on paKes 81 and 82. and an explanation on paRe 80, called a

Key for dctermitiing the jurisdiction of the Court, and which

by a simple process of elimination, makeo possible in most

eases to speedily determine the jurisdict .. of the Court in

appeals from all the Provinces of Canada.

G. R, CaUEron.

Ottawa, November 16th, l!)06.





PREFACE TO SECOND EDITION.

The present work contains all the material to be found in

the first edition of my volumes on the Practice of the Supreme
Court (1906), and the Rules of the Supreme Court (1907),

with all the reported decisions of the Court since these edi-

tions were published dealing with practice and procedure,

and in addition contains a large number of decisions, includ-

ing some in the Privy Council, not elsewhere reported, but

which it is believed will prove of assistance^ particularly

where the jurisdiction of the Court is in question.

In the Provinces of Ontario and Quebec, and in the Yukon
Territory, statutory provisions have been made by the

Supreme Court Act for preventing any further appeal beyond
the highest provincial court. There have been many decisions

of the Supreme Court with respect to these limitations which,

on their face, are often difficult to reconcile. In the present

edition these cases are grouped and the classes differentiated,

so as to facilitate the practitioner in his inquiry as to the

bearing of the decisions of the Court upon the case he may
have in hand.

The writer has also anal.ysed the decisions bearing on the

jurisdiction of the Court with respect to final and interlocu-

tory judgments, discretionary judgments, new trials, leave to

appeal to the Privy Council, etc., with the same object of

elucidating the ratio decidendi in each case, and presenting

the decisions in a form which will simplify the inquiry to

the lawyer desiring information respecting the same.

During the last few years the Judicial Committee of the

Privy Council has in correspondence between its Registrar

and the writer, some of which is printed in this work, recom-

mended Canadian lawyers to prepare and print their cases,

on appeal to the Privy Council, in Canada. I have therefore

in the present edition added largely to the text relating to

such appeals, with a full set of forms. The Privy Council

Rules revised and consolidated are printed as an appendix.
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It hs8 recently been held that admiralty cases are now

appealable direct to the Privy Council without leave, and

the application to allow bail is now made in the Supreme

Court. Information and forms are given in this edition.

On the suggestion of some members of the Court, for con-

venience of reference, the Supreme Court Act is reproduced

from the Revised Statutes of Canada, as an appendix.

E. B. Cameron.

Ottawa, Nov. 4th, 1912.



ADDENDA ET CORRIGENDA.

(Page 24.)

BiL tv. Oaasidy, Oct. 7th, 1912.

. -1 this case the plaintiff, respondent, brought an action
against the defendant, appellant, claiming damages for negli-
gence. The trial judge dismissed the action holding that the
plaintiff's contributory negligence was the cause of the acci-
dent. The Court of Appeal reversed this judgment and
referred the action back to the trial judge to assess, on the
evidence given at the trial, what damages plaintiff had sus-
tained by reason of the matters set out in the statement of
claim, and ordered the defendant to pay the plaintiff such
sum as the trial judge might find the plaintiff entitled to as
damages ; and further ordered the defendant to pay the plain-
tiff the costs of the action including the costs of the reference.

When the case was called in the Supreme Court counsel
for the defendant, appellant, admitted that he was unable to
distinguish tliis case in principle from the decisions of the
Supreme Court in Wenger v. Lament and Crown Life v.

Hkinner, and the appeal was accordingly quashed for want of
jurisdiction.

Tide Dunn v. Eaton, Oct. 22nd, 1012; and Kilmer v.

Beach, Nov. 6th, 1912; Hesstltine v. Nellis, Nov. 11, 1912
(reported in part suh nom Windsor, etc. v. Ncllis, infra,

p. 24), not reported at this date.

(Page 43.)

Roberts v. Piper, Oct. 6th, 1910.

A motion was made to quash appeal for want of jurisdic-

tion. The papers filed showed that Mr. Justice Clement
sitting in chambers made an interpleader order in the usual
form, directing the parties to proceed to trial of an issue in

the Supreme Court of British Columbia, and reserving fur-

ther directions and costs. The issue was tried before Morri-
son, J. It was held that the property in question was not
the property of the plaintiffs as against the defendants, and
the court directed how money in court should be paid out. On



appeal to the full court this judgment was set aside and judg-

ment directed to be entered tor the appellants in that court.

Also the court adjudged that the property in question belonged

to the plaintiff C. T. W. Piper awl was exigible under the

execution in the sheriff's hands. From this judgment an ap-

peal was taken to the Supreme Court and respondent moved

to quash on the ground that judgment in interpleader issue

was not final.

The motion was dismissed with costs.

(Page 235.)

Lapointe v. Montraal Police Society, 36 Oan. 8.O.R. 5.

The action was for $62.50, the first monthl.v instalment of

a life pension at the rate of $750 per annum, and for a declar-

ation that plaintiff was entitled to such annual pension dur-

ing the remainder of his life. On a motion to quash an appeal

to the Supreme Court, affidavits were filed to shew hy actu-

ary tables that the pension was worth $7,000. Held, that

the amount in controversy was the monthly instalment of

$62.50, and the motion was allowed.

(Page 2.38.)

Wiiteler v. Davidson, 34 Oan. S.O.B. 274.

.

The plaintiff had a judgment, payable in quarterly instal-

ments, for $1,500 per annum for alimony against her hus-

band. Upon his death his executors and universal legatees

refused to continue the payment. Three months after the

husband's death a case was stated for the opinion of the

Superior Court under article 509, Code of Procedure (Que-

bec), in which the facts were admitted, and the question to

be determined was the risrht of the appellant to be paid the

annuity after her husband's death. The appellant succeeded

in the Superior Court, but this judgment was reversed by
the Court of King's Bench. An appeal to the Supreme Court

was quashed, the Court holding that the matter in contro-

versy was the amount due when the case was stated, and was

under $2,000: that the abstract right to the annuity alone

was in que<^tion, and that the future payments to which appel-

lant would have been entitled had she succeeded, was not

"future rights" within the meaning of the statute.



ADRENDA. Xiii

(Page 260.)

Olemeat . La Bufne Natlonale, 33 Can. B.O.B. 343.

On a contestation of a statement of an insolvent trader by
a creditor claiming a sum exceeding $2,000, the judgment
appealed from condemned appellant under article 886 C.P.
(Quebec) to three months' imprisonment.

It was held that there was no sum of money in contro-
versy, and no appeal would lie to the Supreme Court.

(Page 296.)

in re Spragne, May 16th, 1911.
'

The following consent judgment was approved and made
by the Court:

"And this Court doth further order and adjudge that
paragraph 1 of the Minutes of Judgment of the Court of
Appeal for Ontario, bearing date the 31 Pt day of December,
A.D. 1909, be reversed and set aside and that the costs of
all parties in this Court and in the Court of Appeal for
Ontario should be paid out of the fund in question, and that
the costs of the Executors s. co be paid should be taxed as
between solicitor and client."

Vide also in re Bispin, Nov. 18th, 1912, not yet reported.

(Page 341.)

In re Flacide Richard, 38 Can. B.O.R. 394.

On an application to a judge of the Supreme Court for a
writ of habeas corpus, it was held by the majority of the court
that he could refer it to the Court which would then have
jurisdiction to hear and dispose of it.

(Page 441.)

Brown . Oagy, 2 Hoo. N.S. 341.

Lord Kingsdown said

:

*"^wo of the judges have sent some long and very elabor-
ate arguments supported by a citation of numerous author-
ities against the decision of the majority of the Court. It
was asserted by the respondent, without any contradiction on
the part of the appellant, that these arguments were not
delivered by the dissenting judges at the hearing of the cause
but were first made known to the parties by being printed as



!

part of the record before us. If the statement thus made be

accurate, we must say with all respect for these learned per-

sons, that the course so pursued by them appears to us open

to objection. We think that their reasons for dissenting

from their colleagues should have been stated publicly at the

hearing below, and should not have been reserved to influence

the decision in the Court of Appeal. We have thought it due
to the general interests of the suitors in the colony to make
these remarks, in order to prevent what has been done from
growing into a practice, though it may not have produced
any mischief in this particular case.

'

'

(Page 441.)

Dnfresse v. Desforgn, Nov. 4tli, 1912.

Counsel moves to have the notes of Jlr. Justice Tcllier

filed as part of the case removed from the record on the

ground that they had Tieen prepared and delivered long after

the .iudgment of the court below and since the present appeal

to this Court had been launched. The Court said

:

"Appeals are by the statute, and rules to be heard on a
case settled in the court below, and no additional material in

ordinary cases will be looked at.- At the same time the Court
will not preclude it.self in a proper case and upon a proper
application, from receiving reasons for judgment which have
been handed down after the appeal has been launched. In
the present case, the appellant is given leave to make such an

application supported by affidavit."

(Pages 467, ,'536.)

The practice in the Registrar's office is to finally arrange
the order in which the cases will appear in the printed list

on the last day for inscription (vide Rule 37), and lawyers
desirous of grouping theii cases so that they may be beard
together should instruct their agents in advance. This parti-

cularly applies to cases coming from the Western Provinces,

where the time occupied in travelling makes it specially im-

portant to counsel not to be detained in Ottawa longer than
is necessary.

(Page 496.)

Rule 12. A case printed on both sides of the paper as
required by the Rules of the Court of Appeal for Ontario,

hut otherwise complying with the Supreme Court Rules, will

be accepted in the Supreme Court.



ADDENDA. „
(Page 541.)

«.«. ToidMikloU r. Eon Joint Btoek Oo., Oct. 13th, IMS.

.r,nifJ^'* k'''""'
'"'"'"*'' ''"'' """«"» °' »" P'rtie*, haviDg

ff"i M '"r ""o *»°T P"' «t f™* of Ontario lirt owing lo fact

iinHi^'";
'^.P;

'^•'"f"<^r..KC., of counsel for respondent .a
^{^ L «ked.

'"""™ ''"""" "PP^-hin^. order' waS

(Pages 567 and 784.)

B* RaUfax Eloctlon, 39 Oaa. 8.a.B. 401.

The Acting Chief Justice said :

fnof if Jll'^^r
•'.''"*

t''*"'
'PP™'' •"""= •'«" Plawd at the

Zi ?» I /"'*!.'"' '"'*• »"'' •""lo^ta'"' from the regUtrarthat It was done by consent of counsel. Since I have had the

tZf "aT^u "•«. bench, election cases have InvarUw
1.1 J^""' ^^ '"' "*2'*'"" ** "•« 'op <" the list. In suchcases the convenience of counsel alone is not to be consider«lThe electorate IS also interested, and this very ease shews thaicounsel for the parties, even for the petitioneT carlven
little for the public. Speaking for the court, ^d w7th tS,

ITlZrl^ "
• ^h'^ -^r'"^' ?

'^''•' '' ""deVsto^ that in

Jill •
'" *''\P«»<' no e'eetinn appeal is to be placed

^^r^r 'T^\^^ *•? '"P of the whole list unless otherwi^
specially ordered by the court or a judge."

""'"wise

(Page 795.)

aaUfu Bourd of Trade ». Grand Trank Ely. Co., 44 On. S.O.B.

A judge of the Supreme Court will not grant leave tnappeal from the decision of the Board of Railway CnZJ
sione™ on a question of jurisdiction if he has no doubt tTaisuch decision was correct.

""uui mat
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REVISED STATUTES OF CANADA
(1906.)

CHAPTER 139.

AN ACT RESPECTING THE SUPREME COURT OP
CANADA.

B.S.,

SHOKT TITLE.

1. This Act may be cited as tlie finpreme Court Act
c. 135, 8. 1.

INTEEPEETATION.
3. In this Act, nnless the context otherwise reqoires,—

(a) 'the Snpreme Conrf or 'the Court' means the Supreme Conrt
01 Canada:

(b) 'judge' means a judge of the Supreme Court of Canada and
includes the Chief Justice;

(c) 'Eegistrar' means the Registrar of the Supreme Court;
(d) 'judgment,' when used with reference to the Court appealed
from, includes any judgment, rule, order, decision, decree de-
cretal order or sentence thereof; and when used with reference
to the Snpreme Court, includes any judgment or order of that
court;

iltaning of expression "judgment."
"Tlie proaouncoment in court, oral or wfitten, of the

Ir'the Co°urt.^'
" ""^ "^^ constitutes the judgment

C.P.h'. V. niain, 36 Can. S.C.R. 159.

/'.w/rr of Court to vary its own judgment.
"Every court^ ha« an inhereat jurisdietion to put its

: Hf f
"'*'":"' f"™' »" application or « mero motu ^i UiM of apphcataon, and the parties are not at liberty

•'tli,T l,y coa^nt express or implied, or by M-kivar or aT<|..N.soence to b.nd a court to accept as ite jud^lt anj:
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Judgment, g (j R 159.

PanroM V Knight, 25th June, 1879.

The'udpnent of the Supreme Court as settled an,l

entered haTng directed that the costs should be paid by Ui.

nnncTlan to tte respondent, on application of respondent,

the order was amended by directing that the costs should ,.

nLbv the appellant's "next friend" to the respondent, tl.-

^^pellant having sued and prosecuted the appeal by h.s ne.,

friend.
. ^, .

Ritchie, CI., in Chambers.

Beeves v. Cterriken, Oont.Dig. 1122, 10th April, 1880.

Counsel for respondent moved for leave to addre^Cou,

on au™ion of appomtment of valuators and question .n

cLrdisp^cd of by final judgment of Court Referred .,

Tichereau, J., in chambers, who stated to the Court tha U

r<?ponTent sought to practically reverse the judgment ot tl,,-

Court. The motion was dismis.sed with costs.

Sonlangea Election Case, 28th March, 1885.

Counsel for ."ppellant moved to amend final "rd'T ut

Supreme Court as to costs, such ordor declaring that ,..

rZomlent .should pay the costs in the court below, bu tl,.

[rial iudge having refused to tax to appellant *« costs of

c"r.ain witnesses examined in ca-ses not appealed to the

Supreme Court. Held, that the judge was right. lIoti.,n

refused with !)i2."> costs.

Smith V. Ooldie, Cout. Dig. 1123, 9th December, 1885.

On ,-. petition presented in Court (five judges being rr,.

sent of the six vl.o had heard the appeall it was sh- ;ni

that an error htid occurred in drawing up the minutes. Il,,-

Court ordered the judgment as entered to be amended :uA

s„ vari,.d as to n,al<e it confonn to the >" ention o h.

Court and the principles upon which it wa.s l«ised, and tli.it

he jud.'m,.nt so amendcl should be read ,un,c pro In,

Eattray v. Yonng, Cont. Dig. 1123, 18th March, 1886.

Alotion to amend final judtrment in appeal. The (

when deliveriii" ind?m..nt during the previous session st

Int . smn of a.TOfl should be awarded to plainttfT.

order in appeal providing for the payment of that su,„

urt

.t.'il

'I'll.'
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settletl and sent to the court below. Counsel for appellant ''• :!.»» ("i)-

contended that it clearly appeared there had been an error ^
in the calculation, and that in arriving at the sum awarded

'""^ment.

certain sums had been twice deducted, depriving the plain-
tiff of a sum of ,1i3,218.98. Counsel for respondent con-
tended that it did not appear upon the face of the reasons
for .ludgmcnt that an arror had been made, and therefore
the application was in the nature of a rehearing. Under
the practice of the Priv.v Council this could not be allowed
Held, that it being clear that b.v oversight (nr mistake an
error had occurred, the Court had power of its ovm motion
to amend its .ludgment to make it conform to the intention

. J ^ and the principles upon which its .jiulgment was
-ased. Ordex to be made directing the Registrar to call upon
he proper jffieer of the court below to have the .iudgment of
the Court returned to he amendeu.

Providejice Insnranco Co. v. Gerow, 14 Can. S.O.K. 731.
The Court having directed a new trial, an application wasmade on a subsof|uent dav to var>- or reverse the judgment of

lie Supreme Court on the ground that the question in disputehad been submiKed to the .jury and eonsi.lered, althou.'h by
oversight the answer was not in the printed case The annli-
.•ation was refused, the Court saying: "The Court must
(lefermine an apppal on the case transmitted to it As no
application was made to amend the case liefore the appeal was
argued, it is too late now. To grant tliis motion would neces-
sitate a re-argument of the appeal."

Millard t. Darrov, Oout. Dig. 1123, 14th May, 1901.
The .iudgincnt on appeal (;i1 Can. S.C.K. m\) ordered a

variation of the decree appealed from so tliat appellant
should be entitle.1 to immediate speeifie performance, but that
respondent should have his costs in the orginal action On
niotion before the full C„„rt to vary the minutes of judgment
iis settled by the Registrar it was ordered that a clause should
li|' inserted as follows. "That the appellant should not be
" iliged to pay the costs of the original action unle<is and until
li.e respondent delivers to him a good and siiffieient eonvev-
.iriee in fee simple of the property mentioned." No costsvere allowed on the motion.

Quebec ft Ontario Ey. Co, v. Philbrick, Cout. Dig. 1119,
The .^iipn.rne Court had refused n writ of prohibition topnvent the taxation of respondent's costs by the county
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i? n t H riK It to tho prohibition, and for a reconsideration

fl^^nt the application which was really for a re-heanng of th.

appe «"!Sch had heen duly considered and adjudicated upon

by the' Court, could not he entertained.

CreM.Tn«i»oliinaii,34Can.8.0.R.279.

The iud.'..ient of the trial court in favour o plaintiff «i,-

had p..rr.!.-,scd the
1
"

^,,^ ^.^^^ helow to ame.M

t"^i".^' t vas-r^fu'ed in the absence from the record ..

. -I , nrfv An appeal to the Supreme Court was di-
,he «•"•>'

;"JJ,;,rt,°.
",'/'„ the opinion that the .i,id,.n,.nt

"Spoperl 'cons' ™ed re.,uired no amendment tooht.n,

li rZtXh-e,l bv the appellant, but no costs were Riven .M

t rppcalasthe plaintiffs iinproporly opposed the mot,.,n

,„ rectify and occasioned ,mnecessnr>- costs.

Ch«nbly Mannfaotaring Co. v. WiUet, 34 Can. S.O.R. 602.

c„i:rrT,:'noS::^ti^"^^J^"-'~r^-r

;;•;,",;.«'":[. :kff hv tC'superlor Co,.rt owin. to the , ...

d w rls should be adiled to the .lamaues awiir' a

rhe'T-olnrwasn;; t«Uen on the hearin. of the appeal.
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L«toBrnean ». Oarboimem, 35 0»n. S.O.R. 701. S. L'.s.s. (d).

J«bon T. Drake, Jackson & Holmcken, Coat. 8. C Can 384

IWmcken, the survivin? dofondant ••
"""'

n.'P only. Tn allnu-inir tho nnncal ^^7 r,n i" ^'"^,1''''^*:

-inttedg. y. United State, Saving, ft Loan Co.. 38 Can. S.C.R 103luu pliuuti Is action Ha.s inaintainud witli costs in th,.'n.urts below, i.ut on apj.eal, it wa.s .iisn.is.sea«ith costs bytlie buprciue Court of Canada (37 Can. S.C.K 54bT no
.. erence bems made to certain costs incurred by the plaint.is in respect of several defences ttbicli the detendan? ha"..l|nndoned m the trial court. On motion to va?y the"..nutos, the .natter was referred to the jud^-e of the frid...un.^to d.sp„.c of th,. question of the co.sts on'tho abandoned

11, hearing—I'Hvy Council.

The practice as to re-hearins in the Privy Council is thus
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.ludgment.

„ „ ,„ .„ >. unquo.t.onab.y the .wet rule and ou«htJo be^^dU^

' '
.molly understood as »uch. that ><>'•»""'"

„ , report .ub-

e-heard, and that an "'^=; "Xd Sy be nB made an order In

mltted to HIS Majesty and "doP^f"',"
°f

*
. . Whatever.

council Is final, and cannot be »'""".,,, court must stand.

Sore, has really been determined in this Cour^
^^

there being no P""" °' :=-"!,'
"ertheloss. It by misprison In

the JudKment pronounced "''"tnei
, ,„„oduced thesi-

Embodying the Jy-ls™™"' ",""
?he same power which the

iZTs „^r'ord''Ud"r.u,e"'hJ or rectltylb. the mUta.e.

"''^^rVcroPlx.rds exercises a sj^llar^^^^^^^^^^

flyng mistakes made in ^rawing uP l'» "^^ '"
j^^^, have, how-

Court must
P''^»«'»\,''"herlnd have corrected mistakes Intro-

cver, gone a step further, ana iia
^ , ., „{ Judgments; or

duced through Inadvertence in ^hedetals
J>tJ^^ g^^ ^

have supplied ™anlfest detects In or
^^^^^^ ^^ ^^,,.

to be enforced, or have al^f f.^'^ .^^ exception of one ease

reconciled Inconsistencies. »""""'„,'7„„'J,?u'^l authority here

In 16C9 (Uumaresa v. •'«
"J™/,,','

,°
weigh In 1642) (which

'and another 'n Par la^en "' «tn ^ess weig^^^.^_^^_^^
^^

was an appeal from '*>» ' rivy cou
^^^^ ,tate), no In

time When the
'"""-".^S b/Vodn"^'' "' " re-hearlng upon

^frwho'l'e rausi:'rn^d''are"nt?r''e "alteration ot the Judgment one,

in a decree of order '"-"^'ng >•"" "^^^^P
„";.,er to that clTect,

V. VtirUr Cl»»;i) A.f. •«»•

Bimlimj effect of dccisions-Starc Decisis.

The Queen v Grenier, 30 Can. S.C.E. 42.
^ „ ,The Queen v. u

e-xpressed in the Oran.l

The izeiicraUty ul tht ld« n ^ ^^.^^ ^,

Truuk lla,lu;„j < "/ ;
'

"f,.subse iZt deeisions that Sir

nmteriaUy n.rnmed by t..^
r\ Ltion. whether it ha.l

Henry htrousr. <.•.• m ' "^ '' '
, ., (jourt speakiui:

„,,v 1-t.rther '• "'"."^' ""
.
"^^

'reeonsid r the wh.le n.att.r

thnm,-h h„n '"''
.>f

' '

,^ /.^ de i.M in the CraM Tun.:.

;^,^rt'™;r^cn;;;l!;;.I:n'!.rise .. e„,.iderati.,n.

-Bn.ar.Bieetion,nu,..Ma=™..3.a^^^^^^^

.o.!:;.:::;draSnt':;^rc::^'u.^^^^^^

Inl clearly appears to he erroneons.
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Formal judgment as entered—effect to be given to.

Booth, P«rl«y k Bromoa t. Itatta, 21 Can. B.O.R. 637.

The action was broURht to rwover damages against the-

ilefcndantH, wlio 'vi-ro mill owners, for throwing sawdust

into tlie Ottawa River. The defence was prescription, and

tliat they ought not to have lieen .joined together in the

same action, Imt the defence, after a final appeal to the

Privy Council, was dismissed and the case referred to the

Master's office to determine the damages which the defend-

ants respe<'tivelv should pay. The appellants appealed

against the amount awarded liy the Master, and the appeal

was dismissed hy the Chaneellor of Ontario and ny "•"

Court of Appeal, the latter court being equally divided,

the dissenting judges stating their inability to give judg_

ment until furnished with additional information, and

expressing the opinion that in consc(|uenei' of the views

held by them, the ease must stand over until the informa-

tion had been furnished and that the situation was different

from what it would have been if the Court had been divided.

two judges being in favour of affirming and two of rever-

sing the judsmicnt below.

On appeal to the Supreme Court of Canada, the pre-

liminarv objection was taken that by reason of two of the

.jud-'cs of the Court of Appeal having withheld their .pidg-

ment. no .judgment could properly have been pronounced,

but this objection was overruled, the Court holding that

the appellate court could not go behind the formal .judgment

which stated that the appeal had been dismissed: further,

the position was the same as if the four judges had been

enually divided in opinion in which case the appeal would

have been properly dismissed.

C. P. Ely. Co. T. Blain, 36 Can. S.O.E. 159.

P... a pnssMurer on a railway train, was thrice assaulted

by a fellow passenger during the passage. The verdict at

the trial was maintaini'd by the Court of Appeal, but the

Supreme Court ordered a new trial unless B. would consent

to bis damascs beinir reduced (^14 Can. SCR. 74'). In the

reasons for judimcnt it was said that the damages could

only be recovered for the third assault, but the formal

iudcrment of the Court ordered a new trial generally unless

tlic"plninti(T nccepted the reduced amount of damages. The

plaintiff liavinc refused to accept such ainnunt. the new

trial was had and B. again obtained a verdict, the damages

s. 2,s.8. (d).

.)iiflf{meDt.
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•""'«'"""' mo„ o^- ? .0 (^ourt of Appeal maintaimnR this verdict BM

lrn,l l,u hev could not vary the text or <l,>po«hf of th,.

. -1 Itifiml and nnreArcd before the Retristrar. and did

'"|-;,re t hZ thT'niinu.es varied before they were trans-

mitted to tlie court below.

';";'*",%"" and holds himself bound to follow a previous

,Uvi-ion of the Sunrcme Court.
, „ iq r„„ csnR fi-.O

Am«s v. Mutual Reserve, 35 Can. S.O.B. S30.

U the hc.rin.' in the Supreme Court oKieetion v„.

Tl,:. illaiVnty of theCouft overruled the ob.iection.

.T„di.atun. .\ct. is comonsc.! "
'
;™ ;'™-„

„f f„,„ i„dKc.

ViiU Bonn, v. UatU. supra, p. i-
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Final judgment, H, 2, s.a. («}.

(•) ' final Jndgm«nt * m««it any Jndfmant, ndt, order or decision. Finul
whereby the action, suit, canse, matter, or other Jodicial pro* -TtKiKment.

ceedlng ii finally determined and cunclnded.

The original Supreme and Excheitiipr C.'ourtH Act con-
tained no interpretation of the expression "final judgment."
The above dufinitiun is (ir«t found in 4-' Viet. e. ;J!I. s. 9 (15th
May. 1879). Section 17 of the original Aet, ;JH Vict. c. 11,
gave an appeal tn the Supreme Court "from all final judg-
ments of the highest court of final resort."

In Danjou 7. Marquis, 3 Can. S.O.R. 251. January, 1870.
Strong, J., interpreted the words "final judgment" in

section 17 of the oKl Act as meaning final as regards the
particular motion or application, and not necessarily final

and conclusive of the whole Iiti;ration, and this opinion was
expressed before the amendment of 1870, where "final judg-
ment" first receives its spwific interpretation. Indeed the
amendment would appear to have been made to give the
words "final judgment" the interpretation placed upon
them hy Strong. J., in that ea.se.

In STenseon . Bateman, 42 Can. S.O.R. 146, DufT, J., with
uiiom Anglin, J., concurred, says:

"A proceeding thus incidental to tiie principal action, and
not touchttag the rights of the parties in respect of *lic matters
in controversy In that action, cannot he treated as a 'matter
or other Judicial proceeding' within the enactment under con-
sldeiatfon. . . .

"There Is, perhaps, some reason to think that this view Is

In conflict with the \lew of Strong, J., as Indicated In his obser-
vation in Danjou v. Marquis (3 Can, S.C.R. 251, at p. 258),
that the phrase 'final Judgment' as used In the Supreme Court
Act comprehends any order or Judgment which Is 'final as
regards the particular motion or application and not necessarily
tinal and concluBive of the whole litlgallon.' I do not think
tt!e learned Judge could have meant to say that every order
disposing of an Interlocutory proceeding in the course of an
action Is, as such, a final Judgment and appealable under the
Supreme Court Act; if so, I must, with respect, dissent from
that view."

In the English Judicature Act the right of appeal from
an order to be determined by the consideration as to whether
the order is final or interlocutory, but the distinction be
tween such orders is in no place expressly stated.

In re Lewis. 31 Chy. Div. p. 623, Mr .Tusticn Chitty says:—
"i do not hesitate to say that it Is difficult to define what

Is a tinal and what la an interlocutory order, and I shall not
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). attempt to (Ive tay deflnltlon. Tbe Court of Appeal haa not
attempted to (Ive an exhauatlve deOnltlon, and the Leglilature
In tbe Judicature Act or 1816, aec. 13, hai not flran racli a
definition."

NotHithstaniling th<! above interpretation of "flniil
.jiiilKiiient" in the Supremo Court Act, the same difficulty
iippcarn to arise in applying the definition to the pai^iculai-
faets of cai'li case an arises under the Judicature Act, and
tiie only nsKistiincc that can he triveii is to shew how the
question has been dealt with in the many deeiaiong of the
.Supreme Court.

Horria v. The London ft Osnadian Loan Co., 19 Can. 8.O.B. 434.

In this case the plnintilTs lirouttht an action upon twelve
delientiircs issued liy a municipality. The action was com-
menced hy n writ of summons specially endorsed, a copy of
which \v,is served upon the defcndnnts. and upon their
nppciiriuff thereto, the plnintilTs took out a summons pur-
suant tn section .')4 of the Court of Queen's Bench Act, 188.1.

Manitoba, for leave to sian final judgment for the amount
sri spccirdly endorseil upon the writ. After nrsrumcnt the
Chief .Justice made an order nllowins the plaintiffs to sien
final .iudffnient,. Before final .iudament was signed, de-
fendants appealed froin the order to the full court, where
the appeal was dismissi'd. Thereupon an appeal was taken
to the Supreme Court of Canada. The respondents moved
to ouasb. which, after argument, was granted,

Rit'-hic, C.-T.. in eivini? bis reasons for jud'rmcnt accepted
the definition of Brett. Ij..T.. in Ulandaril Discniml Co. v.

tanrniKii, 3 C.I'.n. fi". which has also been subsenuently
adopted by tbe Court of Appeal in flnlnmon v. Warner
(1«li^. 1 OB. 7;!4. namelv. that

"No order, Judgfoient or otfier proceeding can be final
whlcti does not at once atTect the status of the parties for
wfilcfiever pldp the decision may be piven; so that If It Is Riven
for the plaintiff it 's conclusive airalnst t.tie defendant, and If

I* is (riven for the defendant it is conclusive sKalnst the plain-
tiff, and no order in an action will be found to be final unless
a decision upon the application out of which It arises, but
Riven in favour of the other nartv to the action, would have
determined the matter in dispute."

T.ord Ksher in Salniiion v Wnriirr. restated the definition
in this wnv:

"If the decision, whichcvr way It Is given, will, if ft stands,
finally dispose of the mattei n dispute. T think that for the
purnoscs of the rules It is final. On the other hand. If the
decision if civen in one wav will flnailv dispose of tbe matter
in dispute, but if Riven In the other will allow the action to go
on. then I think It Is not final but interlocutory."
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In Auiiij
y. The LottdoH di CauatlMii Luan Co., alwvo ».'2.,.^(,)

.il'^",",'
•• "'"""'' »"*'"« »n.v •'•'"«"'. .•xprcsHi.il tlu> opinion „that the jiulKnicul »,,, ,„,» a HpuI .jmlKnivnt, while Knirnier

'"i°'
.

.m.l q»y.i..c, JJ., without Kivi.>K «ny reaHons, coneurrnl in
"'"

• limsluuK II,,, appeal. IMlcraon, J., disHontinR, was of the
opinion that "The ,!rti„ition of 'final .ju.lKnienf in the
ntcrprotatmn ,l„,i« „(• ,|,„ .v,t waa n.orv .omprehcnsiv..
than the (lednit.on mx'n l,y the Court of Appeal in the
ahove easea whiel, were .leeiaiona un.ler the KuKliah orders
that liirut the time for nppealinK."

In IOO:i, the (;ourt of Appeal in Knitland, in the ease of
i'"""'i y. Allniirimm Urbun Dislncl Council (1903), 1h.i. :,47, oyiTfule.! Salamon v. Wanicr. This was an
iietion hroiiKht to recover ilaniajres for breaeh of ecjntraet
.\n Older in the followinR terms was made in Thamliers

—

I IS onlere.i that the aetion he transferred to the non-
lury list Questions of liability and lireaeh of eontraet

refm.e""
"' "^ ''"''" ''' ""•'' '" «" '» "'"'•''''

The ,.ase enme on for trial where the learned judce hel.I
that there w-a.s no InndmR eontraet between the parties, andmade an order dismissine the aetion. upon whieh jiidirmc^nt
iv,us subsequently entered for the defendants. Th^ plaintiff
appealed from the order in Chambers. Lord TIalsbury
.eld that the order in Chambers was a final order, while
,ord Alverstone. C..T. said: 'It seems to me that the real
teat for dcternuninff this nuestion ouL'ht to be this does the
.ludprnent or order as made finnllv disp.ise of the rights of
the parties! If it does then I think it ...lebt to be treated

I'n^nl™.
'";

• "\ 'M' ''"^ ""•• ' '« "'™' in '".V "pinion,
.in mterlonitory order,

"

Sir F. II. Jeune concurred.

BiptlM V. Baptlit, 21 Can. S.O.E. 426.

The plaintifl- brought an action to ;et aside a deediiefore .,ud,-me„t the plaintiff died and the respondent
pet turned to be allowed to continue the aetion on thc%",und
tha she was a lepra ee under plaintiff's will. The appellantsuntested this allejins that the will set up had been revoked

miz\z-::^^.*'' "^''"""''" '•"p'-'i »'«» "- '--
The Superior Court upheld the later v-'l. and declarednspondcnt entitled to continue the aetion. This i,dementuas reversed by the Court of Queen's liencli.

-l"""'"'"'
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On iii>|ii'ul llic Suiiri'iiii' ('iiiirt hclil lliut tilthuU|{h in

liirni lliix jiii'uiriiMit wa» in <ini' wdmi' inti'rloi'Ulory nnil only

iipcin a niiii' i»t»i: the cimtriivcniy lictttccn tlio jiiirti™ hml

lutn, (w fiir ii« I'liulil III' in H proviniii.l I'oiirt, ilctcrminwl

und loni'liiili'il. iiml nltlioiii;li tlii" jinl(tiii<'nt ns to the will

woulil nut bind tlic SiipriMnr Court on tlKi Hulmofiuont apponl

from n judifnii'nt in the nilion to »i>t iixiilc Iho ilrcd it woulil

rcniiiin in lorci- uh ns jiiilirnla lH>l«wn tlip piirtios npon

till' valiility of tlip will. The .jiiilxmi'tit. tlu'refore, was flnnl

and the SuprenH' Court lind jurisiliction.

Btlchw * McDonald (1904), A.C. 429.

In this cimi' thi' pliiintiff liroutthl nn action to recover,

lirst. the piiyinent of tlic «uni of !(i.')(M««l with interest then

on due on a' note niiide hy defendant JleDonnld to the plain

tiir'H testator, diili'il Septeirdier, l!)th. 18(18, and secondly,

the siini of i|i,87!l.8l), heinir for an unpaid Imlnnee.

The trial .iiiilRe on the 2:iril of .May, 1W1, dismissed the

ai'tion so far as relate.l to the iloeunient of Septendier, lOlli,

IH9S, and orderi'd n reference to inquire into the state iil

the neeounts hetween the jilaintifT's testator and the de

fendiint without nferi'tiee to the saiil doeument. and on thi

2.')th September ennfirmed the referee's report and dismissed

the netion with costs.

The (fue«tion in issue was whether or not the jndsmcni

of the 2^rd Mav, 1901, was a final one, lieeanse if flnnl th.

parties not bavins appe.nled within the time proviileil by

the nrneliee in the court below, tbe ,iud?ment as to the

*,")nnnn was rm itidimtn; whereas, if that .i'l'l™"'''* """^

not' final, an nnpe.nl would lie from the above .iudRmcnt of

the 25th Septcmlier. „„ , ,,
It ,.ns held that tbe .ludBment of the 2^rd May was .n

final ind?ment and that the .iudimicnt in the court below

vhich proceeded upon the assumption that the judcment in

September was the onlv final judffment in the matter, shnuM

I e reversed and set aside.

City of Toronto v. The MetalUc EooSng Co., Suprenw Oomt.

April 4th, 1906.

This was an action brout'ht ajrainst the appellants claim

ini.' for loss and damnire under a bnildine contract, tbe smi:i

of it!7,137 and costs. The trial .iudse held that tbe plaintiir<

were entitled to be paid for tbe work done, and that tbeve

should be a reference to tbe Master to take accounts on the

footinc of a qiiaiiliini mmiil. Before tbe accounts were
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'inlirmein.
IW «H„, ..f juriMiiction

"•^l""""'-' v,.,l ,„ ,„„„,,*;;

•i.e;y;:;:; ";;:;;s'„;"i;, ;:;;:7'^
-^ "- f-, ,„„,, ,„„,

.n,vo:i~!;,;:,v;';;,;'^
''^"'''' •' -"... i.. -on.

..r 2'7;h;v •.':;:„:;''
irt".;""' ""';^""' * '-'""

'1^- i.Ml8„„.nt ,, ,,'„ ' "" '""• "" '"'I'""' »""M li.' from

'." in this ,.„>.,., „^,, ,„", ,

,";' "" "Hl"'nl w»„l,l
V. n. 24. N 1 m (r\ "M,.. •

'^ "'" "'"'' in i;n.fil

"Miwlnnimn ,

""^'^ I" low no „,,,„.„| „,,iil,l li,,.

Joh„.on'. Oompanjr ,. WUson, Sapr,m. Com, J„n. 6th 190Jilie />liun lis, iiiirjtll.ints >....... .]
'

-;;
laud and the' Uc^.l^ilrn"^:; v:^,,^,^':^^^,'' ''"'''"

"t uu mljoin nt! lot Tin. „..ti, „ .

' "'"^ uwncrs
-ttk. the boumiaric. bet ,tn e "0!^ T.'"-'

"'''"?"«" '"
I'y the conclusion of tl.c r «c?ion ill i,

" '""""Ts asked
lished in aeeord«ne with a° ti„l„ ",

'"'""^"'y ''« ""tab-

livision made by o^ . •„, Irhr n , ^'"'V^
"•"' »"''

plead to the action A udlnf .V"'
''''"'"''">"< <li>l not

".".i"n\p,,oi„,e:rro , "vc^Jrs [o^r:
"' *'''^"'^'-- "';"»

.;nJ report npun „,„ n,a t/rsin is a
«» «a'"mat.on

'iiirpred n their rennrts ,.« 1 .

'^'"- surveyors

-d the «tl>'.r of ,1 'T;iv™rniT Wh n'T'
'"' ""' """"'"^

Hie fcorMBc to be nlle„l.ll
"I'l'-t, in April. I!I(M, „„,„,.,,

«il.v l„id down iTv ™tC"Th ""^ """'"'^"'" ""8*°-
;arric,l out the inWruHiLs of th ^^i "irr,

•"'"' "" """^

licnch reversed the s., ,„..;„_ f..' ""'^* "f l\'n(f «

--i.-M^t.XoH^r'^r/'l;'--,--;-
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8. 2,».B. (e). prucred to estalilish the line aeeonling to the pretentions of

the ilefenilants. The plaintiffs thereupon appealed to the

Supreme Court, and the defendants moved to quaah on the

ground that the judgment appealed from was interlocutory

and not final. After arfiument tlie motion to quash was
refused.

*

In It Gushing Sulphide Fibre Co., 37 Can. S.O.R. 173.

A .judgment setting a.side an order made under thtf

Winding-up .\ct for the postponement of foreclosure pro-

ceedings an<l directing that such proceedings should lie

continued, is not a final .iudgment within the meaning of the

Supreme Court -Act. and does not involve any controversy

as to a pecuniary amount.

Final judgment—reference.

There is nnotlier class of ca.ses in which very considerable

difficulty may he found in determining whether or not the

decision is final or interlocutory, namely, those cases in

whicli a .judgment has been given in a court hclow finally

determining some legal principle involved in the action,

hut refers certain questions such as the damages sustained

or the taking of accounts, etc., to some officer of the court

and reserves the ultimate judgment until after the referee

has made his report. In such a ca.se three classes of appeals

may arise; first, an appeal from the trial judge; second, an
appeal from the referee; third, an appeal from the judg-

ment of the court upon further directions after the referee

has made his report. In the same cause, therefore, is this

class of cases, there may he three separate and independent

appeals to the Court of Appeal. Tlie question arises, are

these judgments of the Court of Appeal, or any of them,

appeaiahle to the Supreme Court. The conclusion to he

drawn from the eases will he found, infra, p. 24.

Shaw T. St. Lonis, 8 Can. S.C.B. 386.

In this case the plaintiff sued for a balance due on a

building contract. Defendant denied the claim and by an

incidental demand (counterclaim) claimed from the plain-

tiff damages for defective work. The Superior Court in

1877 pave juilgraent for the plaintiff and dismissed the

incidental dcinand. In 1."<WI the Court of Qtieen's Hcnch

on appeal found for the plaintifl'. hut held the defendant

entitled to have the plaintiff's claim reduced by the cost
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of rebuilding the dcfetive work, nnil remittcil the case to ''•2-»-»- (')
the Superior Court to have this ascertained. ITpon a report
of exports, the Superior (Jourt in 1881 Rave judgment for VSL,^,
tlie l)ahince ilue to the plaintiff and this .iudsment was

'^""•

affirmed by the Court of Queen's Heneh in 1882. On appeal
to the Supreme Court of Canada from the hist judgment of
the Court of Queen's Henoh. it was contended' liy the re-
spondent that the present appellant not havinir appealed
from the jiidcment of the Court of Queen's Hench in 1880.
that .judsrment was rlinsn jugir. and the enrrei-tness of it
could not he raised upon the appeal from the judgment of
the same court in 1882.

Fournier. .f.. was of the opinion that nn appeal ciMdil
have been taken to the Supreme Court of Canada from the
.ludgment of 1880. Even if no such appeal lay and that
.ludcnient was interlnentory, the defendiint had' acdiiiesecdm It by taking part in an eiprrtise and had under the
>rench .iiinspnidence thcrel)y disentitled himself to have
that .ludsment reviewed.

Tasehnreau. J,, who gave the judgment of the majoritv
of the Court, declined to express an opinion as to whether
or not an appeal lay from the judgm»nt of 1880. sa.ving:—

.1,
'7^° Judgment If any. that Shaiv las to complarn of. Is

ssP^^^"?""' ",
'.'l"'

"" "» »" "PP^"' '•'"" 'he judgmeni of18SZ ne la precluded from impeaching this Judgement of 1880and this whether or not he had the right to appeal to this

^^;iJ»,'T '"1 ""? J-d^""-" "' 1880. It he had'no right to

ta? din f? " "T "^l"'- " "= "»" " ^iBht to appeal,but did not exercise his right, there Is also elm^e jaqtc.The maxim rinterloculolre ne He pas le juge' cannothave any application to an Interlocutory Judgmentgiven by an Appeal Court and transmitted to the SuperiorCourt for execution. This maxim applies to the very tribunalthat rendered the interlocutory judgment, that Is to say, If

SmLIT, °,^ ""''•. '°'' '""»"« ""«"» a purely Interlocutory

he hmf.rt'hv I'm'''.'? r"*'" '^'''- " '"* "'»' Judgment, notbe bound by this Interlocutory.

„r a'^^"',
'" '."""^ """ "<><:""« 'o the judgment of a Courtor Appeal, and make It say Tlnterlocutolre de la Cour d'Apoel

untlnab^e.'' " "'""'"" "^ "*"""•" '""'""»' »««ms to me

In Ontario ft Qnebac Ely. Co. t. Uarchetene, 17 0»n SOE
1". the preceding case was reviewed. The facts here were
as follows:

—

The plaintiff, an employee, sued the defendant company
or damages resulting from negligence of a co-employee
lo this the company pleaded denying plaintiff's allegations
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H. 2, B.s. (e). generally and spefially denying that the plaintifT ever was
empldyed !>y the company; denying also the damages and
any indebtedness, but not claiming that the action was pro-

sc^rihed. The trial ju(lgt dismissed the action because over

one year had elapsed between the date of the accident and
the brinjring of the suit. The Superior Court in review

reversed the jiidtrment below, holding that prescription had

not been ph^aded and in any event had been waived by the

eonduet of the enmpany ; and proceeding to deliver tlic

judtrment whieh the court of first instance should have

rendered, deelared that the ]daintiff was entitled to rceovtT

damages from the defendiints. and ordered the cause to h-

remitted to the court of first instance for the purpose ^'f

di'teniiining the amount of sueh damages. The dofcndanix
appealed to the Court of Queen's Bench, and the plaintifl'

mover] to quash the npfieal.

The Court of Queen's Bench granted the motion to

([Uiish, hohling tliat the judgment below was not one wbii-li

was appealable <h piano under art. 1116 (now art. 4(1).

and no leave had been obtained under art. 1119 (now art.

i2nv
An appeal to the Supreme Court of Canada was quji.shed.

the Court holding that the judgment of the Court of Queen's
Bene-, was purely and simply one of a question of procedure
which determined nothing, but that the writ of error iis

issued was illegal and voidable, and that "the judgment
(|ua.shins the writ of error on an interlocutory proceedini:,

though final as to that appeal, is an interlocutory judgment
in the cause."

Referring to Shiitr v. Sf. Louis {supra, page 14), tin

appellant argued that he might eventually (ind liimself pn--

eluded from appealing to the Supreme Court from the final

judgment in the cause. As to this the Court said;

—

"Whether that is eo or not, a point which of course we
have not to determine here, that will be simply because tlie

statute does not provide for an appeal In such case."

Th« Queen t. Clark, 21 S.C.R. 656.

The res[)ondt'nts had a contract with the Crown Ut
puhlie printinir and supplyini; of stationery, but the contrji^t

did not e\prissly firovide tlutt the Crown should ho bnii!]!

to have all the work performed and material supplied soltly

by the respondents. The Public Printing Act, .'12-X1 V. e. 7.

required that contracts for such work and material must I"-

upon tender. The resimndents alone had a contract w iHi
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(he Crown iirisjuiv .,>,» ^

"oy. paper eml.raee.l in /' 'l''''" \" ri"* "' »'^ "I'at, i

and^costs «ore reserved! '''' "'"' ^'"•""^-
'•onsideration

uer Court, lu.t „,-,s- dismis „ V *"''"' *" »'"" Kx,.l,e^™ <^onhr„„.d. and it was or i„. T T''''''^
"^ 'I'" fofor^.

-aid snm. "'"^''r fro,,, t|„. ^Vown tl,,'

.

"pon appeal to the Sn r,..„„ f

^e nl|,„,„,„ „„i„,n,,,„
,

,,'","-'!'*/" 'n'r.nen not onlv

"' '7 '"''e«ed an,l that the nl' ?."' J"<'gment eould
'PP™l »-a., to impngn the findin" '„/ il"''"'

"'"'' "P"" Hie
'iNantnm of damaU, the res, t of ,'1 '''^''''••'''

«'' t" t
»>.pp lant the .s„me h™'fit Ifif ti

«'",''^ ™'' «» P've t ,e
l^res.sly hdd that taking the eoVtr.^et"'

,""''^'"™"""1 «-

d Zf"",'^
had an"ex.'h,s^e rtht t":'

''"",'•'' "'<''*^"^-

irierson. ,T.r., dissentinsr. -.ere of ,i 1 • '• ""'.vnne andJ'd^ent «hieh adindiented„pon,. „'•""""' "'"• "" ™lv
^0-l.nps ,vas t.,e .iude,„ent app'ea" ed'Vr'"

'''''''' ''^ »''<'

HcDo,,ui V. Cameron. 21 Can. S.O.R 379

made referrinff the bilLs to the t"
-^ ™^'''' "" ofder was

;vho „,^d.that the plaintiff ';;r"? ""',7 T '"»*-"f-a eertam s„m p^,-^ »„ „„^ ^^
^mt^^^n^e^^defendanta

credit
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). Statement of eiise—p. 3 of case says: Three actions to

recover iiniounts cluirneil to be ilue on liills of costs were

begun by writs issued on 6th July, 1881, by order made by

these courts, p. 4 of case, the court ordered that all bills of

costs rendered by tlie plaintiffs be referred to taxing officer

in his capacity, with usual light of appeal, to certify and

report results of his taxation. Costs of reference to be

riserveil to lie disposed of by the court. Court orders plain-

tiff may recover amount due on said bills. The order was

made on consent.

The plaintiffs' appeid to the Divisional Court from the

report of the taxing officer was allowed, and this judgment

affirmed liv the Court of Appeal. On appeal to the Supreme

Court, H'elil. per Strong, Gwynne and Patterson, J.J., that

there was a great doubt respecting the .iurisdielion of tli.'

Court to hear the appeal. Per Ta.schereau, J., the judgment

appealed from was not final.

Oolchaster i. Valad, 24 Can. S.O.B. 822.

In an p.etion liy V. against a municipality for damages

from injury to property by the negligent construction «<

a drain, a reference was ordered to an official referee "fer

inquiry find report pursuant to section 101, Judicature Act,

and Rule .'>.')2 of the High Court of Justice." The referee

reported that the drain was improperly constructed, aii'l

lliat V. was entitled to $600 damages. The Divisional Court

held that an appeal was too late, no notice having been

given within the time required by Cons. Rule 848, and

refused to extend the time for appealing. On motion fur

judgment on the report by V. it wai. claimed on behalf of

the "municipality that the whole case should be gone into

upon the evidence, which the Court refused to do. Hd'l.

alTinning the deci.sion appealed from, that the appeal net

having been brought within one month from the date et

the report as required by Cons, Rule 848, it was too hil' ;

th.at the report had to bo filed by the party appcalii!!.'

before tlie apiieal could be brought, but the time could ii"t

he enl.nried by his delay in filing it; and that the refusnl ii>

estenil the time was an exercise of juilieial discretion with

nhieh an apiicllate court would not interfere. It was IhM

also, (hnnne. J., dissenting, that the report having l"ii

cnnfirmcil by lapse of time and not appealed against, the

Court on the motion for judgment was not at liberty to ••«

into the whole case tipon the evidence, but was bound to

adopt the referee's findings and to give the judgment wliirh
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thMe findings called for. Freeborn v i- ,

P.R. 2K4, approved of and follow^ '^ ' '""''"^"'

Uidon B«k of EaUf„ ». DicU., 41 Can, SOE 13

price to be pavabirint rl n«-i
^. ''''"''''•' ""-'«''''. the

a con,e>„poraieou a« enH-o" tl e ?^' "' "^'^'' '''"^''- ^^
get out logs for D., who «i ,„ m^i-' i'"""'''

"^'''•'ook to
pose. The agreement for i^

advances for the pur-
instalments of the p.,K,.ase ^fn "•'V';"™'' out and two
contracts were executed ?h?^^' """i '}' •''• """' "•'«^'

money to the eomrany and sho^? rafSl"':,
""" '"'™''^''''

sale was assigned to the l,»nt r
-^^

*, ' ""^ contract for
future advances The comn„„v

.""""'' '^"'' *""'' """I f"--

eney the hank brought acK ^"^.ain^t'T) 'r"'""\'"
'"'«''^•

ment of the purchase mon^v tf . i v''"'
•'"" '«'' '•"'al-

had paid in adva^ ., ,o X 'Ln "'"''
''u''

'''""'''''l ^hat he
the sum claimed The triar^,T/,"7 *^ '"""'^ """•< 'han
no n„tice of n,, second axemen* 'l'

*''",' "'" ''""I' had
to have advanced the moncranT^I "-'T

"'"''' "• 'I"™'"'!
with a reference to ascertain tr„™

•^"•^'""*'"* <«• the hank
court set aside this jmSi" ^.^d ZT"'^

''"" '^'"' f»"
ascertain the amount nc^h! k , "'T'' » reference to
found to he -Cio a certain ,ht ""'K'^. ""^'"'"'f ^^
the company. The hank so ,„J..

"""""*. ''"' to 1). from
decision.

""'' ™"^''t to appeal from the latter

procedure, and simply to sub^u,,,!""*'""';*
'' « ">a"er of

adgment purely an/s^^jjy o? re erenc/fo":."". '."" "P"''"
» by no means clear, bi, claimed t„i,

'" * J"<lKraent that
reference therein virtual y to ind „ ,^ Li. ".l"

""• '''»" "Ith a
wrong. Obviously all he court h..

"'^'her It was right or
part.es to have every phrLc „f ,h«f

'*''"* ' •" enable the
for a final adjudlcat^orand upon h.-'^r,''™""""' P"PerIy
passed upon by the appellate co.^rtnf v^'"""

="'"'"'«'' »« and

S'nt ;-eXr"e" "-"' ^^ '" --r^-tht^Zile'-'des^?:

«ading^?^fi7t; :z^iiT.T. iMirb"wh"i-;°'!.
•"' "'--•

Orieye t. T«,ker, (1906), A.O. 132

me":;;;,;;/:;^'';^* ;;-,^-n in Oct^^ ^m. declaring
•^npreme Court of N:::;tn:i,„»n':i' ^.f-'"fin^ard^^^^ £
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). payinont l)V tlic appellant of i|i22,00(). The Judicial Com-

iiiitti'O held" that the order of Oetolier, l(tl)7. was not tinul

but interloeutory.

North EMtetn Banking Co. T. Eoyal Tnirt Co., 41 Can. S.O.K. 1.

Where no ajjpeal was taken Iroiri the refiTee's report as

provided hv the Kxeheiiiier Court Rules, and this report to

liecomn hiniliii).' Imd to lie eonHr d by the Kxcheiiuer jud^e,

it was held that a party not havinu appealed from the

report was nevertheless entitleil to appeal from the juilgment

of the Kxclie(|uer .judRe eoiitirniinjr the report.

Rules 21:! of the KxeheijUer Court Rules provides for an

appeal from the referee's report within U days, and Rule

214 provides that the report shall heeome absolute if not

appealed at'ainst within the 14 days, but further provides

that unle-s otherwise direeted by the order of referenee,

.iudRinent on such report will not be entered without an

order thereon obtained upon motion for .judsiment.

Sinclair v. Ooulthard, Feby. 16tli, 1910, (not reported).

The stateioent of claim alleged that the defendant had

assigned to plaintiff one-third share or interest in certain

monej s due from the Dominion Government to the defendant

in respect of a quarry; that the defendant received

ifl3,5!l(l,0(l, ami plaintiff claimed $4,530. Various defences

were set up and a counterclaim asking to have the assign-

mei t delivered up to be cancelled, and damages, or that the

assignment be rectified and action dismissed as premature.

The trial judge gave .judgment for plaintiff for $4,530.97,

interest from a certain date at 5 per cent., amounting in all

to .t4,776.]!), and costs; counterclaim dismissed.

In the full court it was ordered that the appeal be allowed

with costs to be debited against jilaintiff on taking ol'

accounts, and di'clared that the agreement in question did

applv to the .lin.rino.no, and that plaintiff was entitled t"

one-third interest in same, but subject to a contribution by

the plaintiff of one-third of the money properly expende.l

bv defendants in prosecuting the claims to the land ami

nionev covered bv the said documents. It was further

ordi-red that it be referred to the District Registrar to tal<r

an account and make inquiry of what moneys hart been

properly expenderl by the defendant in prosecuting th.

elnima
'

Further directions and costs were reserved.

An anpeid having been taken to the Supreme Court, the

respondent moved to quash for want of jurisdiction, relyim.'
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oil Union Bnnk
refused.

y. Vinkk (supra, M) , liiit the motion was >*• 2, •.«. (e).

WtiKti T. Lamont, 41 Can. S.O.R. 603. Hay 7th, 1909.

The plaintiffs' action was for rescission of contract to

purchase certain elieese factories on the (ground of misre-
presentations, the plaintitfs tendering a reconveyance and
asl<ing repayment of moneys expended by them and interest.

The defendant denied all false or fraudulent misrepresen-
tation. The trial judge dismissed the action, holding that
no mi.sreprescntntion had been estnhlished.

The notice of motion to the Divisional Tourt asked to
have the juilginent at trial set aside and for .iudgmcnt in
favour of plaintiffs with a reference as to damages, but the
nppeal was dismissed. An appeal was taken to the Court
uf Appeal.

In the rea.sons for appeal the appellants asked not only
for rescission of the contract but also damages for the fraud
Iiractised upon them.

The .judirment of the Court of Appeal ad.judged that the
iippeal .«hould he allowed with costs, and that it be referred
Ui the local master at Woodstock to ascertain and stati)

nhat damages, if any. the plaintiffs have sustained by reason
iif the fraud referred to in the pleadinKs. and that further
directions and costs be reserved until the master shall Imve
made his report.

It was lield in the Supreme Court that there was no
iimount of $1,000 shewn to be involved, nor any order to
[lay what should be found to be the damairc: that the .iudfr-
iiient was not final. A motion to quash for want ot juris-
diction was allowed.

Clarka v. Ooodall, 44 Can. S.O.R. 284.

The pleading concluded by the plaintiff claiming, "1st,
iliat it be declared that under the agreement of the 14th
.lay of December, 1!)08, the plaintiff was entitled to receive
irom the defendant 20.000 non-assessable shares ot stock of
the Lawson iline. Limited, or a 250th interest in the Lawson
Mine, as the absolute purchaser and owner thereof."

Und. That it may be declared that the plaintiff is entitled
h, receive payment out of court of the said sum of $5,000
iiud accrued interest and that the said sum with accrued
interest may be paid out to him."

To this the defendant pleaded, amongst other things,
that the agreement above mentioned was given on the under-

I'iiial

Ptlll{r||ICnl.
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BtaniliDK on the part of both that it should only beconir

operuti\c when asseiitfil to by one Thomas Crawford, and

that the s,iiil Thomas Crawford never assented to the agree

munt, and the same lliereliy beeaine inoperative.

I'pon this issue the action went down tor trial before the

lion. .Mr. .lustiee Riildell, who gave judument on the 26tli

Oetnlier. 190!). whereby he declared the airrecment valid and

sulisistinj; nnd referred the cause to the oftieial referee of

the court to assess the damages wliieh the plaintiff had

sustained l«y reason of the breach of the contract, and

reserved further directions and costs until the rcfere.

should hiive made his report. The referee made his report

on the Stli April, IfllO. assessing the damages at $8,000.

From this an appenl was taken by the defendant before th.

Chief .Iu«tice of the Common Tleas, who reduced the dam

a-e^i from ij!«.000 to *.-..20(l. The plaintiff then appealed t"

the nivisionni Court where the damages were increased t"

$6,700, nnd subject to this variation the report was con-

firmed. The .jitdirment of the Divisional Court was affirmed

by the Court of Appeal.
, ,_ „

A motion was then made to the Registrar of the bupremc

Court sitting as a judge in Chambers to affirm the jurisdiction

of the court to hear an appeal which was granted. On appenl

to the full court one of the questions to be detennined wa.s

whether the .judgment was final or interlocutorj', and on this

point the eoiirt was unanimous that the judgment was not

final, and reversed the order of the Registrar.

Crovn Life T. Skinner, 44 Can. S.C.B. 617.

.Motion to (|uash an appeal from a decision of the Couit

of Appeal for Ontario affirming the judgment at the trial in

favour of the jilaintiff.
. . j ,

The plaintiff as exeeutri.K of her husband, who had been

an insurance agent, sued the Crown Life Insurance Co. for

commissions on policies and renewals alleged to have been

eiirned by siiid aiient. The company denied liability ami

eountercliiimed for money claimed to be due them froin tlu-

R<'ent The trial jutlire gave judgment for Mo plamtill,

ordered a refi-rence to take an account and reserved furtlicr

directinns nnd eo^^ts. The Court of Appeal having sustain.',!

this judgment the company sought to appeal to the Suproiw

Court The respondent, plaintiff, moved to quash tin'

appenl. The maioritv of the court held that the judgment

was not final. The case oi f'inrtnir v. CouHliaril, supra. Jn.

was not referred to.
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Windier It £ii«. ftc, Rly. Oo. t. NtUw, 1 D.L.B. 156. ».2,».:(t).

In tbli cftie the plaintiff sued certain Individuals aa well ., ,

aa the Wlndaor. Eiiex and Lake Shore Rapid Railway Com- ,j",'''j|^,,|,

pany, claiming ipeciflc performance of an agreement, or ' ^

damagea for the breach thereof. The action waa heard by the

Hon. Mr. Justlre Clute and Judgment pronounced on the 16tb
March. 1907, In favour of the plaintiffs. In the aaid Judgment,
the Court directed that in a certain event there should be a

reference to the local Master at Sandwich to ascertain the value
of certain stocks and bonds. An appeal was taken from this

Judgment to the Court of Appeal where Judgment was pro-

nounced on the 2lBt of April, 1908, allowing the appeal so far

as it condemned the defendants personally, and varying. In

other respects, the Judgment of the Court below. No appeal
was taken from this Judgment.

The proceedings then went on before the Master, who
made his report on the 7th April, 1909. From this report an
appeal was taken which was heard by the Chief Justice of the
Common Pleas Division, and Judgment was pronounced on the
23rd January, 1911, varying the report of the Master.

The next proceeding shewn in the appeal book Is an order
made by the Chancellor, dated 8th March, 1911. which recitea

aa follows:—
Upon motion made unto the Court, etc., by way of further

directions, and to dlspoEe of the question of costs, and foir

Judgment against the above named defendants, etc., and pro-
ceeds to order the defendants to pay the plaintiffs certain turns
of money and the costs incidental to the references and of the
motion.

On the 29th of May, 1911. Mr. Justice Qarrow, of the
Court of Appeal, after reciting that the defendants had given
notice of appeal to the Court of Appeal from the Judgment of
the Chief Justice of the Common Pleas Division, dated 23rd
January. IP 11, and also from the judgment of the Chancellor
of the 8th March, 1911, and further reciting that it appeared
that an appeal would lie from the Court of Appeal to the
Supreme Court of Canada, granted leave to appeal direct to the
Court of Appeal from both Judgments and conaoUdated the two
appeals. These appeals came on for hearing before the Court
of Appeal and Judgment was pronounced on the 28th Sep-
tember, 1911, whereby they were dismissed.

An application was then made under Rule 1 of the
Supreme Court Rules for an order affirming the Jurisdiction of
the Court to hear an appeal not only from the judgment of the
Court of Appeal of the 2Sth September, 1911, but also from
the Judgment of that court of the 21st April, 1908, dls'missing
an appeal from the Judgment of the Hon. Mr. Justlre Clute.
The Registrar held first, that no appeal lay from the judgment
of the 21st April, 1908, because the appeal had not been
brought within sixty days from the time of the judgment as
required by s. 6!t; secondly, he held, following Clark v. Goodall.
that no appeal lay to the Suprpme Court from so much of the
jtulgment of the Court of Appeal dated 28tta September, 1911.
as affirmed the judgment of Meredith, C.J., of the 23rd January,
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1911, varylm the report of the Muter: and thirdljr, h* held

thmt an appeal did lie from so much of the Judgment of the

Court at Appeal dated the 28th Septe'mber, 1911, at aHlrmed

the Judgment of the Chancellor on further dlrectlona, dated

8th March, 1911.

An appeal was taken by the appellants from ao much of

the order of the Registrar aa disallowed the appeal from the

Judgment of the Court of Appeal of the 28th September, 1911.

afflrmlng the Judgmeui of Meredith, C.J., and from the Judgment
of the Court of Appeal of the 21st April, 1908, dismissing thi'

appeal from the Judgment of Mr. Justice Clute.

The motion was dismissed and the Registrar's order
amrmed. In the reasons of the Court given by Mr. Justlc-

Idington, an intimation .^as given that on the present appeal

it was doubtful whether the Judgment of the Court of Appeal

of the 21»t April, 1908, could be reviewed.

t'0lic/".<l0ll.

By the case of Vruiiit Life v, Skiiiiiir the liourt hus

liiiuUy decided that a judgiueut determining the matters

in disimte between tlie jmrties, except as to the amount

which tlio plaintirt' is entitled to recover, wliieh is made the

subject of a reference, is not a linal judgment and therefore

not apjiealttble to the Supreme Court.

In Clarke v. Ooudall the court has also determined tliiii

on such a relerencfe, if tlie report of the referee is appealed

from to the Court of Appeal, no further appeal lies in the

Supreme Court,

In ^Yilldsor ik Essvx Bill Co. v, Nelles, the Supreme Court

has held tlmt an appeal does lie from the Court of Appeal

when nn ajipeal is tiikeii from the ultimate judgment on

further directions. To what extent on such an appeal the

court can or will give relief witli respect to the earlier juds;

ments of the (Yurt of Appeal which it has held to have been

interlocutory and not final, may be determined before this

hook is published, and in such ease will appear in the addenda.

Final judgment—demurrers.

Bank of B.N.A. t. Walker, Cout. Dig. 88.

Action to recover damages for maliciously causing to be

issued a writ of attachment. The county judge granted the

defendant's petition for a writ and after same had been execiil

ed tho order was set aside by the Supreme Court of British

Columbia. The declaration contained eight counts, to six of

which the jury found a verdict for plaintiff, but judgmeni

was not entered then by the trial judge until the demurrers

had been argued before the full court and overruled. The 7tii
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and 8th couDteuf the declaratinn vere m framed that a'' -'»»• (')•

terdict thereon in favour of the plaintiff, if siipportwl liy tlie ..

~

evidence, would stand whatever might be the decision of thei'"/!,,,,,,,,

Court upon the d murrers.
It was Iield, that the judpnent upon the demurrers wai

interlocutory and not final.

Rtid T. Ramsay, Oont. Oil. 8S.

In an action (.Sup. Ct. I'.K.I.) for as.<inult ami fnlso im-
prisonment, defendants justified liy en. sa. issued agninst
I>laintifT under a .iudgmrnt against liim. Hy repliiation plain-
tiff alleged that the rapias issued in hlanli and wns filleil up
with the necessary particulars after the smling and delivery,
and also that it wns sealed, issued and delivered without a
pracipe. To these replications the defendants demurred, and
to the latter replication pleaded a rejdin'ler tl-t after the issue
i>f the writ their attorney transmitted n prn:npc to the pro-
tlionotary. To this rp.jninder the plnintifT demurred. Judg-
ment was for the plaintiff on all the demurrers and defendants
.ippcaled to the Suprt.me Court of Canada. The respondent
moved to qua.<h upon the prround that the .iudL'nient was inter-

locutory and not final within the mcTninp; of the Supreme &
r.xcheqner Courts Act, there heinjr issues of fact to he decided
on the pleading which were not disposed of by the .iudfrment
upon the demurrersc Appeal quashed.

Oladwtn y. Onmmlnis, Oontlee's Di{Mt, 88.

A judgment upon a demurrer will not he appealahle to the
Supreme Court unless it has, or if given the other way would
li.ive had, the effect of disposing of the plaintiff's claim or
some part thereof.

Eandick T. Morrison, 2 Can. S.C.R. 12.

In this case the defendant deiiiurre<l to a declaration on
file ground that the action purpnrteil to he for a devastavit,

while no allegation of a dcxastavil was rade in the declara-
tion. The court helow held that the demurrer was frivolous
and irregular. Thereupon the defendant appealed to the
Supreme Court. The appeal wa-s quashed on the ground that
the rule setting a-side the demurrer Wiis simply nn order on
a mere matter of pra<'tice and not a final judgment appealable
under the Supreme & Exchequer Courts Act.
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Oh<T*U«T T. ObtUUw. t 0»B. S.O.R. MS.

Thin wa« iin anpenl from the jml(tmpnt of the Court of

Quopn'« nonch, appeal .i.le, QuMm-c afllnninij a judgment of

Ih.- Siiiiorior Court which mnintained a clemurrer of t^^

Jefenilnnt, rwponilont, to part of thn plnintifT », appellant

«

deolnration. Tpon appeal to the Supreme Court it «a« con^

tenclwl that the .judBment wii. not tlnnl; that it only decideil

iiart of the cnae, and if the juilKiiient of the eourt helow vvns

reveroed the parties would have to bo hack to the Supennr

Court, and when a final judBOient in the aelmn wa« pro

nounced on the nieritu the "hole eaoe miuht come hack to tlie

Supreme Court aRnin. and that rarlianient never contem

plated hv the Aet two appeals to the Supreme Court in tti.-

aame eaiie For the appellant it waa arBue<l that a« the case

then iitoo<l. the aetion waa di«mi«sed fl« reifarda the KPeater

amount elnimed and a remedy left only aa to the smaller, and

that if the appellant «hnuld aueeeed in the Superior Court for

the fimaller amount ctill remainiuB in dispute, he could not

appeal from such a judgment in his favour.

It was held, that the judement of the Court of Queen

Henoh finnllv determined and put an end to the appeal, and

waa a iudieial proeeeding within the meaninB of these words

as contained in the interpretation of "flnal judifment in see

tion 9 of the Supreme Court .\mendment Act (now section 2.

Supreme Court Act).

Stiidds V. Peak, 8 Can. S.C.R. 679.

This was an action for goods sold and delivered and con-

tained a count allcBing fraud, for the purpose of hnnging the

defendant within the provision of section 136 of the Injolvent

Act To this the defendant hy his third plea alleged that the

contract was made in England. The plaintiff demurred. The

Court of Common Pleas, Ontario, gave judgment for the

plaintiff on the demurrer and this judgment was affirmed by

the Court of Appeal. Strong, J., said:—

"In the oaae ot Chevalier t. Cuvllller It was determlnf-l

that an appeal was well brought where the ludgment In tt.p

court or ordinal Jurisdiction waj not fla.l. "ut was. a. In l,e

present case, a Judgment on a demurrer to P»'' »'"'•.. ",.

only and this derision proceeded upon the ground that is

g?ound that the Judgment ot the provincial
^°^\\fj^llf

From which the appeal to this Court wa. "n-"',^'""' ^"''S,'^
J

was a flnal Judgment In a judicial proceeding within the

meaning of the third section of the Act ot 1879, now sectlou

28 ot Iho Supreme & Exchequer Courts Act.
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B«ttr»y T. Luna, IS Ou. B.O.K. 102. >* »*'»)

Article 269 C.C. proviilen u followi:

—

Fin.l

ir tlurtng the lutonhlp minor happ«Di to hiv© »t»y .rinliriii^ot,

liittreit 10 dill uu judlrlally with hli tutor, lie li for lurh cue llwiiiirreni.

Klven ft tutor ftd hoc whoie powerg eitend only to the matteri

to be dlscuiied."

Artii'len 220 nnd 221 C.C.l*. proviilc a« fnlIow«:—
"220. Kvery pyrson Intereitod In an aitlon between other

r<artles may Intervene therein at any time before Judjinent.'*

"221 An Intervention li made by a di'riarallon In ordinary

'orm containing all the ground! wlilrh Juatify the party In

Intervening."

The respondent, m tutor ail hiiv to minor cliildn-n, intir-

vened in n Ruit pending Mwpimi W.II. in his i|uiility f
curator to the institute (.i7rii('l, nnd thf nppi'llant a.s tni 1

i

appointed to ndministiT the property of the sulistilution I i.e

iippellnnt (h-niurreil to the intervention on the felii >i'i,;

irrounds :

—

1. Heenune the intervening; party had no riifht t" iie'oiiie

.joint plaintiff with the plaintilT as hy his intervetin n he

sought to do.

2. Because tlie grounds of tlie intervention purported to

1)6 in the nature of an answer to tlie pleas filed by the defend

ant, and the intervening party could not be heard to urge

rauons which the plaintilT could not himaelf urge.

'.\. because the grounds alleged by the intervening party

could only l>e the subject of a direct action against the

defendant.

4. Because the intervening party had no right to set up in

the present cause any ground of complaint which he had

:i«ainat the plaintiR.

5. Because the intervening party had no legal status as

a tutor ad hoc to support the ground of his complaint.

The demurrer was maintained by the Superior Court, but

thia judgment was reversed by the Court of Queen's Bench.

On appeal to the Supreme Court of Canada, the judgment of

the Superior Court was restored.

ShST T. O.P. Rly. Co., 16 Can. S.O.R. 703.

In an action for a breach of wmtract by a railway company
to carry the plaintiff's goods in safety, the defendant set up
> special contract limiting its liability to *100, to which the

pliiintiff made two replications, one of which was that the

s|icfial eontraet coiiUl not avail ajiainst the provisions of see-



28

M. 2, ».». (I'l

I'lniil

.FudgiiH-Ht.

llpinliriiT'.

SUPREME COURT ACT.

lion 25 uf tlie Railway Act of 1879. The defendant demurrcl

to this replication on the (in)und that it was a departure from

the declaration which was in contract, while the replication

was in tort. The demurrer was allowed in the Murts below

and an appeal to the Su[)reine Court was quashed on tli«

ground that the judgment was not final.

McKean t. Jones. 19 Can. S.C.K. 489.

The defendant demurred to a bill nlli'Kinj; that C. anJ

also n. & C. were necessary parties. The demurrer was over

nded and the defendant did not appeal, but raised the saiiii-

defence by his answer.

It was'hcld, Strong and Patterson. .T.T., di'-scnting, that the

.iudpnent on the demurrer not having been appealed against

it was res judicatn and it was not open to the defendant ti

raise the same objection in the Supreme Court, but if so the>s

ftcrsons were necessaiy parties.

OrifBth V. Harwood, 30 Can. S.O.R. 316.

It was held, that a judgment affirming a disniis.sal of a plea

of prescription when other plen.s remain on the record, is not

a final judgment fnim which an appeal lies to the Supreme

Court.

Lacroix v. Morean, 15 L.C.E. 486.

This was an action an pfHtoire. the plaintiff alleging that

he had ae(|uired tlic lands in question with others fi-om oin

G., who had bought them from A.R. and JI.R., the letter beiiiu'

proprietors in virtue of a judgment which rescin 'I'ri a snl

made to one P.. JI. was made mis-cn-cmise by R.. the defendatil,

who purchased from him the lands in question, and who

pleaded that A.R. and :^I.R. had sold to one L. everything

acquired by them from P. and that the judgment reseindinK

the sale to P. had been obtained by L. I^or his own use and

benefit and that he had taken possession of the lands aire'tcl

by the ."mid judgment: that Tj. had affected a eoiiunutation of

the tenure: that .\.R. and M.R. had ratified and confirmed the

sale to L, : that subsequently, in an action brought by one D.

the lands in question had been sold and purchased bv HI., who

registered his title and subsequently sold it to one Davidson,

from whom the defendant R. had purchased. Py a secnml

exception the nvs-rn-cnnae alleged that the purchase by tlie

plaintiff from O. was fraudulent and that long before this eon

veynnee R. had sold to one .T. By a third cyception, while

denying that d. had acquired any right in the land, defi-ndant
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claimed to be reimbursed for her improvements made on the*<-2. "»• (o).

land. The plaintifT replied to these eTceptions by an allega- .,

tion of fraud on the part of h. The mis-en-caiise demurred to i,',d™,~t
this reply on four grounds: first, because the pluintilT did not 'l)eii,,,rr.ri

allege that the frnudulent conveyance had been declared null
iind that the conclusions of the reply could not arise before
such decision or annulling; secondly, because the conveyances
in question could not he attacked by a simple ri'ply, but only
liy a direct action agaimst all the parties ; thirdly, becau.'se L.
had not amiuired a right to ple.nd the nullity of the convey-
ances in question, and fourthly, because more than ten years
liad elapsed since the conveyances in iiuestion and prescription
liad arisen against any demand for re.scis.sion.

Upon this demurrer, the Superior Court gave judgment
maintaining the demurrer «ith costs and re.iecting that part
of the special aaswers referred to in the demurrer. An appeal
was taker from this .iudgment to the Court of Appenl where
the .iudgment was affirmed. The plaintiff then applied for
leave to appeal to Iler Jfa.iesty's Privy Council, Init the Court
vf Queen's Bench refused the application, holding that thn
judgment in question was interlocutory and not final.

Carleton Woollen Co. v. Woodstock, 38 Can. S.C.R. 411.

The plaintiffs, the Carleton Woollen Co., filed a bill in
equity to restrain defendants from selling certain property
seized for taxes, alleging exemption, to which the defendants
ilcmurred. After argument the demurrer was allowed, but on
grounds not taktn by the defendants that the resolution for
exemption passed by the Council discriminated between com-
panies establishing a woollen mill, and individuals doing the
*.me. The judgment was affirmed by the full court and sub-
sequently by the Supreme Court of Cmada, no question of
jurisdiction having been raised.

La VUle de St. Jean v. Molleur, 40 Can. S.C.E. 139.

The declaration in an action by a municipnlitv claiming
forfeiture of a franchise for nonfulfilment of the "obligations
imposed in respect thereof alleged in five counts as many dif-
ferent grounds for such forf 'iture. The defendant demurred
Bcnerally to the declaration and specifically to each count.
The demurrer was sustained as to three counts and dismissed
a.s to tho other two. On appeal from the decision of the
rtffistrar refusing an order to affirm the jurisdiciion of the
Supreme Court to entertain an appeal from the judgment
maintaining the demurrer.
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It was held, that each count contained a distinct ground on

which forfeiture could be primted and a judRnient deprivini;

the municipality of its right to rel.v on any such ground >• as

a final .iudgment in respect thereof which could be appeal.J

to the Supreme Court of Canada.

Bimard y. Towiuend, 6 L.O.E. 147.

It was held, that an appeal does not lie to Her Majesty

in Her Privy Council from a judsrment of the I'Ourt .1

Appeals, reversing a judgment of the court helow by whuh

the appellant's action was dismissed on a defense en drmt u>

the declaration for the following reasons, per,

Aylwin, J. In this case a motion Is made by the res,,.,,,.

dent (or an appeal to Her Majesty In Her Privy Council (rom :.

iuSment of this Court maintaining an appeal from an nter1"
;

-

tory Mgment by which the action ot the appellant, plalntltt „

Se MurtTlow; was dismissed on '(niarrer The statute ,,

slltnt as to appeals to Her Majesty In cases like this In ti>

case of Ennatlnger and Ougy, In which a Judnment In »P1'"1

confirmed a Judgment ot the court below. ''';'i<"--"« '»'«''',

tadMt to account, It was only after much doubt and «'>cns» "',

that an appeal to Her Majesty was granted. But that , a.,

was not like the present. Here the respondent Is deprived „t

no right The Judgment of this court dismissed the demurrer

^^rt nrdered the record back to the court below for proof o!

?ta (acts Tn issue If judgment below Is rendered agansl >.,„

defendant, be can then appeal. The motion Is without pro;

-

dent and this. In my opinion, would be sufBclent of Itself n,

make this court rej«t It; but It would on many accounts t,o

most unwise to grant it.
,. . .

Duval J—By this decision, we protect the true Inl.r-

ests of 'parties. Suppose damages were Kran'ed on he

hMrIng on the merits to the extent ot Is. could It be ti,.

InTeresI o( the respondent* to appeal to this court and to II. r

Mai«ty in Privy Council? Besides, i( an appeal lies from one

in?er?oc„ ory judgment, it must lie from every such Judgment

witch would be ruinous to suitors, and the statute being silent,

the motion ought not to be granted.

Final jutlgmoit—chombcr order.

Wallate v. Bossom, 2 Can. S.O.K. 488.

Execution having is.sued upon a judgment in favour of

the plaintiff, defendant applie<l to the Chiet Justice of t le

Supreme Court ot Nova Scotia in Chaml.ers 'o set same as..!.-

The Chief Justice granted a rule nisi returnable in ChamlH-ra

but the rule was argued in court, and judgment pronoun.^d

by the court making the rule absolute.

Held. Strong, J., dissenting, that the order in i|nisti"n

was a final judgment.
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Morrli T. London ft Canadian Loan It Afoncy Co., IS Can. 8.0A. ^' -- "' (.')

The plaintiff obtained an order in Chambers giving him Judgment,

liberty to aign final judgment against defendants for the Chamber

amount due on certain debentures. An appeal to the full
"'"*'

court of Manitoba from this order was unanimously dismissed.

A further appeal to the Supreme Court of Canada was
quashed on the ground that the judgment was not final.

Gladwin v. OununingB, Oont. Dig. 88.

Action of replevin to recover 125 barrels of flour. Plain-

tiffs were indorsees of a bill of lading of the goods, which
were held by the defendant as freight agent of the I.C.R. at

Truro. The action was begun and the goods were replevied

and the writ was served on 9th April, ]881. A default was
marked on 25th April. 1881. On 10th September, 1881,

plaintiffs' attorney issued a writ of inquiry under which
damages were a.ssessed I'nder R.S.N.S. (4 ser. eh. 94, sec. 56).

An order nisi to remove the default and let in (lefendi.nt to

df'fend was taken out on 11th October. 1881, and disrharged

nith costs. The judgment being affirmed on appeal (4 Russ.

& Geld. 163). R.S.N.S. (4 ser.) eh. 24, sec. 75, enacts that it

slmll be lawful for the Court or a judge at any time within

one year after final judgment to let in defendnnt to defend
ii[)on application supported by satisfactory affid ivits account-

'm<* for his non-appearance and disclosins a defence upon the

merits etc. Held, that tho judgment appealed from wa.s not

11 final judgment within the meanine of section 3 of the

Supreme Court Amendment Act of 1879, and was not apppaJ-

aMe. Held, also, that if the Court could entertain tlie appeal,

the matter was one of procedure and entirely within the dis-

cretion of the court below and this Court would not inter-

fere. Appeal dismissed with costs.

Stanton v. Canada Atlantic Rly. Co., Oont. Dig. 89.

On mxition to qua.sh an interim injunction. Mathieu, J..

suspended its operations until final adjudication on the merits.

H"ih partips appealed to the Queen's Reneh. which qua.^ihed

the injunction absolutely. An application to one of the judges
of Queen's Hench for leave to appeal was refused nn the
crnimd that the judgment quashing the writ was nnt a final

iii'ltrment. and "notwithstanding thp offer and sufficiency of
tlif security." Appellants sen'cd notice of further applica-

tion to a judge of the Supreme Court to be allowed to give

proper security to the satisfaction of that Court, or of a judge
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thereof for the i.rosecution of an appenl to that Court, not^

with8"and"nB the refusal in the court below, and the lapse of

Thirty day/frem the renderinK of the .ludgnKnt from wh.d,

Zv desired to appeal, and further to obtain an exfenaono,

time for settlinK the ease in appeal. Henry, J., m Chambers

.nTa4ed tl ™tion for hearing i"-"'^'* "'""'/SX'S,^
It leneth and it wa.s held, that the judgment of the Court

of Cen's Betieh (21 C.L.J. 355) quashing the interim in

Iun"t"on was not final judgment from which an appeal woulu

"%i;!ri::>':^tiewedbyFournier,^^n«»o*;n,

"
^i:rn n;s!:gSi :^e'd^n^o;;iS^ndu surUe demand,

d'inionaion ne devant avoir d'effeet que jusqu'i ce qu .1 .„

eut «Tordo„ne autroment par la eour ou un ,uge. Cet on re

aaitlvidemment d'un earae'Jre interlocutoire et n av.ut

aueunc finalite."

Schroeder v. Rooney, Nov., 1886.
.

execution to is^sue against the executors of Peter K. ir,

«e^u or" nmiliod to%et aside the judgment as having lH'.;n

?™,d!rientl.v'obtained, which wa. granted by Wilson, C.J.. >n

^"Thirnrder was affirmed on appeal by the Common PI, n.,

''''ot"ppS"^o the C-ourt of Appe.1 for Ontario although

the ..emffrs .,f the court were all of the opinion that the ord,.

lelou- was wron" thev did not agree as to the ettent „

which HhouM be modified, a«d the appeal was accordingly

dismi.>.-s»'d without costs. _,„„i,i i...

ney that it wns ,lonbtfnl wheTker an appeal would !,

to t^:'^,.U;-- ---^^^^:z i^r^^l^
^Zt'^^^fl t^^^ ^^!^-- '- ^^"^ ^"^-^ "'

an appeal Iny to the Divisional Court.

PlwBonv Duncan 36 Can. S.C.R. 647.
. , ,•

The nhnntifT (appellant i brought an action for disso u^

tion of a'p-ftnenihip an accoun, and the appointment of a
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receiver. By an order of the court the respondent, Duncan, «• 2. «.«. (•).

vras appointed as such receiver to collect, get in and receive .,.

~—
the debts and other assets, property and effects lielonging to .rudRTnem
the partnership business, and to carr}' on and manage thecbambsr
hotel business at Francis. Order

The receiver entered into possesiiion of the hotel business
and put an agent in charge to manage the same. The parties
10 the action settled it, and the receiver proceeded to have
hit accounts «s such passed, when it appeared that the man-
afienient of the hotel business by the receiver had not proved
financially successful, and that there was a deficit of
tl,367.16. The plaintiff and the defendant, who appeared
by counsel on the passing of the receiver's accounts before
Mr. Justice Newlands, claimed that the deficit was due to
the neglect of his duties by the receiver and that the latter
should be held responsible for and charged witli this deficit,

hilt the court made an order holding that the rcu^'ivcr was
not responsible for the deficit.

On appeal this judgment was affirmed. An appeal
fiaving been taken to the Supreme Court, a motion to quash
w.ns dismissed with costs.

McCall V. Wolfr, 13 Cw. S.O.R. 130.

Goods fnd chattels covered Ity a cfiattcl mortgage were
i;i'i7C(l under nn execution against the mortgagor. The
niurtgagees intcrplended. The title to the goods was tried

in rhaTibers where it was dechircd tliat the mortgage was
void and judgment wns given for the p\-eciitinn creditor.

Ttn> court in banc refused to set a.side tliis judgment and
•bt'ir judgment was aflirmed on appeal by the Supreme
Court

Martin v. Moore, 18 Can. S.O.R. 634.

The judge in Chambers refused to set ,i.siil^- a writ of
summons and his order was affirmed tiy the full Court, TIeld,

Tliiif this was not a final judgment from which an appeal
would lie to the Supremo Court.

Howland v. The Dominion Bank, 22 Can. S.C.B. 130.

Where the .Masler in Chambers set aside his own order
renewing a writ of summons, and this order v.-rs affirmed
I'v n judge in Chambers, the Divisional Court and the
Court of Appeal, the Supreme Court dismissed the appeal
fur the reasons given by one of the judges of the court
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. below. In tlus case it would appear that «>
q»?f

<"" "'

juriidietion was raised and no motion to quash made.

Muitima Bank T. Stewart. 20 Can. S.O.R. 106.

\n order having been made by the judge of the High

Curt ot Ontario, staying proceedings in an action ,n

Ontario owing to bankruptcy proceedings then pending m

Fn .lami his order was affirmed by the Divisional Cour

^°d the Court It Appeal.. fl.W, that this order w„ not

Tfinal .iudsment from which an appeal would he to th,

Supreme Court of Canada.

OtnadUn Facile Ely. ». Bt. There-, Cent. Dl.. 70; 16 Cu.

B.O.B. 608. . ,

The respondent petitioned for an order for payment to

annealed to th.- Court of Queen's Bench, which affirmed Iv

ord'rrirl.l. that the order bavins been made by " .1";'=

sittn- in Chnmhers. and further, acting under the stntut

Tprro„n^C'in«n,a. the proceeding. '""' ""*
?oT™*';;

L „ «uncrior Court within the meaning of section 28 .
f

Ihe SupCe & Kx,.h.nuer Courts Act. and the ease wa,

therefore n^t nprcalaWe.

McOngan t. McOugan, 21 Can. S.O.B. 267.mmmm
and thcroforo not appealable.

Halifax 7. Beeves. 23 Can. 8.O.B. 340.
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-licw cause why the liuihiing should not be removed if s. 2, ».». (e).

erected without a certifieate of the city engineer. Proceed- „ ".

injts were instituted in tliis way before the Honourable Mr. Ji^™,„
,T.i.<itice Townshend in Chambers, where evidence was taken Chamber
and .iudffment given for the corporation. This judgment Oritor.

was reversed by the Supreme Coiirt of the province and an
nppeal taken by the Supreme Court of Canada. A motion
to quash the nppeal in the latter Court was dismissed.

EocUn V. Halifax ft O.B. Bly. <t Coal Co., Oont. Dig. 88.

The Railroad Act of Nova Scotia, being chapter 70 of
the Revised .Statutes, .'!rd series, provided that the railway
cnuld expropriate lands, and by section 44 it is provided
tlmt on the first Tuesday of June in every year, or at snch
other time and times ns shnll be fi.xed tiy a judge of the
Supreme Court, etc., the prothonotary of every county in
which a railway is being constructed," etc., draw from the
iirand jury box the names of twenty-eight persons, etc.
And by section 49 it is provided that a panel from this
jiin' should value the Iftnds tnken liy the rniUvay and esti-

mate the damages to property. And by section 52 it is
provided that the custos or clerk of the peace on behalf of
th" company or any party interested who might deem him-
self acerieved might apply by affidavit to the Supreme
Cnurt or a judge thereof for a summoas or order to set the
pmeeedings aside in whole or in part, or to alter the valu-
ation, etc.

Ry certain other nets of the liCgislature these provisions
nf the Railroad .Vet it is claimed were made applicable to
til" Halifax & Cape Rieton Railway & Coal Co., and the
<aiil company having taken proceedings to expropriate
lands certain persons who were owners of property through
«liich the railway passed, applied to the Chief Justice of
thi- Supreme Court of N'ova Scotia on the 2Gth April, 1877,
anil obtained an order under section 44 requiring the pro-"
ttmnofarj' of Pictou to proceed to draw and strike a jury
for the purpose of fixing the indemnitv to be paid the land
owners.

I'ursuant to this order the prothonotarv summoned a
jury who made their appraisement. On the 1st March,
18 1 0. on the application of Daniel Hockin, the custos of the
flinty of Pictou, a rule tiigi was granted by the Supreme
( oiirt of Nova Scotia to quash and set aside the order of
th' ( hief Justice on the ground that the lands were not
takvn under the statutes hereinbefore mentioned, and on
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). Other Kr«..n,l»; ..n.l on tho 2711. Mnrch 1880 after arKUmcm,

il„. rule iihi «ns <li«.'luir(ro(l, the f^o.irt hoUlinR that th..

county was stopped by the action of the eustos and of th,.

I,eci«liaure, aii.l ec.hl nut .lispute the v.il..Uty of ,

appraiscinenta. The eustOM thereupon «PP'"''«'> «<> '' '

Sni.re.ne Cu-.i-i of Cnn«.la,.«nd liy hw factum the rcapon.l

™t the Ifa.l.av & Coal Co., elninml that the Suprem,.

Coiirt had no jurisdiction. After nrRument a n>ot«"> '"

nmsh wax Branlcl. the Court hohlinj tlmt the order of tl.

Chief .Tu'tiee which this a|>peal souRlit to set aside, was n. I

a final order.

Can » Coutaif. Omi t. McOotcheon, Oont. Cm. 386.

Where no injustice hns U'-a done in the refusal of l™v.'

to amend plciulinss, the c ,. refused to interfere with tli,.

orde« made l.v the court : clow in the exercise of judieml

discretion and quashed th ..penis.
. r> . ,

The appeals were t m .iudRinents of the Court ..I

Kind's Bench for Manitolm (14 Man. Rep. 4.8
,
revers,,,.

»'e iud^nent nf Perdu,-. J., hy winch the ""'^^/f
"'j

referee in Chambers, permittinK amendments to the plead-

incs hjid licen nffirincd. u *i ..

The appeals inv,.lve,l the same ,|Ucst,on.
""'"^-'y- J^;^'";

a trustee mav in an action founded on breach of e<^ntr,
,

made between him and a third party to recover, on beIM
"

the rr^lui qm ^r»..(. damasres which the c^Mm 9«« ' '

,L have susieined where the cr.hn q,„ Innt, » ^"x
'

ni»tcd inint stock company, was not in existence at the t."

IttC ontrnct. bnt bad been incorporate! before he br. ,.>,

"ceurred The statements of claim were considered ,1.^

Jtive as lil-d. ,..nd moti.ms to amend were -made :,.!

allowed bv the referee in Chambers whose orders w.

affirmed, on appeal by a .ludge in Chambers.

On furtli . appeal, the full court reversed the orders .->

the iudsmcits appcnied from.

Motions to quash were ma.'e in both eases on Ibe pronn.ls

=?;fey'-=i-/:£. sr«z"^ ,'.'1

The onlv reasons for .iudsment delivered were as felln^s^

Idinrton J. These cases involve nothing that has finally

determined the rights of anybody.
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lii«y rnise merely the question of nliether or not the >*-••". (<).

court below have exerciaed a proper discretion in relation ...

~~
to an amendment of the pleadingii, where the court were not

juj"iriii.i.tbound by any rule of law or utatute to amend, and I see no .M,>,ieror'
refusal of natural justice such as might entitle us to enter- iMcnt't
tain these appeals, Kt-[<ort.

I think, therefore, that they ought to be quashed with costs
m fippeals.

won T. Brat, Oct. 21it, 1908 (not rsported).

In this ease lands were sold under a mortsnge and n
lialance remained in court, to which tlic present iippcllant
claimed to he entitled as second mortgagee, and presented
an application to a judge in Chambers for payment out to
him of the sjiid surpliLs. His application was disputed liy

the Tiresent respondent. The appellant's application was
s.Tanteil, but this order was reversed by the full court. .\

fiirther appeal taken to the Supreme Court was dismissed.
The jurisdiction was not questioi^ '.

Fiittl judpmcnt—Masfir i,r refrra's report in an Equity
action.

The followiusr chs.s ni:i.\ lie supported on the ground
that the relief avKovl was er|uitnl)lc in its nature iind therefore
^;ppeaIaWe whether the judgment was fin.-il cr not under
section .IS infra p.

Bickford V. Grand Jnnction Rly. Co., 1 Oaa, 8.0.R 6M,
In an ecpiity proceeding a consent decree was made

rct'crrina the takine of mortgage accounts to the Muster.
His report was affirmed by the Vice-chancellor, and on
appeal, by the Cmirt of Appeal. I'pon appeal to the
Supreme Court the latter decision was reversed.

DonH T. HcEreith, 14 Oaa- S.C.K. 73*.

Here, the Supreme Court of Nova Scotia affirmed the
-ppcal of the JIaster on a reference. The Supreme Court
reversed the court hclow on the ground that the Master had
exceeded his authority and reported on matters not referred
l'> him.

Orsnt T. Madarsn, 23 Can. S.O.B. 310.

The Supreme Court of Canada, on appeal from a decision
iifflrming the report of a r.'erce in a suit to remove executors
and trustees which report disallowed items in accounts
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). previouily puned by the I'robate Court, will not reconai'lcr

the items" lo dealt with, two courti having previomly exor-

ciaeil n judicial diacretiou as to the amounta, and no question

of priniiplc being invoU-ed.

Booth T. Batta, 21 Can. I.OJI. (37,

In an action against aovoral mill owners for obstnioting

the Ottawa river by throwing sawdust and refuse into it

from their mills a reference was made to the Maater to

ascertain the amount of damages.

It was held, affirming the judgment appealed from, that

the .Master riahtly treated the defendants as joint tort-

feasors: thnt he was not called upon to apportion the dam

ages aeconling to the injur>- inflicted by each defendant,

and that he wns not obliged to apportion thetn accordiiii!

to the different grounds of injury claimed by the plaintiff.

HrM further, that the Master was the final judge of the

credibility of the witnesaes and his reports should not be sent

bnek lieeiiu.se some irrelevant evidence may have afTceteil

his judgment, especially as no appeal was taken from his

ruling on the evidence.
. . . ,

On a reference to a JTaster, the latter, provided lie

suffleientlv follows the directions of the decree, is not

obliged to give his reasons for, or enter into a detailed e.T-

planatinn of his report to the court.

Bell T. Wright, 24 Can. B.O.R. 668.

In an action for the construction of a will and for ail

ministration, the judgment directed a reference to a referee

who made a niling in his office against the claim ot a

Bolieitnr for priority of his costs as between solicitor niirt

client over certain costs in the action directed to he pni'l

bv the client to the pnHies. On appeal Mr. .Tusttce Rose

reversed the referee. Upon a further appeal to the ( ourt

of Appeal this judgment was reversed and the ruling of the

referee affirmed. ^ x, r* * r

The Siirreme Pourt of Canada reversed the l^onrt ci

Appeal nod re-inatnted the judgment of Rose. .T.. in fnvcu-

of the solicitor's lien.

Oluke T. OtodaU, 44 Can. SO.^. 284,

Where a statement of elnim discloses only a common Inw

cause of action and the ciiuse was so dealt with at the trial

the fact that the indorsement on the writ indicates a claim

for equitable relief and that the trial judge, in ordering a
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peferenco to luraem thp damnRcK, roMrvml further directioiu,''-2.«.». (e).

do not make it a judii'inl pro<:e«ding in the nature of a luit ..
".—

m equity within the meaning of gee. 3S (c) of the Supreme u"\L,„,
Court Act. l.,i,M»-u

tory tn

Final judgmtnl—inirrlucutory in form. '°™-

A Judgment may he interlocutory in form having regard
to the nmin mtion. and yet lie tinal in itn oiTect upon the
rights of the pnrtivK, and «o he the «ul).iect of an appeal to
the Supreme Court. To thi« elass helonff interpleader
isBUP*, attnchmenta, opposition-^ and procedinga of that char-
anter. The leadine deiision is .Vacfarlane v. Leclaire.
Ifi IFoo. P.C. 181.

The facts of that case were as foUowg :

—

34 Geo. III. !, fi, s. 30, Lower Canada, now art. 68 C.P.,
provided thnt the iudinnent nf the Court of Appeals for
f.ower Cnnnda should he final in all cases where the matter
in dispute did not exceed the sum or value of £500 sterling.
The plaintiff L. recovered judprment against D. for £417,
h. in liis deelarntion claimed a writ of attachment before
judgment against the goods of D., now in the hands of M.,
nhieh \va« granted. D. suffered .judi.'ment hy default.
L. nhtnlni'd indgment upon his ivrit nf attachment and
seized goods in the hands of M. to the value of £1,642.
M. allpired thni he had pureluiserl the iroods in question
frnm I'., and the Superier Court in Queliec dismissed the
prneeerlincrs against JT. on the ground thnt P. was not a
p.irty thereto. L. appealed to the Court of Queen's Bench
where the .indgment of the Superior Court was reversed.
M. then appealed to the .Tndieinl Committee nf the Privy
Cmineil. and Tj. moved to n'lnsh nn the grnnnil ttint the
iml-'ment helow was interlncutory and not final, as to which
the Court said :

—

"Although the .iudgment is interlocutory in form it is

final in its efTect upon the rivhts nf the appellants. The
pcods which they claim as their nwn are finally and con-
cliis vely fixed hy the .judgment to he the property of the
priginal debtor, and must be applied in satisfaction nf his
debts, and there is nn mnde by which the appellants can be
relieved from it except by an appeal."

This decision is discussed in Kinqhorv v. Larue, 22 Can.
SCR. 347. but not with respect to that portion of it which
doals with final and interlocutory judgments.
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English Vases.

The decisions in England with respect to final and inter-

locutory orders under the Court of Appeal Rules may be use-

fully considered here.

Order 58 of the English Court of Appeal Rules is as fol-

lows :

Order 58, Rule 3: "Notice of appeal from any Judgment
whether final or interlocutory, or from a final order, shall be

a fourteen days' notice, and notice of appeal from any inter-

locutory order stiail be a four days' notice."

Order .'J8. Rule I'l: "No appeal to the Court of Appeal

from any interlocutory order or from any order whether

linal or interlocutory in any matter not being an action,

shall be brought after the expiration of 14 days and no other

appeal shall be brought after the expiration of three months."

"The rules appear to contemplate two classes of orders:

final orders which determine the rights of the parties, and

orders which do not determine the rights;" (per Jessel, M.R.,

Re Stockton &c„ Co., 10 CD. p. 349).

"Any doubt which may arise as to what decrees, orders or

judgments are final and what are interlocutory, shall be deter-

mined by the Court of Appeal." (J. A. 1875, s. 12, Vol. II,,

p. 6S7).
"No order. Judgment or other proceeding can be fin.il

which does not at once affect the status of the parties, for

whichever side the decision may be given; so that if it is given

lor the plaintiff it Is conclusive against the defendant, and IT

it is given tor the defendant it is conclusive against the plain-

tiff (per Brett, L.J., Standard Discount Co. v. La Grange.

3 C.P.D. p 71).
"Any Interlocutory Order, &". If an order finally deter-

mines the rights of the parties it is final: if, on the other hand,

it only gives directions for working out the rights of the parties-

It is interlocutory (Norton v. Norton, (1909) 99 L.T. 703.

applying Bl-key v. Latham (1890) 43 CD. 23; Re Croasdell.

Cammeli Laird & Co. (1906) 2 K.B. 569. In Shubroo'K

v. Tufnell (1882) 9 Q.B.D. 621, it was held that an appeal iti

which, in the event of the court dlltering from the court below,

final Judgment would be entered, was a final judgment. In

Salaman v. Warner (1891) 1 Q.B. 734, it was held that a

decision was only final if, whichever way it was given, it finally

disposed of the matter in dispute. In Bozson v. Altrlnchani

U.D.C. (1903) 1 K.B. 547, the Earl of Halsbury, L.C., salil

that he preferred the earlier of these authorities, and LorJ

Alverstone, C.J., said that the question ought to be this

'Does the judgment or order, as made, finally dispose of the

rights of the parties?' An order dismissing an action as

frivolous and vexatious is interlocutory for the purpose ot

appeal (In re Page (1910), 1 Ch. 489), thus apparently fol-

lowing the rule laid down In Salaman v. Warner.
"Where any step is necessary to perfect a judgment or

order It is not final but interlocutory" (per Baggally, L.J.,

Collins V. Vestry of Paddlngton, 5 Q.B.D. p. 370).



SLPHEMK COl'RT ACT.

Final Ordpra. (Sgg R t <n\ ..t^. .

^upra). u„ou these pHnciples an ordPr
7'°»I-I'«*rio.utory."

iTrowell V. Shenton 8 CD 31 si or,
°^"'->'l">« a demurrer

lou (Cumn,i„a v. Hrron '

4 ?.';,"':; S!:' "5 '"""" ':°"»l<lera-
Kay, J. In Re Johnson, 42 C D '

d ,n<li- ,"!,
^"^ """""Ks of

:-n motion on admission In thnnio^Hn '
J"''«""-"ts obtained

1^ C.D. p. 4S9: Alt. Gen. '^. g'I' R^CO 2>vv''p
%>'™""''.

s.o cases cited under o -(5 - ,", ' ^' ^^•''- '^'': and
master's certillcate asscssinc I'hJ -„, f°

'"''''''' '^"nl'-ming a
=!.,stalned by reason of a tresnasa (A? r?'

"""'"'' ''"' "adages

;'- Judgment of'a^ctZ^'cou^t o;'?„"^' T^T '""™'"^
I Hughes V. Little, 18 Q B D !° h„? .,,?

inf^ndeader issue
"a r.

3, supra; per Ilowen L l' A^cV„ ^ "."' '" ^ decision
f^p- (1891). 2 Q.I!.. n^Si) ^n'i'lV'n- A-'d^-'Sliaw Paint
(international Pinamiri Soc v L°cnsJ r'^^'J.""""

"" ="^'1™
see also Armour v. nate. ( 1891 ) 2 S 1,

,^,'^" ?
'^°- ^^l:

orders for dismissal for want „^ "'''• '""' =«. as to
v. Hancock,

3 Q.D.D. S3 °
are flnal or,l /."'"a"'-""'

""'"""
;i r.al hy jury depriving a successful ^»! ,

^'"' """ '""" at
I'e ng part of the judgment (MarsH''^v} "' '"' '°="* '^ ""al,
'Hire Ry. Co.. 7 Q.D.D f:4i) 's/e,t„ V V'"'""""''' ""d York-
Anordermadeonanap

lication fordJ"'™- """S' D- 222.
^oioitor's bill of costs The?he" the tlluT,'"'^"'^"'"' <" a
refused is a final order IrI TilJl Al^'l"'^^""^ •"-" allowed or
V. Cartwrlght, w. N (02, ,63) '' ' '^''- ^'' ""^-i""

final jndgm n, l^iiilcriilradcr.

McOaU V. Wolff, 13 Can. S.C.B 130

n. Court in ha"c r7LT I Jr i'"
'".™""*'™ "«"""••

'I'cir .iud,?m,.„t «a.s affiri.) o!^

"''de this judgment and
Court.

aarnied on appeal by the Supreme

H07ey V. Whiting, 14 Can. S.O.R. 515.

interpI,ad,7S."^;avin7i'ln''in°f ""^ •'!"'e'"'^°t iu an
"•^'litor that .jud^menM;.. ' r,-, r "JT "* '" ''^""ion
Ili.h Court of J,",Tee "l'" ?'''"'

.f""'™'"'-'*!"''
"t the

c^testntion, as m c „s T i^,..
'

• i""'"" "^ "'<= ">''«<•• in
'•onlestation' l,:,Zn p in'ti'l^'andlTn. T" ""•"""" '°

order, ,t ,., true, mi.ht he re„uired to be me for 'the pfy"

41
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mcnt out of court of suili mouics as may have been realised

bv the shcriir
"

. . . "but sueh an order could have L(.

e'lcet whatever of the nature of making the adjudication

. upon the merits of the ciue.stion tried on tlie interpleader

Lsue a whit more final than it already was by the judsjm™!

of the Court rendered in favour of Ihe execution creditor

"The iiub'iucnt of the Court upon an interpleadir

i.sue' tried on the application of the sheriff for protcotin,,

from claims made to property seized in execution confirmu.i.'

the value of the seizure in execution and determining con-

clusively until reversed by some court of competent jun<-

diction the rishts of the execution creditors to the tnnt.

of the seizure as against the claimants, is, in my opinion. .:

a difTerent character from a .nulsment on an interplead, r

i.suo ordered in the progress of a suit for the r"rT,oso e:

determining the point necessary in the opinion of the ( nni

to be determined before .iudgmcnt should be pronouns I

on the maners in contestation in the suit, durimr^thc pr

gress of vhieh the interpleader had been ordered.

Lynch v. Seymour, 15 Can. S.C.R. 341.

I. having cibtained .iu.lgment airainst the II. I. Co. goo.l,

and chattels were seized under an execution issued on said

iud-ment. S. claimed a sum of money for rent ot th-

nremises on which the goods were seized under 8 AniK.

ch U and an interplead.'r issue was brought to contest hn

right to the goods on such claim. The verdict at the tn.

was in favour of the defendant, but on appeal this w'as s.,

aside and judgment ordered to be entered tor the plaint T.

A further appeal to the Supreme Court of Canada was di-

missed with costs.

Donohoe v. HoU, 24 Can. S.C.R. 683.

D purchased land and had the conveyance made to his

wife, 'who paid the pri.'e and obtained a certificate of owner

ship D having transferred all his interest to her. Sh.

old' the land to M. and executed a transfer ackso,yledLnng

pavment of the purchase money, which transfer msn,.

way came into the possession of JI.'s solicitor's, who had ,

rejstered and a new certificate of title issued infnvou.

M„ tbouirb the purchase money was not in f^"^'

.f'''- / ,'

solicitors were also solicitors of ^"^^^^ ^'f'^J'./'JJ':
and ind<:ment having been obtained on their 'I';'''" 'h^ r..r-

ehase laooev of said transfer was crarmsbed m the h. n K

V \n issue was directed as between the .lodgment ered.-
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ten nnc the wile ot D. to determine the title to the moneys ,, „„under the Rarnishee order, nnd the monev wns hv eoasent "Jll'"-
11.11 into enurt. The judsnient ereclitors elainiod the money l'i""l
n t ho oi'i-iii«il tlin* < l.„ 1. 1' . .. !• . 1 . » . — . . y j.y

Oiipoaition.

' " ;• ,
"" .i"uj;iNi-iii LTi'uiiors I'laimort the money

n the croiind that llic transfer of the land to D 's wife ^'"^'"«"*-- '""^ '"^ iKiii^uT VI iiie mnd to u. s wife
lyns volimtnry nnd void under the Statute of Eli/alioth and
that she. therefore, hold the land and was entitled to the
imrhase mone.v on the re-sale as t-ustee fur D Held
reve-suur the deeision appealed from, that under the evi-'
(hnce the onsmal transfer to the wife of D. was hnm Me;
Ihat .she paiil for the land with her money and houffht
It lor her own use and that, if it was not Innn (j,h- the
Supremo Pourt of the \orth-West Territories, though exer-
Mi-i'n'- the iinotinns and possessin? the powers formerlv
cxereised and possessed l.y eourts of i.nuif>-. eoiild not in
the statutory proceedings, grant the relief that eould have
Loon olitained in a suit in equit.v.

Greer v. Faiiliner. 40 Can, S.O.E. 399.

In this case the local judge in Chambers at Port Arthur
made an intorfileader order in an aet'oa Iiotween Faulkner.
pliiintifP, and Oreer and the liarnett :\loQuoon Co ltd
(l-renrlnnfs. on the application of the dofondant, the Rarnet't
.Mctjuecn Co., directing plaintiff and defendant Greer to
prncied nn trial of an issue as to the ownership of certain
ip.ods and cliattels; and further ordered that the question of
o.sts an<l all further directions sjiould lie reserved to lie
disposed of hy the trial .iudcro.

The .iud?o who tried tlie issue dirooted the money in court
to he paid out to plaintiff, and defendant to pay plaintiff's
costs. The Divisional Court reduced amount' payable to
r'niotiff. Court of .Appeal reversed Divisional Court and
restored .i-'do-ment of trial .iudffe. A further appeal to the
Mipreme Court of Canada was heard, no question of .iuris.
lii 't'on hein? raised.

Vul.- r!iih,rl.< V. Pinfr—Adilenda ct corrigenda.

FiiinJ jiidqmrnf—opposHinnx.

By the Code of Civil Trocedure of the Province of
Quebec, where property is sold under execution, a person
mil king any claim to the proeocdcs oi the sale may tile an
1 pposition to the monies being paii' r.

Dawson v. Macdonald, Cout. Dig. 124; , June, 1880.

A writ of execution was issued against the appellant in
an notion upon a promissory note. Appellant alleged that
(I'c first he knew of any action was a letter from the sheriff
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informiD" him lliat tlif .jwdBinent liml liccn plneea in lii-

obtlnei. The opposition was disniisscd ..v tlio bupcnn:

CourTun,! ,lus ,iu,l«,.u.nt ..mruu-l ".V - tu„rW,t Quej .

H,.nrh C)u appeal to the Supreme Court it was nciu in.ii

only W.V l.e appellant conhl net rid of the appoaran.

i .1 V 1 -solieitor was l,v a regular disavowal aeeor.lnuj

u -.r ides or (lie Code of Civil I'rocedure and dism,-.-!

. „ , .
1 Appellant thereup.m took repdar proceed,...',

n'^i'lvLwal ailn^t the atf^rney. ,,n.l -L.';'
•;;;

P^eood."^

i,;ra!;;:iii:;rii,rar';;;;Lmo:^nd;e;itir^.;^t.^

;-i'"^i.rt;;^^rct;rSi:i..:^d'tsr;^^
, "r;..nl l.al tl.ere was ,v., ,;„-/,>./« and tins ,,,dff,... .,t

w ."nffimed l.v tl.o Cert of Qnoon's Hen,;!, on the pa,,

pr"n," On append to 11.,. Supre.ne Cou.'t o Canada Tl -L

r;i -^;r^,:n,,;•^;:;a;er^^^
p^oJeedililrs in disavowal, and of tl.e a.'t.on >n revo,.at,nn m

jiuV-'nu'ot.

Lionais V. MolsoM Bank, 10 Can. S.CK. 626,

.\ will de,:lared the property devised Mi.™..s-.«s.«.b^..-;

.. 1 1 * .^f ih,. s.ieeession Upon seizure of prop<
;

>

^^^he'el^in eseenl^.::; ra jn.ftn,ent oMainedin res,-..,

o a d It oontraeted by the executor and one of the -

?!„.;» in -1 trinsretion ilrhors the sneeession, the i n,

fi H ,nderte":vill contested the oxeeution by oppcs. .n„

afinVaZhr. Tlchl. that the benefieiaries were not ol v.l

,f 'ontest hv moans of tieree opposition and were n t on
,|

i?'rint,,"r'::r:thrr::^ro:'a;".::'.;^:^-
the prnperty eould not bo seiml tberennder.

n. Oit. Of Que.ec . «--;^^^^»^»; ^^^Z. >h.

In th s ease, m an net.on In tno "•-"•
. 4,|„.iiiiiii

T VI.' RU- Co the Inttr-r oomnany was sold tor SI --

r'^?lS'>v;i'jf.^ifcf«!::it^°Kp^"
t 8: K K> Co hoW hy tbon,. The eity "f Q-

"i;;';;',

mod an opposition upon a number of other bonds alle.e.l 1.

M
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.l.eC.„>HyQuo.n'siw,,ta,^^":^,
tourt of f'nnacia.

the Supri'me
Opj'OflitM

Dubac ». Kitson, 16 Can. SCR 357

Tnrcotte v. Danserean, 26 Can. S.O.R. 67^
llie plaintiir sued the .loleudant uud reeovercd iu<lir...cut by default for ^l^„^.^,2 pnucpal aud iutm^t 'l^uuilate 01 serviee of writ in i]ll 4:-^aiu77 .,. ,

,

;.«d.r the praeUeein (.uXc^'ittS' ; i^.:^'^Zl.ng ut an opposition. The opposition was d smLs .d by

''urTrtCn!:' ,r'/''" i""""'""
""^ a«i"."i ly t'^

'.1 to the Supre,,,,. Cor.rt t was hehl that an opp„,sition
}

lor the imriioso of .s,.(ti„(; „side a judf;,nent was a

..pr...Me & Kx,-lef|U,T Courts Aet and that when the

;:,Cirof"i':U'o''nn'','
""""""

"r-
"' ""^ j""e"'™° «-

i[.w.ir<ls 01 $J,000 and consequently an appeal would lie.

Sing V. Dnpuis, 28 Can. S.O.R. 388.

//'W. that an opposition afin ilc dislraire for the with-..wal 01 BOO, s iron, seizure is a .judieial proceeding within

lagann T. Auger, 31 Can. S.C.R. 186.

In a suit upon a eontraet brought in the Superior Court
F Q>.ehee, the defen.lant. who was served subsfilutionally
liposcd a jud.gnient entered against him l,v di.fault bv
. It,on ,n revocation of .iudgraent, first by preliminary;
i,|i-(fion taking exception to the .iuri.sdiction of the courtvr he cause of action, and then constituting himself inei-
i.liil plaintiir making a cross demand for damages to be
.
j.fT against plaintiffs claim. The judgment of the
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Dssauiniers ». Payette, 35 0»ii. S.O.R. 1.
. . r i

iTtlu. ,-™. tlu. app.lhm.s 1U«1 ,.n ..ppos.t.on ofin .1

.,„t;;/li;%:Sr;'a.a'il.^ofprope.,aodt^^

0''^'!,
i

".m'n was nt.rloc.utory nu.l not final. ,11.

L mis' i To (.-ivo tin. s..,-urity and tl... opp.«.t.-

"'''
li ,1s 1 Iv tlu. Suporior Court wlm'l. «as nllirn.

.

rr,l ^('o of Ki. .'-s TwU. The opposmt n.nv appc.-l ^

';ff"court 1 l!i thai the m.,.rl«.,>tor.v ju.l.nK.ot ..u. n.

;t,:;::;r i,r» wa^^nn;;;;i Lv'ti, .... tm. anp..ii.n,

.

, .n t to
"1.

"
error in tliat .ind-mont T,o;o«>^ar.ly r,nl...l.

'

n 1 1 on.tn« no error on tt,. pnrt of tl,o (^onrt of Is.n. -

"',.'1
t ..- S..pr.'.n,. Court oouM not reverse ,t.

Willron T. ShawinigL.! Carbide Co., 37 Can. S.C.K. 535.

In tl.is aetiou the Shawiuijran Carl>ide Co.. n.s,u,nd>

a.sk a o Imv 'eertain letters patent of invention .«.ue

ff e P -ell.mt ,leelar,.,l invalid au,l a ...Tta.n eontr

.ind n 11 and void. To this the appel ant he

;;„/"..rra-"-"" on "" s™""-' "' T]^' ';' •";"';.:

Superior Conrt of the Province of Quel.ee to t

.t n Tins ,U,-1h,„lo,;i cm ,,lir.„ was .nruntanled l.^

Superior Court and the action dismissed, Imt on ape,

th,. Court of Kina's Beneh the .ludjiuent of tlie No,-

t,rt ™s eversed. The present appeal ""»*'-;-

.Von in" the resi>..ndents moved to nuash on the yr,

»rtle u lament dismis-sinp the rf.rH',«/«r„ ««p«.«.

inprloeutory and not final. The Court said:

il a

•ti'iii

the

llv

III to

ri(T

ipen
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which was maintained hvh»,ri„1 ^ " ''"'""'""'•J' exception
court of A,,;ea^of^.oirse ,„ bo,h°yh'l^?,'i,'"''J'''''''' '>3' 'h- Fi„„,

;..P0.,d o, on t,e merit'.. Te e^^e'c?,:^.f..'a'in tr^.^l'^T.

ftHof judijmiiil—inlrrvnilion.

Hamel v. Hamel, 26 Can. S R 17

The petitinner now ^m^iu,!, ,^T^,^ r^^^m^K^

Goertin Qosselin, 27 Can. SCR 614

f appeal to the Court oJj eon' neTfrir/''-^'''.
""*''"''

:ninolo"afir)C tlie mrnn ti " ""'" ""« Judgment

^n,.;''';tt„c'kL;t\,t,r'C",- '„';;,''' :>•"•' f ^'-"'^

'"
'it :^..!":;'^,^';?tSt zCt ^z:\'^l.;'^.on of procedure it w^s^,o ntpo ;nt nSin

/™'
?

47
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n«n.,«Uv » Anmtrong, 35 0»n. 8.O.R. W.

for loav.. to intorvn. to prot eMu* ngh « ma ^,
^^^^

)•„;, .l/m /"'•/'".- V. A. WlM-'. »"/"•"• P""-

Dnmml, (« "«"i'' '''' '''''"'
, „ ,

.^- 1 -«l of the Code of Civil Proeodure, Quet)>

:i:;^i''"r';;L:J:!u;;; o/'tirei,a™..or is in,i,uiod ••.,.

deinandf en nullit^ de deiTct.'

d liy <li iiMiidllln of ,hc sal., dul sl„._l,e.o,,,. ;:»ar..^o.^ Uic^iaU.
_

slicriil" sale vacati'

::;;:;
^;X°;u;:n1pp:;;l:;^^e-..--ci.H or ca u

^'r":^prr2"rn^tSnt .«. ^..^^ „..
Hit rtsirouui.

, ^ 1 „„i,i his l;i[i.N

i,i a pi'tiUon c« nulHU dc dccnt was appealable.

Ross 7. Ross, 25 Can. S.C.E. 307.

In an action to set aside a will petitions lor mterv,,.,..

were filed liy various parties and alloweU.

Bcctisation.

^,n„1,. m of the Code of Civil Procedure of (J;:
'

'

,,r,^kt:s ibftV^id^ Ly be dis-fualilied Iron. actm. k,
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i.im i, intit,.l«l „ • W."i,m."" ''""•'"'''"« "' 'li»'l.mlify

Ethlw V. Ewlng, 29 Can. S.O.K. 446

I:.' Court of Rovt.r ; J '^,
J'"lKM„.iit was aflirmed by

Ni'nt of flic f'niirt nf II ,.
KrniiiKi that tlic jiid);.

vithia .h,f
;:.e:^;;;^;?',j^;^;;rfrrt"A^r'

^"•'^''^'"

'tiddcnia! ilonaml.

Irchibald V. deLisIe, 25 Can. 8 R 1

'r«rf.-c/.-on „/ Court over ih ou;, officers.
illdns T. 0«ddes, Cont. Dig 80

srney. General of Ontario t. ScnUy, 33 Can. S.OR 16

41»

r .1

•lud^nifnt.

Inridpntnl

I'l'imtml,



m
.Ml

Final
.Iildllineiit.

rnntMlipl.

HUl-REllE COURT ALT.

,h,. lint n; 11... Att,.rn...vH.n,nLl. S. having, '"'" 'Vf"'"'

1
,' , „ ,„li,..l lor n writ "f mnmliiniUK, wliK'h Ih.

HiK'li liat upplifil l"r n «r i

:,,,i,,.,„,„| «„, nftlrnicil

interferi'.

Or.l't nhti,.,, to st,„„lwt, of rouns,! nr „tU,r«,,J.

L«BOir V. Kitchit, Oout. Dig. 80.

\ „„|..,>„.nt "f tlir S,.|,r..im> Cmrt of N-.va S-ti;

t;,-„;';'i;:,"K;;„,;„. ,.•...» .t i-...a., > .m.r. j. *
SflltillR.

In re Oahan, 21 Can. S.C.R. 100.

l!v u\miuU. of Nov.1 Scotia, «P<K'i»l privilcBes «..

tr istvirrl=.;:l.;=;Jt

-=,= £?i-'"S^;:r-ri..i:\^

Ellis V. Baird. 16 Can. S.C.R. 147.

Court.

In re O'Brien. 16 Can. S.C.R. 197.
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appeal u |)n>hil)it«tl hv xnctiiin 'J? i^^.

Bveiuion t, BaUiuii, 42 0«n. 8 E. 146

.•>i

(r'y„,«

Enlri) „f j,i,hi„„.„f ,l,f,rr,,l.

BUia T. The Queen, 22 Can. S E 7

Toronto Type Co. v. Mergenthal.r Co., 36 Cm. S.O.R 593

fr".n this „r,lcr. IfrM th.it th .,- „
*^"'"''""' <"'"•'

.i"'l'-'."(.nt upon ,|„. , , ,m,r ,t n, r I''"" ""' ""' "
"f .iu.l.„„.„t until tl„. IrTiA t t no I/n ", ';"'*'"'""""""

'">ler to tho S„pr,.„„. Tour,
"" "''''™' '">' """' ''"»

"'''(T (« furnish security.

Desanlniers v. Payette, 33 Can. S.O R 340

M
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, «„l,ioot n the eharge claimed, should realize sufficient t..

aX the claim of the exeeutiou creditor, j^
-"""'y

f;

intcTlocutory judgn.ent from «hich no appeal lies to th.

Supreme Court.

Kirkpatrick v. BirkB, 37 Can. S.C.R. 512.

"'L application,for the approval o^^^^^.'^^^^l

\l l'".Sd ry^ould S; the security rc.,uired l,v

""'
, fiK? nf hJ Chil Code of Lower Canada was TctuM.i

Tt froUd \'i;a,'i"'!va' interloeuto.- and could not aftc,

the rights of the parties interested.

Order refusing trial bv jury-

Demers v The Bank of Montreal, 27 Can, S.C.R. 197.

Demers t. me
Q,,nerior Court refused an applicatin,

^I'poah'd from was interlocutory and not imal.

Virtue v.Ha,es, in re ClarkOoj.^S3,.hApraim^_^

.Tud,.inent was ';«'7."'=
^J" ^^er "^f fte land on whi,!,

mechanics' liens, and t;. th^ """'^^^ iudgment set asi.l^.

the work was d"-; PJ^ o„ ">• I"'*"'™ "° ""'" v"
„s a cloud upon his ""'•.>'"",'.

^^ action for li.n

made allowing C. tVCnV complied with he petition w,.

on terms, which not >;"""„
'."^f',':,,;^^ i ,vas affirmed U

dismi^scd. and the M^'^"^^^
Pnurt of" Appeal. Held, tlut

the Divisional Court and the Court »' '^PP™
, .„^, ,„„,

the .judgment 'Mn-alcd Irom -us
-fJ ^^'^^ g,J ,., ,,

within the meaning "f
J'' J"? -^^11 ,,„, ^ matter in tl,.

Exehecpier Courts ^jt. or, if it ""^'^t
,^

, ^^^^^,„ .r,

i^^U'lirrthf SuVr*CoLt of Canada.

Iiit(riw injunetion.

^'XnySi^^n^l^^t^-^a^^S"--
and an ini""''^'"^

"''*T\rnehes anHa^^^^^ PiP« «"

z ;^r^.^rx"L";"ra;pta'tl ^f the pia,,,..
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;m interim injunetion was granted until the hearing of the »* -si- (<).

lanaa Upon the defendant's motion the injunction was .,.

-t aside and nn appeal from the order was liismisscd by ii'i.nt
tlie Supreme Court of Nova Seotia. The appeal of the Attaih.

'

jilaintiff to the Supreme Court of Canada was quashed on ments.

the ground that the order appealed from was interlocutory
und not final.

Attachments.

Uobon T. Barnard, 18 Can. S.O.R. 622.

An article of the Civil Code of Procedure, Quebec, pro-
vides, " If there is no other remedy equally convenient, but
iiriicH<'ia! and elfectHnl, tlie plaintilV iri/iy iilitoin a con-
sorvatory attachment (saisic conservatoire) iipon an affidavit
>lK'\ving" (among.st other thing's) "lliat he is cntitlwl to
rnnk by pretVrenco upon the price of moveable property
and th.nt it is bcinL- dealt with in such a miinner as to defeat
liis remedy, or that he is entitled by reason of some pro-
vision of law to have moveable property placed in .judicitil

•iistndy in onlcr tn insure the exercise of his rigrhts over it."
In this ease the plaintiff, elainiinir a solicitor's lien upon

(•Ttain monies in court, issued a writ of attachment (saisie
"•nservatoire) attacking monies in the hands of the pro-
tlionntary of the Supreme Court. The defendant petitioned
to have the writ set aside, alleging that it wa.s illegal, null
anil void, anil that the affidavit upon which the writ issued
iliil not disclose any legal ground for the attachment. By
liis declaration attached to his affidavit, the plaintiff claimed
t:i.''2.'!.17 for services .is solicitor to protect, for the defen-
dant, the money in court. The Superior Court quashed
till! writ of attachment, but this .iudgment was reversed by
the Court of Queen's Rencli. and it was ordered that the
liraring of the petition should he proceeded with at the
.siirae time as the hearing of the main action, and that the
two proceedings be joined. Upon appeal by the defendant
to the Supreme Court of Canada, it was lirhl. Strong, J.
ilisscnting, that the judgment was interlocutorv and not
fiD.ll,

I'fjpias.

Goldring v. La Banqne d'Hochelaga, B App. Oas. 371.

A judgment of the Court of Queen's Bench (Quebec)
affirming the judgment of the Superior Court, which re-
lated the appellant's petition that a certain writ of ca. re.
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issued against him under articles 798 and 801 C.C.P. migln

Queens Bench;
^^^^ ,^ ^.^^^f^ .elates to a> ;.

fee ot Office duty r'ent, revenue, or any sum ot money payal.v

to Her Majesty; „„„„„.„_ titiea to lands or tenemeu!.',

annuafr'nts^o?''^thermaU^Ts ^TT..^ ^^^ rl.Ms In tuture .

the parties
»>f„*^%f^;,'|,*'„her»ln the matter In dispute «

ceeds the sum or value ot ftve hundred pounds sterling."

Mackinnon v. Keroack, 15 Can. S.OK. 111.

Where a eapins had issued under article j98 of the t.t 1 .

(PQ ) and the prisoner petitioned to be discharged und,.,-

artkle 819 C.C.P., which petition was
<^^^l?'J^p^''lll'\ll

joined on the pleadings under article 8.20 C.aF., and it,

udgtnent of dismissal was affirmed by the Court ol tiu.en

Ktneh lor Lower Canada, held, that the judgment was a l.iiul

iudgmeut in a judicial proceeding witlun the meaning ol s«-

tton TWprcne and Kxchciuer Courts Act, and therWore

appealable.

Carter v. Molson, 8 App. Cas. 630.

Ucld, tliat under article 1178 C.C.P.. now article W no

appeal lies as of right from judgntent ot the Conn "t

Queen's Bench (Quebec) in the proce.KJings arising out ol th.

arrest of a debtor under a writ of ca. re.

(f)
• appeal ' includes any proceeding to set aside or vary any

judgment of the court appealed from.

(g)
• the court appealed from ' means the court from which the

appeal is brought dirccUy to the Supreme Court, whether r.uch

court is one of original jmrisdiction or a court of appeal;

(h)
• witness means any person, whether a party or not, to be

examined under the provisions of this Act. E.S., c. 135, ss. 2

and 96.

3 The court of common law and eduity in and for Canada,

now existing under the name of The Supreme Court of Canada^

is herehy continued under that name, as a general court of appeal



SUPREME COURT ACT.

for Canada, aad a» an additional court tor tht better admlnistra- h.

tion of the laws of Canada, and shall continue to be a court of
record. 6 Edw. VH. c. 50, s.

This section liy 6 Edw. I. e. 50, was substituted for

iTv e ,6 : ""%> «*f'''-\J««fi. e. i:i5, ns amended by
.J,;:'^-'®'''-^'-

The old section read imfolUnvs—
Ihe eourt ot common law and equity, in and foranndn now exislini; under the n;i,„e „r -The Sm reme

( curt of Canada, is l.ereby continued under sueh naml andshall continue to be a eourt of record."
The amendment was made in connection with the substitution ot a nevv .section for section 37 of the old Act no v

:r. tl? ^\"f "" "•'J"'-'* l''''"''"«">t l-d in view inlmcnd-mg the statute ap,M,,rs ,n the notes to .section (il). i„fn,

iJthi, \et^ * ?' ^'"''"'•" '"'^'' "ot^ithstamlins anythingm this Act, from time to time, proyide for the constitutionmaintenanee and organization of a general eourt of apnea f„;

for tiff '.,""; '"; *''° ''»"'.''"^'""™t of any a.lditionar^urts
for the better administration of the law.s of Canada "

s.JatfUeq.^^
jurisdiction of the Supreme Court vide

M,/. Co., 2, Or. 2.52 (Ont), an application was made toT,«chereau, J in Chambers on the (Jth Februan-. 1880 forca-e to appeal from a judgment of the Court of Chancen- of

TrZTV '" "''"'"""•'•" "^^'"^ '" "'<' Ontario C^ur
01 Appeal The application wa.s refused on tlie ground that

l!^,lirft™ '"K"'
*''" "•^'^- '^''' '"^ !'«''->•«' authority

I.
.
power to grant an appeal only from the pr.,rineial courts

«1 last re.s.,rt and that the proyision of the Supre,,^ CourtAmendment Act, 1879 (42 V. c. *), s. 6), which perndtted ofan appeal per snltum without any appeal to any nt.-r , ediate
joiirt of appeal in the prorince, was ^llm' ,• " s "i tl e

p otT"
^"''"""™'- ('^""*"-' Constitution of CanX.

This decision Wiis, howeyer, not followed, and on the22nd of June. 1882. in the ca.se of the B««A- ofBritLxorth
A,„rnca V. WalWr, Cout, Dig. 88, the .Supreme Cour
frnintcd le.aye to appeal from the .iudgment'of the trial
..hre without any mtenuediatc appeal to the full Court ofthe Supreme Court of British Columbia

Brault, 31 Can. S.C.R. 172, an appeal from the Court of

Wiipreme
( 'ourt.
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Review to the Supreme Court of Canada it ™'"'»°t«°/';;l

by counsel that the provision made by 64-Ga V. c. ^o, s. .

for an appeal from the Supenor Court in Review in

eaL/whieh wore not appealable to the Court of Queen .

Sh wa.s ultra vires of the Parliament of Canada, aiM

hat ho appeal should be <iua.shed. The motion was r,

fused the Court pointing out that the respondent •» eon

ention must be that all appeals heard in the Supren,,.

Court from all over the Dominion, sinee its creation in 18,.

ruTases not governed hy the "ederal laws were determine

rithout iuris^liction. and that if Parliament had not th.

™«^r to authorize an appeal in such cases from the Court

^ Revew in Quebec, it had not the power to authorize „

from the Courts of final jurisdiction in the other provinc,..

Crown Grain Co. v. Day (1908). A.O. 504; O.K. [1908] AC

150

niid hv the Judicial Committee of the Privy Council,

Julv 9th, l'!)08, that an appeal lay to the Supreme Court nl

Canada from the Court of Appeal for Manitoba, no wih-

standina that the provincial statute expressly declared that

t^ere should be no appeal from the said Court of Appeal.

Privu Coioicil approh from provvidal courts.

In addition to the right of appeal to the Supreme Court

of Canada from the provincial courts, an appea also Ws

direct from these courts to the Judicial Committee ot tlio

^"AnSs^'to' the Judicial Committee of the Privy Coun.il

rom the hifrhest appellate judicial tribunal in any colony

are Kovcrne.l liv the provineitil h-ishition limit. nsr .ipi'.M!-^

where the Crown has delegated to the Colonial Legislatur,.

the dutv of framing provisions on the subiect of appeals.

The earlier decisions of the Privy Council held that it «; s

doubtful if the Crown had power to grant special leave I o

appeal in eases from the Provinces of Ontano and Queb.o

where an appeal is denied hy the provisions on the sub.,,,t

7 appeal enacted by the Legislature of these pro^nn.v..

These provisions are contained in R.S.O. c 48, and in tho

Code of Civil Procedure, Quebec, article b«.

The Constitutional Act, 1791, 31 Geo. III. c. 31, pro-

vides that v..e Governor, Lieutenant-Governor, or per.-i.n

administering the Government of each of the P™;-"''™ "

Canada, together with the Executive Council, should be a

court of civil jurisdiction for hearing and determining
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appeals, subject to such appeal therefrom as such appeals
might before the passing of that Act have been heard and
{letermined by the Governor and Council of the Province
of Quebec; but subject nevertheless to such further or other
provisiona as may be made in this behalf by any Act of the
Legislative Council and Assembly of either of the said pro-
vinces respectively, assented to by His JT'^j-^sty, his heirs or
successors.

34 Geo. in. 0. 6, s. 30, proddes as follows:

—

" And be It further enacted by the authority aforesaid,
that the Judgment of the said court of appeals of this province
ehall be tiual in all cases where the matter in dispute shall not
exceed the sum or value of five hundred pounds sterling; but
In cases exceeding that sum or value, aa welt as in all cases
where the matter in question shall relate to any fee of oHlce,
duty, rent, revenue, or any sum or eums of money payable to
Ilia Majesty, titles to lands or tenements, annual rents or such
like matters or things where the rights in future may be bound,
au appeal shall He to His Majesty in his Privy Council, though
the immediate sum or value appealed for be less than five

hundred pounds sterling."

And by the 43rd section of this Act, it is provided that
nothing therein contained shall be construed in any manner
to derogate from any other right or prerogative of the
Crown whatsoever.

In the ease of CiiviUifr v. Aylwin, 2 Knapp 72, the
question was raised as to whether or not the King in Council
cnuld grant leave to appeal from the judgment of the Court
of Appeals, Quebec, where the ca.se did not fall within the
provisions of section 30 al)ove, and the Master of the Rolls
iit'ld that **The King, acting with the other branches of the
Li'Srislature, as (. ^' of the branches of the Legislature, has
t!ie power of depriving any of lus subjects in any of the
c'l.imtries under his Dominion of any of his rights." And
till' petition for leave of appeal was therefore dismisjvd.

Tins decision wjis subsi^quontlv rovifwed in Re Maroia
ir> iloo. P.C., p. ]8i>. when Lord Chancellor Chelmsford
said :

—

"Their Lordships are not sallslfled that the subject
rprrived (In Cuvillier v. Aylwin) that full and deliberate con-
sideration which the great importance of It demanded. The
report of the judgment of the Master of the Rolls is contained
in n few lines, and he does not appear to have directly adverted
to tlie effect of the proviso contained in the 43rd section of the
Act on the prerogative of the Crown. Their Ix)rrtship3 must
not be considered as intimating any opinion whether this de-
cisinn can be sustained or not. but they desire not to be pre-
clutlPd by it from a further consideration of the serious and

jfi'l'^lff?

Provincial

Appeals
to P.C.
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pr«onte<l ?rom the opposite party, upon which hi. appeal may

oe dismissed as Inrompelent."

In n,xln„g V. n„pu!J, 5 App. Cas. 40!), it is >"''' "ffi"; 'I

lier V Aylwin "tliis <!.»< if nnt .•xpr.'ssly oyornilc.) has iiM

been followed nndlatpr (Uvi.ioiis iii'c opposed to It.

Bv 3 & 4 Wni. IV. c. 41, the appeal to Hi» Majesty in

Couneil onlv liiv from coui^s of error or courts of appeal.

but by 7 &'S V. e. 69, it provides as follows—
"Wherens by the laws now In force In certain of II't

Malestv's colonics and possessions abroad no appeals ran ..»

bronsht to ler Majesty In Council tor the reversal of xu,

Judgments sentences, decrees and orders of any courts ,.f

Sst1?e within stich colonies, save only of the cour s ItorroT-T

courts of appeal within the same, and It Is expedient that I r

Malestv in Council should be authorized to provide for lli»

admslon of appeals from other courts ''Mustlce w»hln .n, ,,

olonlcs or possessions. Be It therefore enacted by the Quec
,,

-

mos" "cen.!^t Majesty by and with the advice and consent ,,

the Lords spiritual and temporal, and Commons In this pre :m

•arliament assembled, and by the authority of the «ame 'k

t shanbe competent to Her Majesty, by any <"•,"," "^ ».';",

o be from time to time for that purpose made with the adMc.

of her PrTvy Conncil to provide for the admission of any app.il

or appeals to Her Majesty In Council, from any Jud^nie^nt s, n-

uncjs de,rees or orders of any court of Justice within « y

Brursh colony or possession abroad, althotigh such court s! :.

no be a co."rt of error or a court of appeal within such col..'.

or possession- and It shall also be competent to Her Ma^-.t>,

EE-z^r^ ---^i ^ee "^:er^; ti;^ =;^
»b -crrsr^r^^^tS"^r ^ajes-T^-^on,-;:!;^!

pronounce thereon.
'

This statute was passed in view of the decision of tlip

Privy Couneil in Itr Camhridflc. .3 JIoo. 175, whore it ^v.l5

held that no appeal lay from the Supreme Court ot I nnpc

Kdward Island to the Kins in Council where no appeal hart

been taken from the Supreme Court to the Governor in

Council, and where the Koyal instructions to the Governor

authorized him to allow appeals from the Supreme f "iirt

of the Island, and for that puiT)0.se to issue a writ r-turn-

alile before himself and the Executive Couneil The .\o

applies enuallv to colonics where the appeal lies to a .•niirt

of error within the colony, and to those in which thi-

Supreme Court is a final court and no provision e^ij^ts lor

appeals to the Sovereign. Flint v. Walker, 5 Moo. liO.



SUPREME COURT ACT.

In the Province ot Ontario, therefore, it would appear
.at an appeal will lie by leave of the Privy CouneilTom

the High Court of Justice of that provinccTand rf,^larl"

^l.hT"'"'- "',?"'''""'• ""•' '™"' «° "PP""! will lie

,^S^d , ^r"^r *i" "f"'/' »"» *> 'W<=li. had It been

nTh. "'f 5°"J^ ,?' ^^fP™! '» ^"'>^''- province, anyfurther appeal to the Privy Council could not be taken </.

mitationa placed upon appeals to the Privy Council by the
I'rovineial Legislatures respectively.

^
The concIu.sion to be drawn from Cmhing v. Dutmii

."/"•a. p. ..8, would appear to be thiit where a case is not
appealable as of ri^lit from the Court of Appeal to tlie Judi-

TL^^'iT 17
'"'"•"' ":'' '•"''•'"»" » not of the amount

n^nu.red by the provmcuil st.itute or the .judgment is inter-
.onitor.y, the power to frrnnt spe,-ial leave still subsists
|illliough in .sue, a ease siieebd ..inMun.tnnees must be shewn
|...fore l,.,Tve will be L'-.inted. villi, hifrn p.T">

Where the Court of Appeals (Lower Ciniida) r..fnsed
eave to appeal on the irroun.l that th,. .judgment w„.s below

^lTr'7,""'"T;' ,*,''' "^''''''•"'' Committee granted le.ve.
iS"s]rrii v. hilhoru, 12 Moo. 467.

jil

Provincial

Appoali
to P.C.

T. Cain (1906), A.C. 542. C.R.
Attorney-General of Canada

[19061 AC. 92.

„r/?i?'y"i- '"l''PP''''J was heard by special leave from anorder of Anglin, J., one of the .judges of the Ilbdi Court of
Justice for Ontario, discharging tlie respond'm fron" eus

Dnited States of America t. Gaynor (1905), A.C. 128.

In this ease an appeal, by special leave, wa.s heard from
the judgment of Caron, J., Superior Court Quebec, dismTs™

'ZZT """'' "1 'r'"^''.'"'
•'"' "PP-'lla^'^ to quni writ of

liberation'''""
respondents, and ordering their

t'jfrniJing Timf},

„,i"''"f'*i.*^'"""*,
'"'•'""' '" f™'™ll.v iibsolutely bound bv the

rules of the order in council or other instrument which gov-nms the admission of the appeal, and unless specially author-

w,''
'%?"*'''' f,'^"*™'' "n.v of the periods mentioned therein

IV lien the appeal enactment is the provision of the local Icgis-
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lature, th. Court often has the power to extend the tim •

limited lor the conditions of appenl being performed. It i-,

therefore advisnlile to ask the Court helow to extend tli-

time." Safford rf- ^^'llrllcr /'.('. I'raclicc, p. 215,

0Ul6tt ft Co, T. Luimdan (1906), A.O. 801.

It was held that under the Revised Statutes of Ontaii i

1897 c 4.S, s. 1, it is essential that an appeal to tl:.

Kins in Couneil should he admitted by the Court of Appiil.

The Court is bound to exercise its judgment whether any \):t-

ticular eaaci i,s appealable or not; and where it appears by ii«

order that it lias left that question open, the appeal is incom

Detent. . ,.

For a form of petition for special leave to appeal dir 1

1

without havint! recourse to an intermediate Court of Am" id.

sec 7)1 re Barnrit, 4 Moo. 45.3.

The provisions for appeal differ in the different proviii -

rrivij CohihH appeals—Ontario.

In Ontario the rijiht of appeal is rcKUlated by 10 Ivi

VI 1. e. 24. wliii'h reads as follows:

—

"1 Where the matter In controver«y In any case ex'e.'ls

the sum or value ot $4,000, as well as In any case whom ih->

matter In question relates to the taking of any annual or u'h»r

rent, customiiry or other duty, or fee or any like demand ,. a

general and public nature affecting future rlghtB. ot wlni

ialue or amount soever the same may be. an appeal shall ll.<

to His Malestv In his Privy Council; and except as atorrsa:-!

no appeal shall lie to His Majesty In His Privy Council,

•2 No sucf appeal shall be allowed until the app. lant

has given serurlty in J2,000 to the satisfaction of the nmr

appealed from, --hat he will eftectually prosecute the ap;.™!,

and pav such costs and damages as may be awarded iii (as'

the liulBmont appealed from Is confirmed.

••3 I'pon the perfectinK of such security, unless nllu lolsp

ordered e .ecution shall he stayed In the original caus,.

1 Sii ,lect to rules to be made by the judges c; tlio

Supreme Court, the practice applicable to staying exoriitlnns

upon appeals to the Court of Appeal shall apply to an amipal

to His Majealy in His Privy Council.
^ „ ,. ., ,.,„

•-, A judge of the Court of Appeal shall have aiiMinnt;

to approve of and allow the security to be given by a part- w.ii.

lutemis to appeal to His Majesty In His Privy Council .vl,.. h

the npplhntlon for such allowance be made during the aittm

of the court, or at any other time,

"6 The preceding sections shall not apply to an apii--ai i^-

Ilis Majesty In His Privy Council from a judgment ot an>

court on a reference under the Constitutional Quectlons Art.
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upo'n'.n'^rpaJrVh"/,? b''/r:'.'„'ver'a"b'fe"L'%"" "^"^ Council S. 3.

eo.ti awarded by the Court of "pPM,
!'.'^ ""^ '*"" »«"•• »•

i loviDciai

rm;j Counnl appcah-Qiuhrc. f„Tc.'

In the Provini'p of Quebec the riuht „p »„„ i
•

fee o^o™^e^^?,!%e';';r7ev'e„\e"'or'"„l"
'u'^''"','

^^""" '" "^
10 His Majesty.

revenue or any sum of money payable

r..n,.''or'"o,''C"JaTt:r'n'wwrh V'W'" !™™'"" """»'
partle> may be afTe'ted

""^ "«"" '" ''""'' «' the

cced;''the",ura ^r'va.ue'o? n?e"b'uSdret """'7 '" ""P"'' «-

...y-^:^,»^^;;»^{3^ %SSTtrappeal whereof to the Court of King's Bench I. ?Iw' """'
'J*artirles 43 and 44 mnv t,ov„,h i

"™'^" '^ 'aken away by
.Majesty."

"^^ "«''"="hel''ss. be appealed to His

Pm;j Coinuil appcah-AlbrrIa ami ,S„sMch(wan

Ca.ailfi^ntlT„^7d™tLVr^tK•Lt"7e^;;,',o;ts
"A^TlSe's'l'r''' °f

;?s'S'^ r7he'';.';oL\"^,o\^"rn:,='?^yV"° -"^'-"^
"" Majesty from the said oo^n

"•"e-l^fon of appeals to

!?SaS;:SssH^{--^

61
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mm JudKHient. decrco. or.l.'r. or .cntcnc. of th» lald Bunrj-m-.

Coin of tho North-\Vr.t Torrltorlr. In lunh "'»""•' ,«P^ "

,„,h limp end undor and ...bjn. t to .mh '»''•, '*',<"'''»''''

Jml 11 illallon. ai are hiTelnaft.r mi-nlloned; that l« to .ay.

'
!! ? .e any .urh judt-ment, decree, order or .enle...

,„„11 b" iven or pronoun,..! for or In r^-peot of an, .urn n-

mat .rat U.ue above the amount or value of three bun. r. I

rb ,
:^'^:rro;;^^;;^.n^";s;i/"^;7'r

,;

bH£;irroro,";hrvr"Sf-;x^'^;.nd;er^of:f

r£S^e!:ir K^,"or^r'T l^l^^^'^^^^
fourteen diy.n«t itter the .amo .hall have been pronm,,,.-.

.

,

m»,!n or Elven, applv . the .aid court by motion or pelln,.

Tor leave to appeal iheretrom. to Her Maje.ty. her heir, anl

.m.^ianor. In her or their Privy Council;
, ^ ..'" r.^.e ,uch lenve to appeal .hall be prayed by the jorv

or partle, who I. or are dlre.led to pay »">,""'''""','' ™"'-

or nerform any duty, the .aid court may either direct that r i

JudKraenl decree, o^der or .entence appealed from .ha i"

Jarr^ed Into execution, or that the execution thereof .hal t,

iSInended pending the .aid appeal a. to the .aid court rn.i.

aoncir to l^e mo.f con.l.tent with real and .ub.tantlal usf, .•;

^
And in case the .aid <ourt .hal direct .ucb Judgmcm.

deer* order or .entence to be carried Into execution l.c

porlou or peraon. In whoae favour the «»•"«,
'f
""*'/', ,'^"

Jlrnll before the execution thereof, enter Into good
.
n.l

J ?n lent .ecurlty to be approved by the .aid court for the .luc

performLn.^ o .uch order a. Her Maje.ty. her heir, and ».,•

ce..or8 "hall think nt to make upon .uch aPP^t"';
.

_^^^,^ ,,^

In all case, .ecurlty .hall also be given by 'h* P^"> "
nartlea aiipellant In a bon.' or mortgage or permnal re- o^-

^f' „A not exceedlne the value of five hundred pou.hIs

?Sllng U 00? ?o? the pro.ecu.lon of t^. ^ hIV Ma,
. ' '"

J.vment of all such cost. n. may be awarded by Her Maj.- >,

her he"ra and .ucce..ors, or by the Judicial Committee of Mor

Male.ty-. Privy Council, to the party or parties re.pon.loiit

.

"nd If .uch iS Mentioned .ecurlty .hall be,™'"'" '""*„'"; "

three month, from the date of .uch motion or petition m

eave to appeal, then, and not otherwiw, the .aid cour nhal

admit the aipeal, and the party or partle. appellant shal 1. a

Hhertv to prefer and prosecute his. her or their appeal to Her

Majesty he'V heir. and%uccesBors, In her or tbelr PrWj C"-'"';

tn such manner and under auch rules as are or may be obseri -d

m appeaT made ,0 Her Maje.ty from Her Majesty. col.,n,e»

and P'-Jf°"/„^*^''tf„,„, ror the .aid Supreme Court a. it.

discretion on the motion or petition of any party who
.
on-

'ders Mmself aggrieved by any
T-^<'»f'^'ZAnlVZeZn

Judgment, decree, order or sentence of the said Supreme Cmn
ogrTnt permission to such party to appeal against the sa„

to Her Majesty, her heirs and successors. In her or their i rn)

Council subjec to the same rules, regulations and lim.ta-.nn,

as are herein expressed respecting appeals from final ju.ls-

nient., decrees, o.-ders and sentences.

'«««E.r
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«:*

o„.l,L:"l"'."""*.'"''?*"'
'°"'"'"»') "iD'h nr shall .-xlona or bi> H :i

ngui ana nutlmrlty of Iler Majpjty, her lii'Iri anil •uin.n.or. n. . - iupon tb., h„mbl, pHlllon of any ,,ir.on or "".Si. n^ir 3' i Zu"ty «ny Ju. Kment or de.ormlnailon of the .aid ourt at any Time ,„' 'p?.'"

a. Her Majo.ly, ber holr. or .ucc c.or.. .hall think nt, and toluverac, lorroit or vary .u,h Judgment, or det-rn.lnatlon In

,eZ me"?"
"' '° """ '""J""' "" •""" ""'' «u-'-...or. "h.M

,v 11*, ^S J"/""" "' "I'""-"! admitted by the .nd court or
l.J Mer Majesty, her heir, or .u.Te..or., the .aid court .ball

I,', V, ^, ^.''..'''t"'?;','
" "" »'-)'"">'• •""• heir, or .ue<e.«.r,,

1» ler or their I'rivy Coum II, a true and exa. t ropy of allrvldenee, proceeding.. Judgments, decree, and order, had or

;r?L 1,^!',
",""' •"V'"" "° '" " ""' """' •'»ve relation

10 the natter of appeal, .uch cople. to be certllled under the

rr.?i.?,i, T "1 '°m'!'
"'"'."'>: ""I'l "ourt .hnll al.o certlly andr,mamlt to Her Majesty, her heirs and successor.. In her or

tliclr Irivy (ouncll, a copy of the reasons given by the Judges

r^l^„^t , ,,

^"f"'""!'""!"'' appealed against, where .uchreason, shall have been given In writing, and where such
r.-ason. shall have been given orally, then a .mtement Inwriting of the reasons given by the Judge, of such courror b?an> of such Judges, tor or against the Judgment or deter-mination appealed against.

.Majesty, her heir, or successors, conform to and execul- orause to be executed, such Judgments and orders as HerMajesty, her heirs and successor, shall think nt to make In

nr.lTret.Tnl",
""" '"''".."" "' ""'' <>'-lf!l''al Judgment, decree

or decretal order or other order or rule of the lald courtshould or might have been e.xccuted.
"Aiid the Right Honourable Lord Knuisford, one of Her.Injcs y. principal Secretaries of State, Is to give the nece.wry

directions heroin accordingly."
uetessary

Privy OouncU appeals—British Oolumbia,

In the Province of liritisli Coliimliin, the oppeiils are

see SnlTord & Wheelers Pnv.v Council Prnetiee, p ,375)-
aiid the Impeniil Oriler in Coiineil dated 12th Julv 188?'
The tciTOs of this Order in Couneil are, miifnfis mutandis
he same as those contained in the Order in Couneil rvyx-
latinK appeals troiii the N'ortlnvest Territoriea, supra.

Privy Council appeals—Manitoba.

In the I'rovince of Manitoha, the risht of appeal to the

,\\7,Z"r^ '"
'""'.''oi^o '';;;

'"'P'Tial Order in Council
ilat.-d 26th November, 1892. The terms of the order are the
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,«m.. «. th..«.. for th.. Nnrthw-t T..mtori«. For preambl.,

rill, SBlTcir.1 & \Vli«ler'H I'nvy Council Pracliw, p. JT".

PtiTy OoiuicU »»n»U—H«w Braniwlck.

In til.- I'rovinoi. of N.-w Urunnwi.k, the uppeal to lli.

Privv Cninnl i-. r..tti.li.t.Hl l.y .in OhLt in CmincU diil..l

•J,th' NovHiiLn "*->'J, pniHii'ully l.lrnticnl with the orcln

K„v..rninK «p,m 'rnin th;. N,.rth«...| T..rnt..no. .na th.

l'n)vin(M. of .Miinitiilui. For pmiiiilih'. mlf Sartord \

\Vh('(liT'» I'rivy ('i)uni'il rnii'tici', p. IISO.

rrlTT Oouncil »pp«al»-No« 8cotl».

An nr.p.Hl Irmn tlic Hupn-ni.- Court of Nova Scotia li-

to th,. .Imli.inl Com.nill.M. of th- I'rivy Cmincil under tli.

()r,l,.r in '•„„„,.il „f the '.'Dth Miinh. IHWI. The tcni.a .!

thisonhT nrc «l»o suhstnntinlly i.l.iiti.'nl with tliosc of tl,.

\„rlh«..»t TiTiitorics, .<»;.m, F(>r the proiiinhlc, vide S^ii

ford & Whiclcr's Privy Couniil PriutKC, p. 391.

PriTy Oouncil app«al»—Prince Edward Iiland.

In till' lioviil iiistruction.i issui'd to the early Govern.. i-

of I'rin,.(. Kd«.ir.l Island, provision was madf for nn appcd

from the Supreme Ciiiirt to tlic. fiovernor in Council mi.l

the same instru..tioi„ provided that where n party «„s di-

satisfied «ith tlie .h.eision of the Oovernor in Conned :ii.

ann,.,,! should he allowed to the King in ( onncd Ruhje,.! I„

certain limitations. Tliese Royal instructions were disee,,-

tiinied after tlie pnssinsr of the Statute 3 & 4 V,m IV. .h.

41 hein.' an .\et for the hetter Administration of .Tusti r.

Hi's Miii(.stv's I'rivv C,)uneil. I'p to the present tmi.; m.

Imperiiii Onl,.r in Council lois l.een passed providinir t"r m

dire<.t appeal from tlie Supreme Court of this provH.. .

Appeals now e,in only he taken after leave has l.een Rnu.t.a

hv the Jnclieiol Committee.
, „ . r. i

•

For Practice on appeals to Ilis Majesty s Privy Couo.il.

ri(l(, p. :n9. iiifrii.

THE JUDGES.

4 The Supreme Court shall consist of a Chief Justice to he

caUed the Chief Justice of Canada, and five puisne judges. «to

shaU be appointed by the Oovernor in CouncU by letters patent

under the Great Seal. 69 V., c. 14, s. 1.
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», ».

nr of . Superior Coufr^ ,ny nr„v,„
'^''

'"VT'"'"" " C^"""!*.

Act. or of either of the ftouT Afr?,.„ .'^'' ,"'""''"" »' IM.
the Mitf irhodule, or of nn, ^h ^ «

folonle. niLnllonod In

council, „ , member Of ?„Ml5«,y^ri°ivv'',-"'"' .^'"i""'
'"

'<,T?h"
"' r """""' '-"•''''-' •-"'rr;:'; ^i„•n',1l'

<-omir,;.e?Vr.«ro'fThU
AcI''':E!!ii"'„'„"!''"'

"' '"• -"""o'.!
one time. *" •"»" "<» exieod live at any

Of or relau„« to ".emb^rrSf%H7";S,
'?'„„'::,;-r'"'"""'

^,^ntAlu\s^;l
""' "» """' •• ">• Judlcl.1 commlttno Amend-

I'ursuant to thin Act the Int.. nii,.f t„«.i. w „

Mistice Sir Clu.rlt.s Fit/.,, r1, k .
"" '"'''"'"* ^''''"''

Hi.' Priv.v Council
"^ '"'"""'' ''"' ""o™ in »» ..,e,nl,..rs of

.1. Any p,r,on may b. appolntwl . jnd,e who i, or ha. been

of any of the uid proTince.. E.S., c. 136, ,, 4.

Vb. rj °°"* "" """'• "•""• " '' "» Superior^^

7. Ko Judce .haU hold any other office of emolmnent eill,«.

:°I • T'cT:''-
'' °"*'' " '"^" "« OoverZn'of^province of Canada. R.S., c. 135, s. 4.

». The jndge, .hall hold office dnring good behavionr but .haU

/rr f
«"

"" «»—-General »„ add,.,, of"he s.n.t^"Ha Hotut of Commons. B.S., c. 136, a, 5.

(C.

i

ii
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^^

SUPREME COURT .\CT.

10 Every judge ,haU, previously to entering upon the duties

of his oifice as such judge, take an oath in the lora foUowing:

,.x do solemnly and sincerely promise and

.wear that I will duly and faithfully, and to the best of my skdl

and knowledge, execute the powers and trusts reposed m me

Uf justice' .or as one of the judges, of the Supreme Court

0, Canada. So help me God." R.S.. c. 136, s. 9,-50 51 V.

c. 16. s. 57.

1 1 Such oath BhaU he administered to the Chief Justice before

.,e Governor-Oenerai, or person
»*»-»f"^J-;!f^;^^

Canada in Council, and to the puisne judges by the Chief Justice

'r,°n his absence or illness, by any other judge present at Otta.a

E.S., c. 135, s. 10.

S«.tions 7 and 8 of th,. Supremo & f-^^^^-J^^ \;r
^

Act R S C. oh. 185, proviae.1 f„i- the salaries ol the jii U;

;Vll..' Supreme Court, and thiMr superannuation. Tlu-

taU^ tlie itM::^n, oath of all...ianee to the Sovereign. p,n -

siiiiut to the provi.-jions ol K.S. e. i»:
'"'

,

,
. .lo Binrorely pro.nlse and B^'^" '»"•

,.U1 .'; raUM,,! -.i.^--
r.efilf'^'LT" ,t"hne°'^e!^.:^'':^.

Geo. V. (or reignmg J?°;,"'^'„,,°',„ of Great Britain ..1

lawful Sovere.Kn ""^^ "^^^ o
'

Snala, dependent on =.t

Ireland, and t^f this I>?"""'°°
, i,,^, , „iii defend hin -

belonginB to tlie said •^'"S^on, an
. '

consl.lra.i.s . r

the utmost of my P""".
^f

a.ns all ["'^"^
,„„ „„ „„,.„.

attempts whatsoever, ^- " '^

f'f' H? 'j^ ,„v utmost endeav. ,.

crown and dignity, and that I » '' 1° "\-
^j^ „pirg or s^ .

-

,0 disclose anti inai<e ^''O.^^ o^^
^^^piraHes an,l at.etr.; •<

eessors, all treasons °r/^^'\"T?,i, °„r anv of them; and .>;;

Sri ^ifsl^er-^it'^ur^S'Ciration, -mental evas.ot:
-

seiret i^eservation. So help me God.

REGISTRAR AND OTHER omCERS.

,.. The Governor in Council may, by an instrument under the

Great'seal, appoint a fit and proper P—
•

"""«
^^^^^ ^i:

at least five years' standing, to be Registrar of the Snpr.,.e

Court. E.S., c. 135, s. 11.

,3. The Registrar shall hold oifice during pleasure and .haU

redde and keep an oifice at the city of Ottawa. R.S., c. 13., s H.
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14. The Registrar shaU have the rank of a Deputy Head of a Sa 14 i.i

Department and shall be paid a salary beginning on hia appoint- "' '""*•

ment at three thonsajid ave hundred dollars per annum with an
'"

annual increase of one hundred doUars until a maximum salary is Kici»irar.

reached of four thousand dollars. 3 E. VII., c. 69, a. 1.

15. The Registrar shaU, subject to the direction of the Minis-
ter of Justice, oversee and direct the oflcers, clerks, and em.
ployees appointed to the Court. 3 E. VIL, c. 69, s. 3.

Ifi. The Registrar shall give his full time to the public service
and shall not receive any pay, fee or aUowance in any form, in
excess of the amount hereinbefore provided. 3 E. VII., c. 69, s. 3.

17. The Registrar shall, under the supervision of the Minister
of Justice, have the management and control of the Library of
the Court and the purchase of all books therefor. 61 V c 37
8. 4.

-I
,

18. The Registrar shall, until otherwise provided, publish the
reports of the decisions of the Court. 60-51 V., c. 16, s. 57

19. The Registrar shall have such authority to exercise the
jurisdiction of a judge sitting in Chambers as may be conferred
upon him by general rules or orders made under this Act 50 51
v., c. 16, s. 57.

Section 109, infra. ..liipowti-.s the Supreme Court to make
L.'c.ner.il rules and onlers authorizin;; tl,e Registrar to ow-
.•;«e the juns.lM.t.on of a .j,u|f,,. „t „,„ Court sitfiu.; in(hamliers, and sui-li rule.s are siiven llie .same force and dfect
as li expressly provided for in tlie Act.

(Jeueral Order No. 8:i, now Rules S-2-60. infra p -,78
made in pursuajice of section 10!». confers up.m tli'e R,..ms-'
trap all the authorit.v and .iui-isdiction which nuiv be e.\"er-
cised hv a .jnclge sitting in CliaiiihiM's .xeept

(a) granting writs of hab,as cm-pus, and adjudicatineupon the return thereof; and
.luuicaung

(fc) granting writs of certiorari.

30. The Governor in Council may appoint a reporter and
assistant reporter who shall report the decisions of the Court and
who shall be paid such salaries respectively as the Governor in
Council determines. 50-61 v., c. 16, s. 57.

67
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S«. 21, 22.

23, 24.

Officers,

BarriBterfl,

Solicitors.

SUPREME COURT ACT.

•il. The Governor in OonncU may. from time to time, appoint

snch other clerks and servants of the Oonrt as are necessary, sOi

of whom shaU hold oflce during pleasure. B.S., c. 135, s. 11;

60-51 v., c. 16, B. 67.

32. The provisions of the Civil Service Act and of the Civil

Service Superannuation and Retirement Act shaU so far as

applicable extend and apply to such officers, clerks and servants

at the seat of Government. E.S., c. 135, a. 14.

In tlie first edition of tlii.s work it was said tlv.t seaioiK

21 and 22, .'iiprn. have been eonstnii'd by tlic Dcpartni..iit

oC Justin- to .-.utliorize tlie governor 'n ('"un"! »» aPP"""

dorks an.l servants of the Court independently of the prov,

ons of the Civil Service Aet. hnt upon the nppomtmenl

beins made llie Civil Service Act and the Civ.l Serv,-

Superannuation and Retirement Act become applieiihl,..

Mthonsh there has been no rulina to that effect it will pr.,-

i„.hlv be held that now by 7-8 E,lw Vll c h, <"< f"rn;.;';;

Coiii-t officers have been bronj-'ht within the terms of the (nil

Service Aet.

as The Sheriff of the county of Oarleton in the Province of

Ontario, shall be ex offlcio an officer of the Court and shsM per-

form the duties and functions of a sheriff in connection therewith.

ES., c. 135, s. 15.

BAERISTEES AND SOLICITOES

»4 All persons who are barristers or advocates in any of

the "provinces of Canada may practise as barristers, advocates

and counsel in the Supreme Court. E.S„ c. 135, s. ie:-50-51 V,

c. 16, s. 67.

In HaHla.r Cih, Hhj. Co. v. The Quea,. Cout, Dig. 1118,

the Court refused to hear a member of the Bar of the St. c

of New York who desired to appear on behalf ot the app. 1-

'*°?n the Sfeamsliip CaU'iii Austin v. Louitt, on Febru.iry

•2''th li»0.') counsel for the respondent called the attenti.ai "t

the Court to the fact that a member of the Ma-ssachn-its

Har had he«n heard in this appeal in the Admiralty ( onrt

below, and requested that he be heard by the Suyr.iii.'

Court Counsel for the appellant not objectinii, the Lourt
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of the respondent
'H-guincnt ot tlie appeal on behalf

^'oiinsel,

Barristers.

Admissions of Counsel. foliifltors.

EandaU v. Aheam & Soper, 34 Can. S.C.R. at p 702

.ha/"ap*^:„r„?rern"el Z S^.tel /IT"' " '''^ ^•"*-'

been done by an eleetr e enm^n?^ , u'
''''''*''"° ™'''' h^'l

had nothing^to do « t" tT '' ""'' *.'"" ""' '^P™'lents

Davies, J said tl,nV
'"^^""'™' ''<''""-• "le Supreme Court

-tisfielitm-'o? tt'eorr^tn" oT"""" "f
• '"^' ""*'"•' >-'

- a r^ult the sup^o.;:.?" dmSon . ^Tn-n 'red bvTl'i'"^-.
""^

m pronouneing judgment.
'^nortil bj the Court

Fleming V. McLeod, Supreme Com, May lOti 1907

poi^yo^trj'^^^Jn,^';;-^^^^' '"' ?''^^"-»
n.ent stated that appellant's ounse h°d m"eT/r ^'"!'*''-

tliat no proper notice of dishnnn, ^Lj "" admission
t-n notes in issue. Tiirs a°ement didTr*""""

'^ '" '''
rword nor in the stennL..^J,! . I

"°* "P'"^'"" '" the

-rtedbythe^p^dlfnTf*^ ctnV^h ""
^r^'argue against his being b™nd under i™ I'>-"<"'«1"1«

I'.v the judge's rea-sons the r^.^i
under the eireumstances

»ner the eonelusion "f '^h^ riar"riT«t'"'"!''
^"""" «'"'

1-1 misunderstood the position 'iaren^brool!:;',!.!'^"^""^
"^

Oonrte of the provinces of Canada may practise a, attorneysohcitors^and proctors in the Snpreme Court. E.S. c. 136, s l"'!:

89
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8». 27, 2S.

29. 30.

Quorum.
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SESSIONS AMD QUORUM.

'iT. Any five of the judges of the Supreme Court ahall coitstl

tute a Quorum and may lawfully hold the Court. 51 V., c. 37, s. 1

3S. It ahall not he necessarj for all the judges who have heard

the argument in any case to he present In order to constitute the

Court for delivery of judgment in such case, hut in ths aheenco

of any judge, from illness or any other cause, judgment may lie

delivered hy a majority of the judges who were present at the

hearing. 51 V., c. 37, s. 1.

Where n judge has died between the arpument of 11.-

appeal and tlie delivery of .judgment, the Court ha.s liiM

that tliis seetion autliorized a delivery of jiidpment iieooiJ-

ing to the opinions of a ma,iority of the .judges vvliti s<it

upon tile appeal exclusive of tlie opinion of the deee;i.-i>i

judge.
Wliere one of the judges who sat during the hearing (,i

an appeal in which judgment luul hcen reserved, rosiuii il

his Commission liel'orc tlie jutigment was rendered, :iii(l

therehy became disi|ualiKed fnmi adjudicating upon tin'

appeal, the ea.* was ordered to be reheard at the r.oxt I'ni-

lowing ses.sion of the Court. Wright v. The Queen, Mch.

15th, 1895.

!»!). Any judge who has heard the case and is absent at the

delivery of judgment, may hand his opinion in writing to any

judge present at the delivery of judgment, to he read or announced

in open court, and then to be left with the Registrar or reporter ol

the Court. 61 V., c. 27, a. 1.

;{0. No judge against whose judgment an appeal fa brought,

or who took part in the trial of the cause or mattm, or in the hear-

ing in a court below, shall sit or take part In the hearing of or

adjudication upon the proceedings in the [Supreme Court.

2. In any cause of matter in which a judge is unable to pit or

take part in consequence of the provisions of this section, any

four of the other judges of the Supreme Court shall constitute a

quorum and may lawfully hold the court. 52 V., c. 37, s. 1.

Rule
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of the court Ih-Iow,'but toLk n part n t^
'"
r'" " ""'"'''"

s-

appIal^,^dr^^X^eti;;"^2^•:l!'"'"' ''"^

"'V-""" »f -

»-tunds unrev'rsod tl". r
'

,1 '.'f ''ii;:"",'
"f-"-'-""'' "i^m.^

.lotunl parties to the UulZi^t ,

,'''?''i'^i™ alTocts the
in .similar <Jerhouf,''^;^, ']"'^; ""''/'''"

^T'™" f^"""
oMhe previa ™se. ^..'t::.,:^^^;- :i;'^,:r ^:jj'

71

•11, .'12

bofore a court so composed. 59 V., c. 14 s 2

ar,n.ml.^t whc'raltfii'rrted f p"'*^
'J""^^'"

'''•-« « -
M'nt of parti..s and the mT^^ ^''',' '"'"' ''"'s™ ''v con-
-iivided i'n Tpii; li/J'^r" ^.-j^ff:

i^^;„f";;'•.•' "- "...ally

the case where four constit ,t„ ,

" " "'" "'"P'"'"' *''<""

son of one of the j,Xs '
'
' ".1""™?' "' the Court by rea-

t|.e preee,,i„;see{iot-- oZhX't^r''" ^''''""^ ««der
Tasehereau, C.J.

>JttoOcr Jth, 1005, per Sir II. E.

Rule 73 provides tnat .—

>..JincB, to be brought before Se°o„r?if''"f'"°° °' '"»
"'lR6 or Judpes then present may a,l?m^rn ?^ ""', .'.™™t. the

eterL?;:;er ^Thol-^nrZl T"^ ^"^
.ttawa, three sessions.

'^'"' *' ""^ "'^ »'

2. m^e first session shaU begin on the third Tnesdav of r.h»ary, the second on the first Tuesdav in M,v 7 7
.0 first Tuesday in October, in elchjelr. ''

"' "' ""^^ '"'
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hs. .1:1, :i4, 3.V 3. Each of the said lassion* iball be continued until the

business before the court is disposed of. B.S., c. 135, s. ifu;

S4-55 v., c 25, s. 1.
Appellate

.TurlFidictioo.

33. The Supreme Oonrt may adjonrn any session from time

to time and meet again at the time appointed for the transaction

of bnsiness.

2. Notice of sncb adjournment and of the day fixed for the

continuance of each session shall be given by the Registrar 11

the Canada Gazette. R.S., c. 135, s. 21.

34. The Court may be convened at any time by the Chief

Justice, or, in the event of his absence or illness, by the senior

puisne judge, in such manner as is prescribed by the rules of

Court. E.S., c. 135, s. 22.

Rule 10 pniviilos n.s follows:

—

"The notice ronvening the court for the purpose ot hoarlni:

elcotlon or criminal appeals, or appeals In matters of hnh'as

corpus, or for other purposes under the provision s ot the Act

In that behalf shall, pursuant to the directions of thp

thief justice or senior puisne judce as the case may be. h"

published by the Registrar in the Canada Gazette, and shall h"

Inserted therein for such time before the day appointed Inr

Bufh special session as the said chief justice or senior piii.iie

judge may direct, and may be in the form given in Schedule .\.

to the Schedule to these Rules.

33. The Supreme Court shall have, hold and exercise an appel-

late, civil and criminal jurisdiction within and throughout Cm-

ada. B.S., c. 135, s. 23.

Tlie generality of this section is ([ualifiod as follows

:

(a) Xo appeal lies from a judgmeii) made in thr r.nr-

cUc of the judicial discretion of the court below.

Section 45, infra, p. 10(1, provides as follows:—

"No appeal shall lie from any order made in any artion.

suit, cause, matter or other judicial proceeding made in tlio

exercise ot the judicial discretion ot the court or judge mal,. t

the same; but this exception shall not ii-clude decrees nd

decretarorders in actions, suits, causes, matters or « her

Judicial proceedings in equity, or in actions or suits, irii.-L.»,

L^atters or other judicial proceedings in the nature of suits or

proceedings in equity instituted in any superior court.

As to what is an exercise of judicial discretion, vide notca

to section 45.
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""'"oaataiV- *«<'™'-0'»"»l of British ColmnW. 27
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Jo-lUi), intituled "An Act
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<I..T0from ;ri"n't e 1 e'of

;* tu^J^V" "•^'"'" .^"-'J
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Section 7 of Niiid I'hiiptcr H4. K.S.O., providi'X that '\.u

uppeal to Ifrr ilnjcsty in Her Privy Council from h juiL'

nicnt of any court on a reference under tliis Act Hiuill it i

Ite subject tt) the restrictions contained in the Ki-viv,
|

Statutes of t!iis province respectinj^ appeals to Her .Ma.jr-:

in Her Privy Council,"

In a reference intituled "In n- Assignments nnd I't.

.

ferences Ai-t, sec. 0" to the Court of Appeal f()r Onliirii.

(2(1 A.K. 4S;)), under the statute in (piestion, the .iudprn. n;

of the Court of Appeal was reversed liy the .ludicial ('":

niitli f the Privy Council (IH!I4> A.C., p. 1H!I.

The Ontario judicature Act, R.S.U. c. 51. s. Cu, sul- .,

*J, provide.' as follows:

—

"The Hl„'i Court shall have jurisdiction to entertain ..'i

action at the i 'stance of either the Attorney-General for t ,,.

Dominion or the Attorne.v-Gcneral of this province for a .i -

ilaration as to the validlt.v of any statute, or any provision !

any statute of this L'cislature. though no further relief slicui'l

bo (iraycd or sought: and the action shall be deemed suitlciLMi'lv

constituted If the two cHlcera aforesaid arc parties thereto, a
JudKinent in the action siiall be appealable like other jiid.--

inents of the said court."

Under this provision an p 'tion was brought {Allii.-d' u.

of Caiin'h V. Ail}i.-(lfii. of Ontario), for a declnrntion tou.li-

inj; the validity of a statute of Ontario passed in 1888, ."d V

e. -5, intituled "An Act respcctinfr the executive administi:[-

tion of the laws of this Provinoe. " The judgment of ih.

Court of Appeal for Ontario, 19 A.R. HI, was aflinned. :;::

Can. S.C.R. 458.

The Revised Statutes of Nova Sootia, 1300, e. lliO, prn.

vides for a reference by the Lieutenant-Governor in Counril

to the Supreme Court of Nova Scotia, and by section (! L'ivr

an appeal therefrom to the Supreme Court of Canada and

to TTcr Majest.v in Council.

It would appear from the above decision in Vnioii Cnl-

lirni Co. v. Atlorneji-Gciicral of British Cotumhia that cv.n

if the Lcirislature of the province has, a.s in the ca.se of the

Province of Nova Scotia, provided for an appeal in matter^)

of reference to the Supreme Court of Canada, this will tint

confer jurisdiction, and that legislation to this effect is ulln

firrs.

In re Teachers in Roman Catholic Schools. Feb. 20th, 190().

In this case an application was made on con.scnt for Icnve

to appeal from the judgment of the Court of Appeal fnr

Ontario in a reference bv the liieutenant-Govcrnor in Cmui-

oil.
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The motion was refused, the Court holclinR that it had «
no junsdietion and was hound hy its decision in tlic Union
I'othcrii Co. V. The Atlornc<j-O,nirnl of Itritisli Cuhimhin 'J''subsequently an appeal was taken direetlv to tlie Judicial
I'oinmittee of the I'rivy Council (ia07), A.C. (il).

For the jurisdiction of the Supreme Court in disputed
matters of jurisdiction between the Dominion of Canada and
.itiy province, vide notes ti> section Ii7, iiifrn, p. ;Uti.

(c) .\o iiiipinl ii-lirrr

'haignatft.

Ill, iuiirl jiidi/i

prllatc

rixiiirtion.

Attor.-iey-Oeneral of Nova Scotia v. Gregory, 11 App. Cas. 229.

Where the plaintiff in an action obtained a verdict, which
was affirmed by the Supreme Court of Nova Scotia, the
defendants appealed to the Supreme Court of Canada, and
aurecd with the plaintiff, the Government of Nova Scotia
liecomine a party to such affreement, that tli.' appeal should
lie decided on the merits irrespective of the pleadimrs or any
technical lefenee raised thereon, and limitin!? the amount in
riiie.^tion, the balance beinp otherwise satisfieil. The Supreme
Court bavins affirmed the .imlRnicnt appealcil from, an
.ipplication tor leave to appeal to the Judicial Committee of
tlie Privy Council was refused, on the pround that in deeiil-
inc the appeal the Supreme Court was not actio? in its
ordinary jurisdiction as a court of appeal, but was" acting
ider the special reference made to it by the asreement.

McGreevy t. Tht Queen, 14 Can. S.O.R. 735.

The Petition of Right Act of the Province of Quebec 46
V. e. 27, provides that the Superior Court of the Province of
Quebec sitting in the District of Quebec shall have exclu-
sive oripinal ju-.isdi.tion in matters of Petitions of Right
and also provides that an appeal shall lie from the final
iiKlnment of the Superior Court to the Court of Quern's
Hcnch sitting in appeal.

The suppliant lIcGreevy being dissatisfied with the
amount awarded him by arbitrators appointed to settle a
ili'^puted claim between him and the Government of the
I'rnvince of Quebec, in.'Jtitiited proceedings hv way of peti-
tion of right to set aside the award. The judgment of the
Superior Court in his favour was reversed bv the Court of
Queen's Rench, appeal side. An appeal beiiig taken to the
Siiprcn-'" Court. eoun.sel for the gov nment moved to quash
l!ic ar-peal on the ground that the remedy bv petition of
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riclit wi.« n Rtatutory rcii.o.l.v «nd that the itatute having.

provi.l..a for an app-ul onl.v to the Curt of Queen Ben,M.

So further appeal lay to the Supreme Court. Thi. prct.n

»i„n «a« rejeote.) by the Court and the motion to quiisl:

diiimisxed.

C»nacii«n Pacllic Ely. Uo. v. St. Th.re.e, 16 Can. B.O.R. 606.

The railway rompany on the Hth Auinist, 1886 p.r

notice of expropriation of land und.'r the Railway Act, H>

e in!) and on the Ist Oetolier followin)! obtained an orcl r

enalil'inK them to tnki- possession at onee. payinir into II

hank *4.miO n.s security in pursuance ot the order. ArM

trators were appointed nn the 2Sth Oetoher. The eon>p,.t,v

proceeded to take crnvcl from the land in iiuestion, but liii 1

inc it insufficient in (|uantity. (rave notice of abandoning,!

of the notice of expropriation, and by tender offered ^
.."•<

as compensation for the dnmagcs sustained. At thnt tr i

the arhitrntors had not made any award, but they didjo
>

'i

the "Tth October followinc, asse«in)i the damaKes at ifi.n"\

On the 2nd De( ember, 1HS7, the plaintiflf petitioned for un

ord,.r for payment to him of the $4,000, and after hcnr.n,.

the order was made An appeal from this order wa'* .1-

missed bv the Court of Queen's Hcneh. The company tlirr -

upon appealed to the Supreme Court of Canada where tr

appeal was quashed, the Court holdinu that where in tl,-^

Railway Act a ,iud!.'c of the Superior Cmirt has confcrr. I

upon him power to make various orders, he acts as prr. /,,i

lUsiqimta and does not ri-prescnt the court to which hr n

attached, and that no appeal lay from his orders.

(hiarf per 0«Tnne and Patterson, .T.I., whether .n

appeal lay to the Court of Queen's Hcneh from orders mM-^

by the Superior Court in matters in which that court nl

jurisdiction conferred upon it under section 8 ot th,> A, i,

St. Hflaire v. Lamtcrt, 42 Can. S.C.E. 261.

On an application for the cancellation of a lujuor lie. rn

is^ncl under the "T,iM""r License Act" «f
''"'J'™^;"; ;;

Alberta, a imk'e of the Si.preme Court ol Alberta, n ch n.

hers L'ranted an orieinatins summons ordennz all ikuM.-

ecmccrned to attend before him in Chambers, and. after !e;ir

in- the parties who appearcl in answer to the suminnn-. v-

fused the appidication. The full court reversed tb,. .
.aer

and cancelled the license. On an appeal by the licence t.

the Supreme Court o£ Canada,
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ThM,e. (16 Can SCR fillfi^nf
"'"*'"'"'''•'' "/*'«, "T-p-^ou. or cSA &SZ1!L^^'^^'

riMrth T. Ryley Hotil Co., 43 0«a. S.O.E 646

judfcTn'ilri^p^rcou'rrir.^iJ:'"'"""" ?'-" "^ ->

.«nce.Ia.i„n „, '. Zn^^'Zt't^i^rr.ro^t'^''?'' '"
liioense Ordnance" nn. ii,ii,.ir , •"'' Liquor
meaning of sMion 37 o7,hT T ^""'''X'^""''*

«..hin th»

op. Rly. Oo. T. Fleming, 22 Can. S.O R 33

Irnw the ea.se from Ti.e U,Z: 1 F'"'*'''''
''-V consent with-

iHtter nets JnZ7arbitrali.^\ f"'!
'•''" •"« C™'"*. 'he

review on appeal
'"^'"'""'" "'"' "« «''^>s.on is not open to

Birely V. Toronto ft Hamilton Rly. Co.. 25 A.R. (Out ) 88Under section Ifil of the Railway Act 51 V o 9o' <r> ^an appeal ie.'s bv eithnr „o»t,. c
' • "• ^•' ^O.),

...e decision^'c^' LZZj^^t' ^'Z^J^I rTI'

™l courts arc concerned tLd.HiT;-''';.''''
'"'"'' '''•""''

h' the appellant is final.''
*" ""' ™'"^ '«''""«d

Tn Ottawa Electric v. Bren««,i ;)] Can SPR innpplication was made for Icivc fn „ i V-
^"' *"

77
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Hion nnH wmni;. iinil nnkcil thnt if the innti«n raiilil nnt li.-

irriintiil I iiu«i' of it, thiit lln' ilciision lii' ovornili'd. In
pronimniina JMilmni'nt onilly. thi- Chief .lintiri- wiiil :—

"It (inK not ln't'fi nhi'w?i thnt there* wim »ny rl«hl nT ai'P";!!

to ttio t'lHirt f»f Appeal wlthh fl nocpiiinry to kIvo ui juri«
diction. Oil the Militriiry, It N|i|icurM Hint there l« no lurlj

riKht o( Rppcnl"; unit the [notion was refuaeil with eoiti.

The James Bay BIy. Co. T. Annatronc, 38 Can. 8.OR. (11.

H.v «. IfiH of :l Kilw. VII.. e. TiK. nmemlina the Rnilw.n
Aet. inn:t. (H.S.C. (HlOli), ,-. :I7. «. 2nOK if nn awnrd h\
nrliitrntitrn r>n e.x|iriipriiiti(>n n>' liiml li.v n rnilwn.v eiinipriny

exr'ei'di ifdnil nn.v (li^sntiNfleil piirt.x- inn.v nppen! therefnuii to

n Siiperiiir Ciiiirt. whiih in Ontiiri i menns the Iliirh Ctmrt nr
the Cimrt <i|' Appeal, ( Interpretntion Aet, R.S. (inOfi), e. 1

n. ;!4, s«. 2(1).

fltlfl, thnt it' nn nppenl fnim nn nwnpd is tnken to thr
lliirh ("tnirt there inn lie no further nppenl to the Siipretni

Coutt of (^Hnnilii whieh ennrmt even ffive special lenve.

1b the matter of the South Shore Rly. Go. and the Quebec South-

ern RIy. Co. Mor''an t. Belqne. March lut, 1006.

3 K(I\v. VII. e. 21. K. 1. eonfers .iiirisdietioa upon th'-

Exchetpier Court in eonneetion with tlie sale or I'oreehisiir-'

of railHa.vs. and hv 4 & 't Kdw. VII. i. 15H, after rcjilin^
that eertain railways wen in the liauds of a receiver and
that it was desirable thnt tlicy should be solil under the ordir
of the Kxchetpier Court, it is provided that the Exchetpii r

Court iiiiijlit order the sale of the railways and that thiy
mi|;ht be sold Hcparately or together a.s ii. tlie opinion of the
Kxelieipier Court would be for tlie best interests nf tin

creditors, and that the sale should have the same effect us ;i

sheriff's sale of iniiuovables under the laws of the Proviiii-r

of (Quebec and that the buyer should have, under such sah'.

clear title, free from all charges, hypothecs, privileges aihl

incumbrances whatever.
Till judiie of the E.sehequer Court having accepted ii

certain tender for the combined railwa.vs. although hn\iii.'

separate tentler* which together aiiiountetl to more 'i:iii

the tender acci«j)ted. parties who were ereilitors appcnlfd
from his order to the Siiiiremc Court ob.iecting to the dis-

cretion cNcrcised by him in accepting the tender in qucs
tion. The respondeuls movc«l to <|uasli on the ground that
the Kxehef|uer Court was ciirin disigtinla, and thnt no ap-
peal lay from the order of the Escbctiiicr Court judge. Tli''
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Supromi' Cniirt, willmut ilfliTiriiiiiiiif ll"' rjioliuii to i|Ua«h, " •'•'

rive juiluiiii'nt iliaiiii»>ini; tln' iippijilH with nwts.
"^

(1) A.'- ' ill „f (lisiiiiliiiiifii imirir.i hi) a iniiiiii li iil Uii'tij. I

Anil T. Mtthedlit Ohnrch, 31 Can. S.O.R. 407. "„

Till! n|ipi'llnnt Imviim hfcn privi>ntcil l>y tin' Mi'lhodiM
''

('onroii'iici- Iriim inimiiiiu Iuh nillinu ^1' a irpiiiisl.T. iind
ili'privod (if till' iMiiohiinints iiIIim'IhiI tci null piwiljim,
liniiiiilit iin iictinri fur iIiiiiiiici'n mul ,|ii|iri..|| n ini'inliiiiiuH f.ir

ri-iiiRtnti'iiii'fit, Imt faili'il nt tlic triiil und in tli.' Court uf
•Vpponl. //(/./. tliiit till' iimtti'r \hh mw iNiirlv within the
liowcm of II cliinii'stic loruni, nnd tlii' Cdiirt hnij no riBlit to
iiiti'rfcri'.

.) I'rncli,; mill iirnn iltin nf iinirl.i In Inn:

Mthinii-li hiivinii iin iippi'llnti' .iiiri«clli-tion tho Siiprctiic
(lurt will not o\ori-i»o it in niiiltors roliitiiiir to thi' prni'tico
iinil imu'cdiiro of thi> (imrts liilow ..xi'cpt iindiT spirinl I'ir-

'iimstiint'i'M.

7»

Kandick T. Horrinon, 2 Can. S.O.R, 12.

An onliT sottinj.' iisido n (IpniiirriT n.s t'rivoloii!) and
irrceulnr under tho Nova Si'iifia I'riielicc Ac't, R.S.N'.S,, 4|h
series, e. f)4. is an order on a matter of practioe and not
a final .iiidirinent within the menninir of the expression
".judmnent" as defined hy section 2, R,S, e. 1:)5.

Gladwin t. Oummings, Oont. Dig. 88 (Nov. 3, 1883).

Action of replevin to recover I'J.'i Imrrels of flour. Plain
tills were indorsees of a bill of lading of the (,'oo<l.s, wlileli
were held by the defendant ns frcit'lit luient of the I,C,R.
at Truru. The action was begun and the Roods were re-
plevied and the writ was served on fltli April, 1881. A
default was marked in L'.'ith April, 1881. On 10th Sept.,
1881, plaintiffs' attorney issued a writ of inquir>', under
ivliich damoRes were a.s»es.se(l under R.S.N.S. (4 Ser.) c. 04,
s. 5(i. An order iii.vi to remove the default and let iii

dcfindan to defend was taken out, on 11th October, 1881
and discharRed with costs. The .judsinient licine afliniied oii
iifipeal (4 Ru.ss. & Odd. l(i8K R.S.N.S. (4 ,,.r.) c. 1)4, s. 7,"),

enacts that it shall be lawful for the court or a .iullu'e at
any time within one year after final .judRiucnt, to let in
defendant to defend upon application supported bv satis-
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factory afliilavits aciflimtinK lor his non-appearance, and
(lisflosinj; a <lcfenee upon the merits, etc. Ilfld. that if tli.-

judjnnpnt appeah^il from was a final .jiulKincnt within th.
meaning of sw^tion :! of the Supreme Court Amendment
Aet of 1870. that the matter was one of procedure and
entirely within the discretion of the court helow, and this
Court would not interfere. Appeal dismissed with costs.

Dawson t. Union Bank, Cout. Dig. 125 (17 Feb., I88B).

Defendant applied hy motion for permis.sion to file ne-.v

pleas, which was refused liy the Superior Court, on aceouni
of in.sufficieney of the affidavit in .support thereof, and
therefore, defendant .served notice of intention to appeni
from this interlocutori- .iudament to the Court of Queen V
Hcneh. NotwntlLstandin;.' thin notice plaintiff jnovcd fur
and ohtained .judjrment in the Superior Court and tlii-

.judsrment was affirmed liy the Court of Queen's Bench. On
appci'l to the Supreme Court of Canada, Held, per Ritchir.
C.J., and Strong and Ta.schcreau, ,JJ., that on a question n(
procedure an appellate court should not interfere. Per
Pournier find Henry, .T.T., that the affidavit filed hy tin
appellant in support of his amended plea was insufficient,
not heini; sufficiently positive and precise. Per Taschercnii.
J., only a rule for leave to appeal would have the effect <•(

.stayinp proeeediniis, not a mere serriee of a motion for lea\c
to appeal. Appetil dismissed with costs.

Scammell v. James. 16 Can. S.O.R. 693.

On a|ipIiciition to ii iudfre in Chtimliers an order w;i
made in ca/>ia.< procecdinsrs for the discharge of the bail 'iii

account of delay in entering up judgment and the full Court
refused to set aside such order. Ilcld, that an appeal \voidd
not lie as the matter was simply one of practice in the di^
cretion of the court below.

Baker v. La Socicte de Construction Metiopolitaine, 22 S.C K
364.

In their declaration the plaintifl's alleged that the defend-
ants had been in possession of certain property .since !)tli

JIa.v. ]87fi. and after the rnqiillr they moved the court to
amend the declaration hy substituting for the "9th M:iv
187(i," the words "1st Dec. 1886." The motion was refused
by the Superior Court, which held that the admission
amounted to a .iiulicial avowal from which they could nn-
recede, and this decision was affirmed hy the Court of Queen's
Bench.
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.he^S.S ':,Z cSX,^'"^„j^J- y< reversion. 3.

Hjat the motion should have ..Tn' dlZT'^v'th ''C;^^;-M-.:::i;r.o

FMrier ». Tcepannier. 24 Om. 80.B. SB.
"''"" °'

Id this inw tin- apiifllnntE M„t( iwi-ntinn ,„ .,,.; „

Arpin v. The Merchants Bank, 21 Can. S.C E 112
An opposition fih.d to a shIo of lands was dismissed AHTlt of vciidilinm fj-niniai was issii,>,l ),„ fi,„ cs

""'.'**'-'' A

l">int of practice and dismissal the apped.
'"' "" "

Bradshaw v. Foreign Mission Board, 2} Can. S.C.R. 351M V. c. 4. s. 8.5 (N.B.). provides that in an enuitv soit

.liistice Barker, for a new triil u-na >„f„ i i
'^'i""-.*, -wr.

.round that he had nr.iulul.H:,'; X't 'r s'aTutT andIlls .ludKment wns affiniied hv the full Tonrt Th, l^ L
Court reversed this judg,nent on ap^ea

; Ta du r^ u^'/X«ntm<jvvas of opinion, followimr the proce, i,^ e^se'that

81
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Lamb v. Armstrong, 27 Can. S.C.R. 309.

Ilild. tliat nltli(iii<.'h the .jiirispniilpnoc of the Court is mt
to entertain iippcnls on (lucstions of prai'ticc and proceiUin .

yot questions oi' praetiee cannot be ii^nored i>.v tlie Supreui.

Court where tiieir decision involves the substantial ri^'lit-

of the litijiiints, or sanctions a great in.justiee.

Eastern Townships Bank v. Svan, 29 Can. S.C.R. 193.

When a grave in.justiee luus lieen inllieted upon a pan-.

to a suit tlie Supreme Court will interfere for the purpn-

of frrantin!; aiipropriate relief, although the questinn

involved ujion the appeal may be one of mere local practi >

only.

Dueler Watch Case Co. v. Taggart, Cout. Dig. 127, 24th Apr :

1900.

It was held that the Supreme Court of Canada will ?!..i

entertain an appeal from an order made upon a motion in i

practice matter in the appellate court below.

Home Life v. Eandall, 30 Can. S.C.R. 97.

I'nder the Ontario Judicature Act, the performance .
:

conditions precedent to a right of action must still be alb (.x ,i

and jiroved by the plaintiff.

Price T. Fraser, 31 Can. S.C.R. 605.

Tlie defendant died between the hearing of the ca.se aiii

rendering of .judgment, and his solicitor by inadvertcie i-

inscribed the ease in review in the name of deceased defcml-

ant, but the court in review allowed an auiendment su!>

stituting the names of bis executors for the defendant cil

gave .judgment in their favour. The Court of King's Uemh
reversed the court in review hohling that the latter ( rt

had no ,juris<liction to allow the amendment. On appeal to

the Supreme Court it was held that although only a quest inn

of pnicedure was involved, it in.juriously affected one ol' Iti^'

parties and the Supreme Court would interfere. The appril

was allowed and the action remitted to the court below to I
!

heard on the merits.

Currie v. Cnrrie, 21 Can. S.C.R. 712. 6th May, 189B.

An action tor anntdment of a will, the execution "1

which was procured when, as alleged, the testator was not

capable of making it, it was dismis.sed because all neees.s;iry



SUPREME COintT ACT.

rn"hM'w. ""I
'"^.^""'oned. Tl,e Court of Queen's-'^

cm., di.n. .j y.li. ,,,2, ,,v,,.,s,.,| this ,l.visi„„, .,,,1 l,„l,ii„g
,that the ,..N«.utmn ol tl„. will |„„i !,,,.„ ,„w„i-,.,l hv undiu'

'

mfluonce. annulled it.
'

','

The Supreme Court of Cnnada, afflrmed the deeision ofthe Court ot Qu«-n s lieneh. a.s to parties, hohlinc that thesuperior Court shouhl its,.|f have sununonod the partiii
deeme.1 nceessar.v It also affirmed the .judgment a.s to the
will on the Krchnd that the onus was on the party proeurinj;
he exeeution to prove eapaeit.v, and that he had not onlv
fa.led to do so, hut th,. ,.vi,len,-e was nverwhelmins agaiast
liiiTi. I he apiieal wa.s dismissed with i-osts.

«3

I'ltellatc

iirisdifticiii.

'rjictice

ml I'ro.

e'Jtire of
iiiirt Ijt'Iow.

Higgins T. Stephens, 32 Can. S.C.E. 132.

The judnrraent app,.aled from held that in an aetion nm
-«.», It was suftie.ent for the plaintiff in his statement ofMaim to allege faets that would .iu.stify in.|uirv into all the
affairs ot the partnership and for the licpiiiiation of thesame, without produeinff full and re-ular aeeounts of the
liartnership affairs. ff,l,l, that the a,,peal involved merely
,1 question ot proeedure in a matter where the apiiellant hall
suffered no wrong an.l, therefore, that the appeal should he
dismissed.

Gibson V, Nelson, Cout. Dig. 127. 9th Dec, 1902.

The Supremo Court of Canada refused to interlVre with
the deeision of the provincial eoiirt on matters of tiroeedurc
but, under the special eireumstanees of the case, the appeal
vva.s dismissed without costs.

Toronto Ely. Co. v. Balfour. 32 Can. S.C.E. 239.

ir<I(J. that the Supreme Court would not interfere with
a decision of the Cmirt of Appeal tliat the verdict of the
jiiiy should he deemed general and not special, it bein- a
matter purely of proeedure.

"

Finnie v. City of Montreal, 32 Can. S.C.E. 335.

In this ease the Supreme Court refused to interfere with
the aetion of the courts lielow in a matter of procedure where
no in.|ustiee was suffered, although there were irrciilarities
in the pleadings which lirought hefore the Court a different
I'-sue from what was the real matter iu controversy.
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Williams v. Leonard, 26 Can. S.O.R. 406.

The question in issue in this enst? was the possossion ol' ;<

cprtain fhattd. The phuntiff made title as well by a uhatt. I

mort^fafie as by ])ur('hase frorii the nianufaeturer. Tli

defendants simply claimed to be a bom fide purchaser t'^r

value, and did not atbiek in their plea the validity of tl

chattel mortffape. At the trial the defendants applied < .

amend by alleginp: that the chattel inort^aKC was void uiidri

seetion of the liills of Sale Act. but the amendment u:i>

refused. On nppe.d the Divisional Court allowed the ameiirl

ment and their judfrnient was affirmed by t!ie Court i>i

Appeal. On appeal to the Supreme Court it wa.s held tli '

the order srrantinff lea*e to amend would not be interfer. i

with whatev"- -'pinion the Court iiiifrht have as tx> the prn

priety oi amendment, such an order beine a matter of pr i

eedure witliin llie diseretion of the court below.

Hamilton Brass Mfg. Co. v. Barr Cash & Package Carrier Co., 38

Can. S.C.R. 216.

By afjreemcnt between them the Hamilton Brass !\Iil'.

Co. was appointei". a^ent of thi) Harr Cash Co. for sale an I

lease of the earners in Canada at a price named for maim
facture; net profits to be equally divided and quartetl>

returns to be furnished, either party ha\ins liberty to annul
the contract for non-fulfilment of conditions. Tiie ajjn .

ment was in torcc for three yeais when the Barr Co. su- i

for an aeeount, alleginjj failure to make proper returns ani
payments.

On a reference to the Master the taking of the accounts

was brought down to a time at which defendants claim. ,|

that the contract was terminated by notice. The Court '!

Appeal ordered that they should be taken down to the d;itr

of the blaster's report.

Ilclfi, that this was a matter of practice and proeedur*'

as to which the Supreme Court would not entertain iin

appeal.

Macllreith v. Hart. (Nov. 26, 1907). 39 Can. S.C.R. 657.

The plaintifr. elaiming on belialf of himself and all otlir

ratepayers of Halifax sued the Mayor and Engineer of Ilnli

fax and the eity that the Mayor and Engineer should re[i;i>

to the eity certain moneys paid to them illegally to cov. r

their expenses attending a convention of Canadian muni-

cipalities at Winnipeg. The plaintiff succeeded in the courts

below. The Legislature of Nova Seotia, after judgment in
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lavor of plaintiff, by 6 Edw. VII., c. 61, ». 17, validated the s. 3.1payment to the Mayor and Engineer, and authorized the
i-.tj ot Halifax to pay, if it saw fit, "any sum.s for principal AprcHaii^
interest and costs meurre<l by the defendants in this action p™',"'"'""-
m the event of judimient being finally recovered by the pla^ . n'^'pro-
t.fr. On the 16th May, 1907, the Halifax Council passed a ^J"rr°f
resolution approving and adopting a report of a committee ^'"""'x''""-

. ?''a'?
"'"';•' ,''<'™n""''n<1e<l that the citv solicitor bomstructed to appeal this ca.se to the Supreme Court of Can-

.iila. Ihese facts being brought to the attention of the.supreme Court of Canada on affidavits at the hearing counsel
for respondcn took a preliminnrj- ob.ieetion that the appealshould not be heard as only a question of costs was involved
.\tter argument the Court directed the ap, eal to be heardon iiiv> merits.

Green v. Ueorge, 42 Can. S.O.R. 219,

Writ issued endorsed to recover the price of goods sold.nd delivered amounting to $2,:m. A default judgment for"on-appearanee was entered up. Plaintiff haxing died
aition was revp'ed and leave given to issue execution Ordermade appointing Sheriff of xNipissing receiver to collect themoney eonung to defendant in respect of his interest in cer-
tain lands. Subsequently motion made to set aside writ of
r.vecutioFi Keceiving or.ler and order of lievivor and the
.lodgment on ground that writ of summons was never sen-cd-
,iudgment u.'ver Mgned; judgment obtiiined by misrepre'
sontation as to service of writ, etc. On this motion theMaster m Chambers directed an is.suc to be tried in whieh
1.1 een should be plaintiff and administratrix of George
do endant, and the issue to be whetlicr the plaintiff wL
ru.Hled to have the alleged .ludgment set aside and vacated,
tssue was tried, when trial judge held the writ of summons
«as personahy served on defendant, but also held that plain-
tiff was entitled to have the judgment .set aside and vacatedupon certain terms and conditions, and in default of accep-
tance of such terms judgment should be entered for the
.Icfendant with costs. Prom this judgment an appeal was
iiken by the .lefendant to tlie Divisional Court against the
terms imposed which was dismissed, as also was a further
:i|ipeal to the Court of Appeal.

The Diviaonal Court held there was question as to thepnipriety of the Master directing the is.sue in the first place

I Jl!^ °^u/, ^ "?' '""™ "PP^'ed against; aVso dealt at
length with the question as to whether a final judgment eoulc
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S. .'(j. Itp entered or not, umi wlietlu'r t!u' jiuIjTTiient cntertHl wjis ;i

~Tj" nullity (ir not, ii )|Uf*stion of prat'tiro and proooilure.

JiinBili't'tloj
''''*' .imlirnirnt of the Court of Appeal says that at tli

Costs bt'iow. trial the plaintitT took tlie ol),i<Ttion not set up in thfi nntii r

of inotiiin, that the writ had niit heen specially endorsed s<.

as to entitle plaintitV to si<i;n judpnient on default of appcnr-

ance.

On these faets respondent moved to i|uash and judtfimnt

was jinmounced dirfunissins thii appeal with eosts on tii

pround that, althoujrh havinf; .iurisdietion, the matter ^v;l^

one of praetiee and proeechire of the eourts below in whi-!,

no suhstantial injustice has been done to the appellant.

Emperor of Russia v. Proskouriakoflf, 42 Can. S.C.R. 226.

Appeal from judj;ments of the Court of Appeal for -Miiui

toha, IH .Man. Ii. .')(), aftirniinj^ hy ei|ual division of opiiiiuu

the jiKlj^ment of .Mathei-s. J.. IH Man. R. at p. 5i), setliiiL'

aside two orders of the Kef'Tce in ('liamhers. one for an attjiih-

niei.t and the other for sul)stitutional service of the stateim

m

of claim.

After the judpnient of the Court of Appeal, BicluiiiU.

•I.v\., in Cluimhers, made an orih*r consolidating the tuo

appeal,-, ;.. the Supreme Cniirt of t'auiida (lb Mun. K. II,

Motion on hehaU" of tlie re^spondeut was made to <|U;i^li

the appeal for want of .iurisdietion. After hearing couii-.l

for the parties the court reserved judgment, and, upon ii

suliscduent day, the motion was granted and the appeal w,,-^

quashed with costs.

The juiiK"H-nt of the court was delivered by the Chiri

Justice:

"This is an appeal invulviui; the consideration of i\\U'>-

tions of practice juid procedure and this court has invariiilly

refused to interfere in such eases. See Williarr's v. Linn-ir'l,

{2(i Can. S.C.R. 4fm). per Strong, C.J.. at page 410; jiud

Grrfit V. Oiorgc. (42 Can. S.C.R. 219), decided by this enun
on th;' IKth of November, 1007.

"Tho motion is granted with costs." Vide Cass v.

Couhn'f, supro, p. -H*.

if) AJfbiiUffh hariiiff an aitfU'Vatc jurisdiction ft"

Suprrmi C'liiri iiill iiof r.rnrisc it in matters of costs ernpf

undi r s-pcrifd drrumstancfs.

O'Donohoe v. Beatty. 19 Can. S.C.R. 356.

In an appeal from a jitdgmcnt of the Court of Appcnl lor

Ontario arising out of the taxation of a solicitor's bill of
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I'osts, tlio Court (xpi'cssiul <l()iilit if ii ninttcr of tliis kind **• -I'

j'flHtinj; to priU'tif'o iind proct'iliiri' of tlic Ili^'h Court wius

ii projuT suli.jcct of npponl to the Suprcuie Court.

Moir 7. Huntingdon, 19 Can. S.C.R. 363.

A liy-liiw tlic viilidity of whii'li wiis in question liiiving

lii'cn repcnli'il iiftor its Ii'^tnlity luid lipen uplii'Id liy tlip Court
(if (Juoen's Ronch so that a ipiestion of cost.s only wan involved
in the iippenl. the Court dismissed tlie appeal with costs.

Mcaugan v. McOngan, 21 Can. S.C.E. 267.

By K.S.O. (1887), e. 147, s. 42, any person not eharse-
,ihle as the ])rineipal party who is liahle to jiay or has paid
11 solicitor's hill (jf costs may apply to a ,iudKe of the High
Court or of the County Court for an order of taxation. In
iin action ajiaiust school trustees, a ratepayer of the district
iippliwi to a .iuifee of the ITijrh Court for an order under
this section to tax the hill of the .solicitor of thc> plaintiff,
ulio had rci'overed ,iud;;ment. The application was refused,
Imt on appeal to the Divisional Court, this .jud'.-nicnt was
reversed (21 O.R. 281)). There was no .Tppi-al as of risht
from the latter decision, hut on leave to appeal lieinq: granted
if was reversed and the orisrinal .iudirment restoreil (in Out.
.\pp. R. ."i(i). rirlil, per Ritchie, C.J.. and Stronir and
(iwynne, .1.1.. that assuniini; the Court had .iurisdietion to
entertain the apiieal, the s\ili.iect matter heinf; one of taxa-
tion of ('osts, this Court should not interfere with the <leci-

sion of the provincial courts which are the most competent
trihunals to deal with such matters. Per Ritchie, C..l„ and
Patterson, J., that a ratepayer is not entitleil to an order
fnr taxation under said section. Urlil. per Tasehereau. J.,

th,nt the Court had no .iurisdietion to entertain the appeal,
as the .itidament appealed from was not a linal .iudcmcnt
within the meanin? of the Supreme Court Act; the matter
was one in the discretion of llie courts below and t)ie ppo-
eecdinss did not oriffinate in a superior court.

Cowan T. Evans, 22 Can. S.C.R. 328.

The plaintiff claimed to have a Imildin? contract for
*l.!lflfl rescinded, damages $l,Onn and material $."14"). The
Superior Court dismissed claim for damages from which
|iliiintiff did not appeal, hut acquiesced, and reserved to
plaintiff his rights to the huilding material. Since the insti-
tution of the action the huilding in question had heen com-
pleted, so that there was no question before the Supreme

87
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H. .1:). Court of nnmiUing the contract, the only question bciii.-

one of costs and $545 for bricks for which the judgment i,\

Appoilatc
jiip Court of Queen's Bench reserved the appellant's recours

Costs lirroo. On these tacts, a motion to quash an appeal to the Supriiu.

Court was granted.

McKay v. Hinchinbrooke, 24 Can. S.O.B. 66.

This WHS an action brought to have the valuation r 11

of a municipality which had been duly homologated s t

aside because the valuators had been illegally appoint* <|.

The Superior Court maintained the action which w h
reversed by the Court of Queen's Bench. Held, that H
Court hnd no jurisdiction to hear the appeal as the c-
did not full under section 3!), infra, and that it was not ii

proceeding to annul a by-law. It was also held that tli..

matter in dispute was only one of costs and on that grotunl

should be dismissed.

Archbald t. DeUsle, 25 Can. S.O.B. 1.

Baker T. Deliele, 25 Can. S.O.B. 1.

One Cotte was the bookkeeper for two estates represent, il

in the action by the plaintiffs Archbaltl, and the defendjints

Delisle, respectively. The bookeeper having defaulted Ih.'

plaintiff brought an action to obtain contributions from tin'

defendants towards the loss sustained by them by the dcliil-

cation. The defendants besides pleading to the priuci|i,:l

action, brought an action in warranty against the estiii'-

represented by Baker. The judgment below dismissed ihr

principal nction and in the prixecdings in warranty li.M

that the defendants were rightly sued and maintained iV ;i

action, but concludes that as the principal action had I ii

dismissed the court could only condemn the defendant^ io

the costs of the action. The defendants in both acliiiK

appealed to the Supreme Court and the respondent in \\::v-

ranty action moved to quash the appeal on the ground tli:it

this wius onl.v an appeal as to costs. "The motion was reject'*!,

the Court holding that the case was distinguishable fi'nn

.Voir v. Iltnitiiigdoii. II) Can. S.C.R. 36,3; McKai) v. Ilinchn..

brooke, 24 Can. S.C.R. 55, as here the plaintiffs in Ih'

original action were appealing to the Supreme Court, jiikI

if the.v succeeded and the defendants in warrant.v had u^it

appealed, the judgment of the court below against tii'Mii

being rex judicata, the.v were exposed to the ri.sk of sulTcrini:

from the consequences of the judgment which declared tluni

to be warrantors of the plaintiffs in warranty and were cin-
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...{uciitly ontitliil to he heard upon tlieir appeal askinK to 8. 33.
hr relieved from that judgment.

"This ease fnlls under tlie ruh> liiid down in the I'rivv 'J''"'"""
.oimeil in Vro y Mnn (L.R. :) P.C. CM), viz., althouKh i v.'J'K;"
ill! appeal wdl not lie in respeet of eost.s nnlv, yet when there
has been a mistake i ion some matter of law 'whieh Roverns
..r affects the eosts, t.ie party pre.iudieed is entitled to have
till' heneflt of eorreetion liy appeal. The rule is also
,\;iressed thus hy Lord UrmiBham in Im/lh v. Maiix/irld (3
I'l & F. 371). "In the irouse of Lords, as well ns in the
I'nv-y Couneil and Court of Chaneery, you eannot appeal for
•nsts alone, hut you enn hrinir an appeal im the Mi'ril ;. and
il that is not n colourable ground of appeal for the purpose
nl' mtrodueing the ipiestion of eosts. the Court i)f Review
nill treat that not n.s iin appeal for eosts, but will consider
Ml" i|uestion of eosts as fairly raised."

Smith V. St. John City Kailway, 28 Can. S.O.R. 603.

//•Id, that it is only in e.xtreiue cases wlirre some funda-
iiiiiital principle of .iustice has been ignored or where some
L'Piss error appears that this Court will interfere with the
.hsiretion of the provincial court in awarding or withholding
I'listS.

Schlomann v. Dowker, 30 Can. S.O.E. 323.

In this case there was acquicsrrnK nt bv the appellant in
till' .judgment sought to be appealed from.' Held, that there
It.ing nothing but a (piestion of eosts involved in the appeal,
till- Court would decline to entertain .jurisdiction though
nut incompetent to do so, and that a nio'iou to ipinsli the
aprieiil was the proper procedure in such a case.

Angers t. Dajgan, February 19th, 1907. (Not reported.)

This appeal was tpiashed on the ground that aice the
juilsment against the appellant in the Superior Court, his
iiiti rest in the lands in (piestion under a deed of sale i
nmi'rr had ceased, by payment and by a deed of retrocession,
iMiuted by him to the party entitled to redeem. It was
turtlier held that, following Schlomann v. Doirher, 30 Can.
S.I' U. 323, a motion to quash was a convenient way of
ilisiHsing of the appeal before further eosts had been
incurred.

Hartley v. Carson, 20 Can. S.O.R. 634.

.\n appeal from the .pidgnient of the Supreme Court of
taniida in this case to the Judicial Committee of the Privy
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Cmincil "ns ili!<nii»«i'(l without ((in4iliTutioii ol' tlh' rmrii.

u( the ciiw. (in it iippcnrinir thiit tlii> nppi'llant linil purl. 1

witli liis intiTcst in tlii' |>i-iip- rty '" 'I'li'stion.

King V. Buchanan. February 21, 1910. (not reported).

A nintior, In ipiiisli lor Wiint oi' .inrisilictinn wiis niiid ;

llic .'i-iiiinilH thiit til "i^ v"» " cTiiiiiniil nnc
;

tlint ttic n;' •

iipplionlilf mnil.' Iiy .iuilai's nf Novii Scotia « ore under tli. i,

powers to niiilic rules in eriiiiiniil ense.s. It iilso was en

tenileii til., order IM.-l.le wiis ,1 diseretioU.ir.V one; i;
1

the perioil of olllee of del'endiints hnd expired, nnil therel. ...

only 11 i|Ue-.|ion of e.sis wi\^ involved in whieh there wiis ii .

nppeal. The Court held, there heini! only eosts involved, n

woidil not heiir the nppenl.

Delti V Vancouver Bly. Co.. Oct 11th, 1909. (Not reporte.l >

In this eiise the c'ourt Imvinu' withdrawn from the I'.eii h

to consider whether more thiin a (piestion of costs v;k

involved. suhsef|uentlv |ironouncod .jndtrnient in the teml^ of

Arrl,h,ihl v. Il'lish. L'.'i I'iin. S.C.K. at p. U. as follows;

•'The ease is i|\iite dislinu'uishalile from those of .l/"ii- i,

UuiitiiKidnii. 10 Can. S.C.R. :i<l:i; and .1/f/i'«;( v. Tlir Tn" «

shin of'lli>i<hiiihri>„l;i. (-.'4 Can. S.C.R. ."i.'i) . What we licl.l

in those ciiMs vMiy Hint where the '-ite of facts upon whi..'i ii

litifration went throusih the lover ..eirts lias ceased to cM-t,

so that the party nppealin!; lias no iietual interi>st whatsoev. v

>ipon the appeal, hut an interest as to eosts, and where th..

.judirment npon the appeal, whatever it may lie, cannot 1...

executed or have any cfTcet between the parties except ns t.i

eosts, this court will not decide nli,stract propositions of Iii«

merely 1o d teniiine the liahility ,as to costs."

McLean. Hope & Co. T. North Pacific Lumher Co., Oct. 14. IMO,

(Not reportrd.)

In an oral judgment the Chief Justice .says the appcnl is

ipiashed hceause the Court's judgment would lie piiMlv

academic as no order it eoiilil make in tliese proeecdiii'-'s ftir

pmhihition would lie effective.

Beauchemin v. Armstron.!. 34 Can. S.C.R. 285.

Where the Court of Kintr's Rcnch aflfirmed the .iudL-iii'tit

of the Superior Court dismissina the action hut varied it hy

orderinfr the defendant to pay a portion of the eosts :—

It was held, thiit. thoiurh *2.217 was demanded hv t!i..

action, the defendant had no appeal to the Supreme Court
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,. Cannil-i .is th,. nruount „f il„. ,.„»,» «hi,.|, 1„. wn« ordemi ••< -i-
l(. pay wii» l,.»s tlinn ^f2.IHW. All„,i v. I'rnll. (1:) App Cns

'. (iti Cm.. s.c.H. :ih7) f"ii'c™,.,i.'
.f,!;',"',',',';.',";,,,

, 1111(1 Mini, III .hill,,

h<l Inr ihliniiiin,,!! jurisilirii,,,, i,f III, C.nrl.

Spcti»n« M to 4!», 1,0th inHusiv,., s.t „„t in .l.tiiil th,-
liinsdietiim ot tlic Supmn,. Ccurt in Miprnl.s from th,. vnr
...us provimv.H of Can,,,],,. Thr C>o„H having a limite.l
.IDHsjIidion ami Its oxtwit not hnns; ih,. sam- in nil th..
iH-,.v,nf..s. ,l,|T„.„lt.v IS .K.,.nsionally f„„n,l in .l..ti.rn,ininK
»l.,.|h..r oi- not an ap|„.al l.,..s In n parti.'.ilar ..as,.. For th..
parpoj... „l la.-ihtatins, th.. .l,.:,.r„.inalion of this .pi.-s-tion

Mlo,""™'""
•' ''" '"'I""'"'- Tl'" key i, nppli,.<l ^

If the appeal is not ,.li,„inat...l l.y the preliminary ,.x«.n-
t...ns ™un,..rat(.i in the notes to the pr. din!; .s..etion, the
lirvt imiuirv- lyiU he, Is the .iii,l..m.ent Hnal or not? If in
.1. Mht as to Hhother the .iii,li;in..nt is final or intorloeutory,

'. »•"/'"'. p. :i. II Ihis .(iiKii.iii is iiMswer.'.l in th.. ii..i'!i-
tiv.. the praetitioner «ill pr(,....,.d to I', and its snhdivisinns

I the answiT IS in the aftirmiitiv,., he will proeeed to
M,:i-,hyi.ion r. of A an.l in.iuir,., Is it an appeal from the
li.!.'lM.st eourt of final ri'sort? For the courts of final resort
"1 ich pn;vinee. ml,, p. 07. i„f,;,. If th.. answer to this
liiit..r inniiiry is in the nepative, he will drop to II. and its
sub-divisions.

If the answer is in the afirmative. he will pi-oee.'d to the
n.vt siih-division (}) and in.mire. Was the ..ourt of original
..miMlietion a superior oourt? The ..oiirt.s of .superior juris.
''"''*" I' h t'nivin.'e Ul-e s.'t oil, II. lll'l M,/V<I iV lh|.
an.iHer te this inquirj- is in the neuative he will proeeed to
'•-1 and apply its suh-divisions to the ..ase in hand

If the answer to the latter inquiry is in the affirmative
thiT,. only ri'mains to I'onsider whethi.r or not in the par
iK-iiliir provinee from whieh the appeal is taken, the ease
lulls within any of the suh-divisions of (1).

Th.. key does not in.'lu.le eleetion app,.nls. appeals from
til" K\ehe,|uer Court or under the Windinff-T'p Aet or
iippe:il.-i nrovnded for hy special statutes. In all sueh eases
fill' stiitute eonferrinff .iurisdietion must he looked at.

With ri.sp(.et to appeals un.ler sections 39 and 49, infra.
riilr notes to tlie.se sections.
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KEY
Kxi'i'P' When' lhi» Ju(ltriii"'»t ii nmilc In thp cxcrrlM n[ i
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:tO. Except as hereinafter otherwise provided, an appeal

shall lie to the Supreme Court from any final judgment of tlie

highest court of final resort now or hereafter established in any

province of Canada, whether such court is a court of appeal cr

of original jurisdiction, in cases in which the court of original

jurisdiction is a superior court: Provided that,

—

(a) there shall be no appeal from a judgment in any case of

proceedings for or upon a writ of habeas corpus, certiorari or

prohibition arising out of a criminal charge or in any case of pro

ceedings for or upon a writ of habeas corpus, arising out of any

claim for extradition made under any treaty;

(b) there shall be no appeal in a criminal case except as pro-

vided in the Criminal Code. R.S., c. 136, ss. 24 and 31;—54 .'is

v.. c. 25, s. 2;--55-56 V., c. 29, ss. 742 and 760.

The e.\pres.sion "except as hereinaiter otherwise pro

vided" refers to tlie limitnt' n plaeed upon appeals in ilir

Provinees of Ontario. Queltee and the Yukon Territory hy

sections 4fi, 48 and 49, infra, and discretionary judgmcnl?

provided for hy section 45.

An appeal will lie to the Supreme Court from the Cnur*

of Kinp's Bench, appeal side, Quehec, when that court lin.s

erroneously hold it n'a.s without .iurisdiction. Chicovtimi v.

Price, :!9 Can. S.C.R. 81. Dut no appeal will lie if the court

Iieliiw hiis propcrlv held lliat it is witlmiit .iurisdiction. IhiH

Electric Co. V. d'emeni, 41 Can. S.C.R. 419.

The leprislature of any province may refuse an appeal to

the Court of Appeal or other highest court of last resort in

th(^ province, and in such a ease no appeal will lie to t!it^

Supreme Court of Canada. Si. Cuncijovde v. Gougeov. L''i

Can. S.C.R. 83. But the legislature cannot limit appeals from

the Court of Appeal or other highest court of last resort to

the Supreme Court. Clarksoii v. Ryan. 17 Can. S.C.R. 2."il

:

nnHfn.r v. HcLauqhlin Carriage Co.. 39 Can. S.C.R. 171;

Dnii v. Crown Grain Co.. 39 Can. S.C.R. 258; (1908) AC
Mi: CR. [19081 A.C. l.W.

The first part of s. 36 gives a general appeal in every

province of Canada from the /inn! .judiriiient of the hinhist

court of final resort where the court of original .iurisdiction

is a superior court. This provision has its immediate oricin

in R.S.C. 1886, e. 1.3.5, ss. 24 (a), where it is a-tsociated witli

the iirovisions now contained in ss. 38 and 39. Sec. 24 is a

section which consolidates certain sections of the oriKioal



SUPREME COURT ACT.

Supreme and Exchequer Court Acts, 38 V., c U and 42 V 8

9i^?M ^1 {"'' H ^^Jaioed in 38 V., e. 11, first part of s. n'j .

, i"'' '•'^l ^""J ('') »•» reproductions of ss. 18 19 and 20 ^PIl^'Wo
of the same act. 24 (p) is a reproduction of 42 V e 39 s

,.''"""•"<'"

V. c 11 s*l3^'
" ^^' '• *'• ''''"' ^* '«" '" ^'"^•'^ f™" 38

24 (a), if viewed irrespective of its origin is open to the
.•onstruction that althouKh it gives a s^neral appeal in all
cases, It must be construed as excluding the right of appeal
aiven by the other subsections (6) to (.7) inclusive; and that
s^Mms to have been the view taken by the court in some cases.
Sherbrooke y McJImiamij. 18 S.C.R. 594; Verchircs v.

on'rZVn^^So^-^i^-
^'^"- ^'" T^''P'^o«c Co. v. Quebec,

?-if£?; ^'l"-
" ™»''' ^"""' •"™ better in the revi-

sion of 1886 ,f s 24 (a) had been made an independent sec-
tion asi it is in the original act, 38 V., c. 11, s. 17, where it
roads as follows:

"17. Subject to the limitations and provUions hereinafter
made, an appeal sliall lie to the Supreme Court from all flnaludgments of the highest Court of flnal resort, whether suchCourt be a Court of Appeal or of original jurisdiction, now or
t^u fr

e?'a''"''>ed in any Province of Caneda. In cases inwhich the Court of original jurisdiction is a Superior Court-
Provided that no appeal shall be allowed from any Judgment
rendered in the Province of Quebec, In any case where thi sum
or value of the matter in dispute does not amount to twothousand dollars; and the righl to appeal In civil cases given
by this Act, shall be understood to be given in such cases
only as are mentioned In this section, except Exchequer cases,and cases of mandamus, habeas corpus, or municlDal by-laws
as hereinafter provided." '

There is no doubt, loolting at the t)rovisions of this sec-
tion, th,-it the intention of Parliiiment was to give a general
light of appeal to the Supreme Court fnim every Province
of (Canada, where the .judgment w.is of the character therein
mentioned, subject only, in the Province of Quebec, to the
imiviso therein contained.

This was the view adopted by the writer in drafting the
Mi-tions dealing with the appellate .jurisdiction of the court
in the revision of 1906. Whatever question there mav have
licon under the Revised Statutes of ]88fi, there can be and
IS none now ,ns to the construction to be placed upon 's. 24
i:<) now s. 3r,, namely, that it gives a general right of appeal
iipplicable to all the provinces of Canada, including the
I lovince of Quebec. See the .judgment of the present Chief
liistice in Canada Carriage Co. v. Lea. 37 Can SCR fi7''
iiiid in Desormeauj- v. Sie. Therese, 43 Can. S.C.R. 82, where
he says

:

9;-)

4dfc^'
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"Tliat Bectlon 39 ot the Supremo Court Act appllei to tbi

whole Dominion la perfectly true, but the general JurlBdlctiori

conferred by that section la limited in Bo far aa appeala from
the Frovinue of Quebec are concerned by the prOTlatons or

Bectlon 46. In other words, section 39 would seem to be a

general section, like sections 36 and 38, which, notwith-

Btanding the generality of their provisiona, are subject to the

Bpeclal limitations provided by section 46, in Quebec, and by

section 48 as to Ontario.

More recentl.v, Mr. Justice Anglin, in Shawinigan v.

Sliiiwinigan, 4'i (tin. S.C.li. iit p. (Jlii, says:

" The special jurisdiction conferred by s. 39 (e), (for-

merly s. 24 (g), is supplementary. It does not exclude tln'

general appellate jurisdiction conferred by s. 36 In a cnss

otherwise appealable, although the validity of a municipal

by-law may be brought in question in the action."

Power of provincial legislature to limit appeals.

Clarkson v. Ryan, 17 Can. S.O.R. 2S1.

Held, the section of the Ontario Judicature Act, 1881.

s. 43, which provides that in cases where the amount in con-

troversy is tinder $1,000 no appeal shall lie from the decision

of the Court of Appeal to the Supreme Court of Canada
except by leave of a judge of the former court, is tiKro virrs

of the legislature of Ontario, and not binding on tliis Court.

This decision was followed in Halifax v. McLaughlin, ;)9

Can. S.C.R. 283.

In Daij V. Crown Grain Co., 39 Can. S.C.R. 258, tin-

Supreme Court refused to quash an appeal on the ground

that the right of appeal had been taken away by Mechan-

ics Lien Act, R.S.M. c. 110, s. 36, which provided that thi-

judgment of the Court of Queen's Bench should be final.

This was afte-wards affirmed in the Privy Council (1908)

A.C. 504; C.R. [1908] A.C. 150, the question being whcttur

the provincial legislature could limit appeals to the Suprome

Court from the highest provincial courts.

Final judgment.

For definition and distinction between final and inter-

locutory judgments, ttdc supra, p. 9.
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S. 36.

ainerent provinces of Canada are as follows:— ''""rt of
final rwort.

ProvlnM of Ontario:—

" The Court of Appeal for Ontario " (R.S.O. c. 51, s. 6).

ProTinc* of Qngb«c:—

(cc.™! 4sr "' ^"''°'' ^™'''' '"""^ '° "pp'*'

"

ProTince of New Brniuwick;—

. ,11™^ g^j'^P"'™ C!oiirt of New Brunswick" (R.S.N.B.

Province of Nova Scotia;—

s
3)'

''"'"^
•'^"P"''""'' Court of Nova Scotia " (R.S.N.S. c. 155,

Province of Prince Edwaid Island:—

f

!"''''« S^Pi^me Court of Judicature " and " the Courtof Appeal in Equity " (32 V. (P.E.I.), c. 4, s 8).

Province of Hanltoba:—

" The Court of Appeal " (5-6 E. VII., e. 18).

Province of Alberta:—

s 3)
™* '^"P""'« Court of Alberta " (1907 E. VII., c. 3

Province of Saskatchewan:—

e sTi)
^"P""* Court of Saskatchewan " (7 E. VII.,

Province of British OolmnWa:—

" The Court of Appeal " (7 E. VII., c. 10, s. 2).

Tnkon Territory:

—

" The Territorial Court " (61 V. c. 6, s. 10).
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It is to be borne in mind that in some of the provinces

and territories, where there is no eourt of appeal a judRo

of the Supreme or Territorial Court, while sitting alone,

has all the powers of the court, and his judgment may prn.

perly be styled a judgment of the court. Such a judgment
is not appealable dc piano to the Supreme Court. Thi'

court whose judgment is meant by this section is the judg-

ment of the full Court, or court sitting in banco, or in banc

as it is variously styled.

In 1879 the Supreme Court was called upon to intiT

pret the words " highest eourt of last or final refwrt " in tlii^

case of Danjnu v. Marq}fis, 3 Can. S.C.R. 251, It was there

contended that inasmuch as the ease in question was not

appealable to the Court of Queen's Hench by reason of tli'-

provisions of article 1033 of the Code of Civil Procedun',

the judgment of the Superior Court was a judgment of t\w

eourt of last resort quoad the appellant. The Suprom.'

Court rejected tliis contention and held that the only court

in the Province of Quebec from wiiich an appeal would li,>

to the Supreme Coi.if was the Court of Queen's Bemh.
This was followed i;; Macdonahl v. AMxitl, 3 Can. SO li.

278. In 1891 (54 ^..; V. c. 25, s. 3) the Supn^me Court Act

was amended giving an appeal from the Superior Court in

Re^aew " in cases where, and so long as no appeal lies frnni

the judgment of that eourt, when it confirms the judgmint

rendered in the court appealed from, which by the law of

the Province of Quebec are appealable to the Judicial Cnm-

mittee of the Privy Council."

Farquharson v. The Imperial Oil Co., 30 Can. S.O.R. 188.

Section 77, sub-sec. 2, of the Judicature Act, Ontario

(R.S.O. c. 51), rend as follows: " In ease a party appeals to

a Divisional Court ol the Iligh Court in a case in which

an appeal lies to the Court of Appeal, the party so appcnl-

ing shall not be entitled to aftenvards appeal from the saiii

Divisional Court to the Court of Appeal, but any other

party to the action or matter may appeal to the Court of

Appeal from the judgment or order of the Divisional

Court." ndd, by Mr. Justice Gvvynne in Chambers, that

in such a ease the judgment of the Divisional Court in

appeal is absolutely final and conclusive and that court is

the only court of final resort which under the circumstances

has jurisdiction in the Province of Ontario within the

meaning of section 24. sub-section (a) of the Act. and that

an appeal lies without leave in such case directly to the

Supreme Court of Canada.
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se^afnTV ;nhL;- 'o*'"'*^'''""'''' "' Ontario amended,,—i-ection 77, sab-section 2, so as to g ve an anneal to the nurtv
,"'«'""'

,terVart;^''stert*h''e;^r'''°''
Cou^.'^.teU '^^^Z'S-^n.mer pany. Since then the reasons for his decision noonsrer apply and the Court of Appeal for Ontar^r"s nowhe only highes court of last re^rt in Ontario from wWchan appeal will lie to the Supreme Court de piano

31 Can. S.C.R. 126, Mr.
In Ontario Mining Co. v. Seybold,

Justice Oirouard sajrs:

Cnn sVb" [sSr f- f":?"'""'""'
^- '"'Prrial Oil Co. (30tan b.C.B. 188), which I .saw for the first time when thisapplication was made, I am said to have concurred in Thelismissal of the appcsl from the order made in Chambe™preaime that this means that I v, ild not interfere wirthe discretion exercised by the learned .iudtre who "rantedcave to appeal I am supposed to have expressed no™

nneal bIiT'™??
"' .l"ri«1ietion of the court to hear the

X ™er;.» f .t
"""'""'^ '" tfi" .iudsrment disposing ofthe merits of the case. I must he taken to have concurred

I? thrj"™ "
• '^'J^''''^

•^"^*''-'' '""1 ^f'- Justice Gwvnnethat there was .iuri.sdiction in the Supreme Court to CTant

^? On'jrJ
""'

r'-r. 'V^- '•""^t fro,; the Divisional Surtof Ontano, notwithstandin- the limitations placed bv the

nZ wb™
"f <''*«'•

» "f™. "PP™'' from the Divisional
r,,rt, where he party desiring a further appeal had fail^

iu" *i"
."'"'""nal Court and in the court below "

JV.Jw r"""l
'"™'

'',", *J^^'" "" "^•--'•"lea hv Otta,ra

Justic" sSs: """""• ^•^^- '"• ''^''' **"' ^"'^f

r.Wd"
"". »" "f "Pi°i™ t,h.»t this application mu.st berefused. It IS not a ease in which leave to appeal per saltum

ran be granted It ha-s not been shown that^here wa.s any
right of appeal to the Court of Appeal which is necess^ii^
to Kive n,s jurisdiction; on the contrary it appears that there
IS no such nght of appeal. The motion is refused Jth
I'OStS.

The same view was expressed in James Bay Rl„. Co vArmstrong, 38 Can. S.C.R. 511. By s. 168 of 3 Edw VII
'ooiwr'''"^

the Railway Act, 1903 (R.S.C., 1006,' c 31
». -09), if an award by arbitrators on expropriation of land
l>y a railway company exceeds $600 any dissatisfied partymay appeal therefrom to a Superior Court, which in Ontario
mrans the High Court or the Court of Appeal (Interoreta
tion Act, R.S., 1906, c. 1, s. 34, ss. 26)

^'oterpreta-
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The Supreme Court held that if an appeal from an awanl

i« taken toThe High Court there can be no further appeal

iorte Supreme Court, of Canada which cannot even gw.

'""on iTrther appeal of this case to the Privy Council

nqn.n AC "4 C.R. (19091 A.C. 285. it was held tli.t

Sing to the rue construction of s. 168 of the Canada

RaUwav Act. 190,3, the appeal given thereby to a superior

court from an award under that Act lies in the Provmco

Ontario to either the Court of Appeal or the High Court of

JuS there n at the option of an appellant; but that >n

c^ of appeal to the High Court, inasmuch as it is not th,-

C^rt o?Tast resort in the P"vincew thin the meaning of

the Suprome and Exchequer Courts Act, R.S.C. 1886 c. 1,),.

s 26 there is no appeal therefrom to the Supreme Court of

Canada,

" Court of Appeal or of origirxd jurisdiction."

In the Provinces of Ontario, Quebec, British ColumMa

and Manitoba alone are there courts of appeal. 1° »" the

Xr provinces the court of final resort is the court of

original jurisdiction sitting m banco.

" The Court of original jurUdiction a superior court.''

The following are superior courts (R.S. 1906, c. 1, a. 34,

sub-s. 26)

:

Province of Ontario:—

The Court of Appeal for Ontario and the High Court

of Justice for Ontario.

Provinco of Quebec :—

The Court of King's Bench and the Superior Court.

Province of New Bmnawlck:—

The Supreme Court of New Brunswick and the Supreme

Court in Equity.

Province of Nova Scotia:—

The Supreme Court of Nova Scotia.
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FroTisc* Of Prince Edward laUnd:— „ ^g

Ap^X^.^™''-^ •'"'»-'- «" t»e Court 0,.P^^^
.Superior

Province of Manitoba:— f^'ourt.

the Courtlr'/^pear'*
"' ^""'^ ''^'"' '"' "'"""""' -^

P VTI ^'^fj'*'"' »i,
the Province of Manitoba, by 5-6

.
;••'."; }h "^"^^ " «<""' of appeal for that nrovinee

IhMf*ih""^ t' ^™'» »' ^PP""' The Court ia vl ?ed

Tv^he r^rf "o? fr' ""^tT
''"''.d»«es theretofore exere^dhy the Court of Kinfr's Bench sitting <« 6ar,c as a court ofappeal, and is therefore a superior court; but the Act of theParliament of Canada. 6 E. VII., c. 4, neglected to prov^Se

for an amerlment to the Interpretation Act, R.S, 1886Tl
'

L^, 1
""^"^ *" '"elude in the expression " superior

raisoXffiS^AVa."^ '^'"^'^ """"' '^ "^=-

Province of Alberta:—

The Supreme Court of Alberta.

Province of Saskatchewan:—

The Supreme Court of Saskatchewan.

Province of British ColnmWa:—

of Appe^"'"'™'
^"""^ "^ ^"'"'' Columbia and the Court

Yukon Territory:—

The Territorial Court

Tucker v. Yonng, 30 Can. S.O.R. 186.

Beld, that there is no appeal to the Sunreme Court „fCanada m a case in which the action wL eommencS^rthe»anty court (Ontario) and transferred by order to he

«?e'eSt'"*''- '" ""'"' «» -^'^ P--dii«»

Held that a confirmation of a tax sale transfer by aludf-e of the Supreme Court of the North-West Territori^

I
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8ei'. 36.

(Criminal

and Hnh.
Corp. CaMB.

SUPREME COURT ACT.

under section 97 of the Land Titles Act, 1894, is a matter or

proc'eeding originating in a court of supcnor junsdiet.on

and an appeal will lie from the final judgment of the full

Court affirming the same.

Criminal appeals.

Sub-sections (o) and (b) deprive the Supreme Court of

any appellate jurisdiction in a enrain; case with rcspcc't

to the judgment of a provincial court, except where a person

has been convicted of an indictable offence and one of the

iudEcs of the appellate court below has dissented from the

ipinion of the majority. Vide Criminal appeals, v,fra. p.

y/niios Voi-pus appeals.

IJy section U2, infra, p. UO, a judge of the Supreme Curt

has con urrent jurisdiction to issue a ^aoi habeas corpu

Tn a criminal cL with judges of tie
P;»:'°X„our[

'

there is an appeal from his decision to the full Court.

In re Boucher, 15th Novembet, 1879, per Eitchie, O.J.:

" As regards habeas corpus in criminal matters, thu

Court has only a concurrent jurisdiction with the judges «i

the SupSior Courts of the various provinces, and not an

aopdla^e jurisdiction, and there is no necessity for an

anneal from the jud^ent of any judge or court or any

anpeUate e^urt, because the prisoner can come direct to any

iudge of the Supreme Court individually, and upon t ,a

udgc refusing the writ or remanding '

VTrPn.^rt '

Lke his appeal from that judgment to the tuU Court.

Prohibition.

Gaynor and Greene v. United States of America, 36 Can. S.O.E.

247.

A motion for a «Tit of prohibition to restrain an extra-

ditifn CO nraissioncr from investigating a charge ot a cr tn-

fnal natu« upon which an application for extradit|on 1

been mad^ is a proceeding arising out of a criminal c .

.

Re

ke; ;s Sis. ?3"r.s :.'.«;« ;«
(16 U.S.E. 424) referred to.
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Blaine t, Jamiuon, 41 Can. S.O.B. 2S. h. ^7.

An information waa laid before the police magirtrate of Appellmie
St. John, N.B., charging the Iiicense Commissioners with a 'nr^ditlioa.

violation of the Liquor License Act by the issue of more '^"''"ft i" »
licenses in Prince Ward than the Act authorized. The in- r'l'''J^°'
fiirmant and the Commissioners agreed to a special caie "

hcing stated for the opinion of the Supreme Court of New
Rnmswick on the construction of the Act and that court,
after hearing counsel for both parties, ordered that " the
Hoard of License Commis.'iioners for the City of S.nint John
be, and they are hereby, advised that the said Boiird of
License Commissioners can is.sue eleven tavern licenses for
Prince Ward in the said City of St. John and no more "
(.)8 N.B. Rep. 508). On appeal by the Commissioners to
the Supreme Court of Canada it was held that the pnweed-
inu's dill not orisinnte in a superior court, and were not
within the CNl^cptions mentioned in sec. 37 of the Supreme
Tdurt Act: that they were extra cursiim cunrr: and that the
nrder of the eou.t below was not a final .iudpment within the
moaning of s. .SB; the appeal, therefore, did not lie and
slinuld be qua.shed.

St. Eilaire T. Lambert, 42 Can. S.O.B. 264.

On an application for the cancellation of a liquor license
issued under the Liquor License Act of the Province ot
Alberta, a judge of the Supreme Court of Alberta, in Cham-
hers, granted an originating summons ordering all parties
concerned to attend before him, in Chambers, and, after
hoiiring the parties who appeared in answer to the summons,
rcliised the application. The full court reversed this order
and cancelled the license. On an appeal by the licensee to
the Supreme Court of Canada it was bed that the case came
viithin the principle decided in The Canadian Pacific Rhi.
r«. V. The Liltte Scmiiiarij of Ste. Therc.ie (16 Can. K.C.R.
6Uti), and consequently, the Supreme Court of Canada had
no jurisdiction to enterttin the appeal.

:t7. Except as hereinafter otherwise provided, an appeal

shall lie to the Snpreme Court from any final judgment of the

highest court of final resort now or hereafter established in any
province of Canada, whether such court is a court of appeal or

of original jurisdiction, where the action, suit, cause, matter or
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s, a:.

Apprll>»
•larli'liftio

ArininR in

Inferior

Court.

SLTHEUE COURT ACT.

othtr jndlcUl proc^tdlng hu not ori(lii«t«d In mperlof court,

in the following cu«:—

(a.) In tlu ProTlnc* of Qn«b«c If tht mattn In contronrsy

"
InTolTU tht QUMtion of or reUtti to any f«« of olllct, duly.

nnt, revenot, lun of monty payablt to Hia HajMty, or to any

tltlti to land! or ttnemanta. annual rtnta and othn mattan or

thing! whara rlghu in fntnra might be bonnd; or amonnU to ur

•xceeds the anm or value of two thoneand doUara;

(h.) In the ProTincee of Nova Scotia, New Bruniwlck, British

Columbia and Prince Edward bland, if the inm or value of tlie

matter in diipnta amonnta to two hundred and afty dollars or

npwardi. and in which the court of ant inetance posseaaeB con

current juriidictton with a superior court;

(c.) In the Provinces of Alberta and Sackatchewan by leave

of the Supreme Oourt of Canada or a judge thereof;

(d.) rrom any judgment on appeal in a case or proceeding

instituted in any court of probate in any province of Canada

other than the Province of Quebec, unless the matter in con-

troversy does not exceed ave hundred dollars;

(e.) In the Yukon Territory in the case of any judgment

upon appeal from the Oold Commissioner. 60-61 V., c. 16, s. 57:

—61 v., c. 37, BS. 2 and 3;—62 V., c. 37, s. 2;—54-56 V., c. 25.

s. 3;—66 v., c 29, s. 2;—2 £. VH., c. 36, a. 4.

The expression " except as hereicaiter otherwise iiro

vided " refers to the limitation placed upon appeals iu tlie

Provinces of Ontario, Quebec and the Yukon Territory In

sections 46, 48 and 49, infra.

Section 36 gives an appeal to the Supreme Court where

the judgment appealed from has three characteristics,

namely,

Ut. The judgment is final; 2nd. I is a judgment oj Ih,

highest court oj final resort; and 3rd. ^he action arose iii «

superior court.

This section deals with appeals lacking one of the three

characteristics, namely, that the action originate in a

superior court, and states the only cases in which an iiclioii
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.„ ... Appell.t,
'»• <•'• Jiiriidietioa.

n Ariiingioan
rreviouii to 54-55 V. e. 25 (Seot HOth imin - .i.

'"'•"o'
Province of Quehec ther,. was no appeal to ,ho SunJil'

' ''''"

Court except from the Court of Queent Ben.h n^T"

Major 7. City of Three Elver,, Oout. Dig. 71. nth Nov., 1882
Appeal from the Court of Queen's nonnli Ti.,„ d-

.0 by both parties, wl^ took nl Z^i^Z to"t 'jnr'sdiS//fW that an appeal will not lie to the Supreme Court of

rci^iu cruV'fr T t^"' ""'^'"'^ ^"J:i2:ntm i^in-un court for the Province of Quebec Ai,n».l,ua,l,ed w,th costs, the objection having bZ taken t^th^

Terrebono. v. Sifters of Providence, Oont. Dig. 72.
1886.

18th Hay,

The action was broURht in the Circuit Court District nf

IT^Z"' The*lf ""? ""''^' '"' taxerimpos'eTupon
re,u estate. The respondents moved to quash aoDeal fopw«nt of junsdiction, relying on section s' of the "^Supreme

n ^?nilT'^'"?*
^"^

"l^^™- ^\PP»"ants contended t"tin -Montreal and some other districts in the ProWnce ofQu.-bec such an action, in which future rights w"ul7 hi

nni^-ht m one district there would be no anneal whil ifbrouf-ht in another district there would be an anneal and>mm\ that, in this ease, the Circuit Court mnfth"

t>'zT:irf '"•
""f

" ''™ of trs;,7ir"co;rt:W'/, that the statute wa.s clear, and in no cnse would anarp™l he m an action which originated in a cTrcuit Court
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37.

gUPREMt COURT ACT.

Major V. CorporaUon nf Three Rivers (Cout. Dig. 71) fr,|

ApKllmti.
'"*''' M"tion Rrnntnl and appeal quaalird with coats. Tli.-

.iuri»lcition. »''j''';ti'>n to the jiiriadivtion »a» taken hy the rcapondcnts iii

AriKlnff in the t'aetum.

nn infuriur Ity virtun of the ahove amendment of 1891, there ia nr.n
Court. „n npppBi from the Circuit Court in the Province of Qii,),,,.

«ul)joct to the eonditiona and limitation* uhovo expreaxil
Ah to the meaning to be attached to the expreaaiona "

fi.'

of office," " title to landa," " future riuhta," etc., containr.l
in this sul)-N(>ction. rittr infra, p. 211, rt iffq.

37 (b).

I'revioua to 50-51 V. c. IB (1887), no appeal lay to th..

Supreme Court from the Provineen of New nnin»\\i I:.

Novn Si-otin. British Columhin and Prince Kdward IslnTi.l'

where the action nroae in an interior court. Hut by S,!ir^

dule A. to the above Act, the Supreme & Rxchoquer Cniirl»
Act una amended by the addition of the provisiona contaitnil
in this nul>-aection.

:n (c).

Prior to ,50.51 V. e. 16, Sche<lule A. (1887), no app.al
lay to the Supreme Court from an inferior court in tli.

North-West Territories.

Angus V. Calgary School Tmrtees. 16 Can. S.O.R. 716.

By an ordinance of the North-We.st Territories :iii

appeal lies from the decision of the Court of Revision i>.r

adjudicating upor assessments for school rates to the ilislriif

court of the school ilLstriet; on such appeal being brniiirht

the clerk of the court issues a summons, making the i.^ii-

payer plaintiff and the school trustees defendants, which
suimnons i.< returnable at the next sitting of the court Hlicn
[he appeal is heard. The district is now merged in tin-

Supreme Court of the Territories.

Held, that an appeal will not lie from the judgment nf

the Supreme Court affirming a decision of the Court nf
Revision in such case, as the proceedings do not originate
in a .superior eourt.

An appeal in sueli case will lie since the passing of "il

v., c. .)7, s. 5. which allows an appeal from the deeisiciii »S

the Supreme Court of the Territories, although the nmltor
may not have originated in a superior court.
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Uffntj ». Ltocola, 31 Cm. S.O.R 628

without hAvioR r.Sr.,1 in r,™,"'"" "'."'"'^'''« '<"• ("'in.

«tate,I by the tmiKi.trnto for t >, o'n.n ' "i"' ,* "''"« "'»»,"

Court of th,. N«rth.\\",t Torri L '^ "" "' "" «"Pr™/

\Vo»t T.Tritnri,., I».iri ,|,„, ....f' r"""
f ""'' "' the North-

tlic procftliir,. in anDeah frl„, .
'^ ' provi,l,.,| that

-he Cri„,i„./c ;ie 7:'',ri 'trr "",""•' r.'-"vi.h.d in

Hem un< or h. 37 ,. r„^ » 'i .
ranaila in Cham-

.««h.v him r.ferr"d to ho f, ll"" ^ ''?^"'^- «"'' "'" ""'ti™
the material flW that he n I, i"^'

" ","* '"•'"" ''-"• "PO"

^1 the Criminal cXnTofi '

T,",""'"
"'"•"i""! in ». 1024

L-ranted. an.I the oaT.I r" M ,„ f"". "''''"""nt. leave «a,
"" f-n present s;:io„":f The Pourt*

"'" '"' "'""•''"' "'

rin.eth V. Kyiey Hot.I Co., 43 Can. S.O.R. 646

-, .^0°CreZurtTf7,"::rT„ ITn™' T""'
"•^ " ^•"-

"Untion of a license unde-Vc .,-™ ",? "?.?''';";".""" '"> <">-
Onlinance," are judical n.^„r r"l\. '^'^""'' ''''•'n*

:;^
- ••'7 of the .. Cr'n'e '^:, rtAeT^Ts "

'itr'"""",'..'!?
»"'-. ™n'.equentl.v, the Supreme Com of C^n, ^ •" ^' "'
-li'tinn to entertain an annlicti \. i ,

^nnadn has juns-
llie .iudpment of he Sup'^mrr^i"'/'^,'" *° "^P^"' f™"

Where the decision, of^hl ^ ?'^i
'^""'''•'" ""''•^n.

>'"lKos of that ™rt «; e„ uallv'::]??.-
r",' •™""^- """"• """ 'f-

proper construction of a , a LVn?'' '" -f'"'™ »•" "' •"
"I'l it appears to be desirable in, h Cr '•" ""' I'™"'"''',
.tucstion ahould be finaHv™ettled if

'""''"" '/*""" «•»» the
l'""rt of Canada tre"e«Tse the di',''''?'''''

^"' *''^ *^"'"""''
til.' granting of speciaUrave ,„ '''*V*"'°

^'^''t'-'l in it for
of 8. 37 of the '^Supreme roo«'''^''';'..''"'Jr.""

^^' '"-ovi^ions

«™ted on the ground that the nl^^' 9"-<'"''r.l. J., dia-

innnded to he s„Zar. „nd ,w •'''T
'" ""'"*'<"' »<"^

the ease u-aa not one in^-hich sn5 ,'?
**"""' "••""n^-fnees,

!« granted. V',V/, tf,'L v /J "' ''IV' X" ''''''™l 'should

'•'. fWoirc V. Lamhrrt, 42 Can SP B okj " "•'•
• .

i-i van. B.ly.lt. 2h4, ,«,,pr(l, p. ]03

107

:i7.

i|'l>cll»l»

irimlicriiin.

n».iin( in

Interior
ilrl.

.J^Tj^iJI
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.lunsdictioii

;
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j
!in Inferior

j

( "ourt.

i

Sl'PREME COUBT ACT.

Calgary ft Edmonton Land Co. t. Atty. Cta. of Alborta. 46 Cm
8.O.E. 170.

The Chief Justice said—" This application was mail

before the Registrar as judge in Chambers, under the pn,-

visionj) of section 37 (c) of the " Supreme Court Act," lor

leave to appeal. The motion was enlarged by him into cdimi

The application arises in the following manner:—The

local statute of Alberta, chapter 11, of 1907, sections 90 . (

seq., provides that the secretary of every (listrict shall make

a return of the assessable lands and also of arrears of taxis

Section 92 authorizes a judge of the Supreme Court of

Alberta, in Chambers, on the application of tlie Attcrno-

General of the province, to appoint a time for the holding

of a court for the confirmation of the return ; and section li.i

provides that, any time after the expiration of a year, tin

Attome.v-Generpl may obtain an order from a judge, in

Chambers, directing that the title to the lands in arrears for

ta.xes be vested in the Crown. In the statutes of 1008.

chapter 7 (Alta.), it is provided that where jurisdiction is

given to a judge, as persona designata, he should be deemed

to have the jurisdiction of a judge of the court to whieh he

belongs, and that his orders shuld be enforced as other or.li-s

of the court. By the same Act an appeal is given to thi' full

court from his judgment, after leave has been obtained.

In the present ease the lands of the Calgary and Ediimn

ton Jiand Company were returned by the secretary of the

district as in arrears for taxes, and this return was confimieil

by the Chief Justice of Alberta, and, upon an appeal from

his order of confirmation, the appeal was dismissed ami his

order was affirmed by the unanimous judgment of the lull

court. The land company now apply for leave to iiii|ual

under section 37 (e) of the " Supreme Court Act," uhere

an appeal is taken by leave of the Supreme Court of rniiiida

or a judse thereof, although the case may not have oriiriri;ileii

in a court of superior jurisdiction.

Without expressing any opinion as to whether, in lln'

circumstances, it was necessarj- to move for leave, we lliink

it is a proper case in which to grant the motion, qunntiiii:

vateat, because of the magnitude of the interests invoUeil

The motion i.s granted without costs."

For the grounds upon which leave to appeal will he

granted vide infra, p. 275.
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:t7 (d).
s. :,7.

This sub-scetion was incorporated into tlie Supreni.. andApiSiTto
Exchequer Courts Aet by 52 \'. c. 37, and as the law stood i"""''"'*""

previous to the amendment it was lield in Ikamixh v A'aui- ^""'"K '"

hack, 3 Can. S.C.R. 704, that the Court of Wills and Pro-
i'" '°/"''"''

bate for the County of Lunenburg, N.S., was not a superior
""

court within the Supreme and Exchequer Courts Aet, and
that no appeal wouhl lie from that court to tbe Supreme
Court of Canada.

Since the amendment there have been appeals to the
Supreme Court in ca.sc.s oriBinatinj; in tbe Court of Pn)bate
in the Province of Nova Scotia. Lamhr v. Cleveland. 19
Can. S.C.R. 78; Brilish and h'nrcign Hililc Socirtii v Tunncr
37 Can. S.C.R. 100; Daly \. Srown, 3!) S.C.R. 122.

:n (e).

Hartley v. Matron, 32 Can. S.C.E. 575.

By an ordinance of the Governor-General lu Council
passed on the 18th -March, 1901, pursuant to section 8 of
the Yukon Territory Act, 61 V. c. 6, the Gold Commissioner
ha.s jurisdiction to hear and determine various disputes relat-
ing to mining claims, and an appeal is given from his judg-
ment to the Territorial Court. The same ordinance declares
that the judgment of the Territorial Court should be final
and conclusive.

Held, that previous to 2 Edw. VII. c. 35, expressly giving
an appeal to the Supreme Court from a judgment" of the
Territorial Court sitting in appeal from the Gold Commis-
sioners, the Supreme Court had .jurisdiction in such a ease
under 62-03 V. c. 11, am', that this jurisdiction could not be
tnken away by an ordinance which declares that tbe judg-
ment of tbe Territorial Court .should be final.

Klosdyke Oovenunent Concession v. McDonald. 38 Can. S.C.R. 79.

An hydraulic mining lease, granted in 1900, under the
Dominion fining Regubitions, for a location extending
along both banks of Hunker Creek, in tbe Yukon Territory,
included a point at whicb, in 1904, tbe plaintiff acquired the
riarht to divert a portion of the waters of the creek, subject
to then existing right.s, for working his placer mining claims
adjacent thereto.

ncld. that under a proper construction of the tenth
ilanse of the hydraulic mining regulations, water.? flowing
tlirough or past the location were subject to be dealt with

I]
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H :'.T under the regulations of August, 1898; that the hydraul,.— grant conferred no prior privileges or paramount ripani,,,

Appellate ^y^^^ „„„„ (he lessee, and that the grant to the plaintifT «i,s

.TurMirtio,,. J suhstantial user of the waters which was not 8ul..iert t,.

^"iSor the common law rights of riparian owners and entitled hn„.

?^urt hy all reasonable means necessary for the purpose of work,,,..

hfs placer claims, to divert the portion of the flow,ng waters

so acquired by him mthout interference on the part of „
lossec of the hydraulic privileges The judgment of tl,.

Territorial (^nirt affirming the decision of the Gold ( wa-

luissicmer was affirmed by the Supreme Court.

Other cases.

ProcceiUim ill ccrliornri eigaimt a com-iclion ?,,/ a jiisi:..

of the peace.

The Qaeen v. Nevi-s, Coot. Dig. 71.

A conviction by a .justice of the peace for selling
J,.,,,",,

contrary to the ''Canada Temperance Act 18'^.""'

papers connected therewith were brought before the Cmrt

of Queen's Bench for Manitoba by crrtioraru and a rul.. m.,

to ouash the conviction was made absolute. Helel. thai an

appeal would not lie, the cause not having arisen in a supenn,'

court of original jurisdiction. The question of costs w„.s r. •

served The Court siib9e<iuently determined that the respon-

dent should have the costs of appeal, although the ob.ieot.on

had been taken by the court.

Actio,, oi-iniiialiiig •" Co,i«l,j Court (Ontario).

Tucker t. ycnnB. 30 Can. S.C.R. 185.

nclil that an action begun in a county court in Ontario

and remov.'d, under the provisions of the .Tudieaturc Act mto

the High Court, was not appealable to the Supreme ( o„rt

as the action had not originated in a superior court.

Artinii orioinatiiig '" "'' Recoriler's Court.

Montreal Street Ely. Co. T. City of Montreal, 41 Can. SCR. 4-,

fnder the provisions of the irontreal City Cliarter. 1.2

Viet c 58 s 481 (Que. .. an action was brought by the .'itj

in the'Reconler's Court to recover taxes on an assessm.nt

of th.. eo,„i,any-s propertv in the city. Judgmert w,,« ,v-

covered '•,r $39,601.80. and an appeal to the Superior ( eiiit.
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^tI?^
in review-, under the provisions of the Qucliee statute,

j.7
V. c. 49 as amemlert by 2 Edw. VII. c 42, was dismissed!On an application hy the company to affirm the jurisdiction

of the Suprenie Coiirt of Canada to hear an appeal from the
judfrment of the Court of Review, it was held that theSupenor Court, when exercising its special appellate juris-
diction in reviewing this cas,p. was not a court of last resort
created under provincial Icffislation to adjudicate concerning
the assessment of property for proWncial or municipal pur-

liTnon'r>
"'%'"/„'"''"» »f ^' « "f the Supreme Court Act,

..'.'•."'' '' '^"' '>n<l- eonsequentlv, there conlil be no
junsdiction to entertain the appeal.

38. Except as hereinafter otherwise provided, an appeal shall
lie to the Supreme Court from the judgment, whether final or not,
of the highest court of final resort now or hereafter estabUshed
in any province of Canada, whether such court is a court of appeal
or of original jurisdiction, where the court of original jurisdiction
is a superior court, in the following cases:

(a.) Upon any motion to enter a verdict or nonsuit upon a
point reserved at the trial;

().) Upon any motion for a new trial;

(c.) In any action, Euit, cause, matter or other judicial pro-
ceeding originally instituted in any superior court of equity in
any province of Canada other than the Province of Quebec, and
from any judgment in any action, suit, cause, matter or judicial
proceeding, in the nature of a suit or proceeding in equity, origir-
»Ily instituted in any superior court in an- province of Can^Ha
other than the Province of Quebec. E.S

, c, 135 s 21—51-55 V
! 25. a. 2.

.
. .,

Ill

W. .'IS.

Appelljife

.Iiirisdii'tiM

llitcrfdcii-

lory

.ruddiierils

The expression "except as hereinafter otherwise pro-
nil.<I refers to the limination placed upon appeals in theProvinces of Ontario, Quebec and the Yukon Territory by

I

stttmns 4b, 48 and 49, infra. ^ ^
Section 36 gives an appeal to the Supreme Court where

I llie judgment appealed from has three characteristic^

I fT^/'r'-,^'"-'
•'"dgment is fiml; 2nd. It is a judgment

I of t!,e h,ah,.f court of final report; and ;ird. The acL^r^e
n a uipcnor court.

i
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.s. .'IS.

Ajipelliiie

.lllrisdictioii

I iiU'rIofii-

fury

•lll<l>f1IUMlt9.

The cases provided for in section 37 differed from thosi

in 36 in that the court nf original jurisdiction was an infer
ior court. In tlie cases providc^l for hy tliis section, tlie <Ii^

tinction between them and the ca.ses provided for by section

36 is tliat the .judgment is not final, but interlocutory.

:{8 (a).

Trustees St. John Y.M.C.A. v. Hutchinson 21th Feb., 1880 (Cou:
Dig. 998).

A rule for nonsuit pursuant to leave reserved at trial

was made alisolute on tlie ftmund tliat damages and injury
must concnr to afford a right cif action, and the evidim
shewed only an ordinarj- and legitimate usi! of the defenil
ants' own land, which did not constitute an injury, ani
tlierefore they were not liable. 77(7(7. affirming the juiit;

ment appealed from (2 Pugs. & Bur. ri23). thtit the deelani-
tion did not cover the appellant's case, and therefore tli.

nonsuit was correct.

Levy V. Halifax & Cape Breton Ry. & Coal Co.. 24th Teh., IS si;

(Cent. Dig. 998).

On the trial plaintilf was nonsuited, and on argument <
\

a rule to set nonsuit aside, and for a new trial, it was nui
tended that the nonsuit was voluntarj'. The minutes of tlir

trial .judge merely stated that a nonsuit was moved for, that

the plaintilT's counsel replied, and that judgment of nonsuit
was entered, and the jiulge himself said that he believed tdc

undcrstjinding to he tluit a rule \v:is to Itc grunt d. 'I'':.

Supreme Court of .,'ova Scotia held the jmlgment of nonsuit

to he vohmtary. and discharged the nde. On appe,'>l tli

Supreii"> Court 77cM. that as there was a douht as to wliat

took i.hice at the trial, the parties were entitled to the benn!;i

of that doubt, and the rule to set a.side the nonsuit must In

made absolute.

Archibald v. McLaren, 21 Can. S.C E. 688.

The action was tried three times, each trial resulting iri

a nonsuit, which was .set aside and a new trial ordercti.

From the judgment ordering the third new trial A. appeali-i,

and the judges being equally divided, the order stood, tin

this last trial it was shewn that A. had requested the inspcr.

tor for the division in which M.'s house was situate to in(]iiir'

about it, and that, alter the information, the inspector ra-

ported that there were fre(]nent rows in the house, but h^-
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thought tliere was notliing in the charge. The trial judge
held that want of reasonable and probalile cause was not
shewn and withdrew the case from the .iur>-. The Divisionnl
Court held that he should have asked the jury to find on the
fact of A.'s belief in the statement on which he acted in
bnnRinjt the charge, llrhl, Tiischercnii, .!.. dissentinB. that
A. was .justified in aetins on the statement, and, the facts
not being in dispute, there was nothing to leave to the jury
and the trial judge rightly held that no want of reasonable
and probable cau.se had been shewn. Listrr v. Perniman.
TaR. 4 nil. .'521, followed; Aliratli v. Xoitli Enslrni Rli/. Co..
11 App. Cas. 247, considered.

Andreas v. Canadian PaciSc Ely. Co., 37 Can. S.C.R. 1.

This action was bniught nmlcp Lord Cam|)bell's Act by
the administratrix of Nicholas Andreas, and a( tlie close of
the plaintiff's case counsel for defendants moved for a non-
suit, which was refused. The ca.se went to the jurv, and
liefore the entry of judgment upon their findings', counsel
;igain moved for a nnnsuif, but tlic trial judge enten'd judg-
ment for tlie plaintiff upon the verdict of the jurv. From
this judgment an appeal was taken to the fnU'Court, where
tlie Chief Justice was of the opinion that upon the answers
to the questions of the jury the trial judge should have
entered judgment for the defendants, the majority or the
Court set aside the judgment below and ordereil a new trial.
Plaintiff thereupon appealed to the Supreme Court and the
respondents, by cross appeal, asked for a nonsuit and judg-
ment for the defendants. Rrld. that the cros.s-appeal should
he allowed and the action dismissed with costs.

C P. H- V. Wood, May 16, 1911 (unreported).

This was a negligence action claiming $25,000 damages.
The defence was contributory negligence or negligence of
a fellow servant, and vole its. A motion for nonsuit was made
at the close of the plaintiff's case, which was resen-ed.

At the close of the case the following took place

:

.Mr. Justice Perdue: As 1 reserve' the wliolo question of
a non-suit till the end of the case, so as to see what evidence
would be adduced in the progress of the defence. 1 can. at all
events, look at the evidence offered by the defendants tor this
purpose to ascertain whether this question should be submitted
to the Jury. In view of the evidence that the defence haa
lirought as to the ringing of the bell and the sounding of the
iHilstle. I think I may look at the evidence of the defence

n.'!

.\|.|H.|la

.lliria.li.-

Iiitcrlc...

ton-

.h,;i„„i,.



114 til'PKEME COI'RT ACT.

8. 38. for that purpose, and where I find the plaintiff's evidence.
either eBtabliahing that the whistle was sounded, or simply

Appellate going to the extent of showing that the witnesses did nol hear
.liiriBdiftiuii. rhe sound. I find the clearest possible evidence, the evidence
liit^'riocii- of two persons, and the enRlneer and the foreman corroborate*!
tory by the evidence of the conductor and the baggageman, that
.Ju(i((iiiciits. the whistle was blown and the bell was sounded before conitiic

to McPhillips Street, and Ihe bell was kept ringing until tlu
plaintiff was struck.

Now. if I were to submit this case to the Jury, theri- is,

upon that evidence, only one conclusion, it appears to me h:

which the jury could j)roperly come, and that is to find in

favour of the defendants.
I think, therefore, that I should withdraw ihia case from

tlie jury and should enter a non-suft, with Inavo, of coiitsm
and the i)laintiff can have the usual time in which to mo\.
against my judgmenl.

Tho plaintiff moved for a now trial on thp pround-^.
amonprst others, that the ^\u\pe had no authority (1) to enter
a nonsuit njrainst the wishes of plaintiff's counsel; (2) nn
power to direct the jury to make a findinc in favour of tli-

defendants \nthout having first suhmitted the evidenee t

them; i'.i) no power to direet a judgment to be entered f^r

the defendants without having findings of the jury.
The Court of Appeal granted a new trial on the ground

th;it there was evidence which ought to have been subniittci!

to the jury, saying: " It is clear on the authorities thnt u'

either of the defences of contributorv negligence or voh i<i'

noti fit is to be estAblisheil, it must be established by tli<

defence satisfactorily to the jury who ' are the tribunal
entrusted by law with the determination of issues of fact,'

"

eitinff Toronto li'if. Co. v. Tlic King (1008). A.C. 2t)0.

The judgment of the Court of Appeal wa.s reversed b;

1h<> Snpreirie Court. Idington and Duff. JJ.. diss., ami ili

trial judgment restored.

iTr. Justice Anglin, with whom Mr. Justice Davies con
curred. said:

"As a matter of Iria! practice, where, after motion for mwi
suit, evidence for the defence has been head, it is, as a Ren- id
rule, desirable that findings of the jury should be tEiK.-^

subject to a reservation of the defendant's motion. But i' ;-

(juite within the power of the trial judge at any subseqiKTi'
stage of the proceedings to withdraw the case from tlie jiKv
upon the reserved motion for a non-suit, or to direct a venii '

for the defendant. Where either of these courses has ln't n

taken, to support the judgment of dismissal the defendant
must satisfy the appellate court that there was no reaaonaM"
evidence of negligence, for which the should be held reapoii-

Bible, to submit to the Jury."
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38 (b). N, M.^

Judgment on motion for a netv trial is interlocutory and not ^i'\»'"<^'''

final.
.Iiim<lkli..n.

liitiTloeu-

Lambkin v. Sonth Eastern Rly. Co., 12th Dec, 1877. 21 L.O.J. '<"'>'

326; 22 L.O.J. 21.
.iiulKinpnts.

The vpnlict of a spfcial .iury awarded the plaintiff $7,000

damages for injuries sustained in a railway aecident. and
.iud(?ment was rendered ai^ainst the defendants by the

Superior Court, Montreal, in aceordanee with the verdiet.

This .iudffment being reversed and a new trial ordered by the
Queen's Bench in appeal, the plaintiff moved for leave to

appeal to the Judicial Committee of the Privy Council. The
r-ourt re.ject?d the application on the ground that the judg-
ment being interlocutory was not susceptible of appeal.

The Judicial Committee of the Privy Council considered
that though this was an interlocutory judgment, it was of
such ji nature that an appeal should be allowed, and. in the
i>xercise of their discretion, granted leave to appeal.

The original Supreme & Exchequer Courts Act, 38 V.
c. 11, ss. 20 and 22, provided as follows:

"20. An appeal shall lie from the Judgment upon any
motion for a new trial upon the ground that the Judge has
not ruled according to law.

"22. When the application for a new trial is upon a matter
of discretion only, as on the ground that the verdict Is against
the weight of evidence or otherwise, no appeal to the Supreme
Court shall be allowed."

I'pon this state of the

rendered.

lair the folloifinrj judffment^ were

Boak T. Merchants Mapine Ins. Co., 1 Can. S.C.R. 110.

In this case the verdiet for the plaintiff was moved
against and a new trial granted. .\n appeal to the Supreme
tjourt was quashed, the Court holding that the verdiet was
set aside as against the weight of evidence, and not upon the

yround that the judge had not ruled according to law, and
that the application for a new trial to the court below being
upon a matter of discretion only under section 22, no appeal
lay to the Supreme Court.

Moore v. Connecticnt Matnal, 6 Can. S.C.B. 634. (1879).

This was an action upon a policy of life insurance and a
iirdict entered by the trial judge upon the findings of the

m
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jUTy: A rule iiiai to set Bsiilo tlio verdict for the plaintiir
and to enter n nonsuit or veniiet for the defendant was mud,-

,
absolute. On appeal to the Court of Appeal for Ontarii.
the eourt being cquall.v divided, the appeal was dismissedOn appeal to the Supreme Court of Canada, Helil. that tli..
court below miRlit have ordereil a new trial upon the (troun,!
that the flndind of the jurj- upon the questions submitt. ,1
to them was against the weiitlit of evidence, but the.v exer-
eised their disc retion in declining to act or in not acting on
this ground; and therefore no appeal to the Supreme Court
of Canada would lie. Upon ar.peal to the Judicial Com-
mittee of the Privy Council it was held that section .'IS i r
the Supn-me & Exchequer Courts Act (now section ',[)

confers upon the Supreme Court power to give any .iud.'
ment which the court lielow might or ought tx) have" given
The Court then proceedctl to say:

—

" Their Lordships have to consider whether this jiowi r
conferred by those two sections, is taken awav by the 2'iiil
section, or, in other words, whether the 22nd section applies
to a case of this kind. It is true that an application wa.
iiiado to the court helow for a new trial, but not only for inew tnali it was also an application, and tliis was tlie mnin
point oi the application to enter a verdict for the defendants
The Court of Queen's Bench were of opinion that the defend
ant.s were entitled in point of law to have a verdict entered
for them, and did not apply their minds to the question of
the granting or withholding of a new trial, nor did tlicx
exercise their discretion upon that subject. No appeal is
brought in this case against the exercise or iion-exereise i.l

f le discretion of the inferior court. It seems to their Lord-
ships that section 22 applies only where an appeal is bronght
from a judgment of the eourt below in which they have
exercised a discretion; and that as no such judgment was
given, and no appeal on that subject has been brought in tli.'

present case, the power of the court was the same as if n >

application had originally been made for a new trial, and
that the Supreme Court could have ordered a new trial on
the ground of the verdict being against evidence, if the
Court of Queen's Bench ought to have done so. However,
this question eea.ses to be of any general importance, an Act
recently passed enabling the Court to exercise this very
power.

'

'

In 1880 the Supreme Court Act was a -ended and section
22 repealed, and the following substituted therefor fseetioii

52, infra) :—
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-.l'm..m":r^ad::i!:"'"' ""- *'"" "'- •'•« "-«--«

.Vfii' /riffl/ geiiifrally.

DoniTlUi T. Cameron, Oont. Dij. 122 (1880)

M »n8 /icfrt, that the ooiirt hclow Imv ng prncrnhd «« ,v.llon the ffround that the vcniict Ha<i amHnlt tl, )
ance of the ovidraoe as on thTl«„ .^

' f'^'^P""'''''--

wtion "^ „f .V' a J,
"^ "" """ "Pp™! oamo within

JoDM T. De Wolff, Cont. Dig. 995 (1884)

-2^^:c^j;-;.-rt:r-j-';r'''f„ri^^];
Lr„s;;itt:!;re."^'™'"'"^ ^•'""'" ••^ -'-^ •""

C. p. R. 7. LawBon, Oont. Dig. 74 (1886)

Earek. WooU.n Mill. y. Mo«, 11 Can. S.O.R. 91 (1885)

»..i..,t of ovi.onc^rCret*,^:u;t'-;t,rn„riS:^. *-^

17
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Howard t. Luiculiln. 11 0*n. 8.O.B. 93.

The Siipremp Cdurt i)f Ncivn Srotin havine not anidc a

vi>nli4't in t'liviiur of plaintilT ntiil orilcreil n new trial on

the ground that tlic plaintItT had an insuralilc intfrcst iu

pn)pprty covrrt'd li.v a policy of in^iirance, which was tli>

only course open as under the I'rnctice in Nova Seotia a

verdict for defendant could not In- entereil. The Suprciii-

Court heard the appeal. Iiuldini; the casi' was distinuuisliahl''

fpf)ni the preeedinfj one.

Cuuls V. Biurna. 14 Can. S.O.R. 256.

//(/(/, the .jury luivin'.' found on a qnestion of fact an '

their verdict havinu' heen anirined liy the Supreme Court n

New Itninswiek. ih>- Supreiiie Court would not interf'-i

with the finding.

O'SnlliTan v. Lake. 16 Can. S.O.R. 636.

field, that the .iiidjjnicnt of the Court of Appeal did n.

proceed upon the groiind that the trial judKO had not ruld
aecordinj; to law as provided in section 20 of the Act an<i

no appeal would lie to the Supreme Court.

Halifax Street Rly. Co. v. Joyce, 17 Can. S.O.R. 709.

//(/(/, that section iJ-t ((/^ of R.S.C. e. I;!."), now secti.,n

'M (M. allowin;,' app<'als to the Supreme Court " from tl:

judgment on a motion for a new trial upon the ground that

the judce has not ruled aeeording to law," applies to .iui\

eases only.

Scott 7. The Bank of New Brnnswick. 21 Can. S.C.R. 30.

Appeal from a decision of the Supreme Court of NH\
Hrunswiek setting aside a verdict for the plaintiff and order

in}; a new trial.

The action was brought to recover from the Hank of Xch
Hrunswiek the amount of a special deposit by the plaintilT,

and the tlefence was that such amount had been already paid

to an a^'ent of the plaintiff who had endorsed plaintilTV

name upon and given up the deposit receipt. As against

this defence it was contended that no such authority was

given to the agent and that plaintiff's name had been forseil

on the receipt. The .iury found the facts in favour of thi<

contention, and plaintiff obtained a verdict which was set

a.side by the full Court and a new trial ordered. Plaintiff

sought to appeal.
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Till' Cniirt lii'ld tlml ii ni'W trial linviiiK lii'oii (inliTiil In ^

try cprtnin ini™tinnn (if fiict in tli(> rniu; such onl.T shouUl
not lio intcrfcrcil with hy ni appi'lliitc court,

j,

C. P. R. T. Cobban, 2i Can. S.O.K, 132. i,'

This nclion hih liniiiKlit on fur triiil lirfon^ Mv. .Iiistiix
''"'"' '"

direct nnil n .iury. The only r|iiostion li'ft to tlii> .jurv was
iliiit of noL'liui'ncc' upon whi.'li thoy failoil to iiiireo. tli.-

Ii'iirncci ,in(l!.'i' stntinR that if thirr wcro any nthir (|iiestions

10 he ilocidi'il III' would ilec-idi' tlicin liimsolf. Thori< was n
u'cneral undcrstandinR hcforc the .iur\- rcturri(\d thi'ir verdict
that othor qumtions in the i-aso would hi' arL'uod hot'ori' thr
irini .jucleo at a suhsi'niicnt tiuio. Diirinif thi' trial I'onnsol
l(ir tlio (Ii-fondiints made n motion for a nonsuit whirh was
informally disi:ussi'd. \ii furtl r iirirumirif tool; iilano

lii'forc thi' trial .iudm- and tho di'l'.tidants moved hofoic the
Divisional f'ourt hy way of appeal from Mr. Jnstii-o Stroi't'«
li.'i'ision rofusine a nonsuit, and for .nn ordor that the action
lie dismi.ssMl on the irrnuncN piincipidly that thorc was ik>

rvideniv of ni'L'liffcnoe and that the rojief ph'aih'd was of
ilsolf a compli'to har to tho action. Ilcforc thi' hcarin'' of
ilic appeal the plcadin'js were amended 'ly an order oiade
in rhaniliers. The Divisional Tourt ordered the action ilis-

iiiisscd upon the sole t'round that there was no evidence of
iiecrliffcnee lo pro to the .jury. I'pnn appeal to the Court of
Appeal it was lii'ld that Ihc Divisional Tourt went too far
,11 ilisposin!; of the cnsi' as they did hcfore the issues had liecn
I'asscd upon anil cimsidcrcd hy the tri.d .iiulpe or the .iurj-.

Upon appeal to the Supreme f'ourt, Itihl. that the ease
liad never luen tri.d and that the i.*ues of fact had never
liccn pa.s,sed upon either hy the .jury or the .judiic and tTiat

llie appeal should he dismisaed.
riclil, further, that the ,iuiltrmi'nt appealed from was not

a tinal ,iuil|.'nient and it was qiiestinnahle whether an ajipeal
l:iy to the Supreme Court on the facts of the ea.se from the
iud^nent of the Court of Appeal.

By r)4-.Vi V. e 2"). .s. 2 (Sept.. 1891). the grounds upon
uiiieh an appeal would lii' upon a motion for a new trial
ucrc ehansejl, and the expression " upon the ground that
the .iudpe has not ruled aecordinc to law." in old section 22,
'iipra, and at that time heincr 24 (d) of R.S. c. 13.'), was
'iiminated, and from that Hate the statute with respect to
motions for a new trial has remained as now appears in the
text 38 (6).
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f. :i". Hmh t. B*tn( John Ktllwtj, 30 Ou. B.O.R. 21B.—
In IhiH cimi' iilaintilT ronniTi'd a vonlict for 2b,CHMi

'fi'i'r'ili!l'i>i'i„n
<lnniiiKf» nnil nppcalwl to flii- Siipri'mc Tourt from an onl.

.

'iiit.'ri™.i
' of lli« Siipn-mu Court <>f Ni'w HriinBwick (trnntiiiK a ni>v

lorv trial. TliiH Court (li»mi«»r'il tho appi'al. tmt limited the n. u

Jui'l«menu. tpi„| j„ )|„, nswtiiiment of dnmauo. the finding a« to lial)ililv

of dcfcnduntK not to be interferi'il witli.

OrMD V. Mllltr. 33 Can. S.O.R. 193.

Ildil, tliftt n» the ilefendiint hart asked for a new triiil

only, in the i^oiirt helow. the Snpnme Court eould not unci, i

the N'ova Scotia Ai't order judirtnent to he entered for liim

in the aetion. hut eould only direct that a new trial lie Im I

between the parties.

Matnal S«»rTe t. Dillon. 34 Can. S.O.R. Ul.

Ilrhl. that the defendant liavinR askeil for a nonsnit, iin.l

in the alternative for a new trial, and the new trial haviic

I u u'nint.'d by the Court of Appeal, no appeal would lie t .

the .lefendiint from that .iudament to the Supreme Court

T«miiik»mlii« ft Northern Ontario RIy. OommiMlon T. WaUara

37 Can. S.O.R. 696.

Appeal from the decision of the Court of Appeal lor

Ontario (12 Ont. L.R. 12fi). reverninR the .iudjtment at tli.

trial and crantinR a new trial.

The action was for the price of ties supplied by tli.

plaintilT under a contract providinK for payment on the i. r

tifieate of the chief ensinecr in charRe of construction ><

defendants' railway. The enirineer refused to certify tor th.

ties not paid for on the ground that new coinmission.i^

appointed had ob.ie<'tcd to the quality and ordered anoth,,

inspection. At the trial plaintiff was nonsuited, the judf.

holdinit that there was no coercion of the enKineer. and 111.

want of the eertiticate was a bar to the aetion. A new trial

was ordered bv the Court of Appeal on the (tround that then

was some evidence of coercion for the .jury. The defendant^

appealed.

The Chief Justice pronounced .iudRmcnt for the court a^

follows
—" Without expressing any opinion on the merits,

and especially without adopting the reasons of the Court oi

\pncal we are of opinion that this appeal from a judgment

irrantinp a new trial, shouhl be dismiaaed, and said judgnii nt

confirmed, with costs."
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OorponUon of Dtlta t. WlUon. Mtrch, 1B05. h :t>t.

Thin WHH nil nation hmiulit hy tht- ii|>[M-llaiit ii^ninsl tli*>
\,,,7miii«>

n-N|)on(li-iit I'lir ipvitiIih- taxiM iitiilfr tlio .Municipi.l Onupieii tiuivlutioi

Art of Mritinh roluin) in. The n«|inn(l(>nt ilifi>nilr<l nn the liihriiKii

L'naiiul \hnt thi' liv-lauN wen- iiivntii), ;i»il thi- nw*i'(*>iirn'ntH '"^y

iiimiithori/ril nml illcjfnl, iiml n]m rounU'rcliiimiMl for ilnm
''"'**'""'""'

;itfi's for in.jnrirs hy rniHitn nl' tin* rn'trliif^'iit cMiiHtnn-tidn.

"pt'ratinn Jiiid nmintoniim't' of tlip works constnH'tfil iiihIit

tilt' hylnw, nnil for nn injiini'tion.

Th<' trinl juiU'c (liNitiivsrd both tin- fljiim and louiitf-r-

ilaim. The plaintitT app<'nlt'il to tin- full fNmrt. his nntii'o

>'\' flpponl n^ndintr, omitting tinntM-wsnry words, as follows;

Take notiro that the court will lie inovod Ity counsel on

lictinlf of till' ptaintilT that to ntncli of tho .iiidvrin''nt of tin-

trial .jndtfn n-* disinissos the action of the plaintifV may tio

ivvorspd on the foUowinp nmonjrst other irronnds " ('scttina

Milt thp grounds).

The Uovis^'d Stntntrs of Hritisb f'oliimliin. <•. r)fi. ^. 71'..

sut>-B. 3, provides ns follows: " Rvcry appeal from a tinnl

indcment, order op decree, slinll be deemed to include a

itKttion for a new trial unli^is tbe notice of appeal expressly

^f;itos otherwise.'*

The full Court of British rolutiihia ordered n new triid,

nnd the plaintiff thereupon appealed to the Supreme Court
nf Canada. When the ease ennie- on for hearinc iMmnrM*! for

the respondent moved to ounsh for want of iurisdietion, find

f<illowine the decision in Mufiinl J^n^rrrr v, DiJfmi. the nppcnl

v!is (plashed aecordint'ly (stipra, p. 120V

Central Vermont t. Franchere, 35 O&n. S.O.R. 68.

in thin case the Supreme Court hein^ dismttisficd with

tlu' vertiift only as refjards tlie amount of damajres awarded.

"Iireete<l a new trial to assess dama^^es only unless the plain-

titV (respondent) eonsented ti> have his damages reduced to

rlic nmount fixed by the Court.

Bustin V. Thome. 37 Can. S.O.R. 632.

In this case a motion was made to the Supreme Court of

Ni'W Brunswick for a new trial. The court was equally

'livided, and the order made was " The rule {for a new
triMJ) drops and the verdict entered for the plaintiff on the

trijil stands."

Cpon appeal to the Supremo Court of Canada the respon-

lii nl movetl to quasb for want of jurisdiction on the ground
thiit there was no final judgment of the court below, but the
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iiinjoritv al the Court held that it had jurisdiction as. if 11i,

iudgme'nt was not final, it was a judgment upon a nKili.n

foi- a new trial within the meaning of .section 24 (d), iiuu

' section 38 (6).

Temiacouata Rly. Co. . Clair, 38 Can. S.O.R. 230.

Appeal from the judfrment of the Supreme Court of X.a

Brunswick (1 East. L.R. 5241, rofusine to set aside a vcnliri

for Ww plninliff and enter a nonsuit or make an order fur ;i

new trial.

The action was for trespass by the radway company in

constructinu' and opcralinsr their railway across lands in lli.

Parish of St. Hilaire in the County of Jtadawaska, Nil,

without takimr proceedings for its expropriation and makin,'

coni])ensation for the land taken liy the company for tli' ii'

line of railwav. The company denied the plaintiff's liil"

and also (ontc'ndcd that, even if he was in possession of Hi-

land in uuc-tion at th.^ time of their entrv- and the conslni •-

tion of the railway thereon, ho had acf|uiesced and stood l.\

without oh.icctinK for fifteen years liefore action, and tlint

he could not. at so late a date, lirinsr an action for trespa.--.« "r

claim daniaL'i's.

I'pon the answers of the jury to questions put to them ;it

the trial, Mr. Justice Landry entered jndcrment in favour or

the plaintiff and prave him damases assessed at the rate -f

ten dollars per annum for the six years preceding the institu-

tion of the action.

Bv the jiidgmcnt appealed from the Supreme Cmirt .'i

New Brunswick, in hnnr. refuserl to set the verdict aside r.nl

enter a judimient of nonsuit or to order a new trial. In

the Supreme Cotirt the iudement appealed from was r,-

versed on the ground that the finding of the .iury was not en.

which reascuiahlc men could fairly have i-ome to under tin'

evidence.

Ainslie Mining & Ely. Co. v. McDougaU, 40 Can. SCR. 270.

The Court followed Mutual Rcsrn-c v. Dillon, siipr,: ]

IL'd. and as no notice to quash had lieen given, the appeal v.i^

c|Uaslieil without ccstn.

Grand Trunk Ely. Co. v. GUchrist, Oct. 6tli, 1909.

In this ca.se the order for new trial was made liv llu'

nivisional Court instead of by the Court of Appeal as in \hr

above ease, and counsel for appellant attempted to distinguish

it on that ground, but the appeal was quashed.



St'PREME roL'RT ACT.
123

Dnmphy v. Martinaaa, 42 Can. S.O.E. 224 , .,

,l..sm,.,sed luT action, upon the findings of tl.o jury at the

After hcarinff «,unsel on behalf of tlie parties thesupreme Court of Canada allowed ,he np,,eal\vm, cost, in

eneh and ordered a new trial, the eosts of the first trial inthe Super,or Court, Distriet of Montreal, to ahide the result

Canadian PaciSc Railway Co. v. Lloyd-Brown. Not reported

m have l^LI-Vl""" '"' '''"">*!<•' which the plaintiff elalmed

,Li„,fir " "'"" '" "lotton. At the dose nt the

It ,„ .h'", " '"°"'"" "" '""'-"'" "•»« refused The rase

lire givei:-^"''' "" ""= '"""^''"^ "'"'^"''"^ and aa™
.0 anyon^jVl Z'"''

""'^'""'"^ "'' ^'-^'l™' '"Ithout blame
"2. If hiame attaches:

l.oth?'"A."company''
"""' ""^ """""" "' "'= ""—

^^ -

•.ccl'dem'^^A'"r„^iH'"7'"''K''
"""" " """SS occasioned the

0. ..™Vraln wwre"Tvin.'"'"'^ "" '"- "° ^'^"^ '» »" "=^'"

1 n^„" ""J
plaintiff should recover damafres. how raurh'

.".IUedr%'2':S«'o'^^r',^.e's^-'."»°-
^-"^ ^-^ «"^^ "- nlM'n,',-,

Judgment was entered for $2 000

ti,eir''r./=fn™'',*""
"PP^,"'"'' t" the Court of Appeal, and Inuelr reasons for appeal simply asked that the iudsment In.nour of the plaintiff be reversed, and a judsnent entered

'r„^l°f
."'="",',"'', ""''"' ^"e Court of Appeal refjed thelotendants application to set aside the verdict and enter

i'JI^^lrr.V'?'.,""'
"'"'"''«'>•» but granted a new trlalon thecmund that the verdict was against the weight of evidence

:sUTo°^Qu"es.,onT,b?" ""' '^'^ -='^ ^"™-'"' "^
'^"''

«/grTnTd"b*°.h?™l's?;ar"';!ro'l^d".'"
"" '"-"'"^ ^°''''

"I think It Is open to the defendant to contend In theresent case that the only flndlng of the Jury upch which thewTdlct can be sustained, viz.. No. 3. In which the jury inanswer to the question. What blameworthy thing occasioned
the accident? answered 'Conductor: because he had no right
I- luit them off the train while moving.' Is a statement of lawrai-.er than of fact, and therefore cannot stand; if this question
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anil answtr In favour or the defendant are ellmlnateii. Ilw-

would be nothing to prevent thl« Court giving Judgment n
favour of the defendant It satlBBed that It has all the materiil

before It necessary to finally determine the nuestlon la dlspii!

I therefore grant the motion to afflrm the Jurisdiction, costs t-.

be costs In the cause."

The <ase was heard on the merits, and the appeal dlsmlfir^f-^i

wltu losts. In his reasons for Judgment the Chief Jusf.

said;

•m the Toronto Rly. Co. v. .McKay (Ir.fra. p. 199), wlii. i

on the focts is not distinguishable from the present case, «

held that where the court below, upon a motion to set aside t .

verdict and judgment and dismiss, the action, had suo in. .11

rranted a new trial because the answers of the jury were uii-:i'

isfictory. this was an exercise of judicial discretion within s. I

of the Supreme Court Act and from whicli there is no appi-:0

Sir IjOuIs Davies. who dissented, said:

"The Jury having declined to And the company guiliy nt

any spedllc negligence which would make them liable for i]w

plaintirs injuries, and in fact having really by their flndiii-s

exonerated them from such negligence, and the Courl of

Appeal not having granted the new trial in the exercise ef

their discretion, I think the appeal shouln be allowed win.

costs and Judgment entered for the defendant."

The other members of the Court thought the appeal slinii .1

be dismissed beccnse Ihey were salisBed with the correctie ss

of the judgment of the Court of Api>eal.

Anglin J exhaustively discussed the grounds upon v.ii.,i

llie Supreme Court should reverse a Judgment of the Courl
,

f

Appeal ordering a new trial; he there says:
. . , ,

"But should the Court of Appeal have directed Judgn • ri

for the defendants under Rule No. 817? And that ce.ir.

having refused to exercise this power, should we tlow do ..^o

"In Panuin v. Beauclerk (190(1) A. C. 148, Lord Lorebiini

""
'^Obvlouslv a Court of Appeal is not at liberty to u>.v.<

(he province of a jury. Yet if the evidence be such tliat on,.

one conclusion can properly be drawn, 1 agree that the 1
...i

may enter judgment. The distinction between cases v. ii.

there 4b no evidenc and those where there is some evi.l .

Ihough not enough to be properly acted upon b.v a jui.v,

tine distinction and the power is not unattended by danger

"HIS Lordship was here speaking of the power conlerre.l 1.

the English Order LVlll., r. '.. which differs iiiaterial.y 1..;

(be Ontario Rule No. Si 7. The Kngllsh Rule permi .. ;.

court of Appeal to 'draw inferences of fact, w hi, .

Ontario Rule, which is In terms ''"'""t, " "''.

;
;;'.

Order XL., r. 10 (IS83), restricts the Court lo dr,iv> .

•inferences of fact not inconsistent with the flndlnga of t..

'""''^•Where the evidence as to the facts Is nor connictiiig :..

a court having such powers as the f:ngllsh Order LVlir. r

confers is merelv asked to draw Inferences from admit td

conclusively proven tacts, it may undoubtedly a. t upon
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rule. But it niay not then draw inferences inconsiBtent witli H, 38.

lindlngs of tlie Jury whicli liave not been set aside. Ogilvie v.

West Australian M. & A. Corp. (1896) AC. 2.^)7. WheHer, .\l>l)«ll»t<!

A-here Its power is limited to drawing 'inferences of fact not .lurisdietion.

inconsistent with the Hndings of the jury' and there is some inli-rloi'ii-

I'Vidence to go to the jury, a Court of Appeal may flrst Bet tofy

aside a finding and then proceed to draw inferences incon- .liKlKmcntn.

siRtent with the finding so set aside would seem at .^ast ques-

tionable.

"Under Order XL., r. 10, which, as originally framed in

tS75, was the same as the Ontario Rule No. 6ir., it has been

held in iSngland that judgment should be entered only where

rlie Court is of opinion tliat there was no evidence to go to

liie jury. Melissich v. Lloyds (187.-.), 36 L.T. 423; Brewster

V. Durrand (1880), W.N. 27; Bryant v. North Metropolitan,

lie. (1890), 6 T.L.R. 397. The judKments In Hamilton v.

.lohnston, :> Q.BD. 263 and in Yorkshire banking Co. v.

lli-atson and Mycock. .". C.IM>. 109, an^ iierliaps not easily

reconcilable with Melissich v. Lloyds and Brewster v. Durrand:

imt the latter are explicit decisions which have never been

overruled and in no English case that I can find has Order

.\L., r. 10, since the introduction of the words 'may draw

mlerences of fad not Inconsistent with the verdict of the

jury,' been held to warrant the entry ot a judgment contrary

to a finding of the jury though set aside, unless the court

bought tliat the case should have been withdrawn from the

jury at the trial. In Millar v. Toulinin, 17 Q.BjD. 603, and la

.Mlcoik V. liall (1891), 1 Q.H. 444, the Court of Appeal dwelt

upon the marked differences above alluded to between the

]:nglish Order LVIII., r. 4, and the Order XL., r. 10, and

ajiparently rested upon that difference its right to make orders

lur judgment under the former rule where Divisional courts

urtlng under the latter had directed new trials.

'In Kowan v. Toronto Railway Comi)any, 29 S.C.R. "IT,

and in Jackson v. Grand Trunk Railway Company, 32 SCR.
M."i, this court was of the opinicn tliat there was no evidence

r(jr the jury in the former case of contributory negligence and

m the latter of negligence of the defendants.

"Ontario Rule No. 615 (formerly No. TTi.t) does not contain

llio words which Strong, J. refers to in Rogers v. Duncan,

lameron's Sup. Ct. Cas. 3.')2, 363, as 'restrictive' and a 'nuali-

liiatlon,' viz.: 'The Court may draw inferences of tact not

.Honsistenf with the findings |of the jury.' These words

a; near in the Knglish Order XL., r. 10, as revised in 1883 and

« re Inserted In the Ontario Court of Appeal Rule No, 817

iMliipted in 1897. The Ontario Rule No. 6i:. has received a

wider construction in some cases than has been given in

Kn^iand to Order XU, r. 19, as psssed in 187.".. Rogers v_

I'uncan, sup.: Clayton v. Patterson, 32 O.R. 43. .-6; Sheppard

, I'ress Publishing Company, 10 O.LR 243. 2r,3 ct. seq.;

Sn ilh V Canadian Express Company. 12 O.L.R. 84, 88;

iT.wn Bank v. Brash. 8 O.W.R. 400. 402-3: hut see the

ili.^cnling view of Ilurlon, .1, A. In Sibbald v Orand Trunk

Hallway Company, 18 Ont. A.K. at p. 207. and Garland T.

I ,"iii|i8on 9 0,R. .;76, 383. It Kill be found that in most
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ot tbe oases cited In the.e authorities In wWrh. upon settlj.x

aside verdicts, judgments were ordered to he entered—notab,i

m Stewart V Rounds, 7 A.R. r,ir,. which may fe regarded :.»

the roundatlon case—the Appellate Court has reached the co,.

elusion that there was no evidence to go to he lury

A rule In Its terms similar to XL., r. 10 (1883) naUii^

been adopted In Ontario tor the P"n'0»es ot the Court .f

Appeal, apparently with deliberation and '"«'"',. '/'''°' ';

BnEllsh decisions and the views expressed In this Court ,:.

Rol'rs V Duncan. 1 am ot opinion that the Ontario Cotirt.r

Appeal upon setting aside the verdict ot a jury should. un<l. r

the present rules, direct judgment to be entered only where :,

s satiXd that he trial judge should have ordered Judgm. ,.t

o be entered and should not have submitted the case to a jury

am with great respect unable to agree in the view express 1

by Moss r J.O., in Cavunagh v. Glendenning, 10 O.W.R.

47 5 4 82 that the Ontario Rule No. 817 confers wider pou.T

rtan the English Rules. The learned Chief Justice „,,:•.

proLbly meant to refer lo Rule Cir, under whuh an appell:-..

coort in Ontario may be held to h»ve wider powers than r-

ooMessed bv a divisional court In Kngland. but not wKi -

pXrTihan are enjoyed by the English Court of Appeal.

"Whatever power the appellate court may have to dr.rv

inferences of fact from facts admitted or conclusively Prov'^.

w£^e he fact- themselves are in Issue and there .s a con.
1

>

of evidence as to Ihem. would it not be a usurpation oh.
f.n..iona of a jury it the court should first find the f.i ^.

should then draw necessary or reasonable Interences ""d s,, „

tt^r.upor direc, the entry of judgment? I" ™V 7'"'" ;,'

would i=V I cannot think that under any of the rifles vl.i.

hr"»Ver^3*u.«-d it was mtetided that an appella e ,n.,r.

should hav^^his power i„ jury cases. 'A great differ™, r

ex"st Vtw-n a llnding by -he judfe and a «"""«
"Jf
J,'"

'^
Where ^fce jurv finds the fac. Ihe court cannot he substll,..-

o? them, bi-.use the parties have agreed that he facta . ,:U1

he decided hv a jury. .Tones v. llout-.h,
; "t". "'V "

;• !.:;:

Lr nramwell. L.J.I Coghlan v Cumberland (1S98), 1 I >

^72 BtJ s- Lols" "<"- Colliery v. Wed»*sbury (or-

., ,1.1,!;, J r 1»3 '2fi In a jury ase, in llie

!;Crc°e"o a nndlnl:- upon-a'ni -erial nu«.ion of r.^' on w.iHi

tbZri conflicting evidence • .- court has not l«'o"^
". ''

he materia, ne-essary tor ^^^^\/i"'''Z"ZZZVoTm'' 1

-In the oreMnt case the evl*eni-e as to the rale oi sp i,

whlcL is a SL^ial fact in issu. is distinctly ,
onfl.ctlng. i .e

~i,r.irr^,;xr^:inr^r'=bj:7
?r 'ti^^^i— of'^;roT si;::. 'U7 z":^ciSs;:n •.;

"'•TiatTher'ar" case, in which. .l-ho„,.h the verdic, s,i,,.il,i

-.jfB-rirSerTh-^^rd-r'^^Min^ri,'"
be citerod in iinonlrovertible. ranu.n v. Beau, lerk (1..

..\ 0. 14S. and Clouaton v. Corry, lb. 1^-.

M

>i*L
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"Tho present case seems to me not one in whkh the powers s. :is.

conferred by Rules Nos. 61 n and 817 should be exercised.
"In Clouston v. Corry tlic Judicial Committee Indicates Apijellate

how greatly an ultimate appellate tribunal should respect the -lurisdictidi

view taken In the first appellate court upon tho question Infcrloon-
whether, when a verdict for the plaintiff has been set aside as tory
against the weight of evidence, there should be a new trial or .(mliniifiii'-

judgment for the defendant.
"In the present rnBe. in roncluding his judgment. Mr.

Justice Osier said:— For these reasons, the verdict being
against the weight of evidence, and the uncertainty as to the
meaning of the answer, which seems rather to be the assertion
of a proposition of law than a finding of fact, there must be a
new trial. . . . The damages, It must be said, are In the
' Ircumstances wost unreasonably larj^e. much larger than, in
the view most favourable to the plaintiff, he deserves to bave.'
These allusions to the indefinite character of the jury's answer
and to the unreasonableness of the damage, indicate that the
Court of Appeal in setting aside the verdict was to some
•xtent Influenced by consideration of a discretionary charucter
;ind did not entirely rest its judgment on the ground that the
verdict was against tho weight of evidence.

"The power to direct that judgment be entered confermd
by Rules Xos. (115 and 817 is discretionary, and when the
t'ourt of Appeal has declined to exercise it, if we should In
any case interfere, we should do so, in my opinion, only in a
very extreme case.

"Moreover, as pointed out by my lord the Chief Justice,

where, as bere, on a motion for judgment, a new trial has
(een granted by the Court, it would appear either that tlie

(irder In to be deemed discretionary or that it Is to bo regarded
Its not made 'upon a motion for a new trial' within the
meaning of scetion 38 of the Supreme Court Act, and an
nppeal to this Court will not be entertained. Toronto Railway
f'ompany v. McKay, Coutlee's Sup. Ct. Cas. p. 419.

"For these reasons I would dismiss this appeal with costs."

Warren v. Forst, Oct. 7th, 1911.

I'i-fifmrnt of thf Eegintrar.

This is an application to the registrar silting as a judge in

Chambers, to affirm the jurisdiction of the court; Arnold!. K.C.,
for the motion; \V. L. Scott rontra.

The farts of the case shortly are that at the trial of tlie

ruiion eviticncr^ was tendpf^d on beiialf of the defendant of a
srpnograplicr who cijiimed to have hpcn in a room with her
employer and overheard a conversation by teleplione. The
trial judgp rpfiit^ed the I'vidente on the ground that tlie witness
'(,\ild not swear lliat it was ttip plaintiff who was at the other
Mid of the line, or that he had h^ard what flie doff^ndant had
spoken into the telephone. The divisional court overruled
t' c trial jiidgp and ordered a new trial on the ground that thp
fvidence so refused was adinissiblp. and this judgment was
ailirmed by the Court o'' Appeal, It is from the judgment of

itie Court of Appeal that tlio prespot appellant now proposes
fii prosecute an appeal to the Supreme Court,
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The Supreme Court Art. see. 38. >. (d) provides that thci

Eliall be an appeal to llie Supreme Court trffra the Judgmon

whether "llnal or not ot the highest oourt ot final resort n.i

or hereafter established in any province ot Canada whotli.

such lourt Is a court ot appeal or ot orlnlnal JurUdlctIo',

where the court ol original Jurlsdicllon Is a superior cour^

(b) upon any motion tor a new trial." ...
There can be no doubt that this section la Intended to pii'

an appeal from Jud^-menl directing a new trial, subject to ih.

limitations placed upon the general languase ot the aecti,.!,

by sees. 45 and 48 of the Supreme Court Act. S. 4» provi.li

that there shall be no appeal from an orde. nade In the ex.-

else of the Judicial clisiTetion o! the court making the sai.,.

Mr Scott's first objection was that the preaenl order was

discretionary one; but I cannot accede to his argument

do not see how it Is possible to suggesl a stroneer case f"

l.oldlng that a new trial was granted not in the exer. h-

ot discretion but on the question of law. Here the ..n

judge had ruled on the admissibility of certain evidci
.

•

He la lold by the appellate courts that his ruling was iniorr..

and that the evidence refused should have been received.

Mr Scott also contended that since Ihe amendment ot i
.

Supreme Court now contained in s. 48 '''"'""'',%'"'„'„';; "
Supreme Court Irom the Court "'Appeal tor Ontario, ,.

anneal lies in cases ot new trial. U is adjiiitted that !

amouit involved in the present appeal exceeds »M«0 ''»;^
>

case therefore, so far as the pecuniary amount invoUod i

concer ed!ls Within ss. (c) of s. 48. It Mr. Scotfs conten-.<>

be sound, all appeals which have been heard a"^ ''»1>" "^ "

on the merits by Ihe Supreme Court la cases ot new trial in.

me legislation in question, have been without lurisdlct.o.i

have no doubt that the records of the court will show tlK,i

number of cases have come to the Supreme Court on a,i,.

from orders granting or refusing a new trial since the
.

luon in question, allhough '"'^.»''>'„»°
b,"";,?,"';" T'i" /

1 can cite one at least, namely. Can. Pacific U > Co. v 1.

Brown which was heard on the 14th day ot Ueccmbei.
1

Tnd Judgment pronounced on the 24lh December d smb.

n

he appea? with costs. The reasoning of the '0"« '".,
,

various cases in which appeals in cases ot new Irla s

quashed because Ihe new trial had "een granted in the cac

l^ti^e Judicial discretion ot the court below. »"»»» '"«'
°s a <lass ot new trial cases in which an ^mx'MU, the Sup,.

•ourl does lie. In the case ol' Canada t arriage Co.

17 sr U (172 it was held thai there was an exercise of J>...

d isiretion because Ihe court below had expressly s atci

he new trial was granted in
<f

exercise ,,f U^.vnrU^^^

cretion. Again, in the case ot Toronto Rly- Ccj. '••"
Cn, SC Cas 419, the Supicme Ccniit quashec ll.c .il.

be ause the court of' Appeal had granted »-«"'='-»,':
this relief not being asked by the notice ot motion h «n

.mentioned, an application was made to the registrar
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the Jurisdiction of the court, which waa granted, and no appeals ;(m,

taken from bU declBlon. The Chief JuatUe In hla reasons,
delivered when judgment was pronounced, held that the case Ai.in'li;iic
was not dlslfnguishable from Toronto Rly. Co. v. McKay, and .hirisdU-tM'Ti
the appeal should be quashed for want of jurisdiction, but as Intprlmu-
Ihe respondent had not appealed from the order of the regis- torv
trar as he should have done, there should be no costs. Mr. .Iiid«im'iit-.
Justice Daviea, who dissented, however, said that "If the new
rrlal had been ordered In the exercise of the discretion of the
'ourt. we. of tourse. would not inferfere. It was not. how-
' ver, so granted, but is based expressly upon the ground that
the verdict was against the welKht of evidence and the con-
^iructlon put upon the answer ot the jury to one of the (jues-
lions." The other judges do not deal with the question of
the jurisdiction of the court.

If there were no appeal In caaea of new trial, all these
(notions to quash for want of jurisdiction would have been
ifisposed of hy the simple statement that the appeal was one
111 which a new trial had been ordered or refused by the court
i.clow, and that in all such cases the KrantiuK or refusing of
:t new trial is in Ihe judicial discretion of the court, and there-
fore no appeal lies from such an order by virtue of s. 4:. of the
• np'-eme Court Act.

My conception of the law with respect to new trials under
'lie Supreme Court Act in appeals from the Hrovime of Ontario
!^ lliat a right to appeal lies in cases of new trial under a. 31*

udlesa the judgment appealed from is in the excrciae of the
judicial discretion of the court, or the right of appeal la taken
;iuay by reason ot the fact that the case does not fall within
Miie or other of the subaectiona of a. 48. In other words, that
:! the Court of Appeal grant or refuse a new trial, or affirm
p:- reverse an order granting or refusing a new trial by the
ilivisional court, and this is not in the exercise of its judicial
•liscretion. an appeal lies from such judgment to the Supreme
Cfturt of Canada if:

"(a) the title to real estate or some interest therein fa In
(iiu'stion;

"(b) the validity of a patent Is affected;
* (c) the matter in controversy in Ihe appeal exceeds the

^uni or value of one thousand dollars exclusive of costs;

"(d) the matter in question relates to the taking of an
annual or other rent, customary or other duty or fee, or a
like demand of a general or public nature affecting future

ill

"'e) special leav* of the Court of Appeal lor Ontario or of
Supreme Court of Canada to appeal to such last mentioned

urt is granted."
!li(> motion to alll. tlie jurisdiction therefore is granted

t!i costs.

nisrreti&n of court hdow in casrs of )u w frinJ. vuh p. IfK!.

ira. Mindiirclinu in cases of new triaJ.i. rid* infra, p. 'iT 1.
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38 (c).

Equity Cases.

Not uiily Hiis it concoilpj in I'lirliainont wlicn Ih

oriL'iniil iif this section was under consiilcration th;i'

ileeri^es in eniiitv were appealable whether final or nm

liut the Court" has so determiued on many is'easioi.-

Vi,!e Attornev-Oenend Sir John Ma^donald in the lloii->

of (^nnir.ons, 1871P. Hansard Report". LniigrnH ^

St Mair. IM Can. S.CR. r.!l!l. I' ;..« heen pon.lrl

out siiimi: p. :!7. that in eertnin d -ions «hen> app...-

were heard, arising out of some . ..ler or report ol :

referee iurisdietion eculd be suppor J on the (.-round tli; :

the eases' were sueh as under the old proeedure were eoKiii.'

able onlv in a Court of Ei|uity.

It will be notieed that this sut>-section does not appl.v t,.

ai)pears from the I'rovin.^e of Quebec. The reason there!

probablv is that eipiity .iurisprudenee. as it is understocM ,:

Kndand and the other provinces of Canada, is unknown t

the^Kreneh law, althouL'h relief in eases of aecident. mistiil;.

.

fraud, etc'., is specifieally iirovidi'd lor in the Code.

iDjnnction.

The reiuedv bv injiineliou was unknown in the 1 imviim

„t Quebee until 187^ 41 V. e. 14 (Que.), when prj.viM. .,

was made for the issue of a writ of injuiietion. In rs.t, i
.

new eode brous-'ht the ivmecly by in.iunetion into
. „

fonnitv with the practice wliich obtained in the IVovincr ..

Ontario and the writ of in.innetion was done away un

but provision was made lor tiic frrantinfi ol an order ol •<-.

jum'Iion as a remedy incidental to an a.-tion instituted '

writ of summons. Since the amendment ol WI-1.1 \ .
c.

which placed a limitation I'.'on ippi'als to the Siiprei::c ( m-i

frr.m judmients of the Court of Appeal fir Ontario, ic/..'.

section 48 the iurisdietion of the Supr.'mc ( ourt in m.it'> r-

of ininnclion in the Provinces of Ontario apd Queb .i-

been 'assimilalcd. and now unless the matter ,n eontr..v. i-v

falls within the I'biss of cases ],rovided for by si-,tions 4i. 'icI

48 infra no appeal from a .iudfrment or order awardiiiL- mi

injunction will lie as of riffht to the Supreme Court .
i

Canada Viilr Emirahl Phosphati Co. v. Aliff/o-C oii'iB- " '

>1 Can S.C.R. Kl. intra, p. i:i.'.: Driisir v. Arrait.l. :l(. I m:

Sr R -'4 i«C,Y/. i>.
l-lll: Chirnvlimi Pulp Co. v. /'i '- .

Can. S.fVR. *!. infra, p. VM: I'rivr v. Tanfiiiatj. 4lI i .i^

S.C.R.. l:!:i. infra, p. 1^7.
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Then! can Iw little doubt that the ll^islation contained ^ •"_

in t)tt-61 V. e. 1)4, was adopte<l by I'arliamont without a full
^ .„,|„,

iippreeiation of the etTei't it would have upon appeals to the ju,i^<,ti„„.

Supreme Court, or that the result would \k to take away the mtcrlwu

lonif established appeals in matters of liiibnix cnriiii.i, i< rli- tory

orari and i)rohil)ition not arising out of a criminal chartte, lucigmciiii..

mandamus and .iudnmenta quashini; municipal by-laws, pi-u-

vided by 24 (ij), for a reference to which, ti(i« notes to sec-

tion 48, infra.

Similarly, this legislation has had the effect of depriving

the Supreme Court of .iurisdiction in ui.any eases in which

relief alone lies in the ecpiity .jurisdietion of the Iliiih Court

of Justice, and no dauuiRcs are asked, nor is there directly ii

i|Ucstion of money involved. The Supreme; '' >iut has hc-ld

that the ecillaterai eflfeet of n .jiidRmcnt canncjc l)<> taken into

, onsideration when its .jurisdiction depends upon the pei inii

,iry amount involved, or whether the suh.iect mnlter of the

iip'peal is one of those provided for in the statute limiting

the appeal.

Tonssignant t. Nicolet. 32 Can. S.C.R. 353.

This was an action brought for the annulment of a procts-

r.rbal establishing a highway in the Province of Quebec,

and cbar(iiug the appellants' land with the e.\pcuscs of con

-InieHou amounting to $2,000, and $400 a year for maiuten-

, of the road The Court in quashing the appeal said:

—

The constant jurispnidonce of tlie court is against our

riKlit to enti-rtain the appeal. The tact that the |iroc:os-verbal

.Hacked by the appellanIB' action may have the result to put

iilion tliem the coat of the »ork In question, alleged to ho over

.MO thousand UcLars. dees not make the controversy to be one

,il two thuusanc] dollars. It is settled law that neiiher the

lollateral CiVi'Ctc nor any continccent loss that a party may

i^nuer by reason ot a judgment are to be taken into considera-

:;on when the jurisdiction depends upon the pecuniary amount

or upon any ot the subjects mctloned In section 2!) (now sec-

ti.)n 46).

Ininnction—generally.

The following decisions, although arising in the Province

of (Juebec, have now, by virtue; of the provisions contiiined

in section 48, application to iippeals from the Province of

t^lntario.

Joly V. Macdonald, 2 Legal News 104 (1879).

.\rticle 68, C.C.P., provides f,.r an appeal to the Judi-

I ill Committee of the Privy Council from the Court of
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Queen •• Ucneh subject sub-taiitially to ll.e name proviMon,

a, regulate appeal, to tho Supreme Curt of C»na.l.i «n,

:

»elion46, except that the amount involvoil nm.t exee.«l I

""in %iK ease the appellant had obtaine.1 an injuneti, n

aeainst the respondent in a matter involvmK the p<.H»eK«i,.„

oPa railway of the value of over l (HMIOOO. The Court .1

Queen's IVnch, appeal si.le, set aside tins .njnnct.on. ,„>,l

the respondent applie.l to the s,„„.. eourt to nl ow Ins see,,,;, •

In an .'ppeal tn the Privy t^ounei «' i^^Vhi """wheti; •

made an order allowing the seeunty statins that whetl,,

rh7ea2e were eonsidere.1 as n.lutin« t"«h.- possession of r, .1

e,tat'"or as involving an amount of *1.000no,1, the re.,,.,,,

dent had a richt to Ro to the TriN? Couneil

(Sept.. 18S01. an applieation was made to the Court „

Queen -s H,.n,-1,. appeal side, to allow seeunty upon an „p,,, „1

to Iler 51a,ie»ty's Privy Couneil. Tn Bivinsf .luditment t'

Court saiil;—
. ,, 1 d 01

1

" The ren(irt of O'Fttmll v. Braxmnl, 4 Q.L.K. .14 « 1-

„„t <iuile eorreet. It had not been held that no appeal l.y

from a prohibition, but that no appeal lay where thc^re «„-

no matter in dispute exeeedini? the sum or value of l.,(,n

sterliuR. The same may be said of the short holdinjr,.,

hZi.l V <ln„«,- (17 L.CR. 3.^.7) Monde et, .1.. said thai

this ease did not fall within any of the d.spos. ions ol „
statute n.KUlatinR appeals to ller Ma.,esty

(^-'H' :,,„;;
appeal was also refused on the same ground in Be((c/..n'/.

TZuct (1 Q.1..R. 250). Bnt we granted the appeal ,.,

Jol,i V. \l,cclo;,M (2 Legal News 104), beea.«e there «,,.

in ispute a sum exceeding £500 sterling.
,.
There is als., .1

his ea'se a matter in dispute
r.^'^/f'""„°n''ted I ™v!'" ,

and, therefore, leave to appeal should be B"'!**'!; '*'" '

!

appeal is granted, however, without suspending the etf.vt .1

the iudgment dissolving the injunction.

it will be noted that the Court s„eaks o.' granting l,.,^,

,0 appeal, an expres.sion still retained ui the Province ,1

QueW, where an appeal lies ,U- piano .nd all the Court lu,-

power to do is to allow the security.

Stanton v. Can»d» Atlantic Ely. Co., Coat. Dig. 89, 18th M«.+,

1885.

In this ease the paintifTs. appellants ,)resented a petili„Ti

for a writ of injunction to Mr. Justice Torrance of ,,

Superior Court of the Province of Quebec, pursuant t., tl„
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pruvUiuiw of the Injuiiciion Act, 41 V. c. 14, niul the writ of

iDJunction. enjoining the ri'n|Hpri(l('nts iiiilil ulhtni-im nidi red

hii the Kaid jitdyi. or the court. inNUed and wns diil.v wrvt'd

ivith a di'dnriition cmlHMljinK the pliiiiitilTs' cldiiii wldch was

to prevent tlic L*onipl(>tinv, is-siting or ni>^otiatintf of certain

liotids l>y the coiiipnny. -"

8uli(«M|ii('nlIy, llic dcfendanlH. Ipc»iilc« lilinu ccrtiiiu lire-

liininary cxicplioiw to the .iuriwli'lion aii< lo the form, prc-

M'ntcd u MKilioii to (iiKmli tlic in.jiiiii lion to .Mr. .Iiisticc

Mathicu wlio NUNpeiided tlic opcnilton of ttic itijiinction

under wetion '^. xuli-section - of the I ti,j unction Act, whieli

rcjui UH follows;—

"The injunotfon contained in tttp oriKinal writ may from
lime to time be auBpended as the conrt or JudKe may d^cltt

iiccesaary, and for anrh period and upon auch condttloni ai to

M'lurlty or otherwise as the court or judge may deem reaaon-

;;l)Ie. etc."

Tlie .indfjc denied lii« riclil to (|imsli the snine.

Tho appelliints niid respondent respectively oi.mined

Iciivc to appeal from the said .jnd(.'inent to the I'oiirt of

(jiiKien's Heneh and the Ins' mentioned court on the 21st

.liiniiary, l'*.'<4, (jiiashed the .ii.iiinction iilisdiiitely.

The appellants then nppliod to Mr. .Iiistiee Monk in the

niiirt below to allow their security for an appeal to the

Supreme Conrt, hut the application was refused upon the

jrround that the judgment ipmshinK the writ of in.innclion

was not a final judgment. The appellants then ajppUed to

Mr. Justice Henry of the Supreme Court of (_'anada to have

tlie security idlowed, who referrwl the application to the

(Hurt where, after argument, it was held that the Judgment

(if the Court of Queen's lieneli quashing the interim injunc-

tion was not a final judgment from which an »p[>eal would

lie.

Tt would appear from the facts of this case that the appeal

iiiit'lit also have lieen (plashed on the ground that the case

did not fall within the provisions of section 8 of the Supreme

Court Amendment Act, 1879, 42 V. e. ;i!) (now section 46),

limiting appeals from the Province of Quebec.

Hall V. Dominion of Canada Land & Colonization Co., 8 Can.

S.O.E. 631.

In this case the writ of injunction restrained the defen-

dants from prosecuting lumbering operations upon certain

lands claimed by the plaintiffs. The Supreme Court heard

the appeal. No question of jurisdiction, under the provi-
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Mi|it>Mato

-iirisiiiction.

liitiTlnni-

Mous thi'ii iu IVirce e(|iiivnlent to present section, was raisM.i
Leave to niiiienl in this case was Kinntcil bv the l'ri\
t'ouneil, Imt the appeal was never prosecuted.

t„ry Qnebec Warehouse v. Levis, 11 Can. S.C.K. 666.
iiiciKmciit.,, In this ease tlio .Superior Court made perpetual an in

.lunetion asainsi llu' defendants restraininfr the eorporiiliMi
of Levis Iniui proeeedinj; furtlicr to earrv out a hy-hin ir

I'avour or the Quehee Central IJailway upon the srcjiind II,;,'

the hy-law of the muiiii-ipalily was iiJIrn fins. This iuif
nu-nt was rever.scd hy the Court of (Jueen's lieneii, am.. ! f

sidi', hut reinstated iiy the Supreme Court. Tlii. proiv, ,'

in^'s were instituted under the old practice and a writ .,

in.junclion f;ran1ed after jileadinsis liled which involved ),

([uestion of a money demand. Tlie .iurisdi, tion of ii,
Hu)Ui'me Ciiirt in this appeal can oulv he supported on t

.

(.'round that it was a .ase of a municipal hydaw, whii-li I

section mi (now section 47) is excluded from the liinitali,,,,
with respect to appeals fnmi the Province of Qui'hce uii.l
section ^ of the Supreme Court Amendnient Act. 4u' V. c ::i

1870 (now section 4G), of the Act.

Chicoutimi v. Legare. 27 Can. S.C.R. 329.

In this ca.sc the appellants petitioned the Superior Com:
111 Xovemher, ISilj (previous ;o the adopting of the iicv.

Code), for a writ of in,juuetion against the respondcul |,

restrain him from carr,\iiij; on certain works and excavati.in.
upon certain streets in the town of Chicoutimi of a mitm,
to ohslruct the highways, to the great damage and nuisai
of the general public, and without the permis.sion of .1

plaiiitilfs, until the liual judgment .should be given iii Ui,
action; and also asked that a final judgment should he r li

ilered making the interlocutory judgment (inal and p. i.

petual. The answer of the defendant to the injunction u;l^
that the plaintill's' counsel had granted permission to Ih
defendant to construct an aqueduct in the town of Cliicoutiiiii
according to certain conditions which appeared in the reselii.
tion of tlie council, and that in conforming to this resolutimr
he had constructed the aqueduct and he had done notliiriL'
beyond what he was authorized by resolution of the council
to do.

The writ issued, and a petition to suspend its operation
Kits refuseil. By the final juilgment on the merits tlip

Superior Court made the injunction perpetual on the ground
tliat the resolution of the council was illegal, but this \v;i<
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irviTscil l.y the Ccmrt of Quocn's ncncli. An ii|i|ioiil to tlu' >< ^'v

Supreme Court Wiis lieiinl. no exception to the jurisdiction
licing taken, and the jndfrinent of the Court of (Queen's H. nch ^l ""'"'

uMs set iisi(h_. and tliiit of tlie Superior Court reinstiiteil.
ini'.'.ri'l,'',''''"'

It IS not at all clear what provision of seeti(ui L'<) (nowti.iv
scclion W) of the Act Rave .iurisdii^tion to the Supreme Court '"'Ik''"iii*.

to entertain this appeal. .No question lieino; raiscil as to its
nirisdietion, it uia.v not lie dcemcil a hindinir authoritv in
.mother ca.se where the facts are simihir.

Came ». Consolidated Car Heating Co., 11 E.J.Q. K.B. 114.

The action of the company respondent was for iH.'idOO
Imt the resjiondent siihse.piently consented that .iud-niont
should jio lor *_•.>. In the course of the suit tlic respondent
'Maiucd a writ of in,)unclion ajrainst tlii> appellant to re-
-liain any infringement of the r.'spondenfs ri-lits under a
p.itent. This in.juncti.iii was maintained bv the final iudj;-
iiicnt of the Superior Court, liut the .jiidaiiient wiis reversed
in appeal. The respondent tlieii moved for leave to apneal
Ifi His .Ma.iesty's I'rivy Council.

llcM that the " n'latter in dispute •'
hi.ing the damaa.s

'vliieh the aiMiellant Wduld suffer if the respondent acted
r.nitrari- to the order of the Court, and thes,. dama-es licin"
rontinprent and not susceptihle of determination it w.is im"
l.ossihle to say that the matter in disput,. eNeeed,.d the sum
er value of r.dO sterlinnf and tlie ease di,l not fall within the
I^Tins ol article (18, suh-s.vtion ;i of the Code of Civil I'ro-
' fdlire. Quchee.

Article ns reads in jiarf as follows:—

"68. An appeal lies to Her llajesly In Her Privy Council
irom rinal ]u<lKments rendered in appeal bv tlie Court of
I\inss Rench:—

•!. In all cases where tlie matter in dispute relates to any
ice or omce. duty, rent, revenue or any sum of money payable
III His Jlajesty; *^ •

2. In cases eoneernInK titles to lands or tenaments, annual
ivnts or other matters in which the rights in future of the partiesmay be affected:

"3. In nil other rases wherein the matter In dispute exceeds
•lie sum or value of five hundred pounds sterling."

Emerald Phosphate Co. v. Anglo-Continental, 21 Can. S.O.E. 422.
In this case tile afipellants and respondents were owners

"I ad.imnin!; lots numhercd 10 and l.S res|ieetivelv The
..ppellants allesin.; that the rciptmd.'nts had trespa.ssed on

:' ^ r

:;jtiiBBif |JWr
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A[.| rlluli!

• Iiiri»,|ii-ti,

liittTlocii-

.li..lKrri..Til,

tlii'ir lot 1'.). took procccdiniis (I'lmnRed now liy the w
Code) hy petition to obtain ii Hi-it of injuni-tion'ivstruiriin
the respondents from trespassinj; and mininj; upon loi 1

>

Tile respondents opposed the proeeedinsrs, allefiing thai ,,.

their work was dime on tlieir own lot 18. I'pon is.siie .join ;

and eiiden.'e tHi<en, the Superior Court iiinintiiined the ui-
of in.jnnelion. The Court of Appeal held the proper pi,

eeedinjrs slioidd hiive heen hy all aelion ni horiKifi, . ami .,i,

in.jiinetion iliil not lie. and set aside the .iiidjinient helow. ii.

motion to quash an appeal to the .Siipn.me Court, it was h, I 1

that there' was no controversy lietwei'n the piirlies as to th, i,

respeetive titles. The cause of litiKation was the hound, ,

hetueen Ih.'ir hits, and tliat under the Iiiws of the I'rovii;

of (^iiehee, lhi> Hiiht to the title to iliis lot or to the pev.,

,

sion Ihereof could not he determined in proceedin!.'S fi r

writ of in.juni'tion: that no .iiidfrment either oh ;)«.«.«.>>,,,

or «H i>ifiltnr' omld he (jiven in such an netion ; that no lit

to land was in issue and no appeal would lie.

This ease was explained in DiHsIr v. .l;r(iii</. :l(i Cm
."^-CR. 24. where the Court said:

" Jlr. Heleoiirt has referred us to the Emerald Phiisiili,!!,

Co. V. Aiitih-fiiiiHiinilnU hut I fail to see how he can iiii,l

any comfort in that decision. Fir.st. it was not a ease oi' ,1

possessory action. Imt one of injunction, which is alwiiys
purely per.sonal."

Chicoutimi Pulp Co. T. Price, 39 Can. S.C.E. 81.

The respondent, plaintiff in the court helow. hrouLdii ,i

pnsses,<ory action in the Superior Court at Chieontimi apnii!-!

the appellants, in respect of interferences with his ri.i.'hl^,

allefrinijr that he and his predeeew^ors had been for a irrf:it

numher of years in po.ssession as proprietors of a water-piiwvr
on the Chieontimi River: that the defendants, now app,!-
lants, owned and operated a large puIp-mill situated a sli,,rt

distance ahove the same river in connection with which tin-

used several machines known as harking mills; that the refii-

from these machines, eonsistinpr of hark, sawdust, etc., wa-
dumped into the river and thence carried hy the current iiit,

the flume and cistern of his mill therein- iniurin? the pow.r.
mill, and machinery, and generally caiisinsr the plaint

i'''

damages, for which he claims an iniunetion and in coiiipcn

sation i|:2.0nn. The trial .iudce ordered the defendant tn

cease his interference with the plaintiff's rights to en.joy lii-^

water-power, made a periietiial in.iunction reserving to ll,,

plaintiff his recourse for damages which he suffered hy reason
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r the fuels III' whii'h lie oninplniiii'il. I'riev appealcil to the ^- •'•"

Ciiirt of lieviinv while the eoinpany iippenhMl to the Court of ~.~
Kind's Heiieh. The appeal to the' Court of Review was lirst

:i,',','-',|",',1,„

lisposcd of, when the jiult'iuont at Die trial was affirmeil, int.Tiocn-
riie eninpaliy nevertheless pn.eeeileil with their appeal to thetory
''iiurt of Kind's Heneh, hut their appeal was ilisn'issed on '''"'b""'"'"

me uroiinil that they should have aiipealed from the .iudfr-

;nent of the Court of Review and not the .judsruient at the
trial.

The Court held that, an appeal from the .judfruient of the
Superior Court, rendered on the trial of a cause, will lie to
ihe Court of King's lieneh. ajipeal side, if taken witiiin the
line liiiiited hy artielo 120!) of the Code of Civil Procedure
.1 (Jueliee. notwithstandinu' that, in the uieantiine. on an
;
!;. -al liy the oiiposite party, the Court of Review may have
nndercd a .judanient alTirmiUK tlie .lurtirment appealed from.

AlthoHKli the grantinpr of an order for in.iunetion. under
.nliele ().")7 of fhc Code of Civil Pnieedure of Queliee. is an
;iit dcpt-ndiuK on the exercise of .iiidicial discretion, the
Siiprcmo Court of Canada, on an appeal, reversed the order
rii the j/round that it had heen improperly made upon evi-
ili nee which shewed that the pi'^intilV could, otlicrwise. have
iiiitained such full and complete remedy as he was entitled
tM under the circutustanccs of the case. Dacics and Tding-
I'ln. .T.I.. dissenting, were of opinion that the order had heen
[Miipcrly granted.

.\ possessor^' action will not lie in a ease where the
h-mthh dr. possfssion did not occur in conscfpicnce of the
i>\crcise of an adverse claim of right or title to the lands in
i|iiestion, and is not of a permanent lu- recurrent nature.

Price V. Tangnay, 42 Can. S.C.R. 133.

The plaintiffs complained that they were impeded in the
liL'l't to drive logs down the course of a river and hrought
Miit for a declaration of their right to do .so. for an in.iunc-
ti'in and an order for the removal of a niovahlc hoom placed
ill ross the river Iiy the defendants. Xo claim was made for
il.itnages. The Court said

:

"The onl.v question ior us to decide is whether or not. on
•':.'>-e facts, we have jurisdiction to hear this case. There Is

iiD question of future rights or of title to property at issue in
"', opinion. The right of the riparian owner to use the water
'liirli passes by or crosses o'" r Iiis property for the purposes
,, ntioned in art. .'03 C.C, involved either in this appeal.
V'pellants' counsel in ans: , the objections made by tlte

''UTt put forward the coli .,tton that this Is a possessory

''

I

''
' \\
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N :;i*. action and that wt> havij juiUidctioii to lirar it and DelUI.'
Anana Cifl Can. S.t'.ll. 23) was n-ffrrcil to. It was !,.

.\|.|«'lliil(' In that .asi' tliat \vp liavc jurlsiiiction to liear a imsHf >

-liirisiM. finn. artlon because In such an action titles aro in issue i-;

.'^jK'ijal spcondary niannor. In thr same raue if was (ICfided, v, i

f'u"*'. ilio cast' was finally dispoged of on thp morits CI" fan ,Sc
'ifiS), that tho possoasory action lies only In favour of i)fi.-..

in oxclusivo possoasion a litre de proprictairo.'

"This is not a possossory action: it is nioroly an actinii

thr case for a nuisanc*' infringing plaintiffs' rights and tin

is nn tialni made for actual asciTtaincd (finiap;ps." \';

Clarke V. Cnndall, 411 Can. S.C.R, 2S4, yupra, p.

Hi}. Except as hereinafter otherwif^e provided, an appeal ^,1.11

lie to the Supreme Court,

—

(a.) from the judgment upon a special case, unless the part.^s

agree to the contrary, and the Supreme Court shall draw r.-

inference of fact fron' the facts stated in the special case wlnt'i

the court appealed from should have drawn;

(b.) from the judgment upon any motion to set a.'iitk ,ir.

award or upon any motion by way of appeal from an award m.ida

in any superior court in any of the provinces of Canada other

than the Province of Quebec;

(c.) from the judgment in any case of proceedinfs for or ypori

a ^Tit of habeas corpus;, certiorari or prohibition not arisia? out

of a criminal charge;

<d.) in any case or proceeding for or upon a writ r.f m^i^id

mus; and.

(e.) in any case in which a by-law of a municipal cor j mm

tion has been quashed by a rule or order of court) or the rule or

order to quash has leen refused after argument. R.S., c. i ."i.

s. 2-i-—54-55 v.. c. 25, s. 2.

;«> (a).

It is not eloar, in view of the I'iirt tluit sn-tion l!4 of in

Siipri'ific & ExchoqiHT (^'oiirts Act fi:ave in general terms :iii

Jippcal i'riiin final jmljjmi'nts ol' the hiKliost court of last

resort where the court of ^rijrinal jurisdiction was a superinr

court, wliy it was ennsidercd neccs.safy to tnaUc sptMtial [>re

visinri in that Ac* for the class of eases eontained in this

section, unless it \ re deemed advisable ix ahiniddiiH caiH-'I'i.



It mijrht Iiavo hoen arKuod tluit without tl, provisions of (a)
;in(l (/(> the oricinal trihunal wns irrrsoHti ilf.-<{(fnnln, and tliat
no appeal wouhl lie tVom a .jinljiiiient in casi-s sueh as are
therein provided. Appeals iind.'i- this Ai.t arc •roverned hv
cetions 42, 44. 4(;, 47, 48 and 4!>, infni.

'
f

\'i(/r also notes to wnion :;»;, siii>nt. ;no1 l)>'.<f>nii< iittx w*
^'r. Thins.. 4;{ Can, S.C.i:. s-2. infra, ]k KiL'.

VS9

\]>i<c]\nu-

Draper v. Radenhurst, 14 Ont. P.R. 376.

In this ease it was eontend.-d on h.-liidf of tlie resptmdents
that every appeal to the Supreme Court was upon n speeial
i;ise and therefon- ji notiec was rcciuired to l)e ^iven under
Mction 41 of the Supreme & Kxeheipier C()nrts Aet, now see-
liiin 70, and if not so piven the iippeal would not lie. In
l-;onouneinyr jndirinent .Mai-leunan. -T.A.. said:—

I'nder tho old (oinmoa law prartue, both in KriKlaiid ami in
'i-tarlo. a special case was soniethinK well known and wliich had
-I precise and definite nieaninc- It is thus described in the third
itilluii of Chitty's Archbold's Practice (IS.'^r.), at paRe SSH;
Where a ditllculty in point of law arises, the jury niav. instead
of finding a special verdict, find a general verdict for the plaintiff.
Mibject to the opinion of the judge or the cnurt above, or a
s[iecial ease stated by counsel on both sides with regard to the
matter of law; which has this advanfrge of a special verdicl.
tlmt U is attended with much less expense and obtains a much
^lieedler derision. On the other band, however, as nothing
jii'ijears upon the record but the general verdict, the parties are
Micreby precluded from the benefit of a writ of error, if dis-
satisfied with the judgment of the court or judge upon the point
r>i law.'

By section l.')4 and following sections of the C.L.P. Act of
I'l'per Canada, provision was made for stating questions of law.
lind also for stating the facts of the case, by consent and by order
of a judge, in the form of a srieiial rase for the opinion of the
'ourt, and for judgment thereon. Cnder the old practice before
the C.L.P. Acf. it will be observed that error could not be brought
upon a judgment on a special case without express provision
hfing made therefor; so under the C.L.P. Act, the proceeding
h''ing by consent of parties, the like result would follow, and
Tlnre could be no appeal from the judgment withotit an enact-
iiif nt to that effect. For that reason, dou'iiless, we find in the
A^ f relating to the Court of Error and Appeal. 20 V. r. '., s. 13.
;t si'ition decl.iring that an appeal shall lie from a judgment on a
ijpf cia! case in the same manner as from a judgment upon a special
verdict, unless the parties agree to the contrary, and that the
KHirt shall draw any inference of fact from the facta stated In
the special case, wtilch the court by which the case was originally
liiMided ought to have drawn.

"Such being the well known nature of a special case, and
u! n judgment thereon, and one nf the features of such a judg-

I I

till
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nipnt bf^lriK ilial It waa not appealable wlthou' "Xprr-^s pnartni.
1 cannot have any duubt thtit the Judgment jpoii a aperiiil i.,

inteiifled In at'ctton 41 (now sec. TO) of the Supreme Courl
ig ii judKnient nn the kind of <aae well known by thai ii;i

. an<l that it hun no refpren're to the case which, by the pra-

of Ihtut ('(Mirl, i8 pr iiared for t'le piirrtos*' of the app.'al.

"I am, therefor*', of opinion that no notice of aiipeiil \\<,
;

section 4 1 was rtMiuircd In thin case, and there bcltiK im i.

i:hJ(cilon to the allowance of the bond, it must be eIiowlmI."

Smyth T. McDougall, 1 Can. S.C.R. 114.

' Where H case lias, liy consent of parties, lieeii hut: I

into a s|H'cijil ease, jind the jiuljje's miiuites of the uviid n-

takeii at tlie trial ajriTod to he considered as jiart u\' t[.

said special ea.se. the Court lias ni) power to add aiiyll mi_',

except witti tlie like consent, ami has no power to tirdcr ; :

liiitlior evidence to he taken.''

Halifax & Cape Breton Coal & Ely. Co. v. Gregory, Cass. Prac .<

When- the phiintill" in an action ohtained a venlict, ulu ;

was aHinned hy the Supreme Court of Nova Scotia, ih.

defendants appeah'd to the Supreme Court of Canada, ,iri.l

ajrrecd with the phuntitt, the Uovernment of Nova Scnii;,

heeiiminir a party to such agreement, that the appeal shciilii

he decided on the merits irrespective of the ph-ailin^s or .mv
technical defence raised thereon, and limitiuj? t!ie ain.iinu

in ([Uestion, the I -dance beinj; otherwise satistied. Th.

Supreme Court liavinfr affirmed the jmlgrmeut appealed fn m.

an application for leave to appeal to the Judicial CoMnii;[i>.

of the J*rivy Council wa.s refused, on the ground tli;ii m
ilceidinjr the appeal the Supreme Court was not aetin^' in i-

ordinary Jurisdiction as a court of appeal, hut was .'u-ntii;

under the special rcfennee made to it hy the agreeini'rn.

Blackburn v. McCallum, 33 Can. S.C.B. 65.

The question in this case to he determined was iviiitli. ;

a restraint on alienation contained in a will was \ali'l. Th'

cau'^e was heard liy .Meredith. C..)., upon a stated ease pr

pared hy the partii's pursuant to the .Tudieaturc Ac( :,)i.l

Hules. The trial .iud'-'e felt himself htmnd hy a di'i-i^iun >>\'

tlie Court of Ai)peal in /•;<»//>' v. McVpine, f- A.K. 14:>. Tii.

parties tli'''reiip<in sij.'ncd a consent pursuant to si'(*ti"n ij*;,

suh-seetion 2 (now 4'2{a)^. that an appeal should he t;ikrn

direct to the Supreme Court of Cana4l.i from the ju'luii'.m
of Meredith. C.J.. and the ease was aceordindy Ii'mI.

!ilthnu»rh no intermediate appeal had hern taken tot'"' ('"in'

nf Appeal for Ontario.
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City of Halifax v. McLaughlin Carriage Co., 39 Can. SOB 174 t*.

May 8th, 1907.
'

-,.,

A I'lisc H-n.s .statpcl for tlic iipininn (if tl dint lirlcnv n» tii \|
111!' liiihilily nl' the rcs|i„nilclit f„ pM.v ii inlJlii.'ipiil tax. -lii

I mlcr the city i-liiirtcr tlic As,scssiiipiit Court ol' Appi'iil iiiny, ^I'

it tlic rwiiicst of 11 riitcpiiycr wlio has appcalr^l. slal.^ a c'asi''"'
ill writinK for the opinion of a .jiidt'c of tlic Supreme Court
Ml' the I'rovinee. ami the party appealiiiir shall (aii.se the same
to he hear.] hefore a .jiulni' in riiamhers in Halifax, and the
.leeismn of the .jIldL'e .'hall 1,1 /illill. The staled ease wa.s
Miiiied only hy the solieitors for the resp.'i-tive parties and
...iieliideil hy sayinj,':— The qiiestioii for the Court is: Is
ilie eonipany liahle under any Ai-t or ordinanee to pay it?"
the special lax referred to\ Cpon ivaeliinsr the Supreme

Court of Canada the respondent moved to ipiash for want
ef .iiirisiliction and contended that the court helow sat as and
lor the ,iiid(.'p in Chanihers under the clau-e of the city
iliartiT, and no appeal would lie. The appellant on the eon-
triirycontcndeil that the Supremo Court of Nova Seotia
ixereised .jurisdiction, not under the clause of the city
I'lLirter, hut under the pnivisinns of the order .1:1, Rule 1 of
the Rules of the S|,pr,.iiie Court of Xova Scotia, which rend
as follows;

• The parties to any cause or matter at any stase of the
• aiisc or matti'r, or without any previous proeeedini,' having
leeii instituted, luay concur in statinu the (|iiestion of law
io'ising therein in the I'oriii of a spnial case for the opinion
(if the Cour;,''

Counsel contended that the special case having heen
iL'Tied liy tile solieitors for the parties and not liy the Asscss-

iii.iit Court of Appe;,l as re(|uirecl hy the city charter, this
-liiued that the court liehiw acted under the order and not
iMiiier the charter. The ma.jority of the Court held that the
Sii|iiemc Court had jurisdiction and the appeal proceeded
im llu' merits.

141

.10,

. (11).

inelliile

risilji'timi.

nl

Canadian Pacific Railway Co. v. The King, 38 Can. S.CR. 137.

.\ slated case was referred to the Kxche(|uer Court by
till' .Minister of Ilaibvays and Canals, under section 2-i of the
IvMliequer Court Act. It recited the .\ct :! Kdw, VII, e. 57;
I'ltiiin orders in council in respect of the Pheasant Hills
i'l'iinch of the coiii|)any's railway mentioned in suli-section 72
f the second section of the Act and tin' aereemcul for its

Kiiisinieliou and operation.

13
I' I: il
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Tlio i|Ui>stion to Ix' (Icciiloil wa.s whctlinr iir not, on tl

priipiT I'nnstmction of the sniil Act. ('"ntriict iiiui Jnciinwin,

Mii'iitiiitii'il, tlir i-nst of the ni'i'cssii ry rolling stock nnil c'liii;

ment of the line shonlil lie included in cstimntinn the snW]A

imyi'lile to the eoni])iiuy umler the Act. The Court express,

t'rnve iloulit.s ns to its .jurisdiction, hut lieina of opinion II

in liny event the nppcnl must be dismissed, disposod of i

ense im the merits.

Arhilrnliiiii iniilif ui-ihi- in a pnirUiig nclinn.

St. George's Parish v. King. S Can. S.O.R. 143.

After ciiiisi's nt issue under ii rule of referenee, ;ii!

maiters in dilTi'renee were referred to arliitriition, and it k;i.

provided that the award of the arhitrntors or of any tw.i ;

them was Ici he final. Two of the arhitrators havinif iii:iil.

an award in favour of the plaintiff, the defendant olitniii. -I

a rule )ii.<i in the Suiireme Court of Nova Scotia to set ii-i.l.

the award, and after argument the rule was made nlisiilui.
.

I'pon appeal to the Supreme Court of Canada, the Court sii-1

that " As to that part of the .Tward which directs the dcfi n.l

ant to pay the cost of t'lc reference and award, it m;k

admitted on the nriiumcnt that it was had. and there i< ii..

doulit the plnintifTs iiiny abandon it as they oflTcred to dn. und

they can he restrained from cnforeinc that part of it if t!iiv

attempt to do so." Imt allowed the appeal with costs niid 'li-^

charged the rule ai'si in- the ccnirt lielow to set asidi' '!i>

award.

Oakes v. City of Halifax. 4 Can. SCR. 640.

After action was at is.sue the inntters in dispute wcr. h\

a rue of the Supreme Court of Nova Scotia rcferri'd tn

arbitration. After the mr.kins; of the awanl and befoiv \\u-

amount found due by the arbitrators liad become a .ih.Il-

ment in the pendinsr action, a rule nisi was obtained by th.'

respondent from a jiidsie in Cliambers returnable bel'oi-c ili-

iMUrt cii hrflic to set aside the reference and awanl. .\il.i

arirument the rule was made absolute and the award set iisi.l-.

From this .iudsriiient the appellant appealed to the Sii)iiv!ii.

Court. The respondent moved to i|iiasii on tlic jji'inind Ih.il

the rule appealed fmm was not a final .judcmcnt within Hi.

meaning of tlie Supreme & E.xcliequer Courts Act. biil hi-

motion was refused. The decision wa.s apparently L'iv.ii

upon the .\i't as it stood prior to the Supreme Court .\ih.ii4
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iiii'tit Ai't of 18T0, wliii'li hy soction 4 (riivi" nil unpcnl tii tln'

Siiprpmi! ('i)urt i i iimttcr!i <il' iiiinnli. iind liy section !l pliici'd

M interpri'tntion iipon the wordH /!««/ juiinim iil.

Atrartfs in municipal tlfaintifjr crj.vr.^.

Chatham t. Dover, 12 Can. SCR. 321.

The .Miinici|>iil .\et of Ontario eontiiins pnn-i»ions
nliprpliy in the evi'nt of it lieinir n ssnry to eonlinne drain-
j:-f \vorl(s hey.mrl the limits of the iniinieipidity in wliieli tlie

>,iine were institiiteil, nnd in tlie event of the two iminiei-
p:ilities hcin}.' iinnlile to nstreo witli respeet to the en^t for
tlie siiid wori; respectively to lie horni' liy them, iirhitriitors

miffht he appointed. In this case an award of arhitrators
«iis made under the nliove Act in a drainage dispn.e hetween
tlir nmnieipalitics of Dover nnd rhathnni. The foiiner lieing
(li"atisfied, moved the court io set a.siile the award on the
ennmd tliat a ma.iority of the arhitrators had no authority
te siiin it in the alisenee of t le third arhitrator. and on other
"rounds. The award was sc^ aside and an appeal taken to
til. Tourt of Appeal for Ontario which alTirnwd the .judirnient
l«lnw. the court heinar eiiually dividel. A further appeal
to the Supreme Court of f'linada was dismissed with costs.

Ellii 7. HiUs: EUis T. Crooks, 23 Can. S.C.R. 429.

These were ai-tionn hrouRlit hy the plaintirt's nirainst the
iiiiuiicipality for injurii's sustained hy reason of certain
ilniinaue works. The DrniiiaRe 'I'rials Act, Hi V. e. 51, pro-
viiled for the appointment of a referee who should he an
uffiicr of the Ili^'h Court, and have all the power of arhitra-
lers under the .Municipal Aet, and that his decisions be sub-
,i'cl to an appeal to the court. Hy section 11 of the same
.\ri. actions fur damaces for the construction and operation
• '< clrainaKe works mitjht at any time after the issue of a
ivi'it h(! referrcil to the referee hy the court or a .iudfre

till r,nf. This was done in the present .letions, and the
rrtVrce •rave his .iudgment holilin<; certain hy-laws invalid.

ami .iwardcd dainaRes to the |ilaintilTs. An app 'al was taken
I.I tlie Court of App.^d for Ontario when' the

. dsriuents of
till' referee were maintained, and a further appeal wa.s taken
to till' Supreme Court, -where the appeal in //iV<;.s*.s' ca^r was
illiiAcd in part, and in Crnid's rn<r the .iu<l|,'inent was varied.

Eirwich 7. Raleigb, 18th May, 1895.

This was also a case under the Drainage Trials .\et re-
tiTrcd to in the iireccding case. Sections SS'l and ,W1 of

14:)
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th,. .Miiuiciiml A.t of 1H»7, i-h. 1»4, provi.li'.l l.,r

lioiii u iviHirl nl III! .•niiiii.cr with nH[,n\ to >lriiiimKi' «

U, arliitnilms. ,iiul l.y virtue. M tlw Ait M \ i.t. an n|

l„v Iriiii. th.. r..|«.it of Ih,. niKin. ,.r to thi. n.t..r..... In

vmv lliirvvi.h iH.inir (li»«iili«(ii.|l with thv n.porl ol th.. .

ii,.,.|.. iin|n.i.h.il t.i th.. r..f..r..... wlio .lisi,ii»»...l th.. n|iiH.„l

,,,„li,„;,.,| ,|„. ,,.p,.rl. Kr..in his ,h...i»i..n mi .i|.|...m1 w,i» 1.

t.) th,. (onit of A|i|...nl wh,.!-.. tli.. iipiH.ill wii» .llsnllss.'.l

tH A fnHh...- Hpp..i.l was tiiU...i h.v llarwi.-h t..

S„pr..M,.. C.uit ..f Cal.mh,. wl,..n. it was h..M that thv a;

„|. ,|„. ,.,.r,.,. m.h.i- th.. pnnisions ..1 - 1 h.' Dnmiau,. 1

\H of l.Hlll
• was not appoahilih. t.i tli.' Supr..n,i. (oiii

;.ana.U nn,l..,. sMh-s,.,ti.,n ,
/. of s,.,.tion 24 ""«-»,.»,.,

,/,! .,f s,...li..n :;iii. (Iwvnn... .1.. .lisscntini.'. 1
h.' .|ili'>li'

,„ j,„.,»,l...ti..n havitw h,.™ tak.n hy th.. ('..urt th.. n,

was .lisniissi..l williont ..osts.

II, I.

.linl).|/.« il iiiiliiiiiliill tiKllliis y ralhi.

Toronto Jtnction v. Christie, 26 Can. 8.O.K. B61.

rhi. (•ons.iliclat..,l Mn.iii.ipal Ai.f of Ontario, ,m V -

„n.vi.h.s f.ir ai.hitniti.in in th,. ."vwil of a t.iwn alt.-i.,!,-

ora.l.. of 11 sli-i'i't iiii'l in.iiii-ioiisly air....tini.' tlu. proiLMI^

mivat,. imiivi.liial. S..,.tion 4ii;i pr.ivi.l.'s tliat th.. av

shouhl lie siil',i.'H to th,. jnris,li,.tion ol- th,. ...lurt wh.

.

,i,i..ht h,. r,.vi,.w,..l on th,. ni..r.ts, aii,l shoul,! also W s.il

toUw iiiris,li,.ti,.a of th,. ,.ourt as if nui.li. .>n a suhno-

l,v a h.'.n,l ..onlainiiit! an ai.'r.',.iii,.nt tor lualiin); 111,, .-.iili

sion a rnl.. ..r or.ler of su.-h .-ourt. 111., .•aiiiian n.

|„.|'„n. Uos,. .1 to s,.t asi,l,. th,' awaril. hut his niol

.lismiss,..!. On app.-al to th.. Court of App..al this lu.l..-

was allinn,.,! upon an ...|Ual division ol ..pinioii. An iii

1al<..ii t.i th.. Supn'Mi,. •'onri "f Cana.la was ,lisini>s,.,:

costs.

Langley v, Duffy, 30th May, 1899.

I'll,, corporation of th,. township of l.anch'y. p,ii.>u

th,. pnn-isions of tli.' ..luni.-ipal ('laiis,.s A,.t. I!.C p:i-

l,v law lor .h,. oponin!; up of a ....rtain roa.lway tlinm

i,'n.p,.rtv ,>f th,. r,.sp«n.l,.nt DutTy, an,l s,.rv,.,l a ii.iti,-..

',n„n him to appoint an arl>iti.at,ir to a,.t with th,. ap|...

ai'hilrator for th.. pnrpos,- .if .l,.,.i<lins.' upon what ,.|iiii|

ti.in th,- r,.sp,>n,l,.ut was ..ntitl.'.l t,i hy r.'ason ol lli-

nriati.,n of his pr,)p,.rty. Th.. arliitrators ma,!,- an :

«lii,.|i was Ki.t asi,l,> hv tlii> ..onrt. ami the matters in ,|n

,j,ri

l„.,l

,.,l a

h ihi-

;il!in!.'

Ni.ni-
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!, Iirroil liiii'k til the iirliilnilurs I'nr r- iiiMil.niti"ii iinil ^•

r.' ilftcrminiition. Tin- iirliilintois !. .piiMiU'ii'il thr iiiiittrrM"
'

ami u«ni-ili'il 111!' r"»|iiiniii'iit DiiHy .t»(KI and th.' I'lmtn
^^

(if the nrliitriiliciii. nin.jimlini,' to i(i-JHt;.4". Tlip iv»|iiiihli'iit .i„

l)ii(T.v KiTvi'il n iicjtii'i' upon tli iiniiiimlily Unit iinlr>ii tln'V \i

iipiiipliod Willi his tiTiiis. iin iip|ilii'iitiiin wmilil hi' niinh' tn

il ui't for lihiM'tv to I'nI'nriM' thi' iiwiinl. TIh' riiimii'ipiility

liiivinsi ik'tiiifi'il Ihi' niitiiT llu> ivspmniiTil Diifl'y vi'il lln'

rt I'or h'livi' to I'nfoiri' tlii' imanl. uriil tin' iippilliilit l'iim-

riiiiiiM' of million to si't iisidi' tlii' iiwiinl. 'I'lii' two iimliniis

M.ro hi'iinl hy th urt wlii'n iin onlir w.is iiiml fininit

r,,r |hi> pri'M-nt thi' iipplii'ntinii of l!ii' ri'ipomliiit to rnfin-i'i'

till' invnril, nliil nl tlii' siiiiii' tiiiii' r'l'fiTi'ini; the iivviiril luirl;

ti, thi' iirtiitnitiirs for fiirllii'l nsiil.niliiin. An iippi'al «iis

tii',1 II friiiM this onh'l' In thi' full r.iiiit wlu'll nil iinliT wiis

iii:(ilii iilliiwin!.' Ihi' ri'spomliiit DiilTy to I'litiT up .juilL-nu'm

liii' till" aiiiiiunt of the iiwnnl. Frmii this iinhi- iiii iippi'iil

n;i< tnl<i'll to till- Supivniii ('oiirt of ('.iniiilii wliiui ii iiiolion

tci oiiaah WHS iiiiuli' on lu'hiilf of llii' ri'sponili'nl on llir !;riiunil

tliiil Ihp .iuiltriiiiiit nppi'iili'il friiiii wiis not ii juilvnii'nt upon

;i itiiitinn to »i't nsiih' iiu nwnvil. nor n .iuilviiii'nt upon r

iimlion hy wiiy of iin nppi'ill from lin iiwiinl. ntnl iifti'r nrull-

)ii. lit till' iippi'iil WHS i|iiiislii'il Hi'i'iinliiiiily.

Orijoode V. York. 24 Cin. S.CE. 282.

This action was hiMUu'liI for a ili'i'hiration that an awaril

uii.l.r tho ilitchi's ami Wnti-r C'oursi's Ai-t. R.S.O. ISi^T. c. lid.

Win iiiaili- williout .iurisilii'tion liiTniiso tlii' nqiiisition filoil

«;i~ not aivoinpanioil liy tlu' pri'liiiiinnrios rol'iu-ri'il to in si'i'

ti„n I'l of till' Ai't, anil for an in.iuni-tion. The inti'viin in.iuni'-

tiiiii was irranti'il and upon motion to fontinui' tlii' •ianip the

iii.iiinn was rofiiscd. At tlio trial thi' ni'tion was ilisinis.scd

iiiiil an appeal taken to the Divisional (^ourt was also dis-

niU^.il. On appeal, the rourt of Appeal reversed the Divi-

•innal f'onrt and save .iudmiient for the plaintiff and this

i.linient was affirmed hy the Supreme Court of Canada.

A>"n-i!s in rnitivau citaes.

Bickford T. The Can. Southern Hly., 14 Can. SCR. 743.

I'.y consent of parties in the aetion all matters in dispute

nvre hy order of the court referred to the arhitration of a

coaiity .iudac with a provision in the sulimission that there

^liiiiild iie an appeiil from the award as is piven liy the ISflth

wtinn of the C.L.P. Act. R.R.O. e. 50. wliieli proridcs that

u.->

:i|i.

llx

*-
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an appeal shall lie from the award in the sanie way n-i iii

appeal from a JIaster's report. The award having hi ii

upheld l).v the Superior Court and the .iudptment affirmed liy

the Court of Appeal, an appeal to the Supreme Court «;is

dismissed, affirming the judgment of the Court of Appciil

Judah V. Atlantic & North-West Rly. Oo. (unreported).

On the 9lh ot April. 1887, the respondent raUwa.v c. ,-

pany served upon the appellant Judah a notice under :,.

Railway Act of certain lands which it required for the piiri ^

of the railway, and offered the sum of Jin.OOO as comp.i- -

tion for the land and damages, at the same time appoint. ,l'

the company's arbitrator. The appellant ,Iudah protested :',,.

railway conii)any on the 22nd April. 1887, alleging that ;,,.

notice was Illegal, null ar'l void, but under reserve ol vi

protest apiMjinted an arbitrator.

The arbltralors met and took evidence, and an awarti "..'s

made by a majority ot them on the 17th July, 1888, awarlii,;

to the appellant the sum of $.'!0,.'.7.">. Thereupon the appcliaT

Judah presented a petition, dated the 141h August, ISSx. in

the Superior Court wherein he prayed that a writ of ni-:! ;il

might be ordered to issue requiring the arbitrators to Iraii^:;

to the Superior Court the award and papers died on the '

tration, and praying that the arbitrators might be suraiii ...,

to appear before the court for the purpose of having it dei I in-i

and adjudged that the award should have been rendered lur a

sum ot $94,817.7.j. From this petition an order was iniuic

by Mr. Justice Taschereau on the 16lh August, 1S.S8. din niiis

the writ of appeal to Issue, and tlieroupon, pursuant to Mi.

practice ot tlie Province of Quebec, the respondent comimny

filed an answer to the petition selting up that the Suii-rior

Court had no power to revise the award; that the proccidiiiu's

before the arbitrators were legal and binding upon the

prietor; that the proprietor could not appeal from an a\

ot the arbitrators upon matters not apparent on the fa.n of

the record of proceedings before the arbitrators, nor ui.cii

matters of tad but upon questions ot law only, and pr.i

that the award might be declared legal and binding si:

petition dismissed. ,.,>,,
The respondent company further answered to the in

bv alleging thai the petitioner was not entitled by l.iw

the evidence to a larger compensation than that

"^The petition was heard hy Mr. Justice Gill of the Sii-

Court on the Isl of April, 1889, and judgment given (
n

"The Railway Act of 1888, 51 V. c. 29, came Into fun

the 22n,L May, 1888, and Section 161 provides that 1.

should be an appeal on quesMons ot law or 'act to thtj h,„i.

court and that upon the hearing the court should dc

..„ue upon the evidence taken before the arbitrators, and I

t eTiractice and proceedings should be as nearly as ...--

tl!e same as upon an appeal from the decision ot an im.rii.r

court to such Superior Court.

varii

cii

iiy

award* 1

tlip
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In his Judgment Mr. Justice Gill Bays-. "Seeing that the S. 39,

company opposed the said appeal alleging that the said arbi-^.s. (b).

trators having proceeded with the arbitration before the
(oming Into force of the Railway Act of 1888, wore not able Appellate

to appeal upon the facts"; and in his coiixulrraiti." he says Jurisdiction.

that the court is in possession of all the facts of the Awards,
case, and that the award having been rendered nnder the
l)roviBions of the Railway Act of 1888. the court waa enlitlod

to apply the law with respect to appeals as provided In section
161 of that Act, and proceeded to increase the indemnity
awarded by the arbitrators to the sum of $'2,500, with
interest.

On appeal the Court of Queen's Bench held that the court
below had not proceeded on a proper principle in fixing the
valuation of the lands and reduced the damages to $30,575,
homologating the award of the arbitrators made on the 17lh
July. 1888.

From this judgment an appeal was taken to the Supreme
Court, and when the case came on for hearing, of its own
motion, the Court took objection to its jurisdiction, and after

argument of counsel the appeal was quashed without costs for

want of jurisdiction.

It does not appear in what respect the Supreme Court
lonsiiliied it had no jurisdiction to hear this appeal, whether
it was because the proceedings were Instituted previous to the

loming into force of the Railway Act of 1888, which for the

first time gave an appeal from the arbitrators, or because the

Court considered the judgment of the Superior Court inter-

locutoiy and not final, or because the court of first instance

was curia deslgnata.

The sa'me case came before the Court (23 Can. S.C.R. 232)

nn an appeal by the railway company from an order snbse-

luently made by the Superior Court requiring the appellants

lo pay interest on the sum of $30,r.75, and ordering them to

proneed to the confirmation of title In order to the distribution

I'f the money. No question of the Jurisdiction of the Court

was raised upon this appeal and the same was heard on the

merits and the appeal allowed with costs.

Quebec, Montmorency, etc., Ely. Co. v. Mathieu, 19 Can. S.C.R.

426.

In a railway expropriation case the respondent in nam-

iitK his arbitrator declared that he only appointed him to

u;itfh over the arbitrator of the company, hut the company
ivwfrnized him officially and subsequently an award of

>=1.!>74.25 damagres and costs for land expropriated was made
iiriiler article 5164 R.S.Q. The demand for expropriation

;i-^ fftrmulated in their notice to arbitrate by the appel-

lants was for the width of their track, but the award granted

.l;irnat.''^s for three feet outside of the fences on each side as

I'ling valueless. In an action to set aside the award. Held,
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«• .'lO. affirming tlio jiKlgmeiit of the courts below tlint the appoint
s.s. j^). ment of the respontU-nt's arbitrator was valid under \\„-

Aiipellate
statute and iiound l)oth parties, and tliat in awarding (hiiir

.luriadiction. ^Ki's for three feet of laud injuriously atfeeted on eaeh si,le

AH-ards. of the traelc. the arbitrators had not exceeded their juris.

dietion.

Stronsr and Tasebereau. JJ.. doubted if the amount in

controversy was sullicient to give the Court .iurisdietion ii.

hear the appeal.

Benning v. Atlantic & North-Wcst Ely. Co., 20 Can. S.C.E. 177

In this case an award made pursuant to the expi'opriatiin
clauses of the Railway Act was attacked by action institutnl

in the Superior Court, when the award was upheld and l!i..

.iudgment alTlirmed by the Court of King's Rench. An apjn .J

to the Supreme (^ourt was heard; no rpiestion of .iurisdiciiitn

was raised, althoujih the award was made lu'ior to the }hu]-

wa.v .\ct of 1S8S, which save an appeal from the award iit'

arbitrators made under the Railwav .\ct.

Grand Trunk Rly. v. Coupal, 28 Can. S.C.E. 631.

An award of arbitrators under the Railwa,v Act <»f Is^--

was set asidi' by the Sui)erinr Court, luit was reinstated li\

the (\)urt of Queen's Uench. The Supreme Court revere a
the latter .iuilKment, saying that although respect was In li.

paid to awards made under the Railway Act, yet wlicn tii.

arbitrators gros.sly err in the principle adopted by thiui

in fixing the compensation to be allowed the landowner, tlii

Court is called ujwn to set them right. Vide C.P.R. v. Stc.

r/i.'-mv, K) Can. S.C.R. fiOfi, supra, p. 7G.

Ottawa Electric v. Brennan, 31 Can. S.C.R. 311.

//(/(/. that leave to appeal direct to the Supreme Cniul
cannot be granted from a .judgment of a .iudge of the Ili!:li

Court of Justii'c for Ontario .sitting in appeal from an uwnn]
<it arbitrators und<'r the Railwa.v Act from which no appiiil

lies to the Court of Appeal.
llirdi) v. Toronto Uly. Co.. 2.') Ont. A pp. Rep. 8S, IVI-

lowed, that the .iudge under the Railway Act acts jinVdiHi

dcsigitafa and no appeal lies from his .-judgment.

James Bay Ely. Co. t. Armstrong, 38 Can. S.C.E. 511.

The arbitrators awarded the plaintiff .$1,170 which he

considered insufficient, and appealed to the High Cmnt.
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niiere it was im-reascd to $2.2ri(). The Kailway Ciiinpany s. ill),

ilicn took nil apiwal to the Sii|irfinc t'oiirt of t'aiiacin askiiiK».». (li).

to have the original award of $1,1TH restored. The plaintiff
liy eross-appeal elaimed tlmt the inereaso allowed bv the •)''l."''''"'

llisih Court was insufficient and that he was entitled' to a \"vn",i',
iiiueli larger sum.

Hy s. H;s of ' Kdw. VII. e. ."18. amendins the Kailwav
M, V.m (H.S.I

,
mno, e. m, s. 20a), if an award by arhi-

irators on expro.. ation of land liy a railway eonipany
<'si lis .+ll()l» any , ssatistied party may appeal tlierc'froin to
a Superior Coui-t. whieh in Ontario means tlie Ilisrli Court
..! the Court of Appeal (Interpretation Aet, U.S. Wnfi. e. 1,

-, H ss. 2fiK

/[fill, that if an appeal from an award is taken to the
lliu'li (Vmrt thcTe ean be no further appeal to the Supreme
Court of Canada, whieh cannot even frive special leave.

Calgary and Edmonton Ely. Co. v. MacSinnon, 43 Can. S.O.R
379.

In e.vpropriation proceedings under the Kailway Aet, the
;iiliitrators in making their awai-d stated that they had not
found the e.\pert evidence a valiiahle factor in assisting them
in their conclusions and that, after viewing the property in
(jiiestion, they had reached their conclusions by " reasoning
livm their own .judgment and a few actual facts submitted
in evidence." On appeal from the judgment of the Supreme
Court of Alherta setting aside the award and increasing the
damages, it was held that it did not appear from the language
HMil tliat the arbitrators had proceeded without proper con-
sideration of the evidence adduced or upon what was not
l>roperly evidence and, therefore, the award should not have
l»een interfered with.

Arbitration under special Act of Parliament.

Province of Ontario v. Province of Quebec, Re Common School
Fnad, 30 Can. S.C.B. 306.

.\ reference to arbitration provided that the arbitrators
should not be bound to decide according to strict rules of
];i\v or evidence but might decide upon equitable principles,
and when they did proceed on their view of a disputed ques-
tion of law the award shall set forth the same at the instance
of either or any party, and any award on a disputed question
of law should be subject of appeal to the Supreme Court.
.\t the time of rendering the award the arbitrators did not

ai^a,: m.
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declare, but rpfused to declare that in rendering the s.nl

award the.v had proceeded m on a disputed question of l;n
,

An appeal being taken to the Supreme Court and a mciti n

having been made to (|uash, the Court quashed the a|i|iii|

on the pround that the' award did not on its face shew tli.ii

the arliitrntors liiid proceeded on a di.sputcd question of ]:n

39 (e).

—

Unix (Is corpus not arisiiii; out of a crimiml cimru-

Ilabtas corpus proceedings not arising out of a criiniuiil

charge include cases where parties have been convicteii '.;

offences against what are treated as police regulations ratlin-

than crimes, and cases of imprisonment for debt.

Section 47, infr , e.tpressly provides that the limitali.M-

placed upon appeals from the Province of Quebec du n-t

apply to eases of habeas corpus.

Section 75, sub-section 2, infra, provides timt no sec-iiiiy

for costs shall be required in proeeedings for or upon a v lit

of habeas corpus.

Fraser v. Tapper, Cass. Dig. (2nd ed.) 421.

The prisoner was convicted before the stipendiary magis-

trate of Truro, N.S., of violating the license laws in fore.' iu

the town and lined $40 and costs as for u third olfeui.-.

Execution issued in the form given in the K.S.N.S. (4 sn-.;,

ch. (b, under which F. was committed to jail. While liiri\-

he was convicted of a fourth offence and lined $80 and ci.sis,

and was detained under an execution in the same form. The

Supreme Court (N.S.) on motion to make absolute a rule

nisi granted under li.S.N'.S. (4 ser.), eh. i)'J, diseharged il„-

rule. Before the institution of the appeal to the Supi, im-

Court of Canada, the time for which the appellant had Imu

imprisoned had expired and he was at large. On motimi tu

dismiss for want of jurisdiction, Ucld, that an appeal uill

not lie in any case of proeeedings for or upon a wiil irl

habeas corpus when at the time of bringing the appeal lli-i

api)ellant is at large.

In re George E. Johnson, 20th February, 1886.

J. was in custody on an execution for debt, and ai>[i!ioLl

to a judge of the County Court under chapter U>, U.S.

(N.S. ), 5th series, to l)e examined as to his affairs willi a

view to obtaining his discharge. The examination was liclil

by the County Court judge, who, on January 2:!rd, l^SH,

uiade an order to the effect that J. was adjudged guilty of
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fraud in respect to the delay of payment of his del)t to the ^- 3".

execution ereditors, and in regard to the disposal of his"' <'*

property, and by sueli order remanded J. to jail, witliout v, ",7,
privilege of jail limits, for a further period of six months .inri's.iirtl,,
Inim date <if remand. When the order was drawn up it was HntKiaa
dated i;4th of January, 1880, wliieh was Sundav, and ' "H'"".
ilireeti'd that J. ho eonfined in the eountv jail for six "months
I'rom that date.

J. was taken haek to jail, the order dated on Sundav
lieinpr delivered to the jailor, and the eounsel for the exeeu-
lion ereditors on iionday, jaruary the 2.Jth, proeured from
the County Court judge anoth,>r order dated the 2r)th, order-
ing J. to be iiiij.risoned for six months from January 23d.

Api)!leation was made to the Supreme Court <]f Nova
Seotia for the discharge of the prisoner on hi:b' a< ci.rpus,
ivhich was refused, the majority of the court holding that
lie was rightly held in custody, if not on the order of the
I'ounty Court judge, then on the original cause of his deten-
tion, the writ of execution.

On appeal to the Supreme Court of Canada, lldd. that
ii)e appeal nuist be dismissed. Appeal dismissed without
i-osts.

In re Smart, 16 Can. S.C.B. 396.

The writ was issued to obtain possession of children from
ilieir mother. After the case had been opened Ferguson, J.,
iiiiide an order directing that no further proceedings be
taken on the writ, but that the matter should be brought
liet'ore the court by way of petition by the applicant. On
:ippcal from this order the Divisional Court varied it by
iliiecting that the writ of habeas corpus should remain in
larce and that the questions for trial under the return
tli.ivto should be trie<l at the same time and place as the
.|iii ions under the petition directed by the said order to be
iilid. The judgment of the Divisional Court wa.s affirmed by
I he Court of Appeal. Tlie mother of the infant children then
:i|i[icaled to th Supreme Court of Canada, seeking to have
tile original order of Ferguson, J., restored. Notice of inten-
tion to appeal to the Supreme Court was given, but nothing
further was done until more than sixly days had elapsed
liiiiii the pronouncement of the judgment of the Court of
.\ppeal. Upon motion to quash for want of jurisdiction,
//' /i/, that " In appeals in habeas corpus proceedings no
M rurity being required, the first proceeding must necessarily
!« the filing of the ease in the Supreme Court, and that step

iaiat'' .m
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must lie taken within sixty days from the date on which th.-

judgment appealed from was pronouneed. '' The appenl

was therefore (luaslied.

Seid Sing Kaw v. Bowes, 17th May, 1898; Cont. Dig. 106.

t'pon tlie eallin); for hearing of tlie appeal (whieh \vil^

from a .jtidsiiient of the Supreme Court of iiriti.sh Columlii:i

refusing a writ of liahra.i 'orpiis, for tlie possession of (^11:11

Sine, a Chinese IVnmIe under »ne), counsel for tlie respi.n

dent iinidiiei'd to the Court an order of the Supreme Cmiri

of liritish Columhia dated suliseqiK'ntly to the .iudfiniciii

appcaleil from, hy whieh it appeared that the respondent, lli.

matron of a rescue home, had heen appointed by that eoiii

as puardian to the infant in question, whereupon the Cli:.
1

.Iwstiee intimated that, under the eircunistanees. it was us,

loss to proceed with (he hearing of the appeal, it heiiij

impossihlc that any order could he made thereon rcspcetir:-

the possession of the infant hcing siven to the appelhiii'.

The appeal was consequently <lismis.sed with costs.

The ad.jiMlication upon hahtifi^ corpus matters is expres^l\

excluded from the .jurisdiction of the Regi.strar, Oemi ,!

Order 8:),

The Rules applicable to habeas corpus appeals are 4(1, -IT.

48 and 49, infra.

Rule 12 provides that a special session of the Supreinr

Court under the powers conferred li.v section 34, supra, mii.\

he calleil for the hearingr of appeals in matters of liah(i.

corpus.

Certiorari.

The Supreme Court has oriijinal jurisdiction to issue a

writ of certiorari under section 66, infra. The ccrtinniri

proceedinps referred to in this section are those which have

originated in the court below.

The practice in ctrliorari in criminal matters, and llic

same practice appears to prevail in the provinces of Canada

where this procedure is applied in civil proceedings, is statrd

in Paley on Convictions as follows :

—

"Ifa rule nisi only be srranled in the first instance tin

argument on such rule generally decides the case, and it it

be made absolute after argument, the conriction is quaslnd

almost a.s a matter of course, when it is afterwards brouglit

up on the crrliorari."
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3i».The Queen v. Troop, 29 Can. S.O.R. 662, infra, p. 154.

}fr. Jiisficf Kiiif/ fitf fill Cimrl hirr said:—
"It is spttlt'd In cases where no restrniTit Is itnpospii by the Appeilnto

Lfgiftlature uiion a review by certiorari that an adjudication .InriNdirtim

hy a tribunal havinR Jurisdiction ovor Mie subject matter is. (Vrtifirnri.

it no defett appears on the face of it, to be taken as conclu-
sive of tne facts stated therein and that the court will not on
'trtlorari quash such an adjudication on tlic ground that any
Huch fact, ho\ ver, essential, has been erroneously found, but
\\here the ri^lit Is taken away by statute It is to be (k-eTued as
hi 111 existing in casrs of want or excess of jurisdiction, or
iraud."

Section 2-t{.(/) »r the Supreme & Kxelieinier Cniii'ts Act,
lOntHinintf tlie original nf this siili-sei-tion in the first place
nnty applied to habeas corpus proceeilinjrs. hut in 1801 Sir
Inhn Tliompson intriuliicod a liill ntnenilini.' the section and
niakinfr it applicahlo to prohihition and cfrfv/niri jtroi'eed-

injjs. In statinp to the House his rensons for the jnnond-

iiient, the Minister of Jnstiee said:

—

"In some provinces, especially Xfw Brunswick, the courts
lave power to review on t-ertloiarl a great many matters in

-vhich the superior courts have no original jurisdiction. For
example questions of assessment are reviewed by tlie Suiueme
I'lmrt of the province under certiorari, although the suit did
nut begin in a superior court."

The provision relating to quashing assessments hy
itrtioran proceeding's in the Statutes of New Brunswick at

the time the amendiuent was made, are contained in the Con-
.solidated Statutes of New Hrunswick, 1877, eh. lUO. Section

111 provides " No such rate or any proceeding touching any
such rate shall in any case be (plashed for defect either in

form or suhst^nce unless and until in the event of the court

iuing unahle to give the relief or mak<; the order or orders

lnTciuafter mentioned."
' 112. On any rule nisi Iteing granted for u certiorari

1" hring uj) any rate or any proceeding touching any siteh

r;ite, with a view to qua-shiug the same, the Court shnll

li;ive and exercise the following powers in reference tliertttf."

i'lien foll;i\v special provisions.

On this state of the law there arose the case of Er parte

'hnms J). Lnvin, 11 Can. S.G.R. 484, in which a rule nin was
L'ranted calling upon the assessors of rates for the City of

St. John to shew cause why a writ of cfrtiorari should not

i-:-^ue to remove into the Supreme Court the assessment list,

\\lH'rehy the said James D. Lewin was assessed as President
«\' the Hank of New Brunswick in the sum of $12,760, and

itf
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s. '>3. nil proceedings upon whieh said assowmcnt was based, w-itli

».!). ^). n view to the fiame being quashed. After argument the ru!i

Apiiellnto
""" diseharged. An appeal was thereupon taken to tin

.luriKliction. Supreme Court of Canada when the judgment below wiis

Certiorari, reversed and the appeal 'allowed with costs.

This decision was in 188.') and prior to the amendment,
and tlic fact that the Supreme Court had exercised .iuri^-

dietion in nuitters of cfrfiorari does not seem to have eouii'

to the Itnowledpe of the ^linister of Justice.

Similarly before this amendment and when no exprr^>

.iurisdiction was conferred upon the Supreme Court i]i

matters of prohibition, jurisdiction was exercised in .-iii

appeal from a judgment of the Court of Queen's Hent'li

(Quebec), arising out of a writ of prohibition

—

Coft' \.

Morrinn, 7 Can. S.C.R. 1—and the amendment was thcri'-

fore not considered necessary* by the Supreme Court to jrivi'

it jurisdiction in matters of prohibition.

The Queen v. Sailing Ship " Troop." 29 Can. S.C.R. 662.

An action wa-s brought by the Imperial Tioard of Trii.l

in the natne of ITer JTajesty against the defendant befuri^

the police magistrate at St. John to recover the amount
paid for liospital fees and board at Hong Kong incurrril

on behalf of a seaman on board a ship of the defendant, wlm
was injured and left at Hong Kong, and also the expensis

of carrying the seaman to London. The Supreme Court of

New Brunswiclc made absc' ite n rule nisi for a crrtinnni

to remove the proceedings before the police magistrate, with

a view to having the order made therein quashed. On appc'l

to the Supreme Court of Canada the judgment below w.is

reversed and the appeal allowed with costs. The question nf

jurisdiction was expressly taken, fide judgment of King. .7,

JoneF V. Cit7 of St. John, 30 Can. S.C.R. 122.

This appeal originated by an order nisi made by one i.f

tile judges of the Supreme Court of New brunswick in ^iii

application by the appellant calling upon the Conuium

Council of the City of St. John, the Board of Assessors "f

he cit.v, and the appeals committee of the Common Cnuiiril

to shew cause why a writ of certiorari should not i.cRue In

remove into the Supreme Court of New Brunswick, tlic

asses.sment against the appellant. The report of the Appeiik

Committee and the order of the Common Council ailoptnl

the report with a view of quashing the assessment repnit
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and order. After argument before the full Court the order S. 30.

nisi was diRchar^ed. Upon appeal to the Supreme Court the*-'_^
judgment below was reversed.

Vi.pellnt*'

Jon« . City of 3t. John. 31 Can. S.O.R. 320.
JuriBdiotion.

. .
Ortiornn.

Previous to tho prooeedincts in the next preeodinj? case,

the appellant had, under protest, for some years paid
nssoRsments similar to that in issue in the appeal to the
Supreme Court and in wbicli the rule nisi for a writ of

cfrtiorari vas similarly diselmrsed by the Supreme Court
uf New Brunswiek, but no appeal from that decision was
taken. After the judgment of tlic Supremo Court the

iippellant instituted an action to recover the assessments so

previously paid under protest, but tlie Supreme Court
nilirmed a judgment of the court below, holding that the

judgment in the earlier assessment not having been appealed
t'nnn. the matter was rrs jiniicnfn and i'ould not bo reeovcr'd

ti'iw in an action.

Bigelow T. The Quean. 31 Can. S.C.R. 128.

Upon appeal to the Supreme Court of Canatia from a

.jittlgment of the Supreme Court of Nova Scotia vacating
till' order of Ritchie, J., for a ccrtiurari on a conviction

iifrainst the appellant, on the ground that the affidavit re-

fiiiired by section 117 of the Liquor License Act of ISOfi had
imt been produced on the application for the writ of cerli- •

ornri, the appeal was dismissed with costs.

In re Trecothic Uarsh, 37 Can. S.C.R. 79.

Appeal from the judgment of the Supreme Court of Nova
S-otia (38 N.S. Rep. 23), setting a.side an order made by Jlr.

.Justice Graham, on the application of the appellants, direct-

in^,' that a writ of certiorari should issue to remove into the

^aiil court the record and proceedings of the Board of Com-
missioners for the Trecothic March assessing a rate upon the

liinds of the appelLints for expenses incurred in the drainage
iind dyking of the marsh.

The company applied for an order to have the record and
proceedings removed into the Supreme Court, by way of
fifiorari, within the time prescribed, but the judge reserved

his judgment upon the application and made the order for

tlio issue of the writ only some days after its expiration.

The judgment now appealed from set aside the order upon
thi- merits of the ease, holdins that the ns.«essment upon the

liinds of the appellant had been properly imposed.
Appeal dismissed with costs.
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H. :w, Oanidlu Piclflo R»Uwiy Oo. T. Tin KUf, 39 0«a. 8.O.E. 476.

'' I"'- Appoiils from jiulgments of the Supreme Court of ih,

M,i*Miii6 Norlh-Wext Tcrritori.'-i, <lia.'lmrKinK onlem iii«i for wnts ..i

.hiri..li.tion. crrlwran to remove' unil in">«'' convictions iiirmnst tlu' r;,.!.

l'n>iiiliition. H„y ,.(inipiinv for unlawfully kincUinK priiirie lires, iit ..r

neiir .Mortiiu'li iind Krnfolil, respectively, in tliel'rovi i

SnMkateheHiin, conlrnry to the provisions of The rriini>

Kin's Oriliniince, ns nnieniled.

The principal ipicstions at issue on the n[ipeals were m. \;

the application of the provisions of The I'rnirie Fires Or.liii

anee in respect to kiiidlin),' fires on prairies anil tli(^ i

struetion of Hre-«unrils. to railways suhjeet to the eontnil ..i

the Purliaioent of ('annda.

The judgments appealed from were reversed.

Rex . Ing Kon. Not. 27th, 1907.

The defi'ndant was eonvii-ted hy the Police Mugistri.l

Toronto for selling liipior without a license and an order »ii«

made for the deslnietion of the liquor seized. On cerhnrnn

the High Court confirmed the conviction, hut varied the onli r

so far as part of the li<luor seized was eoneerned, on th.

ground that it was covered hy the provisions of bl \ .
c .io

s 3 This .iudgment was affirmed hy the Court of Apt I

(reported Weeklv Notes). The private prosecutor applml

•
to the Supreme Court for leave to appeal, which was reluso.l.

Sisters of Charity t. Vanconver, 44 Can. S.O.R. 29.

Upon an application hy motion for an order calling upon

the Court of Revision to shew cause why an order for a writ

of certiorari should not issue to remove to the Supreiiie Cmirt

of nritish Columhia a decision of the said Court of Revi-ym

with respect to exemption from taxes of the appellanis, \\w

writ was ordered. Tpon appeal this order wa.s rescind.,!. .\

further appeal to the Supreme Court of Canada was ,li.^.

missed The merits of the exemption were discussed an.

dispose<l of upon the application for the order and on npp.nl

th.'ivfrom. Viilr also infra, p. 186.

I>r(,hihitinn.—U<risli»i!i prinr tn Amni<hnciit of isni.

\s mentioned in the note to certiorari, aupra, the Rnprcin.

Court exercised .iurisdiction in prohihition proceedmirs L.tii;

hefore the amendment of 1891 expressly conterrini; jnr.K-

diction.
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Cot* T. Morcu, 7 Oui. S.O.R. 1. m. :ifi,

Thi' iiiiinii'ipiil corpornliim of thn County of II., in the"" iii
rrovincp of (jiichi'c, inailp nn niiwssnicnt n'lll n rdinit to .\|,p,.||»i,
law in 1872. In 1875, n tricnnint nwpwimcnt roll wn» iiuuli- .Purndlction.
;inc| tlii^ |m)|icH.v mibjcet to iissi'winicnt whs nssosacd at ''"ihlMtion.

iil.74.'),r>88.r>8. In 187li without dctlnrinK thnt it was an
iiiipndmont of thi- roll of 1875. ihp oorporiition iimdi' an-
iithi-r asRi'wrnicnt in whii'li the proprrty was nswxdcd at
*;i.l.')8,.W0. .AmonB the propprtips thnt i-ontrihutcd towards
lluH aiiRmontntion wprp those of appelliints, who by their
liitition, or rniin'li Hbrlh'r, addressed to the Suprior Toiirt,
iilli'ited that the seeretary-trensurer of the Countv of II. was
iil»iut to sell their real estate for taxes under the provisions
M the nmnieipal code for the Province of Qiieliee, lU V. p. fi8.

V '.m, ct srq.. and prayed to hiue the assessment roll of 187(i!
in virtue of whieh the officer of tlie municipality was proeeed-
inir to sell, deelare<l invalid and null anri void, and that a
irrit of prohibition should issue to prevent the respondents
Imm proeeedini! to sell. The Superior Court dire.'ted the
issue of the writ rpstraininpr the defendants as praved, hut
upon the merits, bcld the roll of 187« valid as an amendment
if the roll of 1875. The Court of Queen's Denc'h reverspd
this judcmcnt on the merit.s. ami held the roll of 187r) to be
siilwtantiall.N- the new roll, and therefore null ;rnd void.
On appeal to the Supreme Court of Canada, the Court

l»'inK pqualy divided, the appeal was dismissed without costs.

Foalia v. Oorpoiatios of Quebec, 9 Can. S.O.R. 185.

ruder the authority of the Act of the Legislature of
liuchec, 42 & 4:i V. c. 4, s. 1, a penal suit was, on the 20th
of .lanuarj', 1880 instituted against I", in the name of the
or|H)ration of Q., before the Kecordcr's Court of tiw City
'f y., alleging that " on Sunday the 18th day of January,
ISSd, the said defendant had not closed during the whole
if the day, the house or building in which he the said
'WVndant sells, causes to he sold, or allowed to be sold,
|iirit\ioHS liquors by retail, in (|uantity less than three half
!

lilts at a time, the said house or buildinir situate, etc." P.
ills convicted.

.\ writ of prohibition to have the conviction revised by
ilip Superior Court was suTiseiiuently issued, and upon the
nuTits was set aside and qua.sbed.

I'pon appeal to the Supreme Court of Canada, the inem-
'iiTs of the Court being equally divided, the appeal was
ilisiiiissi'd without costs.
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MolroB T. Umb«, IS 0»tt. «.0R. 263 (1188).
The iiiHpivirir iif lici

ApiKiiuie Moiilriiil I'liiiriti'il K,, n ,{

.liiriMfJii-ti.in. M. je Itrn! (Inly lii'i'nm'ij I

t'lT llif riv, niio <listrii't .

ni.viiiiin in tlii' iMiiploy n( J. I| |.

tfKvn umliT I1m< Dcirnini'
Statulo. 4:t V ,.. Ifl, |„.r„ro the Court .,f S,,,.,.iHl iC^Zl^
hi! leu,,. Bt Montrcnl, with hnviiiB «>l,| hwr oiitxi,!.. il
hu,jno«. pmnHop. of ,r. H. H. M. & Itr..s., hut within ll„
Nnid (lint net in lonlriui'ntion of thi' (Juohcc t,i
Act IHTH, nnil it, mni.ndmi'ntn. nnil nxknl n cnndi
or *!i;> nnil i(MfH nuninst H. for irnicl offpiK

ir T> M t I.
""

i"
,;' '.'". "."'" '"""'. ThcriMi|.i,M

-.. II. H. M. & Ilrim. nnd tl., chiiiiiinir oilir nlin thnt h, i,,.,luvmni hrowiTH undiT tlic Dominion Sfntiiti- thn- hiid
',

nifht of wHinif hpor hy nnd through their ..niplovivs „„,!
'"lyincn without n provinoinl lii'cnui-, nnd thiit 41 V ,. •

l).K nnd it» nmondnionlN Hi>rc ullra iiV. «, nnd if i-oiisi,
tiitionnl dill not niithorizo tho complnint n«nin»t R ciiii.k.i
n writ of prohihition to he i»iui-.l out of th,. Siinnrior r.mrt
jn.)oininB tho Tourt of Spfcinl Soa»ion» of tho IN.n.T l>,„„
further prooooding with the ooniplnint hirninst R.

n,ht. por Ritohio. r..I., nnd Stnmir, Kournior nnd iroti,->
•I.I., thnt tho Quohoo Moon»o Aot nnd its nmondrnont.s «,.,v
intra f.iT< nnd tlint tho Court of Spooinl Sonsions of tli,.
tonoo of MontronI hnvinif .jiirisdiotlon to tn- tho nil. .-,,!
offonoo nnd hoing tho proper triliiinnl to ilooido tho qnostin,,,
or tact nnd Inw involvod. n writ of prohihition did not li,

Wallacg v. O'Toolt, 16th Febmary, 1886.

.\n notion of trovor wns hroiicht neainst dofendnnts ii,
tho County Court, nt Ilalifni. N.S., to whioh thov ploa,l,.,l
B oiiiMhcr of plons inoluilinif one to tho .jurisdiction of tlic
court. This pica was hasod on an alli'^ntion that tho gocU
tor which tho notion wns hrouKht, wore of tho vbIiio „f
$finn, the .iurisdietion of tho onurt in notions of tort LoinL-
limited to i)i20(). The plaintiff domurrcd to tho pl,.,i „r
wont of .mnsdiction. nnd nftor nrpumont tho deniiirnr
wa« ovorrulod. No appeal wns taken from the judem,.iit
ovcrralinR the (omurrcr, hut the pinintiff (rave notice cf
trial and entered the cause for tnal at Chnmhers l.ofor.'
the County Court juduo, who nnnouncod his intention of
tryintr the same on the reniaininpr pleas. The rtoronchml.
olitained n rule „hi for a writ of prohihition to rcstnnn
the .ludco from tri-ins the cbusi, on the pround that tlio
.liidfrment on the demurrer disposed of tho wh('" ea«e
on arRumcnt of the said nil it wns disehnrsed.



HI' RKMK rolIlT \( T.

On appiiil u, th- Supr.™.. Cmrt of Cimi.l,.. 11,1,1'*
>nmK, .I., ,|„...„ii„,., ,i,„t tl fr„,.t „r ,1„. i„,ltfm..iit on"'
in. (lorimrr..p ivim t. .iiihhI, th|. writ, ami tli.. rulf nui lot a ,
nrit of prohiliitum sIkiiiIcI I»> iimili> nhwiliit,..

,,

I'<-r Slmmr. J ili»«,.ntinB, Hint tlio jiiditjnont ..f tho'i'
I Himtv (nurt jilIko <>n tlw .l..tniipr..r <liil n„t .liKpns,. of thn
.;i-^. Mit lic> hnil n riifht to pi'comi.lcr Hi.- smi n tin. triiil
,1 til.- 1»«11M niNoil l,y til,, otln.r p!,.,i,: thllt tlu- pl,.l, In the
.iiri.,li<.tioii hy iittopni.y wiis null iinil voiil „ml IT iu.lif-
m. nt had hc'n mU-rfil „{ ponDnl on tlin (l..nnirrt.r Mioh jnd».
m.rit woiKI hiiv(. Ii<.,.n lil<..tti«,. null im.l vciil: unci tlmt the
miiHint (.Ininml l,y tho plaintilT's ,l«.lnniti"t, hfinir ovrr
*2m tho ooiirt hn<l jiiri«.li,.tion.

Appeal allnwod with onHtB.

Attotuy-Otiurtl ». Flint, 16 Can. 8.O.R. 707.

„
,!'"" •'"«" "'•'•<' «"l"'ei in III,. Vi,-,..A,lniiriiltv Cmrt at

Halifax nn Ih,. inf.innaliim ot tho Attnrn..v.i!i.ni.rnl nf
Ciniidii aciiinst the ,l..f,.n,lMnt ti. ,.nf,)P,.,. Hi,.' pavinont ,)f
l»niiltif« for hp.,.a,.|ioH of llii. Inliiiul Ucvt.nii,. Art Th,-
'.iirt held it had .jiiriwlii'tion. whiTciipiin tho ,li.fonilnnt
Flint npplip.1 to tho Supronio f'oiirt of Nova S..otin for an
nr.lop for a writ of prohibition to stay fiirtli,.r proooodiniw
III the Vi. Ailimialty Court, whii'h was (rrnnt(.d The
.yttornoy-Oonoral thorciipon appi.alo.l to tho .Supromo Court
"I I nnadn whore his iippoiil wils allowi-d witi ."ts.

Oodson T. Olty of Toronto. IB Can. S.O.R. 36 (1890).
The city council, under R.S.O. 1887, o. 184. s. 477 named

,1 losoliitioii (liroctinK a County Court jikIk,. to inquire into
Joiilings between the city and persons who wori! ur had boi-n
.•"Mtractors for civic works and ascertain if the I'ity liail h,.en
il'lrauded in connection with contracts; to inquire into tlii.
uIhiIc systi'in of ti'mlerinu, awarding, carrjintr out ful-
lillins and inspectint; contracts with the i.ity' and
In iiscertain in what respect, if any. the system of eitv biisi
n.ss in that n'spcct wius defective. ().. who lia,l been"a con-
tni.tor and whose name was mentioned in the resolution
all. iidod before the .iinlsjc and cloimcd that the inquiry a.s
to Ins contraa."^ should proceed only on specific charpos of
malfi'^ -ance or misninduct. and (Me .judee rcfiisine to ordi.r
Mi.'h charges to !e fonnulatcd. he applied for a writ, of pni-
Inlntion. Held, affirming the .iudginent appealed from (in
Ont. App. R, 4.-.2), Owynnc. J., dissenting, that the Coumv
I liirt judge was not acting .iuiliciallv in holding thi.s inquirj-'-

IMt

>i>t.*.n>iit-

iiriHilii',,,

'rt.lllliltKi
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^- !i!*. tiiat !u' was in no sense ii court and had no power to
[

,.

U.S. j^H. noun<*e judt^nient imposinjr any lejyal duty or oMipatiou . t,

\i>i«3ilate
""'^ person; and lu' was not. therefore, suli.ject to eontr.il \.v

.liirisdiction. w'it of prohibition from a superi()r court. llild, i^-r

Crohihition. Uwynne. J., that the^writ of prohibition wouhl lie and m
tlie eiri'Uinstances sh(Mvn it oufjlit to issue.

TItf cas(s foUotriHfi arost fiin<( tin ami ndnn nt i>f l^'M

TremUay v. Bemier, 21 Can. S.C.R. 409.

The Synuir of the Hoard of Notaries of the l*rovinf. .,i

Quebee made a complaint before the Roard a«?ainst iln

appellant i-liarjrinu' him with improper eonduet. The I'l-pil

hint was summoned t(» app<'ar l)efore the Conmiitt*'!' wi

Discipline tit answer tt) tliese cliarfres. He ai)peared liy Iin

attorney and filed a declaration takinjr exception to !!|,

jurisdietion of the Conmiittee. His lu-climinary objrctinn

bcin;j overruled, the appellant pleaded that as the citarei-

ajrainst hiiu amounted to a felony, the ronmiittee li.iti n-i

jiower to try him until he had been tried by .a eomini-nt
criminal court. The complaint, however, was prociMipd

with and the appellant obtained a writ of prohibition trn:,.

the Superior ('ourt restraining; tlie respondents in their tth

ceedinjis. This judfrtnent was reversed by the Court o|

(Queen's Heneh and an api>eal to the Supreme Cour! n^

Canada was dismissed with costs.

Shannon t. Montreal Park & Island Railway Co., 28 Can. S G R

374.

The controversy between the parties arose from print. u"

injrs upon an arbitration under the Railway Aet oi' I>''\

The arbitrators wen; iiroceedinjj to render their auiini

when the railway company obtained from the SuiMrJnr

Court a writ of prohibition enjoining; them from rcit ivint:

eviilence or to do any official act in connection with tin-

expropriation. The appellant was mis-cn-causc in the ims.'

and contested the petition. The Superior Court, m.iin-

tained the contestation, dismissed the petitiitn and <iii;i^li(il

the writ of prohiliition. but the Court of Queen's I'xnrh

maintained the writ and granted the conclusions <if t\u- '•'\n-

jtany's petition. Cpon appeal to the Supreme Cmnt nf

Canada the respondents ob.iected that there was no iti'f'iii!

from judgments rendered in matters of prohibition in tlir

PiH.vince of Quebec, but tlie Court held that the Act .it l^'M.

.)4-.')") V. e. '2'k s. 2. applies to the whole Dominieii .nnl
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.llowcd the appeal witli costs. Tliis deei.ion «-„s ovorrul,.,! < ••!'.

Ii.:rm,a„r y. SI,, Thcrfs,, 4;t Can. S.C.R. 82. ii,fr„. p 1.;l'>.' Jo.

Honaa v. Bar of Montreal, 30 Can. S.O.R. 1.
.\p|iillai,.

In pursuaneo of statutory powers, the Rar of Montr,.ar'''""S'o;:'
..upended a praetismpr a.lvoeato after hohUnfr an inrp.in'
,ntc, eharwes against h.m «),ieh. however, had been 'vitli-
.lr|i»-n l,v the private prosecutor before the eouneil ha,l eon-
,„iered the n.atter. It ,Iid not appear that «-itnes.,es had
' " ™>'>';.<1 up,.n oath during the inrp.irv and no notes
M, «TdmB ot the evidence of witnesses a,hh ,1 had been
t.Ncn. The effect of such alisence of written notes, it was
.
mmed by the appe lantt. was that he ha.l lucn deprived

" an oppor unity of cITcctivcIy prosecuting an appeal to

T ,'

^'n li

""';' "^ *'" '""• '"' "'' '••»'"'•• <" Quebec.The appel ant sued out a writ of prohibition in the Superior
fnurt. but on the nrgun,cnt of the return it was c,uasl"d
n.> n,>penl to the .Superior Court sittinir in review, the iude:ni.nt^bcow w-as reversed an,l the writ .naintained. and tlu.
I..:, of .Alontreal declared to have acted illegallv in suspend-

( ,"'.n''""n
"", ^,';" •^"'''-""™' "•"' "-^^'-'I'.y the Court

,nn r" , ' 'T ""'"'''' *" *'" «"Pn.me Court of
« .m.nda tlu- appeal was dismissi'd with costs.

OTarrell v. Brassard. 4 Q.L.R. 214.

IhW, by the Court of Queen's Bench, there is no appeal
",., a ,,udsmont of that ,.ourt to 11,^ .Maj,.stv in Ilcr 'ri'^v

I "luicd m a nuitter of prohibition.
^

Quebec Railway, Light and Power Co. v. Recorder's Court. 41
Cau. S.v.R. 145.

On eomi,laiut by the City ol Quebec that llie company had-l.c.-ally neKlected to operate their traai.ars at cer"ain L ednilcvals necessary for tlte couvenienie of Ihe ge-ieral o, bbeu|»H, certaui streets in any city, 1„ violation of thL cl^y byK,«, heu ,„ force, the co.„„any was sunuooned before tifeH.. orders Court for the City of Quebec and. upon con let on
!

llie olleuce as charged against the by-law^ "t ^as co„Jcinned o pay the penalty of »40 provided unde^ the by-law^
.'';<'>'''>. The company. In pleading to the "omulalntined the jurisdiction of the Hecorders Cour to hear Ind...;.™i„e the inalter In issue on the ground that the obirgatton

1. ....>. of the company to operate and circulate Us cars »fcernim fixed intervals v^as contractual and the breach of anyic
1
obligation was not a malter which came within the urC,M.on of the tribunal, but was within the e..clus ve ur sd ctlin

''> 'he Superior Coutt. Ipon conviction, the conipaay sued

'i^jjiif :
--'i»
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S. 39, out a writ of prohibition alleging that the Recorder's ('< ,.;•

s.^. (d), had no JuriBdktion to entertain any suit ior proteedint u

respect of the penalty claimed; that tho penalty sought In in

Appellate recovered was [<>r the 'alleged breach of contract result:!!-

Inrindictmn. from the by-laws and a deed of agreement entered j , ,,

Mandamus, between the city and the company, baaed on the by-laws; iii,-.

for any such breach, the company was not liable to a pi'niiiu

but for damages only In a suit properly instituted in a mii:'

ol competent jurisdiction; that the frequency of the si;i\ .

.

required had not been legally determined prior to the (.i:u-

plaint; that the by-laws in question did not impose any iii'ii;i,n

in respect of the matters complained of; that the city b;i,| n,,

autliority to enact by-laws imposing penallies for the hn ai !i

net out in the complaint or to give the Recorder's Cinin

authority to enter! aiii such a complaint, and the by-laws in

question w*'re iin onaiatent, void, vagi *^ /'and Ineffectual for

want of certainty.

At the trial, the writ of prohibition was quashed w ih

costs, and this decision was affirmed by the judgment iipinni. ,i

from, Bosse and Cimon, J.J. dissenting. A further appeal f.

the Supreime Court was dismissed.

Desonneaux t. Ste. Therese, 43 Can. S.C.R. 82.

Au order for a writ of proliibition was made by a jmifr

of the Superior Court, which was affirmed by the Coiiri ni

Kinjr's lieneh. An appeal having been launched to ihr

Supreme Court of Canada, the respondent moved tn <iii;isfi

for want of jurisdiction. The appellant claimed jiirisdii--

tion by virtue of the special provisions of s. liO. hut th.-

court held this section is fjoverned by s. 46 and the ;i[t|.ial

not fallintr under any of the provisions of that scrliuii.

(lua.-^lied tiie appeal with costs.

H9 (d)—Mandamus.

Section 47. ittfra, expressly provides that the Ihnifaiiitns

placed upon appeals from the Province of Quelicc do nnt

iipply to eases of mandanuis.

In tiie Province of Ontario there is no appeal from tlu'

Court of Appeal in proceedinfrs for or ui>t)n a writ of

mandamus unles.s tho case is one of those provided fur hy

.section 48. infra.

('asrs from llu Proriiirr of Qurhfc.

An appeal 1o the Supreme Court of Canada in iui\ r.ise

or proceedintr for or ujnui a writ of mandamus w;is •.'nintod

Iiv scctitm 2;t of the original Act eonstitutiu^r the Coiirt.

H8 V. e. 11.
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(d).

Danjoa T. Mar^iilB, 3 Can. S.O.B. 251 (1879).

.\ TiLiiniciiml cimncil, of whicli tlio appellant was the pre-
suling ottieer, having passed a by-law in wliieh the respon- Appellato
.lent had an interest, the latter obtained from the Superior -luriBdictioii.

Court a writ of niandnnius in order to eonipel the appellant ''•''°''"""''

til sign the minutes of the meeting of the eouncil at which
tlie hy-law had been passed. Afler serviee of the writ, the
appellant signed the minutes. The Superior Court or a
judge thereof in Chamber.s, gave judgment nd.iudging the
present appellant to pay the eosts. From that .iudgment
the appellant appealed to the Court of Queen's Beneh for
the Province of Quebec, hut that co\irt re.jeeted the apjieal
hir want of .iiirisdietion. hr'ling that the judgment of the
Superior Court was final aii,. in last resort. The appellant
tliiTeupon appealed to the Supreme Court of Canada from
tlie judgment of the Superior Court and not from the Court
"f Queen's "Bench, when the appeal was quashed, the Court
hcihling that no appeal lay from the Province of Quebec to
the Supreme Court of Canada except from the Court of
t^tieen 's Beneh.

Suh.sequently. by rA-^r, V. e. 2.5, s. !!. an appeal was
expressly given from the Superior Court in Review to the
Supreme Cotirt of Canada subject to certain limitations.
Iitfra, section 40.

Suite V. Three Bivers, 11 Can. S.C.B. 25.

This was an appeal from the Court of Queen's Bench
(Quebec) in a proceeding by petition for a peremptory
mandamus directed to the oftieers of a municipal corpora-
tion requiring them to issue a saloon license to petitioner
ivithout payment of $200 license fee imposed by the munici-
pality by virtue of a charter granted by the Legislature of
ttip Province of Quebec.

The petition also alleged that the act of the local legis-
iatjrc was ultra vires of its powers. The Superior Court
(rranted the petition, but this was reversed by the Court of
IJiicon's Bench. A further appeal o the Supreme Court of
Tanada wa.s dismissed with eosts.

Tremblay v. The Commissioners St. Valentine, 12 Can. SCR. 646.

The Superintendent of Education having ordered the
mvixion of a scnool district and the school commissioners
liavinu' passed a resolution that the district should not he
divided, the Superior Court ordered a peremptorv writ of
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iiiaiiilaimis to issue. TJiis jiiiljimciit was reversed Ly tli'

Court of (Queen's Ueni'h. but reinstated liy the Siipreiri.

Court.

Brady T. Stewart. 15 Can. S.C.R. 82.

Tlic iipiK'lliint sued respondents, the licpiichitors of lli.'

St. (iahriel .Mutual liuikline; S'-.eiety, claindnj; a mandamu-

to wmipel tliem to aeknowledl-'e liim m- a sliareholder in t!i.

soeiety, and to eolloeate him for dividends on eertnin sliiiiv.,

The respondents set up a plea ot litigious rights wliieh m;iv

maintained liy the Court of Queen's Heneh and the Sup. i inr

Court and ailirnied liy the Supreme Court.

Langevin v. St. Marc, 18 Can. S.O.E. 699.

The appellant applied to the Superior Court I'or a wrii

of mandamus asiainst respondents. The writ having iinn

granted, returnalile hefore a .iudse of the Superior Couil in

Chambers, respondents, aecordinj! to the praetiee in Queluv.

filed pleas to the petition upon whieh the writ issued, tn

whieh the aiipellants demurred, Tlie Superior Court ni;iiii

tained the appellants' deuuirrcTs, hut this .judj-'ment «:k

reversed by the Court of Queen's lieneh, the e.ourt si\\uri

that the eorporation had the ritrht to proeeed to an citiiiiiii

to establish eertain alleged irrej;ularities whieh would inviili

date the deeree of the Superintendent of Edueation ij>

(piestion, and tindinj? there was error in tlie inlerhwiilory

.iudgment of the Superior Court, annulled it and dismivs,.,!

the demurrers. On appeal to the Supreme Court it ii;i>

hehl that under section 24(,f;) (now .'i9((/)) allowin-jr pi"

eeedinps for or upon a writ ot mandamus, the deli^ilill

sought to be appealed from must he a final .iudmnent. iiihl

not being so in thi.s ease the appeid was tiuaslied. hut uli.ii

the Siiperiiir Court ilireeteil a iiereinptiiry mandamu-i t"

issue and in defaidt eondemned the defendant to pay $J.i»io.

the Supreme Court exereised .iurisdietion. Hrhl. that .jmli:

ment in this suh-seetion means final .iudgment, per Fniniii<'r

and Ta,sehereau, JJ.

Patterson. J., dis,s( nting, pointed out that tlie ,>llerl .il

section :W (section 47. infra) was to provide tliat tliciv

should he an appeal in eases of mandamus where the ,in,lL'

ment was not final, as that section expressly says lli.it

appeals in cases of mandamus were not to he affected b> lie

provisions of section 28 (section 44, uifra). whieh pmvi.l.-^

that an apfieal shall only lie from final .juilgments. The

judgments of the majority of the Court do not deal witli llii>

effect to he given to section ^Ci.
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Hus V. St. Victoire, 19 Can. S.O.R. 477. «. I!!,

The i'licts o( this ciisi' being similar to those exiatin^,' in "''_„.

Langevin v. St. Marc, l)iit evidence liavinj; lieen piven npon A|iiiell:iii'

the allegation set up in the pleas file<l in answer to the 'iiii>*'ih'tii>ii

petition for u niniivhiiitus, thereupon the Superior Court ^la°<ia""8-

granted a perein|)tory nianilanuis and ordered the school com-
missioner to obey tlic order of the Superintendent of Educa-
tion and in ilefault be condiinned to pay $2,000. The
Supreme Court exercised .jurisdiction auil dismissed the
itppeal on the merits.

St. Charles v. Cordeau. C'>ut. Dig. 808: 9th Dec. 1895.

" Cr'r.r the provisions of article 20.")."i of the Revised
Statutes i)f (Quebec, as ainctided by .">.) & -"ifi V. e 24. ss. 18
:ind 10, ci'rtain ratepayers of a si'hool district appealed to

the Superintendent of I'ulilii' Instrnction for the Province
nf Quebec, who thereupon rendered a decision and gave
urders atui directions respecting the erectitm of a school
house, \vhich, however, the School Cominissinners neglected
to perform. Held, affirmiuir the .i.iilgment appealed from
that in such ease the decision ')f the Superintendent tif

I'ublic Instruction was final : that no appeal therefrom
would lie to the Superior Court, and that the proper remedy
to enforce t'je execution of the onh'rs and directions of the
superintendent was by mandamus."

Cadieux v. Montreal Gas Co., 28 Can. SCR. 382.

In this ease the Supreme Court reversed the .iudgment of
tile Court of Queen's Hench which reversed the .iudgment
r the Superior Court ordering a peremptory writ of manda-
mus to issue against the defendants.

>'>eacb V. 3tanstead, 29 Can. SCR. 736.

The iilaintiff was proprietor of a hotel in the township
if Stanstead. where no by-law prohibiting the sale of intoxi-
liiting li(piors existi'd. and being d .irons of obtaining a
license, made the necessar.v deposit ol money and filed a eer-
liliciite as rc(|uired under the Quebec License Law. It did
nut appear that there existed any cause sueb as is set forth
ill the statute for the refusal of the cimfirniation of the certi-
liciite. but the municipal eouneil passed a resolution
nfusing so to do. The plaintiff thereupon tool; an action
for a mandamus to compel the corporation to confirm the
irfificnte. and by a .itidgment of the Superior Court sittinf;
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in review it was ordered that a peremptory mandanuN

should issue enjoining th» coniieil to confinn the eertilicati

.

which was accordingly done. I'laintitf afterwards bronchi

the present action for damages against tlie corporation fc.i

loss vi business caused by the wrongful act, as alleged, of

the council. The Siijierior Court decided in favour of t)i.

plaintiff, but its .judginent was reversed by the Court .il

Queen's Bcnih. On appeal to the Supreme Court, Il.nl.

that in deciiling the present appeal the Supreme Court u:i-

not hound by the judgment of the Superior Court in Ihr

matter of the iiiandanuis. but even if it were, there imtl

other grounds upon which the Court might hold that tib

action was not maintainable. Tlie Court was also of tli.

opinion that the municipal council had a discretion in I Ik,

matter for the exercise of which no action would lie.

Les Syndics de la Paroisse de St. Valier v. CateUier, Oout. Cai

202.

•Motion by way of appciil from the order of tlie Regiatntr.

In cliarabers (11th .Tanuary, IDCii), approving of tlie dep'isli

of J.'id.'i as security for the costs of an appeal from the Cmiri

of Queen's Bench, appeal side, I'nvillrc of Quebec.

The respondent Catallier, applied for a peremptory writ m
mandamus ("un bret peremptolre de la nature d'un href di-

mandamus") against the appellants to compel them to prmc, il

with the purchase of lands selected for the site of a parish

church, and obtained an order, as follows:—
"Vu la requete cl-dessus. il eat ordonne d'emaner un hrcl

de mandamus tel que deniande."

I'pon this order an ordinary writ of summons was issiiiil

under an 993 of the Code of Civil Procedure, Indorsed as ii

writ of mandamus, but the ropy served on the Syndics did no!

contain any indorsement of the nature of the claim as proviilcl

by art 124 C.P.Q. An exception to the form was dlsmissid,

vhercupon the Syndics Inscribed an appeal de piano, hcfmi-

the Court of Queen's Bench, on the ground that the order was

a final judgment, and directed the issue of a peremptory "-•

of mandamus. The Court of Queen'r "-""' •-'

appeal for the following reasons:—
"Parceque (1 ) Les appelants ont mscrit

I'ordonnance du juge permetlant remission du bref

damns en cette cause, sans au prealable obtenir la pcniiissioi,

(2) parceque la dile ordonnancc n'est pas un jugement li.iai,

niais une Intcrlocutoire."
. „fc i, ,i.

l-pon the motion before the Registrar in Chambers > ii-

respondent contended that the judgment was not appealal.l.'.

that the case was governed by Langcvin v. Les t oramissair.s

d'Fcole de SI Marc (18 Can. S.C.R. .^.99>. and that se.lion 24 is

of hi supreme and Kxchequer Courts Act did not peniut o

an appeal in such a case unless the order was final ni ,ls

nature.

writ

Bench quashed

appe
de r

appnll



Sll'RKME COL'RT ACT. 167

The learned RegtBtrar, considering that the order was not s. 3!),

Biniply for the Issue of a siininions under art. 993 C.P.Q., buts.-*. (.1).

a peremptory order for the issue of a writ of mandamus, under .

art. 990 (M'.Q.. held that the Judgment was Hnal in lis nature ,\|,|,ell!il,.

and, therefore, appealable. .liiriHilictiin).

Tills decision was reversed on the appeal by Mr. .Tnstlce .MandniiiiiH,

Ulronard. in Chambers, and the appliration for approval of the

security for costs was dismissed with costs.

Oiittirin caxcs prior to 60-61 V,

48 notes;

. 34. (Vide also in/ra, sec.

Ontario & Quebec Ely. Co. v. Fhilbrick, 12 Can. S.C.R. 288.

A railway I'linipany, liavinp taken certain lands for the

purposes of tlioir railway, maile an offer to tlic owner in

payment of the sar c which offer was not accepted, and the

matter was referred to arliitration under tlic Con, Railway

.\et, 1879. On the day that the arhilrators met the eoinpany

executed an ajjreeinent for a crossinp over the .said land, in

iiddition to the money payment, and it appeared that tlie

iirhitrators took the matter of the erossins into consideration

in makinsr their award. The amount of the award was less

than the sum offered hy the eompany, and tmth parties

claimed to he entitled to the eosts of the arliitration, the «im-

\ .iny lieeatise the award was less than their offer, and the

owner because the value of the erossinf! was included in the

viiiii awarded which woidd make it jireater than the offer.

The statute under which the claim for costs was made
ivas section 9, suh-section 1!) of the Con. Railway Act, which

provides as follows :

—

" If, in any case, when three arliitrators have heen

iippninted, the sum awarded is not nieater than that offered,

the costs of the arliitration shall lie liorne liy the opposite

pnrly. and he deducted from the compensation; liut if other-

wise they shall he home hy the compan.v, and, in either case,

ih.y ma.v. if not agreed upon, lie taxed hy the .iudfre,"

.\pplicatinn was made to Jlr. .Tustice Oalt for a manda-
mus to compel the .iudffe to tax the company costs, and also

\'"r a writ of prohiliition to restrain him from taxing eosts

iiL'.nin^t them.

The learned .iudsre held that the aiircement or offer for

tlic crossintr was made hy the company before the arhitrati-in,

;nitl was included in the sum awariled for damages, and he

refused both applications. The Court nf Appe.il sustained

this judgment, holding, as to the mjindapuis. that as the

nclicc by the eompany contained no mention of a crossing

11
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s. Ml, anil tliu uwuril did, tliu hitter w«h not inadc> upon the basis

«.». (.1) „t the matter •tontaincd in tlie notice; and as to the writ ul

Am'ellaf
prohibition, that it' tlie eysts against the eonipany were taxeil

!]ii'r!»ili(t'icin. the writ was useless, and if the judge had no i>o«cr to tax.

.Maniliiiiius. tile taxation would be futile.

Held, aHirniing the judgment of the Court of Appeal.

and the judgment of the Divisional Court (5 O.R. (i74i.

Owynne, J., ilissenting, that uniler the eireumstances neillui

pa'ty was entitled to costs.

.."peal dismissed with costs.

Williams v. Raleigh, 21 Can. S.O.B. 103.

Sub-secJon 2 of section ,')*! of R.S.O. 1887 enaets thai

• Any su.'li munieipality nejxleeting or refusing so to iln

(tliat is.' to m.ike the necessary repairs to drainage w<ii-l<~

'.vithin its owi, limits) upon reasonable notice being given

by any party interested therein, and who is injuriousl\

aileeted by such nev,iect or refusal, may be compellable bv

mandamus to be issued b,\' any court of ctiinpetent jurisdi.-

tiim to iiiahe from time to time the necessary repairs to pre

serve and maintain the same; and shall be liable to peeuniin\

damages to any person who or whose property is iiijuriouslv

affected by reason of such neglect or refusal."

This was an action to recover $2,000 damages and I'laiiii

ing a mandamus in connection with certain drainage wcirli^.

The trial judge referred the matters in dispute to the Cnunly

Court judge with all the powers conferred by the rules oi

court iip(m a referee or arbitrator, and all costs were reserve.l

until his report had been made. The County Court jiuk-r

reported that the plaintiff was entitled to a mandamus ami

damages and upon a motion for juilgrneiit tlie trial jiiilirc

gave judgment for the plaintiff for ^S.IO and a mandaiiiii~.

On appeal to the Court of Appeal for Ontario the appeal h;i-^

allowed and the action dismissed. On a further appeal b.

the Supreme Court of Canada, Held, per Strong and Gwyniin.

.1.1.. Ritchie. C.J., and Patterson. J., ronlra. and Tascbcrc;iii.

.1.. taking no part in the judgment, that the drain caiisiii;;

the injury being wholly within the limits of the mnnieipalily

in which" it was eomrneneed. and not benefiting lands in nii

adjoining municipalit.v. it did not come under the provisieTi>

(if'secti<m 58:' of the JIunieipal .\ct and W. was not entillcl

to a mandaiMis under that section.

Ilrld. per Strong and Gvvynne, J.T., that though W w;is

not entitled to the statutory mandamus, it could he granted

under the Ontario Judicature Act (R.S.O. 1887. c. 44).
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Sombn T. Ohtthun. 21 0»n. S.O.E. 308, -'•^ S"-

Umicr the ilrninaKc provisiiins of tlio Municipal Att, "" _'_

R.S.O. (1887) I'. 1H4, rcspomlont unclortiiok the lonstnu'tion Apiwlluto

of adrainaloDK thf town line lictwccn Cliatlmiii and Soinlira, lurisiliction.

but the work was not fully conipleteil according to the plans MamlBmuK.

and specifications, anil owinn to its inipcrfcit condition tlic

drain ovcrtlowcd and tliiodcd the adjoininK lands of .M.. who

.joined in an action against tlii' township, Hlli>|,'in)! that the

ctTcct of the work on the drain was to stop up the outlets to

other drains in Sonihra. hack the waters thereof and tlood

r'oads and lands in the township, ami they asked an in.iune-

lion to restrain Chathain from .so interfering with cxistinx

drains and mandnnuis to compel the eomplctiim of the drain

so undertaken as well as damages for in.i\iry to M.'s liinil and

other land in Somhra. llild, per Riteliie. ('..I.. Strong and

(iwynne, J.7., that section ."i83 of tlie .Municipal Act provid-

ing for mandamus to compel the' making of repairs to pre-

>erve and maintain a driiin does not apply to this c'ase in

which the drain was never fully maile and comi)leted. hut

that the Township of Somhra was entitled to a mandanuis

under Ont. .lud. Act. K.S.O. (1887). .. 44.

Mfintlnmini sincr (iO-ril V. c. ^4.

. tomey-Qeneial v. ScuUy, 33 Can. S.O.E. 16.

The respondent applied to a judsi' of the U\)ih f'ourt of

Ontario for a peremptor>- writ of mandamus to I'ompel the

ilcrk of the peace to furnish him with n copy of the pro-

ccedi-ip'^ in a criminal eharire on whic-li he had heen acquitted.

lii'i the application was refused on the ground that the docu-

i.ients in ([ucstion were held by the clerk of the peace and

that a certified co|)y could not he (liven without the fiat of

tile Attornpy-Oeneral, in whose discretion it lay whether or

ri(.l the fiat shiiidd issue. This .judiiment was reversed hy

tlie Divisional Court, and a further appeal to the Court of

.\ppeal was dismissed. An application was thereupon made

lo the Supreme Court of Ca...ida for leave to appeal under

luiragraph (c) of section 1. fiO-fil V. c. 34. The Supreme

''iiurt refused the application with costs.

It was admitted that no appeal would lii' in this case

i\ci;)t by leave. Vid. Auram v. Maikliaiii, :)•_' Can. S.C.I!.

+ .7. iiifm. p. :;8:i.

Beck Manufacturing Co. t. Valin. 40 Can. S.O.E. 623.

By R.S.O. (1807), o. 142, s. IT,, the owner of improve-

in'nfs in a river or stream used for Hoatins; down logs may
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obtain from a distrk't judffe an ordor fixing the tolls to lii>

paid by other parties usinir mich irnprovemont». On appli

cation for n writ of nmncbiniufi to tompfil the ixidge to miik<

. Ruch nn order, it whh held, afllrniinK the jndjrment of tli'

' Court of Appeal f Ifi Ont. L.R. 21), Davies, J. duhilantr, and
Idinfrtnn. J., expressing no opinion, that mifh nn order ha'l

effect only in case of lojrs Hoated down tlie river or strcaTii

after it was made.
licavt' to appeal to the Supreme Court in this ease wa--

(rranted by the Court of Appeal, altlioufrh not so stated in

the report.

Whyte Packing Co. t. Pringle, 42 Can. S.O.B. 691.

Leave to appeal was refused in this cane, the motion

heintr predicated nn the admission that without leave then-

was no .iurisdiction. The Court of Appeal had affirmed an

order of ilaeMahon. J., direetinp n writ of mandamus In

issue.

Rodd V. Essex, 44 Can. S.O.R. 137.

In ihis ea.se the Court of Appeal reversed the judrrmcnt

at trial direetinj; a mandamus to eoinpel the defendants Ik

provide the County Attorney with an office. Special Icnve

to appeal to the Supreme Court was granted by the Court

of Appeal, althouph not so stated in the report.

)ra)uJ(imus—othrr cases.

Town of Dartmouth t. The Queen, 9 Oan. S.O.R. 609.

Tlie proceedings herein commenced by a rule nisi taktii

out at the instance of the ses-sions for the County of Ilalilax

for a writ of mandamus to compel the municipal oflicers

of Dartmouth to forthwith assess upon property in Dart

mouth a sum of sjiM.DOO re(|uircd for si-hool purposes. Tliiv

rule was made absolute and the writ of mandamus ordered

to issue. An appeal therefrt)m was dismi.ssed l)y the Supren,.

C('Urt, and it was further held the mandamus here ordeii-d

was not a peremptory mandamus, ami that it was open to

Dartmouth, upon 'hi- return of the writ to shew e;iuse wh;

the whole amount claimed in these proceedings should ntit

be levied.

The writ which isRuc<l pursuant to this judgment in

its operative part oomman led the wardens and eounei! m
Dartmouth to forthwith assess the said sum. etc.. " or tluit

you shew us cause to the contrary thereof." etc. Tlir
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warden ami ooum'il at DBrtniuuth in lli.'ir ri'turn to tlie writ" "'•

simply Kit U|i tlip IcirnI (Ictemts to tlic iliiim, to wliii'li ai'tion"'' ^'^
llie Ni'mionH of Ilnlifnx deiiiurri'd. Two points wpri' raised \,,,Kiiiutom nritunicrit. one in limiiir, that under tlie prnetieo in Nova Juriwik-iioi
^cotln, there ean lie no deninrrer to a return and se<'ondly, viuniciiml

iipholdinK the Niiffleiene.v of the ri'turn. .ludifiiient wiis ".v lani.

iiRainst Dartii Ih on Imth iininls. mid a fiereuiptor.v niandn-
iiuis onlered to issue. Fi-oiii this .iudiiiiient an appeal was
taken to the Supreme ('niirt iiml the snme ohjeetion was
tiilien hy the iippelhints as in the enurt hehiw that 'hei iihl

lie no demurrer to ii retlli'Pi to n writ el' mandiinius. This
"h.ieetion was , viTruled and the iipp.'iil pror led on th«
merits.

Oryidale v. Dominion Coil Co.. 31 Can. B.C.R. 328.

Tlio appellant was a meniher of the Kxeeutive tlovern-
incnt of the province, and as such held the oBiee of Comniis-
>iiiner of Pul)lic Work-s and .Mines. Hy statute lie was j,'iven

jurisdiction to inquire into and decide upon api<licatiuns
irivolvinK niininjt riKlits. and his decision was made the sub-
ject of nn appeal to the highest court in the province. The
Commissioner having refused to invcstiirate an application it

mis held that the court hclow had power to order the issue of
a writ of mandamus commanding the commi.ssicuier to take
into conRideration an application of the respondent for a
lease of certain lands for niinin)JC purposes.

:tO (e).—Hnnicipal by-laws—Quebec cases.

In considering the general right of appeal given hy this
suh-section it must be borne in mind that sections 46 and 48,
infra, place limitations upon appeals in the provinces of
(Juebeo and Ontario respectively, but whcreiis section 47
provides that in Quebec these limitations shall not ap|)ly to
lases of Municipal Hy-laws, there is no such provision with
respect to apjieals from the I'rovince of Ontario. Decisions
-le !! i.- .!h/.<;u v. Ml rl.il 'I III, siiiini. p. lis;!, which deny an
appeal in Ontario cases, therefore, have no application in
;qt[iejils from the Province of (Quebec.

('ases in which the validity of llunieipal Hy-laws is in
i|iiestion nia.v be divided into two classes, those which involve
ill'' imposition of or exemption from rates or assessments on
land, and those which do not. The former class .ire dealt
with in the notes to section 40 under the beading " Title to
laiirl ;md other matters or things where rights in future
minht be bound."
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The riitlit "f iippcHl (jivrii iiy «. .TO(r> ii|i|>lii'« to lii.i>

Hbiwph of I'lisi'H, liiit II ciiHi' in wliirli tlip viilidil; iif n mum
oipnl b.v-Inn is iiltai'kcil , iiiny lie nppcnlnlilr iimli-r n. li

Iwnimc title to Inndn it involvwl, wliorpiiii tiwinu to tli'

rmtrii'tcil iiinstniction plnocil on tlii" words " i(iiii«ho(l I.

mil' or oriliT of tln' Court " no npponl would lio iindi-r m.

tion 'i9(f).

I'ndiT the pri'si'Ut nci-tion wp will only dnil with niiirn

lipid timiiry liy liiws not involving rntos or nssi\iii<mi'ntH n

Innd.

Tl iiws uniliT ilus lu'iidinu iimy lii' divided into tv,..

fliiKsrs

:

Idt. I'roi dii'us liy iiiolioii or pililiitii to qunsli or (iiiniL

II t>y-law, iinil

•-'nd. I'roi ilinifs hy icnV to annul or «et anide a liyhin

or wliori' tlio nullity of the by-lnw i» net up hh ii defence id

an iietion lirouitht to reeover money piiynhle thereunder.

Class 1.

It will lie found on a referenec to the deeisions ahoul !•

lie eiled, that the eourt has held that seetion 47, wliidi

exelinles eases of iimnieipal liy-lnws from the oporalion nl

the restrietive elaii.ses of seetion 41!, only applies to (vis.

y

where the pr ediiiirs were under the first elass. namriv, ,i

petition or Miotiim to i|uash or annul ft hy-law. and therefnn'

will not avail where the validity of a hy-law ia nttnckcd in

an aetion instituted hy a writ of summons. This distinetiiui.

liiniexer. it will iie follilil. has not always In n.icle ;in !

reeently has lieen eritieizeil liy the present Chief .Tustiee (.f

the eoiirt in the ease of Shawinigttii v. Shaiiiiiitiaii, iiiirn.

Webster T. Sherbrooke, 24 Can. S.C.R. 62 (1894).

This was a ease in whieli proeeediuKs were mmmenenl in

the Superior Court, I'rovinee of (juehee, liy petition to nn:\^\\

II h.v-law pursuant to s. 4:t8'.» R.S.I',(J., which nivcs the liiiln

to petition the Superior Court to annul a municipnl li,\ l;n.

It was held, distinwuishind it from Virchtris v. Viii-ohc,

III Can, S.C.U. :tli."i, infra. \\. 241 and Shn-hnm};, v. !/

Miiiiniini. IS Can. S.C.li. :>'.H. hifni, p. 174. that this ufis ;i

proceeilinfr taken in the piililie interest ei|ui-..ilcnt to lli'

motion or rule to ipiash under the Knglish practice, aii.l th:ii

an appeal lay under s. 24(3l, now s. ;i!1(f1.
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r. (•).

Tlip pnH'ei'ilinin. in thin I'Oiie wore taken li.v tlii' ri-siMm- •
-

M.nts wlio prowntiHl n pi'titinn to tin- Hupfricir Tniirt, "H'lfr
',i',,,j|„'i„,

. r)10 of thi' I'linrter of th.' city of Sto. rniii''ir<>nili'. ii»l<mB .M„„i,i|,„i

|i. Iinvi< n liy-liiw of tlii' I'ity iinniillpil mi far an it afTcctiMl the ii> i««i,

li.titimiem." The Superior Court (frn"''''' 'I"' pfayer of tiie

l.ptitioii mill llie eorporation tooli an appeal to the Court of

i^iieen'x Heneli. whieh appeal was ipumhecl by the court,

ivhieh held that s. 4^0 of the Town Corporationa Act (40

Vic. e. 2n. R.S.(i.. art. 4fil41 not havina been exeluilcil from

tlic charter of the city niu«t he rend an forminR a part of it.

mill Ruch section prohibited an appeal from any .iudgment

ni' the Snpirior Court respectinir municipal matters.

Sir Henry Strong, Chief JuKtice. said :

"The appellants thereupon applied to llic Registrur in

I'lumilicra lor leave to give security in appeal under section

4i; of the Supreme and Exeheiiucr Courts Act, which uppli-

.iiiion was grunted, the Registrar being of opinion that the

niilurc of the proceeding was similar to the one talien in

Wihslfr V. Sliiyhrookc ii4 Can. S.C'.R. ."i2, and not to he

.iKtinguished from it, the petition in that case havini! been

lil.d under sec. 4:i8!) R.S.P.Q., whieh is identical in words

ui'li the first part of sec. :no of the Act of incorporation of

llir appellants, and that therefore, so far as the mere right

(.r appealing to the Supreme Court was I'onccmed. the case

.:,nn- within see. 24(ff) of eh. Vi.'j R.S.C. (1886).

Sec. 4.'18l) R.S.P.Q. is as follows:

own name, by a

to one of the
' Any nmnlilpal elector may. In his

li.'Jillon |ire«ented to the Superior Court

juilji-. thereof, demand and obtain, on the ground If Illegality,

111, lUinulment of any by-law of Ihe Council, with colts against

til,' rorporatlon.'
"

Chicontimi v. Price, 29 C»n. S.O.R. 136 (1898).

Tliis was a petition l)y the respondent asking for ii writ of

iniiiii.-lion enjoining the officers of the appellants from issuing

liMiiils of the apiiellants to the amount of !|iin.0llO to the

( liiiiiiitiini I'lilp Co.. and to have the by-law providing for

th.' issue of said bonds dcelareil null and void. The in-

luiii'liiin was finally made absolute and the bonus by-law

iilli'il. An appeal taken to the Supreme Court was
iinniti

I on the nu'rits. no (lucstion of .jurisdii-lion being

i.-.'.l.
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S. 3tt,

s.s. (e).

App<'ll;it(>

.Iiirisdii-tidi

Municipal
ii.v-laws.

Class '£.

Decisions where raunieipal money l)y-la\vs have h.-u
attaeked by writ to annul or set aside a by-law, or ji,s n

I. defenec to an action to recover money payable thereuntlri

Sherbrooke v. McManamy, 13 Can. S-CB. 594.

The plaintiff sued the defendants to recover the aninuin
of two business taxes of sklOO and $50 respectively, under i!,.'

authority of a municipal by-law. The defendants pli-a.lil

that the hy-law was illegal and ultra ritrs' of the muni"i[i;)|

eouneil, and also that the statute eonferrini: power upon 1li,

municipal council to tax was vUrn vires of the lesislatut i'

Quebec. The Superior Court held that lM)th statute ;ini|

by-law were infro riir<{ and pave judjiment for the muni, i

pality. On appeal the Court of Queen's Trench eonfint.
!

this judirment as reirards tlu' validity of the statute, hut ^•]

aside the tax of $100 as not beinjr authorized. The Supr. mi'

Court fpiaslicd an appeal to that Court on the •rround thit
section 24 (fi) did not apply to this ease as no by-law \' ;is

quashed.

Per Taschereau. .T,
—"The appellant has attomptcii in

suport his appeal on sub-section (p) of section 24 (»t

3\iprenic Court Art, as being in a rase in which a by-law n* a

municipal corporation has been quashetl by rule or order nf
court. But tliat enactment, probably of no possible apiili^a-
lion in the Province of Quebec, does not help the appcl! m'.
There is no by-law quashed by a rule or order here. In f.t i

there is none quaahed at all by the judsnient appealed f:..'n

We are all agreed on this point I believe, neither could if 1..

contended that Ihe case is appealable because it relates u, ;i

tax or duty (vide section 4fi (b), infra). The statute giws ;(

right of appeal only in matters relating to a duty payahlc fn

Her Majesty where rights in future might be bound, whicli t'.ir

tax in controversy could it be called a duty, is clearly nof.

"It is contended, however, that the apneal in this case liis

because the matter in controversy involves the question of Ihf

\alicJity of an Act of the legislature of the I'rovince of Qiuti-

If that was so. the appeal would und'oubtedly lie. lint I

cannui see that there is anything In controversy on smii ;i

point on the appeal to this Court, as the case is presented ti,

us," •

Bell Telephone Co. v. Quebec, 20 Can. S.C.R. 230 (1891).

This was an action brouplit by the Telephone Co. asking'

to have a by-law declared null and void that imposed iip'ti

it an annual tax of $800. The court held. followin«: Slxi-

hrooke v. "McManamy and VrrrAnvv' v. VannncR, thai m
appeal lay. sayinnr

:



Kri'ItEME COURT A<'T. i:

"There is the greatest difference between an artlon like the H. ;j9.

iiresent one to have a by-law declared null and void, and thes.s. (.>).

proceedings under the P'nglish system to hav • r by-law quashed
by rule or order. On an action, as <'is '-.. the judsment Ai>peIlaTt'

declaring a by-law void is res judicata ( , iv belwit-Ti !ii 'mrtles, •runsdictioi

but under the English system a by-la \ qraslied l>y '-der of Municipal
I ourt Is riuaehed lo all intents and purp '=',3 'vhatevpr.' JJy-laws.

Shawinigan v. Shawinigan, 43 Can. S.C.B. 650.

This a<'tion was instituted (i^ainst the Town of Sliawini-
L'an iinil the Shawiniiran HyclnvEliM'tric Coiiipany liy the
Sliawiniiran Water and Power Compnny and <>thei*s, rate-
payers of the Town of Shawiniffan, for the purpose of setting
aside a liy-hnv of the town eorporation niitliorizinff it to piir-

rha.se the eleetrie jiower-honso ami eleetnc plant of the TTydro-
rloetric Company and certain lands of the eompany used in
innneetion with tliese works and installatitins. for the sum
nf $40,750. and also for an injunction to prohihit tlie town
(orporation earryiner into elfeet the eontraet in respect
thereof made with the TTydro-elcctrie Company. Tn the
Superior Court, tlie final .indffment dissolved the injunction
and dismissed the plaintiff's action with costs. On an appeal
liy the plaintiffs, the Court of Kind's Bench maintained the
i-«>nelnsions of the action and made the injunction pennanent.
Tlie TTydro-elcetri" Company then hroufrht an appeal to the
Supreme Court of Canada.

The < 'liief .Justice, with whom Girouard. J., agreed.
said:—

"The distinction madp in ^Vebster v. The City of Sherbrooke
I 24 Can. S.C.R. r»2), by Taschereau, J., between cases in which
l)n)ceedfng3 to set aside a by-law are commenced by petition and
iliose in which the validity of a by-law is attacked by direct action
hy any party interested, with respect to the effect of the .ludg-
iiKMit. is. I respectfully submit, not founded. . . . And whether
thp proceeding is begun by petition or by writ, the result as to the
\iilidfty of the by-law is the same. In either case if the action
i^ maintained, the judgment annuls the by-law which ceases lo
lii^vo any force or effect thereafter: (arts. 461-462 Municipal
'niii'). The only diffe'renee beinp that if the proceedings are
Iicmm by petition either under the Rtunicipal Code or under the
I'>wn Corporations Act, there is no appeal to the Provincial
rnurt of Appeal (art. 1077 Municipal Code and section 4614
Town Corporations Act) and. consequently, no appeal to this
rourt. But In both cases the proceeding is disposed of by a
jmifrnient which I hold to be the equivalent of the rule or order
nhnifioned in section 39 (e)." The Judgment, however, of the
!ii:ijority of the Court was based on other grounds.
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S. 39,

».». (..).

Ap|><>llate

Inrisdictid

Municipal
Bv-Iaws.

30 (e).—Municipal by-lawa—Ontario caaai.

IVior to tiO-til V. c. :J4, 1807 (infra, section 48). appiiil-
Iny to the Siiprciin' Court from the I'rovini-'c of Ontario in

• any ca-se in whicli a liy-law of a iiiiinicipal corporation liml

liccn i|iiii.shi'(l hy II. rule or order of court, or tlio riil-

or ortler to fpiasli luul lu'cn rcfusi'i,! after ar<ruinent. {K.s.
c. l:i."). s, 24,) Mince li(>-(il V. c. :!4, I'ases of this character
cannot he ajipealed to the Su|)reme Court unh^ss they fill

within its provisions, now sec, 4H. Vidr Aiiioiii v. Mini.

Intnl. i/ijra, p, L'S:{,

Tin j'iilluiriiui ras iltiiiliil prim- lo eO-dl V. c.

Gibson v. North Eacthope. 24 Can, S,C,R, 707.

An action to liave a lirainaRe liy-liuv quaslied and In

damages for injury to tlio plaintitf's property from inipv.

per construction and want of repair of a drain made und.
the liy-iaw attaeljed,

Bronghton v. Oray and £lma, 27 Can, S,C,R, 495,

An action to set aside a drainajre by-hiw and for .,i

injunction.

McKillop T. Logan, 29 Can. S.C.E. 702.

An action in wliicli tlie towcsliip of Logan sousjiit t

recover from the defendants a sum of money as a statutm
delit of .l!:i60.:!8, liy virtue of tlic provisions of the Ontari.
Statute, 57 V. c, .").">, The hy-law involved tlie validity of ,ii

award hy the engineer under the Ditches and AVatereourx
Act of 18!)4, the award V.cing attacked on the ground tlui

the party initiating the proceedings was not an owner un.li

the Act. Tlie judgment of Armour, C..T.. was reversed Iv

the Court of Appeal. Imt restored hy the Supreme Court n

Canada.

Cases siihsrijiinil lo 60-61 V. c. 34.

Sutherland-Innes v. Bomney, 30 Can. S.C.B. 495.

This was an action to set aside certain drainage hy-lnw.
im the ground that they were ultra virts of the munici]Nil
corporation passing the .same. The plaintiffs' lands weir
assessed in connection with the by-laws to the amount ei

$1,130, and they ga\-e notice of their intention to move t..

have them f|uashed, hut did not proceed with their iiioti. n
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Tlic trial jud^o dismissed the arMon. On appeal the judg- * ***

ment below was affirmed. On ii further appeal to the
^''*' ^*

Suprenic Court the appeal was allowed. ApjM'llati'

.lurisdictiiH

EUzabethtown v. Augusta. 32 Can. S.O.R. 295. .Mimi.iiial

In this case proeeedinj^s wore taken under the Munieipnl
y"*"^'

Act to determine the cost of certain drainage works extend-

ing from one munieipality into another. An engineer's

report was made finding that the lands of the appellant

municipality should be a.s«essed for $4,98G. and the respon-

dent munieipality for the sum of $Tfi4. Tlie respondents

refusing to pay the appellants hrought an action and the

defence raised was that there was no jurisdiction to pas3 the

iivdaw under which the works were made by reason of the

[letition not being signed by a majority of the persons in the

liist revised assessment roll. Tlie trial judge dismissed the

;ietion, and on appeal to the Court of vVppeal the court

heing equally divided in opinion the appeal was dismissed.

A further appeal having been taken to the >?U]>rcme Court
nf Canada, the appeal was allowed witli eosts. (No tjues-

tinii of jurisdiction was raised. "1

Challoner v. Lobo. 32 Can. S.C.B. 505.

The plaintiff's action was brouirht elainnng to have a

ib'oinage by-law declared null and void, and restraining

(Irfcndants from proceeding to carry out certain ilrainage

works provided by the by-law and damages generally. The
.|iiesti(m in issue was what construction should be )>laecd

upon the words " last revised assessment roll " in the Drain-

;ii;i' Act. The Supreme Court aflfirmed the judgment of the

Court of Appeal.
The question of jurisdiction was not raisi-d in this appeal.

I'nder the jurisprudence subscfiuently settled in Aurora v.

Miirlhnm, there would be no appeal unlcsw the amount in

controversy was at least s^l.OOO.

.'iiirora v. Markham, 32 Can. S.O.R. 457.

The nuinieipal council of the Town of Aurora passed a
t,\-l;iw granting a bonus to persons who proposed to estab-

li-li a certain industry in that munieipality. The l)y-law

liii iuL' passed the council was duly assented to by a majority
nl tlie ratepayers of the municipality according to the pro-
\iMons of the Municipal Act. An application was made to

thr TTigli Court of Justice to f|Uash the liydaw. which was
'liiscd. but (tn ap])cal to the Court of Appeal, the by-law

Mm
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s. 39. was quashed. The Town of Aurora thereupon n|iplii'il t

».3. (c). tiif Supreme Court of Canada for leave to appeal uml. •

ABucilatt
UO-fil V. e. :!4, par. ((), s. 48, infra). I'pon the aiwiiiu ii

.Turiwlictiun. of the motion it was siigfj^sted that leave to appeal Wiis n..;

MuiiiP':.al requisite inasmueh as it was open to the applieants to aiiirji

Bv-jawa. ,/( plami. Imt as Ut this the t.'ourt said:

"\\V art- of opinion tliat. as ref;ards tfie I'roviiiif ol' (»i;!;n .
,

there can be no ajipeal in the case of an application to fiuash ;i

munii-ii)al b.v-law I'itliout leave bo to lio liavin^ been prf\ioii-l,

granted •either b.v Ine Court of Apjieal or by tiiis Court.

I Oder the Act originail.v coetcfituting this Court Ir was !;.

section 24 autliorized to entertain appeals 'in an.v case in wiiii )i

a by-law of a municipal corpo'-ation lias been tinashed by a nil

01' order oi court.

"

"Ity this Act no leave to appeal Vv-as required.

•Subseriuently. by Statute 60 & 61 V. c. 3 1. Parliaiii. :.i

enacted that no alipeal should lie to the Supreme Court of Canmi.i

from any ojftpnient of the Courl of Appeal of Ontario excoju i;i

certain enumerated cases amongst which proceedinss to riii:'^!i

by-laws were not included. It then proceeded to iirovide \\r.r

there mii;ht be an appeal 'in other cases where the special hi,.

pf the Co.irt of Ai)peai for Ontario, or of the Supreme Coiiri i :

Canada to appeal to such last-ntendoned cour* is granteii,

"In the face of this provision it is manifest that flic un-

qualified jurisdiction to enlerlain appeals in this 'lass of . ;h -

conferred by the orislnal act is restricted and is by It li:iii'. i

.

those In which leave to api)eal Is first obtained either 'riii;i ;.

Court of Appeal or from this Court."

Tlie same rule has been applied where tlie b.v-law has hr.

n

attacked in an action instituted b.v a writ. IlainiHu , \,

11,1,1'llliui Dislilhi-ii Co., :iS Can. S.C.I!. L'.'ill, iufni. |.. J-:.

;{!> (e).—Municipal by-laws elsewhere.

C. P. Ey. Co. V. City of Winnipeg, 30 Can. S.C.R. O.'jS.

B.v-law No. 148 of the Cit.v of Winnipet;. passcl in 1>^1.

exenipt.'d forever the C.l'.K. Co. from "all inunicip.H i,,x, ~.

rates anil levies and assessments of cverv nature iinil kiii.l
"

Itrlil. reversing the .iudsnient of the Court of Queen's 1;. H' 'i

(12 Man. li.U. 08I). that the exemption iiicliKlcd -.:,..]

taxes. The by-law also provided for the issue c.f ih In hm -

to the eonipiiny, and by an .\et of the l,e<.'ishitoi'e. ti: \ IT

V: r. 114. it '.viis provided that b.v-law 14S autliioiiii,^ ii;,.

issue of ilelientures sjrantinsr by way of bonus ti the ( i'.K

Co. the sum of ^f^nn.Onn in eonsKleration of certain uiel. n.ik.

infs cm the jiart of the said company; and li.vdaw IH.'i in-M ri.l

ins; b.v-law Xo. 14S and extendins the lime lor tli ,,iii|,l, iin:i

of'thi' undertaking . . . be and the sjune are h. reby ilc.lmv.i
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It pal, binding and valid. . . . IlchI, that notwitlistandiuj; the '^- 40.

il.'seription of the by-law in thn Act was confinod to the por-' "jT",

.

\um rolatinp to the issue of debentures the whole hy-Iaw 'i/jr^^-ptlyu
i:i Indiny thi- exemption from taxation was vali(hded. from Court

iif Review.

The eases of mnnieipal Ity-hiws fiinii the Pruvinee of
i,nii'lM'<* will be found supra, p. 171.

40. In the Province of Quebec an appeal shall lie to the

Supreme Court i^om any judgment of the Superior Court in

Kcview where that Court confirms the judgment of the court of

first instance, and its judgment is not f>;fpealable to the Court of

King's Bench, but is appealable to His Majesty in Council. 51-55

v., c. 25, 8. 2.

Prior to the Amendment to the Supreme & Ex(;hequer
ii.iirts Act, 54-r>5 V. e. 25„ s. 3 (1891), it had been held
Ihinjou V. Marquis, 3 Can. S.C.R. 251 ; Macthmohl v.

Abbott, 3 Can. S.C.R. 278) that in the Province nf Quebec
nit ;ir<pcai wniihl lie fixmi tlie Court of Review, but only from
the Court of Queen's Bench. The effect of this amendment
\\,iv to privc Jin appciil to the Supreme Court of Canada from
the ('curt of Review in cases where no appeal lay fwjm the
(Miirt of Review to the Court of Queen's Ucnch. and where
r) < I'ase was one which, by the law of the Province of
:^ii('l)ee. was appealable to the Judicial Committee of the
IVivy Council.

A similar appeal to Ilis Jlajesty in Council from the
jiidirment of the Court of Review is piven by article 69,
r.i .1'. The provisions sovciminj; appeals to the Privy
Ciumeil are set out in articles C8 and fi9 as follows:

—

(fiS.) An appeal lies to His Majesty in His Privy Council
fron final judgmpnts rendered in appeal by the Court oE King's
ISenih.

1. fii all lases where the matter in disputp relates to
ill' fcr nf office, duty, rent, revenue, or any sum of money pay-
;;ljl<' lo His Majesty.

2. In cases concerning titles to lands or tenements, annual
;,^riis or orlier iimtfers in which the rlj];hts In future of the
;^irti(H may be affected.

:!, In all other rases wherein the matt-^r in dispute exceeds
^'1' i-\un or value of five h'indred pounds sterling.

!'''.* * Causes adjudicated upon in review which are suscept-
il)lr i)f npijeal to Her Majesty in Her Privy Council but the appeal
^^^lIMl^ to the Court of Queen's Gench is taken away by articles

4; :iii'l 44 may nevertheless be appealed io His Majesty.

li;

!';
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S, 4(t.

ApiiellatL'

.IuriB(ii(-tic>ii

from Court
of R*'vi<'u.

The provJMion of the Cmlc of Civil Procedure which lim

appeiilrt to the Court of Kin^j's Heneh from the judjfnu'nt

the Court of Review, referred to in this seetion, is suh-sc<-ti.

4 of seetion 4)1, the said seetion remiinp as follows:

—

"4'{. t'nless where otherwise i)rovi(ied by statute, an app.
lies to the Court or King's Bench sitting In appeal, from ;i

final judKnient rendered by the Su|ierior Court, except:—
"i. In matters of certiorari;
"2. In matters concprning municipal corporations or a;!li

as provided in article 1006;
"3. In matters in "vhlch the sum <'lalniefi or value of t

thing (liMiianded Is less than two hundred dollars, and in w!i

judgment has been rendtred by the Court of Review;
"4. At the instance of any party who has inscribed in rtni-

any cause other t''an those mentioned in the preceding p;i

Riaph. and has proceeded to judgment on such inscription. «

'

such judgment confirms that rendered In first instance."

Section 4f>. ss. 2 (Supreme Court Aet"), infra. ])nivi-l

thill :—
"In the Province of Quebec whenever the right to appcul

dependent upon the amount in dispute, such amount shall

underslcod to be that demanded and not that recovered, if rh

are different."

Barrington v. City of Montreal. 25 Can. S.C.R. 202.

In this case the appellants petitioned the Supirior < .ni

for 11 writ of nuindannis to compel the City of .Montrcid i.i

proceed witli eertain works on the streets uf tho eity iiii.lr

the provis'ons of a statute of the provinee. The Siipcini

Court ordered a peremptory writ of mandamus to i^--ii.>

which was reversed !)y the Court of Review. Tlie petitinrn tx

having taken an appeal to the Supreme Court from the <'niiii

of Review, and the City of Montreal having moved to i[\\,:-\i.

the Court held it had no juristUction as the statute only pm-

vidod there should be an appesd when the judgment nf iIm

court of tirst instanee !m<l been affirmed in review, and u^ iv

there was no appeal to the Court of Queen's Uencii. wlh iv,i-

in the present ease the Court of Review had rcv<'isc<l tli-

.iudgment of the court of first instanee.

Simpson v. Palliser, 29 Can. S.C.R. 6.

'/7f/'?, that where the Superior Court sitting in nvii u

has varied a judgment on appeal from the Superior Cnui" y

increasing tlie amount of damages, tin* judgment remlciv^

in the court of first instance is not thereby eonfirnied .-^i ;i<

to give an appeal direct from the judgment of the Coiul nf

Review to the Supreme Court of Canada.
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Ethier v. Ewing, 29 Can. S.O.R. 446. » 4(*.

Tlic appellant's petition to the S\iporior Court for the ^ "jj^m
ii'ciisHtidii of the respon(i('iit as a ciiininissioiHT in <*xpropria- j|in»di,.tjyii

tion pn)eee(linfrs taken tt>r the improvement of a public from Court

^t^eet in the f'ity of Montreal wan tlismissed and this .jud^- <>f Kevk'w,

tiient alitinned by the Court of Revie'v. An appeal to the
Suproiiie Court was (|uasiiod. the Court holdinp that there

\vas in the (-ase no ai)peal r/r itlrnio to the I'rivy ('(Hineil and
mnsofiuently no appeal to this Court.

Hull Electric Co. v. Clement. 41 Can. S.C.B. 419.

It was held there could he no appeal to tlie Supreme
r-mrt of Canada from a jiidjjment of the Court of King's
lli'Ueh, appeal side, (lua-shinj; an appeal from the Superior
rniirt. sitting; in review, for want of jurisdirtion. C(7// of
SI,. Ci(ii('fjoiitli V. GijiKjfnii {'17t Can. S.C.R. 78) followed.

''ipra, p. It wa.s also held in the sailie ease in an
;i ition for damages where the plaintiff obtains a verdict

,il the trial and the Court of Review reduees the amount
,i warded thi-reon the judgment of the Superior Court
j- rouHrnu'il anil, tlieri'fori-. no appeal lies to the Court of

Kincr's Heneb. but there might be an appeal from the ^ndff-

itM-nt of tlie C.)urt of Review to the Supreme Court of

Canada. Simp-^'i,, v. I'ollhrr (20 Can. S.C.R. 0) distin-

-nvhed.

Dii fresne T. Ouevremont, 26 Can. S.C.B. 216.

The plaintiff (respondent^ sued defendant on a contract

I'oustruet an engine for i}i;t,(JOO, and recovered .iudgnient

^J,1.")0 iind interest, in all $2,5r)y.l)ti, whicli judgment was
irmed by Court of Review. The defendant appealed to

Supreme Court. Ttie plaintitf moved to quash on the

imnd that no ai)peal lay to the Supreme Court unless an
pral also would lie to the .ludieial Conimittce of the Privy
iiuieil, and that an appeal only lay to the Privy Council

ii-n the amount in controversy amounted to £500, and that

-hiding interest the amount involved was under £500. The
lilt held that although interest woidd be added to the

;.imiiT for the purpose of giving jurisdiction under the

risprudence of the Privy Council, nevertheless, this would
1 iipply to appeals from the Province of Quebec wherein
;s exjiressly enacted (article 2^11 R.S.Q.) that " wherever

(' right to iippeal is dependent upon the amount in disput<

.

''\\ amount shall be understood to be that demanded and
*1 that recovered if they are different." and the appeal was
'ifdingly quashed.

m

BH !I
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Appellate
.liirisilictiou

from <'ourt

of Review.
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I'n'viiMis to this (Icc'iKidii thi' en.so (if Ailnii v. I'nill. 1 .

App. ('lis. Tf*!), hail hi'i'n di'riilcil liy the Privy Council, whi. !i

dralt with tlie epiestidti of the right to appoiil froiri the r'imi

'

(if (iuc'i'n's lii'iich for tho I'rovini'e of (Juolicc. At the tiiiii'ni

that iloi'isioii tho Consolidated Statutes of .Lower Cnnad.i.

C.S.L.C. e. 77 s. 2.'), provided with respect to appeals t<i tli.

Court of Kinpr's Ucuch, as follows:

"Wtienever. the Jurisdiction of tlie court, or the rlglit :.

apiieai from any juU^iiictil of any court is deiiendent uiion lli.

amount in disiiute. suili a:iiount tthall be nnticrstood to be II: .

demanded and not that recovered, if tliey are different."

.'U Geo. 111., e. 6, e. 30, provided that the judpnent of tli

Court iif Appeals in the Province of Lower Canada sluiiiM

be final in all eases where the matter in dispute should ic-i

exceed the sinn or value of ,£»(") sterling.

Tin! present provisions with respect to appeals from li

Province of Quebec to the Privy Council are contained in

iirts. li.S and (III ('.('.P.. s«/i;-«. p. I7I».

In Allen V. rralt, the court approved of the principlr

enunciated by Lord Chelmsford in MarFarlaiir v. Lcfhi'n-

.

Ki .Moo.P.C. 181. that in detci-minini! the rinht of appcnl the

.iudfiment is to be looked at as it alTects the interests ol' th.

party who is pre.iudiced by it. and who seeks to relieve him-

self trom it by appeal, and therefore it is not the atiinuni

claimed by the declaration, but the amount actually in c.n-

trovers\' which determines the rif^bt of appeal.

In Ditfnxih' V. Gn''rrftnot'l. ^Ir. Justice TaschiTr iii.

speakin;; for the nia.jiirity of the court, said:

It is needless lo say that we do not lose sight of the nili;

of tlie I'rivy Council in Allan v. Pratt, and that line of tJl^ >

but as remarked by Dorion, r..T., in the case of Stanton v. 'Ili'-

Home Insurance Co., 2 L.N'. 314. the attention of the IVivv

Council does not appear to have been drawn to this partinilir

enactment" (viz. C.S.L.C.. c. 77. a. 2.". now s. 48. ss. 2).

The flecision in Diiftr.^tu v. Gitcrrfmnitf was considciMl

bv tlie Court in Tin Ciiiztii.i Liijht and I'nirrr Co. v. I'oynit.

•i'l Can. S.C.R. 311, the facts being as follows:

The plaintilT (respondents sued for if.'i.OIKt dama^'cs mid

recovered i}i:i.00fl in tho SupiTior Court which was artiniiiil

by the Court of Renew. The respondent bavin? moved 1"

quash an appeal to the Supreme Court on the Rround (iKit

no appeal woidd lie becatise the amount involved was ii"t

i.-jOn, wliicli was ncc(>Bsary to civc an appeal to the Privy

Council, it was held, followins Dvfrcsne. v. Gnfvrcmonl. -Jil

Can. S.C.R. 21 fi. that the motion shoidd be refused.
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In pivin r .jiu];»iiient for the majority,
T.isfheroaii said

:

ilr. Justice^ 40.

^of Review.

"Tin- rcsponilcnt moves to (IUShIi Hi*- apinal on the Krountl i ',i_,ii^tiim
ihat the judKnieiit bdiiK only for $2,000 (and not £:.0o stprllnR),

f^J,m (wJ
t!ip caie iB not appealable to the Privy Council. That t-oiiiention ^
anot prevail. It Is settlecl by thiH roiirt In Dtifresnp v. Ciup\rp-

iii>)nt (2rt Can. S.C'.R. 21ti), that whenpvpr the rtpht ti ai)ppal
vi the I'rlvy Count il ia tlppendenl upon he Tni>unt in ilispute,

Mich amount must h<> undcMstood to be th'<t (l»manf]p(), nml not
;|iat rprcivpi-pd. if thpy are Ulfterpnt. In mat raxp the amount
;.'ivi'n by (he juilRtnent appealed from and in rontrovprsy on the
iii>|)i'al was aulRclent to make the cane npiiealable. but the amount
(j.tiiandpd by tlie declaration was not. and we held that as It Is

ill*' amount demanded that ruled there was no appeal. Here,
:lif amount Riven by the judgment appealed from and In contro-
\>T3y on the appeal is not sulllrient to maliP it appealable, but
u> amount demanded is, and it biiuR the amount demanded
iiiiit rules the case Is appealable. Now here, the amount demanded
- over .£-"00 sterling. The case is therefore appealable. We

ail' hound by our jtrevious derision on the point. The motion
iirist be dismissed with costs."

.Mr. JiLstiee Gwynne, although liolding tliat lie 'Viis hoiuul

l.v DufrcsHt V. Outvntnoiit, says tiiat he does not think the

'i.ilutes of Lower Canada abjve referred to, C.S.L.C e. 77,

s. !*.>, assumed to preseriho any mode by wliicii it shouUl be

iiricnnme<l iu any ease wliether the amount in dispute was
Mii'liiiont to ^jive jurisdietion to tlie Privy Council to liave

riitci'tained an aj>|>eal from a jud^'ment of a court in Lower
t'iinada, and tlmt he does not think that tiie Supreme Court
x\;is justified in ijrnorinp the judpment rendered in tlie ease

uT Mil u V. I'raft, upon the sujiiiestion tha* iliat jud^uent was
nmliTed without due eonsdderation of s. 2'y of e. 77. C.S.L.C

(Juite reeently in the unreported ase of K( iiufilij V. Galla-

'ilivi-, Oct. tJth, 1908. the Supreme Court appears to have
;;i| i|.t.'d tlie i-iiliiiL' >'iiiiMriii1.'d iu Mlini v. I'mU. jind to linve

ilrp;irtpd from the decision of Thv Cifiti ii^i TJijIif nm] Vowo'
I'n. V. t'lin III, unles.s the considrntul in the Court of Review
fir ilismissinj: the appeal atTords a distiuetiou. The faets

if lliiit efise were ;is follows:—The plaintiiT Iirouylit liis

.11 tiini on tlie l;")th .^^ar('il, 1!)07, for damajres for injuries

-iM.-iinod tliroujrh the noRlipcnee of the defendants, elaiin-

iii^ ^|(*,4(M*. Thi' trial jiulire ^rnve judpment for the ]>l}iin-

!ilT liLMinst 111.- drfendjints for ^i^LSOO. The defendants

iii'-inhed in review, iuid nfter jirijuineut, the appeal wits dis-

i'ii>M'd for the following eonsidi'rnnt :

*' Que les appelants

nnrit pns prodiiit de faetuiii ni de eompai'ution en revision."

Til' 'lefendants thereupon nppeided to the Supreme Court of

('iitiihtji. nnd the plaintiff, r'spondent. moved to quash on

h i.^!
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the (frimmlN, firMt, timt the jmlKriu'nt w«8 not onp whii'li w.i.

Hlipi'iilnlili* t<i till' Suiireiiie I'oiirt iukIit s. -Ii). ami m'cdiiilK

I

tual ttie uninunt involved'wus undcp tVilK). AftiT ur^urii' n!

the motion to ([iinNli wan Krnnti'd with cosIh.

Villi rhiioiilimi V. I'lui. :)ll S.l'.R. «1. supra, p. 17;.

Moiitntil .SVi f . ( Knihiaij v. fi(;/ «;/ .»;.,/i/r(fl/, 41 «.C.H. JJT.

iitjm, p. IHtJ; Si th/nrifk V. Mniilyiat l.ifihl. Hint ami I'mi

41 S.C.H. ti;i!l, iii/ra. p. 4ni.

4 1 . An appeal chall lie .o the Supreme Court from the juil

:

ment of uny court of lait resort created under provincial legi h

tion to adjudicate concerning the asuument of property ir

provincial or municipal purposes, in cases where the person mi-

persons presiding over such court is or are by provincial i.i

municipal authority authorized to adjudicate, and the judgmrut

appealed from involves the ascessment of property at a value ui

not less than ten thousand dollars 32 V., c. 37, s. 2.

In 1^^"!) there existed u\ the I'nn'ince of Hritish ('oiiim

bin n Court of Kcvisi,,a vfl Appeal in I'aeh dislriet of Ihi

provinee, liavinK ,iiiri«dietion to hear appeals wliere piirii.~

were dissatistied with the asses.iment «t their propert.v liy il,r

Iwal assessors. The iiiendiers of this eourt were appuiriir.l

hy the hieutenant-Uovernor in Couneil.

In 1H«II an amendment was made whereby an iipi-.d

eouid lie taken from the Court of Revision and App.Ml i i

the Supreme Court of the provinee and these provision> .irv

I'ont.iim-cl in tlie Revised Statutes of British ('ohiinl.ii.

18II7, i: 171), ss. <)4-7.'i.

In If*'*!! there was also, in the I'rovinee of Nova S.mi.i.

provismn for an appeal liy persons dissatisfied willi iIm'

assessment of their projierty to a Hoard of Revision i.'il V.

I'. :;. ss. 2\ and 7.'!). and l>y seetion 1)2 the party dissalisiic.l

with the deeision of the Board midht appeal to the ('iiMni.\

Court of the eounty; and the proeeedintfs both of the l!.i;ir4

and County Court were removable liy ccrtinrari to tli,'

Supreme Court of the piMvinee. These provisiims of ili.'

law were eonsolidated in Nova Seotia. R.S.N. S.. IIIOo. .. :;.

ss. 55-5!).

Similarly at the same time ir, the Trovinee of N.n

liruriswiek the Aet relating to rales and ta.xi's pi-oviilr,! fm-

the appointment of throe eonnty valuators, to be e.nlb'd tin-

Hoard of Valuators, who should revise asses.sments in linn

eonnties. and the rates and assessments were sub.iei't t" '"

removed by inliiirari to the Supreme Court of the provin
.
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It was to luTMiit of Hppt'aU in Hin-li ciiKes that Sir John ^- '*l-

'i hompHon nrn'mU'd *J4(f/) R.S. t*. l.'lit (IHSti), ami mndc pro- ^ "jT",

,

\iMon for Hpp<'iiU in cases of nrfiorari and prohihitiini. .luriMlifhoii

In 18H!t, in the I'rovinee of Ontario «1ho there was pro- AH«>«Hnit'iit

\i'oion in the AsscHMiiient Aet for an HascsHnient appeal heiuR A|>]iealH.

l:iken to a Court of Itevi^ion in eaeh niitnieipHlity. and an
i)|-poaI lay from this Hoard to the eomity jiidRe (R.SO., 1887.

r ton, RH. (i8-7(i), and hy seetion "4 the deeinion of the nmnty
pi. lire WHH niaile final and eonelUHive.

SuhRi-quently the AssesHnient Aet wan amended, and in

'hat provinee nn app<'nl was tfiven to a Hourd of eounty

jmljjfes where the assessment nnioiinted to twenty thinisjind

(li.lIarH. By (id V. e. 45. s, 70, nn nppejd was tfiven from the

.i.Lision of the county judifes to thf Court of Appeal.

Cpon this state of the law in tlie ditTerent provinces Sir

JmIih Thompson, in Mareli, 1880. intrcuhired an amendment
til the Supreme and Kxeheipier Cnurtu Aet, whii-h will ho

iMtind as 24{.}) of the old Aet. and in so dointr he made use

nf the followinK words:—
The facta whlih led to the rrainltiK of this section are these,

luurts are adually tonstituted in various provinces for the pur-

|i(i!if of regulatlnK the aBBesanienI of property In those provinceB,

and It has been the practice In two or three of the provhicca

of late years to give those courts. aUhaugh they are not in the

iiiiliimry sense cuurls of justice and although soinetlmes they are

not i)refllded over by profesaional men, very larse jurisdiction.

iiHJccd. In some cases It has been broupht to our notice that

adjii'llcatlons have been made by these courts Involving taxation

I.) the amount of tens of thousands of dollars a year. There is

[JO iippeal to the Supreme Court by reason of the fact that these

uiuits are not In any sense superior courts, and li Is provided

[liai there shall only be an appeal from a superior court."

.\'o case under this section was hrought to tlie Supreme
loiwt until 1807, when au appeal was taken iu Toi'unto v.

iofonlo ati-iit Kailwatt C'ompaiii), 27 Can. S.C.R. 040.

This wiw au appeal from a jud^'ment of the County

Court .judges above mentioned, and at this time there was
iiu appeal from the Board of County Court judges to the

rmnt of Appeal.
On this state of faets the appeal wa.** ((Uaslied, tiie court

l^lilint,' that the County Court judges having been appointed

liv the I-'jderal Government, tliey did not, within the menn-

iiiL'
"!' this section, eonstitute a eourt appointed " by provin-

inl nr municipal authority.*' Mr. Justice King dissented

tioiti the jmlgment of the eouit. and held that this case wa.s

qiiiti- witlnn the puiriew t>f the amendment giving appellate

inri^'liction to the Supreme Court in certain assessment
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rnst'S. Tilt' nlmvi' ilrrisiiin nilllitinl till- rtTirt 111' this si'.-ttun

of tlio Siiitn'Mir Mini Kxi'lu'<tiUT CoiirtH .\<'t, Imm'iiusi' m .,ii

of till' priiviiiiM"* tin- hitflft'st riiiirt Hittint; in rrvirw mi imum:

cipill nsHrsNtiwritN is (i>trip(>Hi>tl nt' jiiil)ft>s ritluT of tin- ('niir

Court i>r ol' till' Suprrior Court.

Tit uivi' i-tTi'i't to till- ititontion ol' I'jirlinnn'nt tlu' v.r
i

(»!' till' station " nppiiinti-d hy pmvini'iiil or iiiiiiii<i| i

mitlmrity" wi-rc nltm'tl l»y tin- i-otnitiissionrrH I'or tin- n\ i

of tin- stiitiitrs to ri'jiil lis ill 111.' pn'Sftit Ki-.-tion. iiii>l n

nhji'i-tinii tiikfii t.y till' Supr.-MM* Court in lln' iil'ovr iji>. i

now iKi loiiiri-r npply.

Ethin V. Swing. 29 Can. SCR. 446.

In i|iiiisliintf the iippojil in this I'jisc tin* Cliirt' .Iu>tii> hi

pronmini'ini.' tlU' .iiHJuiiM'nt of tin* Cmirt sniil tlint tli.- jiiiiL:

TMi'nt Ih'Iou' liid not I'onii- within tin- provisions ol' -i.t;;!

iMi./) (now st'ction 4\).

Montreal Street Rly. Co. v. City of H^ntreal, 41 Can. S.C R i^7

fndcr thi' provisions of the Montreal City Cliartn*. iIl'
\'

V. .')S, s. 4H4 ((^iiiM, nil ai'tion was hnmjrlit hy tlu' city, in th.

Ki'i'onlor's Court, to roi'ovcr tnxt'f* on an iisst'Ksnu'nt ni iIm

i-onipatiy's propi'rty in tlic I'ity. Juilffinpnt ivus n-i-nv i>-l

for $:tn^nf)1.80. jinil an nppi'al to tin- Superior Coiirt. siiim.'

in ri'viiMV, nndi'r tlin provisions of tlio Quohrp statilti-, '.7 \"

('. 4!1. ns anicndril liy IJ FMw. VII.. v. A2, was disniissiil. t)\\

an application hy the ccmipany to affirm tlic jurisilicthni »\'

the Snpri'irii' Court of Ciinadn to hear an appeal fnim ilir

jiuljiniont of the Court of Review, it was held ttiiit tin

Superior Court, wlien exercisinc its sp<'cial nppellali' iiitiv

(lietion in rovipwinir tliis case. wn.s not a eonrt of la^t vr<»vi

created under provineinl legislation 1o adjudicate eon<TniinL'

the assessment of yiroporty for provincial or nninieipa] pur

poses within the moaninir of s. 41 of the Supreme Cimi-I A' t.

R.S. flOOfil. 0. ISO, and. eonseiiu'ntly. thorp could h.' m
jurisdiction to entertain the appeal.

SiBters of Charity v. City of "Vancouver. 44 Can. SCR. itv

In this case the Court of Revision, exerrlslnt; the ihiV'

colift'rred on il referred to supra p. I.''tJ, ilerlared that ••v.:

ciiaritable institutions should be exempt from taxation. Tlic

uimn a judge of the Supreme Court of British Colu?nbia ni;irlp

order dlrectinR that a writ of rertiorari hIiouM issue direcicd

the Court of Revision to "certify and remove a decision nf i

i^aid court whereby it was ordered and declared that all r!i;it

able Institutions, &v.. should be exempt from taxation, A;c
"
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;i[>i)««l wag titkt^n from thu onlt-r to tho Cuurt of Apiwal on H. U
varloul jtroundi, biiioiikhi nttii>rH, that fh(>rt> wri not HufTli'lritt

niBtprtiil hrfor)* Ihi' JuiIk*' to Kf""' '•"' (TihT; thiit no p:roiin'l* iVr Haltn
vert' Bliowii in tJiH onlor nliii for thf writ of rortiornrl; thaf tlm Ai'i-fuh.
t'oiirl of lli'vliilon hitil ti>rtnlnBti-(| iiit otll<'i> nnd tliittcH loriK prior
•• tho uti|>IliHtlnn for ttic writ; thnt the imHi-xKnu-iK mil Imvlnn
i.i'rn rcvlit'ii ami (ontiriufil i)y fhc Court or Ki'vliiloii, tiiul hpcomt'
.iM<l an<l blnilttiK; iliat ilio atu>ll>'utlon for ii writ of (ortlornrt
\.iii not a proiitT pro't'cilliiK; ain] thai (h'l Uiohh of tho Cniirl of
Ci'vlflon wt-rt' not i-cvifwabl.- on riTtlnrnrt prtHfiMllnKK,

Tlu- (inlcr of Mr. JiiHtlrc MiirrlHon \\:\n Ht>t (iHlrlf .tiiil rcsi-lndril,

,'hI IhU JutlRrnfiit wns uthnni'd by t lit' HuiirciiM' CoMit, wtif<r<> It

v;i4 held that ihf funrtlomi Iti rMHptvt of tho llinltatlnnH on
\t inptioii rroMi taxation Vfi4lt>>l hi Iht- Court of Ui'VIhIoii are

.iiiittl Juiildnl and niut*t bi' rXi-riUt'd In each vaw with rpupcrt to

Hill rjiBc aloni'. Thf rciord nho\v«'d tliat tht- pioinTty in

jiifxtion watt aKHmiHtMl at $;iK,2riO.

Toronto Rly. Co. v. Toronto (1904). AC. 809.

ffrhi, tlint till' .iuriMliction of tin- Cniirt of I{i'vi><i<.n ami
uf the I'oiirts cxf'fi'iwinir the stntutory jnrisdii-tioti of npprjil

I'liim the rotirt of IJ.'visinn. is rontiiinl to tlif ijiicstion

^iliotlici' till' iissi'ssincnt wns too liiirli of too low, iiinl tlii'so

iiiirts liad no jtirisdiction to dotortnitic tlh- (iiifstion wliothcp

ill.' nssi'Nsnit'iit i'oiti!tii'<sioni'P luir! ox"'i'C(li>i| liis powers in tiss-

-sin'-' prnprrty wliich wjts not hy law avsos-inltle. Iti other

AiirHs. wheti tho assessment wns tfit iiiif'nt a niiUit^'. they lind

Ml jiiristlietion to affirin it or ffin* it viilidity.

12. Except as otherwise provided in this Act or in the Act

providing for the appeal, no appeal shall lie to the Supreme

Court but from the highest court of last resort having jurisdic-

tion in the province In which the action, suit, cause, matter or

other judicial proceeding was originally instituted, whether the

judgment or decision in such action, suit, cause, matter or other

judicial proceeding was or was not a proper subject of appeal to

such highest court of last resort: Provided that, an appeal shall

lie directly to the Supreme Court without any intermediate appeal

being had to any intermediate court of appeal in the province,

(a.) from the judgment of the court of original jurisdiction

b^ consent of parties;

(b) by leave of the Supreme Court or a judge thereof from

any judgment pronounced by a superior court of equity or by

any judge in equity, or by any superior court in any action,

cause, matter or other judicial proceeding in the nature of a suit

01 proceeding in equity; and.
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(c.) by leave of the Supreme Conrt or a judge thereof from

the final judgment of any .jnperlor court of any province other

than the Province of Quebec in any action, suit, cause, matter or

other judicial proceeding originally commenced in such superiur

court. R.S., c. 135. s. 26.

" Except as otlienvise provided in this Act.'' Tlie oxci'ii-

tions arc only appeals from tlie Court o£ Review in Qucli. >

,

under sectnn 40, supra; Assessment appeals under section 41.

supra; anil appeals p< r saltlim under this section.

" Or in the Act i)rovidin» I'or the appeal." This exc p

lion includes criminal appeals, election appeals, adiiiir.ili;.

api)cals.
" Whether the ,;jdsment or decision, etc.. was or was ik.i

a proper suh.ject of appeal to such highest court of l^i-t

resort " refers to eases where the court of la.st resort h.i-

assunied jurisdiction and given .iudpmcnt. Virh Blacli!",<l

V MrBaiii, 19 Can. S C.E. 42: S^ Cunegourlr v. Gowji.,,.

25 Can. S.C.H. 78.

43 (a).

Revern v. The Queen. 2 Can. S.C.R. 70.

This was an appeal from a .judgment of the Couil "I

(Queen's Hcnch for Ontario, overruling the demurrer of \\u-

defendant .Tohn Severn to the criminal information 111. ,1

against him bv the Attorne.v-Gcneral of the said provin,.^

on behalf of ller Ma.jestv the Queen in the said court nn ilh

23rd dav of Januar.v, 1877. The appeal was hnmiilii

directly to the Supreme Court by consent of partu's uii.lrr

section 27 of the original Supreme & Exchequer Courl> Ad

(now section 42(o).

Blackburn v. McOaUum, 33 Can. S.C.R. 65.

The (luestion in this case to be determined was wIiciIk !

a restraint on alienation contained in a will was valid,

cause was heard bv Meredith, C.J., upon a stated lusc
;

pared bv the parties pursuant to the Judicature Ait

Rules. The trial .judge felt himself ln)und by a deiisini

the Court of Appeal in Knrfs v. McAlpuir, 6 A.R. 14.i.

parties thereupon signed a consent pursuant to secti"ii

sub-section 2 (now 42(a). that an appeal shonld be tii

direct to the Supreme Court of Canada from the .lud

of Jleredith. C..T.. and the case was accordingl.y

although no intermediate appeal had been taken to the <

of Appeal for Ontario.

Tib

l„MV.l.
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Union Investment Go. t. Wells, 39 Can. S.O.R. 625. -^ *-

In this case an appeal per saltiim by consent of parties per saltn
was taken to the Supreme Court from the judgment of the Appeals,
trial .iudge, and it was held that where interest is made
payable periodically durinjf the currency of a promissory
note, payable at a certain time after date, the note does not
l»'come overdue within the nieaning of ss. .")B and 70 of the
Bills of Exchanne Act. merely hy default in the payment of
an instalment of such interest.

The doctrine of constnictive notice is not applicable to
Mils and notes transferred for value.

43 (b).

The appeals provided for by this sub-section are equity
cuaeSf and the word *' .iudjjment " there includes an inter-

locutory as well as a final judgment.

43 <c).

Special circumstances must be shewn before the Supreme
Court or a judge thereof will grant leave to appeal per
mltum.

Bank B.N.A. T. Walker, Oont. Dig. 88 (1882).

"On appeal brought from a judgment overruling demur-
rers to some of the counts of a declaration only, while
n'-hearing was pending upon an order to enter final judg-
iiu'nt on the whole case upon the verdict rendered : Held,
tli.at as the judgment on the demurrers was not a final judg-
ment the appeal must be quashed for want of jurisdiction,

tint on the application of the appellant, made at the same
time as the motion to quash, leave was given to appeal per
^nlhim (after the expiration of the .10 days limited by the
.\ft) on the whole case upon terms, and the deposit alread.v

made in cotirt was ordered to remain on deposit to avail as
sniiritv for this appeal." For full statement of facts, vide
Tass. nig. (2 ed.). p. 214.

This decision so far as it is an authority for the Supreme
riiiirt extending the time within which an appeal may be
I'roiight to the Supreme Court, must be taken as overruled
I'v Stuart v. ffkiilthnrpr. 1804: Ttnhrrts v. Vonnvan. 1895,
ami Bnrrrtt v. flitndicnt Linniiak dii KInndiike. 33 Can.
SCR. mi. infra, p. 420.

Ill
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Schnlti V. Wood, 6 Can. B.O.R. 685.

The Chief Justice of the Supreme Court under seetimi

fi of the Supreme Court Amendment Act of 1879, alloweil

an appeal direct to the Supreme Court of Canada, it liciiii;

shewn that there were then only two .iudges on the bench in

llanitolm, the plaintiff (Chief .Justice) and Dulmc, J., fn.iii

whose decree the appeal was brought.

Sewell V. British Columbia Towing Co., Oont. Dig. 112 (1881).

I'pon an application for leave to appeal direct from tlic

.iudgment of Hegbie, CI., witliout intermediate appeal, th-

afBdavit set out that in Rritish Columbia the court of final

resort consisted of five .ludges. two of whom had been pic

viously engajicd as counsel in the cause, and refused to

adjudicate: that another .judse was absent and it was univT-

tain if he ever would resume .iuilicial functions; that a new

Administration of .Instice Act, 1881 had recently come int'i

operation, but no rules had been made thereunder and section

28 of said Act rcfiuired three .iudges to constitute a quorum

of the full Court to be held only once in each year. Four

nier, J., in Chambers referri>d the application to the full

Court ITrlil, that the circumstances disclosed did not wiir-

rant the Court in stranting the application, llotion refused

with $20 costs.

Lewin v. Wilson, 9 Can. S.C.B. 637.

In this case leave to appeal per saltum to the Suprcnu'

Court of Canada from the Supreme Court in E(|uity ol'

New Brunswick was granted by the .iudge of the Supreme-

Court in Equity of New Brunswick, Hon. A. L. Palmer,

without an intermediate appeal to the Supreme Court ot

New Brunswick. No exception to the validity of this order

was taken in the Supreme Court and it is qucstionabl.' il'

tlie attention of the Court was called to tlie fact that a jiiils.'r

of the court below and not of the Supreme Court had siranlcil

le.ive to appeal per xalttim. It is stated in Lrwiii v. Ilniri.

14 Can. S.C.R. 722, that this appeal had come to the Sniireiiic

Court by consent, hut the order of the .judge of the Equity

Court expressly states that it was made under the Siipninc

Court Amendiiient Act of 1879, which contains the provi«iiin

relating to pir saHiim appeals, while the previous statiili'

allowing appeal direct to the Supreme Court from the .imrt

of first instance is contained in the original Supreme &

Exchciiuer Courts Act of l.^'.'i.
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Lewin v. Howe, 11 Can. S.C.E. 722. s. 42.

The judffiTient of the Supreme Court of Canada in Lemn p„"^,„„,
V. Wilson, having lieen reversed l>,v ttie Judieinl Comniittee Appeals.
iif the Privy Council, and the plaintiffs lieing dissatisfied

with the form of the decree made l).v the .iiidce in oqnit.v for
the pnrpo.se of earryinR out the ,iud(!:ment of the Judicial
Committee, an application was made to the Rcsistrar of the
Supreme Court for leave to af>pe,i1 prr xallimt from the
Supreme Court in Equity to the Supreme Court of Canada,
iillefrinff that the time for nppenlinc to the Supreme Court
of New Brunswick had elapsed ; that the eanse had never
been before the Supreme Court of New Brunswick ; that
nwins to arrears of business in that court the hearing could
aot be had for several months and the delay would seriously
iiffcct the plaintiff's interests; that the action had been com-
menced upwards of six years previous to that date, and that
owinff to the defendant's opposition the plaintiffs had been
unable to collect the amount of their debt. The application
was referred by the Rcffistrar to the Court, when leave to
appeal per salttim was granted, Tasehereau and Gwynne, .TJ.,

dissenting.

HoSsitt T. Merchants Bank, 11 Can. S.C.R. 46.

Tjcavc to appeal prr aaUum from .iudorment of the (^han-
icry Division of the Tlich Court (Ontariol, granted by
Owynne. .T.. on the ground that the Court of Appeal would
be liound by n previous decLsion of its own, whereas the
nppcllant sought to avoid the effect of that decision in the
present action.

Duraoolin v. Langtry, 13 Can. S.C.R. 258.

The plaintiff Ijangtry having recovered a .iudgment
airainst the defendant Duinoulin, the rector of St. .James'
Church, Toronto, which was affirmed by the Cliancery Pivi-
sinnal Court, the defendant refused to appeal to the Court
iif .\ppeal although requested to do so by his churchwardens.
The- latter applied to the Court of Appeal for leave to appeal
ill their own name or in the name of the Rector as their
trustee, ehiiming that they had interests separate fniin those
of the Rector. This .ipplicntion being refused by the Court
nf .\ppeal. they applied to the Supreme Court for leave to
appral prr unlhim from the .iudgment of the Chancery
Divisional Court, which was granted upon a proper indeni-
nily heing given to Dumoulln.

'ii.
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Kyle T. The Oaniuia Compuy, 15 Can. S.O.R. 188.

Upon an Hpplioation for leave to appeal to the Supremi'

Court from the judsfment-ot the trial judge without any

interniedialo appeal to the Divisional Court or the Court cif

.\ppenl for Ontario, Held, per Strong, .1., tlmt this seetinn

authorizes an order heing made in a proper case as well

where the i)roeeeding in the pnurt helow is an action at law

as where it is a suit in equity. That leave ma.v he grantp.l

from the .iudginent of the trial .iudffe as well as from th.-

.iudgment of the Divisional Court: that it wa.s not a ground

for allowine an nppeal prr anUum heeause the Court «!

\pneal had in another ea.se deeided the point in disputi-.

and that this ease differed from MoffatI v. Mcrrhatih RnnI;.

11 Can. S.C.R. 4fi, in that in the latter ease the Court nf

Appeal had not only deeided the same legal question whi.'li

the iiropnsed appellant sought to raise, hut had decided it

upon the same actual state of facts, and virtually upon th.>

same cvi-lei cc, oral and documentary, as that upon whiili

the deeisi..!. which it w.is proposed to appeal from h.-.d

proceedv'^'

Hlslop V. McOUlivray. 16 Can. S.O.R. 191.

Per Henrv, J. : Held, that it was not a ground for grant-

ing an appeal per saltiim. that the Court of Appeal helow in

another ease had decided the same point as arose in the

present case.

Attomey-Oeneral 7. Vaughan Road Co., Cass. Prac. (2 ed,) 37.

licave to appeal per .laltum directly from a decision iit

the Chancellor of Ontario was granted where it appiarwl

that the Court of Appeal had already given a decision upun

the merits hy its order on an application for an in.iunctiiin

in the case.

Bartram v. London West, 24 Can. S.C.R. 705.

Tn this case a .iudgment in favour of the plaintiff cor

poration was affirmed hy the Divisional Court. No ;i|>iic.tI

lay to the Court of Appeal except by leave of that •ourt,

which was refused. An application to the Registrar for

leave to appeal pfr xaltym was refused and his decision, cm

appeal to tlic Court, was affirmed.

Lewis T. City of London. Cass. Prac. (2 ed.) 37.

On January 13th. ISflfi, an application for leave t"

appeal per salium, was made to the Registrar sitting iis a
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judge in Chambers, in a case of Leuis v. The CUu of London,^- ^-^
based on the ground that, it had. in effect, been already p„ g^tum
decided by the Court of Appeal in another ease of hemis (the Appeals,

same appellant) v. Alcxaniiir. The Reftistrar refi.sed to

make the order inasmneli n.i, though the two ea,ses might have

been identical as to the facts, the questions of law were not

the same, and to allow the appeal prr snlliim they must be

identical in both respects.

rarqnharson v. The Imperial Oil Co., 30 Can. SCR. 188.

Section 77. subsection 2. of the .Judicature Act (Ontario)

provides that a party appealing to the Divisional Court

instead of the Court of Appeal in a wise in which the appel-

lant has an option as to which court he will select, no appeal

is open to such party fr""^ the Divisional Court to the Court

iif Appeal. TTdrl. that llu' Supreme Court under this section

riin in such case grant leave ,o appeal pi-r saJfiim from the

Divisioniil Court to the Supreme Court of Canada. Referred

to in Otifariii Miniiifi Co v. I^ryhnlrl, 31 Can. S.C.R. 125.

iiifrn. but overruled. Viilr OUnirn Khrlrir Cn. v. Jirnnwii.

infrn. p. 103: Arniriiir v. Tiiinlship nf Onomtnrjn. iiifrn. p.

in3: and .IniiKx Biui v. Armslroiirj. ivfrn, p. Idri.

Ontario MininR Co. v. SeyboU, 31 Can. S.C.R. 125.

Urld. that the fact that an important question of con-

stitutional law was involveil, and that neither party would

lie satisfied with the .iudgment of the Court of Appeal,

.nfforded sufficient ground for granting leave to appeal per

Ottawa Electric v. Brennan, 31 Can. S.C.R. 311.

Held, that the case was not one in which leave to appeal

prr saltiim, could be granted as it was not shewn that there

WHS any right of appeal to the Court of Appeal which was

.eccisary to give .iurisdiction.

Armnor v. Township of Onondaga, 42 Can. SCR. 218.

>Tfltion for leave to appeal per xaltiim from the .iudgment

of Riddell. J., in the King's Bench Division of the High

Court of .Tustice for Ontario (14 Ont. L.R. 6061, refusing to

\iash a bv-law of the municipality.

The ob.iection to the by-law was that it a.ssnmed to affect

an Indian Reservation over which neither the corporation

nor the Legislature of Ontario had any municipal authority.

m»Mi > a"
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The appellant had, throCigh no fault of his own, as he ciin

tended, been too late to appeal to a Divisional Court nml

leave for an extension of time was refused. Counsel supporl-

inp the motion admitted fhat he had no right to appeal tn

the Court of Appeal for Ontario.

The motion was ref\ised liy the Supreme Court of Canada.

Ottawa Electric Co. v. Breiman (31 Can. S.C.R. 311) hoini;

followed.

John Dick Oo. v. Oordaneer, Oont. Oaa. 326.

Since the enactment of the 27tli section of c. 11 of tln'

statutes of Ontario, 62 V. (189!)), a party appenline to !i

Divisional Lourt of the Hipli Court, in a ease where an

appeal lies to the Court of Appeal for Ontario, has no ri^'ht

to appeal from the .judgment of such Divisional Court to the

Supreme Court of Canada, without special leave. Farquhnr-

son V. The Imprrial Oil Co. (30 Can. S.C.R. 1881. distin-

guished.

Kilner v. Werden, Cent. Ca<. 188.

The Registrar said
—

". . . If this were not the nnl>

element to he considered upon the application, I think tli.'

plaintiff would have made out a ease for Rrantitntr the orilir

asked, hut in dealing with an application such as ihh, in

which the applicant does not comft to the court as of riirht.

but claiminpT to have a discretion exercised in his favour. I

think T am entitled to look at the facts of the case as dis-

closed in the uncontradicted evidence in the court hclow,

Theea.ses of Dumojilin v. Lanqtr\j (13 Can. S.C.R. S.'jSI .inil

Lfu-in V. Unirc (14 Can. S.C.R. 722), in my opinion, nrc

authority for my so doing.
" I have, therefore, to consider whether, on the wlml,-

ease, without actually ad.iudiciiting upon the merits, thn

plaintiff's claim is not an unnieritorious one"
After discussing the evidence the Registrar added

;

" The whole litigation seems to me to have been an ahusc

of the process of the court, and utterly without merit : .Tnd.

as the plaintiff comes claiming, not as of right, but appeal-

ing to the di.serction of the i-ourt. 1 think, for the re;ison'<

above set out. ample grounds arc afforded for refu'^iriL' fn

exercise such discretion in his favour, and for relegatincr hint

to the redress which the usual and ordinary practice and pro-

cedure of the ctiurts afford to all litigants.

An appeal from the foregoing decision was taken hef-irp

Mr. .Tnstico King, in Chambers, and an application wa-^ :il-"
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made, as nltcrnativo nlipf, for an orilor oxtcndinR the time ^- W-

limited liy tlie statute for iippcaliui,' froni the Chaneellor's
^^ ,||j,j

.jiidgirieiit ih hriir csx, . The appeal was dismissed with ensts.
ju'rildittioi

Ills Iiordsliip delivering the t'ollowing note of reasons for his spnial

decision

:

stntuto.
'* The appeal is dismissed with eosts, the appeal not hav-

infr been taken and prosecuted within the time fixed by the

rules, and the eireumstanees not eallin); for an extension of

time."

Jameo Bay Rly. Co. 7. Arnutrong, 38 Can. S.C.R. 511. C.R.

[1909] A.O. 285.

By s. 168 of .3 Edw. VII., e. 58, amending the Railway

Xat, 1903 (R.S.C., 190fi, e, 37, s. 209), if an award by arbi-

trators on expropriation of land by a railway company
exceeds $600 any dissatisfied party may appeal therefrom tii

a Superior Court which in Ontario means the High Court or

the Court of Appeal (Interpretation Act, R.S., 1906, c. 1,

s. 34, Ks. 24).

It was held that if an appeal from an award is taken to

the High Court there can be no further appeal to the

Supreme Court of Canada which cannot even give special

The decision of a .iudpe on an application for leave to

appeal per saltum is not subject to review by the full Court.

l'»7f Kay v. Hrigfis. 22 Q.B.D. 343: Lanr v. Exdale.

(1891), A.C. 210: E.r parte Sln-nisnn. 1892, 1 Q.R.D. 394:

Fnrquharsnii v. Imperial Oil Co.. ,30 Can. S.C.R. 188, at

p. 201.

Applications for leave to appeal per saltum are made in

Ihc first place to the Registrar sitting as a .iudge in Cham-
bers, and his dei'isi4)n is sub.iect to review by a .iudge of the

conrt sitting in Chambers. Farqjiharson v. Imperial Oil Co.,

30 Can. S.C.R. 188.

4.t. Notwithstanding anything in this Act contained the court

shall also have jurisdiction aa provided in any other Act con-

ferring jurirdiction. R.S., c. 136, s. 25.

Provision for an appeal to the Supreme Court is given by
;i number of public and private statutes.

In rriiiiinal Cases--The Criminal (^nde. i>ifra. p. 813.

In Kxchequer & Admiralty Cases—The Exchequer Court
.\i-t. infra, p. 749.
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Controverted Elections Act.

Act, infra, p.

In Election Cases—The
infra, p. 7ti3.

In Winding-up Cases—The Winding-up
HOti.

The Board of Railway Commissioners—Tiie Kaihvay Act,

infra, p. 790.

44. Except u provided in this Act or in the Act providing

for the appeal, an appeal shall lie only from final jndgments Id

actions, salts, causes, matt -s and other judicial proceedings

orislnaJly instituted in the Superior Court of the Province of

Quebec, or originally instituted in a superior court in any of the

provinces of Canada other than the Province of Quebec. R.S

c. 135, s. 28.

" Except as provided in this Act " refers to the excep-
tions contained in sections 37 and 38, supra.

*' Or in the Act providing for the appeal." This applit-*

in Election cases, Admiralty cases, etc.

45. No appeal shall lie from any order made in any action,

suit, cause, matter or other judicial proceeding made in the exer

else of the judicial discretion of the court or judge making the

same, but this exception shall not include decrees and decretal

orders in actions, suits, causes, matters or other judicial proceed-

ittiCB in equity, or in actions or suits, causes, matters or other

judicial proceedings in thei nature of suits or proceedings in

equity instituted in any superior court. B.S., c. 135, s. 27.

Discrrtion in ca.-ics of new t. 'als.

Section 22 of the original Supreme & Exchequer Courts
Act read as follows:

—

"When the application for a new trial is upon matters of
discretion only, as on the ground that the verdict is against Die
weight of evidence or otherwise, no appeal to the Supreme Court
shall be allowed."

This section was repealed in 1880 by 43 V. s. 4, and tlu'

following .substituted therefor:

—

"In all cases of appeal the Court may in its discretion order
a new trial if the ends of justice may seem to require it. although
such a new trial may be deemed necessary upon the ground tli.it

the verdict is against the weight of evidence. Now sec. r>2.

infra, p. 295.
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The followinK oases were ileoijcd hpforc tlip ropoiil of old
**'

^^_

action a2:- A,,,,,.11^0

Jurifttktiim.

Boak T. Merchants' Marine Ini. Co., 1 Can. 8.O.R. 110. liiMTeiioih

r'ndpr sfction 22 (if tlic Ruprcmi' & KxdiP(Hier Courts ''',

Act. no appciil lips from tho .juili.'iiii'nt of a court criinting'
"'"""'""'

.1 now trinl. on tho trriiiind tlmt the vordiot was against the
wisrht of I'vidonc'o. that liohiR a mattor of discrotion.

Viflf Mnin-i V. fiiinnclinit .]fiitnnl. nnfirfi, p. ^^7i.

Viilr Mrditiran v. Mnrkhr, Tout. Die. 122.

Tho folhnvintr oasos wire dooided aftor tho .Xniondment
of 18Sn and hoforo tho amondniont of M-.'iS V. c 25, s. 1,

(18!>1). which pave an appeal without the limitation that the
•iise must he one in which the trial judirc liad erred in a
nrnttor of law. Vide notes (o section 38. supra.

Eureka Woollen Mills Co. v. Moss. 11 Can. S.O.R. 91.

fffjfl, that the Supreme Court will not hour an appeal
fi'tni a .iudcment of the court helow. in the exercise of its

discretion orderinB n new trial on the ground that the ver-
ilict Is ajrainst the woipht of evidence.

Tirff O'SuIIiinn v. Laki'. Ifi Can. S.C.R. G.^G.

Barrington v. Scottish Union. 18 Can. S.C.R. 615.

On the findings of the jurv, the Court of Review refused
to enter a verdict for either part.v, hut granted a new trial,

•iml were influenced in coming to this conclusion liy the
hi'licf that the answer to one of tho questions was insuffi-

cient to enable it to dispose of the interests of the parties on
the findings of the .jure as a whole. The Court of Queen's
Mench affirmed this iudgment. An appeal to the Supreme
I'rairt of Canada was quashed, field, per Strong, .1. ;

" The
r.inrt of Queen's Hench did what it had a jierfcct right to
<1<) in the exorcise of its discretion, without suh.iccting its

juilgnient to he reviewed on appeal to this Court."

Accident Ini:. Co. v. McLachlan, 18 Can. S.C.R. 627.

Ill this case both parties moved before the Court of
liivicw for .judgment on tho findings of the .jurj-, and the
ilcrcniUint's motion was granted and the action dismissed.
On iippeal to tho Court of Queen's Roncli lioth parties
ilaiiiied to have .judgment entered in their favour on the find-
ings (if the jur.v. hut the court ro.iectod Imth motions, and
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stio molii ordiTdl a new triiil. An aii|)i'al to the Supr.m,

Court wan quaHliod, the Court holdinu that th.' orilcr 1.., „

now triiil liy thi> court Iwlow hiid lipcn madn in the fs. ivi„

of its (li»or'i>tion for tlu" purpo«o of eliciting further irn r

mation iis to the facts, and that no appeal wouhl lie i.i il„

Supreme Court.

Molsan r. Bamtrd. 18 Can. B.O.R. 622.

The Court of (Queen's Heneh reversed the .iuduui.rit .,i

the Superior Court whieh (|ua«lied n seizure before jmlir.

ment tnken hv the plaintiff aitninst the defendiint on iiii.iii..<

in the h(ind.s of a third party. The defendiiut took pr ,1

ings to (juasli the seizure on varions Rrounds. anil si , ,|..,]

in the Superior Court. In reversing the .iudirmeut oi ili,

Superior Court the Court of Queen's Tteneh ordered tlwi lli.

hearine of the petition eontestinR the seiziire should I'l pi"

oeeded with at the sume time as the hearinK o! \\v iiiiiin

aetion. nnd for this purpose direeti'd thiit the petition ^\mM
bo .ioined to the said aetion to be doi>ided at the siinir limr

as the merits of the aetion. I'pon a motion to qua-'l :iii

appeid to the Supreme Court. ffi-M. that the Courl oi

Queen's Heneh in reversing the .iudsrment of the Siip.iinr

Court did so without nd.iudientincr upon the petition or iip.m

the respondent 'ri riRht to n seizure before .iudRment. :iii.l

simplv orderi'd that the merits of the proeeedinc iind M' ili.

aetion should be tried together, and that the case w.k nut

appealable.

The follottinR eases were decided after !>4-.")r> V. >. L'.'i.

s. 1. whieh (rave nn appeal without the limitation lliiil tli.

ease unist be one in whieh the trial .iudpc had erred in ;i

matter of law

:

Canada Carriage Co. t. Lea, 37 Can. S.O.R. 672.

In this ease the Chief .Tustiee said:

"This appeal is clearl.v revered by the rtpeislons of thia coiirT

ot BarrinRton v. The Scottish Union and National Ins. f'n

(IS Can S C.n. fiir>), and The Accident Insurance Co. or North

America v. Mcl„ichlan (IS Can. R O.R. 627). In tli.' littr.r

case it Is pointed out that the order for a new trial niailc in ne

court below was 'In the crdse of its discretion tor the inininse

of eliciting turther Into. ....^tlon as to the facts.' and that llicrn-

tore no appeal would lie. In the present case it Is rsprpssly

stated In the Judi;ment ot the Court of Appeal that, in its opinion.

this was a case in which the court should exercise the disTdmn

vested in It to direct a now trial as respects the dofend.inl ^lnll•J

C Lea. inasmuch as a most material point In the case had been

loft by the evidence In a state ot uncertainty."
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Toronto Bly. Go. t. McKay, Not. 2Bth, 1906 (not roporttd). ^ ^-'

In tluH oaw* Rose for the ri>Nponil<'nt in tho tirnt p]nvv ,\nZ,iu\ti'

niiHcd the (|iH'Ktion of juriKtiictinn. ctnimintf the order fur JuriMlictiou.

n*w trinl appealrtl apHinst \\m (liwri'tionary iiml thcrpforc i'i»<Tetion

nut appealnblc iindiT n. 27 ("now h. 4ro. and that tlioro was ''/

no motion in the court Mow for a new trial, tlif conrt
'"''"'"*'''^''

)i!ivintf jrrantod it suo tuofu. Tlic irruiinds for ffrantinK h
nrw trial (jivon })y the Court of Appeal were hk folIowH:
• For the reasons stated in tlir iTgunient, we think the vi-r-

ilirt of the jurj' was unf«tiNt'Hi'tor>* and that it outdit not to

stnnd. hut it in not a ease in whieh judtrnient should he

(liroeted for the defendants. It appears to u« that the

proper eourse is to direet a new trial whieh we have power
til (?rant under rule 78^," The Supreme Court quashed the

appeal without costs.

Suhserpient to the judfrm^nt pronouneed liy the court in

tills ease eounsel for the appellant raised, in a letter to thi*

Rf'ffistmr. the question of the applicntion of s. 47 to appeals

in rinestions of new trialf*, to whieh the following reply was
ninde:

—

" See. no (now 47^ is not hy any means a new section of

t)n' Act. hut has its oripin at the same time ns sec 27, in

4J V. e. 30. and must lie taken therefore to hjive hecn in the

mind of the Court in nil the various judsTments whieh have
h-'i'n piven on questions of new trial when the Court has

(|iKished appeals in eases where the court below hntl exer-

cised its discretion. T would read s. :10 (now 47^ ai* only

jipplyinp to the well reeocnized prnctiee in th( old days of

mnvins in term for a rule for a new trial, whieh rule, after

nr'/iiinent, was niade absolute or not ns the eircumstnnces

wjirriinted. Wc hnvo no such case here, but (>!ic in whieh
tile Court, sun mntii there heintr no applicntion therefor, and
nntliinff in thi' form of n motion or nde for a new trinl before

it in the exercise of its discretion, orders a new triMl. Tn

Mirli n case s. 27 (now 45) would seem applicable, and
nltliouL'h there wns some dilTcreneo in the lanirnn<re of 24('^n

niiw HRl'?))'^ at the time of the division of BafHnnffni v.

Tl" Sroffish Viiioi) nnd Arriih nf Jnsiironri Co. v. MrT.nrh-
^nii, nevertheless the pmnnd trivcn for the court's decision

"niild still, it appears to nie. be applicable to the present

cfi<;c."

Toronto Ely. Co. 7. King (March 26th. 1907) (not reported).

This was a case in which judirnient was entered for the

pliiintitf on the findings of tlic jur The defendants
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iippcRliMl to tilt* Court of Appeal on the (rrountl that ili.>

plaintiff kIiohIiI have heen non-Nliited and not aakinK t'or- ,i

new trial. The (lourt irranteil a new trial, two of the jiiil.'cs

heinif in favour of (linmiHiiinK the netion anil the other tin.'.

in favour of a new trial, the Kroiindj* Htateil lieinK as follmiv
" The trial .iuilire wa« of opinion that there was no ivi

ilenee to ^o to the jury upon that ipieAtinn (namely, tliiit tl,,'

driver of the ear lieeanie aware of the tiian's danirer and imr

withstandinir the latter'n neifliifeme niiKht. Iiy the exir. -.

of ordinan' eare. have avoided the iieeidentl, hut milniiiii.l

it to tliein, and they have plainly found it in tlie |>l.iiTiii V\

favour. I am not ipiite ahle to airree in that opinimi. i in

the whole of the flndinus of the .iury. incliidinir the ii^~,>«k

nient of itaniatreM. satisfy me that the plaintiffs (di'l'endiiiii-
'

had not a fair and iinprejndieed trial and that the juiIirtM.'nf

and verdict should he set aside and a new trial awjir,!,..!

The defendants appealed to the Supreme Court anM ih.

plaintiff moved to iiuash for want of .jurisdietion, eluitninu'

the judtrment appealed from ivas (riven in tlie exereise e)' "ir

eourt's .iudieial diseretion. The motion was eranted nn'l \}i"

followina oral .judjrment pronnuneed hy Girouard, .1.. Inr

the Court

:

"This In a rase of tho exerrise of Jadlelnl discretion nf tr-,.

Court of Appeal In prantlnn a new trlnl. We are ftovcrni'l hv

Canada Cnrriape Co. v. I^ea. Ab to ailjournlns the aTi:n:!i i',

order lo Elve time to tiie appellant to apply to the CiMir' f

Appeal for leave, wo believe that this is not a rase wticrr w..

oUBht to nmilst them. The point of want of Jurisdictlira was

taken by the respondents several weeks nco and the appi'M;in'^

eannot rotnplain now if bis appeal is quashed. The aiii)t';,l is

quashed with rosta al of a motion to quash."

Toronto Ely. Co. v. lUng (1908), A.O. 260.

Alipeal havinR lieen ipiashed liy the Supreme ('(iirt as

aliove, special leave to appeal was (iranted liy the I'livv

Couneil, and sutiseipiently the appeal was allowefl, tlw onl.r

for new trial !V\ aside, and although the respondent did mt
eoss-appeal, speeinl leave so to do was (rranted nun, pr„

liiiir. and the judcrment of the Iliirh ('ourt restored witli a

reilnition as to amount, the Committee saying:

"No valid reason has been shown for dlrectinK a new trial

The faots in the mala are admitted or not disputed. Tli.' rial

matters in rontroversy are the Inferences which II is pri>ii' r i,j

draw from those facta. It appears to their Lordships llial ilic

verdict and judRraent must be entered either for the pialatilti
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or for the defandanti, and that the mlddlu course of dtrertlng a ** 4S.

nfW trial la not open on rrosa appnal."

"Thn rvipondenta In (heir printed cat* aik«d that the ]udc-')l'i''""*''

nicnt of the Court of Appeal mlitht be aet aitde and the yerdU;t '""•'"^*'''"

of the Jury reatored. Some dnubta have arisen whether thpy "'"''"'"*'"'

wf>re rompetent to do lo on thli appeal, without having flrst
'"'>'

lodged a irou petition In that behalf, their Lordihlpi, belnx of ''"'B'"''"'-

oiilnlon that the necsMary relief would undoubtedly have beon
Itranted to them If they had applied for It at the time whpn the
ippetlanti obtained aperlal leave to appeal, allowed the respond-
fiiti at the hearing to put In such a petition nunr pro tunc, and
tlioy will humbly advlie Hit Majeity to grant thia relief."

Street t. 0. P. R. 1909 (nisreporttd). Dec. 13, 1909.

Thin wafl a ncffligpnce Hction, claiming i{tir>,()00 damaftes.

The defence wits contributoi^' neKHKCDce, or npttli^enoe of

a tVllow workman. Vprdict $10,000. A motion to th" Court
of Appeal waM made to set aside the jiidffnient and to enter

judfrment for the defendants or for a new trial. A new trial

\\a.s ordered. On appeal to the Supreme Tourt the appeal .

was dismissed with costs as of a motion to quasli.

The motion to the Court of Appeal for a new trial was
Itjised upon the misdirection or non-direction of the trial

jiidire. The following is extra<*ted fro?ii the reasouH for judg-

iiiint of the Ilonouraltle Mr. Justice Anglin

:

As 1 read the opinions delivered in the Manitoba Court of

Appeal, while Mr Justice Richards apponrg to base his JudKment
extluBlvely on misdirection, Mr. Justice Hhlppen equally dlstlmtly

[jroieeds upon discretionary grounds. He says: "The expense

of rehearing will not be great, and on the whole I am of the

opinion It Is In the Interest of Justice that a now trial should be

ordered." Mr. Justice Perdue, while of the opinion that there

was misdirection in regard to thp issue of contributory neglt-

(tencc, says he Is "doubtful whether the question and answer

(upon this Issue) furnish a properly considered and exact finding

In repard to contributory npKllgence.'* He also thinks the

damages excessive; and he concludes, "I agree that there should

be a new trial."

RpadlnB his opinion as a whole this learned judge appears

to concur In the judgment for a new trial both on the ground of

misilirectlon and on the discretionary ground more clearly

stated by Mr. Justice Phlppen.

This Court will not entertain an appeal from an order for a

new trial granted on discretionary grounds. If, notwithstanding

this objection, the present appeals should be considered on the

merits. I would not be prepared to say that upon the case as a

whnlp it is not "In the Interest of justice that a new trial should

be ordered."

m

'I'l
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Discretion

jrenerally.

DiHcrcHon in other mattrr.i.

Gladwin v. Oommings. Gout. Dig. 88.

Action of replevin to recovep 12') Imrrels of flour. I'liiin-

tiffs were indorsees of a Mil of Inding of the jrootls. wliicli

were held by the defendant n.** freight a^rent of the T.C.R. .it

Truro. The aetion was bepun and the goods were repli^vird

and the writ was served on 9th April. 1881, A default \\;is

marked on 2r.th April. 1881. On 10th Sept.. 1881. plaintiir>'

attorney issued a writ of inquir>' under whieh damages witc

assessed under R.S.N.S. (4 ser.) e. 04. s. 56. An order nisi

to remove the default and let in defendant to defend, uns

taken out on lltli Oct.. 1881, and discharpe<l with t-.^ts.

The judgment being affirmed on appeal (4 Russ. & (Jcld.

Ifi8^. R.S.N.S. (4 ser.) e. 04. s. 65, enaets that it shall lu-

lawful for the court or a .judge at any time within one year

after final .iudgnient to let in defendant to defend iipun

application supported by .satisfactory aflfidants occountiiiL:

for his non-appearance and disclosing a defenee upon tln'

merits, etc. Tfrlf], that the judgment appealed from wjk*

not a final judtniient within the meaning of section '-^ of th«'

Supreme Court Amendment Act of 1870. and was not

appealable. IJrUJ. also, that if the Court could entertnin

the appeal, the matter was one of procedure and enlirdy

within the discretion of the court below, and this Court
woubl not interfere. Appeal dismissed with costs.

Canadian Northern v. Woolsey, March 18th, 1909.

This was an action brought by the plaintiff, respomicnt.

to recover $20,000 damages for tlie death of her Inisbiinii

through the negligence of the defendants. The follnwins:

questions were submitted to the jury, with the answers:

Q. t. 'Tnder what clrcunistanccB do you find that .lolin .1

Woolsey came to be run over?" To this the jury answered:
Thp opinion of the jury Is that .John ,T. Woolsey, the encinwr.

rame to his death in eiideavourinR to apply the brake by turninp

the angle rock on rear end of the tender, in going bark to top of

tender. It would appear that he lost his balance or tripiieil :inil

was in some way thrown under wheels at rear end of lender
"

Q. 2. "'Pid he lose his life by reason of any neRligence of tlu-

company? A. Yes."
Q. :t. "Or was he himself guilty of negligenre which waa tiic

proximate cause of the accident? A. No."
Q. 4, "Or could John J. Woolsey by the exercise of ri^aisoii-

able care have avoided the accident? A. No."

Q. h. "If you answer yea to the second question, wlur.in

did such negligence of the company consist? A. In not suiiplviiig
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[he necessary repairs for engine, such as union Joint and nut for K. i.t.

injector, ratchet on throttle and drive wheel brakes."

Q. e. "If you find in answer to the last question that defects '''^^retj""

-xisted which caused the accident, were those defects known to tie'iprnl'y.

John J. VVooIsey and did he voluntarily incur the risks Incidental

1(1 tbflm? A. While these defects were known to Woolsey we
would say that they were not known to hi-m to the extent that

caused the explosion."

Q. 7. "If such defects existed and John J. Woolsey knew of

them did he report them in the proper way or did he neglect to

(io so? A. He did report them repeatedly in the proper way
actording Io the rules of the Company."

Q. 8. "At what sum do you assess the compensation. If any,

to be awarded to the plaintiff? A. J8,n00."

Upon these findings Judgment was reserved and subsequently
pronounced, in which the trial Judge held that there was evidence
which would not permit of the same being withdrawn from the
jury. On appeal to the Court of Appeal a new trial was ordered.
Garrow, J., said: "The course adopted in not submitting specific

questions as to the clamp and its effect, and Instead covering it

up as was done under the heads of questions as to contributory
Degligence and volenti no fit Injuria sn.iply, I am afraid gave
the jury the desired opportunity of practically ignoring the

evidence altogether, and was, in my opinion, in effect mts-

direction. . . . Upon the evidence as it stands and upon a
proper charge It seems to me beyond question that haa the jury

been asked: was there a clamp.? did the deceased remove it?

And if he had not done so, would the accident have happened?
they must have answered the first two In the affirmative and the

last in the negative, or their verdict would have been against

the fireat weight of evidence and in fact perverse."

Osier, J., said; "The question, what caused his deatli, so far

as any proof of the fact Is concerned, connected with any negll-

cpiit act or omission of the defendants, has not, that I can see,

bton answered. I will not however, dissent from the conclusion

which the other members of the court have arrived at, that a

new trial should be granted."
Moss, C.J.. and Maclaron, J., agreed in the result.

When tho appeal came to be heard in the Supreme Court.

ihe Court raised the question of jurisdiction and pronounced the

following judgment by the Chief Justice: "Speaking for the

Qjajority of thfe Court, the Court will hear this appeal on two
points, first that there was no evidence to go to the jury, second.

itiat on the findings of the Jury the appellant is entitled to

jud(:iiipnt. As to the cross-appeal, we will hear the appellant

as to whether he is entitled to Judgment on the finding of the

jury. We will decline to hear an argument that involves any

finding supplementary to the Jury's findings or Inconsistent

ilierfwith."

The Chief Justice for himself hands the Registrar his opinion

as fotlows: "I am of opinion that in this case a new trial

liavinp been ordered by the Court of Appeal In the exercise of

rheir iliscretlon we should not liear the appeal."
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H 45. Counsel for the appellant said that he preferred accepting
the order of the Court of Appeal and the Judgment below rather

i)is.Tetioii than go on upon the terms offered by the Supreme Court. '1 he
Keiit'rally. respondent asked to have his cross-appeal proceeded with. The

Court thereupon refused* to hear either the appeal or cro^s-

appeal. No costs to either party, Angtla, J. dissentiag tm
respects the refusal to hear the croas-appeal.

Jonea t. Tuck, 11 Can. S.O.B. 197.

The cause was referred hy the Supreme Court of New
Brunsniek at Nisi Prius to iirhitrafion, the award to be

entered on the posted as a vei'fliet of a jury. After the award
the appellants olitained a -udge's order for a stay of pro
eeeding.s. and for the cause to be entered on the inotiDU

paper of the court below, to enable the appellants to mcive

to set aside the award and obtain a new trial, on the groimd
that the arbitrators had improperly taken evidence after tlie

ease before them was closed. Before the term in which tiie

motion was to be heard, appellants abandoned that portiuii

of the order directing the cause to he placed on the motinii

paper, and gave the usual notice of motion to set aside the

award and postrn, and for a new trial, which motion, by the

practice of the court, would be entered on the special paper.

Defendant, in opposing such motion, took the prcliniiiiarj

objection that the judge's order should be rescinded before

plaintiffs could proceed on their notice, and presented affi-

davits on the merits, and plaintiffs requested leave to re;iii

affidavits in reply, claiming that defendant's affidavits dis-

closed new matter. This the court refused, and dismissed

the motion, the majority of the judges holding that plain-

tiffs were bound by the order of the judge, and could not

proceed on the special paper until that order was rescinded,

the remainder of the court refusing the application on the

merits. 23 .N'.B.K. 447.

On appeal to the Supreme Court of Canada, Ildii, revers

ing the judgment of the court below, that the cause \ias

rightly on the special paper, and should have been heard on

the merit.'!, and the court should have exercised its diserelimi

as to the reception or rejection of affidavits in reply; Stroni:.

»!., dissenting, on the ground that such an appeal slioiibl not

be heard, and also because on the merits the appeal should

fail.

Per Ritchie. C.J.—A court of appeal ought not to dilTi r

from a court below on a matter of discretion, unless it is

made absolutely clear that such discretion has been urotiL'ly

exercised. Con. Stats. (NB.! i'. .'!T. s. V73. applies as nrii
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to motions for new trials, whore tlic grounds upon which the »• 45^
motion is based are supported hy affidavits, as in otlier cases.

j,i,,,^i„„

It makes no distinction, but applies to all "motions founded |jy„p„],y

nn affidavits."

In re O'Brien, 16 Cu. S.O.R. 197.

The decision of a provincial court in a ease of constrne-

livp oontenipt is not a matter of discri'tinu in wliiili an appeal

is prohibited by section 27 (now section 45). The Supreme!

('ourt has jurisdiction to entertain such an appi:id from the

judgment of the Court of Appeal of the province, not only

under section 24 («) (now section :i6) of the Supreme &
Kxchenuer Cotirts Act, as a final judsiinent In au action or

suit, hut also under sub-section ] of section 26 (now section

42) as a final judpnient "in a matter or otlicr judicial pro-

icedintf."

Virtue y. Hayes. In re Clark, 16 Can. S.C.R. 721.

Judgment was recovered in i'ii^ie v. Ilaijcs to realize

mechanics' liens and C, the owner of the land on which the

work was done, petitioned to have judj^inent set aside as a

cloud upon his title. On this petition an order was made

allowing V. to come in and defend the action on terms,

which not being compl-nd witli, the petition was dismissed

hy the Divisional Court and the Court of Appeal. Held,

that the judgment appealed from wiis not a final judgment

within the meaning of section 24 (a) of the Supreme &
Kxchciiuer Courts Act, or, it it was it was a matter in the

judicial <liseretion of the court, from which, by section 27,

no appeal lies to the Supreme Court of Canada.

Morris T. London & Canadian Loan, 19 Can. S.C.R. 434.

Per Patterson. J.—An ordcT allowing judgnu'Ut to be

I'litered on a specially endorsed writ, is one in the exercise

lit judicial discretion, ind no appeal lies therefrom.

Maritime Bank v. Stewart, 20 Can. B.C.B. 105.

An order having been made by a judge of the High
Court of Ontario staying proceedings in an action in Ontario,

(iwiug to bankniptcy proceedings then pending in Knglaud,

this order was affirmi'd by the Divisional Court and the Court
lit' Appeal.

11(1(1. that this order was not a final judgment from which

alt appeal wtiuld lie to the Suitreme Court of Canada.

17
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8. 45. IlcUl, per Patti'rson, .1., timt if it were « final judKmcm
Discretion *'.'^ "^^"^ plnintiirs wislied to Ret rid of was iiinde in the ex.i

gynorallv. ''is" "f .ludicial iliscretion as to wliich section 27 (now seetinn

45) iif till' S'.iprenie Court Act lioes not allow an appeal.

McOngan v. McOugaii, 21 Can. S.O.R. 267.

Hy R.S.O. (1887) c. 147, s. 42, any person not cliargeaMi

as the principal party who is liable to pay or has paid ;i

solicitor's bill of .^osts may apply to a .iudge of the lliuli

Court or of the County Court for an ordtir of taxation. In

an action ajrainst school trustees, a ratepfiyer of the distri-i

applied to a judpe of the Itiirh Court for an order unili r

this section to tax the bill of the solicitor of the plaintilf,

who had recovered .iudffment. The application was refusal,
but on appeal to the Divisional Court this indgment h,k
reversed (21 O.R. 289). There was no appeal as of rit-lit

from the latter decision, but on Icpve to appeal being prrantpil

it was reversed and the original .judgment restored (If) Onl.
App. R. fiCK 11(1(1. per Patterson. .1. The making or reliiv

ing to Tuake the order applied for is a matter of diseretii)ii

and the ease therefore not appealable.

Orant v. Madaren, 23 Can. S.C.R. 310.

The Supreme Court of Canada, on appeal from a dni
•on affirming the report of a referee in a suit to rcuidvc

executors and trustees which report disallowed items in

accounts previously passed by the Probate Court, will ikii

reconsider tiie items so dealt with, two courts h.aving |)re

viously exercised a judicial discreti(<n as to the amounts,
and no ([Uestion of principle being involved.

Township of Colchester South v. Valad. 24 Can. S.C.R. 622.

In an action by V. against a luunicipality for d,Tiii:iu"^

from in.jur.v to property by the negligent construction in ,i

drain, a reference was ordered to an official referee ''rnf

inquirv and report pursuant to section 101 of the JiKlic.itiifi'

Act and rule .'i52 of the High Court of Justice." The ret'i!--''

reported that the drain was iiupropi-rly constructed ;nid flint

V. was entitled to $600 damages. The municipality appc;ilcil

to the Divisional Court from the report, and the couit lii'M

that the appeal was too late, no notice having been i^ivi n

within the time reijuired by Con. Rule 848. and refused tn

exti !. I 'he time for appeiiling. A motion for .judgincnl on

the report was also made by V. to the court on which it \v;is
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<luinicd cm lii'hnlf o£ the iniinieipality that the wliole case 8. 45.

should h(! txmw into upon tho evidenco, which the court „.
~

refused to do. Held, affirminK the decision of tlie Court of Jneral'iv"
.Vppcal, tluit tlie appeal not liaving hccn brouKht within one
month from tlic date of the report, as rerinired by Cons. Rule
S48. it was too late; tliat tlie report had to be filed, b.v the
party appealing before the appeid could be brouKht, but the
time could not be enlarjred by his delay in filiuK it: and that
the refusal to extend the time vas an exercise of .judicial

liiscretion with which the Suprerne (^ourt would not intcr-

f.'rc.

City of Kingston v. Drennan, 27 Can. S.C.R. 46.

An appellate court should not interfere with the discre-

tion exercised by the trial .judRc in dispensinp with notice
of action against a municipal corporation guilty of gross
.legligence a.s provided by the Ontario Municipal Act in
respect to the condition of winter sidewalks. (2.3 Ont. App.
R. 406, affirmed.)

O'Donohoe v. Bonrne, 27 Can. S.C.B. 654.

After judgment has been entered by default in an action
in the High Court of Justice, it is in the discretion of the
Master in Chambers to grant or refuse an application by
tiic defendant to have the proceedings re-opcned. No appeal
lies to the Supreme l^urt from such a discretionary order.

Smith V. St. John City Ely. Co.

Consolidated Electric Co. v. Atlantic Trnst Co.

Consolidated Electric Co. v. Pratt, 28 Can. S.O.S. 603.

It is only when some fundamental principle of .iustice

liiis been ignored or some other gross er,or ap]>ears that the
Supreme Court will interfere with the discretion of provin-
riiil courts in awarding or withholding costs.

Lord 7. The Queen, 31 Can. S.C.R. 165.

This was an appeal from a .iiidgmcnt of the Court of
l^uerf's lieneh, (Quebec, whereby that court, f.r mrro mofit.

liistnisscd the petitioner ".s appeal from the judgment of the
Superior Cotirt, holding that the delay in proceeding with
tlic appeal allowed by law had expired prior to the inscrip-

tinii in appeal and that the court was without jurisdiction
to I'titertain it. and could not acquire any such jurisdiction
by consent of parties; and that the order of the Lieutenant-
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(iovernor in (.'oiineil waiving the delay and consenting to tln'

appeal being heard was ultra vires.

lUliI, th.' provisions of artieles 1020 and 1209 C.l'.lj

,

limiting the time for inseription and prosecution of nppe:iU

to the Court of tiueen's Heneh, are not conditions preeediiit

to the jurisilietion of the court to hear the appeal and thu

may therefore he waived by the respondent. Cinion v. Tin

Qi((Cii, 2:) Can. S.C.R. fi2, referred to. Compare Park h-,»,

(Inir Co. V. (•oal(s, L.R. 5 C'.P. 634.

Price r. Fraser. 31 Can. S.C.R. 505.

Between the hearing of a ease and the rendering of th.

judgment in tlie trial court, the defendant died. His solioitm-

by inad\ertenee inscribed the ease for revision in the num.'

of the deceased defenilant. The plaintilFs allowed a term nf

the Court of Keview to pass without noticing the irreguhiiiiy

of the inscription, but, when the ease was ripe for hoariim

on the merits, gave notice of motion to I'e.ieet the inscriptidii.

The executors of the deceased defendant then made a inoticm

for permis.sion to amend the inseription by substituting tliiir

names e.v qiialilr. Tlie Court of Keview allowed the plninlills'

motion as to costs only, permitted amendment and siil)se.

(iueutl.v' reversed the trial court .iudgnient on tin.' inn

The Court of King's Hench (appeal side) reversed thr .jiuli;-

ment of the Court of Keview on the ground that it had no

jurisdiction to allow the amendment and hear the ease uri its

merits and that, eonsetiuently, all the orders and judgmenls
given were nullities. lUJd, reversing the judgnient appiali'd

from (Q.H. 10 K.13. 511). the Chief Justice and Taschenim.

J., dissenting, that the Court of Review had jurisdiction to

allow the amen<iment and that, as there had been no alMi-;''

of discretion and no parties prejudiced, the Court of Kiii'j's

Bench should not have interfere<l.

Porter v. Pelton, 33 Can. S.C.R. 449.

The Supreme Court refused to interfere with \\w A]-

cretion of the court below in refusing an ann'ndment to tin

statement of claim.

And rUh infra, p. Mil. F'nitiiiltr v. Pai/itli\ infrii. p, InT,

4(S No appeal shall lie to the Supreme Court from any jiidg

ment rendered in the Province of Quebec in any action, suit, cause.

matter or other judicial proceeding unless the matter in contro-

versy,—
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(a) Involvu the qneition of the validity of an Act of tta*^* ^^^

Parliament of Canada, or of the legislatore of any of the pro- Quebec
vinces of Canada, or of an ordinance or act of any of the councils Appraln.

or legislative bodies of any of the territories or districts of

Canada; or

(b) relates to any fee of office, duty, rent, revenue, or any

sum of money payable to His Majesty, or to any title to lands or

tenements, annual rents and other matters or things where rights

in future might be bound; or

(c) amounts to the sum or value of two thousand dollars.

2. In the Province of Quebec whenever the right to appeal is

dependent upon the amount in dispute, such amount shall be

understood to be that demanded and not that recovered, if they

are different. R.S.. c. 136, a. 29:—54-55 V., c. 25, s. 3, 56 V.. c. 29.

s. 1.

No section of tlio Suppcme & Kxchcfiucr Courts Act lias

caused more ditTieulty or called for interpretntion by tlie

luurt more freqiu'iitly than this section, wliieh limits appeals

in tho Province of Quebec. The section is hoary with nj?e,

Imvinp its origin in an Act passed hy Ihc tirst Parliament

of Lower Canada held at Quehee in 1703, which provides for

appeals to Ilis Jlajesty from the jndtrinenls of the Conrt of

,\ppeals which was then being eonstituteil. These provisions

nail as follows:

—

:;4 Geo. III., c. 6, s. ;10.

And be it further enacted by the authority aforesaid that
the judgment of the said Court of Appeals of this province shall

be final in all cases where the matter in dispute shall not exceed
the sum or value of five hundred pounds sterling: but In cases
exceeding that sum or value, as well as in all cases where the
matter in question shall relate to any fee of otflce, duty, rent,

rpvenue, or any sum or sums of money, payable to His Majesty,
Titles to lands or tenements, annual rents or such like matters
nr tilings where the rlg-hts In future may he bound, an appeal
shall lie to His Majesty in his Privy Council, though tho im-
nifdiate sum or value appealed for be less than five hundred
pounds sterling."

This was reproduced in the statutes of 1849 C12 V., e. 37,

V I'n ; 1860 (r.S.L.C. e. 77. s. 52^ : 1807 (.^8 V. c. 11), the

first f'ode of Procedure as article 1178 and now is oontained
in article 68 C.O.P.

The original Supreme and Exchequer Courts Act did not
'nntain this provision; it was introduced in the amendment
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8-
*J_ of ]W7'J (42 V. c. 39, s. 8). The object of the amenJiiirrii

yueUii-
"""' "" ''<'"'''• '" P'"''"" appeals to the Supreme I'ourl (m

Appeals. substiintially tlie same fouting as iippenls to the Judiiiiil
Committee of the Privy f'oiiiieil from the Court of (Juecn s

Henc-li. 'i'hc present section -16 reproclueeH seetion 29 of tlio

Reviseil Statutes of 188(), c. i;)5, iis repards subseetions (a
(6) lind (r). exeept that (b) wrs ainenaed by .IC V. e. '."l'

s. 1. in 1892, by substituting for the words "such like mati r

or thinps" the words •'otlier matters or tbinps." The etr..i

of this HUiendment will be discussed, infra, p.
Notnitbstandinpt tbi' (lencrality of the preeeilinji seetioih

eonrerrin^' iippellate jurisdiction upon the Supreme Coiul
of Cnnada, no appeal lies from the courts in the Provinc i,i

Quebec unless (he case complies with some one or mor
the conditions ri'i|uired to give a right of appeal herein pr.i-

vided, subject, however, to the exceptions contained in - •

tion 47, itifrn.

46 (a).

CoiiHtihitiottnl question involved.

Reed t. Monaseau, 8 Can. S.C.R. 408.

Jn this case the Supreme Court heard an appeal frem
the Court of liueen's Bench (Quebec) reversing a juik'

ment of the Superior Court making absolute a rule nisi lor

contempt against the pnjtbonotaries of the Superior Ciiiirl

for the District of .Montreal, for i-efusing to ri^eeive and I'.vl,

an exhibit unaccompanied by a stamp to the amount of I. ii

cents. The case raised the question of the constituliomilitv
of 4:1-44 V. c. 9 (Quebec) and the Attorney-(5enerid for the
province obtained leave to intervene.

L 'Association Pharmacentique v. Livernois, 30 Can. S'J.E. 400.

To an acticui claiTiiing $:!2.") as peiudties for an ofTcn.-.,'

against the Pharmacy Act one plea was that the .\cl i\;is

nllra virts. In the courts below the action was dismi^sc^l I'nr

want of priMif of the alleged offence. A riioti(m 1o ipiiisli ^m
appeal to the Supri'ine Court was refused, the Court lioMiinr

that if it should be of the opinion that tben- w.is error Iw low

in the judgment the responilent would still be entitled lo ii

decisi<m on bis pica of nllra virrs, and that an appeal woiiM
therefore lie.
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S. 46 (a).L'Aiwciation Pharmacttitiqae t. LiTtrnoii, 31 Om. S.O.B. 43.

After tlip <le<-i»ion of tlic Cimrt in this ensc (30 (.'an. S- q„,'^^
C.R. 400) and wlicn the appeal eaine cm to be heard on thc/fpp,,],
merits, counsel for respondent stated tliat he abandoned hisromtito
|ilea attaekinK the jurisdietion of the Provincial lienisbitiire, ''»'•'

liut the Court lield tliat tlie appellants eould not b(\ deprived ""'"'''•»

of their riRht to appeal by such withdrawal of the plea of
ultra virfs.

Losfnenll Navigation Co. v. City of Montreal, IS Can. S.O.S. 568.

Jurisdietion exereised in a ease where the action was to

have a by-law of the city of Jlontreal iinposini; a tax of $200
"II each ferry boat employed by the appellant company
liitwcen Jlontreal and Longucuil, set aside and the Provincial
.\it, .')!» V. c. 52, under the authority of which the by-law
uas pas.sed, declared unconstitutional and uttra vhr.t.

4« W.
The decisions under this subsection naturally fall under

two main divisions according as tliey deal with the construc-
tion to be placed on the words:

(I.) " relates to any fee of office, duty, rent, revenue, or any
sum of money payable to His Majesty," or other matten or
things where rights in fntnre might he honnd.

(n.) Title to lands or tenements, annual rents, and other

matters or things where rights in fntnre might be bound.

It has been held that the words "where rights in future
iiiiflht be bound," applies to each of the subjects mentioned
ill Div. I. as well as to the subject matter of Div. II.,

tip which it appears at first sipht more immediately
to appl.v. In other words, it is not every case involving
a fee of office, duty, etc., that is appealable but only
tliDse in which fiifiin rights are affected. In Bank of
Tiironto v. Li's Cure, etc.. ]2 Can. S.C.R. 25, Tasehereau, J..

iiiiil: " From the Province of Quebec four classes of cases
only are appealable, Ist. any case wherein the matter in
fontrovcrsy annHints to the sum or value of ifL'.OIKI; 2nd,
M\\ case wherein the matter in controversy involves the
iiicstion of the validity of an Act of Parliament or of any
"f the local legislatures; :ird, any case wherein the matter
1-1 iiintroversy relates to any fee of office or any duty or
lint iir revenue i)ayable to His lliijpsty, or any sum of
mimcy payable to His llaji-sty where the rights in future
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8. 40 (ii). iiiiKlit he l>ouml. Thest' last worda luutit t>t.' read ns

qualifyiiiir nil thU third claMs as well ai the next. If, tnr

iustanii-, a fee <it' utYi>-e is ctaiined, but the riglit tu it i>

denied by the detVnlant, tlie luse in appealable, but it' in lui

at'tion fur a l'<x' uf ofiici' tiie det'eudaut pleailH payment, tlh-

lUHe in not appealable if under i|iL',OtK); itii, uny caNe vviu'ititi

the matter in contruvcrNy reiati'M to any title to lumls nj

tenements or title to iinmml nntH or sueh like matterH i^i

thiniL:K wlurc the ri^htH in future mi^ht be buiind." TIm>

was followed in OHfn rt v. Htlttuni, Iti Can. S.C.K. iHit

;

1'lntijiioii V. .\oriiiaii, l*t Can. S.C.K. bbl, antl Larivii^n \.

School ('uinmissioturs, :!;{ Vnn. S.tMi. ''2'.i.

Tlif deeinion whieh luis most freijuently been refern-il to

upon the eonstruetion ot' the first division in Odfll v. Orrgorn.

24 S.r.Ii. (i(tl. where Sir Henry Sironjf, pronounein^ llm

judgment of the court, referring to this entire «ubse''(iuii,

says :

—

"Tlif Hrst part ut' the subseetiiUi relates to jippeuls in llir

ea«e of elaiiuN by the Crown."
In the earlier ease, liniitc of Tomnio v. fjt dun, ete„ li'

Can. S.C.R. at p. 'M. Kournier, J., speakinir of the wunl
'"duty" says:

"Cette expression ne jieut s'applicpier (pi'a droits diis i\

Sa .Majeste."

•lurisdietion was exereised umh-r this elause in Dnrliifii

V. HiffiH. Cout. Dijr. .')?, the ease nrisinp under the Ciistnnis

Aet; but in ChoffiioH v. .\ortnainh Ifi Can. S>.C.H. (iGl, it \va.s

held not to apply.

Ohasnon v. Normand, 16 Can. S.C.R. 661.

In an aetion in the Provinee of Quebec to recover peiuiltins

for bribery against a person wlio wa.s not a eandidate. lln-

defendant was eondemned to pay .^400. licltl. tiiat evm if

the effect of the judpinent was to disqualify him from ImM-

in(f office under the Crown, it was not a nuitter rebitiny tn ;i

fee of office within this section, in which an appeal to the

Supreme Court would lie.

Barling v. Ryan, Cont. Dig. 57.

Motion to quash appeal from the Court of Queen's Beni li

(Que.) on ground that the amount Involved ($222.HO) w;is

below $2,000 and that the case did not come within any of the

exceptions provided for in 42 V. c. 39, a. 8. Two actions (cont-

blned at trial) whtob constituted the case in appeal, wero
brought by D., an importer of crockery, against the t-ol-

lertor of customs at Montreal for the recovery of dlffen^nre
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liotween 20 am 30 per rent, riff vatnrrm duty on value of Im-H. 40 {b).
Iiortallona of "printed ware." The tarlll Act of 1K79, 42 V,
r, l.'i, 8«h. A., Impoied 30 per i-ent. ml rahtrcm duty on "earthen- tjuubw
• are, white fcranlte or Iren itoneware. a 'C.C or (--ream-roloured Apiieal*.
wnre," thi- only enumerated rlass under whlc-li (he iioodi In tjuo
qiieitton lould come. At the end of the ichedulf* all unenumer- Warrantu.
atpd goodi and goodi not declared free were aubji'ted to a duty
i.f 20 per cpnt. The collector Inilated upon duly helnit paid
by appellant under the daaa enumerated ai above I), claimed
that they ahould not be claailripd. but came under the unenn-
iiicrated claaa and should only pay 20 per rent., paid the 30
licr cent., and brounht the action to recover the dllference.
The Importntlona In (lueatlnn were In iprlng and lummer of
1SS.1. JudRment was given (Jan., IR«<) In favour of defend'
am and the queen'i l!.>nc,h dlsnilsmxl an anneal In May, ISSTi.
in 1884 (47 V. c. 30. s. 2, schedule) Parli..ment amended the
Tarltr Act a> to earthenware ni followa: "Rarthenwarc. de-
nirated, printed or ipanRed. and nil earthenware not elsewhere
•lipclBed. 30 per cenl. ,„l intorrm." thus distinctly covering D.'a
description of his own Importations and declariuR such Kooda
Biiliject to 30 per lenl,, and making It relate back to Marrh,
ISK4. Counsel contended that If before the Act of 1884 the
matter In question was a proper subject of appeal. 42 V. c. 3'J.
.'. <. by reason of Its relation to a duty or revenue pavable to
ihc rrown In respect of which the decision appealed from
iiiinlit affect appellant's future rights. It ceased to be such a
.asf by virtue of the Act of 1884. because that amending Act
ilnlnred distinctly thai from March. 1884. and for the future,
the particular class of goods In question was to he subject to
a :io per cent, duty, and that, therefore, appellant's future
riclits could not be affected. n,hl. I. That there might hnve
been Importations of the same class of goods by n. subsequent
In thoK" In question In the appeal and before the amendment
nf 1884 effected a change. In respect of which the decision In
Hie present cases would bind appellant, and that, therefore,
the case In that respect at least would hiIII come within the
meaning of 42 Vict. c. 39, s. 8. that Is to say. being In respect
nr a duty payable to the Crown, the decision of which might
affect the then future rights of the appellant. 2. That there
niiBlit be a dispute still as to whether the anniidlng Act of
IKKt expressly covered the same class of goods as were In
lueallon In this case, In order to decide which the evidence
aiiil merits would require to he discussed, and that this should
mil be discussed on a motion to quash. 3. That If the appel
lant had a right to appeal, such right could only be taken away
bi

.
ipiess and clear words, and there was nothing to shew

tiiai such right was taken away. Motion refuaed with S2.->
costs.

Quo Warranto.

Walsh T. Heffeman, 14 Can. S.C.R. 738.
This was a petition to the Superior Court, District of Mont-

real, of Matthew Walsh, who elalmed that he was a member
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H. 40 (h), of tb« Ht. DrlilKet Total Abitlnpnco and llimetit floclpty. bmi
ItoUtlr rluly Inrorporutfil, huvloK lt« prlm-lpal offlrn In the ri'\

t^iflMv of Munlrml; that hv liaU tiei'ti pl<*rtp(l vtro-preildrnt of t' '

ApiM'aU Hoclpty by tlip majority of duly quallflvd votf>i, but that BRatn-r

i^iiu hta protpft f-erlain vote* had bepn rerelvcd at an t>l(>i-llon, wh> m

Warrauto. by the defendant had bpi^n declar«d ^li-rted flnt vlri>-nr«>itd»Ti'

In place of thn petitioner, and that thereby he had been un'lui

deprlvf*d of hla office of vice-prealdent of the aoclety, h[! i

• ont hided by iiaklnK that n writ Imiuo ralllnK ui>on the defini,!.

ant to eHtBbllHl) the authority by virtue of whli'h he orcii|iii'>j

the position of vlce-preiildent uf the aald sorlety, and to liiun ,*

tlerlnred that the ijefendant had no rtitht to exeniie the i>!li< •

and thut he uliuuld be excluded therefrom,
The petition was dated 17th January. IKfl.'. The pro<f'<T

InRB were taken under Bertlon Id I ft of the old Code which jr .-

vidrd that a complaint alleglnfc that a prrion unlanfiiih-

UBurpd an office should be brought before the Huperlor Cnint
or a JudKo thereof, who misht order the defendant to be niisti ii

from hU ofnce and condemned to pay a fine, or dlaintHs tli*^

rnmplalnt with costs and contained no prpvlilon that the Jmlu-
nient of the Superior Court should be final and conclusive.

In this case the petition was presented to Mr. Justice Camn
of the Superior Court, who ordered that a writ should Irsih'

returnable on a day therein fixed.

The Superior Court dismissed tho petition, but this }\ii\k-

meut was set aside by the Court of Hevlew. On appeal to ih<>

('ourt of Queen's Bench the Judgment tn review was set an^Mp

and the JudRnient of the Superior Court reinstated. Tlip

petitioner thereupon appealed to the Supreme Court of Cannula,
but the respondent havluK moved to quash for want of Juris-

diction, his motion was allowed.

In tlif report of this deoision (14 Cun. S.C.R. 7;t8) it js

said that the "uppcal wan (luasheil on iiiotiun fur wiint 'ii

jurwdit'tioii, the j)roc('edin(,'8 beiny h^ <jito wartauto us in

which there is no appeal by the statute." If by (his n
meant that there is no appeal to the Supreme Court in c;isr>

of <i\ui ivarrniilo, this deeitiiun is not an authorily I'nr- m>

broad a proposition. All thnt the deeision holds is tiiat llun

is no appeal from llie Court of (Queen's IJeneh in the Tn.

vinee of l^uebee in 71(0 warranto proceedings.

Lahn . Lapointe. 42 Can. S.O.R. 521.

Mr. Justice Anglin, in this ease sjiid:

"The action of the appellant was not, in irty opinmti.

primarily or principally in the nature of a proeerditiL; in

quii inirrauto. lie i)riimirily and principally soujjht to cmn
pel the reinihursement by the respondents, the seven ihini

hers of the finance comniittee of the municipal eouncii, tu

the City of Montreal, of the sum of $3,809.40, the expenditiir.'

of which he claims they illegally authorized; and, ini'ltiiiil
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ally, to hitv*' tlii-rii iliHt|Mnliliffl. Uf alwi HOUtflit to linv<> thrm ^ ^^ (*>)

Milij('cti*<t to a irioiH-y [M-iialty. IIim ui-tion whs liroii^lit tu

I'lii'nrcr atfiiiiiNt tlir (li-lVmlarits tlif npi-ritil ri'Mii'itii>s aiitl

l»'iitiltii'H |»n>vicli>() liy ailiclc -MH ol' ttit> chiirttT ot' tlii> City

of Montreal in t-nnv of miicIi iiUNcondiK-t in ofDi't' an )m> I'liur^cHc

iifiiiiiHt the ih't'i'iiilantM. lit- has aiMiil, irnproptTiy. I tliink,

;i i-liiim that tlic ili-l't'iKtiniN l)i- i-ondrinrM'd tn pay a suin not

•\ diriK ii«4(Hl cinli to tin- Crown, liy way of penalty.

"I airnu' in tlir view tliat thf proviNion uliirh cxi-lii I'

>

tlif pitflil ol' appeal in ordinary eases <if iiiin irarraiilo In • •>tu\

til.' Court of lievicw. does not apply to this eaMi-: nn i
! ;p

tilt' Court of Kind's Iteneh tliorcfore lm<i tin- juri i- ii"n

mIiIi'Ii it iisNUined to exereiMe."

Dtclfioni after amendment of 56 V. c. 29. s. 1. by which »^e

words "inch like matters or things" were changed to "otie-

matten or things."

UriTlere t. Three Rivers, 23 Can. S.O.R. 723,

A sehoul mistrcKS hy her action i-lairnt'<l !fl.24:l iis i.

(111.' to her eolleeted by tlie Sehool < 'onnni^Mi(^nerH of TliriT

Kivcrs. Tlio aetion was disMiissed in the eourt below. An
;ip|ilieation to allow Heeurity in the Supremo Court, refused

liy Ilie Keyistrnr, on appeal to the Court was afllrnied, the

I'uurt holding that the position of scJHMil-niistress was not

an offiee within tlie nieiinin^ of this seeti<ui, iin<l that the

words "where rights in future ini^ht be honnd" in sub-

Mi-ti'in (/*) seetion -0, govern the pnu'edinj? words "fee of

inlice, etc.," affirniin}; Chaqnon v. Snrmtmd. 16 Can. S.C'.K.

(iill. h;h1 Gilhtrt v. dUhiaii. 16 Can. S.C.i{. 18J».

Orimsby Park Co. t. Irving, 41 Can. S.C.R. 36.

I'nder a by-liiw (tf the defendant c-otnpany every pers(«i

^i^^iriu^,' to euter the park was required to pay a fee for

iiJiiiission. An aetion was brought for a <!eelaration as to

thf rijrlit of the company to cxaet payment of sueh fee from
the lessee of land in the park.

Il WHS held that the matter did not rcla.te to the taking;

if !i "customary or other dutv or fee" nor to "a like demand
(if il u'cneral or public nature afVectinj: future rijrhts" under
Mihscclion (f/J of see. 48 H.S.C. (1;H)6). nor was "the title

ti> real estate or some interest therein" in (pu'stion under
Ks. In). There was therefore, no ai>peal to the Supretnc Court
of Cjinada from the judpment of the Court of Appeal in

such action (16 Ont. L.R. 386).
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Hamilton t. Hamilton Diitillny Co., tic., 38 Can. B.O.R. 239.

A by-law providing ^'or special water rate from cortiiiu

industries does not bring in question "tfie taking of an

annual or otlier rent, eustoniarv or other duty or fee" umiir

s. 1 {<!) of the Act, (U.S. 1906, c. 149, s. 4H (d).

4(> (b).

II.
'

' Title to lands or tenements, annual rents and otlier mat-

ters or things where rights in future might be bound."

In considering this subdivision of subsection (i) the divi-

sions of the Supreme Court group themselves into tvn

classes

:

Fir£t. cases which obviously involve title to lands or tene-

ments.

Second, analogous cases where it was contended the words
'

' other matters or things where rights in future might be bound '

'

applied.

Titles to lands or tenements.

The siatute qf H4 Ceo, III., c. 0, set out supra, p. 2il!t. i<

reproduced in precisely the same language in C.S.I .('
, c. 77.

s. 52 (1860), and the French versiou accords wuli thai nf

the old statute.

In the first Code of 1867 we liave a change, and \\i'-

clause providing fur an appeal wlicn title to hin.is ii

involvetl reads;

—

" Liirmiu'il s'aflit (h draitM imimtbilicrfi. rt'ntfs iiinui,!-

hs, etc.. tic."

Strange to say, the words 'title to lands" arc given ii<

the eipiivalcnt of these words in the Knglish version cl' tin-

Code, treating 'Ulrnih imtunbiHi fa" as synonymous with

'•liti-r ilr Irrris,'' and in the Code as in force to-day in liic-

bec the words "title to lands" has in the French vcrsiini

the words ''ilnntu iminohilin'^^' as its efjuivalent. That tliry

a.re by no means synonymous has been held by the Siiiucini'

Court in the cn.se of ll'iiii /)< iy/ v. Ilanipsnn, infra, p. L'L'I

In giving .judgment the Court said:

—

"That appellant in order to sustain his appeal eonlcn.li(i

that a question of 'real rights' arose in this suit. I innnnt

find such an expression in the Supreme Court Act" lint

see Chamhrrlnixl v. h'orliir, infra, p. 22.'): McOitcy v. hmui'i.

infra, p. 2:10.
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In the Province of Quebec there are two classes of actions 8- 48^b).

ilcaling with rights and interest in real or immoveable pro- q„^,^
pcrty. A petilori/ artion is one brought expressly tcp ileter- Appeal,,

mine the title of the plaintiff to real property as distinguislietl Title to

fiom a posses.ioru aclion, where the right of possession anil lands,

nnt the mere right of property is in controversy.— (Houvier's

l.:iw Dictionary). No question arises as to the right of

.ippeal in actions of the first class, but difficult ([uestions

(icia-sionnlly come before the court with respect to possessory

iH'tions.

Prtitonj Actioua.

Attorney-Oeneral v. Scott, 3t Can. S.C.R. 282.

An action ati pctiloirr was brought by the City of Hull

iicainst the respondents claiming certain real property which

tlie (Jovcrnnu'nt of Quebec hail sold to the city for the sum

i.f i|il,()00. The Attorney-Ocnernl of Quebec was permitted

111 intervene and take up the fail tt caiixc of the plaintifl's.

Ililil, that an appeal wo>ild lie notwithstanding that the lia-

liility of the intervenant might merely be for the return of

the #1,000 as the sole point in issue was the title to the lands

in qtiestion.

Possrssonj Actions.

A possessory action is thus defined in the Code of Civil

I'nieeilnre, art. 1064.

"The nosscsaor of any immoveable or real right, other

tliim a farmer on shares, or a holder by suft'erance who is dis-

turbed in his possession, may bring an action in disturbance

:ii;iiiiist the person who prevents his en.joyment in order to

put an end to the disturbeiice and he maintained in his pos-

M'ssion."

Ill Ihlisle V. Arcand, 36 Can. S.C.R. 23, where the

iiili'ii was brought an possc.isnirc to e.iei't the defendant

IniMi the possession of a portion of a lot of l.-iid. of which

tlir plaintiff alleged that he was owner a tilrc ,lr prnpric-

loin. and for the demolition of a wall eonstrneted thereon

liy the defendant, and for $M'0 damages, in giving .jailg-

iiiinl upon a moticm to i|iiasb the court said;

"This is a motion to quasli an appeal rroio a judgment
r<>ndprpil in a possessory action. Our uniform jurisprudence

lias been to entertain such an appeal In numerous eases, and
priilom. If ever, has our jurisdirtion been questioned. Tlie
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rpason is tliof poaseBBory actions always Involve in a serondai
manner the title to lands, for the plaintiff must possess ««,„
ilomini. 11 lifn ilr propriria'in- and the defendant may plead, i

the respondent did In this instance, that be la not such
proprietor."

Tilt' t'nilowinjf appeals in possossory actions were li.ar

and tMnniiinod by the court:

Tanguay t. Canadian Electric Co., 40 Can. S.O.B. 1.

An nclion was broufjht to ol)tain a dtvlaration nf th

IilaintilTs' riglits in tlio Itank and bed of a river, aUcjini;
that the defendants bad disturbed tbeni in tlieir risrhts (>y

('on«truclin{? works thereon, and asking i'or demolition. n1,

question of jurisdiction was raised.

King's Asbestos v. Thetford, 41 Can. S.O,R. 585.

This was a possessory action in which the deiVniiiiin

pleaded counter-possessi()n by virtue of proceedin<rs takiii tn

expropriate the strip of land in dispute for a pnblie hiL'li

way. The plaintiffs' title and possession Mere admitted. ;nnl

the only <juestion between tlie parties was with respect in

the validity of the expropriation proceedings. No questinii

of jurisdiction was raised.

Blachford v. McBain. 19 Can. S.C.R. 42.

[n this rase the plaintiff had leased certain lands \i, th,.

defendant for one year from Ist May, ISSSi, at a rental of $!:!•>

but refused to deliver up possession to the landiovd at iii,.

expiration of the term. alleKing a title In herself bv virtisp or a

verbal agreement for sale between plaintiff and one M. nii'l ;i

further aKfeenieni between M. and the c^efendant. The jiln i;

tiff brought an action of ejectment In the Circuit Court 'i Iri

action of the plaintiff was dismissed bv the Cir uii Cniirr ti|iMn

exception to tlie form inasmu.'h as the writ nnd dechir'clin
did not disclose or state the ofcupation or (luality of !»
plaintiff as required on pain of nullify, reserving the riflu 'n

plaintiff to brinj; another action for the same f-au«p.

Article S«7 of thp Code of Civil Procedure provides ''nit

artions arising from the relation of lessor and lensee arc i; m
tuted either in the Superior Court or the Circuit Court nc .n'
ine to tVe value or the amount nf I'lf r^nt or tlie anioinif -if

the damoKes. and article linr* provtdt^c hat the Circirr c< n"
has Jurisdiction in cases between l^-ssors anti lessees, wlni^wr
the rent or the annual value or the amount of the danrip':^
•taimf'd 'inow not excf-ed $200.

The plMltitiff then InstitutPrt h!sr action In the Sniirr--
Court asking that the lease should be d.-rlared to have i. > i;

atpil and appelluru firdcrfd tf) pive bim pnssossfon, -mil '

condemned ro pay $4fi rent, and the judse of first in;^(;i;i'
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{lismlBBed the action holding that the Superior Court had no S. 4G (h).

jurisdiction but only thp Circuit Court as the action was
biought to reaillate or resrlrd the leasp. The Court of Review Quelwi-

n'versed this judgment holding that the action was brouKht toAppenls.

(il)tain possession of tlie immoveable and not to resillate the Title tn

lease and consequently there was jurisdiction. The Court oriandy.

Queen's Bench reversed the Court of Review and re-instated

tlip Judgment of court of first instance. On appeal 'o thp

^;,il>reme Court it was held that the question of the jurisdiction

nf the Supreme Court did not depend In any way upon the

articles of the Code, but solely upon sections 24. 28 and 29 of
ttit> Supreme Court Act, and that bv the pleadings thp matter
in controversy clearly related to title to lands and that riglits

ill future would be bound. Strong, J., dissenting.

The plaintiff then Instituted a new action in the Superior
Court which was dismissed by the trial judge on tho ground
ttiat the jurisdiction was solely in the Circuit Court. This
Ti'as reversed by the Court of Review, but re-instated by the

Court of Queen's Bench. The plaintiff's clalTU in the Supreme
I'ourt is slated by Mr. .Tustire Taschernau in tliia case, reported

ill 2ft Can. S.C.R. 269. at p. 272, as follows: —
'I/actinn (le I'lippclant est pinir olitciiir la |M)ss<'ssion li'un cer-

trtiu imnipvil)lp par hii lont> h raisoii iU> $1.'J8,I);» i)ar un a Tintimep.

,|i.i (>]i retictit la posspssi.tn illpiiiilpnipiit. nial^rc cjue le hail soit

.xpirc. II y joint uno dcniaude pour $-Ui.OO vnleur d'apres Ic bail

iiH'iiic, de cettp occiii>ation illejialc, pt une siiisipgageric."

Delorme v. Cusson, 28 Can. S.C.R. 66.

An iiftion to revondicato a strip of land upon whicli an

Lncroaehwient was n<linitt('d to have tai^en place by the ert'c

tiim of a Imildinff cxtcndin"; I)ey4md the honudary linr, ami

f.u- thi' domoliiion and removal of the walls and the eviction

ii! tiN' defendant, involves (piestions relatinfr to a title to

l;m.|. independently nf the controversy as to hare owner-

->iii|). and is appe;dah1e to the Supreuic Cuurt of Canada inuler

the provisions of the Supreme and Kxehequer Courts Aet.

Ill this cano the defendtini (appellant) in <;ood faith when
n.iinff a valuable l)uihiinp upon his own land, throuirh the

iniitijiil iiiistitke of Ifotb hiiiis.'If iind his noi<:hbonr, caused his

;ill t'f eneroaeh slijfhtty upon the latter 's land. A motion
.. 'jiiii.sh an appeal t*' the Supr'-ni-- Court oo the irronnd that

rhi* iiction was possessctry in its nature and did not involve

;ijiv ifiiestion of titif t'l Inn*!-- \v;<> dismi-^cil. the Court say-

\':rj Nolls I: he.-i!'*)!-^ ).;is ,i -{' id'T '!U 'il - a^'it i'-i du litri'

.1 un terrain indenendammant dii titv a la inie propriete.

iui li'est pHf eonfe*^."

Chicuutiai Fuly Co. f. Price 3* Can. 8.C.R. 81.

1', brougSi' »n acti'm "/ ,,',.-<.<. <s„Hy against tti^ rnn.^pany for

,n'fiii.rcnie with hi? /ighfj* in a atreani. for damage? and for
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B, 40 (b). an injunction against the commlBiion or rontlnuance of iiu>
acts complained of. On servlre of proceBB, the compHru'

ijucbec i-eased these acts, admitted the rights and title of P.. all <\

AcpealB. that they had so acted Ifi the belief that a verbal aRrf-irM, -

Title to made with I*, some years previously gave them pRrmissimi -o
l;tnds. do 80, that thia license had never been cancelled but w.is re-

newed from year to year and that, although the privile^,' iad
not been exercised by them during the two years Immediin, ly
i)reieding rhe alleged trespass In 1904, It was then still sub-
sisting and in force, and tendered $40 In compensation for n-iv
damage caused by their interference with P. 's rightf

I( was held, reversing the judgment appealed from, It,t\',.s

and Idington. JJ.. dissenttng, that, as there had heen no inv-;i!
canot'llattGn of the verbal ag'-eement or withdrawal ot fi^
license thereby given, it had to be regarded. notwIthat-TinMnL-
rion user, ns having been acitly renewed, that it was si in in
force in 1904, at the tl'.ie of the acts cnniplaired of aiiri fiiat
I', could not recover In the action as instituted. Tin. cittt-f

Tustire. on Iiis view of the evidence, dissented from th opfnidn
tlmt the agreement had been tacitly renewed for th" vear Mm

Per DaviPB and Idington. .IJ. (dissetitlng). As the .'ipitwil

Involved merely a question as to costs, it should not he -i .r
talned.

Although the granting of an order for Intunctlnn. luv^f-r
arrlcle 0-'.: of the Code of Civil Procedure of Quebec is nii nrt
dependent on the exercise of judicial discretion, the Stinrctrtp
Court of Canada, on an appeal, reversed the order n;j tltn

ground that it had been improperlv made upon evidence wliiih
showed thai the plaintiff could, otherwise, have obtaineit >in ii

Mill and complete remedy as he was entitled to tinder i' »
'Tcumafances of the case. Davies and Idington. .IJ , (!;>.

w^iini.', were of opinion rtat the order had been innprrty
BTameri,

A possessory a'-Mon will not lie m a case wliere tli<- .,j,v

ttf /!,.««/ ,«„n, did not O'cur in consequence of the exercise -it ,in

adverse claim of right or title to the lands In question, awl is

nor of a permanent or renirreiif nature. Davies and I Mul-
ron JJ,. dissentiE*. were of opinion "hat. undei' the riir-ijni-

sma<eH of f!ie ca»*^ a possessory action would lie.

The judgment Ueiow was reversed.

.f'io^s:^

Frecbotte v. Sinunoneaa :JI Can. S.C.R 12.

\n an ai'ti<)n by Ih. \>-^^>m^r of Iiimls ieiised ff.r lour vi*,ii^

;in(| nine nutnths ;it ;i r ntjti of $250 |»er ;inninii. to li,i\i tin

Icjisc canci'lled ;is Iiein^' -snmlatcd. ;}< lie was at tiie liiu.' nt'

tile jeiisr' (iWHer nf lile }>«'pert'-. tlu' ;ippf'{il WHS .iuaslie,| m
the irnmrnl that this was i*t.t ;i -ase of Iitle to lands nr ullnr

rpiiilteiN or thinirs wliere ri»?hts in future niitrlit lie iH.innl.

An enrlier ea.se. yi-ry siniiiar in its '-^^.-irncter. K'<".-l \

< i"i„ih> rhiiu. 1.'. sen. :^2r)l was nnt eit-^f. Tli. SnTin-nie
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( uurt in this ease affirmed a judgment in wliicli a sale ..1 S, 46 (b)
rial esute was set aside as a contravention of art 1301 C C
ivhere the sale was by a wife, duly separated as to propertj; ^"""^^mm her husband, to her husband's creditors, it being shown TuiT^

nivn^ni 'IVY ,"'™'!-' •» "P-"™*- as a security for land,.'*
ill.' payment ol tlie husliand .s debts.

Carrier v. Sirois, 36 Can. S.C.E. 221.

In an ai'tion for the price of real estate sold for wur-
rai.ty a plea alleging trouHles and fear of eviction under a
l.nor hypothec to secure rent charges on the land does not
rai»e questions iifleeting the title nor involving future rights
,n tar as to give the Mupreme Court of Canada Jurisdiction
tn iiilcrtain an appeal.

Colly V. Ferdais, 30 Can. SCR. 330.

I'he respondent, in cxc'cution of a judgment of the Super-
.Ml- ( ourt in an action of Maclonnld v. fcrdais. issued a
writ ol possession onlering the sberitf to put him in posses-
sioi, ol a road described in the ju<lgment. The appellant
iil.ll an opposition to the writ of execution alleging that he
iiiul , Iclivcrod to the respondi.nt a right of way over his land
limi-h not the one dcs<'ribed in the judgment, and this bad
Wen accepted by the respondent as a due compliance with
tiip jiKlgiiient. The opposition was maintained by the Super-
ior ( ourt, hut set aside by the Court of Queens' Bench An
appcii to the Sutircmc Court was (|iiashed, the Court holding
tliat tins was merely a contestation upon the e.>:er„tion of a
luitaiient and no rights relating to land were in cimtrovcrsy
Ihh). further, that the ea.se was net free from doubt; that
111.- ni:bt to appeal was not clear, and the Court would not
a^uiiM' .iiirisdiction in a doubtful ca.se.

Davis v. Hoy. 33 Can. S.C.E. 345.

In a possessory action claiming if2n(l damages, the defend-
ant appellant I tidmitted plaintitf-s title, hut claimed to
f'taiii possession as tenant. The trial judge dismissed the
|..Knssory eondiisions. but gav,. judgment Uw .+211(1 rent ol'
lb' premises in .piestion. .\n appeal to the Su|M-cine Court
ivas .iiiiished, as nothing was iti ipiestion hut a personal eon-
ilmiinitiim to pav .^12110.

Hull City V. Scott, 34 Can. S.C.E. 617.

Wlii.rc, in an action nii lutiloirr and , ti boniagr the
lUMi-.i as to title has been limdly settled, a subsef|iien't order

*tramsK&v:9' .^m.-
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^1
8. 46 (b). d.tining the manuer in which the boundary line betwcM

the respective properties shall 1)0 establishecf is not app.ii

able to the Supreme Coifrt of Canada. Cully v. Perdats. :

Can. S.C.U. :i:tO, followed.

(juebec

AppenlH.

Title to

lands.

Brompton Pnlp and Paper Oo. v. Baiean.

The plaintiff claimed $300 (the amount awarded I.

arbitrators) for damaRcs in eonse(|uenei' of the defendants

dam Hooding his lands; he -dso asked for the demolition n

the dr.in and an order n-traininR the defendants In.in

thereby causins further in,iury to bis lands. By the juil-

ment appealed from the award was declared irrcpular b'li

damases, onee for all, were assessed in favour of the pliiin

tiff for +22."), reeoiirso beins reserved to liim in respect .n

any further rit'bt of action be iiiiKht have for the dcmoliti n

of the dam, etc. On an appeal beinR taken by the dcfpii.l

ants' the plaintiff did not move to nunsli as provided \>y

Supreme Court Rule No. 4. but took ob.icetioii. in his i i

turn to the jurisdiction of the Supreme Court of Canadn u.

entertain the ajipeal and, when the appeal came on for h. ;,.-

ing on the merits, he took the same objection orally

Ilrhl. that the only issue on the appeal was in respect "!

damages a.ssesscd tit an amount below that limited for app. :<l,

from 'the Province of Quebec. The appeal was, consequently,

quashwl, but without costs, as the ob.ieetion to the .inrw.li..

tion of the court had not been taken by motion as provi.lnl

by the Rules of Practice. Price Brolhfr.i <D Co. v. Taiin'i-i^i.

(42 Can. S.C.R. 133) followed.

Vide La Coiiipagnie d'Acjiuduc dc la Juoif Loriil' \.

V(rrilt. 42 Can. S.C.K. !.')«, iiifrn. ]> 234.

Actio I'aiilinna.

Lamothe v. Daveluy, 41 Can. S.C.R. 80.

//,/</, in Ihc Province of (Quebec, the /lc(i.) I'niilu;.,,.

though brought to set aside a contract for sale of au umm,\-

able is a personal action and does not relate to title to l;ii.^ -

so a.s to give ii right of appeal to the Supreme Court.

riatt V. rerland, 21 Can. S.C.R. 32.

Appeal Iroiu a decision of the Court of (Juecn's l'..i;.!i

for liower Canada (appeal side).

hi 1) -mber, 18811. V. V. Ferland, a trader, .sol, tn

Giiutbier. ime of the respondents, certain real estate iii il-ii
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trcal, wliieh WHS mortgaged for $7,000, or $8,000, with a 8. 46 (b).

ripht of nmin lor one year.
la January, 1800, F. F. Fcrland made an assignment, and

J
Ira Flatt, rl al. ereditors of Ferland in the sum o( $1,880, ,

hrought an aetion against Ciauthier to have the deed of sale!
of the property which was valued at over $11,000 set aside
as inade in fraud of his creditors, fj. pleaded that he was
Milling to I'eturn the property upon payment of the sum of
$1,000 which he hail advanced to F.. and the courts l)elow
clisniisswl F. d al.'s aetion. An appeal to the Supreme
Court of Canada:

—

Held, that as tlie appellants' claim was under $2,000 and
liiey did not represent Ferland 's creditors, the amount in
controversy was insufficient to make the ease appealable.

>./-cl7 »'/.». (/(.

nifficulties, however, in determining the jurisdiction fre
i|iiently arise under three classes of possessory actions, in-
vnlving, serrifiidrs, hnrnanr. and inll roads and hvidgcs.
Where .iurisdiction is exorcised by the Supreme Court in
tlicse three classes of cases, it is on the ground that they fall
uilhin the words "other matters or things where rights in
iiilurcniiaht be bound," Construed to mean " matters and
things" rjiisdiiii qftirris with "title to lands or tenements"
on the ordinary rule of construction "iiosriltir a sociis

"
(I'lrll v. Orrr/nri/. 24 Can. S.C.R. at p. 66:1).

Servitudes are defined in arts. 4!)i) and .100 ot the Civil
t'cdc as follows:

"499. A real servitude is a charp:e imposed on one real
oPhMc for the benefit of another belonging to a different nro-
pri.for."

"."00. It arises eitlier from the natural position of the
property or from the law, or it is established by the art of
man."

They incliulc, therefore,

'i) eases where lands on a lower level are sub.ieet to
iviiive waters flowing from a higher level;

'0 division wails :iml ditches bccwecn adjoining pro-
lirrties; and

' ,' rights of way, etc.

Whseler v. Bl«ck, 14 Can. S.C.E. 242.

Ill |x4:i. 11. ,/ al. (the plainlilVs) by deed obtained the
riiilit of draining their property by passing a drain thvough
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an alley lei't ^pcn between two honses on another lot in tlw

town of St. .Johns. In 18g0, W. et at. (defendants) built a

ham eoverinif the alh'.v under whieh the drain was constructivl

and used it to store ha.v. "tc., the tloorin(f bi'ing loose wimI

the ham restinu on wooden posts. In 1881 the drain neoil

injt repairs, the plaintiffs hrouRht an action confrssvrm

n»;ainHt defendants as pro()rietors of the servant land, pray-

iiiR that they (plaintiffs) may be declared to have a right to

the scivitiuie i-onstitiited i 'le deed of 3843, and that the

defendants he onlered to ' uilish such n portion of the hnrii

(IS diminished the u.se r\ ilniin, and rendered its esn

else more iiieiinvenient. . .il ilaiminR daraaRes; the defeiiH

ants pleaded inter itlit that there was no ehanpe of condilini

of the servient land I'ontrary to law. and prayed for the ili-.

missal of jilaintilTs' aetion.

Hi III. (iwynne. .1., dissentinsr, that by the bnildintf of lli.

hjiru i?i niit'stiiin. the plaintiff's means of access to the dc;

had been liiateriiill\ illterlVred with ami remlerwi iih i

expensive, and therefore that the judfjiiient of the enuit

helow orilerinR the defendants to demolish a portion of tlhn

liarii coverinK the said drain, in order to allow the plninti ^

to repair the drain as easil,v as the,v miRht have done in ISI :,

\ihen .said drain was not covered, and to pay if.W duniii'.' .

should he iifTlrmed.

Foitrni' r. J , said the question was whether the defen<!;i'!

had done auythinj; to diminish the riRht of the plainfir" ,

servitude.

Wineberg v. Eampson. 19 Can. S.C.R. 369.

The parties owned adjoininc properties separated Iv .i

lane. The drainage of the defendant's houses was eiiiii.l

liy a. Kreneh drain of loose stones down the land into tli.'

ejty sewers. The plaintitT claimed his cellars were ilnn.i,;

from the French drain and claimed that the (lel'eii.Niiii

should cease lo use i* in such manner as to lie a soiii m
dant'cr lo his prop' rty. The defendant allesred that if Winer

Hooded the plain'iffs .•ellars it r.^'i^T come from the luiliir.il

flow of water fn>m thi' hipher to the lower ftround cxce|itin!.'

lhroU!.'h fissures in the rocks, a ser.itude to whieh ,ill li'ii'

properties were liable. A n-port of e. perls in l'avo\ir of 'iu-

pliiintilT was aihipled by the Superior I airt and eonliriii. i
v

thi Court of Queen's lieneh. A moti(m to cpiasli an .ip|i':il

to the .Supreme Court was allowed, the Court hoUlinCf lliit

the i-ontroversy did not relate to title to lands or surh lil;-

matiers or thinj;.* where risihts in future mipht be b. ini.l
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and that tlit' fact that a qiiiwtion of a riRlit of si'r.'itiido arose
would Dot give jiiriNdk:tioii ; that the words "titli; to laoda"
are only applicable in a caw where a title to the property or
a right to the title arc in question.

Ilacdonald v. Fndala, 22 Can. 8.O.K. 260.

The respondent cliiiiiicd a right of way over piirl of a
lot owned by one of the appellants nnil which he had enjoyed
for some years. The pliiintiff hnviiiK been prevented from
using the rosd h.v one of the appellants, bronj;ht an oction

(eonfessoire). The Superior Court maintained the plain-

tiff's claim as to the ri(rht of wa.v. This .iudgment was
iiflirmed by tile Coui'l of (Jueen's Bench, and upon appeal
thereto by the Supreme Conr! of Canada. The preceding
ease was not cited.

Afttr M V. c. 21k a. 1, by which tkt words "or luch ttk*

matters" w«re changed to "and othn matters."

Chambeiland v. rortler. 23 Can. S.C.R. 371.

This was an action to have a cvrtain lot of land declared
iroi- from nil servitude of right ot way in favour of the
I. i'cndant. The Supreme Court upon a motion to nuash an
:irpeal from the Court of liuccn's Iteiich held tliat since the

: iiiendment SB V. c. 2!), s. 1, which altered section 21) of the
.\rt |jy sukstitutinj; fur the words " such like matters aud
things where the rights in future might be bouud" hi "and
'itlii'r iimtt.crs or things," etc., an action such as this is now
,]|ipealable to the Supi'eme Court. ,

Fi-om tiiat time onward, jurisdiction has been exercised
m the folluwing eases:

—

Bcrthier r. Denis. 27 Can. S.C.E. 147.

In 1768 the tx'igneur of Bcrthier granted an island ealied

1 ie du Milieu," lying adjacent to the " Conmion of Btrth-
iir"' to M., his heirs and sssigns (ses hoirs et ayants lause).
in consideration of certain li.\cd annual payments and sub-

; it to the following stipulation: "Kn outre a condition qu'il
([:[ a ses frais, s'il Ie juge neeessairc, une cloture bonne et
v.iiiihle, a rcpreiive '':, aiiiiiiaux de la Coimtuine, sans aueun
reeours ni garaatic u eel egard de la parte de sieur seigneur,
h'squelles conditions out ete acceptees du ilit sieur preneur.
pour surete de quoi il a hypotheque tons sis hiens presents
it a vcnir, et speci:ih'ment la dite isle qui y demeure atfectee
I'iir privilege, une obligation nc derogeant A I 'autre.

"

3^
s. 4n (Li).

(jUPltfC

Appeals.

Title tu

Iniids.
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Ill Id. rfViTsinu tlif clefision ot the Court of yuicii ~

Hench, Strong, C.J., di«»(nliu«, that the clause ciuotuil <li.|

not impose merely a personal ohlilfation on the (?rniitec, hni

(•re«te<l a rial iliaruc or s'ervituilr upon I'lle du Milieu i"r

the henelit of the •('oiiniion uf berthier."

Rion T. RioD, 28 Can. S.O.R. 53.

In l»:tl the owners of several eontiiniou.s farnm pur

ehased a roadwii.v over ad.iaeent lands to reaeh their eulli

vated fields lie.viind a steep mountain whieh erossed 1h.ii

properties, and h.v a elause inserteil in the deed, to wlii. i

tliev all were parties, they respeetively agreed "to Umn^l:

roads upon tln^ir ri'spic'live lands to go and eoiiie hy th.

aljovc purehnseil road for the cultivation of their lauds. ;iiil

that thev would luaiutaiii these roads and make nil neeessiuy

fence's and nates at the comiiion expense of themselves. Ih. ii

hi'irs and assigns." Prior to this deed and for sorie^ lii :

afterwards, the use of ii road from the river front to a pulili'

hitthway at some distance farther hack, hail hecu tolcriiir.l

hy thc'plaintilf and his iiiiIikis. across a portion of his fiii
:

which iliil not lie hetween the road so purchased over I'r

spur of the mountain, and the nearest point on the houmlin

of the liefendanfs land, liut the hitter claimed the riclii i"

continue to use the way.

In an action (niijaloirc) to prohihit further use ol i!h-

wav:
llrlil, afHrnung the decision of the Court of Queen -

Bench that there was no title in writinj,' .sulllcicnt to csl il.

lisli a servitude across the plainlilT's land over the roaduiiv

so permitted hy mere tolerance; that the elVect of the iiu'iv-

mcnt lietwwn the purchasers was merely to eslahlish srn i

tudes across their rcspcitive lands so far as misiht he m . s

sary to pivc each of the owners access to the road so |iur

I'ha'scd from the nearest ]iraeticahle point of their rcsjic.inr

lands acro.ss interveninj; properties of the others for the imi-

pose of the cultivation of their lands heyond the mountinr

Lafrance v, Lafontaine, 30 Can. S.O.R. 20.

The appellants elainied iiy an action inlilnirr to he
|

i
>

prietors of certain lands, the deed to them convcyiiiir ^':

water power in the river in front of the land eouviy, .1.
1

'i

respondent was ripa;-ian owner of land on a lower Icvi-I ii 1

had heen permitted hy the appellants for a nnmhcr of v.;ii~

to take water necessary to operate his mill, and did nut .1ny

the appellants' richt of (iropcrty in the land, hut cl.ini.l
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46 (b).liiiwcviT, that lliiy liiid any oKi'lusivc prupi-rty free of a sirvi-

liiilc in favour of the n'spoiiili'nl in rcHjK'ct to tlic water T"
power. The Sii|ir.im! Court of t'ana<la amnii.il the Jui'M- Ammto.
iiiput of till' Court of Qui'in's Biiii'h, ami iliHininHFd tlioTiiioto

»I>peal. intiiN.

AiidMtt T. O'OtIn, 39 Can S O.K. 103.

The phiintitT (ri'spiiri(l>rit) hronitlit hin ni'tion olainilni;

tliiit the (lefenilant (iippiHant) liy the eoiistructioii of an
iii-hoUHe ail.ioininK plainlill's property liail eaiised watiT to

P' reohite into his preinise.s renderinir his house nninliahit-

iil)le, euuNini; dainaj?e to the walls, and preveiitinir liis rent-

iiii; it, and ehiiiried to bo deehired the owner of the property
in question and that defendant l)c ordered not to trouble

liiiii in the possession of his property and W~ damages. The
pl.iintiff pleaded that the iee-house was eonstrui'teil in sueh a
wiiy that it was impossible that any water should have pi r-

(iiliiled on to the plaintilT's property . that plainlilT before
iistitutint; his aetion. never notified defendant of his dnrii-

iiL'rs and tliJit even admitting; that water went on to the plain-

lilT's propei V. whieb be cleniid, the danmifes wiiiibl have
III I a prevented by the expenditure of two or three dollars by
till' plaintiff. The plaintiff inseribed in law against the lat-

in- part of the plea. The trial judpe dismissed both the

in-i-ription in law and the netion. The Court of Appeal
ri\i'rsed and trial .judt'e, maintained the aetion and pave $10
iliiMiages. .-Vn appeal having been taken to the Supreme
Ciiiirt, the respondent moved to ipiasb for want of jur-isdie-

liiiM. but the Court without ealling upon eounsel for the

appellant, dismissed the motion with costs.

Cliche T. Roy, 39 Can. S.O.R. 244.

liy a deeil executed in 187fl. C. granted to K. the right of
luililing a reservoir in eonneet.inn with a system of watiT-
uiirks, laying pipes and taking water from a stream on bis

land, and in 18J17 exeeuled a deisl of lease of the same land
III him with the right, for the purposes of the waterworks
i-stalilisbed then-on "de vaipier sur tout le terrain et

ii- iltMJt d'y eonduire des tuyaux, y faire des eiternes et autres
ira\:iux e!; rapport au dit ae^pieduc et aux reparations
irii-i-iiii."

II was held that the deed exi'euted in 1807 gave R. the
riirlit of bringing water from .-idjoitiiug hinds through pipes
laiil on the lands so leased.
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8. 46 (>i). Thompson T. Simard, 41 Oao. S.O.R. 217.

By the judgment appealed from (y.R. 18 K.B. :! 1

reversing tlie judgment o£ the Superior (,'ourt (Q.U. 32 s i

289), it was held that (1) Where the purchaser of two
i

i

eels of land upon one of whieli there existed a servitude l.r

the lienefit of the other, that was extinguished li.v the utiij

of ownership thus restored, exei-ntes a deed of sale of p

former, subject to the servitude as constituted by the ori|.'ii,,il

title deed to whieli it made reference, such deed of sab ':i

turn liccomes a title which revives the servitude; (2) Tl

situation of a servitude giving a right of passage, wlm L

ha.s not been defined in the title by which it was ereatcil. i^

sufficiently determined by the description given of its p -;

tion, accompanied by a plan, in a deed of compromise bet« u

the owners of the two parcels of land submitting their li:

I'erences in regard to tlie servitude to the decision ol irii

arbitrator; (3) Both before and since the promtilgaliun 'i

the Civil Code, apparent servitudes are not purged by .idi nii

cation on a sale by the sherifT under a writ of execution

On appeal to the Supreme Court of Canada tlie .in II'-

ment .Tppealed from was iiffirmcil.

G. T. Ely. Co. V. Perranlt, 36 Can. S.C.R. 671.

Orders directing the establishment of farm ircK-iiL.-

over raihva.vs subject to " The Railway Act, 100:i," are rs hi

sively within the jurisdiction of the Board of Railway i m-
inissioners for Canada.

The right claimed by the plaintiff's action, institute I iii

1904, to have a farm crossing established aud iiiaintain^ 1
liv

the railway company cannot be enforced under tlie iin.M

sions of the Act, 16 V. c. :i7 (Can.), incorporating the Criii.l

Trunk Railway Company of Canada.

Judgment appealed from reversed, Idington, J.. i!i-- iii

ing in regard to damages and costs.

An application to have the appeal quashed on the s;i";ind-

that Ihc cost of the establishing the orossing ileniirHl-l

together with the damages sought to be recovered l>y il>

plaintiff would amount to less than .$2,000 and that lie' uni

did not come within the provisions of the Supreme ("iiit

Act permitting appeals from the Province of Queli..- «;is

dismissed.

Exceptions; Easement.

In the ease of Macdonald v. Brtish, 1894, Cout. Cis. 111.

where an action was brought for trespass against tlie .1. !- ii'l
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ant who t'onstnicted a roof projecting ovpr tlii' plaintiff's s. 46 (ijj.

land, am! a decloratiou that the plaintiff was proprietor
"' oupTe"

the land on whieli the tn,'spass wrm eomniitted, and in whicli Appeals
the defendant admitted tlie plaintiff's title to tlie lamis jServitudfs,

referred to in the declaration, hut alh'jjed that the roof did

not overlap said lands, the eonrt quashed an appeal on the

ground that the title to the land in question had not hi'eri

in any way contested by the parties, and that future rights

would not he affected by the judfjuicnt.

In a recent case of Mnghctt v. I'tuaiid, 40 8.C.U. 188, jur-

isdiction was exercised although the tpiestion was not raised.

In that case the plaintiff claimed to he the proprietor of a

certain lane upon which the property of the defendant abut-
ted. The defendant havin<; erected a fire escape which over-

liung the lane, the plaintiff bmnfrht his action to have it

ileclared tliat lie was the proprietor, and for an order for the

ilcinolition of the construction in <iucstion. The defence was
that the lane was dedicated to the coiiitnon use of all the pro-

prietors of lands ahuttinjj upon it of whom the defendant
was one, and he was entitled to use tlie lane in such a way
;is did not intcrtVri' with the common user to wliich the other
Jibuttinp property owners were entitled, and denyinj? the

[thuntiff had any rifrhts in the lane whatsoever.

Brompton Pulp & Paper Co. t. Bureau, 45 S.C.B. 292.

The plaintiff, respondent. brou<rlit an action claiming
>:{ilO dama<res from the defendants for raising; tlic waters of

Lake St. Francis so as to Hood his hinds, and asking the
(l.-niolition of the dam, and amended his declaration so as to

iilie<:e that the defendant had no riffht of servitude on his

i.tiids. lie {dso amended his conclusions by asking that the
lii fendant be condemned to eease troubling him in the peace-
iililc enjoyment of his lands and be ordered to discontinue
I x.Tcising the right of servitude over them. The defendant
ni;ide no claim of a right of servitude, but offered $150 in

lull of all damages, past, present and future. This tender
uiis held sufificient by the trial judge, but the Court of
li< view increased the damages to .$225. The defendant then
;ipi'ealed to the Court of Appeal wliere the judgment below
\wis confirmed. A motion made to the Supreme Court to

(|ii.ish a further appeal for want of jurisdiction was allowed.
' '. Gulf V. Binrmi, 44 Can. S.C.R. :J05.
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Bonrget v. Blanchard, 29th November, 1882.

Jidiirsri't, tlie pliiintilT, obtiiinwl :i juditment iu the Su[i.'!

ior Court of Quclit'C ngninst tln' ili-l'en<lnnts for a sum .

•tT'iU, iinil issued an execution tliercfor afrninst the del'.iii

ants' inuiiovealile property, in virtue ol' uliicli a eertain li'i

and liuildin^' were seizeil. To tliis seizure tlie ilel'endiiii'-

tiled an opposition on tlie (ground tlmt their late father's will,

under wliieh the.v liehl tliis property, contained a clause pro

liibitini,' tliciii to alienate it. To this opposition Hourget lii' i

11 contestation, Imt the Superior t'ourt dismissed tliis .m,.

testation, and maintained the defendants' opposition, ImM

ing the prohihition to alienate in the said will legal .'mi I

valid, and i|uashing the plaintilT's seizure of the properly

The phiintilV. Hoiirfjet, appealeil from that judRmenf to lii.

Court of (Queen's Hcneh, hut was again unsuecesstul anl

his ajipeal was dismissed.

He then applied to llr. Justice Tcssier, of the Q.B.. in

Chamhers, for leave to appeal to the Supreme Court of Cm
ada. hut was refused, on the ground that an appeal woi'.l

not lie in sueh a case, under section 8 of the S.C. Am. A i.

18711. (See 9 Q.L.K. 262.)

The plaintiff then made a motion in the Supreme Comi

of Canada, asking leave to appeal from the judgment of ih.

Court of (iiieen's Bench (appeal side), and pr.nying that ili:-

order of Jlr. .lustiee Tessier he rescinded, and thai the sniil

judge, or any other judge of the said Court of Que. ii ^

lieneli, he ordiTcd to reci'ive security.

Hi III, that the Sniircme Court had no jurisdiction •-

grant the conclusions of the motion, even if the appcllnit

had a right to appeal in such a case.

Jiin-nagc.

After 66 'V. c. 29, s. 1, when the words "or such like matter.s
"

were changed to "and other matters," etc.

McOoey v. Leamy, 27 Can. S.O.E. 193.

The parties executed a deed for the purpose of settliii!;

the bounilary hetween contiguous lands of which they iwrf

respectively "jiroprietors. and named a provincial sur\r,viir

as their referee to run the line. The line thus run l»iM!r

disputed, an action was hrought to have the line declared the

true boundary, and to revendicate a disputed strip of Iimil

Iving upon the plaintilT's side of the line, llchh that an

appeal would lie to the Supreme Court, although the arUim
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v,is iKtt actually in tlii* I'ortii of iiii ai'tion ' ** hont'Uff, as the

|i!iiintitV sought such relief as is usually ^'lanteil in such
^ _^

i;i-cs, and that tliis was a coiitrDvcrsy involving questions of]'p|,pj,j

title t<) hinds nr tenements, animal rents or other matters Uornagp

.11- thinKs where ritrl'ts in future may he hound."

•J31

itj (ii).

Laurentide Mica Co. v. Fortin, 39 Can. S.C.R. 680.

Apiieal froiii tin.-
.;

tlj^ineut of the Court of Kinjj's Heneh
\i.!i. |.) iv.li. 4^12,1 iifhrniiny, with a slight variation, tho

Hi.ljjiiK'nl ui' Die Supeiior Court, Oistriet of Ottawa, which

milorcd the apjmintnieut of surveyors to proceed to the

iiiMindini; and dejiinitatiou of the contiguous lands of the

|i;ii{ies, acrording to a line of division hctueen them from
I'l-lain post.s, said tu he in existence at the soutlierly and
iK'i-lherly houndiuies oi' the lotw of hmd, hy following hlazed

incs hetween the said posts, directing a plan and report to

111 made, and rejecting certain ot),iections to the recepliou

ri' I videnco taken hy the appellants, plaiutitt's, with costs

ai-riinst the said appejlants. iiy the judgment appealed

inuii, it was held, that oral testimony as to ,i iormer hm-nnye

'> a surveyor, with the production of his iield notes, as to

111 existence of posts at either end of the division line and
Miizings along saitl line, and of eighteen years' possession

l.y one of tile owners in conformity ther"with, was admissi-

Mi and sufKeient to establisii a settlement of tlie boundaries,

iu the absence of an oHieial statement or authentic proces-

\rih;il thereof; and, further, that tho award of costs to tlie

Mi<ies.sful pyrty had been properly given, in tho action en
:"•! nil;/'. , which was govcrneti by the usual rules as to costs

<'\ litigation.

.Vfter hearing counsel on behalf of the parties, on *he

iipliial, the Supreme Court of Caimda dismissed the appeal
\Mih costs, for tiie reasons given in tin; court below.

The Johnson's Co. v. 'Wilson, Cout. S.C. Cas. 356.

-Motion to (juasli an api)eal from the judgment of tho
' "urt of King's Bench, appeal side, Province of Quebec,
'.nnig aside the jutigment of the Superior Court, District

"1 Si. Francis, with costs ami ordering '^rtise.

The appellants brought the action I'l establishment
<I the boun(biry between tluir hinds ai. ilie lantls of the

I'-'linndents in the townsiiip of C'ib'raine, County of Megan-
tic. At the trial, Leiiiieux, -T., ordereil the boundaries to be
vtllrd according to tlie original plans of survey and sub-

Hi
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division oi' tin* towiiMliips of Ireland and ("'oU'raim*. tin; -livj

fsion lini! to coriinience at a |Post indicated on on" iil id,

plans and to lie run on a eourst* parallel with the old Im

shewn as the IxMindary hetween Indand and Coleraini'.

On an appeal hy the respondents, the Court of Kihl'^

It.-nrh considered that the line hetwren lot.s !) and I'l m
ranjre "IJ" of ('(il(:'raino, as laid out on the trround upon Ui.

nripinal survey of that township, was intended to scrv. ;,.

the ^ruidin^ line for tlie establishment of the other sidr lin.s.

inclutLnjr tlmse of the lands in (piestion. and by the .iuduM i.nr

appealed from, the judpnient of Mr. Justiee Lejuieux u.i^

set asi(h'. the i-ase remitted baek to the triid eourt and it n;i,

ordered t'uit exjjert.s should estalilish the eourse of the Im,

helwi'en said lots f* and 10 to serve as the base for detenniu

in^- the division line lietween tlie lands in ([Uestion id lii.

eause. and tliat. n\i(m the report of the experts, sueli hiiihi''

order should bo nia<le in the Superior Court as to luu .md

justiee nii«rht ajipertain.

On the appeal by the plaintill's to the Supreme C'.in: «]'

Canada the respondents moved to (piasli the appeal for v,,i!i'

of jurisdietion, on the grounds that tin* aetion did mH .diVrt

the titles to the lands, and that the judgment of the Cnutl <•]

Kintr's Bench was not a linal jud^fnu'iit within tlie iit.niiinL'

of tlie provisions of the Supreme and Kxehequer Co^^l^ Ai
limitin}; the jurisdiction of the Court in rejrard to iipprnK.

The Court dismissed the motion with e:)sts.

In iriV/s'iH V. The !^lifiiriiiifjan Carhith Co., 37 Can. s.r.TI

r);j.'(, thi.s case was referi'ed to by Oirouard, J., at jia-' >>.

as follows;A final jutl^nnent {jwlfimfnt ih'finUif) is not ii. -^sii-

ily the last one of the court, for we have heUl fniju.nily.

an<l more particidarly in the recent ease of Jt/liu.'uni'.^ i\„ii-

panif V. Wilson, that the whole issue between the \m\v\\v<

mijjht he finally <lisposed of by a judtrment whieh is nor the

last one.""

Ejvi 1*1 ions

:

Hull y. Scott, 34 Can. S.C.R. 617.

In this ease it was held that where in an action -m piii-

toire and en homage the question as to title has l)ci'ii liiuilly

settled, a suhse()utnt order dffininjr the manner in nhi-h liic

boundary line between the ros -ctive properties shall In (^l;|I'-

lislicd is* not appealable to the Supreme Court. In th;it i-a^'

the eourt followed an earlier ease of CuUy v. F, nlois. :li^

Can. S.C.R. 330. infra, p. 221.
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Toil Romis.

Smerald PhonrhaU Co. . Anglo-Continental Oo., 21 Can. S.C.R. H. 4(i (l>)

122.

[n this case, which arose prpvious to th4' nnicndincnt oi'

"i; v., ('. 2!>, s. 1. snf}ra. thp ai'tuni hoiran hy ji petition fnr a

^r\\ of injiini'tioii rcstniininjr llif th't'cm hints I'rnni trrspnss-

intr jind inininfr upon plaintitVs' huuls. ami the (Iffcnfi- was

i|i;it the ininin.u' operations were earrieil on on their ()wn

liii.is. The ('(Mirt <it' Appeal below held tliat tlie aetion

-lieiild have l)een i ii h'trmiffr, and an injunction did not lie.

(in a motion to ([Mash an appeal to the Snpri'ine Court it

^.i<. held, aflirniin}: the jndjriiient ol" the Court ol" Appeal.

t|iiii the proeeedinirs should l;.ive heen en bttrnafje and that

,11 ilie present action no jndLrnient either an pn<i>irss:nirr or

!,i ntiiloire could Ix* jiiven as no title to land was in issni',

;in'i no appeal would lie.

Toll R<>a<h (111(1 Iiri(l(f(s.

Galarneau v. Guilbault. 16 Can. S.C.R, 579.

The plaintirt's liad constructed a toll hridjre which was

ii-Mi'nyed and during its reconstruction the plaintitVs fur-

luslicd the public witli a ferry. The defendants built a teni-

in-.y.ivy brid-^'c for the public. In au action cUiiiiiin^' ^i^l.UOO

iLiHi.ijres and demolition of the hridjn'. the Superior ("ourt

; iiiissed plaintiffs" action which was aftinned hy the Court

.; (Juern's Bench, api)cal side (Qu('bee). Upon an appeal

111 the Snprenie Court an application to quash appeal for

.'iiiil of jurisdiction was dismissed on the j;rountl that defence

-it tip to the aetion had the effect of placinf? the plaintiffs'

nth' in question and rendered tlie case appealable as involv-

iiiL' ii ([uestion of the title to an iminoveahle, and that the

;iM> rlearly f*'!l under the words "in any matter which

i. liil.N to any title to lands or tenements wliero the rifrhts in

Jitiir.' Tiiiirht he bound."' and was aeeordinurly appealable to

!as Court.

Fournier, J., gave the judgment of the court on the quea-

:ion of jurisdiction. He said that the only question raised in

;lie ciuse was as to whether during the fifteen months' delay

rtll(iw( ii by the statute for the reconstruction of the bridge, the
piauiMiT liad the right to prevent the construction of another
briJL'p within the limits assigned for their bridge by the statute.

He iToieeds that tlie judgment in appeal had denied tliis pro-

r.osit;nri. and had the effect of putting in issue the title of the

?!ain;;tT and rendered the case accordingly appealable as

ra;?inL' a question of title to an immoveable, and that the case

evi(]p?it ly fell under the section declaring that "there should
be an appeal in any matter which relates to any title to landB

<T tenements where the rights in future might be bound."
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Oorporalion of Bt. Joachim v. Point* Claire Tutnpilw Co.. 21 Cj..

S.O.R. 486.

Ill tins .Msu tlio iimiiicipfil ,dr|wratioii l)i-cm(!lit an .i.-n i

u«aiii.st U\>' Turni.ik,- Co. in «lii.'li li.v it« ilivliii-alK.ii i

pl.linlitr aski.l to luiv. it ,l,rlaiv,l tliat \W ,l.;l«..liiril I. i

„o i-iclit t(i (
rati, a toil trato in tlii' limits ol tlio niiini

palitv; that III.' appellant niiiiiit lie (inleiv.l t.i n'a«' c einan ,.

inn tiills. til eeas,. operating tlu> lull i-'ate. tc. .l.im.lish t

-ate and in ilelaiilt that the plaintills lie anthonml to do .

.

This wa.s not a p,-n,-ee,lini.' h.v petition for a vrit^ol m.iiii,. -

lion, althontrh analocous relief was pra.ved tor Ihe hup..

i(,r Ctmrt siave .imlKii.ent in favour ol plaintilT.s. wliicli v.^i-

iTVOrsed hv tlie Court of (jneen's lleneh. I poll the aiM.'!

nition in the Supreme Court to allow the s.rnrity for :!:.

„,,|„,d, the liesrislrar. l.v his order approvinc of I le l.n,nl

iv.iiiiivd the respondent to move to quash at the then M' J

session of the Court, .'his moti.m liavniK lieen uia.h^ -

Ihnhif at Ih.. lieariuK th,. C.mrt sai.l: "As Nve are ol ih,

opinion that we slimdd dismiss the app.^il, we assume lev

isdietion without d..tormininB that ipiestion. as we hi.:-

often done in sn.'li eases, and as the Privy Couneil ins d.m.

in many iustan.'.'s, amonv'st others, in Bniul v. The <,fn

llVs^ra Jf/.i;. Vo.. 1 JIoo. P.O. 101."

Rouleau V Pouliot, 36 Can. S.O.R. 26.

The plaintiff's aetioii was for *l.()(lil for (lanias?es in

infringement of his toll l.ridge privileges, in virtue .il ili

Act 58 (ieo. 111. e. 20 U-.C), l.y the construction of anoih.

Iiridgc within the limit res.'rvc.l, and for the deinoliti..ii

the hridge, etc. The iu.l-nieut appi-aled from dismiss. .

action. On a motion to cpiasli the appeal; /f(W, thai il

matter in controversy alVectc'd futuri! rights and e.ni-

..uentlv an app.'al would lie to the Supreme Court ot < ^h

ada. Galm-naui v. (h,ilb^u,lt. 16 Can. SCR .,^1 ,
..:

Cliamha-laiul v. Fori in: 2:! Can. S.C.R. .ill, followed.

K.rc(l>lioii :

In in Ciimpiwiiie d'AqHuUirt ih In Jninc Loftlc v. T.

rd 4-' SCR iri6, the i-laintitT instituted an action l..!-

declaration that he had an exclusive right under a mnni.-Mi

frnnehis.. to ..onstruet and operate water works within i

area deHned in a municipal by-law, and for an injun.n

a-ainst the defendants constructing or operating a rn
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-vstem. Tlio iiiajoi-ity nf tlii' court hcM Hint thiTc was iic)

iille to lands m- rit'litx in tiilurt- involvcil. 'I'l linority wiis

iiiial)li' til ilislinKilisli tlir I'liso I'riiin Ildiihiiii v. rmiliol.

.'lira.

23:>

S. 40 (li^.

i;uri,..,-

.\l.|.,.nli,

h'uliirc

r.«hl«.

40 (b).

Wi' liiivi' now to i-onsiiliT liioMi olhi'i' cases analogous to

mil' to lanils or li'iii'iiu-nls. iiniiniil rciils." wlicrc it lias

l.iin conlcnili'il that tlicy wnv indinli'il nnilcr the wonls of

iliis si'i-tion "oilier iiialtcrs or li.iiius wlirrc ri^'lits in hitnro

iiiiu'ht 111' liounil."

ruture Rights.

In many i-asi's wiiii-li have ionic lid'orc llic conrt where

iL.- party iias elaiincil there was jiirisilietion on the jironnd

Ihiit futiire rijihts were involveil, tlie facts have shown that

tlie I'nture rights were merely iieenniary in their linturc anil

i\id not allVct riirlits 1o or in real |iro|ierty. or riirhts analo-

'.'"us to interest in real proinrty. anil in all sneli cases the

n.iirt lias rel'iiscil to exercise iirisilictiiin.

Anintnl Ii(lifs nKiiiis ''
rt iifrs foinitri'.^,"

Eodier t. Lapiene, 21 Can. 8.C.R. 69.

The appellant was entitlcil to rceover iiniler the will of

lirr father, of which her mother, the ilefenilant. wa.s the esc-

.iiirix, a monthly alluwance of $1110. which liail lieen

iiii i-ea.sed te t'lOII per month l>y an Act of the Lesiislaturi!

iii llie I'ro nee of Qnebce. The ilefenilant having paid the

iiiiiiitional allowance for one month i-cfiiseil to pa.v it for the

Miiii'ediui; month, and therenpon the plaintifl' lirouRlit licr

iiilion to recover the ^ii200, and her declaration made no claim

!ni- any other relief. An appeal to the Supreme Conrt was

i|ii;islied, the Court lioldinjr that the words "future ritrlits

wliicli mii;lit lie liound" referred to in section 29 (now 46).

III-.' irovprned b.v the precedini? words of tlio clause, and that

the words "annual rents" in that section mean ground rents

ri ntes foneieres) and not an annuity or any other like

.h.iv 's or olilijjations.

Beanbien v. Bernatchez. Cout. Dig. 67.

1). entered into an asrreement with the defendant and
tilii rs whereby tliey aprrecd to furnisb for 20 years all tiie

milk of their cows to D. to be mainifactured into cheese, at
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„ r...r.M.nta!i.. mU: .it l.ix tVtory, of »liich the. pluiutitV kuIi

»,.MU('tillv l„.,arm- proprictcr iiml veste.l with nil the riRlii-

u' 1) Th.. ,l,.fi.ml.int, iiniuin; otlivi-s. (•..ntmry to the aKrv.

uu'iit, solil his iiulk In Mil opi.iiHili"ii In. t"r.v. whi'mipo" tin

phiiiitiir Mii'il tnr ilaiNiiKi's in the cimi t rourt. I h.; iii-tun,

WI1.S i.viik.'cl on thf Ki-oiinil that futur.' rights hciv in qu.-

tioii, and 111.. S..p,Tim- Court BUV.. plain', IV *.H.:>1 .hiumi-.'s Ln

th.. I.r..n,-h ..r 111.. a|.M.....iii..nt. Th.. Court ot <iii...-n « H.'!!.':

havinit n.v..rsr.l thi. juils.'nii.nl. an.l .lisniisK.'.l tli(. ac.tion

plaintiir appli.d I., a jilIi-'.. "f that .-oiirt lor leave Uiapp..:.'

to th,. Supi,.,n,. Court, who r,.lns,.,l on the croun,! that tl

rnlun. riishts w,.n. limit,.,!, aii,l that multiiili,.,! hv tli,.ir ,lii'

alien Ihev vvouhl not |.,.a,.h the anamnt n.ijuir,.,! lor ii )

app,.a:. '(Ill lurlie.r appli,.ation t,> llwyiin,., •!., ol tli.

Supr,.|u,. Court in Chnnihers, Ilfhl. that th,. ease was siiuil
.

to on,, of a ,.ontraet for payin,.nt of a sum hy instfllm, n-,

to an amount of .+ 17(1.20 iu all. and also that it ili.l n,)t ,..•;"

within the UK.aninf,' of rights in future as iisc.l in se,.|,n„

H of the Supri.nie Court Am,.|l,lMient Aet of IH.I) (n,)W s.

tion 46). ami an npp,.al did not lie to the Supreme ( ourt •<

Canada.

Rattray v. Larue, 15 Can. S.C.E. 102.

lu this i.ase the Supreme Court heard an appeal fnn,

the juds! It of tlie Court of tjiu.eirs H,.neli, appeal -il

(Queheel, reversinir the judgment of the Superior (..nil

whieh maintained a <l,.murrer to an intervention hied i >

the responih'nt as tutor «,/ hor l« niiiior i.hildr,.n.

Query : Whethi'r in vi,.w ot the later deeision.s there v> .^

'
iurisdiet"ion in this ,.a«. to h,.ar the appeal.

(KDill v. (ingoni. 2+ Can. S.C.R. fifil, uifra, p. -!-:

Talbot V. (;»i/H(,/Wia. :i(l Can. S.C.H. 4S2, i"/"'. P-
-''

Xod V. Chen-cfiLs. M Can. S.C.R. :!2i, »,fra. p. 238.

Gilbert t. OUman, 16 Can. S.C.R. 189.

1„ an aeliou for .+!.:«;).:)«, a halanee of one ot sex-.i!

,„„nev payments of *2,00<) ea,.h, payable liy d,;Cndan i-

plain'tilT annually. //('''. that the words 'sueh like mjii -i-

I.r thinRs wlH.re the ris-'hts in future misiht he houn.l u

s,.,.tion 2!) (now AG) ar.. Rnverne.l hy the preeedins w."-

-

that the (lo,.trine iiosnhir n sociU applied, and that M

future riKht.s to he 1 ,.uiid must relate to some or one ol i

matters or thinsis previously speeihed in the suh-se,I...T

namely, to a fee of offiee. duty, rent, revenue or sum .'

m
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lurii'y luiyiilili' In Her .Miiji' i.v iii' ti> sum.' till.' In liiiiils ur ^ l« lt>).

liriiMMi'nls or t(i sonic liki' iiiiitliT or lliirit-, Aiiim-.iI ciiiiisliiil. 7-
' ' ' (;iic( •

Dionne v. The Queen, 24 Can. S.O.R. 451 \i<i>.a..

The siiiipliiint hy pi'Mlicpri of rii.'lit i-l.'iinii'd froiii llio I on
^jjl,','"'

riiiiiiMit of Ihi' I'roviiirc oi' i^ui'iii'i' lo hiivc 8i'i iisid.' ii sur-
I ruler of his luiisinri wliii'li lii' liiiil iriiiili' ii nsi.linilion of
111.' sum .if ^',H->. 111.' iM'iisi..n ,'iiiiiliii(r 111,. sii|,|>liiiiit I.I +21.:):)

I" r 111011II1 i'.,i' Ills lir... ,111,1 liiilf ihis sum 1.1 his \\if.' iliiriiiir

Ii 1' V. i.l.iwlio.i.l. .\m ii|>{>.'ii| III 111.. Sii|ir.'m.' C.iurl fniiii Ihi'

Supi'iiiir Coiirl in lii'Vi.'U- «iis iillowcil.

In Ihis ,'i|i|i,'mI no (|ii.'sti.in of jiirisilii'lioii wiis riiiscl.

ljii"'!r- If iin apiH'iil woulil li,> in vi.'vv of Miiiiloiiiihl v.

liiiliraii. infra, p. 2:!7. iin.l UhiiIkhI v. I/, /,«,', «. ;«/,,;.

Raphael v. McLaren. 27 Can. S.C.K. 319.

//././. Ihiil III,' .Imss.'s of iiiiill.'i's uhi.'h iir.' mini,' iippciil-

:Jil.' to llie Supi'i'iii.' Courl of Ciimiila im.l.'r iln' pruvisi.ins
ii s.'.'li.in 211. siilis.'.'tion 'hi .if (ho Si'pr.'m,' iinil Kxcli,^-

r|U.'r Cnurls Act. a.s iimcn.lc.l liy ."lO V. c. 211 (now 4(li. do
ii'.l imliiili' fulur.' rij-'lils wliirji ur.' inc'ly p.'.'iiniMry in

til' ir niitur.' iiu.l .l.i iioi aff,.'! li-^his t.) or in rcil propirly
iir ri'_'lits analnK.ius to intn-.'sls in ri'iil properly. Umliir v.

I.fii'i'nr. 21 fun. S.C.I!. (ill. ali.l 0'l):ll v. (In ii'>ni. 24 Cin.
s.r.K. (m. followi'il.

Macdonald T. Oalivan. 28 Can. S.O.R. 2.S8.

This was 1111 a.'tion •.n .l.'.lai'ati.m .1.' piil.'rnil.'." i-liiim-

iiii; from li.'f.nilimt a spi.-ilic inontlily iillowanc,' for Hie
•N|.|.ort of III.' iiifiiTit. 'I'll,' I'.iin'l li.'lovv h.'lcl thai Ihis sii|i-

I

'i! uilih'r oi'.liiiary eiri'iijiistaii.'i's woul.l .'.'as,' ivhi'ti llir

liil.l iittaini'il 14 y.'ars of ajr,.. an. I if Ihis wiri' s.i Hi.' niiiou::l

iii'.iIvimI woiil.l hi' un.h'r .i.2,IIO(». 'I'h,' app,'lhint ilen.h'.l

ihii in til., possihi.. .'v.'ul of Ih.' .'hilil provinir to h.' an
iiiv.ili.l .ir a ei'i|ipl,'. Hi,' suppnrt miirlil In' ie.|uin'.l f.ir an
"tlrliliile ji.'T'iii.l an.l ami.unl to leore Ihar. :f2,(inO. //,/,/.

iliiii I'V.n if iiinre than if-JWO iiiiu-hl iin.l.r ci'i'taiu .'iiiitin-

L:iniii's h.. involveil. an appeal « iiihl not lie. f.ill.Hvin!.' /,',„

"/ v. /vii/ii, (/',
. 21 C;»t. S.C.H. till, siiirni. p. 2:l.'>, an.l that

!l.'' iitti'iiipt lo rest 11 lailii unili'r 111.' .'laiise as to "future
li'.'liis" i-.iuhl not prev.'iil in view of OTIrll v. Grnr.ni. 24
I'll. S.C.I!. fiCl. iiifrn. p. 2:1.'*.

Banqne do People v. Trottier. 28 Can. S.C.R. 422.

A liank hail u'ninte.l a pl'n^inn lo a f.inn.r eiislii.r as 1

I'liiinc iillowane.' at th.' nil.' of ..)::), (I1IO p.T annum f.ir the
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years, iinil iil W.IKIO tlicr.'iirtiT. The- ciwIii.T nsniirneil I

eliiiiii I'nr |icii»iciii to (he pljiinlilV, wliii siieil to rei-nviT M\ :.

riKiiilhlv piivriicrLl> iiiiuMinlirii,' I" ^l.lWi.'"'- 'I I"' l>l"iiii

rviov.Te.l jnclt'iiir'nt ill llii' Sup.rior Cniirl «hi.-li v ,

iininnid in llie r.mrt ol' Kcvi.w. A nmliiiii I" nmi-li '

i>, Ill to the Supi-enie <' -t «li« llllo«ecl. tlie foiirt ll"

iriif Hint this hus not ii ens,, of futiire rifhtu witlim iv

Hiiiiiu (it' this section, in wliieli iin nppeiil would lie.

r;</, Shirhriml., V. MrMtiiifihiii. siiimi, \<. 1T(; /)"''

•. Sh It'nti . sitiif'i. p. -4x : Clinniht rtitnil w rnrlii r. >i(/.'

Ji' -i-'ri- M'('lo,,i V. h'liii'i. "ilirii. p. J:til; K..'i»;(iWo/i/..«

.s7. .V11//11V, V. Moi,tre<il. iii/ni. p. J4T ;
MwilmiiiUI \. („'

r,lll ^lliinl. p. IMT; lVil/<M v. .l/rilil./.l"/^ l"/i-". |i. -'

\rii)((/.c V. l)„rl,ho„.-M Ciiii. S.C.H -2^. Sec mhlen.hi

eorriueildji.

Dill,,- Hiiillii-s ") lU'iiHj^
• „piili,il (,;i(-(''/» (/•/iiri.v.

O'Dell ». Gregory. 21 Can. 3.C.R. 661.

This uiis nil iielioii liroiik'hl for s,'immtiiiii ile corpx fvu

the phiinliir's wile. The Supiirior Court uiive juiliiiiieiil '"

the plaintiir which wiis reversed hy the Court ol ti"'"

Heneh. A motion to .iiuisli an appeiil to the Supreiiie ( ""i;

was allowed, the Court lioldilU-' that although tlie del.^ud;..

ri.'ht to certain -oods and chattels spceilied in the n.Mrriif

contract .i.ij;l.t i.c : identally alVeelcd hy >1"' .I"'!;'''';;'"-
>-

the value ol' these articles did not aiipcar to he *-MIOII: 1 ..

the words in section 211, " I'cc ol' ollice. duty, rent rev.,,,

or anv sum ol' money payalile to Her Ma.icsty, related n

to (daims apiinst the Cro«u, and that the wonis "other >

tcrs or thinirs where riLdits in future uiitdil I"; hound m '-

I nstruod to mean matters and tliiuL'S ..y'lui'im " "
'

with "title to lands or tenements, annual rents" immidi.ii

p, e.lin.r those words. That tlie word "tJtle" me.iii^

vcsti'd liijht or title, somethini: to which tlie nehl is .dr.,! .

ae(|uircd, thou'-di the en.joyment may lie postponed: ''i,

there was no vested rifrlit to the ni"uity durinK widow!

in case defendant should survive her Imslinnd
;

thai

Iher.^ heen some actual riirht or title to lands or rent,

other similar matters or tliimrs incidentally involve.! 111

action, it would llMVe heen doulitflll even then if thele v

have heen .jurisdiction.

Noel V. Chevrefih, 30 Can. SC.E. 327

In this ease the Suiiorior Court dismissed a p.'tilmn

the caneellalion of the respondent's appointment as t

hM
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Ui her iiiiuur rhilclnn. Tin- Court nf Rcvi.'vv ri'ViTNcd Hiis** •• '

juiltfiiu-nt. liDt il wiiH n.>iorrii l.y tlit> Court nl' ijii'irrsj
.

lit'llcll. Cpori i\ llintion In q^Ul^ll an IlpjuMl tn tlir Siipn-llM' \,'',,,','j,

iViiiPt it uirs It. 'Ill tliiir Mlthmtirli tin- .liiMn-ii"-* .^tatr ili'^.i

;imimiittM| to nv.r >fi'_*.On(l, ihc Cmirt liii.l no jiirimlirtion iis

rlii'Pi' WHS no ptM-unittry amount in (iispntr jind tin' nuittiT

in rnntrnvfi'sy iHil not I'lill within tlii- pn^'isiuus ot' this

vr.-tinii irollnwirtir 0't><ll V. tlntfofff, xiz/tm, p. *j:fSi.

Talbot V. Ouilniartin, 30 Can. SO.R 482.

This wiiH )\\i iii-ti<in for m pni-'iliim ttr nn'fts. inslitntcil hy
;lii- rrsponih'tit itu'iiirisi her husliiiri<l. iirul othrr n'lirf nskt-il

\\i\H a coiithrnriaiinri fu pay ff<10.O0(l. nmntv aM''i.'i'ii In havr
'oruc to thi' hatiils of Ih,' "jipprMant. /^ /'/. that no app.-al

uiiuhl !ii' tit Ih)' Stipi-rini' Ctuirl I'rotri th-- th'tTi'"- \'ur s.-para-

! m (<>7>-// V. (ir.</urff. L'4 Can. S.C.K. (;*il, foHow.-.i!. antl

the niomy (hTiinrnli'd in the di'd.iratinn ln'inir only ini-iilmtnl

In thi- main cauT nf jc-tion. rould not ^rivc tlir Court juris-

(li'-tion to ontiTtain the appeal.

\'i'h also ruses i-olh'ctrd uud-T ^(» (f '.

T-i.ris, liaft.H ami As.'irsgmnit.t.

Thir.' is a hmn line of di-cisitius of tin- court di'alinjr witli

Li.s,.s, ratis and assi'ssmrnts on lands, wln-ri- thr direct

iiiiount involved is under 4=-.'*"(l lail tie- ease in appeal would
'liiid suhseijuent rates and assessments, and theret'on' it mitfht
^\> II 1m' said that it was a matter or Ihintr of the nature of

ii!!i' lo lands in whieh fulun- r-iiriits mijrlit he liound, witldn
>. 2\\ W.S.C. 1S>^(J. e. l:{5. now s. 40. Cases of this elass often

involve a irrcat dral of dillieulty in their di'feninnation. tile

ri.Kon ht'in^j that uliercas in tlio earlier derisions of the
i-mt a lihiTal eonstnietion was !.'iveu to the statute, in later

vt'iirs the ciairt h;is drawn mori' and more tijriilly tlie eords
'^hii-h limit t!ii' jurisdietion in this and other ehisses of
ippeais. the prineiplf applied heiuir vitrnrousiy expressed hy
Ml.' iMte Sir Klze.-ir Taseliereau ir) the ea.se of Tint>^.'<i!initnf v.

\ " "'' ', where he says :

It is Seidell l;iw fliat neither the prnljatlve force of a juiig-
mniif nor its eollateral eftei-ts. nor any contingent loss that a
par'v Tnny suffer by reason of a jufignient. iire to bn taken into
u.ii^iderallon when our juriBihctiou depenrls tipon the jjeeuniary
ail, (Hint, or upon any of the snhjrits nientionecl in s, 21* of the
Siiprciiip Court Aft. , . . The fai't that ttip Inn'ls nf the appel-
h::' w\\ be assessed for the cost of thf> work does not make the
intjTroversy one relating to the title to these lands, nor to any-
tli - of thai nature. That Is the ronsetiuem-e of the judg-
rr.ou-. but tliat is not the judgment,"

L'yu

I
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TlK- QlU'lici- .-asos lliituriilly fall into tlif followinsr groups;

1. Proceedings to annvd municipal by-laws affecticg the assess-

ment of lands

;

2. Proceeding to set aside assessment or valuation rolls; and

3. Proceedings to recover, or to prevent the collection of, taxes

payable under municipal by laws.

Oroiip 1.

Tills (irmip ..Kiy ..•.' <Uvi.lo(l into two snli.livisions.

(11) Where the proeeedinsa rommenced by writ,

(k) Where the proceedings lommenced by a motion to quaBi:.

(Imvp I {a).^\n the two .'iisfs wlii.ili fall ihhUt this ilii-s

the court exercised jurisdiction.

Corporation of Aubert-Gallion v. Roy, 21 Can. SCR. 456.

The respondent con.structed a toll hruis;.. over the ( ...u

diere Kiver under special authority ot a statute ot the 1 rn-

vinee of Quehee which gave him exclusive rights loi .,

vears The appellants suhseipiently passed a hy-law to eie.

"a toll hi-idge 1 close proximity to the former and thereupn.

?he respondent uhtain'd on petition a wri of n.jnn'^tion ,.„,

upon the issues ioiiK.d the Superior Court uphehl the h>-l.«

"n dismissed thi writ. The Court of Queen s Bench rev

Jhis .iudgment. An appeal to the Supreme (ourt «as

on the merits.

iiril

Murray v. Westmount, 27 Can. S.O.E. 679.

In this ease the defendant corporation passed a hy I

for widening a certain street and that the -'^ of
«;:;;:;'

atin" the lands for that purpose shmd.l he i.nsed in p.ni

a s,recial tax levied upon the properties nhnttiu. u,.™

street, and the halanee hy the other properties heneht ;l

the expropriation. The plaintiff, a P-'OP^/V";;::-,;;
i;

hv the hv-law. hronudit an action to have the hj -law de^ l,i

null and' void. The plaintiffs action was '1"<"";«'; ";;

Superior Court and this .iudunuent was afflrmed hy the (

„f Oiieen's ISeneh A motion to quash nn appeal 1"

S,p em," Court was dismissed, •'-/ourt holding th,u

,„ntrov,.rsy related to a title to land and the case ua. 11)

fore appealahle.
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GfOiip 1 {b).— In all tliis cluss of eases where the proceed- H. 46 (b).

inys coimneneed by iiiolioii to quash, the Court has denied its^^ ~~
jurisdietiou.

f'rocts virhal.

In the provinee ol' (^ueltee there is a proeeeding called a

l>r(>cis cirhal wliieli is ili'tined as "a true reUition in writing

in (Uie form of law of wiiat has been done and said verbally

in the presence of a public otiticer, and what he himself does
upon the oeeasion."

lu that province tlio municipal council is empowered to

nialio by-laws for the openinfj, construction and maintenance
iif public roads (JI.C. art. 526). The procedure adopted to

carry out the by-law is to appoint a special superintendent
uliosc duty it is to convene and hold a public meetinjr of the

rate-payers interested, and after investijzation, report what
lias hepu done to the 'imncil. On this report t!ic council may
ilccide to proceed wiiti tbe work, and thereupon orders the

su[)i'riutendent to prepare a report called a proces verbal

wliich must indicate the description of tbe work, the time in

wliieh it is to be performed, the taxable property required

to contri!)Ute, etc. After tbe itrorcs iirhal has Iteen de-

posited with the council, it is taken into consideration and
may be homolojrated or confirmed. After due notice of
siicb homologation, and nu appeal being taken, it becomes
tiiial and binding upon the parties concerned.

The court has held tliat a judgment in a proceeding
attacking a pr»ct's vrrhnf, where the amount due under the

assessment at the time the proceedings were instituted is less

than $2,000, although the subsequent annual rates to be paid
by the party bringing the action would exceed $2,000, is not
iippealable to the Supreme Court.

Vercheres v. Varennes, 19 Can. S.C.R. 365.

The Municipality of Vercheres adopted a proces-verhal

for the buildiag and nmintaining of a bridge over a stream
iicparating it from the Municipality of Varennes. Subse-
([iiently Vercheres homologated a proces-verhal by an engi-

ni'tT defining who were liable for the work and maintenance.
Tiicroupon Varennes brought an action in the Superior Court
to have the proces-verhal set aside and quashed. The plain-

tiffs' action was dismissed, but this decision of the Superior
Oourt was reversed by the Court of Review, and on appeal
affirmed by the Court of Queen's Bench. An appeal to the

ijiiebep

A[)peiU8.
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Supruiiie Court was quaslicd on the ground that tliis was ncjl

a nasi: of a rule or order to (|ua.sh referred to in section 24

(g) (now 39 (()).

TouBsignant v. Nicolet, 32 Can. S.C.R. 353.

Tlii.s was an action lor annulment of a itrocls-verhnl

establisliing a publie liighway in tlu' Connly of Nicolet, pro

viding for tiie opening of the road and charging the lands

of the appellants with the expenses of construction amount-

ing to !li2,000, and of maintenance of tlie road estimated at

about $400 per year. The responilent having moved to quash.

held:—
"The constant jurisprudence of this Court is against

our right to entertain the appeal. Tlie fact that tlie pro(i.<-

verbal attacked by the appellants action may have tlie result

to put upon them the cost of the work in question, alleged 1..

be over $2,000, does not make the controversy one of $2,000.

There is no pecuniary amount in controversy. In other

words, there is no controversy as to a pecuniary amount or

of a pecuniary nature. It is settled law that neither tli-

probative force of a .iudgment, nor its collateral effects, iiur

any contingent loss that a party may suffer by reason ol a

judgment are to be taken into consideration when our juijs

diction depends upon the pecuniary amount or upon any of

the subjects mentioned in section 29 of the Supreme Cmirt

Act. Frechette v. Simmoneaii, 31 Can. S.C.R. 12, and casis

there cited. Compare Ross v. Prentiss, 3 How. 771. An.l

tliere is here no title to lands or other matters or thinirs .u

that nature, ejitsdem generis, where the rights in futui-,'

might be bound that the controversy relates to as there wimls

of that section of the Act have been authoritatively ei.i,.

strued. . . The fact that the lands of the appellants will

be assessed for the cost of the work docs not make the; cuii-

troversy one relating to the title to these lands nor to iiiiy-

thing of that nature. That is the consequence of the judt'

ment, but that is not the judgment.
'

'

Leronz v. Ste. Justine, 37 Can. S.C.E. 321.

The proceeding was by petition to set aside two resohi-

tions of the .•ouncil of the corporation providing for the open-

ing of a public road according to prorrs-rerbal miule on 1st

September 1857, and homologated on the 13th of October of

the same vear. but which had not been put into execution tip

to the time of the resolutions in 1904. The petitioners also
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iiskea lor an injunction forbiddiuR the execution ot the pro-
a s-verbal and resolutions. In tlie Superior Court Jlr Jus-
tice Dunlop dismissed tlie petition and demand for an injunc-
tion and dissolved tlie interim injunction which had been
Nsued, with costs. In the Cour -f Review the judgment at
llie trial was rever.sed and it w. declared that tlie procis-
virbal of 18o( had ceased to be i force and the corporation
niis enjoined aprainst the execution of the proci s-verbal anil
,,.solutions m (|u,.stion. liy the judKnieut appealed from the
( oiirt ot King s Hencli reversed the judgment of the Court
..I Ki'view and restored the judgment of the Superior Court

The Court referred to article r>60 C.C. and, considering
',

,

''',''. "'•''f' "' ToitssiqmnI V. Cnuiili/ „f Xlcolil, :i2 Can
.^.C.R. :i')3, was binding, quashed the appeal with costs."

rollf'^'"'^

?•—Proceedings to set aside assessment or valuation

lurisilktion was exercised in the. fullmring cases.-—

Stevenson v. Montreal, 27 Can. S.O.R. 187.
A by-law was pa.s.sed for the widening of a street and

til.' necessary expropriation therefor, including the assess-
ment of the properties benefited. ^

Certain proprietors dis-
>iitished with the assessment, petitioned the Superior Court
a set .'uside the assessment roll. The petition was .lismis.sed
hy the Superior Court and this judgment affirmed by tlie
(ourt of (Jueens Bench. Upon an application to allow
SHurity for an appeal to the Supreme Court referred by
tlie iegistrar to a judge of tlie court, it was hold that the
||iustion in this case was whether certain proprietors should
iiwir a greater or lesser burden of taxation not only as the
result ol expropriation which had already been made, but
also as the result ot ,..M>r,)priation to be made; that the appeal

J

n ,ld settle the liability of the property of tlie petitioners
to li as regards past and future assessments, and that.though no question of title to lands within the meaning of
ihos.. words used in the section arose, yet it fell within the

I .i'*,
,

' ",'"?"" '," '''"«'< "I"'"-'- rights in future might
liH hound •• and that the rights questioned, if not real rights

'rtirphition of the statute.

_^^^Followed StevcmoH v. Cily of Montreal, 27 Can. S.C.R.

243
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White y City of Montreal, 29 Oan. 8.O.E. 677.

By his petition to the Superior Court tlic oppellant

alleged that an assessment roll prepared iu connection w;ih

the widening of a street was irregular, illegal and void ihm

ought to he annulled and set aside. This petition was di-^

missed by the Superior Court and this .iiulgmcut afflnii.

by the Court of Review, hut the Suprone Oourt revers.M

these .ludgnients and quashed the assessment and declared it

to be null and void.

City of Montreal t. Belanger. 30 Oa-. S.C.E. 674.

A petition to set aside an as.sessment roll tor the cost '

widening a street dismissed by the Superior f^"'",*
";p

™.d by the Court of Queen's neneh and restored by ,!„.

Supreme Court of Canada.

JurMktinu tra.i ikiiicd in th, followimj cases:—

McKay v. Township of Hinchinbrooke, 24 Oan. S.C.E. 55.

This was an action brought by the appelant, a ratep,..x.;r

of the municipality of tlie township of "ndiinbrooke „ .

ine the Superior Court to have the valuation roll ol i h

mL dpalUv for the year 1890, which had been ho„,„.

-

gated and not appealed against, as provided in article 101,1

a C ) and which was in force for local and eonnty r"

nosis set aside and declared null and void, because tl..'

^.hiator: a'^polnted by the .I'i™t™.«°'-«-rC/me.nH;:
oaid a sum of $118 for their services, had been ille!.,ii >

appointed and that a roll of valuation previously ...a,

.

Xmd have been homologated by the municipal counnl

Superior Court maintained the appel ant's action, mu

dcelamrth: valuation roll null and void. The Co,,,

Queen's Bench, reversing the .ludgment of the hupe,

Court disiuissed the plaintiff's action and held that tlio

court had no iurisdiction to grant the appellant's pn,>v

the delay for Appealing having elapsed since the last rul

came inTo force for local and county py^r^o... On appeal

Tthe &"preme Court of Catiada, the Chief Justice said:

..I an. o. opinion f^^^Uhis
court .a. no Inrisdlctlo^^^ .o^en«^

tain thlB appeal. It la not wnnininep 135, -nhich

and Bxchequer Courte Act e^ 24 ^^). ^Jf,;„ ,„ ,„,, ,

Kivea Jurisdiction in the «=« « ^" P?^,,„t <,ase is a prc-

""'.r- w ,'^he nature of a public action, as in the ra.e of

wlba"e'r °'sSerbroo°ileT24 Can's-C-R. 52). decided yestertav
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by tilts court, but an artion taken In the interest of a privates, tii (t)).

ratepayer: and In tlie next place. It Is not a proceeding to annul
the by-law of the corporation. All that Is sought Is to set up 'J'lc^ci-

the validity of a valuation roll whic h the municipal council Apiieals.

itself has refused to homologate. 'I'axes. etc.

"Then again. It does not refer to future rights. The cases
romlng under that head in Hubsection (b) of section 29 (now
46) of the Supreme and Kxcliequer Courts Act. are cases which
relate to annual rents, or annuities, or periodical payments of
an analogous character. In such cases a judgment In an action
relating to arrears would be binding In future at tlons. There
is nothing of that kind here.

"I also agree with my learneti brothers that the appeal
tiionld be dismissed for the reasons given In the case of Moir v.

corporation of Huntingdon, 19 Can. S.C.R. 363. The question
ill the present action is now merely one of costs. The appeal
sljould be quashed with costs."

dnnip .';.— l>roi'ccclinc.'s tn recover or l(i prevent tlio cdIIcc-

'iiin ol" tfixes. pa.viihle under iniinicipiti hy-laws.

lit ihi foUoiring cnsrn Jitfi^dirlintt irafi r.rn'fi.-inj

:

—
Les Oommissairea d'Ecoles St. Oabriel t. Les Soenrs de U Con-

gregation-Montreal, 12 Can. S.C.R. 46.

This action «hs lirouffht t« recover the siiiii ol' .'(>808..')0

fur three years' sclinol taxes (1878, ]87(), 1880) imposed
bv the appellants upon certain immovaWe property owned
liy the respondents within tlie limits of the village of St.

(hibriel.

The respondents alleged hy their defence, that they were
an I'diicational instittition and that the lanils mentioned in
ii|ipellanta' declaration as heins their property were exempt
from the payment of 'Municipal and school taxes, inasmuch a.s

the said parcels of lii..d were held hy the respondents for the
ohji^ts for which they were estahlished.

By their answer the appellants denied that the property
taxed was held hy the respon<h its for educational object.s,

hut contended that the respondents earrv on the school for
tlic purposes of deriving an income tliercfrom. The resjion-

(Iciits admitted the trnth of the declaration and relied solely
iil'im the exemption pleaded by them.

The jtidgment of the Superior Court in favour of the
ili'lindants was affirmed by the Court of Queen's Bench, hut
on appeal to the Supreme Court of Canada the appeal was
allowed with costs. This .iudgment wa-s delivered the same
day as the Bank of Toronto v. Le Cure, rle.. 12 Can. S.C.R.
2.'i. It is not clear in what way the Court difrtinguished
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tlii'so two casi's. Tile amount involved liuri' wan iindwr i|i2.0it

anil it (lues not appear to I'all within any of tiie otlier elass.

(if caws mentioned in old se<-tion 'Jl> (now 46).

Wylie V. Montreal, 12 Can. S.C.R. 384.

Ill an iHtioii hroinrht liy the City of Montreal to recov, i

$408 for taxes, the defenee heint; that the defendants weiv

an educational institution within the meanini! of 41 V. i-. i.

s. :;() (Q), anil entitled to exemption. The judgment of llh'

Superior (.'oiirt snstainiiit; the eity's eonteiition was affir I

hy the Court of Queen's Heneli, hut was reversed hy ili..

Supreme Court.

Atty.-General of Canada v. City of Montreal, 13 Can. S.C.R. 31

The Uovernment of Canada v.ere lessees of land in I

Citv of .Montreal umler a lease whereby the lessees eov,

anted to pay taxes. In an aetiou hy the eity against t

landlord for three years' taxes amounting to $1,8:W. I

Attnrney-(ieneral of Caui.da intervened eontendin;; Unit

apainst the Crown the lands were exempt. This interveiiti

was dismissed In- the Superior Court and the .judj.'nir

affirmed hv the Court of Queen's Heneh, hut was revej's

on appeal 'to the Supreme Court. Tt is pointed mit in t

judgment of the majority of the Court that C.S.Ij.C. e.

s. 2. expressly exemjited from taxation property such as tl

in (|iiestion in the action.

Central Vermont v. St. Johns, 14 Can. S.C.E. 288.

The railwav coinpanv presented a peti'ion to the Sniieimv

Court for a writ of iujunetion restraining .he corpornti".!

from nroeeedint' to enforce a distress warrant to .ol t

*,-);->') •>(( elaimed to he due from the petitioners for taxes u|Hin

the appellant's railway hridge, etc., over the River Rie lelieii.

The petition was opposed hy a domurroi- and pleas to lii>

merits The Superior Court held that notwithstandimr th;ii

the river was a navisrahle one and its hcd and waters uii.l.r

the ciintrol of the Federal authority for the purpose ol
.
"in-

merce and navi-ation. nevertheless private eonstriiilMii^

erected in the hed of the river were liahle to taxation. I i"in

anneal the Supreme Court of Canada held that the prop.rty

w'iii. not lesallv liahle to taxation and allowed the appeo,

(This judgment wa.s affirmed by the I'nvy Council. 14

App. Gas.' 590.)
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Sebum y. Oorpontion of Farinh of St, Anue, 15 Can. S.O.K. 92.

By u pmcs-verbnl iliil.v h(inuilo(,'iiti'il, maile liy tlie iiiuni-

lipal corporalion of St. .\nuL' ilii Hdut dc I'lsle, a p(>rtii>n

lit' thu road fronting the land of appellant wiis ordered to Ijc

improved by raising and wideniiij.' it. ("pon appellant's re-

fusal to do the work the ecjuneil had it purfornied, jiaid t-^W
fi.r it. and sulweciuently sued a, iiellant for this siiiri. Ilihl,
[i.-r Kournier. Henry and (iwynne, JJ. (Strong and Taselier-
.:iu, J.I.. dissenting, and Ritchie. CI,, passing no opinion on
tiic point), that although the matter in eontroversy did not
amount to $L'.O0C>. yet as it related to a charge on the apjiel-
li.iit's land whcrehy lii.s rights in future might lie hound, the
i^iisi wa.s appealahle.

In TiiiLixifiiiuiil V. XiaiUi, :i2 Can, S,C',R, i!,'!,'!. it is said
that siiiee tile decision in Diihnis v, ftlr. Rnae, infra, this case
is no longer a governing authority.

•HI
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Les EcdesisLstiqnes de St, Sulpice de Montreal T, City of Montreal,
16 Can, S,0,R, 399,

In an action brought to recover i)i:ifi1.no, amount of a
ipivial a.sses.sment for a irain along the property of the
ilifendants. the amount of the taxes was not contested, the
ilifence being that the property was e.\empt from ta.xation
under 41 V. e, B, s, L'fi (Que,), The Court held that the
case wa,s apiiealable as coming within the words " such like
matters or things whore the rights in future might be
binmd." and that if the rate struck was founil to be insuffi-
liciit and another rate imposed, the parties would be bound
l.y the judgment in this case.

City of Montreal v. Cantin, 35 Can. S.C.E. 223.

In this ca,se the appellants caused the sheriff to seize cer-
tain lands belonging to respondent for the recovery of a
spicial assessment of $24,001). The respondents ' by an
ppi'sition, asked the annulment of the seizure on the ground

that the appellants' claim was prescribed. The opposition
va.'i maintained by the Superior Court and Court of King's
Bench, and finally by the Supreme Court,

lurisMclion iias driiird in the following cases

:

—
Bank of Toronto T. Le Core, etc, 12 Can, S,0,R, 25,

In this case the declaration alleged that the defendant was
proprietor of certam lands In the plaintlfTs' parish; that the
woperty was subject to a tax in favour of the plaintiffs for
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$165 82 charged thereon while In the poiaeislon of the il.-

teniianfa vendor, a Roman Catholic. By lt« lonclmlon i!ir

declaration asked that the property might be declared chartMl

with the iiaymet of the said tax and the defendants m,ii.

demncd to pay the «ame. and In default that the lands miLlii

be sold. The Superior Court gave Judgment In favour of Mie

plaintiff In the following language:

'IVdnrc leu dits imiiiciihio iiffcitci ct h.vpolliciiuc« nu pai i

dc la elite acimmc ilc <cnt siiisanti' ct cini| piiistrcs. etc., ct ,.,ti-

damnc la elite dcfciMl.Tcoc cimimc piopriOtairc, piv«.c«scnr ct d.i.ii.

trice dc» dit« immciiMcs a lea <lclai«».T en justice, p^uir i|U il« »..i, ,it

Tcndus par dccict au nlu.s offranl ct dcniicr cnchcrisscnr. en la nv.m

ii-rc ordinaire et aceniituiiiee. sur Ic curnli'iir ipii aera cree au il, l.n-.

scmcnt, p^.ui- aur le pris .le la dil.^ vellte etre le« <lit» acnnin,!.!,,

pa.vea de la ditc aomme dc ci'iit smsante ct cinq piastre-., etc.

This Judgment was affirmed by the Court of Queen's Penih

and on appeal to the Supreme Court It was held that the caw

did not fall within any of the provisions of 42 V. c. 20. a «

(now section 46 (/<)), and the appeal was quashed tor wan- nt

jurisdiction, the Court, per Tasctiereau, J., saying: "The v.K.e

to this land Is not disputed nor In controversy, nor do thu

words 'such like matters or things where the rights In 'nlur.i

might be bound' support the appeal. The right of the plain

tilts to tax this property Is not disputed here, nor Is Its liahilliy

to future taxation In contestation, and the fact that the laws

claimed arc payable by Instalment some of which may not

yet be due, cannot render the case appealable. The present

liability of the bank, or rather the Hen on this property, is ihe

only matter In controversy."

The defendant filed an admission ti-it the taies claimoil

were based upon a regular roll and that the amount claimed

by the action was due to the defendant as proprietor and

occupant of the lands mentioned in the declaration, it the

exemption claimed In this defence was not allowed by the court

Dnbois v. •Village of St. Rote. 21 Can. B,O.R. 65.

In an action for the recovery of a sum of $'202.14, money

paid tiv tlic rpsp.indents for inacailaiii work done on tlie i-.kiiI

frontiiii; upon appellant's land, the work lii'inR imposed unilcr

a hv-law of the respondent corporation, tlie appellants set ii|i

the'nullitv of the hvdaw. IliUh that the future rmhts wliieli

might he' hound did not relate to a fee of ofliee, duty, rent

revenue et. , or to any title to lands or tenements, iiiiiiiial

rents and other matters or things vvhc're the ri^'hts m tiimrc

might be hound referred to in this section.

fity of Montreal T. Land & Loan Co., 34 Can. S.O.E. 270.

In this ease the respondents, together «-»h "'''^ "
owners, were taxed under a special assessment, a°'l 'h; '"

f^

was directe<l to levj- upon respondents' lands amount ot tli.»
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jissrssmont of ."ji:M([.SS. Tln' value of the r.-siHUidt'tits' liiiiiis

seized exceeded $l»,Ono mid vjdiie nf tlie tinitlH nsscssed
I'xoerded $^10,000. Tli*' rcKpundetits filed an oppiisititm

ti> the seizure wliidi was Tiiaintaitied Iiy the Superior
Cuiirt and atTiruietl liy the Court of Kind's Itenrli. An appeal
to the Supreme Cnurt was (|uashed. Ilu- Court lioldiTij; that

tile amount in eontrowrsy was ^Itlf!; that ho whole amount
of the roll was not in eoutro 'ersy ; that the value of the laml
seized was not thi' amount in eontrovcrsy. nor did the eon-
iroversy relate to any title tti lands, and that neither the
collateral effeet of the judirment, nor any loss that n party
iiii^rht suffer by reason of the juduMiient, slioulil he taken into

consideration.

:i49

^. 40 (h).
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Town of Ontremont v. Joyce. 43 Can. S.O.R. 611.

The action was for thi' n-eovery of .^tLlMlt..").! claimed hy
tlie town corptjratiim as the aTimunt of jiii instalment of
•;ixes extendintr over a period of iwruty years fwliieh. in
^ross. exceeded $2.000'i. imposed on tln' lands of the defend-
ant as a special tax for the improvement of the liiirliways

• 'f the nuinieipidity. The action wns dismissed hy the

Siiperior ('ourt. at the trial, and the jippenl was jis.serted

frmn the jiidijnient of the Court of Kinu^'s Beneh aflirmiusr

thi-^ dci-isinn.

The f|ucstiims raised on the anruiiieut of the motion are

stiitcil in the .iudffuient of the Chief Justice;

"This is an aeti'm hrouuht to recover a sum of $1.1;{:l..'».3

lilli L'l'd to lie an instalment due on a larirer atuount for

miuiiiipal taxes, wliieh. it was said at the aruninieiit, is

wiltiiu the a|)pealahle limit. The defence is hjiseil on
L'Munds that involve the lialtility of the respnndi'ut for the
wlii<|(. assessment, and the .iud','ment anpeali-d fnmi is enn-

ilii^ive on the liahility in any aetion for the other instal-

niPiit-;. My tlie (onelusiou of the declaration the appelliints

h<v-- uitli nuieh care limited tlie matter in controversy in

liiis proceedin<f to the amount of the one instalment due
i^i.liin.r.^i. id thev could not. if ; I'ssful. iret .iudu'oii'ut

fitr iriore. The statute enacts: ' Xo appeal shall lie wherein
til-' tiiatter in controveisy does not amount to the sum or
v;!liic ii'i' two thousand dollars.' and we are. tlierefore. v.itli-

"iit .iiiHsdiction to entertain this appeal.

'"The motion to quash Tuust he pranfed with ensts.

" Sec hereon Douihn'nn Snlrnr/e an<} Wrfcliutj Coinpaiitf
V. Ilroini. 20 Can. S.C.I?. 20:l.'"'
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IS ii; I.-1 4(1 (c) -12.000 liiT0lT«d—CUM |«i«r«Ujr.

y.ii'lw

A| il".

Aniuuiil

divuIvlmI.

liB

V„lii, (ulnlilislidl by nljiilavil.

Dreachell t. Auer Incandeicent Light Mfg. Co., 28 Can. SCR
268.

On II million to (Hiimli an nppcnl wlicri' tlie rpspoml. ir.

fili'd nfliiliivits Htntinit 'liiit tin- iinioiint in controversy wiis I. ,-

thsn the ftinonnt lixcil In' the stiitute n« neeessnry to .!>

iurisilietion to tlie iirM 'liit,^ enurt, Hml the affidavits v-r.

iilso H<.il l\v the iiiipelhintsshewiiiK that the iimonnt in i

trovefsv wm siiffieient to pve .inrisdielion under the Ktnliitr

the mo'tion to i|iiii.'<h was dismissed, hnt the appellants \> «•.

orilereil to pav the eo.sts as the .iurisdietion of the roiirl in

henr the appeal did not appear until the filinu of the aiM'"|.

InJits' affidavits in answer to the inotion.

HcCorkill v. Knight. Cout. Dig. 56.

Tlie appellant. wa.s allowed to shew hy aifidavit that llif

imounl in dispute was over $2,000.

Muir V. Carter; Holmes v. Carter, 16 Can. S.O.R. 473, Cass. Dig

407.

AVIiere the matter in eontrovcrsy 13 hank shares, ili.ir

iietiial viihie at the time of \W institution of the aetioii iind

not their par value will determine the riirht of appeal ini.i.r

soelion 2n. Supreme and Exehef|ner ( oiirts .\et (now \u.

and the ai-tual value of .sueh shares

affidavit.

he shewn Itv

HamUton Brass Co. v. Barr Cash Co., 38 Can. S.O.R. 218.

\ltrr li'ave to appeal was refused, iiifnu V-
2>lo, tli.' aj

lants Inuneheil an appeal </< p1„»n and applied to the reir^

,. have their seeiiritv allowed, and filed affidavits shewiiiL-

he ,;,no,mt involve.! was more than *1 .000. The re..«t r,

ferred the appli.-ation to the n.monrahle Mr. .Tustiee (,i

ard, who held, on the material filed that there was ,„r,

tion. and made an order allowinsr the seeurity. Tlie .m

wiis aeeordinj.'ly held on the merits.

Hood V. Sangster, Nov. 12th, 1889; 16 Can. S.C.R. 723.

\n aetion was instituted hy the respondent acam-t

appellant for the partition and lieitation of a eliee^r

,nrv ete.. in order that the pro.^eeds mieht lie .In

aeeording to the rifhts of the parlies who had '

tr;ir

thill

iUT'.d "11
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I.iwini'^s iiH partnors. Tlie jiidfriKMit iiiippultd fnm ur,U-n;l
ilii' li.'ilaljiMi ,,l' till' iHi'tnr.v iiii.l iiH apiMirlcnaiiiHii. On a
riiotiiiii ti) <|iiH«h the appeal l.y the rcspimdeiit on iIlp Ki-oinid

'

tliat till' luattiT III lontnivinv was umler l'.OOH. the appel-
'

lunt m aiwwer to the roiirmnilent's ntlidnvit filed another i

iiffldavil shewinu that the total valne of the property was
*I,II0(), lint It heintr admitted that the respondent (plaintiff)
.lainied 'Mit one-hair iiitercHt in the property it waa I/, Id
that the niatt.r in eoiitroyersy, and elainied "hy the re-siion-
.l.nt, not anionn1iii« to thi' snm or yaliic or *2,o6o, the appeal
»lionld ho iinashed with eosts.

CopeUnd OhattOTion Oo. v. Bnsineu SyEtem, Dec. 7, 1907.

Tlii,>( was an action elaiminif no speeifie amount of
'himases and an in.jimetion. An order wa.s inadi' hv the
n'lristrar. Dee. IHIi, l!in7. afflrniinL' tin' jiirisilietion of the
("urt, it lieinu estalilisheil upon affidavit anil eonnsel for
n^oondent not ohjeetini;, that the amount inyolved exceeded
il.ndO.

In Wsnger v. Lament, 41 0»n. S.O.R. 603, the fmts were ns
nll.nn:

In llKI.'i 1,. and others iiurehased I'rom \V. his creameries
(111 the faith of a stateineiil inirportinir to lie made up from
the lioolis and shewinsf an oiit|iut for the years lllll4-."> eipial
til or irreater than that of Vm:i. ITavin!.' liiseovered that this
<t;itcirient was untrue they brought action tor reeission of
the contract to piircliiise and diiinaires for the loss in
ipiiatinj; durini; IDIU;. The .judsnnent at the trial dis-
iiii-isiii!,' the action was affirmed hy the Divisional Court.
Th- Court of Ajipeal reversed the latter .iudL'tncnt, held that
riii~-iiiii eonld not he ordered hut the only rcniedy was
liaiiiasres, and ordcreil a reference to assess the amount. On
j|i|»:i| to the Supreme Court of Camid.-i leave to appeal was
ivi'iiM'iI. hy two .judsjes on the i;rounil that the amiHint did
lilt i:piicar in the record and was the very i|ueslion in dis-
[nitr. while Giroiiard. .1.. di-sentinsr. was of njiinion that the
iiiii' iiii; involved had heen satisfactorilv estalilisheil liv affl-

lavit..

In La Compagnie d'Aqueduc de la Jenne-Lorette t. Verrett 42
Can. S.C.R. 166.

.Motion to quash an apepat from the judgment of the Court
f KiiiK'g Bench, ajipeal side. afTlrminp: the judgment of the

i-up.Tinr rourl, District ot Quebec, maintaining the plaintiff's
H'tinn with costs.

L.'.-.l

cliec

real.
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Ily tho Jililinipnt of tin auimrlnr Court (»mrmril by M^

ludmiK-nl »1M>««I'''1 'rora) II »•• dpilnrcil that llii- |>l«li.'^

hail th.. oxchmlvo riBhl, umliT n muni. Ipal by-lnw. of phii • r

wuliT-iillio" on rortaln «lr«'t» In tlif Vlllmo or m. Amur.. .

d.- 1.. .tpunr-I,or-llo (Ihi. mU-on-c«u«i.K for tic purpo-.. .'

unplvluB wat,T lo i>arl of Iho munlilimllly during twenty ,...

v<.«r« from tl..> "iih Aiirll. ISDJ. and that ih.. d^ffndant. i i

i.,frlntod thai vII,.k,. by plarlnu wat^r-plpo.. In .onnf.tu
,

with tliflr rival -m of walrr-work.. on llin»r ilr.'Ptu li. i
-^

Injury of 111.' PL. If., and II wa» ordfrpd that Itic wat.'r-|.l|. <

lo plai.'d bv Ih.' d..r..ndant» nhould bi- removpd ;
Mip di-rrn.l:in'>

won- i.njolnnl asnlnut opuratinK walrrworka witlilr. tli.- ar i

In (luomlon. condomni-d to pay lo Ibn plalntlft llio Bum ..

ir.il dainacoa. with .win. and the right wan rp«<'rvrd to ;'..

plalnllff 10 tak.. nu.h further aollon aa he mlltht he n.lv . l

for the retovery of .laniaKea »ubicnuent to the date of hl» a. im.,

At the hearing of the motion to nua.h the appeal l.. >.

Supreme Tourl of Canada for want of )url«dletlon. nltl'lavl's

were nieil. on behalf of llie appellanla. ahowinc that III.' in' ,1

value of Ihi'lr avalem of waterworka waK from |2il,ii"" 'c.

12.- iinil- that the artual value of their works In the in:.:-

of at Amhrolse de la Jeune Loretle, apart from the va f

the land was JKl.tino; that the portion ordered to he .le-i ..K

lahed wa« rnpnhle of returning them an annual revenn. nt

ir.DH or Jfiiin from one part of tho munlelpallty and that tin

remainder, wlil.h vouh" he deatroyed In oonaennenee of 'i^

Judgment, was of the value of from IS.nnn to lin.oni. and

I'apable of prortueing an annunl revenue of JRnn.

II was held, nirouaril and Idlngton, J.T.. diMentlng. that. Hi

It did no. appear from the record that the sum or Tllm- 1c-

mntideil hv the aetlon was of the amount limited hv t';,

anprepie Court Ait In re.peet to appeal, from the I rein, e

of 0„„h.' nor that any title to lands or future right, wpre

atfeetrd. an appeal would not lie to the Supreme Court of

Canada.

.lm-.i("/ v'i;,Uril in r'isrs nf Oppnsilionx—Jiilfn;,,!!;..

Ctnnih rrJaimx.

OitpiisHini\s ^Jiirixillrtiiin ilrmr<1.

OhampoiiT v. Lapierre, Cout. Dig. 1)6.

C.mtest.ition on opposition liy respondent to a s.'i/ii'v ,,•

innd'i 'ly nppell.inf on n .indKiiient for *(i40 The .i|'i"-i-

tion alleirod tliiit n'spondont was a creditor of dofeiid.int mr

$31 nnn and nslted th.nt seizure lie annulled on the cnmnil

tlint liv nirreenient of I'lli October. 18711. no ,>n.pcnv ..1

the di'fendiint should he sold without tlie respon.leiit ^ -n-

sent nelon.lnnt wns a Imildin..' society, nn.l respiimMr

alleced hv appellant to he a director hn.l heeome a piiriy !.

and' hound hv tlio ncreement. The opposition was in;iiT.

tained hv the Superior Court and hy tho n.a.i.irily "' t\^

r.nirt of Queen's nenf... mhl. that tlie niipeal .li.l n •
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.iimi' uitliin iiii.v iif tln' .'hmh iiiiiilioni'd in 42 V, !•, ;l;i, ». k.k. 4« (r;.

Iiriiviclintf I'liriiiipi'iilH I'rniii llir I'nivii ,( (^ih'Ih'i- (n..\v4(i).
I'll.' ilniiiind «iiK liir WiP; thr ..p|i(i<iiti<)ri huh imt l..r nny ''"''"^

l.iirlirnlHr siiiii unci diil imt ii>k tur the iniyiiicnt «( tlir il.-l.l \|,','^,,

..r i|i:il,iKHP. lull iitiiM'ki'il (inly till' »..i/iir.> fur *ii4o iiiul »iiuithtHivi>ivM.
;ii inliTl'iTi' with tlir rxiMiiiitiiin iil' ii .jiiiIkiim'MI inr tliiil mimii;
il"' "' Mt in iliK|iiiti' thiTc'lorr uiis thin +i;4ii, iiml the
iliK'Htlon cif .iuriHilii'liiin whk (fuviTnril liy thin iiriiiuint iinil

nut hy the Mill I' |ifii|icrty scizi'il. iillhiiiiuh muIi viiliif

. AciTiIrd till' Miini 111' •.M«l(i. Ili.nry, .1., dis»,iili.d. A|i|i™l
'iminhid fnr wiint of jiirisdii'tiun. Inil witimut i-iwi». the
iili.ii'i'tiiin liiivini; I ii rniwd hy thi' Ciiiirt.

Oondron t. McDoufall, 4th March, 1886.

Till' iip|ii'lliintN. liiMiiK cTcililiirs 111' till' lull' Isniir (Jmiv-
. rni'ur Oitilrn. SlnTilV uf tlii' l)i»triut nl' Thin' Kivirs. mii'd
^iiid iihtiiini'd a .judniiu'nt nn tlii' llitli .Miin'li, 1H74, Hv'iiiiiHt

Ills Mill' hi'lr, Isiiiii' l.iiw KviuiH Oddi'n. lor il'.'iliH.H.I. with
iriliTi'st,

Till' hitti'i- liiivint; dii'il, the ii|i|ii'llHnl!< ii'divn-i'd iimillifr

liidtriiii'nt, iin tin- INIh .liiniuiry, IHUl, d.-i-hirinj; Ihiil the
iMi-iiiiT i-iiiild 111 fiirri'il liy •xi-i'iitiiin attiiinst his ri'prc-

vMlativi', Chai'li's Kinnis Ojfdi'n, tn tlir I'xtent ul' i)i'.':)1,

Aith intiTi'st and costs.

Ity virtue (if tho hist ,iiidi.'rni'nt, tlic appcllani caiisi'd tii

1 1' riiiidc a sciziiri' (if an inntiiivralih- derived fnim the sue-
i.-.si(in (if Sheriir Oitden hy Isaac l,(iw Kvans Oifdcn. and
liMiii tlie succession of the latter liy Charles Kinnis ()i;den.

The respondents itested the seizure of thai lot of
liiMil. hy an opposition li fin ih ilixlriiin

.

They alleged in their opposition, 'hat Isaac l.ovv Kvans
iiL'ilcn had sold thcni the land seized, for the price of $2,(I(MI

inid cash, and they pra.veil that they iiiiKlit lie declared th.'

inie owners and pniprietors of the said lot of land, and that
ilic seizure of it niidhl he a:inullcd and set aside.

The appellants "untested this ii|ipositiiin, pleading
'V.Tiil pleas, inipunnin),' the idleded sale and title of the
nipondents to the land in ijuestion.

On appeal to the Supreme Court of Canada from the
.iiiaL'Micnt rendered liy the Court of (Queen's Hcneh for
Ijracr Canada, revcrsini; the .jiiili.'i"ent of the Superior
rciii-t on this contestation. Ilihl. that the oiiposition hnvint;
I'l'cM liled in a suit in which the amount in dispute was less
' 1 *L',0(IO, the appeal would not lie Mnrfnrlnii, v.

h'liiirr. l.-i Moo. I'.C.C. 181, referred to: also Chnmpoiu
\. I.'i/ii) n-i (.sa/icrr, p. 2.'i2).

31
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) Apiicnl c|uaslicd for wiint of .jurisdic'tion. liut witliuiit

costs, a inotion to quash lint liiivina hem mndc- iit tlio oarlu ^i

convi'niont moment.

Canadian Breweries Co. t. Gariepy, 38 Can. S.O.E. 236.

Tn this case the Chief .liistiee said: --Here the appellant,

a eivditor of one irerselioni I'or tlie sum of *(i(10. l)y a pi..-

eeeilinsr l;nown umh-r the (^lehee VmU- of Proeedure as

tinr. ();)/»..«7i-.H. asked that a .juds-'ment i-pmUTed fx pn

seven months liefore. and to wliieh the eurator to the est;

was a iinrtv. he set aside. Hv tlie judsrinent to vvhieh t

opiiosition was fyled tlie respondent was deehired to he .

titled to the jiossession a.s owner of eertain propert.v then

the hand:; of the curator to Ilerschiirn's estate, and

nnestion in issue on the Hrrrr nppnsttom was the nRhl •!

the present appellant to have the r.r pari, .iudirment rendriv^l

in favour of the respondent set aside. On that issue tliyi.

was no matter in controversy involvins dinvtiy a (|uest„ii;

of money and this court is witliout .iurisd-.i4'.,:i

Lachance v. La Societe de Frets, 26 Can. S.C.R. 200.

The respondents proved a claim of over *2.000 airiiuM

on insolvent estate hased upon a hypothec security. 1 1.-

appellant had proved a claim of *!)20, and oonteste(} res|,n,i.

dent's seeuritv, and claimed that the curator of the ins.,lv:„i

estate had •.ipropcrly collocated the whole amount in ns

hands to the respondents, whereas it should be distriliiil.:!

proportionately amcmsrst all the creditors of the estate wh.i..|

claims amounted to over $l(MmO. The ( ourt of Ap|.c:,

liaviiur affirmed the coUoeation of the curator an api..ii

therefrom to the Supreme Court was ((Uii-shed, the ( -mrt

holding that the pecuniary interest of the party appealing-

alone emdd he taken into consideratimi ami that appellanK

contestation of the respondents' collocation miftht resull ni

brinsiuf! ha.^k to the insolvent estat,. a sum ot over +-.!««

hut the .iurisdiction of the Supreme Court did mit depcii:!

upon the' possible consctiueiices of a possible .ludfrnient.

Kinghorn v. Larue, 22 Can. S.O.E. 347.

In this ca.sc the appellant K. had recovered .iudsn.rM:

a-aiiist 11 for $l.r-'.'). and und.T a writ ot' execution scia.!

e^Hain lands w^iich were sold for .$!).-,0. The ' ^f''"'^;';^
;

havinj; til d an opposition alhi ,/r
'"'fj;';:'

^"' *-*',

claimed to be collocated on this sum of $!)..( „„mor !

h" K. contested this opp.,sition and the Superior (
.i„,i



SIPHKMR COrRT ACT.

miiintainod liis .•(intostation. l,ut this .jiidKinent wiw reversed
ly the C,n,rt of (iu,.,.„'s liench. ()„ „p|.,.nl to tl„. Supreme
.ourt ,1 w„s held nil,.,- 54.55 V. e. L'5 |„ow W (2)] tlil.t the
atter stiitute liiid no appliention, mid thnt it was the in-
terest ot tiw party appealing that had to he tal;en into eon-.
Mderation to ih-lonnine whether the ease was appealahle or
not; the appellant's judgment was for $1,125 and he was
peennianly interested only to that amount, and tlie appeal
should he ipiashed.

Viil< s. 4(i (21. iiifm. amount in dispute.

hirh(Krli(i,i aljiniiiil

Great Easterin Ely. Co. v. Lambe, 21 Can. S.C.E. 431.
The [ilaintiff, respondent, recovered .judtrn.ent ajiainst

t le .Montreal & Sorel Rly. Co. for *(i75 and took in exerutTon
the radway property of the .sjiid eonipanv. Ti;..reup(m the
"pposants. appellanl.s. tile,! an opposition to the writ of exi.-
iition elaimmK to have the i)roperty sold suhieet to its
.hum tor *:)5,()nn. Th,. Sup,.rior Court ,lismi.ssed the o,,po-
.s)non whieh was affirmed hy the Court of Queen's Hen'di
Mie opposants tli,.n appealed to the Supreme Court Th(^
nspondents thereupon moved to .pia.sh on the ground that
tlie ammuit involved was le.ss than $2,000, viz $(i75 The
I "iirt, without expressly dishiissinff the motion to ipnish
'iriiered the njipeal to he heard on the merits.

Tiircotte t. Dansereau, 26 Can. S.C.E. 578.

.\n opposition filed under the provisions of artieles 4S4
""' ;•"*' " »!" '''>'!' "f Civil Pro lure of I„„v,.r Canada
inr the purpose of vacating a .iudgment entered hv default
IS ii ludieial jiroeeedm!.' " within the meanin); of seetion '"i
"1

' The Supremi' and Exelieipier Courhs Act " (now 40)
Mid where the appeal (Impends upon the amount in ,.ontro-
x'vsy, there is an appeal to the Supreme Court of Canada if
1 !; amount of prmeipal and interest due at the time of the
iluii; ot the oppiiMtion under the .iudsrinent sought to he
aiiiiulled is of the sum or value of .$2,000.

Robinson & Little t. Scott, 38 Can. S.C.E. 490.

Ill this I'a.se the Chief .lustiee said:
The aiipellant, a ereditor of tlie .iefendant lleCilli-

'I i> lor th<. sum of $900, hrought a suit on liehalf of himsi-lf

S. 46 (,•).
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an.l all otlu-r .•r.Mlitors apninsl th.' reapon.lents »'. haw it

,l,.,-lar,.(l that a transfer of a ,h»|iie tor th,- sum of 1,17-.-k

„,„.|,. t,.v MHiillivray to S,.ott, was pr,.t,.r,.nt,a\ ""'l ™'d « ;l

to r,>.'ov(.r for purposes of distnhution aim.n!.' all th." on 1.

rs he proc^eells l.f sueh ehe,|Ue. . . . What .s the nm I, r

n eontro'versv hetweeu the ,,arties upon wlueh he r.gl. t.

anneal .lepenls? . . . CiulouhtHlly the elu'cpi,. the pr..e,.e,ls

of wh e it is sought hy the aeti,>n to hringinto the estate |.„

,listrihution. In (his pro..ee.lin|r that is the on y issue h

the appellant sueeeeds here, the result wil he .n ^ t«, .

the imlRment of this court is eoneerne.l to »'* 'IS'

ransfer a.s frau.lulent ami voi.l. aiul eon.lemn the ,let™,l

JZ I pnv over the pro,-ee,ls of the elie,|iie lor .listrihut.-u,

a lonl' all 'the ere.litors in whose interest the suit is^ >ro, cM.

Tliere is no enntroversy as to the amount ot plaintiff s eh,„n,

he sue,! as one of a elass. In CmwUan Inu-cnc, C...

„,Sm, (H8 Can. S.C.R. 'm). to wlii.eh reterenee was n..!-

at thearfrument. there was no peeuniary amount lu eontr.-

versy
. '

'

King V. Dnpuis, 28 Can. S.C.R. 388.

In this ease the plai.itift', present rospoiulent

reeoverecl a .ju.lgment against T. for *UU.o,. amIs,

n e^^uti,™ a ,piantity of logs an,l Uimher va ue,

S,5nor"liereiip,m' the app,.lh,nts fil-1 «'',:'"":' ^n
,U dMi-ai,-,' elainiing ownership. //'''' "'"t «h

iu.lKment appealed from has disinisse,! the opposition.

1,n lunt in ,.,.ntrov,.rsy is th,. value of th,. S.'«o,ls sou,

,0 withdrawn from ' s<.i/.ur,. and not the aniouat ,leiiia

,,- the plaintitfs aetion or for «h-"-->^-''t'™ ^ j^:

f,i,-cntl, V. lh„mr<au.-li) Can. S.C.R. ..,8; i;,f ,«'.i

A-.-X 'i Can SCR. 2;i:i. folhiw,-,!. Vhnmpou.,

U>.">:1 ,liseusse,l and distinguished.

liiln-rridiotts—Jiirisilirlion (iljirmnh

Cote V. Richardson. 38 S.C.R. 41.
, ., ,

.\„ intorv,.ntion fil,.d iin,ler the provismns ot th,_ i

-

„r Civil Tro,.,.,lure of th,. TVovinee ot Qu,.he,. is a .iii.H'.

ns,'. ins- within the meaning of s. 20 of the Supiv..

ml Ex,.lie,pier Cmirts .\,.t. ami a final .pidgment th.n

I ppealaliie to tli,. Snpr,-me Court of Caua,la wh.'n

mat or in oontroversy up,m the intorventum amounts I., tl

h:.a

iva
1 ill

'III,!

. lllf

ii,i..a

sunl.

; V,
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.sum of value of *2,000 without refen-nco to tlie aniount«. ^6 (<•),

ilenianiled by tlie action in whicli sucli intervention lias been
Kled. Walivlt v. Holiiiison. (11 L.C. Jur. au:)) ; Miller v H'"'^"''
Occh^'ie (8 lluR. 18); rurcoltc v. Damcrcau (2« Can! ^H;",!"'
h.t.R. .)(8): ami King v. Uiipiiis (28 Can. S.C.R. :i88) i,n„ivivl
lollowed. The Allanliv and Xurtli-Wrst Haiimiii Co v
Turcotte (Q.R. 2 (j.B. 305); Allan v. Pratt (13 App. fas'
i80), and KuKjhorn v. Laruc (22 Can. S.C.R. 347) di.stin-
);uished.

Countr.ritaims—JurisiHiliuii tijlirnud:

Hunt V. Taplin, 24 Can. S.C.R. 36.

The plaintiff '.s claim was for i|il.47(», balance of account
due him as agent for the defendant's testator. Hy their
pleas the defendants, besides dentin},' the plaintilfs claim,
alleged that plaintiff was indebted to defendant's tcitator
Ml the sum of $3,41«, and that a deed ttiven bv ],laintiff
todefendant's testator was in truth only a scl'urity for
said indebtedness, .ind the taxes and insurance which "mad.'
up I be pbantiff's claim arose oul of the said lands and were
[i.iyabli. by the iilaintiff under the agreement bv which tbi'
ililendant's testator had taken the deed from' the plain-
tirt'. The Superior Court found for the ilcfcndant, which
uas reverseil by tlie Court of Queen's IJencli, fpon a
iMiition to ciuasli an appeal to the Supreme Court it was
liild that although the defenilant did not claim judgment
au'iiinst plaintiff for balance between plaintiff's claim
and the said sum of $3,41(i, being a sum over .$2,0<l(l
nevertheless the amount in eontnivcrsv was the whole of
tin' appellant's claim, and as long as 'the .iudgment of the
Ciiurt of Queen's Heneli stoo.1. the defendant could have no
art ion against the plaintiff for balance of his claim and
llic defendant's pecuniary interest in the appeal exceeded
.«2.iNK1. 'die motion was therefore dismissed.

MoUeur v. Moorehouse, Nov. 17, 1909; not reported.
The i.lainliff Moorehouse broUKht an action In the Pro-vm,c of Ontario against defendant Molleur. for balance due

till jiurchase ami sale of machinery amountinff to $t 1(10 By
an incidental demand or counterclaim In the same action theefcndant claimed for loss and damase. In respect of himproper condition of the machinery and otherwise, the suraover $2,000. The trial judge found for the »Ialnti« and
a.sni issed the counterclaim. An action on the said Judgment«as Instituted In the Province of Quebec, The defence now
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tet up by defendant wa» that he was not P"?°™''y f'^l

with the writ, and that he had not had a fair trial In On.ar.o

ai^d awln set up a counterclaim of over »2,000 and applied

folncfele stme'to over $..,1)00 on ground of facts which came

to the knowledKe of defendant subsequent to flllnB or tils plea

.Uhough they occurred previous to the Institution of the second

""Trf 211 C.P.Q. roads as follows: "Any defence m-hlrh

miEht hare been set up to the original action may be pleadc.l

To an action brought u'pon a Judgment rende'.d
•"J'y

«'l'7

I'rovlnce of Canada, provided that the defendant was l.ot per-

.onally serred wi,,,- the action within such other province. <.r

"'\r p7arn?f«''r/c^fon":.'as"a;in maintained f^^^^^l
claim dismissed. This Judgment was confirmed b> the Court

"'
oTanp"ea'l'''lo the Supreme Court, after argun.ent of th„

aup°tlon of urisdiction. the following Judgment was p.o-

Sounced by the Chief Justice: Without eipresslng :,nv

"Son as to whether the defence set up. 'demande re (on-

?entlonene' could be properly pleaded to this action, n v,™

of art 212 C.P. (on this point I have grave do'lbts), I W'lm-l

on the facts agree with the trial Judge, confirm the judgnicni

maintaining the plaintiff's action, and dismiss the appeal will,

costs.'

'

Atliuii for en ati'ouiit—,Jiiris<Jiclioii affifmrd:

L'Heureux v. Lamarche. 12 Can. S.O E. 460.

Tlio plaintifif's dedariition alleged that he had i.lKiii-

doncd to the defendants irnmovcahle and moveable |Mn-

pertv, the moveable property consistins of genial mn-

handise of the value .,f $-',2,-i0, and books ot ac-um,!

amounting to $627.91, an.l promissory notes amoiintiTij.' n

IThSO, and a hypothec of *1H2. ancl that the dele.uhinN

in default be condemned to pay $,),4i8.

In this ease, Tasehereau, J., it. .b^livering the judij... ui

of the Court, said:—

•In 1882 the plaintiff, now appellant, assigned his estate

to the defendants, present respondents, tor the beneht a !.

redHorsSy his present a,:tion he claims from the Icfen, ,

an account of their administration of his estate. T!s i,i.t

oh.- the defenda-nts first allege that they are not boun.l c,

altount to the plaintiff, wherefore they ask the dismissal of the

action. ,

•2nd They allege that they have already accounted to Uiin

before the institution of this action-and this as garn.s:,,,..

in a suit between one Gnllict and the plamtlff—so, there .if,

he? pay torthe dismissal of the action. 3rd. They
,

.;»

the general issue. 4th. They produce a statement wh.li

I M !^l
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ihey ask the Court to declare to bo a true and faithful aciount
i)t their administration, and that the action be conseimcntly
dismiseed.

To thiB extraordinary plea the plaintiff's filed a Reneral
answer. The defendants produced evidence to establish their
account.

•The Superior Court dismissed the plaintiff's action, on
the ground that the account produced was a true and faithful
one. The c.in»i,/,-™„(., refer to the garnishment pleaded, but
the iltupMtUf clearly shews that the Court was of opinion that
tlip account therein Klven by the present defendants was not
eutllclent alone to entitle them to ask for the dismissal of the
iiresent action.

"The Court of Review unanimously reversed that ludement
rin the ground that the Issue to be first determined In the case
IS as to the right of the plaintiff to ask for an account from
ilic defendants, and that i|| that point has been adjudicated
ulion, he, the plaintiff. Ij, i.ut bound to contest or admit the
account filed with the pies.

"The Couic of Queen's nench reversed the judgment of the
rourt of Review and restored the first judgment bv which the
j.laintlff'a action had been dismissed. The plaintiff now
aiipealK from that last judgment.

"I am of opinion that the judgment of the Court of Review
IS the right one, and that the plaintiff's action was wrongly
dismissed by the Superior Court."

Oillespie v. Stephens, U Can. S.C.R. 709.

In this cnse the plaintift' in his Joclaration clainicil that
fur yoaiTS defemiant had aeted as liis agent and rcieivcd
liii'S-'c sinus of mone.v arising I'nini sales of the plaintiff's
I'nipcrty, for which he had failed to account; that the
accounts he rendered wore inaciirate, and jiraved to have
tile jiretended accounts renderd li.v defendant' to plaintiff
declared null and void, and that defendant he :;rdci'ed to
n ruler an aeeount under oath, and that in default of an
account defendant be oondenined to pa.v .'(ilO.OOU ; that the
Iclcndiint had not accounted for the 'receipt of monies
iiniounting in all to over $2,000. .\fter argument the
iippcal was dismissed.

BeU V. Vipond, 31 Can. S.C.E. 175.

This was an action for an aeeount and in defau,, ii-iy-
iiiciit of $1,0110. Defendant admitted the plaintiff's rigiit
'' iin account and liled siime, shewing a halanee in his
fii.our of $242. The plaintiff contesteil this, claiming

c was an niuoiint exceeding $2,000 due him from the
ndant. I'pon the trial of this contestnlicm the plain-
rc.oviTed .iudgment for $2,11)0, which was reversed by
Court of Queen's Bench and action dismissed. The
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plaintiff applioil to have Lis socurity for an appeal to tli.

Suprenif Court alli.wid. The Court hel.l tlu. the an.ou.u

in controversy was clearly over *2,0(10, and the aeeuntj

was allowed accordingly.

Jllfixilirlwn <lciiifil:

Donoline t. Donohue, 33 Can. S.C.R. 134.

The declaration demanded iirst an aecouut and iii

default *:i.Onn. Secondly, that tlie executors be dismissnl

from office. The Superior Court ordered the removal of 11,.

executors, hut did not order the account, reserving to phiiii

tiff a riKht to make the same claim in another action I lii<

udsnu.nt was reversed hy the Court of K.ns's Bench,

There was no appeal hy plaintiff from the jmh,'ment .-.

the Superior Court refusing the account. Ilcld. tluu V,.

Supreme Court had no jurisdiction to l"'af «" «''!" I-

following yorl v. Chnrflih. M Can S.C.R. 327, s,i,n:,. v-

2;i8.

St. AiiMn V. Birtz dit Desmarteau, 41 Can. S.C.R. 470, the (In. i

'"'•The respondent moves to .plash for want of .iuris.li,-

tion. This is an action to reform an account (rn r< »,»;..

Z„ ,U rnmnt,'). in which the plaintiff alleges that his in-

terest in the sum with rcspc't to which the nevy a.^coiml .

elaimcl amounts to *1.0nO. Tiy the conclusions ol ih,.

d claration it is prayed that the defendant should he or.l.T,,

?; render an account and in default "';-'"">«-•.:
he he ccmdemned to pay the said sum of $1,000 The j iMa^

ment of the conrt below orders an account and. in d.^hiul

of compliance with the order, the defendant is eon,lcmn.,l

to nav the sum of i(il.OOO.
. , „

"On these facts I am of opinion that the amount i.i

controversv is the amount with respect to which the pl:nii-

tiff claims an interest to have the account eorreete,. v,.^

$1 000 which sum is not within the appealable limit
:

iiii.l

the motion to cpiash should be granted w,th costs.

Ciscs qnicrallij:

The Quebec, Montmorency, etc., Rly. v. Mathieu, 19 Can. S O.E

426.
,

In a railway expropriation ca.se the arbitrators m.i." »ii

award in favour of the land owner for a sum under f-.(
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' ir ? "^"J' *u
"',* "'"''' ""• «""••< .i"'lK"'™t w.,sH. 46 (,.,.

Court ut Qu.vn s Iknch. On appeal to the Supreme Court
'*'"''

MroDK an.l Tasehereau, .I.I., expressed ,ioulJ a to the l!;'"'"':-

under i(!J,UO() Imt the ai)peal was dismissed on the merits

Dominion Salvage Co, t. Brown, 20 Can. S.O.R 203
In an action to recover a 10 per eent. call on $l(!,ono „r

so,.|5 subseribed by defendant, 11,1,1. I,y the Supreme Court
(.w.ynne ami Patterson. .!.[., .lissentinp. that amount incontroversy was .$1,n00 and no appeal «ould lie.

Dawson v. Dumont. 20 Can. S.C.R. 709.
In this ease the plaintiff recovered .indsment in a suit

,,i Mafd,„iald V. Suiwn. J. I),u,:s,„i a,„l W. Mif) Dairmn
lor- over .+2.(1(10. Thereupon the defendant. W. .MeD Daw
son. instituted proceedings in that action as provi.'h.,! bv
t.ic (ode ot Pn,,.edure disavowing the s itor Dumont,
«lio had entered an appearance for bim, alleKinsr that he
never authorized lum to appear and never knew of the
f" ''''"P

" *!"' .i'"l*f'nent until his propertv was tak,.nm cMcution. The petition in disavowal was dismissed bv
he ^upenor Court and this .iuddn.ent was affirmed b"v

tlic (.ourt ot Queen s Bench. On appeal to the Siiprem'e
oiirt It was held that as the .judgment obtained aUinst

the appellant on the appearand, filed bv the defendant
«.ccded the anjount of ^i.lHW the judu-ment on the peti-
turn in disavowal was appealable.

Canadian My. Accident Co. v. McNcvin, 32 Can. S.O.R. 194
11,1,1. that a .iiKlgment below for !t;l.(10(l and interest

m,],, a certain date before action brougbt was a judKment
t"r iiiore than *l.000 within this section, and the casv was
apiic-ilable. A\hether the fact that the defendant had paid
a sum ot money info Court in satisfaction of plaintiff's
na.i.i and bled a plea to that effect operated to make the
«moiint in controversy les.s than .fsLOdO. the Court was in
^l"iilil. but having decided t(. dismiss the ajipcal expressed
II" ii|nnion. '

l'i'/< cases cited under 46 (r), supra.

LibrosEe v. Langlois, 41 Can. S.C.R. 43.

.\ii action having been brought against the maker and
in.lors,-r ot a note for $2,000, the makers sued the indorscr
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in wHrniiitv cliiiinintt tliut nu con9i<l.T«tion was divvn l..r

th.. notr aua nskiiiK that th,. indorser Kuarantco th.™ aKinnst

unv jiulmm^nt olitaine.l in the main ai^tion. 1
hf.\ iil>.,

mLil tluit an aL'r«.|iu-nt inulfr wl.ich the "inkers wer. i..

bfeoilie liable for *:UIO.., .,e deelare.l null Tlie two ,,......

were tried totfether and .iiidsiiiieiit t-'iven tor the pliiintitl in

the aetion .11; the not,, whih- the action m warranty ««

dismissed On 'iM'eal from the latler .ludKment it was li.l.l

lial the amount
1

' dispute was $-J.(l(>0, the value of the „„.,.

sued .mi that the e Ms of the aetion lu warranty eould .ml

l,e added and witlio,.' them the sum ol t..(IO was not ...

,.„ntroversv even if in, rest ami eosts in the main iet,,.,,

were added ; tlie appeal, therefolv. did not lie.

Town of Outremont v. Joyce, 43 Can. S.O.R, 611.

In an aetion instilute.l in '.he I'rovinee of Queher to

reeover the sum of *l,l;i:!,.".:i elaiiued as an ins a nietil ..I

an amount exeeedinj: *--',IMlO, imposed on the clelendaol s

|„„cls for speeial taxes, the Supreme Court ot ( ''™'l^;

l^';"

no iurisdieti.m to entertain thi- appeal although the jiah:

nient emiiplained of may he eonelusive in regard to llie

further instalments aeeruiug umler the same liy-hiw whuli

would exeeed the amoiiiil mentioned in the statute limitiuit

the jurisdietion of the Court. ['",'"""""•"''';;""' /"^

Wrcclliii, Co. V, llroin, (20 Can. S.C.R. 20,i) lollop,.!.

Vide also Great Eastern Railway Coaipany v. Lamfc. 21 Cn.

S.C.R. 431, supra, p. 255; Hunt ^-/.^P""' 5,^ Ml Ju, r,
,','

supra, p. 257; O'Dell v. Grefiory, 24 Cf"-
S-CR-'-ei. »"'

238: Lachance V. La Soriete de I'rets, 26 Can. b.C.l. .«'.

suiirii n 254: Tunotte v. Dansereau, 26 Can. b.L.lt. .•.».

sanra' p 25, King v. Dupuls. 28 Can. S^C.R. 3S8, supra p

2^"' Noel V. Chevrefils, 30 Can. S.C.R 327, aupra p i..»

Talbot V. Ouilmartin. 30 Can. S.C.R. 482, supra P- 239. 1- 1

\t- 1 11 run s-CR 17r» supra, p. 2;»y Uonolni'' \.

I,ouo.ir'''33'can S.c'n?34 'supra,V 26";,; Win.eler v. Mav),..

,,34 can. S.C.R. 274. supra, p. 238; Lapointe v. Men;- .1

I'i,.. Soeietv 35 Can. S.C.R. 5, addenda et rornsin.h

C .m^nt V La'Banque Nalionale, 33 Can. S.C.R. 343. s,e

addenda et eorrigenda.

Iiitmsl iir elixir rnnnol I'l nddi'd.

Bresnan v. Bisnaw, Oont Cas. 318.

.ludqmeiit of the /.'(.fyis'rnr:

The facta as diB,losed by the affidavits and niaterml til^J

sbeJ that the respondents brought an action against rte a P.

;

|.,,ifs .-inil rei-over judgment for the sum of $3,000. On appeal

lo llie DivTslonal Court ot Ontario, judgment was dlreded to



SIPHKME CdlHT .\(T.

^ B fronT hi ,
?,"

""":'""'' "" ">" 2'''>' January. 1!)04. andA
'"r'^y an appeal to (ho Supmne Cniirt of PannHn

=V ?"«-•--' -x'--anj^i.;"ri£~

^'=aS'-^:H?S,.£n¥&;^'vS
«l.ere thG Clilof Jiistire said: '

^'^ " ^"''
"It l8 seftM law that neither the probative forre of >.'..ilBment nor Its eollatetal elferts. nor anv ran?In/ent"o^, that;ni.rty may snffer by reason of a Judsment, a?e to bo taken!!iu, onslderat)on W,en our jurisdiction depends upon the

;:;r^rr'.;;;r::r',c^,ier:r -•"-'= ^--;;:d'?^

forr, refused with eosts. Motion refused with eosj^s.

Toronto Ely. Co. t. MiUigan, 42 Can. S.O.R. 238.
Til,, ac-tic, <ya.>i to r ver ilauiHces fop iier.so.inl injuries

"''-''''' '".l'"V'' lie,.,, snsia I tliroiiv'li (lie nefjlifreiiee of tlie
•mi'.iii.v in tlie oiieration of their tran.wav. At the trini

,";
i;"> •'""'"•'!-''<l the ,|uest s »„l,n,itf ;

to then, favour-
'ly lo the plaintiff and assessed daiiiasres at .+1 omi f„r

"iM^li amount .judirnient was, some time suhsecoientlv

L'tCi

40 (0).

I'ljer

re.ih.

iDiiiir

olved.

C,

from liich the appeal
nsel urpred that the .judgment on tl

Mas sou<;li;

'iitin,! lonj; lieiore the d
le verdict had Ik

eeision of the Court of Appeal {17
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Out Ll< :>:M). im<l wintcDilwl that the amount cif l.OW.n

»iw thf tni.> aimiuut in eontr<ivcr«y im the present app...

He aim. applied for a >itny of execution to unable the em,,

pan.v to apply for Hpeeial leave to appeal, in ea«e sueh hiu

was tliouirlit iieeeinur)-.

The Court ({ranted the motion anil c(iiaRhe<l tlic app. i

with .•08t«, hohliiitr that the amount in eontroventy was h

the judKirn'nt appenlnl fnmi, that at whieh ilaimiKeH li;.

l,|.eii'ns«esse.l hv the verdiet of the .jury, and as interest li.i

not heeii im'luiied in nor made port of mieh .ludifnieni

eouhl not he lidded in order to hrins the eontroversy iiivoh.

n-ithin the iimount limited l.y the Supreme fourt Aet i

respeet to iippe.ils rruni the I'rovinee of Ontario.

The applieiition for stay of eseeution was refused.

Appeal MUiished with eosts.

Be»acli«mln v. Armrtronj, 34 0»n. S.O.R. 286.

Where the Court of tiueen's Heneli attirmed the jh>I

ment of the Superior Court dismissins the action, hut

it hv ordering the defcmlant to pay a portion ot th, ......

//,;;; that althouKh more than if.MMlO was dcnmiidcil \.\

the action the defendant had no appeal to the SupiMii.

Court as the amount of t\t,- costs he was ovdereil to p.iy «;,s

li's.s than *2,0(K1, and in this case it was the amount in i

troversv and not the amount di^mandeil that iiovcrm-.l ili.

jurisdiction : the ca.se falling within the principle »l 11,.

decision in .l^fl" v. I'ralt. i:i App. Cas. 780.

Dufresne v. Ouevtemont, 26 Can. S.O.R. 216.

The iilaintitT ( respomlent ) sued defendant on ii i 'ran

to construct an engine for *:!.(KIO. ami rcovcred ,,ud..'..i,.i,.

for *>!.Viand interest, in all »2,.5.19.9r,. which .judc.ii.re

was iiffirnied hy the Court of Ifcvi'-"'. Th'; dele,,.,,,

appealed to th,' Supreme Court. I he plaintlll mov,,l tu

(luasli on tiie groun.l that no appeal lay to the Suprcni,. I ,. in

unless an appeal also would li.^ to the Jmlicinl ( n„,„,„ ,,

of the I'rivv Council, an' that an appeal only lay t,. Hi.'

Privv Council when the amount in controversy nnioiint.v

t„ &m and that c.KcludinK interest the ammiut un.ih,.:

was under fc'.OO. The Court held that allhouRh iiit.nM

would lie added to the plaintiff fur the purpose of my,,,!..

iurisdietion under the .iurisprudenee of the l•rl^y 1
.,ii.i 1,

neverthel^s. this would not apply to appeals lr,„„ tl

Provinci' of Quebec wherein it is expressly enacted ,„iH,'i.
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.lent ipoi Ih,. ,„„„urit IM ,li„,,„|,., „„,.|i amount »lin! he

.i..'.v „r,. ,i,m.n.„t. „„,i II 1 „„s , „||„^.|, ,,„„^,„„,'
•;i;i;;;;.K

Practice In th« Privy OouncU.

.1 Tidl riabou Oo]ml Uall Tliakoor v Toliik rh,inil,.r Ral
.
Moo. Ind. A„p. .-4S: Ko Khlno v. Snadden, .", Moo l'

('

,.n s ,'

frili-lic, ill .S'l, ;),•,„„ Ciiii-I^

Ontario Bank v. McAllister. Nov. 19, 1909.
This W11.S an ai-ti.,n aKiiirist clcVciidants l„f iflM rent iliic

iiii.l,.r loa*. i„ vyl,i,.h ,,n.s,.nt M|,pellants w,.,t ail,l«l a.s tbir.l
l»irti,s. While tins ac^tidi, was pemlintr ,, «,.,.,„„| ,|,.,|„„ „.„,
I'i-"ii(.'lit tor siibsiqiicnl ,.'al,.s „f ri'iit. TIf l.rial imliri' nave
.lii.li-'mcnt tor plaintilf apiinst (IcIVmlant and in' favour of
.IH.nilant aniiinst third parties. On ap|.eal l,v Ihe third
liiirties to pivisional Court, the trial .jndBinent «a.s set a.side
.mil defendant s elaiin ajiainst third jiarlv (lisnii».sed Kr,„n
'i'.se two .iiidnnienls the defenilanls appealed to the
I'niirl of .\ppeal where the two aetions were .onsolidaf.^d and
aa-iied as on,, appeal. The Court of .Appeal Kave judBinent
M lavoiir of the two defendants and restored the iiu'lfrinent of
•lie trial ,illdj;e. From this .jud(rinent an appeal was""taken to
iliH Supreme Court.

.\ niolioii to (|uash for want of .jurisdielion having heon
nra.le. the Court sai,| tlii. motion was well founded hut allowed
:i|i|ieiil to stand until appellant had an opportnnitv to olilnin
•live 111 court below. I,eavi. wa.s sulisequentlv obtained and

'itsi- heard on the merits.

II, f,

,1

IS rnisiil irill mil III

'lion.

ciiiisiiln-Kj III, fii;,^/;,,i, ,,j- jiifi^.

Bajtiea v. Filiatranlt et vx., 31 Can. S.O.R. 129.
\ wife after a jiidieial separation a;, to pror rtv, beeamo

:i party, alnn^ with her husband, to an " Aet, de 'dation en
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imii'iiii'iit il vi'iit.' iiviv fii.-iilli- lie riMiuriT " in I'livoiir "I' ii

tiliiintitr. Ill Hii iirii"" to r .vct l.:l-'l tin' r.'rrmli' d.l, i^

Hilt iittiii'kiil till' I'oiitnii'l iilli'ifiiitf that ii «iih iniiili' tii h ,'

pav Ill lit' a pi'iniiiial ili'lit "f tlu' hiislmiul ami ii"t a ili'lii •

till' I'lniiriiiiiiity. anil I'laiini'i! tlii' lii'ni'Ht nt' nrtii-li' i:llll "f n

Civil ('mil'. Till' SniH'riiir Cimrt ainl tlii' Cnnrl iil' <inii n

Ui'iiili I'liunil in I'avnnr nl' tin' ili'l'i'iiilant ami mi appi'Ml In ii

.

Siipnini' I'linrt .juilirmi'nt was (tiviii nn tin' rit« lliKllli^^ .

till' apiii'iil witliiMit ili'liTiiiiniiii.' tin' iiiiixliiiii "« to tlii' .im;,

ilii'linn 111' till' t'liiirl raixcil li.v tin n'spnnili'iil iipmi a ini.ii

n

to IjllllHll.

Uberie t. Equltabla Lift. 24 Can. S.O.R. 59.

Till' ili'i'lnration .'laiimil »IIMMI1I, Tin' Siipi'i-inr Cnni

Ciivi' imlijiiii'nt I'm- *'JH.-.. Tin' ili'l'i'inlant nppi'iili'il I" il

C.iiT'i 111'
(i n's Iti'in'h whii-li alliiwcil tin' appnal iiinl .li-

niissi'il till' ai'lion. Tin' pliii'ltitV iliil imt .-I'liss.appi'al I" :lh

Ciiiii't of (iiii'i'n'H lii'iii'li. Ill III. Unit iiinliT tlii' anii'inlni' ni

iif .'i4-.'i."> V. 1'. 'J.'!, till' Ciinrt liail .jni-imliitiini.

Carter y. Canadian Northern Rly. Co., Sept., 1911.

Till' iiIaiiitilT alli'ijcd in his statement o£ claim ilini il,

ilclVmlunts priipiiwil to t'limi a symlicati' t'nr tin' piirrli.i-^r ..

111,1100 aiTi-s 111' lanil in tin' I'l-nvini'i' of Saskiili'lu'wan. im.

I'l'ipii'sti'il him to suhsurilie for part of tin' suiil 10,000 ;„.|. -

on tho Hiin'i'iiU'nt ami iiiiiliTntamliiiK that tin' ili'l.n.liiiit

woiilil "osi'll thi' lanil.s at an ailvam f *:;.,'>0 pnr ai'i'i' inr II"

niiiiili.'r. of aiTt's rai-li mi'mlii-r ol' tlu' svmlii'ati' shoiil.i miN

si'rilw for: that in ai'i'onlani'i' with tliia attri'i'ment tin' |iimji

tiff lu'i'aiin' a iiii'iiiln'i- of thi' propiwoil symlii'iiti' to 11 xh n

of *4H0. Ill' fiirthiT alli'i.'cil that the ili'l'i'mlants iiinl. '"1

anil iiKi'ii'il Unit if tin' synilinnti' wa.s not I'oinpli'ti'il innl lli

10 000 aiTi'S not siiliM-ril'i'il for, or if tin' lanils n- iiiri

iinsolil at an ailvam-i' of *'.'..-|0 pi'r aiTi', tin' il.'fi'inlaiiK unu

ri'tiini tin' plaintiff th,' saiil $4H0 ami tin' adri'i'ini'i.t «"h1'

Ihm'Oiiii' null ami voiil ami of ni> I'ffi'ct. 'Hi.' plaintiir all.L"'

that tin- svnilii'nti' was not i'omp)(>ti'(l, that thi' iiinlirliilaii!

was al.aniioni'il liv tlm ih'fi'mlants ami he In-i-anii' nntilliil i

tin' ropiiynii'iit of tin- *4S0, ami this was tin' amoiinl .I.imh"

in Ills stati'iiiont of I'laiin. .„ , , , ,

Thi" ilefi'iK'i' was thai tin' plaintiff hail afiri'i'il 1.. ..I"

ami iiiiri'haso a I'l'rtiiin nniiilii-r of aiTcs of laiul at I1I0..111 y
ai'i'i' piival.li' in inslalmi'nts, and that In' imnl tin' liM iii'i.'

mi'iit anioiintintr to *4H0; that thi' plaintiff I'.'liisi'il In ...lo



Nll'KHMK nil HT \<T.- ir...ir. rillHT \<T. ,^„

'''"• """il jii'lf' limrhl for 111., nliiiiitiir Ti... ii;,,' ,
•^Pl*"!".

"-;. in i™/j ,,;;;; "';:',;;,": "•• •"""," "'

'.'/'.'' "/ ,1 r.lr.uil or r, ,iii,i,i„/i„

Kontrttl Street Ry. 7. UbroKe. Feby. 18 1908

,h„nl'''"u"i-? 'l'-:'''™''"";-""'"ini'.i « il..,M„n,l r„i. *10,KK,

i.,' nn ,nl .1
""'."""I 'l"«r. In trilll witluiut fu.1l„.r

9r!i-="-"'-;;*££ s

.Iho Su,,ro,n,. Court, „„,! th,. r,.spon,l,.nt v., t"' ,„,.
At .r,,r„,„„..n. .1,.. ,ip,,o„l „„, ,|„„,,„.,1 (,,r «•,„„ ,f ,S '

ii'iii- I I'lr A,i,,n:i V. Oiinfiiii. infra, p. i;!U.
J""*"'

lih .id. tlio iinionnt .n<lin.,.tl.v inv.,lvP,| is ovr t ho limit
«s..i I..V .s. tli ,„• 4S ,j„ris,li,.|i„„ „.ill l„. ,!,.„

""

frice 7. Tanguay, 42 Can. S.O.R. 133.

In Iho Provin... of
(J,„.|,.„. tl„. privil,..,. „r Homing ti,nl„.r

>.nitmi,. nor does it ,.niif,.r „„ ..xclusiv,. riirlit of pmnortv
'".vsp..., wiiiHi « poss,.ss,„..v ,i,.tion woiiM I i,..'

„',,;," •,:*;

« .T,. th,. .miy oimtrovorsy rel.itos to th,. oxiTris,- of
' ' liiMl,.!.',-. th,. Supn.ni,. Court ,ir C,i,i,„h, |,„s „„ jnris-
'i"M 1.1 Lnti.rt.iin im appeal.
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Tho .Tppoill was (|uasln'il witluiut ensts lis the olp.ji'.rtioii i,,

till' juriKclii-tioii wiis not tiikcn by tlio responileiits in tin- iium

ncr |iriivi(li'(1 l>.v tlic Kiiles of I'ractici-.

If (in injiinctidn is iiskcil Imt thf iiclion is sulistiintinlly

til set nsiili' ii i-imti'Mi-t invdlvin;; the iinidunt ivciniivd tii l-h.;

.inrisilictiiin tlii' Coni-t will licar tlio appi-iil,

Shawinigan Hydro-Electric Co. v Shawinlgan Water & Poser

Co., 43 Can. S.C.E. 660.

Till' iictiim Wiis liniUL'ht li.v the rcspimdi'iits and mli.i'

rati'pii.i'i'Ms of tile Town "( Sliawinijran, apiinst tlie tinvii jn.l

till' liyilni-rlic'tric- i-(iiii]>iiny. to set aside n by-law ol' tlie I", ii

ccirponitinn aiitliori/iii!.' tlie pnndiasc' ol' c-iM-tain lands vinh

1111 c'leetric- i«nv,T-lioiisc' and [ilant I'niiii tlie li.vdro-ei.rHi:

i-Miipany for i)i4(l,T.")il. and for an in.innction proliiliitiliu' ;!i.

(•aiTvins; into etfi-c-t ol' the contraet of sale. The final ^<:•\-.

nieiit in tlie Superior Court dissolved the in.jiinetion and .!i,

missed the aetion. but on appeal by the plaintilfs the r ..in

of Kiiiff's Reneh maintained the aetion and made the iiiiiin.

tion permanent. On a motion to rpiasli an a|ipeal by Hir

hvilro-eleetrie eompany to tlie Sujireme Conrt of Canadii. il

w'as held (per Kitzpatriek. CI., and Gironard. .).). that Ihi'

Supreme Court was eompetent to entertain an appeal iiinIfi-

the provisions of s. :ilK( ) of tlie Supreme Conrt .\et. Ih

lirll TiUphniii Co. V. Cilil of Qililxr CiO Call. S.C.i;. I'M

disapprr.ved.

I'er Idinjiton, Dull' and .Vmiliii. .M., (DavK's. J., eoiitrn .

tbat, as the ajipeal was from the final .iiidirinent of the liiL-li-;

eollrt of linal resort in the I'rovinee of Qnelu'e in an lutieii

instituted in a eoiirt of superior .pirisdietion for the piir|i.isi'

of pivventinj; the eoiisiimmation of a eontraet for a eeii

siiluration exei^edintr ^L'.OIIO. the Supreme Court of Caii.uia

was eomiietent to entertain the appeal under ss. 'M'< and 4(1 ef

the Supreme Co iit Aet. Villi Onta'-io eases, iiifrii. p, l."ie

1(5 (2).

I'ntil ISIIl when this siib-seetion was added ( ."i4-.'i.'i \ .
.

L'-i.

s. :n tile- Supreme Conrt Aet did not speeify any niellin,! nf

ileterminiiii.' tlie amount in eontroversy wlieu the simi r.iniil

due by the .iuddiiient ditl'ereil from the amount claimed in t!ir

deelaratiim.

The question came up for tiie first time for di'tenniiiaiim

ill the easi' of Joiiri v. Iliiil. ill I'm. p. L'TI, where the Ciiiri

liebl
• that in determininsr tlie sum or value in dis|iulr in
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(MM., or appeal by tlio ,l(.tVn,I,mf. Il,n p,.„p..r ™,u-se «„.s <.
l.iok at the amount f„r whiH, the .Ip.Iaratinri .on.-lu,!,.- .,„i
.-..t at th,. amount of the .ju,ls;,u,.nt." This was the uri-
I.rurt(.ncei,i the ( durt on the point until 18S,S when the !.i,i:
.ml Committ.* nf the I'rivv C.uneil hel,|, in All,,,, v. r,'.„'i

'T- /",^""'-,"" ''"'"'"' ''''"'" ""' *'""• "f Queen's Heneh'
::r|.eMl sale Quohee), that it v.s the an„u,nt in ennln.versvm the ap|„a| as ,l,selose,l hy the juclKiripnt aftainst llie i.ro-
l-sed nppellani ,n the e„urt hekm- which detennine.l Iho
,)
.nsdietion, Tlic decision in Alia,, v. i;;,lt was rdlowed l.v

Bonette v. LefebTre, 16 Can. S.O.R. 387.

Where the plaintin' has ae,|„i<.seed in the .jud;:,,,,,,,, „r „„,
.ourt of first instanee I.y not a,,p,.,din!r from the sanu' thern.asure ot value f„r dotermininjr his rif;ht of appeal is theamount awarded I.y the .said judsment.

Ontario & Quebec 7. Marcheterre, 17 Can. S.C.E. 141.
riehl folhmin- All,,,, V. /',„/(. fliaf „-hen a defendant in

s!) M.-tion lor daniapre.s or other monov demand seeks to ..o,„.aln the Supreme fourl lie must l„. ahle to shew from the j ud.--mnt that the amount in controversy is not less tliiin .-kMlOO
In "ther words, he must establish that a .iudfrment to"'tl.at
»..,.mnt a least has been rendered nL-ainst him. In this ease
:« the J,l. u-ment of th<. Superior (\,urt was ill favour of the
namti/r, b„, directed a referenee to ascertain the amount of
lam.ues whieh the plnintilf had sustained, th.. ease was not
.Tl'alahle to tile Supreme Cmirt of Canada.

Cossette v. Dunne, 18 Can. S.C.R. 222.
Tlie phiintiir recovered ju.ljrment ajrainst defendant for

--!"". On appeal by defen.lant the Court of (^neeli's Heneh
'.iic'cd this .ludffment to .^.-,1111. On appeal to the Supreme
i.nr amoticiu b>- defendant to quash for want of inris,lietio»«s dismissed. Tasehereau and Patterson. J.l.,

'

dissenting.

I- "'. the differenee between Ihe amounts awarded ivsiiec-
.vcl.v by he Court of Review and the Cmirt of Queen 's

I ™.l, but as to whether the plaintiff had the rit'lit to have

'.Mi'in li""'"'
"""''' ''•'' '"'" '" ""' ^"Pi-i-ioi- Court of .^2.000

I'c/. [)„„:.. ,,, v. n„„,'i,il. s,ipi;,, p. 2i;l.

L'tiil

111

giiel>....

.\|.r*.e

AiiP'tiiit

involve
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WilllamB V. Irvine, 22 Can. S.O.R. 108.

Follciwiiif! tlif pri'ci'iliMK it was In hi thai tlu' njiht vf

iipneiil Kivcti l.v r)4-5.') V. e. •->:> ilous imt nX,-m\ to ciu.s

standiii!! lor jmlsinu'iit in tli.- Supreme Court prior to lli.

jmssini..' of this Aet.

Cowen T, Evans, 22 Can. S.O.R. 328.

The pliiintitr I'liiinieil to have a liuiiaiu); eontniet i i

$1 900 reseiucled. ikinaBes $1,mill and material *•'+>. li-

Superior fourt dismissed elaiiii for daniaires Irom "In.h

plnintitr did not appeal. Init aequieseed and reserved 1o phiu.

liff his ridits to tlie Imildinsr inalerial. Siuee the mslitim. i,

of the aetion the liuiMinff in question had heen eoinpleted. -,"

that ihere was no HUestion heforo the Supreme Court ot annii,-

lin.' the eontraet. tll.^ only .piestion lioin? one ot eosls ;;li^l

.^ri4r> for hrieks for whi.-h the .iudiruient ot the ( ourl "1

Queen's Beneh reserved the appellant V nvourse. On th -

faets. a motion to .pmsll an appeal to the Supreme C o,,rt >-:,.

^""To'tiio same elTeet Mil' h' II v. Tn ,.lu.l„„ .
MilU v. /,„ ,. <

(22 Can. S.C.U. t!:!ll.

Montreal St. Rly. T. Carricre, Cout. Dig. 59.

Prior to tile passing of the .Net .'>4- & <! \. e. ;.'>._ tl"

Superior Court at Montreal diM.iiss.,1 an aelion lor s,,. i

daiuasris hv a imk'menf whieh was reversed on appeal.^iii>l

the entry of .iudltmeul for *i;00 in favour of tile phnn.i'

was ordered In- the ConrI <.r IJ n s Beneh. The deleo, huit

then appenled to the Supreme Court ol ( ana.la. On i„nlin„

to ,|uash f.U' want of jurisdi.liou : W'M. lollowiui.' ( -e, -,
v,

Frn,!^ Vil,h,V v. Trnili'>h«'. and V :1U v. T.imnqtf 2J (
ii.!,

SC.K. :i:il. that the Supn^nie Court of Canada had no jinis

dietioii to entertain the appeal.

LabcUe v. Barbeau, 16 Can. S.C.R. 390.

Tlie ai.pellanis petitione.l f<.r payment to tlieai ol >...'•"

,,,,i,, into eonrt liy an insuranee eompany "P"" *';'-"; "

,„,. r. The ivspon.hnt. the wulow. elaimed ..ne-hall. II'

„h,i,„ was maintained i-y tlie c.u^t of Q"'-" » ''";:^;;
:;|;|;;:

Sid,., affirmin,' ,iud|.m,.lit of the Superior ( our

t

'

,o the Supreme Court the appeal was .puis e-d "" < "
; '

that the money in ontroversy was only +1...00. I nh

V. /)B«io {sni>rn. p. -'II!!'.



xl'rHt;.MK lOlRT ACT.
27]

As sated aliovt., ;T,.vi„us to the decisi.m of tho I'rivv « 4ii (-)
( «un« ,„ Allau v. / ,««, .July, 1888, th,. Supr.MMo VuJt ,1 —
.aopt<.,l tl.o n.l,. of looking to th,. d.vlaration in ,l,.t

"„
in f"-':mn in Quebec eases wliether or not tlie amonnt in eontroversv a''''"""'

U..S under $2,00(.. the rule, there.ore, prhlr 'to'.h'u. "V878^, n,r,Z,.

M.tion (4f. (>)) was made part of the Supmne and ]W.
' h,'(|Ner Courts Aef.

'.,,,.,• ,„•/„, /„ Altai, V. fnilt. 1.1 Api,. Cas. rso.

Joyce V. Hart. 1 Can, S.O.E, 321.

11. s. IT. eliaits that no appeal sliall he
.ludtrorent rendered in th|. I'rovii f
uliiTein the sum or v.'ilne in dispute does

The .iStl, V. e.

;il!o\veil li-oiM any
(Quelle.- in any easi^

nnl amount to two thousand dollars. II. hroufrht an aetion
;|..MMist .1 prayin- that .1. he ordered to ,„dl down wall, and
ninove all n.Mv works eon.plained of. etc.. in the wall of II 's
Im.ise. and pay Uhi daMi.-i-.'s. with interest and eosts 11'Warned .ui,l!rM„.nt for .^inn dania-es a-ainst .1. who was
:i!s.. eondemne,l to remove the works ,-omplained. or pav the
vjiliic (it hiifoifctnu fr."

//<7./. St rone. -T.. dissenting', that in deteroiioiuir Ihe suit,
"1- value in dlsput<. in c'lses of a|)peal !)v
|.rnp,T ei>urse was to hiok at the amount
'li'ilarafien eon.'Iudes. and not at the amount •

Per Slroni!-. .].. disseulin...'. - The aimnuit
awarded for daninu'es and the value

ilefenilanl. the
for whii-h the

"f Ihe .judirment.

dispute was
of the nail of

.iuilu'uient appealed
•lii.h the demolition was ordered hv the
airiiinst.

Levi V. Reed, 6 Can. S.C.R. 482.

r,„ apriellant sued IJ.. the respondent, hefore the Superior

I 1000, fo- V,, ,al slander. The .i„d,nuent of the Superior
I

1 .1 awar,Ie,l to the appellant a sum of -liinim for speeial
;n'l vmdietive dama-es. I?, appealed to the Curt of Queen's
''•"'

I 'appeal sid,0. and I,., the present appellant. ,iid not

-ati^nded thai Ihe .judu'ment for +1.0nn sho,,),] l,e ..onfirmed
ni.(ourt ol (Queen's Henri, pai-tly e,meur,-ed in the iud.'^
""" ot th,. Superior Court, hut ,lilT,.r,.,l as to the a.noun't
"",-'/'• li'Tl nnt prov,>,l sp.vial ,lamavr,'s. an,l th.. an.onnt

=<v!„vk ,1 was re,lu,.,.,l to *.-,nn. and eosts of appeal w,.re yiv-n
"ii'i'i'iipon app,.al<.d t,) the

iiisl th,. pi-,.s,.nt appilhint. L. tl

ourt.
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n.hi. Tiisi'liiTciiii, .1.. iliHM'Utinjr. tliiil I,., llii' i)laintiir

altliolif'li vcspiiiuleiit in llii' I'lmrt Inliiw. aiul licit sci'kiiii,' in

tliil c'lMii-t liv wiiv ot I'l-nss iippi'iil nil in.-ivMMi "f (liiniiiL-

-

hevdlhl flip $1,011(1, wii'^ entitled In iip|idil; for. m cleteniiimiiL-

the niiH.iiiU of the iiiiitler ill eniitrnvei-sy lietueen tlie piirlir-.

tile ni-oiier eeiirse wm.s to Iniik lit the aiiiniint for wliiel; Hi.

(leellinitinll enllehliled. lllld no, at the anioiint ol' the .imll.'lrier,

Jotjc, V. //„.:. . will. S.C.K. :i2l, n'viewe.l ami appi-ov.'.l.

Ayotte V. Boucher, 9 Can. S C.E. 400.

//././. that althoiiirii the plaintilVs elaiiii anioiinte.l >

.|i'>(ll«l oiilv. lie, iiiclniliiii; ill it a il.'niainl for interest whi

w-.n's ines'-i'ilie.l anil for wliieh the plaintilT had no rijrht n

aetiiin on the faee „:• deelaratinn, neverthelew (here «a» .

olaiiii for over .+2,11(1(1. and therefore the ease was appealal.l.

to the Supreme Cnirt.

Weir V. Claude. 16 Can. SCR. 575.

A landowner whose propert.v abutted npoii a small stivir

brolisrht an aetion ehiiinin- *:i.ll()il damaires from the ,lel. iiH

ants and restvailiiie,' them from poUiltins the stream. II

trial .illdee eoi ninrd I^e defendants to pa,v *..ll(l dain,,!:i

and trriinted an injunetion. This .jiid^'iiieiit was reversed

the ('.mrt of (^liieen's Heneli. appeal side. Tile Supv
.

,

Court exereised .jiirisdii-tion and dismissed the appeal \
o

costs. . . ,

It is to he noted that this ease was areiied m .liininr

1880 and indL'i.ient pronooneed on :\lareli ISth. ISSfi. ;n..l

refePiiee is londe in the .iildL'me.it to the then n-eiit .

-'

of Vhni V rriill. whieh overniied ./'"(',• v. lliirl
.

1 ( .r

S r U. ^21. and the deeision sreiiis to he based upon ./ 'i

V Ihirl and i.nssiMv was prononneed previous to the v. -

of that deeision beillL' had. On the next da.v. liowver, .' ,

sions were prononneed in Mnii.th v. I'f'linr. Ifi C-M /•

'

387 end hih.ll, v. /;<Tr^,"». IH fan. S.C.K. :!!i(l. iii I- '

whii'h the decision in .1""" v. f'r,i// is ri^ferred to.

Ca.^r.t sincr 'il-r.r, r

Gazette Printin? Co. v. ShaUow. 41 Can. S.C.R. 339.

\etioii for iflO.nnn damairi's in aetion of libel. .\i in:ii

aetion was dismissed. On appeal .indsnient was reverse., .i".

aetion maintained for *2.-.o and eosts. The delend.uo^ iw.

apiic^al. Qiwsticm of .jurisdiction not raised.
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A|>|ioals.

M<tti't;imiis,

In tliis ctisi' (IclViuliints ohtniii lii'iicfit nf (li'i-birnliiin with^. '>'

rcspwl to iiiiimml ilivcilwcl iilllmnt'li llw llinciimt iii-tUiillv in —
cdutroveisy wiis cinly if'jrill.

" 'Juobcc

Standard Life v. Trudeau, 30 Can. S.C.R. 308.

Ill III. flint issiii's niisi'd iiM'ivl.v liy tlii' ]il.'ii.s ciimiiit liavi.'

till' c-tTei-t of inci-ciisin^r the iiiiioiint in r-ontroviM^y so ii.s to
L'ivi' the Siipn'mi' Court .iurisdii-tion. iiltlioufili Mic i|ues-
tions raiswl, if orisjiniilly (iiMninuli-d in tlie d I'lnriition or
inlrodni'i'd liy iiu ini-idi'utiil dciuiind would lin-.i' lii-cn snf-
tirieni] to wjirrant an appeal.

'7. Iliiiil V. T'tpnii. L'4 Can. S.C.K. .ii;. siiiii-u. \i. L'."i7.

Dufresne v. Fee. 36 Can. S.C.R. 8.

Till- ai-lion was fn.- ^'.'.Mdll, the pi'i.-i' of a c-ai-jio of hiiii-

licr AI'tiT action was instituted liy i-ouscnt the linnbcr
was sold by the plaintid' and the pn'u-eeds. .lil.,')24. i-i'edited

on the amount .<ned I'or. Tlw jilaintilf recovered .indtrnient
for the difTerenee. viz.. $77.').40. hut this was reversed hy
the Court of Kind's lieneli. A motion to (|uas!i an appeal
to thr Supreme Ccairt was refused, the Court hoUlinn that
till' amount demanded iroverned and there was .jurisilietion.

Montreal Wster & Power Co . v. Davie, 35 Can. S.C.E. 265.

Ilrhi. (hat where a conditi<mal ri-nuneiation reducing
thi' amount of the .iudgment to a sum less than ^L'.OOO hR.s

mit been accepted tiy tiic defendant, the amoiint in con-
troversy remains the same as it was ii|ion the original
deinand, and if such demand exceeds the amount limited
liy section 29 (now .section 46 (c) ), an ai)peal will lie.

Vulr notes to section 4(i, .iliprn, p. 171).

Vide also Talbot v. Guilniartin, supra, p. 239; Kinghorn v.

Lsrue, 22 S.C.R. 347, supra, |i. 2.".4; Lalierjie v. f^quitable Life,
24 S.C.R. .">9, supra, p. 2fili; Dutresae v. Ouevremont. 26 S5.C.R.

-Hi. supra, p, 264; Couture v. Bouchard, 21 S.C.R. 281. intra,

1), 413.

47. Nothing in the three sections last preceding shal' in any
way affect appeals in Exchequer cases, cases of rules for new
trial!", and cases of n...idainus, habeas corpus, and mnnicipal by-

laws, R.S., c. 135, a. 30.

The three sections iiDmediately preceding, which are not
te iippi.v to the ea.ses specially mentioned in s. 47, require,
'11

'1 that the appeal shall he from a final judgment (s. 44) ;
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(Quebec

Apjiealfl.

(/() tliiit tliori" sliiill lip no iippciil when there has lieen tui

exereise of .juiliehil diseretion (s. 4.'i) ; anil (e) that in

eases eoiiiiii)! from (iiieliee the appeal is suhject to ertinii

MMidamiu, prellininary rei|nireiiiellts lietore it is appealable,

ell-. Soetions 17 and SI of the original Supreme and 1'.^

ehei|iier Courts Aet. :iS V. e. 11. read as follows:

—

"17. Subjeet to the limlCittons nnd provisions lierclMll.r

made, an appeal shall He to the luprenie Court from all fliml

jpdKinpnts of the hlRhest lourt of Unal resort, whether su. (i

eourt be a court of appeal or of oripinal juristliction, now ur

hereafter established in any provlnre of Canada. In cases in

wMrti the Court of oripinal jurisdiction is a Superior Court;

Provided that no appeal shall be allowed from any JudEnicit

rendered in the Province of Quebec in any case wherein l!ic

sum or value of tiie matter in dispute does not amount to iwi

thousand dollars and the riKht to appeal in civil cases Kiv.<n

by this Ac* ihuil he understood to be given In such cases nnlv

as are men.'ioned in this section, exiept Kxcheqiier cases, ami

cases of mn'ulam'i.--. hahrct- rnr/vix or municipal by-laws, as here

inaffer provided.
"23. An apjieal shall lie to tlie Supreme Court in any r.isc

of proceedinps for or upon a writ of }tiih,n.^ oi-/"'.^'. not arl?'nK

out of a criminal charce. and In any case of proceedlnRS for or

upon a writ of mnti'l'imirs, and in any case in which a by-law of

a municipal corporation has been quashed by a rule of i niirt.

or the rule for quashing it has been refused after argumeni.
'

In 1870. li.v 42 V. e. 30. tlie provision ivitli ri'siieri ti

appeals from the Irovince of Queliee was amended so iis

t(i read siilistantiali.v as it now ajipears. in si'ction ti'.

The amendment of 'l87!l also introduced the provlsi mi

now oontoined in sections 44 and 4."i. .si/.ora. and in iiddiliHii

introduced tlie provision of this section.

Tu the ease of Dniijoii v. Mnrquis. 3 S.C.R. ^l)^. .irifinir

on the staliite as it was previous to tlie aiiiendeiiicnt oi I^T'i.

and wlien the question was governed liy the intiTpntnti ii

to he placed upon ss. 17 and Si (xiipra. ]>. !)1 ol' i;,.

oinffinal Supreme and Exeh.M|uer Courts .\et. it \v,m tli-

cussod wiicther or not under these sections an appeal «cuM

lie to the Supreme Court in the matters mentioned in s. IM.

where the .iud^'ment was not a final .iudfiment of the hiL-hcsi

court of last resort, and Stroniz. J., was of the opiiiinii it

was not necessary that the .iudfrment appealed from stioiil,!

have lieon a liniil .iudsrinent. The suhjeet was di^ciiwd

later in a numlier'of eases, hut the (piestion was liiitiH.v

settled liy the judL'ment in Lntujn-in v. fit Man-. 1< ('tin.

S.C.R. .'lOfl. where it was held that a .iuderment to he appeal

ahle in matters of tiiandamus. habeas corpus, anil miiiii-ipiil

liv-laws. must he final, and. s\ih.ieet to the exeeption prm i.lctl
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tiueb..,.. trom the Su|».rior Vonvt sittinR in Kevi,.« t i.ippcal ,„„st ,.„n,e Iron, tl,,- hiplu-st court of Inst resor't
""

It 1.S to ho notUTjl in this last .ns,. tliat m. «„erp except
'''

m th,. ,l,ss,..it,ng ju<lvn.„.nt of Mr. .lustioo I'atterson is thT..reference to the present seetion 47, tlien s. :tO (R s C e Uy
"nowT^Tl'-'

"'"'""""' '"'«"' "I"'" the fact that as s.
'28

s. .fO (noH s. 4,-) .said that ». L'8 shouhl not apnlv t„ ,.„ses
.;t n,an<lamu.s, 1h,Tefore it was clear n„ app4 \vo„l,l 1 em eases of man,la,nus when the .iu.lKnicnt wai interloe , orThe Court dealt w,th the question solely in the li,.ht ofV 24, wnch in s.s. (a) sai.l an appeal shouhl lie frm, anal .pidRniems eh- ul in s.s. ,„, .said an appeal "

.,he in eases of "man.lamus," etc. The o„|v point eonsidere.
i^v the Court was whether the wonl "final" in

°
''l(T)cnverned the other suh.sections of that section.

The E.xchciuer Court .\ct provides thai the appeal to thes,.pren,e Court shall he fro,,, final ,iud,m,ents, with the one.\.ept,on of .ludsnients on demurrers
'"cone

, . ,/'!'!;,"„;!'",'.''l "r""' "/' *•" •'^"'"'""- ''"'"f «-itl' '•«P'"'tt" i/i wuriv ,-,v IS discus.sed, .SH/ji-fl, p "4
In Admiralty en.ses an appeal' Ih.s fr,„„ the local iudsem .\dmiralty dii t to the Siit>reme Court
The hearinsr of this section upon cases of new trials and."m„c,pal l,y-h,ws ,s disc„s,se,|. .,„,„.„, pp. ,:,r, mid 7

ivspi.ctively.

48. No appeal shaU lie to the Supreme Court from any judj
ment of the Court of Appeal for Ontario, unless,-

(a
) the title to real estate or some interest therein is in

question:

(b.) the validity of a patent is affected;
(c ) the matter in controversy in the appeal exceeds the sum

or value of one thousand dollars exclusive of costs;
(d

) the matter in question relates to the taking' of an annual
or other rent, customary or other duty or fee, or a like demand of
J general or public nature affecting future righf;- or

ic) special leave of the Court of Appeal for Ontario or of the
Supreme Court of Canada to appeal to such last-mentioned Court
IS frar.ted.

2 Whenever the right to appeal is dependent upon the
amount in dispute such amount shall be understood to be that
demanded and not that recovered, if they are different 60-61 V

l>eals.

l}^'\
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4H (a)—Title to r«>l estate.

Till' liiUKmiP' »">-'<' '» "• "* limiting appvHl.s from the I'im.

viiicc of Ontario, elillVra from llmt in tln! I'rovinci' of giicl,. .

where thi- worils lire "tlic title to reul estiitc or some interval

tliereiii is in (|iie»tion." Whether tliis hinniiiige is tlic esii. i

e(iuivalent of tlie words in llie t^iiel see.tion, lias not h. ii

eitpressly ileelarc'd. lint Idinittou. .)., makes use of il,.

followinK language in (liimsl/ii Pari; v. Irvint), 41 S.C li.

p. 35:

"It Has hpld in this eoiirt .so lonR ago iis the eas

WiiKliini V. IliimpsoH. 19 S.C.K. MH. that the merely raisiriL-

of a (iiieslion of a right of servitudi' would not give it .iuin

diction. It is true that the words 'interest therein' did iint

appear in the same eonneetion, in relation to appeals frnm

Queliee definitely settled hy the said deeision as in this seelinn.

hut I ilo not think, as used in this seetion, they eoyei- or «.

n

intended to eover eases of servitude or easement."

He jiroeeeds to point out the amendment iiiado in (iu.'l ,

ahove referri'd to, where the words "sueh like matters m-

things" were altered to read "other matters or tliinifs." ;iiiil

eoneludes hy expressing the opinion that the Ontario seetiMii

involves the same eonstruetion as was given to the section in

Quebec when Wiiubirri v. JIampsoii. xupra, was decided,

Jermyn T. Tew, 28 Can. S.C.K. 497.

While an action to set aside a second mortgage on lan.l,

for $2,000 was pending, the lands were sold under a prinr

mortgage which only left $270 to apply on second morttrat.'.'.

A motion having been made to quash the appeal for want (.f

.iurisdiction it was urged for the appellant that the lilK

to real estate on some interest therein was in question. Iiut

the Court quashed the appeal holding that only the *JT(i

was in question and not any question of a title or inter.sl

in land.

Waters v. ManlgaiUt, 30 Can. S.O.E. 304.

The plaintiff's action was for an injimction to restrain

a municipal engineer from proceeding with the eleiimnK

out of a ditch made under the Ditches and Watereoiirses

Act, in such a manner as he claimed would cause in.jiiry

to his lands bv bringing down thereon surface water hy

artificial means in an illegal and improper manner, and

so as to interfere with the enjoyment of his legal rights in

the said lands. Held, that no appeal would lie to the

ill
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Siipn'Mii' Cimit undiT the Ac-t
s. 1, suh-s. («) (nuw 48 (0)).

iMii'stiiiii. liO.fil V. :!4,

0«ii«li,n Pacific Rly. T. City of Toronto, 30 0«n SCR Jj?

.;:f:;;..r'\;r;:;.;;;/j;r';::;,-'--,,--^

n;:t;:;^;;;r'-:n;^l;;;'i;--'-i;:,:^ -;;;'-,;;(
"" npp.>nl «„„l,l li,. t„ tlu. Supron,,. Counl

r,V/,. ,.„»„« ,if,.,l „„,l,.r U (h). s„,,ra~Ti,h t„ lands.

Canadian Mutual v. Leo, 34 Can. S.O R 224

,..,, nn., ,„ ..,.„v,.r-*4,i,..8n pi/i^i: !i;;!:f :,:"..;:;::?

'liim. ,.|„„„,.,1 „ l,„i,nn,.,. ,1„p of .t7!1.2(). Th,. '

ninin ifT's

.p^tppr'.rt-i^i^.^st^ '^-
tlo ^a,.rt hold.nB tlmt mor. tlinn 60 dav., h„ -in., , a ., i

-.^r,*"^ jud,n..„t .,..Iow, the Supremo Court had-n^j!;^;'

I'l'/'' O'Brini v. J//oi. ,„/,.„, p o<)i

48 (b)—Validity of a patent,

4H(c)- Matter in controversy exceeds |1,000.

Bain V. Anderson, 28 Can. S.CE 481

*. ir
)
ana *» [>), the latter .should he read as if it mpnnt

llip amount demanded in the apiieal in,! t , , ,
?'

.S 4'i (ill.

1)11(11 rlo

.Vj.pt

litli.

Ian,:,

Is.

to
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Olty of Ottawa v. Hnntar, 31 Can. 8.O.R. 7.

//(/(/ Ihiit t" liiinniinizo siili-KwtionH i iiml / "1 Hi-

»,.,-ti..Il (.!>« 4H (,) uml 4H C!)!. the Illtl.T H»\,->rrU.n,

„i,i»t I onstnif.! lis if til.' wnnls "In- tlu' ..pi"'"' .

"• •

insiTlrcl aftiT thi. wonl •di'mnndnl." Ah n result in U.

Vvm'ini'f iif Oiitiiri" it is the iiniount in controvorsy in lli.

niipeiil "l.i.'li (lovcnis the .jiirisdietion "f the Supreme Cniir!

,in,l not the amniint .leinanile.l l.v the dwlaralion nl i!„

pliiintilf. as in the I'rovinee of (,ueliee,

Bennett v. Havelock Electric Light ft Holcroft, ftc. Feby. 22. 191

2

Tlili was an action lironRlit liy llie plaintiff on Ijelialf ..f

hlnineir and llie sliarnholdera In the rtefendant rompany m

wliii-li It was aliened I hat the defendants other than the eom-

panv. had, by a fraudulei.l s.henie, obtained Inrorporatl.H, „t

tbo defendant eonipany, of which the defendants o her than

Matheson became directors, and as snrh II';'";''"'"' ''"'"'"' '"'

a frandulent agreement with defendant, Matheson, b> «liirli

the company wag to purchase certain property helonein/ o

Matheson for «r,.onn and to receiv from him »l,oni..„„!,

with which each should suhscrIM scd pay for forty share, „f

th" capital slock of the company u. the par value ol ». . i»t

share; and asked that the shares so Issued to the said d rcint,

should be cancelled, or In the alternative that they be .on

demned to pav »4,7lin. Ihf amount of their secret and l.s-

honest proflts. or the amount unpaid on the stock so subsMl,.!

tor bv them, or that the aereement and the conveyance b..t«,.,.„

the defenrtar- Matheson and the company be rescinded ami uv

der.'ndants ordered to pay the company $'.000

The trial Judfrment dismissed the action. The Dncsional

rourl varied this and ordered that th.. Plnlntlffs r,-„vcr

acainsl each of the four defendants other than Matheson ll,r

sum of $1.1100 and costs, and dismissed the action as :i!:;i:ns

tie defendant Matheson. This was r<^^"f^* }''' SZ „Z,J^
Anneal and the judgment at the trial restored. .he phciiiiitts

then launched the appeal to the Supreme Court and a nu.t,OT,

was made to quash for want cif Jurisdiction.

In the reasons asaiust the appeal the p aintlffs. n -'i,^

appellant, bcBan bv the words: "The respondents (paiiil-lT,

suhn t that the judgment appealed from Is right and .hoc 1.1

he ontirn.ed for the reasons therein mentioned and Mr tiu-

foll, w Ing an oug otlcer reasons." The sixth reason a.a..=t

the appeal said: "The liability of the directors In the .in,m-

s?an es in refund the secret proflts Is joint and ^evcr,. an

the" should he charged with interest thereon from the cPil ol

t, recel and the plaintiffs should have a salvage he" .i"

tte fund's -to be paid into court
<"\'"'l'^,.fj.''^'""'

""""°'

and client Ihronghout the whole of the action.

The motion to quash was allowed.

Tlie eonelilsicm to h

ease would apin^ar tci li

dnnvn frnin tli

that nltlicnis-'li a

.iudtriiieut in *li'*

stalc'inent "!' •'h\'m
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""•''. '''•'•"'I""l i.i.livi,l„„||,v f,,,. „ sun , ,s ,,, f^ ^ ^'•1'"'"

"n!:"l:,':;;r,:;r'i
"•"":" "•''"''

-'':ui::u;;'':i:j"':;;^'''^''''"''

-' li-u ;;;,,;;';;.':;; h'r
"'"""'";'^

:..f7:;-;;ir]:::,-::;;r;::-:''';;-/-^-

:!-::::"t;;;;:r;;ii'^,;';:-;r-,::;i;-i;^i

.'70

(•).

.im-id.

Bradley y. Saunders, Oout. Cu 380

::i:;v;:s';;'r^;;;;'!;;;::;'^^i,r,r[i
'""'.-,.,,;,:,.•:;;•

A u,„ ,|||,,,- |„« ,1,,,,!,, ,, „,„|„,.ity „r ,|„. 1„,,||„,,., ,„„| ^:,,,.,.-

Ilii' «iirv]viii£r i.xcviitor r,.fii«,.,l t„ ,.
•

'"'"'

'•iV"'--.'.
-'..inn,,. „„„ „„. :;':;.'',.„:: ,';:;;"'^;: z:

i.
1

tl,„t „. «„. ,, ,,„st,.,. „,„l,.r .1,,. will. MM,! •,...
,

>;'•;-!. !"> OnfMri,, „l)i,.„„.,l liis iu,|...M„.nl '

.Mnt,„„ t„ q,i„sli tlu. ,npp,.,il for ,v,n,t <o ii,ri„li,-ti„„ on

-It llip fnf,f \v,is not ol ici'w s,' aniioiilrlil,. to il,., -j,,
"" '•" '-">"- <-p-vi^!,n' or 'ti::'^::;;,:r:;:a

il
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Kxclic(|i»T Cniifls Act mill its iiiiiiiiilnii'iits. Tlii' Mp|ifll;ii

(ippiwi! til.' iri..tinn iiihl iill.riiiitivrly iwkril tliiit k|m ,,

liuvc tuv nil ii|ipiiil kIiciiiIiI Ipc cniiiti'il nil lu-i'imiit of tt

iinportiiiii I' tlu' i|ii>»ti"iiN iiivolvi'd

Till' iiiiiliiiii tci i|iiimh \Mi< iill»"i'il liy till' I'onrt riml iii

iipplii'jitioii fur B| iiil liMVr to iippi'iil wu» ri'l'iisoil.

Appriil iiuiinlli'il willi routs.

Villi llolcH to Si'c'lioli M\{t), .iii/inl. p. 2.'ill,

4)4 (d)—Vid< CUM clUd under 46 (b), inpra.

48 (•) L<»e to appeal.

Aurora T. Markham, 32 Can. B.O.R. 467.

//,/(/. piT Tiiscliori'iiii. .). -Wlhii spiviiil l.'iiv.' liHs 1".

:i»k..,l ol' till- Court ot Appeal for Onliirio iiml ri'l'iis.,! ,

Itriilili'il III.' .'iixi' i< < -Iii.l.'.l. It is .'l.'iiri.v .-on. '111. I. '.I
>

'

L'l'iint.'.l. I ilo not s.'.' why it is not eon.'liul.'.l it i'

?r n'riiRi'.l liv 111.' t''>iii-t iiilifsl instnni'i' il I'l li " ''

1..' .•ont.ii.l.'il thill Ih.' foiiH of A|i|v'iil for Ontiirio •"i

sul.s..,|ii.'ntlv i;nMil l.'iiv.'. Yot thni would !" tl '

N.'.|ii,'iii'.' if w.. sli.'iiM .l.'.'i.l.' lliiil " l'"i''.^' liiivinu' .'I."!'!

iisk l.'iiv.. Imiii on.' ..! II"' 1" <-ts womI.I. iiII.t ' ii

I'.'Ins.'.l, liiiv.. the ri'-'hl t.i iippl.v to Hu' "th.T I'ourt.

rinher » Fisher. 28 Can. SCR. 494.

All n.'tion in which Icsh thiin th.' sum or viilii.' "I
'

i

thimsiiiiil dolliirs is in .'.iiitrov.'i-sy iiml wh.'i'.'in th.'

involv.'s .pi.'slions iis to th .iistni.'lioii ol the ."i

in.lnrs..,l np.m ii h.'n.'volenl so.'i.'ty's ci-tilii'iite ol in

ami as to th.' iipi.li.'ation of the stiiliitc s.'cnnnjt tli.'

of lifi- insiiriini'.. t.i wiv.'s iin.l .'liilili-cii to sii.'h I'.'r

is n..t 11 Mi.itt.'i- of sii.'h piihli.' iinportnii > woiil.l

1,11 , nl.T hv th.' Court grnntlnR spci'ini li'avo to app.'in hii.m

the pn viMons ..f slllis.'cti..n (.> of th.' lii'st s.'.-lL.n ol Hi"

slatiit.' 110 & I'll V. .'. :i+ (now 48 f. U.

O. T. Rly. Co. V. Atchecon. Gout. Dig. 116.

I„ afKrininir a .in,l!.'ni.'nt for ^.-.O" .laimisr.'s the C.Hirt nf

Appi'al for Ontario (1 Ont. I>.R. UW) h.'l.l that «li;i.

car of a IV.reiKii railway cimpany forms I""-' »f "'';,""
;';

a Canadian railway .'oinpany it is iis.hI
•.^; ""„;'',"

panv within the meaiiin? of section 102 of the K.nl";'. Aa

M V. e. 2!) (Dl 3. .so us to make the cnmpaiiy li;ihi. in

l.'.'i-

i.liii

slir;l

I" :i

till.-;

in-l



TI'Ht.MK liiniT AIT

.liiMiuif.K I'ur llii' il.'iilh n|- ,1 linikriniiii .iiiivil l,v ih,' •ur " >

I~1IIK »<> lll|.'ll us lint In I..,IV,. III,. |,l-|.„.ril„-.l 1 1h,',v l„.|Hv,.|l
It iitKl ilii nvn-lh.iiil hncltf..." On ,p,.,.i„l „|,|,li,.',iti„ii I'.ir '(',","

i.iivr lu i>|i|.,.i,i rrniM tiii„ ,jii,i...,i„.ni it „.,.< ,,,.^,,1 ||„„ ii„. ;;.;;;

' '' ''"' ' " 'il'>''» '"'•' I'lV.IM nil AllM'l-i.illl IJMI' |.> Uhirll ll|i|..

Ill" A.I liMiitiii..- Ii.lulii „f ,.,„„ ji, III,, |),,|,|ini,„i ,.,,ii|,| ,„,!

'I'I'ly; lllil' III.- n|illll.V «11H liv siHlllli- iil.liL'i',1 In I |,|
..II.

I liiiiil III.' I'lir; tluii in liiiuliiiir Hi,. ,.„,. n miijuiiiv I'niilil

II I. lit liin^t, l„. »iilij,.,.| In miy nlli.i- tlmn III,. |„.|iii|'lv |,,.,..

.. iilii'il l,y ~liiiui,.. 1111,1 iliiii in ,|„y ,.|n,., ,|,.,.,.||„,,| „;i, ii'iMin.,!
'.MiMst II. •.-ill, .Ills ill III,. ,,,in|.iiny's iiss,„.i,iii,,n iin,| his

r !.n-s.iiliiliv,.s riiillil ,.|iiii,i nn miir,. Iliiiii *'J.'i(l I'nr «lii,li |i,.

-i> insiii-,-,1 Till' iiii|ili..iiili,iii Mils n.fiis,.,! „ii ih,. L'i-..iin,l

ili.ii ii siitiii-icnl /,n„„i f,i, i, nisr Ini- t'niniinur s| inl l,.|,v,.

I'l- .-111 .i|i|ii'iil li..|,| n,,i I n „i,i,|, I

OTB. V. Vallee, Cout. Dl([. 116.

Hn S|i,'..i;ll .'l|,|.li,.|lli.,n r..r l,.;iv,. In .-ll.l.i.nl fi , ,1 ji,,|„.

II.' ni (I Oiii. [,.|{. L'lU. iillinniii..' Ill,, triiil ..„iiri j,i.|..;„i,.i.i

aniiriliii!.' K'ss tlinn .^il.lliiil ,liiii,,,t.,..s, ii «i,s ,||.^„.,|' n.-.i n,,.
..iiris li..|,.\v liihl ,|.n.,| in lulli.rim.' In nil. s Ini, I ,|i,\vii y,.ii.i-s

If., ill IV.S|1,-,.| tn i-niMlilli; llnllsllits. uilll wlli.-ll 111,. hiliT
Kiiflisli <li.,-i»i.ins il,. n,.t ii,.,-nnl, Tli,. ii|ipli,.,.|ii,.n \v:,s iv-
fi|-...l l,y III.. Siiimiii,. (',,111-1 Willi, ,111 ,.Mlliiiu' ii|.nii i-.-s|i,iii.

.k'lil 's i-nlinst'l.

Toronto Ely. Co. v. Robinson. 29th October, 1901.

Th.. i',>s[i,iii,|,.ii| 1 „v,.n.,| II jii,li;i,i,.nt r,,|. sfiliiii ,|,i,mii,_',-s

11 ;.ii ,n,.|i,in li-i,.,l l„.r,,r,. Kiili-nnlii-iili;,.. ('..I,, ,111,1 a inn,
111! ;i|.|.,-ill In III,- Cnlli-t n|- Appi-lll 111,, nill.inrily iil' 111,. I'-nnrt

li.-l.l llllll Ihi-l-i. WHS nn (.viili'l In jllslily II lin,lil|._' nl'

ii,".'li..'i-ii,-,.. iin,l si.t iisiil,' th,. ,iii,l,,'ni,.nl in i-,'s|>nii,l,.nls

l.n.lll-. All lipillii-illinn Wils lll.-lll,' In 111,. ('nni-| nf A|i|i,.iil

il l.iiv,. tn ii|,|i(.mI 1 1 111,. Supn.in,. Cnui-t. Tli,' tw,> .juiliri.s

li.i ,liss,.nt,',l iipnii th,. iipp,.iil wore , if npininii In irnint
l.-.n.-. lull th,. liiii,in|.i|y n.flls.-,!. A t'll|-tll.-|. lippli.-lllinll fni-

l.iiv.. I,, iippi.iil niii.l,. t,, tlip Siipi-|.nii. r,mi-| ,,r Cimiiilii wiis
r.':'ii-.',l.

Royal Templars v. Hargrove, 31 Can. S.C.R. 385.

"'''• <iiii* SI iiii ii'iiv.. In iipp.-iii ii-.,iii 11 .ill, 1.41,1, -111 „r
til. I'..iil-t 111' Appi-iil I'm- Ontiii-i., v.ill imt 1„. i..iinti.,l \vh,.|-,.
' |ii.'.stinns iiivnlvcl an' nnt nl' pnlili.- iiiipnrtiin,',- iinil Ih,.
'll.l--'lll,-nt nl' til,. Cnm-I nl' App,ill iippi-iu-.s In l,|. will I'.ilinil,.,!.

(•-I.

i

I' \y\l

m
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Rice 7. The King, 32 Can. S.O.R. 480.

Tliis was a nuiticin for leave to appeal from the Court .if

Appeal for Dntario ailirinin); the eraiviotion of the apiieal-

hint for iimnler. Ilild. that the statute 6(l-fll V. e. :!4 (iu.a

section 48) only applies to civil eases and that cnininiil

casi'S are still k'overneJ liy tlie Criminal Code.

Attorney-General T. Scully, 33 Can. S.O.R. 16.

//,/(/. that speeial leave to appeal will not he (.'rant. 4

on the siround iiieri4y that there is error in the .judnnieiit

of the Court of Apiieal. There must he speeial reasons t,i

support sueh an application.

Tucker ». Young, 30 Can. S.O.K. 185.

Ildil. that this seetion merely iiives a ri^ht to UT:iiit

leave to'aiiiieal in the class of eases which previous to (iU-iil

V. e. :M. were appealahh'. Init wliieh liy that Aet are not

thereafter appealable (h ptiiiin.

Schulze T. The Queen. 6 Eich. C.R. 268.

Ticave to appeal to the Supreme Court in this case m;,s

refused hy Gwynne. J., who save the followin-,' oral jihIl'

ment :

—

•I think in all applications to the this Court tor leave to

appeal from the Hxchequer Court, when the amount involved

is under $."00. leave should not be granted unless the juJce

before wliom the motion is made Is of the opinion thai the

judgment of the court below Is so clearly erroneous that lliere

is reasonable ground for believiUR that a court of appeal shmiia

reverse the Judgment upon a point of law, or upon the grounii

that the evidence does not at all warrant the ronclnsmns o!

fact arrived at In the present case no such grounds appear,

and the motion for leave will, therefore, be refused with costs.

Miiiiiripnl Injlairs in the Province of Ontario.

There heina no provision in the statute with resp

appeals from the Province of Ontario similar to thiit

Province of Quehce. which excludes from the section

ins.' appeal easi's of nninic-ipal hy-laws." the result has

that till' court has hchl that in the Province of Ontario

is no appeal where till' proceedinc is a motion to fiuiisli

law. however laru'c may he the amount involved ,•

direct result of the hy-law lieinsr set aside.

The same rule has heen applieil where the hy-law liii

attacked in an action instituted hy writ, infra, p.
2'*:''

II 111.'

1 II

IlKr.'
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Aurora v. Markhim. 32 Can. S.O.R. 467. s. js ,,.i

Tliis «„s a iiioficn lor spi.ci„l \o,m to appeal from thi..,,„,r~
,i;ulKT..ent ol fl„. Court of App,.al. ,|nasl,ins a l,v-law of the w uloun ol Aurora. I„ rofusi,,!; l„,v.. the Chief .Tustieo who u' 'v " to
L'uve the .ludjTlTlout of the Court, said:— a]i|.ral.

'1 am of opinion tliat we ouu'ht not to snnetion an
appeal m a ea.se sueli as th,. jiresi^nt. First, for the reason
that leave has already heen refu.sed hv the provinieal court
Were we to d.> so we should lie sulistantiallv, hut in<lireetlv
reviewinir the diseretion of the Court of Apjieal in a nuitter
in whi;-li no apjieal is given, for it has lieei, held liv hioh
iinthority in Knsilanil that a deeision jrrnntini.' or refusins
kiv.. to aiipeal is not itself the iiroper suli.ieet of an appeal.
1 .irtas havini; the ele.'tion of niakinj; the applieation to
rillior eourt and. indeed, aeeordiufr to the words of the \et
u, hoth alternatively, hut it does not seeni reasonahle that
liavinjf eleeted to make application to one court Ihev should
111 ease of tailnre he at lilierty to resort to the other.' There-
!"n- upon this, treating; it as a iroiind for refnsinsr leave
and not as an olijeetion to llie .iurisdiction of this Court 1
tliiiik we ontrht to refuse this application.

Piirtlier. the (.'round on which the Court of Appeal
(liiashed the hy-law is so clear and plain that, takinif into eon-
siilcration the proliahilily or improbahilitv of error heine
fstahlished in the .iudfinient of the court' helow (a matter
always considered hy the I'rivy Council on an application
iiii- leave to apjieali. It apia'ars that the .iuilsrnient cannot he
iitlicrwise than ri^dit."

With respect to the riuht to appeal (l> plami. ritic Aurora
'. \[iirl,'liant. .•iiiprn^ ]i. 177.

Hamilton t. Hamilton Di9t0ery Co.. 38 Can. S.C.R. 239.

This was an action in which ]ilaintilfs asked for a
l.ilaration that certain municipal hy-laws were unaiithor-
izi'd. illecal and invalid, and an iiyiinetion restraininj.'
li.'icnilants fnnn levying or eolleetinir -ertain water rates.
A motion having heen made to fpiash the ajipeal for want
"f .iurisdiction. the Court said: "Xo relief is souRiii in the
aition hut the declaration and in.junetion ahove mentioned-
ami no return of rates already jiaid is sought. Therefore"
til.' nnly clause of the Act. fid & fil Vict, cli. .'U. regulating
llic right to appeal to this court from the Court of Appeal
!"r Ontario which eould he invoked as possihlv permitting
m :i|ipcal. is clause (il). which allows it

:

'

IJ
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Where the matter in rpiestion relates to the takinR of uu

annnnl or otlier rent, eust.miary and iilher iluty "r lee or a

like .leman.l of a general or puWie nature, art.rtinst futu..

"^''We are of opinion that tliese eases eannot lie hehl t.,

eome within the lansuape of that elause. ami that, with..,,-

leave, this eourt has no jurisdietion.

'We however, allow the appeals to stan.l to afford ..

appellants an opportunity, if so advised, to apply to tn.

Court of Appeal for leave to appeal.

Hamilton Street Railway Co, v. City of Hamilton, Nov. 27th, 1906

(not reported).

This aetion was hrou^ht to enforee an agreement (v.i.

firme,l In- In-law l.y wl,i.-h the defetidants affrewl to s.ll

working-men's tiekets, 8 for 2r, eents, to he use, betwe,,,

eertain limited hours. The plaint.fT ttj a.ld.fon to s,,
;

-

performanee of the agreement, also olnimed a mamla -..v

fn" netion to eompel the defendants to sell the t„.ket, ,..

n, s ion. The plaintiffs sueeeeded at the tr.al and tin.

was affirmed In- the Court of .\ppeal. When this ease „a<

on the^ list of- the Supreme Court for hearms, and wN> .,

iudpment was (riven in the next preeedins ease, the M<|" .'"^

applied for and obtained leave to appeal from the ( ouii -i

App al. When the ease was ealled. the Registrar was ,„.

rt?ucted to enter a minute to the effeet that an j-l- ;
W

Court of Appeal griintin!! leave to appeal had l.een i.,..l

Goold Bicycle Co, v. LaisUey, 35 Can. SCR, 184.

In this ease the eompany souL'lit speeial l;";';"' "'•';;'

on the ground that the judgment l.clow was for $1 000. ,„.!

Zeosts already amounted to $1,000 more, Imt the a,,,.l.

eation was refused.

Lake Erie & Detroit River Rly, Co, v. Marsh, 36 Can S.C

nelil leave to appeal might well be granted wli.

ease nvolves matters of publie interest or some ,m,

o, estion of law or the eonstrnetion ot Iimienal or O

Statutes or a eonfliet of provineial and noimniou aut

or o lest'ions of law applieable to the who e DominM.ii.

Ty "f a .'ase is of great pul.lie interest and

important .piestions of law, yet the judgment is

rir-ht. no leave should be graiil.-l.
.

This ease was affirmed and followe.; in WInil, I

(•„. V. ;v;my/(,4-.>Can. S.C.R. i;oi.

.B !9-.

..O'tilTll

.ininii'll

iliHi-ity.
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« (e).
Townsend v. Ooi (1907), A.O. 514. O.R. [1907] A.O. 26.

In this case Lord Collins said: —
"In tlie judgmont of this Board delivered liv LordApA«°».

Watson m La Cili de Montreal v. Lcs. Ecclcsiaslmiir, ,lu'^'' *"

^nmimrc ,le ^7. Siilpicr <lc Montreal (14 App. Cas (iliO
'''''°"''

at b62) there is the following passage: 'A ease mav be of a
substantial character, may involve matter of great public
interest, and may raise an important ((uestion of law, and
.vet the .ludgment from which leave to appeal is sought may
appear to be iilainiy right, or at least to be unattendeil
jvilh snftieicnt doubt to .iustify their Lordships in advising
ller JIajesty to grant leave to appeal.' "

Hamilton Brass Manufacturing Co. v. Ban Cash and Package Co
Cont. Cas. 382.

for Ontario'"''
^''"'°' '"^"^ '° "'"""'' '"""^ '"^ '^°'"^ °' APP"*'

...^".^f"™,""- ""^ ='PP<'"»n'« "-ere to manufacture and sclhrash and packaKB carriers, and. after charging up the cost ofonstructlon. to divide the net Woflts Tvlth the respondentwho were patentees of the articles. The profits were dividedup to AuKust. 189.-,. when appellants, claiming a breach of the

r.:;L''c';sve"a''u^r''se;^
"'"^"' "^ ^"'^'"'' '"' -nt,ie'd'i°

.er^rna?lon^^V?he;e?Lt';^™co'^„^ ^."a.ed"L"S'iet\Ve5: ^srfeof limitations, and breach by the respondents. On a refertn™

... the Master to take the accounts, he held that appel'an™were licensers and that the account should only go back to1901; that it should be taken to the time of the Issue of thennt, ana that the contract was terminated by notice after thel.idgment on which the reference was made
The Master's report was affirmed by Mr. Justice Street but

n", ^Tl °' '^'""'" """' ••"" '"e appellants were grantees
an,i not licensees, and that the statute of limitations could notbe invoked: that the Master should take the account to the».e of h s report, and that it was be.vond the scope of hisfunctions to decide that the contract was at an end, and even

t/.^T?"
'''''"''

"." •'"' '"'' ""' "'"' ^hew a termination.The motion was refused by the court on the ground that

.Kurl"?!,
'", ™"'™7t.?>' "P™ surh an appeal would not

n
he evercise of Judicial d'scretion In granting an order

fnr special leave. Motion refused with costs.

inH^'^mlnT^,'"''''!'""'".'!.''
"" "PP""' *"' '»'<"' ""'» 'hf aboveJUdement, ,(, ,,l,n,<t. the appellants ilalming that the necuniarv

amount in controversy actually exceeded one thousand dollars

^^Z JZ ,-,^^^""1 "'' ""' ^"P"-"""' Court of Caanda on

ir„,, 1
" N'jr'""/''' """• """ O" "•" December, 1906,

SCR 21

7

"llowed in part without costs. See 38 Can
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Beck Manufactuiing Co. v. VaUn, 40 Can. S.C.R. 623.

A,.i.«il l.v spfcial lenv.. of tlte Court of Appeal for Ontari..

(ICOnt Lli :!1) from a illusion of that Court affirminB th.

iu «m"nt ,;f th,. Divisional ('ourt whi.li sustatm.! tl.o retus.l

it a i ...to' in CltainlK.rs 1» issu.' a writ of man.la.nus

In IW! the C Beck. Mg. Co. ohtaine.l an order from tl,.|

iua,: ""tite'Di^'rict of Nipissin.
<^^-f ^^^'^^J^

"" )^
on loBS floated down n stream ealled Tost Creek.

1
In-

order was set aside l,v a Divisional Court on the proun,

?l>at it relatt'l to operations hefore it was made ami tl,j,t

le it^lRe d not the necessary cndene.. hefore h,m to malj.

a proper o^der and had not eons.dered certain nail...

rcShv the Act. A fresh order was then ohtamM

ixing the tolls, as the respondents^ the On.ano Lumher on,

nanv claimed, for future operations. The I. "«K '""

an- claimed to ho entitled under this to payment of to U

CloRS floated h..n-e it was made and hrought actum t.

^covefthc same, hv. . failed in all the courts, ^i^'^'-""

of the Court of .' ,. :al in that action is rcrorted in 12 n .

LR 163 and affims that of the Divisional Court, 10 On,,

"
in'ioOfi the C. Heck Company applied to the (list r.,:

iudle to akc evidence for the purpose of fix.nfr to Is wht.l,

St he eharsed for logs driven on Post Creek -n ino^ an,

n his refusal to hear the evidence or make the order thox

"npUed to the iud^e of the High Court for a writ of man-

km US to compel hiin to do so. The writ was re used «n

the refusal sustained hy the Divisional Court and Cm t ..

Appeal! The company then appeale<l to the Supretne ( .mr,

of Canada.

John Ooodison Thresher Co. v. Corporation of the Township of

McNab, 42 Can. S.C.E. 694.

Vppeal from a decision of the Court of Appeal lor

Ontario reversiuR the .judsment of a Divisional Court w u.l,

"
stani(-d the venlict at the trial in favour of the p ainti T.

Th action was hrouRht to recover compensaliun lu

in-iurv to an engine of the plaintiff company which w,n

throu'.'h a hridse in the defendant municipality o«i.i.--.
1

raided toWli^enee of the f
f™''""'^'"

The pHi

'

keep such a hridge in a proper state .)t repair. Tlic pl v

iffs succeeded at the trial, and in a Divisional ( ,mrl. li "t

X-r a ion was dismissed hy the Court of Appeal. «.u|.

m application to the plaintiffs, granted an order extc ,

,

(he time for appealing to the Supreme Court of <
......la.
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t . Supren,,. r„„rt of Cana.la ,s witho, rf"n ^H.^hnto ""

(^.urt of Appeal exten.lmsr the time «ill n„t enable it t„ ,l„

Leave was siih.sef,„ently Rranted hy the Court of Appeal

<r li Ss?:'"
'''"" ™ '"' '"'"•'"•' "" •'' "'"i'«. « Ca„:

Ellis T. Renfrew, Mar. 24, 1911.

JJ't ri"' r?
"""'"." ''"' ''""'"'^ «" "PP™' from the iu.lc-ment of the Court of Appeal, reported 2 O.W.X. 837 An

i"'",',?,."'"
""'/"""• ""'""•"^""".v ".a.le to a single ju,4e

t ...ash n oeal option bv-law on the ground that the

tinZ f
?,"* Ir". '™''""'"' '" a-ordanee with he

ZX' f^*""
^f"""- P"' '^-t. tl>at the town elerk m'mperly aeted as returning ortieer, that the seereev of he

Ml,in that the hv-law had received the assent of three-

id s. ill t''-,""''
»lt"natively. if he did so deeUre,d.d .so illegally, he,.ause of his failure to eo.rplv with

Hie a«- .n that behalf. An appeal fro.n this rSusa
inasl, was dismissed by the Divisional Court and s bse..entl.y by the Court of Appeal. The Snpre"^ c'rt
r..f,..ed the .,ot,o„, the reason assigned by the Chief .T„sZ

^r^h^J^;;^""" '° "^'™-« •- d-retion ve^t

Henderson v. West Nissouri, Not, 17th, 1911.

llie (ourt ot Appeal, reporte,! 2lt O.W.R. ,-,((. A .notion
.

,s made to a s.ngle ,,udge to ,|uash a luunieipal bv-lavv or

J

V ,g and maintaining a «,ntinua.ion sehool ha*.! on a':U^^ ut the eo.in'y setting aside and establisliing the town-
M> ^s a continuation sc^hool district. The mot on was
Mus..,l. Further appeals to the Divi.si,,ual Ton and

-nib-r.l vMthoiit calling on counsel contra.

V !

;)1
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s 4S (e). Eex. T. Ing Kon, Hot. 17th, 1907.

The ilolVmlant was eonvictcil by tlie police magistrati' "t

Toronto for sellinR liquor without a license, ami an or.l.r

was ina.le for the >lestri.ction of the liquor seized. o„

artinrafi tlw IKph Court eonhrme.l the conviction Init

varied the order so far ns part of the liiiiior sei/.ed was n.n-

eernetl. on the Rrounil that it was covered by the provsions

of fil V c ;!(! s :i. His iudftment was aftimied hy the I nuri

of App'eai (n.ported Weekly Notes). The private pv.«,.

cutor appTied to the Supreme Court tor leave to api.,»l

which was refused.

Lyman t. Canacla Foundry Co., Dec. 2nd, 1908.

Motion for leave to appeal where, in another ease arising.

out of the same accident, the defendants are appealing' 1.

this court (h piano, and now ask leave as in this case tin-

amount invohc.l is *oOO, The .judKincnt appealed Irm,,

Brants a new trial. The ease does not I all within Lal;r l:n.

V Unrs/i and the ma.iority of the court is of opinion tliat

the cin-umstances of this case do not afford groum's lor

extending the eases in which, hy the above .ludRnient. Iciu. i..

appe:;! should be granted.

Whyte T. Pringle, Feb. 25th, 1911.

The Court refused a motion for leave as the ease did iioi

fall withm grounds upon which leave will be grante.l hn,\

down in Lake Eru A Drtriol Hifir v. JIanh.

Re Shmtz. May 8th, 1911.

An iMiplication made on motion to .Mr. .lusticc T.nzd

under .ludicature Act, s. r,f*. s.s. f). and Rule Wn. t.ir a

manilatorv order coiiipellinK company to cause to l.c Hans-

ferred to'tlie appellant F, S. Good five shares ot lully pai.

up stwk of the company. A by-law of the company prov.d,,

that all transfers of stock must be approved by the li.i.ir.l oi

Directors. Following n Iiiipn-inl StarrI, ('<i.. in OJ.Ii. ._

the order was refused. This was affirmed by the 1)ivisimti;i

Court I.eave to appeal to the Court of Appeal was !;n.ijt..l

bv Moss C J O., in terms that the conipaily pay respond.iii >

costs as between solicitor and client in any event <.l tli^

the appeal.—costs of application to be costs to rcspo.„l™t

in anv event. If not accepted, application dismissed ^vltll

costs
'

Leave prantcd by the Supreme Court upon t. rnis

similar to those imposed by Chief .Fustiec below. 1 I'h s
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Lovell V. Lorrll, 13 O.L.R. 587: Milligaii v. ruroiito Hhi. <«.,». 4» (e),

18 O.L.R. 10!)
; Irving \: tirimshi) Park Co., 18 O.L.R. lU.

\i(li leave ti> ii|)|)eiil ti> tile Juilieiiil Coimnittee of the I'rivv
Ciiuneit infra, p. .•122.

When application must be made.

Application to tlie Supreme (.'ourt for leave must be
iirsde within fiO ilays from the siRning, entry or pronounee-
iiient of the judgment under section (ii).

Vidr Cuiiailiaii Mutual v. Lir, :i4 Can. S.C.R 224. supra,
l>.

277; (louitimn v. MrXah, .lupra, p. 28(i.

Connell v. Connell. 9th June, 190S.

On this appeal being called, a motion to quash was made
.111 behalf of the respondents on the ground that the ea.se
ilid not fall within any of the provisions of fiO-Bl V. c. 34
'iinw section 48). limiting appeals from the Court of .\ppeal
liii- Ontario to the Supreme Court of Canada. The Court
r.'scrved the question of .iurisdiction and the arRument was
[Birtially heard, liut before its ctinclusion the Court an-
niiunced that there was tirave doubt as to its jurisdiction,
and that as more than 00 day.s had elapsed since the; judtf-
iiicnt below, the Supreme Court had no power to l;rant
liiivc to appeal, but that the application for leave would
iv(|iiire to be made to the (^ourt of Appeal. The argument
lias thereupon directed to stand over until an opportunitv
«a.s jfiven to the appellants to obtain such leave. Leave
liaving subsequently been t;ranted, the ease was heard on
tlic merits.

Ontario
.Appeals.

liOave t(,

njippnl.

Biiusels 7. UcCrae, unreported (1904).

This was a motion made to the High Court of Justice,
Tiironto, to quash a by-law of the village of Brussels which
provided for the issue of debentures for the purpose of con-
structing a sewer in the villaj^e. The application was
ri'fiiscd by the Chancellor, but bis .iudgment was reversed
liy tlic Court of Appeal and the by-law (|uaslied. Upon an
iilipcal taken to the Supreme Court of Canada, the Court
uf its own motion raised the question of jiirisdietion. and
iiltcr argument held that no appeal lay to the Supreme
Ciiiil except by leave of the Court of Appeal for Ontario,
n- tlic Supreme Court of Canada, and no leave having been
olitaincd. the appeal should be quashed. The appellants to
the Supreme Court thereupon applied to the Court of
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). Appeal for lonvp to nppfal, whioli was grnnteil. anil the •,,,,

suhseqtientl.v wiis heard bv the Supreme Court on the merits.

Villi IliiiiiiUini V. linmilliiii Dinlillirii, siipi-a, p. 'J^;;

i„ and Ilniiiiltiin Sin it Uiiihriiji v. Haniillnn, .iii/im, \i. 284.

414 (2)—Amonnt in ditpnte.

The jurisprudence of the Supreme Court, as settled m
Ollaini V. Iliiiilir, .iiipra. p. 278, is tliat. readinu »uli> -

tions 48 (I) and 48 (2) together, it is the iimount in cnn

troversy in the appeal which goi rns and not the amount

elaimeii in the declaration. Tlie decision, therefor', in tlir

Province of Quebec, between Allan v. I'ratt (JuU- l^--
,

and .')4-r).') V. c. 2n. in the year 1891, during whicn pcru«l

it was held similarly that it was the amount in controv. r<y

in the appeal which governed in the Province of Qutlin

.

arc applicable to this section. These decisions are: ilnuilt,

V. Lifilivri. supra, p. 2til); Ontario cl- Qiiihri- v. Marrliih,,:.

xiipra. p. 2fifl: Cnsgctti- v. Diiniii . supra, p. 260; Dairsi.,, \.

Dumnut, supra, p. 261: Williams v. In-iiir, supra, p. Ill:

Cowans v. Krans, supra, p. 270; Mitihill v. Trrnlii,!,,,,.

supra, p. 411; Mills v. Limrigi.i, supra, p. 411; Moiilmil

.strict Wii. v. Carriirr. supra, p. 270; Labclle v. Barh,,in.

supra, p. 270.

49. No appeal shall lie to the Sjpreme Court from any final

judgment of the Territorial Court of the Yukon Territory, other

than upon an appeal from the Gold Commissioner, unless.-

(a) the matter in fluestion relates to the taking of an annual

or other rent, customary or other duty or fee, or a like demand

of a public or general nature aftectin^ future rights;

(b) the title to real estate or some interest therein is in

question;

(c) the validity of a patent is affected;

(d) it is a proceeding for or upon a mandamus, prohibition

or injunction; or

(e) the matter in controversy amounts to the sum or value

of two thousand dollars or upwards. 2 Edw. VII. c. 35, s 4.

49 (a).- Vide notes to 46 (b), supra, p. 211.

49 (b).—Vide notes to 48 (a), supra, p. 276.

4{) (c).—Vide notes to 46 (c), supra, p. 250.
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il.,\^f.i
an njunct on is the remedy, or one of the remediesclaimed. N„ similar provision is foun.l in the seetionag-ving an appeal in eases from Quehee or Ontari^ an Tn

iTd "u'iiro",:!'
'"

T,l'''
'" ^'"™ ""''" an in uie fon Tn

fh» e;,n I , ^ '" " "''" '•"'*^' ^""^ «"l»n o"" or more of

« and"4rrpe!'.Ivofy.^''™'"^'*'""
'"•''-""' '" ^ »-«o-

41» (e).—Vide notes to 46 (2), snpra, p. 268.

O'Brien v. Allen. 30 Can. S.O.E. 340.
In this ca.se lhi. exeeutive government of tlie Y„tnn

LTTiVl'""*"^
"'' "Pl'^'llant" the privilege of ons^ruetmg a toll tramwa.v. and fixed a tariff of ehaa'es for he.arrnige ot p„.s.,en„ers and freight. The ap e'an s emstructed the tramway at an expense of over^S Therespondents hein^ re(|uired to pav the eharKe ,' 111 1some freight amountini,' to .*] '>5 hroni-l J „n . .

repayment of the amount, and dL n^tt 'he ^ptMaltshad no authority to lew the same The tri» ;,!?i
.Mid^ent in favour of the res^nSdi-ntr A, ' apn HoXSupreme Court was allowed

"^
' "

This •-"i^on >VBS Kiven when the Yukon Teiritoi-v Aet,

P^L^^.,:\lf^Ti;i;^;^-- :-t7;i^!«' ):;•«
sui.rc.me Court of Rritish Columhia. suhjeet to The same.".ditions as are now eoutained in seetion 4!) and M- the Ze.\.ta like appeal was .-iven to the Supreme Coii^t of CanX

JUDGMENTS.

it iiTtJ.*,.'
""""

"f ""''^ '"'"dings in cases bronght before

L t.Ief/"
»»P«al/ce, not lie. or wheaem sue! proceelingire taken agamst good faith. E.S. c 135 s 59

""""'nKS

291
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be taken »,. wl...n tho «pp«.1 i» .all.-l
2,";; .'."""'"wh™

B..<fi«tnir Hill ™larKO tho motum until that ilate. «i»n

UTh1nu!n. I that th.- nu,ti»n to M»«"l' "'"J' I- l-""!. «.-">.'

ih 2 ppoal. tho r..,.o„.lont shoul.l ra,«. h,H «..J.-t.""

t, tho iuri»'li.ticin of th nrt in hm laoluni.

\Vh r. .0 ro»,...n.lont has hoon prompt .n hav ng t •

„ori"» tho RoKistrnr. if tho motion t(. qua>.h haa h.

annoho,! prmnptlv and by .^nsont of part.oH ban »too. ovo

mm tho Zo was oallo.1 on tho morits. has l"'™ ";•<•"'>
™;;;:

o tako into oonsi.loration in fixing tho oounsol loo. tho I it

that oounsol hn.l to bo propaml to argno tho oaso on tl...

morits.

Dsmion v. Mardoi", 3 Can. 8.O.R. 251.

In this oaso tho rospon.lont movod to i|uash the app.'..l

tor "ant of juri»<li>tion. On taxation tho respomlont « >

ino«^"l tho «onoral oosls of the appoal up '''• 1;^'"^'

of tho motion to quash and a foo on .u-Rumont ot *1IW.

Reid T Kam«ay, 1879. ,..,
In this oase tho appeal was quashed an.l the ,)h,ioot,o to

the Utrisdietion was taken b.v the respondent m Ins tao_^ ....

Z Respondent was allowed the eost- ot a motion to quash.

McOowan t. Mockler, 1879.

Tho appeal was quasbod for want ot jurisdietion iin.i

the B^noril eosts of the appeal to tho hearuiK were ilbuu I

Le Maire de Terretxinne t. Les Soears de Providence, 1886.

The motion to quash was grant .'d ..nd the appon. v.i>

qnashoil with costs, the ohjeotion to tiio juns.lut.on i.....u

taken bv the respondent in his letuin.

WheVo tho ob.iootion to tho .,unsd.,.-tion is t.u<,.n 1
.^i^^

bearing by the oourt. or is not taken P-"'!'"^' ^
» »•'"""'

rule no eosts will be given. >* n"''^;« <" «"''' '•

Major V. Three Hirers, Cout. D.g. 71 ;
Chan.poHs v. /..";'"'' •

"mit Dig. .^fi; Bank of Toronto v. Le Cure. Cass. DiR. 4.,-.

(Iliulirii, V. Ciimntiiin^. Cout. Di(r. :!88

In these eases the objeetion was taken by tho eouit.
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court.

the r,«,„,n,l..nt« th,. ,.„»t» of
'finn liH.I l„,,.n tiikcn h.v tho

01«lwln T. Oanunlngi, Oout. Dig 388

t^'ki'n l>,v the court it«olf
'"" "''•"''•"h.i''otion lin.H \m-n

(hndron v. McDoug^, Oout. Dig 66

Domville T. Cameron. Cout. Dig 122

.ii'-^'iiut'^::^,,!!;;;
:!;r',:^':,;irr'

'^-^

i-""
-^ »-

(•"'' tlH' r,.spo„,l,.„, not'appcnri^™' '""'' '""" '"«•'' -
lUrrington v. City of Montr,.], 26 C„. S.O.E 202

Sriffith V. Harwood, 30 Can. S.C.E. 315
Oil this onsc pomiiiir on for h,.<,i.;n„ .1

»i"t,m, MiKprcst,.,! that th,. imL .nt
°

, 'T"'''*
" "» '>»»

'' t" h,.,.- .s,„.h „ ,„ r h'h
"".""•-'i'-ti-'n in the

"'"tmn l„ quash. ' ""^" '"'"t"' to those „r „

Sclilomann v. Dowker, 30 Can. SCE 323

^.™.i"M::;r,hreo;;::;*';;.,r:i''''^'' !'».••'•'>-' -t «.. .h.

'"'I'li"^' that thcr,. ha,l „ n r '"''™' """'""«

".-^^..in....This':;;;ur7':;r:i:r:^t
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hav.. l.ith.Tt.. •oiwi.l.T.-l lu. B |.r..p.r on- f.ir « iimti.m i.

mail, t »o ..P- "f o,.ini..n that in futur. tin- pro.o..,lH,..

a.lv«nt»K,. or .;v„i.lin« ..mtK."
.

Th- «PP-n whm n..,..ml>„.l>

,,uai.h.-.l witli lOiitH I.H of a motion to q"i«>t>.

Aoftrt T. DtiM«n, F.by. IMh. 1907.

Thi» app.'.il »n» M"""I"'>1 "" tho Krmm.l that »in.j I-

nt.r.«t in th- hin.lH in M"''"''''",
»"''••"''

I "'" ,

waLfart "r h-ia that. foUowinu SMoma,,,, v. fl„,r*M-. in

•an SC R ;t2:l. « .notion to ,„m«h wr« a -onv-nu.nt way ,.,

'li'posinK of the appeal h-tor.. further eo,t« ha.l 1 u

ineurred.

0«ii«r»u ». Bnmeau. Dec. 9th. 1910.

In this eaae the respondent promptly .nove,l '" n''"'*';- ';'';

the Court direet...! that the motion shoul.i stand to he h n.

I'd di'La of when the appeal •"";";,.» „';;-|^;;' ;,:;

the merits The merits were art,'ne<l b.v the app. U" us

ot da" and resp.mdenfs eounsel raised the „uest,..„ .

jriBdic ion in opening his arKiimen on the "<•"'- '

''^

Court quashed tie appeal without heaniiK n'sponden, -

me il^», an" reserved .iud^ment as to emts, and «"l«;'l": "

;

o„"red that the respondent sl.oul. have us eosts o, .!.

appeal and not merely the eosts ol ...otuui.

.-.I Th. Court may di.miM an »PP«al or giv. th, indgme.,.

and award th. procs or oth.r procding. which the co.r

thos. dJcision 1. .PP..l.d ..ain.t. dioald hav. giy.a or awarued

R.8.. c. 136, B. 60.

SeweU y. Briti.h Columbia Towing Co., 9 Can. S.C.R. B27.

I„ an aetion for dan,a«es for ne..rli».'ently towiiij.. :, M
and eausin- Iut .lestnu'thm. the ,ury answered ,n

"Ithuis put to then,
'>>v'-.i"-'^-,;'";,r;;7thr,

and on motion to tlu' tr.al .iudi.'e ™. '"'"'""','"' '

"r iudRmont. his Lordship d.reeted ,|ud.„'n ent to b .

r the defendants with eosts. The pland ff 1
.

a.n..nled to the full Court, where the .ludcoieul 1.1;

affinue 1 rp,m n further appeal to the Supreme .^

Cat a the plaintiff eontended that pursant to th.

hiti?

I,.n4

ii|...ii
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<«..ml.,a, ,)„. Su,,r,.,„,. Coi.rt „f 'c,.,,,,,!., ,.„„M ,|u r
,|.KlKn...ni to I.,. ,.„t,.r,.,| , r,lin« t„ l| rits f ,

"
,-, J

.. K«PPl™„.nt ,l„.
1 „,li„„s „r ,h,. j,.,,v, //,/,, ,|„„"

" rt, „,v,nK tl„. .,,„!« ,„ whi,.|, Ih, „., |,„|„„. ,;„;

"'''"".".''"•<-"•• ri ,,,„.„| „„s tli.T..fnn. , „„1 „„.l

il'nd™X ''''"' '" '" """•"'' ''" ""• '''"""'" ••"• *••*"""«

Green t. MiUer. 33 Can. 8.O.R. 193.

In thi., ,n«. tl.P Cmirt t,H,l that nltlmuKli tlitT,. w„s .„•
r uh'pe,. Hhu'li n.ul.l n.„s.>tmhl.v !« Mt l.> Ih,. jurv, aii.l
hnt It «a»,i ,.„«o,n which th.. Curt, hii.l it th,. p„w..r,'H..uhl

',""v
"""':: " ."""' ''"'P"»iti„ii „r th,. imlti.tN in is„;„. v.!

th(. .Nova S,.,.ti« Jii,li,.,,t,.r,. A<.t <li,| n.it |».nnit „f this l'„.i„„
on... am th,. npp..„| was th..r,.f„r, „w,..l «„,! a „,.„ tnal

liirrL.tPil to he hail h,.tH,.,.|i th,' parti,.s.

.V^. On any appeal, the Conrt may, in it> discretion, order a
new trial, if tlie endi of juitice eeem to require it althongli lucli
new trial if deemed neceesary upon tbe ground that the verdict
u againat the weight of evidence. R.8., c. 136. o. 61.

This .wtioii WHS intro,Iu,...,[ into th.. Supr..,n,. an.l
l-.x.h.-,|,>,.,. Courts A,.t hy 4:i V. ,.. :i4 (Jm,\. ,,r„hahlv
..»iiK to th,. ,lc..,8,on 0) th,. Court in .)/,„„, v. r„„i,rli,iil

" ™ . .. Can. S.C.IJ. tm wh,.re the Court hehl tiu.t the
I "iirt .)t <iu,....i » H,.n,.h h,.|ow not having thou(.'lit Ht tomnt a n,.w tnal upon tli,. ^roun,! that th.. tin,linir ,.f the
.INry was nKnii..v th,. weiiriit of ,.vi,l,.n,.,.. th.. Supn-in,. Court
MlliMj; as a ,.„urt of npp,.al, ha,l no pow.T t.) int,.rf,.re with
111.. .•.x,.r,.i»,. of th,.ir .lisen.tiou. This s,...ti„„ v,..sts an almost
uiilnnit,.,! ,liser,.tion m the .Supi-enie Court of Cana.la toHn.t a new trial in any eas,., an,l h-av,.s it unr,.tt,.r,.,l hv
iin.v .l...ision »l th,. ..ourt hehiw n.fusin,.' or trrantins; a ii,.w

Pudsey ». Dominion Atlantic Ely. Co., 26 Can. S.C.R. 6'Jl.

.\fter h,.ari.i}; ..iiunsrl th,. Court, withiuit r,.»,.i.viu!; iu,le.
ni,-iil. or,h.n.,l a new trial on th,. ^-i-„un,I that tli,. i„rv ha,l
ni.t properly answ,.re<l some of th,. .|u,..stions sul,iuitte,l
In ..tlier r,.sp..ets the ,in.lKment app,.ale,l from was affinn,..!

I I'll not.-s of ,.as|.s nn.li.r seetion :i8. siii>rii. pa^e ll.".

'JSh

•Ntw Trial
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COSTS.

-,'1 The Court may. in its dUcrrtion, order the payment of

the 00.1™ the court appealed from, and also of the appeal, or

»y part thereof, a. weU when th. judgment "PP'f'y"" '^

^i.S or reversed as where it is affirmed. R.S.. c. 136. .. 62.

Tl,,. rule has been to allow oost-s to the sueeesstul part>

its .iiirisdiction has heen taken l).v the Court it.seir.

section 5(1. supra.

Beamish v. Kanlbach. 6th June, 1879.
• , . „ ,i

When an app.'al is qnashod for want o£ ottnsd.etion, tl,.-

court ma.v order the taxation and payment of costs.

Dorion v. Crowley, Cass. Dig. 709. 1886.

Where an ohjeetion that the action had been p.-escnl»-.l

S^X"X:eH"n:S'^.^^peal was allowed wi.l

costs in any of the Courts.

Ross V. Gannon, reby. 19th. 1907.

IMaintilfs action was dismissed by the tnal .)udsre. '",

„X costs On settling the minutes ot .ludRn.ent. .IM

b;*;:.i;r^.e p«int '-f- «. CouH, .,.. r..,.^^^^^^

Caniida.

(„sis (nit of cstale.

Marks V. Marks, June 16th, 1908.
.,„„„u.„,t

,„r,iipntion oV ecmnscl for unsuccessful appeU.ini.

\m
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^yhrn ckfeiiilaiil parlialhj sureccds. s

Knock T, Owen, Oont. S.O. Ca». 326. <

On application to the Court to vai?' tlio iiiilKnu^nt as to
costs on the ground tliat the person against whom costs were
awarded l)y the .indRinent of the Supreme Court had siie-
.eeded in one of her contentions, tlie Court refused, savin-

i he partial niodilieation of the .judgment appealed "from
does not alter the fa.^t that siibstanlialh/ the respondent
succeeded in hoth courts,"

Sfglecl to hriiii/ sinrM cirniiii.ilaiur.i h, fori Coki-I.

Canada Carriage Co. 7. Lea, 37 Can. SCR. 672.

The respondent moved to vary the minutes settled hv
the registrar so a.s to give costs to the respondent, no costs
Having heen given originally, heeause respoiK.ent lia<l not
moved promptly. The grounds of the present application
were that he had moved promptly and before anv printii •

ua-s done, hut his motion was stayed hv the Court "of Appeal
im.l that suhs'.fpiently, hy eimscut, the motion stood over
until the argument of tlie merits. The motion was refused
with costs fixed at *L'r.. None of the facts set mit on motion
to vary minutes were brought to the attention of the Court
hy counsel when the appeal was quashe.1, altliough counsel
was present. It would appear that in the absence of fraud
It counsel neglects to bring any special circumstances to tlie
attention ot the Court bearing on the question of costs
relief will not be given suhscqucntly upon a motion to varv
minutes.

297

i'nsts—Priiij ('iiiiiiril Vrncluc.

Snraj Bnnsi Koer v. Sheo ProBhad Singh, L.E. 6 I.A. 88

When appellants succedcd on a material jiortioii of their
Hiiim, altliough failing in part, they were allowed their
i"sta ot the appeal.

Where the appellant ha.s succeeded through a point
"iM.h was not taken in the court below the .ludicial Com-
inillie sometimes make him pay the costs of the appeal
iiiiil sometimes give no costs. (Lawson v. Cnrr. 10 JIoo'
II

.
W>) as where his conduct has been such as to mislead

ilie
. ppo.sitc party (/Intlm v. 77ic <fi(fcii. 11 lloo. I'.C.C.
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•'71
1 or to put tho (ippositc- party to noedless expense (lle-

Krllm- V. Wnlh,c. 8 M.k), I'.C.C. 378), or where his prweed-

inirs hiive lieen unrcftsonnbly dilator>-, (rattabhiramter v.

Vf„cnfaro,i: 13 Moo. Ind. App. 560), or in any way itigious

or vexatious, or his claims exorl.itant (Xfdl>»>» ^J'''"P"'"
2 Knapp, 1: Ilnrrisou v. The Quern. 10 Moo. P.( .C. ^01 1.

So wliere the appellant sueceeds in ohtaininK a slight varin

tion of the (lecj-ee eomplained of, hut ihe variation eoniers

no real heiiefit upon him {Lahoucheir v. Tiippa; U -Mih,,

P.C.r. 1081.

Where tliere have heen inneeurac'iea in the .iudge's sum

ina up "liich miBht rea.sonahly k-ad the appellant to think tliiil

his e,ise had not heen properly understood hy the court below

.

tlie .lu.lieial Committee, thouRh affirrainst the judsiment, have

piven no costs, (Gnura' Irn„ Srrar Co. v. Moss. In }.\o«.

I'.C.C. 122).

The I'rivy Council often decline to allow costs agaiikl

the appellant, though uusuccesslul, when they consider tl,c

case to he in itself one upon which it was reasonable to tak,.

their oi)inion (Cliiinhiwril v. I'ahmr, 10 iloo. I'.L. iid). or

where there has been a difference of opinion in the cour

below or in the Court of Appeal (Bank of Bengal v hasl

India Company. 2 Knapp, 245; Barntl v. Beaumont, 1 Moo.

The Judicial Committee allows the costs of both parti.s

to be iiaid out of the estate whether the appeal be sucecsslul

or not in those cases only where the circumstances are su.li

as would have justilie.l the court below in making a similar

allowance {Arhuthnol v. Xortun, 5 Moo. P.C.C. 219; Bn/ii.r

v. fncman, 10 Moo. I'.C. ;iO«).
, , .,

Where there is more than one respondent, t!io»i:li

separate cas,.s are loilged, sometimes only one set ol costs

is given. (.Sa/r,,,-,; d' ir/Kc/.r P.C. Practice, p. 8bb).

Where each partv succeeded and each failed on sub-

stantial issues, the respondent was ordered to pay hall Hi.'

costs, {f.arork V. Byjiiaulh. L.R. 18 I.A. .8).

Where parties in the same interest, who might have a. ni

tniicther in an appeal, think proper to put in separate ca>,..

or to emplov different solicitors, the .hidicial ( oiinnmr.

ceiicrallv inclines, unless very good reasons be given loi' tin-

s,.v,'ranJc, to allow only one set of costs out ot the estate, su.li

costs being awarded to the party Hrst entering appeara.i-'.

iSaffi.nl & \Vln,l<,: p. 871. The general ride to allow l.ut

one set of costs will not be departed from in tavour oi a



SIPHEME (DIRT ACT.

party wlio comes forward as a si'parate r..8pon,lent when tlie « -i
Milt m alremlj- substantially ilefende.i. (Woomatara Debia ..

—
v. hmli) hamuli',- Dossir, 12 Umg. L.R. 170.)

*""'•

Where then- was nn a|i|>eal and eros.s ai)peal and each
.i.HIant in par. siicccled. i,» ,.„»ts were gwL ilicrmcu .
.• Obrnnimir, 2 Moo. P.C. 03).

\iuiimeiji,

Wlini Cmirt rqiiallif fliviilrd.

The Liverpool, London ft Globe Ine. Co. v. Wyld, 1 Can. S.C.E.

Tlic judge, of ihe Supreme Court I.eing equally divided
1" "I'.mon. Mid the decision of the court helow affirmc<l theMi.ec^^lul party was refused the costs of the appeal, -liut
l».r Richards, C.J.,), by :38th V, e. 11, s. M. the Supreme

'
"•irt bei„K aiithorizd, in its disiTetion, to order the pay-

ment of the costs of the appeal, the decision in this ca.se will
>i" Dcccssanly prevent the lua.jority of the Court from
•r.U-nng the payment of the costs of the appeal in other
WIS where there is an erpial division of opinion anionirst

tiir .iudges.

The uniform practice oP the rniirt before ISH.I was not
'., aive costs when the Oniirt was eipiallv divided Ciirni v
l'«rni. 13th March, ISSO: ^frLrnrl v, .V. li Ifh/ Cn ", Can'
«','»

-"n ^"'Jj^^L"'"""-
' *"<"• ^-^-^ ^'- ^'rr'nlliim y.

iiMlr. I Can. S.C.I?. .16: fihMih v. Peal: H Can SCR 179

•

l/;//i.>/ V. AVrr, 8 Can. S.C.R. 474; M.nanlir Ehctmii' Ca,K
('.-in. S.C.R. lf,<); Tnist ami Loan v. La irrnsnn . 10 Can

M.R. f)ir); roiihii V. Cily of Qurhic. f) Cm SCR 18-)-
VaHfiiiiii V. Thr Qiirni. Ifi Can. S.C.R. 1.

.^fter 18!):i this rule was not f-Uoweil, but the practice
'as tM Kive the respondent costs in such cases. (lout Dig
lliiS. Calumij d- Eilmniiton Il.W. Co. v. Tlir Kim,. Cout Cas
-il. In < otf V. liuUanlsoii. :i8 Can. S.C.R. 41, however no
>rts were given, and in Ollaiin KIrctrir Co. v. O'Liari,
'M. -<tK IDO'I, the Court annoimeed that the rule is now
•tiled that when the Court is equally divided no costs will
111 awarded.

ffil.ii,' ,,11-iiiif: nnl nrisinij o,il of a cii'miiinl rhnrfii:

re Johnson, Cass, Dig. 677.

I. nas in eiistcdy on an execution for debt and applied
a .iiidire of the County Court to be examined as to his

•-'99
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affairs witli a view to obtaining liis discliarge. The exatniiii

tion was liel<!. wlieii tlie county judge made an order ihiii

J. was guilty of fraud in eonneetion witli his atfairs, ami lie

was remanded to jail. An application was made to \\,v

Supreme Court of Nova Seotia for the discharge of th.

jirisoner on liabtas c/irpus. which was refused. On ap| i.l

to the Supreme Court of Canada, held that the appeal iinw

be dismissed, hut without costs.

lliihttts corpus cases {criminal).

The uniform practice of the Court in these matiers is i,

allow no costs.

Ill re Sprouh, 12 Can. S.C.K. 140; In re MeDouaJd. -

Can S.C.R. tW); /" r< While. 31 Can. S.C.R. :!8;i; /)' .

Vaiirini.M Can. S.C.R, ti'.'l ; In re Smiihrmaii. :(.. ( :h

S.C R. 180.

Criminal appeals.

The same rnle prevails in criminal ajipcals: 6'o.»v /n, >

The liing. :« Can. S.C.R. 2.V); Drew v. The King. :i:; r:»

S.C.R. 228; (leorge v. I'hr King. 35 C.in. S.C.R. lii

Slannhniwhitr v. The King. X> Can. S.C.R. 607.

I'nder special circumstances of the <'a.se. howevcT'.

have been allowed.

Ftaser t. Tapper, Oass. Dig. 421. 21rt Jrnie, 1880.

The prisoner, Simon Fra-ser, had been convicted

F. A. Laurence, stipendiary magistrate for thi> 'li

Truro, of violatiii!,' the license laws in force in the tow

was fined $40 and costs as for a third offence. Kxt

was issued in the form given in the Kev. Statutes,

under which Fraser was c(inmiitted to jad. \\ lulc II

was convicted of a fourth offence aiul fined *S0 iiii.l

and was detained under an execution in the snni.'

The matter came before the Supreme Court ot N(".i

on a motion to make absolute a rule n,s, grnnt|

Weatherl,, .T., under chapter 00 of the Rev. Stats. "I

Scotia, r..r •se.Miring the liberty of the sub.,cct. I

H

was discharged. <• ,i .,,

It appeared that before the institution "f ''
"

;
"'

the Snpreme Court of Canada, the time for which tli.'

lant h'ld been imprisoned had expired and be was ni

licfoiv

lull III'

. iinil

iitimi

I'.MV

r-inii.

Sllltii!

il

Ni.va

mil.'



SfPRKME rOURT ACT.

On motion to dismiss the appeal for want of juri«li,.tion >* »
IIM. that an appeal will not lie in any eas.; of procwIinB^ ,. —
or or upon a writ of hahcnn corpus when at tlie time of
hringing the appeal the appellant is at large.

Appeal ilismis.sed. The question of eosts was reserved an.l
Mihsequently the Court ordered tllat the respond,.nt should he
allowed his general eosis of the appeal.

301

liilerlocutonj applications.

It is under this seetion that eosts are given on applieations
n:ade in Chambers. '

Rule 57 >•„/,„, provides (hat eosts l,et«-,.,.n partv and
party shall he taxed pursuant to the tariff fees contained in
^(liednle U.

Section 107, iiifn,. provides that an order fo; eosts mav
lie enforced liy writs of execution issued out of the Supreme

Writs of execution are not issued out of the Supreme
(om-t to enforce payment of eosts unless there is some
..ithciilty in enforcing process if ^^sued out of the .'ourt below.

UUtraction of costs.

ktourneux v. Danseroau, 27th May, 1886.

i..i''''l: !''f' 1° "P"'™,''
"'""' '''^''•"ti"" of costs has not

been asked for by the pleadings, or by the factum, i,, should
be asked for when ,|ndg,nent is rendered. If not then asked
tor. any subsequent application must be made to the court
upon notice to the other side.

See Co»ccrs,j. Chrkc. 12 L.C.R. 402: The Wafer Works
». of Urcc Hn-rrs v. n„.talcr. 18 L.C.J, 196; Lator v.

I'lmplirll, , Legal News 16;i.

Article rwS, C.C.1>., provides as follows:—
Kvery condi'iimation to eosts involves bv the operation

law. distraction in favour of the Attorney of the partv to
»lioni they are awarded."

This article was inserted for the first time in the last
'|«il"ali"U of the Law of Civil Procedure, and since that
We^llie decision in L,lo„n,ni.r v. Daiisinni, has no appli-

23
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.Vo one appearing on behalf of appellant.

Burnham t. Watson, 7th Dec, 1881.

Scott V. The Queen, 27th March, 1886.

Weetern A«». Oo. v. Scanlan, 27th March, 1886.

WluTC no o,u. «i.pc.a.s on behalf of the aPP^"»"* "'";''

m aDPeal is called for hearing, and eounsel for respondent

^ksTr the di"„,is„l of the appeal, it will be dismissed w>tl,

eostii.

Costs fur or otiainst Ihr Croini.

Lovitt V. Atty.-Oen. of Nova Scotia. 33 Can. S.O.R. 350.

Costs will be srivcu for or apainst the Crown as in otli.r

eases.

Costs—b( tin (n solicitor ami client.

Boak V. Merchants Mar. Ins. Co., 3id June, 1879.

Application for an order directing KoRistrar to ta.x c.M^

between solicitor and client, refused. The Chief Justice sad

that t"e <|Ucstio„ was .luly considered by the judges at I,.

organlation of Ihc Court and it was not thought adv,s„hl.

to regulate costs between solicitor and client.

Paradis v. Bosse, 21 Can. S.O.R. 419.

There is no tariff in the Supreme Court as
'f]';™

™
'•;'';;^

and client, but such costs may he recovered in an action

upon a quantum meruit.

Partil argvinq appeal in person.

Re Charlevoix Election. Valin v. Langlois, Coot. Dig. 388.

The respondent, who was an advocate argued Ins api'^.i!

in person. -Motion to tax counsel fee was refused.

Costs paid pursuant to judymcut bclou'-how rcronrxt

u-lien judjiment reversed.

Lewin V. Howe, 14 Can. S.O.R. 722.

The .lefcn.lants having succeeded in the court below an.

in the Supreme Court, their costs after taxation w^-re pan

by the plaintiffs. Subsequently these ,,iidgments «
reversed bv the Judical Committee of the Privy (

..„n..l
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Upon an application to the Supreme Court to have tli,. iudR- » -53.

rZrt",h 1
";j •'"»""' """!'' « J-Jgmcnt of the Supreme,, -

bourt the plaintitTs applied to have tlie order o( tlie Supreme ""
Court direct the repayinrat of the costs so paid with interest.The application lieinR referred to Stronp. J., a el„u.,e was in-
serted m the .indptinent of the Supreme Court hv which the
.lefenilants wore ordered to refund the said costs. "l,ut witliout
interest. Supreme Court Records.

A iudpment of tl,e Sui.reme Court of Canada allowing an
ppeal with costs (20 Can. SCR. 481), was carried infurther appeal, l,.v the responilents to Her Majestv's Privy
,."""';"•, y,"'"'''' "'f (Iccision was reversed ((18n:{), AC 506-

n. idiL \ ^''%''''-''P,'""l™''' t"«1- liowever, in the meantime
p.nd the costs under the order of tlie Supreme CourtOn motion in the Supreme Court of Canada, on' behalf
of the said respondents, it was held that thev were entitled
to an order directing the re-paymont to them of the costs so

r.'fl'The'Tegl's^rl^"^"
""'^ '" "' ^'""«' •">"" "" -"uiry

(Jlotion granted with costs.)

(„gh—where point not raised in the pUaelinq.

City of Montreal t. McOee, 30 Can. S.C.E. 582.
in an action for hodily injuries where the ,..-;tinction of

lie ight of action by prescription was not pleaded or raisedm 1,0 co„rt.s l,..low and upon an appeal the prescription was
J".i..'.aly noticed and the action dismissed, th,. ap%al asiilloMod Without costs.

Sandon Water Works Co. v. White, 35 Can. S.C.R. 309
In this ca.sc the plaintifls in their reply set up .. failure

.
Icndants to comply with certain conditions precedent

It did not set up another condition precedent upon whici

rred to at tie trial Ilehl. that the plaintiffs need not

rih ",! tv
'"^ ''"'•,'"* '""'"*^ 'I™'' «» without setting

.
t ic condition especially relied upon in appeal, thereby

l»«.l.ly misleading the defendants, they were proncrlvon.s e,n.y the court below by being depr^-ed of tifc r'co t^

303
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Costs—juri.ii>fii(l< lie III "<'•""!/•

rUher V. Andetion. Oont. Dig. 384; 4 O.n. 8.O.E. 408.

In a .a.se submitted lor the lonslruction of a will, upon

allowinK an appeal it was ordere.l that the
^'>''lf"'«^\'"

mn,\ l.y the respondents, vlio were exeeiitors and tnistee-

ou of the general resi.luo of tl slate of the deceased, hn.

if the residtte shonid have I.een distnlmted then tha eosts

shonld be eontrihnted by the persons who should ha ,•

reeehtl portions of the residue ratably a.-eordrng to th.

amounts respeetively reeeived by them.

The iEtna Life Inauraace Co. v. Brodie. 5 Can. 8.C.R. 1.

Appellants not having tendered with their plea eosts «,,

,0 anfnn usive of its production, ordered to pay the respn,,

d°nt the eost in,-urred in the eourt of lirst instance.

Bnnet v. PUon, 6 Can. S.C.R. 356.
, ., . ,

A motion to ,,uash an appeal on the f"">''*'',"' ,•

costs as of a eross-appeal taken under rule 61.

The Qneen t. Starrs, 17 Can. S.C.E. 118.

Where a claim ajiainst the (lovernment was referred U,

arbin i 1. tl 'ro,™ not insisting on its strict ^<^^ "^^^
and tile claimants thereby put to ,'rc„t expense, the (

n

wiLs deprived of costs in all the courts.

Bell V. Wright, Coat. Dig. 1331; 24 Can. S.C.B. 656.

,„ „ suit for construction of a will and
''''"''"f

™ '"':,

b n«lu ™ :iJor an.! "..>< i" p'-^ty '"
f'^ ^jHr.,;:^;" ij
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solieitor of liis lien, not liavinK l).'on »o directed l)y the aJ « r,3
.mn.«trHt,„„ order and there hein^ „„ «e„er„T o^d," "per ~
SJtotr'fnnd.'"*'''"'''"''''''

""' "" """"'*»''" ""•»"' /-''''""

'""s'o'e'268;
' *"" '"""*•«•»* "«'« M'* Co., 28 0«.

On a niolit... to qua«h an appeal where the respondents.led affidavits stal,„K that the amount in eon t rover"ywa^.s than the an.ount fi.ved by the statute as necessary to ^T.
.

r sdiefon to the appellate court, and aUBdavits were also
lilH.1 by the appellant showinR that the amount in eontro"

'

v.Tsy was suffle.ont to ^iv.. jurisdiction under the s atut^ themutmn to qnas I, was disudsscd, but the appellants Zro Zlered to pay the costs, as the jurisdiction of the Court toicur.the appeal d„l not appear until the filinjr of tin 1,„!|
lints affidavits in answer to the motion.

Oauthier t. Jeannotte, 14th June, 1898; 28 0«n. S.OR 690

nJ!Z
^"'''"'""t ''«J '^'"""<' " dofanmtory statement to be

iinulated through the constituency, during a Parliiinent-ary election, with a printed challonBe to the plaint rindothers implicated „, the charges made to justify their inno

:; Itv Ld^ff" "" "•••""! ^" '''""'"^™ '" ™-^^ ''"-y »"•« not

™v r^;he „ f'"°\^'
'" «»""' time to make a deposit toi'0\er the costs of suit.

The Supreme Court of Canada, in affirming the judgment

o,er»ed the judgment of the Superior Court in favour ofhe plaintiff and dismissed the action without costs), refused
t" iillow costs under the circumstances. Strong C ,1 dis

tw *inn hZ "^
""^'tr

""" *'"' '^•""'"»'' Court judpneni

.hou^netrrrd."""
""'- "^

"' "' •"^•"'" '"- *""' "--»

Brijham t. Bintne Jacqnea Oartier, 30 Can. S.O.R. 429.
Where the appellant was an inspector of an insolvent

state and participated in arrangements intended to .secure
a fraudulent preference to a particular creditor, .he rppealwas allowed with costs, but the action against him was ^s«sod without costs and an order made that no "sts shouldh allowed in any of the courts below.

:I05
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Bdl T.l«phon. Oo. ». Ohith.m, 31 0«n. B.O.E. el.

A oemn <lrivinK on a pul.lic highway who Hustain. injur.^

r..L the Iflttor »a8 ordered to pay the ««t» of the tel,

fully, nnd by authority of the eorponition.

Millard ». Darrow, 31 Can. S.O.R. 196.

Tho'uM^hat'n" eor""^-nue„t t'o the pnyment into .„.,

OhaUoner 7. Lobo, 32 Can. S.C.R. 505.

The judgment appealed from (1 Ont^ I,.K. 1. • -
;.

reversed the trial con. t .v-dgment 32 0^; ;*^'-^, ^„„„
.1-* tha "liiat revised assessment roll !to\.ruuiB u"

-""'i^H^^o^^"-"^th:r^i;:-r
report, and not (he >•""

/^ ;'^;,"„; h„., ,„,„ ^ade r^irty in

Z ,l"nrt .rippea/^; Ontrio* and appeared at ti. ..™.
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mg. but did not hinim-lf npiirnl. The judgment appealed^. r,4.

trora held that the elTeet of allouinK the appeal did not
Kive him i.ny ecsta on the appeal. The Supreme Court

'^""°''

nfflrmed tlic judgment appealed from.
""""

Hontrtal T. O.P.R. 33 Ou. S.O.R. 398.

Where llie eontentiuriH of neitlier party were fully
adopted, the appc^al wiis allnwod without eosts in'the Sunrciiic
Court of (nnndii.

Onu* T. Fltlichman, 34 Can. 8.C.B. 279.

In this ease the Court said: •The appeal is dismissed.
hut under the spirial i-ircmiistnnoes of the cnsc and as the
ivspondents opjiosed III, nintion t.) reetifv, und occasioned
unnecessary coals, it is dismi-wed without coats in this Court
and m the court appealer! from."

:«07

AMENDMENTS.

.»4. At any tima during the pendency of an appeal before the
Oonrt, the Court may, upon the application of any of the partiet
or without any such appUcation, malie aU such amendments as
are necessary for the purpose of determining the appeal, or the
real luestlon of lontroTerey between the parties, as discloied by
tbe pleadings, evidence or proceedings. R.S., c. 13B, a. 63.

North Shore Power Co. v. Dnguay, 37 Can. S.O.E. 624.

The court, while dismissing: the appeal for the rea.sons
pveii in the courts below, the ease only involving questions
ol taet, under the above power of amcndmei.t ordcT the
reeord to be amended so as to she«- that the amount of $300
tor which judprment was entered in the Superior Court
vyiis payable to the plaintiff and lis wife as rommuii., en lien
iniiii whom the appellants will get a final discharge when
liny siitisfy the judgment.

.-).-). Any such amendement may be made, whether the neces-
sity for the same is or is not occasioned by the defect error act
default or neglect of the party applying to amend. R.S., c' 135'
s. 64.

'

.-.(i Every amendment shall be made upon such terms as to
Mymeat of costs, postponing the hearing or otherwise as to the
court seems just. E.S., c. 135, s. 65.
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gwlm T. Shtriff, ISIl,
.

Tl... Uof.n.l«..t having ^M "mUr ''«"«,,"';;?';";

i»ni.<l out of thr Siiprfme Court of New llrunswuK .1

Intitv" f loU tl... pliintilT brought au action for tre.p,,M

Th" .l"ron.l.nrnrKl..'l...l to in.l.ule in h„ pl-a- to tho H.

•^'"t;;? t^"^h!:..""'^' andXmier. .1.. that if

• eviiem. 'enuld nit ie Kiven under the
P'-'"°f.. <^^' ' ,":'',

ooulTl alh.w tlie roeor.l to he .mu.n<le<l by adding sueh .,

'''""'•..r Fournier, .1.. that if Kiich ..in.aid.nent hwame n s

>uirv tht- defend- t should pay the porta.
, .,

^Per Honrv .. that no effort havinK been made m ll.

eourt below to add «uoh . plea, it wn» too late and eontrnr>

to preeedent and jURtiie now to admit it.

Picha T. Olty of QaabM, 1888.

The plaintiff, a eomiuereial traveller, was '> " """•'^' '

'

OuJ»^ wri ing down an order for hia firm, and had a mv.M

impe of h» go«d8 in hia hand, when he waa arreated Kv

rnoliceman A by-law of the City of Quebec prohibits

Iheaellinrof «oo.\s\,y aun.ple, by tranaient traders «>th.m.

laving pai.l » li""'" '« "^ *™- ^""'J"'
*"™' '"e p i.i.p

tiff raid c lieenae fee and brought the aetion for illa'i.

arreat The corporation juatifled under the by-lawa and

"'"tr't.Tw and Fournier, J.J. The evidence f.ll

Rhort 'e' abS the allegation of the defendant 'a pl.^

Jh^rthe Dlaintiflf was actually engaged in selling th.re

be?ng no pWoJany actual sale, but did shew that he «„,

„^T„W mimuine the occupation of a transient merchant or

Ser orTmploy e of a tranaient merchant or trader, v ,,1,.

iut license a?^d the Court would permit an amendn,™

of the pleading*. ^^^<^^ «'»"" '"'»?*«'« ^'^B""""" »' '*•"

parti™ to the c^ aa disclosed by the evidence.

Bakar Y. I* Societ. d. Oonrtruction MatropoUtalua. 22 0«

fn°'Lfr declaration the appellants alleged that the

„n,Wa S been in possesrion of the property since

Tth^M^ 1876 andTfter tL en.uete they moved the «jurt» the, dec,«.tion ^X 'Ubst.tut-g ^^^^^^^

ifth SuTeHo'r C uH^'S held thai, the admissioa
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Porter t. Hale. 23 0«n. 8.O.R. 265.

At the iH'jirinu' of it suit hv \* t.. ..»

:: ;^^:;nss'=:'z;s:=s;:;,lt.~

mfnt WM not a«ke,l for until tl.o honrinff.

Terrier t. Trayunlw, 24 Otn SCR ge

Price ». Pruer, 31 Oan. S.O.R. SOS

tk' inscription. Tho ewo .tors of Vh i

"">*'?"'" "'.K-'-t

ihen ma,Ie a motion for peSion t* an. 'hT'
.'^''f''.'"''""

''- s"Mi.utin. their nani:~«U" ThrCofoT&

:iO!i

titH.

.*0
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allowed tlu' plaintiffs' motion as to costs only, permitl.-.l

?h" amendment and suhsequently jevet^ed the tn„l eour

iudRment on the merits. The Court of King 8 Ben,.|,

(appeal sidel revers.'d the .indgnient of the Court of Revi.u

on th.. ^-round that it had no jurisdietion to allow the amen,l-

ment and hear the ease on the merits, and that consequent

all the orders and judgments given «"« ""l'^"^- „ «f

'

reversing the judgment appealed from (Q.R. 10 K.li. oil .

the Chief .Tusth^e and Taschereau, J., dissenting, that .,

Court of Review had .iMrisdiction to allow the amendm.nt

and that, as there had Iieen no abuse of ;'•>«'«;«•"" ™'' ""

parties pre.iudie«l. the Court of King's Bench should n..,

have interefered.

City of Montreal v Hogan, 31 Can. S.O.K. 1.

The Court said:

—

,, . .

The contention was put fonvard hy the appellanis al

the hearin" of this appeal that as by the deed of owners „r

the pro^rtv in question filed at the trial by the respon.l

ent as h[s Utle thereto, the sale thereof appears to have b. ..

made nrt to him alone, but to him and one Beaufort aoin-lv,

r the respondent, could not alone bring this action a,

QPB ins But the appellants cannot now avail tli.m

seU.e^o "an .!i!"eeti'on of'^his nature that --"'''/"'[;•",':

the trial where upon the necessan- amendment of th, .1.-

^J.Ton th, evidence to meet such objection could h:<y-

1 ?l„lht T
™

br their pleas, acknowledge th,; iv-

spondent s *>*'''
j*^";,

't,,;,^ stage of the case to turn r„„ml

an'asi or the fir"t"ime. the dismissal of his action .i , c

gnmud tl^t he has not proved his title is what eann„. W

allowefl.



SIPREMK COIRT ACT.

.i.idgment was ref.isod in the court below, but was L-rauteds r.,^

ments.

Borland v. City of Montreal, 33 Can. S.C.R. 373.
In thi., case tho plaintiff claimed to rocncr the value of.crtain lands .llesall.v retained hv the defendant The

,?,l,(f' 1- '" 'I"™'"™, t"!* the court below dismissed
plaint.ff s action on the ground that the proper r™«lv
snpreme Court havmR power to amend the pleading., so as
t.. determme the real question in controversy bv scTion 6,1

L'Z^",:'*^-
'•"""°'' «'" ''"•'J « the court below

to ascertain by expertise or otherwise to determine theextent of the lands taken, and ordered defendan s t" ret, rnhe same to he plaintiff in the same condition as it wasLefore possession was taken, and ordered that all nec's.sarv

irmTe *'" "'""'''"" ^'""'^ '"^ •™*'-'' - I'-iS

Porter V. Pelton, 33 Can. S.C.R. 449.

In this case the Court saild:—
The appellants applied at the opening of the argu-HK-nt to add three alternative claims. Sve are of opS

th.,t all proper amendments should be made where the Court
« s„t sfied that such amendments are neccssarv to do iust cean, the nature of the dcniand is not changed and that

r 'nlt'^'r.;''-''"" ^ P^''.i"'lieed. Such amendmem mus

s,,.ct,on. We cannot in this case interfere with the e^r

Z'U^iiL?'
" "' ^'"'" '"•''"" ^^f"^'"" ">; same

Massawippi VaUey Riy. Co. v. Reed, 33 Can. S.C.R 457

••! ,l'l'!!nt!'ff'i"?it>"'» ''"'T'" f" r''""'-''
*"• » 'l^-^laration

n , 1; ,? l"
','"""" ''"''«• 't «•»« sl'fwn that the

I mitf company had under the provisions of their Act*-i the railway and all its appurtenances to ano herl>v..v company, which held and operated the rail "n I
.1 I ne of the institution of the action. The trial udgem tl.at the plaintitTs having parted with the interest had
;.

r,.h of action. //.H, „ffin„ing in this resS the''urt ot Appeal below, that a right of action subsisted in

311
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the plaintiifs, and if necessary the plaintiffs sliould hav,.

the ripht of adding the other (ra,l«a.v eomp,my »« •'>

plaintiff.

Dorion T. Crowley, Cans. Dig., 2nd ed., 709.

In »n iinneal from Quehee, where it was sought to a.til

a nartv asTrespoXt on the ground that he l.ad ohta,„.M

Um the nirondents a notarial assignment ot all the.r n.t,-,--

^™"n the suit, made prior to the hearing ot the ease by .

rourt of Appeal of the provinee, the Supreme Court h.l.l

ha the appliention to add the assignee shou d lave 1

made at the earliest opportunity to the eour below, .ml

"asnot one the Supreme Court should be called upn„ ,„

decide. Cass. Prae. 78.

OaldweU y. Stadacona F. & L. Ins. Co., 11 Can. S.C.E. 212.

Wh,.rc a party has been improperly .joined as eo-planmi

or co-defendant, the Supreme Court w.ll order h.m to !»

struck out of the record. Cass. Prac. |8.

LoM T. Hancock (not reported).

Where a party was, by the juds-ment of the ™urt "u.l.

li„be f.ir the costs of the appeal, a though he had in h.

u" been a partv to such appeal, nor interfered m the a .,.1

hv depositing a factuni, or
"""^"""f

.

"^h^^^^;',
"', '

argument, the judgment was amended b> the Court.

. Prac. 78.

Dmonlin v. Langtry, 13 Can. S.O.E. 258.

Where parties, other than those on the record lun.- ....

/ermi. them to ,lo so. on such terms as may seem just.
.
a.

Prac. 78.

Hogaboom t. Recei7«r-0eneral, December, 1897.

Cass. Prac. 78.

Orant V The Qneen, 20 Can. S.O.R 297

^n this ea^" the action was instituted against the .lov.n,^

ment o?Quebe, imt when the ease came up tor hear,,., .r
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tht appeal Of the Supreme Court tlie Court ordered that the^. r,i.

";'T.° "..D ' '^'"''fJ.^'
"'^ Q"'^™" be »ulistituted for that —

III the I'rovmoe of Quebec." Inicros

Syndicat Lyonnais dn Klondyke v. McOrade, 36 Can. S.O.R. 261.
In an iietion to set a.<iide a conveyance as made in fraud

..t creditor.s, the defendant desiring to meet the action hy
setting up that there was no debt due and oonsenuentlv
lli.it no such fraud could exist, must allege these objection'sm his pleadings. In the present case the defendant, having
tailed to plead such defence, was allowed to amend on terms
the ( hiet Justice dissenting.

Rule 8, infra, provides that the Court or a judse mav
order a ease to be remitted to the court below in order that
It niay be made more complete by the addition thereto of
further matter.

Fur dwisions under this rule, vidi page 4SS. infra.

INTEREST.

.'«*. If on appeal against any jndgment, the Conrt affirme
such jndgment, interest shall be aUowed by the Court for such
tune as execution has been delayed by the appeal. E S c 135

Trast & Loan v. Ruttan, .5th February, 1878.

An iipplicatiim to v.-iry .iudgment by inserting direction
i.iHt m erest be allow..,! for the period during which the
:i[i|ii'.il has been pending, must be on notice.

°'"l880
^°°'*'''' '""«"»' Insunmct Company, 19th February,

.M.iliiin lor allowiiu,-,. „r interest on verdict from date
n..;n..t in appeal from N 1!. H<l,l. that it h^ allowed on
"iTin,,,,! s,„i, f|.„m las, ,|,|,. ,„

,„,^f ^^,^^^ ,^,,,_,^ veniici

""'S
"' ^^ ^'""'" ""'"^ ^^ Insurance Co., 9th AprU,

' iiiis-l for appellanf i„..v..s inr interest Tor time ludg-
,

It I- l»vn sU,yvi\. |.u-rs„arit t„ set-lion :14 Supr,.,!,,. ami
'-.."•r ( onrts .\,-t i^„esfi„n t„ full Tourt bv F..iirni.T"". :< .piftstion the Court should dispose of' on its ,iwn

:tl3

'I

^
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The Queen v. MacLean et al., IMh May, 1885.

\I & Co. brnupht an action liy petition of right aRaiu-l

the'Dofinion (iovernmcnt for damages for an allcL-..!

Leh of .ontraet whereby the suppliants contracted Mr

he Parlia,n,.ntary and Departmental Prtnt.ng for a cerl.,

,

s eeiHed period. The alleged breach consisted in the C...

crnment (riving a portion of the said printing to ot ..

™rnes the suppliants claiming that, by the terms ol .!,.

"n nu:t bev xv^re entitled to the whole of it The C,-un

'..'..muTred to-the petition, and as to t-^e de^P-'^cnta pn„

in.' the demurrer was overruled (8 ( an. S.C.K. -lui.

"till'™ subsonucntly came on for hearing in «>; Exch-n,,.,.

rmirt and a reference was made to the Registrar ,nd

o''n\ Printer to ascertain and report as to the proht |o.

to 1 "suppliants by not being allowed to do the departm, n a

m-i^ntiu- The referees found a certain sum a.5 the p.MW

;",,, suppliants, stating in iheir "P"-*'
•''f

*''%7''",

ants ,-lain ,'d interest on the amount, but that the refer.e,

."ere of opinion they had no power, under the ord.T o;

reference to consider the question of interest

To Aception was taken to the report of the rel.T,..-.

,n« "be suT.pliants move,! in the Exchequer Court_ for ,.,!.-

JZ^ "or tl e amount found by the referees with intir. ~

,

r,T.. dam ge to\.hi,.h they were entitled under thcjr

a« iw> naionK
.T,„tice Henn-, before whom tlv

Cr.;' ,"t*.- g'!c .iu^mcnt for ihe amount fo.u,. U

r*'r^Vr^s will, inter...! there-.n at 6 per cent.. ku,4,
,

-

I * r„ v.. ,.,„nnutH-l on the a!.'<_'r.iJflte of the sums u1ik!i

t^i^d^V o dC; the suppliants „p to the nis. .l»v

nfT^^W in each -ear d.ring tbc ,«rren,n- of tl„. .,.,1

ApiM.al allowed with -.^sts

at Louis T The Qaeen, 25 C-l S.CB. 666 Caw Prac 87.

'
Intre' was alb.wed against the Crown, but tb.. .,..«>.„

of the suppliant's right to it was not argued.

Toronto TUy Co v The Queea. Oct 1897 C- Prac '"

1„ ,,, ease bctor. «" F.^.beq.M-r l.;ourt '"•;'
,„., impn,p,.rly i...,-oHcd, .iu.lgmct was gt.-n ,.-•..



SL'l'UEME COURT ACT. ,

.lainuints. This was aftenvarils affirmed by the Supreme « -.
•ourt but reverse.! by the Privy Couneil, and ],ZmZ ~~
nrdered to he entered f„r the suppliant for the nmoun """"'

Krh';^o,";"r'"?-- ,^" •"" '"'" ™"""« "'»'" ''"fo™""'
Kxehe.|uer Court judRment was entered f.,r tlie principalM.m on^-, interest l,e>ns refused, and an appeal «',s taken
o the hnpreme Court for th,. interest. In the ni,.nntime
the (rown pre«.nted a petition to the .ludieinl Committee
"t the Privy founcd. praying for a deelaration that the
.
aunants wi-re not entitled to interest under their Lord^Mip s .indsment. The petition wa.s dismissed, their Lord-

ships stat.nsr that interest havint' been elaimed, and the
Miiestion not havinsr been arpued iu anv of tin- eoiir(« it
should ';« allowed. The Crown thenM.ptu, eonsented, under
M.,.f.on .'52 of the Aet, to the .iudsment of the Exelieouer
f.mrt bein- reversed on the appeal to the Supreme Court.

The Queen v. Henderson, 28 Can. S.C.E. 426.

\n aetion instituted in the Exehequer Court JIcUl
where a elnim aaainst the Cro«-n arises in the Prorince of
i^iiehec. and there is no eontraet in writinjr. interest mav be
n.f„vered afjainst the Crown. aee,u-dinK to the law tn 'that
prminee.^ and seetion :i:i of the Exehequer Court Aet does

Qneea v. Armonr, 31 Can. S.C.E. 499,

The Supreme Court dismissed an appeal bv tlie Crown
rrmn »''< .Hxlcmont of the Exehequ.-r Court vvhieh awarded
1

e s„pp,,„nt ,$]4.1.W a.s eompensation for lands e.vcpropri-
iitod «ith interest and eosts. In setting the minute.s of
.iiiricment of the Supreme Court, the Registrar hv the diree-
tinn ot the Chief .Tustiee. inserted a provision tliat the sup-
pliant was entitled to be paid by the Crown interest on the
»nirers,ition money awarded by the .iudgment of the Ex'-
. Kii.er Cmirt fr<,i,i the date of that .judgment at the rate
'I M'c per eentum per annum.

Wilkins 7. Oeddes, 3 Can. SCR. 203.

"wksnt the Dominion of Cauad.-, appropriated to the use

; j,

'"'""."'"" '•'rtaiu lands in Yarmouth eouiitv, ko.iwn
- Linkers Island." In aeeordanee with said "Aets, on

if
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the Urn! April, A.D. 1873, he paid into the hands of W
pnithonotary at Halifax, the sum of *H,180 as coinpensatiuii

and interest, as provided l).v those Aets to be thereallr

appropriated nniotis; the owners of said island. This siim

was paid at several times, by order of the Supreme Conn

of N'ova Seotiii, to one A., as owner, to one (i.. as mortKiif;.v,

an<l to others entitled, less ten dollars. As the money liii.l

remained in the hands of W.. Ihe :.rotlionotary of the eoiiii

for some tirie. 11.. attorney for ti.. applied to the Supni i>

Court tVT an order of the Court ealin" upon AV.. the prnti,

onotarv to pnv over the interest upon C's proportion ol |1„.

monevs, whieh interest (II. was inf.irinedl had been ree.nM

by the nrothonotnrv from the tianl; where he had iilaee.l ih'

amount on deposit. W. resisted the npplienl.on ot, ti„.

crnund that he was not answerable to the proprietor "I tl,.

prineinal. or to the Court, for interest, but did m.t deny tli;,.

interest hn,l be,.n ree,.ived by him. .\ rule ,hs, wa.s L-n„t,,|

bv the Court and made absolute, ordennp the prothoiiotnr^

to pav whntev.T rate of interest he reeeived on the amouiu

n'lhl 1 That the pnithonotary was not entitled i" :in>

interest whi.'b the amount deposited earned while und.v .Iv

eontrol of the Court. That, in orderim. the protb.>„„i:.n

to pnv over the interest r -eived bv bim. the Court vi,.

simph- rx.Teisin- th" summary iiiri-^dietinn wlilel, e,e-l, m

tbn superior eonrts has over nil its immediate of|..,T-

fFonrrier and TTenrv. .T.-T.. dissentinr.1

•> That the ord.T appealed from, heme a deeisinn .m -a::

applieation bv n third parfv to the Cnurt^ wn« .•i......Vi

under the nth seetion of W V. e. 11. fFonrni.r. .1 1-

seiitirur. and Tiisehereau. J., doubtincr.'*

Leak v.

If

owner
for is

by the

nient

Sinclai

To
4L'. s.

elainii

]Kiyal

City of Toronto, 30 Can. S.C.B. 321.

in the eonstruetion of a publie work hiiicl of i:
|

is il.JMri.Ml-.U affeeted ami the eompeosltloM

determined bv arbitration, interest cannot lie ii

,rbitnitc,r r.ii the amount of damages awanle,!

,,,,,,„,,|,.d fn.ii, (211 itnt. .\PI'. n. :''''l '""•""'

ir V. Preston, 31 Can. S.O R. 408.

..Utitle il .Trdilnr to intrivsl lll.diT :! & 4 Wo,,

N (Imp I. the written instrument under wie-

d must shew by its terms that there xvms a ..bt

1,. „i M eertain time. It is not suflielenl ti-

ll"

W
I It i-

.,-r1;iif
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scimc. net to be performed in tlie future.

Donn T. Th. King, 12th Nov., 1901. Cout Dig 728

1 ixa te,l l,y th,. (Jovernment of .New Iirnn««iek for

I) LT- ;•/'"• 'f""' '""''"'• '"• ""-'''• I n-s from hemnuon ot Oann.la. o„ l„„,Is i„ dispute hetvveen tC pro!M.ees „„,| eventually found to l.eloUR to r„u,„l' 'n"e

ere lun.uK heeu no stntutory liahility nop express eoutrae
.
eref™-. „n,i that none nrose on n^ooun, of'^pavments o...e^rest fron, tuue to ,i, ,r on the aeeoun't »,„t"l :,;

OEETincATE OP JUDOMENT.

•">« Tie judgment of the Court in appeal shall be certifiedby the Registrar of the conrt to th. proper oiHcer of the com !?onginal ,u„sd.ction, who shall thereupon make all prop™ and

r'S:.""""
"'"°"'' *"" "^ '•"""»"" proceeding, may h^taken thereupon as if the judgment had been gi«n or pVonouncedm the said Ust mentioned court. R.S., c. 136 s. 67

"^"'""'""*

Dawson v. McDonald, Cass. Dig. 683.

'fhe judgment of tlu. Supreme 'court nuist. under .se.-tion

enttt'th
'""'": "[" ^'^'^''"l"'^'- «'™'-t Ae., be entered

U.I .s.nt to the eourt below before defendant ean have.-M se ,o u proeee,UnK l.y n quel, ,n-Uc. A r.,jucl, cnle
<s not s ay exeeulion i« a matter of ..oiuiie. The defen-™ would have to apply to ,he Superior fourt or a jud^en,, tor an onler. A ju.lf,,. in .han.bers should not irant

: r™tnt?'''T
;"""'";"" "^ " •'"'I'''"™'- -l'-'-i»Jly when

;l.."l"u has had ample time to apply to tlu> fullCourt
' r I agi'hereau, J.

El parte Jones. Cout, Dig. 1124.

1
Md.-r the pr.,vi.,ions of R.S. e. l.l,-,. s. (17. a .iu.k'u.ent

the Supreme Court of Canada, eertihed to the proper

317
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offierr of the Cou.t of original jiirisiiiction, becomes a juilt,-

ment of till' inferior court for nil intcnte and purp<Mes, iiii.i

it is not neciwarv to obtain speeial leave to ii«ue cxeenlimi

in onler to levy tlie costs of tlie party awarded eoats on tli

appciil to till' Supreme Court of Canada.

Dnrocher t. Dtitocher, 27 Can. S.O.R. 634.

When .iudgmi'nt on a ease appeal lias been rendei-.,!

bv the Supreme Court and e- bed to the proper offleer '

the court of oriitinal .iuris.li" - ' the Supre.ne Court has „..

jurisdiction to entertain a p. .on i r, <,;«(.• r,ril,\ for rev.,.,-

tion of its .jiidgmcnt,

JUDGMENT FMAL AND CONCLUSIVE.

-,» Tli« indgment ol the Court shall, in all cases, be final

and conduriTe, and no appeal .hidl b. brought from any judgMct

or order of the Oonrt to »nj court of appeal established by the

Parliament of Great Britain and Ireland, by which appeals or

petitions to His Majesty in OonncU may be ordered to be heard

saving any right which Hi. Majesty may be graciously pleased

to exercise by virtue of his royal prerogative. R.S.. c. 135, s. .

Johneton v. Miniaters and Trustees of St. Andrew's Church

Montreal. 3 App. Ca«. 189.

The 1-ord Clianeellor said: i p. \'>'2'

"The lirst (lU.stioi. is, is tliere in tliis ease
'J

P'"^'"''
.'"

witbstamlin,' the Cauadiaa Aet, to allow, U
"l,'

;";

sboul.l be so advised, such an appeal. N.nv I « II re,,,l t

sec m of the Canadian Aet. It is the 4,tl. seetum 11.

m.lKment of the Supn^me Court shall in tJI caaes h- UnM

^"melusive, and' no appeal shall be
'--."^''V";;;;,;"::,

judgment or ,.rder of the Supreme Court to any Court
.

Ap,«al establishecl by the Parliament of Great Bntau, a

Irean.l. by which appeals or petitions to Her Maiesl
.

Council mav I "lenMl to be heard, saving any r.^ht ^^h^h

rrMaiestv- n,av be graciously plea-sed to exercise by v,r,u,.

of Her roval prerogative,' That .section consists ot li k^

par s the "second or inte,„,e.;^.te part of the scetiou ,...,....-

?he legative wonls ' no appeal sl.arl be brought, ct ,-.

Ti.,«,. wonis their Lordships -»^^y '"»",;";'
;;,'hvo;i:'

l,,,„„s,. they ref.T to what ,„ay be .alle
»V;,''.

I" '

establLshment ol' a Court by the Parliamen' ol <"'"";

and Ireland, bv whi,l! Court appeals trou, the coIom. . .-
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"iippoReil to III' oriliTi'd in I,.. 1, . I

i;, therefore, „,, IT"; I
".Ton'VU"'?;;':.'"'?'^';" •

',""' "'""''

tin. Suproiii,. Court simll in ,,ii i
" "' ''"'•fniHit of

NW th..i,. r-nishi,?': .' yS/^-^-'tiv...'
,

appeal as a n a tor , f ri^ M '"
"r"""\

"'"• Hioir power of

Mai™tv's pr'nj, iv to Jl''
"'"

"""'"T'^'
«'i" tl".t Iter

Thoreforo their Lor,l.l,i,,"»ir: " '•. '"" "'"•'""

1-opor ca,e. i„ a,lviliTile Mai n ,T
.^"'""'''""- "' '

"l'"n a ju.Vment of this (Cvt.'' " "" "I''"'"'

''"' to <\ Pill 111,

KeUy T. Sullivan, 21st January 1877

Nasmiti ». Manning, 4lli March 1881

..';;";;;,",;„'r;:::,;;; ;* " -r- .,«

/'.III/ Council nilis.

-Mi)

S. 5».

Tl„. "I'rivy Cnimcil R,,],,^ and o,.,!"""I l.nntid in theap -
Tiie .luilieial ConiMi

er.s IIKW wjn |„,

Z!«""^^;'":":"'».-^pp:--'-<'..p.«.i.Itto
"on lor leave to app;„l-;;;,n''',,;:"*

™;"'*«j» H'" aP a-

^iil'iTiri,. Court h-i.; I„. n V ""' '"I'Ri'ii'nt of the

'<<liift
.

;.:r,E;,;a-i;:™,;:ret;-;;-:
praecipe

if

III
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, „.., D.-siatrHr for a oiTtiHnl I'opy "f 1 1"

mitt.o 1ms granted B"'cmU<a^
«

...1 on tl..' application «:.

Court vvher,. tl„. ..nly ""»';:'• '/L™, ''
^i ll an atlHl^m

Timr.

TluTi^ is nil limit witli respm-t h tiini' within wluli

to appi'iil I'r

'anaila. livit H"
T uTi' IS nil u"i" """ "'

.
, I,,,....

tho KinK in Council will t-'rant "P;;'""! 1'"^-

ir;::M;';;o,n;;^uni::v-!-
"'"^'"""

''^^Vttn 'rot X' •statutory Rule, an.l Onli'-. 1-"

h,.etu)n . ot tni

^
;

•
f,,^ special leave to

jiuIl'ii

,uay tu. liHl^eil at any t'""'
' "

1, an I'llant shall, in .v.rj

King's urihr.

U leave is «-.eat.. Kind's onler.lire..s;ij^^|

trar of the Supren.e t art
';"^; authenlieate.l •'V"

of the Privy Coune.l »>*!' "•'
'!,^„,.

"
, ,rt of the n '^1

u„.h.r the seal of the sa„ s, pr n,
^^_ ,^^ , .^, ,„,,,^,

pleaiUnKs, proeee.Un^'s ao.l '• ''™" ' '
.^i ,„,„„ paynn,,! 1-:

'llis Majesty -- ^^^^^ .'
,r 't'he Bume" or exp.p<::

shall he used.

;Via(i"'/ <« K'iff'a"'''
. .

!, th



'^ii-KiiMK nii-HT Mrr.

the printing of the iMnicript mord within t«.. .alcmlar

«

month, from th„ arrival of th.. tr.msorip. ami t hi nKi'rai.«n thereof, .,,,a that in .lof.u.lt of the appellant or hU T

Lm^w ,'""."% '".';"' '•'•-'",•' '^^-ly. •'" »I'I.™1 -hall it^„.|

As the p8per« furni«h,.,l ||„. ,„|i,.i„„. ,„. „„, K,,^i„r„r
"I the Supre„,e Court for the purpos,. of th,. apMh'a i",'or spoeial leave „r,.i.le.„ieal with thoHe which l,e iL'. ree eK. forward hy the King's order in the ev,.nt of |".ve
.ppoal l,e,MK „r«nt..|, in reeen, years in the petition fneave It has heen euston.ary to a«k that the papers eertifie.lhy the Registrar of the Snpre.ne Court, used on th..3
.»t.ou heaeeepted as the re.-ord in the appeal l,v the R.gi .

tnir «t tl„. Ir,vy Couneil. In su,.h ,..,se the king's oder
.ontttins the to lowing provisions: -And it i, herehv I'urtI eirdered tha, the authentieated ,.npy under the seal ties,udSupre„„. Court of the r„.or.l pro.lu upon ,he hea

'

...g of he 8>,„l p,. „„n I„. a,,,,,,,,, „^ „„. „„„^,, i

:,l>pen. '/,„,;,,,„ v, Th, lu,,,,. M„ni, 1-,!,, HI,):!
Where the lungs oriler contains no provision ,li»p,.„s.

"ig with the t ,rw„r,li„g of tl„. transerip record ,„d hem ention ,s to have the printing done i„ Kngland, 'thl^l
."

W tor the appellant should (ile with ,1,,. K,.gis,rar of theSupreme Court a requisition „, l,,,vc the transcript nlo
in llie ease made up and despatched.

I'rintiiig rtciiril in Camilla.

,1, ™"/,'"'p''"'^J'
''"'""'' •*"'-•*• ""' »PP<-lh.nt mav print

II... record he,, re it ,s trans.nitlc.l to Knglan.l, hut in ,„ing
»„ must eomply strictly with the rules ot' th,. Judi,- al

'

m^
.11 ttee regulating the si». of type, etc., ct,-. The pr„,.th.e o .

.,!>." rvcl Ml su,-h eases is li»,.usH,.,l, U,fra. p. 5(1.1When the printing is done in Cana,la th,. app,.llant isrcpnred to l,.ave with the Registrar of tl„. Supre „e C, urt
on,, copy of the printe,! ease for the purpos,. of ImWng 1 e
.«.,.,. eertihe, by the Registrar an,l thL s,.al of th,. S,l'
o.irt afce,! thereto, and forty other copies ar,. r ,dr"to I". deposit.Hl with th,. Registrar, and the nec.s",r

Mpc„.se ot transmission pai,l for the purpose of heingl'or-
"..id<.,l to th.. l{,.gistrar of the Privy Council.

Since the publication of Safford A- Whnhr's Privy Coun-
'.I I ra,.tice, a new rule has b..en pass...l ,„ c.,v..r th.. ....rof

:WJ

(x'hIh.

I. 4

il
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no appearance being entered by the respondent (lide Appen-

dix, "Rules and Orders, 1908," Rule No. 43). In tin-

appeal of the Grand Trunk Pacific Rhj. v. Fort Vfilliam.

(1912) A.(;. 224, the Registrar of the Supreme Court, in

accordance with the provision of Rule 43, certified to the

Privy Council that he had been notified by the solicitor i'(ir

one of the respondents that it was not the intention of siidi

respondent to enter an appearance.

Appeals in forma pauperis.

Leave to appeal in forma pauperis may he granteil liv

the Judicial Committee. Vide Safford & ^Yheeler, Privy

Council Practice, p. 752.

In Dominion Cartridge Co. v. McArihur, the Kinf-'s

order, 11th August, 1902 directed the Registrar of the

Supreme Court to transmit the transcript record to tlic

Registrar of the Privy Council in the language above sot

out, but without the words "upon payment by the peti-

tioner of the usual fees for the same." In this case the

Registrar was instructed by the Chief Justice, Sir Henry

Strong, to forward the transcript record without the usniil

stamps being affixed thereto, and without the pajTnent cit'

any fee.

Walker v. Walker (1903) A.C. 170.

It is a rule of general, if not universal, application that

the Judicial Committee will not entertain a petition for leave

to prosecute an appeal in forma pauperis when the court

below has power to grant leave on the usual conditions, un-

less in the first instance an application for leave to appeal

has been made within due time to the court from whicli it

is proposed, that the appeal should be brought ; but the court

below, when authorized to grant leave to appeal subject to

certain specified conditions as to security, cannot frnint

leave to appeal in forma pauperis. Such leave must 1*

obtained from the Judicial Committee. Ex. par(c Coniniis-

sioner of Railways, 20 N.S.W. Rep. (1899 Equity) p. 2S.

Granting leave to appeal—Special circumstances neccssarii.

Prince v. Oagnon, 8 App. Cas. 103, at p. 106:

"Before the constitution of the Supreme Court of the

Dominion of Canada there was a right to appeal from the

Courts then in existence where the value of the matter id
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controversy was beyond £500 but fh f aSupreme Court. The language „fthf ""^ ^P^'^ '» *e a 5».

Majesty n^y^ Tj^uSy'TlliZ^^ ""]' -•"^-"h^^-'"'^'
Her royal prerogative;' fnd tW r ^T"" ''^ "'^^^ of
pared to advise Her l4ie,?v tl .

^?'-''s>.ins are not pre-
admitting an appeal to hI-^ Mai™,™ ' ^'^^ P^'^B'^tive by
Supreme Court of the Dominion'' '^

-n Couneil from the
gravity involving matter of nS w ^^^" *'"' »«> » of
'l"est.on of law, or affeeting'Znertv of'"' "'r™ ™POrta„t
or where the ca«. is otherw^isTof ,om» .'n-

"''™'"'' ™ount
of a very substantial charaeter ^ " ™P''rt«'"^e or

..own y,p^^!:Z TtZ\'^::^ ff'l'^' ""-'P'- 'aid

f.
Andrews (3 App. Cas 159 and'^n Ih

"" ^- ^'"""'' «f
Langlois (5 App. Cas. 115) tn th„

^^ '"''"« "^ ^"'^ V-
t ey are of opinion' that hey 'oST ^P:*"'""

'
^^^ ^

Majesty to exereise her prerJatLT i^" " '"'"^<' ""rm a case depen.ling on a dTSn ''^ «^™>tting an appeal
«l>;ro is no question involved o^an?™' "^

^T''
*° ^^hi'h

public mterest or importance theW "^^.""'Je or of any
advise Her Majesty to^efusriib*A:? to"a1trin"l,''r-^

La Cit. de^Montreal v. L.s Ecclesia,ti,„e. de St. Sulpic., U App.
Per Lord Watson, p. 662 "P„.»

o.rcumstances that the principles unnn'y,.?"."'^'''^
'" "'«'

« be aUowed do not acCit of »„^^" *"* '=PP''al ought
haustire definition. No ™L carb"^ l»"S

approaching ,„ L.
aot necessarily be subje™ to fu,!,™

"* ''?^ ""'^'"^ "ould
attempt to formulate aiy such rnl^

q-'aJifieation, and an
nnsleading. I„ some ca^s as in P •

*'''' """""'''"^ P™ve
Cas. 103, their LordshirLve La "' •"• '^"3'""'' « ^pp.
tarn particulars, the absence of w^'T'^T ? '"''«'»« -^e^"
mfluence in inducing them to adv^» .w", '"'™ a strong
be given, but it by no means ^^?i

""" '^a^e should no?
commended in all ea^, S' ./l":,^ ^^l

'^ave will be
A ease may be of a TubstentTaV i "^t

^^"'""^"^ "^oi"--
natter of great public inherit «„]

^Jaracter, may involve
'luestion of law, and yet the mW *^.

™''' an important
appeal is sough; may appear to bTn?!^™"'

^^'^ ^"^^^ '"
"he umittended wiih sufficTent douh -'• "?^' <"• at least
*P» .n advising Her Ma/e^°' t^f^J^C'^a^a" '^-

323
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Olaign* T. Hurray (1903), A.O. 621.

Held—" According to section 71 of Revised Statutes <il

Canada, 1886, c. 135, there is no appeal from any oudgment

or order of the Supreme Court of Canada except by special

leave of His Majesty in Council. Where a suitor, havinj:

his choice wliether to appeal to the Supreme Court or l«

His Majesty in Council, electa the former remedy, it is not

the practice to give him special leave except in a verj stroni;

cHsc.U'riHce V. Gagnon (1882), 8 App. Cas. 103, followed.)

O.P.R. T. Blain (1904), A.O. 453.

Special leave to appeal from a decree of the Suprein.

Court of Canada will not be granted to a petitioner who ha.s

elected to appeal to that Court and not to His Jlav»l.v

direct, unless a question of law is raised of sufficient in.

portance to justify it. Ex parte Clergue (1903), A.C. ...1.

^""iTproved Daily Telegraph v. ^^I"f9Min (1904)> A.<;.

^^6,Towmend v. Cox (1907), A.C. 514; C.R. (1907), AX.

26.

Victoria Railway OonuniMioMrB t. Brown (1906), A.O. 381.

In this case the Committee, in discussing the applicatic.n

for leave to appeal, expressly affirmed the language used in

Clergue v. Murray above.

Principle—how applied:

The principle expressed in the above cases is clear, Imt

it is not ^ways possible to see how it was applied m the latir

'''"one" would expect that where the applicant to the Privy

Council had already exercised his right of appeal by goins

toTe Supreme Court, a review of the decisions would sho«

many more cases in which leave was refused than cascyn

which it was granted, but of the 24 aPPl'^afons oj this d .

made since the decision in Clergue v. Murray, 11 v. re

Tanted and 13 refused. Of the applications for leave to «„•

feal where the Supreme Court has reversed the judgment «t

fheourt below, of a total number of 41 made since C/.rff.

V Murray, we find that in 22 leave was granted and in V

''"'^"peUnrntemplating an appeal to the Privy Coiind

may obtain some assistance by examining the decisions «t tlie
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tela*;.:";: ;°p:ai''i/?h»^°r'"r •""' '<™'"^'' »-« =»•

Laidlaw V. Vaugbaa-Rhys, 4°
Can sr I ...

M,.aa.^.av..a.,„„ Co.'?; L^„Jf„,„- «,,..,„ ,„., ,, ^,„

Coote V. Borland, 36 Can S C R 2sl''
" "*•

Toronto v. Grand Trunk R,fcS./// Can. S.C.R. 232.

canadlan Northern R,y Co v « m
""'"'' ""' dismi8.,ed.

C.R. [1910] AC 250
^°"'"''''' <"<» A.C. 614.

Mc^rv.''^ran?uth:-3?Ca'S'»lc'k«4-'-'T^ *^ '^«-

McC°feTa'n''v.'^Pr,U^ EsL^^^^'
^"- '' '' "

imperial Bink y Rank of H.™.,?' " <^"'- ^CR. 249

rn- .15l7n.-SS?;S --'"
"^•

:^.MV'gr.T9/gSdV^^y.C0.,3S^
Hanaon v. Grand Mere, 33 Can sc ^^ g^

denfi„^Th:4":me Court l^'dT"T'
"''^^ '"^ -P™"

favour vva.. reversed
' "" •'"''gment below in his

= 'rr;',ra5V^s?R"f2?«-'-
ayran_^

.. DuBsault, 38 Can s C H «n
I man Baak y, Brlgham, Cout, laa 3E5

32»
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Leahy V. North Sydney »7 Can. 8.C.B. 464.

W»de vr. Kendrlck. 37 Can 8.c R. 32^ ^„
E|"cfjrd:rrv''"k.'vi:r."oneUe. etc., Co.. 45 C...

CoJiftUun. CO. V. »-.--.,'» ^"-„r«-
"'•

srxn^eS^VKrS^-^i'^.c^-.
Provident Saving. Society v. B'"'*' •"'g

'g „. 513.
East Hawkeshury v. Lochlel, 34 can. o.i-.i*

has been reversed.

Horne v. Gordon, 42 Can. S.C.R. 240

2ovm V. The Kin.-, 43 Can S.C.R. 106
^^ ^.,^^

Sedgewlck v. Montreal Light, Heat s

Stuar^v.Vnl'or Montreal, 41 Can. S.C.R. 516, C.R. P^.U

EauUy'piJe InB. CO. v. Thompaon. 41 Can. S.C.R. 491, r R.

U..ITP^:^^^^^:^,, 3, can. S.C.R. .:.
Attorney-General ol

S^o "Jf^ <= r R i

IjrdSt^L^nTa-lfd'n'I^Sdyk'e'v^Barrett,
36 Can. S.C H.

pay v^Crown Grain Co., 39 Can. S.C.R. 258. C.R. [lOOSl

A.C. 150. o r. u 902 CR 11908] A.C. 416.

?rMe%"trkly'n\kr3"'£rn.''"s^C.^R."n^ C.R. n."«

Redtonntaln Rly Co. - B'-^^ Can- S.C.R. 390.

A,he?ta^5lyrirrlgat.on Co. vJhe King 44 Can. S.C.R. r,0..

rra?:Srr-rstr'e^et%'\y.%'o., 34 Can. S.C.R. ...

'^''-
'I'^nL^'si Can SCR. 650, C.R. [1906] A.r. 1

rAr'tUr v'^CVon C^^rtr^e CO. 1 Can. S.C.R. 392.

BeicSer V. McDonald, 33 Can. S.C.R. 321.

Other cases.

WUfley Or, Concentrator Syndicate «. Gnthridge (1906) A.C. 548.
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.v,.r Nubstantial as totweon parties, is not one of publiL' i.n-
[.ortanee aifording sufficient ground for granting speeial »• ^

Spec'lal leave refused when legislation subsequent to the A„r!e«l,decision m appeal had disposed of the eontroversy, J, ^.

^''"""•

amount at stake being ineonsiderable. Commissioners of Tax-
Hl.'in tor .\nv Soulh Wales v. Crouch, (1908) A.C. 214.

iV paric Applications.

a c,:vfft"ha"'b:n Sed'""
'" "'"""" "'" """'^ " ""''^ ""'-

iUilwHs to Dismiss Appeal.

,i ,,'UI'hTh
'""'.''"'? "'i'«'"'«<^">™ts or bad faith in eonnec-

t.un «.th the material upon whieh the leave has been granted
r It he respondent proposes to objeet that the Privy

li; H^eal'^sZ,";?fr' *" 5™' "'" "PP™'' » """i™ '0 '«» ^ss

m .n'^n!J '^ *" """''' ."* ""^ ^'"'^^t """"^t possible
to «ne needless expense, and a neglect in this regard by therespondent may affeet his right to recover costs.

flaying execution.

HcDoogaU T. Montreal Strut Ely. Co., Q.R. 24 S.O, 609.
The Superior Court cannot, on the mere affirmation of

\-Z% f
*','" '"^'"^ *" "PP'y '° His Majcst™ Privy

P eme Cou:rnf'°p''PP.'""
""""

?
'""" ^"<'«"'»' "^ 'he

Judgment. ' '"'P""* "'" execution of said

Adims & Brans v. Bank of Montreal, Cont. Dig. 593.
A judge in Chambers of the Supreme Court of Canada«di not entertain an application to stay proceXgs pend

.»8 an appeal from the judgment of the Court toX Judi
o)ai Committee of the Privy Council

This-^deeision was overruled in Vnion Investment Co. v."'"«. 41 Can. S.C.R. 244. Vide notes to Rule V.K, infra.

(riminal appeals.

anJalV^Th"""
°' •''' ^T'""' ^<""'' '^ «»"' *" criminal

I Iff ,.,
P™y>sions of the Criminal Code take away

3:27
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,„ the ..xcrciso of it, -thority »o 7^; ,,f^:t
court*" the Parliament ^^ Canada m 1874, l-X^^^^

^^ ,„„,

(B.8. (1906)-.'''^*'C'Li Ue, from these courts t„

trovertcd electaom. No ^^f^'^W^ndry. 2 App. f,...s

His Majesty in Counoil._ Thcbcrge v.

102; V«/i.. ^,- ^"."f^'^i^^ertrf Klections Act, i.i/r«, i>

Section 69 " '«' ^^<j»" ^'J^ the Supreme Court nf

provides that the juagrniu,

Canada in election '"^ »^»" '^„" KcHncdj/ v. Puree//, r,:.

In the «l»««"y „t°X .ludTeialCommUtee in refus,,,.

L.T. 2-!., ."/™. P-. fl' l*"?,;'," was no substantial dislinc

leave to appeal s"'"! *'""
*Xh was the subject of decision

tion between the sta ute w ueh was he ™ J
.

^^_^, ,|^,

in r/u'6.r^e V, i"""'" ??''„
"hout g ving any decision on

case in <l'i<'»t'™' »°^
'ffu^ cxistencf of the Royal pic-

not to be exercised in that ease.

Appeals from Board of Railway Ccnmisdoners.

Canadian Pacific Rly. Co. v. Toronto <""|; ^"p^^^^,, ,.„„, „,

It wa« held that an "PP-^f^'^^t ^"irwlich an .ppeal

Canada to the Privy ^"»°"
»„"'tt Soard, under sec. ;,6,

il-r/llf trSayTel IS), v.. p. m, .,ra.

Admiralty ca.es.
^,,^.^^^,

The Exchequer C»urt <^f Canada «.^^ ^^ ^^^ ^^^

of Admiralty, and l-.y
/*-'"' Amiralty jarisd> .ion within

vide for the exereisc o*^.f°""i, ^.(?olon.. 1 Courts of

Canada in »^7,7."\^^^ in is made in section 14 t«

Admiralty Act, 18. P™" Admiralty direct to the

an appeal from a local juage m
Supreme Court ot Canada.

^ ^^^ (i,np.), .53-34

'^he Colonial Courte of Atoir«
y^^^^^^ .,,^,^^ ^

V e. 27, s. 6, snb-s. 1, P"™" . British possession in

from th; i"dg>"«"t."*.Ttirfon°erred by this Act .m,,.

're exercise of the ^u^d'c^ion .onferr^^^^ J ^^^^^ ^

where there is as of
"f*

""j'l'^^'sty tb. King in Council
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ntherwise Hpcfially allowed in a particutar cane by lltT** "o.

Mtijesty the l^ueen in Council, an appeal under this section
^,

~

shall not be allowed (a) from any .iudgnipnt not having: the ^.,.,^|„

ctTtH't of a definite jndpnient unless the Court appealed from

h.iM (fiven leave to appeal."

\a Bow McLnrhHn v. <'rtmosu)i. June JlOth, 1008, an appli-

laiion was made for leave to appeal from a judpment of the

Supreme Court. The Court jfranted leave on the ground
TliJit the question in inHue involved the jurisdietion of the

Kxrhequer Court of Canada acting under the Imperial

Statute a.s a Court of Admiralty.
Section 7. sub-s. 1, in part provides as follows:

'"llules of Court for regulatinp the procedure and prae-

ticp (including fees and costs) in a court in a Hritish pos-

session in the exercise of the jurisdiction conferred by this

Act. whether original or appellate, may be made by the

sHrne authority and in the same manner as rules touching

til*' practice, proeedurn, fees, and costs in the said Court in

tilt' exercise of its ordinary civil jurisdiction respectively

iirt' made."
The general rules and orders regulating the practice

imd procedure in Admiralty cases in the Exehecpier Court
t't' Canada contain no provision regulating the procedure
t(i lie adopted on appeals to His Majesty in (council, but rule

No, 228 provides thai "in all cases not provided for by these

rules the practice for the time being in force in respect to

Admiralty proceedings in the High Court of Justice in Eng-
hmd. shall be followed."

As to this Safford & Wheeler say in their Privy Council
Practice, at p. 016: ' Inasmuch as no one of the rules of the

High Court of Justice applies to appeals to the Privy Cour"il

and the Order in Council does not provide any substitute for

Rules 150 to 155 of the rules of 1883, as to tlii proceedings

to >-p taken in the court appealed from on appeals to the King
in Council, no such rules appear at present to exist."

Pyaiiirc in i^uprnne Court in AdniiraU;/ appeals to the

Privy Council.

The forms given in SafTord & Wheeler, pages 908, et seq.,

in eonnection with the giving of bail in appeals from the Vice-

Admiralty Courts under the above section 150, have not been
luUowcd in the Supreme Court. The practice which is now
si'ttled is as follows: The party desiring to appeal having
already given a notice of appeal as required by Vice-Admiralty,
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riili' l.'iO iiifrn, tfivoa a noti™ of an application to tli-

.•ourt or a judRo lor an oril-r fixing tlie Imil mion tli,. |m„.

,)OHC(. appeal to His Majraly in t'ouncil. A form, t. 2, uil!

he fnunil, infra, p. IWH.
. , ,,

The- Hrst application made in the Suprcmf- < oiirt nt i „-

kin.l was in the cw of the HS. "Cflpr Brf«... y. TAr /(„ /,^

iica A- Onlario SarigatUm Co., before Mr. .lustice Win,/ ni,

In the next follottinu e«»e of Tli, 'AWam, v. Thf All,„

Lim, Slinm^hi;, Cn.. the motion wan made vetnrnaWe in

eourt. In the oa»e of the SS. ".'ranmorr' y. Hndolf. il„.

motion was mad.' returnahle hefore a .iudRe ot the «upr. n,.

Court and tlie order tixing had was made hy .Mr. .lusii .

Davies. „ , . . u- i

It is deairahle that applications of this sort, which ;ip

purely formal, should he i.iade to a .iudRe. rather than to \w

full court.
, , 11-1

Upon the return of the motion, the usual order is i.iii.lr

directinu the proposed appellant to give bail in a sum not

exceeding MITO sterlintr, to the satisfaction of the Rejti^liMi

of the Court, on or hefore a day Hxed in the order. A Inn,,

of ordiT C. :t. will he found, infra, p. 689.

Instead of having the hail taken by the Registrar ot ik

Court, which would be a P™<^ti™ .«»»'»«?"' *"/''|?/,,T,:",'

in the Vice-Admiralty Courts (Vide SaffordJ; WhtcUi. v.

911), the practice is to have the bond executed as in ordinary

cJs and presented to the Registrar for his approval, "i.

notice to the opposite party. Where the houd is not tlml <<

a Guarantee Company, there should be the usual alfidav.ts

of justification.

If the security is given by paying money into court, il.r

usual order allowing the security in the form "»''d »° *PI';;;
;_

to the Supreme Court may be adopted mutatts mufaiirfis. flw"

body of the bond is in the same language as is used in ap.

peals from the Vice-Admiralty courts in Kngland. A term

of bail, C. 4, will be found, infra, p. 690. A form ot ord.r.

C 5, approving bail will be found infra. ].. fi.W.

The Vice-Admiralty Rules in question read as follows:

?x>m-^?rr,raren.{;^tf%pra:^.""A%rr,

"-x::. ir:>.'hrjra.*r«tro.p ....^^^
J-ft„T/rr^ra^rof;;aeVXTer.Vror
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vided that th» party In whoM favour it haa be«n made Rtvea ball>^ '>B-

to abide tbe event of the appeal, and to annwcr the roiti thereof
in luch ium at tbe Judge niAjr order. I*- ^^

"152. An appellant deilrlnjc to proierute hli appeal la to Apjiealfl.

«ause the Rexlitrar to be lerved with an Inhibition and citation,

ml a monition for prorpxi. or li to take luih other Htppi aa may
1)0 rpqulred by the prattlrp oi the appellate court.

"163. On lervire of the inhibition and citation all proceedingii
In rhe action will be itayed.

"154. On lervlce of the nionitlnn for procPBP the Kefilatrar
nhnll forthwith prepare the proceit at *hp eipenie of thn party
ordt ring the lame.

"iri.'i. The proceiB which shall cnn-,at of a copy of all the
pnxeedlngB In the action ahall be al'.,.. -d by the RpKlitrar, and
Bnaled with the leal of the Court, and tranimltted by the UegU-
trar to tbe Reglitrar of the appellate court."

In thn first edition of this work the opinion was p.xprosxpd

that spption 6 nbove of tho Coloninl TouHm of Adniirnlty Act
(Imp.), r»3-54 V. (». 27. would nppenr to (rivo a ritrht of np-
pnnl fir piano from tho Siiprome C mri of rnnnda to TTIh

Mnjt'sty in Council in appeals tnkon to the Supreme Court
from ft .iudffment of the local jndjrc in Admiralty or from the
Kxi'hoquor Court sitting in appoa! from the local .indfire in

.\(lmi rally

Since then tho Judicial Committee has expros.sIy so

ilicidcd. Itirhfliru A' Onfnnn Xarifjnlio)i Co. v. SS. **Capr
Brffnn," ^1907) A.C. 112, C.R.- [1907] AC. 205. Their
Lordships there said

:

"Their Lordships are of opinion that the express pro-

visicms of the said 6th section of the Act of 1890 (Colonial
Cuurts of Admiralty Act) conferred the ri^fht of appeal to

Mis Majesty in Council from a judgment or t^ *ce of the

Supreme Court of Canada pronounced in an a jal to that

Court from the judgment or decree of the Coloninl Court of
Aihairalty for Canada constituted under the Acts afore-

said, given or made in the exercise of the jurisdiction c^n-
ferrvd upon it by the said Act of 1890."

Jufiffmrnts of Judicial Commiftrr—how enforced.

Lewln T. Howe, 14 Can. S.O.R. 722.

When a judgment of the Supreme Court of Canada lias

hcfti reversed by the Privy Council the proper manner of
rnfonnng the judgment of the Pri\y Council is to obtain
an order making it a judgnent of the Supreme Court of
'anada, and then have a ci . ificate of the judgment of the
Supreme Court forwarded to the Court below. If the judg-
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mcnt of till' Huprciiic C.nipt i» afflrmi><l by lli<' I'rivy Cr.m. il,

it in not nowniuirv to take out an onlcr in the Supreme ( ourt.

The nripliention to <mke nn "nirr of the .In. leial ( ..,„

miltee nn oriler of tile Suprem. Court nhmil.l he mnrl.' m

Chamhem.
. ,. . r. i .l

Ah to enfcireinn llie order of the I'nvy Coumil «ilh

r,.»i t to cohIm. r.W. noteH to seetion ".:), p. 302. «i(prn.

For provisionn rehitine to appeal" from provineial ('"iirtM

iliriit to the Privy Coiineil. villi p. .'ifi. miprn.

rn,inli-rii,l npi<n,h-S,ii,rn,,i- Cniii-I ami Prini Cmiiu^l

McOiMvy T. HcDoofall, Ooat. Dig. 74.

At the hei;rinit «f the appeal it appearod that the r»|i..n

dent had taken an appeal froTn the same judKinenl I" ll.r

Mftiestv's I rivv Couneil, and that the respondents mii.I

appeal' waa then pe..din„. The Court, in <on«Miu. n.j.

MopiuHl the arguments of eounsel and ordered that tl.

hearing of the appeal to the Supreme Court "t «i':''l»

should st.ind ove- until after the .idji. lieation of the -:n,\

appeal to Ihe I 'vy Couneil.

Eddy T. Eddy, Oont. Dig. 130.

Where the respondent has taken an appeal, from llie

same jmlnment as is eomplained of in the appeal " th''

C.re ne Court of Canade, to the Judie.al Commiltv, et

iler Maiestv'a I'rivy Couneil, tlio hearmg of the appe.il to

he SupremV Court «ill be stayed until the Pnvy Coiuinl

appeal has been deeided, upon the respondent undert.ikicK

Jo'^'p"^''-"! with diliKenee in the appeal so taken by hn„.

In the ease in question the eosta were ordered to b sH

ill the cause.

Bank of Montreal t. Demers. 29 Can. B.O.R. 435.

Hdil. (following t:ild<j V. Eddy. Cout. Dit,'. IW). thai

uhere one party to the appeal n th'> court below

^
launched an appeal to the Privy Council the o^lir.rtj

to the appeal should not inscribe an appeal from th. s,nr

udgn,..nt to the Supreme Court «hi e the other ap,»|i

pendimr. and if he does his proceedings in the >>»]«-««

Court will be stayed with costs.

For Privy Council rules, vide p. 668, infra.

-^-siti
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:iu;i

y.iiijlixh conn.

TiJTZT '^

\l
7';'""' "'"••'• "" »""''"•'»'• "' -I"

''""""

..r,l.r f..rf,., ,n« nv„B„iz„„,.,.„ „f „„„,i,H ,„„.,„ „• „ ,„l",!
;""•"'•"•"• '""I ""t".! «it t .iiiri,.li,.|in„. Tl„ /„,!'.

'/"w,,",*'- n- If""- \v,""'
-""^ '"'"' ""'' "'"' '"-"•

i:i.l ,tr™tr,l tlM. ,Mil,|„.„t,„„ „r Mt,.r, in n,.»,,,„|„.,N l,v
..•.rnst,.p ,T,.„.,s,n„ ,1,,. ,„l,„i„i,trntinn of ,i,„li

',.
'„, „ ;'„

""","' '•"'"•'•, "" .'i"li''i"l fn„,„.i,„.,. , ,„„„„„,,.,, ,.,. ,

I.-
.;

to nppo„l. „, „ „pp,.„n.,1 ,,n„,„ f„.i. ,|„„ j, „, , ,"'""" ""•'•">"l'H.n,.,v ..(• ,1„. Cnnrt ,„ ,1 „.i.l, ||,„ , „
"n....f ,.„nt™in1, In ,v FV Sniizn, P.r. ArMi 1„ I),,,, luu"

'• Sfrrra; »i,iV» /a/.T« rn„}„>nH„ r.,rfr,l fh, Anmn/ahh
A,„..,n,f.-\\.horr thf m,tH ,ip,. snhstnntinMv for tlio snw
mattrr. nnil involve flio snmo i|npstion», nml the Court holow
h:H pninoiinml ono jndcmont ns its rl,.fisi„n which isi to
.lil.rn.in.. oil tho snits. tho Privy CoiinHI mnv civ^ lonv,.
to iipponl. Tt hns ,lirecti.<l in such a cnso tiiiit 'f tho piirti..«
«h.iiil.l within two ninnths, iiL-rpi- thnt nil th nils wr,' t..
.ihi.l,. Iho ovcnt of the appnil in tho first s , on tho list
111.; r..por.l of tho first «nit only should hv trnnsmitt.-.l tii
this- oonntry; othorwiso thnt nil tho rooorrts shoiiM 1,. trims-

r^ To ^rw) '«,
''i

"" '""'" \"'""''"' '"'""'"'

iipnn tho rtooision. (.Jm,kh,n, Mnnlrrjen v. Cnnrrlor of

^::."rp.r."p™:ti'oo.'r'"' '
'"'' ''^- =«'^- '''''^"'" *

" Tmportaul Pmiit of i„„.,_[^„,lor tho special oircu.u-

;;,', "h ,""i'."."f-
"" '™P"ft"nt point of law lioinR in dis-

imt... tho Judicial Committoe linvo roconmiondo.l the grant-
in..- o Icavo^ to appeal, althnuRl. tho amount in question

k" ."T?r*Z? »" i"™™"-'- "«<«> (Windward Islands,
l^-!i 14 A.C. m. (fi„ff„r,l ,C- Wlirrlrr. P.C. Prnoti.-o. i

(^HcsHov of PMir ^,/rrr.,^_Sovc^al verdicts had heen
oM,n,„..d against the frown in ,a Colonial Court, and th"
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points involved in all the oases were the same, and materially

concerned the rifthts of the Crown and the duties of the

fhivernor. The Privy Council, although the value was intu.i

of the cases helow' the appealable amount, pcrmittid the

Attorney-General to appeal, the appeals heing consolidated.

Ill iv Altonuii-dcncrat of Victoria (1866), L.R. 1, !'.<'.

147- 3 Moo. (N.S.) 527; Ko KMw v. Snaddcn (Rengal.

1868) Ij.R. 2 P.C. 50). Where the Attorney-General of a

Colony had exhibited a criminal information against a person

for an a-ssault, which he charged to be a contempt of the

local legislature, and the Colonial Court had allowed a

demurrer to the information, the Committee gave the

Attornev-General leave to aiipcni. (Atl.-Oni. of S'lir S„"//i

Wales v. .Uacphrrsov. (N.S.W. 1870), 7 Moo. (N.S.I. Y>>.

So also where a question involved a principle of gemriil

loi'al appli' ition, and of local importance in .jiidicial pro-

ceedings. (Emery v. Binns (Jamaica, 1850), 7 JIoo. I'.l.'i:

cf. also Broirn v. McLauqhan (South Australia. (18701. 7

JIoo. (N.S.) .106). So where the construction of a Cohiiiial

Act was in question, leave to appeal was granted, though only

as to that part. (Broicii v. McLaiighaii (South Australia,

i870). 7 Moo. (N.S.) 306. See generally Lindo v. Bnrr.ll

(Jamaica. 18.')6). n Moo. 456: Wilson v. Cnlhiiihr (Hai-lia.h"s.

1855), 9 Moo. 100; St. George's Churchinrilens v. Miuj

(Jamaica, 1858), 12 Moo. 282; Bosieell v. Kilhorn (Quelioe,

18.59), 12 Moo. 467: cf. Castrique v. Biittigief, (Malta. I8.1.11,

10 JIoo. 94. Contra, Johnstone v. SI. Amlreie's Cliuirh.

Montreal (Canada, 1877), 3 App. Cas. 159; Spearman v.

East India 7?,/. (Bengal. 1869\ 20 L.T. (N.S.) .501
:

Fx

parte Kensinqtnn (I-eeward Islands, 1863). 1;) JIoo L'nflV

(Cf. K.x parte Gregory (1901), A.C. 128)." {Saford if

Wheeler, P.C. Practice.)

CO. Important qnestions of law or fact teaching

—

" (a) the interpretation of The British North America Acts,

1867 to 1886; or

•• (b) the constitutionality or interpretation of any Dominica

or provincial legislation; or

" (c) the appellate jurisdiction as to educational matters, by

The British North America Act, 1867, or by any other Act « law

vested in the Governor in Council; or

" (d) the powers of the Parliament of Canada or of the

legislatures of the provinces, or of the respective governnienti
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MfemiiM tn •-i.i!!. .T n
wrejoing enmneTations, with-nCounoii.

^hT^ul:!!!"'
"• °°""" '" "«"«" ••' " '« "'»" any

"'M«y •>« "f«rred by the Governot in Council to th>Sapren,. Com for hearing and consideration, and any ,n.«L^tonohin, „y 0, th. matters aforeaaid, .0 referred byZ^'^'

"2. When any Eoch reference is made to the Court is shaU

^
he duty of the Court to hear and consider it, and ^o an^t^Mch question so referred; and the Court shaU certify 7tZGovernor n Council, for hi, information, its opin oTnpoi each

Ilrh n^"" "* """"' '" ««• »"=" »-wer,. and suetop mon shall be pronounced in like manner as in the case of arnd^ent upon an appeal to the said Court,- and any judge whodiffers from the opinion of the majority shall in like mannercertify his opinion and his reasons."
'"»""' "*« "»">«

validity'of°rZ T". r'"°°
"''"» '» '« """"itionalvalidity of any Act which has heretofore been or shall hereafterbe passed by the legislature of any province, or of any p o^*," n

of the hearing upon any reference under this sect^n Lh ?
persons shaU be entitled to be heard thereon

' "" '""=''

6. The Court may, in its discretion, request any counsel to

r^doTn"^rrd^r^inr "- '^^^^^^^^^^^^

-ioned may be pL W" . MinirrHnrcHuVof"::,».ney. appropriated >,y Parliament for expenserormi a« „
'^

::"::ii^'r^^v-:^^----oo-b^



336
SIPRKMK COI'RT ACT.

S, 60.

37 of R.S.C. 1886. 0. 135 as
«"J»'^'^ ^ve sections 1 »n,l 1

efs vested In the Governor '"
^"'^"^'or ,aw, or tourhlns th,.

America Act. 1867. or by
»'',>'°''^"„Ahe Parliament of CanaclR.

constitutionality of any legis aUon
"'fl^^^ ,„ „^„h he «ee« «

or touching any other matter wits re
^^^ Governor !i.

to exercise this power,
""'^.."f./^earing or consideration; tml

Council, to the SnPreme Court tor near g ^^^ ^^^^
the Court shall ''"^"P""

,'^f.fl„^ the Governor in Council, or

2 The Court sliall certify to ™« "
referred, with the

his 'information. Hs opinion,™ -i-^'n^" .^manner as in ,he

rn\%r?e?;ffrh.'sTp,'nr^- his reasons,..

u ... stated ;.v:j"^;r-fr™ :i,:::i'™e's;; r:;;:

under discussion that '« f-l" V\"; '"ct to hypotln-tical .,

ConH t<. answer questions xuth f^^^.
ji„„. ^t^,ea l,y tl,.

intended legislation and to ,, eet h^^-^
j,,^ ,,fer,„„.,.

Supreme, Conrt jYTTv^T^cT^^»'. i^U"- V^^"
•«"

any decision given thereunder.

A.oxne,-aen«al ^rjl'sej- ^TH.^- ^ " '"'
°°"

minion. Brewers Case <18»8), a-*-. "
, |,,,.

.^Their Lordships will --nswer br^e >
tt^^^^^^^^^^^

^^

the other questions «"
'""«f„ ''^J rtain fron, the rv.nnl,

Tnnada So far as they can aseertai
„i,.p,„iv l.-vii

STe'differ from ^-^/'^r^ief^l^late'"
«,*„'«-«• ..ucl,

answered in this «^^«^ J^f ™'J 7,,^„re, hut have not i|.

ntay possiWy ^<-<^^^
""^^nd present con roversy. Tl.o.r

vet Riven rise to any
""'..t^tlmt these questions, hens

Lrdships must '"^her observe t,a^the^q._^^^
^^^

in their nature i™demie^ rather ^n -i

^^^ ^,_,_^^^.,, „„,„
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li'ft to speculation: It must, therefore, be understood tliat**- ''"

tlie answers which follow are not meant to have, and eaunot
^.,fp„„,.p,

liave, the weipht of a judieial determination, except in s»i,V liovcTimr

I'iir as their Ijordships may have oceasion to refer to theinComii-ii.

iipinions wliieh tlie.v liave already expressed in iliseiissing

the seventh question."

Attorney-Oeneral of Ontario v. Hamilton Street Rly., (1903),

A.O. 624:—

With regard to (he reinaininj; (piestions, whieh it ha.s

vn sufiiested should he reserved for further argument,

.ir Lordships are of opinion that it would he inexpedient

liiiil eontrary to the established praetiee of this ISoard to

attemiit to give any .iudicial opinion upon those ipiestions.

Tliev are (|uesti(ms proper to he eonsidered in concrete cases

,,iilv: and opiniims expressed upon the operation of the

siciious referred to. and the exti^ut to wliidi they are applie-

iililc. HouM he wortliless for many reasous. They would

lie niu-tliless as lieing; speculative opinions ou hypothetical

,]iirstions. It would 1)1' ccmtrary to principle, inconvenient,

iiiul inexpedient that opinions should he jriven upon such

,|iiestinns at all. When they arise, they must arise in eun-

,ntc cases, involving.' private ri;;hts; and it would he

(Ntri'inelv unwise for any .iudicial tribunal to attempt

l« I'nreha'nd to exhaust all possible eases and facts which

iniLrlit occur to (|Ualify, cut down and override the opera-

tion of particular words «h( n the concrete case is not before

it."

In re Sunday Legislation, 35 Can. S.C.E. 581, the ma.imitv of the

ii.iot said. |i. .'ifll :—

We arc of the opinion that the ipiestions submitted to

Us as to wliethcr certain supposed or liypotheticid legislation

nlii.'h the lesrislature of one of the provinces mi|,'ht in the

future enact would be within the powers of siicli let;islaturc,

ate not within the purview of the section. Questions as to

tlii' constitutionality of existinsr legislation are clearly within

tlic meaning of that :i7th section (now section CiOl. and the

L-i iicral wtu'ds ' tuuchiuK any other matter ' mii.st be con-

si.lrrcd as within thi' ride rjiisdeiii (jc iicrix :ind may well

ri'fiv to orders in council by the Governor-General or

J.iciitciiant-Governors. as the case may be. passed pursuant

to tlic Dominion or provincial legislaticm the eonstitution-

iiliiv v( whicli may be in question, or (o departmental regn-

lati.iiis authorized'by statute. These orders in council cover
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a verv lame legislative area, and inelude regulations on Ih,.

subjects of navigation, pilotage, fisheries. Crown lands,

forests, mines and minerals. For the first time this questi.m

of juristliction has been raised by one of the interested y.iy-

tics and for that reason we feel bound to express the tnr..

going views, from which Jlr Justiee 9edgewick dissents.

"As however, the practice of this Court heretofore hiis

been to answer ([Uestions similar to those now submitted as

to the power to legislate vested in the Dominions or tli.

provinces and or appeals to the Judicial Committee ot tlie

Privv Council answers have been given by that Board on

the assumption that the questions were ™"anted by the

section to which we have referred, we will follow in tins

case subject to the expression of the foregoing views, tlm

pract..^e of the courts on similar references and proceiM t,,

answer to the questions as follows."

In the reference Kc Provincial Fishcnes, 26 Can. h.( .R.

444 which was a special ease referred by the Governor-

General in Council to the Supreme Court under the pr.,.

visions of this section, Taschereau, .T., made the followini:

observations:

—

. ,.,.,,, .

"Our answers" (to the questions submitted) are mer.lv

advisorv and we have to say what is the law as heretofdvp

iudiciailv expounded, not what is the law according to our

opinion." We determine notliing. We are mere advis,.rs.

and the answers we give bind no one, not even ourselves

The following (references have been made under tins

section, or the corresponding section of 38 V. c. 11 :—

In re JVpir Bnmir-l- Penilentinry. April. 18S0. ._,.,,..
7» rr c/»m!<. r™p«-o»<-f Act of 187S. md County of Terth. O,,,,

^"\^'re CancdTirmvcrance Act of 1S7S. end Connty of Kcl. <;„.

Dig. (2d. ed.) 106.

Die Thrathcr Case, Ca«B. Dig. 4MI.

The Uanitoha Saihia.i Cromivo' Cose.
oo r,„ ssn-

H re Statutes of Maiiiloha rclatmo to Education. 22 Can. h.i I.

^"/n re Provincial Jurisdiction to pass Prohihilory Liquor Z.<i»,<, 24

Can. S.C.B. 170.

7„ re Provincial Fist,er,e,. 20 Can S.C.E 444

In re Criminal Code, Biitomy .SVrlton.s 2r Can. S^.K. 4M.

7n re Sepresctations in the House of Commons. Nova Scolu, ».,.(

Wf,,. BniMiiiri-. .13 Can. S.C.R. 47i).

In re Fepresrnlalion in the House of C -ninons. Prince l:'l,,,ml

/.•.inirf. :13 Can. S.C.R. .TO4. „„„„„,InreSundayLcftisMion.^oCmS^i.TUHl.
He Guaraulee of Bonds of Grand Trunk Pacific Ely. Co.. 4. i jn.

S.C.R. .50.'!. „ ,„,
Se Critninal Code, 43 Can. S.C.R. 434.
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LegislaUie jurisdiction of Parliament. s. oi.

The question of the legislative jurisdiction of the Parlia-
"''"«'"«

li.ent of Canada to enact s. 60 of the Supreme Court Act 1; ,- .

«a8 never raised until IfllO, when this preliminary objection
"""'"'

>vns taken by counsel for the Provinces in rr References l,v
tlie Governor-General of Canada, 43 Can. S.CR 53ij ftwas there held by a majority of the Court that' there «as
Jl^irisdiction. From this preliminary holdinR, and before
the merits of the^ referenee were taken up, the Province
appealed to the Judicial Committee of the Privy Council
when the juusu ent of the Supreme Court was affirmed.

(.!,••> and fttctums.

Rule 80 provides as follows :—
-'Whenever a reference is made to the Court by theUvcrnor in Council or by the Board of Railway Commis-

sioners for Canada, the case shall only be inscribed by the
Registrar upon the direction and order of the Court or a
judire thereof, and factums shall thereafter be filed bv all
parties to the referenee in the manner and form and w'itliin
the time required in appeals to the Court."

Counsel.

In the case of the Manitoba School Act, 22 Can SCR
^n, the Court requested Jfr. Christopher Robinson, (30

'

t(i arsue the appeal on hehaif of the province In the
Vrohtb,t,on case in 24 Can. S.C.E. 370, it directed thl-
Hrcwers and Distillers' Association of Ontario to he notified
.ind counsel appeared for them at the hearing. Cass. Prac.

(il. The Court, or any two of the jndges thereof, shall examine
and report upon any private biU or petHion for a private biU
presented to the Senate or House of Commons, and referred to
the Court under any rules or orders made by the Senate or House
0' Jommons. R.S., c. 135, s. 38.

The following hills have been referred to the Supreme
Cjhirt under this section, namely: A Bill to Ineoriwrate the
(linstian Brothers (1876), Cout. Cas. 1; A Bill to in-or
pm-ate the Quebec Timber Companv (18,82). Cout Cas 4S-

"isft-n"^'
'." i?™''P»''''*e the Canada Provident Assoeialiou

[IXH2). Cout. Cas. 48.
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HABEAS CORPUS.

03. Every jndie of tha Oonrt shall except in matters arising

out of any claim for extradition under any treaty, hare concur

rent jurisdiction with the courts or judges of the several provinces,

to issue the writ of habeas corpus ad subjiciendum, for the ptir

pose of an inquiry into the cause of commitment in any criminal

case under any Act of the Parliament of Canada.

2. If the judge refuses the writ or remands the prisoner, an

appeal shall lie to the Court. R.S., c. 135, s. 32.

(i.'{. In any habeas corpns matter before a judge of the Sii-

preme Court, or on any appeal to the Supreme Court in any

habeas corpus matter, the Court or judge shall have the same

power to bail, discharge or commit the prisoner or person, or to

direct him to be detained in custody or otherwise to deal with

him as any court, judge or justice of the peace having jurisdiction

in any such matters in any province of Canada. B.S., c. 135,

s. 33.

G4. On any appeal to the Court in any habeas corpus matter

the Court may by writ or order direct that any prisoner or person

on whose behalf such appeal is made shall be brought before the

Court.

2. Unless the Court so direct it shall not be necessary for

such prisoner or person to be present in court, but he shall

remain in the charge or custody to which he was committed or

had been remanded, or in which he was at the time of giving the

notice of appeal, unless at liberty on bail, by order of a judge of

the court which refused the application or of a judge of the

Supreme Conn E.S., c, 135, s. 31.

Uo. An appeal to the Supreme Court in any habeas corpus

matter shall be heard at au early day, whether in or out of the

prescribed sessions of the Court. U.S., c. 135, s. 35.

The Supreme Court has appellate jurisdiction in /.«/;(«

corpus proceedings arising out of a criminal elmi>'i; to

review the decision of a judge of the Supreme Court on

whom, under section 62, is conferred concurrent jurisditli.m

with the courts or judges of the several provinces of Cauaih,

except in extradition matters, and the Supreme Court lias

no power to liear an appeal from any decision made ''y a
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V i'-h l.«s niris.U Z tn V •

"^"^.f". "" «""( to thp nourt

1 ^r«.•^n^n jt'di^™';™^;"'' ''-i'"- °f ", (rcii„„o„

in til,. ,j„dg,, of til, nrmi, r/
*'"• P"'"''''' "'™'iy vcsto<l

.m'l^'.s f this "our not V
''""/"' ""'" W'™' *" 'I"'

wn,.ialtribu,;:Kb^rj^:?^;;!."PP-'.f'™: t..o pro.

•Hilion mast have Won to nmviT f
""'*"'"'»"'•. the in-

i:.nXC,:^'^^'t^-H^=r^^^^

''i^'-„,;ht:pion:i,,nTr;.^"":' ,'" ,""* """-'••

In re T„pa„i„, 12 Can. SCR. ni. Per Ritchie J

^:M'::».r™,.:,::;;;;rL:^:-;r;r'''-'->/'pp--

;'^'^'•ithe/c;!:;o;';.;;;,,;u;:^"'•'-«"p.•™-co,,rt,

.'' "•«'•''•
''^tn.-ns to th,. ,v 'i rioo

™»"iMt,„,.„,. If

" i^ i" l.ursnnnoo of ,, sen „„ of
'"™'"""™*' "'"'I"''-

i- -n.,.n,.e follo,vin:l nlnw'tion hv'''"'''''"

'""'"'"•' "'"^

« a -."„„it,„ent follmvinrrsmnnnrv '","/" ""'"*'""- '*

-'^'-.ot«,er:;,Ct;;:-;^-,-^p~^jn

:i41

t'or[iii».
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can only return the warrant of commitment, and if that
;.i'

pear^ be good, it mu«t be_ conclusive so far as the writ ,„

habfon corpus is concerned.

In re Bonch«r, Not., 1879.

IMd (per Kitchie, C.J.) "as regards habeas con»,>:m

or oourtoVany appellate court, because the prisoner .an

come din-ct to any udge of the Supreme Court .ml, vul.
come '"™" '""',•'

-J refusing the writ or reman.lint'

the 'prLoirhe e' uUrttfe his appeal from that indgn.ent

to the full Court."

In re Pierre PoitTin, August, 1881.

In a case of committment by a coroner «»' "•>';?';;;

appUeation was made to Strong, J., fo.- a writ of hah^.^

'""'7m that under sec. 51 (now see. 62), the writ is t„ W

is.,ucd for the purpose of an in'iuiry into a eomm.m. "

do'^ not create helnce of murder, but only detinos .
he

punishment -hieh may be awarded for such offence. Writ

refused.

In re Spronle, 12 Can. S.O.R. UO.

Held the right to issue a writ of habeas corpus li^ne

nmifel by -cno'n .51 to ;'an enquh-y into the cause o e™-

mitment in any criminal ease under any Act ot th( ar

Cut of CaLur such writ ™-<",be—u^^ - " -
of murder, which is a ease at common law. (Fourniir ,.nu

"^i^'alfpiictfoft'- quash a writ of habeas .or,..,,, as

i„,ptvideStry i-ued may be entertained in the absenoo ol

""'itrT-coSS;;t;''rS^ya con. ...i.

genVral jurisdiction over the offence charged, a wnt ot
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cannot be contradicted by extrimiic evidence. (Henry J s. u.',,

A return by the slierilf to the writ setting out uneli .'l"**""
oouviction and »cntence and the afflrination thom.f by the

'""•

wurt of error is a good and sufficient return. If actually
written by h.m or under Ids direction the return need nJt
ti.. signed by the sheriff. (Henry, J., dissenting.)

In re Trtptnitr, 12 Can. 8.O.E. 111.

Application was ma(i,. to the Thief Justice of the
Siilircme Court of Canada in Chambers on behalf of a
piTson arrested on a warrant issued on a conviction by a

I-'":'™*'''
f""- « ""' of l'«l>faK cnrpm and for a rrrtiorari

to liring up the proceedings before the magistrate, the nppli-
dition being ba.sed on the lack of evidence to warrant the

fuirCourt
"P"'''"'™ ""s dismissed. On appeal to the

IhhI. Henry, J., dissenting, fiat the conviction having
iHvn regular and made by a court in the unquestionable
™T,.ise of Its authonty and acting within its .jurisdiction,
he only objection being that the magistrate erred on the
t,ids and that the evidence did not justify the conclusion
»t winch he arrived as to the guilt of the prisoner, theSupreme Court could not go behin.l the conviction and
in.juirc into the merits of the case by the use of a writ ofMh,, corpus and thus constitute itself a court of appeal
froTii the magistrate's decision.

The only appellate power conferred on the court inmnnnal cases is by the 49th section of the Supreme &
t.x,-hc,|uer Courts Act, and it could not have been the in-
tention of the legislature, while limiting appeals in
vrumnal cases of the highest importance, to impose on the
.oiirt the duty ot revisal in matters of fact of all the sum-
mary convictions before police or other magistrates througii-
out the Dominion. "*

Swtion 34 of the auprciiie Court Amendment Act ofIMO does not in any ea.«e authorize the issue of a writ of
"rii„rnn to accompany a writ of habrn.s- ior,,iis granted bv
a .l";lt'c of the Supreme Court in (^hambers, and as the pro-
""lu.-s before the court on hnhcas corpus arisins out of a
-niiiin,, charge are only by way of ajipcal from tiic decision"such judge in Chambers, the said section does not
.rat iiu'izc the Court to issue a writ of crrtiorori in such pro-
imliiigs: to do so would be to a.ssuine appellate jurisdiction
mpr tlie inferior court.

343
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Sembh. n.T Hitcliif. C.J., that chapter 70 of the Rcvi-. ,|

Htatntm of Ontario r.-latin« to liahrat corpua tloea not npi.ly

to tlie Supreinp Court of Canada.

Ex parte McDonald, 27 Can. S.O.R. 683.

Till' Court in d iviriftR jiidKniPnt aaiih—

•Till, petitioner has filed liefore me a eopy of the «,ir.

nint of eoniinitment and also of the eonvielion and inln,,,,.

ation filed liefore the stipendiary nmBWtratc, anil nlli r

papers, hut I must say that I am not inelined to go into .my

inquiry hehinil the warrant of eomimtnient.

"I am not disposed to Ro lieyoml what appears t.. m.

to he the plain words of the Supreme Court Aet and the „.4|

settled .iurisprudenee of this Court: Re «»;'''"'• l**''^ '"

I'oilvln. IHSl ; He rrrpniHrr. 188.J: Itr Spi-oulc. lH8h.

•The lirst piinisiraph of seetion :I2 of the Supreme :,„[

K.-ieheiiuer Cciurts Aet. proviih's ii.s follows-.—

•'•Kverv judtre of the Court shall have eoueunviii

iurisdietion with the eourts or jiuh-'es of the several proviii,.,.

to issue writs of hnhrns rnrpiis ml s;ilij,itni,liim for the pur-

pose of iin inquiry into the eause of eommitnient in .my

eriminal ease under any Aet of the I'nrliament ot Caiw.l.

"I helieve therefore tliat the .jurisdietion ot a .piil'-'i- "I

the Supreme Court in mutters of hah.as cirpw m any eiii,,-

inal ease is limited to an inquiry into the eause of eo,ui„.t-

ment. that is. as disclosed hy the warrant of coiuiiiitmnii.

under any Act of the Parliament of Canada.

Pe Patrick White. 31 Can. S.O.R. 383.

An iipnli.-ation for a writ of M,<i,s corpus wa.s relen-,.,1

l,v the ud.'e to the Supreme I'ourt of the provinee, and

„fter heiiriiiu' the applieatiou was refused. f)n an a,,,. ....-

tion suhsequeiitly iHiHle to M judsTe of the Nupreuie ( oori oi

Canada, iu ChamI.ei-s, //.'/. l-er Sedjieuiek, •1-^"

-Seetion :r2 of the Supreme eml l-..\elieqiier (ouit, .VI

(now seetiou li;!l n.ay jiive me u\\ llie power wlueh tie- .am-

nion and slatiite law Kives to judges of superior euurts in

mat.tei-s of hobra^ corpus, hut it does not eonslitiu- ;iie a

eourt of appeal with jurisdi.-tio.. to void or reverse ,H -

nients of the Supn-me Court oC Nova Seotin. If 11 "

the premises equal luul eo-ordinate power with a ^n^l>: "t

that eonrt iiiv power most eertainly does not extend tin-tlw.

The suRw-stion is almost impertinent, but were either ot the

two iud-es of the provineinl eourt who until now h;ive liaJ
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nn piirt in the matter, to Kniiit the writ luiil, in Kpite of lhi. "
judgment o. tlie Siiprcnu. Conrt, .md in vi, ntion n,u\ nH»er. „
"" ""

kT
?''','" »,'""r"'»'y «« of hi» possilily superior nml .";

'" 'v«biy infall.hle knowh.l^-e of h.w, to reh'nse the
prisoner hiH iietion vioJHtinR elementary |.rineiph.s „s to
lOTi authority an<l pre..e<h.nt, wonhl l,e open to not un-
.l«.rve.l eenHure. In the ease Ruppose.l he ivonl.l unhesitnt-
ir.i.-ly ami without .piestion aeeept a» hiw the iu,lKn,"nt of
Ins .mirt. And what he should and wouM do, r mu • nNo dohven if 1 thoncht the imprisonment illeeal (whieh I
.In not), I would not, and un.ler the eir.umstanees alwve
stilted, I eannot interfere.

The npplieation is refused." Dot ri,h i„ ,-c S.elfu.
mfl'tt. p. .14fi.

In re Vucini. 34 0»n. 8.O.R. 621.

The appellant Vaneini was ehai-Re,! with the erinie of
iKtl hetore the police magistrate at Krederieti>n, N.H and
liiiving eleeted to he tried HUnimnrily he plemled Kuilly and
«us sentenced to impri.sonmont in the p.Tiitentiarv. Appliea-
U,m was ma.l.. to a .pidire of the Supreme Tourt of Xew llriins-
>nrk tor a writ of l,ul.,as ,or,,i,s on the two main prounds: 1
r.at as Kv section ,8., of the Oiminal Code, as amen,h.d l.vW \. c. 46, a summary trial can only he had for an olfenee
tnal.le at a court of Rencral sessi, as of the pence, such see-

""V T^l"-}"^' ^i^"^ '""'"S "" «"«'h "'urt in New Uruns-
«Kk. 2. That the Dominion Parliament eannot cive iuris-
Ji-lion to a provincial court to try criminal olTenees- the
power to constitute a court of criminal jurisdiction heiiiKpvin only to the lepislnture.

The application for the writ was referred to the full
Court in New Brunswick by whieli it was refused. A similar
application was then made to Mr, Justice Killam of the
Mipnine Court of Canada, in Chan.hcrs, who also refused the
«rit. An appeal taken from this refusal to the full Court was

:t4:)

In re William Smitheman, 36 Can. S.O.R, 189.

In this case an application was made to Killiam .1 inniaiMli™ for a writ of /miea.s- ror,w, to inquire info "the™». „t imprLsonment of one William Smitheman, then in
llie pinitriitiary at Dorchester in the Province of New Rruns-

"'i
'"! I

'"'''^"^'""' V his Honour William H, Wallace
Jiulsre nt the County Court .Tud-es' Criminal Court in and
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for thn Mi-trop«lit»n County of Halifax, Di«trict No. 1, in

the rroviniT of Nova H<>otia, under the provinionii of arli.lf

54 of the Criminal Code 1S92, for the upeedy trial of in

clii'tiible olTeiioeH, and the following order waa made:—

"It ix ordered that a writ of habeas cnrpm iwiue dii t..!

to John A. Kirk, Kwiuire, Warden of Dorehenter IVnil. n

tiary, at Dorehenter. in the Province of New Brunswi.k. t.,

have the Imdy of William Hhithetiinn before a judi."' in

("hanihent at "the City of Ottawa, in the liominion of Ciin

ada forthwith to nnderRO and receive all and mnuulnr mhIi

niattem and thinim a» the said jndue shall then anil tli.iv

consider of concerninK him in this helinlf.

"And it is furth.'r ordered that a motmn for the ch«.

charge of the said William Smitheman from custody nn.lcr

the said writ of liabtas iuri>i:» he set down for hearim; I'V

a jiidnc of this Court in Chambers at the Supreme Ciuirt

Hiiilding in the City of Ottawa aforesaid, for the 14lh ilay

of June, A.l). 11104, at eleven o'clock in the for.'noon.

"And it is also further ordered that the production of lliv

Iwdy of the within named William Smithenuin in pursiiiiinc

of the said writ he dispensed with upon Tiis solicitor siL-niiii!

upon said writ an endorsement dispensinR with the produr.

tion of the body of the said William Siiiilhemun."

The motion for the discharRe of the prisoner Irnni

custody came on for liearinR before Uavies, J., in Chniiibcrs,

and WHS refused. „ ,, „ ,„„
I'pon appeal to the full Court (;!•> Can. S.( .R. 4.Kii,

ll'hi. "by the Penitentiary Act, R.S.C. e. 182, s. 42, tli..

officer conveying a convict to n penitentiary is to delivci' luiii

over without any further wiirnint than a copy "f the sin-

tcnce taken froiii the minutes of the court before wbi.li tli,.

convict was tried and certified by a. judRe or by the dcik .ir

HctipR clerk of such court. This was done in the present

case and the c'opy furnished shewed a record in the l"rm

which satisHed the statute and which by virtue of the sVMnW

shewed the jurisdiction of the court."

In le Ohules Setley, 41 Can. S.O.R. 5.

Seclev applied to a judRe of the Supreme Court of N'e»

Brunswick for a writ of habeas corpus application mn

referred to the full Court and the writ was finally rcluswl

(i:i C:an. Crim. Cas. 259). He thcr applied to Jlr. .iMstu'p

(iirouard. who. followinR in rr Whit, {sKpra. p. 344) rcluspd

to interfere with the decision of the Provincial (^ur1. 11-
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(h.a appiiril to the Supmni' Ciiiirt. when the ippfiil whh "• '•"

(liamined on the mrritn. —
Durinif the nrRiiment of thin appenl it v.«. iitatnl by

'"""'"'
...iinwl that in the appeal in rr llirhnrtl, .'W Can. H.C.R. 3n4,
.'jvra, |i. :;41, thi iippli>»f jon in the Supn me Court waa iimplv
n npctltion of u xiriiilar appliealion which had been refnuell
l.y the Supremi' Court of Novn Seotia: but thia point was
iii>t made in the arirument of that ea»e in the Supreme Court
nor WB« the nttentiun of the Court ealled to it.

F. Ifntiilioit.

In re Ltiiir, 29 Can. S.O.R. (30.

.Vn applieation havliiK lieeii iiincle to the Court to fljt ii

la.v lor hennnif a motion to quaxh an appeal to the Supreme
r..iirl in iin extrmlition matter, the Court retu»eil to fit a
.lay HA there waa no n snity for h mntion to qiiiiKh ihe
Ceuit havinif no jurisilietion to hear in appeal in a ease of
|in«e«lin(f» upon a writ of /in/.m, cTpii.. ariaiuK out of a
liiJMi lor e.itrailition under a treat.v.

I'./- also (laiiiinr <(• Crr, » \. Viiilnl Shilfs, supra, p. 102.

OERTIORASI.

m A writ of certiorari may. by ordar of tho Conrt or a indga
Hereof. i«n« out of the Supreme Court to brinf up aay papera
or other procaedinis had ur taken before any court, judge or
jutice of the peace, and which are conaldered neceaaary with a
»iew to any inquiry, appeal or other proceeding had or to C3 had
before the Court. E.S,, c. 136, •. 38.

The jiidgea of the Supreme Court have not the extensive
r"mnion law juriwlietion of the pr.,vinieal eourts to auper-
iiit. ml hy ccrtwran the administration of the law hv inferior

Ee Trepanier, 12 Can. S.C.K. Ill, per Ritchie, O.J.

CrlhmH is the medium through wliieh the Court oftf"«n, Dench e.tereises its .jurisdietion over the summary
'"

;'""f
"' inferior courts, .ind always was unlesa e.x-

l'r«sl,v taken away; no writ of error lies upon a convietion,
V, tl«, iinrhornn is the only mode of bringing it into theQueen's Ber.i^h in order to revise it."

« « > '"" we
I'l'i- Strong. J.
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"This spotion oiilv authorize the bringing up "f
i
ih-

cecdinss and papers "rcqiiirprt before tlie Supreme (•..iiit

sitting as an appellate e<,urt. The writ is n,.t n.ea„t i.,

aeeompanv a writ of habras rnrpiis returnable before a sin-l..

iudge If therefore, on a return to a writ of linhras ninn--.

it appears that the prisoner is in eustoily after convi.tin,,,

and the warrant of eommitment is regular upon its \::.:,

this is a eonelnsiv return to the writ, and a .ludge hi,. „..

power to bring up. by writ of ccriioran. something l.el,.,,.!

the warrant, namely, the eonvietion.

The deeision /" rr Trcpnmir was followed by Mr. .lustw..

Patterson, in Kr Arnhiii alias Ireda on an applieation l..i- ,,

writ of hiihrns corpiia. Cass. Prac. (2d ed.1 .)•">.

SeweU T. British OolumWa Towing Co., Oass. Prac. 56.

\ writ of cnlUirnn was moved for to bring up |iii|..rs

from the Supreme Court of Hritish Columbia, the rin.i

Justice of that court having made an order staying exnii-

tion on the judgment of the Supreme, Court ot ( m-.uV.,

certified to the court below in the usua wa,-. on the gn.uml

that an appeal was being proceeded with to the l;n.^

Council. Motion refused.

SPECIAL OASES EEFERRED TO THE COURT.

«7 When the legislature of any province of Canada hai

passed an Act agreeing and providing that the Supreme Court of

Canada shaU have jnrisdiction in any of the foUowing cases, that

is to say:—

(a) Of suits, actions or proceedings in which the parties

thereto by their pleading have raised the question of the validity

of an Act of the Parliament ot Canada when in the opinion of a

judge of the court in which the .ame are pending such duestion i»

material;

(b) Of suits, actions or proceedings in which the parties

thereto by their pleadings have raised the question of the validity

of an Act of the legislature of such province, when m the opinion

of a judge of the court in which the same are pending such o.nes-

tion is material;

the judge who has decided that such question is material shall

at the request of the parties, and may without such reaiiest.

he thinks fit, in any suit, action or proceeding within the class
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or d«SB«8 of cases in respect of which sach Act so agreeing and S. 67.

providing has heen passed, order the case to he removed to the
Supreme Conrt for the decision of snch (inestlon, whatever may^^™'*
be the value of the matter in dispute, and the case shall be below,

removed accordingly.

2. The Snpreme Court shall thereupon hear and determine the
question so raised and shall remit the case with a copy of its

judgment thereon to the court or judge whence it came to be then
and there dealt with as to justice appertains.

3. There shall be no further appeal to the Supreme Court on
any point decided by it in any such case, nor, nnless the value of
the matter in dispute exceeds five hundred dollars, on any other
point in such case.

4. This section shall apply only to cases of a civil nature
R.S., c. 136, ss. 72, 73 and 74.

Tliis section contains that portion of the Supreme and
Kx(lie<iuer Courts Act, section 72, which refers to the juris-
ihetion of tlie Supreme Court of Canada. The original
scetKin also gave jurisdiction to the Exeliequer Court in
certain cases, and these provisons are now contained in
section ;il of the E.xchcciuer Court Act, which reads as
follows :

—

"31. When tlie legislature of any province of Canada has
passed an Act agreeing that the Exchequer Court shall have
jurisdiction in cases of controversies.

"(a.) between the Dominion of Canada and such pro-
vince;

'(fi.) between sucli province and any other province or
provinces whieh have passeti a like Act;
the E.xehequer Court .shall have jurisdiction to determine
sucli controversies and an appeal .shall lie from tlie Exchequer
Court to the Supreme Court."

The legislature of Ontario, Nova Scotia, New Brunswielc,
Britisli Columbia and Manitoba have passed the neeessari'
statules to give jurisdiction to the Supreme and Exchequer
Courts.

Attorney-General of Ontario v. Attorney-General of Canada
14 Can. S.C.E. 736.

This was an action instituted in the Exeliequer Court of
Ciinada in which the Attorney-General of Ontario was
plaintiir and the Attorney-General of Canada defendant.

26
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The Statement of elaim recited that the legislature of Ontari,.

had plied an Act intituled "An Act to amend the ln«

rSpiSr escheats and forfeitures," authorizing the Ln.-

tenant^Gnvernor in Council to dispose of lands tenement ^.

Cmarn'trand personal l-op-ty; t'-t '*.;
Gov^rnn.,,,

of flie Dominion of Canada elnimed that Iler Jlajest) «,.s

eltid to such property for the '-^At "'*''<' ";™;;;''
„f the Dominion and not for the heneht f

/''«
,

I'[""

and acordinglv disallowed the said Act; that s.il

-

senuentl the Court of Queen's Bench for *he Provinc.. .„

Quebec n a case between the Attorney-General of Qu,. ,,

S the Attorney-General of Cana.la. with reference to ll,.

^tate oVone Frascr. had held that his goods, moveable an,

Imnoveah"" escheated for the benefit of the province and

Z of the Dominion; that in consequence of this d ,-.s,»n

H ha" been agreed between .he Governmen s of Canada m„

Ontario that 'for the future until *here sbould be -
decision overruling the above case in the lro\in.i oi

Ouebe" the Government of Canada should act upon tl.,-

Gumption that lands and personal property ui any pro-

Tn r' lltcd or forfeited belonged to the P™vmcc; ha

n 18-7. the Province of Ontario ha.1 passed an .Ut t

.

amend the law respecting escheats and forfeitures (40 \ ..

.

Sr that the decision of the Court of Queen's Bench was

sibs*i^en«y overruled by the Supreme Court of Cai. ,,

h';it%hrd isl was'eveiied by the Judicial Commi.t,. of

the Privv Council so far as regarded lands escheat«l lo,

want of heirs but did not determine the law with respct

Tperl^ Vroperty ;
that t'-^D^/^t^d rwaTe. .i';:

claimed that although not entitled to land, it «as ent,
.

i

ay^aeainst the province to personal estate escheated as afon'-

^id a" d praved a declaration that personal Property ot

;eins"dying- domiciled within Ontano intest^^^^^^^ and Wv
IriT no next of kin or other person entitled thereto, minn,iH

to tfe irrovinee or to Her ila.iesty in trust for the provmc,

or that if all of such personal property did not so belo.^^^.

rtat tme .rther declaration might be made as to the rcs,,.c-

«Vo'?ids^tXme77'claim the Attorney-General of

Oalda Xa,^dt a statcme,^ of -^fei.e clahning , a, .

property' in question e-heated to Her Majes^^y in h. n.l,

of the Dominion, and not of the pro\ine(. -
o i .

lieen filed the pleadings were closed.

«!-' n
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An order was made on notice l).v ilr. Justice Taschereaii, J"'''-

siitiiiK in Clmmbcrs as a judsie of the Kxclienuer Court,'""''*"™
ii|i[«iiiitinK a day for hearing an application to tix tlie time c^"7u°rvnt
and place of hearinir. The application was made before flndinm
Mr. Justice Gwynne. al.so sitting in Chambers as a judge of
till' Kxchequer Court, when the summons was discharged on
Ihc jjn)und that no proper case was presented for the deci-

sion (if the Court.

\ii appeal was taken from the order in Chambers to the
Ksriiequer Court, Sir W. J. Ritchie presiding, where the
iiiiiiiiin was dismissed on the ground that he was not pre-
[liin'd to interfere with the order of another judge of the same
riiurt.

From this order an apjieal was taken to the Supreme
I'liiirt of Canada, where it was held "affirming the decision
apiiialcd from 'hat the pleadings did not <liselose any matter
i}i cimtrovers.v in reference to which the Court could be
pr'i|»rly asked to adjudge, or which a judgment of the Court
Miiiiil affect."

JUEISPEUDENCE OENERALLY.

Sections 35-67. above, contain all the statutory provisions
I inferring appellate and original jurisdiction upon the
Supreme Court. The following sections deal with procedure

;

anil it has been thought desirable to insert at this point the
(lifisinns which deal with the jurisprudence of the Court
anil which could not appropriately be placed under any of
llii- preceding sections.

Weight to be Attached to Findings of Fact Below.

I'^'ui'iirreiit findings.

Till- Court will not reverse concurrent findings of facts
111 twii courts below unless clearly erroneous.

Bickford v. Howard, Cont. Dig. 96 (1882).

.\pppal from two judgments of the Court of Appeal for
• intarid, affirming judgments recovered in actions on con-
tiaits (in trials by a judge without a jury. The verdicts
liail lii'en sustained by the Queen's Bench and Common
Pleas, respectively. The appeal was dismissed with costs.
Per (iwynne, J.—When a judge has tried a ease without a
.'"y and found a verdict, which verdict has been affirmed
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by two courts, this Court, sitting in appeal, shoulil ii.t

reverse the conclusion nrrived at by the lower courts on the

weight of evidence, unless con-inced beyond all reasonnlle

doubt that nil the judges be "ore whom the ease came li:nv

clearly erred.

Black V. Walker, Coat. Dig. 96 (1886).

Per Taschereau. J.—Concurrent findings on a <|ii(sli.,ii

of fact in two courts below ought not to be reversed ..n

appeal except under very unusal circuinstanc(-s. nays
y.

G,,r,h„i. L.R. 4 P.O. 337; dray v. Tunihull. L R. 2 H.U :,;!:

Bfll V. Cihj of Qurbcc, 5 App. Cas. 94; Smith v. imcro,,.,

li.R. 7} P.C. 308, referred to.

OaESels V. Bnrns, 14 Can. S.C.B. 256.

Where a .jury has made findings of fact and tlie vevdi.t

has been affirmed bv the judgment appealed from, tli.

Supremc Court of Canada will not disturb the decision.

White V. Ourrle, 22 C.L.J. 17. November 16th, 1885.

C a member of the defendant's firm of solicitors, was

employed to prepare a mortgage for W., who gave instvin-

tions, partly verbal and partly written. Nearly six yenrs

after W. brought an action against the firm for neglectiiis

to register the mortgage, and shortly before the trial asked

to be allowed to add to his statement of claim an allegii'ioii

of neglect to include a certain property in the mortgas:,..

which he claimed had been included in the instruelions.

There was confiicting e^•idenee at the trial a-s to the mstriie.

tions, and judgment was given for the defendants wlii.l.

judgment was sustained by the Divisional Court and by tlie

Court of Appeal.
, „ ,, , „ n

On appeal to the Supreme Court of Canada, llil'l.

affirming the judgments of 'he courts below, that ns tlie

plaintilf had delayed so long m prosecuting his elaim aRains

the defendants, and the judge who heard the case had deci.lo.1

against him on the evidence, this Court would not interiere

with that judgment affirmed by two courts.

Appeal dismissed with costs.

Warner v. Murray, 16 Can. S.O.R. 720.

il hadng assigned his property to trustees for tli-

benefit, of his creditors his wife preferred a elaini nsram-t

the estate for money lent to il. and used in Ins business.
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lh(! assignee refused to acknowledge the claim, eontending J"'ia-

that It was not a loan hut a gift to M. It was not disputed P™'"'""':*

tliiit the wife had money of her own and that M. had ?"""'">
reeeived it. The trial judge gave judgment against the fin"^!';^"""
assignee, holding that M. did not receive the monev as a gift
Tliis judgment was confirmed on appeal.

Held, confirming the judgment of the Court of Appeal
for Ontario, that as the whole case was one of fact, namely
whether the money was given to 11. as a loan by, or gift
fnim, hi.s wife, who in the present state of the law of
Ontario, is in the same position, considered as a creditor of
liir husband, as a stranger, and as this fact was found on
the 'hearing in favour of the wife and confirmed by the
Court of Appeal, this, the second appellate court, would not
interfere with such finding.

Titos V ColTille, 18 Can. S.C.R. 709.

riM. affirming the judgment of the Court of Ap|).id,
timt the question being purely one of fact which the trial
judge was the person most competent to determine from
.swing and hearing the witnesses, and it not being clear
heyond all reasonable doubt that his decision was erroneous,
tint, on the contrary-, the weight of evidence being in its
t'avonr, his judgment snould not be interfered with on
appeal.

Schwersenski v. Vineb«ig, 19 Can. S.C.R. 243.

S, brought an action to compel V. to render an account
(if the sum of $2,500, which 8. alleged had been paid on the
tith uf October, 1885, to be applied to y.'s first promissory
notes maturing and in acknowledgment of which V'.'s book-
l;eeper gave the following receipt; " Montreal, October 6th,
1SS5. Received from Mr. D. S. the sum of two thousand
live hundred dollars to be applied to his first notes maturing.
.M. v., per F. L.," and which V. failed and neglected to
apply. \'. pleaded that he never got the $2,500 and that the
receipt was given in error and by mistake by his clerk.
Alter dociiiiientary and parol evidence had been given the
Superior Court for Lo.ver "anada, whose judgment was
affirmed by the Court of (, jeen's Bench, dismissed S.'s
action. On appeal to the Supreme Court of Canada,

Ueld, that the finding of the two courts on the question
I'i fact as to whether the receipt had been given through
error should not be interfered with.
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Bickford t. HtvUiu, 19 Can. S.C.B. 362.

Held, Strong, J., dissenting, that the questions riii'^,>.l

were entirely matters of fact, as to which the decision i.f

the trial judge who saw and heard the witnesses, confirm,!

as it was liy the Court of Ai)peal for Ontario snould n.it

be interfered with.

Bowkei V. LaumeiBter, 20 Oan. S.C.R. 176.

At the trial parol evidence was given to estalilisli the

alleged trust and its raistence was found us a fact by ili.-

trial judge who made a decree ordering the property hi lie

sold and the proceeds applied as, according to the coiit.n-

tion of the plaintiff, anil the evidence in proof thereof, hail

been agreed upon. The full Court (Supreme Couii of

British Columbia) affirmed this decree.

IleW, that the fact of the existence of the trust liiiviiis;

been found bv the trial judge, and such finding having ln.ii

affirmed by the full Court, it should no be disturbed on this

further appeal.

Oiand Trunk Ely. Co. v. Weegar, 23 Oan. S.O.R. 422.

Held, that though the findings of the jury wore m
satisfactory upon the i vidence, yet, where they had lurii

upheld on' a first appeal, a second appellate court could imt

interfere. Per King, J.—The findings of the jury lunc tii

be accepted by the appellate court.

Headford v. McClary Mfg Co., 24 Can. S.O.R. 291.

Udd, per Strong, C.J., that although the cnsi' mij;!!!

properly have been left to the jury, the judgment i<\' uuii-

suit, having been affirmed by two courts, should not be

interfered with.

North British Ins. Co. v. Tourville, 25 Can. S.O.R. l' 7.

In this case an appeal was allowed against the eontiini iil

findings of two courts on a question of fact on the griimi,l<:

1 That the case was not tried by a jury ; 2. The judge \\U

determined it in the first instance did not liear tin- «it-

nesses. 3. The Court of Appeal expressed grave doubts m

adopting the findings of the Court of first instance. 4. Tli.

jiidgmcnt of the Court of Apeprl wa.s not unanimous, .i. B.v

the cotisidh-anis of the judgment of the Superior Curt it

did not appear that the non-production by the respumlents

of the written documents bearing on the eontrovcr.'i.v ivas

..3gy*^
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t,n<.n into eonsideration. 6. The Court of Appeal appeared J"'ii-
a have given, weight to a piece of evidence of undoubted I""*"'*

illegality. "^generally.
Concurrent

Snctsinger v. Peterson, 23rd May, 1894.
finding..

S. and P. were engaged in business togotlior, under a
written agreement, in the packing and selling of fruit and
a dispute haying arisen as to the state of accounts between
liu'in, a third person was chosen to enable them to effect «
sottlement. S. claimed that the person so chosen was onU-
l(. go over tlie accounts anil make a statement, while 1'
.ontcndcd that the whole matter was left to him as an
arbitrator. This person, having gone over the accounts
made out a statement shewing $235 to be due to S and
..ome tune afterwards he presented a second statement
.shrvving the amount due to be .$286. S, was given a cheque
Inr the 1 Iter amount, whieli, he asserted, «a.s taken only
on account, and be afterwards brought an action for the
Kinding-np of the partnership affairs.

//tM, affirming the decision of the Court of Appeal forOn ario, that whether or not there wa.s a submission to arl i'

r",'jrJ' r "
r^'^""},

of fo^t ''s to which the Supreme

r • "^^J""^". 7*''''' ""*• ™ "PP^l. interfere with the
finding of the trial judge that all matters were submitted
ailimiwl as it was, by a Divisional Court ,,nd the Court of

Senesac v. Central Vermont EaUway Co., 26 Can. S.O.K. 641.
In an action against a railway company for damagesCr lo.,s of property by fire alleged to have been occroned

I..V sparks from an engine or hot-box of a passing train, in
«hi,h the court appealed from held, affirming the Court of
liiniew, that there was no sufficient proof that the fire
o..nrred through the fault or negligence of the companv!nd ,t was not she;™ that such finding wa.* clearlv wrong

"I'l'/'hrnhng"''

^"'"™" '•'<*'' ™"ld not interfere with

Charkbois v. Sorveyor, 27 Can. S.O.R. 566.

In this case the trial judge dismissed plaintiff's action
«li..h w,« affirmed by the Court of Queen's Bench TheSupremo Court rcyc^cd both courts and directed iu,l»ment
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DeBUn T. Hontra*! Statin Lanndrr. 27 Can. 8.O.R. SS7.

The plaintiff, appellant, had recovereil judfuneiit in tii.>

Superior Court aRainst respondents for $500 which ju.l'-

ment was reversed by the Court of Queen's IJench, and ihr

action dismissed. On appeal by plaintilT to the Suprciii.-

Court it WBH held that where a .judgment upon faetn haviiii;

been rendered by a court of first instance has been revers.il

upon appeal, a higher court of appeal should not interliir

with the judgment of the court of appeal below unless eleuHv

satisfied that it is erroneous.

Oeorge Matthews Oo. T. Bonchard, 28 Can. S.C.R. 580.

In an action for damages in which the plaintiff recovcinl

•udgment at the trial which was upheld by the Court of

'i^.ieen's Bench (the evidence was taken at cnquite and l\w

written depositions filed of record, but the witnesses were

not heard in presence of the trial judge), Held, that althoufli

the evidence on which the court below based their findinas

of fact m;(,'lit appear weak and there might be room for tlie

inference that the i)rimary cause of tlie injuries might liavc

been the plaintiff's own imprudence, the Supreme Court i>f

Canada woulil not on appeal reverse such concurrent findinsrs

of fact.

'

Grand Trunk Ely. v. Eainville, 29 Can. S.C.R. 20i.

Ilrld, tliiit where mere (piestions of fact were invoiv.,!

the jurisprudence of the Supreme Court, as of the I'rivy

Council, is not to distrub the unanimous findings of \\m

courts, espcciallv so when they ore findings of a jury, uuliss

clearly wrong or erroneous (following Senvsac v. 7 /if

Central Verm(mt, 26 Can. S.C.R. 641).

City ot Montreal v. Cadienx, 29 Can. S.C.R. 616.

IleUt that althqugh there may be concurrent finiliniis

on questions of fact in both courts below, the Supreme Court

will upon appeal interfere with their decisions wliiii it

clearly shows that a gross injustice has been wciisioneil

to the appellant, and there is evidence sufficient to justil.v

findings to the contrarj'.

Qaebec Fire Ins. Co. v. Bank of Toronto, Cent. Dig. 101 (1900).

During the argument of counsel for respondent, he was

stopped the Chief Justice announcing that the majority of

the Court considered that there should be no intertcionce
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with the judgment appealed from, saying: "I am clearly Ju'ii-

(if opinion that we should dismiss the appeal as it is upon'""'*''"™
iiuestions of fact already passed upon hv two courts Ix'low ,'^°"''"-'

and, if we should reverse, it would lie in the teeth of decided aoSi'
cHHcs in this Court,"

Home Lift t. RandaU, 30 Can. S.O.R. 97.

An actian having liecn tried liy a .ju<lge without a jury.
nilil, that the Court would not lie precluded from entenug
into an examination of the evidence hv the rule that a
widnd Court of Appeal will not interfere with the concurrent
firiiiings of two preceding courts on a question of fact, a
nilc well establishecl and often acted upon in the Supreme
(JMirt as well as in the Privy Council and in the United
States, but in this case the Supreme Court reversed the
iiitirt below on a question of evidence which was not taken
intii consideration by the court below.

Oareau v. Montreal Street Hly. Co., 31 Can. S.O.R. 463.

In an action by the owner of adjoining property for
damages caused by the vibrations of machinerj- in an electric
liOHCrhouse, the evidence was eontradictorv and the courts
below gave effect to the testimony of scientific witnesses in
preterence to that df persons acquainted with the locality.
«'/(/. Taschereau, J., dissenting, that notwithstanding the
concurrent findings of the courts below, as the witnesses
were equally credible the evidence of those who spoke from
persimal knowledge of the facts ought to have been preferred

that of persons giving opinions based merely upon scientific
uljscrvations.

Toronto Ely. Co. v. Balfour. 32 Can. S.O.R. 239.

rUM, following Lamhkin v. South Eastern Khj Co .5

.^IM>. Ca.s. ;i,52, that the cpicstion of negligence being coj'of
tact for the jury, and the finding having been uphr'd in
tho court appealed from, the .highest appellate tribunal
"'mill not interfere.

D Avignon v. Joner 32 Can. S.O.R. 660.

//./((. that the evidence being contradictory and the two
i™rt.s liclow having unanimously found in favour of the
rpsp.iiulcnt, the appeal should be dismissed
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WiUiami T. Bttphtnioii, 33 Otn. 8.O.B. SSS.

Thp fviclonci' l>cin(? insiiffli'icnt to rnablc ihi' trial ju.lt-i-

to aiwerinin the damnges flainied for breach of contract. Ii..

stHtr(\ that 111- was oMigc.l to gmm at the sum awanlcd nml

hiH ju.lKini'nt was affirmrd li.v the .ju.lument a|>i.ealed tn.ni.

The Supreme Cmirt of Oana.la was ! opinion that no

K00.1 result eould be obtained by sendiru the ease l.a.k t.,r

a new trial and therefore allowed the appeal an.l disims>,,l

the aetion. thus reversinR th.' eoneurrent findinfp ot lu.i

eourts below. Aniiour, .1., how.^ver, was ot opinion that ili.'

proper eourse was to order a new trii.1.

Belchn t. HcDonald. 33 Can. 8.O.B. 321.

The Supreme Court beinif of the opinion tliat the .jii.lir.

n.ent of the trial judne affirmed in appeal was man.l.stly

against the weight of ''yi'l''"-'
[^j^^?

''" ™';'"* '"'""•

(Reversed in tlie I'rivy Couneil (in04.), A.C. 420.)

OltUens Ught ft Power T. St. Louis, 34 Can. 8.O.B. 496.

Uihl '-The eontroversv raised by the respondent upon

the alleged non-fulfilment by the appellants of their n>n.

traet relates merely to q.iestions of faet upon whieh h,

two eourts below have unanimously found against th.'

respondent's eontention, a finding withwhieh nothing m

the ease would justify us in interfering.

McNeU V. Oolltn, 35 Can. 8.O.B. 510.

Held, affirming the judgment appealed from (30 V(<.

Ren 4«2) that two eourts having pronouneed againsi ti,'

validity of the will sueh deeision would not be reversed l.y

a seeond eourt of appeal.

Hood V. Eden, 36 Can. 8.C.R. 476.

l>er Taschereau, C..J.-"The respondent has not nulj

to resort to the stoek argument on appeals to this ehi« o

eles that upoo a question of faet he has the eon.urr m

fiSg of three courts below in his favour. Now. ,n tl,

^rst pliee, there are no controverted faets pf any i.up...1..|

here The ease rests principally upon inferenees ol la»

and .acts from admitted or uneontradieted facts. .\nl.

seeondlv. it must not be forgotten that, when the t tu

allows 'of an appeal on fa.^ts. even if concurred in h t

eourts as here it is on the assumption, as ,n all case, lu

theJemav be error in all these judgments, and the respon,l,nl
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I. not fDlitle,! to invoke an ..n arstunient in hi, favour tlieJ"ri.very jmlKment that th- «,.p,.|l«nt ,on,,,lain, of
"'

,.ruX„„.

;' Court u Ap,,..al shoul.l, in ..ur o,,i„i,„, Im i
.
.", i'!;:''"''"'

IL n ,.,""' r "'""" "" *"•'" "' "•™l"'"»il>ilil • "fjuilKini; ot till' I'vuli^nii' as wi- view it ]f in il,-« m.w. ,

::::•';",'••"• '"'"' "'«"- '•"- 1" .''vni'i ;"n' ;ii:7 i,"i

l.u t«il«1 that tlic appeal to m must also fail. When thestatute gives an app,.„l ,„ „ny ,„urt it never imposes t e-.ul.t.on that the judgment must not he reverse,! ^Ve haver,|.,.«.e,lly ha. t,. rovrse on ,,uestio.is of fa,a ItlJuy
..franco,. » Can S.C. R. JX,; n. .\o,v, llrili'l .1 U m, ,!

Ill, „s ro V. Tourvill,: 25 Can. S.C.R. 177 Ouni'Inns, ;i3 Can S.C.R. 2-12, an.l th. eas.-s th,Te e 1

'
,m .s

"'.K as th,. riKht to app,.al as to Hn.linKs of f„et exi t" w,^nve to eontinue to ,1„ ,„ ..vry time that w.. ,"r,. ,.,mvh'.,. ,ha here ,., error ,n the ju.lKment e„H,pl„in«l of, whatever
...y he the iiumher of ,.„urts or of ju,!^...' ,!,„» ,1,,. ;,..p ,n i,.mh„s pn.viously sue, ileil in l..a,lini; into error."

PolusU. T. ZacUyn.ki, 37 Can. S.C.R. 177. O.K. [1908], AC 23
Jn this ease the majority of the Supreme Court reverse,!

the eoneurrent judRn.ents of two eourts helow where here
«a.s mnfliet of testimony, IdiuKton, J., saying-

It IS not a ,:ase of eontliet of evidenee so mueh as a
,a».- ueed.ng to properly appreeiate the evidenee given andthe to d sregaid the triHing unimportant inei.lents and
n,alt,T» subsequent to the ereation of the tru.st, wlien the
jteneral seope and purpose of the parties in relation to that
tru.st lad alremly lieen made ,.|eHr, and to apph 1 „»
l.n.pi.rly appreeiated evidenee to the interpretation of the
aiiit'iKUous phrase in this ••ertilieate of title

"With every respeet I think this evidem-e was not properlv
»P|.re,mte.l in the ,-o«rt below, a.„l weight given thesulKMUent events that .should hav; Invn .L.anle.l "

Wabash EiUroaii Co. v. Misener, 38 Can, S.C.E. 94.

.\|
attempted to drive over a railway tra.'I: whi,.li er,)s.s,.,l

r„ 1
,

f
"

"" '"•"%'"'f-'l^ "'•"" his baek wa,s almostturn, i to a tram eoming from om' .lireetion. On approa,'li
.n.

.
e ,ra,.k he look,.d both wa.vs, but di,l not 1,"* „g in

Jii»t b,.(,,re erossmg when he eoubl hav,. seen an ,.n.'ine
"Plirnaehing whieh struek his team an,l he was killed, li,
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an 8.ai..n liy hi. widow anil children the jury foun.l that

th,. Ntatut.iry wnming. had not lH.^n pyen and » v"''"'

wa» Kiven for the plaintiff* and affl-med by the Court .,t

'

''u'wRH held, afflmiinK the judumeiit of the Court ot

Appeal (l-J Ont. I..R. 71), FiUpatnok, C.T., hcitanle, tl„it

the rtmlinua of the .jury were not nueh a. eouUi not liavc l»'.'n

reached l.y reasonable men and the verdict wa« JUKtifled.

Mtyiand t. Dwuiat, 38 Can BOB. 460.

AVhile the testator wan wifferinK from a waBtinij .Iw:,*

of which !.. died shortly afterwards, the defcn.lant, Ins

brother, <".lk advantage of bin weaknc™ of mind ..i..l

aecreth ol.tained the execution of a will, m which he w.,«

mad.' the principal benellciary, by fraudulently »»(«,. .t„m

an.l ..auainsr the testator to believe that his i.mlady «».

caiwcd and auRravated by the earelcssnesa and w«nt o »k.

of his wife in the preparation of Ins f.nid. The test., or

and hi. wife had lived together in harmony tor a niniil«p

of vears and, shortly after their marriaiite had inade wi Is

bv'whi.'h each of them, respectively, had constitut.-d tl...

other universal residuary legatee and the testators ..n.i.t

will, so ma.le, was ri'vokcd by the will propounded by III.'

defendant. . ., .,, , ., l

It was held that ns the promoter of the wil
.
' wK.'i'

he took a bounty, had failed to diseharRe the onus .,, |in...t

cast upon him to slmw that the testator had »-•*«>"'-'•;;

and without undue inH.ienee in the revocation of the I^.ii"m

wHl, the second will was invalid and should be set asi.l..

The iudfjmcnt appealed from was reversed, on the Rroun.

of captation an.l undue iuHuenec, but the Supr.^me (_ourt o

Canada refu».-d to interfere with the concurrent flndint's nt

iMth courts below against the eont tion as to the ti^tat.ir s

unsoundness of mind.

DeOalindes v. Owens, Oout. Oas. 393.

In this case the Chief Justice said;

•'It is a well settled rule of this court that when Ihe

question is whether or not concurrent judgments of the cmms

below should be reversed by reason of errom-ous views ot .•

tacts of the case having been taken, it is incumbent upon tl..

appellant to adduce the clearest proof that there whs sue

error in the judgments, or so to sp.uk, to put his fing.r on

the mistake.
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l (-onnir in th,. vi..«- tHkcn l,y my hri'ier l.lin(rt..n tlmt^^'f

"": "I'l"'"' ",'"'"'"' ' '"'""'' »'"' '•""I" fw 111 " ri'nxon, f"""-"™
•MiROed n the court* bt-low." " """«.ii»rall,.

Coni'tirri'iit

WeUw T. McDon<Ud.llcMlU.ii Co.. 43 0«n. 8.0.R, 8S.
""'""'^'

Tho C'hiof JiiHtiw HHiil:

Tht. only question ,.t i«,m. ,m thin apponl is »ni. „! fnot
. .MtTmm«n«n »r «l,l,.h .|,.pon.l, hirj.'ly. if n„, ,.„,ir,.lym tlin «e,Kht to !» ,,tt„,.|„..l f„ tho rvi,l,.„,.,. „iv,.„ l,v tlij

(»" witmws WelhT un.l .Mo.Mill„n, Th,. Irii,l m,\J «

I"
™« h.. «nn,.«,., „„,( l„ul opportunlli,., t„ t,.»t th,. r,.l„ti v,
i.n.ntH of the . ,.r,.r,.„t ,..r»i„nH of ,(„. ,„,.,s, «l,i,.h «V I v
";"'•'"•," '" "" -•'""•' n thnt McMillans vrMion was«l«„l„tely „,r„.,., „„.| Hn.i, ,„ „ r„,.t 'that tl, „,r„"t «

r „, H Y;'"'.T
^"' "" ---"P""'"""* ""'"pany an.l tl„^t t

"y

1. • ho trial jiuiR,. 1,.,H th,. unanimous approval of tl„. f'ourf Appeal, a matter not liahtly to he ,li»r,.Karde,l
Hie junaprmlen..,. of this ,.ourt is well setti,..!; »,. will

n,it mterfere with the eonenrrent flndinp. of two e ,urt» on
Y".r,.

question of fact, unless we are ,ali»ft,.d that he eon
.liisimi reached is alwolutely wronif."

Dominion Piih Oo. t. I>lwit«r, 43 Can. S.O.R. 637.
In this ease the Chief .ruati,.e said:
"' ''""k I may say that it is th,. w,.|! a,.ttl,.,l ru' ol ii.is-nhuna that, in a ease like the present. wh..n the qi^e, iin

, llTt' r "".' "" ™"™'-'^'rt i^dKHients of two'"wts
I L """'':,''" ".T'^tio" of fact the appellant mustIt ns fiDRcr on the mistake made by the trii judpe amins the appellants have failed to do in the present instane""

.ourt hell! ,r'
''""-':«" .eoneurrent flndinps of fact hv the

. r rli • "^V^u" '" "PI"'"' '' "»t «'"" conelusion

ft I rst time eome before them, but whethi.r it has been
;

i.v est„bl.she.l that the judgments of ,l„. eourts bX™
«

,
learly w_rone. ' M„„t„„„,cru dc Co. v. \Y„l,„rr.J„,„„

Iili4>, .\.C. i3; MU„ V. Quflitc. 12 A]>p. Cas. 101.

laramee ». Perron. 41 Oan. S.O.E. 391.

In this ea.se the Chief Justice .said •

;;l n,lor these eireumstanoes we an. asked to reverse

.l,„„i
'? 1?

">>• oP"""!). one of the eases in which' we1"'"1'1 "PPly the rule that has been laid down on more than
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„„e (..•oasion in this ,-,„..-t. tliat we slioul.l not rcvorso tlio ,,.„-

,-urrent finilinRs ot two courts on qncstions ot iact unl,.,s

c'li'iirly erroneous."

Diivies, J. said:
. ,11 ,i

•Tl.e learne.! .iu.l(ie who heanl the case ami kne« .ill h

parties an.l their cireumstanees and relations to each otli, r

and to the testatrix, and who was the judsre who had remov, .1

'he interdiction found for the will, accepting the testnnony

of these notaries and the other witnesses «'><>/^ i^"'
^^

I"

testatrix's sanity. A n.a.jority oi: the rnurt ot KinK s Bc.h

confirmed that j.idsnu.nt and, notwithstandms the many

suspicious ,.ircu,nstances which snrroiin.l he
<^-J

'"

unable to reach such a clear conviction of the error of Ihr,.

.iiiduMiients as would .iustify me in rcvcrsnift them.

Idinirton, J., said:
1 1 1 i ,, .

•The learned trial judse saw the witnesses and hacl a l"ttr,

opportunity in many ways ot formiuR a correct imVm,,,;

than anv one else, and he is satisfied and also the im,i"r.t.>

ot the court ot appeal, an.l it seems to mc Rrcat weifrht mh..i

in sueli a ease he attached to these circumstances.

Whitney v. Joyce, 75 L.J.P.O. 89.

In this ease Lord ,\Iaciiaf;liten said;

••Xow it is well settled that when the question is whetli.r

concurrent iu.lsjments of the Courts helow shall be revers,.i

on 5he ..round that the .judges have t^'^en an erroneous v.,.>

ot the t'acts, it is incumbent on the appellant to adduce li

clearest proof tlmt there is an error in Ihe .luds.nen jp™
.;|

from, and, so to speak, to put his finger on tlie mi«t»kc I

rule has often been laid down, but never more d,stin,t>

than in an appeal from th.. very court from which the preseul

"'^'"'InnilTca!^'- fudges-five in the Court of App^l,

and the learned .iudfrc who heard the evidence a°;l
;;;;;

I!

witnes-ses-have come to the conclusion that the pi,mm
Wl.hnev failed to prove the partnership upon which I.

,

cam was has,.d. The only .litTerence between the two courts

tlmt in the one the opinion was expressed that Joyce an

Jreenshields were t« he believed, and that Whitney was net

; be 1 ed, while the Court ot Appeal has refra,ne,l trom

cxnressinK anv opinion on that sub.,cet No error « -s

actClT; ^liewn or even distinctly alleged The arsun,™ .

n"rely came to this-that the .iudges below musi h:

pproaehed the question from a wron, point of vieu :„.,!

I-
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laiii'il to Kivo just weight to a mimher of minute circum- J"ri'-
stiiriecs whicli liave little or no licaring on the vital matter iu Pfi'loiifn

isslli'. generaliy.

Xutliinif, therefore, remains for the Lordships hut of
°'^'°'"'

liui.ibly to advise his .Majesty that the appeal should "be dis-
missed. The appellant will pay ti.

, .sis of <\,„ appeal."

W'illlit to hi aflarhrd lo /iiiiliii .« «/ jiirii

Peters v. Hamilton, Oout. Dig. 971 fl380).

//./(/.—•Whether or not a inemorauiii:n. of agrement,
>rt up hy the defendant as eontaining the onlv eontraet
l"l\>ven the parties was intended to settle the eontraet in
wliiil.; or in part is a question for the jury. The onus of
-licwniK that It eontained nil Ihi' terms of the eontraet is
iil«.n the party produeinK it. In sueh a ease oral testiriiony
N mliiiissilile on behalf of both parties. A vcrdiet based
iipen the appreeiation of the evidenee in such a ease oufiht
nut til be interfered with by an appellate eourt."

Fraser v. Stephenson, S.C. Cas. 211, 8th March, 1886.

An aelion wim brought to recover the price and value of
L'liwis sold by the plaintitf to the defendant's brother, and
un tlie trial the plaiutilt gave evidenee of an agrement with
the di-fendant whereby the latter, as the plaintiff alleged,
uiiilirtook to give notes at four months to retire notes at three
iiiiiatlis given by his brother, the lairebaser of the goods. The
i'iiUDliir swore that this agreement was ('arried out for a time.
i'lil tliat the defendant finally refused to eontinue it any
l"iis.'.T. The eviilenee shi'wed that the di'fendant always gave
ills Tiotes to his brother who carried them to the plaintiff.
The defendant, on the other hand, swore that be never made
any such agreement, but only gave notes to liis brother to help
' " his business. The evidenee of the plaintiff was
• iitiicly uncorroboiated. A verdict was found for the plain-
iiif mid the Supreme Court of New ISrunswick refused a new
trial.

//''•/. Ritchie, ('..!., and Tasehereau, J., dissenting, that
'111' weight of evidence was not sufficientlv in i'avour of the
plainfilf to justify the verdict, and there must be a new trial.

Appeal allowed with costs and new trial granted.

Mail Printing Co. v. Laflamme. Oout. Dig. 979 (1889).

Damages were assessed by a jury at $6,000 for a news-
l'ii|iii- libel and $-4,000 additional on a further libel eon-

.luf.v.
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",..lueed Verdict for that amount a new trial should l,e

allowed.

Phonix Insoianc. Co. t. McGhee. 18 Can. S.O.R. 61.

Ildd per Strom?, J.-An appeal eourt cxereises difter..,it

f„„';;„u; in dealing wUi, a ease tried ^
-^^'i^^^:^

iun' from those esereised in .jury eases. In the lormi r
,

,^,

fl 7 Court has the same .jurisdietion over the ia.ts as e

rial iulRe and ean .l.'al with them as it ehooses. In ll,e

kter the court eannot he suhstituted for the jury to wl„.,„

"parties' have agreed to '^>-'*'-''-%">\\,^.
''"''""'

Appeal allowed, rule for a new trial made absolute.

Royal IM. Co. V. Duffus, 18 Can S.C.R. 711.

On motion for new trial on grounds of exeessive dan.-

aees etr the verdiet was sustained. The Supreme o rt

affinm^r Jhe decision, Gwynne. J., dissenting, althougl, tl,.-

amount of damages found was unsatisfactory.

York V. Canada Atlantic Rly. Co., 2 Can. S.C.R. 167.

An order for a new tri.; was aflirmed, on appeal, tor

grounds, amongst others, tlmt the damages were exces«n..

under the evidence.

Fraser v. Drew, 30 Can. S.C.R. 241.

Held, that when a ease has heen properly submitt.d to

,he jury and their findings upon the facts are .s'jel'
"»;;;;-

he tie conclusions of reasonable men, a new trial wi 1
not Iv

granted on the ground that the jury misapprehended or nm-

Sistood the evidence, notwithstanding that the trial ,,u.k,.

was dissatisfied with the verdiet.

Dominion Cartridge Co. y. McArthur, 31 Can. S.C.B. 392.

ffWrf, that It is the duty of the appellate eourt to .-t

aside tl,; verdict of a jury in an action for damage h.v ,u

cniDlovee resulting from an explosion when there «^ < «

e'd n^"as to the immediate cause of the cxplosi.m no w, V

sanding that the findings of a jury in favour "f 1'
"«

hZ been affirmed by two courts below. Reversed m tl..

Privy Council (1905), A.C. 72.
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McKelvey v. Le Roi Mining 3o., 32 Can. S.O.R. 664.

An appellate eoiirt slioiild not disregard tlie viTiliot
a jury which is supported by evidence.

.ictaou V. G. T. Ely., 32 Can. S.C.R. 246.

The Court of Appeal below being of opinion that the
vrniict of the .jury was against the weight of evidence dis-
missed the action. The Supreme Court being of the same
(i|iininn dismissed the appeal with costs.

Dnnsmnir v. Lowenberg, Harris & Co., 34 Can. S.C.R. 228.

The contest in this case wa.s with respect to an alleged
w,llatcral parol agreement. A .judgment for the plaintiffs" at
III.' first trial was set aside by the full Cmirt and a new trial
wiliTcd. A .judgment at the second trial in favour of plain-
tiffs ivas afifirined by the full Court, but on appeal to the
Suim-me Court a new trial was ordered. A judgment at the
tliiril trial in favour of plaintitr was afitirmed by the full
Ciiiirf, but on an appeal to the Supreme Court a new trial
wjis again ordered.

Confederation Life v. Borden, 34 Can. S.C.R. 338.

In this case a judgment for the plaintiffs (appellants)
Has si't aside by the full Court and a new trial ordered
I |H)n appeal to the Supreme Court the judgment of the court
«t first instance was restored, the majority of the court being
"( iipiiiion that there was no error on the part of the judge
njiiry below; that every defence sought to be raised bad been
iriwl and disposed of; that to allow a new trial for the pur-
pose of HKiuiring whether tliere are other defences would be
iiL'ainst all precedent.

Ill III. that the judgment of the court below bavin" pro-
.™l«l upon the view that the findings of the jury" were
ii?,iinst the weight of evidence, this was not an exercise of
<ii.M-ivtioii with which an appellate court will refuse to
ilifiTf'cre.

aery

•Iiiris.

.. prudence
generally.

Findingti

of jury.

Dartmouth Ferry Co. v. Marks, 34 Can. S.C.R. 366.

Til.' pbiintiffs (appellants) having failed in the full Court
to liave the judgment at the trial set aside owing to the
"iiirt Wing evenly divided, an appeal to the Supreme Court
tas allowed and a new trial ordered on Ihe ground that the
iinihngs nf the jury were clearly contrarv to the endence

27
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MetropoUtan Lift v. Montr..! Coal * Towing Co., 35 0.n. S C.K.

rnless tl,e evidence m strongly predominates against 111,,

verdie as to lead to tl.e conclusion tluit the lury has e.l,.r

d M V 1 sTCRardcd the evidence or fai ed to undcrst.,,.1

or appreciate it, n new trial ought not to he granted.

WindJor Hotel Oo. 7. OdeU, 39 Can. S.O.E. 336.

Where th,. c,uesti.,a was one ol: fact,
«»'','

L"
1".^^;

.!'"

s"preme Cot't of Canada retused to disturh thcr findings

Fin(lhi!i>: of Junj-Erccssive dmmm^-

Toronto Rly. Co. v. Mulvaney, 38 Can. SCR. 327.

The appellants contended the damages were cxcessi.c .\,

^°';!7tt,':f^:;;>eted that the damages w.re ccessiv.

But although they are large, I do not th.nkJhem «» exc,,.

sive as to warrant us in setting tlie verdict aside.

Winnipeg Electric Rly Oo. v. Wald, 41 Can. S.O.R. 431.

For iniuries to a child under sis years of age the ,i..vy

awarded *8,000. The Chief Justice, (dissenting), said: I

am! lioweve;, of opinion that the damages are grossly ex...

sive. and on that ground I would grant a new trial.

°r'lm h^ no' means, however, satisfied on the quosti™

of the damages awarded hy the jury. In my opinion, oon^

^Ulering .rage, position in life and P-P-*» "
, ^^J-j;^

child tlie damages were grossly excessive. As, howe\er, iw

Court Appeal did not think a new trial should he gran e,

on this gr,mn.l and a ma.iorit.y of this »-' r™", " ™
same opinion. T will not formally dissent. The app..il «»-

dismissed.

British Columbia Electric Ely. Co. -. WUkinson, 45 Can

g p T» 263

The' jury awarded the widow of " "'™'">"''", 5'"^'"^';''
'j;

tlie defendants, the sum of .$2.5.000 for herself an.l mfm

1 Id The awellant.s faintly contends that the amoim

was ^e^ive, Zi the Court ref,;rred.to ^^^^IJ^j;^^''
Electric Rhl. Co. v. Wahl as disposing of this i>rg.,'.«r,t.
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t'liidiiifjs of \autical Assessors. Juris-

lirudoneo

Arranmore v. Rudolph, 38 Can. S.O.R. 176. am^m
The Supreme (Vart will not set am\e the fludin^ of a Arbitrators,

ii;iulieal a^sNessor on (lucstions of navigation adopted by the^*^-

In. .il judge, xinless the appellant can point ont his mistake

iiii.l shew eonclusively that the .iiidginent ia entirely orrone-

uiis. The Picton (4 Can. S.C.R. 648) followed.

Ill iiflif to be attavhi d to fimUngs of arbifrafom and valuafurs.

The Queen v Murphy, Cout. Dig. 96 (1886).

On :ird February, ]8b2., the iEinister of Railways and
liinals requiring part of a lot for ^oustruetion of the 1. C.

Hly. deposited in a<teordanee with the iJovernment Railway
Art. 1881. a plan of the land, and gave notice under section

I'l tendering compensation. Respondenls refused the sum
ttiKiered. Jiud the (pie.stion of compensation was submitted
liy the Minister under the Aet to the official arbitrators who,
alter hearing evidence of the claimants and the Crown,
auiirded the amount tendered and refused as full compen-
siilidn for the land expropriated and all damages, and
imposed the costs of arliitration upon the ciaimants. An
; ppeal to the Exche(]uer Court was heard by Fournier, J.,

tme witness on either side being examined, the award of the
jii-liitrators was set aside. On further appeal to the Supreme
I'mirt. respondents gave notice of intention upon the hearing
\i) I'oritend that the decision should be varied and respondent
iillr)\\ed a larger sum as compensation and damages. The
'lue«^tion was entirely one of fact, and it was held, that the

juik'inent of the court I)elow should be affirmed and the

iippeal dismissed with costs.

Grand Trunk Rly. Go. of Canada v. Oonpal. 28 Can. S.C.R. 531.

On an arbitration in a matter of the expropriation of

iiin»l uiider the provisions of the Railway Act, the majority
of tile arbitrators appeared to have made their computation
of tlic amount of the indemnity awarded to tl"' owner of

the iand by taking an average of the different est.mates made
on lu'lialf of both parties according to the evidence before
Ww'.u.

Ifdel. reversing the decision of the Court of Quen's
Kcnili. and restoring the judgment of the Superior Coui^
iTascliercau and Girouard, JJ., dissenting), that the award
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was properly set aside on tlie appeal to tlie Superior Con it,

as the arWtnitors appeared to have proceeded upon a wrmi..

prineiplein the estimation of the indemnity thereby awardid.

Allan V. City of Montreal, 23 Can. S.O.R, 390.

Lemoint 7. City of Montreal, 23 Can. S.O.K. 390.

Held, in a matter of e.xpropriation sueh as this tlio

decision of arbitrators, men of more than oidinary busimss

experience upon a question of value, should not be intn-

fered with.

The King v. Likely, 32 Can. S.O.R. 47.

The Crown expropriated land of L. and had it appri.i-.

4

bv valuators who assessed it at $11,400, winch sum vas

tendered to L. who refused it and brought suit by petition

of right for a larger sum as compensation. The Exclieqii^r

Court awar<led him *17,000. On appeal by the Cr.,«ii.

Held, reversing the judgment appealed from, l.irouard, •!.,

di.isenting, that the evidence given on the trial of the pcti-

tion shewed that the sum a.ssessed by the valuators was a v.ry

generous compensation to L. tor the loss of his land and tlie

increase bv the judgment appealed from was not justiliHl

The Court, while considering that a less sum than that lixril

by the valuators should not be given in this case expressly

stated that the same course would not necessardy be tollnuv,!

in future eases of the kind.

Jury findings—generalhj.

SeweU T. B.C. Towing Co. and the Moodyyille Sawmill Co., 9 Can.

S.C.E. 627.

In a case where a towing company made a contract iiii.l

afterwards engaged the assistance of another transportation

company in carrying out the contract, the ship in tow ms

damaged through careless and improper navigation by 1 1.'

tugs of both companies employed about the work. //'';'.

reversing the judgment appealed from that an action iii

which both companies were joined as defendants was iiiiuii-

tainable in that form under the B.C. Judicature Act. that

the case coming before the court below on motion lor .iiuls-

ment under the order which governs the iiractiee in suci

cases and which is identical with the English Order 41. Kill''

10 of the Orders of 187."), the court could give .lU.lL'iocnt

finally determining all matters in di.spute, although tlo jiiiy
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may not have found on them all. but docs not enable the '"''»
luurt to dispose of a case contrary to tlie finding of the jury P™"*"'*
In case the court considers particular iindinRS to be against I'T;"''
, vidence, all that can be done is to order a new trial, either finding,
p-ncrally or partially under the powers conferred by the rule
Mriiilar to the English Order ;!!), Rule 40; and that the
Supreme Court of Canada living the judgment that the
lourt below ought to have given, was in this ease in a position
to (live judgment upon the evidence at large, there being
11(1 findings by the jury interposing any obstacle to their
.Ining so, and therefore a judgment should be entered against
lioth defendants for damages and costs. (See the Thrasher
Vase, 1 B.C. Rep., p. 1. IS.'J.)

Niion V The Qneei: Ins. Co., 23 Can. S.C.E. 26.

The jury not having answered two questions sulimitted
to thpiii which the Court held could not truthfully have been
iinswered m any other way than favourably to the dcfen-
a«iits, the judgment of the court below was affirmed which
all(p«cd an appeal from the judgment at the trial upon the
tiiiihngs ot the jury and instead of directing a new trial had
(liMiiisscd tile plaintiff's action with costs.

St. Stephens Bank v. Bonness, 24 Can. S.O.R. 710.

This was an action tried with a jury. The jury disagreed
iipi.n all the questions submitted to them but upon the second
(hvidod si.'i yeas and one nay, which, under the practice in
.\ova Scotia was suiTicient to warrant a judgment being
.utfnd. The trial judge was of opinion the verdict could
not h,. sustained and directed judgment to be entered for
ililvndant. (In motion to the full Court for a new trial the
roi.rt was equally divided and the verdict stood; upon anneal
tu tlif Supreme Court a new trial was ordered.

Cowans v. Marshall, 28 Can. S.C.B. 161.

In an action to recover damages for injuries alleged to
liav.- b<-on caused by negligence, the plaintiff must allege and
mak,. affirmative proof of facts sufficient to shew the breach of
:< (imy owed liim by defendant and that the injuries thereby
>v«H nc,.asioncd; and when the jury failed to find defendant
sui ty ol the particular act of negligence charged in the
ita-laration as constituting the cause of the injuries, a verdictw tl ,. plaintiff cannot be sustained and a new trial should
''f cranteu.
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Moon T. Wooditock WooUen MUli Co., 2« Ota. S.O.E. 627.

In tl.is nise the evi.leiioo ns to i.scr o£ n highway «iis

„.*.r of tl... WHY in question. The trial judRe lisrega .1, ,1

tills tin.linK and heUl that dediention ,va» established 1,> a

de«l of lease Hied in evidence, and this decision was affinned

Iv the full Court. On appeal to the Supreme ( ourt it «.„

eld that the company having entirely failed to got a hndm.

roil tl". iurv in its favour upon the point of user had h..v

fire failed in making out the ease it set out to ™"ke, and u.

the iudpment below should be reversed, and as all the I,, ts

'ntpe fully gone into it would best meet the .lustiee ot the

ease to .li'reet that judgment should be entered tor the d.l.n-

dants.

Rowan y. Toronto Rly. Co., 29 Can. S.O.R. 717.

In an action for damages the Supreme Court reversed tl:f

iudgment of the Court of Appeal in the coiu^tniction it Pla.,,

ipon the findings of the jury, and a« there was no cv ..,„,

Tncgligence on the plaintiff's part, the Court '"'l' «!'"'• »'•

it bad before it all the material necessary for hnall,v d, t,.-

linTng the „uestions in dispute, a now tna ^vas no m.«.

"arv and the appeal wa-s allowed and .iudgment for 1

respondents vacated and judgment directed to be entered lor

the appellant.

Randall v. Ahearn & Soper, 34 Can. S.C.R. 698.

A jury having an.swered two (luestions subnuttcd t
' '

ing his argument before that court un 11
,

allovve.! the appeal and ordered a new trial.
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Juris-

|irudea«o

ProTf-^ence WuUngtan Im. Co. t. Omow, 14 Cm. S.O.R. 731. K<'."«"»7-

. . „ .. *f 1 .MiBdirwtiM
A marine policy laiiirod a ship for a voyiittn tro"' J'pI- or noo-

ImiuriH' U> Valparaiso fur orders, thenee to a loading port (iirf<tio».

on the westi'rn eonst of South Anieriea, and thenee to a port

of diseharue in the I'niteil Kingdom. The ship went from

Valparaiso to Lobos, an island i'^nm twenty-five to forty

miles off the coast of South Amci'ica and was afterwards

lust. In an action on the poli( , ,7(7 ', that whether or noi

Lobos was a loading port on th" western coast of South

.\iiicrica within the policy was a i|nestion for the .jurj-, and it

not having been sulimitted to them a new trial was ordered

fur misdirection.

After judgment iippliciition was made to vary or reverse

Itii! judgment on nffidiivits shewing that the f|uestion was

siiliTiiitted and answered.

IfeUl. that the applieiitiMU was too late, as the Court had

to (ioterniine the appeal case transmitted, and the respondent

lind ullowed tile appeal to hi' argued and judgment rendered

nilhiiut taking any steps to have the ease amended.

Hardman T. Putnam, S.C. Cas. 112.

In an action for winding-up a partnership in the gold

mining business the defence pleaded was that there never

w.is a partnership formed between the plaintiff and the

defendants, or, it there was, that it had been put an end to

liy 11 verbal argreement between the parties. The case was

tried by a jury and the result depended on the credit to be

altached to the respective witnes.ses on each side who gave

evidence Bs to the agreement tti ^t had been entered into.

Xi) issue of fraud was raised by the defendants, hut the

trial judge, in charging the jury, made strong observations

in respect to fraudulent concealment of facts from the plain-

tiff and submitted questions to the jury calling for findings

in relation to such fraud. The plaintiff having obtained a

verilict which was siLstained by the Supremo Court of Nova
Scotia.

II: III, reversing the judgment of the court below, Gwynne,
J., ilissenting, that there should be a new trial.

Per Ritchie, C.J.—The Supreme Court, a.s an ari>ellate

court for the Dominion, should not approve of such strong

otiscrv.Ttions being made by a judge as were made in this

lasc. in effect charging upon the defendants fraud not set

out in the pleadings and not legitimately in issue in the

cause.
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Jaria- Orlfflthi T. Boicovlti. 8.0. Ou. 245.

fmimm -^ ^^ triuler, heiiig in financial liilflcultim amiKned nil

Elm'ion l.i« property to H., who uncl..rt.K,k to arrant.- «itli W.'»

or oo™ credit..™. \V. HUl»..qufntly u»Hi|fn«I hi- property in tnml

direction. ^o, the benefit of his ereditors and the aaaiunee and aonic n<

tlic crcKlitoni hrouRht an iietion to liave the trniiBf.'r to 11.

Ret aside On the trial, after the evi.lence on both Bides «h.s

eoneluded, plaintifT's counsel asked the judRe to instrn.t

the iurv as to what constituted fraud under the htatute ..t

Eliiuib..th. and he also iirnwl that an account should lie

taken of the dealing between W. and H. The jud(?o relu..,

to define fraud to the jury as requested and the jury htaleil

that they were unable to deal with the accounts. .ludmn. nt

having been ftiven for the defendants and affirmed by I lie

full Court, ^ ., .

U'ld that the refusal of the ]iidK(' to charge the jury ii.i

re<niested amounted to misdirection, and there should Iv „

new trial- that the case cnuld not be properly decided with.

out takini; the accounts; and that it could be more properly

dealt with as in, equity ease.

Cowans v. Marsi-li, 28 Can. B.O.R. 161.

The judgment appealed from (Q.R. 6 Q.B. 534) affin,.Hl

the decision of the Court of Review at Montreal (IJ.K. 10

S C 316) and a new trial was sought by defendants miir

aiianpoa the ground that the .iudge charged the jury in siuli

terms as to lead them away from a proper appreciation nt

the special issues of fact and to divert their attention on y

to the general question of negligence. In allowimr 1!.;"

appeal the Supreme Court observed that the appellant s con-

tention was well founded.

Green t. Miller, 31 Can. 8.O.R. 177.

A plaintiff is entitled to an explicit direction statinir the

law on points directly affecting issues of which the bm|l,-n

of proof is upon bim. A .judge's charge in a suit tor \M

is not open to ob.jection for want of an explicit reference to

nre-exisiting unfriendliness between the parties as a proot

of malice where the only evidence of •'"f™"''
•"^J!'/""^,'^

,«'

of hard things said of the defendant by the plaintiff. -Uul?-

ment appealed from (32 N.S. Rep. 129) affirmed.

Spencer y. AUska Packer'. Am., 35 Can. S.C.R. 3«2.

Held, that upon a trial by jury the judge in dircrtmn

the jury a-s to the law is bound to call their attention to the
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manner in uhiHi llw la»- ,ho.il,l l„. Hppli,.,! by thorn Hcconl- •'"'i.-
Hilt t« th.ir flnilintm an to tho facts. WliiTi' llii> fi.rm of ''""'''"«•

till- fhariti' was ili-fective in this ri'spcet. and li'ft llio iurv ?.""'"">
lii a confUHcd stato of mind as to

ni'W trial was ordt red.

th.- ipu'stions in isKni', or u„n-

tircrtion.

Midw T. Htllfu Elactric Trtmwiy Co., 37 Ou. 8.O.R. »4.

Where on the trial of an action based on ncifliKeniT iiiies-

1"'",? "r'
""'",''•"'•'' '" ""• •i"'-.v tllev should be asked speei-

ti.villy to tinil what was the ne|rli)jenee of the d.^femlants
ivlii.h 'ause the injury; general Hndinp. of neitliRonee will
n..| support a venliet nnlesa the sanin is shi'wn to be the
ihr.r't cause of the injury.

""'ao'^'io"
"" °°' ' "'""' '* °*°' ^°^' "° °" '"""•

It was held thai in eons.>f|uenee of the want of more
.xphcit direetions to the jurj- on the (pieslion of law. and
Ihc misdirection as to the issue, tlie defenilants were entitled
I" a new trial.

'"\'b."n*^.R."m"'9i ATr "' °"""'*' "'"""'• "'°'''

In au action against the appellants alleging that they had
^inspired to injure the plaintiffs in the conduct of their busi-
ii.ss. anil that in pursance of the conspiracy the union whom
tl.c.y represented caU8e<i the plaintiffs' men to go out on
.strike, the judge in effect directed the jury tliat if the reso-
luli.ms ol the union calling out the plaintiffs' men were the
laiw of the strike they were au ac'tionablc wrong, without

alle"'''d

'" '""'"''^ *"'' without regard to the conspiracy

It was held that this direction could not be supported
and that there must be a new trial.

Wood V. RockweU, 38 Can. S.O.R. 165.

On trial of an action against a surety, the defence was
liat he had been discharged by the plaintiff's dealings with
>« pn.icipal. The trial judge direete.1 the jury that the
lacts proved m no way operated to discharge hin!; and that
•
liile, It they could And any evidence to satisfy them that
e «H,s relieved from liability they could find for defendant

!<• kn.'w ot no such t: Mence and it wa.s not to be found in
nil- cfLSC.
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It «m. h.l.l that 111.' .li«I>ut..l fii'tH w..r.' pnw'ti.'ally wili,

.Irawn fr.,... tt... jury, «n.l m. th.T,. «•»» '•^"'""'.^,J7f'7,'"

b.. ».il,iuitt«l Hn.l on wliiih tlH^y iniul.t rn.«..n«l ly Hml l"r

'

dflViulunt, thiT.' should 1h' n now trial.

Bartlett t. Not. Scotl. StMl Co.. 38 0»n. S.O.B. 336.

Wlurc it app.arwl tliat iu dirfctiuK tho jury, at th. tiul.

tl... i, J,,
.i.taud undui. iM„M,rt«n,.. to the cft-t oi a ,.!:.,,

o » no r,r,rr,..l I.. i« a junior K"'"! "« "Kainst a ..,,..1,

di, mt "p.- ».l''.l ""'I that ll." li»'li"K", »"^" "'":.
'"'-"

P , vi .1- «uffl-i">'t iu 1«« to shift tl... onus o pn.„

h idaintitV and w.t,.. lik.wis... insuftlccnt for Ih.

lik'i';,,,' of 'a.vou„ls in r,.sp,.H to fvspass and .•onvvr.,.,,

ftl' inincriilH cninplHini'd ot.
• t i i

"'^r":vasMd,Ur.u.,.,hoor.l.r,or,,n^

plan nuist Rovcr.. th,. rights of the parti.-,.

Lamothe t. North American Lit. A... Co.. 39 Can. S.O.E^ 323.

It was ar»ru,.d, on l-half of the appellant, that the ln;,l

iudm. ml
"

TC.1 in his -h-'.rK.' to the jury on .pu-sUons ., tn

wns"r nV eharaet.T of the poli,.y and «" to/;'--'"!";';
I^"'

r;n,s"in'L"f:v"o,;r" in'hotl. eases^'r for a new trial. Tl.

'^''j^Thirnn.c::!^ dismissed with eosts, and the npplie.m.,

Tin is refused on the sroiind that there was irn

for a new r M
'^ J-

»
; ^j,,,, „^,„,i„np,, substantial pn-

^^t":' he'ap^Ua^l^and, in view "^^'^
^ilf^.^^^X

Jl," jury eould'in our opinion, reasonably hnd the %.nl.t

eomplaineil of."

Caaadian Pacific Rly. Co. v. Hansen, 40 Can. S.C.B. 194.

[19071, A.O. 523.

Where on a specific objeetion to his charge, the tm

should not be entertained on appeal.

Winnipeg Elortric Ely. Co. v. Wald, 41 Can. 8.C.R. 431

O.K.
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to Ih.' jury whiTo no prpjudice hu iK'fn mHwd in ,oii«...iiirli.
iiirnri' of the iiiniirKr in whiih the iswifs «viv [.n.<,.iit,Ml

I'" "'

t'\' t h^ iilin»i>.. ..1' »l. .. :.. .1.. . • .1 . ' • . .
' ...,.,...»

:I7.-.

hnrKM .if the. juili;,. „t tin. trial and llii' jiirv p»"«Hni'',"."';™">
ipon the tnii'MtKiiis of Kulwlnnci'.

' Mi«i,ri.cii,>ii

Th.. ju.l«n,,.,,t „|,,„,,|,..l fron. (IS .M„„. fi. ,:,4, wa^lhrnZn.
Ilirm.'d, the Chu-f .IwUiv ili^wnliiiK, ami Dnvio. .1.. Af.«i-

to Ihi' >|iiaiitiim of till' claiuatfi'.s awiinli'il.
I.iut,

Brownall t. BrowiuU, 42 Ou. 8.O.R. 368.

Tlic ju,lK(. pn-siilinK at the trial of a raiisc Iuik a iiin-s.
smn- ihwortion for th,. pnitr,.tiriii of Hitn..s.s,'s imdcr or.Hs-
iv.innnation nml, nhcrr it (Ioi^k not a|)p(.ar that li,. lin.s
. xirvEscil tliat (lixcri'tion ini|iro|iiTl,v, liiH ordor oiiuht not to
ii.. intorlcriMJ with on an apponl. II,.ii,.c. an appelate .oiirt
H not lustilioil in ordirmir a new trial on thi' (tronnd that
miinsel has Iwn uniluly r™tricti>d in i'ros.s-,.xaniination hv
ii .|"''»tion lifinn di»aIlow..,l which diil not at the time it was
|iiii to thp witness have relevancy to the issues.

Minxton, .r.. dissented on t'he (jronnd that, under the
^irnimstanees ol the ease, counsel was entitled to have the
M'l'-^tHui answered.

Birthe t. Huard, 42 Can. S.O.R. 406.

II.. to ipudily as candidate in a iriunicipul election pro-und Irom a fncnd a deed of land itivng him a ruuln.
^f/r. under which he collected tli,. revenues. Having sworn
that he was owner of ri'nl estate to the value of $2,000 (that
(lm;rihcd in the deed) H.. in his newspaper accused him of
lUT.Miry and he tcK,k ;iction apiinst H. for lihd. On the trial
tlif. deed to II. was prodii.'cd, and the existence of the cniilrc-
I'llr, proved, hut the notary liavint; the custody of both
'io'iiMients refused to pro<l,ice the latter, claiming privilege
on the ground that it was a confidential document. The trial
.imk'e maintained this claim, lint oral evidence was admitted
rrnvuig to .some extent what the rniitrr-lrltn contained V
"r,l,H having been eivcn in favour of II., it was held that!" trial .nidge erred in ruling that the notary was not
nl.l.L'rd to produce the rontrr-lrtlrc, as it was ' in,po«sihl,.
"itliniit Its production to determine what, if an.v, limitations
II pliiccd upon the deed, and there should l,e a new trial

Ii. in Ins newspaper article also accused II. of luivinB
'e.<n drunk during the election, and the .iiidge, in ehar-ing
the.|iiry said. ' You should consider the case as if the charge
yt .Irunkenness had been made against yourselves, your

your friend."hrntiiiT
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I

juri,. It was held that this was calculated to mislead the jun-

prudence and was also a reason for granting a new trial.

generally.
jf objections to one or more portions of the ludgc s

Miwiirecl.on
^^ .^ ^^^ presented until after the jury have render.il

direXn their verdict, the losing party catinot demand a new trial ax

of right, hut in such case an appellant court, to prevent ii

miscarriage of justice, may order a new trial as a matter ot

discretion.

British Columbia Sngar EeSning Co. y. Oranick, 44 Can. S.C.R.

106.

In an action in the Supreme Court of British Columl.ia

claimang damages under the p:mployers' Liability Act anil.

altorn..-vely, under the Workmen's Compensation Act, tli'

plaintiff, at the trial, abandoned the claim under the fov.iier

Act and, thereupon, the judge dealt with the case as a

claim under the Workmen's Compensation Act, found that

the plaintiff's deceased husband came to his death suloly

in consequence of his own "wilful and serious misoondu.t,

and therefore, under ss. 2 (c) of s. 2 of the Art, held that

she was precluded from obtaining compensation in conse-

quence of his death. t t .i, » .i

It was held per Davies, Duff and Anglin, J..!., that the

right of appeal from a decision in the course ot proceedings

to which article i of the second schedule of the Workmen s

Compensation Act applies is available only for questiomn?

the determination of the Court or judge upon some question

of law Decisions upon questions ot fact in adjudicating

upon a claim brought before the Supreme Court under ss. 4

of s. 2 of that Act are not subject to appeal. Whether or

not there is any reasonable evidence to support a tindinR ot

wilful and serious miscomduct is an appealable question.

In the circumstances of the case the court held, Uai-ies

and \nglin, .7,1., dissenting, that there was not reasonable

evidence to support the finding ot wilful and serious mis-

conduct. , , „ ^ c \ 1

The appeal from the judgment of the Court of Appe.i

for British Columbia (V> B.C. Rep. 198) was disrais.s«i

Davies and Anglin, JJ., dissenting.

Toronto Rly. Co. v. Malvaney, 38 Can. S.C.R. 327.

Maclennan, J., said in this case

:

„...,.
"In his address to the jury the learned Chief .Tustice

told them that this part of the claim amounting to *l
'
;«^

part of the damages, and belonged to the father and n.lde.l:

Vi
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then whatever sum you like to add to that for him will beJuri.-

wiiat you would give the father. ' I think we ought to a<Teo P""i<-"oe
with deteridant.s' counsel that this sum of $19;i must have

'"'"'''''"^

been included by the jury in the $500 allowed by them asS^ha.
,,. fathers damages. That this was improper, and thatSnl

the charge ot the learned judge was wiong is now not dis- "iine»>e».
puted inasmuch as the decision followed by the learned judge
at__the tnal has since been reversed by the Court of Appeal
WjL.J., K.H. 907; 22 Times L.R. GDI; (1906) 2KB 648)
iinil It has been decided that such expenses cannot be re-
covered on such an action.

If the point had been taken in the Court of Appeal
iloubtless effect would have been given to it either by direet-
inK a new trial, or by deducting the sum of $W.i- from the
sura allowed by the jury to the father. The objection not
having been taken in the Court of Appeal, I think we cannot
give effect to It.

"The appeal should be dismissed with costs."

NeTill V. Fine Art & General Ins. Co. (1897) A.O. 68.

In this case Lord Ilalsbury, L.C., said

:

•That would, but for what I am about to say, give the
iipijcllimt only a right To ask for a new trial, which thou 'h
he has not asked for it, it is no doubt within your Lordsbips'
rampctcnce to give him; but what puts liira out of court in
that respect is this, that where you are complaining of non-
(hrcction of the judge or that he did not leave a question to
the jury, if you had an opportunity of asking him to do it
and you abstained from asking for it, no court would ever
liav,. trninted you a new trial ; for the obvious rea.son that
It .v(ni thought you bad got enough you were not allowed to
statu! aside and let all the expense be incurred and a new
trial ordered simply because of your own neglect."

llVifrf the trial judge has seen anil heard the witnesses.

The Picton, 4 Can. S.O.R. 648.

II
I

III. where a disputed fact involving nautical ipiestions
IS raised by an appeal from tiio judgment of the .Maritime
lotirt of Ontario, as m the case of a collision, the Supreme
i-oiirt will not reverse the decree of the .judge of the court
helow, merely upon a balance of testimony.

BeBechasse Election Case, B Can. S.C.E. 91.

Where an appeal is limited to a question of the juris-
(lietion of the court appealed from, the Supreme CnuVt of
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Cannda cannot decide upon the merits of the case, nml

where in such a case, further adjudication is ordered, a

second judgment therein deciding upon the merits is appeal-

able under the Supreme Court Act. On appeal the flndinjts

o< fact by the trial judge ought not ta be reversed unV«

his conclusions appear, beyond a doubt, to be erroneous.

Ryan v. Ryan, 6 Can. S.O.R. 387, 406.

Where there was evidence which, in the opinion of tli.-

Supreme Court of Canada, established the creation of a now

tnennncv nt will within ten years, the Court reversed th.^

Jioldinc' of the Court of Appeal for Ontario, which u,l

reversed the findings of fact by the trial .ludf- /"
Gwvnne J.—A court of appeal should not reverse the hnilina

upiin matters of fact of the judge who tried the cause an,l

lia~d the opportunity of observing the demeanour of the wit-

nesses unless the evidence be of such a character as to cnnvi.y

to the mind of the judges sitting on the appellate tribunal

the irresistible conviction that the findings arc erroneous.

Oingras v. Desilets, Cent. Dig. 95 (1881).

In allowing the appeal with costs, Levi v. Rccd, 6 (an.

SCR 482 was approved and the Supreme Court //'((/.

Taschereau, J., dissenting, that in view- of very serums

iniuries sustained by the plaintiff and of the miscoml,Kl

of' the defendant in abusing his position ot a justice &i the

peace, $3,000 awarded by the trial judge was not so eleiirly

ewessivc as to justify a reversal of his judgment fas-

chereau, ,T., while holding that the amount to which he

Court of Queen's Bench had reduced the damages (ifCOO)

was not sufficient, considered that, taking into consideration

the position of the plaintiff and the nature of the injuries.

itiSOOO was excessive. Fournier, J., considered that the

abuse of the defendant of his position of justice of the peace

was an important element to be taken into consideration m

fixing the mount of damages. Per Gwynne, J.-The soun.l

rule to adopt is that in mere matters of tact, or in the esti-

mation of damages not susceptible of precise caleulnlion

or not ascertainable by the application of any «'< P'''',

scribing a measure of damages, the appeal court sl.oa

sustain the judgment of the trial judge unless satisfied that

his conclusions are clearly erroneous.

Montcalm Election Case, Mignan v. Diiga«, 9 Can. B.O.R. 93.

Held that the Supreme Court on appeal will not reverse

on mere matters of fact the judgment of the judge ivlio



SUPREME COURT ACT. 379
tries an election petition, unless the matter of the evidence -'""s.
IS ut such a nature as to convey an irresistible conviction I'""'"™
tint the judgment is not only wron;?, but is erronequs, andST""-"-
that the evidence in support ot the charge of bribing llireau Zt'.\ .
a., well as of the other charges of bribery and treating w^s iea?,!

'"'

not such as would justify an appellate court in drawing the » i'"™>f".
inierence that the respondent intended to, corrupt the
voters. '

Guilford t. Anglo-French SS. Company, 9 Can. S.O.E. 303.
This action was brought by G. against A. F. S S Co. toKwnr damages for an alleged breach of contract The

Iilaintiff was master of the SS. "George Shattuck," trading
hitween Halifax ami St. Pierre and other ports in the
Dominion She was owned by the defendant company, the
plaintiff being one of the largest shareholders of the com-
pany. Plaintiff's cdntract was that he was to supplv the
ship with men and provisions for the passengers and 'crew
and sail her as commander for .$!)00 a month, afterwards
increased to ifnSO. The ship bad been originallv accustomed
to remain at St. Pierre fort.v-eight hours, but the time was
alteiH-ards lengthened to sixty hours by the company, yet
the plaintiff insisted on remaining only fortv-cight 'hours
ajrainst the express directions of the company's agents at
St. I lerre, and was otherwise disobeilient to the agents in
mnsequence of which he was, on the 22nd Jlay, without
mor notice, dismissed from the service of the" company
The case was tried before Sir Willinm Young, C .1 without
a .lury, who, considering that the plaintiff was not a master
111 the ordinary sense, held that he had been wrcai^fully
ihsmissed and found a verdict in his favour for $"> 000 A
rale Bin was made absolute by the full Court for a new trial

On appeal to the Supreme Court of Canada, it was ndd
1st.

1 hat even if the dismissal had been wrongful, the dam-
as;™ were excessive, and the case shouhl go back for a new
trial on this ground.

Orajsett v. Carter, 10 Can. 8.C.R. 106.

Ildrl, where there is a direct conflict of testimony, theMing of the judge at the trial must be regarded as a
*oisnv. and should not be overturned in appeal bv a court
-vhich has not had the advantage of seeing the witnesses and
nlKcrving their demeanour while under examination
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Ptrkerv. Montnal City PasMnger Rly. Co., Oont. Dig. 96 (1885).

The plaintiff who was thrown out of a waggon, sustaining

injuries, brought action for negligence owing to impri.p r

construction and bail order of the company s track, lur-

ranee J., found that the track was in bad order, the swit. Ii

three inches above the level of the road, contrary to hi«.

and that this caused the accident without any tault on i.

part of the plaintiff, whose damages he assessed at *2,..»ii.

The Queen's Heneh reversed this .judgment, being ot opuiiuii

that the rails, as well as the part of the roadway the compiin.i

WPS bounil to maintain, were lawful and sufficient; that Hi..

company was not at fault, and that the plaintift had iM

exercised necessarv caution and prudence and might liy

reason caution and prudence have avoided the accident.

TIrld that as the questions to be decided were p>.rely miitt,rs

of fact the judgment of the court of first instance shuuM

not have been disturbed. Strong, .1.. dissented on 11;..

ground that the judgment of tlie Court of Queen s U,.mli

,'n the facts was correct.
•

„ .. ,

(The Privy Council refused leave to appeal, as the liml-

ings of fact should not have been disturbed.)

Arpin v. The Queen, 14 Can. S.C.R. 736.

Where a judgment appealed from is founded wholly upi.n

questions of fact the Supreme Court of Canada will ii.it

reverse it unless convinced beyond all reasonable donlit.

that such judgment is clearly erroneoi .
The proyisn.us

of the Supreme and E.whequer Coui . Act relatuiL' li.

appeals from the Province of Quebec apply to eases institiitiil

under the Quebec Petition of Right Act. McOrccnj v. Ike

Quern, 14 Can. S.C.R. 735, followed.

WeUatd Election Oace, Oerman v. Rothery, 20 Can. S.C.R. 378.

On a charge that appella.it had been guilty pcrsoniilly

of a corrupt practice by promising to W. to endeavour t..

procure him a sil nation in order to induce him to vcilc. ami

that such promise was sulis«iuently earned into effect tli.-

trial judges held on the evidence that the cliarge had lio.ii

proved. The promise was charged as having been mii*

in Thorold on 28th February, 18!)1. It was proved tlnit \V

some time before the trial made a declaration upon uliifli

the charge was based, at the instance of the solicit. .r lor

petitioner, and had got for such declaration, employni.nt

in Montreal from the C.P.R. Co. until the trial took pin...

and W. swore that the promise had been made on Utii
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F.liruary. u. (appellant), although denying the charge,
admitted in his examination that he intimated to W. that
hi' B;ould assist him, and there was evidence that after the
flection G. wrote to W. and did endeavour to procure him
the situation, hut the letters were not put in eridence, having
lic.n destroyed by W. at tlio request of appellant. Hdd,
nffirming the judgment appealed from, that as the evidence
(if W. was in part corroborated by the evidence
of appellant, the conclusion by the trial .iudges was not
wrong, still less so entirely erroneous as to justify the Court
as an appellate tribunal in reversing the decision of the
cniirt below on the questicms of fact involved.

Town of Levis y. The Queen, 21 Can. S.O.R. 31.

The Supreme Court will not interfere with the award of
tlic K.\che(iuer Court as to the value of land expropriated for
railway purposes "here there is evidence to support the
finiling and it is nol clearly erroneous.

North Perth Election Case, Oamphell v. Grieve, 20 Can. S.O.R. 331.
(J., a voter and supporter of the respondent, holding a

fnc railway ticket to go to Listowel to vote and wanting two
ildlhirs for his expenses while away from home, asked for
till' h)an of this money from W., a bartender and friend.
\V. not having the money at the time applied to, S.. an agent
(if the respondent, who was present in the r(jom, for the
iiK-iicy. telling him he wanted it to lend to O., to enable him
to u-i to IJstowel to vote. S., the agent, lent the monev M
W.. who banded it ov»r to G. \V. returned the two dollars
t(. S. the day before the trial. The judges at the^ election
trial held that it was a botia fitlr loan by S. to W. On appeal
to llie Supreme Court of Canada,

//.'•i reversing the judgment of the court below, that as
the (Ic'ision of the trial judges depended on the inference
(lra«ii from the evidence their decision could be reviewed in
aiip.nl, and fliat the proper inference to be drawn from the
iindisjiuted facts in the present case was that the loan by
s. to \y. was a mere colourable transaction by S. to) pay the
travelling expenses of G. within the provisions of section 88
iif tlic Dominion Elections ,\ct and a corrupt practice
sufficient to avoid the election under section 91 of the said
.\ct.

88. " Santanderino " v. Vanyert et al., 23 Can. S.C.R 145 13th
March, 1893.

Ill an ae.ion against the owners of the "Santanderino"
for (liimagcs by collision with respondent's barque, the

2«
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"Juno " through the breaking down of the steering appiir-

atus the local judge of Admiralty District for Nova Scotiii.

wlio was assisted on the trial by a nautical assessor, fouml

that the steering gear was constructed on an approv.a

patent, and was in gowl order when the " Santandennu
'

'

started on her voyage, but that the collision was due to

want of prompt action by the master and officers when thp

wheel refused to work (3 Ex. C.R. 378).

On appeal to the Supreme Court of Canada, it was H' 1,1.

Sedgewick and King, JJ., dissenting, that only a quest lun

of fact was involved, and thought it was doubttul il tl.c

evidence was sufficient to warrant the finding, the decisi.n

was not so clearly wrong as to justify an appellate court in

reversing it.

Henitt t. Hepanstal, 26 Can. S.O.R. 150.

If in a ca.se tried without a jury evidence has been iiii.

properly admitted, a court of appeal may reject it and

maintain the verdict if the remaining evidence warrants it.

Montreal Oas Co. v. St. Laurent.

City of St. Henii v. St. Lament, 26 Can. S.O.R. 176.

Held, that the Supreme Court will not interfere >>itli

the amount of damages asses.scd by the judgment app-iilml

from if there is evidence to support it.

Lefeimtenm . Beaudoin, 28 Can. S.O.R. 89.

In the estimation of the value of evidence in ordinary

cases, the testimony of a credible witness who swears i-osi-

tively to a fact should receive credit in preference to I Hat

of one who testifies to a negative.

The evidence of witnesses who are near relatives ai- \\ lio»i

interests are closely identified with those of one ol the

parties ought not to prevail in favour of such party a.iamst

the testimony of strangers who arc disinterested witii.sses.

Girouard, J., said: "We have already decided i.\"f»i

British V. TourviUe. 2r, Can. S.C.R. 177) that we ar. he

judges of the facts, and that if the proof shews clearly tli.l

the court below has erred in its application of the fads tli.

duty of the Court is to set a.sidc the judgment below: and

in this case upon its appreciation of the facts the huprerae

Court reversed both courts below with costs.
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Faradli t. UffloUon, 30 Can. S.O.B. 405.

383
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Held, that when there does not appear to have heen mani- J!"''",™fpst error in the findings of the court below, they will not vJEe"
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heard

Crawford y. Hontrtal, SO Oao. S.O.B. 406. witneaara.

Where there is direct contradiction between equally cred-
ible witnesses tlic evidence of those who speak from facts
withm their personal knowledpre should be preferred to that
nf experts Kiving opinions based upon extra judicial state-
niints and municipal reports.

Bell V. Vipond, Cont. Dig. 102 (1901).

On the merits of tliis case the controversy rested upon
tlio fact whether or not a ship had been acquired by .some
0' the partners in a commercial firm for the purposes of the
tiriii s business or merely as a private venture. The Court
01 Queen's Bench had reversed the trial court judgment,
and held that it belonged to the firm. As it was not made
c lar tliat there was error in the judgment appealed from
the Supreme Court of Canada dismissed the appeal with
costs.

Oranby v. Menard, 31 Can. S.O.R. 14.

Thn trial judge tried the case without a jury and heard
the evidence of the witnes.ses. Held, that under such cir-
imiistanccs when the trial judge exjircssly savs that he
believes certain witnesses and discredits others, an appellate
coial should not interfere with his judgment.

The Qne«n v. Armour, 31 Can. S.C.R. 499.

The trial judge having come to a conclusion on the
question of damages in an expropriation proceeding where
a srciit amount of evidence on both sides was adduced, the
Suiireino Court being unable to say that it was demonstrated
111 the clearest way by reference to the evidence that there
vras error m the judgment appealed from, dismissed the
appeal.

Hamelia v. Bannerman, 31 Can. S.C.B. 634.

.\u objection as to arbitration and award being a condi-
tion precedent to an action for damages which had been
"aived or abandoned in the Court of Queen's Bench can-
not l.e invoked on an appeal to the Supreme Court. On a
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croBs appeal the Suprome Court rffusod to interfere wiili

the amount awarded for damaRes in the omirt below upun

its appreciation of contradictory evidence.

Schr. Relianca t. Oonwell, 31 Ou. S.O.B. 663

In an action claiming compensation for loss of the fisli-

inif schooner "Carrie E. Sayward" by l)einB run into aiil

sunk while at anchor by the "Reliance," the decision mainly

depended on whether or not the lights on the lost sehoiini r

were burning as the admiralty rules required nt the tiiiw

of the accident. The local judRc gave .iudgment against tlic

"Reliance." Held, that though the evidence given was i.n

tradictorv, it wii amply sufficient to justify the said ju.li:

ment which shoulil n'^t therefore be disturbed on appeal.

Santandrrino v. Vanvnt, 23 Cai . S.C.R. 14.'>. and Tin

nVngr of flranby v. Miiiard, 31 Can. S.C.R. 14, follow.rl.

Dempster v. Lewis, 33 Can. S.O.B. 292.

Although the trial judge in his judgment distinctly s;iiil

that he gave credit to the evidence of the defendant, yet tlie

Court of Appeal reversed the trial judge and the Supriiiie

Court affirmed this judgment. Girouard, J., dissenlini!.

held that the ease was governed by Granby v. Menard. :11

Can. S.C.R. 14.

Hassawlppi Valley Ely. Co. t. Reed, 33 Can. S.C.B. 467.

On questions of law, the judgment appealed from «ns

reversed, Uavies, J., ihibitavtc, but the findings on eonlli.t.

ing testimony, in respect of damages, by the trial judge wort"

not disturbed on the appeal.

Bobh V. Stafford, Coat. S.O. Cas. 411.

In this case the Chief Justice said:

—

"It is quite true that to some extent the evidence is (on

flicting, but 1 am of opinion that the finding of the trial .jmlsie

who heard the witnesses rh-a I'oce. and had an opportunity

to appreciate their demeanour and manner should nut he

disturbed, and I am clearly satisfied that the judgmi'iit of

the Court of Appeal is erroneous and should be reversed, and

that is the opinion of the court."

Hayes v. Day, 41 Can. S.C.B. 134.

In a dispute as to the nature and effect of a contr.nit, tlie

trial judge, on his view as to the weight of evidence, found the

facts in favour of the plaintiff and gave judgment aiTonl-
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inirly. Hi. dccjgion was rwrrse,! by a majority of tlio court JurL
„, ha.co. and f ,e action was .lis.niied «ith ooL

"^
..r„"i^

n.vl,r.hniirirn o'frL, ^!r;;rzT ^.^'i
"-""•"

Tho Chief Justice an.) Dnvies. .1., considered that the trial

,imw,l at hy
1 ,m havini- reanrd to the enuduct and appear-»n.e of the witnesses in ^'ivin« their evi.1en,.e, and on theh-n..« o the ,M,„fl,ct,n« testimony, were of the op nion that

tl.;. full court «ns richt in reversing tlie judj,ent at the
.n.l and th„t the appen. fron, their jud.nLro'i^Lt't^

Gordon v. Horne, HoUand h HoUand. 42 0»n. S.C.R 240

,l,.f.nd«nt'"'^/"
a,.tion hr„„„ht l,y Gordon „^,„inst the

.1, l.ndants for a .Icclaration that tlie defendant Ilorue was

i', r,"n'%!;""!"".' I"
''''"'? ""' '•'*'"'•' 'ansactions in wliieh

In..:., profit, had been made, and for an account.

.1- I^i'ti.l," rnt^', ^''"T""^
•"" '"•i™- The Supretne Court

b in p
..'"^ .I'HlKment „t the trial was restored, the

I «"l Vms; of the opinion that the question involved was
iiiN ,.l fnet dependnicr upon the proper vie.v of eonflictinift« .mony an,l for this re„so„ the .judgment of the t ra^
J|Hk... should not be ,listurbed. On appeal to the Pri v
'"","•' the Committee analysed the e^-idenee at lenRth and

™n,.|,,ded thc.ir report by saying (not reported)
:

Iheir Lordships are satisfied on the evidence that there

Til n .% R- ,"/ V;" ""5 f/"'«i«'ins partnei^hip bet een
h. Iti.lland Realty Co. and Home in respect of the nronertv

in .,.,..sf,„n, an,l that Ilornc frau.lulently attempted to obta ne«lns,ve eon rol of the property by pretending to the pla^L

fn. ;', 'ac^e t' 'I,
"'"' ''"'" ""'•^ *° ''""J «' the price of

'

h , n 1^ T.? V;™-"
<"•>'">"'"'»'<» their Lordships willhu. ,My advise IIis Majesty tliat the .judRnient of the eour

cluu slioiild be set aside and the ,jiid,?ment of the Supreme
»m-i of Bntish Colambia restored with costs a^inst the

'of.-.i.lants Horne and Holland, here and below.

In Syndicat Lyonnais du Klondyke v. Barrett, 36 Can. S.OR 279

Court af'?r VI '"t'' -f
^""^ ^™'"' -f- '" *•"' Territorial'

i nf, ! I

""" Tfri ory, who held that the representa-i-ns niicd upon, as having been falsely and fraudulently
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made l.y the .npellant, were «itaMi.hed, and he awar.1.,1

adhered to hi» - «'-;„
™»

' i^^and di«ni LuTe ol^^^^^^^^^

Neibltt, J., «aid; ^"^ "'"5
,h„Tudiment. of liU brolher

after hearing full argument and the Judgmem.
_^_^^ _^^ ^^

Judge, he reiterate, the ™*„'' "*?' °
J,„o„, of mining and

peculiarly a oa.e In
7'''fJ/*\'X/°Sch an Important pari, 1

certainly demeanour In the
*»\''^»J?"'^f»te court to come u, a

Stl'o1J'tiarti'e't"rl'^f?id'g°;w'»''crJ.y
wrong In hi. «n,.,..

"'
'rgaln.t thl. declalon of the

f"^""J, '^X're'"t wa'r»aia"
taken to the Privy Co""'''

(/."^^^^^'''^^'''aeTermrned upon .W=
• The Br.t «°« "»"''"",'

°udulentrolsrepre.enlatlon8 have

appeal 1« whether the alleged '^»"''"'7' r}'./ ,« to whlrli ths

been e.tahll.hed. That 1. ?«""".
1. to he 'guided largolv bv

natural Inclination of
'^*°''/°7''''^ho tried the oa.e; an.l the

the opinion of the '«»7°* f|^^„me Court »em to have beeD

majority of the i"«f" ',''„\'^^/'"'b;T there are clrcum.tan. .. In

Influenced by a .ImlUr "emg.
Lo,a,i,ip, to detract irom

Z ^!^:^^ ??o'u"ld'°orraH^ glve^o the opinio, o,

'""Zt^u'lt."judgment the learned Judge, In .peaking ,., -ke

principal wltne.se. on each Bide .am ^ ^^ j„ ,„i„,
" The witnesses PalUard ""J"",' their .tatementa. very

rarhe«;rich-s^^™«^^^^
Thl..entenc,, enough to .how ^tjjat^^^^^^^

to any ,orlon.

^t^n^ h'y r"dyro r o, ae wltne-s
^^, ^„,,^ ,

on one very l">P°''i'"'',;°"',Vlt I. with regard to the con-

:|-poC"n\tTsTarryta-i^^^^^^^

J^iUTT.' to'
tr.r„^t:.tnereaTa.e .aid;
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• Whll« I cannot mr»ir follow th« notn clurlr, y«t Mr, .lurii-
I'allKrd In hli evidenre pointed out that he bad mad* thai* i>rudeiir«
notei, and no attempt wai made by Couniel to «bow that the Kenerally.
note! did not correipond witli the evidence which he wai flying WitneHea
In regard to the mlirepreientalloni, and I take It that the note* not heira
forrectly conform to the evidence which he gave." in court

It la now admitted that thoie notei afford no confirmation to
Palllard'i evidence ai to any of the itatementa laid to have been
lalacly and fraudulently made.

In dealing with one of the alleged mlareprcicnlBtloni as to
Claim No. 32. the learned Judge laya: "On this point there li
the evidence of two agalnat one. and I mint believe the two "
Thia li a very uniafe way of dealing with evidence. With
rcKord to the alleged mlirepreeentatlon aa to Claim No. 12, the
learned Judge'a finding li far fr»m being a conDdent one. He
laya. " I am Inclined to think that the weight of evidence li with
the defendanti on thii matter."

The reiult li that their Lordahlpa are unable In thll caae to
jlvf to tie opinion of the trial Judgo Ihc same preponderating
wflslit which they are usually anxious to give upon queitlona of
fart. They think that the Territorial Court en banc and Idlng-
1011. J.. In the Supreme Court of Canada, were fully Juitllled In
examining Independently the evidence bearing upon the charges
lit fraudulent mlareprescntatlon. (The appeal was accordingly
alliiwcd with costi.)

\\'lr,-r the trial judge has not sren or heard the witmsscs.

Russell T. Ldfrancols, 8 Can. S.O.R. 336.

It is the duty of an appoUnti' court to review the eon-
chisiim arrived at hy courts whose judirmont.s are appealed
from upon the fpiestion of fact when such .iudRments do not
turn upon the credibility of any of the witnesses, hut upon
til, proper inference to he drawn from ell the evidence in
the iiuse. In this case the trial jud^e did not personally hear
all the witnesses, their evidence being given at enquele.

Ualzard T. Hart, 27 Can. S.C.R. 610.

Ilrhl, that where the witnesses have not been heard in
the presence of the judge, but their depositions were taken
lieior,' ii commissioner, a court of appeal may deal with the
evid. 1110 more fully than if the trial .iudge had heard it or
tlier.' luicl been a finding of fact by a .jury, and may reverse
tin- finding ot the trial court if such evidence warrants it.

I'(A:tl tiat taken in court below.

Gray v. Richford, 2 Can. S.O.R. 431.

An appellate court cannot refuse to entertain a question
as ti> the effect of a deed given in evidence, on the ground
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Uml it «•«» not ™i«'.l 8l the trial nor in term. OflJr.. v

T«raua,Hl U R 2 K. & I. App. ;K5, refcrre.1 to by StronK. J

Mostrttl U.B k Mortitft Co. t. F.iiUax, 3 Oui. 8.O.B. 411.

UoBtli T. MoUoni B»iik, 10 Ow. 8.O.B. 6a«.

l)<HMiim-iits ivhioli lunv not l>i-on provwl nor prcxln,,.! ;,t

the triiil cni.nut I).- roliiul on or mn.lo P"rt of the <>». in

appeal.

Th. Bouth-WMt Boom Oo. T. McMUlm. 3 Can. B.O.B. 700.

I) McM., the r,8pomlent, «.ie<l S. W. B. Co.. the ,,,•: ^

l«nt»; to roiowr .l«..mR.^ aUeKe.! to have heen «u» ,,:„.,

I

hyr^nson of the oMr,.otion of the R.ver Miram-.h, v

appellant •» l..H„na. The plens were not «>." 7;
""' "

,-

ami lieense. On the trial eonnsel proposed to a.l> a ,..„.

?hH the «ron« ronTlaine-l of ««s o<:..a».one>l hy extr,,,.nl,„

arv fn-shet. Th,. eounsel for the n^pon.lcnt oh,„Tt. .1 ..„

ti,;. Kronna that sneh plea "lit-'ht have heen ,K..unrrv.l ..

The tarne-l .iu.l«e refuse.! the appl.eat.on, he«,.«e h'^ >^'"'

to a.lniit the evi.lene.. uniler the plea "'""*.?.'•,
app™l, eo«n,el for the appellanta eonten. ed that t^l^ ohs ,„,

tion cniplainwl of «hs .juHtified un.l.r the statute^li \ •.

10 (Nn). ineorporatinK the Soulh-Wost n«om Co„„.:,t,.v.

IIM. that the appellanls. not hnvin^ put in a pi :i ni

iustifieation und.r the statute, or applied to the Sn,.n im

c"urt of Sew nrnnswiek U, hn,<co for leave to amend 1 „ir

pieas! eould not roly on that ground hefore tins Court t.

reverse the dceision of the court hclow.

Western Counties Rly Co. v. Windsor ft Annapolis Ely. Co
.

6th

Febmary, 1879.

A point raised at the heai-ing not in factum, and ..*1

for respondent therefore ohje.ts that he is not preparM m

argue it. The Court adjourns heannR tor a weeli.

rnller t. Ames, Coat. Dig. 119 (1880).

Teehnical objection not taken i" *«.'»"•'
''"'l'.

:;";',';'

be allowed to prevail in appeal, following thc^ rul.. ..i tin

Privj- Council. Per Tasehereau. J.

Dorion v. Crowley. 17th May, 1888.

Held that although the objection that the right ol ficti™

haa been prescribed I taken for the first time on th- :,v,n-
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111. Ill in a|ipi-al, the Cloiirt is Iwiiml to entertain it and uive •lu'i'

tlV.it to It if properly rulwil. |.ni.ii.iif.-

Appeal alloueil hiit Hithi.iit lom. in any of the ""irtii. ^'','171,';;;

LUnioB St. JoMph dt MontMil r. Uplarrt, 4 Can. B.O.R. 164.

li. was expelli'il I'riiin iiu'iiiberMliip In I/C. St. ,1.. an
.(1 :it

in.iirpiirateil heiieflt xueli'ty. for lieinit In default to pay six
iii..Mih»' CdUtrllintiiMiH. Artiele 20 of llie sm.iely'n hy-'hiws,
»e.linn .1, provides that 'When a iiieinlier Mhall have mg-
l.-.t.il diirinif six inontliH to pay his eimtrihiitions. nr the
iiiuri- amount of his entrnnee fee, the soeiety niny erase his
nam.- from the list of nieniliers. and he nhnll theii no liinirer

fiiriii part of the soei.ty; for tlint purpose, at every ireneral
iiTi.l regular meeting, it is the duty of the eolleetor-treasurers
III make known the imnies of those who are indebted in
M\ Miiinths' contrihutions, or in a lialanee of their erilranee
I'l.s. and then any one may move that sueli memhers he
stnii'k otT from the list of meiiiliers of the soi'lety." L.
Iinmirlit a suit under the shape of a petition, prayinpr that
writ iif mandamus should issue, en.ioininu the eonipany to
n-iii-tate him in his ri(;hts and privileges us a member of
111.. s..iiety: 1. On the Kround that he had not been put in
il.ufiir. in any wiiy; and that no slaleimnt or niitii-e had
liirii L'iven liiiii of the ainnunt of bis inilebtr. loess. 2. On the
L'r.iuii.l that many other members of the soi'li.fy wire in nrrenrs
ii.v similar periods, and thnt It was nut eompelent for the
»i.i,ty to make any distliietion amouiist Iho-^e in arrear,
', I In the ground that no motion was made at any reifular
Iiliietin^.

Tlie Court of Queen's Beneh for L, C. (appeal side)
hflil iliat L. should have had "prior notiee" of the pro-
ifciliiiKs to be taken with a view to his expulsion.

//.'./. on appeal, that as I,, diil lait raise by his plead-
infrs the want of "prior notiee," or make it part of his ease
in ili.i ciiurt below, he eould not do so in appeal.

I'.r Tns(.hereau and Owynne, JJ.— .V member of that
s.i.iily, who admits that he is in arrear for six months' eon-
iril.iiiions, is not entitled to "prior notiee" before he ean
Iw i.\pelled for non-payment of dues.

Oakes v. The City of Halifax, 4 Can. B.O.B. 640.

Ihlil. rcversini; the .judgment of the Supreme Court of
Nova Scotia, that in Nova Seotia, where the rule nUi to set
i"-i.l.' an award specifies eertain grounds of objection, and
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no new grounds are added by way of amendment in lii.'

court below, no other ground of objection to the award .an

be raised on appeal.

UcOrMTy T. McOarron, 18th Jmie, 1883.

An action for $37,000 which the respondents cliiiiu..!

were due them for balance on a sum of $103,213.96 am.miit

of work performed under contract between appellant ami

respondents, and extra work agreed to between respond.nts

and appellants.
„ „ , r

On appeal to the Supreme Court of Canada from ilie

Court of Queen's Bench for Lower Canada, Held. Tn-iihr-

eau, J., deliverinti the .iudgment of the Court, 1. The ...n-

tention on the part of the respondents that the fails ft nrli< /. <

submitted to the appellant should be taken pro fO«/. -i-.

because the answers thereto were not direct, categoinal

and precise (art. 229 C.C.P.), was not open to the respondet.ts,

as they had failed to make a motion to that effect in tlie

court of first instance. The case of McGreevy v. Pmlh. :,

Leg News 95, confirmed by Supreme Court, was not in

point as a motion had been regularly made and granti.l in

the Superior Court. Nor has Douglas v. Kifo/iic 18 i, I.

Jur 274, any application. There the defcijdant made del.nilt

and had not answered the faits ct arhdfs at all. Her.' tlio

defendant had answered, and if plaintiffs desired to Iniv,.

the answers set aside, it must be by motion.

Woodworth v. DicUs, U Can. S.O.B. 734.

In an action on bail bond the defence was that it lia.l

been altered after execution, and that it was not in the l..rm

required by the statute.
. , „ fi , ,

BtUl affiirming the judgment of the Supreme Coint ..I

Nova Scotia (19 N.S. Rep. 96), that the defendant liaving

refused to call the attesting witness to the bond, who \Mh

their counsel in the case, the defence as to the altenil..™

alleged to be in the attestation clause, could not su«'''';'

Held, also, that the objection as to the form of tho Ih.ii.I

being merely technical and unmeritonous, could n.it !..

taken for the first time before this Court.

Exchange Bank of Canada ». Oilman, 17 0»n. S.O.E. 108.

The Exchange Bank of Canada, i° «",
»«*'°V'^f" to

by them against G., filed a withdrawal of a Pf^
o «'

demand in open court reserving their right to institute a

Hi
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subsequent action for the amount so withdrai™. The Court J""'-

acted on this retraxit, and gave judgment for the balance I'"'iie"'«

This judgment was not appealed from. In a subsequent??"^''';
action for the amount so resen-ed. take" Mow

Held, reversing the judgment of the court below, Fonr-
nier. J., dissenting, that the provisions of article 4.')1, C.C.P.
are applicable to a withdrawal made outside, and without
the interference of, the Court and cannot affect the validity
of li withdrawal made in open court and with its per-
mission.

2. That it was too late in the second action to question
the validity of the retrant upon which the Court had in the
first action acted and rendered a judgment which was final
and conclusive.

A document not proved at the trial but relied on in the
Court of Queen's Bench for the first time cannot be relied
on or made a part of the case in appeal. Montreal L. <& M.
Cc. V. Fauteux, 3 Can. S.C.R. 411, and Liomis v. ilolsans
Bank. 10 Can. S.C.R. 52G, followed.

Venier v. Sun Life Ins. Co., 17 Can. S.O.B. 394.

It is too late to raise an objection for the first time on
thi- argument before the Supreme Court that the legal repre-
si iitatives of the assured were not made parties to an action
on a policy of life insurant'

Tie Canadian Paclic Sailway Oo. V. Bobinion, 19 Can. S.O.E. 292.

The husband of respondent was injured wliile engaged
in his duties as appellant '.s employee, and the injury resulted
in his death about fifteen months afterwards. No indemnity
havinj; been claimed during the life-time of the husband,
the iriiiow, acting for herself as well as in the capacity of
fscciitrix for her minor child, brought an action for com-
pensation within oiie year after his death.

IlfUl, reversing the judgment of the Superior Court,
and the Court of Queen's Bench for Lower Canada (appeal
side) (Fournier, J., dissenting), 1. That the respondent's
rijiir of action under article 1056, C.C, depends not only
upon the character of the act from which death ensued,
but upon the condition of the decedent's claim at the time
of his death, and if the claim was in such a shape that he
could not then have enforced it, had death not ensued, the
artiil(. of the code does not give a right of action, and
creates no liability whatever on the person inflicting the
injury.
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2. That as it appeared on the record that the plaintiff

had no right of action, tlie Court wouUl grant the def.iicl-

ant's motion for judgment non obstante veredicto. Article

4H3, C.l'.C.

;i. That at the time of the death of the respondcnlj

liustiand all right of action was prescribed under art i.l,.

2262, C.C., and that this prescription is one to whicli tlic

trilmnals are hound to give effect although not plwi.l^il.

Articles 2267 and 2188, C.C.
, ,. , ,

{The .iudgment in this case was reversed hy the .Iiuli-

cial Cominittee of the Privy Council.—See [1892] A.C. 4M
)

Cf. The Queen v. Gremer, 30 Can, SCR. 42.

Mylim T. Jackson, 23 Can. S.O.R. 485.

An objettiou to the insufficiency of a traverse in a pli'inl.

ing will not he entertained when taken for the first tinif .m

appeal, the issue having lieeii tried on the assumption tli;it

the traverse was sufficient.

Oorman v. Dixon, 26 Can. S.O.R. 87.

In this case as a matter of strict pleading the plaiiititl

should have raised by a replication an ans\ver to one of tlic

defendant's pleas, biit evidence was given as if such repli-

cation was on record. An objection having been taken in

the Supreme Court founded upon this i|uestion of plcailiiis.

the Court held that an appellate court woidd not give ell'ivt

to a merely technical ground of apiical again.st the mi'iiis

and when tlieJ-e had been no surprise or disadvantage to tlit

appellant,

Sherbrooke Street Rly. Co. y. Kerr, Oout. Dig. 994 (1899).

The action was for damages from injuries to a indilnr-

man through a collision of his car with a special car rcinrri-

ing to the car barns at unusual speed on the wrong Irark.

A verdict was entered for the plaintiff on the finding's df

the jury, and on appeal to the Court of Review defenibm

ohjet-ted (1) that plaintiff had not denied charge in Hit

statement of defence that the accident had been cause.! tiy

bis fault; (2) that there wa-s a misdirection by the Irial

judge telling the jury that the plaintiff could succeed .v.ii

if he had himself been negligent if they thought such ncirh-

genee had not caused the accident; (3) that it had not been

alleged that the car which came in collision with that ef tlie

plaintiff had no right to be in the place where it was at the
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lime; (4) that since th; trial, dBfendant had discoverwl '""«•

that plaintiff had stated his age as 47 years instead of 45 !'""'«'«

years; and (5) that the verdict was auainst the weight of if.o"Ii? „„;
eriilince. Langelier, J., in delivering the judgment appealed taken UcIom-.

from. Held, nmongst other things, that objection to the
pleadings came too late, after the necessary proof had been
made and an amendment permitted. The Supreme Court
affirmed the judgment appealed from for the reasons stated
by Mr. Justice Langelier.

The Qnnn v. Poirier, 30 Can. S.O.R. 3S.

Where issues have been joined in a suit and judgment
reniiered upon pleadings admitting and relying upon a
oTiltcn instrument, an olycction to the vaidity of the instru-
ment taken for the first time on an apptal to the Supreme
Court comes too late and cannot be entertained.

Siadoti Water Works v. White, 35 Can. S.O.E. 309.

Ill this case the plaintiffs, in their repiy, set ui> a failure
of di'I'endants to comply with certain conditions precedent,
hut did not set up another condition precedent upon which
till' judgment appealed from proceeded, though it was not
referred to at the trial. Held, that the plaintiffs need nut
have replied aa they did, but having done so without set-
ting ii[i the condition specially relied upon in appeal, thereliy
pos'iilily misleading the defendants, they were properly
punished by the court below by being deprived of their
cists ill appeal.

Citsr of Montreal t. Belanger, SO Can. S.C R. 674.

Wliorc an assessment roll covering a valuation of over
half a million dollars has been, after contestation, duly
coBtinned, a ratepayer cannot be permitted to raise the
objeitiou, upon an application to quash the roll, that his
property was asses.sed for a comparatively trivial amount
over its proper value, when he had failed to urge that objec-
tion before the Board of Revisors.

Cit; o{ Montreal r. UcOee, 30 Can. S.O.R. 582.

lu an action for bodily injuries where the extinction of
the richt of action by prescription was not pleaded or raised
in the courts below and uj.on an appeal the prescription
was jiulicially noticed and the action dismissed, the appeal
was allowed without costs.



394 SUPREME COURT ACT.

.Tuna- Olty of Montreal t. Hofui, 31 Can. 8.O.B. 1.

mneralb- On hearing of appeal objection was taken for the first

Point not time to the sufficiency of plaintiff's title, whereupcm li,.

taken below, tendered a supplementary deed to him of the lands in luis-

tion. ndd, following Exchange Bank of Canada v. Oilman.

17 Can. S.C.R. 108, that the Court must refuse to n. riv,.

the document as fresh evidence cannot be admitted ii|i..n

appeal. HM, also, that defendant could not raise the <iius.

tion as to the sufficiency of the plaintiff's title, for tlie lirst

time on appeal. The allegations and eonclu.iions of tin-

declaration were deficient and the Court under sectiuii (',:)

of the Supreme & K.tchequer Courts Act, ordered all iivics.

sarj' amendments to be made tliereto for the purpi.s.- .if

determining the real controversy between the parties ii« dis-

closed by the pleadings and evidence. Pkhe v. Cihi ni

Quebec, Cass. Dig. (2 ed.) 497; OorMun v. Dixon, 2(i Ciiii.

S.C.R. 87, followed. (Under the special cireumstan.. s uf

the case and improper actions of the defendant, the |i|nin.

tiff was awarded costs m all the courts. The juiii;iiipm

appealed from (Q.R. 8 Q.B. 534) was varied).

Hamelln T. Bannerman, 31 Can. S.O.R. 534.

In the Supreme Court tiie defendant orally eoiil.iviia

that arbitration was a condition precedent to the res|iiiiiil.

ent's action. No such objection having been taken in the

court below nor in the appellant's factum in the Siipronip

Court, Held, that this ob.iection could not now be r/iis.d.

HcKelvey v. LeBoi Mg. Co., 32 Can. S.O.B. 664,

Questions of law appei-ring upon the record, Imt not

raised in the courts below may be relied upon for tli.' first

time in an appeal to the Supreme Court where no evi.lfna

in rebuttal could have been brought to effect them li.ul tliey

been taken at the trial.

Hoskini T. LaEoi No. 2 (Limitod), Oout. Dig. 1129 (1903).

On the hearing of the appeal, counsel for appellaiit siig

gested a question for argument which was pertinent \u tlif

issues, but had not been taken in the factum nor i;ii»il m

the courts below. He was permitted to argue the '\wam

on the understanding that both parties would be p.riTiiltfJ

to file supplementary factums on the points raised iitM' the

liearing closed. Counsel for respondent made no oli.intinii-

to arguing the new points on the terms settled.
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Cb^nW, M.nnf.ct«ring Co. v. WiUt, 34 0«. S.O.E. 602

»orl«, 0„ appeal by the deln »nf^
™nstruction of certainS Lii

R,.n,h tins ground gainst tiff„n^, "" *^''""'* "^ Kinif's t«k.„M„„,
respondent by exeoS „ „

'^'^'' ™' ?°' *"'"'° ''y «he

of th,.Co<le of pZedure IMdZt 7"'' ""'''^ '^20
the respondent to raise tW nff »• ' " ,'™'' '»** '«•<•' '<>'

Oervais t. McCarthy, 35 Can. S.C.R, 14

™3efh:^t*civ7c™';'''"rou"ebe':''-"' 'r'""""' " --'«-

at: rNr'i!;:r^^^- ^'"-^^^ ™ "-
«Swion"the7dv rT^rtTca^toftk:' 'b^

'.""^ ^""""
irregularity on appeal.

**'"' objection to the

MiUer v. Bobtrtson, 36 Can. S.O.B. 80

sale';nan'ds"he"nSio'ntfTi;?f ""^ '"*?""*»" *" -'™-
m«n law side, a^d m Ited „ I i„T "'I'V^ •" *'"' <"""-

s™.;r^ffevT^— «^- - £"J^
«t,.iZ The Jud™. fn Sr^l '''""'' *,"' •'"'^^'"" »--

(i»le V. Bureau, 44 Can. S.C.B 306

-.1 - s;?r^; i^^rprs,~r&-ars;



3»e

.luris-

(jeiRTally.

I'oint not

tnken below

SUPREME <'oi:rt act.

'"ThTlde"^-a«eertainme„t of such damage, hy the ,„1,.

tn Tpcnver comDonsation in the courts.

iriueh cases the measure of damages ,s the amo„m .,.

'X^ZJ.po. an appeal t„ the |jF«me our of C .,,,,,,,,,

E. Bhelburn. k Qn.en's Elaction, 37 Can. 8.O.E. 604, at 611:

ndd that if a counsel at the trial of an issue ot u-

zs rr^ ~ri"r;i';».*s~. -

never referred to on the trial.

8S ToTdenskJold T. Th. Horn Joint Stock Co., Umit.d, 41 C.

S.O.E. 164.

A rourt of Appeal should not consider a grouu.l n«

trial, etc.

SS. Nanna T. Mystic, 41 Can. S.O.K. 168.

Igainsron a question of seamanship or navigation.

Laldlaw V. Crowsne.t Southern Ely. Co.. 42 Can. 8.O.R. 355,

Where mutter relied upon to ^^x^^^M •«>

r^SSlXt-t ^rw^dXtl^^rtCon all .P™'.

to the Supreme Court of Canada.
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''™''*'' **•' °'- """' *0- *»«; O.E. [1910] p^'^.'^J;

,, . ^
taken below.

It 18 not open to a party who has not at tlie trial nor
..lii.T in writing or arifument u««l the opportunity in the
..urt of Appeal to state for the first time at their Lordships'

r ?" ."•"JfT"'"' t" 'h'- verdict of the jury on the ground
ot misdirection. It is, of course, possible that some highly
rareptional case may arise, but in general it may be laiddown that neither party to proceedings before the Privy
rmincil should be permitted to start fresh points of objection
"

'' ""VB b«™ open to him, and have been neglected at
(.ppcrtune and convenient stages of the litigation in 'the
Colonial Courts.

Connerticnt Fire Ins. Co. v. KaTanaili, (1892) A.C. 473.

Where a question of law is raised for the first time in a
court ot last resort upon the construction of a document or
upon facts either admitted or proved beyond controversy it
IS not only competent but expedient in the interest of justice
10 entertain tlie plea. The expediency of adopting that
course niay he doubted when the plea cannot be disposed of
williout deciding nice questions of fact, in considering which
'•• rt »f ."Itiniatc review is placed in a much less advan-
agmis position than the courts below. But their Lord.ship3
liavc no hesitation in holding that the course ought not in
any ,ase to be followed unless the court is satisfied that the
pidcnce upon which they are asked to decide, establishes
.'.vond doubt that the facts, if fully investigated, would
have supported the plea. Vide also Misa v. Ciirrie. 1 Aon

a.s .u4; rooper V. Cooper, 1,3 App. Cas. 88; The Tasmania.
1 .\i>p. Cas. 223; Sutherland v. Thomson (1906) AC 5,5
lint 1

1
tlie appeal siieeeeds on such a point, no costs are gen-

'Tally iillowed. Cooper v. Cooper, 13 App. Cas. 88,

Liwson V. Oarr, ID Moo. P.O. 162.

In a collision case where the Court of Admiralty had in
aceordance with its ancient practice equally divided the lossWween two vessels, each being in fault, but nnder a new
JtatHte not mentioned in the proceedings in that court the

ZiTa ^I'^/S^We wholly against the ship which had not
ahilnted lights, the Judicial Committee upon this point being
nrspd in .nppeal, decided that the collision had taken place
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II

.lurir^ under such circumstanpcs iiB to brin« the vessel withm tli,.

priidenco meaning of the statute. In delivering judgment liord Kini;*

fontrtlly.
, ^^^^. ..jLt jg true that this point was not argHcil lu

,

!lt°nUlo» the court below and their Ixinlships regret that in thm ,j,v-.

,»k,nb.lo„. me^^
^^^ happened in some other cases, they are obl.ge,! i,,

decide on which in truth no opinion has ever been express,,!

bv the k-arncd iudgc from whom the appeal is brought. 1 li,>

cannot, however, deprive the party of the right to iivai

himself of the objection, and they must therefore veeomnund

that the sentence complained of be reversed and the a.lmn

dismissed with costs in the court below. They have s,„„e

doubts whether they ought not to make the appel ant |.n.v

the costs of the appeal, but they think upon the whole l.at

justice will be satisfied by giving no costs of the appeal L.

either side.

Sreemntty Dostee t. R«nee LJumnonM, 12 Moo. Ind. App. Oa..

470.

Although a point has not been taken in the court 1" lo«

vet if it is patent on the face of the prm^eedmgs, the ™urt

can take judicial notice of it; Dcviue v. noUo„'a„. 14 ^oa

PC 290; but they will not hear the case on issues ol In.t

""'^TcXien said D,„„-,» Das Pan^n, v
J/.,.,

„,

SImma Soondri Dibiah. 3 Moo. Ind. App. Cas. J29:

"No objection was made in cither of the courts below I hat

the proper parties were not before the court. If su. I, an

objection had been made it might have been remove.l. an,

i thTnk it is a safe maxim for a court of appeal to be govirneJ

iy-that an objection which, if taken, might have bee. ,nro,

.

and which has not been taken in the court below, shall not

be taken in the court of appeal."

Res judicata—chose jugee.

Lejer v. Foamier, 14 Can. S.O.E. 314.

HrM, affirming the judgment of the court, below wlj.Tr

the right of redemption stipulated by the seller ent,l,vl 1

to take back the property sold within three months ftoi.i tli,>

dav the pnrcha should have finished a completed ho„K. ,t,

course 0? construction on the property sold it was l.e m
of tTe purchaser to notify the vendor of the »"'P>-"™

?he house, and in default of suelj notice^
»'l? "^^f

"
„
"

"r

tion might be exercised after the expiration of tlie tl.rc

months.



SfPBEME COl'RT ACT.

There W8« no clw,e jiigU. botwoen the p.irties I,y the dis-missal of « prior action on the Kround that the time toexerase the right of redemption had not arrived. nn7 theconditions stipulated ha.l not been complied with

Moir T. Outar, 16 Can. 8.O.B. 473.

Holmn ». 0»rt«r, 16 Can. S.O.R. 473.

A linal judgment settinp. aside an intervention to a seizure
.

he dividends of bank shares founded upon an allegit on
thai such dividends formed part of a substitution is no

"

.hvjdends of otiier shares elaimed under a different title,

ronseca t. AttorBey-0«ner»I of Canada, 17 Can. S.O.R. 612.
Per Gwynne^ J.—There is no soun.l reason wliy th,. Oov-

.r„n,ent of the Dominion should not be hound by the iu.lL-mentt » ™.irt of justice in a suit to which the Attornev-Oeneral
». npresenting the (fovernment, «as a party defendant
"iu^niy as any individual would be, if the relief prayed by
the information is sought in the same interest and upon the

;h""f„™eTt,r
""' '""J-'"™*'^'^ "P»» "y t"^ .iudgmcnt in

FinfeU T. The Qnaen, 22 Can. S.O.R. 6B3.

k- 'tli/uTol'^;
r"" "1 i"/-™""™ "' '"'•-''i™ exhibited

^, Min?^^'^'™rf,'
"f.C""'"!" against the appellant,

It 1,1(1 been adjudged that the appellant, who elaimed title
imJ.;i- a grant from the (:rown under the Great Seal ofBmish Co umbia should deliver up possession of certain
lands situate «itlim the railway belt in that province. tZOwn, V. forttT;M4 Can. S.C.R. 392.

'

Tlie appellant having registered his grunt and taken steps

L
.C?'»"'b>a, thus preventing grantees of the Crown

r i.';; T".b W'^'^^'^t *'""; »"''"'»'• "'"•"'ation was
"„ ^ '

r
A"''™e.v.-«™<Tal to direct the appellant to

™ ^fVr ^T," '5 "•'''* "* ^''"'"'« " »»"ender or con-lejanpo of the said lands.

<;„/''i'1' *''r'
*'"', Pr<"'e,<''^'"»' ™ the information of intru-

Ztt '"'"''' ••" ^'""•" f™™ »'"" '•'^""'f '•e">edy

Davies v. McMiUan, S.C. Caa. 306.

I,. !li,!"'r
"

i*''i"^''''j
?'"' '" ."""•^•ent circumstances wheny sold tlie whole of his stock in trade to D. At the time

39»
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of tliU Wile D. wa. aware that two of U 'a crfditon. \uM

recoverod jiidgnifntH against him. The .hcriff afterward,

seized the uimh m Kold, under executions iMUed upon jhH>:.

menta subHe.,„ently ol.tained, and upon ''°'°««P'™'i". '""',",

tried in tlie Clounty Court the jury found that K. had w hi

the (roods with intent to prefer the creditors who held I i.

prior judRinent.., hut that D. had purchased in good ,n 1,

and without knowing of such intention on the par^ of U:o

vendor. Judgment was thereupon entered against U. in 111-

County Court, and the judgment was affirmed hy the Supr.ni..

Court of Britisli Columhia rn baiir.
. . ,,

In an action afterwards hrought hy D. against Hi-

sheriff tor tresp:iss in seizing the goods he ohtainecl n \ r

<lict, which was, however, set aside hy the court c a ba li,. .,

majority of the judges holding that the County l.mrl

judgment was a complete bar to the action.

On appeal to the Supreme Court of Canada,

/;,;,;, reversing the judgment of the S»ipreme Court ..I

British Columbia, that as the evidence shewed tlmt 111.

good, had been purchased in good faith by D. for h.s m™

benefit, the sale was not void under the statute respeiH,..

fraudulent preferences; that the County Court ludgni. nl.

being a dwision of an interior tribunal of limited .inns-

diction, could not operate as a bar in respect of a caus,. .,t

action in the Supreme Court, beyond the jurisdiction nl t li.

County Court, and further, that even if such judgment ciM

be set up as a bar, it ought to have been spemally plcadcl l.>

way of estoppel, by a plea setting up m detail all the laH,

necessary to constitute the estoppel, and that from ll.'

evidence in the case it appeared that no such estoppel icuM

have been established. Taschereau, J., dissented.

Btoart T. Mott, 23 Can. 8.O.R. 384.

S brought a suit for performance of an alleged ^;•lll»l

agreement by M. to give him one-eight of an interest »l ns.

SI 's interest in a gold mine, but failed to .ecover as tb,; ."url

held the alleged agreement to be «ithin the Statute oi !• niu*

On the hearing M. denied the agreen.ent as a Icgcil It

admitted that he had agreed to give S. one-eightb » l^>

interest in the proceeds of the mine when sold, and it liaMnp

becnXrwards sold S. brought another action for P".""™'

nf Kiiph sliare of the prot-eeds. ^, ^ .

/Wd reversing the decision of the Supreme Cour n

Nova Scotia, Fournier and Taschereau, JJ., dissentiiii-' tii.ii
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IIM. also, that the contract for a share of the Droceod. ff""'"^-

Or«at T. lUcUnii, aj Can. S.O.B. 310.

A Court of Prohatc has no jurisdiction over account, ofrusteea under a will, and the pnssinR of accounts containini
,,™, relating to the duties of hoth executor: and \™t"fsmum far as the latter are concerned, hinding on any othercourt and a Court of Equity, in a suit to remove the executor^ami trustees, ma, investiRato such a ^ounts again and di"

Uw ». Haiuen. 26 Oin. S.O.R. g».

A judgment of a foreign court having the force of reiiuMa ,n the foreign country luis the like force in Canada
I nl«« prevented by rules of pleading a foreign judg

lent can he made available to bar a domestic action begun

fein'guishlKl.
""""" "" """"""'• "" "''"• 1 P-D- 3M

The combined eflfeet of Orders 24 and 70, Rule 2 ands« ,nn 12, sub-section 7 of chapter 104 R.S.N.S (5 ser )
"111 permit this to be done in Nivn Scotia.

'

Heitier «t vlr. t. Barrette, 26 Can. S.O.E. 94.

In an action CH homage between M. and B. a surveyor™ appointed by the Superior Court to settle the line ofdiviMon between the lands of the respective parties, and his
rrpor

. indicating the position of the boundary 1 ne? wmhomologated, and the court direetc! that boundaries Should
e pliu-ed at certain points on sai.l line. Jr. appealed from
tat pidgment to the Court of Review claiming that th"

Z,u f,? ;.."'T
'"?•* "'"' ''" "'»'"""> ""d th^t the line

oul
1 follow the direction of a fence between the properties

nl t.?f iV"' °T •'"''^ ^™"- 'r*'« Court if Review

Z I A
" *

i-
™°"'°."»" "nd "'dered the boundaries tok pl,.ced according to it, in which judgment ioth parties

equiesced and another surveyor was appointed to execute

t ,?- ;;''P'>rted that he had placed the boundaries as dircc"ed

h, ,1,

?"" .of .Revi^^' but that his measurements shewed
tfl«t the line indicated was not in the line of the old fence



W2
JUIIK-

prud«ne»
irvneralljr.

Ju4l»ts.

HIPRKUE I'UI'IIT .»<'T.

unci hill rrport wan rrjwti'il liy tlie Superior I'ourt. Tir

llourl of Hovii'W, howevrr, held that the report of the lit,

•upvpyor, ImvinK t>een honioloKated Ity the court, was tin.i

a< to the loration of thi- fi'lioe and that the jiidKineut In

been properly executed. The Court of (Queen's It. ii
i

reversi'd tliiii judtinient. «et aside the lint report and onlc r..

the mirveyor to place the lioiindnrie!( in the true line- of ih

old fence.

flrlil, reverninft the ilecisiou of the Court of Qu.. ii

Hcnch, that tlie judRmcnt of the Court of Review in win

the parties ac(iuic»ccd was r/io.ic JKDi'r between them not mi]

that the division line between the properties inu«t be local.

on the line of the old fence, but that auch line was .11

HtartinK at the point indicated in the plan and report 01 Hi

first surveyor. Thi. Court of Review was riRht, then l.r.

in holding that the surveyor executing the judgment 1 1

do nothing else than start his line at the said point.

Ron at al. f. Tha Qntan, 26 Ou. 8.O.B. 664.

The Intercolonial Railway Act provides that no ..m

tractor for construction of any part of the road bIiouM Ii.'

paid excepi on the certificate of the engineer, approvid liv

the Coiuniissionem, that the work was coiuplcted to his satis

faction. Before the suppliant's work in this case was .-.im

pleted the engineer resigned, and onollier was appoint. .1 to

investigate and report on the unsettled claims. His ii.porl

reconimeniied that a certain sum should be paid to tlu' f"n-

tractors.

Htlil, per Tascbereau, Sedgewick and King, JJ., tlml a<

the court in Mcdrcciy v. The Qmeii, IS Can. S.C.R. :iTI. Iiail

under precisely the same state of facts, held that the ion

tractor could not recover that decision should be tollim.'.!.

and the judgment of tlie Exclicqucr Court disinissin.,- Hi.'

petition of right affirmed.

Hi III. per (Jwynne, J., that independently of .Uf'.'i r;/

V. The (Jiircii, the contractor could not recover for want 01

the final certiflcntc.

Beld, per Strong, C.J., that as in McOreeiiy v. Tin' (.'."•"•

a majority of the judges were not in accord on any pn.posi

tion of law on wliicli the decision depended, it was nut an

authority binding on the Court, and on the merits tlu con-

tractors were entitled to judgment.
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UNth T. Sulhut. 28 0»B. S.O.R. «20.

Art, .«K«Hl ,f i, f„||„„., „„. prccrZl form „„;. if: "L"'°'"""""r.

.- "ill afford ^..iHS r rxro,;,.,;;'!"'' r "«/?«'"""•"••

'" '""I in t,„t fln,l"rv ,«f: r"'»"*"'"<"'''»f that it may

403

""I -top ,!„, .lofemlan, from jWiWnV^mdr''
;.«."«, ,o roplovy ,|,o «„o,,, ,,, ™l Sr, hot

'
,tn

1
ir proroHlings f„ «ot .ho vvnrran 7,^. i ,

•1..

'Id

: itV

Clirke T. PIUnMy. 36 Om. S.O.R. 833

siriitrix paid part of thA, liJ . .. •
"^*'""' t""" the

Hn,l thoy received Jheamek'Z'M'" •""'«"'^«."editon,,
proceed* of the «,le of the landrVf. """'7"

l"
'"'^'' '>«'"'

;»-; it ^eeiaredtharL'-'^d^rr^a^/or a-S
.h,.t:t''ras*tri'urr's •t'h" "'"'r '- '«* -'"^

p«.v "t-uoVthJ'^Li'^dioXtrh^
'he li.onae «» haviig been rec^lfriv

''!"*"* '° *'"'^«'

*,p,.d from attae.i«„, ir.JdTyt'^S thT'eS
Coop., et .1. V. MoUon, Bank, 28 Can. S.OR 811

'ann.T'l^rX'^a/a'dtfet'S"*"^'^'". ''' '" >«*'"«
pleaded. " " ''"'*'"'* '" '"' ^'tioi unless specially
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StertDSon v. City of MontrtJ, «id WUt., Mi.-.n-c.<u., 27 Can.

BO.B. 693.

Prior to the proceedings which give rise to the acti.)n.

the Citv of Montreal detennined to widen Stanley Sstr.o

between Sherbrooke and St. Catherine Sff•
*°d pa^vd

a by-law to provide for the expropriation of sufficient laml.

Sack of the *iginal line of the street to --arry out th,.

intended widening. In the assessment roll prepared to m vt

the cost of this widening, a rate ™« ^^l»J«°/" PJE,
on the street, not only between St. Catherine and Sherbrn,,!,.

Streets, but northward to the "^^^"^""'herly limit

^
Stanley Street on the confines of Mount Royal Park. \\.

attacked this assessment roll, claiming that his proport.v

on the upper part of Stanley Street, should not be assess,,

for the widening in question as the said "PP«^ PH^ o

Stanley Street was a private way. The Superior Co ir

gave judgment in favour of vT.'s contentions, and qua..l,«

fhe as,sessment roll. Further exprc(priations to carry out

he p^posed widening between St. Catherine and Shor-

brooke Streets, were then proceeded with and assessn.nt

™lTs prepared by which the whole cost of these expro,,™.

tions was thrown upon the proprietors between St Cath,;r,n,.

and Sherb-rooke Streets, no part being rated against W.o

other proprietors on the upper part of Stanley Street. 0).-

lections were thereupon filed to set aside these assessmtm

rolls on the ground that the assessments .c a augmento, bj

improperly ^leasi.ng the property on tne upper part ot

Stanley Street from any portion of the assessment, and W.

w™ iSIledlnto ihe ease'to defend his interests. The Sup..™r

Court Held, 1st. That the former judgment in the a. ticm

between W. and the City of Montreal was res ]«d,cata an,i

that the upper portion of Stanley Street ^^ P"™*;;";^

and therefore exempt from assessment; and 2nd. t.un it

rtat PoTnt had not been settled by the former judgtmnt.

ha tC petitioners had failed to, prove that the streot was

not a Private way- This .iudgment was affirmed In li'-

Court of Queen 's Bench (Q.R. 6 Q.B. 107), and upon Inrthr

appeal thl Supreme Court of Canada affirmed the d,v,,s,o»

of the Court of Queen's Bench and dismissed the nppal

with costs.

Delorme v. Coason, 28 Can. S.O.E. 66.

Where as the result of a mutual error respectm« «

divirion toe a proprietor had in good faith, and with t^

taowledge and ™nsent of the owner of the adjo.mn. m.
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trected valuable buildings upon his own property and iUuri,-

.^nlT^'n -PfK"""^ *,"''*. '"» ^''"' eneroache^^'sHghtlyl'"""-"upon his neighbour's land, he cannot be compelled to de
"""'"""•

ir,ol,8h the walls which extend beyond the true bound«rt^
or be ev.cted from the atrip of Ian/ they occupy bS?shouM

^"'""'"•

demn!?; " "'""' ^"^""'^ "^ " ^^-a'''" ^n

In an action for revendicatiojn under such circumstances
th,- judgment previously rendered in an action enb~between the same parties cannot be set up as Vm iudicainmmst the defendant's claim to be alloA to ?eta"n the

E7e ob^eTand''
"P™

'T ry'"« '^••^™^'"« '""yas the objects and causes of the two actions were different!

Hyde t. Lindaay, 29 Can. S.O.B. 605.

A merchant in Ottawa, Ontario, purchased the assets of

ZZ T,,.'""^"
'"

S""' ^"'^' bu, refused to accep
<lfhveo' of the same. The curator of the estate broucht anaction m the Superior Court of Quebec to compel Wm So
7J •", 'r"' J"'ifi^«°t' whereupon he accepted Tel ver?nd paid the purchase money. The curator subsequentU^ourM action m Ontario for special damage, aWed toavo been mcurred in the care and prese,;ation Sf the

W, tlTth*"
*""''•

r^."""
P"'«hase until the delve^^IhM. that, these special damages, most of which could not

e «.certained untd after the purchase was compleLd e„",?dnot hnve been included in the action brought in the Qi'eheeours and the right to recover them was not r ,,,„,>„?«
I'v Iho .ludgment m that action.

J'lmcaTa

CarroU v. Erie Co. Natural Om and Pud Co., 29 Can. S.O.E 891

.J",T r""". "'"''ns; to the construction of a deed thepla.itilf claimed the benefit of a reservation contained in

Z th . 1 ""W^ igreement was superseded hv the deedn. then brought an action to reform the deed hy insertTng
ros,.rvation therein. ff.M, that the .subject ma ter ofthe eoond action was not re, judicata by the previous iud^™™t In an action for rectification of a c«nt?it the^ L'^"tiff ni.iy he awarded damages. P

JouM T. City of St. John, 31 Cm. S.O.B. 320.

» resi,?'',yt''ff''lf JT'^'H" ^^"^ "" P"™"*' property asw„l.,it of St. John, N.B., appealed without succei to

40.-)
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the anoenls committee of the common council, and tli.ii

aoplicd to the Supreme Court o£ New Brunswick tor r vm.

TTtim-ari to . unsh the assessment, which w^ ret,..«l

An c«cut"on having been threatened he then paid the tax,s

under Potest. The matter was thus left in abeyance. In

1807 ho was again assessed under the same crcums aon,.

and took tlie same course with the exception that he
:.i,.

nealed to the Supreme Court of Canada from the judgm. m

'refusfug .cn-liorari. and the Court held the assessment v"..l

and ordered the writ to issue for quashing. (See 30 ( ,,n

SCR 12-' J. then brought an action for repayment .,1

^hefmountVia for the
'^^'^-^^'^.'^ Z^;:^"^:

the iudcment of the Supreme Court of New UrunsnicK. i...

the ^uSient refusing a certiorari to quash the assessn.nt

!n iSfi was rr., jnclicata against J. ^nd he could not re,.nu.r

tlie amount soi paid.

Citizens Light & Pow« Co. v. Town of St. Louis, 34 Can. S.C.E.

496.

Held where there is a confession of judgment as to part

of a claim a Judgment entered thereon is "' ^«d'-'
,„

»

the contract was not ultra nres and such a detcnct at to

be set up to an action for a further sum claimed to h- .l.f

under the contract.

Prevost V. Prevost, 36 Can. S.C.R. 193.

Where a person who might have an eventiaal 'nt">|.t >..

ri'ghK and. therefore, he cannot maintain an appeal tlt.r.

from.

Fontaine v. Payette. 36 Can. S.C.R. 613.

missed, au,l o„ appeal to the Supreme Court ot
.

,,n.t,..

.ta'ii s^'
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he JudRment dismissing the opposition was affirmed (35.luri..
lim. &.l,.K. I) Subsequently tlie proceedings in execution l'""lenoo
^ym continued and, on tlie eve of tlie date advertised forK'"'"""'?-
!«, sale l>y the slieriff, the opposants filed another opposition

"'"""«?

10 secure the same charge, ofTered to furnish the ieeessary;;~ „„sccunty, and obtained an order staying the sale The
jiiilpiient ajipealert from maintained k subsequent order
nui.le under article fiol, C.P.Q., which revoked the order
staying the sale and dismissed the opposition

,

,"','''• "'"' *!'^ judgment dismissing the opposition onMmilt to furnish the required security was chose jiimc
a|.'aiiist the appellants and deprived them of anv right to
Biv, such security or take further proceedings to secure their
alleu'od charge upon the lands under seizure

I'er TaschcTeau, C.J.-In a ease like the present an
appeal to the Supreme Court of Canada would be quashedm motion by the respondent, as being taken in liad faith

'

Per fairo.iard J.—As the order by the ju.lge of first
inMnnee iviis made in the exercise of .iudicial discretion the
supreme Court of Canada, under section 27 of the Act was
deprived of .jurisdiction to entertain tlie appeal.

'

Vide Dau-.ioii v. MacdomM, mipra. p 43- Villcr v

"'tm'"^;
'"'"''• P- 393

1
Excha„ge Bank v. Giima,,. supra]

!>. m-. Sharv v. SI. Loins, supra, p. l.",; Ontario rf- Quebec
V, >,irclicterre. supra, p. IC; Desaulmers v. Payette, supra.
p. 4li: Baptist V. Baptist, supra, p. 11.

> r
•

Ikiinifies assessed once for all.

City of Montreal v. McOee, 30 Can. S.O.R. B82.

//''''. that the reservation of recourse for future dara-
iit'cs 111 ii .judgment upon an action for tni-t is not an adjudi-
.ati<in« Inch ran preserve the right of action bevond the
lime limited by the provisicms of the Civil Code. "

.Sniihlf. where, in an action of this nature there is but
"ne .niise of action past and future damages must lie
iisjfss.il .inee for all.

I

Garein v Montreal Street Ely, 31 Can. S.O.E. 463.

Til.' pupintiffs action was brought to recover dainaces to
luili lilt's resiillinc from vibration caused bv the working
';! til., defen.l^infs machiner.\-. The action was dismissed
m th. ,.„i,rt „elw This was reversed by the Supreme
oiirt ,vi,„.„ tixerl a sum to cover damages past, present and
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future. If not accepted by the plaintiff, a new trial ns

amount of damages claimed by the writ (which did i

inelude future damages) was ordered.

Anctil T. Qnebw, 33 Can. 8.O.B. 347.

JJrh), that it was illegal for n plaintiff to reserve

his action a right to bring a subsequent action for oil

damages, iis the damages must be assessed once for all.

Judicial notice hti court.

L'AMOciation St. Jean Baptiste v. Brailt, 30 Can. 8.O.B. S98

Held, that if the contract in question is unlawful

illegality cannot be waived or condoned by conduct on i

part of tlie party against whom it is asserted and it is

duty of the Court ex mcro motu to notice the nullity nt n

stage of the case.

Olty of Montreal t. HcOee, 30 Can. 8.C.B. 582.

TleUl, that the prescription of actions for per.son;il

juvii's established by article 2262 of the' Civil Code i> i

waived by failure of tlie defendant tOI plead the limiliiii

but the Court must take judicial notice of such pn-vi

tion ns absolutely extinguishing the right of action.

McFarran v. Montreal Park & Wand Ely., 30 Can. S.C.R. 410

When it appears upim the face of the writ of sumiiik

and statement of claim that the plaintiff has no ri);lit|

action, it is not necessary that objection should be tirkini

c.iciplioii a la forme. Absolute want of legal risilit

action may be invoked by .i defendant at any stage of u <i

Logan T. Lee, 39 Can. C.C.R. 311.

As HO appellate tribunal for the Dominion of C;in,ii

the Sujweme Court of Canada requires no evidence of

laws in force In any of the provinces or territories of (Vui.h

It is boimd to take judicial notice of the statutory or oti

laws previulint' in ever>' province nr territory in Canai

even w'hcr.- tb»^- may not have been proved in the ecu

below, or althoiwh the opinion of the judges of the Siiprc

Court of Canaiia may diffi-r fnim the evidence adduccl iif

those points m the courts below. Cooper v. Cooprr I

App. Ca.s. ah followed. Ci. R.S.C. (1906), c. 145, s, 1

The plaintiff, a longshoreman, was engaged by the

fendant, in Montreal, to act as foreman on his contra

*^:
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as a stevedore at the nort nf u. r i. .,
,».r,o™anee of hi'Voru' tLj^tiff ""-^l

"^'"'^ '" «'"="""
to iv-arrange a part of the ear<^ i„ I ,*

'"*'' **"= 'lold Pn-do-o.
St John, ana, n assLtine ?h!^i'?

" "™''' "° "'« Port off"""r.
"P'ri hatchway where hr«- •'"'"'"'^"' «'<""! "nder an ;i"'''°""'*-
.»i.in« upon hi™ t^ec'o^rof ZZtliZr.:. 'T,?'

-'«^'"
miin in passing it across the „nn„ "T'P"'^''

"f tlio winch-
l.a.l attempted to remoTthe aZT/ f'l.V" "in-^h-nan
onKr from his foreman the pa miff "^h

''
'i

":'"«"'» ""^
^IjMxted tackle. r„ an action 7o5l "" ' ^P^P-'riy
th. Superior Court, at MonS f""^,,

''"""',»/», 'Dstituted in
t|ff -vas entitled to recover S'rnmW ',"'',*'"" "'" P''"""
viii'V of Quebec or under the „ • •

" "" '""' "f "'e Pro-
™N Act, 3 Edw. vil e 1] „rh!'-''"™

"^ ""' ^'-v Rruns-
ivrs.,„. therein mentioned to whom'The T'**"" /'"L

'"'''^^ "^
province relating to the doctr ni "f

"' "^ *" '««"
l™« not appl.v.

unetrine of common eniplnyment

.U'liilrsceiirr in judgment.

m V McCaffrey, 20 Can. S.O.E. 319
Tlic constitutionality of tlie stat.it,. . r ,i ,.

'iitd,,,. having been raised bv the H
' "'? ^ '"""cc of

"I'o" the Attorney-Generanmcrv t '"^'""
'' P''^"' there-

'll- Superior Court iiTyTng ua n Zri T' ",". J-''^™^" of
""d the Attorney.Qeneral's intp. »

" I''"'""'''* action
"l'l"l"' '" the Court 01 Oueei^'u""?' /'"^ >Jcte«.<lant

»bt,,l™ed his appeal from tbt If
™"''' ''"t afterwards

»" appeal to tufsup em" ctM tf™,*, "V'"^ intervention
™d, ,.n the principal arti^'ttr 'i"

^''"'' "^ «'"«''»
'^ ...ht to have the ju fc:^e, of he s"'

"'"'""•'' ''" ''"J

;':;..lr•h:tvi-r^^•-'"".«t^h^s:;l:;:^,-

i '""" of a .-crtain su,"' Beforfti '" ^^""'"^ "P"" P«^-

,

'^P'".! ll.e attorney j]'
/,7e„, foe f *V"'

^'"" "PP<"ali. »;
*'«r« I., I'laintifT'sittorneyimd.tn ,?''"'' '''^'"•^••"<1 the
" 'III' -oeiefy wore n„iH ?..

'' '"' """''' ""t i,|,peal

1" "rival w„r:;bsCnt : rir',,;.';'""'"!
'" "" p'*^

;""™- .-implied with'the term" of Ih %
"" Plai"tiff s

I'^'i^l' 'ho appeal on the gro, nd of .c""- ^" "«"''"'ground ot acquiescence in the

400
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.iiKljfment, Ildd, that the appeal wouU lie. Per Tasehcn.iii.

.1.— .\n attcrne.v ad litem has no aiithorit.v to bind his cli.nt

not to appeal ii.v an aKreement with the opposing attonii y

that no appeal would be taken.

In ra Ftrgn'on, Turner t. Btnnett, Tnrnn t. Oaraos, 28 Can.

S.O.B. 38.

The .judgment appealed from nave certain eosts to ii|.p.'l.

lant which were taxed and paid to him out of mou(>s in

court to the credit of the cause. A motion to (luash was

made on the Rrou-,.! that liy aceeptinc these costs the iipinl-

lant had Rcquiescid in the .judement appealed frcmi ly

takins; a henefit thereunder. Hrld. that the receptiuii .if

the costs in question was in no way ineo'nsistent witli 111'

appeal against the construction tlie .judj-'inent had pl:h ,,1

upon tlie will in dispute.

Schlomann T. Dowker, 30 Can. S.C.B. 323.

Defendants tiled .iudieial abandonments as order,

the judgments appealed from, declaring, however, ii

deeds, that e.\ception was taken thereto, and that tin

tended to appeal, hut made the abandonment to avoid <

etc. Tfild. per Strong, CT., and Taschereau and Uir.

,1J., that appellants had acquiesced in the .jndgmeiUs

cnted the order against them and left matters in a p.i

where it was impossible to obtain relief. Owynnc. -1.

eurred on the understanding that there shoidd not I

jiidicnla in respect to an alleged partnership. Sedgewu

assented doubtfully, as he did not feel satisfied tlis

abandonment had not been made under stress.

I l.v

[ 111.-

'/U.K.

iiiird.

k. .1.,

t til.

Anil iidhifi statntis—ifict on pendinij Utuiatioii.

Taylor v. The Queen, 1 Can. S.C.R. 65.

It was held that no appeal womld lie from the .iii.lL'iii.'ii'

signed entered or pronounced prior to Januan- lllli, l^'''.

the day on which the Act constituting the Court cam., ml.

force.

Hnrtuhite v. Desmarteau, 19 Can. S.O.R. 562.

It wa-s held that the amendment r>4-55 V. c. 25, s. :1. ili.l

not apply to a case in which the .iudgment of the ( ..uri ..

Keview was delivered om the day the Act came mM IW'
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Hyde t. Undiay, 29 o«ii. S.O.R. 9C.

.,„I>r t^^.h"" ^ " ^'-
'A'^*'

"'"'•' '•'"""'••'' tlx- ri«ht of''""''""'"i|.|.ciil to the Supremo Court in caaps fm.., i>„. """""'I''
th.ri.iu s|.o,.ifli.,i, .Iocs not unnlv .,^

Ontario a>.A,„..„dii^

pruuouneed until nftonvanls. ' ""* '""'^ '«'™

The statute 54 & r,5 V ,. •>-. „ . „., ,

n.'^mt in J.^pute «ueh amount shall he un. e^toTl to

Williams 7. Irrine, 22 Can. S.O.R. 108.

ii.v section 3, chanter Ti of ",4 f. -,-. \' ., i .

UM),., .upre„.'coui;'or.;;!„;;t t:m\h:'•S.r.'j'ih:;
s:™i^^-r-,ar^-~'"^.-

1' n,,. .I,„'ie,„| C„„„Httee of .he IVivy Couneil • "
I Ml' .lutlgment m this case was ileliven.? l,- ti,,. «..„ •

'

.) .".-V
'I'' '^"P" "• Court .n revie,v on I he 21)1 h Juh-tJ. .^h.H. latter .iu<lg„,cnt wasbv ti,e law of th,: i

'

„v neV

T\ ,? «,; ,

• ".•„';' "''" '"'•''^'''' "" ""- •»"' .Si'ptemberii. I.;it the plamtilf 's .letron had l,een instituted on the

:
. ;^^,;H„:^^-,n?--^-^™---s

'
..

In th,. n^M,t of ,nr-.u mv", In ,-.4 .< ,-,;•, V. e 25 dl" „,
r.,1 t. ..a.es st,„d,-. for i,^„,„.„, ;„ „,„ ^ :J

™
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prior to the pa«.ing of the .aid Act Couture v- »»'«'""-'.

21 Can. S.C.U. 281, followed. Tnschorcau ami Gwynne, .1.1

^'''iXnrniVr .T.-That tl..- «t,.tutc is not applieabU. to
,
;,s..,

alr.a.lv instituted or pei.dinB before the Courts, no »,.. ,.1

words "to tlmt effect being used.

Btdnrtck T. MontreU Ul», Ha.t ft Power Co., 41 Oib. SCR

639, O.E. 11910) A.O. 486.

An appeal lies to il.e Supreme Court of Canada Svmn

jndgmenfof .he Court of Review wluch .« not „p,,..,,h,M.

"
t1.e Court *•

< nK's "™-^h b-'t >» susecpU., e o^
, |.»

fn ITis Maiest' -i Council. By 8 Edw. Ml. <••.'''"'

he alnint r- --d to permit of an appeal to II.s M.j.stv

^f'^.Zen «^ ixe.l ,.. *^.,000 instead of £.^00 as there,,,,,,,..

Tt "as heU, that said Act did not Rovern a ease ,«,„!,

the iudgment of the Coui-t of Rev.ew was pronounced 1„ l„r,

it came into force.

Ooloniia Sugar EeBiiiM Oo. v. Irving, (1908) A.O. 369.

UM. mat idthongh the right of appeal from the M.,,,

Court o- Oueenslnud to His Majesty in ( ouue. ^.^"

the Order in Council of June aO, 1860, ha, been take,, „»;,.;

bv the Australian Commonwealth Judiemry Aet !KU s ,..

ss 2, and the only appeal thereti-opi now bes to tl„

r,urt of Australia, yet the Act is not retrospect,^.•.

riXt of appeal to the King in Council .n a s»,t ,„

"Ken the Act was passed and decidc.1 by the Sup.v,„.

afterwards was not taken away.

,7i,A;m.„/ rn ,l< lib' n -Time (loci uol noi.

McCra. v. WUt., » Out. P.R. 288. Hoy. 24th, 1882.

Judgment was d.^livered by the Court of Appeal

14th March. On the same day application was m:

leave Vo appeal to the Supreme Court, as the ease v

in whch, by reason of the O.J. Act there >« "o ajM-

,«t leav; I.eave to appeal was not granted till 1-

and the bond was tiled on the 22nd Ma.v.

Counsel for appellant applied for the allowanc,

*""cflunsel contra ob.icetea that the bond had not !»

and aUowed within thirty .lays fro.u the .lu Ig....,,,

quired by the Supreme Court ,\ct.

Iliu'li

uthii-'

|'„,I!I

,le f„r

us .^'1''

1 ivi,li

t Ma.v

,.„ fil..

we'-
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il.lHv Iwinij the ret rf the eourt, the time for filing the bond""""""
..i"»t count fron. the granting of leave to appi, "arSo f""»»'Irlay toolc plaee iL applying for roch leave. -'"".fSTr'

Coatnre v. Boichtrd. 21 Can, 8.03. gSl.

'n "? /"'irJ"'""'''" ^y ""' ".^pondent against theappcOlant for »2,006 which w«8 argued and taken r7rfcW,W

'."'•hV'iO'h September, 1891. the day on which the A<^
j4....) V

.
c. 2a s. ,•), giving a right to appeal from the Superior

.;; tniel'T'"- ',"
'^' ''"•'""" f""'' "f Canadi a-.i.tioned, he judgment was rendered a month later in

o::;rof WLr"""™'^- «> ""•'-' "> «-- -C,:^
//.M, per St,-o„tr, Voirnier and Tasehorean, ,I.T , thatt. respondent s right co„.,; not he prejudiced I,y the delay

"I llic court m ren,t..ring judgment whith should he trea oil
as havmg been g.vcn on the Mth September, when the caVo.»s taken u,d,hbc,r. and therefore the ca.,e was not appeal'

tt.>
"'"'"'"' ' ^'""'"•'«". 13 Can. S.C.R. ,562, f"l.

St James Election Brnnet v. Bergeron, 33 Can. S.O.R, 137.
Tlic Conlroverted Klections Act, R.S. e. !), , ;i2 flSSfi)

.iiiiiiciiced within SIX months from the time when suchl-m-n has been presented." And by s,...tion"3 "he court
"I Mi-Ikc may, n.itwUlistandiiiK anvtbiug in the next ore
>dn,., section, from time to time ;nl«rge the t me tm-'^the
miiiiri. ncement of the trial."

In tins case the petition w», .resented on the 22nd

e"«l",i wliJ"'^
27.h February preliminary ob ecHon

Z I >

7"'" 'J'™'*'*^'' nn the 24th April. An
n til. ..nd llay, and the judgment of the Supreme Court»as nut given until the 10th October. The si" nnZ^
«;Hl.m.which the trial was required to eommeiLe bv se t „^2 cxi'iicd on the 22nd August.

s" iion

.mtil'fl,/'"Si?°'""
•^"'j""^ '" °'"''" PO'^tPon'nK the trial

ml, r!^,rt^ ."''rrV
''"'' """ ^^' -i-dBment of theMipmno Court should be pronounced. The judgment of

< Supreme Court having been pronounced on Z 1(1

•1- ..1. November. On the 14th November the respondent
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in the election pro.-eectinp. moved to Imvo the jmlyn,,,,!

HxiBK the trial for the Uth November m a«ule nul l„.

pe °tk.n deelared lapsed, «hieh »«. .efu.ed, and a u,, .r

order «aa made direoting the trial of the petition lor tl,..

*"'T'l.e''Toint' for the deei«ion of the Supreme Court «,„

to .letermine whether or not the election eourthml .|ii.k

d°e on to try the petition on that date. Held, that on i.,.

?0,h Oetohe; when the Supreme Court
'""'^"''^J

";);";

ment on the appeal from the jud(-ment upon the prelin

obieetionx. only three months and nine
''-'f ;"">^,.'L''

' "'
,''

out of the «ix month, fr.<m the date of the fil ng "I II..

petition, lonviuK two month, and twen y-one day, to .

.

,,

plete the nix month,, and a, the trial began on th. Ill,

December it was within that period.

mid. that a ease may be ten, twelve or more ,n..nll,.

before the Supreme Court, and it waa impo,sib e t., itu. lo

,c<.t"on n2 of Ihe Act the ,trict eon,truct,on that the ns,.,,,,-

dent in the election proceedings contended tor.

Attoin«y-0«n«r«l v. Scott, 34 Oin. 8.O.R. 282.

n,hl tlmt the appellants could not be prejudiced l^^ tli^

delay of the judge in dciding upon art npplicatiou u.it.l

after the ,.xp ration ..f th.. fiO days allowed for hnn^m

an appeal and that the .judgment approving of the sc, „nIv

and granting leave to appeal must be treated as i.u

been given on the day that the case «»» taken n. d.l,l..,.

f„Vo,mw Coul,i,r v. Bouchard. 21 Can. S.C.K. 281.

Courl m^,i as.,n,,r .hni'.dklm, ,vhn, of ophioii to ,l,.m.

appiol.

Schioedn v. Rooney. 0«»». Dig. 403.

On anneal to the Supreme Court of Canada, Urhl t\M

it «"s . lltful if an ap,K.al would lie to the Suprcn,. ....r

of Canada in such a case, but if it ^"lll- '^" , !
,^

Wilson CI., affirmed by the judgment of the n,M-....n»l

Court, should not be interfered with.

Q„.fc.c, Montmorency b Charlevoix Rly. Oo. v. Mathien, 19 0».

S.O.E. 425. ..

Anneal fro:u judgment affirming an award fw *1''|"
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TuNchiTi'iiii, .M., iloubhil the (^'oiirt'H jiiriwliition, but wm- '"'••

.iirrrd in the ilfcisimi uf tin- Court disiniNMinir the a|i|M'ftl
''''"I*"'"''

oil the niprita, awtuiiiinK, without tlecidiiiK, timt there WMr("'rt"iTmv
jiiriKdictiun to t^ntertain it. Per Tnm-hen'HU, J.—The Court iiKMnm^

vii!l not, on iippt>nl, inttTtVrc with nmcurrrnt timlinKH of i»riii.

t'jict in the roiirtH below, fxiWy MUpporttnl by i-vitlenei'. 'licrlnn.

Tbe Orwt EuUrn Railway Company t. Lambt, 21 Can. S.O.R.

431.

On fippffil to tbi> Supp'inr Court tht> rt*<4pon<li-iit iiiov(*il

to •lunnh the appeal on the Kround that the aniounl of the

uriirinal jii'lKtuent v. w the only matter in eontrover^y ami
vvDs inttuffieit'nt in ai^iount to kIvc juriNttietion to the Court.

The Court without deeidiiiif the (luestion of juriwlietifin

li(';inl the appeal on the inertN. ami <lisniisse<l the same with

St Joachim v. Pointe Olalra Turnpika Road Co., 24 Can. S.O.R.

486.

ill pnmouncin^ jutl^ment the Court said: "An ohjeotion

t'l t.ur jurimlietion to entertain this appeal wuh taken ii>

tiniinr by the respf)n)lent. Hut aa we are of opinion tliat

n." should dismiMH the appeal wo aHHunie Jurisdii'tion. with-

-iil determining the question rai.ted thereupon, aw we have

iJ'li'U done in surh eases, and as the Privy Couneil has dnne

in in; Mv instani-es. aniontjat others in Braid v, Th, (in at

ll'/s/, „ W.j. Co., 1 Moo. P.C. N.S. 101.

Bain v, Andoraon, 28 Can. S.O.R. 481.

Where the juriwlietion of the Supreme Court is douhtftd

tilt' Court may as.sume jurisdiction if it has tleeided to dis-

miss the- appeal on the merits.

Butien t. FUiatranlt, 31 Can. S.O.R. 129.

In this ease after hearing; counsel for the parties the

I'oiirt reserved judgment, and on a subse(|Uent day, dia-

m\'-<f\\ the appeal on the merits with costs for the reasons

CIV' n in the courts below, and without determining; a ques-

tiun jis to the jurisdiction of the Court to entertain the

aj'pijil raised hy the respondent upon a motion to quash.

Canadian Pacific Rly. Co. v. The King. 38 Can. S.O.R. 137.

Wlicro the jurisdiction of the Supreme Court of Canada
In rilcrtiiin an appeal was in diMiiit. but it was considered
tliiit the appeal should be dismissed on the merits, the court
lippnl and decided the appeal accordingly.





MldOCOPY RESOUITUN TfST CHART

(ANSI and ISO TEST CHART No, 2)

1.0

I.I

Li |2B 123

|3.

^ ,^PPLIED INA4GE In.

^g^ 1GS2 East Wa>r Street

'•< Rocntster, Hem lork 1*609 USA
•j» (716) »a2 - 0300 - Phone

^S (716) 2B6-S9S9 -To-



416

.lilris-

prudence
({onerally.

Amount
involved

trifling.

SL'PBEME COURT ACT.

Amount inviAvcd trifling.

McDonald v. Oillwrt, 16 Can. 8.C.B. 700.

The Court said it ooulil not refuse to liear an appeal in

which sueh a trifling sum as .$20 was involved, yet the brinu

ing of such appeals was highly ohjectionablc and to lie in

every way discouraged.

German v. Dixon, 26 Can. S.O.R. 87.

This was an appeal from Prince Edward Island, wli. iv

the amount involved was $lf>0. In giving judgment Ih"

Chief Justice said: "It is to be hoped that some statutory

amendment of the law may in the future prevent app.iiU

to this Court in eases of such very minor importance as th-

present, in which the amount in controversy is so greatly

disproportioned (o the expense of the .ippeal here."

Kent V. Ellis, 31 Can.' S.C.B. 113.

In pronouncing judgment in this case the Chief Jusliic

said: "The Maritime Provinces enjoy the costly privili!.'e

of bringing appeals to this Court upon paltry amounts.

That such appeals should be possible is ,i blot upon lli."

administration of justice. I hope the Bar of the llaritime

Provinces will assist in obtaining the necessary legisbilinu

to put an end to that state of things."

Joinder of causes of action.

Heloche t. Degnire, 34 Can. S.O.B. 24.

Held, that there was nothing objectionable in the pliiiu-

tiff in the same action making a claim en partage as well as

au petitoire.

Reference to debates in Parliament.

OosseUn v. The King, 33 Can. S.C.E. 256.

Held, that it was not proper to refer to debates in Pailia-

mcnt for the purpose of construing a statute, although tins

rule has been relaxed with respect to the R.N.A. Act. 'I'lie

report of the eodifiers of the Civil Code of Lower C:iiiii(la

are often referred to in the Quebec courts, in the Suiufnio

Court and in the Privy Council.
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Or«d Trunk Ely. Co. y. Bob.rt.on, 39 0.n. S.O.E. 606. .r„ri,.

In the report o( the Chairmo i of the Board of Raihvav l'""'«"«
CommisBoners it is said:

"""""> Kenemiiy.

i(U7<.| . . .
,' Dobntesin

While not material to the construction of the amenH ''"'iament.
ment ,t is interesting to note that, as shewn by the Hans rdreport of the discussion in Parliament the amendment of1883 was introduced by Jlr. .McCarthy, JI.P., for the mirpose of making the provision against^^'diseri^ination more"clear. .See Hansard, vol. 1,% pp. 141, 558 et seq."

Nesbitt, K.C, proposed to rend from the Hansard re-
marks made by the Minister of Railways when introducing
the Bill to consolidate tlie Railway Act, but in the face of
objection made hy certain members of the Court, he aban
doned bis intention.

St. Catharines Milling & Lnmber Co. ». The Queen, 13 Can.
S.O.R. 677.

Mr. Justice Strong used this language at p. 606:
In construing this enactment (The British North America

1,7^ "r ","' '"'"' ""'"ed. but bound, to apply that wenestab Ished rule which requires U8, In placing a meaning u^ondescriptive terms and deHnltlons contained in staWes to haverecourse to external aids derived from the surroundin; c°rcumlances and the history of the snbjecl, matter dealt with a^dto construe the enactment by the light derived from such s^u?ce

t,1.if,'°
P"' <""-»elves as far as possible In the positionT thelegislature whose language we have to expound If this rule

wf.h'o.yf'^'t,"
","/"' '""«""«« <" '"« «»""e were cons deredwithout such assistance from extrinsic farts, it is manifest thlt

IndguLJort/f
"""'" "'"'"' ->»««»"""= I"'- -ere spe«,lst?on

Mr. Mowat, who was counsel in the case, said:
"In various cases It has been decided, I am not aulte snr^

madl^o 'ih
""' Th' <" '° """ =<»>««. re?e"ence has beenmade to the resolutions upon which the British North America

tL^°^ ,'°'iu^^\
^"'" ''*«''^« "' importance shouTdbtattached to them has not been stated, but at all events it l«reasonable for Judge, to look at them and Tt they do find ha?

If thltXh?."^
"^'" °" "' '"'J''^' «»'' '"""la aval? themselves

Relying upon this authority, counsel in the Reference,
nltepreseittahnn in the name of Commons. 3,"! Can SCR
.<). quoted at length from the doeumentarv and historieai
evidence with respect to the circumstances under which the
yiiphec Resolutions were adopted upon which the Confedera-
tion of the Provinces of Canada was based.
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Juris- In re Branch Lines (O.P.R. v. June. Bay Ely Co.), 38 Can. S.C.R

j>rudence 42

or."'"'' The general principles applicable to the admissibility -u

ITobandi. this class of evidence is tlms expressed by Nesbitt, J.

• The general rule which Is applicable to the construction ot

all other documents is equally applicable to "»'»'''•»"'''«

Interpreter should so tar put himself In the position ot thoke

whose w"ds he is Interpreting as to be able to see what those

woX Teufed to. Ho may call to tls a'd all those external .r

hlswrlcal facts which are necessary for this purpose and wh,.h

fed to the enactment, and for those he may consult contemi .rary

i'r other aXntlc works and writings. This however does not

Justify a departure from the plain reasonable meanir ,
of He

anguage "rthe Act. The best and surest mode of expound,„g

an instrument Is by construing Its language with reference to the

«me when and circumstances under W,'<^1| 't "" -^j'; «f,-
to such method ot exposition Is the rule that If an Act be lair y

susceptlbTe of the construction put upon It by usage, the conrts

wm not disturb that: construction. The authorities for thH.,e

rtaements are too well known to render lengthy clta ion ne.-c-

aary I refer, however, to Read v. The Bishop of Lincoln 1892 ,

AC 644- Herbert v. Purchase (L.R. 3 P.O. 605, at p. 648) Max-

wen on Statutes (3 ed.) pp. 32-39 '-•'>'"™"'j,f>l„"\,^^
following; Broom's Legal Maxims (7 ed.), pp. 5^«-=;'-. *j^^

'°

reterenci to House of Commons records for purposes of hlstorKal

«M8mon see The Attorney-General of British Columbia v. The

At»?ne?ileneral of Canada (l* Can. S-CR." 345. Pase? 3«1^3,.^.

li A„„ Clin stl nare 305); The F sherlea Case (26 t.Ti. s.l, k.

4l?''pa'ges "sU'sret'se,.; In re Hepresentatlon In he Hou,e

of commons (33 Can. S.C.R. 475, pages 497, 681-593).

Onus Proiandi—Pleadings.

Union Bank o£ Halifax v. Indian & General Investment Trurt, 10

Can. S.C.R. 510.

The plea of purchase for value without notice must 1«

proved in its entirety by the party offering .t
;

it is not .d-

cumbent on the opposite party to prove notice after th

purchase for value is established. , , ,„

Where a conversation over the telephone was relic, m

as proof of notice, the evidence of the party asserting t ha

U took place and giving the substance ot it in detai
,

i.. u>

prevail over that of, the other party who states onlv tlK.t

he does not recollect it.

Porter v. Ptirdy, 41 Can. 8.O.E. 471.

A lease for years provided that on its termination the

lessor, at his option, could renew or pay tor improvcunts.
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praisenient «n,l daimi.,! t)i, t .sTh,. I
' •

™'"' "I'"

not 1)0 oxerciswl untH , ™ i

™'"' " "'"""' ''""I'l

1.0 was .mt™ ,";„,:' ii';',;'''''';r''''''"\''"''
•"-" "^'i-^

(.'rounds si,,, aw, n set i ,h •
i"

," '''''" ™ "l"ital-l.'

.»«h «. pi™ 1. tMi ,J di,,';;;;f '° "'» p-—-"

FBOCEDURE

Hde also notes to s. 59, supra.

f^
--'h otherwise provided for are —tnmmal appeals. Criminal Code, s! 1024 infra n 81-

419
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Election appeaU. Controvcrtad Elections Acv, ». C".

"''XpeTunder the Winding-up Act. Winding-up A,,.

"• ^"^ZiuZJ^'iu nailmy Act. vide infra p 791.

/Torm of notice of appeal uill he found, .../r« p. 6>

In the I'rovinoe of Que^ -c, time always runs from tl„

''T"appT;if''ttltZm whioh time begin, to run .

always the Hate of the pronouncing of the ,u.lgment unl.^s

a';ap >! 'ation is made to the conrt appealed rom to rev, „•

some decision made by the Registrar on t 'e se"lement o

minutes, or some substantial question "fff*'"« *^/?';
,

S the parties has not been clearly disposed «' "y
f^^

J" -'"

ment as pronounced, find the determination of this has .i.-

";°d the'^s.-ttlement of the minutes." County of Kl,j,„ v

""^''thil 'SSg^ent'^alf-the earlier decisions of the en;.,

are reviewed namely: O'SuUivan v. Uarty.W Can. SI U.

mwZdey V. Grim. " Can S.C.R 434; 3/«r«r, v.

Carson, 13 Can. S.C.R. 439; Marhn v. Sampson, 26 Can.

Q i-1 Tj 707
'

This section applies to appeals f™» «"=, Jff"^' '>{;^,

Co^iit of Appeal for Ontario 'mdcr s 48 (e), supra. t.-«

adian Mniual v. Lee, 34 Can. P.( .R. 224.

The provisions of this ."ctioi. also apply to aPpoas ,..,

sMmn. Barrett v. Syndicat Lyonnavs du Klondyke, 33 On

Ten 667 A judge of the court appealed from n su, li

^?es 'has no power to extend the time for bringing ,l>c

app al nor hafa judge of the Supreme Court such poj«..

Barro(( v. Syndicat lyonnais du Mondyke, 33 Can. S.( .R.

667.

Temisconata Rly. Oo. V. 01«r, 38 0«i. S.C.B. 230.

The court refused to entertain a motion to v]f} |'

appeal -on the ground that it had not been taken withni il.

s&ty days limited by the statute and that an order ..v

° Z ^ the court appealed from after the expiration (i1 tlia

«mew^*(ra"?r.s'^and could not be permitted under ... 42

(™ow s?c 71™ of the Supreme and Exchequer Courts .\et,

R.S.C. 135.

Armstrong J. Beanchemin, 6 Qn«. P.E. 128.

It was held that if a security bond given to guaranU- tn

costeol^n appeal to the Supreme Court is found lusuflu.ent
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by the Registrar of that court and a delay is granted liy 8. 69.

him to furnish another Imnd, a judge of the Court of King's
Bench can enlarge the delays for perfecting the appeal. ^'''^°' '"

Overruled by Barrett v. Sijndicat Ltjonnais du Klondyke, '^''

supra, 420.

Tabb V. Grand Tronk Ely. Co., 8 O.L.R. 281.

A judge of the Court of Appeal has no jurisdii'tion to
extend the time for the allowance of the security on a pend-
ing appeal to the Supreme Court in a ease where no such
Hppeal can be brought without leave. l«ut the full Court of
Appeal or the Supreme Court can grant leave or allow the
appeal under s. 42 (now see. 71) of the Supreme Court Act,
H.S.C. 188S, 8. Ki5, notwithstanding the expiration of the
time limited by s. 40 of that Act, as amended by 50-51 V.,
c. 16, s. 57 (D), and Schedule A. Overruled by (loodison
Thresher Co. v. McXah, infra.

Hamilton Steamboat Co. v. McKay, 16 O.L.B. 184.

Time for allowing appeal extended, and the security
approved of and allowed, under s. 71 of the Supreme Court
Alt, R.S.C. 1906, e. 1.39, although this might have been done
by a single judge of the Court of Appeal, since the failure
to come within the proper time, under s. 69 arose from the
impression that leave to appeal was neeessar)-, and no court
Was sitting during that time to which the application for
:pave could have been made. Also leave to appeal granted,
if ueccssary, valrat quantum, under s. 48 (f ) of the Supreme
Court Act.

OoodiBon Thresher Co. t. McNab, 42 Can. S.O.E. 694.

After the expiration of sixty days from the signing or
entry or pronouncing of a judgment of the Court of Appeal
for Ontario, the Supreme Court of Canada is « ithout juris-
liiction to grant special leave to appeal therefrom, and an
onUr of the Court of Appeal extending the time will not
enable it to do so.

Oreat Northern Ely. Co. v. FurneM, Withy & Co., 40 Can. S.O.E.
455.

.\pplication for approval of the security on an appeal
to tlie Supreme Court of Canada was made within the time
limited by the statute, but the hearing of the application
«a.s not completed until afterwards, and the judge made
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ao order, after the expiration of sixty days from the rend,.,.

ing of the judgment appealed from, approvmg ol the sount>

""T wa^a t<rSk .K dissenting, that although ,.„

record did not show that »h<. judge had "P'^'y "'»«'; ;'"

order to that eflfeet he impliclly extended the '"'^^hy ae,e .1.

ing the seeurity offered, and that this was a suffle.ent eo,.,-

pliance with the statute. ,

An ohi,.cti.>n that the security approved was not suol, !,-,

contemplated by the 75th and Tfith sections of the Supr.,,,,.

Court Act (the amount thereof being insuffle.ent for « " "v

ot° execution), was not entertained for the reason that :,-

^ouS in controversy was sufBeient to bring the case vi nn

Te competence of the court and it was immateria^^ whc 1„ r

or not""iecution could be stayed. T/,,. ^^''-"CW-fi"';"' "'

Ovebcc V. Scott. 34 Can, S.C.R. 282, and T/.c Ilabfax Eh.-

tioTcasc. 37 Can. S.C.R. 601, referred to.

In re Howard, Oct. llth, 1909.

In a habeas corpus appeal although notice of aPP""' «;'^

given within 60 days from judgment, "»,<="/<'«;»«
."'"'i""'

after that date. The appeal was quashed for want ot jun»-

diction.

RoUoe V. Eankin, 11 Can. S.O.E. 137.

The plaintiff's demurrer to the defendant s plea "as

allowed by the full Court of Nova Scotia on the 5th Febvua,- .

r883 On the 19th March, plaintiff obtained a rule al«ul„t,.

in?hori^ng'the prothonotar^. to compute de L and danu,,.

for which final judgment might be 7*" „* 7,/'' ,„"
J

judgment on the de.n.irrer or other rule, ^^P* *e ™
m?

'compute, was taken out 1^ the ^P™^"'u""';^"; ,"[

iudement signed until the 2nd day of May, 188d. An ,ii 1

1

ation to qiLh the appeal for want "f .^""^djc.io .
m

on the ground that time for appeal ^'•»»''' ,
™"

J""' „

date of the judgment on the demurrer and that the ri"-ni

appeal was too late, was dismissed.

RoHertBon V. Wigle, 15 Can. S.O.R. 2U.

Where a jrdgment of the >Iarif ne Court was 1
um

entry of the judgment and not from the date of cl.lu.r.

to the Registrar.
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Vacation, Holidays.

The delay prtwrilnnl by this section is not Miispi'ndi'd M'V"^ i"

durini; the vacatiniu of the Court. Sum t'riiiliiK) Co
McRae, 26 Can. S.C.R. 695.

When the last of the 60 dayK falls on a Sunday or statu-
tory holiday, the security must be allowed not later than the
next earlier .juridical day. There is no express dcii.Hion of
llie Supreme Court on this point, but it was so held by the
Court of Appeal for Ontario in the case of Ooyrait v. Great
Wntern Kly. Co. (1879), Can. haw .Journal, Vol. l.'i. p. 107,
where the de<-ision is thus reported :

—

"Burton, J., after conferrin){ with the other .judtti's, held
the last of the 30 days limited by sec. 2.'> of the Supreme
Ciiurt Act fur the allowance of the appeal lieinit a Siniday
lid not give the paliutift the following day to procure his

appeal to be allowed, and is not a special circumstance
KiirrantinK an order enlarging the time for such allowance
under section 26 of the Act."

Habeas corpus.

In re Smart, 16 Can. S.O.fi. 396.

field, that this section applies to habeas corpus appeals
nnt arising out of a criminal charge.

Judgment en delibirc pronounrid after 60 days had i.pired.

Attoraey-Oentral v. Scott, 31 Can, S.C.R. 182.

field, that the defendants could not be prejudiced by
the delay of the .judge in deciding upon an application until
after the expiration of the 60 days allowed for bringing an
appeal. Vide McCrac v. White, supra, p. 412; Couture v.

Bouchard, supra, p, 413; SI. James Election Case, supra,
p. 413,

An order allowing the security for an appeal to the
Supreme Court is one way of bringing the appeal within
the provisions of this section, and the order mnv be made
liy a judge of the court below or of the '. ...i .ic Court.
The Registrar has all the powers of a judge of the Supreme
Court ill such matters. Fraser v. Abbott, Cass. Dig. 69,5;
Taylor V. Queen, 1 Can, S.C.R. 6,5: Walm.iley v. Griffith, 13
fan. S.C.R. 434; Vaughan v. Richardson, 17 Can. S.C.ft.
703; .Vfu's Printing Co. v. McRae, 26 Can. S.C.R, 695.

60 diijri.
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then »»''Jf '°.*'',\,,''",y he"ourt below .ftor the .n.,«.

3;ol«..9 Co., Ca«8. Dig. 697.

An appellant n,ay bpp'J; *Vpr':c"„rity on^a'; • 'm.

Court t- «.ttlo the cajje ami -PP^ro-
™j; „^pp,i„l ,; ..

l^^:trtt'"eVnt.o;X ha, ren.^.. the appUea. n.

City of MontreU 7, Layton. {not reported).

The Chief Jusljce;
,,,.«« that he 1» the owner ..r »

The plalntir. ^f
"'"''°"

'Ji f„. of the t»1uo of I

number of ca.e. of
''"""""''.^.n by the defendant', om.or..

that they
•>ir^ ^fd^i'roy them a.ked tor an Injunction, anJ for

who were about ^°i^'"°J,l':frL., the owner of the tame. 1 h-

a deel.ratlon '»»'
'J' m Se airegation that the plaintiff w». .he

defendant •» plea «»"""',,,.'„, were unlit for human f™d,

owner and. «"«"
'Jnd directed to be deatroyed under the

l:hey had been ««'««»"*
,*'d" *,Sljudged and declared thai .Je

•• Health Act." The "'«'
''',*,le egga in queation and mad,- the

plaintiff wa. the proprietor of the egga ! ^^ ^^^ Court o(

injunction perpetual. *»
""Jfi'i

™
rmed the Judgment b lo.

Appeal which on D^^'^iLiredthr plaintiff proprietor of the

and again '''l''''B»* '?*,,te,.^unction ahould be perpetua

egga In question and that '"« "'"°?'°
appeal to the Vrlvy

'"The City of Montrea^
^Vb™.,*

'""=""^ " '"°"'"' '" "1
Coancil, but. on the 25th ^ebrua y.

^^^ ,^^^^ ,„ ^

order de.l.tlng '">", ""i'J',?''*^', germed by Mr. Ju.tice Arr ,™-

to the Supreme Court. /»'"''"»,;„
that, conalderlng that tbe

hault on the 7th March, who recite, tna
^^^^ ^^^

application to """"'^^^^^JL'"', 60 day. from the P«>nou..rlng

sented on the f^
February, in

^^^^ ^^^ ^j^^ »' M?'"^?
of the judgment and that on me

^ , ,„ j,,,

had flled with the Clerk '$« .'^''"'^"'m<tn« and the appeal to the

Majeaty l" Council allowed the «««(™.^^^^^^^ ^^ ^^ ,^^„^„,

rhrrirhr/Va.%oV':;.rM.]u.tic,o^ryai. ,^,

The ground, of the present motion appear to D
^^^

appJal'wa. not h"i''<"'5j,-"^';t *^e\^ .^b^ '^vered h>- the

supreme Court Act. Thl. po'"^
JJ' .^^^e (9 Ont. Practice,

decLlon. of the Court, flr.t, ^ "^f^^^'^n the 24th March The

LlU'te'-at^rt tirrCXe^TharfJe
appeal .h^nld ^be, |*;
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2lnd Hajr. CounMl objectod thit the bond had not bun llled H. 6».
nnd allowed within 30 daya. Patleraon, J., after roniultallon
with Burton, J., held that the delay being the act ^f the Court Aiixnl In

the time for flllng the bond mult ro.'nt from the granting of leave *!<> 'Invii.

to appeal, at no delay took f\ti^ , applying for luch leave.

In Attorney-General for Quebec v Srott (34 Can. 8.C.R. 282)
the Judgment was pronounred on t,.e 2rith September and notice
of appeal given on the 3rd November, when the application waa
made, but 60 dayi had elapeed before thli motion was dispoied
of. It wai held that the appellant could not be prejudiced by
the delay.

If, however, the prelcnt case does not fall within these earlier
ilerliions, there Is the case of Great Northern Oo. v. Furnpse-
Wlthy ft Co. (40 Can. S.C.R. 4.^r,) There the application for
approval of the security was made within 60 days, but the hearing
of the application was not completed until afterwards, and the
jii'lfte made an order after the 60 days approving of the security.
The Court held that although the record did not shew that the
Juilce had expressly made an order to that effect, he imj,lir,lhi
pxlendud the time for accepting the security offered, and that
this w« a sufficient compliance witn the statute. This case Is
il-iirly distinguishable from Verrett's case (42 Can. S^.C.n, l.'fil.
There the only question in issue was the extent to which the
I)laintlff*h exclusive franchise was infringed or encroached upon.
It might 'je that, as a result of the Infringement, he would suffer
ilaniage eventually, but actual damage was fixed by him at $83.
Uc T,ere not called upon to consider the damage resulting to the
Defendants as a consequence of the Judgment declaring thet they
had encroached on the Plaintiff's franchise: the <urlBdlction of
the Court could not be determined by such cone ition. Here,
1 repeat, the Plaintiff seeks to prevent the destr .lon of a quan-
tity of eggs which he values at $100,000 and to succeed he must
establish that, as he alleges, his interest to prevent their destruc-
tion is because he Is the owner, so that the main point in issue
l> the Issue of ownership of an object valued at $100,000. The
dlfllrnlty with me arises out of the fact that an appeal hns been
allowed to the Judicial committee and security put in to prose-
cute that appeal. I do not tnink that the Chief Justice was com-
petent to authorize a withdrawal of that appeal once It was
allowed and allow another appeal here. Under the Quebec
praitlce an appeal to the Privy Council takes the case out of the
Jurisdiction of the Court of Appeal and, heretofore. It has been
ransidcred impossible for that court to make any order in the
fare until the appeal to the Judicial Committee has been properly
Jisposed of. The cases are all collected in Mathieu. Rapports
Revljcs, vol. 18, pp. 406 an-" 5i;6. See also 16 L.C.J, p. 100. I
oistinKuish this case from Maueau v. Pacaud (9 n.L. 678). There
the •lr.,i>trmp:it was from a Judgment from which an appe"' waa
taken and it was properly flied In the court In whl^-h It hai b<!en
uelivered.

I would allow the motion.
The motion will be dismissed without costs, the Court ^•^[ne

equally divided.
"

iit;



4'2ii

H. «».

Appfkl ii

• for

it

huphemf: ci)I!bt act.

T'!!rr'.'.i>ndent .»k. lo ,u..h thl. .ppe.l on th. l,rou.,.H

°'
"xhe' n,'»l"Tronmr."r.ll»d upon by Mr. ...le H.rrl. -.r,, .-..,

ih.tth.rewM no •• matter In rontrov.ny " In th. .rtlon aniom...

SJ.O 12 000 w°thln the 46th .ertlon of Ih. • Supr.ni, Cnnrt

io*t'°.nd MTondly th.t th.re w« .n appeal pend n. to rh,

pJwy ?o3;,rirrronr.h. .am. Judgment from whlrt thl. .,,„. al

"'onVh"e flr.t (round It .eem. to me that the '«<;«»''''; '7''

,h.n°.elve. afford an an.wer. The r..Ponden.. H. m d to h ^.

owner, of a large quantity of egn. "^loh they he d '" "'or

•ale In the City of Montreal amnuntlnn In value to many

the two lhnu.and dollar, lurl.dlotlon limit.

The anoellant., rlalmlnn that the»e e»> were unm

SH^ w^r ^o,r^ani,;ss^ r.:^^ssr: -ie^T:t
clearly within the Art. he. :i.i!»

Ai to the oblerllon that no anneal lay
'"Jj' r";,",;; h,

there wa., at the time It wa. taken an "P"' I'«^'',7,«,i^
'"^

Privy Council. I wa« at flrrt ditpo.eil to thinll It wa. lata
.

a

Hoaer examination of th, fact, ani of the rule, of the I rh,

Council have convinced me to the contrary.

"hr's^r,^^^Jn^iinf,?^i:=io>^^
SeV ^^x^z r u;en.TowUe; pw^^j: ;r

Ed^^sr^is^^vep^^^e^-r^f'i^'^.o "r::
Z proce^5?ng. before the .ecurlty wa. perfected and the a,,,,,.!

'"Xle 32 of the Judicial Committee Rule.. 190S, prnvl.l.s for

the w hdrawal of an appeal by an ""'"""^ »»»''.""'
i;',"

'„"

o-alnert leave to appeal from the court appealed from and

•• who ha. not lodged hi. petition of appeal.

No application to the Judicial Committee^ or 'ny °'
'

»
°f'™"

I. required. The appellant can withdraw the appeal of li o»n

mot!2n The procedure he I. to adopt I. " to give n.'ii'e "i

writing to that effect to the Rcgl.trar of the Privy rminnl

?i. procedure was not .trlctl" followed. It I. true, by tl,» app.

r.tirh,:TnUtro;\rwirdraTa'Vppra,rnTpr:c^.,i7.:
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.rtlon o? order or t™rprrvyr„" n
""""• "^ ' "«"'P'«» ">r A|

ihl. r.„. an Irr^ularltv . .r„iT h"'L""
"" ''"""'••n.-.i of

It formal ywh"e,h%r 'mlln,'"'' i"' """-'""l.nanoo with
dlr«l in hU r,m.. wa, notXL, .,7h''.'''hH^','""l'"''

"' "•""'•

"'VIZ,'/ It' •r"""F'
"••"""' - tl

",:
;;Vrounoi,"-"'

"•

the Hr,i:'.,a*n;;r^^ti,„''j,*";L'.",.''':„r:''",;" ""r ^"' -"""
tnkinf from appellanl th. .h- !' ," ",'" ""l"!'-'' »n und.r-

.h^™'un7't'Cl U oTno't'ln"
'I'"?' ""-I" '""I b. allowed on

.Mowed In the ....."""l. rn^r;: ' f
''''^''l'"'"l"'>frt fom that

Urette v. Verrett 42 ra„ SrT^'fi '""""' "" '" •"""-

h.."h7„,^'^r,Merf'o"'theVr;;rHoi'kV'"''"" "1" "' "•
were reatralned by the InJunH on „5 ?l " ''"•"'I'v "' -KW.
ha. been upheld by ,ho Co„"r"t orAppeaV

""""• *'""'' '"J""^"""

in« T"„^''i^zZ''\,:°z:r wo w 'r™ '""""'"^ """"
onlerln, the demoimon or ?em;val „'f

?.' "'".'"-'rl'-t and
ilrurted therein

removal of Its
i ,,n and worki eon-

he,p?d7o-m''n.\r.he"a';'pe'':r'''"A.',.'r"'H ^""" '""'^' "»™
collateral nlH inH.»,i .?

"^ ^ "'» 'a»e has no Buch direet o,-

.an, P tvil 2
distinguishes th= present rase from La Com-asrie D Aqueduc de la Jeune-Lorette v. Verrett 142 Can sr B

loiLl^i .'"''2*' " "'""" 'he opinion eipressed by myself and
V S ?.,ian Water'^nd''"

"""
/."

^•'""I"'^"" H^ydro-ElL^rle

...e'^;irrdi;n;strthr".^d%'roL':'^ium^''3/;f''th'e'

».y opin^'oTcanirprau" " °' "" " """^^o ^"'" *^''" '"

427
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But having regard to the Privy Council Rules of 1908 (Nos.

2 11 and 32) and to the fact that an appeal hy the detendan.s

?i UeJudld.1 committee had heen 'o™-""
.«X^- ^^,

rtc'ur'',?ra|p^rrved?''^SrtUTer'e"hrh^ n'^o'-flhd^ a

?ud^o the Court of King'. Bench, I am of the opinion that tl,a

SS ti;^^^^^^r^"'~r "i

S?^ =Tii^^ari^en^;^^^°^oS?t'S".^;;^'.

^^I't" has been suggested that the defendant should now be

alloweSto give the notice of the withdrawal of his appeal i,re-

l^hJXhv Hull S2 of the Privy Council, and upon his undenak-

inL to do so tie orders of the learned Chief Justice of the K,r.s'.

SiH?^Sf.?^M-i^>-s:a^dTi

[^i-^r^^tr^heriri^,^iq«S -

Pr vySS Rule No. 32, and thereafter again applying t., the

Court o? King "Bench, or a Judge thereof, foi; an order ex„.„ng

?he time tor Appealing and allowing their appeal to this u,.n.

should they he advised to further prosecute It.

Brodeur, J.. .

l,es intiines alltoaicnt dans leur dMaration qii n» etaioii, V ^

pri'talcB de marohsrfises valant $100,000 et conclu^ent & ™ I - l«

Iroit de i,ropri«« ffit reconnu et & ce que dMense tQt tan. i

dMendeJiCpelante de le, troubler dan, la possession pa.s.N,. *

vea marchandises.
,

lU out r^u88i .lans lour demande en Conr Sxip^rieure et h. nir

T^ 30 decembre dernier (lOU) I'^I'I^'^"*^^ °^*^^"J% \o! :.

^Ses pour faire preparer et transmettre la oopie do /»"'"'„ ^
rSiuateTn aiV n'a pas M ddpos^ an Coose.l Pr.v^ ct 1- .«

tim«8 n'y out pa" P'oduit de comparution.
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Lc 4 de iimra lOl'J, rH|i|K>lHntt> a fait, sitjiiifipr mix iiitim^s iin

dfsiiitenient de hod nppel im Cnnwil l'riv6 et I 'a produit au greffe (it-

la Cour d'Appel.
Klip II olitenu en iiit'nip toni|is |ipriiiiH»ri»n d'lin jllRP dc la <'tmr

d'Api)pl tie jiorter la panne en four Huprpme en foiiniisHarit pautiojiiip-
ment.

Lph intinips dpinnndpht friiiintenaiit qnp I'npppl a la Conr Snprpnip
suit renvoye pour dilTprents raisons >|iii i)Pitvent se ri^siinipr a dpiix.

IIm prettndpnt

:

I. Que Paction n'pst pas dp fpll»a (jai l>nissent ptrp jiortees devant
I'P tribunal:

-.(Jap Taplp] an Conspil Privp ptant pncarp pendant, la Conr
Sn|irpna' np ppnt ]>a» entendrp la lansp.

.Sur le preinipr ia)int il aaflira, jp proi«, ponr pa disposer de i iter la
^ei'tion 4(i da ph. 1:1!) sa. e ,lp Tapte do la Conr ,'<n]>rpnie, qni dit:

"Kal apppi ne peat ptre inter.i"te a la Conr Knprpnie ilnnenn jncp-
inpat rpadn dans la provinep de f)npl»>r daas nap action, pnarsaite.
cansp, niatipre on antre procpdare .indiciairp ,^ nioins qnp TalTaire pa
l'''t-'*' < "e s'pI^vp h la soninip on valpar de -$2,000."

I-a valpur dis niarclandises en litipp pst portpp dans la declaration

Lea intiin^'S deniandpnt .^ pn ptrp dpclarpp propriptairps pt pn
nipme tpmps il fairp pn.ioiadrp h TapjielantP de ne pna le trnnhlpr daas
la possession paisit>lp dp"c-pa liiens.

Lea concln8ions.de raclion a 'psiceaipnt pas nnp pondamnation
p.'cnniaire. il pst vrai: inais Ipa allpt-ationa ilaap declaration pt ses
i-onclnMons re t'ornirnt qn 'an toat.

l.a i|apstion en litii;e etait de savoir si lea deinandeura aont pro-
prictairea de lapns valant $100,000 et si la defenderease a le droit de
I ea deposseder.

I.P .jnj-pnH-nt qni a pte rpndn snr cpttp (lpnian<ie eat dans nne ponr-
siiite oil laffairp en liiise s 'eleve i\ plus ile Ipuit aiillp dollars pt est
par conapquent snaceptille d'etre poitpe pn a|q,pl ilpvant la Coar
f^llpre^le.

Les decisions rendnes dana les causes de Turcotte v. Daaaerean. 20
Can. S.C.H. p. .ITS; Kinu v. Dnpuis, 2S Can. S.C.R. p. .1sn; C6ti v.
Kahardpon, 3H Can. S.C.B. p. 41. nie .jastifieat d 'en veair a la coa-
cius'ion a laquelle .j 'en snis arrive.

,Ie poarrais n.ionter nnssi la cause de .'^lian iai(;an and SliawiaiKan.
4:'. Can. S.C.R. p. li;-,0, ou trois des lionorahles .juffa dp cpttp Cour oat
declare qa. dana une action iatputc'p dans Ip but d 'emppclier lu vpntp
d ua bipa valant *40,000, cpttp cour avait iuridiption.

Lp8 intimea ont invoque la cause de la ( ie d '.Vqupduc dp Lorptfp
4: \prrptt. 42 Can. S.C.R. p. I.M. mais la valeur de I'obiet en litiKe
" apparaissait paa lians Ips plaidoiripa et c'est la raison 'qui a ditpr-
'"" ftp cmir it declarer qu 'pllp n 'avait pas .juriadiction.

I.P FPcoMd iioint soulpve par les intiuics nona anu'-ne ii poasirlprpr si
lc dcsratement prodait en conr d'ap|ipl ]iar la Cite de .Montreal a mis
liii a son appel au Conseii Prive.

II wt tou.jours pprniis X uap jiartip de ae desiatpr dps actions qu 'elle
in^titue, dps apppls qu'plle fail pt des .juspmpnfa rpndus pn sa faveur

l.es mstaupps peuvpnt sp teruiiiu'r satis qu 'il interviennp dp iuKO.
iiirat Pt parmi cps uiataacpa sp troiivp pellp oil Ip dpin iiideur Ips abaa
ilnruip parpuiPut et siinplpment pn j.nKinisaat an ilpsistpraent.

II n'y a paa do fornip sppciale rpqnisp ponr fairp cptte ]irocpdiire

429
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Sous le. dispositioM de raneiennc loi. dont noii» av.ins conservi'

dans notre Code les principsf. on pouvait se d^sister, '• »»" «
"f";

flant iin Fimpte note h son .idversnir.-, 2. .oil par une requMe demandant

nn'il soil donnii note du dfsistement. Kt dca pratioiens phis formaliatos

ne se i-onlentaient pas de >ette siKnilication ou de cette reipiete mais

faisaient recevoir le dfaistement en ,i"«ti<-e. "Mais cette reception,

dit Pigeau, "e tait inutile. I'apte du desistement etant auflisant pour

empcclier oelui qui I'a signifle de poursuivre sur »a demande.'

Appliquant ees princi].es h la cause aotuelle, .ie dis que la Cite il.-

Montreal avant fait signifler sou d«sisten.ent aui mtimes clle a

donne lieu i la formation d'un central judieiaire qui mettait lin ;i

1 'appel au Conseil Priv6.

Dans une cause de Nadaue & Pacaud, 9 K.L. p. 678, noua trouvon,

des fails analocurs ii cellcci et le dSiiislcment a «e dfclarS valalilc.

11 s'auissait d'un .iugement interlocutoire rendu par la t,onr

Sup«rieure; I'appelant avail obtcnu de la Cour d 'Ap|iel permission

d'nppeler. Inraiediatement apits cette permission, 1 intimS P™duiBil

en Cour Superienre un desistement de son .iugement. La Cour d Appel

a decide que oe desistement avail pleine force et cfTet.

On a cit6 la section :i2 di's rdgles du Conseil Prive pour dfmontrer

que le desistement aurail du OIre trans mis au Conseil Priv#.

.Te crois que cette disposition ne s 'applique qu 'au cas oil la copie .In

dossier (transcript) est rendue en Angleterre et no pas k une eausi' mt

aucun document n'a 616 transniis.
,, .

,

La section 34 de ces mSmes regies, ainsi que 1 ordre en conscU

imperial du 28 .juin 187;i, conflrme ma maniJre de voir sur ce iHunt.

De plus dans une cause de Seal v. Dossee, 9 Moore I'.C. p. 411. il

a ete d6 'ide ceci:
,

.

"The Judicial Committee have no jurisdiction to entertain any

amplication in an appeal until the petition in appeal is lodged.

Et McPherson. Privy Council Practice, p. 97, dit: „ , j

"Where no leave to appeal has been granted here (in Lnglandi.

until the petition of appeal is lodged, the Privy Council have no .,uris.

Siou lo'^ntertain any application and thc-efore if
»°.„',f

T'™,,

°

time for the prosecution of the appeal is sought the petition of appeal

should Srst be lodged."
,,„,i„;,„>

Quand maintenant cette requete en appe doit^elle etre I"»d"''-

Safford & Wheeler "Privy Council Practice." p. 811, disent que c.1te

reqS ne pent fire logic au bureau du Conseil IW avant l'arnv«

du dosser (transcripfj McPherson, loc. cil. p. 81, dit la mtoe chose

He" bie'vrai que la ri>gle S2 ,iermet de se disister au Consc.l

Prive avant la prfsentation de la requete en appel. mais cette di»|io«i-

tion. si on I'examine ii la lumifre des citations que .le viens de faire

ne a 'applique qu'au eas oil le Registraire a le Iransscript devant Un cf

oil il u alors des documents sur lesquels il pent se guider. 1 retcinlri.

que le desistement devrait 6tre produit au Conseil Priv6 avant .pie la

eopie du dossier n 'v soit parvenue me paraitrait impossible.

L'Appelante avail done raison de prodmre son dfaistemcnt a.i

greffe du tribunal oi se trouvait le dossier. Ce dfoistement a mi» In. a

1 'appel et par consequent la Cour d 'Appel avail plain pouyoir .1,. n-

eevoir le cautionnemenl pour porter la cause loi si 1 appelanle .lait

dans les dflais voulus pour appolcr: et si les delais etaici.l m-

pirfB la four d 'Appel avail alors le droit d'esereer, sous les iLsl;.'.;

lions de 1 'article 71 de I'aete de la Cour Supreme, la discrW.oa ,,«, Ini

est conferee d'accordcr I'appel.

La motion des intimes doit done etre rejetf.
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In this ease t'lc appellant sent to the Registrar of the s. 70.
Judicature Act of Ontario, vide Holmcsted & Langton The
t-nvy Council a notice of withdrawal of hia appeal, but his

^°^''"', "'

London agents were informed by the Registrar that the
"'''*"•

friyy Council, not having received the Record nor anything
to indicate that an appeal was pending, it was not a case
mquirine a notice to be given under section 32 of the Privv
Council Rules. '

70. No appeal upon a special case, or from the jadgment npon
a motion to enter a verdict or nonsuit npon a point reserved at
the trial, or from the judgment npon a motion for a new trial,
>haU be aUowed, unless notice thereof is given in writing to the
opposite party, or his attorney of record, within twenty days after
the decision complained of or within such further time as the
court appealed from, or a judge thereof, aUows. R.S., c. 135, «, 41.

This .section is a reproduction of R.S., c. 135 s 41 with
tie following alterations made by the Commissioners for
the Revision of the Statutes :—

The word "of" in the second line in the old section hasImm changed to "or." The former reading was clearly a
clerical error.

In line 4 the words in the old section "upon the ground
tliat the .judge has not ruled according to law" have been
eliminated to conform to the amendment made to 24 (d) of
the Supreme and E.\chcquer Courts Act, now 38 (b) bv 54-
•V) V. c. 2.5, s. 2.

on T'"" "i"','"'' 1" ."."" ""'^'"^ required to bo given within
4) da.vs of the decision complained of must be 20 clear days
that IS, exclusive of the day on which the decision was ren-
dered and the day on which the notice is served.

Sedgwick v. Montreal Light, Heat & Power Co., 41 Can S R
639, O.R. [19101 A.O. 485.

An appeal lies to the Supreme Court of Canada from a
judgment of the Court of Review which is not appealable

the Court of King's Bench, but is susceptible of appeal
His iVra.jesty in Council. By 8 Edw. VII. c. 75 (Que )the iimount required to permit of an appeal to His Jlajestvm Council was fixed at $5,000 instead of £500 as theretofore
It was held that said Act did not govern a case in which

the .judgment of the Court of Review was pronounced before
It came into force.

By s. 70 of the Supreme Court Act notice must be given
»t nn appeal from the judgment, i„tcr alia "upon a motior
tor a new trial.

'
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s. 70. Held, that suoli provision only applies wi.en the moti...

is made foi- a new trial and nothing else and notice is «.;

'""'", "' necessary where the proposed appeal is from tlie judgm.nt

""^-
on a mo(ion tor judgment „o„ obstante or, in the alternate

for a new trial.

Joseph Jone. v. The Toronto * York Radial Rly. Oo. March 2Ut.

1912.
, ^, ,, , ,

In tliia ens.' a motion was made to tlie Supreme Lmirl t..

quash the appeal under tlie following circumstances:

The plaintiff's action was brought to recover daruajr.s

occasioned through the negligence of the defendants, thr.r

servants or agents. At the close of the plaintiff «
™...

counsel for defendants moved formally for n non-suit. I i.'

Court reserve.1 judgment on this motion The same 11 int-

happened at the close of the detViR.o. After the jury .:,.l

made their findings, the trial judge ilismissi'd thu action. 1
h..

plaintiff gave notice of appeal to the Divisional (-o<'rl '"

which he asked to set aside the judgment pronounced l)y .In-

trial judge upon the Hndings of the jury or for a new ln:.l.

or for such other 'judgment as to the Court may seem vkM

The Divisional Court set aside the judgment helow iui.l

directed judgment to be entered for the plaintiff lor Him

amount foun.l as damages by the jury. An appeal was tli.ii

taken by the defendants to the Court of Appeal. 1 he rei.soiis

of appeal set out the grounds upon wliieh the delen.UinIs

contended the judgment of the trial .ludge was right I li.

Court of Appeal allowed the appeal, reVereed the .lu.lgiii.iit

of the Divisional Court and restored that of the trial ,]\nt'^<:

The defendni.ts contended on the present motion thaf iiu

notice of aiipeel was given as re<|uired by section lO ..I tl..

Supreme Court Act. The Court,
'if^:'-'"%,^"'f'Zl .-u

MoHliral Light. Heat rf- Power Co. 41 Can. S.C.R. CM). ( .li.

(1910) A.C. 485 dismissed the motion with costs.

The other eases in which a notice of appeal ha lo lie

given are:

—

i r .i,

.

(o.) Criminal Appeals, to the Attorney-General of the

Province within 15 days after the affirmance of the con.

vietion, or such further time as the Supreme (onrt or a ,)u(tgc

thereof allows. Criminal Code, sec. 1024, iii/ra. p. 81.1.

(/,.) Exchequer Appeals, including Admiralty ./^is.-s

Notice of setting down the apr <il must be given withm lH

days Exehe(iuer Court Act. sec. 82, mfra. p. i4.l.

If the appeal is by the Crown, a notice takes the pbirf

of a deposit under the Act. Exchequer Court Act. s. ^>.

infra, p. 760.
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(c.) Klec'tion Appeals. Notice of setting down tlje appeal **. "0.

tor hearing iimst lie (tiven within three days, (.'ontroverted ,,
'—

.

Klcetions Aet, s. 67. infra, p. 785.
'

^"'^^1
"'

The notice is not an initiation of the appeal, and cannot''''*'
lie set aside before the security has been (jivcu. f<iiHlli v.

Smith, 11 Ont. P.R. 6. And see as to effect of notice. Hcg.
y. McGautfii, 12 Ont. P.R. 25f); Ej- iinrlr Salfrni, 5 C'li. D.
:i65, Cass. Prac. 62.

It will be noticed that the section neither uivcs to the
Supreme Court or a .judpe thereof power to extehd the time
for giving notice of appeal under this section.

Vanghan v. Bichardson, 17 Can. S.O.B. 703.

In tins ca.sc the solicitors for the defendants did not
cilitain autiiority from the dcfenil-ints to appeal from the
.indgment below in time to give notice of appeal within 20
days from the pronouncing of tlie .judgment. The ajipliea-
lion to the .judge below was not for an extension of time to
!.'ivc the notice, but for leave to appeal, and the order was
limited to .such leave. The plaintiffs moved In i|uash the
iipiH'iil for want for .jurisdiction, owing to the notice of
iijipcal not having been given. Ildd. that the giving of the
notice was a conditior precedent to the Supi-cuie Court's
.iuri-idiction: th.it the time for giving the notice might have
lircti extended by the court bi>low after the 20 da.vs have
ixpircd, and no notice having been given, the appeal must
lie quashed for want of jurisdiction.

Kollands v. Canada Southern RIy. Co., 13 Ont. F.K. 93.

The defendants appealed to the Court of Appeal from an
order of a Divisional Court discharging an onler nisi to enter
.judgment for the defendants or for a m-w trial, on the
ground, among others, that the trial .judge should have with-
ilrawn the case from the .jury, or should have ilirectr d them
otlierwise than he did. The Court of Appeal dismissed the
ilctendants' appeal, and the defendants .sought to appeal
from such dismissal to the Supreme Court of Canada.

Held, that the judgment of the Court of Appeal came
within s. 2-J (d) of the Supreme and Kxchequer Courts Act,
R.S.C. c. 135, as 'a judgment npon a motion for a new trial
upon the ground that the judge has not niled according to
law"; and that the proposed appeal was governed by the
necessity for the notice of appeal within twenty days pre-
scribed by s. 41 of the Act.
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The judgment oE tlie Court of Appeal was delivenil i.ii

the 3th of -March, 1889. On the 16th JIarch the solicitors

for the defendants wrote to their clients sugBPsting :i\\

appeal, but thev received no instructions until the 2nd April.

and took ni> st'ep until the :!rd April. No explanation vvns

offered for the delay or neglect except the production ol ;;

telegram to the solicitors from iin offlcer of the (lcfeiuliiril<

giving instructions to appeal, and suggesting that the matt, r

has been overlooked by another officer.

The judges in the Divisional Court and Court of Ap|i. ,il

were unanimous in decidinir against the defendants.

Held, that under these circumstances the time for giviii','-

the required notice should not be extended.

Draper v. Radenhurst, 14 Ont. P.R. 376. C»b«. Prac, 2nd ed., 62.

The ''special case" mentioned in section 41 has no nIVr

ence to the case prepared, under Cons. Rule 413, foi' iiii

appeal to the Court of Appeal for Ontario. Therefore. Hi,-

latttr court overruled an objection to a bond for seeurilv h,r

costs of an appeal to the Supreme Court on the ground IImI

notice should have been given under said section, it Iimiil-

contended that every appeal from that court is on a sp,.!;..

ease.
'

'

Smyth y. McDongaU, 1 Can. S.O.E. 114.

nehl, that when a ease has, by consent of parties, 1» .ii

turned into a special case, and the judge s minutes ol tli.

evidence taken at the trial agreed to be considered as lurt

of the said special case, the court has no power to add .inv-

thing thereto, except with the like consent, and has no ,."«v,-

to order any further evidence to be taken.

71 Notwithstanding anything herein contained the court pro-

posed to be appealed from, or any judge thereof, may, under spe-

cial circnmBtances, aUow an appeal, although the same 13 not

brought within the time hereinbefore prescribed in that behalf.

2 In such case, the court or judge shall impose such terms i.

to security or otherwise as seems proper under the circumstances;

3 The provisions of this section shall not apply to any appeal

in the case of an election petition. E.S., c. 135, s. 42.

Vanghan T. Richardson, 17 Can. S.C.R. 703.

nrlrl ner Strong, J., that the words "allow an :i]-<V'f

in section "Tl, now -Action 71, simply mean the settlement ol

the case and the approval of the security.
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neld, per Ritchie, C.J., and Strong,- J., that the judge » 71.
having power to extend the time for bringing the appeal may
do so even after the time within which the appeal should 'V'""""
be brought has expired. "' appMl.

Allowance of appeal.

The use of the expression "allow an appeal in this section
na« given to rise to a misapprehension with respect to the
power ot a judge of the court below, and applications under
this section in the Province of (iuebc,. frwiucntly ask the
judge below to grant leave to appeal, as if the appeal could
on .y be taken by leave, whereas the right to appeal depends
"olely Hi»n the case being one in which an appeal lies
under the sections of the statute conferring an appellate
.lunsdiction upon tlie Supreme Court. The judge below has.
therefore no jurisdiction to grant leave, nor is leave neces-
sary. All that this section does is to authorizi' n iiidge of
the court below to allow the security which the appellant
offers, and to extend the time for the giving of the security
where the appeal has not been brought within the 60 davs
prescribed by section 69, supra. Although there are expres-
sions in some of the earlier decisions of the court which might
warrant the conclusion that a judge of the court below might
extend the tmie in which the appeal should be brought, and
the Register of the Supreme Court in Chambers in the same
ease allow the security, it is now definitely determined by
the decision m Barrett v. Syndicat Lyonnais du Klondyke.

1 .t"; .L
•,®'''.' ""P™' ''• *2°' t'"'t "I's cannot be done,

and that the only jurisdiction the judge below has to extend
the time for bringing the appeal is in a case where it is pro-
posed to have the security allowed in the court below The
Registrar can only allow the security where the application
IS made within the 60 days provided by section 69, supra,
and where the period so limited has expired a judge of the
court below alone has power to allow the security

In Ontario
J: Quebec Rhj. Co. v. Uarchetc'rre, 17 Can.

>>.C.K. at p. 142 Strong, J., says, with reference to this sec-
tion: -As the delay for appealing prescribed by the statuteana whxch I have no power to enlarge, will elapse before the
sittings of the Court , etc.

\n Canadian Mutual v. Lee, 34 Can. S.C.R. 224 it was
that the time for bringing an appeal cannot be

extended by the Supreme Court after expiration of the 60

appealedTrom".
P™°""°"°^ "^ ""''y "« '"e judgment

III

^11
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1„ 6'o«dism. .. .U.'.V«5, 42 Can. S.CR. 6!)4. it wn» h.M

•At er t

"
..xpiration of xMy -lays f^'V^TlZZ

..ntrv or pronimnring of a .in.lnTn..nt of ih,- ^ourt of A,.|..mI

f°%nur tlie Suprcno Court of Canada ih without Ji.n.

k.t"n to irant »p .ial Icav.. t» appoal thrrofron., ami m,

onl'r of tl»' Court of Appeal .st.n.lmK the tune will

enahh' it to do so.

Montre«l v. Montreal Strert Rly. Co., Q.R. 11 K.B. 325.

The appelhmt allowed the delay of 6(. days (•'»";'';;'";;

of u.lgn!e„t gendered by the Court oi

^"'f
» »™;'

,., !

elapse without applying for leave to appeal W,"'\^"''.!:' '

Court. Subsequently it obtained leave to »PP™' " »^" '
. , ,

,

Couneil. It now uu.vod for leave *» "PP""' •" ",,^"',:
'

Court and offered to desist from its appea to the n

wi hin th,. preserihed time to the neghgenee of the pa v

iLtl,.. anneal eg illness, absence, ignorance ot lli.'

stances wideh did not prevent the application from bem.

made within the proper delay.

An order extending time may be made as well after ;i.

Montreal v. Lavloii. supra, p. 424.

The Court of Appeal tor .Of»"»
has he d Imt

appeal lies to that court from a .,udgment ot a "JR^ ' ',

couri extending the time for appealing. A«(
.

T'aic

In" Co.. 9 Ont. App. U. 54; Ke Central Bank of Canwl,,.

17 Ont PR 39.') (Cass. Prae 63).
.

Wherever power is given to a legal authority to grant

or r^use leave%o appea'l, the decision of *'">* "«">;-";;

ity is final and conclusive. Ex parte Steven!:on, 3 Times 1..

"
^iferl'l'nir^cmTo he no power in cither court to cx.en,,

the time for bringing an appeal under -The Dominion Cm-

troverted Elections Act" (Cass. Prae. 63).
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As to what are "Hpeeial circumstanoos" within the
TiieaninK <)l' tliis section. liV/c Er parle. (lilvhi-isi, 17 y.U.I)
.>28i BrailUii v. BmiHn, 8 (j.B.D. tiiri. See Laiigdon v. Woi<
fr/)ioM, 12 Ont. I'.K. l:i!», approvinK of SitvcurigM v. Leys
f) Ont. l'.i{. 200; U( Oabourie, Cmni v. Oalmiirir. 12 Ont
I'.H. 2.')2; I'Idll V. «)««(/ riKiii- Wy. Co.. 12 Out. P.Ii. .'18(1.

No unit'orru ruh' ean be deihieeil from the eases. I)ut if
an.v rule can he laiil down it seems to he that to do .justice
ill the nariieuhir ease is above all other I'onsidernlions, as
»as wiiil in AV (liibmirir. siiiira. In lie Miiiirlirsirr Kconamic
Biiihliiiji Siinih/, 24 Cli. I). 488, in which application lor
special leave to appeal was imide after the expiration of the
time H.xed. Brett, .M.U., says, at p. 497: "I know of no ruh-
"ther than this. Hint the court has power to ftive the special
leave, and, cxereisinR its .judicial discretion, is lioiind to Rivo
the special leave, if .iurisdiction rcipiircs that that leave
should be (liven" (Cass. I'rac, 64i.

Oppenheimei r. Brackman, 32 Jan. S.O.R, 699.

A jiid»re of the Supreme Court of British (.'olumhin.
I'liether or not he sits as a member of thi' court constituted
to hear the appeal, is "a .juduc of the court iiroposed to be
iippealed from" within the meaninB of this section, and has
tile power to allow an appeal.

Liiiir rjraiilid nflir aitpcal in llir Siiprrmr Court Ims hceii
ijtiuslittj,

Bnnsels y. McOrae, unreported, (1904).

Tliis was a motion made to the iUfib Court of Justice,
(liitario, to (|uash a by-law of the village of Mrusaels wliieh
provided for the issue of debentures for the purpose of con-
structing a sewer in the village. The application was refused
liy 11)0 Chancellor, but his .iudgment was reversed by the
('"iirt of Appeal and the by-law quashed. Upon an appeal
taken to the Supreme Court of Canada, the Court of its own
moliim raised the question of jurisdiction, and after arRU-
nifiit held that no appeal lay to the Supreme Court except
hy leave of the Court of Appeal for Ontario, or tlie Supreme
Lourl of Canada, and no leave having been obtained, the
apjieal should be (piashed. The appellants to the Supreme
< oiirt thereupon applied to the Court of Appeal for leave
to ai)]«.al, which was granted, and the ease subsequently was
ncaril by the Supreme Court on the merits.
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8. 71. BmiUi V. Hunt, 6 O.L.B. 97. if,
K.t;;;in.

Application to extend time for le.ve to
.^^^^^^^

i:^" Z a^trwh,t'thrr?re^^ and the Court not i.n,.

impresned with applicant s raents.

Cost.1 of motwn for leave.

Thn ReffiHtrnr will tax the coats orderi'd to be piii.l I'v

appealing for the purpose of the proposed
^
W

^^ ^

McXab, after advisinR with AuRlin, J.

Order aUo.riiig appeal—grmimh for.

Bank of Montr..! V. D«a.r., 29 0«.. B.O.R. «B.

Court under this section.

,3. NO writ .haU .. r.,air^ ir.Si".^'»C.rth?tt
in «iy ca.. to or into the ""*,*''' "

'^^."i. herein limitri

party desiring » '^ W'rl'^.!^:ritrr?,„fr.d «.d obtained the

in the case, have given the secnrlty reimreo

allowance of the appeal.

jUeied, the proceedings in the

SapU'ri'^^ru iX.'"f.t'of'an appeal. K.8., c, m
s. 43.

AHowoncc o/ tKe appeal.

The proceedings -l-<l-fs^erC<^nlS^."^h™

S^;:Ji^re^set^r}rSg^hiehh.,..o.
taken before an appeal is ripe for hearing :-



4JI)

Kl'MIEMi; roiRT Art.

H« to seeuritv. The annrovini 77 *"' ''"'"''"••''tion i. „—
"fallow inK t,,. apnoal rnrlThil

"'" f '"''•>' '" " "lodo 'V'"""""

(certain exc.ption, heinK proilyT' •!'',
''r'-V''"''"''«.tl.n Hixt.v .lays fro,n U>J^«^^„ ,"Z; "^'"' '"""fl"

notes to section (M for the n„c L^ >
* "' •""'«">-"»; (See

"pplieation to |,„ve e „r u- °nn.
";'"' "" *"'" ""'"*' '"'''<'

I'e made eitlier "n th. "o ./t Mn ''

'""•V
"'"''• "«•"""' «"•

"n,l tl,ore are eertai,^ e« e, i^ wL'h
'" "", '^"P"'""- <'"'Tt,

...u«t he obtained from tleS ,;;:', ."l^™''
'''"', »" "PP™!

-for instanee. appeals on W t «• l-
'

•'''''•''• ''''''••"f

eertain appeals fmm t he K^ „. ; ,. r'"'''"''''''
-^'•'' ""'>

days he too short a tin,,, , i^.?!^ ',h
"'"*•

' ^ ""' "-^'.v

nH..st he „,ade undJr ^e .

'
'„

't'",,::"","';'-^

"" "PPli.'ation

•«pe,.ial eirenmstanees" r
"

lire.l hv t •
,

'""'"' ',''"'" ""'
I'e borne in mind that si , I, „n l,,,^, "' "''"<"' " ^^'""M
-;'• --"mrt «ppcaie.;'v^:;;'r:'t;;e ";:.;:::?''"

"if'-
'"

'leeted in wh eh court to m.>kn ti, . , '• HaviUK
"HHe seenritv, the ,o„. «! "m ' "''I''"'''""" lor approval
'"'oMmg to ihe .,s,ml r !, , ',i;,';''''''"f

""j' "'"P-^ '"ken,
t; Imve the bond app,ioved L IT A'"'"''"'

'"
'ays' elear notice sl„ uld bo Kiv. . tlth

'"'""" '^"'"* ••""•

llie intention to apply „nd tl e .^

"''''"'"*''
P"'"'-^- "f

'' the Ottawa a^ent \v "o s c,,l7 r,"' Tr'"'"' '""'

pursuant to the re.pn^en.ents of' R ,1 ''oo'*''':^',;';'-^-
"PP"'"'"'

"( in agent at the earliest moment i>,
"PP"""'»™t

•!" nppeal. It is entirelv ""!?, „r T '"'P""-*""* "<"P i"
the Registrar of the Court as to ^.^n "''"P"""''"^'' »'"'
•Ml applications, not strietlv

,' ''"\P™«« 'nw in appeal.

"ladetothefnllVCTreL^'^n^^^
^J,'"'-.'"

«''"nld be
»< n JudRe in riia,nlers,mW .."'.'' .^''^'''''•"'' sitting

There are hut tJ etptir,"'L te,rrZ'""-^ " '""^
«'

5"^|i;x^r:?hi^r.''::,,:'^::;-:!,jf'''-pM"nt
itl. No special rules have been >nJe ,vP» M ' ""'"' '^"^^
m to the practice to he adoXd on J^Vtl

''' ,'."""""' ^'""'
st.,tute (section 73) provides thlt^» '^"^ '"'"'' '^'"'

parties, or in the event or ,V ' ,''"'" ''" 'Stated hv the
appeai;d from o a ["dg:',t^rf"'"'T f """H

""- '"- ™"'-«« »end to the ^^^^^^Tr^ii.s'::''::^:,^^'^
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..«,, an.) the rM|«.n.Unt 'n -olicilor cun return it with.n ,

rcu^'m" Wo tin... with .uoh .ui«e.tion» or alteration, a. 1,.

r.v think ..Iviaable. and the .Iraft «n be -ent from on, L.

tl,; oth-r ^intil Anally .inned a> ngre«l upon, or n

mT,.nn..e Bri«.H whi.h .•iin he .etth'.l only hy nniippl .•«.""

t H iu.U. Or ,.n aKree,„.nt can !«• Ni(jne.l hy he «o1,.m ,.r.

?„'»ha •.UH-ument- «pe.-ifyin« thna cl,.arly the ..a-e , u

"Itain Although unneee«.Hry nmterml -houl.l » ear;! ilh

mm""l t le partic. -annot by oonK-nt ««.ve th,. pr.mn,..

th.. lieiriHtrnr liefore this ran he done. An to »nai hih'iim

I. insert «e. „.etion T:) of th,. Aet an.l notes. I pon •

a,.," .n •« »,.li,.it,.r »ill th,.n f,.ll th,. duty of pr.nt.nB tl..

"''"
"""t!,,,, ,

'
,

' „r ,hp ,.oiirt r,.iinlatini! the form im,l "tyl-

J'ih,. .1 Ih? h :.lo"ely f„l",.w,.d. The provisions .f

ot th, <nse snoimi .

^^, ..Rrefiilly i..'tii

H ;r: ir'iri: a;;.;";';. o.e"..n.th .,f th ,.

, r eimimstnnees. mik.s it evi.l..nt that with rons,,„,,M..

o ,.r piniimsTin
,

.

j,,,,, ,„ nv(.rtak,. tin. pnnliiii:

ilili|fen,.e it will not o, piissun.
.

„nn,vo<! Tli.

within th.. 411 .Invs. iifti'r «e,.urity has b,...n allow,.,!. I •

« "itnr or the app-.llnnt. to avoi.l an applien loii ,.n ll,.

p V."l' t
,' espomlent to ,lis.niss the appeal lor wmil

!,se:.„ti.,n, Kho'iihl then apply .in the Supn'me -ur

(hamliers lor further tim,., Kivinn the usual ^»»[ '•'

l.«' no7.-e of the appUeation to hia oppon,.nt and hlin./ ..n
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All to what the fantum nhould .untiiin :iiiil hi>w it hhiMihl<*'
'^

In- printi'il, »>• Riili' 110, Thf Ji|i|ii'itl miiHt hi' itwirilM'il hy ~
the appi'llant fur hiMirinif; Ihnt Ik, a rniiii'iil iiiiixt hi' lih'il

'"'

»ilh thi' Hi'Kixtrnr t" phicc it cm tin' liHt oC appi'iilii fur hi'ar-

inK, at h'ant fcpiirli'i'ii ilayM hi'l'iiri' the llr»t ihiy iif thi' ndwliin

at which Ihc iipiii'al ia tn he hci;ril. i Huh' :IT; i The iii.

Hcriptiiin cnnnut hi' iiiaih' iinh'sM the .'ippcllant'H fiictiiiii haa
hcen ih'poHiti'il. If the ri'H|H>iiili'nt huH I'liih'il t" ihpcmit his

:'aetiiin within the time limiteil hy th.' rule in that liehiiir.

the appellant iiwerihcH i.r pnili , liiit this ir pnrli iiiHcriptiiin

will he iipeni'il up in a proper cam' anil the ri'»pimi)eiit per-

iiiitteil tn Hie hiH t'aetinii. The appeal is then (ilaeeil on the
proper HhI hy the Reifistrnr. anil will I alleil hy the eoiirt

when reaeht'il. Viiii also nntcN to see. 71 mtprn.

1:1. Tbi appaal ihtll b« apon a caia to Iw itat'd by tba

pirtlH, or. in tbo mat of difference, to be lettled by the conrt

appealed from, or t Judge tbeteof: and tbe caie thall ut fortb tbo

Jadgment objected to and to mncb of tbe pleadings, evidence, affl-

diTita and docmnenta ta la lieceaaary to rfiae tbe queation for tbe
decision of tbe Oonrt. R.8., c. 135, a. 44.
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Tin: vane.

Villi rail's 1, -2. :i, 4. 5.

thereto, all' I note to aeetion 7

7, H anil !) infra, anil note

itpra.

li'asons for judomfnt.

Attorney-General t. City of Montreal, 13 Can. S ".R. 3.'2.

Per Ritchie, C.J.—The printed case tileil Mluinlil contain
tile reason for juilxnients of courts lielow.

Hayhew y. Stone, 26 Can. S.O.R. 68.

IVr Taschcrcau, J.—Where a court hail pronounceil
.iii.lKnient in a :'ause hel'orc it, anil after pnn'ceilinKs in
a|j|ieal had hcen instituted certain of the .pulttes filed doeii-

iiients with the prothonotary pur|iiirti'iir to he additions to

tlii'ir ri'speetive opinhms in the ease, sueh doc uiuents were
iiiipniperly allowed toi form part of the ease on appeal i,w\
I'ltiild not he consiilcrcd hy the appellate court.

Can: ian Fire Ins. Co. v. Robinson. 9th Oct., 1901.

WIh'h the appeal was called for hearing counsel for the
aiipellant applied for leave to tile, as pai't of the ease on
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appeal, tlie notes of reasons for a dissenting judgment in

the court below, which had not been delivered in time l\ir

printing as part of the record. A certificate by the clerk

of appeals was annexed to a printed copy of the notis.

stating that they were a correct copy, and that, owinit tj

the .judge's absence from Canada, they had been unabli' tip

obtain the notes from him at an earlier date. The applicii-

tion was opposed by counsel for the respondents. Tlie

court allowed the notes to be filed, and it was stated, by His

I.ordsbip the Chief Justice, that the court was always dis-

posed to permit the filing of notes of tbc reasons for .indir-

ment of .judges in the court below when they could )>i-

(Obtained.

In re Paul Daly, deceased, Feby. 22iid, 1907.

In this case after one day's argument it was notiivil

hv the court that no formal judgment was ever issued by

the Probate Court. It was conceded that in the appellate

court below the written judgment of the probate judge liad

been treated as if it was the decree of the court. The

Supreme Court held that under the circumstances the judg-

ment of the probate judge must for the purposes of the

appeal be treated as the formal decree of the probate court.

Formal jufiffvicut.

Bank of British North America v. Walker. 24th Dec, 1881.

An original case, purporting to he an appeal from a

judgment of the Supreme Court of British Columbia over-

ruling the demurrers of tbc defendants toi certain counts "f

the declaration, contained no formal order or judgment of

the court overruling demurrers. I'pon application of the

agent for appellants' solicitors, the agent of the respuml-

ents' solicitors consenting, it was ordered that the Registrar

be at liberty to file the case as received without the formal

order, and' that the appellants might attach within si5

weeks from that date the said formal order to the case and

copies.

Tor Ritchie, C..J., in Chambers.

Wright T. Synod of Huron, Cont. Dig. 1101.

During the hearing of the appeal, the attention of appel-

lant's counsel was called to the fact that the ease was do-

feetive on account of the omission from the record of the
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decree of -the Court of Chancery. The argument was 8. 73.

allowed to proceed on counsel undcrtakinj; to have the ,

decree added to the case before judgment should be rendered.
^"''

Wallace t. Souther, Cent. Dig. 1102.

A ease cannot be filed unless it contains the formal
.judgment of the court appealed from. The appeal may,
by consent, he placed at the foot of the roll to permit the
adding of the rule of the court below. Improper reflections
upon the eonduct of the .judges in the court below will be
ordered to he struck out of the factum, and subject the
solicitor to the censure of the court and loss of his costs.

St. Stephen t. Charlotte, Cout. Dig. 1104.

Before the hearing, attentioli was drawn to the fact
that the formal judgment or order of the court below was
not in the printed "case." I'pon counsel undertaking to
have it taken out, printed and added to the "case," the
court consented to hear the appeal, but the Chief Justice
intimated that in future no appeal would he heard if

the "case" did not contain the formal judgment of the court
below.

Keid T. Ramsar, Cent, Dig. 1101.

A case cannot be filed or appeal entertained where it does
not appear by the printed record that judgment has been
formally entered.

Kearney t. Eean, Oont. Dig. 1101.

An incomplete case cannot be received by the Registrar,
but where such a case was filed, the hearing of appeal was
allowed to- stand over till the case was prefectcd by the
addition of the formal judgment of the court below.

Catir, t/cneralUj.

Exchange Bank of Canada v. Oilman, 17 Can. S.C.R. 108.

The ca.se in appeal should not contain matter that was
not before the trial court.

Roberts v. Piper, Oct. 6, 1910, not reported.

C. T. W. Piper, one of the respondents in this appeal.
was the plaintiff in a damage actiG(n against some of the
iiri'sent appellants. The judgment at the trial in this action



444

a. 73.

Case.

srPREME COURT ACT.

was subjpct to olMOction admitted as evidence on the tri,,i

of the present <nse. This judgment was appealed to In.

Full Court in British Columbia. When the ease tiir ih-

,.resent appeal was settl.Hl in British Columbia tlu; .v

spondents asked to have inelu.lcd in the record the .jihl-

ment of the full court in the other case. This was i. tiis. I

bv llr. Justice Gallagher. The respondents then appliiil I..

the Suiirenu' Court for leave to add this .pidgment to Ih-

case but the application was refused.

Bing Kee v. Yick Chong, May 3rd, 1910.

A certain agreement—a plan and some photosjr^in,,-;

were used at the trial but not filcl or made exhibits, „Tin

were not part of the case on appeal to the full court. .\ii

application to have tlicse documents made part of the n..n,,|

in the appeal to th.' Supreme Court was refused after iii-i

ment.

Bed Mountain Ely Co. v. Bine, 39 Can. S.C.R. 390, C.R. (19091

A.C. 210.

An application having been ma:le to the Supreme t .nut

to add to the ciise in apiieol a map or p an on he .n tli.-

Dominion Department of Railways and Canals, w uc ,
«i,s

not known of when cause was arjrned in the c<mrts he hu.

and wiiich plan, if admitted, woul.l conclusively c-.n.h.,l.

the riahts of the parties, the Supreme Court held that iiii,l,i

the well settled jurisprudence of ;he Court there wa. m
power to add to th,. .'ase what was not before the .uurt

below. On appeal to the .(udieial Committee of the 1
rivi

Council, vithout expressing an opinion on the power ol tli.

Supreme (^rart of Canada held that the committee ha, su.h

power and this evidence being admitted the appeal was

allowed. (1909) H.C. 361.

If section 91 infra and following of the Supreme ( uiirt

Aet stood alone it would be reasonable to infer that tli.'

Parliament of Canada in establishing the huprenw (;.ur

as a court of appeal as well as a <Murt of error conteinplat..

that the court should a.lmit evidence on the app""! nc

before the courts below in a proper case; but as puiiil,;.!

out bv the Chief .lustice in his judgment in hcd M',unlmu

wj r«
'•

Blu<, ;!9 Can. S.C.K.. at p. 392 C.R. 119""!^

•'lb this is not consistent with s. 73 of the Supreme C oort .Vt

which says; -'The appeal shall be upon a case to be st«t,,l ,;

the parties or in the event of difference o be set led h; t ,

•our? appealed from or a judge thereof." And the umloni,
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of such evidence. In the case above cited the Judicial Com-
mittee said that "It is not necessary to decide whether tiie'

""'

Supreme Court of Canada was precluded by law from ad-
mitting this document (a. plan discovered only after the
appeal was taken to the Supreme Court) and the point was
not fully argued before their Lordships. But it is at least
clear that tlic Judicial Cuiiimittec of the I'rivy Council is
not so precluded, but on the contrary has power to admit
and look at the document."

The obvious impropriety of admitting new evidence on
an appeal not before the court below is well stated by Lord
Selborne in the House of Lords in Uuiico tic I'urtugal v.
Waddell, 3 App. Cas. at p. 171, ijuotiug from Lord Lynd-
liurst in Athiuod v. tliiiall, U CI. & F. 232.

"J think, tlierefore, the general rule ought to prevail in
this use, namely, that as this evidence was not tendered in
the court below it ought not to be olfered before the appellate
tribunal. And I nuist add that in tlic whole of my ex-
perience, which extends over a considerable period of time,
such a thing never has happened as that this House has
allowed any evidence to be introduced which was not used
in the Court below."

Safford & Wheeler, at p. 850 say: "The Privy Council is

a court of last resort and it ought not to be called upon
without the most urgent necessity to perform the functions
of a court of first instance. For this reason it is unwilling
to entertain any point which has not been duly raised and
considered in the court appealed from. The Judicial Com-
mittee may direct further evidence to be taken or remit the
case for re-hearing."

At. p. 8ij8; "When additional evidence has been tendered
only on an application to review and the refusal to review
is not appealed from, the Judicial Committee will not admit
such evidence. Certain documents put in evidence before a
subordinate court were suppressed by the .iudge of that
((iurt, so that the reviewing court from which the appeal
came to the Privy Council, had no opportunity of consider-
ini them. The Judicial Committee in such circumstances
remitted the case to the court below that evidence might he
taken into consideration."

In the House of Lords the rule is that the Court will
proceed on the facts proved at the trial and will not allow
new question of fact to be raised. Huxley v. ^Y. London
'','/. Co. 14 App. Cas. 2fi.
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The conclusion to be drawn would appear to be that

when a piece of evidence is offered to the appellate tribunal

which, if admitted, is conclusive of the appeal, as for i x-

ample the plan referred to in the above case of the li. /

Mountain Uly. Cn. v. Blue, which came from the Department

of Railways and Cnnajs at Ottawa, the appellate tribtin.il

instead of directiuE a new trial ma.v admit the evidence and

finally dispose of the case.

Ancient Order of United Workraan v. Turner, 44 Can. S.O.R. 145.

"When this e.'ise was called counsel for appellant appli.d

to postpone hearing and for an order to further examine n

witness for the purpose of the appeal. lie is directed tu

proceed with his argument on the merits in the meantime

and ijiis application would receive furthjer eonsidernitiii'i.

but judRment was pronounced on the merits without refer

enee to his application.

Evans v. Evans, Oct., 1912.

An application was made to the Registrar sitting ii.s u

judge in Chambers for an order granting commission to take

evidence in Wales to he used upon a pending appeal tu tlie

Supreme Court of Canada from the Supreme Court el

Alberta. The motion was refused on the merits, and as to

the power to grant a commission the Registrar said:

"I am not prepared to hold in view of the recent decision

of the Judicial Committee in the Ked Moimtain v. Biuc(190ni,

A.C. 361, C.R. [1909] A.C. 210, that the Supreme Court will

not now under certain circumstances, allow evidence to he

o-sed in this court which was not tendered in the courts helnn.

but it appears to me that the application must be dismissed

on the ground that the evidence which the defendant now de-

sires to use should have been obtained in the courts lie!o«

and that having elected to go down to trial without siieli

evidence, and further having elected to prosecute an appeal

from the judgment agai ist him at the trial to the full coiiii

the application which he now makes cannot be granted."

On application to Jtr. Justice Anglin. the Registrar^ order

was aiiirmed.

Carrier v. Bender, Coat. Dig. 1101.

Pjr Gwynne, J., in Chambers.—No application shouli

be made witli respect to the contents of the

dispense with printing any part of it

case. " or to

until it ha.« been
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settled by nKrcetnent hetwc™ the parties, or l)v a judtfc of «• ^4
tlie court below, pursuant to tlie statute.

Barnard t. Rigndean, nth March, 1901. of

The court drew attention to the impropriety of printing
parts of the ca.se on appeal in italics merclv for' the pjurposc
of emphasizing particular phrases or paragraphs. Such a
practice may be permitted in faetums, but never in tile
printed case.

May V. McArthur, 3rd April, 1884.

Certain portions of the case had been italicized in the
printing. The prothonotary certified that the printed case
w-as the ease agreed upon and settled bv the parties. No
nffidavit was produced to contradict ttiis certificate or to
shew that 1 he italics had been improperly used.

Objection to case overruled.
The case to be printed so as to procuro a certain degree

"f uniformity and all that is required is a sulistantial enm-
unance with rule 8.

Ritchie, f'..I.. in Chambers.

Hex V. Love. Utb Nov., 1901. Oont. Dig. 1106.

On 21st .May, 1901, a motion for a rule was refused, and
iin Utii Xovei.iber following, the case being inscribed for
hearing on an appeal from a judgment refusing mandamus
to compel a magistrate to commit a person accused of for-
gery for trial after the accused had been tried summarily
and disehaiged by him. As no printed case or factuins were
filed, the court refused to hear the appeal and ordered that
it should be struck off the roll.

74. The clert or other proper officer of the court appealed
from shall, upon payment to him of the proper feea and the
expenses of tranBrnission, transmit the case forthwith after snch
allowance to the Registrar, and farther proceedings shall there-
upon he had according to the practice of the Supreme Court B S
c. 135, s. 45.

'

Neither the 3tat- e nor the rules expressly provide that
tlic case which is j be c-rtifled to the Registrar of the
Miprcme Court by the Registrar or clerk of the court ap-
pealed from shall be a printed case, and in recent vears the
priictice has obtained of receiving tb" certified case from
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s. 7S. the clerk of the Territorial Court of the Yukon Territory
~~ tvpewritteii, ami the agents for the solieitors have had tln'

.eturity.
pYintinK done in Ottawa. Viih notes to Kiih' !) infra, p. 4!M.

SECURITY AND STAYING EXECUTION.

7,1. No appeal shall be allowad until the appellant has given

proper security, to the extent of fire hundred dollars, to the satis-

faction of the court from whote Jndgment he is about to appeal,

or a judge thereof, or to the satisfaction of the Supreme Court.

or a judge thereof, that he will elfectuall} pro!>ecute his appeal

and pay such costs and damages as may be awarded against him

by the Supreme Court.

2. This section shall not ^pply to appeals by or on behalf of

the Crown or in election cases, in cases in the Excheaner Court.

in criminal cases, or in proceedings for or upon a writ of habeas

corpus. R.S., c. 136, s. 46. 60-81 V., c. 16, s. 57.

Great Northern Rly. Co. v. Pnrness, Withy & Co., 40 Can. S.C.E.

456.

An oli.ieetion that the seeurity approved wa.s not au.li

as eonteniplated by the 75th and 7tith sections of the Supniiu'

Cciiirt Aet (llie amount thereof being iusuflieient for a stiiy

of execution), was not entertained for the reason that the

amount in controversy was sufficient to bring the ease within

tlie competence of tlie court and it was immaterial whether

or not execution could be staved. I'hr Altonirji-Gcucrui "f

Quebec v. Hcott. U Can. S.C.R. 282, and Tlie Halifax El.r-

tion Cases, :17 Can. S.C.R. 601, referred to.

*

MacLaughlin v. Lake Erie ft Detroit Biver Rly. Co.. Cout. S.C. Cas.

p. 297.

In tliis ease it was held that it was the duty of tlie Uc|.'i*-

trar not to allow a bond as security for east.s, however unim-

peachable in form, if he was of the opinioi there was ii..

.jurisdiction in tlie court to hear the appeal.

liy the term "proper securit.v," security with pr.i|iir

sureties is to be undcrsto<id; Powell v. Washburn, 2 .Mon.

P.C.C. iniV but if security for eo,sts lie taken by the (mrt

appealed from upon notice to the respondent and witli'Hit

oh.iectinn upon his part, it cannot aftei .vards he questiimnl

by iiim, unless new eiremiistances arise, and not even in that

case, if he does not object on the first opportunit.v. Ibi'l.

It is a common practice now to accept as security tli'"

bond of a Guarantee Company (Annual Practice. 1012. ]>
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S27) In tho Supreme Court only companies licensed bys. 7.1.

the Government of Canada are aetepted unless liv eonsent
of parties.

-
.>v.ouritv

It has not been the praetiee in the case of a bond fur-
nished by a security company to require that the appellant
should he a party.

The prorisions nf this section must he ftrictly complied with.

Holtten V. Cockbarn, 1904.

In this ease the appellants, on eonsent of the respondents,
l:ad a bond for $2.50 allowed l,y n judRC of the court below
as security for their appeal to the Supreme Court. On the
case reaehinc the ReRistrnr he referred the matter to the
Chief Justice to determine whether or not such a bond was
n snffleient eomphanee with section 4fi, now section Tf. The
bond was disallowed, the Chief .lustiee in his judement
sa.ving:

—

"Though it would seem that as a general rule the givini?
of security i.s an enactment in favour of the adverse party
and that consequently the adverse party may waive it ex-
pressly, or nnpliedly, yet, under the Supreme Court Act
thatjs not so. I'nder sections 40, 43 and 46 (now sections

r-.'f. ^'' '^ respectively), the cas'3 is taken out of the
jurisdiction ot the Provincial Com-t onlv by the approval
..1 the security. It is only by that Act thkt the Supreme
lourt acquires jurisdiction. That is whv rule 6 requires
I hat the ease contain a certificate that the" security has been

f."'™-„ i!'™"''
"' -'Mott, Cass. Dig. Ii!l5; In re Cahan, 21

< an S.C.U. 100. Whitman v. Thf Union Bank, 16 Can
s.( .K 410, might be read as opposed to that view. But the
statute is, to my mind, clear, and the clerk of the Provincial
Ciiurt has no authority whatever, as a general rule, tn certify
a case (rule 1 ) when no security has been given. Our Regis-
trar should, therefore, refuse to receive such a case. The
w'lirity, of course, must be as required bv the statute."

Subsccnicntly. a case was certified to the Registrar from
111.- (,'ourt ol Appeal for Ontario in which the Grand Trunlt
My. Co. were appellants, and the scciiritv allowed bv a
judge of the Court of Appeal was the undertaking of'the
appellant's solicitor. On the strength of the decision in
lli.tslni V. CnHliiirn. the Registrar refused to receive the
'a.'i.. until the security required by the statute had been
?lven.
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H. 75. In n Oahan, 21 Ou. 8.O.B. 100.

Security. An appeal was sought from the refusal of the Supreme
Court of Nova Scotia to admit the appellant as an attorney
of the court. There being no person interested in oppnsiDK
the application or the appeal, no security for costs was given
Held, that the court had no jurisdiction to hear the appeal
except in cases specially provided for, no appeal can In-

heard by this court unless security for costs has been given

as provided for by this section.

Order allnmng sccurifij rrquircd.

HcPonald t. Abbott, 3 Can. S.O.R. 278.

The following certificate was filed with the printed ease.

as complying with rule 6 of the Supreme Court Rule-i;

"We, the undersigned, joint prothonotary for the Superiur

Court of Lower Canada, now the Pro\'ince of Quebec, do
hereby certify that the siiid defendant has deposited in our

office, on tlie twentieth day of November last, the simi of

five hundred dollars, as security in appeal in this case, befurc

the J^upreme Court, according to section thirty-first of llie

Supreme Court Act.' passed in the thirty-eighth year of FIcr

Majesty, chapter second. Jlontreal, 17th Januarj', ISTS,

Huliert, Honey & Gendron. P.S.C. " Held, on motion to

quai*h appeal, that the deposit of tlie sum of $500 in the

hands of the prothonotary of the court below, made by appel-

lant, without a certificate that it was mad^ to the satisfac-

tion of the court appealed from, or any of its judiri>. ^

nugatory and ineffectual as security for the costs of appeal.

Proper ohligrcs not named in bond.

ScammeU v. James, 16 Can. S.CB. 593.

S. brought an action against J. and issued a writ uf

capias. Bail was given, and special bail entered in -ItiP

course, but the bail-piece was not filed, nor judgment entered

against J. for some months after. On application to a juilce

in Chambers, an order was made for the discharge ol' the

bail on account of delay in entering up judgment, and tlm

full Court refused to set aside such an order. An npf^eiil

was brought to the Supreme Court of Canada, intituled in

the suit against J. from the judgment of the full Court.

and the bond for security for costs was given to J. TJrlil.

that af^ the bail, the only parties really interested in the

appeal, were not before the Court, and were not entitled to



SUPREME COURT ACT.

Kper'stcurity:'""''
"" """"'' "'"" "« """"^•J f"' *""'«

!f_

Objections to security—how taken.
°""''

Whltmin T. Union Bank of H«Uf«x, 16 Ou. S.O.E. 410.
If objection is made to the fora, of a bond for securityfor costs on appeal to the Supreme Court, it should be hvapphcation in Chambers to dismiss, and if not o made ,heobjection will be held to be waived

Appeals in forma pauperis.

Fraur t. Abbott. Oout. Dig. in.

powfr' to InJZ"""" ^r"'' ,°' " '"^«" "-ereof has noS th!^J^^vn/„f rr*""'
'"/'"•'"" ."""P^™ "• •» dispensewitn tnt gmns of the seeurit.v required by tlie statute.

Dominion 0»rtrldg. Co. t. Calms, Oass. Prac. 68.

Sedgewick J., refused an application for a certified copyof the record without payment of the court fees on the(.'round of the applicant's poverty. ' ""^

.Vo poucr to increase security.

Ardur v. Severn, 12 Ont. P.R. 472.

The Court of Appeal has no discretion to increase the

number of respondents.
uetausc .,» the

Bonsack Machine Oo. y. Talk, Cent. Dig. 46. (Q.R. 9 <J.B 366 TUpon application to file a bond of security for costs of.n appeal to the Supreme Court of Canada, several respondcnts who had appeared separately in the Superior Cmrt|.nd in the Court of Appeal, urged that tberwere res

"'
hvely entitled to separate security bonds for ertof f™,;j.ppelants, ..... four bonds of .$,500 each. ff°W, per Hall Jtl.at loav-e to appeal should be granted on the f.^ishinl: of

Mo"wed
*'"" ""'""' ' ^"'"'' ^2 Ont P.r"|-2'

Form of bond.

The '.rm of bond set out on page 220 of Cassels-supren.e Court Practice, 2nd edition, fs incorrect The

451
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H. r.'i. u'onin in th<' fourth line, " jointly bound," ihoiild lure Iwcn
"~7" firmly bouml;" and thu word "by" at the end of the tilh

' line Hhoiild have bn-n "bind«." A proper form of llond will

bo found at p. ti'M.

JamiMon t. London and Canadian L. and A. Co., II Ont. F.K. 413.

.\ bond filed aa Reenrity for oosta of an appeal to th>'

Supreme Court of Canada utated that the Hurrties weri'

jointly and aeverally held and "jointly" bound, instead o)

"firmly" bound, and "we bind onrselven and each of ua li.v

himself," inatead of "bind himself." Held, that it must Iji

disallowed for uncertainty aa to whether it could be propcrl.v

construed aa a joint an<l several bond.

Tonne t. Ticker, II Ont. P.B. 449.

A bond filed ns security for costa of an appeal to th>'

Supreme Court of Canada was disallowed on the {{round nl'

substantial error in the form—"by" inatead of "hinds" in

the operative part Jamieaon v. London and Canadian I,

and A. Co.. 18 P.R. 413, followed.

Davidson t. Fraser, 17 Ont. P.R. 248.

The condition in a bond filed upon an appeal to tliv

Supreme Court of Canada was to " pay such costs and dam-
apres as shall he awarded in casr the judgmrnt shall hi-

affirmed." Held, that this was not in substance the saiii'

as the statutory condition to " pay such costs and dama^os
as may be awarded against the appellant by the Suprcnic

Court"; and the italicised words words added a condition

not re(|uircd by the Supreme Court Act, and by which tlif

respondents ought not to be hampered.

Eobinson v. Harris, 14 Ont. P.K. 373.

In an appeal to the Supreme Court of Canada, altlioiiirh

it is not necessary that the appellant should be a party to

the appeal bond, if he is made a party, and does not execut'-

the bond, the respondent is entitled to have it disallowed.

In an appeal bond, where the object was not only to sfcnrc

payment of the costs which might be awardetl by llir

Supreme C(turt of Canada under section 46 of R.S.C. e. VS.'i.

but also under section 47(e) to procure a stay of cmvu-

tion of the judgment appealed from as to the costa therehy

a "ardcd afrainst the appellant, tln' condition was "sIi.tII

ettectually pro.secute the said appeal and pay such cost.s ,in(l

damages as may be awarded against the appellant by ;lii'
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Supreme Court of Canada, ui<l nhall pay the amount by the » :»
said-Mimtion,;.! jiidKni..nt directed to be paid, either h« a
debt or for damaire* or eoata," etc Held, that thia <lid not

^"""^
cover the eoatj. awarded aKainut the appellai,t by the judij.ment appealed from. ' ''

Mobona Bank T. Cooper, 17 Ont. P.R. 163.

The condition of a liond Hied by the defendant, aa Heeur-
ily for the ((wlH of „n appeal to the .Supreme Court of
Canada, »;a« that if the defendantii •xhall etTeetuallv pro-
secute their said ar>peal and pay sueh eo«U and dilmaffes
iJi may be awarded against them bv the Supreini Court of
Canada, then their obligation shall be void; otherwise to
remain in full force and elTeet." //,/(/, that the hon<l was
not irre«u ar. (2) The affl.lavit of execution of such a bond
need not be intituled in the ,.«us... (:t) .\ surety in sueb
a bond, when justifyinsr in the sum sworn to "over and
Kbovc what will pay all my just debts." nwd not add "and
every other sum for which 1 am now bail."

Officer of llir coiirl maij lir surely.

WUUns ». Maclean, 7 O.L.T. Occ. N. 5,

It is not a valid objection to a surety to a bond for
security for costs to the Supreme Court of (^aniuln that he
IS an officer of the court appealed from.

Aiiplicalii)ii (if salioii generally.

The application to have the bond as security allowed
should ho made in Chambers, and on notice, and be aecom-
IHinicd by a copy of the bond.

HcNab T. Wader, Febmary 22nd, 1884.

Motion on behalf of defendant for approval of security
mid allowance of appeal.

Held, that a similar application having been made to
(hvynne, .1., in (.'bambers. ami refu,sed. iind the applic-.tion
"mf; m an.v event one whi,-li should bo made in Chambers
tile application could not be entertained.

Ontario and Quebec Ely. Co. ». Marcheterre. 17 Can. SCR. 141.
Although an application to allow the seciirilv has , -en

rw.iscd by a judge of the court below, the appellant maymake a similar application to a judge of the Suprem'e
(onrt.
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London nnd OMUdlu Loan Md Aitney Oo. ?. Moni., Out. Pru

An a muiiii'iiiality linn tlio unliiury rinlit of uin^ inl

lieiriK iunl, it can, «» incident to such riglit, pi«p«rly join
in a bonil of wciirity unilir thin "wtion (rivi^n in a miit. irj

which it wmi ii party. I'.t Taylor, CI., 1 WimI L.T. 21 .

Bank of Hamilton t. Hahrtoad, Oait. Prac. (Sd od.) N.
The lH>nil lioulil not proviili' for wiMirity for unylliiiiL'

but the i^oatu of the appeal, as reiiuireil ly «m!ti<m 4ti. Thus.
where the eonilition of the lionil wan that appellaiita ihoiil.l

"elfeetiially pr<>iu>eute their naid appeal si.1 pay «ueh cini<
ami (laniB({e» a» may lie awarile<l neainst them by lli,

Supriine Court of Canada, and shall pay the amounts hv
aaid juditment reapeetively direeted to be" paid, either as ',\

debt or lor damages or coats or the jmrt thereof as to whiili
the sinil jiiditments may he affimied if they or either i.|

tliMii be afflrnied only as to part, and all damnRes awnnli'.l
iiKainst the siiid Hank of Hamilton on sneh appeal," Hi-

Beifistrar refused to approve of it.

Baiinet t. Oadomy, 1892. Oau Prac, (2d ed.) 69.

A bond, conditioned to pay costs "in ease the apii.ul
sniiuld be ilisiiiiaseil," was refused. No sueh condition is

attached to the security by section 46 (now 75), ami ;i

respondent is not obliKed to accept it.

Laine v. Btland, 1896.

A bond was refused for a similar defeci,

Liicomlw Falls Oo. t. Bishop, 24 O.L.T., Occ. N. 186.

llrUI by Ritchie. .!.,( NS.) that form of bond in Cass, Is'

Practice is also defective in not scttin^r forth to whom the

penalty is payable, and also in not stating that the bond in

signed and sealed by the obligors.

The objei'tion taken in the cases to the form of bond shrTt

in Cflsscls* I*ractice, has becL .,'orrected in the form t'i\<ri

in the Appendix.

HcFarlane T. Dickion, 1 Oh. Ch. 377.

The bond and the affidavits of execution and .jiiatiticiitiim

were all entitled in the name of the original plaintiff'^, nn,'

of whom had died, and both were named as obligees in llii'

bond.

^^1
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OuplMU T, Koftl 0»Bt<U«i Buk. 6 O.P.E. 41 g rs

oourtViT"'
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W«ir r. lUthnoB. 2 Oh. Oh. 73.

APP^I ' Tl! kIv,"''
!"•„"'•'''•'' '" ."" •'"»" "' ^""' "'"I

1.1 '"
,

"'yl'' "f "i" •BiiHo in thn ,.i.iirt helow ifml"I t«l -hm.1.1 b,. th,. Hl,l,. in f„||, „„,, „„. nnrti™ Im .

Ptnadtn t. rniiilT»U, 2 Oh Oh. 16«.

ThiT,. «h.,ul.l I,.. t«-,. ,iifll,.i,.„, Mir,.ti,«, „n.l if „,„. .li,.-r hm.m,. ,„„,|v,.,„, ,.,„„i„,p „.i|| |,„ „n|,;,. , ,, "ih

Norril T. o«a»d» Sonthtrn My. Oo., 7 P E 313

""*""",','.' "» »!'<' Bround timt the siirwii^s nrc ••«f„n,li,„.

^v^^«::. o;^:!;; ?-&;' • - --^^'"-
Hilnu V Oirt.r. 69 L.T. 738.. Cm. Pr«c. 69

™ul c„„rt hml p„w,.r to ....rroct the-,.,„i.ssio„ ii ll; IXr
McM.n«ny v. City of 8h.rbrook.. 13 Wai N.w. 290. 0..., p„„.

Wheeler t. Black, M.L.R. 2 Q.B. 169. Cass, Prac. 70.
'f;l'l. that personal siTiiritv is siim.-iwit «n,l t\,n, tu

M.r, tirs „„.,! not j„.„i,y „„ „.al estaf"
'"" **"'

WlKT,. it is il,.sin.,l to in<.hido in tho same bond socuriivtnr tl,o costs „f the appeal to tl.e S„pre,„e Court and also
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st'curity to stay excoution under the next sention, the appli

cation to allow the bond shniiKl l)e made in the eourt bcln^v

Although no express provision is made Iherefor, in ih.

statute or rulfs. the praetiee obtains in the Supreme Ciuin
of allowing viva voce examination of sureties on an ap|.li

cation for the approval of the bond; both parties will ,.

permitted to file affidavits in respeot to the suffieiency of any
security offered.

The tariff of fees provides tliat where security is pivm
by a deposit of money there shall be paid in stamps one p, r

cent, on the amount of the deposit and $2.00 on the ordtr

A form of notice of motion to allow the security will \n-

found iufm, p. H2fl.

"When the security is allowed an order is made in the fcirni

set out pa^cfe fi;J9, infra.

The Interpretation Act. R.S., e. 1. s. 34. s.-s. (27), remls

as follows: "'Sureties' means sufficient sureties, and tli^

expression 'security' means sufficient security, and whercv-r
these words are used one person shall be sufficient tberef<«r.

unless otherwise expressly ordered."

M'tndittg-up Act cases.

"Where leave to ai)peal lias been granted under the pin.

visions of the Winding-up Act, security for costs must in

given in accordance with this section.

As to spcurity in Election Appeals, nV/e, p. 781. infro.

As to security in Exchequer Appeals, vide, p. 7r>l>, i)ih-(!.

As to security in Ilailway Appeals, vide, p. 701, iitfra.

76. Upon the perfecting of such security, execution shall be

stayed in the original cause: Provided that,

—

(a.) If the judgment appealed from directs an assignment or

delivery of documents or personal property, the execution of the

judgment shall not be stayed, until the things directed to be

assigned or delivered have been brought into court, or placed in

the custody of such officer or receiver as the court appoints, nor

until security has been given to the satisfaction of the court

appealed from, or of a judge thereof, in such sum as the court

or judge directs, that the appellant will obey the order or judg-

ment of the Supreme Court;

(b.) If the judgment appealed from directs the execution of a

conveyance or any other instrument, the execution on the judg

ment shall not be stayed, until the instrument has been executed
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and dtposited with the proper officer of the court appealed from, s. :

to abide the order or judgment of the Supreme Court-'

Sta.\

(c.) If the judgment appealed from directs the sale or delivery'"'"
of possession of real property, chattels real or immoveables, the
execution of the judgment shall not be stayed, until security has
been entered into to the satisfanion of the court appealed from
or a judge thereof, and in s-::. =,, :.u.,i m the said last mentioned
court or judge directs, tha* iiiring tho pos,-. sion of the property
by the appellant he will r :' .r.mmit. or „ffer to be committed,
any waste on the property, .-.il that if the judgment is aflirmed,
he will pay the value of the use and occupation of the property
from the time the appeal is brought until delivery of possession
thereof, and also, if the judgment is for the sale of property and
the payment of a deficiency arising upon the sale, that the appel-
lant will pay the deficiency;

(d.) If the judgment appealed from directs the payment of
money, either as a debt or for damages or corts. execution thereof
shall not be stayed, until the appeUant has given security to the
satisfaction of the court appealed from, or of a judge thereof,
that if the judgment or any part thereof is affirmed, the appellant
wiU pay the amount thereby directed to be paid, or the part
thereof as to which the judgment is affirmed, if it is affirmed only
as to part, and aU damages awarded against the appellant on such
appeal.

2. If the court appealed from is a Court of Appeal and the
issignment or conveyance, document, instrument, property or
thing, as aforesaid, has been deposited in the custody of the pro-
V^i officer of the court in which the cause originated, the consent
of the party desiring to appeal to the Supreme Court, that it shall
so remain to abide the judgment of the Supreme Court, shall be
binding on him and shall be deemed a compliance with tho require-
ments in that behalf of this section;

3. In any case in which execution may be stayed on the giving
of security under this section, such security may be given by the
lame instrument whereby the security prescribed in the next pre-
ceding section is given. R.S., c. 135, s. 47.

457
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s. 76. Execution shaU he stayed.

m^i The nieoniiiR to l)e attachnl to tliis exprt-ssion is full;.

i-xwution. discussed in the judgment of Chaneellor bpragge m Uuiwa<

V. Hamilton & Milton Road Co., 19 Gr. at p. 4ob

:

" In this case there are cross-applications, one by the plaimlff

tor a sequestration aRalnst the detendants, for not obeylnB 1.

dearie ot the Court of Appeal, which dlre.ted the remova .,.

^
bridge which obstructs the navigation of the Deslardlns ( ,„, ;

the other by defendants, The Road Company, for stay of pro-

ceedings pending an appeal to the Privy Council. ...
• The words of C.S.U.C. cap. 13, sec. 60, are: Upon tht.

perfecting of such security execution shall be stayed m the

original cause.' What is directed by the Court of Appeal In tlni

cause does not fall within the exceptions enumerated In the I'.M

and referred to In the 61st section of the Act The o 1>

question therefore Is, whether the process applied for by ili.

plaintiff—a sequestration—Is an execution within the meamuE

"'
'"In this case It is the process of the Court to enforce a dcirce

against a corporate body, and so is final process. But it shouW

not be held to be a process of execution unless the process b>

which a like decree is enforced against an individual liartv

would be an execution within the meaning of the Act. The pro-

cess against an Individual party would be an order to comrmi.

and this may still be followed by attachment and sequestratlmi

"In the case of Gamble v. Howland (3 Gr. 308), I quo e-.l

the definition of an execution by Bacon, that It is ' the obtaiiiluB

actual possession of a thing recovered by jiidgment of law; anM

by Coke, that it is • fractuK fms el rffeelm legui.' Both of lo-s.

are speaking of common law executions: but t is evi.l™

that In our Court of .4-, peal Act, the word execution is apiihi-l

in tiie same sense to .l.-.rees of this Court The exception.

enumerated In section 16 shew this conclusively. I do not sco

how T can hold that process by which a decree is enforced whirls

directs the removal of a bridge is less an ' elecutioil than thp

like process to enforce a decree directing the assignment or

delivery of documents or personal property: or a decree dlreitms

the excution of a conveyance or other Instrument; or a derrcp

directing the sale or delivery of real property or chattels real.

Dawson v. Macdonald. 15th January, 1884.

While the proceedings were going on on the opiiositioii

of the 30tli Decemher, 1880. another writ of execution wa^

Issued in the original cause to collect the costs awanlod to

respondents hv the Supreme Court of Canada on the W\\\

June 188tl To this writ the apiieilant Dawson filed a sec-

ond opposition on the 18th January, 1881. This opposition

was dismissed by the Superior Court, and the .ludgment ot

that court was confirmed liy the Court ot Queen s Hon-.:.
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The latter court rcfuspcl an upppal from the judgment itn

this second opposition, on the ^rround that the amount in
dispute was not suflficicnt to authorize an appeal.

Dawson thert ipon moved boforo the Huprome Court of
Canada for an order to suspend the proecedinys under the
execution to whieh the opposition of the 18th January, 1881.

was filed, and for leave to appeal from the judtfment of sai<l

opposition.

Held, that there was no ground for stayinj; tlie exeeii-

tion. The court had properly dismissed the appeal on the
ease presented, and that was a final decision in itself, and it

was no ground for staying; the execution that tliere were
other proceedinjrs in the court below which miprbt j>ossibiy

shew that the defendant should have sueeecded in the original

action.

Motion refused with costs.

execution.

Dawson v. Hacdonald, Oout. Dig. 1135.

The judgment of the Supreme (.'t.yirt must be entered and
sent to the eourt below betore defendant can have recourse to

fi proceedinf? by requite civUr. XnquCtc civile docs not stay

execution as a matter of course. The defendant would have
to apply to the Superior Court or a judge thereof for an
order. A judge in Chaml>ers should not grant an order
staying execution of a judgment, especially when defenilant

has had ample time to apply to the full Court. (INr
Tasehereau, J.)

Agricultural Ina. Co. of Watertown, N.Y. v. Sargent, 16 O.P.R. 397.

The plaintitl^'s appealed to the Court of Appeal from a

judgment of the Iligh Court dismissing their action with
t!Osts, and gave the security for the costs of appeal required
liy section 71 of the Judicature Act, by paying $4U0 into

(ri'urt, and also gave the security re(j[uireil by rule 804(4)
in order to stay the execution of the judgment below for

taxed casts, by paying $;J22.14 into court. Their appeal
was dismissed with costs. Desiring to appeal to the Supreme
Court of Canada, they paid $500 more into court, and
this was allowed by a judge of the Court of Appeal as
security for the costs of the further appeal. Held, that

execution was stayed upon the judgments ot! the High Court
and Court of Appeal until the decision of the Supreme
Court. Semhle, that payment out of the moneys in court
to the defendant of bis costs of the High Court and Court
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s 77. of Appeal, upon the undertaking of his solieitor>. to ri.|.M>

in tlic event of the further appeal snceeedinR, .•onld n,,i

**•">"'.' pnmerlv he ordered. Kflhi v. Imprnal Loan ( o.. 10 O.l I,

execution.
^^^1 eom,o,„t«l on.

VeiUtux y. Price & OrdTvay. Cout. Dig. 108. 5th May, 1803.

Applieation for enmpletinn of seeurity h<.nd "" "PI" ''

from a .iucV'n.ent eondemnii.K ^^ to pay O. *.i7,,) K ,.r

dismissinK (he interv.'ntion of P., who elniined linlf Hi

, .nev. It appeared that there was *^0.400 deposited n:

; „. Cjnehee lin'.K to the eredit of V., and h.s nppl.eat,,,-,

wa.s that tliis sum shouM lie paid into eourt and hat ,v

01,11 he nniiir,,! to ,Mve seeurity only for the 'lalnn, .

.

instead of heiuR ohli^ed to s]™ seeunty for h^whoe s,,,,,

in order to stay exeeution. The eourt held that it ii.d iio

^iuri.dietion to nial^e the order, and dismissed the applieat.-n

with eosts.

7T Wlen the security has been perfected and allowed, any

judge of the court appealed from may issue his flat to the Eheriff,

to whom any executi6n on the judgment has isaued, to stay 'he

execution, and the execution ahaU be thereby stayed, whether a

levy has been made under it or not.

2 If the court appealed from is a court of appeal, and eiecu

tion has been already stayed in the case, such stay of execute

shall continue without any new flat, until the decision of tb.

appeal by the Supreme Conrt.

3 Unless a judge of the court appealed from otherwise orders

no poundage shall b- aUowed against the appellant, upon any

judgment appealed from, on which any execution is issued before

the judge's flat to stay the execution is obtained. E.S., c 135.

s. 48.

78 It at the time of the receipt by the sheriff of the flat, or

of a copy thereof, the money has been made or received by Inm,

but not paid over to the party who iss led the execution, the party

appealing may demand back from the sheriff the amount made ot

received under the execution, or so much thereof as is in his hai.d»

not paid over, and in default of payment by the sheriff, upon ml

demand, the party appealing may recover the same from h.m ii.
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an action for money had and received, or by means of an order'*- "O.

or mle of the conrt appealed from. R.S., c. 136. s. 49.
iii»iii^iii.

nanci'.

7!>. If the judgment appealed from directs the delivery of

perishable p.operty, the conrt appealed from, or a jndge thereof,

may order the property to be sold and the proceeds to be paid

into conrt, to abide the judgment of the Snpreme Conrt. B.8.,

c. 135, 8. 50.

For decisions under the correspondinff sections of the
.Tudieature Act of Ontario, vide Ilolmcsted & Langton, The
.Judicature Act, 1905, edition. Rule 827, p. 1064.

DISOOJfriNUANCE OP PROOEEDINOS.

80. An appellant may discontinue his proceedings by giving

to the respondent a notice entitled in the Supreme Court and in

the cause, and signed by the appellant, his attorney or solicitor,

stating that he discontinnes such proceedings.

2. Upon such notice being given, the respondent shall be at

once entitled to the costs of and occasioned by the proceedings in

appeal; and may, in the conrt of original jnrisdiction, either sign

judgment for such costs or obtain an order from such conrt, or a

judge thereof, for their payment, and may take all further pro-

ceedings in that conrt as if no appeal had been brought. K.S.,

c. 135, s. 51.

The practice followed in case of discontinuing proceed-

ings is to file the notice of discontinuance in the offi )f

the Registrar and olitain an appointment to tax costs.

CONSENT TO REVERSAL OF JDDOMENT.

81. A respondent may consent to the reversal of the judgment

appealed against, by giving to the appellant a notice entitled in

the Supreme Court and in the cause, and slTned by the respond-

ent, his attorney or soliuitor, stating tha» he consents to the

reversal of the judgment; and thereupon the Court, or any judge

thereof, shall pronounce judgment of reversal as of course. R.S.,

c. 13S, B. 52.
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Gonfederation Ufa Ass. v. Wood, May, 1902.

A condition in a policy of lite insurance provided tlial

if any premium, or note given therefor, was not paid when

due, the policy should be void. A note piven, payable with

interest, in payment of a premium provided that if it wen'

not paid at maturity the policy should forthwith bcconii'

void. On the maturity of the note, it was partly paid and

an extension was granted and on .1 part payment licinj;

again made, a further extension was granted. The \iist

extension was overdue, and the l)alai.?e on the note wus

unpaid at the death of the assured. A receipt by the c(jni

pany, given at the time of taking the note, was for th.

amount of tlie premium, hut at the bottom of the face dI'

the receipt were these words: "Paid by note in terms thon<

of." While the note was running the policy was assigniil

for value, with the assent of the company to the plaintilT.

to whom the receipt was delivered by the assured.

The plaintiff filed a hill in equity as as.signee of tli.

policy, but his action was dismissed by Barker, J., the .juds;.

in Equity. On appeal to the Supreme Court of New Bnui-

wick it wa.s held by ii majority of three to two, that defend

ant was estopped by the receipt aiid by the extensions 01'

time for payment to the assured from setting up againsi

the plaintiff that the policy was void for nou-paymcnt itS

the premium. On a further appeal to the Supreme Court

of Canada a consent was filed by counsel for the respon.l

ent that the appeal should he allowed, each party to pa>

his own costs in the Supreme Court and in the court below

.

and the Supreme Court ordered judgment to be enteivii

pursuant of the said consent.

DISMISSAL FOR DELAY.

83. If an appellant unduly delays to prosecnte bis appeal, or

fails to bring the appeal on to be heard at the first eeision of the

Supreme Court, after the appeal is ripe for hearing, the respond-

ent may, on notice to the appellant, move the Supreme Conrt, or

a jndge thereof in chambers, for ihe dismissal of the appeal.

2. Such order shall thereupon he made as the said Conrt 01

jndge deems jnst. R.S., c. 135, a. 53.

Rule 5 gives an appellant 30 days in which to file liis

case, and this time may be extended under Rules i2 and

70. The appeal may be dismissed if tluTe has been uiiri'a-

sonable delay bv the appellant, and where the judge in
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Clinmhirs has exercised his discretion and dismissed the » 92-

appeal, the Supreme Court will not interfere.
Diaminn!

__ .,. ,^ _, . 'or delav.
Wliitfitld V. The Merchants Bank, 4th March, 1885.

The case was filed on the 22nd Octoher, ]88.=i, the respond-
ent's faetunis on tlie 8th November, 1884. The last diy
for filinp factums in appeals to he heard the following ses-
sion was the :iOtl. of Januarv, 1885, and for inserihinj,', the
2nd February following. The appeal not heiuR inscribed,
the resj)ondent ',s counsel gave notice of motion on the 3th
February to dismiss appeal for want of prosecution. On
the 14th the motion was heard. Ajjpcllant's agent stated
that on the 2n<l Pebruar>' ho had made a search in the
HcBistrar's office for the respondent's factum, and had been
informed it hail not been fllwl. He was therefore under
the impression the respondent could not take advantage of
the delay of the appellant.

n<M, that the undue delay in filing appellant's faetum
and inseribing appeal had not been satisfactorily accounted
for, and the appeal should be disniis.sed. Per Fournier, J.,
in Chambers. 16th Februar.v. 1885.

An application was made to the Court to rescind or
vary the order of Fournier, J., and to allow the appllant
to file his faetum and inscribe appeal. Affidavits were filed,
but merely to the effect : I. That appellant's counsel thought
that while the respondent was in default with regard to his
factum, it could not be considered that there was any undue
delay in the prosecution by appellant of his appeal": and 2.
That the appeal was bnna fide and serious.

Held, that the Court would not interfere with the order
of the judge in Chambers.

Martin t. Eoy, Jan., 1879,

A motion to dismiss appeal was referred bv the Court to
tile Chief Justice in Chambers.

City of Winnipeg v. Wright, 13 Can. S.O.E. 441.

A party seeking an appeal obtained an extension of time
tor hling his case but failed to take advantage of the indul-
gence so granted, whereupon, on the application of the
respondent, the appeal was dismissed bv the judge in
tfiambers. On motion to rescind the order dismissing the
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Uetil. Stronft and Owynne. .I.T., (lisocntiiipf that uml.

the i.irciimstanccs of the caae the Court wouhi not interfiT.

I,v roscindinK the .iii.lKc's onliT and restoring the appeul

'

In plcction appeals it >ia8 formerly eonsidered that

rai>tic>ns to dismixs for want of prosecution must he mm\-

to the Court ; Sorth V-.r/,- Election Case. Cass. Dig p. fiS'J.

No 71- hut in the nallni, Ehclim, Case, m Can. S.C.R. .).n,

the Court referred Bueh motion to a judge in Chambers, and

sinee then the Registrar luis heiird them. CUteoiihtM an^l

Kagmnaii Election Case, Cass. Dig., p. 682, No. 72. C.'iss

I'rac. p. 75.

Rule 44 proviiles as follows:

"Tnless the appeal is brought on for hearing by tli.

appellant within one year next after the security shall hay,-

been allowed, it shall he held to have been ahondoned witli-

out any order to dismiss being required, unless the Court

or a .iiidge thereof shall otherwise order."

IflUIU' ; M' J: ) -i Mi

DEATH OF PARTIES.

83. In the event of the death of one of several appellants,

pending the appeal to the Supreme Oonrt, a sn({eition may be

filed of his death, and the proceedings may, therenpon, be con-

Unued at the suit of and against the surviving appeUant, as if In

were the sole appeUant R.S., c. 135, s. 54.

84. In the event of the death of a sole appellant, or of all the

appellants, the legal representative of the sole appellant, or of

the last surviving appeUant, may, by leave of the Oonrt or a

judge, file a suggestion of the death, and that he is anch legal

representative, and the proceedings may thereupon be continued

at the suit of and against such legal representative as the appel

lant.

2. If no such suggestion is made, the respondent may proceed

to an aifirmance of the judgment, according to the practice of the

Court, or take such other proceedings as he is entitled to. ft S,

c. 135, s. 66.

85 In the event of the death of one of several respondents,

a suggestion may be fled of such death, and the proceedings may

be continued against the surviving respondent. E.S., c. 136, s. 56

'^if:
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80. Any sngieatlon of the dtath of on* of uveral appaUuti •"*. >*«

or of a aole appellant or of all the appellant! or of one of Mveral nf^i,~„(
reipondente, if antrne, may on motion be let aside by the Oonit paitim.

qr a Jndge. K.S., c. 136, sa. 61, 56 and 66.

87. In the event of the death of a sole respondent, or of all

the respondents, the appellant may proceed, upon giving one

month's notice of the appeal and of his ir'.ention to continue the

same, to the representative of the deceased party, or if no snch
notice can be given, then upon such notice to the parties interested

as a Judge of the Supreme Court directs. R.S., c. 136, s. 67.

88. In the event of the death of a sole plaintilT or defendant

before the judgment of the court in which an action or an appeal

is pending is delivered, and if such judgment is against the

deceased party, his legal representatives, on entering a suggestion

of the death, shall be entitled to proceed with and prosecute an

appeal in the Supreme Court, in the same manner as if they were

the original parties to the suit. 52 V., c. 37, s. 3.

Hi). In the event of the death of a sole plaintiff or sole detena-

ant before the judgment of the court in which an action or an
appeal is pending is delivered, and if such jndgmen- .^ in favour

of Euch deceased party, the other party, upon entering a sugges-

tion of the death shall be entitled to prosecute an appeal to the

Supreme Court against the legal representatives of such deceased

party, provided that the time limited for appealing shall not run

until such legal represent olives are appointed. 52 V., c. 37, s. 4.

The ab(ivi> provisinn.s appliciil)lo in tlio ciisi' of dciitli of
piirties mast lie supplementod by Rule li(i, which provides .-is

follows:

"In any case not already provided fur Ity the Act, in
which it becomes essential to make an additional party U>

the appeal, eitlier as appellant or respondent, and wliether
sueli proceeding l)ecomcs necessarv in conseqtienee (tf the
death or insolvenc.v of any orifiinal part,v, or from any other
'Hiise, such additional party may be added to the appeal
Ity iilin^ a suggestion as nearly as ma,v be in tlie form pro-
vided for by section 43 (now 84) of the Act."
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Judgment nunc pro tunc.

Mnchanta Bank t. Bmith, 23r(i Hiy. 1884. Ouf. Dif. «88.

The rPNponilrnt, the a»Ki)fncc of an insolvent ostBto. Iiuv

init ilicil bptwcen tlie day of hiarinR of the appeal and Ih •

day of rendering .juilgnient, on motion of oonnsel for appel

lant the Court orders tlie judRment in np|)cal to be enter..!

nunc pro lunr as of the dale of hearing.

Uerchanti Bank of Canada t. Keefw, 12th January, 188S. Cam

Dig. 688.

On iniiti n of appellant's eounsel, jn<l|J!nient is direel..!

to he entenil nunc pro tnnc aa of the day of argument, oin

of the parties having died in the interval.

Ontario and Quebec Rly. Co. T. PhUbrick, 26th May, 1886. Omb

Dig. 688.

On motion of euunael for respondent, supported I-

affidavit shewing that one of the parties had died hetwi. >

the date of liearing and the date upon which judgm.n;

delivered, the Court direets judgment to be entered niinc ;»..

tunc as of d day of hearing.

Muirhead v. imeriff, 14 Can. S.O.R. 735.

In this ea.se the plaintifT brought an action against ili.

original defendant upon a contract of indemnity. Al't.i

verdict and before entry of judgment the defendant dn.l.

Upon application of his executors leave na.s given them 1..

file a suggestion of the deatli of the defendant in the prep.-r

ofHce, and by another order leave was given the plaimiff

to sign a judgment nunc pro tunc as of the date of tli.-

death of the defendant. Upon an appeal by the defendants

to the Supreme Court a motion to <|ua.sh was made by plnii.

tiff on the ground that tl:e judgment had not been reviv.il

against the exi'cutors and that the order granting leave t.i

file a sugg.'stion was a nidlity. The motion was disinis*.!

and appeal heard on the meril.s.

Lord Camplicll'x Act.

White V. Parker, 16 Can. S.C.R 699.

In an action for negligence the plaintiff was non-siiiti.l

and on motion to the full Court the non-gnit wa-s set asi.lo

and a new trial ordered. Between verdict and judiment

the plaintiff died and a suggestion of his death was enlerr.

on the record. An appeal to the Supreme Court was quasli.-.t
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on the ground that iiniliT Lonl Canipbi'll'!i Act, or its «|ui- « «0.
valcnt in Ni>w Bninawii'k, nn entirely new iniisc of iictiiin
arose on tli.. <1i.nt)i of 1', and that the oridina! ai'lion >vas

''""^ *"

entirely gone and could not be revived.
'"""*"•

Adding portiet.

MeDoDftll T. La Banqat d'Hochalafa, 39 Can. S.C.E, 318.

When the appeal first came on fur hearintt upon inscrip-
tion ex partr, on sutrjreNtion l)y one of tlie ereditors, not made
a pafty to the appeal, the court nnlered the postponement
of the hearinjj in order that all interested parties miijht he
notified.

ENTRY OF CAUSES.

!M). The appeals set down for hearing itaall be entered by the

Eefietrar on a liat divided into five parte, and nnmbered as fol-

lows:—Number one. Election Oases; Number two, Western Pro-
vinces Oases; Number three. Maritime Provinces Oases; Number
four. Quebec Province Cases; Number five, Ontario Province
Oases; and the Registrar shall enter all Election Appeals on part
numbered one, all appeals from the Yulton Territory and the Pro-
vinces of British Columbia, Alberta, Sasliatchewan and Manitoba
on part nnmbered two, all appeals from the Provinces of Nova
Scotia, New Brnnswicit and Prince Edward Island on part num-
bered three, all appeals from the Province of Quebec on part num-
bered four, and all appeals from the Province of Ontario on part
numbered Sve; and such appeals shall be heard and disposed of in

the order in which they are so entered, unless otherwise ordered
by the court. 7-8 Ed. VII., c. 70.

Section 90 as it appears in the Revised Statutes, Chap.
139, was repealed and the above section substituted by 7-8
Edw. VII. c. 70.

Pursuant to this section, eases from the most distant
jirovinees are placed at the head of the list of the part to
which they belonfr. thus, in the ifaritimc appeals, the order
nhich usually obtains is, 1st, Prince Edward Island appeals

:

lind, Nova Scotia appeals; and 3rd, New Brunswick appeals]
In Western provinces cases the order is, 1st, Yukon

appeals; 2nd, British Columbia appeals; 3rd, Alberta
appeals; "h, Saskatchewan appeals; 5th Manitoba appeals.
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H. »l. WhiTf B|)ei-iiil ciri'imwtHiii'OT iiiHke it clmirtWe, llii' (/'iiiiri

^-~ will pUc'i! iiiiy I'liiu' in "ii<h a poHitiipn in llii' part to whicti
''''*'*"•

it Iwlonipi, iiH proven most miitiible, Hnil Kli'ction «ppt'Hlv.

with ronsent of l>"tli pnrti™, hnvi' Wi-n wt down amonK tlu

iippciils from till' province in Hiiicli the ense nrow.

The Court hiw freiiui'ntly refused ti> remove a eiwc froii

the piirt to ttliieh it lielon(?» iinil pluee it in another pai:.

Villi iiddenda ct corrigenda.

EVIDENOi:.

ni. AU pertom authoriuil to adminiitn affldavita to Iw nuil

In any of tba «uperlor courts of any pro»lnc«, may admlniiter

oatbi. affldarits and affirmations in luch provines to be ns«d iii

the Supreme Court. R.8.. c. 135, s. 91.

Villi notes to seetion ':!, .mi/o-.i. p. 444. and Rule H. mim

p. 4f*».

03. The Governor in Council may, by commission, from tinif

to time, empower such percons as he thinlts necessary, within or

out of Canada, to administer oaths, and take and receive affldavin,

dedarationa and affirmations in or concerning any proceeding han

or to be had in the Supreme Court.

2. Every such oath, affidavit, declaration or affirmation eo taken

or made thall be as valid and of the like effect, to all intents, as

if it had been administered, taken, sworn, made or affirmed before

the Court or before any judge or competent officer thereof in Can

ada.

3. Every commissioner so empowered shall be styled "a com-

missioner for administering oaths in the Supreme Conrt of Can

ada." U.S., c. 135, s. 92.

»:J. Any oath, affidavit, affirmation or declaration, admiii.i

tered' sworn, affirmed or made out of Canada, before any commis

sioner authorized to take affidavits to be used in His Majesty's

High Court of Justice in England, or before any notary public, and

certified under his hand and official seal, or before the mayor or

chief magistrate of any city, borough or town corporate in Great

Britian or IreUnd, or in any colony or possession of His Majesty,

oat of Canada, or in any foreign country, and certified under the

common seal of such dty, borough or town corporate, or before a
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jddi* of u» court of igprmo JnriMUetion In iny colonr or pouoi ». im.

las of Rli Ktjoity or dopoadoBcy of tho Crown out of Oundi.
or tafort ujr connl, tUi connl, actinf conini, pro connl or con
nUr iftBt of HU Mkjoity oiordiinf Ui function! In any fonlgn
pluo, Md cortlScd nndtr Ui offlclil itnl, concorninf any pronod-
iif had or to b« had In tho Bnpromo Court, ihall b* a< ralld and
of Uh« oSMt, to aU IntOBt.. aa If it had boon adninirtorod, .worn,
affiraod or mada bofort a conunimioner appolntod under thli Art
R.8., c. 135, I. 93.

»4. Erory document purporting to have affixed. Imprinted or
•obecrlbed thereon or thereto, the algnature of any commlstioner
appointed under thli Art, or the simature of any penon author
lied to take affldarlta to be naod in any of the eoperlor court, of
any province, or the aimature of any such commlialoner author
iied to receive affidaviti to be uaed in His Majesty's High Court
of Juillce In England, or tho signature and official seal of any
such notary public, or the signature of any such mayor or chief
magistrate, and the common seal of the corporation, or the signa
tare of any such judge, and the seal of the court of the signature
and official seal of any such consul, vice-consul, acting consul, pro-
consul or consular agent, in testimony of any oath, affidavit
iliirmatlon or declaration, having been administered, sworn.
alHrmed or made by or before him. shaU be admitted in evidence
without proof of any such signature or seal being the signature or
ignature and seal of the person whose signature or signature and
..al the same purport to be, or of the official character of such
person. R.S., c. 136. s. 94.

9.J. No informality in the heading or other formal reijulsites
of any affidavit. declaraUon or affirmation, made or taken before
any person under any provision of this or any other Act. shall be
an objection to its reception In evidence in tho Supreme Court
If the court or judge before whom It is tendered thinks proper to
receive it; and If the same is actually sworn to, declared or
affirmed by the person making the same before any person duly
authorized thereto, and is received In evidence, no such Informal-
ity shall be set np to defeat an indicCment for perjury. R.S., c. 135

i'lrnre.
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96. H my party to any proceeding had or to be bad in the

Supreme Court is deeirons of baving therein the evidence of aay

person, whether a party or not, or whether resident within or out

of Canada, the Court or any jndge thereof, if in its or bis opinion

it is, owing to the absence, age or infirmity, or the distance of the

residence of snch person from the place of trial, or the expense

of taking bis evidence otherwise, or for any other reason, conven-

ient so to do, may, npon the application of snch party, order the

examination of any such person upon oath, by interrogatories or

otherwise, before the Registrar of the Court, or any commissioner

for taking affidavits in the Court, or any other person or persons

to ue named in such order, or may order the issue of a commission

nnder the seal of the Court for such examination; and may, by

the same or any subsequent order, give aU snch directions touching

the time, place and manner of such examination, the attendance

of the witnesses and the production of papers thereat, and aU

matters connected therewith, as appears reasonable. R.S., c. 135.

s. 96.

97. Every person authorised to take the examination of any

witness, in pursuance of any of the provisions of this Act, shaU

take such examination upon the oath of the witness, or upon

aflrmation, in any case in which affirmation instead of oath is

allowed by law. R.S., c. 135, a. 97.

98. The Supreme Court, or a jndge thereof, may, if it is con-

sidered for the ends of justice expedient so to do, order the fnr

ther examination, before either the Court or a judge thereof, or

other person, of any witness; and if the party on whose behalf the

evidence is tendered neglects or refuses to attend snch further

examination, the Court or judge, in its or his discretion, may

decline to act on the evidence. R.S-, c. 185, s. 98.

99. Such notice of the time and place of examination as is

prescribed in the order, shaU be given to the adverse party. B.S,.

c. 135, e. 99.

100 When any order is made for the examination of a mt-

ness, «id a copy of the order, together with a notice of the tlo.
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ud place of attendanM, signed by the person or one of the per- « 101.

•one to take the examination, has been duly senred on the witness i..,.;^
within Canada, and he has been tendered his legal fees for attend- '

""^

ance and travel, his refusal or neglect to attend for examination
or to ansuer any proper unestion pnt to him on examination, or
to prodnce any paper which he has been notified to produce, shall

be deemed a contempt of court and may be punished by the same
process as other contempts of court; Provided that he shall not
be compeUed to produce any paper which he would not be com-
pelled to produce, or to answer any question which he would not
be bound to answer in court. E.S., c. 135, s. 100.

101. If the parties in any case pending in either of the said
courts consent, in writing, that a witness may be examined within
or out of Canada by interrogatories or otherwise such consent and
the proceedings had thereunder shaU be as valid in all respects as
if an order had been made and the proceedings had thereunder
E.S., c. 136, s. 101.

103. All examinations taken in Canada, in pursuance of any
of the provisions of this Act, shaU be returned to the Court; and
the depositions, certified under the hands of the person or one of
the persons taking the same, may, without further proof, be used
in evidence, saving all just exceptions. R.S., c. 135, s. 102.

103. AU examinations taken out of Canada, in pursuance of
any of the provisions of this Act, shaU be proved by affldavlt of
the due taking of such examinations, sworn before some commis-
sioner or other person authorized under this or any other Act to
take such affidavit, at the place where such examination has been
taken, and shall be returned to the Court; and the depositions so
returned, together with such affidavit, and the order or commis-
sion, closed under the hand and seal of the person or one of the
persons authorized to take the examination, may, without further
proof, be used in evidence, saving all just exceptions. R S c 135
s. 103.

104. When any examination has been returned, any partymy give notice of such return, and no objection to the examlna-
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tion being read BhaU li»« •fleet, unlew taken within the time uid

in the manner preecrihed by (eneial order. E.8., c. 138, s. 104.

aCNEBAL FKOVISIONB.

105. The process of the Conrt shall rnn thronghont Canada,

and shall be tested in the name of the Chief Justice, or in case

of a vacancy in the office of chief justice, in the name of the senior

pnisne judge of the Court, and shall be directed to the sheriff of

any county or other judicial dlTlsion into which any province is

divided.

2. The Eherlffs of the said respective counties or divisions shall

be deemed and taken to be ex officio officers of the Supreme Court.

and shall perform the duties and functions of sheriffs in counec

tion with the Court.

3. In any case where the sheriff is disaualiSed, such process

shall be directed to any of the coroners of the county or district

R.S., c. 136, s. 106;—60-61 V., c. 16, s. 67.

10(5. Every commissioner lor administering oaths in the

Supreme Court, who resides within Canada, may take and receive

acknowledgments or recognizances of bail, and aU other recogniz-

ances in the Supreme Court. E.S., c. 136, s. 106;-60-51 V., c. 16.

s. 57.

107. An order in the Supreme Court for payment of money.

whether for costs or otherwise, may be enforced by such writs of

execution as the Court prescribes. 60-51 V., c. 16, s. 87.

For prwcdure under this section, see Rule 120 d -"i

iiifrn, p. fiOli.

108. No attachment as for contempt shaU issue in the Supreme

Court for the non-payment of money only. 60-51 V., c. 16, s. 57

109. The judges of the Supreme Court, or any five of them,

may, from time to time, make general rules and orders:—

(a) For regulating the procedure of and in the Supreme Court.

and the bringing of cases before it from courts appealed from or

otherwise, and for the effectual execution and working of this AcJ.

and the attainment of the intention and objects thereof;
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(b) For ampoweiini the Bsgiitru to do uy such thing and ».

truuact uy such luiinmB u is speciSed in snch nflas or orden, p,, |„„,^.
and to exercise any authority and jnrisdiction in respect of the jurisdiction,

same as is now or may be hereafter done, transacted or exercised

by a jndge of the Oonrt sitting in chambers in virtue of any
tatnta or cwtom or by the practice of the Conrt;

(c) For Dxing the fees and costs to be taxed and allowed to.

and received and taken by, and the rights and duties of the

officers of the Oonrt;

(d) For awarding and regnlating* costs in snch Oonrt in

favour of and against the Orown, as well as the subject;

(e) With respect to matters coming within the jurisdiction of

the Oonrt, in regard to references to the Court by the Governor in

Council, and in particular with respect to investigations of ques-

tions of fact involved in any such reference.

2. Snch rules and orders may extend to any matter of pro-

cedure or otherwise not provided for by this Act, but for which
it is found necessary to provide, in order to ensure the proper

working of this Act and the better attainment of the objects

thereof.

3. All snch rules which are not inconsistent with the express

provisions of this Act shall have force and effect as if herein

enacted.

4. Copies of all such rules and orders shall be laid before both
Houses of Parliament at the session next after the making there-

of. 50-61 v., c. 16, s. 57;—54-66 V., c. 25, s. 4.

Pursuant to the powors conferred by this section, tlie

Court passed General Order 83, infra, p. 578, cqnferi-inn
upon the Registrar all the authority and jurisdiction of a
.iuilge in Chambers, except in matters of habeas corpus an<l
eeriiorari.

It is questionable whether ihe powors conferred upon
the Registrar of a judge in Chambers apply to any case in
which jurisdiction is conferred upon a judge of the Supreme
Court by some statute other than the Supreme Court Act,
'!! the Winding-up Act, the Railway Act. Jurisdiction has
heen exercised under the Winding-up Act, but more recently.
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the Registrar, having doubts as to his jurisdiction, has in all

such cases had the applications made to a judge of \\\i

Supreme Court in Chambers.

110. Any moneys or costs awarded to the Crown shall be

paid to the Minister of Hnance, and he shaU pay ont of any unap-

propriated moneys forming part of the Consolidated Bevenne

Fnnd of Canada, any moneys or costs awarded to any person

against the Crown. 60-61 V., c. 16, s. 57.

111. All fees payable t* the Kegistrar under the provisions of

this Act shaU be paid by means of stamps, which shaU be issued

for that porposo by the Minister of Inland Eeyenno, who ahaU

regnlate the sale thereof;

2. The proceeds of the sale of snch stamps shaU be paid into

the OonsoUdated Eev^nne Pnnd of Canada. E.S., c. 136, s. 111.
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Supreme Court of Canada

ORDER AFPIRMINO JURISDICTION.

Rale 1. Any party propoilng to appeal to the Supremo Court, H. i.

may at On .me of Us application to have the security approved,
when the application is mad. in the Supreme Court, and in the tnX'ion
Yukon Territory within twenty days, and in aU other cases within
t«i days after the security has been approved by the court below,
or has been deposited in Court as provided by the Act giving an
appeal, or within snch fnrther time as may be allowed, apply to
» Judge of the Supreme Court in Chambers, on notice, for an
order affirming the jurisdiction of the Court to hear the appeal

This and the four following Rules introduce an entirely
new procedure, with the object of preventing the expenditure
lit large costs in printing the case and retaining counsel
where the Court has no jurisdiction to hear the appeal.
Where the jurisdiction of a Court is limited by statute, it is
impossible to frame language so clear and precise that no
question of its extent can arise. Under the old practice, if
the appellant was in doubt as to the jurisdiction of the
(.oiirt, no means were available for settling the question
until the point was taken by the respondent or the Court
In the majority of cases the motion to quash was not heard
until the appeal was ripe for hearing, and if the motion was
Rranted, as the bulk of the costs of the appeal had then been
incurred, these costs were felt to have been entirely unneces-
sary and a useless expenditure of money, as they were in-
curred for the purpose only of the appeal being heard on
tne merits.

S. 75 of the Supreme Court Act provides that the order
allowing the security for an appeal to the Supreme Court
"wy 1)6 made either by the court below or the Supreme Court
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Bv this Rule, where the application is made in tW

*"
merfth^motn to approve the security « made in ,h,.

nroved bv the court lielow. _ i, .hoif nf Hi,.

Tt will he perceived that the application on behalf ot tin

"' Vr "h^vl't'ofSltTis sim"p?y to afford the appellant,

'""itlhtldtfrlembered that the expression '. Judge of

of the Court unless some special reason exists ther, for.

Vill. d« St Jean t. MoUear, 40 Can. 8.O.R. 139.

""^he declaration in an action ^ ^ J^^^^'l^^^.
forfeiture of the f™-h - f- "^j ."'^^ ^ five coim.ra,
tion imposed in ««?«**»'"«''

wffture The dctVmlant

r^^r^enerXt t^e"^^^^^I^^Z
t:TL.L The. acmurrer was -t^-ef - U, ^he.^l-e

eounts and dismissed as to ^^nther Wo. i^

^^

ff^^tn r.^,^nTtr tL i^d^rnttlow^n the .-
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murrer only affected some of tho nounts of the di-olaration Bute 1.

and that there still remained three issues which re(|iiired to be
tried and disposed of by the court of first instance, and
under the jurisprudence of tlie court this was not a final
judgment and therefore not appealable. On appeal to the
Court the judgment of the registrar was reversed and the
jurisdiction affirmed.

Labross* t. Langloii, 41 Can. 8.O.B. 43.

An action having been broUBht against the maimers and
indori-er of a note for $2,000 the makers sued the indorser
in warranty claiming tliat no consideration was given for the
note and asliing that the indorser guarantee them against
any judgment given in tlie main action. They also asked
that an agreement under wliich the makers were to become
liable for $3,000 be declared null. The two actions wen'
tried together and judgment given for the plaintiff in the
Hction on the note, while the action in warranty was dis-
missed. The registrar held that the amount in (lisputc was
the $2,000 note, and that no issue was raised in the pleadings
as to the validity of the agreement which was a collateral
matter which could not be taken into consideration in esti-
mating the amount in dispute for the purpose of determining
the jurisdiction of the court. On appeal to the Court the
Itegistrar's judgment was alTirmed.

Clarke v. Ooodall, 44 Can. S.C.B. 284.

The plainti/f by bis writ claimed to have it declared that
lie was entitled to receive from the defendant $2(1,000 shares
of stock in the Lawson Mine and for an injunction restrain-
ing the defendant from selling or dispo-sing of same. An
interim injunction was grunted which by consent was dis-
solved upon payment into court of $,^,000. Subsetiucntly a
statement of claim wa.s delivered in which plaintiff alleged
that the defcndanf in fraud of plaintiff had attempted to
sell the stock in question, and claimed to have a declaration
from the Court that under the agreement he was entitled
hi the stock in question, but no claim made for injunction.
The trial judge declared the agi-cement valid, and referred
tile cause to a referee of the court to a^ess the damages and
reserved costs and further directions until after the referee
sliiiuld have made his report. The refcive made a report
from which an appeal was taken to Mr. Justice Meredith
who reduced the damages. From this a further appeal was
talicn to the Divisional Court where the damages were in-

S4
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Bute I. cre««ed. This jiidKment was Bflirmed by the Court of

Appeal. The detentlant now launched a motion before tti.'

BeRistrar to affirm the jurisdiction of tlie Supreme Cour* t..

entertain an appeal from the Court of Appeal.

The reiiiRtrar held that the action was one which under

the old distinction which ol)tained between actionH in liiw

and enuitv could only have been brought iiy a bill in eniiit,>

and therefore the case fi'U under s. 38 of the Supreme Conn

Act which save a ridht of appeal whether the ]udKn..ni

below was final or interloeutorj' if the action was m H.-

nature of a suit or proceedinu in equity. On appeal to tli.

Court this .indement was reversed, the Court holdinir II"

action was u.ly a common law claim, and that the indiir>._-

ment on the writ indicntinR n claim for ef|Uitable rclu r.

which was abandoned in the statement of claim, and tli"

fact that the trial .judste had reierved further directions ,li,l

not make it a judicial proceedinK in the nature of a suit mi

equity.

Windsor, E«s«, ftc, Ely Co. v. Nelles, 1 D.I1.R. 156.

The respondents sued certain individuals, as well as tlir

present appellants claiming specific performance of i.n

agreement, or damages for the breach thereof, and the acti .n

was tried by Mr. .lustico Clute and judgment pronounc,.!

16th March.' lilOT. in favour of plaintiffs. Tn this judpnont

the court directed that in a certain event there should In-

a reference to a local master. An appeal was taken troni

this judifmeut to the Court of Appeal, where judgment wa"

(riven April 2l8t, 1908, varying in some respects the juilc

ment below The reference then went on before the mastir

who made n report, 7th April. 1909. which was varied on

appeal by the Chief Justice of the Common Pleas nivismn,

dated January 2nd, 1911. A motion was then made to tho

Chancellor by wav of further directions and for .ludmn.nt

against the "defendants pursuant to the report as varied.

which was granted. An mmeal was then taken to the Cmrt

of Appeal from both the judgment of the Chancellor and

also from the judgment of the Common Pleas Division,

when one judgment was given dismissing both appeals.

A motion was then made to the registrar to affirm tlH'

jurisdiction of the Supreme Court. The registrar held tlial

an appeal lav from the judgment of the Chancellor wiii^li

undoubtedly was a final judgment, but held- that no nppra

lav from the judgment of the Court of Appeal so far ns it

affirmed the judgment of the Chief Justice of the Cnmnirai
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Pinx. followinu Clarke v. Oondnll. «upra. On nppoal the Rata 1.
.luilemi'nt i)f till' Registrar was afflniicd.

It must not 1.,. overlooked that s. «!) of the Supreme
Court Aet re(|H.res that all appeals shall l,e brought withinW (lays from the siRninK, entry or pronouncinR of the judir-ment appealed fr,m, and that this limitation of time oan
only be extended by a JudKe of the Court appealed from, to
that where the appellant proposes applying in the Supreme
( ourt to have his security approved, he must make his apnli-
ation returnable within the fin days. If the motion is
heard within the 60 days, and is taken ,n MUhfrf theSupreme Court has held (Athninj-Ornfral v. Smtl. ,14 CanS(.R. 282) that the appellant eould not be preju'dieed bv
the delay „f the .Tudee in deciding upon the applieation,
following previous decisions of the Court.

If it is impossible to make the application in the Supreme
( ourt to approve the security within the fiO davs then the
appellant can apply in the court below, coupling his appli-
cation with one to extend the time, under s. 71, for bringing
the appeal. It has been held that the appellant cannot
obtain the extension of time for bringing the appeal in the
(ourt below, and then apply in the Supreme Court to have
his security approved. Virir Wal,„.',lr,i v. Crifflth. 13 Can
ra- B ;

'"'" ''"'•''"H f""- V. Marrar. 2B Can. S.C r'

!,'X-r, VZ, ' "' •''.''"rfi™* LiimimU di, Klonih/kr. 33 Can
S.L.K. 667.

A form of Notice of Appeal will be found in the Appen-
dix B., infra, p. B28.

, \ f°""
"* ^'ot'''" of Motion to allow securitv will b,.

ioiuid in the Appendix U., infra, p. 629.
A form of Notice of Jlotion by the appellant for an

order affirming the jurisdiction will be found in the Appen-
(lix B., infra, p. 630.

"^

A form of Order allowing the security will be found in
the Appendix B., infra, p. 631.

X form of Order affinning the .iurisdiction of the Court
will he found in the Appendix B., infra, p. 631.

. .\ form of Bond for security for costs will be found in
tlic Appendix B., infra, p. 637.

A form of Affidavit of execution of Bond will be found
in Ihe Appendix B., infra, p. 638.

A form of Affidavit of justification of sureties will be
loiiiui in the Appendix B., infra, p. 638.

47»
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Bolt 2. Whn Um tppliutlon to illow th* Mcnrlty !• mad* In

th* Snpnmt Ooirt, tlii rMpondnt mij, on tht rttnrn of tbt

motion, moTo to btn tht Hcnrity ntuod on tht (Tonnd that tht

Court hu no Jnrlidictlon to btu tht npptal.

Thr ol>ji'('t of this Rule in tu provide a (ronvenient iik'

tlioil of iiui'Htioniiif; the juriiidu'tiun of tlu' Court when' lln'

applicution to approve the soeuinty is made to the Registriir.

To talie ndvautage of tliiii Itule, tlie reHpondent alioiilil

promptly after reeeiving tlte uotiee of motion 8orvc u notio-

of motion upon the appellant '» Holieitor to the elTeiit tliiit.

upon the hearing of tlii' appellant's motion, he will move lo

have the seiurity refuseil on thi^ ground that the Court hiis

no jurisdietion to hear the appeal.

In motions made hy the respondent under this Rule, it

nmy not he possible to give the four elear days' notict- mi

motion ordinarily required un<ier Rule 54, and it will !"

suftk'ient to serve notiee of motion as promptly as he reiisnii

ahly can. If the appellant has not time to answer 111'

respondent's motion, the motions will be enlarged by Ih^

Registrar.

A form of Notiee of Motion by the respondent exeeptiriir

to the jurisdiction of the Court, will be found in the Api"ii

di.K U., infra, p. (i.'!2.

Btilt 3. Any party disaatlslitd with tht ordtr madt upon any

tucb motion, may apptal thtrtflom to tht Oonrt, and upon a notice

of such apptal being str^sd, all fuitbtr procttdlngi in tbt main

apptal (ball bt itaytd until afttr tbt btarinc of the (aid motioi,.

nnltiB a Jndgt of tbt Snprtmt Oonrt shall otbtrwiat ordtr.

This Rule provides for an appeal from the Registrai In

the Court by any party dissatisfied with the Kegistnir s

decision on the question of jurisdiction. The party so >\'k

satisfied should promptly serve a notiee of appeal up(jn llu'

opposite party, as this will have the effect of stayinir ;ill

further proceedings until the question of jurisdiction 1

-

been disposed of by the Court.

This motion should be Ker^cd at least four I'lciir iliy<

before the v of hearing and should be brought on I" I"'

heard at once if the Court is then, and will be on tin' n hiiii

of the motion, in session, and in all other cases on the lir~l

day of the next ensuing session of the Court.

If the party against whom the appeal is being tiikrn i«

of the opinion that the motion is made for the purpiisi nf
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Ss,si£ti:rr.:?';;::/r'V'r -'. -"•—
op..rate m a »to,v of prowolinns If ,| „

' ',"
*

alwny, ho oh,„i„o.i f,,„„ Z R.^i 'r'^V,^ t j'!'.',
,'t

7.',"

«™^-7 :
';
""• *" '"""*"'"'"' " "» Conn .fflnn.d „;.pond.„. who d,.ire. .o object to th. jari,aictio„ of th. OoZ

day, and in .U other c«„ wltUn fifteen d.-,y. after the eecority

uU

T

,'
'°"°"" " "»'"" '"" ' "°«" " "-""on to

d V Of t. r "'""""• " "" ""» """»' « «» "• fl"t

f in tl.
"'^/""^ «-"'" »' "» '""t. and in defanit there-

"PPPllant to .IPterniino tho question of jurisdiction. Rule 2

481
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maJf » Hpwial pruviniuii for the roKpondenl I'ontwtioK th.

juriMliction, where the appelUnt applied to the Regi.trur i..

have the »eeiiritv approveil. Rule 4. on the iither liun.l

nr<)vi.le« for the re^pon.lent raifinif the .pimtion of juri«

dietion in the Supreme Court when- the Meurity for tl.

appellant, appeal ha« heen approved by the ecmrt helots

As the Supreme Court alone haH power tu iletermine \U "«n

jurindielion, it i« not within the »eope of the authority v.sl. ,1

in the eourt helow, when hearing an application to appn...

the neeuritv, to determine whether or not the ease u onr [o

whieh an appeal will lie. That power i» reserved sol 1;,

for the Supreme Court itaelt.

The fuiietion of the eourt helow m mniplv •« deternmi.>

wh.'lher, aKHuminU th.^ ease is one in whieh an appeal li.s.

the Heeurity offered is siillieient and proper withm the |in.

visions of s. 7.'> of the Supreme Court Aet,

In the piuit it has been usual for the .ludgea bilo« jii

heariuc appliealions to approve the seeurity, to bear iiri;ii

inenl upon the jurisdietion. of the Supreme ( ourl. aii.l

when the opinion that there was no jurisdietion, lu relii-.

to allow the seeurity Its determinutiou proved lutile, '-

cause the appellant iiom.iliately reiiew.sl his applienlioii in

have bis set-urity approval to the Keuistiar ot the Supin,,,

Court who liehl himself lM>und to deal with the motion « iilmiii

regard to the view of the Judge below, anil on the other liMi.l,

the fact that the Judge below held that the ease was appeal.iM.

.

and alhiwc'd the security, did not weigh witli the Supr.iii.

Court If at the hearing, or upon a special motion to i|iia..li,

til.' matter of its jurisdiction was raised before the ( ..iiri.

Rule 4 rccpiires the rcspi>n.lent, if be intends to disiiiil.-

the iurisdiction of the Supreme Court, t.i serve, in the \nhm

Territorv' within :tll days, and in all oilier eases within 1..

days after the seeurity has been approved by the court liHnn

a notice of motion to M'l'iNh the appeal at the then pns.ni

sesaion of the Court if the Court will be in sessmn lour .l.y

davs after the service of the notice of motion, or rcturiiaM.

on" the lirst dav of the next ensuing sessi.m or the eaili^si

day thereafter whieh will permit of a four clear days n iti.r

of motion being served.
. , , , •1,1,11,

The latter part of this Rule places primarily the -iiii

gation upon the respondent to move to (iua.sh the app.al :it

the earliest moment ,>o8Rible, as in default of bis doint- so.

he may, in the discretion of the Court, even it he 8ii--.l-_

in quashing the appeal at the hearing, lose his "«n e.«l.||

the motion, and also be ordered to pay the eosta which tl.,
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nppollant linn incurrftl hy rcaiKtn of thi> motjctn U> iiuhnIi not 't"!*' ^
havinff tM^cn madn promptly.

TlitH IK in ai'icinl with tlii> prii<>ti<*i> wliirli otitninN in Ibe

Privy Council. SRiford & Whfi-lcr Hay (p. 724); "If an
Hppral IN ini'nmpctciit tin- n>H|tnri(I<-nt sliniili) innvi* 'in

petitiiin to (liMniiNN find not wait till the hcnrinft. The
objectinn that tho appeal Is Ini-ompctt-nt nwinir t" no Npfi'lnl

leavi> hnvitiK h<'>*n <iiitHin<-i| oiiKht In )h- taken at the i>arltpi<it

mnmi-nt, Imt may he t-ntrrtainoc) at any wtap- <.f thf appeal,

ami iH not iinfrniiiently taken when tlie appeal 'm* cnlletl on
hefnrc the nrtrunientM eomiiienee. Leave uiay sometimes
then ho (rriinted mtnr pvn ttnir."

The Supreme Poiirt Iuih nn [H)\ver to arrant leave ntinr

pro tunc if the npplienlion in rnmle more than *!<> ilays after

the .pifljfinent helow ; in siieh ease it has, however, nllnweil

the appeal to ntnml pemlinjr nn appeal hy the appi'I!ant»( to

the Court of Appe-il. Viih supra, p, 4Mr>.

Tangnay . Prtct, 42 Can. B.O.R. 133.

The Coiu. of its own motion rained the question »if it;*

juriKiliction and in (juashiiif; the appeal did ko without
eosts beeaiise the re.-ipomient hud not inoved to rjuash as

provided hy the Supreme Court Rules.

Brompton Pulp k Paper Go. t. Burtan, Not. 7th, 1911. Snprama
Oonrt Minute Book, p. 284, is to the tame effect.

Vide GniTcux v. Bniiuait, supra, p. 294.

A form of Notiee <if AIntioii to (^uash for want of juris-

ilietion, will he found in the Apjieiidiv H.. iufra. p. ti:i5.

Rule 6. Upon service of a notice of motion to qnasb an appeal

for want of Jorisdiction as hereinbefore provided, all further pro-

ceedinca in the appeal shall be stayed nntil the motion has been

disposed of. nnlesa a Judge of the Supreme Court shall otherwise

order.

This Rule provides for a .stay of proeeedinjfs where a
motion to quash has been made hy the respondent with a
similar provision to that contained in Rule 2, permittinf? an
application to a .ludKO of the ('ourt to remove the stay and
lo require the appellant to proceed in perfeetinp his appeal,
where, in the opinion of the Jud/e. the grounds for the
iippeai are not of suttieient wei^rht lo warrant a delay in the
fnarinK of the main appeal.
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Rule 8. A form i>f Notice of Motion to remove stay of proceedinus

will he found in tlie Appendix B., infra, p. 6:14.

OASE TO CONTAIN REASONS TOR JtJDGMBNT.

Rule 6. The caM provided for by the Supreme Court Act cer

tiSed under the seal of the Court appealed from, shall be flled in

the office of the ReglEtrar, and in addition to the proceedings men

tioned in said section, shall invariably contain a transcript of all

the opinions or reasons for their judgment delivered by the Judges

of the court or courts below, or a certiScate signed by the clerk

of such court or courts or an affidavit that such reasons cannot be

procured, and stating the efforts made to obtain the same.

Tliis Riili is ndaptcd from old Rules 1 and 2, which ivmi

as follows:
" Rule 1. The first proeeodinjr in appeal in this Omul

sliall be the filing in the office of the Registrar of a <iiM

pursuant to section 29 of the Act (now 7:i) certified uml, r

the seal of the Court appealed from.
" Rule 2. The ease' in addition to the procceding.s ni' ii

tioned in the said section 20 (now s. 73) shall invariiihlx

contain a transcript of all the opinions or reasons for IImit

.iud)tmi>nt delivered l>y the .ludpes of the court or nmrt-

i)elo\v, or an affidavit that such rea.sons cannot be procur. il.

with a statement of the efforts made to procure the same."

In so far as old Rule 1 implied that the Supreme Cniiii

did not exercise .iurisdiction until the case had been filed. i1

was incorrect. 'I'lie following matters arising prior to tl]e

settlement of the case have always been dealt with by tli,

Court.

(a) Applications for leave to appeal under s. .i7, ss^ v.

of the Supreme Court Act which gave an appeal in the Pn.

nnces of Alberta and Sa.skatehewan, and in the North We-i

Territories prior to thi' organization of these provinces, in

cases where the action, suit, cause, matter, or other .judicial

proceeding, did not originate in a Superior Court.

(b) Applications for leave to appeal per saltum uiulrr

s. 42 of the Act.

(c) Applications for leave to appeal under s. 4S, ss. e.

(d) Applications to allow security under s. 75,

(e) Motions to dismiss under s. 82.

The ease referred to in this Rule is that described in s ,-i

of the Act, which reads as follows:



SLPHEME COLHT IILLES.

,„«!«
''''"'

"l^"''
"'"" '"' "•"'° » '"*"' " '» Stated liv till. Rule 6.

parties, or, in the event of differen,.,., to he settled h\- he

^? /nrfhT • ,

'°"'\'"'.''
''"'r

*'""-<^f- ""'1 t'>e ease' shallset forth the judgment ohjected to and so miieh of the plead-inp., evhh.nce, affidavits and d„eun„.nts as is neeessarv t„raise the question for the deeision of the Court "

in mltXlZ " °"""'""' "^
'" ^'•'"'"'y "' '" •-"""'

A form of Certificate as to settlement of ease as »„

Ti^J!IlVi, "')"
'•''"T''-

^'"" '•"lK"'<'nt will he found in th,.Appendix IS, tiifra, p. fi35.

Heretofore, it has not been the praetiee of the Registraror Clerk of the eourt below, to in,.|ud,. in bis eertifi<"?e as Ithe opinions or reasons for judgment anv reference to thejudgmen s pronounced in the lower courts, although thisRule and old Rule 2 required that the ,.ase should containthe opinions of all the .iu.lges in the eourt or ,.ourts I ,^o™ Ihisdeeet ,n the certiheate' was not ordinarily objected to 1 vthe Registrar, because it was recognise,! that the Registrarot the Court of Appeal might bnv,. ,iiffi,.ultv in giving anv

Court"*Thr
'" •'"• ''?""%"' "" *•"•«- '"• t>.e SnpeZ-

,n.l ;
T '»»"»??«'. hereafter, «ill not be .-ountenanedand ,t will he he duty of the appellant's solicitor

furnish the Reptrar of the C.rt of Appeal ,W?hn. tfieate ron. the Registrar or Clerk of the Co'urt below, wi,terenee to the opinions or reasons of the ju.lges of such"urt so that such certificate may be included i„ the cer^ Heate of the Registrar of the Cmirt of ,\|,p„,l,

.\ form of certificate of the Registrar or Clerk of th,.Supenor Court will be found in the AppendiV n, t/,'';.

Old Rule 2 proyidcl that where reasons were not pro-Z H r "w''""', '^'T"^
""- '^'f™*' ""•* to procure tie,^hould he obtained. The new Rule, it will be seen prima" Ivrequires that a certificate should be obtained frmttRepstrar or Clerk of the Court appealed from, indit sprelmble (.hat the explanation of the absence of reasons

*rtifi'ar
"" "' '""''"^'' ^•'^^'' ''

'" I'-iwe to oS":

7Lr""^^ «'"'y have been issue,l in 'the regular Reports

IZ f^'j'.'^PPf'^"^ f™"- The Registrar will not reeeiwa <,Lse in winch the reasons are n,.t printed, if thev could heobtained in time to he included when the case was printed
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Bole 6. Attotney-0«ner«l t. City of Montreal, 13 Can. 8.O.E. 369.

The printed case filed should contain the reasons for judj;-

ments of court below. Per Ritchie, C.J.

Rea.sons for judgment prepared after an appeal i?

launched, and with a view to the appeal, should not form

part of the printed case.

Mayhew v. Stone, 26 Can. S.O.R. 68. P«r Tascherean, J.

Where a Court has pronounced judgment in a case before

it and after proceedings in appeal had been mstituted certain

judges filed documents with the prothonotary purportine In

be additions to their respective opinions in the case, II' hi

that such documents were improperly allowed to form part

of the case in appeal and could not be considered by lli.'

appellate Court. •
, ,. , ,,,

But where the reasons for judgment are delivered alttr

the taking of the appeal, and the delay is satistactorily

explained, they will be received.

Canadian Fire Ins. Co! v. Eobinson, flth Oct., 1901, Oout. Dig,

1106.
, , ,,

When the appeal was called for hearing counsel for lli.

appellant applied for leave to file, as part of the case .;ii

appeal, the notes of reasons for a dissenting judgment in

the court below which had not been delivered in tunc I nr

printing as part of the record. A certificate by the ( l.rk

of Appeals was annexed to a printed copy of the notes st.t

ing that it was a correct copy and that, owing to the Judi:.'

absence from Canada, he had been unable to obtain the .int,s

from him at an earlier date. The application was opposnl

by counsel for the respondents. The Court allowed ll,

notes to be filed, and it was stated by His Lordship the H of

Justiec, that the Court was always disposed to permit ic

filing of notes of the reasons for judgment of .ludges in llii-

court below when they could be obtained.

Contents of Case.

Carrier v. Bender, Cont. Dig. 1101.

PerGwynne J., in Chambers. No application shoiil.l Do

made with respect to the contents of the ''case or to .
is-

pense with printing any part of it, until ,t ^as/j" -

by agreement between the parties, or by a judge of the <.mit

•^^•"as ?o"rpen:rng''w"h*prTnting f.de notes to Rule U.

infra, 514.
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Exchequer Court and Railway Commissioners. I

In appeals from the Exchequer Court and the Hoard of
Kailway Commissioners, the statute in' sueh cases provides
that the security shall he deposited in the Supreme Court
and thereupon the Registrar shall set the appeal down for
hearinff at the nearest convenient time. In these appeals,
therefore, the certificate a,s to the settlement of case con-
tains no reference to the security.

CASE TO CONTAIN COPY OP TODOMENTS BELOW AN7)
ANY ORDER ENLARGING TIME.

Rule 7. The case shall also cottain a copy of aU judgments
made in the courts below, and a copy of any order which may
have heen made by the court below, or any Judge thereof, enlarg-
ing the time for appealing.

The first part of tliis Rule which provides that the case
shjdl contain a copy of all judcmenis made in the courts
helow IS new, although it has always been the practice of the
t ourt, except under special circumstances, to refuse to hearan appeal where the ease did not contain the formal iudc-
inents in the court or courts below.

Bauk of B. N. A. v. Walker, Oout. Dig. 1101.

.,n,lT f*"'"'"' *^-/- "' <^''"'""l'^''-»- Id h British Columbia
ippeal from a judgment over-ruling demurrers an orLnnal

mrt l"n „''""""r '^ ^"^T^
"'"^"' "' judgment of thet.urt. Upon apidieat.on. the aprent of the. respondents'

ami that the appellants might attach the formal order tothe ease and copies within six weeks from that date.

St. Stephen v. County of Charlotte, Cont. Dig. 1104.

Before the hearing, attention was drawn to the fact that

lie printed ease." Lpon counsel undertaking to have ittak.n out, printed and added to the "case," the Court con-»™led to hear the appeal, the Chief .I„.,tiee intimated that
in future no appeal would be heard if the "ease" did notecntain the formal judgment of the court below.
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The latter part of the Rule, which is a reproduction or

old Rule 3, is necessary because by s. 69 of the Supreme Court

Act the Supreme Court only has juiisdiction where th..

appeal is brought within 60 days, unless the time has be,.

i

extended under s. 71 by the court below or some judp

thereof.

Be Daly, D«ly y. Brown, 39 Can. S.O.R. 122.

Per Davies, .1. Tlie formal .iudgment not having Imhii

printed in case, the court said: "I would have been strong .v

inclined to urge that in accordance with the practice ot th.

Court the appeal should have been dismissed or stand over

until the record was properly completed an,l the deer,

actually taken out."

Vide notes to section 73, supra.

CASE MAY BE REMITTED TO COURT BELOW.

Rule 8 The Court, or a Judge of the Supreme Court in Cham

hers may order the case to he remitted to the court below for

correction, or in order that it may he made more complete by

the addition thereto of further matter.

Correction of Case.

Although the case in appeal has been settled i)y the cimri

below, a party dissatisfied by the omission ot what he r„u

sidera necessary materia! may apply to a judge m tliainlMMs

of the Supreme Court to have the case remitted tor eonv.-

tion.

Parker v. Montreal City Passenger RIy. Co., Coot. Dig. 1101.

Per Fournier, J., in Chambers. Where it appeared llii.t

certain papers which a judge of the court below hai duv.-tm

should form part of the case had b<«°. """.^^.''yP"
',;;:;

especially the factum of the respondent in said Court, «m

had been translated and in which interpolation Imd b i

made, the Registrar was directed to remit the case to tlio

ponrt below to be corrected.

In a pToper case the Court itself will, ft
the he.nn.

direct the appeal to be remitted to the tnal Court tor h

pureose of completing the record, but it is too late to i.,a

such an application after the appeal has been argued .u»l

stands for judgment.
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The appeal must be heard upon the ease as settled and Bale 8.

lertified to the Supreme Court.

Confederation Life Asa. v. O'Donnell, 10 Can. S.O.R. 93.

At the hearinp application on liehalf of the appellant was
iiiade to have an affidavit added to the case file<l, I'er Ritehie,
f'.-T., "The enKe has been settled and you cannot now amend
it by adding what would he equivalent to new evidence."

Similar application to file a power of attorney referred
to in a will which was the subject matter in dispute in the
action was refused.

Providence Ins. Co. v. Oerow, 14 Can. S.O.R. 731.

The Supreme Court in determining an appeal is bound
I y the case as transmitted as forming the material upon
which the hearing was based: steps to amend should be taken
before the decision on the appeal, and an application to
amend the ease after a .judgment by the Supreme Court
ordering a new trial comes too late.

Xtm Ins. Co. v. Brodie, Cass. Dig. (2nd ed.) 673.

Respondent (plaintiff) moved the full Court to have the
cane amended by adding his evidence when examined as a
witness on behalf of appellant (defendant). For appellant
it was contended that under Art. 2.51 of the Code of Civil
Procedure, the evidence could not be considered, a declara-
tion having been filed excluding it from the record. Iletd,
tliat the application should have been made in Chambers,
and not to the Court, and that, in any event, the evidence
lould not properly be made part of tlie case.

HcCall T. Wolff, Cass. Dig. (2nd ed.) 673.

A judge of the court below having certified that the
ixiiminafion of one D. was made part of the case quantum
ralcal, Held, that the case must be remitted to the Court
lielow to he settled in accordance with the statute and prac-
tice of the Court. It should appear clearly, whether the
I'Xiimination did or did not form a part of the ease.

Davidson v. Tremblay, Oont. Dig. 1104.

The respondent had recovered damages for the death of
Ills son. alleged to have been caused by the appellant's fault,
»nd in the course of the argument of an appeal to the
Supreme Court of Canada, the attention of the Court was

11'
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Bole 8. directed to the al)senee of proof of record as to the relation-

ship between tlie deceased and the plaintiff, and it was con-

tended on behalf of the appellant that he had no /ecus xiamli.

The hearing wan enlarged for a day and upon the re-a«aenib-

ling of the' (.'ourt. application was made on behalf of (ji •

respondent to have the cause remitted to the trial Court fm-

the purpose of completing the rword so as to uiclude tin-

iudgments on motions in the courts below to re.iect the evi-

dence put in or. that point. The Court, after hearing counsel

for both parties, ordered that the case should be remittni

to the trial Court for the purpose of receiving evidence ite

to the relationship of the plaintiff and the identity ot tli..

deceased, and no other evidence, but as a condition preeoilcnt

to such indulgence, that the i.laintiff should pay to 1 1-

defendants, appellants, the costs incurred by them in tic

Court of Queen's Bench, appeal side, and in the Superior

Court for Lower Canada, such costs to be paid within a tiiiw

limited, and in default, the appeal to stand allowed, and t !.•

action to be dismissed tvitli costs to the defendants in all t\v

Courts without further order, said costs to be taxed at the

diligence of said respondents the record being ret»ined in the

Supreme Court office for the time mentioned, when, if i

appeared that the costs had been taxed and paid, then tli;it

the record should be remitted to the trial Court for the pur-

poses above mentioned. Gwy™''. J- dissented and King. .1..

while concurring as to remitting the record did not l.cl

disposed to make the plaintiff pay the costs of the Court of

Queen's Bench.

City of Montreal v. Hogan. 31 Can. S.C.R. 1.

On the hearing of the appeal objection was taken for tju'

first time to the sufficiency of plaintiff's title, whereupon he

tendered a supplementary deed to him of the lands in ;i"'>-

tion Held, following Exchange Bank of Canada v. «./,m.,..

17 Can SCR. 108, that the Court must refuse to recciv,.

the document as fresh evidence cannot be admitted upon an

appeal.

Mineral Products Co. v. Continental Trnst Co., May, 1906.

In this case a lease which was not put in evidence at tlie

trial, was referred to in a mortgage which formed par

he documentar>^ evidence in the case. The Court tho.

the lease should he before it for the purpose ot pro
.

determining the issues in question on the appeal. (
oui... 1
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for the respondent consented, to avoid the esse heing sent RmI., !>.

back for new tr.«
, that the Conrt shouUl treat the hw a,part of the record.

Vide notes to sec. 73, supra.

4»1

MOTION TO DISMISS FOB DELAY.
Bnle 9. If tilt appeUant doea not file hii cau in appeal with

the Registrar within forty days after the eecurity redtiired by
the Act shaU be aUowed, he >haU be considered as not dnly pro-
»ecntin« his appeal, and the respondent may move to dismiss the
appeal pnrsnant to the proTisions of the Act in that bei.alf.

This is a reproduction of old Rule ."i, except tiiiit (he
licnod allnwed for filing the ca.se is exteniled from :)(! to 40
days. This additional time has hecomc nei'essarv owinu to
the provisions for determining the .jurisdiction ol" the ("ourt
under the first five rules. It ma.v happen that in cases where
a motion to affirm the jurisdiction is made, that llie 40 days
liy this Rule provided may prove insufficient, hut tiic
KcBistrar has power, in a proper ca.se, under Rule 108, to
extend the time.

Heading Rules 9 and 13 together, it would ajipear that the
case eertihed to the Registrar of the Supreme Court by the
Kegistrar ot the court below, is intended to be a printed case
but the Rule has been relaxed in appeals from the Yukon
lerritory owing to the difficulty of complvinf; with it, and it
ha^ been held that instead of a printed case, it will bo
sufficient if a written or typewritten ease is certified to the
Kegistrar of the Supreme Court bv the Clerk of the Terri-
torial Court,

Section 82 of the Supreme Court Act provides as follows

:

' 82. If an appellant unduly delays to prosecute his
appeal, or fails to bring the appeal on to he heard at the first
session of the Supreme Court, after the appeal is ripe for
hearing, the respondent may, on notice to the appellant,
move the Supreme Court or a Judge thereof in Chambers,
for the dismissal of the appeal.

'
2. Such order shall thereupon be uiadc as the said Court

or Judge deems just."
The immediate consequence of failing to file the case with

the Registrar of the Supreme Court within the 40 days after
secunty has been allowed, is that the appellant lavs 'himself
open to a motion to dismiss for want of prosecution. If,
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Rule 10. therefore, tlie appellant sees that it will he impoaaihle to print

his case within the time ((iven liy the Rule, and has been

unahle to obtain or is >inwillin({ to ank the eonsent of the

respondent to any extension of time, he nniat apply before

the expiry of the" 40 ilays if possible, to the Refristrar of the

Supreme Court in Chambers, for further delay. The appli

eation should he on the usual four elenr days' notice and b.-

supporteil by affidavit, setting forth the reasons for makinc

it. See Rules 34, .'>.">, .'>(> and 57.

Motions to dismiss appeals ouffht not to be hrouRht befiir,'

the Court, but in the first instanee should be made to a Judin

ill Chambers. Marlin v. ffoi/. Cass. Dig. (2nd ed.), ««:;:

Ifniloii Ehcliim Caxr, 19 Can. S.C.R. .').')7-, Chicoulimi .1

Saiiiirnaii Elerliim Case. Cout. I)i(r. 1111.

Th*' Court has refused to interfere with the discn'tiini

exereised by a Judge in Chambers.

In election appeals it was formerly considered tliiil

motions to dismiss for want of prosecution must be made to

the Court; North York Election Case. Cass. Dig. 682, No. 71

:

but in the nalton Election Case, 19 Can. S.C.R. ii,'>7, tli.

Court referred such a motion to a Judge in Chambers, iiii.l

sincH then the Registrar has heard them. Chicnutimi anil

.^agiieiiaii Election Case. Cass. Dig. 682, No. 72; Cass. Vr.n:

75.

Herlwit V. Donovan, Oont. Dig. 1103.

Motion on behalf of respondent to dismiss appeal for wiiiit

of prosecution. The judgment of the Court of Appeal vvus

pronounced 30th June, 1885. On 3rd July following appel-

lant put in his bond for security for costs, whu'h was allowed,

but being under the impression that the time of vacation diil

not count, he took no steps to further prosecute his a|ipiiil

.Motice of motion to dismiss was given 17th September. LSMi.

and was shortlv afterwards heanl before Henry, J., in ( li:iiii-

bers who held, that under the eir'M^nstances. the time lor

filing the ease should be extended to 10th October, thin

instant. Motion dismissed without costs.

OEETIFIOATE OB SECURITY GIVEN.

Rale 10. 'iae case shall be accompanied by a certificate under

the seal of the court below, stating that the aPpeUant has giwn

proper tecnrity to the satisfaction of the Court whose jndgment U

appealed from, or of a Jndge thereof, and setting forth the r.itaie
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Of tht Mcirity to the unoont of iy, hundrrt doUan u roqiiind Bui. li
by til. uld Act, Md a copy of any bond or otbar iutrnmont by
wUcb Hcnrity may bav. bun livm, riiaU bt anii.i«l to tb. cr-
tiileato.

A form of Certificate m to Security will l,o found in tin-Appendix, ,„fra. p. C:t.-,, „|„.„ it f„r,ns part of the e "rt HHtc 88 to settlement of the case.
Vide notes to Rule (i, xiipra, p, 4S4.
S 7,'i. of the Suprenie Court Act provides ns follows:
7o. No appeal shall he nllowed until the appellant has

t'.ven proper security, to the ..xtent of five hundn-d dolh'r"
to the snlisfaction of the Court from whose judtnuent he
1. a,out to appeal or a Jud«c thereof, or to thi satisfaction
"t the Su|.rcnie Court, or a JuiIr,. thereof, that he will
cITectually prosecute his appeal and pay sii,.|i costs and dam-
HKcs as may he award«l „«„inst lii.n hy ,he Supreme CouH.

behalf' of O "'r
-''"".""• «PP'y t" "PPeals hy or onWialt of the Crown or in election cases, in easei in theExchequer Court, in criminal eases, or in proceedings for

"^
upon a writ of habeas corpus."
A forni of liond for Security for costs will he found in

llie Appendix, tiifra. p. 637.
A form of Affidavit of Execution will he found in the

Appenilix, tiifra, p. 6:i8.

A form of Affidavit of Justification will he found in theAppendix, m/ra, p. 6.'!8.

Vide notes to section 75, xiipra, p. 448,

CASE TO BE PRINTED AND TWENTY-FIVE COPIES
DEPOSITED WITH EEOISTBAR.

Rule n. Th. case shall be printed by the party appellant and
twenty-flve printed copies thereof .hall be deposited with the
Registrar for the use of the Judges and oiBcers of the Court.

2. A. soon as the case has been printed the solicitor for appel-
Mt shaU, on demand, deliver to the soUcitor for the respondent
inree pnnted copies thereof.

Ill must of the Provinces there are Rules of Court re
'I"innr the appellant to print f.ir the pur,)o.ses of any anneal

mii..i«^r of copies of the record or case in appeal to permit

4»3
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Rule II.

8UPRRME COURT RULDS.

„( nt leiwt 25 popies boing prowrvcd l.y the RoRiiitrar of

,«oh Court .o m to he availnblc to cither P«rty in the event

of the OHe U'-mg arried to the
»»^"'""\^'Z "LLT't

In iioin^ of the Provincea. however, notably Quebec th

Kegi-trar ..f the appellate Court frequently fails to enfon

.

the rule, .->n.1 n» a result, when an appeal m taken, the appel

ant is unable to obtain a sufHeient number "f '''P><;« '>

eomplv with the rule of the Supreme Court whieh require

Tprnte.1 eopies to be filed. Thia h.a led to numeroiK

ilpplieations to the ReRistrnr of the Supreme Court for leav

to deposit n smaller number of eop.es than that proy ,1 .1

tor bv this rule, and where the eost of repnn ing would Iv

e/eessive, be has in the past frequently made orders ,!,<

pensiuK with its provisions. Such orders however, hav.

Sometimes ,.eeaaioned ineonvcnienee m «'<'•,.«<•<>"'•" ""'^;;';

« here the copies of the ease have been distributed to 1..

Judges more than once owing to the appeal not hemp;
,

js

posed of when first called at the hearinff. As a '';'<"" "

Registrar has been ihstrueted to ripdly enforce this ,.

except under very exceptional e.rcumstanees I* '« '";

fore desirable that the members of the profession in tl.

diflferent provinces interested should «ert their influcn •.

in the way of requiring a strict compliance with tlic l,.,.ii

rules in this regard.

As pointcl out in a note to Rule n. the Rides nl
1

Supreme Court contemplate that the .a«e '7 '«™
'

Registrar or Clerk of the court below should be a pru -.

le. although the rule in this respect has ';;^n rel,,.,,
,

appeals from the Yukon Territory, owing to the diffi<ult>

complying with it.

Slth-srctinv .?.

This is a new provision. The old Rules were dcfectiv,. in

not providing thai the appellant should furnish the n.s,.nmr

ent with a copv of the case, and except as a ma .t ..I

emirtesy or upon an application to the R-K'»f"f. "„ ;,

spondent was not in a position to obtain a ™Py "*"'*'

for the preparation of bis factum or to be used m

argument AVitbout such a copy, it was imposs.W,

nroZh refer to the page of the printed case, -vber.

eviden e was to be foun>'. to which counsel preparing

factum desired to e,,ll attention. The appellant si.

p™mptlv eomplv with the demand of the respon. en .

'itor as otherwise the bearing of the appeal may he ,1.1:

lllr

til

t til-

th.'

,iilit
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I.y rcanon of the roiipomlcnt Mng unable tc. Illc his factum H..fe !•
«i hjn til,, tune provided for I.y Rule 29.

lOLium «"« i.,

»« ». Lo«, 14tli NaTimlMr, 1901. Oout. Dig. 1108.
In this matter an iipplieation was made to a Divinional

Of the Kin» on the proxeeution „• Thomas lial,.|iir,.. for aulo «m eall.nK "[.on the I'oliee .\laKi,trate of the Citv oLon, on to «h„«- eau«e why h,. should not hind over '»aidRatel.fTe un.ler .,. rm of th.. Criminnl Code. 1832. ",
preferand proKecute an in.lietment aBain>t one James Iturns'n

hieh tir
;'/,!""-J''r\P"'f'"'-' I'.v the said Ratelim., upo^

S™, o ,V
'

•^'"«"",'-"t'" I""' "•'l"i't'''l "n,l diselarped

791 of . '"rT"'."'
'""•

'
•;

'""' "" '"risdietion under

Ti,l k' • ,

1"''' '" """""""ly a.l.|u.li,.ate upon the easePhe Divisional Court refused the Rul, ,„,, „, ,, „„ "

n.m sneh refusal to the Poiirt nf .\pp„„l f,„. „„„„. T wa
.hsir.ssed. (K,.r V. /},„„.,, 1 O.L.R.':)41). The pri™""
i.roseeiitor thereupon, had the proeeedinirs eertifie,! hv the

("urt, hut the .same were not printed, nor were nnv printed-pies of faetiims filed. Tpon the ease neing ,-nlled in isupreme Court. Xoveinher 14,h. 1901, eouns.^i appeared for
I.e private proseeutor an.l no one eontra. The Chief

:Instiee (oral)
: "The appeal i„„st fail, for if this is a erim

innl appeal there is no .pirisilielion in the Court, as the Court"Appeal was unanimous in its .judcment. On the othermnd If It ,., a eivil appeal, it is not properly hefore theleiirt as the ease and faetums have not heen printed."

rORM or CASE.

Rule 12. The us. shaU b. in d.my quarto form. It shaU be
Prmted on paper of good naality, and on one .id. of th. paper
only with th. print.d pages to tne left, and the type shaU be pica
Md the .in of the case shall be eleven inches by eight and one-Wf inches, and eyery tenth line shaU be nnmbered in the margin
Where evidence is printed there shall be a head-line on each page
Ofing came of witness, and shewing whether the evidence is
examination-in-chief, cross-examination, or as the case may be
All exhibits shall be grouped together and printed in chronologi-
cal order. All pleadings, judgments, and oth.r docnm.nts shall b.
printed in full unless dispensed with by the Registrar. The title

4i):>
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Kult If.

Runuoic couBT iii.m.

PK« aaU coBUlB tht !!»«• of Um Oonrt ud PreTinct from wW«li

tlM ippotl comM. and tht itylo of tlw cnt. mttliif tlio »H»1

Uat'i nuM Int, w foUowt:

A. B.

(PltintlS or dtfmdut, u tkt o*m muy b«),

AppoUant

0. D.,

(Dttandtnt or plainUff, H tbt cut nay b<)'

Btipondent

The namoa of toUcttori and aftnta may abo bo addod.

TioM iliaU bo an Indox at tha boilnnint of tha caao, which

ahaU aot ont In dotaU, tht tntlrt conttnta of tbt caie in fonr parts

a> foUowt:

Part I. Bach pltadlnf, rule, ordtr. tnlry, or olhtr docoment

with iU data, in chronolofical ordtr.

Part n Each witntia by nana, ttatim whtthtr for plaintiff

or dtftndant, txamlnatlon-in chitf or cro..-txamlnation or as the

cait may bt, girinf tbt pagt.

Part in. Each txblbit with ita dtacription, data, and number

In tbt ordtr In which thty wtrt iUtd.

Part IV AU Jndgmanta in tht conrta btlow, wnh the rea«oM

for Jndgmtnt, and tbt namt of tht Jndgt dtllTtring tht aame

2 If tht apptUant deiirta, th» caat may bt printtd accorditij

to tbt regnlatlona as to form and typo In appeal, to Hit Majesty

in Council.

This Rule, alth...i(rh in part a r..,.r.vlurtioii "f.-'j;"!"';
^

rule. 01(1 Buin 8 rea.ls ns follows:
i, .i, ,11 I...

••8 Tlu- <..»,. sl.Mll iM. in -/..»!/ <m>-" form, 't "h. II
-

print,.;i on pnpor of (.'oo.l qnnlity, «n;l on "»'•

"f-
"

",?or onlv, and tho typo slmll 1»- smnl p„.« ™.1.-,1 nn.i

bo of the o„.,.. slmll 1.0 olovon inohos by e.Kl.t ..n,l o
.

1

in,^,.' nn,l overv tonth line shall be nmnbevo.l
. '

;";,riin. An ind« to the ploa.linsrs, .iepoMtion, an,l mli..

prineipnl ninttiTs shall be acWeil.

The new Rule follows the lanRnnRo of he oh

exeept that the type whieh formerly was small p.ea 1....1-I.

is now required to be piea.



sumiMi: mvtn mxra.

tit onen. f
,

,• viirioii, ron«o„«, «ni.i,.tinirs I,,",,,,,.. ||,,. |,"a|

cannot be rwcivod.

B««tt» T. Mithtmon, Jnn* 4th, IMS.
Th,. ,u.ti,i^ chh.f .I,i,|i,.„ ,.„||, ,|„, „,,,.,,

^

liint « counsel to th,> fnct timt the tvn,. ir, r . „ ,1
','

Niiinllcr than tlint provid.il liv llie ni.. ,,,!.' '
' '

i« wnrcHy iilili> to rend it. nml Hint i
't .,

Ii.' "triotly inl'iirwd, and llmt in no .;,.,

riri'ivc till' ciiw. when it docs not com' r
icnve of tho Court or n judL-c is olilii •.I

Some solicitors iicrsislcnlly ignore m, , „ m; „„ „s lo
ihe 8,«c of 111,. ,.„so. niimely. dcv,.,, i„,.|„.s i,; ,,-!„ ,„m ,.„
l.idf Indies, „„d , ,,, r,.„„, |,„.j,. primers' ,

-I ,Z „i,;, , i'rerhaps ten anil one-half i,i,.lie» l,v eiclit II,. ,,,-„vi<ioi,s
in this remrd will he enforee.l hereafter with Kna er sirier
"'"'; "" • ""'' 'X "f "msi.lenihle n, nl „^,en the easesire taun.l „p „, a volume. Where the e„s,.s are of .lilferentM/e» It lympossiolc to retain „ny nnifonnily in the hindi i

III,.

I

r t;ie

I th , .! I
•,

.'|.*s lie

41)7

I'riiiliiiij of Ihr Eviili-tict.

The new Rule reqnires that there should 1 l,e„d line

shnwinp whether the evidence is eKaminalion.in.,-liief cross

m.l™'","., 1- •"." ""' '•°'«'."'"y '"• This provision will re-quire the solicitor «uper^•|slnK the printing to carefullv
.cruKe^ the o„«e when it ha., been set' up in^book form oIt the name of the w,t„e«. and the nature of his evidence

"ill he correctly set out at the top of the piiRe.

r.rhibxts.

Tliifali!,''!'n'"'' "''"•r.''
*" '"'.'•"'>'"•' i" 'hronoloRical order.T MS aLso will necessitate ™nsiderable cnre often on the par

piiN m at the trial such exhibits a.s are required to make hisease, and the defendant supplement, these V^M^^ Cevidence by putting in other exhibits explaining %e plain!
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Rule 12.

SUPREME COURT RULES.

tiff's exhibits, <>r nceessarj for some other reason to eon.ph.f

th» evidenee as to the transaetion m question.

The Rule no«- re.mires that the e.xhihits should no h.

loirieal ortler. , , .

Tins nrov'sion that exhibits must be printed in ehroii"

10.1 alone'C been overlo,.ked more frequently th„n .,n>

other rX «ith respeet to the printu,!,' ,.l the ease.

GUndinning v. McLeod, May 29th, 1808,

The Court ordered the exhibits in ease to 1- rebo, ..1

new ru".,-<» Minute Book. p. o«.

Nou-eo„,plianee with this provishjn '>««

':;;'|;;;"f^,„;;:;,

ril of !:;(«« uuportanee, tlu- -";;';-;« J^^ryrr^T;:

juclges iV the documents follow one ...u.uer in

order.

Piwcriliiigs. .Imlgmtnls. riV.

M„„v solicitors are in the habit, in i-'-^i'^i-'^ ''";,
i!;;;;;;;,:'

•1'"'*'"'
',Mffi;,dv more partieularly with respeet t" n„

neeessary diffiuiH .
more

p^
^,,^ ,„„,^,., .,„ „,„, ,,,,,„.„•

juduments as wmre im "»
nothinc to show ui Hi"

" '';."r.iSm */2i ""1—- »
";i-r""

dispensed with by the Registrar under Rule 14.
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Use of Italics.
'

'*

May T. HcArthur, Oont. Dig. 1101.

Certain portions of tiie case had been italii'izi'd in tht!

printing. The prothonotary certified that the printed ease

was the case agreed upon and settled by tin* parties. No
affidavit was produced to contradict this certificate or to

shew that the italics had been improperly used. Objection

to case over-ruled. Tlie ease is to be printed so as to pro-

cure a certain degree of uniformity an<l all that is rcfpiired

is a substantial compliance with Rub.' 8. Ritchie, C.J.. in

Chambers.

4J*9

Barnard t. Biendean, Gout. Dig. 1106.

The Court drew attention to the impropriety of printing

parts of the ease on appeal in italics merely for the purpose
of emphasizing particular phrases or paragraphs. Such a

practice may be permitted in faetunis, but never in the

firinted case.

Title Page,

In moj^t of the Provinces the style of cause as it appears
in the writ of summons is retained throughout nil the Courts,

with the name of the plaintiff first, and the name of the

defendant following, with the a<ldition that in the appellate

Court the name of appellant or respondent, as the case may
be, is inserted after the nanu of the plaintiff and <lefendaDt.

It very frequently happens that the same style of caus<' is

retained in the proceedings in the Supreme Court, and the

case comes to the Registrar, where the appeal is by the

defendant, with the plaintiff's name as respomlent preceding

that of the appellant. This is incorrect, and has necessi-

tated often the reprinting of the first page of the case, '^hc

provisions of tlie Rule in this regard formerly appeared on
the cover of each number of the Supreme Court reports,

but solicitors were n«t at all careful to follow the instruc-

tions there given. The Rule now makes express provision

in this regard and where tlie case is printed improperly, it

will not be received or filed by the Registrar.

It is neeessar\' also that the entire style of cause shoidd

appear with the names of all the parties in full, as they

apf)ear in the record in the Court appealed from. It will

not do to say "A. B. ft al, plaintiffs, and C. D. ft al, de-

fendants." The neglect to insert the proper style of cause



Rule 12.
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lias frequently entailod difficulty in preparing the tonuni

judgment of the Court. ,. . ,

A form of Title Page will be found in the Appendix, mfni.

p. 641.

Index.

The Rule contains vcn' ehiborate pri)visions respectini;

the preparation of the Index, and the utmost care will lir

renuired from solicitors in complying with its terms. Ii

will he perceived that tlie Index is divided into four parts,

but this does not implv that the case should lie pnnted als..

in four parts, although such would he a convenient arransr.-

inent, except tliat the certificate from the Registrar or Lien;

of the Court appealed from shoild appear at the end of tlu-

printed case, and the Index itself should appear at the !".

ginning of the case immediately following the Title I age

A form of Index will lie found in the Appendix, vilni.

p. 642.
, , , ,

Oiifiirid Ai>i>eals. The Supreme Court has eonsentx-d ,.i

acM.pt .'nscs with printing on both sides of the page.

j'riiii Cmi.iril aviienls—procc(}nrr.

SS '' of this Rule provides that where the appelhiiu

desires, t'lie case mav lie printed according to the regulati.m*

as to form imd tvpe in apjieals to His ita.iesty in Ccmii.il.

The new Privy Council Rules are printed iii the :i|i-

pendix as C. 1, at ji.
n ^i ^ n

The Rcn-istrar of th.e Supreme Court re.-eived the follnn-

ing letters "from the Hfgistrer of the I'rivy Council:—

Privy Council Office, Uownlng Strecl,

Liondon, S. W

.

5tli January, iilc:.

"
^'['IJn desired -o remiud yuu that, with a view to Bavliib- lime

and expense, their Lordships of ihe Judicial Comm te|. ar.^

oreuared to accept the Records as printed tor the Cand.lun

Courts with the necessary additions bringing the Case up to

Ste as the Records in Appeals in the Privy Cooncll, it the tornic

Courts adopt the torm o( printing now prwcrlbed tor I ru;

''"'rhelr l^Tdships will feel obliged If you will malin the inir-

port of this letter as widely knowi as practicable.

I am. Sir,
Your obedient Servant.

(Signed) K. S. Hope.
Rpijiitlntt of the Pririi <:viiinl.

The Registrar of the Supieme Court of Canada "
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Privy Coumll Offlce, Downing Street
London, s. w.

Sir,

—

<tli September, 19U

possible here, where the Jao,,,n„;,r" ""? P'''"""" '"an Is

understood; and as a lesul? rL^rn'^ ""/ """" t"" inil)erfe<-tly

and their bnlkeffertWelv r4dn™; ' '"" °"™ "" """^ """"o''

prefer ';™erap'';earto'';i, h^d' durT"Ir """"•" "-"""^
in 'onseqnenre there is sometta„^ J ,^"', "'°""' "' '">'. »n1
demand for appointments °n the Prlvv'^oXn ^^ «'";»'^'"« ">"
the proofs, coming as It does at nm. nL,V ,

"''''^'' '" '""aniinp
In eonoluslon I am to refer^^

%",'""]''" ""rtocl of the year,
the .ith Jannary. 1907 in whi.h 1,^ ^Ll'^'l"" """"'^ '<"" "f
of the Judicial Oommlrtee Tre nre„,r ,

!" """ """'''• '-"rdships
nrlnted for the Canad ^n Court, ""fth V/''''"

""" ""'"'•''^ ^'
bringing the Case up to date as' (hi p ^,

'"''''"*' "•"I'loi"
I'rivy Oounoll, If the foriner Co,!.t= i^

?'''?' '" *">'''«' '" 'he
now prescribed f-.r PrfvTco„nc,;Roc''or7s

•''''" '"'''" "' """^'"^
I have the honour to be

Sir,

Your obedient Servant,
(SicTied) CuARr.Ks Nnsu

KenUlrar of '!„. Pri,,, c,nii„-il

Ti, - •
pnnnn^' ot the trauHcrint rpcnrd

.™,l nn^i ".'* '"; ""°'™* •""" " ''^'•"i"n nf the- Privv

5(>1

Rule li:
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Bute 12. /'f(t(inii—W/ia( to Contain.

It is incumbent upon n party applying for special leave

to appeal to set out in the petition a full statement of the

facts and legal grounds to show that there is a suhstantia,

case on the merits and a point of law involveil proper to I"

determined liy the appellate Court.

Goree Monee Dossee v. Jnggut Indro Nar»in Ohowdwy, 11 Moo.

I. A. 1.

Lord Justice Knight-Bruee:—'- Their Lordships are of

opinion that the ^tateHlent.s both of law and fact containe.l

in the petition are of too general a character to enable then,

to judge of the propriety of granting the special leave 1..

appeal prayed for."

Canada Central Ely. Co. .. »jrray, 8 Can. S.C.R. 313.

To an action on tlie common counts brought l>y T. M. an.l

W. M. against the C. C. R. Co. to recover money claimed i..

be due for fencing along the line of the railway, the C. C. I(.

Co pleaded never indclited anil payment. The contract ^^a^

signed on behalf of the C. C. K. Co. by ""'" * »1''' ''.'";

trolled nine-t,.nths of the sb.ck. and the C. C. R. o d.;,,,, ,1

that F. had any power to contract on t leir ^^ha .

general verdict was found for T. M. and W . M. for <.12.J1S on.

The Supreme Court held that it was properly left to the ji.r.v

to dei'ide whether the work pcTt'ormed of which the C. ( I.,

Co n.ceivcd the benelit wa» contracted for by the comp-H,;

througli th.. instrunicntnlity of F. or whether they adopt,.

an-l ratified the contract, and that the verdict cmild not be «i

aside „n the groun,! of l«ng against the weight ot cyid..nn:

Bitchie C.J.. ami T**-liercau. .1., dissenting, hehl that

then- was no eridence that F. had any authority to bind il..

comjWiB^
^^ ^ ^^ ^^^ applied for leave to appeal t.. li;.

I'rivy . lum-il (8 App. Cas. .-.74) and in refusing leave l.or.l

Wat-son said—
Now th. questions raised a»»e«r to their Lordsliips to

involve I ,"»». except an i«ue ot (act; that the Judges b.lo.

kave diffe--^ u,x,n a Question of fact with regard to an or.llnar

eoutract o, emplovment does not seem to be any reaso
,

fo

permTttlng ,n app«l having regard to the terms of the .ta.«^

which now reRUlates these appeals.

•Their lordships are alK. desirous in this case to la> !» "

the rule hat they will in l..t«-e expect parties who are pctl.oi,-

ng fo leave to bring an ap^l before the Board to state sue-
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•online tliemMlves In future to thi i^Mf,"""' ""*' """" will
Into extraneous matter ,uch ...n

"»"""'" ""<> «"' not wander
Which thl. noarruntl'l ;„ aDDeaM^™'"'' ?"" P'-<"-»^'ilnga o^er
are >ent to England bv th» VT ^ P<''-mittert and the papers
and Which the/cr„'n„^''a,',Xron"r„ '."''''"',"""• ""= "" '""'•"
application of this liind is

' ''' '""""nMt, which an

.his p'^eJiton^Ch';";: ^:V.XlV.^'-" '" "" ""^"'^ t^a.

.•>o:!

Dnmonlin v. Langtry, 67 L.T. 317,

Jud^mernVTan asU'cw^ "^""-' '"^'^ "'rdships gave

orc„n';'ld%?a"brZor',are^r,'hr,,|rgi!;,^ 'T" »- "o -nubt,
at the bar; and are also calC iateri t*' ?.

'''''" "•" '•'-P™-nted
he public. At the sam^ nme"fh;i/Vr«ir "'" """'"''''" <"
these questions as being of genemi imn^r.."" '""'• ''"'''i
proper sense of that term. rlerde."

'"?''' •'" "" '"'K'' ^"0
another, will not affect other interests h^„rh"°"' ""^ »»> "•
to he action. It will not be decls !e „,

" ""'^'" °' "" P"""
or law^ In these circumstances the ouesti""" T^U^' ^'"'"T'o
sh.ps have to consider is this whether

^^'''^ '•"'''• ''".•l-
»u,h Importance, or of smA nicetv »1 ,

^ !'^^'' "= '" ''"elf ofm the interests of just ce Sih 4.,° '^\"''''' "°' "'I' "oard
"..nation of nine .lu^ges o" ITan^dtn" cSurrs"-'''"™"'

"«"-
The petition shoulil state ii, lu

;:ir.-..n,.,ano,. which can hit nv tar^ .l"";'"
i

"•"•^- "•-^•
tnr. and the „fmost good fai h n, J^M ,"•"

^'""''' '"'^''^

tMcnts enntainoH i„ the pe.iHot,!
"'""•"""•nze ,he sta,,-

LyaU T Jardine, 7 Moo. P.C. 116.
I'er Lord Cairns;—• .\othln» , ,., i.

'hat 1. should be unders ood that , "T" '">P<"-tant than
(•omn,lttee upon an ... ,"r

'
amm, stlln f T""

''°""' """"'' '"l-
onsider it their absolnVe du?y',,^ sta?e , "'th T,," ""'"''' """"'I
«y every circumstance connected wftl^t'' hr'" »"," """""<"
hlch possibly can have any bearltig on fh

,°''*' "' "" ''a"'''

Ihcyask. Now their Lordships dn^,

,

'"""' '''." "''I'-''

"> the appellant or to his advLr= ' ",""" '» attribute cither

'l""
duty or any w'sh in the ,™u?o„ t?'

'""'"'"'nal disregard of
hf.v might have thought materil h „

"1'^""^^ any fact whl.l,
- one v.-hlch When locked at cam.oti'

"."""•""ately the petition
a» a petition which was calculated to misiTr,',""

""'"wl'e than
"hem it was heard." mislead the tribunal before

!>'<l!l of Solicilor Wli,rc
I'Oding.

A/iVio/i K ViniiteiUiunnlhi Mi,
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Rule 12. nature of tlie (|UC8tion raised in the court bolow, would be \<\

come forward to say that he did not know, that he could not

by ordinary inquiry havo known, what the pounds of tlir

.iudfrment were, and thorefore to excuse himself for not haviiis:

brought the proper materials before the Committee.

Duty of Respoiukiit ^Vhi^'c the Pitilhtn ix Mifthading.

Bam Sabuk Bose v. Moninohiiii Dossee, LB. 2 I.A. p. 71.

At p. 81 thei' Lordehlps say:—
" Their LordBl.lps desire further to say that if the obJectir.Ti

(respectint!; inaccurate statements in the petition for leave t.i

appeal) had been made as it ought to have been made by pre-

liminary motion, they have iittle doubt that the motion wouM
have been successful, and The order for hearing the appe;W

resi-inded. P]ven ii it had been made before the appeal liad i."'tMi

entered niion by their Lordships' Bar—when It was called— tli. v

must have yielded to it: but considering that the appeal haB hen
heard upon the nierita and it was only In the course of the arLMi

nient for the respondenti, that this objection was taken, tiny

think, under all the circumstances of the case, that they oui;ii'

not now to dismiss the appeal and that it will be enough to niark

tiioir sense of the Impropriety of the petition bv the refusal "f

costs. Tn their lordships' opinion an objection of this kind ou;:V

to be taken by the respondents as early as the matter is broiit.)ir

to their notice, for the plain reason that if the leave to ai'h'iil

is on that ground rescinded no further costs are incnrred, iimi

it is wrong to leave the objection until the hearing; of the apiral.

when the record has been sent from India, and when all the uists

attending the hearing have been incurred."

Unssoorie Bank t. Raynor, 7 App. Cas, 321.

'• Their Lordships desire to be distinetly understood 'h.'t

an Hrdcr in Coiinoii jrrantine leave to appeal islinble at my
time to bo reseinded with costs '' it appear that the petition

upon which the order was jrranted contains any misstateTiH nt

or anv eonecalment nf facts which oujrht to be discloficl,"

f'ariat.

If !i respondent desires to show enuse to the petition
'

;"

leave to appeal, it is his duty to file a caviat wifli the \W\a-

trar of the Privy Council promptly after the judfinient in liis

favour is rendrreil.

v\ form of Ciiviat will be found in the Appendix. *', ^.

infra, p. fill't.
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Printing lierord in Canada

.hall ™deI™„rT„'excT,;d°<.%7om ?h 'n" ""Tf »"" """^ ^«-'"».

to the subject-matter or thBA^L^.ij' """ ""^ "*" '"^'"vant
M.lk of the Re"o d as fir a* nra^Hrnhl-e'':"^^'''''''

'" ''""''' ""
avoid the f upllcatlcn o do/umenU and ,,

°
,?„

"""'"' '""" ">
Hon of headings and other merely fnrll

""Wi-ssary repetl-
but the doeuments omi te" t" be , ringed

""" " '""'™'">'«:
enumerated In a list to be , lared aftJ? the "h

''""'" """"' "^
of the Record.

Diarea after the index or at the end

P»r,; obJeT,s'[o Jhe'ln'eS": „°; 1"^, "-'".'attan of a Re,.ord one
II 1» unneeeaaarv or IrrlTvZ, \,^a?^T.T "" '*"' "'"""^ '"«
ihstst upon Its being InHuded thl p T "^"^ "<'^"thele«i
iwhether abroad or f„EngS)shai?TH- "^ """"' """•"
nuent adjustment of the "„,,s of and ine d^m °, T"" '" """ »"'"'-
indicate. i„ the index of papers or otheJwfie h "J""

"1"'™™'
til., party by whom, the Ksfon of 'he !^^1 '

""" '''"' """' ^'"'

to.
• inclusion of he document was objected

In a letter t„ the writer fn„„ V„- U,.f;istnir „f the I'nw

Wlic'ii tiie solicitor liiis safislied himself fhnt »ll •>

ould correspond (with slight ahhr,.vf»ti„„.

°en,''i:„'";'h'is""' " "I
•"" ""'™-'' «^ - oulentlon this poip- bcause in some Caniidlaii^prepared in a form to .hlch -.heir Lordihlp.
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ar.- not ac. uHto
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Riilp 12. Imtij-.

The Index ahoulil be headed with b short style of eau«e,

with the appellant's name preecding that of the respondent.

It is ilesirahlc that the Index should be prepared with

columns eontaining in the first eolnnm the number of the

document; in the second, its description; in the third, it»

date; and in the fourth, the page of the record where thi'

document will be found.

The documents themselves should be set out in chront*.

logical ortier *, the pleadings in the cause; 2nd. the evi-

dence in tht tier in winch it was given in the Court of first

instance. '. i.^ out the name of the witness and showing

the page «. which his exnminatiim. cross-examination or re

examination may he foun<l : following this should appear the

exhibits, set out a.s nc'ar as may be in chronological ordir

Next should appear the .jnilgnient of the trial Judge ami

reasons fur judgnient, anil notice nf appeal to the Court m
hniir. Having tlms included nil fh' dwunicnts and evidini .

in the Court of first instance, there will follow the pi '.I'c.l-

ings in the Court in hour, with flu- formal ,iudgment iiml

reasons for .judgment in that Cnurt, and notice of app'^il,

appeal bond, and certilicnte of the Clerk of the full C"ihi

with ri'spect to the caw on nppi'al to the Supreme Court .if

Canada. Following this will be the procec<lings in ili.

Supreme Court of Cjinada. induiling the factunis, foriiiiil

inilgment and rea.sons for .judgment, with a cortitleate of llu'

Ri'gistrnr verifying the transcript record on tli.- appeal to the

Privy Council ; and finally, the ordc>r granting leave to ap|"'a!

in the Privy Council. Kor form riili infra, p, fiW.

The documents in the rccnnl should be prepare<l for I'l.'

printer in the onler in w bich they apjicar in the Index.

It will be noted that this pro\ision iliffcrs from what it.-

vails in the Supreme four*, where it is required that the

exhibit.s be i)rinte(l in ihriniiilnqirni. order.

The solicitor for the appellant will then submit the liraft

reconl to the solicitor for the respondent, who will siiiisf.v

himself that all the material rcipiisite for the apjieal i" 'in-

tained therein, and return it to the appellant's soli I'.rT

nuirkeil " approved."

If the parties disagree as to the contents of the n

an application should he made to the Registrar of the Supivnir

Conrt to settle the same, and if the respondent is unnei'.<s.irii.v

long in returning the draft, the appellant may simil.irly .iiu.l.v

to the Registrar of the Supreme Court for an order e:t)\m

nnl.
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upon Ilim t() explain the reawms for tho dolav. i,n.i if n«o». R"l,.
mry make an order authorizing the appelant 'to proond «ith
the pnntinjf. i "^

> "n"

Hull. L':i {infra, p. 67:)) provich^s iis fiillowH:

h?hL; f
"*'°'''' '"'»''«' "> W"'. he .hall pro,ee.l with "u"

^ll'Z '." •''•'"'"' 'h'' document. In .ul.able order lo "he?k

the Index, and uenerally. to do whatever may be lenulred for the

S-r„^H"„',r''"',"^
'.*"" '"'"' ""• "" Printer an^'.han.i JeKMpondent baa entered an Appearanre, aubinlt the rnpv », „r^pared for the Printer, to the Respondent for hi. approval itthe event ot the parties belne unable to agree a. to any matte?

Ke« "t*r';"'th'e ';..y"""r
'"'"„ "'"""• ""'' "*> "•'"''"' '-heKeKl.trai of the Privy Counrll, who.e den„on thereon .hall be

The r,v<ml having l.een settle,) l.etween the parties, it will
Iv the thity of the ,np|.elhii,| t<. pro,-ee,l forthwith will, the
-nnttttB. nn,l Ihe reir„l,„in„s of the Privy Cottneil with-siwt to this re.|iiMv to I anfiilh- followe.l

The provision with respeel I., prinlilii; is as follows:
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SehedUle A

" Rules as to Printing.

•1. All Records and other pio.eedings in Appeals or othnrmatters pending betore HI, Majesty in Coun. i^ or Vhe Judicial(ommittee which are required by the above Rules to be printed
- all hencerorth be printed In the form known as Detny Quartolie., ,,4 ems in length and 42 in width).

" '•T''* ''^^ "' 'he P«per used shall be such that the sheet

rnTes'r^lldtS."
''""•'"" " " ^^ " '--- '" heighramrn::

inn^i'l:,^'"' '^"^ '" ""^ "^'"' '" "" """ »h«ll be Hlca type but

17 m',l,L'";K""1""''' °J
""''' '" "''' I""!" °' "*>'» 'vpe shall be

lari-in
"• '"" ^""^ ""'"" '""' '*"'" "- ""-.bUed in the

tSnrej^::;,<!;i^';^=^---'^tS^';Xr'-'""
The Rules of the Privy foimeil of 24th Maivl, ^7]

"liirli has h«Mi repealo.1 hy the new rules, eoiitaine,! a soeei'""" sheet shewtt,,. the type r...,ui,v,l to he „se,l i„ prin|i„,r
.. Ree,^,, „n,l f ase. httt this has not heen ,:,rrie,l into (hei"» inl.N. At the «in,e time It is (lesiralil,. an,l perhaps
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Rule 12. nocfRMiry tlmt in ii ifcrn'ral w«y thiH upeoimpn sheet nIiouIiI (h-

follnwetl. It iH therefore printed in Appendix C (10) Ht

p. 702.

The praetiee olitainx in Knyland non* eontainetl in Rnle

2Ck infra, p. <)74, of 8ul>mittinK to the renpondent'H Kolieitor

tlie first proofH of the printed reeord, and it is desirable thai

tliis praetiee shonld he fnllowi'd where the reeord is iirintcd

in Canada, and puUs of the sulMeqnent reviNea should also )p<'

sent to the respondent's mnlieitor. and when the revise is in

hook form lie should return it to the appellant's solicitor

nmrkeil " approved for press ". with the date.

The appellant shonUI have a auftieient nuniher of eopii-.

Rtruek ofT to allow of 40 lieinir transmitted to the Rejristmi

of tlie Privy Council, under Rule 13, and fi copies supplir.l

to each party wlio has entered an appearance (Rule 27).

The 40 copien must he delivered to the Renistrar of lln

Supreme Court, to Ire ftirwardcd hy him to the Reiristrnr m
the Trivy Council.

The Rei;istrnr of the Supreme Court will thereupon coir

pare the record with *he orieinals in his office, and ecrtip

tlie same to he eorreel i\\\ one copy. Riirninff his name on "i

in t' Ilinff every 8th pape, and forward the same with liiv

certiHcftte to the KcL'istrar of the Privy Council nlonjr wii'i

the balance of the printed reettrd.

The solicitor for the appellant is required to furnish W
Registrar with the amount reipiircd to be disbursed in enn

ncction with the forwardin;; of the certified record and copii-.

to the Registrar of the Privy Council.

Rules l;{, 14 and l"t i)rovide as follows:

" 13. Where the Record is printed abroad, the Hegiatrar aluil
.

at the expense of the Appellant, transmit to the Registrar of ti .-

Privy t'ouni-il 4u copies of such Record, one of which eopies he

sball certify to be correct by signing his name on, or initiailiiiK

every eighth page thereof and by affixing thereto the seal, if aii>,

of the Court appealed from.

"14. Where the Record is to be printed in England, ih-

Registrar shall, at the expense of the Appellant, transmit to iip

Registrar of the Privy Council one certified copy of such ReKn^i,

together with hi 'ndex of all the papers and exhibits in the i ;is..

,\o other rertihed (copies of the Record shall be transmlttci rn

the Agents In !•., gland by or on behalf of the parties to th-

Appeal.
'

l.'(. Where part of the Record Is printed abroad and ii;iit i~

to be printed in Kngland, Rules 1,3 and 14 shall, as far as inar-

ticable, apply to such parts as are printed abroad and such as an'

to be printed In England respectively."

H
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Ilccord partly pnnled in Canada.

n, r„,,f_-/Viry Council Appeals.

60»

thcr,r„re which w^ TrLn.mit ,o K^Tl''' ""?"!

iK.n printed in .ceo. nee w th th. , m
"" S"?"-"* Court h..

printed rue on appeal"" ?nroJnor»,„.
^,'""""' " ""' •>' '»>•

of the tranacrlpt record whirhr,'foJI^,f '?"''"''" <>" "'la"---
would appear to me that they are enim.H .

..
'" .^"K'""! »

Order of Her Majeily 1„ Couno'l or/hl is.h ?" "">"'" "i"
refer, to the record of proceed'n« beln. nnii"""' "" ''*"'*'
.broad I am .1.0 .ending yo.bJ Mnr™ m!?

*" '"""•" P""""
|be,prln.,d ca... which I.".,'! .he"arpS[,Vn'.:''rrhr.;rn'l.\'

In reply to thi^, „n Oft. 2Sth. 1908, irr E. S. Hope ,ni,l •

-bat
a*'t;e7VrVp:^n^^''rn'"ac";o?jrnc°e':i',t; Z"', ' T •" "'

Connrll the partlea are entitled .„n.r. J ' ""'" "' "« P^T
Ike appeal a. part of"h° record sL, ,?

°" "" """-'"H »'
raUBcd by the f.ct that thr™I.e In a„„«|"'?il''°""'.™

'"'' ""

.oM,.,tor.^i;?"j„!;s;','e.,"'be"'\b;""'.'Ar"^:V.;,„'";f "" ^"'--

^^"Si^,::'^ m^Vt^r'^
-:„:;rtoTe:rri'ei; ;::;-.,;-

resrieclive caie< in P.^.Vi •
Prepare and print their

Thete™'^'^'^V"«?SinFT.r'l'°" "'" '"'' ""P^'
ton., " factum " in Z Zlf^ n

eorrospontls with the

JVl.,,.l,.r-s Pri". Coun 'rPraTt rat r'm.";,"'"'''"^
*

li»v,. tl)i8 to sav with rcsnect tn .1,; ^ ^' ? "' "'^ ""•''oni
«f the ease:

'^ ' " *'"' P'-eparation and printioK

Huk} \:.
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.•aae mav be, and should show the orders made below, and in

eonelusion, the n^asons or grounds of appeal should be shortly

set forth The party (appellant or respondent) should stat-

tho facts as they were proved in the Court below. He inn,

also if he please, argue the law which arises upon them, m.l

raav'eite legal authority in support of the argument in su,l,

mode as he deems most expedient for the interest of his e.iu..

Tho eases are generally drawn by the junior, and settled ..y

the leading and junior counsel in consultation and iisui.Uy

sigiiMl bv both. These eases are prepared by each si ,.

without wmsultation with one another, and are lodged in thr

Council Office when prepared."

Specimen Case.

A specimen of a typical appellant's and respondent s

ease in the appeal of Barrett v. Syr,dicat Ifonnaisdu hhn.

,/;/. will be found in the Appendix C. (11), (12), :'./'<.

p. 706, 71(i, and in forwarding these to the writer Jlr. ll"!"'

says as follows:

"With respect to the cases. It Is a matter of frequent mm-

meat among London practitioners how
""J-^"

'°"^"
'"'o^'^h

drawn In Oa'.ada are than those drawn In England. Of the

enc7osed two c\ses, that of the appellant (which wa, set, ,„,„

England) Is rather shorter than the average, while that ot be

respondents (which was settled in Canada and which, thnusi.

dealing with the same appeal. Is double the lengttv of the a^d.

lanfB case). Is rather above the average—the average lend, ol

Privy Council cases being about eight pages. In many arp™i.

the cases appear to be modelled on the Fac urns Hied in ine

Supreme Court, the result being that large portions of the Ih-ccri

are printed several-sometime, five-time, over ^ ^y '" '»«

record proper In each of the factum., and In each of the <a>M.

I may mention that large extracts from the record ar. no

allowed on taxation a. part of the " drawing of cares. It I

probable that the factum, serve a different purpose from the

•cases", and It might therefore save a Bood deal of trouble

and expcnsa If you could point out that, under the exl.tlns njac

ttce, the object of the Privy Council "eases" 1» "°"° P".™'"'

a complete argument of the case on one side or the other (wMcB

Is reserved for the hearing), but merely to »««"'• '"'''',' ""j

venlence of their Lordships, a short statement of the '»'" ™
proceedings In the Court, below, to empha.lze or refer to (not

re-prlnt) the salient part, of the evidence or Judgments, and to

direct attention to the legal points at Issue.

" In conclusion, may I say that. In my opinion, the ne" Hale

mentioned by you a. to the printing of
'^^'^^Xr "JruiT ll

tend to reduce the expense, and to expedite the bearUm. o.

Canadian appeal."
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Lodging Cue. Vrivy ('o„„ci, AppcaU.
Each party after lodRinsr 4(| ,.ni,i,.s nf 1,:.

[(.'tristrar must forthwith ..iv?, „ ., "'^ "''"^ "'•'' the

when the other side h.s no't lod;e™ hi" ols""'
" '''"' '""'''

'osh in Piin, Council Appeals

™-?nrSl^h''i^;':;;A,T'r'V''^-'!;;"'''^'
incurred l.i Canada tho nr.,^ .

'^"''•'' f"i'noil

fV.uncil Office of 'not^^^i;/;: '7J
' -"l '" «^, ''"^T

sTving them to lie taxed l,v
™''? "i Knsrland. bnt re-

Conrt. These costs w,II ii' JSV ^^r*''?'"
"' "" «"P'-<-"i<;

«M,. in EnslandXre he u.^ru T '" ."" "™''' ^"^'^ *«-
^tl,..r itenf. whieh'Teces^H;' rr^^Tn;! r«? i^'r"*^ "f

'"°
"nnection with sueli appeals

'""ifed in Canada m

Ar,..„dix C u7,7rni 'L'^l^,''"-"'.""' be found in th^
'"'™. |i 742 will VrtV,',, , p ""''i"

*" ^Vpcndix C. 14

itoiti'i taxed off were i^Im » i,
'^ Oouncd. Certain

party costs and t^,e reason, for .; """K^^^^y P^'-t.v and
in the 0*,,;r,-«^-„ 1 of the T„ •

*''^^I,''<'"''t>™ will be found
I'''-.

I>. 747 ,"/™ "^ ^"''" ^"""'""K »he Bill.

'«rf,v „ Pnr,j Council for printing done in Canada

-he^s;;;reme"";^^|;rtTn7';he'^R"''^ ;"*"-T •"" ""^'^'^r of
eives s™e furtheMnforinf '^"•ir"'

"^ *'"' ^'"V C'"'""^"

>-'H.con^J;i-^:nh::™j:;is-'ii--S:i^

3lr Edward Hope, March 19, 1909.
Reglitrar it the Prlvv Council

Whitehall.

My .Ipar .sir Edward
tendon, England.

oil

Rule l;.
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council, with re.pec. to the e««t ot the new «"•« N-J.
J^J; J^',

upon the printing n Canal'- ""r^ .o^/in Canada in a rla„.«

rrerrc-n\jrart^^Kvr£5^,H.r^^

of the taxing officer in England. I do not «ee no
^^_^

-V=^^ x^^,^SSrrb ^sir :"rs:

Is given the ''»'" '"™"r„,Xi .vnrea! v orovide that the rosti lo

rc'j^nrair/rtt^ijwjS

(Sgd.) E. R. OMMis

Privy Council Office, Downing Street,
'

London, S. W.
2nd April, 19M

Dear Mr. Cameron,
,„,.., „r the 19th ultimo. Th.. quei-

I am m receipt of your 'e"".°''*^{^„
Appeals Is a rtlffl"il'

tlon ot the taxation ot the cos s ot Canadian Appea.s

one and has become l'"'"''"'"f'^»° '^'^^^ ?„"'™nn^«mn -..«

m proportion as the work ?""« '." '^*","^ '
g^y at ott.e thi'

Privy Council Appeals •>'» t"""*"
.=f„,,' "^yo^^ase r:..iaaia"

fheir" Lordships
f
° "^i Canadi'whatever wo?rrelatfns '"

'""l'lawyers trom doinK, In Canada, wnaie.^.
', , „ i„„f n

council Appeals, they find can *«
-^^^^^^f^f

=',»?™,„^ r,-,t,adl..

Canada than in England. But the amcuy
,„„tej, aJJ

bills ot costs 1\"""•y '"\'' f7„ The InTerests of all P«'>'«

"
™?red'Tat X'ar*ltder'st'an"dlng''srould he arrived a. wtt.

;^grrd".t'.he'he:tCot dealing with this matter.
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There are three claBsea of Items In Privy Council Bllli of Rule I"
lostB: C) those relating to work done entirely In England (eg
retainer of. and Instructions to, English Counsel, the Items cof'-
rected with the Hearing or the Appeal, and others): (2) those
relating to work done entirely In the Colony (e.g., the Items
relating to the ohtalnlng leave to appeal where there Is an appeal
as of right, the printing of the Record, where It Is printed In the
Colony etc.); atjd (3) those which relate to work done partly
in England, partly In the Colony. The first two classes of Items
create no great diffleulty. It Is In connection with the third
'''",? '.

'' ^"^ ""m'"
'"""'•''"y arises. These Items relate prlncl,

pally to Cases which aro drawn In Canada, but settled In
coriBultatlon with English Counsel In England, and thereafter
printed In England. The practice In regard to the " Cases " has
hitherto heen to treat them entirely as though they had been
drawn, settled and printed In England, and to allow the success-
ful party the fees on that footing, in some instances, the actual
Items allowed are, from the nature of the circumstances, onlyallowed as a tentative, hut, on the whole, probably quite fairMethod of estimating the amount which the losing party ought to
pay: this being the real object of a taxation. The question
sngcests itself whether any better way of dealing with thismatter can be devised, and that brings me to the diffleulty raised
b.v your letter The King's Orders on Appeals always contem
plate the taxation by the proper officer of the Court appealedfrom, and the payment by the losing party of the ccsts of the

I^Trrr/?'^''"'
'"'""'"" Jn'"^ Colony, and the claus.> you citl

!
n^reft s case Is Intended to cover these costs. I understand

Order a Rule of Court, and to tai the costs of the Anneal In
rurred In the Colony as any other costs are taxed In the Court
in nuestlon. The only difference between Canadian '1 otherColonial Courts at present Is that the nroportlon of osta ofAppeals Incurred In the Colony Is usually much largei . Canada
o ,"h. c„'.T'"7-r ""i,

' '»'""" ^^^ =">' objectlon.^n prrnc"pre
to the costs of Canadian Cases", which are drawn, settled andprinted, n Canada, being taxed In Canada together wtii theother costs of the Appeal. Care must, however, be taken against

rthTn^in-'c^rdr""'""" """ ""'^ '""«"' '" ««'"3'

^J^^Xi-^UT^lX, ? /n-y-wirt^o^t^tuTlS!«lstmg practice of providing by the King's Order for the taia!on and payment of m costs properly Incurred In Appeals b"thhose incurred In Canada and those incurred in SSgfand ai^d

ro"?o7,Si."°*'"''","'"' " "f""^ '" "» '^'>«'' Order tbJword,
hv , ^ ^ ' ^'""'°' ">""''•«<' In Canada, such costs to be taxedby the Taxing OIHccr of the said Court " As to th.soae of taxing, I have always understood that the Taxlnl Offlcer

and he e";;,!^''.^"''
"•""' aPP"^" the scale of his own Court'and there raig- be some dimculty in adapting the English scaleto the cireu. ces of the different Colonial Courts

thelas^e^I'S, .„ f'"™"y
ttflsM, as I have already said, wheretne case is di.yn in Canada, and settled and printed in England.
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Hu)e 13. Thetr Lordships always desire to meet the wishes of tru-

Colonial prartttioners and rllents as far as practicable, an'l

would be glad of any suggestions calculated to remove any incon
venlences which have arisen, or may be likely to arise.

Believe me,
Yours very sincerely

(Signed) K. iS. lloi-l:.

CASE NOT TO BE FILED UNLESS RULES COMPLIED WITH

Rule 13. The Registrar shall not Sle the case without the leave

of the Court, or a Judge, if the foregoing order has not been com-

plied with, nor if it shall appear that the press has not been pro-

perly corrected, and no costs shall be taxed for any case not pre-

pared in accordance with this order.

It is the (Uit\' of tiio iippt'llant to avoid unneeessar.v . \-

ponse, and the costs of au.v printed material not propci-!\

ref|UiiTd, i)r of printinj? done in an iinnceessary expcn-iv.-

st.vle, will lie disallowed on taxation.

Tlic printing; slioidd nverase from fort.v to forty-s. \.ri

lines to the paore, and not be uselessly leaded or paraKrapli.d,

The price paid should he a reasonable price, and Ihc .iiTi-

dnvit of disbursements, in additien to statinj; that the iMiiil-

ing eharpes have been paid, should state that such elmrccs

are usual and reasonable in the locality in which the \\<rk

has been done.

For Form of Affidavit of nisbursemcnts ri'r/c infra, p. i;ji'

DISPENSING WITH PRINTING ORIGINAL RECORD

Rule 14. The Oonrt or a Judge in Chambers may dispense with

the printing or copying of any of the documents or plans forming

part of the case,

2. The original record in the Court appealed from and all

ezhibits and documentary evidence filed in the cause, shall be

transmitted to the Registrar with the certified case provided for

in the Act.

Old Rule 10 has been entirely altered in the present l!ul'

It -ead as follows

:

•' Ru[.B 10. Together with the case, certified copies c.f all

original documents and exhibits used in evidence In the Cniri ot

first Instance, are to be deposited with the Registrar, unless their
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iv;;,'llf"L°°, ^l;"'^'"'
"•P«"»^<" ^Hh by order o( a Judge or ,hl. !(,,nurt but the Court or a Jud«e may order that all or a no?the orlKlnals ahall be transmltf.d by the olllrer havmrih?,.,,^

^i.rx^%-t^-;-L,-U";^i,S^^

-

».-.s iK.v,.r put ,„ pr„rti,.e. ,,,.,1 whore it wns ,.onsi,lon.,i
n.'.-es»ar.y „r .les.rnMn that the nrijinnls should be ,,ro,l,
or the ,n«pee.,on nf the Cottrt. ,i., onl-r wa.s ol.tai ,e,l fro,,
".•„"'»"»*'•"' '""

• "," !'" "''''''•'•"'•• •^•''•'l< "• I'n.thonol,,;"
." the eo„H appealed tro,„ tn forward the oriirinal reeonl

';'; '^"i;''™"' f^""--' fn nr.pari„u- the present r,ile« i,
v.ns thought het er that in nil ease, the original ,„„terial in
li.' r„„rt appealed f„„n should he trans„ii!,e,l to the Reiris-lar alon;.' «-,th the eertifitd ease. It will be the duty, th,Te-
',:,''!;•

the \ "fr""''^'' ''"li'-itnr to praeeipe thesj ,,apers
.,, the enstod.an of 1 ,e,n ,n the Oont-t below, and to attend

n the offiee of he ne^.sfar after the e„s. has been .lispose.l
|.l.^and pm the necessary eharses for their trnnsntission

The Conrt has severel.y eo,n,nonted ,ipon the praetiee of
-.l.,-,tors ,n aCTee,nff between themseh-es to print only part
.1 Ihr ,nater,al intended to be ,ised. or referred to in thes.|,r™e Conrl. Eyerythins «hi,-h is ,„a,le pa,-t of the
e;,s.. by eonsent of parties, or by order of the .Ind^e below

u'!^!' M Z ^is"r
"'""'" ""'^^" '""-'"'' '"^•"^"»^''

Robb V. Stafford, Oct. 11th. 1906. (0am. Prac. add et corr

)

The Conrt announees that the praetiee of printing by.en of «,l,i.,tors cdy sneh part of Ihe settled ease as..tlnnk necessary and by the same eonsent proyiding that

,nne,I """r ""f
"'"' '" \^' ^"I"-™" Court and ns^d on

'll ,ere»?, i"
?"'";' '''^P'''"<i"« with printing, the Conrt

»)ll hereafter look only at the printed ease.

.)l.i

NOTICE OF HEARING OF APPEAL.
Rule 15. After tHe filing of the case, a notice of the hearing

of the appeal shall be given by the appellant for the nert follow
inB session of the Court as fixed by the Act, or as speciaUy con-
vened for hearing appeals according to the provisions thereof, if
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Knl« Mi. tnfflclent tlmt shall intarreiM for that pnrposa, and if betwMn

the fUinf of the cau and th« £ it day of the n«xt enining saialon

than ihall not b< infflcient time to enable the appellant to serve

the notice as hereinafter prescribed, then snch notice of heari;ii;

shsU be given for the session following the then next ensaint;

session.

Rule 17 roBulates the form of tlie notiee nf heiirini;. iiii'l

Rule 1H lives the time within whieli servioe of the notii-.

must he matle.

Rule 67 provides thnt in eriininal apponls and appeals in

matters of hahcns corpus, the notiee of liearing should Iv

served at least Hvo days liefore the day of the session !it

whieh the appeal is proposed to be heard.

It will lie noted that in the latter eases, notiee nuiy l"

served liurint; a session of the Court, and that the day I' r

whieh notiee of hearing; is piven may he any day of \]\-

session and not the first day of the session as required iii

other appeals h.y this Rule.

Rule 10, suli-sees. 2 and 3, provide for a notiee of hearinir

Iteinff served upon the Attorney-General of Canada and tlio

Attorney-deneral of any Province, where eonstitutioiijtl

Timtters are involved.

The Court has refused to henr an appeal until sii h

notice has been piven.

SPECIAL NOTICE CONVENINO COURT FORM OF.

Rule 16. The notice convening the Court for the purpose of

hearing election or criminal appeals, or appeals in matt ^ of

habeas corpus, or for other purposes under the provision uf the

Act in that behalf, shall, pursuant to the directions of the Chief

Justice or Senior Puisne Judge, as the case may be, be published

by the Registrar in the Canada Oazette, and shall be inserted

therein for such time before the day appointed for snch special

session as the said Chief Justice or Senior Puisne Judge m»
direct, and may be in the form given in Form A, of the Schedule

to these Rules.

Where the matter has been urgent the P jgistrar has

obtained a special issue of the Canada Gazette so as to

comply with the provisions of this Rule.
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" " •'* "' "K' >'Cl(iiviiii' Court Art,

:>v,

priivisiolis ol'lliilf 17

PORM or NOTICE OP HEARINO.
Knl« 17. The notic« of hearinx mav h. i„ »i. ,

Form B 0, .h. 8ch«.„,. ,„ .C. rI.
'""" *'"" '"

Wh™ an npiioal is ||,.nr,l rr ,w,7,. the f„„r. r„^ifliilnvit proviii« sorice of nntL V I • ' r<''|i"r.-s hi,

lohpr. 1897,
I'm,,,, 11, y. C„m,r„„. i;),], o,..

WHEN TO BE SERVED

-'- the appeal has CI t lo „T: ;"^'''^'''^''^ ''"«
^ .«7 of the Doniininn Con r v. H,., 'Fir,-

"''•:'' ""''''''

"'"•'I«y notie,. of hearing l,e,n» given
'
"""''"' ^" "

HOW NOTICE OF HEAEINa TO BE SERVED

by affixing the..! L sol
"•• "" """^ ""^ "• ""«'
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2. Whtre the Ttlidity of a Stitute of the Parliament of Can

ada U brought In aneition in an appeal to the Supreme Court,

notice of hearing, atating the matter of juriidlction raiaed, ahaU

be seryed on the Attorney General of Canada.

3. When the validity of a Statute of a Legislature of a Pro

vince of Canada ia brought in duestion in an appeal to the Supreme

Court, notice of hearing itatlng the matter of JurUdlclion raised

thaU be ier»ed on the Attorney General of Canada and the Attor

ney-Oeneral of the Province.

Wliorc tlic .ipi»'llii>it "V rosponili'iit iippi-iirs in piTwiii

ride Riilrs 24 iinil 2.'>.

O.P.R. T. Ottawa Fire Ini. Co., Teb. 19th. 1907.

Vfter .irRUin.'nt ami .iu.lKiiicnt ri-serv«l, llu' Court (.m^

tl.f zollowins .lin..tioi,8: -Tlie argument at l.ar rai8«l mu.

iu.portant .|uostions as to the p..«ers «t the provmcml Ur

-

latures to incorpornt.. .o.upnnu.s an.ln.-i to ^'"'; " '
,

limitations upon that power «"'
''""'X „ V A Act .

"provincial olijccts" in s.s. 11, s. 92 of the B.N.A. Act t

also raised otlut cpiestions of puhl..^ .mportanee as to II.

effeet ami meaning of *he existing- Dommion leRtslatM,

authoriiting li.'ensos to l.c issued perm.tt..,K pn'v'ne.a
.

i

:„ranee companies to earry on .their h™'"'- th- «

rnnndn As these questions involve the powers aliKt

«,e Dominion Parlian,.nt and provincial legislatnres to H-i.

late wo think that the ease upon these points shot Id t" r._

„ S^iod an. that the Attorney-General of the Ro"""'™ ",';

the Att..rnevs-General of the several provin.tcs shoul.l !.

notifie.1 s^ that such ot them as desired might he hear. o,;.

Z qu.sti.m of the powers of the respective governments t,i.>

represent.
'

'

• THE AGENT'S BOOK."

Rule 20 There shall be kept in the office of the Registrar o(

thi. Court, a book to be called "The Agent's Book," in which aU

advocates solicitors, attorneys and proctors practising in the saH

Supreme Court may enter the name of an agent (such agent be

ing himself a person entitled to practise in the said Court), at m

aaid City of Ottawa, or elect a domicile at the said City.
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Th.Tc hiis h.-on (trciit laxitv

Jll)

luivc
'"•Klivt i„ tills n-ifiinl

7. "li III cli.fimli „f „
"'<• «( Piintiiiii iimv !>,'

IMKiiuir llic »ii„|',, j,.

vi"i..n» of (hi, n.il,: ; 1; . ; ; '" '""'I'ly.ni.' win, ,|„. ,„

"'">'. ""<'" '''"il I -idiis ..nns,.,r
«• inl.ir liiiviiiB III, Oitiiwii nirrnt
siimcH.iitl.v H.rv..,l ,„„|„r Riill:

":
the (,m.T of til." Resist nil-

'";•""; "»'' •!" ins..ii1,in. of ,1 ,,,,'' ,.''''"';<'.''"'' ."'.''''

.-<lv.s,.,l with refer,.,,,.,. , , „|, j,,, .;,;,' 'I' "" I:""'-IP'>1

I'l-esent in Toiirt to l„.,ir i ,,„,„ i" "'''''"""""" '"'

P"rt.v „„ ,i|,p„in„„„„, „ „"";,",' "';;'," "f 'l"'."ther

"f th,. .jii.lpment. .-Miil ,„t,.,,,1 : :,,;,•
'"" '^" '•"""•'"<

S.,n,oti„,e. ,,..-tioi„ „ril'!".:
'

,u,' .."un'Z "f-'""'"-"'-
r,.,|Uirin(f 1 tliormurli iiroiinintiin,... . .

' *'"' ""<"'*>'<

«itli th.. nature of ,h, ,^

'" "
'

"•'",'""• '" "'" ""•»<

''ondnctiriB liiisini.»s with th,. I{...
"'""".'''"''

'» 'in i|.|.,.;r|||,ir ,,ni,.ti,.,. » , r .
^;r;^j^„,,„.enta,re„„ire.,i,;„;;:;,,p;^„,r;;n;r ..;;'

1(1,1.. ;,i.

expense.

,>tli,.e Uy eorre-

i.iiiM

'ipier

WaUac. 7. Burkner, May 2nd, 1883

!"..'«^..™"dt.h!;'^li:;:;r.!;:''f';r
')"""•" "«""•• ""•

Mr.^t.^-i~t''"^

"-struck from the tt with cos,'
'"'"'""^"'' ""' ""P™'

»^-n- in ,L agent'slokM h""
'"*•"' ,"'" "•'""'' "f •"«

•I- n,nn,e himself. VrRi ,
' rV'?„"7!;'"

'1'"" ""' "'"^'

tr:

i« sufficient „
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Ruli 21.

RIIPREHE fOIJOT KL-LIX.

t„ net M owh mfont in nil m.p'nl" lo that Court in whifh 1

nmy I..' oonc.Tn.'il (•r in lli.' lullowmi; n|.|>.-al, viz., ).

"'Thc'li'inhdrity may Ih' rcvok.il liy a «ul»<'MUvnl one nn.l

a ni'W entry in tlio ioniV.

Th.. pracli.'o chtninH , f nllowinu in im ordinary ;'n.<« -()

to the .in|..'llnnt'>. iiKc^nl ami +1.-. to tli- .-..Hpondcnt aijent.

iinlrsH th.- appral has h.-n inscrilHMl "">'•• Ihan oium. m
,vhioli oBHo hoth iiKcnts aiv I'ntil.Hl to llo- f.-' of ^0. Wher.

tho solic-iton. for tho npp.lhint or rospondont praHioe in th

City of Ottawa, Ihn practice olitniiiH ol allow mu half lc<» in

mich cane.

SUO0E8TI0N BY APPELLANT OR REBPOKDENT WHO
APPEARB IN PERSON.

Ridt 21. In c»M »ny «pp«ll»nt or reipondtnt who may have

b«a rtpreionttd by attorney or lolidtor in th. Court below ehall

denlre lo appear In pereon in the appeal, he .hall Immediately

after tho allowance by the -ourt appealed from, or a Jadie there

of, of the .ecnrity required by the Act. Ue with th. Ragiitrar a

inggeition in the form following:

"A. n. B.

"I OD., intend to appear in perion in this appeal.

(Signwl) O.D.'

Tliis is a reproduction of the old Rule H, except that it

goes farther and includes the appellant as well as the re

gpondent.

Charl.T0ix Election Oaa. (VaUn v. Langloia), 10th Jan., 1880.

Counsel for respondent moves for order to review tnx

ation and to have counsel fee allowed to respondent, ;.u

^Ilvoeate who argued appeal in person. Refused. Fournur

and Henry, JJ.. dissenting.

IF NO SUOOESTION PILED.

Enl. 22. If 10 .nch euggeition be filed, and nntU an order has

b..» obtainod a. h.reinaft.r proyidod for a chuige of .oUcitor or

attorney, th. wiUcitoi or attorney who appeared for any party m

th, Oonrt below ahaU be deemed to b. hi. .oUdtor or attorney in

th. appeal to thi. Oonrt.



NirPRKHE fOIRT Hir.KM.

8U00BSTI0N BY APPEIXAHT OR KESPONDEMT WHO

"

-^

ELECTS TO APPEAR BY ATTORNEY.

Rult 23. Whin *n ipptUut or rnpondtnt hu ••'nurtU In
pwion In thi Oonrt Mew. h» miy eltct to *pi,Mr by .uornty or
•oUcltor In tht appttl. in which cat* th« ittorney or olicltor ihiD
flit a iifintlon to that tfftct In tba offlct of th> Rcfiitrar. and
thinaftn aU papars art to be itrTtd on ancli attorney or tolicltor
at liereinbefore proTldad.

iV.'l

This Riilp i« ,1 ri'iirniiuilion of iil<l rfii',. 1!l. nn-iti that
II i« iiiHtle Bpplk.nl.lp to the Rppillant iw will „« thn re-
upondpnt.

ELECTION or D0.4ICILE BY APPELLANT OR RESPONDENT
WHO APPEARS IN PERSON

Rule 24. An appellant or reapondent who ar ir» In penon
may, by a lOKeition Sled In the Regittrar'a . ..., elect some
doffllcUe or place at the City of Ottawa, at which aU notices and
paper, may be lerred upon him, in which caie .ervice at inch
place of aU notices and vapers shaU be deemed good .errice.

This is n rcprodiK-lion of old Unh- 20, except that is is
inade «ppli,.«l>U. to the appellant m» well as the respondent.

SERVICE WHEN APPELLANT OR RESPONDENT APPEARS
Df PERSON WITHOUT ELECTING DOBHCILE.

Rule 25. In case the appeUant or respondent who shaU hare
appeared in penon in the Court appealed from, or who shall hare
filed a inggeation nnder Rule 21 shaU not, before service, have
elected a domicile at the City of Ottawa, service of aU papen
may he made by aiHxing the same in some conspicuous place in
the office of the Registrar.

This is a reproduetion of old Ride 21, e.'secpt that it ismade apphealile to the appellant as well as the respondent.
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Rule 26. OHANOINO ATTORNEY OE SOLICITOR.

Rnlt 26. Any party to an appeal may, on a? ex parta applica-

tion to the Registrar, obtain an order to cbange his attorney or

solicitor, and afUr serrica of snch order on the opposite party,

all serrtces of notices and other papers are to be made on the

new attorney or solicitor.

One attornpy's name only should appear on record. In an

application to change the name ot solicitor, it was shewn

that irpssrs. A. and B. appeared on the case as solicitors

and that A. had died. Tt was desired to have the name of B.

alone inserted as solicitor. Application refused hy the Chief

Justice of the P.ipreme Court as unnecessary; Gilmour &
Itankin v. JliiU, 1 Kerr N.B. 94, referred to. The Exchange

Bank v. ffpringcr, 24tli Fehruary, 1887. Cass. Prac, 2nd

ed., p. 141.

SUBSTITUTIONAL SERVICE.

Rnle 27. Where personal serrico of any notice, order or other

document is reqnired by these Rnles, or otherwise, and it is made

to appear to the Conrt or a Judge in Chambers that prompt per-

sonal service cannot be effected, the Court or Judge in Chambers

may make such order for substitutional or other service, or for

the substitution of notice for service by letter, public advertise-

ment, or otherwise, as may be just.

This Rule is new. It is adapted from 0. 67, r. 6 of tlie

Rules oi" the Supreme Court (England), and with referen.e

thereto it is said at p. 1224 (1912 edition), that there is douM

whether this rule has any application for service out of t'.v

jurisdiction. But if it has, it is limited in terms to eas.s

where the writ of summons could he personally served as a

matter of law. . •» .•
i

Formerly there was no special provision for substitutio..al

In ordering substitutional service, the primary considera-

tion is how the matter should lie best brought to the persinal

attention of the person in question himself. Re Mclaughlin.

(1905), A.C. 347.
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nsiiHlly followed
One- nf the following methods

iiiAking the 8ul)stitutional service

:

1. Service on a person.
2. By leaving a eo|,y of the <h,™nient at the residence orplace of hii.,iness ot the person desired to he served
.i. Uy advertisement and Ihroush the post

^^^A form of Order will be found in the Appendi.x, infra, p.

I'rnof of SfrHci hjj Letter.

If the order is in the usual form for substituted service

"^•r':^il;i*^;!:.-','^-r'-' '»-
«)-: nmdavit pr,;:;;^

. ._ •
, :

-'' - ' ..-.Ti. 11.11 iiiHi uie
v.rviee should show the letter was prepaid
thnu-ood. 1897. 1 f'hv. 41.

V,'fi}themRloir

Klftct of Si nice uiidi r Order.

Whilst the order is undischarged, servii'e under it is-lUiyalent to actual service for all parties, although the pro-^.-clmgs never ,.ame to def,.ndanfs knmvh.dgc ir„/( v

Xereicc vpo>i Other Persnim.

Serviet! will be ordered upon such persons a.s are ininliedlv"i.thonzed to accept that particular service, or who wil cer

^:z;r^T^n^ *' """<' •" •"- ''-'^•- "^r-

The order for .service was made in the following eases
L pen general agents (Jams v. Cargitl, 11 L.T. 5(J(i)

»l"Cial agents {//oft/K/H.w V. t'oKWii.y, 12 Si. 140)- upoii
relations oi a mortgagor who had absconded, the mortgagee
undertaking to ask for a sale at trial {Wulrerhampto,,, etc..
( u v.BoHd, 29 W.R. 599). On solicitors who have acted foi^
.l.teudant m the subject-matter of the suit (Ilundm vlUmrs, 4 Ha. 306; Jai/ v. Bndd (1898), 1 Q.B. p le- cf
'•"grettv. Emmanuel, 6 Times Rep. 45;i; on a former solicit

tiii-ot defendant (Seton, p. 4. F. a) ; on solicitor who had
|i'teil ior defendant in another action, but who sent
iiiHk the writ .saying he did not intend to act for the defend-
iint in any further litigation (Watt v. lianirll, 3 Q.R D 183

1

1

' ',° ™"''' '^'"*<^' h"»«ver, the defendant so served was
|iii""ed after judgment to re-open the ease on showing that
l| had had no notice of tlie proceedings and had a good
'lelcnee. A\here the defendant was in India, and his solici-
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Htile 28. toFH refused to aooept service on the ground that they had
no instructions, an order was made for substituted service

upon defendant's mannginf? clerk at his offices and upon his

solicitors, defendant to have six weeks to appear (Armitagf
V. FiUuilliam, W.N. (75) 238; cf. Jfl?/ v. Budd (1898), 1

Q.B. 12 (C.A.) ; Tottenham v. Barry, 12 CD. 797) ; on

feme covert when husband out of .iurisdiction (Seton p. 4.

F. 3 (n.) ; Bank of Whitehaven v. Thompson, W.N. (77) 45)

:

on person in communieation with defendant (Dicker v.

Clarke. 11 W.R. 635).

Election Cases.

Held that under the Dominion Elections Act, service of nii

election petition cannot he made outside of Canada. /.''

Kinp's N. S. Election, Parker v. Borden. 3fi Can. S.C.R. 52('

AFFIDAVITS OF SEBVICi:.

Rule 28. Affidavits of service shall state, when, where and how

and by whom snch service was effected.

FACTUMS TO BE DEPOSITED WITH REOISTRAB.

Rule 29. At least fifteen days before the first day of the session

at which the appeal is to be heard, the partiep appellant and

respondent shall each deposit with the Registrar, for the use of

the Court and its officers, twenty-five copies of his factum or

points of argument in appeal.

The factums under this Rule should be deposited not l;il« r

than the third Saturday preceding the opening of the sessimi,

The factum should be as complete as possible, !)ut \\\c

Court has never refused leave to counsel to hand in for tli.

use of the Judges a printed list of authorities cited at tin

hearing not already mentioned in the factum. An addition;)!

argumentative factum is never, or very rarely, received, iinil

would not be accepted by the Registrar for distributinti

among the Judges without special leave of the Court. Tin'

^ additional list of authorities should be printed and oopi *<

sent to the Registrar as soon as possible after the arpumi nt

of the appeal. The factum should not contain irroliv.int
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1-rae., 2nd ed., U.l '
""""''' ""' '""•I'"'"'- Ca.,s.

''''""""'
'•''/" "'»,- //„/„„,, r,„V,»,, J/,;„„,,.

M.™»,-„n,lu,„ i„ lio„ ,„ ,„,„„„ ,,>,|„i, ,..,,,
j,^^,^,

^..

r/tV/H Appeals.

«..i:^7i":!;;:„:""^'
'" "'"-'^ ''-i-'-^r wi,h ti„. ,„,.,

f^rrliigiiir Appials.

A f«et,nn is re,,nirn,l „.s i„ ,„1„., „,,p„„,, „,„„ ,, .

_^. .^

Kactums are required. Rule W).

''/. -V «,.,., A, /,„ /,,„,,, „^ ;,„,,„,^,^ r„„„„,,,,-„„,,.,

H'aetui.is are recmiri'd. Rule 80.

h'P'ols fro,,. tl„ Boanl of RaiNray C„„„„is.i,.,„ ,,,.

Paetunis ar,. refpiired. Rrile 81.

CONTENTS or FACTUM.

Part 1. A concise statement of the facts

the error aUered i<, »,fi,
'"' "''"neous. When

evidence ttlcl1™ '" "" '"'''""' " "^-'^ "'

When the errorX^.s't "'""" '"'" "" '*'''^ '" '""•

'» tie jury the w* , f "'""' '" '*« ^""S" "f the Judge
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Bale 30. Part 3. A brief of the argnrntnt setting out tlie points of law

or fact to be discnsiied, with a particular reference to the page and

line of.the case aud the authorities relied upon in support of eacn

point. When a statute, regnlation, rnle, ordinance or bylaw is

cited, or relied on, so much thereof as may be necessary to the

decision of the case shall be printed at length.

lo tlie Judicial Conmiittec of tlic I'rivy Council what i^

called a w.«r corresponds with factum in the Supreme Couil

The provisions witli respect to the case will he found printc!

infra, p. .'>(«). Safford & Wheeler, p. H71, say the pra(^tiee in

the P. .vy Council is to require, where then' are a numhcr ..i

respondents, that when thi' interests arc substantially lli'

same they shall he represented by the same solicitor. Siiiiil

arlv Rule 64 of the Judicial Committee Rules provides tli^it

'• Two or more respondents may at their own risk as to cusU

lodge separate eases in the same appeal."

Tn the iirst edition of this work it wa.ssaid: " The nuiiilur

of appeals set down for hearing has largely increased diu'

inR recent rears. Treatinpr the lc!,'al year as beuinninsr on llh

1st September, the eases heard in the Supreme Court in

1003-4 were 10.3; in the year VM)i-'>, ]0(i; in 190.5-0. 130: .iinl

in in06-7, 140. With the orftanization of the new Proviinrs

• and the natural increase of business throu^'hout the coiiiiliy.

the work of the Court may rea.sonahly be anticipated tn

increase in the future. The Judges, therefore, have hiid I"

consider the necessity of econoniizingr the time to be allomil

for the hearing of each appeal, and as a residt of their ini|iiiiv

and consideration, they have concluded, that if factums ,iiv

prepared with greater enre. the time allotted to counsel fur

addressing the Court could he very materially rcdii.cl

\ccordinglv. hv this Rule very special provisions are iriail-

" --^ •-- Kiilr
with respect to" the preparation of the factum, and by

:i8, the time allotted to counsel for argument, without s|..,„

leave of the Court, is fixed at three hours for each side

The provisions as to the cimtcuts of the factum arc hiiL-vl

modelled upon the corresponding provisions of the Sii|.r.ii

Court of the I'nitcd States, and in the first edition ot th

work published immediately after th> acw ruh^s came in

force, it appeared to the writer that the best assistance 1

could give to counsel in preparing the factum in acconlnm

with these Rules, was to furnish him with a wcll-pn |i:m'.

factum in an appeal to the I'nited States Supreme (

hut after five years' experience it is possible to giv
lirt-

e a tiiiulfl
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Contents of Farliim.

Vernon y. Oliver, n Can. S.O.R. 156

Coleman V. Muier, 23 Febrnary, 1882, Oas,. Dig. 2nd. ed 683

WaUace v. Souther, Coat. Dig. 1102

;""i su.,i..ot ,1,0 -lic'i^; oX. . , /e :;r i?'j5
"'!'" •;«'•'""

his casts. '™ "' "" ( ourt (jr Kiw hC

Fairman v. City of Montreal, 13th Mch., 1901, Cent Dig „05

"l.i.-h wcrcsta,,..! l^lT^^l^'l^:^" ^^^'^
V'""*'^

'"'""
r»mm for jud^nict «s print.,] ih„ nuiKm.m. „„d
™t.;nal to he road .,,- iuJ^cZ^^^ :^l;^:{^^'^

"-' P-P-

Eing Kee v. Yick Chong, April, 1910

Idington, J.-

^-.ul^/whaT,.'t!;^°;.''„^,'^^^'^'' - = ""'"•>• because ., „as

"^^'is.rn'>o";r°eLrnt'£-rr-:-;ea; L'r;.™-'
'-•'

•V_>7

to Ntriko

I'oIIouiii},'
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, ,„,,e».e. .nu„.e, 'or .ho aPpH,,. -
.md-t.^.n. -' to ...

any part o( the ta.lum ™ "'
"mmed by the full Court upo.,

?ourt may direct the (a.tum
"Jf /',»„'''„Vrter tn.y K> dl.ml^lTJB

,.e'm°;:^rn'-^"'",^or:.otrm''^.he^Ppe. .o the respondent ,n

'"'^^,^^not wish to n,..e ot
-^,,",r;u."'ln'';?n.ffactC"wh"i

but there have been
»°„7"j;,°„"f„"''aTd "omitting tberetrom n,uo„

L'^.ry^ra.i^raP.n.'ru^l'JhnJ'nT.'iiat
. .00. on thU aa . a Hr.

""^^have ,0 ,.a„ attention tc
'"^Jf^ ^^ZlT "" """''"'

to reject factums not contorminB to the rules.

rniiiitu /»: ttnii-rompHrnirr irit/i Bii'''.

calls attention of counsel to tne u
^^^,^ .^_

costs shouW be disallowed.

Ore.n v. BUcmm. Jtine 1«^. 1«»«;,^«;^^' ^r.'' nppellan, .

The pvesidinK .iud<-e P'»"'%;; ,„;"„. „h.c1cs of th-

'"-"T
"""

"dlich Ts'": dep nl : re-iuired by the nc.

:;;i!"^T'"a;;t^™s,';;d"tl,a. Vreaftcr it will be ™„n,

that, this 1.0 stri..tly ""»I>li"l «'th;
p^^^_^, ,,„.

In .s^mW. V. •-'•"!';;""'";, ^.
-'opriate n nishmcnt to 1.

„o,ince» th«t ho.'e.'tev an ' Wr"P>i^«o^J
^^^^^^^__^_

such faetums. ,.; .j, ,.,, 2nd. V.ni.

,„;:.rdi::c£':^n":ndM^in^'""^.^.v.
........

Oct. nth, 1311.

l-iliiiq Factum.

„„„. , ««.»», .» »"-" •'• °™- "'" •'

motion.
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Otlur Ca.tr^s, I

O'Brien v. The Queen. 10th Jnne, 1878, Cans. Dig., 2ud ed.. 686.

Motion 1(1 liuvc iippcal hcfinl dI the then pirscnt scssinti.

notwithstaniiinjr "nsi- nml fni*tnm of (ipiu'lljuit imt lilnl ;tH

(lays hot'orp the first diiy oi session. iin(i f'artnni not yrt (ilnl

(tf lit'halr cif till' Crown. ('onnscj Utr Cmwn runscntiny.

Ai*p((il .'iiihhiUf^tl i>n Factiims.

Lawless v. Sullivan, Cout. Di?. 1118.

By consent of hnlli parties an appeal niiiy lie suhniitt.''!

on faetinns anil repin'ter's notes lA' a I'nririer ar<;ui[irtil

tiefore the i'mirt.

.V2t»

Charlevoix Election Case, Valin v. Langlois, 7th June. 1879, Ca^a.

Dig., 2nd ed., 684.

Court ri'Tuses to allow appeal tn In- siiliinilt''il un tin' l.-i'--

linns, !)iit (It'ciili's it innst he orally arffiii-d.

McKenzie v. Kittridge, 18th June, 1879. Cass. Dig.. 2ud ed., 684.

Where a re-Iuarin^ lK*eanie necessary owitij; let a elian^re

in the personnel of the (,'ourt. the .Iiul^e who had not heanl
the np])enl consent inf?, and eounscl I'or all pai'tics di'sirin^' h.

ihc Court assented to the appeal heinff snliniitted on the

fiictuins.

Muirhead v. Sheriff, 2nd June, 1886, Oacs. Dig. 2nd ed., 684.

On application of counsel IVir appellants, counsel for

respondent assentincr, the Court ciinsentod to have appeal

submitted on faetums without oral argument.

Hall Mines v. Moore, Gout. Dig. 123.

The appeal had hcen re^rularly in.scrihed on the roll for

hearinf? at the May sittings of the Supreme Court ()t' Canada.
;ind on the IHth -May, 189H. the ease heinjr eallcd in the iirdcr

in which it appeared upon the roll, no person appeared on
hehalf of the appellant. Counsel appeared for the rcspon-
di'nt and asked that the appeal should be dismissed for want
'tf proseeution. The Court referred to the fact that the i-ase

tiad been called in its proper place on the roll on the previous
day and allowed to stand over because counsel were not
l»resent on the part of the appellant, and the appeal was
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.li«i„iss,.,l «ith ,.«!». On 2()th May, \m, application }<y

motion WM made on lichalf of tlu- nppellant to have tic.

appeal reinstated ami restore.l to Us plaee on the roll for

hearint- on sueh terms h» the Court miifl.t < een. appropriate

the Krounil stated f.>r reiiuestiiiK "ueh mdulKcnee lieing that

..ounsel for the appellant were under a '".'"aPP"*'™"";".
f'

to the time when the hearinR was to take plaee. The moton

was opposed hv counsel for the respondent, who ohjeeted

tliat proper n,"itie.> of th,. n.otipn had not heen given as

require-l by the rules of praeti,H.. The Court re used ,,

hear the motion or to make an order sta.v.n^ the issue of .

eertitieate of the judgment already rendered '•.«">»«"'«
';

appeal, hut under the eireunistanees, the motion was .lis

"'1r'™"Seq^ily remarked hy the Chief Justiee with

respcet to this ease that had an applieatiun been made "i,

lu.llalf of the appellant to have the appeal
'!"<P'f''. "' '

the faetunis, the Court would not have disinissi'd the appiMl.

Parker v. Montreal City Passenger Rly. Co., Gout. Dig. 1102,

When an appeal inscribed for hearing « parte w^i-j

ealled, counsel for respondents asKed leave to be heard aii.l

to be allowed to deposit factum. Counsel lor appellant ccui

sentcd. The application was granted.

Western Counties Rly. Co. v. Windsor 6 AnnapoUs Rly. Co., 6th

Feb., 1879, Cass. Dig., 2nd ed., 683.

A point is raised at the hearing not in factum, and

counsel for respondent therefore objects that he is not pro

pared to argue it. The Court adjourns hearing tor a wceL

Levis Election Case, BeUeau v. Dassault, Cent. Dig.. 1119.

Wnen the appeal was called for hearing counsel for tiie

appellant apjieared, no one appearing on hehalt ot th, n
^

pondent. '^It appeared that the appellant's factum ..

not been filed until the morning of the day on which he

- appeal was so ealled, instead of three dear days before

first dav of the session, as required by Rule 54. The I t

refused' to hear the appellant ex parte as the case was llu.-

irregularly inscribed.

Lord V. Davidson, Cout. Dig. 1102.

When an appeal inscribed for hearing ex P-'/'^ ™^

ealled, counsel for respondent asked leave to be h.arrt.
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i™i4i'«c\^!;\«;rSat"tt,/
ri:;..:::;;-;-

:;':;:^od™t"''"
""""'• ""* ••" ™- »- - " '"«-!„.;:;;

Whitlleld V. Merchsnt. Bank of 0.ii»d«, Oont Dig. H03.
The rules respeetinff fmitimis must he strietiv e„n„,li,.,lwith, and the Registrar should not re,.eiv.. f „ t ms ^^ eiifter the delay speeified in the rule !),lult Tv 1^ ! r

rt^nUroTt." '"""",1 """^ ""' J'-^'ify a «in.i!
• « h"H the part of tlie ai,pellant or relievo him from the ,;m^

linenees of a motion to dis,„is. under S. V. 1il% '"Z

Ml

FACTI'MS IX I-NITEI) STATES SfPREME OOl'RT

.overlng the same polnt'TR' "^o, ll'uZZol,""' """'

<allert for argument, twenty-flve oopfes of a nrini /l'^,
'''"' "

Which »l>all, on applloatlon'^ be tu?n rfed to 'earh of [he V^"" "(
fngaffed upon the opposite side. " '"""^el

a. This brief shall contain. In the order here staled—
(1) A coacise abstrait or statenipnt m- .h=,

.uccinctl, the question l„volverrnr.°h'ern^\r;;rwSre^

u,ula,.ly each error -»er.e"d'and' In.'e .deS'to bruried^and'"''.';;

srsf': -h^r,-s^.'is.s---,:^S "^"-

"^rh'e-K''a^tL%T..''^"--^ '° '-^ aeclslrof^JheTa^^e
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alB 30. The following are Uerl«loin of Iho I'nited Statei Suprame

Court on Rule 21:—
An aMlBnment of error which alniply ave.i thai the Cnuri

below erred In giving the Inalrurtlona whiih were nlven lo tn.

Jury on Ha own motion. In the general charge. In lieu of th.-

Inatrnctlona aaked tor by the partlea. without ipeclfylng In wha.

the error lonalaled. or In what part of the charge II li contalnei

la an Inaulllclent asalgnnient under paragraph 2 of Rule 21

(Lucar v. Ilrooka, 18 Wall. 4;il>. ;t:.li.)

If counurl tor appellant or plaintiff In error diaregard Rul"

21 and do not Hie a brief In the form reciulred by It. tl •> appeal

or' writ of error will be dl«nil«»ed. I Portland Cement I o. \

rnlte<l atntcB. I :• Wall. 1, 3.)
, ,

And Ihc Supreme Court wan particular In requiring » "'•"

ment of the polnta and facta In the earlier caaeii. '/»"'>

Marateller. 2 Crnmh. 10; Relly v. L.imor. 2 Cranch. H*. •!
'

'
'

It seems however, that the Supreme Court will, In Its ili-

crellon, rclnstat" a case dismissed for want of a brief In lli.

form reciulred bv the Rule, by consent of both parties to II

suit. (Schooner Catherine v. fnlted States, 7 Cranch, 99.)

.It Is the duty of tlic Supreme Court lo keep Its records chir

and tree from scandal It therefore the printed argunicrr*

submitted In the case contain allegations and statements whcill.

aside from the issues or nuestions Involved In the contrt>veis>,

which bear reiiroachtnlly upon the moral character of Individual-

and whhh are clearlv impertinent and scandalous and uiin:

to b" submitted to the Court, the brief containing such scan-

dalous allegations and statements will be stricken trom the 111. -

(Green V. Klbert. 137 C.S. HI r,. 624.) Statements in B prim.

argument whl( h reflect on a member of the Supreme Court ml

are tl ,-reby disrespectful to the Court Itself will be stricken i.ii'

lly the uniform i-ourse of decision, no exceptions to rulin;:-

at a trial can be considered by the Supreme Court, unless tli.i

were taken at the trial, and were also embodied In a formal lul

of exceptions presented to the Judge at the same term, or whIi

a further time allowed by order entered at that term, or li

standing rule of Court, or by consent of parties: aiid, save iiiri. .

very extraordinary circumstances, they must be allowed by ib

,Iudge and llled with the clerk during the same term. I'l",';

gan Ins. Bank v. Eldred. 143 f. S. 293. 29S: Waldron v. Ual-

dron, l."e r. S. 361, 378.)

The fact that objections are made to the admission or icjc.

tion of evidence and overruled, la not sufflcient, in the al>.-. n.'

ol exceptions, to bring them before the Supreme Court. i-.ir.i =

cannot be assigned to the admission or exclusliin of evid.' -

over the objection of the party, unless the bill of excciil. .)i.

shows an exception was preserved to the action of the Lour .

overruling the objection. (Newport News & Miss. Valley I
';

Pace, l.'i8 U.S. 36 37; United States v. BreltUng, 20 How. - ..

The Supreme Court has repeatedly held that where a irrn>

upon a trial excepts to a ruling of the Court, but does not snui.l

upon such exception, and acquiesces In the ruling and .
"•

to proceed with the trial, he thereby waives his excei.non.



HIJI'IIKMK OHIKT mi.KH.

(Cimpbullv. H«v«rh|]|, nr, i- u «i,, «,,,. .,
«l tho rIOH- „r the 1)1. i,tl(f'. „ri, .

^'' *'"''" '"' '«»1"PI-. If

.xr,pt. «, the ruing ofthV'mr. "''""''!• »'"' """"-'•I'lam

V Oandoll. 1211 r h ^2T -„,„ '^'i^-^'
»"l'l''n' Int. Co.

'"al .8,0. Ina.mu,-, ,. 1,0 InLV ;
" ''"'" '" ''>" '"• "''I"'-

"rfor„„r:f,;l%',™':j,.";IJ.<';-; « v..r,,l,., I„ ,„. r„v„„r.
'!i.- motion. a,„l ill- mo.l™ . inl '

1 ^,1 "T""" ""•"'""" '"

'.•sllmonv In hi, nw,i.ot„lh >','" '""•<"•'>• '" miroUu.,.

'. <M»Bm. ?i
'',•"","'

2-r,
"•""""'" '' '•• « 2I''- 222: MoKk

.i;:n.'. ?„"„\,t:?,' %'t;r'r, °„urrr;;'.?,' r' ' ""r»"'
-'-

"^S5'ai^S"=-'^-«^'2-(^,r"^-?ci

:!an,a«.H only. (Texaa Pacific RallwLy v Volk I'l u S '3

333
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piHiirj Tom Ih. bill of Mr.piloni, or oihfrwlM. m <•>• "^"'1

thit the t«rt. w.re .u.h » to ni.lin lh«fn fii»l«n»l to th« Imu"

th>t w.i tri.il. (N.w York. *r.. v. Madlion, HI t'. 8. r.J(.

5i«).

rnder the priHI". Hi the Supreme Court, ind »r<or(IlnK lu

the requirement of Rule 21. . party who >""""• "„?''.^*'f'''
tlon of evldenoe mint make It appear, lo hU bill of eyeptloti..

that he «a. inlured by the reje.tl,.n. And. b, the rule. wher..

the error aailKned l« to the admliilon or rejection of ev den. ,.

the .pecin-allon .hall -luotn the full .ub.tail.e of the eviden..

offered, or .opy the otter a. .taied In the bll of e.reptotw. t..r

the puriMJie of enabling the Supreme Court to i»« whether ii.^

,vlden.-e offered II material. .In." I> woul.1 b.. die to reyer.n k

ludamont for the admlMlon or rejerllon of evldenre. that loul.l

have hod no effect upon the verdict. (Fa.kel Co. v. Clouul,.

SO Wall. 528. r.42. >*1).

At common law an obje.tloii to the lomiieleni'y of a wlln. .«

on the around of Interent waa required to be made before li'«

examination In .hlef; or. If hla Intereit waa then not known, m
•oon aa It wa» diacovered. And the rule waa the lame In rrnii-

Inal aa In i Ivll caaei. If no objection I. made to the teitlliM.ii>

at tne time it la offered, the objection will be waived, an.l «

motion to Btrike the teatlmony from the record, long aft.T ii«

admlaalon. will be too late. It a iiarty doea not object to t. »n.

mony when offered, he cannot afterwarda be heard to aay li. r-

waa error In receiving It. I nenion v. United Statea, H6 I s

325. 332.)

Whore the trial Court admiti Irrelevant evidence unil.r

objectlona and to which proper exceptlona are preaerved. mh
PXceptlona are not waived by failure of the party to excpl ic

the charge of the Court to the Jury UDon auch evidence. (
H l

V. I'nited Btatea. 142 V. S. 4'i0).

When a Jury la waived In writing and the caae trio I I" ;

Court, the Courfa llndlng of facta, whether general or "pciai,

baa the aame e'-fect as the verdict of a Jury; and although a hill

of exceptlona la the only way of presenllng ruUnga mad;. In 1 1.-

progrea. of the trial, the question whether the facta aet fori li In

a aoecUl llndlng of the C-^urt. which la equivalent to a ape lal

verdict are suHlclent In law to support the Judgment, may be

reviewed on writ of error without any bill of exceptions, no

exception being necessary. In case of special Hud Ings by the

Court to raise the question whether the facta found support the

Judgment. ISeeberger v. Schleslnger. 1S2 U. S. ;.«!. -^'.

Allen V St. Louis Bank. 120 U. S. 20, 30; Insurance Co. v. llo.iii,

95 U S 117 12.'.; Tyng v. Orlnnell. 92 IT. S. 467. 469; St. l-mli

v. Ferry Co.! 11 Wallace. 423, 428).

A statement of tacts by the Court In a recapitulation of thf

evidence, based on uncontradicted teatlmoiiy, no ru e of la»

being Incorrectly stated, and the fa<ta being submitted to tne

determination of the Jury Is t>ot open 'o
f«"S"°"

,»"'',
""""i."",'

constitute reversible error. (Wlborg v. United States, 163 i
.
^

632 656; Simmons V. United States. 142 U. S. 148. 155; IlaBset.

V. Boyd, 161 U. S. 397).
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HOW TO BE PRINTED.

. .r . ! • "" '" ••"'•»' •»* '""'l «ot b* nc.iv.db, .h. R.^.tr„ am... .i. „,„„.„.„„ h.,.i„b.for. .„„..<,« rtwrd, th. „.., ,r. ,u coopllrt wlti,.

""t""'".

ON
MOTION BY RESPONDENT TO DISMISS APPEALGROUND or DELAY IN PILING PACTUM

R«l. 32. K tt, ,„,u„t do., not d.po.lt hi, factum or point,
for .rjn.m.«t in .pp.., .ithin th. tim. limit.d by R„l. 2^,1.

M oond Of „„du. de..y „„a„ ,h. provision, of .h. Ac n th.

:.:i.-.

link .11.

APPELLANT MAY INSCRIBE EX PARTE IP FACTUM NOT
PILED.

SETTING ASIDE INSCRIPTION EX PARTE

'"«c,.„uy .„pZT.dT;.«d.'vt""°"
"

"

""" '" •"•-"•"

"^OISTRAR TO SEAL UP PACTUMS FIRST DEPOSITED

'^ in no „„ b. con„"„t^ ,0T ' T """" ""• ""
'-.h.ubi...f.,.--^::--;^^-.n^

l^jyn^ij''
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INTEEOHANOE OF FA0TUM8.

Rale 36, As soon as both parties shaU have deposited tliC';

said factum or points for argument in appeal, each party shall

at the renuest of the other, deliver to him three copies of his said

factum or points.

REGISTRAR TO INSCRIBE APPEALS FOR HEARING

Rule 37. Appeals shall be set down or inscribed for hearing in

a book to be kept tor that purpose by the Registrar, at least

fourteen days before the first day of the session of tne Court

axed for the hearing of the appeal. But no appeal shaU be so

inscribed which shaU not have been filed twenty clear days before

said first day of said session, without the leave of tue Court or a

Judge in Chambers.

By "ccticm :t2 of the Siipri'iiu' Court .\cl, tl\i- iv.-iil.i!

sessions al'.viiys li..,u'in on a l'uc;s,la.y. The .-ase, tli.r, imv,

shoHl.l bo filcl not latiT than the third TiR.s.li.y p v •..liii..'

the ononiiw "I- tlio session (20 clear Ha.vsl. The a.t.ii i-,

under Rule 2!1, sliouM lie (lepositeil not lat.'i- tlian the linr.i

Saturday |.i-eeeding the oi-ening of the session. an,l tl.

appeal should he inseril.ed on the third Monday preeediiiL'--

tl'at is the llondav foUowins the last day for deimsilH!; tli.^

f-ietums If the respondent has failed to deposit Ins i

the appeal must be inscribed for hcarmsr rx ;,«W.

.

inscription ,., pm'lr c;,n only be vacated on app.

supported by affidavit aceountinf; for tl-.c delay .\

consent on ll.c part of the appi'llant or Ins solicitor

not be sudicicnt. (Tass. Prac, 2nd ed.. 14.)).

Tho respondent cannot inscribe the appeal even t

the appellant make default in inseribinf;. ilis rcniclv i. ii;

motion to dismiss for want of prosecution. *"<; «..•! i"U

of the Supreme Court Ac-t, and notes thereon (tass. 1 1„>

2nd cd.. UR).

There are special rules relating

election appeals, cxclieciiier appeals,

appeals in matters of habeas corpus

Commissioners.

tuiii

ri;i.

ilil'll

iiiiii;'

to the inscription "

criminal aiM"'a^. nn

. and Hoard of liail""
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V.hclion Aiipiah.

The inscpijition is made liy tli,. Registrar, and not !iv
th,. soheitor for tli,. appellant (D<nninion Controverted
K ec.tions Aet. K,S.. e. 7 s. fiC) ; hut it is the dulv of the
^ "<" •" l'"y <li'' lieKistriir fop the inseription, the fee of
*."' ™"''' *•"' "wi-iption is made. North Ontario Klee-
tion, 3 Tan. S.C.R. :!74.

The ReKistrar will inserihe for hearing after hearing the
iipi'lieation provid,.,! for in Rule 711. Vi,],' Eleetion \,-t
'titra. p. 7(1:).

E.nliiqucy Appmh.
The inserir)tion in Kxelierpier appeals is also l,v the

Registrar, and not by the solieitor. f Kxelie(|uep Court .Vet
!!>'., ,'. 140. s. 82), Vkh Kxehecpier Court Aet. infra, p. 74fl.'

Ciimillnl nml llahiax Ciirpii.i Appenh.

The.se appeals are also set down by the Registrar after he
liiis iletermined when th,. apr)eal can he most eonvenieiitlv
licard in view of the provisions of Rule fifi.

Hiian} tif Kaihi-aii I'niiiinixsionerx.

Appeals are inserihed l,y the Repislrar and not ',v tlic.
Hilintor for the appellant. Vide The Railway Ai-t ' R S
I'. :{7. s. 5H, ss. 4.

Kleetion appeals take preoedenee on the inscription li^t
(1u speeial applieation eriminal and hiihias nirims appeals
liiive been given an early hearing during the session K\-
'•lir.|iier appeals have been plaeed in the several lists aeeonl
ing to the respeetive provinces in which the cases were tiii-d
r,-i»s. IVae., 2nded., 147. Vidr Railway Act. iiifrn. p. 7nil.

AV I*artf Iiisfripfion.

Keirney t. Kean; Domville v, Cameron, Cout. Dig. 1118.
On an appeal being heard rj- part,, the Court requiri's

;iii alliclavit proving service of notice of inscripti.m for
lii'armg. '

• !/)/)' '1/ I'nfrrtid Aftir Day ,if Iiisrrlplinii.

^'"^

nie"™'"
' ''" """ °"'' *' ^^ '"" '^"'''- °™' °'«-

1" an appeal perfected after the dav for inscrihin- an
•'IM'ii'ntion was made by eomiscl f,n- appellant, counsel' tor

.->:17

Rii],. :i7.
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Rule 38. n-»|i(in«lrnt consenting, to have appeal heard at llie Nessi..ii

ol' the Court then proceeding. Ilelit. tliat the appeal iiiuM

come on in tlie regular way the following session, there bciii.'

no circumstances shewn to induce the Court to intcrlVr.' I<i

expedite the hearing.

Orip Printing & Pub. Co. v. ButterSold, Cont. Dig. 1120.

Co\nisel for appi'llant moves for leave to inscriii.'

appi'al for hearing, though the case had heen filed aft.T tli,

time limited for inscribing, all parties being d.-si-nis ..f

having appi'al heard and consenting, ilotion refused.

Slrikiiir/ ail ApjXnl fmiii Ihi TJxt

.

Parker v. Mortreal Oity Passenger Ely. Co., Coat. Dig. 1120.

A motion to strike an appeal off the list of appeal n-

scribed for bearing must be on notice.

Viilr uoti's to section 90.

COUNSEL AT HEARINO.

Rule 38. Except by leave on special grounds no more than two

counsel on each side shall be heard on any appeal, and bat one

counsel shall be heard in reply. Three hoars on each side will be

allowed tor the argument, and no more, without special leave of

the Court. The time thus allowed may be apportioned betvecn

the counsel on the same side at their discretion.

Fiinuer Kule ;12 read as follows.-

"No more than two counsel on each side shall be li.iinl

on anv appeal, and but one etiunscl shall be beard in rc|ily,

Tlie Court occasionally relaxed this Rule and beard m")'

than two (TMinsel. where special reasons existed.

Coleman v. Miller, Cout. Dig. 1106.

The Court beard a third counsel for aiipellants, noluitli-

standing the Rule li'J, as the laws of two provinces wciv in

question, and there was a cross-appeal. It was stated llwt

the practice permitted under tlie special circulll^t;llll•^

should not be considered a precedent.

Russell T. Lefrancois, Cout. Dig. 1106.

When one counsel from Quebec and one from Oiil.ni"

had been heard for respondent, a tliiril ctiuiisci lV"iii

Quebec "I was heard on French authorities applicable.
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JoMB T. Praier. Oout. Dig. 1107.

.|"e.sl,,,„» of law h„vinK to l„. „a.„.,l, tl,,.,... I.H .V .p, I

i'orr''nr;r"°"''r''.'",'"r»'
*'«' •'• <"•"•' "f <}"«.„ i en'

,

tT.r.1, /'.T'i'""'
'"" '•"""•"-I "" '"'•I' «'1''- Th.. Court

.IM.H sufl(„.„.nt (.round to ,.„us,. tl„. Curt to ,|,.|,„rt f>-om it,s

nn
'.1.1'"' ;'.''"

V"""''"
"" '""'•''"" '" '" '"'> <«• """'l"u each s,,,. and no inor... and to allow the an|„.llanfs

...nnsel ,o !„.,,„ and al«, ,„ r,.,,ly. If thoro aJe' .ov"ral
|i.irties m . appeal who are in differont interests thepraet,oe is to hear them by separate eounsel. hut if the^ are

.IS tojie heard In- the same eounsel. Mnrphrrm,,, P.C. Prac...

.").'«•

/.i«rr of rniinsr! to liiiitl rlinil.

roiinsel has ,.oi„plete authority over the suit, the „,o,le
nl eonduetms ,t and all (hat is iueident to it. assenting to
i.rdiet; .nsreeinpr not to appeal: eonseMtinsr to refer or to a
'I'mpromise, unless he has reeeive.l positive instruetions to
llie eontrary. (Ti* Annual Pra ' "ra.'tiee. ini2. Vol. IF..

is v.'sled in a solieitor.
tii4.) Tile same authority

U'xpniiilrul not nppcnnvfi.

It is unsatisfaetory to the e.,urt wh,.n Ihe respondent does
""I .ipp«ir and take part in the arKument. hut nev,.rtheless"I.™ ,t ,M satisfied that all parties have had notiee of the
preeeedinjis and an opportunity of atteiKlinsi. then the ,.ourt

i 1 h.,„"t ^f *", *" ^'^irtnin the ease ami ,o pronounce
.uiilsment. Strncha>i v. Dnuqnlt. 7 AFoo. I'.C. :)(!,-..

77o-(e Tlnnrs for Argument.

f„l|,f,*
" "^ *'" ^'"''''' '^•""'' •'^"Pi-om,. Court reads as

m ™.n 71f "'^'"'i"'
<" appellant In this Court shall be entltleil

r, ™f ™r'"^'' ""' argument of the ease, nut when here

ar.umen?°„'f\*™se™""""
"'" '" '""'"'' "" ''"'' "-"^ '"' ">«
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Kiile 38. " 3. Two hours on eai^h side will be allowed for the argu
ment, and no more, without Bi>i.<.-tal leave of the Court. grani*'fl

before the argument begins. The time thus allowed may h<'

apiKjrtloned between the counsel on the same side, at their dis-

cretion: Provided, always, that a fair opening of the case shall

be made by the party having the opening and closing arKti-

ments."

\s to this it has bocn said (May's rniti'd States Supri'itir

Court l*rac'tii'e, p. ;M2) :

" NotwithstandliiR paragraphs 2 and 3 of Rule 22, ilir

Supreme Court 'has, by special leave, in cases involving questions

of great importance, permitted more than two counsel to !)•

heard on a side, or for each party, in the oral argument of n

case; and it has also, upon application, in proper cases, enlarRcil

the time allowed by the rule for oral arcunient, to more than

two hours on each side of the case. (McCullough v. State of

Maryland, 4 Wheaton, 316, 322; Pollock v. Farmers' Loan and
Trust Co., ir.8 r. S. 601, 60"; s. c. l.'.T V. S. 429; United Stai.^

V. Texas, 162 V. S. 1, 3)."

Tho praclicp in tlif Siipn'mo Court is to di'lay iniikins mi

application for additional time unii! I'Oimscl has oxhaiisliil

what is ^ivoii liini by the rules.

CounsrJ— Hiifhl fo litfjiti.

The "Thrasher" Case, Cent. Dig. 1118.

Inasmuch as tho statuas should prima facie he ^-iin

sidort'd witliin the .iurisdiction of the Lopislaturo pa^sJiiL'

Iheni. any ono attackinpr a statute should boffin. ThcrdMi.

counsel for Dominion Governinent was first heard.

In re "Liquor License Act, 1883," Gout. Dig. 1106.

WluTi" :i fjuo'itinn of le<;istative jurisdiction is raised, 1h.

jiarty attackinjr the validity of an Act should Ix^'in. In thr

case in (|Uestion. counsel for the provinces were lirst hcml.

Only out counsel was heard in reply for all the proving' v

In re "Canada Temperance Act. 1878," (County of Perth). Cont

Dig. 1106, 28th Oct., 1884.

Question whether the Canada Teniperanee Act, !.-T\

section (i. i.ad lii'en eoitiplied with, and whether proeliHii:!li"ii

should issue under section 7. (S-v "Canada Tem|>t riii''

Act. 187^." II)

The Court directs tlio parties seeUini? to sustiiiti thi

affirmative, and wishing: to shew that the prochiiniiiiwii

should issue, to begin.
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In r« Kepretenution in th« w«„.. . -
„^

tU Hon.. „ Common., 33 0„. s.O.R. i<„ie .„

-y.'-k are respectively em W aftnri'" J""'
^""- f"'™-

should the words asR.'lI'atfl!,","
/''''' d''''™"'"' <-<''>^»-.

"•fi7, he construed iis meaning J ^"'*'' '^'"''i"" ^''t.

"rif-inal provinces offanada o? „!
' ""P.'"'"™ "f the fo„;

l"'cn nduiittcd to the ronf^1„l„,-
P^^mcM which have

^'.- of the British Nor^"t;;!e^t""ct'-'''"™' '" '"^ '"'-

-•^!i^^rs,l:^';;L^"" ;-• >"- «-.ia ».-

1 of the H.N.A, Act, and the u"" "'t'"'''^""' * "' ""-ti™
["•"V nces of Canada Ce nrtifed ot 1 h

""'"''' "^ •'"' ""••
l"r the I'rovin,.,. of Ontario and th^P

^''"""^ ""'> «'"nscl
"-'1 on the arKun,ent f"oun' , K'TT "' **"^-'"'<= »"«

f.'-st heard. Vi,,, also notes Rule 80.
"''"""""' "*"•«

I'lriign Counsrl
Halifax City Ely. Co. v.Tl.Q„.., Com. Di.im

<""nsel residinp in the Stnt,. nf V ,; ,

V"'--!
on hehalf of appe Ltf n L '"'

^'r''
"'"'''"'' '" '•"

•'^^77™l,'^"''l."f Canadl\™sref,Zr' '''"''"^' •-'f"-

™ l-ehalf of the ap^ellam.'
^'""""'""'"'^^ "nr "as hcar.l

llhiixs of Counsel.
Co.u.„., Cord.». CO. y. ConnoUy, lu^ Oct., ,9„„. Co.t. D„

*''^it ^:;i^:!; tnrti;:;^- - --"'«' ™
"PPcllant had been taken sdlnlvil "''"*'' "'""''' *''"' "'<'

l:i;"*nt in court. The "e^r i ,:l
""'' "•'''' """'•''' '" !><

;;"=: f:rc,nr;s ;/;•;,' -•»'''•'
»!" wound of ..ne..pccedillnL«t '"'"*', "''''"'" ""
Orantcd. ' '

"luess ot counsel retained.
.•is
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il |-

1; j

II

it J

I

No ru!e liaN Itccn laid down as to whotlicp Renior or junioi
('(luiisel shiill first nddro.ss the ('ourt. In eases from tlir

Province of Quebec it was the praeti-^e for the junior counst-1

Mrst to address the Court, hut in Dumpkii v. Martini im.

•Tune 10th, 1908, hcfore eallin? upon t-ounsel, the presidirii,'

judKe stilted that at the last session nf the court the ChiiM'

Justice had pointed out how it was de''rahle in Qnoh.r
eases that the practice which ohtains in appeals from tin

other provinces of Canada should he followed and that t!iM

senior in all eases should precede the junior in addrc^siii:;

the court. Afr. Lafluer expresses his approval of the ni!"

suffpested and states that as soon as the view of the Suprcnh'
Court becomes known to the Har of Quebec it wouFd be cnn-
plied with, but in the present apj>enl counsel had prepand
their respective arguments in view of the opening and stiit-'-

ment of tlieir case beinp presented by the junior counsel.

Barthe . Hoard, Not. 3rd, 1909.

The Cfiurt followinfr the previous decision atTirni the alui' c

rulinar as to order in wl'uh counsel shall address the CiMut

Jones T. BnrgesB, Mar. 13th, 1911.

A different rule prevailing in New Brunswick, iiiiil

counsel statinjr he had been taken by surprise, the rnli' is

waived in this instance.

Motions.

As a rule only one counsel on each side is heard on tlic

argument of a motion.

Other Canes.

Prorident Savings & Assurance Society t. Mowat, 11th Oct., 1901.

Oout. Dig. 1107.

An application was made on behalf of respondent t(i h.ive

an appeal postponed to a lower position on the list of .\<>'^

inscribed for hearing, a consent iu writing signed liy tin'

solicitors for both parties was filed and it was shewn iliat

respondent's coun^^l was seriously ill and unable to jitiiiui

at the time when the hearing on the appeal would be lilcly

to come on in its position upon the roll. It was acoor<!iMirly

directed by the Chief Justice that the case should 1m^ ptared

in a lower position upon the roll than that in which ir inni

been inscribed.
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Halifax City BIy Co . in,. «

'"t
-M- o'a „pp.

™ Zi ;;:r,
^; :"""': »' <'- "•-!„«,

l'™pnetor of tho raihvnv oomn.nv „ ", ' "^ f"-™"'™! and
I"

1'^ honnl „n their l.ohalf
£"7' "PI"'"""*"- ""! wisl.e,

^<«ml over lill next sessLn ""' ^""""l ""''.d to

POSTPONEMENT OP HEARING

session. ' '• '""• '"''o". or »« any foUowinJ

'». Th..s applies „„H. „ dmn^ n" H? ,
^"VT,'m. Court

""'lii'r an.l provi.I,.s for tliV n.!/
'"" "''"'<' ">les poes

"".V f"l'o«i„R s«.io„. f'ttirnaT,?:""""* "' "" "Pf^-'l t"

™n eifl,er notify ,he Court "vheTT "" """ "''*• -"' n^-I
<f'rm the Registrar in °rtin„Tf *'r..

"''''•-•;' " '"""! "•
" .'PPoal, and the Regi tr.'r wi 1 inV "''f

*" "•''Mraw
•I"; •I'P-"! is eallpd. As a ™|" ,',,''" *'"' f^"'"'* "'hen
"""Innvn it should he re-inserit, f ."" •"'''''''" *" ""'•'''v

t ' fm.rt directs an appeal to IndfnJ^ K<'s>.strar. When

-" reasons could n^^r/r^^ ,";',' -i"'-" V Rule 6, Z
'" "ny other respect imnerfeef tl.' f" ^"'^" ""'"• "• «
l'«t,,„nement of fhe heZn^ A-

^'""' ""•^ '•'''•et the

•"","f tfio list to permit nWs^n„ ^^^l.'""
'^''""' ' '•'t '"'

"" ;"- V. .^'„„»„,,, Cout Dip"'";;"''
"•'•"'^ *» '" added.

•'^'>''v.;^C:nrseit„rth?^rfr-
'""™ - ""'-' '0

n"^;r.nne the hearing "nti uehTnn ."""i"-
""' ''"'"^ »-m

'^"" "/ 0'fa«-a, 5th Nov l% ' *" "' ^
""""" ^''"•"•'''

.•)4:j
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Kal« 40. DEFAULT BY PABTIBS IN ATTENDING HEARING.

Rulfl 40. Appeals shall be heard In the order in which thej

have been set down, and if either party neglect to appear at the

proper day to support or resist the appeal, the Court may heai

the other party, and may give judgment withont the interrentiot

of the party so neglecting to appear, or may postpone the hearing

upon snch terms as to payment of costs or otherwise as the Court

shall direct.

Tf neither party ho rppresentcd when the appeal is enll'ii

for hearing, it will he struek out nf the list. If the appell.-mi

he not represented and counsel for renpondent asks for ili.

dismissal of the appeal, it will he dismissed with cust-v

Duriiham v. Waison; Sratt v. Qurcu ; Western Ass. Co. v

S^'atilan, Cout. Dig. 1111. If respondent's counsel inst.,Hi

of asking; for dismissal of the appeal, asks for the postpiiic

ment of *he hearing to the following session, the request will

uaunllv he granted.

Tn Titus V. CoJyiUv, 18 Cun. S.C.R. 709. the Court r.in

stated an appeal dismissed for non-appearanee of eounsrl fur

appellant, hut refused to do so in Fnran v. flandleif, 24 i't.n.

S.C.R. 706.

Hall Blines . Moore, Cont. Dig. 123.

The appeal had hcen regularly inserihed on the pili

for hearinp at the May sittings of the Supreme Court nf

Canada, and on the 18th May, 1898, the ease being eall'il in

the order in which it appeared upon the roll, no p.t-.u'i

appeared on hehalf of the appellant. Counsel app';irc.t

for the respondent and asked that the appeal slmul.l

he dismissed for want of prosecution. The Court rpfirreH

to the fact liiat the case had been called in its proper [ilaic

on the roll on the previous day and allowed to stand over

because counsel were not present on the patt of tli.' nppfl

Innt, and the appeal was dismissed with costs. On 'iOtli

May, 1898. application hy motion was made on behalf (A' tlic

appellant to have the appeal reinstated and restored f'> it"

place on the roll for hearing on such terms as tht' (""iirl

might deem appropriate, the ground stated for re'|iii'«tinL'

s'leli indulgence being that counsel for the appellani wtt<--

under" a misapprehension as to the time when the h.'nrinE

was to take place. The motion was opposed hy council ffir

the respondent, who objected that proper notice nf tli^
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motion hail not been »;.-..„

^'lr.a.l.v r..„,l,.r..,l .li«,„i««inV ,,. ,
i,"'';

'/ ""; i"'l'-"-'t
-'"..•.tanoos, ,|„. „„„i„„ wa^ Ins' ill"''

"' • ""' ''ir.

It was Miljwiiiii.nilv H .

"'"'"'•"' «illi"iit fijHts.

'-p«'t to this ,.,„;',:,'';::.' '•' ,'.'" ''"'•• •'"»• »i,i,

'^^•"---^ -'•^;' - i;-':^:^";;!;;^^^^^^

JraoMENTS-HOW TO BE SIGNED

Kdrrnrr Rrili. :ir, ,,rmi,P,.,l <i . ,

-'':"i'i I"-'"- tin. ,!„,,. ,',r;i,;;';;.'
I-, "pi- ...• .i„. c,,,,^

viNHn 1, now (ontain,.d in Rule W •""'"""»'• This ,„„.

AplSir'^'^l^'fi-Ji "''""'"^-W-- «ilM,,. r „M„

A,^i;fj';;:^;'^,;'--in.-.p, «iiM,„ „,„„„ ,„

ENTRY OP JUDGMENT

.pp!:^l:l^rrC'e^rr --'^ "-" -'"»

-

-nt upon the .olicitor for tb.^^"„
"''' "' "" ""»«"*-

'«". befor. th. ton, tod fo^setr" .'"'J
*'° '"" "'^ '*

TT shall ..tisfy Wm«lf in 11 ™
'"""""• "" K'**-

»«. h„ b... dnly effected
"'"' "' "" """^ <" »PPo»t-

This ,ind the foll.iwine seven R„i

' "'*"'^" '""^ '" ••< ^-'P-e™^ Court, Order., 5, &

."i4.-|

Riilo If.

!i's have heen ailopt,

62

«-t".ttL"L:7ani:;rr "« ^^'-^-' -pout.

-^ to ..tti. th. djftin L/h.rn:r"'
"• ""''"" ~'
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party-

*"- r rr. :.;r:r.r;r..': rout-.. ....

.

n t^i
:«r.r::u..nt ,«... ....r not...

.haU in an, c... .n which th. Oourt o, » ^*«'
"J.^^^ ^„

,xp.di.nt, ..ttl. any indpn.nt or order wKnon

Ippoiutm.nt, and without notic. to any party.

a.. «. Any party -'-^^':::ir..'^T.:X"::
„ .,.tl.d by th. R..i.trar

"^^^Yj^'-^/jtHh. oppo.it. pa„>

.te. a. ..tU.d, npon ..rving «»'•'" ^ ^^, „,a „,„t,..

,tth two clear days'
°»'"

V'/''
";t.„.rt con«nl.nt sc.i..

"'".vrrntriaLt: -rnT:;!y th. ..r, ,. ..

of the Oonrt, hnt th. .aia in
^^ ^^, „„„„„ „

judgment, if the Regi^rax i. M "" °'2\,. „„..„„, p„tj

'''™'°"%"dro":':z 0^^^^^^^^ •»"•-'" -*- ""

n:i:/::s:i---»:^^-:inr::
rn:rnr;^--".TndTn:rpLonno.dhytheCo,.

practice to l>c ol.scrved '" ^^JUing
_^^^ ^_.^ ^,„,^.,, ,,

Snd a, in
^^^<^.^^''°^'Z ntSon of the solicit.,-. V™;;

the Court without the 'n'^"™
j^^o „£ the ni.i.r,«i :

i.;oners from t^at proving «ereott
^^^^_, , ,, ,

th«t the minutes
J..11

be
^^^^'Jl', ,he judgment las l..«

Kegistrar as a matter of course

pronounced. „„,,„ the old rules.

«J
This was not the case

^ „.,,,| „.ttlfli

'"""T^l



Ht'i'iiKMi: (tiLiiT nri.».

In M>iiii' inHliiiii'iK. uniliT tli>' olil ruli-s. Ihc CfMjrt liii". iiputi "'<>>'

a iiiiitidii III vHry tlir iiiiniiti's ,i.s wltli'il liy the U uixlnip-,

iiniiMiili'il (ir viiricd its ,iiiil|fiii(>iit iih oriuituilly priiiioiiihiil.

Now Hiic'li «p|ilii'ntiiin« will lie iiind.' imiiiT Hiil.' (il. im it

i» irri-Kiiliir to inovi' to viiry tlu' miimtcs mIict.' thf Ki'mstriir
linn settli'il thciii in Htrii-i ni'i-onhii \vi<li tin' .jmlnnii'Mt of
111.' Court. Villi till' iiriiviHions of lln' liwt piiii ol' this lliili'.

This rule I'liLlmilii'H tlii" priirtii'" wliiili olitnins in Knir
hiMil whii'll luis hn-n cxprrNNfil lis t'i'llows:

"If nfter till' I{r'iii>tr:ir Iiiih m'ttli'il llic minutes th.Tc is

:iny difflonlty nr dispiiti'. iin iipplicalion slioulil he iiwiilc In
tl oiirl wliieli niiiilc II nliT iinil ImI'oii' Hie order is

I'iissrd iind entered, liy iiiotion, to viirv Hie niinnles. siiiiini>

Ilie im.tters oll.ieeted to. (di III rill Sliiin . ill-.. Cii. v. Willi if.

L'li C.l). I'ld; lliili^h Diiiiiiiiiili Co. V. Kiih.1. i;.'i W.ll. 84IU
(In siieh motion the only ipiestinn to lie iiri,nu'd is whut win
liie iietunl order miide. unless hoth pnrties eonsent to some-
Ihini; licint,' lidded, or it eiinnot lie iiseertiiined whut order
«,is made nnd then the ease may lie put in the jiaper to he
iiiL'iied iiKuin. W,.\. (Tfi) 2!M'i, per Itowen l,ord .Instiee,

> Wali.i, dr., Co. v. OnitVi. 31 Sol. .Tour. 110. When it Ih

desired to iidd snniothinR to the .jiKlKmenl as prononneed liy

llie eourt, nn application should lie made to the eiiiirt under
rule fil.

.•>47

l'"ii.<rnt Jitflgitteiil.

In drawing up n .indanient the reRistrar may liy eonsent
|iermit sneh alterations to lie mailc in it as he heiievos the
iciiirt would sanetion, and tlieso are hindini; on the parties.
ilinfiiporl V. Stafford, H Heav, 50:1, lllaLr v. llarrcii 2!)

CI). 827.)

The Supremo Court has frequently Riven judgment wii'i-
<iil arRument in terms of eon.sent minutes. Sueh a ,iudR-
iiinit acts as an estoppel. He S. Amfricaii, etc.. Co. (18!).")).

1 I 11. 37; Sleirart v. h'eininh/, 15 App. Cas. 108; Wilding v.

s,if.,lir.ion (1897) 2 Cli. ,').'!4; Law v. I. (1905) 1 Ch. 140.
Itut it may he set aside on any ground that would invali-
ilate an aRreement (Huddrrxfirld B. Co. v. Ualrr (1895)
2 (h. 273; and if eonsent is Riven by mistake, it may he
willidrawn at any time before the judRnient is passed and
ent.red

: IIoll v. Jcssr, 3 CD. 177 ; Lnris's v. L., 45 CD. 281

;

ni.lmnii V. Brrfiin (1895) 2 Ch. 6.18; fllewarl v. Kmnedy,
IS .\pp. Cas. 75, 106; hut when a final .judRnient has been
pawed and entered the Court eannot set it iside nnless a
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BuW 47. fraih aotion l» lirmiulit fur Hint piirpciw. iilllKiU(jh it lui«

Wen «o ciili'ivil liy iiiiHtHki-. Aiii»«"rlli v. Wilding (18!)(i .

1 Oh. fiTS; lluihlmliilil H. Cii. \. I.i'lrr, 'iipra.

An to when the mi»tnki' ih im <m.> HJdi' mil.v, vidr Miilli,>-

V. Iloiiell. 11 CO. 7fi;i, anil cnw's it"! (1!'12) Anniml

I'pHPti..', p. 4«:i (Vol. II.).
,

Kvon iiftiT till' Hn»i juilinnont li»« iK'on HRnml mi'l

ntort'il nnil lranHniitlp<l I" the Pimrt M«v. thf Hiipnn'.

Court hnn pouiT to iimi-nd "lU'li .imlKnicnt. nml will ilo m it

it in I'U'iir. that liy ovvrniuht or iiiintaki- iir orror hn-

oTPUprcil. Viilr mt'en to upction 2 of Supremo Court .\'

i

itiipra, p. 1.

BIckford t. Oraiul Janctlon Kj. Co., Cost. Dl|. 1123.

A m'iion to vnry niinutPH wn» ri'fiTr'il to Strong, .1., ti

Chaniliom, to ho Ku'liMoiiuontly hoiinl iirn forma Iwforo llir

Court.

Oonnman' Oordaft Oo. T. Connolly, Oont. Dii. 11«6.

A motion was miule hoforo tlio Court to vary the miiinl.«

a» iiot;lo<l hv the RoRistrar ly rocitinir spooinl fi'nturos ii« lu

the proooo.linK« (so,. :il Can. S.C.R. 24B-247) for tho |H,r.

poaoa of a r.roposod appeal to the Pnvy Council. The On. [

.Tuatioe took no part, hut tlie remainder of the Curt

(Tanohereaii, Owynro, Sodewiek and Oiroiiard, .1.1.1. » r.'

of the opinion that the applicant should take nothin- hy liii

motion and refuaed to interTero with the ..unutes Hh .-ttl..!.

atatinu however, that the RoRistrar should (trant a eiri.ti-

loate to the applicant ahewinR the nature of the proeeclinj;.

had for the purpoae of heiuK used upon the appeal to llif

Privy Council.

Note.—The Privy Council granted a new trial on t' run.

otherwise the Supreme Court order to he set aside iin.l tlif

.iud(?nient of the Court of Review to stand.

HacUion v. Attorney Oontril of Qaobec.

In this case an appeal to the Supreme Court wiis ,li-

missed, the Court being equally divided in opinion, bit i.

majority of the .iudsres in their reasons had ex press.'. 1
nw

opinion that the Gatlneau River was iieither naviRal.lc .i..r

floatable. The Registrar in settling the minutes of .n.ls-

ment, provided simply that the appeal was dismissed, the

Court being equally divided. The appellants ther.-ni.™

moved the Court to vary the minutes of judgment iiskint

m
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i.i«.rj^ of o„„„..., ,„., ...i, n;;;r,';:..i:^' „;i^';;i!;i,i;v,:'liMofhT ,|u.,t,„„, i„v„|v,.,| in ,hu npi^l •,;.„' '

^M ...her r..»,».,..» „„„.!, ,li,mi,«o,l «i;iL„„;l"""'
"'''

,„„;'"'
"''"'' •""• '" ^--y •''• mi"""-. «H, .li,m „i.l,

which »cl. Judtin.nl I. prononnc«l, nnl... ,h. Oonn .I,.ll „h,r

prcldjd th., by .p.cl.1 1.„. ,r .b. o..r, „, . j^^,
.'* ',^\*';

may ba •nto-ditnl or poitdittd.
Jnapmnt

..r".t,H!,/"''
'""""' " """' ""^' '" "^ "«" " »"-.r r.,airinf ,ny p,r.on to do .n .ct thereby ordered .h.ll mt.

i:hnwh.:h!b Tr*""
"^"" "» i^-^-tor o v;..thin which th. .ct 1. ,0 be done, .nd upon th. copy of th. lud.ment or order which .h.U be ..rv.d upon th. person r.«»lr.dt.'

h. .ir.ct following. Tl,.: ••« you, the wlthin-named A B

In m "" '" '""'" "' ««"'""' f" th. purpc. ofcompelUnf yon to obey the aune."
Porpo.. of

" /'" Do an Act."

-'Q.n. 478). "'f Dcakin (1900),

" ilrmnrttndum."

Mlt
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orders (Silous v. Vi-n,i<hi,i LmnI Boaril. .)•! I-.T. 20U; ««''

«,„ V. W«»r.-. (14 Fi.-T. Oh. 204).
. , „ v

\n ord.T containiiij; ii |iositivf iiml.'rtnkind to torthwiii

do k certain net sliouUl be indorsed iind served in acei.r,!

„Lo with tins ruh. (Ilalfo,;! v. IM,. 81 T.T. 721
:
bnt ~.

V. V. A. rf- («. (icnn). 1 Oh. 484).
, . ,, f ,

An indorsement in the fonn formerly used in the O.ium

of Obaneery «..s held snffieient, as •» is,"'" "''^^^'J"'
"'

the indorsement, supni {Trrhcnie v. DaU: 2/ O.D. fit.i

Order for attachment set asi<le becaiis.' incmoran.ln i

not indorsed (>(h urrock v. LiUk.Wl J l'. 2I«).

.\ttaehment refused because the aflidnvit ser\ed with 11,

notice of ni.rtion omitted to state that the copy order serv-.i

was duly endorsed with the memorandum prescribed by l,i-

rule (SloHloti h'lwthall Co. v. (lastoii (1SII.M 1 Q.B. •).!

\ttachnient refused in a divorce action tor non-eoinph

ance with an t,rdcr for payment of taxed costs, &c., bee.:,..

the order was no indorsed as required by this rule (i ri.
-
v

Although it was doubted in Kravs v. K.. G7 L/l
.

,

'

whether a citation in Probate proceedings was within i u^

rule it is the practice to require it to be indorsed heremvl,.

Attachment refused in probate proceedinss on the gr,im.,

that an order directing an executor to prove a wdl whie i lii„i

been disobeyed was not indorsed under tlus rule {in -

(londs of Bristow. 66 L.T. 60).

Where an order for possession named no time w.tliii.

which possession was to be given, and no memorandum i^ir-

suant to this rule could be indorsed, attachment ordercl t.,

issue, but to lie in the office fdr a week {llr, Ilipgs' Mort..'„ir„,

W.N. (94) 73).

Omission to fix Time.

When the order omits to fix a time, it is not th.

rendered ineffectual, but the Court will make a s"PPl""

order fixing the time (.Ncedham v. iV., 1 Hare, bi.i).

until a time is fixed the order cannot be enforced ((.'

V. Emhwi. 9 CD. 259). As to an order m K. R. H

judgment of Wills, J., Hulbcrt v. rotheart (1894), 1

244
" Forthwith " is a sufficient expression of time (Th

V Solif-s, Ij.R. 6 Eq. 521, approved in Halford v. nani

LT 721; but see GUhert v. Endtan, ubi supra).

'ivli.v

.ntiil

llm

:7„rt

"(J.I!
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5:>i

An orJer containing a positiw umleitakiuK to -
forth- Kule m.

with -lo a .•c-rtHin act shonhl 1,. sorv,.<l i„ a,Tor,lan,o ,vith

(190") 2*cS):'-
"'"'''" '' '"'' "^''^ '«'•'" V. AWnV;

Serricf tViV/iiH rime Fij;, ;,

Wlicro a oprtain tim<
qiiireil, tlip order must lie

proceedinffK to onforee it w

ii.iitc'ii t'o.' iloinsr tlio act re-
(1 "ilhin hat time. otli.Twise

(Diiinrlil V. Elms.
2 Reav. 2«H. A,„„s.: miss: 2 I„. ZlTm^^'^T:
siipplpmental order extending tin
nhtained; but this onier need'not lie endorsed under'the' ru'l'e[Trthrrvr v. Dah, 27 CD. (ifi).

Mhcrc Srrvirr I'lincrrsmrii.

An order to sign .judgment unless a sum is paid before
a clay named need not he serve.l on the defendant before
.liugment is.signed upon it (lluiiUm v. Robertson. WN
1^4) / t ; l2b (n).

ADDING PARTIES BY SUGGESTION.

Rule 60. In any case not already provided for by the Act in
which it becomes essential to make an additional p.irty to the
appeal, either as appellant or respondent, and whether snch pro-
ceeding becomes necessary in consequence of the death or insolv-
ency of any original party, or from any other cause such addi-
tional party may be added to the appeal by filing a suggestion
which may be in the Form C in the Schedule to these Rules.

.„ T'i'^ '•?'l
*•'? •""'' ^'^'""' Rules vary from the old Rules

.11., .(( and o8 in providing that the notiee of filing a sug-
gestion shall be served upon the other party or parties to
tne appeal.

Rule 36 afTorded the only provision for adding parties
in the Supreme Court under the former practice, but now
there is a special provision for intervention bv Rule 60

Sections 83 to 89 of the Supreme Cdurt Act provide for
suggestion m ca.se of deatli.

Tn Guest v. Dick, Oct., 1897, the exeeutri:? of a respon-
ilent who had died pending the appeal, was substituted for
him, and a suggestion allowed to be filed by appellant
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Rula 50.

8UPBEME COUllT RULES.

And where the appelhint hn.l made iin assinnment in in

sol^ncv after the appeal had l-een «»'<«» h.sas.s,gnecw..

added 'as an appellant, the Mireties to he hond for aecunt.v

?oreorfilin/a consent and an undertaking to be bound hy

the l«nd. nobvithstandins the ehange of parties^ O.sfrom

V .S',v"s" Mareh, 1898, 28 Can. S.C.B. 485. Cass. Prae., 2n.!

ed., 150.

Merchants Bank v. Smith, Z3rd May, 1884. Cass. Dig. 688.

The respondent, the assipnee of an insolvent estiit-

.

havin" died between the day of hearing the appeal and tl,

day of rendering .ind,.n,ent. on n.otion of counsel or ap.

lant the Court orders the .iudsment in appeal to be enter.,1

iiHiw i>ru tunc as of the date of hearins;.

Merchants Bank of Canada v. Keefer. 12th January, 1886, Cass

Dig. 688.

On motion of appellant's eo»..s..l. .iudRinent is direel,.!

to he entered mn,c pro Un,r as of tlie .lay of argument, n„.

of the parties havinp: died in the interval.

Ontario and Quebec RIy. Co. T. PhUbrick, 26th May, 1886. Oa»s

Dig. 688.

On motion of counsel for '•"I'™-'"'"-/"!''™'*';''.'^,
"'''

davit shewing that one of th, parties had died between tlv

dal of hearing and the date upon whieh udgment de.vero,

the Court directs .iudgment to be entered nunc pro tun, ,.s

of the day of hearing.

Muirhead t. Sheriff, 14 Can. S.O.E. 735.

In this case the plaintiff brought an action against tli,'

original defendant upon a contract at mdeninity. A l.r

verdict and before entry of judgment the defendant dul.

Upon application of his executors leave was given then. t^.

file a suggestion of the death of the defendant m the pro„c

riffiee, and by another order leave was given the pi a nt ft t,

s^n udgment uuuc pro tunc as of '"c 'late of the dea h

the defendant. Upon an appeal by the d«f"«'»°t- .«
'

'

,

Supreme Court a motion to quash was made by plaintilf on

The ground that the .iudgment had not been revived agninst

the executors and that the order granting leave to file a

suggestion was a nullity. The motion was dismissed and

appeal heard on the merits.
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Lord Campbell's Art.

White T. Parker, 16 Can S.C.E. 699.

In an action for no^Hi^'cnee the pluintifT wns nonsuited
and on a motion to tlie full Court the nonsuit was set aside
and a new trial or.lered. lietween verdict an.l judum.-nt
the plaintiff died and a suggestion of liis death was entered
on the record. An appeal to the Supreme Court was
.juashed on the ground that under Lord Camphell's Act or
its equivalent in New lirunswick, an entirely new canse of
a.'tion arose on the death of P. and that the original action
was entirely gone and could not he revivi^d.

Duncan t. Midland; Hughes v. Midlaad, Mar. 9th. 1908.

This was a motion to quash a hy-law which wa.s refused
-I rid such .ludgmcnt affirmed hy the Court of Appeal After
niotion for leave to appeal had been given in the Supreme
nurt Duncan notified the Supreme Court and his solicitor

that he was opposed to any appeal heing taken. The .solici-
t(,r filed a request by Hughes to be suhstituted in theSupreme Court. The court held without a new mandate
i.r authority the appeal in this court could not go on It
licing admitted by counsel that the motion to suhstitute' must
f.nil. that motion was dismissed with costs. The other niotion
Mas dismissed, costs reserved.

Dnmoulin v. Langtry, 13 Can. S.O.R. 258.

In the tiret place the Chancery Division of the High
( ijurt having pronounced against the pretentions of the
p.-iintifr. He refused to permit any further appeal The
(liuiviwardens applied to the Court of Appeal for leave to
appeal on the ground that they had an interest as cestui
-/"I Wo,(, which «a.s refused. An application was
ni.ide to strong J., in Chamhers, for leave to appeal per
salfum. who held that the churchwardens had an interest
hut would not overrule in Chambers the Court of Appeal'
and gave leave to renew the applicatioiu to the full court.'
It Has held that the appeal shouhl he allowed upon proper
indemnity being given by the churchwardens to the plain-
tiff, but on the merits it was held th,- churchwardens weremt rrstm que trusteut and had no interest whatever in the
siili.||.et-niatter in appeal.

5*>»

Rule .50.

II
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Rule 51.

SUPREMB COl'RT RrLKS.

,l(;dt«<7 pariie.i.
, ^ ,

In the Oiuhrc. Xnrth Shore T^imiMr lload Trusters v

Theh-iZ rout. S.C. ras. :51fi, wh-re nn action was brougbl

bv'a ondhoia,.r and 1h<- other bomlholdors »-e no repr,.^

L'.nte(l in Court, it was onlored that the appeal sho.il I n..

he nov he-,r.l, 1 nt that the .iu.lv'ment appealed from shou .1

; o™ned and eanse ren.itted to ll,e

-'.'f
."o'™-J^J

nurnose of lia\ing representation therein of all «"'<«»">

n rt'^es a erdin,' to the praetiee of Ihe said eourt bef,,,-

li'^al iuds-oent Should he' piven i.y the Court. More MH.v

ivnorted in same ease, 3S Can. S.( .U. O- ...C eonsiderini; the merits of a ease at the hearing ,-

.nne"re to the ;o„rt that if they should reverse a eert.-.r,

order the effeet would he to <.,pen the aec^ounts at prese.,

nlnsMl letween eertain exeeutors and the mortgasees, niwl

b" ffc m ^ht he to affect in.iurionsly the interests .t't.

e'eeutors, who bad not been served with notice of tb« aP?
'^

The appeal was directed to stand over that int^.tion m .

he Ldven to the exeeutors that it the.v wished to be he,, id

unonh the Judicial Committee would hear then. hetor,>

"rnress nl an opinion, hut if the.v did not wish to appei.l,

be'comm"ittee would he ready t,> ''7-;
.f

I^e TTc '

i

out further argument. G<u-ih,i v. Ilonfall. 5 Moo. VX..
..

SUGGESTION MAY BE SET ASIDE.

Enle 51. The SBgg«tion referred to in the neit pre«di-,8

Erie may be set »3ide on motion, by the Court or a Jddge theieof

SERVICE OF NOTICE.

Rule 62. Notice of the filing of such suggestion shall be served

upon the other party or parties to the appeal.

DETERMINING QUESTIONS OT PACT ARISING ON MOTION.

Rule 63 Upon any motion to cet aside a suggestion, the Court

or a Judge thereof may in their or his discetion, direct evidence

to be taken before a proper officer for that purpose, or may direct

that the parties shall proceed in the proper Court for that pur-

pose to have any question tried and determined, and in such

case aU proceedings in appeal may be stayed nntU alter the trial

and determination of the said Question,
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MOTIONS. K,„e

Rnle 54. AU interlocutory applications in appeal .hall be made
by motion, .npport-d by affidavit to be Ued in the office of the
Registrar. The notice of motion shall be served at least fonr clear
lays before the time of hearing.

H.v rrfVr™o« to Rulo 87 it will l„. s,.,.„ that in ,•„«,» „f
.i|.|.™ls from thp Hesiistrar ti. a .Ind^e of tl.,. Court two
!.ar (la.vs notici' only is reiiuiri'd.

'hiliiles. Rules a,,,) Ordi'MHCfs.

Finseth V. Ryley Hotel, Cct. 2b, 1910.

.Molion for li-ave u. a,,pe«l. At th,. ..ondii.sion o,T tlie
.uu'uiMont llu. Chief Jnsf.ee sa.vs that luT,.art.r wlicre pro-
>in.;ial statutes are relie.l on upon motions to the ouurt six

7T!l -fil .',

•^'" " *'"' '*''•'*""" i" 'l'"-'<t'"" >»"><t he
':\fi\ iilonf; with tlie motion papers.

Tlie notiee of „,„tion or the alliihivit Hied in su ,rt
,l..ml(i rtise o,,e in a general wa.v the ground upon whi.-h the
;.|"li™ IS hasejl. This rule, read in eunneotion with Rule
^.L.^licws elearly tlmt tlie notiee of moiion and affidavits are
iH he filed m the offiee of the Renristrar at least four elear
^i|i.is helore the return day. One olijeet of thes,. rules is to
^illonl an opportunity to the jud^e who will deal with the
;ipplieati(.n or the Court, as the ease mav he, to l.peome
aw.-ire of the grounds I.efore the motion is ealled \on-
..m.plianeo wi(h the rule will suhjeet the applieant to the
'lisiiii.^al ot the motion or i.,-iy,nenf of the eosts of the
I'lrsnn sliewin- eause eonseciuent iii),>,n th,. motion heinif

NOTICE OF MOTION, HOW SERVED.
Rule 1)6. Snch notice of motion may be served upon the

Mlicitoi or attorney of the opposite party by delivering a copy
thereof to the booked agent, or at the elected domicile of snch
solicitor or attorney to whom it is addressed, at the C. y of Ottawa
If the soUcitor or attorney has no booked agent, or has elected no
domicile at the City of Ottawa, or if a party to be served with
notice of motion has not elected a domicile at the City of Ottawa,
such notice may be served by affixing a copy thereof in some con-
spicuous place in the office of the Registrar of this Court,

555

I
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liiilo se. As pointed out in the note to Eule 20, it is very impon

ant that solicitors practising in tlic Supreme Court sliouM

appoint Ottawa agents, as neglect to do so may sometiiii.«

lead to very serious results where notices of motion ar.

served by affixing a copy in the Registrar's office. It is nwt

the practice, however, to dispose of iiintions whore the noti.'.

has been so served, unless some other steps have been tak. ii

to bring home to the solicitor or the party interested, expr. ^!

notice that the application will be made.

ATriDAVITS IN SUPPORT OF MOTIOK.

Rule 58. Service of a notice of motion shall he »ccomptn:id

by copies of afSdavits Sled in support of the motion.

SETTING DOWN MOTIONS.

Rule 57. Motions to be made before the Oonrt are to be let

down in a list or paper, and are to be called on each morning of

the session before the hearing of appeals is proceeded with.

In earrving out the provisions of this Rule it is necosary

that a copv of the notice of motion and the affidavit ho !i!i(l

in the office of the Registrar tour clear days before tho day

upon which the motion is to be brought on to be hi'ard.

The party showing cause to the motion is entitled to ol.jfft

to the mo"tion being heard if the affidavits have not been fiUM

before the service of the notice of motion.

Solicitors must strictly comply with the proviimni .i,

this rule as the Court requires that it should have an oppnr

tunity of reading the papers before the motion comes en t.i

be heard. , , „ . ^ ^, ,

The Chief Justice has instructed the Registrar tliat iir

motions should be placed upon the daily motiop paper whfn

the Court is in session unless the material to be usni liai

been filed as required by the Rules and the motion properly

It is the dutv of the solicitor desiring to present a motu<ii

to the Court to' enter the same upon a special list rr.'P«rf<i

for the purpose kept in the office of the Registrar a cloik. thf

dav before the motion is to be heard, so that copies iTi.y 1*

made for the use of the Court before the motioii .s >;alW

It is the practice of the Court to take up the motions m tlir

order in which they appear upon the motion paper.
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EXAMINATION ON AFriDAVIT
Rule 58. Any party desiring to cro.c-eMmin. . »

has m«le an affidavit filed on behalf „, T .

"'"•"' '"'°

by leave of a J„d„ i„ c\ °k
'""'""' "^y' ""y.

such affidavit has ben filed o/hisT,', T" "" '"'^ "^ "">»

requiring the productL of LI ' * """^ '" "'"'»»•

.he special leave ol the Coun or a jnl;-' Ch"f""
"""" "^

ll'Sirdion i,f Coiirl.

' -.ion. i. r,-,w« v''«,t!; ;;irwR ut''
"'"' ""

'"'"'/"o- B,s,V;r„^ out of Jiirisdictw,,

".1 .Vii^iW (» irnVi/ij;."

•
-<.n. i.i.i; r«„,.A, V. r.. n .\pp. m.. 54n.

'"'>- ..«,7i Drponrnf h Proihtm} •'
,f.,.

Hiile 38.
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Rule SO.

WIPIIKME KM KT RII.KS.

deponent for eros8-e;<aminntion hetore nn cjnminer u|h

VeCd as irregular, the proper eoursc he,n« to objoc tn_..„.

affidavits boini? read (Mcurich v. Jamii. 4(. L.J.,
Y"-

' '

"rthe aWnee of the deponent from illness, the defen.l
:

i

was held entitled to insist on his affidavit be-K ^vUhdruw,

or the cause standing over (.V«™« v. Clamp, 12 W.R. vi:

and see Kc Sykes, 2 .1. & H. 415.
""

Thi Court n,ay refuse to aet "P™. ""/«'; -''2,:;
deponent cannot be cross-examined (S;,m v. Orcen, i iim,,

Rep. -.33).

" For Cross-Examinalioii."

If the ecunsnl for the opposite party refuse, to .n.v

cxanine the deponent when produced, the counsel f;r ,1.,.

Zn- producing him m.v examine h.n. nra voce i<.l

r"/vL.,/,.. /J"W2r,W.R. 433). , ,,„,.,
rross.«aminntion before an exanuner should no

.. »

rule take i.lMc until the affidavit ".dence is cm
.

.,

H,V V. KM,I. 32 Sol. Jo. 139; Re Dav.es. 44 CD. --

As to cross-examination of a forcpcr resident .>".t .i

thelurisdi.lion, see «m».« v. «o?*c;,»M,ff. 8 Tin.. li-r-

23fl.

Cyo^s.E.rn„>im,linn o„ .\fn<h<-it Fikd for V.^c in Ouv.h^r,

\, a rule nffidavits will not be allowed to
''J

fil--'' »f';

cross examimition: thoufrh there is no b"rd-an.W.s n

the point m ordinary cases, and under or. in.iry .m, .1

sJaneC the practice is a Rood and convenient ,-.. /.

Davies, 44 CD. 253).

" Expenses."

tinder 0. 5 Feb., IRfil. r. ID (Kn..lish), the p.ri> «
entitle c.r ,M,ilo pislUia- to an ^r^.o,\:.to cr^.v

>.

Jn.

hon and payment of Ibe expenses of production, (l^-l'-'"

v. Go,lflar,i: hM. 10 Cb. 288.

APPEAL ABANDONED BY DELAY.

Enle 59. Unless the appeal is brought on for b"™« •" *

app,U.nt within one year next after th,
"«»»'''

f/""
vol

Iwed, it shaU be held to have been abandoned ;>«-«;;*
to dismiss being recnired. unless the Oonrt or a Jndge .hall Cte

wise order.
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INTERVENTION. n„io liii.

Rule 60. Any ptnon int»e>t«l in .n appeal between other
«tiei may, by leave of the Oonrt or a Judge, intervene therein

upon nch terms and condition, and with inch right, and privilegeiM the Court or Judge may determine.

a. The coats of such intervention shall be paid by such party
or parties as the Supreme Oonrt shall order.

This Rul,. wn.s mlnpt,.,! '>,„:, V. .. pn.visi,,,,, of th,. (;,„|e of

IS fOllo
"'" ''••'Vini',. of (Juch<.c. Art. 220 roaila

'' Kvery pi-rnon intcrostod in iin aetinn l„-t«wn otliiT

Art. 12.i( rtada as follows:
" Inforvontions. (.c.iitinunni'p of suits. cliaDifes of atti.r-

n...v and othiT im-ulontal proirclinK.s, take pla,:,. in app«l

ircourt'™'
"™'"''"''' •" ""•' '""""l'ti''S pri.s,.ril.,.'l l.y

The follmvins Hwisions are taken from .Mnrtineau & Del-
lanssp, Corlo of (^ivil I'roccliiri', Vol. I p 78:!

The Conrt of Appeal ma.v onler a ihinl pnrtv interested
in he issne to 1„. ...l od into the ease, and the reoord to he
s.'nt to the Court helnw for thiit purpo.se. C \ ISllC,
•Iniihert & Rnseiinv. 12 J., 228; 17 R .t R 471;

Where parties shew sumeient le-al interest in (he subject
iiiMter of the appeal, the.v will lie allowed to inten-ene and
lilitinn an order of suspension of the eas,. in appeal until
.iii.l?nient he rendered on proece<lint's instituted in the (^ojirt
hi'Ioiv hy petitioners, provided due diligence I,e used in the
prnscciition of such proeeedi' -s. C.A. 18S:i. Riddell &
f-vans & rtannan, 27 J., 184.

A motion hy respondent to olilijo the Eastern T Bank
ti. intervene, and to become appellants instead of Jfaher
on the grounds that Maher, who was the partv in the CourtMmv was really appealing for the bank, 'was rejected.
C.A. 18(!). Maher & Aylmer 2 L.N. 378.

Ocnerally those who have an interest mav appeal: even
those not parties to the snit may intervene to prosecute the
ippenl And so a nntary whose minutes is attacked rn fan r
.111.1 who has been examin.vl as a witness on the inscription
"I f'i«T and declared he had no interest in the suit will be
illewcd to intervene in order to appeal from the jiido-inent
dH„^rin_g his deed to be f„„.r. C..\. 1879. Dcfoy & Forte,

55)>
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iiuir «l. I'ni' iii'iNiiiiiii' i|iii. Mill i|nc n'i'liinl |ihs |mrtiu 4 un

proci'ii. V i'»t iiiti'n'sni'i', pi'iit, c'n win pmiiri' mini, interjclvr

iippcl ilV jiiij.'iiifiit (|iii I'll iliV'i.li'. C.A. IMIM. Kolttiiil i

I,a ('iiissf irKcniiiiiiii.' Ndtri'Diiiiir, 4 I!. .!.(). :IU.

I>c iK't'i'iulciir I'll cariiiitic. iliins !<• i'iih ilc L'limntii' („r

inellc, pi'Ut ii|ipc>li'r in sun iioni pcTsnnni'l iln^ juKrni.iii

remlu tinr I mtii'n |irini'ipiili'. Ims ini>nii' i|ii'il n'a pint pn-

li' fnit I't ciinsi- ilii ili'lVmli'iir prini'ipiil. ('.A. 1WIJ. Uoli.n

& l.iivoili'ttc & D.'s.iiii-ilini. 1 H..I.O. :;sti.

I'ni' piirlii' inti'Ti'tisi'i' iliins nn ii|ipi'l, juiiir sniitenir I.

jiiai'iiiinl litlii 111!', iiliirs iin'iin' ipic rintimi'' \'fs\ ili'si«li' .In

jn^i'inrnt piirti'' cu nppi'I.

I'm ilosisti'ini'Mt ni' pi'iit iivnir dVITi't ipi'mlri' los piirihs

ct no pi'iit piirtcp prc.iuilii'i' mix tiiTs inti-ri'sm-s ilnns In .jiijr.

nicnt iiii sii.ji't ilmpiiO il rat fnit. f'.A. ISO:). ClKiqiiotl. ,';

[VUctiiT, 4 I{..).0. :«):).

I'n ilt'sisli'iiii'nt n'lst viiliilili' ipiVn iintnnl ipi'il ii I'ti' i

nilie a tmiti's Ira piirtii's iluiis In oniisc— I'n (U'sistcmPnl 11..11

sinirilit' n tmitra U-x pnrti™ no nii.t pus fin fi I'instiimv ii m

piMit ™ipi"i4i • line pnrtic (I'inti'i-vi'nir piiiir pruti''|.'''i-

droits on ipp'l- f'.A. 1!HI1.

Piokon. .'! R.l'. 401,

NtcNnlly & rivfnntiiiii

RE-HEARINO.

Rule 61. There shall be no re-hearing of an appeal except by

the leave of the Court on a special application, or at the ii: t.iiice

of the Conrt.

Tlic irliciirinir icmti-i'iI tii in tills liuli' simply irn'mi^ :i

rc-arKiiniiMit (if an appeal, anil the Rnlo is intcmloii tii
.
"vn

I'asps wliiTP aftiT .imliinient is priinoiinccil it is foiiml lliat

tlie .indfrmcnt lias not di-alt with all the maltiTs in i^.^u.. 111

'the appeal or eonditiiiiis have arisen after the deliv.n .i

the .illdKnient wliieli inaUe it neeessary to provide in tli.'

formal .indf-'iiipnt fur matters not specially eovered I ' tln'

iiidffnient as prunouneed in Court or liy tlie reasei'- ''

'

judgment. Siieh applieations heretofore were iii^il ly

motions to varv the minutes as settled hy the Rejristi-:

pointed out in the note to Ride 47. this proeediire w;is

lar. and is nov,- e\|iressly diseoiintenaneed hy the lall

of that Rule.

P.irl
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DISOONTINUANOE.
,

Rnl. 82. When . notice of dl,co„tl„u.„c. h., b..„ gi„„ b„
... .PP.U.nt to . ,..p,„d,„.. th. latter sh.U be cntitl dthave
I... co.t. taxed by th. R„„„„ ,„4,„, , orilr LI 7
.::i",:rr*:" "

""•" •"- " ° p-. ;;: .

:

.n^crlbed for he.rinj in the Snpreme Court I„ ih, latt.r ... 7
s..cb order .haU b. n..de by th. Conrt .s to cL, a "oU.rwi^as to the Court m.y aeem meet.

"'>"» is.

';''i«'l"i'i:i.'"......iisi,„s,.,i„|,„„s, sii„i
I'-rt Act «lii,.|i rciiils iiM r„l|„ws.

.-)(,
I

li.i' Siipi-,

l.vI'l'^ lill

th.' S,i|,,v„,

l|ip-||;iii|, |,j

H'^ Mich |.|-<1

•''Sl'.'l.rl.'llt sliiill

Sn. An ..p,H.||„„ ,„„y ,li.,.m,li,„„. hi,
I

'"1"^' "I'l ". II i.i.-c. ...1,1 vi
I ,„^ ,,„.

;;n-:n^ ... M,li,.i„„, M,„i„. ,h;, H.,.,„„i,

U'. I'll. II »ii.-h noli,.,. I,,.;,,,, „:..,,„

.ii^;."n H,h,.r si,,. .i,„i,„„.;„ f„ s,,:.; ,,''';' ;•;"'-

t""it. m„l ,„.iv |;,|;,. „ii I-,,,, ,;,
"".'"' " l..'ir |.;..v.

- " "" "1 "< 1.1.,, i;;!'„'i;;:!:jh,"',;x!"r,^" '''"V--"'
III.' first |.nrl of th|. I{ii|,. ,|,.,,k ,, ir, „ , i

"'<"' "f .lis.-nll,il„i,,||,,. h„s „.
i „ .

' ' r" "'"•'; 'I'"

'-.' ins,Tih,.,l f, ,- li,„|.i„; I I,
'

'""• "'•"'''"'I l"i-

Ih- naU,-o (h,. irsn n , t' ,n
' '" "'^'- "I"'" H'" filing nf

ll„. no irrrv"'" ';"''""' '"'^ '"•"" 'in-^Til"-!. Iho ,.(T,.,.t „f"II' nnt.™ (if 1 isfont.n.p.nci^ ;« th..t ti,„
q-n notiro, „p„lv to t nTn„r. V r ""f"'"'"' "'".v.

^'^sx™V;vTviiS.S5a

Canada Car Co, v. Poirier, Oct. eth. 1909

followin. On ,h. 5nd Jy'ol'ol^ZI nT'Z ZZ
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tinminii' was mtvhiI hdiI Hleil. Tlii' reii|ii)ailfnt iirui.Ti'ilv.1

with lii« iiuitimi iiml tlif riillimiiiif jiiilKiiifrit wh« Kivon iii\i

il«.v ;

• Motion to ini»»li uninli'il, oontB to I"' tiixwl at »J.i.i'i'

U woiilil bo iiroptT to iiliwrvi' that it will not bo ueoi'ii»ur.i

liomiltir to i-onii' to lbi» Toiirt with "Ui'li motioni whin

notiw of liisiontiniiaiiif lum boon tlliil. It will bo tli

fiinition of Iho HiKistrnr
"

Orilir L'li, r. 1 of Ibo Knt'liiih Sii|iniMi' ( ourt llnl .

.liilinir to iliwontinuiinc'p ih as foliown; " Tho plnintilT ni

lit iin.v tinif iM'foro ri'.'iM|it of tlio ilofi'ihliinl'» ilffiMi. r

iiI'liT tlio rivi'i|it tliiTi'of. boforo tnkin« any otbi-r pri I

iiitr in till' iic'tion (wiv.' any inti'iliiiMitor>' applinition) I-

iiotiii- in writintr. wholly (liminliniir tin' action againsi ;,!!

or iinv of tbi' ili'frnilants.

"

riiibT this riili' it biLs boen hclil that ono iif two or w r.

pliiintilTs ninnot ilisconliniii' without tl msont of
'

^

othora; ami if ho ili'olinos to prooooil, tlio usual orikr i« 1

1

siriko him out as plnintiir anil ailil him as ilofonilant ii| ii

tho torms of siriiritv boi.is (.'ivon for tho i-i.'>ts of i';.

oriBinnl ilofonilnnts. Ili Miitthows (VM>r,), 2 Ch 4fiu.

AVIion tho appoiil lins boon insoriboil loavo to ilisoonliiiii.

will onlv bo (irantoil upon torms just to nil intorrsts mil

pnrtios oonoornoil. Vii/i ohsoh oollootoil in (1!)11) Anrnnl

I'ractioo. p. 408.

RULES APPLICABLE TO EXCHEQUER APPEALS

Rule 63. The fo«going Rules shall be applicable to appeal'

from the Excheaner Coart of Canada, except In io far as the

Ezcheiiaer Court Act has otherwise provided.

The proooilure in Kxohoquor Court appoals differs in llif

following respect from that in ordinary appeals:

Sccuriti/.

In ordinary appeals, the security i» *500 (Surrnii,

Court Act, R.S., c. 139, s. 75) ; whereas by the Kxoh.q""

Court Act (R.S. c. 140, s. 82, as. 1), the security is m
This security is given by obtaining from the Rogistriir ol

the Supreme Court an authority diroetod to Jlif^ '*"';« '''

receive the money and the payment therein of the i-^^ m

accordance with the provisions of Rule 104.
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hull for (Jinn,) .V, riiii/i/,

III onlinarv „|,,,..„|„ ,|,„ ,|,„„ „||„„,,,, , .

.- 00 .l«.v» (Supr,.,,,.. Courl A.t, «, (i!),, wh.T1 Tn i'.

l.x..h«,u..r (;m.rt AH. R.S., ,.. 140, ,. hl>, », 1

,

"•

hi^rrifitioit.

In ..rrliimr.v „ppc,.l» ,i„.l,.r Rul.. :)7. .)„. in»,.ripli„„ i, hv

1- ,l„y nl 1„. „„.„,„„ nr ,h,. Cnnrl lixv,! r,,r ,h,. h, ,r „«

H.LMstrar to ,n*Til,,. tho „pp„„| r„r th,. n.'nn.st .nnv,.ni,.nt
;"". «'™nlmK ... th,. J{„h.s i„ that h,.h„lf .,r th,.

",„,".,"
(...;r

.
r|.:x,.l„.,„„.r (•„,„., ,\,.t. R.S.. ... UO, » h'! ^^ •'

"""
"V:"""

'"• tl"' '•^^'li "T C.urt A,-t ,Iitr,.rs' fnmi thn

[.

.m;,T.hp th,. „pp,.„l f„r ,h,. first ,h,y „f ,h,. n,.x, s.l'i n™f
.!.. (nnrt ..v,.n wlyn th,. ,l,.p,„i, „„ „„, ,„, „.„, j,^
imM„.,l,«t.ly pr,™lin« th,. l„.„in>m,L' „r tho .„.,»i,m ra;./"',', V. //if hiiKi, tiifni. p. T.'i'i

Tii,' A,.t itHolf mp.iml formerly that th,. app,.llant
-loMhl p,vo t,... .lays' notino that th,. a,,, 1 ha,l l„'.„ h"!
...uTi. whi,.h was som.>timrs impnssiWo f. ,.omplv ,viMi if
th.. .•.r;p,'al was ,ns,.nhrd fnr tho firxt ,lay „f th,- u^^t «ossinn.
ri.,. < mnmissinnors f,.r tho rrvi,i„n of tho Statnt,.s have mad<-
• -t.on «orkahlo l,y r,.,lrartinir th,. ,.la„„. so as to prov"!

tiKi th. appeal shall 1„. s,.t ,lo«n. not for the first .lav of he
.1,;vt «,.ssH,n hilt for the nean'st ..onv,.ni,.nf time, an,l the time
«ith>n whieh the noti,.e of appeal is re.|nire,l to he civ,.n runs

lliT'l, osiT
"'" "^ ""' "'''"'"' ""'' ""• '''""' "" ''"*" "f

As the statute now stan.Is. in Exehe.pier Court .-asi.s n.)
app-al will be ,nserih,.,l by the Registrar unless the provision,
tith respeet to filinR the ease and factums have been eomplied

Sotir, nf Hearing.

Rule 18 provides that in ordinary eases the notiee of hear-
inir shall be served at least l.-i days before the first dnv of theMs.on. In Kxcheqner appeals, as above mentioned, tlie notiee

tuZn^tl' Pven.^-ithin ten days after the appeal is

opfore the first day of the session.

mi
Kill* U.
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Rule 64.

Sfl'REME tOVBT BII.ES.

The Exchequer Court Act makes provision (R.S., c. Un,

s 82 ss. 2) for the Supreme Court or a Judge, extemlinj! li

time' for Riving the notice of the licnrinR. Viih Kxehe'in r

Court Act Appendix "D," infra, p. 74!), and notes then-

KtTLEB NOT APPLICABLE TO CRIMINAL APPEALS NOR
HABEAS CORPUS.

Bnl« M. The foregoing Rules shall not, except as hereinhefire

provided, apply to criminal appeals, nor to appeals in matters o!

habeas corpus nnder section 62 of the Act.

CASE IN CRIMINAL APPEALS AND HABEAS CORPUS

Rule 6S. Criminal appeals may be heard on a written case rer

tiSed nnder the seal of the Court appealed from and in which

case e'--11 be included all judgments and opinions pronounced in

the Courts below. The appellant shall also Me six type-writtei, or

printed copies of the case with a memorandum of the points tor

argument except in so far as dispensed with by the Registrar

2. In appeal in habeas corpus cases under sec. 62 of the Act ,t

printed or typewritten case containing the material before the

Judge appealed from, and the judgment of the said Jndge, together

with a memorandum of the points for argument, except is so far

as dispensed with by the Registrar, shall be Sled.

Tliis Rule differs somewhat from the former Rule 47, rr-

speeting criminal and hahfas corpus appeals, in provhlm;.'

that in criminal appeals the appellant shall file six typewnll.n

or printed copies of the case and also six copies of a faetmii m

points for argument, except in so tar as dispensed with hy Ih,

Recistrar.

In habeas corpus appeals, under s. 62 of the Ad, ont

printed or t.vpewritten ease, with a factum or points for ins"

ment, is all "that is required.
,. > .,

The only appeal in habfas corpus cases under s. t)L' is the

appeal frotii a single Judge to the full Court.

WHEN CASE TO BE FILED.

Rule 66. In criminal appeals and in appeals in cases of habeas

corpus, nnder section 62 of the Act, unless the Court or Judge in
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t«„ months l,efore the said ,l"y
' folumhia app«,ls

:.ppeal ispropose,! to ho he„r,i. it will ho s ffl' on

|Mrt,u,l,,r ,l„,^ of tho so.s„on on „ hioh tho „ppV„l is ,„ Y,.

(Wi'i

NOTICE or HEAKINO IN CRIMINAL APPEALS AND INAPPEALS IN MATTERS Or HABEAS COEPU^
Role 67. In cases of criminal appeals and appeals in matter,
abeas corpus, under section 62 of the Act, noti C,

which the appeal is proposed to be heard.

An appeal to tho Supremo Court in on,- ;,„i
inntter shall he heard at an earlv rtav wl, .^

" ™' '""''P"''

Pr..sorihed .ossions of the Com '5^" "'"
'" "' ""* "^ '"'

^.p,:iLrar;;:tsr:^'tt'sn;:s:;crt'^"-^*>r

ruid cTrris'tt't^;^- "' ^^'^--tt^x-ilonrt ,s not then ,n session, tho appeal shall he held
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SUrKEME fOUKT HITLES.

to have hein abandoned, unless otherwise ordered by the

""•ir^rpr'rt Ru.: only'^^Khat 5 days' notice should

be givenS the notice may be sivcn for any day m the session

of the Court.

ELECTION APPEALS.

Rule 68. Except u otherwise provided hy the Dominion Con-

troverted Election. Act, and by the three foUowlng Rnles, the

Supreme Court Rules shall, so far as appUcahle, apply to appeals

in controverted election cases.

S. 6ti of the Controverted Elections Act, R.S.C., e. 7, rcM.I-

ns follows:

•BIS ITDon such deposit being so made, the said clerk or otbiT

H5SS'eri^en.^r£=o'r^o,e:
ot the Supreme Court of Canada in that behalf.

In some of the provinces, notably Quebec, the clerks nr

Dro hortaries fail to transmit with the record a pro,,,,-

certificate stating clearly that the documents which aec,.,,,-

"panyTt constitute the record required to be frw^rded

fhe registrar, pun>uant to «.e P™vi-ns o . 6 o^^ii

^:^r:^^^T:^^^^^^^^'^ i- the ..io\ie.;'

„ he appeal re Three lUvers Election. Bureau v. Norma',.

IL miestion arose upon a motion to quash for want "f

the n"^!™" ""r, L ^^^^d forwarded to the resist rar

I,^, Xe or only when later on a proper certificate came lo

statute olfo'^^l;. '"^r "o^riranred Tl^'^V^r

"e^Hficr suc^w^sire uently o?tained^. A pn-per

Z™ of eertmente will be found in the Appendix on p <40.

Vmer Rule SO, which dealt with Election apP^"^- «;

prei"™r"vided that the foregoing Rules should not applj ."
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i-ontrovcrtcd election ..ases. The present Rule brinjts eleelion Hule cseases in o harmony with other appeals, cxeept in the n at e«provide.! by the three next following Rules ami tL ,n"o'^prov.su.ns of the Dominion Controverted Elections Act
The particulars in which the procedure in Klectinn appeals

.hffers from ordinary appeals are the following

:

5(57

Srritriti/.

The security is not given in the Supreme Court, hut in theKection Court, under the Dominion Controverted l"le!"ion
A.t, K.h., e. (, s. fao, which reails as follows;

"65. The party so desiring to appeal shall within eight
.lays Irom the day on which the decision appealed •".„«

Ipven, deposit with the elerk of the Court wi h whom he pet.on was lodged or with the proper officer for receiving Inevspaid into Court, at the place where the hearing of tl
' p. !

I.nnnary objections, or where the trial of the petition took

tlic chief office ot the Court in which the petition «'as pre
«-ntcd, If in any other Province, in cases of appeal other tl anmm, a judgment, rule, order or decision on Lnv prelimin ryobjectmn the sum of three hundred dollars, and n sTlastm.nlioned eases the sum of one hundred dollars, as s^uri^y
tor costs, and also a further sum of ten dollars as u fe fo^
...a ung up and transmitting the re.'ord to the Supreme Court

( inada; and such deposit may be made in legal tender or in

t:!^.X2oM'^ ""^ ''™"*'' '"'^'•"^^^ '" <^'"""'"-

Inscription.

Differing from the ordinary cases, the appeal is not in-scribed by the party appellant but by the Registrar ™ho is

Vo/irc of Ilearing.

^mI ^i,"^ "I
*'"'

i^''*' t'"'
"""^ "f '"'"••"8 sl'all lie given

CltraJ
^^ *PP™' '"" '"'^ '"' 'J""" •'y the
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Rule en.

Sl'PBEMF. CDI-RT Brl.EH.

f'athiniJ.

^r -nXu^^r^^f'-^IS in appeal in ocn

troverttl ettt; appoafs .hallW printed as hercnbelon.

>-"™}f JfJ'pornTfor^^^rntrrppea. or faetu™ in eo,,-

^"^V!"',:; r;^;,"nTt.rfa'Tum:-are
filed and exehan.,!

at tl.et".Min.!. amUn the ^me manner as obta.ns m ord.n.r,

"''•^olherprovisu.ns.nm.^peetJ.J.ep^^^
tinn appeals are contained in tn.. tiiieo nt m

E^e 69. m controverted election appeal, ^^'^'^^^^'^
8haU obtain from the Registrar, npon payment of the as.a

chaU therefor, a certified copy of the record or o ,o m

hereof as a Judge in Chambers may direct to be printed and

h,L have forty (40, copies of the said certified coP"™
;\;"

the rame form as herein provided for the Case in ordinary a

peal and ta^ediately after the completion of the printing h.ll

d Uvert the Registrar thirty (30) of such printed cop.e. twe.

tX « """»' f« *"• "" "' "" "'""* "".
: "Tr 71

five (5) thereof for the use of the respondent, and to be handd

by the Registrar to the respondent or Ms solictor or bookeu .-«„.

upon appUcation made therefor.

2 For printing in election appeals the same fees shall ta

auowelon taxation as for printing the Case in ordinary appeals.

Tlie prnetiee whieli obtains in tlie Ri^si^f".'"''',.'''''''';..':' '')

71 infra.

Fixma TIME or hearwo.

Rd. 70 A. soon as the Registrar shall have received «..

r.co"«rti«.d by the clerk of the Election Conrt, the app^

uTsh^ apply on notice to a Jndge in Chamber, to have a d.T
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fixed for the hearing and to have the appeal set down, and on one Hule
week', default the respondent may move to dismiss the appeal.

In order of time, this Rule should preceile Rule G!)
It 18 the <luty of the solieitor for the appellant to apply

promptly to he Registrar to have a day tixed for the hearing
:ind to have the appeal set down, and if it is desired to dispense
uith the printing of a part of the record, to make an an pliea-
lion in regard to this at the same time.

To avoid a motion to .lismiss the appeal under this Rule
It will he neeessnry that the appellant's solieitor should keen
jloselv m toueh with the elerk- of the Eleetion Court so a.s to
b" informed promptly as so.in as the r.-.^onl has heen trans-
mitted to the R.-'istrar of the Supreme f'nurt. and to notifv
his Ottawa agenls of this faet,

I'pon the solieitoi'S for the parties appearing hefore the
Reu'istrar under this Rule, the Registrar will set the ai>peal
.l.;nn for hearing at sueh a date as will permit of the printing
ol the ease and the faetiinis being readv.

5«»

ORDER DISPENSING WITH PRINTINO OF RECOBD OR
FACTUM IN ELECTION APPEALS.

Rale 71. In election appeals a Judge in Chambers may, upon
the application of the appeUant or respondent, make an otder dis-
pensing with the printing of the whole or any part of the record
and may also dispense with the delivery of any factum or points
for argnmont in appeal.

rnder former Rule ,->4. the appellant alone had power to
iimvc t„ dispense with (he printing of the whole or part of the
m'nrd. By this rule the respondent ha.s the same privilege

it was held, BrasmrrI v. Laiir/rvin. 1 fan. SCR 201 that
vlnre. under the former rule, the appellant faileci to applv"" "" ,""'' ""spfnsing with the printing, wliieh might save "a
p'.-it lienl of useless expense, he might, even if he sueeeeded
nave to pay the eost of printing the unneeessarv matter

•K the present rule gives the right to applv to hoth the
arP'lhint and respondent, it is prolialile that this deeision i.no i.^ni'iT applieaWe.

Ti'e r„nrt will only dispense with the t.rinting iif the entire
i>|' :>nd t.ietums in exeenfional eases, for in,stanee where if

I*
"r?..nt that the appeal should he heard promptlv. and there

i> Hdt suffieient time in whieh to have the printing done
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HABEAS CORPUS.

Rule 72. Applications for writs of habeu corpus sd subjicien-

dum shaU be made by a motion for an order which, if the Jndae

BO direct, may be made absolute ex parte for the writ to issue i:i

the first instance; or the Judge may direct a summons for tlie

writ to issue, and the Judge in his discretion may refer the appli

cation to the Court. Such summons and order may be in the

Forms D and li respectively set out in the Schedule to these Rules.

Vide p. 611, infra.

This and the loUowing rules dealing with Habi-as C«ri.,:<

nuittois, are new and have heen adapted from the praitif

which ohtains in tlie Crown olliec in England.

S fi2 of the Snprome Court Act reads as follows

:

••(!•> Kvery Judge of the Court shall exeept in iiiaii'Ts

arisino'out of anv elaim for extradition under any treaty, hiivt

eoneurr.'Ut iurisdiotion with the courts or judges of the sesvn.i

I'rovinees. to isshe the writ of h/iheas corpus ad suhjicu n.h^m.

for the purpose of an incpiiry into the cause of commitmi'iit in

anv criminal case under any Act of the Parliament of (nniiMa.

" " ''. If the Judge refuses the writ or remands the prisi'iirr,

an appeal shalllie to the Court. R.S., e. 135, s. 32."

\t the time of the publication of the writers ho'ik "n

Supreme Court Practice, it was thought that the only jiins-

diction the full Court had in such matters was sitting in mn\
upon the refusal of a single Judge of the Court to grant a writ

or to remand the prisoner under this section Hecently. l.ow-

ever it ha.s heen held, ii, rr Richard, 38 Can. R.C.R. .194,

Tdington and JIaclennan, JJ., dissenting, that on an nypli^a-

tion to a Judce for a writ of habeas corpus, he may ret.T thf

same to the Court which has .iurisdiction to hear and dispns.-

of it. This rule has been passed since the above dccisinn »'

rr liichnrrL

Habeas Corpus ad Subjiciendum.

This writ is issued for protecting the liberty of th.' sut.jr.t

bv examining into the legality of commitments for cnTniim .r

siipposcd criminal matters, or for any other forcible ,1c .'n^

tions, including impressments; also for admitting tn Mii

prisoners legally committed. This writ is the great cnn^t.tt

tionnl remedv i'or all manner of illegal confinement, and is a

high prerogative writ, which at common law issues n.it ram

diirin" the sittings, but also in vacation. It is the legal pro.f»
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l!^~ V'l
'','?,'>''';•"'' /»'• "'« "''"'nmry vindication of tho riRht of H..1.

personal il,ert.y wlion illeRally ro8trnin«l, and .-Ttcnd, to aU..ases of .llosal ,n.pri,onn,<.nt, wl.otl.er olai^icd und 'r m I'lt orprivntc authority. lirr v. .!/««,;, 1 »urr 54-'
The writ IS supposed to have h.'en in use h,.f„re th.. dateof Masna Charta P„rlian,ont, l,y If, Car. I., e. 10, in erferedto strengthen and proteet its effi,.aey, and to do awav « th

A't!^ Car n!"e o;"''
'""'" '"' """"' "" "'"'-•» ^"rpu.

Sees. 3, 4, and 5 of tliis Act provide

:

f
.1^''" °" '•"'nP'alnt and renuest In wrltlne by or oni. hph.lf

K.rty sl,„ll be bro ,/m befor; bin, ^h»,? i, 1 """ """ *'"'

.^li ('iTlU.''e': m" ™ "'" "'""""° '""' "'" "'"' '""""'""•' ''>

H.V sec. 1 of this Aet the Judges ar,. ro.piire.l to award this«i4 ,n va,.atmn time, where any person shall he confined orns rained of his or her liberty, othcnri.r than forZTcriZ
.»/ „rsuppo,rd cnmiml matter. an,l e.xccpt persons {0,^1-

Hle tnH ' r '•
'"""f''

'" ""> '"" >*"!«. " "'" '-""r aint

rai,^.d i'?it •\'"i,°"
''''"''! "' •*" "''^«>" ^» '""fin d ortrained, if it shall appear l,y affidavit or affirmation that

V
"/™';»"' ""d •easonahlc ground for such complaint

•.llnV f,l
<';»"b«licnce to such writs is declare, to l,o

•' -"ntempt ot the Court under the seal of which such writs

.>71



Rule 72.

hll-KKME lOlKT BILKS.

Khali linvf l«su«l, aiul the JucIkoh are ompoworMl to issue war

ran sT.p a|,pn.h;.ulmK partios guilty of such .l.sobed.en.e ...

order o t ir LfinR punisi.e.l for tl... snu.e; and .t .s prov.de,

"i at writl s»ue.l i,, va.atio.. .,.ay l,e ...ade returnad., m C..url

in the "ext ter,,.-, and writs issued in tern, n.ay be made re

tiirnable lief.ire a Jiidije in vaeation.
'""^"'

e, ^ialthoin-dio returnt,.a«Tit of habeas eorpu.

,„„v ,e ; d and snffle.ent in law. the .h.d.e belore whom su,,.

Tit mnv be retm„able i„„y eNa,..ino .nto the truth of the fa-N

V t forth in s,„- .vturn hi affidavit ..r affir.uat.on. and .n e...,|

uel. i. I

"
."V eonsider it dc.ubtlul whether the matenM

nets '"for be tr..e or not, he ;nay admit the prisoner 1„

^ir^^l oi:^ or „.ore s,.reties to ,,ppe,.r in Court n, U>e neu

term, and n.av also remit the matter to th? Court to eJa nn

nto in a H.iin.n.-v «av by affidavit or affirmation, and t.

orde'r and de" rmine touehinR the discharging, ba.l.ng, or r.-

"'°"!^'i';:;.^2 for the W. pmeoeding being had for en.

troverting the t,...th of the return to any sueh writ grant.-.l

bv and returnable before the Court itself.

Soet. fi applies the provisions of sect. 2 of 'h's Act to ai

writs of habeas eorpus awarded in pursuance of the Act of .11

Car O p O "
. ,

The writ is us,.! to obtain the discharge of prisoners I rem

eustodv on V,n,„itment. whether eivil or eriminal, tor n

•

e!.alitv or informality in such commitment. <"/"F^^""* '",

eveessof iurisdietion. It does not in general lie when tlif

partv is in execution on a eriminal charge after .pidgment on

,m indh'tment. according to the course of eon.mon law. F.,

""''K'''To'.r«'l^er;.«ses of commitments by any Court of

.Iocs or does not constitute a -""''""r!^
the"im ' privi 1......

(me for contempt.

AffiiUvits

The ai>plieation "'"?
''•'^.""'^f,"''

person restrained, showing that'siieb application is made

instance, and that he is illegally restrained, or there lo

,.,1 bv an affidavit ly the

it Ins
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iin aflldavit by m,m oth.T person th..t lie is so r-ocned as to H"lr 7.1,
ho uniilili- to make one.

Warraiil of CommitmcnI.

When tli(! aiir>Iiennoii is on behalf of a prisoner detained in
.iistody of any paoler of a i.rison, or other oflleer, the appli-
rntion must be supported by a copy of tlie warrant or eommit-
..lent, yeririi'd by afTl.hivit, which eopy sueli Kaohx or other
ollicer IS bound l.y seet. f. of .11 Car. u. e. 2, to deliver within
SIX hours a ter denumd. n.nde by the pris.iner or nnv person
(in his behall. under heavy penalties,

Dlxpetisitifi wilh Prisoner's Attendaner.

It has always been the practice in the Supreme Court
where a writ of liaheas cor,,i(s has been orderc^d to issue to
ihspense with the prisoner's attendance before the Jiidir«
...akinc the order. In the order for the writ of habeas corpus
Mii.de 1)1 rn Sniitheman. :i5 Can. S.C.R, 18(1, the followinR
cliiusc was inserted

:

" And it is also further ordered that the production of the
l.'.dy of the within named William Smith, .nan in pursuance of
llie snid writ, be dispensed with U|ion his solicitors si(jnin(f
.ijiiin siiid writ an indorsement (lispensing with the production
"f the body of the said William Sniitheman,"

Role 73. If a summons for the writ to issae Is grmted, a copy
thereof Eh«U bo served upon the Attorney-Oeneral of the Province
in which the warrant of commitment was issned, and shall be
retnrnaHe within such time as the snmmons shall direct.

Rale 74. On the argument of the snmmons for a writ to issae,
the Judge may in his discretion, direct an order to be drawn up
for the prisoner's discharge instead of waiting for the retnm of
the writ, which ordw shall be a sufficient warrant to any gaoler
or constable or other person for his discharge.

Rule 75. The writ of habeas corpus shall be served personally,
K possible, upon the party to whom it is directed; or if not pos-
sible, or if the writ be directed to a gaoler or other poblic official,
h? leaving it with a servant or agent of the person confining or
restraining, at the place where the prisoner is confined or re-
strained, and if the writ be dhrected to more than one person.

S7:)

I
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tlM orl(in*l delirared to or left with inch principal perion, and

coplaa aerrad or laft on aach of tha othar paraona In tha lame

mannar aa tha writ. Bnch writ of habaaa corpna may ba in the

Form F aat oat in tha Schadnla to thaaa Rnlaa.

For Form iiV/c p. «12, infra.

Rnle 76. If a writ of hahaaa corpna ba diaobayad by tha parson

to whom it ia directed, application may be made to tha Jndie nr

the Oonrt on affidavit of aerrice and disobedience, for an attach-

ment for contempt. The affidavit of service may be in the Form

a set out in the Scbedole to these rales.

Krir Koriii vide p. ()12, infra.

Rnle 77. The return to the writ of habeaa corpna ahall contain

a copy of all the cansea of the prisoner's detention endorsed on

the writ, or on a separate achednle annexed to it.

Rnle 78. The retnm may be amended or another anbatituted

for it by leave of the Oonrt or a Jndge.

Rnle 79. When a retnrn to the writ of habeas corpus is made.

the retnn shall firct be read, and motion then made for dis

charting or remanding the priEoner, or amending or qnashing the

retnrn.

REFERENCES.

Rnle 80. Whenever a reference is made to the Conrt by the

Governor in Council or by the Board of Railway Commissioner!

for Canada, the case shall only be inscribed by the Registrar upon

the direction and order of the Conrt or a Jndge thereof, and fac

turns shall thereafter be fyled by all parties to the reference in the

manner and f'-m and within the time reqnired in appeals to the

Court.

Refereuces to the Supreme Court by the Goveru.ir in

Council are autliorized by s. 60 of the Supreme Court .\tt.

References miiy also be made to the Supreme Court hy tV

Board of Railway Commissioners, or by tlie Goveniur in

Council, R.S. c. 37, s. 55.
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•"•' "> "ppi.v to 11,.. r,Vrt,„ K "'i , 'firr,'"'-';'
"^""• •''"-

tl.i- ml. i„ (o prnvi.l" ,„' „| 11 "«""."''i*i ^ '"' "''J«'t of

/..r.rf«rf,, 6„ ,/„ ,;„,,,„„, ,„ p„„„^.,

;.....l: t^^7«o£ ,X:;:r;;';,^';,;!:vI:-:^^'•-

- "•'- '>".po-.i.o;;t'^^ /,';;" ::;'{'- .--r ?irc-pnwnt their 'Dip !,»»-;„
"" 'ounsci ivhii sliouW

I'.v ll..> rcpr,.»ontntivM of th . 'h,
'" """Mn' was f„llow«l

".IS l,ear<l in reply.
""""' ^"^ '^"'^ "run.wick

Coinisil 11,1 Hefennces

^'' •''<"'' '-f Li.|iior Laws, Jlav 1st, 1004-
M,.r,.„,,e re Sunday Logislntioni Fd,. 21st. iiWr,-If" .To„,.e r. Provi,icial Fishorie,., Oct. 9fl, lOoV.

lie;::;:;;:,! 'v^^""''
7™"'< p"""-' Rmiwa

• i ;,. lon^.Ket,r,.„o,. re Criminal Code, Alay Ififh WW

r.7.i
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Rul< 80.

.I.^ii

m'l'HKJIK llHRT KII.O.

In the Hrferfiifo re Ki'rrie«, Muy 2ntl, I90S, the t'ouri

ilirci'tisl counnel iippi'sriuu for the Attorney-General of On

turio to <)i»>n, m the viiliility of u Fcderul ntutute »«-

iiniiiiRned. , „ .... , .

Thin practiie, however, wiis not folluweil in the »()iiie»h;it

.mnhmoiu emie of the Refercnec re Railway Act, where t...

•I Hilw VII.. f. ;il. «. 1. an ainen<lmi'nl was Timde to the Kiiil

wav M. l)"t tliB'in.l aei'tioii proviileil that upon the piissirif

of 'the Aet the (Vovernor in Couneil should Milmiit I" Hit

Supreme Court the (piestion of tlii! eoni[>elenee of I'arluuii. iit

to enact the Kniil amendment, and the «eeti"ii further provi.l.,1

that if the legislation should he hehl ."(ro nifj, (he OovcrM..r

in Couneil should issue a pnK'lanuition lUiioinR n day «li.n

the Aet should eouie into foree. The question was sulmnlt..

to the Supreme Court, when the Deputy Attorney-O.ii.rJ

opened the matter on helialf of the .\tt(U-ney-Urn. r;,

„r Canada, and was followed by counsel lor the Gran.l 1 runk

Rly. and tile railway employees. The Deputy Att-.rn.;

Ueneral was heard in reply.

B« Sunday Ltgiilation, Oct. 30th, 1904.

Counsel for Attorneyfleneral of Cana.la appli.d i"r

direetions as to what parties shall he represented on t\w

hearini; and receive notice.
r< \ i

The following onler made; The Attorney-Oener;il «<

Canada to (five notice (reference inserted at lenRlh in n..l".'*

to the \ttornev-Oeneral of each province and Lieut.iiiiril^

Governor of the Northwest Territories and Commissioner ..1

the Yukon, and hy advertisement to be inserted twice u, <

Orticial Gazette, that tlie application will he made I., m
Supreme Court on the 14th ^"vcml.er to have rclerc..,. ».

down for hearing at a date th.-n to be «xcd by the Co. I. n

that the Court will on the said Uth November nex 1
alv

asked to direct what person or persons or what class ol |..T*.i.ii

sliall be entitlc.I to be hear<l thereupon.

On Uth November, counsel for the At-torncv C-ri.ral

moved to have reference inscribed and for a ll"-'"';'" ;':

t„ interests to be represented "P"" «>-ir».>"™t " "1 "'

affidavits shewiuK service and l'"'''^ '""
I''

,'
, „

flireeted hv the Court. The Court directed th.d^ •".'""",

Tng interests be rcpresentcl ; The Province "» Onb.r T

Grand Trunk Railway Co.; The Toronto TTanulton & IjiHT

Rly Co.; The Canadian Copper Co.; The Lord s l)n,^ All,

anee.
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Rtfwtnct n Mirrlwt, Much lllk. leil

Th,. .on,.|u«i,m to 1„. .Irnwn fro,,, tlics,. .•«»,., „„„,„„ ,„ ,„.

>w
1
or without not ,vto ,„,rti,.» iiitiTiM...!. to l„i>. ,.,,,,-H ,l,,w„ ,i„,i for ,1 ,lir,.,-ti„„ from th- Court m t «,„,,„".,

> ou ,1 |.,.„.,v.. „„ti,.,, „„.| ,,„„. ,„„t ,ioti,... shoul l". '«K^
,"

It h,. A t«rn,.,v.(f,.„,.ral l,„s ji, ,„|v,i„,„ ,.iv,.„ noti,.,. ?, nli|...rt„.s who „„„ht ,0 r,.,-..ivo 11 i„o. ,|„. ,.„„„ „„
.

' ,

;.
f X « .hit. for ..,iri„K „„,! ^i,,. ,|ir,,.,i„„, „, /f^, Hi i

'''"'.'";:•""; ""'I '' n.,,.rs,..,t,.,| „„ ,h,. iirKuiii.nt ^f 1,..ppl™t.on hy tl„; (Vowti i, rr ,„„l, or witho "
ill .,

-ntntion o p„rti,.s int,.n.st,.,l. th.. i ,„X wil tl i,
'

t
'" "PP'';»"".n to W h,.„r,l „t a futur to a, in I

.
i m

t...... that notu.o of suoh applinition shoul.l ho ^iv/n to , h
l.|Ht,r, a., ,I,.,.,„s , Lsirahlo, „n,l i„ su.h inann" a "it l""npropor, nn,l o„ siioh fnluro .Into tho fourt; will .linvt t"'r..r..ron,.o to he sot ilown am] what parties kIiouII , , ..nT

APPEALS PKOM BOARD OP RAILWAY OOBMSSIOHERS.

.h/,°" ."'T?*,?"" " """'^ " "*" '«"» »» '"'"'on of
the Bo.rd of R.Uw.y OommiMionn, for 0»n«l» pariMat to thi
provi„oi„ of the RtUw.y Act, th. .pp.,1 .hui b, ,p„ , „„
l^?"*."' "" '"""• " '" *"• "•" •' <"«««". to b.
«tt ed by th. Mid Bo«d or th. Chairman th.r.of, „d th. mmtm ..t forth th. d.ci.lon obJ.ct.d to, and .o mnch of th. affl
d".t,, ,vid.nc, and docnmonU a. „. a.c.Mary to rai.. th.PMtion for th. dtcision of th. Conrt.

2. AU th. Rnl.. of th. Snpron. Cow from 1 to 62 both
..clmve, ,h»U b. applicabl. to appou. from th. „id Board of
Subway Oommteslonor. for Canada, «c.pt In .. ,„ „ „,.R«away Act otharwiM provides

lliile SI.
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Bule 82.
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The Railway Act, R.S. e. 37, s. 56, confers an appelhii,

iurisdiction upon the Supreme Court from the order .r

decision of the Board where a question of the ounsdiction ,.r

the Hoard is involved, and leave to appeal has been grantnl

by a Judge of the Supreme Court.

The first proceeding upon an appeal after leave grant. ,1

under section 56, is the filing in Ihe office of the Registrar ni a

case certified under the seal of the Board. The practice in 1 1ns

respect is suhstantially the same as obtains in ordinary app. ;,i-.

The parties agree as to the contents of the case and the ap|i..|.

lant has the same printed and certified to the Registrar oMlio

Supreme Court hv the Secretary of the Board of Railway ( h.i

missioners. If the parties are unable to agree, the cis, ,.

settled bv the Board or the Chairman thereof.

Si
?i'

iii'i'iSi*!

THE EEOISTRAR'S JUEISDICTION.

Rule 82.- The transaction of any business and the exercise ot

any authority and jurisdiction in respect of the same, which by

virtue of any statute or custom, or by the practice of the Court,

wa«, on the 23rd day of June, 1887, or might thereafter be done

traiisacted or exercised by a Judge of the Court sitting in Cham

bers, except the granting of writs of habeaa corpus and adjudi-

cating upon the return thereof, and the granting ot writs ot

certiorari, may be transacted and exercised by the Registrar

The Supreme Court Act, R.S. c. 139, s. 109, authoii .s tl„

Judges of the Supreme Court to confer upon the Regisi i ^.r iil

the powers, authority and jurisdiction that might be e-u r.iwd

in Chambers by a Judge of the Court Ijursuaut t,. t i.

statute, a General Order was passed on the 1 ith Oetohir. IfS.

It has been thought desirable to include in the Rules vv,ry_

thing contained in the General Orders, and the provisions «f

the former General Order No. 83 are now contained lu tk

Rules 82 to 89, both inclusive.
,,, i i f ik.

The object of these rules is to relieve the Judges (.1 tue

Court so far as possible, from dealing with inter ...•utory

applications, and wherever in the rules motions may ho niaie

to a Judge in Chambers, they should be made return*

before the Registrar, as Rule 142 expressly provides tl.atth

expression " Judge of the Supreme Court in Chamli. rs or

"judge in Chambers " shall include the Registrar Mttin.in

Chambers.
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Eule 83. In cue my matter ahaU appear to the said Kedstrar li"le 83,
to it proper for the decWoa of a Judge, the Regirtrar may refer
the eame to a Judge, and the Judge may either dispose of the
matter, or refer the same back to the Registrar, with such direc-
tions as he may thinli £t.

Rule 84. Every order or decision made or given by the said
Registrar sitting in Chambers shall be as valid and binding on aU
parties concerned, as if the same had been made or given by a
Judge sitting in Chambers.

Rule 85. All orders made by the Registrar sitting in Chambers
shall be signed by the Registrar.

Rule 86. Any person affected by any order or decision of the
Registrar, except as otherwise in these Rules provided, may appeal
therefrom to a Judge of the Supreme Court.

Except as otherwise in these Hides Pvovided.

Ti2^\ f"^P"™.^''«'-« •?ferred t„ nre the provisions under

n,,,,„l,ers to 11,.. full Court, whore the question of jurisdietiou

Rule 87. All appeals from the Registrar to a Judge of the
Court shall be by motion on notice setting forth the grounds of
objection, uid served within four days after the decision com-
plained of, and two clear days before the day died for hearing
the same, or served within such other time as may be allowed by
a Judge of the said Court or the Registrar.

It will be noted that under this Rule, appeals from the
l..f...strar to a Judge of the Court may be made upon a two

uLZ %'^'%"'y r°/"
°^^" ""'"''™' f""' 'J°y«' "oti™ is

rii|»ired. Vide Rule 54 supra.

Rule 88. AppeaU from the Registrar to a Judge of the Court
•hall be brought on for hearing on the first Monday after the
expiry of the delays provided for by the neit preceding Rule or
K) soon thereafter as the same can be heard, and shall be 'set
down not Uter than the preceding Saturday in a book kept for
'hat purpose in the Registrar's oiBc*.
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Rule «9. Although llonday is the day provided liy tliis Rule I'oi-

hearing appeals from the Registrar, the practice ohtaiiis.

where the parties consent and a Judge can he couvenientlv

obtained, to bring the appeals on from the Registrar's decision

at once. This often saves counsel who come from a distanci-

from making two trips to Ottawa.

Rale 89. For tba transaction of bnslnass under these Rules.

the Registrar, luiless absent from the city, or prevented by iUneiis

or other necessary cause, shall sit every jniidical day, except

during t!ie vacations of the Oonrt, at 11 a.m.. or sncb other hour

as he may specify from time to time by notice posted in his

office.

FEES TO BE PAID REOISTBAR.

Bnle 90. The fees mentioned In Form H set out in the Schedule

to these Rules sb»ll be paid to the Registrar by stamps to be pre.

pared for that purpose.

Form H. in the Schedule to these Rules expressly dispenses

with the fees being paid in habeas corpus and crimiual

appeals.

Vide infra, p. 613.

A ppcais in forma pauperis.

The Supreme Court or a Judge tliereol' lins no pow.r to

allow an appeal in forma pauperis or to dispense witli tin-

giving of the security required by tlie statute. Fram r v.

Abhott, 22nd February, 1878, and 16th March, 1878.

Where leave to appeal is granted in forma pauperis Vs tlie

I'rivy Council this will entitle the appellant to obtain tlie

transcript record without the payment of any fees.

Dominion Cartridge Co. v. HcArthnr, 7th Oct., 1902, Gout Di|.

1165.

On 7th October, 1902, present: Sir Henry Strong. C.J

,

and Taschereau Sedgewieic, Girouard, Davies and Mills. JJ

A motion was made for an order directing the Registrar of the

Supreme Court of Canada to transmit the record to the Kigis-

trnr of Her Majesty's Privy Council, on an appeal li.v tlie

respondent, without the payment of the fees in stamps as

required by the statute and rules of practice of the C.iurt



SIPBEME COIIRT RILES.
)81

COSTS.

Kule 91. Co.t8 in appeal between party and nartv .h»ii ^taxed pnrsnant to th. tariff „» * ' "^
'""'' ''•

. t.. sc.«..e ::tra" :"r:r: «ir '
-" -'

•l"i June, 187!).
'

'•''"'•«'"* l/nn/i, /«. f,...

.-"'rr^S'L:;:t ;is„^ ^;;;;^:::"'--» « ^-^'^ «' t..

«ves power to the .samc^ iul,. a i"
?P''"'""?. ""'I s. 75

appeal. In Irerla,. TLfi Dee^'Z, ' OoT'^'h^'^, '"%r( hipf Justice of the Cmtrt „f \. i ^ ' „ '
""' "°"- "'e

".der allowing ,.,eLppdr:nt-ss»":r,"^^ an.lt*?.'
"""" T"tended the time i'or servine notie

'
Af ^ ^

I
" ',"'"'' "''''"•

»» Rood service n notiee of anne„ J,
''Pf' ""'' »"°«''"8

^--.e..e w„, an^lX^r^r^^ln'r^-^He^r
H^uburg Packet Co. v. The King, 39 Can. S.C.R 621

.1' Xnt!'i*d'^n:trwet\t''rnTH'°"^ "^ '"'^"•"^

"n»,„-,.essful party """
^^

*"''"' *«''"'" 'I'"

Wiljon ». Davin.

s.c';:'f7p"frJy'c,^t'''oTa*.l^ir''"'T "'"^^-^ «" '" «»

to
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where tliere was a statute of the Province of Manitoba nuthi.i

izing the eity to tax apainst unsuecessful party eosts in sim

iilthongh the City Solicitor was paid by salary.

Ponton V. City of Winnipeg, 41 Can. 8.O.R. 366.

S. 4()8 of the ehiirter of the City of Winnipeg (1 & 2 E.l.i.

VII., e. 77), provides that where the eity solicitor is enciiu'ra

!it a stated salarv, the eity has the right, in law suits and pr

.

eeedings. tn recover and eoUeet " lawful costs " in the s.i'n..

manner as if such solicitor were not receiving such salnry

The Corporation enacted a hy-law appointing its solicitor r.t

an annual salary and, in addition thereto, that he shonhl I...

entitled, for his'own use. to such lawful costs as the Corp.. rn

tion might recover in actions and proceedings, except disbuis.'

inents paid bv the city. I'pon the taxation of the ..ist*

awarded to the respondent on an appeal to the Supreme ("'Urt

of Canada (41 Can. S.C.R. 18). it was held that the stiitut.

and contracts above recited applied to costs awarded on sai.l

aiipcal and that, on the taxation, the usual fees to eo^lll^^l

and solicitor should he allowed. naiiihiir<)-Amfrira}i /Vi. '.-

'

Co. v. The King (39 Can. S.C.R. 621), distinguished.

hicrrased Counsel Fee.

Except bv consent, the Registrar will not, when taxiii.:

costs,' hear any application for increased counsel fee, imU.

notice of such application ha.s been given to the solicitor for

the opposite party. Applications for increased counsel fc

should be made to the Registrar in Chambers, and not U the

Court.

Beamish v. Kanlbach, 5tb June, 1879.

An application for increased counsel tee is not one Inr liic

full Court, but should be made to a Judge in Chambers.

I'riiiHiig Unnecessary Matter.

L'Heareiii v. Lamarcle, 12 Can. S.O.B., at p. 465.

Cost of printing unnecessary and useless matter in cas. not

""TLm 'oTnm'f Appellant's Costs will be found in ,h.

'"'rform'"of''Biu'if Respondent's Costs will be found ,n ,b.

^''Tfo™of''Affidkvfof- Disbursements will be found in .h.

Appendix at p. 626, infra.
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at p!^27""/m
''"'"^ " ''"""""'^ "'" •"= f""-"'' '" "'« Appt^ndiit IMIe 9:1.

RiUe 92. Th. Court or » Judg, may direct a fixed .nm for
corts to be paid in lieu of directinc the payment of costs to be
taxed.

It is under this Rule that costs are allowed on interloeutorv
applications.

"i."".'

Rule 93. In any case in which by the order or direction of the
Court, or Judge, or otherwise, a party entitled to receive costs is
hable to pay costs to any other party, the Registrar may tax the
costs such party is so liable to pay, and may adjust the same by
way of deduction or set-off, or may, if he shaU think «, delay the
aUowance of the costs such party is entitled to receive untU he
has paid or tendered the costs he is liable to pay; or such officer
may allow or certify the costs to be paid, and direct payment
thereof, and the same may be recovered by the party entiUed
thereto, in the same manner as costs ordered to be paid may be
recovered. This rule shaU not apply to appeals from the Province
of Quebec.

This liule, and the six following Rules arc new, and are
adapted trom the corresponding English Order 65

This Kule, however, does not apply to the Province of
(juoliee. Art. 553 of the Code ot Civil Procedure reads as
nilkiws:

Kvery condemnation to costs involves, by the operation
"I law, distraction in favour of the attorney of the party to
wlioni they are awarded."

(,'osts, therefore, being the property of the solicitor, are not
tliL' subject of set off in that Province.

583

llii Way of Deduction or Set-Off."

\\ here several points are in dispute, and each party suc-
nls ou some of them, the costs may be set off one against the

otiior, and the plaintiff or defendant ordered to pay the
Mance (Bankart v Tennant, L.R. 10 Eq. 141, 150; and see
,"'" i^A ^""^"' ^* ^''^- 9"; Badische Anilin v. Lriin-

s'fin, ^9 CD. 366; Jenkins v. Jackson (1891), 1 Ch. 89. Costo
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p„,nl,le .maer different orders in the same suit a»d notwith.

stondinc clmnge of solicitors (Ifobarts v. Buee, S L.U. IJHi

or "nt™ suits in «l.ich the same estate is be.ng administerni

Tlce V ;•« 4 Hare, 255), may be set off against each oth.r;

iJt tie cost; of two' independent proeeertinKS in differ™

Courts -annot he set off against ""'h o*^" <
™''''

"; ^';^'";

15 Ueav 458: Wridltl v. Mudte. \ Sim. & Stn. 26b 1-iX ..

Griffin 14 CD 37) : thus, the costs of appeal from a Coun'y

rourt to a Divisional Court cannot he sot off against the cost,

™ hnnUruptcy appeal to a Divisional Court though 1« h

Courts hchme to the K. B. D. (Re Bassctt ^8%), 1 Q V

219) ; and costs in interpleader proceedings cannot he set .fT

.gainst costs in the action (Barker v. Ufmm^nr,- .> QBT)

fiOT Chi tv, J., refused to set off cost, of an applicatum „

Semovc a ckii'ityCourt action into th; ^^ "/^"'"fof;
":::

"

of the action. (P^Wf v. Hta^^cv (1896), 1 Ch. 60,.) s,..

*""^^;^,he^:i.E;e^ l^J^. and remitted a^oss

action for trial, but the order was silent as to any set-off

costsan applicktion for stay of taxation and for set-off of h

'c^fts whicrmighthc ordered t« "-^
/"'^^J f'"\t ..r'i.i ,

cross-action aeainst costs payable to them m the onirinai

„c«on was refused, the Court declining to deprive the m • >

"f be present right to costs given, to him ^y^the order of the

C A Uutomntk Wn<,Mi,a Machir,. Co. v. Combined W,„h

<„„ r« 37 W.R. 636V The fact that two actions arc "n-

olMa?ed makes no difference, provided the costs so.,.

be set off are recoverable under an "'^^r Prior to th^ nrdor

for consolidation (BnJc v. Trencli (190,). 1 Cb 42H1.

E^*-""-;i^:;^*:rr\^>^f^9
msm"ssed with costs, the C.A. refused to order t''" -^t;

theTespondent of the appeal to be act off a^a^nst the .-

»^

parable to the appellant under the previous order. 'K,

Crau-shau. 45 CD. 318).

Solicitors' Lien.

The costs may be directed to be set f J'thout re.

the lien of the solicitors which only extends o he n, ™,e

balance IBaviree v. WaUon, 2 Keen, 71.J, (.ariwi >.

6 Beav. 304).



M(}ttin}J V. Mitrris

KIl'KKME rOlKT Bn.l->.

Married Woman.

Costs payahle by a miirried woman out of lic-r wpHriitP
.state may lie a set-off against eosts payable to her person-
^^ ^', A'^'"'*'""'"' "Ra'""* '"''•• thouKh limiteil. is a piTtmnul
•ne (Ifllon v. Ifarrinn (1892), 1 (J.H. 11«: „n.l ef. flolth,,
V IlOflgsov. 24 Q.n.D. 103; but tlie .leath of her husband!
does not convert a jiulBment limil.^d to her separate estate
in the form of ffcntt v. Mnrlrii. 20 Q.R.D. 120. into a .jiidK-
ment npon whieh the widow ean be personallv ealled upon
to pay (Hf Hcwelt (1895) 1 Q.B. p. 332. per Vauffhan
Williams, .J.).

Sil-nff nf Debt Against rn.iln.

l^i'O Prinrrh V. ft/oni/. 10 CD. 076-
(1911), 104Ii.T., 667.

f'nims of Dirrclion as to !ief-off.

See Seton, 248-202,

Rule 94. The Eejistrw may, whenever he deems it advisaWe,
reserve any anestion arising on the taxation of costs for the opin-

ion of a Jndge.

Rule 95. The Registrar shall, for the purpose of any proceeding
before him, have power and authority to administer oaths and
examine witnesses, and shall in relation to the taxation of costs
hive authority to direct the production of such books, papers and
documents as he shall deem necessary.

Rule 96. Any person who may be dissatisfied with the allow-
ince or disallowance by the Registrar, in any bill of costs taxed
by him, of the whole or aay part of any items, may, at any time
before the certiflcate or allocatur is signed, or such earlier time
as may in any case be fixed by the Registrar, deliver to the other
party interested therein, and carry in before the Registrar, his
objection in writing to such allowance or disallowance, specifying
therein by a list, in a short and concise form, the items or parts
thereof objected to, and the grounds and reasons for such objec-
tions, and may thereupon apply to the Registrar to review tht tax-
ation in respect of the same. The Registrar may, if he shall think
St, issue, pending the consideration of such objections, a certilcate

r.8:.

Kule »t.
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of taxation or aUocitnr for or on account of tha ramalndnr of the

bUl of coat., and .nch further crtWcatt or aUocatnr aa may be

nacanary ahall ba toned by the Eeglatrar after hla dedalon npon

inch objectiona.

Groutidi a)id nasons for objcctionn.

Olijection to Principle of Taxation.

This Rnlo apiilios only where spoeitie ohjections are nimlv

as to the nllowSnoe or aisallowance of particular items, nn,l

^ot where "he general prineiple on «hieh the_ t-a.ion ha, pr •

eeeded is ohieete.1 to {Uparrow v. Ildl. 'Q""-f:- ''

FMrtr .(• D^i^on. 10 Times Rep. fi82). And «here there lu,s

heen « refiisnl to tax, and a eertifieate given that ther. h

nothing to tax, the Court has jurisdiction to vary or d.seh; rs.

?1^ eertifieate on summons without ob,1eetiona being earnc.i

(K,> rmlle, -M CO). 194). See. however. Cmshe ^. \\a,h. >h

I..T. 380.

No Rcricu- on Points not Kaiscl i-;/ Objections.

Points not raised in the written ohjeetions h<"f»«
/'i;;,

;;|^

ing officer cannot be ™ised on. summons to review (B. A.
.

57 L.T. 648; Shrapnel v. Lajn,, 20 Q-^l-P- P- *'*• P"

Ksher, M.R.; StrousJicrg v. Sanders, 3SV,.li. Ml)-

Rule 97. Upon such appUcation the Registrar ahaU recon.idei

and review hi. taxation upon anch objection., and he may. it h.

,haU think fit, receive further evidence in respect thereof.

This Rule differs from the corresponding English Rule in

not rehiring the Registrar to state the grounds and reasons ot

his decision.

Rule 98. Any party who may be dis.ti.fied with the certitol.

or aUocatur of the Registrar as to any item which may have be.

objected to aa aforesaid, may within two days from the date

th certificate or aUocatur, or such other time a. the Ee..s,n,

.t the time he .fgns the certificate or allocatur may allow aP J

to a Judge of the Supreme Court from the taxation a. to the sad

Item, and the Judge may thereupon make .uch order as to to

may .eem juat; hut the certificate or aUocatur of "-e /le i^t

«

, Thi Z finil and conclusive as to all mattera which riiaU not ..7.

been objected to in manner aforesaid.

:
- i^J-g'-'l

'
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Appeal to a Judge of the Supreme Court. i(„i,. ns.

'V.W.. Whue Revuw Directed—PUereliot, of ra.ri„„ nffin r.

The PcrtiHcato of tlio taxinK ofti.vr will n„t Konirallv l,eivviewcl (in n mor.. question of 7»n,i^„„ (J!, c,,,/;,, ^^ ,:.

t'Vr^^4^"""-'yTh' '""'" ' r-ordoZli,
1 My. & h 5fi4)

;
or of quntira (He Brown. L.R 4 E.i 4fi41 •

li.it only whcro fl,n tnxin« offlo.T hn» a.t«I on som- nlistsken
nnnnplo. or whore there has heon some irreRularitv in the
imieeeHinRs hefore him (Fenlon v. rnWicft, :i MJ,,) 4qfi

r P n"-,?]'" 7?''"v
'' ^*"?- i" •

""^ '""^ ^"'•»''«" V. Ja„,„„:

. r T L n'";'
^;,*"'^"' '" ^•"- '^''^ ''"" ^-^ «'"'•/.''"*.

«:"«;,, «^.^.'«,:- «• ''''''
'

^•- -02; o,.-,.„ V,

In a proper ease, however, the ta.Niition mav he reviewednin npnn a .piestion of quantum, e.g.. where there hai liecn a
v,r,v exorhitant eharpe (Smith v. liulltr. I, R 1") Kir n 474
||(T ^ralins, V.C). '' ' ^'

^yhere the Conrt has deleKate.l to the taxing offieer the
ilerision of a (juestion as to eosts. the matter is within his dis-
ire ion, and there can he no appeal from his deeision. nnles.

(w,t%6 (fn
444"'"'"*' '"'' ''''"'"'™ "* "" f^O'"'^" V.

" l-'iiiiil and Conchisivc."

Olijeetions need not he earried in where the ground ofnvi.w ,s that the taxing offieer has proceeded on a wrong
prmiiple, and speeifie items are not ohjeeted to. hut the Court

rAi""'Sn',?",o"/'''"'-''
"' '"'«''>«'•(-"' the eertifieate {Re

stle, 36 CD. 194; flparrou- v. Hill. 7 QBD .'!(;'' 7?^
leWier & Dyson, 1!) Times Rep. (iS2), Where, howe;e'r, in

,r,"°i^ •."^r*" '." "" '"'*'™ "'"' Jn-ls-inent on a
imintirrla.m had heen given for the plaintiff, the master <lis-
mmvcil the whole of tlie eosts incurred liv the plaintiff in

llij'T!'"',™"'"*'''"'''"™ "P"" "" """*» "'n'l in '1''«»il. it was

IT iQo "''•'',C*"'"^
""'«' •'< '•"""l in {Crnske v. Wade. 80

I. 1. .(Mil. Where a party earried in oh.jeetions to the dis-
mvnno,. of iten.s hefore the taxing-master which were

I onvil. and the opposite party earried in no ohjeetions to the
'""wame of such items, hut applied to review the taxation it

Ml
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.a. hem that <>^i'^'^lXJlsZ!Z„1'l<^i^^'^t

hJt«xilC»..r cannot be taken upon the h.anng .n n;. .

(K/N«tiun, 57 I,.T. 648 ; Hhrap«el v. Loing, 20 Q.Ii.D. 3.J4

Rol. 99. 8.ch .,p..l .h.U 1« b..rd and *•»«»'"*
"J ;;•

,.dg. apon th. .Tidanc which .haU ha« b..n hr,«.ht In b.f

th. lUrtittar and no forthat .»ldence ahaU b. recai».d upon ih.

Lta M .nch appaal .haU b. in th. di.CT.tion .1 th. J»d...

Casi

See tiiiiruc v DimsMv. » Ue.iv. 170, «here ^the^^j^^''''^'

W.R. 237 ; Heslrr v. //., M CD. bl7.

0E088-APPBAL8.

Rri, 100 It .hall not, nnder any circnm.t.nc... b. n.ces.„y

,.xTr«pond nt to giv. notic. of motion by way of cm-apP.^^

l"t i a Condant intand. npon th. h.arin, •'»«'"'

L contendZ th. d.ci.i.n of the Oonrt below .honld be var,.i.

k,rrtirhn afteen day. after the -ecnrity ha. been approved

.'ctfrnher tin., a. »ay b. pr..crib.d by th. Oonrt or . J^

r °rr;^rrorirtrr.i'-"
">

: T:^ i^L f.« lb the power of the Conrt on th. he«in,

of "r appeal to treat the whole c open, bnt may m

i.retion of the Oonrt. be .round for an adjonrnment of .h.

.nseaL or for special order as to costs.

This Rule contains »n important change fro» th;l-;v«^«

of l^^er Rule 61, in that notice of c.oss appeal nu^^^^

-ttr^^r.:^-«-^»-—^-^'-
^

Mayor, etc.. of Montroal v. HaU, 17th Nor., 1883, Oasa. Di., U

^tZ for respondents, -^^^^l^ZJ^"^^^'-
appeal, moves for leave to proceed with cross-appcai.
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stHmlinu original iiiri' not Mlwl until Hint .liiy liv a|i|>.llttiit<. ""I'' 1"0.

and the npprni hiis niit been insiTibed.

('(iu,.iii.l for uppcllnnt!! iiUii moves tti have primipal ap|ie«l
licanl, the delay in inBcriliinij and in filiuK failmnn Imvinv
licen an overHiplit.

Held, that il' the cTOfiaiippellanl desired to pmeeeil with
Ills cross-appeal he should have hiinscll' (ih d the orit'innl eiiae
llnth prineipal appeal and eross-appeal cidered to stand over,

CanxUan Pulllc Railwa; C«. T. Lawion, Oont. Dig. 74.

A rule was disehnrued so far as il asUed a nonsuit. Iiut

n.is made absolute for ii iii'w trial. Held, on an njipeal In
cliiVndant that nlthoiiRii tlii' plaintilf was enlitleil to r ver.
yd, as he had mil appealed fnuii th. ,irder fur a new trial, tlie

rule should he affirmed, and the appeal dismissed with i-osH.

Pilon T. Brnnet, 6 Can. S.C.R. 319.

A motion to i{uash an appeal on tlii' i;riiund that it should
net have been brought a.s a substantive appeal, but as a I'ross

ii|i|ic mI. was disniis.sed. lint tlii' respondent, nllliou^'h sii ss-

fiil ill t'l'ttin).' the .iiiditment varied, was allowed only the costs
iif ,1 eroKS-nppeal taken under Fiule 111 (now Rule IDiii,

Cit; of Montreal t. La1>eU«, 14 Can. S.C.R, 741,

.\ respondent whose verdiet must be set aside mi Hie
uToiiiicl that it was awarded by way of .lolnlium eannot be
L'ivi'ii substantial damages where he has failed to give notii!^

'if liis intention to ask appropriate relief by war of ernss
ill>[)e;il.

Stephens t, Ohaaiae. IS Can, S.CR. 379.

I'hiiiitilT reeovered ,'ti,"i.llllrt dan.nges in an aetion for iiegli-

L'l'iiie but the verdiet was redueeil to !ti:!,niM) on appeal to the
'Jiiitm's lieni'li on the L'round that the assessment made by the
trial Ciiurt ineluiled vindietive dnmaires for whieb the dei'end-
:iiit m:is not liable. The Supreme Court was of opinion that
III'' iimount awarded by the Superior Court at the trial was
nut iHiri'.isonablo and eoubl not be said to inelule vindietiv.'
iliiiiia'j.'s. liut. as there was no eross-appea! by the pbiintili".

tlie I'oart would not interfere to restore the original juiW
iiicnt.
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Bnlmn T. Tba Qhmii. 23 Oin. 8.O.R. 4)8.

A croMiippcnl will I"' .li»r.i!ur.M !> tlif <-'.iurt «l

RulcH «2 ntiil <i;i <.f the Siiprimc foiirt ruloH Imye n"l !>•

.•omplivd wilh (now .c.voml li.v UuI.h 1(H) iiriil Kill.

Town of Toronto Jnnction t. OlirUtlt, 26 0»n. 8.O.R. 651.

rmlcr l\u\ Ontiiiiu .liiiliiiiluru Ai't, K.S.O, IMS", i-.

w 47 nml 4K, tli» ('"Uit of App.'iil lins p<i«vr to iiur.

(IniiiaK.'H H«iir<lid to h rc»poml.-iil without ii in.»»-app«il.

Ww Siipri'ini' ('iiirt lins th.' liko powiT \iii.lcr itn Kulu .N"

mow in(». TawhiTOBU. .1., ais».Mitwl. I'cr Stronc i

Thouirh thi> Court will not uminlly iiuri'iuii' su.h ilinn.i

without n .roHx-Hppeiil. yet whiTo thi> nruiniil pro( Ii

were bv arbitration umlir n statute provulmi? that th.' (

on appeal from the award, shall pronouni'.' mich juili;ii

m the arbitrator* nhoiiUl havp nivcn, the statuto i« witli

notii'f to an appellant of what the I'oiirt may .hi a.,

crosH-appeal i« not ni'i-mKary.

HcNichol T. HaJcolm, 1907.

In this .ase the plaintilT (rcHpomhnt) Maleolm. It..,

an aetion auainst MeNiehol. api.ellant, an.l the Sta

I'lumliinit Co.. elaiminii *1«,(I(H> Hamauea under the foil

.ireUMiatances: The defendant M.Nichnl was plaintiffs

lord anil bv the lease between them, eovenanteil to k".

premises heated up t<i 7(1 decrees above zero. Dunn

winter the hentint' proveil defeetiv. and plaintiff itave

to her landlord to have the heatinir made salisfaetory.

examination of the premises, thi landlord tmnid it iie.

to make a chanRe in the radiators, and for that piirpus. . ;il

upon the Standar.1 Vlumbinc Co., who were under .•".i rwl

with him in eonneetion with the eonstruetion of the l.iMl.hnir

to put in the neeessarv plant for suitably heatinn the ,.r.nM».-

t,. make the plaintiff's rooms satisfaetory. In the .•.ni

installine the new radiators, the pfaintilT s preims. - n.r.

Hooded with steam and her sfo.-k in trade destroyed

At the trial she reeovered judcment acainst both .l.i.n.i

ants, but upon appeal to the full Court the judKniein

favour airainst the Plnmbina Co, was set aside, and th.

dismissed as acainst them without eosts. Thereupnu M.N o

„,,pealed to the Supreme Court. II.s notiee of apn.n 1. .l»t.^l

.Tune inth. V.m. eoneludes as follows: And the s.n.i II i.

MeNiehol will ask that in ease the aetion is not disiiii-s.

aeainst him, that he be granted ind,>mnity fr.im or nh. i
>.'

asainat his eo-defendants."

.,i.j|it

i.lnr.l

• w'lM

I. tl..'

,' l!if

ii..li.-

rp..!!

h.r

ti..n
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The I'liN.- nn his iippi'iil win f.rtili.il to Ih.' Il.ifinlrur of th« >'"'• ><<"

Miprcmc C.urt c.ii tliu IMIli April. I'JOT. On Hit 18th April,
ihi> rMiHimliiit MiiIcdIiii sitvimI iipiin ih.' StnnJard I'lumliinii
ii, the foUipwinif notlct' iif <'riwi-nppcul

-.

" T«ki' Miiifc ilmt cm tlir hcnrinn nt tin. Hppial of the
.iliiivo niiTiiMl iippi'lliintn. till' pinifitiir will fiiniinil thnt ttif
,|.ii«ion 1)1' till' Cdiirt of Appcul sliimlil lie viiriid ami tlii.

jiiilirmciit of Clilrl' .liKtii'i' Diiliiii' ititiTrtl III the Irinl of tlila

:i lifiii in tlio Court of Kinu's llimil nliiinlil In. rcntori'rl csi-cpt
.. « iliilnni;i-s hy wntiT Dnlnl this IHtli dny of V .ril. Ift07."

riic I'liimliinu- Co. Illi'il n fintiini upon ttii" en ;- m [ical and
;i|ipi'nri'H li.v I'oiinsi'l upon tlii' nruuiiinnt, iind \"nk .i'.,;';i 'i^^. '

>

til.' notice of c'roKs.iippriil, clainiinir tlint no >• • mly i,-ii| li, , i,

•iv.n til'' Pluniliinir To. I>y the riNpondcut '*';•!, i.hii. in.I tti -,1

li.M procofilinif wiifi 11 HulmtMnlivi' apppii! • i:n Ihr Toiiri .
'

\lipi'nl and that no roli.'f in thi' prcsi iit ' mimI i-ml | V,

"liiiiincd nirninBt them. They also filed Hie fo!,,.uini: 'il'u

" Wlnnlii ! ^la.v i th. iiin".
' M.'iinra. Alkln«. nobnnn k Co., Rarrlitori, eif Oii .

I.Solicitor for Mc-Nlrhnll.
Rp Malcolm Vi. MrNlrhoI.

" IiFAR Mms:— Ah there HeeniB to be some ' >; '. as to
ftli'ther or not voti iiropofie fo c^lalm relief oTer ,,. ii-,.t fhe
S'andarcl Plumblnii Co. ii|>on the tiearlnit of the apiienl In the
.Supreme roun, we would be alail If you would write un a note
an] slate poiltlvely whe'her It li your Inleatlon upon the appeal
Ic. lie to. We do not know that It will he neceiitary for ua to
at);>''ar on the appeal unless you Intend to claim relief over
avainsi our cllenta. Please let us hear from you.

" Yours frilly.

C'Slltned) Houah. Campbell ft Ferguson.

"

(Sollcltora for Standard Plumbing Co.).

"Winnipeg, May Ifith, 1907.
Mp-:"». Hough. Campbell « Ferguson, narrlstera.

Winnipeg. Man.
Re Malcolm vs. McNIchol.

pEAa sias:—We have your letter of the Hth. We are
nnt claiming relief over against .vour clients at the hearing of
'fee ,i|i|,eal In the Supreme Court. In accordance with the arrange-
iiic-iu made between Mr. Alklns and Mr. Wilson when the ease
came up before the Court of Appeal, that the question of Indem-
nity r,r relief over aealnst voiir clients should not be taken no
nnlll the rights of the plaintiff against each of the defendants
nacf lie(.n determined.

" Yours truly.
' (Signed) Alklns. Robaon * Co."

Til.- Court reserved .iiidgment on the apiilieation of the
riiimKinc.' Co., heard the entire cnse on the merits, and (tave
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Kiile 100. ,iudKmcnt that the notice of eross-appeal was properly giwu.

and dismissed the appeal of JIcNiehoI, hut reversed the Cnun

of Appeal below and allowed the cross-appeal against tlif

Plumbing Co. with costs.

Coy T. Fommerenke, 44 Can. S.O.R. 543.

In this case an application was made to Mr. Justi.t

ldinf?ton to set aside a notice of eross-appcal. when the follow.

ing .iiidgment was pronounced (not reported) :

" The respondent Pommerenke brought an action against i<u-

Bate and three others, of whom appellant Is one, alleging ;l:;tt

Bate, who was his agent for sale of lands, had, with the ap^is--

ance of these others, defrauded him.

"The trial judge exonerated one of these others, and ; ive

judgment againat Bate and two of these others.

"Bate made no appeal. The present appellant and anothf

named Murison, appealed to the Court of Appeal. That Cour

relieved Murison, but held appellant liable along with Bate.

"On appellant giving notire of appeal to this Court, -h"

respondent Pomrtierenke gavp notire under Rule 100, by w,iv of

cross-appeal, claiming that the judgment against Murison shn-.M

be restored.
"That notice is now moved against by Murison on the ^t. ni

that he is in no way ronrerned in the appeal and rami li-'

reached by such a proceeding,
" It seems to me the decision of this court In th*» cas ^ nf

Pilling and Ixjwell v. The Attorney-General of Canada is; ro;i-

clusivply against this motion.
" Those appeals arose out of proceedings had in the Kxc'- nipr

Court of Canada undpr an act for the winding-iin of the Qu--h^'-

Southern RIy. Co. The appellants Pilling and I.rf)well flaii^iei',

along with three others Lawton. Hap?eltiiie and Bloom, to -ank

for the full amount of the bonds they alleged each to ! av'^

become entit led to, but the referee onlv allowed to each tii s ini

he had advanced. Pilling and Lowell both appealed to his

court. The Attorney-General gave notice by way of rross-npiipil

to the five bondholders, claiming these bonds were wort>!' ^-^ in

law and no sum should be allowed any of the parties.

"After the case had been set down. Lawton Hasspltlii-'. niil

Bloom who had not appealed, and whose judgment was -ousY

to be thus upset by the cross-appeal, moved the Court tn he

dismissed from the appeal. Counsel put forward in ari:','.';"iit

substantially the same grounds as taken before mc hcri^vi m
behalf of MuriFon, cited the same cases, and in complian ^vith

the direction o' the court filed a written brief.

"The motion was directed to stand over until th.> nr.ii-non'

of the appeal, which might, as the facts were very in nlvi^i,

illuminate the point; and the right of the Attorney-O-ti' -a! '-'

appeal at all was challenged.

"The judgment of the court was that the Atfoni.n-i.. :!'>rai

had a right to appear instead of. or for. the Minister o*" i;,' i^n^s

and Canals, and to raipe all the questions proper to be . cl;!^-: Ii

:'
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" iTnVl ZT " """"' "-•'"Rule mTj.'go""^""'"'
"'

Th. ,s™ ?*' '''°""'' therefor as foltows

.o„oJe''a%r"a^7'ae''p''ea',l,''„7r. ^ 7' •'"-• ""'' "'-•
l>..t r fear tb» croM-appeal m,s be hoiH ,

""" :"'' '"" ""P^aL

.;n^i'anr.e'prrte'i;;:'e'.^^.'e\^!;^c!ai^''a„7ra"
^Ji "-^^-r^'^

"'-

iuive happened each had a" he ™, 1,^ "" ''"' " ""'''< '^''1'

r."n.,ly quite lndepe„de„„.r„Mh; other " """"'"" "'' °""
I he niotfon raado on hf-haif nf *i,„ ^,

H^sselllne and B,„„™. Z have the 1^',, "^ .""r'"'
'"'""'

•'" was In eireet dIsmUaed Is juLmenl Vrj"'""'
'"' "«'""»'

'1-»'"S of the five bondholders
""'>"'"^'"- "»« Siven against the

»m...'s iTwav'^f obS-JSn'Tr" " -^'^ '"'"^ '^ "^^ond what

."r,';,^:d"To\,';;,'tl'^?^,^rnr'n'' jrursT,
"'™'"^ "' ""

I"'- was held by them. It Is "lea? he ^ "" "''' """'h-r
usion reached could not be so rpa'^fjT^,""-^,

<"""" ">< ^n-
nljj'^tlon.

rear tied without overruling the
"The motion must b» dlsniKae/l ,,t.i,

fn upon whlrh, and but for ,'fh , '^.Ty,'T'' ^' """ "'<•'•-

'I'Hibf or dlfflculty is not reported
'• ^'" ''°" "^<' "'"l"

"' llic mnjoritv of the Co rtv,?- "*•""" '"''''"''• '""

»l'l"-il. iind even of the i-i.rbt „f ,i, • ,'
"^ ''""'«-

^."thori^e this heirir done itv .",,-, '"'-''' '^' "'''• '"
"' >*lq>ren,o rollrt Aet ' in "• I"'""^™'* "•' s. 75 of

- -"., an^s;!:; w rrt "r,';m;:"';:;";"r " t"^

:.»:!

ippeal Ifiiic ii.
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rro.«.s- appi»U-J'rivy Council C«.«.>-.

Every party who f-'fi;f^:^^,:J^„t''^a::

this permission "'">•,
''^/'''/J^f;"" v. f ftfn.H./fn'. 2 M.-.

iinpollant or rospomlent. '.f'f "fi/f-^ ^-

f,„,„„;„,

fnrfli to 1'" recUoneil in the proc eeumt-n, < _• „i„ „.,„, ..„,i

::ji:UmoftheappeaKpermi»donto <K^-^
for a single hearing wiU he K™"*^" 3","\„ seWi-^'i" I"-

"

I„ ,he Privy rouneil it is -i'^- ';Ch-
™j^ ^^ **;:;.»:;:

r^^-]:rS^^'xr!;^3S-^

prntort ense iird on the snine ,.r.nt«i
'""f

"''
.,|,„| ,,1,1

yam yarni« Ban v. Ihtrrcc Pnnt Bhao. 11 Mo". I'.l'

Vofiff of rrr.,«-(T,>pr-i! -n.nr ;-r'- ^i"--.

Toronto Ely Co. v. Th. King (190«V A.C. 260 CH

A.C. 326

The rfspon<lents in their printe ,. asU.'d liiat '!-

" The rcspon<ienis m u.-,: r----. .1 |o,i*
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whether they wore competent to do so on tliis appeal, without KiHo loo.

having first lodKe.l a eross petition in tliat belialf, tlieir Lord-
ships, being of opinion tliat the neeessarv relief would un-
iloubtedly have been granted to them if they liad applied for
i' at tlie tiTiie when the appellants obtained special leave to
appeal, allowed the respondents at the hearing to i)ut in sueh
;i petition nunc pro tunc, and they will huniblv advise His
Majesty to grant this relief."

Cross-appeals—Cijiirt of Appial Cases in Eiiijlaml.

The present Rule 101' is substantially the same as English
Order 58. Rule (i, which li -nls witli appeals to the Court of
.\ppeal. The following are the most n'ccnt English decisions
under that Rule

:

" Notice of Cross-appeal—A resiiondent may give notice
tc a co-respondent that, on the hearing of the appeal he will
;isl< for a variation of the order in bis favour (..r p. I'oi/ik.
11 C.n. 53!IK The rule does not apjily to the ease of a re-
spimdent seeking to have an order varied on a point in which
Hie appellant has no interest, but a formal notice of appeal
iTiiist be given (h'r Cnratidir. Hi CD. 270. settlinsr the doubt
expressed in llalph v. Carrkli, 11 CD. 87;): Hunter v Hunter
1\ W.R. 527).

' ICven where the whole decree is appealed irom the re-
spondent must give notice of his intention to applv for a varia-
li<'n (Harris v. Aaron. ,3() L.T. 43).

" Where plaintiff appeals from part of a .iudgmcnt and
.•ipondent gives notii'e of cross-appeal, the judgment can be
v;irii'd in plaintiff's favour on a point not mentioneil in his
iHi|i"c of appeal {('rarlnal! v. .faiison. 11 CD. 1).

" Claim and Counterclaim.—Where the claim and ccnmter-
laim in an action are addressed to sejiaratc and distinct
matters, and the defendant appeals against the order on the

ntcn'laim, it is not proper for the plaintiff to appeal
"-'.linst the order on the claim by means of a cross-notice
iiMl-r tlUH rule. He sht)uld give a substantive notice of
i"i"!il under r. 1. If, however, the judge ha.s, with the

icence of the parties, linked the claim anil counterclaim

cross-
"thcr. so that one d«'ision disposes of them both, the

ay be treated as a ilistinct notice of appeal ( S'alitinal

for Thstrtbul

280).
of Eleelricitif nihbs (1(1001.
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un. Enl« 101. Tie renpondent who gives a notJee of cross-wpeal

shaU deposit a printed factum or points for argument in appeal

with the Registrar in the manner hereinbefore provided as regards

the principal appeal, and the parties upon whom such notice ha

been served shaU also deposit their printed factum in the manner

hereinbefore provided as regards the principal appeal. Factnnu,

on the cross-appeal shaU be interchanged between the parties a.

hereinbefore provided as to the principal appeal. The factnm nn.

the cross-appeal may be indudea ir the factum on the ma.n

appeal.

Thi^ Rule nlso viirics voiisiiliM-nbly I'rnni f(irinc-r liii|.' '
:

T-iKlor the ..111 pnicti.'i' tli> rosr'm.h'.it wli» L-nvc tl.r ..ntm
.

'

,T«ss-app«.l. «iis ,-,.r|nin.,1. within two |1m.vs altcT i.' h:..\

sorvod Lis iioti.'e of rvoss-npi-oal. to .lopns.t n pnnt.-(l Im; ';..

„ml the- inpi'lhint- was only allowed a "vek witliin whi.l, ..

deposit his i>ri»te,1 fnotum in v.-ply. It ^vas ,,"..- ""i;;;; ''

to print the fac-tu.n in reply in the time allowed hy the n,,.

,

There ii no food reason why a party intendiiiB to .•• -s

appeal should not serve his nutiee within hfteen days alt.-

s'enritv has h,.e„ allowed. I'lider the present rul.-s .

eross-api..'als. the faotums are rei|uir.>d t.. he ready nn.i

nosited within the same time as the faetums on the •

•ipp,. .1 MM.! .nav he ineluded therein if desire.l.

111.

:w

TRAWBIATION OF FACTUM.

Bi«> 102 Any judge may require that the factum or points

for arg—ent in appeal „f any party shaU be translated i.Un the

language with which such Judge is most famUiar, and m that

case the J.idgc shall direct the Registrar to cause the same to be

translated aeid *all ta the number of copies of the translation to

he printed -d t!« time within which tte same shall be de,.o.«.te

with the ReKWtrar and the party depositing such factum hall

thereupon ca-e th. same forthwith to be printed at h- o«

expense, and such party shall not be deemed to have do„« ed

his factum until the required nnmber of the printed copies of th.

translation shall have b«»i d.,-tt«> with the Registrar.



SUI'REMK ((HUT HrI.F> 5»7
TRANSLATIONS OF JUDGMENTS AND Or OPINIONS OF K"!,. i»,;.

JUDGES OF COURT BELOW.
Rule 103. Any Jndge may also require the Registrar to cause

the judgments and opinions of the Judges in the Court below to
be translated, and in that case the Judges shall fix the number of
copies of the translation to be printed and the time within which
they shall be deposited with the Registrar, and such trauMation
?hall thereupon bo printed at the expense of the appellant.

PAYMENT OF MONEY INTO COURT,

Rule 104. Money required to be paid into Court shiU be paid
into the Bank of Montreal at its Ottawa agency, or such other
bank as shall be approved of by the Minister of Finance.

2. The person paying money into Court shall obtain from the
Registrar a direction, to the bank to receive the money.

3. The bank receiving money to the credit of any cauie or
matter shall give a receipt therefor in duplicate; and one copy
shall be delivered to the party making the deposit, and the other
sliall be posted or delivered the same day to the Registrar.

4 The stamps for the fees payable on money paid into Court
fh=ll be aiSxed to the receipt directed by this Rule to be posted
or lelivcrsd to the Registrar,

Til,. i.r,.c,.(liin> |,i„viil,.d In- foni!,T Rule IX for luivment
1

iii'ini'v iiJto ( oiirt has liepii ilonn awiiv with, iind that in
>"<'>' in th,. Ili^h Cnmi of .Tustiw n,r (Intario minptcl
I ii.l.i- the cltl rule tho R,-f;istrnr was iinahie to olTic-i,.ntIv
siip.Tvise the alfixiriK of stnmp.s reqiiireil tr) )„ olitaineil in snoii
'"-•i. I nder tlie present riih. tlie reeoipt fr„ni the Rank
"lii.h IS ^.(luireil to lie forwanied to the Re.'istrar liv the
wiiker. shows tlie amount tif laoney paiil into V„nri and
«lin"l.l have attaeiied thereto the stamps rp(|iiin.d hv the tarilT
-' ';s. Form IT., Rule On. ViV/e infra, p, niH.

Til,, order or .iiidsrinent iielow iipon whieli the app^il to
I supreme Court is Iiased shouhl he filed with the Refristrar'"'' the authnnzation for pavnieiit in is si-ned

I'l th,. ,.,nse of C.P.R. V. nitawn. an appeal from the Board
1'^

"av ( oinmissKiners. the registrar h.ivinp sipued the
^iHiiil iiiitlionty to the Rank to reeeive the deposit as seeurity
"r III,, iippeal. and the (piestion having lieeu raised liy the
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Z, bofore thV n..thority to the Bank was signed.

PAYMEKT or MONEY OUT OF COURT.

Bde 105 If mon«r is to b. P«d o.t of Conn, .i. ordor ol the

court 0. a J»d«. in Chambers Must b. obtained for tbat purpo.

upon notice to the opposite party.

HOW MADE.

Enl. 106 Money ordered to be paid out of Court is to be so

paid upon the cheque of the Ee^strar, counter-signed by a J>,..«

FORMAL OBJECTIONS.

Bule 107. No proceeding in the said Court shall be defeated

by any formal objection.

Section Oj, of the Act, provides that

:

^. No informality in the heading or other for.,u.l v.,m-j-.,

„f any affidavit. <'-l»:«;'"" "^^'^ rf'tCor any ..her

before any P'^'^"^ ""' 1^"^^™ ption in evidence in th.

Act.
^l-a'V-urTor'.: Exchequer Cou''rt if the Court or .,„,!.;

Supreme Court or i"< ^'*','"^.
. „ „,nner to receive it : ;i'i'l ''

before whom it » *™<i*'-„f„^ '^fecCed or • affirnied U- th.

the same is ncti.ally »«-"™ *°'
''^^"e^n dulv «ull.'>ri/«l

he set up to defeat an indi,.tment tor perjury.

EXTENDING OR ABRIDCtniG TIME.
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as tba jurtiCT of this case may require, and such order may b« ifni

granted, although the application for the same ij not made until
after the expiration of the time appointed or allowed.

This liule (lilTers from former Rule 70 in eontaiuintf an
.xpross provision that the appliention nmy lie made alter the
expiration of the time appointed or allowed hy tlie Kiili's.

Gilbert v. The King.

Held, tliat tl)e power jtiveu Ijv s. IUL'4 of the (

Code, K.S. llWti, c. U(i, to a JudRe of tlie Supreme (

( iinada tn extend tlie time for service on tlie Attornin
i.f notice of iin appeal in a Crown case reserved, may
c ised after the exiiiration of the tiim. liriiilcd hv lire" (

I he service of sueli notice.

Orders will not he granted under this rule sinipiv on con-
M>nt of parties or their solicitors. Some srood reason niiisl he
;ifforded for an extension of the time provided liy Rules.

Bickford t. Lloyd; Canada Southern Ely. Co. t. Norvell Cout
Dig. 1115.

I'nder section 7!) of the Supreme and I-;.\c;;"i|uer Courts
.\ct (now section 109) and this Rule, a Judjte of the Supremi'
Curt in Chnmhers has power to c.xtcid tlic time for printiui;
iindfilinpreasc. I'er Ritchie. C.J.. in Chamhers; per Fournicr.
.1.. in Chambers.

Banli of B.N.A. t. Walker, Cont. Dig. 1H5.

On 12th October. 1881, the asrent for defendanis' soliciiur
applied for three months' furtl.er time to iile the ca.se and
faclums, shewintt by affidavit diat. the day thi- order had been
made by a Judfie of the Supreme Court,' allowinfr ^"iiKi to be
i'aid into tlie Supreme Court of Canada as seeuritv for the
c..sts (if appeal, viz.. l.'lth September. 1882. the i'lOli'liad been
piiid in: that tlie next day the papers had been mailed to the
defendants' solicitor at Victoria. H.C. to enable him to pnisc-
'iitc his appeal

: that a letter took about three weeks to reach
Viiloria from C-awa: that he had on 7tli October received a
tclcL'ram fpn ced) from defendants' solicitor saving

" Papers just r ived; eet time .-vtended." and that he verilv
lielieved unleRs t iree months' further time was u'ranted to
pr- rare and pr t,t cme and factums and transmit them, crave
inrustice wonl.i ue linne .\n ord-<T was thereuimn made (riv
inL' until 1st ! >eeemh»T then next to have ease printed and

.'iWI
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filtil with the ReRistrar of tlu' Supreme Court of Caniida

I'cr Ritchii', t'.J., in Chambers.

WhcTi- iin or.liT is made .lisinissinK an action unless win

net is (lone witliin a speciHed tim.', if the order is not appeiil. I

airainst tlie time for doini; tlie aet eannot l.e enlarRCil after ;

has expinxl r..r 11... ac'tion i» dead (Srrlpl l'k,mo„raph,,< „.

(Inaa -)'l L.I t'li. 4itt;: Whisllif v, Ilniirml: .! (J.H.I).'-

;w-4 V. Dnvn,,. 4 (J.H.D. 402) The time for appea ,.,.•

aeainst sueh ,v d. ! m.i.v in a proper ease he enlnrffe.l i. M r

it ha, expir,.- -.oHr v. U„.H,ni. 4 C.P.D. 2H,: < «rf. r

Shihhi. li (Jli ;-. 116.)

NON-COMPLIANCE WITH RULES.

Role 109. The Ooart or a Judge may, under special ciiv
,

stances, eicuse a party from complying with any of the provi ^

of the r.oles.

REGISTRAR TO KEEP NECESSARY BOOKS

Rule 110. The Registrar is to keep in his office all apprei. r

books for recording the proceedings in .11 snitu and m«Wrs U: ike

said Supreme Court.

ADJOURNMENT IF NO QUORUM

Rule 111 If it happens at any time that the number of J

necessary to constitute a duorun for the transaction of the bi.s.

ness to be brought before the Court is not present, the Jud.r «

Judges then present may adjourn the sittings of the Court i
•«

next or some other day, and so on from day to day until a .,.. rm

shall be present.

COMPUTATION OF TIME.

Rule 112 In all cases in which any particuli-r number of days

not expressed to be clear day. is pr«crib«l by the foregomg

Rrles^e same shall be reckon«l exdusiyely of the first da: and

T^^y of the last day. unless such last day shall happen ..
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faJl on * Sunday, or a day appolnttd by the Oo»ernor-0.n.ral for nm,.
a pnbUc faat or thanlugiTing, or any otbtr Ufal hoUday or non
juridical day. aa proTided by the itatntes oi the Dominion of
Canada.

(M)l

Hi

TliiH Rule is suhatnntiall.v the same as tho Unti.ri,, Cm
ilulat«l Rules Nos. .•(41 and 345, and for .lo.isions respfetintt
!>• application ol the rile ,i,U llolmusteil & Lanirton s .Iii.li
i til re Act, inO."», ]). .^.'^2.

B.vRuli! 14:i, the word •month" means euNmlar
I'inth, where lunar months" are not expressl.v mentioned.

The Interpretation .\et. lievis,.,! Statutes ,.( Canadii UKu;
!. s. .H. snli-s. 11, ,1 «„,.s holidft.v" ;is follows:

"(111 'Tlolidny' in.liides Siindnvs. New Year's Il'iv the
riphnny, (!,v,d Friday, the .Xseensi.m. .Ml Saints' Dav' ('on-
..te.n IVay. Kastei- Alondi,>, .\sl, W, dne^dav. fh.'iitmas

'^iv. the lurthday or the day fixed l,y proelmiiation for the
l.hration of the birthday of the ivivnini- sovereiirn Vietoria
'•y. nominion Day, (he Kini .Monday in Sept.-iuher desic-
Hted l,nhoiir Day, and any ,lay appointed hv proela'iiiation

I- 'I L'eneral fast or thanksirivini'."

.\nd s. :!1, siili-s. h. of the same .\ri provides as iv.llows:

'h^ If the time limited liy any Aef for anv i.roeeedinsr.
' the doim,' ot anythini; under its provisions, expires or falls
I'-'i a holiday, the time so limiti' I shall 1,,^ evtend.'d to and
i-li thine niav he done on th- .lay nest followinu' wliieh is
I' II holidav.

"

OTHER NON-JUEIDTCAL DATS,

Rule 113. Where any limited time less than six days from or
after .iny date or event is appointed or allowed for doin? any act
or taking any proceedings, Sunday and other days on which the
"lEcM are closed shall not be reckoned in the computation of such
limited time.

I lie old rules were defeetive in tliat Miev eonlained no pro
Ml rlniiinntinir Sundays and holidavs from the days to he
l<';iied in eomputincr a less niiiiilH r of davs than mx This
• IS substantially the same as Enfflish Order ti4 Hiiie >
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srI'HKMK (IMBT Hrl.f>.

Limilfd Time. j„,„i„

|,y tl.0 next n.U. an extension of ti.ne is Kiv.".

offices 8l>»U n«t *• <"'•''
^ , ,,, ,,„,

This K«l.- is n..v „„a repn.,Uu.o. Kn.l.»h Or,W (4. (>..,,

noon, exc.pt on Saturdays, '>•» ™j^^,d ,fter six in ,h.

honr of two in th. afternoon. ^.'^Ic' '"ec^'^
^^^ ^„^^„,.

afternoon on an, week-day exc^ S'^^'^^J^' .^^ ..^ee *

«r/~i:--=*«"•" "To"::*:

Kule n.

BITTINOS AND VACATIONS.

tween th. horn, uf ten o dock >n
^j^^„ ^i,,,, ., „„

•:.i;'r:".'n' ".'^- -»»" >— -
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from tin to one oVloi'k, instcnil of from iliviii l.> twi'lvi' i'"l'' H'
"Vlook im Mich jiiridicnl day.

Cliamlicrs nrc nut lii'lil in viii'iition, iillhoiiuli in chsi's cif

irirenry iipplicntions will ]<y liwml by tlii' lii-uistriir or ii

./lulso iif till' Court. ,

CHRISTMAS VACATION.

Rale 117. There eh-U be a vacation at Chrifitmaj, commencing
on the ISth day of Dei.:i <ier and ending on the 10th of January.

LONO VACATION.

Rnle 118. The Lont Vacation ihall comprise the months of

July and Augnst.

VACATION IN COMPUTATION OF TIME,

ule 119. The time of the Lone Vacation or the Christmas

Vjdtion ehall not he reckoned in the computation of the times

appointed or alloved by these Rules for the doing of any act.

Till' I'lTi'it of this Rule is In stiiv all |iiMi'i'c'(linj.'s proviili'il

Inr l)y llif l{uU'9 in appeals .liirin); l,i>ni; iiml CliriKliiiiis Viicii-

li'iiiv, liut it is to lie rcinenilii.ri-d tliiit tlio Hiiii' ilc.cs not alTci-t

:iM.v el' til.' |irovisions of thi' Siipri'iin' Court ,\.'t. aii.l that it

is itill ni'i'i'ssary iiniliT si'i'tion fill to lirinu an npiii'iil within lio

'Invs from the siirninsr, entry or proiioiincini.' ni' llii' .jiiilunient

appialed from, even if part or all of tlie fiO days falls witliin

Miration; and similarly, the rule does not dispense with the
pri'vi-iions as to time eontained in seetion 70 nf the Aet.

WRITS.

Rule 120. A judgment or order for the payment of money
aijainn any party to an appeal other than the Crown, may be

enforced by writs of fieri facias against goods, and fieri facial

against land.

ft is not the praetiee of the Court to issue a writ of e.xeeu-
ii'in to enforee the payment of costs except nnder .special eir-

nii..talli-es.
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Rule 121. AHliougli lull provisions are maile for the issiie of writs .,!

fieri facias, the Supreme Court Act, R.S. c. 139, s. 58, ex

pressly provides for the enforeinB of the judgment of tli.

Supreme Court liy the Court of origiual jurisdiction. Thai

section reads as follows

:

" 58. The judgment of the Court in appeal shall he certi

tied hy the Registrar of the Court to the proper officer of th>

Court of original jurisdiction, who shall thereupon make all

proper and necessary entries thereof; and all suhsM|Uent pr.i-

I'ccdinffs may he taken thereupon as if the judgment had 1).' ii

given or pronounced in the said last mentioned Court.

This Rule, and the following 20 Rules formerly npi'ear-i

as General Order No. 85. made on the 18th Octoher. 18tis.

Rule 121. A judgment or order requiring any person to do

any act other than the payment of money or to abstain from doin?

anything may be enforced hy writ of attachment, or by committal

Rnle 122. Writs of Beri facias against goods and lands shall

be executed according to the exigency thereof, and may be in the

Form J set out in the Schedule to these Eiiles.Vtdf, p. 615. imn.

Rule 123. Upon the return of the sheriff or other officer, as

the case may be, of "land: or goods on hand for want of buyer?

a writ of venditioni exponas may issue to compel the sale of the

property seized. Such writ may be in the Form K set out in tlie

Schedule to these Rules. Viili infra, p. fllO.

Rule 124. In the mode of seUing lands and goods and of ad-

vertising the same for sale, the sheriff or other officer is, except

in so far as the exigency of the writ otherwise requires, or as is

otherwiEO provided ty these Rules, to follow the laws of his pro-

vince applicable to the execution of similar writs issuing from

the highest Court or Courts of original jurisdiction therein

Rule 125. A writ of attachment shall be executed according

to the exigency thereof.

Rule 126. No writ of attachment shaU be issued without the

order of the Court; or a Judge. It may be in the Form L sci out

in the Schedule to these Rules. I'lV/i infra, p. (ilT.
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»°" 127- I" «!•« Rme, th. term 'writ of .x««tion" ,h,U

»haU m.«, the .ssmng of nay such proces, against hi, person orproperty as ,haU be applicable to the case,

Knle 128. All writs shall be prepared in the ofHce of th.

sar'Tr'"' " "' "" »"°™^ " "'"="" -'>/<>" hsame, and the name and the address of the attorney „r solicitor™ng oat the same, and if issued through an agent, the nam n"re..dence of the agent also, shaU be endorsed on suri, writ andevery such writ shall before the issuing thereof be sealed I't T,
office of the Registrar, and a praecipe therefor shall b t« a h

wth the date of sealing and the name of the attorney or solicitor™ng on the same, shall be made in a boolc to be keptt thEe^strar-s ofBce for that pnrpose, and all writ, shaU be testedof the day, mouth and year when issued. A praeciprfor a t't

R«l> m. Ho writ ,f .x^Hon <bM u i„„a r^th.... tl,,

Rnle 130. lu every case of execution the party entitled t„

llht .
" '""'^"'' '° •''y *"« "<"'«y really due andX th"e

™"*'" '° "" "="""'' "-"" ">» i«dgn,ent or orderat ng tie amount, and also to levy interest thereon if ,„„..

"me when the judgment or order wa, entered np.

fiOu

l.'iile 127.
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Bule 132.

SIPKEME LOIRT RILES.

Ed. 132. A writ of .x.c«tlon, if «r..x.c«t.d. .h.U r.«..ln in

force for on. y..r only, from it. l..u., nnl... r.n.w.d in th. manner

h„.in»ft.r proyid.d; bnt .uch writ m.y, at .ny tim. Wor. ,t.

?x" .tion l,y 1..V. of th. court or a Judg., 1,. r.n.w.dby th. party

iLn[^ it for one y..r from the date of snch renew.^, and »o o„

^:Tim. to time during th. oontinnano, of the "»""*-"•''»;;

by being m.rk.d in th. margin with . memorandum -ij"** "^ '»

R.ltr» or acting Regietrar of th. Court, stating th. date of

Sfdly month and year of .uch renewal, or by such party g.v,n,

rJlSnTtice of Jenewal to the sheriff, signed by the party «

his attorney, and having th. Uk. m.mor.ndum; and a writ of exe

»tion s" r;n.wed shall have effect, and b. .utitl.d to pr,orUy

according to th. tim. of th. original doUvery thereof.

Rule 133. Th. production of a writ of .xecntion or of the

notic. r.newing the same, purporting to be marked with

rlrandnm in th. last Pr.ceding Rule «»«;-"
-"J-'-^^

same to have been ren.wed, .haU b. prima facta .vid.nce of .«

having been so renewd.

Rule 131. As between th. original p«:ties to a )»»«»»»*«

order, execution may issue at any tim. within sa y.ars from the

r.cov.ry of th. judgm.nt or making of th. ord.r.

Eul. 136. Where six years have elapsed since the judgment or

order or any change has taken place by d.ath or oth«wi.e .n

hi ar".s .ntiUed or liabl. to execution, the party alleging ta»^

df to be entitled to execution may apply to the Court or a J

for leav. to isue execution accordingly. And th. Court or Jn

„Iy if satisasd that th. party so applying is .ntittad to u

rc;tfon, m.k. an order to that .ffect. And the Court «rJn^

„,ay impose such t«ms as to cost, or oth.rw.se as shall »ee«

just.

Rule 136. Any party against whom judgment has been gi«.

or an order made, may apply to the Co.»t or a Judge for a

^
of .x.cution or other relief against such a judgment or *
1 the court or Judg. may giv. such relief and upon such ..r.

as may be jnst.
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Ad«n. ft Burns t. Bwik of MontreJ, 31 C«. S.O.R. 223. .(,,1. m

« i?u";".,''™*„'"?'"°''
"f ""'* "'"•'' it "•as said: " I do nothnd that th.. Rule, althoUKh then in force as part of GeneraOrder No. Sa, was called to the attention of the Court

™
her

.n this or in any other ease where applications wore made to

m"Lr"^^^
^"^^ """""^ "" "P^'"^ '» "'-^ Judieia" Com

In Union Invertment Co. t. EUiott, May 6th, 1908, the

« ll I"
*'"' ""'' ™""' '«*<• "a^™ t'K' order was made

.-.fter the judgment had been transmitted to the court be owut ,n Peters y. Perras i2 Can. S.C.R. 36], it was expres" yi( Id hat where the .ludprment has been certified to the court

of eTccu«on'""""
""""^ '"^ "• jurisdiction to grant a ly

^f^^imf S*"' '" ^'"'"to'-d Fire Im. Co. v, Thomp-

m: Montreal L,f,hl. Heat A- Power Co. v. Regan. Oc . 20 h,'

Airch^tt'ma
'*'' ^"- ^'"'»'' ^^'''"'^ '-''"'"''

as the .iiidprment had b« n certified tt -e court below
In Lan» V. £npm«fr, Dec. .TOth, 1!)C], the Chief Justicemade an order staying execution for five davs within whichw.nty was agreed to he furnished to the satisfaction of

10 Registrar, and upon this being complied with a fartherh,y was ordered until the application for leave was ,fc

n a the''
';• ?'7.^°""'.^', *"• •>PP'i'''«tion to be broughtnn at the earliest date possible. For form of order ,«c""' next following ease.

In St. Anno Fish ft Game OInb v. Riviero-Onollo Company,
Uuff, .1.. made the following order:

" T'pon the application of counsel for the respondent
in presence of counsel for the appellant, and upon hearing

Vcsafd
'"' '"''-"'" """^ '"'"" ^^ «"<««' ''V ™'"'"<'^

"ivinJV',^-''''"^''
"'",* PP"" "" ''''"™ ""'"'"1 '•''spondent

"
,

' • ." "[''""''P'
*^"'" *'"' i'X'snient debt, interest and'"Ms here,,, to the satisfaction of the registrar of this court
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Jfule 137. that all proccediiiKS liorein be stayed for a period of tliirlx

days, except the settlement of the minutes of judgment, t.

afford the respondent an opportunity of upplyiiiB to the Ju.li

eial Committee of the I'rivy Council for leave to appeal.
" And it is further ordered that the respondent have leav.

to apply to this court for an extension of the said period m
tliirty days if sulistantial ijrounds for the delay in maltini? tli.

said application for leave to appeal arise or in the event "I

.judgment upon the said application not lieiiis,' pronoun^-.

.

witliin the said thirty days.
' And it is further ordered that the costs of this appli^ n

tion i)e costs to the appellant in any event."

Rule 137. Any writ may at any time b« amemied by order ol

the Court or Judge, upon snch conditions and terms as to co'-t;

and otherwise as may be thought just, and any amendment ut :

writ may be declared by the order authorizing the same to hav<

relation baclc to the date of its Issue, or to any other date oi

time.

Rule 138. Sheriifs and coroners shall be entiled to the fee:

and poundage set oc in Form N of the Schedule to these Rules

Vide Form p. 618 infra.

Rule 139. Every or^er o' a Judge in Chambers may he en

forced in the same maaner as an order of the Court to the same

effect, and it shall in no case be necessary to make a Judge's ordei

a rule or order of the Court before enforcing the same.

Rule 140. No execution can issue on a judgment or oidei

against the Crown for the payment of money. Where, in anj

appeal, there may be a judgment or order against the Crowi

directing the payment of money for costs, or otherwise tti

Registrar may, on the application of the party entitled to thi

money, certify to the Minister of Finance, the tenor and purport

of the judgment or order, and snch certificate shall be by tti

Registrar sent to or left at the ofBce of the Minister of Finance

ACTINO REGISTRAR.

Rule 141. In the absence of the Registrar through illness oi

otherwise, the Chief Justice or acting Chief Justice msy appoini
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( or HT Hri,K.s

ci».d by the .ctiag H.,irtr«.
*^"'" ""^ "• ««-

«0»

INTERPRETATION.

of th. Supreme Court, .„d the exLesl " """" ""^ •'""«•

Court in Oh.u.b,„.. „, •Jud7rch:i '*' "' "" «"""'»•

"Pon lUm by Rule, 82 to 89 inoIuL
'"'"" '=°'"""''

«veral ordinary meanings nT,T^ v " "" "* """^ "•
iect or contexTrepuZnt tot -

"'""'"''* '" "" """

") Word. impoSn/ehe , Ir""""""' "" « '» "a^:

"umber, and word, i^rtilg the l",""'':'
'"^"'" *• '""«'

lar number. * " "'""' """»' "elude the singu-

^^^"loT^ZTT'. *•""" '-'"-« '-^-
«;

corporate, and al30 Hi, MajesH? K.'"'"*'^
' """^ ''°"""

Attorney-Oeneral. ^"'«' »"" =*« Majesty,

'« Thl :r ..rnf;.V:r •?•«— court Act...

»««... are not expre^y menrn^^."'™'"
"""" ^^ '-«
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Appendix
A. Hchedule

to Hnpreme
Court llulei.

Appendix A.

SCHEDULE TO THE SUPREJIE COURT RULES.

FORM A.

Notice Caujno Special Session.

Dominion of \
Canada. /

The Supreme Court will hold a special session at the City

of Ottawa on the
,
"lay »*

, ,

19 for the purpose of hearing causes and disposing ot :
d

other business as may be brought before the Court (or fu. ili,

purpose of hearing election appeals, criminal appeals, or

appeals in eases of habeas corpus, or for the purpose o» giv.ni:

indgments only, as the case may be).
, „ t .

Hv order of the Chief Justice, or by order of Mr. Jiisti

(Signed). E. R. C.
Uegistrar.

Dated this day of ,
m..

FORM B.

Form op Notice op Hearino Appeal.

In the Supreme Court \

OF Canada. /

.7 A., appellant, v. A. B., respondent. Take noticv that

this appeal will be heard at the next session of the Cmirt. to

be held at Ibo City of Ottawa c .
the

day of , 19 .

To A n. or C. D. his solicitor,
,

E. F. Appellant's solicitor im at-

torney, or appellant in P'-rs™'

Dated this d»> «* '

"
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FORM C.

SL-aoESTioN OP Death, Insolvency, &c.

Ht'^TJi"^. ""'"H (tothe^dfath, in«,lve„c.y, or a« the
be made a party (appellant

(Signed). C. D.

case may be) that
'"• «'"Pondent) to this appeal.

611

POKM D.

OP Canada. /
The Honourable Mr. Justice

tT„„ J. , (Style of Cause),
^^^^l^pon reading the several affidavits of, &e., filed the

»f ™unsel (or the soHchJ? fo'r"
"""* '"'''"''« ''';•

i^Sg! OUa'ronlh? ^^^ -^ •'^' »'r ^7-- ^'""
1!l .atthehou;„f

;„ ,u^ <^«y «'

™.e why a writ of BairasCorp^ should notS ^ted

FORM E.

OP Canada. /

a^Jlr
""""""^ *" ''^"'" ",'«'"'-»' of. ete., filed the

f- th. nonouraWe Mr.'ju,«cV'"
''"'•" -' ' «• ^f"- ">«

Vreme Court Building in the City of Ottawa, on the'
"' *""

anil r„„ X *' t"S hour ofand rceoive, etc.

Dated &e.

to undergo
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FORM F.

Whit of Habeas Corpi« ad Subjictendl-m.

Gmrge, liy the Orni'e of Ooii, &c.. to greptiiiL-

Wi- I'Oiimmnd tliiit yim have in the Supreme Court of Ciiii

mill liefiiri- tile Honourable Mr. .lUHtice

at the Sunreine Court Huililinu in the City of Ottawa, on Itv

day of .
tli>-

liody of A. It. heini? taken and di'tained under your enstiul.

lis is said, tocetlier with the day and eause of Ilia lieinR till;, n

and detained, hy nhatnoever nam" he may he ealled thernii

to undergo nnd'reeeive all and sinenlar sueh matters iitil

thines as Our .ludce shall then i,nd there ecmsider of eonc.rri.

in(r him in this hehalf : and have you there then this Our mt i

Witness, &e.

To he indorsed,

By order of Mr. Jjstice y

Thin writ was issued by & I

FORM 0.

Affidavit op Service of Wbit of Habe.vs Corpi >

Subjiciendum.

In the Sipreme Court \

OP Canada. '

I, A. !«., of &c., make oath and say

:

1 That I did on the day of 1

personally serve C. D. with a writ of Habeas Corpus

out of and under thft seal of this Honourable Court, d

to the said C. D., commanding him to have the body of

before ( ) immediately to undergo, &c. (descri

direction and mandatory part of the writ), by deliverin

writ of Habeas Corpus to the said C. D., personally at

in the Province of

Sworn, &e.

rl«l

be tlie

noli
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FORM I.

TaKUT or FF.F.H.—rvRTV AND I'AHTV.

To b. ta»ed between party and party in the Supreme

on .farraL^^r'ed ..y action 73 of the A. when

prepared and agreed up«n by the P"*'" *° "^«

™u«, inoluding attendance on the judge to

«.ttle the iu>me, if neeennary, to eaeh party. . .

.

fZ-'
'^^^

r!:^::;;^{:^tpeaidh.eily to«. Sup^meCourt

from the eourt of original jurimlii^tion
j J^^^

Ni.tiee of giving security..
„,,

Attendance on giving iecunty • • • • • •
•

On motion to qua.h P^'^'^'"'^
"^fr'eZrar to 2:. m

according to the discretion of the reg'trar to

^
Subject to be inereawd by ordi- of the Court or of a

On ^:,«i:^ in^t^^^ionof iheregistrar to! 1 !
! ^" "^

tettTbe increased by order of the Court or a

For ^SX^/'lTp^^ter copy of -e;a.^tt|^

For correcting a^nd superintending printing, per 100
^.

On dli^^alof appeolifease henot proceeded with,
__.

^^

sub^t"::Sirri:;^^?JrsTt!:^c„urtora

S„gS-.S"Son,-83; -84 * ^ including ,
,^

Noti^^'ofintmlTtoconiinue proceedings under ^
^

On d'eTositing money under seCticVee of the Domin-
^ ,^

ion Controverted Elections Act.

Notice of appeal in election cases limiting the appeal

^
to speS and defined qu-^tions under section 67

of the Dominion Controverted Elections Act . .

.

Xllowance to cover all fees to attorney and counsel

'^

Tor the hearing of the appeal, in the discretion
^^ ^

8uh^ttb:t!^«Si.yorderoftheCiourtor-a
.Judge in Chambers
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AI'I'KNIIIX A.

On prinlinK failitmn. tlio winie fccB ax in printinir tho
cue.

Ili'sides the ri'((ii.triir'» fvc«, ronsonnlile .•linrwH for
poHtBKi'n and (liHhiinHMiicntii nivoMnar. v iniurnd
in iirnccedinKa in appi'nl will he taxml liy thi-
tuxinK officer.

Mlowani'c til the duly t-nlcri'd aRi'nt in any iippcnl,
in the ili»cretion of the regiMtrar, to i|i-_'0 00

f.l.-|

i'anada, )

Province of )

liitwecn

poBAr J.

Writ of Fieri Facias.

In the Supreme Court of Canada,

A. n., (Plaintiff, or an the casr mail In)

Appellant.
AND

C. D., (Defend,- , or an tin <•«.», mai) hr)

,, , , „ . Respondent.
(i.«i).v, hy the Grnee of God of the ITnited KiLRiImn of Great

Hritain and Ireland, Kin(t, Defender of the Frith-
'" "" Shertff of

, GrctUng
\Vc command you that of the (jooils and elmttel. . C. D ,

in yniir hailiiviek, you cause to he made the sum of
iinil also interest thereon at the rate of mx per centum per
.iniiinn, from tile day of [day of
jii'ljinwnl or ordir, or ilai/ on which monrii dirrrird to he
imi'l. nr dan from which interest is directed hi/ the order to
niH. n.i the case man ft'], which said sum of moncv and inter-
psl were lately before us in our Supreme Court of Canada, in
a certain action for certain actions, us the case »mi/ lie],
Kliii-i'in A. R. is appellant, and C. D. and others are
ri'spiindents [or in a certain matter there depcndinR
intituled. " In the matter of E. P., as the case mail lir]

'•y II .iiid(rment [or order, as the case may he], of our siiid
"iiirt. hearing date the day of
nii.iiKk'ed [or ordered, as the case may he], to' he paid hy the
will C. D. to A. n., together with certain costs in the said
jiiilirinent [or order, as the case may be] mentioned, and which
fiwts have heen taxed and allowed, hy the tnxinR of our court,
lit tire sum of

, as app.'ars by the certificate
"1 tlie said taxing officer, dated the dav of
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. And that of the goods nnd chattels m|

llio said C. D. in yonr bailiwick you further cause to be ma.li

the sum of [costs] together with interest thcn-.n:

at the rate of per centum per annum, from In.

day of [the date of ihi

certificate of taxation. The ivrit must be so moulded n- ''

follow the substauee of the judgment or order], and that y.n:

Iiave that money and interest before us in our said court iin

mediately after the execution hereof, to he paid to the sui,!

A. H., in'pursuanee of the said judgment [or order, as the (iisi

man be], and in what manner you shall have executed this <m\

writ, make appear to us in our said court immediately iiltii

the execution thereof, and have there then this writ.

Witness the Right Honourable Sir Charles Fitzpatrirl;

C.M.G., Chief Justice of our Supreme Court of Canada ,ii

Ottawa, this day of ,
in the yenr ol

our Ijord, one tbnusand nine hundred and

and in the year of our roign.

FORM IC.

Writ of Venditioni Exponas.

C.\N.\DA, \ ,n ji,^. Supreme Court of Canada.
Province or )

Hetween—
, ^ , „ ^

A. R., (Plaintiff, or as the ease may be) Appellant.

AND

C. D., (Defendant, or as the ease mail be) Respiiiulrnt

Oeorge. etc. (as in the writ of fieri facias).

To the Sheriff of Greeting:

Whereas by orir writ we lately commanded yon tliat tlw

goods and chattels of C. D. ]here recite the fieri facias l,> thi

en(Jl,andonthe day of y™

returned to ns, at our Supreme Court of Canada arori<:iiil

that bv virtue of the said writ to yon direc.ed. yon had taken

goods and chattels of the said C. D., to the value of the imimv

and interest aforesaid, which said goods and chattels reinaini'd

on yonr hands unsold for the want of buyers. Thenforo m
being desirous that the said A. B. should be satisfied his n.nnfv

and interest aforesaid, command yon that yon expose lur sal.^

and sell or cause to be sold, the goods and chattels of thi' sniil

C D by yon. in form aforesaid, taken, and every part lliorcni

for the 'best price that can be gotten for the same, an.l hm
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Witness, etc. (....n.^iiile as in writ of fkri /«,,„,).

<n;

FORJI h.

Writ of Attachment.

'"'"IP;/'',;/"' '*« «''' 0/ fieri facias).
Jo the Sheriff of erecting.We command you to attach

:;;::^ft^;j:-':^Zefrr-;:;;i;[S''.Hi:

:"'f^.t,rr^---,sthn^'=^

Witness, etc. (a, in the writ of fieri fariaP)
'

FORM M.

Pr-Ecipe for Writ.

In the Supreme Court of Canada.

fiN.lD.l, 1

Province of /

Hctwecn

—

A. n.. (Plaintiff, or an the case man he.) Appellant

x„„r' "-.f
"?f«'"''i'it- "> ".' the eaxe mai, he) Respondent

fn
1^'"

"f
?,'" "'

^r" f"""' '"""""J " the Sheriff of

J'

i(\,v of the goods and chattels of C D
t !<• -^iim of .f and interest thereon at the rate ofPIT .intiim per annum, from the \,„y „f

«crer,,i„„ u the wrifre* niredl
'"*'' "" "' "" ™" '""' '"

laMiiiff ^raster's certificate, dated
'

i.IV -i
., Solicitor for part,, o» „-ho.,e !,ehalf writ i, to
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FORM N.

Sheriffs' and Coroners' Fees.

Kvery warrant to execute any process directed to the

sheriff, when given tea bailill. •••• •••••• » "

Service of process, each defendant (no fee for affi-

davU services 'in snch ca.es to he allowed unless

service made or reeoRnized hy the slieriff 1 f
Serving other papers beside mileage

;|^

For each additioml party served ......... • • • • • •

Receiving, filing, entering and endorsing all writs,

notices or other papers, each. :-;; •:::;

Ketiirn of all process and writs (except subpa-na)
_^

notices or other papers • • •

Every search, not hting a party to a cause or his
^^

Cerlificnte o'f result of such searcli, when required (a

search for a writ against lands of a party, shal

include sales under writ against same party and

for the then last six months) •:••••;••••;

mc*;Sm iro^rt .000 an. underW three

per cent., when the sum is $4,000 and over, one

Tnd a halt per cent., in addition to the poundage

allowed up to $1,000. exclusive of mx\enf!e, for

"oing to seize and sell-, and except all disburse-

ments necessarily incurred in the care and re-

moval of the property. .

Sdiedule taUen on execution or other P™<''„^^'
'"f™- , „„

ins copy to defendant, not exceeding five folios. I

'^

Kach folio above five .'
' Vi", / 'i,',

nrawin" advertisements when required by law to hi

published in the Offinal GazatH or other news-

paper, or to be posted up in a court h-^'^e or

other place, and transmitting same in each si.it
1

Every neeessarv notice of sale of goods, m each suit

.

;.

Ever'v notice of postponement of sale, m each suit

The sum actnallv disbursed for advertisemen s r.

-

„rTed by law to be inserted in the (Wn.l

On-clfe or other newspaper.



APPENDIX A.

Itringiug up prisoner on attnchment or habeag
corpus, besides travelling expenses actually dis-
bursed, per diem $6 00

Actual and necessary mileage from the court house ti)

the place where service o£ any process, paper or
proceeding is made, per mile 13

Removing or retaining pro|)erty, reasonalile and
necessary disbursements and alloHaneos to be
made by the registrar.

Drawnig bond to secure goods seized, if prepared by
slierifT ' ] 50

I'very letter written (including copy) required by
party or his attorney respecting writs or pro-
cess, when postage prepaid 50

Drawing every affidavit when necessary and pre-
pared by sheriff 25

Fnr services not hereinbefore provided for, the regis-
trar may tax and allow such fees as in bis discre-
tion may be reasonable.

61»

Coroners.

Till' same fees shall be taxed and allowed to coroners
for services rendered by them in the servii c, exe-
inilion and return of process, as allowed to
slicrifFs for the same services as above specified.

GENERATi ORDER.

It is hereby ordered that all the Rules and Orders of the
Supreme Court of Canada now in force, except as hereinafter
provided, be and the same are hereby repcale<l from and after
tlie first day of September, 1907.

2. It is further ordered that the Rules, including the
Schedule of Forms therein referred to and hereunto annexed,
and llarked A, and initialed on each page thereof by the
Ki'gistrar, be the Rules regulating the procedure of and in
[lie Supreme Court of Canada and the bringing of cases
Ijetore it from courts appealed from or otherwise.

•"! It is further ordered that the said Rules shall not
iijiply to any appeal in which the security shall have been
iiUowed previous to the first dav of Septeinber, 1907, but that

iiLti^.
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til such appeals the piesont Rules and General Orders of ll;i

Supreme Court of Canada shall be applicable.

Dated at Ottawa this Nineteenth day of June, A. D. Km?

Signed

C. FITZPATRICK, C. .1.

D. GIROUARD, J.

h. II. DAVIES, J.

JOHN IPINOTON. J.

JAMES ilACLENNAN, .1.

LYMAN P. DUFF, J.



SITRKME COI'RT RL'I.KS.
«21

Appendix B.

FORMS IN MATTERS ARISING UNDER THESUPREME COURT RULES.

ORDER FOR SUBSTITUTIONAL SERVICE.

IN THE SUPREME COURT OF CANADA.

BETWEEN
A. n. (Plaintiff or Defendant)

AND
f- I). (Defendant or Plaintiff)

Appellant,

Respondent.

HEFORE THE REGISTRAR IN CHAMBERS.

affid°avit"'or'"'"'"""''fifed and „ '

i!'""'
"'"'"' "'""l *"«

by the .olieito™ for aU ;a'rties
'^™ "'"""^ """* ™' '"""

^

It . ordered that .erviee of a copy of this order and a
letter addressed to ^ ^^'"J"'« «'« «""<> by a prepaid post

"Xix "^ ''^ -Or""''-' -"- o^Th:^sa?d
"":

day of A.D. 19

(Signed)

Registrar.
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judgmi:nt allowing appeal.

In the Supreme Court of Canada,

day the day of

Present:

, A.D., in

The Rioht Honourable Sm Charles Fitzpatrick, G.C.M 0..

Chief Justice.

The Honourable Mr. Justice Davies.

.f . Mr. Justice Idinoton.

.. " Mr. Justice Duff.

.. " Mr. Justice Anqlin.

.1 " Mr. Justice Brodeur.

(If any judge has been absent when judgment .la. r.

.

deredayTHE Honourable Mr. Justice

absent, his judgment was announced by The "ono n

Tkb Chief Justice, or Mb. Justice .
puisu.n.t i.

the statute in that behalf).

Betwe™^
(plaintiff or defendant). Appellant-,

AND

C. D. (defendant or plaintiff), Re.spondent.

The anneal of the above named appellant from tb.- in'U

, reversing the judgment of the^^\^
, the Provinee ^^^^^^^^^^^^
High Court of Justice for Ontario, or as '''ecasej.nj U

rendered in the said cause on the
^^^j "^J^, „„ ,„ ,

Ire^^dbXelhirC^fV iuthe^^U
tt^r;:^ ?:^r^PPeU«nt asW^-o^,^
upon and upon hearing what ™j. «"ff^.J'Ve "i.l m"
Zi, this Court was pleased to direct

^f
th\

',;"„','

,

should stand over for J'J'^K"!,™*'/"^ Irder and «ai.uls.

this day for Judgment, this Court did order a„do^^^^

that the said appeal should be and the same wa
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that the said judgment of the Court ot KinB'i Bench forthe Provmce of Quebec (appeal aide) (or of the mM Courtof Appeal for Ontario or a, the case may i/) .ho"d be andthe aame waa reversed and set aside and that tl^ ..1^ a
ment of the Superior Court tTthe Provinn. „f n-'"K*"
setting in and for the District of

'"""""
"L^i'JSe

restored.
"' "' "" ""' """> **' '*'""''' '" «'«' «'« '"n^' ^"

And this Court did further order and adiudgc that thesa.d respondent should and do pay to the said "ppel nnt he

JKinrs'Bl'h^ f'"' 'f^ ?fP^!'""* "^ "•'^" '» thrsaid C ourof Kmg s Bench for the Province ot Quebec (appeal side)

7 rl'^"!'*'!;",.*
''"'*'* '"' ^^^^ "•'le the case stands en

ton ot "fi?
"-^ »-''"'» ''"""^tit-tod as above with the addi"

Sased"
'^°"'""'"'''« Mr. Justice -

, ,ince

623

JUDGMENT DISMISSING APPEAL.

as followT)
''"" "' '" ^"""""8 down to" tlien proceed

that the said judgment of the Court of King's Bench for theProvince of Quebec (appeal side) {or of the Court of Appeal
ror Ontario or as the case man be) should be and the samewas affirmed and that the said appeal should be and the same
^as dismissed with costs to be paid by the said appellant
to the said respondent.

BILL OP APPELLANT'S COSTS.
I" tlie Supreme Court of Canada,

Between , ,, .

Appellant,
and

_.,, . .
Respondent.

Bill ot Appellant '.s Costs.

Xirtir.o nt a, 1
'^''<'^ Payments

'Vitioe of appeal | 4, Oq
•

I
In election appeals, when notice limits

"PP^al S 00]
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Fees Payments

Notice of giving security ;••.;. *^ **

Attendance on giving security and paid (in-

cluding where a Bond of a security com-

pany is given the reasonable fee charged

by such company) ^0?
Fee on special case • «» ""

[Not taxable in election appeals.]

Ungrossing and superintending printing of

special case, fos. at 15 cents

per folio • •
•

[Not taxable in election appeals.
1

Paid printer as per affidavit ..•,
Paid clerk on transmission, etc., of originnl

case, or record in an election appeal
.

.

.

Paid forwarding copies of case

I'aid filing case with Registrar
:

• • "" "

Kngrossing and superintending printing of

factum, fos. at 15 cents

per folio

Paid printer as per affidavit -•,;'•
Fee on factum [in the discretion of Hegis-

^^^ ^^^^

trar tol
''

.,-

Paul, search and inscribing appeal. ... •

Allowance to cover fees to counsel and

solicitor on hearing [in the discretion

of the Registrar, to] 2W IW

Paid postages, telegrams, etc • •
•

Allowance on account of agent s fees under

Rrle 82 [in the discretion of the Regis-
^^ ^^

trar, to] ;'
'i
''".'

'

"
os

Paid, search for particulars, to draft minutes -

Paid entry of judgment
j^

Paid taxation and appointment
^ ^^

Allocfltiir • •

Paid filings [10 cents on each filing]

Paid certified copy of judgment

[$1.00, and 10 cents a folio.]

Registrar's postage

Total fees

Total disbursements

Taxed off

Taxed at
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««5

BiLL OF RESPONDENT'S COSTS.

In the Supreme Court of Ciinaila,

Between

Appellant,

and

Respondent.

rSiil of Resprmdellfs ("•osls.

Fees I'ayiiients

Att^danee on givi ig seeurity... j. ., „,,
[Not tn«d>le in eleetion appeals I

*
'

"

i'l'e (in special cjise .,-

I.Vot ta.Nnl)le in eleetion appeals':
"''

KiiKrossinj; and siiperintendinj; print r

[»;:""" l"». at ir, ..ems'" per
lolio '

I '.-lid printer as per al'iidavih
IVe on ra.'tiiiii (in il„, discretion' nV |>,'.,;is'

trar. to] - .

AllMwanee to eover fees' t,',',:,„,„;,:| ;,„;, „„|'.,:j_
''" ""

for on Iieaiins; |in the div,.relion of
Kegi.strar. to| ,„ ,

I'aid postages, (.lej-raius. eti-
"

.\INnvanee on „eeount ot .\,.e„fs 'lees 'und^T
Kule 82 [m .l.seretion of Registrar, to) .>o po

IK entry of judgment ,„ ^''

1
.Id taxation and appointment .... ,

"

Alliieatur .... ' •'"

[;»id filings [10 cents on 'ea'cii' 'rdin.'-j
^ °°

1
.lid certified copy of .jiidsment

.l$l.nn, and 10 cents for each folio 1

licu'istrar's postage
Total fees .... .

.' ,' .' .' .' .' .'

.'

'

'

'

' '

'

Total dishui^t.iucnts
Taxed off ..;;;
Taxed at
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AFFIDAVIT OF DISBURSKMENT.

In the Supreme Court of Cannila,

and
Between

of the 01

(occupation)

Appellant,

Re«pondent.

intlw:

make ontli
Trovince of

'"^''That I am (a member of the finn of, etc or aelrri; u,

the ofUce of, etc.), the attorneys or solioitors tor the iiIm,v,.

named and aa such have a personal knowledK,. M

the facts hereinafter deposed to.

2 That on behalf of the said (appellant or respond,,,!'

T have oaid of *•'« °'
, ,

'"

said Province printers, the sums following for the work ni.n

tioned, viz.:

PRIHTIMO DONE. AMOONT PAID.

("Cxe in Appeal.
"Appellant's or Be-

flpondent'i Factum.")

dollars.

; paid t\u' lul

Total, *

aniountini; in all to the sum of

3. That in addition to the foregoing 1 have

lowinc sums in this appeal, viz.

:

. ,• , , ilowing su . r
^|_^ foregoing disbursemeni^.

helitve that the'a^Lnt so paid for printing .8 fair ,m

r—ble, and the usual and lowest price for which tha, .-,.

of work can be done in the said oi
. , ,

thaTthe foregoing amounts further paid as aforesaid >>,.r.

reasonable and proper disbursements in this appeal.

Sworn before me at the \

in the Province of { (ggj )

this

day of A.D.19 j

A Commissioner in the

of
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SHERIFF'S ACCOUNT.

IN THE srPREHE COURT OP t »NADA.

SIIERIPP's ACCOM .

,,.,

^"'^"' O- <-•• Th June. 1883, and 49 Vkl., c I;l.->
I III' Government of Canada,

To the Sheriff of the Counti/ of Caileton.

2^

§8

li

III

^"^^'ir' ;"'"''""'X
in persotT or by deputyon the Supreinf Court at iti littioKi Irom

d'yof.;.;:'.T'
"""»

....... .(I«y« at $S.0O i>«r day
; • .ConrtablM at tl.tO mtI'i mr day
for ml. day necM»arllyanil aitiially mmg-
^ouA.'rar?".:'.-;'"''. "ir.:i""'«"

" "'"
.dmyu.

» or cowannm 10 attmip'i

<. 15.

Du.

(ctT

1 CERTIFY that the above accotiDt, amountinir to
IS correct.

Sheriff.

1 f^ljRTIPY that I have examined this account and beliey..
It to be correct.

Uefiistrai.
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APPEAL RFOM TAXATION

NOTICK OK MOTION TO Jl-'nOK IN llIAMUKRrt.

BKTWKKN

A, It., (IMninliir ipr Di^rnidaiit) .!;./» "<i»i,

r. 1)., (Defcndnnt or Plnintiff) ItfHponih

Tnke notice thnt n motion will !" ni.idi' I"';"-.' tti.' p

in(f .TndKo in Chnnil.cn. in t\w Supreme ( .mrt Hml<\inir

Oitv of Ottawa, on the
. ,V ^ ;

. \ ']) 19 , at the iKiur of .
that the oh.|.

of'tlioapplieant dated tlie ''"V »''
. ,,

to tlie taxation of tl o«ts nn.hr tlie jmlument <lat.

thnt it may be r.ferr.>d hn.O< to the R,.Rislrar to vary l.i-

tifl<.ate n,-eordini.'ly; and that the said app.'llant (...• i

dent n» llir rn.w mm, hr) may h.. ordered to pay t.. 1h.' ;i

.ant the .Mmts .if this appli.'iiti.m nn.l eons.M|ii.>nt li..ivi,,

Dated this day of A. li. i.i

To E. F.. Solieitors for appelhint (nr ri'K|«>n.h'nt ns ll>'

tnaij (if).
,,

(Sicned'i O. II..

S.ili.'itorH for th.' ri'spoii.lent i-'

pellant an tlic raur ma\i hi >

I tlh

I.i.Ii

NOTICE OK AI'PEAI. TO Sll'RKME COIIM

IK TIIK lOl'IlT OK APPKM, r»R O.NTAKl.l.

(or m the rnsr >nn,i he. iiirinn ihr slilh "f II" '
"""

which the iwhjmcnt to '- «/),»"'.<' >"' '">« '"'" ' '""

Between

A. n., Plaintiff (npp.Olant or respond.'ntK

C. D.. Defendant (respondent .ir appelliinl

(or as the case may require.)
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Tiik,. n„ii,v that A. II.. th- «!»»,. ,„„..«l pl„intitr. Im.hI.v
ii|.|"'«l« to 11,.- Nupn.ii„. •iMirt.ir (•„, |r.„„ ||„. (j,„l«„„„i
.l||i'm. ml.. o,,l,T nr.|.,.iHi„n) pmnui,,,,.,.,! ,or prc.iioiii I
nnil on1em\) in thin .'iiiihi' (,,r ini'tl.T> hv Urn irt (nr l.v
\tr. .riisti,,. > cmlh,. \UYi,t
'"

•

"•"'•"l'>-
(<i- Ih. r,,., :,„,,, hr.)

Thv nU,U' l-cnii. iiltoml In «iiit tl irnimsl,,, , „r ,.,„.h
|."inni .11- ,•,,»... rv„ul.l l,n „,,pli,.„l,|,. t„ „i,„| ,.„„,,. hut ,.,iro
sli.Mil.l h.. till!,..! to (•,)n«i,|,.r th,. »„r.liiiK „r II ti„„ „r „iU
ivMUiritiK nnli..o of (ippi.„| to h,. Khn, ,m,\ to v.irv th,. noti.v
iuvuri inifly Knr inBtimi-o. in uivinir notiw „t intention to
.•ijipciil, iinih'r siTtion H4 of tli,. Kx,-hi.,|iiPr Court \.'t I{ S ,•

1
III. from th,. .leHvion of th,. I;n,.1i,.|||,t Court, tli,. not'i..,.

-Iiouhl stilt,, "thiit th,. Cn,« n is ,lis»,iti»(|,.,l „ii|, ,„,.|, ,|,,,.i,i„„
..M,l^ int,.nils t,i np|ii.(il llt•llin^t tlio hiiui,..

T)ii« noli,.,, of iipp,,,! must not l„. ,.onroun,h.,l vvitli th,.
ii"Im;,. of h,.|innir r,.,|iiir,.,l iifp.r ,in iipi,,.,,] is »,! ,h,^^n for
li'iinn..' m thi. Kiipr,.|iip Coiiri (r:il, l^uh's )."> 1? I.M ,in,l I'l^

'"";."''
!;„""; ;"''';' •" '" >''"" i" i«''1i,.,|u,m. „pp,.„is uuiior

v...|i.,n SJ of th,. .\,.t, nor with th,. noti,.,. to h,. uriv,.,, in ,.1

li' M .ipp,.,ils. iin,l,.r sivtion 117 of tl„. Doniiiiion Contnuvrt,',!
i'.r.rtions A,.t Ti.S.. ,.. 7. Tli,.s,- noti,.,.s „r,. i-iv,,. ,ift,T tli,.

^(|T,-,I hnfi h<.,.n si.| ,h,«n f,ir h,.,iHn,,' in th,. Siipr,., „. Court of
I :uHi,hi imil shoiilil h,. ,.ntitl,'il in thiit Court iin,l th,. .Ivl,. of
."ii's,. shouhl h,. Ih,. styl,. in thiit Court, mid l,y ' m th,.
:i|.|i<.iil nuiy h,. limit,.,! to uny sp,.,-iiil iin,l ch-tir",! |ii,.stion or
<|ii.'sii,!ns.

«-')»

.MVI'ICK OF .MOTIO.V TO AI-l.OW SKCIHITY.

l.v THE sipiiF.MK niriiT of (•,\N.vn\.

h,-twoen

.\. M.. (I'lnintiir or I),-I|.|iiliint ) Appnllnnt

:

C. D.. (Dofcndant or PliiintifT) Rosponilent.

T::!;,. notioe that n motion will h« uiiul,. lii.f„r,. th,- R,.)fis-
irar ,it his i.hnmhprs in the Suprpnie Court TluihlinK, in the
I'llvof Ottawa, on thi; ilnv of
A.I). 10

"

at the honr of 11 oVloj.k in tho f>orrnoon. ,tr so
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soon thereafter as the application can be heard, for an ordei

approving of the seeurity tendered by the appellant that li.

will effectually prosecute his appeal and pay such eOHts an.

damages as may be awarded against him by the bupreme

Aiid take notice that in support of said application will In

be read the Bond of dated the
,
,.^^' "!

(or the certificate of the Accountant of the liimU

of at ) and the afiidavit of

filed. , .

Dated at this day of

To E. F. of

Respondent's Solicitor.

(Signed) G. H..

Appellant's Solicit"!-,

NOTICE OF MOTION FOR ORDER AFFIRMING .HUIS

DICTION.

IN THK SIPREME COURT OF CANADA.

Between

:

A. B., (Plaintiff or Defendant) Appellant:

C. D., (Defendant or Plaintiff) Respondent.

Take notice that a motion will be made before the U. i;i.v

trar at his chambers in the Supreme Court Building, m tlie

Citv of Ottawa on the day ot

I'g for an order aflRrminc the jurisdiction of the Supremf

Court of Canada to hear the appellant's appeal.

\nd take notice that in support of said applicatior. mil

read (set out in detail the material necessary to disclose' tli.'

nuestion of jurisdiction raised).

Dated at this day of

To E. F. of

Respondent's Solicitor.

(Signed) G. H.. Appellant's Solicimr.
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ORDER ALLOWING APPELLANT'S SECLRITY.

IN THE SUPREME COURT OF CANADA.

Before the Registrar in Chambers.
the day of A.D. ]<) 19

Between

:

A. B., (Plaintiff or Defendant) Appellant;
AND

C. D., (Defendant or Plaintiff) Respondent.
I'pon the application of the above named appellant, upon

liearing read the notice of motion and material therein referred
to, and upon hearing what was alleged bv Counsel for all
parties,

It is ordered that the bond entered into the
i^y "f A. D. 19 , in which are obli-
gors, and are obligees (or tlie sum of $500 paid
rntci the Bank of as appears by the receipt of the
saul Bank, dated the day of
as Ihe case may be), duly filed as securitv that the appellant
will effectually prosecute his appeal from the judgment of the
f""I't of (as the case may be), dated the
•'">' "f

.
nnd will pay such costs and damages as

may he awarded again.st him by this Court, be and the same
IS hereby allowed as good and sufficient security.

And it is further ordered that the costs of this application
be costs (in the cause, or to the appellant, or to the respondent
OS thr case may be).

(Signed)

Registrar.

ORnER AFFIRMING OR REJECTING JURISDICTION
OF THE COURT.

IN THE SUPREME COURT OF CANADA.

Before the Registrar in Chambers.

_ the dav of A.D. 19
Between

:

A. B., (Plaintiff or Defendant) .Appellant;
AND

C. D., (Defendant or Plaintiff) Respondent.
I I'on the application of the above named appellant and

upon hearing read (set out the material filed on the applica-

631
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lion), and upon hearing what was alleged by counsel for all

''"at ordered, adjudged and .declared that the Supr> „,.

Court of Canada has {or has not, as Ihc case may be) juns.lio-

ti°n o hear and determine the appeal of the above «..,.«!

Appellant from the jndgm.^nt of the (sH out the name . tlu

^
""'''-'"VD"]o'""'C;^r.^l:in™use in which

''"•
'

^^Sil't^u^tr ordered th^'^,:':!::;:1:?{i;is appli...,.

be eosts (in '

l.,- eause, or to the appellant, or to the resp,.,.' n,,

as the case maij be).
(Signed)

.

Registi;ir.

NOTTCK OF MOTION BY TlIK KKSVONDENT EX<i:PT-

ING TO TIIK jrniSDICTlGX OF THE COllM'.

IN THE SITRUMF. CdniT OF CANADA.

Between

;

A. H.. (I'liiintiff or Defcndiiul 1 Appellant;

AND

C. D., (Defendant or I'liiintiin l?ospondent.

Take notiee that a motion will he made on behair

respondent before the Registrar at his ehambers

Supreme Court Building in the City of Ottawa on

the <l".v °f
. ',!

of 11 oVloek in the forenoon, or so soon therea er

appliealion can be heard lor au order refusing the

offered bv the appellant on his appeal to the Supreo.

on the ground that the Court has no .pirisdietion to

"''Tnd talce notiee that in support of siiiil motion will

(the material Hccessary to raise the question of ,,un<

Dated at this day of

To E. F.,

Appellant's Solicitor.

(Signed) O. II.,

Respondent's Si>

Ml' tll>

11 lit

riini;

I'liiirl

nr tl-
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NOTICE OP APPEAL FROM REGISTRAR'S ORDER IN
MATTERS OF JURISDICTION.

IN THE SUPREME COIKT OF CANADA.

Between

:

A. a. (Plaintiff or DelenJant) Appelliint;
AND

C. D., (Defendant or Plaintiff) Res[)ondent.

Take notice that tlie Court will lie moved at the Supreme
C 't Buildinpt in the City of Ottawa, on the

day of A. D. 19 , at the hour of 11
oVlnclc in the forenoon, or so soon thereafter as eounsel can bo
lipard. hy way of appeal from the order of the Reeistrar. made
in the day of A. D. 19 , whereby
it was ordered, adjudged and de<'lared that the Supreme Court
of Canada had (or had not as the case may he) jurisdiction tc
hear and determine the appeal of the said
from the judgment of the (name of the Court appeatcri from)
learing date the day of A. D. 19
made in a certain cause in which was appellant and

was respondent, on the ground (set out the grounds
of thf appeal).

And further take notice that on the said motion will be
read (.sv/ out the material used before the Ilcgifitrar>

Dated at this day of
To E. F., (Appellant's or Respondent's, as the case may be).

Solicitor.

(Signed) G.II., (Respondent's or Ap-
pellant's, as the case may he), Solicitor

NOTICE OP MOTION TO REMOVE STAY OF PROCEED-
INGS.

IN THE SUPREME COl'RT OF CANADA.

Ilotween

:

A. B,, (Plaintiff or Defendant) Appellant;
AND

C. D., (Defendant or Plaintiff) Respondent.

Take notice that a motion will be made before the Honour-
able Mr. Justice or such other Judge of the Supreme
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.i«ino for him. at his Chambers in the

appeal. , pturn of the said motimi «il!

-'k^ Seilr ::;S^ in^ort cfs^a^«-|;-i»

will be re"d (..t ««* the material upon wUch tU n.M,.. ..

based). . day of

To e'f' (Appellant's or Respondent's, a. the case mu, b.,

Solicitor.

(Signed) G. H., (Respondent s oi

Appellant's, as the case may ie). Solicitor,

ORDErt REMOVING STAY OF PROCEEDINtlS.

N THE SLPREME COURT OF CANADA.

Before the Honourable Mr. Justice

^^

in Cb,n.Wr.,

"";. ,. f upon hcarinir read

Upon the appl.cationot ,

„,„,,„„,, upo,

(A^davits or papers fM « •'"??<"•'
^^„^^, j„,

"""l^fstde^d Sat tL stay of proceedings herein .>o »d

*""
fnTiUs'furtLrrdrred that the costs of this .

he ctts Jin thre^use, or to the appellant, or to the r

as the case may be)-

(Signed)

lUcation

londent

Judge.



APPENDIX B.

NOTICE OF MOTION TO QUASH APPEAL FOR WANT
OP JURISDICTION.

IS THE SUPREME COURT OF CANADA.

Hotween

:

A. B., (Plaintiff or Defonaiint) Appclliint

:

(i:!.-)

C. D., (Defendant or Plaintiff) Respondent.

Take notice that the Court will lie moved in the Supreme
f'liurt Huilding. at the City of Ottawa, on the

day of A. D. 19 , at the hour of U
o'cloek in the forenoon or so soon thereafter as counsel can be

lioard. for an order that the appeal of the above named appel-

lant from the judgment of (name of the court appealid from)
lunde on the day of A. D. 19 , in a
certain cause in which was arnellant and
wjiR respflndent, be quashed for want of .iurisdietinn.

.\nd take notice that in support of said motion will be

read isf* out the material veeexxary to raise the question of
jurisdiction.)

Dated at this

To E. F., of

Appellant's Solicitor.

day of A. D. 19

(Signed) O. II.

Respondent's Solicitor.

( KHTIFICATE AS TO SETTLEMENT OF CASE, AS TO
SECURITY, AND AS TO REASONS FOR

JUDGMENT.

1. the undersigned Registrar (or Prothonotary, or Clerk)

of the (name ''f court) do hereby certify that the foregoing

printed docui .>nt from page 00 to page 00, inclusive, is the

I'jisp stated by the parties (or settled by the Honourable Mr.
,Tnstice

, one of the Judges of the said Court) pur-

.Miiint to section 73 of the Supreme Court Act and the Rules of

thi> Supreme Court of Canada, in an appeal to the said

Supreme Court of Canada, in a certain case pending in the

said (name of court) between A. B., appellant, and C. D.,

respondent.

I
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And I do further certify that the said A. B. ha. givj-i.

proper seeurity to the satisfaction of the Honourable Mr

JuE a» r^iuired by the 75th ^^tion of l„

iZ^me Court Act, being a Bond to the amount of $500 (.r

byre payment into Court of the 8um of «500 to the credit .f

"'
'tdTdrf^rt^er certify that I have appiied to the .Iu.i.«

ss^ud^».t,;^tvr=tiw^^ri..
the said Judges'in response to u>y said application, a, the ca>,

'"""^tl-l do further certify that I have received a certilK^^

mmmmi
the said Judges in response to his sa.d application, a. the .a.

"""Tn totimony whereof I have hereunto subscribed my m„.«

and affix™ seal of the said (name of cov.rt) th.s iiaUV

CERTIFICATE AS TO REASONS FOR JUDGMENT, I>

THE SUPERIOR COURT.

IN THE HIGH COURT OF JUSTICE

(or, in the Superior Court, m the case moj/ be).

Between

:

A. B., Plaintiff;

AND

C. D., Defendant.

I, E. P., Clerk («r Registrar, as
^^^^^ll'^^^Z^^f^.



APPENDIX B.

• ourt of KiDR's Bench, appeal side, as the case may be) that

t i„„ t S
•"" ^''.'' """ "* ""^ ™«' '""V 60 opinion! or

TZTJ""!
•l"'^K^''''t >° this case, and that the onlv rea"^

iLlivered to me were those of the Honourable Mr. Jiistice
(or that reasons have been delivered by none of the

Dated at this ,,„^. „f ^ j, ^,,

(Sifjned) G. H„
Clerk {or Repistrar, a.« »ir rasf may he).

ea?

BOND FOB SECURITY FOR COSTS.

Know all men by these presents, that we, A. B., of the,,,.''' in the county of
an, Province of

, CD., of the same place

*..nn p-ood and lawful money of Canada to be paid to the said
I.. I

.
his attorney, executors, admini.strators or assigns for

»^...b payment well and truly to be made we bind ourselves
..n,l ,.,„-h of us binds himself, our and each of our heirs, cxe-
'1 nrs ,md administrators firmly by these presents sealed withm, s,.als and dated this day of A. D.

Wlioreas a certain action was brought in the
U.vi.,on of the High Court of Justice for Ontario (or a., the™»v ,„„„ he) by the said A, B., plaintiff, against the said G. H.,
wtimLnnt. And whereas .iudgment was given in the saidrnmt against the said A. K. who appealed from the said.moment to the Court of Appeal for Ontario („r «. m ZeM MiO. And whereas .pidgment was given in the said action
"1 tli.. said last mentioned Court on the dav of

A.D. W .

•

Ia,t'mi7-''"!r'-*'i''
'"''^

A- ^- •'"npliins that in giving of the

appeal manifest error hath intervened, wherefore the saidA. M desires to appeal from the said .iudgment of the Court

"nm lif CaMda" ' "* "'" ™"' '""" '"'^ *" "" ''"l"'™''

n
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Now the condition of this obligation '.«"«>', that if th

8aid A B shall effectually pro«cute his «aid appeal and t
,

a^ch c»f. and damage, as may be awarded agamst h.n,
:

the SuTreme Court of Canada then this obhgat.on sh«ll l

void otherwise to remain in full force and effect.

Signed, Bealed and ^

delivered in i"

presence of .'

A B. (Scan.

C. D. (Seal)

E. P. (Seal)

n

AFFIDAVIT OP EXECUTION.

Province of

County of

To WitJ
in the ('i>iin

,
{occupaliotI X. Y., of the of

of , and Province of

make oath and say

:

. , ,, ..y

1 That T was personally present and die. see the «iu

instr.,ment duly signed, scaled an.' ^xccutcd by A. B., C.

and E. P., three of the parties thereto.

2. That the said instrument was executed at

3 That I know the said parties.
. , ,

I: That I am a subscribing witness to the sa.d .n»t

ment.
Sworn before

of

County of

Province of

diiy of

(Signed)

me at thej

in the

and>
this

A.D. 19 .'

A Commissioner, etc.

X. T.

AFFIDAVIT OF JTTSTIFICATION BT SURETIKS

I C. D., of the of . iX\T
„,

' and Province of .
make oath

sav. That T am a resident inhabitant of the Pro™«:^o^^^^_

± Xt%':m S?h?:um of «,000: over and a.,, i

will pay all my debts.
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And I, E. F., of the of in th.
County of and the Province of ^lil
oath and .ay, That I am a resident inhabitant of the laid Pro-
™'^^ "' and am a frecholdiT in the

2i nnn
aforeiaid, and that I am worth the .um of

111 ,000, over and above what will pay all my debts.

(Signed) C. D.
E. F.

The above named deponents, C. D. i

and K. P., were severally sworn before
mp at the of I

at the County of
this day of A.D. 19

'.'

(Signed)

A Commissioner, etc.

Note.—Although it was held (Wheeler vs. Black MLR
- Q.B. 159) in the Court of Appeal, Quebec, that the sureties
nr«l not .lustify on real estate, the question has never been
(idjudicated upon in the Supreme Court.
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ORDER ALLOWING SECURITY FOR COSTS.

IN THE SUPREME COURT OF CANADA.

the
The Registrar in Chambers.

Between

:

day of A.D. 19

A. B., (defendant or plaintiff) Appellant;

AND

C. D., (plaintiff or defendant) Respondent,

r -n the application of the above named appellant, and
upon neanng what was alleged by counsel for all parties it is
ordered that the sum of five hundred dollars paid into the
iiank ot .Montreal as appears by its certificate duly filed (or
It IS ortlered that a certain bond bearing date the
^^yf 19 , in which are
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. . obligee filed) ••Mcurity that III •

judgment of tne l>ouri oi v

^^^ ^.^^ ^^^ ^^^^ ^^,, ,„j

''.''
. m»v »M awardwl again.t them by thia Court b.

Sre'.ameTheX:ilowedLgoodand.umcient.ecur,,,

(Signed)
Regiitriir.

CERTIFICATE AS TO CASE AND SECURITY IN Kl-EC

^
TION CASES.

rierk (of the Court with whom the j..
t iti.n

Jiodged and tkf^-W Pf^
?o ^ereby^een.fy^^^^^^^^^^^^

foregoing '^''-^/XTae'provWed b'yl 66 of the Dcnioio

stitute the record of the case provxoe }
^,^

,

Controverted Elect.ona AH, «B^the/PPe
^^

tioner
^-""^ .•rj; ,-,j.. „. judgment as Ikr en:

may he) against the dec «on (order or l g
^.^_^^.^^,^

mayfte) »« ^e Honourable Mr^Ju«t» ai,„,i,Hin,. tl

,hc petition °» t^^
P'tTc^tit^on «° the case may («), (

preliminary objections to he PJ™""' j^^^j^.^

''^'rdT^fu^h^ certify
^^^^^^^^^^^^ „,^ ,„^, „,i

£- vrp^Vetrurit; for^^^^^^^^^^^ ^y p«y;-jr:
,0 the credit of this cause the Bum of $

^^^ ^^.^^ ^^^ ^

\:^,^^X rZrd^ursuant to the provisions ot ..

.

"^'''-
• i,«„nf T have hereupto subscribed my "'

In testimony whereof 1 have n"""^.

.

daj

„„d affi«d the seal of the s«d court th.a

A.D.19 .

(Signed)

Clerk of the {name of th iou
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(TITLE PAOE.)

IN THE SUPREME COURT OF CANADA.

On Appeal Prom The Court Op Appeal For Ontario

(or as the cane may he).

Hetween

:

A. B., (plaintiff or defeDdant, as the case man be),

Appellant

;

AND

('. D., (defendant or plaintiff, aa the case may he).

Respondent.

APPEAL CASE.

E. P.,

Solicitor for the Appellant.

G. H.,

Solicitor for the Rcspi ndent.

J. K.,

Ottawa Agents for Appellant.

L. M.,

Ottawa Agents for Respondent.
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INDEX.

IH TB« BUPMIIE COUIT Of OAMADA.

BrrwxiN

THE 8YNDICAT LY0NNAI8 DU KLONDIKE (Plaintiffi

AppfHonl

AND

THE CANADIAN BANK OK COMMEHCE (Defendant)

AND

JOSEPH BARRETTE .... (Defendant i

Rcspontl'H

INDEX.

Part I. Pi.eadivos, 4c.

Exhibit

No. or

Mark.

DncRipnoH Date

Writ of Sumnionn
Statement of Claim of Can-

adian Bank of Commerce .

Statement of Defence and

Counterclair of the De-

fendant the syndicat Lyun-

nais du Klondike .

Notice of Appeal of Defend-

ant Barrette •

Order extending time for

(living notice of appeal

Notice of Appeal to the Su-

preme Court of Canada .

Appeal Bond .

Certificate of Clerk of Terri-

torial Court as to settle-

ment of Cane, Security and

reasons for judgment

l.'ith April, 1902

16th May, 1902

20th Jun. 1WI-'

l8t April, 190 ! 3

17th Sept., 190.1 3

6th Aug., 19IM 3

6th Aug., 190) 3

3rd Sept., 19U4
,

3
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\\W

Exhibit

So. or

Mirlt.

Al

DncKIPTION Dute

PART II. WITNESSES.
PLAINTirF'B EVIDINCI.

Henry T. Will..

Examination .

CroBs-examinntion
.

RB-examination
Willlnm C. Noblo.
Examinittiun

EVID«NC« FOR TH« DiriND.
'

AMT THI SVNOICAT LVON- t

NAia Du Klondike.
|

Ricliurd William Cautley.
Exuniinatiun

CroHx-exaniination .

Loui» Puillnril.

Examination

EviDEKcB FOR Defendant
Barrette.

I

Joseph Barrette.

Examination .

Cross-examination for
Plaintiff

Croserexainination (or De-
!

fendant Syndicat .

Re-examinution
William Rourke.
Examination .

PART III. EXHIBITS.
Exhibits put in by plaintiff. I

Promissory note made l)y

Syndicat Lyonnais du
Klondike in favour of
Joseph Barrette

Page

9th Sept., 1902 13

. I 1&

24

10th Sept., 1902 24

llth.Hept., 1902
I

37

38

12th Sept., 1902 39

22n<l and 23rd I S3
Sept,, 1902

.
' 18B

.
i

187

204

23rd Sept., 1902 200

643

4th July, 1903 270
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Exhibit
I

No. or
1

Mark.

SUPREME COURT RULES.

Description Date

A2

A3

A4

Pap..

1

Bl

B2

CI

C2

PART Ml.—Centmued
j

Chattel Mortgage between I

S y n d i c a t Lyonnais du
;

Klondike, mortgagors, and

Joseph Barrette, mortgagee,

to secure $92,500

Mining Mortgage between 1

S y n d i c a t Lyonnais du
Klondike, mortgagors, and

,

Joseph Barrette, mortgagee,

to secure 892,500 .

Assignment of mining and

chattel mortgages, Joseph

Barrette, mortgagor, Henry

T. Wills, Trustee, mortga-

gee

22nd June, 1901

2nd Oct., 1901

Exhibits put in by Defend- i

antB, Syndicat Lyonnais du
Klondike.

Extracts from Minutes of

Meeting of Directors of Syn-

dicat Lyonnais duKlondike
when resolution passed au-

thorising H. de Silans and

Louis Paillard to manage
affairs of Company .

Statement of Output and
Expenses . . .

Exhibits put in by Defend-

ant, Joseph Barrette.

3rd Dec., 1900

Extracts from Day Book of

BatretteandColeman show-

ing Output from claims in

<lue8tion . . . .

Extracts from Ledger of De-

fenkant Barrette showing

Output from claims .

6th April, 1900

June, 1901

May to Sept., 1901

May & June, l'.«'l

29':

•J95
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Exhibit

No. or

Mark.
DE-SCR^ 'ijON Date Page

Part IV. iLDGMn.NTS, 4c.

Formal Judgment — Trial
Court .... 16th Feb., 1903 337

Reasons for Judgment of
Trial Judge—Craig, J. . 16th Feb., 1903 300

Supplementary Judgment of
Trial Judge Jnd Sloh., 1903 334

Formal Judgment of Terri-

torial Court in banc . 16th June, 1904 370
Reasons for Judgment

—

Dugas, J. ... 16th June, 1904 343
Craig, J 16th and 17th

June, 1901 356
Macauley, J. . 16th June, 1904 370

64-1
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Appendix C.

I'KIVY COl'N'CIL RULES AND FORMS.

C. (1).

S'lATlTORY RILES AND ORDERS, 1908.

No. 1268.

JUDICIAL COMMITTEE.

Juiitdiction and Procedure General Rulet at lo Appeals.

The Ji'iucML Committee Rli.es, 1908.

AT THE COURT AT BUCKINOHAXl PALACE.

The 21st day of December 1908.

Present

THE KING'S MOST EXCELLENT MAJESTY

ARCHBISHOP OF CANTERBURY.
1X)BD PRESIDENT.

I.ORD CHAMBERLAIN,
LORD FITZMAT'RICE.

Whereas there was this day read at the Hoard a repri'^i'tit

tiiin from the Jiidieial Committee of the Privy Ccinii. il

the words following, vi?.. :

—

"The Tiords of the Judieiol Committee havine tnli.!i in

consideration the Practice and Procedure in accirH^n

witli which the general Appellate Jurisdiction nl' Yo

Ma.iesty in Council is now exercised and licimr

opinion that the Rules repulating the said Prapti'o ai

Procedure oupht to be consolidated and amendeil Tlif

Lordships do hereby aeree humbly to rccoiiinicn.l

Your Ma.jesty that with a view to such consnIidnti(

and amendment certain Orders of Her late Majes

Qncen Victoria in Council rcRulatinR the said Prn«ti
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..ml I'roci-iluiT viz
, II... Or.l,,.ra in C.mm-il .lii(,..l wsi -

livol.v tl... nth .l.,y uf A.iKiist IH4-J Iho l;ith .lay of

'm'""', ,•!;-,
' ''"',''"•'' '"' •*''""'' "*''^ 'I'" -^'1' '""V uf

till. Onli'i- .,1 ^„iir A[,i.,,.Kly in (•oun.-ii .|iii,,| ||„. o,,,,,

.l"y » .Main, 1!li.,-, „„„,„,li„;, |1„. s„i,l l'n„.|i,.,. ,„„!
j^n...,., hir,. ..uKl.t |„ |„. ,.,v„|,,,i ,„„| ,||„| ||,e „,v,r„|
.iilis li..r.'iiii|n ami, x,.,! oiifhi |„ |„. siil,»iii„ii.,l tlior.'-

I or.

iris MA.IKSTY having taken the »ui.l iT|i.i.s,.ntaliiii. itil,,
">i-.i;n'tN »«,„,, I, „-,,|,v„,,,|> Ml, ll,.„,lv Ilisl'i-ivv
I <mn,.|l t.) approVL. tlicm)l an.l to ,m\,;- as il is li.T.Oiy unleri'll
lliiil III.. S.I..I Onlers in Coun..il in th,, sai.l ..prosenlaliuii
m,iilaMii.,l he and the saiii,. «„ hi'irhy ,-..vok,.,l aii.l that th,.
liiih's h.reunto annex...! h,. 8nhstiiu|,.,| t|i,.relor

1.— (1) In these Ituli.s, iinh'ss th,. ....ntext i.therwis..
rf'iiiires :

—

".\p|i..al" means an Appeal t.) His .Miiiestv in C'.mni.il •

'"''/ "'" ineliuh-s .l..cro... .,r.l,.r, s,.nt..mr, or .le,.isiun
"I any C.iurt, .Iinlge, or .linlieial Onicer-

•Ii,.eor.r' nienns th.. aKKrepate i.C pap.Ts r..|atinK t.) an
-\ppeal (incIiidinK Ih.. plea.liiijrs, pioeeedinsis. evidence
iind judttments) proper to h,. h.i.l h,.r.ir.. His .Maj..sty in
( oiineil .in the hearincj .if Ih.. Ajipeal:

I!."-'istrar" nwans the Reaislrar or ..llier proper offi.-er
linvini! the eustody of Ih.. r,.e..n!s in Ih.. Court api.,.ale.l
I rom

;

II'
\l roil.I" means the ..ountry or phie,. where the Cmrl
app..alcd from is situate:

"Ai-'..nl" means a i>ers.in i|iuilili..,| hv virtue of Her late
.Majesty's Order in Conn.'il of Ih,. titli .Mari'li ISOli t,,
eoii.Iuet proceedings hefor,. His Ma,|i.stv in roun..il on
oeliiilt ol anotner;

•Piirty" and all w.irds d..s<.riptive .if piirti(.s to iiro-
.eeiliiiRs hefore His .Arn.i<.sl,y in (•.nui..il (such as
letitjoner," "Appellant," "Tiespomlent") mean

ui respect of all a..ts proper to 1... done hv an Agent
the Agent of the party in (pi..sliou where such partv
IS represented hy an Agent

:

"Monlh" means .-aleudar nionlh;
ffor.h, in the singular shall ini.lu.le the i>lnral. and words

in the plural shall include the singular
[,-*

.^^'''f'.'
''y •'""•c IJiilLS any st..p is r..,piire.i to he taken

II iiiL'liin.l in <..mn....ti.)n with pro,.....dinffs hefore His
..lujcsly m Couiieil, whether in the wav of lodgin" a IVtiti.m

titid
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or olhcr (Idcument, cnterinK on Appearnncp, liHleinR wm,

ity, i.r otlur»i»c, «iic'li step •hull lie tiik.m in the Rcgiitry .)

till! Privy Council, Downinn Struct, Liiiulon.

Iiiiii, to appcii/.

2 All appenls hIiiiU be lirmiKlit eitlior in punuaii.o

Iciivo (ihtiiinwl iriini the Court appi'uh'il lr">ii, or, in 11

iil,»eii.-e (if "iicli l"iv.\ in puntimiicu of np.'cinl leny,. 1

iippHil Knintwl l.y lli» M.i.i"ty in CmiuMl upon n Irlilu,

in that bclinlt prcwnti'd liy the inteii.ling Appellant.

Spitial Leaie to appiiil.

11 \ Petition I'or «pec-iiil loiive to iippi'iil to His Miij.ni

in f'oimiil slmll stiite Kueein.'llv nti.l l.iirly "Ij «ueh l:i. n

it i.inv lie neeessiin- to sinte in iinler to eniible the .lu,li i

(%nvnnittee to ii.lvise His Mnjesly whether sueh leuve mml.

to be (jriintil. 'I'lie Pelition shall not travel into extnuK.i

matter iinil shiill ileal with the merits ol the ease only

far UN is n. eess.iry lor the purpose of eiplainini,' iin.l s'l

portinc the partieiilar Kroumls upon wbieh speeuil lc:ui'

appeal is soutrbt.

4 The Petitioner shall leJcc> at least three eopies

Petition for sji.vial leave to app.^al tod'lher with tl.;

davit in siii>port thereof preseribecl by Rule ;>!) hi'r. i

eontaincil.
, ,

,

5 \ Petition for speeial leave to a|ipeiil nia) He

at any time after the .late o!' the imiiiment soupbt

appealed from, but the Petitioner shall, m every eas... In,

hia Petition with the least iiossible dela.v.

fi Where the .ludieial Committee apree to advi-.' I

Maiestv to srrant speeial leave to appeal, they shall, iii H.

Report, specify the amount of the seeurity tor eosts . ,1 |ir

to be lodsed by the Petitioner, and the period f a

within which sueh security is to be lodged and sluill. nn

the eireumstnnces of a particular ease render sueh ;i .oi

unnecessary, provide for the transmission of «'''_«-"'''

the Rcpistrar of the Court appealed I rom to the U^-.-ist

of the Privy Council and for such further matters m

instice of the case may require.

'7 Save as by the four last, preeedinc Rules o.l.erv

provided, the provisions of Rules 47 io 50 and 52 t„ .,.1

inelnsive^ hereinafter contained shall apply mii'nh^ m,l

dis to Petitions for special leave to appeal.
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H. RtiloR ',\ to 7 ()H)tli incliinivi') nhnW ttpply mtitatii

nmtnttilis tn IVtJtiiiDH for Inivi* lo nppi'iil i» fortiu't jttitifuri.i,

Imt in ndditinii to the AllUinvit ri'tVrriM tn in Hul(» 4 evfry
••iii'h Petition nlmll lie n'-i'oinpnnii'il hy nn AflKlnvit t'rnm the

IVtitiom-r fttatint; tliiit In- is imt worth K'2^* In thi' world
•>\<'i>ptiri(; hiH wearini; iippiird ntxl his iiitcrt'Ht in thf> Miih-

iri't-riiiittcr of the inti'ihlol Appcnl, n\u\ thtit he in uniitilf to

provide Hiireties. niid niso hy ii ei rlitirate of ('oiilist't that

Ihe Petitioner hiin reiiHoofihle irroiiinl ol" nppenl.

9. Where n Pftitioner ohtiiiim lenve to iippenl in form^
liituf)* fiit. he shiill not lie required to Indtre sccnrily for the

(OHls of the Respondent or to pjiy nny Conncil Ortlee fees.

1(1. A Petitioner whose Petition for h'live to appeal IM

("riiiii pnupfris }-* disnii^sed mny. notwilh'*tiindiTiL' sih-li iVm-

niis-nl, he exeiised from pnyinir the Coiinfil Ollii-f fees

u-iinUy eharL'eahle to ii Petitinner in respci't nf ;i Petition

t'nr l,']"*e to uppeid, it' ITis Mjijcsty in Conncil. on thn ndvl'-e

»]' the Jiidieiid roniniittee, slodl think fit so to order.
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11. Ah soon a« nn Appeal Iihh hi'cn ndmitted. whether hy
;ii! Order of the Tourt nppealed from nr Iiy jin Order nf His
M'iisiv in Connf'il LM-jintini; spceiid leave In appeal, the

Al'iMllimt shall without delay take all neecssary steps to

l';ivf> the Reeord transioitted to the Rcu'i'ilrar of the I*rivy

f"i iineil.

1;*. The Reeord shall he printed in aeeordnnee with Rules
I In W. (tf Srhedule A. hereto. It may he so pritited either

nlirmid or in Fnclnnd.
l:t. Where the Reeord i« printed ahroad. the Rer»ivtrar

•iliitll, at the expense of t)ie Apjiellant. transmit to the Reuia-

trar of the Privy Couneil 40 eopies of sueh Record, one of

wli'rh eopies he shall certify to he correet hy siirnini? his

ariiric on. i>r initinllini;, every eii'htli pnse thereof and hy
;if1i\incr thf reto the seal, if any. of the Tonrt appealed from.

14. Where the Reeonl is to he printeil in Knudnrid. the

Re-jj-^trnr shall, at the eNpen«e of the Appellant, transmit to

the Rejristrar of the Privy Conncil one eertified eopy of
•<ii' )i Rc'ord. tojrether with an index of all the papers and
I'vliihits in the ease. \o other eertified eopies of the Reeord
shall he transmitted to the Airents in Knirland hv or on
t"'ti:'l' of the parties to the Appeal.

l"). Where part of the Reeiml is printed nhroad and
Itart is to he printed in Enjrland. Rules 1^ and 14 shall, ns
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far as practicable, apply to such parts as are printed abroa.l

ami such as are to lie printed in England respectively.

1(1. The reasons given by the .judge, or any ot the jud^^'s,

for or iigainst any judgment pronounced in the course ot the

proceedings out of which the Appeal arises, shall by such

.judge or judges be communieatcd in writing to the Regis

trar and shall bv him be transmitted to the Registrar of the

Privy Council at the same time when the Record is tran^.

mitted.
. , . • » .

17 The Registrar, a.s well as the parties and their Agents

shall endeavour to exclude from the Record all docuinciits

(more particularly such as are merely formal) that are u.it

relevant to the subjcet-mntter of the Appeal, and, generiilly.

to reduce the bulk of the Record as far as practicable, takuii;

special care to avoid the duplication of documents and the

unnecessary repetition of headings and other merely fnrinal

parts of documents; but the documents omitted to be pnnl.il

or copied shall be enumerated in a list to be placed after tlir

index or at the end ot the Record.
. . „ i

18. ^^hcrc ill the course of the preparation of a Kec>rJ

one party objects to the inclusion ot a document on tlir

ground that it is unnecessary or irrelevant, and the otiipt

party nevertheless insists upon its being included, the Rw^'nl,

as (inally printed (whether abroad or in England), sliiill.

with a view to the subsequent adjustment ot the costs o!

and incidentid to such document indicate, in the indc\ <>l

papers, or otherwise, the fact that, and the party by wliom

the inclusion of the document was objected to.

19 As soon as the Record is received in the Registry oi

the Privy Council, it shall be registered in the said Tick-is

try with the date of arrival, the names of the parties, i.ii

date ot the judgment appealed from, and the descnptior

whether "printed" or "written." A Record, or any rarj

ot a Record, not printed in accordance with Rules 1. to 1\

of Schedule A hereto, shall be treated as written. Apffal'

shall be numbered consecutively in each year m the <>nlp)

in which the Records are received in the said Registry.

20, The parties shall he entitled to inspect the Record anc

to extract all necessary particulars therefrom for the pur

pose of entering an Appearance. „ , , . , , „
21 AVhere the Record arrives in England either whoii!

written or partly written and partly printed, the Apr'Han^

shall within a period of four months from the date (.1 slid

arrival in the ease of Appeals from Courts situate m an;

of the countries or places named in Schedule B herein, «m
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"ithin a ,,eri„.l of two .nonlhs fr,,,,, th,. «„„« ,1,„, i„ ,i,,.nise of Appeals from any other Courls, ,.„t..,- A ,e r^^nee and l„«peak a t.vpe-writto,, eopy of ,l,e li rd' o fsu.-
,
parts thereof as it .nay he ni.Vssarv to tvo eon e.>"d .hall etigape to pay the eost of prepari,,,- sM, eZ attl». loIhnvms rmes per folio typed («el„sive / f,|.?J.Mater)-!./,,/ per folio of I.:,...|ish ...a.l,.,-, LV „. ,'o"I Iml.an ...atter, a.id ;),/. per folio of foreign „,att"r

2Z The Appellant shall forthwith, aftcM- e..te,.in.- hi,ppcaraneeg.ve notice thereof to the lie.sponden i?latter has entered an Appearance.
'

'S.l As soon as the Appella.it has ohtained the tvpe-writ

".w, t. e,.e4 thj ind,;rt:;^,s:rt t;!r';;;Sa;';.o;;:rt?iHrk the .r:n.e with the index, and, ^'e.,e,-nll tod ulntver may h, re,p„red for the p.irpose of prepn ini e" 'h"!"! the Printer and shall, if the nespo..dInt has ent r,.] .nAl.praranee, s.,hn.,t the opy. „, pr,!p„re,l for tl e > ,;"
t" II.' Respondent for his ap|,roval. I.i tl vent . tlwi
i;-..|^ .e.n. unahle to a^ree \L to any m „ H ,/ „^

1^ linle, s„eh matter shall he referred to the Re s-l '.r oftil- 'nvy C«u.,e,l. whoso decision the.-eo„ shall he lilial
-4. As soon n.s the tviie-writli'ii emiv „r i., » i

•

;;™.. ior the Printer, thj Ap;,elh:it':!;jirlod i^^-; ^o,„est to he Registrar of the P..ivy Conoeil to ea. s . tl>o pnnted hy Il.s Jra.j,.sty's Printer „r hv any other rinter
.... the s„n,e terms, and shall enga,.- to' p„ at th pr e

.'
o 7he L !T • 7 ^"-^^'l

''•''•>- »""'l'" "s in the'«p°n.

reliuire.

*'""''"" ""^ "'"•"«tan,.es of the ease

JJ.-v
Whenever it shall he fo.ind that the .hrisio., of aa ter on appeal ,s likely to tt.rn exelnsivelv on a o est on

I a V, the part.es, with the saneti.m of the Resist ar of heIn .V Co„ne,l, may snhmit sueh n.,estion of l„w to he

Rcpstrar may eall the parties before him, and'^^.avinrheard
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the.„, and examined the Record .ay report^ «. Judi..,.

Comn,ittee a| to the nature »« t^^
P™^X,mll, as aoon .,s

26. The Registrar ot the Pf"y V."""^ j^^ Aotiee to all

the proof prints of t^c Record are ready gve^^^.
^,_^^,^^

parties who have entered an Appearan i
^^ ^ ^.__

?o attend at the ReK'^fy «' j^'^XVexaraine the s.,,1

to be named in such notice
'f

"™." '"^
certified Recor,!,

proof prints and compare 'he
f
"c 'ith the ee t

Ld shall, fo%thatP»rpos, furnish e^h^ot^^
^^ ^^^^ ^ ^

with one proof pnnt. Aff" tne exa
^^.^

pleted, the Appellant «''""',
^"^J^f.fnecessary) approv,,!

print, duly corrected «»<i/^°J?/j; „Tthe Privy Cnunil

by the Kespondent, and the
^f

'™^"
\,„„rd to be stvu.k

shall thereupon cause the copies of the Becora

off from such proof print
Appearance shnll W

™t^lfrrS,"^:::''Mstr^e,^ copies of, „o

«^'r subject to any special ^ih^on from «^^^.;i^

Committee to the contrary, the cosU^ ot an
^^^^^ ^^

the printing of the K<-'^<"-'i /hall f«™ P^^f ^„ jhe printin?

the Appeal, but the cos s of and incidcnta
^^„„^,,,,„,„

i^u^xXir^f^tHrSl^^nnrdi^i"-
fror^rry,rp"aSnn"^«ngTn including the ...

in the Record.

Petition of Appeal.

29. The Appellant shalllodge his P^tWon of App.nl-

:^Vet™aVv\fthT^utrt'^fP>-
''T^^^^^

rsehcdufe B. hereto, and « thin a Pcn

two months from the same date in the
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30. The Petition of Appeal shall be lodged iii the form
prescribed by Rule 47 hereinafter contained. It shall recite
succinctly and, as far as possible, in chronological order, the
principal steps in the proceedings leading up to the Appeal
from the commencement thereof down to the admission of
tlie .\ppeal, but shall not contain argumentative matter or
travel into the merits of the case.

31. The Appellant shall, after lodging his Petition of
.\ppeal, serve a copy thereof without delay on the Respond-
oiil. as soon as the latt-'r has enterc<l an Appearar..e, and
shall endorse such copy with the date of the lodgn ent.

Wilh(lraiial of Apinnl.

32. Where an Appellant, who has not lodged liis Petition
of Appeal, desires to withdraw his Appeal, he shall give
notice in writing to that effect to the Registrar of the Privy
Cmincil, and the said Registrar shall, with all convenient
spied after the receipt of such notice, by letter notify the
Rpu'istrar of the Court appealed from that the Appeal has
liei'n withdrawn, and the said Appeal shall thereupon stand
dismissed as from the date of the said letter without further
Order.

!!. Where an Appellant, who has lodged his Petition of
.\ppeal, desires to withdraw his Appeal, he shall present a
Petition to that effect to ITis ^fajcsty in Council. On the
liraririg of any such Petition a Respondent who has entered
an Appearance in the Appeal shall, subject to any agree-
ment between him and the Appellant to the contrary, be
entitled to apply to the Judicial Committee for his costs,

Init where the Respondent has not entered an Appearance,
or. having entered an Appearance, consents in writing to

tlie prayer of the Petition, the Petition may, if the Judicial
Committee think tit, be disposed of in the same way rnutafis

miilaiidis as a Consent Petition under the provisions of
Tilde .')6 hereinafter contained.

Non-Prosecution of Appc-aJ.

34. Where an Appellant takes no step in prosecution of
his A ppeal within a period of four months from the date of
tlif arrival of the Record in England in the ease of an
Appeal from a Court situate in anv of the countries or
places named in Schedule B. hereto, or within a period of
two iiionths from the same date in the ease of an Appeal
from any other Court, the Registrar of the Privy Council

675
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Shall with hU convenient speed, by letter notify the Re^-iH

trar or tl.c Court appeule.l fro.n that the M-Peal l."s .1

;,cen prosecuted, and th,. Appeal «"»''
'•"i;;'^"/'^ :

,„issed lor non-prosecution as from the date of the w.,,

letter without further Order.

:i5. Where an Appellant who has entered an Appe.i

"''%)
faih to bespeak a copy of a written R^™rd or ,.

part of a written Record, 11. accordance with,

within the periods prescribed by, Rule ^1
;
or

(b) havinK bespoken such copy within tie periods |.,v

* ' scribed bv Rule 21, fails thereat er to pr- 1

with due diiisence to take all such further si.p,

>s mav be necessary for the purpose ot comi.l.i

in" the printing of the said Record: or

(c) fails'" to lodse his Petition of Appeal withm Mi

periods respectively prescribed by Rule ..h

the Registrar of the Privy Council shall ca 1 upon the A|.."

lant to explain his dcf.iult, and, if no explanation _is_olT,,v,!.

lid
nil Ills iH-nnm, "..,., .-•-.

,

„r if the explanation offered is, in the opinion of th

Rcfristrar, insufficient, the said Redstrar shall, ".>'•;':;

venient speed, by letter notify the R''^"» ™>- "t
'^J^

' '

';

appealed from that the Appeal has not been elTc.t,,,,!

".^scented, and the Appeal shall thereupon »""'''";

for non-prosecution as from the date of the «»>
J'

without further Order, and a copy of the said le cr .1

be sent by tne Resristrar of the Pnvy C"™'''' '"„
.

"'

parties who have entered an Appearance in the App.,il.

36. -Where an Appellant, who has lodged his 1 ctnnm

Appeal, fails thereafter to prosecute his Appeal I.

diUgencc, the Registrar of the Privy Council shall cal n «

h n. to explain his default, and, i no explanation s .lb r

or if the explanation olTered is, in the opinion of th. «i)i

Regstrar.-nLfiicien., the said Registrar shall issue . u.

monstothe Appellant calling upon him to sliou ...h

before the Judicial Committee at a time to be named u,

said Summons why the Appeal should not be d.suns t

non-prosecution. Provided that no such Summons sli, II

sued bv the said Registrar '""f"/ ^^e expiration ...

vear from the date of the arrival of the Record in K. n

Tf the Respondent has entered an Appearance in the .
|

fhe Reristrar of the Privv Council shall send him a »'>}

th sa^d SummonV and the Respondent shall 1^ ent,. e

e heard before the Judicial Committee in the m..^

the said Summons at the time named and to ask for h.s .m
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and such other relict as lie niny be advised. The Judicial
Committee may, after eonsiderinR the matter of the said
Summons, recommenil to His -Majesty the (lisniissnl of the
Appeal for uon-i)rosc(^ution, or jiive such other directions
therein as the justice of the ease may rei|uiri>.

37. An Appell;int whose Appeal iias lieen dismissed for
iion-prosecution may jmscnt n Tetition to His .Majesty in
Ciiuneil praying that his .Vppeal may lie restored.

t)77

Appcanutcc by lUspnttdoit.

;i8. The Respondent may enter an Appc'aranee at any
time between the arrival of the Record and the bearing of
the Appeal, hut if he unduly delays entering an Appear-
ance he shall bear, or be disallowed, the costs occasioned by
such delay, unless the Judicial Committee otherwise ilireet.

'J'J. The Respondent shall forthwith after entering an
Appearance give notice thereof to the Appellai)t, if the
latter has entered an Appearance.

40, \Vhree there are two or more Respondents, and only
one, or some, of them enter an .\ppcaranr-e, the -Appearance
Form shall set o\it the names of the appearing Respondents,

41, Two or mo-c Respondents may, at their own risk as
to costs, enter separate Appearances in the same Appeal.

42, A Respondent who has not entered an Appearance
sliall not be entitled to receive any notices relating to the
Appeal from the Registrar of the I'rivy Council, nor be
allowed to lodge a Case in the -Vppeal.

4.3. Where a Respondent fails to enter an Appearance in
an -\ppeal, the following Rules shall sidijcct to any special
frdfr of the Judicial Committee to the contrary, apply:

((I) If the non-appearing Respondc^nt was a Respond-
ent at the time when the Appeal was admitted,
whether by the Order of the Court appealed
from or by an Order of His Jlajesty in Council
giving the Appellant special leave to appeal, and
it appears from the terms of the said Order, or
Order in Council, or otherwise from the Record,
or from a Certificate of the Registrar of the
Court appealed from, that the said non-appear-
ing Respondent has ireceived notice, or wa-s

otherwise aware, of the Order of the Court appealed
from admitting the Appeal, or of the Order of His
Majesty in Council giving the Appellant special
leave to appeal, and has also received notice, or was
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.. „» tho ^isnatch of the Record tg

"/•^r'V r,r Vnpea Iv be «et down « part. »«

Court appealed "'"".'*,'.:„(, or was otherwise
Respondent has

•''^•J^'^VnSon to brinR hin. .,„

awnre, of any intended «PT;''™''°"
*°J^^y 1,0 «rt

the Reeord as a R-'P"".'!''"*;
''"

'^SCn^ppea.ina
down ex. parte as "Sainst \h; sa,d b»° PP^^

„,

Respondent at ""y <™\^™; Xeh he shall hm-
three months from the '''™

"^,^r=p,tv's Orde, in

been served w.th a "P^ "^ «"
^J^Jd^s a Res,..,.-

Council bringinR him on the Keeora

p.„vide5Xt ^^"''^j^^:,':^:^^^^^':^'
.ludieial Committee, ^v Af^^^J'^ endeavou^ to serve n n,m.

Appellant has made "-"^'^'^totiees mentioned in cla.se,

nppearine ^^espondent with tne n ,
^^^^^ ^^^^,„^

(a) and (M "T^T^fnr, of the non appearing Respon.]™'

appearing Respondent.
^ ^ ^ „„ Apr''^'' J,

U. A Respondent ^'^iJ'l'TJ^^^ ,<, that effeet 1- Iti

the subjeet-mntter of *he Appeal.

PefiHims generally.

45. All Petitions f-.-J^Xti^S^^f"-^ 1'^''

praetiee or procedure nris ngaf" ^ P
„,, .tie-, to

^f Appeal and
"»V;'™''^^?„?he.Judicial Committen J

Appeal shall ^e "ddressed to he Jud
^

CTi^:^^!^ ;?^:^''addressed to His Ma.st,
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Cuiineil may include, us incidental to tlio relief thereby souglit,
11 prayer for orders or directions as to matters of practicn or
pnicedtire.

46. Where an Order made ))y the Judicial Comiiiittee does
not embody any special terms or include any special directions,
it shall not be necessary to draw up !,\ieh Order, unless the
( iimmittee otherwise direct, but i; Note thereof shall be iriadu
l.y the Registrar of the Privy Council.

47. All Petitions shall consist of paraKrajibs numbered
i.insecutively and shall be written, tyr'o-writteu, or litho-
uriiphed, on brief paper with quarter" lu ruin and endorsed
nitli the name of the Court appealed from, the short title and
I'rivy Council number of the Appeal to which the Petition
relates or the short title of the Petition (as the ease may ho).
.ind the name and address nf the Ijondon Aeent fif aiiyl of
llic Petitioner, but need not be signed. Petitions for special
Icnvc to appeal may be printed and, shall, in that ease, be
printed in the form known as Demy Quarto or other con
vcnient form.

4S. Where a Petition is expected to be lodccd. or has been
lcil<;cd, which does not relate to any pendin? Appeal of whicli
llic Record has been recistered in the Reijister of the Privy
rmuicil. any person elaiminff a riprht to appear liefore the
•Tiiilicial Committee on the hearins of such Petition may lodcc
ii Cai'eat in the matter thereof, and shall therenpon be entitled
(n receive from the Recistrar of the Privy Council notice of the
I™l!;inR of the Petition, if at the time'of the lodffinR of the
f.-ivoat such Petition has not yet been lodsed. and. if and when
llic Petition has been lodffcd. to require the Petitioner to serve
liim with a copy of the Petition, and to furnish him. at his own
expense, with copies of any papers lodsed by the Petitioner in
support of his Petition. The Caveator shall forthwith after
leilirinu his Caveat eive notice thereof to thi' Petitioner, if the
IVtifion has heen lodeed.

40. Where a Petition is lodged in the matter of any pend-
incr Appeal of which the Record has been registered in the
Registry of the Privy Council, the Petitioner shall serve any
party who has entered an Appearance in the Appeal with n
coin- of such Petition, and the party so served shall therenpon
1»- cnlitlcd to require the Petitioner to furnish him, at bis own
expense, with copies of any papers lodged by the Petitioner in
^"pnort of his Petition.

iin. A Petition not relating to anv Appeal of which the
""•(ird has been registered in the Registrv of the Privy
rmincil. and any other Petition containing allegations of fact

(i7«
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wliii'h cnnnot lie vcrifliKl hy reference to the renistiToil lieei
iir any eertifiente nr duly autlientieiited stiitemeiit of the (.'(i

iippenlwl from, shnll lie supported liy Aflidiivit. Where
IVtitidnor pniseeiites ]m Petition in person, the snid Afflil.v
shnll he s«orn hy the Petitioner himself nnd shall state tl
to the host of the deponent's knowledse, infonnntion, n

lielief, the nlloCTtions contained in the Petition are tr
Where the Petitioner is represented liy an At'ent, the b

Affidavit shnll he sworn hy siioh Agentand shall, hesides st

injT tlint, to the hest of the deponent's Unonledire, inforinnti
and helief, the nllegations contained in the Petition are ir
show how the ileponent ohtnined liis instructions nnd the
formation cnalilinc liim to present the Petition.

Til. A Petition for an Order of Revivor or Suhstitiii
shnll he accompanied hy a certificate or duly authentiivii
stntement from the Court nppenled from showing who, in i

opinion of the said Court, is the proper person to he siiKi

tuted, or entered, on the Record in plnce of, or in ndditic;!
a party who lias died or undcr<rnnc a chancre of status.

'i2. The Rccistrnr of the IVivy Council may refuse
receive a Petition on the ground that it contains scamhil.i

fr-
iimtter hut the Petitioner may appeal, hy way of inotirm
such refusal to the Judicial Committee.

.')!i. As soon ns n Petition is ready for hcarine, the IV
tioner shnll forthwith notify the Recristrar of the Privy O'liri

to that effect, and the Petition shnll thereupon he deenul
he set down,

.')4. On each day appointed hy the .Tu lieial Commitl.i' f

the hearing of Petitions the Registrar of the Privy Cmm:
shall, unless the Committee otherwise direct, pnt in the imp
for hearing all such Petitions as have been set down, Pmviili
that, in the absence of special circumstances of urgency' to

'

shown to the satisfaction . f the said Registrar, no Petition

unopposed, shall be so put in the paper before the expirntinn
three clear days from the lodging thereof, or, if opiios.-

before the exY)iration of ten clear days from the lo.Iirir

thereof unless, in the latter case, the Opponent consents to tl

Petit^'on being put in the paper on an earlier day not heinir Ic

than three clear days from the lodging thereof.

,').'>. Sub.ieet to the provisions of the next followiPL' Rnl

the Registrar of the Privy Council shall, as soon a< tf

Judicial Committee have appointed a day for the hearins i

a Petition, notify all parties concerned hy Summons of iSf da

so appointed.
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may, i( they think lit make Xir I< "'V'"'',""''
L"nm.ittee

such Petition, or make Thdr ( niL h""" '" "'" ^^"^""^y ™
K without riquirTng the attw,^h,^ T'"?' "" "'" ^"»'^^ "'"y

slmllnotinany;uehca8risrufH™i.. "'" ^"'^ ^'"''"^i'

ll»' lust-preceding R^T^CZmt ^^iT'T ^"""'"^'^ ''"' ''^

alter tl.e Committee have n,»,l„..
"

li
"" '""ve.neut speed

tl... parties thT he lieport ,^? O 'w l
"',''"'' " ""'^'- ""'ify

H.NM,..d .mture u^S^or^o'^Order''"'"
'"""" """ '"

'"'

l.e .'..titled t.fapplv to the Jm^i
',-""'*'' '" "'^' """"•'"•>.

I".t "here the PeWion is unon ».
*^""";""'^--' I".' Ws i-„sts,

".. "PPosed Petitio,: °l;ar. e' rnv^™m:t;:;/" "" "''" "''

to Iho eosts of the Petition tl.I
T.^J '"' '" "" "t'r<'i'."i'nt us

f...nnitto,. think m.rdhp,':/;/':V'°-'' " "" •""""""
imd„„.lk as a Consent Pethinn ll .V " ""•'' '""''"''<

l"^l;pr,..«|in!; nule ' ^ "'" P"""'""'^ "f the

'f*. Where a Petitioner undiilv delays hrinLntm o i>,.i-,-
t"ii heiinncr, the I?einstrn..oPn i. : ;, "'."K.ns a I diiion

Case.

sSS''-—-"SHE'S
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CI. The due may be printed eitlier ubruad or in KukIuii<

niKl elmll, in either event, be printed in accordance with Km
1. to IV. of Schedule A. hereto, every tenth line thereof bin

numbered in the margin, and Bball be signed by at least u'

of the Counsel who attends at the hearing of the Appeal or I

tlie party himself if he conducU his Appeal in person.

1)2. Kach party shall lodge 4U prints of his Case.

ti3. The Case shall consist of paragraphs uumbereel a,

secutively and shall state, as concisely as possible, the cirnii

stances out of which the Appeal arises, the contentious ici

urged by the party lodging the same, and the reasou^

api>eal. Ucfercnccs by page and line to the relevant puiti-

ol the Kecurd us printed shall, us fur us practicable, be pnul

in Ihc margin, and care shall be tuken to avoid, us l;u

possible, the reprinting in the Case of long extracts I rum i

Uecord. The taxing otlicer, in taxing the costs of the Api.t

shuU, either of his own motion, or at the instance oi i

opposite party, inquire into any unnecessary prolixity .11 I

Case, and sliuU disallow the cosU occasioned thereby.

tii. Two or more Respondents may, at their own nsli iis

costs, lodge separate Cases in the same Appeal.

U5. Each party shall, after lodging his Case, rorlluv

itive notice tlu^rcut to the other party.

tili Subject us hereinafter provided, the porty who loili

his Cisc first may, at any time after the expiration <.i Hi

dear days from the day on which he has given the other |.a

the notice prescribeil by the last-preeeding Uul.', serv, si

other party, if the latter bus not in the meantime \oda. 1

(•use, with a "Case Notice," requiring him to lodge hi. t

within one month from tlic date of the service of the saul (

Notice and infonninK him that, in default ot his so (biiriL'

ApDCiil will be set down for bearing <x parte as nguiii.t 1

ami if the other party fails to comply with the sai.l .

Notb'c, the imrty who has lodged his Case may, at any t:

nftor the expiration ot the time limited by the said Las. No

r„r the lodaim; of the Case, lodge an Affidavit Sn

(which shiill set out the terms of the said Case .\oti;vl,

,

the Appeal shiill thereupon, if all other conditi.ms ot in *

set down are satisfied, be sot down ex parte n^agamt

nailv in default. Provided that no Case Notice siml

served until afte. the completion of the prmtinR ol th,. Iv

and that it shall he open to the Taxing Officer ,1. ih1.|i~i

tlie costs of the Appeal, in inquire generally, into tl ,• .

stances in which the said Case Notice was served i.ii.l

satisfied that there was no reasonable necessity tor i\u-
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("Me Notice, to diuillow the eostii thcrci>f t() the p.'irty wrvinii
tlie inme. I'rovideil alio that nothint? in this Rule coutained
shall preclude the party in default t'rum lod((in({ hia Case at
I118 own risk an reuards co«t« and otherwise, at any time up to
the date of hearing.

67. Suhject to the pre. iaionn of Rule 4:1 and of the lart-
preceding Rule, an Appeal shall he set down ,>ko facin as soon
iis the eases on both sides are lodged, and the parties shall
tliereupon exchanRc Cases hv handinfj one another, either at
Ihc. Offices of one of the MoMa or in the Rp(;i»try of the
Privy Council, ten copies of their respective Ciiaes.

holding Records, J:c.

GH. As soon as an Appeal is set down, the Appellant shall
attend at the Registry of the Privy Council and ohtain ten
mines ot the Record and Cases to lie Ijouml lor tlie use of tiie
.riidicial Committee at the heiirinjr. Tlie copies shall lie hound
111 .loth or in half leather with paper sides, nnd six leaves of
l.hiiik paper shall lie inserted lieforc th.' Appellant's Case The
In.iit I'nver shall heiir a printed \nU-\ sliiiins; the till,' nnd
I'rivy Council nnmlicr of the Appeiil, ih,. contents of the
v.'lume, nnd the nam- nnd iiddrosrs .,f the J/nndon A.'ents
Tliesevenil documents, imlieiited liv im uts, shall lie nrriiii.'cd
III 111.' foll.iwinff order: (n Appellnnt's Ciisc: (2i Respond-
.nl'sCase: (31 Record; (+) Siippleiiientiil ReeonI (if any) •

iind the short title nnd I'rivy Cmincil iiiimher ot tlie Appeal'
sliiill iilso he shown on the hack.

f.n. The Appellant shall loduc the hound copies not less
th;in four clear days before the eoniineneemcnt of the Sittings
(liirin? whi.h the Appeal is to he heard.

Hearing,

TO. As soon as ihe .Judicial Committee have appointed a
liny fur the commencement of the sitlinss for the henrine of
Ap'i.iils, the RcRistrar of the Privy Council shnll. as far as in
lull, lies, make known the day .so nppointed to the Aeents of
111! imrties concerned, and shnll nniiic n dny on or heforc which
Apppnis must be set down if thev ore to he entered in the List
nf Ihisineas for such Rittines. All Appeals set down on or
Npfore the day nnmed shall, suh.jci.t to nny directions from the
Committee or to any aBreement between the parties to the
contrary, he entered in such List of Rusincss nnd shnll. suhject
to nny direction from the Committee to the contrarv, lip heard
in the order in which they are set down.
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71. The Heiriatrnr i,! tlic I'rivy Council slinll. siiliject tir

provinicmii of Kule 42, rintir.v tlii' piirtirs t(> iiich Appcul
SuninionB, at tho Purlii'Nt posftihti* dtito. i>l' the day apfxiin
liy tlip Jtuiiciul Coiiiinittff for tlit> hearing' nf tlu' Appeal, i

the partifN kIniII lie in rva<lin(>N.s to lie lieanl on the day
appointed.

72. At the hi'ariiitf ol' an Appeal imt more than
CounHel Hhall lie admitttHl to he hard on a MJde,

7:i. In Admiralty AppeaN the Jiulieial Committee in

ir they think lit, require the attendanee of two Naul
.\HNesnor».

Judgment.

74. Where the Judieial Committee, after hearini;

.\ppeal, deeide to reserve their judKUient thereon, the Hi,

trar of the I'rivy Couneil Hhall in due eourhe uotily

partieH who attended the hearing; of the Appeal by ISumiii

of the day appointed hy the Committee for the delivery of

•luilKMient.

Coiti.

73. All BilU of Costs under the orders of the Judii

Committee on Appeals, Petitions, and other mutters, shull

referred to the Registrar of the i'rivy Couneil, or sueh "t

person as the Judieial Committee may appoint, for taxuli

and all such taxations shall be regulated by the Schediih:

Kees set ft)rth in Schedule C hereto,

7B. The taxation of costs in England shall be liinittit

costs incurred in England.
77. The Reifistrar ot the I'rivy Council shall, wilh

convenient speed after the Judicial Committee have L'i'

their decision as to the costs .if an Appeal, Petition, in- cf

matter, issue to the party to whom costs have been awiii'ti't!

Order to tax and a Notice specifying the day ami In

appnintf>d by him for taxation. The party receiviiiL' «i

Order to tax and Notice shall, not less than 48 hours IhI

the time oppointed for taxation, loilifc his Hill of (>

(together with all necessary vouchers for disbiirsenientsi. n

serve the ojiposite party with a copy of his Rill of Costs ii

of the Order to tax and Notice,

78. The Taxing Officer may, if he think fit, disallow to a

party who fails to lodge his Bill of Costs (together with

necessary vouchers for disbursements) within the tiiii'' p

scribed by the last-preceding Ride, or who in any w;iy il-'li
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84. Any document lodged in connection with an App

Petition, or other matter pending before His Majesty

Council or the Judicial Committee, may be amended by le

of the Registrar of the Privy Council, but if the said Re

trar is of opinion that an application for leave to amend she

lie dealt with by the Committee in open Court, he may, ani

he receives a written request in that behalf from any of

I)urties, he shall, put such application in tlic paper for heai

before the Committee at such time as the Committee i

appoint, and shall give all parties interested Notice of the t

so appointed.
, „ .

85. Affidavits relating to any Appeal, Petition or o1

matter pending before His Majesty in Council or the Jutli

Committee may be sworn before the Registrar of the Pi

Council.

86. Where a party to an Appeal, Petition, or other mii

pending before Hjs Majesty in Council changes his A^-

such party, or the new Agent, shall forthwith give the K.

trar of the Privy Council notice in writing of the chango.

87. Subject to the provisions of any Statute or of

Statutory Rule or Order to the contrary, these Rules >

apply to till matters falling within the Appellate Juris(li<

of liis Majesty in Council.
,. . , „

88. These Rules may I e oited as the Judicial Coiiinu

Rules, 1908, and they shall come into operaticm on the 1st

(if January, 1909.

Schedule A.

rulfH at l<t VrhitiHg.

I All Records and other proteedings lo Appeals or o

matters pending before His Majesty In Council or the Juii

Committee which are required by the above Rules to be liri

shall henceforth be prii.ted in the form linown as Demy Qu

(i.e., r,4 ems in length and 42 in width).
, ^ . „ ,

II The size of the paper used shall be such that tlie si

when folded and trimmed, will be 11 inches in height ami

inches In width. ,.,,.«.
til The type to be used In the text shall be Pica t>pe,

long Primer shall be used In printing accounts, tabular ma

IV Tlie number of lines In each page of Pica type sliall b

or thereabouts, and every tenth line shall be numbered in

"""^V^he price In England for the printing by His Male

Printer of 50 copies In the form prescribed by these R'lles i

be 38s per sheet (eight pages) of pica with marBin'l "'

not Including corrections, tabular matter, and other extras
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Schedule B.

Counttie, and Places referred to in iufcj 2), 2a, a„,i :14.

tUS'a'nd."" "" "'""'^" «t»t" thereof,.

British Kast Africa.
British Honduras.
British North Borneo.
Brunei.
Ceylon.
China.
Eastern Africa Protectorate
Falltland Islands.
Federated Malay States
Fiji.

Hong Kong.
India.

Mauritius.
New Zealand.
Persia.

Seychelles.

Somaliland Protectorate
Straits Sttlemeuts.
Zanzibar.

687

Schedule C.

1.
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""*'^:;'»» ^PPcnls »r ol„cr matters tefore tkeJuihctal Committee of the Privy Council.
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printed sheet of 8 pages ^
Attendances at the Council OIBc^e,' or' Vlsewhere" or * °

ordinary business, such as to enter an Appearance

.'o Je^arn^rnfei '" '°''' " •^""™ " ^"''^ "

nrri"„roVjv^e?.r"-"""™""™-°--^^^^ '

"
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Instructions for Petition ."
'

.'

„ n ,.

Drawing Petition. Case, or Affidavit r-'
J"

" » 2

Copying Petition, Case, or Affidavit ;«t foho *

Instructions tor Case '.'
'

' '

i l '

Instructions to Counsel to argue an App.al

Instructions to Counsel to argue a Petition
^ ^ ^

Attending Consultation • ,' ' ' '

»i,l

Ses»rons Fee for each year or part ot a year from the
^

^ ^

date ot Appearance - '
j. „

,

Drawing Bill of Costs ''" ' . „ „ ,

Copying BUI ot Costs .•••;••;;,
2 2

Attending TaMtlon of Costs of an Appeal

Attending Taxation of Costs of a Petition

II.

Council Offer ¥rrs.

... 1"
Entering Appearance

j n

Lodging Petition of Appeal
^ „

Lodging any other Petition
, „

K^e'd^^App.ai(cha;geabJe;^o^^ilan.o^
\ J

Setting down Petition (chargeable to Petitioner oniyi
^ ^^

Summons i in

grgmal'^rdeToVHisMaJesiy ,n-6ounclVieteVm.nlng
^ ^^

AnVofh'erOrlgln.ro^der- of His Maiestr 'in' bouncll .
. 2

^;

PWn Copy of an Order of His Majesty in Council .... << •

Ordinal Order of the Judicial Committee
J

'

.

Plain copy of Committee Order
^ ^,,

Lodging Affidavit • • • „ , „

CertlflcatG delivered to Parties , „

Commlttpp References \ „

Lodging Caveat „ in

Subnoens to Witnesses , n

Taxing Fee in Appeals ., ,,

Taxing Pee in Petitions

0. (2).

NOTTCK OF MOTKIN TO PTX l».\ir..

IN THK SI'PREilE COT'RT OF CANAD.\

Between :-
, p,,,in,iff „r ,l..fenda.^ i Ar,-ll=

^"''
rnefpnrtnnt or plaintiff) Rcsp.m*

Take notice tlmt »n application ..n ''-h"'/"'
';,';, ;]

'

named (plaintiff or ciefonHant) appellant xmII 1- n,.,.i^



.Supremo Court of Caiindii or (to tli,. Ilomnirnl'lc \!r Justice
on,, of the .Iu,K',.s or the Supn.Mie Court ot C.Uiuli, i

;il Ottawa, on tlie ,l,iy „f j,,

at eleven o'eloek iu the forenoon, or i-o soon lhe.viift,.r ns the
motion ean he heard, for an order lixins; the hail to lie iiiven
hy the above named (plainlilV or defendant

i appellant upon
the .;,ppeal o( the said (rdaintilf or defendant) appellant to

IS Alajesty in Couneil from the .iudKiiient of this Ilonounihle
( ourt prononneod and made in this aetioii on the
ilay of

, A. D. 19 .

And further take notiee that upon sueh a|)|,lieation leave
«ill be craved to refer to the \oti,.e of Appeal iil,.,! herein

Dated this day of ji)

Solicitor for thi' above named appellant

Solicitor for the respondent.

.L

C. f.S).

ORDER FIXING RAIL.

IN THE Sl'PRElIE COfRT OF CWADA.

the day of .A.I) 111
lielHiv the II(morable .Mr. .lustiee

in Chambers.
Metween:

—

(Plaintiff or defendant i Appellant-
And

(Defendant or phiiutilf) Respondent.
I pon motion made by .Mr.

, of counsel for the
iil'pi'llant. lor an order fixing the hail to be siven by the appel-
lant upon his appeal to Ilis .Ma,iestv the Kins in Ceuncil from
the .ludament of this Court dated the ,lay of
I')

.
to answer the costs of said appeal

:

Ipon henrin? read the said .judgment of this i.'ourt the
n'.li-e of appeal served on the day of

111. the notiee of applii-ation to tix the hail served
'',',''"' "" the day of in
lii'-'l. and upon liearin? counsel for the app.-lhllll and
l..'^l»indent.

^

It is ordered that the above named appi-llant.
' 'rati *" answer the costs of appeal to His .\Iaiestv the

¥ns(a^.aiaK(iitoniGAHBc<aWii:ui^*;>raHnh«nev9 ai\-i^'
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And it is'^'urther ordered tl- .t the costs of this appUcat,,,

bo costs in the cause.
(Signed)

C. (4).

BAIL.

IN THE SUPREXIB COURT OP CANADA.

ON APPE.H. TO HIS MAJESTY'S PRIVY COUNCIL.

Between -.

—

And

(Plaintiff or defendant) Appella

Plaintiff or defendant Kespo

Know all men by these presents that we

(insert names, addresses and
''j'f

«"P^ our^elve
full) hereby jointly and severally ™^^™*. »"I\''^f

ffirTa ntiff "'d'^f''°'i»"*^
^''"'l.™*^

goods and ehattels for a sum not exeeedinp

sum in letters'! pounds.

'f^r- i

C. (5).

OBDF-R ALT;0W1N0 BOND.

IN THK SUPREME COURT OF CANADA,

E. R. Cameron. Esquire,

BeBistmr in Chambers.

Between:—
(piaintifE or defendant) M'

AND
. . _

(Defendant or plaintiff 1 Kosr

TTpon the ap^ication of <•"»"-'
""'-Jj^M; !

named .\ppellant in the presence of Counsel

inilf

'*5"ft

M^t
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named Respondent, upon hearing what wns alleged by
Counsel aforesaid,

It is ordered that a certain Bond bearing date the
day of

, A.D. and filed this day of
, A.D.

, in whirh
is Obligor and the above named Respondent is Oliligeei. as
security that the above named App-!llant mil efTeetually
prosecute its appeal to His JIa.iesty in Council from the
judgment of this Court bearing date the day of

, A.D. , and will pay such costs nnd dam-
.niies as may he awarded against them by His Ma.iesty in
Council, be and the same is hereby approved and allowed
as good and sufficient securit.v.

And it is further ordered that the costs of this application
1)0 costs in the said appeal.
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C. (6).

PETITION FOR SPECIAL LEAVE TO APPEAL TO
• PRIVY COUNCIL.

TK THE PRIVY COITNCIL.

from the supreme court op cakada.

Between

I'lIE JIONTREAL GAS COMPANY (Defendant) Ai)pellant,

AND

tlEClTOR G. CADIEUX . . (Plaintilf) Respondent.

70 THE KING'S MOST EXCELLENT MAJESTY /.V

COUNCIL.

Tlie Iluinble Petition of the Jlontreal Gas Company for
Special Leave to Appeal.

Shtnlh.—
n) That your petitioner is a Corporation incorporated

in ]«47 by Statute of Canada, 10 & 11 Vict., cap. 711. under the
iwmc of The New City Gas Company of Montreal, which name
Ka.s afterwards changed to that of The Montreal Gas Company
I'y 42 & 43 Vict., cap. 81, sec. 10, and it ia, under a contract

£!>'
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cnmiinny iiiiiniifni'tu

tl

with the City of .Montreal, the only

in;; and sellinj; !.'»s in tliiit eity.

C) That on the 4tli May. 1H87. tlie Respcmilent Ileil^

G C'ailieux ngree.l with your Petitioner "to eonsiinie gas I

meter at liis residence or place of business ui the city, or whr,

he niiuht remove to," and under this agreement K"^ was s ,,

plied to the Respondent on the 8th Novemher 80| " -;

St C- ,rles Rorromee Street, and on the 8th July, 18. ... il

Respondent sipne.! an order to your Petitioner to suppl.v h,

with pis at another house, l.einp; 112o Notre Dame St.eet. :,<

he was supplied accordingly.

(:i; That on the 19th Septeml.er, 18ll.->, the sas

house in Notre Dame Street was cut oir for non-,,aym,M,t .

SOI ;!4 heina the amount due to your I'etitmner for (.-as r..

sunied l.v the Respondent at that hous,-. and alter s,.v,t

notices from vour Petitioner to the Respimdent who m

ne-'leeted to pav the said account, more than 24 hours n.it.

having lieen f.'iven, the sas at the house in St ( harlcs I,,

romee Street was on the 22nd Deccmhcr, Ih!)... also cut oil. t

default heinK the failure to pay the account tor gas suprn,

to the house in Notre Dame Street.

(-n Thai the said sum of $21.:14 due to your IVtiii"..

has never heen paid, and the Respondent, in December, iv

without tendering payment therrof, instituted m the Suj. ri

Court of Quebec pro.'i'edings in a mandamus to eomp. >.,

Petitioners to supply him with gas at the house in St. ( l.i.l

Borromce Street.

(r>) That the Superior Court by Matthicu J., dclivrr

indgment on the 4th May. 1896. granting a peremptory M:,

damns compelling your Petitioners to supply the gas t^^ i

Respondent at the St. Charli's Borromc.' house.

(fit I'hat vour Petitioner appealed to the ('"iirt

Queen's Bench.' and that court, composed of La.-ostc. i

Bosse, Blanchet. Hall and Vurtellc, J.T., gave .palgac n

the 29th October. 1896. unanimously quashing the nit

Mandamus, and dismissing the Respondent's action wiih --

(71 That the Respondent II. O. Cadicux, appealed " I

Supreme Court of Canada, and the appeal was arguc.l n :

'8th Februarv, 1898, before Taschereau. C.wynnc N-.l- "i.

King and Cirouiird, five of the .iustiees of the s»>l < o.i> ..

on the 16th Mav, 1898. .iudgment «as delivered T:i-



III.'

r III. Mi|i..ri

(PI'KSIIIX c.

I.. <lis.wntiiii{), ivn-rs,ii- il„. iii,l!.'iii,.„l ,

liU.'t'DS l;|.|u-ll lillll ivsl.l.ir];: III,. iM,lcill..lll
I'.iiirt \Mlli ciists l„.|uii. all 111,. CiiIhs.

(S' It thus appi'iirs lli.it sin cmiI uf ,.|,.v,.n .)ii,|.-,s Imv,.
.I.'.'idrtl in hivDiir of your IVtitioniT.

{<)} Tlu.„. is no (lispnt,. iis to tl.,. Ii„-|, | ,„|v ,|,„.,,i,„i
..mj; one ol aw, naiiu'ly, «|i,.|h,.,- un,!,.,- th,. |,rovi.si„„s „r l-
\ i.-t., aip. 18.!, your IVtitifinnr is |.„ui|,,ll,.,| |„ ,ui,|,lv .,« t.i

',

l..rson m on,, plan-, wh™ h,. n..^l,.,.|s an.l nfuv'si;, |,',v ||,',.

-mil ,lu(. by liini for (.'as supiili,.,! i„ anollii.r plair
(I'araprraphs 10 t,i l:j r,..-it,. th,- set-tioi '

tli,. \.n il.ov,.n l.'rn.,l to anil the t.'xt of the juclKnient).

/'*' That 'he Petitioner submits that ih.. unanimous
jiidginent o the Court of Queen's Heneli, an,l il„. vi,.«s .,-
|.n'we,l l,y Hall, .1,. i„ ,i,„t c,,,,,.,, ,,„,, ,,,. Tas,.l,..n.au .1 in
llie Supreme Court are eorreet.

d')) That the authorizations of tin- .•oinpanv t.. .-ut .,ir
111.- supply of Ras from a eonsumer in default is not in iirin
.'ipie a spe..|al or extraordinary statiitorv p.iw.r eonlVrri'd onlv
upnn your I'etitumer and as !J„11, J . jioints out in his jiulv^.
mint, the same prineiple has hcen applied tr.'iierallv in ehi.rt. rs
nif..rporatins fias and water eompanies and in th,.' (ten.Tal \,.t
n;sp,.,.tin!; ineorporated J.jint Stoek Compani,.s lor xiipph'in..
.ilies and villages with Si s or water.

niil That the questi.in is of general imporliin,.,- air.-..|inir

in' II, r> ""I
','?';" ';''

["T "'""'"''" '" ""' I'"" '"'«"."ers
n th,; t ity of Montreal and the riplits and oblieations of voiir

i .titioner with refer;-nee to that large niiinher of persons' but
iilso those ennsiim, rs an,l eompanh-s in a lik,. position tbrouL'b-
'."t the I rovinee, nn,l it is to th.. piibli,. InL-rest that th,. ,m,-<
tiiiii be finally settled :—

Cii:!

v., I',etitioner, therefore, humbly pniys that voiir Most
;i:..Mous .Majesty in Couneil will be plea-.d to or.l,.r that v„ur

1
(itinner shall have special leave to appeal from the 'said

.I"."
• lit ot the Supr.'me Court of Canada of th,. (llh Mav

- ^ nd that the eertitied transi-ript of Hie proeeedinjis pn,-
;i" « the li,.arinir ,.f this ,„.tition m.iy be us.-d upon the'-• "t the app,.al: and tli.if vnur Majestv mav be
!.'i .islv pleas..,! to make ..iieh fnrrlo.r or other order as to
>' il«j^- in C<«ineil may appear fit and proper.

11,1 y.w Petition, r will i-ver pray, ,1, .. ete.



694
gUPBEME COURT RULES.

C. (7).

AFFIDAVIT LODGED WITH PETITION FOR SPECIAL

LEAVE TO APPEAL.

;:, THE PRIVY COUNCIL.

FROM THE SUPREME COURT OF CANADA.

In the matter of

—

HECTOR 0. CADIEl'X,

V.

THE MONTREAL GAS COMPANY.

SHV that

:

.

I receiv«I from Canada certain P-^^'' ''^..W?,':^;:
^ ^

dated the 6th May, 1898.

That to the best of my l'"->f„f,i„'^'rt"pemt,nt
the allegations and

^f-'^J'^JVlod.re herewith are tru,., an,

Sworn at the Privy Council Office. Whitehall, tins 8,

July, 1898.

Before me.

Registrar, V. C.



APPKNDIX C. (•>(».")

C. (8)

CAVEAT AGAINST ORANTIXO SPECIAL LEAVK TO

APPEAL.

IN THE PRIVY COUNCIL.

Id the ma>ter of a proposed petition of tho

Montreal das Company for Spocial Leave
to appeal fr^m a judgment or decree of the

Supreme Court of Canada, ilatod ttie Gth

day of Jlay, 1808, in the suit of

HECTOR G. CADIEUX,

THE MONTREAL GAS COMPANY,

from Quebec.

Caveat lodged on behalf of Hector G. Cadieux,

Let nothing; he done in reference to the petition for .,[ioi'ial

l.avp to appeal in this matter, without notice to the under-
signed.

Dated the llth day of July, 189«.

(Signed) B. B and Co.

Solicitors for Caventor.

(Address.)

'I'll the Registrar of Her Jtajesty's Privy Council.
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742 SUPKEME COURT RI'I.ES.

C. (14).

I'RIVY C'OrNCM- APl'KAL.

COSTS INCt'RRKD IN CANADA.

HILL OF SrCCKSSFI'L APPELLANT'S COS1S.

Diabui

Paid, mem

Fee on motion granting stay o£ execution $10 00

Paid on order.

Judge having iixed amount of aecuritj, fee on

paying money into court, or preparing,

executing and allowing of bond 5 00

Fee on order allowing security, and paid 5 00

Paid commission to Security Co •

Attending to bespcalc and for certified copy of

case, factums and judgment, for the

purposes of application for leave to appeal 1 00

Paid. . , »

Order having been made granting leave to

appeal, attending Registrar of Supreme

Court to file order and to bespeak tran-

script record

Paid. ^ ,

Attending Registrar's clerk to pay fees aud

to order the forwarding of transcript

record and exhibits to Privy Council 1 00

Paid. ^ » ,. •
,

Appeal having been allowed by the Judicial

Committee, letter to Ottawa agents with

King's Order to be field 50

Agent's letter acknowledging oO

I'aid.

Agents attending to file King's Order 50

Fee on application to have King's Order made

Order of the Supreme Court 10 0"

Paid on order ; ','. '

Drafting bill of costs, 20 cents a folio

F.ngrossing, 10 cents a folio

Copy to serve, 10 cents a folio

Copy for taxing officer, 10 cents a folio



S COST S.

DidburHi

Paid, mentf

$10 00

APPENDrx C.

Diibnrfe-
... Paid, mentii.

Altencling (or appointiiiint tci tux ^n 'lO
Attending to serve appointment 50
I'«i'l . ...','

jiio -,o
Attending on tajtation (not exceeding) .

.

2 00
I'nid

, nn
I'nid filings '

""

Piiid postage, telegrams and calilegrams (not
exceeding)

^ ^
Attending to bespea1« and for allocatnr and

I'"'"' 1 00 1 00

74:<

5 00

5 00

1 00

1 00

1 00

50
50

50

10 00

C. (15),

HILL OF APPELLANT'S COSTS INCURRED INCANADA (ADJriRALTY).

(Privj- Council Appeal.)

IN THE SUPREME COURT OF (;.\N.1D,\.

BETWEEN'

I\IO\ DAMPSCHIPPSRIIEDERl ACTIEN GESELL-
SCHAFT, a body corporate Appellants;

TlIK STEAMSHIP "PARISIAN " AND HER FREIGHT
liespondents.

Appellants' Costs of Appeal to Privy Council incurred in
Canada.

'^"-

.
Fees. Paid. Add.

Appeal to the Supreme
Court of Canada having
been dismissed with costs

$2.50 »(]) Attg for copy of Reasons
for judgment and piiid .$2.50 $5.00

a. 00 '(2) Instructions for appeal to
Privy Coi-r.cil 5.00

Drawing notice of appeal. 1.00 $3.00



744 RUPRGME COURT BUI.E8.

Qg Fees. Paid.

Copy to serve 3 folios .... $0.25

tL.TO "(S) Letter to Anents with to

file and serve
-n in in

2.00 Attg to file and paid .... 2.aO »0.1U

2.10 •(4) Attg to serve and paid 2.aO .l"

1,50 Affidavit to service 2.50

1.25 BngrossinR l-^»

2.50 *(5) Attg to serve ^•S"

2.50 '(6) Attg to asMrtflin amount

of bail required in other

cases where security al-

lowed in Supreme Court 2.50

2 ,50 •(?) Attg Mr. Roach, Appel-

lant's Agent at Halifax,

to advise him as to

amount of security re-

quired and as to ar-

ranging for $2 .
50

$2 50 '(S) Attg U.S. Fidelity & Guar-

anty Co. as to providing

security 2 .
50

2 50 *(9) Attg at Supreme Court to

e'nquire as to accepta-

bility of U.S. Fidelity &
Guaranty Bond as se-

curity 2.50

2.50 "(lO) Attg Mr. Roach re prepara-

tion of bond ''•'"

2.50 '(U) Attg Agent U.S. Fidelity

& Guaranty Co. as to

execution of bonds 2.50

Drawing bond 1-50

.05 Engrossing '1^

. 60 Org Notice of tender of bail 1 .
&0

.05 Engrossing **

.05 Copy to serve •'>'

150 Attg to serve ^••^"

.60 Drg notice of Motion for

order fixing bail J-™

.05 Engrossing ^j

.05 Copy to serve >>

'Vide Observations, infra, p. 747.



eea. Paid. Ad.l

25 $0.(i:

.50

.50 $0.10

.50 .10

.50

.25

.50

.50

!.50

J. 50

2.50

2.50

2.50
1.50
.35

1.50
.35

.35

2.50

1.50
.35

.35

' 3.50

.VPPEXDIX C.

•'IT-
. Koes. Paid. Ad.l.

$2.00 Att(f to serve iinticp ni mo-
tion to fix bail $2 . .50

1.50 Attg for uppointmi'nt to

pass on sufficiency of
bail ' 2..50

.10 Dr(f notice as to date fixeci

by Registrar to pass on
sufBeicnc- of bail l.no

, 25 Kngrossing 25
,25 f^opy to serve 2.")

2. .50 AttR to serve 2..50

2.50 •(12) Attg Agent of T.S. Fidelity

& Guaranty Co. to ar-

range for execution of
bond 2.50

Pee on application for order
Fixing bail 10.00 $5.0(1

.60 *(13) Drg order fixing bail 1.50
1.00 Copy 1.00
1 . 50 Attg to get order fixing bail

signed (spl) 2.50
And paid 2.00

1 . 50 Attg to execute bail bond
before Registrar (spl) . . 2.50

l.'iO Attg on appointment to

have sufficiency of bail

passed upon and filing

bond (spl.) 2.50 .10

Paid commission on bail.

.

10.00
2.50 Attg to bespeak certified

copies of Kensons for

judgment 2 . 50
1906

1.50 *(14) Ap. 3 Attg to bespeak, cer-

tified copy of tran-

script record .... 2 . 50
2.50 *(15) 25 Attg Supreme Court

to inquire if tran-

script record ready 2.50
2.50 '(16) 26 Attg Supreme Court

to urge prepara-

tion of transcript

record 2 . 50

14r,
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Off.

$1.50

2.50 '(IT)

1.50

.-).00

1.50

.35

.35

2.00

2.00

7.50
1.80
2.50

2.50

•(18)

SUPREME COIRT RULES.

Keen. Paid.

27 Attg to have oerti-

fled copy of tran-

script record for-

warded to liondon

and paid $2.50»17.50

28 AttK Supremo Court,

record not yet com-

plete to be for-

warded to-day ... 2 . 50

Paid RoRistrar 3-93

Letter from Agents

advg 1.50

Appeal to Privy
Council having

been allowed and
King's Order re-

ceived

Letter to Agents

with King's Order 1.50

Instructions for mo-

tion to having

King's Order
made an order of

the Supreme Court 5.00

Drg. Notice of SIo-

tion 1.50

Engros.'sing 35

Copy 35

Attg to tile King's

Order and paid. . 2.50 .H

Attg to serve notice

of motion 2.50

Fee on motion 10.00

Drg Order, 15 fols.. 7.50

Copy of Order 1.80

Attg to have signed 2.50

Paid on order 2.0

Attg to serve copy of

order 2
.
50

Hill of costs, 10 fols. 1.50

Copy for taxing

officer ^"

Copy to serve 75



APPENMX C.

""[• few. Paid, A.M.
*'•••*• Att(j for nppoint-

ment fii i«x „nil

. r- i">'<l !|<2.r)n yfct ,-,()

'•'" AttK on taxntion
. . . 10,50

Paid on taxation ... i OO
Paid fllines

Paid Ri'ifistnir'H

.
poftag"

^•"" Paid postatfi's. tele-

grams and cable-

,- ,, „".''""? 10.00
i''» Extra letters 13.75

\ote.-ln addition to the items taxed olT pursiumt to tlie
,, iservat.ons of the Privv Council Taxing .Master whi,.h follow
the other items havinit lieen taxe.l on the basis of sin.ilar
.liarpes incurred in Canadian Superior Courts and not ae-
(•nrding to the tariff in England.

747

OBSERVATIONS.

(1) Appears to be either a charge in the Appeal to thu
Supreme Court, not in the Appeal to His Majestym Council; or in the alternative a charge in con-
nection with preliminary work done to ascertain the
expediency of appealing from the Supreme Court,
and, 08 such, not a proper charge in a "party and
party" taxation.

(2) It seems doubtful whether this should be allowed in
addition to the "Instructions" allowed in the I'rivv

Council.

(3) Letters to the solicitor's own agents would not be
allowed in the Privy Council (party and party).

(4) The amounts is very small but it is not apparent what
the . 10 is paid for, on serving.

(5) Should that not be "attending to file"1

(6) This seems an attendance at the Supreme Court to
obtain information as to the practice of the Court:
a like attendance would not be allowed in the Privy
Council on party and party scale.
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(7 11) Uo not «em to he charges wUiuh e.n b« treated

party and party chargea.

j« do.

(12)
°°-

(13) Such an Order would be drawn in the ITivy Cou

Office.

(14) It would seem that thia attendan.H, wa, unnece.

in addition to that last charged for.

nri rifil and (Vi) Would not in ordinary practic

''"'„Uo«U in the Wivy Council (party and party

(18) See note on (13).
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Appendix D.

Exchequer Appeals

TIIK EXCIIKQIKR (JOI'RT AIT,

R.S. ,.. 140.

.\pi)i>nls froi.i the Kxc1r.i|U..|- Court of V:,wuU i.i-f ivl-m-
l.ilnl l,y ss. N2, Ki, 84. H.'i iiml Hi; „f th,. K.xf|i,.,|N,.,. ( '.Mirt AvI.

H-i. Any party to any action, suit, cause, matter or other
judicial proceeding, in wliicli the actual amount fn controversy
exceeds five hundred doUars, who is dissatisfied with any final
judgment or with any judment upon any demurrer given therein
by the EKheqner Court, in virtue of any jurisdiction now or here-
after, in any manner, vested in such court, and who is desirous
of appealing against snch judgment, may. within thirty days from
the day on which such judgment jas heen given, or within such
further time as the judge or snch court allows, deposit with the
Registrar of the Supreme Court the sum of fifty dollars by way
ot security for costs.

2. The Registrar shall thereupon set the appeal down for hear-
ing by the Supreme Court at the nearest convenient time according
to the Rules in that behalf of the Supreme Court; and the party
appealing shaU within ten days after the said appeal has been so
set down as aforesaid or within such other time as the Court or a
judge thereof shall allow, give to the parties affected by the
appeal, or their respective attorneys or solicitors, by whom snch
parties were represented before the Exchequer Court, a notice in
writing that the case has been so set down to be heard in appeal
as aforesaid, and ihe said appeal shall thereupon be heard and
determined by the Supreme Court.

749
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3. In neh boMm tht wW PKty w «PPMU«f «W. « h

dMttM, UmU th. «W«t of th. WP«>1 to w» ipKl.! d.l

aaMtleii or «iiMtioiu.

4 A l«l«»«t ibJl b« coMidtMd laU for th. pwpoti

,M. .«:tlOB If it doUrmlB- th. right, .f th. »"««, «e.l

to th. «uo».t of th. d«..«" or th. .»o«it of UibUlt,. 5

c. 35, .. 1. 2 WW. VII., c. S, i. 2, 6 Mw. VH., 0. U, .. 1.

0.n«U.n PKidc RiUlw.y Co. T Ih. ».|. JS Cn. B.O.R 13

A .nntract for the comtruction of a part of llie plaii!

OmerZr in Council of the foregoing el»U8e» of thi.

n. llL Maiestv will, in aeeordanee with and «u gect (

.ub.ldl..d. further .u™o3.J00^p.r_^m
_^^^ ^^^^

'^:ZT^f ,°.'5!!;SoTer'm..e. .uch .ub..<ly not exceeding

l;:u;T.r«s.SKr„r.¥.s"s.-'.;!
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of llie iilaiii'i'l-

tlu' pcrformii.i

infaction of tik

en of this n'.-iv.

ml nuliject til III.

Sulwiily Alt
1

iiy

r milwiily lin in

ernor in rniim il

orined, ihnll

iiiiinoo of til'' -li.l

'A IIS follows

Biibility of I', -'I"

le undermer.ti.'tiwl

e number of i nles

not ro«t nil'!'' on

nlleagc •ub»l'l>Jf'l.

lid lln»i of railwiv

wblcb iliBl' ")"

for the niiVane

t, of titty per fni

.ge tublldiZPil as li

ot exceeding I'l 'h^

le eubildiei lorpii'

tbe bridgps alw

di the constnirliot

of the Connnli'tawl

otherwise exi>rpisly

ernor In Couiiril or.

Canall, be paid >s

led, or
f each ten mil' ««'

the costs nf sufh

e work unclfrtakm.

tiaoale ot 111" ChW

J Canals, that In hli

ti'l^Niiix n.

.ililDlon, htTlni reiard to the whol« vtork undertaken and li.e
•lid xranled Iht prniireis iiiailr luKiines ihi' iiaymelit ot a sum
iiiit less than thirty thousand dotlara; or

(d) With resiHH-t to lb) ami n ) part one Bay. part the other.

Thi> line of rnilwa.v ImvinB l,(..'n I'liinpliti'il ih.. Chi.r Kn-
.jinifr in ceptifyinitthi! cimt nl' (•iinstniiiion lor ilii. piiriioM' of
istimatinff the aiilmiily, did not nllnw lor th.. io«t of rullinu
%tiK'k and equipment, Tliin auiii, inintiiiit lo iti'.'i;4,ilMH,i)0,

iMi« the nutation in diapiite and liiiviint lii.iii I'luinieil l.y tin'
('..mpany, the Minister of Rnilwnya and (.iiimls nr.Tri'd tliu
I Inim to the Exche(|iier Court, Tlie piirlii-s iiiiri...d to n siiitcd
(ase.

The Crown c-nntended tliiil the Kxi-hi..|iicr Cniirt iinder tlie

iiiri«Hietlnn VPHted in it hy the K..xihi.iiiier Court Ait, hiiil no
jiirisdietion to review the diseretion of Hie Dnvirnur in
C.iuneil or to direet any payment in iidililinn to Ihiit wliieh
the Oovernor in Couneil had, piirHimnt to this elniise.

jHithoriKed,

.\» to thiH the Supreme Court .judifment pionoumed hy Mr,
,fii«tiee Dnviea, aaid: "I entertain very irrnve doiilits m to the
jiirisdietion of the Exehequer Court and (.<in«ei|uently of this
Court to decide the questions sulimitted hy the speeini ense
iicreed upon between the parties. In view. howeviT, of Hie
firm eonelusion T have renehed upon the merits, and that my
iloiihta as to our .iiirisdietion do not appear to lie shared )iy ail

tile memherB of the Court, and that the point does not seem
III have heen taken before the Exchequer Court, liut arises
under n ease stated hy the parties, I will shortly stale my
ii'iisons for eominir to the eonelusion I have reached,"

".1f'7 jtidfjmftit upon aitft ilfimimr.**

The Act 50-Jl V. c, 16 (1887), which deliminatcd the
Siijireme Court from the Exchequer Court of Canada, pro-
V lilcd by BcctioD 51 as follows

:

Any party to a suit in the Exchequer Court in whidi
Hi.' actual amount in controversy exceeds ,$500. who i.s dis-

Mitislicd with the decision therein and desirous of appealing
iiiiaiust the same, may within 30 days from the day on which
such decision has been given or within such further time as
tlic .iiidRe of such court allows, deposit with the Kccistrar of
ilic Supreme Court the sum of $50 by way of security for
fusts.

In 1890. by 53 V'„ e, 35, s, 51. this was amended giving
an appeal only from a final judgment. So this remained the
law until 1902, when by 2 Edw, VII., e, 8, s, 2, an appeal was
aivcn from any .iudement upon a demurrer.
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Toronto Typ« roundry v. Mergenth»l«r Linotype Co., 36 C

8.O.R. 593.
_^ ^ ,

In this case the judge of the Exchequer Court made

order postponing his decision upon certain issues nused

emnrfer to the plaintiff's statement of elaun until the t

otTheaction. An application was made hefore Maclenna >

ir Chambers, for leave to appeal under aO-)! v. c. lb s.

",1. s 2 (now s. 8H <«/m). The judge held that the ordc

in.estion was not a judgment upon a demurrer, and that

learned judge had expressed no final opinion on the is

railed by the demurrer, an.l that therefore no appeal «,

'""'it will b.^ perceived that sub-section 2 has been re-dr:.

hy the Commissioners tor the
'"•^"l""

°'/''%''
^*X',i.

the section originally stood it was the duty of the Regi-

^'t the case down for the first day of the next sess,,,

the Court even when the deposit on the appeal was ma.

Hto a" the day preceding the beginning of the session.

ml withltandi/gThe fact that it ,yas in'P«»«J^ '';-';;'; >;,

the latter part of the section which gave the party app ,

ten lavs after the deposit in which to give notice of the ,

,"ng set down. In such case a strict compliance w.tl.

terns the statute was impossible. The Commiss.

le mlingly have wisely, in redrafting the secti.m, p.^.'

?;; appeal shall be set down to be heard »'y the C<>«|

or the first day of the next session, but for the nearot

anient time; a'nd the time within «h-'' 'Ij^. -»- «
^

i, reiiuircd to be given runs irmvi the setting .lo«n

appeal and not from the date of the deposit.

McLean v. The King, 38 C>n. S.C.B. 642.
, ^, „ ,

A statem,.nt of claim which alleges that the Crown,

granting a U-ase of areas for subaqueous mining and

flat lease was in force, in derogation of the "ghtsof the

t peaceable enjoyment thereof, interfered with the

vested in bin, by transferring the leased area to placer ,

^m ere put ik possession of them by the Crown to his

m nt?dis,Les a sufficient cause of action in support

pet"fion of right for the recovery of damages claimed in

qucnee of suidi subsequent grants.

KxirmHiiq lime fnr hriiiqinn appeal

Olarke v. The Qneen, 3 Can. Ex. R. 1. .... ,

The fact that a solicitor who has received instruct!

appeal has fallen ill before carrying out such instn-
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APPEXDIX n.

' J.'1'anting an extension of the
iilfords a siifTiciont (.'round foi

time for hrinijing the appeal.
Also pres.siire of piihli,. l„isin,.ss prcventin- -i ,.„„s>,u...i

lict«.en the Attorncy-Gencral and hi., sol
"

^ w, ; ' ",:
a sufficient reason for grantin- an extension

Held also, that the order ^rantinir tlie extension iiiav hemade after the expiry of the 30 ,lays within which t
,

'
, „ •

IS rc(|Uired to he brought.
""i n tiic ,ip|M,,i

MacLean & Roger y. The Qaeen. 4 Can. Ex. R. 257
Wliere an applicatiim was madu l,v the Crown f,,,- «^

extension of time within which to hrin. n appeal
' ZSupreme C„u,;t after the period prescrilicd had 1™ °^.x ,1 dand the material read in support of ,uel, application di notihsclose any special grounds or reasons wlv an "xt™s"onslumld he granted, the application was refused.

Vaughan T. Richardson, 17 Can. SCR. 703.

Held, per Ritchie, C.J., and Strong,' J., that the judgeliaving power to extend t,ie time for bringing the am tlunder s. ,0 of the Supreme Court Act, ma.v do so even'a er

ixpired"

"
"

'
"''"'"' '''™''' '"^ l"-o»Kht has

The Queen v. Woodturn, 29 Can. S.C S 112
Inthisease by a judgment of the Exchequer Court in.\pnl, l(,9b which alter making certain findings directed a

b r lWi7. The Crown appealed from part of the jiulgmcnt
I Nn^c^uhe,'. 18!),, ,in,l aft,.r the app,.al had h,.en set ownyte Registrar of the Supreme Court, the Crown aplli to
>^ .H.lgc Of he hxchequer Court to extend time fo .ppcal-
ti.= lion, part ot the judgment of 18%, which was gram

e

.Vial^-mciit of ]89b was dismissed, the Court holding that the

onllZ""tH"":- ""^r
''''•' -i""^*'-*!"" to make tlic on er

• n, llcfjistrar siiall set the appeal down."

j

Berlinguet y. The Queen, 13 Cau. S.O.R. 26

tlic '('"iirtsl'id'""^
*'"' J"''^""'"' '" ''*' "'«< «t'-on*-'- J-, for

"This is an application for a direction to the Registrar
set (loivn for hearing an appeal from a judgment of the
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"^*Xt Quebec where the -- -^^7^^*^'^'
Justice Taschereau on the 17th October, 1877. It n

tn this dav been drawn up or entered . • • "'

Nov mS 1877, the deposit of $50, renu.red "yj "S""

of the supreme Court Act aa
^^^^^^l^^,^^^^:,''^

^^ the appeal *- •'^V tt 'fstion is whet.

of the section, after providing ior the deposit,

'""-And thereupon the Registrar shall set the s

,., ,„ ,,," .™ ...» in." «!»'" '•'" '»" ''

can cause no prejudice.
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" It is true he might have made this motion earlier but Iapprehend he is not to he prejudice 1 because h"dd noearlier invoke the aid of the Court to enforce that whth ?was the statutoo- duty of the officer of the Co, r to do of hown motion, immediately on reeeivin? the pavment „f thn
.leposit without any further applicati™ from' ihTappHlan"The judgment in the Exchequer Court ought a so atonce to be entered on the judgment book in the EJhemier

Rule 156 of the Exchequer Court is verv exnlicit a« to
tlus. That rule says that eveiy .iudRinent shaU beSed h^
.he proper officer m the book to be kept for the purpoj
This entry IS the record of the judgment and the euteringTf
it 18 to be the act of the court or officer and not of the parfiesThe entry is to he by the Registrar without wait^g forany application from the parties, and if the party in whZfavour the judgement is, requires an office copv it is t he
(li'hvered to him.

" I think the motion to set the appeal down to he heard
at the next session of the Court should he granted, but withou
costs, as the point of practice involved in the motion i" anew one.

Poirier V. Tlie King.

In this case the appellant's solicitor, on the 2nd of .March
1911, pMd into Court $50 as security for costs, and on the 7th'
day of March gave the following notiee to the Attornev-
General. Take notice the suppliant is dissatisfied with the
judgment rendered by the Honourable Mr. Justice Cassels on

ic !)th day of February, 1911, and intends appealing from
the same to the Supreme Court of Canada " On the iOth
March the Deputy Attorney-General signed a consent as
regards the documents to form the case, and subsequentlv he
appeared before the Registrar on an application to disiiense
with the printing of certain material forming part of the ca.sc
On the 21st April, the Deputy Attorney-General moved hpf,;re
the Registrar that the appeal which had been placed on the
Iinnted list of cases set down for hearing at the Mav .s,«,ion
"f the Court should be struck from said list. The motion was
refused by the Registrar, hut was reheard by the Honourable
Jlr. .Iiistiee Duff on the 8th of Mny. On the argument of the
motion It was stated by the Registrar that the practice in his
oBiie had been to treat the appeal as set down as of the date
"t the deposit of the security, without any formal act hv the
KcRistrar setting the appeal down. The judge expressed the

765
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opinion that the proper construction of sec. 82 of the

chequer Court Act required the Registrar to do som.

wliich sliould form the basis from which time should

within which notice sKould be given, but gave lea

appellant to serve a notice of motion upon respondent s

that in the event of it being held that the appeal had no(

rcgularlv set down, that the Regi.strar be instructed to

and he enlarged the motion a week. The appellant ga'

notice just mentioned, and after argument judgnien

given following BerU»w,ft v. TU Queen, directing the 1

trar to set the appeal down for the October session and e;

ing the time for giving notice of setting down until hept

5th.

Bv 6 Edw. VII., c. 11, s. ], sub-s. 4 w-s added

original section. The effect of this amendment will be

away with the difficulty found in determining whether a

nien't is final or interlocutory where the amount of dj

or liability is the' subject of a reference a diflBculty

will still subsist in such cases brought from any other

to the Supreme Court. Vide cases cited under Final

iHi nt. supra, p. 0.
, , ,. xi. u.

As to the weight which will be attached by the bi

Court to findings of fact by a judge of the Exchequer

ride snpm. p. Tu. under the head of ".Innsprudenee

alhj-xkerc the tnal judge has seen and heard the wiin

83. No appeal shaU lie Irom any jadgment of the Ex

Court in any action, suit, cause, matter or other judici

ceeding, wherein the actual amount in controversy does

ceed the sum or value of five hundred doUara, unless su-

is allowed by a judge of the Supreme Court, and such acu

cause, matter or other jnd cial proceedlng,-

(a.) involves the duestion of the vaUdity of an Act

ParUament of Canada, or of the Legislature of any of 1

vinces of Canada, or of an Ordinance or Act of any of the

or legislative bodies of any of the Territories or disl

Canada; or--

(b ) relates to any fee of office, duty, rent, revenue

sum of money payable to His Majesty, or to any title

tenements or annual rents, or to any duestion affecting ac
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of invention copyright, tr«l..a,rk or Industrial design, or to any
matter or thing whnre rights in future might be bound. 60-61 V
c. 16, B. 62;—64-66 V., c. 26, s. 8.

I'lilurr Kiqhts.

;;h^H^firSu^ij:^.'ir;r;d:ttx-.^i:r':f

^t;;:nn.n^«7S.!rtj-:,,r-^3
where it was held that the legal maxim noscul- „tuZ:applicable, does not apply here.

I?' (a) and (6).

757

With respect to the limitations placed ,„- notes to section 46 («.) and (fc.), ,v„p,,,,
under $500,

pp. 210 and 216,

upon iippi'iils

Ltiti-f to appeal.

For the facta which will be deemed suliideut for grantingleave to appeal, vide notes to section 48 U
, ,'„,,™ n "

In tlie iirst edition of tliis woi* it is x.,i t ..> I P'
been expressly decided whether" 'a'.' ap ,11^ i

,

"
',

r.";',;
iilT'.al under tins section can be mudH -irt,.,. ti,

"^."^t to

:i:^J'<^j''^
'"^ deiiver;o^'Stxx7TZ

Where it is impossible to apply f„i- leave within il„.days. It IS advisable to obtain froin the jud"e "
\t

V. H,,n,l,am. 41 Can. S.C.R. 410.
'

'

"''"'"»"

Schuize T. The Queen, 6 Eich. O.B. 268.

r fu'T^
'" W™' '",'*"' «''I»-™ie <'..i,rt in this ease wasr>.t.^.e^by Gwyime, J., who gave the following oraTjtuli

1 think in all applications to this Court for leave .„

;Ti::e '«oo''i!-'^''''i?"r/"'"i'
^^^ *"« -"»-^^

eC vhl i.,
' !*'""''' '"'* ""^ «"'"°«"J ""less the judgeetorc «hom the motion is made is of tlie opinion that tlicH^l^'i..«u of the court below is so clearly erroie„„s thaUher
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i, reasonable ground for believing »!«»
J

™",';J^'"„;i

should reverse the judgment upon a ?<»»*«'•»*• °'

the ground that the evidence does not all warrant the

dusi^ of fact arrived at. In the presen caw no

grounds appeal, and the motion for leave will, therefo.

refused with costs."

When the pleadings or judgment <1» "o* "J'^'"^

amount involved the practice has been followed of m

an RDDlication iin.lcr this subsection for leave to a]

Sd by affidavit shewing that the amount mvolved e,

$500.

DreKheU v. Auer Incandescent Ught Mfg. Co., M Omu

On a motion to quash an appeal where the respoi

filed affidavits stating that the amount in controvera

?ess than the amount fixed by the «««*«*%«» n«es«

rive jurisdiction, to the appellate court, and affidav^t^

I so field by the appellants shewing, that the amount ,

trovera^ wL sufficient to give .lurisdict.on under he

h3on to quash was dismissed,.but the appel an

ordered to pay the costs as the JU"^d>«t'«°. «' *5\ <;'

hear the appeal did not appear until the tiling of the

lants' affidavits in answer to the motion.

Chamberlain Metal Weather Strip Oo. v. Peace, Jan. 8th,

The statement of claim prayed a declaration tl

defendants had infringed their patent and »r an

rion; also unnamed damages, with a reference to h.

amoint fixed. The ''-I'^^l^^^ ^ourt dismissed the

The plaintiilE applied to Mr- J»««"^^."'"8*on f" I

appeal and in support of his application hied a(

which alleged, 1. that the American pla.ntiff had «.W

Ontario plaintiff the rights for the Province of Out

*fi nW) 2. That the patent of invention was worth

Province of Ontario alone a sum much m excess of t

chase price paid by the Ontario Company i^ l

whole value of the letters patent was >°volved in th.

action. These facts were not denied by the defenda

an order accordingly was made by the judge granti,

?o appeal and ordered the plaintiff to Pje
«™Y'T.

costs of appeal in the amount of $500, and that m th

time all proceedings be stayed.
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Oopdud-OhtttCTMii Oo. ». P^mrttt and Oantln, 31 Oaa. S.O.R.

The stat«nent of claim prayed a declaration that the
defendantH had mlnnRed the plaintiffs' patent, and an i.i-
.mnction, damages and a reference to fix the amount of same.
The action was dismissed hy the Kxeheouer Court

On material similar to that mentioned in the next iireee-
iling case, the Hononrahl,. .Mr. Justice Maelennan gave leave
to appeal.

Indiana Mannfactarinf Oo. ». Smith, 9 Ex. O.R. 164.

This wa.s an action to prevent an infrinKc^ment of a iiatent
..nginally assigned hy the defendant to the plaintiffs It
ivas was conceded that under tliese circumstances the dc-
f,.ndant could not as against the plaintiffs sot up in this
action or shew that the alleged invention was not new or
useful or that there was no invention or that he was not tlie
first or true inventor, nor attack the specifications for in-
sufficiency or otherwise, hut he contended it was open to
liiiii to contend that on a fair construction of the patent he
had not infringed. The court found for the iilaintiffs.

An application was made before' Jlr. Justice Idington for
leave to appeal and thi. only material filed in support of the
application was an affidavit of the solicitors setting out the
pleadings and .iudgment and stating that the appeal was
il.'^irable to protect the defendnni's interests. The applica-
tion was refused.

A special appeal on behalf of the Crown to the Supreme
Court is given by the following section of tlie Exchequer
Court Act:

«4. Notwithstanding anything in this Act contained, an appeal
shall lie on behalf of the Crown from any final jndgraent given
by the Ocjrt in any action, suit, canse, matter or other judicial

proceeding wherein the Crown is a party, in which the actnal

amount in controversy does not exceed five hundred dollars, if

(a.) such final judgment or the principal affirmed thereby
iffects or is likely to affect any case or class of cases then
pending or likely to be instituted wherein the aggregate amount
claimed or to be claimed exceeds or will probably exceed five

hundred dollars; or

76»
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(b.) In tha opinion of the Attointy-Ooneral of Oinada, ctrti

in writing, tb« principle affirmed by tbe declilon is of (em

public importance: and

(c.) sncb appeal is allowed by a judge of the Supreme Oosr

2. In case of inch appeal being allowed by a judge of

Supreme Court, he may impose such terms as to costs and ot]

wise as he thinks the justice of the case requires. 2 Edw. \

c. 8, s. 4.

Tlio following sections of the Excheiiuer Court Act re

to appeiils to the Supreme Court.

85. If the ar eal is by or on behalf of the Grown no dep

shall be necessary, but the person acting for the Grown shall

with the Registrar of the Supreme Court a notice stating

the Grown is dissatisfied with such decision, and intends to ap

against the same, and thereupon the like proceedings shall be

as if such notice were a deposit by way of security for c(

60-61 v., c. 16, s. 63.

86. livery appeal from the Exchequer Court set down

hearing before the Supreme Court shall be entered by the »i

trar on the list for the province in which the action, matte

proceeding the subject of the appeal, was tried or heard by

Exchequer Court; or if such action, matter or proceeding

partly heard or tried in one province and partly in another,

on such Ust as tiie Registrar thinks most convenient for the

ties in the appeal. 64-55 V., c. 26, s. 9.

Jurisdiction.

In the matter of the South Shore lUij. Vo. and tlie i/u

Southern hiij. Co., .Morgan v. Beique, Jlareli Ist, I

3 Edw. Vll., e. 21, s. 1, confers jurisdiction iipuii

Exchequer Court iu connection with the sale or forc.l..

of railways, and l)y 4 & 5 Edw. VII., c. 158, after r,v.

that certain railways were in the liands of a i-ccciv, r.

that it was dcsiraliie tliat tlicy sliould be sold under

order of the K-xcliequer Court, it is provided that tlie

chequiT Court might order the sale of the railways

that thev might be sold separately or together as in

opinion of the Exchequer Court would be tor the l«»l
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I.rests of the ereilitors. and that the «ale should h»,,. •!,
.same effect a. a sheriffs' sale of in.moval, es m .'r h 1, wsut the Pr.,v,n,.e of (i„,.l,ee. an,l that the huvep kI,™ ,1 haveunder sueh nale, elear title free f,„m all ehkrge" hypo hees'
l.rivilPKes «n,| ineiiiiil,p„n,.,., whatever

"ypotneis,

The ji.dRc of the Excheqtier Ciirt hnviuff aeeented aertatn ten.ler for the eo,„l,ined railways. altlH,u„l, „v nu-narat,. tenders whieh to„eth,.r n.nn„„t -.l .„ „,„n h tiej.-nder aeeepted. parties who .n reditors ,pe„l I r ,

Ins ,.rder to the Supreme Conrt ol,je,-tin„ ,„ i, .lis're
.•>;ere,sed ,y htm m aeeeptin^ the tender in ,,„estiori Therespondents moved to ,,„ash on the ground that the V\.
ri.e,|iier Court was e„n„ ,l,.i„n„l„. „,„, „„„ „„ .^, ,;
t ou, the order of the !• xeln.pn.r Cnirt ,iu,l,.e. The Supremefourt without detenninina the moti,m to ,|u„sh, t-ave'l?, U.^-
iiicnt dismissinp the appeals with eosts.

>- .i .v

Aihiiiraltii jiiriiiiiction.

The E.sehequer Tourt has admiralty jurisdietion under
llie provisions of the Admiralty Aet, R.S ,. 141 ,,,,,1

"

jiMpeal lies to the Supreme Court in A,l,niraltv eases from
tlie .i.ulKe ot the Exchequer Court and from a local iudL-e
ni admiralty. .i"")-i

The following are sections of the Admiralty Act-
3 The Excheqtier Court is and shall I.e. within Canada,

a folonial Court of Admiralty, and as a C..nrt of \dmiraltv
slwll. within Canada, have and exeivisc all the .jurisdi.'t'ion
powers and authority conferred hv the Colonial Courl of Ul'
mirrtlty Act. 1890, and by this Act. 54..-)r) V c '>9 s 3

S. The fiovernor in Council may, from time to' time an-
pomt any .ludge of a Superior or County Court, or anv 'bar-
rister ot not less that eeven years' standing, to be a' lo.-al
judge in Admiralty of the Exchequer Court in and for anv
Admiralty district.

(21 Every sueh local judge shall hold office durin- .mod
heliaviour. but shall be removable by the Governor Oeneral
on address of the Senate and House of Commons.

(:n Such judge shall he designated a local judge in Ad-
mir,ilty of the Exchequer Court. ,54-5,5 V.. e 29 s fi

20. An appeal from any final judgment, dec'ree or order
ot iiny local .ludee m Admiralty, may be made

fn.) to the Exehequer Court, or
'/-.I subject to the provisions of the Exchequer Court

Act regarding appeals, direct to the Supremo Court of
Latiada.
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i(,1|ii.'i

m]

mntut coiiiiT BfLEn.

(2) On iKurity for co.U Iwing flmt given, and •ubj*

.uch proviiion. »• .re pnacribed by gener*! rul«. and on

an appeal, with the leave of the judge of the hxehe

Court or of any local judge, may be made to the^hxche

Court from any interlocutory decree or order of nucti

judge.

(.'ontrortrtiei belwetn tk» Dominion and a province.

The Supreme Court haa juriadiction by way of ai

from the Exchequer Court, under the following KCtion o

Exchequer Court Act: , p.„.,i
32 When the liCgialature of any province of Canad

paaaed an Act agreeing that the Exchequer Court shall

juriadiction in caaea of controveraiea.

(a ) between the Dominion of Canada and auch pro;

(fc.) between auch Province and any other Provin

Provinces which have pasaed a like Act

;

. ..
the Exchequer Court shall have jurisdiction to dete

such controveraiea. _ .

2 An appeal shall lie in each case froi»_the Excli

Court to the Supreme Court. R.S., c 135, «. ,2.

Supreme Court Rule 45 reads as follows:

"The foregoifig rules shall be applicable to appeal!

the Exchequer Court of Cnnndn, except in so far as tl

has otherwise provided."
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APPENDIX I.

Appendix E.

Qection Appeals

THE DOMINION CONTROVERTED ELECTIONS ACT,

R.8., c. 7.

1 7. An alactlon pstltlon undar this Act, and notlca of tha
dita of tha praianUtlon tlianof, and a copy of tha dapoitt receipt

ihill ba iarrad aa naarljr aa poisiUa in the mannar in which a
writ of nunmons ia lanrad in ciTtl mattara, or in inch other
manner aa ia praacrlbad.

18. Notice of tha presentation of a petition under this Act,

ud of the aacnrity, accompanied with a copy of tha petition,

ihill, wi'.iiin tan days after the day on which the petition has
been praaantad, or within the prescribed time, or within snch
lonfer time u the conrt, nnder special drcnmstances of difflcnlty in

•lectinc sarrice, allowa, ba serred on the respondent or raspond-
nt> at some placa within Oanada.

"2. If serrlca cannot ba effected on the respondent or te-

ipondtnts personally within the time (ranted by the conrt, then
lenrice npon snch other person, or in snch manner, as the conrt on
tbt application of the petitioner directs, shaQ be deemed good
ud anffldent serrlce npon the respondent oF respondents.

U). Within five days after the service of the petition and
the accompanylnc notice, tha respondent may present in writing

u; preliminary objections or fronnds of insnflciency which he
hu to crge against the petition or the petitioner, or against any
farther proceeding thereon, and shall, in such case, at the same

7M
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tint Bit copy thonaf for tho »«Utloilw, tad tko eon

hou tho pwtlM upon inck objMttou ud pouiuU, iiU

doddt tko Mino In a inmmuT muMr."

WMt Pottrboroufh Eltctlon. Stntton t. Bnnktm, 4:

8.O.R. 410.

The providionH in s. 18, m. 2 of the Controverted El

Act, (R.S.C. (1!)06), 0, 7, for »ul)«titution»l nerviue of a

tion petition where the respondent I'nnnot be lerved
]

ally i» not exeliisive iind an order for iiuoh service

ftn>und that prompt pemonal Kcrvice eoulil not he i

iiH in the cane of a writ in civil matters may he mailc

H. 17.
, , .

Tlic time for «er\'ii'e miiy lie extended, under the pn

of « 18, after the periiwl limited by that sec'tion hn« c

nUhit V. The Kinq. (38 Can. S.C.R. 207) followe(\.

04. An appul by any party to an alKtlon pttitlon

dluatiiillod with tho doclilon ihall lie to the Saprtmi

from,

—

(a.) the jndgment, role, order or dedilon on any prel

objection to an election petition, the allowance of which o

haa been final and conclusive and has put an end to snch
i

or which objection if it had been allowed would have b«

and condnslTe and have put an end to such petition; I

that, unless it Is otherwice ordered an appeal in the last-mi

case shall not operate as a stay of proceedings, nor shall

the trial of the petition: and

(b.) the jngdment or decision on any question of la

fact of the Judges who have tried snch petition. R.S., c.

Halifax Election Case, Roche v. Hetherington ;
Oamey v.

ington, 39 Can S.O.R. 401.

No appeal lies to the Supreme Court of Canada

order of the judp's aKiigned to try nn pleetion petitid

the date for such trial.

Trial mthin six months.

Sections 39 and 40 of the Dominion Controverted I

Act, R.S., c. 7, provide as follows

:

39. The trial of every election petition shall be co:

within six months from tho time when snch petition 1
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*;" *• '"•*^"' """ '"» *» »• "w »ntu

.nth trtd ta or„: btrt If. a. any tin,,, |, „,..„ ^ ,4, „,„ ^,,
the respondent , presence at the trial is neceseary, snch trial shall
not be commenced dnrini any session of ParUanent if the re-
spondent is a member: and in the compntatlon of ,„y ,(„, „
,TJ : :' "" "•* " "'""*»'• '" ™»~' •' """c"
trial or for the commencement thereof a» aforesaid the time
occnpied by ..eh ..Mlon of Parliament .haU not be indnded-

a. If at the expiration of three month, after .nch petition has
been pre.ented. the day for trial hu not been axed, any elector
n..y, on application, be .nbrtitnt«i for the petitioner on .„ch
term, aa the conrt thinks Jn.t. E.8.. c. 9, s. 32.

10. The Oonrt may, notwith.landini anything i„ the next
precedin. oectlon, from time to time enlar.e the time for the com
mencement of the trial, if, on application for that pnrpo,e .np-
ported by affldarit. It appear, to .nch conrt that the requirement,
of juttlce render .nch enlargement necee.ary.

2. No trial of an election petition .haU be commenced or pro-
ceeded with durini any term of the conrt of which either of the
trul judge, who are to try the same is a member, and at which
such judge ia by law bound to alt. R.S., c. », s. 33.

Glengarry Election Case, Purcell t. Kennwly, U Can 80R 463

I

!!'!.''' '';';.'^'"'* "»-
t"^'""

"' " J"'l(,'e at the trial at „n.Inliun petition uverruliii|{ an objeetion taken bv the respmident tr. the juriadietion of the ji.d«e to go on with tlie
tnal on tile ground that more than si.^ n.oiitha had elap,ed
sMur the date of the presentation of the p,.tition i» app..aUble
I" the Supreme Court of Canada under s. 50 ib) e ') R S (
iiioB H. (14). Gwynne, J., dissenting.

I'nd. In computing the time within which the trial of an
il.rl]on petition ghall be commenced the time ot a session of
riirhanjent shall not he excluded unless the ™urt or judge
l.as ordered that the respondent's presence .it the trial i,
I'wrasary. Gwynne, .!.. dissenting.

t. The time within whicli the trial of an election iietition
iiiust l». commenced cannot be enlarited bevond the six mcmths
rom the presentation of the petition unless an order has
Ni'Ti obtained on application made within said six months-
»n "frier granted on an application made after expiration of

«ft
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the said six months is an invalid order and can give no ji

diction to try the merits of the petition, which is then on

court. Ritchie C.J., and Gwynne, J., dissenting.

[An application made to the Judicial Committee for U

to appeal in this case was refused. See 59 L.T., N.S. S

4 Times L.R. 664.]

L'Assomption Election Case, Gaathiw ». Normandsaa; Qm

Oonnty Election Case, O'Brien ». Caron, II Can. S.O.B. 42

An order in ii controverted eelection case made liy

court below or a judge thereof not sitting at the time for

trial of the petition, and granting or rejecting an applii'a

to dismiss the petition on the ground that the trial had

lieen commenced within six months from the time of its

seiitation, is not an order from which an appeal will lie to

Supreme Court of Canada under section 50 of the Domi

Controverted Elections Act, R.8.C., c. (now s. 64). Pour

and Henry, JJ.. dissenting.

Re Joliette Election, GnUbanlt v. Dessert, 15 Can. S.O.E. 4!

Where the prbceedings for the commencement of the

have been staved during a session of parliament by an o

of a judge, and a day has been fixed for the trial withir

statutory period of six months as so extended, on which

the petitioners proceedeil, with their rnqxtete and exam

two witnesses after which the hearing was adjourned

dav beyond the statutory period as so extended to allmv

petitioners to flic another bill of particulars, those air:

filed being declared insufficient. Held, there was a suffix

commencement of the trial within the proper time an,i

future proceedings were valid under section 32 of the ( "i

verted Elections Act, R.S.C., c. 9 (now s. 39).

Lapraiile Election Case, Gibeault v. PeUetler, 20 Can. S.O.R.

On the 23rd April, 1891, iifter the petition in tliis

was at issue, the petitioners moved to have the respiin

examined j-rior to the trial so that he might use the <l-

tion upon the trial. The respondent moved to postpom^

examination until after the session on the ground thiil I

attorney in his own case it would nrt "he possible or In

iirpear. answer the interrogatories and attend to ttw .
.ii

which his presence was necessary before the closmir cil

session." This motion was supi)orted by an affidavit "

respondent stating that it would be "absolutely ne.«
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loi- him to be constantly in i-iiurt tn itt..!!.) .,. >i.

election trial- and that i^ was norpo^sib^.n^'hi rto"a«:"i

he cIosinTof Th!
'" "":'' '""--"- i» neoeJ.rv b"",;

nllnl L .

'"^xs-™, and the court ordered the re-pondent not to appear until after the session of Pari amen

t

mmediately after the session wns over, on the l.t October'
1891, an application was made to fix a ,lav for the trial ami
It was fixed for the 10th of December, 1891, and the respondent was examined in the interval. On the loth ofnecember the respondent objected to the jurisdi tion of thecourt on the ground that the trial had not commenced within
SIX month, fol owm« the filing of the petition and the o jection was maintained. •'

mU. reversinc Ih,^ .inds.,„.nt iippenic,! Irom. that the
nrder wa, m effect an enlargement of the time for the com-mencement of the trml until after the session of Parlia-men and therefore m the computation of time for the com-mencement of the trial the time occupied bv tb,. session
"f Parliament should not be included.

'

Pontiac Election Case. 20 Can. S.O.R. 628.

The facts of this ens- were as follows:

Petition presented on the 18th April, 1891.
Petition was presented to the coii t on October Gth that

the time tor the commencement of tlie trial should be en-
larged until the 30th November.

Judgment on October 10th on the motion provided
that the delay for commencing the trial upon the petition
IS lor the present postponed until the 4th day of November

On the 19th October petitioner moved, notice of whicli
vas given on the IGtli, that it is expedient that the 4th
-November or such other date as to the court should seem
(il. should be fixed for the trial, and that it should take
el.iic lit ShawvUle in the County of Pontiac. in Iloilgins'
rlall.

In answer to this petition, the respondent said, that the
day ought not and could not be fixed as the petition was
tiled and presented on the 18th April and the petitioner
(lid not have a day fixed for commencement of the trial
within six months from the tiling and presentation of the
.'lection petition, and the said delay having expired witbout
the trial having been so fixed, and w.ithontl it having been
so fixed to commence within said delay of six niontlis. the
petition was out of court; that the order of the 10th Oc-

7(17
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tober extending the time for the commencement of the

to the 4th November was ultra vires.
.

Upon this, von the 19th OetoheB the Superior C

iudire made the order that the trial should commanc

the 4th November at 10 o'clock and continue from di

'"^ilpon appeal to the Supreme Court of Canada it

held that the orders made were valid.

Bagot Election Case, Dnpont v. Morin; RouTiUe Btction

Brodenr v. Oharbonneau, 21 Can. 8.O.E. 28.

Appeals from the judgments of the Superior Cour

Lower Canada. ,

In these two cases the trials were commenced oi

22nd day of December, 189), more than six months

the Hliug of the petition, and subject to the objection

by the respondents that the court had no .junsd

more than six months have elapsed since the Ming

petition and no order made enlarging the time for the

menceinent of the trial; tlic respondents eonsentcd

their elections be voided by reason of corrupt acts

mitted by their agents without their knowledge.

On appeal to the Supreme Court upon the x,,.

of jurisdiction the petitioner's counsel signed and i

consent to the reversal of the judgment appealed

without costs, admitting that the ob.iection was well

Upon the filing of an affidavit as to the facts sta

the respondent's consent the appeal was allowed ar

election dismissed without costs.

Re Beauhamois Eection, 32 Can. S.O.R. 111.

A judge of the Superior Court made an order pro

that the election trial should proceed 30 days tr,.

date of a judgment in an appeal then pending

Supreme Court. The trial not having been proceed.,

in the 30 days, if non-juridical days were counted, 1

sequently, by order, held that such days should .

counted On appeal from that order to the Suprem..

it was held that they were not orders appealable

Supreme Court under the provisions of the ContK

Elections Act. , » « n, . ,

HfW, also, that an order fixing a date for the

an election petition beyond the six months fixed by t

had the effect to enlarge the time of trial although

expressly stated.
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Re BlchtUen Election, 12 Can. S.O.B. lis.

Held, that an appeal does not lie to the Supreme Courtliom a judgment dism^ing „n eleeti.n petiti'on for wan
,,t pro^eut.on withm the six n.ontlis prcseril.ed by section
.a of the Controverted Elections Aet (no« s. ,19)

,

St. Jimes Election Cue, S3 Out. 8.C.B. 137.

Preliminary objections to an election petition filed on
J2nd tebruary 1902, were dismissed by l.oranger, .1., onprd 24th and an appeal was taken to the Sup,;,,"

lVth»t''?b'^;-?°A'u' -"^^- '''•• •'"»«'^ Lo^nse"-
.niered that the trial of the petition be adjourned to the
thirtieth juridical day after the ji-dgment of the Supreme
( ourt was given, and the same was given dismissing the
iippeal on October 10th, malting >;oveniber litli the dav
lixod for the trial under the order of lilst llav On No
yember 14th, a motion was made before Lavergne, J 'on
helialf of the member elect to liav<. the petition declared
lapsed tor non-commencement of ilie trial within six
iiionths from the time it was filed. This was refused on
lith November, but the judge held that the trial could not
proeeed on that day an the order for adjournmeiit had
not fixed a certain time and place. an<l on motion by the
iMtitioncr lie ordered that it be commenced on December
4tli. The trial was begun on that day and resulte<l in
the member elect being unseated and disqualified On
appeal from such judgment the objection to the jurisdic-
liira of the t.ial judges was renewed. Ileld that the
HiTeet of the order of May 31st vas to fix November 17th
us the date of commencement of the trial: that the time
letiveon May 3l8t and October lOtli when the jiidtfiiient
if the Supreme Court on the preliminary objections was
siven, should not be counted as part of the six months
within which the trial was to be begun, and that December
(til nil which it was begun was therefore within the said
MK months.

;/'W, also, that if the order of :ilsf .Mav could not be
luiisidei-ed as fixing a day for the trial it operated as a
stay of proceedings and the order of Mr. Justice Lavor<'ne
"II Vveinhir 17th was proper. As to the disqualifiial'ion
et the member elect by the judgment appealed from the
im-niliers ot the Court were equally divided and the imlir-
iiicnt stood affirmed.

7(iil
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B. HaUfu Election, HrthariBitoii t. Koch*, 37 Om. S.O.R. «

The facts of the case were as follows: In Novel

1905 the th^e for beginning the trial of the elect.o.

i'JoA was extended for eight months »-'d e^Pj^red ",

14th July. 1906. On the 25th May, 1906 the 8u[

Court of Nova Seotia ordered "that the time and

t-or the trial of the said petition be and the same is h

fixei and appointed for the 17th day of July, A.R

On the 3rd July, the petitioner moved before the Moi

Tnstiee Eus^U n Chambers for an order extendin

toTtor commencing the trial for 30 days, alleging 1

affidavit thaT the date fixed for the trial by the or,

?he 25th May was three days after the expiration .

time fixed bv the order of November. Upon this m,

irorder was made on the 6th July, 'that the time f

Commencement of the trial of the »|^
pet'tion be a

same is hereby enlarged and extended for iU days

Th^da^e of this order." When the cause eame.

hearing, objection was taken to the jurisdiction of t

iudffes on the enmnd that the order of the i5th Mi
juages on mr d-^ ,

^^ commenceir
void inasmuch as it fixed a nay lor ure v

the trial bcvond the last day within which the trial

comn"nce under the order of November, and that th.

ofTe 6th July was also void as it was only n.ade ,

nlementary to the order of the 25th May, and fell >

The tr*al judges held "that the time for the commeo

ot- the tria' of the petition herein has expired, and I

hi.; vaMlv enlarged and that there is no power, .)

SyfSenr^:el:if'XM.f^e%^
•"^-^^,rb;7et^'^ that the ca. w. g

r^d'?Safx'=;^"----^X
?ime for :iO days was a valid extension, and allo»

appeal directed the trial to be proceeded with.

Eoch. V. Borden; Carney v. O'MtOUn: HsUfax Electio

Oont. Oas. 421.

On motions to vary the minutes of .iudgm.nt ^
«

The Halifax Klection Cases (37 Can. b.l..K. oui;. i

I'th^dirMed that the electionJr a^s shoidd be P

with in regard to the eross-petitions, and to ^ary tiieii
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the parties ihould be sent back to tlie Controverted Elections

°^^"t S' '™f position as they were before the appeals,
and that the said court should be directed, simply, to take
such further proceedings as to law and justice might appe--
tain, It wa* contended that such alterations were necMsarv
becauie tnal proceeding, on the cross-petitious had never
been actually commenced in the court l)elow in so far as the
issues thereon were concerned. The court dismissed the
niotiona with coati.

I'reliminary objeciiom.

Previous to 42 V., c. 39, ,. 10 (1879). no express pro-
vision was made for an appeal to the Supreme Court from
a judgment upon a preliminary objection.

In re Charlevoix Election Case, 2 Can. 8.C.S. 319.

On the 2Ist Apiil, 1877, an election petition was filedm the prothonotary's office of Murray Bav, district of
Haguenay against the respondent. The latter pleaded by
preluninary objections that this election petition notice of
its presentation and copy of the receipt of the deposit had
never been served upon him. Judgment was given main-
taining the preliminary objections and dismissing the pe-
tition with costs. The petitioners, thereupon, appealed to
the Supreme Court under 38 V., c. II, s. 48.

Held, that the said judgment was not appealable, and
that under that section an appeal will lie only from the
dwision of a judge who has tried the merits of an i-l«'tinii
petition. (Taschereau and Fournier, JJ., dissenting.)

Per Strong, J., (Richards, C.J., concurring.) that the
hearing of the preliminary objections and the trial of the
merits of the election petition arc distinct acts of proce-
dure.

status of petitioner—starr rleciau.

StauBtead Election Case, Bider v. Snow, 20 Can. 8.C.R. 12.

By preliminary objections to an election petition the
res|)ondent claimed the petition ishould be dismissed be-
i-aiisc the said petitioner had no right to vote at said elec-
tion. On the day fixed for proof and hearing of the pre
liminary objections the petitioner addneed no proof and the
respondent declared that he had no ividence and the pre-
liminary ohiections were dismissed.

771
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Held, per Sir W. J. Ritchie, C.J., imd Taschereau

I'atterson, JJ., that the onus probandt was upon the
j

tioner to eetablish his status, and that the appeal sh

Im! allowed and the election petition dismissed.

Per Strong, J., that the onus probandi was upon

petitioner, but in view of the established jurisprudence

iippeal should be allowed without costs.

Foumier and Gwynne, JJ., contra, were of opinion

the onus probandi was on the respondent. The Megi

Khciion Case (8 Can. S.C.U. 169), discussed.

When the Supreme Court of Canada in a case in aj

ia equally divided so that the decision appealed ag

stands unreversed the result of the case in the hup

Court affects the actual parties to the litigation only

the Court, when a similar case is brought before it, u

Imund by the result of the previous case.

Olengairy Hection Out (McLennan t. Ohisliolm), 20 Can. t

38.

The petition in this case simply stated that it wa

petition o£ Angus Chisholm, of the township of Lochi

the county of Glengarry, without describing his occup;

and it was shewn by affidavit that there are two or

other persons of that name on the voters' list for that

''"
tffid, affirming the judgment of the court below,

the petition should not be dismissed for the want of a

particular description of the petitioner.

BeUecbasse Election Case, Amyot v, Latoecwe, 20 0»n. S.O.I

The petition was served upon the appellant on thi

of May, 1891, and on the 16th May the appellant falei

liminary objections, the first being as to the status .

petitioners. When the parties were heard upon the

of the preliminary objections no .;vidence was given

the status of the petitioners and the court dismiss,

objections. On appeal to the Supreme Court

Held, reversing the judgment of the court

Gwynne, J., dissenting, that the onus was on the petii

to prove their status as voters. The Stanstead In

Can. S.C.R. 12, followed.

PrsBCOtt Hiwtion Case (Pronlx . Fraser), 20 Can. S.O.R.

In this case the respondent, by preliminary ob.)

objected to the status of the petitioner, and the case
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at issue copies ot the voters' lists lor said eleetoral district
were filed bu no other evidence offered, and the court c

"fih» n/r.""""? °''^??"'"' "«'"""" P'-''J"diee to the
right of the respondent if so advised to raise the same
objection at the trial of the petition." No appeal was
taken from this decision and the case went to trial where
the objection was renewed but was overruled by the trial
judges who held that they had no right to entertainTtand on the merits they allowed the petition and voided the
election Thereupon the appellant appealed to the Su-
preme Court of Canada on the ground that the onus was
on the respondents to prove their status, and that their
status had not been proved.

Beld, affirming the judgment of the court below, that
the objection raising the question of the qualifi. ation of
the petitioner was properly raised by preliminary uhjeotion
and disposed of and the judges at the trial had no ii.risdic-
tion to entertain such objection.

Richelieu Election Case, Faradla t. Bmneaa, 21 Can. S.C.B. 168.
Held, affirming the decision of Gill, J., that where the

petitioner's status in an election petition is objected to by
preliminary objection, such status should be established by
Che production of the voters' list actually used at the elec-
tion, or a copy thereof certified by the clerk of the Crown
m Chancery, R.S.C., c. 8, ss. 41, 58 & 56, R.S.C., s. 5, s. :i2
and the production at the enquite of a copy certified by
the revising officer of the list of voters upon which his
name appears, but which has not been compared with the
voters' list .actually used/ at said .elwtion is insufficient
proof. Gwynne and Patterson. .J,J.. dissenting.

Winnipeg Election Case; Ifacdonald Election Case 27 Can SCR
201.

(In the hearing of preliminary objections to an election
pititicin to prove the status of the petitioner a list of voteis
\va.s offered with a certificate of the Clerk of the Crown in
Cliancery, which, after stating that said list was a true
ropy of that finally revised for the district, proceeded as
follows: "And is also a true copy of a list of voters which
was used at said polling division at and in relation to an
flection of a member of the House of Commons of Canada
tor the said electoral district . . . which original list of
voters was returned to me by the returning officer for said

77S
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electoral district in the lame plight and condition « it

ppean, and mid original lirt of voten is now on rwor.

my ofBce."

Held that this was, in effect, a certificate that the

offered in evidence was a true copy of a paper returne,

the Clerk of the Crown by the returning officer as the

list used by the deputy returning officer at the poUing

net in question, and that such list remained of reco^

possession of said elerk. It was then a «"«";°t
f
f"

of the paper offered being a true copy of the '"t ««ti

used at the election. RicheheH EhcUov Caie (21

S.C.R. 168), followed.

Rs Two Homtains Bsotlon, 31 Can. 8.O.K. 4S7.

Held, that the status of the petitioner was sufflcu

proved by the production of a list of v»t.rs bearing

imprint of King's printer, certifi^ by the Clerk o

Criwn in Chancery to be a copy of the voters l.rt us.

the election and upon which the name of the petit

appears.

Semble, that a jurat of the affidavit aecompanyini

petition sibscribed by Orignon & Fortier, prothonot

was not objectionable.

B« Baauhamols Elsctlon, 31 Can. S.O.R. 447.

A preliminary objection having been taken to the i

of the petitioner on the ground that he had been gui

corrupt practices, the Supreme Court, »PP«>»'»8. °

iudgment of the court below, that corrupt practices

not been proved, refrained from expressing an opimon

the question argued, viz., whether under the Franch,.

or the Dominion Elections Act a person guilty ot «i

practices could vote, and consequently could not ma

a petition against the return.

Tnkon Blsction Cass, Orant ». Thompson, 37 Can. S.O.R. 4

On the hearing of preliminary objections to an el

petition the status of the petition^: may be establish

oral evidence not objected to by the respondent.

Quebec West Blection; Price t. NeTiUe, 42 Can. 8.O.R. 14C

By a preliminarv objection to an election petit

was claimed t' at the petitioner was not a person entil
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vote at the election and the next following objection charged
that he had diiqualifled himself from voting by treating on
polling day.

*

It waa held that the aecond objection was not iiicrilv
explanatory of the first but the two were separate and in-
dependent: that the second objection waa properly dis-
niiaaed as treating only disqualifies a voter after conviction
and not »p»o facto; and that the first objection should not
liave been diamisscd the respondent to the petition being
.•ntitled to give evidence as to the status of the petitioner.

The respondent, by cross-petition, alleged that the de-
feated candidate personally and by agents "committed actN
and the offence of undue influence."
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Filing of petilions.

Vide Ke Montmorency Election, 3 Can. S.C.R 90 He
West Huron Election, 8 Can. S.C.R. 12li. lie Lisgar Elec-
lioH, 20 Can. S.C.R. 1. Re Vaxdreuil Election, 22 Can
S.C.R. 1. Re Marquette Election, 27 Can. S.C.K 219 Re
West Assiniboia Election, 27 Can. S.C.R. 215. Ke Nicolel
Election, 29 Can. S.C.R. 178. Re Biirrard Election, :!1

Can S.C.R. 459. Re Two Mountains Election 32 Can
S.C.R. 55.

ten to the stntiit

d been guilt.v oi
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;>t practices had

an opinion upon
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Ian. S.O.B. 495.

ns to an eU'itinu

be establishpd In

ident.

1. 8.O.B. 140.

Bction petition it

person entitliil i"

form of petition.

Re King's Election, 8 Cnn. S.C.R. 192. Re Gloucester
Election, 8 Can. S.C.R. 204. Re Lisgar Election, 20 Can.
S.C.R. 1. Re Lunenburg Election, 27 Can. S.C.R. 22G. Rr
West Durham Election, 31 Can. S.C.R. 314. Re Two Moun-
tains Electimt, 31 Can. S.C.R. 437.

Scrcice of petition.

Re Montmagny Election, 15 Can. S.C.R. 1. R, Kiiif/'x

Election, 19 Can. S.C.R. 526. Re Queen's and Prince Elec-
tion, 20 Can. S.C.R. 26. Re Olengarnj Election, 20 Can.
S.C.R. 38. Re Shelburne Election, 20 Can. S.C.R. 169,
lie Beauharnois Election, 27 Can. S.C.R. 232. Re Laint
Election, Cout. Dig. 529.

lleposit.

Re Argenteuil Election. 20 Can. S.C.R. 194. Re Hallon
Khciion, Cout. Dig. 516.
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Practice and procedun generally.

aioocMMr ElMtion OtH, I Ota. 8.O.B. IM.

A judgment of the Supreme Court of New Hrumw
netting aiide an order of a judge reseinding a previ

order made, authorizing the withdrawal of the dep

money and removal of the petition oft the lilea, is no

judgment nn a preliminary objection within the iiiear

of the Act.

Kiof '• Oonnty (M.S.) Cue, 8 Can. S.O.K. 191.

Nor a judgment of the Supreme Court of Nova Set

making absolute a rule to set aside an order extending

time for service of a petition.

VandrenU Eltction Oast, 22 Can. S.O.B. 1.

Two election petitions were filed against the appell

one by A. C, filed on the 4th April, 1892, and the othei

A. v., the respondent, filed on the 6th April, 1S92.

trial of the A. V. petition was by an order of a judgi

Chambers, dated the 22nd September, 1892, fixed for

26th October, 1892. On the 24th October the appel

petitioned the judge in Chambers to join the two petit

and have another date fixed for the trial of both petiti

This motion was referred to the trial judges, who, on

26th October, before proceeding with the trial, dismi

the motion to have both petitions joined and proceedei

try the A. V. petition. Thereupon the appellant obje

to the petition being fried tlien as no notice had been g

that the A. C. petition had been fixed for trial, and,

ject to such objection filed an admission that suffii'

bribery by the appellant's ogent without his knowledge

lieen committed to avoid the election. The trial ju

then delivered judgment setting aside the election.

On an appeal to the Supreme Court,

Held, 1st. That under 8. 30, of c. 9, R.S.C. (now s.

the trial judge had a perfect right to try the A. V. peti

Keparately.

2nd. That the ruling of the court below on the objc.

relied on in the present appeal, viz. :
That the trial ju

could not proceed with the petition in this case, because

two petitions filed had not been bracketed by the protli

tary as directed by s. 30 of c. 9, R.S.C, was not an api

able judgment or decision. Sedgewick, J., doubting.
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A. V. petit i'

APPENDIX K.

Wtrt AutBiboU BMtioa Om, a? Oin. 8 OK. US

nent on the motioo .^,„1., pi.,"!!; e'Ld'.M.'e I^fTtir
''">'

Marqnettd Election Out, 27 Can s R 219

from a dfcision on pr"li„Vin.rv nhi ,
'

'" ''""'' " "*>•

IM'tition can only be uk^n f„^,
•"\""™ " "" '^'"^^'"'>

Luder section 12 of ,he u" ""n^ZUI "''"''""" '"'^'^

-nt granting a motion to 1.^^."^.^^^ '™"' " J"''«:

.hat the artidavit of the petitioner w^'um",.:
'*'"""''

Two Monntaiiu Election Owe. 32 0»n 8 0E 66

M.i«titution of th/loat rfcord. .u,d ,.;„„ : ZZ^t u,

H oru to t,i Hle( Thereupon tlio respondent in the eonrtl'.l"«- rflis,.,! preliminary ohjeetions triversing the comet
"" f « elause in the snl«titutedi petition whi'hZ dtnns«ed by the judgment appealed from. //,W tha a, h^judpnent appealed from was not one upon 7,^^^nMs,.,l by preliminary objeetion.s, nor a iudgment unon li^"icnts at the trial, the Supreme Court of ranadu had u.innsdietion to entertain the appeal, m,r to r«"se the d.sjretion^of^tbe eourt below in ordering ,l,e subs'ilmed'teord

I>n>mil—PrHlinn—Ahntcmcnt of PiliHim.

Ee Halton Election, 19 Can. S.O.B. 667,

I'arliament having been dissolved hefnre the anneal
a...e on for hearing in the Supreme Court Held that hv

til.' .'ffeet of the dissolution the petition dropped and th^I
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«,nt l)ack to the ™urt •»''"**"",•
„,, Regi.tr.r .lie

hi, .le,».it, but It wa« •'7''"
,t

'
p"«l t« tW Supr

«„tify to the court
'f

"*
'''''V that pH li"» JfoPP"'

X°mU V"r'«"p«-itK.n .0 -uHUe k„ order d.»po

(if tlu" money in Court.

Mt.n BkUob Om., 1» Om.. ».0.E. M7.

The petitioner ""1-7"-"^;;:'";^
'

' ...ajTeu? to

of Cana.la Tor an order J'f^'" i^K *'^»
^^j (,,»» » »i.

or the deposit m the ™
'Z' "^/''.•^•j'Se for Ontar.o

.pplieation in 'he H>gh Court of Ju»tue^
^ ^^^

bJen di.mi.«d and '"» •>« °rde.
t.J

t a
,, ^^^ ^^^

been appealed '">"'•
"^rtmeMcluld .»ue re.itin,

Court »«>«'«^, '"''*.•
;'C place and declaring t ".

{Snerwarentmed'ro h..^ hi» dep,«i. returned.

Utf a**"". Wood »• Bttwart, 1904.

'Before the appeal in thia - -- ^
J.": ii;

I'arliament «a. ^"""'^"KniCin^'^him to «ithdr.

the appellant tor an "^er aUowmg

depoait on the ground h"* l'^^»PP;''„a
after argume

jLtd^n'-enuSUerdTelaHngt^^^

""•n *T3V';rndnruTd'^inr;tXtlef'w
?h

rt.°e Kof"Kfn\'. »ench, Manitoba, for the c

the petition and of the appeal.

Formal J»'»B'"''°'
f.'.*""7tlu- above na.acd pc;ti

•ITnon the application 01 "" . ^,

appellants upon hearing what «aB ».d b
^^

Jounael for the 1-''''°-"
:°lfthat 11 petition v

tlic respondent, and " "PP*»r^"f,3„oh for the Pro-

«.nt"d in tbe Court of King
»
J_^;"

; „„ hehal

Manitoba in December, 1J'00;/°,'\P^„ respondent as

appellant of the undue "t"™ "t ^^'^
'^J^.j„,„e ji,

of the House of .C»niJ™
J^j^^I aud that at th.

Lisgarin the.l'rovmec ofj^.toba
«^^^^ ^^^ ^^^ ^

the presentation »/ **>? i«.d pet
^^^^^ ^^ ^^^

rnt« 21 X^t:L. that the matter of
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f being repai i

egintrar ulioull

o tliri SupreiM.

.)ii ilroppiil li..

that tin- loiiii

order itinpimin^

Supreme Coun
yajiiient to limi

i
tliat a »imil II

for Ontario \\m\

raon, J., had <i'><

i;i, the aupr«iii<

laue rei'itiutt iIh

;claring tlmt ilii

returned.

on fur lieuriiiij

ion wa« roailv In

to witlidraw liis

abated by rinMim

ter argument ilif

the petition liaii

1 to be paid Ihc

led with the i lirk

„ for the eo»>" »1

nniiu'd petilii'ii'f"

by Mr. Ewiiit of

veil of Counsil lur

I petition wii" I'"'-

or the Provinii' of

ig on behalf of tlif

ipondent nil memlw

eftoratc distrii'l «\

that at the tinu' ol

e sum of one ilwn

rk of the said l'"iin

P matter of Hi.' hum

Iietilion wa, tried l-efore ,h,. Hon. .Mr. .\ll,ert Hemenl
killam t.J of Hi, Maje.ty . Court of King', Henrlu for
Manitoba and the Hon. .luM-ph Dubii,., etc. on the
''»>• ".'

....
*'!'," J'"tl"neiv( ««» ,ltliver«l .li,i,u«ing

the aaid petition with coat, a, therein set out And it fur
(her appeiiring that the a|>peal ».„ taken from the »ui,l
ludgment to the Supreme Court of ('aniidH and Ihnt file sum
Hi three hundred dollar, wai ilep.nited with thi> Clerk of
tlie said Coiirt n, wcurity for .•ost, of |1„. ,„i,l „p,„.„| „„,!
that the said appeal wn, duly inscribed for hearing nl the
sitting, of the Supreme Court .•mnmeniinii on lb. Imiiib
.lay of Oetober, 1904. and it iippearinij that on the -"tth
lay of September, 1004. th" Piirlinm.'nt to whi.li ih,. <.i<id
ivspondent had been elected was dia»;.Iveil r the r mt doth
declare that the said petition bn, tbcreliv idiat, ! .n ! thi,t
(lie petitioners are entitled to be paid the saiil ,»,, ',(

. „
thousand dollars and three hiimlred ilollars r. lit .|v d.
posited with the said Clerk of the Court of Ki cm ii.r, i i'.,r

the costs of the said petition and for the - ,u n tic -iii.l

appeal herein respectively, makine in n'l
•'

<i;i,i „f ,,r .

iliousand three hundred dollars, with accr , in,, rest
'

UnfioHM In f/ismm.

In election appeal, it was ronncrly coiisiclc li ih,i- m..
lions to dismira far want of prosecution miii-t be m d i i

the Court. North Ynrk Election Ca.v, Cout. THu li:.; Init

in the Haltun FAcction Vase, 1!) Can. S.C.R. .),')7. th, ( miH
referred such a motion to a judge in Chambers, and since
then the Registrar has heard them, fliirnutimi if- Sni/i/rimi/
KhilioH CiMp, Cout. Dig. 1113. Vnrtin v. Kou Cout Die
1113.

Snticr of trial,

Fontiac Eltctton Oaia, 20 Can. S.O.B. 626.

An objection that the 15 days' notice of trial rc(|iiii-cd

liy the Rules of Court had not been complied with, is not
an objection which can be invoked on nn ajipeal to the
Siiiireme Court where the appeal is taken from the judgment
ir decision on a question of law or of fact of the jiidge who
tried the petition.

>'liniliii() hcarinij of election appeals.

Ctulevoix Election Oaaa, Braaiaid t. LangaTln, 2 Oin. S.O.R. 319.
Per Strong. J.

—" It may be truly said that there is no
ilax of litigation, in which judicial despatch is more desir-

77»»



wm\

780
SDPBEHE COWW BtJMS.

able tlmn that arising out of «°°t™y"'*?„fi^**X c
interests of all concerned, those of the parties, tne c

and the pubUc, alike^require reasonable promptitude c

cision in such cases."

Be North Ontario Section Out, S Oin. S.O.B. 374.

Per Taschereau, J.-"Blection cases affect 1

interests That is why Parliament, instead of leav

the part e, the power of setting down their case for h,

as irordhiary cases, has ordered the Registrar to do

dect°on cases for the nearest convenient time afte

^nsmission to him of *h«
/^'^l/'f?,f^ ,ay«

intended that election appeals should not he delayet

Ke Pontiac SecUon 0»«e, 20 Can. S.O.R. 626.

Per Owynne, J.-" Speedy administration of DUsti

the object of the statute."

Ft»i<J»n</s of fact in court below.

Bellechasse Election, 5 Can. S.O.R. 91.

Held, that an appellate Court in election cases

not to reverse, on mere matters of fact, the findings

iudge who has tried the petition, unless the court

vinced beyond doubt that his conclusions ar.; err

1 ri,»t the evidence in this case warranted the

Tthe clun belo'sthat appellant had been guilty

sonal bribery.

Berthier Election 0«.e, Oenerenx v. Oathhert, 9 Oan. S.C

Held, as to three charges, that on the facts the J.:

of the court below was not clearly wrong and should

fore not be reversed.

Montcalm Election Case, 9 Oan. S.O.B. 93.

Held that the Supreme Court will not reverse

matters 'of fact ^e judgment of the^ud«e who

election petit on unless the matter ot tne eviaen

such a nature as to convey an irresistible conviction

judgment is not only wrong but is erroneous.

Korth Perth Election Case. 20 Oan. S.O.B. 331.

Per Gwynne, J.-" In all cases of '""^."""T
the finding which depends upon the credibility of



judgment of he learned judg. „l,>, hea;s and Ls thewitnesses should never in n,y opinion, be reversed "v anAppel ate Court, and the more espeeiallv i, this the case«.th judgjnents rendered upon these elee'tion petition' the
tr,„l ot wh,eh takes plaee hefore two judges whU "onour'
.int opinion IS neoossary to the avoiding of th,. election-
i.ut where the question in issue depends upon the proper
.nterenee to he drawn fro,., undisputed taets, the . ppeUate
( ourt, ejiually with the (rial court is hound to exerc ^e i sindependent .ludgnient.

For eases on tlie weiglit to he attache,! to tindines of the
trial .ludges, nrfp p. 377. .iiipra.

781

ion of justice \v».
inxnilittion of pelitinii.

Yukon Eltction Oa<e, Grant v. Thompson, 37 Can. S.O.R. 495.

.\ petition alleging "an undue election" or "undue
return of a candidate at an ,.leetion for the Tloiise ofCommons cannot he i)resented and sei'vnl hefore the ,.an
.hdnte has been declared elected bv the iTtiirniuu- officer
r.irouard and Idington. J,T,. dissenting.

<W. The party so desiring to appeal shaU within eight days
from the day on which the decision appealed from was giTen
deposit with the clerk of the court with whom the petition was
lodged or with the proper officer for receiving moneys paid into
eonrt, at the place where the hearing of the preliminary objections.
or where the trial of the petition took place, as the case may he.
if in the Province of Qnebec, and at the chief office of the conrt in
which the petition was presented, if in any other province, in
cares of appeal other than from a judgment, role, order or decision
on any preliminary objection, the snm of three hundred doUars,
and in snch last mentioned cases, the snm of one hundred doUars.
as security for certs, and also a further sum of ten doUars as a
fee for making up and transmitting the record to the Supreme
Court of Canada; and snch deposit may be made in legal tender
or in the bills of any chartered bank doing business in Canada
51 .5,'i v., c. 20, 5. 12.
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Kingaton Election OaM, Oont. Ou. 31.

In this case Henry, J., said:

" Att application wai made. « parU, to me, at Chamber

few day. ago by Dr. John Stewart, an elector of the elect

division of Kingston, Ontario, for orders for an anpeal from

decision of the learned Chief Justice of the Court of Com

Pleas m the case of two election petitions; one against «ie re

of the sitting member of that dlstrlc, and the other aei

another candidate at the same election.

" Although no notice of the application was shewn to

been given, I permitted the applicant to make the motion at

file an affldavit and other documenU In support of It, but

with the Intention of passing the order, even If 1 considered t

were any grounds for the motion, without hearing the pa

Interested.

At the hearing, I Intimated to the applicant that I ha

power m sucn a case, but It may prevent any mlsundcrstac

It my rejection of the motion be recorded.

' The statutory provision for the appeal to this court In

cases Is very plain. Within eight days from the day on v

the judge has given his decision, the party against whom

given is entitled to appeal by depositing one hundred dolla

security for costs, and ten dollars as a tee to the clerk foi

warding the record to this court. ITpon receipt of whlcl

registrar of this court shall Inscribe, the case 'or nei

Within three days after such Inscription, or such further

as the judge who tried the petition may allow, notice tli

must be giver- to the opposite party. It Is "»' "««»»^'

obtain leave from any judge to appeal. The appeal is a ir

of right, but contingent on the prescribed conditions belni

filled If. therefore, the security be not given within thp

scribed time and the fee paid, no appeal lies, and there

power in a Judge of this or any other court to order one.

• No security was alleged to have been given or mont

posited. The record has not been returned and her

Selther this court nor any Judee of It has any jurisdiction

ever in the matter."

«6. Upon such deposit being so made, the said clerk or

proper officer shaU make up and transmit the record of thi

to the Registrar of the Supreme Ocart of Canada, who sh;

down the said appeal for hearing by the Supreme Court of C

at the nearest convenient time and according to the mles

Supreme Court of Canada in that behalf. R.S., c 9, s. 61

The eight davs within which the dejiosit "i»«t '";

is imperative, and the time cannot he extended I

Snpreme Cimrt.



at Chambers, a

at the electoral

appeal from the

lurt of Common
jtalnst tlie return

e other against

i shewn to have

le motion and to

:t of It. but not

considered thfre

iring the parties

It that I had no

nlsunderstandiOK

his court In iiuiti

he day on whuh
alnst whom it is

andred dollars as

the clerk for for-

lipt of which ftip

:ase for hearinR.

uch further time

V, notice thereof

not necessary to

ppeal 19 a matter

dltlons being ful-

1 within the pre-

and there Is no

order one.

ven or money de-

. and therefore,

jurisdiction what-

laid clerk or other

record of the ca=e

ada. who shall aft

le Court of Canada

;o the mles of tb«

c 9, i. 61

lit inURt 1"' iiiiiA

extended li.v thi

Uotion te dumiss for waul of tiruscculicn.

He Uifu ElacUon, Wood t. Stewart, 1904.

In this case the judgment was pronounced upon the
petition on the 30th day of October, 1902, and on the 7th
.November IcUowing, the petitioner deposited with the Clerls
of the Election Court, the necessary security and lees iu
connection with an appeal to the Supreme Court of Canada
The record was noti certified by the Clerk to the Registrar
of the Supreme Court until the 'Jtli dav df January 19(14
and was only received by the Registrar on the IGth January'
l'J04. and consequently there elapsed between tlie day of
the giving of the security and the certifying record h perod
of (me year, two months and two days. The respondent
moved before the Jlegistrar in Chambers to dismiss tlie
appeal for want of prosecution, and the material liled con-
sisted of an affidavit by the solicitor for the respondciil tliat
tie Court stenographer had intormed jjim tiiat iic nau liccii

instructed by the solicitor for the apitellanls not to proceed
with the transcription of his notes of evidence, and that this
was the cause of the delay in having the record ccrliiicd by
the election clerk. The solicitor for the appellants, on the
coiitrar)-, denied that be liiid cvcu given any suirh iiistruc
tious and iillcgcd that be bad alvvti.vs been anxious to have
the appeal prouiptly procecdcti with. The Registrar made
a preliminary order directing tiic clerk of the Election
liiurt and the stenographer to foiward a ccrtihcate under
tlicif respective bauds and seals accounting for delay, if

any, in extending the notes of evidcnc^e taken at the trial

of the election petition. These officers having satisfied the
Registrar that the solicitors for lliii a|,ipellants were not
responsible for the delay, the motion to dismiss was refused.
In his reasons for judgment the Ucgistrar said:

"The appellant is required williin eiglit ibiys fnim the
ilate of the decision to deposit with the Clerk <if the Court
or tither proper officer the sum of if:!()n and a rurther sum
of *l(l as a fee for making up anil ti-ansmitliiig the record
t i the Supreme Court. Having complied with this the ap-
I'l'lliint is under no responsibility for any delay which may
;in.^^ iii the office of the clerk of the Election Court. The
latt"- may unnecessarily and unreasonably delay the trans-
<m ! nf tbn record. He may have trouble in getting the
not-. Ill' I'videnco extended. lie may be in doubt as to the
mat»ri:il contuimxl in the record. He may have to consult
the rial judges with respect to this material. This does
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uot coaceiii the appellant. Neither neeil iie be il

hy fear that the clerk will fail to incorporate in th(

material which the appellant deems essential bee

will have an opportunity when the record has been

hy the Resistrar to ^ipjily to the Supreme Court ii

any error or mistake corrected.

"in the next place it is to be remembered thi

interests require that the right ol' a member to sit

liament should be finally determined at the earliest

possible. This is abundantly clear from the sti

visions of the Controverted Kleetions Act which 1

lime tor each step in the cause. Vide sections 9, 10

JL', 43. These clearly manifest the intention of Fa

that election trials should be promptly disposed

further authority were required it can be found

decisions of this Court. Mr. Justice I'atterson in th.

Ulcclion Case, 19 Can. S.C.R., p. 557, says; ' 1

material to attempt to apportion the responsibility

waste of two years before reaching a decision so u

promptness which is aimed at by the law' respect

Iroverted election.'

"it follows therefore tluit though an appellant

be held responsible for delays made by the oftice

(;ourt, yet if he unwarrantably interferes in the pri

in the clerk's olliee eausint' an unreasonable and uui

delay he iriii\ lieeonie liable to have his appeal disii

I'ii/i" Xorlli Oiitayio Ehitioii Vase, infra, p. 785.

Neither euu the time lie extended by the tna

UBiler section 71. as election petitions ;irc expressly

h\ this seeli.ju from tl-.- |iower v'iven to the court

,-xi-nd the time lor bnnging an appeal.

Kules I to 5" inclusive of the Supreme Cour

Kule 12. do not hpply to election aiipeals. Vide

\Kltra- p. . „ .

\{ni- 12 provides for the convening of a speei;

,r the r.iui' for the hearing of election appeals.

Tlic -ules providin-r for the layment of fees to t

trar and taxirtion of costs are apiiliealile to election

The BU-sistrsr sboiibl not set down an eleetio

until the '•-«' of in provided l>y Rule .'ifi, has lieen

Re North Ontario HecUon Cue, 3 Can. S.C.E. 374.

Thi- record uas tranmlitted to the Registn

Suprine <'"iirt on the llti June. 1S79. On the :



On the Jtlli Sep

-(PPENOIX E.

printing part of the r,P„rd. ft annnnll^
'".'''^P^se with

cation was made, that the tee f,^r^lT ^' "'""" "•>' "PPU-
«ot been paid to the rI^JZ u|!" n'TM'" "PP™' had
-lerem referred to, the O ,™'

/," ,"'";
^'V'"''

»"'"<•"''
tlio application until sueh fee ho u i. "^T'^ *° ™tortain
duly entered. Therenpnn ,he ,!.« Z^'^'^

">" "PP™!so.^^ paid the fee. .„d the C^^^^Z tCT^;:

Jiz currdor "r "-' "- »"« «•
..te tin.. „ th. co« 0, .H.1 r ""*""' " """» ''«'

.pp-i-d f.o„ w^rn'^irrrthi t" '"- ''"'''°»

.«d prtitlon .tr«t«i by ,„eh .D».r 1 " '"*'" "" ""

Ittriag of ,ach preUminarv nhl^T "'""nted on th.

p.««on. .. tb. iTzi "1:^:1 x^tf
"" " ""

having b«n so set down for h.aring „ ^C^ h
""""'

..tic. if h. ,0 d..ir.a, toit th. „bi«t of th.
".

"''' '" ""''

2 Th. appeal shaU thereupon be hearH >„h .. .
tt. Supr«n. Oonrt of Canada which shaU „r

''" '^

>™.t upon ,n«lona of law or of ct „ J'"' '"=' "'*•

•' .-h Court ourtt to hav, ^..n ^« bTtb^
"" 1° °'"""'"

judges whoa, dwision is ann.ai^i f
"""^ " *'^»1

«' Canada u„y ^Xe lUTrt IT; ^^1" 'T"' °°""

"or«.id, and a. to tha cost, of"h. ap e^'l",:"^;*'-"'''
-

't the trial w«i in.prop.rly r.j«t.d ^L n " *"*•""

«ne.. .0 be .xaminad before Hon

'

""' """ ""

^"'"' "/ appeal.

I

''"'„';"-™ .^-^o" Ca... Wh«l.r V. Gibb. 3 Can. S.C K 374

l'-''.^after{^^;j:-;':;x^-t;t--:;

7Hn
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the matter of the petition £or hearing, given notice in v

tS trr"ponient%r his attorney or »8«»t. ."' »""* '

down nor appUed to and obtained from the J.udK« "^

thrnetition further time for giving .uch notice, as r«

by the^th action of the Supreme and Exchequer

Act
Held that thU provision in the sUtute was nnpt

posts of the motion.

Subsequent to this judgment the »PP;"«°' "?'

"rin. bv' .he".preme^C„urt „t the Fe^rua^^

H^l^a.;:jnr'Sy1-^^rS./^
ot «"?". «'="'°*-

, The respondent thereupon r

rlThetpp^t^;.nth'e,rouSdtUa^tb^^

delayed to ,,rosecute his appeal, or fa' << »» """S

TIrd that the power of the .ludste who r ed th

for hearing. Tasehereau. -T.. .l.ssenting.

Costs.

" The usual praetiee has been tf; '""f^^ ' ";

eosts of an ;!-*7„J'i;';?,;,,,;v'Utv but the

Ontario EUction Cast ( " n^'fr v.
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I notice in writiu^

it, of aucb Kttiug

e judge who tii 'd

lotice, as requiiod

Exchequer Cimrt

e was imperatin;

lition precedent tu

Supreme Court tu

g Jailed to coiiipiy

jrant relief uuil«

ppeal could not lip

Bt o£ appeals, »itli

pellant applied t,

tend the time Icir

judge granted tli.

iding the tiiin' lor

1 day of Ut'i-i'iulifr

,n l)y tlic Ri'L'i-^tia:

le February *"i"ii

it time, iind M 11"

ithin the tiiiu' iii'ii

;herpupon mov<il i"

he appclliint iiii'liily

(1 to bring thp saiii.

tliiit the judi!i' wli-

xtend the tiiii'' 1"'

roin the first -' niic

ristrnr of this i nii"

iio tried the i>-liti"ii

ir giving sncli iiuli'

pxeroiscd aci'i'iilm-

iving madt' ^'I'li ;ii^

erly liofon- tli-' ''"'i'

h^.W .vt^
l«»-hereau, J to permit an applieation tothe <-ourt tor an ainendment of the judgment, to enable therespondent to set-otl against the ,.„,ts of appeal, ™»ts allo,™) respondent ,n court below. Th,. ainendment waa made,.nd the ,.xecution stayed by the Court, Kebruarv, 1881Ihe payment of interlocutory costs will be enforced "bv writs

..I execution issued by the Siipri'me Court. This wa"s done

't'i«n " "r p"'""^ f'f""
f'"" "" 'I'" 23rd January,

1S80. Cass. Prac. 2nd ed.. p. 120.

«8. If an appeal, as provided by tW. Act is made to the
Snpreme Ooart of Canada from the judgment or decision of the
trial jadgea, they shall make to the Supreme Court of Canada
tlie report and certMcate with respect to corrupt practices herein-
bsfore directed to be made, and may make the special report a<
to any matters arising in the course of the trial as hereinbefore
provided, and the same, together with the decision and findings,
if any, with respect to corrupt practices by agents hereinbefore
provided for, shall form part of the record in the said matter
to be transmitted to the Snpreme Court on such appeal 54-66 V
c. 20, s. 14.

Thi. (..rtificate and report retVn-cd (, in this s«'lion arc
Ml ,nit m tlio following .sections of tl-.o Dominion Contro-
vviti'd Klections Aot.

."i8 At the conclusion of the trial, th; trial judges shaU de-
termine whether the member whose election or rturn is complained
of or any and what other person was d.,ly returned or elected or
whether the election was void, and ciher matters arising out of
the petition, and recimring their determination, and shall, except
m the case of appeal hereinafter mentioned, within four days
after the expiration of eight days from the day on which they
shall so have given their decision, certify in writing such deter-
mination to the speaker, appending thereto a copy of the notes
i'f evidence.

•2. The determinat n thus certifled shall be final to aU intents
and purposes. E.S 9, s. 43

.•>!• Every certir ate and every report sent to the speaker ia
Pors.ance of tlu A-, shaE k. under the hand, of both judges.
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a U tht trill JndfM di«« ai to wl«th«t the mirnUt

morn or elwtion U compl«lntd of w.i duly rHurnwl or ol

th«y ihaU cortify that difforonco, and the m«nl)«r .htU be d

dsly elected or returned.

3. If the trial judgei determine that inch memher wi

dnly elected or returned, but differ ai to the reet of the

mination. they .haU certify that difference, and the electioi

be deemed to be T-^'d.

4. If the tri!-! adges differ a> to the rabject of a report

Bfeaker tbey ^'H certify that difference and make no

on the subject a which they .o differ. 64-66 V., c. 20, ..
1'

(((> When any charie is made in an election petition

corrupt practice having been committed at the election to

the petition relat«i, the trial Judge, .haa In addition t

certificate, and at the same time, report in writing to the S:

(a ) Whether any corrupt practice has or has not ben

to hare been committed by or with the knowledge and^

of any candidate at such election, etating the name of «u<«

date, and the nature of such corrupt practice;

(b.) The names of any persons who hare been proved

trial to have been guilty of any corrupt practice;

(c.) Whether corrupt practices have, or whether t

reason to beUere that corrupt practices have ertensive

vailed at the election to which the petition reUtes;

(d ) Whether they are of opinion that the Induiry i

circumstance, of the election ha. been rendered Incomi

the action of any of the parties to tke petiUon, and that

ln«uiry a. to whether corrupt practice, have ext«udvely »

i. deeirahle. R.S., c. 9, s. 44.

6t The trial judge, may, at the same time, make >

nport to the Speaker a. to any matters, arising in the c

the trial, on account of which ought, in their judgmen

submitted to the Honse of Commons. R.B., c. «, s. 45.

69 The Registrar shaU certify to the Speaker of tl

of Oommons. the judgment a>d dwiWon of the Buprem

cMiflning. changing or annulling any deeirion. report o
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of the trial Judge, npon the ceyer.1 ,„„tion. of law m wdl „of fjjrt npon Which the appeal wa. made, and .herein .ZiTn",

™^J^ ,^!^
'"""* '" '"• «'»•'"'• ""'»" they arecontaned. „nnU«l or changed, or I.f, „„.j,„.a ^, J^,

*"

R.O., I. », i. Dl;—64-66 v.. c. 20, i. 13

.ippfttl to Prinj CoiDicil.

8. Olengarry Election, 69 L.T. 37»; 4 Times L.R. 664
I" (leliv,.,-,un judgment upon „ ,„.ti,i„„ ,„,. , ,

..w would h* ..ntfrtained.
'onl,nv,.rt..,l ,.1,m.|,o„

7m»
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Appendix F.

Appeals under the Railway Ad

THE RAILWAY ACT.

R.S., c. 37.

55. The Bowd m»y, of iu own motion, or npon th«

crtlon of «ny party, »nd npon inch Mcnrity b«lng giTOn

directs, or it the reineit of the Oovernor in Oonncil rtete

in writing, for the opinion of the Bnpremo Court of Oanad

any Qneation which in the opinion of the Board is a (jnesl

law.

2. The Supreme Court of Canada shall hear and del

the duestion or uuestions of law arising thereon, and rei

matter to the Board with the opinion of the Court t

3 E. Vn., c. 68, s. 43.

50. The Governor in Council may, at any time, in hU

tion, either upon petition of any party, person or compan:

ested. or of his own motion and without any petition or i

tion, vary or rescind any order, decision, rale or regulatiot

BoMd, whether such order or decision is made inter pai

otherwise, and waetter such regulation is general or lin

Its scope and ayiiLication; and any or'ir which the Qov<

CouncU may make with respect thereto .liall he binding

Board and all parties.

2. An appeal shaU Ue from the Board to the Suprem

of Canada npon a question of Jurisdiction, but such app<

not Ue unless the same U aUowed by a judge of the sai

upon application and upon notice to the parties and th



^ay Act

)T upon th« appli

b«ing (inn as it

oandl Bt>te a cast

lit of Canada upon

rd ia a (inettion of

ear and deteimin!

eon. and remit the

tlie Court tliereon

time, in Mb di»ore

I or company inter

petition or applica

or regnlation of the

ide inter parties or

ineral or limited io

Ich the Governor in

1 be binding on the

the Supreme Court

at snch appeal shall

!e of the said Court

rtiei and the Boanl

aiTiNDix r.

u* kMfinc mh of them .. ,pp,„ ^ 4^,, ^„ j, ^,^,
tt. oo«i of ..oh appUeation ahaU be in the dl«»,tion of the

J. An appeal .hau atao Ue from the Board to ..ch Cnrt .p..
«,7 «nMtio. which in the opinion of the Board i. , ,«.u,n of

I- S( .B. o.„, u,fra. p. 797, the „l,„v,. s>il«.,.tinn H »««ain.'ndcd so as f<i read aa follows:

3. An appeal .haU also lie from the Board to each Court upon
any ,n«ition which In the opinio., of the Board I, a ,ne«ion
of law, npon leave therefor having been Bret obtained from the
Board within one month after the making of snch order or de
csion ,onght to be appealed from or within such further time
as the Board under apodal clrcumatances ahaU allow and after
notice to the opposite party stating the grounds of appeal.

3a. No appeal after leave therefor has been obtained under
subsection 2 or 3 of this section shaU lie unless it is entered in
the said Court within thirty days from the making of the granting
leave to appeal. (9-10 Ed. Vn., c. 50. s. 1.)

I Upon such leave being obtained the party ,0 appealing
shaU deposit with the Registrar of the Supreme Court of Canada
the sum of two hundred and fifty dollars, by way of security for
costs, and thereupon the Registrar shaU set the appeal down for
hearing at the nearest convenient time: and the party appealing
shaU, within ten days after the appeal has been so ret down, give
to the parties affected by the appeal, or the respective solicitors
by whom snch parties were represented before the Board, and
to the Secretary, notice In writing that the case has been so set
down to be heard in appeal as aforesaid; and the said appeal
shall be heard by snch Court as speedily a'! practicable.

S On the hearing of any appeal, the Court may draw all such
raierences as are not inconsistent with the facts expressly found
by the Board, and are necessary for determining the question of

7»l
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imiidictioB. or Uw. u the cm. ».y b., »d .hdl c«tify It

opiiaon to the Board, .nd the Board OfU make an order In ac

cordance with each opinion.

6. The Board ehaU he entiUed to he heard, hy connsol «

otherwise, upon the arpnnent of any inch appeal.

7. The Oonrt shaU have power to Hx the costs and fees to I

taxed aUowed and paid upon snch appeals, and to make mles i

practice respecting appeals nnder this section; and nntU sn.

mles are made, the mles and practice appUcahle to appeals fro

the Excheaner Oonrt shaU be appUcable to appeals nnder this A.

8 Neither the Board nor any member of the Board shall

any case he liable to any costs hy reason or in respect of a

appeal or application nnder this section.

Save as provided' in this section,—

(a) every decision or order of the Board shaU be flnal; ai

{i ) no order, decision or proceeding of the Board shall

.uestioned or reviewed, restrained or removed by prohibition,

jnnction, certiorari, or any other process or proceeding in .

court. S B. Vn., c. 68, s. 44.

General Order No. 88 of the Supreme Court, pa»ed

the ]4°h June 1905, now incorporated in the R-les »a »
,ers 80 and 81, contains the following provisions with r^I

to appeals from the Board of Railway Commissioners

*^*'^t '-Wherever a reference is made to the Court by

Governor in Council or by the Board o£ Railway Com,

"rers for Canada, the case shall o;^y be rnsmbed by

Reeistrar upon the direction and order of the l^""" 'S thereof, and factums shall thereafter be filed b^

i'frt'i^s*?: t'e'reference in the manner and form and w,

;•,« time renuired in appeals to the Lourt.
. .

4 ^hen"ver an appeal is taken from any dee.s.o,

the Board of Railway Commissioners for Canada purs

to the P«4ions of the Railway Act, the appeal sha

t ::!ZZ^^r^^ ?he question for the decision o

Court.
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All the rules of the Supreme Court from 1 to 44 both
inclusive, shall be applicable to appeals from the said Board
of Kailway Commissioners for Canada, cxcent in m far aa
the Bajlway Act otherwise provides."

Section 55 provides for obtaioint tlie opinion of the
Supreme Court of Canada upon any question which in the
opinion of the Board is one of law, where the opinion is
desired by

(a.) The Board.
(4.) Any party, or

(c.) The Governor iu Council.
In any such event the Board states a case for tlie uuiuiou

ol the Court which is forwarded to the Be«istrar of the
Supreme Court, and an application should then be made
either to the Court or a judge for a direction under the
above General Order, No. 88, (now Rule 80) to have the case
set down at some sittings of the Court, and after the direc-
tion is made, the case and factums should be printed and filed
as in ordinary appeals.

C.P. Ely. Co. T. James Bay Ely. Co., 38 Can. S.O.K. 43.

Held, on a reference concerning an application to the
Board of Eailway Comniis-sioners for Canada for the ap-
proval of deviations from plans of a jiroposed branch line,
under scctiiiii 4^ of •I'iic liailway .U't, 1!)03," it is com-
petent for objections as to the e.tpiratinu of liiiiitati<m of
time to De talien liy the said Board, of its own motion, or by
any inlcrcstod party.

Essex Terminal Ely. Co. t. Windsor, Essex & Lake Shore Rapid
Ely. Co., 40 Can. S.C.B. 820.

On 12th August, 1905, tlie Township of Sandwich West
passed a by-law authorizing tile W.E. etc., Rly. Co. to con-
struct its line along a named highway in the municipality
liut the powers and privileges conferred were not to take
i^ffect unless a formal acceptance thereof should be filed

within thirty days from the passing of the by-law. Such
acceptance was field on 12th September, 1905. Tliis was too
late and on 20th July, 1907, the council of Sandwich West
and that of Sandwich East respectively passed by-laws con-
taining the necessary authority.

In April, 1906, the location of the line of the E.T. Rly.
Co. was approved by the Board. In June, 1906, the Board
made an order allowing the W.E. etc., Rly. Co. to cross the
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lino ot the C P R. In March, 1907, another order respe

«id erasing was made and also an order approvint

KeatiorSfhe W.E. Ely. Co., the municipal consent

obtflinod three months later.
, ^ .i, ,

The E T Rly. Co. applied to the Board to have the c

0, ?e,^906,Ld.larch, 190, ^^^^^^^^
i;r.h;rv^t*rh'''poinf'w'heS'the° a^pUcant proposed t„

it to discontinue its constniction at such PO>nt »'. >'

f!'S; the senior road and that the W.E. Bly. Co m.v,.

Gained Te'Teauisite authority for locat.n. , shn,

SeJ^hrtt^aS^^^-^r^^o^^;^
,Md orders: nod that the by-law.. P?^'^^.'" /'^'j

;^-r"^rr:ai^i^^:^-^--^\?
fawfnlly m.thorize the latter company to mamtain an,

iitc its railway thereon. . „„

It was Icld further that Icnv.. »f the »™'d is "e

to enable the E.T. Hly. Co. to lay its tracks acro», t

*°«rof the W.K. Rly. Co. on said h.^hway.

It was also held that the Board in exercise of

and operation of the W.l.^Kl.
^^^^^ .^ ^^^, ^^^

Ibe'cVR near the Present crossing and to appor

-*^'™%vit^"^:s^»^ori,

E^vSSSetrf^u^z^
W E Rlv. Co. to the new point of erossiuR.

?L^ S'eT i: ::etfr«e^opin1on of the .
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It hag been the practice of the court when the Board has

.nt^irr''^''"™ 'VPP'"' "" « luestion ofXw, tourant also leave to appeal on the question of jurisdictioi ifthere ..douht whether the matter in dispute may not heviewed either aa a question of law or a question of jurisdic!

In the case of the Montreal Street Rly. Co. v Montreal
lcrM,nal Rly. Co., 35 Can S.C.R. 478 iir. Justice S"wick before whom the application was made for leave to
appe.,1 directed the registrar the request the attendance of
the solicitor for the Board, as subsection 2 contained the
express provision that the Board should be heard on sucl,
applications In the first edition of this work it was ».iid
since the above decision on applications for leave the soli-

citor for the Board has always been present," but more re-
cently the Board has not been represented.

Montraal Street Rly. Co. v. Montreal Terminal Ely. Oo 36 Oan
S.O.R. 478; 36 Can. S.C.R. 369.

The Montreal Terminal Rly Co. by virtue of its charter
and an agreement with the town, passed th-ugh the town
of Jiaisonneuve and obtained an order fj the Board of
Railway Commissioners approving of a rancli line on
hrnest Street in said town. The Montreal Street Rly
operated a tramway which c.\tinded into Jiaisonneuve and
without construeting the intermediate section, proceeded
to place a double set of tracks on Pius IX. Avenue where
it crossed Ernest Street thus preventing the Terminal Co
from proceeding with the construction of its road on Ernest
i^treet. The Board directed that the appellants should at
ihcir own cost and expense, within forty-eight hours after
service of the brder, remove the rails, ties, etc., laid by
them at the intersejtion of Ernest Street, and Pius IX.
Avenue, and restore the roadway as nearlv as possible to its
oneinal condition.

In ^-ranting leave to appeal llr. .Tusti('e Sedgewick held
that • -e was grave doubt as to the jurisdiction of the
""« Railway Commissioners to make the order com-
plaii. of, and whether or not the order amounted to an
interference with the matter falling exclusively within th"
jurisdiction of the Superior Court of the Province of Que-
lle, and that the questions raised were of sufficient public

7!»r.
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&.s»ion.« am. defmed the.r pow^^^^^^^

Thp Suorme Court held, lasciiereau, ''"'

cuaL .1. Sting, that the order of the Board of E

Commii^ioners was without gur.«J.ct.on.

Th. J«a« Bay Wy. Co v. Th. Grand Trank My. Co.,

A ft Tk 372

,,jrcrt:^r3J^r=vM
«^F;^^r';^rt:era;::i^r^^«"p-'

EirHSi'^-rrCi^^vth,
'"'"Tt^^mren.o Court heUl that th. question inv

tliis ease.

Williams V Grand Trunk My. Co., 3C Can. S.O.n. 321.

"*'•
"vro'ff iX"of^t'ci:rin'chaU:

;:r.;';;:>t;lve"'to%;.nl fro. « decision of t

,.f Uailwiiy Commissioners.

Canadian Northern My. Co. v. RoMnson, Cont. Oa.s. 394

In tills ciiFC Maclcnnan, J., snid;

•'The mlv ground on which the motion is or

r..t.d undo^h. Railway A..t,.1903, .s « wa,. »

ir-^Ts^i^oy'thrAn^^s^^le
3!r^;^'rxrz^r:Jtr^^
Lloar that T o.i.ht not to allow the railway eompa,

motion to he costs on the appeal.



It Wy. Co., 37 Can

*1TINDIX p.

(Jo. y Montreal Ternnnal RlyTo 36 Cao S^P r' ,'«,"•

Conodian Northern Hly. Co v Hobimon^'i P a ,.*£'

c^M cJ^. a^R'T^st«ri;- c?r;?r; r*r" f''

45 Can. S.C.R. 346.
'

"^^ ^^"'"'""''«0"«.

S.C.B. 412, leave to appeal on a ([Uestion of jurisdiction wasgranted by Mr Justice Anglin on November 25th 1909 „7dleave to appeal on a question of law was gran el ,v theBoard on November 26th, 1909.
•

In Grand Trunk Rl„. Co. and Canadian Pacific Kt,i Co
\SV^ r'»-»nto, 42 Can. S.C.R. 613, on ,he fi"h of July
909, Mr. Justice Duff granted leive to appeal on a ZZ'.
.on of jurisdiction, and on the same day ihe Board gave
lenve to appeal on a question of law

lure, '^z (..an. 8.C.B. 5o7, leave having been granted bvHoard on question of law, on August 7th, on October 13th
the Board made an order extending the time genernirv f„r an
application to the Supreme Court for leave to appeal on
question of jnrisdiction, and on October 28th, this time was
extended until November 10th. On the 5th November Jlr
Justice Duff grantea leave to appeal on a question of iuris-
dietion, but resevved for the Supreme Court the determina-
tion of the question whether the Board had power to extend
the time for bringing the appeal be.vond the 60 days pro-
videcl by s. 70 of the Supreme Court Act.

.1, f'^
I">»is. Davies said: "I have reached che conclusion

that there being no limitation in the Railwav Ait upon the
power of a .pidge of this court to grant an" order allowing
an appeal from an order of the Board of Railwav Commis-
sioners on the ground of want of .iurisdietLm. and no rule
ot this court limiting the exercise of such power, it remains
imtrammelled. so far as time is concerned, unless there is
something m the rules and |>ractice applicable to appeals
from the Exchequer Court, which must be held to limit it.
Ihpse rules are. under subsection 7. of section .56 of the
lir.ihvay Act (3 Kdw. VIT.. c. .581. made applicable to ap^

7»7
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,e.., BUCK - ''>^".,-i^rt"K'A^
to Huch aPP*"'*-, /,''"7/„"/ a judge o£ thi. court to

„i appeal ITo,,. t''7.«'^^'J „"^ UtiR^ted U p.

„pi„.on tl>»t the v^hole question be.
g._^^

K^^
^^ ^^

^rSr-rt'S ;S^j'uon"'in tUe Board and that .

jorisdiction to hear th« appeal
^^^^^ ^^^ ^.

Anghn, J., Haid: I
^S'o? the Sm.reme Court A

limitation imposed *>y » -es »' "« o^
j^^.,^^

not apply to the appeals
*'7g^f„^V Sec. 36

missioners under «; ^^
»V„t <umfer rights of appei

of the supreme Co»;\,^^\™tu "
69 applies'

provincial courts. 1° tnese app
Commissionei

of appeal from the B^^'t ,L RaUway Act, which
certain cases, conferred by '^« f^'^^^j^^i'u up™
the condition that in cases ""ere the appeal P

tion of jurisdiction the leave of » J^^ot t

Hrst be had and, in
»-V„,^72u be' obtained,

of law, the 1««^? °f
^^.^''eo of the Supreme C,

reason for holding '"at s^ <>•' " ^^ ^her c

irrnfpSce^alpSefo a^/^aJf- the .

court-tends to co^fl™;-;;^'^"^-*
^„, ,ies, t

proliuytd^u,^sdiction\o m^^^^^ ,
P/-

it, extending the time for appealing^ 1 1
s^

Court Act -re apphcab c n «. far -Jh^,/P

a question of law the o.

^^^^^
,

power under s. '1 "•/'", .°J^ „,.» an appeal wi

i;„thing to 7"«»t
*;Xlwa; Ac" unfess the

under ss. 2 of s. 56 of
"f

«"™°^
the appeal brou

.udge of this court be obtained and the PP^^

^X^^ *Ut.°therefore, in my opm

Leave was granted i\v i"
^^g „„,

311.
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APPENDIX r.

The queitioii of law must be apccificaUy mciilioned.

OsumUu PmUo BaUwtjr Oo. t. City of OtUwa. Jum ISth, lUO.
In this case the question of law raised by tlie Board as

to which leave to appeal was granted by the Uoiiiil were as
follows

:

" 1. The Board wiis in error in holding that the terms
upon which a subsidy was granted for the construction of
the Alexandra Bridge, or the granting of a bonus in aid
of such construction, by the ratepayers of the City of Ottawa,
were elements proper to be taken Into consideration for the
purpose of determining wlietl'er the Company's Union
Station in the City of Ottawa afforded adequate and suit-
able accommodation for tin: accommodation of the passenger
trafBo of the Company.

" 2. The Board was in irior in lioldiin; the the Union
Siati(m of the (.'oinpany in the City of Ottawa, did not
alford adequate and suitable accommoilatiou I'or the re-

(fiving and loading of traflie olfeiod for eiirriiiKe upcm the
railway, because eertaiii coinplaiimnts found it necessary
to use the eleetrii' cars as ii iiieiiiis of goiui; to or of lOTnini;
away from the said station.

" 3. The Board was in error because, althou^'b the
irawiiis for judgment admit that it was without power to
order the (Company to arrange lor the arrival and departure
nf trains from the Central Station, Ottawa, it has ordered
Ihe (^impany to operate all its passenger trains, both north-
liound and south-bound, on its Ontiiieau Branch, from a
point at or near Sapper's Bridge in the City of Ottawa,
and to frunish adequate and suitable nceoinmodati n for
receiving and delivering passengers at that point, although
the evidence established that there is not. it the said point
near Sapper's Bridge, any station of the (Jom|iany or junc-
tion of the Company's Railway with other railways, or any
stopping place established for that purpose.

" 4. The Board was in error because in making the said
order it assumed jurisdiction to order the Company to oper-
liti' its trains and to furnish adequate am! suitable accommo-
dation for receiving and delivering passengers at a point on
its main line where no station exists, and where no stopping
place has been established."

When the ease was called it was announced that "the
majority of the Court is of opinion that we cannot hear the
appeal at the present time at least as the Railway Board has
not submitted any question vvliieb in the opinion of the
Board is a question of law."

7WI
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In the (.'lue of the C'aii<i<iia« i-acific Kly. (Jo. ot

Canadian Surlhcrn lily. Co. v. Tlw Hoard of Irad*

cT^Hryina, 44 Can. S.C.K. a2», Anglin J., «.d.

"A motion to extend the time tor letting down an

trom an order of the lloar.1 of Itailwuy Co,nini»».onen

"appeal having been granted l.y the Hoard ou the

that the application before it involved quenion..

Z . ue»tion« of law in re.pect of «l'"=h t'". »«•

given leave are not .tated or o herwiw3 Jf"""! .'» '.'

granting leave. The .tatute clearly conte.nplate« t

Board .hall, telore granting leave '« "PP^.f • ''«'"^'

,.ny question upon which an appeal to thia «ourt i.

i, a question of law. This involves the .dea that tl

of the Board shall be tjiven in respect ot one or more

qu«rtion., which should be stated or "tl'"«'""'f

defined, in the order granting the leave. It is not

nartTes inder a general order for leave to appeal,

suJh que"ri«o» «» they "'"y ^''^ '" V'f'.•,<" 1"'",

Uw neithe. is it for this court to decide whetl

quetltion raised upon an appeal is or is not a qujatior

The statute confers this power and imposes this du

the Board whose decision upon it is not open to

Because the order of the Board granting envc to ap

not specify or define, by reference or o herwise. tl

^onrquestions of law in respect of which cave t

"Z given this court, in June Inst refused to ente

rnneHl in the Oatineau Valley Railway C«>.e. F

thTt Hdgnient. the present motion must he refu

however on application the Board sees fi to make

riving l^ave to appeal in respect of specid.. que tio:

r "ts opinion are questions of law, this motion

""'^iT'win be perceived that under section liB, sub,

the Board ma/grant leave to appeal "h™ " f„
nnestion of law is involved, whereas sn "PPejl »'

Sn 2 only will lie if a question of jurisdiction

involved.

Practicr.

The first proceeding upon an "PP-""' "^t" '/»'

under section SB, is the filing in the office of the

of a case certified under the seal of the Board,

tiee in th[s respect is substantially the same as <

*'r7in"ry* appesK The parties n.ree as to the e.
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1 after leave grnnteii
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» same as obtains u

as to the i-ontpnti of

iiniNDIX ».

the ««»< and the appellant has the wiiiie nrinted un.l ..«,.i(i^
to the Reiristrar of the Supreme fourt ,v .hi « ''""""J
,h. Board of Railway -.o'mmi^iot" '

Tf he ,«"«'.«
.mable to a^ree, the eas.- i. ,ettle,i |,v th. (...Lfv u
.hiiirnian thereof. * "" ""»"' >" 'he

8. 56 «,. 4. A» they have done with respect to tl...corrMpondinB sction of the i: . , |,„,r Court Act h.r ™
missioners for the Revision „f tl. Htru™ h« •!' r, ?e, i
the oripnal section, 3 Edw VII ,. -,« 1 j.

''''''""'d

^d. that the time from which noiiee ot\Wo„\ n.nlh;/,";':

t^t>'^':t<.T
""'" *" '"•"•^"'' """'"'"• ' «' '^

Appeal to thf Privy Conneit.

Ouudlu. P«,Ulc Wr. Oo. T. Olty of Toronlo and th. Grand Tr.,11
Bl». Oo. (IHl), A.O. Ml.
Ill this case Lord Atkinsoi said: "The Railway Board i.

™nstitut«l by the Railway Act of 1903 (3 Edw VU c 58Hy ». 2B very extensive powers are given to them aii to the
orders they may make affecting the rights and obligations
of railway companies. For the purpose „f exereisjng their
jurisdiction they are a Court of reeor.i and have all the
power, of a Sup-rior Court. By ,. r>6, subsection 2, an
appeal, if allowed by a judge of the Supreme Court, li<^ to
that Court from the Hoard on any question of .jurisdiction
and by subsection 3, on any question of law, '

eavc of the
Board to the same tribunal. Bv subsection of the same
seetion the Supreme Court is to certifv to the Board its
opinion on the queotion of jurisdiction or of law so referred
to Lt. and the Board is to make an order in accordance there-
with And by subsection 9 it is provided that the order of
the Board m to be final and it is not to be restrained or re-
viewed, questioned, or removed by prohibition, iniunction
etc.

" It is argued that, as the Supreme Court only certifies
its opinion, the order made is the order of the Board and
this IS declared to be final. Bnt a Court of Appeal, unless
empowered to make such an order as they think the Court
appealed from should have .ade, can only certifv its opinion
to the Court appealed from, leaving it to the latter to act
npon the opinion so expressed and to make the proper er.
That IS merely machinery, however, \roreovcr it is ex-
pressly provided by subsection 3 of section 56 that the Court

HOI
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the nection >• not '""""'"";,: „. the Crown,

from the judgmenU Appealed againrt.

0,^ lr«* Ely. 00, ». B.p«»i«»» •' Alrictor..

8.0S. B67, rapra, p.

OJher cojM.

T Ely. 00. T. P.rr.«lt. M 0»»- '°-^- '"

Order. dinKting the enUblUhment of tarn

fZ« .".her :! the dKn.age. sought to .«

bv tie plaintilT would n.nount to less than *2,0»

\L.J did not come -ithiu . « ,H-o-.ons «1 t

Court Act permitting appeals from the I roM.i

was dismissed.

Toronto ». Grand Tmnk Ely. 0... 37 Can 8.O.E. 232

Sections 187 and 188 of the «»> "-"y

;^"J-

"ow RS < 37 •«. 2:i2.R\ confer si.n.h.r po.

Hoard of Railway Commissioners.)
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APPKNWx r.

Oiuwt Beetrie Kir. Os ». oit* > om.-. .. -
Mr 0... S7 0.,. tAZ. "' *"""'

The power of the Hoaril „r U„il„,. < .under «. 18fi of the Raijwav \,.i i ., ,
• ',' """."""""'"

t. be carried over or nnW n r, i i
. '

'" '"''"'
" '''"hway

0... of opening up a n" w h|' I

"-
'^ ">

'"" '''."'"''""' '" ""
respect to one "already in c^^'itne'e' '" """ ^"'" '"

Ttie application for audi order nmv I.,, nin.!,. i., .i

ine Hoard, on applicat oi, hv tin. rii.. '..f n..
a »»hway to be made under ho trtk?-,,:7„?,7'' IT,''"'-.''
Rly. Co. where it cro™e. Rank Zt^^ Z X^''fioned among the Pitv. the r A Rl, r„ i ?,.

^'^''"'•

Electric Hlv Pn nJ -1,
'^" ""'' ""' 'I'tawa

l.ute ,o the eoKt of the ,„l,«av, .„„,. "'V f.

"'.;""'"-
"l'lic..d to furnixh then, with ,

"
. Ir l ,
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"'.^ ""'

lli.ir can. and they could no le s li,.,. . .
. '" ."""

lens th,.,n tiio^c imposed i.v tiV^gn'',;;;';;;;;;''
" •"•'""• •"'-

It was hold that the Kloitrio Cuirii.niv >,„„
•interested or ulTeeted" in »;;.,"''; J • 'Z'"T
!» ordered to eontril.ufe to the oo,t (lioronr

'

It was further held that there «„» nnthi,,,, i„ ||„, „,.,.„„.mnt hetwoon sn.d eompar.v ,„„| the dtv to p.evo„t thel...«r,l n„,k,.,g s„,d order „r to alter the liahilitv of'
"

,.
,pMii.v su to contrilmte.

'

Red Momtain Rly. Oo
A.O. 210.

The question for the jury was whether or nut tlio plaee

h.' ..nits 01 the "right of way" wl.i,.h the defenda t, werel>y the Railway Act, 1903, obliged to keep free from unn«™'ary combustible matter, and their finding was that" ^dbnithe charge of the judge was calculated to leave the imbr™».on that any space where trees had bee,, cut. unrr thepowrs eonferrcd by s. 118 (j) „f ,|,„t Act, might le trea da» included witlnn the "right of way," and, i,, clfect ™dea d rect.on on .psues not raised by the pleadings or at e

a section'"^
'"'"* """"" "' "'" ""'"'«" ™-f"r"d hy

N()8

Blae, 39 Can. S.O.R. 390. O.R. [1909]
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It was held that in consequence of the want of i

explicit dirretions to Ihe jury on the question of law

the misdirection na to the issues, the dcteadants were

titled to a new trial.
. , ., i

The court refused an application hy the respond

on the hearing of the appeal, for leave to supplemeu

appeal case by the production of plana ol the right of

which had not been produced at the trial, as being con

t» the established course of the court. This decision

reversed hy the Privy Council (1909) A.C.

Ouudlan PacHc Ely. Co. t. Oarrothm, 39 Can. 8.O.B. 251

C's horses strayed from bis enclosed pasture sit

beside a highway which ran parallel to Ihe company f

way, entered a neigbour's Held adjacent thereto, i

thence upon the track through an opening in the

which had not been provided with n gate by the mid

and were killed by a train. There was no person in (

of the animals, nor was there evidence that they got at

through any negligence or wilful act attributable to (

It was held, affirming the judgment appea ed

ne Man R. 323) that under the provisions ot tlie

subsection of s. 237 ot the Railway Act, 1903, the c„,

was liable in damages for the loss sustained notwithst

that the animals had got upon the track while at larf

place other than a highway intersected hy the railwa;

Canadian PacWc Ely. Oo. t. Tha Klnf. 89 Can. B.O.B. 476.

The provisions of s. 2, ss. (2) of c 87, Con. Ord. 1

11898), as amended by the N.W.T. Ordinances, c .

seas ) and c. 30, 2nd sess.) in 1903, in so far as thej

to fires caused by the escape of sparks etc., from i

locomotives, constitute "railway legislation, stn

called, and, as such, are beyond the competence of th.

lature of the North-West Territories. The Canadian

BJ« Co. V. The Parish of Sotre Dame de BonMcours

A C 367, and Madden v. The. NeUon and Fort SI

Rly Co. (1899), A.C. 626, referred to.

'

The judgments appealed from were reversed ^dmi

dissenting.

Canadian Wortham Bly. Oo. t. BoMnfn. 4$ Can. 8.O.B. !

Injuries suffered through the refusal by a railw

pany to furnish reasonable and proper facilities foi
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APPENDIX F.

mg, forwarding and delivering freight, as required hy the
ftiilway Act, to and from a shipper's warehouse, by means
°.,?

?'•'»«'« 'Pif-track connecting with the railway, do not
faU mthin the class of injuries described as resulting
from the construction or operation of the railway, in g. 242
of the Railway Act, 3 Edw. VII., c. 58, and consequently
an action to recover damages therefor is not barred hy the
Imitation prescribed by that section for the commencement
of actions and suits for indemnity.

Jndpnents appealed from (19 Man. R. 300) affirmed
Gironard and Davies, JJ., dissenting.
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Appendix G.

Winding-Up Act Cases

THE WINDING-UP ACT.

R.S., 0. 144.

101 Bxcwt in the North-Weit Tetritoriwi, any p«i«o«

..toflM with «i order or dectalon of the court or a dngle

in any proceeding under this Act may,—

(,.) if the Qoestion to he raised on the appeal, inyolves 1

riglits; or .

(h ) if the order or decision is Ukely to alfect other cases

simUar nature in the winding-up proceedings; or

(c.) if the amount inTolved in the appeal, exceeds in

dred dollars, _ _

by leave of a judge of the court, appeal therefrom. R.B., <

•.74.

102. Such appeal shall lie.

(, ) in Ontario, to the Court of Appeal for Ontario:

(b.) in Quebec, to the Court of King's Bench; and

(c.) in Manitoba to the Court of Appeal;

(d) in British Columbia to the Court of Appeal;

\e.) in any of the other ProTinc«i and the Tnkon T«

to a superior Court; in banc. R.8., c. 129, s. 74; 7-8 B. VI

103 In the North-west Territory, any person dissi

,1th an order or decision of the court or

y'^'J^'^''
proceeding under this Act may, by leave «'.

»
J;*^,

«'

preme Court of Canada, apped therefrom to the Supreme

of Canada. E.S., c. 129, s. 74.

^^
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APPENDIX 0.

104. All appeals shall be regulated, as far as possible, ac-

cording to the practice in other cases of the court appealed to,

but no appeal hereinbefore authorised shall be entertained nnless
the appellant has, within fourteen days from the rendering of the
order or decision, or within such further time as the court or
judge appealed from or in the North-West Territories a judge oi

the Bnpreme Oonrt of Canada allows, taken proceedings therein

to perfect his appeal, nor unless within the said time, he hai
made a deposit or given sufficient security, according to the prac-
tice of the court appealed to that he will duly prosecute the said
appeal and pay such damages and costs as may be awarded to

the respondent. B.S., c. 129, s. 74.

105. If the party appellant does not proceed with his appeal,

according to this Ad and the rules of practice applicable, the
court appealed to, on the application of the respondent, may dis-

miss the appeal with or without costs. K.S., c. 129, s. 76.

106. An appeal if the amount involved therein exceeds two
thousand dollars shall by leave of a jndge of the Supreme Court
of Canada lie to that court from,

—

(a.) the Court of Appeal in the Provinces of Ontario, Mani-
toba and British Columbia.

(b.) the Court of King's Bench in Quebec; or

(c.) a Snperior Court in banc, in any other of the other Pro-
vinces or in the Tnkon Territory. R.S., c. 129, s. 76; 9-10 E.vn.
c. 62.

In re Montreal Cold Storage ft Freezing Co. in liquidation; Ward
V. Mullin, Oont. Oas. 341.

The Registrar :—When the application first carac before
me it was contended by the petitioner, and this contention
is repeated in the written arfrumcnt filed by his counsel, that
upon the petitioner establishing that the amount involved
exceeded $2,000 he was practically entitled, as of right, to
'ring his appeal and have his security allowed.

I do not so construe the section in question. On the con-
trny I am of the opinion that the words "an appeal shall
lip to the Supreme Court of Canada by leave of a .iudge of
the said Supreme Court" must receive the same construction
in this section as has been placed upon them in other statutes
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that confer jurisdiction upon the Supreme Court i/nly i

leave or special leave has been granted by that Court.

60 & 61 v., c. 34, an appeal is given to the Supreme (.

from the Court of Appeal for Ontario by special leai

the Supreme Court, and quite recently in the ca»e of

Lair Erie and Detroit lliver Ely. Co v. .Mor»k (35

SCR 19T), Mr. Justice Nesbitt, speaking for the c

Uya down some general principles applicable to applica

of this sort and which, it appears to me, when appUi

the facts of this case, ore conclusive of the application^

says that "where the case involves matter of public int

or some important question of law, or the application o

perial or Dominion statutes, or a conflict of provincial

Ivominion authority, or questions of law applicable t(

whole Dominion, leave may well be granted.

Subsequently (Ist February, 1905) the decision o

Registrar was affirmed by Mr. Justice Girouard in C

hers.

Leavfi to appeah

It ia doubtful whether the power of a judge in (

bars conferred upon the Registrar by s""""" l^f^

"

Supreme Court Act, and Genera Order, No. 83 exte

cases where by another Act, jurisdiction is conferred

a judge of the Supreme Court. TTntil recently, applic

for leave to appeal nnder the Winding-up Act. sectioi

were made to the Registrar in Chambers, who granted

fused the appl.cations subject to «» appeal to « ]»<3K|

Conrt. Allen v. Hanson. 18 Can S C.B 667 Ontano

v. CfcopHti, 20 Can. S.C.R. 115: McCaMl v. Common.

Prac. 2nd. ed., 123. cn-o nm ,

In Common v. McArthur. 29 Can. S.C.R. 239. .

argument of the appeal, Sir Henry Strong expresae.!

doubts as to the power of the Registrar to grant le

appeal in that ease. ,. , . a • j- »•„

Recentlv. the Registrsr has disclaimed jurisdictio

the applications have been made to a .ludge m t-haml

Per talium appeals.

Ra Ornhing BalpMta Pitea Oo., M Oia. 8.O.R. 4»4.

Leave to appeal per saltum under section 26

Supreme Conrt Act, cannot be granted in a case urn

Dominion Winding-up Act. An application under
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76 (now 106) of the Winding-up Act, for leave tu annealfrom a judgment of the Supreme Court of Ne« Brunswf'k

ZtJ. Ih f\T.' "'"''"'t'-"!' order aud the pruceedingsbefore the full Court were in the nature of a referentrather than of an .-.ppeal fr,™ his .lecision.

''et.rtni.e

Time /or appealing.

In the first edition of this worlt it was said "the generalprocedure relating to appeals to the Supreme Court ?b«ppu..b-e to appeals under the Winding-up Ac, andthe appeal must be brought within 60 days from Xogmng or entry or pronouncing of the judgment appealedfrom as provuled in section 69 of the Supre.ue Couri ActAs the court below has no power to grant leave to appeal itcannot under section 71 «f the Supreme Court Act, extend
the time for hrmging the appeal. Barrett v. kyndicat
Lyonnaxsdu hlondike, 33 Can. S.C.E. 667; and as theSupreme Court itself has no power to allow an appeal to be
brought after the 60 days have expired provided for by
secbon 69, it follows that where the appeal is not taken
within the time proviucd by the Supreme Court Aet no
power exists anywhere to allow the appeal "

This statement was based upon s. 4:i of the Supreme
Court Act which provides that "Notwithstandino; anvthingm this Act contained, the Court shall also have juVisdic-
tion as provided in any other act conferring jurisdietion

"
which had been construed in the Registrar's office as having
the effect of bringing all such appeals witliin the purview of
all the general provisions of the Supreme Court Act with
respect to appeals. In view of the deeisions of tlie Oraml
Trunk Rli). Co. v. Department of Agriculture, 42 Can.
S.r.R. o,')7, the \new so expressed may well be questioned.

Canadian Mntnal Loan Co. ». Lee, 34 Can. S.O.K. 224.

Per Tasehereau, C.J.—"The appellant now ask.< that,
failing his maintaining his appeal as of right, we should
erant him special leave under subsection (c). But that
application is too late, assuming that it could be heard with-
out notice to the respondent. More than sixty days have
elapsed since the judgment he would now appeal from;
section 40 Supreme Court Act (now section 69) ; and under
a constant jurisprudence, our power to grant special leave
i« gone, and the time eannot he extended for such a purpose

809
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eith.r under section ^^("P' ''f«"J,V e'Lu 7oThi
clUBively to appeals as of right, or under Kuie (u wm

ilXr beoi oLtrued a. not applying to delays fii

Se Our jurisprudence on the subject under tl

tar Act i. the same that we have fol owed as to I

appeafper sattum under section 26, subseetion 3 (n<

tion 42).

Ontario Bank ». Chaplin, 20 Oia. 8.O.E. IM.

After this appeal had been set down for hearing

extension of time for bnnpng "js "PP^'-J^^^
»'

mmmm
irrfthe'supreL Court ^the-jde^A

B«rr «
was heard on the ments, but ^ed—

^ ^^ gg,_ ^
dicat Lyonnats du K'?7'**' ^ScR 224, above cib

adian Mutual
'^f,'//*.„^*"-

„^f the couk below e:

to be overruled.

Ammivt involved.

Stephxns V. Gerth, 24 Can. S.O.R. 716.

Aooeal from a decision of the Court of Appeal

ottario Kxprcs's and Transportation Co. under the

"^ if appeal will onl.v He to the Supreme Cour

r.fe uflTthZ-^er, one for f^^^^^

brongnt.
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ceeding »2,000 did not g've U^uri,Hi , '""''' "»'''• '«
podtion WM tie same af if L'lf"^'}"^ "'«* «>«

Teparately againrt eaX
P'^«<'eri.nK» Imd been taken

Appeal quashed with costs.

8. OvmUv BdpUt. Pitee Co., 37 Ou, 8 OR 427

up r; *d-o'e^ "noi"
&*

;:fiLt ":Ldr
^ \"'"'"°«-

be considered afC nrtanl whT"!!"^ ''"'?"°'" «« »»

whether anyone should be placed unon ft 'T""? '" "" »°

tones or shlld be hdd liaffor n?t"iable 0LI Tf"-acter as shareholder or where somp ...I • •?
"" *"' "''*''

controversy. It is resiTttaWe tTat tb*!
'"^''«"' ""«"" '^ '"

the Supreme Court unon aH m»Vt! T "'.°° "PP""' *"

.\ct, so that there nuTt be 1 W .1»i"k''"" J''^
Winding-up

in all the provinciaTSU': :^:^r:^la:'^,Z
"^'''

oNuVltttrng^al^ed'^hX^fic^^^^^^^^^^^^
.n appeal from the%"S of the'^ clrt "/CT'"/'Ontario which dismissed an appeal froTth"/ j^dTeLt o'f

s^<^-^:rr\c„s^i--r^'""^-
iMbility of liquidation for costs.

Hood T. Eden, 11th Dec, 1906.

In this case a motion wa« made to th» r^,,,. »

missed the motion with costs
'^"Preme Court dis-

I

I« K CnsMng Sulphite Hbr. Co., 37 Can. S E 427

i »tl™7o\rsr?hat''the':::n''- "' ^"^ "^P^-^^-^^ »« thelu qnasn, that the provisions of subsection 4 requir-

>*II
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tentZ wat rejected by the Court.

„ .• iru „f th» WindinK-up Act, it will be pel

to the Supreme Court.

12, The court, of th. T«lo™ PioTi«c«^ «d th. J«

----nrrrthrrLTrorr
r.Tor»rori:.'-« «-rrrr
t, Uansfertcd from on. coot to .notl.« witl th« «»

^ ", th. ord.r or ord„. of th. two coort. « ^.y .»

tt. 8npr». OoBrt of Cnad.. E.B.. c. 129, .. 84.

m „ BritUh OoImbU 0«.r.l Oontr«t Co., Oct Uth,

The company in this case -» jX^'pro^nce
Columbia, «"<l/rw"h.wan In order C^ade
in Alberta and S»»katche»an *"

j"™"columbia, a

winding up of the ~'"I'»°J'„ l""*"oceedinKa in »

Canadian Pacific K'y-
^"^IXhcwan tlpon an a|i

court, of Alberta and Saskatchewan. Pj
„,d„ed

made by the Uqmdators, the 3"7„^„,„ „latin

winding up of the e"™f^y;;j''°^„" of Alberta an,

Xrtr ^^^^m/cr^Tf Briti^h Columbia.
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Criminal Appeals

TIIK ( [il.MINAI, CODIv

R.S.. ,., Hli.

< liniiilill Apittdla.

a. 761 ol' tlic Criminiil (.'mli' (li'.s.c. IMin

;is follows;

—

I HI I'jiils

• 701. Any person aggrieved, the prosecntor or complainant

i> well as the defendant, who desirei to question a conviction,

order, determination or other proceedin? of a justice under this

Part, on the ground that it is erroneous in point of law, or is in

eicess of Jurisdiction may apply to such justice to state and
sign a case setting forth the facts of the cafe and the gronnds on
which the proceeding is anestioned, and if the justice declines

to state the case, may apply to the court for an order reQuiring

the case to be stated.

" 2. The application shall be made and the case stated within

such time and in snch manner as is, from time to time, directed hy
rules or orders under section five hundred and seventy-six."

-•^liiliiiy a case.

LaSerty v. Lincoln, 38 Can. S.C.B. 620.

.\|)|ioal from tlic jvidsini'nt of tliu Siiinrni'' Court of the
.N'ortli-West Territories, m baiir, Iliirv(!y anil Stuart. .1.1..

dissenting, on a case stated, whcreliy tlic convii'tiim of the

respondent by the police magistrate of thf ('ity of Calgary,
Mta.. for an otTenco under the Jledical Profession Act.

55
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ti Edw. Vll., c. 28, of the stiitutei. of AlbiTta (IW

nuaihed and tli.. naid Act dielared ultra vuo of tli,

Intive Ainembly of the I'roviiiee of Alberta

Special leave for the appeal wa. granted by the ful

under the provisionii of the Supreme ( ourt Act, K.B.

.. I'j;), 8. 37 (c) (supra, p. 106).

1013 AB appeal from »1» »"*'"=» <" i«<>in>«'>» •' »

or JndM hartal JurUdictlon ta crimtaal cai«. or of . m

procMdim undw Mctlon Mwn hnndrwl and MT«tT-i

the trial of any perwn for an tadictable offence, thaU

the application of inch penon if conTictwl, to the Oonrt o

in the cate. hereinafter provided for, and ta no othen.

2 Whenever the jndfee of the Oonrt of Appeal are «

ta deciding an appeal brought before the Mid court theii

shall be flnal.
. , , 4

3 If any of the jndgee disient from the optaion ol

Jority, an appeal shaU Ue from .nch decWon to the 8npr«

of Canada aa hereinafter provided.

1014. No proceeding in error »haU be taken in am

2 The court before which any accueed pereon ia t

either durtag or after the trial, reserve any <i«e.ti.

aristag either on the trial or on any of the proceedini

inary, anOMduent, or incidental thereto, or arising

direction of the judge, for the opinion of the court of

manner hereinafter provided.

3 Either the prosecutor or the accused may durmi

either oraUy or ta writing, apply to the court to reserve

question as aforesaid, and the court, it it refuses so to

shall uevertheless take a note of such objection.

4. After a question is reserved the trial shaU pro

other cases.

6 If the result is a conviction, the court may in iti

respite the execution of the sentence or postpone s<

the Question reserved ha. been decided, and shaU ta it,

commit the person convicted to prison or admit him t

one or two sufficient sureties, ta such sums as the cour

to surrender at such time as the court directs.
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opiJL"ofmr.;;r • • -"• "•" "• "- '- "•

Bad T. The King, 40 Can. 8 K 273

™ 1». ,.ntertaino,i!
'""'' "" "'"'' ''LpMntli,,,,

101«. No conriction shaU be »t aside nor any new triJ

dBltted or rejected, or that something not according to law wj
on. a. the trial or some misdirection given, unless, in the pij."

of the court of appeal, some substantial wrong or miscarriw

o7al"J f TT"* °" "" ''"' ^""'•'' «« " "• »«^of appe.^ is „, opinion that any chaUeuge for the defence w„.mproperly disaUowed, a new trial shaU be granted.

Allen V. The King, 44 Can. S.C.R. 331.

1. Ii.l,. Kep. 9), Davies and Idiiit;!,,,,, .].;., ilissintinir MiutI r,. ev,d..nce ha« honn ittiproperly adndl od or
" "

e'tldni
'"* "'•™"".''8 "' '«» Ims been ,. ,„ ,i,„ „.i„i „S ","v

.>M„. ,d ho»Kh „ has not been an.l ,.„„n„t be shewn tl'a
'.

ill tact, 80 operate, and altboui-b the ..vidcri,,. wliiHiproperly admitted at the trial warmnted tl „„vieti,„,
•"iirt of appeal may order a n.!w trial.

1(134. Any person convicted of any indictable offence, whose
.onviction has been affirmed on an appeal taken under section
ten hundred and thirteen may appeal to the Supreme Court of
Canada against the affirmance of such conviction; Provided that
no ™h appe^ can be taken if the Court of Appeal is unanimousm affirming the conviction, nor unless notice of appeal in writing
h«^ been served on the Attorney-General within fifteen days after
sncli affirmance or such further time a, may be aUowed by the
Snpreme Court of Canada or a judge thereof.

N|.-

dill.

Hits

tlle
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24 of the Criminal Co.

'•'""

""^'^^Ifir to a judge of the Supreme
(1906), c. 146), to a V""",. ,j,.,;iee „„ the /

Canada to oxten.l *'»; " "'
'^^ ^\, reserved Cr

General of nofee " ";,
P''™^;

ation of the tim.

,„„y be
«-7'^^"' f,';;;i',^„f .U notice. Banner

'irUR.':: lU. 157Mnd V»..«/.«.. V. UicUara^on

H.C.K. 703) followed.

oai«t V. Th. Kia.. 38 0.n. 8.O.R. 284.

opinion of the eourt " "I' ^'^''|; ™^, „,• bin char

„',i„l aucsti..n. ax »» ^« "X-eharKe had beer

.,roun.l thnt no ""Jf
*>""»"

,^"\„„u all three due

,|,e trial, 'n..' oourt " "![",, ™p„al, there bei
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that the "rr-l^S; or not .m' appenl wouV
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of the time liiinle.!

ee. Banner v. ./"I"

Kic/iardson (17 <'»ii
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refused to resci'vt: 1

i,f his charge i'M «
re hiicl hcen tiil;.n a:

i tliree ciuestions im»

1, there heinp r." 'I"

Ition on the >st

being of opinio" il»i

ew trial order.-il nv<'

ippenl to the S,M'n»

i-oiirt hfini! "I "I""'"'

eolined to expr.s-; ;i»!

ppcnl would Wo m
no dissent in tl.o .•"«''

(Pi'KNnix ir.

lOart. NotwitbMudtiif any royal proroiatiTo. or any tUag
coaUlMd IB tho IntorprotatloB Act or is Ibo Inpromo Ooort Att.
ao apHtl ikaU bo brog«ht ta u, criminal caao from any Jt4f.
aont or ordor of any court In Canada to any Ooort of Appoal or
.iHbority, by wUcb In tb. Oolt«l Klnfdom appoab or potltlona
to Hla Majoaty In Oooaeil may bo board.

Section 2 of the Criminal Code eontains n doHiiition of the
trllowinK expremiona:

octton t ioboocttoD (i). Attornay-Oonoral" moani tba
Attomoy-Oonoral or BoUdtor-Oonaral of any proTinco' In Canada
In «bicb any procoodlnct aro takon ondor thi. Act, »d «ltb
rtipoct to tho Torritorloa, tba Atlornay-Otnoral of Can«l».

Snbooetlon (6). "Ooort of Appeal" indodti.

(a.) in tba ProTlnco of Ontario, the Court of Appeal for
Ontario;

(b) in tba ProTinco of Qooboc. tba Ooort of KIng'i Bancb,
appeal ildo;

(c.) In the ProTlncoa of Nova Scotia and Kav Brnnawick, the
Snprama Ooort In banc:

(cl.) In tba ProTlnca of Britiah Colombia, the Court of Appeal;
(d.) in tbo ProTlnco of Prince Edward Iiland, tba Bopr n e

Ooort of Jodlcatora;

(B.) In tba ProTinco of Manitoba, the Court of Appeal;
(f.) In tbo ProTincoa of Alborta and Saikatchawan, the

Supreme Ooort of tba HorthWoat Territories In banc, ontU the
same ia abollabed, and tfiereafter aoch conrt aa la by the lefiila-
tnre of the aald proTincae rnpectiTaly anbatitoted therefor;

(g.) in the Tukon Territory, the Supreme Ocnrt of Canada;

Lallberte v. The Qoeen, 1 Can. SCR. 117,

Ifdd, that, sinee the piissin^ of H2 & .!;) V., . 2!l b 80
iippalinff so much of c. 77 of Cons. Stat. L.f',' as ' would
iinlliorize any court of tlip Province of Qu.^Iiec to order or
i.'ra"t n n.'w trial in any criminal case, and of :i2 & Xi V
' <(>. repealinc s. 6.'? of c. 77 Cons. Stats, L,C„ tlic Court
"t Qih-cn's Ucncli of tho Province of Qucl.cc has no power
I" L-niut a new trial, and that the Supremo ( unrt of Cnnnda.

"i;
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Kiven, nnd order prisoner's discharge.

Amer v. Th« Qneen, 2 0»n. 8.O.R. 692.

;;•;!;; ot-enrabsent- and on the 4th February

?ie saw ™urt, composed of the
«»""=J"'58''«',ft? f™

'

menraffirmins the conviction of the appellants for

llehl that the conviction of the court of Queen s B

..Ithoulrh affirined but by two .iuds.es was unanimous,

therefore not appealable.

Vian T The Qneen. 29 Can. S.O.E. 90.

An appeal to the Supreme Court of Canada does n

in cases \d.ere a new trial has h?™ ^ra'.to, hy ,h.

of Appeal, under the provisions "* t'^'l.'^""'7o24 inelu

'r4:; criminal Code.. 1892,"
'"."'VThr'coiirt of A

inB a "decision" or ".ludsment of the I onrt ot

in criminal cases.

EUis T. The Qneen. 22 Can. 8.O.R. 7.

Contempt of court is ;, criminnl P™<=eeding and

it cflm,.s within the provisions of tbe Criminal Co

appeal does not lie to the Supreme Court from a .lud

in proeeedinss therefor.

Mcintosh T. The Qneen, 23 Can. S.O.E. 180.

Where rn i, criminal trial a motion lor ""««"•'

macJ: on two grounds is
"'"-''^^taTcourt isum

n( Oneen's Bench (appeal side), that Lourt is una

h affiant he decision of the trial .iudge as to one .

y oiS hut not as to the other, an appeal to he S

Court can only be based on the one as to which th(

dissent.

^^..i^;
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Iriminal Code m
from a .iudcmi^iii

)r a reserved <
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)Hrt is unaniiiii

> as to one of >i
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a whieh therf

Bin T. Tli« Kint, 32 Can. S.O.K. 480.

Appeals to tlie Supreme Court of Canada in criminal
cases are regulated solely by the provisions of the Criminal
Code.

Oosielin V. The King, 33 Can. S.O.R. 266.

Under the provisions of "The Canada Evidence Act.
1893, the husband or wife of a person eharRcd with an
mdictable offence is not only a competent witness for or
iipainat the person accused but may also b( nipelled to
testify. Mills. J., dissenting.

Evidence by the wife of tbi- person accused of acis per-
formed by her under directions of counsel sent to her bv
the accused to give the directions is not a communii-ation
from the husband to his wife in respect of which the Canada
Kvidence Act forbids her to tcstifv. Mills, J., disscntine

Ct. The Canada Evidence Act. 1906. o. 14.'i.

Clement v. La Banqne Nationale, 33 Can. S.O.B. 343.

On a contestation of a statement of an insolvent trader
liy a creditor claiming a sum exceeding i|i2.0flO. the .iudgment
:ippealed from condemned the appellant, under the" pro-
visions of Art. S88 C.P.Q., to throe months' imprisnnm.'nt
for secretion of a portion of his insolvent estate, to the valiu>
cf at least $6,000.

Held, that there was no pecuniary amount in confnivcrsy
iind there could he no appeal to the Supreme Court of
Canada.

Saynor ft Oreei .he United States of America, 36 Can. S.O.R.

247.

\ motion fof a writ of prohibition to restrain an extra-

dition commissioner from investigating a charge of a criminal
nature upon whieh an application for extradition has been
icade is a proceeding arising out of a criminal charge ivilliiti

the meaning of seetion 24 (q.) of the Rupreme Court .\et.

as amended by .54 & n.5 V.. c. 25. a. 2. and. in such a case no
appeal lies to the Supreme Court of Canada. Tn Rf WooiJ-
holl (20 O.R.D. 8321. and niivt v. The Vnitcd fltnlea Hfi
r.S.R. 424) referred (o.

The procedure in Criminal appeals in the Supreme Court
i- regulated by Rules 46. 47. 48 and 49.

No printed ease, or factum, is required, and no fees have
tn be paid to the Registrar and no security has to be given.

^' c section 75. subsection 2. Supreme Court Act.
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Appendix I.

R.S.C. c. 139.

AN ACT RESPECTING THE SUl'KICMI'. IDIW
CANADA.

SHORT TITLE.

1. This Act may tie cited us the Siipi-eini' Coiir

U.S., c. 135. s. 1.

INTERPRETATION.

8. In this Act, unless the context otherwise requ

(o) " the Supreme Court " or " the Court " met

Supreme Court of Canada;

(b) " judge " means a judge of the Supreme C(

Canada and includes the Chief Justice

;

(c) " Registrar " means the Registrar of the Si

Court

;

(d) " judgment " when used with reference to th

appealed from, includes any judgment, rule,

decision, decree, decretal order or sentence t

and when used with reference to the Supreme

includes any judgment or order of that court

(e) " final judgment " means any judgment, ruli

or decision, whereby the action, suit, cause,

or other judicial proceeding, is finally deti

and concluded;

(/)
" appeal " includes any proceeding to set i

vary any judgment of the court appealed fi

(g) "the court appealed from " means the con

which the appeal is brought directly to the f

Court, whether such court is one of origini

diction or a court of appeal;

(h) " witness" means any person, whether a i

not to be examined binder the provisions of t

R.S., c. 135, ss. 2 and 96.
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r of the Supreme

Brence to the eourt

ment, rule, ordor.

sentence thereof:

he Supreme Court.

that court;

Igment, rule, order

rait, cause, matter

finally determined

ng to set aside or

appealed from;

ins the court from

tly to the Supremf

! of original juris

jrhether a party or

\nsions of this Art.

APPE.VDIX I.

THE CO(;UT.

3 The court of eoinmon ]„«

>«l

t-ianada now existing iin !„Th. „" '""I
""'"•^' '" "'"' f"''

of Canada is i^er^lTCl^VtuX'ZtTJ"'''"'' "^""^
-nun of appeal for Cnnacir .,n.l ! J?"""' "' " ««"''''«1

the hetter administrat ontf h
'

huvs"" t'" ''"'"f ™T' '"'

continue to be a court of recorf 6 Kdw. VII.°
'

"'"' ''"""
c. 50. s. 1.

THE JUDGES.

;^,t:^^^:'s"ri^^'i^sr '.itn^"'^'-
-

lu.lyes, who shall be appointed ,vtl,?ri' '
^^^ '"'""»'''

l.y letters patent unde'^TeTea^Sea,': ^7™".':.
'f^.^^T"

beefa1u:.gr„Z rpUVerlt/'allv^'i'^V'''' '' "' -"?
Canada or a barrister or advo ate o^ „t e /Tn'T;/«.»^g ^t the bar of „„, „f ,„e .„i:i' ^rinlt^ '^^

ment of any province of Canada. R.R., p. is.r,, ^ 4
"^ '^™

8. The judges shall reside at the city of Otta«>, „r»ithin five miles thereof. R.S., c. 135, s 4.

"

y.,„Wj''u^"^^'^
"'"'" ''"'^ n^''^' 'li'>-ing good behaviour

. thet t'™r,^' ''^ '^' Oovcrnor-c!;ncra on nrtZ;•r the Senate and House of Commons. R.S.. c. 1.35. s 5

,lnt,l?' Jl,"-'' t'^"''
"'"'"• I"-«'^'«"sly to entering upon the

tnowing;!:!.'
"'"'* "" ™'"' •i""^''' '"'<'' »" ""'> in the fom

:' :^r:j;5' l
^'\ ^^^^^'^^^^'^^^^^
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t,.e Snpren. Court of Oanad. So help n.c God."

c 135,8. 9;50-r,l V.,c. iS.'--^^-

„. sue., oath ^h«" be afmin;--^ *" *^S1:H^
before the Oov.'rnor^General or per

^^ ^^^^ ^.,„

Government of Canada, in .'-*'"?'"
^,j„ee or iUnesB, h

by the Chief -l^^ff;, »^ '\^" RS, eN35,s. 10.

other .iudge present at Ottawa. iv.=>

.

T„E .<F..i.STRAB AND OTHER OFFICERS.

13. Tbe Governor in Council y.^^'^^";;^^;;

, aer the
";-*,^-

U^-^ years'^tand?ng^o''he
R.

.XeS^^^^^'^«^-^-
c. 135, s. 11.

14. The Resi.trar t^<^\^rJVXyi^^-^
of a department, and shall be^Pa>da^»iS„|' adl
appointment at three t»«»^°l"

„{ one hundred

rra ,^r.z:^zv:::^ :, four thou^nd

3 B Vn., c. 69, s. 1.

'

15. The Registrar shall, suhjeet to the^dire^tu.

Minister of J«st.ce, over.ee md drre
^ ^^ ^^

and employees appointed to tne ^

''

'i«. The Registr-r shall >5-e his full «™e to^*

r^-ii^'^JLrorr^srUnhefore
i Yj VIT.. c. 69. s. 3.

1,. The Registrar shall 2^J:.:ZT:^

s. 57.
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g. 111 be Registrar
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ndred dollars V-r

le hundred doUaiv
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the direction of tin

the officers, clerk*
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3 E. vn., -^

'"

I

I

11 time to the pul'li'

fee or allowance in

roinbefore provi.l"(l

e supervision ot in

mt and control ot ili

of all books ther.'f-r

erwise provided, pub

>uTt. 50-51 v., c.ie

APPENDIX I.

the Governor in Council d^e^ermTnes. SO-sf V ^T!' St"

... far as applicable, extend and apply to ., "0^;' ot^ ,.md servants nt the set of Government. R.S,, rixi , V-L

^'-/ll;'
Shfiff of the ,.oi,nty of Carletoii. in ,i„. ,,^0vinee of Ontario, shall be er officio an officer of th (•

, rt.md shall perform the ,I„ties and functions of a s" crilT i^'•onneetion therewith. R.S.. c. 13.5. s. 15.

BARRISTERS .If > SOLICITORS.

34. All persons who are barristers or advocates in anv
"I the provinces of Canada may practise „,, barristers ad-vocates and counsel in the Supreme Court. R.S , 135
<. Ifi: :)0-.51 v.. c. 16, s. 57.

"

35. All persons who arc attornevs or solicitors of the
s.iiienor ccurts in any of the provinces of Canada may
pnictise as attorneys, solicitors and proctors in the Snprenic
fourt. R.S., c. 135. s. 17; ,50-,51 V. c. 16. s. 57.

36. All persons who may practise as barristers advo-
witcs counsel attorneys, solicitors or proctors in the Supreme
Imirt .shall be offices of the Court. R.S., c. 135, » 18-
•'0-51 v., c. 16, s. 57.

SESSIONS AND QUORUM.

37. Any five of the judges of the Supreme Court shall
I'onstnute a quorum and may Inwfullv hold the Court 51 V
'. .ii. s. 1.
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28 It .hall not be necessary for all the judge, who 1

heard the argument in any caw to be present in orde

coSrtitute the Court for delivery of judg.nont m such ,

Tunn the ab«.nce of any judge, from illness or any o

,.ause, judgment may be <lfl>v"ed l-V ""•»•'"'»?,/',

judgM who were present at the hearing, ol ^^ c. .i(, »

2» Anv iudee who has heard the case and is absei

the deliver^ of judgment, may hand his opinion in wr

t^, any Se presenrat the delivery of ]»-lgment o he

o announced in open court, and then „e left with the B

trar or reporter of the Court. 51 V., c. 61, s. i.

10 No iudge against whose judgment an appe

?he hearing of o'r adjudication upon the proceedings ,

Supreme Court.
. .

2 In any cause or matter in which a judge is una

., I '^..TU in»—nutrorrss;.^*ni*'

111 c^nUuTe fqtrutrnd^ miy lawfully hold the

52 v., c. 37, a. 1.

31 Any four judges shall constitute « q"»'"™/°

lawful V hold the court in casea where the parties c

irhe heard before a court so composed.. o9 V., c. 14.

33 The Supreme Court for the P'"'?""'' "' ''.^""

.letermining appeals, shall hold ,n each year, at the

Ottawa, three sessions.

2. The first --'» f^'S' Tue S^v^ii^Ma^y!

"

{JtdTihr^rTtsdVin Sber, in each year.

3. Each of the said sessions shall be -ntinued u

business before the court is disposed of. R.h

54-55 v., <• 25, s. 1.

^1 The Supreme Court may adjourn any sessic

timfl «:^^e^nd meet again at the time appointed

transaction of business.

2. Notice of such adjournment and of the day A

the continuance of such
«^f'™

^^all be g. .

trar in the Canada Gazette. Ji>-. <• ''^ •
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sach year,
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R.S., c. 135, <. -'il:

1 any session fnrai

appointed for tti'

f the dav fl^ei' f"

Biven hv the Rf'-'is

). s. 21.

34. The Court may li.. eonvenod at any time by the Chief
Justice, or, m the event of bis absence or illness bv the
senior PU>™e ju.l^e in such manner as is prescribed hy th.-
rules ot Court. R.S., c. 135, a. 22.

.tPPELL.VTE JURISDICTION.

3«. The Supreme Court shall have, bold and exercise an
appeHate, civil and criminal jurisdiction within and throu-h
out Canada. R.S., c. 135, a. 23.

36. Except as hereinafter otherwise provided, an i,pp,.Bl
shall he to the Supreme Court from any final judgment of
the highest court of hnal resort now or hereafter cstal>lisbedm any province of Canada, whether such court is a court of
appeal or onginal jurisdiction, in oases in which the court
of original jurisdictiim is a superior court; Provided that.—

(a) there shall he no appeal from a judgment in any
case of proccdings for or upon a writ of hahi'n.i
corpus, certiorari or prohibition arising out of a
criminal charge or in any case of proceedings for or
upon a writ of liahras rorptn. i.rising out of anv claim
for extradition made under any treaty ; and.

(6) there shall he no appeal in a criminal ca.sc except as
provided in the Criminal Code. R.S.. c. !:',.'>. sh. 24
and 31; 54-,55 V., e. 25. s. 2: .'i.'i.'ifi V.. c ?<) ss 74'>

and 750.

37. Except as hereinaftei' otherwis" provided, an apjical
sliall lie to the Supreme Court frimi any final judgment of
(he highest court of final resort now or hereafter est.iblislir.d

in any province of Canada, whether such court is a court of
iippeal or of original jurisdiction, where the aidion. suit,

cause, matter or other judicial proceeding has not originated
in a superior court, in the following cases:

—

(fi) In the province of Quebec if the matter in contr<.i-

versy involves the question of or relates to any fee

of office, duty. rent, revenue, sum of money payable
to nis Afajesty. or to any title to lands or tenements,

annual rents and other matters or thinffs where
rights iTi future niicht be bound : or amounts to or

exceeds the sum or value of two thousand dollars;

(h) In the provinct's of Nova Scoti.i. New Hrunswick.

British Columbia and Prince Edward Island, if thf



H-2(i
SfPREMK rr.'. RT HVUtH.

mm or value of the matter in diapute amoui

wo hundred and fifty dollar, or "PW"d,. »

uhieh the court of fir.t inatance poMesaea conci

jurisdiction with a superior court;

(c) In Ihc provinces of SasUatchewau and Albei

^
l.avc of the Supreme Court ,.r Canada or a

thereof

;

id) From any judgment on appeal •"
"^'^in'an

ing instituted in any court ol P"'*'""' '" *?

vinee of Canada other than the provinc, ot I

unlets the matter in controverny does not exec

hundred dollars,

(,) In the Yukon Territory in the ease ot any ju.

'"'upon appeal fro,,, the Gold Comm.ssmne.. o

a. 4.

38 Except as hereinafter otherwise Provided, an

.halfne': .Ke Supre,,. CouH from the ,ud^-nj;

«"'• "'
r.V tfin ,t prov .0 of Canada, whetb

after establ,«hed in jny V^^^'
.

i„„j jurisdictio:

court is a court of »P.I'«}' ?:,.";
""^'"

erior court

the court of original jurisdiction ,s a f .en

fiillowing ciises :—

;„) ,-pon any motion to ,.nter<, vcrdiH or non-Si

a point reserved at the tnal;

instituted n any «"I"; '"',,, ;^, '", Qucbc,

0. 1:1.'-., s. 24; r,4 r,r> v.. <-. i>. ^- -

39 Except as liccioaftcr otherwise provided ,

shall lie to the Supreme Court,-
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•hall draw any inference of fjul fron. the facts stated
in the special case which the court appealed from
should have drawn;

(6) from the judumtnt upon any motion to set aside ao
award or upon any motion by way of appeal from in
award made in any superior court in any of the pro-
vinces of Canada other than th.^ province of (Quebec;

(c) from the .iudtjnient in any ease of prucecilin(?s for or
upon !i writ of /.u(i(.,i,, curims, cii-li'iiiiri or proliibition
not arisins! out ol a criminal charjje;

((/i in any case oi' pi'.ii'eediii),' for or upon a writ of man-
titimus; and,

(,«) in any ease iu whicli » l,y-luw of a iiiuuicipal cor-
poration has been (iiiashcd by a rule or order of court
or the rule or order to ipiasli has been refused after
arttunicHt. U.K. c, liri, s. 24: .')4-55 V,. c. 25. ». 2.

40. In the province of (Quebec uu appeal shall be to the
>.i|.reme Court fi any juiisjinent . f tbe Superior Court
:ri Hevicu wliere the Com 1 c-ollliniis tile .JNils-lnelll ol tli,.

niirt of Hist iiistaiiee, and its jii.l^'iiieui is iiol appealable
1" the Court of Kinj-'s Heneh, but is appealable to His
Ma.jesty in Council. 5-1 ."i5 V., e. 25. s. 2.

41. .\n appeal shall lie lo the Suiireiue Court from the
ju.ljnnent ol any court of last resiu-t created umie pro-
vincial legislation to adjudicate coneerniuK the assessment
"t property for pi-ovincial or munitipal purjioses. in eases
where the person or persons presiding over such cojrt is or
ire by provincial or municipal authority authorized to ad-
iudicate, and tin- judgment appealed" from involves the
assessment of property at a value of not less than ten thou-
-iind dollars. 52 V., e. ;J7, s. 2.

4a. K.\cept as otherwise provided in this Act or in the
.\ -t providing for the appeal, no appeal shall lie to the
Supreme Court, but from the hijihc^st court of last resort liav-

iuir jurisdiction ^ii the province in wliieli the action, suit.
'aii-c. matter or other judicial proeci'dinj; was oi-i!;inally in-
-tituteil. whether the judgment or decision in such action, suit.
•Ills.-, matter or other judicial proccedinir was or was not a
lir.iper sr' ject of appeal to such highest court of last report:
I'rnviilccI that an appeal shall lie diiveily to the Suiireme
Conn without any intermediate appeal being had to any
iiiterriiediate court of appeal in the province.

—
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R.S., c. 135, 8. 26.

43 Notwithstanding anything in thi« Act conta

eou^Iri Mso'have jurisdicti..! ..» prov.dcd .n a,

Act conferring juriKd.ct.on. U.S.. c. li... ».

44 Kxcept as provided in this Act or i.. Ih"

vlnce of Quebec. R.S., e. 135, s. 28.

jr, No appeal shall lie fro,., .my V"'"-
,"'",''

.,.ti^>;uit,.<?i^,n.Mt.<.;.ori^

r:;rrpr:c::.in.su?en,.ity instituted,nan

court. K.S., c. 135, a. 27.

40.No.,,n.oaisMJ^l;e,othcS.^^

matter in controversy,—

,.„) involves the cncstion of the -Mity^c,f^an
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ILTJI ''"' '""1""'* '" '""i-l^"'*.' l«Hli., of any ofthe torritoncs or dutrids ,.| fa,,,,,!,, . ,,..

""^

(/') relates to any fee of ,,111,.,, ,|,„v. rent revenue or
Juiy sum of ,ii„„e.v |,„,„l,le ,„ Hi, .Maje, v ,1

' '

„nytie to lands cr ten. „,e„t,. „„„„„i renti and other

ZZv,:i "•'" """ """^ '" f'""- '"''•"^ '-

(c) amounts .o the sun, or value of two t ,«:ii„l .l„ll„r,,

2 In the province of Q„el,ee whenever the ri..ht lo
iil.pcnl IS lepemlent n,,on the „,„„„„ ;„ ,|L.„":",,„I
•mount shall lie urn .rsteod to W that ,l,.,„n.. i i i .

-hat recovered, if they are dl ivn,"."' r's'
""'',-,"":'

X-
'4-,5.^) v., c. 25, s. a; .-)C v.. c. 20, s. 1,

47. Nothing in the three sections last pi-eccdini; shall inany way affect appeals in KNche,|„er cases,' cases of rnlw fornew trials, and cases oimajuhmn.. ;,„/„„, ,.„,.„„,. „n,l m, „ .

iipal by-laws. R.S., e, 1:!5, s. :iO.

48. No appeal shall lie to the .Supreme Court fn,,,, anv
JiulRment of the Court of Appeal fur Ontario, unless,- "

M2»

'II- .s'lmc Hit Test therein is in
{a) the title to real estate

question

;

{h) the validity of a patent is affected:

(c) the matter in controversy in the ap|ieal exceeds thesum or value of one th.iusand .hOlars exclusive of
costs

;

(rf) the matter in ipitstion lel.ilcs to the tal^in^' of an
annual or other rent, eiistimi.irv or other duty or fee
or a like demand of a (ri'neral or puhlic nature affect-'
ing luture rights ; or,

(f) special leave of the Court of Apiieal foi Ontario or
of the Supreme Cotirt of Canada lo appeal to such
last-mentioned Court is •.•ranted.

i AVhenever the right to appeal is dependent iiixm the
aiiiiMint HI dispute such .nraount shall lie understood to he
lat demanded and not that recovered, if thin- are different

i'"-hl V,, e, ,34, s. 1.

49. No appeal .shall lie to the Supreme Court from anv
liiiai .indgiiient of the Territorial Court of the Yukon Tcrri-

56
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Jl'IKlMENTS.

rtO. The Court n,ny Muaf- Pr'-'^'^Jf,;;'™:^,

before it in whi,'!. nn nppeu <>"'•< ""'"•'
'^>^,V

proeeedinKH are taken a^u.nsl good faith. H>..

m The Court ninv dis.ni«« an appeal or dive t

.emVnd':.'rd.thepr,.e.^o..^rp™^^^^
court, whose diMMS.on '" "I'P"^;'* "^•'""

'

„r awarded. R.S., e. "5, «. 60.

r-^""tri.;Tte:Jof'^Ui:^v^:;nti
order a new tnol, lit '» <" " " ''

o,.„„rv upon tl

„lthou.h
"><-'',."r.«""' Tnll"

t",

," : ,t if eviden
that the verdict m iipainst tin wti„iii.

c. 135, a. 61.

COSTS.

R.S., c. 135, 8. 62.

AMENDMENTS.

54 ,\t anv time d.iri- „' the pendency of an ap

the'court, ihe Court may, upon the application of



III! (lolil Coniiiii»

iTcst therein is i"

iiomJomin, prohibi

p»rtiM, or without »ny »wh appliiminn, nmhi. all micli iiin..nil.
iiienti im ari; luriwiii-y r„r (Iw , .,|,„>,. „|' i|,.|,.ri,iiiiinK Ih.'
iippenl, OP the rinl .iih-licii i,r idnln.vir^v lutttrni ih.. pur-
liM, im iliseliwi.l ),y til.' pliviiliiiL's, iviihii.i. or pr ilinin.
n.fl., c. I'l."), n. fi!t.

M. Any lueh iirnirnliiicnt iriiiy h,. ihmiI,.. Hh.ili.r tin.
iiiweiwity for Ihi- siini" is or is iini' ,i»i„ni'.l dy ih.' il,.ff,.t

iTror, iii't, ilcfimit or iwuhvt of the imrtv ii|.plvinK lo "rni'iid'
n.s., c. i;i.'>. «. (ii.

no. Kvory imnTiiliTirnt sliiill l,c ni.hl" ii|,i,ii mi,.|i i, riii»

n» to pnynii'nt of i-osn, ix.slpi.Tiiiiu' lli- li.'nrini,' or uili.rnisc
an to thi- Court Ri'i'TiK jiiil. U.S., ,. l:i."i, s, (i:,.

sai

S7. If en nppciil iis-iiinst iiiiy jiiil'.-Mii'iit, lli,. Cuiiii :iiliniis

Mich juilifim.nt. iiiliT.'cst sliiil! lie .'illnw,'.! I,y ih,. C.iin r,,r

such timp im CNccntion hiiM hen .lilmi'd hv the .ir.i]";il

R.S., c. 135, «. 66.

ITIlTll'lCATI: OK JIMIJMKNT.

58. Tile .jiidsiimiit of the Cniiii in iijipc^nl ^lii.ll I,,. ..iTti.

(ipil liy llio I{ri.'iHtriir tii tln' pnipcr 'iil'ici nt ilic court of
original jurisdiction, who shiill tlic—upcin nmkc nil proper
and necessary entries tiercof; iind .;ll suliseipicnl prm-ccil

iniis may lie tnl<cn thereupon iis if llie .jiidiiincnt liiid I n
Riven or pronounced in the said In-it mentioned court. U.S..
c. 135, 8. 67.

JrnOMENT FI.VAt. .VND CONCI.rSIVE.

39. The judgment of tlie Court shall, in all cases, he
final and conclusive, and no appeal sliall he hroiiu'ht I'rorn

any judgment or order of the Court to any court of a;)pcal

cRtahlished by the Parliament of Orcai jiritain and Ireland,
by which appeals or petitions to His .Majesty in Council may
he ordered to be heard, saving any right which His Majesty
may be graciously pleased to exercise by virtue of his royal
prerogative. H.S., c. 135, s. 71.
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SPECIAL J CRIRDICTION.

Keferences by Governor in Council.

«0. Important questions o£ law or fact touching,-

(0) the interpretation of The British Sorth A
Acts, 1867 to 1886; or,

(6) tlie constitutionality or interpretation of an

minion or provincial legislation ;
or,

(t) the appellate jurisdiction as to eilucational n

liy The Ilritish Xorlh America Act, 1867, or I

other Act or law vested in the Governor in 0.

or,

id) the powers of the Parliament of Canada, or

legislatures of the provinces, or of the respecti

ernments tliereof, whether or not the particular

in ipiestion has been or is proposed to be ex

or,

(el any other matter, whether or not in the opinioi

court ejusdem generis with the foregoing er

tions with reference to which the Governor ir

oil sees fit to submit any such question;

mav be referred by the Governor in Council to the S

Court for hearing and consideration; and any
(

tZhing any of the matters aforesaid, so referred

Go«"rnor in Council, shall be conclusively deemed t

important question.

2 When anv such reference is made to the Court

be tiie duty of the Court to hear and consider it,

nsw^r VI question so referred ; and the Court shal

to the OoverSor in Council, tor his information, its

iDon each such question, with the reasons for ea

answer and such opinion shall be pronounce^

nmnner a, in the ease of a judgment upon an appe,

Court and any judge who differs from the opinio

Iiiajority slud/in like manner certify his opinion

3 Tn ease any such question relates to the const

validity of anv Act which has heretofore been or s

: firpa^se^ by the legislature
f
-V nrovvnce
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ition of any Ui.

such question, tlic Attcirnf
111' notified of tlie lioarin
if lie thinks fit.

4. The Court shall
interested, or, whore
any one or more per

v-Ocn-rnl of siidi proviu,.,.. shal,
'" •"iliT that hII' may he heard

i.iv- p-ju, , ti •lircct thiit any person
• ..,- of persons interested

shall be notified'oF^he 'hearinV?nn""'"' 'i'
'"''^ '''^"•'

;|;^^^tio„, and sueh ^^^^"I^^^Z Z.^TZ 'J^^Z

»hieh counsel does not^app ",•
,n he r 1

1"
"'"' "'^ '"

thereby oeeasioned niav Z m d "v , %r"'™"''''' ""l"'"™'
out of any monevs a,mropria | i v'J'""*:'."^

•""'••'"^•«

of litigation.
''''"'''"''"" ''> I •"•liament lor expenses

His Majesty i^ '^oZfi ,^ tr^a ^d ^ .'Zi'^,"' 'Tf I"
said Court l„.tween parties. 54.K Y !"^ ',"'4

("k
"
-f"

'-. .)(). s. 2.
' - . ^. t

.
o i,. \ 11.,

Reference bij S-mte or House „f Commons.
6t. The Court, or any two of the .judses thereof shallexamme and report upon any private hill or ,e i ™ f r »I'Dvate bill presented to the Senate or rionse ^f rl

«a.l referred to the Court under any ndes ^^ r,ts m.;d,™,vllie Senate or Ilouse of Commons. R.S.. e. I:)" s ."s
'

Habeas Corpus,

03. Kvery judge of the Court shall, e.xeept in ,„.,ti,.r,
|.
..ng out of any elaim for extradition under anvv
e eoneurrent .lunsdietion with the era.rts or indues of he'sneral provmees to issue the writ of habeas ,v> 7 ,'f^, , ,J^neu^um. for the purpose of an inquirv into the eause of

ii:::CTc;;^x
-"™"'" '""' '-"" ^''>- "' -^

•"^-

03. In any habeas corpus matter before a iudr-e of theRnpreme Court, or on any appeal to the SnpremrCou , in.ra> habeas corpus matter, the Court or judge shall have theT.me power to bail, diseharge or eommit the prisolier or

«33 I

f
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person or to direct him to be detained in custody or oth.

toXa with him as any court, judge or justice o£ the

having Jurisdiction in any such matters m any prov.

Canada. R.S., c. 135, s. 33.

64 On any appeal to the court in any
,,'">''f

«'
,

he brought before the Court.

s. 34.

M \n appeal to the Supreme Court in any

,..™,f5 matter shall be heard at an early day, wheth.

oJof The proscribed sessions of the Court. R.S.,

s. 35.

Certiorari.

«B A writ of certiorari may, by order of the Co

,Xth^er:ofi.ueout„^^^^^^

e^Srhadt VCZ'^^^rXlcoZ.
R.S,

9. 36.

Cases removed 6;/ Provincial Courts.

67 When the legislature of
'•"y.jl',"JX "^t^?

Va nn Act agreeing and providing that the

[Ct o'f C^n1da°'lll have jurisdiction in any o

b)wing cases, that is to say :—

r«1 Of suits, actions or proceedings in which t

(a) ut s>ui»,
leading have raised the q

thereto by their P'«'"'"- ^ Pariiament o'



tody or otherwiw'

stice o£ the peace

I any province o!'

ly habeas corpus

direct that any

peul is made shall

not be neccssiir>

t in court Imt lir

.vhich he was eom-

ich he was at tin

at liberty on bail.

refused the appli-

mrt. R.S.. c. 13ri.

irt in any liabin-

day, whether in :•:

)urt. K.S., e. V<'y

r of the Court <jr a

Court to brinp! \\y

T taken before any

vhich are considi-ml

ippeal or other pro-

)urt. R.S., e- l^'-''

I Courts.

vince of Canada lia<

y that the Suprrnif

n in any of the fol-

in which the parti'*

aised the question "!

irliament of Cannil;j.

if the court in vil"'"

on is material

:

(6) Of suits, actions or procrclin-s in which the parties

vince.whenin,boopLrora l;;^*^';;"!?'?;;
wh.ch the same arc pcndin, such ,„K.sti„n is nXial"

the judge who 1ms dcoi,lc<l that such .|„cslion is material

rnuesT ^he^'tSsIt*"-'
"-'-/•'-' '"".v ^^^Z'^l^lrequest It he thinks fit, in any suit action or nnicccdinavvithin the class cr olass,.s of .avcs in respect of vliic li s ,chAct so aKreemR and providin.. lias i,ee, ' p.sscl. , 1.r

,',

case to he removed ^o the S.ipn.inc Cnirt f,„. ,|„, , , is ,of such question, whatever may be the value „f ||,e matter
dispute, and the case shall be removed accordingly.

2. The Supreme Court shall tli-rcupoii licarVnd d,.tcrmine the question so raised ap,l sh.ill ,•,.„,!( i;„. ,.,„o „.itli acopy of Its pidpment tb.Tcon to tlic court or iud^e whence
It came to be then and tlicr,. dealt uiti, as to ilisti „i
licrtains. '

3. There shall he „o further appeal to the Suprcue Court
(in any print decided by it in any such case, nor unless the
value of the matter in dispute exceeds Ave hundred dollars
im any other point in such cnsc.

4. This section shall apnly onlv to cases „f a civil nature
R.R., c. ISf), ss. 72, 73 and 74.

PROCEmnF. IX APPEVl.S.

68, Proeecdinfrs in appeals shnll. when not otherwise
provided for by this Act, or by the Act r>rovidin<! for the
appeal, or by the general rules and orders of tlie^Supreme
Court, be as nearly as possible in conformity with the present
practice of the .Tudicial Committee of His Jtaiestv's Privv
Council. R.S., c. 1.3,5, s. 39.

'

fi9. Except as otherwise provided. c\ery appeal shall be
brought within sixty days from the signing' or entry or pro-
nouncing of the .indgmcnt appealed from. 50-31 V c 16
s. 57.

70. No appeal upon a special ease, or from the judgment
upon a motion to enter n verdict or nonsuit upon a point
ivserved at the trial or from the judgment upon a motion
ter a new trial, shall be allowed, unless notice thereof is

83,5
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Riven in writing to tlic opposite party, or his attorney

record, williin twenty dnys after llie decision eoinplained

or within such furtlier time as the court appealed from,

a judge thereof, allows. U.S., c. KiS, s. 41.

71 Notwithstanding anytliing herein contained

court proposed to he appealed from, or any judge then

nav under special eireumstances allow an appeal, althoi

the same is not hroiiaht within the time hereinhefore r

scribed in that behalf.

2 In such case, the cour. or judge shall impose si

terms as to security or otherwise as seems proper under

eireumstances.

:l. The provisions of this section shall not app'y_to i

appeal in the case of an election petition. R S., e. 135, 8.

72 No writ shall be required or issued tor bringing

aiipeal in anv case to or into the Court, but it shall

sufficient that the party desiring so to appeal shall, wit

the tiuK' herein limited in the case, have given the seen

required and obtained the allowance of the appeal.

Whenever error in law is alleged, the Tiroceeding

the Supreme Court shall be in the forii. of an appeal. I

c. 13.5, s. 43.

7:{ Th" appeal shall be upon a case to be stated by

parties or, in the event of difference, to be settled by

court appealed from, or a judge thereof; and the case !

set forth the judgment objected to and so mucli ot

pleadings, evidence, affidavits and documents as is neces

to raise the question for the decision of the Court. I

c. 135, s. 44.

74 The clerk or other proper officer of the court

pealed' from shall, up.m payment to him of the proper

and the expenses of transmission, transmit the case t-

with after such allowance to the Rc'istrar, and further

ccedings shall thereupon be had according to the practn

the Supreme Court. R.S., c. 135, s. 45.

Scciiritii atid f/io ^^tai/iKH of EmcuHoh.

75 No appeal shall be a''owed until the apycllani

given proper security, to the e.nent of five hundreu do

to the satisfaction ot the court from whose judgment
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al.oi.t to anpeiil, or a judfre thereof, or to the s„tisfaclio„ „fthe hupreme Court, or a iiKh'c thereof th„t l,» „: \t .
"lly Piweute his appeal^,,,:, .lln'^Hi'^.s'^, ,'£:!;
™

"'"-X,,'.'"
'•""'•*''' '"-'"inst bin, i,,. Ih,. .Supre ,1Court^

2. This section .shall not apply t'o „.,pe„ls' hv „• ,"
i,,,|f

(oirt, m <Timii,al eiises or in ,,r, ,tin„, f„r „, .,„„ •

70. fpon the perfeeliMg of su.h seenritv. execution shallhe stayed in the onjjmnl e.nise: I'rovhl,,! tlnit,--

(») if the judgment app«il,.,l f,-,,,,, ,|in.,.ts an assign-
ment or delivery of doe„„„.„ts or ,,ers„„al proi-erlv.the execution oi the jud-inent sl,„ll not 1,. s aveduntd h,. things direetcl to be „ssi.,„,l or cleliv'Teci
have been brought into eourt. and pla.'cd in thecustody of such offieer or ivcMver ns Ihe eour! IZ
points, nor until security has been given to the satis-
faction of the court appeal,.,! froni, or of a iu,l<',.
hereof, m su,.h sun, as the ,..„„.t .„. judge dinTt's,
that the app..llam will obey tl„. „r,I,.r or judgment
of the Supreme Court;

(h) if the judgme.it appeal.',! from ,!ire,-ts the execution
ot a conveyance or any other instrument, the execution
on the .pidgment shnll m,t be st.iyed. until the instru-
njent has been exe.Mited and de,,osit,.,! witli the prop,..-
olhcer of the co,irt appealed from, to abide the onler
or .ludgment of tlie Supreme Court;

(c) if the judgment app,.alcd from ,lir,.cts the sale or
ileliverv of possession of real [iropertv (battels real
or immovables, the exf.cution of the 'judgment shall
not be stayed, until securitv has b,.,.n ,.ntereil into to
the satisfaction of (he ,.oiirt app,.a!,.,! from, or a iud<'e
tliereof, 111 such amount as the said lost mention,-,!
court or judge directs, that durir the possessi,m of
the property hy ihe appellant he will not commit, or
suffer to lie comroitteil. any wast,- on the property,
and that if the judgment is affirmeil. lie will pay the
value of the us..- and oecnpatiim of the property from
the time tlie appeal is hro,ight until ,I(.|iverv of pos-
session thereof, and also, if the judgment is for the
sale of property and the payment of a deficiency
arising upon the sale, that the apiiellant will pav the
dehcieney

;

N.-ir
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Id) if the ju(l(?ment appealed from directs the pajm.

'

o meney, either as a debt or for damages or eo

eLrtion thereof shall not he stayed, jmtd the api

Lnt 1." g ven security to the satisfaction of he co

am e Zl f ro.,., or of a judge thereof, that ,£ the ju

me t or any part thereof is afHrnjed, the appell

vil pay the amount thereby directed to be pmd, or

part thereof as to which the judgment is affirmed

ft is affirmed only as to rart, and all da m
awarded against the appellant on such appeal

r. If the court appealed from is a couTt of appeal

the assignment or conveyiince, document, ins rument,

perty o hinV as aforesai.l, has been depos.ted in thecus

!^f the proper officer of the court in which the cause on

a ed the consent of the party desiring to appea to

Suremc Court, that it shall so rcma n to abide the ludg

„ '
he Suprem; Court shall be binding on l»m and sha

deemed a compliance with the requirements in that be

of this section;

T In any ease in which execution may be sta,yed on

giving of sTcurity under this section, --'> -c- y -a

given by the same instrument xybereby the s.nmt)

scribed in the next preceding section is given. R.S.. e.

s. 47.

77 -When the security has been perfected and all.

SCtXS 'SUZTiX. £» -. ""-'

""9
If the court appealed from is a court of appeal

executlontasXen a'Ji^eady stayed in the case, siichs

PTccution shall not continue without any new nai,

Sfon"of the appeal by the Supreme Coiirt^

.a^s^^^^^:rs,^«tx^^^{Hr
i-»ijrte^«i^^«s™^-«-
obtained. R.S., c. 135, s. 48.

78 If at the time of the receipt by the sheriff of tl

or of a copy hereof, the money baa been made or r

?; iL but'not paid over to the party who issued tl
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• the execution is
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ho issued the cso-

AI'fKXDlx I.

cution, the party appoaling nmy doniiind limk froin lli,.

sheriff the amount iniolc or r ived utidor thi' exioiilion or
80 much thereof as is in liis hands not pai.l ovor ami' in
default of payi.jcnt liy tl„. sheiilf, upon sii.Mi domand tlie
party appealin>r may rivovcr the same froiii liiiu in i,n aotion
for money had and received, ur liy means of an order or iiiie
of the court apjiealed from. U.S., e. l:i.'), s. 411.

79. If the .iudKiiieiit appealed from ilireds the di'Iiverv
ot perishable property, tlie eourt appenleil from or a iiid-'e
thereof, may order the |.roperty to lie sold and the prdceds
to he paid into court, to abide tlie jiub-'nient of the Surireme
Court. R.S,, e. l:!."i. s. ."id.

niscoiiliimniicr of l>rnr(iilii„/x.

SO. An appellant iriiiy iliscontinui' his iiroeeedings bv
giving to the respondent a .notice entitled in the Supreme
Court and in the cause, and .signed bv the a|ipellant bis
attorney or solicitor, stating that he discontinues siicli'pro-
eeedings.

2. Upon such notice being given, the respondent shall lie

at once entitled to the costs of and occasioned by the pro-
ec'cdings in appeal; and may, in the court of oriir'innl .jiiris-

lUction, either sign .judgment for suc'b costs or obtain an
order from such court, or a judge thereof, for their pay-
ment, and may take all further proceedings in that court as
if no appeal had been brought. U.S., e. i;!,'), s. 51.

Consent to licvcrsal of Jiuhjmeiil.

»1. A respondent may consent to the reversal of the
judgment appealed against, by giving to the appellant a
notice entitled in the Supreme Court and in the cause, and
signed by the respondent, his attorney or solicitor, stating
that he consents to the reversal of the judgment ; and there-
upon the Court or any judge thereof, shall pronounce judg-
ment of reversal as of course. R.S., c. II!.'), s. .")2.

Dismissal for Vdatj,

88. If an appellant unduly delays to prosecute his

appeal or fails to bring the appeal on to be heard at the first

session of the Supreme Court, after the appeal is ripe for

hearing, the respondent may, on notice to the appellant.

839
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move the Supienic Court, or a judge thereof in i-hanibei

lor the (lisHiissal of the appeal.

2. Such onh'r sliall thereupon he made ns the aaiU Loll

or judge deems just. R.S., e. 135. s. 5:!.

I) iilh uf PardLS.

H'X In lh.> event of the death of one of several app

lants pendintt the appeal to the Supreme Court, a suBKesti

may lie Hied of his death, and the proceedings may thereup

he continued at the suit of and against the surviving app

lant, as it he were the sole appellant. U.S., e. ]3o, 8. ^>4.

84. In the evi^nt of the death of a sole appellant, or

all the appellants, the legal representative of the sole aijp

lant, or of the last surviving appellant, may. hy leave ot 1

Court or a judge, file a suggestion of the death, and that

is such legal representative, and the proceedings may the

upon he continued at the suit of and against such legal rep

sentative as the appellant.

•2. If no such suggestion is made, the respondent ni

proceed to an affirmance of the judgment, according to '

prwtioe of thi; Court, or talte such other lu-oeeedings as

is entitled to. R.S., e. ll!5. s. .55.

85. In the event of the death of one ot several respoi

ents a suggestion may be filed of such death, and the p

ceedings may be continued against the surviving respondf

R.S., c. 135, s. 56.

86. Any suggestion of the death ot one of several api

lants or of a sole appellant or ot all the appellants or of

o£ several respondents, it untrue, may on motion be set as

by the Court or a judge. R.S., c. 135, ss. .54, 5^) and .>6.

87. In the event of the death ot a sole respondent, or

all the respondents, the appellant may proceed, upon giv

one month's notice ot the appeal and of his intention

continue the same, to the representative of the dceea

party, or it no such notice can be given, then upon s

notice to the parties interested as a judge of the Supr(

Court directs. R.S., c. 135, s. 57.

88. In the event ot the death of a sole plaintiff or

fendant before the judgment of the court in which an ac'
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or an iippfiil is prailin); is ililiviTiil, mul if sin-h .jiulniiii'i t

is iitfiiiiist till' di'i-ciiscil party, liis li'ijiil rfpn'scntiilives. on
entering a siiifjifstiiiii i,( the ilcalli shall he cniitlwl to pro-
coi'd with and prusc.-uti' an ai>pcal in tlif Supri'im' Ooiirt,
in the same laannor as if tlivy wen; thi' oriciiial parties to
the suit. 52 v., e, 37. s. .!.

80. In the event ol' tln' death nf v s.ile plainlilT or sole
defenilant liefore the judi-'nient ol' tin nrt in uliieh an
action or an appeal i" p.nditis; is delivered, and il' sueh .judR-
ment i.s in favour tu sueh dei'cased party, the uther party,
upon enterinK a HUirKet.iion of the death shall he entitled to
proseeiite an appeal to the Supreme Court ajjainst the legal
representatives of sueh deeeased |iarty: Provided that the
time limited for appealini.' shall not run until sueh leu'al

representatives are appointi-d. ."i2 V., e. ;)7, s. -1.

ENTRY OF CAUSES.

no. The appeals set down for hearing shall be entered by the

Registrar on a Hat divided into five parts, and numbered as fol.

lows:—Number one, Election Oases; Number two. Western Pro-

vinces Cases; Number three, Maritime Provinces Cases; Number
four, Quebec Province Oases; Number five, Ontario Province

Cases; and the Registrar shall enter all Election Appeals on part

numbered one, all appeals from the Yukon Territory and the Pro-

vinces of British Columbia, Alberta, Saskatchewan and Manitoba

on part numbered two, all appeals from the Provinces of Nova

Scotia, New Brunswick and Prince Edward Island on part num-

bered three, all appeals from the Province of Quebec on part num-

bered four, and all appeals from the Province of Ontario on part

numbered five; and such appeals shall be heard and disposed of in

the order in which they are so entered, unless otherwise ordered

by the court. 7-8, Ed. VII. c. 70.

H41

EVInEXCE.

91. All persons authorized to administer affidavits to he

used in any of the superior eourts of an.v provinee, may
administer oaths, affidavits and affirmations in sueh provinee

to be used in the Supreme Court. R.S., o. 13."), s. !)1.
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08 The Governor in Council may, liy eommi««ion, fi

tin.rto time, empower -u,.h persons n» I.e Innkn neeeas,

wUlnn or m.t of Cannda, to aa.ninistor oatl... an.l take

rc'ei^c affidavits, .l.claratinns and "m""''".""' >"":„'

l7vZ;Zy proeoedinK l.u.l or to lu- ha.l ... the Supr

Court.

2 Everv «uol, oath, affidavit, doHaration or nffi.'."''

or affin ed Ifore the Court or hefor. any .,..d.e or

petont officer thereof in Canada.

3 FAorv e.m,mis8ioner «o »'ni'""'-':"\f'"" J'""'^''',

eonm,i»;iJr for „.ln,inHcri„Pr oaths ,n the Supreme (

of Canada." n.«., ". "5, s. 02.

91 Anv oath, affl.lavit, nfflrmati.m or ll""'"™''™

eernin" nnv proeeodinK had or to he '""1 "' '«
f"'

;-:::.:.:;^?f!.n:oru.affirn.dorn.de,^^^^

r;n,Xr^^';:;!;I^Uo;^Ca;.adahefore^

land; or,
. v ,

(,,) any notary puhlic and certified under h.s ha.

offleinl seal; or,

(o1an,ayorore,,iefn..Hrateofany;.tx^W

town corporate in "'r"" "" ,x. ^niestv
„ny eolony or P"-- -^^^ " ntrv,"Ud ,

rnnada. or m anv '""='^"
,

jt^ i.oro

under the common seal of sneli ciiy,

town corporate; or,

„n a iud.e of -.^^'•™^;^{i:•\7„ye";v:"o"t;r
eolonv or possesion of Ills .Ma.iesij,

the Crown out of Canada
;

or,

(,)Any consul, vice-consul, ^etin^eons^,^p™-

consular »?«"'/ i„nnHce and certified u
tions in any foreign place ana

official seal. R.S., c. 13o, s. M.



iimisiiion, fniiii

inks ncecHaary,

, and tnke nnil

ins in or c<in-

n tlio Siipreniu

1 iir nmrmntiim

like pfToct, to all

•n. sworn, mnile

.jihIrp or c'ciiii

nil be styled ""

Supreme Court

deelnration con-

in the Supreiiii'

Ic out of Cnnail:!

tents as it it liml

tiefore a eommis-

so ailministori'il,

efore,

—

ke nfllilavits to !'•

,f Justice in En;:

>der his hand and

y city, hnrouRh. yr

or Ireland, or in

9 Mn.iestv out "f

ntrv, and eertifn !

city, horough.

.inrisdiction in niiy

f, or dependency nf

)nsul, pro-consul "r

ixercising his fum;-

certifiei' under ins

H49

JH. Kvery document purporting to have alTixed. im-
printed or suliseribcd ther i or tln-nto tin. siu-Uiilure of
any,

—

(n) commissioner appcpintcl uml.T this Act; or,

{!)) person autliori/cd to liiUe allidiivits to he used in
any of tlie superior cnurls of any pniviiii'c; ur,

(c) commissiimcr autlnprizcd to reci'ivc alliilavits to he
\m\\ in Mis Majesty's Illuh Court of .lusticc in
I'in^land ; or,

,(() notary pulilic under his ollic-iid seal: or,

(i.) nuiyor or chief niafislr.ite of any I'ily. horouch or
town coriioralc in (Inat lirilain or Ircliind. or in any
colony or possession of Ills .Majesty ont of ('anaihl,
or in a for.i.L'n country, under the connuon seal of
tlie corporation; or,

(/) jndire of any court of superior jnrisdicti(m in any
colony or possession of His .Majesty, or di'pcndi'ncy
of tlie Crown out of C;ina.lii under the simI ,.f the
court of which he is such judj^e; or,

(f/) consul, vice-consul, aetin;; consul, pro-cntisnl or
consular aeent of His .Majesty exereisin!; his func-
tions in any I'orciun phiec iiinirr his o!li(i;d sciil

;

111 testimony of any oath, allidiivil, allirination or dcelara-
lion havins been administered, sworn, alliinicd or nuidi' hy ,,r

licfore him, shall lie ndmiltiil in evidenci' Hitliout proof of
;iny such si)!naturc or seal or of the ollieial character of such
person. U.S., e. IIJ,'!, s. 94.

!).». No informality in the lieadiu!; or other formal
ni|uisites of any affidavit, declaration or aftirmation, uuidc
nr taken before any person under any provision of this or
;iny other Aet, shall be an ohjcetion t'l its reception in

vidcnce in the Supreme Court, if tlie court or judije

Itefore whom it is tendered tliinK-s jiroper to receive it

;

iind if the same is actually sworn to, declared or atlirmed hy
tlic person making the same liefore any person duly authorized
tlicreto, and is received in evidence, no such informality
^h:ill be set up to defeat an inilietmcut for jierjurv. R.S.,
'. i:i."), s. 9.5.

96. If any party to any procecdinK liad or to he had in

till' Supreme Court is desirous of having therein the evi-

dence of i.^y person, whether a party or not, or whether
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,...,,.,. .vi,.u„ or out ur (W.^ 0,^^^^^^^

any uo.niniHsioncr '"^ '''"'"?
,",„„i i„ h,„.1, ..rclor, i

:rY;;r^-rxrz.::i:;on^cwo....-uM....
for mi>'li fxamiiiiit'""-

, „, ,„

1,,.. witnesses .«";l ' - .P^lf' ' r^^llU r..as.,„aMo

matters eonniM'tcil tliiTiwiui. ii

e, 135, «. StJ-

„,.Kv.ryp.^..naut..,rj.«UotaU,.t....-m^

OH Tl,.. Supremo (^lurt, or a ju.lge theroot in

i, consiikTe,! tor the enils ol
»'»%;„,',,, „„. I:,

.,,,,., t,,,. furtluT "»"•;;; ^^^
" " U luneHH-. »r

iud,c thereof, '"•,;. r ,7^:^;„„ee i; teudore.! n.-

imrty on "
'"'f.

''"'"'
/\,nl,.r eMumnation, the

;:;rinrrh™^s:nt>,.uayaeeU„etoa.:

party. K.K., c I:i3, b. !»!)•

loom., any order Uuu^^-X^wS
„ «.itnes,, and a 0,,^ o order, ,

,

of the tune and I''»'^ "' "
„k^ ,i„. oxan.ination,

or one of the W^^^^^ %,„ Canada, and h
duly served "" ^'^Vlff^Jtendanee and travel,

tendered h.s leRal fees or »•
;„„ „ to a

or necleet to attend lor
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lit tlio Cuiirt, or

llii. t'mirt, or un>

icli iiriliT, or ma.\

will of the C'lmi!

game or any «ul>

loiii'liint.' tl'» *'""'

the iittinilanee ni

.!•» thereat, auil "H

reasiiuahli'- '^'^

the examination

hV<

provisions of tin

he oath of the wH

a whieh aflinnutmn

., c. i;t'>, "•
'>''

thereof, may, if '

speiliellt 80 to d'

ther the Court ov

witnesK-. and if "'

tendereil neslei'ts '

ation, the Court "

elino to aet on H'

ilnee of examiniiti"

given to tlie adv. i-

. the examination "i

jgctlier with a noli"

signed liy the pcr^.

"

xaniination. has 1"'"

lada, and he lia-s l"'»

and travel, his retn-inl

in or to answer iiii;

[iroper qiieKtion put to hi, XHiiiimilion. or to pro,|ii,.,.

liny paper whieh he has I,,,.,, iii,|iii,.,| |,, p,-,,,!,,,.,,. ,|„||i |„,

ileenieil a contelnpl of loiirt an,! may !., |>iiiiisllnl l.y ||>e
rniiiii, m*iti,i»iu flu nil, ,11, *..>..>.t.. ..,' . L It ' I i' .

,

name proeeNM lis

he Hhnll not he
iMtilMplH of .-oiirt ; l'rovi,le,|' thai

""I'elle.l to pni.li liny piip,.r vhi.'li hi'

would not he eniiipelled In priidiiee. or to answer any ipien-
tion whieh he would not he hound to niisner in' emirt
It.S,, e. i:!.'i, ». 100.

101. If the parties ill liny 111,,, p.n.linu' in lli. r.iiut
eolisilit, in writiuL'. that a uitm.vs may In. i.xaliiiiied within
or out of Canada l.y iiilerronalonis or othenvis,.. sm-h ..im.

sent and the prni linu-s had tli..reund..r shall he as valid
in all respei'ts as if an order hail heeii innde and tin

eeedings had thereunder. R.S., e. I:i.'), s. llil.

pro-

lO'i. All esaminalinns taken in Ciiuada. in piirsuain-e
nf any of the provisions of this .\..t, shall he i-i.tiirned In

the Court: and the depositions, eertilieil under the hands of
the person or one of the persons lahini; the same. may.
wilhniit further proof, he used in evideme. savini? all just
e\eeptions. R.S.. e. Kl.'i, s. 102.

10.1. All ex-aiiiinations taken nut nf Canada, in piirsu-

am f any nf the provisions of this .\(.t. shall In- proved hy
affidavit of the duo takinn of .^iieh examiiiatinns. swnrn
leiiire some eommissioner or other iierson imthnrized under
tills or any other .\et to take such affidavit, at the plaee
where sueh examination has heeii taken, and shall he
returned to the Court: and the depnsilinns so returned,
tneether with sueh nfTiilavit. and the order or eonimissinn.

el'ised under the liand and seal of the person or one nf the

persons authorized to take the examination, may. without
further nroof, he used in evidenee. .savini; all .just exeep-

tions. R.S., e. i3'), a. 103.

104. Wlien any examination has heen returned, any
jiarty may give noti.'e of atieh return, and no ohjeetion to

tile examination hein*r read shall have effeet. unless taken
within the time and in the manner preserihed liv (jeneral

order. R.S., c. 13,'), s. 104.

OEN'En \I..

105. The proeess of the Court shall run throiitrhoiit

Canada, and shall he tested in the name of the Chief

67

I
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Justice, or in case of a vacancy in the office of <=l»ef justi,

in the name of the senior puisne .iu.Ikc of the ^°'"\^'

sha he<iirecte<l to the sheriff of any county or otli

urtieial .livision into which any province ,s divided

2 The slieriffs of the said respective eo'.ioti"'

divills shall be deemed and taken *« >;« ".f̂ "^f^
of the Supreme Court, and shall P'Tf"™,;''^„,^""*'

°

functions of sheriffs in c.mnection with the Court.

3 In any ease where the sheriff is disqualified such p

cess shall he directed to any of the coroners of he eon,

or district. R.S., c. 135, s. 10;.; r.O-ol A ., c. IR, s. a/.

106 Every commissioner for administering oatJis

the ^pr.™c Court, who resides within C-n'-l"; -"^

ar.l receive a.'knowledsments or recognizances of hail,

aU other recoRnizanccs in the Supreme Court. R.S., e. 1

s. 100; 50-51 v., c. 16, s. 57.

107 An order in the Supreme Court for payment

money, whether for costs or otherwise, may he enforced

Teh writs of execution as the Court prcscnt.es. M-A

e. 16, 8. .57.

108. No attachment as for contempt
^Y\!,TZ '"c

Supreme Court for the non-payment of money c

50-51 v., c. 16, s. 57.

100 The iudges of the Supreme Court, or any fiv

them!^ay,frl ti- to tin.e, make general rules

"'''faWor regulating the procedure of and in the Sup

^'''coiUaCthc^ring^g of cases hefore It from «

appealed from or otherwise, and for the effe

execution and working of «>,i» /ct. imd the at

ment of the intention and objects thereot

,

(6) for empowering the Registrar to do any such i

'and transact any such business as is ^P<="fi«d m
n cs or orders, and to exercise any authority

i
ri'diction in icspeet of the same as is now or

he hereafter done, transacted or exercised by a

the Court sitting in chambers in virtue o

statute or custom or by the practice m the Co

(c) for fixing the fees and costs to be taxed and al

"to and received and taken by, and the right>

duties of the officers of the Court;
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chief justice,

ic Court, and

unty or other

divided,

i counties or

officio officers

he duties nnd

Court.

fled, such pro-

of the county

IR, s. 57.

!ring oatlis in

ada, may talie

>s of liail, and

. R.S., c. 1S5,

or payment of

he enforced liy

ihes. 50-r>l v..

(d) for awarding? and regulating costs in such Court in

favor of and against the Ouwn, as well as the

8ub,icct

;

(c) with respect to matters cimiing witliin the .iurisdic-

tion of the Court, in regard to references to the

Court i)y the Governor in Council, nnd in particular

with respect to investigations of questions of fact

involved in any such reference.

2. Such rules and orders may extend to any matter of

procedure or otherwise not provided for hy this Act, but

for which it is foimd necessary to pr(tviile, in order to

ensure the proper working of this Act and the better attain-

ment of the objects thereof.

3. All such rules whi<*h are not inconsistent with the

express provisions of this .Vet shall have force and effect as

if herein enacted.

4. Copies of all such rules and orders shall be laid

iiefore both Houses of Parliament at the session next after

the making thereof. 50-51 V.. c. If., s. 57; 54-55 V,, c. 25,

s. 4.

ill issue in the

money only.

or any five of

neral rules and

in the Supreme

e it from courts

ir the effectual

nnd the attaiii-

reof

;

any such thins

specified in sucli

yr authority and

3 is now or may
eised by a judge

11 virtue of any

! in the Court;

ixed and allowed

i the rights and

110. Any moneys or costs awarded to the Crown shall

be paid to the ^linister of Finance, and he shall pay out of

any unappropriated moneys forming part of the Consoli-

dated Revenue Fund of Canada, any moneys or costs

awarded to any person against the Crown. 50-51 V., c. 16,

8. 57.

111. All fees payable to the Registrar under the pro-

visions of this Act shall be paid by means of stamps, which

shall be issued for that purpose by the Minister of Inland

Revenue, who shall regulate the sale thereof.

2. The proceeds of the sale of such stamps shall be paid

into the Consolidated Revenue Fund of Canada. R.S.,

c. 135, 8. 111.
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Ind.lex

Acqulescemeut In Judgment, 409.
Actio Pauliana, 222.
Actions, Consolidated, 265.
Actions—Petitory, 217.
Actions—Possessory, 217.
Actions for an account—jurisdiction

258.
Adjournment for no quorum, 600.
Admiralty Appeals to Privy Coun-

cil-
form of bail bond in. 690,
form of order fixing ball, 689.
form of order of Registrar allow-

ing bond in. 690.
form of notice of motion to fix

bail, 688.
practice in the Supreme Court,

329.
Admiralty Cases appealable to tbe

Privy Council, 328.
Admiralty jurisdiction—Exchequer

Court, 761.
Affidavit—examination on, 557.
Affidavit of Service, 524.
Affidavit—In support of Motion to

be filed, 556.
Affidavits—^who may administer,

468.
"Allow an appeal," 434, 438.
Amendment of Pleadings, 307.
Amount involved on Quebec appeals,

250.

Amount in Controversy, 268.
Ontario Cases, 275, 290.

Amount Involved trifling, 415.

"Annual rents," 208, 235, 275.

Appeal

—

definition of word, 54.

Provincial Legislature no powers
to limit, 96.

from highest Court of last resort,

187.
per saltum, 187.
by special statute, 195.
from orders made in the judicial

discretion of the Court, 196.

Appeal

—

from Province of Quebec, 208.
no appeal beyond Supreme Court

except by leave, 318.
to be brought in 60 days, 419.
concurrent to Supreme Court and

Privy Council, 332.
when notice Is to be given, 431.
allowance of after 60 days, 434,

437.
leave after 60 days, 437.
costs of motion for leave, 438.
to be on a stated case. 441.
dlscontinuanr of, 461.
dismissal for delay, 402.
death of the parties. 464.
entry of causes for hearing?. 467
none when court is mria dcsig-

)>iitn, 7 J.

none where Judgment Is discre-
tionary, 72.

none In Provincial References, 73
none In matters of practice or pro-

cedure when costs only involved,
79, 86.

from Registrar on question of jur-
isdiction, 480.

printing case in, according to re^

Kulations of the Privy Council,
.^00.

notice of hearing of, .".l.^'j, GU
."8.

special aesston for hearing, ,')16.

Registrar to inscribe, 536.
must be brought on within one

year. 555.
from the Board of Railway Com-

mlBSioners. 577.
In forma ;'«H/>fn'.s—fees payable

in, 322. 580.
to Privy Council—procedure, 500,
to Privy Council—staying execu-

tion, C07.
to the Privy Council—leave to,

322.
to the Privy Council—execution

stayed pending. 327.

[S49]
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INDEX.

^'fo'rte Privy Council. See Privy

Council appeals,

to Supreme Court—Form ol not-

ice 628.
Appeariuce-appellant or respon-

dent In peraon. SZO.

Appellant's factum—form o'. »"•

*.;pellate Jurisdiction of Court, ,2.

94, 103, 138.

Xtrftl^n^unde?- order o. Court.

Argumlnt—reference to debates In

Parliament, 446.

AsseBsment Cases, 18.>, 239.

Attachments, 53, 472.

form of writ, 617.

/It, rney-General—when to raceIve

notice of hearing of appeal, 513.

\. irney and solicitor—changing,

522.
. ,„ ^,,

Attorneys, Advocates, etc., i.i -
preme Court, 68.

Awards, 138.

Hail in Admiralty appeals to Privy

Council

—

_

form of notice of motion to nx.

form of order filing, 689.

Bail bond in Admiralty appeals to

Privy Council

—

form of, 690.

form of order of Registrar allow-

ing, 690.

Barristers—Solicitors, etc., in . a-

preme Court, 68.

Binding effect of decisions, 6.

Board of Railway Commlssloiiers—

appeals from, 328, 577, 7S0,

appeals how Inscribed, 792.

rules applicable, 793.

where opinion of Supreine Court

asked for under sec. 55, 79J.

appeals by leave of Supreme Court,

794.
appeals by leave of Board, 798.

practice in appeals, 800.

appeal to the Privy Council, 801.

extending time for bringing ap-

peals, 802.

Bond as security Tor costs to be In

case, 492.

Books—Registrar to keep, 600.

Uornage—See Servitudes.

Bridges—Toll. See Servitudes.

Capias, 53.

Case

—

, .^r ft

form of certllicato of, 63.>. 6

form of certilicate In electio

peals, 640.

form of title page, 641.

form of index, 642.

may be remitted to the Cou

low for additions or correc

to be printed and copies dep

with Registrar and dellvei

respondent, 493.

not to be filed until rules

plied with, 514.

in appeal to be stated. 441.

what to contain, 441, 442

487, 492, 495.

new material in, 443.

iransralssion to Supreme

447.
proceedings which may be

before filing, 484.

Causes of action—Joining, 41

Causes—entry of, 468.

Certiorari, 138, 152, 347.

Chamber orders—appeals fron

Changing attorney or sollcltc

ChoM jupe'c, 398.

Commissioners for tak...g at

472.
Concurrent appeals to ^

Court and the Privy >

332.
Concurrent flndlngs, 351.

Consolidated actions, 265.

Constitutional questions lnv(

Quebec appeals, 210.

Contempt, 50.
no attachment f

payment of

472.

Controversies between Provl

the Dominion of Cana

Costs

—

only involved—no appeal,

as affecting amount Invol

of appellant—form of bll

of respondent—form of



d copies deposited
• and delivered to

)3.

until rules com-

4.

stated. 441.

1, 441, 442. 484,

1,' 443.
» Supreme Court.

ich may be taken

484.
-joining, 416.

,
46S.

52, 347.
-appeals from, 30.

y or solicitor, 522.

)r tak...g affldavitp.

eals to Supremp
ttie Privy Council.

ags, 351.

ons, 265.

lestions involved m
sals, 210.

ttachment for noii-

)ayment of money,

172.

tween Provirres ami

on of Canada, 34^.

—no appeal, 86.

mount Involved, 262.

-form of bill, 623.

:—form of bill, G2:;,

Costs

—

form of affidavit of disbursemeiifs,
626.

form of sheriff's account, 627.
form of bond as seirurity for, 027.
form of affidavit of execution of

bond for, 639.
form of affidavit of juatlfii'ation

of sureties for, C39.
form rf order allowinK security

for, 639.
dlrp''ted to be paid out of efltate,

296.
power of Court with respect to,

296.
when Court equally divided. 299,
in HRhf"ta Corpus cases, 29!).

In Criminal appeals, 300.
distraction of, 301.
for or against Crown, 302.
where no one appears for appel-

lant, 302.
between solicitor and client. 302.
where party Is his own counsel,

302.
how recovered where judgment

revnrsed, 302.
whcTe the point not taken in plead-

ings, 303.
of motion for leave to appeal, 438.
in Supreme Court—security for,

448.
Bocnrity for to be shewn in case.

492.
how to be taxed according to tar-

iff of fees, 581.
increased counsel fees, 582.
set off of, 583.
Registrar may reserve question of.

585.
Registrar In taxation of may take

evidence, 585.
appeal from Registrar as to, 585.

Coats In Privy Council

—

form of, 738.
incurred in Canada—form, 742.
incurred In Canada—Admiralty

appeals, 743.
for printing in Canada, 511.

Counspl

—

at hearing, 538.
ndmisflions of, 69.
Illneas of, 541.
(orpign, 541.
leading, 542.

In,

EX. H51

Counsel—
licanl (Ml ii.otlons, .''42.

absent at hearing, ;>44.

CoiniH.'l fee—when imTeased, 582.
CounI en liilni—amount involved

2.-.2.

County Court— appeals from, 110.
Court -

lonsiitution of, when g'vlng judg-
iiieni, s,

a,)i)ouIiMl from—de/inllloii, r.4.

what (oiistitiiips a quorum of. 70.
sessions of, 71, 72.
appellate jurlsdii t'on, 72.
higi.est of linal resort, 97.
of original jurisdiction not a Su-

perior Court. 10-1.

of i-evi(nv. 179.
may give the Judgment which

should have been giveu below,
294.

Courts of Appeal in Canada, 100.
Courts— superior in Canada, 100.
(Criminal appeals

—

94, 102.

htaliiig ease. 813.
re.servi.ig ease, 815.
eviiience improperly admitted, 815.
new trial. 817.
when notice to be given, 432.
rules not applicable, .'>64.

may be Iiearil on written case, 564.
notlre of appeal on, 565.
notice of appeal—time extended,

816.
no further appeal to the Privy

Couneil, S27.
eases generally, 818.

Cross-appeals. 588.
Crown— money or costs payable to,

474.

DinnagoN assessed once for all, 407.
I>ehalea In Parliament—reference to,

416.
Defenres raised affecting jurisdiction,

265.
Delay—dismissal of appeal for, 462,

491, r.35. 5.-8.

Vcnuiiuli- III iiuUitc <le <itcrel, 48.
Demurrers, 24.

"
in Kxrheqtier appeaTs,

7r,i.

Discontinuance of appeal. 461, 561,
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Dlscrellon—Judicial. 196.

Dispensing with Rules ot Court, 600.

Distraction ot costs, 301.

Domicile, 521.

Duties" payable to the Govern-

ment

—

cases In Quebec. 211.

cases In Ontario, 275.

lOuscnienl. See Servltuaes.

Election Appeals

—

statutes applicable, 763.

suhstitullonal service, .64.

trial within six months, i64.

preliminary objections, 771.

status ot petitioner, 771.

tiling petitions, 775.

form ot petition. 77a.__

service of petition, 7ia.

deposit, 775, 777.

practice and procedure, 7.6.

abatement ot petition, 777.

motion to dismiss, 779, 783.

notice ot trial, 779.

speeding the hearing, .79.

when notice to be given, 43.

time tor bringing cannot be ex-

tended, 434.

rules which apply. 566.

printing case in, 568.

fixing time for hearing, 568.

order dispensing with printing.

Hndlng ot tact in Court below. 80,

presentation of petition, 781.

notice ot appeal, 785.

costs, 786.

appeals to the Privy Council, 789

form ot certHcate, 640.

no further appeal to Privy Coun

<^"' 528.

Equity cases—when appealable. 111

130.

Evidence

—

generally, 468.

new when admissible, 443.

Exchequer appeals

—

Quebec cases, 278.

when notice to be given, 432.

rules applicable. 562.

statutes attectlng, 740.

anal Judgments, 750.

demurrers. 751.

extending term. 752.

Exchequer Appeals

—

setting down by Registrar ot

preme Court, 753.

special leave when granted, 'i

Jurisdiction, 760.

Admiralty Jurisdiction, 761.

controversies between Gov.

ments, 762.

Execution stayed after security

en, 456, 460.

Execution stayed on appeal to

Privy Council, 607.

Exhibits to be printed chronol

cally, 497.

V.x parte inscription, 535.

Extradition, 94, 102, 347.

Factum

—

when to be deposited, 524.

what to contain, 525.

appeal submitted on, 529.

how to be printed, 535.

motion to dismiss tor delay li

Ing, 535.

ex parte Inscription, 535.

setting aside ex parte Inscrlp

535.

to be sealed up by Registrar,

interchange ot, 537.

on cross-appeals. 596.

ot appellant—form of, 646.

of respondent—form of, 654.

translation ot, 596.

Fee ot OIBcc

—

cases Involving in Quebec, 2

cases involving In Ontario, 2

Fees

—

payable In stamps, 474.

to be paid by stamps, 580.

In pauper appeals. 580.

sherllt's tariff, 618.

tarllt ot, 613, 614.

Fieri facias—form ot writ, 616,

Final Judgment

—

deSnltlon. 9.

in cases ot references. 14.

In cases of demurrers, 24.

chamber orders, 30.

references, 37.

in equity actions, 37.

Interlocutory' in form, 39.

Interpleader. 41.

oppositions, 43.

Intervention. 47.

(ifmandc en yruU'l^ <^f H^rret.

-^ij^S^^k



egUtrar of Su-
3.

1 granted, 757.

Lion, 761.
weeu Govern-

er Becurlty giv-

I aiipeal to the
07.
ted rhronologl-

, r>35,.

347.

Ued, 524.
&25.

on, 529.

I, 535.
for delay In fll-

on, 535.
[larte inscription,

y Registrar, 535.

37.
596.

m of, 646.

)rra of, 654.

96.

n Quebec, 211.

n Ontario, 275.

IS, 474.
imps, 580.

Is, 580.
18.

14.

of writ, 615.

renres. 14.

urrers, 24.

30.

s, 37.

form, 39.

te (1c Hicret. 48.

Final Judgment

—

recusation, 48.
Incidental demand, 49.
jurisdiction of court over Its offi-

cers and records, 49.
cases of contempt of court, ."ii».

order to furnish security, r.l.

order refusing trial by Jury, .'2.

interim Injunction, ,*>2.

attaclinients, 53.
capias^ 53.

when appealable, 94, 103, 19t>.

Findings of Arbitrators—weight to
be attached to, 367.

Findings of jury

—

generally, 368.
weight to be attached to, 36:!.

Findings of nautical assessors

—

weight to be attached to, 367.

"Future rights," 213, 221, 223, 231
233, 235.

<xovernor-(*enei-Al in Councii-
ences by, 334.

-refer-

Habeas Corpus Appeals. 102, 138,
150. 273. 340.

form of summons, 611.
form of order for writ, 6il.
form of writ. 612.
form of affidavit of service of

writ, G12.
costs. 299.
rules not applicable, 564,
may be heard on written case, 564.
notice of appeal on, h^T>.

practice In Supreme Court. 570,
574.

Hearing

—

uotice of. 610.
appeals to be inscribed for, .^36.

counsel at. 538.
postponement of, 543.

Highest Court of final reso-t, 1)7.

Holidays—when not counted in com-
putation of lime. 601.

Incidental demand, 49.
Index to case

—

how to be drawn, 496.
in Supreme Court—form of. 642.

Injunctions, 1 30, 267.
Inscription of appeals. 536.
Interest. 262. 313.

EX. 863

Inteilocutory Judgments, 39, ill.
Interim injunction, 52.
Interpretai'.on nt words, t, 609.
Interpleader, 41.
Intervention. 47, 569.

amount involved in.

2r>2.

Judge^
absent at delivery of Judgnienf, TO
when not qualified to ait, 70.

Judges of Supreme Court. 64. 65, 71
Judpment

—

Interpretation of the word, 1.

final, 9. See Final Judgment.
form of certiticate as to reasons

for, (i36.

entry of deferred. 51.
I)ower of Court to vary its own, i.
as entered to be given effci t to, 7.

discretionary—no appeal, 72.
interlocutory. See Interlocutory

Judgments.
to be certified to Court below, 317.
final and conclusive, 318.
tu-tninjsccmrnt, 409.
allowing appeal—form. 622.
dismissing appeal—form, 623.
en delibtrv—time does not run

412, 423.
reasons for to be In case. 441.
formal— to be in case, 442.
reversed by consent. 461.
nunc pro tunc, 466.
reasons for to be in case, 484.
how to be signed, 545.
entry of, 54 5.

default in attending to settle, 54.'..

delay in proceeding to settle, 54G.
postponing settlement of, .'")46.

settlement of, by Registrar, ."»46.

motion to vary minutes of, 546.
by consent, 547.
may be amended, 548.
how to be dated, 549.
how to be endorsed. 549.
translation of reasons for. 597.

Judicial discretion, 196.
Judicial notice by Court, 4 08.

Jurisdiction

—

key for (ietermining. 91.
appellate, 72.

court may assume, 414.
form of notice of motion for order

affirming, 630.
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'''fJ:rrM°;7d.r am™i„« or re.u.-

tor want ot, »»»

order afflrmlng, <T
,

motion to refuse .ecurlty tor wan.

.p°peaM°um Registrar on Quea.lon

jarlapruden.e ot he Court

concurrent flndlnCT. 3.>1-

BndlngB ot iury, 363.

flndlnga ot nautical aaaea'ora 367.

SSIb ot arbitrator, and valua-

tora, 367. _-„
iury findings generally, 36».

iitr-.anr^Ji^^e^:

wh"I' Judge has not aeenwltnew-

pofni no"- taken In court helow,

387.

rea judicata, 39o- ,»

damages assessed once for all

jud'lclal notice to Court 408

icqulescenoe In I-'B'"^^ •*?'.„.
amending statutes—pending

legls

latlon, 410.

r„?rlr -"-^Jurisdiction,

amVunt Involved "'"'"^.V^'iie.

iSenc:'fo"d^a;^»^'°
•'"--

ment, 416.

onus protoHrf*. 418.

Leave to Appeal-

Ontario, 275, 280.

Ser'a"nA Saliatchewan, 104.

Crd oPRallway Commissioners,

790. _
Privy Council, 318.

Lsave to Appeal

—

,„,
under Winding-up *"=«'"•

In Exchequer Cases, Tao-

M.nd.«m.. 138. 162, 2".

Misdirection, 371.

%''aT.;;;nt into Court ot, 507

payment out ot Court ot, 598

*"'aU applications to be made by

touf' daVs' notice ot, to be B

notice ot, how served, j55.

setting down, 556-

Municipal by-laws, 138, m.
273, 282.

New Trial

—

what cases appealable 111-

discretion In cases ot, 19B.

court may order, 29.i.

Non-dlrectlon, 371.

Non-suit -when appealable, H
Notice ot Appeal

—

form of, 628.

when to be g<™"' "'
. ,

in criminal and Habeas

cases, 565.

Notice of hearing of appeal, 51

518, 610.

\,nic rro tunc Judgment, 466.

oatli of ofHce of Judges of S

Court, 66.
, , , .„.

Oaths—who may administer,

5bJectlons-Form.l shall nol

proceeding, 598.

OfBce hours In Supreme Cou

Offlcers ot the Supreme Courl

Ontario appeals, 27.i.

Onus prftbandu 418.

oppositions.
4^3^^__^^ ^^^^^^

252.

Order tor substitutional i

form ot, 621.

orders made In Chambers

below—appeals from, .

Parliament-reference to di

416.



Act. 807.

9t, 756.

rt of, E>97.

ourt of, 598.

be madt! by wny

of. to be Riven,

erved, 555.

"l38. 171, 177.

alable lH-
es of. 19fi.

(pealable, lU.

en, 431.

i Habeas Corpus

ot appeal, 515, 517,

Igment, 466.

Judges of Supreme

administer. 468.

lal sball not defeat

598.
fupreme Court. 602.

ipreme Court, 67.

275.

L8.

lunt involved in.

,52.

Btltutional service-

'

Chambers in Couvi

teals from, 30.

terence to debates i".

Parties

—

chanRo of. by death, etc., 464.
chance of—form, 611.
may be added. 551, r>54.

Patent cBBes from Ontario, 275.
Paullano—Actio. 222.
VauperiH—m forma appeaia, 322, .^»80.

Per Haltum appeals, 187.
Petitory artlona, 217.
Pleading

—

amendment of, 307.
Jolnln;; rauHoa of action, 4I(>.

nniiH prohaiidi, 418.
Point not tal(pp. in Cnnrt bolow, 3^7.
PofiBPssory actions, 217.
Practice and Procedurp—no appeal,

79.
PrintinK of case, 49.".

PrintinK for Suprenip Court accord-
inK to Privy Council reguiationa.
500.

Printing—DlapensinK with, ."iH.

Private bill or petition may be re-

ferred by Parliament, 339,
I'rivy Council

—

appeals directly from Provincial
Courts, 57.

appeals directly from Ontario
Courts, 60.

appeals directly from Alberta and
Saskatchewan Courts, 61.

appeals directly from Quebec
Courts. 61.

appeals directly from British Col-
umbia Courts, 63.

appeals directly from Manitoba
Courts, 63.

appeals directly from Maritime
Provinces Courts, 64.

costs on appeal, 511.
todKing case in appeal, 511.
the care in appeal, 509.
practice and procedure, 319, 500.

printing record In Canada, 505.

printing record partly in Canada,
509.

appeals In cases comins from
Doarcl of Railway Commission-
ers. 328.

appeal Ilea In Admiralty Cases,
328.

no ai)peal In criminal or election
cases. 327, 328.

Admiralty appeals—Vide Admiral-
ty appeals, 328.

EX. 855

Privy Council

—

Inni (,r iifiltion for spci lal leave
to, 691.

frjiiii f,( iiilldavlt lodged with peti-
tinii, t;94.

form of luvent, 69.'..

lorjii i)l' ijKJctx to rciord, ti96.
fiinii of rci^ord In, 702.
form of rnno to;- appi-Ilant, T'Mi.

form of case for respondent, 716.
fonn nl bill of apiifllant's coBts.

form or hill of appt'lIant'B (Ohta
fiH'iirrc'l in Canada. 742.

form of hill of appellant's rosfs iii-

curi'cii ill Caiiail.i on an adiulr-
Jilty ,'ippeal, 74;;.

Icavi' 1o apiical, .'{IS, 3;;3.

JuituniiMils how enforced. :t31.

|iiO(ediire when apiilicablo In Su-
preme Court, 419.

nilns. 6(!S.

Troliiitu Cotirt—appeal frnm, 104.
Procedure In the Supreme (!f)urt,

4 Ifi.

I'roceiliire—judpes may n,:vke rule.'?

to reKulatp, 472.
r>on.H Vfih.il. 241.
Process of Cnnrt, 472.
Prohibition In criminal casew, 102.
Prohibition—civil cases, US. I.-.B.

Provincial References—no appeal
from, 73.

QuaHliinK appeal for want of Jurie-
dlftion. etc., 291, 481.

Quebec appeals, 208.
Quebec appeals—amount involved.

250.
Q>in tftirrauto, 213.
Quorum, 70, 71.

" adjournment where lacking,
600.

Railway appeals—see Hoard of
Railway romniisBionprs,

Railwav Commissioners, appeal from,

Railway Commissioners' caaea ap-
pealable to the Privy Council,
328.

Rates and assessment cases, 185,
239.

Reasons for judgment to hear case,

484.
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-rotn,

110.
Recusation, 48.

,/SovJrnor In Council ^^M-

iv House, of Parliament "»
B,*l.trar and other officer.. 66.

Regl.trar

—

acting, 60=- ^.

isdlctlon o( Court. 480.

Re-hearlng. 1. «. 560.

Rent or Revenue—
,

ca.e. involving '" "^"^'o jsB.
cases Involving In Ontario, s
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Respondent 8 f^actuni
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-wS"^^-icr
475.

Rule 2. Motion to

for want ol

Court, 480.

Rule 3. Appeal
question ot

R„.e'r"ioUon to .uash tor want

R„,en,^ctr;vfUgs^--.
HuleT'-CaV-wrt-ltraTc^ontaln,

Kule"?*- case to contain judgments

below, etc., 4»i.

refuse security

Jurisdiction In

m Registrar on

Jurisdiction of

Rule 8. case may bo remitted

Court below for correctlor

additions, 488.

Rule 9. Motion to dismiss for d

491.

Rule 10. Certinrate as to sec

for costs, 492.

Rule n. Ca.e to be printed

""''tienty-ftve copies <lepc

»lth Registrar, 493.

Rule 12. Form of case and wl

should contain, 49j.

Rule n. case not to be nied

"
rules compiled wH" 514

Rule 14. Dispensing with pr

part of record, ol*.

Rule 15. Notice of hearing i

Rule"!''.' Special notice con'

Rule'^n."porm ot notice ot h(

517
Rule'

18.' When notice of heai

be served, 517.

Rule 19. How notice of heal

be served, 517.
_

Rule 20 Agent's Book. .>l».

Rule 21. Suggestion when a[

or respondent appears I

son, 520.

Rule 22. Attorney or Sollc

Court below continues

520.

Rule 23. Suggestion when a

or respondent appears h

Rule 24.' Election ot domlcll

pellant or respondent

pears In person, .)2i.

Rule 25. Service when appi

respondent appears Iti

without electing domic

Rule 26. Changing Attornej

citor, 522.

Rule 27. Substitutional sen

Rule 28. Affidavits ot servic

Rule 29. Factum to be

with Registrar, o24

Rule 30. Contents of Factu

Ruli 31. Factum—how to

ed. 535.

Rule 32 Dismissing appei

lay in filing factum.
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to be filed until
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)t bearing ol ap-

notlce convening

notice ot hearing.

Dllce of hearing to

itlcc ot hearing to

7.

Book. r,18.

ion when appellant

It appears In per-

ey or Solicitor In

continue! to act.

lion when appellant

nt appears by attor-

n ot domicile by ap-

respondent who ap-

rson, 521.

B when appellant or

appears In person

ctlng domicile, 521

ing Attorney or Soli-

tutlonal aervlfe, 522.

ats ot service, 324.

im to be depoBltel

strar, 524.

nts ot Factum, 52...

,m_how to be prlni-

ilsBlng appeal tor il'-

ng factum, 535.

Rule 33. Appellant may Iniirrlbe ex
parte It factum not dlprl, ,-,3.",.

Rule 34. Hettlng aside oj parte In-
scription, ^35.

Rule 35. Roplstrar to seal up tac-
tums, 535.

Rule 3(1. Interchange factnnis, 53*5.

Rule 37. Registrar to Inscribe ap-
peal for hearing, 53fl.

Rule 3«. Counsel at bearing. 53S.
Rule 39. Postponement of liearlng,

643.
Rule 4 0. Default of counsel in at-

tendance at hearing, 545.
Rule 41. Judgment—how to be sign-

ed. 545.
Rule 42. Entry of Judgment, 545
Rules 43. 44. 45, 46, 47. Settlement

of the minutes of judgiiient. 546.
Rule 48. .Tudgment—how to be dat-

ed. 649.
Rule 49. .Tudgment—how to be en-

dorsed, 549.
Itulo 50. Adding parties, 551.
Rule 51. Suggestion as to parties

may be set aside. 554.
Rule 52. Notice of tiling suggestion

to be served, 554.
Rule 53. Evidence upon motion to

set aside suggestion adding
parties. 554.

Rule 54. Motion, 655.
Rule 55. Notice of motion—how

served, 555.
Rule 66. Atndavits In support of mo-

tion to be filed. 656.
Rule 57. Setting down mo:,onB, 556.
Rule 68. Examination on affidavit,

557.
Rule 69. Appeal abandoned by de-

lay, 658.
Rule 60. Intervention. 569.
Rule 61. Rehearing. 560.
Rule 62. Discontinuance. 561.
Rule 63. Rules aopllcsble to Ex-

chequer appeals, 562.
Rule 64. Rules not apnlicabte to

Criminal nor Habea Corpus ap-
peals, 664.

Rule 65. Criminal appeals and Ha-
beas Corpus. 564.

Rule 66. rases in Critnlnal and Ha-
hei^s Corpus appeals to be filed,
564.

'X. 857

Rule 67. Notice of hearing Id Crlni-
inal anu Habeas Corpus appeals,
.', 6 ."i

.

Rules lis. 69, 70, 71. Election ap-
peals, 566, 568, B69.

Rules T2.7!l. Habeas Corpus, 670.
Rule 80. References to Governor-

Oineral In Council or Hoard ot
Rnllway Commissioners, 674.

Rule 81. Appeals from Board ot
Rallwa.v (.'omnilKHJoners, 5.'7

Rules »:'.il9. RiglBtrar's Jurisdiction,
'"S.

" " ps.Rule 90. Pees to be paid by slam

Rules ai-99. Cost, 581.
Rule lOil. Cross-appeals, 5S8.
Rule 101. Factum on cross-apneal.

.•.96.

Rule 1(12. Translation ot factum,
596.

Rulo_1o3. Tranalntlon nt Judgments.

Rule 104. Payment of mnnev into
Court, 597.

Rule 10.',. Payment ot money out of
Court, 598,

Rule 10(1. How mi.de, 598.
Rule 107. Formal obilBallons, 698.
Rule 108. f:xtendlng or abridging

time. 59S.
Rule 109. Non-compliance with

rules. 600.
Rule 110. Registrar to keep books,

000.

Rule 111. Adjournment it no quor-
um. 600.

Rules 112. 113, 114. 115. Computa-
tion of time, 600.

Rule 116. Sittings and vacations,
603.

Rule 117. Christmas Vacation, 603.
Rule 118. Long Vacation. 603.
Rule 119. Vacation in computation

of time. 603.
Rules 120-140. Writs ot execution.

140.

Rule 141. Acting Registrar. 600.
Rule 142. Interpretation ot words,

609.

Security for Costs

—

in Supreme Ctiiirt, 451.
bond for to be in case. 492.
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form of ordOT •llo""'*. "'•
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cutton, 639.
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—

, r««
lubillliillontl, S»J.

»m(l»vlt of. r.J4.

notice of h««rlng, 6J7.

Bervltudei, 223.

Se»loni of Court. 71. "
gherltt, «8— .„,

fee. of. r,83, 608.

t.rltt of fee.. 618

form or nrcount of, 627.

r^l"! rioi'Jor h..rln. aPPe.i.,

Bpe'lal ....lon-torm of notice of

St.m'i^fee. payable In, 474, 580.

Sttfimeid^ng-e^ect on pend-

Init litigation. 410.

'•"jX'ro'tro'n'tr^na.b pend,-,.

form of noll.e to remove. 833,

form of order removing. 634

Staging exerntlon on appeal to the

Privv Council, 607.

Sub-lltutlonal iervlce, 6!2.

form of order tor, 621.

Suggeatlon B. to appearance In per

Sugg«Hon'of death, etc., form of,

SuperloV court. In Canad.-what

""
r1,^;rt_a leneral Court of

'"-"ATpo'ra'nr'co'un'of Record,

supreme Court Act-H^sC, c. 139-

Text of autute, «»0.

Tariff of feea, <1S, 614.

JlxaTlon-to^m of nolle, of app.

from, 628.
,

Taxe., rale, and aaaeaamenla, n
139.

^'n^runnlng when Judgment

d,UM. 412, 42J.

Judge may extend or abridge, >

how computed, 600.

non-Jurldlcal day., 601.

vacation. 603.

Title 10 land.

—

,

,a.e. involving In Quebec, S

raie. involving In Ontario, 275,

Title page—how to be printed, i

Toll road.. See Servitude.,

VacAttolli 608, „
v"y judgraent-power of Court

1.

WlBdlm-ap Act-
appeal, under, 806

leave to appeal, 8»^.

appeal, per .allum, 808.

mm for appealing, so».

amount Involved, «1().

liquidator', coat., SI'-

.laying proceeding, under .«

125, 818.

WItne..

—

definition, 54.
, ^. .„ v

.een by JudKe-welgbt to b

lached to judgment, 377.

not seen by i>"iK«—*«'«5L
.,.t«,.*."H to Judgment, 387

Worda—interpretation of, 609

Writ of Attachment—form oi

Writ of Cc-i /ocim—form of, »

Writ of Venditioni expona.-

of, 616.

Write— . _._
how teated, 472.

how enforced, 608.

Yukon appeal., 104, 290.
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